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RUHLAND  T.  WATERMAN.  Town  Clerk, 
et  al. 

(iSnpreme  Coart  of  Rhode  Ishtnd.     Oct  23. 

1908.   On  Rehearing,  Oct.  28,  1908.) 
L  IRTOXICATINO  LiQUOBB  (|  25*)— LOOAX.  OP- 

noiT  — BLBononB— Void  Bxatutc»t  Fbo- 

VIBIONB. 

Gen.  Iaws  1896,  c.  102,  S  4,  providing  for 
tabniiBsion  at  general  elections  in  cities  and 
towQB  of  the  question  whether  liquor  licenses 
■hiJ]  be  granted,  is  void  so  tax  as  it  provides 
that  no  vote  shall  be  taken  on  the  qaestion 
unless  a  number  of  electors  equal  in  cities  to 
10  per  cent  and  in  towns  to  IS  per  cent  of  the 
vote  cast  for  general  officers  at  the  preceding 
election  shall  petition  the  cleric  therefor;  that 
apoa  such  i>et]tion  the  dei^  shall  insert  a  prop- 
o^iitioa  providing  for  taking  such  vote  In  the 
warrant  calling  for  the  town,  ward,  and  district 
meetmga ;  and  that  he  shall  file  with  the  Secre- 
tary of  State  a  certificate  that  the  question  ia  to 
be  aabmitted,  in  that  the  provision  is  incapable 
of  reasonable  construction,  and  does  not  show 
uf  mle  apidlcable  to  tba  whole  state,  either  as 
to  the  baais  of  computation  of  the  number  of 
Dames  required  for  a  valid  petition  or  as  to  how 
the  clerk  shall  determine  either  the  number  re- 
i)iured  or  the  qualifications  of  the  signers  to 
rach  petitions. 
JEd.  Note.— For  other  cases,  see  Intoxicating 
Uiaors,  Dec;  Dig.  S  25.*] 

2.  InroxioATino  Liquobb  (|  ^*)— Local  Op> 

now— STATCm  COKBTBUZD. 

Oen.  Ijaws  1896,  c  10^  |  4,  provides  for 
Hibmission  at  general  elections  in  cities  and 
towns  of  the  question  whether  liquor  licenses 
)bell  be  granted ;  that  If  a  majority  votea 
■gainst  licenses,  none  shall  be  granted  for  a  year 
nor  until  a  subeequent  vote  to  grant  them,  etc. 
Hrld,  that  the  section  requires  submission  of 
^e  question  at  general  elections,  with  general 
provisions  as  to  the  effect  of  a  majori^  vote, 
ni  that  it  forms  a  complete  statute,  on  elimina- 
tioD  of  the  void  provision  respecting  petitions  for 
labmission  of  the  question;  the  question  being 
^coperlj  placed  upon  the  ballots  as  provided  br 
tbe  election  law  (Oen.  Laws  1806,  c.  11,  I  22), 
u  amended  by  Pub.  Laws,  1904-05,  p.  167,  c. 
122d.  S  2,  passed  April  26.  1905. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Utnon,  Dee.  Dig.  {  25.*] 

On  Rehearing. 

i-  IirroxiOATino  Liquobs  (I  2B*)— LOOAI.  Op- 

noN — KLEcnoita— NonoE. 

I      The  void  provision  of  Gen.  Laws  1896,  c. 

>  '0^  {  4,  requiring  city  and  town  clerks,  upon 
Petition  of  electors,  to  insert  a  proposition  for 
^-tldsg  a  vote  on  the  question  whether  liquor  li- 
niHS  ^all  be  granted  In  the  warrant  calling 
^  town,  wud,  or  district  meetings,  is  not  in- 


severable from  the  remainder  of  Qie  section, 

which  requires  the  petition  to  be  submitted  at 
each  general  election,  etc.,  on  the  theorv  that  no 
provision  remains  for  notifying  the  electors  of 
the  vote  to  be  taken,  since  notice  must  be  given 
under  Oen.  Laws  1896|  c.  87,  $  8,  requiring  no- 
tice to  the  electors  of  a  town  meeting  prescribed 
bv  law  to  be  given  by  the  town  clerk,  etc,  end 
smce  under  chapter  26,  |  8,  the  term  "town 
clerk"  includes  city  clerk,  and  since,  regardless  of 
a  statute  directbag  notice,  the  L^uature  bavins 
directed  a  vote  on  the  qnestlon  at  each  general 
election,  town  and  city  clerks  must  give  notice 
In  their  warrants. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Dee.  Dig.  I  25.*] 

Petition  by  Lewlg  BuUand  for  certiorari 
to  review  action  of  Daniel  D.  Waterman  in 
maklnc  a  certlflcate  to  tlie  Secretary  of  State. 
Writ  granted.  Motion  for  reargument  de- 
nied. 

Ai^ed  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHTJRST,  JJ. 

Edward  D.  Baseett,  John  W.  Hogan,  Ar- 
Urar  P.  Sumner,  and  Pbillp  S.  Knauer.  for 
petitioner.  TS^lllam  B.  Greenongb,  Atty.  Gen., 
for  Secretary  of  State.  Benjamin  W.  Grim, 
for  respondent  Waterman. 

PER  CURIAM.  Tbe  petitioner,  a  licensed 
wholesale  liquor  dealer  In  the  town  <tf  Cran- 
ston, prefers  this  petition  for  a  writ  of  certi- 
orari to  review  the  action  of  the  respoi^ent 
Waterman,  as  town  clerk  of  that  town,  in 
certifying,  under  aectfcii  4  of  chapter  1<K2  of 
the  General  Laws  of  1896,  to  tbe  other  re- 
spondent Bennett,  Secretary  of  State,  that 
a  sufilclent  number  of  qnallfled  electtm  have 
petitioned  fM  tbe  insertion  upon  tbe  bal- 
lot for  the  -election  to  be  held  on  Novem- 
ber 3d  next  the  following  question:  "Will 
tUs  town  grant  licensee  for  tbe  sale  of  In- 
toxicating llquora"— Uie  i>etltlODer  averring, 
also,  that  he  "has  a  large  property  wblcb 
would  greatly  detralorate  In  value  should 
an  election  result  In  problbltli^  the  sale  of 
Intoxicating  llauors."  The  section  In  ques- 
tion reads  as  follows:  *^he  electors  of  tbe 
several  cities  and  towns  who  are  guallfled 
to  vote  in  the  election  ot  all  general  of- 
ficers, shall,  at  each  election  of  general  of- 
ficers, cast  their  ballots  for  or  against  the 
grantlDg  of  licenses  for  the  sale  of  Intox- 
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Icatlng  Ilqnon  pnrauant  to  this  chaptra: 
Provided,  tbat  no  vote  shall  be  taken  on  this 
qaeatlon  In  any  dty  or  town  unless  a  number 
of  the  qualified  electors  equal  In  cities  to  ten 
per  centum,  and  In  towns  to  fifteen  per  cen- 
tum.  of  the  vote  cast  for  general  oflOcers  at 
the  election  next  preceding,  shall  petition  the 
dty  or  town  clerk  therefor  at  least  twenty 
days  prior  to  said  election ;  and  the  city  or 
town  clerk  diall  npon  such  petition  Insert  a 
proposition  providing  for  taking  such  vote  in 
the  warrant  catling  the  town,  ward  or  dis- 
trict meetings,  and  riiall  at  least  fifteen  Aajn 
previous  to  the  day  of  said  election  file  with 
the  secretary  of  state  a  certificate  tbat  the 
question,  'Will  thin  town  (or,  dty)  grant  li- 
censes for  the  sale  of  Intoxicating  liquors,*  Is 
to  be  submitted  to  the  vote  of  the  people  in 
such  town  or  dty.  If  a  majority  of  the  bal- 
lots BO  cast  at  any  such  election  be  against 
the  grantii^  of  such  licenses,  no  license  un- 
der the  provisions  of  this  chapter  shall  be 
granted  In  such  d^  or  town  during  the 
twelve  calmdar  months  next  after  such  elec- 
tion,  nor  until  such  dty  or  town  shall  vote  at 
some  subsequent  election  of  general  officers 
to  grant  such  licenses;  but  if  the  majority  of 
tta  ballots  cast  at  any  such  election  shall  be 
for  the  granting  of  such  licenses,  then  11- 
censes  under  the  provisions  of  this  chapter 
shall  be  granted  in  each  city  or  town  during 
the  twelve  calendar  montiis  after  stidi  elec- 
tion and  until  such  dty  or  town  ^hall  vote  at 
some  subsequent  election  of  geaeal  officers 
not  to  grant  licenses." 

The  court  Is  of  the  opinion  that  so  much  of 
the  statute  above  quoted  conteined  In  section 
4,  c.  102,  Gen.  tiaws  1896.  as  follows:  "Pro- 
vided, that  no  vote  shall  be  taken  on  this 
question  In  any  dty  or  tosm  unless  a  number 
of  the  qualified  electors  equal  In  dtles  to  ten 
per  centum,  and  in  towns  to  fifteen  per  cen- 
tum, of  the  vote  cast  for  general  officers  at 
the  election  next  preceding,  shall  petition  the 
dty  or  town  clerk  therefor  at  least  twenty 
days  prior  to  said  election;  and  the  city  or 
town  cleA  shall  upon  such  petition  insert 
a  proposition  providii^  for  taking  sudi  vote 
In  the  warrant  calling  the  town,  ward  or  dis- 
trict meetings,  and  shall  at  least  fifteen  days 
previous  to  the  day  of  said  election  file  with 
the  secretary  of  state  a  certificate  that  the 
question,  'Will  this  town  (or,  city)  grant  li- 
censes for  the  sale  of  Intoxicating  liquors? 
Is  to  be  submitted  to  the  vote  of  the  people 
in  such  town  or  dty"— is  incapable  of  any 
reasonable  construction,  and  contains  no  lan- 
guage from  which  this  court  can  deduce  any 
rule  applicable  to  the  whole  state,  either  as 
to  the  basis  of  computation  of  tlie  numbra  of 
names  required  to  make  a  valid  petition  or  as 
to  the  method  by  which  the  clerk  of  any 
town  or  city  shall  determine  either  the  num- 
ber required  or  the  qnaliflcaUons  of  the  per- 
sons whose  names  are  signed  to  such  peti- 
tions. 

We  therefwe  bold  that  such  proviso  is 
void  for  uncertainty.  ■ 


As  to  the  remainder  of  sectlmi  4,  e.  102, 
Gen.  Laws  1886,  above  quoted,  which  Is  as 
follows: 

*'Sec  4.  The  electors  of  the  several  dtles 
and  towns  who  are  qualified  to  vote  in  the 
election  of  all  general  officf^s,  shall,  at  each 
election  of  general  officers,  cast  tbelr  ballota 
for  or  against  the  granting  of  Ucenses  for  the 
sale  of  intoxicating  liquors  pursuant  to  this 
chapter.   *   •   •  If  a  majority  of  the  bal- 
lots so  cast  at  any  such  election  be  against 
tbe  granting  of  such  licenses,  no  llc»ise  un- 
der the  provlBlons  of  this  chapter  shall  be 
granted  In  such  city  or  town  during  the 
tw^ve  caiotdar  knontha  next  after  such 
election,  nor  until  sndi  dty  or  town  shall 
vote  at  srane  subsequent  election  of  general 
officers  to  grant  such  licenses;  but  If  the 
majori^  of  the  ballote  ciwt  at  any  sudi  elec- 
tion shall  be  tor  the  granting  ot  such  licoises, 
then  licaises  under  the  provisions  of  this 
diapter  shall  be  granted  In  sudi  dty  or  town 
during  the  twelve  calendar  numths  n^'after 
sudi  election  and  until  sudi  dty  or  town 
shall  vote  at  some  subsequent  election  of  gen- 
eral offlcws  not  to  grant  llceiues"— we  hold 
that  the  general  purpose  of  tlie  section  Is  to 
require  the  electors  of  tlie  several  dtles  and 
towns  to  cast  their  ballots  for  or  against  the 
granting  of  Uceases,  etc.,  at  each  dection 
of  general  officers,  with  general  provisions 
as  to  the  effect  of  the  majority  ct  the  ballots 
cast  on  the  future  granting     licenses,  that 
such  remainder  of  section  4  forms  in  Itself 
a  dear,  complete,  and  IntdllglMe  stetute,  en- 
tirely similar  In  its  effect  as  to  the  whole 
Btete  to  chapter  8T,  U  8>  4,  6,  Pub.  St  1882. 
as  aK>lled  to  Providence  and  Fawtucket  for 
several  years.    The  question,  "Will  this 
town  (or,  dty)  grant  licenses  tor  the  sale  of 
Intoxicating  llqumsT*  should  be  idaced  upon 
the  ballote  to  be  used  In  the  sevraal  dtles  and 
towns  of  the  state  at  lAe  ensuing  election  of 
goiera!  offlcen  In  accordance  with  the  pro- 
visions of  section  22  of  chapter  11  of  the 
General  Laws  of  1896,  as  anmded  by  section 
2  of  chapter  1229  of  the  Public  Laws  of  1904- 
(Xi.  passed  April  26,  1905.   The  proviso  of 
the  stetute  ui^er  which  the  respondent  Wa- 
terman, town  clerk  of  the  town  of  Cranston* 
has  given  his  certificate  to  the  reqxmdent 
Bennett,  Secretary  of  Btet^  In  this  case* 
having  been  herein  dedared  to  be  void,  we 
bold  that  It  conferred  no  Jurisdiction  upon, 
the  town  clerk  to  make  such  certlfleatek 

The  writ  of  cdrtlorari  prayed  for  by  thft 
petitioner  will  therefore  be  granted^ 

On  Bdiearlng. 

Tbe  mily  new  suggestion  In  the  petiti(mer*» 
motion  for  reargnment  Is  ccmtalned  in  the 
third  ground,  as  follows :  "Cliapter  9,  |  12, 
Gen.  Laws  1896.  prescribes  notice  of  meetings 
by  warrant  of  town  and  dty  clerks.  Tbe^ 
proviso  in  section  4,  e.  102,  Gen.  Laws  1898, 
requires  tbe  dty  and  town  derks  to  insert 
the  proposition  In  their  warranto  fttr  elec- 
tive meetings.  This  is  the  only  provision  of 
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law  to  be  fonnd  for  Inserting  the  proposltloii 
In  tbe  warrants.  If  the  proTlso  la  cut  out  of 
■aid  section  4,  then  no  provleion  of  law  re- 
jntlns  for  lna<^tlDg  this  proposition  In  the 
warrants  for  elective  meetings" — whereupon 
he  argues :  proviso  Is  InseTerable  from 

tbe  main  section,  for  the  reason  that  it  car- 
ried within  Its  terms  the  method  of  notifying 
tbe  electors  of  the  vote  npon  the  question. 
Section  22,  c.  11,  Gen.  Laws  1896,  amended 
by  section  2,  c;  1229,  p.  167,  Pub.  Laws  1904- 
05,  proTldw  for  placing  this  question  npon 
tbe  ballots,  but  no  poslttve  law  appears  any- 
where for  notifying  the  electors  of  the  vote 
to  be  taken  except  in  this  expunged  provlBO, 
where  the  clerk  is  directed  to  insert  it  in  the 
warrant  calling  the  meeting.  Without  such 
notice,  how  can  the  question  legally  come  be- 
fore the  Sectors,  and  without  the  proviso, 
bow  can  it  legally  be  inserted  In  the  war- 
rant? If  not  legally  notlfled,  why  should  a 
portion  of  tbe  electors  responding  to  notice 
for  other  purposes  decide  the  question?  We 
snbmlt  that  they  cannot."  The  argument  Is 
not  conrindng.  Gen.  Laws  B.  L  1896,  c.  37, 
I  8,  proTldes:  "The  notice  to  the  electors 
to  meet  In  a  town  meeting  prescribed  by  law 
shall  be  given  by  the  town  clerk  issuing  his 
warrant,  directed  to  tbe  town  sei^eant  or 
one  of  the  constables  of  such  town,  requiring 
Mm  to  post,  at  least  seven  days  before  the 
day  appointed  for  such  meeting,  written 
notiflcations  In  three  or  more  public  places 
in  the  town,  of  the  time  when  and  place 
where  said  meeting  is  to  be  holden  and  of  the 
business  required  by  law  to  be  transacted 
tbereln."  This  provision  has  been  in  force 
In  this  state  In  substantially  tbe  same  terms 
since  tbe  General  Statutes  of  1872  (see  Chap- 
ter 32,  I  9,  b^ond  which  we  have  not 
deemed  it  necessary  to  examine.  Under  our 
statute  of  construction,  the  words  "town 
clerk"  Include  city  clerk.  See  Gen.  Laws 
1896,  c.  26,  I  &  Bven  if  there  was  no  stat- 
ute directing  that  notice  should  be  given,  we 
do  not  think  such  omission  would  be  fatal. 
The  Legislature  having  directed  a  vote  on  the 
question  to  be  taken  "at  each  election  of 
general  officers,"  It  becomes  the  duty  of 
town  and  city  <derks  to  give  notice  thereof 
In  flie  warrants  calling  tbe  meetings  for  that 
purpose. 

The  motion  for  reargnment  is  dmied. 


6BB1EN  V.  liOCKWOOD,  Town  Clerk. 

(Supreme  Court  of  Rhode  Island.    Oct  23, 
1908.) 

Petitloii  by  W-  T.  Green  for  mandamas  to 
James  T.  Lockwood.    Writ  denied. 

This  is  a  petition  praying  for  a  writ  of  man- 
damus to  eompd  re^Mndent,  town  cleA  of 
town  of  Warwld,  to  insert  In  the  warrant  to  be 
iamted  calling  town  or  district  meetiuga  a  prop- 
osition providing  for  the  taking  of  a  vote  npon 
the  granting  of  Ucenses  (or  tbe  sale  of  fntoxi- 
cstiDK  liqnors  in  tiie  form  as  provided  by  stat- 
nte.  "Will  this  town  grant  Uceoses  for  the  sale 
of  intoxlGating  liqnors?"  and  to  file  the  same 


with  the  Secretary  of  State  as  required  by  the 
statute.  The  petithmer  Is  a  resident  la  and  a 
duly  qualified  elector  ot  tbe  town  of  Warwick 
and  a  signer  of  the  petition  to  the  town  clerk 
requesting  the  town  cleric  to  insert  a  proposition 
in  the  warrant  aforesaid  calling  town  or  district 
meetings,  providing  for  taking  a  vote  npon  the 
question  of  granting  licenses.  Gen.  Laws  R.  I. 
1896,  e.  102,  I  4. 

Argued  before  DUBOIS.  BLODGBTT.  JOHN- 
SON,  and  PABKHURST,  JJ. 

Llttiefield  &  Barrows,  for  petitioner.  Fred- 
erick  A.  Jones,  tor  respondent. 

PEB  CURIAM.  In  accordance  with  the  re- 
script filed  this  day  In  Ruhland  v.  Waterman, 
71  Atl.  1,  the  writ  of  mandamus  in  this  case 
is  denied 


VOIOT  V.  rOlXiOBTON,  Olty  desk. 

(Suprane  Court  of  Bhode  Island.  Oct.  SB, 

1908.) 

Petitions  for  certiorari  by  Ernest  Voigt 
against  Frank  N.  Fnlierton,  city  clerk ;  by  Jere- 
miah 3.  Sallivan  against  William  EL  Smyth, 
town  clerk,  and  others ;  by  John  H.  Branagban 
against  Jum  W.  Bowe,  dty  clerk,  and  others; 
by  John  F.  Donabne  against  William  8.  Pres- 
ton, dty  cleik,  and  others ;  and  by  Frank  Whlt^ 
ford  against  George  B.  Parker,  town  deik,  and 
others.    Writs  in^nted. 

Argued  before  DUBOIS.  BLODGBTT,  JOHN- 
SON, and  FARKHUBST,  JJ. 

Frank  F.  Nolan.  GomstO(±  ft  Caanlni^  and 
PatrlA  P.  Onrmn,  for  prtitloner  Toigt.  Ed- 
ward D.  Bassett,  John  w.  Hogan,  Arthur  P. 
Sumner,  and  PhAip  8.  Enauer,  for  other  peti- 
tioners, William  B.  Oreenougb,  Atty.  Gen.,  for 
Secretary  of  State.  Glart  Burdick,  for  respond- 
ent Fnlierton.  Harmon  S.  Babcodc,  for  re- 
spondent Smyth.  Edward  W.  Blodgett  and 
James  L.  Jenks,  for  respondents  Bowe  and  oth- 
ns.  Brwhi  J.  France^  for  re«pondait  Preston. 

PER  CURIAM.  In  accordance  with  the  re- 
script filed  this  day  in  Ruhland  v.  Waterman, 
71  Atl.  1,  the  writ  of  certiorari  will  be  granted. 


McELROT  V.  CLARKE,  C^ty  Clerk,  et  al. 
COUTU  et  al.  t.  CRAWFORD,  City  Cleric, 
et  al.  WIUJAM8  v.  POTTEB,  Town 
Cleric,  et  al. 

(Supreme  Court  ot  Rhode  Island.   Oct  2^ 
1908^ 

Petitions  for  certiorari,  by  Joseph  H.  HcES- 
roy,  against  William  E.  Clarke,  city  elcA,  and 
others;  by  Charles  Couto  and  others  against 
C.  Fred  Crawford,  city  clerk,  and  others;  and 
by  Alfred  H.  Williams  against  Henry  H.  Pot- 
ter, town  derk,  and  others.   Writs  granted. 

Argued  before  BLODGETT,  JOHNSON,  DU- 
BOIS, and  PABKHURST,  JJ. 

Edward  D.  Bassett,  John  W.  Hogan,  Arthur 
P.  Sumner,  and  Philip  S.  Enauer,  forjwtition- 
ers.  William  B.  Oreenoogh,  Atty.  Gen.,  for 
Secretary  of  State.   Albert  A,  Baker  and  Hen- 

g'  C  Cram,  for  respondrat  Clarke.    John  N. 
ntman,  for  respondiBnt  Crawford.    Willis  B. 
BicbardKHi,  for  respondent  Potter. 

PER  GURIAH.  After  a  careful  examination 
of  tbe  authorities  submitted  to  ns  in  the  briob 
filed  by  the  counsel  for  the  petitioners,  we  us 
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coDfinned  In  otir  opinion  expressed  in  our  re- 
script in  the  case  of  Rabland  t.  Waterman  et 
al.,  71  Atl.  L  Writs  of  certioraxi  wlU  iaane 
aocordlnfly. 


VESTBR  r.  RHODB  ISLAND  GO. 

(Supreme  Court  of  Rhode  Island.   Nov.  23, 
1908.) 

New  Tbial  (J  104»)— Newly  Discovered  Ev- 

IDBROE. 

Where  affidavits  of  newly  dlBcovered  evl- 
dence  urged  as  a  basis  for  a  new  trial  contrib- 
nted  rather  to  the  Tolnme  of  testimony  than  to 
the  weight  of  the  evidence  and  the  principal 
affiant  gave  no  convincing  reason  for  the  change 
between  her  affidavit  and  her  testimony,  the 
showing  was  insufficient. 

lEi.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  SS  218-220;  Dec  Dig.  S  101.*] 

Action  1^  Jnlia  A.  Tester  against  the 
BhodO' Island  Company.  On  defendant's  ap- 
plication to  file  a  motion  for  a  new  trial  for 
newly  dlscorered  evidence.  Denied.  Appli- 
cation dismissed. 

See,  also.  68  Atl.  600. 

William  H.  SulUvan  and  Waterman,  Onr- 
ran  &  Hmit  (Lewis  A.  Waterman,  of  coun- 
sel), for  plaintiff.  Henry  W.  Hayes  and 
Joseph  C  Sweeney,  for  defoidanL 

PKE  CURIAM.  The  affidavits  of  newly 
discovered  evidence,  even  when  stripped  of 
telvtalltlee,  Impertinence,  scandal,  and  hear- 
say, contribute  rather  to  the  volume  of  testi- 
mony than  add  to  the  weight  of  evidence. 
The  affidavit  of  the  principal  affiant  dlBcloses 
a  newly  discovered  state  of  mind  towards 
the  plaintiff  completely  at  variance  with  her 
previous  affidavit  of  the  plaintiff's  perfect 
health  given  more  than  a  year  before,  and 
her  later  affidavit,  attempting  to  explain  her 
former  affidavit  favorable  to  the  plaintiff, 
la  more  ingenious  than  convincing.  Further- 
more coanter  affidavits  have  been  filed  In  be- 
half of  the  plaintiff.  We  do  not  think  that 
any  useful  purpose  will  be  served  by  pro- 
tracting this  litigation  upon  such  testimony, 
or  that  Justice  requires  a  revision  of  the 
case  upon  this  ground. 

The  defendant's  petition  to  file  a  motion 
for  a  new  trial  in  the  superior  court'  on  the 
ground  of  newly  discovered  evidence  Is  there- 
fore denied  and  dismissed. 


VESTER  V.  RHODB  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.   Nov.  23, 
1008.) 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  Counties;  Charles  F.  Steams, 
Judge. 

Action  by  Julia  A.  Vester  against  the  Rhode 
Island  Company.  Verdict  for  pluintitf,  and  de- 
fendant brings  exoeptioos.  Ovurruled. 

tHee.  also,  Si  Atl.  444,  69  Atl.  606. 

William  H,  Sullivan  and  Waterman,  Curran 

4b  Hunt  (Lewis  A.  Waterman,  of  couneel),  for 


Slaintiff.  Henry  W.  Hayes*  and  Jose^  C 
weeney,  for  defendant. 

FOR  CURIAM.  A  thMougfa  examination  and 
consideration  of  the  transcript  of  the  testimony 
and  charge  of  the  court  disdoses  no  error  upon 
the  part  of  elthsr  jndn  or  Jary.  The  verdict 
is  HDStalned  by  the  svldence,  and  the  damages 
assessed  are  substantial  but  not  excessive.  The 
charge  of  the  court  Is  admirable  In  Its  concise- 
ness and  clearness,  while  the  requests  to  charge 
and  for  special  findings  tliat  w^re  disallowed 
were  severally  either  unnecessary  or  Inappro- 
priate. The  defendant's  exceptions  axe  overml- 
ed,  and  the  casa  is  remitted  to  the  superior 
court,  with  direction  to  anter  Judgment  on  the 
verdict 


HANHAUSEB  T.  PENN8TLTANIA  *  N.  K 

R.  CO. 

(Supreme  Court  of  Pennsylvania.  Oct  5,  190S.) 

1.  Appeai.  and  EtaoB  (I  878*)— Boirn— TUB 

or  Filing. 

After  an  appeal  had  been  entered,  and  a 
writ  of  certiorari  filed,  within  six  months  from 
the  judgment  and  it  appeared  that  no  execution 
had  been  issued  or  distribution  ordered  when 
the  appeal  was  perfected  the  fact  that  a  l>ond 
was  not  entered  until  six  months  thereafter  is 
not  ground  for  quashing  the  appeal.  Held  that 
under  Act  May  19,  1897  (P.  L.  67),  regulating 
practice  on  appeal  (sections  4  and  1^,  tbe  bond 
had  not  been-  entered  until  after  tbe  m  months 
was  no  ground  for  quashing  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2001;  Dec  Dig.  |  373.*] 

2.  Appeal  and  Eaaoa  (S  657*)~C0BBECTiNa 
Record — Remittinq  to  Loweb  Coubt. 

Where  several  grounds  of  demurrer  to  a 
petition  to  open  a  judgment  have  been  assign- 
ed, and  the  court  below  sustains  the  demurrer 
without  giving  any  reason  therefor,  the  Su- 
preme Court  will  remit  the  record  to  the  court 
below  to  state  its  reasons. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  2830-2832;  Dec  Dig.  S 
657.*] 

Appeal  from  Court  of  Common  Pleaa,  Phil- 
adelphia County. 

Action  by  George  Hanhauser,  administrator 
of  James  Clarke,  deceased,  against  the  Penn- 
sylvania &  New  England  Railroad  Company. 
From  an  order  discharging  rule  to  open  Judg- 
ment, defendant  appeals.    Record  remitted. 

The  appellee  moved  to  gnash  the  appeal 
for  the  following  reasons:  **(1)  Because  tho 
discharge  of  the  mle  taken  to  open  Judg- 
ment was  entered  by  the  court  below  on 
Jnly  3,  1907,  and  the  certiorari  from  the  Su- 
preme Court  was  not  brought  into  tbe  prothon- 
otary's  office  until  December  18,  1907,  and 
the  appeal  bond  not  filed  until  February  28, 
1008.  (2)  Because,  by  the  provisions  of  tbe 
act  of  May  10,  1807  (P.  L.  67),  entlUed  'An 
act  regulating  the  practice,  bail,  coats  and 
fees  on  appeals  to  the  Supreme  Court  and 
superior  court,'  It  Is  provided,  In  section  15,  as 
follon-s:  'See.  19.  Appeals  may  be  taken 
from  any  sentence,  order,  Ju^^ent  or  decree 
without  security  In  any  proceeding,  where  by 
law  the  same  Is  or  may  be  allowed,  but  In 


•For  otber  mm  sm  ume  ttwlo  and  lecUoii  NUMBER  In  Dee.  *  Am.  Digs.  1M7  to  date.  *  Reporter  Indexes 

Digitized  by  Google 


PaO  t.  PENNSTLYANU  &  N.  S.  R.  CO. 


mcb  casea  the  appeal  shall  not  operate  as  a 
anpereedeaB,  except  when  a  coiml7,  township 
or  monlclpal  corporation,  or  any  one  suing  or 
defending  in  a  representative  capacity.  1b 
the  appellant ;  or  when  the  aiq;>eal  is  from  a 
jadgmmt  entered  In  favor  of  the  common- 
wealth upon  an  account  settled  by  the  Au- 
ditor General  and  State  Treasure,  and  a 
bond  with  approved  security  has  already  been 
given,  as  required  by  law,  or  In  any  other 
case  where  a  bond  with  approved  security 
has  already  been  entered  In  the  court  from 
which  the  appeal  Is  taken,  conditioned  as 
herein  provided  fbr  such  appeal;  in  which 
cases  the  an>eal  shall  operate  as  a  superse- 
deas without  secnrlty,  and  exqept  also,  that 
In  all  other  cases  where  a  corporation,  other 
than  a  county,  township  or  municipal  cor- 
poration, appeals  on  Its  own  behalf,  audi  ap- 
peal shall  be  quashed,  unless  ball  Is  given  to 
operate  as  a  supersedeas  as  by  this  act  re- 
tired.' And  by  section  4  It  is  provided  as 
follows:  'Sec.  4.  No  appeal  ahall  be  allowed 
In  any  case  unless  taken  within  six  calendar 
months  from  the  entry  of  the  sentence,  or- 
der, judgment  or  decree  appealed  from,  nor 
Bhall  an  appeal  supersede  an  execution  la- 
sued  or  distribution  ordered,  unless  taken 
and  perfected,  and  ball  entered  In  the  man- 
ner herein  prescribed  within  three  weeks 
from  sudi  entry.'  And  the  said  corporation, 
appellant,  has  not  entered  bond  wltbln  21 
days  from  the  entry  of  the  order,  judgment, 
or  decree  of  tbe  ooort  betow,  lo  accordance 
with  the  provialous  of  the  act  of  Assembly 
so  dted." 

Argoed  before  MITCHELL,  0.  J.,  and 
BBOWN.  BIESTRBZAT,  POTTEB,  and  BL- 
KIN,  JJ. 

Alex.  BImpaon,  3t^  Wm.  T.  0.  Anderson, 
and  Wm.  Jay  Tamer,  for  appellant  Chester 
N.  Farr,  Jr.,  William  Q.  Uayne,  and  William 
A.  (Vasgow,  Jr.,  for  an>ellee. 

BROWN.  J.  The  judgment  which  tbe 
conrt  below  refused  to  open  was  against  five 
terre  tenants,  to  whose  rights,  franchises, 
property,  and  assets  the  appellant  succeeded. 
The  order  discharging  the  rule  to  oi>en  the 
judgment  was  made  July  8,  1907,  and  tbe 
certiorari  sur  this  appeal  was  filed  In  the 
conrt  below  December  18,  1907,  within  six 
calesdar  months  from  the  discharge  of  the 
rule.  After  six  months  bad  expired  from  the 
lefosal  to  open  the  judgment,  the  appellant 
filed  Its  bond  on  this  appeal.  We  cannot  tell 
from  the  printed  do<^et  entries  when  It  was 
approved  by  the  court  below,  and  counsel  do 
not  agree  as  to  the  date.  In  the  motion  to 
Quaah  it  Is  given  as  February  28,  1908,  while 
lo  the  answer  thereto  counsel  for  appellant 
fix  It  as  Mardi  2,  1908.  But  without  regard 
to  the  date  of  the  filing  and  approval  of  the 
bond.  It  was  given  on  an  appeal  taken  with- 
in time  and  approved.  No  time  la  fixed,  by 
tbe  act  of  1897,  within  which  audi  a  bond 


must  be  given  and  approved  to  operate  as  a 
supersedeas,  except  that  It  must  be  given 
within  three  weeks  of  the  entry  of  a  judgment 
or  decree  to  supersede  "an  execution  issued 
or  distribution  ordered."  The  question  on 
this  motion  to  quash  is  not  whether  the 
approval  of  the  Ixmd  superseded  any  process 
in  the  hands  of  the  aherlfl,  at  the  time  it 
was  approved,  but  whether  It  was  given  to 
operate  as  a  aupersedeaa.  It  la  on  file 
for  the  protection  of  the  appellee  in  the  form 
prescribed  by  the  statute,  and  it  manifestly 
was  approved,  that  It  might  operate  as  a 
supersedeas.  The  motion  to  quash  Is  there- 
fore overruled. 

Tbe  petition  of  the  appellant  to  have  the 
judgment  opened  was  In  the  nature  of  a  bill 
In  equity,  and  was  an  appeal  to  the  chancery 
power  of  the  court  O'Hara  v.  Baum,  82  Pa. 
416;  Humphrey  v.  Tozler,  164  Pa.  410,  26 
Atl.  542;  Hall  v.  West  Chester  ^Publlsbink 
Company,  180  Pa.  661,  87  Atl.  106;  Lawrence 
V.  Smith,  215  Pa.  684,  04  Atl.  776.  The  ap- 
pellee demurred  to  it  on  eight  grounds. 
Whether  the  court  below  considered  them  all 
good,  or  some  good  and  others  bad,  we  do 
not  know.  All  that  we  liave  from  It  1b  'De- 
morrer  to  petition  sustained.  Rule  to  open 
judgment  discharged."  The  demurrer  was 
filed  on  January  28,  1907,  and  there  waa 
ample  time  for  an  Intelligent  disposition  of 
it  To  this  we  are  entitled.  We  sit  as  a 
court  of  review  of  what  has  been  done  1^  a 
court  below,  and  in  equity  proceedings  our 
review  and  correction  are  not  confined  to 
the  decree  alone,  but  extend  to  tbe  indnctlfni 
or  reasoning  of  the  chancellor.  Spronll's  Ap- 
peal, 71  Pa.  137.  In  this  case  sevoral  Im- 
portant questions  were  raised  by  the  demur- 
rer. It  was  the  plain  duty  of  the  court  b»> 
low  to  pass  upon  them,  or  at  least  to  state  tiM 
ground  or  grounds  upon  which  the  demurrer 
was  sustained,  instead  of  sending  the  reconi 
to  us  for  onr  owdderatlon  and  disposition, 
in  the  first  instance,  of  the  questions  raised 
by  the  pleadings.  This  conrt  Is  created  for 
no  such  purpose,  and  very  few  judges  in  tbe 
courts  below  seem  to  think  othwwlae.  We 
return  tbe  record  to  the  common  pleas  that 
there  may  be  made  part  of  it  the  reasons  tor 
dismissing  appellant's  peUtton.  When  so  soit 
back  to  us,  UUs  appeal  wlU  be  disposed  ofL. 

Record  remitted. 


HANHAUBHR  v.  PENNSYLVANIA  ft  N.  B. 
B.  CO. 

(Supreme  Court  of  Pennsylvania.  Oct  5, 1908.) 

Judgment  (8  870*)— Revival— Sciaa  Facias 
—AFFIDAVIT  or  DsrsnsE. 

Oq  a  scire  facias,  under  Act  April  4,  1832 
(P.  L.  235),  aupplementlDg  resoIutioQ  of  Janu- 
ary 21,  1848  (P.  L.  367),  an  affidavit  of  defense 
of  a  party,  songht  to  be  bron^t  in  aa  a  ten* 
tenant,  averring  that  sncih  party  "has  never 
held,  and  does  not  now  hold,  any  property,  real 
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or  personal,  which  It  derived  either  diractly  or 
indirectlj  from  uid  defendant,"  is  Bufficient  to 
prevent  Jadgment 

[Bd,  Note.— For  ot3ier  cases,  see  Jadgment 
Dec  Dig.  S  870.*] 

Appeal  from  Oourt  of  Commoa  Pleas,  Phil- 
adelphia Conntr. 

Action  by  George  Hanhauaer,  administra- 
tor of  James  Clarke,  deceased,  against  the 
Pennsylvania  &  New  England  Railroad  Com- 
pany. From  an  order  making  absolute  role 
for  Judgment  for  want  of  a  suflSdent  afQda* 
Tit  of  defense,  defendant  appeals.  Reversed. 

Argued  before  MITCHELL,  G.  J.,  and 
BROWN,  MESTREZAT,  POTTSSl,  and  BL- 
EIN,  JJ. 

.  Alex.  Simpson,  Jr.,  Wm.  Y.  0.  Andenon, 
and  Wm.  Jay  Tani«,  for  appellant  Chesta 
N.  Farr,  Jr.,  WUUam  a  Mayne,  and  Wil- 
liam A.  Olai^ow,  Jr.,  for  appeUea 

BROWN,  J.  On  March  22,  1887.  James 
Clarke,  deceased,  recovered  Judgment  In  the 
court  below  against  the  Pennsylvania  &  New 
England  Railroad  Company  for  $34,084.  It 
is  claimed  by  the  appellee,  bis  administrator, 
that  this  Judgment  comes  within  the  protec- 
tion of  the  resolution  of  January  21,  1843 
(P.  L.  367),  and  the  provisions  of  the  supple- 
ment thereto  of  April  4,  1862  (P.  L.  235), 
Tbeee  Is  some  force  In  the  position  of  appel- 
lant that,  as  the  record  falls  to  show  that 
the  Judgment  Is  within  the  protection  of  the 
resolution,  It  is  not  within  the  provlidons 
of  the  supplement ;  but  It  Is  not  necessary  for 
us  to  now  pass  upon  this  question,  for  a 
single  averment  of  the  appellant,  In  Its  affi- 
davit of  defense,  clearly  stands  in  the  way 
of  appellee's  right  to  a  summary  Judgment 
against  it  as  a  terre  tenant  After  the  Clarke 
Judgment  had  been  obtained,  various  writs  of 
scire  facias  were  issued  on  It,  to  bring  in 
other  railroad  companies  as  terre  tenants, 
and  against  them  Judgments  were  entered. 
On  November  24,  1005,  this  sd.  fa.  was  Is- 
sued, with  notice  to  the  appellant  as  a  terre 
tenant  In  its  affidavit  of  defense,  deemed 
Insufficient  by  the  court  below  for  no  reason 
giv^  the  laconic  order,  If  intended  for  an 
opinion,  being  simply,  "Rule  absolute  for 
Judgment  for  want  of  a  sufficient  affidavit  of 
defense,"  the  first  averment  is:  "Said  Le- 
high &  New  England  Railroad  Company  baa 
never  held,  and  does  not  now  hold  any  prop- 
erty, real  or  personal,  whidi  It  derived,  either 
directly  or  Indirectly,  from  said  defendant" 
A  reason  given  in  the  supplemental  affidavit 
of  defense  why  Judgment  should  not  be  en- 
tered la:  "Because  at  the  time  of  the  Issu- 
ance of  said  scire  facias,  or  at  any  time  be- 
fore or  since,  the  Leblgh  &  New  Ehigland 
Railroad  Company  did  not  own  or  hold,  or 
claim  to  own  or  bold,  and  had  not  in  Its  pos< 
session,  any  real  or  personal  estate  that  was 
ever  owned  or  held  by  the  Pennsylvania  & 


New  England  Company,  the  above-named  de- 
fendant, or  upon  which  the  Judgment  recited 
in  the  said  scire  facias  was  a  lien." 

The  resolution  of  1843  provides:  "It  shall 
not  be  lawful  for  any  company  Incorporated 
by  the  laws  of  this  commonwealtii,  and  em- 
powered to  construct,  make  and  manage  any 
railroad,  canal  or  other  public  internal  im- 
provonent,  while  the  debts  and  liabilities,  or 
any  part  thereof  incurred  by  the  said  com- 
pany to  contractors,  laborers  and  workmen 
employed  In  the  construction  or  repair  of 
said  improvement  remain  unpaid*  to  ^scute 
a  general  or  partial  asslgnmMit,  conv^ance, 
mortgage  or  other  transfer,  of  the  real  or 
personal  estate  of  flie  Bald  company,  so  as  to 
def^t,  postpone^  endanger  ot  detoy  their 
said  creditors,  without  the  written  assent  of 
tbe  said  credltMs  flrst  bad  and  obtained; 
and  any  such  assignment,  conveyance,  mort- 
gage or  transfer  shall  be  deemed  fraudulent 
null  and  void,  as  against  any  such  extract- 
ors, laborers  and  workmen,  creditors  u 
aforesaid."  The  supplement  ot  1862  Is: 
"Whenever  any  Incorporated  company,  sab- 
Ject  to  the  iffOTlsions  of  the  above  resolu- 
tion, shall  divest  tbemaelTeB  of  their  real 
or  personal  estate,  contrary  to  tbe  provisions 
of  the  said  resolution,  it  shall  and  may  be 
lawful  for  any  contractor,  laborer  or  work- 
man employed  in  the  construction  or  repair 
of  the  improvements  of  said  company,  hav- 
ing obtained  Judgment  against  the  said  com- 
pany, to  Issue  a  scire  fadas  upon  said  Ju^- 
ment  with  notice  to  any  person,  or  to  any 
incorporated  company  claiming  to  hold  or 
own  said  real  or  personal  estate,  to  be  served 
in  the  same  manner  as  a  summons  upon  the 
defendant,  if  it  can  be  found  In  the  county, 
and  ap<ni  the  person  or  persona,  or  Incor- 
porated company  dalming  to  hold  or  own 
such  real  estate;  and  If  the  defendant  can- 
not be  found,  then  upon  the  return  of  one 
nihil  and  service  as  aforesaid,  on  the  person 
or  persons,  or  company  dalming  to  hold  or 
own  as  aforesaid,  the  case  to  proceed  as  In 
other  cases  of  scire  facias  on  Jadgment 
against  terre  tenants." 

If  this  were  a  proceeding  to  continue  the 
lien  of  an  ordinary  Judgmmt  against  a  pur- 
chaser from  the  defendant  in  It  as  terre  ten- 
ant a  plea,  such  as  this  affidavit  of  defense 
must  be  regarded  to  be,  would  be  good.  Col- 
bom  V.  Trlmpey,  86  Pa.  463 ;  Colwell  v.  E&b- 
ley,  83  Pa.  31;  Hulett  v.  Mutual  Life  In- 
surance Co.,  114  Pa.  142,  6  AtL  554.  In  Col- 
well V.  Easley,  Colwell,  the  defraidant  below, 
had  been  summoned  as  a  terre  tenant  Hia 
plea  was,  "The  Judgment  sought  to  be  re- 
vived by  scire  facias  is  no  lien  on  the  lands 
of  J.  A  Colwell,  and  never  was.**  In  revers- 
ing the  court  below  for  striking  this  off,  and 
In  holding  that  the  plea  was  good,  we  said, 
after  reviewing  the  authorities:  "We  are 
warranted  In  saying  that  a  plea,  by  one  sum- 
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moned  as  a  terre  tenant,  that  bis  land  was 
not  and  never  bad  been,  bound  by  tbe  Jndg- 
ment  wonld  be  good.  •  •  *  Prom  the  rea- 
soning thus  borrowed  from  our  books  we  are 
led  to  c<Hiclnde:  (1)  Tbat  wben  one  1b 
brought  Into  conrt  who  has  had  no  connection 
with  the  debtor's  title  he  should  be  dlscbarg* 
ed.  either  by  nonsnlt  or  a  verdict  In  his  fa- 
vor, for  be  Is  not  a  terre  tenant  He  cannot 
be  bound  by  the  Judgment,  and  he  ought  not 
to  have  been  summoned.  (2)  If  he  has  had 
ctHmection  with  the  debtor's  title,  though  the 
Ken  of  the  judgment  may  not  have  attached 
at  the  time  of  blB  purchase  by  reason  of  Its 
prevlons  expiration,  he  may  nevertheless  be 
warned  as  a  terre  tenant,  and  may  defend 
under  the  plea  that  the  Judgment  is  not,  and 
never  was,  a  Hen  vpon  his  land.  It  follows 
tbat  the  court  erred  In  strlkliv  out  tbe  sec- 
ond plea  of  the  defendant" 

But  tbls  Is  not  tbe  ordinary  proceeding  by 
sdre  facias  against  a  terre  tenant  The  writ 
Is  Issued  under  the  act  of  1862,  which  pro- 
vides who,  and  wbo  only,  may  be  summoned 
by  it,  namely,  any  person  or  any  incorporated 
company  claiming  to  bold  or  own  the  real 
or  personal  estate  which  belonged  to  the  orig- 
inal defendant,  and  when  such  person  or  In- 
corporated company  Is  8umm<nied  fnto  court 
"the  case  proceeds  as  In  other  cases  of  scire 
facias  on  Judgm^t  against  terre  tenants." 
Instead  of  claiming  to  hold  or  own  any  real 
estate  tbat  erer  belonged  to  the  Pennsylvania 
A  New  Ehigland  Railroad  Company,  tbe  aver- 
ment Is  tbat  tbe  appellant  "has  never  held, 
and  does  not  now  hold,  any  property,  real  or 
petwmal,  which  It  derived,  either  directly  or 
indirecUy,  from  said  defendant"  Tbla  1b 
certainly  a  defense  under  the  act  of  1862, 
and.  If  made  out,  the  appellee  may  not  have 
Judgment  against  the  appellant  either  de 
terrla  or  de  propriis,  as  to  costs.  The  aver- 
ment may  not  be  true,  and  on  tbe  trial  the 
aroellant  may  not  be  able  to  sustain  It,  but 
for  tbe  present  we  must  assume  it  to  be  true, 
as  there  is  nothing  in  tlie  record  conclusive- 
ly showing  that  It  Is  not 

Judgment  reversed  and  procedendo 
awarded. 


COMMONWEALTH  ex  rel.  ATTORNEY 
GENERAL/  v.  BEAVER  YAL- 
LEY  R.  CO. 

(Bapzeme  Coart  of  Pennsylvania.  Jone  23, 
190a) 

Rahaoads  (4  75*)— Tracks  ok  Crrr  Stbebtb. 

Where  a  railroad  company  Is  incorporated 
under  Act  April  4,  1868  (P.  L.  62),  and  the 
several  sappfementa  thereto,  It  can  lay  Its 
tracks  lon^tndinally  on  the  streets  of  a  bor- 
oocb,  though  the  act  under  which  the  borough 
was  iii«»porBted  pronrides  that  the  streets  of 
cuch  dty  diall  be  common  highways  forever; 
they  being  the  property  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  »  183-185;  Dec  Dig.  S  75.»] 
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Appeal  from  Court  of  Common  Pleas,  Dau- 
phin Connty. 

Bill  by  the  comm<Hiwealth,  on  the  relation 
of  the  Attorney  General,  against  the  Beaver 
Valley  Railroad  Company.  Prom  a  decree 
dlsmlwlng  the  bill,  plaintiff  appeals.  Af- 
flnued. 

Clai^  X.  Qt  tbe  court  below,  died  the  fol- 
lowing opinion: 

"Tbla  proceeding  was  Instituted  by  tbe 
commonwealth  of  Fennaylvania  er  rel.  Hamp- 
ton L.  Carson,  Attomegr  OenOTal,  against  tbe 
Bwnr  TaU«7  Railroad  Company,  to  restrain 
the  defendant  company  firom  f^eratlDg  and 
maintaining  its  railroad  Ifmsttudlnally  on 
Fifth  street  In  the  borough  of  Beaver,  to 
have  tbe  said  railroad  dedared  a  public  nui- 
sance, to  require  ttie  removal  of  aald  con- 
Btructlon  from  Blfth  street  and  restore  the 
street  to  the  condition  It  mm  prior  to  ttie 
entry  thereon  by  the  said  defendant  ccmpany 
and  its  occupation  Uwreof .  Fmn  tbe  ad- 
missions  In  the  answer  and  the  evidence  tak- 
en on  flnai  hearing,  we  find  tba  facta  to  bo 
aa  follows: 

-Findings  of  Factai 

"CD  "nie  town  itf  Beaver  was  laid  out  In 
pursuance  of  two  several  acts  of  assembly, 

approved,  respectively,  September  28,  1791  (S 
Smith's  Laws,  p.  56).  and  March  6,  17»3  (3 
Smith's  Lawa^  p.  90),  in  which  it  is,  inter 
alia,  provided  'that  the  Governor  shall  re- 
serve out  of  the  lots  of  said  town  so  much 
land  as  he  sball  deem  necessary  for  public 
uses,'  and  also  'that  the  streets,  lanes  and 
alleys  of  the  said  town  and  out  lots  shall  be 
common  highways .  forever,'  and  was  incor- 
porated Into  a  borough  by  the  act  of  assembly 
approved  March  29;  1802  (3  Smith's  Iaws,  p. 
406). 

"(2)  The  defendant  company  was  Incorpo- 
rated September  5,  1899,  under  the  act  of 
April  4,  1868  (P.  L.  62),  entitled,  *An  act  to 
authorize  the  formation  and  regulation  at 
railroad  corporations,'  and  the  several  supple- 
ments thereto,  for  the  purpose  of  construct- 
ing, maintaining,  and  operating  a  railroad 
between  two  points  In  Beaver  county,  Pa., 
the  eastern  terminus  being  at  or  near  the 
point  where  the  Beaver  and  Mercer  state 
road,  commonly  called  the  'Sharon  Road,' 
crosses  the  Pittsburg  &  Lake  Erie  Railroad 
in  Beaver  county.  Pa.,  and  the  western  ter- 
minus at  or  near  a  point  on  the  Ohio  river, 
about  500  feet  south  of  the  residence  of  John 
Moore,  In  Borough  township,  In  said  county 
and  state. 

"(3)  The  municipal  authorities  of  the  bor- 
ough of  Beaver  by  ordinance  duly  approved 
September  15,  1899,  granted  tbe  defendant 
company  the  right  to  enter  upon  Fifth  street 
in  the  borough  of  Beaver,  Fa.,  and  to  con- 
struct maintain,  and  operate  its  railroad 
thereon  longitudinally,  which  said  ordinance 
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was  aooqited  by  the  d^endant  compeny  on 
September  2%  1889. 

'^(^  TbB  defenOant  {xmoaaay,  aabuquent  to 
the  enactment  and  acc^itance  of  aald  ordi- 
nance, located  and  coDatrocted  Its  railroad 
Chrough  the  borough  of  Beaver,  al«ig  and 
ttpon  Fifth  atreet,  one  of  the  "comnuui  hlgb- 
way«"  of  said  bormiBli  Qft^d  out  and  dedicat- 
ed In  pursuance  of  the  prorlalomi  of  the  act 
of  1701,  aupra)  lomgltndlnally,  in  the  ccoter 
of  said  street,  and  at  grade  timewlth  tiie 
whole  lei^Fth  of  said  street,  to  wit;  a  dis- 
tance of  aboDt  8,800  feet,  whldi  said  street 
is  intersected  and  crossed  by  sereral  streets, 
Tis.,  Bntralo  street,  Market  street  BIk  street, 
Branchbank  street;  Beaver  street,  and  Mercer 
road,  upon  which  several  streets  or  roads,  as 
well  as  upon  Fifth  street,  there  is  compara- 
tively little  travel. 

The  conatmctlon  of  the  said  railroad 
on  Fifth  street  was  eonunenced  la  the  latter 
part  ot  October,  1903,  and  completed  about 
June  1,  1901,  rinoe  which  time  It  has  been 
in  active  operation.  In  the  constmcUon  of 
its  raOroad  the  defendant  ctsnpany  erpended 
about  the  sum  of  $180,000. 

"(6)  Between  tiie  date  of  the  commenee- 
ment  of  the  construction  of  the  railroad  and 
the  date  of  its  completton  the  bwough  of 
Beavor  and  several  abutting  property  owners 
filed  injunction  bills  to  restrain  Its  construe* 
ti<m  on  Fifth  street,  which  several  proceed- 
ings were  duly  dismissed;  and  <m  September 
25»  190S,  tiie  present  blU  was  fUed. 

"Discussion. 

"The  question  to  be  determined  In  this  case 
Is:  Has  tiie  Beaver  Valley  Ballroad  Com- 
pany,  a  cwporatlon  duly  incorporated  tmder 
the  act  of  assembly  approved  April  4,  186^ 
the  right  to  occupy  Fifth  street,  in  the  bor- 
ough of  Beaver,  longitudinally  with  Its  rail- 
road as  constructed  and  for  some  time  past 
operated  thereon? 

"It  la  not  disputed  that  the  railroad  com- 
pany is  occupying  Fifth  street  with  the  con- 
sent of  the  borou^  anttioriUes,  and  In  ac- 
cordance with  the  teems  of  the  ordinance 
granting  It  permlSBlon  so  to  do. 

"It  cannot  be  questioned,  under  the  nu- 
merous dedslcms  of  our  appellate  courts,  that 
a  highway  Is  the  property  of  the  puUIc,  not 
of  a  particular  district,  but  of  the  whole 
atate,  who  may  dispose  of  it  1^  their  repre- 
sentatives and  at  th^  pleasure  and  in 
which  no  person,  natural  or  corporate,  has 
any  exclusive  interest  unless  It  has  been 
granted  by  the  statute,  nuiadelphla  v. 
Trenton  B.  B.  Co.,  6  Whart  2S,  36  Am.  Ded 
202.  ^e  right  of  the  supreme  legislative  au- 
tluri^  to  authorise  the  building  of  a  railroad 
on  a  street  ot  other  public  highway  Is  not 
to  be  doubted.  Oommonwealth  v.  Erie  & 
Nortb-East  B.  B.  Co^  27  Pa.  339,  67  Am.  Dec. 
471.  The  power  ct  the  Legislature  to  au- 
thorize the  building  of  a  railroad  upon  a 
public  road  is  nndubltable.  *  *  *  To  the 
commonwealth  belongs  the  franchise  of  ev- 


ery highway  witiiln  ita  limits  as  trustee 
tile  public.  BvoEy  puUic  road  tiierein  extets 
]ff  force  only  of  the  cwunonwealth^s  author- 
ity.'  Danville,  eta.  R.  B.  Go.  v.  Common- 
wealth, 78  Pa.  29. 

"The  principle  of  law  sonpOTted  by  the 
above  autiu»ities  is  not  denied,  but  It  Is 
suggested  that  Fifth  street  la  peculiar  In  its 
relation  to  the  commonwealth.  In  view  of 
the  fact  that  It  was  dedicated  as  a  'common 
highway'  under  and  In  purauance  ot  the  act 
of  1791,  supra.  We  fall  to  see  bow  this  fact 
can  in  any  wise  Interfere  with  the  operation 
of  the  admitted  gaieral  principle  of  law  that 
the  Bovwdgnty  of  public  roads  remalna  in 
the  commonwMlth.  The  fact  that  the  cnn- 
monwealth  has  dedicated  the  street  In  ques- 
tion to  public  use  does  not  lessen  its  cratrol 
over  it  or  prevent  it  from  exendslng  the 
same  sovereignty  It  admittedly  would  have 
if  the  street  had  been  dedicated  by  amne  one 
e1s&  We  can  see  no  force  in  this  suggestion. 

"The  rights  of  railroad  companies  Incor- 
porated and  organized  uadsr  the  provisions 
of  the  act  of  April  4,  1868,  to  oceapy  public 
highways  longitudinally,  have  been  so  wtll 
settied  by  onr  appellate  courtt  that  any  at- 
tempt on  our  part  to  discuss  this  rl^it  would 
be  an  affectation  of  learning  and  research. 
In  the  Appeal  of  milladelphia,  Germantown 
ft  Norrlstown  Ballroad  Company,  2  Walk. 
201,  a  proceeding  in  equity  brouicht  to  re- 
strain a  railroad  company,  formed  by  the 
consolidation  of  several  companies  incorporat- 
ed and  organized  under  the  general  railroad 
laws  of  this  commonwealtIi»  from  laying  Ito 
tracks  upon  Lafayette  street,  in  tiie  borou^ 
of  Norrlstown,  longituiUnally,  the  president 
judge  of  the  court  below,  on  a  motion  to  con- 
tinue the  injuuctlmi,  jUasolved  It;  referred 
the  case  to  a  mastOT,  who  submitted  a  re- 
port thereon,  in  which  he  adopted  the  views 
expressed  by  the  court  in  its  refusal  to  grant 
the  preliminary  Injunction,  which  report  up- 
on exceptions,  was  duly  confirmed,  whereupon 
the  complainant  appealed  to  tiie  Supreme 
Court,  who  affirmed  the  decree  of  the  court 
of  common  pleas  In  the  followbig  per  curiam 
opinion:  The  sole  contention  is  as  to  the 
rl^t  of  tiie  appellee  to  construct  its  road 
on  Lafayette  street  In  the  borough  of  Nor- 
rlstown. The  appellants  own  lote  fronting 
on  the  street  They  have  no  greater  right 
than  any  private  person  owning  a  lot  front- 
ing thereon  has  to  iwevent  the  constroction 
of  the  railroad.  No  question  as  to  the  meas- 
ure ot  damages  or  givtog  security  tm  the 
payment  thereof  arises.  Thc^  are  out  of  the 
question.  The  mnnh^Ml  authorities  have 
glrea  their  permission  to  lay  the  trade  on 
the  street.  It  is  In  the  ime  ot  the  corporate 
franchise  of  the  appellee.  Under  these  facts 
the  rlg^t  to  lay  it  is  too  well  snstsined  by 
the  authorities  to  be  successfully  question- 
ed.' Mr.  Justice  Trunkey,  In  Fenna.  B.  R. 
Co.'s  Appeal,  116  Pa.  614,  6  Aa  S72,  says: 
*A  company  organized  under  the  genwal  stot- 
ute  may  locate  its  laOroad  on  m  street  or  al* 
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ley.  because  that  statate  espressl;  confers 
tbe  power.'  The  commonwealth  saggesta 
that  this  language  of  the  learned  jostice  la 
<Alter  dicta,  and  was  not  well  conridered. 
To  this  sogsestion  we  cannot  accede ;  on  the 
coBtrarr,  when  It  la  noted  that  the  opinion 
In  Penna.  R.  R.  Co-'s  Appeal  was  filed  little 
more  than  a  year  aubsequeut  to  the  per  cur- 
lam  hereinbefore  recited,  It  is  very  evident 
tbts  statement  was  Incorporated  in  the  opin- 
ion by  the  learned  Justice  with  the  disposi- 
tion of  the  Philadelphia.  Oermantown  &  Nor- 
ristown  B.  B.  Co.'s  Appeal,  2  Walk.  291,  fresh 
In  bis  recollection.  This  construction  of  tbe 
act  of  April  4.  186S,  was  also  adopted  by 
the  master  in  Pbila.  t.  Hirer  Front  B.  B.  Co., 
178  Pa.  S34,  84  Atl.  60,  excepticma  to  whose 
report  were  OTermled  by  tbe  court  of  com- 
mon pleas,  and  upon  appeal  the  Snpr«ne 
Court  affirmed  tbe  Judgment  of  tbe  coart  be- 
low by  a  per  curiam  opinion,  eaylng:  The 
qnestlons  involved  In  the  assignments  of  er- 
ror, so  far  as  are  material,  have  been  so  ful- 
ly considered  by  the  learned  master  that  we 
deem  it  unnecessary  to  add  anything  to  what 
he  has  said.*  See,  also,  Penna.  R.  R.  Co.*s 
Appeal,  lie  Pa.  65,  8  Atl.  914;  HcAboy's  Ap- 
peal. lOT  Pa.  548. 

"The  defiendant  also  contended  that,  even 
if  the  oommonwealtb  had  any  standing  to 
proceed  in  equity,  nevertheless  by  remain- 
tag  qvlet  until  dtfendant  had  expended  a 
large  Bum  of  money  in  tbe  constmctlon  of 
Its  railroad,  In  pursuance  of  auttiortty  coOr 
tained,  or  believed  to  be  contained,  in  Its 
diarter,  and  tbe  general  laws  pertaining 
thereto,  and  nntll  said  railroad  was  fully 
completed  and  bad  been  for  some  time  in 
operation,  the  commonwealth  waived  and  by 
Its  laches  lost  its  right  to  proceed  In  equlfy. 
The  defendant  company  commenced  work  on 
Uie  eonstmctfon  of  its  railroad  on  Fifth  street 
In  October.  1908.  It  was  temporarily  stop- 
ped by-  Injunction,  subsequently  dissolved, 
tfter  which  flte  wotk  on  tbe  railroad  was  re- 
sumed and  completed  about  June  1,  1004. 
This  bill  was  filed  September  2S,  1905,  more 
than  15  months  after  the  completion  of  the 
road  and  the  commencement  of  its  opera- 
tion. The  defendant  expended  a  large  amount 
of  money  In  tbe  constmctlon  of  Its  road,  and 
there  is  no  evidence  that  the  presence  of  the 
track  in  the  center  of  Fifth  street,  which  Is 
100  feet  wide.  Is  a  public  menace,  or  that  it 
Is  a  nuisance.  There  Is  some  force  In  this 
position  of  the  defendant.  See  Common- 
wealth T.  Turnpike  Co.,  1S3  Pa.  47.  25  AO. 
1105 ;  Commonwealth  v.  Plttston  Ferry 
Bridge  Co..  14S  Pa.  621,  24  Atl.  87;  Hellman 
T.  Street  Ry.  Co.,  176  Pa.  188,  34  Ati.  647; 
Bellman  v.  Street  By.  Co..  180  Pa.  627,  87 
Atl.  119.  But  In  view  of  the  well-settled 
right  of  the  defendant  to  construct  and  ope- 
rate Its  railroad  on  Fifth  street,  as  it  has 
doDe,  tt  la  unnecessary  for  us  to  pass  upon 


the  questiCA  of  lachM  raised  by  Uie  defend- 
ant 

"Conclusions  of  Law. 

"Wherefore  we  conclude  that  the  defend- 
ant had  the  lawful  right  to  construct  and 
operate  its  road  longitudinally  on  Fifth  street 
in  the  borough  of  Beaver,  and  that  the  plain- 
tiff's bill  must  be  dismissed.  And  now,  July 
16,  1900,  this  cause  came  on  to  be  heard  on 
final  hearing,  was  argued  by  counsel,  and 
upon  consideration  thereof  It  Is  ordered,  ad- 
Judged,  and  decreed  that  the  plalntUTs  hill 
be  dismissed  at  its  costs.  The  prothonotary 
Is  directed  to  enter  this  decree  nisi  and  give 
notice  thereof  to  the  parties  or  their  counsel, 
and,  unless  exceptions  be  filed  within  the 
time  limited  by  the  equity  rules,  enter  the 
above  decree  as  a  final  decree." 

Argued  before  FiDLL.  BBOWN,  MESTBB- 
ZAT,  POTTER,  mJKIS,  and  STEWART,  JJ. 

W.  A.  McCoimeU,  M.  Hampton  Todd,  Atty. 
Qen.,  Jfdin  F.  Cox,  Jaa.  A.  Stranahan,  and 
W.  8.  Moore,  for  aroellant  George  B.  Gor- 
don, M.  B.  Olmsted,  and  A.  C  Stamm,  for 
appellefc 

PER  CURIAM.  The  decree  dtemlsslng  the 
hill  Is  affirmed  on  the  opinion  of  tiie  learned 
Judge  of  omuDOQ  pleas,  at  the  cost  of  the 
appellant. 


In  re  DULL*S  ESTATE. 

Aroeal  of  KleOOBMIOK  et  al. 

(Snprane  Court  of  Pennsylvania.   Jane  23. 
190S.) 

CoRVBBSion  (f  16*)— DiBECnoiTB  IN  Will. 

Testator  gave  to  bis  wife  the  furniture 
and  hoDsefatdd  goods  and  boose  and  lot  in  which 
he  resided  to  enjoy  as  long  as  she  desired,  after 
which  they  were  to  be  sold  by  his  executors  and 
become  a  part  of  fals  estate,  and  provided  that 
the  legal  share  of  his  real  estate  and  peraonal 
property  should  be  paid  to  his  wife  as  her  share 
of  his  estate.  He  also  gave  a  legacy  in  money 
and  the  balance  of  his  estate  to  certain  rela- 
tives, and  directed  hts' executors  to  dispose  of  all 
bis  estate  within  three  years  after  testator's 
death.  Held,  that  the  direction  to  sell  converted 
all  of  his  real  estate  Into  peis(malty  of  whidi 
the  widow  took  one-half. 

[Ed.  Note.— For  other  cases,  see  ConTersion, 
Cent  Dig.  H  88-48;  Dea  Dig.  f  16.*] 

Appeal  from  Orphans'  Court,  Mifflin  County. 

In  the  matter  of  the  estate  of  C.  P.  Dull. 
From  a  decree  dismissing  exceptions  to  audi- 
tor's report,  Henry  6.  McCormlck  and  Vance 
C.  McCormlck  appeal.  Affirmed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER.  ELKIN,  and  STEWART,  JJ. 

S.  P.  Wolvertou,  M.  W.  Jacobs,  S.  P.  Wol- 
verton,  Jr.,  and  Grant  Herrli^,  for  appellants. 
W.  U.  Hensel.  for  appellee. 

STEWART,  J.  What  Interest  In  his  estate 
did  the  testator  Intend  that  hie  widow  should 
take?  The  clause  In  the  will  relating  to  her 
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(Pi. 


to  as  follows:  "To  my  beloved  wife,  Bannab 
Wiley  Diill,  I  give,  devise  and  bequeath  tibe 
furniture,  pictures,  household  goods,  horses, 
carriage,  and  house  and  lot  In  which  we  now 
reside,  to  have  and  to  bold  and  enjoy  afl 
long  as  she  may  de^e  to  live  there,  after 
which  time  I  direct  that  they  be  disposed 
of  by  my  executors  and  become  part  of  my 
estate.  I  also  direct  the  legal  share  of  my 
real  estate  and  personal  property  to  be  paid 
to  my  said  beloved  wife  as  her  share  out  pf 
my  estate."  By  the  next  succeeded  Item 
a  legacy  of  $1,500  Is  given  to  a  relative,  and 
Immediately  following  occiirs  this  residuary 
clause:  "All  the  balance  of  my  estate  I  de- 
vise to  my  three  sisters,  Mrs.  Hannah  Crls- 
well,  Mrs.  Nancy  Mack!  in  and  Mrs.  Margaret 
Homing,  or  their  heirs,  share  and  share 
alike,  to  be  paid  by  my  executors  as  here- 
inafter named."  What  is  given  the  widow  is 
her  "legal  share."  These  words,  standing 
alone  and  unqualified  by  other  expressions 
and  provisions  In  the  will,  would  Indicate 
with  much  certainty — there  being  no  chlldrrai 
— an  intention  tliat  she  should  take  one-half 
of  the  personal  property  absolutely,  and  the 
income  of  one-half  of  the  real  estate  during 
life.  Since  the  law  se^  to  give  effect  to 
the  testator's  Intention  as  derived  firom  the 
whole  will,  the  inquiry  must  be  to  discover 
whether  any  other  or  dlff^ent  purpose  la 
elsewhere  expressed,  or  Indicated  with  equal 
or  greater  certainty.  The  will  contains  a 
positive,  express,  and  unconditioned  direc- 
tion to  the  executors  to  dispose  of  all  the 
balance  of  the  estate  within  three  years  aft- 
er the  testator's  death.  This  balance  evi- 
dently embraced  all  the  real  estate  owned 
by  testator  at  the  time  of  his  death,  even  the 
house  and  lot  devoted  to  the  widow's  use,  in 
the  event  of  her  occupancy  of  it  terminating 
within  the  period  fixed.  It  Is  designated  as 
balance,  for  the  reason  that  in  an  earlier 
part  of  the  same  clause  testator  had  direct- 
ed that  a  certain  sand  property  of  large 
value  should  be  retained  and  operated  by  the 
executors  for  a  period  not  exceeding  five 
years.  This  property  the  testator  sold  in  his 
lifetime;  but  it  having  been  set  apart  In 
the  will  from  the  rest,  since  It  was  the  only 
piece  of  real  estate  thus  distinguished,  the 
direction  to  sell  Included  all  else. 

What,  then,  is  the  legal  significance  of  this 
direction  to  sell  or  dispose  of  all  the  testa- 
tor's real  estate;  and  how  does  it  reflect  the 
testattar's  intention  with  respect  to  the  share 
of  the  widow?  The  right  of  a  testator  to 
make  land  money,  to  effect  bis  own  purpose, 
is  unquestionable;  and  it  follows  from 
this  right  that  persons  claiming  property 
under  a  will  directing  its  sale  must  take  It 
In  the  charaetCT  which  the  will  Imposes  on  it. 
This  results  not  from  the  application  of  any 
artificial  rule,  or  any  equitable  doctrine,  but 
solely  because  it  is  the  testator's  expressed 
desire.  How  could  a  testator  make  it  more 
certain  and  conclusive  that  he  did  not  in- 
tend his  baiefldaiy  to  take  his  real  estate^ 


than  by  directing  Its  sale?  In  mdi  case  It 
is  not  the  law  that  wwfcs  the  conTflisIon, 
but  the  will  that  directs  It  The  law  some- 
times employs  a  fiction  In  aid  of  a  testatitf's 
intention,  and  by  use  of  It  the  conversion 
which  the  testator  ordered  is  anticipated  In 
such  a  way  that  what  is  ordered  to  be  d<me 
is  regarded  as  actually  accomplished;  but 
that  fiction  Is  without  application  here,  and 
the  doctrine  of  equitable  conversion,  much 
discussed  upon  the  argument,  plays  no  part 
If  the  question  were  as  to  when  the  conver- 
sion arose,  whether  at  the  death  of  the  tes- 
tator, or  when  the  sale  was  actually  made, 
then  the  fiction  and  doctrine  would  apply; 
but  no  such  question  concerns  us  here.  It  is 
enough  to  know  that  there  Is  a  positive  direc- 
tion to  convert,  and  the  result  must  have 
been  the  same  whether  actual  conversion  or 
equitable  was  contemplated.  The  evident 
purpose  of  the  testator  In  directing  a  sale 
of  his  land  was  in  connection  with  the  dis- 
tribution among  his  beneficiaries;-  and  the 
presumption  is  that  he  knew.  If  hla  lands 
were  sold  as  he  l^ad  directed,  the  proceeds 
would  be  distributed  as  personalty.  It  is 
not  pretended  that  the  will  gives  to  the  three 
sisters  who  teke  the  residue  any  estate  In 
the  lands.  Conversion  as  to  them  Is  admit- 
ted, and  it  is  freely  allowed  that  aU  the  in- 
terest the?  have  Is  In  the  execution  of  the 
trust  through  which  they  are  to  receive 
their  shares  in  money.  The  effort  is  to  dis- 
tinguish betwem  them  and  the  widow  In  this 
regard. 

Because  the  testator  has  described  the 
Interest  glv^  the  latter  as  a  "legal  share," 
It  Is  argued  that  his  intention  must  have 
been  to  confine  her  share  within  the  limita- 
tions of  intestacy;  that  Is  to  say,  one-half 
of  the  perstmal  estate  absolutely  and  one- 
half  the  Income  of  the  real  estete  during 
life.  That  the  testator  could  have  so  limited 
and  restricted  her  lAiare  Is  a  matter  of 
course;  but  since  the  legal  share  may  under 
certain  conditions,  when  there  is  real  estate, 
embrace  the  one-half  the  entire  estate,  re- 
garded as  personalty,  the  question  remains, 
what  was  this  testetor's  understanding  as 
to  the  meaning  of  the  words  used?  In  tbis 
connection  the  fact  that  his  will  directs 
a  conversion  of  the  real  estate  is  of  large 
significance.  Under  this  provision  what  be 
was  distributing  to  his  beneficiaries  was 
money,  not  land,  and  It  was  the  money  to  be 
derived  from  the  sale  of  the  land  that  he  had 
under  contemplation.  A  widow's  legal  share 
under  conditions  we  have  here,  the  estate 
being  personalty,  would  be  the  one-half  ab- 
solutely. It  is  always  a  legitimate  presump- 
tion that  a  testator  in  framing  his  will  knew 
the  law,  and  Inteuded  such  results  as  would 
follow  through  the  law,  unless  he  provides  to 
the  contrary.  Not  only  does  the  will  contain 
no  contrary  provision,  but  every  provision 
and  direction  is  consistent  with  the  purpose 
to  make  the  widow's  share  payable  directly 
to  her  mt  of  the  net  result  obtained  through 
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a  sale  of  the  entire  estate,  divested  of  all 
charges.  It  Is  as  much  because  of  what  the 
will  does  sot  contain,  as  of  what  it  does,  that 
we  reach  the  coDClnsion  that  the  testator 
intended  his  widow  to  take  one-half  the 
whole  absolvtely.  It  contains  nothing  which 
In  the  remotest  way  BOggesta  that  her  share 
is  to  be  a  charge  niwn  the  real  estate,  or 
fliat  It  shall  be  held  in  trust  In  case  the  land 
be  sold  discharged  of  It,  or  that  it  was 
income  she  was  to  receive,  or  that  her  own- 
ership was  to  be  qnallSed  in  any  way.  On 
the  contraiy,  In  express  terms,  It  directs 
that  this  legal  share  be  paid  to  her  oat  of 
the  estate,  jnst  as  it  provides  that  the  shares 
of  the  three  sisters  are  to  be  paid  to  them. 
This  was  the  wilt  of  a  man  of  extensive 
bnslneea  experience,  owning  large  estates  In 
land.  It  shows  an  anxiety  on  his  part  that 
Us  lands  when  sold  should  sell  to  the  larg- 
est advantage.  It  would  be  apparent  to  any 
one  of  the  most  limited  experience  and  ob- 
Bervatlon  that  this  resnlt  wonld  be  impossible 
were  a  dower  of  one-half  the  whole  value  to 
be  charged  npon  the  land.  Did  be  contem- 
plate such  a  sale?  We  cannot  think  so.  If 
be  did  not,  but  Intended  a  sale  outright, 
tli^  If  appellanlfs  view  be  correct,  we  are 
confronted  by  this  other  circumstance  so 
unosnal  in  testamentary  dispositions  as  to 
be  remarkable,  that  be  created  a  fund  for  the 
widow  for  life  without  giving  any  directions 
at  all  with  respect  to  its  investment,  control 
or  management,  other  than  that  It  was  to  be 
paid  to  her.  That  he  Intended  a  sale  which 
would  divest  the  Aover  we  have  no  doubt; 
that  he  intended  the  widow  to  receive  but 
tbe  Income  of  one-half  the  purchase  money 
during  her  life  la  not  only  inconslstrat  with 
the  general  scheme  of  the  will,  but  conflicts 
with  the  express  provision  which  requires 
that  her  share  be  paid  to  herself.  A  care- 
ful examination  of  the  will  in  all  its  parts 
has  satisfied  us  that  the  conclusion  reached 
in  the  court  below  awarding  the  widow  tbe 
one-half  of  the  entire  estate  as  personalty 
accords  with  the  exivessed  Intention  of  tbe 
testator. 

The  appeal  la  dismissed,  at  the  cost  of  ap- 
p^ants,  and  the  decree  Is  affirmed. 


SMITH  ▼.  MBTBOPOLITAN  LIFE  INS. 
CO.  or  NBW  YORK. 

(Sapreme  Court  of  PennByivania.   Oct.  6,  1908.) 

1.  IKSUBARCB   (S  585*>— LO-JE  POLICT— BlQHT 

TO  Pbocebob.  . 

The  naming  Of  a  beneficiary  In  a  life  pol- 
to  whom  payment  ia  to  be  made  is  a  gift 
a  benefit'in  the  future  and  Is  contiDsent  on 
tbe  circa  ma  tan  ces,  and  carries  with  it  no  obli- 
xatioo  to  tbe  beneficiary  that  tbe  donor  will 
keep  the  policy  alive,  and  tbe  nature  of  the 
thing  given  wonid  eeem  to  imply  that  the  ben- 
e£ciary  must  survive  tbe  Insured. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dig.  f  58S.*] 


*Por  otlur 


2.  INBDUKOB  689*)— RlOKT  10  PBOOEBDS— 

Ghaivob  of  Benetioiabt. 

Where  a  husband  insures  in  favor  of  his 
wife,  but  makes  no  further  disposition  of  tbe 
insurance  money  to  her  personal  represeotstlve 
or  otherwise,  be  is  entitled  on  surviving  her  to 
change  tbe  loeneficiary  to  some  other  person. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1472-1474;  Dee.  Dig.  f  589.*] 

3.  INSUBARCB  (5  587*)— Right  to  Pboceeds— 
Cbangb  of  Beneficiabt. 

Where  an  insured,  desiring  to  substitute  his 
daughter  as  beneficiary  for  his  wife,  who  had 
died,  applied  to  tbe  agent  of  the  insurance 
company,  and  was  furnished  with  a  printed 
blank  called  "change  of  designation,"  wbich  he 
executed,  and  this  change  of  designation  was 
delivered  to  the  company  and  accepted  by  it, 
and  for  more  than  seven  years  it  received  pre- 
miums on  tbe  basis  of  such  dtange,  the  com-, 
pany  Is  estopped  to  deny  the  vaTidity  of  the 
change,  whether  strictly  In  accordance  with 
the  requirements  of  the  br-laws  (tf  Uie  company 
or  not. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Dec  Dig.  i  SST.*1 

4.  iNsuBAiiCE  Q  065*)— Right  to  Fbocbeds. 

A  clause  <n  a  life  policy  that  production 
thereof  by  tbe  company  and  a  receipt  for  the 
sum  assured,  signed  by  any  person  fumisbing 
proof  satisfactory  to  the  company  that  he  or 
she  is  the  personal  representative,  hiisband  or 
wife,  or  relative  by  blood  or  lawful  beneficiary, 
shall  be  conclusive  that  such  sum  has  been 
paid,  and  that  all  claims  under  tbe  policy  have 
been  satisfied,  does  not  render  a  receipt  given 
to  the  executor  of  insured  a  defense  as  against 
a  benefidary  whose  rights  are  fixed  by  tbe  pol-  ^ 
icy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  665.*] 

Ai^eal  from  Coart  of  Gomm(»i  Heas, 
Schuylkill  Coonty. 

Actkm  on  Ilf6  policies  by  Esther  A.  Smith 
against  the  Metnviolltan  Life  Insurance  Com- 
pany <tf  New  York.  Jndgmott  for  defend- 
ant, and  plalutUC  aK>eate.  Beversed. 

Argued  before  MITCHBim  a  J.,  and 
FELL.  iraSTBEZAT,  POTTER^  and  EL- 
KIN,  JJ. 

James  B.  Rellly  and  George  W.  Ryon,  for 
appellant  R.  H.  Eocb  and  Guy  E.  Farqu- 
har,  for  ^pellee. 

MITCHELL,  G.  J.  Gordon  took  ont  five 
serrate  policies  of  Insnrance  on  his  own 
life.  No  benefidary  or  person  to  whom  tiie 
Insnrance  should  be  paid  on  tbe  death  of 
the  Insnred  was  named  in  any  ct  tt»  polldes, 
but  In  the  applications  for  three  of  them, 
in  answer  to  the  printed  qnestion  as  to 
whom  the  mon^  should  be  payable,  the 
name  of  his  wife  was  written.  In  the  other 
two  there  was  not  even  this  designation  of  a 
benefidary,  but  it  was  conceded  at  tiie  trial 
that  the  Insurance  was  Intended  for  her  bene- 
fit and  that  the  pdiclm  were  handed  to  her 
by  tbe  insured.  The  trial  court,  therefore, 
treated  all  the  polldes  as  alike  In  her  favor 
as  ben^dary,  and  for  the  purposes  of  this 
case  no  question  on  this  point  need  be  con- 
sidered. The  wife  died  first,  and  subsequent- 
ly the  husband  by  written  order,  on  a  blank 
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"change  of  designation"  furnished  by  the 
company,  appointed  bis  daughter,  the  plain- 
tiff, as  the  beneficiary.  She  brought  suit, 
and  on  the  trial  was  nonsuited  on  the 
groond  that  the  Interest  In  the  policies  bad 
vested  In  the  wife,  and  at  her  death  passed 
to  her  administrator  as  part  of  her  estate. 

In  support  of  this  result,  reliance  Is  had 
principally  on  the  cases  of  Anderson's  Estate, 
85  Pa.  202,  Brown's  Appeal.  125  Pa.  803,  17 
Atl.  419,  11  Am.  St  Bep.  900,  and  Bntwistle 
T.  Insurance  Co.,  202  Pa.  141,  61  Atl.  769. 
Hie  facts,  however,  tn  these  cases  were  so 
different  that  none  of  them  can  be  regarded 
as  a  controlling  authority  for  the  present.  In 
Anderson's  Estate  the  policy  was  payable  to 
the  wife,  "her  executors,  administrators  or 
asBigns."  The  insured  (husband)  having  died 
Insolvent,  the  money  was  claimed  by  his 
credltora,  bnt  It  was  held  that  It  was  an 
asset  of  the  wife.  In  Brown's  Appeal  the 
policy  was  payable  to  the  wife,  and  in  case 
of  her  death  before  that  of  the  Insured  then 
to  her  children.  The  wife  and  the  husband 
Jointly  executed  an  assignment,  and,  after 
the  wife's  death,  it  was  held  on  Interpleader 
that  the  children  had  title  under  the  original 
contract,  and  It  could  not  be  divested  by  the 
assignment.  In  Bntwlstle  v.  Insurance  Com- 
pany the  Insurance  was  payable  to  the  wife, 
and.  If  she  died  before  the  husband,  then 
'  to  the  children,  but,  If  the  husband  survived 
both  wife  and  children,  then  to  his  legal 
representatives.  By  the  terms  of  the  policy. 
Its  value  was  convertible  into  cash  at  the 
option  of  the  holder  after  10  years.  Husband 
and  wife  sought  to  exercise  the  option,  but 
it  was  held  that  the  children  had  a  beneficial 
interest  which  brought  them  within  the  term 
"holders,"  and  could  not  be  divested  without 
their  sanction.  In  all  the  foregoing  cases 
the  contingency  presented  by  the  state  of 
facts  was  one  expressly  provided  for  In  the 
policy,  and  It  is  beyond  question  that  where 
such  is  tbe  case  the  terms  of  the  policy,  which 
is  the  substantial  contract  of  tbe  parties, 
must  govern.  But  where,  as  tn  this  case, 
a  state  of  facts  exists  for  which  the  policy 
makes  no  express  provision,  a  very  different 
Question  is  presented.  In  Brown's  Appeal 
it  was  said  that  the  death  of  the  wife  in 
the  lifetime  of  her  husband  "extinguished 
her  Interest  In  the  policy."  and  In  Entwlstle 
T.  Insurance  Company  "the  interest  of  the 
wife  was  wholly  contingent  upon  her  surviv- 
ing her  husband.  •  •  •  If  the  wife  die 
before  the  insured,  she  will  take  nothing  un- 
der the  policy."  These  expressions,  of  course, 
ud  tbe  decisions  in  which  they  were  used, 
were  based,  as  already  said,  on  the  lan- 
guage of  the  polldeB,  but  the  same  result 
would  follow  upon  general  principles.  Where 
all  the  conditions  of  fact  expressly  provided 
for  in  any  contract  have  failed  and  the  con- 
tract Is  silent  as  to  anything  further,  regard 
must  be  had  to  the  fundamental  intent  and 
effect  of  the  contract.  The  contract  of  life 
Insurance  contemplates  a  payment  by  tbe 


Insurer  upon  tbe  death  of  the  Insured.  That 
is  the  certain  primary  Intent,  and  does  not 
admit  of  doubt 

The  secondary  question,  to  whom  is  the 
payment  dne,  Is  contingent  on  the  drcumstan- 
ces.  The  naming  of  a  beneficiary  to  whom 
payment  Is  to  be  made  Is  a  gift  of  a  benefit 
in  future,  but  is  contingent  on  the  drcum- 
stancea.  Thus  it  carries  with  It  no  obliga- 
tion to  the  beneficiary  that  the  donor  will 
keep  the  policy  alive  by  continuing  to  pay  the 
premiums.  That  is  contingent  on  his  doing 
BO  voluntarily.  And  the  nature  of  the  thing 
^ven  would  seem  to  imply  that  the  bene- 
ficiary must  survive  the  Insured.  Thus  In 
the  present  case  the  gift  is  equivalent  to 
a  {HTOvlslon  that  when  the  husband  dies, 
having  kept  the  policy  alive,  the  wife  shall  be 
entitled  to  the  money.  But  the  intent  is  to 
provide  for  her,  not  for  any  other,  and,  If 
she  has  died  tint,  the  expressed  intent  Is 
incapable  of  fulfillment,  and  we  are  not  at 
liberty  to  supply  a  further  Intent  which 
the  donor  did  not  Indicate.  He  might  have 
done  so  by  naming  her  executor,  or  admin- 
istrator, or  children,  at  his  own  choice,  bnt 
as  he  did  not  do  so  we  are  not  authorized  to 
make  a  choice  for  him.  Tbe  natural  pre- 
sumption is  that  he  did  not  desire  such  re- 
sult, nor  Intend  to  continue  to  pay  premiums 
for  the  benefit  of  any  other  person.  At  the 
Inception  of  the  contract  the  whole  disposi- 
tion of  the  insurance  money  was  within  the 
control  of  tbe  insured.  He  might  have  pro- 
vided In  the  policy  for  Its  disposition  under 
any  and  all  conditions,  but  he  did  not  By 
the  designation  of  his  wife  as  the  party  to 
receive  It  be  vested  a  right  In  her  and  to  that 
extent  parted  with  his  control.  Bnt  he  did 
nothing  more,  and  on  her  death  before  his 
the  condition  failed,  and  the  right  of  con- 
trol which  he  had  only  parted  with  on  con- 
dition returned  to  him,  and.  In  the  absence 
of  any  further  disposition  by  him,  would 
have  become  an  asset  of  his  estate. 

The  cases  relied  upon  by  the  learned  court 
below,  as  already  said,  differed  so  entirely 
In  their  essential  facts  that  they  are  not 
autliorlty  for  this.  No  Pennsylvania  case 
has  decided  the  question  now  raised.  Ont- 
side  of  this  state  the  decisions  are  not  in 
entire  harmony,  bnt  the  weight  of  authority 
is  with  the  views  above  expressed.  In  13 
Am.  &i  Eng.  Bncy.  of  Law,  p.  664,  the  gen- 
eral rule  is  thus  stated:  "Ordinarily  where 
the  insured  survives  those  specified  to  take 
at  his  death,  the  insurance  money,  where 
no  other  disposition  Is  made  of  It,  becomes, 
at  his  death,  a  part  of  hia  estate,  to  be  ad- 
ministered as  his  will,  or,  In  tbe  absotce  of 
a  will,  as  the  law  directs.  •  *  *  But 
where  a  person,  as  a  husband,  takes  out  a 
policy  on  bis  life  In  favor  of  another  as  the 
wife,  without  further  mention,  and  pays  the 
premiums,  and  he  survives  the  ben^ciary, 
he  may  change  the  policy  for  the  bentf t  of 
any  other  person,  ai  a  snbsequent  wlfh"  Id. 
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Thli  Iwlscs  QB  to  the  consldentton  of  the 
plalntura  caalzn.   The  wife,  the  baieflciary 
designated  In  the  aiq^llottlons,  died  In  1897, 
and  the  next  year  the  Innired  BObBtltutod  Us 
dangbter,  the  plaintiff,  as  braefldary.  The 
tntliDony  vas  that,  desirlnc  to  do  so,  the  In- 
soied  applied  to  the  agmt  of  the  Insurance 
company,  was  farnlsbed  by  bim  with  print- 
ed blanks,  called  "change  of  designation,*' 
which  be  executed,  thereby  snbBtltutlng  his 
daughter,  the  plaintiff,  as  benefldary,  In 
place  of  bis  wife  wbo  was  dead.  These 
changes  of  deeignatlon  were  dellTered  to  the 
defendant  company  and  were  accepted  by  It 
The  company  thus  recognized  the  right  to 
change  the  beneficiary,  accepted  the  method 
of  doing  so,  and  for  more  than  seven  years 
the  insnred  continoed  to  pay  and  the  com- 
pany to  receive  the  premiiuns  on  the  basis 
of  sacb  change.    Whether  the  papers  were 
strictly  in  accordance  with  the  requirements  of 
the  by-laws  of  tlie  company  is  immaterial.  So 
far  as  the  case  was  developed,  every  element 
of  estoppel  existd  to  prevent  the  company 
from  now  disputing  their  validity.    As  the 
trial  In  the  court  below,  however,  resulted  In 
a  nonsuit,  no  evidence  was  given  for  the 
defendant,  but  It  appears  from  the  affidavit 
of  defense  that  the  company  paid  the  Insur- 
ance money  to  one  Thomas  S.  Gordon,  execu- 
tor of  the  insured,  and  reliance  Is  apparently 
placed  on  a  clause  in  the  policies,  varying 
somewhat  In  expression  but  substantially  to 
the  effect  that  "the  production  by  the  com- 
pany of  this  policy,  and  of  a  receipt  for  the 
sam  assured,  signed  by  any  person  furnishing 
proof  satisfactory  to  the  company  that  he 
or  she  Is  the  executor  or  administrator,  hus- 
band or  wife,  or  relative  by  blood,  or  law- 
ful beneficiary  of  the  Insured,  shall  be  con- 
clusive evidence  that  such  sum  has  been  paid 
to  find  received  by  the  person  or  persons 
lawfully  entitled  to  the  same,  and  that  all 
claims  and  demands  upon  said  company  nn* 
der  tills  policy  have  be«i  folly  satisfied." 
Shnilar  clauses  are  not  uncommon  In  t3ie 
Idas  known  as  "Industrial  insurance,"  where 
tb»  amoonts  and  estates  are  small  and  the 
purpose  la  to  avoid  the  necessity  of  the  ex- 
pense of  formal  admlnlstratlan  by  law.  But 
tbey  are  not  intended,  and  could  not  be  al- 
lowed, to  override  rights  fixed  by  the  polMes. 
If.  for  example,  the  wife  had  aurvived  the 
Inuband  in  this  case,  no  such  clause  as  that 
quoted  conid  make  a  paymmt  to  his  execu- 
tor a  valid  defflDse  agaliut  her  vested  <daim 
as  primary  beneficiary.    If  the  xdalntilTs 
rabstitatton  as  benefldary  was  valid,  as 
prima  fade  It  appears  to  be,  the  payment 
to  mwmas  S.  Gordon,  as  executor  of  the  In- 
sored,  la  no  defense. 

But  It  is  Intimated  that  the  fact  as  well 
as  the  good  faith  of  the  nominal  sobstltntlon 
as  between  father  and  dautfiter  are  open  to 
question.  AS  the  ease  did  not  readi  the  stage 


fiivr  evidence  on  that  point  w»  ezpiess  no 
Opinion  upon  it 

Judgment  reversed,  and  j^ocedendo 
awarded. 


FLOYD  el  al.  v.  KULP  LUMBER  CO. 

(Sopraaa  Court  of  PenniylTania.  Oct  6, 1908.) 

L  TAXARoir  (i  810*)  — Tax  Titus— BnHn- 
uarr  -~  Pbesukftzohb  ahd  Bubdsh  ov 

Pboof. 

Where,  hi  ejectment,  defendant  exhibited  a 
title,  derived  from  a  treasurer^  sale  for  taxes 
aaaeeaed  on  the  land  as  nnieated,  regular  in 
form  and  long  subsequent  to  the  acquisition 
of  the  title  exhibited  by  plaintiffiK,  derived  from 
m  like  sale,  the  bnrden  Is  on  plain  tiffs  to  prove 
a  defect  alleged  in  d^ndanrs  tiUe,  that  the 
land  was  aaaesaed  In  the  same  year  as  seated 
land  as  well,  and  was  therefore  exempt  from 
sale. 

[Bd.  Note^For  other  caaei,  see  Taxation, 
Cent  Dig.  I  1606;  Dec.  Dig.  |  SIO.*] 

2.  Taxahok  a  810*)  —  Tax  Trnjca  —  BnoT- 

latNl^BviDKNCB. 

On  an  issue.  In  ejectment,  of  whether  the 
land  in  dispute  was  ass^aed  for  a  certain  year 
ai»  seated  as  well  as  nnseated  land,  so  as  to  be 
exempt  from  sale,  the  assessment  Ilats  for  the 
year  precedii^  and  the  two  years  following  the 
year  in  quesbon  were  irrelevant 

[Ed.  Note.— -For  other  cases,  see  Taxation, 
Cent.  Dig.  S  1607 ;  Dec  Dig.  1  810.*] 

3.  Appeal  and  Erbob  (8  1050*)— Habhlbss 
Ebsob— Aduission  of  Evidence. 

Error  lo  the  admission  of  evidence,  which* 
is  harmless,  is  not  ground  for  leveraal. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4153 ;  Dec.  Dig.  %  10M.«J 

4.  JuDouENi  (S  664*)— Conclusiveness— Ef- 

EECT  OF  ReVEBSAX. 

On  an  Issue,  in  ejectment  of  whether  the 
land  in  dispute  was  assessed  for  a  certain  year 
as  seated  aa  well  as  unseated  land,  so  as  to  be 
exranpt  from  sale,  a  verdict  and  judgment 
against  persons  under  whom  defendant  claimed 
in  a  prior  action  of  ejectment  were  improper* 
ly  admitted,  where  on  appeal  such  judgment  was 
reversed,  and  plalntiS  in  that  action  was  there- 
after nonsuited. 

[Ed.  Note.— For  other  cases,  see  Jodgment; 
Cent  Dig.  %  1175;  Dec.  Dig.  |  664.*]^ 

5.  Evidence  (|  208*)— Tcdxgxai.  Adhxbsior*— 

Pleadings. 

On  an  issue,  in  ejectment,  of  whether  the 
land  in  dispute  had  been  Bseessed  for  a  certain 
year  as  seated  as  well  as  nnseated  land,  so  as 
to  be  exempt  from  sale,  the  pleadings,  requests 
for  instructiooH,  and  assignments  of  error  in 
a  prior  action  of  ejectment  against  those  under 
whom  defendant  claimed,  Inconsistent  with  the 
position  taken  by  it  were  admiasible  as  admls- 

SiODS. 

[Ed.  Note.— For  other  cases,  see  Elvldence, 
Cent  Dig.  K  713-725;  Dec  iHg.  |  208.*] 

6k  Evidence  (S  246*)— JuniotAi.  Admissions— 

Admissions  bt  CotmsEL. 

The  admissions  of  an  attorney  of  record 
bind  his  client  In  all  matters  relating  to  the 
trial  and  progress  of  the  cause. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  }  945;   Dec.  Dig.  |  246.*] 

7.  Evidence  {{  265*)— AmassioHS— Conolu* 

SIVENE9S. 

Admifisions  in  the  form  of  the  pleadings, 
requests  for  instructions,  and  assignments  of 
error  in  a  prior  actim  of  ejectment  against  a 
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party'fl  predeceBson  in  title,  Incon^stent  with 
th«  portion  taken  by  it,  are  not  concltuuTe,  ao 
aa  to  anthorise  the  dinctloD  of  a  veidlct  for  tlie 
advene  party ;  but  their  effect  Is  for  the  jniy. 

[Ed.  Note.— For  other  cases,  see  Bvideiice, 
Cent  Dig.  $9  1035-1039;   Dec  Dig.  S  265.*] 

&  TbIAL  (I  142*)y-QTTE8nONB  FOB  JUBT. 

Where  a  writing  Is  not  a  dispositive  inetra- 
ment,  but  ii  itnt  in  evidence  merely  to  show  an 
extiiniic  fact,  it  is  tor  the  jory  to  say  what  in- 
ference la  to  be  drawn  therefrom. 

[Ed.  Notesi— For  other  cases,  lee  Trial,  Oent. 
Dv.  f  SS7:  Dec.  Dlff.  i  142.*] 

Appeal  from  Oonrt  of  ComiDon  Pleas,  Hunt- 
ingdon County. 

BJectment  J.  B.  Flt^d  and  others 
against  the  Enip  Lomber  Company.  Jndg^ 
ment  for  plalnUfls,  and  defendant  appeals. 
Rereraed. 

Argned  before  MITOHBLL,  a  X.  and 
FELL,  BROWN,  POTTER,  and  STEWART, 
JJ. 

W.  M.  Henderson,  A.  Zteed  Hayes,  and 
S.  F.  WolTerton,  for  appellant.  James  S. 
Woods  and  W.  H.  Woods,  for  appellees. 

STEWART.  3.  To  defeat  plaintiffs  In  their 
action,  defendant  relied  npon  a  title  which 
had  Its  origin  In  a  treasurer's  sale  of  the 
land  in  dispute  for  tinpald  taxes  assessed 
for  the  year  1838  on  the  land  as  nnseated. 
No  question  was  raised  as  to  compliance  with 
legal  requirements  in  connection  with  thla 
sale,  or  that  the  defendant  had  legally  suc- 
ceeded to  the  title  acquired  thereby.  The 
one  question  in  the  case  was  whether  this 
particular  tract  was  assessed  for  the  year 
1838  as  seated  land  as  well.  It  was  con- 
ceded ttiat.  If  assessed  as  seated  land  for 
that  year,  it  was  not  liable  to  sale  for  taxes 
asseased  as  nnseated  land,  and  that  a  pur- 
chaser under  sncta  a  sale  could  acquire  no 
title.  The  d^endant  haTlng  exhibited  a 
title  derived  from  a  treaanrer'a  sale  for  taxes 
assessed  on  the  land  as  unseated,  entirely 
n^TUlar  In  form,  and  long  subsequent  to  the 
acqnlsltion  of  the  title  exhibited  by  plain- 
tiffs, derived  from  a  like  sale,  the  prima  fades 
was  with  the  d^endant,  and  the  burden  was 
on  the  plaintiffs  to  prove  the  alleged  defect 
In  the  later  title;  that  is,  that  the  land 
was  assessed  in  the  year  1838  as  seated  land, 
and  therefore  exempt  from  sale.  To  this 
end  they  offered  the  assessment  lists  for  the 
years  1837,  1888,  1839,  and  1840.  All  were 
embraced  In  one  offer.  The  relevancy  of  the 
list  for  1838  is  obvious;  but  how  the  other 
lists  conld  reflect  any  light  npon  the  question 
at  Issue  Is  not  aiqparent  If  they  had  any 
relevancy,  it  certainly  was  not  disclosed  In 
the  offer,  and  we  see  nothing  In  the  case  that 
made  them  pertinent,  at  least  in  the  connec- 
tion in  which  they  were  offered.  Had  preju- 
dice resulted  from  their  admission.  It  would 
have  been  sufficient  ground  for  reversal  un- 
der the  first  assignment  of  error ;  but  bo  far 
as  we  can  see  the  error  was  harmless.  The 


lists  show  that  in  each  of  these  years  this 
particular  tract,  distinguished  as  the  land 
Included  in  the  George  Hill  warrant,  contain- 
ing 400  acres  In  Barree  township,  was  assessed 
as  unseated  land.  The  title  to  the  tract  was 
admittedly  in  Henry  Steely,  who  died  in  1838. 
The  lists  of  seated  land  during  these  same 
years  showed  several  tracts  assessed  In  the 
name  of  Heniy  Steely;  one  of  them  being 
for  400  acres  In  Barree  township,  but  without 
any  other  description  whatever.  The  mere 
fact  that  the  assessments  are  upon  tracts  of 
land  of  equal  acreage  would  not  of  itself 
warrant  an  Inference  that  the  tracts  were 
one  and  the  same. 

To  establish  their  identity  plaintiffs  were 
allowed,  under  objections  to  be  considered 
later  on,  to  Introduce  in  evidence  the  record 
as  it  appears  in  the  continuance  docket  of  a 
fonper  action  of  ejectment  brought  to  No. 
38,  January  term,  1845,  for  the  same  tract  of 
land,  between  Adam  W.  Benedict,  plaintiff, 
and  David  Mllliken  and  Samuel  Mllllken, 
defendants,  with  the  writ  and  other  papers 
filed  in  that  case,  "for  the  purpose"— «o  runs 
the  offer — "of  showing  that  the  land  In  con- 
troversy In  No.  88,  January  term,  1845,  is 
the  Identical  land  of  which  the  land  in  the 
present  suit  Is  an  undivided  one-half  part, 
and  for  the  further  purpose  of  showing  that 
on  the  trial  of  that  case  David  and  Samoel 
Mllllken,  tmder  whom  the  defendant  claims 
title,  proved  that  the  land  in  controversy  In 
this  suit,  which  was  assessed  on  the  un- 
seated list  In  Barree  township  In  1838,  Is 
the  Identical  land  assessed  in  Barree  town- 
ship on  the  seated  list  to  Henry  Steely  for 
the  year  1838,  and  that  the  taxes  oa  the  seat- 
ed list  for  1838  were  paid  before  the  sale  to 
David  Mllliken  In  1840."  That  the  evidence 
Included  In  this  offer  had  tendency  to  prove 
the  fact  contended  for  Is  quite  apparent;  and 
the  only  question  was  as  to  the  weight  and 
force  to  be  allowed  it  The  effort  on  the 
t>art  of  the  defendant  in  that  action  was  to 
defeat  the  plaintiff's  claim  of  title  under  the 
treasurer's  sale  to  Benedict  by  showing  that 
in  the  years  1839  and  1840  the  tract  now  in 
dispute  was  assessed  as  seated  land.  This 
was  one  of  the  questions  submitted  to  the 
jury,  and  the  verdict  was  for  the  plaintiff. 
On  appeal  to  this  court  (MUlIken  v.  Bmedict. 
8  Pa.  16^  the  judgment  was  reversed,  with  a 
venire,  npon  considerations  which  do  not 
here  concern  us,  and  which  ther^ore  need 
no  further  reference.  The  last  entry  in  the 
continuance  docket  under  this  particular  num- 
ber Is:  "Now,  16  Nov.,  1831,  plaintiff  be- 
comes noiunlt  Judgment"  It  thus  appears 
that  there  was  no  Judicial  determination  of 
any  matter  In  that  case  which  could  In  any 
wise  prejudice  the  defendant  In  this.  Tbe 
effect  of  the  reversal  of  the  judgmait  was 
to  place  the  parties  to  the  action  In  the  same 
condition  as  they  were  before  the  Judgment 
was  rendered.   Their  respective  rights  after 
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reversal  were  just  what  tta^  would  bare 
been,  had  tbe  case  nerer  been  tried.  How 
or  why  the  plaintiff  "became  nonsnif  does 
not  appear,  nor  la  it  of  any  conseQneace  to 
iDQaltfc  It  ia  enooi^  to  know  that  it  could 
not  have  been  becanae  of  anything  tbe  de< 
ftndanta  bad  don&  That  Jndgnient  followed 
sonsalt  la  immaterial ;  for  nelthw  Judgment 
nor  verdict  helps  In  any  way  to  Identify  the 
land  in  controreray  aa  the  land  that  was  as- 
Kssed  aa  seated.  No  facts  were  established 
by  either  side  through  any  Jndldal  Inquiry 
tooeUag  tbe  nmlts  of  tilts  amtroTmy.  It 
fbllowa  that  the  rerdlct  and  Judgment,  being 
irtwUy  irrelevant,  were  Improperly  admitted. 

Not  ao^  liowever,  with  rovect  to  ttie  papwa 
In  the  cas&— tlie  jdeadlngs,  tbe  requests  Yor 
hutnictlona,  and  llie  assignments  of  erxw. 
These  were  offered  aa  extrajudicial  admls- 
sbms  on  the  port  of  the  Miillkens  that  the 
land  they  were  claiming  was  In  ftct  seated 
land  In  183S.  It  may  be  that  the  requests 
for  Instructions  and  assignments  of  error 
dunr  more  or  less  of  an  Inconsistency  be- 
tween the  posltl<m8  taken  by  the  defendants 
in  that  case  and  those  taken  by  the  defend- 
ant In  this.  If  there  is  anything  in  them 
which  can  properly  be  construed  as  an  ad- 
mission by  the  MlUlkens,  either  express  or 
Implied,  of  tbe  fact  here  asserted  by  the 
I^alntlffii — ^that  tbe  land  was  seated  In  1888 — 
they  were  certainly  admissible  In  erldence. 
Touching  this  matter,  It  Is  quite  enough  for 
us  to  say  that  In  our  oplntcm  this  test  was 
met  True,  It  may  be,  and  doubtless  is,  that 
these  requests  and  assignments  were  drawn 
by  cotmsel ;  bat  In  such  case  the  law  makes 
no  distinction,  '^e  concesslonB  of  attomeye 
of  record  bind  their  dloits  In  all  matters  re- 
lating to  the  trial  and  progress  of  the  cause." 
Tmby  V.  Seybert  12  Pa.  101.  "That  the 
pleadings  In  prior  causes  must  be  treated  as 
the  parties'  admlaslons,  usable  as  evidence  In 
later  cases,  must  be  con^ieded.**  Wlgmore  on 
Evidence,  |  1066. 

Nor  does  the  fact  that  the  action  in  which 
these  papers  were  need  was  brought  by  other 
parties  than  the  plaintiffs  here,  without  prlr- 
ity  between  them,  make  them  Inadmlsatble. 
Between  the  defendants  In  that  suit  and  the 
defendant  In  this  there  Is  unquestionable 
privity  of  title,  and  this  Is  quite  sufficient. 
"In  the  case  before  us,"  says  Kennedy,  J.,  In 
Gibblebonse  t.  Stong,  8  Rawle,  437,  "the  tes- 
timony offered  and  rejected  was  not  of  that 
character  which.  In  a  technical  sense,  comes 
under  the  denomination  of  hearsay.  It  comes 
under  what  Is  considered  the  declarations  or 
admissions  of  the  party  to  the  suit  or  bis 
privies ;  that  Is,  those  under  whom  he  claims, 
in  respect  to  which  the  general  rule  of  law  Is 
Just  as  well  settled  that  they  shall  be  receiv- 
ed In  evidence  as  that  hearsay  shall  not  All 
a  man's  own  dedaratlDns  and  acts,  and  also 
tbe  declarations  and  acts  of  others  to  which 
he  is  a  privy,  are  evidence  so  far  as  they 
offer  aqy  presumption  against  him,  whether 


such  declarations  amount  to  an  admission 
of  any  fact,  or  soch  acts  and  declarations  of 
others  to  which  be  is  privy  afford  any  pre- 
sumption or  Inference  against  him.  •  •  • 
And  tills  rule,  admitting  the  confessions  and 
dedaratlona  of  the  party,  extends  not  only  to 
the  admission  of  thm  a^lnst  himself,  but 
against  all  who  claim  or  derive  their  title 
from  him;  in  other  words,  between  whom 
and  himself  there  is  a  privity.  *  •  *  priv- 
ities in  estate,  such  as  vendor  and  vendee^ 
assignor  and  aaslgnee,  stand  upon  tbe  same 
footing  In  this  respect  to  each  other  that 
privities  in  blood  do.  I  know  of  no  distinc- 
tion.'* Cowan  ft  HUl,  In  Notes  to  Phillips 
on  Evidence^  No.  481,  p.  644,  state  1^  rule 
as  follows:  "The  ownw*s  estate  or  Interest 
in  tile  same  pn^porty  afterward  coming  to 
another  by  descent,  devise  or  right  of  repre- 
sentation, sale,  or  asslgmnent;  in  a  word,  by 
any  kind  of  transfer,  whether  it  be  1^  act  of 
the  law  or  an  act  of  the  parties,  whether  the 
subject  of  tiie  transfer  be  real  or  pwsonal 
estate  corpOTeal  or  Incorporeal,  dioses  In 
possession,  or  dioses  In  action,  tbe  successor 
Is  considered  a  claimant  under  the  former 
owner ;  but  whatever  he  may  have  said  af- 
fectlng  his  own  rli^ts,  hetore  parting  with 
his  intnrest^  is  evidence  equally  admlaslble 
against  Ills  successor,  idaiming  from,  him. 
^ttaer  immediate  or  remotdy.  And  in  tills 
Instance  It  makes  no  difference  whether  the 
declarant  be  alive  or  dead ;  tot  tiiough  he  be 
a  oMnpetent  witness,  uid  preset  In  court,  his 
admissions  are  recelvabl&  Tbls  doctrine 
proceeds  vgou  tbe  Idea  that  the  presoit 
claimant  standa  In  the  place  at  the  person 
from  wlMun  his  Utie  is  derived  and  has  taken 
It  cum  on^;  and  as  tbe  predecessor  may 
have  taken  a  qualified  right,  or  sold,  charged, 
restricted,  or  modified  an  atnolute  right,  and 
as  he  might  furnish  all  the  necessary  evi- 
dence to  show  Its  state  In  his  own  hands,  the 
law  will  not  allow  third  persons  to  be  de- 
prived of  that  evidence  by  any  act  of  trana- 
ferrlng  the  right  to  another." 

This,  then,  was  the  state  of  the  evidence: 
There  was  nothing  outside  the  requests  for 
Instructions  and  assignments  of  error  in  the 
case  of  Benedict  v.  Mllllken  which  In  the  re- 
motest way  tended  to  identify  the  land  in  dis- 
pute with  the  land  that  was  carried  on  the 
assessment  list  of  1838  as  seated.  We  have 
not  overlooked  the  charge  of  the  court  in  that 
case,  or  what  was  offered  as  the  Judge's  notes 
of  the  evidence.  The  former  was  not  admis- 
sible to  prove  what  had  been  testified  to  on 
the  trial ;  and  the  latter  were  not  proven. 
The  objection  to  each  should  have  been  sus- 
tained. The  plaintiff's  case  In  rebuttal  rest- 
ed wholly  upon  the  alleged  admissions  In  the 
requests  for  Instructions  and  the  assignments 
of  error.  Whatever  these  admissions  were, 
however  definite  and  unqualified  they  may 
se^,  th^  were  open  to  explanation  or  cor- 
rection ;  in  other  worda,  they  were  contro- 
vertible. It  waa  not  a  question  of  conatruc- 
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tlon  of  tbe  legal  effect  of  tbe  wrltlnga,  but 
a  queatUnt  of  probative  effect  of  the  allied 
admlBslons  contained  In  them.  Did  these 
admlaalons  Identify  the  land  then  In  dispnte 
with  the  land  on  the  seated  list  in  1888? 
Tltla  was  a  question  which  the  jury  alone 
«ould  determine ;  and  It  was  equally  for  the 
Jury  to  say  what  wdght  the  admlaaluia  were 
entmed  to  in  this  action.  **Wliere  a  writing 
la  not  a  dlQMwItlTe  Inatrument,  but  is  put  In 
evidence  merely  to  show  an  extrinsic  fact, 
it  will  be  for  the  jury  to  say  what  Inference 
is  to  be  drawn  therefrom.  When  documents 
are  offered  in  evidence  as  tbe  foundation  of 
an  Inferoice  of  £ac^  whether  such  Inference 
can  be  drawn  trom  them  ia  a  qneBtlon  for 
tbe  Jury."  11  Ency.  of  Plead,  and  Frac. 
p.  SO. 

In  giving  binding  instmctliuis  In  favor  ot 
the  plaintiff,  tite  learned  trial  Judge  used 
this  language  to  Indicate  the  gronnd  upon 
which  he  baaed  hfa  conclusions:  '^e  record 
of  the  case  of  A.  W.  Benedict  v.  David  and 
Samnd  MllUken,  brought  to  No.  88,  Jan- 
uary term,  1845,  for  the  George  Hill  tract, 
showing  that  in  that  case  David  and  Sam- 
uel Mllllken.  the  then  owners  of  the  alleg- 
ed tax  title,  proved  Oat  the  taxes  for  1838 
on  the  George  Hill  tract,  assessed  to  Hen- 
ry Steely  on  the  seated  land  of  Barree  town- 
ship for  that  year,  were  paid  before  the 
sale  to  David  MUllken  In  1840.  David  Htl- 
Dfeen  and  Samuel  Mllllken  and  their  suc- 
cessors In  title  are  therefore  estopped  from 
alleging  the  contrary.  This  we  say  to  you  Is 
the  law  and  controls  this  case,  and  It  was 
thoroughly  establieiied  by  tbe  testimony  that 
has  been  addaced."  As  we  have  already  said, 
the  record  In  the  case  referred  to  shows  noth- 
ing aa  proved.  The  verdict  having  fallen 
with  the  reversal  of  the  cafte.  It  was  Incon- 
clusive with  respect  to  everything  on  which 
It  rested.  If  In  the  course  of  the  trial  the 
MlUikens  asserted,  either  In  requests  for 
instructions  or  in  their  assignments  of  er- 
ror, that  the  land  was  seated  in  1838,  or  any 
fact  which  would  warrant  such  Inference,  It 
was  entirely  competent  to  prove  the  fact  as 
an  admission  binding  on  the  present  defend- 
ant. If  they  introduced  the  evidence  of  wit- 
nesses to  thti  same  end,  it  was  entirely  com- 
petent to  show  this  fact  also,  for  like  rea- 
son. But  whether  they  did  one  or  the  other, 
or  both,  were  questions  of  fact  for  the  jury 
In  tbe  present  case  to  pass  upon.  The  court 
-could  assume  nothing  with  respect  to  them. 
And  even  though  the  admissions  were  estab- 
lished, still  their  effect  would  be  for  the  Jury. 
There  being  here  no  ratoppel  by  record,  to 
say  that  the  alleged  admissions  might  have 
such  effect  would  be  to  misapprehend  entirely 
the  nature  and  purpose  of  estoppel.  Admis- 
sions work  estoppel  when  they  have  been 
made  to  Influence  tbe  action  of  others  and 
have  been  acted  upon.  But  how  does  it  ap- 
pear that  Benedict,  In  purctutsii^  the  tax 


title  to  the  land  In  U42,  was  Influenced  in 
any  way  admlaalons  made  by  the  UUli- 
k«i8?  Vtna  If  such  fact  were  tfiown,  there 
is  no  privity  between  the  present  ptalntlflh 
and  Beiwdlct  that  would  enable  tiiem  to  have 
any  advantage  from  what  Benedict  himself 
mifl^t  assert  In  this  r«gard. 

Any  fuller  dlscusMon  of  the  sevoal  as- 
signments of  error  Is  unnecessary.  In  what 
we  have  said,  we  have  Indicated  certain  we- 
dflc  errors  to  which  the  assignments  have 
directed  our  attoition;  and  these  aasignp 
ments  are  sustained.  With  the  evictoice  con- 
fined within  proper  limits,  the  case  was  for 
tbe  Jury. 

l^e  Judgmmt  is  reversed,  and  venire  tedaa 
ds  novo  awarded. 

MOHN  V.  PENNSYIiVANIA  STEIBL  CO. 

(Sopreme  Court  of  Peuisylvanla.   June  23, 
1908.) 

Mabtbb  AND  SEBVAirr  K  281*)— iNjuans  to 
Sebvart. 

Id  an  action  for  the  death  of  an  employ^ 
of  a  steel  company,  where  the  evidence  showed 
that  deceased  woned  at  a  gas-maUng  plant 
which  produced  two  kinds  of  gas,  and  that, 
when  one  kind  was  to  be  produced,  one  of  the 
valrea  attached  to  the  machine  was  to  be  open- 
ed and  tbe  other  closed,  and  that  deceased  open- 
ed both  simultaneously,  and  was  fatally  burn- 
ed, a  verdict  for  defendant  was  properly  di- 
rected. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^rrant.  Cent  Dig.  SI  087-806;  Dec  Dig.  | 

Appeal  from  Court  of  Common  Fleas;  Dan- 

phlu  County. 

Action  by  Margie  Mohn  against  the  Penn- 
sylranla  Steel  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Argued  before  F&LL.  BROWN,  MESTBB- 
ZAT.  POTTER,  ELKIX,  and  STEWART,  JJT. 

Wm.  M.  Hai^t  and  Swarts  Bros.,  for 
appellant.  W.  F.  Darby,  John  R.  Geyer,  and 
John  E.  Fox,  for  i^v^lee. 

POTTER,  J.  This  was  an  action  brought 
by  the  widow  of  John  Mohn  to  recover  dam- 
ages for  the  death  of  her  husband,  caused, 
as  was  alleged,  by  the  negligence  of  the  de- 
fendant company.  The  negligence  charged 
was  failure  to  keep  In  good  order  a  valve 
connected  with  Its  gas-generating  plant.  It 
a]n>«ai's  from  the  evidence  that  John  Mohn, 
who  was  an  experienced  workman,  was  em- 
ployed as  a  fireman  at  the  gas-making  plant 
of  the  defendant  company,  and  was  fatally 
burned  on  May  16,  1904,  dying  the  following 
day.  The  gas  made  at  the  plant  was  of  two 
kinds — "producer  gas,"  an  Inferior  quality, 
and  "water  gas,"  which  was  of  a  higher  grade. 
Distinct  pipes  and  receptacles  were  provided 
for  the  carriage  and  reception  of  tbe  gas 
in  tbe  process  of  making.  The  machinery 
Included  the  use  of  two  four-way  hydraulic 
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cocfcB,  two  to  each  generator,  which  operated 
palves  known,  re^ectlvely,  as  the  ."producer 
gas  valTe"  and  the  "water  gas  valve."  The 
hydranllc  cocks  were  operated  by  means  of 
liaod  levers.  When  either  gas  was  being  pro- 
duced, the  appropriate  valve  was  to  be  open- 
ed and  the  other  one  was  to  be  closed.  In 
changing  from  one  kind  of  gas  to  the  other, 
it  appeared  that  the  safe  and  proper  prac- 
tice was  to  throw  the  lever  controlling  the 
valve  which  had  been  closed,  and  as  soon 
u,  and  not  until,  It  was  opened,  to  throw 
the  other  lever;  thus  closing  the  second 
valve.  In  other  words,  the  valves  siKnild  not 
bave  been  operated  slmnltaneonsly.  At  the 
time  of  the  accident  Mohn  attempted  to 
cliange  from  *Vater  gas"  to  "producer  gas" ; 
but  Instead  of  first  throwing  the  lever  con- 
nected with  the  producer  valve,  thus  opening 
it,  and  then  pulling  the  one  connected  with 
tbe  water  gas  valve,  thus  closing  that  one, 
be  threw  both  of  them  simultaneously.  The 
result  was  the  closing  of  the  water  gas  valve, 
and  as  the  producer  valve,  which  had  been 
dosed,  stock  and  refused  to  open,  there 
was  no  outlet  for  the  gas  in  the  proper  chan- 
nel Seeing  this,  and  donbtless  fearing  an 
explosion,  Mohn  endeavored  to  open  the  top 
of  the  graerator,  and  while  so  engaged  the 
gis  rinhed  out  and  CatalJy  bnmed  him. 

Comidalnt  Is  made  tihat  the  four-way  co<^ 
wonld  not  wOTk,  and  as  a  result  the  accident 
tfdlowed;  but,  It  we  have  correctly  nnder- 
stood  the  testlmoi^,  no  harm  woald  have 
resulted  from  the  atldclng  ct  this  nlve,  had 
tbe  operator  followed  the  safe  method  of 
moving  one  valve  at  a  time.  There  waa  evi- 
dence that  Hohn  bad  been  warned  against 
tiuroiring  botli  levers  at  the  same  time,  and 
It  would  also  seem  that  his  knowledge  and 
eipeztence  as  a  gas  maker  vronld  have  sug- 
^sted  tbe  danger  of  tbat  method  of  opera- 
tion. However,  tbe  tesUmony  does  not  sus- 
tain Gbe  contention  of  plafntlfTs  counsel,  an- 
der  any  aspect  of  the  case;  for  the  sticking 
of  the  valve  of  whldi  cnnplalnt  is  made 
seems  to  luive  occurred  some  10  days  prior 
to  the  accident,  and  whether  anything  was 
thm  done  to  make  the  valve  work  smoothly 
does  not  appear.  But,  at  any  rate,  It  did 
continue  to  work,  and  was  moved  approxi- 
mately every  three  minutes  after  that,  night 
and  day,  until  the  accident  occurred.  No 
break  was  shown  In  the  valve,  and  no  cause 
tor  its  sticking,  or  working  hard,  was 
shown.  Whether  it  was  for  lack  of  oil  or 
from  heating  and  expanding,  or  from  some 
other  t^porary  caose,  did  not  appear.  For 
all  that  was  shown  by  the  testimony,  the 
sticking  was  apparently  of  the  most  tem- 
porary character,  when  It  gave  some  trouble 
10  days  before,  with  no  reason  for  further 
complaint  during  tbe  intervening  time.  We 
see  nothing  in  the  evidence  to  sustain  the 
charge  that  the  valve  was  defective.  On  tbe 


contrary,  It  appeared  tliat  tbe  valve  when 
examined  was  found  to  be  In  good  condition. 
In  no  need  of  repair,  and  that  It  continued 
In  constant  use  In  precisely  the  same  way 
for  years  after  the  accident  It  Is  plain,  as 
the  trial  Judge  says,  tbat  the  accident  oc- 
curred because  of  the  manner  in  which  the 
aiqparatns  was  operated  by  the  deceased,  rath- 
er than  from  any  dtfect  In  the  device  It- 
self. 

We  think  the  court  below  very  properly 
directed  the  verdict  to  be  rendered  In  favor 
of  the  defendant,  and  tbe  Judgment  is  affirm- 
ed. 


COMMONWBAI/TH  v.  CARAFFA. 

(8ai>r«in«  Court  of  Pennsylvania.    Oct.  12, 
1908.) 

OmmniAL  Law  (1 11T2*)— Appbal— Habuless 
BinoB— iKBTBvcnons. 

Failure  of  the  Judge  in  his  charge  to  refer 
to  evidence  of  good  character  Is  no  gronnd  for 
revMsing  a  conviction  of  murder  In  the  first  de- 
gree. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  1172.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Cambria  County. 

John  Carafla  was  convicted  of  murder  In 
tbe  first  degree,  and  appeals.  AfSrmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTEBZAT,  POTTER, 
BILKIN,  and  STEWART,  JJ. 

8.  L.  Reed  and  H.  H.  Myers,  for  appellant 
J.  W.  Leech  and  D.  P.  Welmer,  for  the  Com- 
monwealth. 

PER  CURIAM.  The  fact  of  the  killing  of 
the  deceased  by  the  prisoner  was  not  denied, 
and  the  only  assignment  of  error  is  to  the 
omission  of  the  Judge,  In  bis  charge  to  the 
Jury,  to  refer  to  the  evidence  of  good  char- 
acter. He  was  not  bound  to  do  so.  How 
detailed  a  Judge's  reference  to  the  evidence 
shall  be  is  lai^ly  in  his  discretion,  even 
in  criminal  cases.  Though  he  may  not  omit 
all  mention  of  the  crucial  or  controlliDg 
facts,  yet  he  Is  under  no  obligation  to  dis- 
cuss every  item  of  the  evidence  even  upon 
such  facts.  To  do  so  would  many  times  tend 
to  confuse  rather  than  to  assist  the  Jury. 
While  it  was  said,  in  a  concurring  opinion  in 
Meyers  r.  Conuuonwealth,  83  Pa.  131  (though 
it  was  not  the  basis  of  the  decision),  tbat 
it  is  the  duty  of  a  Judge  trying  a  man  for  his 
life  to  charge  fully  upon  the  law  as  applica- 
ble to  the  facts,  and  this  without  regard  to 
the  points  presented  by  counsel,  yet  this,  it 
must  be  observed,  waa  said  of  the  charge 
upon  the  law,  not  upon  the  greater  or  less 
detailed  reference  to  the  facta  And  even  in 
regard  to  the  charge  upon  the  law,  it  must 
be  read  in  connection  with  the  general  rule, 
as  shovm  In  the  later  case  of  McMeen  v. 
Com.,  114  Pa.  300,  9  Atl.  878,  that  the  omis- 
sion to  charge  upon  a  point  to  which  the 
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attention  of  the  conrt  Is  not  called  and  re- 
quest made  Is  not  error.  "The  law  of  Penn- 
sylvania as  to  tbe  weight  of  good  character 
is  more  favorable  to  the  accused  than  the 
common  law,  or  tbe  law  of  most  other  states, 
but  It  has  not  gone  so  far  as  to  give  It  any 
special  prominence  or  superiority  to  the  oth- 
er facts  in  evidence  in  the  case."  Common- 
wealth V.  Belngo,  217  Fa.  60,  66  AU.  153.  In 
the  present  case  the  good  character  of  the 
prisoner  was  a  very  subordinate  fact,  and 
the  learned  Judge  below  In  refusing  a  new 
trial  was  justified  In  saying,  "The  evidence 
was  so  meager  that  the  mention  of  It  would 
have  but  emphasized  its  meagemess." 

Judgment  affirmed,  and  record  remitted  for 
purpose  of  executl<m. 


CJOMMONWEALTH  t.  LEWIS. 

(Supreme  Conrt  of  Pennsylvania.    Oct.  12, 

1908.) 

1.  CannNAL  Law  (f  773*)— IifaANnr  as  a 
Defense— iNSTBUcn  ON  s. 

An  ittstmction,  in  a  trial  for  murder,  that 
if  tbe  priBoner,  though  be  labored  under  partial 
usanit;  or  deluBlon,  understood  the  nature  of 
his  act,  and  knew  it  w&b  wrcmg,  and  had  mental 
power  sufficient  to  apply  that  knowledge  to  his 
own  c&Be,  and  knew  that  if  he  did  the  act,  he 
woald  do  wrong  and  receive  poniBhrnent,  and  that, 
if  the  act  was  contrary  to  the  dictates  of  justice 
and  right  and  injarious  to  <^herB,  he  would  be 
respourable,  and  tbat  the  law  is  that,  whether 
insanity  be  general  or  partial,  the  degree  must 
be  M>  great  aa  to  have  taken  from  accused  the 
freedom  of  moral  action,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1823 ;  Dec.  Dig.  I  773.*1 

2.  Cbimikai.  Law  (f  834*)— iNsmucnoAs. 

A  judge  is  not  bound  to  adopt  the  language 
of  points,  but  may  choose  his  own  form  of  ex- 
pression, and  if  it  expresses  the  law  fully  and 
accurately,  nothing  further  Is  necessary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2014;  Dec  Dig.  }  834.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 

Chester  County. ' 

Irwin  A.  Lewis  was  convicted  of  murder 
in  the  first  degree,  and  appeals.  Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POOTBR, 
ELKIN,  and  STEWABT.  JJ.  ■ 

Wm.  8.  Wlndle  and  Thomas  W.  Pierce,  for 
appellant.  Bobert  3.  Gawthrop,  for  the  Com- 
monwealth. 

FEB  CURIAM.  The  defense  being  Insani- 
ty, the  learned  Judge  below  charged  the 
jury  that:  "If  the  prisoner,  although  he 
labors  under  partial  Insanity,  hallucination, 
or  delusion,  did  understand  the  nature  and 
character  of  his  act,  had  a  knowledge  that  it 
was  wrong  and  criminal,  and  mental  power 
sufficient  to  apply  that  knowledge  to  his 
own  case,  and  he  knew  If  he  did  the  act  he 
would  do  wrong  and  would  receive  punish- 
ment, and  if,  further,  he  had  sufficient  pow- 
er of  memory  to  recall  the  relation  In  which 


he  stood  to  others,  and  others  stood  to  hlnw 
and  tbat  the  act  In  question  was  contrary 
to  the  pla^  dictates  of  justice  and  right.  In- 
jurious to  others,  and  in  violation  of  the  dic- 
tates of  duty,  he  would  be  responsible;  or, 
putting  It  in  briefer  shape,  the  law  is  tiiat 
whether  the  Insanity  be  general  or  partial 
tbe  degree  of  It  must  be  so  great  as  to  have 
controlled  the  will  of  Its  subject,  and  to  have 
taken  from  him  the  freedom  of  moral  action. 
These  are  the  guides  as  to  tbe  insanity  that 
will  excuse  the  commission  of  the  crime,  If 
you  find  that  such  a  crime  has  been  com- 
mitted." This  is  the  language  of  Ludlow,  P. 
J.,  In  Sayres  v.  Commonwealth,  affirmed  In 
88  Pa.  281,  299,  and  repeatedly  cited  by  this 
court  aa  a  correct  and  adequate  definition  of 
the  law  of  Insanity  in  trials  for  murder. 
Com.  V.  Wlreback,  190  Pa.  138,  42  Atl.  542, 
70  AnL  St  B^.  625;  Com.  v.  Bamer,  199 
Pa.  386,  ^  Atl.  60.  Counsel  for  the  prisoner 
presented  five  points  for  cha^  on  the  sub- 
ject of  Insanity,  dealing  with  more  detailed 
reference  to  the  prisoner's  actions  and  the 
rule  of  reoKmsibillty  In  r^rd  to  them.  AU 
of  them  were  dedined  by  the  judge,  on  the 
ground  that  they  were  sufficiently  covered  hj 
the  general  charge  above  quoted.  Notwith- 
standing the  earnest  aivnmrait  of  counsel, 
and  our  careful  examlnatl<m  of  these  points, 
we  have  not  found,  in  any  or  all  of  them, 
any  substantial  element  or  principle  of  law 
not  exactly  covered  and  answered  In  the 
passage  quoted.  Th^  'are  only  varlatloas 
and  ezpaiwlonB  of  phraseology. 

It  has  tern  repeatedly  held  that  the  }adge 
Is  not  bound  to  adopt  the  language  of  points, 
but  may  choose  his  own  form  of  expression ; 
and.  if  It  expresses  the  law  fully,  and  with 
substantial  accnracy,  nothing  further  is  nec- 
essary. 

The  Judged  charge  Is  not  made  to  a  tech- 
nical and  critical  audience,  scanning  dosdy 
every  phrase  capable  of  a  constmctlott  which 
would  be  error,  but  Is  addressed  to  a  jury 
of  plain  men  of  various  ages,  education,  in- 
telUgence,  and  experience,  and  la  intended 
to  inform  them  as  to  the  law,  and  to  guide 
them  in  its  application  to  tbe  facts  as  they 
may  find  them  from  the  evtdencew  Having 
given  them  one  plain,  full,  and  adequate 
statement  of  the  law.  It  need  not  do  more. 

Judgment  affirmed,  and  record  remitted  for 
purpose  of  execution. 


In  re  HENDERSON. 

(Snpreme  Court  of  Pcnnsylrania.    Oct.  12, 
1908.) 

Elections  (S  126*)  —  Pbucabies  —  Baudot — 

NOinNATIOHS. 

Under  Primary  Ejection  Law,  Feb.  17, 
1906  (P.  L.  37,  §  4),  prescribing  the  form  of  a 
ballot  and  providing  for  the  making  of  a  cross 
in  the  sqnare  to  tbe  right  of  each  candidate  for 
whom  the  voter  wishes  to  vote,  where  no  name 
of  a  candidate  of  one  party  is  printed  on  the 
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printBiT  ballot,  and  a  number  of  electors  write 
in  the  blank  space  on  the  ballot  the  name  of  the 
candidate  of  the  other  party,  and  no  other  per- 
Mu  Is  voted  for,  mch  candidate  is  entitled  to 
hare  his  name  printed,  on  the  ballot  as  the  can- 
didate of  such  party. 

[Ed.  Note.— For  other  cases,  see  Blections, 
Cent  Die.  1  118;  Dee.  Dig.  |  126.*] 

Ameal  tnm  Court  ot  Oonuaon  FleaB,  Arm- 
ttroDff  County. 

From  an  order  dlamlBSing  objections  to 
nnolziation  of  Harry  B.  Henderaon,  Harry 
C-  Golden  appeals.  Affirmed. 

The  foUowlns  la  the  opinion  of  Patton,  P. 
J.,  of  the  court  below: 

"The  act  of  Assembly,  approved  February 
17, 1906  (P.  L.  36),  providing  a  uniform  meth- 
od of  electing  party  officers,  made  a  radical 
diange  In  the  manner  of  conducting  primary 
elections.  Section  4  of  aald  act  presoribea 
the  form  of  said  ballot,  and  directs,  Inter 
alia,  "make  a  cross  (X)  in  the  square  to  the 
rl^t  of  each  candidate  for  whom  you  wish 
to  vote:  If  you  desire  to  vote  for  a  person 
whose  name  Is  not  on  the  ballot,  write  or 
paste  his  name  on  the  blank  space  provided 
for  that  purpose.*  At  the  spring  primary 
held  In  Armstrong  county  on  April  11.  1908, 
one  person  was  to  be  chosen  by  the  electors 
of  said  county  for  the  office  of  register  and 
records.  If  the  provisions  of  this  act  were 
carried  out  (and  In  the  absence  of  all^a- 
tlons  to  the  contrary  we  must  presume  that 
they  were),  the  chairman  of  the  county  com- 
mittee mnld  give  notice  to  the  county  com- 
missioners of  the  names  of  the  party  officers 
to  be  flUed,  and  the  conunissioners  in  turn 
would  advertise  this  fact  In  at  l^st  two 
newspapers  of  general  idrcolatlon.  If  any 
person  desired  to  become  a  candidate  for  the 
nomination  for  register  and  recorder  In  any 
party,  it  became  bis  duty,  if  be  desired  to 
have  bis  name  printed  upon  the  official  ballot, 
to  prepare  and  circulate  a  petition  for  that 
purpose,  have  It  signed  by  50  qualified  elect- 
ors, and  file  It  with  the  county  commissioners 
at  least  three  weeks  prior  to  the  primary. 
Harry  B.  Henderson,  as  the  Republican  can- 
didate for  the  office  of  register  and  recorder, 
strictly  complied  with  this  act  of  Assembly, 
and  was  duly  nominated  for  said  office  by 
that  party.  No  person  desired  to  become  a 
candidate  for  the  office  of  register  and  re- 
corder on  the  Democratic  tl<^et.  At  least  no 
person  expressed  any  snch  desire  by  circulat- 
ing and  filing  a  petition,  as  required  by  the 
act  of  Assembly.  It  then  became  the  duty 
of  the  county  commissioners  to  prepare  the 
official  ballot  for  the  primary  election,  and  in 
doing  so  the  law  requires  that  they  sfaonld 
provide  a  blank  space,  In  which  any  elector, 
who  desires  to  vote  for  a  person  whose  name 
was  not  on  the  ballot,  might  write  or  paste 
bis  name.  If  the  conunlsslonera  complied 
with  the  law  (and  we  are  bound  to  presume 
that  they  did)  In  preparing  the  Democratic 


ballot,  they  would  leave  a  blank  space  as 
above  provided.  In  this  space  the  law  ex- 
pressly authorized  any  Democratic  elector  to 
vote  for  any  person  whose  name  was  not  on 
the  ballot  As  Harry  B.  Henderson's  name 
was  not  on  the  ballot,  20  electors,  being  a 
plurality  of  the  votes  cast  for  the  office  of 
register  and  recorder,  following  the  letter  of 
the  law,  voted  for  him.  The  vote  so  cast  was 
counted  by  the  election  board,  returned  by 
them  to  the  county  commissioners,  and  com- 
puted by  them,  and  a  certificate  granted  to 
said  Harry  B.  Henderson  that  he  was  the 
legal  nominee  for  register  and  recorder  on 
the  Democratic  ticket  It  Is  apparent  that 
the  letter  of  the  law  was  strictly  complied 
with,  and  that  on  the  face  of  the  proceedings 
he  is  entitled  to  the  certificate  given  him. 

"The  petitioner  assigns  seven  reasons  why 
said  nomination  should  be  declared  illegal 
and  void.  The  first,  second,  fifth,  and  sev- 
enth reasons  are  In  effect  that  It  was  not 
Intended  or  allowed  by  the  'Uniform  Primary 
Act'  that  the  Democratic  party  should  be  al- 
lowed to  place  on  nomination  a  recognized 
Republican  as  its  candidate  for  the  said  of- 
fice. We  remark  that  there  is  no  such  provl* 
slon  in  the  act  of  Assembly.  If  the  Leglsla- 
ture  had  Intended  any  sudi  Ilmttatlcms  of 
the  right  of  franchise,  it  would  have  been 
very  easy  to  have  written  In  the  act  after 
the  word  'person,'  the  words,  'of  the  same 
political  affiliation.'  In  the  absence  of  any 
such  qualification  we  must  presume  that  the 
Legislature  meant  Just  what  It  said.  It  la 
argued  that  by  so  construing  the  law  it  will 
permit  one  political  party  to  interfere  with 
the  nominations  of  the  other.  Not  so.  No 
Republican  Interfered  in  any  manner  with 
the  Democratic  electors.  But  a  plurality  of 
the  latter,  not  having  an  avowed  candli^te 
of  their  own,  thinking  that  Mr.  Henderson  was 
the  man  best  qualified  to  fill  the  office,  ex- 
pressed their  desire  to  have  him  fill  it,  by  the ' 
way  pointed  out  by  the  law,  vis.,  by  writing 
his  name  In  the  blank  apace  provided  for 
that  purpose.  We  see  nothing  In  the  letter 
or  spirit  of  the  law  to  prevent  them  from 
Indicating  by  their  votes  whom  they  desired 
to  have  placed  on  their  ballot  as  their  candi- 
date. It  Is  argued  that  the  nomination  of 
Mr.  Henderaon  is  against  the  spirit  of  the  act 
But  no  authority  has  Iwen  cited,  nor  can  any 
be  found,  to  sustain  this  contention.  On  the 
contrary.  In  Magee's  Nomination,  18  Pa.  Oo. 
Gt  R.  225,  It  is  said  by  Judge  McPherson: 
'At  least  In  the  absence  of  a  rule  to  the  con- 
trary, a  nominating  convention  of  one  party 
is  certainly  at  liberty  to  choose  a  candidate 
of  a  different  political  faith.  This  power  has 
been  exercised  repeatedly  without  challenge, 
and  indeed  its  existence  Is  not  denied.'  We 
all  know  that  It  Is  of  frequent  occurrence  for 
one  party  to  indorse  the  candidate  of  another. 
In  our  own  county  last  year  Thos.  W.  Wil- 
liams, the  Republican  candidate  for  county 
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mxrreyoT,  was  placed  npon  the'  Democratic 
ticket,  JuBt  la  the  same  manner  as  Mr.  Hen- 
derson Is  now  placed,  and  bis  name  was 
printed  on  the  official  Democratic  ticket  in 
the  fall  without  challenge. 

"The  third  reason  Is  that  there  is  no  peti- 
tion filed  by  at  least  50  electors  to  have  Mr. 
Henderson's  name  placed  npon  the  ballot, 
and  the  sixth  reason  Is  that  there  la  no  cer- 
tificate of  nomination  filed.  The  respondent 
does  not  claim  to  have  his  name  on  the  bal- 
lot by  petition  or  certificate,  bat  under  that 
provision  of  the  act  which  allows  an  elector 
to  write  his  name  In  the  blank  space  provided 
for  that  purpose.  The  fourth  reason  is  that 
the  'Uniform  Primary  Act'  does  not  author- 
ize the  elector  to  vote  tat  any  person  whose 
name  Is  not  printed  on  the  ballot  This  rea- 
son is  contradictory  of  the  form  of  the  bal- 
lot above  quoted,  and  also  the  provision  In 
the  act  that  declares,  The  voter  may  desig- 
nate his  choice,  as  Indicated  by  the  Instruc- 
tions shown  on  the  form  of  ballot  above  set 
forth.*  We  are  also  of  the  <H)inlon  that  the 
complainant  as  an  elector  has  entirely  mis- 
taken his  remedy  In  objecting  to  'the  nomina- 
tion certificate  or  paper  under  Act  April  21, 
190S  (P.  Ll  224)  $  1.'  This  act  was  passed 
prlOT  to  the  'Uniform  Primary  Act,'  and  Its 
cumbersome  methods  are  not  applicable  to 
the  present  law.  The  objections  before  us 
are  not  so  much  to  the  nomination  papers  as 
to  the  counting  of  the  votes.  Section  11,  Act 
Feb.  17,  1906,  provides:  'Any  person  aggriev- 
ed by  any  decision  of  the  county  commission- 
ers relative  to  the  counting  of  votes,  may 
appeal  therefrom  to  the  court  of  common 
pleas  of  the  proper  county,  whose  duty  it 
shall  be  to  hear  such  appeal,  and  to  make 
such  ODder  as  right  and  Justice  shall  require.' 
Uriah  H.  Cook  is  the  party  aggrieved,  and 
could  have  taken  an  appeal  as  above  provid- 
ed. Or  Cook  might  have  proceeded  by  writ 
of  mandamus  against  the  county  commission- 
ers to  compel  them  to  have  his  name  printed 
on  the  ballot,  and  thus  raised  the  legal  ques- 
tions Inyolved.  However,  we  place  our  deci- 
sion upon  the  broad  ground  that,  no  Demo- 
cratic elector  having  sought  to  have  his 
jiame  placed  upon  the  official  ballot  as  hts 
party's  candidate  for  register  and  recorder, 
any  member  of  his  party  had  the  right  to 
write  the  name  of  any  elector,  be  he  Demo- 
crat, Prohibitionist,  Socialist,  or  Republican, 
In  the  blank  space  provided  for  that  purpose, 
and  that  It  was  the  duty  of  the  election  offi- 
cers to  count  eald  votes,  and  the  commlsslon- 
■en  to  compute  and  canvass  the  returns,  and 
that.  Hairy  B.  Henderson  having  received  the 
j;)lurality  of  votes  cast  by  the  Democratic  par- 
ty at  the  primary  election,  he  Is  the  legal 
candidate  of  that  party  for  the  office  of  regis- 
ter and  recorder,  and  It  Is  the  duty  of  the 
proi>er  officers  to  print  his  name  on  the  offl- 
.clal  ballot  as  such  candidate. 

"And  now,  August  22,  190S,  the  objections 


are  dismissed  at  the  cost  of  the  petitioner." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER. 
BLKIN,  and  STEWART,  JJ. 

R.  Lk  Ralston  and  O.  B.  Harrington,  for 
appellant   H.  N.  Snyder,  for  appellee^ 

PER  CURIAM.  The  Judgment  la  affirmed 
on  the  opinion  of  the  conrt  below. 


COMMONWEALTH  v.  GARRITO- 

(Supreme  Court  of  PennsylvaDia.     Oct  12, 
1908.) 

1.  CaiuiNAL  L^w  (i  1160*)— New  Tbial—Ap- 

The  whole  subject  of  new  trial,  inclnding 

misconduct  of  jurors,  la  within  the  discretion 
of  the  trial  court,  and  its  judgment  wUI  not  be 
disturbed  exe^t  for  manifest  error. 

(Bd.  Note.— For  otlier  cases,  see  Criminal 
Law.  Gent  Dig.  |  8081;  Dec.  Dig.  {  1160.*] 

2.  HOHICIDB  (S  832*)— Appbal— Rbvikw. 

Hie  review  In  toe  Supreme  Court,  under 
Act  Feb.  15,  1870  (P.  L.  13),  providing  for  the 
determination  of  whether  the  ingredients  neces- 
sary to  constitute  murder  In  toe  first  degree 
shall  have  been  proved  to  exist,  Ii  limited  to 
the  ingairy  whether  competent  evidence  had 
been  given  which,  if  believed,  will  sustain  the 
conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  M  689,  700;  Dec.  Dig.  I  332.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Berks  County. 

Salvatore  Garrlto  was  convicted  of  murder 
In  the  first  degree,  and  appeals.  Affirmed. 

One  of  ttte  Jurors  had.  before  the  case  was 
called  for  trial,  formed  and  expressed  an 
opinion  that  the  defendant  was  guilty  and 
should  be  bun&  and  stated  that  he  hoped  tw 
would  get  on  the  Jury,  and  that  if  be  would, 
he  would  hang  blm.  This  was  not  known  to 
the  prisoners  or  their  counsel  until  after  the 
verdict  was  rendered. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL.  BROWN,  MBSTREZAT,  POTTEB, 
ELKIN,  and  STEWART,  JJ. 

George  D.  Humttert  for  ai^IIant 

PER  CURIAM.    The  first  assignment  of  | 
error  Is  to  the  overruling  of  the  appellant's 
reason  for  new  trial  tliat  a  Juror  bad  before  i 
the  trial  expressed  the  opinion  that  defendant 
was  guilty  and  should  be  hanged.   It  appe-ars  I 
that  the  Juror  on  his  voir  dire,  when  first  I 
called,  admitted  that  he  had  formed  an  opin- 
ion, but  testified  that  be  could  disregard  such 
opinion  and  render  a  verdict  on  the  evidence. 
This  made  him  a  competent  Juror  under  all 
the  cases.    On  the  motion  for  a  new  trial,  how- 
ever, an  affidavit  was  presented,  averring  not 
only  the  expression  by  the  Juror  of  an  opin- 
ion of  the  prisoner's  guilt,  but  an  Intention 
to  hang  him  If  he  could  get  on  the  Jury.  The 
learned  judge  investigated  this  chai^,  and 
found  it  not  sustained.    It  is  sufficient  to 
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Htf  tbat  the  vbole  nbjeet  of  nev  trial  In- 
dodlng  aHeged  mlBcondnct  of  Jurors  la  large- 
ly witbla  the  Attretion  of  tibe  trial  Judge, 
abd  Ida  coxtdoslons  upon  disputed  facts  will 
not  be  disturbed  except  for  serious  and  mani- 
fest error. 

The  second  ass^wnent  is  tbat  tbe  erldenoe 
does  not  warrant  a  conviction  of  murder  of 
the  first  d^ree.  Tbls  assignment  seems  to 
be  founded  on  tbe  prorlaion  of  Act  Feb. 
15,  1670  <P.  1$.  Iff),  reaulring  the  Supreme 
Court  to  review  tbe  law  and  the  evidence, 
tnd  'in  determtaie  whether  tbe  Ingredients 
necMsarr  to  consUtute  murder  In  tbe  flrst 
degree  shall  bare  been  proved  to  exist"  But 
tiiU  review  Is  limited  to  tbe  inquiry  wbetber 
compe^t  evidence  bus  been  ^ven  wblcb,  If 
bdlered,  will  sustain  the  omvictton.  Wheth- 
er It  shall  be  b^ved  or  not  is  excluriveiy 
for  the  tarj.  Oom.  v.  Morrison,  193  Pa.  618. 
44  Atl.  Oia  Tbe  objeetion  on  which  the  as- 
riguuent  Is  based  In  the  present  case  Is  tbat 
tbe  witness  fumlsblng  the  testlmonj  which 
established  tbe  degree  of  tbe  crime  was  not 
worthy  ot  belief.  But  the  credibility  was  for 
Qie  Jury,  and  is  not  within  our  province. 

Jndiiaent  affirmed,  and  record  remitted 
for  purpose  of  execufiou. 


STEARNS  V.  BOSTON  &  M.  B.  R- 

(Bopreme  Court  of  New  Hampshire.  Merri- 
mack.  Oct  6.  lOOS.) 

L  NioLxamrcK  (J  68*)— Contbibutobt  Neq- 

LIOKfCB. 

The  condnct  of  the  parties  resulting  in  In- 
jury to  (Kie  of  them  is  to  be  Judged,  not  by  the 
fact  that  injnry  has  resalted  fran  the  coarse 

fuTsaed,  but  in  the  light  of  the  circumstancee 
□own  or  discoverable  by  ordinary  care  when 
tbe  coarse  followed  was  decided  opon. 

[Ed.  Note.— For  other  cases,  see  Negligeace, 
Cent  Diff.  I  92 ;  Dec  Dig.  |  68.*] 

2.  RATZ.BOADS  (S  350*)— AOOIDENTS  AT  CBOBS- 
ISoa— OONTBIBUTOBT  NBaLIOBNOE. 

Hat  a  pereoQ  killed  in  a  railroad  crossing 

collision  drove  npon  the  track  knowing  the  train 

was  approaching  does  not  conclnsively  establish 

bis  n^ligence. 
[Bd.  Note.— For  other  cases,  see  Railroads, 

Cent.  Dig.  I  1171 ;  Dec.  Dig.  §  330.*] 

8.  BaUAOADB  0  84S*)— ACCIDENTS  AT  CBOBB- 
ZH8S-<]01tXBIBUTOBT  NSOUOEHOB. 

Tfaouf  li,  in  an  action  for  tbe  death  of  a  per- 
ud  at  a  railroad  crossing,  there  was  no  direct 
evidence  that  decedent  was  acquainted  with  the 
rale  ot  the  railroad  company  Drohibiting  the 
nnming  of  freight  trains  over  2d  miles  an  hoar, 
or  tluit  he  had  seen  the  particular  frei^t  train 
pass  at  abont  that  hour,  yet  it  did  appear  that 
he  had  been  driving  to  tbe  depot  wiut  milk  for 
four  years,  and  that  occasionally  a  freight  train 
would  pass  abead  of  the  milk  train,  it  might  rea- 
sonably be  found,  in  the  absence  ot  evidence  that 
the  railroad  company^s  employes  were  accustom- 
ed to  ran  frel^t  trains,  or  the  particular  train, 
at  that  place  in  violation  of  its  rules,  that  de- 
ttient  knew  the  time  it  took  the  traitt,  as  it 
fhonld  be  and  was  customarily  run,  to  reach  the 
crossing,  even  If  he  was  not  led  to  believe  by 
tbe  absenoe  of  tbe  station  whittle  that  it  would 
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slow  down  for  a  stop,  and,  being  aware  of  the 
speed  of  his  team,  Judged  that  Q>ere  was  time 
to  cross. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  848.»] 

4.  Railboads  (8  336*)— AooinsKTS  at  Cboss- 

UfOS— OOnTBIBDTOBT  NiOLIOXHOE. 

That  (me  ot  the  hones  of  a  penon  killed 
at  a  railroad  crossing  was  somewhat  afraid  ot 
tbe  cars  is  to  be  considered  with  the  other  facts 
upon  the  question  whether  a  man  of  ordinary 
prudence  would  have  done  as  decedent  did. 

[Ed.  Note.— For  other  cases,  aee  Railroads. 
Dec.  Dig.  I  ass.*] 

5t  RaIUMADS  860*)— ACOIDBKTS  AT  OBOSS- 
IHOS  —  CONIBIBITTOBT  NEOLIOENCB  —  QUES- 
TION VOB  JUBT. 

Whether  a  person  of  ordinary  prudence, 
liaving  reached  the  eo&duston  that  nis  prudent 
oonrse  was  to  drive  over  tbe  track  aliead  of  a 
train,  would  tbm  have  givm  his  whole  attention 
to  carrying  out  the  course  be  bad  decided  upon 
and  not  have  again  looked  toward  the  train,  or 
would  tuiTe  diverted  his  attention  from  his  team 
and  again  looked,  Is  a  question  of  fact. 

lEd.  Note.— For  other  cases,  see  RallToads, 
Cent.  Dig.  H  1160-1170;  Dec.  Dig.  |  85a*] 

6.  Railboads  (5  350*)— Accidents  at  Cbobs* 
INOB — Contbibutobt  Neglioence. 

An  assamption  by  a  traveler  on  the  high- 
way that  railroad  employes  are  not  approaching 
the  crossing  with  a  reckless  disregard  of  Its  dan- 
gers Is  not  conclusive  evidence  of  negligence  in 
the  traveler. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  »  1187;  Dec  Dig.  S  850.*] 

7.  Baixaoads  (S  338*)— Accidents  at  Cbobs- 
mo— Injubt  Avoidabu  NorwrrHSTANDiNo 
Contbibutobt  Niquoxnok. 

Where  trainmen  after  they  discover,  or 
ought  to  discover,  the  danger  of  a  traveler  at  a 
crossing,  can,  with  the  facilities  at  their  com- 
mand, prevent  Injary  by  due  care  and  fail  to  do 
so,  the  railrtxid  c<nnpany  Is  liable. 

[Ed.  Note^For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  1090,  1007;  DecTDlg.  f  838.*] 

8.  Raiuoads  (I  337*)— Accidents  at  Cboss- 
iNos  — Injubt  Avoidable  Notwithbiand- 
IHQ  Contbibutobt  Negligence. 

A  failure  to  stop  a  train  after  the  danger 
of  a  traveler  on  tiie  highway  became  apparent 
cannot  be  held  to  be  the  cause  of  a  collision 
witb  him  where  the  only  situation  in  which 
tbe  train  could  have  tieeu  stopped  most  have 
been  one  from  wh)ch  no  injury  woud  have  re- 
sulted. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  337.*] 

0.  Raiiboadb  (8  337*)— Accidents  at  Cboss- 
iNQs— INJXJBT  Avoidable  Notwithstand- 

raO  CONTBIBUTOBY  NEGLIGENCE. 

Where,  if  trainmen  ought  to  have  recognis- 
ed the4ang«r  of  a  traveler  on  the  highway  when 
they  were  at  a  certain  point,  they  could  not  have 
8topi>ed  the  train  by  applying  the  brakes,  it  is 
immaterial  tbat  they  did  not  do  so  until  the 
train  was  nearer  tbe  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  337.*] 

10.  Tbial  (g  252*)— iNSTBucnoNs— Evidence. 

The  action  of  a  train  under  application  of 
brakes  is  not  a  matter  of  common  knowledge, 
and,  there  being  no  evidence  tending  to  show 
that  the  trainmen  could  have  checked  the  siieed 
of  the  train  sufficleutly  to  have  permitted  a  per- 
son killed  at  a  crossing  to  cross,  that  question 
was  improperly  submitted  to  the  jury. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
D^.  11  680-612;  Dec.  Dig.  8  252.*] 
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11.  RAILI0AD6  (t  8K*>— AOOIIWinS  AT  Ob08B- 

ZX08  — IiTjuBT  Avoidable  Notwithbtaicd- 

IlfO  GONTBIBOTOBT  NBOUOBHOB. 

Where,  ff  an  engineer  was  negligent,  It  was 
before  a  traTeler  imprudently  attempted  to  cioes, 
and  at  a  time  when,  if  he  had  seen  the  travelen 
lie  might  have  properly  assomed  that  he  would 
stop  and  permit  the  train  to  go  by,  the  railroad 
company  cannot  be  held  liable  on  the  ground 
that,  after  discoyery  of  the  trareler's  danger, 
the  engineer  might  by  the  ezerdsa  of  due  care 
have  avoided  the  collision  with  him. 

[Ed.  Note.— For  other  cases,  flee  Railroads, 
Gent.  Dig.  H  1096.  1097;  Dec  Dig.  I  38&*1 

IZ  BAItBOADS  a  887*)— ACCIDEmS  AT  GbOSS- 

IN0S— Failube  to  whistu:. 

Where  a  traveler  was  aware  of  the  ap- 
proach a  train  in  time  to  protect  himself 
notwithstanding  it  did  not  whistle,  and  it  does 
not  appear  that  whistling,  after  he  attempted  to 
crom,  would  hare  prevented  the  cfdlision,  the 
railroad  company  cannot  be  held  liaUa  for  fail- 
ure to  whisUe. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Gent.  Dig.  |  lOM;  Dec.  Dig.  f  887.*] 

Traiuferred  from  Bnperior  Court;  Merri- 
mack  County. 

Case  for  negligent  death  by  Wyman  D. 
Steams,  administrator  of  the  eetate  of 
Charles  G.  Steams,  deceased,  against  the 
Boston  &  Maine  Railroad.  Verdict  for 
plalntltC,  and  case  transferred  from  the  trial 
term.  Verdict  set  aside^  and  new  trial 
granted. 

The  ptalntifTs  evidence  tended  to  prove 
the  following  facta:  Tlie  defendants'  tracks 
St  South  Daiiburr  nm  nearly  north  and 
south.  A  station  and  milk  platform,  situ- 
ated <m  the  west  side  of  the  tracks,  are 
reached  by  a  private  way  whlcb  the  rail- 
road has  provided  over  Its  land  tor  the 
use  of  patrons,  and  which  furnishes  a  means 
of  access  to  the  station  from  the  main  street 
of  the  village^  which  Is  located  about  10 
rods  east  of  the  railroad.  The  milk  train, 
BO  called.  Is  due  at  the  station  from  the 
north  at  8:31  a.  m.  About  20  minutes  past 
8  on  the  morning  of  November  1,  1906, 
Charles  C.  Stearns,  the  plaintiff's  Intestate, 
who  had  delivered  milk  at  the  station  for 
four  years,  drove  a  pair  of  horses  attached 
to  a  wagon  loaded  with  milk  into  the  private 
way  leading  to  the  station,  with  the  Inten- 
tion of  taking  bis  load  to  the  milk  train. 
When  he  reached  a  point  57  feet  east  of  the 
westerly  track,  he  could  see  in  a  northerly 
direction  up  the  tracks.  A  heavily  loaded 
freight  train,  about  two  hours  late  and  not 
scheduled  to  stop  at  South  Danbury,  was 
approaching  from  the  north.  The  plaintiff 
continued  on  his  way.  attempted  to  pass 
over  the  tracks  before  the  approaching  train, 
and  was  killed  by  the  collision  which  re- 
sulted. The  place  of  collision  was  not  a 
highway  crossing,  aud  was  not  provided  with 
bars,  gates,  or  flagmen.  As  Stearns  drove 
toward  the  tracks  and  the  train  approached 
the  station,  a  man  who  stood  upon  the  plat- 
form waved  hla  hand  up  and  down  over  the 


track  occupied  by  the  train  for  the  purpose  of 
preventing  Steama  from  crossing,  and  also 
Bhonted  to  him  with  a  like  motive.  Other 
facts  are  stated  in  the  opinion.  The  de- 
fendants excepted  to  the  denial  of  their  mo- 
tions fur  a  nouBult  and  the  dliectloii  of  a 
verdict  In  their  tarar  and  also  to  the  sub- 
mlsslon  to  the  jury  of  the  queatloD  wheth- 
er the  defendants  ooidd  have  prevented  the 
collision  by  ordinary  care  after  they  knew 
or  ought  to  have  known  of  the  danger. 

Martin  &  Howe,  for  plaintiff.  Mitchell, 
Foster  ft  I«ake  <Fred  C  Dem<md.  on  the 
brief),  tor  defcaidant. 

PARSONS,  O.  J.  Steams,  the  plalntlfTs 
Intestate,  was  killed  by  a  collision  between 
the  team  which  he  was  driving  and  the  de- 
fendants* train  upon  a  crossing  provided  by 
them  for  his  use.  He  drove  upon  the  cross- 
ing, knowing  that  a  train  was  approaching. 
Does  this  fact,  with  the  subsequent  collision, 
conclusively  establish  that  bis  attempt  to 
cross  was  n^Iigent?  The  contrary  was  held 
in  Davis  v.  Railroad,  68  N.  H.  247,  44  Atl. 
388,  and  Folsom  v.  Railroad,  68  N.  H.  454. 
38  Atl.  209.  The  conduct  of  the  parties  re- 
sulting In  Injury  to  one  of  them  Is  to  t>e 
Judged,  not  by  the  fact  that  Injury  has  re- 
sulted from  the  course  pursued,  but  In  the 
light  of  the  circumstances  known  or  dis- 
coverable by  ordinary  care  when  the  course 
followed  was  decided  upon.  In  the  former 
of  the  cases  cited  the  colliding  train  was 
running  "at  a  rate  of  speed  three  times  as 
great  as  that  allowed  by  the  defendants* 
rules."  It  was  said:  "It  must  be  presumed 
that  the  rules  were  made  to  be  enforced, 
and  that  they  were  generally  obeyed.  Al- 
though the  deceased  may  not  have  known  of 
the  existence  of  the  mle,  yet  he  was  famil- 
iar with  the  crossing,  frequently  traveled 
over  it,  and  might  reasonably  act  on  the 
belief  that  the  train  would  be  run  at  the 
usual  speed  In  passing  the  station.  There 
was  at  least  fair  room  for  argument  that. 
If  the  rule  had  been  obeyed,  he  would  have 
had  sufficient  time  for  crossing  without  in- 
Jury  or  unreasonable  risk,  and  that  it  would 
not  have  been  an  Imprudent  act."  Davia  t. 
Railroad,  68  N.  H.  247,  251,  44  Atl.  388; 
Nutter  V.  Railroad,  60  N.  H.  483,  485.  In 
PolBom  V.  Railroad,  68  N.  H.  454,  38  Atl. 
209,  the  person  injured  having  been  placed 
in  a  position  of  danger  without  fault  on 
his  part,  his  error  of  Judgment  in  attempting 
to  escape  by  crossing  the  trac^  In  advance 
of  the  train  was  held  not  necessarily  negli- 
gence. These  positions  have  not  been  over- 
ruled In  the  later  cases  upon  which  the  de- 
fendants rely.  Gahagan  v.  Railroad,  70  N. 
H.  441,  50  Atl.  146,  55  U  B.  A.  428;  Waldron 
T.  Railroad,  71  N.  H.  362,  52  Atl.  443; 
Wright  V.  Railroad,  74  N.  H.  128,  65  A  U. 
687,  8  L.  R.  A.  (N.  S.)  832.  The  first  two 
cases  hold  that  one  approaching  a  railroad 
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-cnmlog  iB.bomid  to  ezorclw  care  commen- 
suate  wttb  tlie  danger  ot  the  sttuatlfm,  and 
that,  where  Uie  erUence  dladosei  wlthont 
qaesOoa  or  c<»ifllct  tbat  no  care  whaterer 
iras  exerdBed,  time  is  no  question  for  snb- 
mlsBlon  to  flie  Jtuy,  wbUe  the  latter,  over- 
mling  HontresB  KaUroad,  66  N.  H.  186, 
AtL  IM,  49  Am.  St  Bep.  600.  holds  that, 
In  the  atnoioe  of  all  evidence,  the  hurden  of 
pmtf  resting  upon  the  plaintiff  to  show  care 
«aimot  be  8nK>Ued  by  any  presumption  rest- 
ing ap(Hi  tbB  general  desire  of  life  or  tear 
of  Injnry. 

Tbat  certain  acts,  such  as  the  failure  to 
ImA  or  listen  np<m  approaching  a  railroad 
crossing,  conclnalTdy  establish  negligence  as 
a  part  of  the  cause  of  an  Injury,  has  been 
repeatedly  argued  without  soccess  in  negli- 
gmee  cases.  In  Gahagan  t.  Railroad  it 
was  said:  "An  exact  definition  of  care  and 
negUgmce  establl^ng  what  acts  are  careful 
and  what  acts  or  omissions  are  careless  at 
alt  Hm«,  In  all  places,  and  under  all  cir- 
cumstances, would  be  a  great  conTenlence 
in  Judicial  administration;  but,  unless  the 
mle  that  due  care  is  the  care  of  the  ordi- 
narily prudent  person  under  all  the  circum- 
stances Is  abrogated,  it  can  never  be  said 
Ic^caDy  that  the  mere  presence  or  absence 
^  certain  evidentiary  facts  will  always  de- 
tennlne  the  question  without  reference  to 
other  facta  appearing  In  particular  cases." 
Gahagan  t.  Railroad,  70  N.  H.  441,  445,  50 
AtL  146,  55  L.  R.  A.  426;  Smith  v.  Railroad, 
70  N.  H.  63,  88»  47  AtL  200,  85  Am.  St  Rep. 
596;  Roberts  v.  Railroad,  68  N.  H.  354,  45 
AfL  Mi  Davis  T.  Railroad,  68  N.  H.  247, 
249,  250,  44  Atl.  388.  Without  a  departure' 
from  the  fundamental  principles  of  the  law 
of  negligence  as  understood  In  this  Jurlsdic- 
ticHi,  it  cannot  be  held  that  the  fact  that  the 
party  bijured  In  a  railroad  crossing  colli- 
sion went  upon  the  track  knowing  a  train 
vas  approaching  conclusively  establishes  his 
negligence,  regardless  of  all  other  evidence 
Id  the  case.  "Decisions  are  to  be  found 
wherein  such  a  doctrine  has  been  upheld  In 
other  jurisdictions,  but  they  proceed  upon 
a  theory  so  at  variance  with  the  law  of 
n^lgence  In  this  jurisdiction  as  to  be  of 
little  value  here.  The  mle  In  this  state  is 
that  each  case  is  to  be  determined  In  the 
light  of  Its  own  circumstances."  Bass  t. 
Railway,  70  N.  H.  170,  172,  46  Atl.  1056. 

The  apparent  conflict  of  tbe  cases  cited 
by  the  defendants  results  mainly  from  the 
method  of  statement  In  State  v.  Railroad, 
"6  Me.  357,  49  Aul  Rep.  622,  a  case  partic- 
ularly relied  upon,  -It  is  said :  "One  in  full 
possesion  of  his  faculties  who  undertakes 
to  cross  a  railroad  track  at  the  very  moment 
a  train  of  cars  is  passing,  or  when  a  train 
Is  80  near  that  he  Is  not  only  liable  to  be 
bnt  to  in  fact  struck  by  It,  la  prima  facie 
Snllty  of  n^llgence;  and.  In  the  absence  of 
a  satisfactory  excuse,  his  negligence  must 
be  regarded  as  established."  This  appear^ 
to  be  merely  another  way  <tf  stating  tbe  mle 


In  tiUs  state:  That  the  plaintiff  cannot  re* 
cover  without  offering  evidence  from  whl<Ai 
his  conduct,  whatever  It  was,  can  reason- 
ably be  fonnd  to  hare  been  prudent  The 
real  ground  of  the  decisions  In  other  juris- 
dictions, which  have  been  dted,  appears  to 
have  been  that  there  was  nothing  In  the 
evidence  In  the  particular  cases  Justifying 
the  conduct  of  the  party  Injured.  If  this 
be  the  true  meaning  of  the  cases,  ttiey  are 
not  In  conflict  in  principle  with  tiie  law  of 
this  jurisdiction.  If  It  Is  not,  tiiey  cannot 
be  followed  here.  Perhaps  It  cannot  be  fair- 
ly said  tbat  the  defendants'  posltlim  is  as 
broad  as  .above  stated,  or  as  might  be  in- 
ferred from  the  selections  from  various  au- 
thorities quoted  In  brief  and  argument  The 
position  stated  In  the  brief  is  tbat  **lt  could 
not  reasonably  be  fonnd  from  tbe  evidence 
that  the  deceased  exercised  due  care  for  bis 
own  safety."  This  requires  a  consideration 
of  tbe  evidence. 

-It  is  conceded,  as  already  stated,  that 
Steams  attempted  to  cross  tbe  track  know- 
ing tbat  a  train  was  approaching.  There 
was  evidence  that  at  his  rate  of  travel  after 
discovering  tbe  train  he  would  have  crossed 
In  safety  In  advance  of  the  train  If  its  speed 
had  not  exceeded  25  miles  per  hour,  but  be 
was  stmck  by  the  train  because  its  speed  ex- 
ceeded 60  miles  an  hour.  The  causes  of 
the  Injury  were,  therefore,  In  this  view  of 
the  evidence,  the  speed  of  the  train,  conceded 
under  the  circumstances  of  the  case  to  war- 
rant the  conclusion  the  defendants  were  neg- 
ligent, and  Steams'  decision  to  cross,  made 
upon  seeing  the  train.  As  there  was  no 
evidence  Steams  intended  to  commit  sui- 
cide, it  could  be  found  be  made  the  attempt 
because  of  a  mistake  as  to  tbe  speed  of  the 
train.  There  was  evidence  from  which  it  Is 
claimed  that  Steams  may  have  reasonably 
understood  that  the  approaching  train  was 
the  milk  train,  which  stopped  at  tbe  South 
Danbury  station,  and  the  speed  of  which 
while  Blowing  down  for  the  stop  would  lie 
much  less  than  25  miles  per  hour.  The  train 
was,  however,  a  freight,  over  an  hour  be- 
hind time,  ranning  about  10  minutes  In  ad- 
vance of  the  regular  time  of  the  milk  train. 
Whether  Stearns  understood  the  train  to 
be  tbe  milk  train  or  recognized  it  as  a  freight 
it  is  claimed  is  mere  speculation;  but  as- 
suming be  knew,  or  must  be  held  to  have 
known,  the  train  was  a  freight.  It  does  not 
follow  be  must  be  charged  with  knowledge 
of  Its  excessive  speed.  Tbe  regular  speed 
of  this  freight  at  this  point,  according  to  the 
time-card,  was  a  fraction  over  22  miles 
an  hour,  and  the  rules  of  tbe  road  prohibit- 
ed tbe  mnning  of  freight  trains  over  25 
miles  an  hour.  Another  rale  required  a 
long  blast  of  tbe  whistle  upon  approaching 
stations  at  which  no  stop  was  to  be  made. 
There  was  evidence  that  this  whistle  was 
omitted,  or  not  properly  given.  There  was 
no  direct  evidence  tbat  Steams  was  acquaint- 
ed with  the  rules  of  the  rood,  or  had  seen 
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this  particular  freight  pass  at  abont  this 
hour;  but  it  appeared  that  he  had  been 
driviiig  to  this  train  with  milk  for  fear 
years,  and  that  occaslonaiiy  a  freight  would 
pass  ahead  of  the  milk  train.  It  Is  to  be 
presumed  the  defendant's  road  is  operated 
In  accordance  with  the  ruies,  and  it  couid 
be  Inferred  that  Steams,  by  obserTatlon  dur- 
ing his  four  years'  attendance,  had  become 
acquainted  with  the  customary  manner  of 
moving  trains.  In  the  absence  of  eTidence 
that  the  defendants'  employes  were  accus- 
tomed to  run  freight  trains,  or  this  train  at 
this  place,  in  violation  of  the  rules  of  the 
road,  It  might  reasonably  be  found  that 
Steams  knew  the  time  it  took  the  train,  aa 
It  should  be  and  was  customarily  run,  to 
reach  the  crossing,  even  If  he  was  not  led 
to  believe  by  the  absence  of  the  station 
whistle  that  it  would  slow  down  for  a  stop, 
and,  being  aware  of  the  speed  of  his  team, 
Judged  there  was  time  for  him  to  cross — a 
conclusion  which  would  have  been  correct  ex- 
cept for  the  unusual  speed  of  the  train. 
There  was  also  evidence  that  one  of  hla 
bones  was  somewhat  afraid  of  the  cars. 
This  fftct,  though  not  controlling,  Is  evidence 
to  be  considered  with  the  other  facts  in  the 
case  upon  the  question  whether  a  man  of 
ordinary  prudence,  placed  in  the  situation 
Stearns  was,  with  the  knowledge  he  had 
or  ought  to  have  had,  would  have  done  as 
he  did.  As  there  was  evidence  tending  to 
establish  a  belief  in  his  mind  that  the  train 
speed  did  not  exceed  25  miles  an  hour,  that 
question.  If  material,  could  not  he  taken 
from  the  Jury.  Nor  can  It  be  said  that  there 
was  no  evidence  tending  to  show  that  the 
ordinary  man  would  not  have  acted  as 
Stearns  did,  in  the  face  of  the  evidence  that, 
upon  the  facts  as  it  might  be  found  he  under- 
stood them,  the  course  he  pursued  was  safe. 
It  is  not  the  fact  that  prudent  persons  do 
not  cross  a  railroad  track  when  they  know 
a  train  is  approaching.  To  do  so  may  be 
safe  or  dangerous.  "No  Inflexible  rule  can 
be  laid  down  as  to  the  distance  before  a 
moving  train  within  which  it  is  safe  to  at- 
tempt a  crossing.  It  will  depend  upon  the 
rate  of  speed  at  which  the  train  is  moving 
and  the  condition  of  the  person.  Each  case, 
therefore  must  measurably  depend  upon  Its 
own  facts."  State  v.  Railroad,  68  Md.  339, 
14  Aa  685,  688.  It  Is  urged  that,  although 
SteaniB  looked  at  and  saw  the  train  when  he 
was  57  feet  from  the  crossing,  he  did  not 
again  look  toward  the  train  until  Jost  aa 
the  ei^lne  was  upon  him.  Whether  a  per- 
son of  ordinary  prudence,  having  reached 
the  «Hicluslon  that  his  prnd^t  course  was 
to  drive  over  the  track,  would  then  have 
given  bis  whole  attention  to  carrying  out 
the  course  be  had  decided  1^)on,  or  would 
have  diverted  his  attention  from  his  team, 
is  a  question  of  fact  "We  have  to  deal 
with  man  as  we  find  him.  When  we  get 
Information  that  fixes  upon  onr  minds  an 
Impression  that  «  certain  atate  of  facts  ex- 


ists, we  act  upon  that  impression.  We  satis- 
fy ourselves  that  we  are  right,  and  then  go 
ahead.  At  least  ordinarily  prud«it  men  do 
this.  Dr.  Oratlot  [the  plalntllf]  saw  an  en- 
gine half  a  mile  away  that  he  supposed  was 
on  a  switch,  and,  of  course,  not  approach- 
ing him  at  all.  Be  accepted  this  as  a  fact 
and  acted  on  It;  and  there  would  be  no 
more  reason  In  requiring  him  to  look  con- 
stantly up  the  track  to  learn  whether  he  was 
mistaken  about  this  supposed  fact  than  to 
require  men  In  their  multitudinous  affairs 
to  hesitate  at  every  step  and  question  not 
only  the  correctness  of  their  Judgment,  but 
even  the  truth  or  falsity  of  what  seem  to 
be  the  facts  that  surround  them.  It  would 
be  a  great  boon  to  humanity  if  no  mistakes 
could  occur;  but  to  require  men  to  hesitate 
to  act  upon  what  seems  manifest  to  their 
eyes  and  ears,  simply  because  It  Is  possible 
that  they  may  not  have  seen  and  heard 
the  fact  as  It  Is,  would  virtually  stop  busi- 
ness and  commerce."  Oratlot  v.  Railroad, 
116  Mo.  460,  21  S.  W.  1094,  16  L.  R.  A.  189; 
BonneU  v.  Railroad,  39  N.  J.  Law,  189. 

It  has  been  held  In  several  eases  that  the 
reliance  of  the  engineer  upon  the  assmnptloD 
that  a  person  wbom  he  sees  approaching  a 
crossing  at  a  distance  will  stop  and  allow 
the  train  to  go  by  Is  not  even  evidence  of 
ne^igence;  and  it  can  liardly  be  held  that 
the  highway  traveler's  assumption  that  the 
railroad  employes  are  not  approaching  the 
crossing  with  a  reckJesa  disregard  of  its 
dangers,  In  the  absence  of  evidence  of  such 
fact.  Is  conclusive  evidence  of  n^llgence  in 
the  traveler.  There  was  no  error  In  the 
denial  of  the  motions  for  a  nonsuit  and  ver- 
dict. But,  although  reasonable  men  might 
on  tbe  evidence  have  found  Stearns'  conduct 
careful,  they  might  also  have  found  it  care- 
less. The  plaintiff  claimed  that  If  Steams 
was  negligent  In  attempting  to  cross  tbe 
trade,  and  thereby  got  himself  into  a  posi- 
tion of  danger  from  which  he  could  not  ex- 
tricate himself,  yet  the  defendants'  servants 
In  charge  of  tbe  train  In  the  exercise  of  due 
care  ought  to  have  seen  him  in  season  to 
have  slackened  tbe  speed  of  the  train  and 
averted  the  accident.  The  defendants  ex- 
cepted to  tbe  submission  to  tbe  Jury  of  tbe 
question  whether  the  defendants  could  have 
prevented  tiie  ctdlision  after  seeing  Steams 
in  a  place  of  danger.  Tbe  defendants  con- 
cede as  a  matter  of  law  that  if  the  trainmen, 
after  they  discovered  or  ought  to  have  dis- 
covered the  danger,  could  with  the  facilities 
at  their  command  have  prevented  the  Injury 
by  due  care,  tbe  defendants  are  liable.  Ga- 
hagan  v.  Railroad,  70  N.  H.  441,  50  Atl.  146, 
65  L.  a.  A.  426;  Teaton  v.  Railroad,  73  N. 
H.  285,  61  Atl.  622.  The  ground  of  the  excep- 
tion iB  that  no  evidence  was  produced  before 
the  Jury  iq>on  wblcb  It  could  be  found  that 
the  speed  of  tbe  train  could  have  been  so  slack- 
ened as  to  prevent  the  Injury  after  the  peril 
became  apparent.  Steams  saw  the  train 
when  67  t&et  tmm  the  erosions,  whipped  up 
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bis  team,  and  attempted  to  croaa.  It  was  at 
this  podnt  be  t»me  in  sight  of  the  train,  and 
the  trainmen,  if  obserrant,  could  and  should 
bare  dlsoovered  his  attempt  to  cross.  At  this 
time  the  train  was  about  at  the  underpass ; 
one  witness  placing  the  engine  Just  north  of 
It,  so  that  the  greatest  distance  of  the  train 
from  the  crossing  upon  any  evidence  in  the 
case  was  435  feet  The  witness  Chase  testi- 
fied that  with  the  brakes  In  working  order 
the  train  conld  have  been  stopped  in  300  to 
350  feet,  if  the  speed  did  not  exceed  26  miles 
au  hour.  If  the  Jury  believed  the  testimony 
of  the  trainmen  that  the  speed  did  not  ex- 
ceed 25  miles  an  honr,  and  that  of  the  plain- 
tiff's expert  Chase,  and  found  that  the  brakes 
were  in  working  order,  they  could  hare 
found  that  after  the  trainmen  knew  or  ought 
to  have  known  of  Steams'  attempt  to  cross 
th^  could  hare  stopped  the  train  before  It 
rrached  the  crossing.  But  this  would  not  au- 
thorize a  verdict  tor  the  plaintiff,  because 
both  parties  concede,  and  the  fact  Is  amply 
apparent,  that  In  such  case  no  Injury  could 
hare  resulted  from  a  failure  to  apply  the 
brakes,  because  Stearns,  if  the  train  was  at 
or  above  the  underpass  when  be  started  up 
bis  team,  must  have  passed  tbe  crossing  and 
reached  a  place  of  safety  before  the  train 
reached  tbe  crossing,  If  its  speed  did  not 
exceed  25  miles  an  honr.  Steams  was  driv- 
ing at  a  slow  speed,  estimated  at  4  miles 
an  hour,  until  he  observed  tbe  train,  when 
he  started  up  his  horses  into  a  10-mtle  gait. 
If  his  speed  after  he  attempted  to  cross  av- 
eraged only  7  miles  an  hour,  or  10  feet  per 
second,  in  8  seconds  he  would  have  traveled 
SO  feet,  passed  over  the  crossing,  and  reached 
a  place  of  safe^.  During  tbe  same  length  of 
time  the  train  at  25  miles  per  honr,  or  36^ 
feet  per  second,  would  have  traveled  290 
feet,  or  I'ess  than  the  least  distance  in  which 
tbe  witness  Chase  estimates  it  could  have 
been  stopped.  But  the  train  and  steams' 
team  met  on  tbe  crossing.  Therefore  either 
tbe  train  was  much  nearer  the  crossing  or 
proceeding  at  much  greater  speed,  or  the  de- 
fendants' experts  were  right  and  the  plaln- 
tilTB  wnmg  as  to  the  distance  within  which 
the  train  could  be  stepped. 

\S1]atever  view  of  the  facts  Is  taken,  It 
cannot  reasonably  be  found  that  failure  to 
stop  the  train  after  Steams'  peril  became  ap- 
parent was  the  negligent  cause  for  the  In- 
Jury,  upon  evidence  that  the  only  situation 
In  which  the  train  could  have  been  stopped 
most  have  been  one  from  which  no  injury 
would  have  resulted.  But  the  evidence  of 
tbe  experts  on  both  sides  as  to  the  distance 
within  which  the  train  could  be  stepped  was 
merely  opinion,  and  was  founded  upon  the 
proper  working  of  tbe  brakes.  Tbe  defend- 
ants' evidence  was  that  when  the  fireman, 
observing  that  Steams  was  attempting  to 
cross,  called  "Whoa,"  the  engineer  pulled 
tbe  brake  into  the  emei^ency  position  and 
applied  the  sand,  and  that  that  was  all  that 
coold  be  done  to  dmeck  tbe  train.  There  was 


no  evidence  that  this  was  not  done,  or  that 
anything  else  could  have  been  done.  The 
only  ground  for  controversy  was  when  it 
was  done;  and  the  only  ground  for  negli- 
gence In  this  respect  that  this  action  waa 
not  taken  as  soon  as  It  should  have  been. 
Whether  the  brakes  were  applied  before  the 
station  was  reached,  as  the  trainmen  testi- 
fied, or  at  the  time  of  or  Just  after  the  col- 
lision, as  evidence  offered  by  the  plalotift 
had  some  tendency  to  eBtablish,  it  was.  there- 
tore  demonstrated  that,  with  the  brakes  In 
the  condition  in  which  they  were  and  the 
speed  of  the  train  as  it  actually  was,  the 
length  of  the  train  (1,400  fee^  was  reanlred 
to  bring  the  train  to  a  stop. 

It  Is  suggested  that,  on  the  evidence  as 
to  the  distance  within  which  tbe  train  was 
stopped,  the  expert  evidence,  and  the  fail- 
ure to  show  au  Inspection  of  the  brakes  aft- 
er tbe  accident,  it  could  be  found  the  brakes 
were  not  In  working  order,  and  that  their 
failure  to  work  was  the  reason  the  train 
did  not  stop  in  a  less  distance.  This  may 
be  so.  But  the  fact  that  tbe  brakes  were 
out  of  order  tends  to  show,  not  that  the 
train  could  liave  been  more  promptly  stopped^ 
but  relieves  tbe  trainmen  from  the  charge 
of  negligence  In  not  making  a  stop  within 
less  distance.  As  the  trainmen  could  not 
have  stopped  the  train  by  applying  the  brakes 
when  the  train  was  at  the  underpass,  if 
they  ought  to  have  recognized  Stearns'  peril 
at  that  point  it  Is  Immaterial  that  they  did 
not  do  80  until  tbe  train  was  nearer  tbe 
crossing.  The  only  answer  suggested  to  this 
reasonii^  is  ttiat  tboogh  the  train  could 
not  have  been  stopped  before  reaching  the 
crossing,  its  speed  could  have  been  slackened 
and  time  allowed  Stearns  to  cross.  In  Yea- 
ton  V.  Railroad.  73  N.  H.  285f  61  Atl.  522, 
and  in  Duggan  v.  Bailroad,  74  N.  H.  250,. 
66  Atl.  829.  there  was  evidence  that  if  the 
brakes  had  been  applied,  there  would  have 
been  no  accident  even  if  the  train  was  not 
stopped.  In  Folsom  v.  Railroad,  68  N.  H. 
454,  38  Atl.  209,  the  evidence  was  that  less 
than  six  inches  of  the  back  of  the  deceased's 
sleigh  was  within  the  zone  of  danger  when 
the  train  reached  it.  It  was  apparent  that 
if  tbe  speed  of  the  train  had  been  a  tenth 
of  a  second  less,  there  would  have  been  no- 
accident  In  this  case  the  engine  struck  the 
rear  quarters  of  the  horses.  To  have  pre- 
vented the  accident,  the  train  must  have 
been  delayed  so  that  the  wagon  In  which 
Stearns  was  riding  could  have  entered  upon 
tbe  track,  crossed  It  and  passed  beyond  the 
overhang  of  the  engine  before  the  crossing 
was  reached  by  It.  Although  the  time  nec- 
essary for  Steams  to  have  reached  a  posi- 
tion of  safety  may  be  estimated  from  the 
evidence,  and  there  was  conflicting  evidence 
as  to  the  distance  within  which  the  train 
could  be  brought  to  a  stop  when  running  at 
25  or  50  miles  an  hour,  there  was  no  evi- 
dence of  the  time  within  which  either  operii- 
tUm  could  be  performed.  Neither  was  there 
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any  evidence  of  the  action  of  the  brakes  In 
checking  the  speed  of  the  train. 

The  plaintiff  appears  to  en^est  In  argn- 
ment  that  the  application  of  the  brakes  re- 
sults In  a  decrease  of  speed  directly  pro- 
portionate to  the  distance  traversed.  The 
witness  Clark  testified  that  a  train  running 
25  miles  an  hour  could  be  stopped  in  800  to 
350  feet.  If  running  40  to  SO  miles,  In 
1,300  to  1,400  feet,  from  which  It  can  be 
argued  that  the  rate  at  which  the  speed 
diminished  increases  with  the  distance  trav- 
ersed; for  it  would  seem  to  follow  that  with 
the  brakes  set  when  the  speed  was  dimin- 
ished to  25  miles  an  hour  350  feet  more 
would  bring  the  train  to  a  standatlll,  and 
that  It  would  therefore  require  at  least  850 
to  1,060  feet  to  reduce  the  speed  from  50 
to  25  miles.  This  may  not  be  so.  The  ac- 
tion may  be  Just  the  other  way,  more  ef- 
fective at  first  and  having  a  less  retarding 
effect  for  some  reason  or  other  the  longer 
the  distance  traveled,  or  the  retarding  effect 
may  be  exactly  proportional  to  the  distance. 
However  this  may  be,  the  action  of  a  train 
under  application  of  the  brakes  Is  not  a  mat- 
ter of  common  knowledge.  There  was  no 
evidence  before  the  Jury  tending  to  show 
that  the  tralimien  could  have  checked  the 
speed  of  the  train  sufficiently  to  have  per- 
mitted Steams  to  cross  In  safety.  A  con- 
clusion that  an  earlier  application  of  the 
brakes,  at  any  time  after  Steams  had  creat- 
ed the  danger  by  his  negligence,  would  have 
prevented  the  injury,  would  have  been  mere 
conjecture  founded  on  no  evidence.  The 
question  was  Improperly  submitted  to  the 
Jury,  because  there  was  no  evidence  ui>on 
which  It  could  be  determined  In  the  plain- 
tiff's favor. 

There  watf  evidence  that  one  Woodward, 
who  saw  Steams  when  he  turned  Into  the 
passageway,  stood  on  the  station  platform 
and  waved  his  arms  across  the  track,  mo- 
tioning to  Steams  to  stop;  and  It  is  claimed 
that  the  train  was  then  opposite  Langley'a 
house  800  feet  away,  and  that  Woodward's 
motions,  though  not  Intended  as  a  signal  to 
the  train  to  stop,  should  have  been  seen  and 
so  Interpreted  by  the  engineer,  and  that  at 
that  distance  the  train  could  have  been 
stopped  or  the  speed  slackened  sufficiently 
to  have  prevented  the  injury.  It  does  not 
seem  reasooahle  to  convict  the  engineer  of 
negligence  because  be  did  not  understand  a 
signal  for  Steams  as  one  for  him.  But,  hav- 
erer  that  may  be.  If  the  engineer  was  neg- 
ligent at  this  time.  It  was  before  Steams 
Imprudently  attempted  to  cross,  and  at  a. 
time  when,  If  he  had  seen  Steams,  he  might 
have  pn^rly  assumed  Steams  would  stop 
and  permit  the  train  to  go  by.  Except  for 
Steams'  starting  up  his  team,  the  engine 
would  not  hare  collided  with  the  team. 
The  only  collision  possible  would  have  been 
between  Stearns'  horses  and  the  side  of  the 


train.    ^le  trainmen's  negligence  before 
Steams  had  created  the  danger  by  his  neg- 
ligence could  not  be  held  a  failure  to  save 
him  from  the  results  of  his  own  want  of 
care. 

The  failure  to  whistle  at  this  time  as  a 
cause  of  the  Injury  stands  on  the  same 
ground,  with  the  further  objection  that  the 
purpose  of  the  whistle  Is  to  give  notice  of 
the  approach  of  the  train,  of  which  it  Is 
conceded  Steams  was  aware  In  season  to 
protect  himself.  After  he  attempted  to  cross 
with  knowledge  of  the  approaching  train, 
and  was  engaged  In  the  attempt,  there  is 
no  evidence  further  signaling  by  the  whistle, 
if  there  was  opportunity  for  It,  would  have 
stopped  StaamiE^  team  or  prevented  the  In- 
Jury. 

There  is  no  occasion  to  consider  the  re- 
maining exceptions.  The  exceptions  to  the 
doolal  of  the  motions  for  a  nonsuit  and 
verdict  are  overruled.  The  exception  to  the 
submission  of  the  second  Issue  to  the  Jury  -Is 
sustained. 

Verdict  set  aside.  New  trial  granted. 


THBOBALD  v.  8HEPABD  BBOS. 

(Supreme  Court  of  New  HampiUrs.  Bferri- 
mack.   Oct  6.  1908.) 

1.  niALff  252*)— IifscauonoNB-^vniazBir- 

CT  or  BVIDENOE. 

In  en  action  for  compensation  for  moving 
a  baUdlng,  If  there  was  no  evidence  tending 
to  show  that  defendants  agreed  to  assume  re- 
sponsibility for  injuries  to  plaintilTs  workmen 
fnMn  his  negligence,  it  was  proper  to  Instruct 
that  the  evidence  would  not  warrant  such  a  find- 
ing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
EHg.  Sg  59&-612;  Dec.  Dig.  |  252.»] 

2.  Work  and  Labob  <|  2S*)  —  Evidknck— 

SumCIKRCT. 

In  quantum  memit  .for  services  In  moving 
a  building  under  a  i^ecial  contract,  the  evidence 
held  Insufficient  to  show  an  agreement  by  de- 
fendants to  assume  reBponsibility  for  injuries 
to  plaintiEfs  workmen  caused  by  his  negligence. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  S  28.*] 

3.  Appbai.  and  Ebbob  (|  1001*)— Bevirw— 
QuiSTiOKS  or  Fact— SurFioiBNor  or  Evi- 
dence. 

A  finding  as  to  the  meaning  and  constmc- 
tion  of  testimon^r  most  be  based  upon  a  reason- 
able understanding  of  it,  and  a  finding  will  not 
be  permitted  which  Is  reached  by  giving  testi- 
mony, an  art>itrary  or  unreasonable  meaning. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  <  8830;  Dec.  Dig.  1  1001.*] 

4.  Afpeai.  and  Ebbob  (g  1001*)  —  Review  — 
Questions  or  Fact— SurnciEwor  or  Evi- 
dence. 

A  bare  scintUIa  of  evidence  will  not  support 
a  finding  or  verdict,  but  there  must  be  snratan- 
tial  evidence  having  a  reasonable  tenden<7  to 
establish  It 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  382S-^e34;  Dec.  Dig.  f 
1001.*] 
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5.  Thai,  (f  142*>— Quxsnoif  fob  Jokt— Pm- 
LnaNAXT  QuEmon  won  Goubt. 
Whether  STidence  offered  to  estaUirii  a  fact 
has  a  lockal  aiid  reasonable  tendency  to  do  so 
ia  s  prdlmlnaiT  qneatlon  for  the  court,  and  if 
it  eta  Me  that  men,  conaiderins  the  eridence 
u  jnion  are  boond  to  do,  may  find  that  It 
pnins  each  ftkct  the  court  must  then  sabmlt 
the  evidence  to  the  jury,  bat  if  it  appears  that 
they  coold  only  reach  ancfa  a  etmciouMi  by  ctm- 
jeetBie  or  ^acnlatkm,  the  eridence  aboold  be 
(xdoded. 

[EL  Note^For  other  eaae%  aee  TxiMl,  Cent 
Dig.  i  887;  Dec.  Die.  I 

«.  WOBK  AMD  L&BOB  ft  30*)— iHaZBUOnOHS— 

AMOVWT  or  COHPEnSATION. 

In  qnantam  memit  for  serdcea  In  moving  a 
taDdioa  under  a  special  contract,  If,  in  the  ab- 
tenee  of  a  Epedal  agreement,  the  owner  would  be 
liable  for  damages  to  the  public  caosed  by  moving 
tlie  boiUing  along  the  atreet,  an  InBtruction  that 
if  the  contractor  never  underBtood  the  owner  re- 
lieved bim  from  reqKin^bllity  for  injuries  to  the 
workmen  bf  bii  negligence,  the  reapcmsibility 
•Un  rested  upon  the  extractor,  did  not  warrant 
an  inference  Dy  the  jury  that  the  amoont  of  the 
eoutiactor'a  compensadon  would  be  enhanced 
tberelqr. 

red.  Note^For  other  cases,  see  Work  and 
labw,  Dee.  Dig.  |  3a*] 

T.  WmnssES  (f  406*)— Contbadictiok— Com- 
PRiNCT  or  ConTBADicroBT  Btidbnce. 
In  an  action  for  services  in  moving  a  build- 
ing, where  plaintiff  had  teatified  that  another 
who  wiB  employed  therefor  could  not  move  it, 
Int  did  not  twUfir  why  be  failed,  evidence  by  de- 
feoduiti  that  tne  former  contractor  did  not 
move  tlie  building  because  be  became  sick  did 
not  contradict  plaintiff's  evidence,  and  was  inad- 
miMible. 

[Ed.  Note.— For  other  cases,  see  Witnesses^ 
Gent  Dig.  1 1277 ;  Dec.  Dig.  f  406.*] 

8.  Appkai.  Attn  Ebbob  ft  971*)— Rbview— 
QuBsnoNS  or  Fact— Pkblxhiitabt  Qubs- 
noHs. 

The  qualificatitHi  of  an  expert  witness  to 
testify  la  a  preliminaxy  fact  for  the  trial  conit, 
and  ns  ntlii^  Is  not  aabjeet  to  ezcepUtn. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
aror.  Cent.  Dig.  S  3852;  Dec.  Dig.  S  971.*] 

0.  BVIDEITCE  (I  213*)— ADUISSIORS— OfFBB  TO 
COMPBOinSE. 

In  an  action  for  the  value  of  services  per- 
formed under  a  n>edal  contract,  a  letter  from 
plaintiff  to  deftadant,  intended  as  an  offer  of 
compromise,  was  properly  ezdnded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  74.5 ;  Dec  Dig.  {  213.*] 

10.  Tbiaz.  (I  121*)— Abguhbht  or  GomrsEir- 

Comment  on  Bvidercb. 

In  an  action  for  the  value  of  services  In 
moving  a  building,  testimony  by  plaintiff,  that 
he  knew  of  no  one  in  the  state  wbo  did  as  heavy 
w<H>k  of  that  nature  as  he  did,  justified  a  state- 
Bient  in  argument  that  plaintiff  was  the  only 
man  in  the  state  who  could  do  the  work. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  2Mr'206;  Dec  Dig.  |  121.*] 

Tranaferred  from  Superior  Court,  Frank- 
lin Coutity. 

Action  b7  George  Ll  Theobald  against 
Shepard  Bros.  Verdict  for  plaintiff,  and 
case  transferred  from  the  superior  court  on 
defendants'  exceptions.  Exceptions  over- 
ruled. 

The  work  was  mainly  done  under  charge 
of  the  plalntlfTs  foreman,  and  covered  a 


period  of  30  days.  Ttie  plalntlfTs  evidence 
tended  to  prove  that  the  contract  was  that 
he  should  receive  an  amount  equal  to  the 
actual  cost  of  doing  the  work,  and  a  good 
profit  \ji  addition  thereto.  The  "good  profit" 
was  undarstood  to  embrace  use  of  tools  and 
personal  services,  with  the  responslblUtles 
which  attach  to  such  an  nndertakli^.  The 
defendants'  evidence  tended  to  prove  that 
the  contract  was  as  above  stated,  with  the 
section  that  the  defendants  were  to  as- 
sume the  risks  as  shown  by  their  testimony. 
The  plaintiff  denied  that  there  was  any 
agreement  that  the  defendants  were  to  as* 
sume  any  risks,  and  claimed  that  he  assumed 
all  risks  and  responsibilities  as  an  independ- 
ent contractor- 
All  the  defendants'  evidence  bearing  up- 
on their  contentlcm  that  the  contract  was 
that  th^  shoold  aasnme  certain  rlAs  was 
the  testimony  of  the  defendants  themselTes. 
John  8.  Staepard,  me  of  Qie  defmdants,  tes- 
tified as  follows:  "In  tc^ard  to  Uie  work, 
or  the  liability,  we  dlscnssed  that  thoroughly. 
He  said  he  hired  the  mea;  be  says  he  told 
his  men  Uiat  this  was  a  class  of  work, 
this  was  a  wwk.  If  they  wanted  to  go  to 
work  at  that  kind  of  business^  if  they  got 
their  fbigeis  plndbed,  anything  of  the  kind. 
It  would  be  on  them;  it  was  tb^  wiffk.  On 
the  other  hand.  In  all  the  other  risks  of  the 
building  would  be  <hi  us;  that  we  ^oold 
have  to  take  care  of  it  And  I  aAed  him 
lots  <a  questions  In  r^ard  to  the  liability, 
what  ml^t  happen,  accidents,  or  what  lia- 
bility, as  he  had  moved  buildings  and  we 
never  had  had  any  eiperlence  in  that  line; 
and  asked  him  In  regard  to  it  how  we  were 
to  protect  the  building.  He  said  be  thought 
there  would  be  no  trouble,  seldom  had  any 
trouble;  if  a  horse  was  frightened,  or  any 
damage  done,  or  any  one  hurt,  It  would 
be  on  us;  he  was  simply  doing  plain  day 
work.  And  of  course  we  protected  the  build- 
ing, put  up  lanterns  by  night,  and  picked  up 
after  the  men." 

Seth  B.  Shepard,  the  other  defendant,  tes- 
tified as  follows:  "Theobald  said  there  was 
no  trouble  with  moving  the  building;  he 
would  take  hold  and  move  It,  and  he  would 
move  it  at  cost,  and  should  want  a  good 
profit,  and  we  should  take  the  risk;  and  he 
was  to  have  what  material  there  was,  what 
lumber  and  ties  and  thli^s  like  that  that 
were  on  the  spot."  "Q.  Who  should  take 
the  risk?  A.  Shepard  Bros.  We  were  to 
take  all  risk.  Q.  You  recollect  of  anything, 
any  other  talk  In  connection  with  assuinp- 
Uoa  of  risk?  A.  Well,  we  asked  blm  what 
some  of  the  risks  were,  and  he  said,  of 
course — and  what  would  be  necessary  to  Clo-~ 
he  said,  of  course,  it  would  be  necessary 
to  light  up  around  the  building  and  like 
that,  and  that  there  wasn't  very  much  risk; 
of  course  there  might  possibly  be  some  ae- 
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cideut  or  coni^lnf,  tmt  U1C7  rarely  ever 
liad  any." 

The  defendants  did  what  work  was  necea- 
aery  to  warn  the  traveling  public  of  the 
dangers  Incident  to  the  moving  building, 
to  wit,  they  placed  barrels  and  planks  lo 
the  hl^way  and  hung  up  lanterns  at  night 
The  plaintiff  knew  they  did  this,  but  claimed 
that  he  understood  they  were  thereby  eavlng 
themselvea  the  expense  which  he  would 
otherwise  have  charged  them  for  dt^ng  this 
wwk. 

The  defendants  excepted  to  a  part  of  the 
charge  to  the  effect  that  there  was  nothing 
In  the  case  which  warranted  the  Jury  in 
finding  that  the  plaintiff  was  relieved  of  re- 
sponsibility (1)  to  his  servants  and  (2)  to 
Shepard  Bros.  In  the  performance  of  the 
work.  Th^  also  excepted  to  that  part  of 
the  charge  relating  to  the  caring  for  the 
traveling  public,  wherein  the  court  said: 
"If  Theobald  never  understood  that  they 
were  rdlevlng  him  from  any  responsibility, 
although  the  Shepard  Bros,  may  have  thought 
they  were — if  their  minds  never  met  on  that 
proposition— then  the  responsibility  stiU  rest- 
ed on  nieobald." 

Martin  &  Howe,  for  plaintiff.  Leach, 
Stevens  &  Condi,  fiw  defendants. 

WALKER,  J.  If  there  was  no  evidence 
legally  tending  to  prove  that  the  defendants 
agreed  with  the  piaintiCT,  as  a  part  of  the 
contract  that  they  would  be  responsible  for 
all  Injuries  the  worlunen  might  sutter  oc- 
casioned by  the  plaintiffs  negligence,  the 
court  committed  no  error  in  saying  to  the 
Jury  that  there  was  nothing  in  the  case  to 
warrant  such  a  finding.  It  is  elementary 
that  a  finding  of  fact  must  be  predicated 
upon  some  evidence.  An  examination  of  the 
testimony  bearing  on  this  branch  of  the  case 
fails  to  disclose  any  evidence  of  such  an 
agreement  John  S.  Shepard's  testimony  in- 
dicates plainly  that  be  did  not  Intend  to  in- 
clude in  the  risks  assumed  by  the  defend- 
ants the  plalntifTs  liability  to  his  men  for 
Injuries  they  might  receive  while  engaged  on 
the  work;  nor  did  Seth  B.  Shepard  In  his 
testimony  refer  to  that  subject.  Both  wit- 
nesses testified  that  they  talked  over  the  mat- 
ter of  risks  they  were  to  be  responsible  for 
In  detail  with  the  plaintiff,  and  both  say, 
substantially,  the  risks  referred  to  such  in- 
juries aa  the  public  might  suffer  by  reason  of 
the  moving  of  the  building  along  the  street 
or  highway.  The  testimony  has  no  reason- 
able tendency  to  prove  that  the  defendants 
intended  to  assume  any  other  or  greater 
liability. 

When  It  said  the  defendants  were  to  as- 
sume all  the  risks  Incident  to  the  work,  a 
question  of  the  Interpretation  of  language 
arises;  and  this  is  in  effect  a  question  of 
intention.  What  did  the  witnesses  intend 
by  the  language  used?  This  question  is  not 
solved  by  givhig  an  arbitrary  or  unreason- 


able meaning  to  verbal  testimony.  In  find- 
ing what  a  witness  means,  it  Is  not  permis- 
sible to  reach  a  result  which  reasonable 
men  could  not  entertain.  Upon  such  a  ques- 
tion of  fact,  the  finding  or  verdict  must  ap- 
pear to  be  baaed  up<»i  some  reastmable  under- 
standing of  the  meaning  of  language  as 
understood  and  sanctioned  by  the  court  A 
bare  scintilla  of  evidence  Is  not  snfficient 
to  support  unreasonable  verdicts.  However 
it  may  have  been  In  ancient  times,  a  mere 
spark  of  evidence  does  not  authorize  a  find- 
ing of  fact,  contrary  to  what  is  admittedly 
reasonable.  "Decided  cases  may  be  found 
where  It  Is  held  that,  if  there  is  a  scintilla 
of  evidence  in  support  of  a  case,  the  Judge- 
Is  tMund  to  leave  it  to  the  Jury;  but  deci- 
sions have  established  a  more  reaaonable 
rule  to  wit,  that  before,  the  evidence  Is  left 
to  the  Jury,  there  Is  or  may  be  in  every  case 
a  preliminary  question  for  the  Judge,  not 
whether  there  is  literally  no  evidence,  bat 
whether  there  is  any  upon  which  a  Jury  can 
properly  proceed  to  find  a  verdict  for  the 
par^  producing  It  upon  whom  the  burden 
of  proof  Is  imposed."  Falne  t.  Railway,  5S 
N.  H.  611,  614.  "We  do  not  mean  to  say  that 
a  mere  scintilla  of  evidence  would  sofflce  to 
sustain  an  award;  but  In  the  absence  ctf 
any  evidence  of  itrejudlce,  partiality,  or  cor- 
ruption, sr  a  manifest  mistake  on  the  part 
of  the  referee,  the  award  must  stand  If 
th^  appears  to  have  beoi  any  sobstantia] 
evidence  i^wn  which  the  referee  could  prop- 
erly proceed  to  find  .an  sward  In  favor  of 
the  party  producing  It,  upon  whom  the  bur- 
den of  proof  was  Imposed."  Free  v.  Buck- 
iDgbam,  S&  N.  H.  219.  224  In  the  present 
state  of  the  law  upon  this  snbjea^  ectended 
discussion  of  the  dedsliHis  is  aaDseessary. 
"In  the  absKice  of  some  evidence  as  to  the 
fact,  a  Judicial  trial  does  not  sidattbite  an 
unfounded  guess  or  conjecture  for  the  legal 
proof  which  the  law  requires."  DeBtdtenea 
V.  Railroad.  69  N.  H.  285,  291.  46  AtL  467. 
470.  And  "some  evldenc^  means  erldence 
having  a  logical  and  reasonable  tendency  to 
prove  the  fact  Whether  It  has  that  ten- 
dency Is  a  pr^mlnary  question  for  the 
court  Tills  Is  not  the  same  as  saying  tliat 
the  court  may  substitute  Its  Judgment  for 
the  Judgment  of  the  Jury  iqion  the  weight 
of  the  evidence  or  tb.e  Inferences  to  be  drawn 
from  it  If  the  court  can  see  that  reason- 
able men,  considering  the  evidence  as  Jurors 
are  bound  to  consldte  it,  may  find  that  it 
proves  the  exlstmce  of  a  material  fact,  the 
court  has  performed  Its  prdlminary  dnty, 
and  mnst  then  submit  the  evidence  to  the 
Jury;  on  the  other  hand.  If  It  anwars  that 
reasonable  men  upon  the  evidence  could  only- 
reach  that  conclusion  conjecture,  diance, 
or  doubtful  and  unsatisfactory  q)eculatlon. 
It  Is  equally  the  duty  of  the  court  to  with- 
draw or  exclude  the  evidence  from  the  con- 
sideration of  the  jury.  See  Hovey  v.  Brown, 
59  N.  U.  114;  Hardy  v.  Railroad,  68  N.  H. 
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m  B36,  41  AU.  179;  Horan  t.  Bymes.  70 
N.  H.  531,  533,  49  Atl.  569;  White  v.  Dakln, 
70  N.  H.  632,  47  Ati.  611;  Dame  t.  Car 
Works,  71  N.  H.  407,  52  Atl.  864;  Ctohn  T. 
Saidel,  71  N.  H.  568,  568,  63  AU.  800;  StCT- 
enB  T.  Stevens.  72  N.  H.  860.  66  AU.  916; 
Reynolds  v.  Fibre  Co.,  73  N.  H.  126,  69  AU. 
615;  MUler  v.  Railroad,  73  N.  H.  330,  833, 
61  AU.  360;  Wright  t.  Ballroad,  74  N.  H. 
128,  65  Aa  687,  8  L.  B.  A.  (N.  8.)  832 ;  2 
Thomp.  Trials,  f  2246  et  seq. 

The  claim  that  from  the  defendants*  erl- 
dence  It  could  be  reasonably  and  properly 
tound  that  they  agreed  to  assume  the  risk 
of  the  negligence  and  want  of  skill  of  the 
tfalnticrs  employAi  in  moTing  the  building— 
tbat  is.  that  they  would  release  and  waive 
all  claims  they  might  otherwise  have  against 
the  plalntifr  for  damage  to  the  building  caus- 
ed by  the  unskillful  and  negligent  conduct  of 
the  men  engaged  In  moving  it — cannot  be  sus- 
tained. The  language  of  the  witnesses  does 
not  reqnlre  so  broad  a  construction.  The  as- 
sumption of  "all  risk,"  when  read  in  con- 
nectlcm  with  the  subject  under  ^scusslon  by 
the  parUes  at  the  time  of  the  contract,  evl- 
aently  related  to  the  liability  to  the  pubUc 
for  damages  occasioned  by  moving  the  build- 
ing. And  this  constrocticNi  of  the  language 
of  the  witnesses  Is  strengthened  materially 
by  a  consideration  of  the  fact  that  it  is  ex- 
trandy  nnnsual,  if  not  quite  absurd,  for  a 
man,  when  employing  a  contractor  to  do 
woife  involving  pecallar  knowledge  and  skill, 
like  the  moving  of  large  buildings  for  con- 
tiderable  distances,  to  agree  to  be  satisfied 
with  a  bad  result  due  to  the  fault  of  the  con- 
tractor or  his  employ£a.  Whether  such  a  con- 
tract would  be  legally  binding  is  a  question 
tbat  need  not  be  considered ;  the  point  of  our 
observation  is  that,  If  the  parUes  Intend  to 
make  such  a  peculiar  contract,  it  would  be  nat- 
ural to  expect  that  they  would  use  apt  Ian- 
gnage  to  convey  th^r  meanii^,  and  that, 
wli^  called  up<Mi  to  testify  as  to  its  terms, 
they  would  not  leave  their  meaning  to  be  lU' 
ferred  from  ambiguous  and  doubtful  phrases. 
One  important  part  of  an  agreement  by  A. 
to  move  a  building  for  B.  is  that  A.  will  do 
the  work  in  a  reasonably  careful  and  prudent 
manner;  B.  is  entlUed  to  the  best  result  of 
the  undertaking  which  ordinary  care  and 
prudence  on  the  part  of  A.  can  accomplish. 
Presumably,  he  employs  A  in  order  to  have 
the  benefit  of  bis  skill ;  but  If  he  does  not — 
If  he  waives  his  ordinary  right  to  the  skillful 
performance  of  the  work — ^the  evidence  of 
such  an  unusual  course  of  dealing  should  be 
sconethbig  more  than  ambiguous  language 
from  which  It  is  as  reasonable  to  infer  the 
nonexistence  of  such  an  nnderstanding  as  Its 
existence.  "It  is  the  very  great  tmprobabili- 
t7  that  the  parties  Intended  a  result  so  absurd 
tbat  leads  to  the  conclusion,  in  the  absence 
of  Evidence  to  the  contrary,  that  they  had  no 
tndi  intOQtion."  Kendall  v.  Green»  67  N.  H. 
557,  668,  42  Atl.  17a  181;  Opinion  of  the 
Jnsticaik  72  N.  U.  605,  607.  008;  06  Ati.  948; 


Rollins  Engine  Co.  v.  Torge  Co.,  73  N.  H. 
92,  96.  59  AU.  882,  68  U.  R.  A.  441. 

As  applied  to  this  case,  the  question  is, 
whether  it  could  be  reasonably  and  logically 
found  from  the  defendants'  evidence  that  It 
was  agreed  that  in  case  the  building  was  neg- 
ligentiy  moved,  resulting  In  material  loss  to 
them,  they  waived  their  dalm  against  the 
plaintiff  therefor.  It  is  difficult  to  conceive 
how  reasonable  men  could  reach  that  conclu- 
sion, or  how  they  could  say  on  the  evidence 
that  It  is  more  probable  than  otherwise  the 
parties  entered  a  contract  so  unusual,  if  not 
absurd.  It  is  a  mere  conjecture  or  possibili- 
ty that  they  had  that  Intention,  not  a  ra- 
tional (a  logical  probability.  "Upon  this 
point  reasonable  men  coold  not  differ,  and  but 
one  sustainable  verdict  could  be  rendered. 
Hence  It  was  proper  for  the  court  to  refuse 
to  submit  the  questlcm  to  the  Jury."  Wal- 
dron  V.  RaUroad.  71  N.  H.  862,  864^  62  AtL 
443,  446. 

The  charge  of  the  court  with  reference  to 
the  defendants*  assumption  of  the  plaintiffs 
responsibility  to  the  public  was  correct  The 
def aidants  excited  to  a  single  sentence  of 
the  charge  on  this  subject^  wherein  the  court 
said:  "If  Theobald  never  understood  that 
they  were  relieving  him  from  any  responsibil- 
ity, although  the  Shepard  Bros,  may  have 
thought  they  were — if  their  minds  never  met 
on  that  proposition — then  the  responsibility 
still  rested  upon  Theobald."  The  responsl- 
blli^  here  referred  to  evidently  means  such 
responsibility  as  would  belong  to  the  plain- 
tiff if  no  special  agreement  tiad  been  made 
in  r^rd  to  it  Taking  the  charge  as  a 
whole,  the  jury  could  not  have  understood 
from  it  that,  If  there  was  no  special  agree- 
ment as  to  the  risks  connected  with  the  work, 
the  plaintUf  would  be  entlUed  to  recover  com- 
pensation for  a  risk  which  was  legally  charge- 
able to  the  defendants,  or  that  be  could  re- 
cover on  account  of  risks  for  which  he  was 
not  legally  chargeable.  If  in  the  absence  of 
a  special  agreement,  the  defendants  would  ul- 
timately be  liable  for  damages  to  the  public 
caused  by  moving  the  building  along  the 
street,  as  claimed  by  them  (Thomas  v.  Har- 
rington, 72  N.  H.  45,  54  AU.  285,  65  li.  R. 
A.  742),  the  instruction  excepted  to  did  not 
warrant  an  inference  by  the  jury  that  the 
plaintiff's  damages  were  enhanced  thereby. 

The  fact  that  before  the  defendants  em- 
ployed the  plaintiff  tliey  bad  let  the  Job  to 
one  Davis,  who  commenced  to  do  the  work 
but  finally  gave  it  up,  was  introductory  to 
the  testimony  of  the  plaintiff  that  Davis 
"couldn't  move  the  building."  For  the  pur- 
pose of  contradicting  the  plaintiff,  the  defend- 
ants offered  to  show  tbat  tne  reason  Davis 
gave  up  the  work  was  because  he  was  sick, 
and  they  excepted  to  the  refusal  of  the  court 
to  receive  this  testimony.  Davis'  sickness, 
If  it  was  a  fact,  may  have  furoiBhed  a  rea- 
son why  he  did  not  or  could  not  carry  out 
his  contract;  but  it  did  not  contradict  the 
plalntUTs  OTidenca  that  be  was  unable  to 
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con^ete  the  work.  As  tbe  plaintiff  did  not 
testify  why  Davla  CaQed  to  do  tbe  work,  tbe 
profltered  erldenee  was  properly  ^eluded  as 
Immaterial. 

Tbe  roUng  of  tbe  conrt  tbat  certain  wit- 
nesaee  were  not  qnalifled  to  give  an  opinion 
as  to  tbe  expense  of  moving  buildings  pre- 
BOits  no  error.  Tbe  Quallflcatton  of  one  to 
testier  as  an  expert  is  a  preliminary  fact  to 
be  found  by  tbe  court,  and  is  not  subject 
to  exertion.  Jmes  t.  Tucker,  41  M.  H.  646. 
Nor  was  it  error  for  tbe  conrt  to  find  tbat  a 
certain  letter  written  by  tbe  plaintiff  to  tbe 
defmdants,  offerli^  to  make  a  discount,  was 
Intmded  as  an  attei  of  compromise  under  tbe 
drcumstances,  and  to  exclude  It  fer  tbat  rea- 
son. Bartlett  t.  Hoyt,  38  N.  H.  lAl,  16S; 
Field  V.  Tenney,  47  N.  H.  513,  521;  Golbum 
T.  Qroton,  66  N.  H.  Ul,  158,  28  AQ.  95,  22 
L.  S.  A.  763;  Jeoness  t.  Jones,  68  N.  H. 
475,  44  AtL  607. 

Tbe  ronark  of  tbe  plolntifl's  counsel  In 
argument,  that  the  plaintiff  was  tbe  oily 
man  In  tbe  state  who  could  do  this  work, 
was  Justified  tbe  plaintlfTs  testimony  tbat 
be  knew  of  no  one  in  tbe  state  who  did  as 
heavy  work  as  be  did. 

Exceptions  overruled.   All  concurred. 


STATE  V.  BURT. 
(Sapr«ne  Court  of  New  Hampshire.  Grafton. 
Oct  6,  190a) 

1.  Rape  (J  18*)  —  Statutobt  PaovisiOHS  — 
"Man." 

Under  Pub.  St.  1901,  c.  278,  }  15,  providing 
I3iat,  if  any  man  shall  unlawfully  and  carnally 
know  any  woman  child  ander  tbe  age  of  16 
years,  be  shall  be  imprlBooed,  etc.,  tbe  word 
''man"  includes  persons  of  tbe  male  sex  who  are 
capable  of  comuutting  rape,  and  is  not  limited  to 
adult  males. 

[Ed.  Note.— For  other  eases,  see  Rape,  Dec. 
d!^.  8  18.* 

For  other  de6nition8,  see  Words  and  Phrases, 
vol.  6,  pp.  4315-4316.] 

2.  Rape  (I  23*)  —  Indtctvent  ahd  Infobua- 
TioN — SuiTFiciBNCT— Age  OP  Female. 

An  indictment  for  rape  under  Pub.  St.  1901, 
c.  278,  S  15,  providing  tnat.  if  any  man  shall 
carnally  abuse  any  woman  child  under  the  age 
of  16  years,  he  shall  be  ImpriBoned,  etc.,  need 
not  charge  that  tbe  child  on  whom  the  offense 
was  conmiitted  was  under  16  yean  of  age ;  and 
an  in^ctment  charfnng  abose  of  a  child  nnder 
tbe  Rge  of  15  years,  to  wit,  of  the  age  of  11 
years,  was  sufficienL 

fEd.  Note.— For  other  cases,  see  Rape,  CJent 
Dig.  8  27;  Dec.  Dig.  §  23.*] 

8.  Infants  (8  68*)  —  Cbiues  —  Bights  as  to 

Peosecutions. 

Since  Laws  1907,  p.  120,  c.  125  (Juvenile 
Court  Act),  regulating  the  treatment  and  contnd 
of  delinquent  children,  by  section  18  (page  124) 
expressly  provides  that  it  shall  not  be  c(Histraed 
to  repeal  any  portion  of  the  criminal  law  of  the 
state,  etc.,  defendant  in  a  trial  for  rape  was 
not  entitled  to  be  tried  under  tbe  provisions  of 
the  act  on  the  ground  that  he  was  a  minor  under 
17  years  of  age:  the  iffoceeding  being  brought 
under  tlie  penal  laws. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Pig.  «  68.*] 


4.  CsiuiNAi.  Law  ^  7S0*)— Tbiax— Reuabes 

OP  Counsel— Action  op  Coubt. 

In  a  trial  for  rape,  the  state's  solicitor  in 
bis  opening  and  defendant's  ooansel  in  his  clos-  , 
Ing  argument  stated  to  the  Jurr  that  conviction  | 
m^ht  result  In  a  sentence  of  SO  years*  impriE- 
onment.   Su[)Ject  to  exception,  the  state's  solici- 
tor said  in  his  cloring  argument:   "I  believe  if 
yon  look  at  tlus  candidly  you  can  come  to  but  { 
one  conclusion,  and  that  is  tbat  the  boy  is  guilty 
of  the  crime,  etc.   Do  not  be  frightened  that  he 
will  get  80  years  in  prison.    It  is  a  mere  possi- 
bility.  It  is  a  probability  that,  whatever  your  { 
verdict  may  be^  he  will  never  see  the  ptison 
wall."   Had  but  an  oroneoos  statement  of  the 
law,  which,  the  jury  having  been  instructed  to 
disregard  it,  did  not  render  the  trial  unfair. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  <  1693;  Dec.  Dig.  |  73a*] 

Bin^iam,  J.,  dissenting  in  part. 

Bxc^tlons  front  Superior  Court,  Qrafton 
County;  Stone,  Judges 

Mnritt  Burt,  Jr.,  was  convicted  of  rape^ 
and  brings  exceptions.  Bxcqitlons  over- 
ruled. 

Marshall  D.  Oobleigb.  for  the  State.  Fred 
B.  Lang  and  George  W.  Pike,  for  defendant 

BINGHAM.  J.  The  Indictment  la  suffi- 
cifflt  It  charges  tbat  tbe  respondent,  at 
HaTerhlll,  In  our  county  of  Grafton,  on  tbe 
Sd  day  of  August,  1907,  nnlawfnlly  and  car- 
nally knew  and  abused  C.  W.,  a  woman  cblM 
under  tbe  age  of  15  years,  to  wit  of  tbe  age 
of  11  years.  Section  15,  c.  278,  Pnb.  St 
1901,  reads  as  follows:  "If  any  person  shall 
ravish  and  oamally  know  any  woman,  com- 
mitting carnal  copulation  with  her  by  force, 
against  her  will,  or  If  any  man  shall  un- 
lawfully and  carnally  know  and  abuse  any 
woman  child  nnder  the  age  of  sixteen  years, 
he  shall  be  imprisoned  not  exceeding  thirty 
years."  The  indictment  In  this  proceeding  Is 
brought  under  the  latter  provlslop  of  tbe 
statute ;  and  !t  Is  argued  by  counsel  for  tbe 
respondent  that  the  word  "man"  as  there 
used  means  a  male  adult,  as  dlstingnisbed 
from  a  boy,  and  Is  an  essential  allegation 
in  an  Indictment  charging  the  offense.  Bat 
it  seems  to  us  that  the  sense  In  which  tbe 
word  la  used  Is  to  be  ascertained  by  consid- 
ering the  mischief  or  evil  to  be  remedied 
in  tbe  enactment  of  the  law,  namely,  tbe 
prevention  of  illicit  intercourse  between  the 
sexes  and  tbe  consequent  evils.  This  being 
the  purpose  of  the  law,  the  word  "man"  must 
have  been  intended  to  apply  to  and  Include 
persons  of  the  male  sex  who  have  arrived 
at  the  age  of  puberty,  or  are  capable  of  com- 
mitting rape.  "There  Is  quite  as  good  rea- 
son for  curbing  the  impetuosity  of  youth  aa 
for  laying  tbe  ban  upon  men  of  matur«r 
years."  State  v.  Seller,  106  Wis.  346,  .350, 
351,  82  N.  W.  167;  Kenyon  v.  People. 
26  N.  T.  203,  211,  84  Am.  Dec.  177.  "  The 
history  of  our  statute  also  shows  that  tbe 
words  "any  person"  and  "any  man"  have 
been  used  indiscriminately,  without  distinc- 
tion of  meaning,  and  not  as  descriptive  of  the 
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offeue.  Lam  (Ed.  1830)  p.  137,  tit  27»  c: 
S,  I  6;  Ber.  St  1848,  c.  214,  |  &  It  was 
not  necessary  tbat  tbe  Indictment  sboold 
diarge  in  tbe  language  of  tbe  statote  tbat 
the  woman  child  upon  whom  the  offense  was 
ouumltted  was  *'imder  sixteen  jam  of  ag&" 
Tliese  words  stmplj  flz  a  period  In  tbe  age  of 
womoi  b^w  wtalcb  tbe  crime  will  be  conn 
mltted  npim  tboD,  wbether  accranpllabed  with 
or  wlthoat  tbelr  coitsoit  It  was  first  fixed  at 
lOreara.  laws  (Ed.  1830)  p.  137.  tit.  2T.  c.  8, 
I  6.  In  1887  It  was  raised  to  IS  years  ^ws 
1887,  p.  482,  c;  99,  I  ]).  and  BabeeqnentLy  to 
16  years.  Idws  1807,  p;  90^  c.  85,  |1.  The 
allegation  In  tbe  Indictment  as  to  age  Is  saf- 
fldent^  definite.  It  ^ves  positiTe  Informa- 
tlon  as  to  tbe  child's  age,  and  that  she  was 
bdow  the  sge  of  consent.  Bcmnw  t.  State, 
65  MlBs.  293.  3  Sooth.  068;  State  t.  Brlck- 
8011,45  Wis.  8& 

The  request  of  the  respondent  that  be  be 
tried  tmd«r  the  provlalons  of  tbe  Javenlle 
court  act  lesalatlng  the  treatment  and  con- 
tnd  of  d^mident  and  delinquent  children 
(Laws  1907,  pu  lat^  c  125),  np(»i  the  groond 
tbat  he  was  a  minor  nnder  senmteok  yesrs 
of  age,  was  also  properly  denied.  Although 
his  condoct  may  have  been  such  that  In 
a  proceeding  before  a  justice  or  pcdice 
court  nnder  tbe  provisions  of  chapter  125 
he  coold  hare  beea  found  to  be  a  delinquent 
cbUd,  It  is  to  be  noted  that  this  proceeding 
la  not  brought  before  sndi  a  court  or  nnder 
tbe  provisions  at  chapter  125,  but  in  tbe 
BQperior  court  under  the  pmal  laws  of  the 
state,  chaining  tbe  respondent  with  the  com* 
mission  of  a  crime.  Section  18,  e.  12S,  ex- 
pressly provides  tiUt  It  shall  not  "be  con- 
strued to  repeal  any  ptntlon  of  the  criminal 
law  of  the  atatst  nor  to  In  uxy  manner 
abridge  the  powers  of  the  snperlor  court" ; 
aod.  as  this  Is  a  criminal  proceeding  brought 
In  flie  superior  conrtf  it  necessarily  follows 
tbat  tbe  provisions  of  this  cliapter  are  in  no 
way  an^cable.  Moreover,  diapter  125  doea 
not  eont^plate  the  puni^unent  ot  diildren 
for  iDftactions  of  the  orlminal  laws.  Its  pur- 
pc«e  la  to  provide  them  with  an  environment 
soch  as  will  save  them  to  the  stats  and  socie- 
ty as  useful  and  law-abiding  cltlsrau.  This  is 
dearly  pointed  out  in  section  19,  where  It 
directs  "that  the  care,  custody,  and  dlaposl- 
tk>Q  of  a  child  aball  ai4;troxlmate  aa  nearly 
as  may  be  that  which  should  be  given  by 
Its  parents."  The  same  purpose  Is  manifest- 
ed In  sections  15  and  16,  where  provision  Is 
mode  for  blndlftg  over  to  the  superior  court 
for  trial  any  child  brought  before  a  Justice 
or  police  court  under  aection  S,  who  In  its 
opinion  "ought  to  be  subjected  to  punlsh- 
meot"  for  "violation  of  any  of  the  laws  of 
this  state."  Original  jurisdiction  is  given  to 
Justices  and  police  courts  by  section  2,  and 
ft  would  seem  that  section  18  preserves  the 
riffht  of  appeal  to  tlie  superior  court  In  such 
matters. 


Tbe  Mflldtor  in  his  c^milng  and  counsel 
for  tbo  reqKSident  In  lils  closhv  argumoit 
stated  to  the  Jury  that  conviction  mi^t  re- 
sult In  a  soitence  of  80  years'  Imprisonment. 
Subject  to  exertion,  tile  solldtOT  in  his  dos- 
ing argument  said:  "I  believe  if  yon  look 
at  this  candidly,  go  all  over  it;  that  you  can 
come  to  but  one  condnsion,  and  tbat  Is  that 
tbe  boy  is  guilty  of  the  crime  of  which  be 
stands  charged.  Do  not  be  frightened  that 
he  will  get  80  years  In  prison.  It  is  a  mere 
possibility.  It  Is  a  probability  that,  what- 
ever your  verdict  may  be,  he  will  never  see 
the  prison  wall."  My  associates  are  of  opin- 
ion tbat  this  was  but  an  erroneous  statement 
of  law  which  the  jui7  were  instructed  to  dis- 
regard, and  that  It  did  not  raider  the  trial 
unfair.  In  Ihis  I  do  not  sgree.  It  seems 
to  me  that  the  conduct  (tf  tbe  soUdtw  bad 
a  direct  tendency  to  cause  the  Jury  to  treat 
the  matter  ftf  arriving  at  a  vNdict  lightly, 
and  to  prejudice  tbe  respondent's  cause. 
They  are  also  ct  opinion  that  tbe  exceptltm 
tsken  to  tba  remarbi  ot  tbo  trial  court 
should  not  be  sustained ;  that  tbe  conduct  of 
the  req^ondoit's  counsel  was  captions  and. 
merited  the  rebulce  given. 

Exertions  overruled.  Ail  concurred. 


PABMALEAU  v.  INTERNATIONAL  PA- 
PER CO. 

(Supreme  Court  of  New  HampsbiTe.  Goos^ 
Oct  6,  1908.) 

1.  Mabtbb  and  Servaut  (I  278*)— Defeotivk 
Appliahcbs— Neoliqence—Bvidence. 

Ehridence,  in  a  servant's  action  for  personal 

Injuries,  tbat  after  an  accident  an  examination 

of  a  brake  on  a  car  showed  that  tlie  catch  on 

the  bralce  wonld  not  wwk,  was  not  of  itsdf  suf-. 

fident  to  ^ow  tbat  the  master  did  not  fomlsh. 

a  reasonably  safe  brake. 
[Ed.  Note.— For  other  cases,  see  Master  and< 

Servant.  Dec  Dig.  {  278.*] 

2l  Masteb  aud  Sebvakt  (|  141*)— MASTEs'a 

LlABIXJTT  FOB  INJUBIESTO  SEBVAHT— METH- 
ODS OF  WOBK— Rules— DuTT  to  Faomri.- 

QATE— "REAH0ITABI.T  SAFE  METHOD  OF  Op- 
EBATION." 

When  the  character  of  tbe  work  is  not  com- 
plicated or  attended  with  obvious  and  Inherent 
daggers,  or  when  the  general  method  of  doing, 
it,  long  established  ana  recognized  by  tbe  em- 
ployte,  does  not  appear  to  be  unreasonably  or- 
nnnecessadly  dangerous,  tbe  master  need  not 
provide  rules,  or  ctmimand  specifically  tbe  ob- 
servance of  a  qrstem  of  work  wbldi  his  employes 
adopt  and  observe  without  special  instructions ; 
a  reasonably  safe  method  of  operation,  custo- 
marily followed,  being  in  effect  eguivalent  to 
the  establishment  of  reasonable  rules,  so  fsr  as. 
the  master's  duty  in  this  respect  Is  concerned. 

[Ed.  Note.— For  otlier  cases,  see  Master  and 
Servant,  Gent  Dig.  |  283;  Dec.  Dig.  S  141.*] 

8.  Masitb  and  Sebvant— (S  141*)— Injubibs 
TO  Sebvant— Rules  ahd  BKauuTions- 
Failube  to  Pbescbibe. 

Plaintiff  was  employed  in  uQloading  cars. 

switched  onto  a  trade  rannlag  into  defendant's. 

mill.   When  a  car  was  to  be  moved  down  the 

track,  ft  was  tbe  custom  for  o&e  man  to  go  to. 

the  brake  on  top  of  the  car  and  when  ready  not!' 
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fy  another  employ^  to  knock  out  a  trig  placed 
□nder  the  wheels,  thereby  permitting  the  car  to 
run  down  Uie  grade.  Plaintiff,  who  was  lower 
down  the  trac^  knew  of  this  cnstom  and  that  a 
•car  WM  about  to  tM  started.  The  tnakeman, 
before  going  to  fals  post,  shouted  to  an  engine- 
man,  and  thereupon  the  employ^  on  the  ground, 
without  ascertaining  whether  any  one  was  at  the 
brake,  knocked  out  the  trig,  s^ad  the  car  ran 
down  the  track  and  collided  with  another  car 
on  which  plaintiff  was  working,  and  injured  him. 
Seld,  that  defendant's  failure  to  require  some 
definite  signal  when  a  car  was  about  to  be  libera 
ated,  or  to  adopt  a  rule  requiring  a  different 
signal  to  attract  the  attentlMi  of  the  engineman 
from  that  given  to  kick  out  the  trig,  was  im- 
material and  did  not  show  negligence. 

[Eid.  Note^For  other 'cases,  see  Master  and 
Serrant.  Cent  Dig.  |  2S8;  Dea  Dig.  {  141.«] 

Transferred  from  Superior  Court,  Goob 
County. 

Actira  by  S'rank  Fannaleau  against  the 
iDtematlonal  Paper  Company  for  injuries 
throngb  n^Ilgence.  Case  transferred  from 
the.  Biu>erlor  court  cm  plaintlfTa  exertion 
to  an  order  of  nonsuit  Exception  overrul- 
ed, and  judgment  for  defendant. 

The  plaintiCTs  evidence  tended  to  support 
the  following  facts:  The  plaintiff  was  em- 
ployed by  the  defendant,  and  his  work  re- 
quired him  to  unload  pulp  wood  from  cars 
which  had  been  switched  onto  a  track  mn- 
nli^  Into  one  of  the  mills.  He  bad  been  em- 
ployed in  this  way  for  about  3  months,  the 
business  requiring  the  unloading  of  some 
15  cars  each  day.  The  loaded  cars  were 
left  on  the  track  some  distance  above  the 
mill,  and  it  was  the  business  of  the  work- 
men to  take  them  down  the  track  to  the  mill. 
The  track  had  a  grade,  and  the  cars  when 
left  by  the  engine  were  usually  held  in 
position  by  a  trig  placed  under  the  wheels 
and  by  having  the  brake  set  When  a  car 
was  to  be  moved  down,  one  man  would  go 
to  the  brake  upon  the  car,  and  when  he  was 
ready  notify  a  man  on  the  groimd  to  kick 
out  the  trig.  If  the  brake  was  in  working 
order,  the  brakeman  could  control  the  move- 
ment of  the  car  and  stop  it  at  a  place  called 
the  "carrier,"  where  It  would  be  partly  un- 
loaded, and  then  taken  farther  down  to  a 
place  called  the  "tank,"  where  the  unloading 
would  be  completed.  There  were  two  gangs, 
conststli^  of  3  or  4  men  each.  One  gang 
took  the  cars  standing  on  the  track  down  to 
the  carrier  and  unloaded  a  part  of  the  wood, 
and  the  other  gang,  when  they  had  unloaded 
a  car  at  the  tank  and  sent  It  away,  came  up 
the  track  to  the  carrier  to  take  the  car  stand- 
ing there  down  to  the  tank.  This  was  a 
signal  to  the  carrier  men  to  start  up  the 
track  to  bring  down  another  car.  A  few 
times  during  the  plalntifTs  employment  he 
had  seen  cars  come  down  whldi  could  not 
be  stopped  at  the  carrier.  He  also  knew 
that  the  brakes  would  not  always  work  sat- 
isfactorily, and  that,  If  they  did  not,  a  load- 
ed car  was  liable  to  run  by  the  carrier  and 
strike  the  car  at  the  tank  with  more  or  less 


force.  On  the  morning  of  tiie  accident  the 
plaintiff  was  emp1(qred  at  Qie  tank.  After 
the  mem  had  unloaded  the  car.  the  plaintiff 
went  up  to  tba  canler  to  take  the  cblt  stand- 
ing there  down  to  the  tank,  and  tba  men  at 
the  carrier  thereupon  went  np  the  track  to 
bring  down  a  fully  loaded  car.  The  platn- 
tUf  saw  them  go  away  and  knew  what  they 
were  going  for.  He  saw  two  of  them  sand- 
ing the  track,  and  two  others,  Bills  and 
Clonthler,  going  ahead  toward  the  car.  In 
the  meantime  he  got  upon  the  car  at  the 
carrier,  and  by  working  the  brake  was  taking 
It  down  to  the  tank,  when  tiie  other  car 
canM  down  with  no  one  In  control  of  It  and 
collided  with  the  car  he  was  upon.  The  Im- 
pact threw  him  off,  and  he  was  Injured  here- 
by. After  tlie  accident  an  examination  show- 
ed that  the  "catch"  on  the  brake  would  not 
bold.  There  was  no  other  evidence  its 
condition  befbre  tbB  acddeat  Whoi  Bllla 
and  Cloudier  reached  .the  fnlly  loaded  car, 
an  engine,  whl<di  was  sometimes  osed  in  tak- 
ing cars  down,  was  standing  on  another  trade 
Ellis,  who  was  not  within  sight  of  Clon- 
thler, motioned  and  shouted  to  tiie  switch- 
man on  the  oiglne  to  attract  his  attmtlon, 
and  thereupon  Clonthler  kitted  out  tite  trig 
and  Uie  car  started,  -wltlk  no  one  at  Uie  brake. 
Clonthler  did  not  testify.  The  defendant  had 
established  no  special  roles  tor  doing  this 
work. 

Sullivan  &  Daley  and  Herbert  I.  Goes,  for 
plaintiff.  Rich  &  Marble  and  Drew,  Jordan* 
Shurtleff  &  Morris,  for  defendant 

WALKER,  J.  There  Is  nothing  In  the 
evidence  warranting  the  Inference  that  the 
brake  was  Improperly  constructed,  or  that 
its  defective  condition  had  existed  for  sach 
a  length  of  time  that  the  defendant  Is  charge- 
able with  knowledge  that  it  was  out  of  re- 
pair and  would  not  work.  If  It  was  the  de- 
fendant's duty  to  furnish  reasonably  safe 
appliances  for  controlling  the  movement  of 
the  cars,  and  to  repair  defects  In  the  brakes 
discoverable  upon  reasonable  Inspection,  the 
evidence  Is  not  Bufflcient  to  authorize  a  find- 
ing that  it  did  not  perform  its  duty  in  these 
respects.  St,  Pierre  v.  Foster,  74  N.  H.  4, 
64  Atl.  723;  Kllnelntle  v.  Company,  74  N. 
H.  276,  67  Atl.  573;  Smith  v.  Railroad,  73 
N.  H.  325,  61  Atl.  359.  In  fact,  it  appears 
that  the  defendant's  system  of  dealing  with 
loaded  cars  received  from  the  railroad  com- 
pany was  such  that  this  def^  would  have 
been  discovered  and  the  danger  averted,  but 
for  the  Intervening  negligence  of  the  fellow 
servant  who  removed  the  trig  before  the 
brakeman  could  mount  the  car  and  attempt 
to  control  Its  movement  by  operating  the 
brake.  The  case  is  not  one  of  the  concur- 
ring negligence  of  the  master  and  a  fellow 
servant,  but  one  where  the  usual  course  of 
the  master's  business  was  Interrupted  by  the 
carelessness  of  the  fellow  servant 
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Bat  tbe  plaintiff  takes  tbe  position  that, 
If  tbe  defendant  was  not  negligent  in  a  l^al 
Beuse  In  providing  a  defectlTe  brake,  It  was 
negligent  In  not  prescribing  definite  rules 
lor  tbe  conduct  of  Its  baslness,  and  that  its 
oml88l<Hi  la  this  respect  was  the  proximate 
cause  of  the  accld^it  An  employer's  duty  to 
promnlgate  rules  for  tbe  guidance  and  protec- 
tion of  his  servants  In  respect  to  the  details 
of  tbe  work  in  hand  does  not  arise  In  all 
cases,  and  It  Is  unnecessary  In  this  case  to 
rater  npon  a  discussion  of  the  question  wh^ 
they  are  and  when  they  are  not  required. 
It  IB  Bnfflclent  to  hold  that  when  the  charac- 
ter of  the  work  is  not  complicated  and  In- 
tricate and  attended  with  obvious  and  in- 
lierent  dangers,  or  when  the  general  method 
of  doing  it,  long  established  and  recognized 
by  the  employes,  does  not  appear  to  be  un- 
reasonable or  unnecessarily  dangerous,  the 
employer  is  under  no  obligation  to  provide 
mies,  or  to  command  specifically  the  ob- 
servance of  a  system  of  work  which  his  men 
adopt  and  observe  withont  special  Instrnc- 
tloQS.  A  reasonably  safe  method  of  opera- 
tioD,  customarily  followed.  Is  In  effect  equlv- 
aleat  to  the  establishment  of  reasonable 
roles,  BO  far  as  the  employer's  duty  In  this 
respect  Is  concerned. 

In  this  case,  the  method  of  operation, 
which  It  is  conceded  was  ordinarily  adopted, 
does  not  appear  to  be  unreasonable.  Nor 
would  the  evidence  authorize  a  finding  that 
it  was  unreasonable,  considering  the  work  to 
be  accomplished.  The  custom  was,  when  a 
car  was  to  be  moved  down  the  track,  for  one 
inaD  to  go  to  the  brake  on  tbe  top  of  the 
car,  and,  when  he  was  ready,  to  notify  the 
man  on  the  ground  to  knock  out  tbe  trig. 
The  man  at  the  brake  would  thus  be  in 
control  of  the  car  In  Its  course  down  the 
track.  It  was  not  their  custom  or  the  rule 
adopted  by  them  to  start  a  car  in  the  absence 
of  a  brakeman.  If  It  had  been,  tbe  system 
would  doubtless  be  deemed  defective  and 
dangerous.  There  was  therefore  no  neces- 
sity for  a  formal  rule  that  a  car  should  not  be 
started  until  the  man  at  the  brake  signified 
ttiat  he  was  in  position  to  control  the  car. 
The  fact  that  no  such  man  was  at  the  brake 
on  the  car  in  question  was  not  due  to  the 
want  of  a  reasonable  rule  or  system,  but 
to  the  omission  of  Clouthler,  who  removed 
the  trig  without  knowing  whether  the  brake- 
man  was  at  his  post  and  without  receiving 
a  signal  from  blm  that  be  was  ready.  A 
formal  rule  or  relation  Issued  by  the  de- 
fendant would  not  have  prevented  this  over- 
ilgbt  on  tbe  part  of  Clouthler,  any  more 
than  tbe  actual  system  of  operation  with 
which  he  was  fully  acquainted. 

It  is  said  that  the  defendant  should  have 
provided  for  the  giving  of  some  definite 
Blgoal  when  a  car  was  about  to  be  liberated. 
The  object  of  a  s^al  would  be,  of  course, 
to  convey  information  to  the  men  so  that 


they  could  protect  themselves  txom  being 
injured  by  fb»  moving  car.  But  it  appears 
that  an  the  men,  including  the  plaintiff, 
knew  when  a  car  near  the  switch  would 
start  When  the  plalntlll^  on  the  morning  of 
the  accident,  went  up  to  the  carrier,  he  saw 
the  carrier  crew  start  toward  the  car  above 
and  knew  that  as  soon  as  th^  got  there 
they  would  proceed  to  put  that  car  In  motion 
down  the  track  directly  behind  the  car  he 
was  upon.  He  would  have  had  no  more  in- 
formation if  they  had  actually  told  him  that 
they  were  going  to  start  tbe  car.  And  he 
also  knew  that  a  loaded  car,  not  under  prop- 
er control  of  the  man  at  the  brake,  would 
come  down  the  track  of  Its  own  momentum 
and  attain  considerable  force  when  it  reach- 
ed a  point  in  the  vicinity  of  tbe  tank.  It 
does  not  appear  how  special  instructions 
or  rules  would  have  aided  him  In  protecting 
himself  from  the  known  and  obvious  dangers 
of  his  employment  Collins  v.  Gar  Co.,  68 
N.  H.  196,  38  Atl.  1047. 

Finally,  it  is  urged  that  there  should  have 
been  a  rule  requiring  the  giving  of  a  differ- 
ent signal  to  attract  the  attention  of  the 
enginemau  from  that  given  to  kick  out  the 
trig,  because  It  may  be  that  Clouthler,  who 
did  not  testify,  may  have  mistaken  Ellis' 
signal  to  the  fireman  as  tbe  brakeman's 
signal  to  him  to  start  the  car.  But  the 
manner  of  doing  this  work  required  Clou- 
thler to  teke  his  signal  from  tbe  man  on  the 
top  of  the  car.  He  knew,  or  might  easily 
have  learned,  that  uo  one  was  in  that  posi- 
tion, and  consequently  that  no  signal  to  him 
would  be  given.  It  was  plainly  his  duty, 
before  obeying  a  signal,  to  ascertain  wheth- 
er it  proceeded  from  one  In  a  position  to 
give  It  He  knew  that  a  signal  when  no 
one  was  on  top  of  the  car  was  not  intended 
as  an  order  to  him  to  kick  ont  the  trig.  We 
therefore  reach  the  same  conclusion  as  be- 
fore: that  a  rule  requiring  dlffer^t  kinds 
of  signals  to  him  and  to  the  engineman  would 
not  have  prevented  him  from  starting  the 
car  when  no  one  was  at  tbe  brake.  The  es- 
sential rule  was  not  to  start  the  car  until 
the  brakeman  was  in  a  position  to  control 
It ;  and  this  was  the  rule  in  accordance  with 
which  tbe  men  operated. 

As  the  plaintiff's  evidence  Is  not  sufficient 
to  prove  actionable  negligence  on  the  part  of 
the  defendant,  the  nonsuit  was  properly  or- 
dered. 

Exception  overruled;  Judgment  for  the 
defendant    All  concnrred. 


TIHLAN  et  al.  v.  DILWORTH. 
(Gonrt  of  Brrors  and  Appeals  of  New  Jersey. 
Nov.  16^  1908.) 

1.  Tbiai.  (S  186*)-<3irKsnons  fob  Coubt  and 

Jury. 

What  is  a  reasonable  time,  when  the  facts 
are  undisputed,  and  different  inferenras  cannot 
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reasonably  be  drawn  frran  the  same  facta,  la 
oae  of  those  qnestiona  ot  fact  which,  beeaoae 
ther  are  for  the  court,  and  not  for  the  Jniy,  are 
scmietiines,  thoush  Inaiocarately,  called  qneanona 
of  law. 

eSd.  Note^For  other  caaeo.  aee  TriaL  Cent 
.  S  318;  Dee.  Dig.  f 

2.  IiANDLOKD  AJTD  TeNAMT  (|  164*)— IMJUBT 

TO  Tenant— NiouGffNCE  or  Landlobd. 
The  rule  as  to  when  the  question  of  reason- 
able time  Is  for  tiie  conrt  and  when  a  question 
ot  fact  for  the  Jury  discuued. 

[EU.  Not&«— Fw  other  caaw,  see  Landlord  and 
Tenant,  Dea  Dig.  %  let*!^ 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Bridget  and  Patrick  Tfmlan 
against  John  DUwortb.  Judgment  for  plain- 
tiffii  affirmed  by  the  Snpieme  Conrt  (67  Atl. 
439,  uid  defendant  brings  error.  Reyersed. 

OObert  Oonina  and  John  W.  Queen,  for 
plaintiff  In  eiror.  Frederick  Snow  Kellogg 
and  Baymcmd  Dawson,  for  defendants  in  er- 
ror. 

DILL,  J.  The  writ  of  error  in  this  case 
brings  up  for  review  a  Judgment  upon  the 
verdict  of  a  jury  In  favor  of  the  plaintiffs, 
and  the  principal  assignment  of  error  Is  bas- 
ed upon  the  refusal  of  the  trial  court  to  non- 
suit the  plaintiffs.  In  cases  of  negligence, 
where  the  trial  Judge  is  requested  to  non- 
suit or  direct  a  verdict  for  the  defendant, 
his  duty  is  to  determine  whether  any  facts 
have  been  established  by  evidence  from 
which  negligence  may  be  reasonably  infer- 
red. If  none,  there  la  no  case  to  go  to  the 
Jury;  but,  if  from  facta  established  negli- 
gence may  reasonably  be  inferred.  It  Is  for 
the  Jury  to  say  whether  from  those  facts 
negligence  ought  to  be  Inferred.  Hummer  v. 
Lehigh  Valley  R.  R.  Co.  (N.  J.  Err.  &  App.) 
67  Atl.  1061.  In  1881  Mr.  Justice  Reed,  In 
the  Supreme  Court,  after  reviewing  the  de- 
cisions in  this  state  and  elsewhere,  denied 
the  doctrine  that  a  mere  scintilla  of  evidence 
was  sufficient  to  carry  a  case  to  the  Jury, 
and  said:  "In  every  case,  before  the  evi- 
dence is  left  to  the  Jory,  there  is  a  prelim- 
inary question  for  the  judge,  not  whether 
there  is  literally  no  evidence  but  whether 
there  is  any  upon  which  a  Jury  can  properly 
proceed  to  find  a  verdict  for  the  party  pro- 
ducing it,  upon  whom  the  onus  of  proof 
Is  imiraaed."  Baldwin  v.  Shannon,  43  N.  J. 
Law,  596,  at  p.  603.  This  decision  has  been 
often  cited  In  this  court,  and  always  with 
approval.  See,  also,  16  Eng.  Ruling  Caa. 
p.  68  et  seq. 

The  preliminary  question  involved  In  this 
case  la  whether  there  was  any  evidence  show- 
ing, or  fairly  tending  to  show,  some  wrong- 
ful act  or  neglect  of  tlie  defendant,  or  some 
omission  of  duty  which  he  owed  to  the  plain- 
tiffs. The  facts  from  which  It  is  claimed 
n^llgence  may  be  Imputed  to  the  defendant 
are  not  controverted,  and  different  Inferences 


ooold  not  have  been  teaaiHiably  drawn  from 
Uiese  facts.  The  plaintifCs,  hnsband  and 
wife,  tenants  ot  the  defendant  in  a  tene- 
ment house  in  Jersey  City,  charge  him  with 
n^llgence  in  the  care  ot  a  band  levator  or 
dumtKwaiter,  used  on  the  pronises  for  hid- 
ing coal  and  other  articles  from  the  cellar  to 
the  nppet  floors  of  the  building.  While  the 
wife  was  u^g  the  dumb-waiter  the  nut  on 
the  eye  that  held  the  rope  gave  way,  and 
the  apparatus  fell ;  and,  for  the  purposes  of 
this  review,  at  least.  It  must  be  deemed  to 
be  true  that  she  was  Injured  nnder  the  idr- 
cumstances  and  In  the  manner  testified  to 
by  bet.  The  d^endant  had  purchased  the 
prmisee  only  a  few  days  before  the  ac- 
cident He  took  title  on  Wednesday,  March 
14,  1906,  and  the  acddent  occurred  on  Sun- 
day, March  18.  1906.  He  made  no  Inspection 
of  the  dumb-walter  between  the  time  he 
took  title  and  the  time  of  the  accident  Be- 
fore purchasing,  and  on  or  about  the  8th  of 
Febmary,  1906,  he  went  to  the  premises  with 
one  John  O'Connor,  a  builder,  and  examined 
the  building,  including  the  dumb-walter,  and 
found  all  appar^itly  in  good  condition.  On 
Monday,  March  12th,  two  days  before  he 
took  title,  he  went  again  and  made  another 
examination  of  the  house,  tested  the  dumb- 
walter,  and  found  that  it  worked  satisfac- 
torily. When  he  made  this  inspection  he 
questioned  the  tenants,  and  the  Janltress  es- 
pecially, as  to  whether  the  dumb-waiter  was 
In  good  order,  and  the  Janltress  told  him, 
and  in  the  presence  of  one  of  the  plalntlffo, 
that  the  dumb-waiter  was  all  right,  but  was 
working  "very  stiff"  because  It  had  new 
n^ies,  and  "had  Just  been  overtiauled."  Ex- 
cluding the  day  on  which  the  defendant  took 
title  and  the  day  upon  which  the  plaintiff 
was  injured,  there  intervened  only  2^  work- 
ing days,  the  Intervening  Saturday  being  a 
half  holiday  (2  Gen.  St  1895,  p.  1941),  in 
which  to  make  a  more  thorough  Inspection  of 
an  apparatus  which,  as  he  was  advised,  had 
been  overhauled  Just  prior  to  the  time  when 
be  took  title.  In  the  meantime,  no  notice, 
actual  or  constructive,  was  given  the  defend- 
ant of  any  defect  In  the  apparatus.  '  The 
plaintiffs  and  other  tenants  had  frequent  oc- 
casion for  using  and  observing  the  dumb- 
waiter, and  no  one  appears  to  have  noticed 
that  It  was  dangerous  or  unsafe.  On  this 
state  of  facts  the  learned  trial  Judge  t>eIow 
declined  to  nonsnlt  the  plaintifb  or  direct  a 
verdict 

Upon  the  conceded  fact  that  the  landlord 
failed,  In  the  interim  between  the  taking  of 
title  and  the  occurrence  of  the  accident,  to 
make  an  inspection  of  an  apparatus  which 
he  learned.  Just  before  taking  title,  was  in 
good  order  and  had  Just  been  overhauled, 
the  court  sent  the  case  to  the  Jury  to  de- 
termine, as  a  question  of  fact,  whether  there 
was  a  failure  to  make  an  inspection  within 
a  reasonable  time.    The  question  therefore 
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trim  whether,  radar  tbe  dmunstances  of 
tbS§  caaa,  flw  qoestiiHi  of  a  reuoiuUte  time 
ms  for  tlw  court  <v  fivr  ttw  inry.  Wo  do 
not  pum  upon,  but  we  expreeily  imbitc,  the 
qnesUon  whetiw,  under  the  facte  In  this 
cue,  the  landlord  was  charged  with  the  duty 
vt  keepfaic  ttie  dnrab-walter  In  repair,  so  aa 
to  nuke  him  responsible  under  the  rule  of 
GUlTOn  T.  BoQly,  BO  N.  J.  Iiaw,  28.  U  Atl. 
481,  and  Sigsina  r.  HcGUl,  72  N.  J.  Law, 
268,  es  AtL  8  L.  B.  A.  (N.  a)  836,  Ul 
Am.  SL  Bep.  066,  approred  by  this  conrt 
In  McCratiken  t.  Meyen  <N.  J.)  68  Atl.  800w 
Eraa  aiiwmrfng  that  tt'waa  the  dnty  (tf  the 
landlcrd  to  use  reasooable  care  to  keep  the 
apparatu  In  4neBtl<Hi  In  r^ialr,  yet  andi 
duty,  and  ttie  reenltlng  duty  of  buiieetlon, 
would  be  anbjeet  to  the  rule  laid  down  by 
Hr.  Jnatloe  DIxod  in  tbe  Stqweme  Gonrt,  to 
tbe  effect  that:  'To  ascertain  tbe  time  or 
times  for  making  r^lrs,  we  must  Invoke 
the  nsoal  legal  inqiUcatlon,  applicable  to  oon- 
tnets  Indeflidte  aa  to  the  time  of  perform- 
ance, that  they  mnat  be  poformed  with  rea- 
sonable diligence  and  promptness.  This  le- 
gal ndfl^  applied  to  the  present  contract;  Im- 
posed iip<m  the  landlords  tiie  duty  of  ptop- 
eriy  Inspecting  the  premises,  'and  of  making 
mdi  rcitalrs  as  a  dne  Inqtectlon  would  show 
to  be  necespary.  Bat  it  cannot  be  stretehed 
so  as  to  taudnde  an  obligation  to  r^lr  wbat 
a  reasonable  examination  would  not  dlscov- 
« to  be  in  need  of  repair.  Snch  stralnli^ 
wonld  deprive  the  rule  of  tbe  very  element 
wUdi  makes  it  ai^lcaUe  to  ocmtracts  in 
general — the  underlying  Idea  of  reasonable- 
oeas."  Frank  t.  Gcmradl,  60  N.  J.  Law,  23, 
at  p.  25^  U  Atl.  480.  In  Famltnre  Co.  t.  Bd. 
of  Edncatlom,  68  N.  3,  Law.  646,  at  p.  662, 
25  AtL  897,  at  p.  898;  Hr.  Justice  Garrison, 
qieaklng  for  this  conrt  said:  "The  question 
of  reasonable  time  Is  genially  one  of  tact 
toe  th»  Jury,  and  Is  alwt^s  so  when  it  rests 
VBoa  conflicting  inferences  as  to  the  mutual 
eDtect  of  the  conduct  of  the  parties  to  the 
transsctlfm.**  Bidweanently,  in  1904,  the  pres- 
at  diancdlor.  thmi  Mr.  Justloo  Pitney,  said: 
"In  tbl%  as  In  all  cases  where  questions  of 
leasoiuble  time,  opportunity,  or  the  like  are 
at  lasoe.  tlie  determination  ot  what  is  rea- 
wnalde^  where  tbe  facts  are  in  dispute,  or 
the  Inference  to  be  drawn  from  undisputed 
facts  Is  in  doubt,  is  a  queetl<m  of  fact,  and 
sot  ot  law."  Burr  t.  Adams  Bxprees  Co., 
71  N.  J.  Law,  263.  at  p.  269,  68  Atl.  009,  at 
p.  611.  Where  the  proofs  are  conflicting,  the 
qnestlon  is  often  a  mixed  one  of  law  and 
Act  In  sucb  a  case  the  court  should  tn- 
stmct  the  jury  as  to  tbe  law  upon  the  ser- 
wal  bypotfaeaei  (mC  fact  Insisted  upon  by  the 
parties.  In  accord  with  the  (^iniona  of  Mr. 
Justice  Garrison  and  of  CSian(%llor  Pitney, 
ao^a,  la  the  conrerse  of  tbe  proposition,  tIs., 
that  iriiat  la  a  reasonable  time,  when  the 
fiicts  are  undisputed,  and  different  inferences 
cannot  reasonably  be  drawn  fran  the  same 


facts,  is  a  question  for  the  court,  not  for 
the  jury.  Wri^t  r.  Bank  of  Metropolis,  110 
N.  Y.  237.  18  M.  A.  78;  1  Ll  a  A.  288;  6 
Am.  8t  Rev.  866;  Leiing  T.  Oity  of  Boo- 
ton,  48  BCass.  40O.  "ReasonableneBS  in  such 
cases  bdongeth  to  tbe  knowledge  of  ttie  law, 
and  is  tberefbre  to  be  decided  tbm  Jus- 
tices." 1  Ooke  Lltt  644  (56b).  Whether  a 
reasonable  time  bad  Interrened  for  the  own- 
er to  make  an  luvectlcai  aftn  taking  title 
to  tiie  promisor  under  tbe  circumstanoes  of 
this  case,  was  in  our  opinion  one  of  tboee 
qvestlona  of  Act  wUch,  because  th^  are 
for  the  ooDTt,  and  not  for  tlw  jury,  are  snne- 
times,  thoa^  liuecurately,  called  qnestiomi 
of  law.  It  waa  the  duly  trf  tlie  court  to 
hold,  aa  we  now  do,  that  under  the  facts  of 
this  case  tiie  landlord's  fidlnre  to  make  an 
inspecUon  of  tbe  aK«ratus  In  question,  in 
'Qie  Interim  between  the  takli^  of  ttfle  and 
the  occurrence  of  the  accident  (2^  working 
days),  was  not  a  failure  to  make  an  Inspec* 
tion  within  a  reastmable  tlm&  To  leare  this 
qnestlon  to  the  jury  was  arm. 

The  judi^oent,  ther^r^  Is  rerersed,  witti 
ooetB,  and  a  new  trial  ordered. 


BOSBNQARTIDN  T.  DELAWABB,  L.  *  W. 
R.  CO. 

(Supreme  Ourt  of  New  Jersey.   Nor.  9,  1908.) 

Teial  (S  ISO^NoiTSuiT  AT  TbuiMSbounos 
— rAiLUBB  or  Paoor. 

Where  the  arm  of  a  plaintiff,  a  pueeDger 
on  a  railroad  car,  was  Injured  by  the  falling  of 
the  car  window  by  which  she  was  Bittiug.  there 
being  no  evidence  that  the  window  catch  was 
defective  or  that  the  defendant'*  ierrants  act  the 
window  unlatched,  held,  that  a  nonsalt  waa  cw 
rect. 

[Bd.  Note.— For  other  caaea.  see  Trial,  Gent; 
Dig.  H  JS&O-a&l ;  Dec  Dig.  |  ISO.*] 

(Syllabus  by  the  Court) 

A]M>eal  fnmi  District  Court  of  Orange. 

Action  by  Ethti  Bosengarten  i^iainBt  the 
Delaware,  Lackawanna  A  Western  Railroad 
Company,  Judgment  for  defraidant,  and 
plalntUf  apjieals.  Affirmed. 

Argued  June  term,  1008,  before  REED, 
BEBGBN,  and  VOOBHBBS,  JJ. 

William  A.  Lord,  for  appellant  Max  A. 
Stallman,  for  appellee. 

REED,  J.  This  appeal  brings  up  a  Judg- 
ment of  nonsuit  l^e  plaintiff,  an  Infant 
sued  by  her  next  friend  to  recover  damages 
for  an  injury  caused  by  the  falling  of  a  car 
window  in  a  car  in  which  she  was  sitting 
while  riding  as  a  passenger  upon  the  de- 
fendant's railroad.  The  negligence  charged 
in  the  state  of  demand  Is  the  failure  of  the 
defendants  to  Inspect  and  keep  In  order  and 
repair  the  window  fastenings  and  appli- 
ances that  woidd  prevent  the  windows  from 
falling. 

Tlie  moOier  of  ttie  plaintiff,  witb  the  plain- 
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tiff  and  another  daughter,  Rose,  boarded  the 
train  of  the  defendants  at  Highland  avenue. 
They  seated  themselves  In  a  double  seat^ 
Btbel,  the  plaintiff,  sitting  next  to  an  open 
window.  Rose  sat  opposite,  facing  Bthel 
and  next  to  a  closed  window,  and  the  mother 
sat  on  the  seat  with  Rose  next  to  the  aisle. 
The  mother  testified  on  the  trial  that  she 
opened  the  window  nut  to  RoBe  by  pressing 
upon  the  levee  on  tite  window  catch  and 
raising  the  window,  and,  wh&a  she  had  rais- 
ed It  np  to  the  rest  or  shelf  atta<died  to  the 
wlodow  casing,  she  released  the  lever  which 
she  waa  holding  down,  and  the  plunger  came 
down  over  the  shtil^  and  the  window  was 
thus  held  iq»  la  plac&  She  testified  that  the 
other  iHiidow,  next  to  whldi  Bthd  sat,  was 
apparoitly  np  as  far  as  It  would  go,  bat 
that  she  did  not  examine  it  or  pay  any  par- 
ticular attentton  to  it  to  see  whether  It  was 
up  by  the  cabA  or  not  Ethel,  the 
plaintiff,  had  her  dbow  resting  on  the  win- 
dow sill,  nnder  the  open  sash,  and,  when  the 
train  was  going  fast  around  a  curve  ji^ 
west  of  Orange  station,  botii  windows  ttm; 
the  one  wh«re  Sthel  was  sitting  striking  her 
on  the  arm  near  the  elbow.  The  mother 
testifies  that  the  conductor  was  told  of  the 
accident  and  he  asked  her  If  she  wished 
to  have  the  window  raised  again,  and,  being 
told  "Tes,"  he  raised  botti  windows,  and 
had  to  exert  some  strength  to  make  the 
plnnger  in  the  catch  come  out  and  rest  npoa 
a  pn^ection  to  hold  np  the  window  next  to 
Ethel.  The  windows  remained  open  the 
rest  of  the  Journey. 

It  Is  perceived  that  the  window  ttiat  in- 
jured Bthel  was  already  np  when  she  took 
ber  seat  Who  raised  this  window  does  not 
appear.  That  the  window  was  not  on  the 
catch  Is  quite  obvious.  When  relsed,  the 
only  protection  against  the  window  closthg 
by  the  Jarring  of  the  train  is  the  catch  which 
fastens  the  window  when  opened  to  ito  full 
extent  If  there  was  negligence  of  the  de- 
fendant it  must  have  existed  In  one  of  two 
ways:  In  falling  to  provide  an  effective 
catch,  or  In  a  neglect  of  duty  In  permitting 
a  window  to  remain  partly  open,  unfasten- 
ed by  the  catch.  There  Is  no  proof  that  the 
catch  on  the  window  by  which  the  plaintiff 
sat  was  defective.  Therefore  the  fflily  ground 
tor  Imputed  negligence  to  the  defend.int 
would  be  that  it  was  the  doty  of  Its  serv- 
ants to  see.  If  the  window  was  raised  at  all, 
that  it  was  raised  until  secured  by  the 
catdi.  Mow,  if  the  windows  were  under  the 
eaare  control  of  its  servants,  if  no  one  was 
permitted  to  raise  them  but  some  ooe  of 
the  train  crew,  then  the  responsibility  for 
the  acddHit  might  well  be  put  upon  the  rail- 
road company.  The  windows  of  a  car,  how- 
ever, are  designed  to  be  <^>ened  and  closed 
by  the  passengers  at  their  pleasure.  The 
company  does  not  pretend  to  supervise  the 
act  of  a  passenger  in  adjusting  a  window  to 


suit  his  convttiience.  One  passenger  raises 
and  a  sncceeding  passenger  doses  the  same 
window,  and  this  change  goes  on  as  succes- 
sive passengers  occupy  the  same  seat  No 
responsibility  tests  upon  the  company  for 
the  act  ot  a  passenger  in  leaving  a  window 
unlatched.  The  fiUI  of  this  window,  which 
80  far  as  appears  was  left  unsecured  some 
previous  passenger,  presents  a  queatlon  quite 
different  from  the  fall  of  a  lamp  or  a  racfc 
in  a  car,  over  which  the  company's  agents 
have  entire  control,  and  with  which  the  pas- 
sengers have  no  rl^t  or  duty  to  Interfere; 
Unless  It  was  actually  shown  that  some  one 
of  the  railroad  crew  had  left  the  falling 
window  In  the  position  from  whldi  it  fell, 
the  inference  that  it  was  left  In  that  posi- 
tion by  a  passenga-  would  be  much  stronger 
than  that  it  was  left  by  a  servant  of  the 
defendants.  In  this  situation  no  negligence 
can  be  Imputed  to  the  defendants.  The 
cases  of  Strembel  v.  Ifoooklyn  Helghtt  B.  B. 
Co.,  110  App.  Dlv.  23,  96  K.  T.  Supp.  908, 
and  Faulkner  v.  B.  &  M.  It  B^  OST  Mass. 
254,  72  N.  B.  976,  deal  pertlnoitly  with  sim- 
liar  sitnatitms. 
The  Judgment  should  be  affirmed. 


CONNORS  V.  NEWaX)N. 
(Supreme  Court  of  New  Jersey.   Not.  fl,  lOOS.) 
Lahdlobd  and  TenantJI  167*)--Danoebous 

PBKMISES— INJUBT  TO  ^IBD  PERSONS. 

Where  a  platform  between  the  sidewalk  of 
a  public  street  and  a  store  became  niddeuly  out 
of  repair,  such  Btore  being  occupied  by  a  tenant, 
and  a  pereon  passing  over  sacli  platform  in  oi^ 
der  to  enter  the  store  was  injured,  held,  in  a 
suit  against  the  owner  of  the  premises  for  such 
injury,  that,  In  the  absence  of  a  right  reserved 
to  the  landlord  to  re-enter  the  demised  prem- 
ises for  the  purpose  of  repairing  them,  the  ten- 
ant will  be  deemed  to  be  chargeable  with  the 
duty  of  making  such  repairs. 

[Eld.  Note.— For  other  cases,  aee  Landlord  and 
Tenant  Cent  Dig.  {  672;  Dee.  Dig.  S  167.*] 

(Syllabus  1^  the  Court) 

Appeal  from  District  Court  of  Jers^  City. 

Action  by  John  J.  Connors,  by  his  next 
friend,  Annie  Connors,  against  John  H.  New- 
ton. Judgment  for  defenilant  and  pltdn- 
tiff  appeals.  Affirmed. 

Argued  Jane  term,  1908,  before  REED, 
BBBGEN.  and  YOOBHEES,  JJ. 

James  J.  Hurphy,  for  appellant  Zl^ener 
&  Lane,  for  appellee. 

TOOBHEES,  J.  This  Is  an  appeal  frcnn 
the  judgment  of  the  First  district  court  of 
Jersey  City,  rradered  in  favor  ot  the  detend- 
ant  In  an  action  brought  to  recover  for  per- 
sonal injuries  sustained  by  the  plaintiff.  The- 
case  was  tried  by  the  court  without  a  Jury. 
The  appellant  has  specified  two  points  pur- 
suant to  rule  90  of  this  court  viz.,  tiiat  the 
findtog  <a  the  court  was  contrary  to  law,  and 
that  the  verdict  should  have  been  for  the 
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I^QtUL  Inasmuch  aa  the  determination  of 
tbe  Judge  ia  made  final  and  cooctoalTe  upon 
questions  of  fact  by  section  206  of  the  dis- 
trict court  act,  and  an)eal  Is  given  cmly 
wltb  respect  to  the  determination  of  the 
court  In  points  of  law  (section  206),  it  may  be 
doubted  whether  In  tbe  present  case  suffl- 
clent  spedflcatlon  under  the  rule  has  been 
made  to  entitle  the  a[q;ieal  to  be  heard.  Re- 
solTlng  this  doubt  in  favor  of  the  appellant, 
we  hare  examined  the  state  of  tbe  case  as 
settled  by  the  judge. 

The  plaintiff  was  Injured  on  Sunday  even- 
ing  about  8  o'clodc  by  stepping  into  an  on- 
covered  opening  In  a  wooden  stoop  or  plat- 
form leading  from  the  sidewalk  to  the  house 
owned  by  the  defendant  on  Haidersaa  street, 
Jersey  City.  Tbe  platform  was  used  for  an 
ai^roach  to  a  store  in  the  possession  of  the 
defendant's  tenants.  It  was  about  seven 
feet  wide  from  the  store  door  to  the  side- 
walk. The  hole  was  about  one  foot  from 
tbe  store  window,  and  was  17  by  24  Inches. 
The  bole  In  the  platform  had  formerly  been 
covered  by  a  door  leading  down  Into  a  cellar 
beneath  the  building,  which,  however,  was 
vet,  and  not  used  for  any  pnrpoBe.  Some 
time  In  1906  the  cellar  door  was  removed,  and 
tlie  opening  covered  by  stout  slate,  about  V/d 
Inches  In  thickness,  leaving  small  apertures 
between  the  slats  for  ventilation.  Tbe  slats 
were  fastened  down  to  the  Jolsto  which  sup- 
ported tbe  platform  by  brass  screws.  The 
tenants  In  tbe  store  from  the  time  of  putting 
down  the  slats  had  conslderaUe  tronble  with 
mlsdilerouB  bayn  Is  the  neighborhood,  who 
were  accnatpmed  wantonly  to  tear  up  the 
Blats  and  leave  tbe  bole  uncovered.  This  had 
beoi  done  late  on  Saturday  nlgbt,  or  early 
00  Sunday  morning  prior  to  the  acddoit 
The  store  was  used  as  a  candy  and  cigar 
store  by  William  CToole  and  his  wife,  tenants 
of  the  defendant;  Bfr.  OToole  being  otber- 
vtee  employed  at  night,  and  his  wife  g«ier- 
■lly  taking  charge  of  tbe  store.  Mr.  OToole 
saw  that  the  bole  was  uncovered  whrat  he  re- 
turned txom  bis  work  at  half  past  6  o'clock 
Sunday  morning.  His  wife  had  covered 
the  hole  with  a  couple  of  planks  which  were 
nailed  down.  Mr.  OToole,  on  retomlng  Sun- 
day morning,  se^ng  these  planks  lying  ont 
in  the  street  on  the  car  track,  replaced  tbem 
before  he  went  into  the  house,  and  the  laanks 
woe  still  In  place  when  he  went  to  woA  at 
T  Q'do<&  aa  Sunday  evening  Flaintlfl  was 
a  ne^Jibor,  living  about  one  block  from  the 
pcoulsee,  and  was  a  freoncnter  of  tbe  store 
in  tiie  iffunlses.  Mo  notice  was  givoi  to  de- 
feadani  ttie  landowner,  that  the  covering 
of  the  platform  was  d^ective  or  bad  been 
torn  up  until  tbe  Mcmday  morning  fcdiowing 
the  accident,  when  the  platform  was  at  once 
repaired. 

It  appears  that  the  idatfonn  was  not  a 
part  of  the  sidewalk,  for  It  led  from  the 
■Uewalk  to  the  house  and  was  an  ai^roadi 


to  the  store,  the  doM  ot  which  was  abont 
seven  fe^t  from  tbe  sidewalk.  It  was  not 
used  for  any  purpose  except  In  connection 
with  the  store,  for  the  cellar  door  formerly 
existing  in  the  platform  bad  been  ranoved 
and  slats  permanently  screwed  down  substi- 
tuted. The  inference  is  that  the  platfwm 
was  part  of  the  demised  premises,  and  bo 
the  tenant,  ioot  the  owner,  in  the  absence  of 
an  agreement  to  the  contrary,  no  right  of 
entry  being  reserved  to  the  landlord,  would 
be  liable  for  repairs.  Board  of  Health  v. 
Baatlacfc,  68  N.  J.  Law,  686,  52  Atl.  909.  The 
nuisance  according  to  the  proof  did  not 
exist  at  the  time  of  the  letting  and  so  tbe 
liability  for  repairs  rests  upon  tbe  tenant 
Ingwersen  v,  Rankin,  47  N.  J.  Law,  22,  54  Am. 
Rep.  109.  Moreover,  unless  the  owner  could 
be  held  to  be  an  insurer  that  the  sidewalk 
on  his  premises  shall  be  safe  (assuming  that 
the  platform  fwmed  a  part  of  tbe  sidewalk), 
then  there  was  a  question  of  fact  as  to  bis 
negligence  under  all  tbe  clnmmstancra.  The 
court  decided  that  for  the  defendant  and  such 
question  of  fact  Is  not  reviewable  here. 
Whether  the  landlord  had  a  right  of  entry 
for  the  purpose  of  repairing  was  a  question 
in  the  case  decided  favorably  to  the  defend* 
ant.  Tbe  decision  of  this  was  a  Jnry  ques- 
tion, and  the  court  sitting  as  a  Jury  was 
charged  with  the  conclusive  determination 
of  this  matter  of  fact  O'Malley  t.  Oerth, 
67  N.  J.  Law,  612,  52  AU.  563. 
The  Judgmmt  18  affirmed. 


KEENAN  V.  MUTUAL  LIFE  INS.  CO.  OF 

NEW  YORK. 
(Supreme  Court  ot  New  Jersey.   Nov.  9.  1908.) 
Insubahce  a  523*)— laiB  Poliot— MiBsrAn- 

liENT  AS  TO  AOB. 

A  poli<7  of  insurance  contained  the  condlr 
tlon  that  "  the  age  of  the  insured  shall  have 

been  understated,  the  amount  of  insurance  or 
other  benefit  will  be  equitably  adjasted.  It  was 
discovered  after  hia  death  that  tlie  insured,  who 
had  stated  Ids  age  as  45,  was,  in  fact,  46  years 
of  age.  Held,  that  an  equitable  adjustment 
would  consist  in  paying  the  beneficiary  such  an 
amount  as  the  nremiiims  actually  paid  would 
have  insured  at  the  true  age  of  the  insured. 

[Ed.  Note^FoT  other  cases,  see  Insntaoe^ 
Gent  Dig.  1 1307;  Dec.  Dig.  |  S28.*] 

(Syllabus  by  tha  Conrt) 

Action  by  Maude  L.  Keenan  against  the 
Mutual  Life  Insurance  Company  of  New 
Tork.  Verdict  for  plaintiff.  Rule  to  show 
cause  made  absolute. 

Argued  June  term,  1008,  before  RBED, 
BEBOBN,  and  YOOBHBES,  JJ. 

Edward  A.  &  William  T.  Day,  tor  the 
role.  William  M.  Clevoiger,  opposed. 

BEBD,  J.  On  June  28,  1903,  James  R. 
Keenan  Insured  bis  life  In  the  Mutual  Life 
Insurance  Company  of  New  Xork  for  the 
benefit  of  his  wlf^  Maude  L.  Keenan.  The 
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total  amount  of  bis  iiuuranoe  was  120,000 
coTered  by  two  policies  for  $10,000  each. 
Mr.  Keenan  died  on  March  10,  1907.  In  his 
application  for  the  poUciea  be  stated  that 
he  was  bom  Mandi  28,  1858.  It  Is  admit- 
ted that  he  was  bom  a  year  earlier,  so  that, 
Instead  of  being  45  when  Insured,  he  was  46 
years  of  age^  Ehch  policy  was  written  sub- 
ject to  the  proTistons,  requirements,  and 
benefits  stated  <m  Its  back.  One  of  these 
provisions  Is  as  follows:  "The  company 
will  admit  the  age  of  the  Insured  upon  sat- 
isfactory proof.  Falling  such  proof,  if  the 
age  shall  hare  been  understated*  the  amount 
of  Insurance  or  other  benefit  will  be  equita- 
bly adjusted."  The  company  paid  to  the 
plaintiff,  who  was  the  beneficiary,  the  sum 
of  $9,610  on  each  policy,  this  being  the 
amount  which  the  annual  premiums  of 
$393.60  paid  by  the  insured  would  if  paid 
by  a  person  40  years  of  age  purchase.  This 
action  Is  brought  to  recover  $8M  on  each, 
poUcfr  being  the  difference  betwerai  $9,616 
paid  on  each  and  the  full  amount  insured 
an  each  policy,  namely,  $10,00(K 

On  the  trial  the  theory  upon  wbich  the  le- 
covery  by  the  plaintiff  rested  was  that  the 
Insured  should  have  paid  each  year  on  each 
policy  $409.80  Instead  of  $393.60.  and  that 
tbB  difference  each  yeaE^16.70— together 
with  the  Interest  upon  eadi  payment  for  the 
number  of  years  tbe  policy  was  in  force, 
should  be  deducted  from  tbe  face  value  of 
the  policy.  This  theory  seans  to  lutve  been 
adopted  by  tbe  jury,  which  returned  a  ver- 
dict for  the  plaintiff  for  $646.66.  The  con- 
tract of  life  Insurance  Is  one  in  which.  In 
consideration  of  the  payment  annually,  seml< 
annually,  or  quarterly  of  a  fixed  sum  by 
the  Insured,  the  company  agreed  to  pay  a 
certain  amount  to  the  insured,  or  to  Us 
named  beneflctan^,  upon  the  evoit  of  the 
death  of  the  insurad.  The  annual  <a  stated 
sum  to  be  paid  by  the  Insured  is  fixed  by 
his  expectancy  ol  life;  In  calculatti^  this 
expectancy,  one,  perhaps  the  chief,  dement 
to  be  regarded.  Is  the  age  of  the  insured  at 
the  time  of  the  execution  of  the  contract 
Tbe  calculated  pertod  during  whlcdi  the  an-- 
nual  or  ottara  fixed  premiums  are  to  be  paid 
ia  the  basis  upon  which  the  amounts  of  each 
annual  or  fixed  premium  or  stated  premium 
is  fixed.  These  premiums  are  so  adjusted 
that  the  risk  of  death  from  year  to  year 
during  the  period  of  life  exjfOctaaej  will 
be  paid  for  In  adranoe.  The  younger  the 
Insnred,  tiie  leas  the  risk  of  death,  and  so 
the  less  the  periodical  payments  for  the  in- 
surance ot  a  particular  amount  A  person, 
Uierefeve,  who  states  his  age  as  46,  when 
he  Is  in  fact  46,  yean  of  age,  Is  getting  an 
Insurance  against  a  risk  for  which  he  Is  not 
paying.  In  the  abeoice  of  f^aud  on  the  part 
of  the  Inaurer-Hvlito  he  deserves  nothing- 
it  Is  equitable  tbat  in  case  of  his  death  the 
omnpany  shall  pay  so  much  as  the  insured 
has  paid  for,  and  no  more.  The  theory  upon 
which  the  verdict  was  tound  violates  the 


scheme  upon  which  the  contract  is  based. 
Instead  of  this  theory  being  <Hie  under  which 
the  rl^ft  Is  paid  tor  in  advance,  it  becomes 
one  which  compels  the  company  to  assume,  a 
risk  u[>on  credit,  and  the  amount  credited 
Is  never  to  be  paid  by  the  Insnred  during 
his  life,  but  Is  only  to  be  deducted  by  the 
compaqy  from  the  amount  of  tbe  policy  upon 
his  death.  Such  a  system,  If  applied  to  the 
entire  amount  of  praninms,  would  be  In- 
conceivable In  practice,  for  it  would  Dot 
merely  bankmpt  the  insurance  company, 
but  Would  make  it  Impossible  for  the  com- 
pany to  accumulate  any  assets  to  meet  ito 
losses.  Any  theory  which  leads  to  sodi  a 
result  cannot  be  equitable. 

On  the  trial  one  Berry  produced  what  he 
styled  mles  enforced  by  the  Mutual  Life 
Insurance  Company.  One  of  these  mles  was 
headed  "Changes  of  Ag^"  and  read:  "In- 
creased payment  payable  In  tbe  future  will 
be  made  subject  to  the  payment  of  tbe  differ^ 
ence  of  premium  with  6  per  cent  compound 
interest."  This  mle  covered  Instances  where 
during  the  life  of  the  insured  It  was  dis- 
covered that  he  bad  understated  his  ag& 
For  this  reason  the  witness  gave  It  as  his 
opinion  that  equitably  the  cranpany  should 
take  the  same  courae  upon  tiie  death  of  the 
insured  In  adjusting  the  amount  to  be  paid. 
The  opinion  of  the  witness  was  of  no  value 
whatever.  He  had  never  known  ffiC  an  adr 
justment  made  after  the  death  of  the  In- 
sured under  these  condltl<au.  He  knew  of  ■ 
no  rule  in  the  Insurance  world  respecting  an 
equitable  adjustment  He  was  iHitlrdy  dis- 
qualified to  give  an  oplnlcm  on  what  was  sb 
equitable  adjustmrat,  and  bis  testimony 
should  have  been  overruled. 

But  assuming  that  tlie  rule  ot  the  company 
Is  in  evidence  It  has  no  significance  respect- 
ing the  question  to  be  now  solved.  When 
the  understatement  is  discovered  before  the 
death  ot  the  insured,  the  company  has  tlie 
right  to  do  one  of  two  tfaliwi:  To  say  to 
the  Insured,  (1)  'Tour  policy  can  stand  for 
the  amount  for  which  you  have  paid,"  or  (2) 
"If  you  choose  to  pay  what  you  should  have 
paid,  with  Intraest  then  in  consideration  of 
tbat  payment  and  in  consideration  of  foil 
payment  in  the  future  of  the  amount  of 
premiums  proper  at  your  age,  we  will  put 
you  upon  the  tbotlng  of  a  full  paid  pronitun 
paying  Insured."  This,  it  is  parcel  red.  Is  a 
mere  change  of  contract  The  company  had 
the  right  during  the  life  of  tlie  Insured  to 
make  a  new  contract  TTp  to  that  time  tbe 
insured  had  only  been  Insured  for  the 
amount  for  which  he  had  paid,  and,  If  death 
occurred  before  a  new  adjustment  the  old 
contract  c<mtrolIed,  and  rightly  so.  Bat, 
when  he  had  paid  what  he  should  have  paid, 
and  agreed  to  pay  the  new  rate,  the  com- 
pany received  In  advance  the  consideration 
for  the  future  risk  In  excess  of  the  old  risk. 
At  no  time  bad  the  company  Insured  him  od 
credit  The  inequity  of  the  rule  insisted 
upon  by  the  plaintiff  la  that  It  Is  not  uni- 
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fiffm  In  its  results,  and  wonM  operate  wiQi 
gmt  Jutidahlp  vpaa  tta  Insored  who  lived 
to  a  gteat  age,  and  tike  dlflerouse  at  whose 
BtiteA  age  and  whose  real  age  was  cousid- 
erable.  Mr.  Bnnyan  giTes  an  Instance  where 
tbe  aivUcatton  ot  this  rule  left  notfahig 
to  be  returned  by  the  Insurance  ccnnpany. 
Banyan's  Law  <a  Ufe  Insurance,  p.  116.  On 
tbe  other  hand,  the  rule  that  the  amount 
paid  aban  be  what  the  Insured  paid  for  In 
advance  Is  adopted  by  the  Le^slature  of 
this  state  (P.  U  1907,  pp.  188,  184)  and  by 
tbe  Legislature  of  six  ottier  states.  Althongb 
tbe  statute  In  our  state  was  passed  snbse- 
qaent  to  tbe  execution  of  the  contract  In  this 
case,  It  exhibits  the  leglriatlTe  smse  of  what 
Is  equitable  In  the  present  situation. 

We  tblnk  the  renllct  must  be  set  aside, 
and  a  new  trial  granted.  We  think  also  tbe 
court  should  hare  directed  a  verdict  for  the 
defendant 


EUBSHEBDT  et  al.  r.  STANDARD 
BLElACHmX  00.  et  al. 
(Sopreme  Gonrt  oi  New  Jersey.   Nov.  9,  lOOS.) 
New  Triax  (I  102*)— Nbwit  Djbcovebbd 

EVIDKXCE. 

On  an  application  for  a  new  trial  od  the 
gronnd  of  newly  discovered  evidence,  if  it  ap- 
peals that  testimony  has  in  fact  been  discovered 
BDce  tbe  fonner  trial,  which,  by  tbe  use  of  rea- 
sonable diligence,  could  not  then  have  been  ob- 
tained, and  that  sacb  testimony  is  material  to 
the  issue,  goes  to  tbe  merits  of  tbe  case,  and  is 
not  enmnlative.  the  application  will  be  granted. 
^[Ed.  Note.— For  other  cases,  see  Now  Trial, 
Cent  Dig.  {  210 ;  Dec.  Dig.  {  102.*1 

(Syllabus  by  the  CoarL) 

Action  by  Edmund  B.  Eursbeedt  and  oth- 
ers against  the  Standard  Bleadiery  Ck>mpany 
and  others.  Verdict  for  defendants.  Order 
to  show  cause  made  absolute. 

Argued.  June  term,  1908,  before  GUM- 
UBRB,  a  J.,  and  TBENOHABD  and  HIN- 
TURN,  JJ. 

Chaoncey  Q.  Parker  and  Frauds  H.  Eln- 
Dlcutt,  for  plalntimi.  John  M.  Bell,  for  de- 
fendantiL 

TBENCHABD,  J.  The  plalntUb  were  In 
the  business  of  making  aprons  from  bleached 
goods  called  "lawn,"  and  bought  the  goods 
unUeachad  **la  tbe  gray,"  as  It  la  called,  and 
at  different  times  between  Jairaary  1,  1906, 
and  Maj,  1907,  sent  audi  goods  amounting  to 
3,lS0i^R8  yards  to  tbe  defendants'  bleachery 
to  be  Ueacbsd.  Tb9  i^alntUBi*  dalm  was 
that  tbe  process  of  hipaclifng  eansed  a  str^dii 
or  Increase  In  tbe  goods  bleached,  amount- 
ing to  at  toast  1  par  cent  of  tbe  yardage  and 
that  by  the  contract  between  the  parties  the 
Idaintlfb  ware  antltted  to  tbla  stre^  and, 
notwithstanding  tbe  plaintiffs'  rights,  the 
defendants  had  appropriated  the  stretch  to 
their  own  use.   Tbe  defense  seems  to  have 


been  a  denial  that  tbe  goods  had  been  stretdh- 
ed  by  the  bleaching  In  the  defendants*  works. 

Tbe  jury  found  a  verdict  for  tbe  defend- 
ants, wbereapoa  the  plain tifFs  obtained  a 
rule  to  show  cause  why  a  new  trial  should 
not  be  granted  oa  the  grounds,  am<mg  oth- 
ers, of  newly  discovered  evidence  and  that 
the  verdict  was  OKitrary  to  the  weight  of 
tbe  evidence. 

Reviewing  tbe  evidence  before  tbe  Jury, 
it  appears  that  thwe  was  no  substantial 
dispute  that,  under  tbe  contract  between  the 
parties,  tbe  plalntUh  were  entitled  to  the 
stretch,  If  any,  that  arose  from  bleaching.  To 
sustain  the  verdict  for  the  defendants,  the 
Jury  must  have  been  able  to'  properly  find 
from  the  evidence  that  the  plalntlfCs  failed 
to  show  that  tbe  goods  were  stretched  and 
that  the  streteh  was  aKuroprlated  as  dalmed. 
With  respect  to  this  question,  we  are  In  snch 
doubt  that  we  cannot  say  that  the  verdict 
Is  so  dearly  against  tbe  wel^t  of  tbe  evi- 
dence as  to  Juatuy  ua  in  disturbing  it  on 
that  gromd. 

Coming  now  to  the  new  evidence  taken  un- 
der tbe  rule,  we  observe  that  it  la  of  three 
kinds:  First  That  rdating  to  the  ^'connf 
w  tiie  number  of  threads  to  tbe  Inch  in  the 
lawns  Ueadked  f  the  plalntUCs  by  tbe  dO' 
fendants.  Beccmd.  That  relating  to  the 
"Northrop  Ijoom."  Third.  Direct  evidence 
given  by  certain  former  emtdoySs  of  tbe.de- 
foidanta  as  to  tbe  stretch  m  ''overs"  which 
was  obtained  at  flie  woiiEa  of  tbe  Standard 
Bleadiery,  and  what  was  dona  wltli  It  It 
Is  unnecessary  to  state  with  greater  particu- 
larity this  eividence.  It  is  suflOdent  to  say 
that  rnneh.  If  not  aU,  ot  it  baa  in  fact  beoi 
dlscovmd  alncB  the  tormor  trial;  that,  by 
tbe  use  <tf  reasonable  diligence  it  could  not 
have  been  then  obtained;  that  it  Is  material 
to  the  Issu^  and  goes  to  ttie  merihi  of  the 
case,  and  is  not  cumulative.  Under  these 
circumstances  tbe  motion  for  a  new  trial 
ought  not  to  be  denied,  Tan  Riper  v.  Dun- 
dee Mfg.  Co.,  S8  N.  J.  Law,  162. 

Let  the  rule  to  show  cause  be  made  abso- 
lute. 


WALSH  V.  MAYOR,  ETC..  OF  CITT  OF 

NEWARK  et  al. 
(Supreme  Conrt  of  New  Jersey.   Nov.  9,  1908.) 

1,  Municipal  Cobpobations  (f  294*) — Pub- 
lic iMPBOVEMENra— Notice. 

When  a  public  Improvement  Is  made  with- 
out notice,  actual  or  con&tractlve.  to  the  owner 
of  land  spedally  benefited  thereby,  of  the  in- 
tention to  make  snch  Improvement,  he  cannot 
be  aBsessed  for  special  benefits,  unless  by  some 
act  be  has  waived  bis  legal  zigbt  to  a  hearing. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatiras.  Cent.  Dig.  S  778;  Dec.  Dig.  294.*] 

2.  MunioiPAi.  CoBPOBATions  ({  819*)  —  Pdb- 
uo  lupBOVKMEKTS— AssEBSHERTs  —  Waives 
OF  OBJEcnowa. 

Where  tbe  proceedings  of  tbe  mnnidiwl  au- 
thorities plainly  Indicate  that  the  improTemeut 
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is  intrad«d  to  ba  made  at  public  expense,  and 
DO  aJBseBsment  for  (q>ecia]  benefits  is  contemplat- 
ed, the  fact  that  the  landowner  stood  by  and  saw 
the  improvement  being  made  is  no  waiver  of 
his  right  to  be  heard  or  to  notice  of  the  con- 
templated improvement,  If  he  is  to  be  asaessed 
for  benefits;  for,  nader  such  ctrcamstancea,  the 
municipality  would  be  stopped  from  charging 
laches. 

[Ed.  Note.r-F«r  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  |  838;  Dea  Dig.  S 
819.*1 

{Syllabus  by  tiis  OourtJ 

Application  for  writ  of  certiorari  by  Pat- 
rick 3.  Walsh  agalnet  the  mayor  and  com- 
mon council  of  the  city  of  Newark  and  oth- 
ers.   Writ  allowed. 

Argued  June  term,  1908,  before  REE3D, 
BBRGBN,  and  VOORHEES,  JJ. 

Riker  it  Rlber.  for  proBecutor.  Francis 
Child,  Jr.,  for  defendants. 

BERGEN,  J.  This  Is  an  application  for 
a  writ  of  certiorari,  based  upon  the  follow- 
ing facts:  Vallsburg  was  annexed  to  Newark 
January  1,  1906.  The  prosecutor's  land  is 
located  in  what  was  Vallsburg,  and  it  has 
now  been  assessed,  by  the  municipal  au- 
thorities of  the  city  of  NewaA,  under  pro- 
ceedings taken  since  the  annexatitm,  for  bene- 
fits accruing  from  a  public  sewer  constructed 
by  Vallsburg  before  annexation.  The  pro- 
ceedings by  the  authorities  of  Vallsburg  were 
as  follows:  An  ordinance  was  passed  De- 
cember 9,  1903,  for  the  establishment  of  a 
joint  system  of  sewerage,  according  to  which 
all  sewers  should  be  constructed  within  the 
limits  of  Vallsburg,  and  connected  with  the 
Joint  outlet.  Under  tbe  ordinance  lateral 
sewers  were  constructed,  and  Vallsburg  Is- 
sued its  bonds  to  defray  the  expense.  A 
sinking  fund  was  created  to  provide  for  tbe 
bonda,  and  a  portion  of  the  fund  had  been 
raised  by  taxation  In  Vallsburg  before  an- 
nexation. The  terms  of  the  annexation  re- 
quired the  city  of  Newark  to  pay  the  bonded 
Indebtedness  of  Vallsburg.  In  1903  the  au- 
thorities of  Vallsbui^  called  a  public  meet- 
ing of  the  citizens  to  consider  the  question 
of  constructing  the  lateral  system  of  sewers, 
and  at  that  meeting  the  unanimous  opinion 
expressed  was  that  the  system  should  be 
constructed  at  the  expense  of  the  borough, 
and  that  no  assessment  should  be  made  for 
benefits  arising  from  the  improvement  Aft- 
er this  public  meeting  an  ordinance  was  in- 
troduced and  iKissed  by  the  leglsIatlTe  body 
of  Vailsburg  providing  for  the  construction 
of  the  lateral  sewers.  No  notice  of  the  In- 
tention to  make  said  improvement,  or  tv 
adopt  an  ordinance  looking  to  that  ouL  was 
ever  given  to  tbe  prosecutor,  or  to  any  of 
the  citizens  of  Vallsbarg  liable  to  be  anessed 
for  benefits.  The  lateral  sewers  were  con- 
structed In  1904.  The  municipal  anthorl- 
ties  of  VallsbuiV  Issued  Its  bonds,  sold  them, 
end  oat  of  the  proceeds  paid  the  cost  of 


the  improvemeait.  In  1904  the  tax  levy  con- 
tained the  amount  necessary  to  pay  tbe  In* 
terest  on  the  bonds,  and  also  $2,000  on  ac- 
count of  the  principal  thereof.  After  the 
Improvement  had  been  made  and  paid  for 
out  of  the  proceeds  of  the  sale  of  its  bonds, 
and  after  Vallsburg  had  been  annexed  to 
the  city  of  Nevrark.  an  act  was  passed  by  the 
Legislature  of  this  state  (P.  U  1905,  p.  414} 
declaring,  In  substance,  that  whenever  mu- 
nicipalities, or  portions  thereof,  have  been 
annexed  to,  or  consolidated  with,  any  other 
city,  and  any  local  Improvement  or  Improve- 
ments have  been  or  shall  be  made  In  and 
by  such  municipality  so  annexed,  prior  to 
such  annexation  or  consolidation,  for  or 
on  account  of  which  no  assessment  has  been 
or  sliall  be  made  upon  the  property  in  such 
municipality  peculiarly  benefited  thereby,  it 
stiall  be  lawful  for  the  proper  local  authori- 
ties of  the  city  to  which  any  such  munici- 
pality is  or  shall  be  annexed,  to  make  an 
assessment  upon  all  property  peculiarly  bene* 
flted  by  such  improvement.  It  Is  under  this 
act  that  the  assessment  was  levied  upon 
the  property  of  the  prosecutor  for  the  im- 
provement above  set  out,  which  assessment 
It  is  sought  to  review  by  the  writ  now  pray- 
ed for. 

The  situation,  concisely  stated.  Is  this: 
The  borough  of  Vailsbui^  by  an  ordinance 
determined  to  build  certain  sewers.  No  no- 
tice was  given  to  the  prosecutor  of  the  inten- 
tion to  adopt  the  ordinance  other  than  such 
as  may  be  implied  from  the  public  meeting 
called  by  the  authorities  of  Vallsburg,  at 
which  the  question  was  discussed  whethtf 
the  sewers  should  be  built  at  public  expense 
or  not,  and  where  the  persons  present  ex- 
pressed the  unanimous  opinion  that  It  should 
be  done  at  public  cost  Following  the  adop- 
tion of  the  ordinance,  the  Improvement  was 
made,  the  bonds  of  the  city  Issued  to  pay 
for  it  and  no  attempt  made  by  the  authori- 
ties of  the  borough  of  Vallsburg  to  levy  any 
assessments  for  benefits ;  the  conduct  of  the 
municipal  authorities  of  Vallsbarg  plain- 
ly indicating  that  no  specific  assessments 
against  property  for  sewer  benefits  was  con- 
templated. Under  these  circumstances,  aft^ 
er  the  annexation,  and  the  aasnmptifm  by 
the  dty  of  Newark  of  the  bonds  issued  to 
pay  for  the  cost  of  tbe  lmprovMn»t  the 
clly  seeks,  under  tbe  set  of  1905,  to  assen 
the  property  of  the  prosecutor  for  alleged 
benefits  arlidng  fnnn  the  Impnnranent  VTe 
think  that  the  law  is  well  settled  la  thto 
state  ttiat  the  owners  of  property  liable  to 
assossmmt  tm  a  public  Improvement  are  en- 
tiUed  to  either  constructive  or  actual  notice  of 
the  date  and  place  whm  and  where  they  may 
be  hc»rd  before  the  Improvemrat  Is  deter- 
mined upon  or  made.  In  our  judgment  the 
public  meeting  did  not  amount  to  notice  of 
an  lntentl<m  to  pass  an  ordinance  Uiat  might 
cast  a  burden  upon  the  prosecutor.   On  the 
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coDtrary  the  action  of  the  common  council  of 
Yallsbars.  In  the  adoption  of  the  oidlnance 
without  notice,  the  making  of  tb»  contract, 
the  Issuing  ot  bonds  (or  the  payment  of  the 
Thole  cost.  Indicates  that  no  awesament 
against  the  prosecutor  was  contemplated. 
The  proceedings  of  the  borough  council  of 
Yailsborg  do  not  show  any  notice  of  Inten- 
tion to  adopt  the  ordinance,  nor  Is  there 
proof  that  any  was  given,  and  under  the  rule 
Id  this  Btate,  where  an  improvem^t  Is  made 
without  notice  to  the  landowner  who  may 
be  liable  to  an  assessment,  he  has  been  de- 
prived of  his  conatltntlonal  right  to  be  heard, 
which  subsequent  l^lslatlon  cannot  cure. 
Nor  can  it  be  said  that  this  prosecutor  stood 
by  and  saw  an  improrement  made  for  which 
he  was  likely  to  be  assessed  without  pro- 
test, BO  as  to  waive  his  objection,  because 
the  case  shows  that  he  was  led  to  believe 
that  the  general  scheme  of  improvement  was 
to  be  made  at  public  expense,  and  that  no 
assessment  would  be  levied  against  htm,  and 
the  municipality  would  now  be  estopped 
from  cba^Dg  him  with  laches. 

For  these  reasons  we  think  that  the  writ 
ought  to  go,  and  It  will  be  allowed. 


HARTER  V.  HBNBY  SANCHEZ  CO.  et  al. 
(Supreme  Court  of  New  Jersey.  Nov.  9,  lOOS.) 

1.  AonoN  ({  42*)— MisJOUTDEB  or  Cavbss. 

A  plaintiff  cauiot  In  one  action  assert  au 
tedepeodent  llabilitr  of  a  corporation  in  one 
count,  an  indniendent  liability  of  the  individual 
directors  of  ute  corporation  in  another  count, 
and  the  liability  of  both  the  corporation  and  the 
lndividiial  directors  in  a  third  count 

[Ed.  Note.— For  other  cases,  see  Acdoa,  Dee. 
Dig.  142.*] 

2.  PlEADINO  (I  193*)  —  DXKTTBBKB— MlBJOIN- 

DKB  or  Gaubbs. 
A  misjoinder  of  counts  affords  cause  for  a 
genera]  demurrer  to  the  declaratl<Hi. 

[Ed.  Note.— For  other  caseB«  see  Pleading, 
Gent.  Dig.  {  435;  Dec.  cSg/l  198.*J 

(Syllabus  1^  the  Court) 

AcUom  by  J.  Byard  Marter  against  the 
Henry  Sanchez  Company  and  others.  De- 
mnrrer  to  declaration  sustained. 

A^ned  June  term,  1908)  b^re  GUM- 
UEBB,  a  3n  and  TRENOHABD  and  MIN- 
TUBN,  JJ. 

Cyrus  D.  Marter  and  Samuel  H.  Rich- 
ards, for  plaintiff,   ^llam  BL  Seofert,  for 

def aidants. 

TRENCHARD,  J.  The  plaintiff  in  this 
action  sues  tbe  Henry  Sanchez  Company, 
Benry  Sanchez,  and  Gumerslndo  Sanchez. 
The  action  la  brought  upon  a  promissory 
note  for  $1,000,  made  by  one  of  the  defend- 
ants, the  Henry  Sanchez  Company,  a  cor- 
poration of  this  state,  to  tbe  plaintiff.  The 
first  count  of  the  declaration  charges  the 
company  alone  with  liability.    The  second 
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count  avOTB  lliat  tbe  company  was  dissolved 
under  the  corporation  act  of  this  state ;  that 
the  two  Individual  defendants  were  direct- 
ors of  the  company,  and  became  trustees 
for  the  creditors  under  tbe  statute;  that 
they  have  coriwrate  assets  of  the  company 
In  their  hands  sufficient  to  pay  ail  outstand- 
ing liabilities  of  the  company.  On  these 
facts  the  second  count  seeks  to  recover 
against  these  two  directors  alone.  The  dec- 
laration also  contains  common  counts,  under 
which  the  plaintiff  seeks  to  hold  all  three 
defradauts.  The  defendant  Gumerslndo  San- 
chez demurs  upon  the  ground,  among  others, 
that  the  three  counts  or  causes  of  action  are 
improperly  Joined. 

We  think  the  demurrer  should  be  sustain- 
ed. The  plaintiff  cannot  in  one  action  assert 
an  indei)endent  liability  of  tbe  corporation 
In  one  count,  an  Independent  liability  of  the 
individual  directors  of  the  corporation  in  an- 
other, and  tbe  liability  of  both  the  corpora- 
tion and  the  individual  directors  in  a  third 
count  Dunn  v.  Pennsylvania  R.  K.  Co.,  67 
N.  J.  Law,  877,  51  Atl.  465.  He  may,  under 
the  authority  of  section  55  of  "An  act  con- 
cerning corporations"  (P.  L.  1896,  p.  29^, 
sue  all  of  the  directors  by  the  name  of  the 
corporation,  or  In  their  own  names  or  in- 
dividual capacities,  or  he  may,  under  tbe 
anliiorlty  of  section  92  of  the  act  (E*.  L.  1896. 
p.  806),  sue  auy  one  or  more  of  the  directors. 
He  cannot  however,  join  all  of  them  In  one 
count  (either  In  the  name  of  the  corporation 
or  in  their  own  names),  and  only  some  of 
them  in  another.  Such  misjoinder  of  counts 
affords  cause  for  a  general  demurrer  to  the 
declaration.  1  Chit  PI.  202,  205,  665;  2 
Saund.  117b;  Drummond  v.  Dorant,  4  T. 
R.  360;  Dunn  v.  Pennsylvania  R.  R.  Co.,  67 
N.  J.  Law,  377,  51  AU.  465. 

The  demurrer  will  be  sustained. 


WILLOUGHBT  v.  ERIB  R.  CX>. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  Railboadb  (1  348*)— Accident  at  Cboss- 

INO. 

Held  that,  by  the  clear  weight  of  evidence 
in  this  case,  the  plaintiff  contributed  to  the  ac- 
cident by  his  negligence. 

[Ki.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1144^1149;  Dec.  Dig.  f  348.*] 

2.  Railboadb  (I  330*)— AcciDEnT  at  Oboss- 

INO.  ' 
The  raising  of  the  safety  gates  across  the 
highway  at  a  railroad  crossing  will  not  ezcose 
a  person  intending  to  cross  the  tracks  from  the 
duty  of  looking  and  listening. 

[Bd.  Note.— For  other  cases,  see  B^Iroads, 
C!ent  Dig.  I  1072;  Dec.  Dig.  |  830.*1 

(Syllabns  by  the  Court.) 

Action  by  Alfred  Willougbby  against  the 
Brie  Railroad  Company,  Verdict  for  plain- 
tiff. Rule  to  show  cause  made  absolute. 

Argued  June  term,  1908,  before  RBBD, 
BERGEN,  and  VOORHEES,  JJ, 
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JiAn  Ii.  Jcdmson,  ftn  .plaiiiitlfl.  Cortlandt 
&  Wayne  PaAer,  for  defeiulaiit. 

VOORHEES,  J.  Tho  plaintiff,  the  arlTer 
of  a  brewery  wagon.  In  crossing  the  torle 
Railroad  at  Bloomfield  aTenue  in  the  city 
of  Passaic,  was  Injured  by  a  collision  wltb 
an  east-bound  train.  Plaintiff  was  attempt- 
ing to  cross  from  south  to  north.  The  rail- 
road tracks  are  constructed  through  the  mid- 
dle of  Main  avenue,  the  right  of  way  being 
about  45  feet  in  width,  and  are  fenced  In  on 
both  sides  with  a  fence  and  privet  hedge. 
On  the  south  side  of  the  right  of  way  Main 
avenue  is  60  feet  In  width,  and  has  two  trol- 
ley tracks  upon  It,  the  nearer  trolley  track 
being  about  14  feet  from  the  railroad. 
Bloomfleld  avenue  is  60  feet  In  width.  West- 
erly 279.80  feet  from  Bloomfleld  crossing  Is 
the  Jefferson  street  crossing.  Th&  train 
which  did  the  damage  was  nmnlng  from 
west  to  east.  The  hedge  Is  feet  high. 
The  brewery  wagon  driven  by  the  plaintiff 
was  of  Bufflclent  height  so  that  the  plalntlfC 
sitting  upon  it  had  a  clear  view  over  the  top 
of  the  hedge.  It  was  claimed,  however,  that 
five  (6)  telegraph  poles  located  about  125  feet 
apart  parallel  with  the  right  of  way  obstruct- 
ed his  view  of  the  tra<^  Of  these  poles  the 
first,  5  Inches  in  diameter,  stood  30  feet  from 
Bloomfield  avenue  crossing,  then  next  were 
two  other  5-lnch  poles,  then  an  IS-lnch  and 
12-lncb  pole.  The  wagon  had  stopped  about 
20  feet  away  from  the  gates,  which  were 
down  because  of  a  train  passing  to  the  west- 
ward. The  horses  were  standing  croBSwIae, 
diagonally  across  Main  street,  facing  toward 
the  gates. 

The  plaintiff  testified:  "I  looked  around 
and  couldn't  see  nothing,  and  I  started  driv- 
ing. The  gates  lifted  up,  and  I  looked 
around  and  couldn't  see  nothing.  I  started 
on  and  drove  my  horses  on,  and  when  I  got 
Just  to  the  gate  I  looked  around  again  and 
couldn't  see  nothing.  When  I  drove  on  the 
track  I  looked  around  again.  Just  as  my 
horses  got  on  the  track  I  heard  a  shout,  and 
I  looked  arotind  and  saw  a  train  approach- 
ing through  a  cloud  of  smoke."  This  smoke 
came  from  the  train  which  had  Just  passed 
going  westward,  and  was  first  seen  by  the 
plaintiff  wh«i  he  got  on  the  track.  The 
Bmoke  had  then  come  down.  He  did  not 
hear  any  whistle  or  bell.  On  cross-examina- 
tion he  said  that,  when  the  west-bound  train 
had  passed,  "I  looked  both  ways  and  I  list- 
ened,  and  looked  up  the  track  and  couldn't 
see  nothing.  When  the  gates  lifted  up  I 
looked  around  again  and  couldn't  see  nothing, 
so  I  started  to  drive."  He  also  said  that  the 
gates  went  np  about  a  couple  of  seconds  aft- 
er the  west-bound  train  psLSsed,  and  a  couple 
of  seconds  after  the  gates  went  up  he  started. 
It  Is  not  disputed  that  the  locomotive  of  the 
west-bound  train  and  ttiat  of  flie  east-bonnd 
train  wbldh  Inflicted  the  injury  passed  each 
other  at  about  the  Jefferson  street  crossing 


abont  28D  tmt  distant  fMn  wifttwrfUM  an- 
nae. 

It  !■  ipitte  erktant  fnwi  the  tMOmaay  that 
a  train  could  be  noo  at  a  dlatance  ct  700 
feet  ThB  photographs  offered  also  demoa- 
sttated  this  fact  One  witness  says  he  saw 
two  wagoos  waiting  at  the  gates,  one  on  each 
sUle  of  the  Bloomfl^  aTenne  crossing,  and 
that  when  the  gates  went  np  both  wagone 
started  to  pass  over.  As  aooa  as  he  opened 
the  gates  the  wagons  started  to  go  over. 
Another  witness,  the  driver  of  one  of  the 
wagons,  says  the  west-bound  train  wasn't 
quite  passed  before  the  gates  were  opened 
and  he  and  the  plaintiff  both  started  to  cross. 
A  woman  called  at  blm  and  waved  her  hand, 
and  he  turned  and  saw  the  train  and  pulled 
his  horses  back,  while  the  plaintiff  whipped 
up  his  horses;  that  tiiey  both  started  before 
the  gates  were  completely  up.  Another  wit- 
ness saw  the  trains  pass  at  Jefferson  street, 
and  saw  the  plaintiff  coming  under  the  first 
gate.  The  end  of  the  west-bound  train  was 
clear  of  the  crossing  and  the  two  trains  were 
passing  each  other  at  Jefferson  street  An- 
other witness,  standing  on  the  west  side  of 
the  crossing  between  the  trolley  tracks  and 
tiie  railroad,  saw  the  train  comhig  from  the 
depot  and  stepped  forward  to  stop  the  plain- 
tiff, but  his  horses  were  then  on  the  track. 
He  had  to  turn  his  horses  somewhat,  and 
then  proceeded  across  when  the  gates  were 
nearly  up.  This  witness  says:  "X  stepped 
fbrward  to  stop  him.  At  the  same  time  he 
saw  the  train  himself  and  lashed  his  horses." 
The  depot  referred  to  was  over  700  feet  from 
the  crossing.  These  witnesses  were  all  pro- 
duced on  the  part  of  the  plaintiff. 

The  fact  that  about  the  time  of  the  rais- 
ing of  the  gates,  and  a  second  or  so  before 
the  plaintiff  turned  his  horses  In  preparation 
to  start  across  the  railroad,  the  east-bound 
train  bad  about  reached  Jefferson  street 
crossing,  sfty  800  feet  away  (for  the  two 
trains  met  there),  Is  quite  conclusive  upon 
the  point  that  before  the  plaintiff  had  pass- 
ed upon  the  track  and  while  yet  in  a  place 
of  safety  the  east-bound  train  had  approach- 
ed within  700  feet  of  the  crossing,  and  had 
come  well  within  his  line  of  vision  and  was 
unobscured  by  smoke.  If  It  be  true  that  be 
looked  before  starting,  he  must  have  looked 
Ineffectually.  If  the  track  was  obscured  by- 
smoke  when  he  looked  he  ought  to  have  watt- 
ed until  the  smoke  had  cleared  away.  His 
testimony  negative  the  Idea  that  there  was 
smoke  at  that  time,  for  plaintiff  says  he  did 
not  see  the  smoke  until  the  w^t-bound  train 
had  passed  and  he  had  gotten  upon  the 
tracks.  If  the  poles  Interfered,  such  obstruc- 
tion was  easily  overcome.  A  sli^t  move- 
ment on  the  part  of  the  observer  would  have 
aconnpUBhed  It,  and  prudence  should  have 
dictated  to  the  plalntlfl.  If  Indeed  he  dlacor- 
ered  that  be  could  not  see  because  of  Uie 
poles,  to  take  a  differeit  standpoint  fi>r  his 
observation.   He,  hon*cver,  did  not  oomplalo 
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of  the  poles.  He  nld  he  didn't  eee  anything. 

The  Court  ot  Brrora,  In  Central  R.  B. 
Smallegr.  61  N.  J.  Law.  277,  39  Aa  685,  has 
laid  down  the  rale  that  the  duty  of  a  travel- 
er  Ui  croealDg  a  railroad  to  look  and  listen 
moat  be  performed  by  doing  those  things 
which  will  make  its  performance  reasonably 
eflectlve.  Therefore  the  plaintiff,  with  a 
Tlew  of  orer  an  eighth  of  a  mile,  muflt  be 
held  to  have  contrlbnted  to  the  accident  by 
proceeding  to  cross  without  obsetrlng  the 
approaching  train,  for  a  proper  obetirration 
most  hare  revealed  It  Dlele  t.  Erie  R.  R., 
70  N.  J.  lAW.  1S8,  56  Atl.  166;  Beeg  t.  N.  T. 
8.  &  W.  B.  R..  70  N.  3.  Law,  66^  66  Atl.  166; 
Winter  r.  N.  Y.  &  L.  B.  R.  66  N.  J.  Law, 
877,  SO  Atl.  389;  Van  Riper  t.  N.  T.  S.  & 
W.  B.  B.,  71  N.  J.  Law.  845,  58  Atl.  26. 

The  ralstDg  of  the  gates  did  not  excnse 
him  from  exercising  this  caution,  for  it  has 
beoi  held  that  the  n^ect  to  give  warning 
by  a  railroad  of  the  approach  of  a  train  to 
a  highway  crossing,  wboi  even  so  gross  as 
to  amount  to  a  dedaratlmi  that  the  way  la 
safe  for  trBTelers,.does  not  absolTO  a  person 
iboDt  to  croes  the  tracks  from  the  duty  ot 
making  an  Ind^ndent  obserratlon.  Swan- 
son  T.  Central  R.  R.  Co.  (Ct  Err.  &  App.)  63 
N.  J.  Law.  005,  44  Atl.  852.  The  clear  weight 
of  evidence  la  that  the  view  was  unobstruct- 
ed, and  that  t^e  plaintiff  contrlbated  to  the 
accident  by  bla  negligence. 

The  defendant's  counsel  requested  the  court 
to  charge  the  Jury  that  If  they  find  that  the 
plaintiff's  negilgraice  Is  shown  by  a  prepond- 
erance frf  the  evidence  they  need  go  no  fur- 
ther and  a  ve/dlct  should  be  found  for  the 
defendant,  provided  that  Diligence  contribu- 
ted to  the  accident  This  the  court  refused 
to  do.  It  was  a  sound  prt^osltlou  of  law, 
and  should  have  been  charged. 

The  rnle  will  be  made  absolute^  and  a  ve* 
Hire  de  novo  awarded. 


QUAOLIAIf  A  T.  JERSEY  CITT,  H.  &  P.  ST. 
RT.  CO. 

(Supreme  Court  ot  New  Jeisey.  Nov.  8.  190a) 

1.  CabkiBbs  818*)— Ihjttbies  to  Passbii- 

OBB. 

The  first  reason  relied  upon  In  this  case  for 
new  trial  fs  that  the  verdict  was  against  the 
wdght  irf  the  evidence,  and  waa  not  snstained 
1b  point  of  tact 

[Ed.  Note.— For  other  cases;  see  Carriers, 
Dec.  Dig.  I  Sia*] 

2.  New  Tbiai.  ft  86*)— Absbnob  ot  WrrNESS. 

A  new  trial  will  not  be  graQted  on  acconnt 
of  surprtoe  in  the  absence  of  a  witness,  where 
leasonable  diligence  was  not  nsed  b;  the  ap- 
tflcant  to  procure  bis  attendance,  and  where  his 
tbeeoce  was  not  dne  to  the  Improper  conduct  of 
tbe  prevailing  party. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig-  i  192;  Dec  Dig.  fWL*] 

(Synabos  by  the  Court) 

Action  by  Giachtno  Quagllana  against  the 
Jersey  City,  Boboken  ft  Fatorson  Street  Rail- 


way G(»upany.  Verdict  tm  deCflndtBt  Bnla 
to  show  cause  discharged. 

Argued  June  term.  1808,  before  GUM- 
MERB.  a  J.,  and  TRENCHABD  and  MIN- 
TtTRN,  JJ. 

Tredenbnrgh,  Wall  ft  Carey,  for  plaintiff. 
Leonard  J.  Tyma  and  Howard  MacSherry,, 
for  defendant. 

TRENCHARD,  J.  This  actlcm  was  brought 
by  the  plaintiff  to  recover  compensation  for 
injuries  to  his  foot  ali^^  to  have  been 
caused  by  reason  ot  his  being  thrown  from 
and  run  over  by  a  trolley  car  of  the  defend- 
ant company  as  he  was  attempting  to  board 
the  car.  The  trial  at  the  Essex  drcnlt  re- 
sulted in  a  verdict  for  the  defendant  The 
plalntifl  was  allowed  this  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside. 

The  first  c<mtentlon  of  the  plaintiff  la  tliat 
the  verdict  was  contrary  to  the  weight  of  the 
evidence.  There  is  no  merit  in  this  conten- 
tion. The  story  of  the  plaintiff,  that  the  car 
had  come  to  a  standstill,  and,  as  he  was  in 
the  act  of  boarding  It,  the  car  suddenly  start- 
ed forward.  Is  corroborated  by  only  one  wit- 
ness. On  the  other  hand,  the  contention  of 
the  defendant  company  Is  that  the  car  in 
question  was  bound  south  toward  Hoboken. 
and  on  approacliing  a  junction  It  stopped  25 
or  SO  feet  north  of  the  same  in  compliance 
with  the  rale  requiring  cars  to  stop  before 
crossing  Intersecting  tracks;  that  this  stop 
was  only  momentary;  that  the  car  started 
up  again,  and  then  a  large  crowd  of  Italians 
and  others,  of  whom  tlie  plaintiff  was  one, 
who  were  standing  on- the  south  side  of  the 
junction,  rushed  towards  the  car,  and  that 
the  plaintiff,  who  was  among  them.  In  at- 
tempting to  board  the  moving  car  when  It 
was  partly  across  the  intersecting  tracks,  in 
s<mie  way  fell,  and  either  his  foot  was  la- 
jured  by  the  car  wheel,  or  caught  In  some 
part  of  the  intersecting  tracks,  and  was  so 
injured  that  it  became  necessary  to  amputate 
It  This  account  of  the  accident  as  given 
by  the  defendant  company,  Is  corroborated 
by  several  witnesses.  The  verdict  was  there- 
fore not  contrary  to  the  weight  of  the  evi- 
dence. 

The  next  contention  of  the  plaintiff  Is  that 
one  Bagl^,  a  material  witness  for  the  plain- 
tiff^ was  Influenced  by  the  defendant  to  ab- 
Beat  himself  from  the  trial,  and  that  bla  ab- 
sence justifies  this  court  in  granting  a  new 
trial.  Misconduct  of  the  prevailing  party  or 
his  attorney  In  Inducing  a  witness  to  absent 
himself  from  the  trial  la  ground  for  a  new 
trial.  Carey  v.  King,  0  Ga.  75;  Barron  v. 
Jackson.  40  N.  H.  S66 ;  Crafts  v.  Union  Mut 
F.  Ins.  Co.,  36  N.  H.  44.  But  the  miscon- 
duct must  be  clearly  established.  Marsh  v. 
Monckton.  1  Tryw.  ft  G.  84.  The  affidavit* 
in  this  case,  taken  In  pursuance  of  the  rale, 
do  not  disclose  misconduct  upon  the  part  of 


*rw  ether  cmw  wm  Mm*  toplo  and  mcUon  NUMBBB  Is  D*o.  A  Am.  Diss.  UOT  to  date,  *  R^rter  ludeiM 

Digitized  by  Google 


71  ATLAimO  BEPOBTEB. 


(N.X. 


tbe  defmdBnt  or  Its  attorney.  It  appears 
that  both  Bidea  deelred  to  use  Bagl^  aa  a 
witness.  He  was  aubpcenaed  by  tbe  defend- 
ant, but  not  by  the  plaintiff.  When  he  ap- 
peared at  the  office  of  the  attorney  of  the 
defendant  at  about  10  o'clock  in  tbe  morning 
of  the  day  of  trial  he  was  Intoxicated,  and 
because  of  his  condition  was  Informed  that 
he  was  not  needed  that  day,  but  was  request- 
ed to  be  In  court  the  next  following  morning. 
The  plaintiff  TOlnntarlly  moved  his  case  no^ 
withstanding  the  absence  of  tbe  witness.  The 
action  upon  the  part  of  the  defendant's  at- 
torney in  eicuBing  tbe  witness  was,  we  think. 
In  good  faith  and  evinces  no  miscondoct  on 
his  part  The  controlling  reason  why  tbe 
plaintiff  did  not  hare  the  benefit  of  Bagley*! 
testimony  was  that  he  had  ne^ected  to  buI>- 
ptena  him.  A  new  trial  will  not  be  granted 
becanse  of  the  absence  of  a  witness  due  to 
tbe  negligence  of  the  applicant.  Sherrard  t. 
Olden,  6  N.  J.  Law,  844  ;  29  Cyc.  872. 

Let  the  rule  to  show  cause  be  dlacharaed, 
wltli  costs. 


BTUBM  T.  HTTOK. 
(Supreme  Court  of  New  Jersey.   Nor.  0,  1908.) 

i.  L&NOLORO  AKD  TeRART  ($  124*>— liEABB  OT 

Bedboou. 

A  lease  of  a  bedroom  does  not  cartr  with 
it,  as  a  necessary  incident,  a  right  to  a  sopitly 

of  water. 

[Ed.  Note^For  ot^er  cases,  see  lAndloid 
and  Tenant,  Dee.  Dig.  f  124.*] 

'2.  LlCKItSKS  (8  44*)— BZTOCATION. 

Where  a  landlord  demises  a  iKdroom,  and 
permits  the  tenant  to  obtain  water  from  other 
rooms  in  the  house,  such  permission  is  a  mere 
revocable  license,  and  vests  no  legal  right. 

^[Bd.  Note.— For  other  cases,  see  ijcenses. 
Cent  Dig.  {  98;  Dec.  Dig.  fi  44.*] 

(Syllabus  by  the  Court.) 

Ai^>eal  from  District  Oonrt  of  Hoboken. 

Actlcm  Wendelin  Storm  against  William 
Hock.  Judgment  for  plalntU^  and  defend- 
ant appeals.  Beversed. 

Argned  June  term.  1908,  before  OABBI- 
SON.  SWATZB,  and  PABKEB,  JJ. 

John  Griffin,  for  appellant.  Frederfdc  Dief- 
fenbach,  Jr.,  for  appellee. 

SWATZB,  J.  The  plaintiff  was  tenant  of 
tbe  defendant,  under  a  lease  which  described 
the  premises  demised  as  "all  the  front  bed- 
room on  the  top  floor  of  the  house  known  as 
No.  Ill  Zabrlskle  street,  in  said  dty  of  Jer- 
sey City,  and  the  shop  in  tbe  rear  of  said 
house."  It  was  proved  at  the  trial,  over  tbe 
defendant's  objection,  that  at  the  l)eglnnin£ 
of  the  tenancy,  and  for  several  years  there- 
after, tbe  plaintiff  used  to  go  Into  other 
rooms  of  111  Zabrlskle  street,  and  take  water 
from  them  into  the  room  described  in  tbe 
lease;  and  that  after  Oct<to  23,  1907.  the 


defendant  refused  to  allow  tbe  plaintiff  to 
obtain  water  as  liefore.  The  trial  Judge  con- 
ceived that  this  constituted  an  unlawful  In- 
terference with  tbe  plaintlfTs  rights  in  the 
bedroom,  and  gave  Judgment  In  bis  favor. 
The  lease  makes  no  mention  of  appurtenan- 
ces, but  we  think  the  case  need  not  be  rest- 
ed on  that  fact  We  know  of  no  rule  of  law 
that  obliges  a  landlord.  In  the  absence  of  ex- 
press agreement,  to  supply  water  to  tenants. 
The  precise  Question  has  arisen  in  Massa- 
chusetts and  Bbode  island,  and  been  decided 
adversely  to  tbe  tenant  Leighton  v.  Bicker, 
173  Mass.  664,  04  N.  B.  254;  Sheldon  v.  Ham- 
ilton, 22  B.  I.  280,  47  AtL  816^  84  Am.  St 
Bep.  839. 

A  somewhat  similar  question  was  before 
our  court  of  chancery  in  Oilphant  v.  Bich- 
man,  67  N.  J.  Bq.  280,  59  Ati.  241.  In  that 
case  the  lease  was  of  a  lot  at  tbe  edge  of  a 
mill  pond,  with  the  privilege  of  building  and 
maintaining  an  icehouse  thereon,  which  was 
to  be  used  for  no  other  purpose  than  an  ice- 
house. It  was  the  custom  ot  the  lessee,  for 
several  years,  to  fill  tbe  house  from  the  les- 
sor's pond.  It  was  held  that  the  taking  of 
the  ice  amounted  to  no  more  than  a  license ; 
and  tbe  lessee  was  enjoined  from  the  cutting 
and  removing  It  In  the  present  case,  tbe 
plaintiff  argues  that  water  Is  so  essential  to 
the  use  of  a  bedroom  that  tbe  right  to  take  it 
passes  as  a  necessary  incident  and  cites  Hill 
V.  Scbultz,  40  N.  J.  Eq.  164,  as  authority;  but 
In  that  case  it  was  held  that  the  right  to  have 
a  platform  retained  in  a  horizontal  position 
on  the  street  to  enable  customers  to  approach 
a  show  window  was  not  a  necessary  Incident 
to  tbe  use  of  tbe  demised  premises. 

A  supply  of  water  to  a  bedroom  is  no 
more  necessary  than  a  supply  for  a  dwelling 
bouse,  or  than  beat,  light  furniture,  or  bed- 
ding; all  alike  are  commoditleB,  with  which 
the  tenant  must  supply  himself  in  tbe  absence 
of  an  agreement  to  the  contrary  with  his 
landlord. 

The  fact  that  the  plaintiff  was  allowed  for 
some  years  to  obtain  water  from  other  rooms 
In  the  bouse,  being  at  best  a  mere  license  ami 
BO  indeflnlte  in  character  tbat  it  would  be  im- 
possible to  determine  Its  precise  extent  in- 
vested tbe  tenant  with  no  legal  right 

Let  the  judgment  be  reversed,  and  the  rec- 
ord remitted  for  a  new  trial. 


WALLACE  T.  HAINES. 

(Supreme  Court  of  New  Jersey.   Nov.  9,  1908.) 

Maoteb  ano  Servant  (S  219*)  —  Ihjdbt  to 
Sbbvaitt— Assuurnon  or  Risk. 

A  dram,  part  of  a  laundi^  mangle,  was 
revolving  rapidly  towards  a  rigid  rod  which 
extended  across  the  machine  parallel  with,  and 
about  one  inch  from,  tbe  drum.  The  plaintiff 
was. employed  as  a  laundress,  in  which  Berrice 
it  was  her  duty  to  see  that  tlie  machine  was 
supplied  with  tbe  materials  to  be  lanndried. 
The  drum  was  carrying  a  fabric  towards  tJie 
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ni,  between  which  snd  the  dram  it  yfu  paM- 
iat,  and  the  plaintiif  placed  4ier  hand  opoo  the 
drum  in  trylDg  to  remove  a  fold  in  the  fabric. 
Tbe  rapid  motion  of  the  dnuB  carried  plaintiff's 
liaod  to  and  nnder  the  rod,  cansing  the  injary 
for  which  salt  was  broagfat.  The  machine  was 
not  defective,  and  the  plaintiff,  having  wotted 
with  mangles  of  aimilar  character,  was  familiar 
with  the  constmction  and  operation  of  the  ma- 
diiu  eaoBing  the  injury.  Held,  that  the  danmr 
tt  haflnf  her  hand  drawn  tmder  the  rod,  if  m 
jnt  it  on  the  revolving  drum,  wai  an  obvlooa 
one,  the  rl^  of  which  plaintiif  had  assamed. 

[Ed.  Note.— For  other  caaes^  see  Master  and 
Sernnt.  Cent.  Dig.  f  616 ;  Dec.  Dig.  f  218.*] 

(Syllahas  by  the  Court) 

Brror  to  Circuit  Court,  Atlantic  Cotmty. 

Action  by  Aztna  C.  Wallace  against  Newton 
Haines.  Judgment  for  plalntUt*  and  defend- 
ant brings  error.  Reversed. 

Argaed  June  term,  1908,  before  BBBDf 
BERGEN,  and.YOORHEES,  JJ. 

C.  L.  Cole,  for  plaintiff  In  errcff.  J.  J. 
Crandall,  for  defendant  In  error. 

BERGEN,  J.  At  the  doee  of  the  plaintiff's 
case  It  appeared  that  she,  while  In  the  em- 
ploy of  defendant  as  laundress,  was  Injured 
b;  a  mangle,  which  Is  a  machine  used  in  the 
work  she  was  «npIoyed  to  do ;  that  the  parts 
of  the  machine  causing  the  injury  were  a  re- 
Tolving  heated  drum,  and  a  small  rigid  metal 
rod  extending  fmn  one  side  of  the  mangle  to 
tbe  other  parallel  with,  and  about  one  inch 
frcMn,  the  drum;  and  that  the  Injury  was 
caused  because,  in  trying  to  straighten  a  fold 
In  the  fabric  which  was  being  carried  on  the 
dram,  her  hand  was  caught  between  the 
dmm  and  rod.  and  so  seriously  burned  as  to 
require  Its  amputation.  There  was  no  evi- 
dence that  the  machine  was  defective;  for, 
although  there  was  some  evidence  that  tbe 
rod  was  not  equally  distant  along  its  whole 
length  from  the  drum,  that  evidence  was  on 
pialntUTs  motion  stricken  out,  and  all  that 
renuined  to  go  to  the  Jury  was  the  fact  that 
with  a  drum  rapidly  revolving  towards  a 
metal  rod,  with  but  the  space  of  an  inch  be- 
tween the  drum  and  rod,  the  plaintiff  put 
her  hand  on  the  dmm  to  remove  a  fold  In  tbe 
fabric  which  was  being  carried  on  It  between 
the  dnun  and  rod,  and  that  In  so  doing  her 
hand  was  carried  with  tbe  drum  and  caught 
between  it  and  the  rod.  We  are  of  opinion 
that  such  a  result  was  the  obvious  conse- 
quence of  her  act,  and  that  the  case  falls  dl- 
rectly  within  the  rule  laid  down  by  the  Court 
of  Errors  and  Appeals  in  Mika  v.  Passaic 
Print  Works  (recently  decided)  70  Atl.  327, 
and  the  refusal  to  grant  the  motion  for  a 
nonsuit  made  by  tbe  defendant  at  the  close 
of  platatUTs  case  was  an  error  which  re- 
Qulres  the  reversal  of  this  Judgment.  Tbe 
charge  to  the  Jury  discloses  that  there  was 
no  dieted  question  of  fact  submitted.  Cer- 
tain legal  principles  were  stated,  which  If  ap- 
plied to  the  undisputed  facta  eaiUtled  the  de- 
fendant to  a  favorable  direction. 


Tbe  Judgment  Is  nversed.  and  a  VMtlre  de 

novo  ordered. 

For  damages  suffered  by  him  as  the  result 
of  tbe  Injuries  to  his  wife,  the  husband  of 
tbe  plaintiff,  Camirtwll  Wallace,  brought  his 
salt  and  recovered  a  Judgment  against  this 
defendant,  which  was  removed  to  this  court 
by  a  writ  of  error,  and,  as  hhi  right  to  re- 
cover rested  upon  the  same  facts,  tbe  cases 
were  argued  together.  We  have  determined 
that  tbe  proofs  did  not  support  tbe  Judgment 
in  favor  of  the  wife,  and  the  conclusion  in 
that  case  controls  tbe  result  in  tbe  action 
brought  by  tbe  husband. 

Tbe  judgment  in  that  case  la  alio  revers- 
ed, and  a  venire  de  novo  ordered. 


AlCOTS  V.  PUBUO  SBEVICB  CORPORA- 
TION OF  NEW  JERSEY. 
(Supreme  Court  of  New  Jers^.  Nov.  16;  1008.) 

Stbebt  Railboads  (I  86*)— iHJun  to  Tut- 
KLES— EvinaNCB. 

The  fact  that  plaintiff's  wagon  wheel  caught 
in  a  switch  device,  whereby  plaintiff  was  thrown 
and  injured,  will  not  ipao  facto  furnish  the 
basis  for  a  verdict  against  defendant,  where 
the  latter  presented  uncontradicted  exculpatory 
proof  that  the  switch  was  of  standard  pattern 
and  In  general  nae,  and  that  It  was  property 
laid  and  inspected. 

[Ed.  Note.~ror  other  caaea,  see  Street  Rail- 
roada^  Cent  Dig.  i  lfi6;  Dec.  Dig.  i  86.*] 

(Syllabus  by  the  Court) 

Error  to  Clicolt  Court,  -Camden  County. 

Action  by  Charles  M.  Alcott  against  the 
Public  Service  Corporation  of  New  Jersey. 
Judgment  for  jdalntlff,  and  defendant  brings 
error.  Reversed. 

Argued  June  term,  1908,  before  the  CHIEF 
JUSTICE  and  TBBNCHABD  and  MIN- 
TURN,  JJ. 

E.  A.  Armstrong,  for  plaintiff  in  error. 
John  W.  Wescott,  for  defendant  in  error. 

MINTURN,  J.  The  plaintiff  was  driving 
a  loaded  wagon  on  Broadway,  between  Wal- 
nut and  Newton  avenues,  in  Camden,  in  Ap- 
ril, ld06b  He  had  frequently  driven  over  the 
same  route,  and  was  familiar  with  the  lo- 
cality. Upon  this  occasion,  as  he  approached 
a  cross-over,  used  by  defendant  company  as 
part  of  Its  track  system  to  switch  cars  to  an 
adjoining  track,  he  turned  to  the  right  with 
the  view  of  leaving  the  track  for  the  pur- 
pose of  passing  a  team  ahead  of  him.  In- 
stead of  leaving  the  track,  however,  his 
wheels  skidded  or  slid  along  the  track  until 
one  of  the  wheels  came  in  contact  with  what 
Is  called  "the  mate"  in  the  switching  device, 
at  which  point  the  wheel  became  locked  and 
the  wagon  suddenly  stopped,  throwing  the 
plaintiff  from  his  seat,  causing  him  the  Inju- 
ries which  form  the  basis  of  this  suit 

Tbe  vrrit  of  error  Is  directed  mainly  to 
the  exceptions  to  the  refusal  of  tbe  court  to 
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noiunilt  and  to  direct  a  ver^d^  substantially 
upon  the  grounds  that  no  act  of  negligence, 
and  no  omission  of  legal  duty  by  d^endant; 
bad  been  shown  upon  which  a  rerdlct  against 
it  could  be  predicated.  The  Tarlons  aaelgn* 
ments  of  error,  as  well  as  defendanfa  re^ 
Quests  to  charge,  are  based  upon  this  concep- 
tion of  the  absence  of  legal  liability  npon  dfr- 
fendanfs  part  as  a  tort  feasor.  To  support 
this  contention,  upon  the  motion  to  direct  a 
verdict,  the  record  shows  that  the  switch  In 
qnestion  was  of  standard  make,  was  common- 
ly used  In  street  railway  traffic,  bad  be^ 
properly  InstaUed,  and  that  it  was  dally 
Inspected  bj  competent  employ^  It  further- 
more appeared  that  it  was  in  good  order 
upon  the  day  of  the  accident,  and  also  upon 
the  day  l>efore,  and  the  day  after  the  acci- 
dent In  view  of  this  status,  the  utmost 
that  can  be  claimed  In  favor  of  the  plaintiff's 
right  of  action  Is  that  the  doctrine  of  res  ipso 
loquitur  required  the  defendant  to  excnlpate 
Itself  by  furnishing  proof  of  the  performance 
of  Its  legal  duty,  which  proof  would  be  tanta- 
mount to  negativing  the  existence  of  action- 
able negligence.  Bahr  t.  Lombard,  63  N.  J. 
Law,  233,  21  Atl.  190,  23  Atl.  167;  Collins 
V.  W.  J.  Express  Co.  (N.  J.  Err.  &  App.)  70 
Atl.  344.  Such  uncontradicted  proof  having 
been  offered  in  this  case,  we  are  unable  to 
perceive  that  any  element  of  negligence  ex- 
isted upon  which  the  verdict  can  be  l^ally 
predicated  or  supported;  and  a  verdict 
should,  therefore,  J^ave  been  directed  for  the 
defendant  Bobblok  t.  Erie  B.  B.  Co.  (N.  J. 
Err.  &  App.)  68  Atl.  204. 

The  Judgment  of  the  circuit  court  is  re- 
versed. 


BABL  V.  DIAMOND. 

<Snpreme  Court  of  New  Jersey.    Nov.  9.  1908.) 

Nsw  Tbiai.  (8  127*)— Waives  of  Objections. 

The  application  for,  and  acceptance  of,  a 
rale  to  show  cause  why  a  new  tilal  should  not 
be  allowed  by  we  holding  a  bill  of  exceptions  is 
a  waiver  ol  all  exceptions  not  expressly  re- 
served. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  I  266;  Dee.  Dig.  f  127.*j 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Passaic  County- 
Action  by  John  Earl  against  Elvlna  F.  Dia- 
mond. Judgment  for  i^lntlfl,  and  defendant 
brings  error.  Affirmed. 

Argued  June  term.  1008,  before  BEED, 
BEBOEN,  and  VOOBHEES,  JJ. 

Lewis  A,  Allen  and  Andrew  Foulds,  Jr.,  for 
plaintiff  in  error.  Louis  A  Cowley,  for  de- 
fendant In  error. 

BEBGEN,  J.  This  action  was  brou^t  to 
recover  a  debt  claimed  by  the  plaintiff  to  be 
due  to  him  from  the  defendant  for  furnish- 
ing materials  and  labor  necessary  to  "erect 


and  finish,  the  ^umbli^  tinning,  gas  and 
water  piping  ana  hot  water  heating"  fat  a 
building  of  the  defendant  which  debt  It  was 
ETerred  In  the  pleadings  was,  by  virtue  of 

our  mechanic^  lien  law,  a  Hen  on  the  build- 
ing. The  declaration,  after  setting  out  the 
special  contract  and  the  common  counts, 
avers  In  due  form  that  the  debt  was  a  lien 
on  the  building  and  lands  therein  described. 
The  plea  was  general  issue  only.  The  rec- 
ord shows  that  after  verdict  a  rule  to  show 
cause  why  a  new  trial  should  not  be  granted 
was  allowed  on  the  application  of  the  de- 
fendant without  the  reservation  of  exceptltHis 
taken,  and  after  bearing  this  rule  was  dis- 
charged. 

Section  214  of  the  practice  act  (Act  April 
14,  1903  [P.  L.  p.  593])  declares  that  if  the 
party  holding  a  bill  of  exceptions  applies  for 
a  rule  to  show  cause  why  a  new  trial  should 
not  be  granted,  the  granting  thereof  shall 
be  a  waiver  of  his  bill  of  exertions  except 
on  points  expressly  reserved  in  said  rule. 
On  this  .argument  upon  due  notice,  plaintiff 
moved  to  strike  out  all  the  assignments  of 
error  which  were  founded  upon  the  bills  of 
exception  taken  by  the  defendant  There 
can  be  no  doubt  of  the  propriety  of  this  mo- 
tion, and  it  should  be  allowed,  because  the 
defendant  in  applying  for  and  accepting  a 
rule  to  show  cause  why  a  new  trial  should 
not  be  granted  is  declared  by  the  statute  to 
have  waived  his  bill  of  exception,  and  the  on- 
ly assignment  based  upon  the  record  Is  that 
the  declaration  is  not  sufficient  lu  law  to  sus- 
tain the  action  of  the  plaintiff.  We  think 
that  the  declaration  Is  sufficient  and  plain- 
tiff In  error  has  presented  no  argument  In 
his  brief  In  support  of  a  contrary  view. 

The  Judgment  below  Is  affirmed,  with  costs. 


TOWN  OF  UNION  IN  HUDSON  CODNTT 
V.  HUDSON  COUNTY  BOABD 
OF  TAXATION. 

(Supreme  Court  of  New  Jersey.  Nov.  20,  1908.) 

Taxation  ({  493*)— Couhtt  Board— Altera- 
tion OF  ASSESSMENl^— CEBTIOttABI. 

The  action  of  the  county  board  of  taxation 
in  Increasiog  or  decreasing  the  assessed  value 
of  property,  which  in  their  judgment  is  not 
truly  valued,  as  authorized  by  the  statute  of 
1906  (P.  L.  p.  210),  la  not  reviewable  on  cer- 
tiorari unless  the  board  violates  some  legal 
principle  in  adjusting  the  value  of  real' estate 
subject  to  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  879;  Dec.  Dig.  |  493.*] 

(Syllabas  by  the  Court) 

Application  by  the  Town  of  Union  for  a 
writ  of  certiorari  to  the  Hudson  County 
Board  of  Taxation.   Writ  denied. 

Argued  June  term,  1908,  before  BEED, 
BEBQEN,  and  MINTUBN.  JJ. 

J.  Emll  Walscheld,  for  prosecutor.  Wil- 
liam D.  Edwards,  for  defendant 
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BBBGBIN,  J.   nte  prosecutor,  u  ooe  of 
tbe  taxing  districts  of  tbe  connty  of  Hndstm, 
aivl}eB  tor  a  writ  of  certiorari  to  reriew  tbe 
proceedings  of  the  Hudson  conat?  board  of 
tixatlon  fixing  tbe  quota  of  taxes  to  be 
nOwd  by  tbe  prosecutor.  Hie  principal  rea- 
son urged  for  tbe  allowance  of  tbe  writ  la 
tbst  the  relator  Increased  the  valuations  of 
real  estate,  as  contained  In  the  duplicate  of 
ratables  of  tbe  town  of  Union,  to  tbe  extent 
of  S  per  cent,  but  made  no  cbange  in  the 
tnessments  against  pmonal  property.  Ibe 
record  sought  to  be  reviewed  discloses  that 
tbe  county  board  of  taxation,  by  resolution, 
dedared  that  the  value  of  tbe  real  estate  as 
aBeesHed  in  tbe  duplicate  to  certain  owners 
therein  named  was  "relatively  lees  than  tbe 
value  of  the  other  property  In  tbe  connty," 
and  tbe  assessor  was  directed  to  amend  bis 
duplicate  by  Increasing  the  taxable  valuation 
ta  the  extrait  Indicated  hy  tbe  county  board. 
It  fnrtber  appears  that,  having  adjusted  tbe 
rdaUve  values  of  ail  of  tbe  real  estate.  It 
then  determined  that  its  true  value  was  5 
per  cent  less  than  It  should  be,  and,  by  res- 
olution, required  tbe  assessor  to  add  that  per- 
centage to  the  total  amount  of  tbe  real  es- 
tate as  valued  and  assess  It  proportionattiy 
to  each  parcel  contained  In  tbe  duplicate. 
Tbe  duty  of  the  county  board  of  taxation  Is 
declared  to  be  to  secure  tbe  taxation  of  all 
property  at  Its  true  value,  and  It  Is  given 
the  Bupervlalon  and  control  of  all  the  aness- 
ore  and  ottier  officers  charged  with  the  duty 
of  the  assessment  of  taxes;  to  view  and  In- 
spect, as  far  as  possible,  tbe  various  assessed 
properties  In  the  dtfTerent  taxing  districts 
In  their  respective  counties,  and  to  make 
revision  and  correction  after  such  view  and 
loqtectlon;  to  Increase  or  decrease  the  as- 
sessed value  of  any  ptopertj  not  truly  val- 
ued; and  to  add  to  tbe  duplicates  any  prop- 
«ty  whldi  bas  been  omitted,  "and  In  general 
to  do  and  perform  all  acts  and  things  neces- 
sary tor  the  valuation  of  all  property  in  said 
county  equally  and  at  Its  true  value,"  and 
It  is  also  charged  wltb  the  duty  of  reviewing 
taxes  on  ai^>eaL  P.  L.  1906^  p.  210.   Zt  thus 
appears  that  under  tbe  statute  referred  to 
the  county  board  of  taxation  bas  tbe  power 
to  correct  and  revise  tbe  value  of  all  taxable 
property,  and  to  require'  the  respective  as- 
sessors to  am«Kl  their  duplicates  or  lists  of 
taxable  pnq;>erty  so  that  th^  conform  to 
tbe  valnes  fixed  by  the  board,  and  It  is  our 
opinion  that,  unless  the  county  board  of  tax- 
ation violate  some  legid  prlndide  In  making 
the  asseesmentB,  its  action  Is  not  reviewable 
1^  certiorari  on  tbe  application  of  a  taxing 
^strict  or  of  an  individual,  because  In  per- 
forming that  duty  diey  are  mraely  aiding  the 
assessors  in  arriving  at  tbe  true  valne  of 
the  respective  propwtles  In  tbe  taxli^  dls* 
trlet,  and  a  mistake  In  valuation  Is  only  an 
error  of  Judgment  wUch  eadi  taxpayer  may 
have  corrected  by  the  board  of  equalisation 
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of  taxes,  as  provided  in  tbe  act  establisblng 
such  board  (P.  L.  1906,  p.  128),  secticm  3  of 
which  act  provides  that  if  upon  ctmiplalnt 
qC  any  taxing  district  It  shall  appear  that 
any  other  taxing  dbitrlct  is,  by  Inequality  of 
valuation  or  otherwise,  avoiding  or  escaping 
Its  fair  share  of  tbe  common  burden,  tbs 
board  shall  cause  Investigation  to  be  made, 
and  shall  raider  such  aid  and  assistance  as 
It  may  be  able  to  give  for  tbe  purpose  ot  ar- 
riving at  a  fair  and  equitable  adjustment  of 
values,  and,  among  other  tblngs.  It  has  the 
power,  if  It  shall  an^Mr  that  tbe  assessment 
of  any  pn^wty  Is  greater  than  the  true  val- 
ue thereof,  to  rsdnce  said  isessiiieiit  to  fliat 
amount 

In  the  case  under  conslderati<m  we  find 
nothing  Illegal  in  the  principle  adopted,  and. 
if  tbe  result  produces  an  excessive  valuation 
in  any  instance,  tbe  property  owner  has  his 
appeal,  first,  to  the  county  board,  and,  second, 
to  the  state  board.  Tbe  statute  last  refer- 
red to  requires  tbe  state  board,  upon  appeal 
of  any  taxing  district  or  an  individual,  to 
evidence  Its  determination  by  a  judgment 
duly  signed  by  at  least  three  of  its  members 
and  filed  with,  ite  clerk.  And  In  a  proper 
case  a  writ  may  be  applied  for  to  review 
that  Judgment 

We  find  nothing  In  the  present  case  wbidi 
JusUfles  the  allowance  of  tbe  writ,  and  tiw 
application  for  It  is  therefore  denied. 


In  le  hi:SQ. 

(Boprana  Court  of  New  Jersey.  Nor.  9,  1808.) 

OuHXHix  La,w  (i  981*>— IwsAirrrr  Aim  Ooir- 
vionoN. 

Section  18  of  "An  act  ctmcemlng  the  com- 
mltment  of  Insane  penons  into  Institutions  for 
tbe  care  and  treatment  ot  the  Insane  of  this 
state,  their  confinement  therein  and  Ibeir  sup* 
port  while  so  confined,"  provides  that  *if  any 
person  In  confinement  nnder  commitment.  Indict- 
ment or  sentence  or  under  any  other  procesB, 
shall  aivear  to  be  Insane,"  a  Judicial  mqnl^ 
shall  be  had,  and.  If  Insanity  be  found,  snch 
person  shall  be  committed  to  an  avium  until 
restored  to  reason,  etc.  P.  L.  1906,  p.  722. 
Held  that.  Id  the  case  of  one  convicted  of  mnr- 
der  In  the  first  degree  and  sentenced  to  death, 
the  statute  does  not  alter  the  common-law  rule 
that  to  prevent  tixe  execution  of  such  sentence 
tbe  insanity  must  be  of  snch  character  as  to 
rmdar  the  prisoner  Incapable  of  understanding 
the  nature  of  the  proceedings  against  him,  and 
his  impending  fate  and  execution. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2497 ;  Dee.  Dig.  |  981.*] 

(Byllabaa  by  the  Court) 

Certiorari  to  Court  of  Common  Pleas,  Mid- 
dlesex County. 

In  the  matter  of  the  alleged  Insalnlty  of 
Frederick  Lang.  Verdict  finding  bim  sane, 
and  be  brings  certiorari.  Order  affirmed. 

Argued  June  term,  1908,  before  OABRI- 
BON,  SWAyZD.  and  PABKEB,  JJ. 

Allan  H.  Strong,  for  prosecutor,  Oeoi^ 
Berdlne,  opposed. 
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PABKEB,  J.  The  present  proceeding  Is 
In  form  a  certiorari  directed  to  the  Honorable 
Theodore  B.  Booraem,  judge  of  the  court  ot 
common  pleas  of  Middlesex  conntft  and 
brings  up  an  InQuiry  &ad  before  him  pnr^ 
Boant  to  section  13  of  the  act  entitled  **An 
act  concerning  the  commitment  of  Insane  per- 
Bima  into  instttntlons  for  tiie  cure  and  treat- 
meat  of  the  Insane  In  this  state,  their  con- 
flnemmt  tiiereln  and  their  support  while  so 
conflned."   <P.  Jj.  1906,  pp.  716.  722). 

FredorldE  Lang,  the  prisoner,  had  been 
convicted  In  the  Middlesex  oyer  of  murder  in 
the  first  d^ree,  and  was  confined  In  the  Mid^ 
dlesex  conn^  jail  under  sraitence  of  death 
when  an  application  was  presented  by  the 
warden  of  said  jail,  pursuant  to  section  13 
already  referred  to,  ailing  that  the  prisoner 
was  insane  The  judge  thereupon  instituted 
an  inquiry  and  proceeded  to  take  proofs  as 
to  the  Insanity  of  the  prismier  as  required 
by  the  act  A  jury  was  called  in,  evidence 
taken  in  open  court  in  the  presence  of  counsel 
for  the  prisoner,  and  the  jury,  having  beea 
cirnxgeA  by  the  court  as  to  the  law,  returned 
a  verdict  that  the  prisoner  was  sane;  and 
thereupon  the  judge  made  an  order  reciting 
these  ivoceedings,  and  finding  and  determin- 
ing upon  the  said  verdict  and  pursuant  to  the 
statute  that  the  said  Frederick  Lang  was 
sane.  The  prosecutor^  claim  Is  that  this 
order  was  Illegally  mtered  because  the  test 
of  Insanity  laid  down  by  the  judge  in  bis 
charge  to  the  jurx  was  erroneous.  This  Is 
the  sole  ground  alleged  for  setting  aside  the 
proceedings. 

Without  deciding  whether  certiorari  Is  the 
proper  form  of  review  for  a  proceeding  of 
this  kind,  or  whether  it  can  be  reviewed  at 
all.  we  have  thought  It  best,  in  view  of  the 
importance  of  the  question  raised,  to  decide 
It  upon  its  merits.  Stated  shortly,  the  ques- 
tion for  decision  is  whether  under  the  circum- 
stances the  test  of  insanity  Is  that  laid  down 
1^  the  common  law,  or  whether  It  had  been 
modified  by  statute.  The  judge.  In  charging 
the  jnry,  laid  down  the  test  of  Insanity  In 
the  following  language:  "If,  therefor^  a 
person  sentenced  for  a  crime  Is  capable  of 
understanding  the  nature  and  object  of  the 
proceedings  going  on  against  him,  if  he  right- 
ly comprehends  his  own  condition  In  refer- 
ence to  such  proceedings  and  can  conduct  his 
defense  In  a  rational  manner,  he  is,  for  the 
purpose  of  undergoing  punishment,  deemed 
to  be  sane,  although  on  some  other  subjects 
his  mind  may  be  deranged  or  unsound.  If 
the  prisoner  has  not,  at  the  present  time, 
from  the  defects  of  his  faculties,  sufficient 
intelligence  to  understand  the  nature  of  these 
proceedings  against  him,  and  his  Impending 
fate  and  execution,  the  jury  ought  to  find 
that  he  is  not  sane,  and  upon  such  finding  he 
may  be  ordered  to  t>e  kept  In  custody  until 
bis  disabili^  Is  removed."  The  judge  also 
dealt  with  a  request  which  had  been  present- 
ed on  behalf  of  Lang,  as  follows:  "I  have 
be^  requested  by  Mr.  Strong  to  charge  you 


aa  follows :  'If  tlw  mmital  condition  of  the 
defendant  Is  such  as  would  have  made  It 
proper  timt  he  should  be  committed  to  an 
Insane  asylum  In  caae  he  had  not  been  con- 
victed at  accused  of  crime,  the  jury  should 
find  that  be  is  imane.'  I  decline  to  charge 
yon  to  that  effect,  as,  in  my  mind*  that  Is  not 
the  law  of  the  land.  A  man  may  be  Insane 
and  commit  a  crime  and  yet  Imow  the  dlfTer- 
ence  betwem  right  and  wrong.  He  may  be 
insane  on  one  subject  and  commit  a  crime 
In  no  respect  connected  with  the  special  spe- 
cies of  insanl^  that  he  la  afflicted  with.  So 
a  man  may  be  Insane  after  trial  and  after 
judgmoit  and  be  a  fit  subject  to  be  committed 
to  an  Iiusane  asylum,  yet,  If  his  sanity  be  only 
partial  and  be  be  able  to  comprehend,  as  I 
have  said,  the  situation,  and  Imow  the  nature 
of  the  proceedings  that  are  being  taken 
against  him,  and  can  understand  and  appre- 
date  his  fate  and  Intelligently  confer  with 
his  counsel,  he  cannot  claim  Immunity  from 
punlBhmait"  To  the  portions  of  the  charge 
above  quoted,  and  to  the  refusal  to  charge  aa 
requested,  exceptions  were  duly  noted. 

Counsel  for  the  prosecutor  concedes  that 
the  portion  of  the  charge  above  qnoted  and 
the  ruling  on  the  request  are  entirely  In  ac- 
cordance with  the  rules  of  the  common  law ; 
and  indeed  tbls  Is  obvious.  4  Blackstone.  25 ; 
Freeman  v.  People,  4  Denlo  (N.  Y.)  9,  47  Am. 
Dec  216.  It  Is  argued,  however,  that  this 
common-law  test  has  been  changed  by  statute 
in  this  state,  and  this  on  two  grounds :  First, 
that  the  definition  of  Insanity  contained  in 
the  lunatic  asylum  act  of  1847,  although  not 
embodied  In  the  act  of  1906,  is  still  In  force 
and  should  be  applied  to  that  act;  secondly, 
that  as  the  act  of  1906  provides  for  the  first 
time  a  comprehensive  schedule  with  regard 
to  the  commitment  to  asylums  of  lunatics  of 
every  class,  criminal  or  otherwise,  Including 
persons  In  confinement  and  under  sentence 
of  any  kind,  the  same  test  of  Insanity  Is  nec- 
essarily applied  to  criminal  lunatics  under 
sentence  as  would  justify  the  commitment  to 
an  asylum  of  any  lawful  citizen,  either  for 
the  purpose  of  treatment,  and.  If  pcHSlble, 
cure,  or  to  insure  the  public  safety.  We  have 
given  to  both  these  propositioss  the  full  con- 
sideration that  the  Importance  of  the  caae 
demands,  and  find  ourselves  unable  to  sustain 
either  of  them.  The  last  section  of  the  luna- 
tic asylum  act  of  1847  (P.  L.  p.  29 ;  Nixon's 
Digest,  1868,  p.  522;  Revision  1877,  p.  607,  S  40) 
contains  the  following  definition  of  insanity : 
"The  terms  'lunatic,'  'Insane,'  as  used.  In  this 
act,  Include  every  species  of  insanity  and  ex- 
tend to  all  deranged  persons  and  to  all  of  un- 
sound minds  other  than  idiots."  The  same 
section  Is  re-enacted  In  the  act  of  1893.  which 
was  a  general  revision  of  the  lunatic  asylum 
act.  and  will  be  found  as  section  47  of  that 
act  (Gea  St  1805,  p.  1989). 

It  will  be  observed,  however,  that  the  def- 
inition Is  restricted  to  the  acts  In  question, 
and  neither  act  applies  to  murderers  con- 
demned to  death.  Section  28  of  the  original 
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set  of  18<7  (Nixon*t  IHfH^  |k  B26)  corral- 
ponds  fo  Duuv  featoFM  to  Mctloii  l&  of  tbe 
act  of  1906;  under  wUdi  flw  prooeedlofB  now 
nnder  lertoir  wore  had,  and  tMgbui  aa  Al- 
lows: "If  angr  prason  to  conflnemant,  under 
Indictment,  or  under  aentence  of  Imprlaon- 
ment,  or  for  want  of  bail  t<a  good  b^Tloi, 
or  for  keying  tbe  peace,  w  appearing  aa  a 
witness,  or  in  conseQuence  of  any  aniiiXQatjr 
convlctian,  or  by  way  of  any  test,  or  nndar 
any  otlier  tiian  c^tU  proceaa,  Shan  appear  to 
be  insane  the  Judge  of  Uie  drcnit  court  of 
tbe  county  where  be  Is  confined  aball  Instltate 
a  careful  inroatlgatftm,"  etc.  So  lliat  at  the 
time  of  the  paaaage  of  this  act,  aectlon  28 
extended  to  convicted  crimlnala  under  sen- 
tence <tf  inqwlacnunent,  bat  not  to  thoae  nnder 
aatence  of  death.  Tbe  eianae  "or  under 
Mntoice  of  Impriaonmott,'*  was  eliminated 
ttm  tbe  ut  of  1817  in  tbe  next  year  (Act 
March  9^  1818  [P.  L.  p.  218];  Mix.  Dig.  fiZ9. 
pL  72),  BO  that  from  1848  down  to  1006  the 
transfer  to  aaylnms  of  Insane  pentma  nnder 
RQtenoe  of  imprisonment  was  regulated.  If 
at  all,  by  other  atatntes  hereinafter  refOrred 
to.  And  at  no  tlmo  nntll  the  act  of  1906  doea 
there  appear  to  be  any  Natatory  proflalcm 
regulating  the  procedore  In  the  case  of  mur- 
derers oondanned  to  death ;  and  this  was  the 
state  of  tbe  law  at  tbe  time  of  tbe  inrestt- 
gatim  ot  tbe  Inaanl^  of  one  CUfflord,  a  coo- 
deomed  mnrdwer,  by  tbe  late  Jnstioe  L^>pin- 
cott  In  1889  (In  re  Clifford.  22  M.  J.  Law  X 
178),  on  which  occasion  the  investigation  was 
had  by  tbe  fudge  without  a  Jury  and  tbe  de* 
tVDdnatltm  arrived  at  by  tbe  rules  of  the 
coBunoQ  law.  At  that  time  tbe  criminal  pro- 
cedore act  of  1888  was  in  force,  and  sections 
169  and  172  (P.  U  1888,  pp.  824  and  927)  pro- 
vided respectively  for  the  examination  and 
removal.  In  laroper  cases,  of  eonvicta  confined 
In  coonb'  inatitntioiM  or  the  state  prison,  as 
tbe  case  ral^  be;  section  172  bdng  merely 
a  re-enactm«it  of  the  amendment  of  secticm 
8  of  tbe  state  prison  act  of  1876  (P.  L.  p.  260), 
finmd  in  Gen.  St  iSOti,  p.  SlfiC,  |  19.  and 
neither  section,  of  course,  applying  to  those 
oDder  sentwiee  of  death. 

Counsel  for  the  prtscmer  In  this  case  main- 
tains that  while  the  act  of  1906  Is  essentially 
a  rerUon  of  all  tbe  preceding  lei^alation  In 
retard  to  these  matters,  It  does  not  have  the 
effect  of  rQ;>ealIng  section  41  of  the  act  of 
1847,  defining  Insanity,  as  re^nacted  In  188S, 
and  that  that  seetloa  is  still  in  force,  and 
ahonld  be  rescffted  to  as  iwescrlbU^  tbe  prop- 
er test  of  insanity  for  any  case  coming  under 
tlu  act  of  ISOe;  and  eq>eclally  tbe  presmt 
case.  Onr  view,  however,  is  to  tbe  ccmtrary. 
mot  only  was  tbe  statntoiy  definition  ot  In- 
sanity 1^  Us  tenna  cmfined  to  cases  arising 
nnder  tbe  act  tn  which  It  was  contained,  and 
therefore  not  iwi^lcable  to  cases  arising  un- 
der any  other  act,  exc^  a  ani^cment  or 
amendmait,  whl^  the  act  of  1906  is  not,  but 
*e  think  also  that  the  course  pursued  by  the 
L^slatnre  when  enacting  the  revision  of 
1906  as  a  general  revialon  of  all  these  mat- 

71 A^ 


tera,  In  e^gciriy  omitting  any  definition  of 
losaiilty,  is  tfgnlflcant  as  Indli'wting  tbe  inten* 
tlon  of  tbe  lawmakers  not  to  dlatnrb  tbe  ex- 
Isttav  law  In  tfaat  regard.  Onr  conclusion, 
thertfcne.  is  that,  so  &r  at  least  as  r^tea 
to  caaes  like  the  present  tbe  statntory  defini- 
tion of  insanity,  orai  if  m>w  in  force  and  un- 
repealed,  has  no  application. 

The  other  argument  is  that,  as  the  act  of 
1806  la  a  cominebenslve  acbone,  using  tbe 
words  'imane"  and  'Inaanlty"  In  reference 
to  all  dasses  of  peraons  mmtally  deranged, 
whether  criminal  or  otherwise,  Including 
convicts  undMT  sentence,  it  intends  that  tlu 
same  test  of  Insanity  abould  be  applied  to 
an,  and  tbat^  if  tbe  Inquiry  bad  been  con- 
ducted in  relation  to  tbe  inlaaner  as  if  he 
were  a  lawfol  cltiaen,  tbe  jury  must  have 
found,  on  tbto  evidence  submitted,  that  be  waa 
Insane  and  tiila  would  lead  to  bia  commit- 
nuot  to  an  aaylmn  Instead  of  bis  sxecutlOD. 
Ooncedlnft  for  presrait  purposes,  that  Hie 
evidfiace  before  tbe  Jury  was  such  tiiat  they 
must  have  found  a  verdict  of  insanity  In  the 
caae  ot  a  lawful  dtlaoi.  we  cannot  agree 
that  the  Legislature  intended  tbe  same  test 
of  insanity  to  lie  made  tbe  ground  ct  defer* 
ring  esecntlon  lndeflnit61y  in  a  case  like  the 
present  On  this  branch  <rf  tbe  case  tbe  omis- 
sion of  any  deOaitlon  of  Inaanlty  from  the 
statute  is.  equally  significant  as  on  tbe  other. 
It  ts,  of  course,  entirely  propw  that  a  lawful 
eltlaen,  or  one  accuaed  of  crime  awaiting 
trial,  <nr  convicted  of  crime  punishable  by 
Imprisonment  who  Is  mentally  deranged  in 
any  way,  should  be  transferred  to  an  aaylum 
for  treatmoit  and.  if  poeslble,  cure,  and  also 
aa  a  measure  of  protection  to  tbe  public  or 
bis  fellow  prisoners,  as  the  case  may  be.  He 
has  his  life  to  lead,  and  public  policy  requlrea 
that  be  ahonld  be  treated  so  as  to  lead  It  to 
the  best  advantage  on  bis  release  if  a  prison- 
er, from  his  Imprisonment  But  the  case  of 
a  mnrderor  aentenced  to  death  Is  different 
His  life  is  torfelted;  and  we  are  not  willing 
to  acU>pt  tiie  view  that  In  cases  where  tba  law 
has  decreed  that  a  murderer  abould  be  put  to 
death,  and  the  court  or  a  Jury  baa  found  that 
he  la  ocmsclouB  of  having  committed  a  crime, 
is  aware  that  he  Is  am^iable  to  punishment, 
and  is  ai^eciatlve  of  bla  aitoation  as  a  mor^ 
derer  condemned  to  death,  be  aball  be  per- 
mitted to  escape  Just  punishment  because 
of  a  mental  infirmity  which  has  no  bearing 
on  any  of  these  featurea  ot  the  case.  If  this 
be  the  law,  the  capadty  to  distinguish  be- 
tween right  and  wrong  with  respect  to  an  act 
of  murder  would  become  for  all  practical 
purposes  an  academic  questlmi  In  casea  of 
murder  committed  mAer  the  Infiooice  of  an 
irresistible  In^tulae.  as  In  State  v.  Graves,  S 
N.  J.  Law  J.  64,  Macktai  v.  State,  69  K.  J. 
Law,  86  Atl.  1040,  and  Oens  v.  State,  09 
N.  J.  Law,  488.  87  Atl.  69,  69  Am.  St  Rep. 
619,  if  it  could  be  shown  in  an  Investigation 
under  the  statute  that  each  Impulse  was  due 
to  mental  derangement  still  persisting ;  or, 
indeed*  If  any  other  mental  derangement 
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howem  Ixudgniflcant  or  Irrelevant,  could  be 
made  to  appear.  We  ahonld  not  be  wUllng 
,  to  lay  that  tbe  LeglClatDie  Intended  to  enact 
Bodi  a  drastic  change  In  cor  Jurlsprndence 
wlUiont  aoine  definite  evidence  of  that  In- 
tent and  audi  evidence  wo  fail  to  find  In  the 
statute  under  consideration. 

We  think  a  close  examination  of  the  act  of 
1906,  in  all  its  features,  will  show  that  Its 
intention  was  not  to  make  any  change  in  tbe 
existing  tests  of  insanity,  bnt  rather  to  draw 
Into  a  gmoral  scheme  of  procedure  sll  cases 
In  which  h7  the  existing  law  commitment  to 
an  aa^nm  Is  called  for.  In  the  main  It  is  a 
re-cmactnient  of  f<nmer  legislation,  with  the 
addition  of  requirements  in  every  cue  and 
in  many  cases  wha»  such  requirements  did 
not  pterlodslr  exist,  relating  to  the  making 
out  of  appllcatlcms  and  the  form  of  swdi  ap- 
plications, wlMre  tbey  are  to  be  filed,  to  whom 
delivered,  and  so  on.  We  conclude,  therefore, 
that  the  words  **inBane"  and  "insanity^  as 
used  in  the  act  of  1906  have  a  meaning 
which  varies  with  tbe  particular  case  ctMnIng 
within  tbe  purview  of  the  act,  and  that  that 
meaning  In  tbe  present  case  is  unchanged 
from  its  common- law  meaning,  and  was 
(Nearly  and  accurately  stated  by  tbe  Judge  In 
his  charge  to  the  Jury,  part  of  which  is  above 
quoted. 

The  order  brons^t  up  the.  writ  will 
therefore  be  affirmed. 


WINTEJRS  V.  BOARD  OF  POLICE!  COM^B 
OF  JERSEY  CITY. 

(Supreme  Court  of  New  Jersey.   Nov.  9,  1908.) 

manicipal,  corpobationb  (5  181*)— pouob— 

Regulation  ov  Oiticebs. 

It  will  not  be  presamed  that  a  rule  of  a 
police  department  promalfnted  under  the  po- 
lice tenure  of  office  act  Ci  Gen.  St.  1895,  p. 
1534),  proTidiasT  that  "each  member  In  his  con- 
dact  and  deportment  must  be  quiet,  civil  and 
orderly,"  applies  to  the  Cimduct  of  a  member 
when  excosed  from  duty  or  to  hla  deportmeot  in 
private  life.  To  have  encb  effect,  the  rule 
Bhould  clearly  express  such  purpose. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Cotpor^ionB,  Cent  Dig.  I  466;  Dee.  Dig.  | 
181.*] 

(Syllabus  by  the  Court) 

Certiorari  on  the  prosecution  of  Benja- 
min F.  Winters  against  the  Board  of  Police 
Commissioners  of  Jersey  City  to  review  pro- 
ceedings on  his  trial.   Judgment  reversed. 

Argued  June  term,  1908,  before  REED, 
BERQEN,  and  VOORHEBS,  JJ. 

Merrltt  Lan^  for  prosecutor.  John  Mil- 
ton, for  defendant 

V00RHEE8,  J.  This  writ  of  certiorari 
Is  brought  to  review  the  trial  of  the  prose- 
cutor, who  was  a  patrolman  on  the  police 
force  of  Jersey  City,  and  against  whom 
charges  were  made  upon  which  was  had  a 


trial  resulting  In  the  conviction  of  the  prose- 
cutor and  hiB  discharge  from  the  fcnseu 

Tbe  Inslstment  <tf  the  prosecutor  is  that 
tiie  board  (tf  police  commlsshmers  had  no 
Jurisdiction  to  try  tile  charges  because  the 
accused  had  been  wcnaed  from  duty  and 
was  out  of  the  dtr  of  Jenwy  City  at  the 
time  the  acts  charged  occurred,  tbe  occur- 
rence bdng  laid  in  West  Hobidwn:  that  the 
board  of  police  commlsslraers  has  not  by 
its  roles  attonpted  to  govwn  the  cmdnct  of 
its  men  when  wtthont  the  dty,  there  bring 
no  rule  applying  to  tbe  general  conduct  of 
an  offlcor;  and  that  the  evldmee  did  not 
prove  a  vlolatiai  of  role  •  of  ttie  police  de- 
partment, with  a  Tlolathm  of  whlcb  the 
prosecutor  was  charged.  The  eridffice  shows 
that  the  prosecutor,  a  married  man,  was 
calling  upon  a  mulled  wonun  at  her  brane 
in  the  absence  of  her  Irasband,  and  that  the 
husband,  having  returned  unexpectedly,  the 
prosecotor  secreted  blnudf  In  a  bedroom, 
where  he  was  Cound  by  tlie  husband,  and 
driven  from  the  houses   The  evidence  war- 
rants the  conclusion  that  the  prosecutor  de- 
sired to  conceal  his  i«esence  In  the  house^ 
and  that  his  poipose  was  not  a  proper  one. 
for  It  his  visit  wss  that  of  a  friend,  and  the 
object  of  his  call  was  that  which  he  gives, 
there  was  no  reason  why  he  should  under- 
take to  omoeal  himsdt  from  the  husband  or 
any  oUier  acddental  caller.   The  so-called 
tenure  ot  office  act  &  Gen.  St  1895,  p.  153^ 
was  intended  to  elevate  and  preserve  the 
efficient  of  the  police  force  In  cities,  aod  to 
raise  the  persmmel  of  Its  members.  To  that 
end.  It  provides  that  teniue  ot  ofilce  shall 
not  be  precarious,  and  that  membns  shall 
not  be  runovaUe  at  will  for  political  reasons 
or  fOr  any  other  cause  than  Incapacity,  mis- 
conduct, ncmresidence  or  disobedience  of  Just 
rules  and  regulations,  and  then  <aily  after 
written  charges,  stating  the  cause  of  com- 
plaint, shall  have  been  preferred,  signed  1^ 
the  person  preferring  them  and  filed,  and 
after  said  charges  have  beei  public^  exam- 
ined Into  by  the  ai^n^rlate  municipal  board 
upon  reasonable  notice  to  the  person  chain- 
ed. BO  that  every  perstm  against  irtiom  a 
charge  may  be  preferred  may  have  a  fair 
trial  and  every  reasonable  opportunity  to 
make  bis  defense. 

It  is  urged  as  a  reason  why  Jurisdlctioa 
does  not  attach  for  otrenses  ctMunltted  with- 
out the  limits  of  Jersey  City  that  the  board 
has  no  power  to  omipel  a  witness  to  appear 
except  within  the  confines  of  Jersey  <3ty. 
This  Is  not  so.  Section  five  of  the  tennre  of 
office  act  provides  that  the  board  shall  have 
power  to  IsBue  writs  of  subpcena  tot  witneas- 
es,  which  writs  shall  be  served  in  the  same 
manner  as  subpoenas  issued  out  of  the  court 
for  the  trial  of  small  causes.  Section  8  of 
the  small  cause  act  (P.  L.  1903,  p.  2CSS)  pro- 
vides that  he  (the  Justice)  may  award  writs 
of  sobpcena  for  witnesses  In  the  other  coun- 
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ties  of  tills  state.  It  Is  nndoubtedty  true 
that  It  was  the  intent  of  the  act,  not  only  to 
prescribe  as  a  ground  for  dlamlsaal  the  tIo- 
litiOD  of  the  established  rules  of  a  police 
department,  but  Hie  most  casual  reading  will 
riiow  that  the  LeglslatlTe  purpose  was  to 
mke  miacondnct  Involving  moral  turpitude 
eqnall;  a  ground  for  dismissal,  and  that,  too, 
whether  such  misconduct  occurred  when  anch 
officer  was  on  duty  or  not  Whether  an  act 
of  I  loww  degree  would  not  likewise  be  a 
valid  cause  for  ditniiu;*!  it  Is  not  necesflary 
to  determine  It  would  be  strange^  Indeed,  If 
under  the  term  "misconduct**  a  member 
could  not  be  dismissed  for  hahltnal  dmnken- 
ness,  or  for  theft  or  forgery,  or  any  other 
act  of  a  criminal  nature.  And  It  may  be 
that  the  cwunlaelou  of  Immoral  acts  such 
as  are  proved  in  the  present  case  could  not 
be  coBSidered  other  than  "misconducts*  un- 
der tbe  statate.  We  tblnk,  therefore,  that 
misconduct  under  the  statate  may  be  charg- 
ed whether  It  occurs  during  duty  hours  or 
at  other  times  according  to  the  nature  of 
the  act  and  its  natural  and  probable  effect 
upon  the  dlscl[Aine  and  tone  of  the  txace. 
Indeed,  one  of  the  qualifications  for  appolnt- 
jaeat  is  good  moral  <^r&cter,  and  that  the 
appointee  shall  not  have  been  guilty  of  a 
crime  involving  moral  turpitude.  By  Infer- 
ence aie  necessity  for  such  qnallflcatlflos  for- 
tifies the  above  construction. 

The  difflcnlty  in  this  case,  however,  lies 
hi  the  form  of  the  writtoi  diarges.  The 
dishes  so  preferred  are  spedfled  to  be  In 
Tlolatloa  ot  rule  9.  Bule  9  provides  that 
"eadi  member  In  his  conduct  and  deportment 
must  be  quiet  dvil,  and  orderly."  It  Is 
found  in  a  book  entitled  "Rules  and  B^ula- 
tloiu  of  the  P<dice  Department"  promulgat- 
ed by  the  department  These  rules  are  for 
"the  bettnr  govenuMQt  and  discipline  of  the 
department**  Uanlfestly  th^  are  rules  for 
tbe  guidance  and  governance  of  the  members 
of  the  police  force  In  the  performance  of 
their  datlee;  that  Is,  while  actually  engaged 
tbereln.  It  will  not  be  presumed  that  tbe 
antbotitleB  Intended  to  establlah  a  code  of 
niwals  re^attug  the  iniTate  life  of  tiie  offl- 
ceia  at  all  times  and  under  all  circumstan- 
ces, nnless  an  Intention  so  to  do  clearly  ap- 
pears In  the  roles.  Rule  9  Is  evidently  regu- 
lative of  tbe  demeanor  of  officers  while  on 
doty,  and  does  not  apply  to  their  oondnct 
when  enmsed  from  duty  or  to  their  deport- 
ment In  private  life.  It  was  within  the  pow- 
er of  tbe  police  board  to  funmlate  a  nde  to 
reach  tbe  conOoct  of  officers  when  not  on 
duty  (Alciitt  T.  F<rilce  Oonunlasionns,  66  N. 
J.  Idnr»  178,  48  Afl.  lOOQ).  hut  to  have  that 
effect  the  rule  Aould  dearly  express  such 
purpose.  Tbe  charges,  by  reference  to  rule 
9,  are  narrowed,  and  the  proof  does  not  sus- 
tain It  yrbea  tha  limited  by  the  rule. 

The  trial  was  conducted  with  the  formall* 
iy  reqalaite  for  sodi  a  tribunal  to  obsnre 

*For  cftbw  MUM  M* 


and  snffldoit  for  securing  a  fair  trial  to  the 
accused  under  the  act  Rellly  v.  Jersey  City. 
64  N.  J.  Law,  508,  4S  AU.  778.  In  reviewing 
the  testimony  offered,  we  think  it  was  ample 
to  convict  the  defendant  of  misconduct  hut 
by  the  vrrlttcai  charges  the  ofCmse  was  con- 
fined to  a  violation  of  rule  9,  and,  the  proof 
being  that  the  offense  was  committed  while 
the  prosecutor  was  excused  from  du^,  it  is 
not  Buffldent  to  convict  him  of  such  violation. 
Hence  there  must  be  a  reversal,  and  the  cou- 
victlon  must  be  set  aalde. 


DAAB  V.  HUDSON  COUNTY  PARK  COM- 
MISSION. 

(Scpreme  Coert  of  New  Jersey.   Nov.  9,  1908.) 

Eminent  Domain  (|  155*)— CouFUfSAnoK^ 

Pebsons  Entitled— Lbsskb. 

Section  7  of  tbe  act  to  r^pilate  the  ascer- 
tainment and  payment  of  compensation  for 
property  condemned  or  taken  for  public  use 
(Act  March  20,  1900:  P.  U  p.  8^  does  not  au- 
thorize a  separate  acnon  at  law  by  a  lessee  for 
the  value  of  his  estate. 

[Eld.  Note.— For  other  cues,  Me  Eminent 
Domahi,  Cent  Dig.  H  421-124;  Dee.  Dig.  1 
155.»1 

(Syllabus  by  tbe  Court) 

Actl(m  by  Philip  Daab  against  tbe  Hud- 
son County  Park  Commission.  Demurrer  to 
the  declaration  sustained. 

Argued  June  term.  1908,  befbre  GARRI- 
SON, SWATZB,  and  PARKER,  JJ. 

Leon  Abbett  for  plalntUC  Frank  H.  Hall, 

for  defendant 

8WAYZB,  J.  The  declaration  arera  that 
the  defendant  took  proceedings  to  condemn 
lands;  that  tbe  commissioners*  repwt  fixed 
the  value  of  the  land  at  9182,800;  and  of  the 
buildings,  fences,  and  Improvements  thereon, 
¥3,000,  maUnff  In  all  $185,800;  wbldi  the 
commlsslonera  reported  to  be  the  total  ralne 
in  a  gross  sum  of  all  tbe  Interests,  estate, 
and  shares  In  said  land  and  prcqjerly,  wheth- 
er In  possession,  r«nainder,  or  eqiiectancy, 
and  the  total  dami^es  to  be  paid  the  pe- 
titions, tiw  present  defendant;  tiut  the 
plaintiff  was  the  occiqhui^  and  was  In  pos- 
session of  the  land  under  a  valid  and  subslBt- 
Ing  lease,  and  was  the  owner  of  the  build- 
IngB,  fences,  and  Improvements;  that  the 
value  of  bis  estate  in  the  land  and  pn^rty 
was  926,000. 

^nie  actkm  la  sought  to  be  sustained  under 
sectlra  7  of  the  act  to  regulate  the  ascerteln- 
ment  and  payment  of  compnsatlon  for  pro[v 
erty  condemned  or  taken  for  public  use.  Act 
March  20, 1900  (P.  U  p.  SQ.  The  section  m- 
acts  that  tbe  report  together  with  the  peti- 
tion and  orders,  or  a  certlfled  copy  thereof, 
shall  be  plenary  evidence  of  the  right  of  the 
owner  to  recover  the  amount  awarded,  witb 
interest  and  oosts.  In  an  aetkm  opon  eontract 
In  any  court  of  competent  Jurisdiction,  in  a 
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suit  Instituted  against  tbe  petitioner,  after 
neglect  to  par  tbe  same  for  20  days  after  the 
filing  of  the  report,  and  shall,  from  the  time 
of  filing  the  report,  be  mforceable  as  a  lien 
upon  the  property  taken,  and  any  tmproT»- 
ments  thereon. 

If  the  present  action  can  be  maintained, 
the  defendant  may  be  subjected  to  one  or 
more  other  actions  by  the  owner  of  the  re- 
version or  by  persons  claiming  other  estates 
In  the  land.  The  act  proTldes  no  machinery 
by  which  the  amount  awarded  can  be  appor- 
tioned among  the  several  parties  In  Interest 
Section  6  requires  the  commissioners  to  view 
the  land  or  other  property,  and  to  make  a 
Just  and  equitable  appraisement  of  the  ralne 
of  the  same  and  an  assessment  of  the  amount 
to  be  paid  by  the  petitioner  for  such  land  or 
other  property  and  damages.  This  evidently 
contemplates  an  award  in  ii  gross  sum  for 
the  value  of  all  the  estates  In  the  land,  such 
as  was  made  by  the  commissioners  in  this 
case.  Section  7  gives  the  right  of  action  only 
to  the  owner,  and  not  to  the  owners,  or  to 
the  owner  of  any  estate  in  the  land;  and  his 
Tight  Is  to  recover  the  amount  awarded, 
-which  can  only  mean  a,  single  amount.  It  is 
to  be  recovered  in  an  action  upcHi  contract  In 
a  suit  to  be  instituted  against  the  petitioner; 
that  is,  one  suit  only.  We  are  unable  to 
see,  and  we  are  pointed  to  no  authority 
which  Justlflra  such  a  splitting  up  of  tbe 
cause  of  action  as  the  present  suit  involves. 

Tbe  other  language  of  the  statute  Indicates 
that  no  such  suit  at  law  Is  necessary  for  the 
amount  awarded  is  made  aiforc«ible  as  a  lien 
upon  the  property  taken;  and  In  a  suit  In 
equity  to  ffliforce  such  a  lien,  which  la  sub- 
stantially a  vendor's  lien,  the  other  parties 
Interested  in  the  fund  m^ht  be  brought  in, 
and  tbe  fund  distributed.  Such  was  the  view 
taken  by  the  English  courts  in  Walker  v. 
Ware,  Hadham  &  Buntingford  Railway  Com- 
pany, L.  R.  1  Eq.  195;  35  L.  J.  Oh.  94.  The 
Inability  of  the  commissioners  under  similar 
proceedings  to  determine  the  value  of  sepa- 
rate estates  was  adverted  to  by  the  Court  of 
Errors  in  Bright  v.  Piatt,  82  N.  J.  Bq.  S62, 
870,  371.  Tbe  defendant  la  entitled  to  Judg- 
ment upon  this  demurrer. 


FBBAS  T.  OIT;  of  CAPS  MAT. 
(Supreme  Gonrt  of  New  Jeney.  Nov.  9,  1908.) 

MuniCIFAI.   COBFOBATTONS    ({  185*)— POUOK 
OmCKBS— DiSCHABGK. 

In  order  to  entitle  a  pcdke  f^lcer  to  the 
benefit  of  the  tenure  of  office  act  of  1899  (P.  L. 
p.  2Si,  he  must  have  been  employed  as  a  regular 
member  of  the  police  force,  and  one  appointed 
under  the  second  proviso  of  section  1  of  thai 
act,  tn  cases  of  ememn<^  or  for  parts  of  a 
year,  may  be  dlsdiargea  without  having  diaxges 
preferred  against  him  or  a  hearing  thereon. 

tEd.  Note^For  other  eaaea,  see  Hnnidpal 
CoTporatloiia,  Dee.  IMg.  I  ISEk*] 

(Syllabns  by  the  Conrt) 


Certiorari  on  a  prosecutlos  of  Joseph  l^reas 
to  review  the  action  of  the  council  of  the 
city  of  Cape  May  In  discharging  him  from 
the  police  force.  Arollcatlon  for  writ 
denied. 

Argued  June  tmn,  1906.  before  BEED, 
BEBGEN,  and  VOORHBES,  JJ. 

Norman  Grey,  for  prosecutw.  J.  Spleer 
Learning,  for  defendant 

BERGEN,  J.  The  prosecutor  seeks  a  vrrlt 
of  certiorari  for  the  purpose  of  reviewing  the 
action  of  the  common  council  of  the  defend- 
ant municipality  In  discharging  him  from 
Its  police  force.  The  claim  of  the  prosecutor 
Is  that,  und«  an  act  regulating  the  tenu-.' 
of  office  of  dtles  (P.  L  1890,  p.  20),  he  can- 
not be  lawfully  discharged  without  charges 
having  been  made  against  him,  and  be  per- 
mitted a  hearing  thereon.  It  is  admitted  tliat 
he  was  discharged  on  October  2»  1906,  by  a 
resolution  of  the  common  council  without  flie 
presentation  of  any  chai^. 

The  act  of  1800  provides  that  '*the  officers 
and  men  employed  In  the  police  department 
•of  every  city  shall  sev^ally  hold  their  re- 
spective offices  during  good  behavior,  efficien- 
cy and  residence  in  the  dty  where  employed, 
and  no  person  shall  be  removed  from  office 
or  emplt^ment  in  the  police  department  of 
any  dty  fbr  political  reasons,  or  for  any 
other  cause  than  Incapadty,  misconduct,  non- 
residence  or  disobedience  of  Just  rules  and 
regulations;  •  «  «  provided  further  that 
It  shall  be  lawful  for  the  board,  body  or  per- 
sons In  the  respective  dtles  of  this  state 
having  authority  to  employ  membars  of  the 
police  department  therein,  to  employ  officers 
or  men  temporarily  In  cases  of  emergency 
or  for  parts  of  years  In  cases  where  their 
services  are  not  needed  throughout  the  ^tlre 
year,  and  discharge  them  at  the  expiration  of 
such  temporary  employment"  Tbe  third  sec- 
tion of  the  act  provides  that  no  officer  or 
emplc^g  In  the  police  department  of  any  dty 
shall  be  removed  from  office  exc^t  for  Just 
cause,  and  thai  only  after  a  legal  charge 
stating  the  cause  of  complaint  shall  have 
been  preferred  against  such  officer,  and  after 
the  said  charge  shall  have  been  publicly  ex* 
amlned  Into  by  the  prq;>er  board  or  officer  up- 
on reasonable  notice  to  the  person  charged. 
Under  this  act  If  prosecutor  was  em- 
ployed in  the  police  department  of  the  dty, 
and  not  employed  nndw  the  proviso  authoris- 
ing the  employment  of  officers  or  mxa  tempo- 
rarily in  cases  of  emwgency  or  for  parte  of 
years,  then  he  la  entitled  to  his  writ  Tbe 
only  question  to  be  passed  upon  is,  In  which 
dass  was  be  employed?  for  It  is  clear  that 
the  act  limits  the  tenure  of  office  to  persoiiB 
regularly  appointed  without  limitation  as 
to  term,  but  does  not  apply  to  persons  tempo- 
rarily ai^K^ted  or  to  thorn  appointed  for 
spedal  purposes. 
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The  proMcntor  does  not  claim  that  he  "was 
r^nlarly  appointed  for  an  Indefinite  term, 
and  the  record  of  bla  appointment  taken  from 
the  mlnntes  of  the  common  council  shows 
tbat  on  June  2,  1904,  the  common  council 
elected  summer  police  officers  from  names 
nbmltted  by  the  mayor,  and  among  the  per- 
toDB  SO  elected  was  the  prosecutor.  The  case 
iluws  that  In  the  city  of  Gape  May  persons 
are  temporarily  appointed  as  "summer  poUce- 
mec"  This  term  has  In  Cape  May  a  definite 
meaning,  namely,  special  officers  employed 
about  the  1st  of  June  in  each  year,  who  are 
discharged  at  the  pleasure  of  the  common 
coandl.  The  prosecutor  went  Into  office  and 
contlDned  to  serve  as  a  policeman  until  Oc- 
tober 2,  1906.  The  minutes  of  the  common 
cooQcll  show  that  in  June,  1905,  the  prosecu- 
tor's name  was  sent  to  the  council  by  the 
mjot  as  an  applicant  for  a  position  as  sum- 
mer policeman,  and  that  he  was  then  elect- 
ed to  that  office;  that  on  April  S,  1906,  a 
reaolutlon  was  adopted  by  the  council  that 
the  prosecutor  and  other  persons  be  discontin- 
ued as  officers,  and  on  the  same  day  he  and 
others  were  elected  special  officers  to  serve 
mitU  Joly  1,  1906.  and  that  on  June  5,  1906, 
he  was  elected  to  serve  "until  S^tember  15, 
or  sooner."  He  was  regularly  discharged 
by  the  resolution  complained  of  In  October, 
1906.  Against  this  record  the  prosecutor 
testified  that,  although  his  claim  was  sub- 
mitted by  the  mayor  to  the  common  council 
as  an  applicant  for  the  position  of  summer 
policeniau,  as  Indicated  by  the  minutes,  he 
did  not  in  fiict  make  any  application  to  the 
mayor  to  have  his  name  submitted  to  the 
common  council,  but  there  Is  evidence  show- 
ing tha^  after  his  name  was  submitted  to 
the  cooncU,  he  applied  to  some  of  the  mem- 
bers fbr  their  votes  la  confirmation  of  his 
appolntm^t.  The  prosecutor  rests  his  right 
to  this  writ  upon  the  claim  tbat  although 
be  was  not  appointed  In  the  first  Instance 
as  a  regular  member  of  the  police  force  for 
an  Indefinite  term,  that,  because  he  was  not 
discharged  at  the  end  of  the  summer  of 
1805,  he  h^d  over,  and  that  he  thereby  be- 
came a  regular  appointee  entlQed  to  the  bene- 
fit of  the  act  of  1899.  The  evidence  leaves 
no  doubt  in  our  minds  that  it  was  not  the 
latentlcoi  of  the  common  council  or  the  un- 
derstanding of  the  prosecutor  that  he  was 
appointed  a  member  of  the  regular  police 
forc^  but,  on  the  contrary,  that  he  was  an 
ai^t^tee  under  the  proviso  contained  in  the 
fiist  section  authorizing  the  employment  and 
dlscbaiye  of  policemen  temporarily  in  cases 
of  emergency  or  for  parts  of  years  In  cases 
where  their  services  were  not  needed  through- 
out tlw  entire  year.  That  they  did  not  dis- 
charge him  at  the  end  of  the  summer  sea- 
son, but  permitted  him  to  continue  his  serv- 
ices Ua  a  IfHiger  period,  does  not  change  the 
distinct  terms  of  his  employmrat  There  Is, 
of  course,  a  presumption  of  law  that  persons 


dealing  with  the  official  of  a  municipality, 
who  is  serving  the  city  In  a  particular  ca- 
pacity, that  he  was  r^nilarly  appointed  even 
where  no  official  act  making  the  appointment 
can  be  shown;  btit  that  presumption  would 
not  exist  in  any  dealing  between  the  dty  and 
Its  official  when  the  foondatlon  of  the  officer's 
right  to  hold  office  Is  limited  by  a  resolution 
which,  on  its  face,  discloses  that  the  a^ 
pointment  was  special  and  not  general. 

The  conclusion  which  we  have  reached  Is 
that  the  writ  ought  not  to  go  because  the 
affidavits  upon  which  this  application  Is  bas- 
ed show  that  the  original  appointment  was 
temporary  in  its  character,  and  nothing  ap- 
pears to  show  that  there  was  not  a  case  of 
emergency  requiring  his  continuance  In  of- 
fice beyond  the  summer  season  of  1904. 

The  application  for  the  writ  of  certiorari 
is  denied,  with  costs. 


BOnBGBOIS  T.  BOARD  OF  HSAI/TB  OF 

OCDAN  CITY. 
(8apx«aw  Ooort  of  New  Jersey.  Nor.  9, 190a) 

MumoiPAi.  CoBPOBATionB  Q  686*)— Vxou- 
TioN  or  Health  OBniNAZTCs— JmxBDionoir 
OF  PBoaEcnnoR. 

A  justice  of  the  peace  has  Jurisdiction  to 
hear  and  determine  violations  of  health  ordi- 
nances In  dties  where  no  police  justice  has  been 
appointed  or  provided  for.  Tlie  maypr  of  sudi 
city  has  no  ezdoaiTe  jurisdiction.  He  Is  given 
in  some  matters  the  same  powers  as  police  jas- 
tlces  appointed  in  any  city,  bat  the  powers  giv- 
en the  mayor  are  not  exdusive,  and,  in  the  en- 
forcement of  the  health  act  of  1887  (P.  li.  p. 
80),  a  Justice  of  the  peace  of  the  county  has  ju- 
risdictfon  In  all  cities  In  bis  county  where  the 
option  to  provide  for  a  police  Justice  has  not 
been  exercised,  and  no  such  officer  exists. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1402;  Dec  Dig.  I 
686.*] 

(Syllabus  by  the  Court) 

GertloraTl  on  the  prosecntioD  of  Anderson 
Bou^eols  against  tbe  Board  of  Health  of 
Ocean  City  to  terlew  a  oooTicllon  for  a  Tio< 
lation  of  the  he^th  ordinance.  Bale  dis- 
missed. 

Aiyued  June  tonn,  1008,  before  BGED, 
BERGEN,  and  YOOBHBB8,  JJ. 

Bourgeois  &  Sooy,  for  prosecutor.  Apgar 
&  Boswell,  for  defendant 

BERGEN,  J.  The  prosecutor  was  convict- 
ed before  a  justice  of  the  peace  of  violating 
the  health  ordinance  of  Ocean  City,  and  seeks 
to  reverse  the  Judgment  of  conviction  upon 
the  ground  that  the  justice  was  without  the 
required  jurisdiction  to  hear  and  determine 
the  question.  Tbe  only  objection  we  can  con- 
sider Is  that  relating  to  the  Jurlsdlctloa  of 
the  court  The  other  questions  raised  relate 
either  to  the  proof  or  merits,  and  should  have 
be^n  corrected.  If  erroneous,  by  appeal.. 
Board  of  Health  t.  Cattell,  78  N.  J.  Law, 
516.  64  Atl.  144. 
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The  principal  point  argued  Is  that  as  tbe 
act  (P.  L.  1887,  p.  48),  confers  upon  tbe  may- 
or the  same  Jurisdiction  to  enforce  ordinan- 
ces as  Is  given  to  a  police  Justice  when  ap- 
pointed, and  as  a  police  Justice  is  given  ex- 
clusive Jurisdiction  in  sucb  matters,  the 
mayor  was  the  only  Judicial  officer  having: 
Jurisdiction  to  bear  and  determine  violations 
of  the  health  ordinance.  Tbls  claim  has  no 
merit  The  Jurisdiction  given  the  mayor  un- 
der section  25  (P.  L.  1887,  p.  60)  Is  not  ex- 
clusive, and  it  la  admitted  that  the  common 
council  of  the  city  bad  not  exercised  Its  op- 
tion under  section  78  of  the  same  act  to  es- 
tablish a  police  court  Section  IS  of  the 
health  act  (P.  L.  1887,  d.  88)  provides  "that 
every  district  court  In  any  city,  and  every 
Justice  of  tbe  peace  in  any  county,  and  any 
police  Justice  or  recorder  in  any  city  Is  here- 
by empowered"  to  enforce  the  health  code. 
There  being  no  court  or  Judicial  officer  in 
Ocean  City  having  exclusive  Jurisdiction 
over  the  enforc^ent  of  the  law  relating  to 
piJiUc  health  as  enacted  in  P.  L.  1887,  p.  80, 
we  are  of  opinion  that  under  that  statute  a 
Justice  of  tbe  peace  of  the  county  of  Ocean 
bad  Jurisdiction  of  tbe  matter  under  review. 

It  is  further  urged  that  tbe  conviction  does 
not  state  that  the  cause  was  beard  in  a  sum- 
mary manner,  but  tills  Is  disposed  of  contra- 
ry to  tbe  prosecutor's  claim  in  Board  of 
Health  v.  Bosenthal,  67  N.  J.  Law,  216,  50 
Atl.  439. 

Another  objection  is  that  no  notice  was 
given.  Tbls  was  not  necessary.  Section  18 
of  tbe  health  act  (P.  L.  1887,  p.  89}  does  not 
require  notice  before  suit  Notice  Is  wily  re- 
quired imder  section  14  if  the  ci^  proposes 
to  abate  a  nuisance  and  charge  tbe  expense 
thereof  to  the  dellnanent 

Ilie  rnle  la  dlsmlMed,  vlth  coati. 


NICHOLAS  T.  OBAM. 

<Sapreme  Court  of  New  Jersey.   Nov.  9,  1908.) 

1.  Master  and  Sebvant  (S  26S*>— Liabiuit 
FOB  iNjnaxxs  to  Sebvant. 

To  hold  one  liable  as  master  for  Injury  to 
another  claiming  to  have  been  bis  servant  the 
relation  of  master  and  servant  must  be  wovn 
to  have  existed. 

[Ed.  Note.— For  other  cases,  see  Slaater  and 
Servant,  Dec.  Dig.  S  265.*] 

2.  Fbinoipai;  and  Agent  d  22*)— Evxdsngx 

or  AOENCT-— DlCXiAKATZONS  07  AGENT. 
If  the  employment  is  claimed  to  have  been 
effected  throogh  an  Intermediary,  the  authority 
of  such  intermediary  as  representing  the  mas- 
ter should  appear,  aind  cannot  be  Inxerred  from 
evidence  of  bis  own  statements. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  40;  Dec  Dig.  |  22.*] 

(Syllabus  by  the  Court.) 

Action  William  Nicholas  against  Robert 
IP.  Oram.  Verdict  for  plaintiff,  and  defend* 
ant  applied  for  a  rule  to  show  cause  why  tbe 


same  should  not  be  set  aside  and  a  new  trial 
granted.   Rnle  made  abooluta 

Argued  June  term.  1908,  before  GARRI- 
SON, 8WATZE,  and  PABEBR,  JJ. 

William  a  Gebhardt;  for  plalntltC.  James 
H.  Nelghbonr  and  Paul  A.  Qnerai,  for  defend- 
ant 

PARKER,  J.  This  suit  is  to  recover  dam- 
ages for  personal  Injuries  sustained  by  tbe 
plaintiff  because  of  the  giving  way  of  a  scaf- 
fold on  which  he  was  working.  The  scaffold 
was  on  tbe  roof  of  a  bouse  under  construc- 
tion, belonging  to  one  Keenan,  and  plaintiff 
at  the  time  of  the  accident  was  engaged  as 
helper,  carrying  elate  up  a  ladder  and  de- 
positing it  on  the  scaffold  for  use  by  the  slat- 
er. Tbe  declaration  alleges  In  the  first  count 
that  defendant  was  a  builder,  and  employed 
plaintiff  to  work  on  the  scaffold  In  question, 
and  that  defendant  failed  to  take  proper  care 
to  Iiave  tbe  scaffold  safe  for  such  purpose,  so 
that  it  broke  and  Injured  plaintiff.  The  sec- 
ond count  Is  rested  on  an  alleged  procure- 
ment and  Invitation  of  plaintiff  by  defendant 
to  work  on  a  scaffold  that  was  unsafe,  and  as 
to  which  defendant  had  not  exercised  legal 
care.  The  case  was  submitted  to  tbe  Jury, 
who  returned  a  verdict  for  plaintiff,  and  the 
matter  is  before  us  on  a  rule  to  show  cause 
why  the  verdict  should  not  be  aet  aside  and 
a  new  trial  granted. 

Of  tbe  several  grounds  that  are  urged  in 
support  of  the  rule  we  tblnk  one  is  sufficient 
to  dispose  of  the  case  as  presented.  In  our 
Judgment  the  plaintiff  failed  to  make  due 
proof  of  tbe  fundamental  fact,  either  of  his 
employment  by  d^endant,  or  other  Invitation 
on  tbe  part  of  tbe  defendant  to  work  at  the 
house  In  question.  He  (plaintiff)  was  not 
regularly  in  the  employ  of  Oram,  and  never 
saw  him  nor  had  any  communication  with 
hlm«  either  before  the  accident,  or  afterwards 
In  connection  with  tbls  work.  Plaintiff  was 
regularly  employed,  if  at  all,  by  a  slate  roof- 
ing contractor  named  Searing,  and  was  act- 
ually working  for  blm  on  the  day  before  tbe 
accident  On  that  day.  Searing  testifies,  de- 
fendant Oram  asked  him  to  let  blm  have  a 
man  or  two  to  help  him  out  with  his  contract 
for  the  Keenan  house,  and  Searing  told  Oram 
that  be  could  not  spare  any  men  because  of 
a  Job  tliat  he  was  to  begin  on  the  next  day, 
and  that  Oram  went  away  apparently  angry ; 
that  very  shortly  afterwards  Searing  heard 
that  his  engagement  for  the  next  day  was  off 
because  the  building  was  not  ready  for  blm. 
He  did  not,  however,  communicate  with  Mr. 
Oram,  and  did  not  see  blm  until  after  th* 
accident ;  but  that  on  that  day,  while  Sear- 
ing was  at  supper,  a  man  named  Eckhardt 
came  to  him,  and  said  that  Mr.  Oram  wanted 
him  to  send  bis  men  up  the  next  day,  and  so 
tbe  next  morning  Searing  told  them,  ioclad- 
ing  plaintiff,  that  "there  was  a  Job  to  be 
done.  If  they  wished  to  do  It,  they  could," 
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and  plalntU^  relying  on  tbte  remark  of  Sear* 
log's,  went  tbat  minnlng  to  the  Keenan  hotue, 
and  ms  woEUng  tbere  wben  Injnred.  It  al- 
w  ajveared  hj  Searing's  teatbnony  that  aft- 
er tbe  accident  he  wut  np  and  examined  the 
brokai  scaflold,  and  on  his  way  from  thence 
met  the  defendant,  ^o  aaked  If  tbe  men 
would  come  back,  and,  on  being  told  tbey 
would  not,  said  they  would  get  no  pay  for 
what  th^  had  done  If  they  did  not  cfume 
b«k.  nils  la  snbstanUally  ererythiiqc  In  the 
can  to  oumect  Oram  with  the  fact  ot  viaSa.- 
tUTt  folng  to  tbe  Keenan  boose  to  work. 
B&hardt  was  not  called  idalntlfl.  and 
wben  iwwn  in  d^eodant  doded  that  Oram 
had  given  him  any  directions  to  go  and  see 
SearlnK  or  that  be  bad  in  fSact  seen  him 
abODt  getting  any  men  to  vork.  It  Is  ampar- 
«Bt  that  when  Oram  left  Bearing  In  dndgemi 
becaose  he  conld  not  have  the  men.  tbere  was 
absolute  nothing  1^^  way  of  onpkvment  or 
inrltatlon  between  Oram  and  ttte  plaintiff. 
All  tbat  ooconed  after  that  was  the  alleged 
TlBlt  Of  Bckhardt  who,  according  to  Searing's 
teaUmoDy,  undertook  to  act  as  agent  cff  mes- 
senger for  Oram,  to  ask  for  tbe  men  once 
mm.  But  there  is  nothing  except  Ekftbardfs 
atatmmit  aa  Hut  occaMon  to  show  tbat 
Oram  bad  sent  him,  or  tbat  Oram  even  knew 
that  tin  mm  would  be  aTallable,  and  tbat 
statemoit  was  of  eourse  pure  hearsay,  and 
Incompetent  to  bind  Oram,  unless  it  at^ieared 
In  some  1^1  way  that  Oram  bad  authorized 
blm  to  make  It  Byle  t.  Manchester  Bnlld* 
lug  ft  Loan  Aafn,  74  N.  X  Law.  840,  «7  Ati. 
S7.  Mor  does  the  interview  of  Searing  with 
Oram  afto:  Ibo  accident  belp  the  case.  It  Is 
erldence  to  show  that  Oram  had  beard  the 
men  bad  g<Hie  to  w«k  on  tbe  bonse,  and  tbat 
be  was  wlllSng  to  pay  them  If  would  go 
on;  bntit  Is  without eridenUal  fbrce  toshow 
tbat  Oram  bad  any  such  pAm  knowledge  of 
their  Intended  going  as  to  cbarge  blm  with 
any  duty  of  care  in  providing  a  safe  place 
for  tbcm  to  woi^ 

Motion  was  made  to  nonsuit,  on  tbe  ground, 
am(Hig  others,  tbat  the  evidence  had  not 
properly  anmected  Oram  with  tbe  plalntUTs 
going  to  work  at  tbe  bouse  In  aaestlon.  Tbls 
motion  should  have  been  granted. 

Tbe  mJe  to  show  cause  will  be  made  ah- 
solute, 


McGOBHICE  V.  HBSSEIt. 

<Scpteme  Court  of  New  Jersey.   Mot.  0,  1908.) 

MnmoiFAi.  OoRPOBATioNS  (I  705*)— Injcbt 
TO  PaoKTBiAM— Collision  with  Autouo- 

BIU. 

If  a  person  approaching  a  street  crossing, 
b«iag  warned  of  the  coming  of  an  aatomobile, 
looks  and  sees  the  machine  coming  towards  the 
crowing,  not  more  than  130  feet  away,  and 
tbereapon  proceeds  to  cross  the  street  in  front 
of  it  without  again  looking  or  paying  any  atten- 
tion to  tbe  approaching  vehicle,  he  is  guilty  of 
contribatoiy  negligence,  and  cannot  recover  for 


tnjnries  caused  by  a  collision  with  the  ma- 
ne,  for,  being  warned,  and  seeing  the  ma- 
dilne  coming  towards  the  croBSiog  he  Intends  to 
pass  over.  f{  Is  Ids  dnty  to  suffidently  observe 
the  position  of  the  automobile  to  avoid  a  colli* 
sion  If  possible. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  |  1515;  Dec.  IMg.  1 
706:*  Highways,  Gent  Dig.  |  460.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Perth  Am- 
boy. 

ActlflU  by  William  H.  UcCormt<±  against 
William  H.  Hesser.  Judgment  for  plaintiff. 
Defendant  aiq!>eals.  Reversed. 

Argued  June  term,  1908.  before  RBED, 
BEBGEN,  and  TOOHHEES,  JJ. 

Beekman  &  Spencer,  for  aM>ellant  Jweph 
O.  Strieker,  for  aw^ae, 

BERGEN,  J.  Tbe  platnturs  case  sbows 
that  on  S^tember  16, 1907,  about  15  minutes 
before  11  o'clock  In  the  evening,  be  was  walk- 
ing across  the  city  park  In  Perth  Amboy  to- 
wards a  street  croeslng;  tbat  when  he  was 
within  10  feet  of  tbe  curb  be  heard  the 
sound  of  tbe  bom  on  defendant's  automobile ; 
tbat  be  then  saw  the  machine  coming,  about 
130  feet  away ;  that  be  proceeded,  and  wben 
be  bad  gone  into  the  street  about  26  feet 
from  tbe  curb,  a  distance  of  35  feet  from 
where  he  was  when  he  sa^  It  he  was  struck 
by  tbe  defendant's  automobile;  that  he  did 
not  look  towards  tbe  machine  after  be  first 
saw  It  and  heard  tbe  warning  given  by  de- 
fendant, and  did  not  see  it  again  until  be 
was  run  against.  On  tbl*  defendant  moved 
for  nonsuit,  which  was  refused.  We  think 
it  should  have  been  granted.  Tbe  plaintiff 
saw  the  automobile  coming  towards  him,  and 
heard  tbe  warning  when  It  was  only  130 
feet  away,  and  then,  without  looking  again, 
or  paying  any  further  attention  to  it,  walked 
Into  the  street  where  he  knew,  or  should  have 
known,  the  automobile  would  pass.  We 
think  It  was  the  duty  of  the  plaintUI,  when 
be  saw  tbe  machine  approaching  and  beard 
the  warning  given  by  tbe  defendant,  to  ob- 
serve  where  he  was  going,  and  tbat,  in  walk- 
ing Into  tbe  street  In  front  of  an  approach- 
iug  vehicle  without  nsing  his  eyes  and  mak- 
ing some  attempt  to  avoid  a  collision,  he  de- 
liberately placed  himself  in  a  position  of 
danger,  and  was  thereby  guilty  of  neglig^ce 
wblch  contributed  to  the  accident 

Tbe  judgment  below  Is  reversed. 


BANKIN  V.  CENTRAL  B.  00.  OF  NBW 

JERSDZ  et  aU 
(Supreme  Court  of  New  Jersey.   Nov.  9,  1908.) 

L  Dismissal  avd  Nonsuir  (I  81*)— SKrriNa 
AsiDB— OEotnrns. 

A  Judgment  of  nonsuit  will  not  be  set 
aside,  when  it  appears  that  the  plaintiff  could 
not  recover  without  such  an  amendment  of  the 
pleadings  as  would  create  and  institute  a  new 
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nilt,  with  a  new  quaatlon,  In  a  eoBtroreny  be- 
tweeD  different  iMrtlu. 

[Ed.  Note.— For  other  mam.  Me  Dlsmlual  ana 
Noniult,  GenL  Dig.  H  180.  187;  Dee.  Dig.  S 
8i.*] 

2.  Death  (I  6S*>— Aotiohb— Aiebitdksiit  of 

DiOLABATION. 

A  lult  Inatltnted  In  New  Jersey  by  the  ad- 
nlnlitratrlz  of  a  deceaaed  person  for  damages 
under  the  death  act,  when  the  death,  chaived  to 
t)ie  negligence  of  the  defendant,  happened  In  the 
Ntnto  of  Pe&urlvania,  where  the  only  person 
pntitird  to  prosecutk  an  acUon  for  ench  dam- 
agnn  is  the  widow  of  the  deceased,  cannot  be 
maintained  hy  such  administratrix  in  the  courts 
of  thia  statfe  nor  will  an  amendment  of  the 
RUinmoni  ana  declaration  be  allowed,  the  ef- 
fect of  which  Is  to  make  the  widow  of  the  de- 
ceased the  plaintiff  in  the  place  of  the  personal 
representative  who  Instituted  the  suit. 

[Kd.  Note.— For  other  cases,  tee  Death,  Cent. 
Dig.  f  72;  Dec  Dig.  i  55.*] 

(BTllKbw  hir  tba  GourL) 

Action  b7  Catharine  Bankln,^  admlnlBtra- 
trtx,  for  the  deatt  of  lier  Intestate,  ^Inat 
tbe  Central  Railroad  Company  of  New  Jer- 
■ej  and  another.  There  waa  a  Judgment  of 
Donaul^  and  plaintiff  spplleA  for  a  role  to 
abow  cenae  why  the  same  ahould  not  be 
racated.  Bole  discharged. 

Argned  June  term,  1908,  before  REBD, 
BBROBN,  and  VOORHEES,  JJ. 

James  M.  B.  Htldreth,  for  plaintiff.  Nel- 
son Y.  Dnngan,  for  defendants. 

IlEROEN,  J.  A  Judgment  of  nonsuit  hav- 
ing been  entered  In  favor  of  the  Philadelphia 
it  Heading  Railway  Company,  a  rule  to  show 
cause  was  allowed  why  it  should  not  be  va- 
cated. The  rule  pendltted  the  taking  of  af- 
fldavlts.  from  which  tt  appears  that  the  plain- 
tlfF  bad  retained  a  member  of  the  bar  of  the 
state  of  New  Jersey,  who  brought  suit  in  her 
name,  as  administratrix  of  her  husband,  and 
that  issue  was  joined  on  August  18,  1906 ;  that 
tbe  case  was  noticed  for  trial  at  the  following 
September  term  of  the  Hudson  county  cir- 
cuit court,  but  was  not  tried;  that  It  waa  not 
noticed  for  trial  for  the  December  term,  1907, 
of  that  court,  and  upon  notice  given  by  tbe 
defendant,  the  Philadelphia  &  Reading  Rail- 
way Company,  to  the  counsel  of  record  the 
nonsuit  was  granted.  It  also  appears  that 
on  October  23,  1907,  the  plaintiff  consulted  a 
nonresident  attorney,  Mr.  Charles  H,  Ed- 
munds, a  member  of  the  bar  of  the  state  of 
Pennsylvania,  who  on  November  9,  1907,  call- 
ed upon  the  attorney  of  record,  and  was  told 
by  him  that  he  had  retired  from  tbe  case, 
and  bad  handed  over  to  tbe  plaintiff  the 
papers  connected  therewith.  The  nonresi- 
dent attorney,  instead  of  retaining  a  member 
of  the  bar  of  thia  state  to  prosecute  the  mat- 
ter, undertook,  by  conferences  with  the  coun- 
sel of  the  defendant,  to  make  a  settlement,  In 
which  he  was  not  successful,  and  on  Novem- 
ber 30th,  more  than  a  month  after  bis  client 
bad  discharged  her  New  Jersey  counsel  and 
employed  Mr.  Edmunds,  be  retained  Mr.  Hil- 


dreth,  tb6  present  attmier  of  leoord.  It 
was  tiben  too  late  tax  Bfr.  Hlldreth  to  give 
notice  of  trial  for  the  socceedlng  December 
twm,  and,  so  far  as  the  case  shows,  no  at- 
tend waa  mads  to  give  an<A  nottoe,  for  want 
of  which  tbe  nonsuit  was  allowed.  It  Is 
quite  clear  that  the  failure  to  give  the  notice 
of  trial  waa  due  to  the  fact  that  plaintiff 
bad  employed  a  nonresident  attorney,  one 
presumably  nnacqualnted  with  tbe  practice 
la  tills  state,  or,  if  acquainted,  disqualified 
from  acting  aa  attorney  of  record  for  her. 
Whether  such  methods  of  practice  In  our 
courts  should  be  encouraged  by  rellevliuE  par- 
ties from  tbe  natural  result  of  such  a  pro- 
ceeding need  not  be  passed  upon  In  this  caa^ 
because  the  Judgment  ought  not  to  be  opened 
under  the  well-establlsbed  mles  ot  proced- 
ure In  this  Btat& 

The  declaration  hi  this  case  shows  that  the 
suit  was  Instituted  to  recover  damages  for 
the  death  of  plaintiff's  Intestate,  caused  by 
an  accident  which  happened  in  tbe  state  of 
Pennsylvania,  which  It  Is  charged  resulted 
from  tbe  n^llgent  act  of  the  defendant,  but 
there  Is  no  averment  in  the  declaration  that 
there  is  any  statute  in  that  state  which 
would  entitle  the  plaintiff  to  recover,  and 
no  proof  can  be  Introduced  to  support  an 
action  for  damages  resulting  from  the  death 
of  the  deceased  through  the  nef^lgence  of  tbe 
defendant,  because  In  the  absence  of  such 
statute  the  presumption  Is  that  the  conimoi^ 
law  rule  prevails;  and,  in  order  to  prove 
that  there  la  such  a  statute  In  a  sister  state, 
it  must  be  averred  In  the  pleadings.  If  tbe 
declaration  should  be  amended,  and  the  stat- 
ute of  Penn^lvanla  set  up  In  the  pleadings. 
It  would  appear  that  tbe  right  of  action  is 
vested  In  the  widow,  and  not  In  the  personal 
representative,  and  as  was  said  by  Mr.  Jus- 
tice Garrison,  In '  Lower  v.  Segal,  59  N.  J. 
Law,  66,  34  Atl.  946,  "The  right  of  action 
being  vested  In  the  widow,  she  is  tbe  only 
person  who  can  maintain  tbe  suit  whether  in 
the  domestic  tribunals  or  elsewhere,  since 
she  Is  everywhere  tbe  widow  of  the  husband 
whom  she  survives."  Therefore,  If  a  case  of 
surprise  and  merits  had  been  disclosed  and 
this  Judgment  opened,  the  plaintiff  having 
brought  her  suit  as  the  personal  representa- 
tive of  the  deceased,  and  not  as  widow,  she 
could  not  recover  without  an  amendment  of 
her  pleadings,  so,  in  order  that  the  plaintiff 
might  proceed  with  her  action,  It  would  be 
necessary  to  amend  all  of  the  pleadings  that 
It  might  appear  that  sbe  was  prosecuting  her 
action  as  widow,  and  not  as  tbe  personal  rep- 
resentative of  tbe  deceased.  Such  an  amend* 
ment  was  refused  In  a  similar  case  in  Lower 
V.  Segal,  60  N.  J.  Law,  99,  36  Atl.  777.  In 
that  case  an  action  was  Instituted  by  a  wife 
as  administratrix  to  recover  damages  for  thp 
death  of  her  hnsbnnd,  which  occurred  In  tbe 
state  of  Pennsylvania,  and  she  applied  for 
leave  to  amend  the  summons  and  declaratl(Hk 
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la  aoA  manner  that  tbe  actlcm  might  appear 
to  Iw  one  taongbt  by  the  widow  of  deceased, 
bMtatd  of  tUM  pefsonal  repreaentatlTe,  and  It 
waf  tiiere  held  by  this  coort,  Mr.  Justice 
Uagle  wrltlos  the  opiirioii,  that  the  amend- 
ment mmld  not  conttnue  tbe  exlstlns  anlt 
acept  In  mm  form,  but  would  create  and 
lastltiite  a  new  mlt,  with  a  new  qneatlon. 
In  a  ccmtroTersy  between  dlffwent  partiea. 
Tlie  determination  In  that  case  would  be  oon- 
tiolllng  In  this ;  and,  If  no  nonsuit  bad  been 
granted,  and  the  plaintiff  was  now  moving 
for  flie  amendment  necesaaiy  to  state  her 
eaose  of  action  In  a  fonn  necessary  tor  re- 
eoTery,  It  would  be  refused.  In  Fltzhenry  t. 
CoDSoUdated  Traction  Ca,  68  N.  J.  Law.  142, 
42  AtL  416,  the  application  was  to  amend 
Oie  pleadings,  in  a  suit  brought  by  a  father 
to  recover  for  the  loes  of  services  upon  the 
death  of  hla  scm.  by  adding  the  words  "Ad- 
ministrator of  the  estate  of  Joseph  Fltz- 
liairT.  Jr.,  deceased,"  as  the  name  of  the 
plaintiff  In  the  summons  and  declaration, 
bnt  the  amendment  was  refused,  citing  Low- 
er, Administrator,  t.  Segal,  60  N.  J.  Law*  89, 
86  Atl.  777. 

It  thus  aiQtears  that,  for  want  of  an  amend- 
mmt  widdi  tbe  court  would  not  allow  If  ap- 
fSSei  tot,  tbe  plaintiff  has  not  stated  a  cause 
of  action,  and  a  nonsuit  woold  ultimately 
follow,  and  under  such  clrcnmgtances  tbe 
present  Judgment  of  nonsuit  ought  not  to  be 
opened,  and  the  rule  to  show  cause  la  dla* 
diaiged. 


8T0I«ABZ  T.  ALGONQUIN  00. 

CBspicme  Coort  of  New  Janey.  Nor.  9,  1908.) 

1  Markb  and  Sebvajit  (I  156«>— DUTT  TO 
Wabn  teBVANT— Obvious  Danger. 

Where  Injnnr  Is  caused  to  a  servant  frtHn 
tbe  operation  of  a  dangeroas  machine,  snch 
danger  of  bring  obrlons,  a  cause  of  action  by  tbe 
■ervant  against  the  master  cannot  be  grounded 
npcHi  the  negligence  of  the  master  in  failing  to 
warn  such  servant  of  the  danger  or  to  give  him 
tastmctions  regavitaig  tbe  machine,  because  in 
nieh  case  both  servant  and  master. have  equal 
means  of  forming  a  correct  judgment  of  the 

daHOTT- 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  C^t  Dig.  f  SIO;  Dec  Dig.  8  156.*] 

2.  MASm  AND    SXBTANT  (|  153*)— DtTTT  TO 

Wabn  Servant— NonoK  of  Inexfebibnce. 
Hie  inexperience  of  a  servant  must  come 
tither  actually  or  by  inference  to  tbe  knowledge 
of  the  master,  to  charge  the  master  with  the 
duty  of  warning  the  servant,  and  then  it  be- 
comes tbe  duty  of  the  master  to  warn  the  serv- 
int  againtt  snob  dangers  as  tbe  servant  is  not 
nasonably  expected  to  know  and  sncb  as  are 
not  obvious  to  him. 

[Ed.  Note.— Fw  other  cases,  see  Master  and 
Berrant,  Gent.  Dig.  U  814.  316,  S16H ;  Dec. 
Dig.  I  lOS.*] 

MSyllabus  by  the  Court.) 

Error  to  Circuit  Conrt,  Passaic  Oounty. 
Action  by  John  Stolarz  against  the  Al- 
gonquin Company.    Judgment  for  plaintiff, 

■For  Mbar 


and  defendant  brings  error.   Berersed,  and 

a  Tenire  de  novo  otdered. 

Argued  June  term,  1908,  before  BBBD, 
BBBGBN,  and  T00BHBE8,  JJ. 

Michael  Dunn,  for  plaintiff  In  error.  Lewis 
A.  All^  and  Andrew  FonldSf  Jr.,  for  defend- 
ant in  error. 

VOOHHBBS,  J.  The  plaintiff,  a  Pole,  un- 
able to  speak  English,  19  years  of  age,  was 
the  employe  of  tbe  defendant,  and  was  in- 
jured by  having  his  hand  cat  In  a  machine 
with  cylindrical  rollers.  In  which  there  were 
hooka  or  sharp  protruding  teeth  or  nails, 
used  for  spinning  yam.  He  had  been  In  this 
country  only  one  week  at  the  time  of  the 
Injury,  and  on  the  third  day  of  his  service 
to  the  defendant  the  accident  happened.  It 
was  his  duty  when  tbe  strands  or  ropes  of 
yam  broke  to  twist  them  together  and  feed 
them  into  the  machine.  Tbe  rollers  upon 
which  are  the  nails  or  teeth  are  In  plain 
sight  and  revolTe  aiowly,  say  3%  turns  a 
minute.  So  far  as  the  rollers  are  concerned, 
there  Is  no  doubt  that  tbey  were  quite  ob- 
Tlous.  It  Is  admitted  that  be  bad  nerer 
been  Instructed.  He  had  been  working  on 
the  day  of  the  accident  on  the  machine  from 
morning.  The  accident  happened  at  half  past 
11.  Tbe  plalntUTa  description  of  the  acci- 
dent is  that  the  boss  told  him  to  go  and  fix  a 
broken  rope  of  yam  that  ought  to  go  through 
the  machine.  He  went  to  the  machine  and 
tried  to  adjust  tbe  rope.  He  was  a  little  dis- 
tance off,  and  he  stretched  himself  out  and 
was  caught  between  the  rollers.  He  made  an 
attempt  to  put  the  end  in,  but  was  too  far 
distant,  and  his  hand  got  caught  In  the  ma- 
chine. 

A  nonsuit  should  have  been  granted. 
While  there  was  evidence  that  the  master 
had  notice  through  bis  agent  who  hired  the 
plaintiff  that  the  servant  was  Inexperienced, 
a  "greenbora,"  and  there  were  also  other  In- 
dications of  such  Inexperience,  more  or  less 
obvious,  namely,  his  inability  to  speak  the 
language  and  the  fact  that  he  was  under  age, 
yet  the  danger  was  a  perfectly  obvious  one. 
The  plaintiff  must  be  chargeable  with  the 
fact  that  two  revolTlug  dmms.  Intended  to 
draw  In  between  them  yam,  will,  if  his  hand 
comes  In  contact  with  them,  draw  that  In 
also  and  Injure  It.  The  plaintiff's  testimony 
also  dlacloses  that  he  knew  that  there  was 
sucb  danger  in  coming  in  contact  with  these 
revolving  parts.  So  it  is  quite  clear  that  the 
plaintiffs  Injury  did  not  result  from  any 
latent  or  concealed  danger,  or  one  unknown 
to  him.  The  Injury,  therefore,  is  not  trace- 
able to  any  asserted  negligence  of  the  master 
for  falling  to  warn  the  servant  or  to  give  him 
instmctions.  The  case  la  quite  like  Mika 
V.  Passaic  Print  Works  (N.  J.  Err.  A  App.) 
70  Atl.  327,  where,  a  servant's  hand  being 
caught  between  two  revolving  cylinders,  in 
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plain  light,  It  was  beld  that,  U  the  master 
was  negligent  In  falling  to  Instract  the  serr- 
ant  in  the  operation  of  the  machine,  the  in< 
Jury  was  not  doe  to  snch  neglect,  for  both 
servant  and  master  had  equal  means  of  form- 
ing a  correct  Judgment  of  the  danger. 

Error  Is  also  assigned  upon  that  portion  of 
the  charge  of  the  court  declaring,  "Where 
persons  without  ezperi^ce  in  the  use  of  ma- 
chinery of  a  dangerous  character  are  em- 
ployed. It  is  the  duty  of  the  employer  to  give 
notice  and  warning  against  these  dangers  to 
which  the  employe  Is  exposed."  This  is  too 
broad.  Inexperience  must  have  come  either 
actually  or  by  inference  to  the  knowledge  of 
the  master,  and  then  the  dangers  to  be  warn- 
ed against  must  be  such  as  the  employ^  is 
not  reasonably  expected  to  linow,  or  as  are 
not  obvious  to  him. 

The  Judgment  Is  reversed,  and  a  venire  de 
novo  cffdered. 


LAVIN  V.  PUBLIC  SEEVICE  RT.  CO. 
{Snprame  Court  of  New  Jersey.   Nov.  9,  190S.) 

1.  Appeal  and  Ebbob  (I  1010*)  —  Review  — 

Evidence. 

Appeals  from  district  courts  being  limited 
to  questions  ot  law,  this  court  will  not,  oa  such 
apppaJ,  review  a  findios  of  fact  if  there  is  any 
lei^  evldeoce  on  wbieh  snch  finding  may  be 

supported. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Diff.  {  3979;  Dec  Dig.  f  1010.»1 

2.  Apfeai,  and  Ebbob  (g  204*)— Review— Ob- 
jections Not  Made  Bwlow. 

Nor  will  the  admlsaioD  of  Illegal  evidence 
be  reviewed  when  no  valid  objection  was  made 
at  the  trial. 

[Ed.  Note.— Fm-  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  1256,  1259;  Dec.  Dig.  ( 
204.*/ 

8.  Appkai.  Ann  Ebbob  (|  1078*)— Objections 
Waived. 

O rounds  for  reversal  not  diBcnased  in  ei- 
ther argnment  or  brief  will  not  be  considered, 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
•  ^or^j  Gent  Dig.  §}  4256-4261 ;  Dec.  Dig.  | 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Jersey  City. 

Action  Bridget  Lavln  against  the  PabUc 
Service  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Ai^ed  June  term,  1908,  before  OARRI* 
SON,  SWATZE,  and  PARKER,  JJ. 

Edwards  &  Smith,  for  appellant  Samnel 
A.  Beaon,  for  appellee. 

PARKER,  J.  The  district  court  Judgment 
brought  up  by  this  appeal  was  for  damages 
sustained  by  plaintiff  because  of  Injury  to 
her  cab,  horse,  and  harness  growing  out  of  a 
collision  with  a  trolley  car  operated  by  de- 
fendant and  which  collision  took  place  at 
the  intersection  of  Clinton  street  and  Twelfth 
street,  in  Boboken.  Clinton  street  runs  north 


and  south,  ani  contains  one  car  track  on 
which  the  car  In  question  was  moving  north- 
wardly. Twelfth  street  runs  at  right  angles 
to  Clinton  street,  and  through  this  the  cab, 
driven  by  "a  certain  youth"  named  Viet^eer, 
was  proceeding  In  an  easterly  direction.  The 
case  was  tried  without  Jury,  and  a  steno- 
graphic transcript  is  certified  on  this  appeal 
as  a  state  of  the  case,  pursuant  to  P.  h.  1905, 
p.  269.  In  addition  to  this,  the  dtotrlct  court 
has  certLfled,  pursuant  to  rule  of  this  court, 
certain  findings  of  fact  on  the  evidence  taken 
at  the  trial.  Only  two  of  these  findings  are 
challenged.   They  are  as  follows: 

(6)  The  plaintiff's  cab'  driver,  when  he  saw 
that  the  motorman  of  the  car  was  not  going 
to  respect  his  right  to  cross  first,  tried  to  stop 
his  cab  and  allow  the  car  to  pass. 

(7)  Owing  to  the  absence  of  warning  sig- 
nals, the  high  speed  at  which  the  defendant's 
car  was  moving,  although  the  plalntifrs  cab 
driver  exercised  reasonable  precautions  to 
avoid  the  collision  by  trying  to  stop  his  cab 
when  he  saw  the  latter  was  not  going  to 
respect  bis  right  to  cross  the  tnA  first,  Oie 
collision  was  unavoidabl& 

If  there  was  any  evidence  capable  of  sup- 
porting these  findings,  they  cannot  be  review- 
ed here,  the  statute  already  dted  gtvlng  an 
appeal  on  questions  of  law  only.  N.  T.  &  N. 
J.  Telef>hone  Co.  r.  Connelly,  69  N.  J.  Law, 
182,  64  Atl.  219 ;  Phelps  v.  Seymour,  70  N.  J. 
Law,  626,  67  Atl.  129 ;  Skidmore  v.  Johnson, 
70  N.  J.  Law,  674,  676,  67  Atl.  460 ;  Burr  v. 
Adams  Express  Co.,  71  N.  J.  Law,  263,  58  Atl. 
609 ;  Hanson  v.  P.  R.  R.,  72  N.  J.  Law,  407,  60 
Atl.  1101 ;  Dale  v.  See,  61  N.  J.  Law,  378,  381, 
18  Atl.  306,  6  L.  R.  A.  683,  14  Am.  St  Rep. 
688.  The  driver  testified  as  follows:  **Q. 
Could  you  stop?  A.  No,  sir;  I  tried  to.  I 
tried  to  do  the  best  I  could,  and  when  I 
tried  to  swing  to  (me  side  and  I  started  to 
swing  he  came  up  against  me  and  hit  me 
right  in  the  back."  It  Is  true  that  a  good 
deal  of  the  testimony  of  this  witness  tends 
to  show  that  he  attempted  to  get  across  in 
front  of  a  car  that  was  only  a  few  feet  away 
and  approaching  rapidly ;  but  the  court  sit- 
ting as  a  Jury  was  entitled  to  Infer  from  his 
testimony  that  he  tried  to  stop,  but  seeing  he 
was  certain  to  be  strudc  if  he  did,  then  tried 
to  turn  up  Clinton  street  parallel  with  the 
car.  This  diq;>OMS  of  the  attack  on  finding 
No.  6. 

Finding  No.  7  depends  in  part  on  findings 
Nos.  8,  4,  and  6,  which  appellants  concede 
are  proper.  They  are  to  the  effect  that  the 
car  was  going  at  high  speed,  and  that  no 
bell  was  rung  or  warning  signal  made;  that 
the  cab  reached  the  crossing  first ;  and  that 
the  motorman  did  not  re^)ect  the  right  of 
the  cab  driver  to  cross  the  street  first  Ap- 
pellants say  the  evidence  demonstrates  con- 
clusive that  the  driver  attempted  to  cross 
after  it  appeared  that  his  rl^t  to  cross  first 
would  not  be  respected,  thus  bringing  this 
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ciR  within  tbe  line  of  decisions  typified  In 
Earle  t.  CodboI.  Tna  Oo^  64  N.  J.  Law,  678. 
46  AtL  eiSL  We  think  It  was  Inferable  from 
bis  testimony  that  be  recognized  and  attempt- 
ed to  exercise  bis  rls^t  of  crossing,  a  ■winning 
tliat  the  car  was  properly  equipped  with 
braking  appliances  and  a-  earful  motorman 
and  did  not  observe  until  too  late  that  the 
motorman  "coold  not  control  the  brakes." 
His  testimony  was  quite  contradictory,  but 
Tonld  support  this  Inference — on  such  an  In- 
ference, finding  No.  7  was  pr^por.  Tbls  leads 
to  the  conclusion  that  the  nonsuit  asked  for 
was  properly  denied. 

The  other  point  urged  by  the  appellant  la 
that  an  Item  of  $30  for  repairing  was  allowed 
in  fixing  the  damages,  which  was  based  on 
Illegal  evldeuce;  Plaintiff  was  allowed  to 
teituy  that  sbe  had  lecelved  an  estimate 
from  a  painter  who  named  this  amount  as 
tbe  cost  of  repainting,  the  work  not  having 
been  done.  Tbls  comes  dearly  within  the 
nilliig  In  Arata  t.  SnUlran,  68  N.  J.  Law,  46, 
42  AtL  839,  and  it  would  bare  been  legal  er- 
ror to  admit  tbe  evidence  If  seasonable  ob- 
jections had  been  Interposed;  but  no  objec- 
tions of  any  kind  were  made  at  the  time.  At 
the  conclusion  of  the  trial  defendant's  attor^ 
ney  requested  the  court  to  disregard  this  fSO 
Item,  bat  only  on  the  ground  that  the  work 
had  not  been  completed.  That  fact  would  not 
render  It  Incompetent.  Were  this  the  law, 
plalntlfl  would  have  to  r^alr  damages  and 
wait  for  the  concluslot  of  r^alrs  before 
being  in  a  position  to  prove  what  damages 
bad  been  sustained. 

One  or  two  other  points  were  raised  at  the 
trial,  and  are  assigned  as  causes  for  reversal, 
bat  there  was  no  oral  argument,  and  no  men- 
tloD  of  these  points  Is  made  In  appellant's 
brief.  They  have,  therefore,  not  been  con- 
sidered. Hanson  v.  Penna.  R.  R.,  72  N.  J. 
Law,  407,  60  Atl.  1101. 

Tbe  Jadgmoit  will  be  affirmed. 


DUBBBOW  T.  HAQEBNSAOK  MEADOWS 
OO.  et  aL 

(Supreme  Court  of  New  Jeney.  Nov.  8,  1008.) 

1.  EvioEHOB  (M  164*)— Bm  urn  SnxniDAXT— 

Resolution  of  Cobpobatioic. 
If  a  resolution  passed  at  a  meeting  of  the 
board  of  directors  of  a  corporation  was  correct- 
ly recorded,  then  the  minutes  afford  tbe  best  evi- 
deoce  as  to  the  ctmtenta  of  tbe  resolution,  and 
Qone.  other  will  be  received  when  the  minutes 
are  at  baud.  If  the  correctness  of  the  minutes 
i>  to  bfr  attaidced.  it  Is  necesaary  first  to  offer 
tbem  for  that  purpose. 

IBd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  M6,  547;  Dec  Dig.  |  164.*] 

3.  COBFORATIONS    (|    410*)  —  OfFICBBS  AlfD 

AoEirrs — Scope  of  AtrrHOBrrr. 

A  resolntioo  of  a  board  of  directors  of  a 
land  compaiiy  anthorisiog  an  agent  to  execute 
on  behalf  «f  the  company  agreements  for  the 
nle  ot  its  property  does  not  empower  tbe  agent 
to  make  8  contract  which  la  not  for  the  sale  of 


6» 


property,  and  Is  entirely  oatdde  of  As  otdinarr 
course  of  its  boslneas. 

[Sd.  Note.— For  other  eases,  see  Cozporations, 
Dec.  Dig.  I  410.*] 

8.  DrxDincaB  (|  18S*)— Binr  ahd  Bsoohoaxt— 
Dbhahd  fob  pBODucnoif  or  OaionTUr— 
NBGEssrrr. 

Where,  by  the  presumption  of  law,  a  con- 
tract Is  in  the  hands  of  the  adverse  party,  seC' 
ondary  evidence  as  to  its  conteata  will  not  be 
received  in  the  absence  of  any  demand  upon 
the  adverse  party  to  produce  the  original. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  I  642;  Dec.  DigrtlSS.*] 

4.  EvioENCE  (S  182*)— Best  ahd  Seoohdabt— 

PaooF  or  BxBotmoif. 

The  nonproductlon,  under  demand,  of  a 
contract,  the  existence  of  which  was  denied,  will 
not  justify  proof  of  its  contents  by  secondary 
evidence  vltnout  first  proving  its  exlstenee  and 
due  execution. 

[Ed.  Note.— For  other  cases,  see  Slvldenc^ 
Cent.  Dig.  I  604;  Dee.  Dig.  I  182.*] 

(Syllabus  by  the  Court) 

Action  by  William  Durbrow  against  the 
Hackensack  Meadows  Company  and  another. 
Plaintiff  was  nonsuited,  and  thereupon  ap- 
plied for  a  rule  to  show  cause  why  the  same 
should  not  be  set  aside  and  a  new  trial 
granted.   Bule  discharged. 

Argued  June  term,  1008.  before  GUM- 
MERE.  O.  J.,  and  TRENCHABD  and  MIX* 
TURN,  JJ. 

Northrop  &  Orlfflths  and  William  D.  Ed- 
wards, for  plaintiff.    Collins  &  Oorbln,  for 
defendant  Hackensadc  Meadows  Go.  Mar* 
shall  Van  Winkle  for  defendant  Arthur 
Meyw. 

TBEKOHABD,  X  The  plaintiff  In  ^Is 
suit  seAs  to  reooTW  from  tbe  defendants,  the 
Hackensack  Meadows  Company  and  Arthur 
Lk  Meyof,  compensation  for  bringing  about 
an  arrangement  between  the  Hackensack 
Meadows  Company  and  the  Federal  Contract- 
ing CtHnpany  whereby  the  latter  company 
filled  In  land  of  the  Meadows  Company  with 
sou  takcot  from  the  bottom  of  the  New  York 
Bey.  The  plalntUTs  dabn  was  tttat  be  vras 
authorised  to  make  this  arrangement,  If  he 
could)  and  was  pnmilsBd  compmsatlon  by 
M^w,  on  behalf  of  the  Meadows  OtHnpaiqr, 
in  case  he  BDOceedsd.  At  the  trial  at  the 
Hndson  drcult  there  was  no  evidence  ahow- 
tag  Buy  authority  on  the  part  of  Meyer  to 
bind  the  company  in  making  tbls  arrange- 
ment, nor  any  other  evidence  upon  which  lia- 
bility eonld  be  rested,  and  a  noounilt  was 
directed  by  tbo  coort  Whereupon  the  plain- 
tiff applied  to  the  trial  Judge  for,  and  was 
aHowed.  a  rule  to  show  cause  why  the  Judg- 
ment of  nonsuit  should  not  be  set  aside  and 
a  new  trial  granted. 

The  contoLtlon  In  this  court  Is  that  ttiere 
was  a  failure  of  proof  imly  because  the  trial 
Judge  overruled  testimony  offered  which 
would  have  shown  authority  originally  con- 
ferred on  Meyer  to  bind  the  company,  or 
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else  a  ratiflcatlon  of  his  act  In  order  to 
show  such  authority  In  Meyer,  the  plaintiff 
first  attempted  to  prove  by  the  -witness  EH- 
well  that  at  a  meeting  of  the  directors  of 
the  Meadows  Company  at  which  the  witness 
Tras  present,  although  not  a  director,  a  res- 
olution was  passed  appointing  Meyer  gener- 
al manager  with  power  to  bind  the  company. 
This  testimony  was  properly  oTerruled  as 
not  the  best  evidence.  If  the  resolution  was 
correctly  recorded,  then  the  minutes  aftorded 
the  best  evidence  as  to  Its  contents,  and  none 
other  was  competent  In  view  of  the  fact 
that  the  minutes  were  at  hand.  If  the  cor- 
rectness of  the  minutes  was  to  be  attacked^ 
It  was  necessary  first  to  offer  them  for  that 
purpose.  Van  Hook  t.  SomervlUe  Mfg.  Co., 
5  N.  J.  Bq.  137;  26  Amer.  &  Eng.  Buc.  of  L. 
(2d  Ed.)  1005.  For  the  same  purpose  the 
plaintiff  also  attempted  to  prove  by  the  same 
witness  the  adoption  by  the  directors  of  the 
company  of  a  resolution  authorizing  Meyer 
to  execute  on  behalf  of  the  company  agree- 
ments for  the  sale  of  Its  property.  We  In- 
cline to  think  that  thla  testimony  was  In  a 
like  position,  and  therefore  also  was  properly 
overruled  for  the  reasons  already  Indicated, 
but,  however  that  may  be,  the  resolution  con- 
tained no  authority  to  Meyer  to  make  the 
contract  In  question,  which  was  not  for  the 
sale  of  property,  and  was  outside  of  the  ordi- 
nary course  of  the  business  of  the  company. 
10  Cyc.  924. 

The  plaintiff  next  offered  to  prove,  by  the 
witness  Elwell,  the  terms  and  provisions  of 
a  contract  allied  to  have  been  made  In  writ- 
ing between  the  Meadows  Company  and  Mey- 
er **relatlve  to  the  comi>en8ation  that  he  was 
to  receive,  and  the  duties  he  was  to  perform, 
as  general  manager  of  the  company."  This 
testimony  was  properly  excluded  for  two 
reasons:  First  The  writing.  If  it  existed, 
and  had  been  duly  executed,  was  presumed 
to  have  been  In  the  hands  of  either  one  or 
the  other  of  the  defendants.  The  plaintiff 
by  the  role  <^  law  was  required  to  make  his 
proof  of  the  contract  by  the  highest  evidence 
which,  under  the  circumstances  of  the  case, 
the  law  presumed  to  be,  or  ought  to  be,  in 
bis  power.  He.  called  on  the  Meadows  Com- 
pany to  produce  it.  They  denied  having  any 
such  contract,  and.  in  effect,  denied  Its  ex- 
istence. He  should  then  have  called  upon 
the  defendant  Meyer  to  produce  It.  This  he 
did  not  do.  Until  that  was  done  secondary 
evidence  of  the  contents  of  the  paper  was 
Inadmissible.  Den  v.  McAllister,  7  N.  J. 
Law,  46.  Secondly. .  The  offer  was  made 
without  previous  proof  of  the  existence  and 
due  execution  of  the  contract  The  nonpro- 
duction,  under  demand,  of  a  contract,  the 
existence  of  which  was  denied,  will  not  jus- 
tify proof  of  its  contents  by  secondary  evi- 
dence without  first  proving  its  existence  and 
due  execution.  17  Cyc.  536.  For  the  evident 
purpose,  although  not  so  stated,  of  proving 


a  ratiflcatlon  by  dk»  company  of  Mirer's  al- 
leged agreement  with  the  plaintiff,  the  latter 
next  attempted  to  prove  by  the  witness  El- 
well what  action  was  taken  by  the  board  of 
directors  of  the  Meadows  Company  with  re- 
spect to  a  "bill  from  Mr.  Durbrow."  As 
hereinbefore  remarked,  EUwell's  testimony 
was  not  the  best  evidence  of  what  occurred 
at  the  directors*  meeting;  that  i^ould  liave 
been  shown  by  the  minutes.  It  does  not  ap- 
pear that  the  qnestlon  was  asked  for  the 
purpose  of  disproving  an  entry  in  the  min- 
utes, nor  to  BuiHply  an  omission  therein.  Th» 
evldoice  was  therefore  properly  overruled. 

Hie  whole  case  discloses  no  evidence  upon 
which  a  Judgment  for  the  plaintiff  could 
have  been  rested,  and  benoe  the  nonsuit  wa» 
propnly  directed. 

Let  the  rule  to  Bbow  cause  b6  dlKtaarsed^ 
with  costs. 


BRTANT,  Commissioner  of  Labor,  v.  N.  Z- 

GRAVES  CO. 
(Supreme  Court  of  New  Jers^.   Nov.  9,  1908.) 

OmOEBS  (Ills*)— OBSTRUOnKQ  IH  FSBFOBH- 

AHCB  OF  DUTIM. 

Id  the  trial  of  an  action  to  recover  a  pen- 
alty, onder  section  26,  Act  1904  (P.  L.  p.  160). 
for  obstmctit^  and  hinderinx  the  inapectora  of 
the  Department  of  Labor  while  in  the  perform- 
ance of  their  duties,  It  appeared  that  two  in- 
Bpectors  applied  at  tiie  office  of  the  defendant ; 
that  the  door  of  the  office  was  locked,  bot  s<xue 
one  within  told  them  to  go  to  the  gateman. 
They  went  to  the  gateman,  told  him  who  they 
were,  banding  him  a  card  np<m  which  was  the 
official  posltloB  of  the  one  Inqreetw  and  show- 
ed him  the  official  badge.  The  gateman  refus- 
ed to  admit  them.  Held,  Xh&t  from  the  testi- 
mony the  jury  might  have  inferred  that  the  un- 
explained act  of  the  gateman  was  the  act  of  the 
deimdant  and  so  rused  a  prima  fade  case  to 
go  to  the  Jury,  and  tiiat  a  nonsuit  was  error. 

[Ed.  Note.— For  other  eases,  see  OIBeers,  Dec 
Dig.  f  118.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Dletriet  Court  of  Camden. 

Action  by  Lewis  T.  Bryant  Commissioner 
of  Labor  of  New  Jersey,  against  the  N.  Z. 
Graves  C!ompany,  to  i^ecover  a  penalty. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Reversed. 

Argued  June  term,  1908,  before  BE3tGEN» 
TOORHEBS,  and  REED,  J3. 

Nelson  B.  Oasklll,  Asst.  Atty.  Gen.,  for 
appellant   John  W.  Wescott,  for  appellee. 

REED,  J.  This  action  was  brought  to  re- 
cover the  sum  of  $50  for  one  penalty  for 
violating  section  26  of  the  act  entitled  "Ad 
act  regulating  the  age  and  employment  safe- 
ty, health  and  work  hours  of  persons,  em- 
ployes, and  operatives  In  factories,  work- 
shops, mills,  and  all  places  where  the  manu- 
facture of  goods  of  any  kind  Is  carried  on. 
and  to  establish  a  department  for  the  en- 
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forcemeat  thereot"  Act  Mudi  24,  1804 
<P.  I*  pi  16Q).  Sectton  4ff  of  tbis  act  prarldes 
tor  the  ■ppobitiiMat  ct  a  commlwloner,  a»< 
tMant  commlHbRiw,  and  lUQector  of  labor. 
Tbese  offlem  are  wnpowered  at  all  reaaon- 
aUe  times  to  enter  and  Isapect  factorial, 
mllla,  woAsluqia  and  places  where  tbe  mana- 
f  actnre  ot  goods  of  any  kind  Is  carried  on. 
Section  26  enacts  that  persoos  shall  in- 
terfere with,  d^STi  obstruct  or  hinder  hy 
force  or  otherwise,  the  conimlaslonw  or  as- 
sistant commissioner  or  Inspector  In  the  per- 
formance of  their  dnttea"  The  defendant 
tbe  N.  Z.  OraTOB  Company,  operate  In  Cam- 
den a  fiwtHy  known  as  the  ''Oamden  White 
Lead  Woiks,"  wherein  white  lead  Is  man- 
nfSetnred.  On  Octite  27,  1907,  B^iry 
Knehnle  and  Lewis  Holler,  both  In^Kctors 
<tf  the  departmoit  of  labor,  went  to  the  fac- 
tory of  the  defendant  for  the  purpose  of 
making  an  ini^ectlon.  They  went  first  to 
tbe  office.  The  door  of  the  office  was  locked. 
Tkeae  injectors  knotted  r^teatodly,  and 
a  vMce  from  the  insUle  ttf  the  office  said  to 
them,  "Go  to  the  ga'teman.  See  the  gate- 
man  outside.**  They  wmt  to  ft^  gateman, 
told  him  who  they  were^  banding  him  a  card 
upon  which  was  the  name  of  Holler  with  his 
offldsl  poaltlon  thereon,  and  he  showed  tbe 
gateman  his  official  badge.  Tbe  gateman  re- 
fused to  admit  the  injectors.  This  was  the 
testimony  upon  the  trlsl,  and  at  the  dose 
of  the  conmi8Bi<mer'fl  case,  the  trial  Judge 
directed  a  verdict  for  tbe  defendant  We 
thtaik  this  direction  was  erroneons.  It  Is  not 
denied  that  the  Inspectors  were  excluded 
from  the  defteidant'a  fttctoiy.  and  that  this 
exdnslon  obstructed  and  hindered  the  In- 
qwctors  frran  the  performance  of  their  duty. 
The  suhstsntlal  ground  upon  which  tbe  direc- 
tion of  the  trial  judge  Is  defended  is  that 
It  ffid  not  m>pear  from  the  testimony  that  the 
gateman  was  the  urrant  d  the  defendant 
when  he  refused  admission  to  flie  Inspect- 
ors; but  from  the  facts  proved,  we  think 
tbe  Jury  could  have  drawn  the  conclnslon 
that  tbe  gateman  was  the  serrant  of  tbe  de- 
fendant The  inq^ecton  went  first  to  the 
appropriate  place— the  office  of  the  company. 
Ihey  were  directed  1^  some  one  In  the  office 
to  the  gateman.  Tbe^  went  to  the  gateman, 
so  tar  as  aivears  the  only  gateman.-  The 
faet  that  be  was  stetloned  at  the  gate  was  a 
fact  from  which  the  Jury  could  have  infer- 
red that  be  was  theve  as  the  servant  of  the 
company,  stationed  there  to  guard  the  gate 
and  CTertdse  his  anthori^  In  admitting  those 
who  were  entitled  to  enter,  and  excluding 
tiiose  who  were  disentitled  to  enter.  Nor  is 
tiie  lnfM«nce  tiiat  tbe  act  of  the  servant  was 
the  act  <tf  the  master  destn^ed  by  tbe  fact 
that  the  action  is  for  a  penalty.  In  Atty. 
Gea  T.  Sldden,  1  Gromp  4  Jer.  Rep.  219,  the 
master  wss  bdd  liable  tot  tbe  fraudulent 
act  of  his  servant  conunltted  in  violation  of 
tbe  revalue  laws.   Hie  court  held  that  tite 
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action  was  a  dvll  suit  to  recover  penalties 
ttfvea  by  the  statute.  It  was  hdd  Out  the 
acte  committed  by  the  servant  ralssd  sn  In- 
ference that  he  was  actkig  for  aod  with  the 
assent  of  the  master,  but  it  was  a  pvivllege 
of  file  master  to  tbaw  the  contxary.  In 
Yenma  Central  Cheese  Co.  v.  Murteugh,  60 
N.  T.  814,  the  defaidant^s  servant  prepared 
and  ddlvwed  at  the  plalntUTs  factory  dim- 
med milk,  in  violation  of  the  penal  statute, 
and  it  was  hdd  that  this  raised  a  prima 
facie  case  against  the  muter,  which  could 
be  rebutted  Ij  hint  Amoi«  the  cases  dted 
In  the  ^tlnlim  in  this  esse  are  t. 
Steams.  1  Mete.  (Mass.)  S82;  85  Am.  Dec. 
882;  Gunmonwealth  t.  Nlditds,  10  Metc; 
(Massj  209.  48  Am.  Dea  482;  Bennett  v. 
Jtedsmi,  21  N.  T.  28&  In  Oie  present  case, 
the  defendant  Instead  of  producing  evidence 
to  repd  tbe  prima  fade  inference  against 
him,  remained  silent 

Hie  dlrectim  of  a  verdict  for  On  defend- 
ant in  these  drcnmstances  was  error,  and 
the  Judgment  should  be  reversed. 


riDBLITT  TBUST   CO.   v.  BOARD  OP 
EQUALIZATION  OF  TAXES  OF  NEW 
JEimiDT  et  al. 
(Supreme  Court  of  New  Jersey.   Nov.  9,  1908.) 

1.  TAXATIOn  (S  386*)  —  ASSESSWCm^DEDUO- 
TION  or  LlABILinSS. 

In  the  taxation  of  tmit  companies,  under 
section  18,  Act  1908  (P.  L.  1908,  p.  405),  tbe 
full  amount  of  capital  and  accumalated  sur- 
plus mnst  be  ascertained  by  deducting  from  ttie 
gross  assets,  at  their  tnie  value,  the  liabilities 
and  debts  of  tlie  company. 

[Bid.  Note.— For  other  cases,  ess  Taxatloa, 
Dec  Dig.  I  386.*] 

2.  Taxation  (J  386*)— Teust  GoHPAinsB— As- 

BESBICINT. 

Prom  tbe  foil  amount  of  capital  and  ac- 
eamolated  surplus  of  trust  cmnpanles  thus  as. 
certahied,  the  trae  value  of  all  assets  by  law 
exempt  from  taxation  la  to  be  deducted.  The 
balance  thus  ascertained  is  the  amount  upon 
which  the  tax  is  to  be  assessed,  leas  tbe  amount 
<a  the  assessment  upon  thdr  rial  estate. 
^[Ed.  Note.— For  other  easea,  lae  Taxation, 
Dec.  Dig.  I  888.*] 

(Syllabus  by  tbe  Court) 

Certiorari  on  tbe  prosecution  of  the  Fideli- 
ty Trust  Company  against  the  Board  of 
Equalization  of  Taxes  and  others  to  review 
an  assessment  Assessment  set  aside,  and 
Judgment  reversed. 

Argued  June  term,  1908.  before  REED, 
BERGEN,  and  V00RHEE3,  JJ. 

Samuel  W.  Beldim,  for  prosecutor.  Fran- 
cis Child,  Jr.,  and  Horbert  Bf^ps,  for  de- 
fendants. 

TOORHEES,  J.  The  writ  In  this  case  runs 
to  the  board  of  eqaalizatlon  of  taxes  of  New 
Jersey,  to  remove  its  Judgment  affirming  the 
dedslon  of  the  Essex  county  board  of  taxa* 
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tlon,  whtch  upon  Appeal  to  It  conflrmed  a  tax 
asseBsment  fdr  the  year  1907,  made  and  lev- 
ied against  the  prosecator,  the  Fidelity 
Tnut  Company.  From  the  agreed  facta  In 
tlie  caae  It  (^tpean  tbat  the  tnist  company 
iB  a  corporation  «*T<aHiig  under  tbe  lawa  of 
New  Jera^,  with  its  office  In  tbe  dty  of 
Newark;  that  on  the  20th  day  of  May, 
1907,  its  capital  and  accnmnlated  surplus 
amounted  to  |9,260;342.71 ;  that  It  held  real 
estate  amoontliw  to  $56,778.25 ;  that  its  capi- 
tal and  aocumnlated  surplus  on  tiiat  date 
were  pro  tanto  InTested  In  nontaxable  or 
e»mpt  secnrltlea  to  the  amomtt  of  |0,000,- 
43ft5a  Deducting  tbe  last  two  Items,  a  tax- 
able balance  is  shown  of  $212,12187.  On  the 
above  balance  of  $212,12187,  being  tbe  capi- 
tal and  accumulated  surplus  after  deduc- 
tion of  the  value  of  Its  real  estate  and  Its 
nontaxable  securities,  tbe  assessment  for  tbe 
year  1907  was  made  against  said  company 
by  the  taxing  authorities  of  Newark.  The  tax 
so  assessed  waa  thereupon  duly  paid  by  the 
prosecutor.  It  appear?  also  that  among  the 
assets  of  the  company  are  1,905  shares  of  the 
capital  stock  of  the  Union  National  Bank  of 
Newark,  of  the  par  value  of  $100,600,  and 
that  these  shares,  after  the  assMsmeit  had 
been  made  against  the  prosecutor  vpcax  Its 
capital  stock  and  suiiAus,  were  In  addltlim 
thereto  assessed  for  taxation  at  the  sum  of 
$228,960.  From  the  assessment  of  these  bank 
shares  the  appeal  In  question  was  made  to 
the  board  of  equalisation  of  taxes,  whidi 
Its  judgment  confirmed  said  tax. 

Tbe  revised  tax  act  of  190S  (P.  U  1903.  p. 
405k  I  tSi  provides  "that  every  fire  insurance 
company  and  every  trust  company  idiall  be 
assessed  upon  the  full  amount  of  its  cai^tql 
stotft  paid  In  and  accumulated  surplus.  Hbe 
real  estate  belonging  to  every  such  corpora- 
tion, however,  shall  be  taxed  In  tbe  taxingdis- 
trlct  where  such  real  estate  la  situated  and 
tbe  amount  of  assessment  upon  such  real  es- 
tate shall  be  deducted  from  the  amount  of  any 
assessment  made  np<m  the  capital  stock  and 
accumulated  surplus  as  herein  provided  for." 
That  the  stock  and  securities  exempt  law 
should  be  deducted  In  computing  tbe  taxable 
value  of  the  capital  and  accumulated  surplus 
is  settled  by  the  case  of  Tr«iton  v.  Standard 
rire  Ins.  Co.  (N.  J.  SnpJ  68  Atl.  1111,  and 
Liiq?1ncott  V.  Lipplncott  (N.  J.  Err.  ft  A^p.) 
69  Atl.  502.  There  Is  no  merit  in  the  conten- 
tion that  the  bank  stock  escapes  taxation  by 
reaB<ni  of  making  the  assessment  upon  the 
capital  and  accumulated  surplus,  or  Uiat  such 
fact  conclusively  appears  because  the  value 
of  such  bank  shares  exceeds  tiiat  of  the  net 
taxable  capital  and  surplus.  In  order  to  as- 
certain the  capital  and  surplus  It  Is  necessary 
to  find  the  true  value  of  the  gross  assets. 
From  this  must  be  deducted  debte  and  lia- 
bilities. The  remainder  will  be  the  value 
of  the  capital  and  surplus,  It  any.  nils  re> 
malnder  tot  the  purposes  of  taxation  la  to  be 
still  further  reduced  by  the  assessment  of  the 
real  estate  and  ncmtaxable  aecaritles  of  tbe 


company,  and  It  Is  evident  tJiat,  If  tbese  bank 
shares  wwe  included  In  the  gross  assets,  as 
we  must  presume  they  were,  they  have  not 
escaped  taxation.  Their  value  has  bem  com- 
puted In  and  cmtributed  to  the  portion  of 
tbe  gross  asseta  which  have  been  set-off 
against  the  Uabilltlee.  This  method  of  as- 
sessment is  only  a  mode  of  aaoertalnlnc  tbe- 
value  of  the  property  of  the  trust  company 
above  Its  liabilities.  Of  course.  It  presupposes 
tbat  the  values  used  to  this  end  are  true 
values  within  tbe  constitutional  meaning. 
Tbe  result  obtained  Is  similar  to  assenunente 
against  Individuals,  whore  the  aasessors  val- 
ue all  the  property  and  deduct  debts. 

Having  tbua  ascertained  tiiese  results, 
there  Is  one  mnalnlng  factor  to  be  conaid- 
ered.  Is  this  net  result  made  up  In  whole 
or  in  part  of  nontexable  prcq:>ertyT  If  so,  thsa 
such  nontaxable  securities  must  be  deducted ; 
for  to  tax  the  fund,  composed  of  exempt 
property,  Is  to  tax  such  exempt  property. 
Newark  City  Bank  v.  Newark,  30  N.  J.  Law, 
13.  This  also  most  be  so  In  order  to  make 
uniform  tbe  method  of  taxation  of  the  as- 
sets of  corporations  and  the  property  of  In- 
dividuals. Therefore  it  appears  that  in  the 
present  aasessment  tbe  bank  stock  has  been 
taxed.  It  Is  included  In  the  general  stete- 
ment ;  but,  as  the  liabilities  are  offset  against 
It,  it  has  lost  Its  Identity  Just  as  all  other 
assets  lose  their  Identity  In  thbi  method,  but 
their  value  la  not  dissipated  by  being  thtis 
dealt  with.  Having  thus  shown  that  the 
stock  has  not  escaped  taxation,  the  conten- 
tion that  the  eighteenth  section  of  the  tax 
act  of  l'dO&  Is  In  violation  of  paragraph  11, 
I  7,  art  4,  of  the  Constitution,  becaose  ex- 
empting trust  companies  from  taxation  upon 
national  bank  stock  as  such  held  by  them, 
must  fall. 

The  final  point  made  by  the  defendant  la 
that  the  capital  stock  must  be  valued  at  Ito 
true  value,  and  that,  as  Its  selling  price  in 
1907  was  about  $600  per  share  the  assess- 
ment Bhoald  be  upon  $12,000,000.  from  which 
the  deduction  for  nontaxable  securities,  $9.- 
000.000.  should  he  made,  leaving  $3,000,000 
for  taxation.  This,  however,  la  not  the  meth- 
od prescribed  by  the  act  It  Is  true,  as  be- 
fore said,  that  all  the  securities  should.  In 
ascertaining  the  total  assets,  be  valued  at 
their  true  values.  This  presumably  has  been 
done  by  the  officers  charged  with  tiie  duty  of 
making  the  assessment  Thus  the  true  ralm 
of  all  the  property  of  the  compaqy  has  been 
ascertained.  The  market  value  of  shares  is 
not  the  criterion  prescribed  by  law,  and  may 
not  In  fact  Indicate  the  i^regate  values  of 
aU  the  securltlea.  All  posslUe  taxable  ralne 
will  be  gathffled  up  In  the  two  Items  of 
capltel  and  surplus. 

The  assessment  on  tbe  bonk  stodc  as  such, 
in  addition  to  and  separated  from  the  assese- 
mmt  on  capital  etoA  and  surplus,  should 
be  set  aside,  and  the  Judgment  of  the  stete 
board  reversed. 
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iffTr.T.wii.  T.  LAI. 
(Bnprane  Court  of  Ntw  Jemy.   Nor.  9,  1908.) 

L  UAUCiOTTa  PBoaounoH  (}  72*)— Bi4LI0>— 

FioBABU  Cause. 
In  an  action  for  mAlidonB  prosecation,  the 
coort,  haTing  iiutnicted  the  jury  that  there  was 
CO  malice,- left  the  question  of  lack  of  probable 
aim  to  the  Jnir ;  MU  unr,  becmim  both  mal- 
ice and  want  of  probaUe  euw  art  Mwntlal  to 
rapport  the  action. 

[Ed.  Note.— For  other  cuea,  mo  Hallcions 
PnimitioB,  OenL  Dig.  H  16S-173;  Dee.  Dig. 

2.  Uaucioua  PBOBKormon  ($  2S*>— Uazjob— 

Want  of  Pbobablb  Cause. 
Want  of  probable  canae  being  merely  eri* 
dencB  of  malice,  not  malice  Itaelf,  the  jury  mart 
find  the  ezistenee  of  malice  to  aapiwrt  a  jodg- 
BMt  for  the  plaintiiC. 

[Od.  Note^For  other  caaea,  aw  Ualidona 
ProKcution,  Cent  Dig.  I  00;  Dac.  Dig.  |  Sfi.*} 

{Syilabns  by  the  Court) 

Appeal  from  District  Court  <^  Pansla 
Action  by  David  Mlllei  agalnat  Hury  LtL 

judgmoit  for  plalntUC.   Defendant  appeals. 

Reversed. 

Aigned  June  term,  1906,  before  KBBD. 
BEROSN,  and  VOORHEaS,  33. 

Baodal  B.  Lewis,  for  ajH^IanL  John  B. 
Benson,  for  appeUea^ 

VOOBHEES.  3.  This  is  an  appeal  from 
the  district  court  of  the  dty  of  Passaic.  The 
action  was  brought  for  false  Imprlsonmeat 
and  malidons  prosecntion,  and  was  tried 
before  the  court  and  a  Jut7,  and  a  TCTdict 
rendered  for  the  plaintiff. 

The  defendant  is  a  Chinaman  conducting 
a  restanrant  in  Pa.tenon.  About  midnight 
several  men  entered  the  restaurant,  ate  a 
meal,  and  when  requested  to  pay  for  it  as- 
saulted the  def«idant  and  his  employte.  The 
usailanta  ran  out,  and  customers  In  the 
place  snmmooed  the  police,  who  came  and 
found  the  defendant  badly  beaten  and  in  a 
semiconsdons  state.  The  defendant  knew 
none  of  his  assailants,  ^e  police  began  an 
hivestigatlon.  One  of  the  policemen  gave 
the  defendant  a  slip  of  paper  containing  three 
names  alleged  to  be  his  assailants,  which 
the  defendant  took  to  the  police  station  next 
morning.  This  slip  did  not  contain  the  name 
of  the  plaintiff,  and  when  It  was  presented 
by  the  defendant,  accompanied  by  a  police 
officer,  to  the  secretary  of  police,  with  whom 
police  reports  are  filed,  the  secretary  erased 
one  name  and  inserted  that  of  the  plaintiff, 
saying,  "Miller  (the  plalntltT)  Is  the  man  yon 
want"  The  secretary's  information  was  bas- 
ed upon  reports  filed  with  him  made  by 
poUcemem  detailed  on  the  case.  The  defend- 
ant took  the  slip  of  paper  as  amended  by 
the  secretary  to  the  recorder,  who  prepared 
the  cmnplalnt  and  Issued  the  warrant  upon 
wbidi  the  plaintiff  was  arrested.  The  plain- 
tiff, after  spending  24  hours  in  Jail,  was  re- 
leased on  bail,  and  then  went  to  the  de- 


taidant's  place  of  business,  where  the  defend- 
ant failed  to  Identify  him.  and  stated  that 
maybe  he  had  arrested  the  wrong  one,  and 
two  days  later,  at  the  trial  In  special  ses- 
sion^ again  failed  to  identify  the  plaintiff. 
The  plaintiff  had  been  twice  arrested  by  the 
police  before  this  time.  The  defendant  bad 
never  known  the  plaintiff,  and  has  not  much 
knowledge  of  the  Bngllsb  lancoag*  or  the 
customs  ot  the  country. 

At  the  dose  of  the  plalntlfTs  case  a  mo- 
tion for  a  nonsuit  was  made  on  the  ground 
that  there  was  no  right  of  action  for  false 
arrest  (Imprisonment),  as  the  iKvsecution  was 
regular  and  the  court  from  whence  It  Issued 
had  jurisdiction,  and  that  there  was  no  ac- 
tion for  malldous  prosecution,  as  the  plain- 
tiff had  failed  to  show  malice  or  lack  of 
reasonable  and  probable  cause  In  making 
the  complaint  The  motion  was  denied.  At 
the  close  of  the  defendant's  case  the  motion 
was  renewed  on  the  grounds  above  stated, 
and  on  the  farther  ground  that  the  defend* 
ant  had  ahown  that  be  had  reasonable  and 
probable  cause  for  making  his  complaint. 
The  court  allowed  the  motion  as  to  the  count 
for  fahse  Imprisonment,  and  further  held  that 
there  was  no  actual  malice  In  the  case,  but 
denied  the  nonsuit  as  to  the  count  for  ma- 
licious prosecution.  The  defendant  then  mov- 
ed for  the  direction  of  a  verdict  in  his  favor 
on  the  ground  that  tliere  waa  no  malice,  and 
that  lack  of  reasonable  and  probable  cause 
had  not  been  shown.  Thereupon  the  court 
chaiged  the  jury  that  there  was  no  actual 
malice  shown  in  the  case^  but  the  question 
for  them  to  decide  was  whether  or  not  the 
defendant  had  reasonable  and  probable  cause 
to  cause  the  plaintiff's  arrrat.  The  court 
was  requested  to  diarge  that  the  defendant 
had  reasonable  and  probable  cause  for  bis 
complaint  against  the  plaintiff.  This  was  re- 
fused. The  court  tberei^Mu  charged  that  the 
question  of  reasonable  and  probable  cause 
was  one  for  the  jury  to  decide.  The  jury 
found  In  favor  of  the  plaintiff  for  $100  and 
costs. 

In  an  action  for  malicious  prosecution  it 
Is  incumbent  upon  the  plaintiff  to  show  that 
there  was  no  probable  cause  for  the  prosecu- 
tion, and  also  that  the  defendant  was  actuat- 
ed by  malice  In  instituting  such  prosecution. 
There  must  be  both  want  of  probable  cause 
and  malice.  If  probable  cause  is  shown,  then 
the  question  of  malice  becomes  immatralal, 
because,  there  being  probable  cause,  one  of 
the  ess^tlal  elements  necessary  to  main- 
tain the  action  Is  disproved.  The  question  of 
the  existence  of  reasonable  and  probable 
cause  most  be  dedded  by  the  court,  ana 
should  not  be  left  to  the  jury.  Magowan  v. 
Rickey,  04  N.  J.  Lawj  402,  4S  Atl.  804;  Ro- 
bitzek  V.  Damn,  220  Pa.  61,  68  AU.  96. 
Whether  the  proof  of  certain  facts  consti- 
tutes probable  cause  Is  a  question  of  law, 
and  It  Is  ^roT  to  submit  such  question  to  the 
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Jury.   Travis  t.  Smith,  1  Pa.  2S4,  44  Am. 

Dec.  126. 

The  court  baring  taken  from  the  jury  the 
question  of  malice,  sabmttted  only  the  ques- 
tion of  probable  cause,  against  the  defend- 
ant's request  tor  binding  inatmctions.  Tlila 
was  error.  As  there  must  be  malice  Bhoim, 
and  the  court  distinctly  found  that  malice 
was  not  present,  an  essential  element  was 
absent,  and  there  should  have  been  a  direc- 
tion for  the  defendant  Stewart  t.  Sonne- 
bom,  98  n.  B.  187.  25  L.  Bd.  116;  (Crescent 
City,  etc.,  Go.  t.  Butchers'  Union,  120  U.  8. 
149,  7  Sup.  Ct  472,  80  L.  Bd,  614. 

The  plaintilC  cannot  support  the  Judgment, 
except  there  be  evidence  of  malice,  from 
which  the  Jury  has  found  Its  existence.  Scho* 
field  T.  Ferrers,  47  Pa.  194.  86  Am.  Dec. 
632.  There  seems  to  be  an  entire  absence 
of  any  facts  from  which  matioft  could  be  im- 
puted to  the  d^endant 

The  Judgment  Is  reversed. 


8PBRRX  T.  BARBEEL 
(Saprenie  Ooort  of  New  Jersey.  Nov.  9,  190a] 

MUNICIFAI.  COBPOBATIOnS  ft  978*)— Deputt 

Receives  or  Taxes— Tebm. 

The  term  ot  office  of  the  deputy  receiver 
of  taxes  of  the  city  of  Trentm  Is  a  temi  fixed 
by  law,  and  is  coterminouB  with  the  tann  of  the 
receiver,  whose  deputy  he  Is. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  97&*] 

(Syllabus  by  the  Court) 

Qno  warranto  by  the  Attom^  General, 
on  the  relation  of  Washington  EL  h.  Sperry, 
against  John  W.  Barber.  Judgment  Anr  re- 
lator on  demurrer  to  plea. 

Argued  June  term,  1908.  before  OABRI- 
BON,  SWAYZB,  and  PABKBR,  JJ. 

Frank  S.  Eatzenbacb,  Jr.,  and  Brwln  Mar- 
Shall,  tw  rdator.  W.  H.  Apgar,  for  defend- 
ant 

SWATZB,  J.  The  defendant  Barber  was 
appointed  d^uty  receiver  of  taxes  by  Fred- 
erick Gllkyson,  who  was  elected  receiver  of 
taxes  of  Trenton,  and  held  office  for  the  term 
beginning  January  1,  1904,  and  extending  to 
January  1,  1906,  and  re-elected  for  the  term 
from  January  1,  1906,  to  January  1,  1908. 
Barber  took  the  oath  of  office  as  deputy  re- 
ceiver January  1,  1904,  and  gave  a  bond  to 
the  city  for  the  faithful  performance  of  bis 
duties.  On  January  1,  1906,  be  gave  a  new 
bond,  and  entered  upon  the  discbarge  of  the 
duties  of  his  office  for  a  second  term  of  two 
yeara.  At  the  election  in  November,  1907, 
Berrien  was  chosen  receiver  of  taxes  to  su(s 
ceed  Gllkyson,  and  Gilkyson's  term  expired 
on  the  1st  day  of  January,  1908.  Berrien 
thereupon  appointed  three  deputy  receivers, 


two  (tf  whom  were  confirmed  bf  the  common 
council,  as  required  by  the  city  charter.  The 
third  was  not  confirmed.  The  plea  avers 
that  the  defendant  is  a  veteran  of  the  Civil 
War,  and  claims  the  benefit  of  the  act  of 
1907  (P.  L.  p.  37),  protecting  those  officers 
whose  term  is  not  fixed  by  law.  To  this 
plea  there  Is  a  demurrer.  The  question  pre- 
sented Is  whethw  Barber  hdd  an  office 
whose  term  was  not  fixed  by  law.  The  claim 
of  the  relator  Is  that  the  term  of  Barber 
expired  at  the  same  time  as  the  term  of  Gll- 
kyson, the  receiver,  whose  deputy  h«  was. 
The  defendant  (dalms  the  contrary. 

The  appointment  was  made  under  the  pro- 
visions of  the  city  charter,  which  authorized 
the  receiver  of  taxes  to  appoint  with  the 
consent  of  the  common  council,  one  or  more 
deputies,  who  should  have  power  to  do  all, 
or  every  act  or  acts,  which  it  should  be  law- 
ful for  the  said  receiver  of  taxes  to  do.  The 
term  of  the  receiver  of  taxes  is  fixed  by  the 
charter  at  two  years. 

We  think  the  relator  is  correct  in  Iiis  con- 
tention, and  are  led  to  this  conclusion  by  the 
fact  that  the  only  acta  which  the  defendant 
can  do  are  acts  which  it  would  t>e  lawful 
for  the  receiver  of  taxes,  who  appointed  him, 
to  do.  When  the  act  uses  the  language  "the 
said  receiver  of  taxes,"  it  points  to  the  for- 
mer part  of  the  section,  and  evidoitly  refers 
to  the  receiver  of  taxes,  to  whom  Is  given  the 
power  to  appoint  Such  also  is  the  ordinary 
signification  of  the  word  "deputy."  It  natu- 
rally connotes  one  who  acts  for  the  man 
whose  deputy  he  is.  The  fact  that  the  power 
to  appoint  la  conditioned  upon  the  consent  of 
the  common  council,  and  that  the  d^uty  Is 
required  to  give  such  security  as  the  common 
coxmcil  shall  direct,  Is  not  sufficient  to  over- 
come the  provision  which  vests  the  power  of 
appointment  in  the  receiver  of  taxes,  and 
defines  the  powers  of  the  deputies.  We  can- 
not doubt  that  even  after  the  ctmsent  of  the 
common  council  had  been  <^tatned,  the  re- 
ceiver might  still  refuse  to  make  the  actual 
appointment  We  do  not  think  that  the  ap- 
pointment is  complete  at  the  Instant  the  com- 
mon council  consents.  Hart)ury  v.  Madison, 
1  Granch,  137,  2  Ll  Ed.  60.  Nor  is  the  fact 
that  the  common  council  is  authorized  to 
direct  what  security  shall  be  glvm  by  the 
deputy  receiver  of  taxes  conclusive.  That 
bond  is  properly  required  for  the  protection 
of  the  city.  The  money  is  to  be  handled  by 
the  deputy  receiver,  but  it  by  no  means  fol- 
lows that,  because  the  common  council  di- 
rects what  security  shall  be  given,  the  re- 
ceiver of  taxes  ceases  to  be  responsible  for 
his  deputy's  acts.  We  tiiink,  ther^re,  that 
the  term  of  Mr.  Barbra  was  fixed  by  law, 
and  expired  at  the  same  time  with  Uie  term 
of  Mr.  Gllkyson.  Hie  relator  Is  entttied  to 
Judgment  upon  the  demurrer. 
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OOIAEBT  T.  THOBNLBY. 

<SDiauiie  Conit  ot  Rhode  laland.    Nor.  2eL 
1906.) 

BXIODTOBS  AlTD  ADVIITISTBATOBS   (|   17*)  — 

Right  to  Appointment— Next  of  Kiw. 
A  brother  of  intestate,  whose  father  In  Ht- 
log  bat  does  not  apply  for  admlnlitratioD,  is  not 
entitled  to  administer  the  estate  as  Intestate'! 
next  of  kin,  because  he  could  inherit  a*  next  of 
Un  if  the  father  was  not  living. 

fEd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ff  43-69 ;  Dec 
Dig.  )  17.*] 

Exceptl(Ki8  from  Si^rlor  Court,  PtotI- 
deace  and  Bristol  Counties;  WUIard  B.  Tan- 
ner, Jadge. 

Application  for  admlnlitratfon  im  Uie  »• 
tate  Of  Minnie  F.  Colbert,  deceased.  From 
an  order  of  the  mnnidpal  conrt  appointing 
William  H.  Thondey.  Jr.,  administrator,  Bd- 
unmd  Colbert  appealed.  An  order  of  tbe 
soperior  coort  dtamlssed  the  appeal,  and 
appellant  brings  exoeptlona  Orermled  on 
tbe  opinion  of  the  superior  court,  wtaldi  Is 
as  fbllows: 

'"This  is  a  motion  to  dismiss  the  appel- 
lant's appeal  from  the  decree  of  the  munici- 
pal conrt  of  tbe  city  of  Prorldence  appoint- 
ing the  appellee  administrator  on  tbe  estate 
of  Minnie  F.  Colbert  The  only  reason  of 
appeal  necessary  to  consider  is  that  the  ap- 
pellant was  next  of  kin  of  the  Intestate,  and 
therefore  aggrieved  hy  tpn  decree  not  ap< 
polotliv  him  administrator.  The  appellant 
is  a  brotlier  of  the  intestate,  and  the  record 
ahows  that  the  father  oC  tbe  intestate  was 
llTiDg  at  the  time  of  the  decease  of  the  in- 
testate. The  ease  has  been  argned  by  both 
parties  on  tlie  assumption  that  the  father 
was  8 tin  living  when  the  decree  was  enter- 
ed appointing  the  appellee,  who  was  not  re- 
lated to  tlie  intestate;  We  shall  conitider  the 
case  <m  this  aasnmptlon. 

"Tbe  motion  Is  based  on  the  ground  that 
tbe  appellant  has  no  interest  in  the  estate 
which  gives  htm  a  right  to  appeal.  We 
can  coisider  the  motion  only  on  the  ground 
stated  in  the  reasons  ot  appeal  that  the  ap- 
pellant is  nert  of  kin  of  tbe  Intestate.  If 
tbe  appellant  were  next  of  kin  within  the 
meaning  of  the  statute  detennlnii^  the  right 
of  appointment,  the  aK>ellant  would  have 
stated  a  good  reason  of  appeal,  because  he 
wonid  have  been  the  one  entitled  under  the 
statute  to  appointment  whether  he  had  any 
financial  Interest  In  tbe  estate  or  not  The 
sppdiant  claims  that  he  Is  next  of  kin,  al- 
thongh  the  father  of  the  Intestate  Is  living, 
because  he  would  Inherit  as  next  of  kin  If 
the  father  were  not  living,  and  the  father 
hna  not  claimed  tbe  appointment.  Tbe  ap- 
pellant cites  some  interesting  cases  which  ap- 
pear to  sustain  his  contention  as  to  atatntes 
F-imllar  to  our  own ;  but  his  contention  that  a 
])erson  who  Is  not  next  of  kin,  so  as  to  entitle 
bim  to  inhalt  as  next  of  kin  within  onr  stat- 


utes, determining  the  appointment  of  admin- 
istrators on  intestate  estates,  does  not  appeal 
to  na  as  in  accordance  with  the  spirit  of 
Bhode  Island  decisions.  Onr  decisions  ap- 
pear to  Interpret  our  statutes  on  appointment 
as  basing  the  appointment  on  the  gronnd 
that  the  person  appointed  has  a  direct  finan- 
cial Interest  In  the  estate,  and  so  would  be 
likely  to  conserve  It.  Scbonler,  E^.  I  111; 
Williams,  Ex.  p.  613;  Johnson  v.  Johnson, 
16  B.  I.  100,  23  Atl.  106.  Tbe  declBions  cit- 
ed by  tbe  appellant  go  beyond  this,  and  rea- 
son that  a  person  who  is  not,  but  mlgfit 
have  been,  next  of  kin,  so  as  to  Inherit, 
would  be  likely  to  look  out  for  tbe  Interest 
of  the  estate.  Our  decisions  do  not  appear 
to  adopt  such  suggestions.  The  language  of 
the  court  bi  Mowry  v.  Latham,  17  R.  I.  48% 
28  AtL  14,  was:  'We  are  therefore  of  the 
opinion  tlut  as  Edwin  H.  Howry,  If  com- 
petent, would  be  entitled  to  tbe  administra- 
tion, his  representative  appobited  Yry  law 
to  guard  his  Interest  Is  entitled  to  the  ad- 
ministration In  preference  to  a  person  who 
would  have  been  next  of  Un  had  Edwin  B. 
Mowry  dtod  before  his  brother,  and  a  for^ 
tlori  in  preferenoe  to  a  stranger  nominated 
by  such  person.'  Our  opinion  tiierefore  Is 
that  the  appellant  was  not  entitled  under 
the  statute  to  tbe  aKwlntment  as  adminis- 
trator, and  that  upon  this  ground  alone  he 
was  not  aggrieved  by  the  decree  of  the  court 
appointing  the  appeUee,  and  Is  therefore  not 
entitled  to  appeal  from  said  decree. 

"Motion  to  dismiss  the  appeal  la  therefore 
granted." 

Irving  Champlln,  for  appellant  Gardner, 
Plrce  &  Thomley  (Henry  W.  Gardner,  of 
counsel),  for  appellee. 

FEB  CURIAM.  We  find  no  error  In  the 
decision  of  the  superior  court  dismissing 
this  appeal. 

The  appellant's  exceptions  are  therefore 
overruled,  and  the  case  is  remitted  to  tbe 
superior  conrt  for  further  proceedings. 


STATE  V.  BENJAMIN. 

(Supreme  Conrt  of  Bhode  laland.    Nov.  90, 
1908.) 

1.  HOHIOJOn  d  US*)— EVIOCNOK— THBSATB  BT 

Accused. 

The  Bt&te  may  prove  that  accused  had  threat- 
ened to  do  injnry  to  decedent,  or  to  kill  him, 
though  some  of  the  threats  wen  made  about 
18  months  prinr  to  the  homicide,  and  though  a 
witne»  could  not  recall  the  language  used. 

[Ed.  Note.— For  other  casea,  see  -Homicide, 
Cent  Dig.  |  2M ;  Dec.  Dig.  S  15S.*] 

2.  HomciDE  ($  169«)—EviDBNCE— Conversa- 
tion Between  Accused  and  Decedent  at 
THB  Time  of  the  Killing — Admissibilitt. 

The  state  may  prove  the  conversation  be- 
tween accused  and  decedent  immediately  before 
tbe  killing. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  841.  361 ;  Dec.  Dig.  |  169.*] 
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3.  Cbiuinal  Law  (I  418*>— Btidzitci— Dm- 
LABAHOKs  or  Thzbd  Pkuonb— Aduzssibil- 

ITT. 

Th«  ftatement  of  a  third  pezaon  made  to 
the  officcra  while  arrestiDg  accoaed  that  the 
killiDg  was  not  accidental  was  admisBlble  on  it 
nppearinc;  that  each  penon,  when  making  the 
statement  waa  ao  doae  to  accoaed  that  die  waa 
touchinc  hfan,  or  eoold  hare  dona  ao  1^  a  mor^ 
ment  of  her  ann. 

[Ed.  Note.— For  other  caaea.  aee  Criminal 
Law,  Cent.  Dig.  S  968;  Dee.  Dlf.  |  41&*] 

4.  Cbiuinai.  Law  (i  665*)— Btidsncb— Obdxb 
Excluding  Witnesses  vboic  Gouansoou— 

VlOI.ATIOlr~EFFECT. 

The  court  properly  allowed  a  new8p^;>er 
reporter  to  testl^,  thoo^b  he  bad  been  present 
in  the  courtroom  dnrinc  a  part  of  the  trial,  not* 
witbstanding  the  court  nad  excluded  all  the  wit- 
neeees,  where  at  the  thne  he  was  present  be  had 
not  been  aammoned. 

[Ed.  Note.— <For  other  oases,  see  Criminal 
I^w,  Cent.  Dig.  |  1564 ;  Dec.  Dig.  S  665.*] 

B.  Witnesses  (J  850*)— Impeaohment^boss- 

EXAKINATION. 

Accused,  testifying  in  his  own  behalf,  may 
be  asked  on  cross-examination  as  to  whether  or 
not  he  had  been  before  convicted. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  t  1147;  Dec.  Dig.  $  350.*] 

Exertions  from  Superior  Court,  Kent 
Copnty;  Darius  Baker,  Judge. 

Allen  P.  Benjamin  waa  convicted  of  mur- 
tfer,  and  brings  exceptions.  Overruled,  and 
canse  remitted  to  the  superior  coart  for  sen- 
tenc& 

Durli^  the  trial  the  state  asked  a  witness 
to  state  whether  she  had  ever  heard  accus- 
ed threaten  to  do  Injury  to  decedent  to 
which  the  witness  replied  that  accused  bad 
made  threats,  but  she  could  not  recall  the 
language  used.  Another  witness  testified  that 
about  18  months  before  the  killing  accused 
had  said  that  he  would  kill  decedent  if  he 
ever  got  at  blm  again.  The  state  also  proved 
the  conversation  between  accused  and  deced- 
ent immediately  before  the  shooting.  The 
state  further  showed  that  a  third  person 
stated  to  the  officers  at  the  time  of  the  ar- 
rest of  accused  that  the  killing  was  not  ac- 
cidental. The  statement  was  made  by  the 
third  person  when  she  was  standing  so  close 
to  accused  that  she  was  touching  him,  or 
could  have  done  so  by  a  movement  o'f  her 
arm.  The  court  excluded  from  the  court- 
room all  of  the  witnesses,  but  permitted  a 
newspaper  reporter  to  testi:^,  though  he  had 
been  present  in  the  courtroom  during  a  part 
of  the  trial :  he  not  having  been  at  that  time 
summoned  by  the  state.  Accused,  when  tes- 
tifying in  his  own  behalf,  was  asked  by  the 
Assistant  Attorney  General  as  to  whether  or 
not  he  had  been  before  convicted,  and  the 
question  was  permitted.  Exertions  were 
tnken  by  accused  to  all  the  foregoing  evi- 
dence. 

William  B.  Qreenongh,  Atty.  Gen.,  and 
Henry  W.  Greenough,  ABS't  Atty.  Gen.,  for 
the  State.   Samuel  W.  K.  Allen,  for  defend- 

niif. 


FEB  CUBIABl  A  carefnl  oonalderatlon 
of  the  teetimony  leads  ns  to  tbe  condOBlon 
that  tbe  Jury  were  warranted  In  finding  tbe 
defendant  guilty  as  dialed. 

The  defendant's  ezcqitlmui  are  without 
merit,  and  are  tliraefore  OTermled,  and  the 
case  is  remitted  to  the  stq^rlor  court  for 
sentencflb 


FIRST  BAPTIST  SOCIETY  T.  WHTH- 
EBELL. 

(Supreme  Court  ot  Bbode  Island.    Nov.  27, 
1908.) 

Exceptions,  Buj,  op  (|  41*)— Tim  foe  Sion- 

IHO. 

Time  allowed  by  the  coart  for  signing  de- 
fendant's bin  of  exceptions  does  not  Inure  to  the 
benefit  of  plaintiff,  both  parties  having  except- 
ed to  the  findings,  and  plalntifiTs  bill  not  hav- 
ing been  sij^ed  by  the  trial  Justice  within  20 
days  after  the  filing  of  tbe  same,  nor  establish- 
ed before  tbe  Sapreme  Court  within  30  days, 
must  be  dlsmiesed,  notwithstanding  it  was  sign- 
ed within  the  time  allowed  for  signing  defend- 
ant's bin. 

[Ed.  Note.—For  other  casea^  see  Exception^ 

Bill  of,  Dec.  Dig.  i  41.*] 

Exceptions  from  Superior  Court,  Newport 
County ;  George  T.  Brown,  Judge. 

Action  by  the  First  Baptist  Society  against 
John  B.  Wetberell.  Both  parties  excepted  to 
the  findings,  and  defendant  moves  to  dis- 
miss plalntlfTB  bill  of  exceptions.  Motion 
granted. 

Sheffield,  Levy  &  Harvey,  for  plaintiff. 
Gardner,  Plrce  8c  Tbomley,  for  defendant 

PER  CURIAM.  This  Is  a  motion  made  by 
tbe  defendant  to  dismiss  the  plalntlfTs  bl41  of 
exceptions  because  said  bill  of  exceptions  was 
not  allowed  by  the  trial  Justice  of  tbe  su- 
perior court  within  20  days  after  the  filing  of 
the  same,  nor  established  before  the  Supreme 
Court  within  30  days  of  the  filing  thereof. 
The  action  was  In  trespass  and  ejectment  to 
recover  four  parcels  of  land.  The  matter 
was  beard  before  Mr.  Justice  Brown  sitting 
without  a  Jury,  and  he  rendered  a  decision 
In  favor  of  the  plaintiff  on  two  parcels  and 
for  the  defendant  on  the  other  two  parcels. 
Both  parties  excepted  to  the  findings.  The 
decision  of  the  trial  lustlce  of  tbe  superior 
court  was  filed  June  10,  1908.  On  June  15th 
the  defendant  filed  bis  notice  of  intention  to 
prosecute  his  bill  of  exceptions.  At  the  same 
time  the  court  extended  the  defendant's  time 
for  filing  the  transcript  to  July  1,  1908,  and 
his  time  for  filing  the  bill  of  exceptions  to  , 
July  10,  1908,  and  subsequently  extended  his 
time  for  filing  transcript  to  July  15th  and  , 
for  filing  tbe  bill  of  exceptions  to  July  2^*,  ' 
190&  On  tbe  17th  day  of  June  the  plaintiff 
filed  its  bin  of  exceptions  with  the  clerk  of  i 
the  superior  court,  and  tbe  clerk  transmitted 
the  said  bill  of  exceptions  to  the  trial  JustKt^  i 
July  2,  1908.   Upon  a  hearing  on  the  23:1  day  I 


•For  otbor  caws  ae«  hud«  Utplc  and  tecUon  NUMBER  In  Dec.  *  Am.  Dlgt.  1907  to  date,  Jt  Jteportw  IndexoK. 


Digitized  by  Google 


of  July,  1908,  the  defendant's  exceptions  were 
allowed,  and  the  Justice  allowed  the  plain- 
tiff's byi  of  exceptions  nunc  pro  tone  as  of 
June  17, 1906,  because  the  delay,  if  any,  was 
caused  by  the  act  of  the  court  or  Ita  officers. 

Whereupon  the  plaintiff  argues  as  follows: 

"It  is  undisputed  that  the  general  rale 
adopted  by  the  Supreme  Court  of  this  state 
is  that  if  a-  bill  of  exceptions  be  not  allowed 
and  signed  within  the  time  required  by  stat- 
Dte— that  la,  20  days  after  the  filing  of  the 
bill  of  exceptions— nor  brought  to  the  Su- 
preme Court  for  allowance  within  30  days 
of  the  flUng,  the  said  bill  of  excepti<ms  can- 
not be  heard  on  Its  merits  by  the  Supreme 
Court  Hartley  v.  R.  I.  Co.,  28  R.  I.  157,  244, 
66  AtL  S76.  In  this  case,  however,  that  rule 
is  not  applicable  for  the  following  reasons: 

"(1)  The  superior  court  continued  to  have 
jortsdictlon  of  the  whole  case  because:  (1) 
The  plalntlCTs  bill  was  signed  within  the 
lUne  allowed  for  signing  the  defendant's  bllL 
(2)  The  time  allowed  to  the  defendant  Inured 
to  the  benefit  of  the  plalntUL 

"(2)  There  was  proper  cause  for  allowing 
tbe  bill  nunc  pro  tunc. 

"(3)  The  Supreme  Court  has  jurisdiction  of 
the  whole  cause  by  reason  of  the  perfecting 
of  the  defendant's  bill  of  exceptions." 

We  see  no  merit  In  the  argument  Tbe  Ju- 
risdiction of  the  superior  court  was  not  af- 
fected by  the  fact  that  the  plaintiff  had  lost 
the  right  to  prosecute  Its  exceptions.  It  was 
not  necessary  for  the  court  to  bare  Jurisdic- 
tion of  more  of  tbe  case  than  was  ioTOlved 
In  ttie  allowance  of  the  defendant's  bill  of 
exceptions.  The  fact  that  the  plaintiff's  bill 
was  signed  within  the  time  allowed  (by  tbe 
court)  for  signing  the  defendant's  bill  did 
Dot  extend  the  time  allowed  (by  statute)  for 
signing  the  plalntitrs  bill.  And  to  state  that 
tbe  time  allowed  to  the  defendant  inured  to 
tbe  benefit  of  the  plaintiff  Is  to  say  tliat  the 
court  may  am^d  the  statute. 

Tbe  motion  Is  therefore  granted,  and  tbe 
fdaintUTiS  bill  of  exceptions  is  dtsmiased. 


MONTGOMERY  t.  GARDNER  et  al. 

(Supreme  0>nrt  of  Rhode  Island.    Nov.  25, 
190a) 

1.  FRAUDUI.ENT     CONVETAHCIS     (1     104*)  — 

TBAHSAcnoNS  Between  Husbahd  ahd 
Wife— Con  siDEBATiON—EviDEHCT. 

A  judgment  debtor  consented  to  a  convey- 
ance of  his  incDmbered  property  to  enable  liim 
to  redeem  it  Tot  eight  years  be  did  not  re- 
deem, nor  repas  any  part  of  the  money  paid  for 
tbe  conveyance.  Sobseqoently  the  property  was 
conveyed  to  his  wife,  who  paid  a  fair  marltet 
price  by  borrowing  the  money  from  a  bank,  se- 
cured by  UHHTtgage  on  tbe  property  and  a  ple^^e 
of  a  pcuiry  on  the  life  of  the  debtor  Issned  eight 
.rears  before.  The  wife  renaid  the  loan  from 
the  rents  of  the  property.  Held,  that  the  trans- 
action was  not  in  fraad  of  the  creditors  <tf  the 
debtor. 

Il-M.  Note. — For  other  cases,  see  Fraudulent 
Coor^ances,  Cent.  Dig.  H  337-344 ;  Dec.  Dig. 
*  llM.*] 


6T 

2.  Fbaudttlert  Cosvetakces  (i  219*}— Ao- 

TioiT  TO  Set  Aside^IiAches. 

A  judgment  creditor  wbo  permits  a  gran- 
tee of  the  debtor  to  treat  the  property  as  his- 
own  for  13  years,  and  wliile  striving  to  pay  tbe 
incumbrance  thereon,  is  gnil^  of  laches,  pre* 
chiding  the  right  to  sne  to  set  aside  the  convey- 
ance am  fraudulent 

[Ed.  Note.— For  other  cases,  see  FrandDleat 
G^^^aoces,  Cent.  Dig.  SS  735,  736 ;  Dec.  Dig. 

Appeal  from  Siuterlor  Court.  Providence 
and  Bristol  Counties;  William  H.  Sweet- 
land;  Judge. 

Suit  by  Angellne  Montgomery  against 
Walter  S.  Gardner  and  another.  From  a 
decree  of  dismissal,  complainant  appeals 
Appeal  dismissed,  and  decree  afilrmed. 

The  following  Is  the  opinion  of  Street- 
land,  P.  J.,  of  the  court  below: 

"The  testimony  discloses  that  the  complain- 
ant was  formerly  the  wife  of  the  respondent 
Walter  S.  Gardner;  that  she  was  divorced 
firom  him  In  1875;  that  in  the  decree  enter- 
ed In  said  divorce  proceedhigs  the  said  Wal- 
ter S.  Gardner  was  ordered  to  pay  to  tbe 
complainant  the  sum  of  $312  per  annum  as 
alimony;  that  said  respondent  Waiter  S. 
Gardner  paid  to  the  complainant  said  year- 
ly alimony  until  1878,  but  that  since  1878 
the  said  Walter  S.  Gardner  has  made  no 
payment  of  alimony  under  said  decree ;  that 
In  1875,  at  the  time  of  the  divorce  granted 
to  this  complainant  divorcing  her  from  said 
Walter  S.  Gardner,  the  said  Walter  S.  Gard- 
ner was  seised  la  fee  of  an  estate  on  Higli 
street,  near  Main  street,  in  Pawtucl^et,  said 
estate  measuring  at>out  38  feet  on  Higti 
street  and  extending  l)ack  50  feet;  that  the 
said  Walter  S.  Gardner  was  also  possessed 
of  a  life  estate  in  another  tract  of  land  on 
said  High  street  measuring  about  111  feet 
on  High  street  and  extending  back  from  43 
to  52  feet;  that  at  the  time  of  said  divorce 
the  Interest  of  Walter  S.  Gardner  in  both  of 
said  tracts  of  land  was  mortgaged  to  the 
Pawtucket  Institution  for  Savings  to  secure 
a  loan  of  $3,500;  that  the  complainant  tis 
wife  of  said  Walter  S.  Gardner,  had  released 
her  dower  In  said  mortgage;  that  in  tbe 
year  1878  said  Pawtucket  Institution  for  Sav- 
ings sold  said  Interest  of  Walter  S.  Gard- 
ner under  the  power  of  sale  contained  In 
said  mortgage;  that  said  Interest  was  pur- 
chased at  the  mortgagee's  sale  by  an  agent 
of  said  institution,  and  conveyed  by  said 
agent  to  said  institution ;  that  said  institu- 
tion held  said  estates  until  1882;  that  dur- 
ing said  thne  from  1878  to  1882  there  ap- 
pears to  have  been  some  agreement  on  the 
part  of  said  Institution  to  permit  said  Walter 
S.  Gardner  to  redeem  said  estates;  that  in 
the  year  1882  the  said  Institution  for  sav- 
ings conveyed  said  estates  to  Clarence  T. 
Gardner,  M.  D.,  brother  of  said  Walter  S. 
Gardner,  for  the  sum  of  $3,500;  that  said 
Clarence  T.  Gardner  at  the  time  of  said 
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pnrcliaBe  delivered  to  Walter  S.  Gardner 
an  agreement  under  seal,  In  wblch,  among 
other  things,  the  said  Clarence  T.  Gardner 
declared  that  he  had  purchased  said  estates 
at  the  request  of  Walter  8.  Gardner  and 
for  the  purpose  of  aiding  said  Walter  S. 
Gardner  In  recoTorlng  the  same  or  the  value 
thereof,  and  said  Clarence  T.  Gardner  there- 
in agreed  to  appropriate  the  rents  and  In- 
come of  said  estates  to  the  payment  of  taxes, 
insurance,  repairs,  premiums  upon  a  life  In- 
surance policy  on  the  life  of  Walter  S.  Gard- 
ner held  by  said  Clarence  T.  Gardner  and 
Interest  opon  the  purchase  money,  and  to 
appropriate  the  balance  of  said  rents  and 
Income  towards  the  repayment  of  said  pur^ 
chase  money  to  him  the  said  Clarence  T. 
Gardner,  and,  upon  a  full  repayment  of  said 
purchase  money,  to  convey  said  estates  to 
Walter  S.  Gardner,  or  to  such  person  as  he 
might  then  designate  or  to  his  heirs,  and 
said  Clarence  T.  Gardner  in  said  agreement 
reserves  the  right  to  sell  said  estates  at 
pnblic  auction  upon  the  failure  upon  the 
part  of  said  Walter  S.  Gardner  to  comply 
with  certain  conditions  therein  set  out 

"I  find  that  this  transaction  between  Wal- 
ter 8.  Gardner  and  Clarence  T.  Gardner  was 
entirely  for  the  purpose  of  enabling  Wal- 
ter S.  Gardner  to  redeem  said  property; 
but  that,  although  said  Clarence  T.  Gardner 
held  said  estates  from  18S2  until  1890,  the 
Bald  Walter  S.  Gardner  did  not  redeem,  and 
tliat  tJiere  had  not  been  a  repayment  to  said 
Clarence  T.  Gardner  of  any  part  of  said  pur- 
chase money,  but  that  there  was  unpaid  to 
said  Clarence  T.  Gardner  on  the  18th  day  of 
February,  1880,  the  sum  of  $3,344.50;  that 
on  the  18th  day  of  February,  1890,  at  the 
request  of  or  with  the  consent  of  Walter  S. 
Gardner,  said  Clarence  T.  Gardner  convejred 
said  estates  to  Louis  L.  Angell,  Esq.,  and 
that  on  the  same  day  the  said  Louis  L. 
Angell  conveyed  said  estates  to  the  respond- 
ent Ellen  M.  Gardner,  at  that  time  the  wife 
of  said  Walter  S.  Gardner;  that  said  Ellen 
M.  Gardner  paid  to  Clarence  T.  Gardner  as 
consideration  for  said  conveyance  the  sum 
of  ¥3,344.59;  that  the  said  Ellen  M.  Gard- 
ner borrowed  the  money  to  make  said  pay- 
ment from  the  City  Savings  Bank,  giving  to 
said  City  Savings  Bank  as  security  for  said 
loan  a  mortgage  on  said  estates,  which  mort- 
gase  and  mortgage  note  were  signed  by  both 
Ellen  M.  Gardner  and  Walter  S.  Gardner, 
and  giving  to  said  City  Savings  Banli  as  far- 
ther security  a  pledge  of  a  policy  of  insur- 
ance njwn  the  life  of  Walter  S.  Gardner; 
that  from  the  rents  and  Income  of  said  es- 
tates said  Ellen  M.  Gardner  was  able  to  pay 
said  mortgage  note  and  also  to  purchase  the 
estate  on  Warren  avenue  described  In  said 
bill. 

"I  do  not  find  from  this  testimony  that 
tbe  conveyance  of  said  estates  on  High  street 
by  Clarence  1.  Gardner  to  Louis  L.  Angell 
and  by  Louis  L.  Angell  to  tbe  respondent 
Ellen  M.  Gardner  was  a  transaction  in 


frand  of  the  comi^Inant  and  the  other  credi- 
tors ot  Waltw  8.  Gardner  In  order  to  post- 
pone the  complainant  and  said  other  credi- 
tors, and  to  prevent  tlian  from  receiving 
tb^r  just  debts.  From  a  consideration,  of 
the  testimony  and  all  tbe  drcnmstances,  I 
do  not  find  that  BUen  Bf.  Gardner  paid  less 
than  a  teir  price  for  said  estates.  Walter 
8.  Gardner  was  tlien  a  man  60  years  of  age, 
nearly  blind,  and  tbe  market  vahie  of  his 
life  estate  would  be  very  mnall,  as  a  pnr- 
diaser  would  not  depend  at  all  npon  the  ex- 
pectation  of  life  contained  in  the  life  tables, 
but  would  naturally  consider  the  pnnihase  of ' 
such  an  estate  as  purely  a  speculative  trans- 
action. Walter  8.  Gardner  did  live  for  a 
number  of  years  and  Ellen  U.  Gardner  was 
enabled  to  pay  off  said  indebtedness,  but  for 
over  11  years,  while  the  estates  were  in  the 
hands  of  the  Pawtucket  Instltotion  for  Sav- 
ings and  of  Claroice  T.  Gardner,  the  attempt 
to  reduce  the  indebtedness  by  means  of  the 
rents  and  Income  had  failed.  Walter  S. 
Gardner  did  either  permit  or  request  bis 
brother  to  conv^  said  estates  to  Ellen  M. 
Gardner,  but  I  find  that  sbe  paid  a  fair 
market  price  therefor,  and  that  none  of  the 
purchase  money  was  supplied  by  Walter  S. 
Gardner.  The  most  that  can  fairly  be  said 
In  regard  to  the  connection  of  Walter  S. 
Gardner  with  Ibe  transaction  is  that  be  fail- 
ed to  avail  himself  of  this  further  opportunl- 
I7  to  redeem  the  estates,  if,  indeed,  it  would 
have  been  possible  for  him  to  have  done  so, 
which  is  not  clear  from  the  testimony.  The 
loan  to  Ellen  M.  Gardner  must  have  been 
based  to  a  considerable  extent  upon  the  se- 
curity of  the  policy  of  Insurance  on  the  life 
of  Walter  S.  Gardner  pledged  to  said  City 
Savings  Bank  by  Ellen  M.  Gardner.  This 
policy  of  insurance  was  Issued  In  1882,  and 
it  does  not  appear  In  tbe  testimony  that  In 
1890  a  new  jralicy  of  insurance  could  have 
been  procured  upon  tbe  life  of  Walter  S. 
Gardner  to  be  used  as  further  security  to 
the  City  Savings  Bank  If  Walter  S.  Gard- 
ner had  desired  to  procure  a  loan  from  said 
bank  and  to  have  undertaken  himself  tbe 
redemption  of  said  estates. 

"The  failure  of  Walter  S.  Gardner  to  un- 
dertake the  redemption  of  said  estates  for 
bis  own  benefit,  even  If  It  had  been  possible 
for  him  to  do  so,  which  does  not  appear, 
does  not  constitute  fraud  in  the  transac- 
tion by  which  the  estates  were  conveyed  to 
Ellen  M.  Gardner  under  which  she  under- 
took tbe  redemption  of  said  estates  for  her 
own  benefit  I  am  also  of  the  opinion  that 
the  conduct  of  the  complainant  in  permlttine 
the  respondent  Ellen  M.  Gardner  to  go  on 
treating  tbe  estates  in  question  as  ber  own 
from  1890  to  1903,  and  Striving  to  pay  tbe 
Indebtedness  iq^on  than,  constitntea  laches, 
and  is  a  reason  for  refusing  to  grant  tbe 
relief  sought 

"Tbe  bill  should  be  dismissed.  Decree 
may  be  entered  accordingly.'* 
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JtBM  CL  GoUliis,  Jr.,  QeoTge  L.  Wentwortb, 
and  Fwcy  W.  Qardno',  tor  appelant.  Gyros 
M.  Van  S1r<^  and  Frederick  A.  Jonea,  for 

reqwDdenls. 

FEB  CUBIAM.  A  carefal  consideration  of 
tbe  record  In  the  above  cause  conTlnces  this 
court  that  there  Is  no  error  In  the  decision 
of  tbe  saperlor  court,  and  that  tbe  same  Is 
In  accord  with  the  rights  of  tbe  parties. 

Tbe  appeal  Is  dismissed,  the  decree  of  the 
laperlor  conrt  la  affirmed,  and  the  cause  la 
remanded  to  the  superior  court  for  further 
proceedings. 


HOLLET  T.  JAMESTOWN  &  NEWPORT 
FEJRRT  CO. 

(Snpreme  Court  of  Rhode  Island.     Not.  27, 
1908.) 

Exceptions  from  Saperioi  Court,  Newport 
CooDtr;  Darius  Baker,  Judge. 

Action  by  Cliarlea  HoIIey  against  the  James- 
town A  Newport  Ferry  Company.  From  a  Tei^ 
diet  for  plaintiff,  defendant  brings  exceptiona. 
Exceptions  overruled,  and  case  remitted  for 
judgment 

Gardner.  Plrce  &  fHioniley  JWlllIaiB  W. 
Uoss,  of  counsel),  fnr  plalntlC.  Claxk  Bnidi^ 
for  defendant 

FEB  CUBIAM.    Tinn  Is  nothing  to  take 
tUs  ease  out  ct  the  gmeral  rule  laid  down  In 
Wilcoz  T.  Rhode  Island  Company,  29  R.  I. 
70  AtL  913. 

Tbe  defendant's  exceptions  are  therefore  over- 
raled,  and  the  casa  is  xemitted  to  the  superior 
eoort  with  diieetton  to  enter  iudgment  on  tlie 
verdict 


BERLAIWSKY  t.  ROSENTHAL. 

(8iq>reme  Judicial  Conrt  of  Maine.   March  4, 

I90a) 

Sales  (H  201,  332*)  —  Taaics  or  Patuent  — 

PBISUMPTIONB  — VBSTINa  TiTLK  —  DLTAULT 

m  Patmeiit— "Cash  Sale." 

Id  tbe  absence  of  agreooent  or  understaad- 
iag  between  the  parties  as  to  terms  of  payment, 
the  law  Dresnmes  a  sale  to  be  a  cash  sale— that 
is,  a  sale  conditioned  on  payment  concnrrent 
with  delivery— and  not  a  sale  on  credit,  and  a 
ddlvety  in  such  case,  f.  o.  b.  car,  as  agreed, 
made  in  expectation  of  immediate  payment,  will 
not  vest  tat  title  In  die  purchaser,  and,  if  pay- 
ment is  not  made,  tbe  vendor  may  repossess  him- 
mH  of  the  goods  sold,  and  sell  them  to  another. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
INg.  K  S35k  636k  916;  Dec.  Dig.  H  201.  332.*] 

(Official.) 

Exceptions  from  Superltw  Court,  Kenne- 
bec County. 

Action  by  Nathan  Berlalwsky  against  Hy- 
man  Rosenthal  to  replevy  certain  Junk.  Tbe 
plea,  general  issue  with  atatement,  alleged 
that  tbe  title  to  the  property  at  tbe  time  of 
the  alleged  taking  and  at  the  time  of  the 
replevy  was  in  defendant,  and  not  In  plain- 
tiff. Verdict  for  plalntUT,  and  defendant  ex- 
cepts.  Exceptions  sustained. 


Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KING.  JJ. 

Fred  W.  Clair,  for  plaintiflL  Brown  A 
BrowHt  for  defendant. 

SAVAGE.  J.  Action  of  r^lerin  of  three 
tons  of  iron.  Tbe  plaintiff  boufl^t  tbe  Iron 
of  one  Welner  on  a  certain  Wednesday  at 
an  agreed  price  to  be  delivered  f.  o.  b.  car 
at  Anson,  to  be  shipped  to  Watervllle.  Weln- 
er loaded  the  iron  on  the  car,  and  on  the 
Monday  following,  while  tbe  car  was  still 
at  Anson,  he  sold  and  delivered  tbe  Iron  to 
the  defendant,  wbo  then  shipped  It  to  Wa- 
tervllle, where  It  was  replevied  by  the  plaln- 
tlfT.  The  question  tried  was.  Which  party 
bad  title? 

At  the  trial  there  was  evidence  from  wblcb 
tbe  Jury  might  have  found  properly.  If  they 
believed  It,  that  the  sale  by  Weiner  to  the 
plalntifl  was  understood  as  a  cash  sale,  that 
the  plaintiff  was  to  send  a  check  for  it,  and 
that  Welner  bold  the  iron  at  Anson  until 
the  check  should  be  received.  If  bo,  the  sale 
was  conditional  on  payment,  and,  If  no  pay- 
ment, unless  payment  was  waived  for  the 
time  being,  the  title  to  the  Iron  did  not  pass 
to  the  plalntlil.  Stone  v.  Perry,  60  Me.  48; 
Seed  V.  Lord,  66  Me.  SSO.  And  In  such  case 
the  vendor,  after  a  reasonable  time.  If  pay- 
ment was  not  made,  might  lawfully  sell  to 
another.  But  the  verdict  of  the  Jury  for 
the  plaintiff  negatived  necesaarlly  tbla  ptap- 
oeltlon. 

There  was  also  evidence  coming  from  the 
plaintiff  himself  tending  to  show  that  noth- 
ing whatever  was  said  between  the  plain- 
tiff and  Welner  as  to  when  the  Iron  was  to 
be  paid  for,  and  that  there  was  no  under- 
standing aa  to  the  terms  of  psyment  Upon 
this  phase  of  the  esse  the  presiding  Judge 
Instructed  the  Jury,  In  substance,  that  If 
the  iron  was  sold  by  Welner  to  the  plaintiff 
without  any  understanding  as  to  the  terma 
of  payment  and  if  It  was  delivered  on  the 
car  directed  to  tbe  plaintiff  In  pursuance  of 
their  agreement,  the  iron  belonged  to  the 
plaintiff,  that  tbe  contract  between  them  was 
completed,  and  that.  If  nothing  more  was 
said  as  to  the  terms  of  payment,  the  plaintiff 
had  the  right  to  tbe  possession  of  the  Iron 
under  tbe  agreement  whether  he  smt  bis 
check  for  It  or  not  To  theae  Instructiona 
the  defendant  has  excepted. 

The  exceptions  must  be  sustained.  Tbe 
conrt  below  seema  to  have  proceeded  upon 
the  theory  that,  when  a  sale  is  made  wtth> 
out  any  agreement  or  understanding  as  to- 
terms  of  paym^t.  It  Is  to  be  deemed  as  sale 
on  credit.  In  which  case  a  delivery  f.  o.  bu 
car,  as  agreed,  would  completely  vest  the- 
title  in  tbe  purchaser.  But  tills  Is  directly 
opposed  to  the  doctrine  declared  in  Puml- 
ture  Co.  V.  Hill,  87  Me.  17,  82  AtL  712,  wher* 
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It  was  Bald  tbat,  under  sacta  circumstances, 
"the  law  presumes  that  the  parties  Intended 
to  make  the  payment  of  the  price  and  the  de- 
livery of  the  possession  concurrent  condi- 
tions. The  plalntUEs  [who  were  the  vendors 
in  that  case]  would  hare  had  the  right  to 
retain  poss^alon  until  the  purchaser  had 
been  ready  to  perform  bla  part  of  the  con- 
tract ;  or,  if  the  goods  had  been  delivered 
with  expectation  of  Immediate  payment,  and 
this  had  not  been  done,  the  plaintiffs  had 
the  right  to  retake  possession  of  the  goods." 

In  tho  absence  then  of  agreement  or  un- 
derstanding, as  to  terms  of  payment,  tlie  law 
presumes  a  sale  to  be  a  cash  sale — that  is,  a 
sale  conditioned  on  payment  concurrent  with 
delivery — and  not  a  sale  on  credit  and  a  de- 
livery In  such  case  t.  o.  b.  car,  as  agreed, 
made  In  expectation  of  Immediate  payment, 
will  not  vest  the  title  In  the  purchaser,  and, 
if  payment  is  not  made,  the  vendor  may  re- 
possess himself  of  the  goods  sold. 

By  this  rule,  under  the  evidence  In  this 
case,  which  is  made  a  part  of  the  bill  of  ex- 
ceptions, if  the  Jury  had  found,  as  they  well 
might  hsTe  found  from  the  testimony  of  the 
plaintiff  himself,  that  nothing  whatever  was 
said  or  understood  betweoi  him  and  Weiner 
in  regard  to  terms  of  payment,  the  jury 
would  have  been  warranted  in  finding  that 
the  title  to  the  iron  was  in  the  defendant, 
and  not,  In  effect,  necessarily  in  the  plaln< 
tier,  aB  they  were  Instructed.  The  instruc> 
tions  were  therefore  erroneous  and  preju- 
didal. 

Exceptions  sustained. 


BUCKLET  T.  BEAULII^  et  al. 

(Supreme  Jndldal  Court  of  Maine.    March  8, 
1808.) 

1.  Sbabcbgs  Ann  Sbizubbb  (S  7*)— Constitu- 
.  TIONAL  Guabautt— Unbeasonable  Seabch- 
BS. 

The  cODBtitutloDet  guaranty  tliat  "the 
people  diall  be  secure  In  their  persons,  bouses, 
papers  and  posne8si<»is  from  all  unreasonable 
fiearchea  and  seizures"  is  a  restraint  upon  of- 
ficers execatins  a  search  warrant,  aB  well  as  up- 
on magistrates  issuing  it 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Seirares,  Cent.  Dig.  |  6;  Dec.  Dig.  I  7.*] 

it.  Sbabcbxs  ahd  Seizubbs  ({7*>— Unbbason- 

ABLB  SKABOHEB— SEABOH  WABBAITTS  —  EXE- 
CUTION. 

While  officers  in  executing  a  warrant  to 
search  a  dwelling  house  occupied  by  a  family 
may,  and  should,  search  thoroughly  in  every 
part  of  the  house  where  there  la  reasmi  to  be- 
lieve the  object  searched  for  may  be  found,  they 
diioutd  also  be  considerate  of  the  comfort  and 
convenience  of  the  occupants,  and  be  careful  to 
Injure  the  house  or  fuznltnre  no  more  than  rea- 
sonably necessary. 

fEd.  Note.— For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  8  B ;  Dec.  Dig.  {  7.*] 

3.  Seabghbs  aud  Seizubbb  (I  7*)— Unrbason- 

ABLE  SEABOHES— OABE  REQUIBED. 

Where  officers  searching  a  dwelling  bouse 
for  intoxicating  liquors  have  no  reason  to  believe 


that  such  liquors  are  concealed  within  the  walls 
and  partitions  of  the  house,  hut  desire  to  aacer> 
tain  whether  any  pipes  leftding  to  s(»ne  rece^ 
tacle  for  liquon  are  oonceaJed  there,  tlieir 
sounding  and  even  probing  of  tlie  walls  and  par- 
titions for  that  purpose  snonid  be  done  idu  as 
little  damage  aa  possible. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Beisures,  Dec.  XMg.  |  7.*] 

4.  SeABCHBB  AlTD  SStZUEEB  d  8*>— ACIXOHS 

rOB  WBonoruL  Sbaboh. 

Where  officers,  for  the  purpose  oalj  ot  as- 
certaining whether  such  pipes  are  concealed 
wittdn  the  walls  and  partitions  of  a  dwelling, 
make  use  of  an  exa^  a  mekaxe*  and  crowbar,  and 
tear  out  the  paper,  pmster,  and  laths  rattrely 
round  the  walls  of  every  room  on  tiie  first  floor 
of  a  dwelling  bouse  tor  a  width  generally  of 
from  two  to  four  feet  leaving  the  dwris  on  tlie 
floors  and  carpets  of  the  rooms,  they  act  unrea- 
sonably, do  unnecessary  damage,  and  thereby  ex- 
ceed their  anthorit?  and  become  liable  to  the 
owner  tlierefor. 

[Ed.  Note. — For  other  cases,  see  Searches  and 
Seizures,  Dec.  Dig.  I  &*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androsco^in  Oonnty. 

Action  by  E.  W.  Buckley  against  Maxlne 
Beaulieu  and  others.  Verdict  for  defendants. 
Motion  by  plaintiff  for  a  new  trial  and  excep- 
tions to  certain  rulings.  Exceptions  not  con- 
sidered. Motion  for  new  trial  sustained. 

Action  of  trespass  quare  clausnm  for  an 
alleged  breakli^c  and  entering  of  the  plaln- 
tifTs  dwelling  house  Iii  Lewlston.  The  de- 
foidants  were  d^nty  enforcemoit  commis- 
sioners duly  appointed  und»  the  ^tIsIodS' 
of  chapter  02,  p.  94,  Pub.  Laws  1805»  known 
as  the  "Sturgls  Law,"  and  at  the  time  of 
alleged  trespass  virtue  of  a  warrant  there* 
for  duly  Issued  1^  tbe  municipal  court  of 
Lewlston,  were  mgaged  In  searching  tbe 
plaintiff's  dwelling  house  for  Intoxlcatlns 
liquors  alleged  to  be  concealed  therein.  The 
plaintiff  l8  a  resldoit  of  New  Tork  city,  and 
the  dwelling  house,  at  the  time  ot  the  alleged 
trespass,  was  occiqiled  tv  bis  brother,  Tim- 
othy F.  BudEley,  as  a  tenant  at  wUL 

Tbe  declaration  In  tbe  plalntUTs  writ  la  as 
f <^lowB : 

"In  a  i^ea  of  treaimss,  for  that  tbe  said 
defendants  at  Lewlston,  on  tbe  6th  day  ot 
August,  1906^  with  force  and  arms,  broke  and 
entered  the  plalntUTs  close  In  said  Lewlsbm, 
and  then  and  there  mCh  a  plAa»,  bars,  and 
other  Instruments  ruined  and  destroyed  to  a- 
large  extent  the  plalntUTs  building,  tore  down 
the  walb  of  the  bouse,  cut,  destroyed  and  de- 
faced the  walls,  floors,  and  other  porttona  of 
the  plaintiff's  bouse,  against  tbe  law  of  the 
land  and  against  the  will  of  tbe  plaintiff,  and 
the  plalntlfl  further  alleges  tbat  these  acta 
were  done  by  the  defendants  wlllfally  and 
wantonly,  to  the  damage  of  the  said  plain- 
tiff (as  he  Bays)  tiie  sum  of  $1,00(1'* 

Plea,  the  general  Issue^  with  a  brief  state- 
ment as  foltows: 

*^at  at  tilie  time  of  doing  tbe  acts  com- 


^For  ettasr  esass  ses  ■wne  teplo  and  section  NUHBSR  la  Dm.  *  Am.  Digs.  1M7  to  4at«.  *  Baportsr  Induas 
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pifllned  of  In  plalntUFa  writ,  to  wit,  on  Aa- 
gnst  !^  A.  D.  1906,  the  defendants  and  one  A. 
B.  Howard,  of  Anbnrn,  In  ttita  coontr.  were 
dDl;  and  lc«all7  a«»lnted  and  qnallfled  d^ 
utr  euforcemoit  commlsstonerB  of  tibe  state 
of  Maln^  and  were  acting  as  aocb ;  that  the 
nld  A.  B.  Howar$  wU  then  armed  with  a 
wanant  legally  Issued  from  the  mnnldpal 
cdDtt  of  the  city  of  Lewtsbm,  In  said  county 
of  Androeeogyln,  a  court  haTlng  gram!  jnrla- 
dictlon  over  the  subject-matter,  directed  to 
tbe  Bhwlff  at  our  said  county  of  Androscog- 
gin, his  deputies.  tb»  constables  of  the  city 
of  Lewlston,  and  of  the  sermil  towns  in 
Mid  county,  and  the  aiforoement  commlBBltm- 
«n  and  deputy  enforcement  commLsslonerg  of 
tbe  state  of  Maine,  commanding  them,  or 
^tber  of  them,  to  enter  the  dwelling  house 
and  Its  appurtenances  occupied  by  Timothy 
Buckley,  and  situated  on  the  west  side  of 
GtOTe  street  In  said  Lewlston,  being  tbe  same 
premises  described  In  plalntUTs  writ  and 
declaration,  and  therdn  to  search  for  Intoxl- 
rating  Uqaors  alleged  In  said  warrant  to  be 
then,  cat  the  said  6th  day  ot  August  afore- 
Mtd,  there  unlawfully  kept  and  deposited  by 
said  But^ey  for  Illegal  sale  In  the  state  of 
Mabie;  that  said  irarrant  was  duly  issued 
from  said  court  on  and  beating  the  date  of 
said  5th  day  of  August,  afOTesaid.  bearing 
Its  8M1  and  the  teste  of  the  Judge  thereof, 
and  orer  tbe  signature  of  A.  K.  P.  Knowlton, 
Its  then  duly  appodnted  and  qnallfled  acting 
clerk;  tliat  said  Howard  was  present  and 
armed  with  and  acUng  under  said  warrant, 
and  directing  said  search  in  said  capacity  as 
deputy  enforcemoit  commissions,  during  all 
of  the  acte  complained  of  In  plalntHTs  writ 
and  declaration;  that  ssld  Beaulleu  and  said 
Sterens,  in  said  eapaclly  as  deputy 

mforcesuent  commissioners,  assisted  in  said 
«ardi  as  aids  ot  said  Howard,  and  under  the 
directions  contained  in  said  warrant ;  that  all 
of  tlw  acte  complained  of  in  plaintUTs  said 
vrit  and  dedaratton  whkdi  these  defendants 
did  at  an  were  done  in  tbe  execution  of  said 
warrant;  In  tbe  presence  and  und»  the  direc- 
tion of  tbe  person,  to  wit,  of  said  Howard,  who 
was  thai  and  nil  of  the  time  there  personally 
present  and  armed  with  the  same,  and  that 
aelther  of  said  defendante  did  any  act  which 
WU  not  reasonable  and  necessary  in  the  exe- 
cntkm  ot  said  warrant;  and  that  the  said 
Howard  and  the  said  Beaulleu  and  Stevens, 
acting  in  their  said  several  capacittes,  did 
all  things  required  ct  them  by  said  warrant 
accordlns  to  tbe  tenor  tbweof ." 

Argned  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE.  STBODT.  and  KINO,  JJ. 

McOmicnddy  ft  Morey,  for  plaintiff;  New. 
«11  ft  SkeltoQ  and  J.  O.  Chabot,  for  defend- 
ants. 

EMERY,  OL  J.  The  dedslTe  question  in 
this  case  Is  whether  the  defendante  in  their 
raeeotloii  oC  a  warrant  to  aeardi  the  plain- 
tieCs  dwelUng  bouse  tot  intoxleatlng  liq- 
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uors  wait  so  fiir  as  to  Tlolato  tbe  constltn- 
tiona]  guaranty  that  'the  people  shall  be  se- 
cnre  In  their  persons,  houses,  papers  and 
possessions  from  all  nnreasmable  searches 
and  seizures."  This  court  In  SteteT.  Gnthrl^ 
90  Me.  448,  88  AtL  868,  in  considering  the 
duty  of  an  officer  entrusted  wUh  a  search 
warrant  used  the  following  language,  tIe.: 
"It  Is  a  ^irp  and  heavy  police  weapon  to 
be  used  most  Ureful^  lest  it  wound  tbe 
security  or  liberty  of  the  <^tlzai.  It  was 
unknown  to  tho  early  common  law  and  came 
Into  use  almost  unnoticed  In  the  troublous 
tbnes  of  English  history,  Lord  Coke  de- 
nied ite  legality,  but  finally  the  courte  and 
Parliamoit,  recognizing  ite  great  effldoicy, 
contented  themselves  with  carefully  restrict- 
ing and  controlling  Ite  use.  Bntlck  v.  Car- 
rlugton,  19  Howell's  Stete  Trials,  1030.  The 
danger  of  Ite  abuse  hae  been  so  clearly  appre- 
hended In  this  country  that  constitutional 
barriers  have  been  erected  against  It"  This 
constitutional  limitation  upon  Its  use  la  to 
be  observed  by  the  officer  executing  the  war- 
rapt,  as  well  as  by  tbe  magistrate  Issuing  it. 
^Whether  the  conduct  of  the  officer  in  a  giv- 
en case  was  reasonable  or  unreasonable  must 
be  determined  by  all  the  circumstances  of 
that  case.  No  definite  line  can  be  drawn. 
The  division  Is  rather  by  a  zone  within  which 
reasoning  men  might  reasonably  differ,  but 
outside  of  which  there  would  be  a  general 
concurrence  of  reasoning,  tblnklng  men.  The 
general  principle,  however,  is  that,  while  the 
officers  should  search  thoroughly  bi  every 
part  of  the  described  premises  where  there 
is  any  likelihood  that  the  object  searched  for 
may  be  found,  they  should  also  be  considerate 
of  the  comfort  and  convenience  of  the  occu- 
pants, should  mar  the  premises  themselves  as 
little  as  possible,  and  should  carefully  re- 
place so  far  as  practicable  anything  they 
find  It  necessary  to  remove^  As  said  In  2 
Tledeman  on  the  Police  Pfmer,  p.  787:  "Un- 
der a  constitutional  government,  of  whldi 
the  liberty  of  the  citizen  Is  the  cornerstone, 
the  privacy  of  one's  dwelling  Is  rarely  ever 
Invaded,  and  then  only  In  extreme  cases  of 
public  necessity  and  under  such  Ilmltetlons 
as  will  serve  to  protect  the  dtlzen  from  any 
unusual  disturbance  of  his  home  lifew" 

In  the  case  at  bar  tbe  following  &cta  ap- 
pear from  tbe  teathnony  of  tbe  dtfaulant 
officers  tbemselns:  They  had  a  warrant  to 
search  the  plaintUTs  dweUlng  house  tor 
intoxicating  Ikinors  alleged  to  be  unlavr- 
fuHy  k^  therein  by  tbe  tenant  Tram  the 
prior  and  contemporaneous  cmduct  of  the 
tenant  and  his  wife  the  officers  believed,  and 
bad  reason  to  believe^  that  Intoxicating  liq- 
uors were  someirtiere  in  the  house.  Th^ 
searched  tbe  bouse  *nboironi^ly,**  and  without 
hindrance,  from  attic  to  c6Uar  indusiva,  and 
eyen  dng  into  the  flQpr  of  tbe  cellar.  They 
examtnea..,^e_w4Ui  and  floor  ol  tbe  cellar 
and  the  walls  and  floors  of  eadi  room,  Indud- 
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iug  the  attic,  bat  found  no  liquors,  nor  way 
Indications  of  any  receptacles,  secret  panels 
or  openings,  or  communications  with  recep- 
tacles, nor  any  other  Indications  as  to  whee6 
liquors  might  be  hid.  They  sounded  the 
n-aUa  "pretty  thoroughly"  with  hammers,  but 
no  such  Indications  were  thereto  discovered. 
The  officers  nevertheless  Insisted  to  the  ten- 
ant and  his  wife  that  Intoxicating  liquors 
were  somewhere  In  the  house,  and  that,  un- 
less the  location  was  revealed,  they  should 
break  Into  the  walls  of  the  various  rooms. 
The  tenant  and  bis  wife  declared  there  were 
no  liquors  then  in  the  house;  the  officers 
having  already  by  a  prior  search  of  the 
stable  taken  all  they  had.  The  officers  there- 
upon, using  an  axe^  ptckflTfl,-  anti  oj-^vrhnv, 

broke  Into  and  tore  out  a  strip  from  the  In- 
terior walls  of  all  the  rooms  below  stairs 
from  kitchen  to  front  hall,  Inclusive,  entirely 
round  each  room,  tearing  oft  the  paper,  plas- 
tering and  lathing,  and  dropping  the  debris 
upon  the  floors  and  carpets.  This  strip  was 
of  varying  width,  mainly  from  two  to  four 
feet,  and  was  so  wide  as  to  require  an  entire 
repaperlng  of  the  rooms,  besides  the  repairs 
•of  lathing  and  plastering.  They  did  all  this 
in  the  hflpe  of  fln^nSt_not_the,  Hgnfirw,  }int 
some  pipe  or  other  clu^  leading  to  the  liq- 
uors. The  officers  then  departed,  leaving  the 
occupants  to  remove  the  torn  paper,  plaster, 
and  broken  laths  and  dust  from  the  carpets 
and  floors  of  their  dwelling,  and  leaving  tbe 
plaintiff,  tbe  .owner,  to  restore  his  house,  and 
make  It  again  habitable. 

Upon  these  facts  we  think  It  clear  that  tbe 
manner  and  extent  of  the  search  in  tbls-case 
were  unreasonable  and  In  excess  of  the  of- 
ficer!* authority.  Even  if,  under  all  tbe  cir- 
cumstances, not  believing  any  liquors  to  be 
concealed  there,  they  could  lawfully  have 
probed  tbe  walls  in  the  hoi>e  of  finding  a  pipe 
or  other  clue  of  the  existence  of  which  they 
bad  found  no  Indications,  such  probing  could 
have  been  snfficlratly  made  with  some  slender 
probe  with  comparatively  little  Injury.  The 
destructive  use  of  axe^  plduxe,  and  crowbar 
for  that  purpose  was  unnecessary  and  unrea- 
sonable, and  hence  unlawful. 

It  may  be  conceded  that  the  defendants  act- 
ed in  good  faith  In  the  full  belief,  and  witii 
reason  to  believe,  that  tbe  occupant  was 
keeping  liquors  in  the  house  In  violation  of 
law,  but  tbat  Is  not  a  defense.  In  this  civil 
action  against  them  they  are  to  be  judged 
by  their  conduct,  not  by  their  motives  except 
as  to  the  assessment  of  damages.  Officers 
must  not  allow  their  zeal  and  beliefs  to  blind 
them  to  the  rights  of  the  owners  and  occu- 
pants of  the  dwelling  house  they  search. 
TlKMW  rights,  as  well  as  the  int^ests  of  the 
prosecutor,  are  to  be  regarded  and  protect- 
ed by  officers.  In  this  case  tbe  tenant  was 
not  convicted,  but  only  accused,  and  only 
of  a  misdemeanor.  The  owner  was  not  even 
accused.  However  confldent  the  officers  were 


of  the  guilt  of  tbe  occupant,  the  bouse  and  its 
owner  were  not  therd)y  outlawed* 

Motion  sustained. 

Yerdlct  set  aside. 


TAPUN  A  ROWBLii  T.  IfABOZ. 

(SoprraM  Oburt  of  Vermont  Orieans.  Oct.  14^ 

1908.) 

1.  WiTHESSES  (S  19»»)— COKPBTBirOT— PMTI- 
LBOBD  GOHHUHZaAXIOnS  —  CoionnixcATioH 
nOH  CUXKT  TO  Attobhst. 

'Where  defendant  recrived  a  deed  of  pmn- 
ises  from  another  and  a  chattel  mortgage  on  his 
stock  of  goods,  which  were  delivered  to  defend- 
ant, together  with  tbe  account  booka,  and  the 
boMU  were  left  with  a  lawyer  who  bad  been  the 
mortgagtM'B  attorney,  a  letter  from  defendant  to 
the  attorney,  stating  that  defendant  bad  written 
tbe  mortgagor  that  he  ^d  not  think  there  was 
any  objection  to  the  mortgagor's  exanuning  the 
books,  and  that  be  thought  best  to  tell  the  mort- 
gagor that  defendant  claimed  anything  that  was 
due  on  the  accounts,  did  not  contain  such  a 
confidential  statement  as  would  render  it  a  privi- 
leged communicatl<Ht  between  client  and  attor- 
ney, in  the  absence  of  any  farther  showing  of 
the  relations  between  defendant  and  tbe  attor- 
ney, and  it  was  admissible,  in  an  actiui  for 
goods  alleged  to  have  been  sold  to  defendant 
through  the  mortgagor  as  his  agent,  to  show  the 
relatiws  between  defendant  and  the  mortgagor, 
and  that  defendant  was  claiming  the  books  and 
what  was  due  upon  them. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  749,  750;  Dec.  Dig.  !  19U.*] 

2.  WiTlfESSBS  d  269*)— CSOU-SUlUNATZOll— 

SCOPB. 

Where  plaintiffs  Introduced  tbe  heading  of 
a  page  in  one  <tt  defendant's  account  books, 
^e  purpose  of  the  evidence  being  expressly  lim- 
ited to  show  that  the  relation  between  de- 
fendant and  another  person  was  that  of  princi- 
pal and  agent,  and  not  debtor  and  creditor,  it 
was  not  error  to  confine  crosp-examination  to 
that  issue,  and  to  exclude  qoestlMia  calliiu;  for 
explanation  of  items  a^ipeanog  under  the  head- 
ing. 

[Ed,  Note.— For  other  eas^  Me  Witnesses^ 
Cent  Dig.  If  M&-OM;  Dec.  Dig.  f  288.*] 

8.  PaiNciPAt  AiTD  Agent  (I  21*)— Bvidekck 
OF  Relation— COMPBnHOT  —  NATnBB  or 

Tbansaction. 

Where  plaintiffB  claimed  to  have  sold  goods 
to  defendant  through  a  third  person  as  defend- 
ant's agent,  who  afterwards  transferred  bis  prop- 
erty to  defendant,  testimony  of  the  third  person 
tbat  at  the  time  of  the  transfer  defendant  had 
promised  to  pay  for  the  goods  was  admissible, 
as  showing  the  relation  between  deftadaut  and 
the  third  person  In  thefr  transaction,  and  that 
defendant  bad  assumed  the  indebtedness  to 
plaintiff  contracted  by  tbe  third  person. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  39 ;  Dec.  Dig.  {  21.*] 

4.  Evidence  (i  241*)— AoiUBSionB  or  Agent 

—Time  of  Making. 

Evidence  of  a  person  through  whom,  as  de- 
fmdant's  agent,  plaintiff  claimed  to  have  sold 
goods  to^defendant,  that  he  had.  informed  defend- 
ant's bcMkkeeper  that  defendant  had  agreed  to 
pay  witness'  notes  to  plaintiffs  was  not  com- 
petent  as  an  admission  of  an  agent,  where  at 
tbe  time  nothing  was  being  done  in  respect  to 
the  transaction  In  which  it  was  claimed  ne  was 
acting  for  defendant,  since  to  make  such  admis- 
sions competent,  they  must  have  been  made 
while  tbe  agent  was  performing  some  act  within 
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the  aecfp€  of  Ufl  authoritj,  and  with  leCmnce 

to  the  act  being  done.  / 

[Bd.  Mote.— For  other  cases,  see  Evldecce, 
OenL  Dig.  if  887.  898-807 ;  Dec.  Dig.  8  211.*] 

6.  EviDsncK  (S  354*)  —  Documehtaby  Evi- 
DSNCE— Entbus  m  AccouifT  Books. 

Where  plalntUb'  bookkeeper  teitlOed  that 
abe  wrote  the  headinr  of  the  account  with  de- 
fendant in  plaintiffs'^  account  book,  from  her 
knowledge  In  regard  to  the  matter,  and  accord* 
ing  to  iDStracntHis  from  plaintiffs  when  she 
nude  the  first  entry  thereoiidcr,  the  Iwadinc 
was  admissible  in  evidence  in  eouMctlon  vitn 
the  bookkeeper's  teBtimooj. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Ceot  Dig.  H  14S8-1443,  1453-1469 ;  Dec.  Dig. 
|  354.»1 

8.  PaTMIMT  (I  70*)  — EVIDBHOE— EXPLANA- 

now  or  Tbambactioii. 

Id  an  action  for  the  price  of  goods  alleged 
to  have  been  sold  to  defendant  thmugh  a  third 
person  as  bis  agent,  where  an  issne'was  whether 
the  third  person  was  acting  as  d^endant's  agent 
or  whether  the  sales  were  to  him  personally,  evi- 
dence was  competent  to  show  that  lien  notes 
taken  in  the  name  of  the  third  person  by  plain- 
tifffl  were  taken  merdy  to  hold  ntle  to  the  goods 
udl  tbev  shonld  reach  their  deatinatlon  and 
wen  paio  for,  and  wen  not  taken  in  payment 
for  the  gooda. 

[Ed.  Note.— F(Mr  other  cases,  see  Payment, 
Cent  Dig.  |  213;  Dec  Dig.  {  70.*] 

7.  EVIDEKCE  (f  332*)  —  COMPETEMOT— ElCEP- 

noNB  IN  Anotueb  Case. 

In  an  action  for  the  price  of  goods  alleged 
to  have  been  sold  to  defendant  through  L.  as 
his  agent,  where  the  question  was  whether  the 
■ale  was  made  to  It.  personally  or  as  agent,  and 
whether  lien  notes  given  by  him  were  in  bis  own 
behalf  or  for  defendant,  it  was  not  error  to 
exdade  as  evidence  part  of  the  record  in  another 
case  between  tlie  same  parties,  In  which  the 
question  was  the  identity  of  certain  Inmber 
levied  on  In  the  interest  of  plaintifCs  under  cer- 
tain of  the  lien  notes,  containing  a  statement 
written  by  the  present  ptalntifTs  attorneys  that 
the  uncontradicted  evidence  of  the  plaintiff  tend- 
ed to  show  that  tbn  plaintiff  sold  to  L.  the 
coods  in  qnestimi  on  condlticm  that  be  give  a 
lin  note  lor  it,  and  that  title  was  not  to  pass 
onti)  It  was  paid  for.  especially  where  It  was 
offered  merely  as  a  declaration  by  the  plaintiff, 
and  counsel,  npon  being  asked  by  the  court  as 
to  what  it  was  a  declaration  of  did  not  rs^nd. 

[Ed.  Note.— For  otlier  eases,  see  Evidence, 
Dee.  Dig.  I  332L*] 

8.  Patkoit  (I  67*}— Bt  Notb  ov  Dsbidb. 

Ordinarily  notes  given  by  a  debtor  for  the 
amount  dne  from  him  on  acconnt  are  prima 
facie  payment  of  the  account. 

[Ed.  Note. — For  other  eases,  see  Payment, 
Cent  Dig.  I  190;  Dec.  Dig.  |  67.*] 

9.  Pathbitt  a  79*)-^vn>EiV0B. 

That  payments  thronrii  t*.  for  goods  were 

indorsed  upon  notes  reserving  title  thereof  in  the 
seller  was  not  conclusive  as  to  the  purpose  for 
which  the  notes  were  given,  but  was  merely  evi- 
daioe,  to  be  considered  in  connection  with  other 
facts,  as  to  whether  ttie  goods  vrere  si^d  to  L. 
personally  or  as  agent  for  defendant 

[Ed.  Note.— For  other  oases,  see  Payment, 
Dw.  Dig.  f  73.*] 

10.  Pbihcipal  ahd  Agent  (S  24*)— Bmstewcb 
OP  Relation— QuEsnona  fob  3xmr. 

In  an  action  for  tiie  price  of  Inmber  and 
Iocs  slleged  to  have  been  sold  to  defendant 
throagh  a  third  person  as  his  agent,  whether  lien 
notes  Riven  the  seller  by  the  third  person  were 
given  by  him  personally  or  in  behalf  of  defend- 
ant, the  parpose  for  which  they  were  givMi, 


whether  the  aoconnt  was  merged  in  the  notes, 
and  the  effect  of  indorsements  of  i>aymeats  on 
the  notes  held  to  be  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  f  24.*] 

11.  Tbiai  (8  194*)— iKSTBUcnoHS— Weight  or 
Evidence. 

In  an  action  for  the  price  of  goods  alleged 
to  have  been  sold  to  defendant  through  L.  aa 
his  agent,  where  the  question  was  whether  the 
sale  was  made  to  L.  personally  or  as  agent,  and 
whether  lien  notes  given  by  him  were  in  his  own 
behalf  or  for  defendant,  and  it  appeared  that 
plaintiff  had  prior  thereto  attempted  to  realise 
upon  tlie  notes  by  levying  on  the  goods  subject 
to  their  lien,  and  had  d«ended  the  levring  of- 
ficer in  an  action  against  him  by  defendant,  re- 
quested dtarges  that,  if  plaintiffs  gave  the  notes 
to  the  officer  with  instructions  to  realize  upon 
the  gooda  subject  to  their  lien.  It  was  an  admis- 
wioa  by  them  that  th^  tiien  understood  and 
claimed  that  the  notes  represented  a  debt  from 
L.  to  them,  a  part  of  which,  at  least,  was  then 
unpaid,  that  such  action  was  a  declaration  by 
them  that  the  sale  was  to  h.  personally,  and  not 
to  defendant,  and  that.  If  plaintiffs  defended  the 
officer  in  the  suit,  that  was  an  admission  that 
the  notes  represented  a  debt  due  them  from  li., 
were  properly  refused,  since  they  ignored  the 
other  evidmce  as  to  ttie  purpose  of  giving  the 
notes  and  the  agency  ot  L.,  and  reqnired  the 
court  to  single  out  certain  evidence  and  charge, 
as  matter  of  law  upon  the  weight  to  be  given  it 
Ed.  Note.— For  other  cases,  see  Trial,  Cent 
[g.  »  4S9-466 ;  Dec.  Dig.  f  194.*] 

12.  Tbiai.  (S  194*) —InsTBUCiiONS  — Weight 
ov  Evidence. 

It  appearing  ttiat  plaintiffs  credited  pay- 
ments for  the  goods  on  defendant's  account 
when  received,  and  also  after  the  commencement 
of  the  suit  indorsed  them  on  the  notes  as  of 
the  date  when  received,  requested  chafes  that 
the  fact  that  plaintUb  caused  the  p^rmenti  to 
be  so  indorsed  was  evidence  that  plaintiffs  bad 
not.  before  the  indorsements,  made  any  other 
application  of  the  payments,  that  the  making  of 
the  Indorsements  tended  to  show  that  plaintiffs 
understood  Uiat  the  paymmts  were  not  made  on 
account,  and  that  tne  making  of  the  indorse- 
ments was  an  Admission  that  tne  payments  were 
not  made  on  account,  were  properly  refused 
as  requiring  the  court  to  disregard  the  other 
evidence,  and  plaintiffs'  theory  of  the  case,  and 
declare  the  evidentiary  force  of  the  stated  evi- 
dence as  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  439-466:  Dec  Dig.  i  194.*] 

18.  TBIAL  (I  191*)— INSTBUOTJORB— AfiSUMINO 

Facts. 

In  an  actitni  for  the  price  of  lumber  and 
logs,  where  it  waa  disputed  whether  the  sale 
was  to  defendant  through  bis  agent  on  account, 
and  whether  lien  notes,  taken  by  the  seller  from 
the  alleged  agent,  were  merely  for  security  or 
whether  the  sale  waa  for  cash,  lien  notes  to  be 
given  for  what  was  not  paid  for  on  delivery, 
plalntifFs  to  retain  title  nntil  paid  for,  a  charge 
that  though  the  contract  was  made  with  a  per- 
son as  defendant's  agent,  yet  if  the  contract  was 
that  the  sale  was  to  be  a  cash  transaction,  with 
Hen  notes  given  for  the  lumber  not  paid  for  cm 
delivenr,  etc,  was  properly  refused,  as  assuming 
that  tne  cwtraet  was  made  with  defendant's 
agent  and  that  the  sale  was  for  cash. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  420-485;  Dec.  Dig.  S  101.*1 
14.  Sales  (i  840*)— Aonon  roB  Fucv— Bsic- 

EOT. 

If  a  sale  of  lumber  and  logs  is  for  cash  on 
delivery,  with  lien  notes  given  for  security  for 
su<^  imxt  as  is  not  so  paid  for,  the  notes  arc 
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not  payment,  and  the  part  not  paid  for  on  de- 
liveiT  IB  prc^r  matter  of  charge  on  book,  and 
can  be  recovered  tor  in  general  assumpsit. 

[EM.  Note.— Por  other  caaes,  see  Sales,  Cent. 
Dig.  S  929;  Dec  Dig.  |  340.*J 

15.  PmnoiFAL  AND  Agent  (j  124*)— Atjthob- 
ITT — Questions  fob  Jubt. 

Where  the  qnestion  whether  defendant  au- 
thorized L.  to  purchase  logs  on  his  credit  de- 
pended upm  conclnsiooa  to  be  drawn  from  cor- 
resptmdence  between  them,  their  course  of  busl- 
nesa  with  each  other,  including  dealings  under 
written  contracts,  and  any  oral  agreements  be- 
tween them,  as  well  as  the  manner  of  conducting 
budness  between  Ll  and  plaintiffs,  who  sold  him 
the  logB,  it  wsB  error  for  the  court  to  single  out 
two  tetters  from  the  correspondence  twtween  de- 
fendant and  It.,  and,  without  submitting  them, 
treat  them  as  conclusive  on  the  question,  and 
construe  them  as  a  matter  of  law,  but  the  let- 
ters, erm  if  susceptible  to  tlie  coostruction 
given  by  the  court,  should  have  been  submitted 
with  the  court's  construction  as  a  piece  of  evi- 
dence to  be  considered  by  the  jury.  t(^ther  with 
other  facta,  in  determining  the  questira. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  724 ;  Dea  Dig.  |  124.*] 

16.  TbIAL  {{  252*)- lN8TBUCn0K8. 

Where  an  agent's  authority  to  purchase 
lanit>er  on  credit,  if  any  was  given,  was  by 
parol,  and  not  mentioned  in  letters,  and  one 
charge  erroneously  assumed  that  the  authority 
.  to  purdiaae  logs  on  credit  was  given  by  two 
letters,  a  cliarge  making  the  question  of  au- 
thority to  purchase  lumbir  on  credit  deiiend  on 
whether  the  jury  found  that  authority  was  giv- 
en to  purchase  lumber  the  same  as  logs,  tltua 
placing  the  authority  to  purchase  lumber  on  the 
same  grounds,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.     506-612 ;  Dec.  Dig.  f  252.*] 

Exceptions  from  Orleans  County  Court; 
John  H.  Watson,  Judge. 

Action  by  Tapllu  &  Rowell  agalnat  Prank 
F.  Matey.  Ju^ment  for  plalntiffa,  and  de- 
fendant excepts.   Reversed  and  remanded. 

Xonng  ft  Toong,  for  plaintiffs.  3.  W.  Red- 
mond, for  d^endaot 

WATERilAN,  J.  This  Is  an  action  of  gen- 
eral assumpsit  for  logs  and  lumber  sold  and 
delivered.  Plea  general  issue,  wltli  notice 
and  payment  Tlie  notice  la  to  the  effect 
that  a  suit  now  pending  In  favor  of  the  same 
plalutlflb  against  the  same  defendant  Is  for 
the  same  cause  of  action. 

Plaintiffs  claimed  that  d^endant  purchas- 
ed the  logs  and  lumber  mentioned  In  their 
specification^  through  one  Lang  as  hla  agent 
duly  authorized  by  the  defendant  to  make 
such  pundiaaes.  Def^dant  claimed  that  his 
relation  to  iMg  was  only  that  at  a  commis- 
sion merchant  selling  the  product  of  Lang's 
mUI,  taking  security  on  the  lumber  for  ad- 
vancements of  cash  and  commissions,  and 
that  he  never  authwlzed  Lang  to  pledge  his 
credit  tot  \offs  or  lumber,  and  that  Lang  was 
only  antliorlced  to  act  as  hla  agent  in  making 
cash  purdMses  of  logs  or  lumber.  The  de- 
fendant claimed  that  the  evidence  in  the  case 
tended  only  to  show  that  the  logs  and  lumber 
In  question  were  sold  by  the  plaintiffs  to  Lang, 
indlTiduoIly,  and  not  to  the  defendant  through 


him  Bs  agent  and  that  no  credit  was  ever  ex- 
tended by  the  plaintUb  to  either  Lang  or  the 
defendant  for  the  same;  that  the  sale  was  a 
cash  transaction,  or  lien  notes  to  be  given  on 
such  part  as  was  not  paid  for  on  delivery, 
and  that  the  business  between  Labg  and  the 
plaintiffs  was  transacted  in  accordance  with 
that  understanding,  which  existed  betwera 
Lang  and  the  d^endant  The  defendant  liv- 
ed at  Palmer,  Bfass.  The  plalndflfs  lived  and 
were  doing  business  at  Barton,  Yt,  and  Lang 
at  South  Barton,  during  the  time  covered  by 
these  transactions.  There  was  no  claim  or 
evidence  that  the  defendant  had  ever  person- 
ally promised  the  j;^alntlfla  or  their  agoit  to 
pay  for  the  logs  or  lumber  In  question,  or 
that  he  ever  became  obligated  to  pay  for  the 
sam^  exc^  through  Lang  u  bis  agent  un- 
less the  fact  that  he  had  substantially  all  the 
lumber  sent  to  him.  or  his  order,  and  the 
proceeds  of  all  tbe  lumber  sold  in  his  name, 
has  a  tendency  to  establish  that  fact  The 
plaintiffs  never  presoited  a  hill  or  statement 
of  their  account  to  Uta  defoiidant,  bat  they 
called  cm  Lang,  from  time  to  tim^  for  pay- 
ments on  their  account,  claiming  he  was  de> 
fmdani^a  agent  and  Lang  assured  tbran, 
when  they  called  on  him  for  payments^  that 
the  defendant  would  come  up  soon  and  settle 
the  accotmt  April  7,  1902,  the  dtfendant 
and  Lang  eutere^  Into  a  written  agreemoit 
by  which  Lang  agreed  to  ship  to  the  order  of 
the  d^oidant  all  the  lumber  cut  'Out  of  that 
seasm's  stock  of  ]<«s,  and  all  the  logs  In  and 
about  Lang's  mill,  and  the  defendant  agreed 
to  market  said  lumber  upon  cmnmisslon,  and 
account  to  Lang  for  Uu  net  proceeds,  and 
apply  tlie  same  in  payment  of  advance- 
menta,  with  Interest  thereon,  to  advance  Lang 
94,500  for  one  Johnson's  Interest  In  Lang's 
logs  and  lumber,  and  to  aOvance  Lang  $140 
per  we^  for  12  we^s.  Johnson  Uien  held 
a  lease  of  Lang's  mill  and  premises  at  South 
Barton,  and  was  to  assign  the  lease  to  the 
defendant  On  the  same  day,  and  as  a  part 
of  the  transaction,  Lang  gave  the  defendant 
a  chattel  mortgage  of  all  his  logs  and  lum- 
ber at  or  near  his  mill,  to  secure  the  defend- 
ant for  the  money  he  had  advanced,  or  was 
to  advance,  to  Lang,  .^nrll  15, 1002,  Johnson 
assigned  his  lease  to  the  defendant  upon 
being  paid  the  amount  due  him  for  money  be 
had  paid  toward  the  logs.  September  30. 
1002,  defendant  and  Lang  made  another  writ- 
ten agreement  similar  to  the  one  of  April 
7th,  but  covering  the  logs  to  be  got  out  in 
the  coming  seastm,  and  providing  that  the 
logs  and  lumber  slunld  be  and  r^aln  the 
property  of  the  defendant  tmtll  he  should  be 
folly  paid  for  all  money  adnmced  by  him. 
December  8,  1903,  Lang  gave  the  defendant 
a  quitclaim  deed  of  hla  mill  and  premises 
at  South  Bartw,  and  a  chattel  mortgage  ot 
all  the  goods  in  hla  stora  December  17, 
1903,  Lang  turned  over  to  the  defendant  the 
stock  of  goods  he  had  at  Sootta  Barton.  De- 
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fendant  took  possesBlon  of  the  property  deed- 
ed and  turned  over  to  blm  in  Decemtwr,  and 
also  took  possession  of  the  books  of  account 
wblcb  Lang  had  kept  In  Us  business,  which 
were  placed  In  the  office  of  W.  "R.  Aldrlch 
of  Barton.  Jannary  2,  1904,  the  defendant 
wrote  a  letter  to  Mr.  Aldrlch,  Inclosing  a  let- 
ter from  Lang,  and  stating,  in  substance,  that 
he  had  written  Lang  that  he  did  not  think 
there  would  be  any^  objection  to  his  going  to 
Mr.  Aldrlcb's  office  and  looking  at  the  bo<AB, 
If  for  any  reason  he  desired  to  look  at  them, 
and  that  he  thought  It  best  to  tell  Lang  if 
there  was  anything  due  from  any  of  the 
acconntB  on  the  books,  that  defendant  claim- 
ed the  amoants  due.  PlalntUte  ottered  this 
letter  In  erldence,  and  It  was  received  sub- 
ject to  defendant's  objection  and  excepttcm. 
It  Tras  offered  as  showing  that  defendant 
claimed  the  books  of  Lang  that  were  then 
in  the  custody  of  Mr.  Aldrlch,  and  whatever 
was  due  upon  them.  It  was  objected  to  on 
the  ground  that  it  was  a  privll^d  com- 
mnnlcatlon.  Aldrlch  belng.an  attorney  at  law, 
and  the  retained  counsel  of  the  defendant, 
and  that  said  letter  was  written  to  him  by 
the  defendant  as  his  counsel,  who  then  had 
the  books  In  his  possession.  The  contents 
of  the  letter  do  not  show  any  confidential 
Btat^ent.  It  shows  to  some  extent  the  re- 
lations then  existing  between  him  and  Lang, 
and  that  be  was  claiming  the  books  and  what 
there  was  due  upon  them.  Before  the  letter 
was  admitted,  Lang  testified  that  Aldrlch 
wa&  his  counsel  when  the  books  were  left 
with  him,  and  afterward  refused  to  allow 
blm  to  take  possession  of  them.  The  nccep- 
ttons  show  nothing  further  as  to  the  rela- 
tloQs  between  Aldrlch  and  the  d^endant  as 
cotmsea  and  client  We  do  not  think  this 
mter,  in  the  circumstances,  was  a  privileged 
conmnmlcatlon,  and  it  was  admissible. 

While  defmdantTs  bookkeeper  was  on  the 
stand  as  a  witness,  testifjring  as  to  the  de- 
fendant's books  of  account  showing  his  deal 
with  Lang,  the  plaintiff  offered  in  evidence 
the  heading  of  a  certain  page  of  an  account 
bwHE  as  Bbowlng  the  way  the  account  was 
headed  and  the  manner  of  making  entries, 
on  the  grennd  that  the  book  did  not  show 
a  debit  and  credit  account,  but  was  head- 
ed "Statement  of  B.  B.  Lang  given  July  1, 
1908."  Gononsel  for  defendant  stated  he  had 
no  ol^ectUm,  and  wanted  It  In  the  case. 
Plaintlffa^  counsel  expressly  limited  his  of- 
fer to  the  purpose  above  stated,  and  It  was 
admitted  by  the  court  tm  the  purpose  nam- 
ed. After  the  admission  of  the  heading  for 
that  purpose  counsel  for  defendant  cross-ex- 
imlned  the  witness,  and  called  his  attention 
to  a  certain  Item  In  the  statement,  and  ask- 
ed him  whether  that  Iton  aiipeared  In  any 
maimer  on  the  book  firom  which  be  made  the 
of  the  statement,  to  which  the  witness 
answered  In  the  native,  and  them  astrad 
him,  -Whem  did  yon  get  Out  Item  on  this 
vtatemeotr*  Without  objection  by  counsel 
for  plalntiUIk  fba  court  said.  "That  Item  Is 


excluded  for  the  present  It  Is  not  cross- 
examination" — to  wlilch  ruling  the  defend- 
ant aske4  and  was  allowed  an  exception. 
The  admission  of  the  heading  having  been 
limited  to  one  purpose — ^that  of  showing  the 
manner  of  keeping  the  account  by  the  de- 
fendant, particularly  as  to  the  heading — and 
not  for  the  purpose  of  showing  the  amount 
due,  or  the  correctness  or  incorrectness  of  the 
book  as  to  the  Itiems  appearing  upon  It,  the 
questions  asked  the  witness  were  not  relevant 
to  the  heading,  or  the  manner  of  keeping  the 
accounts  with  Lang  the  defendant,  and 
were  not  iwoper  cross-examination.  One  of 
the  questions  arising  in  the  suit  was  as  to 
the  relations  between  Lang  and  the  defend- 
ant The  plaintiff  claimed  that  Lang  was 
acting  as  defendant's  agent,  and  that  this 
manner  of  keeping  the  accounts  between 
them,  by  the  defendant  Indicated  that ,  the 
relation  of  agency,  and  not  that  of  debtor 
and  creditor,  existed.  The  sole  object  of  the 
testimony  admitted  was  to  show  this  fact 
and  the  cross-examination  was  pn^rly  con- 
fined to  that  There  was  no  error  In  this 
ruling  of  the  court 

When  Lang  was  on  the  stand  as  a  witness 
for  plaintiffs  he  was  asked  in  his  direct 
examination  what  took  place  between  him 
and  the  defendant  at  the  time  he  transferred 
the  mill  property  to  the  defendant  with  re- 
lation to  the  plaintiff's  account  then  due, 
and  answered  that  the  defendant  agreed  to 
tofce  care  of  the  Uen  notes  previously  given 
by  Lang  to  them,  secured  upoa  the  lumber, 
and  was  also  asked  what  took  place  between 
him  and  defmdant  Decoober  17,  1903,  when 
he  traiwferred  his  sto^  of  goods  In  the  store 
to  defendant  and  he  answered,  In  substance, 
that  def«idant  agreed,  tbe  same  with  refer* 
ence  to  the  lien  notes  that  he  did  December 
8d  and  4th  with  -reference  to  the  account, 
to  take  care  of  the  Taplln  ft  Bowell  lien 
notes ;  and,  it  appearing  that  Lang  then  told 
the  defendant  that  the  balance  due  Taplln 
&  Bowell  was  about  91<B40,  he  was  aSked 
whether  defendant  then  i^reed  to  pay  that 
amount  If  It  was  fbund  to  be  correct  and 
he  answered  that  he  did,  and  npon  the  wit 
nen  stating  tiiat  npon  two  occasions  In  De- 
cember he  had  turned  over  to  the  defendant 
every  dollar  of  his  property,  be  was  allowed 
to  state  that  In  consideration  of  his  turning 
over  to  blm  all  his  ^mpertj,  the  defendant 
said  he  would  pay  the  d^  dne  flie  plaintiffs 
for  lumber  which  Lang  had  bou^t  of  them, 
as  th^  claimed,  for  the  defoidant  All  this 
testimony  was  received  subject  to  objection 
and  exception.  The  objection  was  that  It 
was  ImmaterlaL  It  wu  material  as  showii^ 
the  relations  between  Lang  and  the  defend- 
ant It  had  a  tendmcy  to  show  that  defend- 
ant was  tbsa  assumli^  tbe  indebtedness  C(m- 
tracted  by  Lang  to  tlie  plahitlffs,  and.  In  con- 
nection with  the  other  testimony,  that  Lang 
had  beax  his  agent  in  doing  the  business; 
that  tbe  balance  due  on  the  account  for  lum- 
ber belonged  to  him  to  pay,  and  that  through 
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Lang  the  plaintiffs  Iisd  made  a  sale  of  the 
property  to  him.  The  evidence  did  not  show 
that  the  defendant  agreed  to  pay  the  plain- 
tiffs out  of  the  property  turned  over  to  him 
by  Lang,  but  If  It  did  not,  his  f^eement  to 
take  care  of  plaintiffs'  debt  for  lumber  might 
indicate  the  relations  he  sustained  to  them, 
as  well  as  to  Lang.  It  was  a  part  of  the 
transaction  of  Lang's  turning  over  his  prop- 
erty to  the  defendant,  and  the  understand- 
ing between  them,  to  this  extent,  as  to  what 
Lang  had  been  doing  In  the  purchase  of  lum- 
ber with  which  the  defendant  had  been  con- 
nected In  some  way.  Considered  as  that  tes- 
timony left  the  matter,  and  without  further 
explanation,  It  tended  to  characterize  the  re- 
lations between  all  three  of  the  parties.  In 
the  same  examination  of  Lang  he  testified 
that  he  had  a  looking  over  with  the  book- 
keeper of  plaintiffs  at  some  time  between 
December  3  and  17,  1903,  and  was  then  al- 
lowed to  testify,  subject  to  defendant's  ob- 
jection and  exception,  that  he  informed  her 
of  what  the  defendant  had  agreed  to  do  la 
regard  to  the  payment  of  the  Lang  notea 
The  defendant  testified  that  he  never  agreed 
to  pay  the  debt  to  the  plaintiffs,  but  admit- 
ted that  he  drew  a  chedc  f<nr  9526.48  Decern* 
ber  S,  1903,  the  amount  whldi  Lang  then 
said  defendant  owed  the  plaintiffs.  It  was 
objected  by  defendant  that  the  evidrace  did 
not  tend  to  show  that  he  ever  Inatnicted 
Lang  to  communicate  to  any  one  the  alleged 
agreement  on  defendant's  part  to  pay  the 
Lang  notes. 

When  this  conversation  between  Lang  and 
plaintiffs*  bookkeeper  took  place,  nothing  was 
being  done  In  carrying  on  any  of  the  busi- 
ness in  which  it  was  claimed  he  had  be^ 
acting  for  the  defendant  The  exceptions 
state  be  was  looking  over  with  the  book- 
keeper, but  It  does  not  appear  that  his  state- 
ment had  any  connection  with  that  It  was 
a  statement  of  an  agreement  of  the  defend- 
ant, previously  made,  to  pay  the  plaintiffs. 
While  Lang's  testimony  as  to  this  agree- 
ment, made  while  the  transaction  between 
him  and  the  defradant  was  going  on,  and 
relating  to  that  transaction,  was  admissible, 
upon  the  grounds  previously  stated,  his  rela- 
tion to  the  boolckeeper  of  what  the  defendant 
had  said  was  merely  a  recital  of  a  past  con- 
versation, and  In  no  way  connected  with  any 
business  or  transaction  tbea  being  carried 
on.  It  is  not  shown  that  Lang  was  authoriz- 
ed 1^  the  defendant  to  make  such  a  state- 
ment, and  the  scope  of  his  claimed  agency 
was  not  broad  enough  to  include  such  au- 
thority. The  general  principle  governing  the 
admissibility  of  testimony  as  to  statements 
or  admissions  of  an  agent  Is  that  th^  must 
have  been  made  while  the  agent  was  per^ 
forming  some  act  which  was  within  the  scope 
of  his  authority,  and  with  reference  to  the 
act  which  was  being  done.  Gre«il.  Ev.  i 
113;  Stiles  T.  Danville,  42  Tt  282;  Mason 
V.  Gray,  36  Vt.  SOS;  Hardwlck  Savings  Bank 
V.  Drenan,  72  Vt  4S8,  48  AtL  64S.  Lang's 


statonent  to  the  bookkeeper  of  what  ttie  de- 
fendant had  previously  said  was  no  part  of 
the  res  geste,  but  was  rather  res  Inter  alios, 
and  the  admlBsI<Hi  of  his  testimony  showing 
such  statement  was  error.  Plaintiffs  offer- 
ed In  evidence  the  heading  in  their  book  of 
accounts  at  the  comrnencem^t  of  the  ac- 
count with  the  plaintiffs,  which  their  book- 
keeper teattfled  she  made  frran  her  knowledfcfr 
In  regard  to  the  matter,  and  according  to 
her  Instructions  frcmi  the  plaintiffs,  when 
she  made  the  first  entry,  tmd  was  as  follows : 
"Lumber  shipped  R.  B.  Lang%  mill  for  Mar* 
cy  hy  Taplln  &  BowalL"  The  entry  was- 
received  subject  to  defendanrs  objectlm  and 
exceptltm.  It  was  admissible  In  connection 
with  liie  testimony  of  the  bocAkeeper.  The- 
plaintiffs'  acoQont  of  the  lumber  whltA  they 
claimed  they  sold  the '  defendant  through 
Lang  was  admissible,  and  this  heading  was 
part  of  it.  and  diaracterlzed  it  as  showing, 
in  connection  with  the  testlm<xi7,  that  they 
understood  when  the  account  commenced, 
and,  b^ore  any  question  had  arisen,  that 
they  were  selling  their  logs  and  lumber  to- 
tbe  defaidant  through  Lang's  agency.  Plain- 
tiff Taplln  testified,  without  objection,  that 
some  Hen  notes  were  taken  by  plaintiffs  cov- 
ering the  lumber.  He  was  then  asked  by  his 
counsel  what  his  purpose  was  In  taking  those 
lien  notes,  and  answered,  subject  to  excep- 
tion, that  it  was  to  hold  the  title  of  the  log» 
until  they  got  their  pay;  until  they  got 
down  there;  until  they  reached  their  des- 
tination. He  was  further  asked  what*  bis 
purpose  was  In  reference  to  whether  the 
notes  were  taken  In  payment  or  settlement 
of  this  account,  and  answered,  subject  to- 
exception,  that  they  did  not  take  the  lien 
notes  on  the  lumber  to  settle  the  account. 
An  Important  question  In  the  trial  was 
whether  Lang  was  acting  as  defendant's 
agent  In  the  purchase  of  the  logs  and  lum- 
ber, or  whether  the  sales  were  made  to  blm 
personally.  The  plaintiffs  claimed  that  Lang 
was  defendant's  agent  In  everything  that  was 
done,  and  that  they  so  understood  from  the 
beginning ;  that,  although  the  sales  were 
for  cash  or  lien  notes,  as  both  parties  con- 
ceded, the  Hen  notes  were  taken  In  Lang's 
name  merely  for  the  purpose  of  protectlnff 
their  title  and  their  Interests  until  the  Inm- 
ber  should  all  be  paid  for,  there  being  an  in* 
terlm  of  a  few  days  between  the  shipment 
and  Its  arrival  at  the  place  of  destination 
and  the  receipt  of  a  check  from  the  de- 
fendant They  also  claimed,  as  being  con- 
sistent with  this  position,  that  the  taking  of 
the  Hen  notes  was  for  no  other  purpose  than 
retaining  their  title  as  security  for  the  pur- 
chase price,  and  was  In  no  sense  payment  of 
the  account  The  notes  were  never  enters 
ed  on  their  books.  Defendant's  evidence 
tended  to  show  that  be  was  acting  under 
the  written  agre^mts,  and  he  claimed  that 
the  fact  of  taking  the  Hen  notes  in  Lang's, 
name  showed  that  th^  were  treated  as  pay- 
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tDGDt  Of  the  account,  and  tbat  plaintiffs  were 
4ealiiiK  wltli  talm  peraonally.  Standing  alone, 
it  might  have  that  tendency.  Bvt  the  trans- 
action was  mbject  to  explanation.  Its  pnr^ 
pose  might  be  shown.  It  c<»neB  within  that 
«las8  of  cases  In  which  oral  testimony  may 
be  introduced  to  show  the  existing  facta,  and 
the  purpose  of  the  parties  In  executing  notes 
«r  written  contracts.  The  testimony  was  ad- 
missible tor  that  purpose.  Labbee  t.  John- 
eon,  66  Tt.  234,  28  Ati.  086;  Folett  et  al.  t. 
Steele.  16  Vt  SO. 

It  appeared  tbat  the  defendant  broujtht 
•nit  in  trover  against  one  Parker,  a  deputy 
aberUr,  to  recover  for  lumber  sold  by  Parker 
upon  two  of  the  lien  notes,  given  by  Lang 
to  plaintiffs,  upon  the  ground  that  none  of  the 
loiDber  sold  by  Parker  was  Included  in  the 
llm  notes.  The. case  was  taken  to  the  Su- 
preme Court  TQMU  exceptions.  78  Tt  73,  62 
8.  E.  19.  The  defendant  In  that  case  was  in- 
deomlfled  by  Taplln  ft  Bowell  for  taking  the 
Itimbw,  and  they  assumed  the  defense  of  the 
«ase.  The  defendant  in  this  case  offered  In 
evidoice  a  part  of  the  exceptions  in  that 
case,  in  which  it  was  stated,  In  substance, 
that  the  uncontradicted  evidence  of  the  de- 
fendant In  that  case  tended  to  show  tbat 
Taplln  A  Rowell  sold  to  Lang  in  19(3  a  lai^ 
amoirat  of  sawed  lumber,  and  that  it  was  all 
sold  on  condition  that  Lang  was  to  give  a 
note  for  It  as  soon  as  counted,  and  be- 
fore it  was  used,  and  the  title  was  not  to 
pass  imtU  It  was  paid  for,  and  defoidant  of- 
fered to  show  that  attorneys  for  the  plaln- 
tlflh,  then  actliv  for  them  defending  tbat 
suit,  wrote  that  paragraph  In  the  exceptions. 
PlalntlflB  objected  to  the  admission  of  this 
evidence.  Defradant's  counsel  stated  it  was 
a  declaration  by  the  plaintiffs  in  this  case. 
The  court  inquired  of  blm  as  to  what  It  was 
a  dedaratlop,  but  counsel  made  no  answer, 
and  the  evidence  was  excluded,  to  which  de- 
fendant excepted.  Except  for  the  statement 
that  It  was  boHA  to  Lang,  this  Is  the  same 
state  of  facrts  conceded  to  exist  by  parties  In 
this  case.  The  lumlKr  was  to  be  paid  for 
when  oonnted,  or  lien  notes  given.  Lien  notes 
were  in  fact  given  by  Lang,  "nie  question 
Id  this  case  was  whether  the  sale  was  made 
to  him  personally,  or  as  agent  of  the  defend- 
ant, and  whether  he  gave  the  Ilea  notes  In 
his  own  behalf  or  tot  him.  The  transaction, 
so  far  as  the  lien  notes  showed,  was  a  sale  to 
Lang,  and  the  Ilea  notes  given  by  him  for 
the  lumber.  In  the  case  of  Marcy  againat 
Parker  these  plalntUta  were  attempting  to 
protect  tbelr  rl^its  under  the  lien  notes  giv- 
en ^  iMBg.  Their  ri^ts,  so  £ar  as  that  case 
was  cmcemed,  stood  upmi  their  sale  to 
Lang,  and  taking  the  Hen  notes  from  him, 
and  the  identity  of  the  lumber  covered  by 
the  lien  notes.  Tttut  case  resulted  in  a  ver* 
diet  for  the  i^Blatiff,  the  Jury  having  found 
that  none  (tf  the  Inmher  so  taikea  and  sold 
by  the  defendant  was  ^edfled  in  tlw  two  lien 
notes.  In  view  of  the  questions  litigated  In 
that  case  and  the  poeitlon  which  the  defend- 


ant therein  may  liave  taken,  and  also  what 
took  place  in  court  at  the  time  the  testimony 
was  offered,  we  think  it  was  properly  ex- 
clnded.  The  defendant  also  offered  in  evi- 
dence, as  a  part  of  his  case,  a  statement  by 
counsel  fbr  defendant  in  that  case.  In  a  dis- 
cussion before  the  court,  which  was  excluded, 
and  which  we  consider  Inadmissible,  In  part 
for  the  reasons  above  stated,  and  In  part 
because  It  was  an  argumratatlve  statement 
by  counsel  based  ii^on  the  facts  ai^iearlng  in 
that  case. 

A  petition  for  a  new  trial  was  broi^t 
the  defendant  In  the  same  case,  which  con- 
tained a  statement  substantially  like  that  in 
the  exception  as  to  what  appeared  on  trial 
in  regard  to  tlie  sale  of  lumber,  and  that  it 
was  to  remain  the  property  of  Taplln  ft  Bow- 
ell until  paid  for.  This  was  offered  in  evi- 
dence by  the  dtfbndant  and  properly  exclud- 
ed, for  the  reasons  before  given  as  to  the 
other  evidence  ottered.  At  the  dose  of  all  the 
evidence  the  defendant  moved  the  court  to 
direct  a  verdict  for  the  defendant,  upon  the 
ground,  first;  that  the  idalntlfla*  declaration 
Is  in  the  common  counts  in  assumpsit,  and 
their  uncontradicted  evidence  is  tbat  the  con- 
tract between  them  and  Lang  was  that  tb^ 
wen  to  have  caAh  or  lien  notes  tor  their  logs 
and  lumber  as  counted  off,  and  'were  not  to 
part  with  their  title  until  they  had  received 
their  full  jiay,  that  all  the  logs  and  lumber 
were  sold  and  delivered  according  to  that 
contract,  and  that  they  have  received  either 
casta  or  Hen  notes  for  the  same,  as  agreed, 
and  that  the  entire  debt  plaintiffs  Is  evi- 
denced by  and  merged  In  said  lien  notes,  and 
plaintiffs  disclaim  recovery  v^n  the  lien 
notes,  and  claim  to  recover  only  upon  an  al- 
leged account,  which  in  fact  never  existed. 
And,  secondly,  that  even  if  all  the  talk  took 
place  between  the  plaintiffs  and  Lang,  as 
they  claim,  and  even  If  In  all  the  n^otiattons 
Lang  was  the  authorized  agent  of  the  defend- 
ant, having  the  power  to  bind  the  defendant 
in  respect  of  the  sale  of  the  logs  and  lumber, 
still  the  lien  notes  executed  by  Lang  for  the 
very  debt  for  which  the  defendant  is  now 
sued,  being  the  purchase  price  of  the  logs 
and  lumber,  merged  or  took  the  place  of  all 
talk  or  n^otlatlons  between  plaintiffs  and 
Lang  before  their  execution,  and  determine 
that  the  logs  and  lumber  therein  specified 
were  sold  to  Lang  and  not  to  the  defendant. 
And  In  support  of  this  last  ground  the  de- 
fendant urged  that  It  appears  that  plaintiffs 
have  brought  a  suit  In  trover  against  the  de- 
fendant, which  Is  stll]  pending,  based  upoti 
the  Hen  notes ;  that  they  placed  the  lien  notes 
In  the  hands  of  an  officer,  with  instructions 
to  realize  upon  the  hardwood  plank  therein 
mentioned,  that  they  defended  the  suit  of 
this  defendant  against  the  oflScer,  upon  the 
theory  that  the  two  Hen  notes  were  valid 
against  said  Lang,  and  that  thegr  have  in- 
dorsed all  the  mon^  paid  by  lamg,  on 
count  of  k)ga  and  lumbar,  upon  said  notes. 
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This  motion  was  OT^niled,  to  whicb  Qxe  de- 
fendant excepted. 

It  l8  generally  true  that  notes,  given  by 
the  debtor  for  the  amount  doe  from  him  on 
account,  are  prima  facie  payment  of  the  ac- 
count In  this  case  a  litigated  question  Is, 
Who  is  the  debtor?  To  whom  was  the  lum- 
ber sold  by  the  plaintiffs?  Did  they  sell 
It  to  Lang  Individually,  or  to  the  def^dant 
through  Lang  as  his  agents?  For  the  settle- 
ment of  the  matters  of  fact  involved  In  these 
questions  oral  testimony  was  offered,  and 
properly  received.  Although  the  sales  were 
made  by  the  plaintiffs  to  Lang,  they  claimed 
they  were  made  to  him  as  agent  of  the  de- 
fendant, and  although  he  gave  lien  notes,  and 
signed  them  with  his  own  name,  that  these 
notes  were  given  by  him  in  behalf  of  the  de- 
fendant for  the  sole  purpose  of  preserving  the 
rights  of  the  plaintiffs,  and  retaining  their 
title,  until  they  should  actually  receive  the 
money  for  their  property.  Their  testimony 
also  tended  to  show  that  It  was  understood 
between  tbem  and  Lang  that  these  notes  were 
not  given  in  payment  for  the  lumber,  but 
only  as  security  for  the  purchase  price,  as 
api>eared  by  their  boolc  account.  These  ma- 
terial facts  were  testified  to  by  the  plaintiffs 
and  Lang,  and  were  disputed  by  the  defend- 
ant, only  as  to  the  main  question  involved,  as 
to  whether  Lang  was  his  agent  In  the  trans- 
actions. Defendant  bad  nothing  to  do  person- 
ally with  the  purchase  of  lumber  from  the 
plaintiffs.  All  this  was  done  by  Laug.  But 
much  testimony  was  introduced  by  him  bear- 
ing upon  the  question  of  Lang's  agency.  The 
purpose  for  which  the  notes  were  given  was 
In  dispute.  Both  parties  concede  that  plain- 
tiffs were  to  have  cash  or  lien  notes  for  their 
lumber  when  counted.  There  was  necessarily 
a  delay  of  a  few  days  between  counting  off 
and  reporting  to  the  defendant  and  receiving 
a  check  from  him.  The  plaintiffs'  evidence 
tended  to  show  that  the  lien  notes  were  giv- 
en to  secure  the  plaintiffs  during  this  interim. 
The  method  of  bookkeeping  adopted  by  the 
plaintiffs  was  to  credit  checks  of  defendant, 
when  received  through  Lang,  upon  the  ac- 
count which  they  kept  of  lumber  sold.  They 
also  Indorsed  the  same  payments  upon  the 
Hen  notes,  but  not  until  after  the  commence- 
ment of  this  suit.  The  Indorsements  upon  the 
notes  were  not  conclusive,  but  were  evidence 
merely,  and  could  be  considered  by  the  Jury 
In  connection  with  other  facts.  The  court 
could  not  ■  hold,  as  matter  of  law,  that  the 
execution  of  the  lien  notes  by  Lang  was  con- 
clusive evidence  that  he  was  acting  for  him- 
self individually,  and  not  for  the  defendant, 
nor  that  they  were  given  In  payment  of  the 
purchase  price  of  the  lumber,  or  Lu  settle- 
ment of  the  account,  nor  that  the  account 
was  merged  In  tbem.  nor  as  to  the  weight  to 
be  given  to  the  fact  of  their  indorsement  of 
paymffltts  upou  the  notes.  All  these  matters 
were  proper  for  the  consideration  of  the  jury 
under  proper  instructions  from  the  court. 
The  jury  found  that  the  notes  were  gXvea  as 


security.  The  mothm  for  a  verdict  wu  pcoQ- 
erly  overruled. 

The  defendant  requested   the   court  to 
charge  the  jury,  first,  that  if  they  found  that 
plaintiffs  caused  the  two  lien  notes  already 
mentioned  to  be  placed  In  the  bands  of  ah 
officer,  with  Instructions  to  realize  upon  tbat 
part  of  the  lumber  therein  specified,  that  act 
constituted  an  admission  by  them  that  they 
then  understood  and  claimed  that  said  two 
notes  represented  a  debt  due  from  Lang  to 
tbem,  a  part  of  which,  at  least,  was  then 
unpaid;   and,  second,  that  such  act  con- 
stituted a  declaration  by  them  tbat  they  had 
sold  to  Lang,  and  not  to  the  defendant,  the 
lumber  sought  to  be  realized  upon,  and  Is  di- 
rect evidence  tbat  the  fact  Is  so;  and,  third, 
that  if  they  fouud  that  plaintiffs  defended 
the  officer  In  the  suit  of  defendant  against 
him  for  selling  lumber  on  the  two  Uen  notes, 
such  defense  constituted  a  declaration  by 
them  amounting  to  an  admission  that  said 
two  notes  represoited  a  debt  due  to  them 
from  Lang,  a  part  of  which  was  the  pur- 
chase price  of  the  plank  in  question,  and  Is 
direct  evidence  that  said  declaration  Is  true. 
All  these  requests  are  based  upon  the  theory 
that  the  mere  giving  of  the  notes  by  Lang 
constituted  an  indebtedness  from  him  to 
plaintiffs,  subject  to  no  explanation  of  the 
purpose  for  which  tbey  were  given,  and  that, 
by  the  attempt  of  the  plaintiffs  to  enforce 
their  Hen  under  them,  they  were  either  ab- 
solutely bound  to  that  position,  or  at  least 
must  now  be  beld  to  have  admitted  that  to 
be  the  true  posltloD.   These  requests  woukl 
require  the  court  to  Instruct  the  jury.  In  ef- 
fect, tbat  this  Is  BO  as  matter  of  law,  not 
that  they  should  consid^  their  subject-mat- 
ter as  facts  with  the  other  evidence  In  the 
case,  and  give  it  such  weight  as  against  the 
position  now  tak&i  by  the  plaintiffs,  as  tbey 
might  see  fit   Tbey  I^ore  the  evidence  al- 
ready In  the  case  as  to  the  agency  of  Lanp. 
and  the  purpose  for  which  the  notes  were 
given,  and  the  claim  of  the  plaintiffs  that 
they  were  given  only  as  security,  and  for 
holding  their  title  until  they  should  receive 
their  pay.   They  ask  the  court  to  rule  that 
the  taking  of  the  notes  and  enfOrconent  of 
their  lien  under  them  was  an  admission  or 
declaration  by  the  plalntlfifa  that  they  were 
taken  as  r^resenting  a  debt  from  Lang,  and 
that  th^  bad  sold  the  lumber  to  falm,  and 
not  to  the  defendant  and  was  direct  evi- 
dence that  such  declaration  was  true.  This 
was  asking  the  court  to  dictate  to  the  Jury- 
as  to  the  evidentiary  force  and  effect  tbey 
should  give  certain  evidence.    It  would  take 
from  them  the  right  to  give  It  as  mach  or  as 
little  weight  as  It  deserved  to  have,  and  the 
right  to  say  whether,  in  the  light  of  the  tes- 
timony and  circumstances.  It  ought  to  have 
any  weight  at  all  as  an  admission.    If  tbey 
belleved  the  plaintiffs'  evidence,  and  consid- 
ered their  claims  reasonable,  they  might  not 
view  their  transactions  In  regard  tc  the  uoten 
as  an  admission  on  their  part,  but  as  entlrely 
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coQslstKit  With  the  theory  of  a  Bale  to  the 
ilefendant,  through  Lang  as  his  agent  The 
requests  were  therefore  properly  refused. 

Tbe  defendant  also  requested  the  court  to 
charge,  In  substance,  that  the  fact  that  the 
plalntlfls  caused  the  payments  toward  the 
lumber  to  be  Indorsed  on  the  Hen  notes  as  of 
the  dates  when  the  payments  were  made  is 
evidence  tending  to  show  that  plaintiffs  had 
DOt,  before  said  Indorsements  were  made, 
made  any  other  application  of  said  pay- 
ments ;  also  that  the  making  of  each  indorse- 
ments tended  to  show  that  plalntlfrs  under- 
stood said  payments  were  not  made  on  ac- 
count; also  that  the  making  of  such  in- 
dorsements Is  an  admission  that  the  pay- 
ments were  not  made  on  account  It  appear- 
ed that  the  paym^ts  were  credited  in  the 
account  when  received,  and  were  indorsed  on 
the  notes,  after  the  commencement  of  this 
salt  as  of  the  date  when  received.  The  evi- 
dence as  to  this  was  uncontradicted,  unless 
by  the  circumstances  of  the  date  of  indorse- 
ment appearing  on  the  notes,  being  different 
from  the  date  when  actually  made.  Here 
again  the  jury,  if  these  requests  had  been 
complied  with,  would  have  been  obliged  to 
disr^rd  the  plaintiffs*  theory  and  evldrace 
in  respect  of  the  note  transaction.  The  meth- 
od which  the  plaintifliB  claim  was  adopted  to 
keep  their  lien  good  upon  the  property  re- 
quired the  giving  of  lien  notes,  not  as  evi- 
dence of  the  debt,  but  as  being,  necessa^  to 
preserve  their  security.  No  question  was 
made  as  to  the  correctness  of  the  items  as 
credited  and  Indorsed  by  plalntifts,  nor  that 
there  was  but  one  payment  of  each  item  cred- 
ited. If  the  Jury  found  the  plaintiffs'  claim 
well  founded,  they  might  say  that  the  cred- 
its upon  the  account  and  the  indorsements 
upon  the  notes  were  consistent  with  their 
claim,  the  Indorsements  being  made  for  the 
purpose  of  having  the  notes  show  the  amount 
due,  if  the  lien  should  be  enforced.  The 
amount  due  would  have  to  be  shown  In  some 
way,  and  the  Indorsements  would  enable 
them  to  compute  the  balance.  Keeping  ac- 
count of  these  payments  in  these  two  ways, 
and  as  they  claim  for  the  reasons  stated,  the 
court  could  not  tell  the  Jury,  as  matter  of 
law,  that  the  mere  fact  of  indorsement  upon 
the  notes  would  tend  to  show  that  plaintiffs 
had  not  before  credited  the  same  amounts  in 
ttte  account,  especially  as  the  exceptions 
state  it  appeared  they  were  credited  when  re- 
ceived; nor  that  such  indorsement  would 
taid  to  show  that  they  understood  said  pay- 
ments were  not  made  on  account,  or  would 
constitute  an  admission  tliat  they  were  not 
so  made.  The  way  the  account  was  kept,  the 
fiving  of  the  notes,  and  why  they  were  given, 
the  credits  and  indorsements  and  their  dates, 
were  all  matters  of  evidence,  and  before  the 
Jury,  and  they  had  the  right  to  consider  all 
tbe  facts  and  circumstances,  in  arriving  at  a 
contusion,  In  r^rd  to  the  payments,  and 
vhere  th^  should  apjdy.  and  where  they  did 
apply,  and  tbe  force  and  effect  of  their  ap* 


plication,  if  any,  as  against  the  plaintiffs. 
All  this  bears  upon  tbe  giving  of  the  notes, 
and  tbe  purpose  of  their  execution,  and  tbe 
court  «)uld  not  be  required  to  select  one 
piece  of  evidence,  and  give  it  prominence  In 
the  manner  indicated  by  the  requests,  and 
disregard  all  other  testimony  on  that  sub- 
ject All  the  transactions  and  the  conduct 
of  the  parties  In  relation  to  them  were  before 
the.  Jury,  and  were  proper  subjects  of  con- 
sideration by  them. 

Tbe  defendant  also  requested  the  court  to 
charge  the  Jury  that,  although  the  contract 
in  respect  to  tbe  logs  and  lumber  was  made 
with  Lang  as  agent  of  the  defendant  yet  If 
that  contract  was  that  the  sale  was  to  be  a 
cash  transaction,  and  that  lien  notes  were 
to  be  given  for  the  lumber  or  logs  not  paid 
for  on  delivery  at  tbe  Lang  mill,  and  that 
plaintiffs  were  to  retain  the  property  in  the 
logs  and  lumber  till  paid  for,  and  tbe  busi- 
ness was  transacted  in  accordance  with  this 
contract  then  the  plaintiffs  cannot  recover 
for  the  logs  and  lumber  in  this  suit  and  al- 
so excepted  to  the  failure  of  the  court  to 
Instruct  the  Jury  as  to  the  defendant's  claim 
that  there  was  nothing  to  pay ;  on  his  theo- 
ry nothing  due  which  was  proper  matter  of 
book  account  This  request  assumes  that 
the  contract  was  made  with  Lang  as  agent; 
that  the  sale  was  for  cash,  and  lien  notes  to 
be  given  for  what  was  not  paid  for  on  de- 
livery, plaintiffs  to  retain  title  until  paid 
for.  The  method  adopted  between  the  plain- 
tiffs and  Lang  for  retaining  title  by  tbe  plain- 
tiffs was  by  Lang's  giving  lien  notes  to  hold 
what  was  not  paid  for.  Although  it  was  call- 
ed a  cash  sale,  there  was  a  condition  that 
lien  notes  should  be  given  for  what  had  not 
been  paid  for.  If  tbe  defendant  got  posses- 
sion of  lumber  which  his  agent  Lang  had 
purchased,  but  was  not  paid  for  by  either,  he 
would  be  liable  to  plaintiffs  for  the  balance 
due  for  it  Again  recurring  to  the  theory  and 
evidence  of  the  plaintiffs.  If  the  Jury  shonld 
find  the  plaintiffs'  claim  correct  then  the 
plaintiffs  properly  charged  all  lumber  to  de- 
fendant and  credited  all  payments  received, 
and  took  the  lien  notes  executed  his  agent 
for  tbe  sole  purpose  of  security.  Betalning 
their  property  In  the  logs  means  In  this  trans- 
action, for  securl^.  The  defendant's  coun- 
sel In  his  brief  says,  of  course,  tbe  Hen  notes 
were  not  given  In  payment  of  tbe  logs  and 
lumber.  If  they  were  given  In  payment,  the 
title  to  the  logs  and  Inmber  pasaed  from  Tap- 
lin  &  Rowell.  The  lien  notes  were  given  by 
Lang  and  accepted  by  Taplln  &  Rowell  only 
as  security.  For  all  other  purposes  It  was  an 
absolute  sale.  Tbe  defendant  cannot  well 
refuse  to  pay  for  lumber  which  was  permit- 
ted by  plaintiffs  to  go  into  his  poss^ion  be- 
fore being  paid  for,  on  tbe  ground  that  it  was 
a  contract  for  payment  in  cash  on  delivery; 
that  he  did  not  pay  for  it  on  delivery,  and 
therefore  is  not  liable  to  pay  for  It.  Al- 
though lien  notes  were  to  be  given  for  such 
part  as  was  not  paid  for  in  cash,  still  if  they 
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were  giren  only  as  security,  they  were  not 
payment  Such  part  of  the  lumber  as  was 
not  paid  for  on  delivery  was  proper  matter 
of  charge  on  book,  and  can  be  recovered  for 
in  general  assumpsit.  This  request  as  stat- 
ed was  properly  raiused. 

Several  letters,  written  by  the  defendant 
to  Lang,  were  introduced  In  evidence  by  the 
plaintiffs,  and  among  them  one  dated  Jan- 
uary 24,  1903,  reading  as  follows:  "Replying 
to  yonr  favor  of  the  19th  Inst,  which  arriv- 
ed during  my  absence  from  home  will  say 
that  we  do  not  care  to  advance  money  on 
logs  until  they  are  delivered  and  you  can 
certify  to  the  number  of  feet  there  are  of 
them.  This  Is  the  only  way  to  do  business 
and  know  what  we  are  doing.  Must  have 
some  system  to  our  business  or  we  shall  not 
,  know  where  we  are."  And  the  othra,  dated 
January  27,  1903,  reading:  "Replying  to  your 
favor  of  the  26th  Inst  will  say  that  we  do 
not  care  to  pay  for  logs  until  they  have  ar- 
rived at  the  mlllyard.  When  they  are  de- 
livered at  the  mill  and  scaled  so  that  you 
know  how  many  feet  you  have  you  can  send 
me  a  schedule  of  the  number  of  feet  of  each 
kind  and  the  amount  per  thousand  that  you 
are  to  pay  and  we  will  then  attend  to  send- 
ing you  a  check  to  pay  for  them.  As  for  ad- 
vancing money  on  logs  before  they  arrive 
at  the  mlllyard  and  are  scaled  so  that  we 
know  what  we  are  paying  for,  we  do  not 
care  to  do  it,  and  If  the  parties  that  you  buy 
of  cannot  wait  until  the -logs  are  delivered 
and  scaled  It  Is  better  not  to  buy  of  them. 
We  are  not  agoing  to  advance  money  hap- 
hazard and  shall  Insist  upon  the  business  be- 
ing done  as  we  desire."  The  court  charged 
the  jury  as  follows  as  to  these  letteis:  "I 
Instruct  yoa  that  a  fair  construction  and 
legal  construction  of  those  two  letters  is  that, 
so  far  as  logs  were  concerned  which  Lang 
was  authorized  to  buy  on  Marcy's  credit,  to 
the  extent,  at  least,  of  having  those  logs 
delivered  in  that  mlllyard  scaled,  and  the 
measure  or  scale  sent  to  Mr.  Marey  In  Pal- 
mer, and  time  for  him  to  get  a  check  back, 
etc.,  that  would  not  be  a  cash  sale.  It  would, 
to  a  certain  extent,  be  a  sale  on  credit"  The 
defendant  excepted  to  this  part  of  the  charge, 
on  the  ground  that  the  submission  to  the 
jury  of  the  queaUon  whether  the  defendant 
authorized  Lang  to  purchase  logs  on  his 
credit  was  upon  those  two  letters  alone,  dis- 
regarding all  the  other  evidence,  Including 
conversations  and  correspondence  between 
Lang  and  the  parties,  the  manner  of  carry- 
ing ou  the  business,  and  all  the  circumstances, 
and  that,  even  If  the  coustructlon  of  the  let- 
ters may  have  been  for  the  court  they  should 
have  been  submitted  to  the  jury  with  the 
construction  given  them  by  the  court,  to- 
gether with  all  the  other  evidence  In  the  case. 
There  was  considerable  correspondence  be- 
tween the  defendant  and  Lang,  and  several 
other  letters  from  the  defendant  relating  to 
the  business  appear  In  the  exceptions.  The 
case  shows  that  defendant  claimed  that  his 


relation  to  Lang  was  only  that  of  a  commis- 
sion merchant  selling  the  product  of  Lang's 
mill,  and  taking  security  for  advancements 
and  commissions,  and  that  he  never  au- 
thorized Lang  to  pledge  his  credit  for  logs 
and  lumber,  and  that  his  evidence  tended 
to  show  this;  and  he  claimed  that  no  evi- 
dence In  the  case  tended  to  show  that  be  had 
authorized  Lai^  to  pledge  his  credit  for  the 
purchase  of  either  logs  or  lumber,  and  that 
the  most  that  any  evidence  in  the  case  tend- 
ed to  show  was  that  Lang  was  his  agent  no 
further  than  to  make  cash  purchases  of  logs 
or  lumber,  and  that  he  kept  his  account  with 
Lang  and  rendered  him  statements  from  time 
to  time  showing  that  this  was  the  way  he 
understood  the  relations  between  them. 

Thus  the  two  parties  differed  widely  In 
their  claims  aud  in  their  evidence  as  to  this 
particular  question.  The  two  letters  related 
entirely  to  logs.  In  both  the  defendant  spe- 
cifically objected  to  advancing  money  for 
logs,  and  in  the  first  he  stated  when  he 
would  pay  for  them;  that  Is,  as  soon  as  he 
knew  the  amount  The  understanding  was 
that  the  title  to  the  logs  should  remain  In 
the  vepdor  until  paid  for.  The  plaintiffs* 
testimony  was  they  were  to  have  cash  or 
lien  notes  when  delivered.  By  delivery  at 
the  mlllyard  plaintiffs  did  not  lose  their  prop- 
erty in  the  logs,  nor  the  defendant  acquire 
It  By  such  delivery  the  logs  were  where  it 
was  agreed  they  should  be,  and  were  the 
property  of  the  defendant  as  soon  as  paid 
for,  if  Lang  bought  them  as  his  agent  Hav- 
ing been  delivered  there.  If  defendant  should 
fail  to  pay  as  soon  as  notified  of  the  amount 
the  plaintiffs  would  have  Um  right  to  hrli^ 
salt  against  him,  if  they  were  brought  by 
Lang  as  his  agent,  or  to  assert  their  rights 
under  the  lien  notes.  Whether  Lang  was 
authorized  to  buy  logs  cm  Marcy's  credit  was 
a  matter  of  Importance,  and  upon  which  con- 
siderable testimony  was  off«^  on  both 
sides,  and  it  was  closely  contested.  The 
plaintiffs  claimed  that  Lang  bad  the  ri^t 
to  pledge  the  defendant's  credit  fbr  logs  de- 
livered In  the  mlllyard  until  the  pay  could 
be  received  from  defendant;  and,  while 
the  deffflidant's  version  of  his  relations  wltb 
Lang  did  not,  in  many  respects,  differ  ma- 
terially from  that  given  by  Lang  and  the 
plaintiffs  as  to  the  arrangem^t  actually 
made,  he  strongly  insisted  that  Lang  had  no 
authority  to  pledge  Ms  credit  to  the  plain- 
tiffs. His  claim  amounted  to  saying  that 
Lang  had  exceeded  his  authority  In  the  pur- 
chases made  by  him.  He  consratcd  to  pay 
(526.4S  as  the  balance  he  nnderstood  from 
Lang  was  due  the  plaintiffs,  but  when  he 
was  informed  it  was  $1,540  be  dedioed  to 
pay  that  amount  Whether  Lang  bad  «Eceed- 
ed  his  authority  in  this  respect  or  not  must 
of  course,  and  did,  depend  upon  the  facts 
and  circumstances  shown  In  the'  case.  He 
evidently  bad  exceeded  his  authority  In  some 
respects,  for  he  had  used  the  money  of  the 
defendant  to  such  an  extoit  that  be  ooa- 
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Teyed  all  his  property  to  him  to  make  good 
the  deficiency.  Not  only  did  this  depend  npou 
ill  the  carreBpondeoce,  but  upon  the  course 
of  bnslneaa  between  the  defendant  and  Lang, 
from  the  beginning,  including  their  deal  under 
tbe  written  contracts,  and  any  oral  agree- 
ments or  understandings  between  them,  If 
any,  altering  or  modifying  these  contracts, 
tbe  manner  of  condoctlng  business  between 
Lang  and  plalntlfls  and  the  knowledge  and 
acQoleacoice  of  the  defendant  therein,  the 
time  of  delivery  of  lumber,  the  length  of 
time  that  must  elapse  after  delivery  before 
tlie  cash  of  checks  could  be  received,  and  any 
drcnmstances  relating  to  the  matter.  The 
court  by  the  instmctiona  given  txmk  the  ques- 
tion from  the  jury,  and  left  nothing  for  them 
to  decide  as  to  the  question  of  credit  for  logs 
purchased.  Among  the  11  special  questions 
gubmitted  to  the  Jury  there  was  none  as  to  this. 
There  was  a  question  submitted  as  to  Lang's 
authority  to  purchase  lumber  on  tbe  credit  of 
tbe  def Kidant  The  defendant  excepted  to  tbe 
failure  of  the  court  to  submit  a  question  as 
to  whether  Lang  had  authority  to  pledge  the 
credit  of  tbe  defendant  In  the  purchase  of 
logs,  both  at  the  time  the  court  announced 
That  special  verdicts  would  be  submitted, 
and  after  the  charge  was  given.  But  the 
coart  treated  that  as  a  matter  of  law,  and 
gave  Its  construction  of  the  two  letters,  and 
made  no  allusion  to  the  other  evidence  in 
tbe  case,  nor  submitted  the  letters  to  the 
]niy,  with  Its  construction  for  their  considera- 
tion and  Judgment  In  connection  with  the 
other  evidence.  The  letters  were  treated  as 
being  conclusive  on  that  point  Bven  if  they 
were  sosceptible  to  the  constructlcm  given 
them  by  the  court,  they  should  have  been 
submitted  to  the  Jury,  with  the  construction 
given  them  by  the  court,  as  a  piece  of  evi- 
dence, together  with  all  the  other  evidence 
and  drcnmstances  In  the  case. 

In  White  V.  Lmnlere  et  al.,  79  Yt.  206,  64 
Atl.  1121,  6  U  E.  A.  (N.  S.)  807,  It  was  said 
that,  "while  It  is  true  that  generally  the 
construction  of  written  Instruments  Is  a 
question  for  the  court,  it  Is  likewise  true 
that,  where  the  case  turns  upon  tbe  propra* 
conclusions  to  be  drawn  from  a  series  of  let- 
ters taken  In  connection  wUh  other  facts  and 
circumstances,  it  Is  one  which  may  properly 
be  referred  to  a  Jury."  This  was  according 
to  the  law  as  laid  down  In  Banktn  ft  Fidelity 
Ins.  Co.,  189  U.  S.  242,  23  Sup.  Ct.  553,  47 
U  Ed.  792,  and  In  West  v.  Smith,  101  U.  S. 
263,  25  li.  Ed.  809.  As  the  ultimate  fact  to 
be  determined  was  the  authority  of  Lang  to 
pledge  the  defendant's  credit  for  logs,  the 
defendant  under  the  circumstances  had  the 
right  to  have  the  jury  consider  all  the  evi- 
dence bearing  on  that  subject.  The  general 
role  undoubtedly  Is  that  the  construction  of 
all  written  documents  is  a  question  of  law 
for  the  court ;  and,  when  a  contract  Is  sought 
to  be  made  out  from  such  documents  alone.  It 


Is  for  the  court  to  ascertain  and  determine 

its  construction,  whether  the  documents  are 
many  or  few.  But  where  the  evidence  In 
the  case  does  not  depend  altogether  upon 
written  instruments,  but  upon  other  matters 
of  fact,  it  is  a  question  for  the  Jury  to  de- 
termine what  was  the  contract  between  the 
parties.  Roberts  &  Co.  v.  Bonaparte,  73 
Md.  191,  20  Atl.  918,  10  L.  R.  A.  689 ;  Bolck- 
ow  V.  Seymour,  17  Com.  Bench  (N.  S.)  107; 
Moore  v.  Garwood,  4  Bif heq.  681 ;  Foster  v. 
Mentor  Ltfe  Association  Ck>.,  8  Ellis  ft  Black, 
78.  In  Taylor  on  EIrldence,  8  36,  It  is  said, 
"Where  a  contract  has  to  be  made  out  partly 
by  letters  and  partly  by  parol  evidence,  the 
Jury  must  deal  with  the  whole  question."  In 
1  Story  on  Contracts,  S  818,  "If  a  contract 
is  to  be  made  out  partly  by  written  docu* 
ments  and  partly  by  oral  evidence,  the  whole 
becomes  a  question  for  the  Jury." 

The  defendant  also  excepted  to  that  part 
of  the  charge  in  respect  to  the  sixth  special 
verdict,  which  was,  "Was  Lang  authorized 
to  purchase  lumber  of  Marcy's  credit?"  The 
court  said,  "That  depends  upon  whether  you 
find  by  a  fair  balance  of  the  evidence  that 
Lang  was  authorized  to  buy  lumber,  as  Mar- 
cy's agent,  the  same  as  logs.  If  you  say  that 
he  was  authorized  by  Marcy  to  buy  lumber 
for  him  the  same  as  he  was  to  buy  logs,  then 
this  follows  tbe  same  as  it  does  with  logs. 
In  other  words,  he  had  a  right  to  buy  it  oa 
the  same  credit  with  Marcy  as  far  as  length 
of  time  was  concerned,  because  otherwise  It 
would  not  be  buying  the  same  as  Xoga.  So 
you  wUl  answer  that  question  yes  or  no,  as 
yon  find  it"  The  authority  as  to  the  pur- 
chase of  lumber.  If  any  was  given,  was  by 
parol,  not  being  mentioned  in  the  letters. 
The  instructions  assume  that  the  authority 
to  purchase  logs  on  credit  was  given  by  these 
two  letters  alone,  and  then  place  the  pur- 
chase of  lumber  on  credit,  on  the  same  basis. 
Of  course,  if  the  charge  was  erroneous  la 
respect  of  logs,  the  same  is  true  as  to  lum- 
ber, for  it  Is  placed  on  the  same  ground,  and 
makes  their  finding  depend  upon  Lang's  au- 
thority to  buy  iofSB.  The  diarge  does  not 
clearly  discriminate  between  logs  and  lum- 
ber. 

Other  exceptions  were  taken  which  we  do 
not  deem  It  necessary  to  consider,  as  the 
same  questions  are  not  likely  to  arise  In  an- 
other trial. 

Judgment  reversed  and  cause  remanded: 


DRONENBURG  v.  HARRIS  et  al. 

(Court  of  Appeals  of  Maryland.     Nov.  14, 
1908.) 

1.  Death  (8  35*)— Right  or  Action— Jubis- 

DICTION. 

No  action  can  be  maintained  in  Mfirjland 
for  tbe  death  of  a  persoa  killed  in  the  District 
of  Columbia;  but  under  Code  D.  C.  |  1301, 
making  any  person  or  corporation  caasmg  the 
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death  of  a  penon  within  the  District  liable  for 
each  death,  an  action  for  the  death  could  have 
been  maintained  by  the  admioiBtrator  in  the 
District  of  Columbia. 

[Ed.  Mote.— For  other  cues,  tee  Death,  Geot. 
Dig.  I  GO;  Dee.  Dig.  I  8fi.*] 

2.  Death  (S  101*)— Damaob— Pibborb  Dir- 

TITLED. 

Code  D.  C.  S  1303,  proTidee  that  damages 
recovered  in  an  action  for  death  shall  not  be 
appropriated  to  the  paTinent  of  the  debt*  of  the 
deceased,  but  shall  Innre  to  the  benefit  of  bis 

Or  her  nmily  aud  be  distributed  according  to 
the  statute  of  distribiftion  in  force  in  the  Dis- 
trict.  Section  380  provides  that  the  mother  of 
the  deceased  shall  be  entitled  to  the  whole 
amount  recovered.  A  resident  of  Manland  was 
killed  in  a  railroad  accident  in  the  District  of 
Columbia,  and  the  railroad  company  paid  a  sum 
of  money  In  settlement  of  claims  resulting  from 
his  death  to  the  administrator  of  the  deceased 
appointed  in  this  state.  Held,  that  money  so 
paid  did  not  belong  to  the  estate  of  deceased, 
but  to  his  mother,  although  she  was  not  depend' 
ent  upon  him  for  support,  and  at  the  time  of 
his  death  he  was  neany  of  age;  but  any  sum 
paid  the  administrator  on  account  of  injuries 
received  by  deceased,  or  on  account  of  damages 
to  bis  estate,  belot^  to  his  estate,  and  must 
be  accounted  for  by  the  administrator  to  the 
orphans'  court. 

lEd.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  11  134-137;  Dec.  Dig.  |  101.*] 

S.  Evidence  Q  408*)— Pabol  EviDBnoE— Ax- 

FECTino  Wbitings— "Contracts." 

A  receipt  by  an  administrator  of  money 
in  settlement  of  liability  for  the  death  of  the 
intestate  and  for  the  release  of  all  claims  is 
a  contract  within  the  rule  excluding  parol  evi- 
dence to  contradict  or  vary  the  terms  of  a  writ- 
ten contract 

[£d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  18^.  1830,  1836;  Dee.  DigTl 
408*^ 

For  other  definitions,  tee  Words  and  PhraseiL 
vol.  %  pp.  1613-1530;  vol.  8,  pp.  7615,  7616!p 

4.  Evidence  (fi  460*)— Pabol  Evidence  At- 
FECTiNo  Wbiting— Evidence  Admissible. 

In  the  trial  of  issues  as  to  plaintiffs'  rights 
to  money  paid  an  administrator  In  settlement 
of  a  claim  for  the  death  of  his  intestate,  evi- 
dence that  the  agent  of  the  company  paying  the 
money  was  advised  before  he  made  the  set- 
tlement that  the  only  person  with  any  claim 
agaiast  the  company  was  the  mother  of  de- 
ceased, and  that  the  settlement  must  be  made 
under  the  law  of  the  District  of  Columbia,  where 
the  death  occurred,  that  the  form  of  the  release 
was  ooe  the  agent  usually  employed  in  such 
eases  In  settlement  of  claims  under  the  laws  of 
Maryland,  and  that  the  claim  for  the  deaUi 
of  the  deceased,  referred  to  in  the  release  sign- 
ed by  the  administrator,  was  understood  by  the 
agent  and  the  administrator  to  be  Uie  claim 
or  the  mother,  does  not  contradict  or  vary  the 
terms  of  such  release,  but  was  admissible  to 
Identify  the  subject-matter  of  the  contract. 

[£d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  M  2115,  2116,  2118.  2119;  Dec. 
Dig.  «  4C».*I 

5.  EXECUTOBS  AND  ADUINISTBATOBS  (S  S14*)— • 
DiBTBIBUnON  OF  ESTATE— PbOCEKD  IN  OB. 

Plaintiffs  made  claim  in  the  orphans'  court 
as  next  of  kin  of  deceased,  to  money  received 
by  the  administrator  from  the  railroad  company 
causing  his  death,  and  that  court  sent  to  the 
circuit  court  issues  as  to  plaintiffs'  claims. 
Held  that,  on  the  trial  of  those  issues,  evidence 
of  what  the  railroad  company  first  offered  in 
settlement,  and  why  the  orphans*  court  nanted 
letters  of  administration  to  the  steptauier  of 


deceased,  and  what  the  administrator  did  with 
the  money  received,  and  whether  he  had  stated 
an  account  In  the  or^ians*  coart,  was  toad- 
misslble,  u  it  oould  not  ban  aided  die  court, 
iritting  as  a  Jury,  to  reach  a  finding. 

[EA.  Note. — For  other  cases,  see  'Btzecuton  and 
Administrators,  Dec  Dig.  {  314.*] 

6.  Witnesses  (}  405*)— Oontbadiction- Tes- 
TiHONT  Subject. 

Evidence  to  contradict  a  witness  In  regard 
to  an  immaterial  uiatter  la  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Witneisei, 
Cent  Dig.  If  1273,  1276 ;  Dec.  Dig.  I  406.*1 

7.  Tbial  (S  100*)— Questions  tcb  Jubt. 

It  is  the  duty  of  circuit  courts  to  refuse 
to  submit  to  a  jury  in  a  dvil  case  an  issue 
which  presents  only  a  question  of  law. 

[Ed.  Note.— For  oUier  cases,  see  Trial,  Cent 
Dig.  i  467;  Dec.  Dig.  {  199.*] 

8.  Tbiai.  (I  886*)— Tbial  bt  Ooubt— Dbola- 
BATions  or  Law. 

Where  a  court  sits  as  a  jury,  instructions 
presenting  issues  of  law  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
Ttis.  ii  001,  902;  Dec  Dig.  I  386.*] 

0.  Tbial  ({  251*)— iNSTEUonoHS. 

An  instruction  referring  to  on  abandoned 
issne  Is  pnqwrly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  S  667;  I>ec.  Dig.  iSn!*] 

10.  EXEODTOBS  and  ADMINIffTBATOBS  (S  314*) 
— DlSTBIBUTION  or  ESTATE— PbOCEEDI HOB. 

Where  plaintiffs'  claims,  as  next  of  kin, 
to  money  in  the  hands  of  the  administrator,  are 
submitted  by  the  orphans'  court  to  the  circuit 
court  for  trial,  plaintiffs  are  In  the  attitude  of 
charging  the  administrator  with  havine  money 
belonging  to  the  estate  which  he  has  failed  to 
account  for,  and  the  burden  of  proof  Is  on  them 
to  establish  the  ctiarge. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  |  814.*] 

11.  Tbial  ({  35*)— Scope  or  Pboof— Maxtebb 
Nor  IN  Issue. 

Where  the  claims  of  plaintiffs,  as  next  of 
kiu,  to  money  in  the  hands  of  administrator,  are 
referred  by  the  orphans*  court  to  a  circuit  court 
for  trial,  and  the  issues  assume  tliat  the  de- 
ceased came  to  his  death  by  the  negligence  of  a 
railroad  company,  the  administrator  need  not 
prove  that  bis  death  was  so  caused. 
-  [Ed.  Note.— For  otlier  cases,  see  Trial,  Cent. 
Dig.  §  88;  Dec.  Dig.  S  35.*] 

12.  Appeal  and  Ebbob  H  1071*)— EUbhxesb 
Ebbob— Evidence. 

Where  the  claims  of  plaintiffs,  as  next  of 
bin,  to  money  in  the  hands  of  administrator, 
are  referred  by  the  orphans'  court  to  a  cir- 
cuit court  for  trial,  and  the  Issues  assume  that 
the  deceased  came  to  his  death  by  the  negligence 
of  a  railroad  company,  a  failure  to  require  the 
administrator  to  prove  that  the  death  was  so 
caused  could  not  have  prejudiced  the  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1071.*] 

Exceptiona  from  Orcnlt  Court,  Carroll 
Count?;  Wm.  H.  Forsythe,  Jr^  and  Jas.  R. 
Brashears,  Judges. 

David  Fulton  EUtrrlB  and  othoa  bavine 
made  claim  in  tbe  orphan^  conrt  of  Frednv 
Ick  comity,  as  next  kin  of  BtAraim  O. 
Harris,  deceased,  to  mon^  received  by  bl» 
administrator  firom  a  railroad  company,  tlie- 
orphans'  conrt,  to  determine  vrhether  tbe 
money  so  rec^ved  belonged  to  tbe  estate  of 
tbe  deceased,  sent  ta  tbe  drcolt  court  for  trial 
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12  Issues,  and  ordered  tbat  la  the  trial  the 
fi&id  David  Fulton  Harris  and  tbe  other 
daimants  should  be  plalntlffa,  and  Beretdy 
Dronenburg,  administrator,  should  be  d^end- 
ant  The  case  was  brought  to  the  Court 
of  Appeals  on  excepUons  by  defendants  to 
rulings  of  the  trial  court.  Exceptions  sus- 
talaed,  and  new  trial  awarded. 

Argtied  before  BOTD,  C.  J.,  and  BRISCOE, 
PEAKCB,  SOHMUOKEBv  BUBKE,  WORTH- 
INGTON.  and  THOMAS.  JJ. 

Geoi^  A.  Pearre,  Jr..  and  Gvy  W.  Steele, 
for  plaintiff.  Alfred  Bitter  and  Jaxnes  A. 
C.  Bond,  tot  defendants. 

TH01CA8»  J.  Wpbralm  O.  Huxiii  qpokoi 
of  in  the  testimony  as  B.  Oaitber  Harris,  a 
eesident  of  Frederidc  county,  Md.,  was  in- 
jured, on  the  30th  day  of  December,  1900,  in 
what  is  known  as  the  Terra  Cotta  wreck, 
on  tbe  Metropolitan  Branch  of  the  Baltimore 
k  Ohio  Railroad,  In  the  District  of  Columbia, 
from  which  injuries  he  died  the  next  day  at 
tbe  Casualty  Hoqiital,  in  the  District  of 
Columbia.  The  deceased  was  a  dentist,  and 
iq>  to  tbe  time  of  his  death  was  practicing 
Ms  profession.    He  was  unmarried,  wlthlu 
nine  days  of  being  of  age,  and  died  Intestate^ 
leaving  a  mother,  Mrs  Dronraburg  (who  was 
not  dependent  upon  him,  and  to  whose  support 
be  did  not  contribute  In  any  way),  David  Ful- 
ton Harris,  Earnest  G.  Harris,  Charles  B. 
Harris,  and  Ida  May  Keller,  half-brothers 
and  sister,  diildren  of  his  father,  Asa  I., 
Etheh  Irene,  and  William  T.  Harris,  brothers 
and  alsters,  and  Lee,  Hiram,  and  Edward 
Dronoiburg,  half-brothers,  children  of  his 
mother.    Letters  of  administration  were  Is- 
sued by  the  orphans*  court  of  Frederick  coun- 
ty to  Reverdy  Dron^bnrg,  stepfathra:  of 
the  deceased,  who,  An  the  9th  day  ot  F^ 
mazy,  1907,  received  from  the  Baltimore  & 
Uhio  Ballroad  Comi>any,  throuj^  Its  agent. 
C.  W.  Egan,  95,600  In  discharge  of  claims 
growing  out  of  the  Injury  to  and  killing  of 
the  deceased.  David  Fulton  Harris,  Earnest 
G,  Harris,  Cbarl^  E.  Harris,  and  Ida  May 
K^CT,  half-brothers  and  sister  of  the  de- 
ceased, and  children  of  bis  father,  having 
made  claim  In  the  orphans'  court  of  Fred- 
aide  county  to  their  shares,  as  next  of  kin 
of  the  deceased,  of  the  money  received  by  the 
administrator  from  the  railroad  company, 
that  court,  on  the  24th  of  December,  1907, 
for  tbe  purpose  of  determining  whether  or 
not  tbe  $5,500  received  by  the  administrator 
belonged  to  the  estate  of  the  deceased,  sent 
to  the  circuit  court  for  Frederick  coun^  for 
trial  12  issues,  and  ordered  that  In  the  trial 
of  said  Issoes  the  said  David  Fulton  Harris, 
li^amest  Q.  Harris,  Charles  B.  Harris,  and 
Ida  May  Keller  should  be  plaintiffs,  and 
Reverdy  Dronenburg,  administrator,  should 
be  defendant  The  case  was  moved  from  the 
circuit  court  for  Frederick  county  to  the 
circuit  court  for  Washington  county,  and 
from  there  to  the  circuit  court  tax  Carroll 


county,  wbien  It  was  tried  at  the  last  May 
term  of  said  court,  and  tbe  leoord  of  which 
trial  contains  18  exceptions  to  the  ruling  of 
the  court  on  tbe  evidence,  and  1  exception  to 
the  granting  of  the  plalntUEs*  10  prayers, 
to  tbe  oveiTuIIng  by  the  court  ot  defendant's 
special  receptions  to  the  plalntlfls'  eleventh 
prayer,  and  to  the  r^ectlCKa  of  tbe  defend- 
ant's 28  prayers. 

Before  taking  them  up  in  the  order  in 
which  they  appear  in  the  record,  a  statemCTt 
of  the  law  applicable  to  the  main  facts  in 
the  case  will  contribute  to  a  clearer  under- 
standlng  and  a  more  satisfactory  disposition 
of  tbe  numerous  exceptions  to  be  considered. 
In  the  case  of  Stewart  t.  United  Elec  L.  & 
P.  Co.,  104  Md.  838,  65  Atl.  49,  8  L.  B.  A. 
<N.  S.)  384,  118  Am.  St  B^.  410,  this  court 
held  that  the  negligent  killing  of  a  person 
In  this  state  gives  rise,  under  the  law  of 
this  state,  to  two  causes  of  action,  one  by 
the  executor  or  administrator  of  tbe  deceas- 
ed, for  such  damages  as  was  sustained  by 
him  in  bis  lifetime,  for  the  benefit  of  his 
estate,  and  the  other  by  the  state,  for  the 
use  of  certain  equitable  plaintiffs,  under 
sections  1  and  2  of  article  67  of  the  Code  of 
Public  Oeneral  Laws  of  1904,  tor  such  dam- 
ages as  they  sustained  by  tbe  death  of 
the  party  injured.  The  first  cause  of  action 
is  the  cause  of  action  the  deceased  had,  and 
which  under  the  Code  survives  to  his  execu- 
tor or  administrator,  for  the  benefit  of  his 
estate;  while  the  course  of  action  under 
sections  1  and  2  of  article  67  is  a  new  course 
of  action,  created  by  them,  and  one  which 
the  deceased  never  had.  The  damages  sought 
to  be  recovered  In  the  case  referred  to,  and 
which  this  court  said  the  administrator  was 
entitled  to  recover,  was  for  physical  and 
mental  pain  and  suffering  and  expense  of  the 
deceased,  etc.  In  the  case  of  Ash  v.  B.  & 
O.  Ballroad  Co..  72  Md.  144.  10  Ati.  643,  20 
Am.  Bt  Rep.  461,  Charles  F.  Weaver,  a  citi- 
zen of  the  state  of  Maryland,  was  killed  in 
the  state  of  West  Virginia,  by  the  alleged 
negligence  of  the  railroad  company,  and  his 
administratrix,  appointed  in  this  state, 
brought  suit  for  the  alleged  killing  under  the 
law  of  West  Virginia,  which  provided  for 
the  recovery  of  damages  for  the  death  of  a 
person  caused  by  the  wrongful  act  of  an- 
other, and  further  provided  that:  "Every 
Budi  action  shall  be  brought  by  and  In  tbe 
name  of  tbe  personal  r^resentaUve  of  such 
deceased  i)er8on,  and  the  amount  recovered 
in  every  such  action  shall  be  distributed  to 
the  parties,  and  in  the  proiwrtion  provided 
by  law,  In  relation  to  the  distribution  of  per- 
sonal estate  left  by  persons  dying  Intestate. 
And  In  every  such  action  the  jury  may  give 
such  damages  as  they  deem  fair  and  Just 
not  exceeding  $10,000;  and  the  amount  so  re- 
covered shall  not  be  subject  to  any  debts  or 
liabilities  of  the  deceased;  provided  that 
every  such  action  shall  be  commenced  with- 
in two  years  after  the  death  of  such  deceased 
person."    The  cour^  Alvey,  0.  J.*  dellver- 


Digitized  by  Google 


84  71  ATLANTIC  BBFOBTBD.  (Md. 


Ing  the  opinion,  after  a  careful  review  of  the 
numerous  cases  bearing  upon  the  question, 
held:  That  the  statute  of  West  Virginia 
was  essentially  different  from  our  statute 
(sections  1  and  2,  art  67.  of  the  Code  of 
Public  (General  Laws  of  1904);  that  the  ac- 
tion sought  to  be  maintained  was  not  a  com- 
mon-law action,  but  a  special  action  given 
by  the  statute,  which  had  no  binding  force 
beyond  the  limits  of  the  state;  that  the 
statute  of  this  state  could  not  be  made  to 
apply  to  transactions  that  occurred  in  other 
states,  and,  as  our  statute  cannot  be  so  ex- 
tended and  applied,  "there  can  be  no  reason 
why  statutes  of  other  states,  not  similar 
In  their  provlalous  to  our  own,  though  belong- 
ing to  the  same  general  class  of  legislation, 
should  be  allowed  extraterritorial  force  and 
operation,  by  the  courts  of  this  state";  that 
an  administrator  appointed  in  this  state  re- 
ceives his  authority  to  maintain  an  action  In 
this  state  from  the  laws  of  this  state  alone; 
and  that  "it  Is  according  to  the  laws  of  this 
state  that  be  must  conduct  his  adminlBtratlon 
and  make  distribution.  There  Is  no  statute 
of  this  state,  nor  any  principle  of  law  known 
to  our  courts,  whereby  an  administrator  or 
executor  Is  given  the  rl^t  to  sue  and  recov- 
er in  an  action  like  the  present;  nor  Is  there 
any  law  of  distribution,  in  force  in  this  state^ 
that  entitles  the  next  of  kin  or  distributees 
of  decedent's  estate  to  receive  the  money  re- 
covered In  an  action  like  the  presedt,  and.  If 
the  present  administratrix  were  allowed  to 
maintain  the  action,  it  would  be  exclusively 
by  virtue  of  a  foreign  law,  and  It  would  only 
be  by  force  of  that  law  that  she  could  be 
compelled  to  account  for  and  make  distribu- 
tion of  the  money  recovered.  There\]8  cer- 
tainly, no  comity  that  requires  one  state  to 
apply  and  administer  the  statute  law  of 
another  In  a  case  such  as  the  present"  See, 
also.  State,  Use  of  Allen,  t.  P.  &  a  B.  B. 
Co.,  45  Md.  41. 

Sections  1301.  1302,  1303,  Code  D.  C,  pro- 
vide as  follows: 

"Sec  1301.  .Liability. — Whenever  by  an 
injury  done  or  happening  within  the  limits 
of  the  District  of  Columbia  the  death  of  a 
person  shall  be  caused  1^  the  wrongful  act 
neglect  or  default  of  any  person  or  corpora- 
tion, and  the  act  neglect  or  default  Is  sncb 
as  would,  If  death  bad  not  ensued,  have  en- 
titled the  party  Injured,  or  if  the  person  in- 
jured be  a  married  woman,  have  entitled 
ber  husband,  either  separately  or  by  Joining 
with  his  wife,  to  maintain  an  at^lon  and  re- 
cover damages,  the  perstm  who  or  corpora- 
tion which  would  have  been  liable  If  death 
bad  not  ensued  shall  be  liable  to  an  action 
fbr  damages  for  such  drath,  notwithstanding 
the  death  of  the  person  injured,  even  though 
the  death  sliall  have  been  caused  under  <At- 
cumstances  which  constitute  a  felony;  and 
such  damages  shall  be  assessed  with  refer- 
ence to  the  injury  resulting  from  such  act, 
neglect,  or  default  causing  such  death,  to 
the  widow  and  next  of  kin  of  auch  deceased 


person:  Provided,  that  in  no  case  shall  the 
recovery  under  this  act  exceed  the  sum  of 
ten  thousand  dollars:  And  provided  fur- 
ther, that  no  action  shall  be  maintained  un- 
d^  this  chapter  In  ai^  case  when  the  party 
injured  by  such  wrongful  act  neglect  or 
default  has  recovered  damages  therefor 
during  the  life  of  such  party. 

"Sec  1302.  By  whom  suit  to  be  brou^t — 
Bvery  such  action  shall  be  brought  by  and  In 
the  name  of  the  personal  repres^itative  of 
such  deceased  person,  and  within  one  year 
after  the  death  of  the  party  injured. 

"Sec.  1303.  Distribution  of  damages, — 
The  damages  recovered  In  such  action  shall 
not  be  appropriated  to  the  payment  of  the 
debts  or  liobllltlea  of  such  deceased  person, 
but  shall  enure  to  the  beneflt  of  his  or  her 
family  and  be  distributed  according  to  the 
provisions  of  the  statute  of  distribution  io 
force  in  the  said  District  of  Oolumbla."  Un- 
der section  880,  Code  D.  C.,  the  mother  of  the 
deceased  would  be  entitled  to  the  whole 
amount  recovered  under  the  provisions  of 
sections  1301-1303.  SecUon  329,  Code  D.  C, 
provides  as  follows:  "It  shall  be  lawful  for 
any  person  or  persons  to  whom  letters  tes- 
tamentary or  of  administration  have  been 
granted  by  the  proper  authority  in  any  of 
the  United  States  or  the  territories  thereof  to 
maintain  any  suit  or  action  and  to  prosecute 
and  recover  any  claim  in  the  District  in  the 
same  manner  as  if  the  letters  testamentary  or 
of  administration  had  been  granted  to  8U<di 
person  or  persona  by  the  proper  authority  la 
the  said  District;  and  the  letters  testamen- 
tary or  of  administration,  or  a  copy  thereof 
certified  under  the  seal  of  the  authority 
granting  the  same,  shall  be  sufficient  evidence 
to  prove  the  granting  thereof,  and  that  the 
person  or  persons,  as  the  case  may  be,  hath 
or  have  administration." 

In  the  case  of  RaUroad  Company  v.  Bar- 
ron, 6  Wall.  90,  18  L.  Ed.  591,  In  passing 
upon  the  statute  of  Illinois  similar  to  that 
of  the  District  of  Columbia,  the  court  held 
that  it  is  not  necessary  for  the  recovery  that 
the  widow  and  next  of  kin  should  have  had 
a  legal  claim  on  the  deceased,  If  he  had  sur- 
vived, for  their  support  and  the  mllnK  In 
this  case  was  adopted  by  the  Court  of  Ap- 
peals of  the  District  of  Columbia,  In  the  case 
of  District  of  Columbia  vi  WCcox,  4  App.  D. 
G.  90,  Chief  Justice  Alvey  delivering  tiie 
opinion,  as  the  proper  construction  of  the 
District  of  Columbia  statute.  See,  also,  case 
of  U.  S.  Electric  Lighthig  Co.  v.  Sullivan,  22 
App.  D.  G.  115.  In  the  case  of  Asphalt  Co. 
V.  Mackey,  15  App.  D.  O.  417,  the  court  aald 
that  the  damages  recoverable  under  the  sec- 
tions of  the  District  Code  referred  to  are  not 
assets  of  the  estate  of  the  deceased. 

It  is  dear,  on  the  authorities  and  statutes 
referred  to:  (1)  That  no  action  could  have 
been  maintained  in  this  state  for  the  death 
of  the  deceased;  (2)  that  an  action  ooold 
have  been  maintained  by  the  admkklBtrator 
In  this  case  in  the  District  of  Columbia  to 
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recoTCT  for  the  death  of  the  deceased;  <8) 
that  such  damages  as  mi^t  have  been  re- 
covered for  the  death  of  the  deceased,  or  any 
som  of  money  paid  on  account  of  his  deatht 
voold  not  betong  to  his  estate;  and  (4)  that 
to  Justify  a  recovery  for  the  wrongful  kill- 
ing, nader  the  Gode  of  the  District  of  Co- 
lombia, It  l8  not  necessary  to  show  that 
the  equitable  plaintiff  had  any  dalm  upon 
the  deceased  for  support.  It  Is  not  necese 
sary  to  determine  In  this  case  whether  the 
administrator  could  have  recovered  in  any 
form  of  action  for  the  Injuries  sustained  by 
the  deceased  in  his  lifetime;  but  It  Is  also 
dear,  on  the  authorities  cited,  that  if  any 
som  was  paid  him  on  account  of  such  in- 
Juries,  or  on  account  of  damages  sustained 
by  his  estate  In  consequence  thereof,  sach 
sum  belongs  to  his  estate  and  should  be 
accounted  for  by  the  administrator  to  the  or- 
phans* court  of  Frederl<^  county. 

At  the  trial  of  the  case  the  defendant  first 
moved  to  quash  the  third,  fourth,  fifth,  sixth, 
ninth,  and  twelfth  issues,  which  motion  the 
court  overruled,  and  the  case  was  then  tried 
before  the  court  without  a  Jury.  The  plain- 
tiff, tn  addition  to  the  facts  already  stated, 
proved  by  C.  B.  Egan:  That  he  was  a 
general  claim  agent  for  the  Baltimore  ft 
Ohio  Railroad  Oompany;  that  he  knew  the 
administrator  of  the  deceased;  that  he  was 
familiar  with  the  Terra  Cotta  wreck,  and 
*^e  date  of  the  settlement  made  on  account 
of  the  loss  sustained  by  the  death  and  ln< 
Jnry  of  Mr.  Harris";  that  be  made  the 
settlement  of  a  claim  with  the  administrator 
and  took  from  him  at  the  time  of  the  pay- 
ments the  following  relcfises: 

Release  Mo.  1. 

"Received  of  the  Baltimore  &  Ohio  RaU- 
iDad  Company  the  sum  of  five  thousand 
(95,000)  donars  In  full  satisfaction,  pajrment 
and  discharge  of  all  dalms  or  demands  which 
I.,  R.  Dronenburg,  administrator  of  the  es- 
tate of  E.  Gaitbor  Harris,  deceased,  now 
have,  or  may  or  can  hereafter  have  against 
said  railroad  company,  or  for  the  death  of 
said  B.  Qalther  Harris  arising  out  of  ac- 
ddoit  to  train  Ko.  66  at  Terra  C!otta,  D.  O.. 
December  80,  1906,  and  in  c<mslderation  of 
the  receipt  by  me  of  said  snm  I  do  hw^by 
rdease  and  forever  dlsdiarge,  the  said  com- 
pany from  all  said  claims  or  d^nands,  as 
veil  as  firom  all  claims  or  demands  of  any 
kind  whatsoevw.  Witness  my  hand  and 
seal  flUs  0th  day  of  Feby.,  1907.  B.  Dronen- 
barg,  Admtailstrator  of  the  Estate  of  B. 
Galtber  Harris.  [Seal.]  Witness:  0.  m 
Egan.   Asa  I.  Harris." 

Release  No.  2. 

"Becdved  ot  the  Baltimore  ft  Ohio  Rail- 
road Cnn^ny  the  sum  of  $S00.00  for  all 
dalnu  wblcb  I.,  R.  Dronenburg  adminis- 
trator, of  Tredeari^  Md..  now  have,  or  can 
hereafter  bave^  against  the  Baltimore  ft  Ohio 
BftUroAd  Oompany,  arising  out  of  the  death 


of  E.  Oalther  Harris,  of  Washington,  D.  C, 
who  met  his  death  In  the  accident  to  train 
No.  66  at  Terra  Ootta,  D.  C,  December  80, 
1006,  and  for  all  compensation  for  lost  time 
and  all  expenses  and  for  pain  and  suffering 
endured  by  the  deceased  from  the  time  of 
his  Injury  until  death.  And  In  consideration 
of  the  said  sum  of  $SO0.O0  I  do  hereby  release 
and  forev^  discharge  the  said  the  Baltimore 
&  Ohio  Railroad  Company  for  all  claims  and 
demands  of  whatsoever  kind.  Witness  my 
hand  and  seal  this  9th  day  of  Teby.,  A.  D. 
1907.  R.  Dronenburg,  Administrator  ot  the 
Estate  of  B.  Oaither  Harris.  [Seal.]  Wit- 
ness: a  W.  Egan.  Asa  I.  Harria" 

Said  witness  further  testified  that,  "At  the 
time  these  releases  were  executed,  I  paid  the 
money  to  Mr.  Dronenburg  (the  administra- 
tor). It  was  paid  on  account  of  the  death  of 
his  stepson,  Mr.  Harris." 

The  questions  asked  and  the  testimony  of- 
fered In  the  second,  third,  fourth,  fifth,  sev- 
enth, eighth,  and  tenth  exceptions  elicited 
was  evidence  tending  to  show  that  Elgan 
was  advised  before  he  made  the  settlement 
that  the  only  person  who  had  any  claim 
against  the  railroad  company  for  the  death 
of  the  deceased  was  Mrs.  Dronenbu^  that 
the  settlement  had  to  be  made  under  the  law 
of  the  District  of  Columbia,  that  the  form  of 
the  release  for  (6,000  was  the  one  he  usually 
employed  In  such  cases,  that  the  form  of  the 
release  for  fSOO  was  the  form  he  generally 
used,  under  such  circumstances,  In  settle- 
ment of  claims  under  the  laws  of  Maryland, 
and  that  the  claim  for  the  death  of  the  de- 
ceased, referred  to  In  the  first  release,  was 
understood  by  him  and  the  administrator  at 
the  time  of  the  settlement  to  be  the  dalm 
of  Mrs.  Dronenburg  under  the  laws  of  the 
District  of  Columbia.  This  evidence  was  ob-' 
Jected  to  by  the  plaintiffs  on  the  ground  that 
It  was  an  attempt  on  the  part  of  the  defend- 
ant to  vary  the  terms  of  the  first  release. 
The  releases  offered  In  evidence  are  not  only 
receipts,  but  are  contracts,  and  within  the 
rule  applicable  to  other  contracts  (2  Am.  ft 
Eng.  Ency.  of  Law  [1st  Ed.]  74fr-748;  19 
Am.  ft  Eng.  Ency.  of  Law  [iBt  Ed.]  1128), 
and  the  general  rule  Is  too  well  established 
to  require  citation  of  authorities  that  as  be- 
tween the  parties  to  a  contract  and  those 
Claiming  under  tbem  parol  evidence  Is  not 
admissible  to  contradict  or  vary  the  terms 
of  the  written  ctmtract  Without  determining 
whether  or  not  the  plaintiffs,  who  are  here 
asswtlng  claim  to  funds  received  under  and 
virtue  of  the  two  rtieases,  are  within  the 
restricti<ms  of  the  general  rule  (17  C^c. 
752b),  the  evidence  referred  to  was  not  ofter^ 
ed  for  the  purpose,  and  could  not  have  had 
the  effect  of  contradicting  or  varying  the 
teims  of  the  ccmtract  betweot  the  admin- 
istrator and  the  railroad  company,  ot  to 
show  that  the  $6,000  was  not  paid  tor  the 
death  of  the  deceased,  hot  was  oflbred  to 
show  that  the  Claim  for  the  death,  bi  the 
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znlDdB  of  t&e  parties  to  the  omtract,  and  re- 
ferred to  In  the  first  release,  was  the  claim 
of  Mrs.  Dronmburg  under  the  laws  of  the 
District  of  Goliunblat  In  other  words,  to  Iden- 
tify the  snbject-matter  of  the  contract,  which 
the  defendant  had  a  right  to  da  17  Oyc. 
724;  20  Am.  &  Gng.  Bncy.  of  Law  (Ist  Bd.) 
745-746;  Grlss  T.  English,  26  Md.  663;  Stock- 
ham  T.  Stocfcham,  82  Md.  196;  lijet  v. 
Patrick,  42  Md.  61.  BesponslTe  answers  to 
the  qoestlons  In  the  first,  ninth,  thirteenth, 
foarteenth,  fifteenth,  and  sixteenth  excep- 
tions could  not  In  any  way  hare  reflected  up- 
on the  l8sn«  In  the  case.  What  Mr.  Egan 
first  ofCered,  why  the  orphans'  court  granted 
letters  of  administration  to  Dron^urg, 
what  he  did  with  the  mcaxej,  and  whether  or 
not  he  has  stated  an  account  In  the  orphans' 
court,  were  entirely  Immaterial,  and  could 
not  have  aided  the  court,  sitting  as  a  juiyt 
to  reach  a  finding.  For  the  same  reasons, 
the  court  properly  refused  to  admit  the  erl- 
dence  offered  In  the  seventeenth  exception. 
There  was  no  error  In  the  ruling  of  the  court 
in  the  sixth  exception.  The  question  was 
not  confined  to  instructions  from  the  or- 
phans* court  prior  to  the  settlement  with 
Egan.  The  evidence  ottered  in  the  eleventh 
exception  was  Inadmissible;  it  was  not  in 
contradiction  of  anything  that  D.  Fulton 
Harris  had  said.  The  question  in  the 
twelfth  exception  was  properly  disposed  of. 
It  was  not  accompanied  with  an  offer  to 
show  what  advice  the  attorney  gave,  or 
that  witness  acted  on  it  There  was  no  error 
in  the  refusal  of  the  court  to  allow  the  ques- 
tions In  the  eighteenth  exception  to  be  asked, 
as  it  was  an  attempt  to  contradict  D.  E^ilton 
Harris  In  regard  to  an  Immaterial  matter. 

This  brings  us  to  the  rulings  of  the  court 
on  the  prayers.  The  further  evidence  in  the 
case  on  the  part  of  the  plaintiffs  Is:  That 
D.  Fulton  Harris  took  some  part  In  the  ne- 
gotiations preliminary  to  the  final  settle- 
ment between  Egan  and  the  administrator; 
that  he  was  looking  after  the  interests  of 
the  estate  of  the  deceased;  that  he  told 
Egan  he  represented  the  estate;  that  be 
made  a  demand  for  a  settlement  for  the  ben- 
efit of  the  estate ;  and  that  he  was  not  pres- 
ent at  the  final  settlement  between  the  ad- 
ministrator and  Egan,  which  wa^  made  In 
the  presence  of  Asa  I.  Harris.  The  evidence 
on  the  part  of  the  defendant  is:  That  the 
admhilstrator  In  the  settlement  represented 
Mrs.  Dronenbuig ;  that  D.  Fulton  Harris  did 
not  represent  him,  or  make  the  demand  for 
settlement  on  account  of  the  estate ;  that  he 
was  only  present  during  a  part  of  the  nego- 
tiations; that  the  $500  was  intended  to  I>e 
applied  to  funeral  expenses,  etc.,  and  the 
^,000  was  for  the  death  of  the  deceased, 
and  was  paid  in  settlement  of  Mrs.  Dronen- 
burg's  claim  under  the  laws  of  the  District 
of  Columbia;  and  that  both  Egan  and  the 
admiulBtrator  were  adrlsed  before  the  settle- 
ment that  the  estate  of  the  deceased  had  no 
<daim  against  the  railroad  company  for  bis 


death.  In  all  <tf  the  erldence,  however,  there 
is  no  evidence  to  show  that  the  95,000  was 
not  paid  on  account  of  the  death  of  the  de- 
ceased, or  that  the  fCOO  was  not  paid  for  the 
boiefit  of  his  estate^  as  stated  In  the  two  re- 
leases, or  to  show  that  D.  Fulton  Harris 
coDdDcted  the  ne^otUtlons  or  accomplished 
the  settlement  with  Egan  as  the  attorn^  for 
the  administrator  or  the  representatlTe  of 
the  estate  of  the  deceased. 

The  first  Issue  is  whether  or  not  the  fS,- 
BOf).  or  any  part  thereof,  was  zecelTed  by 
the  administrator  under  section  108  of  ar- 
ticle OS  of  the  Code  of  Public  General  Laws 
of  1904.  and  the  idahitlffis'  first  prayer  in- 
stmcts  the  court,  sitting  as  a  jury,  that,  if  it 
finds  that  the  administrator  received  the 
9600  and  executed  the  second  release,  then 
its  finding  under  tba  first  issue  most  be  that 
the  9500  was  received  by  the  administrator 
as  damages  fw  the  Injury  sustained  by  Eph- 
ralm  G.  Harris  In  Jils  lifetime  and  was 
properly  granted.  "Hie  release  for  the  $000 
and  otiier  evidence  la  tbe  caae  idiowa,  as  we 
have  stated,  that  the  9500  was  paid  on  ac- 
count of  damages  the  deceased  and  his  es- 
tate sustained,  and  should  therefore  be  ac- 
counted for  to  the  orphans'  conrt.  The  plain- 
tiffs'  second  prayer  asked  the  conrt  for  an 
instmctlon  that  if  the  court,  sitting  as  a 
jury,  find  that  the  95,000  was  received  by  the 
administrator,  and  that  tie  executcfd  the  first 
release,  then  their  finding  should  be  for  the 
plaintiffs  on  the  first  issue  for  the  95.000. 
The  first  release  shows  that  the  95,000  was 
paid  on  account  of  the  death  of  the  deceased, 
and  we  have  said  that  an  amount  recovered 
or  paid  on  account  of  the  death  of  a  party 
does  not  belong  to  h^  estate,  but  must  be  dls- 
posefd  of  under  the  statute  of  the  state  where 
he  was  killed.  Under  the  statute  of  distri- 
bution of  the  District  of  Columbia,  where  tbe 
deceased  met  his  death,  the  95,QP0  received 
by  the  administrator  belongs  to  tUs  mother, 
and  his  estate  can  have  no  interest  In  It,  and 
the  administrator  Is  not  required  to  account 
for  it  to  the  orphans'  conrt  of  Frederick 
county.  Plaintiffs'  second  prayer  should 
therefore  have  been  rejected.  Wliat  we  have 
said  in  regard  to  the  plalntUfs'  first  prayer 
applies  to  their  third  prayer,  which  was  prop- 
erly granted,  and  wliat  we  have  said  In  re- 
gard to  tbe  plalntUCs*  second  prayer  also  ap- 
plies to  his  fourth  and  fifth  prayers,  which 
should  have  been  rejected.  Plaintiffs'  sixth 
prayer  refers  to  the  fourth  Issue,  wliich.  If  It 
presents  any  material  issue,  It  Is  an  issue  of 
law,  and  the  plaintiffs'  sixth  prayer,  when 
read  in  connection  with  it,  amounts  to  an  in- 
struction that  because  of  the  fact  that  the 
deceased  was  within  nine  days  of  being  21 
years  of  age,  and  was  not  rendering  his  moth- 
er any  support  at  the  time  of  his  death, 
there  could  have  been  no  recovery  on  her  ac- 
count This  IS  In  direct  conflict  with  the 
ruling  In  tbe  case  of  Railroad  Company  v. 
Barron,  supra,  and  tbe  case  of  District  of 
Columbia  T.  Wilcox,  supra,  and  for  that  rea- 
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■on  should  not  have  been  granted.  In  the 
case  of  Cain  t.  Waiford,  3  SN.  ^  appealed 
from  the  orphans'  court  of  Baltimore  City, 
the  court  said:  "The  obTloiu  purpose  of  the 
sixteentli  section  Is  to  enable  the  court  to 
adTlse  Itself  of  the  real  facts  in  the  case,  but 
where  there  Is  no  dispute  In  regard  to  them, 
as  In  this  case,  and  nothing  but  a  purely 
1^1  question  to  be  detmnlned.  It  Is  not  In- 
cumbent  on  the  court  to  order  a  i^enary 
proceeding."  See,  also,  Smith  et  ux.  t. 
Toong,  5  Olll,  19T;  Warford  t.  Colwln,  14 
Md.  S32;  Williamson  t.  Montgomery,  40  Md. 
373.  While  tbere  can  be  no  modifications  in 
a  court  of  law  of  Issues  sent  from  an  or- 
phans* court  (Cook  T.  Carr,  20  M!d.  408 ;  Cooke 
T.  Cooke.  29  Md.  538),  a  Jury  In  civil  cases 
cannot  be  required  to  pass  upon  questions 
of  law,  and  It  Is  the  duty  of  the  circuit  courts 
to  refuse  to  submit  to  the  Jury  an  Issue  that 
presents  only  a  question  of  law.  The  plain- 
tiffs' sereuth  prayer  should  not  hare  been 
granted  for  the  reasons  stated  In  .regard  to 
plaintiffs*  second  prayer.  The  plaintiffs' 
ninth  prayer  permits  the  court,  sitting  as  a 
jury,  to  ignore  and  disregard  the  terms  of 
tbe  first  release,  and  should  not  have  been 
granted,  and  for  the  same  reason  the  plain- 
tiffs' tenth  and  eleTenth  prayers  should  have 
been  rejected.  The  defendant's  special  ex- 
ception to  tbe  plaintiffs'  eleTenth  prayer  was 
properly  oTerruIed,  although,  as  we  shall  ob- 
serve later  on,  the  evidence  Is  not  sufficient 
to  Justify  a  finding  for  the  plaintiffs  on  the 
tenth  and  eleventh  issues.  D.  Fulton  Harris 
testified,  when  recalled  by  the  plaintiffs,  that 
he  was  acting  as  attorney  for  Mr.  Dronen- 
burg  during  part  of  the  negotiations  with  Mr. 
Egan.  The  defendant's  second,  third,  twelfth, 
fonrteenth,  and  sixteenth  prayers  were  prop- 
erly rejected.  There  was  evidence  offered 
from  which  the  court,  sitting  as  a  Jury, 
could  have  found  for  the  plaintiffs  on  tbe 
first  and  second  Issues,  and  the  third,  fifth, 
and  eighth  Issues  present  issues  of  fact  The 
defendant's  fourth,  sixth,  ninth,  tenth,  and 
eleventh  prayers  should  have  been  granted; 
the  evidence  In  the  case  not  being  sufficient 
to  warrant  a  finding  for  the  plaintiffs  on  the 
third,  fifth,  eighth,  tenth,  and  eleventh  Is- 
sues. The  fourth  and  sixth  Issues  present  Is- 
sues of  law.  and  should  not  have  been  sub- 
mitted to  the  court,  sitting  as  a  Jury,  and 
the  defendaut's  fifth  and  seventh  prayers 
were  therefore  properly  rejected,  as  were  the 
defendant's  thirteenth  and  fifteenth  prayers. 
The  defendant's  eighth  prayer  referred  to 
the  seventh  Issue,  which  was  abandoned,  and 
was  therefore  properly  rejected.  The  defend- 
ant's seventeenth  prayer  Is  covered  by  what 
has  been  said  In  regard  to  defendant's  elev- 
enth  prayer,  and  was  properly  rejected.  De- 
fendant's nineteenth,  twentieth,  'twenty-first, 
and  twenty-second  prayers  were  properly  re- 
jected as  they  ignore  the  release  for  ^00. 
While  the  twmty-second  prayer  r^ers  only 
to  the  95.000,  the  ccmclusiou  of  the  prayer 
^eclndes  the  conr^  Bitting  as  a  Jury,  from 


8T 

finding  on  the  Issues  In  favor  of  the  plain- 
tiffs u  to  ths  fGOO  mentlimed  In  the  second 
release  The  defendant's  twenty-third  and 
twenty-fifth  prayers  refer  to  the  Issues  which 
presented  only  questions  of  law,  and  were 
tha«fore  properly  rejected.  The  defendant's 
twenty-fourth  and  twenty-eerenth  prayers  re- 
fer to  the  fifth,  tentb,  and  Seventh  Issnes, 
and  are  coTered  by  what  has  be«i  said  In 
regard  to  his  sixth,  toith,  and  eleventh  pray- 
ers, while  the  twenty-sixth  and  twenty- 
eighth  prayers  r^er  to  the  seventh  and  eighth 
Issues,  and  there  was  no  error  in  rejecting 
them.  The  seventh  Issue  was  abandoned,  and 
tbe  defendant's  nlntii  prayer,  r^erring  to 
the  ^ghth  issue,  we  have  said  should  have 
been  granted.  Defendant's  eighteenth  pray- 
er, assuming  It  to  be  sound  as  an  abstract 
proposition  of  law.  which,  however,  we  do 
not  determine,  might  have  been  misleading  to 
the  court,  sitting  as  a  Jury,  and  might  have 
been  treated  as  an  Instruction  that  notwith- 
standing the  court,  sitting  as  a  jury,  should 
find  that  the  fSOO  was  paid  as  set  forth  In 
the  second  release,  the  court,  sitting  as  a 
Jury,  could  not  find  for  the  plaintiffs  on  any 
of  the  Issues,  and  was  therefore  properly  re- 
jected. The  plaintiffs  are  in  the  attitude  of 
charging  the  defendant  with  having  money 
belonging  to  the  estate  which  he  has  failed 
to  account  for,  and  the  burden  of  proof  was 
on  them  to  establish  the  affirmative  of  the  Is- 
sues, and  the  defendant's  first  lurayer  should 
therefore  have  been  granted.  Tingling  v. 
Hesson.  10  Md.  112.  The  plaintiffs'  special 
exceptions  to  the  defendant's  prayers  on  the 
ground  that  there  was  no  evidence  legally 
sufficient  from  which  the  court,  sitting  as  a 
jury,  could  find  that  the  death  of  the  deceas- 
ed was  caused  by  the  negligence  of  the  rail- 
road company,  should  not  have  been  sustain- 
ed. Some  of  the  Issues,  if  not  all  of  them, 
assnme  that  the  deceased  came  to  his  death 
by  reason  of  the  negligence  ot  the  railroad 
company,  and  It  was  not  necessary  therefore 
for  the  defendant  to  prove  It  Towushend 
V.  Townshend.  7  GUI,  26;  Mason  v.  Foulson, 
40  Md.  365.  Moreover,  It  only  imposed  an  ad- 
ditional burden  on  the  defendant  and  could 
not  have  prejudiced  the  plaintiffs.  Plaintiffs' 
special  exceptions  to  the  twenty-sixth  and 
twenty-eighth  prayers  of  the  d^endant  were 
properly  sustained,  on  the  ground  that  there 
was  no  evidence  In  the  case  from  which  tlie 
court,  sitting  as  a  Jury,  could  find  that  the 
$500  was  paid  by  the  railroad  company  for 
the  death  of  tbe  deceased,  or  that  tbe  $5,- 
500  was  paid  for  the  death  of  the  deceased, 
within  the  meaning  of  these  prayers.  There 
was  evidence  given  by  Mrs.  Dronenburg  that 
the  $5,000  was  paid  to  her,  but  there  was 
no  evidence  as  to  how  the  $600  was  applied, 
and  tbe  plaintiffs*  exception  to  defendant's 
twenty-first  prayer  on  that  ground  was  prop- 
erly sustained.  What  has  been  said  in  re- 
gard to  the  fourth  and  sixth  Issues  disposes 
of  the  objections  to  them  In  the  defendant's 
motion  to  quash.  The  other  Issues  referred 

Digitized  by  Google 


88 


71  ATLANTIC  BBPORTEB. 


(Md. 


to  In  the  motion  were  not,  for  tbe  same  tea- 
Bon,  oltjectlonabie. 

The  defendant  was  not  prejudiced  by  tbe 
errors  In  tbe  mllngs  In  the  second,  third, 
fourth,  fifth,  seventh,  eighth,  and  tenth  ex- 
ceptions, because  there  was  no  evidence  in 
the  case  to  show  that  the  $5,000  mentioned 
In  the  first  release  was  not  paid  on  account 
of  the  deatb  of  the  deceased,  or  by  the  er- 
rors In  the  rulings  In  the  nineteenth  excep- 
tion on  the  plaintiffs'  special  exceptions  to 
hla  prayers,  as  the  prayers  were  properly 
rejected  on  other  grounds,  and  the  errors  are 
not  ther^ore  rerersible  errors,  but,  because 
of  the  errors  pointed  out.  the  rulings  In  tbe 
nineteenth  exception,  on  the  second,  fourth, 
fifth,  sixth,  seventh,  ninth,  tenth,  and  elev- 
enth prayers  of  the  plaintiffs,  and  the  fourth, 
sixth,  ninth,  tenth,  eleventh,  and  first  prayers 
of  the  defendant,  must  he  reversed,  and  a 
new  trial  must  be  awarded. 

RullngB  reversed,  as  above  specified,  and 
new  trial  awarded. 


liANSBURGH  v.  DONALDSON. 

(Court  of  Appeals  of  Maryland.   Nov.  14,  190S.) 

Taxation  (ft  674*)— Dutt  to  Pat  Taxes- 
Tenants— Acquisition  OP  Tax  Titij:. 
Where  a  tenant  who  was  bound  to  pay 
taxes  on  leased  premises  by  Code  Pub.  Gen. 
Laws  1004,  art.  81,  8  69,  mnitted  to  do  so,  and 
bought  the  property  at  tax  sale,  he  held  the 
tax  title  in  'trust  for  the  landlord,  -who  was 
therefore  entitled  to  sue  to  have  such  title  set 
aside. 

[EM.  Note.— For  other  eases,  see  Taxatiwi, 
Cent  Dig.  I  13S8;  Dec  Dlg^  |  674.*] 

Appeal  from  circuit  Conrt,  Prince  Qeorge^B 
Goun^;  Oe&  a  Merri^.  Judge. 

Appeal  1^  Max  Lansburgh  against  Geor^ 
T.  Donaldson.  Judgmoit  for  defendant  and 
plaintiff  appeals.  Berersed. 

Argaed  before  BOYD.  C.  J.,  and  BRISCOE. 
PEAROB.  SGHMUGKBR.  BURKE,  WORTB- 
INGTON,  and  THOMAS,  JJ. 

Clayton  E.  Emlg,  for  appellant.  Fillmore 
Beall  and  Charles  H.  Stanley,  for  appellee. 

BURKE,  J.  This  Is  an  appeal  from  an 
order  of  the  circuit  court  for  Prince  George's 
county  sustaining  a  demurrer  to  the  bill  of 
complaint  and  dismissing  the  bill.  The  bill, 
among  other  things,  alleges  the  following 
facts,  which  are  admitted  by  the  demurrer  to 
be  true,  and  which,  for  the  purposes  of  this 
appeal,  are  all  the  facts  that  need  be  stated: 
The  complainant  was  the  owner  In  fee  of  a 
farm  situated  In  Prince  George's  coxmty,  and 
In  the  year  1892  he  leased  this  farm  to 
Geoi^te  T.  Donal^on,  the  appellee,  who 
agreed'  to  pay  an  annual  rental  of  $100.  The 
appellee  entered  into  possession  of  the  prem- 
ises, and  from  time  to  time  paid  rent.  The 
relation  of  landlord  and  tenant  existed  for  a 
number  of  years,  and  during  that  time  the 


tenant  remored  from  tiie  irremlaeB  valuable 
mineral  nnder  p<mtract  with  the  landlord,  but 
has  never  accounted  to  him  therefor,  and  he 
also  became  further  Indebted  to  the  complain- 
ant on  other  accounts  which  he  has  failed  to 
dischai^.  Donaldson  failed  to  pay  bis  rent 
promptly,  and  because  of  his  failure  In  this 
respect  the  complainant  was  not  able  to  pay 
the  taxes  due  upon  the  property,  and  the 
farm  was  sold  by  public  authority  to  enforce 
their  collection.  Donaldson  was  then  In  pos< 
session  of  the  property  as  tbe  tenant  of  the 
complainant  purchased  the  premises  at  the 
tax  sale.  It  Is  alleged  tliat  he  fraudulently 
acquired  the  tax  title  to  the  premises,  and 
that,  while  the  relation  of  landlord  and  ten- 
ant existed,  be  fraudulently  and  without  the 
knowledge  and  consent  of  the  plaintiff  ap- 
plied mon^  for  the  payment  of  said  taxes 
on  the  premises  at  a  time  and  period  when  he 
was  indebted  to  the  complainant  for  rent 
and  for  other  moneys  due  under  various  oth- 
er agreements  arising  and  existing  during  the 
period  of  hla  tenancy.  The  plaintiff  has 
made  various  efforts  to  reimburse  Donaldson 
for  moneys  expended  by  him  for  taxes,  and 
has  offered  and  has  been  ready  and  willing  to 
pay  him  any  and  all  taxes  which  he  may 
have  paid  for  state  and  county  purposes  on 
account  of  the  rented  premises,  but  has  been 
unable  to  ^ect  a  satisfactory  settlCTsent 
with  him.  The  complainant  tenders  himself 
ready  to  account  to  the  defendant  for  all 
taxes  paid  by  him,  provided  the  defendant  ac- 
count and  pay  for  tbe  use  and  occupation  of 
the  premises.  The  prayer  for  rell^  is  (a) 
that  the  defendant  may  be  decreed  to  hold 
the  tax  title  to  the  land  and  premises  describ- 
ed in  the  bin  in  trust  for  the  c(HnpIalnant ; 
(b)  that  an  accounting  may  be  had  between 
the  parties  whereby  the  defendant  may  be 
charged  with  the  use  and  occupation  of  the 
premises  from  the  time  he  entered  into  po»- 
session  thereof  as  tenant,  and  that  he  be 
credited  with  whatever  sums  of  money  be 
may  have  paid  for  state  and  county  taxes  on 
account  of  the  land,  and  for  other  and  gen- 
eral relief,  ^e  grounds  assigned  for  the 
demurrer  are  (1)  that  the  plaintiff  has  not 
stated  such  a  case  as  entitled  him  to  any  re- 
lief ;  (2)  that  the  plaintiff  has  adequate  re- 
lief in  a  court  of  lew.  The  court  In  its  opin- 
ion found  that  the  plaintiff  was  out  of  i>ob- 
sesslon,  and  treated  the  proceeding  as  one  to 
annul  the  tax  deed  under  which  the  defend- 
ant has  acquired  a  good  prima  fade  title  to 
the  propert7,  and  dismissed  the  bill,  for  tbe 
reason  that  the  plaintiff  had  "a  full  and  ade- 
quate remedy  at  law  by  an  action  of  eject- 
ment in  which  proceeding  all  disputed  ques- 
tions raised  by  the  bill  can  be  fully  ad- 
Justed." 

It  is  provided  by  section  69,  art  81,  Code 
Pub.  Gen.  Laws  1904,  that:  "Tbe  tenant  or 
person  holding  a  leasehold  estate  shall  pay- 
to  the  collector  the  taxes  levied  upon  the  de- 
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mlsed  premlsee,  and  shall  hare  his  action 
against  the  landlord  for  the  sums  bo  paid, 
and  may  deduct  the  same  ont  of  the  rent  re- 
served, nnleas  otherwise  agreed  between  the 
lessor  and  leasee.  This  section  not  to  apply 
to  OarreCt  conntr."   The  defradant  at  the 
time  he  purchased  the  proper^,  being  under 
a  itatntory  obligation  to  pay  the  taxes,  the 
(acts  alleged  In  the  bill  bring  the  case  direct- 
ly within  the  principle  announced  In  Oppen- 
hebner  t.  Levi,  96  Md.  296.  M  Ati.  74.  60 
L.  R.  A.  729.  A  number  of  cases  from  other 
Jurisdictions  were  cited  at  the  hearing  by 
counsel  for  the  appellant  to  the  effect  that, 
under  the  allegations  contained  In  the  bill, 
a  court  of  eqnity  would  have  power  to  grant 
the  relief  prayed  for  In  the  absence  of  an 
obUgatirai  on  the  part  of  the  tenant  to  pay 
taxes ;  but  we  prefer  to  rest  the  decision  up- 
on (^pentaelmer's  Case,  In  which  Judge 
Pea  roe  collected  and  reviewed  the  authorities 
which,  under  the  facts  stated  In  the  bill, 
abundantly  support  the  plaintiff's  position. 
The  (pinion  in  that  case,  after  stating  the 
general  rule  announced  In  all  the  cases  In 
this  court  upon  the  subject,  "that  those  only 
who  hare  a  clear  1^1  and  equitable  title  to 
the  land,  connected  with  possession,  have  a 
right  to  claim  the  interference  of  a  court  of 
equity  to  give  them  peace,  or  dissipate  a 
cloud  on  title,"  proceeds  to  say :  "There  are, 
however,  well-established  legal  principles,  ap- 
plicable to  tbe  facta  of  tbls  case,  which,  In 
our  opinion,  take  It  ont  of  the  general  rule, 
and  bring  It  within  the  exceptions  In  which 
equity   has  jurisdiction.     These  principles 
cannot  be  better  stated  than  In  the  language 
of  Judge  Cooley.  extracted  from  his  law  of 
taxation :   *Sbme  persons  from  their  relation 
to  tbe  land  or  to  the  tax  are  precluded  from 
becoming  purchasers  on  grounds  which  are 
apparent  when  their  relation  to  the  property 
and  to  the  taxes  Is  shown.   The  title  to  be 
given  at  a  tax  sale  is  a  title  based  on  tbe 
default  of  a  person  who  owes  to  the  public 
the  duty  to  pay  the  tax,  and  the  sale  is  made 
by  way  of  «iforclng  that  duty.   But  one  per- 
son may  owe  the  duty  to  the  public  and  an- 
other may  owe  It  to  the  owner  of  the  land 
1^  reason  of  contract  or  other  relations. 
Such  a  case  may  exist  where  tbe  land  Is  oc- 
cupied by  a  tenant,  who,  by  his  lease,  bad 
obligated  himself  to  pay  the  taxes.  Where 
this  la  the  relation  of  the  parties  to  the  land, 
it  would  cause  a  shock  to  the  moral  sense  if 
tbe  law  would  penult  this  tenant  to  neglect 
his  duty,  and  then  take  advantage  thereof  to 
cut  ofT  bis  lessor's  title  by  buying  in  the  land 
at  a  tax  sale.   *   •  *  There  Is  a  general 
printdple  applicable  to  such  cases,  which  may 
be  stated  thus:   That  a  purchase,  made  by 
one  whose  duty  It  Is  to  pay  the  taxes,  shall 
aperatB  as  a  payment  on^.    He  shall  ac- 
qnire  no  right  as  against  a  third  par^  by 
a  neglect  of  the  duty  which  he  owed  to  such 
party.   IWs  prlndide  Is  universal,  and  Is  so 


entirely  reasonable  and  Just  as  scarcely  to 

nee^d  the  support  of  authority.* "  Among  the 
cases  cited  as  supporting  the  principle  stated 
by  Judge  Cooley  Is  that  of  Burgett  v.  Talia- 
ferro, 118  111.  616,  9  N.  EL  834,  In  which  it  Is 
held  that  "that,  at  most,  the  tenant  could  on- 
ly become  seised  under  the  tax  deed  In  trust 
for  his  landlord,  if  living;  if  dead,  then,  for 
his  heirs,  or  assigns."  It  Is  stated  In  24  Cyc., 
954,  that  "a  porctiaser  cannot  acquire  a  title 
as  against  bis  landlord  by  a  purchase  of  tbe 
premises  at  a  tax  sale,  when  tbe  duty  to  pay 
the  taxes  for  which  the  premises  were  sold 
devolved  upon  ttyo  tenant,  either  by  statute, 
or  by  agreement"  To  the  like  effect  la  the 
case  of  Smith  v.  Specht,  58  N.  J.  Eq.  47,  42 
AtL  699. 

Assuming,  as  we  must  do.  the  truth  of  the 
facts  alleged  In  the  bill,  we  are  of  oplnl<Hi 
that  the  lower  court  committed  an  error  in 
sustaining  the  demurrer  and  dismissing  tbe 
bill,  and  that  Its  order  to  that  effect  most  be 
reversed. 

Order  lerttwd,  with  costs,  and  cause  re- 
manded. 


DAVIS  et  al.  v.  BLACEISTON. 
(Court  of  Appeals  ot  Maryland.  Nov.  14, 1908.) 

1.  MOBTOAGES    (I  867*)— FOBEGLOSITBB— PEB- 

soNB  WHO  Hat  Qcbstxoh  YALiDirr. 

Thi  only  person  who  can  complain  that  he 
is  directly  injured  by  a  defect  of  title  to  prop- 
erty sold  uDder  mortgage  foreclosure  is  the  par- 
chafler,  as  all  that  can  be  sold  is  the  title  off  the 
mortgagor  at  the  time  of  tbe  recording  of  the 
mortgage,  and  If,  by  reason  of  any  defect  in  tbe 
aathority  of  the  part?  making  tbe  sale,  that 
title  did  not  effecnielly  paas  to  tbe  purchaser, 
be,  and  not  the  mortgagor,  is  Oie  suffer  there- 
from. 

[EH  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  1 867.*] 

2.  MOBTaAGBS  (S  367*)— FoBici^snRB  Sau— 
DuTT  OF  Assignee  of  Mobtoage. 

It  cannot  be  Insisted  that  it  was  tbe  daty 
of  a  mortgagee,  before  foreclosing  and  sellini' 
the  property,  to  clear  the  title  ot  an  alleged 
cloud,  where  it  Is  not  shown  that  the  land  soid 
at  a  lower  price  becaase  of  such  alleged  cloud, 
nor  that  there  were  other  bidders  than  the  ac- 
tual purchaser  present  at  the  sale,  who  tor 
fear  the  alleged  cloud  refrained  from  bidding 
a  higher  price  for  tlie  land,  nor  that  persons 
were  deterred  from  attending  the  sale  because 
of  the  doubt  as  to  the  title. 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Dec.  Dig.  I  8«7.*] 

3.  MOBTGAQKS  (S  867*>— FOBXCLOSUBB— OPBH- 

IN6  OK  Vacating  Sale. 

Eivideoce  in  proceedii^  to  prevent  the  rati- 
fication ot  the  foreclosure  sale  of  mortgaged 
property  held  not  to  show  that  the  land  failed 
to  bring  Its  true  value  at  the  sale  because  of 
an  alleged  cloud  on  tlie  title. 

[Bd.  Note.— For  other  oases,  see  Mortgages, 
Dec.  Dig.  S  367.*] 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty; Robert  R.  Henderson,  Judge. 

John  W.  Davis  and  another  appeal  from 
an  order  of  tbe  circuit  court  overruling  ex- 
ceptions to  a  sale  of  mortgaged  property  by 
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D.  James  BlacfclBton  and  ratl^Tlng  tba  sale. 

Affirm  ftfl. 

Argued  before  BOYD,  0.  J.,  and  BBISCOE, 
PEl&BCE.  8CHMUOKEB,  BUBEE,  WOBTH- 
INGTON,  and  THOMAS,  JJ. 

J.  W.  Scott  Cocbrane,  for  appellants.  Rich- 
ard 8.  Bell  and  D.  James  Blacklaton,  for  ap- 
pellee. 

SOHMUCKEB,  J.  This  Is  an  appeal  from 
an  order  of  the  circuit  court  for  Allegany 
county  orermllng  the  appellants'  exceptions 
to  a  sale  of  mortgaged  property  and  finally 
•  ratifying  the  sale.  The  mortgage  was  made 
In  the  usual  form  by  the  appellant  and  tala 
wife  to  John  B.  Widener  on  May  5.  1898.  to 
secure  the  payment  of  an  Indebtedness  of 
9390,  which  was  represoited  by  three  prom- 
issory notes  maturing  at  two,  three,  and 
four  years  from  date,  with  Interest  On  the 
20th  of  February,  1908,  the  mortgage,  then 
long  overdue,  was  assigned  by  the  mortgagee 
for  the  purpose  of  foreclosure  to  D.  J.  Bladk- 
iston,  who  promptly  took  the  requisite  steps 
under  article  66  of  the  Gode  (Pub.  Qen.  Laws 
1904)  for  a  sale  of  the  mortgaged  ^operty, 
consisting  of  a  farm  of  832%  acres.  Before 
the  sale  was  made,  the  appellant  filed  a  peti- 
tion in  the  mortgage  proceedings  for  an  or- 
der of  court  "staying  and  restraining  the  sale" 
because  of  the  all^^ed  mental  incapacity  of 
Widener  at  the  time  he  executed  the  assign- 
ment  to  Mr.  Blacklston.  An  order  to  show 
cause  was  passed  on  this  petition,  but,  after 
an  answer  had  been  filed  denying  Its  allega- 
tions and  testimony  taken,  the  court  dis- 
missed the  petition,  and  Mr.  Blacklston  sold 
the  farm  under  the  mortgage  proceedings  at 
public  sale  to  the  mortgagee,  Widener,  at 
the  price  of  $700.  After  this  sale  had  been 
reported  to  the  circuit  court  by  Mr.  Blackls- 
ton and  an  order  of  ratification  nisi  had 
been  passed,  the  appdlants  filed  exceptions 
to  its  ratification,  for  the  same  reason  which 
they  had  assigned  In  their  prerious  applica- 
tion to  hare  It  stayed.  The  grounds  of  ob- 
jection to  the  ratification  of  the  sale  are 
thus  stated  In  the  exceptions: 

"First.  Because  the  assignment  of  mort- 
gage to  D.  James  Blacklston  for  the  purpose 
of  foreclosure,  and  under  which  said  assign- 
ment said  sale  was  made,  Is  nugatory  and 
Told  for  the  reason  that  the  assignor  was  at 
the  thne  of  said  assignment,  and  now  is,  a 
non  compos  mentis  and  Incapable  Ot  execut- 
ing a  valid  deed  or  contract. 

"Second.  Because,  by  reason  of  the  meutal 
capacity  of  the  assignor  of  mortgage,  no  mar- 
ketable title  to  the  property  was  offered  at 
the  sale  reported,  and  the  property  by  reason 
thereof  did  not  brli^  half  its  value." 

No  objection  was  made  to  the  validity  of 
the  mortgage  Itself,  or  the  mode  and  form 
of  conducting  the  sale,  nor  was  any  offer 
made  to  pay  the  mortgage  debt,  nor  was  it, 
otherwise  than  Inferentlally,  If  at  all,  averred 
in  the  exceptions  that  there  were  persons 
ready  and  willing  to  give  a  higher  price  for 


the  property  at  the  time  of  the  sale  who  were 
deterred  from  bidding  on  It  because  of  ni. 
apprehension  that  its  title  was  doubtful  or 
clouded.  Strictly  speaking,  the  only  per- 
son who  could  complain  that  he  was  direct- 
ly Injured  by  a  defect  of  title  to  the  proper- 
ty sold  under  a  proceeding  like  the  present 
one  is  the  purchaser.  AH  that  could  be  sold 
under  the  proceeding  was  the  title  of  the 
mortgagor  at  the  time  of  the  recor^ng  of  the 
mortgage,  and.  If  by  reason  of  any  d^ect  In 
the  authority  of  the  party  making  the  sale 
that  title  did  not  effectually  pass  to  the  pur- 
chaser, he,  and  not  the  mortgagor.  Is  the  suf- 
ferer therefrom.  Warfield  v.  Boss.  88  Md.  86. 

The  exceptants*  ground  of  complaint.  If 
any  they  have,  apart  from  mere  hiadequacy 
of  price.  In  reality  Is  that  the  assignment  of 
the  mortgage  to  Mr,  Blacklston  was  not 
void,  but  valid,  and  therefore  the  sale  made 
by  talm  did  pass  the  mortgagor's  estate  to 
the  purdiaser,  but  that  there  existed  an  ap- 
parent, though  not  real,  mental  Incapacity 
of  the  assignor  so  notorious  as  to  cast  a 
cloud  upon  Mr.  Blacklston's  title  to  the  mort- 
gage, and  prevent  the  property  from  yielding 
its  full  value  at  the  sale.  They  invoke  In 
their  behalf  the  proposition  announced  by 
this  court  in  Schbidel  v.  Keedy,  43  Md.  418. 
in  reference  to  a  sale  about  to  be  made  under 
a  decree  in  chancery  of  land  freed  of  certain 
liens  and  subject  to  others,  that,  "where  a 
trustee  Is  advised  before  the  sale  of  doubt 
in  regard  to  the  title  or  the  nature  and  char- 
acter of  the  interest  of  the  property  to  be 
sold,  it  is  his  duty  to  use  all  reasonable  ef- 
forts to  dlB«nbarrass  the  title  of  such  doubt 
In  order  that  the  property  may  bring  its 
fair  market  value."  Assuming  ex  gratia  that 
the  rule  applied  In  that  case  to  the  trus- 
tee about  to  sell  under  the  decree  in  chan- 
cery Is  applicable  In  Its  full  force  to  a  mort- 
gagee or  his  assignee  la  selling,  ex  parte  un- 
der a  power,  only  the  Interest  of  a  mortgagor 
In  mortgaged  land,  the  record  before  us 
falls  to  present  a  case  calling  for  Its  applica- 
tion. The  evidence  does  not  show  that  the 
land  sold  at  a  lower  price  because  of  the  al- 
leged cloud  on  Its  title.  It  does  not  appear 
that  there  were  any  other  bidders  than  the 
mortgagee  or  his  agent  present  at  the  sale 
who,  but  for  fear  of  the  alleged  cloud,  would 
have  paid  a  higher  price  for  the  mortgaged 
land  than  that  at  wbldi  It  sold.  Nor  Is  it 
shown  that  there  were  persons  wbo  were  de- 
terred from  attending  the  sale  because  of 
doubt  or  apprehension  of  the  validity  of  the 
title  to  be  sold.  The  nearest  approach  to  evi- 
dence bearing  upon  these  essential  facts  is 
the  testimony  of  the  appellant  himself,  wbo 
testified,  when  asked  why  he  allowed  the 
farm  to  be  sold  for  only  $700:  "Because  I 
was  advised  that  be  [presumably  Mr.  Widen- 
er] could  not  £4ve  a  release  on  the  mortgage; 
that's  the  way  It  was."  He  was  then  asked 
whether  he  had  tbe  money  to  pay  more  than 
$700  for  tbe  farm,  and  he  replied:  "I  did 
not  have  tbe  mon^.  but  I  could  have  gotten 
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it"  His  own  cotinael  then,  after  calling  bis 
atteoaon  to  these  qneetlona  and  answers, 
asked  him:    "Did  not  the  opinion  of  Mr. 
Widmer's  Inablll^  to  execute  a  release  of 
tbe  mortgage  prevent  and  hinder  7on  In 
borrowing  money  on  the  property?"  to  which 
he  answered,  "Tea,  sir."    He,  however,  men- 
tioned tlie  name  of  no  one  to  whom  he  had 
anplled  to  borrow  money  on  the  land  and 
by  whom  he  bad  been  refused  for  the  reason 
assigned  by  him,  nor  did  he  name  or  prodnce 
a  single  person  who  was  deterred  from  at- 
teodlDg  the  sale  or  bidding  on  tbe  property 
because  of  an  apprehended  defect  In  or  cloud 
qxm  tbe  title  to  tbe  land  sold.   This  evl- 
doice,  It  is  needless  to  say,  falls  far  short 
of  sustaining  the  appellants*  cont^tlon  that 
tbe  mortgaged  land  failed  to  bring  Its  true 
value  at  the  sale  because  of  any  cloud  real 
or  apprehended  upon  its  title.   The  evidence 
sbowB  that  tiM  land  sold  for  only  about  one> 
liaif  of  tbe  Talne  put  upon  It  by  the  witness- 
es, but  there  Is  no  evidence  that  the  sale  was 
not  fidriy  ooadiieted,  and  it  wu  admitted  In 
argomeDt  by  the  aMWllant  that  this  was  no 
socb  inadequacy  of  price  as  of  itself  to  afford 
gnnmd  for  setting  aside  the  sale.    It  fur- 
ther appeara  from  the  evidence  that  tbe  ap- 
peUant  bad  not  even  paid  the  interest  on  tbe 
mortgage  debt  for  several  years  before  the 
proceedings  for  its  sale.   We  do  not  regard 
tbe  evidence  In  tbe  record  touching  the  men- 
tal condition  of  Mr.  Widener  when  be  made 
tbe  assignment  of  tbe  mortgage  to  Mr.  Black* 
^ton  as  relevant  to  tbe  real  issues  presented 
tv  the  caae,  bat  we  do  not  hesitate,  after 
eaiefoUy  readlnc  all  of  that  evidence,  to 
■ay  that  we  folly  concur  In  tbe  condnston 
readied  by  the  learned  judge  Iwlow,  and 
eipressed  In  his  opinion,  that  It  entirely  foils 
to  sQccessfuUy  Impeach  Mr.  Widener's  com- 
petency to  make  a  valid  deed,  or  to  show 
tbat  lie  tailed  to  exhibit  a  sensible  and  Intel- 
ligent purpose  In  connection  with  tbat  trans- 
ictioa  or  a  complete  grasp  of  Uie  sltnation 
ff^bicb  he  then  occupied. 
The  decree  appealed  from  will  be  afflrmed. 
Decree  affirmed,  with  coots. 


MILLER  et  al.  v."  COSMIO  CEMENT,  TILE 

&  8T0NB  CO. 
(Coort  of  Appeals  of  Maryland.  Nov.  14,  190S.) 
1.  CoBPosATioRS  (I  76»)  —  Stock  SuDflCBip- 

nOKS—PBOPEBTY  AS  PATMBIfT— AUTHOBITT 

rBoic  Stockholdebs— Necbssitt. 

An  agreement  by  a  board  of  directors  to 
i^ire  a  formula  in  exchange  for  stock  was 
void,  became  not  anthorized  by  tbe  "stockboldera 
uwnbled  in.  genera)  meeting,"  as  reguired  by 
Code  Pab.  Gen.  Laws  1901,  art  23,  f  68. 

i&d.  Note.— For  oQter  cases,  see  Corporations, 
D«.  Dig.  I  76.  •] 

-  COBFOBATIOHS  (S  456*)  —  GOITIBAOIS— PAB- 

TIAL  INVALIDITT— DiVIBlBILITT. 

A  contract,  binding  one  to  transfer  a  form- 
ula to  a  corporation  and  render  services  as  a 
i^iDist  in  exchange  for  $90,000  in  stock  and 


flO,000  in  cash,  and  reciting  that  the  cash 
should  be  in  lieu  of  salary  as  chemist,  thoui^ 
v(^  as  to  the  stock  aabscription  for  want  of 
aatlwrity  from  the  stockholders,  as  required  by 
Code  Pub.  Oen.  Laws  1904,  art  IS,  fi  69,  is 
valid  as  to  tbe  contract  for  employment,  es- 
pecially where  the  company  accepted  his  seir- 

[Ed.  Note.— For  other  eases,  see  Owpotatkms, 
Dec.  Dig.  S  456.*] 

&  WOBK  AND   LABOB  (|  10*)  —  INDITIUBUI 
CONTBACTS— QUARTUV  MBBUIT. 

If  a  corporate  contract  to  ezchan^  stock 
and  cash  for  property  and  services,  void  as  to 
the  stock  subecription  was  Indivisible,  the  party 
rendering  the  services  could  recover  on  a  qnanr 
turn  meruit  tor  tin  serriees  actually  rendered 
and  acc^ted  bj  tlie  oompuj  before  receivership 
proceedings, 

[Ed.  Note.— For  other  case^  see  Woric  and 
Labor,  Dec  Dig.  t  10.*] 

4.  COBPOBATIOna   ({  665*)  —  Iitsolvbnot  — 
Glaius— Sbbvices. 

Under  a  corporate  contract  to  pay  one  $10,- 
000  for  services,  $2,000  down,  and  $200  a 
montli,  on  Ilgaidation  of  the  comiwny's  affairs 
after  ll  months*  service  his  claim  shonld  be  al- 
lowed for  $4,200,  less  credits,  with  doe  propot^ 
tion  of  interest,  he  being  entitled  to  full  pay- 
ment for  salary  accruing  within  three  months 
l)efore  the  receivership  proceedings,  and  a  divi- 
dend as  a  gmeral  creditor  for  tlie  balance  of  his 
claim. 

[EJd.  Note.— For  other  cases,  see  0(»i>orations, 
Dec  Dig.  I  565.*] 

Appeal  from  Clrcnlt  Conrt  No.  2  of  Balti- 
more City;  James  P.  Gorten,  Judge. 

Action  by  Charles  F.  Miller  and  others 
against  the  Cosmic  Cement,  Tile  &  Stone 
Company.  From  an  order  sustaining  excep- 
tions to  an  auditor's  account  and  directing 
a  restatement,  plalntifFs  appeal.  Reversed 
and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE,  PEABCE,  SCHMUCEEB»  BURKE, 
THOMAS,  and  HENET,  JJ. 

Edwin  H.  Brownley  (Martin  G.  Eenney,  <tf 
counsel),  for  appdlants.  B.  B.  Sbreeres,  .for 
appellee. 

SCHMUCKER,  J.  This  Is  an  appeal  from 
an  order  of  circuit  court  No.  2  of  Baltimore 
'  City  sustaining  exceptions  to  an  auditor's  ac- 
count, and  directing  Its  restatement  In  a 
designated  manner.  Tbe  account  distributed 
tbe  assets  of  the  appellee  company  wblch 
bad,  by  a  previous  order  In  this  case,  been 
placed  In  the  hands  of  a  receiver  for  liquida- 
tion because  of  Its  Insolvency.  The  only 
claim  Involved  in  tbe  exceptions  Is  the  one 
filed  by  Dr.  P.  B.  Wilson,  Jr..  for  a  balance 
of  $9,415,  alleged  to  be  due  on  account  of 
salary  agreed  to  be  paid  to  him  as  chemist 
It  appears  from  the  record  that  Dr.  Wilson 
after  several  years  of  experimenting  had 
made  what  was  believed  to 'be  a  new  and 
useful  discovery  in  tbe  production  of  cement, 
tile,  and  stone.  During  these  experiments 
be  bad  received  financial  and  practical  as- 
sistance from  James  F.  Morrison  and  Morrill 
N.  Packard.  In  July,  1904,  the  appellee  com- 
pany was  incorporated,  with  a  capital  stock 
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of  1200,000,  tmder  tbe  general  laws  of  the 
state,  by  MorrisoQ,  Packard,  Wilson,  and 
others  for  the  purpose  of  manufacturing  and 
dealing  In  cement,  tile,  and  atone,  to  be 
made  after  tbe  formula  discovered  by  Dr. 
Wilson.  AboQt  $17,800  of  the  stock  was  sub- 
scribed for  by  persons  other  than  Dr.  Wil- 
son, and  those  BUbscrlptlons  were  eventually 
paid  up  to  the  company  or  Its  receiver.  On 
July  26,  1904,  at  the  flrst  corporate  meeting 
of  the  company,  Dr.  Wilson  made  to  It  In 
writing  a  proposition  to  "sell,  dispose  of 
and  transfer"  his  discovery,  and  the  secret 
formula  embodying  It,  with  the  sole  and  ex- 
clusive right  to  the  use  thereof,  to  be  paid 
for  upon  th^  following  terms,  as  set  forth  in 
his  oCrer:  **The  terms  upon  which  I  oflet 
to  sell  and  transfer  the  aforesaid  discovery 
and  formula  to  your  company  are  that  I 
shall  receive  the  sum  of  one  hundred  thou- 
sand ($100,000)  dollars  for  the  same,  and 
that  your  company  shall  enter  into  a  contract 
to  employ  me  in  tbe  capacity  of  chemist  for 
said  company  at  such  a  salary  as  shall  be 
determined  upon  to  be  fair  compensation  for 
vas  service,  taking  into  consideration  the 
earnings  thereof.  I  agree  to  take  as  part 
payment  of  said  sum  of  one  hundred  thou- 
sand ($100,000)  dollars,  ninety  .  thousand 
($90,000)  doUars  worth  ol!  the  capital  stock 
of  your  company  at  Its  par  value,  and  the 
balance  of  ten  thousand  ($10,000)  dollars  In 
such  cash  payments  and  as  promptly  and  at 
such  times  as  will  not  seriously  Interfere 
with  the  successful  operations  of  your  com- 
pany financially.  I  agree  that  said  cash  sum 
of  ten  thousand  dollars  ($10,000)  shall  be  in 
lieu  as  salary  as  chemist,  until  said  sum 
has  been  fully  paid,  as  follows:  Two  thou- 
sand dollars  ($2,000)  In  cash  upon  the  ex- 
ecution of  said  transfers  and  agreements  and 
two  hundred  dollars  per  montb  ($200.00) 
thereafter  until  said  sum  of  ten  thousand 
($10,000)  dollars  has  been  fully  paid,  said 
payments  to  commence  on  the  flrst  day  of 
August,  1904."  It  is  apparent  from  the 
terms  of  this  proposed  dlspoM.!  of  the  dlit- 
covery  and  formula  to  the  company,  in  con- 
sideration, to  the  extent  of  $90,000,  of  the 
Issue  by  It  of  Its  capital  stock,  as  well  as 
from  tbe  manner  of  Its  attempted  acceptance 
on  the  part  of  the  company,  that  the  trans- 
action was  Intended  to  be  a  subscription  by 
Dr.  Wilson  to  that  amount  of  Its  stock  to 
be  paid  for  in  property,  consisting  of  the 
discovery  and  formula,  under  the  provisions 
of  section  60,  art.  23,  Code.  The  proposition 
thus  made  was  refwred  by  the  company  to 
a  committee  of  three  directors  for  Investiga- 
tion, with  Instructions  to  report  to  a  meeting 
of  the  board  of  directors  to  be  held  on  July 
28th,  "to  consider  the  propriety  of  making 
said  purchase,  and  to  fix  the  terms  upon 
which  it  should  be  made."  At  the  meeting 
of  the  board  of  directors  held  on  July  28th 
this  committee  reported  that  after  having 
"examined  carefully  the  merits,  worth,  use, 
and  adaptability  (rf  the  dlscovexy  and  formu- 


la offered  by  Dr.  Wilson,  both  as  to  Its  sclen- 
Uflc  and  commercial  values,"  they  found  it 
to  be  of  great  present  and  pros];)ective  value, 
and  they  recommended  its  purchase  upon  the 
terms  set  forth  In  the  offer  of  sale  made  by 
him.  The  offer  was  then  formally  accepted 
by  a  resolution  of  the  board  of  directors, 
which  also  authorized  the  president  of  the 
company  to  do  all  acts  on  Its  t>ebalf  requisite 
to  the  consummation  of  the  transacti(Hi. 

The  company  having  failed  to  pay  the 
bonus  tax  to  the  state  prior  to  the  meetings 
of  July  26th  and  28tb,  the  tax  was  paid, 
and  the  proceedings  of  the  board  of  directors 
at  those  two  meetings  was  formally  ratified 
at  a  meeting  of  that  board  held  on  Septem- 
ber 1,  1904.  The  record,  however,  contains 
no  evidence  that  the  acquisition  by  the  com- 
pany of  Dr.  Wilson's  discovery  and  formula 
in  return  for  tbe  Issue  to  him  of  $80,000  of 
its  stock  was  ever  authorized  by  Its  stock- 
holders assembled  In  general  meeting  pursu- 
ant to  a  call  to  consider  the  propriety  of  re- 
ceiving It,  as  is  required  by  section  69,  art 
23,  Code  (Pub.  Gen.  Laws  1904),  as  a  condi- 
tion precedent  to  the  validity  of  the  accept^ 
ance  by  such  corporation  of  any  species  of 
property  in  payment  of  subscriptions  to  any 
part  of  their  capital  stock.  Neither  a  writ- 
ten transfer,  nor  an  actual  delivery  of  tbe 
formula,  nor  a  disclosure  of  Its  contents,  was 
ever  made  by  Dr.  Wilson  to  the  company, 
nor  were  the  $90,000  of  stock  ever  actually 
Issued  to  him,  but  the  company  had  the  ben- 
efit of  the  use  of  the  process  described  In 
the  formula  in  Its  manufacturing  operations, 
which  were  conducted  under  the  direction 
and  supervision  of  the  doctor  himself  as  its 
chemist  The  formula  remained  in  a  safe 
deposit  box  in  the  Drovers*  &  Mechanics* 
National  Bank  In  the  Joint  custody  of  Mor- 
rison, Dr.  Wilson,  and  Packard,  where  it  had 
been  for  some  time  prior  to  the  organization 
of  the  company.  There  was  an  understand- 
ing between  the  parties  interested  In  the  com- 
pany that  no  certificates  of  stock  should  be 
issued  until  after  tbe  lapse  of  a  year  from 
Its  Incoriraratlon.  The  company,  having  thus 
obtained  the  use  and  benefit  of  Dr.  Wilson's 
process,  established  a  factory  and  plant,  and 
endeavored,  imder  his  supervision,  to  manu- 
facture and  sell  the  products  to  which  It  was 
believed  to  be  adapted.  The  material  pro- 
duced at  the  factory  proved  to  be  unsalable 
and  of  no  market  value,  and  the  company 
became  financially  embarrassed,  by  its  manu- 
facturing enterprise,  to  such  a  d^ree  that 
Its  insolvency  supervened,  and  it  was  put 
in  the  hands  of  a  receiver  for  liquidation, 
on  the  bill  of  complaint  of  a  (redltor,  by 
an  order  of  court  passed  In  tills  case  oa 
Jime  12th,  1905.  During  the  progress  of  the 
liquidation  of  the  company's  affairs,  Dr. 
Wilson  filed  In  the  case  his  claim,  as  a  cred- 
itor of  the  company,  which  forms  the  subject 
of  the  present  controversy.  That  dalm  la 
stated  upon  the  theory  that  the  doctor  la, 
under  bis  agreement  with  the  company,  en- 
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titled  to  $10,000  salary  as  Its  cbemlat,  and 
the  alleged  balance  of  98,416  in  eontroveray 
1b  arrived  at  by  allowing  credit  on  the  $10,- 
000,  for  aeverai  payments  made  thereon, 
amounting  to  $585.  Tbe  auditor  In  his  ac- 
count distributing  the  net  assets  In  the 
hands  of  the  recelTer,  treated  Dr.  Wilson 
as  a  general  creditor  to  the  extent  of  $0,415, 
and  Interest,  and  allowed  him  a  dividend 
thereon.  To  that  allowance  exceptions  were 
filed  by  the  appellants'  William  Hollings- 
worth,  who  is  a  creditor  of  the  company,  and 
James  F.  Morrison,  who  Is  both  a  creditor 
and  stockholder.  The  exceptions  go,  among 
other  things,  to  the  validity  of  the  claim 
and  of  the  contract  upon  which  it  Is  fonnded. 
The  learned  judge  below  sustained  the  ex- 
ceptions, and  directed  the  statement  of  a 
new  accoont,  allowing  a  dividend  to  Dr.  Wil- 
son as  a  general  creditor  "upon  $2,000  as  of 
the  date  of  September  2,  1904,  and  a  divi- 
dend uiK>n  the  further  sum  of  $2,200  (being 
11  months,  at  the  rate  of  $200  a  month  from 
August  1,  1»04)  less  the  sum  of  $685  to  be 
deducted  from  the  said  sum  of  $2,200  at  the 
times  when  the  amounts  were  paid  which 
constitute  the  snm  of  $585."  We  thinlt  nei- 
ther the  theory  adopted  by  the  auditor  In 
stating  hiB  account,  nor  the  conclusion  reach- 
ed by  the  court  below  in  its  acUon  upon  the 
exceptions,  was  entirely  correct 

We  will  first  conrfder  whether  the  attempt- 
ed contract  between  Dr.  Wilson  and  the  com- 
pany ever  became  binding  upon  the  parties 
to  It.  and  if  BO,  to  what  extent  Its  most 
essential  feature,  consisting  of  the  effort  to 
pay  for  $90,000  of  the  capital  stock  of  the 
company  by  a  transfer  to  It  of  the  formula 
for  the  manufacture  of  the  articles  therein 
mentioned,  was  void  because  of  the  failure, 
on  the  part  of  the  company,  to  comply  with 
the  Imperative  and  unequivocal  requirements 
of  the  statute  law  relating  to  the  issue  of 
stock  by  corporations.  Section  69,  article  23, 
Code  (Pub.  Gen.  Laws  1904)  provides  that: 
"Subscriptions  to  the  capital  stock  of  such  of 
eald  corporations  as  have  capital  stock  may 
be  made  In  land  or  other  property  at  a  valua- 
tion agreed  upon  between  the  corporation  and 
tbe  subscriber  where  the  property  so  subscrib- 
ed shall  be  such  as  It  Is  proper  that  the  said 
corporation  shall  own  for  the  advancement  of 
the  panKMM  for  which  it  was  Incorporated, 
but  such  subscriptions  shall  not  be  other- 
wise received,  nor  shall  they  be  so  receiv- 
ed unless  the  same  shall  have  been  previous- 
ly authorized  by  the  stockholders  assembled 
in  general  meeting,  pursuant  to  a  call  to  con- 
sider the  jwoprlety  of  receiving  the  said  sub- 
icriptlcm  and  of  fixing  the  terms  upon  wliich 
It  shall  be  received."  It  was  beyond  tbe  pow- 
er of  the  appellee  to  make  a  valid  contract 
to  receive  property  of  any  kind  in  payment 
for  any  part  of  Its  capital  stock,  In  plain 
violation  of  the  express  conditions  imposed 
upon  it  by  that  section.  Balle  v.  Calvert  Col- 
lie, 47  Md.  UT;  9  Gyc.  475.  Although  the 
mctlon  of  the  board  of  directors  of  the  com- 


pany was  Ineffectual  to  authorise  the  ao- 
ceptance  of  the  discovery  and  formula  of  Dr. 
Wilson  in  payment  for  capital  stock.  It  was 
not  necessarily  Inadequate  to  make  a  valid 
contract  for  his  employm^t  as  chemist,  es- 
pecially when  It  was  followed  up  by  an  ac- 
ceptance, on  the  part  of  the  company,  of  his 
services  In  that  capadty.   The  proposal  of 
Dr.  Wilson  to  the  company  was  In  a  certain 
sense  a  twofold  on&   Be  offered  to  transfer 
to  It  his  discovery  and  formula,  and  also  to 
enter  Its  service  as  chemist,  and  he  exacted 
two  things  In  return,  the  Issue  to  him  of 
$90,000  in  stock,  and  the  payment  to  him  of 
$10,000.   Although  bis  proposal  to  the  com* 
pany  in  one  place  mentions  $100,000  as  a 
gross  consideration  for  tbe  several  things 
which  be  offered  to  do,  the  last  clause  dis- 
tinctly states  "that  tbe  said  cash  sum  of  ten 
thousand  dollars  ($10,000)  shall  be  In  lieu  of 
salary  as  chemist  until  said  sum  has  been 
fully  paid."  We  think  the  contract  attempt- 
ed to  be  made  by  the  acceptance  of  this  pro- 
posal should  be  held,  upon  a  fair  construction 
of  its  terms,  to  have  been  divisible,  and  the 
portion  of  it  relating  to  the  employment  of 
the  doctor  by  the  company  as  its  chemist  be 
held  to  be  binding  upon  tbe  parties,  although 
the  part  relating  to  the  Issue  of  stock  and 
tbe  transfer  of  the  discovery  and  formula 
must  for  the  reasons  already  stated,  be  held 
to  have  been  void.    Even  if  the  divisibility 
of  tbe  contract  be  held  to  be  doubtful,  the 
doctor  would  still  be  entitled  to  recover  upon 
a  quantum  meruit  for  the  services  as  chemist 
which  were  actually  rendered  by  him  and 
accepted  by  the  company  up  until  the  ap- 
pointment of  the  receiver.   We  have  repeat- 
edly held  that  where  the  work  provided  for 
In  a  contract  has  been  done  by  the  party  re- 
quired thereby  to  do  It,  and  his  work  has 
been  accepted  by  tbe  ot^er  party,  a  recovery 
therefor  may  be  had  on  the  common  counts 
in  assumpsit,  and  tbe  contract  price  will  be 
treated  as  the  measure  of  damages.  Blt^ly 
V.  Grandall,  4  Md.  486;  Applonan  v.  Michael, 
43  Md.  273;   City  &  Suburban  By.  Co.  v. 
Basshor,  82  Md.  405,  38  Atl.  635;  Walsh  v. 
Janvey,  86  Md.  240,  36  Atl.  817,  88  Atl.  938; 
Southn.  Bldg.  Ass'n  v.  Price,  88  Md.  166,  41 
Atl.  53,  42  li.  R.  A.  206.    In  the  last-men- 
tioned case  we  held  that  when  the  platn- 
tlfl  had  performed  his  part  of  a  contract  witb 
a  corporation,  until  the  appointment  of  a  re- 
ceiver for  the  corporation  rendered  the  further 
performance  of  the  contract  by  him  Impos- 
sible, he  was  entitled  to  recover  to  the  extent 
of  the  part  performance  made  by  him  and  ac- 
cepted by  the  corporation.  We  have  also  held 
In  a  series  of  other  cases  that  when  tbe  ap- 
pointment of  a  receiver  for  a  building  asso- 
ciation rendered  Impossible  the  further  per- 
formance by  It  of  the  contracts  with  Its  mem- 
bers, the  contracts  were  thereby  terminated 
and  tbe  members  were  entitled  to  be  allow- 
ed by  the  auditor,  in  the  liquidation  of  the 
assets  of  the  corporation,  for  the  value  of  the 
performance  by  them  of  their  contracts  nntU 
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the  appointment  of  the  receiver.  Low  St. 
Bld«.  Ass'n  T.  Zucker,  48  Md.  44S;  Petera 
BIdg.  Ase'n  T.  Jaecksch.  51  Md.  205;  Hamp- 
atead  BIdg.  Ass'n  t.  King,  58  Md.  280;  Pres- 
ton T.  Woodland,  101  Md.  642,  66  Atl.  836; 
Southern  Bldg.  Ass'n  t.  Price,  88  Md.  168, 
41  AtL  63,  42  L.  B.  A.  206. 

The  appointment  of  the  recelTer  In  the 
present  case  having  rendered  Impossible  the 
further  performance  by  Dr.  Wilson  of  his 
duties  as  Its  chemist,  the  fnrther  question 
remains  as  to  the  measure  of  compensation 
to  be  allowed  him  for  his  previous  services 
In  that  capacity.  By  the  terms  of  the  con- 
tract $2,000  were  to  be  paid  in  cash  "upon  the 
execution  of  the  transfers  and  agreements" 
called  for  by  his  proposal,  and  $200  per 
month  thereafter.  As  we  hare  held  the  ac- 
ceptance of  his  proposal  by  the  board  of 
directors  of  the  company  to  be  sufficient.  In 
connection  with  the  proposal,  to  constitute  a 
valid  contract  of  «nployment  as  chemist,  we 
think  that  such  acceptance  should  In  equity 
be  regarded  as  the  "execution  of  the  agree- 
ment" referred  to  In  the  proposal  quoad  that 
employment,  and  that  the  $2,000  then  to  be 
paid  should  be  Included  In  Dr.  Wilson's  claim. 
The  agreement  to  pay  him  so  large  a  cash 
sum  on  entering  the  employment  was  an  un- 
usual one,  bat  he  testified,  without  contradic- 
tion, that  It  was  demanded  by  him  because 
be  was  required  to  abandon  his  practice  In 
order  to  devote  himself  exclusively  to  the 
service  of  the  company,  and  that  he  had  ex- 
plained that  matter  to  the  board  of  directors. 
He  appears  from  the  record  to  have  served 
the  company  as  chemist  tor  the  11  months 
prior  to  the  receivership,  for  which  $2^900 
would  be  due  falm  under  the  terms  of  the  con- 
tract We,  therefore,  think  that  Dr.  Wilson's 
claim  should  be  recognized  as  valid  to  the 
extent  of  $4,200  less  the  $685,  admitted  to 
have  been  paid  him  on  account,  making  his 
actual  claim  amount  to  $3,616,  with  a  due 
proportion  of  Interest  Of  this  claim  $600 
should  be  allowed  In  full  as  salary  accruing 
within  three  mouths  anterior  to  the  appoint- 
ment of  the  receiver,  and  on  the  balance  of 
the  claim  be  should  be  allowed  a  dividend 
as  a  general  creditor  of  the  company. 

The  otdet  appealed  from  will  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings In  accordance  with  this  opinion. 

Order  reversed  and  cause  remanded  for 
further  proceedings  In  accordance  with  this 
opinion,  the  costs  of  the  appeal  to  be  paid 
out  of  the  fund  in  the  hands  of  the  recelw. 


SCHOCS  et  al.  v.  SOLAR  GASLIGHT  CO. 
(Supreme  Court  of  Pennsylvania.  Oct  6, 1908.) 

1.  EVIDENCI  (S  99*)— Relevahct. 

Evidence  may  be  admisBible  as  tendlne  to 
prove  a  particular  fact,  which  yet,  by  itself,  is 
utterly  insufficIeDt  for  the  purpose. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  i  128;  Dec  Dig.  |  9a*] 


2.  FRATTD  (I  82*) — EVIDIWOB— Admibstbiutt. 

Hhe  test  by  whldi  Uie  relevancy  at  evidence 
to  establish  fraud  is  to  be  determined  is  not 
whether  It  wonld  be  sufficient,  in  itself,  to  war^ 
rant  an  inference  of  fraud,  but  In  such  inquiry 
a  wide  latitude  is  allowed,  the  true  limit  of 
wliich  is  a  fair  cwmeetlon  with  the  tmusactions 
Involved. 

[EA.  Note^For  other  eases,  see  Fraud,  Cent. 
Dig.  I  48;  Dec  Dig.  f 

8.  EJECTMEHT    (I    106*)  —  EIVIDEHOB  —  StTFFI- 
CIEMCT. 

£>vidence  on  an  issue  In  ejectment,  of  wheth- 
er a  certain  person,  as  whose  property  the 

rmtses  in  diqnite  were  sold  by  his  assignee 
bankruptcy  to  plaintiff,  was  tne  resl  owner, 
notwithstanding  the  legal  title  was  iu  defend- 
ant's predecessor.  In  whose  name  title  was  al- 
leged to  liave  been  taken  to  conceal  snch  per- 
son's ownership  from  his  creditors,  held  eaffi- 
cient  to  warrant  an  inference  ot  fraud  and  to 
require  a  submission  of  that  iieae  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Ejectmentt 
Cent  Dig.  S  307 ;  Dec  Dig.  S  106.*] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Ejectment  by  H.  C.  Schock  and  others 
against  the  Solar  Gaslight  Company.  Judg- 
ment for  plaintiffiB,  and  defendant  appeals. 
Affirmed. 

Argued  before  FELL,  BROWN,  POTTER, 
BLEIN,  and  STEWART,  33. 

W.  n.  Hensd  and  D.  McMtflloi,  for  ap> 
pdlant  Wm.  H.  KeUor  and  John  A.  CSc^le, 
for  appellees, 

STBtWART,  J.  Tbe  qneatlon  here  at  Isene 
was  whether  Samuel  Korts,  as  whose  prop- 
erty the  premises  In  disrate  were  aolA  by  bi» 
assignee  in  bankmptqr  to  the  plalntlflk,  was 
at  the  time  of  such  sale  the  real  owner,  not- 
withstanding the  tact  that  the  legal  title 
was  in  the  defendant's  predecessor,  the  Tan- 
ners' Mutual  Fire  Znsnnince  Oranpany.  Tlie 
effort  on  the  part  of  the  plalntUCs  was  to- 
show  that  In  the  orWnal  acquisition  et  tbfr 
several  pTopertles  Kurts  waa  tbe  real  pnr^ 
chaser,  and  tbat  title  was  taloen  In  the  name 
of  the  Insurance  company  wftli  tbe  doable 
purpose,  fitst,  to  sechue  the  company  tor  a 
loan  made  by  It  to  Kurts  to  enable  talm  to 
make  tbe  purchase  and,  second,  to  conceal 
EnrtCs  ownerAip  from  bis  ezisting  cied- 
itora;  and  to  show,  fortbw,  that  ot  the  mtm- 
ey  loaned  to  Kurts  by  the  company  all  bad 
been  repaid,  except  the  sum  of  $2,044.61.  and 
that  Kurts^  ownership  of  the  property  re- 
mained as  originally  acquired,  subject  only 
to  the  payment  of  this  balance  to  the  com- 
inny.  All  the  assignments  of  enor,  with  an 
exception  hereafter  to  be  noted,  relate  to 
rulings  of  the  court  In  admitting  certain  of- 
fers of  evldraoe  in  support  of  plalntUTs  con- 
tention. These  do  not  require  s^rate  con- 
sideration, Osice  each  offer  was  to  tbe  same 
end,  all  were  alike  in  general  diaracter,  and 
all  were  objected  to  on  the  same  ground — 
immaterial!^  and  irrelevancy.  It  may  be 
that  the  evldoice  proposed  In  no  one  <jt  tbe 
otters  would  be  sufficient  in  itoelC  to  war- 
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rut  a  lateraice  of  frand,  but  thla  Is 
not  the  test  by  whlcb  relevancy  of  evidence 
Is  n  be  determined.  "Evidence  may  be  le- 
gally admissible  as  tending  to  prove  a  par- 
dcnlar  fact,  which  yet,  by  itself,  Is  utterly 
losaffldent  for  tbe  purpwe.  It  may  be  a 
llnlc  in  the  diabit  but  it  cannot  moke  a  chain 
nuless  othtar  links  are  added."  Express  Co. 
T.  Wile,  64  Fa.  201  The  rule  as  here  stated 
flnds  most  frequent  application  in  cases  where 
the  effort  Is  to  establish  fraud.  This  Is  be- 
cuue  fraud  always  attempts  Mmoealmenl^ 
ind  is  ordlnail^  discoverable  only  as  all 
the  drcnmstances  attending  tbe  transaction 
dlidose  it  In  such  inquiry  a  wide  latitude 
Is  allowed.  Tbe  true  limit  of  snch  latitude 
Is  nowhere  better  d^ned  than  In  Klnser  v. 
Mitchell,  8  Fa.  64,  where  it  la  said:  "Facts 
or  circumstances  unconnected  with  the  fraad 
alleged,  and  whlcb  could  op^te  only  by 
means  of  raising  a  prejudice  against  tbe 
individual,  ous^t  to  be  exdoded;  but  fraud 
In  Its  nature  eludes  tbe  light  and  walks  In 
smbtubes  and  deceits.  It  la  thoefore  that  a 
latitude,  to  the  extent  of  a  fair  connection 
with  the  transactions  Involved,  on  the  part 
of  tbe  actor  or  actors  who  are  to  be  affected, 
Is  allowed.  Fraud  Is  never  presumed.  It 
mmt  be  proved.  But  It  Is  ottea  most  effect- 
ively proved  a  chain  of  connected  facts 
and  circumstances."  Tbe  connection  between 
the  several  offers  In  this  case,  and  tlie  par- 
ticnlar  transaction  Involved,  is  too  apparent 
to  call  for  discnsslon.  Each  was  an  offer  to 
show  something  In  the  condnct  of  the  parties 
to  be  affected,  in  the  course  of  tbelr  business 
with  relation  to  the  matter  in  controversy, 
coDsistoit  with  tbe  theory  advanced  by 
plalntlfb,  that  the  ownership  of  the  property 
iras  in  Kurtz,  and  which  would  necessarily 
call  for  explanation  before  any  other  theory 
could  prevaiL  Except  as  these  offers  tended 
to  establish  the  fraud  charged,  they  were 
absolutely  without  prejudice  to  any  one. 

Tbe  Temalnlng  assignments,  three  in  num- 
ber, are  directed  to  a  single  point — the  sof- 
fidracy  of  the  evidence  to  support  the  ver- 
dict. Collectively  considered,  the  relevancy 
of  tbe  evidence  for  the  plaintiff  contained  In 
the  several  offers  becomes  all  tbe  more  ap- 
parent Tbe  connection  between  them  is  at 
once  observable,  and  together  they  exhibit 
a  complete  history  of  the  transaction  out  of 
which  tbe  controversy  arises.  If  the  narra- 
tive tbns  exhibited  be  accepted  as  true,  It  is 
so  strongly  persoasive  of  tbe  fact  sought  to 
be  established— that  the  Insurance  company 
either  in  acquiring  legal  title  to  the  prem- 
ises, or  in  subsequently  asserting  such  title 
against  tbe  creditors  of  the  real  owner,  was, 
in  complicity  with  such  owner,  attempting  a 
fraud— that,  In  the  al)sence  of  countervailing 
evidence,  no  Jury  wonld  be  justified  in  reach- 
ing a  different  conclusion.  It  would  be  use- 
less in  this  connectloD  to  discuss  the  entire 
evidence.  A  brief  reference  to  some  salient 
feature  will  sofflce.  These  show  a  purchase 
by  Kartz  In  bis  own  name  at  a  public  sale  of 


two  of  the  properties  at  the  price  of  $2,580. 
By  written  article  he  personally  became 
bound  fbr.  the  unpaid  purchase  money,  and 
gave  as  his  surety  Bechtel,  who  at  the  time 
was  treasurer  of  tbe  Insurance  company.  A 
year  and  a  half  later  Kurti  caused  the  deed 
for  the  properties  to  be  made  directly  to  the 
Insurance  company.  Not  only  do  the  records 
ot  the  Insurance  company  show  no  authorisa- 
tion for  the  purchase  of  these  properties,  but 
the  company's  ledger  shows  that  after  the 
conveyance  to  the  company,  in  the  account 
with  Knrts,  the  latter  was  bidivldually 
charged  with  Uie  oitlre  purchase  oum^, 
and  from  time  to  time  credited  with  Interest 
thereon.  The  company  never  was  In  actual 
possession  of  elth»  of  Qie  properties.  Kurtz 
managed  and  controlled  them  as  his  own, 
never  accounting  to  the  company  for  any 
rents  or  income.  Nowhere  In  the  books  or 
records  of  the  company  Is  there  anything 
whlcb  can  be  construed  Into  a  claim  of  own- 
ership by  the  company.  The  purchase  of 
tbe  other  property— the  Mt  Joy  gas  plant — 
was  made  ostouslbly  by  Bechtel,  and  tlie 
deed  therefor  was  to  him  In  hla  Indlvldoat 
capacity.  Here,  again,  the  books  of  the  com- 
pany show  no  authorixatlon  of  tbe  purchase; 
nor,  for  that  matter,  do  they  show  anything 
that  reflects  light  upon  the  acquisition  of 
the  properties,  whether  by  payment  of  pur- 
chase money  or  anything  else.  It  Is  from 
Bechtel's  testimony  alone  that  the  fact  is  de- 
rived that  $733  of  tbe  purchase  money  In 
this  case  was  paid  out  of  funds  of  the  In- 
surance company.  His  check  for  this  amount, 
or  the  record  of  it,  was  produced  on  the  tri- 
al; but  for  this  sum  a  charge  Is  made  against 
Kurtz  on  the  company's  ledger,  together  with- 
interest  from  the  date  of  Bechtel's  check.  Im- 
mediately upon  the  conveyance  of  the  proper- 
ty to  Bechtel  the  latter  gave  to  Kurtx  a  pow- 
er of  attorney  to  manage  the  property  "a» 
fully,  largely,  and  amply  as  he  could  do  if  per- 
Boaally  present."  Kurtz  did  so  manage  It  but 
made  no  return  of  Income  to  either  Bechtel 
or  the  insurance  company.  In  1896  Bechtel, 
retiring  from  the  treasuryship,  conveyed 
the  property  to  the  Insurance  company.  If 
the  plaintiff's  case  presented  nothing  more 
than  the  facts  we  have  stated,  these  alone 
would  be  quite  sufficient  to  warrant  an  Iq- 
ference  of  fraud,  and  a  submission  to  the 
Jury  vrould  have  been  unavoidable.  There 
was  more,  however,  and  in  a  large  measure; 
but  we  are  concerned  here  only  with  suffi- 
ciency of  the  evidence  to  carry  the  case  to- 
the  jury.  Its  sufficiency  for  this  purpose- 
abundantly  appeared  from  the  evidence  we 
have  referred  to.  The  case  was  very  careful- 
ly submitted  by  the  learned  judge  presiding,, 
in  a  charge  which  brought  to  the  attention 
of  the  Jury  every  explanatory  circumstance 
relied  upon  by  the  defendart  and  every  par- 
ticle of  evidence  which  could  avail  it  In  any 
way.  The  charge  was  so  entirely  fair  and 
impartial,  and  so  fi-ee  from  error,  that  it 
stands  dear  of  all  complaint  here.  The  ver- 


Digitized  by  Google 


96 


n  ATLANTIO  BBPORTBB. 


diet,  as  we  read  the  evidence,  Tlndteatea  It- 
self Just  as  certainly.  The  defendant  in 
.  the  action  derived  Its  title  to  the  property  In 
dispute  from  the  Tanners*  Mutual  Fire  In- 
surance Company.  Since  It  Is  not  pretended 
that  the  former  has  any  equities  other  than 
those  that  could  be  asserted  by  the  latter,  It 
is  unnecessary  to  distinguish  them  further  in 
any  discussion  of  the  case. 

Ttie  assignments  of  error  are  overniled, 
and  the  Jadgment  la  affirmed. 

In  n  MBITZGBR'S  BSTATEL 

Appeal  of  SMITH- 
(Supreme  Court  of  Pennsylvania.  Oct.  6,  1908.) 

1.  wixx8  (i  48s*)  —  intent  ahbzauttxes  — 
Paboi.  Evidknck. 

A  latent  ambifrulty  In  a  description  in  a 
will  may  be  explained  by  parol  testimony  to  the 
»tent  necessary  to  remove  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  1033;  Dee.  Dig.  f  488.*] 

2.  Wiua  (S  661*)— Debobiftion  or  L&no  Ds- 

TI6ED. 

Where  testator  owned  two  numbered  lots  of 
fixed  dimenmoDB,  and  in  devising  one  of  them 
describes  it  by  number,  and  further  states  that 
it  is  the  lot  ''now  occupied  by  mr  nephew,  and 
the  land  attached  tliereto,"  and  there  Is  no  evi- 
dence to  ^ow  that  another  lot  has  been  carved 
from  the  original  lot  or  that  the  nephew  was  in 
possession  of  less  tiian  the  original  lot,  the  de- 
scription includes  the  ori^nal  dimensions  of 
the  lot 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig;  §  1221 ;  Dec.  Dig.  i  661.*] 

3.  Judgment  (S  736')- Res  Judicata. 

The  title  to  land  is  not  res  judicata  under  a 
decree  of  the  orphans'  court  determining  the 
ownerBhjp  of  rents  from  land  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.     1261 ;  Dec  Dig.  t  736.*] 

Appeal  from  Orphan^  Court,  Lancaster 
County. 

In  the  matter  of  the  estate  of  Charles  W. 
Meteger.  From  an  order  refusing  partition, 
Charles  F.  Smith  appeals.  Affirmed. 

The  following  are  the  facts  as  found  by 
Smith,  P.  J.,  in  the  court  below: 

"Charles  F.  Smith  and  Levi  B.  Smith,  sons 
of  Louisa  Smith,  who  was  of  the  residuary 
devisees  and  who  died  before  Charles  W. 
Metzger,  the  testator,  have  petitioned  for  an 
inquest  In  partition  of  real  estate  of  which 
he  died  seised,  and  which  is  described  in  the 
petition  as  follows:  'The  real  estate  devised 
as  aforesaid  consists  of  a  lot  of  land  situat- 
ed on  the  west  side  of  South  Christian 
street,  Lancaster  city,  county  aforesaid,  be- 
tween East  Vine  and  German  streets,  and 
contains  47  feet  along  said  South  Christian 
street,  extending  of  that  width  in  depth,  In 
a  westwardly  direction  60  feet,  more  or  less, 
to  certain  fence  lines,  upon  which  are  erect- 
ed a  two-story  brick  building,  used  as  a 
bakery,  with  frame  shed  attached  thereto, 
bounded  on  the  north  by  property  formerly 
belonging  to  the  Order  of  Odd  Fellows,  on 
the  east  by  said  South  Christian  street,  on 


the  south  by  property  of  Charles  Bncklns, 
and  on  the  west  by  other  property  formerly 
belonging  to  the  estate  of  Charles  W.  Mets* 

ger,  deceased.' 

"The  petitioners  claim  title  under  the  tiA- 
lowlng  paragraph  of  the  decedents  will: 
'The  residue  and  remainder  of  my  estate, 
real,  personal,  and  mixed,  I  give,  devise,  and 
bequeath  to  my  brother,  Ootlleb  F.  Metsger, 
my  sister  Mary  E.  Metzger,  my  sister  Caro- 
line Rogers,  my  sister  Louisa  Smith,  and 
my  niece  Clara  Rogers  In  equal  shares  and 
parts,  if  they  are  living  at  the  time  of  the 
death  of  my  said  wife,  and  If  any  of  them 
are  deceased  at  the  time  of  the  death  of  my 
wife,  then  to  the  issue  and  descendants  of 
such  as  are  deceased  leaving  Issue;  and  In 
the  event  of  the  death  of  any  of  them  during 
my  lifetime,  or  the  lifetime  of  my  wlfe^ 
leaving  no  Issue  or  descendants  living  at  the> 
time  of  the  death  of  my  wife,  I  direct  the 
share  to  such  one  so  given  and  devised  shall 
be  divided  among  the  surviving  legatees  and 
devisees,  and  t^te  Issue  and  desc^dauts  of 
such  as  are  deceased  leaving  issue  and  de- 
scendants living  at  the  time  aforesaid,  the 
Issue  and  descendants  of  any  deceased  lega- 
tee or  devisee  shall  take  the  share  or  por- 
tion which  their  parent  or  ancestor  would 
have  taken  If  living  at  the  time  of  the  death 
of  my  wife.'   To  the  citation  an  answer  has 
been  filed  by  Clara  Rogers,  denying  any  ti- 
tle In  petitioners  and  averring  title  In  Mary 
E.  Metzger  and  herself  as  the  sole  and  spe- 
clflc  devisees  of  this  'lot  of  land'  under  the 
following  codicil  to  the  will:  'Codicil  to  my 
last  will  and  testament  above  written  and 
dated  April  14,  1897.— I  revoke  the  bequest 
of  one  thousand  dollars  to  my  sister  Mary  El. 
Metzger  as  therein  mentioned,  I  give,  devise, 
and  bequeath  to  my  sister,  Mary  B.  Metzger, 
and  my  niece,  Clara  Rogers,  and  their  heirs, 
In  fee  the  dwelling  house  and  lot  of  land  No. 
135  South  Queen  street  and  now  occupied 
by  my  nephew  John  Metzger,  and  the  land 
attached  thereto,  after  the  death  of  my  wife.' 
The  testator  devised  also  as  follows:  'I  give, 
devise,  and  bequeath  my  home,  being  my 
dwelling  house  and  lot  of  land  attached 
thereto.  No.  133  South  Queen  street,  Lancas- 
ter, Pa.,  to  my  sister  Mary  E.  Metzger,  to- 
gether with  all  the  contents  thereof,  during 
her  lifetime,  as  a  home  for  herself  and  my 
niece  Clara  Rogers,  and  after  the  death  of 
my  sister  Mary,  if  my  niece  Clara  Rogers 
survives  both  my  wife  and  my  sister  Mary, 
I  give,  devise,  and  bequeath  the  said  prem- 
ises to  her  and  her  heirs  absolutely.*  Nothing 
else  Is  before  us.  Not  even  Is  the  whole  will 
Incorporated  In  either  the  petition  or  the 
answer,  nor  Is  it  attached  to  either.  Refer- 
ence Is  made  in  the  petition  to  the  place  of 
Its  record,  and  we  understand  It  Is  to  be 
considered  as  of  the  petition. 

**The  cardinal  streets  of  the  cily  of  Taai' 
caster,  and  many  parallel  to  them,  are  near- 
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It  aligned  with  tbe  cardinal  points  of  the 
compesa.  Tbe  dlTislons  or  blocks  formed  by 
tbe' Intersecting  streets  are  practically  rec- 
tangalar  and  uniform  in  size.  Tbe  lots  front* 
Ing  on  the  streets  are  distinguished  by  num- 
bers affixed  to  the  bouses  erected  thereon. 
These  lots  orlglnaUy  did,  and  generally  do, 
extend  to  alleys.  Th^  d^th  is  about  245 
feet.  When  not  qnallfled,  a  reference  to  one 
of  these  lots  by  number  and  streets  conTeys 
distinctly  tbe  Information  that  It  la  a  lot 
fronting  on  that  street  and  extending  In 
depth  245  feet  to  an  alley.  All  of  this  Is 
notorious  In  this  community.  South  Queen 
street  is  one  of  the  four  cardinal  streets  of 
the  dty  of  Lancaster.  In  saying  that  be  de- 
Tiaes  'No.  133  South  Qneen  street'  and  *No. 
135  South  Queen  street,'  the  testator  in  clear^ 
condse  language  expresses  an  Intention  easily 
understood.  He  as  certainly  says  that  he 
glTca  tbe  lots  fronting  on  South  Queen  street 
and  extending  In  depth  to  Christian  alley  as 
if  be  bad  described  them  by  metes  and 
bounds.  If  he  had  said  nothing  more,  there 
would  have  been  no  chance  for  a  dispute. 
Having  thus  tersely  expressed  bis  tDtentlons, 
be  then  made  the  very  common  mistake  of 
attempting  to  make  certainty  doubly  sure. 
'I  give  devise  and  bequeath  to  my  sister  Mary 
E.  Metzger  and  my  niece  Clara  Rogers  and 
tbelr  heirs  In  fee  the  dwelling  house  and  lot 
of  land  No.  135  South  Queen  street,'  was  suf- 
ficient But  he  added  the  words,  'and  now 
occupied  by  my  nephew  John  Metzger,  and 
the  land  attached  thereto.'  Two  descriptions 
of  tbe  same  property  were  unnecessary.  Es- 
ther would  have  answered.  Eliminate  the 
first — the  'No.  135  South  Queen  street' — and 
we  have  a  devise  to  his  sister,  Mary  E.  Metz- 
ger. and  his  niece,  Clara  Rogers,  of  'the  dwell- 
ing bouse  and  lot  of  land  ♦  •  •  now  oc- 
cupied by  my  nephew  John  Metzger,  and  tbe 
land  attached  thereto.'  From  this  It  neces- 
sarily follows  that  the  testator  Intended  to 
give  to  his  Bister  and  niece  more  than  the  lot 
occupied  by  John  Metzger.  He  adds  tbe  land 
attached  to  this  lot.  It  is  a  Intimate  Infer- 
ence that  John  Metzger  did  not  occupy  tbe 
whole  of  'No.  135  South  Queen  street,'  and 
the  conclusion  Is  Irresistible  that  the  testator 
devised  to  Mary  E.  Metzger  and  Clara  Rogers 
no  less  than  'No.  135  South  Queen  street' 
If  It  had  been  his  Intoitlon  to  give  them  only 
the  dwelling  house  and  lot  *  *  *  now 
occupied  by  my  nephew  John  Metzger,'  wbat 
was  his  purpose  In  adding  'and  the  land  at- 
tached thereto?'  It  was  to  give  the  land  at- 
tached to  tbe  John  Metzger  lot  with  tbe  John 
aietEger  lot  This  line  of  reasoning  will  also 
apply  to  the  devise  of  No.  133  South  Queen 
street 

"The  petitioners  asked  to  have  partitioned 
"sixty  feet  more  or  less'  of  the  rear  ends  of 
Ho.  133  South  Queen  street  and  No.  135  South 
Queen  street  This  Is  admitted  and  such  Is 
the  property  described  in  tbe  petition.  As 
this  'lot  of  land'  has  been  devised  to  Mary 
C  Metzger  and  Clsra  Rogers,  it  is  no  part 
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of  the  residue  of  the  testator's  estate,  and 
therefore  tbe  petitioners  have  no  standing 
and  their  prayer  mnst  be  denied.  Tbere  is 
nothing  In  the  will  to  show  that  the  testator 
did  not  Intend  to  specifically  devise  'No.  133 
South  Queen  street  and  'No.  135  South  Queen 
street,*  and  there  Is  nothing  in  It  to  raise  a 
doubt  as  to  Ms  intention.  With  the  petition 
and  answer  we  have  only  the  wUl  before  us." 

Argued  before  MITCHELL,  O.  3^  and 
FELL,  BROWN.  MESTREZAT,  POTTSB, 
BLKIN,  and  STEWART.  JJ. 

B.  r.  Davis,  for  aitpelluit  Jolin  B.  Sny- 
i&e,  for  appellesw 

STEWART,  J.  The  question  here  was 
whether  a  piece  of  ground  with  respect  to 
which  partition  was  asked  In  tbe  orphans' 
court  bad  passed  to  the  petitioners — here  the 
appellants— as  residuary  devisees  under  the 
will  of  Charles  W.  Metzger,  deceased;  or 
whether  it  Is  Included  within  the  testamen- 
tary description  of  two  adjoining  lots  which 
by  the  same  will  were  specifically  devised  to 
tbe  appellee  and  anotber.  If  tbe  disputed 
ground  Is  embraced  within  the  specific  de- 
vise, then  the  petitioners,  being  without  In- 
terest were  without  standing,  and  the  pro- 
ceedings in  partition  were  properly  dismiss- 
ed. Since  It  was  a  question  of  Identifying  the 
thing  specifically  devised,  tbe  case  was  one 
which  properly  called  for  parol  evidence  to 
enlighten  the  court  with  respect  to  matters  of 
which,  when  made  known  to  It  It  would  take 
Judicial  cognizance  so  far  as  not  to  require 
special  proof  that  the  testator  did.  In  point 
of  fact  dictate  his  will  wltb  reference  there- 
to. But  It  was  submitted  on  bill  and  answer 
without  a  particle  of  evidence  extrinsic  to  the 
will.  This  was  because  of  a  mistaken  view 
entertained  that  since  tbere  was  no  ap- 
parent ambiguity  In  the  testamentary  descrip- 
tion of  the  ground  specifically  devised,  parol 
evidence  was  Inadmissible.  The  learned 
Judge  In  the  opinion  filed  gives  us  clearly  to 
understand  that  this  was  the  view  taken  by 
the  court;  and  tbe  fact  that  there  wag  no 
evidence  offered  can  t>e  explained  only  on 
the  ground  that  counsel  were  of  the  same 
mind.  It  is  made  apparent  not  by  anything 
In  the  record,  but  by  the  argument  made  be- 
fore us,  and  the  opinion  filed,  that  the  con- 
tentions of  the  petitioners  were  that  even 
conceding,  for  argument's  sake,  that  the  pri- 
mary meaning  of  the  words  employed  In  the 
will  to  describe  the  ground  specifically  de- 
vised would  Include  the  disputed  ground, 
any  attempt  to  fit  tbe  description  In  the  will, 
according  to  such  primary  meaning,  to  the 
property  devised,  would  necessarily  encoun- 
ter a  want  of  correspondence  becaase  of 
changed  physical  conditions  exlsUng  when 
tbe  will  became  operative.  In  other  words, 
their  contention  was  that  there  was  a  latent 
ambiguity  In  the  testamentary  description  of 
the  ground  devised.  A  latent  ambl^lty  can 
only  be  developed  by  extrinsic  and  collateral 
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drcnmstanceB,  and  It  Is  alwayv  competent 
to  show  that  such  ambI«:oity  exists.  "But 
a  discrepancy  or  an  accordance  between  the 
whole  or  particular  parts  of  the  description 
joBj  be  shown  by  evidence  dehors  to  create 
or  to  destroy  an  ambiguity  which  is  said  to 
be  latent,  because  U  Is  concealed  by  the  will, 
and  disclosed  but  by  extrinsic  clrcnmstan' 
ces."  Vemor  t.  Henry,  8  Watts,  883. 
"When  such  latent  ambiguity  has  once  been 
made  dehors  the  will,  then  the  way  is  open 
for  parol  testimony  to  whatever  extent  may 
be  necessary  to  remove  It"  Brownfleld  v. 
Brownfield,  12  Fa.  136,  51  Am.  Dec  690; 
Brraidllnger  ▼.  Brendllnger,  26  Fa.  ISL 
While  the  view  taken  by  the  court  with  re- 
spect to  this  matter  was  a  mistaken  one,  It 
is  not  made  a  subject  of  exception,  and  la 
not  brought  to  us  for  review  by  any  assign- 
ment. The  efTect  of  It  was  to  limit  the  In- 
quiry to  the  terms  of  the  will  Itself;  the 
court  having  nothing  else  before  It  The 
learned  Judge  of  the  orphans'  court  some- 
how, certainly  not  from  the  pleading  In  the 
ease  nor  yet  from  the  will,  but  with  the  sub- 
mission of  the  parties,  as  the  argument  ehowa, 
derived  the  fact  that  the  ground  in  dispute  Is 
composed  of  the  rear  ends  of  two  adjoining 
Iota  fronting  on  South  Queen  street  In  the  city 
of  Lancaster,  both  of  which — however  the  fact 
may  now  be— originally  extended  back  about 
245  feet  to  a  public  alley  In  the  rear.  But 
for  this  fact,  judicially  Imported  Into  the 
case,  disclosing  as  It  does  the  location  of  the 
disputed  ground  with  reference  to  that  ad- 
mittedly within  the  specific  devise,  no  correct 
understanding  of  the  real  dispute  would 
have  been  possible.  Few  all  HaX  aroears  In 
the  pleadings  the  one  may  have  been  miles 
away  from  the  other,  as  was  the  case  In 
Brendlinger  v.  Breudlinger,  supra,  a  circum- 
stance wbldi  there  proved  to  be  a  controlling 
consideration.  We  take  the  case  as  It  Is 
thus  presmted,  and  It  remains  only  to  be 
determined  from  the  will  Itself  whether  the 
disputed  ground  falls  within  or  without  the 
description  of  the  lots  devised  to  the  appel- 
lee and  her  co-tenant.  Hie  lots  are  s^aratdy 
devised,  one  In  the  mabi  body  of  the  will  and 
one  in  the  codicil.  The  first  devise  is  as  fol- 
lows: *1  give  devise  and  bequeath  my  home, 
being  my  dwelling  house,  and  lot  of  land  at- 
tadied  thereto,  to  my  sister,  Mary  E.  Hets- 
ger.  together  with  all  the  contents  thereof, 
during  her  lifetime,  as  a  home  for  herself  and 
my  niece,  €9ara  Boeeis,  and  after  the  death 
of  my  slstw,  Mary,  if  my  niece,  Clara  Bogers, , 
■nrrtve  both  my  wife  and  my  sister,  Maiy, 
I  glvCr  devise  and  bequeath  the  said  pranises 
to  her  and  ber  faetaw  absolutely  with  Its  en- 
tire oontnitft.**  The  devise  In  the  codlcU 
reads  thus:  **1  give,  devise  and  bequeath 
to  my  sister,  Mary  B.  Hetzger,  and  my  niece, 
Clara  Rogers,  and  their  heirs  la  fee  the 
dwellli^  house  and  lot  of  land  Now  135  South 
Qneoi  street,  now  occnt>ied  by  my  nephew, 
John  Metzger,  and  the  land  attached  thereto, 
after  the  death  of  my  wlfle."   With  respect 


to  the  first,  It  Is  only  necessary  to  remark 
that  the  wUl  Itself  furnishes  not  merely  an 
intelligible  and  sufficient  description  wherel^ 
the  thing  devised  may  be  Identified  with 
reasonable  certainty,  but  the  description  is- 
so  definite  that  without  some  extrinsic  evi- 
dence to  show  that  lot  No.  188,  when  the 
will  became  operative,  was  not  of  the  di- 
mensions it  had  been  when  the  testator  ac- 
quired it — aa  that  another  lot  had  been  carv- 
ed  from  it  and  given  another  and  distinct 
designation  by  number  or  otherwise — it  is 
Impossible  to  fit  the  description  In  the  will 
upon  anything  else  than  the  entire  lot  as 
it  was  when  testator  acquired  It  The  de- 
scription of  the  lot  devised  In  the  codicil, 
while  It  is  by  number  aa  In  the  case  of  the 
former  lot,  does  not  stop  with  such  designa- 
tion, but  indicates  the  lot  as  the  lot  "now 
occupied  by  my  nephew,  John  Metzger,  and 
the  land  attached  thereto."  If  by  the  words 
"land  attached  thereto"  Is  meant  land  attach- 
ed to  the  orlghial  lot  No.  186.  then  clearly 
the  reference  Is  to  Iknd  not  Involved  in  the 
present  controversy.  If  the  reference  Is  to 
a  part  of  lot  No.  136,  which  because  of  Its 
appropriation  and  separate  uaea  by  the  tes- 
tator In  his  lifetime,  was  not  when  the  will 
became  operative  in  the  occupancy  of  the 
nephew,  then  the  words  employed,  if  not 
strictly  necessary  to  an  Induslon  of  such 
part  of  the  lot  in  the  devise,  at  least  made 
the  Inclusion  more  definite  and  certain.  In 
the  one  case  they  are  of  no  significance  in 
the  present  contention.  In  tbe  other  the  only 
meaning  to  be  given  them  makes  against  ap- 
pellant's contention.  Again,  it  In  point  of 
fact  the  nephew,  John  Metzger,  was  not  in 
the  occupancy  of  Qie  entire  lot  No.  186  at 
the  date  of  the  will,  such  toct,  if  shown, 
would  be  entitled  to  consideration  In  any 
effort  to  fit  the  testamentary  description  to 
the  thing  devised.  But  here  again  we  are 
utterly  without  evidence  aa  to  the  situation 
and  surroundings  at  that  time.  We  are  only- 
permitted  to  know  tiiat  the  will  tells  us.  viz.. 
that  lot  No.  IK,  occupied  by  the  nephew. 
John  Met^r,  was  deylaed  to  appellee  and 
ber  co-tenant  It  Is  a  w^-settled  rule  that, 
where  a  devise  contains  m  plain  and  cntaln 
description  of  the  thbig  devised,  and  thls- 
Is  followed  by  a  reference  to  occupancy  as  an 
added  description,  such  reference  Is  to  be - 
regarded  as  a  defective  description  if  it  In- 
dicates less  than  what  Is  embraced  In  the-  , 
prior  plain  certain  description.  Ibe  rule  is 
thus  stated  by  Mr.  Jarman  In  his  tieatlBe  oa 
Wills  (volume  2,  p.  S9Q):  •'Where  the  de- 
scription Is  made  up  of  m<nre  than  one  part  i 
and  one  part  Is  true,  but  tbe  other  ftlee,  lf~ 
the  part  whldi  Is  true  describes  the. subject 
with  snffident  legal  cratalnty,  the  nntrue-  i 
part  will  be  rejected."  We  are  permitted  to 
know  exactly  what  lot  No.  185  contained* 
when  tbe  testator  acquired  It,  and  are  with-  j 
out  anything,  eUher  In  tbe  wHt  or  extrinsic-  | 
to  it,  to  show  that  It  was  ever  reduced  in 
also.    Tbe  deacrlptkm  by  number  la  plain  > 
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and  certain  as  a  testamentary  description, 
Conflnlsg  the  Inquiry  to  tbe  will  ItseU,  and 
Intapretlng  It  in  its  own  Itgbt,  it  is  tanpoft- 
slUe  to  reach  any  other  condnaion  than  that 
tiie  devise  to  the  ai^llee  and  her  co-toiant 
cohered  lots  Nos.  138  and  ISS  In  their  origi- 
nal entirety,  extending  from  South  Qaeen 
itreet  to  the  public  alley  In  the  rear,  thus 
embracing  the  ground  in  controversy.  This 
dlqKMM  of  the  <»ily  two  qoeatlMU  raised  by 
the  asBignments  of  error. 

Upon  the  aignment  It  was  strongly  urged 
tgwn  OS  that  the  onatlon  with  respect  to  the 
q^t^anfa  ownership  of  the  ground  iinda 
the  derlse  was  res  adjudicata.  Indeed,  ap- 
pdlanfs  main  rellanoe  was  on  this  position; 
and  imdne  omfldence  In  Its  waOUAmcy  may 
In  part  czidabi  the  failure  to  support  Qielr 
eontentifm  by  parol  evidence  whlcb  was  with- 
in their  reach.  But  unfortunately  for  appel- 
lant there  is  nofblng  In  tills  rectnd,  whether 
pleadings;  evidence,  exception,  or  assign- 
mnti;  lAlch  brings  to  our  attmtiini  aaj  ad- 
judication with  respect  to  the  subject  of 
this  controversy  other  than  that  appealed 
from.  In  tbe  argument  we  are  referred  to 
an  appeal  from  the  orphans'  court  of  Lancas- 
ter county  adjudicated  in  the  Superior  Court, 
In  the  case  of  Smith  t.  MetKgor,  82  Pa.  8iq)er. 
Ct  606;  wmdi  it  Is  claimed  Is  amdnsiTe  <a 
the  controveray.  While  the  question  of  res 
adjudicata  Is  not  pn^perly  before  vs.  and 
while  the  case  referred  to  Is  therefore  not 
for  present  consideration,  we  have  so  far 
yldded  to  the  earnestness  with  which  appel- 
lantfs  contention  la  pressed  as  to  glTO  the  case 
referred  to  full  omalderatlon.  Unappealed 
fn»n,  it  is  ccnclnalve  as  to  what  was  Involv- 
ed In  file  case;  bat  that  waa  nothing  more 
than  ibe  particular  fond  which  was  befttre 
an  auditor  for  distribution.  However  mndi 
tbe  qnestloa  of  title  may  have  been  con- 
sidered by  the  court  In  determining  the  own- 
flvhip  of  the  fond  for  distribution— rents 
from  flie  disputed  ground — ^tfae  decision  set- 
tied  nothing  as  to  Uw  title  Itself.  We  eziHresa 
no  opinion  as  to  the  correctness  of  the  court's 
reaaoning  and  ocmcluslons  upon  the  quesfion 
of  title  in  that  case.  All  we  decide  is  that 
there  is  nothli^  in  that  case  to  conclude  the 
appauee  to  thia. 

Tbe  order  of  the  court  Is  affirmed.  The 
aiveal  Is  dUmisBed  at  the  costs  of  the  ap- 
pellants. 


COMMONWEALTH  v.  GLAIRTON 
STEEL  GO. 

(Sniimiie  Court  of  Pennsylvania.     Oct  12, 

1908.) 

Taxaixos  Q  228*)— Bahkb— Pbopkbtt  Tax- 

ABUt. 

trader  Act  July  16.  1807  (P.  L.  202)  |  1. 
gqnpthiK  a  bank  or  savings  Instltntlon  pi»inK 
a  fODr-mill  tax  upon  the  actual  valne  o£  all 
the  shares  of  Ita  stock  from  local  taxation,  and 
pravldiiv  that  it  abaU  not  be  leqnhred  to 


make  any  report  to  tbe  local  asseesor  or  county 
comnoissfonen  of  its  personal  pn^terty  for  pur- 
posM  of  taxation,  and  sliall  not  be  required 
CO  pur  any  tax  thereon,  a  bank  ax  savings  In- 
Btitutlon  is  nempt  not  ooly  from  local  taxa- 
tion, but  is  not  required  to  pay  any  tax  on  pei^ 
Bonal  property  owned  by  It 

IBi.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  Stt7;  Dec.  Dig.  |  228.*] 

Appeal  from  Court  of  Common  Heas,  Dan. 
phin  County. 

Action  1^  the  Commonwealth  against  the 
Clalrton  Steel  Company.  Judgment  tor  de- 
fendant, and  the  OnnmcaiwealQi  an>eala. 
Afflrmedi 

Argued  b^^  UITCHBIJjt  0.  J.,  and 
FBLU  BROWN.  HOSTBIIZAT.  FOTTiat, 
ELEIN,  and  8TBWART,  JJ, 

Frederic  W.  Fleltz,  Deputy  Atty.  Gen.,  and 
M.  Hampton  Todd.  Atty.  Gen.,  for  tbe  Com- 
monwealth. M.  IB.  Olmsted  and  A.  0.  Stamm^ 
for  appellee. 

BROWN.  J.  The  Oalrton  Steel  Company, 
In  Its  report  to  the  Auditor  General  for  the 
year  1006.  reported  that  Its  bonds,  to  the 
amount  of  fl,030,000,  were  held  by  stato 
banks  and  savings  Instltutlona  chartered  un- 
der tbe  laws  of  this  state,  which,  with  the 
exception  of  the  Bank  of  Charlerol,  the  hold- 
er of  -94,000  of  the  bonds,  bad  paid  Into  the 
state  treasury  before  March  1, 1006,  tbe  four- 
mill  tax  upon  the  actual  value  of  all  the 
shares  of  their  stock,  In  accordance  with  tbe 
provisions  of  act  July  15,  1807  (P.  L  202). 
The  narrow  question  on  this  appeal  Is  the 
correctness  of  the  conclusion  of  tbe  court  be- 
low that  the  bonds  held  by  the  banks  and 
savings  Institutions,  other  than  the  Bank  of 
Cbarleroi,  are  exempt  from  taxation  for  the 
year  1006.  If  they  are  not,  It  was  the  duty 
of  the  appellee,  through  its  treasurer,  to  col- 
lect the  tax  due  the  commonwealth,  and,  up- 
on his  failure  to  do  so,  it  became  liable  for 
bis  default  Commonwealth  v.  Delaware  Di- 
vision Canal  Company,  123  Pa.  594,  16  Atl. 
584.  2  L.  B.  A.  798. 

It  is  not  necessary  in  disposing  of  this  ap- 
peal to  review  the  several  acts  of  assembly 
relating  to  the  taxation  of  the  shares  of  the 
capital  stock  of  banks  and  savings  instltn- 
tiODS,  for  the  exemption  which  tbe  appellee 
claims,  if  It  exists,  must  be  found  In  the  act 
of  1897.  Prior  enactmenta  throw  no  light 
upon  the  question  and  are  of  no  assistance 
In  Interpreting  that  act  Following  People's 
Savtogs  Bank  v.  Monongahela  River  Consoli- 
dated Coal  &  Coke  Company,  20  Pa.  Super. 
Ct  153,  and  what  he  conceived  to  be  the 
plain  and  unambiguous  meaning  of  tbe  act. 
the  learned  judge  b^w  held  the  bonds  to  be 
exempt  and  in  his  conclusion  we  concur. 

Tbe  first  section  of  the  act  of  1807  pro- 
vides: 'That  in  case  any  bank  or  savings 
tostltntlon  hartog  capital  stock,  tocorporated 
under  tbe  law  of  this  state  or  of  the  United 
Stotes.  shall  collect;  annnally,  from  the  share* 
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holders  thereof  Bald  tax  of  four  mills  on  the 
dollar  upon  the  actual  value  of  all  the  shares 
of  stock  of  said  bank  or  savliigs  institution 
according  to  the  rule  hereinbefore  stated  that 
hare  been  subscribed  for  or  Issued,  and  par 
the  same  Into  the  state  treasury  on  or  before 
the  first  day  of  March  In  each  year,  the 
shares  and  so  much  of  the  capital  and  profits 
of  such  bank  or  savings  Institution  as  shall 
not  be  invested  in  real  estate,  shall  be  exempt 
from  local  taxation  under  the  laws  of  this 
commonwealth."  If  the  Legislature  had  stop- 
ped here,  the  contention  of  the  commonwealth 
would  have  to  prevail,  for  we  so  held  in  pass- 
ing upon  Act  June  1,  1889  (P.  L.  420),  In 
which  there  Is  a  similar  provision.  Wllkes- 
Barre  Deposit  &  Saving  Bank  v.  City  of 
WIlkes-Barre,  148  Pa.  601,  24  AU.  111.  But 
In  the  same  section  the  words  immediately 
following  are:  "And  sucli  bank  or  savings 
Institution  shall  not  be  required  to  make  any 
report  to  the  local  assessor  or  county  com- 
missioners of  its  personal  property  owned  by 
It  in  its  own  right  for  purposes  of  taxation, 
and  shall  not  be  required  to  pay  any  tax 
thereon."  These  words  were  not  needed  if 
relief  was  to  be  given  only  from  local  taxa- 
tion, for  that  had  already  been  given  by  what 
Immediately  preceded.  They  were  therefore 
Intended  to  have  some  other  effect  Their 
clear  meaning  Is  that  any  bank  or  savings 
institution  paying  a  four-mill  tax  upon  the 
actual  value  of  all  the  shares  of  its  stock 
that  have  been  subscribed  for  or  Issued  shall 
not  be  required  to  pay  any  tax  on  personal 
property  owned  by  It  In  its  own  right,  and 
therefore  shall  not  be  required,  "for  the  pur- 
poses of  taxation,"  to  make  any  report  to  the 
local  assessor  or  county  commissioners.  That 
the  L^islature  intended  that  exemption  from 
aU  further  taxation  should  follow  the  pay- 
ment of  the  four-mill  tax  Is  made  clearer  still 
from  what  immediately  follows  as  to  the 
exemption  upon  the  payment  of  the  ten  mills 
tax.  The  clause  as  to  this  Is :  "Except  how- 
ever that  any  bank  or  savings  Institution  in- 
corporated as  aforesaid.  In  lieu  of  the  method 
hereinbefore  set  out  for  ascertaining  the  ac- 
tual value  of  the  shares  of  capital  stock 
thereof  may  elect  to  collect  annually  from 
the  stockholderB  thereof  a  tax  of  ten  mills  on 
the  dollar  upon  the  par  value  of  all  shares 
of  said  bank  that  hare  been  subscribed  for  or 
Issued,  and  pay  the  same  Into  the  state  treas- 
ury on  or  before  the  first  day  of  March  In 
each  year;  and  the  shares  of  such  bank  or 
savings  Institution,  and  so  much  of  the  capi- 
tal and  profits  of  such  bank  or  savings  Insti- 
tution, aa  shall  not  be  invested  In  real  estate 
shall  be  exempted  from  local  taxation  under 
the  laws  of  this  conunonwealth."  Here  is 
not  only  a  distinct  Umitatlfm  of  the  exemp- 
tion to  local  taxation  when  the  ten-mill  tax 
la  paid,  but  an  expression  of  the  legislative 
Intent  that  the  effect  of  the  two  payments 
shall  not  be  the  same.   The  payment  of  the 


tax  within  the  statutory  period  upon  the 
actual  value  of  the  shares  of  the  capital  stock 
of  the  bank  or  savings  Institutiou  is  exemp- 
tion of  its  personal  property  owned  in  Its 
own  right  from  any  tax ;  the  payment  of  the 
ten-mill  tax  Is  exemption  from  local  taxation 
of  so  much  of  the  capital  and  profits  of  the 
bank  or  savings  Instltatlon  as  shall  not  be  ln> 
vested  In  real  ^tate. 

The  bonds  of  the  appellee  held  by  the  bank 
of  Charlerol  whldi  paid  the  ten-mlU  tax  are 
not  exempt,  and  the  appellee  concedes  Its 
liability  as  to  them. 

Judgment  affirmed. 


COMMONWEAI/TH  v.  PALBdCEB. 

(Supreme  Court  of  Pennsylvania.    Oct  12, 

1908.) 

1,  HoiEiciDK  (S  3*)— Peesuhptioks  Airn  Bus- 
den  OF  Pboop— Illegal  Homicide. 

Where  an  intentional  killing  with  a  deadly 
weapon  has  been  established,  an  illegal  homi- 
cide is  presumed. 

[Ed.  Note.— For  other  cases,  see  BomlddCL 
Cent  Dig.  I  5;  Dec.  Dig.  {  8.*] 

2.  HouiGZDK  (I  244*)  ~  SEtJ-DErairsB  —  Evi- 
dence. 

Self-defense  mast  be  made  out  by  a  fair 
preponderance  of  evidenoe,  where  an  intentional 
kflling  with  a  deadly  weapon  has  been  estab- 
lished^ 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8  509;  Dec  Dig.  $  244.*] 

8.  CaiuiNAL  Law  (i  561*)— Bvidencb— Rka.- 
soNABLE  Doubt— Selt-Dbfensb. 

To  reasonably  donbt  that  life  was  taken  In 
self-defense  is  not  to  be  satisfied  that  It  was  so 
taken;  and,  where  this  affirmative  defense  is 
left  in  doubt  it  has  not  been  established  at  aJ) 
as  a  basis  of  acquittal. 

[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Dec.  Dig.  §  561.*] 

4.  CatuiNAL  Law  (§  814*)— Trial— Iwbteuc- 

TioNs  —  Matters  Not  Suppobted  bt  Evi- 
dence. 

A  point  is  properly  declined  and  not  read 
to  the  jnry,  where  there  la  nothing, in  the  tsaae 
jastifyii^  Its  presentation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  S  1978;  Dec.  Dig.  t  814.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 

Berks  County. 

Frank  Palmer  was  convicted  of  murder  In 
the  first  degree,  and  be  appeals.  Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Robert  Orey  Bushong  and  D.  N.  SchaefTer, 
for  appellant 

BROWN,  J.  The  victim  of  this  homicide 
was  a  woman  with  whom  the  prisoner  had 
lived  in  illicit  relations.  He  admitted  tbe 
killing,  but  attempted  to  Justify  It  as  an  act 
of  Belf-ddfen8&  His  story  on  the  trial  was 
that  they  had  quarreled  a  number  of  times  ; 
that  on  the  evening  of  the  killing  they  went 
to  a  lonely  spot  in  the  city  of  Reading,  where 
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tbey  again  quarreled ;  tbat  she  there  drew  a 
rerolrer  upon  him,  which  be  took  from  her 
aod  threw  away;  that  she  then  grabbed 
him,  and  struck  him  with  some  object;  that 
before  he  started  with  her  to  the  place  ol!  the 
killing,  he  had  put  a  rasor  In  hla  po(Aet  for 
bis  protection,  thinking  she  would  attempt  to 
do  him  bodily  harm,  and  that  when  she  grab- 
bed him  a  second  time,  belleTlng  his  life  was 
In  danger,  he  threw  his  arm  around  her  ne<^ 
and.  holding  her  bead  back,  cut  her  throat; 
that  without  releasing  blm  she  sank  down, 
and  he  then,  sitting  upon  her  stomach,  cut 
her  throat  a  second  time.  The  uncontradict- 
ed evidence  ms  fbat  there  were  fire  cats 
upon  her  body. 

On  this  appeal,  two  errors  are  alleged  to 
have  been  committed  by  the  court  below,  the 
first  In  the  following  Instruction  to  the  Jury : 
"As  to  whether  a  reasonable  doubt  shall  e»- 
tabllsh  the  existence  of  a  plea  of  self-de- 
fense, the  law  Is  this :  If  there  be  a  reason- 
able doubt  tbat  any  ofFense  has  been  com- 
mitted by  the  prisoner,  It  operates  to  acquit, 
but  if  the  evidence  clearly  establishes  the 
killing  the  prisoner  purposely,  with  a 
deadly  weapon,  an  111^1  homicide  of  some 
kind  Is  established,  and  the  burden  then 
falls  upon  tbe  prisoner,  and  not  the  common- 
wealth, to  show  that  It  was  excnsable  as  an 
act  of  self-defense.;  If,  then,  his  evidence 
leaves  his  extenuaticm  In  doubt  he  cannot 
be  acquitted  of  all  crime,  but  mnst  be  con- 
victed of  homicide  In  some  of  Its  grades  of 
manslaughter  at  least"  These  are  the  exact 
words  of  Agnew,  J.,  In  his  charge  to  the  Jury 
when  spe<dally  presiding  In  Com.  v.  Drum, 
tS8  Pa.  9.  That  chai^  was  accepted  at  the 
time  by  his  associates  in  this  court  as  a  clear 
and  correct  exposition  of  the  law  of  homi- 
cide, and  as  a  precedent  and  guide  in  the 
trial  of  such  cases.  We  have  since  frequent- 
ly approved  It  tbe  present  Chief  Justice 
very  recently  saying  of  it:  "Its  substantial 
accuracy  has  never  been  challenged."  Com. 

Paese,  220  Pa.  871,  89  Atl.  881.  When  the 
commonwealth  clearly  establishes  an  Intui- 
tional killing  by  the  use  of  a  deadly  weapon, 
an  Illegal  homldde  is  presumed.  If  the  de- 
fense be  Insanity,  the  bnrdoi  of  sustaining  It 
Is  upon  those  having  charge  of  tbe  defense, 
for  the  accused  Is  presumed  to  be  sane,  and 
his  Insanity  must  be  established  by  a  fair 
pr^nderance  of  tbe  testimony.  Ortwein  v. 
Com.,  76  Pa.  414.  18  Am.  Rep.  Meyers 
T.  Com.,  83  Pa.  ISl ;  Coyle  v.  Com.,  100  Pa. 
573,  4S  Am.  B^.  897;  Com.  v.  Bamer,  199 
Pa.  335.  49  Ati.  00.  And  so  of  self-defense, 
fbr  there  Is  no  presumption,  in  the  face  of 
clear  evidence  of  intentional  kilting  with  a 
deadly  weapon,  tbat  life  was  taken  that  life 
might  be  spared.  The  presumption  is  other- 
wise in  the  absence  of  anything  developed  to 
the  contrary  In  the  commonwealth's  presenta- 
tion of  its  case,  and  when  tbe  attempt  Is 
made  to  rebut  that  presumption  by  the  af- 
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flrmatlve  plea  of  self-defense,  it  must  be 
made  out  by  a  fair  preponderance  of  evi- 
dence. The  guilt  of  the  accused  must  be  es- 
tablished in  tbe  first  instance  beyond  a  reason- 
able doubt;  and,  when  so  established,  he  Is 
not  to  be  acquitted  because  tbe  Jury,  after 
hearing  him  or  hhi  witnesses,  may  be  In 
doubt  whether'  he  acted  in  self-defense.  In 
making  that  d^ense  he  admits  his  Intention- 
al killing  of  another — a  crime  under  divine 
and  human  law,  unless  It  appear  In  the  proof 
of  the  killing  that  it  was  excusable — and  the 
burden  is  righteously  upon  him  to  show  tbat 
It  could  not  be  avoided.  "We  may  take  it 
for  a  general  rule  that  all  homicide  Is  ma- 
licious, and  of  course  amounts  to  murder, 
unless  where  Justified  by  the  command  or 
permission  of  the  law,  excused  on  the  &o- 
count  of  accident  or  self-preservation,  or  al- 
leviated into  manslaughter  by  being  either 
the  Involuntary  consequence  of  some  act  not 
strictly  lawful,  or  (If  voluntary)  occasioned 
by  some  sudden  and  sufficiently  violent  prov- 
ocation. And  all  these  circumstances  of 
Justification,  excuse,  or  alleviation  It  Is  In- 
cumbent upon  the  prisoner  to  make  out  to 
the  satisfaction  of  the  court  and  Jury,  the 
latter  of  whom  are  to  decide  whether  the  clr- 
cumstances  alleged  are  proved  to  have  ac- 
tually existed ;  the  former  how  far  they  ex- 
tend to  take  away  or  mitigate  guilt  For  all 
homicide  Is  presumed  to  be  malicious  until 
the  contrary  appeareth  upon  evMence."  4 
Blackstone's  Commentaries,  201.  The  bur- 
den of  proving  self-defense  is  not  placed 
heavily  upon  one  accused  of  taking  life. 
Sacred  as  is  human  life,  he  is  not  bound  to 
show  beyond  all  doubt  that  he  was  com- 
pelled to  take  It  but  Is  humanely  permitted 
to  satisfy  the  Jury  by  a  fair  preponderance 
of  the  testimony  that  he  killed  under  circum- 
stances Justifying  his  belief  that  his  own  life 
could  not  otherwise  have  been  saved.  To 
doubt  however,  even  to  reasonably  doubt, 
that  life  was  taken  in  self-defense  Is  not  to 
be  satisfied  tbat  it  was  so  taken,  and  when 
this  affirmative  defense  Is  left  In  doubt,  it 
has  not  been  established  at  all  as  a  basis  for 
acqnittal. 

There  was  nothing  in  the  case  Justifying 
the  presentation  of  the  prisoner's  sixth  point, 
and  It  was  therefore  properly  declined  and 
not  read  to  the  Jury. 

Both  assignments  of  error  are  overruled, 
the  Judgment  is  affirmed,  and  the  record  re- 
mitted for  the  purpose  of  execution. 


BLAND  V.  TIPTON  WATER  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     Oct  12, 
1908.) 

1.  Watebs  aitd  W«teb  Goubsbs  (S  188*)— 
PowExa  or  Wateb  Ooicfa.iiie»— who  Hat 

Sni:. 

A  water  company  bad  the  right  to  sapply 
water  to  the  public  within  the  limits  of^  a 
designated  township,  and  a  riparian  owner  on 
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the  Btnwn  fnan  which  the  tapply  wai  taken 
broojdit  a  bill,  under  Act  Jane  19,  1871  (P. 
L.  130(9,  to  restrain  the  company  from  de- 
Urering'  water  to  a  railroad  company  within 
the  limits  of  the  township,  which  company, 
after  receiving  the  water,  carried  it  in  Its  own 
pipes  beyond  the  limits  of  the  town.  Held, 
that  the  bill  wonld  not  lie ;  it  not  being  brought 
to  inquire  Into  the  rights  conferred  by  the  char- 
ter, out  into  defendant's  oondnct  under  the 
Mme. 

W[Bd.  Note^For  other  case*,  see  Waters  and 
ater  Courses,  Dec.  IMg.  J  US.*] 

2.  WATEB8   A.ND   WaTKB  GOUBSES  Q  188*)~ 

Who  Ma.t  Quxsiion  Aotb. 

Where  a  water  company  is  supplying  water 
In  excess  of  the  rights  given  by  its  franchise, 
tJie  xcanedy  is  a  proceedinc  at  the  Instance  of 
the  commonwealth. 

[Bd.  Note^— For  other  cases,  see  Waten  and 
Water  Oonnea,  Dee.  Dig.  S  188.*] 

8.  EwNBiiT  Domain  (|  274*)— CkncpENSATion 
— Reuxdibs  op  Ownkbs—Injunotiok. 
Where  a  riparian  owner  sned  to  enjoin  de- 
fendant water  company  from  improperly  nsing 
the  waters  of  a  stream,  and  do  bond  had  been 
approved  securing  to  plaindft  payment  of  his 
damages,  and  no  effort  made  to  determine  the 
compensation  to  be  allowed  him  for  taking  the 
water,  a  restraining  writ  was  properly  IsBued 
and  should  have  been  continued  until  the  wa- 
ter company  secured  to  plaintiff  the  payment  of 
his  damages  in  the  mode  prescribed  hy  Act  Ainril 
29.  1874,  S  41  (P.  Ii.  104). 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  I  768;  Dec.  Dig.  |  274.*] 

4.  Eminent  Domain  (§  170*)— Proceedinob— 
inabiutt  to  aobee  with  ownes. 

Where  a  bond  to  secure  a  riparian  owner 
for  waters  taken  by  defendant  frarn  a  stream 
,  has  been  filed  and  approved  by  the  court,  the 
approval  of  the  bond  Is  an  adjudication  that  an 
attempt  had  been  previously  made  by  the  com- 
pany to  settle  with  the  landowner,  which  Is  a 
condition  precedmt  to  filing  a  bond. 

[Bd.  Note.r~For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  S  170.*] 

Appeal  from  Court  of  Common  Pleas,  Blair 
County. 

Bill  b7  Fred  Bland  against  the  Tipton  Wa- 
ter Company  and  others.  From  a  decree  dis- 
missing the  bill,  plaintiff  appeals.  Affirmed. 

Argued  before  HITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  STEWART, 
JJ, 

A.  V.  Barker  and  W.  I.  Woodcock,  for  ap- 
pellant John  O.  Johnson  and  Neff,  Riley  & 
Hides,  for  appellee  Pennsylvania  Railroad 
Company.  O.  H.  Hewitt  and  H.  B.  GUI,  for 
appellee  Tipton  Water  Company. 

BROWN,  J.  This  bill,  which  was  filed  un- 
der Act  June  10,  1871  (P.  L.  1360).  was  prop- 
erly dismissed  by  the  court  below.  It  was 
not  necessary  to  determine  what  rights  had 
been  acquired  by  the  Tipton  Water  Company 
from  the  Merlvale  Water  Su[^ly  Company, 
or  to  discuss  those  possessed  by  the  Pennsyl- 
vania Railroad  Company  under  the  acta  of 
April  15.  1859  <P.  L.  679),  and  April  22,  1906 
(P.  L.  264).  The  limit  of  the  court's  Inquiry 
In  this  proceeding  was  to  ascertain  whether 
the  Tipton  Water  Company,  the  real  defend- 
ant did.  In  fact,  possess  the  right  or  fran- 


chise to  do  the  act  through  which  ttie  ai^- 
lant  alleges  injuries  resulted,  and  will  result 
to  bis  private  rights,  and,  in  view  of  the  un- 
doubted franchise  conferred  upon  it  by  Its 
charter  and  the  undlspated  facts  In  the  case, 
the  learned  chancellor  ought  not  to  have  rest- 
ed with  the  mere  statement  that  there  was 
some  force  In  the  contention  that  the  plaintiff 
had  no  standing  to  complain  under  the  act  of 
1871,  but  should  have  so  distinctly  ruled. 

The  Tipton  Water  Company  was  Incorpor- 
ated under  act  April  20,  1B74  (P.  L.  73),  and 
Its  supplements,  for  the  purpose,  according 
to  its  charter,  "of  supplying  water  to  the 
public   in   Antls   tovrnshlp,   Blair  county, 
Pfflmsylvanla,  and  to  such  persons,  partner- 
ships and  corporations  residing  or  located 
therein  as  may  desire  the  same."  It  was  in- 
corporated February  11,  1908.  and,  by  due 
and  appropriate  action,  on  November  21, 
1904,  appropriated  perpetually  the  entire  flow 
of  the  waters  of  Tipton  run.   The  appellant 
Is  the  owner  In  fee  of  a  farm  through  which 
this  run  flows  for  a  distance  of  600  feet 
emptying  Into  the  Juniata  river,  on  which 
his  lands  also  abut  and  border.  He  does  not 
assail  the  water  company's  (barter  nor  ques- 
tion its  right  to  appropriate  the  waters  of 
Tipton  run  for  the  purpose  of  supplying  the 
same  to  the  public  in  Antls  township,  but  he 
would  have  it  enjoined  from  taking  the  wa- 
ters of  the  mn,  because,  after  It  takes  and 
conveyB  them  Into  Antls  township,  It  there 
metes  out,  sella,  and  delivers  to  the  Pennsyl- 
vania Railroad  Company,  as  one  of  Its  cus- 
tomers, large  quantities  of  the  same,  which 
that  company  conveys  out  of  the  township  for 
the  supply  of  its  engines,  stations,  and  shops. 
After  its  ai^roprlation  ot  the  waten  of  Tip- 
tin  run,  the  Tipton  Water  Company  laid  a 
line  of  pipe  leading  from  Its  impounding  dam 
to  the  line  of  the  right  of  way  of  the  Pmnsyl- 
vanla  Railroad  Company  at  Tipton  station, 
also  in  said  township.    Prior  to  the  laying 
of  this  pipe,  the  Pennsylvania  Railroad  Com- 
pany had  laid  and  owned,  on  or  near  Its  right 
of  way,  running  westwardly  from  Tipton  sta- 
tion, a  line  of  pipe  through  which  it  took 
water  from  Tipton  run  by  pnmping  the  same 
from  a  mllldam.  When  the  pipe  laid  by-  the 
Tipton  Water  Company  was  completed,  it 
was  connected  with  the  said  line  of  pipe  own- 
ed by  the  Pennsylvania  Railroad  Company, 
and  some  of  the  water  taken  from  Tipton 
run  by  the  water  company  Is  conv^ed  by 
pressure  from  the  reservoir  of  the  water 
comi>any  through  the  line  of  pipe  owned  by 
the  Pennsylvania  Railroad  Company,  west- 
wardly, outside  of  the  township  of  Antls.  to 
the  railroad  company's  shops.  In  the  town- 
ship of  Logan.    On  the  line  ot  the  water 
company's  pipe  there  la  a  meter  by  which  it 
measures  the  water  which  it  furnishes  to  the 
Pennsylvania  Railroad  Company.   The  water 
is  all  furnished  within  the  township  of  Antis 
and  amounts  to  1,600,000  gallons  daUy.  The 
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frater  company  bat  no  control  over  the  die- 
position  made  by  the  PennsylTanla  Railroad 
Company  of  the  water  beyond  the  point  of 
delivery  and  owns  no  pipe  or  other  means  of 
dellTering  water  beyond  the  termination  of 
Its  line  at  Tipton  station.  The  railroad  com- 
pany has  established  a  water  station  at  Tip- 
ton, where,  on  an  average,  SO  engines  per*  day 
take  water  for  steam  parposes.  The  capacity 
at  each  engine's  tank  Is  7.000  gallons,  and  the 
number  of  gallons  thus  taken  dally  Is  ap- 
proximately 350,000.  In  addition  to  the  pipe 
vblch  the  water  company  has  laid  and  which 
coonecta  with  the  pipe  of  the  Pennsylvania 
RaUroad  Company  running  westwardly,  it 
bas  laid  another  line  of  pipe  leading  from 
its  dam  or  reservoir  to  the  right  of  way  of 
the  railroad  company  at  Tipton  station,  and 
that  company  has  laid  and  owns  a  line  of 
pipe  on  its  right  of  way  leading  eastwardly, 
which  baa  not  yet  been  connected  with  the 
pipe  of  the  water  company,  but  It  Is  the  in- 
tention to  connect  these  pipes,  that  additional 
waters,  to  be  delivered  by  the  Tipton  Water 
'Company  to  the  railroad  company,  may  be 
«>Dveyed  tlirongb  said  pipe  of  the  railroad 
company  eastwardly  ont  of  the  township  for 
the  railroad  company's  use.  A  flndlng  of 
fact,  nnchallenged  by  any  of  the  28  assign- 
ments of  error,  is  that  there  is  no  agreement 
between  the  Tipton  Water  Company  and  the 
Penn^lvanla  Railroad  Company  relative  to 
the  use  or  disposition  of  the  water  or  the 
place  to  which  it  is  to  be  transported  by  the 
railroad  company;  the  water  company  mere- 
ly selling  the  water  to  the  railroad  company 
and  delivering  it  at  Tipton  station,  in  the 
township  of  Antis.  The  findings  of  fact  are 
Tnunerons  and  somewhat  confused,  but  the 
foregcdi^  is  an  ^tome  of  them,  from  which, 
wlthont  regard  to  the  rights  acquired  by  the 
water  company  from  the  Merivale  Water  Sup- 
ply Company,  or  those  alleged  to  be  possessed 
by  the  Pennsylvania  Railroad  Company  nn- 
dn^  the  acts  of  18GQ  and  1905.  Is  to  be  deter^ 
mined  the  only  question  which  the  appel- 
lant can  raise  by  his  bill. 

The  light  of  the  Tipton  Water  Company  to 
take  the  waters  of  Tfpton  mn  for  the  purpose 
of  supplying  water  to  the  public  in  Antis 
township  IB  not  questioned,  and  It  was  In  the 
exerdse  of  this  right  or  franchise  that  the 
waters  of  the  run  were  taken,  resulting  In 
what,  in  this  proceeding,  may  be  conceded  to 
be  an  Injury  to  the  private  rights  of  the  com- 
plainant as  a  riparian  owner.  His  complaint 
la  not  that  the  water  company,  after  taking 
the  water,  refuses  to  supply  It  to  any  Indi- 
vidual, partnership,  or  corporation  within 
the  township  of  Antis,  the  territory  covered 
by  Its  charter,  but  is  that  it  there  furnishes 
large  quantities  to  the  Pennsylvania  Rail- 
road Company,  which  that  company,  after 
the  sui^ly  and  delivery  of  the  same  to  it  in 
that  township,  takes  elsewhere  for  Its  corpor- 
nte  purposes.  This  Is  not  what  injures  him. 
The  Injury  done  to  him  Is  the  taking  of  the 
wattti  of  the  mn,  but  they  are  takm  la  the 


exercise  of  a  dear  right  or  franchise  to  take 
them  for  the  putiiose  of  supplying  water  to 
the  public  In  Antis  township.  In  dally  fur- 
nishing to  the  engines  of  the  railroad  com- 
pany 850,000  gallons  of  water  in  that  town- 
ship, the  water  company  Is  not  exercising  a 
mere  right,  but  performing  a  duty,  for  the 
railroad  company,  in  the  operation  of  Its 
road  In  said  township,  Is  to  be  regarded  as  a 
part  of  the  public  therein,  within  the  pur- 
view of  the  act  of  1874.  How  much  of  thlt 
water  Is  actually  converted  Into  steam  with- 
in the  township  is  no  more  a  question  iii 
this  proceeding  than  would  be  the  quantity  oi 
water  remaining  in  stage  horses,  watered  b; 
the  company  In  the  township,  after  they  had 
passed  beyond  Its  borders ;  and  so,  upon  prin- 
ciple, this  is  equally  true  of  the  remaining 
1,150,000  gallons  measured,  sold,  and  dellv 
ered  to  the  Pennsylvania  Railroad  Companv 
within  the  said  township.  The  appeUant'4 
right  to  complain  is  concededly  limited  to 
a  complaint  that  the  water  company,  in  tak- 
ing the  waters  from  the  run  to  the  Injnry  of 
his  private  rights.  Is  exercising  a  right  or 
franchise  which  in  fact  it  does  not  possess ; 
but,  as  it  has  such  undoubted  right  or  fran- 
chise for  the  purpose  of  supplying  water  to 
the  public  In  Antis  township.  It  Is  none  of  his 
concern  what  Its  customers  do  with  the  wa- 
ter after  it  there  delivers  the  same  to  them. 
Its  right,  under  clause  2  of  section  34  of  the 
act  of  1874,  Is  to  supply  water  to  those  ask- 
ing for  the  same  where  it  is  located,  and,  If 
It  be  misbehaving  Itself  In  the  exercise  of 
that  right,  it  is  for  the  commonwealth  alone 
to  correct  It  Failure  to  distinguish  between 
an  attempt  to  exercise  a  right  or  franchise 
which  a  corporation  does  not,  in  fact,  possess, 
to  the  injuty  of  the  private  rights  of  tbe 
complainant,  and  its  mere  misbehavior  In  the 
exercise  of  an  undoubted  right  or  franchise, 
are  responsible  for  this  frultleas  litigation. 
The  inquiry  which  tbe  ai^llant  would  have 
had  the  court  make  under  his  bill  was,  not 
into  the  rights  conferred  by  the  charter  of 
the  water  company,  but  into  Its  conduct  un- 
der the  same.  This  can  be  done  only  at  the 
instance  of  the  commonwealth.  Windsor  Glasa 
Co.  V.  Carnegie  Co..  204  Pa.  459,  54  Atl.  320. 

It  is  urged  that  this  case  is  Identical  with 
Bly  V.  White  Deer  Mountain  Water  Company 
et  al.,  197  Pa.  60.  46  Atl.  929.  This  results 
from  a  misapprehension  of  what  was  decid- 
ed in  that  case,  for  what  was  there  enjoined 
would  not  be  permitted  here.  Bly's  com- 
plaint was  that  the  White  Deer  Mountain 
Water  Company,  or  the  White  Deer  Creek 
Water  Supply  Company,  or  both  of  them, 
were  proceeding  to  build  a  dam  or  reservoir 
across  the  White  Deer  creek,  and  were  dig- 
ging ditches  and  trenches  and  laying  mains 
and  pipes  from  the  said  reservoir  into  mu- 
nicipalities, boroughs,  and  townships  other 
than  White  Deer  and  Kelly  townships,  for 
the  purpose  of  supplying  water  to  such  mu- 
nicipalities, boroughs,  and  townships.  Nei- 
ther company  had  tbie  right  or  franchise  to 
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supply  water  In  the  territories  Into  which 
the  pipes  were  being  laid,  and  the  prayers 
of  the  bin  were  for  an  injunction  to  re- 
strain each  of  them  from  taking  any  of  the 
waters  of  White  Deer  creek  for  the  purpose 
of  supplying  the  same  to  the  public  In  any 
muolclpallty,  borough,  or  township  other 
than  the  townships  of  White  Deer  or  Kelly. 
The  Injunction  as  to  the  White  Deer  Greek 
Water  Supply  Company  ought  manifestly  to 
have  been  continued,  for  reasons  appearing 
in  the  opinion,  and  as  to  the  water  company 
we  said,  through  our  Brother  HESTRBZAT: 
"The  only  questions,  therefore,  for  consid- 
eration here  are:  (1)  The  right  of  the  White 
Deer  Mountain  Water  Company  to  appro- 
priate the  waters  of  White  Deer  creek  for 
the  purpose  of  supplying  the  same  to  the 
public  in  any  municipality,  borough,  or  town- 
ship other  than  White  Deer  township,  in 
Union  county;  and  (2)  the  right  of  the 
plaintiff  to  have  that  question  determined 
by  a  court  of  equity  In  a  proceeding  under 
the  provisions  of  the  act  of  June  19,  1871." 
What  was  enjoined  was  the  taking  of  the 
waters  of  the  creek  for  the  purpose  of  di- 
rectly supplying  the  same  to  the  public  In 
townships  and  munldpalltles  other  than  the 
me  in  which  the  water  company  was  au- 
thorized to  supply  the  same.  In  the  present 
case  no  pipe  of  the  water  company  runs  out- 
side of  Antls  township,  and  It  Is  not  under- 
taking to  deliver  water  to  any  one,  much 
less  to  the  public,  at  any  point  beyond  the 
limits  of  that  township.  The  supply  and  de- 
livery of  whidi  the  appellant  complains  are 
.  within  the  township,  and  to  a  single  custo- 
mer of  the  water  company.  If  the  pipe  of 
this  cQBtomer  ctnmect^  with  that  of  the 
water  company  should  not  extend  beyond  the 
lines  of  Antis  towndilpt  it  would  hardly  be 
pretfflided  that  the  supply  of  the  water  would 
not  be  entirely  lawful,  and  we  can  recognize 
no  difference  because,  after  the  supply  and 
delivery  of  the  water  to  the  railroad  com- 
pany are  complete  within  tbe  township,  that 
company,  under  no  arrangement  between  it 
and  the  water  company,  carries  the  wat^ 
for  its  own  corporate  purposes  beyond  the 
line  of  the  township. 

At  the  time  this  bill  was  filed— February 
14,  1906— e  bond  had  not  been  approved  by 
the  court  to  aecnre  to  the  appellant  the  pay- 
ment of  hlB  damages,  and  the  court  found  as 
a  fact  that  no  effort  had  been  made  to  agree 
upon  the  amount  of  compensation  to  be  al- 
lowed him  for  the  taking  and  appropriation 
of  the  waters  of  the  run.  In  view  of  this, 
be  contends  that  the  preliminary  injunction 
should  have  been  made  perpetual.  Though 
no  bond  had  been  approved  at  the  time  these 
proceedings  were  Instituted,  one  had  been 
tendered  to  the  appellant  In  December,  1904, 
and,  upon  his  refusal  to  accept  it,  notice  was 
'given  to  him  that  it  would  be  presented  -to 
the  court  of  common  pleas  of  the  county  for 
approval  on  tbe  24th  of  that  month.  In  pur- 


suance of  this  notice,  a  bond  was  filed  on 
that  day,  but  was  not  approved  because  ei- 
cepted  to  by  the  appellant.  Subsequently, 
on  May  16,  1906,  another  bond.  In  a  larger 
amount,  was  substituted  and  approved  by 
the  court.  As  no  bond  had  been  approved  at 
tbQ  time  the  appellant  applied  for  the  Injunc- 
tion, the  restraining  writ  was  properly  Is- 
sued and  ought  to  have  been  continued  until 
the  water  company  secured  to  him  the  pay- 
ment of  his  damages  In  tbe  mode  prescribed 
In  section  41  of  the  act  of  April  29,  1874. 
This  It  did  when  its  bond  was  approved  by 
the  court  In  May,  1906,  and  the  Injunction 
which,  up  to  that  time,  had  properly  re- 
strained all  interference  with  the  appellant's 
rights,  ought  then  to  have  been  dissolved.  In 
the  decree  dissolving  it  and  dismissing  the 
bin  the  proper  penalty  for  the  attempt  of 
the  water  company  to  take  the  waters  of  the 
run  before  legally  authorized  to  do  so  was 
imposed  upon  it  by  directing  It  to  pay  tbe 
costs  In  the  proceedings  below. 

As  to  the  contention  that,  as  there  was  no 
evidence  of  any  attempt  by  the  water  com- 
pany to  agree  with  the  appellant  as  to  the 
amount  of  compensation  he  ought  to  receive 
for  the  damages  he  sustained,  tbe  tender  and 
filing  of  the  bond  were  unauthorized,  we  need 
only  repeat  what  was  said  of  a  similar  con- 
tention in  Wadhams  v.  Lackawanna  & 
Bloomsburg  Railroad  Co..  42  Pa.  303:  "It  Is 
next  insisted  that  there  was  no  evidence  of 
any  attempt  by  the  defendants  to  settle 
with  the  plaintiff,  and  agree  upon  the  dam- 
ages before  they  entered  upon  his  land  and 
before  tbey  filed  the  bond  given  as  a  security. 
Hence  it  is  Inferred  that  the  tender  of  the 
bond,  and  the  filing  of  the  sam^  was  unaor 
tborlzed  by  law,  and  that  the  defendants 
were  not  «npowraed  to  apprcq^riate  the  land 
for  the  said  ^ad.  Though  the  acts  of  as- 
sembly do  not  In  terms  require  any  attempt 
to  make  a  settlement  before  a  tMider  ot  a 
bond  or  filing  it  In  the  common  pleas,  It  is 
perhaps  a  Just  Infnence  from  thelT  language 
that  there  should  be  some  evidence  of  in< 
ability  of  the  parties  to  agree  before  the 
court  should  undertake  to  pass  upon  tlie  se- 
curity offered.  But  the  very  ofCer  of  a  bond 
is  on  assertion  by  one  of  the  parties  that 
they  cannot  agree,  and  Is  in  itself  some  proof 
of  such  Inability,  for  without  tbe  consent  of 
both  such  an  agreonent  cannot  be  miutew 
And  If  It  were  not  so,  the  action  of  flie  court 
approving  the  sureties,  and  directing  the 
bond  to  be  filed,  involves  an  adjudication 
that  everything  had  been  done  wblcb  entitled 
the  company  to  have  the  bond  filed.  If  an 
attempt  to  settle  was  a  prerequisite,  the  or> 
der  of  the  court  Is  conclusive  that  the  at- 
tempt had  been  made..  The  decree  of  the 
court,  like  any  other  Judgment,  Is  final  be- 
tween the  parties,  as  to  all  matters  adjudi- 
cated therein  directly,  and  to  all  facts  which 
were  essential  to  the  adjudication."  The 
act  of  1674  does  "not  in  terms  require  any 
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attempt  to  make  a  wttlement  before  a  ten- 
der of  a  bond  or  flllnc  It  In  tbe  common 
pleaa" 

AH  of  tin  assignments  of  error  are  over- 
ruled,  and  the  decree  of  the  court  below  Is 
affirmed;  tbe  coats  on  tbls  appeal  to  be  |kald 
b;  tbe  mipellant. 


HBRBHBNSTEIN  t.  HAHN. 
(Supieme  Court  of  New  Jerser.   Not.  9.  190&) 
t  EizEcunoK  S08*>— Pbooebdinos  Sitpfijb- 

HKHTAI.  TO   BXKOOTION  —  STATUTES  —  COB- 

BIBDGXIOR.  _ 

The  act  Of  1901  (P.  It.  P.  872)  entitled  a 
"Yarther  sapplemeot  to  an  act  entitled  'An  act 
lespectins  any  execatioo,' "  and  aathorizin|:  pro- 
ceedings aapplemoital  to  execotion,  ia  applicable 
to  the  district  courts,  though  the  district  court 
tct  makes  no  proTluon  for  supplemental  pro- 
ecediogs. 

[Ed.  Note.— For  oOier  cases,  see  Execution, 
Dec.  Dig.  {  359.*] 

2.  EXECDTIOH  (8  871*)— PB0CEEDINQ8  SUPPLE- 

uesnAL  TO  KxEcnnon  —  Dxscovebt  —  Au- 
THoaiTT  OT  Officbes—"Aj¥Id*,vit"— "Dep- 
osition." 

Under  the  act  of  1901  (P.  p.  872),  an- 
thorizing  proceedinga  supplemental  to  ezecn- 
tioD,  and  directing  that  the  discovery  shall  be 
before  a  jodge  or  a  Supreme  Court  commission- 
er, and  Practice  Act  (P.  I/.  1903.  p.  59«)  |  22a 
autboriziog  a  Supreme  Court  examiner  to  take 
any  "affidavit*'  that  may  be  taken  before  a  Su- 
preme Court  commissioner,  a  Supreme  Court 
examiner  may  take  the  deposition'  or  a  jodgment 
defendant  under  an  order  directing  him  to  make 
discovery  in  proceedings  supplemental  to  execu- 
tion, thoi^h  technically  an  "afBdavit"  is  taken 
ex  parte,  and  though  a  "deposition"  Is  technical- 
ly taken  on  notice,  so  that  the  teetimony  taken 
under  an  order  for  discovery  is  techoicaliy  a 
"deposition,"  but  the  words  "deposition"  and 
"affidavit"  may  be  synonymous. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  {  371.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  240-245 ;  VOL  2,  pp.  2000-20(ffi ;  vol. 
8,  pp.  1*68,  7634.] 

3.  ExBctmoN  (8  398*)— PaocKEDiNos  Supple- 
uzntai.  to  E&ECCnON— Obdebs— Validitt. 

Where  depositions  in  proceedings  supple- 
mental  to  execution,  under  the  act  of  1901  (P.  L. 
p.  372),  where  presented  to  the  judge  i>efDre  the 
making  of  the  order  directing  the  Judgment  de- 
fendant to  make  payments  to  plaintiff,  tbe  fail- 
ore  to  file  the  depoaitlona  before  the  making  of 
the  order  did  not  affect  ita  validity. 

[Ed.  Note.— For  other  cases,  see  Bxecntlon, 
Dec  Dig.  §  39a*] 

4.  Execution  (S  308*)  —  Pboceedinos  Sup- 
fleuhtai.  to  Bxeoqtion—Obdkbs— Valid - 

ITT. 

Tht  failnre  of  a  judgment  defendant  in 
proceediiMCs  supplemental  to  execution  under  the 
act  of  1901  (P.  Ll  p.  372),  to  sign  depositions 
taken  nnder  the  order  of  discovery  did  not  affect 
the  validity  of  the  order  directing  the  making 
of  payments  to  the  judgment  creditor. 

[Ed.  Note.— For  frther  caaes,  see  Execution, 
Dec  Dig.  I  398.«] 

&  EzxcDTioir  (I  886*)  —  FBOCKEDiiraa  Sitp- 

PEEUEKTAI.  TO  EXBOtlTIOir— OBDEBS— VAXJD- 

irr. 

Where  the  testimony  in  proceedings  supple- 
mental to  execotion  was  treated  by  both  parties 
as  ckMed,  and  no  effort  waa  made  by .  the  judg- 


m«it  defoadaut  to  take  teadmmiy  mi  his  part, 
the  objection  that  there  waa  no  formal  closing 
of  the  taking  of  evidence  did  not  affect  the  va- 
lidity of  an  order  directing  the  judgment  defend- 
ant to  make  payments  to  the  judgment  creditor. 

[Ed.  Note.— For  othor  cases,  see  Dxecntlon, 
Dec.  Dig.  {  89&*] 

■6.  BzBounoN  a  418*)— SupFLXunfTAi.  Pbo- 

CKBD1NG8— DtSOBBDIKNOK  0*  ObDEBS— PkO- 

oesdinob  to  Punish — Ob  debs— Effect. 
An  order  which  adjudges  a  judgment  debt- 
or guilty  of  contempt  for  violating  an  order  in 
proceedings  supplemental  to  execution,  and 
which  orders  a  warrant  which  is  not  in  the  na- 
ture of  an  attachment  on  which  Interrogatories 
are  intended  to  be  served,  is  an  adjudication  of 
contempt,  and  ii  not  a  mere  order  for  process. 

[Ed.  Note.— For  other  case^  see  ExecatIoa» 
Dec  Dig.  I  418.*] 

7.  ExEctrnoN  (S  418*)— Sufplkicbntal  Pbo- 

CEEDINQS— ObDEBB — VIOLATION— EVIDENCE. 

Where  a  judgment  defendant,  on*  order  to 
show  cause  why  he  should  not  be  punished 
for  contempt  for  violating  an  order  In  proceed* 
ings  supplemental  to  execution  directing  him  to 
pay  $30  a  month,  showed  that  when  the  order 
was  made  he  earned  about  $160  per  mcmth,  but 
that  Bobseqnently  his  Income  had  been  reduced 
to  $16  a  week,  which  was  not  more  than  suffi- 
cient to  support  himself  and  wife  and  child,  the 
court  improperly  adjudged  him  guilty  of  con- 
tempt; the  statute  not  cootemplatl^  that  a 
debtor  shall  devote  all  of  bis  earnings  to  Us 
creditors. 

[Bd.  Note.— For  other  cases,  see  Execution, 
Dee.  Dig.  I  4ia*] 

OertioraTl  to  District  Court  of  Jerser  CIIt- 
Actlon  by  Solomon  Hershensteln  against 
George  H'.  Hahn.  There  was  an  adjudication 
that  tbe  debtor  was  guilty  of  contempt  for 
failure  to  obey  an  order  in  proceedings  sup- 
plemental to  execution  requiring  him  to  pay 
plaintiff  a  specified  sum  per  month  out  of 
his  earnings,  and  he  brings  certiorari.  Judg- 
ment adjudging  defendant  guilty  of  cont^pt 
set  aside. 

Peter  H.  James,  for  plalntUE.   Helosh  & 

Morten,  for  defendant. 

SWAYZE,  J.  The  prosecutor  seeks  to  set 
aside  the  proceedings  of  the  Second  district 
court  of  Jersey  City,  snpplemmtal  to  execu- 
tion, including  an  adjudication  that  the  de- 
fendant was  guilty  of  contempt.  In  falling 
to  obey  an  order  to  pay  $30  a  month  out 
of  bis  earnings  to  the  plaintiff. 

The  first  objection  Is  that  the  act  of  1901 
(P.  L.  p.  372),  under  which  the  proceeding 
was  taken.  Is  not  applicable  to  district 
courts,  because  the  object  is  not  stated  In  tbe 
title.  This  court  has  already  held  in  Spen- 
cer T.  Morris,  67  N.  J.  Law,  500,  61  AU.  470. 
that  tbe  act  Is  applicable  to  district  courts. 
Tbe  particular  objection  now  raised  does  not 
appear  to  have  been  raised  In  that  ease,  but 
I  tblnk  It  is  without  force.  Tbe  Utle  of  the 
act  of  1901  Is  a  further  snpplement  to  an  act 
entitled  "An  act  respecting  any  execution," 
and  I  see  no  reason  why  tbls  should  not  be 
held  to  be  broad  enough  to  cover  executions 
out  of  district  courts.  It  Is  true  tbe  L^ls- 
latnre  has  made  provision  for  supplemental 
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j^roceeOiDgi  in  tbe  district  court  act  itself, 
bat  I  do  not  tblnk  that  ia  Boffident  to  Indi- 
cate that  enactmenta  relating  to  that  subject- 
nuitter  sboold  always  be  repeated  In  the  dis- 
trict conrt  ad;  as  well  as  in  ttie  execntioDS 
act 

The  second  point  Is  that  the  order  of  dls" 
covery  directed  the  prosecutor  to  make  dis- 
covery before  a  Supreme  Court  examiner. 
The  .act  of  1901  directs  that  the  dlscoTery 
shall  be  before  a  Judge  or  a  Supreme  Court 
commlflBloner ;  and  the  power  of  a  Supreme 
Conrt .  examiner  depaids  upon  sedion  228 
of  the  practice  act  (P.  L.  1908.  p.  696).  This 
ad  gives  the  Suiweme  Court  examiners  the 
same  power  to  administer  an  oath  or  take 
any  deporitlon  In  any  action  tor  use  in  any 
court  of  law  as  a  Justice  of  the  Supreme 
■Court  and  prorldes  that  any  oath  or  afflda- 
Tlt  that  may  be  taken  before  a  Supreme 
Court  commissioner  may  be  taken  before  a 
Supreme  Court  examiner.  It  Is  argued  that 
the  first  clause  does  not  oupower  the  Su- 
preme Court  examiners  to  take  depoBitlons 
of  this  cbarader,  for  the  reason  that  there  Is 
no  provision  by  which  a  Justice  of  tbe  Su- 
preme Court  can  take  them.  Without  passing 
upon  this  question,  I  think  that  the  second 
clause,  authorizing  a  Supreme  Court  ex- 
arnlner  to  take  any  oath  or  affidavit  that 
•may  be  taken  before  a  Supreme  Court  com- 
missioner, Is  snfflclent  authority.  Strldly  and 
technically,  an  affidavit  Is  taken  ex  parte, 
;aDd  a  deposition  Is  taken  upon  notice,  so 
that  testimony  taken  under  an  order  for  dls- 
■covery  would  be  called  a  deposition  with 
more  technical  propriety.  But  the  use  of  the 
word  "affidavit"  with  a  similar  meaning  Is 
not  unprecedented  In  our  reports.  A  curious 
lllxistratlon  of  the  Interchangeable  way  In 
-which  the  words  "depositions"  and  "affida- 
vits" may  be  used  appears  in  the  old  case 
-of  Rogers  V.  Chadwlck,  10  N.  J.  Law,  BO. 
Other  illustrations  may  be  found  in  Den  v. 
Gelger,  9  N.  J.  Law,  225;  Scott  v.  Beatty, 
-23  N.  J.  Law,  256,  260;  Warford  v.  Smith, 
25  N.  J.  Law,  212 ;  Parsell  v.  Mann,  30  N.  J. 
Law,  530,  550.  The  last  cited  ease  Is  In  the 
'Court  of  Errors  and  Appeals.  X  think,  there- 
fore, that  a  Supreme  Court  examiner  was 
^authorized  to  take  this  examination. 

The  third  point  urged  Is  that  the  deposi- 
■tlons  were  not  filed  until  the  8th  day  of 
May,  while  the  order  directing  defendant 
~to  pay  was  made  on  the  6th  day  of  May.  It 
appears  In  the  case,  and  Is  not  denied,  that 
tbe  depositions  were  presented  to  the  Judge 
on  tbe  4th  of  May,  although  not  filed  with 
the  clerk  until  the  8th.  It  Is  enough  to  say 
that  the  statute  does  not  require  the  deposi- 
tions' to  be  filed  before  the  order  is  made, 
Imt  only  that  they  should  be  returned  to  the 
Judge.  A  similar  question  was  presented  to 
the  Court  of  Errors  and  Appeals  In  Stokes  v. 
Hardy,  71  N.  J.  Law,  549,  60  Atl.  403.  Nor 
Is  It  an  Insuperable  objection  that  the  deposi- 
tions were  not  signed  by  the  defendant 
T\il8  practice  may  be  very  convenient  by 


way  of  verifying  an  examination  of  the  Judg- 
ment debtor,  but  It  does  not  aeon  to  Iw  re- 
auired  by  the  statute;  and,  rtnoe  the  Jndg- 
ment  debtor  did  actually  sign  the  depositions, 
it  does  not  scan  material  whether  he  signed 
them  befcoe  or  after  they  were  presented  to 
tbe  Jodge^  or  after  the  order  was  made. 

I  see  no  fwce  In  tbe  objection  that  there 
was  no  formal  closing  of  the  taking  of  tes- 
timony, since,  in  fact,  tbe  testimony  was 
treated  by  both  partln  as  having  been  dos- 
ed, and  no  effort  was  made  by  the  defoidant 
to  take  testimony  on  his  iiart,  Cfvoi  if  It  be 
assumed  that  under  an  order  of  this  Und  he 
had  a  right  so  to  do. 

Tlie  fifth  pdnt  raised  by  the  prosecutor 
goes  to  the  merits  of  the  cas^  and  Involves 
the  validity  of  the  order  made  <m  the  4th 
day  of  March,  1908,  adjudging  the  defendant 
guilty  of  contempt  of  conrt  and  ordering  tliat 
a  warrant  Issae  to  a  ccmatable  oomfioandlng 
him  to  arrest  the  defendant  and  forthwith 
convey  him  before  the  Judge.  This  probably 
was  made  after  an  order  of  February  26, 
1908,  directing  the  defendant  to  show  cause 
why  he  should  not  be  adjudged  guilty  of 
contempt  for  not  obeying  the  order  for  the 
payment  of  the  Judgment  made  on  the  4th  of 
May.  1007.  Upon  the  return  of  this  rale 
the  defendant  admitted,  by  bia  counsel,  that 
he  had  not  compiled  with  the  order  to  pay, 
and  presented  an  affidavit  showing  that  bis 
drcumstances  had  changed,  so  that,  instead 
of  earning  |6  a  day,  he  was  earning  not  more 
than  $15  or  $16  a  week,  and  that  that  was 
not  more  than  sufficient  to  supply  the  neces- 
saries of  life  for  himself,  his  wife,  and  his 
child.  In  this  affidavit  he  expressed  his  will- 
ingness to  report  to  the  plaintlfTs  attorney 
every  week,  advising  htm  when  and  where 
he  was  employed,  by  whom,  and  the  amoant 
of  money  that  he  earned,  In  order  that  the 
court  and  the  plaintiffs  attorney  might  be 
satisfied  as  to  his  ability  to  comply  with  the 
requirements  of  tbe  order  to  pay.  No  facts 
appear  to  contradict  the  statements  of  this 
affidavit,  and  no  question  seems  to  be  raised 
now  aa  to  its  truth.  The  order  adjudging 
the  prosecutor  guilty  of  contempt  is  a  very 
different  order  from  that  which  was  Involv- 
ed in  Doland's  Case,  69  N.  J.  Eq.  802,  64 
Atl.  1091,  for  this  distlndly  adjudges  the  de^ 
fendant  to  be  guilty  of  contempt,  and  the 
warrant  which  It  orders  does  not  seem  to  be 
In  the  nature  of  an  attachment  upon  whldi 
Interrogatories  were  Intended  to  be  served. 
I  think  tbe  order  amounts  to  an  adjudication 
of  contempt,  and  is  not  a  mere  order  for  pro- 
cess. I  do  not  think  it  necessary  to  ccmslder 
whether  the  procedure  adopted  In  this  case 
was  the  proper  procedure  or  not  If  the  pro- 
cedure bad  been  by  way  of  Intern^torles. 
and  the  defendant  had  answered  them,  the 
answers  would  probably  have  disclosed  tbe 
same  state  ot  facts  as  is  disclosed  by  hta 
affidavits ;  and  I  shall,  therefore^  treat  tbe 
case  as  If  this  affidavit  had  taken  the  form 
of  answers  to  formal  interrogatories.  it 
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«ens  to  me  that  It  sbowt  such  a  case  tbat 
be  ihoojd  not  bare  been  adjudged  guUt7  of 
toDtempt  As  far  as  tbe  case  sbowa,  he  wa% 
At  the  time  tbe  orlsinal  order  was  made  re- 
quiring blm  to  pay  |30  a  montb«  earning 
About  $1C0  a  month;  the  court,  therefore, 
iema  to  have  ttaongbt  tbat  It  was  not  un- 
reasonable for  blm  to  urn  $120  per  month 
of  his  earnings  for  his  Urlng  eq>ensei. 
When  his  income  shrank  to  not  more  tlian 
116  a  week.  Ills  total  income  was  a  little 
more  than  half  of  tbat  amount,  and  I  see 
nothing  to  indicate  that  It  is  unreasonable 
for  a  man  with  a  wife  and  child,  living  In 
Jersey  City,  to  expend  $16  a  week  In  living 
openses.  The  statute  does  not  cmtemplate 
that  a  man  should  devote  all  of  ids  earn- 
ings to  tils  creditors ;  to  reQuire  that  would.  In 
aabstance,  make  bim  the  slave  of  bis  creditors, 
itnd  require  ttie  court  to  enforce  tbe  servl- 
tade.  The  case,  so  far  as  contempt  of  court 
Is  concerned,  comes  with  In  the  rule  of  Wal- 
ton V.  Walton.  M  N.  J.  Eq.  807,  35  AU.  289, 
and  tbe  cases  of  McCIure  v.  Oullck,  17  N.  J. 
Law,  340,  and  State  v.  Gnli(^  17  N.  J.  Law, 
435,  tberehi  cited.  I  think  the  order  adjudg- 
ing tbe  prosecutor  guilty  of  contempt  should 
be  set  asld&  There  was  no  su^estion  tbat 
the  original  order  directing  him  to  pay  |30 
a  month  was  Improper  under  the  circumstan- 
ces then  twfore  tbe  court  and  tbat  order 
should  not  be  disturbed.  No  costs  should 
be  allowed  to  either  party  as  agalnat  the 
other. 


MILBWSKI  V.  KXJBTZ. 
<8npnme  Court  of  New  Jersey.   Nov.  9,  190&) 

BrSBAlTD  AWD  WDX  ({  326*)— AUENATIOW  OF 

Wife's  Attection. 

la  an  action  by  a  husband  for  the  aliena- 
tion of  his  wife's  affections.  Us  otmsent  to  the 
acts  coDBtituting  and  contributing  to  the  injury . 
is  B  bar  to  recovery. 

[Ed.  Kote.— For  other  cases,  see  Hosband  and 
Wife.  Dee.  Dig.  |  326.'*] 

(8  jllabns  by  the  Conrt) 

Actkm  by  Soba  MUewski  agalnat  Joseph 
KurtB.  V^dlct  for  plaintiff.  Bnle  to  abow 
caose  made  absolute. 

Argued  Jnne  term,  1008,  b^ore  BEED, 
BBRGEN.  and  VOORHEES,  JJ. 

wmiam  B.  Biackay,  Jr..  for  plaintiff. 
Horace  L.  Allen,  fbr  defendant 

TOORHEES.  3.  Tbls  is  a  Bult  for  tbe 
alienation  of  a  wife's  affections.  At  tbe  cir- 
cuit, a  verdict  for  the  plaintiff  was  rendered 
tat  $750,  whereupon  this  rule  to  show  cause 
was  sllowed. 

The  testimony  shows  tliat  the  defendant 
was  a  frequent  visitor  at  plaintiff's  bouse, 
being  often  there  In  tbe  daytime,  and  fre- 
(|uently  remaining  ail  night,  when  the  bas- 
E'flnd  was  not  at  home;  that,  previous  to 
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the  coming  vt  the  defendant  and  hts  atten- 
tions to  the  wife,  the  relations  existing  be- 
tween the  husband  and  wife  were  friendly 
and  affectionate;  ttiat  tbe  defendant,  after 
introduction  to  tbe  plaintiff  by  the  wife,  be- 
came friendly  with  tbe  husband,  so  much  so 
that  tbe  defendant  often  remained  overnight 
with  tbe  plaintiff,  and.  according  to  the 
plaintiff's  own  testimony,  more  than  once  tbe 
defendant  slept  In  the  same  bed  with  tbe 
plaintiff  and  Ills  wife,  upon  plalntlfTs  invita- 
tion; that  defendant  took  the  wife  out  driv- 
ing: tbat  in  tbe  month  of  October,  1906, 
there  arose  a  quarrel  between  the  plaintiff 
and  bis  wife  and  the  defendant,  after  which 
plaintiff  left  his  home  and  wait  to  work, 
leaving  his  wife  with  the  defendant,  and 
when  he  returned  home  tliat  night  tbe  wife 
and  tbe  defendant  had  departed.  This  hap* 
pened  on  Friday,  and  on  Monday  she  came 
back  for  ber  clothes  and  told  tbe  plaintiff 
tbat  she  was  going  to  leave  him,  and  when 
asked  to  give  ber  reason  for  It  said.  "I  am 
done  with  you;  I  won't  tell  you,  but  I  am 
going  to  leave  you;"  that  it  was  none  of  bis 
business;  then  she  left  and  has  never  been 
back  to  stay,  but  did  return  about  a  week 
afterwards  with  a  police  officer  to  get  the 
rest  of  her  clothes.  Plaintiff  subsequently 
went  to  the  defendant's  house  In  Hoboken. 
Tbe  wife  was  found  working  there  and  re- 
fused to  go  home  with  plaintiff,  and  told 
him  tbat  she  was  not  going  to  live  with  him. 
Before  tbls  time  the  plaintiff,  when  working 
In  Hoboken,  where  tbe  defendant  lived,  bad 
stayed  at  the  defendant's  house.  He  testi- 
fies that  on  Teusdays  be  was  never  home, 
and  afterwards  found  out  that  defendant  bad 
spent  these  Tuesdays  with  bis  wife.  In  ad- 
dition to  plaintiffs  testimony,  there  were  oth- 
er witnesses  who  testified  to  tbe  fact  that 
defendant  called  at  plalntifTs  bouse  when  the 
wife  was  there  and  tbe  husband  away;  that 
tbey  went  out  walking  together,  be  holding 
ber  by  tbe  hand  or  by  the  arm;  tbat  de- 
fendant and  tbe  wife  sat  on  tbe  stoop  until 
nearly  midnight.  There  was  sufficient  evi- 
dence in  tbe  case  from  which  tbe  jury  might 
Infer  that  the  defendant  bad  alienated  tbe 
affections  of  tbe  wife.  It  also  appeared  that 
many  of  the  acts  of  tbe  defendant  and  bis 
wife  were  known  to  the  plaintiff,  and  suffi- 
ciently so  to  Indicate  that  tbe  husband  con- 
sented to  tbe  alienation. 

l^e  evidence  of  the  defendant  shows  tbat 
be  was  a  friend  of  the  family  of  the  wife  be- 
fore she  married  and  frequently  called  at  her 
house;  tbat  after  her  marriage  she  and  her 
fauaband  remained  with  ber  parents,  tbe  de- 
fendant still  continuing  to  call  there;  that 
after  two  or  three  years  the  husband  and 
wife  started  housekeeping,  and  the  defend- 
ant, on  the  invitation  of  tbe  husband,  con- 
tinued to  visit  them.  Tbe  husband  was  dur- 
ing these  visits  sometimes  at  home,  and 
sometimes  be  was  not;  but  he  was  always 


*F«r  oth«r  eaan  M*  ssaw  toplo  ud  Motion  NUHBEB  In  Dm.  *  Am.  Dlga.  IMn  to  data,  A  R^wrter  IndexM 

Digitized  by  Google 


108 


71  ATLANTIO  BBPOBTSia 


(N.J. 


at  tUHne  nlglits,  and  frequently  tDTlted  tbt 
defoidant  to  remain  over  nlgbt,  and  that  he, 
at  i^alntlff'B  reQuest,  dept.  In  the  same  romn 
with  plaintiff  and  his  wlfe^  and  sereral 
tlmea,  at  plaintiff's  InrltatloD,  ooeivled  the 
same  bed  with  the  husband  and  wife.  Raln- 
tlff  said  of  the  defendant,  "He  nsed  him  Uke 
a  friend."  That  In  April,  1907,  the  plaintiff 
started  to  work  In  Hoboken,  making  his 
home  with  the  defendant  and  continued  ttiere 
nntll  September  following,  during  which  time 
he  Tlsited  his  wife  at  her  home  In  Ha<Aen- 
sack,  coming  on  Saturday  and  returning  Mon- 
day. The  wife  testifles  that  her  hnsband 
wanted  her  to  ^  to  Holx^en  and  earn  her 
living;  he  wanted  her  to  go  to  the  defend- 
ant's home,  where  his  mother  was  then  liv- 
ing; that  she  went  there  and  did  the  house- 
keeping for  Mrs.  Kurtz;  then  her  husband 
got  out  of  work  and  went  back  to  Haeken- 
sack,  but  would  not  take  her  with  him. 
About  four  months  before  this  suit  was 
brought  the  mother  of  Kurtz  died,  and  plain- 
tiff's wife  had  remained  at  defendant's  home 
ever  since,  working  for  him  at  |25  a  month. 

Whatever  inferences  may  be  drawn  from 
the  plaintiff's  case  as  to  the  enticement  of 
the  wife  to  leave  her  hnsband  Is  completely 
overthrown  by  the  testimony  of  the  defend- 
ant. The  substance  of  the  case  Is  that  the 
wife  was  taken  to  Hoboken  by  the  husband 
and  put  to  work  by  him  In  Mr.  Kurtz's  house, 
where  he  stayed  with  her;  that  she  was 
earning  there  at  first,  while  the  husband  re- 
mained, her  living  and  clothing,  and  after 
the  husband  left  and  returned  to  Hackensack 
she  was  paid  $25  a  month.  The  preponder- 
ance of  evidence  Is  In  favor  of  the  theory 
that  the  husband  was  perfectly  willing  tiut 
she  should  remain  there  and  work. 

The  plaintiff,  to  sostaln  his  cas^  is  obliged 
to  show  by  a  pr^;>onderance  of  evidence  tiiat 
the  defendant  wrongfully  and  willfully  at- 
tempted to  alienate  the  affections  of  the  con- 
sort and  to  deprive  plaintiff  of  the  consort's 
society,  that  such  attempt  was  successful, 
and  that  the  plaintiff  was  not  a  consentlug 
party.  Von  Ollnda  t.  Hall,  88  Hmi,  4S2,  M 
N.  T.  Sopp.  777;  Reading  t.  Gasaam,  200 
Pa.  70,  40  AO.  8S0.  In  Prettymau  t.  Wil- 
liamson, 1  PennewlU  (DelJ  234,  39  AtL 
731,  it  was  held  that  the  consent  of  the  hus- 
band to  the  act  complained  of  is  a  bar  tor 
alienating  the  wife's  affections,  citing  Bun- 
neU  V.  Qreatbead,  49  Barb.  (N.  Y.)  106.  In 
the  latter  case  the  court  said:  "Hie  plaintiff 
had  the  power,  and  It  was  hie  dn^  as  a  hus- 
band, to  interfere  and  prevent  the  debauch- 
ing of  his  wife.  It  Is  a  general  role  of  law 
that  no  one  can  maintain  an  action  for  a 
wrong  when  he  has  consented  or  contributed 
to  the  act  which  occasions  bis  loss."  See,  al- 
so, as  bearing  on  this  subject,  Hedden  v. 
Hedden,  21  N.  J.  Eq.  74.  The  testimony  of 
the  plaintiff  shows  that  he  consented  to  the 


very  acts  calculated  to  Inflict  upon  him  the 
Injury  for  wttidi  he  now  seeks  damages. 

Tte  rule  to  show  cause  muat  be  made  ab- 
■olute. 


FODOB  T.  FUCHS. 
(Supreme  Court  ot  New  Jersey.   Nor.  0.  1008.) 

Lib  EX  AND  SUNDEB  ({  01*)— PLGAniNG— JUS- 

HFICATION. 

In  an  action,  for  libel^  where  the  defama- 
tory matter  Is  general  in  its  natnre,  a  plea  of 
justification  must  state  specific  facts  showing  id 
what  instanoes  and  in  what  exact  manner  the 
plaintiff  has  miscondncted  himself  or  baa  done 
the  things  charged  against  him. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  K  221^;  Dee.  Dig.  I 
94.*] 

(Syllabus  by  the  Gonrt) 

Action  by  Francis  H.  Fodor  against  Armln 
Fochs.   Motion  to  strike  out  plea  granted. 

Argued  June  term,  1006,  before  OUM- 
MERE.  O.  J.,  and  TBENCHARD  and  MIN- 

TURN,  JJ. 

Woodbrldge  it  March,  for  plaintiff.  George 
S.  Sllzer,  for  defendant 

TBENCHARD,  J.  This  Is  a  motion  to 
strike  out  a  plea  of  Justification  in  a  libel 
suit  The  llbti  complained  of  In  the  declara- 
tion is  that  the  defendant  published  the 
statement  that  the  plaintiff,  who  Is  a  banker 
in  New  Brunswick,  In  tliis  state,  was  an  es- 
caped emigration  agent  (which  the  declara- 
tion alleges  means  that  he  was  a  fugitive 
from  justice  and  an  exile  from  his  native 
land,  to  wit.  Hungry);  that  he  was  a 
Bcoimdr^,  and  associated  with  otbec  scoun- 
drels; that  he  was  a  wily  and  sparioius 
banker;  that  he  had  raised  tbe  rent  of 
honsea  which  he  owned,  but  which  were  not 
"purchased  with  his  own  money,  but  with 
the  moneys  that  Hungarians  liad  carried  to 
him  for  the  purpose  of  saving  or  accumulat- 
ing ;  that  If  as  much  as  f 100.000  should  be 
deposited  with  him,  he,  the  plaintiff,  who 
had  already  escaped  from  Budapest,  would 
again  escape  (which  the  declaratl<m  alleges 
means  that  he  would  embezzle  the  moneys 
of  his  depositors) ;  that  he  was  a  rascal ; 
that  he  speculated  on  the  stock  market  witb 
the  moiwys  of  his  depositors;  and  Oiat  he 
told  lies. 

The  defendant's  plea,  whidi  we  are  asked 
to  strike  out  as  lacking  certainty,  purports 
to  be  a  justlflcatlm.  We  think  it  most  be 
stricken  out  Where,  as  In  this  case,  tbe 
defamatory  charges  are  general  In  their  na- 
tnre, the  plot  of  Justification  must  state  qie- 
clflc  facts  showing  In  what  Instsnoes  and  in 
what  exact  manner  the  plaintiff  has  mis- 
conducted himself  or  has  dtme  the  things 
charged  against  him.  1  Chltty  on  PleadiDg, 
494  ;  25  Gyc.  461;  12  Enc.  of  Pld.  &  Prac 
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82;  1  StarUe  on  Slander  ft  L.  4TS;  Town- 
tend  on  Slander  &  L.  S5S. 

Tbe  plea  moat  give  the  particulars,  giv- 
ing dme,  place,  and  circumstances.  BUllngs 
T.  WaUer,  28  How.  Praa  (N.  T.)  97.  The 
T^ea  In  question  falls  to  set  forth  any  par- 
ticular facts  showing  In  what  Instances  and 
In  what  exact  time,  place,  or  manner  the 
plaintiff  has  misconducted  himself  so  as  to 
Justify  the  libelous  matters  charged  against 
him.  It  merely  reiterates  the  libelous  Im- 
putations complained  of  In  the  declaration, 
In  the  words  of  the  declaration,  and  says 
that  they  are  true,  and  further  arers  that 
"the  said  plaintiff  had  been  indicted  for  and 
convicted  of  Illegal  and  false  banking  In  the 
cmmtry  of  Hungary,  and  of  and  for  conduct- 
ing a  banking  business  without  the  author- 
liatlon  or  warrant  of  law  therefor,  and  of 
dishonestly  receiving  and  appropriating  to 
hlfl  own  use  the  moneys  of  persons  intrusted 
to  him  as  such  bamDMr."  Under  the  rule 
stated,  this  plea  is  clearly  bad  as  a  Justifica- 
tion of  the  chafes  that  the  plaintiff  was  an 
escaped  emigration  agent,  a  scoundrel,  a 
rascal,  a  liar,  an  embezaler,  and  that  he  u  a 
banker  In  New  Brunswick  was  misusing  or 
misappropriating  his  depositors*  money,  etc. 
A  idea  which  merely  reiterates  sucb  general 
charges  and  avers  that  they  are  true  Is  in- 
snffld^t  Kerr  v.  Force,  3  Granch,  C.  C. 
&  Fed.  Cas.  No.  7,780.  As  we  have  seen, 
tbe  particular  facts  relied  upon  as  Justifying 
the  Imputation  must  be  set  forth  speclflcally. 
This  most  be  done  by  the  pleader  in  order 
that  the  court  may  see  whether  the  defend- 
ant was  J  US  tilled  In  the  use  of  the  words 
complained  of,  and  In  order  that  the  plain- 
tiff may  know  precisely  what  he  has  to  meet 
and  be  prepared  for  it  13  Gnc.  of  Plead,  ft 
Prac.  82. 

Nor  Is  the  plea  sufficient  as  a  Justification 
of  that  part  of  the  libelous  article  which 
charges  that  the  plaintiff  Is  a  wily  and  spu- 
rious banker,  etc.  That  part  .of  the  plea 
which  avers  that  the  plaintiff  was  indicted 
for  and  convicted  of  Illegal  and  false  bank- 
ing in  the  country  of  Hungary,  etc.,  is  clearly 
Insnffident  for  that  purpose.  It  falls  to  set 
forth  specifically  the  time  and  place,  or  the 
facts  and  circumstances,  of  the  alleged  con- 
viction, and  also  fails  to  reveal  whether  the 
defendant  means  to  say  that  his  Justification 
Is  because  of  the  conviction  of  lll^ai  and 
false  banking  in  the  country  of  Hungary,  or 
whether  it  Is  because  the  plaintiff  did  ac- 
tnally  there  conduct  an  Illegal  and  false 
banking  business.  The  plea  Is  therefore 
bad  for  nncertainty.  That  was  formerly  a 
gronnd  for  special  demurrer.  Since  such  a 
pleading  is  now  abolished  by  our  statute,  the 
motion  is  properly  made  to  strike  out  the 
plea.  Van  Horn  v.  Central  B.  R.  Go.,  88 
N.  J.  Law,  183. 

The  plea  will  be  stricken  out,  with  leave  to 
•mend  car  ^ead  anew  on  payment  of  costs. 


STATD  V.  ANDBBWS. 
(Supreme  Court  of  New  Jeney.  Nov.  %  IflOS.) 

CsiiunAXi  Law  (S  789*)  —  IirsTBUcnoiTS  — 

"Bbabonablb  Doubt." 

An  iDstmctioo  that  a  "reasonable  doabt" 
must  be  one  founded  upon  lome  evidence  that 
was  presented  In  the  case  If  erroneous,  as  it 
excludes  al)  naaonable  doubts  that  may  arise 
from  tbe  lack  or  want  ot  evidence. 

[JSd.  Note.— For  other  cases,  see  Crimhial 
Law,  Cent.  Dig.  |  1921 ;  Dee.  Dig.  f  7Sa* 

For  otlier  deflnitifKii;  see  Words  and  Phrases, 
VOL  7.  pp.  6968-41872;  vol.  8^  p.  7779.] 

(Sylhibns  by  the  ConrtO 

Brror  to  Oonrt  ot  Quarter  BenSooM,  At- 
lantlc  County. 

John  T.  Andrews  was  oxivlcted  for  targaft 
and  brings  error.  Reversed. 

Argued  June  term,  1908,  before  OUM* 
MEBB,  a  J.,  and  TKENCHABD  and  MIN- 
TUBN,  JJ. 

Thompson  ft  Cole,  for  i^alntlff  In  mot. 
3,  B.  P.  Abbott  and  Eckard  P.  Bodd,  for  tbe 
State. 

TRENCHABD,  J.  The  plaintiff  In  error 
was  indicted  for  forgery  and  uttering,  and 
on  trial  In  the  Atlantic  quarter  sessions  was 
convicted.  The  record  of  conviction  is  now 
before  this  court,  with  assignments  of  error 
based  upon  ^ceptlons  taken  at  the  trial.  In 
the  consideration  of  this  case  the  court  has 
not  had  the  benefit  of  either  a  brief  or  of 
oral  argument  upon  the  part  of  the  state. 

The  first  exception  requiring  consideration 
relates  to  the  response  of  the  trial  Judge  to 
the  twelfth  request  to  charge  made  on  behalf 
of  the  defendant  below.  It  appears  that  the 
defendant  was  a  clerk  In  the  office  of  Mr. 
Heston,  the  comptroller  of  Atlantic  City. 
His  duty  was  to  Inspect  blUs  against  the  city 
and  draw  warrants  to  be  signed  by  the  comp- 
troller. The  forgery  charged  is  the  altera- 
tion, raising,  and  indorsing  of  a  certain  war- 
rant after  It  was  signed  by  Mr.  Heston.  If 
the  defendant  altered,  raised,  and  indorsed 
the  warrant  before  handing  it  to  Mr.  Heston 
to  be  signed,  the  offense  charged  In  the  in- 
dictment had  not  been  committed.  Accord- 
ingly the  learned  trial  Judge  had  charged  that 
"if  the  Jury  find  that  the  defendant  altered 
tbe  warrant,  and  signed  tbe  Indorsement  be- 
fore handing  it  to  Heston  for  his  signature, 
there  must  be  an  acquittal."  No  one  saw 
the  defendant  commit  the  alleged  forgery. 
The  testimony  of  Mr.  Heston  was  undoubted- 
ly sufficient  to  Justify  the  Jury  In  finding  the 
fact  that  the  alteration  and  Indorsement  oc- 
curred after  he  signed  the  warrant  On  the 
other  hand,  the  Jury  may  lawfully  have  re- 
garded his  testimony,  In  view  of  what  he  said 
on  cross-examination,  as  throwing  no  light 
upon  that  question.  In  this  posture  of  the 
case,  the  defendant  submitted  to  the  trial 
Judge  the  twelfth  request  to  charge  as  fot 
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lows:  "If  tbe  Jury  taave  a  reasonable  doubt 
as  to  whether  the  defmdant  altered  or  In- 
dorsed the  paper,  or  as  to  whether  it  was 
done  before  or  after  handing  It  to  Heston, 
there  mast  be  an  acqnittaL"  To  this  request 
the  court  responded :  "I  so  charge  yon,  with 
the  further  remark  that  your  reasonable 
doubt  as  to  whether  It  was  before  or  after 
must  be  founded  upon  some  evidence  that 
was  presented  in  this  cause,  if  there  Is  a  rea- 
sonable doubt"  To  this  an  exception  was 
duly  taken  and  sealed,  and  error  assigned 
thereon. 

We  are  constrained  to  think  that  this  re- 
sponse of  the  court  did  not  declare  the  rule 
of  law  which  under  the  circumstances  the  de- 
fendant was  entitled  to  have  charged  to  the 
Jury.  The  accused  was  entitled  to  be  ac- 
quitted if  the  Jury,  because  of  the  state  of 
the  proofs  as  to  any  fact  necessary  to  convic- 
tion, had  a  reasonable  doubt  of  the  defmd- 
ant'B  guilt  A  doubt  to  be  reasonable,  must 
arise  out  of  the  evidence,  or  want  of  evidence, 
after  a  full  consideration  by  the  jury  of  all 
the  evidence  in  the  case.  23  Amer.  &  Eng. 
Enc.  of  L.  (2d  Ed.)  966.  As  already  shown, 
one  fact  necessary  to  be  found  was  that  the 
allied  acts  were  done  t>efore  the  paper  was 
signed  by  Heston,  and  the  Jury  may  lawfully 
have  considered  that  there  was  no  evidence  to 
establish thatfact.  Tinder  these  drcumstances, 
the  instruction  that  a  reasonable  doubt  must 
be  one  founded  upon  some  evidence  that  was 
presented  In  the  case  was  erroneous,  as  It  ex- 
cluded all  reasonable  doubt  that  may  have 
arisen  from  tbe  lack  or  want  of  evidence. 
Mackey  v.  People,  2  Colo.  13;  McElven  t. 
State,  80  Ga.  869;  Brown  v.  State,  105  Ind. 
885,  B  N.  B.  900;  Wright  v.  State,  69  Ind. 
163.  35  Am.  Bep.  212;  Densmore  v.  State,  67 
Ind.  83  Am.  Bep.  96;  State  v.  Case,  9Q 
Iowa,  264,  66  N.  W.  149;  Hale  v.  State,  72 
Hiss.  140,  16  South.  887;  Bray  v.  State,  41 
Tex.  560 ;  Bland  v.  State,  4  Tex.  App.  15. 

Ui>on  the  other  assignmentB  of  error  it  Is 
unnecessary  to  decide. 

The  judgment  must  be  reversed,  and  a  ve- 
nire de  novo  awarded. 


NBWTON  TRUST  CO.  r.  ATWOOD. 
(Sopreme  Court  of  New  Jersey.  Mov.  9,  1008.) 

1.  TAXATioir  ({  835*)— AssnnaniT— Sbouu- 
TiEH — Valuation. 

The  values  of  property  and  securities  con- 
tained in  tbe  sworn  statement  made  by  the 

{(resident  of  a  trust  company,  showing  its  cap- 
tal  atock  and  aocamulated  snrplas,  ana  the  val- 
ues of  the  securities  exempt  from  taxation, 
submitted  to  a  tax  assesBor,  are  not  binding 
upon  the  assessor  in  making  an  assessment  for 
taxes  against  such  company. 

[Od.  Note.— For  otlier  cases,  see  TaxaUmi, 
Gent  Dig.  S  662;  Dec  Dig.  |  886.*] 

2.  Taxatioh  (I  496*)  —  AssnSHKifT— Oomtn 
BoABO  or  Taxation— PBEStncFTioNS. 

Id  the  sbsence  of  evidence  to  the  contrary, 
the  presoinption  is  tliat  Um  county  board  of 


taxation,  in  rBvising  and  correcting  the  tax  lists 
and  duplicates,  ana  In  increasing  or  decreas- 
ing the  assessed  value  of  any  property  pursu- 
ant to  section  4  of  a  snpplnneut  to  "An  act 
for  the  assessment  of  tans"  fl^-  Ij-  1906v  p. 
210).  acted  prtmeriy  and  upon  doe  ^ooL  Tm 
tHirden  of  proving  facts  to  aeeiease  soch  asssss 
ment  rests  Qp<xi  tbe  taxpayer. 

[Ed.  Note.— For  other  casss,  see  Tsxation, 
Dec,  Dig.  i  496.*] 

(Syllabus  by  the  Court) 

Certiorari,  on  the  prosecution  of  the  New- 
ton Tmst  Company,  against  MUea  Atwood. 
collector  of  the  town  of  Newton,  to  review 
an  asBesament    Aasessment  affirmed. 

A^ed  June  term,  1908,  before  BEEDi 
BERGEN,  and  VOOBHBES,  JJ. 

Charles  M.  Woodruff,  for  prosecutor.  Jo* 
seph  Coult  Jr.,  for  defendant 

TOOBHEES,  J.    The  contest  In  this  case 
arises  over  tbe  asseflsmrat  for  taxes  for  the 
year  1907  against  the  prosecutor.  Taxation 
of  tnist  companla  is  regulated  by  tbe  general 
tax  act  (P.  L.  1903,  p.  405,  {  1®.   They  are 
assessed  upon  the  full  amount  of  caj^tal  and 
aocomtilated  surplus.    This  act  repeals  so 
much  of  the  "Act  concerning  trust  compa- 
nies" (P.  L.  1800,  p.  467.  S  29)  as  relates  to 
the  taxation  of  these  corporations.  The  meth- 
od of  ascertaining,  for  tbe  purposes  of  tax- 
ation, the  full  amount  of  capital  and  accum- 
ulated surplus,  has  been  pointed  ont  in  Fidel- 
ity Trust  Co.  V.  Board  of  Equalisation  of 
Taxes  of  New  Jersey  (decided  at  the  present 
term  of  this  court)  71  Atl.  61.    The  plan 
eeems  to  have  been  followed  substantially  in 
the  case  under  consideration.    It  appears 
that  the  assessor  adopted  as  the  basis  of  bis 
assessment  a  statement  made  by  and  under 
the  oath  of  the  president  of  the  prosecutor, 
showing  that  the  company  had  capital  stock 
9100,(KX).  surplus  $40,000,  and  undivided  pro- 
fits yi8,000— total,  ¥158,000.    It  also  sbowetf 
In  detail  securities  beld  by  it  exempt  from 
taxation  valued  at  $93,554.10,  which  were 
deducted,  leaving  a  balance  of  $64,445.90. 
Among  the  assets  so  returned  was  real  estate- 
which  cost  $22,000.  This  was  deducted  from 
the  above,  and  the  assessor  fixed  its  taxattle 
value  at  $15,000,  which  reduced  the  above- 
balance  to  $57,445.90.    Tbe  assessor  then 
made  the  assessment  at  $42,500  upon  tlie 
personal  property,  and  $16,0(K>  upon  real  es- 
tate—total, $57,50a    The  county  board  or 
taxation,  pursuant  to  the  power  conferred 
upon  it  "to  Increase  or  decrease  the  assessed 
value  of  any  property  not  truly  valaed" 
(P.  L.  1906,  p.  214,  I  4),  revised  the  duplicate 
and  added  to  the  assessment  of  the  personaT 
property  tbe  sum  of  $16,000,  raising  it  to 
$72,500.   The  contest  Is  over  this  increase. 
The  stipulation  filed  in  the  case  admits  "that 
the  action  of  the  board  was  legal  in  making 
snch  Increase,  and  that  such  Increase  was  as. 
to  the  personal  estate  alone."  . 

It  Is  argned  that  this  amonnt  waa  arbltra. 
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rllr  added  and  w^s.  without  warrant  of  law, 
becaoN  the  proaecotor  had  submitted  to  the 
uBBceaHB  the  sworn  stat^nent  abore  mmtlon- 
ed,  which  it  Insists  most  bind  the  assessor  and 
control  the  values.  To  adopt  this  ai^nment 
would  allow  the  taxpayer  to  usurp  the  func- 
tions of  the  assessor  and  the  coun^  board. 
Tbe  law  casts  upon  the  assessor  and  the 
boards  of  taxation  the  duty  to  make  and  fix 
tbe  Talnatlons.    The  prosecutor  farther  In- 
sists that  the  conn^  board  reduced  the  val- 
ues of  the  exempt  securities  by  the  above 
amount,  and  by  that  process  Increased  the 
assessment    The  proceedings  of  the  county 
board  are  not  before  us,  and  the  testimony 
tAken  under  this  writ  falls  to  dlsdoae  any 
proof  or  facta  submitted  to  It    It  may  be 
rauarked  that  If  the  exempt  securities  had 
been  thus  reduced  It  would  be  clearly  111^1, 
miless  a  like  reduction  In  value  of  these 
same  secnrltles  had  been  made  where  they 
form  part  of  the  total  assets,  In  which  event 
the  taxable  balance  would  remain  unchanged. 
In  the  absence  of  evidence  to  the  contrary* 
the  presumption  la  that  the  county  board  of 
taxation  In  revising  and  correcting  the  tax 
lists  and  duplicates,  and  in  increasing  or 
decreasing  the  assessed  value  of  any  property 
pursuant  to  section  4  of  the  snpplem^it  to 
"An  act  for  the  assesamoit  and  collection 
of  taxes'*  (P.  L.  1006,  p.  210).  acted  properly 
and  upon  due  pnot.  The  burden  of  proving 
facts  to  decrease  mcb  aaaeMmmt  rests  mion 
the  taxpayer. 

The  aasesBDieiit  will  be  afflrmed,  with 
oosta. 


8TATB  V.  BAANS. 

(Sopreme  Court  iH  New  Jetsey.  Nov.  9, 1008.) 

XXucBDSUT  Houax  (I  10*)— BviOKsroK. 

The  defendant  was  hiidlcted  for  keeping  a 
disordeily  hoose,  and,  upon  the  trial,  proof  was 
admitted  of  specific  acta  of  immorality  c(Hnmlt- 
ted  elsewh^Y  by  women  who  obtained  admla- 
fiott  to  defendant's  pnMie  house.  JffeM,  the  te»- 
timtmy  was  inadmissible  to  estabUidl  the  gen- 
eral reputation  of  the  women. 

[Bd.  Notb;— Tot  other  cases,  see  Distnderly 
Hooae,  Cent  Dig.  H  28,  24;  T>9e.  Dig.  |  !&•] 

(Syllabus  by  the  Court.) 

Error  to  Court  of  Quarter  Sessions,  Hnd- 
■on  County. 

Contains  P.  Baans  was  convicted  of  keep- 
ing a  disorder^  hooBe^  and  Iwings  emw. 
Bevened. 

Argned  June  term,  1008,  before  QUM- 
MERK.  O.  J.»  and  TBIBNGHABD  and  HIM- 
TURN,  JX 

W^«r  ft  Llchtenstein.  for  plalntUF  in  er- 
ror.   Pierre  P.  Garvin,  for  the  State. 

MINTURN.  J.  The  vrrtt  of  error  In  thia 
case  brings  up  fbr  revtew  the  conviction,  on 
the  Tefdkt  ot  a  Jnry,  of  the  defendant  In 


the  Hudson  quarter  aeaslons,  for  keeping  a 
disorderly  house  in  the  city  of  Hoboken. 

The  assignments  of  error  are  directed 
mainly  to  the  rulings  of  the  trial  court  upon 
questions  of  evidence.  Burrone,  a  detective, 
was  allowed  to  testify,  over  objection,  ctm- 
cemlng  the  arrest  and  conviction,  for  offens- 
es ctMumitted  elsewhere,  of  certain  confess- 
edly lewd  women  who  were  admitted  to  de- 
fendant's put4ic  botise.  Regarding  one  of 
these,  the  wltoess  testified,  in  reply  to  the 
prosecutor's  question,  "She  pleaded  guUty  In 
c^en  court"  Raiding  another,  he  testified, 
that  he  arrested  her  and  "She  had  been  fined 
and  sent  away."  Regarding  another,  "Sh& 
pleaded  guilty,  and  was  smtenced  to  fifteen 
days."  And  of  still  another  he  testified, 
"She  was  sentenced  to  thirty  days,  and  the- 
man  was  held  for  the  grand  )nry." 

It  ahould  suffice  to  say,  for  the  purposes  of 
this  case,  that  the  general  reputation  of 
these  women,  under  the  wtil-establlshed 
rules  of  evidence,  could  not  be  shown  by 
this  method  of  proof.  Bvldmce  of  specific- 
acts  of  Immorality  are  not  competent  to  prove- 
the  general  reputation  of  a  witnesa  In  the- 
commtml^,  ao  as  to  charge  the  defendant  In 
cont«nplatlon  of  law,  with  knowledge  of' 
such  fact  Knowledge,  actual  or  construc- 
tive, of  the  general  immoral  character  of  the- 
habltnfis  of  a  puUlc  plac*,  forms  the  grava-- 
men  of  the  Indictment;  and  q)eclfic  acts  of 
Immorally  are  irrelevant  and  Inadmissible- 
upon  that  Issue.  Stephen's  Digest,  803; 
Rice  on  Bvidence,  124S ;  16  Oyc.  1275,  and 
cases;  Bullock  v.  Stete.  65  N.  J.  Law.  557,. 
47  Atl.  62,  86  Am.  St  Rep.  668. 

We  conceive  that  the  admission  of  this, 
testimony  was  prejudicial  to  the  defendant,, 
and,  without  considering  the  other  assign- 
mente  of  error,  we  conclude  that  tbe  SnS^ 
meat  of  convlcthm  should  b«  leveraed. 


UBTTUSR  V.  DISLAWARB;  Ii;  ft  W.  B.  CO: 
(Sopnms  Court  of  New  J^ra^.  Nov.  14. 1006.)- 

Oareiebs  (I  314*)— IBJUBT  TO. FABsxiren— 

Evidence. 

A  declaration  averrtnr,  in  effect  that  the 
defendant  a  common  earner  of'  passengers,  sot 
negllKently  managed  the  operation  of  us  rail- 
road, and  so  failed  in  the  exercise  of- reasonable 
precaution,  duit  the  plaintiff,  a  passoiger,  In  a- 
careful  egress  frtHn  the  car,  whue  It  was  at  a^ 
sUodstill  at  a  station,  stepped  npon  a  piece  of' 
loose,  rounded  IrMi  that  lay  carelessly  and  neg* 
llg«itly  concealed  up<Hi  the  platform  of  the- 
car,  wherein  he  was  thrown  and  injured,  states 
facts  raising  a  duty  on  the- part  of  the  defend- 
ant to  use  a  high  degree  of  care  to  keep  the 
platform  of  its  car  safe  for  the  proper  use  of 
passengers,  and  discloses  a  breach  of  that  dntr- 
resulting  In  Injury  to  the  ^alntiff,  and  is  good 
on  demurrer. 

[Ed.  Note.— For  other  cases,  see  CarrieES^. 
Cent  Dig.  I  127&%  ;  Ds&  Dig.. »  814*] 

(Syllabus  by  the  Court) 

Action  by  James  Mettler  agatnat  the  Del*- 
awar^  Lackawanna  &  Western  Railroad 
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^Tompany.  Demturm  to  declaratton  cms- 
ruled. 

Argued  June  term,  1906,  before  QUMMBBU, 
C  J,  and  TRBNCHARD  and  MINTUEN,  JJ. 

John  Francis  Cahlll  and  Jobn  A.  Bem- 
liard  for  plaintiff.  McCarter,  WUUamsoD  & 
McCartw,  for  di^endant. 

TBBNCHAHD,  J.  Hie  dedazstlon  In  tills 
«aae  alleges  bi  enbstance  tiut  tiie  defend- 
imt  owned  and  operated  a  steam  railroad  as 
ft  common  carrier  of  passengers;  that  It  re- 
ceived the  plaintiff  as  a  passengor  on  Jan- 
nary,  2,  1906,  and  undertook  to  transport 
bfan  from  Hackettstown  to  Newark;  and 
tliat  It  was  lite  duty  of  the  d^endant  to  car^ 
ry  blm  oa  Its  railroad  in  safety*  and  with 
dne  and  proper  care.  Tbm  follows  tbe  al- 
legations: *'Yet  the  said  defendant,  by  its 
serrants  and  agents,  so  n^igentiy,  carelees- 
ly  and  nnsklllfnUy  managed  the  (^ration 
of  said  railroad,  and  failed  In  the  exer- 
cise of  reasonable  precaution,  that  the  said 
plaintiff,  while  emerging  from  tme  car  of 
said  train  and  about  to  enter  anotbra  tb«e- 
to  attached  while  said  train  was  standing 
at  a  station,  stepped  from  the  Inta^lor  of 
said  car  to  and  upon  the  platform  thereof, 
and  tbereopon,  while  In  n  careful  act  of 
egress,  stuped  upon  a  i^ece  of  loose,  round- 
ed Iron,  whidi  In  the  darkness.  It  being  then 
after  7  o'clo<^  In  the  eroiing  of  said  day 
and  year  last  aforesaid,  lay  carelessly  and 
negligently  concealed  upon  said  platform,  a 
menace  to  life  and  limb,"  whereupon  tbe 
plaintiff  was  thrown  from  the  platform  of  the 
car,  and  received  the  injuries  for  which  he 
sues. 

To  this  declaration  the  defendant  has  Inter- 
posed a  demurrer,  and  for  grounds  therefor, 
assigns  and  relies  on  the  following:  (1)  That 
the  de<darat!on  fails  to  state  that  the  alleg- 
ed Injury  received  by  the  plaintiff  was  due 
to  any  negligence  on  the  part  of  the  de- 
fendant. (2)  That  it  does  not  appear  that 
the  acts  of  negligence  charged  to  the  defend- 
ant in  the  declaration  caused  the  Injury. 

The  defendant  does  not  dispute  that  the 
declaration  sufficiently  charges  that  the  plain- 
tiff was  a  passenger,  nor  is  it  denied  that 
the  company  was  under  a  duty  to  use  a 
high  degree  of  care  to  protect  him  from  dan- 
ger while  upon  its  cars.  D.  L.  &  W.  R.  R.  Co. 
T.  Dailey,  37  N.  J.  Law,  526;  Whalen  v. 
Consolidated  Traction  Co.,  61  N.  J.  Law, 
606,  40  Atl.  645,  41  L.  R.  A.  836,  68  Am.  St 
Rep.  723.  The  sole  contention  is  that  the 
declaration  falls  to  state  any  facts  showing 
a  breach  of  such  duty,  or  which  connect  the 
Injury  with  the  omission.  We  think  there 
Is  no  merit  In  the  contention.  The  declara- 
tion alleges,  as  we  have  seen,  that  the  de- 
fendant so  negligently  managed  the  opera- 
tion of  Its  railroad,  and  so  failed  In  the  ex- 
ercise of  reasonable  precaution,  that  the 


plaintiff  In  a  careful  egress  st^nied  upon  a 
piece  of  loose,  rounded  Iron  carelessly  and 
negligently  concealed  upon  the  platform  of 
the  car,  whereby  be  was  thrown  and  Injur- 
ed. This,  we  think,  states  facta  showing 
a  breadk  of  the  defendant's  duty  to  use  a 
high  degree  of  care  to  keep  its  platform, 
provided  for  the  egress  of  passengers,  safe 
for  such  purpose.  Of  course,  the  declara- 
tion does  not  allege  that  an  employ^  neg- 
ligently left  the  Iron  upon  the  platform,  or 
that  an  employg  n^ligently  failed  to  dis- 
cover it  It  was  unnecessary  so  to  do.  It 
does  state  tbat  the  iron  was  lying  there 
when  the  train  was  at  a  standstill  at  a  sta- 
tion, at  which  time  the  platform  Is  pre- 
sumed to  be  safe.  Whether  or  not  the  iron 
was  there  long  enough  to  raider  the  company 
liable  for  failure  to  dlsoover  it  by  inspec- 
tion or  obsurration  (in  case  It  did  not  place 
it  there)  Is  a  mattor  of  defense  wMch  the 
plaintiff  need  not  aver,  as  that  more  properly 
conies  from  the  defendant  The  facts  stat- 
ed disclose  the  existftace  of  a  duty,  and  its 
breach,  resulting  In  Injury  to  the  plaintiff, 
which  is  all  that  is  esseutUl.  MlUviUe 
Oas  Light  Co.  T.  Sweeten  (N.  J.  Sup.)  68  AU. 
1067;  Breese  v.  Trenton  Horse  R.  R.  Co., 
52  N.  J.  Law.  250,  19  AU.  204. 

The  plaintiff  Is  entitied  to  judgment  on  the 
demuirer. 


LOH  T.  BROADWAY  RBAI/TY  CO. 
(Supreme  Oonrt  of  New  Jersey.  Nov.  16, 190S.) 

1.  GoimAon  d  aZS*)— Actiom— Substaktiai. 
Pebfobhaiiob. 

Whether,  under  the  testimony,  a  building 
baa  been  BubstantiaJly  completed  bo  as  to  en- 
title tbe  plaintUf  to  recover  for  tbe  value  of  bis 
work  uader  the  coatract*  Is  *  question  for  the 
jury. 

[Ed.  Note.— For  other  cases,  .see  Oontraets, 
Cent  Dig.  i  1547;  Dec.  Dig.  |  $23.*] 

2.  CoBPOBATiONS  (J  433*)  —  AsKirrs  —  Bvi- 

DBKCB. 

Whether  the  president  of  defendant  «Hn- 
pany,  who  was  present  during  the  progress  of 
the  work,  directing  and  supervising,  was  there 
as  the  agent  of  the  company,  under  the  testi- 
mony, was  a  question  of  fact  for  tbe  Jury. 

[Ed.  Xote.— For  other  cases,  see  Corporatioiia» 
Cent  Dig.  |  1744;  Dec.  Dig.  |  488.*] 

(S^labus  by  tbt  Court) 

Error  to  Circuit  Court  Hudson  Oonntj. 

Action  by  Frank  Loh  against  the  Brondway 
Realty  Company.  Judgment  tor  defoidanfc, 
and  plaintiff  brings  error.  Affirmed. 

Argued  June  term,  1008,  befwe  GUBIHERE:. 
0.  J.,  and  TRENCHARD  and  MINTURN,  J  J. 

Frederick  N.  Eberhard,  for  plaintiff  in  er- 
ror. J.  Bmll  Walscheid,  for  defendant  Lxx 
error. 

MINTURN,  J.  The  plaintiff,  a  bnildex-, 
and  defendant  corporation,  entered  Into  a. 
contract  in  writing  under  seal,  whereby  tk»« 
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former  agreed,  for  tbe  sum  of  918,78S.  to 
erect  a  brick  bnUdlng  npan  tbe  land  of  tbe 
defendant  In  tbe  town  of  Union,  In  tbe  coont; 
of  Hodaon,  "according  to  certain  plana  and 
vedficationa,'*  tbe  latter  of  wblch  contained 
file  proTialon  that  all  tbe  work  and  material 
iDppIled  Bbonld  be  to  tbe  entire  satisfaction 
of  tbe  owner  and  arcbltect  No  arcbltect 
was  appointed  to  snperrlse  the  v(ork,  but  It 
ippeara  from  tbe  testimony  that  tbe  presi- 
dent of  tbe  defendant  company  was  at  tbe 
bnildlng  dally,  "conferring  with  the  plaintiff 
and  the  snhcontractors,"  and  exercising  such 
anttaorlty  as  an  architect  graerally  exerdees 
In  directing  tbe  progress  of  the  work,  ordeiv 
lug  extra  work,  and  agretii^  with  the  builder 
upon  changea  In  tbe  plans  wbenerer  It  was 
cmsldered  neceasary  to  make  changes.  Tbe 
vcaik  in  some  nomerons  details  was  not  com- 
pleted; bnt  plalntlfF  recelred  from  defendant 
tbe  Tsrloaa  payments  doe  according  to  tbe 
terms  of  tbe  contract,  excepting  a  balance  <tt 
92»1S,  and  a  blU  for  extra  work  of  HeO. 
makh^  a  total  claim  of  $3,084,  to  recover 
which  he  instltated  this  suit  The  trial  of 
tbe  case  under  the  pleadings  proceeded  upon 
the  theory  that  tbe  only  questions  InToived 
were,  first,  whether  tbe  defendant  had  ac- 
cepted tbe  work,  and,  secondly,  if  not  accept- 
ed, whether  It  had  been  substantially  com- 
pleted. The  eonrt  charged  the  Jury  that 
tbe  answer  to  these  inquiries  would  solve 
tbe  question  of  defendant's  liability  under 
tbe  contract;  aiul  tbe  conrfs  exposition  of 
tbe  law  in  that  reflect  was  correct  under  tbe 
autborltles  in  this  state.  Dyer  t.  Lints  (N. 
J.  Sup.)  68  Atl.  906;  Bosarth  t.  Dudley,  44 
N.  J.  Law.  804,  48  Am.  Rep.  878;  Isetts  T. 
BUwlse,  72  N.  J.  Law.  102,  60  Atl.  200;  Fee- 
ney  t.  Bardsley.  66  N.  J.  Law,  289.  49  Atl. 
40. 

Tbe  refusal  of  tbe  court  to  grant  a  nonsuit, 
and  Its  refoaa!  to  direct  a  verdict,  are  made 
tbe  grounds  upon  exceptions  for  the  main  aa- 
tignments  of  error.  But  we  find  no  error  In 
this  reqiect;  since  It  was  entirely  within  the 
imnince  of  ttte  jnry  to  infer  from  the  fttcts 
established  by  the  testimony  in  the  case,  as 
welt  as  from  the  admission  at  tbe  trial  of  de- 
fendant's counsel,  that  Eastman's  authority 
hi  tbe  dlrectkm  of  tbe  work  was  not  to  be 
questioned  (cas^  p.  8^ ;  that  Eastman  was 
present  daily  during  the  progress  of  tbe 
woA,  conferring  with  tbe  plaintiff,  and  the 
rabcfHitractors,  as  to  the  progress  and  direc- 
tion of  tbe  work,  as  the  agent  of  the  defend- 
ant Tbe  jury  under  tUs  testimony  m^t 
mverly  Infer  that  Bastman's  failure  to  ob> 
leet  to  Iteras  of  the  work  that  defendant 
now  flttda  objectlcmable  was  proof  sufficient 
that  Boch  items  were  satisfactory  to  defend- 
ant at  tbe  time.  In  such  ermt.  If  he  was 
present  in  tbe  status,  not  as  inresldeii^  but 
u  agent  of  the  defendant  conQmny,  tbe  de- 
fendant is  now  estfvped  fnnn  comi^Binlng. 
^  bis  failure  to  object  cat  complain  at  tbe 
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time.  Oyc.  766,  and  cases;  McKevftt  v. 
Hoboken,  45  N.  J.  Law,  482;  2  Bice  on  Evi- 
dence, and  cases. 

Tbe  same  reastming  applies  to  tbe  assign- 
moito  of  error  relative  to  tbe  extra  woiic.  for, 
under  tbe  testimony.  It  was  for  tbe  Jury  to 
determine  the  questicm  of  Eastman's  author- 
ity in  tbe  premises,  so  as  to  charge  the  de- 
fendant with  tbe  consequence  of  his  acts  un- 
der tbe  contract  Qui  fadt  per  allnm,  fadt 
per  se. 

Nor  does  the  fact  that  the  plalntUC  entered 
tbe  building,  during  tbe  pendency  of  this 
suit,  to  protect  the  plumbing  against  the  se- 
verity of  the  weatlker,  mllitato  against  his 
rights  under  the  contract  In  view  of  tbe 
noncommittal  attitude  of  tbe  defei^nt,  and 
its  refusal  to  accept  the  house,  it  was  plain- 
tiff'B  right.  If  not  bis  duty,  to  protect  the 
property,  and  thus  mitigate  the  damages. 
Bamsey  v.  Perth  Ambor  Co^  (N.  J.  Ch.)  65 
Atl.  46 ;  Hkle  on  Damages,  p.  04,  and  cases ; 
IS  Cyc.  pp.  71-78,  and  cases. 

Tbe  c<mceptton  tbns  entertained  of  the  le- 
gal principles  applicable  to  this  case  renders 
unnecessary  any  discussion  ctf  tbe  remaining 
assignments  of  error,  wblch  we  concdve  to 
be,  in  effect,  bnt  amplifications  of  the  main 
contentions  above  determined. 

The  Judgment  will  be  afllrmed. 


STETSON  V.  BALTIMOBB  &  N.  T.  BY.  CO. 
(Sapveme  Court  of  New  Jersey.  Nov.  16, 190&) 

R&ILEOADS  (8  848*>— ACCIDERT  AT  CBOSSIHQ. 

The  plaintiff  at  midnight  drove  his  horae 
and  covered  wagon  upon  defendant's  track,  and 
was  injured  under  drcamBtancea  trtHn  which  it 
must  be  inferred  that  he  could  have  seen  and 
heard  the  train  bad  he  performed  his  legal 
duty.  Held,  that  his  negative  testimony  that 
he  looked  and  listened,  bnt  did  not  see  or  hear 
tbe  approacblng  train,  will  not  support  a  ver- 
dict in  his  favor,  when  It  ia  apparrat  In  view  ot 
the  great  weight  of  the  testlnumy  and  tbe 
cnmatances,  that  if  he  had  done  lo  he  must  bavs 
seen  and  heard  the  train. 

[Ed.  Noter-For  otber  eases,  see  Railroads, 
Cent  Dig.  I  1146;  Dec.  S48.*]^ 

(Syllabus  by  the  Court) 

Action  by  J.  Egbert  Stetson  against  the  Bal- 
timore A  New  York  Railway  Company.  Ver- 
dict for  plaintiff.  Rule  to  show  cause  made 
absolute. 

Argued  June  term,  190%  before  GUM- 
MERE,  0.  J.,  and  TRENGHARD  and  MIN- 

TURN,  JJ. 

Jolm  A,  Bemhard,  for  plaintiff.  Bdw.  Q. 
&  Geo.  M.  Keasb^,  for  defendant 

MINTUBN,  X  The  plaintiff,  about  mid- 
night upon  a  stormy  night,  drove  bis  hone 
and  covocd  wagon  upon  defendant's  track 
where  It  crossed  St.  George  avenue,  between 
tbe  cities  of  Bllsabetb  and  Rahway.  The 
railroad  consisted  of  a  single  track  laid  in 
tbe  ceatei  of  defendant's  right  of  way.  Tbe 
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crossing  was  fully  exposed  to  view  by  the 
light  from  an  electric  tamp  In  the  Immediate 
vicinity,  and  a  warning  or  sign  post  to  indi- 
cate the  crossing  was  erected  near  by.  The 
trade  was  straight  and  was  visible  ap  the 
direction  from  which  the  train  came  for  a 
distance  of  three-quarters  of  a  mile  from  the 
crossing ;  the  only  obstruction  to  the  view  at 
all  near  the  crossing  being  a  growth  of  under- 
brush or  bushes,  which  was  located  about 
40  feet  from  the  track  In  the  direction  from 
which  the  plaintiff  came. 

The  plaintiff  teetiflee  that  he  pnlled  up  his 
horse  and  looked  and  listened  before  entering 
on  the  crossing,  and,  seeing  no  light  and  hear- 
ing no  bell  or  whistle,  drove  on  and  was 
struck,  as  it  appears,  by  one  of  defendant's 
freight  trains.  The  plalntlfTs  story  was  more 
or  less  supported  by  Barnes,  a  colored  man 
who  drove  a  horse  and  wagon  a  short  dis- 
tance behind  the  plaintiff,  and  by  one  Gro- 
tber,  who  come  up  after  the  accident.  The 
entire  train  crew  were  called  for  the  defend- 
ant, and  testified  In  support  of  the  defend- 
ant's contention  that  none  of  the  alleged  ele- 
ments of  negligence  complained  of  by  the  plain- 
tiff existed  to  cause  this  accident.  Accord- 
ing to  them,  the  headlight  was  lit  as  well 
as  two  classification  lights  upon  the  engine, 
and  the  whistle  was  blown  1,600  feet  from 
the  crossing,  and  the  emergency  whistle,  400 
feet  away ;  the  bell  was  ringing  continually. 
The  engine  driver,  the  conductor,  and  the  en- 
gineer went  to  where  the  plaintiff  was  lying 
unconscious  Immediately  after  the  accident, 
and  heard  Barnes,  hia  witness,  say  to  him, 
"Bert,  Bert,  I  told  you  not  to  drive  on."  "I 
told  him  to  look  out;  I  said,  'Look  out,  Bert, 
because  there  is  a  train  coming.' " 

If  the  testimony  of  the  train  crew  is  to 
be  believed,  and  no  reason  la  apparent  wliy  It 
should  not  be,  the  defendant,  upon  the  great 
weight  of  the  evidence,  failed  to  perform  no 
duty  Imposed  upon  It  by  law.  If  Barnes,  who 
was  driving  t)ehlnd  the  plaintiff,  could  warn 
bim  of  an  approaching  train  and  caution  him 
not  to  drive  on.  It  Is  difficult  to  perceive  upon 
what  theory  the  plaintiff  can  excuse  his  rash- 
ness. The  verdict  can  l>e  supported  only  up- 
on the  theory  that  the  testimony  of  the  de- 
fendant's witness  must  be  false  because  of 
the  plalntlfTs  inability  to  hear  a  whistle  or  a 
bell  or  to  see  a  light,  which  indicated  the 
approach  of  a  train,  which  his  own  witness 
heard  coming  and  cautioned  him  to  avoid. 
We  may  entirely  leave  out  of  consideration 
the  fact  that  the  personal  safety  of  the  train 
crew  demanded  that  the  headlight  should  t>e 
lit  for  the  safe  and  intelligent  operation  of 
the  train,  and  we  are  still  confronted  with 
the  fact  that,  if  this  plaintiff  pulled  up  his 
horse  and  looked  and  listened  before  attempt- 
ing to  cross,  the  noise  incident  to  a  moving 
heavy  freight  train  must  have  been  sufficient- 
ly audible  to  enable  bim  to  conclude  that  the 
train  was  approaching.    The  failure  of  the 


(N.J. 

defendant.  If  It  were  conceded,  to  perform 
Ita  statutory  duty,  will  not  excuse  the  plaUi- 
tlff  from  performing  the  duty  imposed  upon 
him  by  law,  and  his  failure  In  that  respect 
Is  contrilMitOTy  negllgratce.  P.  R  B.  t.  Blght- 
er,  42  N.  J.  Law,  180 ;  Farese  v.  North  Jer- 
sey St.  Ry.  Co.  (N.  J.  Sup.)  69  Atl.  959. 

The  great  weight  of  the  testimony,  as  well 
as  the  Inherent  improbability  of  the  plain- 
tiff's story  under  the  conditions  sarronnding 
him,  lead  us  to  conclude  fliat  this  rule  should 
be  made  absolute. 


SCHAAF  V.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  New  Jersey.   Nov.  9,  1908.) 

EASEitENTs  (§  70*)—Ob8Tbuctton— Damages. 

Upon  proof  of  slight  inconvenience  onij, 
and  without  any  proof  of  ■ubetantial  damage 
to  plaintiff  in  the  use  of  a  right  of  way,  a 
verdict  for  $400  is  set  aside. 

[Ed.  Note.— For  other  casea^  see  Easements, 
Dec.  Dig.  {  70.*1 

(Syllabus  by  the  Court) 

Action  by  Catharine  L. '  Scbaaf  against  the 
Pennsylvania  Ballroad  Company.  Verdict 
for  plaintiff.  Bnle  to  show  cause  made  ab- 
solute. 

Argued  June  term.  1908,  before  GT7M- 
MERE,  C.  J.,  and  TBENCHABD  and  MIN- 
TURN,  JJ. 

Alan  H.  Strong  and  Charles  B.  Onmmere. 
for  the  rule.  Vroom,  Dickinson  A  Bcammel, 
<4>posed. 

MINTURN,  J.  The  plaintiff  obtained  a 
verdict  for  $400  at  the  Mercer  circuit  aa 
damages  for  the  obstruction  of  a  right  of 
way  which  she  claimed  as  appurtenant  to  a 
lot  which  she  owned,  and  upon  which  tot 
stood  a  store  and  dwelling  house.  The  lot 
is  situated  on  the  easterly  side  of  Rose 
street,  in  the  city  of  Trenton,  to  which  the 
way  in  question  led.  The  record  shows  that 
for  many  years  the  plalntlfTs  father,  who 
was  her  predecessor  in  title,  used  this  ease- 
ment as  a  roadway.  It  adjoined  the  plain- 
tiff's lot  on  the  south,  and  ran  parallel  with 
the  Delaware  &  Raritan  Canal,  and  at  right 
angles  to  Rose  street  Between  the  way  and 
the  canal  was  a  strip  of  land  which  has  been 
used  at  times  as  part  of  the  canal  towpath 
until  1SS5,  when  the  defendant  company  con- 
structed a  siding  upon  it,  and  the  properties 
lay  relatively  in  this  condition  until  1906. 
when  the  defendant  company  elevated  Its 
Biding  a  distance  of  about  two  feet  The 
plaintiff  then  made  the  claim  that  the  ease- 
ment appurtenant  to  her  property  was  In- 
terfered with  by  the  new  conatmctlon,  and 
instituted  this  suit  to  recover  damages  for 
the  alleged  trespau.  The  plaintiff  contended 
that  the  siding  had  been  moved  over  toward 
her  property,  so  that  while  the  way  could  be 
used  practically  to  the  same  extent  and  for 
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the  same  pnrposea  as  formerly,  yet  a  loailed 
bay  wagon  coTiId  not  be  hauled  to  her  prem- 
ises, althou^  a  wagon  with  a  small  load  of 
bay  conld  be  hanled  ther&  Such,  substan- 
tially, seems  to  be  the  extent  of  the  trespass ; 
wblle,  opposed  to  this  contention,  was  the 
testimony  of  the  railroad  engineer,  that  the 
Biding  remained  sabstantlally  npon  Its  old 
ftllgnment.  and  that  the  on^  change  made 
consisted  In  its  eleratlon. 

Testimony  was  offered  by  the  plaintiff 
tending  to  show  damage  to  plalntUTs  trasl- 
ness  as  a  proximate  resnlt  of  the  trespass, 
wbldk  testimony,  although  ezclnded  by  the 
conrt,  we  think  was  entirely  relerant,  as  the 
measnre  at  damages  in  trespass  im  compensa- 
tion for  the  loss.  Outcalt  t.  Dnrllng,  2S  N. 
J.  Law,  448 ;  13  Cyc.  pp.  67,  1S6,  and  cases. 

We  do  not  think,  howerer,  that  ttie  tes- 
timony now  In  the  case  presmted  as  a  basis 
for  damages  more  than  a  question  of  nom- 
inal InoonTenlence  to  the  plalntUI.  The  rer- 
dict  established  the  r^t  to  the  way  as  an 
easement  appartoiant  to  her  land;  but  our 
examination  of  the  case  discloses  no  testi- 
mony upon  which  the  jury  conld  award  her 
more  than  nominal  damages  for  a  trespass 
pnrely  technical  in  its  character  and  results. 
Phimpe  T.  Phillips.  34  N.  J.  Law,  209 ;  Al- 
bright V.  Cortright,  64  N.  J.  Law,  830.  40 
Atl.  634.  48  L.  R.  A.  616.  81  Am.  St  Bep. 
501 ;  18  Cyc.  p.  14,  and  cans. 

Tlie  nile  to  show  cause  Is  made  alNK^te. 


STATD  snrr.  building  ft  loan  asetn 

OF  NEW  JERSBT  v.  BATTERSON. 
(Sapreme  Conrt  of  New  Jersey.   Nov.  9.  19C«.) 

1.  JUDOKKKT  (S  45*)— By  COWTKSSIOll— WAB- 
UNT  OB  POWEB  OT  ATTOBHET— RBQUIBITBB 
AUD  SUBTICIENOT. 

Where  a  bond  and  warrant  of  attorney  to 
confess  jadgment  Is  given  to  secure  the  pay- 
ment of  a  sum  of  maa^,  at  such  times,  in  sncb 
places,  and  in  such  Installments  as  may  be 

rei^ired  by  the  Conatitution,  by-laws,  and  re^- 
htionfl  of  a  building  and  loan  association,  with 
the  proriBion  that  upon  default  the  whole  may 
become  immediately  due  at  the  option  of  the 
oUisee,  Jadgment  may  be  entered  apon  the 
hoad  and  warrant,  notwithstanding  no  definite 
date  of  payment  Is  mentioned  in  the  bond. 

[Ed.  Nota^Wor  other  cases,  see  Jadgment, 
Cent  Dig.  f  62;  Dec.  Dig.  S  4Sw*] 

2.  MoBTOAOCS  (S  497*)  —  FoBBOLOSUBK  —  De- 
cree —  CoHCLusiTEnESS  —  Mattebs  Con- 
cluded. 

Where  a  Ixmd  and  mortgage  are  glTen  for 
the  flame  indebtedness,  and  a  decree  u  had  in 
faror  of  the  mortgagee  and  obligee  upon  a  bill 
to  foreclose  the  mortgage,  that  decree  is  con- 
doriTe,  in  an  actlcm  brought  upcm  the  bond  for 
the  deficieniar,  as  to  any  defense  that  was  avail- 
able in  the  foreclosure  suit. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f  1473;  Dec.  DigTl  497.*3 

(Syllabos  by  the  Conrt) 

Hotkm  by  James  O.  Batterson  to  open  a 
iu^ment  entered  against  Urn  by  the  State 


Mutual  Building  &  Loan  Assodatiott  of  Nev 
Jersey  upon  a  bond  and  warrant  of  attorney* 
Motion  denied. 

Argned  Jane  temi*  1908,  before  OABEI- 
SON,  SWAYZB.  and  PABKBB,  JJ. 

Francis  Scott,  for  the  role.  Harrey  F. 
Carr,  opposed. 

SWAYZE.  J.  This  Is  a  motion  to  open  a 
Judgment  entered  upon  a  bond  and  warrant 
of  attorney.  The  bond  was  secured  by  a 
mortage,  which  was  foreclosed.  The  case 
is  reported  in  67  N.  J.  Eq.  ms,  69  Atl.  469. 
It  was  there  held  that  the  mortgage  did  not 
secure  the  premiums,  fines,  and  charges,  for 
the  payment  of  which,  together  with  the 
principal  and  Interest,  the  bond  was  condi- 
tioned. In  every  other  respect  the  decree  In 
favor  of  the  cranplalnant  In  the  foreclosure 
suit  Was  sustained.  Judgment  was  then  en- 
tered upon  the  bond,  by  virtue  of  the  war- 
rant of  attorney,  for  the  penalty  of  the  bond ; 
and  it  is  this  judgment  which  the  defendant 
now  seeks  to  set  aside.  This  method  of  en- 
tering the  Judgment  has  been  already  sus- 
tained by  this  court  Earl  v.  Jenkins,  42  N. 
J.  Law,  416,  58  Atl.  1086.  It  is  urged,  how- 
ever, that  the  bond  in  the  present  case  is 
not  such  a  bond  as  is  contemplated  by  the 
act  directing  the  mode  of  entering  Judgment 
on  bonds  with  warrants  of  attorney  to  con- 
fess Judgments  (Gen.  St.  1905,  p.  172),  for 
the  reason  that  section  5  limits  the  right  of 
the  obligee  to  apply  for  the  entry  of  Judg- 
ment pursuant  to  the  warrant,  to  a  time  aft- 
er the  day  of  payment  mentioned  In  the 
bond.  The  bond  in  this  case  provides  for 
the  payment  of  the  moneys  secured,  at  such 
time,  in  such  places,  and  in  such  installments 
as  now  are,  or  may  hereafter  be,  required 
by  the  Constitution,  by-laws,  and  regulations 
of  the  obligee.  It  rontaina  also  a  special  pro- 
vision that,  if  default  is  made  In  the  pay- 
ment of  Interest  and  principal,  premiums, 
fines,  charges,  or  tax,  for  the  space  of  80 
days  after  the  same  shall  first  become  pay- 
able then  the  whole  principal  debt  sball.  at 
the  option  of  the  obligee,  become  due  and 
payable  Immediately ;  and  payment  of  said 
principal  debt^  and  all  interest  thereon,  may 
be  enforced,  and  recovered  at  once,  anything 
contained  In  the  bond  to  the  contrary  not- 
withstanding. It  Is  not  denied  that  there 
had  been  default,  and  that  tM  30  days  bad 
elapsed,  so  that  the  whole  amount  t)ecame 
due  at  the  option  of  the  obligee.  If  so,  the 
date  of  payment  had  arrived  when  the  Judg- 
ment was  entered,  and  it  would  be  too  nar- 
row a  construction  to  say  tliat  that  day  of 
payment  was  not  mentioned  in  the  bond, 
because  it  was  not  fixed  by  reference  to  the 
caloidar,  but  by  rtference  to  a  default  of  the 
obligor.  The  case  Is  very  different  from  the 
case  of  HUdreth  v.  Harwood,  24  N.  3.  Law, 
51,  where  the  bond,  on  its  face,  showed  that 
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It  W&8  subject  to  the  conditlona  of  another 

agreement 

Most  of  the  other  guestfons  songbt  to  be 
raised  were  questions  that  might  have  been 
raised  In  the  foreclosore  salt,  and  were  nec- 
essarily Involved  therein.  As  to  these  ques- 
tions, the  matter  Is  res  adjudlcata.  This 
covers  the  objection  that  the  loan  was  made 
in  New  Tork,  and  was  usurious  under  the 
New  Yotk  statute,  so  that  no  recovery  could 
be  bad  ther^or. 

There  seems,  however,  to  have  been  an  er- 
ror in  computing  the  fines.  The  fines  should 
cease  with  the  commencement  of  the  fore- 
closure suit  Manhattan  &  S.  Savings  &  Loan 
Association  v.  Massarelll  <N.  J.  Ch.)  42  Atl. 
284.  This  error,  howler,  does  not  vitiate 
the  Judgment,  which,  in  any  event,  would  be 
entered  for  the  penalty  of  the  bond.  If  an 
execution  has  been  Issued,  the  Indorsement 
thereon  may  be  corrected. 

The  motion  to  open  the  Judgment  Is  denied, 
with  costs. 


NEW  JERSEY  SOCIETY  FOR  PREVEN- 
TION OP  CRUELTY  TO  ANIMALS 
et  aL  V.  KNOLL. 
(Supreme  Court  of  New  Jersey.  Nor.  9, 190&) 
Fines      19*)  —  Rbvebsai.  of  Oosviotion  — 

Rebtitution  . 

Where  a  fine  and  costs  have  been  imposed 
on  a  convictfoD.  under  an  act  for  the  preven- 
tion of  cruelty  to  animala,  approved  March  11, 
ISSO  (P.  L.  p.  212),  and  the  BuppiemeotB  there- 
to, inatitnted  by  the  Society  for  the  Prevention 
Of  Cruelty  to  Aoimels  and  an  Informer,  and 
had  been  paid  to  the  Justice  of  the  peace  before 
whom  audi  conviction  was  had,  held,  upon  re- 
versal of  such  conviction,  that  a  writ  of  resti- 
tution would  issue  agaiDBt  the  district  society 
and  the  informer,  reqairiag  each  to  restore  a 
m(de^  of  such  fine,  and  to  repay  the  original 
costs  of  proaecutlon  collectively. 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent. 
Dig.  SS  20-22;  Dec  Dig.  1  19.«] 

(Syllabus  by  the  Court) 

Anthony  EnoH  was  convicted  of  mielty 
to  animals,  and  his  fine  was  divided  between 
the  Informer  and  the  New  Jersey  Society  for 
the  Prevention  of  Gmelty  to  Animala  Con- 
viction was  rerarsed  on  ai^teal,  and  be  ap- 
plies fSor  writ  of  restitution.  Writ  granted. 

Argued  June  term,  1908,  before  BEED, 
BBRGEN,  and  TOORHEES,  JJ. 

Coult,  Howell  &  Smith,  for  prosecutor. 
Manning  ft  Atkliwm,  for  rei^ondentB. 

TOORHEES,  J.  This  Is  an  application 
for  a  writ  of  restltntlon.  Anthony  Knoll, 
having  been  convicted  before  a  Justice  of  the 
peace  on  a  charge  of  cruelty  to  animals,  was 
fined  f  20  and  (3.60  costs.  Knoll,  the  proa- 
ecntor,  carried  the  conviction  to  this  court 
by  writ  of  certiorari,  and  there  the  convic- 
tion was  reversed,  with  costs,  and  the  court 
adjudged  that  "the  prosecutor  In  certiorari 
be  restored  to  all  things  that  be  had  lost  by 


reason  of  the  said  Ju^^ent**  The  prosecu- 
tion was  through  the  New  Jersey  Society  for 
the  Prevention  of  Gmelty  to  Animals.  By 
section  6  of  the  act  of  Incorporation  ot  that 
society  d  Oen.  St  1896,  p.  S2)  It  Is  provided 
that  one-half  of  the  flues  and  forfeitures  col- 
lected through  the  InBtmmentallty  of  the  so- 
ciety, Its  members  or  agents,  shall  accrue  to 
the  benefit  of  the  society ;  and  section  11,  p. 
82,  provides  that  "of  all  flnea,  •••  col- 
lected •  «  •  one-half  shall  be  paid  the 
Justice  or  by  the  clerk  or  other  officer  of  the 
court  receiving  the  sam^  to  the  informer, 
complainant  or  prosecutor,  and  the  other 
half  to-  the  district  society  if  one  is  In  ex- 
istence^ and  if  not  then  to  the  New  Jersey 
society."  Section  15,  p.  33,  provides  for  the 
organization  of  district  societies.  Section 
31,  p.  37,  provides  substantially  for  the  dis- 
tribution of  the  fines  In  like  manner.  The 
record  In  this  case  before  the  Justice  of  the 
peace  la  entitled,  "Adolph  Bl  Roede.  Agent 
for  the  New  Jersey  Society,  etc.  Hudson 
County  District  v.  Anthony  Knoll.  Defend- 
ant" The  warrant  after  reciting  that 
'^whereas  Adolph  £.  Roede,  an  officer  and 
agent  of  the  New  Jersey  &  Hudson  County 
IMstrlct  Societies,  etc.,  has  made  complaint" 
authorizes  the  apprehension  of  the  defend- 
ant '*to  answer  the  New  Jersey  Society  for 
the  Prevention  of  Cruel^  to  Animals, 
Adolph  E.  Roede,  prosecutor."  From  this 
it  would  appear  that  there  was  a  district 
society  In  the  county  of  Hudson,  and  that 
Roede  was  the  prosecutor  or  Informer. 
Therefore,  this  fine  having  been  levied.  It 
was  the  duty  of  the  magistrate  to  divide  the 
money  between  the  prosecutor  and  the  dis- 
trict society.  It  would  seem,  therefore,  that 
in  order  to  issue  a  writ  of  restitution  both 
the  prosecutor  and  the  district  society  which 
was  entitled  to  the  moiety  of  the  fine  should 
be  before  the  court  and  that  because  the 
whole  of  the  fine  never  could  l^Ily  be  col- 
lected by  or  paid  to  the  district  society,  it 
should  be  In  no  case  liable  for  the  whole 
amoont  but  only  for  the  half,  and  the  pros- 
ecutor for  the  other  half.  The  case  would  be 
dlflFerent  If  the  money  was  all  collectible  by 
the  society,  and  the  society  was  authorised 
to  distribute  a  share  of  it  to  the  Informer. 
The  stipulation  of  facts  shows  that  the  entire 
fine  was  paid  to  the  Justice,  and  by  blm  turn- 
ed over  to  the  district  society.  This  was  con- 
trary to  the  statute.  He  ought  to  have  di- 
vided It  The  ordinary  rule  In  a  case  of  writ 
of  restitution  Is  clear.  It  will  go  for  the 
whole  amount  of  fine,  as  well  as  the  costs. 
In  order  that  tlie  prosecutor  In  certiorari 
may  be  made  whole  (Arrows mlth  v.  Van 
Arsdale,  21  N.  J.  Law,  471),  but  It  !s  not 
clear  that  it  will  Issue  against  one  of  two 
persons  for  the  whole  amount  of  such  fine  or 
[>enalty.  which  must  by  law  be  distributed 
the  court  as  the  ageacy  of  the  law,  as 
ivovlded  by  the  above-mentltmed  statutes 
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Wbere  tbe  law  (Sisposes  of  tite  proceeds  of 
the  litigation.  In  definite  proportions  Hm 
hands  of  Its  own  oflBcer,  tbe  writ  shoold  go 
against  those  to  wbom  the  law  gives  such 
proceeds  In  like  proportion. 

An  order  will  be  made  that  tbe  writ  Issue 
reqalrlng  the  district  society  and  the  In- 
(onner  each  to  restore  a  moiety  of  the  fine, 
ind  requiring  them  coIlectlvelT  to  the 
coBtB  which  were  paid  to  the  Justice  of  the 
peace  on  the  original  Jud^ent  The  writ 
will  also  indnde  tbe  coets  of  this  proceeding, 
to  be  in  like  manner  lerled  against  ttie  so- 
ciety and  the  Informer. 


SHBBWIN  T.  STEBNBEBa  «t  al. 
(Supreme  Court  of  New  Jencr-   Nor.  9,  1908.) 

HoRET  Bxcsrrsn  iM  6*)— Bzanr  of  Action. 

Defendants  entered  Into  a  written  agree* 
meat  with  plaintiff,  wherein  they  agreed  to  in- 
corporate as  L.  Stembeig  A  Co.,  upon  the 
atrcDgtb  of  which  plaintiff  cootrlbated  $1,500 
to  defendants.  The  corporation  waa  never 
(onued,  and  in  a  auit  by  plaintiff  to  recover 
tlie  amount  paid,  held  that,  the  consideration 
haring  failed,  the  defendants  were  liable  under 
the  agreement  as  joint  contactOB  in  an  ao- 
tloa  w  assompait. 

[Ed.  Note.— For  other  cases,  aee  Money  Be- 
cetved,  Gent  Dig.  |  27;  DecTlMg.  1  &*] 

(SyUabus  by  the  Court.) 

BkTor  to  Circuit  Court,  Hudson  Coimty. 

Action  by  Anna  Sherwln  against  Lazar 
Sternberg  and  Rose  Sternberg.  Judgment 
for  plaintiff,  and  defendants  bring  error.  At- 
firmed. 

Argued  June  term.  lOOS,  before  the  CHIEF 
JUSTICE,  and  TRENCHABD  and  MIN- 
TUBN,  JJ. 

A.  T.  Dear  and  Qeorge  O.  Tennant,  fOr 
defmdant  In  earror.  Fruik  B.  Bradner,  Cor 
ptalntlffa  In  woe, 

IflNTUBNi  J.  The  idalntlff  uid  defend- 
ants entered  Into  a  written  contract,  where- 
Ity  tbey  agreed,  within  flve  days  from  the 
date  thereof,  that  tbe  defendants  would  form 
a  corporation,  to  be  known  as  L.  BtenU)«;g 
k  Oon  in  pursuance  of  whltdi  the  plainUff 
contributed  to  the  defendants,  one  of  whom, 
at  least  at  that  tim^  was  conducting  a  de- 
partment store  business  lu  Jeney  City,  the 
amn  of  11.500,  tor  which  tb»  plaintiff  was 
to  receive  stock  and  a  position  In  the  bust 
nets.  The  defoidants  foiled  to  tstm  tiie 
corporation  wlttUn  tbe  time  limited  or  at 
all.  and  flie  plalntlfl  brought  suit  upon  the 
common  counts  to  recover  Uie  amount  paid. 
The  trial  court  directed  a  verdict  upon  this 
testimony  for  the  plalntlfl,  and  this  writ  of 
error  is  intended  to  review  the  correctness 
at  that  dlrectl(nL 

Hie  testimony  demonstrated  that  tbe  de- 
ffendants  received  tbe  money;  that  an  ef- 
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fort  was  made  to  Incorporate,  bnt  that  tibie 
Secretary  ct  State  refused  to  allow  tbe  In- 
corporating papers  to  be  filed  because  of  a 
similarity  of  title  to  that  of  an  existing  cor- 
poration. Defendant's  contention  that  the 
filing  of  the  Incorporation  certificate  with 
the  county  clerk  resulted  in  the  formation 
of  at  least  a  de  facto  corporation  is  without 
merit,  for  tbe  reason  that  the  plaintiff's 
agreement  was  to  contribute  to  the  formation 
of  a  de  Jure  corporation.  Furthermore,  that 
question  was  not  raised  by  exception  at  the 
trial,  and  it  cannot  therefore  be  noticed  here. 
Associates  v.  Davison.  29  N.  J.  Law.  416; 
Potts  V.  Evans,  58  N.  J.  Law,  884,  34  AtL 
4.  The  contention  that  the  defendant  Rose 
Steml>erg  occupied  the  status  only  of  a  sure- 
ty  Is  errooeons.  Her  status  was  fixed  by  the 
agreement  In  evidence  In  which  she  acknowl- 
edged herself  to  be  a  "party  of  tbe  first 
part."  and  further  acknowledged  that  tbe 
plaintiff  had  contributed  $1,500  for  tbe  pur- 
pose of  the  incorporation,  "tbe  receipt  where- 
of is  hereby  acknowledged  by  the  said  par- 
ties of  the  first  part"  She  Is  therefore  es- 
topped from  denying  that  she  had  an  Inter- 
est in  the  business,  or  that  she  was  benefited 
by  the  payment  16  Cyc.  679,  and  cases; 
State  Bank  v.  Cbetwood,  8  N.  J.  Law,  1;  L. 
B.  10  C.  P.  816  ;  2  Bice  on  Ev.  70S.  The 
facte  proved  make  it  clear  as  a  matter  of 
law,  that  under  the  terms  of  the  agree- 
ment the  defendante  were  liable  as  Joint 
contractors;  and,  upon  tbe  vrell-settled  prin- 
ciples applicable  to  that  stetus  they  became 
liable,  in  an  action  of  assumpsit  upon  failure 
of  the  consideration  expressed  in  the  agree- 
ment to  repay  to  the  plaintiff  the  money 
advanced  by  her  as  quid  pro  quo  for  tbe 
performance  of  the  defendant's  agreement 
4  Cyc.  229,  and  cases;  1  Chltty,  PI.  99;  1 
Parsons  on  Cont  22;  Alpaugh  v.  Wood,  53 
N.  J.  Law.  638,  23  Atl.  261;  Cory  v.  Free- 
holders. 47  N.  J.  Law,  181;  NaUonal  Trust 
Company  v.  Oleason,  77  N.  T.  400,  38  Am. 
Bep.  632. 

Bntertelning  this  view  of  the  case,  we 
find  tbe  remaining  assignments  of  error  with- 
out merit,  and  conclude  that  the  Judgment 
should  be  affirmed. 

LANO  V.  BEBBIEN,  Beceiver  of  Taxes,  et  al. 
(Supreme  Court  of  New  Jersey.  Nov.  5.  1908.) 
Taxation  (|  40*)— Placb  of  Taxation— As- 

SESSHENT  ~  ClASSIVICATION  —  "In  SuCH 

Place." 

Chapter  52  of  the  Laws  of  1885  (P.  L.  p. 
61)  provides  "that  whenever  any  person,  6rm, 
or  corporation  shall,  snbeequently  to  the  time 
fixed  by  law,  for  the  completion  of  the  annual 
valuation  and  assessment  for  local  taxes  in 
any  taxing  district  in  this  etete  bring  or  send 
into  such  taxing  district  any  stock  of  goods  or 
merchandise  to  oe  sold  or  disposed  of  In  a  place 
of  bueiness  temporarily  occupied  for  their  sale, 
without  the  intratlon  of  engaging  In  permancat 
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(N.J. 


trade  Id  such  place,"  nch  stock  shall  be  taxed 
at  the  general  rate  for  the  current  year.  Held, 
that  the  words  "In  such  place"  moat  be  con- 
atrned  as  referring  to  the  ^'plaee  of  baslness" ; 
and  that,  when  so  constmed,  the  statute  creates 
an  unsubstantial  and  Illusory  classifieatim  of 
property  for  taxation,  and  la  therefore  unoon- 
stitutional. 

[Ed.  Note.— For  other  caaea,  see  Taxation, 
Dec.  IMg.  S  40.*] 

(Syllabus  by  the  Court) 

Certlotai;!  on  the  prosecution  of  Morris 
Lang,  against  Andrew  J.  Berrien,  receiver 
of  taxes,  and  the  Inhabitants  of  the  dt?  of 
Trenton,  to  review  an  asses sment  Tax  set 
aside. 

Argaed  June  term.  1906,  before  OABRI- 
SON,  SWAYZE.  and  PARKER,  JJ. 

A.  8.  Appleget,  for  prosecubff. 

PARKER,  jr.  This  vrlt  brings  up  for  re* 
view  an  assessment  of  taxes  assessed  and 
levied  against  tike  prosecator  1^  the  ctMnmlS' 
sloners  of  assessment  of  the  city  of  Trenton 
(m  January  31,  1908,  for  taxes  of  the  year 
iSOrt  on  personal  property  rained  at  ¥S,500, 
none  of  which  was  brought  into  the  ci^  of 
Trent(m  until  January  28,  1908.  The  tax 
was  levied  under,  and  by  virtue  of  an  act 
of  the  Legislature  passed  March  9,  1886 
(P.  L.  p.  61;  Gen.  8t  1886,  p.  8418),  en- 
titled "An  act  to  provide  for  the  taxation  of 
the  property  of  persons  engaged  temporarily 
In  business  In  taxing  districts  subsequent- 
ly to  tlie  completion  of  the  annual  assesa- 
moits  by  the  local  asBessors."  Its  first  sec- 
tion reads  as  follows:  "That  whenever  any 
person,  firm  or  corporation  shall,  subsequent- 
ly to  the  time  fixed  by  law,  for  the  comple- 
tion of  the  annaal  valuation  and  assess- 
ment for  local  taxes  hi  any  taxing  district 
In  this  state  bring  or  send  Into  such  taxing 
district  any  stock  of  goods  or  merchandise 
to  be  sold  or  disposed  of  in  a  place  of  busi- 
ness temporarily  occupied  for  their  sale,  with- 
out the  intention  of  engaging  in  permanent 
trade  in  such  place,  the  owner,  consignee  or 
person  in  chaise  of  said  goods  or  merchan- 
dise shall  Immedlatdy  notify  the  local  as- 
sessor or  board  of  assessors  by  whatever 
name  such  officer  or  board  shall  be  designat- 
ed; and  thereupon  the  assessor  or  board  of 
assessors,  as  the  case  may  be,  shall  at  once 
proceed  to  value  the  said  stock  of  goods  and 
merchandise  at  its  true  value,  and  upon  such 
valuation  the  said  owner,  consignee  or  per- 
son In  charge  shall  pay  to  the  collector  of 
taxes  of  the  township,  town,  borough  or 
city,  as  the  case  may  be,  a  tax  at  the  -ate 
assessed  for  state,  county  and  local  pui- 
In  the  taxing  district  In  the  year  then  cur- 
rent; and  It  shall  not  be  lawful  to  sell  or  dis- 
pose of  any  such  goods  or  merchandise  as 
aforesaid  In  anch  taxing  district  until  the 
assessor  or  board  of  assessment  shall  have 
been  so  notified  as  aforesaid  and  the  tax  as- 
sessed thereon  duly  paid  to  the  collector." 


The  second  section  provides  Uiat  for  failure 
to  notify  tbe  taxing  aulhorlties  a>  above  re- 
quired, or  to  pay  tlie  tax  for  selling  any  of 
the  property  before  the  tax  la  paid,  the  own- 
w  of  the  pnqierty  aliall  forfeit  twice  the 
amount  of  the  tax,  to  be  recovered  In  an 
action  of  attachmnt.  The  xvowctdor  zenf> 
ed  a  temporary  place  of  business  in  Trenttm, 
and  <m  January  28,  1908,  had  It  atoAed 
with  goods  for  immediate  sale,  when  be 
was  notified  by  one  of  the  dly  arooesors  to 
make  report  as  required  by  section  1.  He 
according^  did  so,  and  the  commissioners, 
accepting  his  valuation.  Immediately  imposed 
a  tax  at  the  current  rate  of  1907,  and  re- 
turned it  to  the  receiver  of  taxes  Cor  Gol- 
lectltni. 

The  assessmoit  is  attacked  by  prosecutor 
on  the  ground  that  the  act  quoted  violates 
the  conatitntlonal  provision  tliat  "property 
shall  be  assessed  for  taxea  under  s^neral 
laws  and  by  unifcnrm  rules  according  to  Ita 
true  valutf'  In  that  the  first  aectlon  lays 
down  an  illusory  daasiflcatlon  of  the  prop- 
erty taxable.  In  thla  we  agree  with  him. 
A  careful  reading  of  section  1  discloses  that 
the  class  of  property  made  taxable  embraces 
moely  any  stock  of  goods  or  merchandise 
brought  or  sent  after  the  date  of  annual 
valuation  and  assessment  into  any  taxing 
district,  to  be  sold  or  disposed  of  in  a  place 
of  business  temporarily  occupied  for  their 
sale  without  the  Intention  of  engaging  in 
permanent  trade  In  such  place;  L  &,  ewSt 
place  of  business.  Whatever  may  be  said 
as  to  the  propriefy  of  a  classification  em- 
bracing all  pnq>erty  Intended  for  sale  in 
a  temporary  place  of  business  without  an 
Intention  on  the  part  of  the  owner  of  en- 
gaging In  permanent  trade  within  tbe  tax- 
ing district,  all  that  need  be  said  now  is  that 
no  snch  classification  Is  contained  in  the 
statute  under  discussion.  An  essential  cri- 
terion of  the  class  in  question  Is  the  absence 
of  intention  on  the  part  of  the  owner  to  en- 
gage in  permanent  trade  in  the  place  of  bust 
ness  temporarily  occupied  by  him.  Undv 
this  act  goods  are  taxable  whose  owners  in- 
tend to  engage  In  permanent  trade  In  the 
taxing  district,  but  only  temporarily  in  tlie 
particular  place  of  business  therein,  even 
though  their  occupancy  becomes  permanent; 
^hlle  in  the  case  of  an  owner  intending  to 
engage  In  permanent  trade  in  the  identical 
place  of  biMlness  the  goods  are  exempt  until 
the  next  regular  day  for  valuation  and  as- 
sessment, though  such  owner  In  fact  vacate 
before  that  time  and  leaves  the  district,  so 
that  his  occupancy  is  In  fact  temporary. 
Such  a  classification  seems  neither  logical  nor 
substantial.  It  may  be  that  by  tbe  word 
"place"  the  draftsman  of  this  act  Intended 
"taxing  district";  but,  if  so  he  failed  to  ex- 
press that  Intention.  Under  well-recognlzed 
rules  of  construction,  tbe  words  "such  place" 
must  be  considered  as  relating  to  tbe  last 
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'^lace"  preTloDSlj  mentlMMd;  L  fl^  Uie  ^ace 
of  business. 

For  these  reasons,  we  regard  the  act  In 
gneaUon  as  onconstitatlonal  and  Inralld.  The 
tax  brought  up  will  therefore  be  set  aside. 


BOWBIiL  T,  PUBLIC  SERVICE  CORP. 
(Supreme  Court  of  New  Jersey.  Nov.  16,  1908.) 
New  Tbial  ({  72*)— Wmoht  or  Bvidbhck— 

Number  of  Witnebsbs. 

It  does  not  follow  that,  because  the  num- 
ber of  defendant's  witnesses  exceed  those  of  the 
plaintiff,  a  verdict  for  the  latter  will  ipso  facto 
be  set  aside. 

[Ed.  Note.— For  other  cases,  see  New  Tnal. 
Cent  Dig.  t  146;   Dec  Dig.  I  72.*3 

(Syllabos  by  the  Court.) 

Action  by  Isaac  Bowell  against  the  Pnhllc 
Serrlce  Corporation.  Verdict  for  plalntlfl. 
Bale  to  show  catise  discharged. 

Ai^ed  Jane  term.  190S,  before  GUMMERH, 
G  J.,  and  TEENCHARD  and  MINTURN,  JJ. 

E.  A.  Armstronib  for  the  rule.  John  Boyd 
Avis,  opposed. 

PEE  CURIAM.  There  was  no  qnestton 
made  In  this  caaae  regarding  the  fact  that 
the  plaintiff  was  Injured  by  having  been 
thrown  from  hla  wagon,  at  aboat  7  o'cloclt  in 
the  evening,  on  Federal  street,  In  the  dty  of 
Camden,  by  the  Impact  of  a  trolley  car,  which 
struck  the  plalntlfTa  wagon  In  the  rear.  The 
contention  strennonsly  nrged  by  defmdant  at 
the  trial  was  that  the  car  which  caused  the 
damage  was  not  defendant's  car,  bat  that  of 
the  Camden  ft  Trenton  Railway  Company, 
which  was  operating  on  the  same  track. 
This  it  will  be  perceived  presented  an  lasne 
of  fact  which  the  court,  upon  the  motion  to 
nonsuit,  and  again  at  the  close  ot  the  case 
upon  a  motion  to  direct  a  verdict,  properly 
submitted  to  the  Jury.  The  verdict  for  the 
plaintiff  upon  this  Issue  is  now  attacted  by 
defendant,  upon  the  ground  that  It  la  against 
the  weight  of  evidence.  The  rule  Is  funda- 
mental, and  the  decisions  are  unmerous  in 
this  court,  that  If  there  be  any  evidence  which 
raises  a  debatable  question  upon  the  Issue 
involved,  a  case  is  presented  for  the  consid- 
eratlcHi  of  the  Jnry.  Smith  on  Negligence,  p. 
15;  P.  R.  R.  V.  Rlghter,  42  N.  J.  Law,  180. 
Nor  does  It  follow,  as  ui^ed  by  defendant, 
that  because  the  number  of  witnesses  for  the 
defendant  predominates  npon  the  Issue  for- 
mulated, the  verdict  must  Ipso  facto  be  set 
aside  as  erroneous.  Cambell  v.  Del.  &  At. 
Tel.  Co.,  70  N.  J.  Law,  195,  56  Atl.  303;  Alex- 
ander Dyeworks  v.  Roufosse,  57  N.  J.  Law, 
7O0,  32  Atl.  373.  The  weight  of  the  testi- 
mony and  the  credibility  of  the  witnesses  are 
the  determining  factors  for  the  consideration 
of  the  Jury,  and  into  this  consideration  the 
number  of  witnesses  pro  and  con  properly  en- 
ters In  the  determination  of  the  issue.  But 


we  cannot  say  npon  the  testimony  In  tbis 
case,  evm  though  ova  reasoning  might  lead 
08  to  a  different  reralt  from  that  readied  by 
the  jury,  that  ttie  testimony  so  far  preponder^ 
ates  in  favor  of  the  defendant  as  to  enable  na 
to  say  that  the  verdict  of  the  Jury  Is  necea-  < 
■arily  wroneoos.  Faux  v.  Wlllett,  68  N.  J. 
Law,  62,  64  AO.  B20;  Campbell  T.  Skuslle,  72 
N.  J.  Law,  37,  69  Atl.  1080. 

We  find  nothing  of  snbatance  in  tbe  remain- 
ing reasons  adraneed  by  the  defoidant,  and 
we.  therefore,  conclude  that  the  mie  to  show, 
cause  should  be  discharged. 


SOMBRS  V.  STEELMAN. 
(Supreme  Court  of  New  Jersey.  Nov.  16,  1908.) 

Eleotiors  (S  305*)  —  Eleotioh  OOHTBffr  — 

FiNDiMG  of  Facts— Review. 

The  finding  of  tbe  circuit  court  upon  the 
facts  in  a  contested  election  case  is  binding  up* 
on  this  court,  under  the  provisions  of  EUection 
Act  1808  (P.  L.  p.  315),  if  there  be  any  evidence 
to  support  such  finding. 

[VA.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  f  329;  Dec  Dig.  {  806.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Atlantic 
County. 

Action  by  Curtis  Somers  against  John  C. 
Steelman.  Judgment  for  defendant,  and 
plaintlft  appeals.  Affirmed. 

Argued  June  term,  1908,  before  GUM- 
MERE,  a  J.*  and  TRBNCHABD  and  MIN- 
TDBN,  JJ. 

Bourgeois  A  Booy,  for  appellee. 

MINTURN,  J.  John  .C.  Steelman.  the  In- 
cumbent, was  declared  elected  mayor  of 
Linwobd  in  Atiantic  coon^,  at  the  election 
in  November,  1907,  one  majority.  His 
opponent,  the  contestant  here,  filed  a  petition 
in  the  circuit  court,  seeking  to  avoid  the 
election  of  Steelman,  upon  the  ground  of  mis- 
conduct of  the  election  board  and  the  recep- 
tion of  Bufflclent  Illegal  votes  for  Steelman 
to  change  the  result ;  and  upon  this  issue  tbe 
circuit  court  decided  in  favor  of  tbe  incum- 
bent We  are  asked,  upon  this  petition  of 
appeal,  to  reverse  the  result  declared  by  that 
court,  because  three  electors,  Ireland,  Steel- 
man, and  Elder,  whose  votes  were  cast  for 
tbe  Incumbent,  bad  no  legal  right  to  rote, 
while  the  Incumbent  insists  to  the  contrary, 
and  contends  that  the  vote  of  one  Steiger, 
which  was  cast  for  the  contestant,  should 
not  be  counted,  for  the  reason  that  Steiger 
was  not  entitled  to  vote.  Upon  the  argument 
of  this  appeal  the  contest  regarding  Steel- 
man's  vote  (a  person  other  than  the  incum- 
bent) was  abandoned,  thus  narrowing  tbe 
question  at  Issue  to  tbe  legality  of  the  votes 
of  Elder  and  Ireland  cast  for  the  Incumbent, 
and  of  Steiger  cast  for  the  contestant  The 
act  under  which  thto  appeal  ia  taken  antbor- 
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Ins  an  qn>^  *^  wror  oC  law  <nil7<''  See* 
tlon  176,  BlecUon  Laws  ISBS  (P.  L.  pi  81ff)> 
And  die  flndlnc  of  tiie  drcnlt  conrt  upon  the 
facta,  ther^Core^  most  be  accepted  by  this 
court  as  final,  if  there  be  any  erldeaace  to 
support  It  Cleary  v.  Kendall,  18  N.  J.  Law 
J.  184;  In  re  Election  of  Beglater  Enez 
Go.,  12  N.  X  Law  J.  271.  We  think  there  was 
snch  evU&usa.  Elder's  vote  was  challenged 
because  he  did  not  have  a  1^1  resldmce  In 
Unwood.  He  seemed  to  be  unsettled  In  his 
habits,  and  of  a  nomadic  dlsporitlon;  bat 
the  court  found  upon  the  testimony  that,  If 
he  bad  a  habitat  at  all,  it  was  at  Linwood. 
towards  which  place  he  poeseased  that  anlmo 
rerertendl  which  Is  the  Knldlng  test  in  such 
cases.  Stout  t.  Le<nurdt  87  N.  J.  Law,  495 ; 
Kufl^er  V.  Shrere,  28  N.  J.  Law.  132.  Under 
the  limited  power  of  review  contained  in  the 
statute  we  must  accept  this  finding  as  cor- 
rect XJpoa  similar  ground  the  court  reject 
ed  the  Tote  of  Btelger,  finding  upon  tiie  evi- 
dence that  he  was  not  entitled  to  vote  at 
Linwood.  Ireland  was  an  Invalid,  and  his 
vote  was  takai  outside  of  the  election  booth 
1^  one  of  lite  election  oflBcers,  and  carried 
by  him  to  the  bu,  and  there  d^raslted.  This 
procedure  seems  to  have  beea  without  wai^ 
rant  under  the  atatute ;  but  It  Is  unnecessary 
for  the  purpose  of  thUi  Appeal  to  determine 
the  question,  because  the  rejection  of  Ire* 
land's  vote  upra  that  ground  would  be  coun- 
terbalanced by  the  rejection  of  Stelger's  vote, 
and  would  leave  the  result  ss  it  was  re- 
turned by  the  dectlon  board. 

We  conclude,  tiierefore,  that  the  Judgment 
of  the  circuit  conrt  should  be  affirmed. 


KOKOLL  T.  BBOHM  ft  BUHL  LUMBER 
00. 

(Sapreme  Court  of  New  Jersey.   Nov.  9,  1908.) 

Municipal  Cobpoutions  (i  705*)— Btjna- 
WAT  Team— PBESDMprioN  of  Neolioencb. 
The  nnexplalDed  presence  on  a  public  high- 
way of  a  team  of  mnaway  horses  hamessed  to 
a  wagon,  unattended  by  the  owner  or  other 
l^rsoD,  raises  a  pieaumption  of  negligent  mau- 
agement  on  the  part  of  the  owner ;  and,  If  they 
collide  with  anotlier  vehicle  on  the  street  be- 
catue  they  were  not  under  proper  control,  the 
owner  will  be  liable  for  damages  resulting  tbere- 
froni. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations.  Cent.  Dig.  |  1515;  Dec  Dig.  I 
705;*  Highways,  Cent.  Dig.  f  46a] 

(Syllabus  by  tbe  Court.) 

Appeal  from  District  Court  of  Newark. 

Action  by  Anton  Kokoll  against  the  Brobm 
&  Buhl  Lumber  Company.  Judgment  for 
plnintiCT  in  the  district  court,  and  defendant 
appeals.  Affirmed. 

Argued  June  term,  1908,  before  RBED, 
BERGEN,  and  VOORHEES,  JJ. 

Frank  Benjamin,  for  anwllant  Henry  H. 
Fryllng,  fbr  appellee. 


BBROEN.  J.  While  the  plaintiff  was  re- 
pairing a  carriage  whldi  stood  In  the  street 
near  ttw  curb  In  front  of  his  worlubop,  de- 
fendant's runaway  team,  attached  to  a  wag- 
on, cfdUded  with  and  damaged  plalnUlTs  car- 
riage, for  which  he  brought  a  suit  and  recov- 
ered tbe  Judgment  now  under  review. 

The  testimony  shows  that  ^atntlfl  was  a 
carriage  makw,  d<4ng  bntiness  in  the  city  oC 
Newark;  that  a  customer  had  left  for  repair 
a  carriage  on  the  pubUc  street  cloee  to  tbe 
curb  in  front  ot  plaintUTs  wafknhop;  that 
while  plaintiff  was  repairing  the  carriage  w 
the  street  where  it  bad  bem  left,  tbe  collision 
occurred;  that  there  was  no  <me  tm  defend- 
ant's wagw,  the  team  being  unattended,  nor 
did  any  ezplanatl(m  appear  tox  this  unusual 
condition.  We  think  tbe  fact  that  a  team  of 
runaway  horses  are  found  dashing  along  a 
public  highway*  without  the  attendance  ot 
the  ovaer  or  his  servants,  raises  a  juresamp- 
tlon  of  n^Algence  in  their  management  and 
care  whldi  will  render  bim  liable.  In  the  ab- 
sence of  explanation,  for  Injuries  caused  by 
their  unrestrained  acts.  Unger  v.  Forty-Sec- 
ond Street  B.  R.  Co.,  51  N.  Y.  SOa  The  de- 
fendant offered  no  explanatory  facta,  but  per- 
mitted the  presumptive  negllgrace^  arising 
from  the  case  stated,  to  stand  unchallenged. 
The  defense  insisted  upon  Is  that  plaintiff 
was  a  wrongdoer  because  the  carriage  he  was 
r^alrlng  was  an  obstruction  to  the  street^ 
contrary  to  a  municipal  ordinance,  and  there- 
fore he  cannot  recover.  Whether  the  ordi- 
nance has  any  Influence  In  this  case  vre  are 
not  called  upon  to  determine^  because  the 
only  question  raised  on  this  branch  of  the 
case  by  tbe  8pe<^catl(ms  is  that  *^e  wei^t 
of  the  evidence  showed  contributory  negli- 
gence on  the  part  of  the  plaintlfl,"  and  this 
court,  on  an  appeal  from  tbe  district  court; 
wilt  not  consider  the  weight  of  evidence. 

We  find  no  error  In  the  record  brought!  up, 
and  the  Judgment  will  be  affirmed. 


BEAD  V.  BOARD  OF  EXCISE  COSTRS  OF 
CITY  OF  CAMDEN  et  al.  <two  cases). 

(Supreme  Court  of  New  Jersey.  Nov.  17, 1908.) 

InroxiCATiKO  LiqtroBs  (S  45*)— AreuoATioir 

rOB  LiCEIVSE— RECOUHENDATIOn. 

Section  42  of  the  Ions  and  taverns  act  (2 
Gen.  St.  18&5,  p.  1794),  which  provides  that 
the  signers  of  a  reconunendatlon  for  a  license 
shall  not  tiave  recommended  another  applica- 
tion in  the  same  township,  city,  or  borough  for 
tbe  same  year,  is  a  subsisting  and  paramonnt 
regulation  of  the  subject  that  Is  anaffected  by 
"An  act  to  establish  an  excise  department  in 
cities  of  this  state"  (P.  Tx  1902,  p.  62^,  or  by 
the  creation  of  the  admiaistrative  tribunals  con- 
templated by  that  act,  and  that  is  unrepealed 
and  irrepeaiable  by  the  legislative  acta  m  sucb 
bodies. 

[Ed.  Note.— For  other  cases,  see  IntozleatlnK 
Liquors,  Dec.  D^.  |  4S.*] 

(Syllabus  Igr  the  Court) 
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AppllcaUra  for  writ  ot  certiorari  hj 
Obule«  C.  Bead  to  tbe  Board  of  JGxdBe  Com- 
mialooen  of  the  City  of  Oamdoa  and  Thom- 
u  Madden,  and  by  tbe  same  proeecutor  to 
tbe  Board  of  Bzciae  OommlasioDera  of  tbe 
Oty  of  Camdea  and  Joeeph  Qoetalncw. 
PnceedlngB  revereed,  and  llomaes  set  aside. 

Argued  June  term,  1808,  before  OABBI- 
80N,  8WATZE,  and  FABKEB,  JJ. 

DaTid  H.  Goff,  Jfdm  B.  Kates,  and  Homrd 
H.  Cot^wr,  toi  proeecutor. 

GARRISON,  J.  Tbe  writs  that  bave  been 
ugned  togetber  bring  up  licoises  granted 
tbe  board  of  excise  commlsatonerB  of  tbe 
city  of  Camden,  reepectlTely,  to  Tbomas 
Uaddea  on  January  8,  1906,  and  a  almilar 
Ucenae  granted  to  Joeepb  Goetslnger.  Tbe 
first  and  second  reasons  filed  by  tbe  prosecu- 
tor raise  a  single  question  tbat  ia  common  to 
both  coses.  Tbese  reasons  are  "(1)  because 
tbe  act  of  1903  (P.  L.  p.  esS),  creating  ex- 
dse  boards,  did  not  confer  upon  said  boards 
unlimited  Jurisdiction,  but  tbat  said  boards 
fn  the  granting  of  licenses  are  bound  by  tbe 
law  of  tbe  state  regulating  the  sale  of  in- 
toilcating  llqnors;  because  the  petition 
aocoffipanylng  tbe  application  for  said  li- 
cense did  not  contain  tbe  names  of  twelve 
ftvebolders  who  bad  not  signed  other  appU- 
caUons  within  one  year." 

The  state  of  fact  upon  which  these  rea- 
Koa  are  predicated  Is  established  by  the  dep- 
ositions taken  under  a  rule  of  court  In  case 
of  Madd^'s  recommendation  on  which  there 
vere  15  signers,  all  but  one  had  signed  rec- 
ommendations for  licenses  granted  on  Janua- 
ry 8, 190S.  previously  to  the  granting  of  Mad- 
den's  ikenae.  In  tbe  case  of  Qoetslngw  out 
of  32  signers  7  had  signed  recommendations 
(or  licenses  prerlonsly  granted  for  the  same 
year.  This  state  of  afTalrs,  which  is  not  in 
amtraTMitlon  of  the  ordinance  of  tbe  excise 
board  passed  <m  January  6,  1908,  Is  In  direct 
contraTention  of  the  statute  of  this  state, 
respecting  inns  and  taverns  (2  Oen.  St  189S, 
p.  1T8S),  the  forty-second  section  of  which 
in  as  follows:  "mat  tbe  freeholders  required 
to  recommoid  to  the  court  snltaUe  persons 
(or  license  to  keep  inns  and  tav^ns,  shall  be 
sQch  as  shall  not  have  recommmded  any 
other  application  for  a  license  under  tbe 
second  section  of  this  act  In  ttie  same  town- 
■hip.  fAty  or  borough  for  the  same  year." 
Tbe  second  section  thus  referred  to  is  the 
oae  inrescrlblng  tbe  character  of  the  recom- 
mtttdatlon  required  by  the  inns  and  taverns 
act  Tbe  question  that  Is  thus  presented  Is 
which  Is  paramount  the  ordinance  of  the  ex- 
else  board  or  tbe  statute  of  the  state,  and 
this.  In  turn,  depends  upon  the  question 
vbetber  the  act  of  the  Lcfflsiatare  that  cre- 
ated these  local  boards  cwifBrred  upon  tbem 
unlimited  and  exdnstre  powers  of  legislation 
toaching  tbe  granting  ot  licenses  to  sell  In- 
toxlcatlng  liquors,  or  only  a  particular  func- 
tion and  a  qualified  jurisdiction  with  reapect 
thereto.  The  act  In  question  is  **An  act  to 


establish  an  excise  d^iartmeot  In  dtles  of 
this  state"  passed  in  1902.  P.  L.  p.  628.  A 
mere  reading  of  tbe  enumeration  of  the  pow- 
ers conferred  by  this  act  upon  the  boards 
established  under  Its  provisions  shows  tbat 
such  powers  In  so  far  as  they  are  legislative 
In  character  are  confined  to  the  making, 
amending,  and  repealing  of  ordinances 
and  by-laws.  There  Is  nothing  In  the  act 
tbat  clothes  such  boarda  with  power  by  their 
ordinances,  either  expressly  or  by  implica- 
tion, to  repeal  or  override  the  general  stat- 
ute law  of  the  state  regulating  an  important 
subject-matter  tbe  local  adminlstratlMi  of 
wbich  Is  committed  to  such  boards;  nor  does 
the  act  purport  to  be  a  complete  sdieme  cov- 
ering tbe  entire  subject-matter.  On  the  con- 
trary, its  clearly  expressed  purpose  Is  the 
administration  of  excise  laws,  and  not  their 
abrogation  or  r^eal.  If  any  doubt  could 
exist  as  to  tbe  soundness  of  this  construction. 
It  is  removed  as  far  as  this  court  Is  concern- 
ed by  judicial  dechilons  that  are  directly  in 
point  In  Miller  r.  Camden,  63  N.  J.  Law, 
SOI,  43  AU.  1069,  It  was  held  that  the  power 
conferred  upon  boards  of  excise  by  the  act 
of  1866  (P.  U  p.  397)  to  prescribe  penaldes, 
although  plenary  In  terms,  was  subordinate 
to  the  provisions  of  the  cify  charter  in  so 
far  as  such  ordinances  were  In  contravention 
to  such  statute.  Justice  Gummere,  deilTer* 
ing  the  opinion  of  this  court  in  that  case, 
said:  "The  Legislature  bad  In  granting  Its 
charter  to  Camden  already  declared  what 
should  be  the  maximum  penalty  for  the  vlo- 
latloh  of  Its  municipal  ordinances,  and  that 
maximum  remained  unchanged  by  the  trans- 
fer from  fba  dty  council  to  the  exdse  board 
of  the  power  to  pass  ordinances  regulating 
the  sale  of  liquor  and  ta  pnnlsh  violations  of 
such  ordinances." 

In  Pe«  V.  Board  of  Excise  of  Newark,  70 
N.  j.  Law,  496,  &7  Atl.  153,  It  was  held  that 
the  powers  ot  an  exdse  board  appointed 
under  the  act  of  1908  (P.  L.  p.  369)  althoitfh 
unlimited  in  terms  as  to  the  licensing  of  Inns 
and  taverns  were  to  be  exercised  In  subordi- 
nation to  tbe  general  act  of  1869  regulating 
the  sale  of  Intoxicating  liquors.  In  tbe  very 
recent  case  of  Sexton  r.  Excise  Commission- 
ers of  Asbury  Park  (N.  J.  Sup.)  60  Atl.  470, 
In  which  the  same  act  that  is  now  under  re- 
view was  Involved,  it  was  held  tbat  tbe  es- 
tablishm^t  of  excise  boards  under  tbat  act 
did  not  ezUngnlsh  the  general  limitations 
uptm  or  regulations  of  the  exercise  of  the  li- 
censing i>ower  contained  In  the  inns  and  tav- 
erns act  or  other  preceding  act  of  general 
legislation.  Tbe  precedent  statute  In  tbat 
case  was  the  act  of  March  3.  1870  (P.  Ij.  p. 
397),  whidi  prohibited  the  granting  of  a  liq- 
uor license  within  one  mile  of  the  outside 
limits  of  a  camp  meeting  assodatlon.  This 
provision  It  was  held  was  a  subsisting  limita- 
tion upon  the  licensing  powers  conferred  In 
general  terms  by  the  act  of  1902  upon  tbe 
board  of  excise  of  Asbury  Park  with  respect 
to  a  license  for  an  Inn  and  tavern  within  one 
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mile  of  Ocean  Qrove.  Justice  Beed,  deliver- 
ing the  opinion  of  this  court,  said:  "The 
purpose  of  the  act  to  establish  boards  of  ex- 
cise in  cities  In  this  state  was  to  transfer 
the  licensing  fanctlon  from  the  body  which 
in  the  seTeral  cities  then  possessed  the  li- 
censing power  to  the  new  board  to  be 
specially  constituted.  All  the  restrictions 
which  controlled  the  old  board  In  the  exer- 
cise of  Its  authority  to  license,  whether  ex- 
isting In  the  charter  of  the  dty  or  in  the 
general  acts  applicable  to  such  dty,  remained 
to  control  the  erecdm  of  power  by  the  new 
board.  •  •  *  That  the  transfa  of  the 
licensing  power  from  the  coounon  council 
to  the  board  of  excise  commissioners  under 
the  act  of  1902  did  not  repeal  the  then  re- 
striction on  the  licensing  power  seems  at>- 
parent" 

The  conclusion  in  the  present  case  to  which 
these  decisions  imperatively  point  is  that  the 
provision  of  the  forty-flfth  section  of  the  inns 
and  taverns  act  touching  the  qualifications 
of  signers  to  recommendations  for  liquor  li- 
censes is  a  subsisting  and  paramount  regula- 
tion of  that  matter  that  Is  unaffected  by  the 
erection  of  the  administrative  tribunals  ef- 
fected by  the  act  of  April  8,  1902.  and  that 
Is  unrepealed  and  Irrepealable  by  the  legis- 
latlre  acts  of  snch  bodies. 

The  proceediiw  bronght  up  by  fbem  writs 
are  reversed,  and  the  licenses  so  granted  ra- 
cated  and  set  aside. 


KIRBY  V.  LBEL 

(Bupxeme  Court  of  New  Jersey.  Nov.  18, 1906.) 

1.  COUIfTIES  (f  66*)  —  OmCKBS— Vacancibs— 
Appointment— Election  . 

Under  Const,  art.  7,  S  2,  par.  6,  and  article 

5,  par.  12,  providing  that  county  clerks  sbali 
be  elected  at  an  annual  election  for  members  of 
the  General  Amembly  and  bold  office  for  5 
years,  and  that  when  any  vacancy  occars  the 
Governor  shall  fill  it  until  a  succeaeor  is  elected, 
and  Act  April  4,  1898  (P.  L.  pj.  237,  304.  ^ 

6,  139),  providing  that  county  clerka  shail  be 
elected  at  a  general  election  once  every  five 

rs,  and  that  any  vacancy  In  the  office  shall 
supplied  at  the  general  election,  unless  the 
vacancy  happens  within  15  days  precedioft  the 
election,  a  vacancy  is  created  by  the  death  of 
a  county  clerk,  and  where  such  death  is  more 
than  15  days  before  the  general  election  It  may 
be  filled  at  such  election,  though  the  Governor 
has  appointed  one  to  fill  the  vacancy. 

[Ed.  Note.— For  other  eases,  see  Counties, 
Dec.  Dig.  I  65.*] 

On  Information  in  the  nature  of  a  quo  war- 
ranto the  state,  on  the  rdation  of  Samuel 
Klrby,  against  Edward  S.  Lee.  Heard  on  de- 
murrer to  the  Information.  Judgment  for 
relator. 

Argued  November  term,  1908,  before  BEED, 
BERGEN,  and  VOORHEES,  JJ. 

Joseph  H.  Gaskell,  for  relator.  Bourgeois 
ft  Sooy,  for  respondent 


REED,  J.  The  question  raised  by  the 
pleadings  rises  from  the  following  admitted 
facts:  Lewis  P.  Scott  was  elected  county 
c\etk  of  Atlantic  county  at  a  general  election 
for  members  of  assembly  hdd  in  Novonber, 
1905.  Mr.  Scott  died  in  November,  1907.  Ed- 
ward S.  Lee,  the  respondent,  was  appointed 
by  Gov.  Stokes  on  December  6,  1907,  to  fill 
the  vacancy  created  by  the  death  of  Mr. 
Scott.  At  the  last  general  election,  Samuel 
Klrby  was  elected  to  the  office  of  county 
clerk  of  Atlantic  county,  and  has  qnallfled  as 
such.  Mr.  Lee  refuses  to  surr^der  the  of- 
fice to  Mr.  Kirby.  This  writ  Is  sued  out  to 
inquire  by  what  right  Mr.  Lee  still  retains 
the  office.  The  insistence  of  Mr.  Lee  Is  that 
bis  ai^lntment  was  for  the  unexpired  term 
of  Mr.  Scot^  whose  term  would  have  expired 
In  November,  1910,  bad  be  Ured  to  that  pal- 
od. 

So  far  as  the  sltuatiw  is  controlled  by  the 
statutes  of  this  state,  the  solution  of  tbe 
question  propounded  Is  plain.  Ttie  act  to 
regulate  elections  (P.  L.  1898,  p.  238,  |  6) 
enacts  that  tbe  clerks,  regtstrars  of  deeds, 
and  surrogates  of  counties  shall  be  elected  by 
the  people  of  their  respective  coimtles  at  a 
general  election  once  In  every  five  years. 
Section  139  of  this  statute  (P.  L.  1898,  p.  304) 
enacts  that :  "Any  vacancy  happening  in  the 
office  of  •  •  •  clerk  •  •  •  of  any 
county,  shall  be  supplied  at  tbe  general  elec- 
tion next  succeeding  the  happening  thereof, 
unless  snch  vacancy  shall  happen  within  fif- 
teen days  next  preceding  snch  election.  In 
which  case  such  vacancy  shall  be  supplied 
at  the  second  succeeding  general  election." 
Mr.  Scott  having  died  more  than  15  days  be- 
fore the  last  general  election,  the  people  of 
Atlantic  county  had  the  statutory  right  to 
elect  a  new  clerk  at  that  election. 

It  is  insisted,  however,  that  this  statutory 
provision  respecting  the  filling  of  vacancies 
In  the  office  of  county  clerk  Is  in  ccntraven- 
tlon  of  our  state  Constitution.  The  consti- 
tutional provisions  Invoked  In  support  of  this 
contention  are  article  7,  S  2,  par.  6,  and  ar- 
ticle 6,  par.  12,  of  that  Instrument  The  first 
of  these  clauses  Is  this:  "Clerks  and  sur- 
rogates of  counties  shall  be  elected  by  the 
people  of  their  respective  counties  at  an  an- 
nual election  for  members  of  the  Generiil 
Assembly.  They  shall  hold  their  office  for 
five  years."  The  second  of  these  constitu- 
tional provisions  is  this:  "When  a  vacancy 
hai^eus  In  the  office  of  a  clerk  or  surrogate 
of  any  county,  the  Governor  shall  fill  snoh 
vacancy,  and  the  commission  sliall  expire 
when  a  successor  is  elected  and  qualified."  It 
ts  not  perceived  how  these  provisions  antago. 
nize  the  already  quoted  clauses  in  the  elee> 
tion  act.  Tbe  Constitution  does  not  say  thax 
there  shall  be  an  election  for  the  office  of 
county  clerk  once  In  every  five  years.  Tbe 
clause  in  the  election  act  does  use  that  lan- 
guage, but  that  clanse  Is  to  be  read  In  con- 
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nectlOD  with  the  claose  providing  for  the 
fllling  of  vacancies,  which  modified  the  lan- 
guage of  tiie  prerlouB  provision.  The  Gonatl- 
tntioD  merelj  Btates  how  the  clerks  of  coon- 
tlea  are  to  be  elected,  and  how  long  they  shall 
hold  offlca  It  does  not  state  that  there  shall 
be  an  election  for  cleite  at  certatai  general 
elections,  which  elections  shall  be  separated 
bj  a  period  of  five  years.  Nothing  In  the 
Constltntlon  prevents  the  election  of  a  clerk 
at  any  general  election  for  members  of  as- 
semUy,  save  the  fact  that  there  will  be  no 
Ttcancy  to  wlildi  the  candidate  can  be  elect- 
ed. When  however,  an  Incnmbent  dies,  there 
is  &  vacancy;  and  anothra  elected  at  any  gen- 
eral election  thereafter,  so  far  as  the  lan- 
guage of  the  Oonstitatlon  controls.  Is  the  de 
Jure  clerk.  The  exercise  by  the  Governor  of 
bis  constltatlona]  power  to  fill  this  vacancy 
in  no  way  Impairs  the  right  to  elect  at  the 
ensnlng  general  election,  for  the  Ck)nstitDtlon 
itself  provides  that  the  appointment  shall 
expire  when  a  sucoessor  is  ^ected  and  Quall- 
fled. 

We  are  therefore  of  the  oplnl<ni  that  there 
shoDld  be  Jodgment  for  the  relator. 


ZDANCEWICZ  V.  BURLINGTON  COUNTY 

TRACTION  CO. 
(Snpreme  Court  of  New  Jerwy.   Nov.  0,  1908.) 
L  CosTRACTrs  28*>— Rbquzbixes— Validitt 
or  Assent. 

One  who  enten  into  a  written  contract, 
Kitboat  fraud  or  impoBition  l>elng  practiced  op- 
00  him,  U  c(Hiclusivel7  presomed  to  aaderstaud 
and  aasent  to  ita  tenns  and  legal  effect. 

[Ed,  Note. — Far  other  cases,  see  Contracts, 
Dec.  Dig.  9  2a*] 

2.  Release  ({  34*)— Requisites— Vauditt. 

A  release  under  seal  of  a  claina  for  personal 
injaries  ia  a  bar  to  an  action  for  such  injuriea, 
unites  obtained  by  fraud  or  deceit 

[Ed.  Note. — For  other  casea.  see  Belease, 
Cent  Dig.  i  82;  Dec.  Dig.  |  34.*] 

Z.  Retjabk  Q  5S*)— Quzbiioh  tob  Jubt— Va- 
UDirr. 

Evidence  held  insufficient  to  go  to  the  jury 
on  the  question  whether  a  release  pleaded  by  de- 
faidant  in  an  action  for  personal  injuries  was 
obtained  by  fraud  and  deceit. 

[Bd.  Note.— For  other  cases,  see  Releaae,  Cent. 
Dig.  H  100-114;   Dec.  Dig.  I  58.*] 

Action  by  Joseph  Zdancewicz  against  the 
Burlington  County  Traction  Company.  Rule 
to  show  cause  why  a  verdict  directed  for  de- 
fendant Bbonld  not  be  set  aside.  Rule  dis- 
charged. 

Argued  June  term,  1908.  before  GUM- 
MERE.  0.  and  TBBNCHABD  and  MIN- 
TCRN,  J  J. 

6«0Tge  M.  Bacon  and  O.  Dore  Cogswdl, 
fcv  plalntut  OasUll  &  OaskUl,  for  defmd- 
ant 

GCHMEBB,  C  J.  This  action  was  brought 
to  tecover  damages  for  injuries  received  by 
the  plaintiff  while  upon  one  of  the  cars  of 


the  defendant  c<nnpany,  and  which  be  aver- 
red were  doe  to  carelessness  In  the  opera- 
tion of  the  car.  The  defendant  pleaded  the 
general  issue,  and  also  a  release  nnder  seal 
executed  by  the  plaintiff.  The  plaintiff  re- 
plied to  the  plea  of  a  release,  denying  that 
be  had  executed  such  a  writing,  and,  fur- 
ther, that  the  release  had  been  obtained 
from  him  by  fraud  and  covin.  At  the  trial 
of  the  cause,  after  the  plaintiff  had  put  In 
his  case,  and  the  defendant  had  proved  the 
execution  of  the  release  by  the  plaintiff,  and 
the  circumstances  attending  it,  the  court 
suspended  the  putting  in  of  the  defendant's 
proofs  on  the  question  of  Its  alleged  negli- 
gence, until  after  bearing  the  rebuttlug  testl* 
mony  of  the  plaintiff  on  the  subject  of  the 
execution  of  the  release.  When  that  proof 
was  in,  the  court  advised  counsel  for  the 
defendant  that  it  was  unnecessary  to  sub- 
mit evidence  on  the  question  of  negligence, 
as  the  release  constituted  a  complete  defease 
to  the  action,  and  thereupon  directed  a  ver- 
dict for  the  defendant.  The  plaintiff  now 
insists  before  us  tliat,  In  taking  the  case 
from  the  jury,  the  trial  court  erred,  and 
that,  for  this  reason,  the  rule  to  show  cause 
should  be  made  absolute. 

The  plaintiff  admitted  the  signing  of  the 
release.  The  proof  offered  by  the  defendant 
on  the  subject  of  its  execution  consisted  of 
the  testimony  of  Mr.  Eckbard  Budd,  the  at* 
toraey  of  the  company,  and  that  of  Dr. 
Prlckett,  a  surgeon  at  the  boQ»ltal  to  which 
the  plaintiff  bad  been  token  after  the  accl- 
drat,  and  who  was  In  attendance  upon  him. 
Mr.  Budd'a  testimony  was:  That,  as  a  re* 
suit  ot  instructions  received  by  bim  from  wie 
of  the  officers  of  the  company,  he  prepared  a 
written  release  of  all  claim  which  the  plain- 
tiff might  have  against  the  company,  in  con* 
slderatlon  of  the  payment  of  $100  by  the 
latter  to  the  former;  that  he  took  the  draft 
of  the  release  and  $100  in  cash  to  the  hospi- 
tal, and  tbere  had  an  Interview  with  the 
plaintiff  In  tbe  presence  of  Dr.  PrIcketL  He 
thus  states  the  Interview :  TTbe  minuto  that 
I  came  Into  the  rotun,  and  I  sat  at  the  toot 
of  the  bed,  this  man  (i.  e.,  the  plaintiff) 
said,  'Who  is  that  manr  Dr.  Prlckett  spoke 
up  and  told  him  that  I  was  the  lawyer  that 
represented  the  trolley  company,  and  ttien 
I  spoke  up  and  said  that  I  was  tbe  lawyer 
that  r^reaented  die  trolley  company,  that 
I  had  been  told  be  wanted  to  settle  any 
claim  be  bad  against  tbe  company  for  $100, 
and  I  asked  him  if  that  was  rt^t,  and  he 
said  It  was.  I  then  HUd  I  bad  a  release 
which  I  would  read,  and  I  read  this  re- 
lease through.  When  I  got  throu^,  I  said 
to  hbn,  "Do  you  understand  tiiat  release?' 
And  be  said— I  don't  remember  whether  he 
said  no,  or  that  he  dMn't  know.  I  thai  band- 
ed the  releaae  to  Dr.  Prlckett,  and  said, 
'Doctor,  yon  toke  that  release  and  read  It 
slowly  to  him,  section  by  section,  aud  ex- 


•Por  Mhv  esMS  m*  wnw  topla  and  mcUoo  NUMBER  la  Osc  ft  Am.  Digs.  1807  to  date.  *  Reporter  Ind«xM 

Digitized  by  Google 


121 


n  ATLANnO  BBPOBTBR. 


(N.J. 


plain  It  to  Urn.'  80  tbe  doctor  took  On  m- 
leaae  op  and  read  It  to  blm,  and  aa  he  read 
It  he  told  him  what  that  meant  in  Bngllah, 
stripped  of  Its  legal  rerblage,  and  when  be 
got  throv^h  he  eaya^  l>o  70a  nndentand  itf 
And  be  said,  Tea.*-  Then  he,  o£  hla  own 
volition,  made  a  remark,  and  I  think  I  re- 
member bla  exact  words,  because  I  was 
very  careful  abont  thla,  and  becanae  I  want* 
ed  to  have  it  all  straight  Eto  then  said, 
when  Dr.  Prlckett  asked  him,  'Do  yon  under- 
stand thli7  'I  want  put  in  there  tbey  give 
me  wo^*  The  reteaae  bad  iwttilng  In  it 
about  work.  It  was  a  straight  rdease  tor  so 
much  mon^,  and  after  I^.  Pric&ett  had  read 
the  release  to  him,  and  asked  him  If  be  un- 
derstood it,  without  any  suggestion  from  Dr. 
Prlckett,  or  from  me.  he  said  in  ansvrer  to 
that  question,  immediate  aftor  the  reading 
and  ezplalninc  of  the  release,  'I  want  put 
In  there  they  give  me  work.'  Dr.  Prlckett 
flien  toUL  him  that  the  trolley  company  could 
not  do  that,  and  explained  to  him  why,  and 
thea  I  told  him  that  this  trolley  company 
might  V6  sold  some  time,  and  that  they 
could  net  have  anything  like  that  put  in  as  a 
thing  that  would  hang  over  them,  and  that 
if  be  signed  this  release  lie  would  get  the 
9100,  but  that  I  would  not'assare  him  he 
would  get  work.  And  he  flien— this  right 
arm  that  was  cat  off,  If  I  remember  right, 
was  bandaged  up.  and  it  was  kind  of  stick- 
ing up— and  kind  of  looking  down  toward 
this  arm  he  made  some  remaric  about  It,  tliat 
be  conld  not  woA  with  this  arm  off.  I  don't 
remember  the  exact  sentence  that  he  used 
In  reference  to  that,  and  I  t<dd  him  that  I 
was  Tcry  sorry,  bnt  that  the  troUey  company 
conld  not  guarantee  htm  work;  that,  as  far 
as  I  was  concerned  IndiTldnal^,  I  would  do 
what  I  could  to  have  the  trolley  company 
employ  him,  bnt  that  if  he  signed  this  paper 
he  would  get  the  $100,  and  that  would  be 
all  he  would  ever  get  from  the  company  for 
loslDg  his  arm.  I  then  said  to  him  'Now, 
do  you  understand?'  And  he  said,  'Tee.' 
And  I  held  this  $100  up,  and  I  said,  'If  you 
sign  this  paper,  you  get  the  $100,  and  you 
Can  never  get  any  more  from  the  trolley 
company.'  He  said,  'I  understand.'  He 
then  made  bis  mark,  X  think,  to  the  paper." 
Mr.  Budd  Is  corroborated  In  every  particu- 
lar in  his  statement  of  what  was  said  by 
himself,  Dr.  Prlckett,  and  the  plaintiff,  on 
the  occasion  of  the  execution  of  the  release, 
by  the  testimony  of  Dr.  Prlckett  Nor  does 
the  plaintiff,  as  I  read  his  testimony,  deny 
that  Mr.  Budd  and  Dr.  Prlckett  made  the 
statements  and  explanations  to  him  which 
they  testified  to.  His  story  was  that  he  did 
not  understand  what  was  said  by  them, 
that  he  supposed  the  paper  was  a  receipt  for 
sick  benefits  which  he  was  entitled  to  receive 
from  a  benevolent  society  of  which  he  was 
a  member,  and  that  he  signed  it  under  that 
belief.   He  did  not  even  deny  that  he  made 


the  tsplles  whlcb  Mr.  Budd  and  Dr.  Prlck- 
ett testified  to,  except  so  far  as  his  state- 
mnt  that  he  did  not  understand  what  was 
said  to  blm  by  them  is  such  a  desiisL 

Tbe  rule  of  the  cnnmon  law  that  a  party  - 
who  otters  Into  a  oontiftct  In  writing  wllb- 
ont  any  fraud  or  imposition  being  practiced 
upon  him,  is  coneluslvely  presumed  to  under* 
stand  and  assent  to  its  turns  and  l^;al  ef- 
fect, is  In  full  force  In  this  state.  Its  ai^U- 
cation  led  the  Court  of  Errors  and  Appeals, 
in  the  case  of  Fiv^  t.  Pennsylvania  B.  B. 
Co.,  67  N.  J.  Law,  027,  S2  Atl.  472,  91  Am. 
Bt  Bep.  44S,  to  b<dd  that  a  release  similar 
in  form  to  that  in  the  present  case  constitut- 
ed a  complete  bar  to  an  action  for  personal 
injuries,  unless  obtataied      fraud  or  deceit, 
rally  nnderstanding-that  audi  was  the  law, 
plalntllFs  counsel  r^dled  for  his  dient  dmy- 
Ing  the  execution  of  the  release,  and  also 
averring  that  it  was  obtained  throng  fraud 
and  covin.   The  signing  of  the  release,  as 
has  alrea^r  been  stated,  was  admitted  by 
the  plaintiff  at  tlie  trlaL  Tbe  only  question, 
conBequently,  to  be  considered  In  the  de- 
termination of  this  rul^  is  wbetlier  there  is 
anything,  In  the  prot^  sutHnltted,  upon 
which  fraud  or  deceit  In  obtaining  the  re- 
lease may  be  predicated.  The  only  persona 
who  have  any  knowledge  of  tbe  facts  wmA 
drcomstances  attending  its  execution  are  tibe 
plaintiff,  Hr.  Budd,  and  Dr.  Prldcett  The 
testlmcn^  of  the  three  malras  it  manifest 
that  no  fraud  or  deceit  was  practiced  by  tbe 
defendant,  or  any  one  representing  it  The 
plaintiff's  belief  (whl(A,  In  disposing  of  this 
rule,  we  assume  be  entertained)  that  the 
paper  he  signed  was  a  sick  benefit  receipt 
was  not  induced  by  anything  which  was  said 
to  him  on  the  occasion  of  his  signing.  He 
said  nothing,  either  to  Mr.  Budd  or  to  Dr. 
Prlckett,  to  indicate  that  he  did  not  fully 
understand  the  contents  of  the  paper  or  its 
purpose.   The  case  being  barren  of  any  evi- 
dence which  tends  to  support  the  averm^it 
of  the  plaintiff's  replication  that  the  release 
pleaded  by  the  defendant  was  obtained  by 
fraud  and  covin,  tbe  trial  court  was  Justi- 
fied in  directing  a  verdict  for  the  defendant. 
Flvey  V.  Pennsylvania  B.  B.  Ca,  supra. 

The  rule  to  show  cause  will  be  dlacbarge^L 


GOBEBAN  et  al.  t.  TATLOB. 
(Suprems  Court  of  New  Jersey.   Nov.  9.  190a> 

1.  COTTRTS  (t  160*)~JUBIBDICnOlC— AiioxyjfT — 
SET-Orr. 

In  an  action  Id  the  district  court  to  recover 
$204  for  flervicea  performed,  a  notice  of  recoup- 
ment <^  damages  to  the  amount  of  9710  for  de- 
fective work  was  properly  stricken,  as  enceedinB- 
the  jurisdiction  ox  toe  court 

PEd.  Note.— For  other  eases,  see  Courts,  Gent. 
Dig.  i  422 ;  Dec.  Dl«r.  {  169.^] 

2.  EviDEROB  (5  354*)— Book  Accounts. 

Books  of  account  made  up  in  the  usual 
course  of  bosinesa  from  written  reports  of  work 
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done  and  nuteriate  naed  are  c<»npetent,  with 
or  witbont  tbe  leporU  themselvea*  to  prove  a 
claim  for  tbe  labor  and  materiale. 

[Ed.  Note.— For  other  case^  see  Brldencer 
Cent  Dig.  %  14B7;  Dec  Dig.  1  S64.*] 

8.  Etidihoi  (I  876*)— Book  Acoounm— Air- 

THIimCA.TIOir.  , 

In  an  aetioii  for  labor  and  materials,  it  was 
enor  to  permit  Items  from  plaintiffs'  ledger  to 
be  read  before  it  had  bem  properly  proved  and 
marked  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1628-1647;  DeTlMf.  I  876.*] 

4.  Apfsai.  asd  Ebbob  (|  1052*)— Haxmlbw 
Esbob— Pbbjudioiai.  ErrBCT. 

Error  in  reading  in  evidence  items  from 
plaintifEB'  ledger,  before  it  was  pr<^ri7  proved, 
wu  harmless,  where  the  ledxer  was  afterwards 
proved  and  the  items  properly  admitted  in  evi< 
oence. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4174;  Dec.  Dig.  f  1002.*] 

ti.  Tbiai.  (I  413*)— CoKBBcnon  or  Ebbok— Ex- 
CLusios  or  EviDBncs. 
In  an  actioQ  for  labor  and  materials,  where 
tlie  court  refused  to  allow  tbe  cross-examination 
of  a  witness  as  to  plaintiflB'  ayatem  of  book- 
keeping 4W  tbe  introdactorr  part  of  the  ezam- 
hiatioii,  bat  stated  he  might  be  examined  later, 
and  afterwards  permitted  a  fall  examination, 
when  the  desired  evidence  was  fnlly  broaght  ont, 
there  was  no  error  in  refusing  to  allow  the 
questions  oo  the  first  part  of  the  examination. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  978;  Dec  Dig.  {  413.*] 

6.  WrrmssES  ({  26T*)— ExAinif  atioit— Dxs- 
CKEnoN  OF  Trial  Coubt— Scope  or  Obosb- 

EXAHINATION. 

In  an  action  for  services  In  repairii^  de- 
fendant's anttnnobile,  the  ezdoslon  of  a  gaestion 
as  to  tbe  proper  method  of  fitting  the  beariop, 
addressed  to  a  witness  called  to  prove  plaintiffs' 
aeconnt  l>ooks.  and  to  tevtify  generalfy  to  the 
manner  of  doing  tbe  work  nnder  his  sopervi- 
■ioa,  bnt  not  as  an  tf^rt,  was  not  an  improper 
SMririse  of  the  trial  court's  discretion  in  limit- 
ing tbe  scope  of  tbe  cross-examination,  thou|^  it 
might  have  been  allowed. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
CenL  Die  H  82&-0a0;  DmTdIc.  1  267.*] 

7.  Btidkrob  (I  2^*)— AOHUUlOirB  BT  AaKRT 

— AuTHOBitT  TO  Make. 

In  an  action  for  services  in  repairing  an 
aQtom(rt>ile,  a  question  to  defendant  as  a  wit- 
aeas  as  to  what  one  of  plaintUEs*  employte  had 
told  Um  as  to  the  compression  of  the  machine 
was  properly  excluded;  the  natare  of  the  em- 
ployment of  snch  employ^  not  showing  that  he 
was  employed  to  make  statements  for  plaintiffs, 
•0  that  his  statanenta  wonld  not  bind  them. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  803-007;  Dec.  Dig.  g  242.*] 

8.  Tbial  (I  206*)  —  iNSTsncnoNa  —  Ebbob 

CUBSD  BT  SlIBSBQlTEnT  iNSTBUCnONS. 

In  an  action  for  repairs  to  defendant's  an- 
CoBMbils,  defendant  ciaimtng  that  the  work  was 
defecttve  In  part,  an  instraction  calliu  atten- 
tlOD  to  the  evidence  that  a  general  oveniaoliag 
bad  been  given  the  macbine,  and  that  defendant 
ctjDceded  smne  work  to  have  been  done  in  addi- 
tion  to  the  defective  work,  and  expressiDg  the 
opinloB  thftt  scnBe  value  had  been  received  by 
wfendant  Cor  the  repairs,  though  it  might  have 
been  objectionable  by  itself,  was  cored  a 
subsequent  instruction  that  whether  any  work 
vras  performed  for  defeadant  which  shonld  be 
veld  for  was  for  the  Jmj. 
^{Bd.  Note^Fw  other  eaSM,  see  Trial.  Cent 
B*  H  705-718;  Dec  Dig!T296.*] 


An^  from  District  .Oonrt  of  AOuitic 

City. 

Action  by  Henry  W.  Corkran  and  William 
Meloney,  trading  as  Gorkran  &  Maloney, 
against  Samnel  C.  Taylor.  From  a  Jud^ 
ment  for  plalntUFa,  defendant  appealed. .  Af- 
firmed. 

Argued  June  teroit  1008,  before  OABBI*  ^ 
SOI^,  8WATZB,  and  PABKBB,  JJ. 

Bonrseolfl  A  Sooy.  for  appdlant   EU  H. 
Chandler,  for  appellees. 

PARKER.  J.  Tbe  appeUant,  defendant  be- 
low, employed  tbe  plaintlfFa  to  give  bis  auto- 
mobile a  general  overhauling  and  disputed 
their  bill  on  the  ground  of  defective  work. 
Plaintiffa  liarlng  sued  in  the  district  court 
to  recover  the  amount  of  their  bill,  $204) 
defendant  filed  a  small  set-off,  which  was  al- 
lowed at  the  trial,  and  also  a  notice  of  re- 
coupment of  damages  for  alleged  defective 
work,  amounting  to  $710.40,  which  was  prop- 
erly struck  out  as  exceeding  the  Jurisdiction 
of  the  court  Ellenzle  v.  Gardner,  73  N.  J. 
Law,  208.  63  Atl.  10.  There  was  a  verdict 
and  Judgment  for  plaintlflb,  and  defoidant 
aiqpeala. 

Some  13  reaaona  are  assigned  for  reversal, 
all  of  which,  except  the  last,  relate  to  ques- 
tions of  evidence.  Several  of  these,  which 
bear  on  tbe  use  of  the  plalntlffa'  books  of 
account  as  erld^ce,  may  be  considered  to- 
gether. It  appeared  that  besides  the  usual 
day  book  and  ledger,  which  were  offered  In 
evidence,  plaintiffs  used  a  i^stem  of  time 
Blips  on  which  the  worlunoi  made  entries  of 
work  done,  and  of  time  consumed  and  ma- 
terials used  in  doing  It  The  defendant  ob- 
jected to  the  books  without  the  slips,  and  aft- 
er some  colloquy  the  court  admitted  the  books 
and  the  slips  also;  defendant  objecting  to 
them  all.  Tbe  fifth  and  sixth  reasons  raise 
this  point,  which  la  fully  disposed  of  in  Cork- 
ran  V.  Butter  (N.  J.  Sup.)  69  Atl.  064,  decided 
since  tbe  trial  of  this  case,  and  in  which  tbe 
system  used  by  these  very  plaintiffs  was  con- 
sidered, and  it  was  held  that  the  booka  were 
admissible  with  or  without  the  time  sl^ 
That  the  books  with  tbe  slips  were  admissible 
had  been  previously  settled  in  Dlament  v. 
OoUoty,  66  N.  X  Law,  296,  40  AtL  446,  80& 

It  Is  next  objected  that  the  court  pramltted 
items  ttcm  the  plaintlCEs'  ledgw  to  be  read 
to  the  Jurjr,  when  said  ledger  had  not  been 
pnn>erly  proved  and  bad  not  been  marked 
In  evidence  This  was  undoubtedly  a  tech- 
nical error;  but  as  the  ledgra  was  aft^ 
wuds  proved  and,  as  we  bave  Just  beld,  prQp- 
erlj  admitted  in  evidence,  and  the  items 
therein  m^fht  then  have  been  read  to  the 
Jury,  no  harmful  error  was  committed  by 
antldpatlng  the  pn^ier  time  to  read  than. 

Another  reason  assigned  is  that  the  court 
refused  to  allow  defendant's  attorney  to 
cross-examine  witness  Melons  as  to  plaln- 
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tiffs'  system  of  bookkeeping.  The  court  did 
so  refuse,  on  the  Introductory  part  of  the  ex- 
amination, but  expressly  stated  to  counsel 
that  he  might  do  so  later,  and  actually  did 
permit  full  cross-examination  afterwards. 
The  point  which  defendant  apparently  desir- 
ed to  draw  out  was  the  use  of  a  system  of 
time  slips,  which  appeared  clearly,  and  which 
has  already  been  considered.  We  think  no 
error  was  committed,  under  the  circum- 
stances. 

Three  other  reasons  are  based  on  the  re- 
fusal of  the  court  to  allow  witness  Meloney 
to  be  asked  whether  he  considered  the  use  of 
emery  a  good  method  of  fitting  on  brass  bear- 
ings, and  whether.  If  emery  had  been  used, 
It  would  have  been  possible  to  clean  It  out 
afterwards  except  by  scraping.  Meloney  had 
not  been  called  as  an  expert  Be  was  called 
to  prove  the  shop  books  of  the  plaintiffs,  of 
which  he  had  charge,  and  also  testified  gen- 
erally as  to  the  doing  of  the  work  under  bis 
superrlslon.  In  tbis  aspect,  the  court  might 
In  its  discretion  hare  allowed. the  questions; 
but  we  think  they  were  folly  within  the  dis- 
cretion of  the  Judge  in  limiting  the  scope  of 
cross-examination,  and  that  no  complaint  can 
be  made  because  that  discretion  was  exercised 
to  their  exclusion. 

The  court  also  overruled  a  question  asked 
of  defendant  when  sworn  as  a  witness,  by 
his  attorney,  as  to  what  statement  was  made 
to  him  by  a  Mr.  Thompson  as  to  the  com- 
pression of  the  machine.  This  question  was 
properly  overruled.  Thompson  was  an  em- 
ploye of  the  iJlalntlfb,  who  had  worked  on 
the  machine ;  but  it  was  not  made  to  appear 
that  he  was  employed  to  make  statemrats  In 
tbelr  behalf,  or  that  his  employment  was  of 
such  a  character  as  to  give  rise  to  that  Infer- 
ence. Hence  tals  statements  would  not  be 
binding  on  them.  Huebner  v.  Erie  R.  R.,  69 
N.  J.  Law.  827,  55  Atl.  273;  Hill  v.  Adams 
Express  Co..  74  N.  J.  Law.  388,  68  Atl.  94. 

Three  other  reasons  based  on  mllngs  as  to 
evidence  are  not  pressed,  and  so  will  not  be 
ooOBldared.  The  twelfth  reason  challenges 
tht  allowance  by  the  court  of  a  hypothetical 
question  to  the  witness  Smith,  who  was  called 
as  an  exp^  medianic.  The  ground  of  dial- 
lenge  is  that  the  hypothesis  emtwdied  in  the 
question  was  broader  than  the  evidence  war- 
ranted. We  have  examined  the  evldoice  and 
have  come  to  the  conclusion  that  It  fairly 
warranted  the  framing  of  the  question  in 
form  as  pnt. 

The  last  reason  relates  to  an  Instructltm  by 
the  Judge  to  tiie  Jury,  in  effect,  that  some 
verdict  for  the  plaintiffs  most  be  returned. 
The  court  charged,  and  we  thtnic  properly, 
that,  as  tiie  recoupment  had  been  struck  out 
as  exceeding  Its  Jurisdiction,  all  counterclaim 
hy  the  defendant  for  damages  by  reason  of 
defMtlve  work  miut  be  rel^ated  to  such 
new  suit  as  defendant  might  bring  in  an- 
other court,  and  therefore  should  not  be  con- 


sidered by  the  Jury  In  abatemmt  of  whatever 
might  be  due  plaintiffs  for  work  properly  per- 
formed on  the  machine  and  by  which  de- 
fendant benefited;  and  calling  attention  to 
the  evidence  that  a  general  overhauling  had 
been  glveu  to  the  machine  by  plaintiffa,  and 
that  defendant  conceded  certain  work  to  have 
been  done  outside  of  the  alleged  defective 
work  for  which  the  counterclaim  was  made, 
expressed  the  opinion  that  some  value  had 
been  received  by  the  defendant  for  the  re- 
pairs put  on  the  machine  by  the  plaintiffs. 
Taken  by  Itself,  this  Instruction  might  be  ob- 
jectionable, though  we  are  Inclined  to  think 
the  evidence  supported  It;  but  in  any  case 
the  court  elsewhere  left  It  distinctly  to  the 
Jury  to  say  "whether  any  service  was  per- 
formed by  the  plaintiffs  for  the  defendant  on 
his  machine  which  was  worthy  of  pay."  Tak- 
en In  connection  with  this  Instruction,  the 
remark  objected  to  appears  to  be  mere  com- 
ment and  not  prejudicial  to  the  defendant. 

Finding  DO  error  on  the  whole  caae^  the 
Judgment  will  be  afDrmed. 


In  re  LEHIGH  VALLEY  R.  00. 
(Supreme  Court  of  New  Jersey.   Nov.  9,  1908.) 

1.  Taxation  (|  47*)— Railboads— Looaz,  Tax- 
ation. 

A  local  tax  on  railroad  property  used  for 
railroad  puriKwes  mast  be  canceled  Id  a  pro> 
ceeding  under  the  statute  to  deteimioe  whether 
the  local  assessment  or  the  aBseaamokt  of  the 
State  Board  of  AasesMrs  is  correct 

[Ed.  Note. — For  other  cases,'  see  Taxation. 
Cent  Dig.  B  108;  Dec.  Dig.  §  47.*] 

2.  munioifal  cobpobatioms  (|  966*)— locai. 
Taxation  —  Fbofkstt  Subject— Rulboao 

Pbopebtt. 

A  pier  of  a  railroad  was  used  as  a  ware- 
bouse  for  freight  dlBcharged  from  cars,  pre- 

faratory  to  being  shipped  by  lightets  and  barges, 
'tour  was  about  the  only  commodity  put  on  the 
pier,  and  the  flour  delivered  there  was  chieSy 
consigned  to  a  single  firm,  who  used  the  pier  for 
the  purpose  of  blending  the  flour  consigned  to 
them.  They  had  no  lease  on  the  pier,  but  were 
charged  for  demurra^  as  other  consignees,  and 
were  allowed  to  have  the  machinery  of  the  pier 
without  any  charge  therefor.  Had,  that  the 
pier  was  used  for  other  than  railroad  purposes, 
and  was  sabject  to  local  taxation. 

[Ed.  Note.— For  other  cases,  see  Mnoicipal 
Corporations,  Cent.  Dig.  (  2063:  Dec  Uis  < 
966.*]  • 

In  the  matter  of  the  Lehigh  Vall^  Rail- 
road Company  to  review  tax  assessmenta  on 
Its  proper^.  Local  taxes  affirmed  in  part, 
and  reversed  in  part 

Argued  June  term,  1908,  before  GAJIRI- 
SOX,  SWATZE,  and  PARKER,  JJ. 

Collins  &  Corbin.  for  Lehigh  Vall^  R.  Co. 
James  J.  Murphy,  for  Jerserj  Qltf. 

PER  CURIAM.  This  case  Is  a  case  of 
double  taxation  for  1901-OC,  on  zatlroad 
propOTty  in  Jevaey  Olty.  It  has  been  taawa 
both  by  the  State  Board  of  Assessors  and 
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tbe  dty  anesBOTB,  and  this  proceeding  it 
taken  under  the  statute,  before  three  jna- 
ticee,  to  determine  which  Bssessment  la  cor- 
rect ITor  the  year  1904,  Pier  B  alone  Is  In- 
TOlred.  For  1905,  Warehouse  mi  Pier  O 
and  Pier  I  are  also  Inrolred.  But  as  to 
the  two  latter  no  contention  was  made  by 
tbe  city  on  the  argument,  and  It  appears  to 
ccmcede  that  tUa  property  was  nsed  for  rail- 
road pnrposes.  The  local  tax  thereon  for 
1906  should  be  canceled. 

Tbe  only  question  now  involved  therefore 
is  whether  Pier  B  Is  used  for  railroad  pur- 
poses, so  that  It  Is  taxable  by  tbe  State 
Board  of  Assessors,  or  whether  It  is  not  used 
for  railroad  purposes  and  Is  taxable  by  the 
dty  of  Jersey  City.  The  evidence  shows  that 
It  Is  used  aa  a  warehouse  pier  for  tbe  han- 
dling of  fright,  which  Is  discharged  from 
ears,  pnimratoiy  to  b^g  transhipped  by 
lighten  and  barges  to  dliterent  points  in 
New  YoA  Harbor.  Tlonr  Is  about  the  only 
onnmodlty  pnt  on  Pla  B,  and  tb»  floor  de* 
llvered  tikere  is  consigned  to  a  single  firm  of 
consignees,  who  use  the  piw  for  the  purpose 
of  blending  the  flour  that  comes  consigned 
to  them.  Tbe  ccmalgnees  hare  no  lease  of 
the  pier,  tat  an  ehai^  tor  demurrage  Just 
Si  other  consignees,  and  th^  are  allowed  to 
have  madUnery  upon  the  pier  without  any 
diarge  therefor.  Borne  floor  for  other  par- 
ties also  goes  on  this  pier,  bnt  it  is  a  small 
percentage.  The  original  packages  are  some- 
times anptled  on  the  pier,  no  doubt,  fOr  the 
purpose  of  blendlns.  We  think  that  these 
bets  Indicate  that  the  i^er  te  used  for  ottier 
tban  railroad  purposes,  and  that  It  is  there- 
fore subject  to  local  taxation,  and  tbe  case 
is  goremed  tfy  In  re  Brie  Railroad  Compar 
ny.  65  N.  J.  Law.  e06^  48  An.  601. 

It  was  therefore  assessable  by  Jersey  City, 
and  the  assessment  should  be  affirmed. 


ZIMHERBfAN  T.  HUDSON  ft  M.  B.  00. 
(Snprane  Oourt  of  New  Jera^.  Nov.  9,  1906.), 

1.  EWnrsnr  Domaik  (|  234*)— RAiLBOAn»- 
AaaEasMxm  or  Dahabib— Rbfobt— Ckbtio- 
uu— Gboohdb. 

Beriaed  Bailroad  Act  1903  (P.  U  p.  645)  i 
13,  provides  that  proceedings  to  coadenm  shall 
be  had  puimant  to  P.  L.  1900,  p.  79.  Sec- 
tions 6  and  6  whereof  provide  for  the  appolnt- 
meot  of  comnuBBiODen  to  examine  the  property 
and  to  make  an  equitable  appraisement  of  ita 
nine,  and  an  asBeasment  of  the  amount  to  be 
paid  for  such  land  or  other  property,  etc  Held, 
that  the  commiaaionera  are  simply  to  ascertain 
what  sum  la  an  equivalent  for  the  whole  rlzht 
to  be  acquired,  ana  the  whole  injury  to  be  In- 
flicted, ieavids  to  other  tribunala  the  distribu- 
tion of  the  fund  among  the  claimaitts  of  par- 
ticular estates  and  interesta,  and  hence  certiora- 
ri by  a  lessee  will  not  He  to  review  the  action 
of  comndasionera  on  the  gronnd  that  they  re- 
ported the  damages  in  a  lump  sum,  instead  of 
making  separate  awards  to  tbe  leasee  for  his 
leasehold  interest  and  to  the  owner  of  the  fee. 

[Gd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  606.  S97;  Dec  Dig.  S  234.*] 


2.  BMHTBirr  Doiuin  i%  264*)— PaooKEnnras 
to  Take  Pbopebtt  aito  Asskbs  CoicPBivaA- 
nON— Bxraw  ur  Odtiobau. 

Whether  a  tenant  of  landa  sought  to  be 
acquired  by  a  railroad  corporation,  organised 
under  the  act  concerning  railroads,  is  entitled 
to  appeal  from  an  award  of  commissioners  In 
condemnation  proceedings;  whether  mandamus 
will  lie  to  a  drenlt  court  to  compel  it  to  frame 
an  issue  on  appeal  from  th«  award;  and,  if  it 
wUl,  then  whether  auch  a  writ  ought  to  be  al- 
lowed to  an  applicant  for  certiorari  to  review 
the  action  of  commisaionera  on  the  ground  that 
they  failed  to  make  a  separate  award  to  ap- 
plicant for  bis  leasehold  interest— are  questions 
which  ought  not  to  be  determined  on  a  prelim- 
Inar;^  application  for  certiorari,  but  on  formal 
hearing  and  full  ailment. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do* 
main.  Cent  Dig.  I  688;  Dec  Dig.  (  264.*] 

Condemnation  proceedings  by  the  Hudson 
ft  Manhattan  Railroad  Company  against  Sam< 
uel  Zimmerman.  Application  by  defendant 
for  certiorari  to  review  the  action  of  the 
conunlssioners,  and  for  rule  to  show  canae 
why  mandamus  should  not  Issne  to  compel 
the  framing  of  an  issue.  Certiorari  denied, 
and  rule  to  show  cause  allowed. 

Argued  February  term,  1908,  before  GUM- 
MEBB.  a  J.,  and  BBBGBN  and  MINTURN, 
JJ. 

J.  Merrttt  Lane,  for  the  rule.  Collins  ft 
Gorbln,  opposed. 

OUMMBRB,  C.  J.  Zimmerman,  the  appll* 
cant  in  this  matter,  seeks  a  certiorari  to  re< 
view  the  action  of  commlaslonera  appointed 
In  a  cond^nnatlon  proceeding,  Institoted  by 
the  Hudson  ft  Manhattan  Railroad  Company, 
to  acquire  a  tract  of  land  owned  1^  one  Hin 
and  In  tiie  possession  of  the  applioint  under 
a  tease  whldb  does  not  exphre  until  19ia 
The  ground  ot  the  application  Is  that  the 
commissioners  erred  in  reporting  tbe  value 
of  the  pnqperty  taken,  and  the  damages  sus- 
tained by  the  taking,  in  a  lump  sum,  instead 
of  making  a  separate  award  of  tbe  moneys 
to  be  paid  to  the  aiqillcant  for  his  leasehold 
Interest,  and  of  the  amoont  to  be  paid  to 
Hill,  tbe  awn&e  of  the  fee. 

The  revised  raltaroad  act  of  1903  (P.  L.  p. 
640),  under  which  tbe  ««npany  exercised  tbe 
right  of  eminent  ctomaln,  provides  In  the  thir- 
teenth section  that  the  proceedings  to  con- 
donn  diall  be  bad  pursuant  to  "an  act  to 
regulato  tbe  ascertainment  and  paym«it  of 
compensation  for  property  cond«nned  or 
taken  for  public  use."  P.  L.  1900,  p.  79. 
Tbe  flftb  and  ^xtb  sectlona  of  Uiat  act  pro- 
vide that  commisslonars  shall  be  appointed 
"to  examine  and  appraise  tbe  said  lands  or 
property  and  to  aasess  the  damages,"  and 
that  they  shall  "proceed  to  view  and  examine 
the  land,  or  o&er  property,  and  make  a  just 
and  equitable  appraisement  of  the  value  of 
tbe  same,  and  an  assessment  of  the  amonnt 
to  be  paid  by  the  petitioner  for  such  land, 
or  otber  property,  and  damage  aforesaid." 
This  enactment  Is  almost  an  exact  transcript 
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of  the  condemnatloii  dauBe  of  tbe  general 
raUroaa  law  (Qm.  St  1895,  p.  2841.  }  12), 
which  provides  that  commlsBloDera  shall  be 
appokited  "to  examine  and  appraise  the  said 
lands  or  materials,  and  to  assess  the  dam- 
ages," and  that  when  appointed  they  "shall 
proceed  to  view  and  examine  the  said  land 
or  materials,  and  to  make  a  Just  and  equit- 
able assessment,  or  appraisement,  of  tbe  ral- 
ne  of  the  same,  and  an  assessment  of  damages 
to  be  paid  by  the  company  for  such  lands  or 
materials  and  damages  aforesaid."  The  meth- 
od of  procedure  to  be  followed  by  the  commis- 
sioners appointed  under  this  section  of  the 
general  railroad  law  was  the  subject  of  deci- 
sion by  this  court  In  the  case  of  Pennsylvania 
Railroad  Co.  t.  National  Docks  Railroad  Co., 
57  N.  J.  Law,  89,  80  AtL  183,  and  it  was  there 
declared  that  the  duty  of  the  commissioners 
was  simply  to  ascertain  what  sum  of  money  la 
an  equivalent  for  the  whole  right  which  the 
condemning  company  Is  to  acquire,  and  the 
whole  Injury  which  It  Is  to  Inflict,  leaving  to 
other  tribunals  the  distribution  of  the  fund 
among  tbe  claimants  of  particular  estates 
and  Interests.  In  so  holding  we  followed  the 
decision  of  the  Court  of  Errors  and  Appeals 
In  Bright  v.  Piatt,  32  N.  J.  Eq.  870,  where  the 
same  view  was  expressed  as  to  the  effect  to 
be  given  to  a  provision  almost  Identical  In 
its  language,  contained  in  the  charter  of  the 
New  Egypt  St  Farmlngdale  Railroad  Oom- 
pany.  The  latter  decision  is  binding  upon 
this  court.  The  commissioners  in  the  pres- 
ent case  followed  tbe  rule  there  laid  down,  and 
a  certiorari  to  review  their  action  must  there- 
fore be  denied. 

It  appears  from  the  facts  laid  down  before 
us  that,  after  the  rendition'  of  their  award 
by  the  conunlastonera^  Zli^mermau  and  Hill 


each  appealed  separately  therefrom  to  the 
circuit  court  of  the  county  of  Hudson;  that 
subsequently  Hill  dismissed  his  appeal ;  that 
Zimmerman  duly  applied  to  the  drcnft  court 
(Judge  Parker  presiding  to  frame  the  Issue 
to  be  tried  on  his  appeal ;  that  his  applica- 
tion was  refused;  that  subsequently  he  re- 
newed his  application  before  Judge  Tail,  who 
was  then  presiding  In  the  place  of  Judge 
Parker,  the  latter  having  In  the  meantime  re- 
signed ;  and  that  this  second  application  was 
also  refused,  upon  the  ground  that  the  stat- 
utory time  within  which  an  iesae  could  be 
framed  had  then  expired.  Appreciating  tbe 
probability  that  bis  application  for  a  writ 
of  certiorari  would  be  denied,  Zlnunerman 
further  petitions,  In  case  of  such  denial,  that 
he  be  allowed  a  rule  to  show  cause  why  a 
writ  of  mandamus  should  not  Issue  to  the 
circuit  court  of  Hudson  county  commanding 
It  to  frame  an  Issue  upon  the  appeal  taken 
by  him,  and  to  proceed  with  the  trial  thereof. 
Whether  a  tenant,  holding  a  lease  upon  lands 
sought  to  he  acquired  by  a  railroad  cori>ora< 
tlon  organized  under  "an  act  concerning 
railroads"  is  entitled  to  appeal  from  an 
award  of  commissioners  made  in  a  proceed- 
ing instituted  to  condemn  such  lands ;  wheth- 
er mandamus  will  He  to  a  circuit  court  to 
compel  it  to  frame  an  issue  on  an  appeal  tak- 
en from  such  an  award;  and,  if  it  will,  then 
whether  such  a  writ  ought  to  be  allowed  to 
the  applicant  under  the  facts  of  this  case  are 
queatlous  which.  In  our  judgment,  ought  not 
to  be  determined  In  a  preliminary  applica- 
tion of  this  kind,  but  upon  formal  hearing 
and  full  argument.  We,  therefore,  express 
no  opinion  upon  these  questions,  but  allow 
the  rule  to  show  cause,  reserving  their  con- 
sideration untU  the  zetum  of  the  rul& 
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DOWNING  V.  KOBINSON  et  »1. 

<Coort  of  Appeali  of  Uarrlud.  Not.  12,  l90a) 

pBizicxpAi.  AHD  Sosrrr  <|  9*)— X^uickck  ow 
Bkutioii. 

Defmdanti  and  BC.  eontzmcted  for  pnichaM 
«f  Iota.  By  arrangemeat  between  them  title 
wu  taken  in  tbe  name  of  M.,  Who  gave  hla  in- 
diridnal  iKmda  for  tbe  deferred  payments,  and 
cKcntad  to  defendants  an  ioatrument  declarinc 
tMr  intmrta  in  the  prcmerty.  Held,  that  M. 
WIS  not  niTety  for  defendants  for  payment  of 
tbe  parchase  money ;  bo  that  the  venoors  had  no 
remedy  against  them  based  on  such  a  relation. 

[Bd.  Note.— For  other  cases,  see  Prlndpal  and 
Sniety.  Cent  Dig.  |  19;  Dee.  Dig.  I  9.*] 

Appeal  from  Circuit  Court,  Harford  Comi- 
ty, in  Equity ;  Frank  I.  Duncan,  Judge. 

Suit  by  Henry  H.  Downing,  receiver, 
^Inat  ,TlUHnas  H.  Bobloaon  and  others. 
Decree  for  deeendanta.  PlalnUfl  appeals 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BBISCOB, 
PEARCE,  8CHMUCKBR,  BUBKB,  THOM- 
AS, WOBTHINGTON,  and  HENRT,  JJ. 

Osborne  I.  Tellott  and  E.  P.  Keech,  Jr., 
for  appellant  Thomas  H.  Robinson  and 
William  H.  Harlan,  for  appenees. 

SCHMTICKEB,  J.  The  bill  in  this  case  aa- 
terts  and  seeks  to  enforce  tbe  right  of  the 
appellant  to  the  beaefit  of  an  allied  claim 
of  the  appellee  Charles  A.  Uacatee  i^Init 
his  coappelleee  for  a  portion  of  the  purchase 
money  for  certain  building  lots.  The  materi- 
al circumstances  which  are  asserted  to  have 
conferred  on  the  appellant  the  right  of  sub- 
notion or  substitution  to  the  claim  of  Mac- 
atee  appear  from  tbe  record  to  have  been  as 
follows:  In  the  year  1890  h  Virginia  cor- 
pnatiMi  known  as  the  **Front  Royal  &  River' 
ton  Improvement  Company,"  of  which  Henry 
A.  Downing  was  president  and  Charles  A. 
Macatee  was  a  director,  attempted  to  devel- 
op as  an  addition  to  the  town  of  Front 
Boyal  a  tract  of  farming  land  lying  in  Its 
vidnlty.  For  that  purpose,  the  means  then 
cnrrmtly  onployed  in  exploitli^  town  sites 
in  the  valley  of  Tii^nla  were  adopted.  Bn- 
gagemrata  were  secured  from  various  edu- 
cational, mannfacturlng,  and  Industrial  en- 
terprises to  establish  themselves  on  the  prop- 
erty. Tbe  land  was  platted  and  laid  out  In 
streets  and  blocks,  and  a  prospectus  was  pre- 
pared and  issued  setting  forth  in  glowing 
terms  the  present  advantages  and  future 
prospects  of  the  situation,  and  then  building 
lots  were  offered  for  sale.  The  appellees 
other  than  Charles  A.  Macatee  were  residents 
of  Maryland,  and  had  no  interest  In  the  im- 
provement company,  but,  tbelr  attention  hav- 
ing teen  called  to  Its  raiterprise,  they  visited 
Front  Royal,  and  inspected  the  property  to 
see  whether  It  presented  any  opportunities 
for  iHofitable  investment  The  fever  of  spec- 
niatiou  then  prevalent  In  that  neighborhood 
proved  mffldently  contagious  to  Induce  them 
to  agree  on  October  20,  1890,  to  purchase 


from  the  company  11  of  its  building  lots,  em- 
bracing In  all  about  one  acre  of  land,  at 
prices  aggregating  $8,100,  to  be  paid  one- 
third  cash  and  tbe  balance  one  tialf  in  one 
year  and  the  other  In  two  years  after  date. 
A  short  time  thereafter  it  was  agreed  be- 
tween the  purchasers  of  the  lots  and  Charles 

A.  Macatee  tliat  he  should  assume  one-sev- 
enth  interest  in  the  purchase,  and  that,  as 
a  matter  of  convenience,  the  title  to  tbe  prop- 
erty should  be  taken  and  held  In  bis  name. 
The- first  lustallmeDt  of  purchase  mon^  was 
paid  by  the  7  appellees  in  equal  shares,  and 
the  11  lots  were  conveyed  by  the  company  to 
Macatee,  who  gave  to  It  his  22  Individual 
bonds  for  the  2  deferred  Installments.  He 
then  as  evidence  of  the  nature  of  his  hold- 
ing of  tbe  title  as  between  him  and  his  co- 
appellees  executed  and  delivered  to  them 
the  following  dedaratlon  of  trust :  'VThls  dec- 
laration of  trust  made  this    day  of 

November,  in  the  year  of  eighteen  hundred 
and  nlne^,  by  0.  A.  Macatee,  of  Front  Boyal, 
Virginia.  Whereas  the  said  C.  A.  Macatee 
has  received  from  the  Front  Boyal  ft  River- 
ton  Improvement  Company  of  Front  Royal, 
Ta.,  deeds  for  the  following  lot  in  or  near 
Front  Royal,  Ta.,  viz.:  Lota  No.  23  ft  24 
In  block  2S,  Sixth  St  Lot  14  in  block  18 
Sixth  St,  lots  1  and  2  in  block  17  Va.  aven- 
ue, lots  1  and  2  blodc  15  Ta.  avraue,  lots 

0  ft  10  block  21  Commerce  avenue,  and  lots 

1  and  2  block  88  Warren  avenue  as  located 
on  a  plot  of  the  property  owned  by  said  Front 
Boyal  ft  Biverton  Improvement  Company, 
and  whereas  the  said  0.  A.  Macatee  has 
only  a  one-seventh  Interest  In  said  lots,  the 
other  six-sevenths  interest  therein  being  own- 
ed equally  by  J.  H.  C.  Watte.  Martin  L.  Jar- 
rett,  Edwin  H.  Webster  of  Jno.,  William  S. 
Forwood,  Jr.,  Thomas  H.  Robinson  and  Frank 

B.  Hacatee,  all  of  Harft>rd  county,  in  the 
state  of  Maryland,  and  whereas  said  par- 
ties have  paid  to  tbe  said  Front  Royal  ft 
Rlverton  Improvement  Company  one-third 
of  the  purchase  money,  each  party  paying 
one-seventh  thereof  (being  $300.58)  at  tbe 
execution  of  said  deeds  to  0.  A.  Macatee; 
and  whereas  said  lote  were  purchased  as 
aforesaid  for  the  purpose  of  conv^lng  them 
to  such  purchaser  or  purchasers  at  such  time 
and  for  such  price  as  the  parties  interested 
therein  may  direct  and  to  save  inconvenience 
and  delay  in  the  execution  of  a  conveyance 
It  was  agreed  that  the  legal  title  to  said 
lots  should  be  put  in  the  name  of  the  said 

C.  A.  Macatee.  now,  therefore:  The  said  C. 
A.  Macatee  does  herein  declare  that  he  has 
only  a  one-seventh  Interest  In  the  aforesaid 
lote  purchased  from  the  Front  Royal  ft  River- 
ton  Improvement  Company  and  particularly 
described  in  the  deed  from  said  company  to 
tbe  said  Macatee,  the  other  six-sevenths  in- 
terest therein  being  owned  equally  the 
said  J.  H.  0.  Watte,  Martin  L.  Jarrett,  Ed- 
win H.  Webster  of  Jno.,  William  S.  For- 
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wood,  Jr.,  Thomas  H.  Robinson,  and  Frank 
B.  Macatee,  of  Harford  county,  Maryland. 
Witness  my  hand  and  seal  the  day  and  year 
above  mentioned.  G.  A.  Macatee.  [Seal.]" 
The  second  Installment  of  purchase  money 
for  the  lots  was  paid  at  or  near  Its  maturi- 
ty by  Charles  A.  Macatee  to  whom  the  other 
appellees  each  sent  a  che<^  for  his  share  of 
the  Installment,  although  the  improvement 
company  and  its  development  scheme  had 
already  sunk  Into  a  languishing  condition. 
When  the  third  Installment  fell  due,  Charles 
A  Macatee  paid-  his  own  one-seventh  of  It, 
but  the  other  appellees,  with  the  exception 
of  J.  H.  C.  Watts,  never  paid  their  shares 
of  It.  By  that  time  the  speculative  boom  in 
the  valley  had  collapsed,  and  the  improve- 
ment company  and  Its  projects  bad  come  to 
naught  Charles  A.  Macatee  was  financially 
ruined  by  the  failure  of  the  company,  and 
he  still  remains  in  an  insolvent  condition. 
On  the  28th  of  February,  1898,  Henry  H. 
Downing  was  appointed  receiver  of  the  Im- 
provement company  by  the  circuit  court  of 
Warren  county,  Va.,  and  directed  to  collect 
the  assets  of  the  corporation  and  to  Institute 
and  maintain  such  suits  as  might  be  neces- 
sary for  that  purpose.  On  October  21,  1004, 
but  3  days  less  than  12  years  after  the  ma- 
turity of  the  last  installment  of  the  purchase 
money  for  the  lots  purchased  from  the  com- 
pany by  the  appellees,  Downing,  as  receiver, 
having  first  obtained  leave  of  the  court  for 
that  purpose,  filed  the  present  bill  against 
them  for  the  recovery  of  that  Installment, 
with  interest  The  theory  of  the  bill  is  that 
as  the  result  of  the  relation  existing  between 
the  appellees  in  reference  to  the  purchase  of 
the  lots  referred  to,  Charles  A.  Macatee 
stands  In  the  attitude  of  surety  for  his  coap- 
pellees,  and  in  that  situation  Is  entitled  to 
claim  reimbursement  from  them  to  the  extent 
of  their  respective  portions  of  the  unpaid 
balance  of  purchase  money  and  Interest  and 
that  the  appellant  as  the  creditor  of  Maca- 
tee Is  entitled  to  the  benefit  of  his  claim 
against  them.  All  of  the  appellees  as  defend- 
ants below  answered  the  bill.  Charles  A. 
Macatee  filed  a  separate  answer,  practically 
admitting  all  of  the  allegations  of  the  bill, 
and  consenting  to  the  granting  of  the  relief 
prayed  for.  The  other  appellees  as  defend- 
ants filed  a  Joint  answer,  admitting  the  pur- 
chase of  the  lots  and  their  conveyance  to 
Charles  A.  Macatee  and  the  execution  by  him 
of  the  declaration  of  trust  in  their  favor, 
and  the  payment  by  them  of  two  Installments 
of  the  purchase  money  and  the  nonpayment 
of  the  third  one  by  any  of  them  ezc^t 
J.  H.  C.  Watts,  but  denying  the  existence  of 
any  indebtedness  or  obligation  on  their  part 
to  Macatee  or  to  the  appellant  or  the  corpora- 
tion of  w^hlch  he  claimed  to  be  the  receiver. 
Their  answer  further  set  up  by  way  of  de- 
fense that  they  had  been  induced  to  pjirchase 
the  lots  by  the  fraudulent  representations 
of  Downing  and  Macatee  as  president  and 
director  of  the  bBprevement  company.  Th^ 


also  set  up  and  relied  upon  the  statute  of 
limitations  In  their  answer  as  a  defense  to 
the  bill.  The  case  was  heard  In  due  course 
in  the  court  below,  and  the  bill  was  dismissed 
by  the  decree  from  whldi  this  atveal  was 
taken. 

The  appellant  contends  that  in  the  state 
of  facts  to  which  we  have  adverted  Charles 
A.  Macatee  should  be  in  equity  regarded  hb 
standing  in  the  situation  of  surety  for  his  co~ 
appellees  for  the  payment  of  the  purchase  moa- 
ey  for  the  11  lots,  and  he  Invokes  to  behalf  of 
the  Improvement  company,  under  whose  title 
he  claims,  the  well-recognlzed  equitable  prop- 
osition that,  when  a  principal  debtor  has 
given  any  security  or  other  pledge  to  his 
surety,  the  creditor  is  entitled  to  the  benefit 
of  such  security  or  pledge  In  the  hands  of  the 
surety  to  be  applied  In  payment  of  the  debt 
He  also  relies  upon  the  other  equitable  doc- 
trine, which  has  repeatedly  been  recognized 
by  this  court  that  a  surety,  after  the  debt 
has  become  due,  may  maintain  a  blli  to 
require  the  principal  debtor  to  pay  it,  wheth- 
er the  surety  has  been  sued  for  it  or  not. 
Both  of  these  two  equitable  doctrines  are 
supported  on  the  appellant's  brief  by  the 
citation  of  numerous  decisions  of  this  and 
other  courts,  and,  if  either  of  them  were  ap- 
plicable to  the  facts  disclosed  by  the  record. 
It  may  he  conceded  that  it  would  be  conclu- 
sive of  his  right  to  recover.   It  is,  however, 
fundamental  to  both  of  the  propositions  so 
relied  on  by  the  appellant  that  Charles  A. 
Macatee  be  determined  to  have  been  surety 
for  his  coappellees  for  the  payment  of  the 
purchase  money  for  the  11  lots;   but  we 
are  unable  to  find  In  the  record  sufflcieni 
ground  for  holding  htm  to  have  occupied 
that  relation  to  them.   He  was  not  formally 
thelr  surety,  for  the  bonds  which  he  gave  to 
the  company  for  the  deferred  payments  were 
not  their  obligations  on  which  he  appeared 
as  surety.   They  were  his  Individual  obligii- 
tlons  for  a  debt  for  which  both  he  and  hi^ 
coappellees  had  been  originally  liable.  The 
arrangement  in  reference  to  the  purchase 
and  proposed  sale  of  the  lots  Into  which  the 
appellees  entered,  as  evidenced,  by  the  dec- 
laratlou  of  trust  executed  by  Macatee,  created 
a  tenancy  In  common,  or,  at  most  copartner- 
ship as  between  them,  but  It  did  not  Involve 
a  suretyship.   A  somewhat  similar  arrangt--- 
ment  as  to  the  purchase  and  sale  of  lauds 
for  accDuut  of  several  persons  was  held  b.v 
us  in  Morgart  v.  Smouse,  103  Md.  463,  tVt 
Atl.  1070,  115  Am.  St  Rep.  367,  to  have  con- 
stituted, its  participants  copartners.  The 
present  case  fails  to  fall  within  the  opera- 
tion of  the  first  mentioned  of  the  two  equi- 
table doctrines  under  discussion,  for  the  fur- 
ther reason  that  the  record  does  not  sbjw 
that  the  appellees,  other  than  Macatee,  ever 
placed  in  his  hands  any  security  or  pledge 
which  can  be  applied  to  the  paymait  of  the 
debt  now  sought  to  be  recovered. 

Nor  Is  the  oppellant  entitled  to  the  bene- 
fit of  the  other  proposition  relied  on  in  his 
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brief;  and  mpported  by  tb»  anthoritles  there- 
In  dted,  that,  when  a  surety  or  even  an  agent 
lias  paM  a  debt  ot  the  principal  debtor,  be 
Is  eadfled  to  reoorer  from  the  latter  the 
amoimt  so  paid  for  hlnit  because  Macateev 
to  whose  rfsbt  the  appellant  se^s  to  be  sub* 
rogated.  Is  not  shown  to  hare  paid  any  debt 
for  which  his  coappellees  were  liable,  other- 
vise  than  with  funds  furnished  to  him 
them  for  that  purpose.  Tbe  original  liabil- 
ity of  the  ai^llees  to  pay  for  the  Jots  por- 
chued  was  so  far  as  tbe  record  shows  a  sim- 
ple contract  obllgatton.  If  that  obllgatJui 
was  not  extinguished  under  the  mlli^  of 
thlR  court  In  Davidson  t.  Kelly,  1  Md.  492, 
tbe  giving  and  receipt  of  bf  acatee's  Individual 
bond  for  tbe  debt,  It  has  long  been  barred 
by  the  statute  of  Umltatlans  which  was  set 
op  by  tbe  answer  of  the  appellees  as  a  de- 
fense to  the  present  salt 

During  the  progress  of  the  case  below  the 
appellees  as  defendants  took  a  number  of  ex- 
ceptions to  the  admission  of  testimony,  but 
tiKy  were  not  passed  upon  by  the  circuit 
conrt  for  tbe  reason  doubtless  that  the  ap- 
pellant as  plaintiff  had  not  made  out  a  case 
for  relief  In  equity.  Having  come  to  the 
same  conclusion  as  to  the  Insufficiency  of 
bis  case,  we  deem  It  unnecessary  to  notice 
those  exceptions.  We  think  It  due  to  tbe 
appellant  and  to  the  appellee  Charles  A.  Ma- 
catee  to  say  that  In  our  Judgment  the  rec- 
ord does  not  sustain  the  charges  made  against 
tbem,  In  the  answer  of  tbe  other  appellees, 
of  fraodnlent  conduct  In  procuring  or  mak- 
ing tbe  sale  of  the  lots  on  bebalf  of  the  Im- 
provement company. 

For  tbe  reasons  stated  In  this  opinion,  the 
decree  ap[)ealed  from  will  be  affirmed. 

Decree  affirmed,  with  costs. 


UNITED  RAILWAYS  &  ELECTRIC  CO.  OP 

BALTIMORE  v.  CORBIN. 
(Conn  of  Appeals  of  Maryland.  Nov.  12,  1808.) 

Appkal  AiTD  Bbbob  (|  439*J  —  Efteot  or 
Trahbfeb  07H  Power  of  Triai,  Cotjbi  — 
Stbikino  Out  Judouent. 
The  trial  court  has  no  power  to  strike  out 
tbe  jadgment  on  a  motion  made  after  it  was 
enrolled  (in  effect,  at  least,  under  Code  Pub.  Loc 
Laws,  ait.  4,  {  171,  after  the  term),  after  an 
appeal  had  been  taken,  a  bond  given,  tbe  affida- 
vit made  to  stay  ezecation,  and  the  tianscript 
of  the  neoTd  transmitted  to  and  receivad  by 
the  appellate  court ;  the  motion  being  founded 
w  Borprise,  deceit,  and  frand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
■nor,  Gent  Dig.  I  219T;  Dee.  Dig.  r4S8.*3 

Appeal  from  Baltimore  Court  of  Gomnum 
Pleas;  Henry  D.  Harlan,  Judge. 

Action  by  Rose  Corbln,  to  use,  etc.,  against 
tbe  United  Railways  &  Electric  Company  of 
Baltimore.  From  an  order,  on  defendant's 
motion  to  strike  out  the  Ju^^ment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Argued  before  BOZD,  C.  J.,  and  BRIS- 


m 

COE,  PEARCB,  SCHMUCKEB,  BUBKE,and 
WORTHINGTON,  JJ. 

J.  Pembroke  Thom  and  Joseph  C.  France, 
for  appellant   S.  8.  Field,  for  appellee. 

BOH),  a  J.  Tbe  appellee  recovered  a  verdict 
against  the  appeDant  hi  the  court  of  common 
pleas  of  Baltlnunre  city  for  damagea  claimed 
to  have  been  austained  1^  her  by  reason  of 
the  alleged  negllgeuce  of  the  iy>pellant  A 
motion  for  a  new  trial  was  made,  wbidi  was- 
ovwmled  on  April  6, 1008,  and  tbe  same  day 
a  jndemrat  wb»  entered  on  tbe  verdict  Od 
that  date  an  ai^eal  was  taken  to  this  court 
an  appeal  bond  vas  filed,  and  the  necessary 
affidavit  made  to  stay  execatlmi.  On  July 
7,  10(M^  tbe  traMcrlpt  of  the  record  was 
transmitted  to  this  court  by  registered  mall, 
and  received  by  Uie  derk  the  next  day.  On 
September  14th  the  defendant  (appellant 
filed  a  motion  in  tbe  lower  court  to  atrlke 
out  the  Judgment  anting  surprise,  deceit 
and  fraud,  and  making  some  specific  auc- 
tions which  need  not  be  more  particularly 
referred  to.  The  court  set  tbe  motion  for 
hearing,  whereupon  the  plaintiff  (appellee) 
filed  a  petition  alleging,  amongst  other  things, 
that  tbe  court  had  no  jurisdiction  to  enter- 
tain the  motion  to  strike  out  tbe  Judgment 
pending  the  appeal  In  this  court  and  prayed 
that  the  order  setting  the  case  for  bearing  be 
rescinded,  and  that  tbe  bearing  be  postponed 
until  such  time  after  the  decision  by  this 
court  as  might  be  reasonable.  The  court 
after  hearing  the  attorneys,  granted  the  peti- 
tion of  tbe  plaintiff,  rescinded  Its  order  set- 
ting tbe  motion  for  hearing,  and  ordered  that 
it  be  "postponed  until  such  time  as  may  be 
set  by  this  court  after  tbe  decision  by  tbe 
Court  of  Appeals  of  the  pending  appeal  in 
this  case."  The  order  recited  that  the  court 
was  ot  opinion  that  it  had  no  Jurisdiction  to 
hear  and  decide  tbe  motion  to  atrlke  out  the 
Judgment  while  the  appeal  was  pending  In 
this  court  From  that  order  this  appeal  was 
taken. 

A  motion  to  dismiss  the  appeal  has  been 
made  on  the  ground  that  it  Is  not  a  final  or- 
der, but  we  will  first  determine  whether  the 
court  had  Jurisdiction  to  entertain  tbe  mo- 
tion to  strike  out  tbe  Judgment  Under  sec- 
tion 171,  art  4,  Code  Pub.  Loc.  Laws,  Judg- 
ments are  to  be  treated  as  enrolled  30  days 
after  tbey  are  entered  In  the  courts  of  Bal- 
timore city,  as  they  were  under  the  previous 
practice  after  the  term  at  which  tbey  were 
entered,  and  any  action  taken  or  order  pass- 
ed In  relation  to  any  Judgment  ratered  by 
one  of  tbem  after  SO  days  "(unless  upon  a 
motion  or  application  made  within  that  time) 
shall  have  tbe  same  effect  and  force  as  It 
would  have  had  under  such  previous  prac- 
tice, If  taken  or  passed  after  the  expiration 
of  said  term,  and  no  more."  As  this  Judg- 
ment was  entered  April  6th,  and  the  motion 


*Vor  oUmf  eaaas  las  uma  tcqilo  and  section  NUUBBR  in  Dec.  *  Am.  Digs.  1907  to  date.  A  R^rttr  Indexes 

■  -  I 

Digitized  by  Google 


132  71  ATLANTIC  RBPOBTEB.  (Md. 


to  strike  It  out  was  not  filed  until  Septem- 
ber 14th,  the  statute  Is  applicable.  We  are 
therefore  to  determine  whether  the  lower 
court  has  the  power  to  strike  out  a  Judgment 
on  a  motion  made  after  It  Is  enrolled,  after 
an  appeal  has  been  taken,  a  bond  given,  and 
the  necessary  affidavit  made  to  stay  execu- 
tion, and  the  transcript  of  the  record  has 
been  transmitted  to  and  received  In  this 
court;  the  motion  being  founded  on  allega- 
tions of  surprise,  deceit,  and  fraud.  What- 
ever may  be  the  power  of  the  lower  court 
over  its  Judgment  before  an  appeal  Is  per- 
fected, It  seems  clear  to  us  that  there  was 
no  reversible  error  In  the  action  of  the  court 
of  common  pleas,  under  the  circumstances 
stated  above.  Section  15,  art.  4,  of  the  Con- 
stitution, In  referring  to  this  court,  provides 
that  "all  cases  shall  stand  for  hearing  at 
the  first  term  after  the  transmission  of  the 
record,"  and  section  39,  art  6,  Code  1904, 
provides  that  "upon  the  receipt  of  such  tran- 
script, the  clerk  of  the  Court  of  Appeals  shall 
enter  the  case  upon  his  docket  as  of  the  term 
next  after  the  receipt  of  such  transcript" 
The  appeal  from  the  judgment  was  therefore 
regularly  placed  upon  the  docket  of  the  pres- 
ent (October)  term  of  this  court  If  a  motion 
to  strike  out  the  judgment  which  was  filed 
on  September  14th,  three  weeks  before  this 
term  began,  could  be  entertained  by  the  low- 
er court,  one  filed  after  the  beginning  of  the 
term  could  with  equal  propriety  be  heard. 
If  the  necessary  allegations  be  made  to  ac- 
count for  the  delay,  etc.  Such  practice  might 
result  either  In  the  time  of  this  court  being 
occupied  In  bearing  and  considering  an  ap- 
peal from  a  judgment  which  the  lower  court 
was,  at  the  same  time,  considering  the  pro- 
priety of  vacating,  and  might  vacate,  or  it 
would  require  this  court  to  postpone  the 
hearing  and  decision  of  the  appeal  until  the 
lower  court  determined  whether  It  would  va- 
cate the  Judgment,  although  the  question  was 
not  Involved  In  the  appeal  In  this  court  Cir- 
cumstances might  delay  action  by  the  lower 
court  for  months,  and  in  the  meantime  this 
court  could  not  with  propriety  dispose  of  the 
appeal,  although  regularly  before  It.  because 
of  the  proceedings  taken  in  the  court  below, 
subsequent  to  the  transcript  being  filed  in 
tbls  court  If  such  be  the  right  of  a  party 
loosing  a  case,  resort  might  be  had  to  such 
a  motion  for  the  purpose  of  delay,  or  to  an- 
noy and  harass  the  other  party,  for  if  the 
motion  must  be  entertained  by  the  lower 
court  it  cannot  always  be  speedily  dispos- 
ed of.  We  do  not  mean  to  Intimate  that 
such  motives  Infiuenced  the  appellant  In  this 
case,  as  the  standing  of  the  attorneys  repre- 
senting it  is  such  as  to  forbid  such  a  sugges- 
tion, but  we  only  speak  of  what  might  be 
possible  If  that  practice  be  sanctioned. 

But  In  addition  to  those  reasons,  which 
may  be  said  to  only  affect  the  convenience  of 
the  court  or  the  parties,  or  at  most  only  to 
cause  delay,  which  Is  not  as  of  much  im- 
portance as  giving  relief  against  fraud,  the 


practice  might  r^lt  In  conflicting  actions 
of  the  two  courts,  which  would  not  only  be 
injurious  to  the  parties  interested,  but  would 
reflect  discredit  upon  the  administration  of 
Justice.  This  court  might  for  example,  af- 
flrm  a  Judgment  of  the  same  day  that  the 
court  below  struck  It  out  The  Constitution 
says  that  the  judgments  of  this  court  "shall 
be  final  and  conclusive,"  and  there  are  stat- 
utes In  force  which  would  cause  great  con- 
fusion, to  say  the  least  If  the  two  courts 
were  permitted  to  act  in  reference  to  the 
same  Judgment  at  the  same  time.  Under 
section  22,  art  5,  this  court  has  power, 
whether  a  judgment  be  reversed  or  affirmed, 
to  grant  a  new  trial.  If  it  be  of  the  opinion 
It  ought  to  be  granted,  and  it  might  affirm  a 
Judgment  and  order  a  new  trial,  and  the  low- 
er court  might  the  same  day  pass  an  order 
refusing  to  strike  out  the  Judgment  Under 
section  23  of  that  article.  If  this'  court  re- 
verses a  judgment  it  can,  on  the  statute 
being  compiled  with,  direct  the  clerk  to 
transmit  a  copy  of  the  record  to  the  clerk 
of  the  court  of  some  other  county  or  dty, 
with  an  order  directing  It  to  proceed  wltb 
a  new  trial,  while  the  lower  court  might 
strike  out  the  Judgment  and  order  the  case 
to  be  retried.  Or  the  judgment  might  be 
affirmed  In  this  court,  and  execution  Issued 
tbereon,  while  the  lower  court  might  grant 
the  motion  to  strike  out  the  Judgment  on 
which  the  one  In  this  court  was  based.  Tbe 
bond  could  be  &ued  if  the  judgment  Is  af- 
firmed by  this  court  and  other  instancea  of 
confusion  and  Injury  might  be  given. 

If  it  be  said  that  It  Is  not  contended  that 
the  two  courts  can  act  concurrently,  which  la 
to  have  precedience?  Is  this  court  to  wait 
until  the  lower  court  acts?  If  so,  where  Is 
tbe  authority  for  It?  There  Is  no  statute 
authorizing  such  delay,  and  It  would  be  a 
very  questionable  exercise  of  power  for  tbls 
court  to  continue  a  case  pending  here,  at 
the  Instance  of  tbe  appellant  and  against 
the  will  of  the  appellee,  to  await  the  action 
of  the  lower  court  on  a  motion  made  after 
the  appeal  was  regularly  docketed  In  this 
court.  If,  on  the  other  band,  it  be  said  tliat 
the  lower  court  must  wait  ontU  this  court 
has  acted,  that  Is  precisely  what  the  order 
appealed  from  provided  for.  If  tbe  appel- 
lant desired  such  motion  to  be  acted  on  by 
the  lower  court  It  had  the  undoubted  right 
to  dismiss  Its  appeal  and  thereby  enable  that 
court  to  act  on  the  motion.  We  do  not  find 
any  authorities  contrary  to  the  views  we 
have  Indicated  which  would  be  binding  upon 
us,  or  which  we  would  be  Justified  In  follow- 
ing under  our  statutes  and  practice.  In  the 
case  of  Rayner  v.  Jones,  90  Cal.  81,  27  Pac 
24,  cited  by  the  appellant  the  defendant  fllecl 
a  motion  for  a  new  trial  after  an  appeal 
had  been  taken,  but  'as  said  In  the  opinion 
of  the  court,  "In  due  season."  The  coart 
held  that  the  lower  court  was  In  error  In 
proceeding  on  tbe  theory  that,  as  the  Jadg> 
meat  had  been  appealed  from  wiwn  tbe  ta^ 
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tloB  for  a  new  trial  came  on  for  hearing,  It 
had  lost  JnrlBdictlon  to  detenutne  It,  and 
the  appeal  from  the  order  of  the  lower  court 
dismissing  the  motion  was  treated  as  an  ap- 
peal from  an  order  denying  a  new  trial, 
which  18  appealable  In  California.  In  this 
itate  a  final  Judgment  cannot  be  entered 
nntli  after  the  motion  for  a  new  trial  la  de- 
termined, if  It  Is  made  v/lthin  the  time  al- 
lowed for  sacb  motion  (Heiskeli  t.  RoUlns,  81 
Ud.  S97.  32  Atl.  249),  and  hence  no  such 
question  can  arise  as  there  was  in  that  case. 
In  People  ex  rel.  Hoffman  t.  Board  of  Edu- 
cation, 141  N.  Y.  86.  85  N.  E.  1087.  there  was 
a  motion  In  the  Court  of  Appeals  for  an  order 
directing  the  former  attorneys  of  the  relator 
to  driver  certain  papers  to  her  attorney  aft- 
erwards employed.  The  court  aald  that  the 
application  should  be  made  to  the  lower 
court.  The  case  of  Gale'  t.  Nickerson,  144 
Mass.  416.  11  N.  E.  714,  does  not  aid  as  in 
reaching  a  proper  conclusion,  as  it  and  the 
case  therein  cited  show  that  in  that  state 
tbe  practice  Is  altogether  different  from  ours. 

On  the  other  hand,  there  ace  many  authori- 
ties to  the  effect  that,  "where  an  appeal  has 
been  perfected,  the  Jurisdiction  of  the  appel- 
late court  over  the  subject-matter  and  the 
parties  attaches,  and  the  trial  court  has  no 
power  to  render  any  further  decision  affect- 
ing the  rights  of  the  parties  in  the  cause  un- 
til it  Is  remanded."  2  Ency.  of  PI.  &  Pr.  327, 
and  cases  cited  In  note.  Or  as  said  In  2  Cyc. 
975 :  "So,  after  the  Appeal  Is  taken,  the  judg- 
ment in  the  court  below  cannot  be  vacated 
and  set  aside,  subject,  however,  to  the  power 
of  courts  orer  their  own  Judgments  during 
the  term,  notwithstanding  steps  taken  to  per- 
fect an  appeal."  Of  course,  we  do  not  mean 
to  say  that  there  can  be  no  subsequent  pro- 
ceedings under  any  circumstances.  If,  for 
example,  there  be  no  bond  or  affidavit,  as 
provided  for  by  statute,  and  an  execution  Is 
issued  on  a  judgment,  the  lower  court  can 
mtertalu  a  motion  to  quash  the  execution, 
or  to  set  aside  the  sale,  notwithstanding  an 
appeal  from  the  Judgment  has  been  perfect- 
ed, but  such  action  would  not  conflict  with 
what  was  before  this  court  So  In  Rohrback 
T.  Rohrback,  75  Md.  817,  23  Atl.  610,  It  was 
held  that  the  court  could  allow  counsel  fees 
to  a  wife  after  the  appeal  had  been  taken  by 
the  husband  from  a  decree  dismissing  his  bill 
for  divorce.  If  that  were  not  so,  a  wife 
might  not  be  able  to  be  represented  In  this 
court.  See,  also,  Chappell  v.  Chappell,  80 
Md.  S32,  39  Atl.  984.  In  Rice  v.  West,  42 
Hd.  614,  It  was  held  that  a  case  could  not  he 
removed  after  Judgment  by  default  had  been 
mtered,  and,  during  the  pendency  of  an  ap- 
peal from  an  order,  passed  after  the  Judg- 
ment by  default,  refusing  to  move  the  case, 
the  conrt  could  extend  the  Judgment  and  la- 
me execution  thereon,  but  there  was  no  bond 
to  stay  the  proceedings  in  that  case.  Other 
cases  might  be  cited  in  which  there  were 
snbseqnrait  proceedings  after  an  appeal  bad 
been  taken,  but  there  Is  no  case  In  this  state 


sanctioning  action  by  the  lower  court  on  the 
very  subject-matter  of  the  ap[>eal,  unless 
perhaps  It  be  something  done  for  the  preser- 
vation or  protection  of  the  property  involved, 
and  then  only  when  the  rights  of  the  parties 
cannot  be  affected  by  such  action  of  the 
court 

In  Avlrett  v.  State,  76  Md.  510,  538,  25 
Atl.  676.  087.  Judgment  was  entered  on  May 
24,  1892,  and  on  the  next  day  a  motion  was 
made  to  strike  It  out  Wtille  that  motion 
was  pending  the  traverser,  on  July  15,  1892. 
entered  an  appeal  from  the  Judgment  A  mo- 
tion to  dismiss  the  appeal  was  made  by  the 
Attorney  General,  on  the  ground  that  as  tes- 
timony was  taken  and  a  hearing  had  on  the 
motion  to  strike  out  the  Judgment,  the  ap- 
peal taken  on  July  15th  was  waived,  because 
the  appeal  operated  to  remove  the  record 
from  the  circuit  court  and  further  proceed- 
ings on  the  motion  to  strike  out  the  judg- 
ment could  only  have  been  taken  on  the  as- 
sumption that  the  record  was  still  there, 
and  hence  if  stU)  there,  the  appeal  most  have 
been  abandoned.  This  court  refused  to  adopt 
that  view,  and  In  considering  the  question 
said:  "The  appeal  of  Itself  neither  stays 
execution  nor  necessarily  suspends  all  other 
proceedings  In  the  court  below.  Unless  It 
does  do  this,  the  mere  ordering  of  the  appeal 
did  not  deprive  the  lower  court  of  the  juris- 
diction to  hear  the  motion;  and,  if  the  court 
had  Jurisdiction  to  decide  the  motion  after 
the  appeal  had  been  prayed,  the  hearing  of 
the  motion  could  not  be  regarded  as  a  con- 
structive or  an  actual  waivei^  of  the  appeal." 
After  holding  that  the  appeal  was  not  waived. 
Judge  McSherry  added:  "But  If  it  be  granted 
that  after  the  entry  of  an  appeal  the  lower 
court  had  no  longer  the  Jurisdiction  to  hear 
the  motion,  then,  instead  of  the  appeal  be- 
ing waived  or  abandoned  by  the  hearing  of 
the  motion,  the  motion  was  prematurely  and 
ImprovldenUy  heard.  In  either  view  the  mo- 
tion to  dismiss  must  be  overruled."  There 
was  also  a  motion  to  dismiss  the  appeal  taken 
from  the  refusal  of  the  court  to  strike  out 
the  Judgment,  but  the  court  said  that  as 
it  did  not  find  It  necessary  to  consider  that 
appeal,  the  motion  to  dismiss  It  need  not 
be  passed  on.  It  therefore  did  not  determine 
the  question  wliich  was  more  analogous  to 
the  one  now  under  consideration  than  the 
others  in  the  case.  But  that  case  wholly 
diCTers  from  this  In  several  respects.  In  the 
first  place  the  motion  to  strike  out  was  made 
the  day  after  the  Judgment  was  entered,  and 
during  the  same  term,  and  was  determined 
before  the  transcript  of  the  record  was  sent 
to  this  court  The  ruling  on  It  was  contain- 
ed In  the  same  record  as  the  other  appeal. 
It  does  not  therefore  In  any  way  help  the  ap- 
pellant, and  we  do  not  want  to  be  understood 
as  intimating  that  merely  entering  an  appeal 
from  a  Judgment  would  prevent  a  motlou  to 
strike  It  out  from  being  heard.  If  the  tran- 
script of  the  record  has  not  been  transmit- 
ted to  this  court,  the  appellant  can  dismiss 
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his  appeal  in  the  lower  court,  or  that  court 
may  dismiss  it  If  the  transcript  is  not  trans- 
mitted within  the  time  required  by  law. 
Whether  the  lower  court  can  vacate  a  Judg- 
ment, or  take  other  action,  on  a  motion  made 
before  the  transcript  Is  transmitted,  after 
It  is  transmitted,  Is  not  InTOlved  in  this  ap* 
peaL 

It  was  not  decided  In  Maryland  Steel  Co. 
T.  Mamey,  91  Md.  360,  46  Atl.  1077,  that  the 
lower  court  could  not  vacate  a  Ju^ment,  aft- 
er affirmance  by  this  court,  If  proper  grounds 
were  shown,  but  we  did  decline  to  concede 
that  It  could  be  done  under  the  circumstances 
of  that  case.  That  Judgment  had  not  only 
been  afhrmed,  bnt  it  had  been  superseded 
in  this  court  As  a  supersedeas  of  a  judg- 
ment under  our  practice  requires  a  confession 
of  judgment  by  the  defendant  and  his  sure- 
ties, which  in  that  case  was  recorded  In  this 
court,  it  la  difficult  to  understand  how  the 
latter  could  be  affected  by  a  motion  to  strike 
out  the  original  Judgment  in  the  lower  court 
It  is  perfectly  certain  that  complete  relief 
could  not  be  given  by  the  lower  court  vacat- 
ing that  judgment;  and,  in  speaking  of  the 
question  raised,  whether  a  party  could  make 
a  motion  to  strike  out  a  judgment  In  the 
court  where  it  was  rendered,  and  at  the  same 
time  file  a  bill  in  equity  to  have  it  set  aside, 
we  said:  "Under  the  peculiar  circumstances 
of  this  case,  where  there  Is  a  judgment  In 
this  court  below,  wbith  was  affirmed  In  this 
court  and  then  superseded,  a  court  of  equltr 
could  undoubtedly  afford  more  ample  relief 
If  the  appellant  is  entitled  to  It,  than  could 
be  obtained  in  the  court  of  common  pleas, 
especially  if  it  be  necessary  to  enjoin  the 
holders  of  the  judgment  from  enforcing  It, 
as  this  bill  seeks  to  do."  Bnt  we  are  of  the 
opinion  that  nn  affirmance  of  a  judgment  at 
law  by  this  court  does  preclude  the  court 
below  from  vacating  the  original  judgment 
appealed  from,  unless  It  be  a  case  which  can 
be  remanded  after  affirmance,  and  has  been 
actually  remanded  for  some  further  proceed- 
ings, if  there  be  such  case.  Section  Kt,  art 
5>  of  the  Code,  authorizes  a  writ  of  fieri 
facias  or  attachment  to  be  Issued  upon  any 
judgment  of  tbls  court,  directed  to  the  sher- 
iff of  the  county  In  whldi  the  original  judg- 
ment t^pealed  from  was  rendered,  and  also 
to  other  counties  upon  good  cause  ^own,  and 
section  71  makes  provision  for  Issuing  such 
writs  to  Baltimore  city.  The  statute  requires 
a  short  cops  of  the  judgment  to  be  sent  with 
the  writ  It  would  be  an  anomalous  condi- 
tion of  affairs  If,  after  a  judgment  had  been 
affirmed,  and  an  execution  or  an  attachment 
had  been  issued  from  this  court,  and  there 
had  been  sent  with  it  a  copy  of  the  judgment 
to  the  county  or  city  ftom  which  the  appeal 
was  taken,  the  lower  court  could  vacate  the 
jud^ent  on  which  the  one  in  this  court 
was  based.  A  jndgm«it  of  this  court  Is 
a  lien  on  all  the  lands  of  the  defendant  in 


<Me. 

this  state  (2  Poe,  377)^  and  It  would  seem  to 
be  clear  that  If  the  lower  court  had  the 
power  to  vacate  Its  own  judgment,  It  could 
not  disturb  that  of  the  apiwllate  court  It 
would  therefore  be  a  useless  proceeding  to 
permit  It  to  be  done,  and  In  the  absence  of 
some  statute,  we  must  hold  that  It  cannot 
be  done.  This  conclusion  does  not  neces- 
sarily work  an  injustice  upon  a  def^dant, 
for  we.  In  effect  held  in  Mamey's  Case  that 
a  court  of  equity  could  give  relief  when  the 
facts  Justified  it,  and  there  are  other  deci- 
sions of  this  court  to  the  same  effect  Of 
course,  in  what  we  said  above,  we  were  speak- 
ing of  an  ordinary  Judgment  at  law,  such  as 
that  In  this  case,  and  when  there  is  an  af- 
firmance without  other  action  of  this  court 
Mor  does  what  we  have  said  apply  to  an  eq- 
uity case  remanded  to  the  lower  court  with 
directions  to  it  to  enter  a  decree  in  conformi- 
ty with  the  opinion  of  this  court,  or  for  fui> 
ther  proceedings.  As  was  done  In  Safe  De- 
posit Company  v.  Oltti^gs,  102  Md.  456,  62 
Atl.  1080,  4  L.  B.  A.  (N.  S.)  865,  a  bill  of  re- 
view, upon  the  ground  of  material  evidence 
discovered  since  the  itassage  of  the  decree, 
may  be  filed  upon  leare  granted  by  the  low^ 
er  court 

The  lower  court  was  justified  in  refusing 
to  hear  the  motion  to  strike  out  the  judgment 
while  the  appeal  was  pending  in  this  court, 
and  the  appellant  cannot  complain  of  its 
postponement  of  the  hearing.  If  tiw  appeal 
from  Ihe  judgment  should  for  any  cause  be 
dismissed,  the  appellant  may  get  the  benefit 
of  the  motion  pending.  So,  without  coDsldep- 
Ing  the  motion  to  dismiss  tbla  appeal,  we  will 
affirm  the  order. 

Older  afflmted;  tb»  appellant  to  pay  the 
costs. 


FIRST  NAT.  BANK  OF  AUBURN  v.  MAN- 
SER et  al. 

(Supreme  Judicial  Court  of  Maine.    March  6, 
1908.) 

Evidence  (K  397,  448*)— Chattei.  Mortoaors 
(5  no*)— Pabol  Evidence  AFFEcnNo  Wnrr- 
iNGs— Co NTE ACTS— Liabilities  Secubbd. 
It  is  a  well-settled  and  familiar  rale  of  con- 
Btructlon  that  a  contract  cannot  be  varied  by 
parol  evidence  when  its  terms  are  clear,  unam- 
biguous, and  complete. 

It  is  also  a  well-settled  mie  when  a  contract 
is  ambifTJOus  or  incomplete  parol  evidence  may 
be  admitted  for  the  purpose  only  of  correcting 
the  atnbiguity  or  supplying  the  deficiency. 

In  the  ca.<!e  at  bar  a  bill  of  sale  dated  Novem- 
ber 10,  1809,  for  $3,000,  was  given  by  White 
&  Son  to  one  Boothby  '*as  security  for  bis 
liability  up<»i  certain  notes,"  Indorsed  by  said 
Boothby  for  said  White  ft  Son,  but  did  not  state 
the  amoont  of  the  notes  to  secure  which  It  was 
given.  The  property  included  In  the  bill  of  sale 
was  described  as  follows:  "All  the  sawed  lum- 
ber now  in  and  around  our  mill  in  said  Leeds 
and  all  lum1>er  piled  In  our  yard  adjacent  thereto 
toeether  with  all  sawed  or  an  sawed  lumber  in 
and  around  oar  said  mill  or  in  Dead  river  or 
Androscoggin  Lake  at  any  and  all  times  until 
the  said  sum  is  paid  to  the  said  Bootiiby."  Aft- 
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er  tskiDK  the  bill  of  sale,  said  Bo^thby  indorsed 
promissory  notes  signed  and  discounted  hy  said 
White  ft  Son  at  the  plaintiff  bank  of  the  face 
value  of  $4,330-05,  and  also  notes  similarly  sign- 
al and  indorsed  were  discounted  at  the  Uver- 
more  Falls  Tmst  &  Banking  Company,  of  the 
face  Talae  of  $1,190.  On  the  ISth  day  of  De- 
cember, 1902,  said  Boothhy.  with  the  consent 
of  said  Wlute  &  Son,  took  possession  nnder  his 
IhII  of  sale  of  a  certain  goantity  of  lumber  in 
and  about  the  mill  of  said  White  ft  Sod,  and 
also  with  their  consent  appointed  one  Lothrop 
aa  agent  to  sell  said  lumber  for  the  benefit  of 
tbe  holders  of  the  notes  Indorsed  by  him.  Said 
Lothzop,  It  was  alleged,  thereupon  proceeded  to 
coDTeTt  the  Imnber  Into  money  and  held  the  pro- 
ceeds thereof:  April  18,  1903,  aid  White  ft 
Soa  were  adjodicated  bankrupts,  and  the  de- 
fendant Manser  was  duly  appointed  and  qualified 
as  trustee,  and  thereafter  as  trustee  aforesaid 
began  an  action  against  tbe  plaintiff  bank  to 
recover  for  the  value  of  certain  lumber  alleged 
to  have  been  taken  possession  of  by  said  Boothby 
nnder  the  bill  of  sale,  and  also  began  an  action 
against  said  Lotbrop  to  recover  the  proceeds 
from  the  sale  of  lumoer  made  by  him.  It  was 
admitted  that  the  amount  of  nromissory  notes 
of  said  White  ft  Son  indorsed  oy  said  Boothby 
and  ontstanding  at  the  date  of  the  bill  of  sale 
waa  $1,100.  and  that  all  these  notes  had  been 
fnlly  paid,  and  all  tbe  property  described  in  the 
bill  of  sale  disposed  of  before  December  18, 
The  plaintiff  bank  prayed,  among  other 
things,  that  the  bill  of  sale  be  adjudged  and  de< 
cived  to  be  a  valid  mortgage  upon  the  lumber 
taken  possession  of  by  said  Boothby  on  Decem- 
ber 18.  1902.  and  also  that  the  plaintiff  and  the 
Livennore  Falls  Tmst  ft  Banking  Company  be 
mbrocated  to  the  lights  of  said  Boothby  In  the 
seearity  understood  to  be  effected  by  the  bill 
of  Bale. 

Held:  (1)  That  It  was  unnecessary  to  decide 
whether  the  terms  of  the  Mil  of  sale  were  suffi- 
ciat  to  cover  future  aoQuired  property.  (2) 
That  the  bill  of  sale  did  not  cover  tature  lia- 
bility for  indorsements  by  Boothby.  (3)  That 
the  bill  of  sale  must  be  adjudged  and  decreed 
to  be  invalid  and  of  no  force  and  effect,  and 
did  not  create  any  lien  upon  the  lumber  of 
White  &  Son  taken  _posse«8ion  of  by  Boothby 
on  the  18th  day  of  lumber,  1902.  <4)  That 
on  the  date  of  the  plaintiff's  bill  Boothby  had  no 
rights  under  the  bill  of  sale  to  which  the  plain- 
tiff and  the  Lirermore  Falls  Trust  ft  Banking 
Company  could  be  subrogated.  (6)  That  Loth- 
rop  bad  no  right  or  author!^  to  take  posoculon 
of  and  convert  into  money  tbe  lumber  belonging 
to  White  &  Son. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cpnt.  Dig.  a  175ft-1765.  2071 ;  Dec.  Die.  SS  31)7, 
448;*  Chattel  Mortgages,  Cent  Dig.  1 182;  Dee. 
Dig.  i  nOM 

(Official.) 

Report  from  Supreme  Jtidlclal  Court,  An- 
droscoggin County,  In  Equity. 

Bill  by  the  First  National  Bank  of  Auburn 
against  Harry  Manser,  trustee  In  bankruptcy* 
and  others.  Case  reported  to  the  law  court 
fbr  dedaloD,  and  bill  dismlsaed. 

BUI  In  egnity  bron^t  by  the  plaintiff  bank 
^alut  Harry  Manser,  tmstee  In  bankruptcy 
of  the  partnership  estate  of  Qiaxles  D.  Wbtte 
and  Howard  Cl  Wbite^  late  ctqiartners  in 
botiiiess  SB  O.  D.  White  ft  Son,  mwmas  EL 
BooOiby,  Ralph  K.  Lothrop,  and  the  lAver- 
more  FiUls  Trort  dE  Banking  Company,  The 
bill  was  takrai  pro  etmfeeso  as  to  Thomas  H. 
Boothby  and  the  Urennore  Falls  Tmst  ft 


*For  hUmt  oaass 


Banking  Company.  Tbe  other  defendants 
answered.  The  LiTermore  Falls  Tmst  ft 
Banking  Company  was  requested  to  Join  In 
the  bill  as  a  party  plaintiff,  but,  not  con- 
senting, was  Joined  as  a  party  defendant 
The  gist  of  so  mnch  of  the  bill  as  Is  material 
to  the  issues  raised  is  stated  in  the  opinion. 

Heard  on  bill,  answer^  and  proof  before 
a  Justice  of  the  Supreme  Judicial  Court  sit- 
ting as  a  court  in  equity.  At  the  conclusion 
of  the  bearing,  and  by  agreement  of  the  par- 
ties, the  case  was  reported  to  the  law  court 
for  decUiiMi  upon  so  much  of  the  evidence  as 
was  legally  admissible. 

Tbe  case  suffidently  appears  In  the  opiuion. 

Argued  before  BMEBT.  a  X,  and  WHITB- 
HOUSE,  SAVAOB.  SPEAR,  CX>BNI8H,  and 
KING,  JJ. 

John  A.  Morrill,  for  plaintiff.  Harry  Man* 
ser  and  F.  A.  Mor^,  for  defendant  Manser. 
Newell  ft  Skelton,  for  defendant  Lothrop. 

SPEAR,  J.  This  is  a  bill  in  eqnity  in- 
volving the  constractlon  of  tbe  following 
written  instrument: 

"Know  all  men  by  these  presents 

"That  we.  Charles  D.  White  and  Howard 
C  White  of  Leeds,  county  of  Androscoggin, 
and  state  of  Maine,  copartners  tmder  the 
firm  name  of  0.  D.  White  ft  Son,  in  con- 
sideration of  three  thousand  (¥3,000)  paid  by 
Thomas  H.  Boothby,  of  said  Leeds,  the  re- 
ceipt wbereof  is  hereby  acknowledged,  do 
hereby  grant,  sell,  transfer,  and  deliver  unto 
tbe  said  Thomas  H.  Boothby  the  following 
goods  and  diattels,  nam^:  'All  the  sawed 
lumber  now  In  and  around  our  mill  in  said 
Leeds  and  all  lumber  piled  in  our  yard  ad- 
jacent thereto,  together  with  all  sawed  or 
unsawed  Itunber  In  and  around  our  said  mill 
or  in  Dead  river  or  Androscoggin  Lake  at 
any  and  all  times  until  the  said  sum  ta  paid 
to  the  said  Boothby.* 

"Provided  nevertheless  that  this  lumber  as 
above  specified  Is  sold  and  held  by  the  said 
Boothby  as  security  for  his  liability  upon 
certain  notes  and  that  said  lumber  may  be 
sold  to  pay  said  notes  and  In  event  of  the 
payment  of  san»  and  a  release  from  said 
Boothby  that  all  or  any  part  ot  said  lumber 
shall  revert  to  and  become  the  property  of 
the  said  Charles  D.  White  &  Son. 

"To  have  and  to  bold  all  and  singular  the 
said  goods  and  chattels  to  tbe  said  Thomas 
IL  Boothby,  and  his  ezecutws,  admlnistra- 
tors,  and  assigns,  to  their  own  use  and  behoof 
fbrever. 

"And  we  hereby  covenant  with  the  said 
Thomas  H.  Boothby  that  we  are  the  lawful 
owners  of  the  said  goods  and  chattels ;  that 
they  are  free  from  all  Incumbrances  that  we 
have  good  right  to  sell  the  same  as  afore- 
said; and  that  we  wIU  warrant  and  defend 
tbe  same  unto  him  the  said  Thomas  H. 
Boothby,  bis  heirs,  executors,  admlnlatra- 
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tore,  or  as8lgii8»  against  the  lawful  claims 
anA  demands  of  all  penons." 

The  plaintiff  bank  m  Its  bill  m  equity  al- 
lies that,  after  taking  said  bill  of  rale,  said 
Boothby  IndOTBed  jHromlssory  notes  ^gned 
and  dlSGonnted  b7  White  &  Son  at  the  plain* 
Uff  bank  of  the  face  valw  at  V4,SSa05;  that 
notes  similarly  signed  and  indorsed  wwe  dia- 
counted  at  the  Uvwmore  Falls  Trust  & 
Banking  Company  of  the  face  valne  of  $1,190; 
that  in  said  Boothl^,  with  the  consent 
of  White  &  Son,  took  possession  nnder  his 
bill  of  sale  of  cotaln  lumb«  in  and  about  the 
mill  of  said  White  ft  Son,  and  with  their 
consent  appointed  Ralph  K.  Lothrop  as  agent 
to  sdl  said  lumber  to  the  best  advant^  for 
the  benefit  of  the  holders  of  the  notes  in- 
dorsed by  him ;  that  said  Lothrop  hereupon 
proceeded  to  convert  said  lumber  into  mtmey. 
and  now  holds  tbe  proceeds  thereof;  that  on 
the  18th  day  of  April.  1903,  the  said  partner- 
BhU>  of  0.  D.  White  ft  Son,  and  the  Individual 
members  thereof,  were  adjudicated  bankrupts 
under  tbe  laws  of  the  United  States,  and 
that  Harry  Manser  of  Auburn,  one  of  the 
defendants,  was  appointed  and  qualified  as 
trustee  In  bankruptey  of  said  estates;  that 
on  tb»  18th  day  of  August,  1906,  said  Manser, 
as  said  trustee,  began  an  action  against  the 
^alntifl  bank  to  recover  the  sum  of  (3,812.61 
for  the  value  of  certain  lumber  alleged  to 
have  been  takai  possession  of  by  said  Booth- 
by under  said  bill  of  sale;  that  on  the  20th 
day  of  August,  1906,  said  Manser  as  trustee 
also  brought  an  action  agalnat  said  Lotbrop 
to  recover  the  proceeds  held  by  said  Lothrop 
from  the  sale  Of  said  lumber  above  described. 

Under  these  allegations  the  plaintlfE  prays 
that  said  bill  of  sale  dated  November  10, 
1899,  may  be  adjudged  and  decreed  to  be  a 
valid  mortgage  upon  the  property  so  talcen 
possession  of  by  said  Boothby  on  the  IStb  day 
of  December,  1902,  and  that  the  plalntlfT 
and  said  Livermore  Falls  Trust  &  Banking 
Compaoy  may  be  subrogated  to  the  rights 
of  said  Boothby  In  the  security  understood  to 
be  effected  by  said  mortgage.  The  other  re- 
quests are  not  essential  to  tbe  decision  of  the 
case. 

It  Is  admitted  that  the  amount  of  promis- 
sory notes  of  White  &  Son  Indorsed  by 
Boothby,  and  outstanding  at  tbe  date  of  the 
bill  of  sale,  was  $1,100,  and  that  all  these 
notes  had  t>ecu  fully  paid,  and  all  the  prop- 
erty described  in  tbe  bill  of  sale  disposed  ot, 
before  December  18,  1902. 

Under  this  state  of  facts,  the  plaintiff  con- 
tends that  the  bill  of  sale  should  be  regarded 
as  a  mortgage  and  construed  to  extend  a  lien 
to  after-acquired  property  and  security  to 
after-acquired  liability  Boothby  by  In- 
dorsement. The  Instrument  will  not  bear 
this  construction.  Whether  its  terms  are 
sufficient  to  cover  future  acquired  property 
it  is  unnecessary  to  decide,  as  It  Is  very  clear 
that  they  do  not  cover  future  liability  for 
Indorsements.  Tbe  rule  of  construction  that 
a  contract,  when  its  t^ms  are  clear,  unam- 


biguous, and  complete,  cannot  be  varied  Ijy 
parol  is  too  familiar  to  tegalre  dtatton. 
Another  rale,  that,  when  a  craitract  la  om- 
btgnoDB  or  inccxuplete,  parol  evidence  may 
be  admitted  for  the  purpose  only  of  correct- 
ing the  ambiguity  or  supplying  the  deficiency, 
iB  equally  well  settled. 

Tbe  seocmd  paragra^  in  the  contract  la 
specific  and  unambiguous,  but  inc(»nitlete  In 
omitting  to  state  the  amount  <tf  the  notes 
to  secure  which  the  bill  of  sale  of  lumber 
was  given.  If  we  supply  the  words  in  italics 
to  Indicate  the  amount  of  the  notes,  then  this 
paragraph  will  read  as  follows:  "Fnnided, 
nevwtheless,  that  this  lumber  as  above  qie<d- 
fled  is  sold  and  held  by  said  Bootht^  as  se- 
curity for  his  liability  qpon  certain  notes, 
amounting  to  SiJOO,  and  that  said  lumber 
may  be  boIA  to  pay  Bald  notes  and  in  the 
event  of  payment  of  tbe  same  and  a  release 
from  said  Boothby  that  all  or  any  part  of 
said  lumber  shall  revert  to  and  iiecmne  the 
property  of -said  Charles  D.  White  ft  Son." 
Reading  Into  the  contract  the  words  **amoiint- 
ing  to  $1,100"  makes  It  cconplete.  Now,  it  is 
evident,  construing  the  contract  In  Ita  com- 
plete form,  that  no  interpretatlcm  can  be  In- 
voked that  makes  this  paragraph  more  lucid 
or  specific  than  tbe  language  Itself  imports. 
In  other  words,  it  must  be  held  to  mean  just 
what  It  says,  that  the  lumber  covered  by  the 
bill  of  sale  should  be  held  by  Boothby  as 
security  for  Indorsement  of  notes  to  the 
amount  of  $1,100  and  no  more,  the  amount  of 
tbe  indorsed  notes  outstanding  at  the  date 
thereof. 

It  further  provides  for  what,  In  the  ab- 
sence of  any  provision,  the  law  would  imply 
"that  in  tbe  event  of  payment  the  same 
[notesj  and  a  release  from  said  Boothby  that 
all  or  any  part  of  said  luml>er  shall  revert 
to  and  I>ecome  the  property  of  the  said 
Charles  D.  White  ft  Son."  This  language 
needs  no  Interpretation.  When  the  notes 
amountli^  to  $1,100,  indorsed  by  Boothby. 
were  paid,  all  his  rights  under  the  bill  of 
sale  ceased  and  all  the  lumber  was  released, 
and  by  operation  of  law,  Ind^ndent  of  any 
agreement,  reverted  to  the  original  owners. 
The  latter  part  of  this  paragraph  was  simply 
confirmatory  of  tlie  l^al  rights  of  tlie  par- 
ties. 

Our  conclusion  Is  that  the  Instrument  de- 
scribed and  set  forth  in  the  plaintiff's  bill, 
dated  November  10,  1899,  must  be  adjudged 
and  decreed  to  be  Invalid  and  of  no  force 
and  effect,  and  to  create  no  lien  upon  any  of 
the  property  of  the  said  O.  D.  White  &  Son; 
that  on  tbe  18th  day  of  December,  1902,  the 
date  when  said  Boothby  la  alleged  to  have 
taken  possession  of  certain  lumber  of  C.  D. 
White  &  Son  with  their  consent  by  virtoe 
of  the  authority  conferred  upon  him  by  said 
bill  of  sale,  said  Boothby  had  no  lien  upon 
any  of  the  lumber  so  alleged  to  have  been 
taken,  or  right  to  possession  thereof,  that 
at  the  date  of  the  plalntifTs  bill  he  had  no 
rights  under  the  allied  bill  ot  sale  to  which 
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the  plaintiff  and  the  LlT«more  Falls  Trnst 
&  Banking  CoTopany  could  be  subn^ated, 
and  that  said  Bolph  K.  Lothrop  bad  no  law- 
ful right  or  autborlty  to  take  posBeeelon  of, 
and  coDTert  into  money,  luoiber  and  other 
property  of  said  O-  D.  White  &  Son,  as  be  Is 
alleged  to  have  done  In  the  plaintiff's  bllL 
Bill  disoklssed.  with  costs  to  the  defendant 
Manaer  only. 


STROUT  T.  LEWIS. 

(Supreme  Judicial  Court  of  Maine.    March  4, 
1008.) 

1.  COHTBACTB  (|  90*)  —  ACTIOHB  —  PEESTJITP- 
TIOSB  AND  BUBDEN  OF  PbOOF — FbADD. 

When,  in  an  action  on  a  written  contract,  * 
tile  defendant  alleges  fraud  in  the  inception  and 
execution  of  the  contract,  the  bnrden  is  on  the 
defendant  to  establish  the  allegation  of  frand  by 
clear  and  convincing  proof. 

[Ed.  Note.—For  other  cases,  see  Coatiacts, 
Cent  Dig.  I  448;  Dec.  Dig.  8 

2.  BeTOBUATIOIT  0^  iNBRUHBirTa  (I  46*)— Ao- 
TIORS  —  pBESniCFnONS    AND    BUBDIK  OF 

Pboof— Fraud. 
When,  in  an  action  on  a  written  contract, 
tbe  defendant  alleges  fraud  In  the  inception  and 
execution  of  the  contract,  and  tbe  proceeding 
in  effect  ioTolves  tlie  reforming  of  the  contract 
On  the  ground  of  fraud,  then,  to  enable  a  court 
la  equity  to  exercise  this  power,  proof  of  the 
frand  must  be  full,  clear,  and  decisive,  especially 
vltere  the  oral  evidence  comes  mainly  from  tbe 
parties  to  the  suit,  and  relief  will  not  be  granted 
where  the  evidence  la  loose,  equivocal,  or  contra- 
dictory or  in  its  texture  is  open  to  donbt  or  op- 
pMing  piesnmptiona 

[EH.  Note.—For  other  cases,  see  Reformation 
of  Inatrumenta,  Dec.  Dig.  { 

&  Bbokebb  (i  86*>— Actions  fob  CouFsnaA' 

noT»— Evidence— Stifficienct. 

In  the  case  at  bar,  held  (1)  that  the  proof 
fell  far  abort  of  substantiating  the  fraud  alleged 
by  the  defendant;  that  the  evidence  showed 
good  faith  rather  than  fraud  on  the  part  of  the 
plaintiff;  (3)  that  the  verdict  was  so  glaringly 
TTong  that  it  must  he  set  aside. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
iHg  H  lie-120;  Dee.  Dig.  {  S6.*] 

(OOdaL) 

On  Motion  from  Sopreme  Judicial  Court, 
Sagadahoc  County. 

Asgampsit  by  E.  A.  Stront  against  Mar- 
garet M.  Lewis,  administratrix.  Plaintiff 
mores  to  bave  a  verdict  in  bis  favor  set 
aside.  Verdict  set  aside. 

.  Assumpsit  to  recover  a  broker's  commis- 
sion on  tbe  sale  of  rebl  estate  based  upon  a 
antten  contract  Flea,  tbe  general .  Issne, 
with  brief  statement  as  follows : 

"And,  for  a  brief  statement  of  eqnlftable 
matter  of  defense  to  be  used  under  tbe  gen- 
eral issne  pleaded,  the  said  defoidant  says 
Uiat  OD  the  27tb  day  of  Jane.  1904,  tbe  date 
«f  the  alleged  written  agreement,  and  prior 
thereto,  the  plaintiff,  by  one  Hutcblns,  bis 
agmt,  and  tbe  defendant,  agreed  between 
themselves  that  If  tbe  defendant  should  place 
the  real  estate  In  question  In  the  plakitifCs 
hands  for  sale       bim,  tbe  said  defendant 


would  pay  to  the  said  plaintiff  the  snm  of 
$20,  which  was  the  sum  agreed  upon  to  cover 
tbe  plaintiffs  expense  In  cataloguing  and  ad- 
vertising sfild  estate;  that  said  sum  of  $20 
should  be  payable  to  tbe  said  plaintiff  in  any 
event,  whether  a  sale  was  effected  by  him, 
and  Uiat  there  should  be  no  other  or  further 
expense  or  charge  to  her,  the  said  defendant, 
on  any  account  or  for  any  reason  or  purpose 
whatsoever;  that  upon  these  propositions 
the  minds  of  the  parties  met  and  miitually 
agreed;  that  on  said  27th  day  of  June,  1904, 
tbe  aforesaid  agreement  was  Intoided  to  be 
reduced  to  writing,  and  that  the  said  plaln- 
tlCTs  agent  volunteered  to  so  reduce  It,  and. 
In  pursuance  thereof,  wrote  In  upon  a  print- 
ed form  tbe  written  agreement  which  is 
herein  declared  on,  and  handed  the  same  to 
the  said  defendant  to  be  signed  by  her ;  that 
she  then  asked  him  what  said  fuper  was, 
and  that  be  then  and  there  represented  to 
her  that  the  same  was  merely  a  writing  to 
ahow  that  the  said  real  estate  had  actually 
been  placed  in  the  plaintiff's  hands  for  sale, 
and  also  to  provide  for  the  payment  ot  said 
$20  In  accordance  with  their  agteement,  and 
that,  relying  upon  said  representations,  the 
defendant  then  and  there  signed  the  same. 

"And  tbe  def^dant  further  says  that  In 
truth  and  fact  the  statement  and  representa- 
tions of  the  plaintiff's  agent  as  to  tbe  nature 
and  contents  of  said  paper  were  false  and 
fraudulent;  that  the  said  Instrument  did  not 
embody  tbe  terms  of  tbe  actual  agreement 
between  the  parties;  that  the  misrepresenta- 
tions of  the  plalntlfTs  agent  were  affirmative 
statements  of  fact,  made  with  tbe  purpose  of 
Inducing  the  defradant  to  sign  said  instru- 
ment, and  that  in  reliance  thereon  she  was. 
In  fact,  induced  to  and  did  sign  the  same; 
that  said  affirmative  statements  were  false  in 
,fact  and  known  to  be  so  by  said  plalntlfTs 
agent;  that  they  were  material  representa- 
tions and  that  the  defendant  ever  has  been 
and  now  Is  ready  and  willing,  and  now  of- 
fers, to  pay  to  the  plaintiff  the  $20  due  to 
blm  upon  the  original  and  only  mutual  agree- 
ment and  contract  between  them." 

Tried  at  the  August  term.  1907,  of  the 
Supreme  Judicial  Court,  Sagadahoc  county. 
Verdict  for  plaintiff  for  $20,  with  Interest 
from  May  22,  1806.  The  plaintiff  then  filed 
a  motion  to  hav«  the  verdict  set  aside  for 
tbe  following  reasons:  (1).  "Because  It  Is 
against  law  and  the  charge  of  the  justice." 
(2)  "Because  it  Is  against  evidence."  (3)  "Be- 
cause It  is  manifestly  against  the  weight  of 
evidence  In  the  case."  (4)  "Because  tbe  dam- 
ages assessed  are  Insufficient" 

The  case  Is  stated  In  the  opinion. 

Note. — ^Although  the  title  of  this  case  would 
Indicate  that  tbe  action  was  against  the  de- 
fendant in  a  representative  capacity,  yet  the 
writ  declaration,  and  proceedings  show  that 
the  suit  was  against  her  Individually,  and 
not  as  an  administratrix. 


*for  other  ouw  ■••  same  toplo  and  secUon  NUUBBR  In  Pec.  ft  Am.  Digs.  U07  to  date,  ft  Reporter  Indexen 

Digitized  by  Google 


138 


71  ATLANTIO  RBPORTBR. 


(Me. 


Argued  before  EMERY,  O.  J.,  and  WIXITE- 
HOUSB,  SAVAGE,  SFBAR,  CORNISH,  and 
KINO,  JJ. 

Williamaon  it  Bnrlel^  for  plaintiff.  Bta- 
plea  ft  GUdden,  for  d^endant 

CORNISH,  J.  This  was  an  action  of  a»- 
snmpslt  to  recover  a  broker's  commlaslon  on 
tbe  sale  of  real  estate,  based  opon  a  written 
agreement  dated  June  27,  1904. 

The  def^dant  pleaded  the  general  Issue, 
togeth^  with  an  equitable  brief  statement,  ai- 
ling fraud  In  the  Inception  and  execution 
of  tbe  written  contract,  and  claiming  that  un- 
der tbe  actual  oral  agreement,  made  between 
tbe  parties  she  was  to  pay  tbe  plaintiff  (20 
when  the  farm  was  sold,  to  cover  the  expense 
of  cataloguing  and  advertlstng,  whether  tbe 
•ale  was  made  throi^h  the  plaintiff's  efforts 
or  taer  own,  and  that  Qiere  was  to  he  no  fur- 
ther charge  against  her  of  any  kind. 

Br  agreement  of  counBel,  the  case  was  sub- 
mitted to  tbe  jury  upon  these  pleadings,  they 
to  pass  upon  the  questlini  of  fraud,  and,  If 
tbe  defendant's  contention  were  sustained, 
the  Jury  were  authorized  to  give  the  plaintiff 
a  verdict  of  f20  as  If  the  ctrntract  Itself  had 
been  reformed.  This  the  Jury  did,  their  ver- 
dict being  for  $20,  with  Interest  from  the 
date  of  sale.  The  plaintiff  on  motion  se^ 
to  hare  this  verdict  set  aside  as  against  tbe 
evidence. 

The  vital  question  Is  the  proof  of  delib- 
erately planned  and  carefully  executed  fraud 
on  the  part  of  tbe  plalntUTs  agent,  Hutchlns ; 
for  on  no  other  hypothesis  can  the  verdict  be 
sustained.  The  charge  Is  a  serious  one,  and 
the  law  imposes  upm  the  defendant  the  bu> 
den  of  substantiating  it  hy  clear  and  convin- 
cing proof.  **A  stricter  standard  In  some 
such  phrase  as  'dear  and  convlnctiv  proof 
Is  commonly  applied  to  measure  tlie  neces-' 
sary  persuasion  for  a  charge  of  fraud."  Wig- 
more,  Ev,  I  2498.  It  must  be  "dear,  con- 
vincing, and  satisfactory."  Liberty  v.  Haines, 
Admt,  103  Me.  182.  68  Atl.  738. 

In  effect,  the  proceeding  here  Involved  tbe 
reforming  of  a  written  contract  on  the  ground 
of  fraud,  and  the  law  Is  well  i^ttled  that,  to 
enable  a  court  In  equity  to  aerclse  this  pow- 
er,  proof  of  the  fraud  most  be  full,  clear,  and 
decisive,  and  relief  will  not  be  granted  where 
the  evldmce  is  loose,  equivocal,  or  contradic- 
tory or  In  Its  future  is  open  to  doubt  or  op- 
pnfflng  presumptions.  Stockbrldge  Iron  Co.  v. 
Hudfton  Iron  Co.,  107  Mass.  290;  Fessendenv. 
Ocklngton,  74  He.  123.  This  rule  is  especial- 
ly enforced  where  the  oral  evidence  comes 
mainly  from  the  parties  to  the  suit  Par- 
lln  V.  Small.  68  Me.  289. 

'nie  proof  In  this  case  foils  ftr  short  of 
this  standard.  The  only  evidence  of  fraud 
comes  fnmi  the  defendant  herself,  who,  in 
niechanlcal  and  oft-repeated  phrase,  says  that 
the  agent  told  her  "his  terms  were  $20  for 
advertising  and  so  forth";  that  "It  would 
cost  her  *20  whether  he  sold  tbe  place  or  she 
did" ;  that  be  gave  her  this  contract  to  sign, 


saying  that  "it  was  a  document  to  show  that 
she  would  pay  him  the  $20" ;  and  that  she 
did  not  read  It  or  bear  it  read,  but  relied  up- 
on his  statement  as  to  Its  contents.  This  tes- 
timony Is  without  corroboration.  Against  It 
was  the  clear  and  positive  statement  of  Mr. 
Hutchlns  that  the  terms  of  tbe  contract  as 
written  were  precisely  as  agreed  upon  orally ; 
that  be  read  the  agreement  to  the  defendant 
and  explained  It  fully ;  that  she  looked  on 
while  he  was  reading;  and  that  she  then 
signed  it,  after  having  ample  opportunity  to 
examine  it  further  If  she  had  desired.  The 
Inherent  Improbability  of  the  defendant's  ver- 
sion strikes  one  forcibly.  She  was  a  woman 
of  mature  years  and  of  Intelligence,  and  It  Is 
■highly  Improbable  that  she  would  have  sign- 
ed a  contract  with  a  comparative  stranger 
without  first  learning  Its  contents  either  by 
reading  It  herself  or  having  it  read  to  her. 
It  is  equally  Inconceivable  that  Mr.  Hutchlns 
would  have  agreed  to  take  property  Into  his 
hands  valued  by  her  at  $1,200,  and  negotiate 
a  sale  for  tbe  paltry  sum  of  $20,  a  commis- 
sion of  1%  per  cent,  on  tbe  asking  price,  In- 
cluding expenses  which  might  naturally  con- 
sume a  lai^  portion  if  not  tbe  whole  of  that 
amount,  when  his  usual  rates  were  the  same 
as  expressed  In  tbe  contract.  He  would  be 
giving  his  services  for  nothing. 

Nor  Is  It  easy  to  believe  such  deliberate 
fraud  on  tbe  part  of  Mr.  Hutchlns,  when  we 
consider  that  be  had  no  personal  Interest  In 
tbe  matter,  but  was  acting  for  the  plaintiff, 
and  that  this  agency  bad  sold  more  than  100 
farms  In  this  single  county  during  tbe  past 
few  years.  Such  conduct  would  be  more  eas- 
ily attributable  to  a  transient  promoter  than 
to  the  proprietor  of  an  established  business, 
where  experience  teaches  that  honesty  is  the 
l>est  policy. 

It  further  appears  that  tbe  property  was 
finally  sold  through  the  efforts  of  tbe  plaln- 
tifTs  agent  Mr.  Morrill,  who  succeeded  Mr. 
Hutchlns  in  that  locality.  As  the  result  of 
previous  correspondence,  a  sister  of  the  pur- 
chaser, with  two  others,  went  to  Brunswick, 
and  met  Mr.  Morrill  by  appointment  lie 
procured  a  team  with  driver,  and  sent  them 
to  tbe  defendaut's  farm  with  a  note  to  Mr. 
Jaques,  a  relative  and  confidential  adviser 
of  the  defendant  He  quoted  $1,100  as  the 
selling  price;  a  reduction  having  been  au- 
thorized from  the  original  figure.  The  trade 
was  closed  that  day  between  the  parties  them- 
selves on  the  premises  for  $l,(MtO,  although 
great  care  was  taken  to  conceal  the  fact  from 
Mr.  Morrill  by  both  the  defen^nt  and  the 
purchaser,  who  during  the  negotlatitms  asked 
tbe  defendant  the  significant,  and  yet  not  un- 
usual, question  whether  she  could  sell  tbe 
place  herself. 

It  was  not  until  some  weeks  later,  when 
tbe  parties  met  in  Brunswick  to  make  the 
transfer,  that  Mr.  Horrin  accidentally  learn- 
ed of  the  sale,  'and  he  then  asked  for  his  com- 
mission in  accordance  with  the  contract.  Un- 
der the  established  rule  in  this  state,  tbe 
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pblDtfff  bad  folfllled  hla  part  of  the  agree- 
ment aod  was  entitled  to  hla  compenaatlOD; 
Int  tbia  seems  to  have  been  one  of  a  class  of 
am,  not  too  uncommon,  where  avarice  weak- 
^  principle,  and,  after  a  purchaser  has  been 
fooDd  throagh  the  efforts  of  a  broker,  the 
owner,  in  closing  the  deal,  Is  willing  to  make 
I  reduction  frmn  the  pandiase  price  and 

I  itind  bis  chances  of  aTOldlng  the  payment  of 

1  commlasioDS. 

I  rhe  evidence  In  this  case  shows  good  fiiith 
I  ntber  than  frand  on  the  part  of  the  plaln- 
j  tilT  and  his  representatives,  and  the  verdict 
,  of  the  Jary  is  so  glaringly  wrong  that  It  can- 
not be  allowed  to  stand. 
Verdict  set  aside. 


ANDBBSON  v.  lfTEB& 
(SnpreiBe  Court  of  New  Jeney.   Nov.  9,  1908.) 

1.  Quo  Wabsarto  (I  Si*)  —  Pbocebdtnos  — 
Paries  Puiimrr^UsB  or  Name  or  State. 

Qno  warraDto  proceedings,  initltuted  tmder 
Act  April  8,  1908  (P.  li.  1903,  p.  377),  on  the 
nUtioQ  of  one  claiming  title  to  a  municipal  of- 
fice acainst  an  alleged  intruder,  being  a  suit  af- 
fectiDf  the  public  interest,  the  state  Ib,  to  a 
Ifg&l  intent,  a  party,  and  Its  name  shoald  be 
m&de  a  part  of  the  title. 

[Ed.  Note.— For  other  cases,  see  Qno  War- 
lutc^  Cent.  Dig.  f  39;  Dec;  Dig.  |  82.*] 

2.  Pasties  (|  05*)— Qt^o  Wabbanto— pAvnES 
PunmrF— Use  or  Name  or  State— De- 
mntaiB. 

The  omlssioo  of  the  state  from  the  title,  in 
400  warmto  ]iroceedIng|i  instituted  on  the  re- 
lation of  one  claimi&g  title  to  a  municipal  of- 
fice igaioat  an  alleged  intruder.  Is  a  formal  de- 
fect which  is  amendable,  and  is  not  groond  of 

[Ed.  Note.— For  other  cases,  see  Parties,  Gent 
Dig.  I  161 :  Dee.  Dig.  |  95.*] 

3.  MmCIPAX.  COBPOBATIOlia  (I  149^  — Ij- 
CEItSinO  OmCEBB— QUAUnCATION. 

The  provision  in  P.  L.  1901,  p.  240,  that 
the  bilnre  of  a  person,  appointed  to  be  a  mem- 
ber of  a  board  of  excise  commissioners,  to  qoall- 
fj  within  10  days  shall  cause  a  vacancy^  in  the 
office  refers  to  all  appoiotmeDte.  original  or 
otherwise,  and  an  appointee's  omission  to  take 
the  required  oath  of  office  within  10  days  after 
his  te«>nd  appointment  cannot  be  cured  hj  his 
tatpr  qnaliflcation. 

{Ed.  Note. — ^For  other  cases,  see  Municipal 
Corpoiatiras^  Dec.  Dig.  |  149.*] 

4.  HunczpAZ.  CoBPOBATionB  (I  149*)— Ex- 
cise COMMISSIONBKB— TiTU  TO  OmCB. 

A.  person  appointed  to  succeed  himself  as 
a  member  of  a  board  of  excise  commisslonerB, 
who  fails  to  gnaliN  by  taking  the  prescribed 
oath  of  office  within  10  days,  as  regoired  by 
P.  L.  1001,  p.  240,  declaring  that  such  failure 
ahall  render  the  office  vacant,  acquires  no  title 
to  the  office  as  against  one  appointed  to  fill  the 
vacancy,  who,  bavin;;  legally  qualified,  can  as- 
wrt  Id  the  same  suit  the  right  to  the  jniUic 
aod  his  own  tight  to  the  office. 

[Ed.  Note:.— For  other  cases,  see  Ifonldpal 
Corporations,  Dec.  Dig.  f  149.*] 

Qoo  vrarranto  on  the  relati<ui  of  James  D. 
Anderstm  against  William  S.  Myere.  Judg- 
ment for  relator. 

See.  also,  67  Ati.  1036. 


T.  UTEBS.  139 

Argued  June  term,  19C^  before  OABBI- 
SON,  8WAYZB,  and  PARKER,  JJ. 

Nelson  B.  Oaskin,  Aast  Atty.  Gen.,  for 
relator.  Alan  H.  Strong,  for  respondent 

PARKER,  J.  This  Is  an  action  of  qno 
warranto,  begun  pursuant  to  section  4,  Act 
April  8,  1903  (P.  L.  1903,  p.  377),  which  sec- 
tion was  orlgtiially  enacted  in  1^  (P.  H  p. 
3207 ;  Gen.  St  1895,  p.  2633,  I  4),  and  pei> 
mltB  any  citizen  of  this  state,  believing  him- 
self entitled  to  a  municipal  office  or  fran- 
chise, to  file  as  relator  an  information  in  the 
nature  of  a  quo  warranto  against  an  alleged 
intruder,  and  without  obtaining  the  leave  of 
this  court  to  flle  such  information  la  the 
'  name  of  the  Attorney  General,  as  was  for- 
merly necessary,  and  still  is  necessary  when 
the  relator  is  not  a  claimant  Under  the  act 
of  1884  as  originally  passed  It  was  held  that 
only  the  title  of  the  re^ondent  to  the  office 
conld  be  Inquired  Into.  Davis  v.  Davis,  57 
N.  J.  Law,  206,  81  AU.  218.  But  in  1895 
two  further  acts  were  passed,  one  approved 
February  18th  (P.  L.  1895,  p.  8^,  providing 
that  on  a  proper  record  this  court  might  de- 
termine the  title  of  the  relator,  as  well  as 
the  respondent,  and  enforce  its  judgment  by 
proper  process,  and  another,  approved  March 
19th  (P.  L.  1895,  p.  344),  providing  that  on  a 
Judgment  of  ouster  and  In  favor  of  a  relator 
the  court  may  make  appropriate  orders  re- 
garding the  surrender  of  the  office  and  the 
transfer  of  Its  records.  The  effect  of  these 
various  acts  has  been  described  obiter  as 
turning  the  suit  Into  a  private  controversy 
between  the  parties.  Manahan  v.  Watts,  64 
N.  J.  Law,  465,  470,  45  AU.  813.  We  shall 
have  occasion  to  touch  on  this  point  pr»- 
ently. 

The  record  before  us  raises  the  issue;  (1) 
Whether  respond^t  usurps  or  intrudes  Into 
the  office  of  member  of  the  board  of  excise 
commissioners  of  the  city  of  New  Brune- 
wick ;  and  (2)  If  so,  whether  relator  is  en- 
titled to  hold  Bald  office.  It  consists  of  the 
Information  and  demurrer  thereto.  The  de- 
murrer questions  the  snfficlency  of  the  facts, 
pleaded  In  the  Information  and  admitted  by 
the  demurrer,  to  establish  relator's  title  to 
the  office,  even  If  a  vacancy  exist;  but  this 
defense  was  not  argued  or  briefed,  and  our 
examination  of  the  case  satisfles  us  that,  If  a 
vacancy  existed  on  June  1,  1907,  the  date  of 
relator's  appointment  to  the  office,  relator  la 
entitled  to  hold  it  The  real  controversy  re- 
lates to  the  title  of  respondent  Xt  appears 
that  under  and  by  virtue  of  the  act  of  1901 
for  the  establishment  of  an  excise  depart- 
ment in  cities,  the  city  of  New  Brunswick  in 
1905  passed  an  ordinance  to  create  a  board 
of  excise  commissioners,  a  copy  of  which  was 
duly  filed,  as  provided  by  law,  and  that  the 
Judge  of  the  court  of  common  pleas  in  due 
course  appointed  In  September,  1905.  the 
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three  members  of  the  board  for  terms  of  one, 
two,  and  three  years, '  respectively,  the  re- 
spondent My««  being  appointed  for  one  year ; 
that  at  the  expiration  of  his  term,  on  Sep- 
tember 11,  1906,  he  was  again  appointed  by 
the  court  to  succeed  himself,  but  for  &  term 
of  three  years,  but  failed  to  qualify  by  tak- 
ing the  oath  of  office  within  10  days,  as  re- 
quired by  the  statute  of  1901.  It  Is  also  al- 
leged that  he  foiled  to  take  certain  other 
oaths  provided  by  the  city  charter,  and  that 
he  became  further  disqualified  by  removing 
his  residence  from  New  Brunswick,  the  act 
requiring  members  of  the  excise  board  to  be 
residents  and  legal  voters  within  their  re- 
spective municipalities.  These  latter  claims 
we  have  found  It  unnecessary  to  discuss. 

Relator  Is  met  at  the  outset  by  the  propo- 
sition that  the  state  should  be  a  party  to  this 
proceeding,  but  does  not  appear  on  the  record 
as  such.  It  Is  true  that  the  state  is  not  nam< 
ed  In  the  title  of  the  cause,  nor  la  the  Attor- 
ney General  brought  into  the  body  of  the  In- 
formation. The  question  then  arises,  Should 
the  state  be  a  party?  and,  if  so.  Is  It  to  a 
legal  Intent  a  party  In  this  proceeding?  We 
think  both  these  questions  should  be  answer- 
ed in  the  afflrmatlve.  In  Davis  v.  Davis, 
ubi'supra,  the  state  was  a  party  In  name  and 
In  fact,  for  the  court,  in  awarding  Judgment 
of  ouster  in  that  case,  imposed  a  substantial 
fine  for  the  usurpation  of  the  office.  And 
Chief  Justice  Beasley,  la  discussing  the  ef- 
fect of  the  act  of  1884,  was  careful  to  assert 
a  prerogative  control  of  this  court  over  the 
action,  and  to  deny  the  competency  of  the 
Legislature  to  confine  It  by  statutory  enact- 
ment. It  is  true  that  this  was  before  the 
Acts  of  1S95  were  passed,  but  we  cannot  see 
that  they  have  altered  the  situation  In  any 
way  as  affecting  the  presence  of  the  state  as 
a  party  to  the  suit  So  far  from  abridging 
the  powers  of  this  court,  they  have  enlarged 
them  by  enabling  the  court  to  adjudge  the 
title  of  the  claimant,  and  place  him  In  pos- 
session. The  remark  of  the  late  Justice  Lip- 
pincott  In  Manahan  v.  Watts,  64  N.  J.  Law, 
at  page  470,  45  Atl.  at  page  815,  that  "in  this 
proceeding  it  is  merely  the  private  rights  of 
the  parties  that  are  affected,  and  not  a  case 
affecting  public  Interest,  where  the  people 
are  the  real,  as  well  as  the  nominal,  prose- 
cutor," was  not  in  our  estimation  necessary 
to  a  decision  of  that  case,  and  we  cannot  con- 
cur In  It.  Whatever  the  entitling  of  the  suit, 
or  the  form  of  the  record  In  such  a  case,  the 
state  Is  still  a  party  so  far  as  to  give  this 
court  full  control  of  the  litigation  in  the  pub- 
lic Interest  To  hold  otherwise  would  he  to 
paralyze  the  arm  of  this  court,  to  disable  It 
from  inflicting  punishment  In  a  proper  case 
upon  a  usurper,  and  to  enable  public  offices 
to  be  transferred  between  private  Individuals 
by  collusive  suits.  Relator's  counsel,  no 
doubt,  omitted  the  name  of  the  state  from 
the  title  of  the  cause  In  deference  to  the 
rule  of  this  court,  adopted  at  November  term, 
3900,  and  appearing  as  part  of  rule  10»  "the 


name  of  the  state  shall  not  be  used  merely 
because  of  the  nature  of  the  writ  or  proceed- 
ing, bnt  instead  the  name  of  the  party  in  In- 
terest shall  be  used."  Before  the  adoption 
of  this  mle  came  Act  1900,  c.  48  (P.  L. 
1900,  p.  73).  section  2  of  which  Is  dlstinctlr 
narrower  In  Its  scope.  "The  name  of  the 
state  shall  not  be  made  a  part  of  the  title 
of  any  cause  or  proceeding  merely  because 
of  the  nature  of  the  writ  or  other  proceeding 
by  which  it  is  taken  into  court"  The  same 
course  was  pursued  without  criticism  la 
Hayter  r.  Benner,  N.  J.  Law,  358,  52  AtL 
351,  and  Decker  v.  Deodt  (N.  J.  Err.  &  App.> 
67  Atl.  375,  both  cases  under  the  fourth  sec- 
tion of  the  act  of  1903.  But  In  onr  opinion 
the  state  Is  none  the  less  a  party  because  of 
the  right  conferred  on  a  certain  class  of  pri- 
vate relators  to  institute  the  suit,  and  a  mere- 
rule  of  practice  neither  has,  nor  was  intended 
to  have,  the  effect  of  eliminating  It  aa  such 
party.  Even  if  the  omission  of  the  state 
from  the  title  be  a  defect  It  Is  merely  a 
formal  one,  not  the  subject  of  general  de- 
murrer, and  amendable.  This  ground  of  de- 
murrer must  therefore  fall. 

The  question  then  arises  whether  respond- 
ent forfeited  his  office  by  falling  to  take  the 
oath  within  10  days  after  appointment  The 
provision  of  the  statute  (P.  L.  1001,  p.  240> 
on  this  point  is  as  follows:  Section  3  pro- 
vides for  the  original  appointment  of  mem- 
bers for  one,  two,  and  three  years,  the  ap- 
pointment of  successors  after  expiration  of 
terms,  and  the  filling  of  vacancies  for  un- 
expired terms.  Section  4,  that  within  10 
days  they  sliall  meet  and  oi^anize  by  elect- 
ing a  chairman  and  taking  a  prescribed 
oath ;  that  the  city  or  town  derk  shall  be 
ex  officio  clerk  of  the  board,  and  then  goes 
on  to  soy,  "should  any  person  or  persons  ap- 
pointed to  be  a  member  or  members  of  any 
such  board  fail  to  qualify,  as  herein  provid- 
ed, within  said  ten  days,  such  failure  shall 
cause  a  vacancy  or  vacancies  to  exist  In 
said  board,  which  shall  be  filled  as  hereinbe- 
fore provided."  It  is  argued  that  this  clause 
does  not  refer  to  any  but  the  original  ap- 
pointments, and  hence  that  when  Myers  fail- 
ed, as  his  demurrer  admits  he  did,  to  take 
the  oath  within  10  days  after  his  second  ap- 
pointment it  was  an  omission  curable  by  bla 
later  qualification.  We  think,  however,  that 
the  clause  quoted  was  Intended  to  refer  to  all 
appointments,  original  or  otherwise,  and  there- 
fore that  by  Myers'  noncompliance  a  vacancy 
arose.  Counsel  for  respondent  again  ai^ues 
that  no  vacancy  can  exist  until  it  Is  Judicially 
declared,  relying  on  Clark  v.  Bnnis,  45  N.  J. 
Law,  69.  That  case,  however,  related  merely 
to  the  validity  of  process  executed  by  a  sher- 
iff, who,  though  elected  for  three  years,  fail- 
ed to  renew  his  bond  annually,  as  required  by 
law,  and  was  decided  on  the  principle  that, 
notwithstanding  the  statute  provided  that 
such  failure  should  render  the  office  vacant, 
he  was  still  sheriff  de  facto  until  a  new 
sheriff  legally  took  his  place;    Bat  hi  the 
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<a8e  at  bar  tlie  oath  Is  In  our  Judgment  a 
prerequisite  to  qnallflcatlon;  and.  while  re- 
spondent's acts  as  an  officer  de  facto  would 
tie  snstftlned  on  public  grounds  (Resell  t. 
Board  of  Education,  68  N.  J.  Law.  498,  53 
AM  398;  Bosel]  v.  Avon  by  the  Sea.  70  N.  J. 
Law,. 336,  57  AtJ.  1132),  the  taUng  of  the 
«ath  ia  form  aa  required  by  law  la  as  essen- 
tial to  his  enjoyjneut  of  the  office  as  the  ap- 
pointment itself.  So  It  was  held  by  this 
ooart  in  cases  where  the  relator  claiming  the 
office  had  failed  himself  to  qualify  by  taking 
the  oath  (Haytor  v.  Beoner,  87  N.  J.  Imw, 
m  52  AtL  351.;  Manahan  v.  Watts,  64  K. 
J.  Law,  465,  46  Atl.  813),  and  we  conceive 
that  the  same  principle  must  apply  to  the 
respondent  whose  title  is  attached.  There 
seems  to  be  no  valid  reason  why  In  such  a 
case  a  legal  appointment  cannot  be  made  to 
All  rach  vacancy,  nor  why  the  appointee  hav- 
Ipfoilly  quallfled,  cannot  assert  in  the 
same  suit  the  right  of  the  public  to  oust  the 
Intruder  and  nis  own  right  to  take  and  bold 
the  office.  The  statute  seems  to  be  framed  to 
meet  Just  such  a  contingency,  and  the  public 
food  Is  snbserved  by  avoiding  a  hiatus  in 
the  tenure. 

Onr  conclusion,  therefore,  Is  that  the  de- 
murrar  shonld  be  overmled,  with  costs,  and 
Jodsmeut  entered  that  the  respondent  should 
be  oQBted  from  the  office  of  excise  commis- 
sioner of  New  Brunswick,  and  that  the  re- 
lator Is  eoUtled  thereto. 


MASON  V.  ROSS. 

<Coort  of  Chancery  of  New  Jersey.    Oct  27, 
1908.) 

1  Dedicatiom  (S  31*)— Highways— Accept- 

Dedication  ctf  a  public  highway  may  be 
made  by  the  creation  of  an  easepent  of  way  in 
a  deed  of  conrennce  describing  the  way  as  a 
Areet,  and  the  dedieatloD  may  be  made  In  pne- 
wnti,  to  be  accepted  and  nsed  in  fnturo.  Un- 
til accepted  by  the  pabllc  authoritieB,  either 
fonnatly  or  by  neiag  worked  and  repaired.  It  re* 
naios  a  private  easement. 
„[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  61.  65 ;  Dec.  Dig.  f  81.«] 

X  HlOHWATS  (S  79*)— Ndnitseb— Efteot. 

NoQoser  of  a  pabllc  highway  for  more  than 
20  jeais  will  not  operate  to  extinguldi  the  pub- 
lic's right  of  easement 

AEd.  Note.~For  other  cases,  see  Highways, 
Cent  Digi  I  281 ;  Dec  Dig.  S  79.*] 

&  EAsnozm  (I  80*)  —  Pbxvatb  Wat — Non- 
user. 

Nonsser  of  a  private  way  for  more  than 
20  years  will  operate  to  extinguish  an  easement, 
If  coupled  with  an  adverse  enjoyment 
AEA.  Note.— For  other  cases,  see  EJaflementa, 
Ont  Dig.  H  77-70;  Dec.  Dig.  S  30.*] 

4  Gasehehtb  (I  80*)  — Abardonmbht  — Ex- 

TINQUISHHEm. 

A  right  of  way,  either  public  or  private, 
stay  be  lost  by  abudonment ;  and  It  is  not  so 
nach  the  duration  of  the  cesser  to  ose,  but  the 
satDre  <^  the  acts  done,  which  are  material  In 
detennining  whether  or  UQt  the  easement  has 
weo  extinguished  by  an  equitable  estoppel  aris- 


ing out  of  matter  In  Hba  time  of  nonuser 
may  be  fanmaterial. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  H  77-79;  Dec.  d£  |  80.*] 

(Syllabus  by  the  Court) 

Bill  Uary  U  Mason  against  James  Boss 
for  an  Injunctlim.  BUI  dltmlsBed. 

The  accompanying  diagram  contains  a  suf- 
ficient number  of  the  lines  on  the  page  of  the 
City  Atlas  of  Trenton,  wlilch  was  offered  In 
evidence,  to  Ulnstrate  the  references  to 
boundary  lines  and  dimensions  set  forth  In 
the  (q>lnlon. 


John  H.  Backes,  for  complainant  William 
J.  Walsh  and  Barton  B.  HntchhuMm,  for  de- 
fendant 

WALKER,  V.  C.  The  defendant  commenced 
the  erection  of  a  dwelling  house  upon  a  lot 
of  land  25  feet  In  width  and  204  feet  In 
depth,  fronting  on  the  easterly  side  of  South- 
ard street,  In  the  city  of  Trenton,  and  the 
progress  of  the  work  was  arrested  by  an  In- 
junction of  this  court  The  complainant 
claims  that  she  has  an  easement  over  the 
lands  on  which  the  building  stands,  either  as 
a  way  appurtenant  to  other  lands  of  hers, 
binding  upon  the  premises  in  question,  or  as 
one  of  the  public  by  reason  of  a  dedication  of 
the  way  as  a  public  way  or  street  It  la 
conceded  that  Benjamin  Albertson  owned  the 
locus  In  quo.  Including  the  lands  of  the  com- 
plainant and  other  adjacent  land  In  1S6S, 
and  In  October,  1870,  conveyed  to  John  Tay- 
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lor  part  of  thoae  lands,  beginning  on  the 
easterly  Bide  of  Southai^  street  and  running 
1^  the  northwesterly  line  of  a  propooed 
street  25  feet  la  width,  204  feet  deep.  This 
course  Is  the  southerly  line  of  part  of  the 
complainant's  land,  which  land  came  to  her 
mediately  from  B^amln  Albertson,  through 
sundry  mesne  conveyances.  At  a  later  pe- 
riod, the  time  not  being  fixed,  a  row  of  bouses 
was  erected  on  the  southerly  side  of  tbls 
street,  called  and  known  as  "murderers' 
row."  Conveyances  were  made  of  bouses  In 
tbls  row  as  being  a  certain  distance  easter- 
ly from  Southard  street,  and  on  the  souther- 
ly side  of  Carroll  street,  namely,  the  street 
In  question.  In  the  year  1895  Albertson,  hav- 
ing disposed  of  all  of  the  rest  of  the  tract, 
conveyed  his  estate  in  that  part  of  It  some- 
times called  "Carroll  street,"  and  sometimes 
"East  Carroll  street"  being  the  lot  26  by  204 
feet,  on  which  the  defendant  has  commenced 
the  erection  of  his  building,  to  the  Mechanics* 
Mutual  Ijoan  Association,  describing  the  same 
by  metes  and  bounds,  but  not  calling  It  a 
street.  In  December,  1895,  the  loan  associa- 
tion conveyed  to  the  defendant  and  John  G. 
Iless  its  lands  at  the  site  In  question,  and  the 
defendant  claims  title  by  virtue  of  the  con- 
veyance from  the  loan  association  to  himself 
and  Hess,  and  says  that  by  virtue  thereof 
they  entered  Into  the  full  and  absolute  pos- 
session of  the  tract  and  held  the  same,  and 
subsequently,  In  the  same  year,  erected  on 
the  lands,  about  100  feet  easterly  from  South- 
ard street,  a  garbage  crematory,  covering 
about  IC  feet  of  the  width  of  the  land  called 
a  street,  and  used  and  operated  the  same  for 
a  number  of  years,  without  auy  objection  or 
complaint  on  the  part  of  the  abutting  owners, 
one  of  whom  was  a  predecessor  In  title  of  the 
complainant;  that  the  defendant  and  Hess 
filled  up  the  lot  with  earth,  and  used  It  In 
connection  with  the  crematory.  It  was  neces- 
sary for  tbem  to  fill  the  lot  with  earth  to  get 
access  to  it,  because  of  the  abutment  wall  of' 
the  Southard  street  bridge,  which  will  be  re- 
ferred to  subsequently.  Hereafter  the  de- 
fendant will  be  referred  to  alone  as  the  own- 
er of  the  servient  tenement.  The  complain- 
ant, as  already  said,  was  not  an  abutting 
owner  at  that  time.  Her  title  was  derived 
by  devise  from  her  husband,  whose  will  was 
proved  Angust  19,  1808.  His  title  was  de- 
rived by  conveyance  dated  December  10,  1897. 
In  1889  the  county  of  Mercer  built  an  elevat- 
ed bridge  across  the  railroad  and  canal  on 
Southard  street,  north  of  the  locus  In  qno, 
and  raised  the  grade  of  Southard  street,  by 
way  of  approach  to  the  bridge,  to  a  height 
of  about  17  feet  across  the  tract  or  street  In 
question,  thus  shutting  off  access  to  Southard 
street  from  East  Carroll  street,  so  called. 
Some  time  since,  the  houses  known  as  "mur- 
derers' row"  were  demolished,  whereupon  all 
apparent  traces  of  the  street  became  obliter- 
ated. During  the  time  the  "row"  was  In  ex- 
istence there  appears  to  have  been  a  few  trees 
set  out,  and  some  sort  of  path  by  way  of 


sidewalk  seems  to  have  existed  from  the 
"row"  to  Southard  street  There  apparently 
never  was  any  clearly  defined  street  at  the 
point  In  qnestion;  the  bouses  being  built 
on  what  had.  the  appearance  of  a  small  com- 
moD.  The  Intention  of  Albertson  was  un- 
doubtedly to  lay  out  and  dedicate  a  street,  to 
be  called  East  Oarroll  street,  leadliv  fnnD 
Southard  street  easterly.  Not  only  did  he 
and  his  successors  In  title  make  conveyances 
with  reference  to  the  locus  In  quo  as  a  street, 
but  the  title  to  part  at  least  of  the  land  on 
the  Albertson  tract  which  has  come  to  the 
defendaut  makes  express  mention  of  the 
street,  and  put  him  upon  notice  as  to  its  lo- 
cality, If  In  fact  he  did  not  know  of  Us 
lines.   Upon  this  score  there  Is  no  dlfllculty. 

It  Is  conceded  that  the  municipal  authorl- 
ties  of  Trenton,  within  whose  corporate  lim- 
its are  the  premises  In  question,  never  ac- 
cepted the  proposed  street,  or  repaired  or 
worked  It,  assuming  the  public  to  have  gain- 
ed an  easement  therein  by  dedication  or 
user.  Counsel  for  complainant  relies  largely 
upon  Booream  v..  North  Hudson  County  R. 
R.  Co.,  40  N.  J.  Eq.  657,  5  Atl.  106,  hi  which 
the  Court  of  Errors  and  Appeals  said: 
"When  the  language  of  a  deed  Is  sufficient 
to  create  an  easement  of  a  right  of  way 
over  the  premises  conveyed  as  an  appurtenant 
to  the  grantor's  premises  lying  adjacent 
thereto,  and  words  are  added  Indicating  a 
purpose  to  dedicate  the  way  as  a  public 
street  held,  that  the  creation  of  a  public 
right  to  be  enjoyed  In  future  whenever  the 
public  authorities  might  see  fit  to  accept  the 
dedication,  was  not  inconsistent  with  the 
private  easement,  which  Inured  to  the  gran- 
tor Immediately  from  the  grant  and  that 
the  latter  was  entitled  to  the  tise  of  the  way, 
although  the  public  bad  not  accepted  the 
dedication."  No  map  or  plat  of  the  tract 
showing  the  street  In  question  was  ever  filed, 
and  the  defendant  lays  great  stress  upon 
that  fact,  and  claims  that  there  Is  no  evi- 
dence of  a  dedication.  But  I  do  not  under- 
stand that  a  map  or  plat  Is  necessary ;  for. 
as  was  said  by  Vice  Chancellor  Reed,  In  Sel- 
bert  V.  Graff  (N.  J.  Ch.)  38  Atl.  970:  "Al- 
though there  may  be  no  reference  to  a  map. 
yet  the  fact  that  land  Is  described  In  a  deed 
as  bounding  upon  a  street,  and  there  are 
marked,  upon  the  grounds  adjacent  to  the 
land  sold,  traces  of  the  existence  of  a  street, 
tbls  condition  of  affairs  will  produce  the 
same  result."  The  complainant  succeeds  and 
the  defendant  falls  on  the  question  of  dedica- 
tion. The  dedication  was  made  by  Albertson 
In  praasentl,  to  be  accepted  and  used  in  futu- 
re. See  Mayor  of  Jersey  City  v.  Morris  Canal 
Co.,  12  N.  J.  Eq.  547,  563.  Nevertheless,  in 
my  opinion,  the  decision  of  this  case  does 
not  depend  upon  the  question  of  dedication 
or  no  dedication,  but  upon  the  question  of 
equitable  estoppel.  In  other  words,  has 
there  been  such  an  abandonment  and  cesser 
of  the  use  of  this  strip  of  land  called  a  street 
as  to  disentitle  the  complainant  to  the  re- 


Digitized  by  Google 


MASON  T.  BOSS. 


148 


Ilef  die  seeka,  namelr.  an  Injunction  restrain- 
ing the  defendant  from  In  any  manner  In- 
terfering witb  her  use  of  the  street,  and 
compelling  the  defendant  to  remove  bo  macb 
of  the  balldlng  as  be  has  erected  upon  Its 
site?  That  there  can  be  an  abandonment  of 
both  public  and  private  ways  Is  supported  by 
abundant  authority.  On  the  bearing  an  offer 
was  mad^  on  behalf  of  the  defendant,  to 
show  that  the  Mechanics'  Matoal  Loan  As- 
sociation, while  the  owner  of  "murderers' 
row,"  sued  the  county  of  Mercer  for  closing 
up  the  street  or  way  In  question,  and  that 
Peter  Debe,  while  the  owner  of  the  tract  now 
owned  by  the  complainant,  made  a  deed  of 
release  to  the  county  for  the  damages  which 
be  bad  sustained  by  the  building  of  the  ap- 
lu-oach  to  the  Southard  street  bridge,  which 
shuts  off  access  from  the  alleged  street  to 
Sonthard  street  Undoubtedly  It  was  these 
proceedings,  and  the  obstmctlon  of  the  street 
or  way,  which  led  Albertson  in  1896  to  make 
a  conveyance  of  the  street  to  the  loan  asso- 
ciation. He  and  the  association  certainly 
believed  that  all  rights  in  the  way  were  ex- 
tii^ished,  and  the  association  unquestion- 
ably conveyed  to  Hess  and  Ross,  upon  the 
understanding  of  all  parties,  that  the  ease- 
ment, public  or  private,  had  been  extln- 
golahed.  The  otter  of  the  testimony  advert- 
ed to  was  excluded,  and  I  think  properly  so,  as 
to  the  suit  for  damages,  but  not  so  as  to  the 
release  from  D^e,  as  will  hereafter  appear. 
Sorely,  If  the  grade  of  Southard  street  had 
not  been  raised  and  an  embankment  thereby 
erected  across  the  entrance  to  East  Carroll 
street,  so  called,  the  com[dalnant's  rights 
would  not  have  been  lost  by  the  conveyance 
of  the  fee  of  the  street  by  Albertson  to  the 
loan  association,  and  by  it  to  Hess  and  Ross, 
and  by  their  obstruction  of  It  with  their 
crematory,  and  the  defendant's  present  ob- 
struction with  his  building.  If  the  way 
were  a  public  one,  its  being  obstructed  for 
over  ao  years  would  not  eztlngnlab  the  pub- 
lic's right  If  a  private  one,  the  right  has 
not  been  lost  by  nonnser,  because  20  years 
of  nonuse  has  not  continued,  coupled  with  an 
adverse  enjoyment  The  easement  of  way, 
whether  public  or  private,  over  the  locus  In 
quo  has  been  lost  to  the  complainant,  If  lost 
at  all,  by  reason  of  the  changed  conditions 
of  and  concerning  the  whole  tract  originally 
owned  by  Albertson,  and  of  which  her  lands 
are  a  part,  and  by  reason  of  the  operations 
of  the  defendant  upon  the  tract  In  question, 
without  protest  from  the  c(HuplBlnant  and 
her  predecessors  In  title,  whereby  an  equita- 
ble estoppel,  precluding  the  complainant 
from  asserting  the  right  to  use  the  locos  in 
4D0  as  a  way  or  street,  has  arisen. 

True  It  is,  that  when  only  the  foundations 
of  the  house,  now  partly  erected  upon  the 
tract,  were  built  the  defendant  was  warned 
to  desist,  and  in  the  face  of  warning  he  pro- 
ceeded wWi  his  building  operation  until 
storied  by  the  Injunction  of  this  court ;  but, 
after  all*  aoceat  over  the  locus  in  quo  to. 


Southard  street  bad  been  cut  off  between  1889 
and  1005,  a  period  of  six  years,  by  the  pres- 
ence of  the  abutment  wall,  built  across  It  on 
Southard  street  by  way  of  approach  to  the 
Southard  street  bridge,  which  wall  showed  a 
perpendicular  face  of  some  IT  feet,  and  the 
defendant,  after  acquiring  the  land,  built  a 
garbage  crematory  on  part  of  this  way,  and 
by  filling  In  with  earth  made  a  way  from 
the  crematory  out  onto  Southard  street  He 
was  not  obliged  to  make  this  embankment 
for  the  benefit  of  abutting  owners.  He  made 
It  for  the  benefit  of  himself.  He  was  not 
required  to  maintain  It  for  the  benefit  of 
abutting  owners,  and  he  removed  It,  or  at 
least  that  part  of  It  where  the  cellar  walls 
of  the  building  whose  erection  he  has  com- 
menced are  placed.  The  annexed  diagram 
shows  the  exact  situation  of  the  locus  In 
quo  with  reference  to  the  whole  premises 
originally  owned  by  Albertson,  more  than 
one-half  of  which  he  conveyed  to  Debe,  and 
which  property  (Dehe's)  Is  now  In  the  iwsses- 
slon  of  the  complainant.  The  strip  of  laud 
which  was  the  street  or  way  in  question  Is  a 
trifle  larger  than  two  ordinary  city  building 
lots.  It  Is  25  feet  in  width  by  204  feet  deep. 
It  Is  a  cul-de-sac,  but  that  would  not  prevent 
its  becoming  a  highway.  State  v.  Bishop, 
39  N.  J.  Law,  226,  228.  The  city  of  Trenton 
never  accepted  the  dedication  of  this  so-called 
street,  or  woAed  or  repaired  It;  which  Is  not 
to  be  wondered  at,  and,  since  the  county  of 
Mercer  has  raised  the  grade  of  Southard 
street,  through  which  street  It  laid  and  built 
the  abutment  wall  across  this  way  to  the 
height  of  some  17  feet  to  the  bridge  beyond, 
it  is  safe  to  say  that  the  city  of  Trenton  nev- 
er will  have  anything  to  do  with  the  locus  in 
quo  as  a  street  or  public  way.  To  do  so 
would  be  absurd.  Since  the  demolition  of 
"murderers'  row"  there  Is  no  occasion  for 
the  use  of  this  street  as  a  way  appurtenant 
to  the  lands  whereon  the  tenements  which 
composed  that  row  were  erected.  This  prop- 
erty, where  stood  the  row,  as  I  understand 
it.  Is  now  In  the  defendant  However  .that 
may  be,  so  far  forth  as  the  complainant  is 
concerned,  the  situation  is  as  thoi^h  all  the 
land  on  the  tract,  formerly  of  Albertson,  ex- 
cluding the  tract  owned  by  the  complainant 
and  excluding  the  street,  Is  In  the  defendant ; 
for  the  complainant  does  not  claim  a  right 
to  use  the  way  for  access  to  any  premises 
save  her  own.  Now  as  a  matter  of  fact  her 
premises  are  100  feet  front  on  Southard 
street,  binding  northerly  on  the  way  ki  ques- 
tion and  running  round  the  same  to  the 
rear,  forming  an  L,  the  rear  portion  being 
71  feet  wide  and  extending  down  to  and  hav- 
ing a  frontage  of  that  width  on  Raywood 
all^,  an  alley  10  feet  wide,  which  runs  out 
Into  Southbrd  street,  100  feet  southerly  from 
the  southerly  line  of  the  way  In  question. 
The  complainant  not  only  has  access  to 
Southard  street  through  this  alley,  but  also 
-has  access  to  Southard  street  .waOv  the 
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brliUce  nortb  of  fiie  loan  In  quo  and  north 
of  tbe  terminus  of  the  abutment  wall. 

The  defendant  denies  that  the  complainant 
has  any  eaaemmt  hi  the  premises,  and  clahns 
title  in  himself,  which  title  does  not  d^end 
jxpon  prescription,  bat  upon  his  deeds  and 
the  fact  of  an  abandonment  of  the  easement, 
public  or  private,  whereby  tbe  rights  of  way 
over  the  street  In  question  were  extlngnitOi* 
ed.  In  Baldwin  t.  Trimble,  8D  Hd.  S96,  at 
page  402.  87  AtL  178  (86  L.  R.  A.  489).  the 
court  said:  "Whilst  an  encroa<Ament  on  a 
highway  IB  conduslTely  settled  In  Maryland 
to  be  a  public  nnlaance  which  can  never 
crow  prescription  into  a  private  right. 
*  *  *  yet  it  may  be  true  and  In  perfect 
harmony  and  accord  with  that  doctrine  that 
cases  concerning  public  streets  can  arise  of 
audi  a  diaracter,  and  founded  iukhi  an  actu- 
al and  notorious  abandonment  of  the  high- 
way by  the  public,  that  justice  requires  an 
•equllmble  estoppel  shall  be  asserted,  eves 
against  the  public.  In  favor  of  Individuals. 
In  that  event  such  cases,  as  observed  by 
Judge  DlUon.  Svlll  form  a  law  unto  them- 
selves,* and  wiU  *not  fall  wltUn  the  legal 
operation  ot  limitation  enactments.  *  •  • 
There  is  no  danger.*  be  continues,  Hn  neog- 
nislng  the  principle  of  an  estc^pel  in  pals  as 
applicable  to  such  cases,  as  this  leaves  the 
court  to  decide  the  question,  not  by  the  mere 
lapse  of  time,  but  all  the  drcumstances  of 
the  case,  to  hold  the  public  estoppel  or  not 
as  right  and  Justice  may  require.' "  In  this 
case  (Baldwin  r.  Trimble)  the  court  went  on 
to  review  tbe  facts  which  In  Its  opinion  cxe- 
ated  an  equitable  estoppel  against  the  public. 
There  was  no  evidence  that  the  road  was 
«ver  laid  out  by  the  municipal  authorities, 
or  that  It  was  ever  accepted  by  them  or 
kept  In  repair  at  public  expense,  but.  If  ever 
•claimed  by  the  public  at  all,  It  was  finally 
abandoned,  not  because  encroached  on  hy 
abutting  proprietors  (which  in  fact  was  the 
■case),  but  because  no  longer  needed  by  the 
public  Being  no  longer  needed  and  no  long- 
er  used,  it  was  actually  closed  to  travel,  and 
permanent  structures  were  built  across  Its 
entire  width  for  a  distance  of  seven  squares 
of  its  length.  There  seemed  to  have  been 
no  objection  to  the  erection  of  buildings 
across  the  road,  and  tbe  court  remarked  that 
It  would  be  inequitable  in  the  extreme  to 
permit  the  public  to  reassert  a  claim  to  the 
bed  of  the  road,  after  having  actually  aban- 
doned It  altogether,  and  to  subject  every  in- 
dividual who  bad  innocently  and  in  good 
faith  expended  money  in  the  construction  of 
buildings  upon  it,  to  an  Indictment  for  main- 
taining a  public  nuisance,  and  to  tbe  penalty 
of  removing  the  buildings  themselves,  when 
there  was  no  longer  the  sligbtest  need  for 
the  road.  The  court  further  remarked,  at 
page  404  of  85  Md.,  at  page  178  of  87  AU. 
(SO  L.  B,  A.  489):  "If  ever  there  was  a  case 
where  the  doctrine  of  equitable  estoppel 
ought  to  prevail  against  the  public.  It  cer- 
tainly Is  the  case  at  bar;  and  we  according- 


ly hold^not  Hat  tbe  appelant  has  acquired 
by  prescription  a  right  to  that  part  of  Lan. 
vale  road  between  his  two  lots— but,  having 
title  thereto  under  his  deeds  subject  to  an 
easement  In  tlie  public,  and  Uie  easement 
having  he»  abandoned  so  that  tbe  public 
are  equitably  estopped  to  reclaim  it,  his  title 
to  the  parcds  of  the  road  claimed  by  him.  Is 
merdiantable."  In  the  case  just  retorred  to 
(Baldwin  T.  -  Trimble  the  abandonment  of 
the  road  had  oisfied  for  a  period  of  25 
years,  but  I  do  not  understand  that  the 
abandonment  must  be  for  svch  a  period  as 
would,  under  the  statute  of  limitations,  op- 
erate to  defeat  a  private  right  of  way.  On 
the  contrary,  the  rule  Is  just  the  opposite, 
and  every  case  In  which  an  equitable  est<4»- 
pel  is  claimed  depends  iqxm  its  own  particu- 
lar facts.  In  P<^  V.  Devereuz,  5  Gray  400. 
the  Supreme  Judicial  Court  of  Massachn* 
setts  said,  at  page  412:  '*It  la  not  the  dura- 
tion of  the  cesser  to  use  the  easemffiit,  but 
the  nature  of  the  act  done  by  the  owner  of 
the  easemmt.  or  of  the  advwse  act  acquiesced 
In  by  him,  and  the  Intention  whldi  the  one 
or  the  other  indicates,  that  Is  material. 
Queen  t.  CRborley,  12  Ad.  El,  N.  B.  GIS.  And 
a  cesser  of  use  for  a  less  period  than  20 
ytturSt  accompanied  acts  clearly  Indicating 
the  intentitm  to  abandon  tbe  rl^t,  is  snflOr 
dent** 

Of  courses  private  way  may  be  extinguish- 
ed by  an  adverse  possession  for  the  full  pe- 
riod of  20  years.  Such  a  possession  -will 
defeat  the  title  to  an  easement  by  analogy  to 
the  statute  of  limitations.  Street  v.  Oriffltha. 
SO  N.  J.  Law,  666.  658.  14  Atl.  898.  Nonuaer, 
accompanied  by  acts  on  the  part  of  either 
the  owner  of  the  dominant  or  the  servient 
tenement  which  manifest  an  intention  to 
abandon,  and  which  destroy  the  object  for 
which  the  way  was  created,  or  the  means  of 
Ite  enjoyment,  will  effect  an  abandonment. 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  vol.  23, 
p.  42.  In  Queen  v.  Chorl^,  12  Ad.  &  E.  N. 
S.,  613,  Lord  Chief  Justice  Denman  remark- 
ed, at  page  617:  "The  learned  judge  appears 
to  have  told  tbe  Jury  that  no  interruption 
by  the  public  for  a  shorter  period  than  20 
years  would  destroy  the  right  [In  a  private 
way].  If  this  were  laid  down  as  a  rule  of 
law,  or  even  as  a  conduslve  presumption  of 
fact,  we  think  in  the  former  case  It  was  er^ 
roneous,  and  In  the  latter  would  be  likely 
to  mislead  the  jury,  as  turning  their  atten- 
tion to  a  definite  period  of  time  as  the  ground 
for  decision,  when  time  might  in  truth  be 
wholly  immaterial,  or  only  in  part  material. 
*  *  *  The  learned  judge  appears  to  have 
proceeded  on  the  ground  that,  as  20  yeartf 
user  In  the  absence  of  an  express  ^rant 
would  have  been  necessary  for  the  acqalal- 
tion  of  the  right,  so  20  years  cesser  of  the 
use,  in  the  absence  of  any  express  release, 
was  necessary  for  ite  loss.  But  we  appre- 
hend that,  as  an  express  release  of  the  ease- 
ment would  destroy  it  at  any  moment,  so 
the  cesser  of  use^  coupled  with  any  act 
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clearly  IndlcatlTe  of  an  Intention  to  abandon 
tbe  right,  would  hare  tbe  same  effect  with- 
out any  reference  to  time.    For  example, 
this  being  a  rlgbt  of  way  to  the  defendant's 
malt  house,  and  the  mode  of  user  bj  drlTlng 
carts  and  wagons  to  an  entrance  from  the 
lane  into  tbe  malt  bonse  yard.  If  tbe  defend* 
ant  had  remoTcd  his  malt  hoiue,  turned  the 
premises  to  some  other  nse,  and  walled  np 
the  entrance,  and  then  for  any  conalderable 
period  of  time  acqniesced  In  tbe  unrestricted 
use  by  tbe  public,  we  concelro  the  easement 
voold  have  been  entirely  gone.   It  Is  not  so 
mcch  tbo  duration  of  the  cesser  as  the  na- 
ture of  the  act  done  by  tbe  grantee  of  the 
easement,  or  of  the  adverse  act  acqnfesqed 
In  by  him,  and  the  intention  in  blm  which 
either  tbe  one  or  the  other  Indicates,  which 
are  material  for  the  conslderaUoa  of  the 
Jnry.   The  period  of  time  is  only  material 
as  one  element  from  which  tbe  grantee's  In- 
tention to  retain  or  abandon  his  easement 
may  be  Inferred  against  lilm;  and  what  pe- 
riod may  be  sufficient  In  any  particular  case 
most  depend  on  all  tbe  accompanying  circum- 
stances.  This  Is  tbo  principle  on  which  the 
judgments  of  all  tbe  members  of  this  court 
proceeded  in  Moore  r.  Rawson,  3  B.  &  0.  832, 
and  which  was  adopted  In  Ligglus  t.  Inge,  7 
Bing.  682,  603.    It  Is  true  that  those  were 
cases  between  two  Individuals,  and  not  be- 
tween the  public  and  one  Individual:  But 
that  can  make  no  difference."   Tbe  doctrine 
of  Queen  v.  Chorley  has  been  approved  In 
this  state.   Said  Mr.  Justice  Depue,  speaking 
for  the  Supreme  Court  In  Homer  v.  Still- 
well,  35  N.  J.  Law,  307,  at  page  314:  "Even 
vhcrt!  the  cesser  of  use  has  not  been  for  20 
years,  adverse  acts  on  the  part  of  tbe  owner 
of  tbe  servient  tenement,  which  have  been 
acquiesced,  in  by  tbe  owner  of  the  easement, 
are  material  for  the  consideration  of  the  Jury 
OQ  the  question  of  abandonment.   Queen  v. 
Chorley.  12  Q.  B.  B73.    Under  such  drcum- 
stauces  abandonment  arises  out  of  the  prin- 
ciples of  an  equitable  estoppel."   The  same 
learned  Judge,  speaking  for  the  Court  of  Er- 
rors and  Appeals  in  Rarltan  Water  Power 
Ca  T.  Vej^te,  21  N.  J.  Eq.  463,  dted  Queen 
r.  Chorley,  at  page  4S0,  where  be  said: 
"Abandonment  Is  a  question  of  Intention. 
Nonuser  is  a  fact  In  determining  It   *   *  * 
Its  wei^t  most  depend  upon  the  Intention 
to  be  drawn  from  Its  duration,  character, 
and  accompanying  acts."    In  Jordan  v.  Olty 
of  Cbenoa.  166  111.  530.  47  N.  &  191,  It  was 
held:  "While  tbe  statute  of  limitations  does 
not  run  in  ftvor  of  an  Indivldnal  against  a 
municipality  holding  streets  and  alleys  for 
tbe  general  pidjlle  under  acceptance  of  a  ded- 
ication, yet  the  doctrine  of  equitable  es- 
toppti  ariting  from  abandonment  and  nonus- 
er may  be  Invoked  against  It"  City  of  Big 
Rapids  T.  Comstock,  6&  Mich.  78.  31  N.  W. 
811,  was  a  case  In  which  the  city  filed  a  bill 
to  aijoin  tbe  erection  of  a  building  that  en- 
croached 414  Inches  on  a  street;  and  It  was 
held  that  equity  would  not  gnuit  railed  it 


being  out  of  all  proportion  to  the  nature  and 
extent  of  the  injury  done,  or  likely  to  be 
sustained,  by  the  encroadmient  In  Lyie  t. 
Lesia,  64  Mich.  16,  81  N.  W.  28,  it  was  said: 
"Where  a  highway  was  surveyed,  and  more 
or  less  work  done  thereon  for  some  10  years, 
when  a  new  road  was  opened,  and  the  old 
one  abandoned  by  the  public,  there  being  for 
12  years  no  travel  over  It  except  by  strag- 
glers and  lumbermen  on  foot  u^d  tbe  teams 
of  persons  owning  tbe  land,  who  used  the 
old  road  for  their  convenience  In  working 
the  premises,  and  6  years  after  such  aban- 
donment the  landowner  fenced  In  the  land, 
which  remained  undisputed  for  6  years, 
when  the  commissioner  of  highways  assum- 
ed to  rater  upon  the  premises  to  repair  tbe 
old  highway,  held,  that  an  Injunction  was 
properly  granted  to  restrain  such  action; 
there  being  no  principle  of  equity  that  will 
sanction  or  stistaln  such  attempt  to  reha- 
bilitate an  extinct  road  with  the  life  It  may 
have  once  had  by  reason  of  Its  user  before 
its  abandonment  Where  a  highway  commis- 
sioner altered  and  practically  vacated  a 
highway,  which  action  was  accepted,  and 
treated  for  12  years  as  valid  by  every  one 
Interested,  and  by  tbe  public  generally,  held. 
In  a  suit  by  the  landowner  to  enjoin  the  pub* 
lie  authorities  from  reopening  said  road, 
that  they  cannot  defend  by  showing  the  Il- 
legality of  the  action  of  tbe  commissioner  In 
vacating  the  road  for  want  of  the  required 
statutory  notice  to  the  landowners." 

Now,  as  we  have  seen,  cases  of  this  char- 
acter— that  is,  cases  In  which  an  easement 
is  said  to  be  extinguished  by  abandonment — 
form  a  law  unto  themselves;  that  Is,  each 
case  depends  upon  Its  own  particular  facts 
as  to  whether  or  not  there  has  been  an  aban- 
donment irrespective  of  any  question  of  the 
operation  of  a  statute  of  limitations.  Aban- 
donment depends  upon  tbe  nature  of  the 
acts  done  or  acquiesced  in,  with  reference 
to  tbe  obstruction  of  the  way.  The  time  of 
the  cesser  of  the  use  may  be  wholly  Immate- 
rial, and  the  period  of  time  in  any  given 
case  must  depend  on  all  the  accompanying 
drcnmstances.  Now,  further,  the  facts  up- 
on which  an  abandonment  has  been  worked 
In  this  case  are  the  building  of  the  abutment 
wall,  to  a  sheer  height  of  some  17  feet  en- 
tirely across  the  way  la  qu^tton,  tiias  com- 
pletely obstructing  It;  the  fact  that  it  re- 
maiaed  so  obstructed  for  the  six  years  be- 
tween 1889  and  1906;  that  the  complain- 
ant's predecessor  In  title,  Dehe,  or  his  dev- 
isee, had  title  to  the  premises  during  all  that 
tUne;  that  the  building  of  an  embankment 
by  the  defendant  from  the  top  of  tbe  South- 
ard street  wall  down  to  and  past  the  crema- 
tory, which  be  erected  partiy  on  the  strip  In 
question,  was  a  decided  appropriation  by 
him  of  the  way  to  his  own  use.  This  he 
did  during  the  holding  of  Dehe,  whose  rights 
In  the  way  had  become  extinguished.  Dehe 
and  his  devisee  retained  title  until  July. 
1887,  wlill«  the  proofs  show  that  the  d^end- 
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ant  acquired  title  and  buUt  the  crematory  In 
18»5.  These  further  facts  are  pertinent: 
The  embankment  has  been  removed  at  the 
abutment  wall,  at  least  to  the  depth  of  the 
cellar  of  the  building  which  has  been  partly 
erected,  say  to  a  depth  of  6  to  8  feet,  and,  If 
opened  as  a  street,  the  complainant  would, 
like  her  predecessors  In  title,  be  able  only, 
In  traversing  the  way,  to  go  up  against  a 
stone  wall.  The  complainant  has  Ingress  and 
egress  to  and  from  her  lands  Into  Southard 
street  just  north  of  the  locus  In  quo,  and  on 
the  south  into  Baywood  alley,  and  therefore 
no  necessity  exists  for  use  of  the  way  by 
her.  The  truth  Is  there  was  an  absolute 
physical  extinction  of  the  way  for  all  prac- 
tical purposes  by  the  building  of  the  South- 
ard street  bridge,  with  its  abutment  wall 
reaching  across  and  closing  up  the  way.  It 
must  be  presumed  to  have  been  done  by  prop- 
er municipal  authority.  Its  closing  may 
have  been  the  taking  of  private  property  for 
public  use,  and  for  which  persons  having  an 
easement  of  way  In  the  so-called  street  were 
or  are  entitled  to  compouuitlon  for  the  dam- 
ages snstalned. 

This  brings  me  again  to  the  offer  of  the 
defendant  to  show  that  Dehe  gave  a  release 
to  the  county  for  the  damages  he  had  sus- 
tained by  the  obstruction  of  the  way  by  the 
building  of  the  abutment  to  the  bridge,  I 
am  now  satisfled  that  I  erred  in  excluding 
the  evidence.  Although  the  giving  of  the  re- 
lease by  Dehe,  while  the  owner  of  an  ease- 
ment In  the  locus  In  quo,  did  not  create  an 
estoppel  by  deed  between  him  and  the  owner 
of  the  servient  tenement,  It  was  nevertheless 
an  act  in  pais,  recognizing  the  practical 
extinguishment  of  the  easement,  and  Is  evi- 
dence of  his  abandonment  of  all  claim  to 
have  the  way  open  for  use.  Upon  familiar 
principles  the  acts  and  declarations  of  for- 
mer owners,  made  during  the  existence  of 
their  title,  bind  their  successors  In  title. 
Homer  v.  Stlllwell,  36  N.  J.  Law,  307.  See, 
also,  Raritan  Water  Power  Co.  v.  Veghte,  21 
N.  J.  Eq.  463.  However,  the  erroneous  exclu- 
sion of  the  release  is  harmless  to  the  defend- 
ant, because  without  the  proof  that  It  would 
make,  I  conclude  that  be  should  prevail.  If 
I  thought  otherwise,  and  If  proof  of  the  re- 
lease of  Dehe  to  the  county  were  in  my  Judg- 
ment essential  to  the  defendant's  case,  I 
would  continue  the  hearing  and  permit  him 
to  make  proof  of  It  Whitehead  v.  Hamilton 
Rubber  Co.,  53  N.  J.  Eq,  466,  32  Atl.  377. 

It  would  be  stretching  equity  and  good 
conscience  too  far,  I  think,  to  hold  that  this 
mere  cul-de-sac,  no  bigger  than  a  couple  of 
city  lots,  should  be  opened  by  a  mandatory 
injunction,  so  that  the  complainant  could 
have  the  privilege  of  walking  over  it  up 
against  a  stone  wall,  when,  as  seen,  for  six 
years  it  was  absolutely  obstructed  by  the 
wall,  in  consequence  of  which  obstruction  a 
row  of  houses,  to  which  it  was  formerly 
tributary,  were  demolished  because  no  longer 
accessible,  when  afterwards  defendant  on  ac- 


quiring title  to  the  tract  bunt  his  own  em- 
bankment to  give  him  access  to  Southard 
street  for  his  own  purposes,  and  afterwards 
removed  the  embankment,  at  least  in  part, 
and  when  the  complainant  has  two  places  of 
ingrefls  and  egress  to  her  premises,  one  of 
which  is  just  north  of  the  locus  In  quo.  To 
paraphrase  the  language  of  one  of  the  cases, 
there  is  no  principle  of  equity  that  requires 
the  court  to  rehabilitate  this  extinct  way 
because  of  the  life  it  once  had,  reasoh  of 
its  user  before  abandonment 

The  county  of  Mercer  rendered  absolutely 
useless.  If  it  did  not  totally  extinguish,  this 
easement  The  complainant's  remedy.  If  any 
she  has  (and  If  the  lapse  of  time  and  Debe's 
release  does  not  preclude  her),  is  against  the 
county  for  damages,  rather  than  against  the 
owner  of  the  fee  in  the  locus  in  quo,  who  is, 
under  all  the  circumstances,  an  innocent  pur- 
chaser for  value,  and  who  should  not  be  re- 
quired to  keep  the  way  open  for  the  com- 
plainant's useless  and  purposeless  enjoyment. 
I  say  the  defendant  is  an  innocent  purchaser 
for  value  under  the  circumstances,  and  the 
circumstances  justify  the  assertion.  It  must 
have  been  perfectly  apparent  to  every  one 
that  by  the  building  of  the  approach  to  the 
Southard  street  bridge  the  way  in  question, 
sometimes  dignified  by  the  name  of  a  street, 
was  effectually  and  permanently  closed.  It 
has  l>een  so  acted  upon.  Of  this  there  can  be 
no  doubt.  The  defendant  acquired  title  for 
value  in  1895,  13  years  ago,  and  has  been  in 
undisputed  possession  till  now.  He  built  and 
operated  a  garbage  crematory  upon  part  of 
it,  using  an  embankment  which  he  erected, 
as  a  way  to  the  crematory  over  the  lot  in 
question.  It  was  not  when  be  removed  part 
of  the  embankment,  but  wben  he  commenced 
the  erection  of  his  building,  that  complaint 
was  mad&  In  my  judgment  be  Ifl  entitled 
to  remain  In  undlstarbed  possenion. 

It  should  not  be  forgotten  that  the  com- 
plainant's devisor  purchased  from  Debe's 
devisee  the  premlsea,  which  hare  always  sur- 
rounded the  locos  in  qvo  on  two  Bides.  It 
does  not  appear  when  D^e  died,  but  he  was 
alive  during  part,  If  not  all,  of  the  6  years 
that  the  way  was  effectually  obstmcted  by 
the  abatmoit  walL  When  the  complainant's 
devisor  purchased  of  Ddie's  devisee  he  saw. 
if  be  did  not  see  before^  ttie  embankment 
built  by  the  def^dant,  mnniog  down  from 
the  wall  on  Southard  street  to  his  (defend- 
ant's) crematory,  which  occupied  16  out  of 
the  25  feet  of  the  way  In  question.  The  com- 
plainant lays  great  stress  upon  the  fact  that 
her  deed  calls  for  a  tract  bounded  upon 
the  locus  in  quo,  describing  it  as  a  street  2S 
feet  wide  and  204  feet  deepu  This  **street** 
was  so  decidedly  obstructed  by  the  crema- 
tory, and  was  of  such  a  peculiar  character 
when  her  devisor  took  tltl^  as  to  put  bim 
upon  notice  of  all  the  anteoedrait  facts  and 
conditions  whidti  had  obtained  with  refers 
ence  to  the  locus  In  quo,  and  he  was  effectu- 
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ally  estopped  by  constrnctlre  notice,  If  he 
did  not  already  bare  or  tben  acquire  actual 
notice,  of  the  practical  extinguishment  of 
tbe  easement.  Raritan  Water  Power  Co.  t. 
Veghte.  21  N.  J.  Eq.  463,  47&  Of  course  the 
complainant  acquiring  title  by  devise,  took 
ber  lands  in  the  exact  situation  in  whlcb  her 
devisor  left  them. 

The  right  the  complainant  claims  cannot 
be  for  a  way  hulit  by  the  defendant  17  feet 
high  at  Southard  street,  sloping  down  to 
the  natural  level  of  the  ground  some  distance 
back,  but  a  right  to  traverse  a  way  on  that 
level  over  its  entire  length.  As  already  seen, 
the  way  was  totally  obstructed  for  all  prac- 
tical purposes,  because  Ingress  and  egress 
to  and  from  It  to  Southard  street  was  ex- 
tinguished by  tbe  presence  of  the  wall,  for 
6  years,  and  for  the  12  years  thereafter, 
ending  at  the  time  of  the  filing  of  the  bill; 
tbe  way  was  not  only  obstructed,  but  ap- 
propriated by  tbe  defendant  by  bis  embank- 
meat  and  crematory.  Therefore  the  obstruc- 
tioo,  amounting  to  an  extinction,  of  tbe  way 
has  continued  for  IT  years  and  upwards.  In 
this  obstruction  and  extinction  the  complain- 
ant's predecessors  in  title,  and  the  complain- 
ant herself,  have  acquiesced.  She  cannot 
now  be  beard  to  say  that  the  defendant's 
possession  has  not  become  an  indefeasible 
right 

Tbe  complainant's  bill  most  be  dismissed, 
with  OOBtl. 


M.  REDGRAVE  CO.  et  al.  v.  REDGRAVE. 

(Court  of  Chaocery  of  New  Jersey.    Oct.  24, 
1908.) 

1.  CoBPOBATiona  (|  36*>~Di7BATion. 

A  corporation  engaged  In  manufacturing 
tOTB  coold.  under  the  corporation  law  (Laws 
lw&  p.  277t  c  18S),  continue  its  existence  In- 
definitely by  proper  proceedings. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Det  Dig.  i  86>.»] 

2.  JlTDOUEMT  (I  408*)— Eqxhtabli  Reliet— 
ExiSTEItCB  OP  LEOAI.  BUfEDT. 

Whether  complainants  were  entitled  to  a 
larger  estate  in  defendant's  premises,  under  an 
agreement  with  him,  than  a  monthly  tenancy, 
as  adjudged  by  the  district  court,  will  not  t>e 
detennined  in  a  suit  to  enjoin  the  enforcement 
of  the  judgment,  since,  if  true,  complainants 
have  a  l^al  remedy: 

[Ed.  Note.~For  other  cases,  see  Judgment, 
CenL  Dig.  $  772;  Dec.  Dig.  {  408.*] 

3.  Judgment  (fi  414*)— Equitable  RELiEt— 
Equitable  Natube  or  Gbounds. 

Cnsplainant  corporation  purchased  defend- 
ant's IniBiness  from  mm  under  his  oral  repre- 
lentations  tliat  complainant  could  nse  tlie  build- 
ing ia  the  business  as  long  as  it  chose,  and 
thereafter  asked  him  to  sign  a  lease  for  the 
building  at  a  stipulated  rent,  which  be  declined 
to  do  on  the  ground  that  they  could  use  the 
building  as  long  as  ttuj  chose  without  it  De- 
fendant afterward  obtained  a  judgment  of  oust- 
er, which  decided  that  compbinant  held  only 
by  a  monthly  tenant^.  The  business  could  be 
carried  on  elsewhere  ss  well  as  in  defendant's 
boilding,  and  there  was  but  little  machinery 


in  the  boildlng,  and  that  easily  moved.  What- 
ever damages  complainants  or  the  corporation 
sustained  by  breach  of  defendant's  agreement 
were  recoverable  at  law.  Held,  in  a  suit  to  re- 
strain the  enforcement  of  the  judgment  of 
ouster  and  protect  complainants'  rights  under 
the  oral  agreement,  that,  since  to  grant  the  re- 
lief would  be  to  enforce  in  perpetuity  an  oral 
lease  without  mutuality  of  obligation  or  a  pro- 
vision for  rent,  and  in  view  of  complainants' 
subsequent  offer  to  pay  rent,  and  all  the  other 
circumstances,  the  enforcement  of  the  judgment 
would  not  be  restrained. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  t  780;  Dec.  Dig.  f  414.*] 

Suit  by  the  M.  BedgraTB  Conqiany  and  oth- 
ers against  Montague  Redgrave  to  enjoin  the 
enforcement  of  a  judgment,  and  for  other 

relief.   Injunction  denied. 

This  is  an  application  for  a  preliminary 
Injunction  to  restrain  the  execution  of  a  Judg- 
ment of  ouster  or  dispossession  obtained  In 
the  district  court  of  Jersey  City  by  Montague 
Redgrave,  the  defendant,  against  the  M.  Red- 
grave Company,  one  of  the  complainants. 

The  bill  charges:  That  Redgrave  was  en- 
gaged in  the  basiness  of  manufacturing 
games  and  toys  at  Nos.  9  and  11  Willow 
Court,  Jersey  City,  N.  J.,  a  property  owned 
by  him;  that  he  bad  been  engaged  in  such 
business  for  20  years  preceding  the  incorpora 
tlon  of  the  complainant  company,  which  took 
place  on  the  10th  of  September,  1906;  that 
tbey  purchased  from  him  his  business  and 
patents.  Issuing  stock  to  him  therefor;  that 
the  Individual  complainants  purchased  their 
stock  upon  the  understanding  that  the  cor- 
poration could  occupy  the  building  occupied 
by  Redgrave  and  there  carry  on  its  business 
and  remain  as  long  as  it,  the  corporation, 
pleased;  that  th^  presented  a  lease  to  him 
for  five  years,  which  he  said  it  was  unnec- 
essary to  sign,  because  the  company  could 
remain  as  long  as  it  pleased;  that  the  build- 
ing Is  fitted  for  the  business  there  carried 
on;  that  In  the  month  of  January.  1908,  It 
was  discovered  that  Redgrave  had  retained 
in  bis  possession  moneys  of  the  company  ap- 
proximating $3,000,  there  being  a  dispute 
between  him  and  the  directors  as  to  whether 
the  sum  was  greater  than  $2,300;  that  Red- 
grave was  deposed  from  his  position  as 
president  and  manager,  and  thereafter  com- 
municated with  customers  of  the  company 
and  ordered  raw  materials  of  the  character 
theretofore  ordered  by  the  company  to  be  de^ 
livered  at  the  premises;  that  on  the  29th 
of  May,  1908,  a  notice  terminating  tbe  ten- 
ancy on  the  Ist  of  July,  1908,  was  served  by 
Redgrave  upon  the  company,  and  on  tbe  2d 
of  July  a  summons  in  dispossess  proceed- 
ings, returnable  July  8,  1008,  was  issued  out 
of  the  Second  district  court  of  Jersey  City; 
that  on  tbe  15th  of  July,  1008,  this  case  was 
tried,  and  judgm^t  for  possession  given  In 
favor  of  Redgrave  against  the  company.  It 
is  charged  in  tbe  bill  that  the  judgment  is 
erroneous  and  illegal,  becau.se  the  district 
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court ,  had  no  Jurisdlctton,  and  that  It  win 
appear  that  evidence  offered  by  the  complain- 
ant company  was  roled  out.  and  that  no  ep* 
peal  or  writ  of  certiorari  can  be  taken  to  the 
action  of  the  district  court  There  are  other 
allegationa  that  it  was  the  purpose  of  Red- 
grave to  enter  Into  the  same  business  as  that 
carried  on  by  the  company,  and  that  he  In- 
tends unfairly  to  compete  with  them.  The 
bin  prays  for  an  Injunction  forbidding  Red- 
grave from  Infringing  upon  certain  patents 
and  carrying  on  under  his  own  name,  or  any 
flimilar  name,  a  business  similar  to  that  car- 
ried on  by  the  complainant  company,  and 
from  holding  himself  out  as  selling  tjie  same 
kind  of  goods  as  the  complainant  company 
under  his  name,  or  any  similar  name,  and 
from  prosecuting  his  dispossess  action  against 
the  complainant  company,  and  from  taking 
advantage  of  any  judgment  ousting  the  com- 
plainant company  from  the  premises;  and 
also  prays  an  accounting  as  between  Red- 
grave and  the  company. 

The  proofs  on  behalf  of  the  compialnantd 
tend  to  support  the  charges  of  the  bill  Just 
stated.  The  proofs  on  behalf  of  the  defend- 
ant dispute  many  of  the  Important  allega- 
tions of  the  complainants*  case.  The  defend- 
ant directly  and  distinctly  denies  that  be 
ever  induced  the  individual  complainants*  to 
purchase  stock  by  statements  that  the  com- 
pany could  carry  on  business  in  bis  building 
as  long  as  It  pleased,  or  that  he  evw  made 
such  statements  to  the  individuals  or  to  the 
representatives  of  the  corporation.  He  sets 
forth  that  only  one  complainant  paid  any- 
thing for  stock,  and  that  was  $200.  He  as- 
serts: That  there  is  no  machinery  in  the 
building,  excepting  two  mitering  machines 
run  by  foot  power,  which  weigh  less  than 
SOO  pounds  each,  and  are  easily  portable;  that 
the  only  fixtures  are  four  or  five  wooden 
benches,  made  out  of  plain  boards,  and  one 
plain  wooden  shelf;  that  all  of  the  goods 
are  sold  by  agents  who  go  to  the  customers, 
and  it  is  not  the  fact  that  customers  come  to 
the  building  to  purchase.  It  is  shown  by  the 
defendant  that  at  a  meeting  of  the  board  of 
directors  of  the  complainant  corporation  in 
January,  1907,  a  motion  was  made  and 
unanimously  carried  that  the  company  pay 
Bedgrave  9^  a  month  for  the  building.  The 
defendant's  statement  concerning  the  com- 
pany's money  collected  by  him  and  retained 
by  him  is  given,  he  Justifying  his  action  In 
that  respect,  and  further  facts  concerning 
the  trial  in  the  district  court  and  the  appli- 
cation by  the  complainant  corporation  to  the 
Supreme  Court  for  a  writ  of  certiorari  are 
set  forth. 

Zlegener  ft  Lane,  fbr  complainanta.  James 
A.  Gordon,  for  defendant 

GARRISON,  V.  C.  (after  stating  the  facts 
as  above).  It  will  be  observed  that  the  bill 
of  complaint  prays  for  various  kinds  of  re- 
lief; It  calls  for  an  accounting*  for  an  ln> 


Junction  to  restrain  wbat  may  be  termed  un- 
fair competition,  to  restrain  Infringement  of 
patents,  and  to  restrain  the  use  by  the  defend- 
ant of  a  Judgment  obtained  at  law  by  him 
against  the  complainant  corporation.  It  Is 
objected  by  the  defendant  that  the  bill  is 
multifarious,  and  that  no  preliminary  In- 
junction should  therefore  be  granted  based 
upon  it  I  do  not  propose  to  consider  and  de- 
termine whether  this  Is  so  or  not  The  im- 
mediate question  before  the  court  Is  wheth- 
er such  a  showing  la  made  by  the  proofs  on 
behalf  of  the  complainants  as  to  ratltle  them 
to  a  preliminary  Injunction  restraining  the 
defendant  from  using  the  Judgment  which  he 
has  obtained  at  law  to  oust  them  from  the 
premises  occupied  by  them  which  belong  to 
him. 

When  the  complainants*  case  is  analyzed 
upon  this  point.  It  resolves  Itself  into  this: 
The  IndlTidual  Incorporators  were  Induced  to 
go  into  the  company  because  Redgrave,  the 
owner  of  the  business  and  the  building, 
agreed  to  transfer  the  business  and  permit 
the  company  to  occupy  the  building  as  long 
as  It  chose  to  do  so.  It  is  therefore  Inequita- 
ble for  him  now  to  take  advantage  of  any 
legal  right  be  may  have  to  oust  the  company 
from  the  building.  I  do  not  think  there  la 
any  proof  before  me  of  the  length  of  time 
during  which  the  life  of  this  company  might, 
under  Its  charter,  continue,  but  this  Is  im< 
•  material,  because,  under  our  corporation  law 
(Laws  1896,  p.  277,  c.  185),  It  may  by  proper 
proceedings  continue  Indefinitely;  and  the 
claim  therefore  practically  is,  on  behalf  of 
the  complainant  company,  that  It  may  oc- 
cupy this  building  Indefinitely.  Since  the 
original  agreement,  or  whatever  It  may  be 
called,  as  pleaded  by  them,  did  not  Include 
anything  by  way  of  compensation  to  the  own- 
er for  rent  or  occupation,  the  claim  there- 
fore is  that  by  what  he  said  at  that  time 
he  has,  in  eflFect,  given  to  this  company  the 
right  to  occupy  his  building  for  all  time  free 
of  rent  It  is  not  necessary  to  cite  the  lan- 
guage of  the  statute  of  frauds  or  the  numer- 
ous cases  thereon  to  dispose  of  this  conten- 
tion. It  certainly  has  never  been  held  in 
any  case  called  to  my  attention  that  an  own- 
er of  real  estate  will  be  h^d  to  hare  conceded 
the  right  of  possession  of  his  property  for- 
ever without  any  writing  and  without  any 
provision  for  any  compensation  to  himself. 

Furthermore,  the  action  of  the  corporation 
was  not  In  keeping  with  what  It  is  now  at- 
tempted to  be  shown  was  the  original  unde^ 
standing.  A  few  months  after  the  company 
takes  possession  of  the  building,  a  resolution 
Is  passed  providing  for  rent  and  rent  la 
thereafter  paid  to  the  defendant  month  by 
month;  and  at  the  same  time,  or  shortly 
thereafter,  a  lease  for  a  term  of  five  years  Is 
prepared  on  behalf  of  the  company  and  sub- 
mitted to  Redgrave  for  his  signature,  which 
he  declines  to  make.  It.  has  been  settled  at 
law — and  I  will  not  disturb  that  finding — 
that  the  legal  result  of  the  relatl(His  between 
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tiie  parties  was  to  ctnutltnte  a  monthly  ten- 
ancy. Whetber,  by  reason  of  certain  prom- 
ises or  Induc^enta  or  r^resentatlonB  made 
br  Redgrave  to  tbe  company  or  to  the  In- 
dlrldnal  complainants,  the  company  bad  a 
rlgbt  to  a  larger  estate  In  the  landa  of  Red- 
grare,  and  he  was  under  obligation  to  give 
It,  I  do  not  have  to  determine,  because,  it  it 
la  tme,  tbe  failure  upon  hla  part  is  reniedlal 
at  law. 

Tbe  complainant  nrges  upon  the  court  that 
tliiB  Is  a  case  calling  for  the  application  of 
the  doctrine  of  eqnltable  estoppel.  It  Is  urg- 
ed that  tbe  conrt  sbonld  find  that  Redgrave 
is  estopped  to  oast  the  complainant  corpora- 
tion because  of  the  original  statements  or 
representations  made  by  him  of  willingness 
that  It  should  continue  to  occupy  his  building 
as  long  as  It  pleased.  Tbe  result  of  glrtng 
this  effect  to  the  circumstances  would  be,  as 
above  stated,  to  create  In  the  complainant 
company  -a  perpetual  right  of  occupancy 
without  rent,  or,  at  least,  a  perpetual  right 
of  occupancy,  and  this  without  any  agree- 
ment satisfying  tbe  statute  of  frauds,  and  In 
tbe  face  of  the  action  of  tbe  company  In  tbe 
matter  of  the  resolution  to  pay  rent  and 
of  the  lease  which  it  desired  Redgrave  to 
sign. 

I  have  omitted  to  say  anything  about  tbe 
lack  of  mutuality  in  the  alleged  contract  or 
agreement,  the  fact  that  it  is  not  pretoided 
that  the  company  was  under  any  obligation 
to  remain  in  the  premises  for  any  time,  and 
also  to  tbe  further  Important  fact  that  In 
tbe  original  undertaking,  as  stated  by  the 
complainants,  there  Is  no  suggestion  of  any- 
ctmslderatlon  moving  from  the  complainant 
company  to  Redgrave  which  would  make  the 
contract  a  binding  one.  So  far  as  appears 
In  this  case,  this  business  conld  be  equally 
well  carried  on  elsewhere.  It  is  not  shown 
that  this  building  la  peculiarly  fitted  for  this 
business,  or  Is  specially  fitted  up  for  it 
There  is  no  machinery  of  any  moment,  and 
what  there  Is  Is  light  In  weight  and  easily 
moved.  There  are,  In  fact,  no  special  dr^ 
cumstancee  shown  which  It  can  be  argued 
would  give  equity  jurisdiction  If  the  exist- 
ence of  such  special  circumstances  were  oth- 
erwise efficient  for  that  purpose. 

I  have  not  felt  It  necessary  to  go  Into  the 
numerous  cases  cited  by  the  complainants,  be- 
cause It  seems  to  me  that  they  are  not  ap- 
plicable to  tbe  case,  as  I  view  It  There  is 
no  doubt  about  the  availability  of  equitable 
estoppel  in  many  cases,  but  I  do  not  think 
that  this  Is  one  of  them.  I  think  that  tbe 
drcmnatances  proven  in  this  case  do  not 
warrant  the  court  in  restraining  this  owner 
ot  property  from  obtalnli^  possession  there- 
of under  a  Judgment  obtained  at  law  author- 
ising bim  so  to  da  I  find  that  whatever 
rights  the  corporation  or  the  individual  com- 
plainants may  have  can  be  obtained  by  prop- 
er actions  at  law  for  the  damages  accruing  to 


them  by  reason  of  the  brea<di  of  any  agree- 

ment  they  are  able  to  prove. 

To  find  with  the  complainants  here  would 
be,  in  effect,  deciding  that  a  contract  without 
consideration  and  not  In  writing  would  be 
binding  upon  a  landlord  wblcb  cedes  the  pos- 
sesion of  his  property  In  perpetuity  to  an- 
other, without  any  obligation  upon  that  other 
to  either  remain  there  subject  to  liability  for 
quantum  meruit,  or  at  an  agreed  rent,  and 
In  the  face  of  a  legal  detennlnatlon  by  a 
court  of  competent  jurisdiction  that  tbe  legal 
relation  between  tbe  parties  as  to  renting 
has  been  terminated,  and  tbe  landlord  is  en- 
titled to  possession. 

I  will  advise  an  order  refusing  the  appli- 
cation for  pr^imlnary  Injunction. 


BRAOKMEY  v.  PUBLIC  BJORVIGB  CORP. 

(Supreme  Court  of  New  Jersey.   Nov.  0,  1908.) 

1.  Cabbiebs  (S  S20*)— Irjubt  to  Passer  geb— 
Collision  with  Tbam— Nboliosncb. 

Whether  a  motorman,  who,  on  a  drown- 
grade,  ahnt  off  his  power,  and  allowed  tbe  car 
to  drift,  and  thus  approached  so  close  to  a 
wagon  traveling  in  front  of  him  on  tbe  tracks 
that  he  was  unable  to  prevent  a  collisloD,  in- 
juring a  passenger,  tbe  wheels  of  the  wagon 
skiddnig  when  the  driver  attempted  to  leave  tbe 
track,  was  natUguit  in  operatmg  his  ear,  is  a 
questlott  for  the  jury.  * 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  1S2S;  Dee.  Dig.  |  820.*] 

2.  Cabbiebs  (1  847*)— Irjuby  to  Passengbb— 

CONTBIBUTOBT  NBSUOEIIOK. 

For  a  t>SBBenger  to  ride  on  the  front  plat- 
form of  a  street  car  is  not  inch  negligence,  as 
matter  of  law,  as  will  prevent  recovery  by  him 
for  Injury  from  colliBion  of  the  car  with  a 
wagon. 

[Ed.  Note.— For  other  cases,  see  Oarriers» 

Cent  Dig.     1376-1S78 ;  Dec.  Dig.  |  847.*] 

3.  Cabbiebs  <|  831*)— Injubt  to  PASSBnaE:^ 
Assumption  of  Bisk. 

A  passenger,  by  standli^  on  the  front  plat- 
form of  a  street  car,  assnmes  only  such  risks  as 
are  incident  to  the  ordinary  operation  of  ths 
car,  not  those  arising  from  causes  ab  extra. 

[Bd.  Note.— For  other  cases,  see  Oarrieia, 
Cent.  Dig.  fiS  1376-1878;  Dea  Dig.  |  831.*] 

4.  Cabbiebs  (|  280*>— Dutt  to  Pboteoi  Pab- 

SENQEBS. 

An  Instruction  that  as  to  passengers,  it  is 
the  duty  of  a  carrier  to  use  a  high  degree  of 
care  to  protect  them  from  danger  while  on  ita 
cars,  is  proper. 

[Ed.  Note.— For  other  cases,  see  GarrienL 
Cent  Dig.  f  1087 ;  Doc.  DigTlffla*] 

Error  to  drcnlt  Court,  Camden  County. 

Action  by  Leo  B.  Brackney  against  the 
Public  Service  Corporation.  Judgment  for 
plaintiff.  Defendant  brings  error.  Affirmed. 

Argued  June  term,  1908,  before  OUM- 
MERE,  C.  J.,  and  TRENCHARD  and  MIN- 
TCRN,  JJ. 

E.  A.  Armstrong,  for  plaintiff  In  etror. 
Matthew  Jefferson  and.Jobn  W.  Wescott,  for 

defendant  In  error. 
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OUMMERE,  C.  J.  The  plalnUff  Is  this 
case  was  a  passenger  upon  one  of  the  de- 
fendant company's  cars.  He  was  riding  on 
tbe  front  platform,  and  was  Injured  while 
there  In  a  collision  which  occurred  between 
the  car  and  a  wagon  ahead  of  It  which  was 
partly  upon  the  track.  This  action  was 
brought  to  recover  damages  for  those  Injuries 
and  resulted  in  a  verdict  and  judgm^t  for 
the  plaintiff.  When  the  plaintiff  rested,  there 
was  a  motion  to  nonsuit,  and  at  tbe  close  of 
the  case  a  request  was  made  for  tbe  direction 
of  a  verdict  In  favor  of  tbe  defendant.  The 
refusal  of  each  of  these  applications  Is  as- 
signed for  error. 

The  proofs  showed  that  the  accident  oc- 
curred upon  a  downgrade,  that  at  the  top  of 
tbe  grade  the  motorman  shut  off  his  power 
and  allowed  the  car  to  drift,  that  as  he  ap- 
proached tbe  wagon  wliich  was  on  the  track 
in  front  of  him  he  rang  his  bell,  that  the 
driver  turned  away  from  the  tracks,  but  for 
some  reason  the  rear  wheels  of  the  wagon 
skidded  and  did  not  leave  the  rails,  that  when 
the  motorman  discovered  this  condition  of 
affairs  he  put  on  his  brake,  but  did  not  re- 
verse hts  power,  as  be  was  too  close  to  the 
wagon  to  stop  bis  car  in  that  way,  that  tbe 
brake  failed  to  bring  the  car  to  a  stop  in 
time,  and  a  collision  followed.  The  motions 
to  nonsuit  and  direct  a  verdict  were  rested 
principally  npon  the  ground  that  on  these 
facts  no  negligence  could  be  Imputed  to  the 
defendant  We  cannot  concur  in  tills  view. 
It  was  clearly  a  question  for  the  jury  wheth- 
er a  motorman,  who  approaches  a  wagon 
traveling  on  tbe  tracks  In  front  of  him  so 
close  that  he  will  be  unable  to  prevent  a  col- 
lision In  case  the  wheels  of  the  wagon  skid 
when  the  driver  att«npts  to  leave  the  tracks, 
operates  his  car  in  a  careless  manner.  The 
trial  jury  rlgbtfnlly  refused  to  talw  this  qnee- 
tlOD  from  the  jury,  and  bis  action  in  doing  so 
affords  no  ground  for  reversal. 

It  Is  further  contended  that  the  plaintiff's 
act  In  riding  on  tbe  front  platform  of  the 
car  was  ench  negligence  as  will  bar  blm  from 
recovery,  and  ttiat  a  nonsuit  should  have  been 
ordered,  or  a  verdict  directed,  for  this  reason. 
No  authorlly  for  this  proposition  is  cited  by 
counsel,  and  it  is  opptned  to  the  doctrine  of 
our  earlier  decisions.  North  Hudson  County 
Ry.  Co.  V.  May,  48  N.  J.  Law,  401,  5  Atl.  276 ; 
City  Ry.  Co.  v.  Lee,  BO  N.  J.  Law,  435, 14  AtL 
883,  7  Am.  St  Rep.  798 ;  Wbalen  v.  Consoli- 
dated Traction  Co.,  61  N.  J.  Law,  606,  40 
Atl.  645,  41  L.  R.  A.  830,  68  Am.  St  Rep.  723. 
Viewed  In  tbe  most  favorable  light  for  the 
defendant,  the  question  whether  such  conduct 
on  tbe  part  of  tbe  plaintiff  constituted  negli- 
gence was  for  tbe  jury. 

It  IB  further  contended  that  these  motions 
should  have  prevailed  for  the  reason  that  tbe 
plaintiff,  by  taking  up  bis  position  on  tbe 
front  platform,  assumed  all  risk  of  injury 
from  collision  with  another  vehicle.  This 


contention  Is,  In  our  judgment,  unsoand.  A 
person,  under  sncb  circumstances,  assumes 
such  risks  as  are 'incident  to  the  ordinary 
operation  of  tbe  car,  but  not  risk  of  danger 
arising  from  causes  ah  extra.  M.  T.,  L.  E.  & 
W.  R.  R.  Ca  T.  Ball,  63  N.  J.  Law,  283,  21 
Atl.  1052. 

Error  Is  also  assigned  upon  tbe  Instruc- 
tion of  the  court  to  tbe  jury  that  "as  to  pas- 
sengers. It  Is  the  duty  of  the  trolley  company 
to  use  a  high  degree  of  care  to  protect  them 
from  danger  whUe  upon  their  cars."  We  are 
told,  by  counsel,  that  this  instruction  Is,  of 
course,  erroneous.  It  is,  nevertheless,  justl- 
fled  by  the  decision  of  the  Court  of  Errors 
and  Appeals  in  Whalen  r.  ConsoUdatod  Trac- 
tion Co.,  supra,  and  by  the  nnmerons  cases 
therein  cited. 

The  judgmeot  under  review  will  be  af- 
firmed. 


KECK  T.  INTERNATIONAL  8U0KBLES8 

POWDER  CO. 
(Supreme  Court  of  New  Jersey.   Nov.  d,  1908.) 

1.  MASIBB  AXm  SKBTAIfT  (|  103*)— IimTUES 

TO  SebtaRt— Delbqatioh  ov  Di;tt  bt  Mab- 

TEB. 

A  master  cannot  delegate  the  dnty  of  fui- 
nishlng  servants  safe  ^pliaiuxs  with  whidi  to 
work. 

[Bd.  Note^For  other  cases,  see  Bfoster  and 

Servant  Cent  Dig.  {  175 ;  Dea  Dig.  |  103.*} 

2.  Mastbb  Ann  Sesvant  (§  190*)— Injubiks 
TO  Sebvani^-Defective  Appliances. 

Where  it  was  the  daty  of  a  superintendent 
to  select  planks  for  skids,  the  master  was  lia- 
-ble  for  injuries  to  a  servant  resulting  from  Che 
breaking  of  defective  planks  selected  by  the 
superintendent  though  the  master  had  famished 
a  sufficient  number  A  sound  planks  to  construct 
the  skid. 

[Ed.  Note^— For  otJier  cases,  see  Sfoster  and 
Servant  Cent  Dig.  f  456;  Dec.  Dig.  1 190.*} 

8.  Appbai,  and  Ebbob  (S  1062*)— Habiclbsb 
Ebbob. 

Where  a  plaintiff,  an  employ^,  was  injured 
by  the  breaking  of  a  defective  plank  selected 
for  the  work  by  defendants'  superintendent  an 
Instruction  leaving  to  the  jury  the  qnestioa 
whether  the  superiDtendent  was  at  the  time  act* 
Ing  aa  plalntifrs  fellow  servant  or  as  defendant's 
alter  ego  was  not  prejudicial  to  defendant 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1062.*] 

4.  Daiuobs  (S  133*)— Pbbsohai.  Injubibs — 

Excessive  Dauaqes. 

Where  plaintiff  when  Injured  was  earning 
from  fl.60  to  ¥1.70  a  day,  and  his  Injuriea. 
though  very  serious  and  to  ma»  extent  perma- 
nent, had  not  entirely  Incapacitated  him  from 
work,  and  It  was  not  likev  that  such  result 
would  occur  in  the  fntare,  a  verdict  for  f7,500 
was  excessive. 

[Ed.  Note.— For  otiier  cases,  see  Damasea, 
Cent  Dig.  9  386;  Dec.  Dig.  I  133.*] 

Action  by  Bernard  Heck  against  the  Inter- 
national Smokeless  Powder  Company,  Heard 
on  defendant's  rule  to  show  catue  why  ver- 
dict should  not  be  set  aside.  Rule  to  be  made 
absolute,  unless  plaintiff  consent  to  rednce 
amount  of  award  to  M.000. 
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Argned  June  term,  1008,  before  QUM- 
UERE.  G.  and  TBENGHABD  and  MIN- 
TURN,  3 J. 

Alan  H.  Strong,  tta  the  rale.  BcAert 
Adraln  and  Frederldc  H.  P.  Feane,  oppoied. 

GUMMERB,  G.  3.  The  plaintiff  sues  for 
an  Injury  sustained  by  bim  while  In  the 
^ploy  of  the  defendant  company,  by  being 
caught  under  an  armature,  or  dynamo  drum, 
wblch  was  being  moved  by  a  gang  of  men, 
of  which  the  plaintiff  was  one,  at  the  works 
of  the  defenclant  company.  The  armature 
irelghed  between  two  and  three  tons.  It  was 
being  unloaded  from  a  wagon  by  means  of  a 
^id,  formed  by  two  planks  18  feet  long,  10 
Inches  wide,  and  8  Inches  thick,  laid  from 
the  floor  of  the  wagon  to  the  ground,  and 
supported  at  Intermediate  points  by  heavy 
timbers.  One  of  the  planka  broke  under  the 
weight  of  the  armature,  and  It  slid  off  and 
down  upon  the  plaintiff,  pinning  him  to  the 
ground  and  seriously  injuring  him.  The 
breaking  of  this  plank  was  due  to  a  crack, 
or  leaf  break,  in  it  The  two  planks  which 
were  used  in  ctmstructlng  the  skid  were  tak- 
«n  from  a  pile  of  lumber  which  lay  within  a 
few  feet  of  the  point  where  the  wagon  was 
standing,  by  the  Instruction  of  Mr.  Martin, 
the  superintendent,  w  manager,  of  the  de- 
fendant company  at  Its  works.  Just  what  In- 
structions the  superintendent  gave  to  the 
plaintiff  and  his  fdlow  workmen  with  rela- 
tion to  the  taking  of  the  planks  Is  In  dispute; 
the  case  vpon  the  part  of  the  plaintiff  being 
that  the  two  planlcs  actnally  used  were  se- 
lected by  the  superintendent,  and  the  proofs 
on  the  part  of  the  defendant  being  to  the 
effect  that  the  superintendent  Instructed  the 
plaintiff,  and  those  that  worked  with  him, 
to  select  Boch  planka  as  they  needed  from 
the  pll&  It  further  appeared  in  the  caoe 
that  there  was  In  the  pile  a  sufficient  num- 
ber of  sound  planks  from  which  to  construct 
*  safe  skid.  The  trial  of  the  case  resulted 
in  a  Terdlf^  for  the  plaintiff. 

The  first  ground  upon  which  we  are  asked 
to  set  aside  this  verdict  Is  that  the  selec- 
tion of  the  defective  plank  Is  not  chargeable 
to  the  master.  The  argument  In  support  of 
this  contention  is  that  the  master  discharged 
bis  -whole  duty,  as  to  using  reasonable  care 
to  npply  safe  appliances,  by  furnishing  a 
snffldeut  number  of  sound  planks  for  the 
constmctlon  of  a  safe  skid;  but  this  argu- 
ment assumes  too  much.  The  Instruction  of 
the  court  to  the  Jury  was  that  if  the  plain- 
tiff, or  any  one  of  those  who  were  engaged 
with  him  in  the  work  of  unloading  the  arma- 
ture, selected  the  defective  planfc  from  out 
«f  the  pile,  there  could  be  no  recovery.  The 
verdict  of  the  Jury,  consequently,  must  rest 
upon  a  finding  that  the  selection  of  the  par^ 
tlcnlar  planks  waa  made  by  Martin.  This 
Ing  so,  the  master  did  not  fumlsb  material 
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oat  of  which  the  plaintiff  was  at  liberty  to 
select  a  safe  appliance,  for,  in  directing  that 
two  specific  planks  should  be  used,  Martin 
was  acting  as  the  representative  of  the  mas- 
ter. He  waa  performing  a  duty  which  the 
master  could  not  del^ate  to  a  fellow  servant 
of  the  plaintiff.  He  was  furnishing  the  par- 
ticular appliance  which  the  plaintiff  was  re-- 
QUlred  to  use  In  the  pwformance  of  the  work 
upon  which  he  was  engaged.  The  above 
principle,  therefore,  to  which  the  defendant 
has  appealed,  has  no  application  to  the  facts 
found. 

The  trial  court,  In  its  instruction  to  th^ 
jury,  left  It  to  them,  in  case  they  found  the 
selection  of  the  planks  was  made  by  Martin, 
to  say  whether,  in  so  doing,  he  was  acting  as 
a  fellow  servant  of  the  plaintiff,  or  as  the 
alter  ego  of  the  master,  and  the  defendant 
Insists  that  this  Instmctlon  was  erroneous, 
and  JoBtlflea  a  setting  aside  of  the  verdict 
We  concur  with  counsel  in  the  view  that 
thia  Instmction  was  Improper,  but  it  does  not 
justify  a  reversal  of  the  verdict  The  ques- 
tion whether  Martin,  in  so  doing,  r^resented 
the  master,  was  ime  of  law  to  be  determined 
by  the  court,  and  not  of  fftct  to  be  settied  by 
the  jury.  Tlie  wror,  howeva,  was  harmful 
to  the  plaintiff,  rathor  than  to  the  defendant, 
for,  as  hai  already  been  stated.  Martin,  in 
making  the  selection,  was  iwrf ormlng  a  duty 
which  the  law  cast  upon  the  dtfendant,  and 
which  it  could  not  delegate^  and  the  court 
shonld  have  so  advised  the  J1117. 

We  'find  nothing  in  the  conduct  of  the 
;  trial  wliidi  would  juattfy  an  intrarfarence 
with  the  verdict  The  damages,  however,  we 
think  are  excessive,  "nte  verdict  was  for 
f  T,60a  The  plaintiff,  at  the  time  of  his  in- 
jury, waa  earning  from  |l.fiO  to  $1.75  a  day. 
His  injuries,  although  very  seitons,  and,  to 
some  extent,  permanent  have  not  entireiy 
incapacitated  hJm  from  work,  and  it  la  not 
likely  that  anch  a  xesolt  vrill  occur  In  the 
future. 

If  he  will  consoit  to  reduce  the  amount 
of  the  awaiQ  to  HfiOO,  he  may  ^ter  judg- 
ment for  that  amount;  othawlse,  the  rale 
to  show  cause  will  be  made  absolntck 


BTBWART  V.  JONEB. 

(Supreme  Court  of  New  Jersey.   Nov.  9,  1908.) 

MONXCIPjU.  COBfOOATlONS  (|  128*)— FUXINO 

VACAncT  iH  GoUEOir  Ooxmaui  —  "Ddlt 

A  vacancy  In  the  common  cooncil  of  a 
city  of  the  third  class,  occurring  after  the 
primary  election,  bo  that  it  was  too  late  to 
make  nominations  for  the  office  except  by  peti- 
tion, occurs  at  so  short  a  period  before  the  next 
annual  election  that  the  office  caanot  be  "duly 
filled"  at  such  election,  within  Act  March  1, 
190G  (P.  L.  p.  26),  providing  in  such  case  for 
the  fiUlng  of  the  vacancy  by  the  common  eoumdi. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  129.*] 
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Quo  warranto  on  the  relation  of  WlUIam 
H.  Stewart  against  Fernando  O.  Jones. 
Heard  on  demnrrer  to  tbe  Information. 
Judgment  for  respondent 

Argued  June  term,  1906»  before  GUM- 
MERE.  C.  J.,  and  TBBNOHABD  and  MIN- 
TURN.  JJ. 

John  Boyd  Avis,  for  relator.  Gtasklll  & 
OaBkill,  for  respondent. 

OUMMERE,  C.  J.  The  information  in  this 
case  Is  flled  by  Stewart,  the  relator,  against 
Jones,  the  respondent,  to  contest  the  right  of 
the  latter  to  hold  the  office  of  member  of 
common  ceoncll  of  the  city  of  MlllrlUe,  in 
the  county  of  Cumberland;  tbe  relator  con- 
tending that  he,  and  not  the  respondent,  Is 
ratltled  to  hold  this  office.  The  material 
facts  set  out  In  the  Information,  and  admit- 
ted by  the  demurrer,  are:  Tliat  one  Walter 
M.  Shropshire  was,  at  the  annual  election  In 
tluit  dty  held  on  November  7,  1906,  elected 
a  member  of  Its  oonncll  ttom  tbe  First  ward 
of  the  dty  for  a  term  of  three  years,  and  bis 
term  of  office  comm^ced  on  the  let  day  of 
January,  1906 ;  that  he  contlnned  as  a  mem- 
ber of  the  council  mtil  October  11.  1907. 
when  he  died;  that  his  death  caused  a  Ta- 
cancy  In  the  council  from  that  ward;  that 
on  the  Friday  erenlng  preceding  tbe  regular 
November  electioii  for  1907,  the  respondent 
wa^  by  the  common  council  of  MillTille, 
elected  a  member  of  that  body  to  fill  the  va- 
cancy caused  tte  decease  of  Mr.  hbiv^ 
shire;  that  the  relator  was  nominated  by  pe- 
tition, signed  by  at  least  2  per  cent  of  tbe 
voters  who  voted  at  tbe  last  preceding  gen- 
eral election  residing  In  the  First  ward,  to 
fill  the  vacancy  caused  by  fba  death  of  Mr. 
Shropshire  and  the  petition  was  flled  In  the 
(^oe  of  the  dork  of  Onmberland  onmty  on 
the  21st  day  of  October,  1907;  that  at  the 
general  election  hdd  on  November  S,  1907, 
the  rdator  recdved  a  total  of  more  than  800 
votes,  being  more  than  any  other  person  re- 
ceived for  the  said  office;  tiiat  be,  subse- 
quent to  the  said  election,  executed  and  caus- 
ed to  be  filed  his  oath  of  office  according  to 
law,  and  endeavored  to  obtain  recognition  as 
a  member  of  said  coundl,  but  was  refused 
such  recogidtifm  upon  the  ground  that  the 
respondent  had  been  elected  by  that  body  to 
flU  the  vacancy  caused  by  the  death  of  Mr. 
Sbn^ishlrek  sad  was  sntiaed  to  bold  tiie  ot- 
flce  for  the  full  unexpired  term.  The  Ques- 
tion presented  by  the  demurrer  to  this  in- 
formation Is  wheth«,  on  the  facts  stated, 
tbe  relator  or  the  respondent  is  entitled  to 
the  office  left  vacant  by  the  death  of  Mr. 
Shropshire. 

MlUviUe  IB  a  dty  of  the  third  dass,  and 
the  method  of  filling  vaeandes  occurring  in 
the  common  coundl  of  such  dtles  Is  pre- 
scribed chapter  13  of  the  Laws  of  1906 
(P.  Lb  p.  2e^t  entitled  "An  act  concerning  the 
flllittg  of  vamndes  In  elective  offices  In 
towns,  and  In  dtles  of  the  third  dass."  The 


body  of  the  act  provides  that  In  munlcf poli- 
ties of  the  kind  specified  "tbe  common  coun- 
cil, or  other  govMulng  body,  shall  have  the 
power  to  flU  vaeandes  In  dl  deetive  dOces^ 
Including  any  vacancy  occurring  or  exist- 
ing in  any  such  common  council  or  body,  and 
such  officer  so  appointed  or  chosen  to  flU 
any  such  vacancy  shall  hold  office  until  the 
first  day  of  January  next  succeeding  tbe 
next  local  or  charter  election  in  such  city; 
and  such  vacan(7  shall  be  r^Iarly  filled 
for  the  unexpired  term  thereof,  If  any  r^ 
main,  at  the  next  local  or  charter  election 
held  in  such  dty  In  the  same  manner  as- 
before  the  passage  of  this  act;  If  such  va* 
cancy  occur  at  so  short  a  period  of  time  be- 
fore the  next  annual  election  that  sudi  of- 
fice cannot  be  duly  filled  at  sudi  dectlon* 
the  Oommon  Ooimdl  or  other  govwnlnr 
body  of  such  dty  may  fill  sndi  vacancy  In 
the  same  manner  as  though  the  same  had  oc- 
curred Immediately  after  said  election,  and 
the  said  vacancy  shall  be  regularly  filled  at 
the  next  subsequent  local  or  charter  dec- 
tion  in  such  dly  hdd  thereafter."    It  U 
apparent,  from  a  readtaig  of  the  above-dted 
statutory  provision,  Qiat  whether  the  relat- 
or or  the  respondent  is  oitltled  to  hold  the- 
office  of  common  councilman  from  the  First 
ward  depoids  vpon  the  solnUon  of  this  ques- 
tion: Did,  or  did  not,  the  varancy  caused 
by  the  death  of  Mr.  Shropshire  occur  at  ao- 
short  a  period  before  the  November  elec- 
tion of  1907  that  the  office  could  not  be  duly 
filled  at  such  dectloo— ft>r.  If  a  sufildent 
time  intervened  after  his  death  to  du^  fill 
the  office  at  that  dectlon,  then  the  relator 
Is  entitled  to  hdd  It;  but,  if  not,  then  thfr 
reepcmdent,     virtue  of  his  dedlon  by  coun^ 
cH,  is  entltied  to  the  office. 
■  The  method  of  decting  members  of  coun- 
cil, as  well  as  other  municipal  officers,  in 
the  dtles  of  this  stat^  is  prescribed  by  tbe 
act  to  r^ulato  dectlons  (Reiriaion  188S  [N. 
J.  ElectUm  Law  1898,  p.  1])  and  the  sup- 
plement  to  that  act  passed  In  1903  (Laws 
1908,  p.  687),  and  generally  known  as  the- 
iwimary  election  law.    This  latta  enact- 
ment (section  1)  requires  all  candidates  of 
political  parties,  for  offices  to  be  voted  for- 
at  the  general  election  ify  the  voters  of  a. 
single  ward,  to  be  nominated  directly  &t 
primary  dectlon  to  be  held  in  September- 
on  wliat  is  known  as  "first  reglstrary  day.** 
In  addition  to  tills  method  of  nomlnatltm  at 
primary  eledlons,  a  candidate  may  he  nomi- 
nated      petition,  signed  by  lefl^Uy  quali- 
fied voters  residing  within  the  ward,  equal 
in  number  to  at  least  2  per  cent  of  the  oo- 
tire  vote  cast  in  the  ward  for  memben  of 
the  General  Assembly  at  the  last  precedins^ 
gmeral  electton.   Election  Law,  |  41,  p^  25. 
At  the  time  of  Mr.  Shroiishlre's  death,  the 
date  for  boldinr  primary  dectlons  in  Mlll- 
vllle  had  already  passed.'    It  wius  too  late 
therefore  for  the  sev^al  political  itartles  to- 
nominate  a  candidate  to  fill  the  office  made 
vacant  by  bis  death  to  be  voted  for  at  the 
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next  geDeral  election.  Tbeli  right  to  cboose 
ft  eandidftte  for  the  ofBce  at  a  primary  elec- 
tion was  just  as  alMolnte  as  was  the  right 
of  2  per  cent  of  the  voters  in  the  district  to 
mmfaute  one  by  petition;  and  the  Legls- 
latnre.  by  proTldlng  in  the  act  of  190B  (P. 
L  p.  2^  that,  when  a  vacancy  In  the  com* 
mos  council  should  occur  at  so  short  a  peri- 
od of  time  before  the  next  annual  election 
tbit  it  could  not  be  duly  filled  at  such  elec- 
tion, then  the  common  council  might  fill  such 
Tftcuicy  in  the  same  manner  as  though  it 
bad  occurred  Immediately  after  such  elec> 
tion,  recognteed  that  right  The  phrase  "du- 
ly filled"  means  filled  by  the  election  of  a 
andidate  cbosoi  fnnn  those  nominated  by 
the  Beveral  political  parties,  as  well  as  from 
ttwK  nominated  by  petition.  Where  the  va- 
tsDBS  hanteus  efta  the  holding  of  the  pM- 
maiy  election,  it  occurs  (In  the  language  of 
the  statute)  **at  so  slwrt  a  period  of  time  be- 
fbie  the  next  annual  election  that  the  of- 
fice cannot  be  duly  filled  at  such  electira.** 

We  condnde  therefore  that  the  vacancy 
Intbeoommon  council. caused  hythedeathof 
Mr.  Bhro|»lilie  waa  properly  filled  that 
body,  and  that  by  their  Section  tb%  reep<m- 
Aeitt  ii  entitled  to  hold  the  oflice  of  coun- 
cilman fcHT  the  First  ward  until  the  lat  of 
January,  1909. 

Tbe  respondent  Is  entitled  to  judgment  on 
the  demurrer. 


OUENTHBR      MOITETT  et  nx. 
CBspreme  Court  of  New  Jersey.   Nov.  9f  1906.) 

L  HUBBAHD  AHD  WXTI  (|  25*)— JOIRT  COH- 
TBACT— WAITKB  OF  PBOTIBIOH  BT  HuSBAHD. 

Where  the  contract  of  husband  and  wife 
for  woTk  provides  that  no  extra  work  shall  be 
done  without  a  written  order  from  them,  she  Lb 
not  liable  for  extra  work  done  without  sudi  or^ 
der,  and  without  her  knowledge,  or  waiver  of 
the  proTiaion,  or  evidence  that  her  husband  wu 
tothoriied  to  waive  tt  for  her,  thoo^  Uiere  was 
s  waiver  by  fatm. 

[Ed.  Note^For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  148;  Dec  Dig.  i  2S.«] 

2.  Affeai,  An  Ebiob  (8  im*)— Rivxbsal  in 

Tom-J<»JIT  JirnQHEKV— BteBOB  AS  XO  OKI 

Pabtt, 

Tbe  judgment  bronfe;ht  up  b;  the  appeal,  be- 
ing against  defendants  jointly,  will  be  reversed 
in  toto,  there  having  been  error  as  to  one  of 

[Ed,  Notfc— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4062;  Dec  Dig.  |  1173.*] 

Appeal  from  District  Court  of  Hoboken. 

Action  by  Elizabeth  J.  Gnenther  against 
Edmund  M.  HofTett  and  wife.  Judgment 
for  plalQtlfC.   Defendants  appeal.  Beveraed. 

Argued  Jane  term,  1908,  before  OABBI- 
80N.  SWATZB,  and  PABKEB,  JJ. 

3.  Phillip  Dipped,  for  appeUants.  James 
C.  Agnew,  for  ^pellee. 

PABEBB*  J.  The  deCsndants  in  this  case, 
hosband  and  wife,  seem  to  have  made  a  con- 

•Tor  ottsr 


tract  with  tbe  plalntifl  for  tbe  erectloii  of  a 
house  oa  their  pn^wrty  by  the  latter.  There- 
was  a  provlalon  in  tbe  contract  that  no  altet^ 
atlona  or  extra  woA  should  be  done  with- 
out a  written  order  from  the  owners  approv- 
ed by  Frank  C.  Onenther,  and  an  express- 
agreement  In  wiltlnc  as  to  the  cost  E^ank 
0.  Ouentber  is  the  husband  of  the  plains 
till. 

There  was  testimony  in  the  case  tendlnff 
to  ahow  that  certato  extra  work  had  been 
d<me  at  tbe  request  of  Bdmund  M.  Moffett 
and  under  his  supervision,  and  on  an  exam- 
ination of  the  evidence  it  would  eiq>ear  that 
there  was  snfllclent  to  justify  the  trial  Judge- 
in  Inferring  that  tbo  aboveiiaoted  clause 
in  rating  to  extra  woric  had  been  waived, 
and  that  there  had  been  substantially  a  new 
ooEotract  between  tbe  parUes  by  parol;  but 
there  la  nothing  in  the  evidence  to  ihow  that 
Mary  E.  Hoffett,  tlw  wife,  bad  any  knowl- 
edge of  this  work,  or  waived  the  provision 
in  the  contract  relating  to  extra  work,  or 
that  her  husband  had  been  autboriied  in  any 
way  to  waive  it  tor  her.  No  valid  claim, 
therefore,  was  made  out  against  Bfory  E. 
Moffett,  and  aa  to  her  tbe  judgment  must 
t>e  reversed.  This  leads  to  a  reversal  of  the 
entire  judgment  Peterson  v.  Traction  Oom- . 
pany,  71  N.  J.  Law.  296,  DO  Atl.  458.  ' 


BIGELOW  V.  OLD  DOMINION  COPPBR 
MINING  &  SMEJLTING  00. 

(Court  of  Chancery  of  New  Jersey.    Aug.  8, 
1908.) 

1.  OOTJBTB   (I  616*)  —  COUBTS  OF  DDTIBENT 

States— iNJUZfonoN  AaAUfST  Pbookedihos 

— COMITT. 

The  power  of  a  court  of  equity  In  one  state 
to  restralu  persons  within  the  control  of  its 
process  frcnn  the  prosecutlcm  of  suits  in  other- 
states  is  clear,  but  npon  grounds  of  comity  It 
should  be  sparingly  exexciied. 

[Ed.  Note.— For  other  cases,  see  Courts,  Oent 
Dig.  I  1441 ;  Dec  Dig.  8  616.*1 

Z  COtTBTS  (i  514*)— COHOUBBENT  JUBISDIO- 

Tion. 

The  general  role  is  that  as  between  courtS' 
otherwise  equally  entitled  to  entertain  jurisdic- 
tion, that  court  which  first  obtains  possession  of 
a  controversy  should  be  allowed  to  proceed  and 
dispose  of  it  without  interfereuce. 

fBd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  1434^1496 ;  Dec  Dig.  f  514.*] 

8.  OouBTS  (I  616*)— CoTTBTS  OT  Dutbbbnt- 

STATES— IirjUNCTION  AOAINBT  PBOCEEDINOS. 

This  court  will  not  enjoin  a  suitor  from  the- 

erosecation  of  an  equitable  action  already  peod- 
ig  in  a  court  of  lull  equity  jurisdiction  In  a 
sister  state  upon  any  theory  that  this  court  can 
better  weigh  evidence  or  more  justly  apply  any 
general  principle  of  law  or  of  equi^,  nor  upou' 
the  ground  that  this  court  recognizes  different 
rules  of  law  or  equity  from  those  whldi  obtain 
tn  the  sister  state, 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
TJ^H  1441.  1442;  Dec  Dig.  1  5ia*] 

4.  CouBTB  (%  516*)  —  CoDBTS  ot  Dutkbcnt- 
States— Rbstbainirg  Pboceedinqs. 

Where  a  party  oppresses  his  adversary  by 
sning  him  In  a  foreign  jurisdiction  for  tbe  pnr^ 
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pose  of  ending  somt  sstablUbed  local  policjr  of 
the  jarisdictloii  where  the  parties  an  domiciled, 
equity  will,  in  a  proper  case  and  upon  proper 
termi,  restrain  tlie  pnweeutkm  of  such  action. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dif.  H  1441.  1442;  Dee.  Dig.  t  616.*] 

5.  OOUBTS   (I  516*)  — COUBTS   OP  DIPFBEBKT 

States— RE6TBAiNiNa  Fboceedinos. 

Upon  hill  filed  here  by  a  citizen  and  resident 
of  MassachuBetts  against  a  corporation  organix- 
ed  nnder  the  law  of  New  Jers^.  seeking  to  re- 
strain the  company  from  furuier  prosecuting 
certain  eqaitabie  actions  previously  commenced 
against  bim  in  the  Supreme  Judicial  Court  of 
Massachusetts,  a  court  of  full  equity  jurisdic- 
tion, held,  that  tlie  bill  here  cannot  be  sustained 
upon  a  mere  showing  <if  it  were  shown)  that  the 
cause  of  action  asserted  in  Massachusetts  is 
unconscicmable,  or  that  the  company  is  estopi>ed 
from  maintaining  its  actions  there;  the  Massa- 
chusetts court  being  a  court  of  conscience,  and 
existing  for  the  very  purooae  of  passing  npon 
the  question  whether  claims  and  defenses  are 
consdcmable  or  unconsciiwable. 

rSd.  Note. — For  other  cases,  see  Courts,  Gent 
Dig.  H  1441.  1442;  Dec  Dig.  I  SIO.*] 

&  Champeett  and  Maiittbhancb  (S  6*)  — 

English  Statutes. 

In  this  state  the  English  statutes  of  cham- 
perty and  maintenance  are  not  in  force. 

[Eld.  Note.— For  other  cases,  see  Champerty 
and  Maintenance.  Dec  Dig.  {  6.*] 

7.  C^AUFKBTT  AND    MAINTENANCE   (}    6*)  — 

Tbansexb  ot  Claims  fob  Pubposb  of  Lm- 

QATION. 

^e  law  of  tills  state  does  not  prohibit  a 
corporation  from  assigning  Its  right  to  recorer 
moneys  clamed  to  be  dne  from  promoters  for 

undisclosed  profite. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Dec  Dig.  S  6.*] 

8.  ASSIQNIIENTS  (§  9*)— INTEBESTS  ASSIQNA- 
BLE— CONTINQENX  AND  EXPECTANT  InTEB- 
E8T8. 

In  tills  State  assignments  of  contingent  and 
expectant  interests  are  recMcnlsed  in  equity,  pro- 
vided ttiey  be  made  bona  fide  and  for  a  valuable 

consideration. 

[£M.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  H  14^16;  Dec  Dig.  {  9.*J 

9.  Chahfebtt  and  Maintenance  (g  4*)— 
Aiding  Litigant— -Stockholdebs. 

There  is  nothing  in  the  law  or  policy  of 
New  Jersey  to  prevent  stockholders  from  agree- 
ing among  themselves  to  aid  their  corporation 
in  proper  ways  In  its  litigations  against  third 
parties,  and  to  nse  their  inflnence  as  stockbold* 
era  to  see  that  out  of  the  proceeds  of  the  liti- 
gation, if  successful,  the  reasonable  disburse- 
ments made  by  the  stockholders  in  tlie  com- 
pany's bdialf  shall  be  refunded,  and  a  special 
dividend  made  of  the  net  proceeds  if  and  wh«i 
that  can  lawfully  be  done. 

[Ei.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  i  4;  Dec  Dig. 
S  4.-J 

10.  Chahfebtt  and  Maintehahci  (|  4*)— 
Aiding  Litigation— Effect  of  AaBmcsNT 

AS  TO  ThIBD  PeBSONS. 

Such  an  agreement,  even  were  it  contrary 
to  public  ^licy,  would  not  operate  to  discharge 
third  parties  from  their  existing  liability  to  the 
company. 

[Ed.  Note.— For  other  cases,  see  Champerty 
aml^Malntenance.  Cent  Dig.  f  17;  Dec  Dig. 

11.  ooitbts  616'^— coubts  of  diffbbbnt 
States- Bestbaininq  Pboceedxngs. 

The  defendant,  a  corporation  of  New  Jer- 
•ey,  having  Instituted  cqnitable  actions  in  the 


Supreme  Judicial  Court  of  Massachusetts  againit 
complainant,  a  citizen  and  resident  of  that 
state,  for  the  recovery  of  alleged  nndlsclosed 
promoter's  profits,  complainant  having  wuwered 
there  upon  the  merits,  snd  the  cause  having 
proceeded  to  hearing  and  resulted  in  a  finding  of 
facts  adverse  to  him,  upon  which  money  decrees 
were  entered,  and  both  parties  having  then  ap- 
pealed to  the  fall  bench  of  said  court,  which  la 
the  court  of  last  resort  in  the  commonwealtb, 
the  complainant  in  this  juncture  filed  a  bill 
against  the  corporation  in  this  court  alleging 
that  in  truth  there  was  no  undisclosed  profit 
received  by  him  in  the  transacticHis  complained 
of  in  Massachusetts.  Held  (there  being  no  sug- 
gestion that  the  Massachnsette  court  has  not 
complete  jurisdiction  over  his  person  and  over 
the  subject-matter,  that  It  lacks  the  power  to  do 
full  and  complete  justice  in  the  premises,  or 
that  the  company  has  obstructed  him  about 
producing  bis  evidence),  that  complainant's  plain 
remedy  is  to  prosecute  his  appeal  l>efore  the 
court  of  last  resort  of  the  commocwealtb.  and 
thus  procure  a  reversal  of  the  findings  that  have 
been  unjustly  rendered  against  him. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  81  1441,  1442;  Dec  Dig.  S  516.*] 

12.  CouBTs  (tl6*)— OoHZTT— Aonox  nr  0th- 
EB  State. 

Equitable  actions  In  Massachusetts  havios 
been  commenced  by  defendant  company  asainst 
complainant  more  than  five  years  before  the  fil- 
ing of  his  bill  of  complaint  herein,  and  he  hav- 
ing there  filed  answen  setting  up,  or  having  op- 
portuni^  to  set  up,  every  matter  of  fact  as  to 
the  transactions  between  him  and  the  company 
tliat  is  alleged  in  bis  present  bill,  and  having 
submitted  to  a  hearing  there  npon  the  merits, 
and  the  facte  having  been  found  against  him, 
and  he  coming  thereafter  to  this  court  for  an  in- 
junction against  the  further  prosecution  of  the 
Massachnsette  actions,  held,  complainant  is  es- 
topped by  delay  and  acquiescence  from  here  set- 
ting up  that  tne  truth  is  contrary  to  the  find- 
ings In  Massachnsetts. 

[EA.  Note.— For  other  eases,  see  Conrts,  Dec. 
Dig.  {  516.*] 

13.  Courts  (8  6ie*)— AonoN  in  Other  Btate. 
Assuming  the  facts  to  be  that  promoters 

of  a  New  Jersey  corporation,  while  acting  In  a 
fiduciary  capacity  to  the  company,  being  in  con- 
trol of  ite  board  of  directors,  and  owing  to  the 
company  the  duty  of  full  disclosure,  made  over 
to  it  certain  mining  properties  at  an  excessive 
valuation,  receiving  in  exchange  shares  of  its 
capital  stock  whose  par  value  was  largely  in 
excess  of  the  actual  value  of  the  property, 
where^  the  promoters  acquired  a  lai^  s^rret 

firofit  K>r  themselves,  held,  that  there  is  nothing 
D  the  law  or  policy  of  New  Jersey  to  prevent 
the  company  from  maintaining  an  action  in  e<i- 
ulty  against  one  of  the  promoters  in  the  state 
of  bis  residence  to  recover  the  secret  profit 

[Ed.  Note.— For  other  cases,  see  Conrte,  Dec 
Dig.  I  S16.*] 

14.  COBPOBA-nONB  (I  30*)— GonBTS  d  516*)— 
Pbouotebs— Secret  PBOFiT-nJoiMT  and  Sev- 

BBAL  LlABILITT. 

Where  a  secret  pn^t  was  acquired  jointly 
by  two  promoters  as  the  result  of  a  scheme  In 
which  they  acted  in  concert,  each  doing  hia  part 
to  carry  It  out  for  the  advantage  of  both ;  tneir 
control  of  the  company  from  which  the  fiduciary 
duty  arose  being  a  joint  control,  exercised  by 
each  for  the  benefit  of  both,  and  where  a  proper 
disclosure  of  the  facte  by  either  would  have 
frustrated  the  schemes  of  both— -held,  that  there 
is  nothing  in  the  law  or  policy  of  the  state  of 
New  Jersey  to  prevent  the  company  friMn  hold- 
ing them  liable  jointly  and  severally,  and  re- 
covering the  entire  secret  profit  from  either  pro- 
moter, Qie  other  being  wiuiont  the  jnrisdicuon. 


•For  other  esses  see  same  tople  and  ssetloa  MUMBBR  In  Dec  A  Am.  Digs.  1M7  to  date,  *  Rfvortsr  Indexes 


Digitized  by  Google 


BIGELOW  T.  OLD  DOMINION  GOPPEB  MINING  A  SMELTING  00. 


155 


Loodemslager  t.  Woodbnrr  Heights  Land  Co.. 
08  N.  J.  Bq.  556.  43  AtL  671.  dbtiDgaiihed. 

BM,  further,  tiut  If  by  the  Uw  of  New  Jer^ 
mr,  there  conld  not  be  a  recover?,  of  the  entire 
aecret  profit  from  one  of  Bever^  joint  promo- 
ten  who  acted  in  combination  in  acquirinir  the 
profit,  if  the  action  were  brought  in  this  state, 
it  is  yet  not  anconBcimable  for  the  company 
defrauded  to  Insist  in  an  eqi^table  action  brought 
in  the  home  jurisdiction  of  one  of  the  promoters 
that  he  is  responaible  for  the  entire  loss;  and, 
if  the  claim  is  unconscionable,  it  is  for  the  court 
in  which  the  action  is  brought  to  so  decide. 

[Ed.  Nota^For  other  cases,  see  Corporations, 
Cent.  Dig.  I  98;  Dec.  Dig.  |  90;*  Oourts,  Dec. 
Dig.  I  61&*J 

15.  OoTHtra  (I  S18*>— Action  in  Otocb  State. 
The  doctrine  of  promoter's  liatillity  for  un- 
disclosed profit  arises  from  the  application  to 
special  circumstances  of  the  general  principles 
of  equity  t>earing  upon  relations  of  trust  and 
ciBifidenee.  Hiere  is  nothing  in  the  law  or  nol- 
ic7  of  New  Jersey  requiring  that  the  liability 
of  a  promoter  to  a  corporatum  organized  under 
the  laws  of  this  state  is  to  be  determined  by  the 
law  of  this  state  rather  than  by  the  law  of  the 
state  where  the  transaetint  occurred  or  wliere 
the  action  is  tried. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec; 
Dig.  S  B16.»] 

16.  CONSTITUTJOIfAL  LaW  ({  SI*)— GOtJSTS  (t 

511*)— Judicial  Powers— Coubts  of  Dit- 
FEBBifT  Statu— ^'PUBUo  Policy"— Couirr. 
The  public  policy  of  New  Jersey  is  the  crea- 
tnre  not  of  the  courts  but  of  the  Legislature; 
the  courts  have  nothing  to  do  with  forming  it, 
aud  can  only  recognize  it  like  any  otber  matter 
of  public  law.  Where  questions  of  New  Jersey 
law  are  InvolTed  in  actions  pending  in  other 
states,  it  Is  proper  for  the  litigant  to  set  them  up 
and  prore  them  In  the  state  where  the  action 
is  pending. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  S  148;  Dee.  Dig.  f  81;* 
Courts,  Dec.  Dig.  f  511.* 

For  other  definitions,  see  Words  and  Phrases. 
toL  6,  pp.  6818,  5814;  vol.  8,  p.  7773.] 

17.  COBFORATIOITS  (}  503*)— ACTIOWS— VeNUE. 
The  general  rule  that  a  party  seeking  re- 
lief in  the  courts  may  choose  his  own  forum  in 
any  jurisdiction  where  the  defendant  may  be 
found  is  not  limited  to  i^alntiffs  who  are  natural 
persona,  Tbe  New  Jeraey  corporation  act  of 
1875  (ReTlston  1877.  p.  175,  i  1)  conferred  upon 
corporations  oiganized  thereunder  the  right  to 
sue  and  complain  in  any  court  of  law  or  equity. 

[Ed.  Notfc— For  other  cases,  see  Oorporationa, 
Det  Dig.  I  BOB.*] 

18.  cotjbtb  (i  516*)— cocbts  of  different 
States — Restsainino  Pboceedirgs, 

Tht  fact  that  tiie  federal  courts  entertain 
a  difEnmt  view  upon  tiie  law  pertinent  to  the 
controreivy  from  that  held  by  tbe  courts  of  Mas- 
sachusetts, where  the  controversy  is  pending, 
does  not  justify  the  Conrt  of  Chancery  of  New 
Jersey  in  restraining  a  corporation  of  this  state 
from  the  proMCution  of  its  actions  la  Massachu- 
setts against  a  resident  and  dtisen  of  that  state. 

[Bd.  Note.— For  other  cases,  see  Courts.  Dec. 
Dv.  I  516.*] 

19.  GOKTUBUTIOIT  (i  B*)— Joiht  WBONanOBRS 
— TBU8TEE8. 

Equity  does  oot  recognise  any  right  of  con- 
tribution between  joint  trustees  who  are  togeth- 
er guilty  of  intentional  wrongdoing  in  respect 
of  tbe  trust. 

[Ed.  Note. — For  other  cases,  see  Contribution, 
Dec  Dig.  I  B.*l 


20.  CoNTBiBUTioH  ^  5*)— Jozht  WBoaaDo- 
EBS— Promoters. 

Where  the  ground  ci  the  Joint  liability  for 
which  complainant  is  held  answerable  in  soUdo 
In  Massachusetts  Is  that  he  and  hit  fellow  pro- 
moter together  gained  a  secret  profit  from  a 
New  Jersey  corporation,  and  it  appean  that  as 
a  part  of  the  same  transaction,  and  as  the  very 
means  adopted  to  accomplish  their  common  pur- 
pose, the  promoter  procured  the  issuance  by  the 
New  Jersey  Company  of  a  large  amount  of  its 
capital  stock  which  had  no  value  behind  it,  in 
violation  of  tbe  letter  and  policy  of  the  corpora- 
tion act  of  this  state,  AeM,  that  the  courts 
of  New  Jersey  will  not  aid  we  of  the  joint 
promoters  In  recovering  contribution  from  the 
estate  of  bis  fellow  promoter. 

[Ed.  Note.^Foz  other  cases,  ne  Oontribntion, 
Dec.  Dig.  I  5.*] 

21.  COUBTB  (I  B16*)— GOUBTB  OF  DlFVEBXHT 

States  —  Rcnmaiirino    Fxocbdinos  — 

Laches. 

Defendant's  actions  against  complainant  in 
the  Massachusetts  court  having  been  commenced 
more  than  five  years  l>efore  the  filing  of  his  bill 
of  cMDplaint  in  this  court,  and  he  having  an- 
swered upon  the  merits  in  Massachusetts  when 
be  was  in  full  possession  (or  with  reasonable 
diligence  might  have  l>een)  of  everv  fact  and  of 
eveiy  gronnd  of  argument  noon  which  he  relies 
in  this  court  for  an  Injunction  to  restrain  the 
prosecution  of  the  Massachusetts  actions ;  and  he 
having  In  tbe  meantime  acquiesced  in'  the  juris- 
diction of  the  Massachusetts  court  and  sought 
to  take  a  benefit  from  it  to  the  form  of  a  decree 
there  that.  If  it  Iiad  proved  to  be  favorable  to 
him,  would  have  concluded  the  company,  and 
having  ccnne  here  tmly  after  a  decision  against 
him  ujpon  tiie  merits,  and  there  being  no  sugges- 
tion that  his  delay  in  coming  to  New  Jersey  for 
relief  was  due  to  accident  or  inadvertence — held 
that,  by  laches,  acquiescence,  and  waiver,  com- 

glainant  has  lost  any  ri^t  he  might  otherwise 
ave  had  to  obtain  from  this  court  an  Injunction 
to  restrain  the  defendant  from  the  further  prose- 
cution of  the  Massachusetts  actions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  516.*] 
(Syllabus  by  the  Court) 

Bill  by  Albert  S.  Blgelow  against  tbe  Old 
Dominion  Copper  Mining  &  Smelting  Com- 
pany. Motion  by  defendant  under  rale  213 
to  dismiss.   Motion  granted. 

Bennett  Van  Syckel.  John  Orlffln,  Charles 
H.  Tyler,  John  C.  Spooner,  and  James  L. 
Biataop,  for  complRlnant  Gilbert  Collins, 
Charles  L.  Coibia,  William  H.  Corbin,  Louis 
B.  Brandels,  and  Edward  F.  McClramen,  for 
defendant 


PITNEY,  G.  This  Is  a  motloii,  made  under 
rule  218,  to  strike  out  and  dismiss  the  bill 
of  complaint  upon  grounds  that  may  be  som- 
mariwd  thus:  (a)  Want  of  equity;  (1^  res 
adjudlcata ;  <c)  ladtes. 

The  general  object  of  the  bill  Is  to  restrain 
the  defendant,  a  corporation  of  the  state  of 
New  Jeraey,  from  prosecuting  two  actions  in 
equity  heretofore  brought  by  It  against  the 
complainant,  a  resident  and  cltlzoi  of  Mas- 
sachusetts, In  tiie  Supreme  Judicial  Oourt  of 
that  commonwealth,  in  wbltb  the  complain- 
ant has  answered  and  a  hearing  has  been 
had  upon  the  merits,  resulting  in  certain  flnd- 
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Ings  of  fact  npon  which  money  decrees  have 
been  entered  against  htm;  and  from  these 
decrees  both  parties  have  appealed  to  the 
full  bench  of  the  Supreme  Judicial  Court, 
whlcfi  ia  the  court  of  last  resort  In  the  com' 
monwealth. 

Upon  the  filing  of  the  present  htll,  and  be- 
fore the  making  of  this  motion,  the  bill,  with 
accompanying  affldavlts,  was  presented  to 
Vice  Chancellor  Walker  upon  an  application 
for  a  tnuporary  injunction.  After  hearing 
argument,  the  Vice  Chancellor,  without  un- 
dertaking to  decide  the  merits,  but  leaving 
the  questions  Involved  to  be  deliberately  de- 
cided upon  full  bearing,  held  that  a  case  was 
made  which  should  move  this  court  to  grant 
a  preliminary  Injunction,  and  thus  preserve 
the  status.  The  In]  unction  accordingly  Is- 
sued. 

The  present  motion  Is  in  eftect  a  demurrer 
to  the  bill,  and  affords  a  proper  opportunity 
to  deliberately  determine  the  merits.  Qrey 
T.  Greenville  &  Hudson  Ky.  Co.,  69  N.  J. 
Eq.  372,  877.  46  Atl.  638;  Stevenson  t.  Mor- 
gan, 63  N.  J.  Eg.  707,  53  Atl.  78.  Vice  Chan- 
cellor Walker  sat  with  me  upon  the  argu- 
ment, and  has  received  and  considered  copies 
of  the  very  elaborate  and  voluminous  print- 
ed arguments  that  were  submitted  to  me, 
I  have  had  the  benefit  of  conferences  with 
him  before  reaching  a  conclusion,  and  he  con- 
curs in  the  result  now  reached,  and  In  the 
grounds  of  decision. 

Shortly  stated,  the  object  of  the  Massachu- 
setts actions  Is  to  recover  certain  large  prof- 
Its  (aggregating,  with  Interest,  about  $2,000.- 
000)  alleged  to  have  been  secretly  and  Im- 
properly acquired  from  the  company  by  Mr. 
BIgelow.  and  one  Leonard  Lewisohn,  since 
deceased,  who  resided  in  the  state  of  New 
Tork,  white  th^  were  jointly  acting  as  pro- 
moters and  fiduciary  agents  of  the  defend- 
ant company. 

Manifestly,  the  only  ground  upon  which 
this  conrt  can  properly  be  asked  to  restrain 
these  actions  must  be  that  the  defendant  is 
acting  contrary  to  equity  and  good  conscience 
In  prosecuting  than. 

The  preset  bill  first  sets  forth  what  com- 
plainant avers  to  be  the  tme  history  of  the 
matters  out  of  whidi  the  Hassachusetts  liti- 
gation arisea  It  then  sets  out  the  actions 
InsUtDted  against  him  by  defendant  company 
in  Massachusetts,  Bhoms  tliat  afterwards  sim- 
ilar actions  were  instituted  against  the  ex- 
ecutors of  Lewisohn  la  the  Circuit  Court  of 
the  United  States  for  the  Southern  district 
of  New  Tork,  and  ^ves  the  history  of  these 
litigations.  Copies  of  the  recwd  in  the  Mas- 
sachnsetts  suits  are  annexed  to  the  bill  as 
part  thereof,  and  we  are  thus  informed  of 
the  facts  alleged  by  the  present  defoidant 
against  BIgelow,  the  findings  of  fact  of  Jus- 
tice Sheldon,  before  whom  the  actions  were 
tried,  the  decrees  thereupon  made  against 
BIgelow,  and  the  grounds  of  the  appeals  tak- 
by  the  presmt  defendant  £rom  those  de- 
crees to  the  court  <tf  last  rewut.  Tlie  premt 


complainant  has  likewise  appealed — npon= 
what  grounds  does  not  appear. 

It  Is  clear  that  the  fate  of  the  present  bill 
must  d^nd  not  upon  the  qnestltoi  which 
party  has  the  right  of  the  controversy  pend- 
ing In  Massachusetts,  but  upon  the  question 
whether  there  Is  any  sufficient  occasion  for 
this  court  to  Interfere  In  that  controvert. 
For  this  reason.  In  summarizing  the  histori- 
cal statement  contained  In  the  bill,  I  shall 
endeavor  to  place  in  Juxtaposition  what  the 
present  defendant  has  alleged  In  the  Massa- 
chusetts actions  concetsBlng  the  same  trans- 
actions, and  what  Btr.  Justice  Sheldon  has 
found  the  facts  to  be. 

The  present  bill  alleges:  That  In  the 
spring  and  early  summer  of  the  year  1895  Mr. 
BIgelow,  acting  In  coi^aactlon  with  Leonard 
Lewisohn,  of  the  city  of  New  Tork,  procured 
options,  one  from  the  Simpson  Estate  (of  Bos- 
ton), and  one  from  a  Mr.  Keyser  (of  Balti- 
more), for  the  purcliase  of  all  the  capital 
stock  of  a  Maryland  corporation  known  as 
the  Old  Dominion  Copper  Company  of  Bal- 
timore City  (otherwise  referred  to  as  the 
"Baltimore  Company").  This  company  was 
the  owner  of  mines  and  mining  claims  Id 
Arizona.  The  par  value  of  its  stodc  was 
$500,000;  the  purchase  price  was  $1,000;- 
000.  By  agreement  between  BIgelow  and 
Lewisohn,  their  Interests  in  the  several  stock 
purchases  were  so  arranged  that,  as  between 
themselves,  the  former  was  to  have 
and  the  latter  i*/43  of  the  benefit  of  the  en- 
tire purdiase.  The  purchase  was  completed 
on  or  about  June  20th,  and  the  control  of  the- 
Baltimore  Company  was  turned  over  to  BIge- 
low and  Lewlsolm  on  that  day,  a  new  board 
of  directors  being  chosoi  In  their  Interest,  of 
which  they  were  members.  Meanwhile,  hav- 
ing ascertained  that  Keyser  held  the  legal 
title  to  four  mining  claims  and  a  certain  par- 
cel of  land  In  Arizona  (which  may  for  con- 
venience be  called  the  "ont^de  properties") 
in  trust  for  the  Baltimore  Company,  BIgelow 
and  Lewises  Insiated  that  these  properties 
should  follow  the  ownership  of  the  stodiL 
This  was  assented  to  by  Keyser,  the  Simp- 
son executors,  and  the  Baltimtne  Company, 
and  for  this  purpose  Keyser  subsequently 
made  a  deed  conveying  the  'Outside  pnq^er- 
ties"  to  Lewisohn  (but,  of  ooors^  in  tnut 
for  the  parties  entttied  to  the  sto<^  of  tin 
Baltimore  Company). 

The  narrative  portion  of  the  bill,  wlttaont 
expressly  alleging  the  fact,  leaves  it  to  be 
understood  that  the  price  of  tiie  Bbnpscm  and 
Keyser  stock  was  paid  by  Blgdow  and  Lew- 
iB(dm  with  their  own  funds,  and  that  the 
purchase  was  made  for  theit  sote  benefit 

In  the  Hsssachusetts  suits,  however,  the 
present  defeidant  avened  in  Its  bills  of 
conq>laint  that  the  pnrdiose  was  made  w!ch 
moneys  subscribed  and  cmitribnted  by  a  syn- 
dicate organized  for  the  purpose  by  Blge;uw, 
either  alone  or  in  conjunctkm  with  Lew- 
isohn; that  It  was  known  as  the  "Old  Dorriln- 
bm  Syndicate"  and  ctmtrlhuted  approxiuate- 
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ty  $1,000,000  to  purchase  the  Baltimore  atot^ 
BIgelow's  answers  In  Maaaacfaoaetts  admit 
audi  a  syndicate  vaa  formed  aboat  Blay  24, 
1695,  and  afterwards  enlarged;  bat  avw 
that  It  was  the  nnderatandlng  and  agreement 
of  all  parties  that  Bigelow  and  Lewlsohn, 
tuTlng  purchased  and  paid  for  the  aharea  of 
the  Baltimore  Company  with  the  money  thna 
Kdiscrlbed,  and  holding  them  in  their  own 
names,  should  deal  with  them  as  to  them 
flhoQld  seem  best;  "and  that  the  associates 
In  the  syndicate  should  receive  ao  much  on- 
ly of  the  profit  realized  In  the  enterprise  aa 
Bigelow  might  deem  It  fair  and  proper  to 
distribute  among  them,  and  that  the  remain- 
ing profit  should  be  retained  by  Bigelow  to 
hla  own  use."  This  statement  as  to  the  on- 
^eratandbig  with  the  syndicate  members  Is 
n^tlTed  by  the  findings  of  Mr.  JuBtlce  Shel- 
4m,  as  will  appear  hereafter. 

The  bill  herein  avers  that  at  the  time  they 
acquired  the  stock  of  the  Baltimore  Compa- 
ny, and  obtained  control  of  that  company, 
Bigelow  and  Lewlsohn  had  no  definite  plan 
with  respect  to  the  dlapoeltlon  thereof,  and 
that  It  was  not  until  afterwards  that  the  for- 
mation of  a  new  company  was  determined 
upon.  (rh\B  la  n^tWed  by  the  findings,  as 
appears  below.)  That  thereafter  they  deter^ 
mined  to  form  a  New  Jersey  corporation 
with  a  capitalization  of  $3,760,000,  divided 
Into  160,000  aharea  of  the  par  value  of  925 
each,  and  convey  to  it  all  the  property  of 
the  Baltimore  Company  and  the  "ontslde 
properties."  and  fnmieh  $900,000  for  working 
capital,  in  return  for  all  the  capital  stock  of 
the  new  company.  That  the  details  of  the  or- 
ganization and  the  carrying  out  of  these 
plans  were  1^  to  counsel,  and  resulted  In  the 
formation  on  Jnly-  8,  1885,  of  the  New  Jersey 
corporation,  defendant  herein.  That  this 
company  held  Its  first  meeting  on  the  follow- 
ing day  and  elected  a  board  of  directon,  and 
two  days  later  several  of  these  resigned,  and 
others  (Including  the  two  promoters)  were 
selected  in  their  places.  That  thereafter  It 
was  agreed  between  the  promotera  and  the 
defendant  company  that  th^  should  convey 
to  it  all  the  propeorty  of  the  Baltimore  Com- 
pany, iDcluding  the  *N>utsIde  properties," 
and  shonld  famish  the  new  company  with  a 
working  capital  of  $500,000  in  cash,  In  con- 
«lderation  whereof  the  new  company  should 
iasoe  to  them  or  their  nominees,  and  to  the 
nominees  of  the  Baltimore  Company  (of 
vhlch  they  owned  the  entire  capital  stock), 
the  entire  capital  of  the  new  company,  con- 
sisting of  150,000  shares.  That  this  was  car- 
ried out  In  substance  as  a  single  transaction, 
aHboagh  In  form  there  were  two  transac- 
tions; one  being  the  sale  by  the  Baltimore 
Company  at  all  Its  property,  except  cash  as- 
sets, to  the  new  company  for  100,000  shares 
of  the  stock  of  the  latter,  and  the  other  being 
la  form  a  sale  by  Lewlsohn  to  the  new  com- 
pany of  the  "oatslde  pr(q»ertle8"  for  30,000 
ahares  of  Its  stock.  That  the  conveyances 
were  aabeeQuently  made  acconUncly,  and  the 


obligation  to  famish  $500,000  of  working  caih 
Ital  having  been  performed,  the  defendant 
company  Issued  160,000  shares  of  Its  capital 
stock.  That  the  stock  was  issued  aa  follows : 
100,000  shares  to  one  Domaresq,  nominally 
on  account  of  the  property  standing  in  the 
name  of  the  Baltimore  Company ;  80,000 
aharea  to  Bigelow  and  Lewlsohn,  nominally 
on  account  of  the  "oatslde  properties";  and 
20,000  shares  to  one  Nelson,  nominally  on  ac- 
count of  the  working  capital  of  $500,000, 
which  sam,  as  the  bill  alleges,  was  actually 
procured  by  Bigelow  and  Lewlaohn  through 
the  aale  of  stock  to  their  friends. 

In  the  Massachusetts  actions  It  Is  charged 
by  the  company  that  the  20,000  shares  that 
were  placed  in  Nelson's  name  were  sold  to 
the  public  for  working  capital  by  the  com- 
pany Itself,  and  not  by  the  two  promoters; 
and  BO  Justice  Sheldon  finds. 

The  bill  sets  up  that  the  property  turned 
over  to  the  new  company  (defendant  herein) 
by  the  promoters  and  by  the  Baltimore  Com- 
pany (of  which  they  were  in  full  control)  was 
worth  folly  as  much  as  $3,260,000,  the  par 
value  of  the  130,000  aharea  of  stock  of  the 
new  company  taken  in  exchange  therefor. 

The  bills  filed  by  the  present  defendant  in 
the  Massachusetts  actions  charge,  In  effect, 
that  the  property  that  atood  in  the  name  of 
the  Baltimore  Company  waa  worth  no  more 
than  the  price  paid  for  the  stock  of  that  com- 
pany by  the  promoters  and  their  syndicate, 
and  that  the  "oatslde  properties"  were  worth 
not  more  than  $5,000.  Justice  Sheldon  finds 
the  Intrinsic  value  of  the  property  held  in 
the  name  of  the  Baltimore  Company  was  not 
more  than  $1,000,000,  but  that  its  market 
value  at  the  time  of  transfer  to  the  new  com- 
pany waa  seemingly  greater  than  this,  "prob- 
ably due  In  large  part  to  the  aklllful  manipu- 
lation of  Bigelow  and  Lew^hn,  and  the  in- 
genious manner  in  which  they  created  a  de- 
sire on  the  part  of  men  intereated  in  mines, 
as  Investors  or  speculators,  to  be  allowed  to 
Join  In  the  transaction  they  were  carrying 
out  This  market  value,  however,  was  less 
than  $2,000,000."  He  flnda  that  the  market 
nthie  of  the  "outside  pn^rtietf"  waa  not  ex- 
ceeding  $50,000. 

The  bill  herein  avers  that  the  holders  and 
owners  of  the  entire  authorized  capital  stock 
of  defendant  company  procured  and  consent- 
ed to  the  Uaue  of  Its  entire  capital  for  the 
consideration  above  mentioned,  and  no  person 
who  was  a  stockholder  at  the  time  of  the 
consummation  of  the  transaction  objected ; 
tliat  subsequent  shareholders  acquired  their 
shares  not  from  the  cc»npaiiy,  hut  fnmi  Bige- 
low and  Lewlsotm, 

As  already  observed,  the  Massachusetts 
bills  allege,  and  Justice  Sheldon  finds,  that 
20,000  shares  (par  $500,000)  were  sold  for 
working  capital  by  the  company  itself,  and 
not  by  Bigelow  and  Lewlsohn.  Besides,  these 
bills  allege  that  daring  the  .entire  course  of 
the  transactions  In  question  Bigelow  and 
Lewlsohn  were  promotera  of  the  defendant 
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company,  and  were  In  complete  control  of  Its 
organization,  a  large  majority  of  the  direct- 
ors being  interested  with  BIgelow  in  tbe 
transactions  and  receiving  some  share  In  the 
profits,  and  the  remaining  directors  taking 
no  active  part  in  the  management  and  being 
ignorant  of  the  facts;  and  allege  that  no  dls- 
cloanre  was  at  any  time  made  of  the  promot- 
ers' profit  The  bills  allege  further  that  the 
organisation  of  the  new  company  was  deter- 
mined npon  as  early  as  March,  1S95,  when 
the  promoters  began  to  acquire  the  stock  of 
the  Baltimore  Company,  it  being  a  part  of 
their  plan  that  ihey  should  sell  the  property 
of  that  company  to  the  new  company  at  a 
large  advance  in  price,  to  the  injury  of  fu- 
ture stockholder!  therein,  and  tlut  they 
should  thereby  secure  for  tbemBelrea  as  pro- 
moters and  organizers  a  lai^  secret  profit, 
and  that  all  the  subsequent  transactloaB  were 
in  pursuance  of  this  plan ;  that  the  two  pro- 
moters took  for  themselves  tiie  entire  30,000 
sham  issued  for  the  outside  properties,  and 
that,  of  the  100,000  shares  Issued  for  the 
property  stending  in  tlie  name  of  the  Balti- 
more Company,  they  divided  among  the  ment- 
bers  of  the  syndicate  only  80,000  shares,  par 
$2,000,000,  and  took  for  themselves  the  re- 
maining 20jOOO  shares,  par  fSOO.000,  osten- 
sibly In  paymoit  for  tbelr  ezpoises  and  serv- 
ices; that  no  disdoBure  was  made  to  the 
members  of  the  syndicate,  other  than  them- 
selves, of  the  profit  acqaived  by  Blgelow  and 
Lewlsohn;  and  that  Qw  company  bad  no 
knowledge  of  any  of  the  promoters'  profits 
until  the  year  1002,  shortly  btfore  tbe  actions 
were  brought 

Mr.  Justice  Sheldon's  findings  are  substan- 
tially in  accord  with  these  contmtions.  He 
finds  that  Bigelow  and  Lewlsohn  were  iwomot- 
ers  of  the  new  company  and  In  full  control 
of  It  during  all  the  transactions  In  questicm, 
and  dictate  whatever  was  done  by  the  com- 
pany or  in  its  behalf ;  that  this  control  con- 
tinued until  April.  10(K2;  that  the  company 
bad  no  directors,  representatives,  or  advisers 
other  than  the  two  promoters  and  their 
agents,  and  that  th^  did  not  disclose  to  the 
company  any  of  the  pertinent  facts;  that 
they  did  not  disclose  to  It  that  they  had 
paid  only  (1,000,000  for  the  stock  r^resrat- 
Ing  all  tlie  mining  property  of  the  Balthnore 
Company,  or  that  they  procured  the  "outside 
properties"  without  any  other  consideration. 
Xor  did  th^  see  that  the  new  company  bad 
any  independent  advice  before  accepting  the 
oflTers  made  to  It,  which  were  really  made 
themselvesk  On  the  contrary,  they  organized 
and  promoted  the  new  company  for  the  pmv 
pose  of  having  It  accept,  and  they  exercised 
their  control  over  it  to  cause  it  to  accept 
said  offers,  and  really  through  their  own  ac- 
tion and  that  of  their  employes  themselves 
accepted  said  offers  in  the  name  of  the  com- 
pany. 

Justice  Sheldon  also  finds  that  Blgelow 
did  not  act  towards  the  members  of  his  syndi- 
cate with  good  faith ;  Uiat  when  the  acfaeme 


was  formed  It  was  the  plan  and  avowed  In- 
tention of  the  two  promoters  to  form  a  new 
corporation  with  a  capital  stock  of  {2,500.- 
000,  which  should  toke  the  property  of  tbe 
Baltimore  Company  and  tbe  "outside  proper- 
ties" for  $2,000,000,  and  raise  $000,000  of 
working  capital  with  the  rest  of  Its  stock; 
this  would  give  to  Blgelow  stock  for  the  mon- 
ey raised  and  applied  by  him  at  the  rate  of 
Just  $2  for  $1,  and  he  expected  and  stated 
to  the  various  members  of  the  syndicate  that 
he  expected  to  give  to  each  subscriber  there- 
to cash  to  the  full  amount  of  his  subscrip- 
tion and  stock  at  par  to  the  same  amount 
the  cash  to  be  raised  by  selling  tbe  surplus 
stock,  which  would  produce  Just  that  amount ; 
the  promoters  proceeded,  however,  to  organ- 
ize the  new  company  under  the  laws  of  New 
Jersey  with  a  capital  stoc^  of  $3,75(^000,  be- 
ing 150,000  shares  of  the  par  value  of  $25 
each ;  that  the  result  ct  his  and  Lewlsobn'a 
transactions  with  the  new  company  was  that 
for  tbe  11,000.000  of  their  own  and  th^  as- 
aootates*  mon^  which  they  tnTeated,  they 
received,  subject  to  the  payment  of  intimate 
ejQtenses  not  exceeding  $20,000^  stock  to  the 
par  value  of  $8,^0,000;  that  Blgelow  gava 
to  the  members  of  hia  «yndicate  rally  $2  tbr 
$1,  eltiier  wholly  in  stock,  or  half  in  cash 
and  half  In  stot^,  as  they  elected,  and  that 
with  a  few  bidlvidnal  exceptions  he  did  not 
disclose  the  tacts  to  them;  that  Uia  great 
majority  of  tbe  members  of  his  syndicate  did 
not  become  aware  ct  tbe  details  of  wlut 
was  done  by  Blgelow  and  Lewlsohn,  but  ac- 
cepted the  allotment  of  $2  fw  $1  In  cash  or 
In  stock  for  the  several  bivestmmte  that  they 
bad  made,  and  contmted  thonselTes.  In  their 
Ignorance,  with  the  fact  that  they  hod  doub- 
led their  money ;  that  the  residue  of  the  gain 
received  Blgelow  he  dealt  with  as  he 
diose.  He  distinctly  finds  that  It  was  not 
the  fact  as  alleged  by  Blgelow  in  bis  an- 
swers, that  It  was  the  nndarstandlng  among 
the  associates  in  the  syndicate  that  Blgelow 
and  Lewlsohn  should  deal  with  the  shares  aa 
to  than  should  seem  best  and  that  tiie  as- 
sociates should  receive  so  much  only  of  the 
profit  realized  In  the  enterprise  as  BIgdow 
should  deem  It  fair  and  proper  to  distribute 
among  them,  and  that  the  remaining  profit 
should  be  retelned  by  Blgelow  to  bis  own 
oae. 

Tbe  learned  Justice  further  distinctly  neg- 
atives the  contention  of  Mr.  Blgelow  that  it 
was  the  Intention  that  he  and  Lewlsohn 
should  supply  the  new  company  with  $900,- 
000  for  working  capital,  Uiat  this  was  actu- 
ally done,  that  Blgelow  and  LewIaiUm  than- 
selves  took  the  20,000  shares  which  were  to 
be  lued  for  raising  the  working  capltel,  and 
that  the  inrtles  who  afterwards  subscribed 
for  and  received  tiiese  shares  really  took 
them  from  Blgelow  and  Lewlsohn,  and  not 
from  the  new  company;  and  that  at  tbe 
time  of  the  transactlona  In  question  Blgelow 
and  Lewlsohn  became  and  were  tlie  real 
owners  of  all  the  authorized  capital  stock  of 
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the  new  companr.  The  Justice  says :  "There 
was  some  eridence  in  support  ot  this  conten- 
tion, but  I  find  that  the  real  facts  are  as 
already  stated." 

The  bill  herein  avers  that  the  transactions 
concemlQg  the  purchase  of  the  property  In 
question  by  the  company  end  the  Issuance 
of  stock  therefor  were  ratified  by  the  stock- 
holders at  three  dlCTerent  meetings  held  in 
the  years  1899  and  1901,  when  neither  Big* 
elow  nor  Lewlsohn  controlled  the  company 
or  the  action  of  Its  stockholders. 

The  company,  In  the  Massachusetts  ac- 
tions, denied  all  knowledge  on  the  part  of 
the  company  until  after  April  4,  1902.  until 
whldi  time  Blgelow  and  Lewlsohn  were  In 
complete  control.  Justice  Sheldon  so  finds, 
and  further  finds  specifically  the  facts  and 
circumstances  respecting  the  so-called  ratifi- 
cation by  the  stoddbolders'  meetings,  from 
which  the  Inference  is  that  the  supposed  rat-, 
iflcatlons  were  of  no  effect  as  against  the 
company. 

The  bin  then  sets  up  that  on  October  7, 
1902,  the  present  defendant  commenced  two 
separate  actions  in  equity  against  Mr.  Blg- 
elow in  the  Supreme  Judicial  Court  of  Suf- 
folk county,  In  Massachusetts,  one  relating 
to  the  transaction  In  which  80,000  shares  of 
stock  were  acquired  by  Blgelow  and  Lewl- 
sohn In  exchange  for  the  "outside  proper- 
ties," as  to  which  rescission  and  return  of 
the  stock  were  prayed,  and  In  the  alterna- 
tive that  the  damages  sustained  by  the  com- 
pany should  be  ascertained  and  Blgelow  re- 
quired to  pay  them,  and  for  other  and  gener* 
al  relief;  and  the  other  suit  relating  to  the 
transaction  In  which  100,000  shares  were  Is- 
sued In  exchange  for  the  properties  standing 
in  the  name  of  the  Baltimore  Company,  as 
to  which  the  prayer  was  that  Blgelow  should 
be  required  to  account  for  so  many  of  these 
shares  as  were  received  by  Blgelow  and  Lewl- 
sohn, or  by  any  other  person,  as  profit  in 
connection  with  the  promotion  and  organiza- 
tion of  the  company,  or  that  the  damages 
suffered  by  the  company  should  be  ascertain- 
ed and  Blgelow  required  to  pay  them,  and 
for  other  and  general  relief. 

The  bill  avers  that  Blgelow  filed  a  demur- 
rer in  the  30,0004hare  suit,  and  answered 
in  ttie  100,000-share  suit  That  the  demur- 
rer was  overruled  (Old  Dominion  Copper 
Htn.  ft  Smelting  Co.  t.  Blgelow,  188  Mass.  816. 
74  N.  E.  653,  108  Am.  St  Rep.  479),  and 
Blgelow  then  answered  In  this  suit.  That 
the  causes  proceeded  to  trial,  being  beard  to- 
gether before  Justice  Sheldon  of  the  Supreme 
Jndidal  Court ;  that  he  decided  them  In  fa- 
vor of  the  company  and  against  Blgelow,  ren- 
dering judgment  In  the  100,000-8hare  suit  for 
about  $800,000,  principal  and  Interest,  and  In 
the  80,000-8hare  suit  for  about  $1,200,000. 
That  decree  were  accordingly  entered,  from 
which  appeals  were  taken  by  both  parties. 

As  already  mentioned,  copies  of  the  bills 
and  answers  hi  the  Massachusetts  suits,  and 
th»  other  documenta  Conning  the  record 


thereof,  Including  the  findings,  are  annexed 
to  the  present  bill  as  part  thereof,  and  are 
referred  to  In  the  bill  as  thus  annexed. 

The  bill  sets  up  that  after  the  commence- 
ment of  the  Massachusetts  suits  against  Blge- 
low. the  defendant  company  began  two  suits 
in  equity  In  the  Circuit  Court  of  the  United 
States  for  the  Southern  district  of  New  York 
against  the  executors  of  Leonard  Lewlsohn, 
who  was  then  deceased.  That  the  bills  In 
these  two  suits  were  Identical  with  those  filed 
in  Massachusetts,  and  were  founded  upon 
the  same  state  of  facts.  That  the  executors 
demurred  in  one  case,  and  answered  in  the 
other.  That  the  demurrer  to  the. bill  In  the 
30,000-share  suit  was  sustained  by  Judge  La- 
combe  (Old  Dominion  Copper  MIn.  &  Smelt- 
ing Co.  V.  Lewlsohn  [O  C]  136  Fed.  915),  and 
a  final  decree  was  entered  dismissing  the  bill. 
From  this  decree  the  company  appealed  to 
the  United  States  Circuit  Court  of  Appeals, 
and  that  court  affirmed  the  decree  of  the 
court  below  In  sustaining  the  demurrer  (148 
Fed.  1020,  79  C  O.  A.  634).  That  thereupon 
the  company  applied  to  the  Supreme  Court 
of  the  United  States  fbr  a  writ  of  certiorari 
to  review  this  decision,  and  that  such  writ 
was  allowed.  So  far  as  appears,  the  other 
Lewlsohn  suit  Is  pending  undetermined. 

The  bill  cmitalns  certain  further  aver- 
menhi  intended  to  diow  grounds  for  the  In* 
terventlon  of  this  court  hi  the  Masaaclmsetts 
litigation.  Uentlon  of  these  may  be  reserrad 
until  they  are  readied  In  their  order  tot  dls- 
cusston. 

To  complete  the  recital,  tt  should  be  shown 
at  tills  point  upon  what  batis  Justice  Shel- 
d<m  made  up  the  amounts  for  which  he  or- 
dered decrees  to  be  entered  against  Blge- 
low. He  found  tiiat  the  stock  which  the 
promoters  took  as  their  profit  "was  then  of 
fully  its  par  value,  due  mainly  to  the  skill- 
ful conduct  and  manipulation  of  Blgelow 
and  Lewlsohn.  and  continued  to  be  so  for 
some  time,  and  until  Blgelow  had  sold  out 
substantially  all  the  stock  that  he  took  for 
his  own  use."  Having  ascertained  that  out 
of  the  100,000  shares  (par  $2,500,000)  that 
were  Issued  In  payment  for  the  property 
standing  In  the  name  of  the  Baltimore  Com- 
pany, the  promoters  took  for  themselves  20,- 
000  shares  (par  $500,000),  without  disclosure 
either  to  the  company  or  even  to  the  syndi- 
cate associates,  and  that  the  market  Value  of 
these  shares  was  equivalent  to  par  in  the 
market  created  by  the  manipnlatlons  of  the 
promoters,  and  having  found  also  that  in 
truth  the  property  of  the  Baltimore  Company 
was  worth  not  more  than  $2,000,000  (or  80,- 
000  shares  at  par),  which  hapiKns  to  be  the 
exact  price  at  which  the  associates  in  the 
syndicate  understood  that  it  was  to  be  val- 
ued, Mr.  Justice  Sheldon  charges  the  promo- 
ters. In  one  of  the  actions,  with  $500,000  se- 
cret profit.  less  $20,000  allowed  for  legitimate 
expenses  of  promotion,  and  for  the  difference, 
$480,000,  with  Interest  from  the  time  the  pro- 
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motera  recelTed  the  stock,  a  decree  was  en- 
tered. 

In  the  other  action,  wherein  the  company 
prayed  primarily  for  rescission  of  the  trans- 
action that  resulted  in  the  issnance  of  SO,- 
■000  shares  to  Bigelow  and  Lewlsohn  for  the 
"outside  properties,"  Justice  Sheldon  held,  in 
favor  of  Bigelow,  that  the  situation  of  the 
parties  bad  so  far  changed  that  rescission 
should  not  be  granted,  because,  while  the 
properties  themselves  were  In  the  same  con- 
dition as  when  conveyed  to  the  company, 
Bigelow  had  disposed  of  his  stock  before  the 
«ntt  was  brou^t,  had  not  the  80,000  shares 
to  surrender,  and  apparently  could  not  pro- 
care  them  In  the  open  market,  and  because, 
also,  the  company  had,  since  the  transaction 
In  question,  increased  Its  capital  stock  and 
bought  new  and  additional  mines,  whose  val- 
ue and  profitableness  was  not  shown.  He 
therefore  charged  the  promoters  with  $750,- 
aOO  the  market  value  of  the  80,000  shares 
At  the  time  they  received  them  and  for  some 
time  thereafter,  against  which  was  credit- 
■ed  $50,000,  the  utmost  value  of  the  "outside 
properties,"  leaving  $700,000  and  interest  as 
the  amount  of  tbls  decree. 
■  Upon  the  findings  Bigelow  would  have  been 
liable  for  only  about  of  the  award, 

bad  he  been  charged  with  only  bis  share  of 
the  profit  according  to  the  division  made  t>e- 
tween  him  and  Lewlsohn.  But  Justice  Shel- 
•don  found  that  In  the  formation  and  execu- 
tion of  the  scheme  the  two  promoters  were 
acting  tc^ther  and  in  concert,  each  dolog 
bis  part  to  carry  out  a  Joint  scheme  for 
the  advantage  of  both;  that  the  control 
-exercised  by  them  over  the  company  was  a 
Joint  control,  exercised  by  each  for  the  benefit 
of  both ;  that  a  proper  disclosure  of  the  real 
facts  by  either  would  have  frustrated  the 
schemes  of  both ;  and  that  the  equitable  tort 
'Complained  of  was  the  act  of  both,  for  which 
they  must  be  held  responsible  both  jointly 
and  severally.  He.  therefore  held  Bigelow 
liable  In  solldo. 

Appeals  have  been  taken  by  both  parties 
to  the  full  braich  of  the  Supreme  Judicial 
-Court  of  Massachusetts,  the  court  of  last 
resort  In  the  commonwealth,  which  ap- 
peals, according  to  the  averments  of  the 
bill,  liave  the  effect  of  not  merely  suspending 
but  of  vacating  the  decrees;  but  the  findings 
of  Justice  Sheldon  upon  the  facts  will  not  be 
overruled  by  the  full  bench  unless  they  are 
without  support  in  the  evidence  or  are  dear- 
ly contrary  to  the  weight  of  the  evidence. 
The  full  bench  has  original  as  well  as  ap- 
pellate Jurisdiction,  and  may  order  a  new 
trial  or  further  proceedings  at  the  bar  of  the 
court.  The  evidence  that  was  before  Justice 
Sheldon  Is  not  made  a  part  of  the  prearait 
bUl. 

Enough  has  been  said  of  this  somewhat 
complicated  transaction  to  introduce  the  dis- 
cussion that  follows.  Other  allegations  and 
findings  may  be  referred  to  as  occasion  re- 
quires. 


I  have  not  the  least  doubt  or  difficulty 
about  the  pow»  of  a  court  of  equity  in  one 
state  to  restrain  Its  own  citizens,  or  other 
persons  within  the  control  of  its  process, 
from  the  prosecution  of  suits  in  other  states 
or  in  foreign  countries.  The  power  proceeds 
from  the  tmdoubted  authority  that  a  court  of 
equity  possesses  over  persons  within  Its  Ju- 
risdiction to  restrain  them  fran  doing  any- 
thing that  Is  contrary  to  eqnltr  and  good 
conscience,  to  the  wrong  and  injury  of  others, 
whether  the  threatened  Inequitable  conduct 
consists  in  the  prosecution  of  an  action  or 
whatever  It  may  happen  to  be.  The  court  of 
equity  thus  appealed  to  acts  in  p^sonam, 
and  it  is  immaterial  whether  the  threatened 
inequitable  conduct  is  to  be  carried  on  with- 
in or  without  the  limits  of  the  Jurisdiction. 
1  High  on  Injunc.  S  103;  Story's  Eg.  Jur. 
<12th  Ed.)  H  88&,  900;  Margarum  v.  Moon, 
63  N.  J.  Eq.  686,  63  Atl.  179,  and  cases  cited. 
But  on  general  prlncipies,  equity  will  not  In- 
terfere with  the  right  of  any  person  to  bring 
an  action  for  the  redress  of  grievances — the 
right  preservative  of  all  rights — exc^t  for 
grave  reasons;  and  on  grounds  of  comity 
the  power  of  one  state  to  interfere  with  a 
litigant  who  is  In  due  course  pursuing  his 
rights  and  remedies  In  the  courts  of  another 
state  ought  to  l>e  sparingly  exercised.  The 
courts  of  New  Jersey  ought  not  to  assuyie, 
directly  or  by  indirection,  any  ai^^dlate  Ju- 
risdiction over  the  courts  of  Massachusetts, 
nor  proceed  In  giving  Judgment  here  upon  the 
idea  that  the  courts  of  the  commonwealth 
are  in  the  least  degree  Incompetent  or  un- 
willing to  do  full  and  complete  Justice  in  all 
cases  that  are  fairly  within  their  Jurisdic- 
tion. 

It  Is  averred  in  the  bill  that  tiie  actions 
now  pending  before  the  Supreme  Judicial 
Court  of  Massachusetts  are  equitable  actions; 
It  is  by  implication  admitted  in  the  bill,  and 
was  most  fully  admitted  In  argumoit,  that 
that  court  has  the  amplest  equity  powers; 
and  it  is  equally  clear  that  the  causes  liiere 
pending  are;  with  respect  both  to  subject- 
matter  and  to  parties,  within  its  jurladictton. 
Th^  must  t>e  very  special  circumstances 
that  will  Justify  this  court  in  restraining  the 
prosecution  of  an  equitable  action  already 
pmdlng  In  a  court  of  such  ample  Jurisdic- 
tion. I  speBk  not  of  any  limitation  upon 
the  power  ot  this  court,  bat  upon  the  pro- 
priety of  its  exercise  In  the  particular  case. 
Its  exercise  is  not  to  be  properly  based  upon 
any  theory  ttiat  tbls  court  knows  better  how 
to  do  Justice  than  the  court  of  last  reaart 
of  the  commonwealth ;  that  It  can  weigh  evi- 
dence better,  or  more  Justiy  apply  to  the 
facts  any  general  principle  of  law  or  of  equi- 
ty; nor  upon  the  ground  that  this  court  rec- 
ogDlzea  different  rules  of  law  or  of  equity 
from  those  which  obtain  in  the  commonwealth. 
A  condition  precedent  to  an  appUcaticHi  to 
this  court  for  relief  In  all  ordinary  cases  is  the 
absence  of  a  full,  adequate,  and  complete 
remedy  tisewtaere.  And  beaidei^  there  la  the 
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general  rule,  essential  to  tbe  orderly  adminis- 
tration of  justice,  that,  as  between  conrtR 
otherwise  eqoallj  entitled  to  entertain  jn- 
riadlction,  tliat  court  which  first  obtains  pos- 
session of  the  controversy  ought  to  be  al- 
lowed to  proceed  and  dispose  of  It  without 
Interference;  a  mie  established,  of  course, 
primarily  for  the  benefit  of  tbe  anltor,  rather 
than  for  the  protection  of  the  dignity  of  tbe 
court  It  was  allied  by  Chancellor  Runyon 
In  Home  Ins.  Oo.  t.  Howell,  24  N.  J.  Eq.  238, 
241,  where  salt  having  first  been  commenced 
in  this  court  for  rdtef  against  certain  poli- 
cies of  insurance  alleged  to  have  been  fraud- 
ulently obtained  from  tbe  complainant  upon 
defendant's  property  In  Illinois,  and  defend- 
ant having  afterwards  began  snlt  upon  tbe 
policies  in  a  court  of  that  state,  which  suit 
bad  been  removed  to  the  federal  court,  tbe 
learned  Chanctilor  allowed  an  injonctlon 
against  the  prosecution  of  this  action,  not- 
withstanding tbe  insurance  company  might 
have  had  complete  relief  In  tbe  federal  court, 
either  at  law  or  by  recourse  to  Its  equity 
side.  In  his  opinion  be  gnoted  with  approval 
tbe  remark  of  Grler,  J.,  in  Peck  v.  Jenness,  7 
How.  625, 12  Jj.  Ed.  841,  to  the  effect  that  the 
role  giving  excIuBive  Jurisdiction  to  the  court 
which  first  obtains  possession  of  the  contro- 
versy has  its  foundation  not  merely  in  com- 
ity, but  In  necessity:  "For  if  one  may  ^- 
Join,  tbe  other  may  retort  by  injunction,  and 
tlras  the  parties  be  without  remedy;  being 
Uable  to  a  process  for  cratempt  in  one,  if 
they  dare  to  proceed  In  the  other" — a  remark 
reiterated  by  the  Supreme  Conrt  of  the  Unit- 
ed States  In  Central  Natl.  Bank  v.  Stevens, 
169  U.  S.  458,  18  Snp.  Ct  403,  42  U  Ed.  807. 

In  Title  Guarantee  A  Trust  Co.  v.  Trenton 
Potteries  Co.,  56  N.  J.  Eq.  441,  88  A.tL  422, 
tbe  Potteries  Company  having  commenced  an 
action  at  law  in  the  New  York  Supreme 
Court  upon  a  policy  of  Insnrance  issued  to 
11  by  the  Title  Company,  the  latter  company 
afterwards  filed  Its  hill  In  this  court  allying 
a  mistake  in  the  policy,  and  praying  that 
It  might  be  reformed,  and  that  the  Potteries 
Company  might  be  restrained  from  further 
prosecndng  the  New  York  action,  on  tbe 
ground  that.  If  It  were  permitted  to  do  so 
before  the  policy  was  reformed  In  such  man- 
ner as  to  set  out  the  true  agreement  of  the 
parties,  a  Judgment  would  necessarily  go 
against  the  Title  Company.  This  court  al- 
lowed a  preliminary  injunction,  whereupon 
tbe  Potteries  Company  filed  Its  answer  set- 
ting up  that  nnder  New  York  law  the  Title 
Company  was  entitled  to  there  plead  Its  equi- 
table defense.  Upon  this  answer,  and  affi- 
davits verifying  it,  the  Injunction  was  dis- 
■oivad.  Upon  appeal,  tbe  Court  of  Errors 
and  Anieals  affirmed  this  decision.  Mr.  Jus- 
tice Gnmmere  (now  Chief  Justice)  saying: 
"Tbe  reepoDden^  having  selected  a  court  of 
tbe  domicile  of  the  ai^llant  as  the  forum 
In  vhlcfa  to  try  the  matters  In  Issue  between 
tb«m  Involved  in  the  suit  brought  by  It,  is 
cotftled  to  have  those  matters  finally  deter- 


mined  in  that  forum,  provided  the  appellant 
can  In  Its  defense  In  that  suit  show  tbe  real 
agreement  between  tbe  parties  as  fully  as  It 
would  be  permitted  to  do  ia  Its  suit  brought 
here  for  the  reformation  of  the  written  con- 
tract" 

In  Sweeny  v,  Williams  (36  N.  J.  Eq.  eZI, 
629,  Mr.  Justice  Magle  (afterwards  Chancel- 
lor), speaking  for  the  Court  of  Errors  and 
Appeals,  said:  "If  there  exist  a  concurrent 
Jurisdiction  in  courts  of  lav  and  courts  of 
equity,  the  latter  will  decline  to  entertain  Ju- 
rls^ctlon  after  the  Jurisdiction  of  tbe  courts 
of  law  has  attached,  unless  the  relief  that  the 
applying  party  is  entitled  to  ask  cannot  be 
fully  obtained  In  tbe  court  of  law." 

See,  also.  N.  J.  Zinc  Co.  v.  Franklin  Iron 
Co.,  28  N.  J.  Eg.  422,  430;  Mlnchln  v.  Second 
Natl.  Bank,  86  N.  J.  Eq.  436,  443;  Shaw  v. 
Frey,  68  N.  J.  Eq.  321,  323,  68  Atl.  811. 

I  am  referred  to  Debon  v.  Foster,  4  Allen 
(Mass.)  645 ;  Id.,  7  Allen  (Mass.)  57;  and  Cun- 
ningham V.  BnUer,  142  Mass.  47,  6  N.  E.  782, 
56  Am.  Rep.  657;  Cole  r.  Cunningham,  133 
U.  S.  107,  10  Snp.  Ct  268,  33  L.  Ed.  638. 
These  decisions  were  based  upon  the  ground 
of  a  threatened  evasion  of  tbe  essential  fea- 
tures of  a  local  insolvent  law.  They  will  be 
further  mentioned  In  their  proper  order  be- 
low. Bnt  In  Carson  v.  Dunham,  149  Mass. 
52.  20  N.  B.  812,  8  I/.  R.  A.  202.  14  Am.  St. 
Bep.  897,  it  was  held  that  their  authority  did 
not  support  an  application  for  an  Injunction 
on  the  ground  of  conflicting  decisions  or  di- 
versity of  law.  Tbe  latter  case  was  an  appli- 
cation for  an  injunction  to  restrain  the  de- 
fendant, a  citizen  of  Massachusetts,  from 
prosecuting  against  another  citizen  of  tbe 
same  commonwealth  a  foreclosure  suit  in  a 
South  Carolina  conrt  concerning  land  situate 
in  that  state.  It  appeared  that  there  was  a 
difference  of  opinion  between  the  Supreme 
Court  of  the  United  States  and  the  Supreme 
Court  of  South  Carolina  upon  tbe  merits  of 
the  controvert.  Chief  Justice  Morton  said: 
(Carson  v.  Dunham,  149  Mass.  56,  20  N.  E. 
314):  "We  are  then  brought  to  tbe  question 
whether  the  fact,  if  It  be  a  fact  that  tbe 
Supreme  Court  of  South  Carolina  entertains 
views  of  tbe  law  which  govern  the  rights  of 
the  parties  differing  from  those  held  by  the 
Supreme  Court  of  the  United  States,  Justifies 
ns  in  restraining  Dunham  from  the  further 
pn»ecutlou  of  the  snlt  In  the  state  conrt 
The  law  gives  the  parties  a  choice  of  tribu- 
nals. Why  Is  not  Dunham's  right  to  choose 
tbe  South  Carolina  court  as  great  as  the 
right  of  Mrs.  Carson  to  choose  the  United 
States  court  or  the  courts  of  this  common- 
wealth? Reduced  to  Its  elements,  the  argu- 
ment of  the  plaintlflT  is  that  we  should  in- 
terfere because  there  Is  danger  that  tbe  Su- 
preme Court  of  South  Carolina  will  not  right- 
ly and  Justly  decide  the  rights  of  the  par- 
ties. We  cannot  yield  to  such  an  argument 
without  a  violation  of  every  principle  of  In- 
terstate comity.  As  we  have  said,  the  gen- 
eral rule  of  comity  Is  that  the  coort  first 
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acquiring  Jurlsdlctloii  shall  retain  U.  In 
OUT  Judgment,  it  would  be  Indefensible  for 
the  courts  of  tbls  commonweRltb  to  restrain 
the  prosecution  of  a  suit  i>ending  In  the  court 
of  a  Bister  state,  which  has  Jurisdiction  of 
the  subject-matter  and  of  the  parties,  upon 
the  ground  that  the  decision  of  that  court 
may  differ  from  our  own  opinion,  or  from 
the  decisions  of  other  courts  of  equal  au- 
thority. All  the  facts  presented  to  us  can  be 
and  are  presented  In  the  case  pending  In 
South  Carolina,  and  It  is  presumed  that  the 
Supreme  Court  of  that  state  will  decide  the 
case  according  to  the  law  and  the  right" 

The  Court  of  Appeals  of  New  York  has 
even  refused  to  Interfere  by  Injunction  to 
restrain  the  transfer  to  a  bona  fide  bolder 
of  an  obligation  held  by  the  courts  of  that 
state  to  be  Invalid  In  the  hands  of  such  a 
holder,  and  tbls  although  such  transferee 
might  resort  to  the  federal  courts,  where  a 
dlCTerent  rule  of  law  prevailed,  and  to  which 
courts  the  present  liolder  could  not  resort 
Town  of  Venice  v.  Woodruff,  62  N.  Y.  462, 
468,  20  Am.  Rep.  495.  Kappallo,  J.,  said: 
"The  real  purpose  of  the  litigation  seems 
to  be  to  prevent  a  resort  to  the  courts  of 
the  United  States  for  tha  collection  of  these 
trands;  and  the  question  Is  whether  It  Is 
the  province  of  a  court  of  equity  In  a  state 
to  interfere  for  the  purpose  of  preventing  a 
resort  to  the  federal  courts  for  the  enforce- 
ment of  obligations  on  the  ground  that  they- 
may  be  held  in  those  courts  to  be  valid,  while 
according  to  the  decisions  of  the  state  courts 
the  same  obligations  are  held  to  be  void.  I 
apprehend  that  the  power  of  a  court  of  equi- 
ty to  decree  the  surrender  and  cancellation 
of  Instruments  has  never  before  been  appeal- 
ed to  or  exercised  for  such  a  purpose." 

As  authority  for  the  proposition  that  one 
conrt  of  equi^  may  restrain  an  action  pend- 
ing In  another  court  of  equity,  I  am  referred 
to  Erie  R.  B.  Co.  v.  Ramsey,  45  N.  T.  637. 
An  examination  of  the  case  shows  that  it 
determined  only  the  existence  of  the  power, 
and  not  the  propriety  of  its  exercise  under 
the  circumstances  presented.  The  case  Is  a 
somewhat  notorious  one.  The  company  had 
procured  from  Justice  Barnard,  of  the  Su- 
preme Court  an  Injunction  restraining  Ram- 
sey from  proceeding  further  in  an  equitable 
action  that  he  had  previously  brought  in  the 
same  court  against  the  company  and  certain 
of  Its  directors.  Ramsey,  on  advice  of  coun- 
sel, disobeyed  the  Injunction  on  the  ground 
that  the  court  had  no  Jurisdiction  to  stay 
his  proceeding  In  another  action  in  the  same 
court  Thus  the  question  was  raised  wheth- 
er he  was  guilty  of  contempt.  Tbe  Court  of 
Appeals  held  that  he  was.  In  the  opinion, 
the  action  of  Justice  Ba'mard  in  Issuing  the 
Injunction  is  excused  on  the  ground  that 
upon  the  case  as  presented  to  him  Ramsey 
was  charged  with  a  purpose  to  throw  the 
vast  property  at  the  Erie  Railroad  Company 
into  the  hands  of  a  receiver  by  fraudulent 
acti.  Including  a  fraudulent  appearance  for 


the  company  and  a  consent  to  tbe  receiver- 
ship by  an  attorney  acting  In  collusion  with 
Ramsey  and  without  authority  from  the  com- 
pany. The  opinion  plabijy  Intimates  that 
Justice  Barnard  erred  In  not  requiring  that 
the  application  to  stay  proceedings  be  made 
in  tbe  action  already  pending;  the  decision 
was,  simply,  that  he  acted  within  bis  Juris- 
diction, and  that  bis  injunction  could  not 
be  ignored  as  void  on  its  face.  (See  cita- 
tions, Daly  V.  Amberg,  128  N.  Y.  494,  27  N. 
E.  1038 ;  Gauffman  v.  Tan  Buren,  136  N.  Y. 
265,  32  N.  B.  775.) 

In  22  Cyc  810,  the  topic  is  treated  as  fol- 
lows, with  abundant  citation  of  authorities: 
"It  Is  a  general  rule  that  a  party  will  not 
be  restrained  by  Injunction  from  proceeding 
with  a  suit  in  equity,  because  complainant's 
equitable  rights  can  be  fully  protected  In  that 
suit  An  order  to  stay  such  suit  should  be 
obtained  by  an  application  In  that  court  It- 
self. It  follows  that  equity  will  not  enjoin  a 
suit  to  obtain  an  Injunction,  or  an  accounting 
or  a  receiver.  Nor  will  a  foreclosure  suit 
be  enjoined  for  the  relief  of  one  who  might 
obtain  full  reUef  In  that  suit  Itself.  How- 
ever, a  court  of  equity  has  "power"  to  en- 
Join  a  party  from  proceeding  with  other 
equitable  suits,  and  such  an  injunction,  when 
Issued,  is  not  void  and  must  be  obeyed. 
But  the  power  should  be  exercised  only  in 
extreme  cases.  Tbe  court  first  acqulrli^ 
Jurisdiction  of  a  case  will  protect  that  Ju- 
rlsdlctfon  by  enjoining  an  action  by  the  same 
parties  on  the  same  subject-matter  In  anoth- 
er court  even  though  that  otber  court  may 
also  have  equity  Jurisdiction.  Wherever  com- 
plainant's rights  cannot  be  fuUy  protected  tat 
tbe  otber  suit  it  will  be  rajoined.  An  Injunc- 
tion will  be  granted  In  actions  of  interplead- 
er against  tbe  furtiier  prooecntiw  of  suits 
against  complainant  even  though  <Hie  of 
these  suits  may  be  In  equUy,  because  of  tbe 
necessity  of  disposing  of  tbe  whole  matter  in 
one  action.  And  where  eqnl^  has  undertak- 
en to  administer  the  assets  of  an  Insolvent 
corporation,  so  far  as  they  are  within  its 
Jurisdiction,  other  equitable  suits  for  the 
same  pnri>08e  will  be  enjoined.  So  a  bill  of 
peace  lies  to  prevent  a  multiplicity  of  suits, 
even  though  the  suits  may  themselves  be  In 
courts  of  equity." 

My  examination  of  the  authorities  convin- 
ces me  that  the  reported  instances  of  inter- 
ference by  courts  of  equity  In  equitable  ac- 
tions already  pending  in  other  courts  are  all 
based  upon  exceptional  clrcumstanceB^  and 
may  be  classed  within  a  very  few  gnraps. 
Without  assuming  to  enumerate  all  of  these 
groups,  I  may  mention  Uie  following  princi- 
pal ones : 

(1)  In  early  times  In  England  there  was 
a  controversy  about  Jurisdiction  between  tli« 
chancery  and  the  exchequer;  the  former 
holding  that  the  latter  was  a  sort  of  "pri- 
vate" court  Its  equitable  as  well  as  its  le- 
gal Jurisdiction  being  depmdent  upon  tfae 
averment  of  quo  minus,  and  resting  npoxi 
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Oie  effect  of  defendants  act  In  dlsaUlDc  the 
plaintiff  to  respond  to  the  crown,  and  that 
the  chancery  was  a  court  of  superior  and 
more  general  Jnrlsdictlon.  See  Joan  eg  t. 
Whltner  (1679  Cary,  161;  21  B.  R.  60  (but 
this  was  an  injunction  out  of  chancery  to 
restraiii  an  action  at  law  brought  In  the  ez- 
chequer  attee  the  commencement  of  the  chan- 
cery suit);  Tendall  t.  Harvey  (1632)  Nels. 
19;  21  E.  R.  427;  1  Eq.  Caa.  Abr.  80,  G.  2, 
and  134.  D.  3;  21  R  R.  893  and  939;  where 
the  Lord  Keeper  (North)  overruled  a  plea 
that  act  up  the  pendency  of  a  prior  equitable 
action  In  the  exchequer  as  a  bar  to  a  suit  In 
chancery,  on  the  ground  that  "the  chancery 
was  the  highest  court  of  equity,  and  though 
the  exchequer  was  an  ancient  court  of  equity, 
yet  the  same  was  bnt  a  private  court,  and 
Its  Jurisdiction  properly  was  only  for  getting 
in  the  King's  revenue,  and  for  the  King's  offi- 
cers, and  they  ought  to  keep  within  their 
proper  bounds.**  And  see  6  Vln.  Abr.  "CourC 
ol  E^xchequer,"  Q.  2  (page  669). 

(^  Interpleader  suits  are  a  recognized  ex- 
cation;  and  where  a  plaintiff  is  entitled  to 
Interplead  defendants,  and  pays  the  money 
tDto  court,  other  actions  against  them  may  be 
enjoined,  whether  these  be  legal  or  equitable. 
Warlngton  v.  Wheatstone  (1821)  Jac  202; 
4  Eng.  Ch.  208;  37  E.  R.  826.  (Here  one  of 
the  suits  enjoined  was  l^al,  the  other  equi- 
table; see  10  Sim.  480.)  So  In  Orawford  t. 
Fisher  (1840)  10  Sim.  479  ;  69  E.  R.  701; 
Richards  t.  Salter.  6  Johns.  Gh.  (N.  Y.)  445 ; 
Sleveklng  t.  Reherns  a837)  2  Myl.  ft  Cr.  581, 
592,  593;  40  E.  R.  761,  766;  Prudential 
Assurance  Co.  v.  Thomas  (1867)  L.  R.  8  Oh. 
App.  74 ;  2  Story,  Eq.  {  808. 

(3)  Creditors'  suits  against  executors  or 
administrators  for  the  administration  of 
the  estate  may  be  treated  as  an  exception ; 
where,  after  (but  not  before)  decree,  an  In- 
junction has  frequently  been  Issued  to  re- 
strain other  proceedings  by  creditors  at  law 
or  in  equity,  the  decree  in  the  admlnlstra- 
tloai  suit  being  considered  to  be  In  the  nature 
of  a  Judgment  in  favor  of  each  and  every 
creditor.  1  Story,  Eq.  |  649  ;  2  Id.  S  890; 
Jat^flon  T.  Leaf  a820)  1  Jac.  &  Walk.  229. 
231;  37  B.  R.  362;  Reachamp  v.  Marquis 
of  Hnntley,  and  Clarke  v.  Earl  of  Ormonde 
aS22)  reported  together  In  Jacob,  646  ;  87 
E.  R.  956;  Garron  Iron  Ca  r.  Madaren 
(1855)  6  H.  L.  Gas.  416;  10  XL  R.  416,  dted 
more  fnlly  hereafter. 

(4)  Prevention  of  multiplicity  of  suits.  On 
this  ground  suits  In  equity  may  no  doubt 
be  enjoined.  If  necessary  to  do  so,  as  well  as 
salts  at  law.  Probably  Reckford  t.  Kemble 
(1822)  1  81m.  ft  Stu.  7,  67  E.  R.  3,  belongs  In 
this  category;  there  Leach,  Y.  O.,  stayed  a 
foreclosure  suit  pending  tn  the  colonial  court 
of  chancery  In  Jamaica  until  an  account 
could  be  taken  In  a  suit  for  redemption  In 
England,  all  the  parties  being  In  England, 
90  that  the  accounts  could  be  more  conven- 
iently taken  there  than  In  Jamaica. 

(19  Whera  a  party  by  fraud  attempts  to 


produce  an  unjustvesult  in  a  pending  suit  and 
consequent  Irreparable  Injury  to  his  ad- 
Tersary,  he  may  of  course  be  enjoined.  In 
this  class  ilea  the  Injunction  granted  by  Jus- 
tice Barnard  In  Erie  R.  R.  Co.  v.  Ramsey.  46 
N.  T.  637 ;  the  criticism  being  that  be  diould 
have  left  the  company  to  apply  for  a  stay 
by  motion  in  the  suit  already  pending. 

(6)  Oppression  amounting  to  fraud  may  be 
attempted  by  suing  a  debtor  outside  of  his. 
home  Jurisdiction  in  order  to  gain  an  uncon- 
scionable advantage  over  him,  In  which  case 
equity  may  restrain  the  creditor  upon  proper 
terms.  Standard  Roller  Bearing  Co.  v.  Cru- 
cible Steel  Co.  (K.  J.  Ch.)  63  Aa  646.  decided 
by  my  predecessor.  Chancellor  Magle,  was 
a  case  where  both  parties  were  corporations 
of  the  state  of  New  Jersey.  The  defendant 
had  a  claim  against  the  complainant  of  less 
than  $4,000,  and  notwithstanding  It  might 
sue  the  complainant  in  the  courts  of  this 
stata^  or  prosecute  Its  claim  by  attachment 
upon  a  valuable  property  of  the  complainant 
in  Pennsylvania  (in  either  case  the  claim 
could  be  prosecuted  and  defended  by  proofs 
and  witnesses  at  hand),  the  defendant  brought 
three  attachment  suits  simultaneously  In 
Ohio,' Michigan,  and  Wisconsin,  wherein  cred- 
its due  to  the  complainant  to  an  amount  ex- 
ceeding $20,000  were  gamisheed.  The  learn- 
ed Chancellor  held  that  these  attachment 
suits  in  distant  states  were  oi^resslve,  and 
that  their  prosecution  should  be  enjoined, 
upon  terms,  however,  that  complainant  would 
submit  to  a  speedy  trial  of  the  claim  In  this 
state,  and  would  give  bond,  with  security, 
in  a  penal  sum  double  the  amount  of  the 
claim  conditioned  for  paying  the  amount  as- 
certained to  be  dne;  ascertainment  either  to 
be  made  this  court  or  by  any  court  of 
competent  Jurisdiction  In  this  state,  at  the 
election  of  the  defendant 

(7)  Cases  where  a  party  oppresses  his  ad- 
versary by  suing  him  In  a  foreign  Jurisdic- 
tion for  the  purpose  of  evading  some  estab- 
lished -policy  of  the  Jurisdiction  where  the 
parties  are  domiciled. 

Since  complainant  here  relies  vpon  certain 
decisions  that,  so  far  as  they  have  any  per- 
tinency, belong  In  this  category,  they  may 
well  be  examined  at  some  length.  In  read- 
ing the  opinions,  care  should  be  exercised 
In  distinguishing  that  part  of  the  reasoning 
which  m^ely  establishes  the  power,  from  that 
which  vindicates  its  exercise  in  given  cases. 

Rushby  V.  Munday,  Cloves  ft  Cracroft  (1821) 
S  Mad.  297.  66  B.  R.  908.  Bnshby  had  given 
to  Munday,  as  trustee  for  Cracroft,  a  bond  to 
secure  a  gambling  debt,  and  Munday  had  as- 
signed it  to  Cloves.  The  bond  was  given 
In  England  and  was  in  English  form,  and 
was  claimed  to  be  void  as  a  gambling  debt 
under  an  act  of  Parliament  Bushby  was  a 
Scotchman  and  proprietor  of  real  estate 
in  Scotland,  but  resident  abroad.  Cloves 
brought  an  action  In  the  Scotch  court  upon 
the  bond,  and  thereby  secured  a  Ilea  (equiv- 
alent to  our  Ilea  hy  for^gn  attadunoit)  up- 
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on  BoBhbr's  estatoB.  The  latt»  thereapon 
filed  a  bill  In  the  Engllab  Chancery  for  the 
parpose  of  having  the  bond  dellrered  ap  to 
be  cancded,  and  Incidentally  to  restrain  the 
prooecntlou  of  the  actton  in  Scotland.  The 
gronndB  of  the  application  for  the  Injunc- 
tion were  that  a  bond  ma  an  BngllAh  wenri- 
ty,  and  a  discharge  firom  it  abn»d  could  not 
be  pleaded  in  JSngland;  that  tbe  BngUflh 
Chancery  might  require  ihe  bond  to  be  de- 
livered op.  while  in  Scotland  no  nuih  relief 
was  given;  in  England  discovery  eonld  be 
had  by  sworn  answer  of  Monday  and  Cra- 
crott,  whereas  in  Scotland  such  an  answw 
would  not  be  evidence ;  besides  which  it  was 
urged  that  the  lnvalI<Uty  of  the  b(md  arose 
out  of  an  Bngllsh  act  of  Parliament,  not  In 
force  In  Scotland.  Leach,  T.  allowed  an 
InJuncUtm  upon  teims,  saying  (5  Madd.  SOS, 
56  B.  R.  81S) :  "Mr.  Bnttkb^  may  succeed  in 
his  defense  in  Scotland,  and  still  be  eqmsed 
to  future  proceedings  upon  the  bond ;  but  If 
be  establish  his  case  her^  the  bond  itself 
will  be  dellvored  up  to  be  canceled,  and  be 
win  be  absolutely  relieved  from  all  fntnre 
proceedings.  This  court  Is  a  more  conven- 
ieat  Jurisdiction  fbr  determining  Hie  queetl(m 
whether  Cloves  has  by  the  law  of  Eni^and 
a  right  to  recova  upon  the  bond,  than  the 
Court  of  Seailon  In  Scotland.  The  proceed- 
ing there  Is  less  likely  to  elldt  the  troth  of 
the  case  than  the  ivoceeding  here,  because 
there  Busfal^  cannot  have  the  benefit  of 
Munday's  admissions  upon  his  oath,  and  be- 
canse,  Mund^  and  Oncroft  being  both  resi- 
dent out  of  Scotland,  he  cannot  con^  their 
tesUmoi^  as  wttneeses."  Hie  terms  imposed 
were  that  Bushby  riiould  consent  to  Jn^iment 
in  Scotland  so  as  to  secure  to  Cloves  a  prio* 
rity  of  lien  upon  the  real  estate,  snbject  to 
the  event  of  the  suit  In  Chancery.  I  deem 
it  plain  that  the  remaitt  of  Sir  J<An  Leadi 
about  the  English  Chanc«7  being  "a  more 
convenient  Jurisdiction*'  than  the  Scotdi 
court  for  determining  a  question  of  English 
law  was  not  intended  to  Indicate  that  the 
Injunction  was  to  be  allowed  aa  this  gtound, 
but  as  showing  that  an  injunction,  allowed, 
on  the  other  grounds  mentioned,  would  not 
work  a  hardship  upon  Cloves. 

Talleyrand  v.  Boulanger  (1797)  8  Ves.  447, 
30  E.  R.  1099.  A  personal  bcmd  was  given 
when  obligors  and  obligee  were  cltlsens  and 
residents  of  France.  By  the  law  of  France 
there  was  no  liability  to  arrest  on  dvU  pro- 
cess for  snch  an  obligation.  Afterwards  the 
parties  to  the  cause  emigrated  to  England, 
and  their  property  was  confiscated.  One  of 
the  plaintiffs  was  an  obligor  in  Oils  bond,  as 
surety,  and,  being  about  to  sail  on  an  expe- 
dition which  went  from  England  to  the  coast 
of  Brittany,  was  arrested  at  suit  of  the  de- 
fendant, and  in  order  to  procure  his  release 
made  a  cash  payment  and  gave  two  bills  of 
exchange  payable  in  a  short  time,  and  exe- 
cuted a  new  bond  payable  six  months  after 
peace  should  be  concluded  between  France 
and  England.  At  this  time  the  other  plaintiff 


first  became  a  surety  by  Joining  In  Umm 
cnrlUes.  One  of  the  bills  of  exchange  hav^ 
ing  been  paid,  the  plaintiffs,  uoAer  advice  ot 
counsel,  refused  to  make  any  more  pi^rments, 
and  were  ttaemq^n  arrested  and  htid  to  bail 
1^  the  defendant  in  four  actions,  whereupon 
a  bill  was  filed  for  an  injunction,  and  the 
Lord  Chancellor  (Lord  LonghborougtO  grant- 
ed it  <m  the  ground  *that  the  proceeding  on 
the  part  of  the  defendant  has  bem  extreme- 
ly opinressive  and  ImmoraL  I  am  not  pre- 
pared to  say  how  Ux  this  court  will  finally 
give  redress;  but  I  will  not  allow  tiie  d^ 
foidant  to  avail  Wfwftif  an  advantage 
got  by  duress,  which  Is  the  sole  cause  <tf  the 
new  engagement"  This  case  was  manlte^- 
1y  decided  vpoa  the  ground  of  apparent  hard- 
ship, and  in  dlsr^rd  of  the  rule  tliat  the 
lex  fori  governs  acUons  for  Ha  enforcement 
of  a  contract  although  made  in  ancrther  Juris* 
dlctkm.  Like  the  case  of  Mdan  v.  Fitse- 
James,  1  Bos.  &  Pnl.  18S,  decided  by  the 
(Jourt  of  Conunon  Pleas  In  the  same  year, 
it  is  a  plainly  erroneous  dedslon,  outcome  of 
the  troublous  times.  Although  Lord  Bron^- 
am  cited  both  these  cases  with  aivarent  ap- 
proTOl  in  the  House  ot  Lords  40  years  later^ 
yet  the  decision  then  made  was  to  the  effOct 
that  the  law  of  the  conntry  where  a  contract 
Is  to  be  enforced  must  govern  its  enforce- 
ment Dcm.  V.  Lippmann  (1837)  5  (X  ft  Fin. 
1,  IS;  7  B.  R.  308,  809.  And  In  Liverpool 
-Marine  Credit  Co.  v.  Hunter  (1869  L.  R. 
8  Cb.  App.  4TO»  4Bf^  Talleyrand  v.  Boulanger 
was  severely  criticised.  Melan  v.  Fltzjamea 
was  distinctly  overruled  and  the  doctrine  of 
the  dlssentliq;  opinion  affirmed  in  De  Da 
Vega  V.  Vianna  (1830)  1  Bam.  ft  Ad.  284. 
And  so,  Uttle  (If  anything)  remains  of  author- 
ity In  Talleyrand  v.  Boulanger. 

Lord  F6rtarlhigton  v.  Soulby  (1834)  8  MyL 
ft  K.  104,  40  B.  B.  40.  An  injunction  wan  al- 
lowed to  restrain  defendants  from  suing  In 
Ireland  upon  a  bill  of  exchange  glvea  hy 
plaintiff  for  a  gambling  debt  The  ground  of 
the  Injnnctlrai,  however,  was  that  the  court 
in  which  tbe  action  was  brought  was  a  court 
of  common  law,  and  had  no  Jurisdiction  ta 
stop  the  proceeding  on  the  ground  that  It 
was  founded  upon  a  gaming  transaction. 

(Barron  Iron  Co.  v.  Madaren  (186(9  S  H. 
Cas.  416,  10  E.  R.  415,  rather  bears  against 
the  complainant  The  company  was  a  Sootidi 
corporatioD,  having  Its  manufacturing  worics 
In  Scotland  and  an  Important  sales  Agency 
In  London.  A  suit  for  administration  of  the 
estate  of  one  Stainton,  deceased,  had  been  in- 
stituted In  the  ESigllsh  (3ourt  of  Chancery, 
and  a  decree  made  for  an  accounting.  After- 
wards the  company,  a  large  creditor  of  the 
decedent,  Instituted  an  action  in  the  Scotch 
Court  of  Session,  In  which  process  was  issued 
(equivalent  to  our  writ  of  attachment)  secnr- 
Ing  a  lien  upon  real  and  personal  estate  of 
the  decedent  in  Scotland.  An  Injunction  was 
allowed  to  restrain  this  proceeding,  but  on 
appeal  to  the  House  of  Lords  It  was  dissolv- 
ed, on  the  ground  that  the  company  waa  a 
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foreign  creditor  resident  abroad,  sulof  for  hts 
debt  In  the  courts  of  his  own  countr/. 

Tbe  following  cases  are  typical  of  the 
group,  and  appear  to  be  the  principal  ao- 
thorltlea  ui»n  the  question  of  enjobiing  for- 
eign actlona  brought  to  evade  the  home  pol- 
icy: 

In  Marganun  T.  Uoon,  63  N.  3.  Eq.  586,  53 
Atl.  179,  creditor  and  debtor  were  both. citi- 
zens and  residents  of  New  Jersey,  and  tbe 
debtor  under  the  laws  of  this  state  was  en- 
titled to  $200  exemption  from  process,  and 
bad  not  personal  property  of  that  value.  He 
had  a  claim  for  wages  agahist  the  Pennsyl- 
vania Railroad  Company,  and  bis  creditor 
assigned  bis  claim  against  the  debtor  to  a 
nonresident,  who.  In  attachment  proceedings 
In  the  courts  of  West  Virginia,  garnished  the 
wages  doe  to  the  debtor  from  the  railroad 
company.  This  court  allowed  an  Injunc- 
tioD  on  the  ground  that  the  resident  creditor 
was  endeaTorlng  to  deprive  his  debtor  of  the 
benefit  of  the  exemption  provided  1^  the  law 
of  their  common  domicile. 

Dehon  V.  Foster,  4  Allen  (Mass.)  64S;  Id., 
T  Allen  (Mass.)  67.  A  resident  of  Massadiu- 
tettM  being  insolvent  under  the  laws  of  the 
commonwealth,  and  proceedings  In  Insolvency 
having  been  commenced  there,  an  injunction 
was  allowed  to  restrain  one  of  the  creditors, 
who  likewise  was  a  citizen  of  Massachusetts, 
from  proceeding  by  attachment  in  another 
state  to  divert  property  from  the  aBSigueea 
In  Insolvency  and  thereby  secure  a  preference 
for  himself,  contrary  to  the  policy  of  the 
hisolvent  law  of  Massachusetts. 

To  the  same  effect  Is  Cunningham  v.  But- 
ler, 142  Mass.  47,  6  N.  B.  782,  56  Am.  Rep. 
657.  This  case  was  carried  to  the  Supreme 
Court  of  the  United  States,  upon  the  ground 
that  such  an  injunction  was  a  violation  of 
the  "fnU  faith  and  credit"  clause  of  tbe  fed- 
eral C(»i8titutl<ni.  The  decree  was  afflfmed. 
Cole  T.  Cnnnlngham,  133  U.  S.  107,  10  Sup. 
Gt  2eB,  38  L.  R.  A.  638. 

Wilson  V.  Joseph,  107  Ind.  490.  8  N.  B.  616. 
InJuiictlfHi  granted  to  restrain  a  resident  of 
Indiana  from  prosecuting  an  attachment  pro- 
ceeding against  anotba  resident  In  the  courts 
of  another  state  In  violation  of  an  Indiana 
statute  whldi  made  It  an  oifense  to  send  a 
datan  against  a  debtor  oat  of  the  state  for 
adlecUon  In  wder  to  evade  the  local  exemp- 
tion laws. 

Sandage  r.  Stodebaker  Bros.  Co.  0896)  142 
Ind.  148,  41  N.  E.  880,  34  L.  R.  A.  863,  51 
Am.  St  R^  IBS,  held  that  a  dtizoi  of  one 
state  may  be  enjoined  from  prosecuting  an 
action  against  another  citizen  of  the  same 
state  In  a  foreign  Jurisdiction  for  tbe  pur- 
pose ai  evading  the  laws  of  his  own  state. 

MlUer  V.  Glttlngs,  85  Md.  601.  87  Atl.  372, 
S7  U  R.  A.  664,  00  Am.  St.  R^  3S2.  The 
transactions  out  of  which  an  all^d  debt 
arose  occurred  In  Maryland,  and  were  with- 
in the  statute  i^rahlbltlng  gambling;  both 
parties  were  dtlaois  and  residents  of  that 
stat&  HekU  that  a  court  of  equity  In  Maty- 


land  should  restrain  the  creditor  from  pro- 
ceeding against  the  debtor  in  anothw  state 
to  which  tiie  creditor  had  resorted  to  evade 
the  Maryland  laws  prohibiting  linprlsou- 
ment  for  debt,  where  the  foreign  court  must 
through  imperfect  methods  of  proof  ascertain 
tbe  statute  on  which  the  debtor  relied  to 
avoid  tbe  transactions,  and  where  there 
must  be  difficulty  and  expense  In  obtaining 
evidence. 

It  will  be  observed  that  In  all  of  these  cas- 
es (with  the  single  exception  of  Bushby  v. 
Munday,  where  other  special  circumstances 
appeared),  the  party  against  whom  the  in- 
junction was  Issued  had  either  gone  himself 
to  a  foreign  Jurisdiction,  or  had  sent  his 
claim  there  for  prosecution  by  hts  assignee. 
In  order  to  evade  some  distinct  prohibition 
of  the  local  law  of  the  common  domicile. 
(In  most  of  them,  the  suit  whose  prosecutlw 
was  restrained  was  an  action  at  law;  but 
I  assume  tiiat  In  such  a  case  it  would  make 
no  difference  whether  the  foreign  action  was 
an  action  at  law  or  an  action  In  equity.)  But 
it  is  Important  to  observe  that  the  public 
polt<7>  whose  attempted  evasion  was  deem- 
ed BuiBclrat  ground  for  Injunction,  was  In 
each  instance  somewhat  akin  to  a  police  regu- 
lation, being  designed  to  maintain  a  certain 
standard  in  the  social,  moral,  or  commercial 
life  of  the  state  adopting  it;  such  as  a  pro* 
hibltion  against  gambling,  against  prefer-  , 
ences  In  Insolvoicy,  against  imprisoning  the 
honest  debtor  cx  depriving  btau  by  civil  pro- 
cess of  the  last  comforts  of  life.  There  is, 
Is  seons  to  me,  a  noticeable  difference  be- 
tween that  sort  of  local  policy  and  the  all^ 
ed  grounds  of  public  policy  that  are  asserted 
In  the  present  case. 

BeiUdes,  this  case  ladcs  two  of  the  el^ents 
that  wwe  treated  as  essential  in  the  cases 
Just  rtferred  to;  there  was  no  common  d<»nl- 
clle  of  the  parties  In  this  stete,  and  the  de- 
fendant company  did  not  choose  the  Massa- 
chusetts Jurisdiction  for  the  purpose  of  evad- 
ing any  law,  policy,  m  doctrine  peculiarly 
cognisable  by  the  courta  ct  New  Jers^,  hut 
for  the  very  simple  reaaon  that  Uassachu- 
setts  had  Jurisdiction  over  the  pexBm  of  Mr. 
Blg^ow,  while  this  state  had  not  Mr.  Blge- 
low  Is  sued  In  personam  In  his  home  Jurls- 
dlctfam.  In  equitable  actions,  and  In  a  court 
of  fuU  equity  Jnrhidlctton.  He  tests  the  sense 
of  that  court  upon  the  law  by  a  demurrer, 
and  being  overruled  he  answers  upon  tbe 
merits,  submits  to  a  hearing  upfm  the  merits, 
a  flndhig  oi  facts  Is  made,  and  upon  it  final 
decrees  are  made  against  him.  The  litiga- 
tion In  that  court  cmtlnues  for  more  than 
five  years.  After  all  this,  and  pending  a|^ 
peals  taken  fay  him  and  by  his  adversary  to 
the  court  of  last  resort,  he  comes  Into  the 
state  of  New  Jrasey  to  have  his  adversary 
restrained  from  further  prosecuting  the  ao- 
tiooB  in  Massacbiuetts.  He  proposes  no 
walvw  of  his  appeals  there  tak^  He  ofCera 
no  security  that  he  will  abide  Igr  any  decree 
that  may  here  be  made  against  him,  either 
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hen  or  there.  He  averB.  It  Is  tme,  thatln  the 
MasBacbasetts  acttona  he  "gave  a  snraty  bond 
or  bonds,  In  the  snm  of  95OO.O0O,  to  indem- 
nify the  company";  but  there  Is  nothing  to 
«how  that  such  bonds  could  be  ooforced  1^ 
this  court,  nor  do  the  spedflc  cnidltlonB 
thereof  appear;  besides  vbltb,  the  amount 
of  them  is  manifestly  inadequate  to  cover  the 
company's  claims.  He  allies  no  fraud,  mis- 
take, surprise,  or  adventitloiu  drcnmstances 
beyond  his  control  that  prevent  the  Ifassa* 
chusetts  court  from  doing  full  Justice.  He 
alleges  no  suivre8al<»i  of  evidence^  no  ob- 
struction by  the  presmt  defendant  of  any 
effort  of  his  to  get  justice  In  Uassachusetts. 
And  he  alleges  no  excuse  for  failing  to  set 
up  In  the  Massachusetts  litigation  the  spe* 
cial  matters  that  he  here  relies  upon,  nor  for 
watting  until  fire  years  bare  gone  by,  and 
a  decision  has  been  rendered  agaliwt  him 
there,  before  setting  vp  his  special  matters 
here.  Ostensibly  his  appeal  Is  to  the  public 
pcdlcy  at  New  Jersey,  in  certain  respects 
jiresently  to  be  mentioned.  But  a  lai^e  part 
of  the  efforts  of  bl^  counsel  have  been  ad- 
dressed to  convlnclDg  me  that  the  Supreme 
Judicial  Court  of  MasBachusetta,  and  Jus- 
tice Sheldon,  the  trial  Judge,  bare  improperly 
determined  the  questions  of  law  and  of  fact 
presented  to  them.  The  arguments  to  this 
effect  are  not  In  the  least  convincing;  but 
If  they  were,  I  take  it  that  I  hare  no  l^lti- 
mate  concern  with  the  merits  of  the  contro- 
versy as  joined  In  Maesachnsetts.  The  no- 
tion is  Intolerable  that  tbls  court  should, 
directly  or  by  Indirection,  assume  any  super- 
visory jurlsdictl<m  over  the  courts  of  Massa- 
chusetts. 

Upon  the  questions  of  alleged  state  policy 
the  query  at  once  arises  whether  Mr.  Bfge- 
low,  a  citizen  and  resident  of  the  common- 
wealth of  Maesacbusettg,  ip  entitled  to  In- 
voke in  his  protection  any  rule  of  public  pol- 
icy that  Is  local  to  New  Jersey,  See  Bentley 
V.  Whlttemore,  19  N.  J.  Bq.  462,  469,  470, 
97  Am.  Dec.  671;  Flagg  v.  Baldwin,  38  N.  J. 
Eq.  219,  225,  48  Am.  Rep.  308;  Recvr.  of 
State  Bank  v.  First  Nat  Bank,  34  N.  J.  Eq. 
450,  454;  Moore  v.  Bonnell,  31  N.  J.  Law, 
90;  Bamett  v.  Kinney,  147  U.  S.  476,  483, 
13  Sup.  Ct  403,  3T  L.  Ed.  247.  I  have  not 
considered  the  point,  preferring  to  rest  my 
decision  upon  a  broader  ground. 

The  first  grounds  of  supposed  public  policy 
that  are  appealed  to  are,  that  the  conduct 
of  the  suits  In  Massachusetts  and  In  New 
York  by  the  Old  Dcxnlnlon  Copper  Mining  & 
Smelting  Ck>mpany  is  a  speculation  In  a  law- 
suit, and  that  those  suits  are  being  conducted 
by  what  Is  called  a  "voting  trust"  The  ar^ 
gument  to  this  effect  is  rested  Upon  certain 
averments  In  the  bill  not  aa  yet  adverted  ta 
The  bill  alleges  that  since  the  Massachusetts 
actions  were  begun,  the  owners  of  about 
100,000  out  of  the  total  150,000  shares  of 
stock  of  the  New  Jersey  company  caused  a 
Maine  corpOTatlon  to  be  formed  known  as 
the  Old  Dominion  Copper  Company,  and  caus- 


ed at  first  about  lOQjQOO  shares,  and  after* 
wards  about  4(^000  additional  shares,  of  the 
New  Jers^  company  to  bo  transferred  to  the 
Maine  company,  whereupm  an  agreement 
was  entered  into  (as  la  alleged  In  the  body 
at  the  present  bill)  between  the  New  Jnsey 
company  and  the  Maine  cmnpany  and  two 
men  named  Smith  and  Hoar,  providing  tbat 
the  Maine  company,  as  the  majority  share- 
holder of  the  New  Jersey  company,  should 
cause  Ihe  latter  omipauy  to  reaUse  upon  the 
suits  against  Bigelow  and  the  Lewlsohn  es- 
tate, and  distribute  the  proceeds  thereof  as 
in  the  agreement  provided;  that  Smith  and 
Uoar  declared  thraiselTes  to  be  tmstees  of 
any  fund  obtained  by  virtue  of  this  agree- 
ment, and  Issued  certlflcates  of  interest 
known  as  trust  receipts,  which  are  sold  uptm 
the  public  markete,  the  boldws  thereof  not 
behkg  in  any  substantial  part  the  holders  of 
tiiares  of  the  Maine  company  or  holders  of 
sbarea  of  the  New  Jersey  company.  Com- 
plainant alleges  that  the  holders  of  these 
trust  recdpts  are  the  persons  ultimate  ea- 
tltled  to  the  mone^  to  be  paid  the  Maine 
company  to  Smith  and  Hoar  as  trustees!  and 
that  the  prosecution  of  the  suits  in  queatlMi 
Is  not  being  had  for  the  purpose  of  benefiting 
the  New  Jersey  Company,  but  for  the  pur- 
pose of  realizing  the  largest  sum  possible 
on  the  trust  certlflcates;  that  tlie  buying 
and  selling  of  such  certlflcates  constitutes 
the  trading  In  a  lawsuit,  and  that  the  pro- 
ceeds of  any  recovery  In  the  actions  will  not 
go  to  any  persons  who  were  originally  Inter- 
ested In  the  New  Jersey  company,  nor,  so 
far  as  14/15ths  are  concerned  wUl  they  go 
to  the  New  Jersey  company,  but  will  go  to 
strangers  to  the  transaction  who  have  pur- 
chased the  trust  receipts.  Annexed  to  the 
bill,  and  by  reference  made  a  part  of  it  are 
a  copy  of  the  agreement  referred  to,  and  a 
copy  of  one  of  the  trust  receipts.  Where 
these  differ  from  the  construction  placed  up- 
on them  in  the  bill,  the  documents  themselves 
must  of  course  control.  It  thus  appears  that 
the  New  Jersey  company  Is  not  at  all  a  party 
to  these  transactions.  The  agreement  is  dat- 
ed January  15,  1904,  and  is  made  between 
the  Maine  company,  as  a  stockholder  in  the 
New  Jersey  company,  and  Smith  aud  Hoar, 
as  trustees.  It  pledges  the  Maine  company 
to  cause  the  New  Jersey  company  to  actively 
prosecute  the  claims  against  Bigelow  and 
Lewlsohn  In  such  manner  aa  the  trustees  may 
request  and  upon  like  request  to  make  settle- 
ment and  adjustment  of  the  claims;  to  cause 
the  New  Jersey  company,  If  and  so  far  as 
any  moneys  are  realized  from  the  daims, 
to  pay  the  expenses  of  the  litigation.  Includ- 
ing advances  made  by  the  trustees,  and,  after 
providing  for  certain  other  disbursements, 
to  distribute  the  surplus  as  a  dividend  among 
Its  stockholders  (that  Is,  the  stockhc^ders  of 
the  New  Jersey  Company),  If  it  may  law- 
fully do  so,  and,  if  It  cannot  then  lawfully 
make  such  dividend,  to  make  the  same  a» 
soon  thereafter  as  legal  impediment  is  re- 
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moved.  Tlie  Maine  company  agrees  In  other 
respects  to  use  Its  reasonable  efforts  as  a 
stodcbolder  of  the  New  Jersey  company  to 
carry  out  the  agreement  according  to  Its 
tme  Intent  and  purpose,  and  that  If  It  ceases 
to  be  a  majority  stockholder  In  the  New  Jer- 
sey  company  It  will  make  arrangements  to 
bind  the  holders  of  a  majority  of  the  stock 
of  the  New  Jersey  Cfxnpany  to  carry  out 
what  the  Maine  company  has  by  this  agree- 
ment midertaken  to  do.  The  trust  certificate 
simply  certifies  that  the  h<dder  thereof  Is  en- 
titled to  certain  shares  In  the  trust  and  to 
all  the  rl^ts  and  benaflta  of  a  sbaretaolder 
therein. 

Plainly,  therefore,  what  has  happened  la 
that,  after  the  present  defendant  company 
began  its  actions  against  Mr.  Blgetow  in 
Massachnsetts,  another  company,  a  corpora- 
tion of  Maine,  being  the  holder  of  a  large 
majority  of  the  stock  of  the  present  company, 
made  an  agreement  with  trustees  by  which 
they  undertook  to  sell,  or  to  place  in  form 
to  be  sold,  any  dividend  that  may  hereafter 
be  declared  by  the  defendant  to  Its  stock- 
holders out  of  the  proceeds  of  the  suits 
against  Blgelow  and  the  Lewlsohn  estate. 
It  is  alleged  In  the  bUl  that  Mr.  Blgelow  Is 
informed  and  believes  that  the  voting  power 
on  the  stodc  of  the  New  Jersey  company 
held  by  the  Maine  company  has  been  (as  to 
the  matters  referred  to  In  the  agreement  be- 
tween the  Maine  company  and  Smith  and 
Hoar)  transferred  to  Smith  and  Hoar;  but 
this  does  not  amount  to  an  averment  that 
such  is  the  fact  (even  if  the  fact  were  mater- 
ial), and  nothing  <tf  that  kind  appears  from 
the  agreement 

To  the  argument  of  complainant's  coun- 
sel, baaed  upon  the  sitnatiou  thus  dletdosed, 
there  are  several  replies: 

First  The  trust  agreement  was  made  Jan- 
uary 16,  1901,  more  than  four  years  before 
the  flllDK  of  the  bill  of  complaint  herein, 
and  nearly  four  years  before  the  filing  by 
Mr.  Blgelow  of  his  final  answers  in  the  Mas- 
sacbnaettB  suits;  it  Is  not  suggested  that  bis 
knowledge  of  tlila  agreement  and  of  the  sit- 
uaticoi  resulting  thereftom  la  newly  acquired; 
nor  1ft  any  reawn  s^ren  why.  If  it  Is  of  any 
concern  In  the  controversy  between  Blgelow 
and  the  New  Jersey  company*  it  shonld  not 
bare  been  set  up  and  relied  iqxm  In  tbe 
UasBacbnsetts  salts. 

Second.  Tbe  New  Jeraer  company  Is  not 
a  party  to  the  agreement,  either  In  a  legal 
or  in  an  eauitable  sensa. 

Third.  The  agreement  was  made  not  on- 
ly after  the  New  Jener  company's  cause  of 
actum  against  Blgelow  and  Lewlsohn  arose, 
but  after  salts  thereon  were  commenced,  and 
so  cannot  amount  to  a  bar  of  the  causes  of 
action. 

Fonrtb.  Neither  the  law  nor  the  policy  of 
New  Jersey  prohibits  what  complainant  Is 
ideased  to  call  a  peculation  In  a  lawsuit 
In  this  state  we  have  not  adopted  the  Ilng- 
Uih  statutes  of  champerty  and  matotenance. 


Schomp  T.  Schenck,  40  N.  J.  Law,  1»6,  29 
Am.  Rbp.  219;  Bourler  t.  Baltimore,  etc.,  Ry. 
Co.,  67  N.  J.  Ulw,  281,  291,  Bl  Atl.  781,  60 
L.  R.  A.  700.  And  with  us  tbs  asstcnmwt 
of  choses  In  action  has  from  an  a^ly  day 
been  fmconraged.  Sullivan  v.  Vlsconti,  68 
N.  J.  Law,  543,  549,  53  AU.  598;  Id.,  69  N. 
J.  Law.  4S2,  56  Atl.  1133.  An  exception  be- 
ing the  right  of  action  for  personal  Injuries. 
Weller  v.  Jersey  City,  etc.,  St  Ry.  Co.,  68 
N.  J.  Eq.  658, 662,  01  AC.  459.  Our  law,  there- 
fore, would  not  prohibit  the  present  defend- 
ant from  thus  assigning  its  right  to  recover 
from  Blgelow  and  Lewlsohn  the  moneys 
claimed  to  be  dne  from  them  for  breach  of 
trust  And  supposing  this  does  not  carry 
with  it  the  right  of  Individual  stodcholdera 
to  thus  sell  their  ^anticipated  participation 
in  the  moneys  to  be  recovered,  because  such 
partlcliiatlon  is  c(»itlngent  upon  the  declara- 
tion of  a  dividend  out  of  the  proceeds,  yet  In 
this  state  we  recognize,  in  equity,  assign- 
ments of  contingent  and  expectant  Interests, 
provided  they  be  made  bona  fide  and  for  a 
valuable  consideration  (Bacon  v.  Bonbam,  33 
N.  J.  Eq.  614;  Temey  v.  Wilson,  46  N.  J. 
Law,  282,  285) ;  on  attempted  aaslgnm«it  of 
an  allowance  of  alimony  to  be  paid  In  future 
being  an  exception,  based  on  special  grounds 
(I^nde  T.  Lynde,  64  N.  J.  Eq.  736,  760.  767.  52 
Atl.  694,  68  L.  B.  A.  471,  97  Am.  St  Rep. 
692). 

Fifth.  In  view  the  nonadoptkm  In  this 
state  of  the  laws  agahist  champeri^  and 
maintenance,  and  ot  the  absence  from  our 
corporation  act  of  any  prcdilbltkm,  I  am  un- 
aware of  anything  In  the  policy  of  this  state 
to  prevent  stocAlioldera  from  agreeing  among 
themsAlTes  to  aid  the  company  in  proper 
ways  in  Its  IlUgattons  against  third  parties, 
and  to  use  tbeir  Influoice  as  stodKbolders  to 
see  that  ont  of  the  proceeds  ot  the  litigation, 
if  successful,  the  reasonable  disbursements 
made  the  stockholders  tai  the  company's 
l>ehalf  shall  be  refunded,  and  a  special  divi- 
ded made  of  the  net  proceedSt  ,lf  and  when 
that  can  lawfully  be  done. 

Sixth.  But  if  the  New  Jersey  company 
(the  present  defimdant)  were  a  party  to  the 
Smith  and  Hoar  agreement  and  it  that 
agreement  were  contrary  to  public  policy. 
I  do  not  see  bow  that  benefits  the  present 
complainant  The  proper  result  is  that  it 
ought  to  be  nullified,  not  that  titie  company 
should  go  without  remedy  against  a  third 
party  who  defrauded  it  before  the  void  agree- 
ment was  made. 

Seventh.  If  Mr.  Blgelow  desires  to  uphold 
the  supposed  public  policy  of  New  Jersey,  in 
the  respect  that  this  agreement  violates  It 
he  can  easily  do  so  by  paying  to  the  New 
Jersey  Company  what  he  owes  to  it  disre- 
garding the  claims  of  the  holders  of  the 
trust  certificates. 

Eighth.  There  Is  nothing  in  the  nature  ot 
a  voting  trust  Our  corporation  act  recogniz- 
es that  corporate  stock  may  be  placed  In 
pledge,  and  that  p)^gor  and  pledgee  may 
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agree  between  themselTes  u  to  bow  tt  shall 
be  voted.  Act  AprU  21,  1A86  (P.  L.  1886,  p. 
290,  S  37). 

I  am  referred  to  wbat  I  said  In  the  Court 
of  Errors  and  Appeals  (speaking  for  myself 
and  one  otber  Judge)  In  Warren  t.  Plm,  66 
N.  J.  Eg.  353,  363,  59  Atl.  773,  upon  tbe 
subject  of  voting  trusts ;  but  at  page  380  of 
66  N.  J.  Eq.,  and  page  783  of  59  Atl.,  I  spoke 
of  the  right  to  dividends,  the  substantial 
fruit  of  stock  ownership,  as  a  property  right 
and  as  a  dUferent  thing  from  the  right  to 
vote  as  stodtbolder ;  of  the  one  as  being  as- 
signable Borate  from  the  stodc  Itself,  the 
other  not. 

The  other  matters  of  supposed  public  pol- 
icy to  which  appeal  Is  made  by  complainant 
have  reference  to  the  question  of  his  liability, 
or  the  extent  of  his  lleblllt?.  to  the  defend- 
ant company.  In  dealing  with  them  It  Is 
Important  to  first  determine  upon  -what  basis 
of  fact  we  are  to  proceed. 

Notwithstanding  the  findings  against  him 
In  Hassacbasetts,  I  concede  that  upon  thla 
motion,  equivalent  as  it  Is  to  a  demurrer  to 
his  bill  of  complaint,  the  complainant  Is  en- 
titled (saving  laches  or  acquiescence)  to  have 
his  account  of  the  transactions,  as  given  In 
his  bill,  treated  as  strictly  true.  Now,  this 
statement  Is  to  the  effect  that  he  was  entirely 
blameless  in  his  transactions  with  the  com- 
pany; Uiat  the  property  which  be  and  hla 
fellow  promoter  made  over  to  the  company  In 
exchange  for  $3,260,000  of  Ub  stodc  was  In 
truth  worth  at  least  as  much  as  that  sum; 
that  full  disclosure  was  made  to  the  owners 
of  every  share  of  tbe  authorized  capital 
stock,  not  only  of  tbe  $1,000  that  appeara  to 
have  been  actnaDy  Issued  and  ontstandlng 
when  the  votes  were  takffii,  but  also  to  all 
members  of  his  syndicate  who  with  blm  and 
Lewiaohn  received  the  dlstribaUon  of  $2,000, 
000  of  the  stock,  and  also  to  the  owners  of 
tbe  remaining  $500,000  of  stock  Issued  for 
working  capital,  because,  as  he  says,  be  and 
Lewlsobn  tlwmselves  furnished  this  working 
capital  and  were  entitled  to  this  stock ;  and 
lie  saya  the  syndicate  members  acquiesced 
In  tbe  withdrawal  by  himself  and  Lewlsohn 
of  the  $1,260,000  worth  of  stock  as  a  profit 
Taking  all  this  as  true,  I  am  unable  to  per- 
ceive the  least  ground  of  appeal  to  this  court, 
for  on  that  basis  of  fact  there  is  not  only 
no  mattw  of  New  Jersey  state  policy  in- 
volved, but  no  ground  of  liability  Is  suggest- 
ed against  him  by  the  present  defendant  in 
its  Massadinsetts  acUons.  What  tbe  com- 
pany alleges  and  relies  upon  there  Is  an  en- 
tirely dUfermt  state  of  facts.  And  complain- 
ant's connael  do  not  pretend  tbat  be  Is  In 
any  danger  from  tbe  courts  of  HassaGhusetts 
If  they  accept  his  view  of  the  facts.  And  so 
we  have  Mr.  Blgelow  coming  to  New  Jers^ 
with  this  complaint:  "I  am  entirely  free 
from  blame  In  the  transaction,  but  the  de- 
fendant company,  notwlthstandii^  this,  has 
sought  me  out  In  my  home  jurisdiction, 
brought  actions  agalnstt  me  there  cbarglng 


me  with  wrongdoing,  and  bas  actually  prov- 
ed a  case  against  me  to  the  satisfaction  of 
the  trial  Judge."  There  being  no  suggestion 
tbat  the  Massachusetts  court  bas  not  com- 
plete Jurisdiction  over  his  person  or  ovw 
the  subject-matter,  or  tbat  it  lacks  the  pow- 
er to  do  full  and  complete  Justice  in  the 
premises,  nor  that  his  adversary  has  obstruct- 
ed blm  In  the  least  about  producing  his  evi- 
dence, Mr.  Blgelow's  plain  remedy  is  to  pros- 
ecute hla  appeal  before  the  court  of  last  re- 
sort of  the  commonwealth  and  procure  a  re- 
versal of  the  findings  that  have  been  unjustly 
rendered  against  blm.  There  is  neither  rea- 
son nor  authority  fOr  tbe  interference  of  this 
court  In  tbe  premises,  If  the  facts  be  as  com- 
plainant alleges  them  to  be.  The  bocAs,  I 
believe,  may  be  searched  In  vain  for  a  case 
where  a  court  of  equity  has  enjoined  a  pro- 
ceeding in  another  court  of  equity  (perhaps  I 
might  say,  or  of  common  law)  on  the  ground 
that  tbe  court  In  which  tbe  proceeding  Is 
pending  has  mad^  or  may  iv<Aably  make,  an 
erroneous  determination  ot  a  mere  matter  of 
fact 

PK-haps  the  dedslon  upon  the  topics  re- 
maining to  be  discussed  might  be  rested  here^ 
and  the  bill  dismissed,  because  Mr.  Blgelow's 
complaint  Is  merely  tbat  the  trial  Justice 
In  Massachusette  has  mistaken  the  facts,  and 
that  there  is  danger  the  appellate  tribun- 
al there  may  make  the  Uke  mlBtel» — an  in- 
admissible ground  upon  which  to  rest  a 
prayer  for  injunctlim.  I  will  not,  bowever, 
rest  here,  but  will  consider  how  Mr,  Blge- 
low's Case  will  stand  if  we  assmne  Justice 
Sheldon's  findings  to  be  true.  Indeed,  it 
seems  to  me  that  In  a  suit  like  tbe  present 
brought  for  tbe  sole  purpose  of  removing  the 
controversy  out  of  tbe  Massa^usette  Juria- 
diction  and  bringing  it  Into  this  court  for 
determination,  on  the  ground  that  New  Jer- 
sey is  tbe  exclusive  fomm  for  the  settlement 
of  the  legal  questions  Involved,  -Mr.  Blgelow 
is  now  estoroed  from  here  setting  np  that 
tbe  facta  are  otherwise  than  as  found  by 
Justice  Bheldon.  The  Massachusette  actions 
were  commenced  on  October  7,  1902;  Mr. 
Blgelow  filed  his  answers  therein,  setting  mi, 
or  at  least  having  the  opportunity  to  set  up, 
every  matter  of  fact  as  to  the  transactlona 
betweok  blm  and  tbe  company  that  Is  al- 
lied in  bis  present  blU.  He  submitted  to 
a  heariiv  upon  the  merits,  and  It  Is  <mly 
after  the  court  there  has  found  the  fiacto 
against  him  that  he  comes  to  this  court, 
more  than  five  years  after  the  acti(»u  tJiere 
were  commenced,  with  a  prayer  tbat  their 
furUier  prosecution  be  restrained.  It  is,  I 
thhik,  inequitable  to  permit  a  litigant  to 
thus  speculato  upon  the  outcome  In  a  court 
tbat  has  full  jurisdiction  ovw  ttie  sabject- 
matter  and  the  parties,  and  when  ^tefeated 
there  to  go  to  another  Jurisdiction  praying 
that  his  adversary  may  be  restrained. '  I  will 
endeavor  to  show  later  the  effect  of  this  e»- 
toppel  as  to  the  legal  questions  now  attempt 
ed  to  be  raised  by  oomplainanb  As  to  the 
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flutters  of  fact,  tbe  eatoppd  Is,  I  thtiik,  e*- 
peeially  dear.  Mr.  Bigelow  baa  not  morely 
delayed;  be  baa  acqnleaced,  haa  In  effect 
ntlfled  and  conflrmed  (If  need  there  were), 
the  aathorlly  of  Justice  Sheldon  to  aacertaln 
snd  determine  tbe  facta.  He  baa  bad  bla 
■^day  In  eovrt,"  and  tbe  Verdict  ia  agalnat 
him;  hto  adveraary,  I  think,  is  entitled  to 
the  boM^t  of  fliat  verdict  The  appeals 
taken  in  - MaaaacbnaettB  do  not  alter  this; 
for  althoi^  tbe  decrees  are  vacated,  tbe 
flndtnga  of  fact  are  not  to  be  overmled  on 
appeal  nnless  tbey  are  witboot  support  In 
tbe  f>Titence  or  are  clearly  contrary  to  tbe 
we^ht  of  eT*daice.  The  blU  herein  does 
not  aver  that  tbe  Sheldon  flndtngs  are  not 
ftiUy  snstained  by  tbe  eridrace ;  nor  does  It 
Bbow  yriat  tbe  evidence  waa.  Tbe  oonqnay 
could  not  bring  Hr.  B^low  Into  a  New 
Jersey  court  agalnat  bis  will.  If  be  had 
•Srtm  tbe  verdict"  before  Mr.  Justice  Sbddon, 
Otis  court  conld  not  have  set  It  ftatda  To 
allow  blm  to  here  dlapnte  tbe  adverse  flnd- 
ii^  puts  tbe  matter  In  Oils  position;  that 
tbe  company  must  win  two  coDcarring  ver- 
dicts In  ordn  to  ultimately  soeceed;  while 
he  sncceeds  if  be  wins  either  one  of  tw&  As* 
somlng  tbe  probability  of  snccesa  In  a  aingle 
trial  to  be  equal  as  between  tbe  parties,  Hr. 
Bigdow's  plan  would  leave  to  bis  adversary 
one-half  of  uw-balt  a  "diance^  (or  one 
"chance"  oat  of  four),  and  he  would  reserve 
an  ranaintng  "dunces"  (three  out  of  ftmx) 
tat  blmadf— a  idain  violatiai  of  that  eqnal* 
Ity  that  Is  said  to  be  qnumymons  with  eqnlt^. 

I  win  therefore  dlscoss  the  arguments  of 
eomplalnanf  a  counsel  on  tbe  basis  of  the 
facts  as  found  by  Justice  ShOldon;  accept- 
log  these  as  tnie,  not  abeolntelj  (for  the  bin 
arars  a  coottary  state  ot  facte),  but  sub 
modo.  ^ther  (a)  because  with  tbe  facta  as 
he  asserts  them  there  is  no  ground  upon 
which  this  court  can  properly  aid  him,  or  (b) 
because  be  Is  estopped  from  denying  tbe  flnd- 
logs. 

Justice  Sbeldon  finds  that  there  was  no 
proper  dlsdosore  eithw  to  the  company  or 
to  the  stof^oldora  thereof,  aside  frcnn  Big- 
elow and  lifiwlsohn  and  tlielr  immediate 
AgeatB  and  r^resentatlves ;  tiiat  $500,000 
worth  of  stock  was  sold  by  tbe  company 
(and  not  by  Bigelow  and  Lewlsohid  to  the 
innocent  public  fbr  working  capital;  that 
even  tbe  subscribers  to  Mr.  Blgelow's  syndi- 
cate were  not  made  aware  of  the  profit  that 
he  and  Lewlsohn  were  making  out  of  tbe 
transaction  above  such  as  was  shared  in 
by  tbe  syndicate  members  themselves.  He 
finds  that  the  property  for  wblcb  100,000 
rtiares  (par  $2,000,000)  were  Issued  was  not 
worth  in  excess  of  $2,000,(XK).  and  ttiat  the 
praperl7  for  which  80,000  shares  (par  $750,- 
000)  were  issued  was  not  worth  In  excess 
of  $50,000;  that  Blgetow  and  Lewlaobn 
were  acting  In  a  fiduciary  capacity  as  pro- 
moters of  Oat  company,  so  that  tbey  owed  to 
It  the  dnlT  of  full  dlsdoeare;  that  there 
ns  no  disclosure;  that  they  acQulred  an 


the  shares  in  eness  of  Uie  actnal  value  ot 
tbe  pr(4>erty  as  a  secret  profit  derived  at  tbe 
expense' (tf  tbelr  cestui  que  trust;  that  in 
tbe  entire  matter  tbey  acted  In  concert,  each 
doing  bla  part  to  carry  out  a  general  scheme 
for  the  advantage  of  both ;  that  the  control 
rawclsed  by  tbem  over  tbe  company  was  a 
Joint  conbml,  exercised  by  each  for  tbe  bene- 
fit of  both;  tbat  a  proper  dlsclpsnre  of  the 
facts  by  either  would  have  frustrated  the 
schones  of  both;  tbat  tbe  wrong  complain^ 
ed  of  was  tbe  act  of  both,  for  which  they 
must  both  be  held  responsible,  both  Jointly 
and  severany;  and  be  therefore  holds  Hr. 
Bigelow  liable  for  the  entire  loss  to  tbe  com- 
pany. Upon  this  state  of  facts,  what  ground 
can  propw^  be  urged  for  an  Injunction  out 
of  this  court  to  restrain  tlie  due  prosecution 
of  tbe  pending  Hassacbusetta  actions? 

It  is  claimed  tlut  imder  New  Jwsey  law 
Hr.  Bigelow  Is  not  liable  to  tbe  company  for 
the  amount  ascertained  br  lOBtlce  Sheldon, 
nor  In  any  amount.  But  certainly  he  would 
be  liatde  aa  a  promoter  acting  In  a  fiduciary 
capacity,  If  we  take  Justice  Sheldon's  find- 
ings as  true.  The  llabllltr  of  promoters  Is 
fuNy  reo^lsed  in  this  stata  Plaquemines 
Tropical  Fruit  Go.  v.  Buck,  S2  N.  J.  Bq.  219, 
280.  27  AtL  1004;  Woodbury  Heights  Zand 
Go.  V.  Loodttislager,  65  N.  J.  Eq.  78,  AQ. 
486;  Loudenslagw  v.  Woodbury  Heights  Co., 
S8  N.  J.  Bq.  sue,  4B  Atl.  671  (tbe  decree  in 
this  ctM  waa  affirmed  as  to  liability,  and 
reversed  cmly  with  respect  to  the  amount 
cbai^eable  against  Londraislager) ;  Arnold 
V.  Searing  (N.  J.  (3b.)  67  AtL  831.  The  case 
of  See  V.  Heppenh^er,  65  N.  J.  Bq.  240,  86 
AtL  906,  06  N.  J.  Bq.  458,  41  Atl.  1116.  and 
69  N.  J.  Eq.  86,  61  Atl.  84Ut,  was  a  reeelvw's 
action  against  stockholders  for  unpaid  sub> 
scrlptbms,  but  the  doctrine  of  promoter's 
liablUt7  altered  into  the  decision. 

But  It  is  further  a^ed  tlut,  conceding 
Messrs.  BIgtiow  and  Lewlsohn  are  liable  tor 
tbe  undisclosed  profits,  yet  Bigelow  Is  blm- 
sdf  liable,  according  to  New  Jersey  law,  for 
no  more  than  the  profit  that  he  personally 
realised  in  13ie  transaction.  This  argument 
Is  rested  upon  the  decision  ot  our  Coaxt  of 
Errors  and  Appeals  in  tbe  case  of  Loudens- 
lager  v.  Woodbury  Heights  Land  Co.,  68  N. 
J.  Bq.  666,  43  Atl.  671,  reversing  a  c.,  65 
N.  J.  Bq.  78,  85  AtL  486.  In  that  case  a 
Dr.  Boe  was  ccmcemed  in  selling  land  to 
the  company  at  a  profit  to  himself.  Roe 
alone  held  the  options  and  obtained  for  the 
company  the  title  to  the  lands  purchased, 
and  received  fnnn  it  the  purchase  price. 
Loudenalager  was  a  party  solely  because  of 
hhi  agreement  with  Boe  ttiat  Boe  should  pay 
him  half  of  tbe  profit  as  a  compeiwatlon 
(see  the  essential  facts  recited  in  the  opin- 
ion ot  Hr.  Justice  Garrison,  at  page  659  at  68 
N.  J.  Bq.,  and  page  672  of  48  AtL).  The  suit 
was  against  Loudenslager  alone,  and  this 
court  held  bbn  liable  to  tbe  ctnnpany  for 
Boa's  profit  aa  well  as  bla  own.  Tbe  Clourt 
at  Errors  and  Appeals  held  tbat  Loudens- 
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lager  was  not  to  be  held  beyond  the  profit 
that  he  himself  made,  Mr.  Justice  Garrison 
aajbag  (at  page  661  of  88  N.  S.  Eq.,  vd  page 
673  of  48  AO.):  "I  am  Btnmgly  Impressed 
with  the  Idea  that  the  entmeoaa  decree  was 
reached  because  of  two  drcumatancee,  nei- 
ther of  which  should  have  had  any  Influence 
upon  the  decision  of  the  case.  These  are: 
First,  the  follure  of  the  complainant  to 
make  Roe  a  party  to  the  suit,  whereby  the 
entire  complexion  of  the  suit  was  confused, 
If  not  changed ;  and  seocmd,  the  clrcnmstan- 
ces  that  Londenslager,  acUng  In  an  alien 
capacity,  manually  received  tiie  purchase 
money,  whereas  In  fact  and  In  equity  he  re- 
ceived only  that  moiety  that  under  his  agree- 
ment with  Boe  was  his.  That  Loudenslager 
In  this  tradition  of  title  was  a  mere  conduit 
Is  not  onl7  found  as  a  fact  by  the  Vice  Chan- 
cellor, but  that  the  complainant  knew  that 
it  was  dealing  with  Boe  is  also  clearly  estab- 
lished by  the  proofs."  Whether  the  eri- 
dmce  In  that  case  would  have  Justified  the 
conclu8l(m  that  Boe  and  Loudenslager  were 
Joint  inromotera,  acting  In  concert  In  the  ac- 
quisition <^  a  common  profit  which  by  agree- 
ment was  divided  betwem  them,  Is  a  qnes* 
tlon  with  which  I  am  not  concerned.  As  I 
understand  the  dedelon  of  the  Court  of  Er- 
rors and  Appeals,  it  rests  upon  the  view 
that  In  fact  Roe  and  Loudenslager  stood  In 
separate  and  distinct  relatione  to  the  com- 
pany; and  that  the  profit  which  Boe  de- 
rived passed  through  Loudenslager's  hands, 
not  in  hts  capacity  as  trustee  for  the  com- 
pany, but  "In  an  alien  capacity."  That  the 
court  took  this  view  of  the  facts  is,  I  think, 
further  manifest  from  the  reliance  It  placed 
upon  the  leading  case  of  Tyrrell  v.  Bank  of 
London,  10  H.  L.  Cas.  26,  11  E.  B.  934.  In 
that  case  one  Read,  as  well  as  Tyrrell,  was 
concerned  in  selling  property  to  the  bank 
at  a  profit  Tyrrell  was  solicitor  for  the 
bank,  but  Bead,  as  held  by  the  Master  of 
the  Bolts,  was  a  stranger,  and  from  this 
part  of  the  decree  there  was  no  appeal.  The 
House  of  Lords  held  T^rell  responsible  only 
for  the  profit  that  he  had  gained  from  the 
sale  of  the  pr<^rty  to  the  bank.  The  pith 
of  the  decision  is,  I  think,  expressed  by  Lord 
Cranwortfa  on  page  50  of  the  report,  as  fol- 
lows :  'Throughout  the  whole  of  the  dealing 
and  the  negotiatltms  for  this  purchase,  Tyr- 
rell represented  to  his  clients,  the  company, 
that  Read  was  the  sole  owner  of  this  property. 
To  that  representation  the  respondents  are 
entitled  to  hold  him  bound;  and  that  be- 
ing so,  the  only  question  is  what  was  the 
Bum  of  money  which  actually  came  from 
their  pockets  or  coffers  to  Read.  For  all  that 
passed  through  Tyrrell  In  its  prioress  from 
the  respondents  to  Read,  but  which  never 
came  to  Bead's  hands,  but  was  retained  by 
Tyrrell,  was  so  much  money  which  he  fraud- 
ulently abstracted  from  his  clients."  This 
case,  therefore,  was  not  a  case  of  Joint  trus- 
tees, and  the  question  determined  was  mere- 


ly the  extent  of  the  responsibility  of  a  sole 
trustee. 

If  the  Court  of  Errors  and  Appeals  Id 
the  Loudenslager  Case  had  Int^ded  to  de- 
clare that  when  trustees  acting  in  combina- 
tion reap  a  comnuin  profit  out  of  a  fraudu- 
lent transaction  with  th^  cestui  que  trust, 
and  then  divide  the  profit  between  them- 
selves In  a  proportion  previously  or  subse- 
quently agreed  upon  between  them,  eatdi  one 
is  responidUe  to  the  injured  party  <mly  for 
that  which  evattoal]^  came  to  hlro  as  his 
personal  share,  I  think  some  attention  would 
have  been  paid  In  the  reasoning  of  the  court 
to  the  numerous  deelsltms  whtdi  hold  that, 
if  Joint  trustees  be  guilty  of  an  intentional 
breach  of  trust,  th^  are  llaUe  Jointly  and 
sevmllyt  and  each  one  liable  Jn  solido,  and 
that  it  Is  not  necessary  to  bring  them  all 
Into  court  as  a  conditl(m  precedent  to  reliet. 

But  finally,  if  I  am  wrong  in  my  uudov 
standing  of  the  decUdon  of  our  coort  of  last 
resort  in  the  Loudenslager  Case,  if  that  de- 
cision means  that  whan  two  J<^t  trustees 
are  Jointly  guilty  of  a  breach  of  trust  and  to- 
gether derive  therefrom  an  illicit  profit  of 
12^00(^000  and  then  divide  this  between  them- 
selves, either  one  of  them  can  in  this  Juriadlc- 
tioa  be  held  answerable  only  for  his  own 
share  of  the  profit,  it  still  does  not  seem  to 
me  to  be  unctmsclonable  for  the  party  de- 
manded to  Insist;  In  an  equitable  action 
brought  In  the  home  Jurlsdlctlim  of  one  of 
the  guilty  parties,  that  he  is  responsible  for 
the  entire  loss.  If  the  dalm  Is  unfounded 
In  equity,  it  is  for  the  coort  In  which  the  ac*- 
tlon  Is  brought  to  so  decide. 

At  this  point  I  may  conveniently  deal  with 
certain  questions  raised  by  comi^lnanfs 
counsel,  that  while.  In  my  view  of  the  case, 
not  necessary  to  be  passed  upon,  yet  have  a 
tendency  to  confuse  the  Issue  unless  set  In  a 
proper  light 

(1)  It  is  contended  that  either  upon  the 
basis  of  Justice  Sheldon's  findings,  or  upon 
the  averments  of  the  bills  In  the  Massachu- 
setts suits,  the  company  was  not  danmlfled 
by  the  transactions  in  question.  The  bills 
there  aver  that  the  shares  of  the  new  com- 
pany issued  to  the  promoters  In  payment  for 
the  properties  "were  at  the  time  of  a  fair 
market  value  of  $26  each,  and  continued  for 
a  long  time  thereafter  to  be  of  such  or 
greater  value."  This  averment,  however.  Is 
shown  by  the  context  to  have  been  Intended 
to  demonstrate  the  profit  made  by  the  pro- 
moters out  of  the  transaction  with  the  com- 
pany, and,  taken  in  connection  with  the  other 
averments  of  the  Massachusetts  bills  respect- 
ing the  value  of  the  property  made  over  by 
the  promoters  to  the  company.  It  ought  not, 
I  think,  to  be  construed  as  meaning  that  the 
market  value  of  the  shares  was  fairly  repre- 
sentative of  the  value  of  the  property.  At 
least,  If  I  am  wrong  In  this,  It  la  not  uncon- 
scionable for  the  company  to  Insist  In  the 
Massachusetts  litigation  that  the  constrnctloD 
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I  Bivgest  Is  the  tme  «uiBtructl0D,  or  that 
oUierwlse  an  amendment  of  the  pleadings 
Bhonld  be  pennitted.  Justice  Sheldon  finds 
ttiat  the  market  valoe  of  the  shares  vas 
fally  as  great  as  their  par  valu^  at  the  time 
fhey  were  reoelved  by  the  promoters  and  for 
a  considerable  time  thereafter;  but  he  dis- 
tinctly finds  that  tbis  market  value  was  due 
mainly  to  the  man^ralation  of  Uie  promoters, 
ai^  80  his  statement  cannot  be  taken  as 
meaning  that  ttte  property  that  passed  to  the 
company  was  worth  as  much  as  the  stodc 
that  was  Issned  fbr  it,  In  the  face  of  bis  ex- 
press finding  to  the  contrary  on  this  point 
Hlfl  findings  must  be  taken  as  a  whole.  He 
was  dealing  with  the  market  ralne  of  the 
shares  solely  for  the  purpose  of  determining 
the  actual  profit  that  accrued  to  the  promo- 
ters out  of  the  undlsdosed  allotment  of  shares 
to  than.  Finding  that  they  received  the 
shares  under  such  circumstances  that  th^ 
were  not  entitled  to  hold  them  as  against  the 
company,  he  naturally  held  that  the  sales 
made  by  them,  although  made  at  an  enhanc- 
ed value  by  reason  of  their  own  manipulation 
of  the  market,  accrued  to  the  benefit  of  the 
company  and  not  of  the  promoters.  More- 
over, common  experience  tells  us  that  the 
sale  value  of  corporate  shares  in  the  market 
has  only  an  Indirect  and  sometimes  a  re- 
mote relation  to  the  fair  market  value  of  the 
property  that  forms  the  assets  of  the  corpora- 
tion. It  is  easy  to  see,  for  Instance,  how 
when  men  of  standing  In  the  financial  world 
promote  a  company,  make  over  to  it  mining 
properties,  and  cause  the  shares  to  be  placed 
upon  the  market,  the  confidence  of  purchas- 
ers of  the  shares  In  the  standing  and  good 
faith  of  the  promoters  may  enter  largely  into 
the  competition  for  the  shares,  and  thus  af- 
fect tlielr  market  value;  Such  purchasers 
may  reasonably  believe  that  the  property 
was  sold  to  the  company  by  the  promoters 
at  a  fair  and  open  price ;  they  may  reason- 
ably rely  upon  the  liability  of  promoters  to 
refund  to  the  company  any  secret  profit  tak- 
ai;  ft  the  promoters  are  solvent,  this  liabil- 
ity may  stand  in  the  minds  of  purchasers  of 
the  shares  as  an  asset  of  the  company  to 
make  good  any  deficiency  in  the  value  of  the 
prc^rty;  and,  if  the  secret  and  forbidden 
profit  of  the  promoters  were  taken  In  tbe 
fOim  of  shares,  the  liability  to  refund  would 
be  precisely  equivalent  to  Uie  Infiatlon  of  the 
diares.  So,  likewise,  the  circumstance  that 
the  company  was  incorporated  under  the 
laws  of  New  Jersey,  which  require  in  efTect 
that  the  stock  shall  be  represented  by  mon- 
ey or  money's  worth,  may  be  deemed  to  have 
some  efTect  upon  the  minds  of  purchasers  of 
the  shares.  I  do  not  mean  to  say  that  the 
individual  buyer  thinks  these  matters  out  in 
detail;  but  it  is  quite  easy  to  see  that  they 
may  have  a  general  Influence  upon  the  mar- 
ket for  shares. 

(2)  But  even  were  the  property  that  was 
made  over  to  the  company  in  fact  fairly 
worth  as  much  as  the  par  of  the  shares  la- 


med against  11;  this  would  not  be  coneloslvft 
against  tlie  existence  of  a  liability  on  the 
part  of  ttie  promoto^  for  reaaona  that  wUl 
presently  appear. 

^  A  very  conalderaUe  part  of  the  argu- 
ment  for  complainant  Is  addressed  to  a  dis- 
cussion ot  the  law  of  promot»*8  liability  as 
applied  to  the  circumstances  of  this  case^ 
not.  Indeed,  upon  tbe  basis  of  the  correct- 
ness of  Justice  Sheldon's  findings,  but  rather 
upon  the  supposition  that  Mr.  Bigelow's  ac- 
count of  the  transactions  is  to  be  takoi  as 
true.  I  do  not  feel  that  I  am  called  upon 
to  definitely  pass  upon  the  questi<ms  thus 
raised,  nor  to  examine  them  any  further 
than  to  determine  whether  there  Is  any  ques- 
tion at  issue  that  is  beyond  tbe  proper  cogni- 
zance of  tbe  Supreme  Judicial  Court  of  Mas- 
sachusetts. Even  were  I  to  reach  tbe  con- 
clusion that  the  company's  case  against  Mr. 
Blgelow  Is  unconscionable,  yet  if  the  ques- 
tions raised  are  merely  questions  of  equity, 
free  from  any  element  of  law  peculiar  to 
New  Jersey,  of  which  Mr.  Blgelow  may  not 
have  the  benefit  In  the  Massachusetts  Juris- 
diction, I  could  not  properly  entertain  his 
bill.  Much  eftort  is  expended  by  his  counsel 
in  the  endeavor  to  persuade  me  that  the 
case  turns  upon  the  New  Jersey  law  of  stock- 
holder's liability  for  unpaid  subscriptions, 
and  that  this  Is  a  question  exclusively  for 
the  cognizance  of  New  Jersey  courts. 

Tbe  extraordinary  character  of  the  argu- 
ments leads'  me  to  speak  about  the  law  of 
promoter's  liability  to  such  extent  as  may 
be  necessary  for  explaining  why  I  do  not 
think  the  questions  in  dispute  are  of  such  a 
character  that  tbe  court  of  last  resort  in  the 
state  where  tbe  controversy  is  now  pending 
Is  unfit  to  be  trusted  with  their  solution.  I 
give  my  Impressions  npon  the  topic  without 
intending  to  be  precise,  but  with  sufficient 
accuracy,  I  trust,  to  show  the  ground  of  my 
decision  upon  the  only  point  that  I  decide. 
The  term  ''promoter"  Is  a  term,  not  of  law, 
but  of  buslnesa  A  promoter  Is  one  who 
seeks  oi^ortunitles  for  making  advantageous 
purchases  and  profitable  investments  In  in- 
dustrial or  other  enterprises,  who  Interests 
men  of  means  In  such  a  project  when  found, 
organizes  them  Into  a  corporation  for  the  pur- 
pose of  "taking  over"  the  project,  and  at- 
tends upon  the  newly  formed  company  nntit 
It  is  fully  launched  in  business.  He  may 
be  stockholder,  director,  officer,  or  none  of 
these.  His  services  begin  before  the  com- 
pany is  formed,  and  ordinarily  are  not  con- 
cluded until  some  time  after  Its  formation. 
For  what  be  does  and  for  what  he  spends 
In  seeking  out  and  bringing  together  proper- 
ty or  opportuni^,  on  the  one  hand,  and  men 
with  capital,  on  the  other,  he  Is  entitled  to 
reasonable  compensation  and  relnbursemeut 
by  the  new  company.  But  it  so  often  hap- 
pens that  promoters  desire  to  make  a  profit 
exceeding  mere  compensation  for  their  time 
and  legitimate  expenses  that  what  they  thus 
get  from  the  company  has  come  to  be  call- 
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ed  "promoter'B  profitB."  No  rule  of  Jaw  or 
of  equity  prohibits  sncb  profits,  proTided 
they  be  allowed  as  the  result  of  a  fair  asree- 
ment  amongst  all  parties  concerned.  But 
promoters  quite  often  desire  to  take  their 
profit  Immediately  upon  the  formation  of 
the  company,  while.  In  a  practical  sense,  It 
Is  In  the  formative  period,  with  directors 
and  officers  who  are  the  mere  employes  and 
flgnreheads  of  the  promoter.  Equity  recog- 
nizes that  In  such  a  state  of  affairs  the  com- 
pany as  a  corporation  cannot  make  a  bind- 
ing bargain  with  the  promoter,  because  he 
in  his  control  of  the  directors  is  acting  as 
a  fiduciary  agent  for  the  company,  and  Is 
himself  in  that  capacity  making  a  bargain 
with  himself  in  his  Individual  capacity. 
Hence  the  rule  that  the  burden  of  sustain- 
ing such  a  bargain  is  upon  the  promoter,  and 
that  It  cannot  stand  unless  he  has  seen  to 
it  that  the  company  is  equipped  with  an  In- 
d^ndent  board  of  directors  to  represent 
the  general  body  of  shareholders  as  against 
the  Interest  of  the  promoter  himself,  and  that 
fall  disclosure  is  made  to  such  board.  Or, 
If  there  be  not  an  independent  board,  there 
must  be  unanimous  consent  of  all  the  share- 
holders, given  after  full  disclosure. 

Fraud  or  misrepresentation  Is  not  requir- 
ed to  be  shown,  in  order  to  disentitle  the 
promoter  to  the  secret  profit  Some  courts 
take  the  practical  view  that  the  body  of 
shareholders  who  are  entitled  to  be  consult- 
ed, and  to  whom  disclosure  should  be  made, 
comprises  not  only  those  who  are  nominal- 
ly shareholders  at  the  time,  bat  all  others 
who  In  pursuance  of  the  original  scheme 
of  the  promoter  thereafter  become  sharehold- 
ers. Thus,  In  Arnold  v.  Sealing  (N.  3.  Ch.) 
67  Atl.  S81,  Vice  Chancellor  Leaming  h^d 
that  the  subscribers  to  a  syndicate  organiz- 
ed for  the  purpose  of  taking  stock  in  a  new 
company  to  be  formed  were  essentially  of 
the  body  of  stockholders  entitled  to  be  con- 
sulted, although  the  technical  relation  of 
stockholder  In  tbe  company  had  not  yet  aris- 
en. Other  conrts  have  sometimes  taken  the 
more  technical  view  that  the  bargain  for 
promoter's  profit  Is  well  made  if  assented 
to  by  those  who  are  strictly  shareholders  at 
the  time. 

Saving  the  question  of  overvaluation, 
Messrs.  Blgelow  and  Lewlsohn  wonld  doubt- 
less have  been  safe  If  they  had  received  the 
assent  of  all  the  members  of  the  syndicate 
to  tbe  profit,  and  if  they  had  sold  no  stock 
to  the  public  except  under  a  plan  of  sub- 
soiptlon  tbat  would  have  given  to  all  pur- 
chasers fair  notice  of  the  circumstances,  dis- 
doBlng  the  profits  that  the  promoters  were 
making.  Or  they  might  hare  waited  for  the 
profit  nntll  their  fiduciary  relation  to  the 
company  had  entirely  ceased.  Of  course,  if 
such  measures  as  these  are  to  be  adopted. 
It  may  render  difficult  the  feat  of  buying 
property  for  $1,000,000  and  selling  the  same 
property  shortly  afterwards  to  the  public  for 
93fi00fi00i  but  that  is  a  different  matter. 


Where  a  promoter's  profit  la  taken  In  the 
form  of  shares  that  represent  no  investment 
In  money  or  in  property,  and  exceed  the  rot- 
sonable  services  and  legitimate  expenses  of 
the  promoter,  the  shares  are  not  deemed  fully 
paid  within  the  meaning  of  a  statnte  that  re- 
quires money  or  money's  worth  equivalent 
to  the  par  value  of  the  shares  to  be  contrib- 
uted by  subscribers.  And  In  such  event  the 
same  promoter  who  takes  such  shares  by 
way  of  secret  and  undisclosed  profit  while 
he  is  acting  in  a  fiduciary  capacity  to  the 
company,  while  liable  to  refund  the  shares 
or  the  proceeds  of  sale  of  them  to  the  com- 
pany on  this  account,  will  be  also  liable  un- 
der the  statute  as'  for  unpaid  subscriptions. 
Of  course,  however,  it  Is  not  a  double  liabill- 
ty.  If  he  refunds  the  tmdisclosed  profit,  and 
thereby  In  effect  satisfies  his  stock  subscrip- 
tion, he  cannot  be  held  liable  afterwards  In 
an  action  upon  the  statute,  and  rice  versa. 
On  the  other  hand,  the  promoter  who  takes 
shares  as  an  undisclosed  profit  may  be  liable 
as  promoter,  but  under  no  liability  for  un- 
paid stock  subscription.  This  might  happen 
if  he  sold  property  to  the  company  for  no 
more  than  It  was  worth,  but  sold  it  at  a 
price  higher  than  his  fiduciary  duty  to  the 
company  permitted;  that  la  to  say,  at  a 
secret  profit  to  himself. 

In  many  cases  promoters,  in  anticipation 
of  the  formation  of  the  company,  themselves 
buy  property  In  order  to  make  It  over  to  the 
company  upon  formation.  Whether  the  com- 
pany In  such  cases  Is  entitled  to  claim  the 
benefit  of  the  bargain  made  by  the  promoter 
is  often  a  question  of  nicety,  and  may  depend 
upon  whether  tbe  promoter  buys  tbe  proper- 
ty with  his  own  money,  or  with  mon^  that 
is  in  effect  subscribed  for  the  share  capital. 
It  may  be  thus  In  effect  subscribed  before 
the  formation  of  the  company,  as  is  the  case 
with  many  syndicates,  In  which  event  the 
promoter  may  be  a  trustee  with  respect  to 
the  property  for  the  company  thereafter  to 
be  foimed,  on  the  theory  that  the  property 
was  bought  for  the  company. 

Now,  one  of  the  fallacies,  as  I  take  it,  oC 
the  argument  for  the  complainant  lies  In 
dealing  with  Messrs.  Bigelow  and  Lewlsobn 
as  If  they  themselves  bought  the  stock  of  tbe 
Baltimore  company  and  were  entitled  to  do 
with  It  as  they  pleased.  If  it  appears  that 
they  made  the  purchase  with  the  money  of 
the  syndicate  (and  so  Justice  Sheldon  finds), 
it  is,  I  think,  at  least  not  unconscionable  for 
the  company  to  claim  titat  the  members  of 
the  syndicate  were  but  prospective  stockhold- 
ers in  the  company,  and  tbat  the  company 
when  formed  was  entitled  to  treat  as  a  profit 
any  value  received  by  the  promoters  over 
and  above  what  was  paid  for  tbe  BaltixDore 
stock.  I  am  aware  that  the  Suprme  Ju- 
dicial Oonrt  of  Massachnsetts,  upon  consid- 
eration of  Mr.  Blgelow's  demurrer,  said  <01d 
Dominion  Copper  Co.  T.  Bigdow,  18S  Mass. 
321.  74  N.  E.  653.  106  Am.  St  Rep.  479)  that 
BlffBlow  and  Lewlaohn  were  the  absoluttt 
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owners  of  tbe  outside  propertlea  so  far  aa 
tbe  case  was  concerned,  because  the  rUfhta  of 
the  qrndlcate  were  not  la  gneatloii,  and  that 
the  company  was  not  entitled  to  the  benefit 
of  the  purchaae.  That  may  hare  been  be- 
cause the  bill  In  one  place  charged  that  the 
ootBide  properties  were  acquired  for  the 
common  benefit  of  Bigelow  and  Lewlsohn, 
without  mentioning  the  syndicate;  and  where 
mention  was  made  of  the  syndicate  it  was 
not  perhaps  clearly  shown  that  the  members 
thereof  were  prospectlTe  members  of  the  com- 
pany. Jastice  Sheldon,  however,  evidently 
accQited  the  Tlew  expressed  by  the  court 
on  demurrer,  for  he  did  not  give  to  tbe  com- 
pany tbe  ttraeflt  of  the  purchase  of  the  Balti- 
more stock,  bnt  on  the  contrary,  credited  It 
to  tbe  promoters  upon  the  basis  of  the  quan- 
tnm  ralebat  Wliether  be  should  have  given 
them  credit  for  the  inflated  value  of  tbe  prop- 
erties of  the  Baltimore  compa&y,  which  was 
canaed,  as  be  says,  by  "tbe  skiUfnl  manlpn- 
latltm  of  Bigelow  and  Lewlsohn  and  the  In- 
genlons  manner  In  which  they  created  a  de- 
sire on  the  [>art  of  men  Interested  to  be  al- 
lowed to  Join  in  the  transaction,"  Is  another 
question.  So  It  may  be  a  question  whether 
be  should  have  allowed  any  credit  for  the 
value  of  the  "outside  properties,"  or  abould 
ratber  have  treated  them  as  a  part  of  the 
valae  of  the  Baltimore  stock.  I  have  nothing 
to  do  with  the  merits  of  these  questions,  and 
am  not  expressing  a  definitive  opinion  about 
them;  I  am  only  endeavoring  to  determine 
whether  there  is  any  question  of  law  or  equi- 
ty Involved  that  la  peculiar  to  New  Jersey. 

In  the  argni&ent  before  me  stress  was  laid 
upon  the  fact  (averred  in  the  bill)  that  the 
stock  of  the  new  company  has  been  sold  in 
tbe  market  at  $100,  and  even  as  hl^  as  $106. 
per  share,  more  than  four  times  its  par  valu& 
^Hiese  were  recmt  sales,  made  after  the  <xm- 
trol  of  a  large  majority  of  the  stoA  had 
been  acquired  by  tbe  Maine  company,  and 
perhaps  after  tbe  New  Jersey  Company  bad 
increased  Its  capital  and  taken  in  additional 
pn^iertlea  as  above  mentioned.  But  suppos- 
Ing  the  stock  from  the  beginning  bad  never 
■old  at  less  than  par,  my  view  is  that  It  does 
not  at  all  follow  from  this  that  tbe  company 
luu  not  been  damnified  by  the  subtraction  of 
a  secret  pnnnoter's  profit  Because  an  In- 
dlrtdnal  who  buys  Shares  at  925  per  share, 
and  afterwards  sells  them  out  at  that  price 
or  at  a  higher  price,  does  not  Individually 
anatain  a  loss,  it  does  not  follow  that  tbe 
oonqiany,  as  company,  bas  sustained  no  loas 
in  the  premises.  Tbe  error  In  the  reasoning 
as  I  take  It,  arises  from  considering  corpo- 
rate shares  solely  In  respect  of  Oielr  second- 
try  and  derived  function  as  counters  in  a 
VecidatlTe  game,  rather  than  In  tbelr  orig- 
inal and  legal  signlflcance  as  a  right  to  per- 
manently  participate  in  the  business  enter- 
prises ot  the  company.  In  order  to  discover 
whether  the  company  has  been  damnified,  It 
la  safer  to  take  the  case  of  the  individual 
^ockbolder  who  becomes  socb  at  tbe  b^iln- 


nlng  and  remains  such  until  tbe  expiration 
of  the  charter,  and  who  participates  in  the 
distribution  of  assets  on  dissolution.  Such 
a  man  would  of  course  bear  bla  share  In  the 
impairment  of  the  a^ts  of  the  company. 
The  man  who  buys  to  sell  again,  buys  a 
property  right,  Including  a  right  to  partici- 
pate In  all  the  assets  of  the  company,  Includ- 
ing its  claims  against  faithless  trustees; 
when  he  sella,  he  passes  that  same  right  on 
to  tils  vendee. 

It  is,  I  think,  erroneous  to  deal  with  the 
question  of  nondisclosure  or  of  profits  as  If 
It  affected  only  those  stodcbolders  who  did 
not  know  the  facts.  The  duty  of  faithfully 
executing  the  trust  Is  a  duty  owing  to  the 
company ;  the  duty  of  disclosure  la  owing  to 
the  company.  If  there  be  a  competent  and 
independent  board  of  directors,  disclosure  to 
them  Is  dlsdosore  to  the  company.  But 
when  the  promoter  stands  on  both  sides  of 
the  bargain,  by  virtue  of  his  control  of  tbe 
board  of  diiecton^  tbc^e  Is  in  equity  no  dis- 
closure to  tbe  company,  and  the  profit  can- 
not be  retained  unless  there  be  unanimous 
consent  of  the  sliarebolders.  It  Is  like  any 
other  irregular  transaction  affecting  tbe  In- 
terest of  the  company,  which  so  far  as  not 
prohibited  by  law  or  not  affecting  the  rights 
of  creditors  may  be  sanctioned  by  nnanimona 
vote  of  all  the  stockholders.  Breslln  v.  Frles- 
Brealln  Co.,  70  N.  J.  Eq.  274,  282,  68  Atl.  313. 
It  is,  as  I  take  It,  likewise  erroneous  to  treat 
tbe  nonassenting  stockholders  as  If  they  were 
damnified  in  their  Individual  capacity  mere- 
ly, rather  than  In  their  property  rights ;  and 
equally  erroneous  to  say  that,  because  no 
member  of  the  syndicate  and  no  original  or 
subsequent  stockholder  is  here  complalnhig 
about  any  Injury  to  their  rights,  the  transac- 
tion Is  not  open  to  question.  Tbelr  succes- 
sors in  property  Interest  are  here.  In  the 
form  of  tbe  company ;  the  former  sto<^old- 
ers  may  have  recouped  the^  Individual  dam- 
num, or  even  turned  It  to  a  profit,  by  sellli^ 
out  tbelr  stock  la  tbe  market  that  Mr.  Bige- 
low created.  See  the  remarks  of  James,  L. 
J.,  in  tbe  Erlanger  Case,  L.  B.  5  Cb.  D.  121, 
122. 

So  ttmcb  for  my  impresdons  of  tbe  law  of 
promoter's  liability  with  respect  to  the  ques- 
tions raised  in  the  present  case.  All  I  decide 
is  that  it  Is  not  a  department  of  the  law  tiiat 
is  peculiar  to  New  Seraer. 

Tbe  doctrine  of  promoter's  Itabilitr  Is  not 
the  creature  of  statute;  it  Is  "Judge-made" 
law.  In  the  smse  that  courts  of  equity  ev^- 
where,  recognizing  Qie  obligations  arising 
from  the  fiduciary  relation,  have  applied  to 
it  tbe  same  principles  of  equity  that  obtain  to 
all  eases  of  trust  As  stated  by  Lord  Pen- 
sance  In  Erlanger  v.  New  Sombrero  Pbos- 
pbate  Co.  (187S)  3  App.  Oa&  1218,  1280,  6 
BnK  Bnl.  Gas.  777,  788:  '^e  principles  of 
equity  to  which  I  refer  have  been  Illustrated 
in  a  variety  at  relations,  ncme  ct  them,  per- 
haps, ^eclaely  similar  to  that  of  tbe  present 
parties,  bnt  all  restlnc  on  tbe  same  ba^ 
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and  one  wblcb  Is  stricOj  applicable  to  the 
present  case.  The  relatUnw  ot  principal  and 
agent,  trustee  and  cestui  que  trust,  parent 
and  child,  guardian  and  ward,  priest  and 
penitent;  all  furnish  inatances  £a  which  the 
courts  at  eqditr  liaTe  gtren  protection  and 
relief  against  the  pressure  of  imfBir  advan- 
tage resulting  from  the  relation  and  mutual 
position  of  the  parties,  whether  in  matters  of 
contract  or  gift"  In  this  state  the  same  gen- 
eral doctrine  has  been  applied  in  every  vari- 
ety of  confidential  relation,  whether  the  ces- 
tui que  trust  be  Individual  or  corporation; 
as,  for  instancy  In  the  case  of  executors 
(Marshall  v.  Oaraon,  88  N.  J.  Bq.  250,  252, 
258,  48  Am.  Repi  Sl^;  director  of  a  com- 
pany (Stewart  v.  Lehigh  Talley  R.  R.  Go. 
88  N.  J.  Law,  605,  522,  623;  Marr  T.  Harr 
[recently  decided  by  our  Court  of  Errors  and 
Ai^>eal8  and  not  yet  officially  reported]  70 
Atl.  374;  attorn^  and  solicitor  (see  cases 
dted  in  L^nde  v.  I^nde,  64  N.  J.  Eq.  at  page 
749,  62  Atl.  694,  58  L.  R.  A.  471,  97  Am.  SL 
Rep.  6^;  donor  and  donee,  where  a  con- 
fidential relation  exists  (Slack  v.  Rees,  68 
N.  3.  Eq.  447,  449.  60  AtL  466,  69  L.  R.  A. 
S93). 

No  reported  decision  has  been  dted  to  me, 
and  I  have  been  unable  to  find  any,  holding 
that  the  liability  of  a  promoter  la  to  be  de< 
termined  by  the  law  of  the  state  where  the 
corporation  Is  created,  rather  than  by  the 
law  of  the  state  where  the  transaction  occur- 
red or  where  the  action  Is  tried. 

But  this  oitlre  dlscnssion,  as  it  seems  to 
me,  is  aside  from  the  question.  It  is  all  very 
well  to  say  that  the  transactions  between 
these  parties  onght  to  be  governed  by  the 
law  of  New  Jersey ;  a  more  pertinent  ques- 
tion would  be,  by  what  law  Is  Mr.  BIgelow 
to  be  governed?  Government  acts  In  perso- 
nam, and  OTdlnarlly  in  Invitum.  The  real 
question  in  the  case  Is  whether  the  company 
has  acted  unconscionably  In  pursuing  Mr. 
BIgdow  in  the  courts  of  Massachusetts ;  that 
question  is  to  be  determined  primarily  by 
the  conditions  nistlng  at  the  time  Its  ac- 
tions were  commenced.  It  could  subject  him 
to  process  in  the  commonwealth  of  Massa- 
chusetts; It  does  not  appear  that  It  could 
have  reached  him  elsewhere.  If  New  Jersey 
law  is  Involved,  It  ougbt  to  have  been,  or 
ought  now  to  be,  set  up  In  tbe  Massachusetts 
actions.  It  Is  said  that  the  Massachusetts 
court  Is  under  no  obligation  to  apply  what  It 
may  conceive  to  be  the  public  policy  of  anoth- 
er state.  This  may  be  admitted  arguendo, 
and  yet  It  should  be  presumed  that  the  courts 
of  Massachusetts  woiild  not  In  comity  refuse 
to  recognize  the  law  or  policy  of  another 
state.  Certainly  It  comes  with  poor  grace  for 
a  citizen  of  Massachusetts  to  say  that  the  high- 
est court  In  his  state  will  refuse  to  recognize 
the  law  of  a  slater  state,  when  he  has  pre- 
ferred  no  request  to  the  court  that  It  be  rec- 
ognized. It  Is  argued,  Indeed,  that  it  Is  Im- 
possible to  Introduce  evidence  In  (me  state 
-of  what  is  the  public  poUcy  of  anothw  state; 


that  In  the  absence  of  r^rted  daclsl<m  It 
rests  In  the  mind  of  the  court  Our  courts, 
however,  have  repeatedly  declared  that  tin 
public  p(klicy  of  the  state  is  not  the  creature 
of  the  courts,  but  of  the  Legislature  (Dlmt<& 
V.  Metropolitan  life  Ina.  Co.,  69  N.  7.  Law, 
884,  889,  65  Ati.  291.  62  L.  R.  A.  774;  and 
many  oth»  cases);  that  the  courts  have 
nothing  to  do  with  forming  it,  and  can  <mly 
recognize  It  like  any  other  matter  of  pnbllc 
law.  Tbe  truth  is  that  the  public  policy  of 
New  Jers^  is  not  occult  or  mysterious,  nor 
are  Its  sources  far  to  seek.  Subject  to  tlw 
federal  Constitution  and  a  writt^  CtmBtito- 
tion  ot  our  own,  the  people  of  this  state  have 
adopted  in  the  main  the  common  law  and 
equll^  system  of  England,  and  tbiM  obtains 
here  subject  to  modification  by  the  L^sla- 
ture.  Add  to  these  that  New  Jersey  npects 
all  persons  and  corporatJons  subject  to  ber 
Jurisdiction  to  observe  the  law  or  abide  by 
the  consequraiceB;  and  we  have  the  pnbllc 
policy  of  New  Jers^  in  a  nutshell. 

Mr.  Bigelow,  In  his  answers  In  the  Massa- 
chusetts actions,  not  only  raised  no  question 
of  the  ai^llcahiUty  of  New  Jera^  law  or  pol- 
icy, but  on  the  contrary  averred  that  "tbe 
transactlras,  matters,  and  ccmtracts  com- 
plained of  In  the  plalntlirs  bill  took  place  and 
were  made  In  the  state  of  New  Yotk,  by  the 
laws  whereof  said  transactions,  matters,  and 
contracts  are  valid  and  cannot  be  comi^alned 
of."  Upon  this  issue,  among  others,  he  went 
to  hearing  and  submitted  his  evidence  to  the 
trial  justice,  who  found  that  tbe  director^ 
meeting  of  July  11.  18KJ  (which  Blgdow 
claimed  was  governed  by  the  law  of  New- 
York)  was  held  In  New  Yoric  Citr.  and  ttiat 
the  proposals  were  made  and  accepted  there: 
that  the  oMnpany  was  a  New  Jersey  cor- 
imratlon,  and  was  to  have  places  of  buslneaa 
also  In  Arizona.  New  York,  and  Massachu- 
setts; that  It  was  the  Intention  of  the  par- 
ties that  tbe  agreements  should  be  carried 
out  and  consummated  by  the  delivery  of 
the  deeds  and  the  Issue  of  certificates  ot 
stock  In  Boston,  Mass.,  where  It  was  in- 
tended that  the  offices  of  the  company  should 
be,  and  where  they  were  established,  and 
where  in  fact  the  agreements  were  so  carried 
out;  that  It  was  Intended  that  the  business 
of  the  company,  aside  from  actual  mining 
and  smelting  operations,  which  were  to  be 
conducted  In  Arizona,  sboiild  be  carried  on 
In  Massachusetts,  and  that  this  was  done. 
And  he  ruled,  upon  these  findings,  that  the 
agreements  In  question  were  governed  by  tbe 
laws  of  Massachusetts. 

Some  of  complainant's  arguments  proceed 
upon  the  theory  that  tbe  Massachusetts  ac- 
tions are  based  upon  the  statutory  liability 
for  unpaid  stock  subscriptions.  In  which  case, 
of  course,  the  liability  would  be  governed  by 
the  New  Jersey  statute.  They  are  not  of  this 
character.  If  they  were,  the  New  Jersey 
law  could  be  shown  by  proof  there.  Actions 
upon  the  stockholder's  liability  most  perforce 
he  brought  where  defendant  resides  ot  can  be 
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KTved  with  pTocen.  An  Instance  In  our  own 
fficrts  Is  GroBse  Isle  Hotel  Co.  t.  I'Anson, 
42  K.  J.  Law,  10;  Id..  43  N.  J.  Law,  442.  The 
fact  t3iat  the  promoters*  share  certlflcates 
Tere  stamped  'Issued  for  property  pnrchas- 
M"  Is  not  cmitrolllDg  In  an  action  against  a 
participant  In  an  intentloiial  Inflation  of  cap- 
1^  where  fhere  was  no  Independent  board  of 
tnutees  uid  no  bona  fide  appraisement  of  the 
property.  Donald  r.  American  Smelting,  etc., 
Co..  82  N.  J.  Ba.  729.  48  AtL  771,  1116;  Yol- 
ney  t.  Nixon,  68  N.  J.  lEa.  600,  609^  60  Atl. 
180;  Sasten  Natl.  Bank  t.  American  Btlck  & 
Tne  Go^  70  N.  3.  Eq.  722,  728,  64  Atl.  1096. 

It  is  contended  that  the  general  rale  that 
B  par^  seeking  relief  In  the  courts  may 
choose  his  own  foram.  In  any  Jurisdiction 
wbere  the  defendant  may  be  fonnd,  does  not 
extend  to  corporations;  that  these  creatures 
of  the  law  shonid  pursue  their  rights  accord- 
ing to  the  law  of  the  state  of  their  origin. 
This  Is  a  snfflclently  startling  proposition, 
and  Is,  I  bellere,  entirely  novel;  certainly  no 
authority  has  been  found  for  Its  support  It 
is  conceded  that  there  Is  no  statutory  prohi- 
bition, but  It  Is  seriously  contended  that  the 
supposed  limitation  of  liability  laid  down 
In  the  Loudenslager  decision  enters  so  deeply 
Into  the  policy  of  this  state  that,  to  use  the 
words  of  counsel,  "New  Jersey  la  bound  to 
protect  those  organized  under  Its  corpora- 
tion laws  according  to  the  laws  of  the  state." 
How  the  legitimate  Interests  of  those  oi^anlz- 
ed  under  the  corporation  laws  of  New  jersey 
are  to  be  protected  by  forbidding  to  our  cor- 
porations as  ample  a  remedy  against  fraudu- 
lent promoters  and  trustees  as  the  corpora- 
tions of  another  state  would  have,  or  as  In- 
dlrtdnal  citizens  of  this  state  If  In  like  man- 
ner a^rleved  would  have  I  confess  I  cannot 
understand.  The  principal  object  of  our  cor- 
poration laws  la  to  endow  organizations  of 
men  and  capital  Incorporated  thereunder  with 
the  capacity  to  do  business  in  any  part  of  the 
world  In  competition  with  natural  persons 
and  with  corporations  organized  under  other 
laws.  For  this  purpose  they  require  of 
TOcrae,  as  ample  remedies  against  their  trus- 
tees for  breach  of  trust  as  other  persons  and 
corporations  would  have  in  similar  circum- 
stances. The  act  under  which  the  present 
defendant  was  incorporated  (BotIbIou  187T, 
p.  175,  I  1)  conferred  upon  it,  in  terms,  the 
right  to  sue  and  complain  'in  any  coort  of 
law  or  equity." 

The  propped  limitation  of  this  right  would 
frlve  to  the  wrongdoer,  not  to  the  party  Injur^ 
ed,  the  diolce  of  jurisdictions;  and  the  op- 
tion would  be  exercised  always  to  the  disad- 
vantage of  the  company.  Dellnguent  trustees 
who  happened,  like  Mr.  Blgelow,  to  reside 
In  a  Jurisdiction  whose  courts  (upon  the  hy- 
pothesis) extend  a  more  ample  relief  to  the 
company  than  is  extmded  by  the  courts  of 
New  Jersey,  would  come  to  this  state  for  a 
limitation  of  their  responsibility;  while  those 
who;  like  the  Lewlsohn  executors,  happened 
to  tttmu  In  a  Jmlsdlctltm  vhsra  Uie  conita 


are  (supposedly)  more  loilent  to  the  delin- 
quent tnurtee  than  the  courts  of  New  Jersey, 
would  And  sanctnary  at  home.  If  the  pro- 
posed doctrine  is  to  be  applied  to  promoters, 
U  must,  I  presume,  be  applied  to  other  kinds 
of  trustees  who  may  defraud  the  companTi 
and  tiins  wo  shotild  have  the  New  Jwsey 
corporation  in  a  nibstantlal  measure  left  de> 
fenselesB  against  Its  most  dangerous  enemies. 
And  this  aov&  doctrine  Is  based  upon  what, 
after  all,  la  hat  a  Action  of  tiie  law— that  a 
corporation  organized  under  the  laws  of  this 
state,  although  its  actual  business  Is  carried 
<m  In  otheo:  states,  remains  at  all  times  a 
''resident^'  ot  New  Jersey.  The  doctrine  it 
seems  to  me,  Is  as  unfounded  In  reascm  as  it 
Is  unsupported  by  authority. 

Nor  do  I  find  any  greater  merit  In  the 
argument  that  this  court  ought  to  iutervene 
because  the  decisiong  or  the  federal  courts  in 
the  Lewlsohn  Case  are  In  conflict  with  the 
decisima  in  Massachusetta  In  the  Blgelow 
suits.  This  conflict,  by  the  way,  turns  upon 
a  point  that  apparently  does  not  reach  the 
merits,  If  we  accept  Justice  Sheldon's  flnd- 
togs  as  true.  The  conflicting  decisions  were 
upon  demurrer  In  both  cases.  The  pleader 
seems  to  have  made  a  slip  In  averring  that 
the  company,  when  Incorporated  July  8, 1895. 
had  an  authorized  capital  of  only  |1,000, 
which  was  afterwards  Increased  to  $3,750,- 
000;  and  In  averring  that  the  purchase  by 
the  new  company  of  the  properties  In  ques- 
tion, the  taking  possession  thereof,  and  the 
delivery  of  deeds,  were  all  consummated 
prior  to  July  18th,  on  which  date  It  was  re- 
solved to  Issue  the  20,000  shares  to  the  pub- 
lic for  working  capital.  On  this  basis  of 
facta  the  federal  courts  held  that  there  was 
disclosure  to  all  stockholders  who  were  such 
at  the  consummation  of  the  purchase;  ap- 
parently referring  to  the  holders  of  the  orig- 
inal amount  of  $1,000  of  stock,  who  were 
either  the  promoters  themselves  or  their  dum- 
mies. The  Massachusetts  court  held  that  dis- 
closure should  have  been  made,  and  was  not 
made,  to  the  corporation  as  organized  with 
a  capital  of  $3,750,000.  But  the  hill  herein 
avers  that  the  corporation  was  originally 
capitalized  at  $3,750,000,  and  Justice  Sheldon's 
findings  show  that  the  purchase  of  the  prop- 
erty was  not  consummated,  nor  the  stock 
Issued  to  the  promoters,  until  after  the  sale 
of  stock  to  the  public  for  working  capital ; 
that  the  promoters*  stock  was  Issued  to  them 
on  September  18  and  19,  1895,  the  deeds  de- 
livered to  the  company  In  the  following  De- 
cember or  January,  while  the  Issuance  of  tiie 
20,000  shares  to  the  public  for  working  capi- 
tal was  done  "in  the  summer  or  fall  of  1895." 

But  even  If  the  decisions  In  Massachusetts 
and  in  the  federal  courts  were  Irreconcilably 
contradictory  upon  matters  that  are  dlsposl- 
tive  of  the  case,  I  cannot  see  how  that  raises 
the  least  equity  for  the  complatoant  In  tbls 
Jurisdiction.  It  Is  not  pretended  that  the 
courts  of  Massachusetts  are.  in  such  a  con- 
troTersy,  subordinate  to  the  federal  conrts; 
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and,  If  they  were  so,  Mr.  BIgelow's  plain 
remedy  would  be  to  apply  to  the  Massachu- 
setts courts  or  to  the  federal  courts  for  relief 
In  the  premises.  It  Is  certainly  a  novel  sug- 
gestion that  the  Court  of  Chancery  of  New 
Jersey  should  stretch  forth  Its  strong  arm 
and  require  a  litigant  In  Massachusetts  to 
abandon  his  claim  th«-e  because  in  another 
action  the  Supreme  Court  of  the  United  States 
has  expressed  a  different  view  upon  the  mat- 
ters In  eontroverey.  Upon  this  point  I  ap- 
prove of  the  decision  in  Carson  t.  Dunham, 
149  Mass.  S2,  20  N.  B.  312.  3  L.  R.  A.  202,  14 
Am.  St  Rep.  397,  above  cited. 

But  further  It  Is  strenuously  argued  that 
Mr.  Blgelow,  If  held  liable  to  the  defendant 
company  In  solldo,  is  entitled  to  contribution 
from  the  estate  of  Lewlsohn ;  that  he  will  be 
barred  of  this  right  by  the  failure  of  the  de- 
fendant to  make  good  its  action  against 
Lewlsohn  in  the  federal  courts;  and  that 
hence  the  Massachusetts  actions  should  be 
enjoined  and  the  company  required  to  pro- 
ceed in  this  court,  with  the  Lewlsohn  execu- 
tors Joined  as  parties.  This  argument  strikes 
me  as  little  less  than  absurd.  Upon  the  face 
of  It,  the  supposed  bar  is  to  arise  not  because 
defendant  company  is  ^deavorlng  to  recover 
against  Blgelow  In  Massachusetts,  but  be- 
cause, notwithstanding  Its  best  endeavor, 
It  seems  liable  to  fail  of  recovery  against 
the  Lewlsohn  Estate.  How  the  company  can 
be  held  responsible  for  this  result  I  am  at  a 
loss  to  perceive.  Certainly  Mr.  Blgelow  has 
DO  apparent  right  to  complain  because  of  the 
nonsuccess  In  the  Lewlsohn  suit,  for  bis  bill 
does  not  allege  that  he  made  any  offer  to  aid 
the  company  ther^n,  and  it  Is  not  to  be  pre- 
sumed that  Us  assistance  would  have  beoi 
declined. 

Mr.  Blgelow  does  not  Join  the  Lewlsohn 
executors  as  parties  to  the  present  bill,  nor 
show  bow  this  court  or  any  other  court  of 
•this  state  can  get  Jurisdiction  over  them, 
they  residing  In  New  York.  The  bill  alleges 
that  the  estate  of  Lewlsohn  "owns  a  large 
amount  of  property  within  the  state  of  New 
Jersey,"  but  there  Is  no  averment  of  its  value, 
nor  suggestion  that  It  Is  by  any  means  ade- 
quate to  secure  even  one-half  of  the  moneys 
claimed  by  the  company.  But  besides,  equity 
does  not  recognize  any  right  of  contribution 
between  Joint  tort-feasors,  tbe  reason  being 
that  such  contribution  must  be  sought.  If  at 
ail,  b'y  action  brought  by  one  against  the  oth- 
er, and  the  actor  therein  Is  barred  by  the 
maxim  In  pari  delicto.  Pom.  Ed.  Jur.  S  1081, 
and  cases  cited  in  notes.  And  surely  one  of 
several  wrongdoers  wIU  not  be  given  a  better 
tight  against  the  injured  party  than  he  has 
against  his  fellows;  else,  what  becomes  of 
the  doctrine  of  clean  hands?  Conceding  the 
general  rule  to  be  so,  counsel  Insist  that  It 
does  not  apply  to  Joint  trustees  who  "have 
merely  mlstakMi  their  I^at  rights  and  have 
not  been  guilty  of  Intentional  wrongdoing"; 
and  it  18  gravely  argued  that  the  fact  that 
company  promoters  have  dwlved  a  profit  Im- 


properly from  their  dealings  with  the  cor- 
poration "is  not  Inconsistent  with  the  supposl- 
tlcHi  that  they  have  acted  In  entire  good 
faith."  Whether  the  latter  remark  can  be 
true  in  any  case  of  wrongful  promoter's  prof- 
It,  Z  need  not  stop  to  consider,  because  It 
certatnly  cannot  be  true  in  Mr.  BIgelow's 
case,  upon  the  basis  of  Justice  Sheldon's  find- 
ings. 

Accepting  those  findings  as  true,  or  at 
least  as  Judicially  established — and  we  must 
accept  th^,  else  the  question  of  contribution 
Is  not  raised— Uie  case  stands  thus :  Messrs. 
Blgelow  and  Lewlsohn  buy  certain  corporate 
stock  for  fl,000,000,  with  the  very  purpose 
of  causing  the  proper^  represented  thereby 
"to  be  transferred  to  a  new  corporation 
which  they  should  procure  to  be  organized 
with  a  much  larger  capital,  for  a  much  in- 
creased price."  This  property — ^the  property 
of  the  Baltimore  company — "was  not  of  the 
intrinsic  value  of  more  than  11,000,000.  But 
its  market  value  at  the  time  of  Its  transfer 
.  to  the  (new)  company  seems  to  have  been 
greater  than  this,  probably  due  In  targe  part 
to  the  skillful  manipulation  of  Blgelow  and 
Lewlsohn,  and  the  ingenious  manner  in  which 
they  created  a  desire  on  the  part  of  men  In- 
terested in  mines,  as  investors  or  speculators, 
to  be  allowed  to  Join  in  the  transaction  they 
were  carrying  out"  They  lead  their  as- 
sociates in  the  syndicate — ^the  men  who  unite 
with  tb«n  In  raising  the  $1,000,000— to  be- 
lieve that  the  new  company  Is  to  have  a  capi- 
tal  of  only  |2,500,000,  takliig  the  property  of 
the  Baltimore  company  and  the  "ontelde 
properties"  for  $2,000,000,  and  raising  $500,- 
000  with  the  rest  of  its  stock.  In  order  to 
carry  out  their  real  scheme,  they  make  the 
nominal  capital  of  the  new  company  $3,- 
750.000.  sell  $500,000  worth  at  par  to  tbe  in- 
nocent public,  turn  In  the  property  for  tbe 
balance  of  the  stock,  account  to  the  syndicate 
members  for  only  $2,000,000  of  this,  and  re- 
tain $1,250,000  of  It  for  their  Individual  bene- 
fit, subject  to  the  payment  of  intimate  ei- 
[Mnses  not  exceeding  $20,000.  Mr.  Blgelow 
"did  not  act  towards  the  members  of  his  syn- 
dicate with  the  good  faith  which  they  had  a 
right  to  expect  •  •  •  with  a  few  Indi- 
vidual exceptions,  he  did  not  disclose  tbe 
facts  to  them."  Thus  Blgelow  and  Lewlsohn 
get  (in  stock  certificates  made  out  In  manifest 
evasion  of  tbe  New  Jers^  corporation  law) 
an  undisclosed  profit  of  at  least  $1.230,0(M>. 
And  then,  in  order  to  convert  their  Illicit 
gains  Into  money,  they  proceed  (or,  at  least, 
Blgelow  does)  to  unload  their  fraudulent 
stock  upon  tbe  credulous  public.  For  the 
finding  la  that  "the  stock  which  they  thus 
took  was  then  of  fully  its  par  value,  this 
being  due  mainly  to  the  skillful  conduct  and 
manipulation  of  Blgelow  and  Lewlsohn,  and 
continued  to  be  so  for  some  time,  and  nntll 
Blgelow  had  sold  out  substantially  all  tbe 
stock  that  he  took  for  his  own  use." 

Stripped  of  alt  disguises,  the  transaction 
to  be  dealt  with  It  this:  Of  the  entire  aa- 
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tboiised  capital.  |1,000,000  represents  tbe 
cost  of  the  Baltimore  property ;  $1,000,000  Is 
'Srater,"  representiiig  the  manipulated  In- 
crease in  the  Talne  of  that  property  due  to 
tbe  stirring  up,  by  Bigelow  and  Lewlaohn,  of 
a  desire  on  the  part  of  Investors  and  specu- 
lators to  join  them  in  their  scheme;  and 
250.000  (1«8B  $20,000  for  legitimate  expenses) 
r^rearats  nothing  more  snbatantlal  than 
"wind."  And  tbls  latter  large  block  of  stock 
tbe  promoters  ^oceed  to  sell  to  the  unsus- 
pectlng  publl<^  In  a  mai^et  manipulated  by 
than,  at  fully  its  par  value.  Besides  this, 
tb^  cause  the  company  to  sell  $500,000  to 
tbe  public  for  woAtng  capital.  When  men 
vbo  are  Implicitly  trusted,  by  all  persona 
concerned,  to  fairly  organize  a  new  corpora- 
tion and  launcb  It  upon  ita  burineea  career, 
make  nse  of  their  temporary  control  to  lift 
from  ItB  treasury,  for  their  own  use,  upwards 
of  a  million  dollars,  in  par  value,  of  its 
■baree,  without  mentioning  tbe  circumstance 
to  others  wbo  in  fact  and  In  law  are  their 
business  associates  and  cestnls  que  trust,  It 
requires  more  hardihood  than  I  possess  to 
declare  there  Is  no  Intentional  moral  obliquity 
In  tbe  trunsaction.  The  moral  obligation  was 
perhaps  more  Immediately  and  evidently  ow- 
tng  to  tbe  syndicate  members  than  to  tbe 
purchasers  of  working-capital  shares;  but 
It  eziated  equally  In  both  cases.  But  tbe  tak- 
ing of  the  secret  profit  in  the  form  of  shares 
was  of  course  but  tbe  means  to  an  end;  tbe 
ultimate  purpose  b^ng  to  get  a  fortune  for 
nothing,  and  to  get  it  at  tbe  expense  of 
their  fellow  men,  by  selling  these  shares  to 
tbe  pnUlc  as  U  they  bad  honest  value  be- 
hind tbem  (for  tbey  were  stamped  "Issned 
for  pnqierty  pnrcbased,"  as  the  bill  aven^, 
wben,  according  to  Justice  Sheldon's  flnd- 
Ingfl^  tbey  represented  a  deliberate  and  inten* 
tlonal  overvaluation  of  tbe  property.  I  do 
not  q>eak  of  the  sales  of  the  promoter's  stock 
to  tbe  public  as  tbe  basis  of  their  liability  to 
refand  tbe  undisclosed  profit  to  tbe  company, 
except  as  those  sales  go  to  measure  the; 
amount  of  tbe  liability.  I  speak  now  of  the 
DKwal  quality  ot  their  acts — tbe  Question  of 
Intentional  wrongdoing — liability  having  been 
asBomed  as  tbe  hypothesis.  Upon  tlila  quee- 
tlon.  tbe  fraud  upon  the  public  la  not  to  be 
Ignored. 

Tbe  only  element  of  *'nil8take"  that  I  can 
discern  Is  that  the  promoter  assumed  that 
all  tbls  wrong  could  be  made  unassailable  In 
law,  U  only  tbey  should  cause  "dummy"  dl- 
rectors  to  go  through  the  form  of  placing  a 
flctitions  valuation  upon  tbe  prc^rty ;  where- 
as tlie  law  required  real  value.  Act  May  9, 
1S89  (P.  Jm  1888.  p.  414, 1  4) ;  Act  March  21, 
1888  (P.  U  1888,  p.  44i  I  2).  I  am  unable  to 
see  bow  such  a  transaction  could  be  accom- 
panied with  an  boneat  belief  on  the  part  of 
tbe  pranotors  that  it  was  either  lawful  or 
Elgbt. 

Besides,  IrreqiectlTe  of  wrongful  intent, 
tUs  plain  Tlolatlon  at  the  letter  and  polity 
ct  our  own  corporation  act,  done  Cor  tbe 
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very  purpose  of  acquiring  tbe  secret  pn^t 
that  is  the  basis  of  the  liability  to  the  com- 
pany, debars  either  of  the  participants  from 
resorting  to  the  courts  of  New  Jers^  for  as- 
sistance In  recovering  contribution  from  his 
fellow.  In  Voln^  v.  Nixon.  68  N.  J.  Eq.  6(3. 
60  Atl.  180.  our  court  of  last  resort  held  that 
a  contract  between  two  persons  that  in  ex- 
change for  their  joint  property  one  of  them 
shall  procure  from  a  corporation  of  this  state 
an  Issue  of  stock  to  an  amount  known  by  all 
parties  to  be  in  excess  of  tbe  value  of  tbe 
property,  and  ahall  divide  tbe  stock  thus 
procured  with  tbe  other  person,  la  illegal,  and 
the  courts  of  tbls  state  will  not  aid  In  its 
oiforcement,  even  though  the  objectionable 
feature  has  been  accomplished  by  tbe  actus  I 
issue  of  tbe  stock.  The  principle  of  this  de- 
cision was  again  affirmed  by  tbe  same  court 
in  Easton  Natl.  Bank  v.  American  Brick,  etc.. 
Co..  70  N.  J.  Eq.  722,  728,  64  Atl.  1005.  If  our 
courts  will  not  lend  their  aid  to  tbe  en- 
forcement of  a  contract  made  for  such  a  pur- 
pose by  one  of  the  parties  against  tbe  other, 
they  certainly  will  not  lend  aid  to  one  of  two 
promoters  who  Jointly  wortt  a  fraud  upon  tbe 
company,  as  well  as  a  fraud  upon  tbe  law, 
in  order  to  accomplish  a  sdieme  for  issuing 
sbx^-  of  a  New  Jers^  company  having  no 
value  behind  It  Still  less  will  they  aid 
tbe  wrongdoer  in  bis  acUtm  against  tbe  com- 
pany. 

But,  finally,  this  whole  question  of  contri- 
bution, if  there  be  any  sort  of  question  about 
It,  belraigs  In  tbe  llassachusetts  coart,  ano 
Mr.  Bigelow  should  apply  there  for  Us  reme- 
dy. Tbe  company  Is  already  in  court,  and,  if 
equity  requires  that  its  acti(ms  be  stayed,  tbe 
MassacAusetts  court  will  of  course  stay  them. 

It  Is  further  argued  that  either  tbe  deci- 
sion of  tbe  federal  courts  In  tbe  Lewlsotan 
Case,  If  affirmed  py  the  Supreme  Court  of 
the  United  States  (and  I  assume  tbe  pre* 
sumption  was  when  the  present  bill  was  filed 
that  tbete  would  be  such  affirmance,  as  in 
truth  there  has  been  [210  U.  S.  206,  28  Sup. 
Ot  684,  IS  U  Ed.  1CK!5]).  works  an  estoppel 
agalnat  tbe  company  (defendant  herein)  In 
favor  of  Mr.  Bigelow ;  or  else  tbat  this  court 
should  restrain  the  defendant  from  further 
proceeding  in  tbe  Massachusetts  court  until 
a  final  decision  Is  reached  In  the  Lewlsohn 
Case  such  as  can  be  availed  by  blm  as  es- 
toppel. The  argument  made  to  show  tbe  al- 
leged OBtappel  is  elaborate,  voluminous,  and' 
Ingenious.  It  Is  rested  iqion  tbe  circumstance 
that  tbe  so^alled  "outside  properties"  which 
were  transferred  to  the  new  company  In  ex- 
change for  30;(X)0  shares  of  Its  stock  were 
held  In  legal  title  by  Lewisohn,  but  (as  Is 
argued)  In  trust  for  himself  and  Bigelow; 
that  Lewiaobn  was  authorized  by  Bigelow 
and  the  syndicate  m^ubers  to  do  what  be  did 
with  tbe  pn^terty ;  that  tbe  decision  in  tbe 
federal  courts  In  favor  of  Lewisohn,  the  trus- 
tee, inures  to  tbe  benefit  ot  Bigelow  as  cestui 
que  trust,  and,  since  It  has  been  ^termlned 
In  an  action  against  him  that  tbe  transfer  to 
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the  company  was  not  open  to  Questfon  by 
tbe  company,  It  must  necessarily  follow  that 
DO  part  of  the  transaction  as  to  which  Blge- 
low  was  Interested  is  open  to  like  question 
by  tbe  company.  If  I  were  called  upon  to 
pass  upon  tbe  merits  of  this  argument,  X 
fear  I  should  be  constrained  to  declare  It 
palpably  nnsonnd.  Tbe  theory  la  that  tbe 
actions  brought  by  the  company  have  to  do 
only  with  tbe  title  to  trust  property;  that 
the  beneflclarles  and  parties  ultimately  enti- 
tled to  the  benefit  of  the  property  are  not 
necessary  parties ;  that  the  trustee  represents 
the  whole  Interest,  and  that  tbe  determina- 
tion is  binding  upon  the  cestui  que  trust 
But  the  actions  are  in  personam,  to  recover 
back  pr(^>erty  WToi^;fuUy  acqoired  by  the  com- 
pany's trustees  from  tbe  company.  The  cir- 
cumstance that  so  far  as  any  consideration 
passed  to  the  company  in  tbe  exchange  It 
was  conveyed  to  It  by  Lewlsobn,  acting  as 
trustee  for  himself  and  Bigelow,  Is  of  no  con- 
sequence, since  they  get  credit  for  its  value 
in  the  accounting.  And  how  Mr.  Bigelow  can 
escape  personal  responsibility  to  the  com- 
pany by  a  decision  favorable  to  Lewtsohn  In 
the  federal  actions,  when  a  decision  against 
Lewlsohn  In  those  actions  would  have  Im- 
posed  no  personal  responsibility  npon  Mr. 
Bigelow,  I  confess  I  am  unable  to  perceive. 

But  It  Is  not  for  me  to  determine  these 
questions.  The  whole  controvert  belongs  In 
Massachusetts,  and  not  in  New  Jers^.  If 
tbe  decision  in  tbe  federal  courts  Is  an  estop- 
pel, It  should  be  80  alleged  In  tbe  Massachu- 
setts actions.  If  It  Is  not  as  yet  a  complete 
estoE^I,  and  equity  requires  that  tbe  com- 
pany sbotild  stay  Its  actions  against  Bigelow 
until  tbe  final  determination  of  the  Lewlsohn 
salts,  Mr.  BIgelow's  propw  coarse  is  to 
apply  to  tbe  Massachusetts  court  for  a  stay. 
Mr.  BIgelow's  bill  here  i^umot.  In  my  judg- 
ment, be  sustained  upon  a  mere  showing  (if 
it  were  shown)  that  tbe  cause  of  actltm  as- 
serted against  blm  In  Massachusetts  Is  un- 
conscionable, or  that  the  company  Is  estop- 
ped or  for  any  other  reason  ought  to  be  de- 
barred from  Its  action  there.  The  Supreme 
Ji^clal  Court  of  Massachusetts  Is  a  court  of 
conscience,  and  exists  for  the  very  purpose  of 
passing  upon  the  question  whether  claims  and 
defenses  are  consclonable  or  unconscionable. 
In  that  court  tbe  controversy  is  pending,  and 
to  it  Mr.  Bigelow  should  make  application  for 
tbe  relief  that  be  asserts  himself  entitled  to. 

Various  other  pohits  are  raised  in  sup- 
port of  tbe  bill.  Smno  of  them  turn  upon 
mere  matters  of  practice  or  procedure.  Oth- 
ers clearly  are  to  be  determined  according 
to  rules  or  prkidples  of  equity  that  are 
prevalent  generally  where  courts  of  equitable 
Jurisdiction  are  established,  subject  only  to 
such  variances  as  are  Inevitable  between  tbe 
courts  of  different  states.  With  respect  to 
each  and  every  one  of  them,  so  for  as  they 
may  be  w^  founded,  complaliunt  may  read- 
ily obtain  relief  upon  ajvlicatlon  to  the 
original  or  appellate  Jurlsdlctiw  of  the  Mas- 


sachusetts court    They  require  no  qiecial 

mention. 

But  finally,  it  seems  to  me  that  the  laches 
and  acquiescence  of  Mr.  Bigelow  not  only 
estop  htm  in  tbe  respects  alrea^  Indicated, 
but  that  he  is  for  the  same  reason  foreclosed 
from  practically  every  ground  on  which  he 
Invokes  the  Jurisdiction  of  this  court  As 
already  mentioned,  the  actions  there  were 
begun  on  October  7,  1902.  His  final  amend- 
ed answers  were  filed  as  recently  as  Novon- 
ber  6,  1907.  There  is  nothing  to  show  that 
he  was  not  then  in  full  possession  (or  with 
reasonable  diligence  ml^t  have  been)  of  every 
fact  and  of  every  suggestion  of  argument 
upon  which  he  now  relies.  Upon  this  point 
I  cannot  do  better  than  to  quote  from  tbe 
brief  of  counsel  for  the  defendant:  *"lf  the 
law  of  New  Jersey  is  the  law  by  which  the 
original  merits  of  tbe  case  should  be  decided, 
this  has  been  true  since  the  beginning  of 
the  suite  against  Bigelow  in  1902.  If  the 
[>endency  of  the  suits  against  Lewlsohn  has 
a  bearing  upon  tbe  suits  against  Bigdow, 
their  pendency  has  been  a  fact  since  1903. 
If  the  decisions  in  the  Lewisohn  suite  have 
affected  BIgelow's  rlghte,  the  fact  has  been 
In  existence  since  February  24,  1905,  and 
December  4,  1906,  respectively.  If  tbe  con- 
flict in  the  decisions  on  demnrrw  between 
the  circuit  court  and  the  Massachusetts  court 
is  importent  it  has  been  so  since  June  19, 
1906.  If  there  Is  a  difference  between  the 
law  bf  New  Jersey  and  the  law  of  Massachu- 
setts, it  has  been  apparent  at  least  since 
June  19,  1906.  If  a  multlpUcltr  of  suits  can 
be  avoided  1^  this  proceeding  in  New  Jersey, 
this  has  beea  true  since  1902.  If  tbe  agree- 
ment of  the  Maine  cranpany  r^rdlng  tbe 
disposition  of  any  dividends  coming  to  It 
Is  of  Importance,  the  fact  bas  existed  since 
January,  1904.  If  tbe  recovery  against  Bige- 
low In  Massachusette  would  be  unconscion- 
able In  view  of  the  foregoing  Oilngs,  this 
bas  been  apparent  since  tbe  respective  dates.** 
.  It  is  argued  by  counsel  fbr  the  complainant 
that  mere  delay.  In  the  absence  of  detriment 
accruing  therefnun,  need  not  be  deemed  as 
a  bar  to  an  otherwise  equlteble  claim.  I  do 
not  think,  however,  tliat  in  sudi  a  case  as 
Is  here  presented  any  substantial  detriment 
to  the  defendant  need  be  shown.  Mr.  Bige- 
low bas  not  merely  delayed  for  a  long  and 
unreasonable  time  befcve  raising  the  p<^tB. 
tbat  he  now  nrges;  he  bas  In  the  mean  time 
acquiesced  In  tbe  Jurisdiction  of  the  Massa- 
chusette court,  and  bas  sought  to  teke  a  bow- 
flt  from  it  in  the  form  of  a  decree  there  that, 
if  it  had  proved  to  be  In  hts  favw,  would 
have  heai  conclusive  against  the  company. 
With  full  knowledge  bf  the  facts,  he  has  de- 
liberately consmted  to  the  Jurisdiction  of  the 
Massachusette  court,  has  submitted  his  case 
to  It  upon  the  merits,  and  It  is  only  after  be 
Is  defeated  upon  the  merlte  that  be  eomea 
to  this  court  for  relief.  In  Smith  v.  GoUoty, 
69  N.  J.  Law,  865,  87S,  66  Atl.  806,  806.  It 
was  declared  by  our  Court  ol  Errors  and  Ap- 
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peals  that  "tlie  rule  tliat  defects  In  the  form 
of  proceas  and  the  manner  of  Its  service  are 
waived  bj  making  ai^earance  and  d^enae 
upon  the  merits  la  not  a  technical  role  or  a 
role  of  mere  iwactlce  or  convenience;  it  Is 
ft  nile  at  jarlvmdence,  grounded  upon  the 
fondameDtal  idea  tliat  courts  of  justice  ex- 
M  for  the  trarpose  of  hearing  and  oondu- 
alvdy  detennhilng  diqmtes  between  litigants, 
from  which  it  results  tliat  he  who  voluntailly 
comes  (whether  as  plaintiff  or  defendant)  be- 
fore a  court  of  competent  JorlBdlctlmi  orer 
tbe  suldect-matter,  and  th«e  snbmits  to  a 
trial  and  detarmloatltm  of  tbe  merits  of  his 
contmrersy,  is  bomUI  by  flw  determination 
that  be  baa  tfana  invoked." 

Nor  was  Mr.  Blgelow^  delay  in  coming 
here  doe  to  accident  m  Inadvertence.  Not 
only  does  his  Mil  make  no  audi  pretence,  but 
bla  oonns^  In  tta^  printed  brief  present  bis 
attttode  as  follows:  *The  ctmiplalnant  con- 
ceives that  it  was  his  duty  to  defend  hlmsdf 
u  best  be  might  before  the  Massachusetts 
court,  and  thus  if  possible  avoid  any  neces- 
sity for  invoking  the  jurisdiction  of  the  Court 
of  Chancery  In  New  Jers^.  This  be  did  at 
modi  expense  of  both  time  and  money ;  and 
it  was  not  until  tbe  flndli^  of  the  single  jus- 
tice In  Novemtter,  1907,  that  the  casa  In 
Maasadiusetto  reached  a  stage  when  It  be- 
came appamit  that  this  complainant's  de- 
fenses in  Massachusetts  would  be  unavailing 
and  the  situation  presmted  tbe  equities  up- 
on whtdi  this  ai^licatlon  is  based  and  tbe 
necessity  for  Invokhig  tbe  aid  of  this  court" 
Since  he  could  not  be  brought  to  New  Jersey 
In  hivitum,  his  attitude,  frankly  avowed,  Is 
tbat  he  reserved  to  himself  two  chances  of 
gaining  tbe  better  of  his  adversary,  whereas 
bis  adversary  was  to  have  but  one.  Tbe 
company  must,  succeed  In  two  litigations  be- 
fore It  could  enforce  restitution  if  its  right 
thereto  was  proved;  while  he  was  to  be  ul- 
timately successful  If  he  could  succeed  In 
irlnning  either  one  of  two  litigations.  His 
position  is  plainly  that  oC  one  who  specu- 
tates  on  the  outcome  In  the  court  of  original 
jurisdiction  before  going  Into  anothCT  Juris- 
diction to  have  the  original  action  restrained. 
Even  If  there  were  substance  In  the  points 
that  be  raises  here,  I  do  not  see  how  at  this 
late  date  he  could  under  the  circnmstancra 
equitably  ask  for  any  consideration  of  them 
at  the  bands  of  this  court 

Having  considered  with  patience  tbe  vo- 
luminous arguments,  my  conclnslons  upon  tbe 
whole  matter  are: 

First  That  the  controversy  between  the 
parties  Is  properly  o^nJzable  In  the  Massa- 
cbusetts  court  where  prioe  actions  are  al- 
ready pending. 

Secondly.  That  the  substantial  controveriQr 
U  about  matters  of  fact,  and  not  of  law  or 
of  equity. 

Thirdly.  That  so  far  as  controversy  exists 
about  qnestltms  of  law  or  of  eqnlty,  they  are 


questionB  that  are  within  the  cognisance  of 
the  Massactausetts  court 

Fourthly.  That  the  bill  herein  does  not 
show  that  the  defoidant  is  acting  tmcon- 
aclonably  In  proaecntlng  the  Massacbosetts 
acti<m^  and  theretore  ctxnplainant  is  not 
entitled  to  have  them  oijoined. 

Fifthly.  That  tlie  complainant,  by  ladies, 
acqulMcence,  and  waiver,  has  lost  any  right 
he  might  otherwise  have  had  to  invt^e  the 
jurisdiction  of  this  court  in  the  pnfmises. 

These  matters  ai^iearlng  plainly  upon  the 
face  of  the  bill,  the  motion  for  its  dismissal 
wlU  be  granted,  with  costs. 


EWAU)  V.  0RTNY8ET  et  al. 

(Court  of  Chancery  of  New  Jersey.    Oct.  27, 
lUOH.) 

1.  FSACDULENT  CONVBTAKOES   (|  211*)— AT- 
TACK BY  ASSIOHEB  or  CI.AUIS. 

The  assignment  of  dioses  in  action  beios 
authorized  by  statute,  the  asaiffoee  under  hia 
judgment  on  tbe  claims  may,  in  a  suit  to  reach 
property  to  utisfy  tbe  judgment,  assert  all 
rigbfs  whleb  his  asidgnoES  could  liave  asserted 
under  judgments  procured  by  them  on  their  sev- 
eral claims. 

{Ed.  Note.— For  other  cases,  ace  Fraudulent 
Conveyances,  Cent  Dig.  S  0*8;  Dec.  Dig.  t 
211*] 

2.  Fbaudulent  Convktances  <§  283*)— At- 
tack—AvEBBiNQ  Dates  of  Olaius. 

The  assignee  of  several  claims  seeking  un- 
der bis  judgment  thereon  to  reach  property  to 
satisfy  it,  asserting  that  the  judgment  debtor 
con>oration,  through  the  acts  of  persons  wrong- 
tnliy  in  cliarge  of  its  affairs,  has  been  stripped 
of  Its  real  ratate  without  consideration  moving 
to  it,  and  without  affirmance  by  It,  in  an  effort 
by  its  members  and  officers  to  avoid  judjnnent 
of  tbe  claims,  should  show  when  each  daun  en- 
tering into  tbe  judgment  originated,  that  its 
status  as  to  the  acta  complained  of  may  appear; 
and  it  is  not  enough  to  ayer  that  the  daims 
arose  between  two  dates,  mis  bill  showing  that 
relief  may  be  claimed  against  acts  oocurrinc  be- 
fore the  later  date. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {(  771-781 ;  Dec  Dig. 
I  263.^] 

8.  FBAUnCLEMT  CORVETAffOES  (|  263*)— At- 
TAOK— AVEBBINS  VALUE  OF  PBOPBBTT. 
An  averment  of  the  value  of  the  property, 
In  the  bill  of  a  judgment  creditor  to  readi 
property  on  the  gronnd  that  the  judgment  debt- 
or corporation  has  been  stripped  thereof  with* 
out  ctmslderatlon,  through  an  effort  of  Its  mem- 
bers and  officers  to  avoid  payment  of  the  indel^ 
edness,  is  not  immaterial ;  snch  fact  almost  nec- 
essarily bearing  on  the  question  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  771-781 ;  Dec  Dig. 
i  263.*1 

4.  FRAUnUI.ERT  OOMVKTAirCES  (|  2&9*)^At- 

TAOK— Laches. 

A  bill  seeking  relief  becaose  of  tbe  strip- 

Sing,  without  consideration,  of  the  Judgment 
ebtor  of  its  property,  does  not  disclose  laches^ 
it  asserting  that  the  matters  were  imknown  to 
complainant's  asdgnors  of  the  claims  on  wbidi 
bis  judgment  is  based,  and  that  the  assignment 
was  less  than  a  year  before  the  suit. 

[Ed.  Note.— For  other  ones,  see  Fraudulent 
Conveyances,  Dee.  Dig.  i  2S9.*] 
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Suit  by  George  Bwald  against  Sotor  Ste- 
phen Ortnysky  and  others.  Heard  on  bill 
and  demurrer  thereto  of  defendant  the  Little 
RasBlan  Qre^  Catholic  St  Peter  and  Paul 
Church  of  Jers^  City.  Donnrrer  suatained 
In  part 

Harry  B.  Brockbtirst,  for  dttnurrant  Her- 
bert Claric  OlbsMi,  for  defeodanta. 

LBAMINO,  y.  a  1.  Our  Statute  authorizes 
the  asBlgn'mCTt  of  diosea  in  action,  and  com- 
plainant, under  his  Judgment,  may  assert  all 
rights  which  hla  assignors  (»uld  have  aasCTt* 
ed  under  judgments  procured  them  on 
their  several  claims.  But,  as  a  several  credi- 
tor in  a  suit  of  this  nature  would  be  compel- 
led to  show  when  bis  claim  originated  In 
order  that  Its  status  touching  the  acts  ctm- 
plained  of  could  be  accurately  ascertained, 
it  aeems  manifest  that  the  assignee  of  sev- 
eral dalms  should,  for  a  like  reason,  show 
when  each  claim  which  fbrms  a  part  of  his 
Judgmmt  originated.  The  averment  that  the 
claims  ijt  CMni^ainanfs  several  assignors 
arose  between  April  30,  1900,  and  December 
18, 1905,  without  a  disclosure  as  to  when  and 
for  what  amount  each  claim  arose,  fails  to 
afford  defendant  an  o^rtnnlly  to  take  issue 
on  material  facts.  Defendant  diould  be  priv- 
ileged to  admit  the  validity  ot  some  of  the 
claims  of  complainant's  assignors  and  to  con- 
test the  validity  of  others,  and  the  averments 
of  the  bill  should  be  snfladently  definite  and 
specific  to  afford  that  privilege.  Ttie  fact 
that  it  appears  by  the  bill  that  relief  may 
be  claimed  against  some  acts  which  occurred 
prior  to  December  18, 1905,  evidences  the  nec- 
essity of  spsclfic  averments  of  the  nature 
suggested.  The  demurrer  must  be  sostalned 
40  far  as  it  relates  to  this  objection  to  the 
bill. 

2.  The  objection  to  the  third  pari^apb  of 
the  bill — asserted  by  the  second  ground  of 
demurrer — cannot  be  sustained,  ^e  rule  is, 
as  stated  In  Klrkpatrlck  v.  Comlg,  40  N.  J. 
Eq.  241,  that,  to  determine  whether  a  given 
ava-ment  of  a  bill  is  immaterial.  It  is  neces- 
sary to  consider  whether  the  alleged  objec- 
tl<mable  part  has  a  tendency  to  show,  or 
would  be  admissible  in  evidence  to  show,  the 
truth  of  any  allegation  in  the  bill  that  Is 
material  with  reference  to  the  relief  sought 
The  averment  here  complained  of  la  in  its 
essence  an  averment  of  the  value  of  the  prop- 
erty in  controversy,  which  value  is  by  the 
bill  asserted  to  be  $30,000  and  upwards  sub- 
ject to  a  mortgage  of  $12,000.  This  fact  may 
be  sold  to  almost  necessarily  have  Importont 
bearing  npon  toe  ascertainment  of  the  fraud 
aven-ed  by  the  bin  as  a  primary  basis  of  the 
relief  sought 

S.  The  rule  Is  well  settled  that  a  defend- 
ant is  entitled  to  a  concise  statement  of  the 
facts  on  which  a  complainant  bases  bis  relief, 
and  any  fraud  relied  upon  should  be.^McIflc- 
ally  disclosed  by  the  bill ;  bat  I  think  that  the 


averments  of  paragraphs  6  to  15,  Indusire, 
of  the  bill,  when  considered  together,  disclose 
the  existence  of  conditions  which  entitle  com- 
plainant to  relief.  The  averments,  summar- 
ized, may  be  said  to  be  that  defendant  cor- 
poration, through  the  acts  of  persons  wrong- 
fully in  charge  of  its  affairs,  has  been  strip- 
ped of  Its  real  estate  without  consideration 
moving  to  it  (see  paragraph  15),  and  with- 
out lawful  affirmative  action  up<Mi  its  part,  as 
the  result  of  an  effort  upon  the  part  of  its 
members  and  officers  to  avoid  the  payment 
of  the  indebtedness  due  to  complainant's  as- 
signors. While  the  averments  of  the  bUI 
could  probably  be  made  more  speclflc,  I  think 
them  sufficient  In  the  respect  named. 

4.  I  do  not  think  tliat  the  bill  discloses 
laches  which  will  operate  as  a  bar.  Para- 
graph 15  of  the  bill  asserts  that  the  several 
matters  averred  were  unknown  to  complain- 
ant's assignors,  and  paragraph  4  asserts  that 
the  assignment  to  complainant  was  made  in 
1908. 

I  will  advise  that  the  demurrer  be  sustain- 
ed, and  that  complainant  he  allowed  20  days 
in  which  to  file  an  amended  blU. 


ADAMS  V.  LORRAINE  MFG.  CO. 

(Supreme  Court  of  Rhode  Island.   Dec.  ^ 
1908.) 

1.  Pleadino  (I  74*)  —  Vabiamcb  Bstween 
Wbxt  and  Declabatiok— Statutes. 

Under  Court  and  Practice  Act  1905,  S  246. 
anthorlEingapIaintiff  to  bring  either  trespass  or 
trespass  on  the  case,  and  join  therein  counts  in 
trespass  or  trespass  cm  the  case,  and  requirins 
defendant  to  plead  to  the  several  counts  aocotd- 
iag  to  the  practice  at  common  law,  etc,  a  writ 
io  trespass  on  the  case  may  be  followed  by  a 
declaration  in  trespass. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  }  148 ;  Dec  Dig.  S  74.*] 

2.  l^BSPABB  (S  45*>— Cabbtinq  Awat  Pcb- 
soNAi.  PsQPEBTr— Evidence  —  Adiobsibix.- 

I3T. 

Where,  in  trespass  for  carrying  away  sand 
of  plaintiff,  tbe  evidence  showed  that  plaintiff 
bad  placed  the  sand  on  land  of  others  with  their 
consent,  and  that  be  had  pointed  out  to  an  en- 
f;ineer  tbe  location  of  the  lots  on  which  the  sand 
had  been  piled,  a  plat  of  the  lots,  made  h^  the 
engineer,  mdicatiug  tbeir  locations  as  pomted 
out  by  plaintiff,  was  proper^  received  tn  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  §  116 ;  Dec.  Dig.  S  45.*] 

3.  Alteration   of  Instbumewts   (i   24*)  — 
Plats— Admissibilitt— Mutilation. 

A  plat,  otherwise  admissible  In  evidence, 
is  properly  received  in  evidence,  notwithstand- 
iDt;  a  mutilation  thereof,  consisting  in  cnttins 
off  some  figures  on  the  edge  thereof,  which  form- 
ed no  part  ot  It  and  which  had  been  placed 
there  after  the  plat  was  made. 

[Ed.  Note.— For  other  cases,  see  Alteration  ot 
Instmmoits,  Dec.  Dig.  f  24.*] 

4.  Trespass  (8  57*)— Cabrtinq  Awat  Pek- 

SONALTY— Li  ABILITT. 

Where  defendant,  with  knowledge  of  th« 
rishts  of  plaintiff,  carrl^  away  lana  of  plain- 
tiff, and  there  was  a  conflict  in  tbe  evidence  m 

to  the  amount  and  quality  taken,  the  jury  wero 
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jnitlflad  In  taking  the  view  that  the  larger  qnan- 
dty  and  the  better  qaality  vaa  taken. 

[Bd.  Not&— For  other  caiee,  aee  Ttwpaia. 
C^t  Dig.  I  13G;  Dec.  Dig.  «  57.*] 

5.  Damages  (6  91»)  — Puhitivb  Damagm  — 
When  Authobized. 

To  justify  punitive  damages,  it  must  ap- 
pear that  the  act  of  the  par^  comidalned  of 
was  done  with  aneh  recUeBsnaBs  aa  amonnted 
to  criminality. 

[Gd.  Note— For  other  cases,  see  DamageB, 
Cent  Dig.  i  194 ;  Dec  Dig.  |  91.*] 

6.  TaESPABS  (S  50*)  —  PUHIXIVI  Damaou  — 
Whew  Authobized. 

Where  a  parchaser  of  land,  on  which  a 
third  person  had  piled  sand  with  the  consent  of 
the  vendor,  removed  the  sand,  bat  It  did  not  ap- 
pear that  he  bad  any  notice  at  the  time  of  tse 
purchase  of  the  lots  that  the  vendor  had  gtven 
the  third  person  pcnnisaion  to  store  sand  utere- 
on,  ptinltive  damages  for  hla  taking  of  the  sand 
coold  not  be  awarded. 

[BA  Note.— For  other  cases,  see  TreBpoai^ 
Cent  Dig.  f  144 ;  Dec.  Dig.  |  C6.*] 

Exceptlona  from  Superior  Conrt,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  br  Napoleon  B.  Adams  against  the 
Lorraine  Hannfactorlng  Company.  There 
was  a  verdict  for  plaintiff,  and  defendant 
brings  exceptions.  Remitted  for  new  trial, 
unless  plaintiff  file  a  remittitur  of  part  of  bis 
recovery. 

Hi^  J.  Carroll,  for  plaintiff.  Edwards  A 
Angell  (Frank  H,  Swan,  ct  counsel),  tor  de- 

JOHNSON.  J.  This  Is  an  action  on  the 
case,  brought  in  tbe  superior  conrt  in  Provi- 
dence county:  the  writ  being  dated  Novem- 
ber 20,  1905.  The  declaration  contains  a 
single  count  In  trespass  for  taking  and  car^ 
rying  away  sand  and  gravel  of  the  plain- 
tiff, and  alleges  that  at  Pawtncket,  dnring 
the  anttunn  and  winter  of  the  year  1903  and 
the  years  1904  and  1906,  the  plaintiff  bad 
lai^  quantities  of  sand  and  gravel  stored 
on  premises  near  the  works  of  tbe  defendant, 
for  use  in  the  plalntlfTs  business,  and  that 
tbe  defendant,  by  its  servants  and  agents, 
took  and  carried  away  said  sand  and  gravel, 
and  used  the  same  for  the  benefit  of  said 
defendant,  and  by  reason  of  so  doing  the 
plaintiff  lost  said  sand  and  gravel,  and  also 
lost  several  large  contracts  which  he  was 
nnable  to  perform  by  reason  of  the  loss  of 
said  sand  and  gravel,  and  lost  several  op- 
portanttles  to  bid  upon  other  lai^  contracts 
tai  his  business,  etc.  Hie  defendant  demur- 
red to  said  declaration  on  ^  the  ground  of 
variance  between  the  writ  and  declaration. 
Safd  demurrer  was  overruled,  and  tbe  de- 
fendant duly  excepted.  The  case  was  tried 
on  Its  merits  In  tbe  superior  court,  March 
24,  2C,  and  26,  1908,  and  a  verdict  was  ren- 
dered for  the  plaintiff  for  $2,653.40.  The  de- 
fendant moved  for  a  new  trial  on  the 
groimds :  (1)  That  the  verdict  Is  against  the 
law.   09  miat  tbe  verdict  Is  against  tbe  evi- 


dence and  the  weight  thereof.  (3)  That  the 
damages  assessed  therein  are  excessive.  The 
motion  for  a  new  trial  was  denied,  and  the 
defendant  excepted.  The  case  Is  now  before 
us  on  tbe  defendant's  bUl  of  exceptions. 

The  exceptions  argued  by  the  defendant 
are  the  following,  which  we  have  numbered 
In  the  order  of  our  consideration  thereof: 

1.  To  the  decision  of  the  superior  court 
overruling  the  defendant's  demurrer  to  tbe 
declaration  on  the  ground  of  variance  be* 
tween  tbe  writ  and  declaration. 

By  section  246,  Court  and  Practice  Act  1905, 
when  a  plaintiff  "has  reason  to  doubt  wheth- 
er the  action  should  be  trespass  or  trespass 
on  the  case,  be  may  bring  either  action  and 
Join  therein  counts  In  tre^Ewss  and  tre^ass  on 
the  case,  or  either  of  them,  and  the  defend- 
ant in  all  such  cases  shall  plead  to  the  sever- 
al counts  according  to  the  practice  at  com- 
mon law,  and  judgment  may  be  entered  upon 
the  counts  under  which  the  plaintiff  may  be 
entitled  to  recover."  The  defendant's  con- 
tention that  under  the  statute  a  writ  in  tres- 
pass on  tbe  case  can  be  followed  only  by  a 
declaration  In  trespass  on  the  case,  and  not 
by  a  declaration  In  trespass,  amounts  merely 
to  a  denial  of  the  plain  language  of  the  Aat- 
ute,  the  clear  Intention  of  which  la  to  do 
away  with  the  distinction  between  actions  of 
trespass  and  trespass  on  the  case,  so  Car  as 
the  adequacy  of  the  writ  to  support  counts 
In  either  trespass  or  trespass  on  the  case  Is 
concerned.  The  statute  construes  Itself.  It 
permits  the  bringing  of  either  actloi^  and 
the  Joining  of  "counts  In  trespass  and  tres- 
pass on  the  ease,  or  either  of  them" — provides 
that  the  defendant  shall  plead  to  the  several 
counts  according  to  the  practice  at  common 
law,  and  that  Judgment  may  be  entered  up- 
on the  counts  under  which  the  plaintiff  may 
be  entitled  to  recover.  Tbe  decision  ot  tbe 
superior  court  ovmrnling  tlw  demurrer  was 
correct 

2.  To  tbe  admlaskm  of  the  engbieer'B  plat' 

In  evidence. 

The  witness  Havens,  a  civil  engineer,  went 
upon  the  lots  of  land  In  question,  and  the 
plaintiff  pointed  out  to  him  the  location 
where,  as  he  claimed,  gravel  and  sand  bad 
been  plied.  Havens  made  a  plat  of  tbe  lots, 
and  indicated  thereon  the  locations  pointed 
out  by  the  plaintiff,  with  the  dimensions  of 
the  same.  He  testified  that  there  was  prac- 
tically no  sand  or  gravel  there  at  the  time 
the  plat  was  made,  and  the  plat  indicated,  as 
to  said  locations,  only  their  length  and  width. 
The  plat  tended  to  prove  nothing  as  to  the 
amount  of  sand  and  gravel.  The  plaintiff 
could  have  marked  out  the  locations  and 
measured  them,  and  then  have  testified  to 
tbe  same  at  the  trial.  We  see  no  objection  to 
his  having  the  locations  marked  on  the  plat 
of  the  lots  by  the  engineer,  under  his  dlrec 
tlon.  The  defendant  complained  of  the  muti- 
lation of  the  plat ;  but  the  mutilation,  accord* 
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Ing  to  the  evidence,  consisted  ^ply  Id  cut- 
ting off  some  figures  on  tbe  edge  of  the  plat, 
which  formed  no  part  of  tbe  plat,  but  had 
been  placed  there  after  tbe  plat  was  made. 
The  plat  was  properly  admitted. 

3.  To  the  following  portion  of  the  charge 
to  the  jury :  "If  there  Is  a  dispute  as  to  the 
amount  of  sand  and  of  gravti  that  was  taken 
away,  and  you  find  that  this  company-knew — 
had  full  knowledge— of  the  rights  of  the 
plaintiff,  tf  they  were  acting  tai  violation  of 
his  rights,  taking  this  property  bi  defiance 
of  his  rights,  and  using  it  lu  their  own  use, 
and  there  Is  a  dlqrate  here  in  the  matter 
of  testimony  as  to  tbe  amount  that  was  tak- 
ea  and  the  quality  tbat  was  taken,  in  tliat 
case  Ibe  law  would  Justify  you  In  taking  tbe 
view  tliat  tbe  lorgn  quantity  and  the  better 
quallly  was  taken,  by  reason  of  tbe  fact 
tbat  tbe  defendant  company  was  guilty  of 
wrongful  conduct,  because  the  law  does  not 
look  upon  tbe  act  of  a  spoliator  with  any 
farw,  hut  the  presnhiptltm  Is  against  a  wpo- 
llator,  if  tbat  be  the  case." 

Tbe  ln>troctl<m  stated  tbe  law  correctly. 
It  was  given  bypotbetically,  and  the  jury 
could  apply  It  to  the  facts  as  it  found  them. 

4.  To  tbe  decision  of  tbe  superior  court 
denying  its  motion  for  a  new  trial. ' 

From  tbe  testimony  for  tbe  plaintiff  it  ap- 
peared  tbat  be  had  placed  aereral  plies  of 
sand  and  gravel  on  certain  lots  of  land  be- 
longing to  the  Frovldoice  County  Savings 
Bank  and  also  on  certain  lots  belonging  to 
one  Fjeraon,  by  p^misaion  of  the  owners  of 
said  lota;  that,  after  said  wnd  and  gravel 
had  been  placed  on  the  lots,  certain  of  tbe 
lots  were  conveyed  by  bank  to  tbe  de- 
fendant Tbe  i^hitiff  testified  that  be  was 
forblddni,  by  tbe  agents  of  tbe  defoidant, 
to  remove  said  sand  and  gravd ;  said  agmts 
claiming  that  the  piles  of  sand  and  ^vel 
b^onged  to  the  defendant,  as  it  had  bought 
tbe  land  with  all  that  was  on  It  He  testl- 
fled  tbat  all  the  sand  and  gravel  was  removed 
from  the  lots  where  he  had  stored  it  He 
also  testl^d  to  tbe  removal  of  some  sand 
fnnn  tbe  Plerson  lots  teams  of  tbe  defend- 
ant. On  tbe  plat  introduced  in  evidence  the 
locations  of  tbe  piles  were  Indicated  hy  let- 
ters. Tbe  plalnti£F*s  testimony  was  given 
as  to  the  piles  of  sand  and  grav^  so  indi- 
cated. From  bis  testimony  it  appears  that 
pile  A,  situated  on  defendant's  land,  contain- 
ed 62  yards  4  feet  of  roc^ng  gravel,  worth 
91.50  per  yard.  This  would  amount  to  fTS.- 
22.  Pile  B,  also  on  defendant's  land,  &m- 
talned,  according  to  bis  testimony,  122  yards 
of  screened  gravel,  worth,  as  shown  by  bis 
testimony  in  cross^samlnatlon,  fl.25  per 
yard.  This  wonld  amount  to  9152.30.  Pile 
G,  also  on  defendant's  land,  contained  6  yards 
10  feet  of  sand,  worth,  as  shown  plain- 
tiff's cross-examhitlon,  76  ooits  per  yard. 
This  wonld  amount  to  94.77.  As  to  tbe  con- 
tents of  pile  D  no  testimony  was  given.  Piles 
B  and  F  were  on  land  belonging  to  Plerson. 
It  was  not  claimed  that  the  dtfendant  exer- 


cised any  dominion  ojet  then  piles  on  the 
Plerson  land  or  prevented  the  plaintiff  from 
taking  the  same.  The  plaintiff  testified  to 
seeing  some  gravel  taken  by  teams  of  the  de- 
fendant from  the  piles  on  tbe  PIers<m  land, 
amounting,  according  to  his  testlmmy.  to 
about  1%  yards.  This,  at  |1,25  per  yard, 
amounts  to  Tbe  value,  therefore,  of 

the  amount  of  sand  and  gravel  plied  on  de- 
fendant's land,  by  the  plalntlfTs  own  testi- 
mony, amounts  to  9233.49.  Therefore,  if  the 
defoidant  carried  It  all  away,  said  sum 
would  constitute  all  the  plalntlfTs  damage 
as  to  those  piles.  Adding  the  value  of  1*^ 
yards,  taken  from  the  piles  on  the  Plerson 
land,  valued  at  91-66,  the  total  actual  value 
of  the  sand  and  gravel  for  which  the  plain- 
tiff could  recover  wonld  be  $237.13.  Intet^ 
est  on  that  amount,  which  tbe  jury  could 
well  have  allowed,  would  amount  to  approxi- 
mately 940.20.  This  wonld  bring  said 
amount  up  to  9277.35. 

As  tbe  plaintiff  in  bis  direct  teathnony  stat- 
ed the  value  of  tbe  sand  and  gravel  token 
and  converted  to  its  use  by  the  dtfondant 
to  be  9550;  It  is  evident  that  tbe  balance 
necessary  to  make  up  the  verdict  of  92,653.40 
must  have  consisted  of  punitive  damages,  ex- 
cept so  far  as  ssid  sum  was  made  up  by  the 
allowance  of  interest  on  the  value  of  tbe 
sand  and  gravel.  It  appeaifs,  therefore,  tbat 
the  punitive  damages  awarded  must  bare 
amounted  to  practically  j^OOO.  We  do  not 
think  tbat  tbe  evidence  in  the  case  is  such, 
as  to  jnstify  the  assessment  of  pimltlve  dam- 
ages. In  Hagan  r.  Providence  ft  Worcester 
B.  B.  Co.,  8  B.  L  88.  82  Am.  Dee,  377,  the 
court  said:  "In  caMs  where  punitive  or 
exemplary  damages  have  been  assessed.  It 
has  been  done  upon  evidence  of  sudbi  wHl- 
fuliuss,  recklessness,  or  wickedneaa,  aa  the 
part  of  the  party  at  fault,  as  amounted  to 
criminality,  which,  for  tbe  good  of  society 
and  wanting  to  the  individual,  oui^t  to  be 
punished."  We  do  not  find  evidence  of  any 
such  willfulness,  recklessness,  or  irickedness 
In  this  case.  It  is  not  shown,  or  attempted 
to  be  shown,  that  the  defmdant  bad  any  ufi- 
tlce,  at  the  time  It  bought  tbe  lots,  tbat  the 
bank  had  given  the  plaintiff  permission  to 
store  sand  and  gravel  thereon.  If  tbe  defend- 
ant believed  that  it  owned  the  gravel.  It 
was  not  wUlful,  reckless,  or  wicked  to  the 
point  of  crlmlnallt7  for  it  to  forbid  its  re- 
movaL  In  Herreshoff  v.  Tripp,  City  Treas.. 
15  B.  I.  92,  23  AtL  104,  this  court  said:  "Tbe 
fact  that  the  city  prevented  the  i^alntlffs 
from  taking  possession  by  Its  police  does  not 
show  malice  or  bad  Alth,  any  more  than 
If  it  bad  done  so  by  any  otha  agrait  ca  serv- 
ant It  was  pzectoely  what  tbe  city  would 
do.  If  It  believed  Itself  the  rightful  owner." 

The  defendant's  exception  to  the  decbrtoa 
of  the  snperior  court,  denying  its  motkm  tor 
a  new  trial  on  the  ground  that  tbe  dam- 
ages avrarded  by  the  verdict  are  excessive, 
is  sustained.  The  defmdant's  other  excep- 
tlons  are  overruled,  and  the  case  Is  remitted 
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to  the  snpnrlor  coart  fcnr  a  new  trial,  nnleaa 
the  plaintiff  alialV  on  or  before  December  21, 
I'MS,  enter  hla  rranlttltnr  of  80  mncta  of  said 
TenUct  ai  li  bi  aceu  (tf  $277.35;  and,  in 
case  tif  sndi  ronlttltor*  Ja^pnent  shall  be 
catered  for  said  sum  of  f277^ 


PODBAT  V.  NABBAOANSETT  PIER  B. 

CO. 

(Supreme  Ooart  of  Rhode  Island.   Dec.  4.  190S.) 

EzceptiooB  from  Superior  Court,  Wasfaington 
Coonty;   Charles  C.  Mnmford,  Judge. 
Action  by  William  Pod  rat  against  the  Narra- 

Sinaett  Pier  Railroad  Company.  There  was  a 
reeled  verdict  for  defendant,  and  plaintiff  ex- 
cepts. Exceptions  sustatned,  aad  case  remitted 
for  a  new  trial. 

Frederick  C.  Olney,  for  plaintiff.  Cyrus  M. 
Van  Slyck,  Frederick  A.  Jones,  and  Benjamin 
W.  Case,  for  defendant. 

PER  CURIAM.  The  evidence  In  the  case  Is 
so  conflicting  that  It  should  liave  beoi  submit- 
ted to  the  July  for  determination. 

The  plaintirs  exceptions  are  sustained,  and 
the  case  is  remitted  to  the  superior  court  for  a 
anr  triaL 


EATON  V.  THRIFT. 

(Siq^reme  Court  of  Rhode  Iidand. 

1908.) 


Dee.  4, 


Action  by  Alice  F.  Eaton  against  Frederick 
W.  llirift.  On  defendant's  motion  for  new  tri- 
al snder  Conrt  and  Practice  Act  1905,  t  472, 
and  for  leave  to  file  in  the  suiwrior  court  a  mo- 
tion for  a  new  trial  for  newly  discovered  evi- 
dence nnder  sectiui  47S.  Motion  granted  on 
latter  ground. 

Sec,  also,  09  AtL  764. 


James  O-  Collins,  Jr.,  for  plaintiff. 
Hanl^,  for  defendant 


Frank  L. 


PER  CURIAM.  Bo  much  of  the  petition  as  is 
founded  upon  Conrt  and  Practice  Act  1906,  I 
473,  is  granted,  on  condition  that  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  be  filed  by  the  defendant  within  30 
dsjs. 


FREEMAN  t. 


INDUSTRIAL  TRUST  CO. 

Nov.  30, 


(Supreme  Conrt  of  Rhode  Island. 

190&) 

|]xceptions  from  Superior  Court,  Providence 
and  Bristol  Counties ;  Willard  B.  Tanner, 
Jodge. 

Action  bj  Blixa  A.  Freeman  against  the  lo- 
dustrisl  Trust  Cranpany.  Judgment  for  plain- 
tiff, and  defendant  bnngs  exceptions.  Over- 
ruled. 

Edward  W.  Blodgett,  for  plaintiff.  Cyrus  M. 
Vaa  81y<^  and  Frederi<^  A.  Jones,  for  defend- 
ant 

PER  CURIAM.  The  decision  of  the  superior 
court  is  sustained  by  the  evidence.  The  defend- 
ant's exceptions  art  overruled,  and  the  case  is 
remitted  to  the  superior  conrt  for  judgment  oa 
the  deelsloa. 


HcELROT  T.  McCARTILLE. 

(Supreme  Court  of  Rhode  Island.    Dec.  2, 
1906.) 

Actitm  by  Ellen  McElroy  against  Michael  Mc* 
Carville.  On  respondent's  motion  for  leave  to 
amend  answer.  Denied. 

Harrr  C.  Curtis,  Walter  J.  Ladd,  and  Ed- 
ward 0.  Carr,  for  complainant.  Charles  E. 
Gorman,  Dennis  H.  Sheaban,  and  James  M. 
Olllrain,  for  resptmdent 

PER  CURIAM.  After  full  consideration  of 
the  respondent's  motion  to  amend  bis  answer, 
the  same  Is  hereby  denied. 


WILSON  V.  NEW  YORK  CENT.  &  H.  R. 
R.  CO. 

(Supreme  CQurt  of  Pennsylvania.    Nor.  2, 
190S.) 

Masteb  and  Sbbvaitt  (S  217*)— Injubt  to 
£iiflot£— AssuHmpn  or  Risk. 

Where  a  brakeman  had  worked  for  several 
weeks  00  an  ens^ne  intended  for  line  service  In 
the  yard  not  equipped  with  a  footboard  and 
grab-iron,  be  assumes  tbe  risk  in  the  absence 
of  these  appliances,  and  cannot  recover  for  In- 
juries received. 

[Ed.  Note.— For  other  eases,-  see  Master  and 
Servant.  Cent  Dig.  i|  57^68 ;  Dec.  Dig.  | 
217.*1 

Appeal  from  Court  of  Common  Pleas, 
Cambria  Connty. 

Action  by  Robert  J.  Wilson  against  the 
New  York  Central  &  Hudson  River  Rail- 
road Company,  From  an  order  refusing  to 
take  off  a  umsvlt,  plaintiff  appeals.  Af- 
firmed. 

The  following  Is  tbe  charge  of  O'Connor, 
P.  J.,  In  tbe  oonrt  below: 

"The  i^alntiff  In  this  case  seeks  to  re* 
eovex  from  the  defendant,  the  New  York 
Central  &  Hodson  River  Railroad  Company, 
for  an  injury  siutained  by  him,  resultb^  In 
tbe  toss  of  hlB  right  leg,  some  time  during 
the  month  of  November,  1905..  Tbe  evidence 
develops  the  fact  that  he  was  In  the  employ 
of  the  defendant  company  hi  Its  railroad- 
yards  at  Patton,  In  this  county,  and  that  while 
endeavoring  to  uncouple  a  car  from  the 
ei^ne  of  the  defendant  company,  under  tbe 
direction  of  the  engloea  In  cfaaxge  of  that 
engine,  bis  hand  and  foot  slipped,  cansing 
him  to  tell  on  the  trade,  and  the  «iglne  pass- 
ed over  a  portion  of  his  body.  The  ground 
upon  which  he  seeks  to  recover  from  his 
employer  la  that  tbe  employer  failed  to  pro- 
vide suitable  InstmmentaHtles  tm  the  work 
tbe  plaintiff  was  required  to  perform  in  that 
tbe  engine  from  which  plaintiff  was  direct- 
ed to  uncouple  or  BeTa-  tbe  cam  was  built 
and  intended  for  services  upon  the  main  line 
of  railroad  and  not  for  special  use  In  yarda 
for  shifting  or  switching  purposes,  and  the  de- 
fect complained  of  was  the  failure  on  part  of 
employer  to  have  a  footboard  and  grab-Iron 
upm  the  ei^lne,  which  If  there,  as  alleged  by 
plaintiff,  would  have  enabled  bim  to  avoid  the 
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Injury  which  befdl  him  and  from  which  he  suf- 
fered. It  iB  admitted  that  the  engine  was  prop- 
erly constructed  for  the  service  for  which  It 
was  intended,  but  that  switching  engines,  or 
yard  engines,  are  differently  constructed,  in 
that  they  hare  no  pilot,  or  what  is  commonly 
known  as  a  'cowcatcher,'  and.  Instead  there- 
of, hare  a  footboard  and  grab-iron,  wliich  are 
calculated  and  intended  to  make  them  more 
nearly  safe  for  the  employes  when  engaged 
in  the  coupling  and  uncoupling  of  cars  from 
the  engine.  The'  testimony  further  shows 
that  the  plainttlf  in  the  case  was  engaged  in 
this  sort  of  work  for  about  six  weeks  on  this 
particular  engine,  or  on  or  about  it,  and  that 
he  was  familiar  with  the  fact  that  It  did  not 
have  a  footboard  nor  a  grab-iron,  that  it  was 
an  engine  constructed  for  service  on  the 
railroad  proper,  and  was  not-  of  the  kind 
especially  constructed  or  In  common  use  in 
railway  yards.  At  the  close  of  plaintiflTs 
testimony,  counsel  fo^  defendant  company 
moTed  the  court  to  direct  a  compulsory  non- 
suit and  assigned  six  reasons  in  support 
thereof,  among  which  It  is  alleged  that  the 
plaintiff  1b  not  entitled  to  recover  because 
the  danger  was  obvious  and  that  he  did 
not  complain  to  his  superiors  or  those  serv- 
ants of  the  railroad  company  in  charge  of  the 
work  of  the  danger  to  which  he  was  sub- 
jected, and  that  because  he  made  no  com- 
plaint, having  knowledge  of  the  defect  upon 
which  he  now  rests  his  action,  lie  is  not  en- 
titled to  recover  under  the  law. 

"The  rule  is  that  the  employer  is  bound 
to .  famish  safe  Inatnminktalitles  for  the 
work  which  he  desires  accomplished,  and  that 
the  anployg  takes  the  risk  of  hla  employ' 
ment  To  this  rule  there  are  a  number  of 
aceptions.  Where  the  employer  knows  of  a 
latent  defect  In  any  Instrumentality  em- 
ployed for  cwtain  work,  it  is  his  duty  to 
inform  the  employ^,  and.  If  the  employ^  is 
of  tender  years,  or  if  the  work  Is  of  such 
nature  as  would  render  him  ignorant  of  the 
particular  danger.  It  is  the  duty  of  the  em- 
ployer to  inform  him;  but  where  the  defect 
la  patent — ^that  Is,  where  proper  instruments 
are  not  employed  or  the  Instrument  Is  de- 
fective, and  the  defect  be  patent,  obvious* 
80  that  tbe  employ g  can  observe  it  and  is 
familiar  with  its  dangerous  diaracteiv-unlesa 
he  complains  to  the  employer  and  obtains  a 
promise  that  tbe  defects-  will  be  removed,  he 
Is  not  excused  from  liability  for  injury  if 
he  attempts  to  recover  from  his  employer. 
Therefore  he  is  not  excused  from  liability 
to  perform  his  duty,  and  his  duty  is  to  quit 
tbe  employment  if  he  does  not  care  to  take 
further  risks,  and,  if  he  gees  fit  to  continue 
in  the  employment  without  complaint,  or 
without  some  promise  to  repair,  he  takes  the 
risk  of  that  employmeit,  and  does  not  come 
within  any  exception  to  the  gen^l  role.  In 
this  case  counsel  for  plaintiff  admits,  and 
rightly  admits,  that  the  plalntlfl  knew  there 
was  no  footboard  upon  thla  engine  and  no 


grab-iron,  and  also  knew  that  it  was  not  in- 
tended for  ward  purposes,  and  knew  that 
there  was  more  or  less  danger  connected  with 
the  act  of  uncoupling  or  separating  any  cars 
from  the  engine  wbm  It  was  In  motion. 
This  much  tlie  plaintiff  talmadf  has  admit- 
ted. 

"Since  the  adjournment  we  have  examined 
all  the  authorities  cited,  and  we  discover 
that  those  authorities  which  seemingly  sup- 
port the  contention  that  this  la  an  excep- 
tion to  the  rule  which  provides  that  tbe 
employ^  takes  the  risk  of  his  employment 
were  cases,  with  one  exception,  where  tbe 
employ^  had  complained  and  had  obtained 
a  promise  from  his  employer  or  superior 
having  charge  of  tbe  matter  that  the  defect 
would  be  remedied  or  removed,  and  In  the 
other  case  the  person  was  of  tender  years — 14 
years  of  age — and  was  not  of  ordinary  ca- 
pacity for  one  of  those  years,  and  in  that 
case  it  was  held  that  it  was  the  duty  of  tbe 
employer  to  supply  practically  what  the  em- 
ploys lacks;  in  other  words,  considering  his 
ability  to  understand,  or  rather  tils  lack  of 
ability  to  understand,  tbe  danger,  the  em- 
ployer was  held  to  the  highest  liability  for 
having  such  a  one  in  bis  service.  So,  after  a 
full  examination  of  these  authorities,  we 
have  come  to  the  conclusion  that  the  plaln- 
tlfl in  this  case  must  be  held  to  tiave  taken 
the  risk  of  that  employment  when  he  knew 
of  the  danger  and  continued  In  the  employ- 
ment of  the  defendant  company  without  com- 
plaint We  believe,  If  we  should  take  any 
other  action  than  that  ot  sustaining  tbia 
motion  ai  this  tlm^  we  would  be  guilty  of 
reversible  error.  We  sympathize  with  tbe 
plaintiff  as  much  as  his  counsel  or  the  mem- 
bers of  the  Jury,  and  a  duty  of  thla  Und  Is 
always  more  leas  painful  to  the  court. 
Nevertheless  It  Is  a  duty  that  we  must  per- 
form when  we  are  convinced  that  It  Is  the 
proper  course  to  pnrsafc  We  have  said 
this  mndi  to  you  for  the  reason  that  in  sua* 
talnlng  tbe  motion  yon  will  be  relieved  from 
farther  duties  to  this  cause,  and  we  felt  It 
was  due  to  you  to'  give  yon  the  reastUL  tot 
not  submitting  the  case  to  you. 

"We  sustobi  the  motion  of  ooonsd  for  dft< 
fendant  company  for  a  compulsory  nonsuit, 
direct  the  same  to  be  entoed,  and  grant  to 
counsel  for  plaintiff  leave  to  move  to  strike 
off  the  same  within  SO  days." 

Argued  before.  MITGHBLL,  C  3^  and 
FELL,  BROWN,  UIDSTBBZAT,  FOTTBB. 
BLKIN,  and  STEWART,  JJ. 

Thomas  H.  Greevy,  John  J.  Reardon,  W. 
A.  McGulre,  and  E.  G.  Brothwlln,  for  ap- 
pellant  Thomas  H.  Murray,  M.  D.  Kitt^l, 
Jas.  P.  O'Laughlin,  and  Hasard  Alex.  Hur- 
ray, for  appellee. 

PER  CURIAM.  Tbe  judgmrat  Is  affirmed 
on  the  charge  of  Qie  learned  judge  sustaining 
motion  for  nonsuit. 
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la  n  MHJLSB'S  BSTATB. 

(Snpiema  Oonrt  of  PenniylTanU.    Mot.  2, 
190&) 

BXECUTOBS  AND   ADMINISTBATOBS    (S  206*)— 

Claims  aqauibt  Ebtatk— Sutioks  to  Db* 

CKDERT. 

A  claim  of  a  niece  will  not  be  allowed  for 
clerical  and  hooaekeeplns  aerricea  for  a  number 
of  jeaia  rsisdered  her  decsaaed  nnde,  wbera  the 
evidence  aa  to  a  contract  for  aodi  lerricea  i» 
based  on  indefinite  declarationa  ol  the  decedent 
and  the  evidence  as  to  the  Berricei  rendered 
shows  them  to  be  trifling. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  733;  r>ec. 
Dig.  i  206.*] 

Api>eal  from  Orphans'  Court,  Amutrong 
County. 

In  the  matter  of  the  estate  of  Robert  Mill- 
er, deceased.  From  a  decree  sustaining  ex* 
ceptlons  to  tbe  auditor's  tesfort^  Martha  A 
Sliirley  ai>pealB.  AflBrmed. 

Tbe  fallowing  is  the  aplDlon  ct  Patton,  P. 
J.,  of  tbe  oonrt  belov: 

"The  exceptions  all  go  to  the  Allowance 
by  the  atidltor  of  ^1,728  to  Hxa  Martha 
Shirley  for  services  rendered  to  the  dece- 
dent As  the  auditor  admitted  a  large 
amoont  of  Irrelevant  testimony,  and  heard 
Incompetent  wltnesaeai  we  labor  under  great 
dlfflcolty  to  Mparate  the  wheat  from  tbe 
cbaff,  but  bellere  that  Jiutlce  can  be  reacb* 
ed,  and  this  tedious  litigation  ended,  by  nn- 
dertaktng  to  do  ao,  rather  than  refer  tbe  mat- 
ter baidc  again  to  the  anditor.  There  can  be 
no  doubt  titat  Martha  Kilrley.  the  claimant, 
was  Incomjwtoit  to  testify  against  tbe  es- 
tate of  the  deceased,  and  that  bw  hnrtttnd, 
John  T.  Shirley,  on  accoimt  of  tbe  Identic 
of  Interest  of  bnsband  uid  wU^  when  one 
of  than  was  incompetent  to  testify  because 
of  Interest,  was  also  Incompetent  There- 
tore  tbeli;  testinumy  should  have  been  refus- 
ed by  the  anditor,  and  not  oonaldered  by  him. 
Tbe  andlspnted  facts  are  that  Robert  Miller 
died  July  7,  1904,  being  about  78  or  79  years 
old,  unmarried,  and  wlttmnt  Issue,  leaving 
to  survlTe  him  only  odlateral  belra,  no  cloa> 
er  than  nephews  and  nieces.  For  many 
years  prior  to  Iiis  death  he  liad  lived  with  a 
Bister,  who  died  in  May,  1904.  The  testator 
was  one  of  a  type  found  in  every  communi- 
ty, poor  In  his  youth,  and,  through  dose 
economy  during  Ids  entire  life,  had  acquired 
a  competency,  but  at  the  same  time  had  ac- 
quired habits  that  caused  mental  pain,  equal 
almost  to  phytical  suffering,  when  compelled 
to  part  with  a  dollar.  The  testimony  shows 
that  he  was  exceedingly  careful  In  contract- 
ing obligations,  and  equally  careful*  In 
promptly  discharging  theuL 

*Trhns  viewing  the  deced^t  and  his  sur- 
roundings, we  will  consider  the  claim  of 
Mrs.  Shirley.  It  seans  to  have  been  first 
presented  before  the  auditor  on  February  17, 
1906,  and  reads  as  fellows:  'Robert  Miller 


to  Mrs.  Martha  A.  Shirley.  Dr.,  July  7, 1904. 
To  services  as  clerk  and  assistant  housekeep- 
er tor  and  during  the  past  six  years,  at  thQ 
rate  of  $20  per  month,  $1^.00.'  The  im- 
portant and  matwial  testimony  to  support 
the  contract;  Is  substantially  aa  follows: 
Miss  Ltz^  Moorbead:  1  am  a  sister  <^ 
Mrs.  Sblrl^.  In  June,  li89S,  my  uncle  ask- 
ed BCrs.  Kilrley  If  she  would  accept  money 
and  be  paid  for  services  of  doing  bis  writing, 
and  looking  after  bim  and  his  Bister  in  gen- 
eral. He  wanted  to  fe61  at  all  times  at  lib- 
erty to  come  and  ask  her  aiQrthlng,  and  have 
her  do.anythlng  tor  him,  and  If  she  would  ac- 
cept money  be  would  be  at  liberty  to  do  It; 
that  she  should  put  her  bill  into  his  estate; 
that  he  wanted  ber  to  get  this  mtmey  In  a 
lump;  that  It  would  be  more  good  to  her  &at 
way.  He  wanted  her  to  be  paid,  and  well  paid, 
and  to  put  ber  bill  in  big  enough,  and  lOie 
agreed  to  do  It  I  beard  this  altogether  half  a 
doz^  times.  Th^  last  tbne  two  wedcs  before 
his  death.  He  said  be  wanted  her  to  be 
paid  and  ber  bill  to  be  put  in  big  enough. 
Ibe  day  he  tocOc  sick  be  s^  be  never  paid 
ber  anything.  He  sidd  be  wanted  to  bold 
her  to  ber  contract*  Witness  also  testified 
to  the  ctelmant  writing  letters  for  the  de- 
ceased, and  doing  some  housework  tor  htm, 
and  that  her  servlcee  would  be  worth  f2S 
per  month.  She  wrote  to  Mr.  Maher,  the 
lawyw  at  Indiana,  and  about  the  phosphate 
business,  and  to  bis  rdatlvee.  Mrs.  Harriet 
Updegraph  testified  that  she  saw  Mrs.  Shir- 
ley read  and  wilte  letters,  and  do  household 
work  for  Mr.  MUler.  J.  T.  Drake:  'Miller 
told  me.  about  1%  years  before  he  died,  that 
Mrs.  Shirley  did  all  bis  writing  for  him.' 
Mrs.  Harvey  Holmes:  'Am  assistant  pos^ 
mistress.  As  far  aa  I  know,  Mrs.  Shirley 
did  his  corresp<mdence  for  bim;  saw  ber 
write  for  him  once,  and  knew  b»  buidwrlt- 
Ing  on  the  envelopes.'  Mrs.  Isabella  Woods: 
'Am  a  slater  of  Mrs.  Shirley.  He  told  me  he 
had  made  an  arrangement  with  ber  to  put 
In  a  bill  after  bis. death  for  the  pay  for  writ- 
ing she  did;  that  be  never  paid  her  any- 
thing, and  that  he  was  a  great  trouble  to 
her;  that  he  wanted  her  to  put  It  in  big 
enough;  that  he  wanted  her  well  paid.  She 
was  to  att^id  to  bim  and  do  bis  writing, 
and  attend  to  him  in  case  of  alckness.  She 
wrote  letters  for  bim  most  every  day.  He 
said  he  had  cut  her  out  of  Ms  will,  but  he 
would  put  her  in  again.  She  is  to  put  In  a 
UU  for  her  services.  "I  want  her  paid,  and 
well  paid,  for  all  she  has  done  for  me." 
This  was  In  June  before  his  death.  One  dol- 
lar per  day  would  be  small  compensation. 
She  was  tiiere  almost  every  day.  She 
brought  home  curtains,  household  clothes, 
tablecloths,  etc.,  and  washed  them.*  Mrs. 
H.  8.  Oepbart:  'I  came  to  Miller's  house 
first  week  In  Mardi.  1901;  heard  Robert 
tell  his  sister  that  Mrs.  Shirley  ought  to  be 
paid;  that  "her  and  I  have  made  an  agree- 
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ment  that  we  are  goli^  to  wait  until  after 
my  death,  and  she  is  going  to  put  In  a  hill 
after  my  death."  He  spoke  about  that  fre- 
quently. I  know  of  Mrs.  Shirley  writing 
letters  for  him.  On  the  first  day  of  July  be 
said,  "Martha,  -have  yon  put  that  down?  I 
want  you  to  be  paid,  and  well  paid,  for  all 
the  trouble  I  hare  given  yon,  or  may  here- 
after give  you." ' 

"The  testimony  on  the  part  of  the  defense 
was  entirely  to  show  that  the  claimant  did 
not  render  the  services  claimed  for.  A.  G. 
WUIlams,  one  of  the  parties  to  whom  it  was 
allied  letters  were  written  by  the  claimant 
for  the  deceased,  testified  that  in  the  10  years 
Immediately  prior  to  the  death  of  Miller,  he 
had  received  but  three  letters  from  him; 
one  In  his  own  handwriting,  two  In  the 
handwriting  of  a  lady.  Charles  Wilcox,  sec- 
retary of  the  Keystone  Building  &  Loan  A»- 
Boclattcm,  produced  all  the  letters  written  by 
HUler  to  It  from  1898  to  1904.  None  of 
them  were  In  tee  handwriting  of  Mrs.  Shir- 
ley.' E.  S.  Ralston  testified  that  he  wrote  a 
number  of  letters  tor  Miller  from  August, 
1896,  to  the  fall  of  1899.  Harry  Miller  tes- 
tified that  be  wrote  letters  for  Robert  Miller 
— business  letters  and  letters  to  friends. 
Daniel  Singer  saya  be  wrote  letters  for  Mill- 
er during  5  or  6  years  before  his  death.  *He 
came  to  my  house  to  get  me  to  write  let- 
ters: wrote  about  the  phosphate  business. 
Sometimes  he  paid  me  for  writing  than.' 
A.  M.  Johi»ton  teetlfled  that  he  wrote  let- 
ters for  Mr.  Miller.  Mrs.  Eddlnger  testi- 
fied that  she  wrote  letters  for  Mr.  Miller  In 
1889;  also  received  letters  from  blm.  They 
were  not  in  the  handwriting  of  Mrs,  Shirley. 
These  letters  were  from  1890  up  until  nearly 
the  time  of  his  death,  oft^er  than  every 
two  or  three  months.  George  M.  Hill,  Esq., 
testifies  be  wrote  letters  for  Miller,  that 
Mrs.  Shirley  was  Jointly  interested  with  Mr. 
Miller  In  the  property,  In  regard  to  which 
letters  were  written  to  Jack  &  Taylor  and 
Mr  Maher,  and  that  his  (Miller's)  business 
was  such  that  it  did  not  require  much  letter 
writing. 

"On  tbe  conduslon  of  the  testimony,  to 
wit.  May  1,  1908.  Mrs.  Shirley  amended  her 
claim  to  run  from  July,  1895,  to  the  date  of 
the  death  of  Robert  Miller,  thereby  Increas- 
ing the  amount' of  her  claim  from  $1.4^  to 
f2,160.  The  auditor  allowed  her  to  recover, 
at  the  rate  of  $16  per  mouth,  from  Jnly  7. 
1895.  to  July  7,  1904,  91.72a 

"A  careful  reading  and  consideration  of 
the  testimony  convinces  us  that  the  claim  of 
Mrs.  Shirley  is  wholly  without  merit,  and 
falls  within  the  class  of  cases  the  Supreme 
Court  have  repeatedly  said  that  courts  should 
hold  with  a  tight  rein.  We  search  the  rec- 
ord in  vain  for  any  substantial  service  ren- 
dered by  tbe  claimant  It  la  true  she  wrote 
some  letters  for  her  uncle  when  he  was  too 
old  to  write  them  for  himself,  and  that  she 
washed  some  curtelns  and  napkins,  and  did 
some  trifling  household  duties  for  him  and 


her  aged  aunt.  But  this  was  only  wiiat  Is 
done  every  day  by  relatives,  without  any 
hope  or  desire  of  pay,  bat  through  affection, 
sympathy,  or  an  effort  to  secure  conpensa- 
tlon  by  a  legacy.  As  to  the  latter,  the  ef- 
forts of  Mrs.  Shirley  were  not  without  suc- 
cess. She  was  not  mentioned  In  the  will  of 
February  16,  1804,  but  by  tbe  codicil  of 
January  SI,  1809,  she  was  given  a  legacy  of 
$500,  and  by  the  codicil  of  February  18,  1899, 
to  the  beirs  of  Mary  J.  Moorhead,  the  au- 
ditor awarded  her  1441.09.  The  testimony 
on  the  part  of  the  estate  shows  conclusively 
that  she  wrote  but  few  letters  for  the  de- 
ceased; that  the  ones  that  were  written 
were  short,  and  would  take  but  a  few  mo- 
ments of  time,  and  some  of  them  In  regard  to 
matters  In  which  she  was  Jointly  intnrested 
with  Robert  Miller. 

"As  to  work  done  as  'assistant  housekeep- 
er,' there  Is  no  evidence  of  anything  done  by 
her  that  would  Justify  compensation.  Her 
sisters  are  very  willing  witnesses,  and  we 
search  in  vain  their  testimony  to  show  any 
snbstantlal  service  rendered.  Mrs.  Gepbart 
was  there  from  May  6, 1901,  to  July  7,  1904, 
tbe  time  these  old  people  were  in  dire  dis- 
tress, and  during  a  period  for  whicb  Mrs. 
Shirley  Is  awarded  comprasatlon,  and  when, 
if  ever,  she  should  have  gone  to  their  assist- 
ance. Mrs.  G^bart  says:  *I  did  all  the 
work,  from  feeding  tbe  horse  to  cleaning  up 
Mr.  Miller.  I  did  everything  that  was  to  be 
done,  taking  care  of  blm,  feeding  him,  wash- 
ed bis  clothes.  There  was  no  other  nurse  or 
domestic  there.  Mr.  Ralston  would  come 
down,  but  would  go  right  out  again.  One 
day  I  had  to  ask  Mrs.  Shirley  to  come  up  to 
help  to  change  him.'  Mrs.  Gepbart  la  called 
as  a  witness  for  Mrs.  Shirley,  and  is  a^ed 
what  services  she  rendered.  Tbe  only  one 
narrated  Is  that  she  wrote  some  letters. 
Nor  are  we  satisfied  that  the  alleged  contract 
win  stand  tbe  legal  test  so  often  applied  to 
cases  of  this  character,  although  there  cnu 
be  no  doubt  that.  If  we  teke  as  verity  the 
testimony  of  all  tbe  witnesses  in  regard  to 
It  and  disregard  tbe  drcumstences  surround- 
ing It  it  is  established.  'But  in  civil  cases; 
as  well  as  criminal,  a  verdict  may  well  be 
founded  on  dreumstences  alone,  and  these 
often  lead  to  a  conclusion  more  satisfactory 
than  direct  evidence.'  1  Greenleaf  on  Erl* 
dence  (16th  Ed.)  I  14. 

"We  must  also  bear  In  mind  that  tbe  claim- 
ant's case,  as  to  a  face  to  face  contract,  rests 
upon  the  recollection  of  a  witness  as  to  a 
contract  alleged  to  have  been  made  14  years 
before  she  gave  her  testimony;  that  she 
was'  not  particularly  Interested  In  It  and  al- 
so, allowing  for  tbe  danger  of  mlsteke.  the 
misapprehension  of  the  witness,  her  interest 
aod  blaa,  the  improbability  of  her  story,  tbe 
liability  of  Miller  to  misuse  words,  or  not 
express  his  meaning  clearly,  tbe  rule  of  law 
that  admissions  should  be  received  with 
great  caution,  and  are  not  of  that  substan- 
tial character  upon  which  should  be  based 
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the  rights  of  propertr.  Claiiiui  against  the 
estates  of  decedents,  resting  upon  oral  testl- 
mony  of  declarations  and  admissions,  are 
very  dangerous,  and  not  to  be  favored  hy  the 
conrtSL  Pollock  r.  Bay,  85  Pa.  428.  ClalmB 
of  this  nature  against  dead  men's  estates, 
resting  entirely  In  parol,  based  largely  upon 
loose  declarations  presented  years  after  the 
serrice  was  rendered}  and  when  the  Hps  of 
the  party  principally  interested  are  closed  In 
death,  require  fbe  closest  and  most  careful 
scrutiny  to  prevent  injustice  from  being  done. 
We  cannot  too  often  repeat  the  cautions  we 
have  so  frequently  uttered  upon  this  sub- 
ject Wall's  Appeal,  111  Pa.  480,  B  Atl.  220, 
56  Am.  Rep.  288.  The  contract,  as  relat- 
ed by  the  witnesses.  Is  so  improbable,  aud 
so  much  In  variance  with  the  actions  and 
conduct  of  the  deceased  during  his  entire 
lifetime,  we  cannot  help  but  conclude  that 
they  (the  witnesses)  either  did  not  nnder- 
stand  him,  or  else  liave  forgotten  Important 
facn  of  his  dedaratlons.  That  a  man  so 
painfitfly  dose  as  Roliert  Miller,  and  so 
prompt  in  the  discbarge  of  his  debts,  how- 
ever small, .would  declare  that  lie  wanted 
Mrs.  Shirley  to,  'put  In  a  bill  big  enough,' 
that  be  wanted  *ber  well  paid,'  and  tbm  to 
allow  that  bill  to  accumulate  to  an  amount 
exceeding  |2,000,  is  Inconceivable. 

"Hence,  we  are  constrained  to  find  that  the 
decedent  did  not  enter  Into  such  a  contract 
with  the  claimant  as  she  can  legally  enforce, 
and  tliat  she  did  not  render  any  services,  ex- 
cept those  rendered  through  affection,  sym- 
pathy, or  hopes  of  a  legacy,  and  her  claim  Is 
disallowed." 

Error  assigned  was  decree  sustaining  ex- 
ceptions to  auditor's  report. 

Argued  before  MITCHELL,  C  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
BLEIM,  and  STEWART.  JJ. 

H.  Ia  Golden  and  R.  A.  McGnllough,  for 
aivdlant  R.  L.  Ralston  and  Calvin  Ray- 
burn,  for  ai^Uee. 

PER  CURIAM.  The  decree  la  affirmed  on 
the  opinion  of  the  court  t>e]ow  on  the  ezcq>- 
tlons  to  the  re^rt  of  the  auditor. 


TOWNSEND  V.  LACOCK. 

(Supreme  Court  of  Pamsylvania.    Nov.  2, 
1908.) 

Evidence  (S  433*)— Paboi,  Evidenced— Con - 

nDEBATION  of  CoNTBACT. 

The  covenants  in  previous  articles  of  sale 
are  not  merged  in  the  deed  bo  as  to  be  .within 
the  mle  that  a  merger  of  a  preliminary  contract 
debars  the  grantor  from  allying  the  true  oon- 
fiideration  of  the  sale,  and  from  proving  that, 
throng  mistake,  varloos  covenants  to  be  pci- 
formed  by  the  grantee,  were  wholly  omitted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  190S;  Dec  Dig.  i  433.*] 


T.  LACOCK.  1ST 

Appeal  fr<»n  Conrt  of  Common  Pleas,  Ann- 
strong  County. 

Bill  by  A.  K.  Townsend  against  George  S. 
Lacock,  guardian  of  Geo^  W.  Townsend. 
Decree  for  plaintUf,  and  defendant  appeals. 
Affirmed. 

Patton,  P.  J.,  in  the  court  below,  filed  an 
opinion  which  concluded  as  follows: 

"Conclusion  of  Law. 

"The  conditions  and  stipulations  of  the 
article  of  agreement  of  June  4,  1898,  as  to 
giving  of  grain,  amonnt  of  land  to  be  farmed, 
and  the  paymeut  of  purchase  money  were  not 
merged  by  the  deeds  of  December  10, 1901. 

"Discussion. 

"On  June  4,  18^  A.  K.  Townsend  entered 
into  an  agreement  with  his  son,  G.  W.  Town- 
send,  to  conv^  to  blm  certain  land.  This 
agreem«it  was  fbllowed  by  deeds  dated  De- 
cember 10,  1901,  betwem  the  same  parties, 
for  the  same  property.  In  the  article  of 
agreement  It  was  a^eed  that  the  voidee 
should  perfonn  certain  covenants.  tIs.:  (1) 
Pay  910  per  acre  for  the  land  on  the  death  of 
the  Toidor  and  bis  wife.  (2)  Give  A.  K. 
Townsend  <me-thlrd  of  all  the  grain  raised 
during  bis  life  In  ilea  of  interest  on  the  con- 
Bldwation  money.  C8)  Farm  «t  least  SO  acres 
per  year.  (^  Keep  opeo.  a  certain  road 
through  the  farm.  The  deeds  did  not  con- 
tain any  of  these  covoiants,  bnt  were  plain 
general  warranty  deeds,  with  receipts  for  the 
purchase  money  In  full. 

"In  onr  opinion  the  important  question  In 
the  case  is:  Were  the  terms  and  c<mdition8 
of  the  agreement  so  merged  In  the  deed  that 
they  cannot  be  enforced?  In  onr  opinion  the 
authorities  are  clear  that  they  were  not 
That  the  raidee  or  Iiis  successor,  the  guardi- 
an, has  not  complied  with  his  covenants  since 
1904,  is  not  disputed,  except  that  there  are 
receipts  on  the  deeds  for  the  consideration 
money.  But  Is  tliat  conclusive,  or  does  it 
estop  the  plaintiff  from  showing  the  truth? 
Certainly  not  In  Hamilton  v.  McGuIre,  S 
aerg.  &  R.  355,  it  la  said :  'That  such  a  re- 
ceipt and  acknowledgment  were  not  a  bar 
in  pleading,  -or  in  evidence  conclusive;  but 
they  are  evidence  of  the  lowest  order.  That 
It  is  everyday  practice  to  have  a  receipt  on 
the  back  of  a  deed,  when  perhaps  nine  times 
in  ten  there  was  not  a  shilling  paid.'  In 
Eshelman'a  Estate,  143  Pa.  24,  21  Atl.  905, 
are  collected  a  number  of  cases  holding  'that 
the  presumption  of  actual  payment  arising 
from  the  receipts  contained  In  the  deed,  and 
from  the  release,  Is  not  a  conclusive  pre- 
sumption, but  may  be  rebutted  by  parol 
proof.'  'But  It  la  perfectly  well-settled  law 
that  receipts,  whether  contained  In  deeds  or 
elsewhere,  are  not  concluslre  of  the  payment 
of  money,  but  only  prima  facie  proof,  and 
always  open  to  explanation.'     Xlchols  v. 
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Nichols,  133  Pa.  488.  19  AtL  422L  The  an- 
thorlUes  are  nnmerona  that;  when  the  deed 
iB  only  the  falflllmeDt  In  part  of  ttie  article 
the  corenants  are  not  meri^  in  the  deed, 
tbongh  it  Is  executed,  dellTered,  and  ac- 
cepted. Neither  any  rule  of  evidence  nor  the 
rule  aa  to  a  merger  of  a  preliminary  contract 
In  the  deed  of  conveyance  debars  the  plain- 
tiff from  alleslng  and  procoring  the  trae  con- 
sideration ft>r  the  sale,  and  that  Qirongb 
mistake  the  consldenitlon  was  incorrectly 
stated  In  the  deed.  Wilson  t.  Pearl,  12  Pa. 
Super.  Ct.'66.  It  is  admissible  to  prove  the 
true  contract,  and  that  part  of  it  was  omitted 
from  the  writing  1^  mistate.  And  tills  can 
be  proved  by  the  scrivener,  and  the  ad- 
mlBSloDB  and  declarations  of  the  vendee,  de- 
ceased at  the  time  of  the  trial.  Scbotte  t. 
Meredith,  192  Pa.  168,  43  AU.  962.  In  19 
IP^per  &  Lewii^  Digest  of  Dedsions,  column 
3^673,  can  be  fbund  numy  cases  that  are 
exceptions  to  the  general  rule  that  the  ex- 
ecution and  acceptance  of  a  deed  of  convey- 
ance, is  a  coununmatitm  of  all  previons  agree- 
mentM  betweok  the  parties,  and  the  articles 
of  agreanent  may  be  given  In  evidence  to 
show  that  their  conditions  have  not  been  com- 
plied with.  In  Byers  t.  Hnllen,  9  Watts,  266, 
there  was  a  deed  and  a  receipt  In  full  for 
the  consideration  money.  The  article  of 
agreement  showed  that  the  vendee  had  agreed 
to  pay  off  a  cwtain  Judgmoit  It  was  offered 
in  evidence,  but  r^ected  the  court  be- 
cause merged  in  the  deed.  Hdd  to  be  error, 
and  that  the  vendee  could  Show  notwithstand- 
ing the  deed  that  the  vendor  had  not  com- 
piled with  the  arUele  of  agreement  In 
Barbold  T,  Knster,  44  Pa.  882,  the  artlde  of 
agreement  contained  a  reservation  of  the 
grain  in  the  ground,  but  the  deed  subse* 
quently  given  cmtalned  no  mention  of  mich 
reservation.  It  was  held  that  there  was  no 
merger,  and  that  the  agreement  coold  be  ea- 
forced. 

*rrBkIng  the  facts  of  this  case  and  apply- 
ing the  law  as  we  find  It,  we  are  convinced 
that  the  article  and  deed  are  not  contradic- 
tory, and  that  both  can  stand,  one  the  ful- 
fillment of  the  other.  It  would  have  been 
better  to  have  Included  all  the  covenants  of 
the  article  In  the  deed,  but  by  the  mistake 
of  the  scrivener  they  were  left  out  This 
was  unfortunate,  but  should  be  allowed  to 
overthrow  the  true  agreement  between  the 
parties." 

Argned  before  MITCHELL,  O.  X,  and 
FELL,  BROWN,  MB8TREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Joe^h  A.  Langfltt  W.  A.  McAdoo,  and  H. 
W.  Mcintosh,  for  appellant  M.  F.  Leason 
and  C.  B.  Harrington,  for  appellee. 

PER  OURIAM.  The  Judgment  Is  aflbmed 
on  the  discussion  and  condnsion  of  law  by 
the  court  below. 


PLOOr  PUTNAM. 

(Snpxeme  Court  of  Termont   Chittenden.  Oct 
2,  1908.) 

1.  ToRTB  (8  3*) — Ohligation  Violated. 

While  plaintiff  and  his  wife  and  children 
w«re  Bailing,  a  violrat  tempest  arose,  whereby 
the  boat  and  occapants  were  placed  in  great 
danger,  and,  to  cave  them,  plaintiff  was  compel- 
led to  moor  the  boat  to  derendant't  dock.  De- 
fendant, by  hia  servant,  unmoored  the  boat, 
whereupon  it  was  driven  on  shore  bf  the  tern* 
pest  without  pl^ntlff's  fault,  and  destroyed,  and 
plaintiff  and  his  wife  and  childim  were  cast 
into  the  water  and  upon  the  shore,  and  injured. 
ffgiA  ^^a^  piwimiq  ffnp  '■ntitlfil  tn 
■  [Ed.  Note.— For  other  cases,  see  Torts,  Dec 
Dfg.  8  3.»] 

2.  TOBTS  (8  26*>— PiXADINQ— DXSOBIPTXON  OW 

Waono. 

A  complaint  alleging  these  facts  stated  • 

good  cause  of  action,  though  it  did  not  negative 
the  exiatence  of  natural  objects  to  which  plain- 
tiff could  have  moored  with  equal  safety ;  the 
details  of  the  dtuation  creating  the  necessity 
of  mooring  to  the  dock  being  matters  of  proof 
which  it  was  unnecessary  to  allege. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cut. 
Dig.  8  33;  Dec.  Dig.  |  26.*] 

3.  Maoter  and  Servant  (8  329*)— Mastkb's 

LlABILITT  FOB  IXJtJBIES  TO  ThIBD  PEBSONS 

—Acts  of  Sebvant— Scom  or  Kkplotmknt. 
The  declaration  having  alleged  In  one  count 
that  defendant,  by  his  servant  who  was  in 
charge  of  the  dock,  willfully  and  designedly  un- 
moored the  boat,  and  In  the  other  that  defend- 
ant by  his  servant  n^Ugently,  carelessly,  and 
wron^ully  unmoored  it,  suffideotly  showed  that 
the  servant  was  acting  within  the  scope  of  his 
eiqployment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  1269;  Dec.  Dig.  8  32t).*  [ 

Exceptions  from  ChttteDden  County  Court ; 
Seneca  Haselton,  Judge. 

Action  by  Sylvester  A.  Ploof  against  Hen- 
ry W.  Putnam.  Heard  on  demurrer  to  dec- 
laration. Demurrer  overruled,  and  declara- 
tion adjudged  sufficient,  and  defendant  ex- 
cepted. Judgment  affirmed,  and  cause  re- 
manded. 

Martin  8.  Yllas  and  Oowles  ft  Houlton, 
for  plaintiff.  Batchelder  ft  Batest  for  de- 
fmdant 

MUNSON,  J.  It  is  alleged  as  the  ground 
of  recovery  that  on  the  13th  day  of  Novem- 
ber, 1904,  the  defendant  was  the  owner  of  a 
certain  Island  In  lAke  Cbamplaln,  and  of 
a  certain  dock  attached  thereto,  which  Island 
and  dock  were  then  In  charse  of  the  defend- 
ant's servant;  that  the  plaintiff  was  then 
possessed  of  and  sailing  upon  said  lake  a 
certain  loaded  sloop,  on  which  were  the 
plaintiff  and  his  wife  and  two  minor  ctill- 
dren;  that  there  then  arose  a  sudden  and 
violent  tempest  whereby  tbe  sloop  and  the 
propOTty  and  persons  therein  were  placed  in 
great  danger  of  destruction;  that  to  save 
these  from  destructlcm  or  injury,  the  plain- 
tiff was  compelled  to,  and  did,  moor  the  sloop 
to  defendantV-dock;  that  the  defendant  by 
his  servant,  uno^red  the  sloop,  wbereujwn 
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It  WHS  driven  upon  the  shore  by  the  tempest, 
witbont  the  plalntUTs  fault;  and  that  the 
sloop  and  Its  contents  were  thereby  destroy- 
ed, and  the  plaintiff  and  his  wife  and  chll- 
dren  cast  Into  the  lake  and  npon  the  shore, 
receiving  Injuries.  This  claim  Is  set  forth 
Id  two  counts — one  In  trespass,  charging 
that  the  defendant  by  his  servant  with  force 
and  arms  willfully  and  designedly  unmoored 
the  sloop;  the  other  In  case,  allying  that  It 
was  the  duty  of  the  defendant  by  his  serv- 
ant to  permit  the  plaintiff  to  moor  his  sloop 
to  the  do<±,  and  to  permit  it  to  remain  so 
moored  dorlug  the  continQance  of  the  t^* 
pest,  but  that  the  def«idant  by  his  servant, 
in  dlsr^card  of  this  duty,  n^igently,  care- 
lessly, and  wrongfully  unmoored  the  sloop. 
Both  counts  are  donurred  to  generally. 

There  are  many  cases  In  the  books  which 
hold  that  necessity,  and  an  Inability  to  con- 
trol moTements  Inaugurated  In  the  proper 
•exercise  of  a  strict  right,  will  Justify  entries 
upon  land  and  Interferences  with  personal 
property  that  would  otherwise  have  been 
tresDasses.    A  reference  to  a  few  of  these 
will  be  sufficient  to  Illustrate  the  doctrine. 
In  Miller  v.  Fandrye,  Poph.  ISl,  trespass 
was  brought  for  chasing  she^,  and  the  de- 
fendant pleaded  that  the  sheep  were  tres* 
passing  npon  his  land,  and  that  he  with  a 
little  dog  chased  them  out,  and  that,  as  soon 
as  the  she^  were  off  his  land,  he  called  in 
the  dc^.   It  was  argued  that,  although  the 
defendant  might  lawfully  drive  the  sheep 
from  his  own  ground  with  a  d<^,  he  had  no 
right  to  pursue  them  into  the  next  ground; 
but  the  court  considered  that  the  defendant 
might  drive  the  sheep  from  his  land  with  a 
ilog,  and  that  the  nature  ot  ft  dog  is  such 
that  he  cannot  be  withdrawn  In  an  Instant, 
«iid  tba^  as  the  defendant  had  done  his  best 
to  recall  the  dog,  trespass  wonid  not  lie.  In 
tre^iass  of  cattle  taken  In  A.,  defendant 
pleaded  that  he  was  seised  of  C  and  found 
the  cattle  there  damage  feasant,  and  chased 
them  towards  the  pound,  and  they  escaped 
from  him  and  went  Into  A.,  and  he  presently 
retook  them;  and  this  was  held  a  good  plea. 
21  E!dw.  IV,  64;  Vin.  Ab.  Trespass,  H.  a.  4, 
pi.  19.   If  one  have  a  way  over  the  land  of 
another  for  his  beasts  to  pass,  and  the 
twasts,  beli«  properly  driven,  feed  the  grass 
by  morsels  in  passing,  or  run  out  of  the  way 
■and  are  promptly  pursued  and  brought  back, 
trespass  will  not  He.  See  Yin.  Ab.  Trespass. 
K.  a,  pL  1.   A  traveler  on  a  highway  who 
finds  it  obstructed  from  a  sudden  and  tem- 
porary caase  may  paps  upon  the  adjoining 
land  without  becoming  a  trespasser  because 
of  the  necessity.    Henn's  Oase,  W.  Jones, 
296;  Campbell  v.  Race,  7  Cosh.  (Mass.)  406, 
54  Am.  Dec.  728;  Hyde  v.  Jamaica,  27  Vt. 
•443  (459);  Morey  v.  Fitzgerald,  66  Vt  487, 
48  Am.  B^.  811.    An  entry  upon  land  to 
•ave  goods  which  are  In  danger  of  being  lost 
or  destroyed  by  water  or  fire  is  not  a  tres- 
pass.  21  Hen.  VII,  27;  Vln.  Ab.  Trespass, 
H.  a.  4,  pi.  24,  K.  a,  pi.  8.   In  Proctor  t. 


Adams,  118  Mass.  876,  IS  Am.  Bep.  500^  the 
d^endant  went  oikmi  the  {rialntUTs  beach 
for  the  pnrpose  of  saving  and  restoring  to 
the  lawfol  owner  a  boat  which  had  been 
driven  ashore,  and  was  in  danger  of  being 
carried  off  by  the  sea;  and'  It  was  held  no 
trespass.  See,  also,  Dnnwlch  t.  Sterry,  1  B. 
&  Ad.  881. 

This    rtA/»trlna  j^^^^t^^    SppllCS  with 

special  force  to  the  preservation  of  human 
life.  One  assaulted  and  In  peril  of  bis  life 
may  run  through  the  close  of  another  to  es- 
cape from  his  assailant  87  Hen.  VII,  pi. 
26. .  One  may  sacrifice  the  personal  property 
of  another  to  save  his  life  or  the  lives  of  his 
fellows.  In  House's  Case,  12  Co.  63,  the  de- 
ffflidant  was  sued  for  taking  and  carrying 
away  the  plaintiff's  casket  and  Its  contents. 
It  appeared  that  the  ferryman  of  Oravesend 
took  47  passengers  into  his  barge  to  pass  to 
London,  anoong  whom  were  the  plaintiff  and 
defendant;  and  the  barge  being  upon  the 
water  a  great  tempest  happened,  and  a 
strong  wind,  so  that  the  barge  and  all  the 
passengers  were  in  danger  of  being  lost  If 
certain  ponderous  things  were  not  east  out, 
and  the  defendant  thereupon  cast  out  the 
plaintiff's  casket  It  was  resolved  that  In 
case  of  necessity,  to  save  the  lives  of  the 
passengers,  It  was  lawful  for  the  defendant 
being  a  passaiger,  to  cast  the  plaintiff's  cas- 
ket out  of  the  barge;  that  If  the  ferryman 
surcharge  the  barge,  the  owner  shall  have 
his  remedy  upon  the  surcharge  against  the 
ferryman,  but  that  If  th^  be  no  surcharge, 
and  the  danger  accrue  only  by  the  act  of 
God,  as  by  tempest  without  fault  of  the  fer- 
ryman, every  one  ought  to  bear  his  loss  to 
safeguard  the  life  of  a  man. 

It  Is  clear  that  an  ratty  upon  the  land  of 
another  may  be  JnstlBed  by  necessl^,  and  that 
the  declaration  before  us  discloses  a  neces- 
sity for  mooring  the  sloop.  But  the  defend- 
ant auestions  the  sufficiency  of  the  counts  be- 
cause they  do  not  negative  the  existence  of 
natural  objects  to  which  the  plaintiff  coold 
have  moored  with  equal  safety.  The  all^a- 
tlona  are.  In  substance,  that  the  stress  of  n 
sudden  and  violent  tempest  compelled  the 
plaintiff  to  moor  to  defendant's  dock  to  save 
his  sloop  and  the  people  In  It  The  averment 
of  necessity  Is  complete,  tor  it  covers  not  <nily 
the  necessity  of  mooring,  but  the  necessl^ 
of  mooring  to  the  dock;  and  the  details  ot 
the  situation  which  created  this  necessity, 
whatever  the  legal  requirements  regarding 
them,  are  matters  of  jffoof.  and  need  not  be 
alleged.  It  Is  certain  that  the  rule  suggested 
cannot  be  held  applicable  Irrespective  of  cir- 
cumstance, and  the  question  must  be  left  for 
adjudication  upon  proceedings  had  with  ref- 
erence to  the  evidence  or  the  charge. 

The  defendant  Insists  that  the  counts  are 
defective.  In  that  they  fall  to  show  that  the 
servant  In  casting  the  rope  was  acting 
within  the  scope  of  his  employment.  It  is 
said  that  the  allegation  that  the  Island  and 
dodc  were  in  charge  ot  the  servant  does  not 
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Imply  authority  to  do  an  unlawful  act,  and 
that  tbe  all^atlons  as  a  whole  fairly  indi- 
cate that  the  servant  unmoored  tbe  sloop 
for  a  wrongful  purpose  of  his  own,  and  not 
by  virtue  of  any  general  authority  or  spe- 
cial Instruction  received  from  the  defendant 
But  we  think  the  counts  are  sufficient  lu 
this  respect.  The  allegation  is  that  the  de- 
fendant did  this  by  his  servant  The  words 
"willfully,  and  designedly"  In  one  count,  and 
"negligently,  carelessly,  and  wrongfully"  In 
the  other,  are  not  applied  to  the  servant,  but 
to  the  defendant  acting  through  the  servant 
The  necessary  Unpllcation  is  that  the  serv- 
ant was  acting  within  tbe  scope  of  his  em- 
ployment 18  Bncj.  P.  &  Pr.  922;  Voegell 
V.  Picket  Marble,  etc.,  Co.,  49  Mo.  App.  «43; 
Wabash  Ry.  Co.  v.  Savage,  110  Ind.  156,  9 
N.  K.  85.  See,  also.  Palmer  v.  St.  Albans,  60 
Vt  427,  13  Atl.  569.  6  Am.  St  Rep.  125. 
Jodgment  affirmed  and  cause  remanded. 


Id  re  BAKER'S  ESTATE. 
(Supreme  Court  of  Vermont.  Wasblngtai. 
Nov.  17,  19O80 

Wills  (8  788")— Election— SuFyicirNcr  of 
Waiveb  bt  Subvivino  Husband — "As  a 
Widow  Mat  Waive  Pbovibionb  op  Will." 
Pab.  St.  §  2935,  provides  that  a  huflbaud 
may  waive  the  provisiooB  of  bis  wife's  will 
when  she  dies  without  Issue  "as  a  widow  mav 
waive  the  provisions  of  her  husband's  will.'' 
Section  2025(3)  requires  that  the  widow  shall 
notify  the  court  In  writing  of  her  election  under 
ber  husband'a  will  within  eifrht  months  after  the 
will  is  proved,  or  after  letters  of  administra- 
tion have  been  granted.  StM,  that  a  verbal 
nopncation  of  waiver  made  to  the  probate  court 
oj  tbe  attorney  for  tbe  husband  where  the  will 
was  presented  for  probate  was  Insufficient  where 
it  was  not  followed  by  the  filing  of  a  written 
waiver  within  tbe  time  allowed  by  the  statute. 
_rEd.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  f  788.*] 

Appeal  from  Probate  Conrt,  Washington 
County ;  Alfred  A.  Hall,  Judge. 

Petition  by  Sarah  J.  Baker's  administrator 
to  the  probate  court  to  determine  the  validity 
of  the  election  of  William  A.  Baker,  surviving 
husband  of  decedent,  to  waive  the  provisions 
of  decedent's  wUl.  From  a  }ndgment  of  the 
county  court  afOrmlng  a  Judgment  of  the  pro- 
bate conrt  sustaining  such  waiver,  Muncie 
Gregg  and  another,  heirs  ot  decedent,  appeal. 
Reversed  and  reudwed. 

R.  W.  Hurlbard,  fw  appeUants.  Gea  W. 
Wing,  tor  appellee. 

TYLKR,  J.  The  county  Court  by  agreement 
of  partteB,  heard  the  case  upon  the  fads 
found  by  tiie  probate  court,  and  affirmed  its 
decree.  The  probate  court  beard  and  decided 
the  case  upon  the  fiicts  set  forth  in  the  petl- 
ti<m  of  the  administrator  of  Wm.  A.  Baker's 
estate  made  to  that  conrt  in  November.  1806» 
and  upon  the  evidence  produced  in  its  sup- 
port The  petition  alleges,  in  substance,  that 


Mrs.  Sarah  J.  Baker  died  hi  February,  1004, 
leaving  a  will  In  which  certain  [H:ov1slons 
were  made  for  her  husband  Wm.  A.  Baker, 
who  survived  her;  that,  when  the  will  was 
presented  for  probate,  the  husband,  by  his 
attorney,  gave  notice  of  his  Intention  to  waive 
the  provisions  of  tbe  will  made  In  his  behalf 
and  take  his  statutory  rights  in  lien  thereof ; 
that,  the  said  Wm.  A.  being  sick  and  unable 
to  attend  court,  his  sttorney,  at  his  request, 
drew  a  formal  waiver  for  him  to  sign;  that 
he  duly  executed  it  and  sent  It  by  mall  to 
the  attorney  to  be  filed  in  the  probate  court ; 
that  the  attorney  received  it,  and  took  it  to 
the  probate  court  at  the  time  be  filed  an  ap- 
plication by  tbe  husband  for  the  appointment 
of  an  administrator  upon  his  wife's  estate, 
and  supposed  tbe  waiver  was  filed  with  that 
paper  until  after  the  husband's  death  which 
occurred  In  April,  1904,  when  he  learned  that 
it  had  never  been  filed,  Tbe  probate  court 
found  the  fact  that  the  waiver  was  never 
filed  In  that  court  and  that  it  never  came 
to  the  knowledge  of  tbe  court.  It  also  fonnd 
that  its  loss  had  been  duly  proved,  and  held 
that  the  husband  lnt«ided  to  waive  tbe  will 
and  did  waive  it,  end  made  a  decree  accwd- 
Ingly. 

Section  2035,  Pub.  St,  provides  that  a  bus- 
band  may  waive  the  provisions  of  his  wife's 
will  when  sbe  dies  leaving  no  issue,  "as  a 
widow  may  waive  the  provisions  of  her  bus- 
band's  will."  But  section  2925  (3)  Pub.  St., 
requires  that  the  widow  shall  notify  the  court 
lu  writing  of  her  election  to  make  such  waiv- 
er, and  that  the  waiver  shall  be  made  wlthlu 
eight  months  after  the  will  Is  proved,  or  aft- 
er letters  of  administration  have  been  grant- 
ed upon  his  estate,  or  In  such  other  time  as 
the  court  lu  Its  discretion  allows.  It  was 
held  In  Re  Peck's  Estate,  80  Vt  469,  08  Atl. 
433,  that  the  words,  "as  a  widow  may  waive 
the  provisions,"  means  "in  the  same  manner." 
That  case  Is  also  decisive  that  notice  of  Bach 
election  must  be  given  to  tbe  probate  court 
within  eight  mouths  unless  the  time  Is  ex- 
tended by  the  court  In  the  presait  case,  as 
the  waiv»  was  not  filed  in  said  court  nor 
brought  to  Its  knowledge,  and  no  eztensloD 
of  time  was  granted  or  prayed  for,  the  stat- 
ute was  not  compiled  with,  snd  there  wss  In 
law  no  waiver.  An  Intent  to  waive  the  pro- 
vision of  tbe  will  made  known  only  by  aiguins 
tbe  paper  was  not  sufficient  The  acts  of  the 
husband  and  big  attorn^  did  not  constitute 
an  election,  as  a  matter  In  pals,  to  waive  the 
provisions  of  the  will.  In  re  Pete's  Appeal,. 
80  Vt  487.  68  Atl.  433. 

The  parol  notice  by  tbe  husband  to  tbe 
probate  court  at  the  time  be  presented  tbe 
will  for  probate  of  his  Intention  to  waive  tbe 
will  can  have  no  force;  for,  if  for  no  other 
reason,  the  time  when  a  waiver  could  be 
made  had  not  then  arrived. 

Judgment  reversed,  and  judgment  that 
there  was  no  waiver  by  William  A.  Baker  In 
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his  lifetime  of  the  proTlBltm  of  the  will  of  his 
wife,  Sarah  J.  Baker,  and  that  her  estate  be 
distrlbated  aocording  to  the  proTlal<Hi  of  the 
viU. 


COWDEB  T.  OOWLBS'  ADM'R.  . 

(Supiene  Court  of  VermoDt.    AddUon.  Nov. 
17,  1908.) 

1.  WmraSSES  (f  181*}— OOMPBTENCT— TaANB- 

Aonoifs  WITH  Deceased  Pbbson— Waivkb 

or  Objection. 

An  administrfttor  may  waive  the  provigiona 
of  P.  S.  i  1590,  that,  when  an  administrator  is 
ft  party,  the  other  party  Bhall  not  testify  in 
his  own  favor  except  in  certain  cases,  and  per- 
mit the  adverse  party  to  testify. 

[Ed.  Note.— For  other  cases,  see  WitDessea, 
Cent  Dig.  i§  727,  728 ;  Dec.  big.  i  181.*] 

2.  WimESSEB  (S  181*)— CoitPETEMOT— TkANS- 

ACTions  WITH  Deceased  Pebsons— Waives 

or  Objection. 

Evidence  ktld  to  support  a  fiDding  that  ao 
sdminiatrator  waived  the  incompetency  of  platn< 
tiff  to  testify  in  his  own  behalf  respecting  his 
claim  against  the  estate  b^re  the  commisaioD- 
eta  thereon. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  ||  727,  728;  Dec  Dig.  S  181.*] 

3.  WiTNESSBB  (I  181*)— C<»iFKTBNCT— Trans- 
actions with  Dbceabed  pEBaoNS— Waives 
or  Objection. 

The  waiver  of  plaintiffs  incompetentrr  as 
a  witness  before  the  commissioners  bound  the 
administrator  on  appeal  to  the  county  court. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  727,  728;  Dec.  IMg.  S  181.*] 

4.  EXECUTOKB  AND  AOUlnlBTBATOBS  (fi  451*)— 
AcnOKS— DiBECTIDN  OF  VeBDICT. 

In  an  action  by  decedent's  son  against  the 
admfniitiator  to  recover  for  services  rendered 
decedent,  where  there  was  evidence  that  tlie 
aon  returned  to  the  home  farm  to  carry  it  on. 
and  care  for  his  father,  upon  a  mutual  under' 
standing  between  them  that  the  son  was  to  be 
paid  for  his  services,  a  directed  verdict  for  the 
administrator  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdministratoiB,  Cent.  Dig.  f  1879;  Dec. 
Dig.  i  451.*] 

5.  WlTNESSGa    (I  268*)— CsOBS-EXAinNATION. 

In  an  action  against  an  administrator  by 
decedent's  sod  for  board  and  services  rendered 
decedent,  where  plaintiff  claimed  that  there 
were  mutual  transactions  between  himself  and 
decedent,  and  had  stated  an  annual  aeeonnt, 
creditinff  decedent  each  year  with  supplies  fur- 
nished which  were  deducted  from  plaintiff's  an- 
noal  cbarffe  for  decedent's  board,  and  plaintiff's 
wife  testified  that  decedent  had  fumuhed  cer- 
tain things  towards  his  board,  it  was  error  to 
refuse  to  allow  her  to  be  asked  on  cross-exam- 
ination whether  she  had  ever  seen  any  book  up- 
on which  those  things  were  chained  or  credited 
to  iscertain  the  source  and  extent  of  her  kuowl- 
^ice  of  tfae  natter  about  which  she  hsd  testi- 
fied. 

[Ed.  Note.— For  other  coses,  see  Witnesses, 
Ceot  Dig.  f  032;  Dee.  Dig.  |  208.*] 

Bxe^tloiis  from  Addison  Coimtr  Court; 
Wlllazd  W.  HUfis,  Judge. 

Proceedings  for  settlement  of  the  estate 
of  Joslah  Cowles.  From  the  sllowance  by 
the  comndnhmers  thereon  of  a  claim  of  J. 

6.  Cowles,  the  administrator  appealed  to  the 


county  court,  where  there  was  Judgment  for 
claimant,  and  the  adminiatrator  excepted. 
BeTeraed  and  rananded. 

J.  B.  Donoway  aad  J.  E.  Cushman,  for 
plaintiff.   Davis  &  Russell,  for  defendant. 

TTLBR,  J.  This  Is  an  aj^al  by  the  ad* 
mlnlstrator  of  Joslah  Cowles'  estate  from 
the  allowance  by  the  commissioners  thereon 
of  a  dalm  In  favor  of  the  plaintiff.  Assump- 
sit in  the  coratoon  counts.  Pleas,  the  general 
Issue  and  statute  of  limitations. 

1.  At  the  trial  In  the  county  court  the 
plaintiff  offered  himself  as  a  witness  to 
prove  the  items  In  his  speclflcation.  He  did 
not  claim  that  he  was  a  competent  witness 
under  any  exception  to  P.  S.  1590,  but  he 
did  claim  that  the  defendant  bad  waived 
the  provisions  of  the  statute  by  cnlllng  him 
as  a  witness  at  the  hearing  before  the  com- 
missioners. The  defendant  objected  to  bis 
testifying  upon  the  ground  that  he  was  bar- 
red by  tbe  statute,  and  he  testified  under 
the  <tefendnnt's  exception.  It  was  compe- 
tent for  the  administrator  to  waive  tbe  stat- 
ute, and  i>ermlt  the  plaintiff  to  testify. 
Ainsworth  v.  Stone,  78  Yt  101.  50  Atl.  806. 
In  Paine  r.  McDowell,  71  Yt.  28,  41  Atl. 
1042.  tbe  oratrlx  called  the  defeudnnt  as  a 
witness,  and  proved  by  him  the  making  of 
the  contract  in  controTersy  with  a  party 
who  had  deceased.  Held  that  she  thereUy 
waived  her  right  to  object  to  him  for  Incom- 
petency  when  be  was  sntMsequently  called  by 
tbe  other  tide.  See  Linsley  t.  Lovely,  20 
Yt  123.  If  there  was  a  waivw  and  the 
plaintiff  became  a  competent  witness.  It  was 
by  reason  of  the  following  facta  that  the 
evidence  t«aded  to  show:  The  firm  of  Da- 
vis &  Rnssell,  attorneys,  had  been  emplt^ed 
by  two  of  the  four  heirs  to  tha^tate  to  ap- 
pear at  tbe  bearing  before  the  commission- 
ers. Russell  appeared  In  that  capacity,  but 
was  not  employed  by  the  administrator. 
Tbe  i^alntlfl  baring  stated  his  claim  and 
the  arrangemoit  and  understanding  that  ex- 
isted between  Urn  and  the  intestate,  Russell 
requested  that  be  be  sworn,  ^Icb  was  done, 
when  Rnssell  examined  blm  generally  as  to 
tbe  nature  and  extent  of  bis  claim  and  as 
to  the  understanding  and  arrangement  claim- 
ed by  him  to  have  existed.  It  appeared  tbat 
the  administrate  was  present  when  the 
plaintiff  was  sworn  and  beard  him  testier 
that  be  made  no  objection;  tbat  the  plain- 
tlff's  testimony  was  generally  about  his  ac- 
count; that  the  addalnistrator  made  no  in> 
qniries  and  directed  none  to  be  made  of  the' 
plaintiff  with  reference  to  bis  claim;  that 
be  did  not  employ  Russell  cntU  after  tb» 
bearing  and  then  about  taking  an  appeal; 
tbat  tbe  appeal  was  token  at  the  Instance  of 
the  two  heirs  whom  RusseU  represented. 
The  court  found  that  the  plaintiff  was  used 
as  a  witness  before  the  commissioners  at  the 


*Fte  Mlier  eases  see  tame  tople  and  section  NOHBBR  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexw 

Digitized  by  Google 


192  Tl  ATLAimo  BXtPORTER.  (Vt. 


request  of  the  defendant,  and  held  that  the 
statutory  bar  to  his  testifying  was  waived, 
and  that  he  was  therefore  competent  to  tes- 
tify as  a  witness  in  his  own  favor.  Mr. 
Russell  represented  the  Interests  of  two  of 
the  four  heirs.  The  administrator  represent- 
ed the  Interest  of  all  the  heirs  therefore  to 
an  eztoit  the  attorney  and  the  administra- 
tor represented  the  same  Inter^ts.  They 
were  alike  Interested  to  resist  the  plaintiff's 
claim;  for,  if  it  were  allowed,  the  distrlt>n- 
tive  shares  of  the  heits  would  be  diminish- 
ed. The  ai^arent  purpose  of  Russell's  ex- 
amination of  the  plaintiff  was  to  ^in  In- 
formation concerning  bis  claim,  so  that  the 
estate  might  be  prepared  to  defend  against 
It  In  this  the  administrator  and  Russell 
had  a  common  Interest.  By  the  common-law 
rule  a  married  woman  was  Incompetent  to 
testify  for  or  against  her  husband  In  a  civil 
action,  but  it  is  laid  down  In  Wig.  on  Ev. 
I  2242  (3),  that  a  failure  to  object  upon  the 
calling  of  the  wife  to  the  stand  Is  equivalent 
to  consent.  Zn  Benson  v.  Moi^n,  GO  Mich. 
77f  14  N.  W.  705,  a  married  woman  had  sued 
a  firm  in  which  her  husband  was  concerned 
and  called  him  aa  a  witness  in  her  favor. 
Held  that  consent  was  Implied  from  the  de- 
fendant's presence  in  court  and  failure  to 
object  As  was  said  by  the  court  In  Ains- 
worth  v.  Stone,  supra:  "The  statute  Is  for 
the  benefit  of  the  representatives  of  the  de- 
ceased party,  and  only  prohibits  a  party 
from  being  a  witness  In  his  own  t>ehalf  when 
the  other  party  to  the  contract  or  cause  of 
action  in  Issue  and  on  trial  is  dead.  It  does 
not  prohibit  the  representative  of  the  deceas- 
fd  party  from  waiving  the  statute,  and  call- 
ing the  other  party  to  the  contract  to  testi- 
fy In  his  favor."  There  was  no  error  In  the 
finding  that  the  administrator  consented  to 
the  plaintiffs  testifying  before  the  commis- 
sioners; for  there  was  erldmce  tending  to 
support  it 

2.  Ibe  waiver  of  the  Incwnpetency  of  the 
plalntift  as  a  witness  in  proceedings  before 
the  commissioners  bound  the  defendant  In 
the  hearing  on  appeal.  Green  v.  Crapo,  181 
Mass.  Sfi.  62  N.  E.  956,  is  authority  on  this 
point  There  the  plalntifC  testified  without 
objection  in  the  probate  court  to  a  privileg- 
ed communication  between  himself  and  the 
defendant  In  the  trial  In  the  superior  court 
objection  was  raised  to  the  plalntllt's  testify- 
ing in  his  own  behalf,  but  the  court  ruled 
that  the^  objection  had  been  waived,  and  the 
testimony  was  admitted.  The  Supreme 
Ooart  sustained  the  ruling,  saying  In  the 
opinion:  "The  pTtTa<9'  for  the  sake  of  whixih 


the  privilege  was  created  was  gone  the 
appellant's  own  consent   *   •   • " 

S.  There  was  evidence  tending  to  show 
that  the  plaintiff  returned  to  the  home  farm 
to  carry  it  on  and  take  care  of  his  father, 
the  intestate,  upon  a  mutua]  understanding 
iKtween  them  that  the  plaintiff  was  to  be 
paid  for  his  services.  Therefore  the  defend- 
ant's motion  for  a  verdict  was  properly  over- 
ruled. Robinson  v.  Larabee,  58  Vt  052,  6 
AU.  512. 

4.  The  plaintiff  Introduced  hia  wife  as  a 
witness,  and  she  testified  that  certain  things 
were  furnished  by  the  intestate  towards  his 
board,  which  the  plaintiff  claimed  were  In- 
cluded In  the  transactions  between  himself 
and  the  Intestate,  and  which  he  claimed 
^ould  go  Into  the  adjustment  of  the  ac- 
counts between  them.  Hie  witness  testified 
that  in  the  six  years  prior  to  the  death  of 
the  Intestate  he  turned  in  one  pig,  half  a 
beef,  and  tea  and  coffee  towards  his  support. 
She  was  not  Inquired  of  In  her  direct  exam- 
ination whether  these  items  were  made  the 
subject  of  a  book  account,  nor  whether  any 
account  or  memoranda  of  the  several  items 
and  transactions  were  kept  by  the  parties. 
On  cross^xamination  the  defendant  inquired 
of  her  wliether  she  had  ever  seen  any  book 
upon  which  these  Items  were  charged  or 
credited.  The  question  was  objected  to  by 
the  plaintiff,  and  excluded  by  the  court  upon 
the  defendant's  refusal  to  Inform  the  court 
of  the  purpose  of  the  Inquiry.  The  plaintiff 
claimed  that  there  were  mutnal  transactions 
between  himself  and  the  Intestate.  In  bis 
specification,  which  is  referred  to  In  the  ex- 
cations,  he  states  an  annual  account  and 
credits  the  Intestate  each  year  with  potatoes, 
pork,  beef,  tea,  and  coffee  to  the  amount  of 
124.50,  abrogating  In  the  six  years — ^1901 
to  1906,  Inclusive— 1196.66,  which  he  deducts 
from  the  amount  of  hlB  annual  charges  for 
the  same  time  for  boarding  the  Int^tate, 
keeping  and  use  of  his  horse,  and  work  per- 
formed, $1,512.49.  The  answer  given  by  the 
plaintiff's  wife  in  ber  direct  examination 
related  to  the  items  claimed  by  the  plaintiff 
to  have  been  furnished  by  the  intestate  and 
tended  to  establish  the  plaintiff's  claim  of 
mutual  transactions.  The  question  asked 
her  by  the  defendant's  counsel  and  excluded 
was  in  the  line  of  proper  cross^xaminutton 
for  the  purpose  of  ascertaining  the  source 
and  extent  of  her  knowledge  of  the  matter 
about  which  she  had  before  testified. 

For  the  error  In  denying  the  right  to 
cross-examine,  the  Judgment  must  be  reTerB* 
ed  and  cause  remanded. 
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STATB  T.  OBNTRAL  VBRMONT  B.  00. 

SnpfHM  Oout  of  Vermont  Waihington.  Oct 

80,  1908.) 

1  SiATuna  (I  230*)  — CoiraTBuonoN— Bb- 

KCDiAi.  Statutes. 

A  remedial  statnte  mturt  be  construed  Ub- 
enlly  to  effectuate  Ita  j^nrpote. 

lEd.  Note— For  other  casei,  see  StatateS) 
Cent.  Di«.  |  317;  Dec  Dig.  i  236.*} 

2.  Statdtes  (I  222*)  — ConsTBUcnoH  — Con* 

8IDESATI0H  07  COUUOS-LaW  PBXITCIPLKS. 

A  statate  capable  of  mora  than  one  eon- 
ftroctioQ  must  be  examined  in  the  light  of  com- 
mon-law principlea. 

[Ed,  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  301 ;  Dec  IMg.  S  222.*] 

8.  WoKDs  AKD  PasASBS— "AaasnrxD  Pab< 

TT." 

The  phrase  "aggrieved  party"  Is  not  a  tedi* 
nieal  one,  and  the  words  therein  must  be  given 
their  natural  meaning,  and,  when  used  with  ref- 
erence to  legal  remedies,  the  words  mean  one 
who  Is  Iniuied  in  a  legal  sense,  and  a  person 
aggrieved  is  one  whose  pecnniarr  Interest  is  di- 
rectly affected  by  the  adjudication. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  1,  pp.  27^278;  toL  8,  pp. 
7569,  7570.] 

4.  Cabbiebs  (1  202*)— Gabbiaoe  or  Fbkioht— 

OVEBCHABOES  —  ReCOTEBT — PeBBONS  EKTI' 
TUD  TO  StJG— "PaBTT  AoaBIEVED." 

V.  S.  3901,  authorizing  the  party  aggrieved 
to  recover  from  a  carrier  an  overcharge  for 
freight,  does  not  permit  a  buyer  to  sue  a  car- 
rier for  an  overcharge  collected  from  the  seller 
for  transporting  the  goods  and  included  by  the 
seller  in  the  price  and  paid  to  him  by  the  buy- 
er; -the  woTOM  "party  aggrieved"  in  their  nat- 
nral  sense  being  the  one  from  whom  the  over- 
charge  is  collected. 

[Hi.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  906,  909;  Dec  Dig.  f  202.*] 

5.  Statutes  (|  181*)— CoNsratiOTioii. 

A  statute  will  not  be  given  a  construction 
at  variance  with  established  rules  of  procedure 
unless  the  Intention  of  the  Legislature  is  appar- 
ent, and  the  rules  of  the  common  law  will  not 
be  changed  by  doubtful  implication,  nor  over- 
turned except  by  clear  and  unambiguouB  lan- 
guage 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  »  258,  263 ;  Dec.  Dig.  1  181.*] 

E^rceptions  from  Washington  County  Court; 
Eleazor  L.  Waterman,  Jndge. 

Action  by  the  state  against  the  Central 
Vermont  Ballroad  Company.  Declaration  ad- 
Judged  sufficient  on  demxirrer,  wlilcb  was 
ovemiled,  and  dtf«idant  except!.  Rerened 
and  remanded. 

Argued  before  ROWBLL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Clarke  a  FittB,  Atty,  QaL^  for  the  State. 
C.  W.  Wltten  and  H.  H.  Powers,  for  defend* 
ant 

MUNSON,  J.  It  la  provided  by  V.  S.  3901, 
that  "a  railroad  corporation  wbose  railroad 
is  located  in  the  state,  ahall  not  charge  a 
larger  snm  for  freight,  merchandise,  or  pas- 
sengers thereon  for  a  leas  distance,  to  or  from 
a  way  station  on  said  road,  than  is  charg- 
ed for  a  greater  distance,"  and  that,  "in  case 
of  a  violation  of  the  provision,  the  excess 


so  charged  may  be  recovered  from  aatd  cor- 
poration, by  the  party  aggrieved,  in  an  ac- 
tion for  money  liad  and  received,  with  costs." 
The  state,  the  plaintiff  In  the  case,  supplied 
its  asylum  in  Waterbury  with  coal  bought  of 
the  George  Hall  Coal  Company,  and  shipped 
by  that  company  from  Alburgb  to  Waterbury 
over  the  defendant's  line.  The  defendant 
charged  and  collected  from  the  George  Hall 
Company  a  larger  sum  for  freight  on  coal 
shipped  from  Alburgh  to  Waterbury  than 
it  charged  for  hauling  coal  from  Alburgb 
through  Waterbury  to  Montpeller.  This  ex- 
cess of  freight  charge  was  added  by  the 
George  Hall  Company  to  the  price  of  Its 
coal,  and  was  paid  by  the  state  to  the  George 
Hall  Company  as  a  part  of  the  purchase 
price  of  the  coal.  The  excess  so  charged  the 
state  now  seeks  to  recover  as  money  had  and 
received  by  the  defendant  for  the  nse  of  the 
.  plaintiff. 

The  question  is  whether  the  plaintiff  is  an 
ai^eved  party.  The  etatute  is  clearly  re- 
medial, and  remedial  statutes  are  to  be  con- 
strued liberally  to  effectuate  their  purpose. 
But  all  statutes  capable  of  more  than  one 
construction  are  to  be  examined  in  the  light 
of  common-law  principles.  The  expression 
"aggrieved  party"  is  not  a  technical  one,  and 
the  words  are  to  be  given  their  natural  mean- 
ing. Robinson  t.  Curry,  7  Q.  B.  D.  465,  470. 
But  when  used  with  reference  to  legal  rem- 
edies, they  must  be  taken  to  mean  one  who  Is 
Injured  In  a  legal  sense.  Green  v.  Blackwell, 
32  N.  J.  Eq.  768.  772.  The  cases  are  gen- 
erally tb<^  involving  the  right  of  appeal. 
It  is  said  with  reference  to  this  right  that  a 
person  aggrieved  is  one  whose  pecuniary  in- 
terest is  directly  affected  b^  the  adjudica- 
tion. Andress  v.  Andresa,  46  N.  J.  Eq.  528, 
22  Atl.  124;  Wlggln  v.  Swett,  6  Mete  (Mass.) 
194,  39,  Am.  Dec.  716.  It  is  said  in  this  state, 
with  reference  to  probate  proceedings,  that 
the  persons  entitled  to  appeal  as  aggrieved 
or  interested  persons  are  those  who  have 
some  legal  Interest  that  may  be  enlarged  or 
dimfnlabed  by  the  decree.  Hemmenway  v. 
Corey,  18  Vt  225;  Woodward  v.  Spear,  10 
Vt  420.  There  are  a  few  cases  where  the 
term  has  been  construed  as  used  in  statutes 
providing  for  the  recovery  of  penalties  or 
damages.  See  1  Words  and  Phrases,  273. 
Under  statutes  Imposing  a  penalty  for  sell- 
ing liquor  to  minors.  It  is  held  that  the  per- 
son aggrieved  Is  the  father  or  mother  of  the 
minor,  or  the  person  standing  in  loco  par- 
entis. Peavy  v.  Gose,  90  Tex.  89,  37  S.  W. 
317;  Quails  v.  Sayles,  18  Tex.  Civ.  App,  400, 
45  S.  W.  839.  Where  a  statute  made  the 
unlawful  furnisher  of  Intoxicating  drinka 
liable  for  any  injury  to  person  or  property  re- 
sulting from  a  furnishing  In  terms  treated  as 
sufficiently  broad  to  cover  losses  from  ex- 
penditures of  money  and  time,  and  provided 
for  the  recovery  of  damages  by  any  one  ag- 
grieved, it  was  held  that  the  father  of  an 
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unmBrried  adult  Bon,  who  had  ceased  to  live 
•with  him  and  wae  not  his  servant,  could  not 
recover  for  mooey  and  time  spent  In  cnring 
the  son  when  made  helpless  by  an  accident 
which  resulted  from  the  drinking  of  liquor 
unlawfully  furnished.  Veon  v.  Creaton,  138 
Pa.  48,  20  Atl.  865.  9  L.  R.  A.  814.  Where 
an  early  statute  required  telegraph  com- 
panies to  transmit  messages  with  Impartial- 
ity and  good  faith,  and  In  the  order  In  which 
they  were  received,  and  provided  a  penalty 
to  be  recovered  by  the  person  whose  dispatch 
was  neglected  or  postponed,  and  a  later  stat- 
ute, covering  the  same  subject-matter^  gave 
a  like  peualtr  to  any  parly  aggrieved,  the 
court  considered  this  language  Insufficient 
to  extend  the  remedy  as  determined  by  Its 
decisions  under  the  earlier  statute,  and  held 
that  the  sender  of  the  message  was  the  only 
one  who  could  recover  the  penalty.  Hadley 
V.  Western  nnion  Tel.  Co.,  US  Ind.  191,  16 
N.  E.  845. 

The  question  here  Is  regarding  flie  right  to 
sue.  The  right  to  recover  an  ov»x!harge  is 
given  to  the  party  aggrieved.  The  party  ag- 
grieved In  the  natural  sense  Is  the  one  from 
whom  the  overcharge  is  demanded  and  col- 
lected. Does  the  fact  that  this  person  re- 
frains from  asserting  his  remedy,  and  re- 
coups blms^  by  an  adjustment  of  prices 
based  on  the  charges  exacted,  make  each  one 
of  tats  purchasers  a  party  aggrieved  within 
the  meaning  of  the  statute?  The  parties  thus 
aggrieved  have  no  relations  with  the  railroad 
company,  and  sofFer  but  indirectly  from  the 
action  of  the  company  through  the  ordinary 
operation  of  the  laws  of  trade.  This  plain- 
tiff Is  Injuriously  affected  as  every  member 
of  the  community  Is  injuriously  affected  who 
purchases  an  article  of  merchandise  at  an  In- 
creased price  because  of  the  payment  by  the 
dealer  of  an  excess  of  freight  charts.  If 
such  a  paymait  of  freight  charges  In  the 
form  of  purchase  price  entitles  the  payor  to 
recover  from  the  railroad  company,  different 
persons,  affected  by  the  action  of  the  company 
In  different  ways,  are  entitled  to  sue  It  for 
the  same  money.  It  can  hardly  be  denied 
tiiat  a  provlslw  for  the  recovery  of  an  over- 
payment points  to  the  parties  in  whose  deal- 
ings the  overpayment  was  made,  and  to  the 
payor  therein  as  the  party  aggrieved.  The 
loss  of  the  plaintiff  flows  directly  from  the 
action  of  Its  vendor,  and  only  Indirectly  from 
the  defendant's  overcharge.  It  may  be  sub- 
stantially injured,  but  it  cannot  be  brought 
frithln  the  r«nedy  without  holding  that  the 
light  to  sne  follows  the  transfer  of  the  prop- 
erty whoever  it  may  be  sold  with  the  freight 
charges  transformed  into  purchase  price.  A 
statute  iB  not  to  be  given  a  construction  at 
variance  with  established  rules  of  procedure 
unless  the  Intention  of  the  Legislature  is  ap- 
parent "The  rules  of  the  common  law  are 
not  to  be  changed  by  doubtful  Implication, 
nor  overturned  except  by  clear  and  unam- 


biguous language."  Dewcgr  r.  St.  Albans 
Trust  Co.,  57  Vt.  332. 

Judgment  reversed,  demurrer  sustained, 
declaration  adjudged  Insufficient,  and  cause 
remanded. 


STATE  V.  CENTRAL  VERMONT  RT.  OO. 

(Supreme  Court  of  VennonL  Washington. 
Oct.  31.  190a) 

1.  Cabbibbb  (8  19&*)— Cabbiagk  of  Fbkight 

yOBLIOATION  TO  SHIPPEES. 

/  At  common  law  a  carrier  of  freight  is  not 
bound  to  treat  all  shippers  alike.  It  must  carry 
for  every  sliipper  at  a  reasonable  rate.  It  may 
favor  any  particular  shipper  or  clasB,  where  the 
circamatances  warrant  a  distinctiou,  subject  tq 
the  limitation  that  the  discrimiuatiOD  moat 
reasonable.  A  carrier  cannot  t>e  cliarged  with 
allowing  undue  preferences  to  a  class,  where 
the  character  of  the  ahipmenti  justify  a  ^is-. 
tlnction.  / 

[Ed.  Note,— For  other  cases,  see  Canriers, 
Cent.  Dig.  {  902;  Dec  Dig.  S  199.*] 

2.  Cabbiebb  (I  12*)  —  Fbeioht  —  CHAsqES  — . 

LEOISLA-nVE  OOHTBOL. 

The  legislative  department,  the  State  Leg-, 
islature  as  to  c<»miierce  within  the  Btate,  and 
Congress  as  to  interstate  commerce,  ma;  pre-' 
scribe  rates  to  be  charged  by  carriers,  sabject- 
to  the  limitation  that  the  rates  fixed  shall  not 
require  services  without  reasonable  of^pensa-. 
ticm. 

[Ed.  Note.— For  other  cases,  see  Oanien. 
Cent.  Dig.  ft  7-11 ;  Dec  Dig.  S  12.*] 

8.  Statutes  (8  205*)-^oNBTBnonDK— Lbois- . 

LATivE  Intent. 

The  court  in  construing  a  statute  must  con- 
sider every  part  of  It 

[EM.  Note.— For  otiier  cases,  see  Statutes, 
Cent.  Dig.  S  282;  Dec  Dig.  |  205.*] 

4.  Statutes  (§  225*)  — Conbtbuotion  — Coiv- 

NECnOK    WITH  OtHEB  STATUTES. 

A  statute  most  be  constrae4  in  connection 
with  other  acts  in  pari  materia. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  S  S03 ;  Dec  Dig.  1  225.*] 

5.  Cabbiebs  ({  13*)— RianiAnoH  or  Chaboeb  . 
—Statutes  —  CoNBTBUonoH  —  "Rusoh-. 

ABLE  AND  EQUAI,  TEBKS,  FACIUIUB,  AND 

ACCOHlfODATIONS." 

Acts  1882,  p.  47,  No.  83  (V.  8.  8902- 
8904),  requiring  railroads  to  give  all  persons 
"reasonable  and  equal  terms   *   •   •  facilltieH 
and  accommodations"  for  the  transportation  of 
freight,  etc.,  must  be  construed  In  the  light  of 
Acts  1882,  p.  47,  No.  37  (Y.  S.  3896),  aa- 
thorizing  a  railroad  corporation  to  establish , 
rates,  etc,  and,  when  so  done,  it  requires  a. 
railroad  corpora tion  to  make  rates  reasonable 
and  equal  as  required  Iv  the  oommon  law.  and 
it  is  but  declaratory  of  the  cfxnmtm  law  de- 
fining the  rights  and  obligations  of  carriers ;  the 
words  "facilities  and  acconunodati<KiB"  relating 
to  the  incidents  of  transportation,  the  word  ■ 
"terms"  signifying  rates. 

[Ed.  Note.— For  other  cases,  see  GaxilerB, 
Dec  Dig,  I  18.* 

For  other  definitions,  see  Words  and  PhraaeB, 
vol.  3,  p.  2637;  vol.  7,  p.  0976;  vol.  8,  PPw  6022. 
e023.i 

6.  Words  ahd  Phbasks  —  *-'0ir  RxAaoirABU  ■ 

Tebms." 

The  phrase  "on  reasonable  terms"  in  com- 
mon parlance  means  the  charges  for  services 
rendered  or  the  price  of  goods  sold  and  delivered. 
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7.  CABBims  <S  19*)  —  Reasonabli  Rates  — 

EQUAUTT—QtrBSnON  JTOB  JUBT. 

What  is  reasonable  equality  in  the  ratea 
for  the  carriage  of  merchandise  of  tb«  same  de- 
BCTiption  between  the  same  points  ia  a  qnestion 
of  ntct. 

[EH.  Note.— For  other  caaea,  see  Carriers, 
Dec  Dig.  S  19.*] 

&  Gabbikbs  (I  13*)— Oauuoe  or  FBuaaT— 
Unjust  DiscBiitiNATioN— Statutbs, 

The  mere  tact  that  a  carrier  discriminated 
[n  favor  of  a  shipper  of  coal  by  carrying  coal 
for  it  between  designated  points  at  50  cents 
less  per  ton  than  it  granted  to  any  other  shipper 
does  not  show  a  violatloa  of  Acts  1882.  p.  47, 
No.  36  (V.  S.  3902-3004),  requiring  carriers 
to  give  all  persons  reasonable  and  equal  terms 
and  accommodations,  for  the  rates  chatted  may 
have  Ikco  reasonable  and  equal  witliin  the  law, 
tlMmgh  less  in  amonnt 

[Ed.  Note.— For  other  cases,  lee  Canriera, 
Dec  Dig.  i  13.*1 

9.  Gasbxebs  (I  19^I>noBiMnrATioiT— **Pab- 

TT  AGORIEVTO." 

One  sofferinc  a  loss  of  00  cents  per  ton 
on  coal  parcfaamd  by  it  1^  reason  of  the  fact 
that  a  carrier  transporting  the  coal  charged  him 
50  emta  per  ton  more  than  be  charged  another 
ithipper  is  a  "party  aggrieved"  within  V.  S. 
390<  making  a  carrier  liable  to  the  party  ag- 
^^^ed  for  overchargea,  in  violation  of  section 

[Ed.  Note.— For  other  caaea,  ae*  Carriers, 
Dee:  Dig.  I  19.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  J,  pp.  273-278;  vol.  8,  pp.  7569,  7570.] 

Exceptions  from  Washington  Ooun^  Court ; 
E.  L.  Waterman,  Judge. 

Action  by  the  State  against  the  Central 
Vermont  Railway  Company  for  damages  un- 
der y.  S.  3902-3904.  A  demurrer  to  the  dec- 
laration was  overruled,  and  defendant  ex- 
cepts.  Reversed  and  remanded. 

Ai^ed  before  ROWELU  C.  J.,  and  TT- 
I,EB,  MUNSON,  end  WATSON,  JJ. 

a  W.  Wilters  and  H.  H.  Powers,  tor  plain- 
tiff. Clarke  C  Fltts,  Atty.  Oen.,  for  the 
8tat& 

TYLER,  J.  This  Is  an  action  on  the  case 
broD^t  by  the  state  of  Termont  to  recover  of 
the  defendant  the  damage  that  the  plaintiff 
claims  to  have  sustained  by  reason  of  the  de- 
fendant's alleged  violation  of  sectiona  8902 
and  89M  of  tbe  Vermont  Statnte&  Section 
300Z  reads:  "A  pemm  or  corporation  opwat- 
Ing  a  railroad  shall  give  to  all  perscHis  rea- 
sonable and  equal  terms,  beneflta,  fadlltlee 
and  accommodations  for  the  transportation 
of  tbemselTe^  tbelr  agents  and  servanta,  and 
of  mcTcbandlae  and  other  i^operty  npm  such 
railroad;  and  fdr  the  use  of  the  d^ots, 
building*  and  grotmds  tboectf;  andt  at  any 
point  where  such  railroad  ccmnecta  with  an- 
other railroad,  reaaonable  and  equal  focUI- 
ties  of  Interchange."  8ectl<m  8904  provldea 
that  a  peracai  or  corporation  violating  these 
provisions  shall  be  liable  to  the  party  ag- 
grieved for  all  damages  sustained  by  reason 
of  audi  Tlolatlon  In  an  action  oa  the  case. 
The  amended  declaration  alleges  that  ever 


«V«r  other 


since  August  1, 1900,  the  defendaiit  has  own-! 
ed-and  operated  a  railroad  from  Alburgh  tO' 
Waterbury,  in  this  state;  that  the  plaintiff' 
has  been  obliged  to  buy  and  consume  large 
quantities  of  coal  for  Its  Asylum  for  the  In- 
sane at  Waterbury,  whldi  coal  had  to  be  ship- 
ped over  said  railroad  from  Alburgh,  as  that 
was  a  dlstrlbntlng  point;  that  It  was  the 
defendant's  duty  to  grant  to  all  persons,  in- 
cluding the  plaintiff,  equal  terms  and  rates 
of  freight  for  the  carrying  and  shipment  of 
coal  over  its  road  between  said  points ;  that, 
In  violation  of  its  duty,  the  defendant  had 
granted  to  George  Hall  Coal  Company,  a  cor- 
poration of  Ogdensburg,  N.  T.,  secret,  lower, 
and  unequal  terms  for  the  carrying  and  ship- 
ment of  coal  over  its  road,  between  said 
points,  than  It  had  glvHi  to  the  plaintiff  or  to 
any  other  person  or  corporation,  to  wit,  60 
cents  per  ton  less,  and  that  during  all  that 
time  it  had  carried  coal  from  Alburgh  to 
Waterbury  for  said  company  at  said  prefer- 
red ratea;  that  the  plaintiff's  only  means  of 
obtaining  coal  was  by  said  railroad;  that 
by  means  of  said  preference  the  George  Hall 
Coal  Company  was  able  to,  and  did,  crash 
out  and  prevent  competition  in  the  busineas 
of  selling  and  delivering  coal  at  Watwbuxy, 
and  the  plaintiff  has  been  compelled  to  and 
has  bought  all  Its  coal  of  said  coal  company 
at  50  cents  more  per  ton,  and  has  thns  been 
aggrieved  by  the  defmdant's  violation  of  the 
law,  and  Its  failure  to  grant  to  the  plain- 
tiff and  others  equal  torms  and  rates  of  freight 
for  carrying  coal,  and  that  an  action  has 
Oier«!bj  accrued  to  the  plaintiff  under  said 
statute.  The  defendant  having  demurred  to 
the  amended  declaration,  the  questlcm  la 
whether  Its  allegations  set  oat  a  cause  of  nxs 
Um  under  the  statute. 

At  common  law  a  canm<m  eanler  <tf 
freight  was  not  bound  to  treat  all  shippera 
alllce.  It  was  only  bonnd  to  carry  for  every 
shiK>er  at  a  reasonable  rate.  It  might  f  avmr 
any  particular  shlji^r  or  class  shippexs 
where  the  drcnmstances  of  tiie  case  warrant- 
ed a  dl>tlnctl<m,  aa  where  the  preferred  ship- 
per or  class  offered  goods  In  larger  quantities 
or  xatAec  such  condltlcms  tiiat  they  could  be 
transported  at  less  eaqunse;  Rut  there  Is  al- 
ways the  llinltatlfm  that  the  dlacrimtnatlm 
or  preferences  muat  be  reasonable,  and  the 
terms  must  not  be  unreasonably  w^nal.  It 
Is  equally  well  settled  that  It  Is  within  the 
power  of  a  state  Legislature,  with  reference 
to  commerce  within  the  state,  and  of  Con- 
gress, with  reference  to  Interstate  commerce, 
to  prescribe  the  rates  to  be  charged  by  pub- 
lic carriers  for  their  servloes,  so  l<mg  as  the 
charges  fixed  do  not  require  tiiat  the  services 
raid«ed  idkall  be  without  reasonable  cmn- 
pensatKm.  Smyth  t.  Amea,  169  U.  8.  466,  18 
Sup.  Ct  418,  42  L.  Ed.  810.  But  It  Is  held 
that,  tiiough  the  power  at  the  L^slature  to 
prescribe  the  charges  of  a  railroad  company 
Is  beyond  question,  it  Is  not  an  unlimited 
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power,  tt  Is  not  a  power  to  destroy  or  to 
compel  the  doing  of  a  service  without  re- 
ward, or  to  take  private  property  for  public 
use  without  Just  compensatiou  or  without 
due  process  of  law.  Budd  t.  New  York,  143 
U.  S.  617,  12  Sup.  Ot  468,  S6  L.  Ed.  247. 
See  numerous  cases  cited  In  the  opinion 
In  Smyth  v.  Ames,  169  U.  S.  523-525,  18 
Svp.  Ct  424,  42  L.  Ed.  841;  Georgia  B.  ft 
Bkg.  Oo.  V,  Smith,  128  U.  S.  174,  9  Sup.  Ct 
47,  32  L.  Ed.  377 ;  Cleveland,  C.  C.  &  St  L.  R. 
Go.  T.  Cloeser,  126  Ind.  348,  26  N.  E.  159,  9  L. 
R.  A.  754,  22  Am.  St.  Rep.  593;  Louisville  & 
N.  R.  Co.  T.  Commonwealth,  99  Ey.  132,  35 
8.  W.  129,  33  L.  R.  A.  209,  59  Am.  St  R^. 
457.  What  was  the  l^lalatlTe  intent  In  this 
case?  In  arrlvbig  at  the  Intent  of  the  Leg- 
islature, not  only  must  the  statute  in  every 
part  be  considered,  but  when  there  are  sev- 
eral statutes  In  pari  materia,  th^  must  all 
be  considered  together.  The  L^islatnre  at 
the  session  of  1882  passed  an  Act  No.  37 
(Laws  1882,  p.  47),  which  provides  that:  "A 
railroad  corporation  may  establish  for  their 
sole  benefit  a  toll  upon  all  passengers  and 
property  carried  on  their  railroad  at  such 
rates  as  are  determined  by  the  directors  of 
the  corporation,  and  may  regulate  such  con- 
veyance and  transportation,  the  weight  of 
loads,  and  other  things  in  relatlcm  to  the  nse 
of  the  road  as  the  directors  determine."  This 
section  provides,  however,  that  the  Supreme 
Court  may,  upon  petition  and  hearing,  alter 
or  reduce  the  toll  of  any  raUroad  operated  in 
this  state.  This  act  was  approved  November 
28.  1882.  took  elTect  February  1.  1883,  and 
gave  the  directors  authority  to  fix  the  toll  up- 
on all  property  carried  on  their  road.  It  now 
oonstltates  section  8896,  T.  S.  Act  No.  36  of 
that  year,  which  Is  embodied  ,in  sections 
890%  S908,  and  8901,  was  approved  on  tiie  fol- 
lowing day,  and  to^  effect  upon  its  passage. 
These  two  statutes  passed  at  the  same  ses- 
sion and  BO  nearly  contemporaneous  must  be 
consteoed  together,  or  rather  the  later  one 
must  be  construed  in  the  light  of  the  earlier 
on^  which  needs  no  constmctlon.  No.  86  Is 
entitled,  "An  act  to  prevent  unjust  discrimin- 
ation by  railroad  corporatlwis."  By  its  ex- 
press terms  it  rtiates  to  dlscrimlnatitm  to  the 
transportation  of  persons,  merchandise,  and 
otba  property  by  railroads.  The  words,  "fa- 
dlitles  and  acc(munodations,"  obviously  re- 
late to  the  shipping,  care,  and  delivery  of 
nierchandlse;  In  short,  to  all  the  Incidents  of 
tranqwrtatlim.  If,  as  the  defradant  claims, 
the  word  "terms"  is  inapt  to  signify  rates 
or  charges,  in  commcm  parlance  it  may  have 
'the  same  meaning  In  tiie  sense  in  which 
jteople  q^eak  of  the  terms  of  a  contract,  mean- 
ihg  the  thii^  to  be  dme  and  the  compensa- 
tion for  doing  them.  "On  reasonable  terms" 
is  tL  common  expression,  meaning  the  charges 
for  services  rendered  or  the  price  of  goods 
scAd  and  delivered.  From  the  posttlon  of 
the  word  in  the  section,  and  the  adequacy  of 
the  other  words  ,to  provide  tar  the  IncldMits 


of  tran^rtation,  It  is  difficult  to  under- 
stand "trhat  other  purpose  the  Legislature 
could  have  had  In  using  It  than  the  regula- 
tion of  freight  charges.  That  this  was  the 
purpose  Is  further  Indicated  by  the  language 
of  the  second  section:  "Two  or  more  corpo- 
rations whose  roads  connect  shall  not  charge 
or  receive  for  the  transportation  of  freight 
to  any  station  on  the  road  of  either  of  them 
a  greater  sum,"  etc.  The  second  section  fur- 
ther provides  that:  "In  the  construction  of 
this  section  the  sum  charged  or  received  for 
the  transportation  of  freight  shall  Include  all 
terminal  charges,"  etc  The  regulation  of 
charges  for  the  transportetlm  of  persons  and 
property  seems  to  have  been  one  purpose  of 
the  act  whether  the  transportation  Is  over 
one  line  or  connecting  lines  of  road.  That 
the  word  "terms"  used  in  section  8902,  pro* 
vldlng  that  a  person  or  corporation  operat- 
ii^  a  railroad  shall  give  to  all  parsons  rea- 
sonable and  equal  terms,  benefits,  etc,  in- 
cludes rates,  is  conclusive^  shown  by  section 
3904,  providing  that  section  3902  shall  not 
be  construed  so  as  to  prevent  the  Issuing  of 
excursion,  mileage,  and  conunutatlon  tickets, 
for  the  Issuing  of  such  tickets  Is  certainly 
the  fixing  of  rates  for  transportation.  ThA 
conclusion  is  therefore  Inevitable  that  the 
word  "terms"  In  Act  No.  36,  V.  S.  3902,  in- 
cludes charges  for  transportation.  The  re- 
quirements of  that  act  are  not  In  conflict 
with  those  of  No.  87,  which  gives  directors 
authority  to  fix  rates  subject  to  revlston  hj 
this  court  Manifestly  No.  36  was  passed  to 
enforce  upon  directors  the  obUgatlcm  to  make 
rates  reasonable  and  equal,  as  required  by 
the  common  law.  In  considering  these  acts 
It  must  be  observed  that  No.  S6  contelns  the 
word  "reasonable"  as  well  as  "equaL**  It 
reads: .  "Every  person  or  corporation  operat- 
ing a  railroad  shall  give  to  all  persons  reason- 
able and  equal  terms,"  etc  Therefore  the 
act  must  be  construed  so  as  to  give  force  and 
effect  to  both  words,  if  possible. 

The  General  Statutes  ot  New  Hampshire 
of  1870  (chapter  140,  |  2)  contains  a  provi- 
sion essentially  like  the  statute  upon  which 
this  action  Is  brought.  In  McDuffee  v.  P.  & 
R.  R.  Co.,  52  N.  H.  430.  IS  Am.  Bep.  72,  an 
action  brought  upon  that  statute,  it  was  held 
that  the  statute  was  declaratory  of  the  com- 
mon law,  and  not  In  derogation  ot  it  Tbe 
court  said  lo  tbe  course  of  an  elaborate  opin- 
ion: "The  common  and  equal  ri^^t  is  to 
reasonable  transportati<ni  service  for  a  rea- 
sonable compensation.  Neither  the  service 
nor  the  {nice  Is  necessarily  unreasonable  tte- 
cause  it  is  unequal  In  a  certain  narrow, 
strict,  and  literal  sense ;  but  It  is  not  a  rea- 
sonable service,  or  a  reasonable  price,  which 
is  unreasonably  unequal."  The  court  said 
in  Concord  ft  Portsmouth  R.  t.  Forsalth,  50 
N.  H.  1^  47  Am.  Rep.  181:  "Absolate  equal- 
ity in  the  price  rate  per  ton  for  the  carriage 
of  all  merchandise  of  tbe  same  description, 
over  equal  distancesr  Is  not  required,  bat  -a 
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price  rate  wblch  sliall  be  reasonably  equal 
(or  all.  By  enacting  tbat  'the  rates  shall  be 
the  same  for  all  persons,  and  for  lU:e  descrip- 
tions of  freight  between  the  same  points,* 
the  Leglslatare  could  not  hare  Intended  an 
eqiuMty  that  is  absolute,  fixed,  and  unvary* 
Si^,  if  such  eqnallty  Is  unreasonable."  The 
court  proceeded  to  say  that  the  whole  secticm 
most  be  considered  In  order  to  find  the  true 
constniction ;  that  the  flrat  <Uaii8e,  requiring 
that  the  rates  shall  be  the  same.  Is  explained 
by  the  second  clause,  requiring  that  "aH  per- 
sons shall  hare  reasonable  and  equal  terms" ; 
that,  "taken  together,  it  Is  plain  that  no  ar* 
bltrary  rule  of  absolute  eqnallty,  but  one  of 
reasonable  and  Jnet  eqnallty,  was  Intended." 
The  court  further  said  that  custom  In  all 
brancSies  of  business  always  has  been  to 
more  a  large  amount  of  a  given  commodity. 
In  one  parcel  or  In  a  given  time,  at  a  less 
price  per  ponnd,  yard,  or  ton  than  a  smaller 
quantity  of  the  same  commodity  delivered  In 
smaller  parcels  at  different  times ;  that  the 
expense  of  handling,  carrying,  and  storing 
the  smaller  amount  Is  greater  pro  rata  than 
that  of  tiie  same  operations  upon  the  lai^er 
amount  In  one  body,  and  that  a  discrimina- 
tion in  favor  of  the  lai^r  dealers  is  not  in- 
equality, but  reasonable  equality. 

In  Lough  V.  Outerbrldge,  143  N.  Y.  271,  88 
N.  £.  292,  25  L.  R.  A.  674,  42  Am.  St  Rep. 
712,  the  court  laid  down  the  broad  rule  that, 
when  the  conditions  and  circumstances  are 
Identical,  the  charges  to  all  shippers  for  the 
same  service  must  be  equal;  but  It  was  fur- 
ther held  that  a  carrier  may  lawfully  depart 
from  the  standard  or  usual  rates  If  such 
latea  are  reastmable.  and  the  deviation  Is  in 
favor  of  particular  customers  for  special  rea- 
■ODfl  not  applicable  to  the  whole  public  That 
court  went  to  the  extent  of  holding  tbat  a 
carrier  may  give  reduced  rates  to  customers 
stipulating  to  give  It  all  tbelr  business  and 
refuse  those  rates  to  others  who  are  not  able 
or  willing  to  so  stipulate,  provided  the  charges 
exacted  from  those  not  Joining  in  the  stipu- 
lation are  not  excessive  or  unreasonable ;  but 
It  is  not  necessary  to  canr  the  rule  to  tbat 
extent  In  the  present  case.  In  Fltchburg  R 
Co.  V.  Gage,  12  Gray  (Mam.)  899,  the  court 
laid  down  the  rule  of  reasonable  compensa- 
tion, and  said  that  if,  for  special  reasons,  in 
isolated  cases,  the  carrier  sees  fit  to  stipu- 
late for  the  carriage  of  goods  or  merchandise 
of  any  class  for  Individuals  for  a  certain 
time  or  lii  certain  quantities  for  lesB  com- 
pensation that  what  is  the  usual,  neceraary, 
and  reasonable  rate,  he  may  undoubtedly  do 
■o  without  thereby  entitling  all  other  persons 
and  parties  to  the  same  advantage  and  relief. 
It  was  decided  in  Concord  &  Portsmouth 
Railroad  t.  Forsalth,  suiwa.  that  a  railroad 
company  is  not  bound  to  carry  large  and 
■mall  quantities  of  the  same  kind  of  mer- 
chandise between  the  same  points  at  the  same 
price.   The  same  rule  is  stated  in  Avlnger 


V.  So.  Car.  Ry.  Co.,  29  S.  C.  265,  T  S.  B.  493, 
IS  Am.  St.  Rep.  Tie.  See  Root  v.  L.  I.  R. 
Co.,  114  N.  T.  300,  21  N.  E.  403,  4  L.  R.  A. 
331,  11  Am.  St  Rep.  643,  cited  In  11  Am.'& 
ETng.  Ency.  643,  where  in  the  notes  the  rule  Is 
stated  that  a  railway  company  may  discrim- 
inate In  favor  of  companies  shipping  large 
quantities  of  freight,  that  all  discriminations 
are  not  necessarily  unreasonable  or  unjust, 
and  that  only  those  that  are  unreasonable  or 
unjust  are  unlawful.  In  the  main  case  there 
was  a  discrimination  In  carrying  coal,  and  It 
was  held  that  It  could  not  be  determined  as 
matter  of  law  that  the  dlscrlmlDatlon  was 
unjust.  In  6  Cyc.  498  the  rule  is  given  that 
there  may  be  a  discrimination  in  rates  when 
founded  on  a  reasonable  difference  in  the  con- 
ditions attending  the  different  shipments. 
The  rule  Is  recognized  in  Sargent  v.  B.  &  L. 
R.  Co.,  116  Mass.  416,  under  a  statute  con- 
taining the  same  requirements  as  our  Act  No. 
86.  It  may  be  considered  a  well-established 
rule  of  the  common  law  tbat  the  carrier  can- 
not be  charged  with  allowing  undue  prefer- 
ences to  a  class  of  customers  where  the  char- 
acter of  their  shipments  justifies  a  distinc- 
tion, and  It  is  equally  well  settled  tbat  what 
Is  reasonable  equality  In  the  rates  for  the 
carriage  of  merchandise  of  the  same  descrip- 
tion between  the  same  polnte,  and  whether 
the  rates  are  reasonably  equal  are  questions 
of  fact  Upon  the  authorities  it  must  be  held  • 
that  T.  S.  8902.  Act  No.  36,  Is  declaratory  of 
the  common  law.  The  only  averment  In  the 
declaration  of  a  violation  of  the  statute  Is 
that  the  defendant  discriminated  In  favor  of 
the  George  Hall  Coal  Company  by  shipping 
coal  for  it  between  certain  points  on  the  de- 
fendant's road  at  50  cents  less  per  ton  than 
It  granted  to  any  other  person  or  corporation 
or  to  the  state  of  Vermont  The  fact  that 
the  rates  charged  In  this  case  were  less  than 
those  charged  to  others  does  not  entitle  the 
plaintiff  to  a  judgment;  for,  as  has  been 
shown,  the  rates  charged  may  have  been  rea- 
sonable and  equal  within  the  meaning  of 
the  law,  though  less  in  amount  The  de- 
murrer admits  the  allegation  tbat  the  plain- 
tiff suffered  a  loss  of  50  cento  per  ton  on  coal 
purchased  by  it,  which  brings  it  within  the 
definition  of  "aggrieved  person"— one  whose 
rights  have  been  Injuriously  affected. 

Judgment  reversed,  demurrer  sustained, 
declaration  adjudged  Ineufflclent,  and  cause 
remanded. 


STATE  V.  RUTLAND  R.  CO. 
SAME  V.  CENTRAL  VERMONT  RY.  CO. 

(Supreme  Court  of  Vermont.  Grand  Isle.  Nov. 

.  21,  1908.) 

1.  Statutes  (8  217*)— Constbuction— Leois- 

UTIVB  HiSTOBT— CONTEHFOBAITBOTTS  PBAO- 
TICAI.  CONSTBUOTIOK. 

The  conrt  in  const  ruing  a  statnt^,  the 
meaniog  of  which  is  in  doubt,  will  consnlt  the 
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.legislative  liiBtoiy  of  the  itatote  and  any  c<hi- 
tempotaneoua  practical  cotutraetion  given  by  of- 
ftceis  charged  with  ita  application  and  enforce- 
ment. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Dec.  Dig.  I  217.*] 

2.  Evidence  (|  29*) — Judicial  Notice. 

The  coart  will  take  judicial  notice  of  the 
legislatiTe  histoiy  of  a  statute  and  con  tempo  ran- 
eons  practical  oonstracticm  given  by  officers 
charged  with  its  enfbzcemeot. 

[Bd.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  I  37 ;  Dec.  Dig.  {  29.*] 

5.  Statutes  (|  1 67*)— Repeal  bt  Revision. 

A  statute  which  is  a  revision  of  prior  stat- 
utes on  the  aubject,  and  which  is  intended  as  a 
substitute  for  toe  prior  statutes,  and  which  de- 
clares that  the  liability  accruing  under  the  prior 
statates  before  a  designated  date  shall  not  be  af- 
fected, repeals  tba  prior  statutes. 

[Ed.  Note.— For  other  eases,  see  Statates, 
Cent  Dig.  I  242;  Dee.  Dig.  I  107.*] 

4.  STATUTBS  (f  218*)  — CONeTEUCTIOW- CON- 
TElfPOBAnEOUS  PBACIICAL  CONSTRUCTION. 
Where  the  language  of  a  statute  Is  ambig- 
nous  and  susceptible  of  two  reasonable  inter- 
pretations, weli^t  will  be  given  to  the  doctrine 
of  contemporaneous  practical  construction. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  2&1;  Dea  Dig.  |  21S.«] 

6.  Statutes  (S  212*)  —  Conbtbuction  —  Fbb- 
suifpnoNs. 

It  is  presumed  that  the  Legislature,  In 
adopting  a  statute,  knew  of  the  prior  law  oa 
the  subject  and  oC  tlie  practical  constmctlon 
it  had  received. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  280;  Dec.  Dig.  |  212.*] 

6.  Statutes  (i  206*)— Comstbuctioh— Enraov 

OP  WOBDB. 

Effect  most  be  given,  if  possiUe,  to  every 
word,  clause,  or  sentence  of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig-  f  283 ;  Dec  Dig.  I  206.*] 

7.  Taxation  (8  883*)— Railboads— Statdteb 
— Co  nstbuction  . 

P.  S.  713.  714,  717,  imposing  a  tax  for 
each  fiscal  year  on  the  appraised  value  of  cor* 
porate  franchises,  etc.,  payable  semiannually, 
providing  that  for  each  fiscal  year  a  railroad 
corporation  mav  In  lieu  thereof,  at  its  option, 
pay  a  graduatea  groae  earnings  tax,  and  requir- 
ing returns  of  the  eross  earnings  for  semian- 
nual periods,  etc.,  when  considered  in  the  light 
of  the  legislative  history  of  railroad  taxation 
and  the  contemporaneous  coostruction  i^ven  by 
administrative  officers,  and  when  considered  in 
connection  wEth  sections  894  and  695,  providing 
for  the  imposition  of  additional  taxes  and  the 
refunding  of  excessive  ta^s,  require  that  the 
rate  of  the  gross  earnings  tax  shall  be  determin- 
ed on  the  gross  earnings  during  the  fiscal  year 
for  which  the  tax  is  to  be  paid.  • 

[Ed.  Note.— For  other  cases,  see  Tazad<m, 
Cent.  Dig.  S  6Q7 ;  Dec.  Dig.  {  S9S.*] 

8.  Taxation  (fi  MO*)  —  Raiiaoadb  —  Ad  Va- 

LOBEH  Tax— Gboss  Babninqs  Tax— Option. 
A  railroad  company  exercising  Its  option  to 
pay  the  gross  earnings  tax  imposed  by  P.  S. 
714.  in  lieu  of  the  ad  valorem  tax  Imposed  by 
section  713,  which  erroneoasly  computed  the 
amount  of  the  gross  earnings  tax,  and  which 
did  not  pay  the  full  amount  of  Uie  tax  com- 
puted, is  not  liable  for  the  ad  valorem  tax,  since 
section  694  provides  a  remedy  by  imposing  an 
additional  tax  for  which  the  corporation  is 
liable,  and  for  nonpayment  of  which  it  is  sub- 


ject to  the  same  penalties  as  tor  neglecting  an- 
nnal  or  semiannual  taxes. 

[Ed.  Note.— For  oOua  cases,  see  Taxation, 
Dec  Dig.  I  840.*] 

Exceptions  from  Grand  Isle  County  Coart ; 
Seneca  Haselton,  Judge. 

Actlmis  by  the  State  against  the  Rutland 
Railroad  Company  and  against  tbe  Central 
Vermont  Railway  Company.  There  were 
Judgments  for  the  state  in  each  action  ren- 
dered on  an  agreed  statement,  and  defend- 
ant in  each  action  excepts.  Judgment  in 
each  case  reversed. 

Argued  before  ROWELL,  a  J.,  and  HGN- 
SON  and  WATSON,  JJ^  and  MILES,  Su- 
perior Judge. 

0.  W.  Witters,  for  Central  Vermont  Ry. 
Co.  H.  Henry  Powers,  for  Rutland  Railroad 
Co.  Clarke  C.  Fltts,  Atty.  GeiL,  and  Hale 
K.  Darling,  for  the  State. 

WATSON,  J.  By  P.  S.  713,  for  each  fiscal 
year  beginning  with  the  Ist  day  of  January, 
a  tax  Is  assessed  upon  the  property  and  cor- 
porate franclilBe  of  each  person  or  corpora- 
tion owning  or  operating  a  railroad  located 
In  whole  or  In  part  within  this  state  at  tbe 
rate  of  1  per  cent  of  the  appraised  value 
thereof,  payable  semiannually.  By  section 
714  for  each  such  year  a  person  or  corpo- 
ration thus  owning  or  (^>eratlng  a  railroad 
so  located  may,  In  lieu  of  the  tax  assessed  In 
the  preceding  section,  pay  to  tbe  state  in 
the  manner  and  at  the  times  ^>eclfled  In  tbe 
third  following  Kctlon  <717)  2%  per  cent  of 
such  part  of  the  entire  gross  earnings  de- 
rived from  all  sources  as  does  not  exceed 
$2,000  per  mile  ot  tbe  roadbed  of  such  rall- 
TOad  located  wltUn  this  state  witti  provisions 
for  graduated  rates  according  b>  mpwAHoA  In- 
crease In  tbe  gross  earnings  per  mile.  And 
by  section  717  such  person  or  corporation  ac- 
cepting the  provisions  of  section  714  shall 
make  returns  of  tbe  gross  earnings  of  such, 
railroad  for  semiannual  periods  specified, 
and  shall  within  30  days  thereafter  pay  to 
tbe  state  treasurer  the  percentage  of  such 
gross  earnings  provided  in  the  section  last 
named. 

One  question  Is  whether  under  section  714 
tbe  tax  Is  to  be  rated  according  to  the  gross 
earnings  per  mile  for  the  full  fiscal  year,  or 
only  for  the  semiannual  period  on  which  the 
particular  payment  Is  to  be  based.  The 
meaning  of  the  statute  In  this  respect  being 
in  donbt,  we  consult  tbe  legislative  history 
of  tbe  law  taxing  railroads  in  this  state 
during  the  last  quarter  of  a  century,  and 
any  contemporaneous  practical  coostruction 
given  by  the  officers  charged  with  tbe  appli- 
cation and  ^forcemeot  of  Its  provisions — all 
of  Judicial  notice — as  aids  In  arriving  at  the 
true  Intention  of  tbe  statute  under  consid- 
eration. The  first  enactment  of  a  similar  na- 
ture that  has  come  to  our  attention  Is  Act 
No.  1,  p.  6.  Laws  IS^  of  which  section  11 
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proTlded  Out  ererj  corporation,  person,  or 
petwms  owning  or  openOng  a  railroad  In 
tbiB  state  Bboold  pay  a  tax  on  tlie  attire 
groea  earnings  of  anch  railroad  If  situated 
wholly  within  this  state;  and.  If  situated 
partly  within  and  partly  without  the  state, 
the  tax  should  be  upon  snch  proportion  of 
the  entire  gross  earnings  as  the  mileage  of 
the  trains  run  in  the  state  bore  to  the  mile- 
age of  all  trains  run  on  the  entire  line  of 
road.  By  section  12  the  tax  was  to  be  rated 
according  to  tbe  earnings  per  mile  of  road 
in  tills  state,  and  assessed  at  the  rate  of  two 
per  cent  on  the  first  $2,000  a  mile  of  total 
earnings  if  lees  than  tliat  sum,  and  at  a 
graduated  rate  on  the  gross  earnings  above 
that  sum,  in  this  respect  essentially  like  tbe 
law  now  in  force.  And  by  section  13  the 
tax  was  payaUe  one-half  semiannually,  and 
to  t>e  iMLSed  upon  the  gross  earnings  during 
tbe  six  months  terminating  at  times  speclfled. 
The  law  of  section  12  was  re-enacted  with 
some  additions  as  a  part  of  Act  No.  6,  p.  7, 
Laws  1884.  However,  as  far  as  material 
here,  the  law  continued  the  same  The  tax 
thereunder  was  not  in  tenns  characterized  as 
either  annual  or  semiannual,  yet  from  the 
time  of  Its  original  enactment  until  the  fall 
of  1800,  when  the  law  so  far  as  It  sought  to 
tax  earnings  derived  from  interstate  cnn- 
merce  was  declared  unconstitutional  (Ver- 
mont A  Can.  B,  B.  CkK  V.  Vt  R.  R.  Co., 
«3  Vt  1.  21  Atl.  362,  781,  10  L.  B.  A.  062; 
8.  c:  ISO  D.  8.  630,  16  Sup.  Ct  113.  40  Ed. 
284),  the  sncceasive  commissioners  of  state 
taxes  construed  the  statute  as  laying  a  semi- 
annual tax  and  acted  upon  this  construction 
In  its  execution.  Act  No.  S,  p.  Q,  Laws  1890, 
entitled  "An  act  to  provide  a  revenue  for  the 
payment  of  state  expraises,"  was  approved 
November  26th  and  took  effect  from  its  pas- 
sage. Ttiat  act  was  a  revision  of  the  whole 
sabject-mattor  of  taxation  for  the  purpose 
named  in  the  title,  and  was  Intended  as  a 
sobstltDte  for  the  law  of  1882  and  amend- 
ments and  additions  thereto;  and  the  latter 
-law,  as  far  as  It  related  to  taxes  on  the  gross 
earnings  of  railroads — b^ond  this  we  have 
no  occasiota  to  speak — was  by  Implication  re- 
pealed thereby  (Barton  National  Bank  v,  At- 
kins, 72  Vt  33,  47  Atl.  176),  except  that  by 
section  46  of  the  new  act  the  liabilities  of 
companies  and  persons  to  pay  to  the  state 
taxes  which  accrued  prior  to  July  1,  1800, 
under  the  law  then  existing  were  not  to  be 
affected.  Ttiat  the  legislature  Intended  such 
a  r^>eal  of  the  previous  law  is  clearly  shown 
by  thus  expressly  continuing  It  In  force  as 
to  the  liabilities  for  taxes  imposed  tinder  It 
By  the  act  of  1800  provision  was  made  for 
tbe  asBeaament  of  a  tax  upon  the  appraisal 
of  the  property,  taking  into  consideration  the 
corporation  franchise  of  a  railroad  In  ttils 
states  payable  semiannually  (section  14),  with 
tbe  further  provision  that,  In  lieu  of  the  tax 
tbas  assessed,  the  owner  or  operator  of  such 
railroad  might  "annually"  pay  to  the  state  a 
lamed  arbitrary  percentage  on  the  gross  earn- 


ings thenot  Section  17.  And,  If  tba  jfxo- 
visions  of  ttiis  <^onal  privilege  were  ac- 
c^ted,  semiannual  returns  of  the  gross  earn- 
ings were  required,  and  wltiiin  a  time  limited 
th^eafter  the  percentage  paid  for  flw  period 
covered  by  said  returns.  Sectloaia  Tbe  law 
of  these  sections  became  sections  Id,  21^  21, 
Act  No.  20,  p.  20,  Laws  1002,  without  change 
material  exc^t  that  In  section  19  the 
tax  on  the  ai^ralsal  was  in  terms  also  to 
be  "annually"  assoesed.  Mor  so  ter  as  ma- 
terial here  was  the  law  of  lOCE!  changed  ttj 
Act  No.  20,  p.  Laws  1004,  except  that  in- 
stead of  tbe  provision  being  as  before  that 
such  (^tional  tax  ml^t  be  paid  "annually," 
It  was  "for  tbe  fiscal  year  beginning  with 
the  flftt  day  of  January,  1006,  and  for  each 
year  thereafter;"  and,  if  such  option  for  the 
first  six  months  of  the  year  was  not  accepted, 
it  could  not  be  for  tbe  rest  of  the  year. 
Section  0.  In  1006  the  statute  was  amended 
to  read  as  it  now  does  with  some  Immaterial 
change  of  language  in  the  general  revision. 
Laws  1906,  p.  36,  No.  37,  S  1;  P.  8.  714. 
The  phrase,  "for  the  fiscal  year,**  eta,  was 
retained,  and  an  optional  privilege  was  given 
to  pay  graduated  rates  on  the  gross  earnings 
In  principle  like  the  law  of  1882  and  1884, 
In  lieu  of  the  regular  tax  assessed  on  the 
appraisal  with  tbe  further  provision,  which 
was  first  contained  in  the  Act  of  1904,  In  ef- 
fect limiting  the  right  of  option  to  its  exer- 
cise for  the  entire  year. 

It  Is  well  settled  that  where  the  language 
of  a  statute  Is  ambiguous  and  susceptible  of 
two  reasonable  interpretations,  weight  Is 
given  to  the  doctrine  of  contemporaneous 
practical  construction.  In  re  National 
Ouard,  71  Vt  403,  45  Atl.  1051;  State  v. 
Stlmpson,  78  Vt  124,  62  Atl.  14,  1  L.  R.  A. 
(N.  8.)  1153;  Houghton  v.  Payne,  104  U.  8. 
88,  24  Sup.  Ct  590.  48  Iv.  Ed.  888;  Whltte- 
more  v.  People,  227  111.  453,  81  N.  B.  427. 
Under  this  doctrine  the  practical  construc- 
tion given  to  the  law  of  1882  and  1884  by  the 
administrative  officers  whose  duty  It  was 
to  carry  It  into  execution  for  the  loigtb  of 
time  before  stated  would  be  entitled  to  great 
respect  and  perhaps  would  be  controlling 
In  the  interpretation  of  the  stetute  here  tm- 
der  consideration,  did  not  the  latter,  viewed 
in  the  light  of  legislative  history  and  the 
practical  construction  given  to  the  earlier 
law.  contain  indicia  of  an  Intention  by  the 
Legislature  to  give  it  a  dltFerent  meaning. 
As  before  ol>8erved,  the  law  of  1882  and  1884 
was  without  terms  expressly  diaracterlzlng 
the  tax  assessed  thereby  as  either  annual  or 
semiannual  as  distinguished  from  the  other, 
and  the  language  In  this  respect  may  well  be 
said  to  have  been  of  doubtful  Import  It  Is 
presumed  that  the  Legislature  was  Informed 
of  this  law  and  of  the  practical  construction 
It  had  received,  giving  tbe  tax  a  semiannual 
character,  when  the  subsequent  acts  w^e 
passed.  Suth.  Stat.  Const  (2d  Ed.)  H  403, 
499.  In  the  light  of  this  Information  It  en- 
acted tlie  law  of  1800,  expressly  providing 
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that  payment  of  an  arbitrary  percentage  on 
the  gross  earnings  might  "annually"  be  made 
in  lieu  of  the  tax  on  the  appraisal,  and  the 
same  language  was  used  In  the  act  of  1902. 
In  the  amendment  of  1904  the  language  was 
changed  from  the  word  "annually"  to  "for 
the  fiscal  year  beginning,"  etc,  words  equally 
or  more  definite,  with  a  further  provision 
declaring  that  no  right  to  exercise  such  op- 
tl4m  In  the  second  half  of  the  year  should 
exist  except  that  It  bad  been  exercised  in  the 
first  Thus  by  the  two  provisions  an  inten- 
tion Is  Indicated  to  make  the  optional  tax  an 
annual  one  rather  tiian  semiannual.  The 
same  provlalonB  were  carried  forward  into 
the  law  of  1906,  which  changed  the  previously 
existing  optlMial  i^t,  "for  the  fiscal  year 
beginning,"  eta,  to  pay  an  arbitrary  rate  per 
cent  on  the  gross  earnings,  to  the  same  right 
"for  the  fiscal  year  beginning,*'  etc.,  to  pay 
graduated  rates  on  the  gross  earnings  In 
lieu  of  the  regular  tax  on  the  appraisal,  also 
for  the  fiscal  year.  In  view  of  the  law  of 
1882  and  1884  and  its  known  practical  con- 
atruetlon,  the  insertion  of  the  two  above- 
named  provisions  in  the  subsequent  actst  as 
before  noticed,  can  reasonably  be  accounted 
for  only  as  an  Intnktlon  by  the  lawmakers  to 
make  the  tax  an  annual  one  Instead  of  semi- 
annual, as  by  the  earlier  law  under  the  con- 
struction given.  To  hold  that  such  was  not 
the  effect  would  be  to  render  the  words  so  in- 
serted without  force,  a  holding  not  In  har- 
mony with  the  elementary  rule  of  construc- 
tion that  effect  must  be  ^ven,  if  possilde,  to 
every  word,  cdause,  and  sentence  of  a  statute. 
And,  the  tax  being  for  the  flacal  year,  to 
make  the  jvovlslon  tberefm  effectual,  the  rate, 
by  Im^lcatlon,  Is  to  be  determined  by  the 
gross  earnings  during  the  same  period.  The 
lAiraae  "In  the  manner  and  at  the  times  sped- 
fled  In  tbe  third  following  section"  (P.  8. 
717)  does  not  Indicate  otfawwlse;  for  that 
section  proTldes  only  for  returns  of  the  gross 
earnings  on  which  to  iMse  the  sonlannual 
payments,  and  q;ieclfles  ttie  times  within 
whtdi  sQcb  payments  shall  be  made:  We 
bold,  therefore,  that  the  rato  is  to  be  de- 
termined upon  tbe  gross  earnings  during  tbe 
fiscal  year  for  which  tbe  tax  Is  to  be  paid. 

It  iB  said,  bowever,  that  as  a  practical  fact 
the  gross  earnings  of  a  railroad  are  not  uni- 
formly the  same  between  the  two  six-months 
periods  of  the  year,  consequently  under  the 
above  amstrnctlon  there  might  be  an  excess 
over  the  true  amount  by  law  to  be  paid  at 
the  end  of  tile  first  semiannual  period ;  that 
It  is  hardly  probable  that  the  Legislature 
has  passed  a  law  taking  more  of  the  taxpay- 
er's money  than  it  ought  for  the  sake  of  re- 
tamlng  It  at  tbe  end  of  the  year;  and  that, 
on  the  oth»  hand,  if  the  rate  is  determined 
1^  tbe  gross  receipts  for  each  six-months 
period,  there  can  be  no  such  thing  as  an  over- 
paymrat  during  the  fiscal  year.  It  is  true 
that,  if  the  rate  is  determined  by  the  gross 
earnings  for  semiannual  periods,  the  exact 
amount  required  by  law  to  be  paid  can  al- 


ways be  ascertained,  while  under  tbe  con- 
struction given  there  may  be  an  overpaym«it 
at  the  end  of  the  first  half  of  the  year,  or  the 
amount  paid  may  be  too  small.  Tet  the  force 
of  this  ai^nment  Is  In  support  of  the  con- 
struction here  given,  since  by  mwirtwg  provi- 
sion for  the  rounding  of  any  ^cess  paid  <P. 
B.  695).  and  for  an  additional  tax  in  case 
the  Commissioner  finds  that  owing  to  the 
Incorrectness  of  a  return,  or  any  other  cause, 
a  tax  paid  Is  too  small  (P.  8.  694),  manifest- 
ly tbe  Legislature  contemplated  that  there 
might  be  such  a  condition  of  things  as  to 
make  the  law  of  these  sections  applicable. 

The  facts  of  record  show  that  the  defend- 
ant in  each  case  duly  and  seasonably  elected 
to  accept  the  provlsicms  of  section  714,  and 
that  the  Rutland  Railroad  Company  paid  to 
the  state  the  amount  of  the  tax  ctmiputed 
with  the  rate  determined  by  the  groes  earn- 
ings of  the  respectlTe  semiannual  periods  on 
which  the  several  iiaymenta  were  based,  in- 
stead of  the  amount  onnpated  with  tbe  rate 
determined  by  the  gross  earnings  for  the  fall 
fiscal  year,  aa  required  by  tlie  statute  under 
tiie  constmctiim  here  glvoi ;  that  the  Gentral 
Vermont  Railway  Company  computed  the  tax 
with  the  rates  determined  in  the  same  way. 
and  paid  to  the  state  tbe  major  part,  but  not 
the  full  amount,  of  tbe  tax  so  ctnaputed. 
The  state  contends  that,  since  in  each  case 
the  payments  made  were  iMURd  upon  an  er>- 
roneous  method  of  computation,  the  defend- 
ants have  not  legally  availed  themselves  of 
the  option,  and  that  conseqnoitly  th^  are  li- 
able for  taxes  on  tbe  aroralsal  of  their  'pmp- 
erty  and  corporate  franchises  under  section 
713.  In  suMMnt  of  this  position,  it  is  ar> 
gued  that  section  714  creates  no  legal  liabil- 
ity on  the  defoidants'  part  to  pay  the  sum 
therein  provided  for  in  lien  of  the  tax  on  the 
appraisal,  that  a  poymrat  tbraeof  is  pntdy 
voluntary,  and  that  no  metltod  is  provided 
whereby  the  state  may  oiforce  it  Bat  tbe 
fact  that  paymoit  upon  the  gross  earnings 
was  optional  did  not  in  itself  make  tlie  pay- 
ments so  made  volmitary.  Tbe  defendants 
were  by  statute  obliged  to  piv  a  tax,  and 
it  would  be  on  the  aK>ral8al  unless  tbey  ac- 
cepted the  option  glvoi  them  also  by  ^tnte 
to  pay  on  the  gross  earnings.  The  payment 
of  tlie  percentage  specified  was  none  tbe  less 
mandatory  under  the  optlcmal  provision  wtara 
accepted  than  was  the  tax  on  the  appraisal 
had  the  option  not  been  exerdaaL  In  eltiieF 
form  money  paid  is  a  tax. 

In  principle  the  effect  of  thta  optional  right 
is  not  unlike  that  under  «mslderation  in 
Baker  v.  Sherman,  77  Vt  167,  SO  AtL  167. 
There  in  a  former  suit  between  the  same  par^ 
ties,  upon  the  same  cause  at  actloai  tbe  de- 
fendants after  verdict  moved  in  arrest  of 
Judgment,  whldi  motion  was  finally  sustained 
in  this  court,  and  tlie  declaration  held  bad. 
Tbe  court  granted  leave  to  amend  and  a  new 
trial  on  terms  imposed,  and  ordered  that,  If 
a  new  trial  was  not  vranted  on  the  terms  Im- 
posed, lodgment  abonld  be  arrested.  Uie 
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ease  being  remanded  to  tbe  county  court,  tbe 
idalntlffB  tiected  to  eabmlt  to  an  arrest  of 
Jod^nent  ratber  than  to  amend  tlie  writ 
and  proceed  to  a  new  trial  on  tbe  terms  Im- 
posed. A  new  suit  was  then  brought  for  the 
same  canae  of  action,  and  by  the  plea  of  Uie 
statute  ot  llmltatlonB  and  ideadinga  subse- 
qumt  thereto  the  question  i^th«r  tbe  plaln- 
tlffB  ToIuntarllT  abandoned  the  former  suit 
was  pat  In  Issoe;  Tbe  detoidanta  oontemded 
that  the  election  between  the  two  coursee 
made  the  election  to  sobmit  to  an  arrest  of 
lodgment  a  Tolontary  abandonment  of  tbe 
iDlt  Xa  holding  to  tbe  contrary  the  court 
said:  "But  it  Is  to  be  observed  that  this  was 
not  a  case  in  which  the  plalntUfs  could  do 
tither  or  neither  of  two  things.  Tb^  sought 
to  hold  the  Tcrdict  which  they  had  obtained, 
bat  were  compelled  to  abandon  It  and  to  take 
one  of  two  courses,  both  of  whlcb  were 
against  their  will.  Under  such  circumstances 
tbe  taking  of  one  course  ratber  than  the  oth- 
er does  not  make  tbe  oooise  taken  voluntary 
In  any  proper  sense.  *  *  *  In  submitting . 
to  an  arrest  of  Judgment  when  In  a  dilemma 
not  of  their  own  seeking  bat  forced  upon 
them,  the  plaintiffs  were  acting  under  ju- 
dicial compulsion."  Section  604  of  the  stat- 
tite,  to  which  reference  has  already  berai 
made,  provides  ample  remedy  by  requiring 
the  commissioner  In  case  he  finds  that  owing 
to  the  lucoirectness  of  a  return,  or  any  oth- 
cause,  a  tax  paid  Is  too  small,  to  assess 
an  additional  tax  sufficient  to  cover  the  defi- 
cit, and.  If  tbe  additional  asseasment  Is  not 
paid  within  the  time  therein  spedfled,  the 
person  or  corporation  against  whom  It  is  as- 
sessed becomes  liable  to  the  same  penalties 
as  for  n^ect  to  pay  annual  or  semlannoal 
taxes. 

It  follows  that  on  the  agreed  cases  the 
state  Is  not  entitled  to  recover  In  either  suit. 

In  each  case  judgment  reversed,  and  judg- 
ment tot  the  defendant,  without  costs. 


a.  D.  KSYBS  &  CX>.  V.  UNION  PAC.  TEIA 
CO. 

(Sopreme  Court  of  Termont.   Ratland.   Oct.  8, 
1908.) 

1.  Pkihcipax.  Awn  Aoemi  (1 103*)— PowEBS  or 

AOUTT— ConXRACI  or  AoENCT— CONSTBtlC- 
TIOM. 

Defendant's  branch  store  was  in  charge  of 
a  manager,  who  conducted  the  business  under  a 
contract  providme  that  he  should  ha%'e  genera] 
chaive  of  tbe  sale  of  defendant's  merdiandise, 
should  sell  only  the  merdiandise  Intrusted  to 
him,  and  authorizing  him  to  incur  exiMnses  for 
salaries  of  emplo^,  commissions  of  salesmen 
for  goods,  the  hire  of  horses  and  wagons  for  de- 
livering merchandise,  eta,  and  other  petty  items 
necessary  to  maintain  tbe  store  and  prosecute 
the  busitMss,  and  fnrtlier  providing  that  he 
sbonld  have  no  Authority  to  snhjeet  defendant 
to  any  llablUty,  except  as  thereinbefore  express- 
ly declared,  and  that  expenses  and  dlsburse- 
ments  not  named  therein  should  be  incurred 
only   by  express  anthori^  fnaa  defendant. 
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BeUL  that  tbe  manager  was  not  anOoriiad  to 
purchase  goods  to  repleniidi  the  stodu 

[Ed,  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  278;  Dee.  Dig.  |  m*] 

2.  Pbincipax  and  Agent  (i  103*)— Powwsa 
or  Agent— Pttrchases,  Sales,  and  COn- 
VETANCEB— Implied  Authobtft. 

Anthority  vt  an  agent  to  buy  cannot  prop- 
erly be  inferred  from  an  authority  to  sell. 

[Bd.  Note.— EVw  oth«  casss,  see  Ftinoipal  and 
Agent,  CenL  Dig.  |  2TB;  Dec  Dig.  »  m*] 

8.  PUHOIPAL  AND  AOKNT  (|  124*)— POWUB 

or  Agenis-Imflixd  Authobitt  —  Conduct 
or  Pbincipal— Questions  job  Jubt. 

Whether  defendant's  agent  bad  so  conduct- 
ed the  business  by  permission  of  defendant  as  to 
authorise  him  to  purchase  certain  goods  of 

{>laintiff  Add,  under  the  evidence  a  Question 
or  the  jury, 
[Ed.  Note— For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  f  724 ;  Dec  Dig.  |  124.*] 

4.  Principal  and  Aoknt  (I  170*)— Authob- 
ITT  OF  Agent— Unadtbobizbd  Aot»— Rati- 

nOATEON. 

A  principal  who,  with  knowledge  that  his 
agent,  In  violation  of  his  authority.  Is  purchas- 
ing goods  for  use  In  the  principal's  business, 
fails  to  dissent  and  notify  the  seller  thereof  in  a 
reasonable  time,  wUl  be  talmn  as  assenting  to 
the  agent's  acts. 

[Ed.  Noto^For  other  caseL  see  Principal  and 
Agent,  Cent  Dig.  1  638;  Dec  Dig.  |  1T0>] 

5.  PXINCIFAL  AND  AGENT   (1  170*)— POWEBB 

or  Aoeni^Pubchabes,  Sales,  and  Con- 

VBTARCE8  —  IhFLIBD    AND    APPABBMT  AO- 
TDOBITT—EVIDERCB. 

Where  a  principal  witb  knowledge  that  his 
agent,  in  violation  of  his  authority,  Is  purchas- 
ing goods  for  use  in  the  principal's  business  fails 
to  dusent  and  notify  the  seller  within  a  reason- 
able time,  such  silence  Is  evidence  td  authority 
on  the  agent's  part  to  make  like  purdiases  In 
the  future,  and  oefore  notice  of  want  of  author- 
ity. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S  638 ;  Dec  Dig.  f  170.*J  v 

6.  Pbincipal  and  Agent  (S  14*)— Implied 
Agency. 

It  is  the  prior  conduct  of  the  principal  that 
aCFoTds  ground  to  Infer  the  continuance  of  the 
agency  In  the  particular  boainess. 

[Ed.  Note^For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |  27H;  Dec  Dig.  1 1£*1 

7.  Pbincipal  and  Agent  ({  187*)— Powebb 
OF  Agent  —  Estoppel  or  Pbincipal  to 
Dent  Acthobitt  or  Agent. 

The  anthority  of  an  agent  is  enlarged  by 
implication  as  to  third  perstms,  if  the  prmcltMU 
allows  him  to  act  as  his  agent  beyond  his  au-  ' 
thority,  without  objection,  and  In  such  case  the 
principal  Is  bound  by  estoppel  to  those  dealing 
with  the  agent  as  sodif  within  the  apparent 
scope  of  his  authority,  without  knowledge  of 
want  of  authority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Aseat,  Cent  Dig.  |  4ld2;  Dec  D^.  1 187.*] 

BxceptlonB  frtnn  Rutland  County  Court; 
Saeaser  L.  Waterman,  Judge. 

Assumpsit  by  E.  D.  Keyes  ft  Go.  against 
tbe  Union  Padflc  Tea  Company.  Judgment 
for  plaintiff,  and  defendant  exc^>ted.  Re- 
versed and  remanded. 

Lawrence  ft  lAwrence  and  B.  Stafford, 
for  plaintiff.  Butler  ft  Moloney,  for  de- 
fendant 
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ROWELL,  G.  J.  This  la  assnmpsit  for 
goods  sold  and  delivered,  from  time  to  time, 
from  July  ISI,  190!^  to  January  19,  1906,  con- 
stating of  a  chest  of  tea  and  nine  barrels  of 
-sugar. 

The  plaintiffs  are  wholesale  grocers,  re- 
siding and  doing  business  In  the  city  of  Rut- 
land. The  defendant  Is  a  New  Tork  corpora- 
tion, having  its  principal  office  and  place  of 
boslness  In  the  dty  of  New  York,  and  Is  an 
Importer,  and  a  retail  dealer  In  teas,  coffees, 
and  apices,  and  a  wholesale  and  retail  dealer 
In  sugar,  having  a  branch  store  In  the  city 
of  Rutland,  which  it  claims  was  for  the 
sale  of  Its  own  merchandise  only.  This  branch 
store  was  in  charge  of  pne  Moore  as  manager, 
■and  had  been,  most  of  the  time,  for  15  or  20 
years,  who  ccndncted  the  boslness  thereof  un- 
der a  written  contract  with  the  defendant 
Tllie  plaintiff  cUUned  to  have  sold  and  deliv- 
ered said  goods  to  Moore  as  the  defendant's 
agent.  But  the  defendant  claimed  that  un- 
■der  its  contract  with  Moore  he  had  no  ao> 
4borlty  to  buy  goods  for  said  store,  neither 
tor  cash  nor  on  credit,  and  no  authority  to 
buy  the  goods  in  question,  and  none  to  pledge 
the  defendant's  credit  therefor.  The  plain- 
tiff's evidence  tended  to  show  that  the  goods 
were  ordered  by  Moore  for  said  branch 
etore,  and  were  delivered  there,  put  In  with 
the  other  goods  in  the  store,  and  a  large 
part  of  them  taken  out  and  dlatribnted  to 
customers  of  the  store  by  the  defendant's 
canvassing  agents;  that  tiie  money  received 
therefor  was  tnmed  over  to  Moore  at  the 
store,  mingled  with  other  money  received 
thereat  for  goods  sold,  and  him  sent  to 
the  defendant  in  New  YoAt  that  wh«i  the 
goods  were  bought,  there  was  a  shortage  of 
such  articles  In  the  store;  and  that  they 
were  needed  to  All  orders  that  had  been  taken 
by  the  canvassing  agents,  and  temporarily 
to  supply  customers  at  the  store,  which  short- 
age was  occasioned  delay  In  transit  ol 
goods  ordered  by  Hoore  of  the  defendanl^s 
New  Tork  store,  or  because  he  did  not  sea- 
sonably place  tils  orders.  The  plaintiff's  evi- 
dence further  tended  to  show  that  Moore  as 
such  manager  had,  from  time  to  time,  for 
about  16  years,  bought  similar  goods  of 
them  for  said  branch  stwe,  which  were  de- 
livered and  paid  for  In  the  usual  course  of 
business  and  sold,  and  the  avails  thereof  ac- 
counted for  by  Moore,  as  aforesaid. 

The  written  contract  between  Moore  and 
the  defendant  provided,  among  other  things, 
that  Moore  was  to  have  the  general  charge 
and  management  of  the  sale  of  the  defend- 
ant's merchandise  at  said  branch  store,  and 
such  other  authority  as  was  therein  speclflo 
ally  conferred;  was  to  engage  snch  clnks 
and  other  employes  as  the  defendant  should 
deem  necessary  for  ttie  due  prosecution  of 
Its  bOBtness  at  said  store,  appoint  their  du- 
ties, and  see  to  It  that  they  faithfully  per- 
formed them ;  was  to  have  the  custody  of  all 
the  defendant's  property  contained  in  said 
•tore  or  used  In  the  business  th«:eat,  Includ- 


ing money,  merchandise,  che<^  presents, 
horses,  wagons,  harness,  and  fixtures,  and  to 
be  req:>onslble  to  the  defendant  therefor ;  and 
was  to  sell  only  that  merchandise  and  prop- 
erly of  the  compai^  which  dionld  be  in- 
trusted to  him  for  that  purpose.  The  con- 
tract authorized  Moore  to  incnr  ezpaiaes, 
and  to  make  disbursements  for  account  of 
the  defendant  from  the  proceeds  of  sales,  for 
the  following  purposes:  *^he  salary  of  him- 
self and  the  salaries  of  other  employes  In 
said  store ;  commissions  of  salesmen  for  sell- 
ing goods,  when  paid  by  him  in  accordance 
with  written  instmctions  oC  the  company; 
gas,  electric  light  or  power,  coal,  advertising 
to  secure  saleunen;  strictly  temporary  wag- 
on or  harness  repairs;  feed  and  shoeing  of 
horses  used  on  delivwy  wagon  connected 
with  said  store;  ffel^t  and  cartage;  ex- 
press; the  hire  of  bonem  and  wagons  for 
making  deliveries  of  merchandise  therefixiin ; 
veterinary  su^^n's  services  for  onergen- 
des;  and  other  petty  nnall  items  necessary 
for  the  maintenance  of  the  store  or  the 
prosecution  of  the  business  thereat."  The 
section  of  the  contract  containii^  this  au- 
thority clMed  by  saying  that  the  manager 
should  have  no  authority  to  subject  the  com- 
pany to  any  liability,  except  as  thereinbefore 
expressly  declared. 

TbB  laabitiflB  claimed  that  In  the  anthoi^ 
Ity  thus  conferred  opta  Moore  to  Incor  ex- 
pense, the  clause  "and  other  petty  small 
Items  necessary  for  the  maintenance  of  the 
store  or  the  prosecntlon  of  tiie  business  there- 
at" anthorixed  blm  to  buy  the  goote  in  ques- 
tion. The  defendant  claimed  the  contrary. 
The  court  submitted  the  dauae  to  the  Jury 
for  Its  cmwlderation,  saying  tikat  its  construc- 
tion was  plain,  as  £sr  as  the  court  had  to  say 
about  it,  and  authorised  Moore  to  make  pur- 
chases only  of  petty  or  small  cbaxastee  or 
amount  necessary  for  the  maintenance  of  the 
store  and  the  transaction  at  the  businesa, 
and  that  the  only  question  for  tiie  Jury  on 
that  clauBe  was  whether  these  were  pet^  <n: 
small  purdiases.  and  whetho-  they  were  nec- 
eesary  for  the  malntenanee  of  the  store  and 
tile  transaction  of  the  boiduess,  conslderlx^ 
its  character  and  otent;  that  It  was  tor  tbe 
Jury  to  say  whether  the  clause  apiAled  to 
this  partictdar  class  of  goods,  or  was  intend- 
ed to  apply  to  any  sodi  amounts,  and  wheth- 
er they  were  necessary  for  tibe  maintenance 
of  the  store  and  the  transactioi  of  tbe  bnsi- 
neas.  This  was  error.  The  court  should 
have  ruled  the  question  tot  tiie  defendant  as 
matter  of  law  under  the  ejusdan-fieneria 
rule,  for  the  contract  discloses  nothing  to 
make  that  rule  inapidlcable,  as  it  does  not 
appear  therefrom  that  the  parties  Intended 
that  those  gaieral  worcb  should  Include,  not 
only  things  of  the -same  kind  as  those  apedt- 
Ically  enumerated,  but  also  goods  to  replen- 
ish the  Btodc  whitdi  were  things  of  a  Tezy 
different  kind;  but  quite  tbe  contrary  ap- 
pears, for  the  contract  expressly  provided 
tiiat  Moore  was  to  make  dtebnrsements  from 
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the  prooeeds  of  Bales,  and  to  sell  only  the 
nerdiandlae  and  property  that  the  ddCendant 
intnuted  to  bim  for  that  purpose,  which  we 
iDteipret  to  mean,  not  the  same  in  kind  mere- 
ly, bat  the  same  tn  identity  as  well.  This 
eoostnictlon  of  that  claose  Is  favored  1^  the 
principle  that  an  antbOTlty  to  boy  cannot 
properly  be  lnf«red  tnm  an  anthorlty  to 
adi.  The  acts  are  so  distinct  In  nature,  and 
not  dcfioident  vptni  nor  Inddents  of  each 
other.  Story.  Agoicy  (7th  Ed.)  H  88.  89.  The 
cmtract  fartbor  ifforided  that  expenses  and 
disbursements  not  named  therein  should  be 
Incurred  and  made  only  by  sprees  anthorlty 
fnun  the  defendant^  or  by  requisition  duly 
made  and  aniroved  according  to  Its  rules, 
and  that  passing  and  oonflrmii^  an  account 
rendered  by  the  manager,  showing  expenses 
or  disbursements  not  authorised  by  the  con- 
tract, should  not  be  evidence  of  express  au- 
thtnity  to  make  the  same  In  the  particular 
Instance  spedfled  in  the  account  nor  In  any 
way  modify  nor  aCTect  the  contract,  nor  be 
deemed  to  authorize  the  making  of  such  nor 
similar  disbursements  at  any  time  thereafter. 
Thus  provision  was  made  for  enlarging  the 
manager's  authority  by  further  eipresfl 
agreement,  and  for  guarding  against  its  en- 
largement by  Implicatitm,  atid  a  purpose  thus 
to  guard  pervades  tb&  whole  contract. 

The  only  other  ground  of  recovery  claimed 
below  was,  according  to  the  charge,  that 
Moore  had  so  conducted  the  business,  by  per- 
miflBion  of  the  defendant,  that  be  was  thereby 
authorbsed  to  make  the  purchases  In  queft- 
tlon;  and  the  court  submitted  the  case  on 
that  ground  also.  This  the  defendant  says 
was  error,  because  there  was  no  evidence 
tending  to  show  an  enlaigement  of  Moore's 
authority  In  that  way.  But  the  case  shows 
otherwise.  The  contract  provided  for  an  In- 
spection by  the  defendant's  representative, 
when  required,  both  of  the  goods  and  other 
property  In  the  manager's  hands,  and  of  the 
books  and  papers  relating  to  the  business; 
and  such  inspection  was  made  from  time  to 
time  during  Ikloore's  management  The  de- 
fmdant'B  evidence  showed  that  in  May  or 
June,  1901,  when  Moore  was  out  of  the  busi- 
ness for  a  few  months,  and  one  Mastln  was  in 
charge,  a  statement  of  the  plaintiffs'  then  ac- 
count against  the  defendant  came  into  the 
store  by  mall,  and  was  examined  by  Mastln, 
who  then  informed  the  plaintiftB  that  Moore 
liad  no  anthorlty  to  purchase  goods  for  the 
store,  nor  to  pledge  the  defendant's  credit 
therefor,  and  that  the  defendant  did  not  al- 
low Moore,  nor  any  of  Its  agents  nor  mana- 
gers, to  buy  goods  locally.  The  defendant's 
evid«ice  fmther  showed  that  at  about  Ibat 
time  one  Lyons,  a  superintending  agent  of  the 
defendant  was  at  Rutland  investigating  the 
business,  and  that  he  twice  called  the  plain- 
tiffs' attention  to  the  matter  by  telephone, 
and  notified  them  that  Moore  had  no  author- 
ity under  his  contract  to  make  such  pur- 
chases. The  plaintiffs'  evidence  denied  that 
tber  received  any  such  notices  from  Mastln 


and  Lyons,  or  ^tber  of  them,  or  from  any  of 
the  defendant's  agenbi  or  officers  inrlor  to  the 
sale  of  the  goods  in  question,  or  prior  to 
Moore's  death  in  April,  1906,  and  showed  that 
they  did  not  know  from  any  source  that 
Moore  had  no  authority  to  buy  goods  of  them 
as  he  did,  but  believed  that  he  bad,  and  sold 
accordingly. 

The  debit  side  of  the  account  that  thus 
came  to  the  knowledge  of  Mastln  and  Lyons 
commenced,  we  take  It  from  a  statement  of 
account  In  the  case,  on  September  23,  1895, 
and  ended  on  February  16,  1901,  and  showed 
sales  to  the  amount  of  about  (650,  and  cred- 
its, from  February  27,  1893,  to  February  2. 
1901,  certainly,  of  about  $500.  The  statement 
in  the  case  shows  that  the  account  continued 
in  tlie  same  way  to  and  Including  the  times 
of  the  sales  of  the  goods  In  question,  and  that 
the  debit  side  amounted  to  more  than  f 1,500. 
Knowledge  that  Moore  was  thus  buying  goods 
of  the  plaintUfs  having  come  home  to  the 
defendant — for  Lyons'  knowledge,  certainly, 
if  not  Mastln's,  was  its  knowledge — If  it  did 
not  want  to  be  t>ound  thereby,  it  should  liave 
dissented,  and  given  notice  thereof  In  a  rea- 
sonable time,  otherwise  It  would  be  taken  as 
assenting.  2  Kent  Com.  *616;  Walsh  v. 
Pierce,  12  Vt  130,  138;  Calrnes  v.  Bieecker, 
12  Johns.  <N.  Y.)  300;  Insurance  Co.  v.  Mc- 
Cain, 96  U.  S.  84,  24  L.  Ed.  653.  And  not  only 
that  but  its  sil^ce  would  be  evidence  of  au- 
thority to  make  like  purdiasee  tn  the  future, 
and  before  notice  of  want  of  authority ;  and 
here  like  purchases  were  contlnned  to  and 
Including  the  purchases  in  question  without 
such  notice  unless  given  as  the  defendant 
claimed,  which  was  d«iled.  It  to  the  prior 
conduct  of  the  principal  that  affords  ground 
to  Infer  the  continuance  of  the  agency  in  the 
particular  business.  2  Kent  Com.  *615.  Thus 
a  man  sent  his  servant  to  a  shopkeeper  for 
goods  on  credit  and  paid  afterwards.  He 
sent  the  same  servant  a  second  time  with 
ready  money,  who  rec^ved  the  goods,  but  did 
not  pay  for  thenL  It  was  held  that  smding 
htm  m  trust  the  flrst  time  and  paying  after- 
wards was  giving  him  credit  so  as  to  charge 
the  master  the  second  tlma  Hazard  v. 
Tweadwell,  1  Str.  B07.  So  where  an  tLgeat 
was  In  the  habit  of  drawing  bills  on  his  prin- 
cipals, authority  was  Implied  fran  the  fact 
that  they  had  paid  them,  and  therefore  they 
were  htid  hound  by  a  repetition  of  sndi  acts, 
there  being  no  proof  of  notice  of  a  revocation 
of  the  authority,  nor  of  collusion  with  tlie 
agent  Hooe  v.  Oxl^,  1  Wash.  (Va.)  19.  1 
Am.  Dec.  426;  2  Kent  Oom.  •eiSw 

It  is  a  general  rule  that  the  authority  of  an 
agent  is  enlarged  by  implication  as  to  third 
persons  If  the  principal  allows  him  to  act  as 
his  agent  twyond  his  authority,  without  ob- 
jection. In  that  case  the  principal  is  bound 
by  estoppel  to  those  who  deal  with  the  agent 
as  such  within  the  apparent  scope  of  his  au- 
thority, and  are  not  aware  of  any  want  of 
authority  in  the  matter,  Banover  Nat  Bank 


Digitized  by  Google 


204 


71  ATLANTIO  BEPOBTSR. 


T.  American  Dock  &  Ttost  Ock,  148  N.  Y.  012, 
43  N.  E.  72,  51  Am.  St  Bep.  721. 
Jndgmoit  reversed  and  catue  remanded. 


BBOWN  T.  PEOFLETS  GASLIGHT  GO. 

(Supreme  Ooort  of  Yermont    Batland.  Oct 

30.  1908.) 

1.  MASTRa  AND  Sbbvart  (S  98*)— Injubizs 
TO  SKBTAin^DEi.EaATion8  or  Duties  or 
MAsm. 

Tlie  role  that  a  master  cannot  delate  to 
others  Us  duty  to  provide  and  maintain  a  rea- 
sonably safe  place  for  work  does  not  require 
him  to  supervise  the  merely  ezecutire  details  oi 
the  woi^  as  it  progresses. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  93.*] 

2.  Mastbb  aitd  Sbbvakt  ({  190*)— Irjubibs 

XO  SKBVANI^FIXI.OW  SBBTANTS— PEBFOB3C- 

ASCE  OB  Duties  of  Masteb. 

Tti6  aupervision  of  the  merely  executive  de- 
taile  of  the  woA  may  be  delegated  by  the  mas- 
ter to  a  fellow  wrrant,  and  tbe  master  will  not 
be  liable  for  his  negligence,  and,  where  a  gaa- 
Ilsht  company  provided  its  servants  with  suita- 
ble materials  to  support  the  sides  of  a  ditch 
whidi  it  was  digging  under  the  raperviiion  of  a 
competent  foreman,  it  was  not  Uable  for  the 
negligence  of  the  foreman  in  faUing  to  tua  such 
materials,  whereby  the  soil  caved  in  and  injured 
a  servant  working  in  the  ditch. 

[Bd.  Mote. — ^For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  M  466,  4S&;  Dec  Dig.  | 
190.*] 

S.  Masteb  and  SmTAnx  ({  190*)— Injubies 
TO  Sebvant— Fellow  8ebvant»— Wabnino 
Sbbvant. 

Where  the  danger  arising  from  a  crack  in 
the  soil  at  the  side  of  a  ditch  in  which  plaintiff 
was  working  was  obvious  to  a  competent  fore- 
man in  charge  of  the  work,  the  negligence  of 
anch  foreman  in  falling  to  warn  plaintiff  of 
such  danger  was  the  negligence  of  a  fellow  serv- 
ant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  f  471^  Dee.  Dig.  1 19a*] 

4.  TkulL  (S  262*)— Inbibuotzons— ApPLIOA' 
amrr  to  Evidence. 

In  an  action  by  a  servant  for  injuries,  an 
instruction  that  it  was  the  duty  of  plaintiff  to 
examine  the  sides  of  a  ditch  in  which  he  was 
working  to  discover  indications  of  danger  was 
inapidicable  where  the  evidence  showed  that  an 
examination  would  not  have  disclosed  such  indi- 
cations. 

[Ed.  Note^For  other  naes,  see  Trial,  Cent 
Di^  H  S96-612;  Dee.  T^TTSSZ*] 

Exceptions  from  Rutland  County  Court; 
Loveland  Munson,  Judge. 

Action  by  Charles  A.  Brown  against  the 
People's  Gasligbt  Company.  From  a  Judg- 
ment for  plaintUE,  defendant  brings  ezc^ 
tlons.    Reversed  and  rendered. 

E.  H.  O'Brien  and  O.  M.  Barber,  for  plain- 
tier.  Butler  &  Meloney,  for  defendant 

POWERS,  J.  Among  the  nondelegable  du- 
ties which  a  master  owes  bis  servant  la  that 
of  providing  and  maintaining  a  reasonably 
safe  place  in  which  to  work.  But  this  rule 
does  not  require  the  master  to  aupervlse  the 
merely  executive  details  of  the  work  as  It 
goes  along.   These  are  acts  of  service^  and 


an  wlOiin  the  proper  range  of  Hie  aervanfa 
duties.  They  may  be  delegated  to  a  compe- 
Uait  co-servant,  and,  wimi  so  delated,  Di- 
ligence therein,  thoofi^  resnltlns  In  injury, 
will  not  support  an  action  against  the  master. 
And  It  matters  not  wlietlier  tiie  oftendlng 
servant  be  a  foreman,  overseer,  sapertntend* 
eat,  or  a  mere  fellow  workman;  tlie  result 
Is  precisely  the  same— the  master  la  not  le- 
gally responsible— for  It  is  the  character  of 
the  act  tai  question  wlilch  determines.  So 
it  Is  tlutt  when  a  master  provides  bis  servant 
with  suitable  materials  and  instrumentalities 
to  make  safe  the  place,  and  a  competent  fore- 
man to  use  and  apply  them,  he  fully  dis- 
charges his  legal  duty,  and  the  negligence  of 
tbe  foreman  the  manner  In  which  the  ap- 
pliances are  used,  or  in  failing  to  make  use 
of  them  at  all,  will  not  establish  liability 
on  the  part  of  the  master.  Many  cases  sup- 
port this  rule  and  illustrate  Its  application. 
Thus  In  Davis  v.  So.  Pac.  Go.,  98  Cal.  19,  32- 
Pac.  708,  35  Am.  St  Rep.  133.  the  plaintiff's 
Intestate  was  a  sectlonman  on  the  defend- 
ant's railroad,  and  was  acting  under  a  fore- 
man named  Bresnaban.  By  direction  of  the 
latter  be  ran  a  hand  car  onto  a  Biding  to 
dear  tbe  main  line  for  an  approaching  train ; 
Bresnahan  setting  tbe  switch  for  that  pur- 
pose. Bresnaban  having  failed  to  dose  the 
switch,  tbe  train  took  the  siding,  collided 
with  the  hand  car,  and  killed  the  intestate, 
who  was  at  work  under  the  car  making 
some  unimportant  repairs.  It  was  held  that 
it  was  the  duty  of  tbe  company  to  provide  a 
suitable  switch,  and  competent  servants  to 
operate  it,  and  that,  when  It  had  done  so. 
its  duty  toward  tbe  intestate  was  fully  per- 
formed ;  that  the  duty  violated  dM  not  relate 
to  the  place  of  work,  but  to  the  negilfeent  use 
of  an  appliance  or  Instrumentality  which  waa 
proper  and  suitable  tor  the  purposff  tor  which 
it  was  furnished;  and  that  each  use  of  It 
was  simply  a  detail  of  the  work  or  manage- 
ment of  the  business,  and  that  Bresnaban 
was  a  fellow  servant  A  recovery  against  the 
company  was  denied.  Again,  in  Kelly  v. 
New  Haven  Steamboat  Co.,  74  Conn.  343,  50 
Atl.  8n,  57  L.  R  A  494,  92  Am.  St  Rep.  220, 
it  was  held  that  a  shipowner  who  had  fur- 
nished a  proper  fender  to  be  used,  when 
necessary,  In  making  tbe  boat  fast  to  the 
wharf,  was  not  liable  to  one  of  the  crew  for 
the  n^ilgence  of  the  mate  in  falling  to  use 
the  fender,  whereby  he  was  Injured,  and  that 
It  was  not  a  personal  duty  of  the  company  to 
see  to  It  that  the  fender  was  actually  made 
vise  of.  The  same  rule  was  applied  In  TUley 
V.  Light  &  Power  Co.,  74  N.  H.  316.  67  AtU 
946.  There  the  piaintlfF  was  engaged  in 
cleaning  out  a  gas  main  under  the  direction 
of  a  foreman  who  had  charge  of  the  defend- 
ant's gas  department  The  main  was  pro- 
vided with  valves  which,  If  closed,  would 
cut  off  the  flow  of  gas  through  the  main. 
Through  the  neglect  of  the  foreman  to  cloee 
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these  valves,  an  exploelon  occurred  which 
Injured  the  plaintiff.  It  was  held  that 
tbe  operation  of  the  valves  was  an  act  of 
terrlce  inirely,  and  the  negligence  that  of 
a  fellov  servant  The  court  saya:  "The  de- 
fendant, having  provided  proper  appliances 
for  Becorlng  safety  to  their  employes,  was  not 
diargeable  with  the  nondel^able  duty  ci 
properly  operating  them.  They  were  at  lib- 
ert;  to  Intmat  the  operation  of  the  appliances 
to  any  one  of  their  employes,  provided  only 
tb^  exerctaed  ordinary  care  In  selecting  the 
employe;  and  It  Is  not  contended  that  thcsy 
failed  in  this  respect  In  this  lustantie.  At 
beet,  BO  far  as  appears  by  the  testinumyt  the 
acts  required  to  secnre  safety  of  tbe  place 
were  mere  acts  of  service  which  the  defend- 
ants mlgbt  prop^ly  dd^te  to  their  em- 
piojiB.  The  plalntUTs  position  Is  not  streng- 
tbened  to  any  degree  by  attributing  his  in- 
Jnry  to  want  of  safety  In  the  place,  for  such 
coQise  leads  to  the  same  result,  namely,  that 
tbe  n^fgence  was  that  of  a  co-«mploy6  of 
the  plaintiff,  for  which  the  defendants  are 
not  responsible." 

Cases  much  like  the  one  la  hand  are  not 
wantiDg.  In  Zeigler  v.  Day.  123  Mass.  152. 
tbe  defendant  was  a  contractor  engaged  in 
the  construction  of  a  sewer  throngh  the 
streets  of  Cambridge.  The  plaintiff  was  at 
work  for  him  excavating  a  trench  through 
soli  more  or  less  sandy,  under  the  direction 
of  one  Winning,  who  had  charge  of  the  work 
as  BupolntendeDt,  and  whose  skill  and  com- 
petency were  admitted.  For  the  safety  of 
the  men  in  the  trench  it  was  necessary  In 
some  places  to  shore  up  the  sides.  The  ne- 
cessity for  this,  as  well  as  tbe  proper  mode 
-of  applying  the  safeguards  was  from  the 
nature  of  tbe  case  left  to  be  determined  by 
the  snperlntCTdent  as  the  work  progressed. 
There  was  no  evidence  that  the  defendant 
failed  to  furnish  sufficient  and  suitable  ma- 
terial for  the  construction  of  the  required 
safeguards,  or  that  be  was  chargeable  with 
any  spedQc  personal  neglect  or  knew  of  the 
cause  of  this  injury,  though  he  was  occasion- 
ally present  as  the  work  went  on.  In  grant- 
ing a  nonsuit,  the  court  said:  "In  the  case 
at  bar  the  work  was  committed  to  the  su- 
Iferrlslon  of  a  skillful  and  competent  super- 
fntendent  It  required  for  the  protection 
of  the  men  the  frequent  use  of  temporary 
structures,  the  location  and  auction  of  which, 
as  tbe  digging  progressed,  was  a  part  of  the 
^orb  lu  which  tbe  superintendent  and  the 
men  under  him  were  alike  employed,  and 
for  the  preparation '  of  whlcli,  as  In  case  of 
the  scaffold  ot  the  mason  or  the  carpenter, 
tbe  master  is  not  liable,  unload  there  is  some- 
thing to  show  that  he  assumed  It  as  a  duty 
Independent  of  the  servant's  employment" 
In  Floyd  v.  Sugd«i,  134  Mass.  S63.  the  plain- 
tiff was  engaged  In  uncovering  a  penstock 
belonging  to  the  defendant  under  the  direc- 
tion of  one  Gilnoan,  who  had  full  charge  and 
control  of  the  premises  and  the  work.  A 
trench  liad  been  (^iraed  up  to  get  at  tke 


pmstock,  and  while  at  work  therein,  at  the 
bottom  of  tbe  trench  and  on  the  top  of  the 
penstock,  tbe  latter  gave  way,  and  the  sides 
of  the  troich  caved  in  mxm  bim,  and  caus- 
ed the  Injuries  complained  of.  It  appeared 
that  the  trench  was  dug  in  very  sandy  soli, 
and  the  evidence  tended  to  show  that  the 
sides'  ought  to  have  been  shored  up.  No 
shoring  was  used,  and  none  specifically  fur- 
nished. But  the  evidence  tended  to  show  that 
there  was  an  abundance  of  suitable  materials 
belonging  to  tbe  defendant  within  a  few  rods 
of  the  place  of  the  accident  though  this  was 
contested.  "If  the  defendant,"  says  tbe  court 
"furnished  the  materials,  the  appliances,  for 
doing  this  (shoring  tbe  trench),  tbe  use  and 
application  of  them,  according  to  the  exigen- 
cies of  tbe  work,  was  the  duty  of  tbe  serv- 
ants engaged  in  the  work,  unless  q>ecially 
assumed  by  the  master.  Oilman,  as  superin- 
tendent of  the  work,  and  the  plaintiff,  as  a 
laborw  upon  the  work,  were  fellow  servants, 
and  the  duty  of  Oilman  in  using  the  means 
and  appUancee  provided  for  safely  and  prop- 
erly carrying  on  the  work  was  that  of  a  serv- 
ant engaged  in  the  same  business  with  the 
plaintiff,  even  if  he  had  acted  as  a  represen- 
tative of  the  master  In  furnishing  such  means 
and  appilancea."  In  Dube  v.  Lewiston,  83 
Me.  211.  22  Atl.  112.  tbe  plaintiff  was  engag- 
ed with  others  In  digging  a  trench  for  a 
sewer.  No  shoring  was  used  to  support  the 
aides  of  the  trench,  and  it  caved  in  and  in- 
jured the  plaintiff.  Tbe  construction  of  tbe 
sewer  was  under  the  general  supervision 
of  the  street  commissioner,  but  the  crew  in 
which  the  plaintiff  was  at  work  at  the  time 
of  bis  injury  was  under  tbe  immediate  direc- 
tion of  one  Cloutler.  as  foreman;  the  street 
commissioner  incidentally  Inspecting  tbe 
work  from  time  to  time  as  It  progressed. 
Thirty  rods  away  was  deposited  a  quantity  of 
lumbCT  deigned  to  be  used  for  shoring,  which 
was  suitable  and  available  for  the  puri>ase. 
At  the  time  of  the  accident  tlie  commission- 
er was  not  present,  and  the  work  was  in  the 
sole  cha^e  of  Cloutler.  Nothing  had  been 
disclosed  before  the  work  commenced  Indicat- 
ing a  necessity  for  any  mechanical  contri- 
vance to  protect  the  workmen.  Tbe  location 
and  erection  of  any  such  structures  neces- 
sarily devolved  upon  the  workmen  acting 
under  the  direction  of  the  foreman  as  the 
digging  progressed.  The  duty  of  determining 
when  the  exigency  of  the  situation  required 
such  protection  had  not  been  specially  as- 
sumed by  the  commissioner.  It  was  held  that 
the  commissioner  discharged  his  duty  when 
he'  assigned  to  the  work  an  experienced  and 
competent  foreman  and  furnished  him  with 
suitable  and  sufficient  materials  for  any 
appliances  necessary  for  the '  safe  conduct 
of  tbe  work,  and  that  the  use  and  application 
of  such  materials  formed  a  part  of  the  duty 
of  the  workmen;  and.  If  Cloutiet's  failure 
to  shore  up  the  trench  where  the  dirt  caved 
was  negligence,  it  was  tlie  negligence  of  a 
fellow  servant  In  Berquist  v.  Minneapolis, 
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42  Minn.  471.  44  N.  W.  590.  the  plaintiff  was 
digging  a  ditch  for  a  water  pipe  under  the 
general  control  of  a  foreman  employed 
the  tAty.  In  carrying  on  the  work  it  became 
necesaary  to  shore  up  the  walls  of  the  ditch. 
This  was  done  by  planking  the  aides  and 
bracing  these  planks  by  tlml>er8  extending 
across  the  ditch.  This  work  was  done  by  the 
men  as  occasion  required.  Suitable  material 
was  provided  for  that  purpose.  At  the  time 
of  his  Injury,  the  plaintiff  was  shoveling  In 
the  dltdi  at  a  p<^t  where  it  was  some  six 
feet  deep.  Some  of  the  shoring  was  then 
In  place,  and,  while  further  work  was  being 
done  to  hold  the  earth  in  place,  the  shoring 
fell  In,  causing  the  Injury  complained  of. 
The  n^IIgence  relied  upon  was  In  the  man- 
ner  In  which  the  curbing  was  done.  It  was 
held  that  this  was  the  negligence  of  the 
plalntUTs  fellow  servants,  and  that  the  dty 
was  not  liable. 

SometimeB  the  same  result  Is  reached  In 
sncli  rases  by  saying  that  the  safe  place  rule 
does  not  apply  where  the  prosecntlon  of  the 
work  Itself  makes  the  place  and  creates  Its 
dangers.  O'Connell  t.  Clark.  22  Ai^.  Div. 
466,  48  N.  T.  Bnpp.  74;  Cleveland,  C,  C.  & 
St  L.  B.  Co.  T.  Brown,  73  Fed.  970.  20  C. 
C.  A.  147;  Norman  v.  Southern  Ry.  Co. 
(Tenn.)  104  S.  W.  1088.  Bnt  It  seems  to  na 
more  logical  to  put  the  case  upon  the  broad 
ground  that  the  master  has'  ftilly  compiled 
with  the  safe  place  rule  when  he  has  provid- 
ed against  such  dangers  aa  may  reasonably 
be  ai^rehended  by  furnishing  the  servant 
with  the  means  of  protecting  blmself.  Durst 
T.  Carnegie  Steel  Co.,  173  Pa.  162,  33  Atl. 
1102.  This  puts  the  determination  of  the 
question  of  liability  upon  Its  true  ground — 
the  character  of  the  act  or  omission  which 
caused  the  Injnry.  It  properly  differentiates 
the  duties  of  the  master  from  those  of  the 
servant.  It  makes  the  foreman  a  fellow 
servant  because  he  has  exhausted  his  func- 
tions as  the  alter  ^o  of  tbe  master  when  he 
has  provided  the  means  of  protection,  and 
at  that  very  point  he  takes  up  the  functions 
of  a  fellow  laborer.  See  Church,  Kerr  ft  Co. 
V.  Callaghan,  155  Fed.  307,  83  C.  C.  A.  660; 
Rocco  V.  Gillespie  Co.,  78  N.  J.  Law,  501,  64 
Atl.  117;  and  the  instructive  note  to  La  Fay- 
ette Bridge  Co.  v.  Olsen's  Adm'r,  108  Fed. 
335,  47  C.  C.  A.  867,  54  L  B.  A.  83.  These 
cases  are  In  harmony  with  our  staging  cases 
(Lambert  v.  Pulp  Co.,  72  Vt.  278.  47  Atl.  1085, 
and  Garrow  v.  Miller,  72  Vt.  284,  47  Atl.  1087); 
and  under  their  authority  the  def^danfs 
motion  for  a  verdict  should  have  been 
granted. 

This  defendant  was  engaged  In  laying  a 
gas  main  In  the  city  of  Rutland.  The  plain- 
tiff was  a  shoveler  employed  on  tbe  Job.  At 
the  time  and  place  of  the  accident  here  In- 
volved a  ditch  had  been  excavated  to  tbe 
depth  of  5  or  6  feet,  which  was  some  18  or  20 
inches  wide  at  the  bottom,  and  somewhat 
nider  at  the  top.  The  dirt  from  this  ditch 
had  been  thrown  up  on  tbe  east  side.  The 


soil  was  of  different  kinds  In  layers,  with 
what  Is  described  as  "bine  gravel  mixed  with 
coU>le,"  beneath  which  was  a  layer  which 
looked  light  and  hard,  but  which  became  as 
the  woilcmen  stood  in  it  soft  and  wet.  Tbe 
foreman  In  charge  of  the  work  was  one 
Miles,  whose  competency  was  not  questioned, 
and  who  was  under  the  general  authority  of 
the  defendant's  snperlntendent,  who  was  oc- 
casionally present  as  tlie  work  went  on.  but 
not  at  the  time  of  the  plaintiff's  Injury.  One 
Bbelvey  was  the  man  who  calked  the  Joints 
of  the  pipe  after  It  was  laid  In  the  ditch. 
Before  the  pipe  was  laid.  It  was  necessary  to 
grade  properly  the  bottom  of  the  dltdi,  and 
at  tbe  points  where  the  Joints  of  the  pipe 
came,  to  dig  out  bell  boles,  to  give  the  calker 
sufficient  room  to  use  his  arm  in  tamping  the 
Joint  The  bell  holes  were  made  by  digging 
out  the  sides  and  bottom  of  the  ditch  four  or 
five  inches.  At  the  time  of  his  injury  the 
plaintiff  was  directed  by  Miles  to  go  Into  the 
ditch  and  dig  out  a  bell  hole,  and  to  hurry 
about  It  so  that  the  Joint  could  be  calked  be- 
fore night  The  walls  of  the  ditch  were  not 
shored  up,  though  the  defendant's  superin- 
tendent testified  (and  this  was  not  In  any 
way  contradicted)  that  the  defendant  sup- 
plied planking  and  bracing  timbers  to  pro- 
tect dangerous  places.  If  any  occurred. 
The  plaintiff  ent««d  tbe  ditch  pursuant  to> 
Miles'  order,  and  began  the  work  assigned 
him.  While  so  engaged,  he  encountered  a 
stone  in  the  bank,  and,  while  digging  around 
it  to  remove  It,  tbe  east  bank  caved  onto 
him,  and  caused  the  Injuries  herein  sued  for. 
AftCT  the  plaintiff  went  Into  the  ditch,  and 
btfore  the  bank  caved,  a  crack  amteared  in 
the  dirt  thrown  up  from  ttie  ditch  running 
along  parallel  with  the  ditch,  to  which  the 
calker  called  Miles'  attention,  snssesUne  that 
the  bank  ought  to  be  braced  to  prevent  cav- 
ing. Miles  replied,  In  substance,  tiiat  It 
would  stand  long  mough  to  get  the  Joint 
calked,  and  gave  the  plaintiff  no  warning. 
The  bank  caved  along  this  isnA.  It  is  ni^ed 
that  tbe  foreman's  knowledge  of  this  crack 
and  the  pontiff's  Ignorance  of  It  save  tbe 
case  for  the  plaintiff,  on  tbe  ground  tliat  It 
became  tbe  duty  of  the  master  to  warn  ttie 
servant  of  a  danger  known  to  him,  bat  un- 
known to  the  servant  Such  Is  not  the  case. 
The  danger  was  not  in  a  1^1  sense  latent. 
The  crack  was  not  so  much  the  source  of 
danger  as  It  was  the  manifestation  of  U. 
But  In  any  view,  It  was  in  <±aracter  obvi- 
ous, though  unseen  by  the  plaintiff.  The 
duty  to  warn  is  coextensive  with  the  doty 
to  exercise  care.  If  it  was  the  duty  of  ttie 
master  to  protect  the  plaintiff  from  ttie 
danger  which  threatened,  it  was  his  daty  to 
warn  him  of  the  Imminence  of  the  danger  in- 
dicated by  the  crack,  otherwise,  not  S»  It 
comes  back  to  the  question  hereinbefore  dto- 
cuBsed.  However  great  the  moral  obligation 
resting  on  the  foreman  to  warn  the  platntlfr, 
his  fellow  laborw,  be  did  no^  la  kis.  ne^act 
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to  do  so,  t^nBCDt  the  defendant,  for  the 
master's  -inty  had  been  fully  performed.  The 
<imlBSi(Ai  of  the  foreman  in  this  behalf,  like 
hia  omission  to  make  nse  of  the  shoring,  was 
bis  own,  and  not  that  of  hie  master— an  omls- 
iloQ  which  comes  wlUiin  the  felloW'Serrant 
rule.  Andexaon  r.  ^nnattm  (O.  O.)  81  FM. 
528. 

The  Instruction  to  the  effect  that  It  was 
not  tbe  duty  of  the  plaintiff,  when  ordered 
Into  tbe  ditch,  to  delay  the  woi^  and  make 
an  examination  of  the  surroundings  to  see 
If  tbere  were  any  indications  of  special  dan- 
ger, was  Inapplicable,  as  no  aacb  Indications 
bad  tben  appeared  and  such  an  examination 
woQid  have  diacoTered  none.  The  other  ex- 
cepHons  Iiave  been  sufficiently  covered. 

Jodgment  rerened,  and  Judgment  for  the 
defeodant  to  Teeoror  its  costa 


WILLIAMS  T.  SHAW,  Town  Treasurer. 
(Supreme  Coart  of  Rltode  Island.   Dec.  9. 1908.) 
1  Appeax.  and  EaioB  ({  1005*)  —  Review— 

ViBDICT  ON  CONBTJCTINO  EVIDENCE. 

Where,  in  an  action  for  injuries  to  a  pedes- 
trian orcaaioned  by  a  wire  extending  over  a  side- 
walk, tbe  evidence  as  to  the  cCHHiutiwi  of  the 
wire  at  tbe  ]>laoe  of  the  accident  was  conflicting, 
tod  there  was  evidence  that  the  municipality 
bid  conatmctive  notice  of  the  defecdve  eoodi' 
tion,  a  rerdict  for  plaintiff,  confirmed  by  the  tri- 
al jndse,  will  not  be  diaturbed. 

[Bl  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3864,  3948-29S0 ;  Dtc  Dig. 
f  100&*] 

Z  DaICAOES    n  130*>— PERSONAI.  IirjUBIBS— 

Excessive  Damages. 

Where,  in  an  action  for  personal  injoriee, 
the  evidence  abowed  that  plaintiff  auatafned  a 
MTere  wrench,  and  experienced  on  tbe  following 
dsy  a  feeling  of  lameness  throng  the  leg,  hip,  and 
sides,  and  auffered  much  pain,  tliat  the  injaries 
tgsravated  a  fibro-cystlc  growth  in  the  right 
ovary,  necessitating  an  operation,  and  that  she 
lost  a  large  amount  of  money  by  being  unable 
to  pnrane  her  occupation  of  waltiesa  ana  by  her 
disability  to  labor  for  a  long  time,  a  verdict  for 
(I.lOO  was  not  excesaive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  S  130.*) 

Exceptions  frran  Soperlor  Court,  Provi- 
dence and  Bristol  Conntleg;  Wlllard  B.  Tan- 
ner, Judge. 

Action  by  Sadie  L.  Williams  against  Jo- 
seph A.  Shaw,  town  treasurer.  There  was  a 
verdict  for  plaintiff,  and  defendant  brings  ex- 
(fptlona.  Overruled,  and  cause  remanded, 
with  directions  to  oiter  Jtidgment  on  tbe  ver- 
dict 

This  was  an  action  of  trespass  on  the  case 
for  n^lsence,  to  recover  for  Injuries  which 
pLalotUt  BiiataliMd  in  consequence  of  being 
trinted  over  hy  a  wire  dangling  from  a  fence 
post  over  and  iwon  a  public  sidewalk.  The 
Jury  returned  a  verdict  for  plaintiff  for  fl,- 
100.  Tbe  wrendi  which  plaintiff  sustained 
wss  a  severe  one,  and  an  tbe  following  day 
riK  expertaiced  a  feeUng  of  lameness  through 
the  leg,  blp,  and  sides,  and  on  tbe  second  day 


she  suffered  a  great  deal  of  pain,  which  on 
the  third  day  became  very  severe.  She  then 
consulted  a  phyalclan.  Subsequently  an  oper- 
ation was  performed  on  her.  A  physician 
testified  that  be  found  that  plaintiff  bad  at 
tbe  time  of  the  accident  a  flbro-cysttc  growth 
In  tbe  right  ovary,  and  that  the  rapid  in- 
crease In  the  growth  thereof  was  caused  by 
the  strain  and  shock  received  at  the  time  of 
the  accident  Plaintiff  lost  a  large  amount 
of  money  by  lieing  imable  to  pursue  the  oc- 
cupation of  waitress,  and  by  ber  diinblllty- 
to  labor  at  all  for  a  long  time. 

Page  &  Page  &  Cuahlng,  for  plalntlfl.  Ben- 
jamin W.  Grim,  for  defendant 

PER  CURIAM.  The  testimony  of  the  plain- 
tiff and  her  eyewltneaa  as  to  the  accident  Iw 
not  contradicted.  The  testimony  as  to  the 
condition  of  the  barbed-wire  fence  on  tho- 
Fleld  lot  at  the  place  of  the  accident  was  con- 
flicting; hut  that  for  the  plaintiff  was  pos- 
itive, while  that  In  behalf  of  the  defendant 
was  negative.  There  was  evidence  from 
which  the  Jury  could  find  that  the  town  bad* 
constructive  notice  of  tbe  defective  condition- 
complained  of.  The  verdict  of  tbe  Jury  for 
tbe  plaintiff  was  confirmed  bj  the  Judge  wbo< 
sat  In  the  case. 

A  careful  perusal  of  the  testimony  fails  tO' 
disclose  any  error  on  the  part  of  Judge  oc- 
]ury,  and  the  defendant's  exceptions  are- 
therefore  overruled,  and  the  case  Is  remitted' 
to  the  superior  court,  with  direction  to  enter - 
Judgment  on  the  verdict 


CONOT  TP.  SUP-RS  v.  YORK  HAVEN 
ELECTRIC  POWER  PLANT  CO. 

(SupruDe  Court  of  Peonivlvaaia.   Nov.  2;. 
190&) 

1.  Taxation  (|  114*)— Pbopbbti  Subject—- 
Quasi  Pubuo  Cosporations. 

The  real  estate  of  a  quasi  public  corpora- 
tion necessary  to  Its  oi)eration  is  not  subject  toi 
local  taxation  in  the  absence  of  statutory  an*- 
thority. 

[Ed.  Note.— For  other  caseflr.  see  Taxation,. 
Cent.  Dig.  j  208;   Dec.  DigrTll4.*] 

2.  Taxation   (S   114*)  —  "Bea£.  Estate"  — 
Lands  or  CoaFOSATzoN. 

Tba  words  "real  esute^  In  tiie  taxing  stat> 
utes  do  not  include  land  or  appurtenances  nee* 
essary  to  the  exercise  of  a  franchise  of  a  public- 
corporation. 

[Ed.  Note. — For  other  cases,  see  Taxation, . 
Cent.  Dig.  {  208;  Dec.  Dig.  8  114.» 

For  other  definitions,  see  Words  and  Phraseft. 
vol.  7,  p.  6037 :  vol.  8,  pp.  7778,  7779.] 

3.  Taxation  (i  114*)— Qu*8r  Public  Cob^ 

POBATIONS. 

The  test  as  to  whether  a  corporation  is  ai 
public  or  quasi  public  corporation,  ao  as  to  be- 
exempt  from  local  taxation,  is  what  It  is  au- 
thorized to  do,  and  may  be  compelled  to  do,  tra- 
der its  charter. 

[Ed.  Note.— For  other  cases,  see  Taxation,, 
Cent.  Dig.  I  208;  Dec.  Dig.  S  114.'] 


■r«r  otkOT  oasss      saiM  Vagit  and  sectleB  NUHBSB  la  Dm.  *  An.  Digs.  UVL  ta  daU..*.  Rattortar.  laoaxaa^ 

Digitized  by  Google 


208 


71  ATLANnO  BBPORTBB. 


4.  Taxation  (i  114*)  — Ezeuftioits  — Locai, 

Tazatioh. 

Where  a  eoiporatioa  b  chartered  to  lup- 
ply  water  and  power  to  the  public,  aad  to  indi- 
viduals and  corporations  in  a  named  district,  it 
Is  exempt  from  local  taxatltm  on  its  real  Mtate, 
M  a  quasi  public  corporation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Diff.  S  208;  Dec.  Dig.  |  114.*] 

6.  Taxation  (6  878*)— Mods  or  Assessmeitt— 
cobpoeations  —  v altjatiow  0»  capita!.— 
Pbofebtt  Included. 

In  PennsylTania  the  real  estate  of  quasi 
public  corporations,  unless  exempt  from  such 
taxation  b;  sUtnte,  Is  taxed  by  including  the 
value  thereof  in  the  assessment  of  the  capital 
stock. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  J  626;  Dec.  Dig.  i  378.*] 

Appeal  from  Coart  of  Goouium  Pleas,  "La- 
leme  Oonnty. 

Action  by  the  Oonoy  Township  Superrlsors 
against  the  York  Haven  Electric  Power  Plant 
Company.  From  a  Judgment  for  defendant, 
DotwIthBtandlng  the  verdict,  plalntlflC  appeals. 
AjQtoned. 

Argued  before  MITCHELL,  a  J.,  and 
TELL.  BROWN,  MESTBEZAT,  POTTER, 
ELEIN,  and  STEWART,  JJ. 

Bernard  J.  Myers  and  Wm.  B.  Brlnton,  for 
appellant  W.  U.  Hensel,  for  anwllee. 

* 

ELEIN,  J.  It  has  been  uniformly  held  In 
Pennsylvania  that  the  real  estate  of  a  public, 
or  quasi  public,  corporation,  essential  to  the 
exercise  of  its  corporate  franchises  is  not 
subject  to  local  taxation  in  the  absence  of 
legislative  authority  imposing  such  taxes. 
The  power  to  tax  necessarily  Includes  the 
power  to  sell  for  nonpayment  of  taxes,  and 
thus  the  property  of  a  public  corporation, 
without  which  It  could  not  perform  its  duties 
to  the  public,  could  be  sold  piecemeal,  and  the 
corporate  purpose  be  defeated  by  divesting 
the  title  to  certain  portions  of  the  real  es- 
tate against  which  tax  liens  were  filed. 
Again,  many  quasi  public  corporations  extend 
Into  and  through  different  municipalities,  and 
as  a  question  of  public  policy,  it  lias  not  been 
deemed  wise  to  subject  them  to  the  exactions 
of  the  taxing  officer  at  every  municipal  divi- 
sion line,  but  rather  to  authorize  the  com- 
monwealth to  Impose  a  capital  stock  tax  up- 
on such  corporations ;  and,  in  appraising  the 
same  for  the  purpose  of  taxation,  the  real 
estate,  franchises,  earning  power,  dividends, 
and  all  other  matters  which  affect  the  value 
thereof,  must  he  taken  into  consideration. 
In  this  manner  the  real  estate  of  a  quasi  pub- 
lic corporation  Is  taxed,  and  while  the  tax 
goes  directly  to  the  state  In  the  first  Instance, 
cities,  boroughs,  townships,  school  districts, 
and  other  municipal  divisions  receive  the 
benefits  of  such  taxation  by  appropriations 
made  to  the  public  schools,  to  hospitals,  to 
eleemosynary  Institutions,  and  to  charities  of 
different  kinds  located  throughout  the  state. 
But  without  further  discussion  of  the  policy 


of  the  law,  whlcb  is  the  foondatloa  of  tbe 
rule,  it  Is  settled  in  this  state  that  tbe  words 
"real  estate,"  in  our  taxing  statutes,  do  not 
Include  lands  or  appurtenances  eosentlal  and 
necessary  to  tbe  exercise  of  the  franchise  of 
a  public  corporation.  Lehigh  Coal  Navtga- 
tlota  Company  v.  Northampton  Countr,  8 
Watts.  &  S.  334;  Berks  County  v.  Railroad 
Co.,  0  Pa.  70;  Schuylkill  Navigation  Co.  v. 
Berks  County,  H  Pa.  202;  Wayne  County 
V.  Canal  Co.,  15  Pa.  851;  Railroad  Co.  v.  Sa- 
bln,  26  Pa.  212;  West  Chester  Oas  Co.  v. 
Chester  County,  30  Pa.  232 ;  Ooatesvllle  Gas 
Go.  v.  Chester  County.  97  Pa.  476;  Pittsburg's 
Appeal,  123  Pa.  374^  16  AU.  621;  Roaring 
Creek  Water  Co.  v.  Glrton,  142  Pa.  92,  21 
Atl.  780 ;  Northampton  County  v.  Easton  Pass 
Railway  Co.,  148  Pa.  282,  23  Atl.  886;  Spring 
Brook  Water  Co.  v.  Kelly,  17  Pa.  Super.  Ct 
347;  St  Mary's  Gas  Co.  v.  Elk  Comity,  191 
Pa.  458,  43  Atl.  821 ;  Southern  Electric  Light 
&  Power  Co.  v.  PhUa.,  191  Pa.  170,  43  AtU 
123;  Philadelphia  v.  Electric  Traction  Co., 
208  Pa.  157,  57  Atl.  364.  These  and  other 
similar  cases  hold  that  the  real  estate  of 
turnpike,  navigation,  canal,  railroad,  street 
railway,  artificial  and  natural  gas,  water,  and 
electric  light  and  power  companies,  essential 
and  necessary  to  the  exercise  of  their  corpo- 
rate franchises,  is  not  subject  to  taxation  for 
local  purposes.  The  only  question  In  the 
present  case  is  whether  appellee  Is  a  <iuasl 
public  corporation  within  tbe  meaning  of 
the  law,  so  as  to  entitle  It  to  exemption  from 
local  taxation. 

The  learned  court  below  so  held,  and,  after 
careful  consideration,  we  have  reached  the 
same  conclusion.  If  companies  tucorporated. 
to  supply  water,  electricity,  and  light  to  the 
public,  are  exempt  from  local  taxation,  under 
the  rule  hereinbefore  mentioned,  it  Is  difficult 
to  see  why  a  company  Incorporated  for  the 
express  purpose  of  supplying  water  and  pow- 
er should  occupy  a  different  position.  So 
far  as  the  power  of  taxation  Is  involved, 
there  is  no  difference  In  principle  between  a 
company  Incorporated  to  supply  water  or 
electricity  to  the  public  and  one  Incorporated 
to  supply  both  water  and  water  power,  which 
produces  electricity  for  the  same  purpose^ 
The  test  In  such  cases  Is  not  what  the  cor- 
poration has  done,  or  what  it  may  attempt  to 
do,  but  what  it  is  authorized  to  do,  and  may 
be  compelled  to  do,  under  its  charter  in  the 
performance  of  the  duties  imposed  thereby. 
Measured  by  this  standard,  and  there  Is  no 
other,  there  can  be  no  doubt  about  the  pur. 
pose  for  which  tbe  appellee  company  was 
incorporated,  nor  about  what  duties  to  the 
public  It  may  be  compelled  to  perform.  The 
York  Haven  Water  &  Power  Company  was 
created  under  General  Corporation  Act  April 
29,  1874  (P.  L.  74)  §  2,  cl.  0,  and  the  several 
supplements  thereto.  It  does  not  appear  In 
the  application  for  the  charter,  nor  In  Uke  let- 
ters patent,  what  particular  supplemental 
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■tatatea  It  claims  the  benefit  of,  but  it  Is 
q)eciflcall7  stated  tbat  tbe  corporation  Is 
formed  **f(«  tbe  pnrpoee  of  sapplTlng  water 
ajid  power  to  the  public  and  to  firms,  In- 
dividuals and  CO riK) rations  In  the  borough  of 
Tork  Haren,  York  county,  FennajrlTania,  and 
the  territory  adjacent  thereto." 

A  corporation  oi^nlzed  for  tbe  purpose  of 
sapplring  water  to  tbe  public  has  been  held 
to  be  a  quasi  public  corporation,  and  It  has 
also  been  decided  that  a  corporation  created 
for  the  supply,  storage,  and  transportation  of 
water  and  water  power  for  commercial  and 
manufacturing  purposes  Is  a  quasi  public  cor- 
poration. It  would  therefore  seem  to  n^cee- 
sarily  foUow  that  a  corporation  pcwseffiing 
tbe  power  to  do  both  of  these  things  is  no 
less  a  quasi  public  corporation.  Indeed  the 
argument  would  seem  to  be  in  favor  of  the 
company  enjoying  the  greater  power.  It  is 
argued,  however,  that  tbe  appellee  company 
does  not  supply  water  or  power  to  the  public 
and  firms  and  Individuals  and  corporations  In 
the  btnongh  <tf  York  Haven,  and  that  what 
it  attempts  to  do  cannot,  in  any  sense,  be  con- 
sidered to  be  a  service  to  the  public,  or  that 
the  public  has  a  right  to  compti  the  perform- 
ance of  any  dnty  to  It  The  answer  to  this 
omtentlon  is  that  tbe  powers,  privileges,  and 
duties  of  a  corporation  are  fixed  by  its  char- 
ter, and  in  a  legal  proceeding  must  be  de- 
termined by  the  requirements  of  the  charter, 
and  in  a  case  Involving  the  right  to  impose 
a  tax,  tbe  question  whether  or  not  such  cor- 
poration  may  be  exceeding  its  corporate  pow- 
ers, or  has  Sailed  to  perform  duties  owed  to 
the  public  cannot  be  raised  and  determined. 
In  this  prooeedlnf  tbe  question  of  whether 
the  appellee  Is  a  quasi  pabUc  corporation 
must  be  determined  by  the  powers  granted 
In  Uie  charter,  and  not  tj  evidence  dehors 
tbe  record  tending  to  show  that  the  corpora- 
tion may  be  eagagsd  In  tm^iaBaB  not  <tf  a  pub- 
lic ctiaxaetor.  It  tbe  ecu^oratlfm  is  exceedU^ 
Its  corporate  powers,  the  commonweal tb 
aJone,  at  the  sQKeatlon  of  the  Attorney 
eral,  haa  the  right  to  raise  ' that  question. 
Clearly,  howsrer,  undw  tba  recent  case  of 
Jacobs  V.  OlearTiew  Water  Supply  Company, 
220  Fa.  888,  6ft  Atl.  870,  a  company  incorpo- 
rated for  the  purpose  of  supplying  water  and 
water  power  for  commercial  and  manufac- 
turing purposes,  as  well  as  a  company  sup- 
plying water  to  the  public  for  domestic  pnr> 
pOKs,  Is  a  public  corpmtlon. 

This  ease  hss  been  exceptionally  well  pre- 
pared and  T»7  ably  argaed  1^  counsel  on 
both  sides.  Tbe  learned  connscA  for  appel- 
lant have  made  an  ezhaustlTe  examination 
of  One  statutes  and  decisions  relating  to  tlie 
sultJect;  aalif  it  we  Old  not  coiulder  It  a  de- 
partme  from  tbe  sstOed  poH<7  of  law,  modi 
tbat  has  been  said  In  belulf  of  appellant 
would  appeal  to  us  wltb  great  force.  How- 
ever, In  a  long  and  unbroken  line  of  cases,  ex- 
tending back  for  a  period  of  more  than  80 


years,  it  has  been  the  policy  of  the  law  to 
tex  the  reel  estate  of  quasi  public  corpora- 
tions, except  those  exempted  from  such  taxa- 
tion by  statute,  by  including  tbe  value  there- 
of In  tbe  assessment  of  the  capital  stock,  and 
we  are  not  convinced  that  a  distinction  can 
be  made  in  the  case  at  bar  without  making 
a  departure  from  what  must  be  considered 
the  settled  rule  In  such  cases. 

Assignments  ot  erm  overruled,  and  judg- 
ment affirmed. 


JONES  et  al.  t.  LINCOLN  SAYINGS  ft 
TRUST  CO. 

(Supreme  Court  of  Pennsylvaaia.    Nov.  2, 

1908.) 

coubts  (i  476*)— conoubbknt  jubisdiotioir— 

Appointment  op  Bboeivcbs. 

Where  a  rsedver  Is  appointed  for  a  trust 
company  under  a  stockbolder'a  bill  for  tbe  pres- 
ervatioD  of  the  assets,  he  is  not  superseded  oy  a 
receiver  appointed  at  the  instance  of  tbe  Attor- 
ney Oeneral  by  another  court,  under  a  bill  to  dis- 
solve such  corporation,  under  Act  Tek  11, 1886 
(P.  L.  4),  creating  a  banking  d^MUtment  of  the 
commonwealth. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  1286k  1287 ;  Dec.  Dig.  f  47S.*] 

Ai^al  from  Court  of  Common  Fleas,  Fhil- 
adelpbia  County. 

Action  by  Jeremiah  C  Jones  and  others 
against  tbe  Unoto  Savli^  &  Trust  Company. 
From  an  order  discharging  the  rule  to  set 
aside  the  aHH^tment  of  a  receiver,  the 
Commonwealth  appeals.  Affirmed. 

Wlllson.  P.  J.,  .of  the  court  bdow  ffled  the 
following  (pinion: 

"On  tbe  application  of  tiie  plalntiif,  a 
stockholder  of  the  defaidant  corporation, 
this  court,  on  Jane  18,  1808,  appointed  Sam- 
uel D.  Hyneman,  Bsq.,  receiver  of  the  said 
corporati<m,  with  tbe  usual  powers  of  such 
an  ofilcer.  It  was  not  alleged  In  the  plain- 
tiff's bill  12iat  the  assets  of  the  corporation 
were  insufficient  to  pay  Ite  d^>ts.  Indeed 
tbe  contrary  was  alleged,  while  at  the  same 
time  it  was,  In  effect,  averred  Uiat  the  ap* 
pointment  of  a  receiver  was  necessary  to 
protect  file  Intereste  of  creditors  and  to  pre- 
vent a  wasteful  sacrifice  of  the  asseta  The 
regularity  of  tbe  ai^lntment  of  tite  said 
receiver  Is  not  questioned,  but  we  are  asked 
Iqr  tbe  Attorn^  General,  for  reasons  stated 
In  his  petition,  to  supersede — ^that  Is,  annul— 
tbe  decree  made  by  this  court,  and  to  direct 
the  receiver  named  by  us  to  turn  over  all 
the  assets  and  property  of  the  said  corpora- 
tion which  have  come  into  his  possession  to 
Charles  F.  Warwick,  Bsq.,  a  receiver  appoint- 
ed by  the  court  of  Dauphin  county,  in  pro- 
ceedings Instituted  by  the  Attorney  Ctaneral 
In  the  name  of  tbe  commonwealth.  These 
proceedings  were  taken  under  what  Is  com- 
monly known  as  the  'Banking  Act  of  ISOS*  (F. 
L.  4).  We  do  not  question  the  validity  or 
tbe  propriety  of  the  action  taken  by  the 


•For  eUMs  taam  ms  mm  tavte  sad  snUob  HUMBBS  ta  Dm.  ft  Am.  Digs,  1907  to  date,  A  R«porttr  InteM 
T1A^14 


Digitized  by 


Google 


210  ^  ATLANTIC  REPORTER.  (Pa. 


Dauphin  cotrnty  court  The  act  of  Assembly 
JuBt  referred  to  was  deBlgned  to  fnmlsb,  and 
Aoes  furnish,  a  method,  under  which  the 
banking  business  of  state  banking  Institutions 
can  be  regulated  and  controlled,  with  a  view 
to  securing  honest  and  safe  management  of 
such  institutions.  A  system  of  procedure  is 
provided  fOT  that  purpose,  and  the  purpose 
is  most  laudable  and  salutary.  We  would 
not  deliberately  Interfere  with  the  success- 
ful operation  of  any  of  tbe  means  or  ma- 
chinery furnished  by  the  statute  to  accom- 
plish tbe  end  In  view.  If,  by  reason  of  the 
provisions  of  the  statute,  all  proceedings  in- 
stituted in  a  regular  manner  for  the  purpose 
of  protecting  the  Interests  of  creditors,  in 
which  a  court  of  competent  Jurisdiction  has 
appointed  a  receiver  to  take  and  hold  the 
assets  of  a  corporation,  are  avoided  and 
iiulllfled,  then  -undoubtedly  It  is  our  duty  to 
do  what  the  Attorney  General  asks  us  to  do, 
and  to  direct  our  officer  to  stay  his  hands  and 
torn  over  to  the  receiver  appointed  In  Dauph- 
in county  all  the  assets  that  have  come  Into 
his  possession.  Whether  or  not  that  be  the 
effect  of  the  statute,  and  our  duty  depends 
upon  the  proper  answer  to  this  single  ques- 
tion, is  the  JurlBdlctl(m  of  the  court  in  Dauph- 
in county,  whi<3i  took  cognizance  of  the 
matter  at  the  Instance  of  the  conunonwealtb. 
exclusive?  Do  proceedings  there  instituted 
necessarily  supersede  and  avoid  all  other 
proceedl]^  regularly  and  previously  In- 
stituted In  a  court  of  competent  Jurisdiction 
for  the  settlement  of  the  affairs  of  a  corpora- 
tion? In  other  and  fewer  words,  the  ques- 
tion Is,  Did  the  action  of  the  Dauphin  county 
court,  resulting  in  the  appointment  of  a  re- 
ceiver, operate  to  prevent  this  court  and  its 
receiver  from  moving  forward,  in  an  orderly 
and  ordinary  way,  towards  the  end  of  litiga- 
tion, which  had  been  here  begim  before  the 
Dauphin  county  court  took  a  step  in  the 
matter?  We  need  consider  no  other  ques- 
tion. All  of  the  specific  reasons  urged  upon 
our  attention  by  the  Attorney  General  are 
wrapped  up  In  the  contention  that,  when  tbe 
court  in  Dauphin  county  made  its  decree 
appointing  a  receiver,  the  bars  were  raised 
against  any  further  proceeding  by  this 
court  under  tbe  bill  filed  here. 

"We  are  not  able  to  agree  with  that  view 
of  the  question,  not  because  we  think  It  to 
be  of  any  importance  who  shall  receive  the 
fees  or  commissions  that  may  accrue  to  a 
receiver,  but  because  we  fall  to  find  In  the 
statute  any  provision  which  gives  to  the 
proceedings  brought  in  the  name  of  the  com- 
monwealth any  such  exclusive  force  as  Is 
claimed  for  tbem.  We  have  not  been  asked 
by  the  plaintiff  to  do  anything  which  the 
statute  referred  to  above  authorizes.  We  are 
not  asked  to  dissolve  the  corporation.  We 
are  not  asked  to  give  time  for  making  good 
an  impaired  capital,  or  to  make  a  decree 
based  upon  proofs  of  unsafe  or  improper  con- 
duct of  business.  On  the  contrary,  we  are 
asked  <nily  to  giva  a  relief  whidi  la  custom- 


ary and  often  afforded,  and  which  has  no 
reference  whatever  to  the  remedies  of  a  pub- 
lic <^aracter  that  tbe  statute  affords.  So 
far  as  we  can  see,  there  is  nothing  in  any 
proper  action  whloh  we  have  taken,  or  may 
hereafter  take,  in  the  case,  tliat  will  Inter- 
fere with  the  commonwealth's  Meeting  all 
that  ought  to  t>e  done.  In  any  Interest  which 
needs  to  be  guarded,  without  Impinging  upon 
the  previously  acquired  Jurisdiction  of  this 
court  We  have  said  ttiat  we  do  not  find  in 
the  statute  any  grant  of  exdaslve  Jurisdic- 
tion over  the  case  to  the  court  of  Dauphin 
county.  This  might  be  owing  to  some  want 
of  perception  on  our  part,  but  we  may  go 
further,  and  say  tliat  no  siich  express  grant 
has  been  pointed  out  to  ua  by  the  Attorney 
General.  In  the  absence  of  that  which  would 
deprive  us  of  the  Jurisdiction  already  taken  of 
tbe  case  as  it  stands  before  us,  we  know  of  no 
rule  of  law,  or  requirement  of  public  policy, 
which  dnnands  that  we  should  vacate  the 
decree  made  by  us.  There  la.  besides,  a  cer- 
tain amount  of  respect  for  our  own  tribunal 
that  we  are  bound  to  recognize.  It  would 
be  dlfiScttlt  to  give  reasons  fOT  such  a  thought 
more  cogent  than  those  uttered  on  behalf  of 
the  Supreme  Court  of  this  state,  by  its  pres- 
ent learned  Chief  Justice,  in  the  case  of  Com- 
monwealth T.  Order  of  Vesta,  1S6  Pa.  &81.  27 
Atl.  14,  and  substantially  reiterated  In  Fra- 
ternal Guardians'  Assigned  Estate.  160  Pa. 
694,  28  Atl.  482. 

"Aside,  however,  from  there  being  In  the 
statute  no  express  bar  against  our  Juris- 
diction, and  aside,  also,  from  the  considera- 
tion Just  referred  to,  the  statute  itself,  in 
the  fourth  and  eleventh  sections,  aeeana  to 
show  tliat  the  Legislature  Intended  to  pre- 
serve the  Jurisdiction  of  other  coorts  of  the 
conunonwealth  over  matters  which  were  al- 
ready within  their  Jurisdiction.   In  section  4 
appears  the  provision  'and  the  said  corpora- 
tion shall  not  be  subject  to  any  oth^  vlait- 
orial  power  than  such  as  may  be  autfaOTiiEed 
by  this  act,  except  such  as  are  rested  in  the 
several  courts  of  law.'    Section  11  reads  as 
follows;  'No  corporation  subject  to  the  su- 
pervision of  the  banking  department  aball 
be  subject  to  any  visitorial  power  other  than 
such  as  are  authorized  by  this  act,  or  are 
Invested  by  law  in  the  courts  of  this  Com- 
monwealth.'   It  seems  to  us  that  these  ex- 
press provisions  of  the  statute  are  totally  At 
variance  with  the  position  now  tak^  on  be- 
half of  the  commonwealth,  and  that  upon  the 
basis  of  these  alone  we  might  well  decline 
to  put  the  plaintiff  out  of  court  by  granting- 
tbe  application  under  consideration. 

"The  case  of  Kittannlng  Ins.  Co.,  146  Pa. 
102,  23  Atl.  336,  is  cited  to  US  as  controlling 
the  situation  with  which  we  have  to  deal, 
but  we  do  not  ascribe  to  It  the  weight  whicb 
it  appears  to  have  in  the  mind  of  counsel. 
That  case  arose  under  the  Insurance  act, 
which  undoubtedly  in  many  respects  resem- 
bles the  banking  act  The  lower  court  took 
Jnrisdictlon  of  a  bill  praying  for  a  dtssolu- 
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tion  of  the  corpora tlon.  Tbe  court  made  a 
decree  disBolvIng  tbe  corporation  and  ap- 
pointing a  receiver.  On  a^Kal  to  the  8n- 
preme  Court,  in  a  per  curiam  opinion,  it 
was  beid  tiiat  the  lower  court  bad  no  power 
to  disBolve  the  corporation,  and  In  what 
seems  to  hare  been  no  more  than  an  obiter 
dlctniQ  it  was  Intimated  that,  where  a  re- 
ceiver sbonld  be  appointed  In  the  court  of 
Danphln  comity,  he  would  supersede  the  offi- 
cer appointed  in  the  court  below.  We  do 
Dot  regard  this  remark  as  conclusive  of  the 
question,  even  In  a  case  arlBlng  under  the 
insurance  act  It  Is  far  less  applicable  to 
the  pcesoit  esse,  for  the  reastm  that  tbe 
statute  last  referred  to  does  not  recognize,  as 
does  the  banking  act,  the  right  of  courts 
other  than  tbe  court  of  Danpbln  county  to 
preserve  and  exercise  their  jurisdiction  over 
matters  that  do  not  artoe  out  of  the  statute. 

"The  question  under  dlsrassion  is  pre-em- 
inently one  for  final  determination  oa.  aih 
peaL  We  bare  expressed  in  this  opinion 
the  views  that  have  led  us  to  the  conclusion 
that  tbe  rules  granted  upon  the  petitions  of 
tbe  Attorn^  Qcneral  and  of  tbe  receiver 
appointed  In  Danphln  county  durald  be  dis- 
charged." 

Error  assigned  was  order  discharging  rule 
to  set  aside  appointment  of  receiver. 

Argued  before  MITCHELL,  0.  J.,  and 
VELL,  BROWN,  ME8TRBZAT,  POTTER, 
ELKIN  and  8TBWABT,  JJ. 

IL  Hampton  Todd.  Atty.  Gen.*  and  J.  Ed- 
gar Bntler.  tot  tbe  Gonunoiwealtb.  John  G. 
Jobnson,  Oharles  El.  Bartlett,  and  Bamoel  M. 
Clonent,  Jr.,  for  appellee^ 

pm  OITBIAM.  Judgment  afflrmed  by  a 
majority  of  this  court  on  tiw  pidnion  ct  the 
court  below. 


ZiONO      UBHOTMB  BOROUGH. 

(SnproBe  Court  of  Pennsylvania.  Nov.  X 
190a) 

1.  HmriciPAX.  CoBPOHATiona  (S  107*)  — Boa- 
otTOH»— LoAif  OF  MonT— ^SOLUnOlf B. 

Under  Act  May  28,  1888  (P.  U  118),  le- 
gniring  that  every  resolation  uiall  be  present- 
ed to  the  chief  bnzgess  for  approval,  a  reBoln- 
tlon  of  a  boron^  council  autSorising  (he  bor- 
Towit^  of  money  for  municipal  purposes,  and 
the  giving  of  a  judement  note  not  approved  and 
slimed  by  the  chi^  borgess,  Is  Innuld,  and  a 
Judgment  entered  against  the  borough  would  be 
stricken  off. 

[Ed.  Note.— For  other  cases,  see  Muidt^Md 
Oorporatlo&B,  Cent  Dig.  H  230, 231 ;  Dec:  Dig. 
f  107.*1 

2.  MmnasrASt  Cospobations  d  249*)  ~  Loaiv 

TO  ROSODOH— RIOOVKBT. 

Moner  loaned  to  a  borou^  under  an  in- 
valid resolution  and  used  by  It  may  be  recover- 
ed in  an  action  for  money  had  and  received, 
though  the  note  given  therefor  is  invalid. 

[E^  Note.— For  otiier  cases,  see  Mnnldpal 
CorporatloBS,  Dec.  Dig.  S  24e.*] 


8.  MunOIFAI.  COBFOBATTOnS  (I  281^  —  CON- 
TBACTS— InTBBXSX  Or  OlTICBBB. 

Act  March  81,  1860  (P.  U  400)  9  60,  pre- 
venting 8  member  of  a  borongh  cooncil  from 
profiting  by  any  contract  for  the  sale  or  fur* 
nisliing  of  any  supplies  or  materials  to  the  bor- 
ongh, does  not  apply  where  a  borongh  oooncil 
authorizes  a  ItMUl  twm  a  bank,  and  a  member  of 
the  council  Is  alao  a  member  of  tbe  bsnking  as- 
sociation. 

[Ed.  Note.— Fw  other  cases,  see  Municipal 
CorporatlonB,  Gent  Dig.  |  661;  Dee.  Dig.  I 

231.*1 

Appeal  fnun  Oonrt  <tf  Common  Plea^  Cumr 
berland  Coonty. 

Actltm  by  S.  W.  Lc«ig,  for  tbe  nae  (tf  the 
Cumberland  Yalley  Bank,  against  tbe  Umr 
oyne  Borough.  Ttom  an  order  discharging 
the  rule  to  strike  off  Judgment,  defendant  ap- 
peals. Bercnwd. 

Argued  before  FELL,  BROWN,  MIBS- 
TREZAT,  POTTER,  and  ELKIN,  JJ. 

B.  M.  Wddle;  Jr.,  for  appellant  8.  B. 
Sadler  and  O.  8.  Brlufam,  for  appellee. 

BROWN,  J.  The  borongh  of  Lemoyne 
was  iuMHTporated  May  .28,  1006.  Tbe  first 
meeting  of  Its  council  was  held  July  26tb 
following.  The  new  borough  being  without 
funds  to  enable  it  to  start  properly  on  Its 
municipal  career,  Ita  council  on  October  81, 
1005,  passed  the  following  res<dntlon:  "Re- 
solved, thst  the  boroufl^  of  Lemoyne  borrow 
from  the  Cnmberland  Valley  Bank  for  gen- 
eral borough  purposes  the  sum  of  (9600)  Ave 
hundred  dollars  and  that  the  presldrat  of 
town  council  and  borough  treasurer  be  au- 
thorized and  directed  to  execute  a  note  in 
the  name  of  the  borough  of  L«noyne,  and 
attested  the  secretary,  to  said  Cumberland 
Valley  Bank  for  said  loan  <^  ($500)  five 
hundred  dollars  and  all  r^ewals  of  the 
same.**  To  secure  this  loan  of  $600  a  Judg- 
ment note  was  executed  In  that  sum  on  No- 
vember 8.  1906.  the  president  of  the  town 
council  and  attested  by  the  secretary,  payable 
90  days  after  date  to  the  order  of  8.  W.  Long, 
the  borough  treasurer.  A  copy  of  the  reso- 
lution of  October  31st,  signed  the  presi- 
dent of  tbe  town  council  and  duly  certified 
the  secretary,  was  presented  to  tbe  bank, 
'  and  upon  the  assignment  of  the  note  to  It 
by  Long  as  treasurer  tbe  same  was  dis- 
counted try  the  bank  and  tbe  proceeds  placed 
to  bis  credit  as  borough  treasurer.  The 
borough  subsequently  made  three  otber  loans 
from  the  bank  in  the  same  way — one  tot 
91,000,  one  for  92,000,  and  the  third  for  91.- 
000.  The  resolutions  authorizing  these  loans 
were  In  ttie  same  form  as  tbe  one  of  Oc- 
tober 81st,  and  the  notes  were  In  the  same 
form  as  that  given  for  $600  on  November 
3d ;  the  only  difference  being  In  the  amounts. 
Shortly  after  tbe  last  loan  was  made  on 
February  27,  1906,  all  the  notes  were  con- 
solidated Into  one  of  the  same  form  for  94,- 
000,  payable  to  the  order  of  8.  W.  Long, 
treasurer,  which  he  assigned  to  the  bank.  At 
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tiu  municipal  clecUca  In  I'dmuzy,  1906, 
new  coniHdlmen  w«e  dected;  aaJj  fme  of 
tbe  old  memben  holding  otot.  The  new 
oonncll  refused  to  recognize  ttie  oUigatlon 
for  f4,{fOO  held  1^  the  bank,  and,  whoi  judg- 
ment wan  entered  upon  it,  a  nile  was  taken 
to  Bhow  canse  why  it  should  not  be  opened 
and  strldEen  oft  on  the  grounds  (1)  that  no 
legal  action  had  been  taken  by  tba  borough 
authorlalng  tbe  loans;  <2)  that,  when  the 
resolutions  were  passed  authOTlsliv  the 
loans,  a  majorify  of  the  membeES  of  council 
were  membus  of  a  partunsblp  association 
conducting  the  aatd  Onmberland  Valley  Bank, 
and  0ie  loaiu  were  thwefore  ndd  under 
section  66  of  the  act  of  March  81,  1800  (P. 
U  400) ;  and  dSi  that  a  portlcm  of  the  money 
borrowed  from  the  bank  had  been  illegally 
rapokded  by  tbe  borough  In  making  improve- 
ments. The  rule  granted  was  discharged, 
and  fn»n  the  r^usal  of  the  court  to  Interf^ 
with  the  judgment  we  hare  this  appeal. 

No  one  of  the  four  resolutions  directing 
the  loan  to  be  made  was  presented  to  tbe 
chief  burgess  for  his  approTal.  It  is  true 
be  was  present  when  each  of  them  was 
passed,  and  he  personally  aK>lled  to  the 
bank  for  the  loans.  Under  this  stato  ot  facta 
the  court  below  was  of  oplnlcm  that  he  had 
Impliedly  approved  tbe  resolatlons.  But  thto 
is  not  the  kind  of  approval  recognized  1^  the 
statute  when  approval  is  essential  to  the 
validity  of  an  ordinance^  The  reqnlremrait 
of  the  act  of  May  23, 1898  (P.  L.  113),  is  that 
every  resolution  shall  be  presented  to  the 
chief  burgess,  and,  If  he  approve  It,  he  shall 
sign  it  It  must  be  expressly  approved  by 
htm,  and  the  evidence  of  such  approval  la 
that  he  has  signed  it  If  the  resoluttons  were 
of  such  a  character  as  to  require  the  ap- 
proval of  the  borough's  <dilef  executive,  they 
never  became  operative,  and  the  judgment 
for  $4,500  against  the  borough  was  confessed 
by  the  president  of  the  town  council  with- 
out authority.  Whether  the  resolutions  re- 
quired the  approval  of  the  chief  biurgess  de- 
pended upon  whether  they  were  legislative 
or  ministerial.  If  legislative,  approval  was 
essential  to  their  validity.  If  ministerial, 
it  was  not  That  they  were  of  a  legislative 
character  is  clear.  They  did  not  direct  the 
doing  of  something  which  had  been  provided 
for  by  prior  municipal  legislation,  but,  on 
the  contrary,  each  was  an  Independent  at- 
tempt at  original  municipal  action.  No  one 
of  them  directed  the  performance  of  an  ex- 
ecutory contract  previously  authorized  by 
ordinance  or  resolution,  but  each  was  a  ways 
and  means  act  passed  for  the  purpose  of  au- 
thorizing the  borough  officers  to  make  a  con- 
tract with  the  Cumberland  Valley  Bank,  and 
therefore  required  the  approval  of  the  ctilef 
burgess  before  it  could  confer  authority  upon 
the  president  of  the  council  to  create  a  mu- 
nicipal liability  to  the  bank.  Jones  v. 
SchuylkUl  Light,  Heat  ft  Power  Co.,  202 
Pa.  164,  61  Atl.  762.  Without  such  approval 
the  president  of  tbe  town  council  was  with- 


oot  aotlufflty  to  exeeuto  uqr  kind  ot  oUlga^ 
tlra  In  the  name  of  tbe  borough,  and  app^- 
lantfs  eontentioa  that  the  Judgmmt  entered 
on  the  note  glTOi  by  talm  Is  void  for  want 
of  antiiorlty  to  oonfeoB  It  mnst  tha«f  ore  pre- 
vail. But,  while  we  are  oon^elled  to  bo  hold, 
the  borou^  will  gain  nothing  by  our  ter&taai 
of  the  court  bdow.   Thoi^[h  the  bank  can- 
not recover  on  the  judgment  note  given  to  1^ 
because  th»  attempt  to  do  so  la  an  attempt 
to  enforce  an  e^rees  contract  whldi  no  me 
bad  been  properly  authorlied  to  aecnte  oa 
bdialf  of  tbe  borough,  thwe  im  an  Implied 
obIlgatl(m  resting  xxpon  the  mnnldpallty  to 
IMiy  back  what  was  lent  to  It  In  good  faith. 
The  oonncll  ooncededly  could  have  aoQiorlzed 
the  bonowlng  of  tbe  mon^  and  the  eimco- 
tlon  of  an  obllgatkm  to  repay  it  to  tbe  bank, 
and,  the  borough  having  received,  at  Ito  spe- 
cial Instance  and  request,  |4,S00  from  the 
ajipellee  for  Ita  municipal  needs,  ito  Implied 
legal  obligation  Is  to  pay  this  honest  debt. 
In  an  action  agatost  it  tor  money  bad  and 
received  it  will  be  the  duty  of  tbe  court,  un- 
der the  facto  as  devek^ed  to  this  proceedings 
to  direct  a  recovery.  Bainsbnrg  Borom^  t. 
Fyan.  127  Pa.  74.  17  AtL  678,  4  U  B.  A.  336L 
Municipal  repudiation  of  bonest  Indebted- 
ness which  the  mnnlclpaliiy  totoided  to  con- 
tract and  oould  have  lawfully  contracted  ts 
no-  more  to  be  tolerated  tlian  Individual  re- 
pudiation of  honest  indebtedness  mer^  be- 
cause it  was  not  incurred  to  pursuance  of  a 
duly  oecuted  express  ctmtract  unless  the 
municipal  cbarter  or  the  statutes  prohibit 
the  municipality  from  incurring  any  liability 
by  Implication. 

As  to  the  second  reason  given  by  the  bor- 
ough for  asking  that  the  judgment  be  declar- 
ed void,  it  Is  a  sufficient  answer  to  say  tliat 
the  act  of  1860  is  a  penal  one  and  must  he 
strictly  construed.  Trainer  v.  Wolfe,  140 
Pa.  279,  21  Atl.  391.  It  prevents  a  member  of 
councU  from  profiting  by  any  contract  "for 
the  sale  or  furnishing  of  any  supplies  or  ma- 
terials" to  his  municipality.  Money  Is  not 
wttbln  Its  letter,  and  certainly  not  within  Ito 
spirit.  For  the  use  of  money  a  rate  of  inter- 
est is  fixed  by  statute  beyond  which  no  lend- 
er can  profit  In  asking  the  court  below  to 
decide  that  a  loan  from  a  bank  to  a  monlci- 
pallty  is  void  if  a  member  of  the  banking 
assoclatloa  making  it  happens  to  be  a  mem- 
ber of  tbe  town  council  authorizing  It,  the 
appellant  was  simply  consistent  In  Ite  nar- 
row, technical,  and  unconscionable  attitude 
.towards  the  honest  claim  of  the  appellee. 
After  the  bank  had  lent  the  money  to  the 
borough  In  good  faith.  It  was  ntme  of  ito  con- 
cern how  It  was  spent  A  sample  of  the 
objections  to  paying  the  loan  because  the 
borough  had  Illegally  expended  some  of  the 
money  ts  the  hiring  of  teams  from  two  of 
the  members  of  the  town  comicll  by  tlie  man 
who  was  making  repairs  on  tbe  streets.  To 
discuss  these  objections  would  be  to  nnduly 
dignify  them. 

As  a  general  rule  a  Judgment  r^ular  4H1 
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Ita  face,  win  not  be  strldcm  ott,  but  when  It 
iB  entered  wholly  wlthont  anthorlty  It  may 
be  stricken  off.  for  It  la  no  jndgm^t  at  all 
BO  far  aa  It  affects  the  lighta  ot  the  AeteaM- 
ant  Bryn  Mawr  National  Bank  r.  Jamea, 
152  Pa.  864,  26  Atl.  828.  Tbla  Judgment  waa 
entered  wlthont  anthortty,  and  tbe  court  be- 
low  found  that  the  entry  of  It  had  new  been 
ratified.  It  cannot  theteftnre  remain  on  the 
record. 

The  order  of  the  court  below  Is  raroned, 
and  the  JndgmeDt  Is  stricken  off. 


P1DTBU8  T.  BBRLIN  MIIiLS  00. 

(Sopreme  Coart  of  New  Hampshire.  Coos. 
Not.  4, 1806.) 

KEQuamcB  (§  186*)— DANQKBona  Coirninoir 

or  PK!FH^if»y— T.TAHTT.rpy  — QiTMTiftit  FOB 
JnXT. 

Where  one  either  knew  or  ought  to  faave 
known  of  a  denser  incident  to  the  condition 
of  his  premises  which  cansed  injoir  to  another 
Id  time  to  have  removed  the  daoser  or  to  have 
ayai  wamlnf  of  the  danger  to  toe  latter,  who 
did  not  know  and  was  not  in  faolt  for  not 
knowing  of  the  dangw,  tbe  UaUlity  (4  the  for* 
mer  for  the  ininzles  snstalaed  by  the  latter  was 
for  the  Jnry. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  I>iK.  H  816,  817,  S26 ;  Dec.  Dig.  1 186.*] 

E^xceptloui  from  Snperior  Conrt,  Coos 
County. 

Cane,  for  personal  Injnrlea,  by  John  Petrua 
against  tbe  Berlin  Ifllla  Oompany.  A  non- 
salt  was  oidered  at  tbe  close  of  plaintlff*B 
case,  and  he  ezcepta  Sustained. 

Wnilam  H.  Paine,  for  plaintiff.  Drew,  Jor- 
dan, Sbartleff  &  Morris  and  Ridt  &  Marble, 
fbr  defendant 

TOUNQ,  J.  There  was  evidence  that  the 
defendants  either  knew  or  ought  to  have 
known  of  the  danger  incident  to  the  condi- 
tion of  their  premises,  which  caused  tbe 
plaintiff's  Injury,  In  season  to  have  removed 
the  danger  or  to  have  warned  him  of  It,  and 
that  be  neither  knew  of  the  danger  nor  was 
In  fault  for  not  knowing  of  It  Consequently 
tbe  evidence  should  bare  been  submitted  to 
the  Jury. 

Exception  sustained.  All  concurred. 


AHSSLN  T.  AMOSKBAO  MFO.  CO. 

Supreme  Conrt  of  New  Hampshire.  Hills- 
boronsfa.   Nov.  4,  1908.) 

L  HA01SB  Ann  Sbbvaut  (|  ISO*)— Iivjubt  to 
Sebtant— DuTT  to  Wabn  or  Danqeb. 
To  render  a  master  liable  for  not  antfclpat- 
iag  a  danger  to  a  servant  who  was  injured 
thereby  and  warning  against  It,  tbe  master's 
knowledge  of  tbe  danger  most  nave  been,  or 
ought  to  have  been,  superior  to  the  servant's. 

[Ed.  Note.— Tor  other  cases,  see  Master  and 
Servant,  Gent  Dig-  I  290 ;  Dea  Dig.  |  ISO.*] 
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2L  MASTKB  AMD  Sebvant  (|  156*>~lKnJBm 

TO  BBBVAITT  —  PUOB  FOB  WOBK  —  BQUAI. 

Enowledob  or  Danokb. 

Plaintiff,  an  Intelligent  adnlt  woman,  had 
worked  for  18  months  in  a  room  wrapping 
doth,  brought  to  the  wrappers  and  removed 
In  trucks.  While  the  electric  lights  were  mo- 
mentarily extlngulBhed,  owing  to  tbe  melting  of 
a  fuse,  plaintiff  left  her  table  to  go  to  a  water- 
doeat,  and  fell  over  a  tnud:,  sustaining  In- 
Jories.  Held,  that  her  knowledge  ot  possible 
danger  fnmi  a  tmck  which  might  he  in  her  way 
was  equal  to  fbe  master^,  ud  she  could  not 
recover  becanse  of  Ua  faJloze  to  warn  ber 
thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  810;  Dea  Dig.  |  ISC*] 

Transferred  from  Snperior  Court,  HUlabOf- 
ough  County. 

Personal  Injury  action  by  Margaret  Ahon 
against  tbe  Amoekeag  Manufacturing  Com- 
pany. Verdict  for  plaintiff.  Transferred 
from  the  superior  court  on  defendants'  ex- 
ceptions. Bxceptlons  sustained.  Yerdlct  and 
ju^^ent  for  defendants, 

Tbe  eridoice  tended  to  prove  the  follow- 
ing facto:  Tbe  plaintiff  was  Injured  on  De- 
cember 26,  180S,  in  the  defoidants*  flnlabing 
room,  where  she  was  employed.  She  was 
intelligent,  87  years  old,  and  had  beoi  em- 
ployed in  the  same  room  for  18  months  prior 
to  the  accident,  during  which  period  she  bad 
worked  In  the  room  878  foil  days.  About  46 
people  worked  In  the  room,  which  was  108 
feet  long  and  70  feet  wide.  Tbe  room  con- 
tained no  machinery,  but  was  equipped  with 
rows  of  tables  with  passageways  between 
them.  Bolts  of  doth  were  brought  into  the 
room  on  trucks  and  unloaded  on  the  tables, 
where  they  were  banded  and  papered;  the 
latter  operation  consisting  in  wrapping  them 
In  paper  to  protect  tbe  doth  from  dust  The 
doth  was  then  reloaded  upon  tbe  trucks  and 
removed.  Ail  the  work  was  done  In  an  or^ 
derly  and  systematic  manner.  There  were 
places  In  tbe  room  to  which  the  trucks  were 
removed  when  empty.  Trucks  were  used  all 
about  the  room,  but,  when  empty,  they  were 
not  permitted  to  remain  In  the  passageways. 
The  rule  required  them  to  be  removed  to  tbe 
place  reserved  for  than,  and  It  was  not  cus- 
tomary to  leave  them  elsewhere.  The  room 
was  lighted  solely  by  incandescent  electric 
lamps.  On  the  day  of  the  plalntUTs  Injury, 
the  light  was  turned  on  between  2  and  8 
o'dock  In  the  aftwnom,  and  was  extinguish- 
ed about  20  minutes  before  6  o'dodc  tbe 
melting  of  a  fuse  near  the  dynamo.  The 
lamps  on  such  a  system  are  liable  to  be  ex- 
tinguished In  this  way,  and  these  lights  had 
failed  twice  before  during  the  fall  months. 
Such  systems  are  In  common  use.  The  fuse 
Is  a  safety  device  universally  onplt^ed. 
When  tbe  location  of  a  melted  fuse  Is  known, 
a  new  one  can  be  substituted  in  a  few  min* 
utes.  The  defendanto  had  an  available  sup* 
p\y  ot  fuses  to  replace  any  which  might  melt, 
and  an  employ^  whose  duty  it  was  to  make 
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the  repatr.  There  woa  no  evidence  of  defect 
in  the  lighthig  system.  The  plaintiff  Was  a 
pap«>er.  After  the  lights  failed,  she  remain- 
ed at  her  table  and  papered  a  bolt  of  clotti. 
Thinking  she  would  have  time  to  go  to  the 
water-closet,  she  started  across  the  rocHu  for 
that  pnrpose.  and  was  proceeding  through 
one  of  the  passageways  when  abe  fed!  over  .a 
trade  and  received  the  Injuries  for  whldi 
she  seeks  to  recover. 

Branch  ft  Branch  and  BUchati  F.  Sbea,  for 
plalntifC  Taggart,  Tattle,  Bnrroogbt  A  Wy- 
man,  for  defendants. 

PARSONS,  C.  J.  The  defendants  adopted 
for  the  illtimlnation  of  the  plaintiff's  work 
place  a  system  of  lighting  commonly  in  nse 
for  SQch  purposes,  so  far  as  appears,  perfect 
of  its  kind,  but  subject  to  occasional  interrup- 
tions. They  provided  the  proper  means  for 
restoring  the  action  of  the  system  when  such 
Interruptions  should  occur  and  a  competent 
person  to  make  the  necessary  repair.  If  It 
be  conceded  that  it  could  be  found  it  was  the 
duty  of  the  d^endants  to  provide  and  have 
In  operation  a  snfflcient  number  of  other  i^s- 
tems  of  lighting  so  that  by  no  possibility 
coald  the  work  place  fall  to  be  sufficiently 
lighted  for  a  moment  of  time,  the  question 
would  be  whether  the  breadi  of  this  duty 
caused  the  injury.  There  was  no  machinery 
In  the  room.  The  plaintitTs  work  was  the 
wrapping  of  bolts  of  cloth  In  paper,  and  there 
was  light  eaiongh  after  the  extinguishment  of 
the  artificial  syst^  for  the  plaintiff  to  con- 
tinue at  her  work,  which  she  did  for  a  short 
time  after  the  light  failed.  If  the  plaintiff 
had  ctmtlnned  her  work  or  remained  in  her 
place  no  Injory  would  have  resulted.  The 
sodden  Allure  ct  light  did  not  cause  the  In- 
jury. 

For  a  proper  pnrpose  the  plaintiff  l^t  her 
place  to  cross  the  room,  and  was  Injured  by 
falling  over  a  temporary  obstruction  In  her 
path  for  the  existence  of  which  at  that  place 
it  Is  conceded  the  ddlendants  were  not  re- 
sponsible. When  she  left  her  place,  the  plain- 
tiff knew  of  the  absence  of  light;  bat  she 
says  that  the  defendants,  having  adopted  a 
system  of  lighting  which  was  liable  to  fail 
at  times,  should  have  prranulgated  a  rale  re- 
quiring the  various  employes  to  remain  in 
their  places  In  case  the  lights  failed,  and  that 
such  rule  was  required  because  of  the  danger 
that  employes  might  be  Injured  by  others 
moving  about  There  was  evidepce  of  the 
absence  of  such  a  rule  formally  made,  though 
whether  at  the  time  the  emplo^gs  were  di- 
rected by  the  person  In  charge  of  the  room 
to  remain  In  their  places  was  In  dispute. 
Tlie  plaintiff  testified  that  she  did  not  hear 
such  direction.  Whether  tlw  other  employ^ 
were  directed  to  ranaln  In  their  places  or 
not,  they  did  not  ronove  fnun  them  to  the 
idalutlff^  Injury.  Then  was  no  erideikce 
that  tiie  track  was  put  where  the  plaintiff 
eolUdea  with  It  after  the  lights  went  out,  or 


that  It  was  not  at  tSiat  point  when  darlcneBS 
Intervened  where  the  role  lnv<^ed  would 
have  required  It  to  remain.  If  a  rule  was 
required  for  the  reason  suggested,  the  plain- 
tiff was  not  injured  by  the  action  9t  other 
employes.  So  far  as  she  Is  concerned,  the 
arffum^t  Is  that,  If  such  rale  had  l>een  com- 
municated to  her,  she  could  and  would  have 
obeyed  it,  and  remained  In  her  place  and 
avoided  the  injury.  It  Is  not  contended  that 
the  pnrpose  for  which  she  was  leaving  the 
room  was  of  such  pressing  necessity  that  she 
would  have  been  justified  In  disregarding  the 
rale.  So  far  as  the  plaintiff  is  concerned, 
the  (mly  office  of  a  rule  would  be  to  warn  her 
of  the  danger  that  some  at  the  trucks  upon 
whidi  the  doth  was  brought  Into  the  roan 
and  moved  to  and  from  1b»  Ttitona  tables 
might  at  the  momoit  of  darkness  be  In  a  pas- 
sageway thcongb  wUcb  In  th«  cooxBe  of 
businev  tbey  were  moved. 

If  there  are  cases  where  the  liSk  of  Injoiy 
la  so  cmicealed  <nr  w  aerloiui  that  wamlns 
is  not  a  Aofllclait  perfiumanoe  of  the  maBtBr*a 
duty  and  only  a  positive  role  forttlddlng  ttw 
dangerous  coone  of  ctmdnet  will  excuse 
him,  this  case  Is  not  of  that  charactu.  Thwe 
Is  nothing  unfamiliar  about  the  InablUty  to 
perceive  In  the  dark  obstracttons  to  the 
course  of  one  who  walks  withont  light.  If 
there  may  be  obstmctlons  whose  presence 
cannot  be  aacortalned  by  the  ^e,  due  care 
requires  tiie  use  of  some  ottao:  sense  to  de- 
tect them.  The  evidence  Is  nncontradlt^ed 
that  the  plaintiff,  relying  upon  her  familiar- 
ity with  the  nxHU,  was  harrying  ttiroogh  the 
passage  without  care  as  to  any-  tonporacy 
obstructlou  In  her  path,  and  was  injured  be- 
cause of  the  unei^ected  presraice  of  the 
track.  If  it  can  reasonably  be  Amnd  that 
the  plaintiff  was  without  fault  In  not  antici- 
pating the  possible  presence  at  the  truck  la 
her  path,  can  it  be  found  that  the  defend- 
ants were  in  fault  for  not  anticipating  the 
same  thing  and  warning  the  plaintiff  of  the 
danger?  Whether  they  can  or  cannot  de- 
pends upon  the  answer  to  the  Inquiry  wheth- 
er upon  the  evidence  it  could  reasonably  be 
found  that  the  defendants'  knowledge  of  the 
existence  of  the  dangw  causing  the  Injury 
was,  or  ought  to  liave  be^  superior  to  the 
plalnUff'a  Oaudette  v.  Railroad,  74  N.  H. 
587,  64  Atl.  667;  Dube  T.  Gay,  68  N.  H.  870. 
46  Atl.  1049 ;  Collins  V.  Oar  Co.,  68  N.  H.  100^ 
38  Atl.  1047. 

It  is  conceded  the  defendants  supplied  suit- 
able instrumentalities — ^workroom,  co-em- 
ployfis,  and  method  of  business.  A  place  In 
the  room  was  set  apart  where  the  trucks 
were  kept  when  not  in  use.  The  plaintiff 
was  an  intelligent  adult  Daring  the  preced- 
ing year  and  a  half  she  had  worked  373  roll 
days  In  the  room.  She  knew,  as  well  as  the 
defendants  could  have  known,  how  the  work. 
was  done.  .  If  It  was.  probable  a  trodc  might 
be  In  her  paQi,  she  was  as  capable  of  Jodging 
tlie  dangw  as  any  <me  could  be.  If  tlie  prea- 
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t'lice  of  the  truck  was  so  nnnstial,  unexpected, 
and  improbable  that  she  was  not  In  fault  for 
not  taking  care  to  guard  against  it.  tbe  de- 
fendants cannot  be  found  In  fault  for  not 
warning  lier  of  tbe  unusual,  not  to  be  ex- 
pected, and  Improbable  danger.  It  cannot 
reasonably  be  found  tbat  of  two  persons  of 
equal  knowledge  and  of  equal  ability  to  ap- 
preciate and  understand  a  danger,  one  Is  In 
fault  for  not  appreh^dlng  the  danger  and 
the  other  Is  not  The  defendants  were  un- 
der no  <d>llgatloa  to  warn  the  plaintiff  of  a 
danger  tliey  were  not  Iwund  to  anticipate, 
if  they  should  have  anticipated  It,  on  the  evi- 
dence ao  should  the  plaintiff,  and  her  fault 
preclodes  a  recovery.  The  fact  that  one  per- 
son is  injured  and  the  other  is  not — that  one 
is  employer  and  the  other  employe — ^wlll  not 
authorize  the  Imposition  of  different  rules  of 
care  as  to  mattws  of  common  knowledge 
about  which  each  has  eQoal  Information. 

Elxceptlon  sustained.  Verdict  and  jndg- 
nent  for  tbe  def aidants. 

PEASLEIL  J„  did  not  sit  The  others  oon- 
cnrred. 

OOBHAN  T.  ODELL  HFG.  CO. 

(Sapzeme  Oonzt  of  New  HampshirSk  Coos. 
Nor.  4.  1908.) 

L  HA«m  AMD  SnvAiTT  (I  160*)  —  IfAsm'fl 

LUBtUTT    VOR    IhJUBIXS    TO    SEBVANI  — 

MnaoDS  of  Wobk,  Bules,  ahd  Obdebs. 
A  master,  empIi^iDg  to  jwrform  a  certain 
daty  a  serrant,  wlu  knows  or  is  informed  as  to 
wtiat  hia  duty  is,  is  not  n^ligent  in  failing  to 
also  inform  tbe  serrant,  by  rule  or  otherwise, 
that  he  must  not  ne^ect  liis  daty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  160.*1 

2.  SCabtkb  AHn  Sbxtaitt     141*)  —  Mabid's 

LlABIUTT  TOB  INJUBIBB  TO  SkBTAHT— METH- 
ODS OF  Wobk,  Reus,  and  Obdkbs— Faxl- 

UaX  to  PBOMtTLOASB  BULES. 

Whers  defendant  emjdcned  a  competent 
■errant  to  x^late  the  mscbarge  of  snliriinr 
fames  in  his  pulp  mill,  the  fact  that  daring  a 
temponuT  abaeuce  from  duty  of  such  emptoyd 
a  co-employtf  rras  poisoned  by  tbe  fames,  did 
not  render  defendant  liable  on  tbe  ground  ot 
Degligence  In  telling  to  prannlgate  roles  for- 
biodinx  employis  to  absent  themselres  daring 
office  b)ar8. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  283;  De&  Dig.  {  141.*] 

Transferred  from  Superior  Court;  Cham- 
berlln.  Judge. 

Case,  for  perafflul  Injuries,  1^  Kate  Gor- 
man.  administratrix,  against  the  Odell  Manu- 
facturing Company.  There  was  a  verdict  for 
defendant,  rendered  pursuant  to  an  Instruc- 
tion to  wtakh  plaintiff  eues^ted,  and  the  case 
was  transferred  from  the  superior  court  Kx- 
ceptton  orerrnled. 

Tbe  plalntUTa  erldeoee  tended  to  prove  the 
followIi«  facts:  Thomas  Gorman,  ttie  plain* 
tiff's  Intestate,  was  empl<ved  by  the  defend- 
ants In  their  palp  mill,  and  worked  upon 

•Vor  otbsr 


What  were  known  as  the  "high  screene." 
Murdock  McDonald  was  foreman  in  and  had 
charge  ot  another  part  of  the  mill,  where 
Buli^ur  was  burned,  and  It  was  his  duty  to 
look  after  the  burning  of  the  sulphur,  and 
relate  the  dischaige  of  the  fumes  by  the 
use  of  lime  water  and  the  ventllatii^  system 
In  the  mill.  Owing  to  the  peculiar  construc- 
tion of  the  mill,  the  fumes  from  the  acid 
plant,  when  allowed  to  escape,  would  natural- 
ly go  into  that  portion  of  the  mill  where  the 
plalntUTs  intestate  worked.  While  he  was 
employed  on  tbe  high  screens,  a  few  days  be- 
fore his  death,  he  was  poisoned  by  sulphur 
fumes,  which  formed  a  gas  and  produced 
vomiting.  After  an  Illness  of  about  four 
days,  he  died  from  rupture  of  a  blood  vessel 
In  the  brain.  The  evidence  relating  to  Mc- 
Donald's work  Is  discussed  In  the  opinion. 
Subject  to  the  plalntltTs  exception,  the  Jury 
were  Instructed  tbat  there  was  no  evid^ce 
from  which  tbey  could  find  that  rules  differ- 
ing "from  tbe  regulations,  or  customs,  or 
methods  of  doing  the  work,  whatever  the 
evidence  showed  them  to  be,"  were  necepsory. 

Hertiert  L  Qom  and  Matthew  JT.  Byan.  for 
plalnUff.  Drew,  Jordan,  Shnrtleff  ft  Morris 
for  detendant. 

BINGHAM,  J.  It  amtears  that  sulphur 
ftunea  escap^  Into  tbe  portion  of  the  mill 
whrae  the  plalntUTa  Inteatate  worked  and 
caused  blm  to  sicken  and  die.  It  was  ttie 
duty  ot  McDonald  to  regulate  the  dlsdiarge 
of  tbe  fumea  from  tbe  burning  sulphur  by 
maUns  nse  of  lime  watrar  and  tbe  ventllathig 
system  provided  for  the  purpose,  and  there 
was  no  evidence  that  be  did  not  know  what 
bis  duty  was  and  bow  to  perform  it  But  the 
plaintiff^  eridenoe  tended  to  prove  tbat  Mc- 
Donald waa  not  at  bia  peat  of  duty  at  tbe 
time  tbe  plaintiff's  intestate  was  poisoned 
the  sulphur  fumes,  and  that  be  occasionally 
absented  himself  from  bis  work  and  went  in- 
to anotlmr  part  cf  tbe  mill,  where  he  could 
not  readily  be  ftnrad  when  needed.  Fnmi 
this  It  is  urged  that  fba  court  erred  In  not 
allowing  the  jury  to  xwss  upon  the  question 
wbetber  tbe  defendanbi  were  n^llgent  In 
not  providing  a  rule  tbat  tbdr  ^ployta 
tiiould  not  absent  tbemselvea  during  work- 
ing hours.  We  are,  however,  of  tbe  <q>lnlon 
that  when  a  master  employs  a  servant  to 
poform  a  cortaln  duty,  wlu>  knows  or  la  In- 
formed as  to  what  bia  duty  la.  It  cannot  be 
found  that  tbe  master  Is  nesllsent  if  be  does 
not  also  Inform  him  by  rule  or  otherwise  that 
be  shall  not  neglect  bis  duty ;  that;  having 
Informed  tbe  sorvant  as  to  what  bte  duty  Is, 
it  la  not  necessary  to  oijoln  blm  not  to  neg- 
lect It,  as  the  latter  Instruction  is  necessa- 
rily Included  In  the  former.  Upon  the  evi- 
dence here  presented,  negligence  could  not 
be  attributed  to  the  defendants  because  of  a 
failure  to  suitably  Instruct,  or  to  provide  a 
prt^r  rule  for  the  guidance  of,  McDonald; 
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and  whether  It  conid  be  attrlbnted  to  theon, 
because  of  their  retaining  him  In  their  em- 
ployment after  they  knev  ag  ought  to  have 
known  that  he  was  neglecting  his  duly.  Is  a 
qaesticm  not  ralaed  1^  the  caae. 
Bxcc^tion  overruled.  All  concurred. 


STATE  T.  BBAN  «t  aL 

(Snprone  Court  at  New  HampBhlre.  Orafton. 
Nor.  4.  1908.) 

1.  ImozicAcnio  LiQUOBa  (|  itie*)— Ofnorns 
~^3au  to  MmoK. 

A  sale  or  deliverT  of  liquor  to  a  minor  b; 
a  licensee  la  a  Tiolation  of  Lawa  1908,  88, 
a  9S,  I  IB,  aa  amended  by  Lawa  p.  450, 

a  ^  i  9,  prohibitiuK  the  sale  or  dellveiy  of 
liquor  to  a  minor,  and  is  punishable  under  sec- 
tion 83  (paffe  93)  of  the  original  act  as  amend- 
ed by  Laws  1905.  p.  456.  c.  49,  {  18. 

[Kd.  Note.— For  other  cases,  see  Intoxicating 
Llquon.  Dea  Dig.  |  159.*] 

2.  INTOZICATIIIO  LlQUOBS  (S  216*)— OrFENSEB 

_  Bau  to  Mzrob  —  InnzoncBNT  —  Sxjm- 

OIEROT. 

An  Indictment  which  alleges  that  Laws 
1903,  p.  81.  c.  95,  and  amendments  thereto,  reg- 
ulating the  traffic  in  intoxicating  liquors,  had 
been  accepted  and  were  in  force  in  a  town,  that 
defendants,  copartners,  had  a  third-class  liquor 
license,  and  that  they  nnlawfnlly  aold  llqaor  to 
a  minor,  charges  a  Tiolation  of  Laws  1906,  p. 
81,  c.  95,  as  amended. 

[Ed.  Note.— For  other  cases,  aea  lutoiicatlng 
Liqnors.  Dec  Dig.  I  216.*], 

8.  iHTOxioATiiro  lAXfnoMB  a  236*)— Oftsnses 

— Sau  to  Mxrob— BrimBHOB. 

Where  the  state  proves  that  one  was  a  li- 
censee within  Laws  1903,  p.  81,  c.  96,  and 
amendments,  regulating  the  traffic  In  intoxicat- 
ing liquors,  and  shows  that  he  sold  or  delivered 
liquor  to  a  minor,  a  violation  of  the  act  as 
amended  la  established. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Dec.  Dig.  >  286L*] 

TtanafelTed  from  Bnparior  Oonrt,  Grafton 
OonntT, 

Charles  H.  Bean  and  anottier  were  Indicted 
for  selling  Uqncnr  to  a  minor,  and  they  moved 
to  quaA  the  Indlctmoit  The  qneatlonB  of 
law  raised  by  the  motion  were  tranaferred 
from  the  superior  court.  Denied. 

The  Indictmrait  charged  that  the  defend- 
ants on  October  1,  1907,  at  Canaan,  in  the 
county  of  Qrafton,  with  force  and  arms, 
"not  being  then  and  there  an  agent  or  agents 
of  any  town  or  city  for  the  purpose  of  sell- 
ing spirit,  and  •  •  •  being  then  and 
there  copartners.  •  •  *  and  the  provisions 
of  chapter  95  of  the  Session  Laws  of  New 
Hampshire  enacted  In  the  year  of  our  Lord 
one  thousand  nine  hundred  and  three,  and 
amendments  thereto,  having  been  duly  ac- 
cepted and  being  then  and  there  In  force  In 
said  Canaan,  and  said  copartners  having 
then  and  there  a  third-class  license  from  the 
state  board  of  license  commissioners  of  the 
state  of  New  Hampshire  for  the  purpose 
of  selling  llqaor,  and  not  having  then  and 
there  a  license  or  other  lawful  authority 


to  sell  llqiu»  to  A  minor  (or  any  other  per^ 
son,  did  Ihea.  and  there  unlawfully  to 
one  Howard  B.  Martin  for  one  Warren 
Chase  a  large  qnanUty  of  llqaor,  to  wlc, 
one  gallon  of  malt  Uqoor,  he^  the  said  How- 
ard Bi  Martin,  being  then  and  there  a  minor 
onder  the  age  of  twenty-one  years  and  of,  to 
wit,  the  age  of  seventeen  yean,  contrary  to 
tLe  form  of  the  statute  in  each  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state."  The  second  oonnt 
charged  In  the  same  language  tibe  onlawfal 
delivery  of  liquor  to  the  minor  for  anothw. 

Marshall  D.  Coblelgh,  Sol.,  for  the  State. 

John  W.  EeUc7  and  Geor^  W.  Stone,  for 
defendants. 

The  indlctmoit  is  bad  for  nncertalnty.  If 
the  sale  was  made.  It  was  made  In  violation 
of  chapter  112  of  the  PubUc  SUtntes  of  1901. 
and  amendmentB  thereto,  or  It  was  made  in 
violation  of  chapter  96,  p.  81,  Laws  190S. 
and  am^dments  thereto,  to  which  offenses 
different  penalties  attach.  Laws  1908,  p. 
122,  c.  122;  Laws  1908,  p.  08,  c.  96,  f  83. 
From  a  reading  of  the  Indictment  It  Is  Im- 
possible to  tell  which  law  applies  to  the  al- 
leged offense,  if  it  was  intended  to  charge 
a  violation  of  law  by  the  defendants  as  11- 
censeee.  the  prmlses  upon  which  they  were 
authorised  to  sell,  constituted  license  terri- 
tory, should  have  been  described  with  sab- 
stautial  confonnlty  to  the  description  of  the 
same  In  the  license,  and  the  sale  allied  to 
have  been  made  on  such  premises.  Laws 
1906.  p.  629,  c  117,  I  1;  State  t.  Langdon, 
74  N.  H.  Oa  64  AtL  lOOa 

PAKSONS,  C.  J.  The  sale  or  delivery  of 
liquor  to  a  minor  by  a  licensee  Is  a  violation 
of  section  15,  c.  95,  p.  88,  Laws  1903,  as 
amended  by  section  9,  c,  49,  p.  450,  Laws 
19(NS,  pimlsbable  under  section  33.  c.  05,  p. 
93,  Laws  1903.  Laws  1905,  p.  456.  c.  49,  { 
18;  State  V.  Langdon.  74  N.  H.  60,  91  Atl. 
1099;  State  t.  Kennard.  74  N.  H.  76.  65  Atl. 
376;  Stat©  t.  Kidder,  74  N.  H.  302,  67  Atl. 
405.  It  is  alleged  that  the  law  licensing  the 
sale  of  liquor  had  been  duly  accepted  (Laws 
1903.  p.  92,  c.  96.  ft  81)  and  on  the  date  of 
the  offense  charged  was  in  force  in  the  town 
of  Canaan;  that  the  defendants  were  th&i 
and  there  co-partners  in  business,  and,  having 
then  and  there  a  license  for  the  purpose  of 
selling  liquor,  did  then  and  there  unlawfully 
sell  (in  the  second  count,  deliver)  llqnor  to 
a  minor  under  the  age  of  21  years.  The  al- 
l^tlons  that  the  license  law  was  In  force 
In  Canaan,  and  that  the  defendants  were 
then  and  there  licensed  to  sell  liquor,  are  suf- 
flcient  to  make  it  plain  that  the  offense 
charged  is  the  violation  of  the  special  pro- 
visions of  the  license  law  by  the  dtfendanta 
as  licensees.  State  v.  Langdon,  74  N.  H.  GO. 
52,  M  AQ.  1099.  If  the  State  proves  that 
when  and  where  they  were  licensees  within 
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the  meaning  of  the  act  the  defendanta  In 
Can&an  sold  oi  delivered  liquor  as  chai^^ed, 
the  offeiue  will  be  made  out.  It  Is-  not  ad- 
visable to  qiecalate  upon  poMlble  qoeBtlons 
that  may  or  may  not  arise  upon  tlw  arl- 
doice. 

Motion  denied.  All  eonramd. 


STBBB  T.  DOW. 

(Bopieme  Omrt  of  New  HampsbiTe.  Hillabor- 
oogh.    Not.  4,  1908.) 

L  OaKRIBHICBIIT  Q  114*>— TB1I8TBE8— LIABXL- 
TtT, 

Under  Pab.  St.  1901,  c.  246,  U  19.  20,  a 
trustee  is  cbargeable  for  fnadi  of  aefendant  In 
kin  bands  when  the  process  is  served  opon  him, 
snd  with  certain  exceptions,  IncludlDe  wages  for 
libor  i>erformed  after  such  service,  for  all  that 
mar  come  to  bis  bauds  ap  to  the  time  of  disr 
closure. 

[Ed.  Note.— For  other  cases,  see  Oamlsbment, 
Cent.  Dig.  1 288;  Dee.  Dig.  1114.*] 

Z  EXEUFTIOnS  (I  48*)  — TBTTsm  Pbocbbs  — 

Waoes. 

Under  Pnb.  St  1901,  c  245,  {  20,  exempt 
Ing  Horn  trustee  process  wages  for  labor  per- 
formed after  service  of  such  process,  only  wages 
tor  personal  service  are  excepted;  a  fund  cre- 
ated in  part  by  the  labor  of  others  tban  defend- 
Bn^s  wife  and  minor  childxtn  not  l>elng  exempt 
[Ed.  Note.— other  cases,  see  Bxemptiou^ 
Cent  Dig.  I  71;   Dec  Dig.  I  4a*] 

8.  ExKHFnons  (jt  48*)— Tnunn  Pboox8»— 
WAGia. 

Under  Fob.  St  1901,  e.  24S,  {  20.  exempt- 
ing from  tixtstee  process  wages  for  labor  per- 
formed  after  service  of  such  process,  where  no 
means  are  famished  to  extricate  the  privileged 
labor  from  other  Ingredients  composing  the  in- 
debtedness and  to  ascertain  its  value,  the  trus- 
tee is  cba^eable. 

[Eid.  Note. — For  other  eases,  see  Exemptions, 
Cent  Dig.  8  71;  Dec  Dig.  t  4S.*] 

4.  GAUnSHURT  <|  88*)— Trubtxe  Pboous— 
EXEKFTIOHQ—NkOOTtaBtS  InjBIBUiaiTTS. 

One  sought  to  be  held  ouder  trustee  process 
SR  liable  upon  a  AKotiable  Instrument,  will  be 
discnarged  unless  the  iQstrum^nt  falls  within 
.\ct  June  30,  1841  (Laws  1841,  p.  527,  c.  601 ; 
Rev.  St  184S,  c  208,  as  extended  by  Oen.  St 
iSeVc  280,  I  2l[~tub.  St^lOOl,  c.  245,  H 
21,  22).  spedfring  the  negotiable  paper  subject 
to  sodi  process. 

[Bd.  Note.— For  other  cases,  see  Oamishment 
Cent  Dig.  »  74;  Dec  Dig.  S  3S.«] 

5.  GABiiiBidcsirr  A  88*)— Tauarn  Pbocbsb— 
BxscPTioNft— "MQornaBLE  Instbukent." 

A  mere  contract  of  employment  specifying 
compensation  for  services  is  not  a  negotiable  in- 
•CruDcnt  within  Act  June  Sa  1841  (Laws  1841, 
p.  627,  c  601 ;  Rev.  St  1848,  c.  206,  as  ex- 
tended by  Oen.  St  1867,  c  280.  |  21;  Pub.  St 
1001.  c  245,  H  21,  22).  specifying  the  negotia- 
ble papn  aatqeet  to  trustee  procees. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Dec  Dig.  I  88.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  5,  pp,  4767-4770;  vol.  8,  p.  7731.] 

&  GaunoHimiT  (I  38*)— Tsusm  Pnooasa  - 

ComuOI  OP  BHPLOTlOQrF— IftaTBBUXJTT. 

On  trustee  process  to  readi  money  due  un- 
der  a  contract  of  employment,  the  contract  is 
material  mly  on  the  question  of  title,  per- 
fwming  the  same  <^os  as  a  bill  of  sale  or  a 


deed  in  a  proceeding  to  hold  Hie  trustee  for  the 
price  of  tlie  goods  or  land. 

[Bd.  Note.— For  other  eases,  sse  Qamishmwt, 
Dec  Dig.  I  88.*] 

7.  OaBNisiDfBNT  (I  81*)— Tbusteb  PaooKsa— 

DSBT  PATABLI  BETOnO  SlATS. 

That  payment  of  a  debt  contracted  witliln 
is  to  lie  made  beyond  the  stete  is  no  answer  to 
tmstee  process  against  tiie  debtor. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  I  147 ;  Dec  Dig.  {  81.*] 

8.  GABNIBHianT  (S  110*)~TBt7BTKE  PBOCEBS— 

LuBiLrrr, 

The  general  rale  that  one  can  be  charged 
under  trustee  process  only  for  what  defendant 
could  recover  <n  him  in  suit  on  their  contract  Is 
subject  to  exceptions,  and  a  trustee  may  be 
charged  where  defendant  could  not  sue  him 
without  proof  of  a  demand,  though  none  has 
been  made. 

[jEM.  Note.— For  otber  cascsL  see  Qamishment 
Dec  Dig.  f  110.*] 

0.  GABNUHmrr  (|  78*)— Tbubtii  Pboobbs— 

Besidence  or  TsuerrEB. 

Under  Pub.  St.  1901.  c  245,  9  5,  providing 
that  a  nonresident  doing  business  in  the  state 
may  be  chaned  on  trustee  process  as  if  a  resi- 
dent for  cremte  of  defendant  through  contracts 
made  or  performed  within  the  state,  a  foreign 
life  insurance  company  Is  diarseable  on  sudi 
process  for  renewal  commissions  due  a.  general 
agent  on  busipen  done  within  the  state. 

[Ed.  Note.~For  other  cases,  see  Garnishment, 
Osnt  Dig.  f  144;  Dec  Dig.  f  78.*a 

Action  Ii7  EUaabeth  B.  Steer  against  M. 
Ivan  Dov.  Tranaf erred,  from  superior  coait 
(Ht  an  issne  as  to  tlie  New  York  Life  Insnr* 
anoe  Company's  liability  as  trustee.  Trus- 
tee cbai^eable. 

Debt,  upon  a  Judgment  Facts  found  by 
the  court  The  defendant  appeared  and  was 
subsequently  defaulted.  The  only  controver- 
qr  Is  as  to  the  liabUlty  of  the  New  York 
Life  Insurance  Company  as  trustee ;  and  that 
question  was  transferred  without  a  ruling 
from  the  January  term,  1908,  of  the  superior 
court  by  Plummer,  J.  The  trustee  was  sum- 
moned by  service  upon  the  Insurance  com- 
missioner on  November  S,  1906,  and  at  that 
date  was  not  Indebted  to  the  defendant 
From  the  disclosure  taken  May  10,  1907,  it 
appeared  that  the  trustee  was  then  indebted 
to  the  defendant  In  the  sum  of  $91.27.  Prior 
to  June  80,  1006,  the  defendant  was  the  gen- 
era] agent  of  the  trustee  In  New  Hampshire, 
was  located  In  Manchester,  and  bad  sub* 
agents  in  bis  employ.  Under  his  contract  of 
employment  he  was  entitled  to  renewal  conn 
missions  payable  to  him  at  Manchester  on 
boslness  transacted  In  New  Hampshire  by 
him  and  his  agents.  The  disclosed  Indebted* 
ness  of  the  trustee  all  arose  from  renewal 
oommlsslons  accruing  to  the  defendant  from 
business  In  New  Hampshire  done  by  him  and 
bis  SDbagents.  June  30,  1906.  the  defendant 
removed  to  Boston,  and  his  renewal  commis- 
sions were  made  payable  to  him  In  Boston 
instead  of  at  Manchester.  At  the  January 
term,  1908,  the  trustee  appeared  by  counsel 
and  moved  for  a  dlschai^e  upon  the  follow- 
ing grounds:    (H  The  renewal  commissions 
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an  wages;  (2)  tbejr  are  payable  In  Massa- 
chuaetts ;  and  &)  at  the  time  of  serrlce  upon 
the  tnutee  the  defendant  was  Indebted  to 
tbe  trostee. 

Andrews  ft  Andrews,  for  plaintiff.  Henry 
N.  Hurd  and  Bumtaam,  Brown.  Jones  ft 
Warren,  for  defendant 

PARSONS.  C.  J.  A  trustee  Is  diargeable, 
not  only  for  tbe  ftmds  of  the  defendant  in  bis 
hands  at  the  time  process  is  served  upon 
him,  but  also,  trltb  certain  exceptlouB,  for 
all  that  may  come  to  bis  hands  np  to  the  time 
of  disclosure.  Pnb.  St.  1901,  c.  245,  fi  19; 
Gove  V.  Varrell,  58  N.  H.  78;  Palmer  v. 
Noyes,  46  N.  H.  174, 178;  Smith  r.  BaUroad, 

85  N.  H.  337,  34S ;  Edgerly  t.  Sanborn,  6  N. 
H.  897.  Wages  for  labor  performed  by  the 
defendant  after  service  upon  the  trustee  are 
an  exception.  Pub.  St  1901,  e.  245,  f  20. 
If  the  renewal  commissions  are  payments  for 
labor  performed  in  placing  the  original  poli- 
cy, the  fund  disclosed  Is  not  within  the  ex- 
ception because  it  Is  to  be  Inferred  such 
labor  was  performed  before  the  defendant 
left  tbe  state  prior  to  the  service,  and  for 
the  further  reason  that  the  wages  excepted 
are  only  those  accruing  as  payment  for  pure- 
ly personal  service.  A  fund  created  in  part 
by  the  labor  of  others  than  the  wife  and 
minor  children  of  the  defendant  is  not  ex- 
cepted. Robblna  v.  Rice,  18  N.  H.  607,  610; 
Hale  T.  Brown,  69  N.  H.  661,  47  Am.  Rep. 
224 ;  Gray  v.  Fife,  70  N.  H.  89,  47  Atl.  641, 

86  Am.  St.  Rep.  609.  Where  "no  means  are 
furnished  by  which  It  la  ];)08SibIe  to  extricate 
the  privileged  labor  from  the  other  Ingredi- 
ents composing  the  cause  of  indebtedness  and 
to  ascertain  its  valne,"  the  trustee  is  charge- 
able. 

Prior  to  the  act  of  June  30,  1841  (Laws 
1841,  p.  527,  c.  601 ;  Rev.  St.  184S,  c.  208),  a 
trustee  could  not  be  charged  on  account  of 
his  liability  to  the  defendant  on  a  negotiable 
promissory  note  or  by  reason  of  any  chose  in 
action  of  the  defendant  In  bis  possession. 
The  negotiable  character  of  the  Instrument 
erldenclng  bis  liability  in  the  first  case 
whereby.  If  he  were  charged,  a  bona  fide 
holder  might  suffer  a  loss  or  the  maker  be 
compelled  to  pay  twice,  and  the  lack  of 
means  for  enforcing  tbe  security  In  the  sec- 
ond, were  tbe  reasons  for  the  holding  that 
such  liabilities  or  securities  were  not  Indud- 
ed  within  the  terms  "money,  goods,  chattels, 
rights  or  credits,"  used  in  tbe  act  of  1791. 
By  the  act  of  1841,  means  were  provided  for 
the  collection  of  choses  In  action  held  by  the 
trustee,  and  bis  liability  upon  negotiable 
promissory  notes  "made  or  payable  In  this 
state,  or  the  parties  to  wtilcb,  at  the  time  of 
making  the  same,  resided  In  this  state,"  was 
made  subject  to  attachment  by  this  process. 
The  l^Islatlon  was  subsequently  extended 
(Gen.  St.  1867,  c.  230,  8  21)  so  as  to  Include  all 
negotiable  paper  "made  and  payable  In  this 
state,  or  the  parties  to  which,  at  the  time  of 
making  tbe  sam^  lealded  In  this  state." 


Pub.  St  1901,  c.  345,  H  21,  22;  Laws  (Ed. 
1792)  p.  ISl;  Cox  V.  Severance,  70  N.  H. 
86,  46  Atl.  739,  86  Am.  St  Rep.  602;  Klb- 
llng  V.  Bnrley,  20  N.  H.  869;  Pletdier  v, 
Fletcher,  7  N.  H.  462,  463,  454,  28  Am.  Dec 
869;  N.  H.  L  F.  Co.  t.  Piatt,  B  N.  H.  193; 
Stone  V.  Dean,  5  N.  H.  602.  Theref<ve, 
whwe  it  is  sought  to  hold  the  trustee  as  li- 
able upon  negotiable  paper,  the  trustee  wlli 
be  discharged,  unless  tbe  instrument  comes 
within  the  description  of  tbe  statute.  Chad- 
boom  T.  Gllman,  63  N.  H.  35S;  Oar  bee  t. 
Mason,  64  N.  H.  10;  4  AU.  791. 

By  the  terms  of  the  contract  between  the 
defendant  and  tnmtee,  the  fund  In  question 
was  at  the  time  oC  the  attachment  payable 
in  Massachusetts.  It  does  not  appear  that 
the  original  contract  or  the  variation  relied 
upon  were  reduced  to  writing.  But,  assnm- 
Ing  that  tfa^  were,  the  Instrumrat  was  not 
negotiable.  So  far  as  it  la  disclosed.  It  was  a 
mere  contract  of  employmmt  specifying  the 
agreed  remuneration  for  service  rendered. 
It  is  not  within  tbe  exc^tlw  existing  before 
the  legislation  extending  the  process  of  for- 
eign attachmmt  to  cover  certain  n^tlable 
paper,  and  tbe  provisions  of  the  statute  have 
no  application.  The  plaintiff  is  not  seeking 
to  enforce  the  contract,  but  to  reach  property 
In  the  trustee's  hands  which  the  contract 
shows  to  belong  to  the  defendant  The  con- 
tract Is  material  only  on  the  question  of  ti- 
tle, and  performs  the  same  office  as  a  bill  of 
sale  or  deed  of  land  in  a  proceeding  to  bold 
the  trustee  for  the  purchase  price  of  goods 
or  land.  The  fund  In  the  possession  of  tbe 
trustee  here  Is  attachable,  regardless  of  the 
agreement  of  tbe  trustee  to  transport  it  to 
the  defraidant  at  Boston,  precisely  as  a  horse 
or  car  load  of  goods  would  be.  The  fact  that 
payment  of  a  debt  is  agreed  to  be  made  out 
of  the  state  Is  not  an  answer  to  the  trustee 
process.  Sturtevant  v.  Robinson.  18  Pick. 
(Mass.)  175;  Blake  v.  WUIIama,  6  Pick. 
(Maaa.)  286,  815,  17  Am.  Dec.  372.  It  does 
not  appear  that  by  the  contract  a  demand  by 
the  defendant  in  Massachusetta  was  made  a 
condition  precedent  to  his  right  of  action  to 
recover  the  debt.  If  It  were,  in  the  absence 
of  such  a  demand,  the  defendant  could  not 
maintain  an  action  for  the  fund  here  or  else- 
where. To  the  general  rule  that  the  trustee 
can  be  charged  only  for  what  the  defendant 
could  recover  of  him  in  an  action  on  the  con- 
tract there  are  exceptions.  Libl^  v.  Com- 
pany, 67  N.  H.  687,  82  Ati.  772.  He  may  be 
charged  where  the  defendant  could  not  main- 
tain a  suit  without  proof  of  a  demand,  al- 
though none  has  been  made.  Quigg  v.  Kitt- 
redge,  18  N.  H.  157;  Woodbrldge  v.  Morse,  5 
N.  H.  619.  "The  trustee  is  to  be  char^ 
whenever  it  appears  that  he  has  money  in  his 
bands  which  the  principal  has  a  right  to  re- 
ceive upon  demand,  whether  a  demand  baa 
been  made  or  not." 

In  argument  In  this  court  it  appears  to  be 
urged  that  the  trustee  la  not  an  Inhabitant 
of  the  state.  It  has  been  held  that  a  rest- 
dent  and  Inhabitant  of  another  state,  al- 
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though  served  with  process  here.  canDot  be 
charged  as  trustee  except  upon  a  contract  to 
be  performed  liere,  or  for  goods  of  the  de- 
fendant actually  In  bis  peasesslon  here  at  the 
time  of  the  service  of  the  writ  upon  him. 
Uwrence  v.  Smith,  4S  N.  H.  tiSS.  86  Am. 
Dea  183 ;  Young  v.  Roes,  31  N.  H.  201 ;  Saw- 
yer T.  Thompson,  24  N.  H,  610;  Jones  r. 
Winchester,  6  N.  H.  497.  This  ohjectlon 
does  not  appear  to  have  been  taken  in  the 
superior  court,  and  the  facta  as  to  the  re«- 
id^ce  of  the  trustees  are  not  fully  found; 
but.  from  the  absence  of  objection  to  the 
ralidity  of  the  attachment  by  service  upon 
the  Insurance  commissioner,  It  may  be  in- 
ferred that  the  trustee  is  a  foreign  "Jolnt- 
stocfc  or  mutual  Insurance  company,**  duly 
admitted  to  and  doing  business  in  this  state 
subject  to  Its  laws.  Pub.  St  1901,  e.  169,  | 
4.  In  Tlew  of  the  statutory  prorisions  on  the 
subject  <Pab.  8t  1901,  c.  170,  |  14;  Id.,  c. 
laQ.  I  4^,  whether  such  a  party  appearing  as 
a  litigant  In  the  courts  of  the  state  Is  to  be 
regarded  aa  a  rerident  of  the  state  or  other* 
wise  may  ke  a  qnestlon  requiring  serious  con- 
■Ideratlon.  Time  need  not  be  now  taken  for 
tlte  purpose;  for,  assuming  that  the  trustee 
is  to  be  r^carded  as  a  nonresident  doing  busi- 
ness In  the  state,  the  case  is  fully  covwed  by 
tbe  statute:  "A  p«wm  doing  business  in  this 
state  and  *re8lding  outside  the  state  may  be 
Btrnmumed  on  trustee  process,  •  •  *  and 
be  may  be  diarged  as  trustee,  as  U  he  were 
an  inhabitant  of  this  state,  *  *  *  for  any 
rlihte  or  credits  of  the  defendant  by  reason 
ot  contracts  made  or  performed  within  the 
state."  Pub.  St  1901,  c.  240,  «  5.  The  cred- 
its for  whidi  It  Is  sought  to  chai^  the  trus- 
tee aocme  to  the  defendant  *Yrom  business 
Id  New  Hampshire  d<me  by  him  and  his  sub- 
agents."  In  the  langnage  of  the  statute  they 
are  "credits  of  the  defendant  by  reason  of 
contracts  *  *.  *  performed  within  the 
state,"  wherever  the  contract  was  made, 
wblch  does  not  appear.  The  trustee  there- 
fore Is  to  be  charged  "as  If  it  were  an  In- 
habitant of  this  state." 
Trustee  chargeable.  All  concurred. 


HATWARD  T.  SPAUIJ>IN6  et  al. 
(Suprerae  Conrt  of  New  Hampshire.  Hills- 
boroogh.   Not.  4,  190S.) 

1.  Wzxxa  (I  634*)— <3oii>rauciioir  —  Remain- 
nns— Natdsb. 

A  will,  devising  the  remiUnder  of  testator*! 
estate  t6  liis  sons'  cbildren,  devised  a  coatin- 
gW.  reqiainder  where  tbe  sons  bad  no  children 
when  the  wilt  bxA  effect 

FBI  Note.— For  other  cases,  see  Wills,  Cent. 
^.^^H  148^  1400;  1498ri501;  Dee.  Dig.  { 

2.  BkKAINDEBB    (I     10*)  —  GONTIIf OKHT  Rs- 
MAIITDEBS— FAILUU  TO  YkST. 

Where  a  will  devised  the  remainder  of 
ta.toi'B  estate  to  his  sons'  children  at  his  wid- 
ow's death,  and  do  children  were  bom  during 
the  existence  of  the  life  estate,  the  remainder 
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never  vested,  and  at  eommoa  law  would  ftiil 
through  the  termination  at  the  estate  support- 
ing it 

[Ed.  Note.— For  other  eases,  see  Remaindeis, 
Dec  Dig.  i  10.*] 

3.  Wuxs  (I  4S9*)— OoKSnvocuui- RuLia— 
Abbooated. 

A  testator's  intention-  wUI  be  givra  effect 
regardless  of  the  form  of  words  used  and  of  the 

atffience  of  technical  terms,  if  he  does  not  Intend 
to  create  an  illegal  or  impossible  estate. 

[Ed.  Note.— For  other  cases,  see  Wilts,  Cent 
Dig.  f  955;  Dec.  Dig.  |  4S0.*] 

4.  Wiij.8  (i  ^1*>— TaarrAToa'B  Ihteht— As- 

CEBTAUnoeiTT— MiTUOO. 

In  interpreting  a  will,  testator's  intent  is  to 
be  determined  as  a  qaestion  of  fact  from  com- 
petent evidence,  and  not  by  rules  of  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  105S;  Dec  Dig.  |  491.*] 

6.  WliXB  (i  086*)  —  ConsiRUCTioN  —  Tebta- 
tob'8  InTBirriov. 

A  will  giving  testator's  widow  the  use  of 
the  estate  for  life,  with  remainder  to  bis  sons' 
cldidren.  does  not  anthorise  an  inference  that  he 
intended  that  the  children  should  have  the  es- 
ute  If  he  survived  Us  wife,  or  that  his  aastm 
shonld  have  It  If  she  sorvived  testator  and  the 
sons  had  do  childSNi. 

[Ed.  Not&— FW  Other  easss,  sss  Wills,  Dec 
Dig.  I  S36.*] 

0.  Wills  (f  10*)— Iknars— Cbiatioh  to  Pvb- 

BEBVE  COHTIHGBltT  RSMAINDBB. 

Under  a  wilt  giving  teautor's  widow  a  life 
estate,  with  remainder  to  his  sons'  children,  tes- 
tstor'a  failure  to  provide  for  trustees  to  hold  an 
estate  sufficient  to  support  the  remainder,  ou  tlw 
death  of  tlie  widow 'before  the  anticipated  birth 
of  children,  did  not  render  impossible  the  prea- 
ervation  of  the  estate  for  them;  it  being  pre- 
sumed that  he  intended  to  impose  such  trust 
apw  the  executor  appointed  to  ot^ket  the  es- 
tate, and  transmit  it  to  tiie  persons  entitled. 

[Bl  Nota^For  other  cass%  ass  Wills,  Dec. 
Dig.  I  la*] 

7.  Tbubtb  (i  160*)— Faxlum  of  TauerEE— 
AppoinncxiTT  bt  Coubt. 

If  plaintiff  administrator  cannot  execute 
a  trust  impliedly  created  by  testator,  to  ludd  an 
estate  to  support  a  remainder  on  the  temdna- 
tion  of  the  particular  estate  iMfore  the  birth 
of  the  remaindermen,  the  snpsilor  court  can  ap- 
point a  trustee. 

[Ed.  Note.— For  other  esses,  sea  Trusts,  Gmt 
Dig.  i  207 :  Dec.  Dig.  {  160;*] 

8.  Wuxs  (f  4S9*)  —  COHfllBUOTUUr  —  Tbbta- 

TOB'a  Intention. 

Testator's  Intention  tiiat  his  leal  and  per- 
sonal estate  should  take  the  aame  course  must 
be  given  effect 

SEd.  Note.— For  odier  cassi^  sse  mils,  Dec. 
I.  i  439.*] 

9.  Wills  ({  72S*)— Constbuoiioh— UHBoari 

Reuaindebhen. 

A  will  giving  the  remainder  of  testator's 
estate  to  his  sons'  children  at  his  widow's  death 
does  not  give  the  sons  the  income  tiefore  nor 
after  the  birth  of  the  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  728.*] 

Transferred  from  Superior  Court,  HUls- 
boroni^i  Cotmty;  Peaslee,  Judge. 

Petition  by  Henry  W.  Hayward,  adminis- 
trator, against  Albert  H.  Spaulding  and  an- 
other, for  advice  as  to  the  executiw  of 
Jonattian  Spauldlng's  will,  transferred  ftom 
the  superior  court   Case  discharged. 
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Tlia  win  contalna  tlie  ftdlowlns  <daiue: 
"At  tbe  decease  of  m7  aald  wife,  <a  In  caae 
of  her  marriage  after  my  deceaae,  I  glre^ 
bequeath,  and  derlae  all  the  proper^  In  her 
bands  and  possession  at  tbe  time  of  the  hiqp- 
penlng  of  either  erait  In  equal  shares  to  tlie 
children  of  my  two  sons,  Oliarles  A.  Bpanld- 
Ing  and  Albert  M.  Spauldlng,  and  th^r  heirs 
fOTerw."  Hie  will  gave  tbe  widow  the  es- 
tate fra  Vie,  with  tbe  right  to  use  tbe  prln* 
dpal,  if  necessary  for  her  support,  and  nam- 
ed her  as  executrix.  After  her  decease  the 
plalntlfT  was  appointed  and  recelred  both 
realty  and  personalty  as  the  estate  of  Jona^ 
than.  The  two  sons  were  Jonathan's  only 
descaidanta.  Charles  died  after  bis  father's 
death,  bat  before  that  ot  bis  moUita.  He 
left  B  widow,  bnt  no  cbildren.  Albert  is  a 
bachelor  about  60  years  old. 

George  B.  Bales,  for  plaintiff.  Hess  A 
Crow,  for  defendants. 

PARSONS,  C.  J.  At  his  decease  the  tes- 
tator left  a  widow  and  two  sons.  Neither 
of  the  sons  then  had,  or  had  had.  children. 
Under  tbe  proTtslons  of  bis  will  a  child  of 
either  of  the  two  sons  living  at  the  testator's 
death  would  hare  taken  an  interest  in  the 
real  estate  defined  under  the  terms  of  tbe 
common  law  as  a  "Tested  remainder/'  the 
Testing  of  wbI<A  wonld  have  opened  to  let 
In  after-bom  chlldroi,  while  snch  Interest 
might  hare  been  destn^ed  by  the  consump- 
tion of  the  estate  in  the  necessary  support 
of  tbe  widow.  As  there  was  no  child  In  ex- 
istence when  the  will  took  effect,  the  gift 
over  was  to  a  dubious  or  uncertain  person. 
Such  a  remainder  Is  described  as  "contin- 
gent" As  no  child  was  bom  during  the  ex- 
istence of  the  particular  estate  In  the  wid- 
ow, the  remainder  never  rested;  and,  under 
the  strict  rules  of  the  common  law,  tbe  re- 
mainder failed  because  of  tbe  termination 
of  the  estate  which  supported  it  Bxecntory 
dsTises  were  instituted  to  support  tbe  will 
of  the  testator  in  cases  where,  the  rules 
of  law,  a  dcTlse  of  a  future  estate  could  not 
operate  as  a  remainder.  They  "were  allow- 
ed, out  of  indulgence  to  testators,  that  they 
might,  without  the  intervention  of  trustees 
to  preserve  r^nalnders,  establish  future  In- 
terests In  strict  settlement  beyond  the  reach 
of  those  who  had  tbe  prior  estate."  Bur^ 
lelgb  V.  Clougb,  52  N.  H.  267,  273,  13  Am. 
Rep.  23 ;  Wood  v.  Qriffln,  46  N.  H.  230,  23S ; 
Yeaton  t.  Roberts,  28  N.  H.  469;  Eaton  t. 
Straw.  18  M.  H.  320. 

If  there  had  been  no  devise  to  the  widow, 
or  if  the  devise  to  her  had  lapsed  by  her 
death  before  the  testator,  the  devise  to  the 
unborn  children  would  have  been  support- 
able as  an  executory  limitation  (Feame  Rem. 
526,  626),  because  In  such  case  the  limited 
estate  was  never  supported  by  a  freehold 
and  could  not  be  construed  a  remainder, 
which  requires  such  an  estate  to  support  it 
But  in  consequence  of  the  rule  that  a  devise 
wUdi  can  be  construed  as  a  remainder  wUl 


never  be  deemed  an  executory  devise  (Bur- 
leigh T.  dough,  62  N.  H.  267,  27S.  13  Am.  Rep^ 
28).  It  la  said  that  where  the  preceding  free- 
hold has  once  vested-  so  as  to  support  a  oon- 
tlngmtt  ranalnder,  tbe  deTise  cannot,  by  any 
subsequent  accident  inure  as  an  executory 
Umltatioo.  Feame,  Rem.  386,  805,  526. 

But  ttie  Talldity  of  these  rules,  boweTer 
well  supported  authority,  need  not  be 
considered.  Howevw  simple  their  applica- 
tioa  would  make  tbe  disposition  of  the  case, 
tb^  cannot  be  relied  upon.  Rules  of  inter- 
pr^tlon  under  which  particular  phrases  or 
terms  are  necessary  to  express  a  particular 
intention,  or  to  give  effect  thereto,  hare  long 
since  been  abandoned  her&  As  was  said  In 
Kennard  t.  Eeanard.  63  N,  H.  803,  811,  in 
reference  to  earlier  cases  then  cited  and  re> 
lied  upon:  "Upon  the  rule  of  testamentary 
Interpretation  established  In  this  state,  it  is 
immaterial  whether  tlie  doctrine  of  remaiit- 
ders  is  correctly  or  incorrectly  applied. 
♦  •  •  Whatever  that  doctrine  may  be, 
and  however  It  may  be  applied,  it  does  not 
set  aside  the  supreme  rule  that  the  Interpre- 
tation of  a  will  Is  the  ascertainment  of  the 
testator's  intention.  If  it  upholds  the  inten- 
tion disclosed  by  the  terms  of  tbe  will  in 
this  case,  It  is  usek'ss.  If  it  does  taot  uphold 
It  It  Is  equally  useless,  as  It  cannot  break 
the  will." 

It  Is  not  necessary  that  the  Intention  of 
any  written  instrument  should  be  expressed 
In  a  particular  form  of  words,  or  the  use 
of  technical  terms.  "It  is  sufficient  if  the  in- 
tentlcm  of  the  parties  can  be  gathered  from 
the  Instrument,  read  In  the  light  of  tbe  con^ 
petent  evidence  bearing  upon  its  interpreta- 
tion." Upton  V.  Hosmer,  70  N.  H.  498,  495, 
49  Atl.  96.  The  testator's  Intention  is  tbe 
sole  subject  of  inquiry.  It  "is  determined  as 
a  question  of  fact  competent  evidence,  and 
not  by  rules  of  law."  Edgerly  v.  Barker. 
66  N.  H.  434,  447,  81  Atl.  900,  28  L.  R.  A. 
328,  and  cases  cited;  Stratton  v.  Stratton,  68 
N.  H.  682,  685,  44  Atl.  609.  When  ascertain- 
ed, such  intention  Is  to  be  glTSn  effect  with 
the  exception,  however,  that  tbe  intention 
cannot  be  followed  when  It  is  Impoeslble  or 
Illegal  to  do  so;  "for  an  intention  will  not 
avail  to  create  an  Illegal  or  an  impossible 
estate."  Burleigh  t:  Clougb,  52  N.  H.  267, 
271,  13  Am.  Rep.  123.  Decisions  "which 
have  In  so  many  cases  defeated  the  intention 
of  testators,  by  substituting,  through  the 
application  of  an  artificial  and  technical  rule 
of  law,  a  different  estate  from  that 'which 
the  testator  Intended"  (Eaton  t.  Straw,  18  N. 
H.  320,  329,  330),  are  not  now  followed  bwe. 

The  testator  Intended  that  his  real  es- 
tate, as  well  as  his  personal  ptopetty,  should 
go  to  tbe  children  of  bis  two  sons.  Tbe  gift 
was  one  he  had  power  to  make.  Tbe  fact 
that  his  wife  survived  him,  or  that  no  dilld 
was  bom  in  the  lifetime  of  the  widow.  Is 
not  a  sufficient  reason  for  breaking  his  wlIL 
It  cannot  be  Inferred  from  the  will  that  he 
Intended  his  sons'  children  should  ban  the 
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estate  If  be  nnrlTed  bis  wife,  and  tbat  Ub 
Bona  ahoold  hare  It  if  sbe  rarrlTed  blm,  be- 
caase  be  expready  prorlded  In-  tbet  case  for 
the  extent  to  wbldi  the  gift  to  tbe  diUdmi 
ahoQld  be  diminished  by  tbe  necessities  of 
tbe  widow.  Neither  does  bis  fftllnre  to  pro- 
vide trustees  to  hold  an  estate  sofflclent  to 
support  the  remainder.  In  case  of  the  death 
of  bis  widow  before  the  antldpated  birth  of 
children,  r»ider  impossible  the  preserretUoi 
of  the  estate  for  tbem.  He  knew  that  at  the 
death  of  his  widow  the  an>olntmait  of  an 
execntor  in  the  capacity  of  the  plalntlfl,  to 
collect  tbe  estate  and  transmit  It  to  the  per- 
sons  ^titled,  wevld  be  reqolred.  Not  bar- 
ing provided  anotber  to  hold  tbe  property,  if 
necessary,  It  Is  to  be  Inferred  he  Intended  to 
Impose  snch  tmst  npon  the  plaintiff  or  upon 
tbe  person  who  might  occupy  his  position. 
Campbell  r.  Gloasb,  71  N.  H.  181,  61  Atl. 
e08:  Chase  r.  Ourrler,  63  N.  H.  90.  If  tbe 
plaintiff  cannot  execute  tbe  trust,  a  trustee 
can  be  a[^Inted  by  the  siq>ertor  conrt  1 
Per.  Tr.  {  121. 

Tbe  testetor  Intended  tbat  both  the  real 
and  personal  estate  sboold  take  tbe  same 
coarse.  Effect  must  be  glroi  to  that  Inten- 
tion. Parker  r.  Rose.  68  N.  H.  21S.  816,  46 
Atl.  576.  It  la  unnecessary  to  consider  wheth- 
er tbe  objections  that  hare  been  urged  to  tbe 
preservation  of  the  real  estate  fOr  tbe  un- 
born dilldreu  are,  or  are  not,  applicable  to 
the  personal  estate.  If  th^  are  not,  as  ap- 
pears to  be  conceded  In  ai^ument,  the  teste- 
tor's  Intention  that  both  should  take  the 
same  course  is  a  further  answer  to  the  objec- 
tions tbat  bare  been  raised. 

Tbe  time  of  dlstributltm  Intended  by  the 
testator  is  now  Immaterial.  Whenever  be  In- 
tended or  expected  such  distribution  to  be 
made,  he  did  not  Intend  the  dlatrlbutton 
should  be  made  before  any  of  tbe  class  to 
whom  he  gare  bis  estete  came  Into  existence. 
As  tbe  testetor  Intended  the  (dilldren  should 
have  all  the  property,  and  gave  none  to  his 
sons,  he  did  not  Intend  tbe  sons  should  have 
tbe  Income  after,  or  befon,  the  dilldren 
Should  be  bom. 

Case  discharged. 

PBA8LBB,  did  not  alt  Tbe  otbera  em* 
curred. 


OHANDLEB  et  al.  v.  BA8TUAN  St  aL 
{Supreme  Court  iA  New  Hampshire.  Merri- 
mack.   Nov.  4.  1908.) 

1.  67*)— OmoESS— AmrnoBnT  — 

BoABD  or  Tbvstees  or  State  LiaaABT— 

Pdbxjoations  Authobizid. 

Laws  1903,  p.  9,  c.  6,  g  2,  Impose  on  the 
board  of  tnuteee  of  the  state  library  all  the 
poweis  and  duties  formerly  Incumbent  upon  the 
board  of  library  commiasionen,  and  Laws  1896, 
p.  481.  c  lis,  i  9,  require  the  latter  to  issue 
a  library  bulletin  at  leaat  twice  a  year,  con- 
t^Bing  reeomm«ndatto&s  as  to  the  best  library 

*W9t  Other 


msthodi,  together  with  notes  on  library  proar— . 
The  board  of  trustees  sought  to  hare  publlahed 
a  reference  index  to  biographical  rtetdws  of 
New  Hampshire  men  contained  In  the  state 
library,  which  would  require  more  than  100 
pages  of  printed  matter.  Held,  that  the  sUt* 
ute  contemplated  the  publication  of  small 
pamphleU^  mrectlr  relating  to  library  w<»k.  as 
stated  therein,  ana  tlie  puUicatlon  ot  tbe  index. 
In  the  place  of  special  Inilletins,  was  not  au- 
thorised thereby. 

[Ed.  Note.— For  other  cases,  sse  States,  Dee. 
Dig.  S  67.*] 

2.  Statss  (I  67*)  —  Oftioxbs  —  AuTHoarrx — 
Tbustkes  or  Statb  Librabt— Authoutt  to 

PtTBLIBH  GATALOOUE. 

Laws  1898.  p.  28,  c.  81.  |  7.  authorises  the 
trustees  of  .the  state  library  to  canae  an  al- 
phabetical catalogue  of  tbe  books  received  to  be 
substituted  In  place  of  the  existing  system  of 
entrv  of  books,  provided  that  a  catwogue  of 
the  books  shall  be  first  made  and  printed,  and, 

{tursuant  thereto,  an  authors'  list  was  pabliabed 
Q  two  volumes,  aggregating  1,600  pages,  con- 
taining a  complete  list  of  the  books,  alphabeti- 
cally arranged  according  to  the  authors*  names, 
and  thereafter  the  state  board  attempted  to  pub- 
lish a  catalogue  of  the  same  books  dsssified 
according  to  their  snbjects.  Held,  that  tbe  au- 
thors' list  published  was  the  only  catait^e  au- 
thorized by  tbe  statute  to  be  pnblished  In  sddi- 
tion  to  the  periodical  sapplements  thereto,  and 
tbe  second  catalogue  according  to  subjecte  was 
unaothorized, 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  }  67.*] 

Transferred  from  Superior  Court,  Merri- 
mack County;  Pike,  Judge. 

Mandamus  by  William  D.  Chandler  and 
others,  trustee  of  the  stete  library,  against 
Edwin  Q.  Eastman  and  others,  members  of 
the  Public  Printing  Commission,  to  compel 
defendante  to  publish  certeln  publications. 
Facts  agreed,  and  case  transferred  from  tbe 
superior  court   Petition  denied. 

The  plaintiffs  are  tbe  tmstees  of  tbe  state 
library,  and  the  defendante  constitute  the 
public  printing  commission.  Tbe  Questions 
presented  are:  (1)  Whether  the  manuscript 
for  a  Reference  Index  to  Blograithical 
Sketches  of  New  Hanipsbire  Men  Iq  tbe 
Books  and  Publications  in  the  State  Library 
may  be  published  for  and  In  the  place  of 
one  or  mora  library  bulletins,  under  section 
9,  c.  118,  ih  481,  LawB  1886 ;  and  wheth- 
er the  mannscrli»t  for  a  Subject  List  Cata- 
logue of  the  state  library  ms^  be  printed  nn* 
der  section  7,  c.  81,  p.  28,  Laws  1898,  an  Au- 
thor List  Catelc^rne  having  been  published 
thereunder  In  1904.  If  either  of  these  quw- 
tlons  is  decided  in  tbe  afflnnatlve,  tbe  writ 
is  to  lasne ;  otherwise  not 

James  F.  Brennan,  for  plaintiffs.  Edwin 
O.  Eastman,  At^.  Oen.,  for  detendanta. 

WAIiKEE,  J.  Tbe  first  Question  presented 
by  the  case  Is  whether  the  Reference  Index, 
if  printed,  would  constitute  a  library  bulletin 
which  the  statute  authorizes  the  trustees  to 
prepare  and  hare  printed  at  the  public  ex- 
pense. "All  printing,  binding,  and  blank- 
book  making  required  by  the  sereral  depart* 
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ments  of  the  state  governmrait  and  paid  for 
out  of  the  state  treasury  shall  be  termed 
'public  printing*  for  the  purposes  of  this  act 
All  of  the  public  prtntiitg  shall  be  ordered 
by  the  public  printing  commission,  and  no 
other  party  or  parties  shall  have  authority 
to  contract  for  said  public  printing  In  the 
name  of  the  state  of  New  Hampshire." 
Laws  1901,  p.  679,  c.  84,  {  2.  The  board  of 
trastees  of  the  state  library  having  all  *'the 
powers  and  duties"  formerly  "by  law  made 
Incumbent  upon  the  board  of  library  conunls- 
Bloners"  (Laws  190S,  p.  9,  c.  6,  9  2).  It  is 
their -duty  "at  least  twice  In  each  year"  to 
"Issue  -a  library  bulletin,  which  shall  contain 
recommendations  as  to  the  best  methods  to 
be  employed  In  library  work,  together  with 
notes  on  library  progress,  and  such  other 
matters  of  general  Information  relating  to 
library  work  as  they  may  deem  proper," 
Laws  1895.  p.  481,  c.  118.  1  9.  It  cannot  be 
doubted  that  It  has  been  the  established  pol- 
icy of  the  state  for  many  years  to  promote 
and  encourage  the  establishment  and  main- 
tenance of  free  public  libraries;  and.  In  or- 
der to  more  effectually  carry  out  this  pur- 
pose, the  duty  of  distributing  bulletins  of  In- 
formation upon  the  subject  of  library  man- 
agement among  the  town  libraries  was  Im- 
posed upon  the  tmstees  of  the  state  library. 
To  accomplish  the  best  results  such  inform- 
ation is  manifestly  of  prime  Importance,  and 
this  consideration  cannot  be  disregarded  in 
deciding  the  question  of  the  legislative  intui- 
tion In  authorizing  the  publication  of  library 
bulletins.  But  while  the  trustees  have  a 
wide  discretl<Hi  In  determining  what  infor- 
mation relating  to  library  work  it  Is  desira- 
ble to  print  in  the  bulletin,  their  authority 
In  a  given  case  is  bounded  a  reasonable 
construction  of  the  l^tslatlve  purpose.  To 
label  a  document  a  "bulletin"  does  not  neces- 
sarily g^ve  it  that  character. 

Was  It  within  the  purpose  of  the  Legisla- 
ture, ascertained  from  all  the  competent  evi- 
dence, to  authorize  the  printing  and  dis- 
tribution of  "a  Reference  Index  to  Bio- 
graphical Sketches  of  New  Hampshire  Men 
Contained  in  the  Books  and  Publications  in 
■aid  State  Library."  under  the  general  deslg- 
natl(m  of  a  library  bulletin?  It  Is  evident 
that  Bach  a  publication  would  not  contain 
"recommendations  as  to  the  best  methods  to 
be  employed  In  library  work."  or  "notes  on 
library  progress."  In  would  be  merely  a  list 
of  names,  or  a  special  catalogue.  The  prin- 
cipal or  determining  characteristic  of  a  bul- 
letin, as  preecribed  by  the  Legislature.  Is  Iti 
oipacity  to  furnish  nsefol  advice  upon  m&t- 
ters  pertaining  to  the  saccessfnl  conduct  of 
town  libraries.  The  proposed  index  does  not 
fnlflll  this  requirement  It  advises  nothing; 
It  recommends  nothing ;  it  la  merely  an  ex- 
tended list  of  names,  whldi  would  doubtless 
be  of  great  convenience  to  librarians  in  their 
search  for  biographical  sketches  of  New 
Hampshire  hnt  which  does  not  constl-- 
tute  a  library  bulletin  within  the  evident 


Intention  of  the  statute.  If  further  evidence 
in  support  of  this  conclusion  were  required, 
it  might  be  found  in  the  fact  that  the  In- 
dex as  prepared  would  make  more  than  IOC 
pages  of  printed  matter.  It  would  be  an  ex- 
tensive compilation.  It  cannot  be  Inferred 
that  the  statutory  authorization  included 
such  lists,  catalogues,  or  dictionaries  aa  the 
trustees  might  think  would  be  useful  to  li- 
brarians, without  regard  to  their  size  and 
extent  A  complete  catalogue  of  the  books 
in  the  state  library  might  be  of  material  as- 
sistance in  local  library  work,  throughout 
the  state ;  but  it  would  be  difficulty  to  Justi- 
fy a  construction  of  the  statute  that  such  a 
catalc^e  might  properly  be  called  a  bulletin. 
The  Intention  was  to  provide  for  the  publica- 
tion, not  of  large  books,  but  of  small  pamph- 
lets; not  of  extensive  Indexes,  but  of  rec- 
ommendations and  facts  relating  to  llbrarr 
work,  stated  with  reascmable  brevity  and 
conclsenesa.  As  the  pressed  Reference  In- 
dex is  Intended  by  the  trustees  to  take  the 
place  of  several  bulletins  which  would  other- 
wise be  Issued,  during  the  space  of  a  year  or 
Bore,  and  as  It  does  not  answer  the  reason- 
able requirements  of  a  bulletin,  its  publica- 
tion at  public  expense  is  not  authorized  by 
section  9,  c.  118,  p.  481.  Laws  1885.  Its 
publication  would  not  be  a  substantial  com- 
pliance with  the  statute. 

The  second  question  is  whether  the  Author 
List  of  the  state  library  constitutes  the  cat- 
alogue which  the  trustees  were  authorized 
to  publish  by  section  7,  c.  81.  p.  28,  Laws 
1883;  that  Is.  whether  the  Author  List 
consisting  of  two  large  volumes  a^r^at* 
ing  over  1,600  pages,  printed  In  1901,  Is  the 
"catalogue  of  books"  which  that  statute  au- 
thorized to  be  printed,  or  whether  It  Is  only 
an  Incomplete  catalt^e  which  may  now  be 
completed  by  the  publication  of  an  extensive 
Subject  Ust  The  statute  referred  to  pro- 
vides that  "the  trustees  of  the  state  library 
are  authorized  to  cause  the  present  system 
of  entry  of  accessions  by  classes  to  he  funlt- 
tod  from  the  Rport  of  the  librarian,  and  an 
alphabetical  catalogue  of  books  received  for 
the  period  covered  by  eadi  report  to  be  reg- 
ularly snbstltnted  therefor,  so  far  as  such 
books  or  pamphlets  have  been  eitered  In  the 
official  catalogue;  provided,  that  a  catalogoe 
of  books  shall  be  first  made  and  inlnted.*'  If 
the  Author  List  does  not  constitute  the 
catalogue  which  the  Legislature  of  1883  in- 
tended  to  authorize,  It  is  contended  by  the 
plalntlfh  that  authOTlly  remains  under  the 
statute  for  the  publication  of  the  Subject 
List,  in  order  to  complete  the  authorised  cat- 
alogue. No  suggestion  is  made  that  the 
printed  volumes  are  not  a  complete  catalogue 
of  the  books  *'in  the  miscellaneona  d^iart- 
ment  of  the  library  on  June  1,  1902,"  as  an- 
nounced therein,  or  that  they  were  not  In- 
tended to  be  a  complete  Ust  thereof  arrang- 
ed substantially  acccurding  to  the  anthots' 
names.  To  one  not  versed  In  the  technicali- 
ties of  library  work  this  printed  Ust  would 
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ieem  tu  be  a  catalogne.  If  It  la  not  bb  com- 
prebenAlre  and  exbaaatlve  as  It  might  be. 
It  Is  at  leaat  complete  in  Itself.  If  a  library 
catal<^e  to  not  completed  until  the  books 
bare  been  listed  t^on  all  useful  theories  of 
arrangement  and  daaaiflcatlon  known  Co 
bibllf^aphers,  it  would  be  rash  to  assume 
that  the  L^lslatnre,  which  to  not  made  up 
of  men  having  the  technical  learning  of  li- 
brarians, meant  when  they  used  the  word 
"catalogue"  a  work  of  seTeral  Tolnmes  which 
should  unite  several  distinct  theories  of  ar- 
rangement, 80  that  each  book  would  be  Index- 
ed In  as  many  different  volumes  as  there  were 
theories.  Such  an  understanding  evidently 
was  not  entertained  by  the  Legislature  of 
1893.  The  l^islatlve  purpose  was  to  author- 
ize the  compilation  of  a  catal<^e  of  the 
books  in  the  state  library,  upon  some  rea- 
sonably convenient  plan  to  be  determined  by 
the  trustees,  and  not  to  empower  the  trus- 
tees to  publish  several  extended  Itots  of 
bo<As,  which  together  might  be  deemed  by 
wme  people  to  constitute  one  complete  cat- 
alogue. When  the  Author  List  was  publish- 
ed, no  statutory  authority  remained  for  the 
compilation  of  another  catalogue,  however 
useful  and  desirable  It  might  be.  Thereupon 
It  was  provided  that  the  accessions  to  the 
library  should  furnish  material  for  supple- 
m«its  to  the  catalogue,  which  have  since 
been  published.  In  thto  way  the  Author 
List  has  been  treated  by  the  trustees  as  the 
statutory  catalogue,  in  consonance,  as  It 
seems  to  us,  with  the  legislative  purpose. 
The  statute  fumtohes  no  authority  for  the 
printing  of  the  manuscript  of  the  Subject 
List 

Petition  denied.    All  concurred. 


GLOUGH  V.  EOCKINGHAM  COUNTT 
LIGHT  ft  POWER  CO.  et  aL 

(Sapreme  Court  of  New  Hampshire.  Boeklnff- 
ham.   Nov.  4,  180a) 

1.  Electricitt  (1 19*)— iNJUsns  TnciDsm  to 
PBDDUcnoH— KxouoBncK  —  Question  foe 
Jdbt. 

In  an  action  for  injnries  by  contact  with 
dKtricaUy  charged  wires  strnns  across  a  street 
without  a  license  therefor,  as  required  by  Pnb. 
St  1901.  c.  81,  eridence  held  to  require  the  sab- 
mission  to  the  jury  of  the  Issue  negligence. 

[Bi,  Note.— For  other  cases,  see  Electricity, 
CenL  Dig.  I  11;  Dec.  Dig.  |  19.*] 

2L  PbIHCIPAL  and  AQENT  (I  21*)— EVIDBKOX 

or  AOENCT— Testihoht  or  Agewt. 
An  agmt  may  testify  to  the  fact  of  bis 
agency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  89;  Dec.  Dig.  {  2l.*l 

3.  Pbjkcifai.  Aim  Agekt  (|  22*)— Etidxhob 
or  AOKHCT— Dbcusatiohs  or  Agent. 
Declarations  of  an  alleged  agent  are  not 

idmiasibie  to  establish  the  agency. 
[Ed.  Note. — For  other  cases,  see  Principal  and 

Agent.  Cent.  Dig.  I  40;  Dec  Dig.  |  22.*] 


4.  Pbxncipai.  and  Agent  ({  ^*)— Bvimirai 
OE  Agency— Decla&ations  or  Agent. 

Tte  declarationa  of  an  agent  may  be  re. 
ceived  proviaioiully,  as  verbal  acts  indicating 
that  he  was  acting  on  another's  behalf,  leaving 
it  to  Bubsequent  pnxtf  to  establiah  bis  connec- 
tion aa  agent. 

[Ed.  Note.— For  oUier  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  40;  Dec  Dig.  |  22.*] 

6.  Evidence  (|  121*)— Res  Gebta. 

In  an  action  for  Injuries  by  coming  in  con- 
tact with  electrically  charged  wires  strung 
across  a  street  while  plaintiff  was  engaged  in 
moving  a  house  throagh  the  street,  evidence  of 
the  declarations  of  a  third  person,  who  came 
and  took  chaise  of  the  wires.  In  response  to  a 
request  made  on  the  superintendent  of  the  rail- 
way company  maintalmng  some  of  the  wires, 
made  as  part  of  the  res  gestie,  are  admissible  as 
bearing  mi  plaintiff's  SMrdse  of  due  care  in  at- 
tempting to  raise  the  wires  from  the  roof  of 
the  house  at  the  time  of  ttie  accident 

[Ed.  Note^For  other  cases,  see  Bhidoie^ 
Cent  Dig.  I  808;  Dec  DtTfm.*} 

6.  Electbioitt  <|  id*)— iHjtnBiEs  iNCXDxnr  to 
Pboduction  —  Aonons  —  Evidbnob  —  Ma- 

TEBIALITT. 

Where.  In  ftn  action  for  Injuries  by  coming 
in  contact  with  electrically  charged  wires  strung 
across  a  street  without  a  license  therefor,  as  re- 
quired by  Pub.  St.  1901,  c  81,  it  appeared  that 
no  attempt  was  made,  at  the  time  of  the  Injury, 
to  disconnect  the  wires  or  to  remove  their  sup- 
ports, the  failure  to  show  that  written  notice 
was  served  on  defendant,  as  required  by  section 
14  of  the  chapter,  did  not  defeat  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  g  11 ;  Dec  Dig.  |  Ifi.*] 

7.  Masteb  and  Sebvant  (S  801*)— Exxstencb 
or  Rxiationi—Evideiick. 

On  the  issue  whether  the  superintendent  of 
an  electric  railway  company  had  authority  to 
direct  an  employe  of  the  railway  company  and 
of  a  power  company  to  take  chaige  of  their  high 
tension  wires  stnmg  across  a  street  evidence 
fceM  not  to  show  sudi  authority,  so  that  the 
power  company  was  not  liable  for  injuries  sus- 
tained in  consequence  of  tiie  act  of  sadi  em- 

[Ed.  Note^For  other  cases,  see  Mastw  and 
Servant  Cent  Dig.  IS  120^^6;  Dec  Dig.  I 
30L*] 

TransfWred  from  Superior  Conrt.  Bocklng- 
ham  C(nmt7. 

Caw  for  personal  Injurlee  by  George  L. 
dough  against  the  Bockbigliam  County  XAgttt 
ft  Power  Gonipany  and  another.  There  waa 
a  verdict  for  idaintlff,  and  tb»  case  waa 
transferred  from  the  superior  conrt  Terdlct 
set  aside. 

The  plalntlfTs  evidence  tended  to  prove  the 
following  facts :  The  plalntlfC  to  a  carpenter, 
and  was  employed  to  assist  in  moving  a  small 
house  through  the  streets  of  Portsmouth  by 
one  Ham,  who  had  a  permit  for  the  work 
from  the  city  authorities.  The  building  was 
drawn  on  wheels.  To  move  It  to  its  destina- 
tion it  was  necessary  to  pass  a  certain  point 
where  the  defendants  had  strung  two  tele- 
phone wires  across  a  street,  and  about  20 
feet  above  Its  surface,  and  on  the  same  set 
of  poles,  about  2  feet  above  the  telephone- 
wires,  two  electric  light  wires,  each  carry- 
ing 6,000  volts  of  electricity,  and  on  the  same 
poles,  about  4  feet  above  the  light  wires,  cer- 
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tain  pover  wires,  each  carrying  13,000  volts 
«f  «lectricll7.  All  the  wires  carried  sofilclent 
tiectrldtj  to  kill  or  sererdy  Ixijiire  a  perscm 
comlns  In  anitact  w^th  them.  Tba  defend- 
ants bad  no  license  <a  locatlos  to  place 
poles  In  and  string  wtres  across  tiie  street 
at  this  point,  as  required  hy  dupter  SI,  Pnb. 
St  1901.  Am  the  building  rested  on  the 
wheels,  Its  top  was  a  little  hlghw  than  the 
tol^hone  and  electric  light  wires.  Hie  plain- 
tiff was  on  top  of  the  banding  and  wh«i  the 
wires  caught  on  the  roof,  he  attempted  to 
pry  them  op  with  a  hammer,  so  that  the 
building  would  pass  under  them,  and  in  so 
dobig  was  severely  Injured  by  a  abode  of 
aiectridty.  One  of  the  mea  engaged  In  mov- 
ing the  building  telephoned  to  Hayden,  supei^ 
Intendent  of  the  railway  company,  asking 
him  to  send  a  lineman  to  take  charge  at  and 
look  attee  the  wires  while  the  building  was 
bdng  moved  under  them,  ^yden  sent  Bur- 
bank,  who  worked  for  boOi  companies,  being 
foreman  of  the  dectric  railway  company's 
car  bam  at  Strafiiam,  and  rotary  tender  for 
the  defendants  at  the  car  bam,  and  he  took 
charge  of  and  gave  directions  as, to  moving 
the  bollding  undw  the  wires  at  ttie  time  ct 
the  acddwt  The  evldmce  also  toided  to 
prove  tiiat  the  wires  were  uninsulated  and 
that  sodi  a  condition  is  dangerous,  that  the 
defendants  were  negligent  in  the  location, 
conatmction,  and  management  of  the  wires 
at  the  time  and  place  of  the  acddmt,  and 
that  the  plaintiff,  In  consequence  of  the  de- 
fendants' negligence,  was  himsdf  in  the 
exercise  of  due  care  at  the  time.  Tliere  was 
no  evidence  that  Hayden  or  the  railway  com- 
pany were  expressly  authorized  to  send  Bur^ 
h^pfc-  to  take  diarge  of  the  defendants*  high 
tension  lines,  and  the  question  whether  there 
was  evidence  that  he  had  Implied  authority 
Is  discussed  in  the  opinion.  At  the  close 
of  the  plaintUTs  evldenoe  the  defendants 
moved  for  a  nonsuit  The  motion  was  de- 
nied, and  th^  CTcepted.  They  also  «cept 
ed  to  the  following  portion  <a  the  cha^ 
to  the  Jury:  "One  of  the  disputed  points 
In  this  case  is  whether  Burbank  was  pres- 
ent representing  the  defendant  at  the  time 
of  the  accident  The  plaintiff  dalms  he 
was,  and  the  defendant  that  he  was  not 
Ton  will  determine  whether  be  was  sent  tliere 
as  a  representative  of  the  dectric  railway 
company  or  of  the  defendant  and.  if  he  was 
sent  representing  the  defendant  whether  tiie 
person  who  sent  him  was  authorized  to  do  so. 
The  defendant  dalms  that  Burbank  was  there 
as  a  representative  of  the  railway  company, 
expecting  and  understanding  that  the  build- 
ing was  to  be  moved  under  the  railway  wires. 
The  plaintiff  dalms  Burbank  was  Bait  as 
an  employe  of  the  power  company;  that  is, 
of  the  defendant  You  will  determine  how 
that  was.  If  he  was  sent  there  only  as  an 
employs  of  the  railway  company,  then  none 
of  his  acts  bind  the  defendant  If  he  was 
sent  there  as  an  employe  of  the  power  com- 
pany, you  will  then  determine  whether  Hay- 


den, who  sent  him,  had  authwlty  to  said 
Burbank  for  the  poww  comiiany;  for  if  he 
had  not,  then  none  of  his  acts  bind  the  power 
company.  Haydoi  was  not  an  ofllcw  ot  the 
power  company,  and  it  was  not  daimed  by 
the  plalntiiC  that  be  has  shown  Hayden  or 
tiie  railway  company  was  wpressly  author- 
ized by  the  defendant  in  writing  or  orally, 
to  act  fttr  It  In  r^rd  to  Its  lines.  But 
it  is  claimed  t^r  the  plaintiff  that  the  author^ 
Ization  of  the  railway  ctunpany  to  act  for 
the  power  company  is  shown  by  repeated 
acta,  where  the  railway  company  1^  its  of- 
ficers have  directed  linemen  to  attend  to  the 
pow«  ecHupany's  line,  and  that  this  lias  beoi 
done  under  such  circumstances  that  the 
knowledge  and  aoquiescoioe  ot  the  power 
company  is  shown.  An  agency  may  arise  by 
implication  firom  rq>eated  acts  d<me,  with 
the  acquiescence  of  the  prindpaL  If  you 
are  satisfied  that  the  railway  company  was 
habitually  ddegatlng  linonen  or  other  em- 
ployM  of  the  raUway  ccunpany  to  wwk  upcm 
and  attend  to  the  defiudantfs  lines  under 
such  circumstances  that  the  defendant  most 
have  known  and  acquiesced  therein,  then 
you  may  infer  that  the  railway  company 
was  authorized  to  do  these  acta."  There 
were  other  ^sepUons  taken  Ikt  the  defoid- 
ant  at  tiie  trial  irtilch  fully  axq;>ear  In  the 
opinion. 

Page  A  Bartiett  and  JBmest  K  Goptlll, 
^ainUfC   Klvd  &  Hughes^  for  defendants. 

BINGHAM,  J.  The  motion  for  a  nonsuit 
was  pnverly  denied^  Thore  was  safficient 
evidence  from  which  it  could  be  found  that 
the  defendants  were  negligent,  and  that  ttie 
plaintiff  was  In  the  exercise  of  due  care. 
The  evidence  that  the  wira  were  stmng 
across  the  highway  without  license,  as  re- 
quired hy  diapter  81,  Ptb.  St  1901,  waa 
prop«ly  left  to  the  Jozy,  t(^ther  with  the 
other  evidence  in  the  case  toidlng  to  show 
that  the  defendants  were  negligent  The  in- 
structions of  the  court  In  regard  to  this  mmU 
ter  wwe  correct  Lane  v.  Concord,  70  N.  H. 
4BD.  40  Ati.  687.  86  Am.  St  Rep.  648;  Bres- 
nehan  v.  Gove,  71  X.  H.  28^  61  Ati.  016; 
Nadeau  v.  Sawyer,  73  N.  H.  70^  60  AtL  868; 
An  alleged  agent  may  testify  to  the  fact  of 
his  agency.  Union  Hosiery  Co.  v.  Hodgson, 
72  N.  H.  427,  432,  67  AtL  884;  Kent  v.  Ty- 
son, 20  N.  H.  121,  126;  2  Wig.  Bv.  |  1078; 
note  4.  But  a  third  person  cannot  testis  to 
dedarations  made  by  htm  tor  the  purpose  <rf 
establlshliv  his  agen<7.  Nebonno  v.  Bail- 
road.  67  M.  H.  681,  88  Ati.  17;  2  Wig.  Br. 

1  1078.  His  dedarsttons,  howevw,  may  be 
"received  provisionally  aa  verbal  acts  Indl- 
CBttng  that  he  was  acting  m  anotbn^  be- 
half, not  his  own,  leaving  it  to  sabeequent 
proof  to  establish  his  c<mnectiou  as  agait" 

2  Wig.  Bv.  9  107&  Therefore  the  declara- 
tions of  Burbank  to  the  extent  that  they 
were  used  to  establish  his  agency  were  In- 
competent; but  as  part  of  the  res  gestn^  anA 
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as  bearlDg  upon  tiie  plaintiff*!  exerdw  of 
due  care  In  attempting  to  raise  the  wires 
from  tbe  roof  of  tbe  bnlldtng,  they  were 
clearly  admissible.  Tbe  plalntlfl  bad  the 
right  to  understand,  from  the  fact  that  Bor^ 
bank  came  and  took  diarge  of  tbe  wires  In 
refuse  to  a  request  made  nptm  Harden, 
that  he  could  pr(^>erl7  rely  upon  such  la- 
formatlim  as  Bnrbank  gave  blm,  and  that 
it  would  be  safe  to  attempt  to  raise  the 
wires  as  be  did. 

The  exception  taken  to  the  plaintiffs  fall- 
ore  to  show  that  written  notice  was  served 
on  the  d^endants,  as  required  by  section 
14.  c.  81,  Pub.  St  1901.  is  without  merit 
No  attempt  was  made  to  disconnect  the  de* 
f^idants*  wires  or  to  remove  their  supports; 
aod.  If  there  bad  'been.  It  is  jnot  clear  that 
the  defendants  would  have  been  entitled  to 
the  statutory  notice  It  would  seem,  rather, 
that  the  notice  contanplated  by  the  statute 
was  Intended  to  aj^ly  only  to  cases  where 
the  wim  or  poles  that  are  to  be  disconnect- 
ed or  lemored  are  lawfully  In  the  bi^way. 

Tbe  plaintiff  concedes  that  Hayden  was 
not  expressly  aatborlzed  by  tbe  power  com- 
pany  to  direct  Burbank  to  take  charge  of 
their  high  tension  wires  at  the  place  where 
tbe  plaintiff  was  Injored;  and  tbe  SeteoA- 
ants'  motion  for  a  nonsuit  and  exception  to 
tbe  diarge  presents  the  inquiry  whether  there 
was  any  evidence  from  which  Implied  an* 
thority  conld  be  found.  It  aK>ears  that  Day 
was  tbe  dilef  electrician  of  the  railway 
company;  that  he  not  only  had  charge  of  the 
Ugh  tension  wires  of  that  company,  but  also 
of  tlie  power  company,  and  had  under  blm 
some  14  llnonen  who  were  located  In  differ- 
ent places  ttaiougb  tbe  tttritoiy  traversed 
by  tbe  lines  of  tbe  two  companies.  Each 
new  of  men  bad  a  foreman.  The  Hampton 
crew,  whose  duty  it  was  to  take  charge  of 
tbe  lines  where  tbe  plaintiff  was  injured, 
consisted  of  8  men  and  a  forranan.  Tbe 
linemen  constructed  all  the  new  work  of  the 
tallwar  company,  and  mored  and  repaired 
all  of  their  lines  of  wire  when  necessazy. 
Tb^  also  had  charge  of  the  high  tOBSion 
lines  of  the  power  company.  Bach  company 
brae  th^  part  of  the  eqKnse  thus  incurs 
red.  On  tlie  day  at  tlw  acddoit,  when  Hay- 
den was  requested  to  send  a  lineman  to  take 
diarge  of  the  wires  in  the  victnlty  where 
tbe  bouse  was  being  moved,  all  tbe  linemen 
in  the  Hampton  crew  were  away  at  work, 
and  Bnrbank.  tbe  foreman  of  tbe  Strattuim- 
car  bani,  who  also  Mided  a  rotary  macblne 
for  the  defendants  at  that  place,  was  sent 
As  foreman  of  tbe  car  bam  for  the  railway 
company,  and  tender  of  the  rotary  machine 
for  tbe  power  company,  be  had  nothing  to 
do  with  tbs  high  tmslcn  lines  ot  either  com- 
pany. There  was  no  evidence  that  Hayden, 
or  any  officer  of  tbe  railway  company,  had' 
at  aaj  tlm^  other  than  tbe  one  in  question, 
called  upon  any  of  tbe  mm  in  the  employ  of 


the  power  company  or  of  tbe  railway  com- 
pany, except  linemen  under  the  supervision 
of  Day,  to  take  charge  of  the  high  tension 
wires  of  tbe  power  company.  The  facts  that 
It  was  the  du^  of  linemen  employed  under 
Day  to  take  charge  of  the  power  lines  of 
both  companies;  that  they  were  required  to 
report  to  blm  what  work  was  necessary  to 
be  done  on  both  lines,  and  In  case  of  an 
emergency  to  make  r^alrs  themselves  with- 
out reporting — bare  no  tendency  to  prove 
that  Hayden  was  authorized  by  tbe  power 
company  to  direct  men  in  the  onploy  of  the 
railway  company  or  of  tbe  power  ctnopany. 
other  than  Unem«i.  to  take  chai^  of  or 
work  upon  the  high  tensiw  lines  of  the  pow* 
er  company.  If  it  might  be  found  that  at' 
fleers  of  tbe  railway  company,  besides  Day, 
were  authorized  to  direct  linemen  to  make 
repairs  upon  and  take  charge  of  the  high 
tension  tines  of  tbe  power  company,  it  could 
not  be  found  that  they  bad  authority  to  di- 
rect men  who  were  not  linemen  under  Day 
to  do  such  work,  and  for  this  reason  there 
must  be  a  new  trial. 
Verdict  set  aside.  All  omcnrred. 

OAHEK  T.  OBAND  TRUNK  RT.  Oa 
(Supreme  Court  ot  New  Bampsblre.  Goes. 
Nov.  4.  190&) 

1.  Gabbjebb  (i  863*)— Oabbiaok  or  Passbh- 

OEBS— EjCOTIOH  or  PXBSOIt  AT  PLACE  OTHIB 

Thak  Statiojt— AcnoH— Natuek. 

A  carrier  which  ejected  a  peraoo  from  a 
txmin  for  nonpayment  of  fare  at  a  place  other 
than  a  passenger  station,  in  violation  of  Pub. 
St  1901.  c.  160,  <  ^  Is  not  necessarily  liable 
for  tbe  lesnlting  oamage,  but  it  most  appear 
that  it  occurred  through  its  failure  to  perform 
the  daty  Imposed  by  statute;  and,  to  recover, 
the  ejected  person  mast  prove  the  insufficiency 
of  ttu  station  at  the  place  of  expulsion,  his 
own  care,  and  that  the  injury  resulted  from 
defendant's  fault. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1445 ;  Dec.  Dig.  S  363.*] 

2.  Gabbibbs  (I  382*)— Gabbiaqe  or  Passeit- 
OEBS— Eraonoif  at  Fucb  Otheb  than  Sta- 
tion—Aotiorb. 

Where  a  person  was  ejected  from  a  train 
five  miles  from  hia  home,  where  there  was  no 
passenger  station,  and  was  in  such  good  health 
and  so  well  clothed  that  he  could  properly  go 
borne  afoot,  and  there  was  no  train  that  he 
could  wait  for,  and  it  appeared  that  he  would 
have  walked  home  even  if  there  had  been  a 
station,  an  iUoess  contracted  by  him  from  the 
walk  bad  no  connection  with  his  ejection,  and  he 
could  not  recover  therefor. 

[Bd.  Note.— For  other  eaaefc  see  Carriers, 
Cent  Dig.  i  14S3;  Dec  .Dig.^  882.*]. 

Blogbam,  J.,  dissenting. 
Transferred  from  Superior  Court  Cous 
County. 

Action  by  George  Caber  against  tbe  Gram 
Trunk  Railway  Company  for  ejectliv  plain- 
tiff fMm  a  passoiger  train  for  ninvayment  of 
fiira  at  a  piace  other  than  a  passenger  sta- 
tion. Verdict  for  idalntlff  and  case  trans- 
ferred from  the  superior  court  on  defend- 
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anf  s  exceptions.  Exceptions  smtalned.  Vex^ 
diet  and  Judgment  for  defendant. 

The  plaintlfT  was  ejected  from  the  train 
for  nonpayment  of  fare  at  a  point  about  half 
a  mile  from  the  Orovet<m  station  and  five 
miles  from  his  home  In  Stark.  The  train 
did  not  stop  at  Stark,  and  there  was  no  oth- 
er train  to  that  place  for  almost  two  days. 
The  plalntUC  bad  but  Uttle  money,  was  In 
good  health  and  well  dotbed,  and  walked 
home  to  StariE.  He  stopped  to  rest  seT^al 
times  on  the  way,  and  in  so  doing  contracted 
the  lUness  for  which  damages  were  claimed. 

Sullivan  &  Daley  and  B.  H.  Hlnman,  for 
plaintiff.  Rich  &  Marble  and  Drew,  Jordan, 
Shnrtlefl  ft  Horris,  tor  defendant 

PE^iSLGE.  J..  The  expulsion  of  Caher  for 
nonpayment  of  his  fare  at  a  place  other  than 
a  passenger  station  was  Illegal  (Pub.  St. 
1901,  c.  160,  (  6;  Baldwin  t.  Railroad.  64 
N.  H.  596.  16  Atl.  411);  but  It  does  not  fol- 
low as  a  matter  of  course  tbat  the  defendant 
is  liable  for  the  damage  which  was  there- 
after sutTered.  Caher  could  not  complain 
tbat  he  was  not  permitted  to  stay  on  the 
train.  He  had  no  such  right  His  right  was 
to  be  provided  with  passenger  station  ac- 
commodations when  ejected;  and  this  Is  the 
only  right  which  the  defendant  invaded. 
The  failure  to  provide  him  i)assenger  station 
accommodatlonB  U  the  only  wrong  with 
which  the  defendant  can  be  charged  upon  the 
facts  ot  the  case. 

The  statute  was  enacted  for  the  protection 
of  passengers  (Laws  1874,  p.  844,  c  98),  but 
not  for  the  purpose  of  enabling  those  evading 
the  payment  of  fare  to  compel  the  railroad 
to  carry  them  from  one  regular  station  to 
the  next  one.  Caher's  rights  certainly  did 
not  exceed  those  of  a  person  going  to  a  sta- 
tion to  take  passage  by  virtue  of  an  exist- 
ing contract  for  carriage.  Yet,  when  such 
person  sues  for  failure  to  perform  the  stat- 
utory duty  to  provide  a  reasonable  station, 
he  must  show  that  he  was  "injured  through 
their  failure  to  perform  the  duty  Imposed  by 
statute."  In  such  a  case  the  plaintiff  must 
prove  (1)  the  Insofflciency  of  the  station; 
(2)  bis  own  care;  and  (3)  that  the  Injury  was 
the  result  of  the  defendant's  fault  Bootbby 
v.  Railway,  66  N.  H.  342,  344,  34  Atl.  157. 
In  tbe  present  case  there  was  evidence  of  a 
failure  to  provide  station  facilities  and  of 
Caher's  care,  but  none  that  the  Injury  com- 
plained of  resulted  from  the  defendant's 
fault  Tbe  failure  to  provide  station  facili- 
ties did  not  in  any  way  affect  the  course  of 
subseguoit  events.  What  use  would  or  could 
Caher  have  made  of  a  passenger  station? 
He  wished  to  go  home,  and  there  was  no 
train  he  could  wait  for.  He  was  In  such 
good  health  and  so  well  clothed  that,  as  he 
now  not  only  admits  but  urges,  it  was  en- 
tirely pn^r  that  he  should  set  out  on  the 


Journey  afoot  There  was  no  occasion  for  a 
station  agent  to  take  Caher  in  charge,  or  to 
relieve  his  phytical  or  mental  disabllltieB. 
Upon  tbe  evidence  In  the  case,  it  conclusively 
appears  that  what  did  follow  would  have 
followed  if  the  lacking  station  accommoda- 
tions had  been  supplied.  The  plaintiff  falls 
because  he  does  not  show  any  connection  be- 
tween the  wrongful  act  of  the  defendant 
and  the  Injury  sustained.  Reynolds  v.  Fiber 
Co.,  73  N.  H.  126,  128,  59  Atl.  615. 

The  Question  of  proximate  or  remote  cause 
Is  not  involved.  The  fault  complained  of 
was  not  a  cause  In  any  degree,  nor  in  the 
remotest  sense,  of  Caher's  subsequent  acts. 
It  was  neither  the  cause  nor  the  occasion 
for  his  walking  to  Stark.  It  was  a  wrong 
Independent  of  what  followed,  and  cannot  be 
held  to  have  any  causal  connection  there- 
with. Edgerly  v.  Bailread.  67  N.  H.  312,  Stt 
AU.  568;  Brember  v.  Jones,  67  N.  H.  374, 
30  Atl.  411,  26  L.  R.  A.  408;  McGHl  v.  Com^ 
pany,  70  N.  H.  126,  46  Atl.  684,  85  Am.  St 

Rep.  618;  Steams  v.  Railroad,  75  N.  EL  , 

71  Ati.  21.  As  the  lUegaUty  of  the  act  did 
not  contribute  to  the  injury,  it  Is  not  to  ba 
treated  as  a  cause  thereof.  Nutt  v.  Uan- 
cbester,  5S  N.  H.  226;  Wentworth  t.  Jeffer- 
son, 60  N.  H.  158;  BTesneban  t.  Qon,  71 
N.  H.  236,  61  Atl.  816. 

The  fact  that  the  conductor  is  liable  to  tiia 
fine  imposed  In  behalf  of  the  Bta:te  tor  this 
violation  of  the  statute  (Pub.  St  1901.  c. 
160,  I  9)  does  not  show  that  tbe  defendant 
is  liable  to  the  plaintlfl  for  damage  wblch 
followed,  but  was  not  caused  by,  such  Tiola- 
tlon.  "It  must  be  shown  that  such  act  la  a 
fault  wblch  has  dlrectiy  cmitrlbuted  to  tbe 
loss  or  damage  of  which  tbe  party  cranplaliu^ 
It  is  not  a  question,  as  It  baa  bem  mads  In 
some  cases,  whether  tiie  party  te  a  trespass- 
er, or  has  done  some  wrongfid  ac^  but 
whether  he  Is  guUty  of  a  fault  or  of  ne^lK 
gence  In  reference  to  tbe  mattw  In  question 
which  has  directly  contributed  to  the  Injury." 
Norris  T.  Litchfield,  SO  N.  H.  271,  278,  68k 
Am.  Dea  546. 

Bxceptlons  sustained.  Verdlot  and  Judg- 
ment for  the  defmdant 

BIXGHAM.  J.,  dlsMnted.  Tbe  others  con^ 
curred. 


McGregor  et  at  v,  pctnbt. 

(Supreme  Court  of  New  Haminhim.'  HUlabox- 
OQgh.   Nov.  4,  1908.) 

1.  YeRDOB  and  PUfiCHASBB  (|  64*)— EXKOV- 
XOBT  CONTUOIB— E^ECT  OH  TiTLB. 

A  contract  for  the  sale  and  pnrAase  of  real 
estate,  which  binds  the  vendor  to  codt^  od 
payment  of  the  price,  gives  to  tbt  purchasei 
an  eqaitable  interest  in  the  land,  and  the  ven- 
dor holds  the  1^»1  title  charged  with  the  eqni- 
table  interest 

FEd.  Note.— For  other  cases,  see  Vendor  amki 
Purchaser,  Cent  Dig.  f  86]  Des.  Oig.  %  64.*] 
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2.  VlCKDOB  AHD  PcBCHASBB  (8  233*>— BOHA, 
¥il>X  POBCHASBB— UKBSCOBDED  GOKVETAH- 
CBS. 

Id  the  absence  of  a  statute  making  an  un- 
recorded coDTeysoce  void  after  a  certain  time 
bas  elapaed,  the  rights  of  holders  of  unrecorded 
conveyances  are  determined  by  priority  in  tak- 
ing the  conveyances. 

[Ed.  Note— For  other  cases,  see  Vendor  and 
Poichaser.  Cent.  Dig.  »  563 ;  Dec.  Dig.  fl  233.*] 

ft.  Vehdob  and  Pobchaseb  (S  230*)— Bona 
FiDB  Pdbchabbb— Uhbbcobdeo  Contxvan- 

CEB, 

A  purchaser  of  real  estate,  under  •  era- 
tract  binding  the  vendor  to  convey  on  payment 
of  the  price,  sold,  in  violation  of  the  contract, 
the  timoer  on  the  land  to  a  tlitrd  person,  and 
■nbaeqnently  asstgDed  bia  interest  In  the  prem- 
ises. It  did  not  appear  that  the  asdcnae  re- 
corded his  aasignment,  or  gave  the  third  person 
notice  of  it.  ^eld  that  the  assignee,  though 
norant  of  the  unrecorded  sale  of  the  amber, 
could  mily  teoover  for  timber  cat  by  the  third 
persoa  after  actual  coustrnetiTe  notice  of  the 
assif^nment 

[Ed.  Note.— For  other  caws,  see  Vendor  and 
Purchaser.  Cent.  Dig.  I  5S0;  Dec.  Dig.  S  239.*] 

4.  VnfDOB  AND    PtTBCHASEB   (|  23S*>— BONA 

Fide  Pubohaseb— Unbxcokded  ConvcTAK- 

CEB* 

Where  there  are  two  unrecorded  conveyan- 
ces, and  the  holder  of  the  first  continues  to  act 
in  ignorance  of  the  holder  of  the  second,  and 
their  equities  are  equal,  priority  in  time  pre- 
vails. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  563;  Dec  Dig.  |  233.*] 

5.  Vbndob  and  Pubchasbb  (8  218*)— Bona 

FiDB  PtJBCHAKB— UNBECOBDED  CONTXTAR- 

cn. 

A  third  person,  purchaaing  the  timber  on 
land  from  one  having  a  contract  for  the  pur- 
chase of  the  land  and  entitled  to  a  c(»iveyance 
thereof  on  payment  of  the  price,  is  not  liable  as 
oa  a  debt  dne  to  the  owner,  bat  his  liability 
arises  from  his  taking  in  good  faith  that  wblch 
is  security  for  the  owners  claim,  and,  as  be- 
tween the  third  person  and  the  purchaser  in  the 
contract,  the  former  succeeds  to  the  purchas- 
er's risbt  to  redeem  from  th«  ownei;  which 
ri^t  not  defeated  by  the  purdiaser  conveying 
his  interest  to  another;  and  hence,  as  to  acts 
done  by  the  third  person  before  notice  of  the 
conveyance  of  the  purchaser's  interest,  a  suit 
in  the  right  of  the  owner  It  defeated  by  the 
third  person's  payment  of  the  amount  due  on 
the  contract 

[Ed.  Note.— For  other  cases,  see'  Vendor  and 
pDichaser.  Cent  Dig.  I  456;  Dec.  Dig.  8  218.*} 
e.  VrVDOB  and  PtTBCHASFS   <8  218*)— BONA 

Fide  Pobchaseb— Uhbecobded  Contktan- 

CEB. 

A  pnrdiaBer  of  real  estate,  under  a  con- 
tract binding  the  vendor  to  convey  on  payment 
of  the  price,  sold  the  timber  on  tbe  land  to  a 
third  penoc,  and  subsequently  assigned  bis  In- 
terest in  the  premises.  The  assignee  paid  the 
price,  and  obtained  tbe  conveyance.  The  es- 
rignee  was  Igaomnt  of  tbe  outstanding  nnre- 
corded  claim  of  the  third  peiaon.  Tbs  rrldence 
did  not  show  that  Uie  amount  due  to  flie  vendor 
on  Oie  contract  of  sate  was  more  tbun  the  value 
of  the  land  after  the  removal  by  the  third  per- 
Mm  of  the  timber.  Heid,  tiiat  the  payment  ot 
the  ptioe  by  the  assignee  of  the  contract  could 
not  be  treated  in  equity  as  an  assignment  of  the 
claim  (rf  the  owner  against  tbe  third  person. 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnidiaser,  Cent  Dig.  f  4fi6 ;  De&  Dig.  |  218.*  I 

ExoeptioDB  from  Superior  Oonrt,  Blllflbor- 
ough  Connty;  Chamberlln,  Judge. 


Aseumpalt  by  George  W.  Oarroll,  In  hla 
own  right  and  as  assIgDee  of  the  claim  of 
John  C  McOregor,  against  Alfred  H.  Putney, 
to  recover  for  the  cutting  of  timber  on  cer- 
tain land.  There  was  a  judgment  of  n(n- 
Buit.  and  itlalntitts  except  Orermlecl. 

The  plalntUTs  evidence  traded  to  prove  tbe 
following  facts:  In  i902  ICcOregor  was  the 
owner  of  tbe  farm,  and  gave  one  Fletcher  a 
bond  to  convey  the  same  upon  tbe  paj'ment 
of  ^800,  the  sum  of  $500  being  at  once  paid 
on  tbe  purchase  price.  In  1908  Fletcher,  for 
a  conslderaticm  of  IIOO,  and  In  violation  of 
the  terms  of  tbe  bond,  sold  standing  timber 
on  tbe  farm  to  the  defendant,  and  tbe  defend- 
ant cut  timber  both  before  and  after  Septem- 
ber, 1900.  In  March,  1006,  the  bond  was  .re- 
corded, and  tbe  next  September  Fletcher  sold 
his  intwest  to  Carroll,  who  bou^t  In  Ig- 
norance ct  tbe  defendant's  unrecorded  con- 
tract In  1900  Carroll  paid  the  balance  dne 
to  McGregor,  took  a  deed  of  tbe  premhus 
and  an  oral  assignment  of  McGregor's  cause 
of  action  against  tbe  defendant  and  thai 
brought  this  suit 

Wason  ft  Moran,  for  plaintiffs.  Tbonus 
F.  Clifford  and  Berds  A.  Pease,  for  defend- 
ant 

PBASLEB,  7.  Tbe  contract  to  convey  the 
f&rm  upon  the  payment  of  the  agreed  price 
gave  Fletcher  an  equitable  Interest  in  tbe 
land,  and  McGregor  thereafter  held  tbe  legal 
title  charged  wltb  tbe  equitable  Interest. 
Tbelr  relations  were  in  many  respects,  like 
those  of  mortgagor  and  mortgagee.  Bowen 
▼.  Lansing,  129  Mich.  117,  88  N.  W.  884,  57 
li.  R.  A  643,  95  Am.  St.  Rep.  427,  and  au- 
thorities collected  In  note.  When  Carnal 
purchased  Fletcher's  interest,  be  took  tbe 
recorded  equitable  claim  to  the  estate  as  it 
then  existed.  Although  he  was  Ignorant  of 
the  outstanding  unrecorded  claim  of  the  de- 
fendant to  standii^  trees,  he  could  only  re- 
cover for  tbe  wood  or  timber  the  defendant 
cut  after  actual  or  constructive  notice  of 
Carroll's  title.  In  tbe  absence  of  a  statute 
making  an  unrecorded  ctmreyance  void  after 
a  certain  time  has  elaitsed,  when  the  ques- 
tion arises  between  two  holders  of  unrecord- 
ed conveyances,  tbelr  rights  are  determined 
by  priority  In  taking  their  conveyancesL 
Cronee  v.  Mitchell,  130  Mich.  847,  90  N.  W. 
82,  97  Am.  St  Rep.  479.  If  the  documents 
given  by  Fletcher  to  Putney  and  Carroll  were 
entitled  to  record,  Putn^'s  must  prevail  be>- 
cause  of  Its  priority  In  time.  If  they  were 
not  ^titled  to  record,  tbe  result  Is  of  course 
the  same.  Tbe  first  purchaser  takes  title. 
There  Is  no  evidence  that  Oarroll  recorded 
his  aeslgnment  from  Fletdier,  <nr  gave  Put- 
ney notice  of  It  Whetbor  notice  by  record, 
or  otherwise,  would  have  been  of  any  avail 
Is  not  material  to  a  dedslon  of  tbe  present 
case.  The  notices  given  by  McGregor  do  not 
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purport  to  be  anjtblng  more  than  an  In- 
sistence upon  bis  rights  under  tbe  bond.  The 
first  notice  was  when  the  deed  of  McGregor 
to  OarroU  was  recorded;  and,  as  tbe  de- 
fendant bad  ceased  cutting  before  tbat  date. 
It  Is  immaterial  here.  Whether  it  is  imma- 
terial for  other  reasons  need  not  be  consid- 
ered. The  case  Is  simply  one  of  where  there 
are  two  unrecorded  conreyancea,  the  holder 
of  the  first  continuing  to  act  in  Ignorance  of 
the  claims  of  the  holder  of  the  later  one.  In 
such  a  case  he  who  has  the  later  conveyance 
has  no  superior  legal  title.  Their  equities 
appear  to  be  equal,  and  priority  In  time  pre- 
vails, Tbe  plaintiff  can  take  nothing  as 
against  tbe  defendant,  by  virture  of  his  as- 
signment from  Fletcher. 

The  plaintiff  also  seeks  to  recover  In  the 
right  of  McQr^r.  It  Is  Important  to  keep 
in  mind  that  the  defendant  was  never  liable 
upon  the  debt  due  to  McGregor.  His  sole 
liability  arose  from  bis  having  taken  that 
which  was  a  security  for  McGr^or's  claim. 
In  this  state  of  the  facts  tbe  plaintiff  pur- 
chased from  tbe  debtor  bis  equity  in  what 
was  left  of  tbe  Incumbered  property,  and 
thereafter  paid  off  tbe  Incombrance.  He 
paid  what  he  had  contracted  to  pay.  He  did 
not  pay  anything  the  defendant  was  equi- 
tably bound  for.  So  far  as  appears,  Putney 
acted  honestly  In  cutting  the  timber.  As  be- 
tween him  and  Fletcher,  he  would  be  enti- 
tled to  succeed  to  Fletcher's  right  to  re- 
deem from  McGregor.  Ttiis  right  was  not 
defeated  Fletcher's  conveyance  to  Carroll. 
As  to  acts  done  before  Putney  bad  notice  of 
tbat  conveyance,  a  suit  In  tbe  right  of  Mc- 
Gregor could  be  defeated  by  Putney's  pay- 
ment of  the  amonnt  due  on  tbe  bond.  Car- 
roll could  then  redeem  from  Putney ;  but,  as 
SQCb  redemption  would  be  In  the  right  pnr- 
cbased  of  Fletcher,  there  could  be  no  deduc- 
tion for  timber  cut  by  Fletcher's  permission. 
In  such  a  condition  of  affairs  equity  does  not 
require  tbat  tbe  payment  of  the  bond  be 
treated  as  an  assignment  If  there  had  been 
proof  that  tbe  security  bad  been  so  depleted 
tbat  the  amount  due  upon  tbe  bond  was 
more  than  the  value  of  tbe  security,  so  that 
Putney  would  have  bad  to  pay  for  the  tim- 
ber taken,  either  by  way  of  damages  or  by 
paying  in  redemption  more  than  the  pledged 
property  was  worth,  a  case  would  be  made 
out  for  an  equitable  assignment.  There  is 
no  evidence  tending  to  show  such  a  state  of 
facts.  On  the  contrary,  the  inference  from 
such  figures  as  appear  la  tbe  other  way.  Ap- 
parently the  farm  was  worth  more  than  tbe 
balance  due  to  McGregor. 

McGregor's  claim,  wliich  he  attempted  to 
assign  to  Carroll,  was  extinguished  by  Car- 
roll's payment  of  tbe  amount  due  upon  tbe 
bond,  unless  It  is  made  to  appear  tbat  tbere 
I9  an  equiteble  reason  for  treating  the  trans- 
action as  an  assignment  The  burden  was 
upon  tbe  party  claiming  such  assignment  to 


produce  evidence  of  the  necessity  for  Invok- 
ing the  aid  ot  the  equitable  role.  As  no  such 
evidence  was  produced,  tils  case  falls.  Tbe 
nonsuit  was  properly  ordoed.  Tbe  question 
whether  assumpsit  could  be  malotalsed  la  not 
considered. 
Exception  orermled. 

WALKBB,  J„  doubted.  The  oQMn  con- 
curred. 


STATB  T.  UNITED  NEW  JBBSBY  B.  * 

CANAL  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16, 1908.) 

1.  TAZAraoN  d  lis*)— SiATorrss— Bahaoad 
Peopbbtt. 

The  language  of  the  "Act  relative  to  traoflit 
duties"  (Act  March  4,  1869;  P.  L.  1868,  p. 
226),  to  tbe  effect  that  the  tax  thenby  pro- 
vided for  Bbould  be  paid  "until  tbe  Legislature 
shall  by  general  law  impose  a  uniform  state  tax 
equally  applicable  to  all  railroad  and  canal  cor- 
porations ot  this  state,"  refers  to  the  time  wlien 
Bach  a  tax  sbonld  be  actually  Imposed,  and  not 
to  the  time  when  the  law  aatborizimc  its  im- 
position should  be  enacted  or  take  effect 

[Ed.  Note-— For  other  cases,  see  Taxatton. 
Cent.  Dig.  {  207;  Dec  Dig.  t  IIS.*] 

2.  TAXATIOn   (I  118*)  —  SUTOTSB— RAXEiSOAS 

Pbopzbtt. 

The  "Act  for  the  taxation  of  railroad  and 
canal  property,"  approved  April  10,  1884  (P. 
L.  1884,  p.  1^,  took  effect  hnmedlatelT,  bnt 
did  not  impose  a  tax  aatil  Jannary  1,  1885,  and 
until  this  date  the  taxation  imposed  by  Acc 
March  4,  186&  (P.  L.  1868;  p.  2S6),  continued 
to  be  payable  in  quarterty  payments. 

[Ed.  Note.— For  other  cases;  see  Taxattoob 
Cent.  Dig.  |  207;   Dec  Dig.  {  llS.*] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  State  against  the  United  New 
Jersey  Railroad  &  Canal  (Company.  Frona  a 
Judgment  on  certiorari  for  plaintiff  (68  AtL 
796),  defendant  brings  error.  Affirmed. 

James  B.  Vredenburgh  and  B.  V.  Linda- 
bury,  for  plaintiff  in  error.  Bobert  EL  Uo- 
Carter,  At^.  Geo.,  for  the  State. 

PITNBY,  Ch.  In  this  case  tbe  Supreme 
CJourt  reviewed  by  certiorari  (no  objection, 
being  made  to  this  mode  of  review)  a  Jndg- 
ment  tbat  had  been  entered  in  tbat  coart, 
upon  the  order  of  a  single  justice,  again^ 
the  United  New  Jersey  Railroad  &  Canal 
Company,  at  the  instance  of  the  Attorney 
General,  for  tbe  amount  claimed  to  be  due  to 
the  state  for  taxes  assessed  during  tbe  year 
1906  by  tbe  state  board  of  araessors  upon  the 
main  stem,  franchise,  and  tangible  personal 
property  of  the  company.  The  tax  was  as- 
sessed under  tbe  revised  "Act  for  the  texa- 
tloa  of  railroad  and  canal  property,"  ap- 
proved March  27,  1888  (p.  L.  1888,  p.  269 ; 
Gen.  St.  169S,  p.  8824),  as  amended  by  the 
supplement  of  April  6,  1006,  known  as  the 
"Average  Rate  Law"  (P.  L-  1906,  p.  121). 
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The  proceedliv  thftt  enntqated  in  tbe  Jndg- 
fflent  was  taken  under  secUoa  14  of  tbe  act 
of  18S8,  and  was  Instltnted  In  March,  1907; 
Judgment  being  entered  on  Hardi  IMh.  Tbe 
matter  was  brongbt  before  tlie  Snprone  Court 
upon  an  application  for  a  certlorazi  to  review 
this  Jodgmoit,  and  by  ecHUent  of  oomiBel  the 
bearing  proceeded  as  if  the  writ  of  certlo- 
nrl  bad  bem  allowed  and  retnm  made,  to 
the  end  that  a  final  judgment  ml^t  be  enters 
ed  which  would  be  reriewable  by  this  court 
The  Supreme  Court  having  reached  the  can.' 
dosion  that  the  Judpnent  for  taxes  was  pr<^ 
eHy  rmdered.  tihe  record  was  molded  so  as 
to  show  a  writ  ot  certlwarl,  a  retnm  thereto, 
and  the  reasons  for  setting  aside  tbe  Judg- 
ment ;  and  tbraenpon  tbe  Supreme  Court  ren- 
dered lis  Judgment,  affirming  the  Judgment 
tor  taxes,  after  allowing  credit  for  certain 
paymoits  that  bad  been  made  poiding  Its 
decision.  It  Is  the  latter  Judgment  that  Is 
now  nnder  review. 

To  ATold  possible  confusion,  It  Should  be 
moitloned  that  tbe  ontlorarl  upon  whldh 
Judgment  was  thus  roidered  tlie  Supreme 
Court  was  not  tbe  same  writ  that  is  mention- 
ed at  Ibe  b^lnnlng  at  the  (pinion  deliTered 
br  Mr.  Justice  Swayn  That  was  a  prerious 
writ,  ttsted  Jannaxy  28,  1907,  nnder  the  al- 
locatur of  the  Ghi^  Justice  tor  tbe  purpose 
of  rerlewlng  fbB  tax  assessmoit  Itself.  Upon 
the  bearing  of  the  subsequent  writ  that 
brought  nnder  review  the  Judgmmt  entered 
for  the  same  taxes,  any  objection  that  might 
bave  been  taken  to  this  Judgment  on  the 
ground  that  the  opwatlon  of  tbe  tax  assess- 
ment  had  been  suqtoided  bj  Its  removal  into 
the  Snprone  Court  by  the  prevloiis  certiorari 
was  expressly  waired,  and  the  attack  npon 
tbat  iudgmoit  was  confined  to  tbe  single 
groond  that,  aa  allseed.  1298,128.98  of  tbe 
taxes  assessed  against  the  company  by  the 
state  board  of  assesson  in  tbe  year  1906 
had  been  paid  at  tbe  time  ttie  Jodgment  was 
entered.  Tbe  oontrovecv  dates  back  to  tbe 
year  1881.  and  Its  history  Is  sufficiently  re- 
dted  In  tbe  i^tinlon  of  Mr.  Justice  Swayse. 
So  far  u  the  elalm  tbe  company  is  based 
upon  the  alleged  appnqtrlation  of  payments 
made  on  account,  of  taxes,  notbli^  need  be 
added  to  what  Is  said  In  that  opinion.  So 
far  as  the  (pinion  contains  findings  of  fact 
upon  thla  point,  it  is  not  reviewable  here. 
So  far  as  It  Is  based  npon  matters  of  law, 
we  do  not  disagree  widi  it.  We  also  agree 
with  tbe  Tlew,  expressed  In  the  opinion  of 
Ur.  Justice  Swayse,  tbat  the  language  of  the 
"Act  r^tive  to  transit  duties"  (Act  March 
4,  iseO:  P.  L.  1869,  p.  226),  to  tbe  effSct  tbat 
tbe  tax  thereby  provided  for  sboold  be  paid 
**nntll  tbe  Legislature  shall  by  general  law 
Inipose  a  nnifonn  state  tax  equally  applicable 
to  all  nUlToad  and  canal  corporations  of  this 
state,"  refers  to  the  time  when  such  a  tax 
should  be  actasUy  imposed,  and  not  to  the 
time  when  the  law,anthorizlng  its  imposl- 
tiaa  sboifld  be  macted  or  take  eifect 

The  "Act  for  the  taxation  of  railroad  and 


canal  prt^erty"  of  April  10,  1884  (P.  L.  1884, 
p.  142),  took  effect  Inunedtately ;  but  we  agree 
with  tbe  Supreme  Court  that  It  did  not  Im- 
pose a  tax  until  January  1,  1885,  and  tbat 
until  this  date  the  taxes  Imposed  by  the  act 
of  1868  continued  to  be  payable  in  quarterly 
payments.  Tberefbre  the  paymenta  made  by 
tbe  United  Company  to  tbe  state  in  April, 
July,  and  October,  1884,  and  In  January,  1886, 
afi^^regatlng  g%128.86,  were  In  satlstaction 
of  tbe  taxes  Qiat  fell  due  during  tbe  year 
1884  under  tbe  act  of  U69,  From  this  it 
results  (in  view  ot  the  taxes  that  have  been 
annually  assessed  against  the  ccmpany  since 
the  year  1884  and  the  paymoita  tbat  have 
been  made  by  tbe  company  to  the  state  on 
account  thereof)  that  the  paymenta  made  In 
April  and  July,  1906,  and  the  two  paymenta 
of  February  8, 1907  (aggregating  $208,128.98), 
are  properly  to  be  treated  as  payments,  not 
oa  account  of  tbe  taxes  assessed  in  the  year 
1006,  but  iqKm  those  aasessed  In  the  year 
1906  and  payable  in  1906;  and  thwa  is  no 
questltm  that  tfaer^y  the  latter  taxes  were 
paid  In  full.   But  tt  follows  that,  at  the  time 

'the  Judgment  was  entered  In  tbe  Snprooe 
Court  against  the  company  for  the  taxes  as- 
sessed in  the  year  1906.  the  sum  of  $298,128.98 
(or  any  part  tiwreof)  had  not  bew  paid  on 
account  of  those  taxes.  ^Hils  bang  so,  it  is 
admitted  by  counsel  for  tbe  plaintilf  in  error 
that  tbe  amount  for  which  tiie  Judgment  was 
entered  is  correct 

But  It  does  not  follow  from  this  that  the 
taxes  assessed  In  1006  were  enfwceable  by 
Ju^ment  and  eceeotlon  at  the  time  the  Judg- 
ment under  review  was  ait«red;  fbr  while 
section  10  of  tbe  revised  act  for  ttie  taxation 
of  raUroad  and  canal  property  (P.  L.  1888, 
p.  276;  Gen.  St  1895.  p.  S327)  provides  that 

•  the  tax  "shall  be  dne  and  payable  into  the 
state  treasury  on  any  day  betwecai  tbe  lab 
day  of  November  and  the  1st  day  ot  Febru- 
ary foUowlng,"  there  la  a  proviso  tbat  so 
mudi  of  tbe  tax  as  Is  applicable  to  general 
state  wes  may  be  paid  in  four  equal  Install- 
menta  on  or  before  the  1st  days  of  Fti)ruary, 
May,  and  At^nst,  and  the  U!tb  day  of  Octo> 
ber,  if  the  pcfftl<m  of  the  tax  wblA  is  ap- 
plicable to  county  and  local  purposes  be  paid 
before  tbe  1st  day  of  February.  But  so 
tar  as  tbe  present  case  discloses,  tlie  com- 
pany <daimed  no  boiefit  ot  tlds  ifflvil^  of 
deferred  payments  with  respect  to  the  taxes 
assessed  against  it  in  1906,  and,  <m  tbe  con- 
trary, has  submitted  the  case  in  the  Supreme 
Court  and  In  this  court  TXBtm  the  express 
admission  that  unless  it  was  entitled  to 
credit  npon  these  taxes  for  tbe  four  pay- 
menta aggregating  $298,128.98  already  men- 
tioned. Judgment  should  go  against  it 

What  has  been  said  dU^Mses  of  all  the  rea- 
sons tbat  were  asi^gned  In  tbe  Supreme  Court 
for  reversal  of  the  Judgment  tta  taxes,  and 
disposes  at  tbe  same  time  of  the  first  and 
second  assignmenta  of  error  In  this  court 

The  third  and  fourth  errors  here  assigned 
set  up  tbat  tbe  Judgment  under  review  Im- 
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pairs  the  obligation  entered  Into  between  the 
plaintiff  In  error  and  the  state  apon  the  ac- 
ceptance by  the  company  of  the  act  of  1869, 
and  that  the  Judgment  deprives  the  company 
of  Its  proper^  without  due  process  of  law, 
and  denies  to  It  the  equal  protection  of  the 
laws.  These  federal  gueBtfons  were  not  rais- 
ed In  the  Supreme  Court,  and  upon  the  pres- 
entation of  the  case  In  this  court  they 
were  submitted  without  argumoit.  They  will 
therefore  be  treated  as  abandoned. 

It  follows  that  the  judgment  under  review 
flhould  be  afflrmed. 


BOGEBS  T.  GBNDNO  at  aL 

(Court  of  Chancery  of  New  Jersey.    Nor.  18, 
1908J 

TBITSIS    ({    102*)  —  OONBTRUOTXTK    TbUBTB — 

Breach  or  Dutt— Agent. 

A  real  estate  agent,  who  had  land  for  sale, 
was  asked  by  complainant  to  carry  specific  of- 
fers to  the  owners.  He  had  no  dlBcretlonary 
anthority,  and  received  no  connnisaion  from 
complaioant.  Upon  refusal  of  the  last  offer 
without  waiting  to  ascertain  if  complainant 
wished  to  malce  further  offers,  the  agent  sold 
the  land  to  his  own  wife,  who  had  knowledge 
of  her  husband's  relations  with  complainant; 
she  paying  for  it  with  her  own  money.  Held, 
that  there  was  no  such  fiduciary  relation  be- 
tween complainant  and  the  agent  as  would 
make  the  agent's  wife  a  constructive  trastee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig.  I  153 ;  Dec.  Dig.  i  102.*] 

Bill  by  Noah  C  Bogera  against  Helen 
FotintaiD  Genung  and  others.  Dismissed. 

Alfred  Earner  Mills  and  William  H.  Cor- 

hln.  for  oomplainnnt.    Charles  A.  Rathbun 

and  Richard  V.  Llndabury,  for  defendantB. 

« 

STEVBNS,  T.  C.  This  la  a  snlt  to  compel 
the  defendant  Helen  Goiung  to  convey  a 
tract  of  land  near  Morrlstown  to  the  com- 
plainant   The  facts  are  very  simple: 

Noah  0.  Bogers,  a  New  York  lawyer,  re- 
siding In  Morrlstown,  on  May  14,  1907.  wrote 
to  Mr.  Genung,  a  real  estate  agent  and  hus- 
band of  Helra  Genung,  as  follows:  "I  would 
be  glad  If  some  time  at  your  convenience  you 
would  give  me  a  list  of  small  places  that 
you  have  for  sale,  with  prices,  near  Madison, 
Convent,  or  Morrlstown  stations,  either  with 
or  without  farm  buildings — say  within  a  mUe 
or  two  of  stations."  To  this  on  May  17tb 
Qenung  responded:  "I  beg  to  offer  you  below 
a  list  of  a  few  places  that  may  be  of  inters 
est  to  yon.  •  •  •  The  Conkllng  farm, 
this  side,  Is  on  both  sides  of  the  road.  *  •  * 
There  are  15  acres,  •  •  •  offered  at  $8,- 
000."  On  May  29th  Mr.  Rogers  replied :  "I 
have  yonr  list  of  places.  If  yon  are  not 
otberwise  engaged,  I  should  be  glad  to  talk 
with  you  about  tbese  places  to-morrow  after- 
noon at  my  house.  •  •  •  I  am  Inclined  to 
think  that  the  Murphy  and  Conkllng  tracts 
would  be  the  most  likely  to  be  of  interest, 
and  would  be  glad  if  yon  would  ascertain  the 


lowest  prices,  and  also  bow  much  could  re- 
main on  mor^ge,  and  at  what  rate  of  Inter- 
est." On  Thursday.  May  SOtb,  there  waa 
an  interview.  Mr.  Rogers  told  Mr.  Genung 
that  he  wanted  to  buy  the  Murphy  and  Conk- 
Itng  tracts  as  a  plot;  they  being  adjoining 
parcels.  Genung  advised  him  to  offer  $7,000 
for  the  Conkllng  plot  and  $18,000  for  the 
Murphy,  telling  him  that  offers  of  $^000  and 
$6,500  for  the  Conkllng  tract  had  been  re- 
fused. Rogers  authorized  these  offera  to  be 
made.  They  were  made  and  declined.  Short- 
ly after,  Rogers,  through  Genung,  took  a 
deed  for  the  Murphy  tract  at  $15,000.  Tbe 
negotiations  abont  and  the  conveyance  of  this 
latter  tract  have  no  bearing  apon  the  matter 
In  hand. 

On  Tuesday,  Jnne  4tli,  Genung  Informed 
Rogers  that  be  could  probably  get  tbe  Conk- 
llng property  for  $7,000,  If  he  wonld  allow 
one  of  tbe  owners,  Mr.  Conkllng,  to  remain 
on  It  for  his  life.   Rt^rs  replied  that  It  was 
more  desirable  to  have  possession  and  he 
requested  Genung  to  find  out  If,  by  paying  a 
bl^ar  price,  be  could  get  Immediate  posses- 
sion.   He  authorized  Oenung.  either  on  the 
evening  of  that  or  the  following  day,  to  in- 
crease the  price  to  $7,260  to  $7,500,  and,  if 
necessary  to  $8,000,  If  Conkllng  would  give 
up  his  life  possession.    On  Thursday,  Jone 
6th,  Genung  and  his  wife  went  to  tbe  Conk- 
llng house.  Genong  made  the  offer  of  $8,000 
which  was  refused.  Then  either  Mr.  Genung, 
ft>r  his  wife,  or  Mr&  Qenung  herself,  made 
an  offer  of  $7,000  with  the  life  right,  which 
was  accepted.  Upon  the  acceptance,  Genung 
filled  up  a  blank  form  of  agreement  which 
he  had  brought  with  him.  and  It  was  there 
executed.   On  the  same  evening  Rogers  call- 
ed upon  Genung  and  was  told  by  htm  that 
he  had  visited  the  premises  wltb  his  wife, 
and  that  the  Oonkllng  fiunlly  bad  decided 
that  they  wonld  not  stil.  except  subject  to 
the  life  lease.   He  did  not  tell  him  that  his 
wife  had  purchased.    Bogers  then  said : 
"Very  likely  I  will  take  It   Anyhow,  I  will 
telephone  yoti,  but  very  likely  1  will  take 
It;   but  I  would  very  much  rather  give  a 
higher  price  and  eliminate  the  life  lease. 
•   •   *   I   will   let  you .  know  to-morrow 
whether  I  will  take  it  with  the  life  lease  or 
not.  I  will  communicate  with  yon  from  New 
York."  Next  morning  Genung  sent  his  attor- 
ney to  the  Conkllngs  to  have  them  acknowl- 
edge the  agreement,  so  that  it  might  be  re- 
corded, and  Immediately  after  its  acknowl- 
edgment sent  to  Mr.  Rogers  at  his  New  Xork 
office  a  registered  letter  In  which  he  said: 
"As  your  client  seems  to  have  hesitated  with 
this  life  right  In  view,  and  aa  the  other  par- 
ty who  started  the  negotiations  for  the  place, 
as  I  told  you,  some  days  ago,  was  wUllng  to 
buy  the  property  with  this  life  right,  I  have 
closed  a  contract'  with  the  other  party."  in 
an  interview  had  that  same  evening  with 
Rogers,  G^ung,  on  being  pressed,  admitted 
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tltat  the  "oOier  party"  wu  bis  wife,  end 
tbat  ibe  bea  bon^^t  It  sa  a  epecnlatioiL  The 
nuwn  for  tbla  muUen  purchase  would  seem 
4o  have  been  ttiat  Gorang  had,  fnnn  what 
Bogere  had  either  said  or  refued  to  eay,  be- 
ttm  strraigly  to  eoBpect  tbat  he  waa  really 
iHiyhig  the  property  for  Mr.  Jenkins,  who, 
■or  whose  wlfg  and  nephew,  had  beoi  pnr- 
■diaslns  lai^  tracts  oC  land  tai  the  snrronnd- 
iag  nelgbboAood.  On  this  state  of  fact  ttie 
coort  Is  asked  to  Oedare  that  Mrs.  Geunng  Is 
coDstmctlTely  a  tmstee  tor  Mr.  Rogen  and 
bound  to  cwvey  to  blm  on  payment  of  the 
price. 

Ihe  erldoice  Is  nncontradicted  that  It 
was  the  money  ot  Mrs.  Gennng,  and  not  of 
Mr.  Oenung,  that  went  Into  tbts  purchase. 
As  It  Is  conceded  that  Mrs.  Gennng  was 
Informed  by  her  bnsband  of  all  the  steps 
taken  In  the  Rogers  negotiattons.  it  Is  ar> 
£ued  ttiat  Mrs.  Oenung  occi:Q>ie8  no  high- 
er ground  than  Mr.  Gennng,  and  that  the  case 
must  be  dealt  with  Juet  as  If  he  had  acquired 
the  title.  Without  expressing  any  (pinion  on 
tbis  proposition,  I  wUl,  for  present  purposes, 
assume  that  It  1b  sound.  It  Is  an  undisputed 
fact  that  Rogers  was  not  to  pay  a  commlasion 
to  Gennng;  that  Gennng'a  compensation  waa 
to  come  wholly  from  the  yendors.  Notwith- 
standing this,  It  is  contended  that  Genung 
vras  Rogers'  agent,  and  that  as  such  he  was 
iQcapacitated  from  acquiring  any  advantage 
for  himself  or  his  wife.  While  counsel  do 
not  agree  whether  Genung  was  Rogers*  agent, 
tbey  cannot  disagree  about  what  Gennng  was 
employed  or  requested  to  do.  He  was  to 
carry  specific  offers  from  Rogers  to  the  ven- 
dors. This  was  all  he  waa  to  da  He  had  no 
discretionary  authority.  This  being  so,  X 
am  at  a  loss  to  perceive  how  Genung's  posi- 
tion was  at  all  different  from  tbat  of  any 
other  real  estate  agent  who,  trying  to  sell 
a  property  that  has  been  placed  In  his  hands 
"by  Its  owner,  receives  offers  for  It  which  he 
i.-ommnnicate6  to  that  owner.  Rogers  does. 
Indeed,  say  that  in  the  course  of  the  negotia- 
tion Genung  asked  blm  If  he  thought  be  had 
the  right  to  r^resent  anybody  else,  and  tbat 
be  relied:  **DecidedIy  no.  While  you  are 
representing  me  confidentially  and  submitting 
my  offers,  I  don't  consider  you  have  a  right 
to  represent  anybody  else  or  to  go  into  it 
with  anybody  else."  To  this  Genung  made 
CO  response.  "He  said  nothing  more,  but 
dropped  the  subject"  But  it  seems  to  me 
that  Mr.  Rogers  must  have  said  this  without 
dne  consideration.  Genung's  first  duty  was 
toward  hia  employers — the  vendors,  who  had 
pat  the  property  Into  his  hands  for  sale;  the 
vendors,  to  whom  he  waa  bound  to  submit 
nffers,  not  from  one  person  only,  but  from 
all  txinn  whom  be  could  obtain  offers.  On 
Rogers'  own  testimony  there  was,  as  the 
resnlt  of  the  Inquiry,  no  premise  on  Genung's 
part  to  do  wbat  would  have  been  contrary  to 
bis  duty.  Goinng  was*  Indeed,  In  cmversa- 
lion  on  ibe  eroolng  of  the  day  on  which  bis 


wife  agreed  to  purchase,  gnllty  of  •  conceal- 
ment that  might,  perhaps;  tnm  an  ethical 
stan^bK>lst,  be  opea  to  criticism ;  but,  If  he 
failed  in  any  duly  Imposed  by  law«  It  waa 
In  one  that  he  owed  the  vmdors,  who  are  not 
here  complatolng.  B»  did  not  ^ve  them  the 
Information  about  Mr.  Jenkins  that,  sa  It 
appears  to  bave  Influenced  him,  might  also 
have  inflaoiced  tbem,  and  he  did  not,  as 
he  ought  to  bare  done,  toll  thnn  that  R<«ers 
bad  made  no  final  offer;  titat  be  was  evi- 
dently anxious  to  purduiae— so  anxious  tbat 
be  might  be  Induced  to  pay  more  than  his 
wife  and  concede  the  life  right  beside.  As 
far  as  Rogers  is  concerned,  the  case  stands 
merely  thus:  Rogers  said  to  Oenung,  "Make 
certain  specified  offers  for  me,"  This  Genung 
did.  He  failed,  however,  to  wait  and  see 
whether,  the  last— the  $8,000  one— being  re- 
fused, Rogers  would  make  another.  Rogers 
had  not  said  that  he  would  or  that  he  would 
not;  but  Genung  might,  very  reasonably, 
have  concluded  that  he  would,  especially  i£ 
be  thought  that  the  Jenkins  family  were  the 
real  purchasers.  Now,  as  Rogers'  money  did 
not  go  into  the  purchase,  there  was,  of 
course,  no  resulting  trust;  In  the  ordinary 
sense  of  the  term. 

But  It  Is  said  that  a  trust  resulted  from 
the  transaction,  If  It  did  not  from  the  agree- 
ment This  distinction,  as  applied  to  the 
facts  of  the  case,  is  unintelligible  to  me.  In 
what  did  the  "transaction,"  as  distinct  from 
the  '-'agreement,"  consist?  It  consisted  in 
G«iung's  submitting  to  the  vendors  three 
or  four  offers — alt  declined.  If,  b^ond  and 
in  addition  to  the  "transaction,*'  there  was 
anytliing  else,  it  was,  at  best,  nothing  more 
than  an  implied  undertaking  on  Genung's 
part  tbat  he  would  continue  to  submit  Rog- 
ers' offers  as  long  as  Rogers  continued  to 
make  them.  Now,  bow  did  this  "transac- 
tion" make  Rogers  a  cestui  que  trust  of  the 
property  and  Oenung  a  constructive  trustee, 
when  neither  of  them  had,  at  any  time  dur- 
ing its  continuance,  any  interest,  either  legal 
or  equitable,  in  the  property?  And  how 
could  the  Implied  undertaking,  if  there  was 
any,  have  had  any  such  effect?  Could  an 
undertaking  to  submit  offers,  based  on  no 
consideration  moving  from  Rogers  to  Genung, 
be  deemed  In  equity  the  equivalent  of  an  un- 
dertaking on  the  part  of  a  paid  agent  to  ob- 
tain and  convey  prc^rty?  In  1  Perry  on 
Trusts,  S  135.  It  is  said:  "Parol  proof  can- 
not be  received  to  establt^  a  resulting  trust 
In  lands  purchased  by  an  agent  and  paid  for 
by  his  own  funds,  no  money  of  the  principal 
being  used  for  the  payment  for  the  relation 
of  principal  and  agent  depends  upon  the 
agreement  existing  between  them,  and  the 
trust  In  such  a  case  must  arise  from  the 
agreement  and  not  from  the  transaction,  and 
where  a  trust  arises  from  an  agreement  It  Is 
within  the  statute  of  frauds  and  must  be  In 
writing."  In  Wallace  v.  Brown,  10  N.  J.  Eq. 
WS,  GhancellOT  WUlIamsaD  took  the  same 
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Tlew.  He  says:  '*A.  emploTB  B.  ai  his  ttgeat 
to  parchaee  a  house  for  him.  B.  makes  the 
purdtase,  takes  a  deed  in  his  own  name,  and 
pays  his  money  for  it  A.  cannot  compel  B. 
to  convey."  To  mach  the  same  effect  are 
Nestal  T.  Schmld.  2&  N.  J.  Eq.  458,  and  Thai- 
man  T.  Cannon,  24  N.  J.  Eg.  127.  Bartlett 
V.  PlckersglU,  4  East,  676.  Is  the  aathorlty 
upon  which  this  view  of  the  law  rests. 
There  defoidant  bought  an  estate  for  plain- 
tiff ;  but  there  was  no  written  agreement  be- 
tween them*  nm  was  any  part  of  the  pur- 
chase money  paid  by  plaintiff.  Defoidant 
articled  for  the  estate  in  his  own  name  and 
refused  to  conv^  to  the  plaintiff.  There  be- 
ing no  written  erldence  that  the  estate  was 
purchased  for  the  plaintiff.  Lord  Keeper 
Henley  held  that  fb»  statute  of  fnuds  ap- 
plied. This  case  was  doubted  1^  the  Lords 
Justtces  In  Heard  t.  Fllley,  L  B.  4  Ch.  648, 
but  followed  by  Kekewlch,  J.,  in  the  later 
case  of  James  t.  Smith,  1  Ch.  Dir.  (1890) 
384.  In  the  stUl  later  case  of  Bochefoncauld 
T.  Boustead.  1  Ch.  Div.  <1897)  VM^  Llndley, 
U  J.,  said  that  Bartlett  t.  FickersgUI  could 
not  be  regarded  as  law  at  the  present  day, 
tbat  E^ewlch,  J.,  had  overlooked  the  later 
cases  and  that  "It  seemed  to  be  inotmslstoit 
witb  all  the  authorities  of  this  court,  which 
proceed  on  the  footing  that  it  will  not  allow 
the  statute  of  frauds  to  be  made  an  instru- 
m«it  of  fraud."  The  American  cases  are 
eanally  conflicting.  They  will  be  found  col- 
lected in  a  note  SKKuded  to  the  cue  of 
Johnson  r.  Hayward  (Nd»0  6  L.  B.  A^  (N. 
S.)  112. 

In  view  of  the  uttra'ances  of  this  court  In 
the  cases  above  rtferred  to,  It  may  be  doubt- 
ed whether  I  would  be  Justified  in  follow- 
ing the  more  recent  English  rule,  even  If 
It  were  considered  to  be  the  better.  But  I 
do  not  have  to  pass  up<m  the  question,  for 
all  the  case  require  proof,  at  least  of  a  spe- 
cial trust  and  omfldence,  and  such  proof  is 
altogether  la<Mng  in  the  case  at  bar.  Ge- 
nung  was  not  emplt^ed  to  purchase  the  prop- 
erty  for  Bogers,  He  was  (mly  employed,  or, 
to  speak  more  accurately,  requested,  to  trans- 
mit certein  specified  otten  to  Genung's  prln- 
dpal.  To  assert  that  a  request  of  this  diar- 
acter  is  equivalent  to  an  employmoit  to  pur- 
chase is  a  mere  perversion  of  language. 

It  is  farther  ai^ed  that  If  the  case  Is  not 
one  of  constructive  trust  based  upon  special 
confidence  reposed  and  violated,  the  deceit 
perpetrated  by  6enui%  takes  the  case  out 
of  the  stetute.  As  I  have  already  said,  Ge- 
nunsfs  conduct  as  far  as  it  was  questionable, 
if  it  injured  any  on^  Injured  the  vendors, 
and  they  do  not  complalo.  Up  to  the  time 
that  Ma  wife  purchased  he  had  made  no 
miBrepresentatt<m  to  Bogers  and  had  con- 
cealed nothing  from  him.  He  did,  for  24 
hours  after  the  purchase,  conceal  it  ^m 
Bogers ;  but  this  concealment  did  not  Induce 
Bogers  to  change  his  position,  and  It  did 


not  In  any  wise  injure  him.  If  Oenung  had 
told  him,  on  the  evoilng  of  the  day  on  whldt 
the  agreement  was  signed,  that  It  had  been 
signed  by  his  wife,  he  would  have  stood  in 
precisely  the  same  position  that  he  does  now. 
It  is  th^efore  vnneceesary  to  consider  tbe 
question  mooted  in  the  case  at  Sterrett  v. 
Boynton  (June  Tenn,  1908,  Ot  Brr.  A  App.) 
70  Atl.  188,  whether  fraud  Will,  under  scnue 
drcomstances,  supply  the  place  of  a  writing 
I  think  the  bUl  Should  be  dismissed. 


SAUTTEB  V.  SUPREME  CONCLAVE,  IM- 
PROVED ORDER  OP  HEPTASOPHS. 
(Court  of  Erron  and  Appeals  of  New  Jersey. 
Nov.  16,  190a) 

iKSURAHOT  (i  719*)— MOTUAI.  BramT-OOH- 
TR^CTSTJBBKqUMNTVt  ENAOTTO  BT-LAW^ 

AVbere  the  application  for  membeiBhIp  in  a 
beneficial  order  contained  an  agreement  on  the 
part  of  the  applicant  to  conform  in  all  respects 
to  the  lawB,  rules,  and  asages  of  tbe  order  then 
In  force  or  which  might  be  thereafter  adopted, 
and  the  benefit  certificate  Isiued  apon  said  ap- 
plication set  forth  that  the  statemoits  in  the 
application  made  were  made  a  part  of  the  con- 
tract and  upon  condition  that  the  member 
should  comply  in  the  fntare  with  the  laws, 
rules,  and  regnlationa  then  goveniing  the  order 
or  that  might  thereafter  be  enacted,  held,  that 
a  by-law,  passed  after  the  laanance  of  the  ben- 
efit certificate,  impairing  or  avoiding  the  con- 
tract evidenced  by  It  would  be  comrtnied  as  af- 
fecting contracts  entered  into  after  its  adoption ; 
and  held,  further,  that  such  bj-law  woaid  not 
be  applicable  to  a  contract  entered  into  before 
its  adoption,  because  not  being  In  fartkeruun 
of  soeh  contract  bnt  destractlva  of  it 

[Ed,  Note.— For  other  cases,  see  InsnzancSb 
Cent  Dig.  I  18C6!  Dec.  Dig.  |  719.*] 

(Syllabus  by  the  CJonrtJ 

Error  to  Supreme  Court. 

Action  by  Margaret  Sautter  against  the 
Supreme  Conclave,  Improved  Order  of  Hep- 
tasophs.  From  a  Judgment  for  plalntlft  in 
the  Supreme  Court  (72  N.  J.  Law,  325,  62  AXL 
620),  defendant  brings  error.  Affirmed. 

W:  Holt  Apgar  and  Clin  Bryan,  for  plain- 
tiff in  error.  Joa^  A.  Beedber,  deteod- 
ant  In  aim, 

VOOBHEES,  J.  The  Judgment  removed  by 
this  writ  of  error  was  entered  in  the  Supreme 
Court  after  demurrw  to  a  special  idea  bad 
been  susteliwd  by  that  court  See  opinion 
In  Sautter  v.  Supreme  Conclave,  72  N.  J. 
Law,  325,  62  Atl.  628.  The  action  la  found- 
ed upon  a  benefit  certificate  of  the  defendant 
association  issued  to  the  idaintitt'B  husband, 
August  Sautter.  The  declaration  sets  out 
tiiat  oa  the  10th  day  of  January,  1899,  tbe 
certificate  In  queatlou  was  Issued  to  the 
said  August  Sautter,  whereby,  the  conditions 
thereof  being  complied  with,  the  defendant 
promised  to  pay  out  of  Ite  benefit  ftmd  to 
Margaret  Sautter,  the  wife  of  tbe  assured, 
within  60  days  from  the  receipt  of  satlafSa^ 
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toi7  proof  of  the  death  of  Angust,  the  mm 
of  $1,000,  In  accordance  vfOi  and  under  tlie 
proTlaUniB  at  the  lawa  gorwnlns  aald  fond; 
tlut  said  AugoBt  died  on  the  27th  (tf  March, 
1904 ;  and  that  the  beneflt  fond  of  the  de- 
fendant was  and  la  snffident  to  pay  the 
amonnt  of  the  certUlcate^  Meiging  «,  fmeral 
OHnpUance  with  all  the  mloa  of  the  aaaoda- 
thm  by  the  aasnred.  Bj  the  0197  of  the  cer- 
tificate annexed  to  the  declaratloB,  and  re- 
ferred to»  It  appean  that  one  of  the  onkdt 
tlons  under  which  the  lune  was  made  to 
that  tiie  membw  complies  In  tiie  fatore  with 
the  laws,  rules,  and  regnlatloui  now  gorem- 
ing  said  condave  and  fond,  or  that  may 
hereafter  be  enacted  by  the  Supreme  Con- 
clave and  gorem  said  omdaTe  and  fund." 

The  special  plea  Interposed  set  forth  that 
the  assured,  in  his  application  for  member- 
■Up,  agreed  conform  In  all  other  re^MCts 
to  the  laws,  rules,  and  usages  of  the  order 
sow  In  force,  or  which  may  be  ha»after 
adopted  Iqr  the  same,"  and  also  recited  tiie 
foregoing  condition  excerpted  from  the  certif- 
icate, and,  further,  that  on  the  0th  to  the 
12th  o<  June^  1908,  about  (me  year.befora  the 
death  of  the  assund,  the  Suimne  ConclaTS 
In  regular  sesalon  adopted  an  order  or  by- 
law, Tls.:  "Sec  267.  No  benefits  diall  be 
paid  to  the  beneficiary  of  any  member  com- 
mitting suicide,  sane  or  Inaane"— and  then 
alleged  that  said  August,  on  the  27th  ^ 
March,  1904,  did  commit  suicide  while  sane 
n-  Inune,  and  that  by  reascm  thereof  the 
contract  was  voided  and  vitiated.  On  de- 
murro'  -to  this  ^ea.  <m  fiie  gxound  that  it 
did  not  set  out  a  bar  to  the  plaintiff's  rl^t 
to  recorer,  that  tlie  by-law  ad(q;)ted  was  not 
retroactlTe  and  nevet  became  a  part  of  the 
contract  that  the  contract  was  not  Impaired 
by  the  adoption  thereof  subseguent  to  the 
execution  and  ddlvery  of  the  certificate,  and 
that  It  was  not  In  furttierance  of  the  contract 
between  13ie  defimdant  and  ISiat  It  was  un- 
reasomtble  and  illegal,  the  Suprone  Court 
entered  Judgment  that  the  plaintiff  recover. 

It  seems  to  be  settled  Iv  the  weight  of  an- 
thorlty  that,  whm  there  is  an  agreement  In 
the  api^catlcm  for  membership  in  a  fraternal 
beneficial  society  that  the  member  shall  be 
bound  hy  by-laws  and  rules  thereafter  lo  be 
adopted,  soch  m«nber  la  bound  by  any  rea- 
sonable amendmoit  of  the  by-lavrs  made  af- 
ter lie  has  become  a  membw ;  but  it  Is  also 
quite  as  well  settled  that  the  right  of  amend- 
ment must  be  ezMdsed  so  as  not  to  Inter- 
fere wltii  vested  rlghte.  AmendmenfaB  im- 
paiiliig  sndi  vested  rli^tts  are  Invalid.  The 
dlfflcnlty  is  in  applytng  the  &cts.  The  opin- 
ion of  ttie  court  bdow  proceeds  m  the  ground 
that  the  br-law  in  question  altera  the  con- 
tract at  Insurance  and  18  equivalent  to  an- 
thorlalng  an  association  to  limit  Iti  liability 
to  such  otent  as  tt  cfaoees.  The  record  in 
this  case  shows  an  unconditional  promise  to 
pay  the  bcmeflts  to  the  decedent's  wife  within 
00  days  from  receipt  of  proctfs  of  death.  In 
Hi*  condltton  upon  which  the  certificate  was 


issoed,  obliging  the  member  in  tba  future  to 
comply  with  the  lawa,  rules,  and  regulations 
then  governing  the  otmclave  or  tliat  might 
thereafter  be  enacted,  nothing  is  said  regard- 
ing the  power  to  altar  the  contract,  nor  la 
that  snUect  referred  to.  The  laws,  rules, 
and  regiuations  sboidd  not  be  refttrred  to  ttn 
alteration  of  a  contract  securing  vested  rlghtn, 
when  they  may  be  refwred  to  the  innu- 
merable subjects  requiring  laws,  rules,  and 
isgalatlais  In  a  besKflcial  order  of  tliis  ant 
Ttw  owUflcato  was  a  contract  of  a  d^lnite 
character,  and  conferred  a  vested  light  upon 
the  beneficiary  and  upon  the  member  a  prop- 
erty Eight  It  has  been  held  In  O'NelU  v.- 
Bupreme  OouncU,  70  N.  J.  Law,  417,  67  AtL 
468,  that  even  the  power  of  appointment  In- 
cidental to  the  status  of  membership  In  a 
fraternal  association  is  a  valuable  proifeetj 
right,  for  ttw  dq^vation  of  which  an  action 
may  be  maintained,  and  dtes  Baa  Ben.  Soc  | 
287,  to  the  effect  that  "the  member  of  the 
society  as  sucb  under  his  omteaet  has  no 
interest  nor  property  in  this  baufl^  but 
simply  the  poww  to  ai^olnt  some  one  to  re- 
<Mn  it  The  case  must  not  bowevw,  be 
undmrtood  to  hold  thst  the  member  of  a 
beneflt  society  Iiaa  not  a  poverty  right  in  the 
contract  of  membership  under  which  he  has 
ttie  power  to  desUmate  a  recipient  of  the 
benefit  to  be  paid  because  of  smdi  mem'ber^ 
■blp  and  under  the  contract  The  right  of 
the  membv  m  the  contract  Is  a  valuable  one, 
which  the  courts  will  at  all  times  recogulie 
and  protect,  altbougli,  strictly  ^Making,  ancfa 
member  has  no  property  intereat  in  the  bene- 
flt paid  or  snbloct  of  tike  power.  0^  mem- 
bwshlp,  which  includes  the  right  to  pay  the 
agreed  consideration  and  to  appoint  a  person 
to  take  Qie  beuefl^  must  be  r^arded  as  a 
spedea  of  property,  and  ia  to  be  dtotlngulsbed 
from  the  beneflt  or  aum  to  be  paid  itsdf ,  In 
which  the  member  has  no  property."  A  for- 
tiori will  the  courts  protect  the  contract  right 
of  the  beneficiary  under  the  bmeflt  certificate. 
^  The  above  amendm«it  to  the  t^-lawa,  enact- 
ed after  the  contrart  of  memberahip  and  In- 
surance bad  been  concluded,  la  prolEered  as 
a  defense  to  this  suit  by  the  defendant  Tbe 
plalntlfl  urges  that  a  retroacdve  effect  should 
not  be  given  to  it  but  on  the  contnty,  it 
should  be  CMistrued  proQ>ectivdy,  and  thus 
be  made  Inapplicable  to  the  beneflt  cextlflcate 
in  controveray.  In  New  Jersey  there  is  no 
Imidled  provision  to  be  read  into  a  ccmtract 
of  insurance  that  It  will  become  v<dd  If  the 
Inanred  procure  his  own  death.  The  law  Is 
to  the  contrary,  for  It  Is  settled  by  this  court 
that  suicide  is  not  a  deferae  against  a  poll(7 
ot  insurance,  unlesa  such  policy  so  provides 
In  express  terms  or  be  procured  with  the  In- 
tent to  commit  saldde.  Campbell  v.  Supreme 
Conclave,  66  N.  J.  Law,  274.  40  AtL  6S0.  64  L. 
R.A.676.  In  Annan  V.  Hill  Union  Brewery  Co., 
CO  N.  J.  Eq.  4ia  46  AtL  665,  Vice  Chancellor 
Stevens,  in  spealdng  of  a  case  where  the  by- 
laws provided  that  they  might  be  amended, 
changed,  altered,  or  repealed  at  any  time 
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Kxeaaeat  of  a  majority  of  the  board  of  dlreeton, 
saldthat'ltlBoneOiliisfora  monber  to  agree 
generally  that  fito  by-lawa  may  be  <diaiiged 
by  his  agents,  and  gnlte  another  fbr  him  to 
•agree  that  the  by-laws  so  changed  shall  Ipso 
facto  become  part  of  his  alrady  ^omideted 
■contract  The  conrt  leans  ^Inst  giving 
laws  a  retroBpectlTe  elCMt  Otherwise  the 
-contract  would  be  anything  the  directors 
jnlgfat  from  time  to  time  chose  to  make  it 
The  meettog  of  minds,  so  necessary  to  tbe 
'craiceptioB  of  a  omtract,  would  be  purely 
notional."  In  B<Bcbury  Lud^  v.  HocUng,  60 
N.  J.  IdW,  443,  88  Atl.  68S,  64  Am.  St  Rep. 
•S09t  ta  construing  a  by-law  reading,  "ETerr 
brother  who  has  been  a  member  for  six 
mimtbs  shall,  in  case  of  beh^  rendered  In- 
capaUe  by  sickness  cx  disabUlty,  be  entitled 
to  receiye  tbe  reduced  allowance  therein 
«peclfled,"  tiw  court  h^  that  this  referred 
lo  future  disability,  to  memben  who  became 
'disabled  after  its  passage ;  the  leaning  of  the 
•courts  being  against  the  retroiQiectlve  Inter- 
pretation unless  they  are  so  strong  and  im- 
•peratfTO  that  no  other  meaning  can  be  at- 
tributed to  them.  Bee  Ball  t.  Board  of  Trus- 
tees. 71  a.  3.  Law,  64,  58  Aa  111. 

Upon  the  Issue  of  this  certificate  a  coo- 
tractnal  and  Tested  r^t  accrued  to  the  mem- 
ber  and  to  tbe  benefldaiy  for  tbe  payment 
of  tbe  sum  mentioned  In  the  certificate  upon 
tbe  death  of  the  member,  whether  he  died  by 
his  own  hand  or  not  Gonsequentiy  a  by-law 
wbi<Ai  ingrafts  conditions  not  appearing  in 
Its  original  contract  upon  such  contract  .  Is 
an  alteration  and  abridgmrat  of  tiiose  rested 
rights  which  would  render  the  by-law,  as  ap- 
■pHed  to  the  certificate,  unreasonable  and  on- 
anforceable.  It  is  reasonable  to  refer  the  al- 
teration made  by  it  to  those  duUes  owing 
from  members  as  such  to  tbe  local  conclave, 
«nd'as  goremlng  the  payment  of  assessments 
to  the  benefit  fund  and  like  matters  which 
from  time  to  time  arise  In  lodges,  as  also  to 
•contracts  arising  In  the  future^  and  not  in  any 
way  so  as  to  defeat  or  impair  contracts,  at 
tbe  time  of  Its  adoption,  already  completed 
by  making  It  retro^ectlve. 

But  there  is  a  further  reason  why  this 
-should  be  the  constructluL  A  c<mtrary  rule 
would  tend  to  d^eat,  not  to  furtlier,  the 
-subnlstence  of  the  contract  between  the  de- 
fendant and  tbe  member.  O'Neill  v.  Royal 
Legion,  70  N.  J.  Law,  420,  57  Atl.  467.  The 
above  doctrine  was  announced  by  the  Sn- 
-preme  Court  In  tbe  case  last  cited,  In  a  learn- 
■ed  opinion  by  Mr.  Justice  Pitney  (now  Chan- 
cellor). He  thus  states  it:  "It  is  very  gen- 
erally, if  not  universally,  held  that  theae 
■benefit  certificates,  like  other  contractB,  con- 
fer a  vested  Interest  upon  the  member,  whicb 
may  not  be  Imi>atred  by  a  subsequent  amend- 
ment, even  though  the  power  to  amend  be  re- 
served In  general  terms.  If  the  member's 
stipulation  to  comply  with  all  by-laws  there- 
after enacted  could  be  construed  to  relate 


to  a  l^-Iaw  that  ndnced  the  benefit  tram 
fCkOOO  to  12,000^  It  must  also  rdato  to  a  by- 
law canceling  the  benefit  certtflcate  cntlrdj^ 
a  result  wholly  unjust  and  absurd,  nils 
stipulation  must  be  construed  as  referring 
oidy  to  reasonable  by-laws  and  amendments 
ad(q>ted  In  furUierance  of  the  contract  and 
not  to  Bttdi  as  would  overthrow  It  or  ma- 
terially alter  Its  terms." 
'  Otvbig  retroactive  elfect  to  the  amendment 
It  would  work  a  destruction  of  omtract  ri^ts, 
and  would  not  be  a  reasonaUe  regulatioD 
passed  In  furtherance  thereof. 
The  Judgment  under  review  Is  afflimed. 


TRENTON  ST.  RT.  CO.  v.  LAWLOIL 
(Court  of  Errors  aad  Appeals  of  New  Jersey. 

Nov.  16,  1908.) 

1.  CoaPOEATIOKS  il  <^*)— Rbpbesbntattoit 
BT  AQEHTS  —  RATIFICATION  OT  ACXS  —  COK- 
PBOMISB  OF  CUOU. 

Where  the  eeneral  nuuiAger  of  a  street 
railway  company  In  (diarge  of  its  affalra  knows 
of  negotiations  pending  between  its  attorney  and 
the  opposite  party  for  the  oompromise  of  a  Uti- 
^tion,  and  orders  setUement,  making  no  cA^• 
jedions  to  tbe  terms,  and  the  company  accepts 
the  benefit  of  the  settlement  by  seeking  to  en- 
force it,  this  will  be  tantamount  to  a  ratifica- 
tion of  the  compromise  by  the  c(»n];>any. 

[Ed.  Note.— E\>r  other  cases,  see  Corporations, 
Cent  Dig.  I  1714;  Dec.  Dig.  |  426.*] 

2.  AlTOBirXY  AND  CUBNT  ({  101*)— AUTHOB- 
ITY  or  AtTOBNET— COUPBOinSE. 

It  is  the  general  mle  that  an  attorney  with- 
out special  authority  is  not  authorized  to  com- 
promise his  client's  claim.  Hien  Is,  however, 
no  objection  to  giving  an  attorney  spedal  au- 
thority to  compromise,  in  which  ease  the  attor- 
ney in  agreeing  to  the  oompxomlse  wonld  htoA 
bis  client. 

[Ed.  Note.— For  other  eases,  see  Attorney  and 
Caient,  Cent  Dig.  {  209;  Dea  Dig.  $  101.*] 

3.  WiTNBSSBS  a  201*)— PBIVILEQID  GOHmTW- 
X0ATI0N8— ATTOBNST  AND  CLUNT. 

A  Special  anthorixation  from  a  dient  to  an 
attorney  to  compromise  a  suit  at  law  is  not  a 
privileged  communication. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  8  764;  Dec.  Dig.  I  201.*] 

4.  COMFBOinSB  AND  SXTIOaflNT  Q  6*>— YA- 
UDirr— CONSIDEBATION. 

The  only  elements  necessary  to  a  valid 
agreement  of  compromise  are  the  reality  of  the 
claim  made  and  the  bona  fides  of  the  compro- 
mise. The  court  will  not  fnqnire  into  tJie  ade- 
quacy or  Inadequacy  of  the  consideratioa  of  a 
compromise  fairly  and  deliberately  made. 

[Ed.  Note. — For  other  cases,  see  Com  prom  lac 
and  SettlemMit,  Cent  Dig.  f  SO;  Dec  Dis- 
f  6.*] 

Ow  COUFBOMISB  AND  SETTLE3IERT  (|  15*) — XJfl- 

executbp  Aobeeuent— Efvect. 

An  accord  that  is  unexecuted  is  not  an 
available  defense  at  law  against  the  original 
cause  of  action,  but  it  may  in  a  proper  case  be- 
come available  as  an  equltoble  defense  thereto. 

[Gd. 'Note.— For  other  cases,  see  Comproraise 
and  Settlement  Cmt.  Dig.  |  61;  Dec  Dig. 
S  15.*] 

6.  Injunction  (|  26*>— PBOSBCtmoN  or  Ac- 
tion. 

The  parties  to  a  suit  at  law,  having  enter- 
ed into  an  agreement  of  compromise  lawful  in 
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-elianicter  at  Its  IncepMoa,  hr  reason  whereof 
the  defCDdant  was  induced  to  change  its  posi- 
tion by  discfaarBinff  its  wttoessea  and  sarren- 
deriug  its  rixht  to  co  to  trial  at  the  time  when 
ptepared.  and  the  plaintiff  thezeatter  liaTing  re- 
pudiated the  contract,  and  later  having  moved 
the  cause  for  trial,  the  plaintiff  will  be  enjoined 
from  proeecntinE  his  snit  at  law  upon  defend- 
-aDt*|i  paying  Info  conrt  for  the  benefit  of  Uie 
jdaintiff  the  money  whidi  by  the  temia  of  the 
compromise  the  pUntiff  was  boond  to  accept. 

[EJd.  Note.— For  aOur  eaacSi  sea  InJiinetioiit 
Dec  Dig.  i  26.»] 

7.  Tendeb  n  16*)— Bxcuai  fob  FiJLun  to 

Make— Betu  HAL  to  Accept. 

A  tender  to  on«  irtio  annooncea  In  advanos 
that  he  will  not  accept  It  Is  amwccBsaTy. 

[Ed.  Note.— For  other  case^  sea  Tender,  Cent 
IMg.  I  48;  Dec.  Dig.  1  lOM 

A  InjtTNcnoN  ({  113*)— Laches. 

Under  the  circamstances  recited  in  the 
opinion,  the  complainant  was  not  in  laches  in 
filing  Us  bilL 

[S^  Note,~-For  other  eases,  see  Injnnctiui, 
Cent.  Dig.  H  196-201;  Dw.  Dig.  IllS.*] 

(SyllalMU  hy  the  Ooort) 

Appeal  from  Court  of  Chancery. 

Bill  for  injunction  by  the  Trenton  Street 
Ttallway  Company  against  William  T.  Law- 
lor.  Decree  for  complainant,  and  defendant 
appeals.   Berersed  for  modification. 

Tlumiu  F.  Noonan,  for  amtellaat  George 
W.  Ma^enKm  and  W.  Holt  Apgar,  for  re- 
<p(Htdait 

TBENCHARD,  J.  This  is  a  blU  for  an 
injonction  filed  by  the  Trenton  Street  Rail- 
way Company  to  restrain  William  T.  Iaw- 
lor  from  prosecotlng  a  soit  at  law  against  the 
company  for  personal  injnries,  and  to  compel 
bim  to  perform  and  carry  out  an  agreement 
of  compromise  of  the  suit  alleged  to  have 
been  entered  Into  1^  him  for  a  valuable  con- 
sideration. The  learned  Vice  Chancellor,  be- 
fore ThDm  the  case  was  heard,  advised  a 
decree,  which  was  made,  granting  the  relief 
aong^t^  having  fomid  from  the  evidence  that 
an  agreement  of  compromise  had  been  made 
whereby  the  railroad  ctKnpany  was  to  pay 
and  Lawlor  was  to  receive  $1,800  In  fnll  set- 
tlement From  that  decree,  Lawlor  appeal? 
to  this  coart 

It  appears  from  the  testimony  taken  be- 
fore the  Tlce  Chancellor:  That  Lawlor 
brongfat  an  action  against  the  railway  com- 
pany in  the  Supreme  Court  to  recover  dam- 
ages for  injuries  received  while  in  the  act  of 
alighting  from  one  of  Its  cars.  That  on  Oc- 
tober 26,  1906,  the  salt  came  up  for  trial  at 
the  Burlington  circuit,  and  on  that  day  the 
cotmsel  of  the  railway  company,  with  Mr. 
Hurley,  Its  general  manager,  and  their  wit* 
nesses,  went  to  Mt  Holly  to  try  the  canse. 
Upon  readiing  Mt  Holly,  negotiations  look- 
ing to  settlement  were  had.  Mr.  Budd,  one 
of  the  attom^s  of  Lawlor,  said  "they  would 
like  to  have  fl^SSO,  bnt  they  woald  settle  for 
$1,800."  Thereupon  Mr.  Hnrl^,  speaking  to 
the  attom^s  of  the  company*  **ordered  a  set* 


tlement**  and  ttny  <tlie  attozii^s  of  the  c«n- 
pany)  offered  Mr.  Budd  91,800  In  Httlement 
(tf  the  mlt  Wbea  tUB  offer  was  CfMoomnnl- 
cated  by  Mr.  Budd  to  Lawlor,  the  latter  ask- 
ed Mr.  Bndd  to  try  to  get  |60  additional  to 
reimbnne  Urn  for  witness  few.  Mr.  Bndd 
retomed  to  coons^  tor  the  oonvany,  who 
thereupon  agreed  to  pay  or  have  the  company 
pay  $60  for  witness  fee*  In  addition  to  the 
$1300  to  be  paid  in  aetUement  This  was 
communicated  by  Mr.  Bndd  to  Lawlor,  who 
ttkerenpon  antborlaed  his  attorney  to  settle 
tor  that  amonnt  Wbereopon  Mr.  Budd,  In 
company  with  Mr.  Hurley  and  the  counsel 
tov  the  company,  vent  Into  coart,  and  an- 
nounced that  the  cause  was  settled.  The  par- 
ties and  their  witnesses  them  departed  from 
the  conrthonaew  It  was  ni^erttood  betwem 
counsel  tor  the  company  and  the  attorney  of 
Lawlor  that  a  release  waa  to  be  pr^red 
the  former  to  be  ezecoted  Lawlor  and  the 
mon^  then  paid.  The  r^ease  was  Imme- 
diately prepared  and  sent  to  Mr.  Budd,  bat 
lAwlor  repudiated  the  settlement  refused  to 
sign  the  release,  and  engaged  other  couoael 
who  was  later  substituted  as  attorney  of  rec- 
ord. The  new  counsel  having  caused  the 
plaintiff's  declaration  to  be  amended  In  a 
particular  of  no  Importance  so  far  as  the 
present  inquiry  is  concerned,  the  railroad 
company  at  first  pleaded  accord  and  satisfac- 
tion, but  later,  open  the  i^intltTs  again  no- 
ticing Ills  case  for  trial,  the  railroad  company 
filed  this  bill. 

The  defendant  Lawlor  on  his  appeal  as- 
serts that  the  proofs  fall  to  show  any  agree- 
ment of  compromise.  We  think  they  show  an 
agreement  to  compromise  for  $1,800.  But 
the  defendant  further  contends  that  it  does 
not  appear  that  the  agreement  actually  made 
by  the  railroad  company's  attorney  was  made 
by  its  authority.  We  incline  to  think  it  does. 
It  was  proved  to  have  been  made  by  the  au- 
thority of  Mr.  Hurley,  who  testified  that  he 
was  the  general  manager  of  the  company. 
The  defendant  argues  that  this  may  have 
been  true  at  the  time  the  witness  testified, 
but  that  there  was  no  proof  that  he  held 
such  office  at  the  time  the  compromise  was 
made.  It  Is  sufficient  to  say  way  of  an- 
swer that  Mr.  Maci^erson,  the  railroad  com- 
pany's attorney,  testified  that  Mr.  Hurley 
waa  general  manager  at  the  time  of  the  com- 
promise. It  Is  fnrther  contended  that,  even 
If  this  is  so,  it  1b  not  within  the  power  of 
a  general  manager  of  a  street  railway  com- 
pany to  authorize  the  compromise  of  a  suit, 
unless  he  has  special  authority  for  that  pur- 
pose from  the  board  of  directors.  We  know 
of  no  such  rule.  The  Implied  powers  of  one 
who  has  been  appointed  general  manager  of  a 
corporation  are  generally  understood  to  be 
coextensive  with  the  general  scope  of  its  busi- 
ness (Thompson  on  Corporations,  s  8556), 
and  probably  include  power  to  anthorlze  set- 
tlement of  a  claim.    But,  however  these 
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thlngB  may  tw,  It  certainly  Is  true  that  -where 
as  In  this  case^  the  gweral  manager  of  a  cor^ 
poratlon,  In  charfe'of  Its  affairs,  knows  of 
tlie  negotlationB  pending  between  its  attorney 
and  tbe  opposite  party  for  the  coflapromlae  of 
a  litigation,  and  orders  setaonent,  maklz« 
no  objection  to  the  tasn*,  and  the  company 
aooepts  the  bm^t  of  the  settlement  by  se^- 
lag  to  enforce  It,  this  will  be  tentamomit  to 
a  ratlflcataon  of  tiie  conytromioe  by  the  com- 
pany. Thompson  on  Ooiporatlons,  |  4843. 

It  is  tatfber  contended  by  the  defendant 
that  the  defendant  did  not  agree  to  the  set- 
tlement We  think  he  dUL  It  li^  of  course, 
the  general  rule  that  an  attorney  without 
qieclal  aaUiority  is  not  anthorised  to  com- 
promise his  clients  claim.  There  Is,  hower- 
er,  no  objection  to  glTlng  an  attorney  apwM 
antStorlty  to  compromise,  In  which  case  the 
attorn^  In  agreeing  to  the  compromise 
wonld  bind  the  CUent  Phinips  t.  PnUen*  60 
N.  X  Law,  489.  14  AtL  222.  In  this  case  the 
erideuce  <!learly  lAiows  tMt  Lawlor  gsTS  Mr. 
Bndd,  his  attorn^,  authority  to  settle  for 
$1,860l  .  The  ocmtoitlon  of  Lawlor  that  he 
was  cooced  or  otlierwlse  unfairly  treated 
by  his  attom^  is  not  siqiported  Iqr  Oie  erl- 
denc&  But  it  Is  contended  that  tin  tesU- 
mony  of  the  anthorlty  of  Mr.  Bndd,  coming 
as  it  does  from  Mr.  Bndd  and  BIr.  Atklnatm, 
the  attorneys  of  Lawlor,  is  not  conq^e^t 
proof  becanse  it  was  a  prlrlleged  onnmuntea- 
tl(m  between  atttnmey  and  client  We  think 
it  was  competent  The  anthorlty  glTcn  Iqr 
Lawkv  to  bis  attorn^  to  onnpromiBe  the 
snlt  was  intended  to  be  conummicated  to  the 
rallzoad  company.  It  mis  necessa^  that 
the  con^ny  dionld  be  Informed  of  tiiat  fact 
btfore  dealing  with  Lawlor's  attorn^.  23 
Amer.  ft  Bng.  Bnc,  otlx  Qta  Ed.)  p.  76,  and 
the  cases  there  cited. 

Again  It  is  argned  that  there  was  no  soffi- 
dent  oonsIderati<m  for  the  compromise.  We 
think  fliere  Is  no  merit  In  the  argument  The 
only  elements  neoesssiy  to  a  Talld  agreemoit 
ot  OMBproiidse  are  the  reality  of  the  claim 
made,  and  the  bona  fides  of  the  o(»Dpromi8& 
Tbe  court  will  not  Inqaire  into  the  adeanacy 
or  inadequacy  of  the  consideration  of  a  oom- 
pnnnlse  fairiy  and  ^Iberately  made.  Gran^ 
din  T.  Orandln,  49  N.  J.  Law,  608^  9  Atl. 
756,  flO  Am.  9412.  The  agreemoit  in 
question  was  nndoubtddly  so  made. 

It  was  further  soggested  at  the  argument 
that  this  was  not  a  case  for  equitable  relief; 
It  being  contended  that  the  agreemoit  <tf 
compromise  could  be  set  up  as  a  dtfense  un- 
der a  proper  plea  In  the  actioQ  at  law.  We 
tbink  this  is  not  so.  The  agreement  for 
campromlse  remains  unexecuted;  the  de* 
fendant  having  refused  to  aoe^t  the  mon^ 
and  repudiated  his  contract  It  Is  tii€rofore 
an  accord  unexecuted.  An  accord  that  is 
unexecuted  is  not  an  sTailable  defense  at 
law  against  tbe  original  cause  of  action,  but 
It  may  Id,  a  prt^r  case  t>ecome  available  as 
an  equitable  defense  thereto.  Headley  v. 
Leavitt;  «5  N.  J.  Eq.  748,  50  AtL  781.  In 


that  case  Mr.  Justice  Pitney  at  the  trial  at 
circuit  refused  to  permit  such  a  defense  to  be 
Interposed  on  the  ground  that  the  accoTd  was 
unexecuted  and  that  fact  was  held  by  this 
court  to  Justify  the  filing  of  a  bill  in  chancery 
to  restrain  the  plaintiff  from  furtho:  prose- 
cuting her  suit  at  law  until  she  agreed  to 
prarmlt  the  defendant  to  take  advantage  of 
tiie  contract  which  he  had  subsequently  ex- 
ecuted; tbis  court  therein  recognlzli^  that 
tbe  unexecuted  ontract,  altboui^  It  consti- 
tuted  an  equitable,  did  not  constitute  a  le^U, 
defense.  Headley  v.  Leavitt  68  K.  J.  Eq. 
591,  60  AtL  968.  We  think  the  present  a 
pn^ier  case  for  equitable  relief.  The  agree- 
ment of  compromise  was  lawful  In  character 
In  its  Inception,  and,  as  we  have  pointed  ou^ 
may  be  a  good  defense  In  equity.'  It  la  ap- 
parent that,  by  making  the  agreonent  of 
compromise  wltb  the  complidnant,  Lawlor 
induced  tiie  complainant  to  surrender  its 
right  to  go  to  trial  when  it  bad  its  wttneaaes 
presmt  and  was  otherwise  prepared.  The 
complainant  having  in  reliance  upon  the  set> 
tiemeut  changed  Its  position  by  sarrraderlng 
such  right  and  discharging  Its  witnesses,  it 
would  be  Inequitable  to  permit  Lawlor  to 
withdraw  from  bis  contract  and  bring  on  the 
trial  wltb  complainant  bavlng  a  def«ise 
wtilch  was  not  available  to  it  in  a  court  of 
law  only  becanse  Lawlor  bad  refused  to  ac- 
et^t  the  money  according  to  the  terms  ot  his 
contract  . 

Again,  it  is  contended  tiiat  comidainant  I* 
not  entitled  to  relief  because  there  was  no 
tender  of  tbe  mon^;  but  a  tender  to  one 
who  announces  In  advance  that  he  will  not 
accept  It  is  unnecessary.  Thome  v.  Mosber* 
20  N.  J.  Bq.  297. 

Nor  Is  tbrae  any  merit  in  Hio  «iiggestl<m 
of  the  defaidant  that  tbe  cod^riainant  Is  in 
laCbes  by  filing  a  plea  of  accord  and  satis- 
faction to  the  amended  declantloa  and  wait- 
ing until  notice  of  trial  before  ffltag  its  bill. 
The  testimony  shows  that  the  position  of  the 
complainant  with  respect  to  the  agreement 
of  compromise  and  its  effect  was  ocnslstent 
throughout,  and  that  it  acted  with  reason- 
able promptness  In  filing  Its  bill. 

The  decree  ^pealed  from  awards  a  pep- 
petual  injunction  restraining  Lawlor,  tbe  de- 
fendant from  prosecuting  bis  suit  at  law 
against  the  complainant,  and  orders  that  he 
perform  tbe  agreemoit  of  compromise^  and 
acc^  the  sum  of  fl,850  from  tbe  complain- 
ant In  fnll  settiemoit  <ft  tbe  suit  Such  is 
not  tbe  precise  form  In  which  tbe  decree 
should  be  drafted.  It  should  provide  that 
upon  the  complainant  paying  into  court  fiv 
the  benefit  of  tbe  defendant  the  sum  of 
$1,860,  the  defendant  be  pnpetnally  enjoin- 
ed from  prosecuting  or  proceeding  in  bis  suit 
now  pending  In  the  Supreme  Gourt  against 
the  conqtlalnant  or  any  other  suit  In  that  or 
any  other  court  for  tiie  same  cause  ct  actiim. 

For  the  purpose  of  sudi  modiflcatton,  the 
decree  must  be  reversed  and  tbe  record  re- 
mitted to  tiie  Court  of  Cbanceiy. 
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UNITEn>  BLBOTBIO  CO.  T.  MAT0B»  ate^ 
OF  CITY  OF  NEWARK  et  tl. 

<Sapreme  Goart  of  Now  Jeziv.  Dec  1.  1908.) 

BucTBioiTT  O  V)— Un  or  Btbbr§— Pown 
to  GKiirr. 

By  the  AGt  of  March  28.  1801  (P.  L.  p. 
240;  1  Gen.  St  188S,  p.  466).  u  amended  by 
the  aet  of  April  22.  1^  (P.  li.  p.  248),  tlte 
power  to  pass  an  oTdiuance  granting  to  a  cor- 
poration the  licht  to  oj^en  the  atrMts  of  the  dty 
of  Newftik,  and  to  lay  therein  conduit!  for  th« 
difltribaticok  of  electricity,  and  to  uae  soch 
atreets  for  aodi  pnrpoBee,  la  lodged  solely  In  the 
board  of  atxMt  and  water  cmnmliBiMMn  of 
that  dty. 

[Bd.  Note.— For  other  casea,  aea  Blactridty. 
Dec.  Dig.  I  4.*] 

(BylUbna  by  the  Ooort.) 

Oertlonirl  on  tbe  proMCDtton  of  tiu  United 
Electric  Company  of  New  Jersey  against  the 
Mayor  and  Common  Council  of  tbe  City  of 
KtnrmA  and  other*  to  review  an  ordinance^ 
Ordinance  set  aside. 

Argued  Fetnmaiy  term,  1906,  before  QAB- 
BISON,  SWATZE.  and  TRBNOHABD,  JJ. 

Frank  Bergen  and  L.  D.  H.  QUmonr,  for 
prosecutor.  Francis  Child,  Jr..  for  defendant 
City  of  NewaA.  Baym<»id,  Tan  Blarcom  ft 
Antbony,  for  defendant  Newark  Block  Llgtat- 

.lug  Co. 

TRENCHARD,  J.  This  writ  Of  certiorari 
brings  up  for  review  an  ordinance  entitled 
"An  ordinance  granting  cimsent  to  Newark 
Block  Ugfating  Company  to  0{>en  certain  pnb- 
Ilc  streets  in  tbe  dty  of  Newark  and  to  lay 
therein  snbways,  pipes  or  conduits  for  the 
Bui^ly  and  distribution  of  tiectricl^  for 
electric  lights,  beat  and  power,  and  to  use 
said  streets  for  said  purposes,"  passed  by  the 
common  council  of  the  city  of  Newark  May 
3,  1907,  and  approved  by  tbe  mayor  May  8, 
1S07. 

Tbe  question  presented  is  whethw  the  com- 
mon conncil  of  the  city  of  Newark  bad  pow- 
er to  pass  the  ordinance.  The  contention  of 
the  prosecutor  Is  that  that  power  is  lodged 
solely  In  the  board  of  street  and  water  com- 
missioners of  tbe  city.  It  Is  conceded  that 
prior  to  the  time  when  tbe  board  of  street 
and  water  commissioners  was  establlBhed  in 
the  dty  of  Newark  tbe  common  council  bad 
power  to  pass  snch  ordinances;  but  It  is  in- 
sisted tbat  tbat  power  passed  to  the  board  of 
street  and  water  commissioners  upon  Its  or- 
ganization and  was  there  reposed  at  tbe  time 
of  tbe  passage  of  tbe  ordinance  in  qnestlDn. 
Tbe  act  under  which  tbe  board  was  created 
was  passed  in  the  year  189L  P.  L.  p.  248; 
Gen.  St  1805,  p^  465.  Tbe  board  came  into 
existence  In  the  next  following  year  and  still 
existB.  Section  10  of  the  act  provides: 
"That  the  said  board  of  street  and  water 
commisBionera  of  such  city.  In  addition  to  all 
other  powers  or  authority  granted  law, 
and  In  Ileo  and  fdace  of  .any  onnmon  council. 


board  of  aldermen,  or  other  governing  body 
or  board  or  corporate  authority  of  such  city, 
shall  have,  exclusive  of  all  other  boards,  de- 
partments and  officers  of  sudi  city,  all  tbe 
power  and  authority  over  the  streets,  ave- 
nues, lanes,  alleys,  roads,  highways  and  side- 
walks or  public  ways  along  tbe  same,  or  In 
such  dty,  and  in  all  matters  and  things  In 
any  wise  apitertainlng  to  the  use  or  occupa- 
tion thereof  or  of  any  part  of  the  same  now 
or  hereafter  possessed  by  any  board,  depart- 
ment or  officer  of  such  city,  and  all  other  mat- 
ters the  power  and  Jurisdiction  over  which 
Is  transferred  by  this  act  to  said  board  of 
street  and  water  conunlssion^s." 

Sections  13  and  14  of  the  act  provide  as 
tollowa: 

"Sec.  18.  That  every  municipal,  corporate 
and  official  power  and  duty  of  every  kind  In 
relation  to  the  subject-matters  contained  In 
this  act,  which  at  the  time  this  act  shall 
take  effect  in  any  such  city  of  the  first  class, 
is  vested  or  existing,  in  any  board  of  alder- 
men, common  council  or  other  governing  body 
or  board,  or  In  any  public  aqueduct  or  water 
board,  or  in  any  office  or  officer,  board,  body, 
department,  deriL,  raaployfi,  or  authority  in 
any  sucta  city,  shall  be  performed  by  tbe 
board  of  street  and  water  commissioners 
in  this  act  provided  for,  and  such  board,  in 
the  exercise  of  such  powers,  authority  and 
duties,  shall  be  substituted  for  any  municipal 
board,  department,  office  or  officer  or  authori- 
ty then  exercising  or  performing  any  such 
powers,  duties,  or  authority  In  such  city, 
and  tbe  powers,  duties  and  authority  afore- 
said of  the  latter  shall  cease,  detwmlne  and 
end  as  herein  provided. 

"Sec.  14.  That  all  laws  or  parts  of  laws, 
general,  q)edal.  local  or  private,  in  force  in 
any  such  dty  of  the  first  dass  aforesaid, 
whenever  this  act  may  take  effect  and  be- 
come operative  therein,  and  rdatlng  to  the 
subject  matters  contained  In  or  contemplated 
by  tbe  provisions  of  this  act,  and  consistent 
with  Its  provisions,  shall  app^  to  such  board 
of  street  and  water  commissioners  of  such 
city,  and  such  board.  In  such  matters,  shall 
be  solely  vested  with  all  tbe  powers  and  au- 
thority, rights  and  duties  which  are  or  may 
be  at  the  date  of  the  organization  of  such 
board,  by  law  vested  .in  and  conferred  and 
Imposed  upon,  or  existing  In  any  board  of 
aldermen,  common  council  or  other  governing 
board  or  body,  or  of  any  public  aqueduct  or 
vrater  board  or  municipal  d^rtment,  office, 
officer  or  auUiority  of  any  sucta  dty,  and  sucta 
law  or  laws,  or  parts  thereof  a,a  aforesaid, 
hereby  are  continued  In  force  and  are  made 
applicable  to  such  board  of  street  and  water 
commissioners  provided  for  in  this  act,  ex- 
cept BO  far  as  the  provisions  of  the  same  may 
conffict  witb  or  be  not  consistent  with  the 
provisions  and  Intent  of  this  act;  and  such 
board  of  street  and  water  commissioners 
hereliy  intended  to  be  substituted  and  empow- 
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ered  aa  aforesaid,  shall  in  general  be  fully 
authorized  and  absolutely  empowered  to  do 
any  other  act  or  thing  necessary  or  conven- 
ient for  the  fnlfilllng  and  carrying  oat  and 
accomplishing  the  purposes  of  this  act" 

It  is  seen,  therefore,  that  the  act  of  1891, 
among  other  things,  transferred  to  the  board 
of  street  and  water  commissioners  ezcluslre 
control  of  streets  and  highways  in  the  dty. 
Including  the  regulation  and  control  of  the 
use  and  occupation  thereof  by  individuals 
and  corporations,  In  terms  that  seem  to  be 
perfectly  plain.  Bnt  the  defendants  Insist 
that,  even  If  this  be  so,  the  act  of  1896  (P. 
L.  1896,  p.  322),  relating  to  electric  light, 
heat,  and  power  companies,  conferred  upon 
the  common  coancil  of  the  city  the  right  to 
pass  the  ordinance  In  question.  This  con- 
tention we  Incline  to  think  is  unsoimd  In 
view  of  the  decision  of  this  court  In  Oliver 
V.  Jersey  City,  63  N.  J.  Law,  96,  101,  42  Ati. 
782,  where  it  was  held  that  the  expressions 
"common  council"  and  "board  of  aldermen" 
in  such  acts  are  used  in  the  sense  of  "gov- 
erning bodies"  and  Indicate  the  board  of 
street  and  water  commissioners.  This  view 
seems  to  have  met  the  approval  of  the  Court 
of  Errors  and  Appeals.  Oliver  v.  Jersey 
City,  63  N.  J.  Law,  634,  635,  44  Atl.  709,  48 
L.  R.  A.  412,  76  Am.  St  Rep.  22a 

But,  however  this  may  be,  we  think  that 
the  [>ower  to  pass  the  ordinance  In  question, 
if  lodged  In  the  common  council  by  the  act 
of  1896,  was  transferred  to  the  board  of 
street  and  water  commissioners  by  a  supple- 
ment to  the  act  of  1891.  passed  in  1897  (P. 
L.  p.  248).  By  this  act  the  second  section 
of  the  act  of  1891  was  amended  to  read  as 
follows:  "Sec.  2.  The  said  board  of  street 
and  water  commissioners  herein  provided  for. 
In  any  city  aforesaid,  shall  be  sutffitltuted  for 
and  become  vested  with  and  shall  perform 
such  of  the  powers,  rights  and  duties  as  are 
herein  specified  (i.  e.,  all  the  powers  specified 
in  the  entire  act),  with  such  authority  as 
may  be  by  law  vested  in  and  Imposed 
upon,  or  exercised  by,  the  board  aldermen, 
common  council,  or  other  governing  body  or 
board  of  such  city,  or  of  any  public  aqueduct 
or  water  board  or  department,  or  of  any  de- 
partment clvU  engineer,  city  surveyor,  com- 
missioner, street  commIssi(Hier,  office  or  of- 
ficer, clerk,  servant  or  employe  or  authority 
of  any  such  city;  that  the  said  board  of 
street  and  water  commissioners  shall  have 
power  to  lay  out,  open,  grade,  alter,  vacate 
or  change  the  lines  of  streets,  avenues,  lanea, 
alleys  or  highways,  and  to  pave,  repave,  re- 
pair, improve  or  clean  streets,  avenues,  lanes, 
alleys  or  highways,  and  sewers  and  drains, 
and  to  make  any  street  highway  or  sewer 
constructions,  connections,  alterations,  re- 
pairs or  improvements,  and  to  control  and 
regulate  the  use  and  occupation  of  the  streets, 
avenues  and  highways  and  sidewalks  of  sacfa 
city.   *    •   • "   Considering  all  the  legisla- 


tl(m  referred  to,  we  think  It  plain  that  the- 
power  to  pass  an  ordinance  granting  to  a 
corporation  the  right  to  open  the  streets  of 
the  city  of  Newark,  and  to  lay  therein  con- 
duits for  the  distribution  of  electricity,  and 
to  use  such  streets  for  such  pozposee,  is 
lodged  solely  in  the  board  of  street  and  wa- 
ter commissioners  of  that  city. 

The  result  Is  that  the  ordinance  under  re- 
view most  be  set  aside,  with  costs. 


BRADY  V.  NORTH  JERSEY  ST.  BY.  00- 
(Court  ot  Brron  and  Appeals  ol  New  Jtzaey. 

Nov.  16,  190&) 
L  Mabikb  ahd  Sbbtah*  (t  278*)— Irjxjbies 

TO  SBBVAFT  — AonOSS— BVXDENCS— SCFFI- 

OIENOT— NEaUOEKGB. 

A  motorman  had  charge  of  a  tnriley  car 
on  which  the  sand  box  was  oat  of  order  ^roogh 
his  u^lect.  He  bad  run  the  ear  twice  over 
the  same  route,  on  wUdi  there  was  a  steep 
grade  at  the  bottom  of  which  a  ndlroad  crossed 
the  street.  On  the  third  trip  the  car  ran  on 
the  railroad  and  collided  with  an  engine  there- 
on, injuring  the  motorman.  It  appeared  that 
on  the  previooB  trina  the  brake  and  controller 
were  in  working  order;  that  in  descending  the 
grade  on  the  third  trip  the  bnke  and  coo- 
troUer  were  applied  to  arrest  the  forward  mo- 
tion of  the  car,  but  failed  to  do  so;  the  rails 
were  covered  with  ice  and  snow,  and  the  car 
wheels  slid  along  the  rails  to  the  point  of  col- 
lision ;  the  brake  shoes  were  found,  immediate- 
ly after  the  accident,  firmly  locked  against  the 
wheels.  No  sand  could  be  applied  by  the  mo- 
torman, as  was  usually  done  in  such  cases  to 
aid  In  8t»vpi<«  the  car,  because  of  a  defect 
chargeable  to  his  negllMBce.  that  no  pre- 

sumption arises  from  these  facts  that  the  brake 
and  controller  were  defective  and  unsafe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  962;  Dec  Dig.  1  278.*] 

2.  Evidence  (i  244*)— Bepobtb  bt  Motokhan 
— ADuissiBiurr. 

An  mtry  in  a  book  kept      ttie  CMnpany. 

in  which  motonnen  were  requiied  to  enter  the 
condition  of  their  cars  at  the  end  of  each  round 
trip,  that  the  car  had  "bad  hand  brakes,"  is 
admissible  in  evidence  as  showing  notioe  to  the 
master  of  an  existing  condition,  when  sndi  no- 
tice is  a  material  inquiry,  but  it  Is  not  compe- 
tent proof  of  the  fact  Itself. 

[Ed.  Note.— For  other  case%  sea  Evidence. 
Dec.  Dig.  I  244.*] 

(SyllaboB  by  Oie  Gonrt) 

Error  to  Supreme  Court 

Action  by  Peter  Brady  against  the  Nortb 
Jersey  Street  Railway  Company.  Judgment 
for  plaintiff,  which  was  rev^^ed  in  the  Su- 
preme Court  (74  N.  J.  lAw,  413,  67  Atl.  75^, 
and  plaintiff  brings  error.  Judigm^t  of  the 
Supreme  Court  affirmed. 

&imael  Kallach,  for  plaintUE  In  wror. 
Leonard  J.  TjaMn,  for  defendant  In  emv. 

BBRQEN,  J.  The  plaintiff  In  mor  wma 
In  the  employ  of  the  defendant  as  a  motor- 
man,  and,  while  running  a  car  loaded  witti 
passengers  down  a  steep  indine  in  a  street 
in  the  city  of  Newark,  be  was  nnable  to  stop 
It  before  It  ran  upon  a  steam  railway  tracic 
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mealiig  tbe  stnet,  and  was  strack  by  a  pass- 
ing train.  The  plaintiff  was  injured  by  tbe 
collision,  and  brings  this  suit  to  recover  dam- 
ages for  the  Injuries  he  suffered.  The  deo- 
laratlon  of  the  plaintiff  contains  two  counts. 
The  first  avers  that  fbe  brake  and  controller 
OD  tbe  car  furnished  by  the  defendant  were 
w  defective  that  when  It  became  necessary  to 
stop  the  car,  In  order  to  prevent  it  from  run- 
ning or  sliding  upon  the  railroad  track,  he 
vw  unable  to  do  so.  This  count  relies  alone 
itpoD  the  alleged  defective  and  unsafe  con- 
dition of  the  brake  and  controller.  In  tlie 
second  count  the  plaintiff  charges  that  the 
cer  was  equipped  with  a  sand  box  which 
should  contain  sand  and  be  In  a  condition 
to  iTop  it  on  the  rails  of  the  track  whatever, 
by  reason  of  the  grade  of  the  street  or  the 
sJippery  condition  of  the  rails,  tbe  brake,  con- 
troller, or  other  appliances  supplied  fOr  such 
purpose  were  Inadequate.  At  the  trial  the 
court  Instructed  the  Jury  that  the  plaintiff 
bad  DO  right  of  action  based  upon  any  de- 
fects In  the  operation  of  the  sand  box,  and 
tbe  questlonB  submitted  to  the  jury  related 
alone  to  the  Issue  presented  by  the  first 
count  In  the  plalntltrB  declaration.  At  the 
dose  of  tbe  plaintiff's  case,  defoidant  moved 
for  a  nonsuit  upon  the  ground  that  It  had 
not  been  shown  to  have  been  negligent,  and 
at  the  dose  of  the  whole  case  it  moved  for  a 
favorable  direction  for  the  same  reason. 
Both  motions  were  refused,  and  there  was 
a  verdict  for  the  plaintiff,  upon  which  judg- 
ment was  entered.  This  judgment  was  re- 
wsed  In  the  Supreme  Court,  and  to  review 
tbst  determination  this  writ  was  brought 

As  tbe  case  is  presented  to  tills  court, 
plalntUTs  rig^t  to  recover  depends  upon  tbe 
question  wheUier  he  has  presented  any  evi- 
dence from  which  a  jury  could  properly  draw 
an  Inference  that  the  defendant  was  guilty 
of  negligence  In  supplying  its  servant  a  car 
to  be  operated  by  &lm  which  was  unsafe  for 
tbe  use  Intended  and  required,  because  the 
brake  and  controller,  appliances  to  be  used 
in  stopping  and  otherwise  controlling  the  mo- 
tion of  the  car,  were  defective.  There  is 
no  direct  testimony  showing  that  either  the 
brake  or  controller  were  out  of  order,  or  de- 
fective In  any  particular  part;  on  the  con- 
trary, the  plaintiff  testlfled  that  previous  to 
the  trip  when  the  accident  occurred  he  had 
nm  the  car  twice  over  the  same  route  on  the 
morning  of  the  accident;  that  on  the  two 
earlier  trips  the  track  rails  were  free  from 
mow  and  dirt,  but  on  the  last  trip  snow 
and  dirt  had  been  carried  on  the  rails  by 
wagons,  and  bad  become  very  Slippery.  He 
vas  asked:  "Q.  So  that  (»i  your  first  trip 
Ton  vent  over  exactly  the  same  route  as  you 
did  on  the  trip  of  the  accident?  A.  Yes,  sir.  Q. 
And  your  brakes  worked  all  light?  A.  Yes,  sir. 
Q.  And  your  controller  worked  all  right?  A. 
Tes,  sir."  Tbe  trip  referred  to  was  f rob  tlie 
<v  bam  to  the  end  of  the  route,  and  the 
wood  trip  was  tbe  return  through  tlie  same 
■tneta  to  ttie  car  bam,  r^arding  which  tbe 


plaintiff  testified  as  follbws:  "Q.  Did  you 
examine  your  brake  on  the  return  trip,  or 
the  second  trip?  A.  Well,  I  had  been  ex- 
amining It  all  the  way  along  the  route.  I 
bad  been  handling  it  all  along  the  route.  Q. 
And  you  found  it  In  good  order?  A.  Seem- 
ingly tn  good  order.  Q.  There  wasn't  any- 
thing tbe  matter  with  it,  so  far  as  you  could 
see?  A.  No."  He  also  testlfled  that  on  the 
last  trip  he  bad  crossed  another  railroad 
track  about  2%  miles  before  reaching  that 
of  the  defendant,  which  crossed  the  street 
at  the  bottom  of  a  grade  of  almost  the  same 
character  as  that  in  the  street  where  the  ac- 
cident happened,  and  that  the  conditions  were 
the  same,  except  that  there  was  no  ice  on 
the  track  and  the  car  was  not  carrying  as 
many  passengers,  and  that  on  that  grade  the. 
brake  controUed  the  progress  of  the  car. 

The  trial  court  admitted  against  objection 
secondary  proof  of  the  contents  of  a  book 
kept  in  a  room  in  the  car  barn  In  which  each 
motorman  was  required  to  enter  a  state- 
ment of  the  condition  of  the  car  he  bad  run 
into  the  bam.  This  evidence  was  admitted 
after  notice  to  the  defendant  to  produce  the 
book,  and  the  statement  of  counsel  that  no 
such  book  could  be  found.  Tbe  witness  on 
this  subject  testlfled  that  such  a  book  was- 
k^t  in  a  room  where  the  men  waited  to  take 
out  cars;  that  the  book  lay  oo  the  desk, 
but  he  could  not  say  whether  It  was  in  charge 
of  any  one  or  not ;  that  he  saw  It  on  the  day  of 
tbe  accident  and  looked  Into  It  to  see  In 
what  condition  the  car  was  when  turned  in' 
the  night  before,  and  found  In  tbe  book  tbe 
following  entry:  "Bad  hand  brakes,  sand 
box  out  of  order" — that  the  report  was  sign- 
ed by  one  Warren  Stickle,  a  nootorman  in 
the  employ  of  tbe  defendant  There  was  no 
positive  proof  either  that  Stickle  made  the 
entry,  and  that  It  was  In  his  handwriting. 
The  trial  court  In  admitting  tbe  evidence 
said:  "The  suggestion  that  anything  bear- 
ing tbe  appearance  of  a  r^rt  purporting 
to  be  a  report  of  the  condition  of  that  car 
on  the  day  t>efore  the  accident  would  of  it- 
self operate  as  a  notice  to  the  superintendent 
in  whose  office  it  was  kept  seems  to  me  to 
have  a  good  deal  of  force."  That  this  evl- 
denee  would  have  some  wet^t  In  determin- 
ing the  question  whether  the  defendant  had 
notice  of  tbe  defective  cmdltion  ot  the  car, 
if  it  was  defective,  cannot  be  disputed,  but 
It  would  not  be  competent  proof  that  the 
car  was  in  fact  defective.  The  condition 
of  the  car  cannot  be  established  by  such  en- 
try, and  Its  use  must  be  confined  to  the 
quMtion  whether  the  defraidant  had  notice  of 
a  condition  shown  to  exist,  and  cannot  be 
accepted  as  primary  proof  of  the  condition 
it  states.  Proof  tending  to  show  notice  of 
an  existing  condition  is  admissible  when 
such  notice  is  a  material  inquiry,  but  it  is 
never  competent  proof  of  tbe  fact  itself. 
Louisville  ft  N.  R  B.  Ca  T.  Hall,  87  Ala. 
708,  6  South.  277,  4  L.  R.  A.  710.  13  Am.  St 
B^  84.  While  the  order  In  which  test!- 
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moay  may  be  admitted  Is  within  the  rea- 
sonable discretion  of  the  trial  jodge^  we  are 
of  opinion  that  the  admission  of  testimony 
showing  notice  to  the  owner  of  a  defectlTe 
condition  should  not  ordinarily  be  allowed 
until  there  Is  prima  fade  proof  of  the  exist- 
ence of  the  defect;  for  notice  that  a  nee^lgent 
Bituatiou  existed,  when  In  fact  It  did  not, 
would  not  be  relevant,  or  tend  to  sustain  the 
auction  that  It  did,  and  Its  nntlmdy  Intro- 
dnctlon  may  create  improper  Impressions  In 
the  Jnror's  mind  dlfflcnlt  to  eradicate.  Tbls 
wlU  be  avoided  by  first  proving  the  condition 
and  then  notice  of  it  to  the  person  whose 
duty  it  Is  to  amend  It  There  Is  no  proof  to 
Justify  an  inference  that  either  the  brake 
or  controller  was  defective  or  unsafe  when 
the  car  started  to  descend  the  grade  Imm^ 
dlately  before  the  accident  The  plaintiff  tes- 
tified that  on  the  morning  of  the  accident  he 
had  run  the  car  twice  down  a  hill  about  as 
steep  as  the  one  on  the  street  where  the  ac- 
cident happened,  and  once  down  the  hUl,  at 
the  bottom  of  which  he  was  afterwards  in- 
jured, and  that  he  used  the  brake  which 
was  seemingly  In  good  order  and  controlled 
the  car;  that  there  was  nothing  the  matter 
with  the  brake  or  controller;  that  he  made 
no  complaint  of  any  defect  when  he  reached 
the  starting  point  after  he  had  gone  to  the 
end  of  his  route  and  returned ;  and  that  he 
made  no  examination  before  starting  out  again 
because  the  car  ran  all  right  on  the  two  pre- 
vious trips.  It  would  seem  from  the  undis- 
puted testimony  that  so  far  as  use  and  ob- 
servation could  demonstrate  It  the  appliances 
were  In  good  (vder,  and  not  unsafe  or  de- 
fective under  ordinary  conditions. 

Bnt  It  is  ui^^  that  the  manner  In  which 
the  brake  and  controller  operated  immediate- 
ly before  the  accident,  and  while  the  car  was 
descending  the  hill  towards  the  railroad  cross- 
ing, raises  a  presumption  that  they  were  out 
of  order.  The  evidence  on  this  point  shows 
that  the  plalntiCt  was  running  his  car  down 
the  Incline  from  Orange  street  towards  the 
railroad  crossing;  that  he  was  slowing  up, 
and,  when  about  half  way  between  the  two 
points,  be  saw  tbe  gates  at  the  railroad  cross- 
ing go  down ;  that  the  brake  would  not  hold, 
and  the  car  slid  because  there  was  no  sand 
to  give  the  car  a  hold ;  that  he  tried  to  work 
the  sand  box,  but  he  could  get  no  sand,  either 
because  there  was  no  sand  In  the  box  or 
that  the  pipes  were  frozen;  that  he  put  the 
brake  on  as  far  as  be  could,  and,  finding 
that  the  car  was  sliding,  partially  released 
the  brake  and  nsed  the  controller  to  obtain 
a  reverse,  or  backward  motinx;  that  he  k^t 
tbe  brake  quarterways  on  so  as  to  make  the 
controller  power  effective,  but  the  car  con- 
tinued to  slide,  and  when  asked:  "Q.  Then 
the  reason  your  car  did  not  stop  before  going 
over  the  Delaware  &  Lackawanna  Railroad 
was  because  the  tracks  were  made  slippery 
teams  going  over  it  and  pushing  snow  on 


It" — he  answered.  "Tea;  by  the  rails  being 
dirty,  Ice  on  It  It  was  frown.  My  brakes 
wouldn't  taka"  It  appears  that  after  the 
accident  the  brake  shoes  were  locked  tight 
against  the  wheels.  The  plaintiff  further 
testified  that  he  pressed  his  foot  on  a  pin  which 
should  have  released  the  sand  fn»n  the  box, 
but  that  It  did  not  flow,  and  he  knew  this 
because  the  car  did  not  stop.  We  fall  to 
find  In  this  part  of  the  case  any  evidence 
which  raises  a  presumptiim  that  tbe  acci- 
dent happened  becanse  the  brake  or  control- 
ler furnished  him  were  defective.  On  tbe 
contrary.  If  tbe  evidence  raises  any  presump- 
tion, It  is  that  If  he  had  had  tbe  sand  box 
In  order,  the  pn^cress  of  tbe  car  could  have 
been  stopped,  and  on  this  subject  the  Juiy 
were  Instructed  by  the  trial  Judge  that  the 
plaintiff  having  three  times  disregarded  the 
rule  of  tbe  company  regarding  the  examina- 
tion of  tbe  sand  box,  he  was  in  a  condition 
of  ignorance,  as  to  Its  condition,  by  his  own 
conduct  and  tliat,  If  the  absence  of  sand 
was  the  cause  of  the  accident  the  negligence 
of  the  motorman  was  contributory  negligence. 

There  being  no  proof  of  any  defect  In  the 
brake  or  controller  before  the  aodd^t  &nd 
no  presumption  beli^  raised  that  th^  were 
defective  because  the  car,  notwithstanding 
the  wheels  were  locked  by  the  brake,  con- 
tinued to  slide  down  a  steep  hill  aa  slippery 
rails  covered  with  Ice,  the  plaintiff  has  fail- 
ed to  prove  the  negligence  laid  in  his  dec- 
laration. There  was  no  averment  in  the  dec- 
laration that  tbe  defoidant  was  chargeable 
with  negligence  because  of  the  condition  of 
the  rails,  or  with  any  duty  to  the  plaintiff 
to  remove  the  Ice  or  snow  frmn  its  trac^ 
on  BO  steep  a  grade  beflore  directing  him  to 
run  the  car  over  it  SQd  the  only  question 
we  have  considered  Is  whether  there  was  any 
proof,  actual  or  presumptive,  tlut  the  aK>U- 
aacea  complained  of  w«e  unsafe  and  defect- 
ive. 

We  conclude  tliat  there  was  not  and  there- 
fore the  Judgment  of  the  Supreme  Court  Is 
affirmed. 


LEMBECE  et  t\.  v.  LBMBEGK  et  aL 

(Goort  of  Brrors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

Appeai,  ANn  Ebbob  a  839*)— QinanoNS  Bb- 

VZEWABLB. 

Where,  on  a  bill  filed  by  executors  and 
tniBteea  for  tlie  construction  of  their  testator'! 
will,  tbe  decree  omits  to  adjudge  all  the  mat- 
ters considered,  and  on  appeal  no  complaint  Is 
set  out  in  the  petition  of  appeal  that  the  appel- 
lant la  aggrieved  by  sndt  <unIs8ion,  an  appelUite 
court  wiU  only  nmew  so  much  of  th«  decree,  or 
qaeetioui  raised  by  the  pleadings  which  the  de- 
cree Ignores,  as  the  petition  sets  forth  as  the 
gronnds  upon  which  tbe  appeal  Is  rested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Drror,  Cent  Dig.  8  8279;  Dea  Dig.  |  SS8.*] 

(Syllabus  by  the  Court) 


•For  etlttr  gams  sm  usm  toplo  and  smUod  MtlUBail  la  p«e.  *  Am.  Digs.  1W7  to.datSk  *  Reporter  Zndvns 


Digitized  by  Google 


1IAS8ET     GAUDEN  *  T.  BT.  00.  Ul 


Ai^Mal  tnsa  Oonrt  of  Ouukceiy. 

Bill  by  GnstaT  W.  Lemb«ck  and  other*,  «x- 
ecnton,  against  Bmma  Lembeck  and  others. 
Decree  for  def  endaota  (68  887),  and 
comjOaliunti  appeal.  Afflrmed. 

Hadapetli  ft  Carey  and  Benjamin  O.  Paacna, 
tot  appellants.  Collins  Jfc  Oorbin,  for  reepond- 
mu  Katie  and  Victor  H.  Lembeck.  Robert 
J.  Bain,  for  respondent  Albert  B.  Lonbedfc. 
William  M.  Bysdyk,  for  re«pondaits  Bnuna 
Lembeck  and  others. 

BEBGE!N,  J.  The  blU  (tf  complaint  was  fil- 
ed tn  this  caose  by  the  executors  and  trus- 
tees named  In  the  last  will  and  testament  of 
Heniy  Lembeck,  deceased,  and  from  a  decree 
made  in  the  Court  of  Chancery  this  aiK>eal 
was  taken.  The  decree  should  be  affirmed, 
for  the  reasons  set  out  In  the  opinion  oC  for* 
mer  Chancellcff  Ma^  In  Lembeck  v.  Lem- 
beck (N.  X  Ch.)  68  AtL  887,  so  far  as  they 
are  aniUcaUe;  bnt  In  order  to  avoid  any 
misconception  that  may  arise  fran  the  adop- 
tion of  tiie  opinion,  which  contains  a  oondn- 
sion  not  expressed  in  the  decree,  we  consider 
it  proper  to  state  that  we  do  not  approre  that 
portion  of  the  opinion  which  expresses  the 
Tiew  that  imder  the  will  ai  Henry  Lembeck 
his  executors  have  no  power  to  sell  the  stock 
of  the  Lembeck  k  Bets  Bagle  Brewing  Com- 
pany Onrlnc  the  widowhood  of  testator's 
widow. 

^nie  only  Judgment  contained  In  the  decree 
on  this  point  Is  **that  the  execotors,  unless 
they  consider  it  adrlsable,  need  not  sen  or  di- 
vide the  stock  oC  the  testator  tn  the  Lembeck 
ft  Bets  X^le  Brewbig  Con^any  nntil  25 
years  have  ^psed  sfter  Uie  decease  of  tbe 
testator."  The  tifect  of  this  Judgment  and  de- 
cree la  that  thm  Is  vested  In  the  executors 
'a  discretionary  power  to  sell  tbe  sto<±,  which 
dtacretiMi  need  not^  bnt  may  be,  exerdsed 
at  any  time  within  the  period  of  2S  years ; 
but  It  does  not  adjudge  that  the  executors 
ban  the  right  of  exerdslng  such  discretkm- 
uy  power  during  so  mncb  of  the  widowhood 
as  may  be  Indnded  within  tiie  25  years. 
Thus,  while  tbe  opinion  below,  erroneously 
IB  we  think,  declares  that  no  power  of  sale 
existed  during  so  much  of  the  i>erlod  as  wid- 
owhood coctlnaed,  the  decree  does  not  so  ad- 
judge, nor  do  tbe  appellanta,  in  their  peti- 
tion of  aiq>eal,  claim  that  any  point,  on  which 
instructions  are  sought,  was  not  considered 
ud  determined,  or  that  they  are  aggrieved 
because  of  any  wnlssliHi,  and  therefc^e  the 
VMStSon  at  the  power  ot  sale  during  contlon- 
ance  of  wUknrhood  Is  not  presented  to  ua  In 
tbe  present  state  of  flte  record.  That  part 
of  tbe  p^tlMi  of  an»al  relating  to  the 
power  of  sale  Is  confined  to  that  portion  of 
the  decree  which  adjudges  that  If  the  power 
be  enrdeed  within  25  years  all  of  tbe  stock 
must  be  sold.  We  are  of  opinion  that  the 
stock  may  be  sold  during  the  widowhood  of 

"Tor  ettw  euw  SM 


the  testator's  widow,  tbe  iwoceeds  to  be  held 
npon  the  same  trusts  as  the  stock ;  but,  tbla 
matter  not  bdng  included  in  the  decree^  it  Is 
not  subject  to  tiie  present  appeal. 

Withoat  adjudging  iJie  question  of  the  cor- 
rectneas  of  the  construction  ot  the  testator's 
will,  as  declared  in  the  opinion  of  the  court 
bdow,  on  the  qneetion  of  the  power  of  the 
executors  to  aeil  the  stock  during  tbe  widow- 
hood of  testator's  widow,  because  It  is  not 
Indnded  In  the  decree,  we  are  of  opinion 
that,  for  the  reasons  gtv«i  by  the  Ohancdlor 
In  Bupport  of  the  decree  appsaM  ttom,  it 
should  be  aflbmed. 


MASSEY  V.  GAHDBN  ft  T.  BX.  00. 
(Court  of  Chanoeiy  ot  New  Jomsy.   Nov.  20b 

i9oa) 

Bbcxitxbs  (I  ITS*)  —  PmassiON  to  Fou- 

OLOBB  MOBTaAGS. 

Tlie  court  whidi  has  appoioted  a  receiref 
for  a  laQtoad  will  grant  penniaiion  for  a  salt 
in  a  federal  court  to  foreclose  the  fiist  mort> 

Ege;  there  having  been  for  foar  months  de- 
alt In  payment  of  interest,  and  the  conditlmif 
exiftlng  which  by  tbe  terms  of  the  mortgage 
make  It  the  daty  of  the  trustee  to  foreclose. 

[Ed.  Note.— For  other  cases,  see  Beceivem, 
Dee.  Dig.  1  178.*} 

In  the  suit  of  Ilenry  V.  Hassey  against 
the  Camd«a  ft  Tnmton  Bailway  Company, 
for  a  receiver,  petition  Is  filed  for  leave  to 
file  a  suit  to  foreclose  the  first  mortgage  on 
the  company's  property.   Leave  granted. 

The  Frovldait  Xifb  ft  Tnut  Oompany  of 
Phlladdphla,  trustee  for  nwr^jge  bond- 
hdders,  faavbig  filed  a  petition  praytaig  leave 
to  file  a  bill  In  the  United  States  OrcnU 
Court  for  tiie  District  of  New  Jorsey  for  the 
foredosnre  of  a  mort«;age  glvui  by  the  (lam- 
den  ft  Trenton  Bail  way  Company  to  said 
trustee  for  the  secudty  of  bondholders,  and 
Danld  KllUan,  one  of  the  bondholders,  hav^ 
log  filed  an  answor  te  the  petition,  the  mat- 
ter came  on  for  hearing  before  the  Chancd- 
lor  upon  the  petition  and  answer. 

Dickson,  Beltler  ft  McCouch,  for  petition- 
er. Spencer  Slmpeon,  for  respondent  Danld 
Kllllan.   John  M.  Dlddnson,  for  recdver. 

PITNEIY,  Ch.  (after  sUting  the  facte  as 
above).  By  decree  made  in  this  cause  on  tbe 
18th  day  of  February  last  It  was  adjudged 
that  the  Camden  ft  Trenton  Railway  Compa- 
ny was  Insolvent,  and  Wilbur  F.  Sadler,  Jr., 
was  appointed  receiver  for  the  creditors  and 
stockholders  of  the  company,  with  tbe  usual 
powers,  pursuant  to  sections  56  and  56  of 
tbe  graeral  corporation  act  (P.  L.  1896,  pp. 
296,  296).  Tbe  recdver  entered  upon  tbe 
discharge  of  his  duties  and  took  possession 
of  tlie  proper^  of  the  defendant  corporation, 
consisting  prindpally  of  a  system  of  railway 
dtuate  In  the  counties  of  Mercer  and  Bur- 
lington, In  this  state,  with  the  rolling  stock 
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and  other  appurtenances  theretOr-  and  certain 
Bhares  of  tbe  capital  stock  of  two  electric 
light  and  power  companiec  of  this  state. 
He  is  still.  In  possession  and  is  operating  the 
railway  under  tbe  ordera  of  this  court  The 
property  of  the  defendant  corporation  at  tbe 
time  of  the  appointment  of  the  receiver  was, 
and  still  is,  sabject  to  the  incambrance  of 
two  mortgages  made  by  tbe  Camden  &  Tren- 
ton Railway  Company  to  tbe  Provident  Life 
&  Trust  Company  of  Philadelphia,  trustee 
— the  first  *  mortage,  dated  November  1, 
1899,  to  secure  f 760,000  of  mortgage  bondit, 
of  which  $710,000  were  and  are  oatstandlng; 
and  the  second  mortgage,  dated  July  1,  1001, 
given  to  secure  $1,760,000  of  mortgage  bonds, 
of  which  $^22,600  were  and  are  outstanding. 
Tbe  appraised  value  of  tbe  total  assets  of 
tbe  company  that  came  to  the  hands  of  the 
receiver  Is  less  than  $800,000.  Unsecured 
claims  aggr^atlng  more  than  $300,000  have 
been  presented  to  the  receiver.  The  railway 
company  Is,  and  has  been  for  more  than 
four  months.  In  default  In  tbe  payment  of 
tbe  interest  coupons  upon  tbe  first  mort- 
gage, and  by  tbe  terms  of  that  Instmnient 
it  is  made  the  duty  of  the  trustee,  upon  the 
request  of  tbe  holders  of  one-balf  in  amount 
of  the  bonds  outstanding,  to  either  take  pos- 
session of  tbe  railroad,  or  institute  proceed- 
ings at  law  or  In  equi^  upon  the  mortgage, 
or  sell  the  property  at  public  sale  under  the 
authority  thereof.  The  holders  of  much 
more  than  one-half  of  the  first  mortgage 
bonds  have  notified  the  trustee  of  default 
made  In  the  payment  of  Interest,  and  that 
more  than  four  months  have  elapsed  since 
sucb  default,  and  have  requested  the  trustee 
to  proceed  for  tbe  foreclosure  of.  tbe  mort- 
gage. A  foreclosure  bill  has  been  prepared 
to  be  filed  In  the  Circuit  Court  of  tbe  Unit- 
ed States  against  the  Oamden  ft  Trenton 
Railway  Company  and  the  receiver  and  oth- 
er .  parties  Interested.  Thereupon  applica- 
tion is  ihade  to  this  court  for  leave  to  pro- 
ceed with  the  foreclosure  suit  against  tbe 
receiver. 

Tbe  petition  of  the  trust  company  sets 
forth  that  tbe  administration  of  the  receiver 
has  been  entirely  satisfactory  to  the  bond- 
holders, and  is  believed  by  the  trust  com- 
pany to  have  been  In  every  respect  judicious 
and  efficient,  and  that  it  does'not  appear  to 
tbe  trust  company  to  be  necessary  to  ask 
for  any  change  In  the  possession  or  operation 
of  the  railroad  property  until  after  the  sale 
thereof  and  the  settlement  of  the  accounts  of 
the  receiver,  unless  in  the  opinion  of  this 
court  It  is  desirable  that  tbe  court  having 
Jurisdiction  to  foreclose  the  mortgage  should 
also  appoint  a  receiver,  In  which  event  and 
upon  Intimation  to  that  eflTect  the  trust  com- 
pany will  aSk  the  federal  court  to  make  such 
appointment,  and  will  nominate  Mr.  Sadler 
such  receiver.  The  present  prayer  of  the  pe- 
titioner Is  merely  that  leave  i>e  granted  to 


file  the  fareclosure  bill  and  to  proceed  there- 
under to  a  decree  of  foreclosure  and  sale. 
Upon  reflection  I  am  eatlsfied  that  this  court 
ought  not  to  place  any  obstacle  in  the  way 
of  proceedings  to  be  taken  by  the  trust  com- 
pany in  behalf  of  tbe  bondholders  In  the 
court  selected  by  It  to  eatabllsh  the  lien  of 
the  mortgages  and  enforce  the  same  for  tbe 
security  and  benefit  of  the  bondholders,  pro- 
vided the  possession  of  tbe  property  by  the 
receiver  appointed  by  this  court  and  the  ad- 
ministration of  the  property  by  the  receiver 
Is  not  Interfered  with  until  the  property  is 
sold  In  tbe  foreclosure  suit  '  An  order  will 
therefore  be  made  granting  leave  to  tbe  trust 
company  to  file  its  proposed  bill  for  foreclo- 
sure in  the  United  States  Circuit  Court,  and 
to  proceed  thereon  against  the  receiver  here- 
in, as  well  as  against  the  Camden  ft  Trenton 
Railway  Company  and  other  proper  parties, 
to  a  decree  of  foreclosure  and  sale  thereun- 
der, upon  terms,  however,  that  this  leave 
sliall  not  extend  to  interfere  with  the  pres- 
ent receivership,  or  disturb  the  possession  or 
control  of  the  receiver,  or  bis  management 
or  administration  of  tbe  estate  of  the  In- 
solvent corporation,  nor  shall  it  extend  to 
permit  application  to  be  made  for  the  ap- 
pointment of  a  receiver  In  the  foreclosure 
suit,  without  this  further  order  of  this  court. 


SGHORB  V.  HAURAND. 
(Court  Of  Enors  and  Anteab     New  Jersey. 

Nov.  16;  1908.) 

1.  AfPEAX.  AND  EbBOB  (}  1008*)— TBIAI.  BT 

ConBT— Absignhents  0?  Ebbob. 

Id  case  of  trial  of  a  cause  by  the  court 
without  a  jniy,  enors  camiot  be  asugned  upon 
'  the  opinion  of  the  court,  nor  ui>on  matters  of 
blended  law  and  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3055;  Dec.  Dig.  |  10O8.*i 

2.  ExECtrroBs  and  ADuimaiBATOBS  (|  130*) — 
Possession  of  Realty. 

Where  executors  an  giveii  power  to  sell 
real  estate  generally  by  their  testator's  will,  ex- 
cept aa  to  certain  proi}erty  "which  It  is  mv 
desire  shall  be  kept  Intact  in  my  estate  for  the 
'  term  of  10  yearn ;  but,  however,  should  it  be- 
cotne  neceuary  in  tbe  opinion  of  my  ex  ecu  ton 
to  sell  said  property  In  a  shorter  time  than  10 
years  for  the  interest  and  benefit  of  mv  estate, 
then  I  give  them  full  power  to  sell  ana  dispose 
of  my  said  property  whenever  It  shall  become 
necessary  in  their  opinitm  so  to  do"— AeM  that, 
as  to  the  property  directed  to  be  held  intact, 
the  executors  have  no  rl|^t  to  the  possesnoa 
thereof,  to  enable  tbem  to  maintain  ejectment 
for  It 

[Ed.  Note.— For  otiier  easest  see  ■  BzecntoTs 
uid  A^nUtratWB,  Cent,  Pig.  |  588;  Dec 

CS^labus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Carrie  L.  Schorb  against  Henry 
Haurand.  Judgment  for.  plaintiff,  aikd-  de- 
fendant brings  error.  Afflmed.' 

Frauds  J.  Blatz,  for  plalntUf  In  error.  Me- 
losh  ft  Morten,  for  defendant  fn' error. 


''  'For  otlMr-  cues  MS  wnA^  tbpte  -aad-MctloBr  NirHfiBR  in  Dee;  k  Am.  Dt^,  1907'  to  <Mi,  A  Reportw  Zba«xM 

Digitized  by  Google 


N.  JO  ■WYCKOPP 

yOOBHEES,  J.  Thla  Is  an  action  of  eject- 
ment, broi^bt  to  recoTer  poneeslon  of  nn- 
dirMed  one-tblrd  part  of  lands  No.  115  Bast 
Fiont  street,  in  Plalnfleld,  N.  J.  Ttie  case 
was  tried  at  the  drcnit  by  tbe  court  without 
a  Jury.  A  motion  to  nonsuit  was  made,  and 
to  the  refusal  to  grant  It  the  only  exception 
taken  at  the  trial  was  sealed.  The  Jod^ent 
was  for  the  plalntifl.  Other  alleged  errors 
seem  to  te  assigned  upoa  the  opinion  upon 
mattos  of  blended  law  and  fact,  without 
exceptlCHis  sealed.  Bach  findings  cannot  be 
reviewed  by  writ  oi  error.  Doolittle  v.  Wil- 
lett,  S7  N.  J.  Law,  898,  SI  Aa  885;  Jersey 
City  T.  Talhnan,  SO  N.  J.  Law,  239,  87  Atl. 
1026;  Weger  t.  Delran.  61  N.  J.  Law,  324, 
30  Atl.  730;  N.  J.  Rubber  Co.  t.  Commercial 
Assurance  Co.,  64  N.  J.  lAW.  51,  44  Atl.  848. 
affirmed  64  N.  J.  lAW,  680,  46  Atl.  777; 
Brewster  t.  Banta.  66  N.  J.  Law,  867,  49  Atl. 
718;  AUerton  v.  Grundy,  67  N.  J.  Law,  65,  00 
Atl.  352 ;  Synder  t.  Oonmierclal  Unlim  Assur- 
ance Co.,  67  N.  J.  Law,  626,  62  Ati.  384. 

The  plaintiff  Is  one  of  three  devisees  for 
life  of  the  premises  under  the  will  of  Elisa- 
beth M.  Schorb,  who  died  In  1880.  The  testa- 
trix gives  first  a  life  estate  to  her  husband, 
John  M.  Schorb.  He  died  December  31, 1906. 
At  the  time  of  the  death  of  testatilx  the 
property  was  In  possession  ot  defendant  un- 
der a  written  lease  executed  by  the  testatrix 
in  her  lifetime,  blether  wltb  ber  husband, 
John  M.  Sdkorb,  which  expired  March  1, 1902. 
The  d^endant  after  tbe  date  of  expiration 
of  the  lease  held  over  and  remained  in  pos-' 
session,  paying  the  feame  rent  to  the  life  ten- 
ant, John  M.  SchOTb,  until  his  death,  Decem- 
ber 31.  1906.  The  right  to  remain  in  posses- 
sion in  this  manner,  of  course,  could  not  ex- 
tend b^ond  the  life  of  the  life  tenant  Aft- 
er John's  death  the  defendant  still  continued 
in  possession  and^  paid  his  rent  for  January. 
February,  and  March,  1907,  to  the  executors 
of  the  testatrix,  but  by  wtiat  B.uthorlty  Is  not 
shown.  Tbe  provisions  of  the  will  disposing 
of  the  property,  after  the  life  estate  to  testa- 
trix's husband,  are  aa  follows:  "Fourth.  In 
tbe  event  of  the  death  of  my  said  husband  I 
give  tbe  remainder  at  my  property,  both  real 
and  personal,  to  Carrie  L.  Bcborb,  wife  of 
John  M.  Schorb,  Jr.,  Minnie  Schorb,  wife  oC 
William  A.  Schorb,  and  Josephine  A.  Mason, 
wife  of  Charles  Mason,  to  be  theirs  during 
the  term  of  their  natural  life,  and  in  the 
eTent  of  the  death  of  any  of  tbe  above  iuun< 
ed  persons  the  Interest  of  the  parent  to  go 
to  tbe  children  of  said  parent  and  their  heirs 
forever;  the  Intention  being  to  divide  my 
pn^rty,  in  the  event  of  my  husband's  death, 
into  three  equal  parts  as  nearly  as  can  be." 
Tlie  will  also  contahied  tbe  fbUowing  clan«: 
"Fifth.  I  give  to  my  executors  hereinafter 
named,  power  to  weXl  and  give  good  and  suffi- 
cient deeds  for  any  real  estate  which  I  may 
onm  at  tbe  time  of  my  death,  except  the 
prc^)erty  known  as  115  East  Front  street  In 

•rer  vUver  cm— 


T.  BIRCH.  . 

the  dty  of  Plalnfleld,  which  It  la  my  desire 
shall  be  kept  Intact  in  my  estate  for  the  term 
of  ten  years ;  bat,  however,  should  It  become 
necessary,  in  the  opinion  of  my  executors,  to 
seU  said  property  No.  115  East  Front  street 
in  a  shorter  time  than  ten  years  for  the  in- 
-terest  and  ben^t  of  my  estate,  then  I  give 
them  full  power  to  sell  and  dispose  ot  said 
pn^rty,  whenever  It  shall  become  necessary 
In  their  opinion  so  to  do." 

The  ground  upon  which  was  rested  the  mo- 
tion to  nonsuit  Is  that  tbe  plaintiff  was  not 
a  proper  party,  but  that  tlie  executors  should 
have  brought  the  action.  Clearly  they  bad  no 
right  to  the  possession  of  the  pr(^>ert7.  The 
plaintiff  became  entitled  to  possessl(Hi  of  her 
oue-tbird  at  once  upon  tbe  decease  of  the 
life  tenant,  John  M.  Schorb,  December  31, 
1906.  Moores  v.  Moores,  41  N.  J.  I^w,  440. 
Tbe  power  to  sell  was  a  naked  power,  not  to 
be  exercised  by  them  for  a  term  of  10  years 
(at  the  time  of  the  bringing  of  the  suit  not 
then  elapsed),  unless  It  became  necessary  to 
sell  sooner.  So  that  until  that  necessity 
arose,  In  the  opinion  of  the  executors,  th^ 
had  no  cratrol  whatever  over  the  property. 
The  necessity  fbr  sale  had  not  yet  arisen  in 
the  oplni(»i  trf  the  executors,  for  aught  that 
appears  tn  the  case.  In  any  event,  they  had 
no  right  to  the  possession  of  the  premises. 
There  was  no  error  In  refusing  to  DOiuiiit 

The  Judgment  Is  affirmed. 


WYGKOFF  T.  BIROH. 

(Conrt  of  Errors  and  Appeals  ci  New  Jersey. 

Nov.  16,  190&) 

1.  Mabtes  and  Sbevaitt  (S  233*)— LlABmTT 

FOB  iNJtTBIBS  TO  SbBVANT. 

Plaintiff's  Intestate  was  killed  bv  the  fall 
of  a  platform  composed  of  plaoks  laid  loose 
across  tbe  structural  iron  bracing  inside  of  a 
Btandpipe  that  was  in  course  of  erection  by  the 
defendant's  servaots.  The  fall  of  the  platform 
was  due  to  the  tearing  asunder  of  one  of  these 
iron  braces  in  tbe  attempt  to  force  a  log  attach- 
ed to. its  distal  end  into  contact  with  the  inner 
wall  of  the  standpine  where  It  was  to  be  perma- 
nently riveted.  Toe  occasion  that  led  to  this 
attempt  and  to  the  accident  that  ensued  arose 
from  the  faulty  workmanship  of  those  engaged 
In  erecting  tbe  standpipe  mich  permitted  It 
to  become  elliptical  In  form,  and  from  the  mis- 
use of  tbe  appliances  that  had  been  furnished 
by  the  master  to  strengthen  the  standpipe  and 
secure  Its  cylindrical  shape.  Held,  that  a  mas- 
ter who  fnrnlsheB  his  servants  with  a  proper 
scheme  of  construction,  proper  materials,  and 
proper  appliances  is  not  liable  to  them  for  the 
results  of  an  accident  due  solely  to  improper 
workmanship,  and  to  a  misuse  ot  the  appfiancea 
he  has  faxnished. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  681,  68^-686,  701-742; 
Dec.  mg.  I  233.*]  «™«. 

Z  NeOUGBNCC  (I  184*)— NATtm  AITD  EIM' 
IfBKTS. 

Negligence  In  its  essence  Is  always  con- 
crete; hence  its  proof  must  always  rest  upon 
testimony  that  tends  to  the  establishment  "Ot 
concrete  acts  either  of  omission  or  ot  sommis- 
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don.  Thm  !■  no  mch  adng  w  negligence  at 
large. 

[Bd.  Note^For  other  ou&L  >»•  MegUgeneai 
Dec  Dig.  I 

(Srllabu  b7  the  Ooort) 

Brror  to  Supreme  Co  art. 

Action  by  Elizabeth  Wyckoff,  administra- 
trix of  the  estate  of  Leroy  Wyci^ofE,  de- 
ceased, against  Poster  F.  Birch.  Jud^nent 
for  plaintiff,  and  d^ndant  brings  error.  Re- 
versed. 

J.  L.  Ckmard,  George  S.  Hobort,  and  Gil- 
bert Collins,  for  plaintiff  in  error.  Vreeland, 
Klnfe  Wilson  tt  Lindabnry,  for  d^endant  in 
error. 

OABRISON.  J.  This  writ  of  error  brings 
up  a  judgment  recovered  by  the  defendant 
in  error  as  plaintiff  in  the  action  brought 
in  the  court  below  to  recover  damages  for 
the  death  of  Leroy  Wyckoff,  which  resulted 
from  injuries  received  while  working  on  a 
standpipe  that  was  being  erected  by  the  de- 
fendant at  Mt  Hope,  Morris  county.  To  a 
proper  compreheiwion  of  the  case  in  Its  legal 
aspects,  an  understanding  of  the  exact  nature 
of  the  work  in  which  the  plaintiff  with  other 
servants  of  the  defendant  was  engaged  at  the 
time  of  the  accident  Is  essential.  The  stand- 
pipe  In  question,  which  was  when  completed 
to  be  a  cylindrical  column  of  sheet  Iron  80 
feet  In  height  by  20  feet  in  diameter,  was 
constructed  of  metal  sheets  riveted  together 
in  a  series  of  circular  courses  and  superim- 
posed on  each  other.  Each  sheet  was  three- 
eighths  of  an  inch  in  thickness,  ^ht  feet 
in  loigth,  and  five  feet  In  height,  so  that  al- 
lowing for  overlapping  a  course  or  segment  of 
the  column  consisted  of  eight  of  these  sheets, 
which  were  riveted  together  before  being 
brought  to  the  standpipe  and  hoisted  into 
position.  After  a  course  thus  constructed  had 
been  hoisted  Into  position,  It  was  secured  to 
the  one  next  below  It  by  rivets,  its  circular 
shape  being  restored  and  preserved  In  part  In 
this  way,  but  chiefly  by  a  series  of  Internal 
Btmctural  braces  called  "reaches"  or  "angle 
irons"  that  radiated  like  the  spokes  of  a 
wheel  from  a  small  central  Iron  pipe  sur- 
moonted  by  a  sort  of  iron  bob  called  "a  spi- 
der," which  bad  eight  short  arms,  to  each  of 
which  an  angle  Iron  was  bolted,  so  that  it 
extended  from  the  arm  of  the  spider  to  the 
Inner  surface  of  the  sheet-iron  cylinder, 
where  it  was  bolted  Into  the  under  side  of  a 
horizontally  projecting  foot  of'  a  right  angled 
lug,  whose  perpendicular  part  was  held  by 
two  bolte  to  the  inside  of  the  cylinder  or 
shell;  these  angle  irons,  being  of  uniform 
length  and  situated  equl-distant  from  eacb 
other  in  the  circumference  of  the  shell,  Insur- 
ed, when  properly  Installed,  Its  cylindrical 
form.  In  each  section  of  the  standpipe — ^ttaat 
Is,  in  every  five  feet  of  the  ascending  ctdnmn 
— one  of  these  p^manoit  structural  brace- 
works  was  constructed.    When  one  course 
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had  been  thus  completed,  the  iron  pipe  tn  the 
center  was  raised  five  feet  to  correqrand  to 
the  height  of  the  next  course,  another  spider 
was  then  placed  on  this  new  section  of  pipe^ 
new  lugs  were  bolted  to  the  Inner  side  of  the 
new  section  of  cylinder,  near  Ite  top^  to  the 
horizontal  feet  of  whose  lugs  were  bolted  new 
angle  irons  that  were  also  bolted  to  the  cor- 
responding arms  of  the  spider,  and  so  on  as 
the  work  progressed;  the  work  on  eacb 
course  being  done  tnxn  a  platform  of  planks 
that  rested  on  the  angle  Irons  that  thus  form- 
ed part  of  the  construction  of  the  course  next 
below  it  The  structural  bracing  thus  con- 
structed Inside  of  each  course  which  served 
the  permanent  purpose  of  str^gthening  the 
standpipe  and  securing  ita  circular  form  per^ 
formed  also  the  temporary  use  of  a  scaffold- 
ing to  su^iort  the  platform,  fn»n  which,  aft 
er  the  first  course,  the  work  of  construction 
had  to  be  carried  on.  This  iron  scaffolding; 
if  tt  may  be  so  called,  was  therefore  a  penua* 
nent  structure  that  supported  the  temporar;^ 
platform  in  Questitm.  This  platf^mn  consist- 
ed merely  of  two-Inch  spruce  planks  laid 
loose  upon  the  an^e  irons,  not  fastened  down, 
but  movable  as  the  exigencies  of  the  work 
might  require.  There  being  eight  of  these 
angle  irons  in  a  <dreumfwence  of  60  feet,  it 
is  evid^t  that  a  piece  of  planking  12  feet 
long  would  rest  upon  three  or  upon  four  antf  • 
irons  according  to  the  distance  between  sncli 
plank  and  the  ends  of  the  angle  Irons.  The 
length  of  the  planks  actually  used  is  not  giv- 
en in  the  testimony  otherwise  than  that  they 
were  of  various  lengtlis ;  bat  no  complaint  iB 
made  that  they  were  not  of  sufilclent  length, 
or  that  they  werd  otherwise  of  an  Improper 
character.  The  complaint  Is  not  that  proper 
material  for  making  the  platform  was  not 
provided,  but  that  the  scaffolding— that  la» 
the  permanent  iron  structure — gave  way. 

The  stage  of  the  work  at  which  this  acci- 
dent occurred  and  the  manner  of  Ito  causa- 
tlon  as  described  by  the  plaintiff's  witnesses 
was  as  follows:  In  order  to  make  the  pipe 
water  tight,  the  two  bolte  that  had  during 
the  progress  of  the  work  on  a  given  course 
held  the  perp^dlcular  part  of  each  lug  to  the 
Inner  aspect  of  the  last  section  of  the  shell 
were  taken  out,  and  r^laced  by  metalUe 
pins,  which  were  firmly  riveted.  Tills  was 
not  done  until  the  work  on  the  newer  section 
was  otherwise  completed,  for  the  reason  prob- 
ably that  the  leverage  on  the  angle  irons 
caused  by  working  upon  the  platform  after 
the  lugs  that  held  the  scaffolding  bad  been 
riveted  would  loose  the  rivets,  and  render 
the  pipe  at  such  pointe  liable  to  leakage. 
However  that  may  be,  the  fact  is  that  the 
replacing  of  the  bolte  with  rivete  was  done 
just  before  transferring  the  planking  from 
the  old  set  of  angle  Irons  to  tbe  new  set  Just 
above  them.  In  this  process  of  replacing  the 
bolte  with  rivete  there  would  be  times  when 
the  lower  end  of  the  perpendicular  part  of 
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the  log  did  not  ftzactiy  parallel  the  Inner  anr- 
foce  of  tbe  ab^,  or  where  the  hole  In  the  log 
and  the  corresponding  one  In  the  ahell  did  not 
exactly  align,  so  that  the  lug  most  either  be 
forced  into  contact  with  the  shell  or  moved 
laterally  nntU  an  alignment  of  the  holes  was 
effected.  It  vaa  at  this  stage  of  the  work, 
and  while  engaged  in  this  part  of  It,  that  the 
plalntUTs  Intestate  met  with  the  accident 
that  caused  his  death.  One  of  the  logs  to  be 
tfaos  riveted  was  not  In  contact  with  the 
side  of  tbe  shell,  and  Wydkoff  and  a  fellow 
workman  named  Cole  were  engaged  In  for* 
dug  the  bottom  of  this  log  hack  against  the 
shell  so  that  It  might  be  riveted.  In  doing 
this  Wyckoff  held  a  small  hammer  called  "a 
set"  against  tbe  lug.  and  this  "set"  was 
struck  by  a  ^  or  eight  pound  hammer  han- 
dled by  Cole.  This  process  bad  been  going 
on  for  a  mlnnte  or  so,  Wyckoff  kneeling  on 
the  planking  that  rested  <m  the  angle  ir<Hi 
that  was  attached  by  a  single  bolt  to  tbe 
horizontal  foot  of  the  log  that  was  being  forc- 
ed back,  when,  upon  a  blow  from  Cole's  ham- 
mer, the  twit  that  thus  held  the  angle  Iron 
to  the  foot  of  the  log  that  was  being  s truck 
gave  way  by  shearing  In  two  as  If  cnt  or 
torn  off,  and  the  end  of  the  angle  Iron  that 
bad  been  held  to  tbe  lug  by  tbls  bolt  being 
flitiB  released  dropped,  and  with  It  fell  the 
two  pieces  of  the  planking  that  had  rested 
on  Oils  partteDlar'''ieadli.''.  Wyckcrff,  wbo 
had  be»  knedlng  at  tbls  pdint  at  tbe  plat- 
fonn,  fell  wltb  the  two  planks,  and  In  tills 
wny  received  tbe  injnrtea  of  whldi  he  after* 
ward  died. 

I  bare  stated  thus  drcnmstantlally  ttie 
Aamcter  of  the  woA  on  which  the  plain- 
tiff's intestate  was  engaged  and  the  nature  of 
tbe  acddoit  that  led  to  Us  death  as  each  of 
these  matters  la  dascribed  by  tlie  plalntUTs 
witnesses.  In  order  that  the  state  of  tbe  tes- 
timony as  It  stood  when  tbe  motion  to  non- 
suit was  made  may  be  properly  understood 
and  applied  to  the  quesUon  oF  the  defend- 
ant's negligence.  At  that  period  of  tbe  trial, 
in  addltioo  to  the  forcing  particulars,  tbe 
plaintiff  had  1^  numerous  witnesses  shown 
that;  as  the  standplpe  went  up  section  by 
section.  It  gradually  b^;an  to  d^art  from  its 
cylindrical  form,  and  to  assume  a  more  or 
leas  tillptlcal  shap^  so  that  the  angle  Ircms 
came  to  be  somewhat  too  long  for  tbe  short- 
er azia  of  tbe  ellipse  where  thegr  had  to  be 
bent,  and  somewhat  too  short  for  tbe  longer 
axia  where  they  bad  to  be  pieced  or  other- 
wlae  adapted.  The  exlstoice  of  this  state  of 
affairs—that  is,  the  tact  that  tbe  standplpe 
waa  elliptical  in  form,  and  the  fact  that  in 
one  axis  of  this  ellliwe  the  angle  Irons  were 
too  short  to  reach  from  tbe  "spider''  to  the 
circumference  of  the  shell — constituted  the 
two  grounds  upon  which  negligence  was 
aooght  to  be  ascribed  to  the  defendant  both 
the  plaintiff's  declaration  In  the  court  be- 
low and  by  tlie  argument  made  In  her  behalf 
In  tUa  court   In  view,  bowever,  ct  what 
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has  already  been  said.  It  Is  perfectly  clear 
that  while  tbe  first  of  these  conditions  was 
the  cause  of  the  second,  and  while  both  to- 
gether created  tbe  occasion  that  led  to  the 
accident  by  which  Wyckoff  lost  bis  life,  there 
was  nothing  in  this  state  of  affairs  that  tend- 
ed In  the  slightest  d^^ee  to  demonstrate  the 
negligence  of  the  defendant  either  In  per- 
mitting tbe  stani^lpe  to  get  out  of  shape,  or 
In  failing  to  fnml^  angle  Irons  of  a  proper 
length.  On  the  contrary,  tbe  testimony  of 
tbe  plaintiff's  own  witnesses  showed  con- 
clusively faulty  wortcmanship  by  the  defoid* 
anfa  servants,  and  a  faulty  use  by  them 
of  the  material  and  appliances  that  bad  been 
furnished  to  them  by  the  defendant,  which. 
If  properly  used,  would  have  entirely  ob- 
viated both  of  tbe  ctmdltlons  that  led  to  the 
occasion  out  of  which  tbe  accident  arose.  It 
is  nowhere  dlqtuted  that  tbe  standplpe,  If 
properly  run  up,  would  have  been  cylindri- 
cal In  form,  or  tbat  tbe  angle  irons  that  had 
been  furnished  by  the  master  were  for  the 
express  purpose  of  securing  and  maintaining 
this  cylindrical  form  of  tbe  pipe,  or  that,  if 
properly  used,  they  would  not  have  doae  bo. 
Zt  waa  only,  therefore,  by  faulty  workman- 
ship In  permitting  tbe  sheet  iron  shell  to 
assume  an  elliptical  shape,  and  by  then 
adapting  the  angle  irons  to  this  Improper 
shape,  Instead  of  preserving  tbe  cylindri- 
cal form  of  tbe  pipe  by  their  proper  use,  tbat 
the  condition  arose  under  which  the  appli- 
cation of  great  force  was  attempted  In  order 
to  bring  tbe  lug  at  the  mA  of  an  angle  Iron 
into  juxtaposition  with  the  pipe  with  tbe 
result  of  tearing  off  the  bolt  tbat  held  the 
angle  Iron  to  the  lug,  and  thus  permitting 
the  end  of  the  angle  Iron  to  fall.  The  con- 
tention tbat  the  negligence  of  the  master  was 
In  any  wise  established  by  tbe  fact  tbat  the 
courses  when  hoisted  Into  position  were  not 
perfectiy  cylindrical  is  raitirely  without 
force;  tbat  a  roll  of  sheet  iron  60  feet  In 
circumferraice  and  only  >/b  of  an  inch  in 
thickness  should  preserve  an  exactly  cylin- 
drical form  during  transportatlcm,  and  while 
being  hoisted  into  place,  is  contrary  to  the 
plainest  physical  laws.  Moreover,  as  has  al- 
ready been  pointed  out.  tbe  Inner  structural 
bracing  afforded  by  the  "spider,"  and  angle 
irons  was  provided  for  the  express  purpose 
first  of  restoring  and  afterward  of  preserving 
the  cylindrical  form  of  tbe  several  courses 
of  the  standplpe  when  tn  place.  Similarly 
the  testimony  so  much  dwdt  upon  in  the 
argument  that  some  of  tbe  angle  Irons  were 
too  short  or  "were  pimched  too  short"  loses 
all  significance  or  bearing  upon  tbe  master's 
negligence  In  view  of  tbe  established  fact  (as 
far  as  the  plalntUTs  testimony  goes)  tbat  tbe 
condition  in  question  resulted  solely  from 
faulty  construction,  and  not  from  original 
design  or  from  Inadequate  materials  or  ap- 
pliances. The  fact  that  the  angle  Irons 
whose  proper  use  was  thus  disregarded  by 
tbe  defendant's  workmen  constituted  also 
tbe  supports  of  tbe  platform  on  which  these 


Digitized  by  Google 


246 


71  A.TLANTXG  BBPORTBB. 


very  workmen  stood  so  far  from  snggestlDg 
the  negligence  of  the  master  In  respect  to 
any  duty  owing  to  his  servants  tended  rather 
to  aggravate  the  negligence  of  their  work- 
manship, In  which  the  master  had  no  part. 
The  workmra  knew  what  the  master  did 
not  know,  namely,  the  use,  or  rather  the  mis- 
use, they  were  making  of  the  angle  Irons. 
They  saw  what  he  did  not  see,  namely,  that 
such  misuse  had  led  to  conditions  where  much 
greater  force  was  required  than  would  have 
been  necessary  If  the  proper  function  of  the 
angle  irons  had  been  observed.  Whether 
this  degree  of  force,  If  applied  to  a  given 
lug,  would  put  more  strain  on  the  single  bolt 
that  held  It  to  the  angle  Iron  than  It  could 
bear,  was  a  question,  therefore,  that  arose 
from  conditions  known  to  the  workmen  and 
of  their  own  creation,  and  not  known  to  the 
master  or  of  his  contrivance.  Under  these 
circumstances,  when  the  nature  of  the  work 
and  the  manner  In  which  it  ought  to  have 
been  done  are  considered  and  the  manner 
In  which  it  was  done  is  understood,  It  Is  Im- 
possible to  ascribe  to  the  defendant  from 
the  foregoing  conditions  any  act  of  negli- 
gence that  either  directly  or  Indirectly  con- 
tributed to  cause  the  accident  by  which  the 
plaintiff's  Intestate  was  killed.  The  mate- 
rials and  appliances  furnished  by  the  mas- 
ter were  proper  and  adequate  to  the  work 
to  be  performed.  The  plan  of  construction 
intended  by  the  master  and  almost  necessi- 
tated by  the  nature  of  the  appliances  fur- 
nished by  him  was  free  from  either  obvIouB 
or  latent  dangers.  The  lean  scaffolding  that 
was  provided  automatically  in  the  progress 
of  the  work  and  which  was  entirely  safe  as 
long  as  the  plan  of  construction  was  adhered 
to  became  unsafe  only  when  and  to  the  ex- 
tent that  such  plan  was  departed  from.  The 
plnlntlff's  own  testimony  showed  that  the 
plan  was  departed  from,  not  by  the  master, 
but  In  the  course  of  the  work,  and  that  the 
appliances  were  not  properly  applied  to  the 
purposes  for  which  th^  had  been  provided, 
and.  further,  that  from  these  acts  of  faulty 
workmanship  it  resulted,  not  that  the  scaf- 
folding became  unsafe,  but  that  It  was  liter- 
ally torn  asunder  by  the  application  of  a 
force  the  necessity  for  which  arose  entirely 
from  Buch  faulty  workmanship.  Aside  from 
the  elliptical  shape  thus  assumed  by  the 
standpipe  In  the  course  of  construction  and 
the  consequent  lack  of  reach  of  some  of  the 
angle  irons,  no  concrete  act  either  of  omis- 
sion or  of  commission  constituting  negli- 
gence Is  laid  by  the  testimony  at  the  door  of 
the  master.  If  he  was  negligent  in  some 
other  regard  that  caused  the  death  of  plain- 
tiffs Intestate,  it  mustM^e  been  either  with 
respect  to  some  act  done  by  him  or  some 
duty  that  he  omitted  to  perform,  but,  aa  to 
any  such  act  or  as  to  any  such  duty,  the  tes- 
timony Is  not  only  silent  but  is  conclusively 
to  the  contrary.  Argumtnts  based  upon 
Isol  ated  circumstances  or  detached  state- 
ments of  witneaseB  or  upon  general  allega- 


tlons  of  negligence  go  for  nothing  when  un- 
supported by  testimony  as  to  concrete  facts. 
In  its  essence  negligence  Is  always  concrete^ 
'rrhere  is,"  as  was  said  upon  another  occa- 
sion, "no  such  thing  as  n^IIgraice  at  larg&** 
Bien  V.  Unger,  64  N.  J.  Law,  696.  46  Atl.  693. 

The  rule  of  law  applicable  to  the  present 
case  Is  that  a  master  who  furnishes  to  his 
servants  a  proper  scheme  of  construction, 
proper  materials,  and  proper  appliances  Is 
not  liable  to  them  for  the  results  of  an  acci- 
dent occasioned  by  and  solely  due  to  Im- 
proper worlananship  and  a  misuse  of  the 
appliances  that  the  master  has  thus  famish- 
ed. For  this  proposition  no  dtation  at  an- 
thortty  Is  deemed  necessary. 

The  result  in  our  opinion,  therefore,  Is  that 
when  plaintiff  rested  without  having  adduced 
testimony  as  to  any  fact  from  which  the  neg- 
ligence of  the  defendant,  either  as  the  proxi- 
mate or  the  remote  cause  of  Uie  death  of  the 
plaintiffs  intestate,  coold  legitimately  have 
been  found  by  the  Jury,  the  motion  for  a 
nonsuit  should  have  prevailed.  It  may  be 
added  that  the  testimony  afterward  adduced 
by  the  defendant,  which  contradicted  much 
of  the  plaintiffs  case,  added  nothing  to  It 
by  way  of  supplying  Its  deflclencle& 

Nothing  has  been  said  regarding  the  con- 
tributory negligence  of  the  plaintiff's  intes- 
tate, the  case  having  been  considered  and 
disposed  of  upon  a  broader  ground,  and  In 
what  has  been  said  the  fellow-servant  rule 
has  not  been  Invoked  or  referred  to  for  the 
reason  that  this  question  was  not  raised  In 
the  trial  court  either  upon  the  motion  to 
nonsuit  or  at  the  dose  of  the  entire  case. 
The  only  question  that  has  been  considered 
Is  that  of  the  negligence  of  the  defendant. 
Whether  or  not  this  question  was  properly 
raised  by  the  motion  to  nonsuit  Is  a  matter 
that  at  first  gave  us  some  hesitation.  The 
language  of  counsel  In  making  this  motion 
was  as  follows: 

"Mr.  Conard:  X  desire  to  move  on  behalf 
of  the  defendant  for  a  nonsuit  [citing  certain 
cases].  There  Is  atnolutely  nothing  to  show 
in  this  case  other  than  that  the  plaintiff  who 
was  the  servant  of  the  defendant  caused 
whatever  dangerous  circumstances  there  were. 
Whatever  occurred  to  the  plaintiff  In  this 
case  occurred  through  bis  own  negligence  In 
the  progress  of  the  work  on  which  they  were 
oceiq)led." 

This  language  was  certainly  not  well  adapt- 
ed to  surest  that  the  motion  was  based  up- 
on the  ground  that  the  negligence  of  the  de- 
fendant had  not  been  established,  so  that, 
if  the  bill  of  exceptions  had  left  It  In  doubt 
whether  the  mind  of  the  trial  court  had  been 
directed  to  this  point,  we  would  be  Inclined 
to  hold  that  the  Judicial  rullug  could  not  In 
this  respect  be  made  the  basis  of  a  reversal. 
The  bill  of  exceptions,  however,  shows  be- 
yond all  question  that  this  point  was  present 
in  the  mind  of  the  trial  Judge,  for  his  re- 
sponse to  counsel's  motion  was: 

"The  Court:   The  only  question  tor  the 
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court  in  s  cue  of  Uilf-klnd-Is  as  to  wbether. 
or  not  there  Is  any  eTldence  from  wbfcb  th^ 
jury  wiAet  Imrtmctibiui  firom  the  oonrt  n^bt 
Infer  and  oonelnde  as  to  the  negllgnoe  of  the 
defendnnt.  If  there  la  a.ny  snch  evidence,  it 
is  not  the  duty  of  the  court  to  pass  upon  the 
quslity  of  that  erldmce  or  .Its  ccmclnsiTeness. 
It  is  «itlrely  for  the  jury.  There  is  some 
evidence  which  under  the  pleadings  It  Is 
competrat  tor  the  Jury  to  pass  upon  as  to 
the  n^ligence  of  the  defendant,  and,  that 
being  80,  the  qaestion  Is  entirely  tot  the 
Jury.** 

The  question  of  the  defendants  n^Ugoice 
wUcb  was  thus  raised  at  the  trial  having 
hem  fully  ei^ued  by  counsel  of  either  i>arty 
in  this  court  Is  therefore  properly  before  us 
OB  this  writ  of  error.  For  the  reasons  al- 
ready given,  the  judgment  of  the  Snprone 
Court  must  bo  reversed. 


FIVER  V.  FENNSTLVANIA  B.  CO. 
(Court  of  Bnors  vid  Appeals  of  New  Jerser- 
Nov.  16,  1908.) 

1.  Raiiaoads  (S  308*)  —  Detective  Stbeet 
Cbossino— Injuries  to  Teavbleb. 

A  railroad  corajfany  is  liable  for  an  in* 
Jaiy  lesnltlBK  to  a  tiavder  from  Its  failure  to 
use  reasonable  care  to  keep  the  passageway  over 
its  tracks  maintained  by  .it  at  a  street  Intei^ 
section  in  proper  repair. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  959;  Dec.  Dig.  f  803.*] 

TaiAL  (f  143*)— lAKiKA  Case  vbou  Jubt. 
A  trial  jodse  cannot  dlTect  a  verdict  when 
tfae  testimony  uat  the  parties  have  been  per- 
mitted to  introdnce  leaves  any  fact  material  to 
the  issue  in  sobstantlal  dispute. 

[Ed.  Note.— For  other  cases,  see  Trials  Cent. 
Dig.  SS  342,  343;  Dec.  Dig.  1 14S.«] 
(Syllabos  by  the  Court) 

Error  to  Circuit  Cotw^  Camden  County. 

Action  by  EUJah  Flvw  against  the  Fenn- 
sylvanla  Railroad  Company.  Judgment  fbr 
plaintiff;  and  defendant  brings  error.  Af- 
firmed* 

Gasklll  ft  Gasliill,  for  plaintiff  In  error. 
Matthew  J^erson  and  John  W.  Wescott, 
for  defendant  in  mor. 

TRENCHARD,  J.  The  plalnUff,  Elijah 
I^ver,  while  driving  on  Fourth  street,  to 
the  city  of  Qamden,  was  thrown  from  his 
wagon  while  crossing  the  tracks  of  the  Penn- 
sylvania. Railroad  Company  where  they  In- 
tersect that  street,  and  was  Injured  This 
fnlt  was  brought  to  recover  compensation 
foi'  snch  injuries.  The  plaintiff  bases  his 
right  to  recover  upon  the  allegation  that  the 
Bccident  was  due  to  the  failure  of  the  rail- 
road company  to  keep  In  proper  repair  the 
passageway  over  its  tracks.  The  trial  of 
the  case  resulted  In  a  verdict  and  Judgment 
In  favor  of  the  plaintiff,  and  the  present 
writ  of  error  brings  up  that  Judgment  for 
review. 


•  The  assignments  of  error  upkin  which  de- 
foidant  chiefly  relies  are.  based  upon  ezcep- 
tUms  to  the  refusal  of  the  triiil  judge  to  non- 
suit the  plaintiff,  and  to  direct  a  verdict  on 
the  gronnd  that  there  was  no  negl^^nce  np- 
OQ  the  part  of  the  defendant  company.  When 
the  motion  to  nonsuit  was  refused,  the  evi- 
dence Justified  the  Jury  In  finding  the  fol- 
lowing matters  of  fact:  That  the  plaintiff 
was  driving  In  a  wagon  down  Fourth  street 
npon  the  tttAler  tracks  laid  in  that  street. 
,  when  be  eame  to  the  railroad  crossing,  and. 
as  be  waa  passbig  over  one  of  the  three  par- 
allel tra^  laid  there,  one  of  the  feet  of  his 
horse  became  fast  betwera  the  rail  and  a 
plank,  causing  tjie  animal  to  falL  The  sud- 
den checking  of  the  wagon  threw  the  plain- 
tiff to  the  ground,  and  injured  him.  When 
this  ease  was  formerly  here  for  review  (Fiv- 
er T.  Pennsylvania  R.  Co.,  74  N.  J.  I^w.  619. 
67  Atl.  109),  the  testimony  then  .before  the 
court  fiiUed  to  show  where  or  in  what  man- 
ner the  horses  fbot  was  cauj^t,  and.  In 
view  of  the  tostlmfmy  on  the  part  of  the  de- 
fendant, was  held  to  be  insufficient  to  sup- 
port a  finding  of  any  neglect  of  duty  on  the 
part  of  the  defendant  company  in  maintain- 
ing In  good  r^lr  a  proper  passageway  over 
Ito  railroad  tracks.  Bvt  the  evidence  now 
before  the  courts  chl^y  by  reason  of  the 
witness  Thompson's  tesUmcmy,  Is  different 
from  that  produced  at  the  first  trial,  and 
supports  the  theory  of  tfae  plaintiff  that  the 
horse's  hoof  was  caught  In  a  hole  In  the 
crossing  betweoi  a  plank  and  the  rail  re- 
sulting from  want  of  proper  repair. 

The  plaintiff  in  his  testimony  says:  "My 
horse  got  his  foot  fast  and  threw  him. 
•  •  •  That  pitched  me  forward.  I  went 
over  the  horse's  head  *  *  *  As  soon  as 
I  could  possibly  get  up,  I  got  up.  and  the 
horse  was  lying  on  his  side.  *  «  «  The 
next  thing  I  saw  was  a  man  with  a  crowbar 
prying  the  horse's  foot  out  from  where  It 
was  fast  there."  He  was  then  asked:  "Q. 
Did  you  notice  how  It  was  that  your  horse's 
hoof  was  caught?  A.  No,  sir;  I  couldn't  say 
positive  how  his  foot  was.  His  foot  was 
down  In  between  two  someUilngs,  but  I 
couldn't  say  positive  what" 

The  witness  Thompson  (not  produced  at 
the  former  trial)  testified  as  follows:  *'Q. 
Where  were  you  standing?  A.  I  was  at  the 
house  at  tfae  time,  and  I  went  to  the  window, 
the  side  window,  and  I  seen  that  the  horse 
waa  down  there  at  the  track.  *  *  *  Q. 
Then  wfaat  did  you  do?  A.  I  went  over  to 
asal&t  him,  and  I  went  over  and  got  hold  of 
tfae  horse's  head,  and  held  the  horse's  head 
down  so  he  would  not  get  up,  and  while  X 
was  faolding  the  horse's  head  a  man  went 
after  a  crowbar  to  get  tfae  horse's  hoof  out  of 
tfae  track.  Q.  Now.  wfaere  was  the  horse's 
hoof  fastened?  A.  It  was  caught  Here  Is 
the  track  here,  and  here  Is  the  plank,  and 
the  horse's  hoof  was  down,  half  way  down. 
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Q.  Between  the  tradK  and  the  plankT  A. 
Tea,  sir.  Q.  Now,  how  waa  the  hone's  hoof 
pried  out?  A.  It  waa  piled  oat  with  a  crow- 
bar. *  *  *  Q.  Did  TOO  notice  what  condi- 
tlon  the  horse's  hoof  waa  In  when  It  came 
out?  A.  In  bad  oondltlim.  Q.  WelU  de> 
scribe  how  it  looked.  A.  Well,  It  locked  to 
me  as  tC  the  hoof  waa  pretty  near  tore  crft 
and  bleeding  rerj  much.**  On  cwexxBinlnw 
tlon  he  farther  tesUfled:  "Q.  Now,  did  yon 
say  In  yonr  direct  ezamlnatiaD  that  flie 
horae'a  hoof  was  pried  ont  from  between  a 
plank  and  a  raUT  A.  Tee,  air.  Q.  Not  ^ed 
ont  between  two  rails?  A.  No,  ^  here  waa 
the  plank  and  here  waa  the  rail  where  the 
car  ran  on.  Q.  Now,  It  la  a.  Cact  that  there 
were  two  ralla  there  right  together,  one  yon 
would  call  the  main  rail  and  the  other  the 
gnaid  rail?  A.  Tea,  sir.  .Q.  And  It  waa  not 
In  that  apace  that  the  lunse's  hoof  waa 
canght?  A.  It  was  canght  Here  la  where 
the  wheel  <tf  the  car  goea,  yon  see,  and  here 
la  the  planka  brae,  the  vide  planks.  Well, 
tbere  waa  about  that  much  opening  there. 
Q.  How  mnch?  A.  About  tiiat  mudi  <^enlng 
tiiat  they  bad  not  compl^y  fixed,  and  the 
horsed  hoof  went  down  there,  and  that  is 
what  canght  him.  Q.  Betwem  the  ^ank  and 
the  rail?  A.  Yea.  •  •  •  Q.  Was  the 
once  where  the  horse'a  hoof  was  caiq;ht  be- 
tween the  two  rallB  that  form  a  single  track, 
or  was  It  ontsl^  of  <me  of  the  rails?  A. 
No;  It  was  on  the  Inside  of  the  rail.  Q.  So 
that  the  hoof  then  was  cau^t  In  the  space 
between  the  i^ank  and  the  guard  rail?  A. 
Tes,  air.  *  *  *  Q.  And  the  apace  where 
fbe  horse's  hoof  waa  caught  was  right  In 
there  where  the  flao^  of  the  wtwd  runs, 
wasn't  It— rl^t  In  the  apace  whrae  the  flange 
of  the  wheel  runs?  A.  It  waa,  yes;  but,  as 
I  am  saying,  bete  la  the  car  track  here,  and 
here  la  the  plank  here.  That  la  whwe  the 
hcKS^a  hoof  went  down.  Q.  Between  the 
rail  and  the  plank?  A.  Between  the  rail 
and  the  plank.  Q.  And  In  the  apace  where 
tiie  flange  of  the  whe^  runa?  A.  Tea. 
*  *  *  Q.  XMd  you  see  the  hoof  pried  out? 
A.  Tea,  sir;  I  did.  Q.  W^l,  was  It  the  whoe 
or  the  foot  and  hoof  tiiat  waa  can^t?  A. 
It  waa  the  hoof  caught.  Q.  It  waa  tlie  hoof? 
A.  Tea,  sir;  that  waa  caught  Q.  And  did 
yon  see  it  before  it  was  pried  ont?  A.  I  did; 
yea,  air.  Q.  And  was  the  hoof  In  tbls  space 
that  yon  say  existed?  A.  Yea,  sir.  Q.  Not 
only  the  shoe,  but  the  hoof  as  well?  A.  Yes, 
sir."  This  testimony  undoubtedly  permitted 
of  the  finding  by  the  jury  ttiat  the  horse's 
hoof  had  caiight  between  the  planking  and 
the  rail  in  a  liole  caused  by  want  of  prtqwr 
repair.  In  Tiew  thereof,  theee  waa  no  error 
in  refusing  to  ^ant  the  motion  to  nonsuit; 
the  rule  b^ng  that  a  railroad  company  Is 
llaUe  for  an  injury  resulting  to  a  truTeler 
from  its  failure  to  use  reasonable  care  to 
keep  the  paaaageway  over  its  teac^  main- 
tained l>y  it  at  a  atreet  intersection  In  prop- 


er repair.  Bonn  r.  Erie  BallnMUI  Co.,  66  N. 
J.  Law.  428.  49  Atl.  458;  affirmed  67  N.  J. 
Law,  800,  51  Atl  1100. 

We  alao  think  that  the  motloi  for  a  direc- 
tion of  a  verdict  for  the  defendant  waa  prop- 
vly  denied.  Whether  the  horse's  hoof  was 
caught  In  the  manner  Indicating  lack  of  rea- 
acwable  care  on  the  part  of  the  company  In 
keeping  the  crossing  In  proper  repair,  aa 
plalntur  contended,  depended  upon  wheth» 
the  plalntUTs  wltneaaea  woe  to  be  b^Tcd 
In  Uie  face  of  contradlctwy  eridenoe  giren 
by  the  defendanfa  witneasea  to  the  effect 
that  the  acddmt  waa  caused  by  the  calk  of 
the  hotatfa  aboe  being  caui^t  between  the 
main  rail  and  the  guard  ran  of  the  "cross- 
frog"  of  atandard  pattern.  HtSM  presented 
esaenttally  a  Jory  queatlon  which  It  wo  not 
error  to  leaTe  to  tbe  Jury.  D.,  L.  ft  W.  B.  B. 
Co.  T.  Bhelton,  55  N.  J.  Law,  84%  26  AtL 
937. 

We  hare  examined  the  other  assign menta 
of  error,  and  find  no  merit  In  them. 

The  reaolt  la  that  the  Judcmant  baloir 
should  be  affirmed. 


BADDWIT^  T.  WEST  JBBSBY  A  8.  B.  OO. 
(Court  of  SrrOTS  and  Appeals  <tf  New  Jeraey. 

Not.  16, 1908.) 
Appbai.  aho  Bbbob  d  680*)— BnooiD— BuF- 

FICIENCT  OF  CABB. 

Where  tha  printed  case  ■abmltted  with  the 
briefs  on  writ  ox  errvr  does  not  iliow  that  any 
Jndgment  was  roidered  by  the  lower  court,  the 
writ  of  error  will  be  dl^mfased  without  pzejndiee. 

[Bd.  Note^For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  I  2780;  Dee.  I>lgTS&*] 

Error  to  Siq^reme  Court 

Action  by  Paul  Badewita  against  the  Went 
Jersey  ft  Beaahore  Bailroad  Conqiany.  Judg- 
ment for  platntlflt  (67  Atl.  10S7),  and  defiend- 
ant  brings  error.  Dismissed. 

OaBklU  ft  OaakUl.  for  plalntlft  in  error. 
David  O.  Watklna,  for  defendant  In  «ror. 

PER  CURIAM.  The  printed  case  Bnt>- 
mltted  with,  the  brl^s  herein  does  not  show 
that  any  Judgment  has  beoi  rendered  \ff  the 
Supreme  Court 

The  writ  of  error  will  therefore  be  dla- 
missed,  with  costs,  but  without  prejudice. 


BBILLY  T.  ABSEGON  LAND  CO.  et  al. 

(Court      Ghancray  of  New  Jersey.    Nor.  "9^ 

1908.) 

1.  COBPOBATIONS  (i    1S6*)  —  SlOOK— EUXS — 

ViLiDrrr. 

A  sale  of  corporate  stock,  accompanied  by  a 
dellTei?  of  the  certificate  and  power  of  attorney 
aathorlzitig  its  transfer  on  the  books  of  the 
corporation,  Is  valid  as  against  a  creditor  of  the 
seller,  and  siTee  the  buyer  a  precedence  over 
snbeeqnent  Judgments,  ezeentionB,  and  atfeadi- 
ments  procured  by  creditors  of  Uie  ssUer,  thoivb 
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a  br^w  of  Oa  ecnpotatloii  bmtUm  tiiat  Ita 
itCKX  ihall  be  truudanbla  only  on  its  booki. 

[Ed.  Note^For  other  cmm,  am  Oorporatioa% 
Cent  Dig.  I  488;  Dee  Di(.  1  186.*] 
2.  GoBFouTionB  (I  186*>— flrooK— TBAiinsK. 

A  Bale  of  corpOTate  itock,  accompanied  bj 
a  deiiveiy  of  the  certifleate  and  power  of  at- 
torney authoriilng  Its  tianafer  on  the  books  of 
tiie  corporation,  dq^riTea  the  adla  of  any  In- 
terest tnerein  inbject  to  attachment,  tboagh  a 
transfer  on  the  books  <tf  the  oorporatfon  baa  not 
been  applied  for  or  made. 

[Ed.  Note.— For  other  caaea,  see  CorpnatloiH, 
Cent.  Die.  {  488;  Dec  Dig.  |  186.*] 
&  CoapouTioHS  (I  183*)  — Stock— Sau— 

TaAHsrxK  ov  Stock  oh  Cobpouti  Books. 
Where  a  buyer  of  corporate  stod^,  ac- 
eompanied  by  delivery  of  the  cwtificate  and 
power  of  attorney  anthoriainf  ite  transfer  on 
the  corporate  l>oofcB,  failed  for  a  long  time  to 
demand  a  transfer  on  the  hooka  of  the  corpora- 
tion, and  during  the  interval  the  stock  waa 
levied  on  and  sold  in  attachmrat  proceedinga 
against  the  seller,  the  coort  woold  require  him 
to  indemnif;  the  corporation  against  loss  as  a 
condition  precedent  to  a  decree  reqairiag  the 
corporation  to  transfer  tlie  stock  to  him  on  ita 
booltai. 

[Ed.  Note.— For  other  caaea,  see  CorporationSt 
Dec;  Dig.  1  188.*] 

4.  COBFORATIOIIS    (S    183*)  —  STOCK  —  SaU — 

l^HSTEB  or  Stock  on  Cobpoeats  Books. 
The  &ict  that  an  officer  holdiag  a  writ  of 
attachment  nnder  wbldi  corporate  atoefc  which 
had  been  aotd  by  the  debtor  to  a  third  paraon 
waa  levied  on  and  sold  directed  the  corporation 
to  issue  to  the  pnrcbaser  at  the  sale  onder  the 
attactunent  proceedings  a  certificate  of  stock 
did  not  prevent  the  enforcement  of  the  right 
of  the  flurd  penoo  to  have  a  transfer  to  him- 
aelf  of  the  stoA  m  tlie  corporate  botte. 

[Ed.  Note.— For  other  caaes,  aee  Cnporationa, 
Dec.  Dig.  i  188.*] 

&  C0SPOBATIOH8  (I  188*)  — Stock- Saia— 
TKAHaraa  or  Stock  on  Cobpobatb  Bookb. 
Equity  will  compel  a  tranafer  on  the  boolts 
of  a  corporation  of  atock  to  a  buyer  thereof, 
OB  the  theory  that  the  bayer  la  the  equitable 
owner,  and  seeks  to  conaummate  a  legal  title. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  US;  Dae.  Dig.  |  188.*] 

Suit  by  James  R  BelUy  against  the  Ab- 
secon  Land  Ctmipany  and  otbera.  Heard  on 
bin,  answer,  replication,  and  proof*.  Decree 
for  complainant  advised. 

One  Wills  was  the  owner  of  certain  capital 
■took  of  defendant  corporation,  and  sold  the 
same  to  complainant.  At  the  time  of  the 
■ale  Wills  delivered  to  complainant  the  certif- 
icate representing  the  shares  and  executed 
on  the  ba(&  of  the  certificate  the  usual  as- 
signment and  Irrevocable  power  of  attorney 
anthoiizing  its  transfer  on  the  books  of  the 
company.  Complainant  now  surrenders  the 
certificate  to  defendant  company,  and  seeks 
to  compel  the  company  to  issue  to  him  a  new 
certificate  in  lieu  thereof. 

The  defense  which  la  Interposed  arises  by 
reason  of  an  attachment  having  been  issued 
against  complainant's  assignor.  After  the 
stock  had  been  sold  by  Wills  to  complainant, 
and  before  a  transfer  bad  been  applied  for 
or  made  on  the  booka  of  the  corporation,  an 
attachment  waa  issued  agalnat  Wills  and 


levied  np<Hi  the  shx^  by  nottce  to  ttie  secre- 
tary of  the  corporation.  Subsequoitly  a  aale 
of  the  stock  was  made  ondw  the  attachment 
levy,  and  one  Lewis  became  the  purdiaser. 
After  the  sale,  the  KiBScet  holding  the  writ 
gave  notice  to  the  secretary  of  the  corpora- 
tion that  Lewis  had  become  the  purchaser  at 
the  sale,  and  requested  the  secretary  to  "turn 
over"  to  Lewis  the  cwtlflcate.  A  new  certif- 
icate was  then  issued  by  the  corporation  to 
Lewis  as  purchaser  at  the  sale  under  the 
attachment  Subsequently  (about  a  year  aft- 
er complainant  pundiased  his  stock)  Lewis 
sold  the  stO(±  so  acquired  by  him  to  de- 
fendant Stewart,  and  Lewis,  having  lost 
the  certifleate  issued  to  him.  indemnified  the 
corporation  against  loss,  and  a  new  certif- 
icate was  Issued  by  th6  corporation  to  de- 
foidant  Stewart,  who  now  holds  It.  Com- 
plainant had  no  knowledge  of  the  attach- 
ment or  the  subsequrat  transfers  until  be 
presented  the  certifleate  received  by  him 
from  Wills  for  transfer  upon  the  books  of 
the  company,  when  he  was  then  informed  by 
the  secretary  of  the  corporati<m  of  the  mat- 
ters above  recited  and  the  request  for  trans- 
fer was  refused.  Neither  Lewis  nor  defend- 
ant Stewart  knew  of  the  sale  from  Wills  to 
complainant;  but  defendant  Stewart  knew 
that  the  Btodc  which  be  purchased  had  been 
acquired  by  his  vendor  under  an  attachment 
aale.  The  hy-lawa  of  defendant  cmnpany 
contain  the  usual  provision  to  the  effect  that 
the  stO(&  <a  the  company  shall  be  tranafer- 
able  <aily  on  the  books  of  the  ocnnpany. 

Godfrey  A  Godfrey,  Cor  onuplalnaut  BUI 
H.  Gbandler,  tm  deftadant  Stewart 

LBAMING.  y.  O.  (after  stating  the  facts  as 
above).  Some  courts  have  held  that  a  sale 
of  corporate  stock  accompanied  by  a  delivery 
of  the  certificate  and  usual  power  ot  attor- 
ney, without  further  steps  toward  completing 
the  transaction  by  notice  of  the  transfer  to 
the  company  or  by  causing  an  actual  transfer 
to  be  made  on  the  books  of  the  company,  is 
presumptively  fraudulent,  and  therefore  in- 
valid as  against  judgment  or  attaching  cred- 
itors of  the  asalgnor.  A  differ^t  rale,  how- 
ever, must  tie  regarded  as  settled  in  this 
state.  Our  courts  have  uniformly  held  that 
such  a  sale  is  valid  as  against  creditors  of  the 
assignor,  and  that  the  sale  gives  the  assignee 
a  precedence  over  subsequent  Judgments,  ex- 
ecutions, and  attachments  procured  by  cred- 
itors of  the  assignor.  The  provisions  touch- 
ing transfers  on  the  books  of  the  company 
are  held  to  he  Intended  for  the  protection  of 
the  company.  It  is  manifest  that  such  provi- 
sions cannot  be  easily  considered  as  Intended 
to  have  the  efllect  of  recording  statutes  for 
the  protection  of  creditors  of  stockholders, 
for  the  public  at  large  is  not  entitled  to  ac* 
cess  to  the  stock  books  of  our  corporations. 
Broadway  Bank  v.  McElratb,  13  N.  J.  Eq.  24; 
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Hunterdon  County  Bank  t.  Nassau  Bank,  17 
X.  J.  Eq.  406;  Ut  H0II7.  Lnmberton  A  Med- 
ford  Tnnqiike  Co.,  t.  Feme,  17  M.  J.  Eq. 
117;  Prall  t.  Tilt,  28  N.  J.  Bq.  479;  Matthews 
T.  Hoagland,  48  N.  J.  Eq.  455,  400,  21  Atl. 
1054.  As  a  valid  title  to  tiie  stock  bad  pass- 
ed from  Wills  to  complainant  at  tbe  time 
the  attachment  against  'Vnils  was  Issued,  it' 
necessartir  follomi  that  ihen  could  be  no 
Interest  In  Wills  subject  to  attachment  and 
no  tlUe  conferred  by  the  attadunent  sale. 

It  Is  urged  In  behalf  ot  the  corporation 
that  it  Bbould  be  protected,  as  it  has  issued 
a  certificate  to  the  purchaser  at  the  sale  un- 
der the  attachment  and  a  snbseqasit  certif- 
icate to  def^dant  Stewart  I  cannot  see 
that  the  corporation  is  in  danger  of  loss. 
The  purchaser  at  the  sale  under  the  attach- 
ment knew,  In  the  light  of  tb^  adjudications 
already  dted.  that  his  purchase  was  void  as 
against  any  bona  fide  purchaser  of  the  stock 
prior  to  the  date  of  the  levy  of  tbe  attach- 
ment Defendant  Stewart  also  knew  that  the 
Interest  which  he  was  parchaslng  had  been 
acquired  under  the  attachment  proceedings, 
and  defendant  company  was  Indemnified 
against  loss  by  reason  of  the  certificate  issued 
to  him.  But,  inasmuch  as  the  provisions 
touching  a  transfer  on  the  books  of  the  cor- 
poration are  for  the  protection  of  the  corpo- 
ration and  some  danger  of  loss  to  tbe  corpo- 
ration may  exist  I  think  it  proper  to  impose 
terms  upon  complainant  to  the  effect  that  he 
indemnify  the  corporatlcm  against  toss  aris- 
ing from  the  Issuance  of  the  certificates  now 
sought  by  complainant  The  long  delay  of 
complainant  In  presenting  his  certificate  for 
transfer  on  the  books  of  the  corporation 
seems  to  make  these  terms  appropriate. 

There  was  no  statutory  authority  for  the 
direction  given  by  the  officer  holding  the  writ 
requesting  the  company  to  issue  a  new  cer- 
tificate to  the  purchaser,  and  that  direction 
can  afford  no  obstacle  to  the  enforcement 
complainant's  rights  at  this  time. 

This  court  will  exercise  Jurisdiction  to 
compel  a  transfer  on  the  books  of  a  corpora- 
tion in  a  case  of  tbls  nature  on  tbe  theory 
that  complainant  Is  the  equitable  owner  and 
seeks  to  consummate  a  legal  title.  Archer 
v.  American  Waterworks  Company,  60  M.  J. 
Eq.  33,  50,  24  Atl.  508. 

I  will  advise  a  decree  for  complainant  pur- 
suant to  tbe  prayer  of  the  bill,  with  terms 
Imposed  as  above  stated. 


COX  v.  PENNSYLVANIA  R.  R.  (two  caHcs). 
(Coart  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1908.) 
XeGLIQENCB   (S    136*)  —  PbOXIH  ATE   Cacse  — 

Questions  for  Jury. 

When  it  cannot  be  said  as  matter  ot  law 

that  an  intermediate  object  or  a|;eocy  in  the 
chain  of  cauaation  was  toe  immediate  or  proxi- 
mate cause  of  tbe  injury  complained  of.  it  be- 


comes a  question'  for  the  Jury  •under  the  cir- 
cumstances to  determine  whether  defendant's 
act,  if  wrongful,  was  the  proximate  cauae  of 

the  injury. 

[Ed.  Note.— For  other  cases,  see  NegliaencSk 
Cent.  Dig.  S  331 ;  Dec  Dig.  i  136.*] 

(SyllabOB  by  tbe  Court) 

Error  to  Supreme  Court 

Sqiarate  actions  tor  Bachel  Cox  and  Al- 
fred Cox  against  the  Pennsylvania  Baiiioad. 
Judgments  for  defwdant,  and  plaintiffs  bring 
error.  Affirmed. 

GasklU  &  Oasklll,  for  plaintiffs  in  error.  J. 
H.  Keisey  and  Samuel  K.  Bobbins,  for  de- 
fendant In  error. 

MINTURN.  J.  Rachel  Cox  and  Alfred  Cox 
are  plaintiffs,  respectively,  In  suits  instituted 
against  the  defendant  railroad  company  to  re- 
cover damages  resulting  from  a  fire  which 
destroyed  their  property  at  Juliustown,  in 
this  state,  aa  tbe  28th  day  of  April.  1906. 
Tbe  defendant's  right  of  way  extended  along 
the  northerly  side  of  the  property  of  Rachel 
Cox  and  tbe  property  of  Pitman  &  Stack- 
house,  on  which  latter  property  was  located 
a  bay  press,  which  was  distant  about  33  feet 
from  .the  center  of  defendant's  main  track. 
The  defendant  company  also  maintained  a 
sidlug  connecting  with  a  freight  station  and 
a  platform  contiguous  to  the  Pitman  &  Stack- 
house  building.  The  testimony  of  plaintiffs 
witnesses  presented  a  condition  showing  that 
the  weather  had  been  dry,  and  that  between 
the  rails  of  the  siding,  and  also  between  tbe 
siding  and  the  main  track  in  the  Immediate 
vicinity  of  the  Pitman  &  Stackbouse  bnllding, 
dead  grass  and  other  combustible  material 
had  been  allowed  to  accumulate,  tutil,  in 
the  language  of  one  witness,  the  condition 
of  the  track  was  "weedy  and  dirty."  Under 
this  condition,  alMUt  3:38  p.  m.,  on  the  day 
in  question,  one  of  the  defendant's  trains 
passed  on  Its  way  from  Juliustown  to  Lewis- 
town,  and  shortly  thereafter  a  fire  started 
in  the  dead  grass  between  tbe  main  and  side 
tracks  at  a  point  contiguous  to  the  Pitman 
ft  Stackbouse  bay  press,  and  spread  to  the 
Pitman  &  Stackbouse  building,  and  from 
thence  extended  to  the  plalntlCTs  buildings, 
which,  with  their  contents,  were  consumed 
by  tbe  fira  The  defendant  company  met 
this  presentation  of  facts  with  testimony  that 
tbe  right  of  way  was  kept  in  good  order,  and 
that  it  was  free  and  clear  of  combustible  ma- 
terial; thus  negativing  the  plaintiff's  allega- 
tion and  presenting  a  question  for  the  Jury, 
which  the  court  submitted  to  tbem  upon 
proper  Instructions,  and  which  they  found 
iigalnst  the  defendant.  That  verdict  not  be- 
ing reviewable  here  npon  this  writ  the  de- 
fendant urges  as  matter  of  law  that  the 
plaintiff's  loss  was  attributable  not  to  tbe 
fire,  originating,  as  we  must  assume  in  view 
of  the  verdict,  by  defendant's  negligence  on 
its  right  of  way,  but  to  the  ^reading  of  the 
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Sre  from  the  Pitman  &  Stacfehonse  balldinc 
whtch  Inteirened  In  point  of  time  between 
the  negligent  act  of  defuidant  and  the  de- 
struction of  plaintUTa  buildings.  The  qaeft- 
tlons  of  causal  connection  and  remoteness  of 
dnmage  thus  presented  are  not  res  DoVa  in 
this  court. 

Mr.  Justice  DepDe  In  D.,  L.  ft  W.  R.  R.  Co. 
V.  Salmon,  39  N.  J.  Law,  308,  23  Am.  Bep. 
214,  after  a  most  thorough  examination  of 
tbe  authorities  upon  these  questions  In  this 
and  other  jurisdictions,  assimilated  the  prln- 
dple  here  Involved  to  that  enunciated  In  the 
celebrated  "sqnlb  case,"  Scott  v.  Shepherd,  2 
W.  Bl.  892.  It  were  a  task  of  supererogation 
to  again  review  the  cases  and  apply  the  dis- 
tinctions as  was  done  In  the  Salmon  Case. 
It  should  suffice  to  say  that  the  questions 
here  raised  by  tbe  learned  counsel  for  the 
defendant  were  there  fully  considered  in 
tbe  light  of  tbe  authorities,  and  the  rule 
pnnndated  was :  "In  actions  for  injuries  re- 
sQltlng  from  fire  originating  through  the  de- 
fendant's negligence  and  communicated  to  the 
ptalntlfTs  property,  where  distaiKe,  Interven- 
ing objects,  or  the  manner  In  which  tbe 
Qre  was  comtDunicated  presents  the  question 
whether  the  plaintiff's  loss  Is  attributed  to 
the  defendant's  n^llgent  act.  and  there  being 
no  Interrening  agency  apparent  which  may 
stand  In  law  as  the  immediate  cause  of  the 
injary,  tbe  question  Is  one  for  the  jury  wheth- 
er, under  all  the  conditions  under  which  the 
Irm  happened,  the  destruction  of  the  plain- 
tiffs prc^>erty  was  a  result  which  might  rea- 
sonably bave  been  expected  (though  not  In 
fflct  anticipated)  from  the  defendant's  neg- 
Ifpent  act."  See,  also,  Wharton,  Neg.  8  86. 
T'nder  tbls  mle  the  question  of  causal  con- 
nection and  Intervening  cause,  If  any  existed, 
were  properly  left  by  the  court  to  the  deter- 
mination of  the  jnry.  and  their  verdict  under 
the  circnmstanras  opoa  tiilfl  writ  cannot  tw 
disturbed. 

\o  error  appearing  upon  the  rectffd,  the 
judgment  Bboold  be  affirmed. 


Id  ra  STATE  HUT.  BUILDING  ft  LOAN 

ASS*N  OF  NEW  JEBSBT. 
(Conrt  of  Errors'  and  Appeals  of  New  Jersey. 

Not.  16. 190&) 
BuiLDiHo  Ann  Loan  AssooiatioRb  (|  42*}— 

InSOLVBRCT— MOBTQAGEfr— ENfOaOEUEin  BT 

Beceivxbs. 

The  mle  laid  down  In  the  case  of  Weir  v. 
Granite  State  Provident  ABm>ciatloo,  66  N.  J. 
Eq.  234,  38  Atl.  643,  approved  ^  this  court 
in  Hanis,  Receiver,  t.  Nevlns,  N.  J.  Eq. 
(f&l,  63  Atl.  172,  does  not  apply  to  mortgage 
debts  of  borrowing  shareholders  of  building  and 
loan  associations,  that  became  dne,  not  by  the 
insoIveDcy  of  snch  assodatloD,  but  according  to 
the  terms  of  each  mortgaces.  and  under  the  by- 
Iawb  of  the  association,  by  the  default  of  the 
borrower  himself  prior  to  tlie  Insolvency  of  the 
BKSociation.  As  to  debts  thus  dne  and  collect- 
ible by  the  association  as  a  going  concern,  a  re- 
i-eirer  afterward  appointed  proceeds  in  Ulie  man- 

•Fer  otiur 


ner  as  the  directors  of  ttie  aasodatloB  miflit 

have  done  if  insolvency  had  not  supervened. 

[Ed.  Note.— For  other  cases,  see  Bnildiuf  and 
Loan  Associations,  Dea  Dig.  i  42.*] 

(Syllabus  by  the  Courts 

Appeal  from  Court  of  Chancery. 

Petition  for  Instructions  by  the  trustees  in 
voluntary  liquidation  of  the  State  Mutual 
Building  ft  Loan  Association.  From  a  decree 
of  the  Vice  CbanceUor  (68  Aa  10^.  the  re- 
ceivers Qt  tbe  association  app^l.  Reversed. 

Harvey  F.  Carr,  for  appellants.  WllUam 
N.  Clevenger,  Ell  H.  Chandler,  and  William 
8.  Casselman,  for  respondents. 

GARRISON,  J.  In  Fitzgerald  t.  State 
Mutual  Building  ft  Loan  Association.  69  Atl. 
664,  we  held  that  trustees  elected  by  stock- 
holders under  the  provisions  of  chapter  24 
of  the  Laws  of  1904  (Act  March  7,  1904;  P. 
L.  1904.  p.  44)  were  not  the  proper  offices 
to  wind  up  an  Insolvent  building  and  loan  as- 
sociation and  that  a  receiver  for  the  defend- 
ant should  forthwith  be  appointed.  This  de- 
cision was  carried  into  effect  in  the  Court  of 
Chancery  by  the  appointment  of  three  re- 
ceivers, who  are  the  appellants  In  the  pro- 
ceeding that  is  now  before  us,  which  was  in- 
stituted by  the  trustees  while  engaged  de 
facto  in  winding  up  the  affairs  of  the  In- 
solvent association.  In  that  capacity  the 
trustees  filed  a  petition  which  is  tbe  basis  of 
the  present  proceeding,  and  before  being  dis- 
placed they  also  took  an  appeal  from  the  or- 
der made  by  tbe  Court  of  Chancery  on  their 
said  petition.  This  appeal  the  receivers,  up- 
on assuming  the  duties  of  their  office,  adopt- 
ed, and  hence  they  now  appear,  and  propw- 
ly  so,  as  appellants  in  the  proceeding  tbua 
set  on  foot  by  the  petition  of  the  late  trus- 
tees. The  petition  was  filed  by  the  trustees 
to  obtain  the  direction  of  the  C!ourt  of  Chan- 
cery with  respect  to  what  credits  upon  the 
principal  sum  secured  by  mortgages  should 
be  allowed  for  premiums  paid  by  the  share- 
holding mortgagors,  first,  In  cases  called  In 
the  petition  "Class  No.  1,"  where  the  borrow- 
ing shareholder  had  fully  paid  all  dues,  In- 
terest, and  premiums  up  to  and  Including 
those  for  the  month  of  April,  1907,  that  be- 
ing the  date  of  liquidation  stated  In  tbe  i>etl- 
tion;  and,  secondly,  In  cases  called  "Class 
No.  2,"  where  the  borrowing  shareholders 
prior  to  such  date  of  liquidation  had  default- 
ed In  the  payment  of  said  dues,  Interest,  and 
premiums,  so  that  by  the  conditions  of  their 
mortgages  and  under  the  by-laws  of  tbe  as- 
sociation tbe  principal  sum  of  said  mortgages 
bad  become  due  and  payabla  The  petition 
further  set  out  the  facts  of  three  concrete 
cases,  one  falling  under  class  No.  1  and  two 
falling  under  class  No.  2,  with  respect  to 
which  latter  cases  the  petition  states  that 
*^]nder  the  terms  of  said  bonds  and  mort- 
gages the  association  has  exercised  its  op- 
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tlon  of  declaring  tbe  fall  principal  rams  of 
tbe  satd  mortgages  as  due  and  payable."  By 
a  stlpnlatlon  all  of  tbe  facts  stated  In  the 
petition  are  admitted  to  be  true,  whicb  In- 
cludes the  date  of  llquldatlou.  There  Is,  fur- 
thermore, a  general  statement  that  a  large 
part  of  tbe  assets  of  tbe  association  consists 
of  mortgages  that  fall  within  one  or  the  oth- 
er of  tbe  two  classes,  and  the  brief  of  coun- 
sel for  the  appellants  contains  the  unchal- 
lenged statement  that  mortgages  a{^;regatlng 
f 125,000  fall  within  class  No.  2,  and  that  as 
to  these  mortgages  tbe  item  of  premium 
alone  amounts  to  $46,000.  But  whether  tbe 
concrete  Acts  respecting  these  mortgages  are 
identical  with  those  of  the  two  specified  cases 
set  forth  In  the  petition  we  are  not  Informed, 
nor  are  the  shareholding  mortgagors  other 
than  tboae  In  the  two  specified  cases  brought 
into  court  as  parties  defendant. 

It  is  evident,  therefore,  that  apart  from  the 
two  specified  cases  the  direction  sought  by 
the  petition  was  of  a  general  character,  and 
it  Is  equally  evident  that  what  the  petition 
sought  to  ascertain  was  whether  the  rule  laid 
down  In  the  C!ourt  of  Chancery  In  the  case 
of  Weir  T.  Granite  State  Provident  Associa- 
tion, 56  N.  J.  Gq.  234,  88  Atl.  643,  and  ap- 
proved by  this  court  In  Harris  v.  Nevlns,  68 
N.  J.  Eq.  684,  63  Atl.  172,  was  applicable  to 
class  No.  1,  where  liquidation  other  than  by 
Insolvency  was  being  mforced,  but  chiefly 
whether  this  rule,  if  applicable  to  class  No. 
1>  was  also  to  be  applied  to  class  No.  2. 

The  first  of  these  questions,  which  was  an- 
swered by  the  court  below  to  the  effect  that 
class  No.  1  came  within  the  rule  laid  down 
by  Harris  v.  Nevlns,  Is  not  now  before  us ;  the 
appellants  having  expressly  abandoned  their 
appeal  as  to  that  part  of  the  order.  Mort- 
gages coming  within  this  class  are  therefore 
to  be  allowed  credits  In  conformity  with  tbe 
rule  laid  down  by  the  cases  that  have  been 
cited. 

Upon  the  second  question,  which  was  the 
chief  one,  and  Is  the  only  one  before  us  on 
this  appeal,  tbe  learned  Vice  Chancellor 
reached  the  conclusion  that  the  rule  ap- 
plicable to  dass  No.  1  should  also  be  applied 
"  to  class  No.  2 — that  Is,  mortgages  that  by  the 
nonpayment  of  dues,  Interest,  and  premiums 
had  before  the  date  of  liquidation  become  due 
and  payable  according  to  the  conditions  of 
the  said  mortgages  and  the  by-laws  of  the 
association ;  and  tbe  conclusion  thus  reached 
is  embodied  in  the  order  appealed  from, 
which  In  its  direction  makes  no  distinction 
between  the  two  classes  of  mortgage  debts. 
In  reaching  this  conclusion  we  think  that  the 
learned  Vice  Chancellor  fell  Into  error,  and 
that  his  error  consists  In  bis  failure  to  ob- 
serve that  the  two  classes  of  mor^ages  were 
clearly  to  be  distinguished  upon  the  essential 
features  that  constituted  the  basis  of  the 
equitable  rule  laid  down  in  Weir  v.  Granite 
State  Provident  Association  and  Harris  v.  Ne- 
vlns. The  equitable  considerations  that  gave 
rise  to  th*  rule  laid  down  in  these  cases  were. 


as  stated  by  Vice  Chancdlor  Reed  In  tbe 
earlier  decision,  that  the  premiums  bad  been 
paid  by  the  borrowing  shareholder  In  con- 
sideration of  the  complete  execution  of  a 
contract  that  permitted  blm  to  pay  his  debts 
by  the  application  of  his  matured  shares, 
and  when  the  premature  termination  of  the 
existence  of  the  company  prevented  the  bor> 
rower  from  thus  liquidating  hlis  debt  the  c<m- 
tract  in  consideration  of  which  he  had  paid 
his  premiums  bad  failed.  The  gist  of  this 
equity  of  the  borrowing  shareholder,  there- 
fore,  was  that  his  debt  bad  become  not  only 
prematorely  collectible  in  Invltnm  and  by  tbe 
effect  of  Insolvency,  but  that  it  had  thus  be- 
come collectible  In  a  way  and  at  a  time  oi- 
tlrel^  dlfferrat  from  that  for  which  he  had 
paid  the  consideration  represented  by  bis 
premiums.  The  contractual  relatloim  of  the 
parties,  as  evidenced  by  their  mortgages  and 
by  the  by-laws  of  the  association,  affording 
no  legal  rule  applicable  to  this  Juncture,  re- 
course to  some  equitable  mode  of  adjustment 
was  manifestly  proper,  and  tbe  rule  laid 
down  In  tbe  two  cases  cited  was  the  result; 
But  in  the  case  of  a  borrowing  sharebold^ , 
whose  debt  has  become  due,  not  in  invltum 
by  the  effect  of  insolvency,  but  according  to 
Its  own  terms  and  solely  by  tbe  act  of  the 
borrower  himself,  there  la  nothing  to  call  for 
the  application  of  any  rule  other  tlian  that 
provided  by  the  contract  of  the  imrties  tor 
Just  such  a  contingency.  In  such  cases  the 
fact  that  enforced  liquidation  or  insolvency 
BupervCTed  after  the  borrower's  debt  had  by 
its  own  terms  and  by  his  default  become  due 
no  more  gives  him  a  standing  In  equity  than 
would  the  breakdown  of  a  train  before  reach- 
ing Its  destination  create  a  legal  right  In  a 
passenger  who  had  voluntarily  left  the  train 
before  the  breakdown  occurred.  Tbe  two 
classes  of  cases  are  therefore  distinguishable 
upon  the  precise  feature  that  Invokes  the 
equitable  rule  in  class  No.  1,  while  rel^ating 
class  No.  2  to  tbe  terms  of  its  legal  contracts. 
As  to  mortgage  debts,  therefore,  that  were 
thus  due  by  the  default  of  the  debtor  and  col- 
lectible by  the  association  while  It  was  a 
going  concern,  the  appellants,  as  receiver^ 
stand  in  precisely  the  same  situation  as  the 
directors  of  the  association  stood  when  tbe 
debts  fell  due.  As  to  such  cases  no  equitable 
rule  is  to  be  applied,  for  the  simple  reason 
that  the  mere  breach  of  a  legal  contract, 
nothing  more  appearing,  gives  rise  to  no  equi- 
table considerations  of  any  sort  If  circum- 
stances other  than  those  stated  In  the  peti- 
tion before  us  sbould  call  for  equitable  treat- 
m^t,  such  cases  must  be  dealt  with  as  th^ 
arise,  and  upon  their  own  peculiar  facts,  and 
when  the  parties  In  Interest  are  before  the 
court  Upon  the  only  question  now  before  us 
tbe  receiver  should  be  directed  to  proceed  to 
the  collection  of  all  mortgage  debts  that  were 
due  from  borrowers  prior  to  the  date  of  liq- 
uidation, precis^  as  if  enforced  liquidation 
or  proceedings  in  insolvency  had  not  super- 
vened. Specific  direction  in  such  cases  Is  not 
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Tfthln  the  pniTlevr  or  pnyet  of  tlie  petltlw, 
and  U  not  presented  by  this  i^peaL  If  fore* 
domm  iwoceedtDSB  are  dtfmded,  or  If  a 
mortgagor  flies  his  btU  to  redeem,  as  was 
done  In  tho  Weir  Case^  fbe  facts  eonstltiitlns 
iQcfa  defense  or  such  suit  to  redeem  maj  be 
dealt  with  as  they  arise ;  for,  as  was  obserr- 
ed  lir  Vice  Gbancellor  Beed  In  the  Weir  Gaae, 
the  riiht  to  foreclose  and  the  right  to  re- 
deoQ  are  so  Car  reciprocal  tiiat  qnestlonB  ma- 
terial to  the  ascertalnmept  ot  the  debt  due 
on  the  mortgage  .mar  be  as  settled  in 
«M  finm  of  action  as  In  the  other. 

The  order  of  the  Goart  of  Chancery  slKmld 
ttwtef ore  be  reversed,  to  the  end  tiiat  it  may 
bBmodlfled.  so  aa  to  aroly  In  Its  present  form 
only  to  mortgages  that  had  not,  -while  the 
•Modatlm  was  a  going  conoem,  become  due 
and  payable  the  mortgagor's  default  In 
the  payment  of  dues,  Interests  and  premiums. 
As  to  mor^cages  that  bad  thua  become 
dne  by  the  defhult  nt  On  diardwlder  aa 
aforesaid,  the  reoelTWa  ahoidd  be  directed 
that,  in  collecUnc  or  amqnitlnx  the  amoonta 
of  web  mortgages,  they  ahotild  proceed  in 
like  manner  aa  the  directors  of  the  assoda- 
tkn  ml^t  hare  done,  If  enforced  Il^nldatlon 
er  baolrency  had  not  mpervaned. 


CABTBR  T.  WK8T  JflRSEY  ft  S.  B.  CO. 

<Coart  of  Errors  and  Appeals  of  New  Jersey. 
Not.  le,  1906.) 

t  DuTH  (1  81*>— Wbmr  Aonon  Uaottair- 

ABLE. 

Wfaeie  children  are  tapported  In  a  home 
maintained  with  the  earnliin  of  the  father,  and 
the  mother  performs  the  oraioBry  household  do- 
tlea,  lacladmff  mich  care  of  the  children  as  a 
mother  asually  takes,  and  the  mother  loses  her 
life  throng  tha  wroncfnl  act  of  a  tliird  par^, 
the  statate  (P.  U  18%  p.  161 :  Gen.  St  18^ 
p.  1188.  I  lO)  permits  an  action  to  be  main- 
tained far  the  administrator  of  the  mother  to 
recover,  for  the  l>enefit  of  the  ehlldren,  the  dam- 
ages occasioned  by  the  depriration  of  the  ex- 
pectation of  pecuniary  adTantage  which  would 
■UTS  resulted  by  a  continuance  ol  the  mother's 
Ufe. 

fEd.  Note.— For  otlier  eases,  see  Death,  Cent. 
DCs-  f  88;  Dec  Dig.  |  81.*] 

2.  DuTH  (I  18*)— BiOHT  OT  Aonon— PaoiT- 
RIABT  BsNKTrrs. 
The  statute  (P.  1848,  p.  161 ;  Qen.  St 
189S,  p.  1188,  I  10)  does  not  require  tiie  plain- 
tiff to  show  that  the  next  of  kin  would  orob* 
aUj  haTe  reodred  fRnn  the  deceased  oonmlni- 
tims  ol  moDsyt  or  of  things  pnrchassd  with 
OMnwy. 

_[Ed.  Note^For  otiitf  cbsbl  bss  Death,  Oent 
Die  I  20;  DM!.  Dig.  |  1&^ 

Garrison,  Beed,  and  Yooriieei^  33^  OmtalOat. 

(Bfllabus  by  the  Conrt) 

Btror  to  Olrcolt  Conrl;  Camden  Oovity. 

AcUni  WiUIam  B.  Carter,  admlnlstntor 
or  Ida  IC  OarCer,  against  the  Weat  Jersey 
ft  Beaslime  BaUZDad  Company.  Judgment 


for  plaintm,  and  d^taidant  bringa  wxov. 
Afllrmed. 

OaakUl  ft  OasklU.  for  plalntlfl  In  error. 
Lewis  Starr,  Allen  B.  Morgan,  and  James 
Gay  Gordon,  fw  defendant  In  error. 

PITNUS;  0.  TbS»  action  waa  broni^t  im- 
der  the  sMiIed  **Death  AcT  (P.  Lu  1848,  p. 
151;  G«n.  Bt  1896,  p.  1188, 1  Itfi  and  resnl^ 
ed  in  a  Tercet  and  judgment  tor  sabatantlal 
duaatm.  It  mvptm  from  the  record  and 
bill  of  ezoQptfama  tbat  Winiam  I*  Carter  and 
Ida  If.  Carter,  his  wlfb,  whUe  traTeUng  as 
pasBeigas  vinm  an  dectrlc  railway  ear  op- 
erated by  the  d^teidant  company,  lost  Hitfr 
lives  arongh  the  denUment  (tf  the  ear.  The 
resoltlng  acttoos  agalnat  the  company  were 
tried  together.  The  defondant*  revonalbU- 
il7  waa  admitted,  raw  deattia  occorred  cm 
October  28,  1B06,  when  the  husband  waa  86 
yeara  of  age,  and  t2ie  wito  two  years  yomv- 
er.  niere  waa  no  direct  erldoice  to  rtiow 
whethw  ^ther  amrived  Che  other.  They 
left  aorrlTlng  two  daughters,  one  14  and  the 
ottier  10  yeara  <tf  age,  who  by  the  tmns  of 
the  atatote  (amended  Act  Uarch  81,  1887 
[P.  Ifc  pb  184]),  are  tbe  benefldariea  of  the 
resulting  a^cma  against  the  conqiany.  The 
present  writ  of  arm  brings  imder  renew 
only  tbe  Judgment  in  famtr  of  the  adminis- 
trator of  Ida  H.  Carter,  the  wlto^ 

Motions  were  made  'for  a,  nmsott  and  for 
tiie  dlrecticm  ot  a  Tordlct  tor  tha  defendant, 
upon  the  ground  that  th«e  was  nothing  to 
show  any  pecuniary  loss  to  the  next  of  kin  as 
a  tesnlt  of  Mrs.  Garter^  deaO.  We  think 
Oiese  mothns  were  prtverly  ovemiled. 
There  waa  erldaice  to  «how  tbat  the  dill- 
dren  Uved  with  13ielr  parents  In  tHe  dty  of 
Camden.  In  a  home  maintained  with  the 
eamlnga  of  the  faUier,  and  that  the  wife  per^ 
ftemed  tbe  hoosdiold  dntles,  except  that  a 
woman  was  oecaalonally  uni^oyed  to  do 
waahlnc  and  leaning;  It  was  reasonably  to 
be  tofinred  ttiat  die  took  sodi  care  of  hw 
lAlldren  as  a  mother  nmally  takes.  Tha 
statDte  proTldea  that  the  Jury  may  gtre  soch 
damagea  aa  they  Shall  deem  fair  and  juat^ 
with  refOrmce  to  tbe  pecuniary  Injury  re> 
snltlns  fran  audi  death  to  tin  next  of  kin. 
As  was  long  ago  pointed  out  by  OUtf  Job- 
tlce  Beaal^,  thla  meana  "A  deprlTatlon  of 
a  reasmable  ezpectotion  ot  a  pecuniary  ad- 
Tantage^ whldi  would  have  resulted  1^  a 
contlnnaDoe.  of  the  lito  ot  the  deceased." 
Paolmler,  Adm*r,  t.  Brie  R.  B.  Co.,  8^  N. 
J.  Law,  1K1«  168.  rails  definition  has  been 
omaistaitly  adhsed  to  to  sobaequent  cases. 
Demareat  t.  Little,  47  M.  J.  Law,  28,  SO; 
Oonaolidated  Tractlai  Co.  t.  Rone^  60  N.  J. 
Law,  444,  446,  88  AtL  708;  Cooper  t.  Shore 
Electric  Co..  68  N.  J.  Law,  SOa  067,  44  AtL 
683.  Undn  drcnmstanoea  sndi  as  are  here 
presonted  we  think  there  la  a  reasonable  in- 
ference that  the  continnance  of  the  mother'a 
life  would  have  resulted  In  substantial  pe- 
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cUDlary  benefit  to  the  children.  The  stat- 
ute does  not  require  the  plaintiff  to  show 
that  the  next  of  'kin  would  probably  have  re- 
ceived from  the  deceased  contributions  of 
money  or  of  things  purchased  with  money. 

In  Tllley  v.  Hudson  River  R.  R.  Co..  24 
N.  T.  471,  475,  Denio,  J.,  said:  "The  Injury 
to  the  children  of  the  deceased  by  the  death 
of  their  mother  was  a  legitimate  ground  of 
damages;  and  we  do  not  agree  with  the 
defendant's  counsel  that  they  ought  to  have 
been  nominal.  The  difficulty  upon  this  point 
arises  from  the  employment  of  the  word  'pe- 
cuniary' In  the  statute,  but  it  was  not  used 
in  a  sense  so  limited  as  to  confine  It  to  the 
immediate  loss  of  money  or  property;  for 
If  that  were  so,  there  Is  scarcely  a  case 
where  any  amount  of  damages  could  be  re- 
covered. It  looks  to  prospective  advantages 
of  a  pecuniary  nature,  which  have  been  cut 
off  by  the  premature  death  of  the  perstm 
from  whom  they  would  have  proceeded;  and 
the  word  'pecuniary'  was  used  In  distinction 
to  those  Injuries  to  the  affections  and  senti- 
ments which  arise  from  the  death  of  rel- 
atives, and  which,  though  most  painful  and 
grievous  to  be  borne,  cannot  be  measured  or 
recompensed  by  money.  It  excludes  also 
those  losses  which  result  from  the  depriva- 
tion of  the  society  and  companionship  of 
relatives,  which  are  equally  incapable  of  be- 
ing defined  by  any  'recognized  measure  of 
value.  Bat  infant  children  sustain  a  loss 
tram  the  death  of  their  parents,  and  especial- 
ly of  their  mother,  of  a  different  kind.  She 
owes  them  the  duty  of  nurture  and  of  intel- 
lectual, moral,  and  physical  training,  and  of 
such  Instruction  as  can  only  proceed  from 
a  mother.  •  •  ♦  It  Is  argued  by  the  de- 
fendant's counsel  that  there  should  be  no  re- 
covery on  these  grounds,  t)ecause  the  father 
Is  obliged  to  provide  what  the  ctaildrm  have 
been  deprived  of  by  the  loss  of  tbetr  mother. 
But  this  is  not  an  adequate  ansvrer.  The 
chlJdr^i  have  beea  deprived  of  that  which 
they  were  entitled  to  receive  by  the  wrong- 
ful act  of  the  defendants.  Their  loss  may  or 
ma.v  not  be  made  up  to  them  from  another 
source;  but  in  the  meantime  they  are  en- 
titled to  a  fair  and  Just  compensation  from 
the  wrongdoers  hy  the  provisions  of  this 
statute."  And  see  s.  c,  29  N.  Y.  252,  285, 
86  Am.  Dec.  297.  In  Gottlieb  v.  North  Jer- 
sey St.  By.  Co..  72  N.  J.  Law,  480.  63  Atl. 

this  court  decided  that  under  the  stat- 
ute^ an  action  may  be  maintained  by  the  ad- 
ministrator of  a  deceased  wife  for  the  bene- 
fit of  her  next  of  kin,  notwithstanding  the 
husband  be  still  living.  In  that  case  the 
husband  was  himself  administrator. 

In  the  presoit  case  it  is  argued  that  the 
serrices  rendered  by  Mrs.  Carter  to  ber  chil- 
dren were  rendered  In  performance  of  the 
duty  tiiat  she  owed  to  het  husband,  and  the 
suggestion  is  tliat  the  children's  expectation 
of  bm^  Id  this  behalf  was,  or  ou^t  to  have 
been,  included  In  the  action  brousfat  ijj  the 


administrator  of  their  father.  The  record 
before  us  does  not  disclose  what  was  the  out- 
come of  the  latter  action;  nor,  In  our  <h>Id- 
Ion,  are  we  concerned  with  It  Each  parent 
owes  duties  to  the  children.  Independent  of 
the  marital  duties  they  owe  to  each  other. 
The  presumption  is  that  the  death  of  Imth 
parents  is  more  detrimental  to  dependent 
cbildrra,  from  the  pecuniary  standpoint,  tliati 
the  death  of  a  single  parent  only.  What 
damages  ought  to  be  allowed  for  the  death  of 
either  Is  to  be  regulated  by  Instructions  to 
the  jury.  May  v.  West  Jersey,  etc.,  R.  R. 
Co..  62  N.  J.  Law,  63,  42  AU.  163,  Is  cited 
as  sustaining  the  proposition  that,  pending 
the  husband's  life,  the  wife's  services  in  the 
household  are  due  to  him,  and  are  <mly  In- 
cidentally twneflcial  to  the  children,  and 
that  the  prospect  that  the  wife  would  have 
survived  the  bwband,  wbereup<»i  ber  eerv- 
ices  would  bec(Hne  a  direct  pecuniary  benefit 
to  the  children,  is  too  remote  to  be  considered 
In  fixing  Ihe  pecuniary  benefit  of  whl<di  the 
chlldrra  are  deprived  1^  tbe  mother'a  prema- 
ture death.  In  the  case  referred  to  tiie  only 
question  for  determination  was  whether  the 
dama^  were  excessive.  The  decision  is  not 
authoritative  iqion  flie  question  of  tbe  right 
of  recovery,  and  In  tbe  dlscossion  of  ttut 
questicm  tbe  expressions  In  the  tqiilnlon  are 
not  to  be  aeeeBtBA  wlttaont  modification. 
MoreovCT,  if  we  were  to  treat  tbe  mother's 
care  of  young  children  as  bestowed,  during 
the  father's  lifetime.  In  performance  of  a 
duty  owing  to  him  rather  than  to  them,  the 
assumption  would  have  little,  if  any,  bearing 
upon  the  present  case.  For  here  tbe  ftLtber*B 
life  bad  already  terminated  befwe  the  issue 
was  tried,  and  so  bis  expectancy  of  llfS  was 
no  longer  In  the  realm  of  speculatira.  Not 
only  so,  but  his  death  was  caused  by  the 
same  act  of  tbe  defendant  that  twmlnated 
the  mother's  life.  There  was  no  «Tor  In  the 
refusal  of  the  motions  for  nonsuit  and  for  di- 
rection of  a  verdict  In  favor  of  tbe  defradant. 

The  only  other  ground  relied  iqxm  for 
reversal  Is  the  Instruction  of  tbe  trial  Judge 
to  the  jury  respecting  the  damages  to  be  al- 
lowed In  the  event  of  a  verdict  for  the  plain- 
tiff. Taking  the  whole  of  the  chai^  togeth- 
er, we  think  It  not  open  to  reasonable  criti- 
cism upon  this  point 

Tbe  Judgmrat  under  review  should  be  af- 
firmed. 

GARRISON,  J.  (dissenting).  The  ben^- 
darles  In  whose  interest  this  Judgment  was 
recovered  are  the  children  of  William  L. 
and  Ida  M.  Carter,  both  of  whom  were  kill- 
ed in  the  same  railway  accident  Tbe  result- 
ing actions  against  the  company.  In  the 
cases,  of  both  the  father  and  the  mother  of 
the  boieficiarles,  which,  as  stated  In  tbe 
opinion,  wwe  brought  by  tbe  same  adminis- 
trator, in  the  same  court,  were  tried  togeth- 
er, and  submitted  to  the  Jiny  In  a  slogl* 
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charge;  In  wtileh  the  hile  for  the  admeas- 
oraaent  of  damages  In  each  case  was  laid 
down.  In  tbe  father's  case  the  Jary  was  In* 
strocted  that  In  awarding  tbe  damages  wblch 
were  to  be  only  of  a  pectmlary  nature,  they 
ibonld  take  into  consideration  **tbe  loss  by 
these  eliUdren  of  tbe  maintenance  and  sup- 
pert  ot  tbelr  fiktbert  the  comforts  and  oon- 
Tenlences  of  home,  the  edncatlon  of  these 
children,  and  the  prorlilon  at  his  death  from 
the  Mcnrnnlated  sarlngs  of  his  Inoome." 

In  the  case  of  tiie  mother,  whldk  Is  the 
one  before  ns  on  this  writ  ot  error,  tbe  jnry 
wu  btstmcted:  "Am  to  the  other  salt,  tbe 
ndt  brongtat  by  tb9  administrator  of  the 
mothCT,  Ida  Gartw,  yon  may  award  sncb 
nm  as  yon  think  these  children  have  lost 
by  being  deprlred  of  ber  services,  care,  and 
atteitlon  which  had  she  lived  she  would 
baTe  gtren  to  them,  and  which  now  must  be 
procured  by  tbem  In  some  other  way." 

This  Instruction,  which  was  spedflcally  ex< 
cepted  to.  Is  In  my  opinion  an  erroneous  one 
that  permitted.  If  It  did  not  necessitate,  a 
mlupIlcatioD  of  damages.  Tbe  concrete  vice 
of  the  Instruction  Is  that,  If  It  is  limited  to 
damages  of  a  peconiary  nature.  It  covers 
the  same  ground  as  the  instruction  given  in 
tbe  case  of  the  father.  If  It  is  not  so  limit- 
ed, It  is  on  that  account  erroneous.  Assum- 
ing tbat  In  each  case  the  damages  were  only 
such  as  were  of  a  pecuniary  nature,  the 
"services,  care,  and  attention"  of  a  mother, 
vhlch  the  Jury  were  told  to  give  in  one  case, 
are  normally  directed  chiefly.  If  not  wholly, 
to  securing  and  promoting  tbe  "comforts  and 
conveniences  of  home  and  the  education  of 
the  children,"  which  the  Jury  had  beeu  told 
to  award  in  the  father's  case;  so  that,  if 
the  Jury  obeyed  both  iostructiona.  as  we 
must  presume  they  did,  th^  necessarily 
awarded  in  the  case  of  the  mother  damages 
which,  in  so  far  as  they  were  of  a  pecuniary 
nature,  they  also  awarded  to  the  case  of  the 
fattier,  and  whlcb.  If  not  of  a  pecuniary  na- 
ture, should  not  have  been  pennltted  In  ei- 
ther case. 

This  result  Inevitably  Inheres  In  the  In- 
stroctions  that  were  given  to  the  Jury,  and 
does  not  depend  upon  any  speculations  as  to 
mattoa  alloi^e  respecting  survivorship. 

Fot  this  Judgment  In  the  case  of  the  moth- 
er of  the  ben^clarles  must  stand  either  upon 
tbe  theory  that  the  father  was  living  at  the 
time  of  her  death,  or  that  he  was  not.  If  the 
fonner,  tben  under  ttaa  Instmctlon  of  the 
court  the  children  were  awarded  damages 
wb^  1&  BO  Car  as  tW  mecqitlble  of 
peconiary  ■Hhwwhhii*.,  they  had  not  nataln- 
ed.'  If  the  latter,  flwy  woe  awuded  dam- 
ages which.  In  so  far  as  they  were  capable 
of  pecuniary-  admeameihsii^  they  recovered 
iB  tbe  acttoD  for  tha  fatber**  death.-  Which- 
ever theory  be'  adopted  a  verdict  rendered 
hi  locotdance  with  the  instmctlon  under  re- 


view wonld  be  fomfded  upon  an  nroneous 
rule  of  damages. 

-  In  opinion  tbe  Judgment  should  there- 
fore be  reversed. 

RBED  and  VOORHEES,  JX,  concur. 


ROBESON  V.  WHITNEY. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1906.) 
AFFBsnncBS  (I  12*)  —  Cohstbuotion  aw 

AQBEBUKnT  —  "TWELVS  HUIfDBJtO  ACTIUAXi 

W<»Kino  Dati." 

In  an  agreement  ef  apprenticeBhlp  bindlna 
the  apprentice  to  serve  as  such  for  "1,200  actual 
woMng  days,"  which  througbout  the  indenture 
were  referred  to  as  a  term,  neld,  that  the  above 
phiase  should  be  construed  to  mean  tbat  the 
service  shall  continue  through  a  term  or  period 
within  which  there  are  1,200  days,  exclusive 
of  Sundays  and  lu>IldayB,  and  not  to  mean  1,200 
days  upon  which  the  apprentice  should  actually 
perform  work  for  the  master. 

[Bd.  Note.— For  other  cases,  see  Apprentices, 
Dm.  Dig.  I  12.*] 

(Syllabns  by  the  Court) 

Error  to  8upr«ne  Court. 

Action  by  Morris  Robescm  against  John  P. 
Whitney.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Trends  B.  DaTls  and  A.  H.  Swacbhamer, 
for  plaintiff  In  error.  David  O.  WatklUB  and 
John  B(^d  Avis,  for  defmdant  In  error. 

YOOBHEBS,  J.  Tbe  Judgment  removed 
by  this  writ  was  founded  upon  a  balance  of 
mtxic^B  due  from  the  defendant  to  the  plain? 
tiff  TQion  an  agreement  of  apprentlceahlp,  of 
which  the  following  le  a  eopr : 

"This  indenture,  made  the  twenty-ftourth 
day  of  January,  A.  D.  idnetem  hundred  and 
two,  between  Morris  Robeson,  aged  twenty- 
<me  years,  oa  the  thirtieth  day  of  November, 
nineteen  hundred  and  one,  of  Olassboro,  In 
ttie  County  of  GHouceeter  and  State  of  New 
Jersey,  par^  of  tbe  first  part,  and  J.  P. 
Whitney,  of  Olassbtnro,  in  the  County  of 
Olouces^  and  State  of  New  Jersey,  party  of 
the  second  part,  wltnesseth:  Tbat  the  said 
pairty  of  tbe  first  part  has  of  hie  own  free 
will  and  accord,  bound  hlnuRlf  as  an  appren- 
tice to  said  party  ct  the  second  part  tn  the 
art,  trade  and  oocnpatton  of  a  gjasa-blower, 
with  him  to  serve  as  an  apprentice  for  twelve 
hundred  actual  working  days,  during  whl^ 
term  the  said  apprmtlce,  hie  master  faith- 
fully shall  serv^  his  secrets  keep,  bis  lawful 
commands  and  the  lawfnl  commands  of  his 
agent,  manager  and  employ^  everywhere  obey. 
He  idiall  do  no  dami^  to  his  said  master, 
nor  see  it  done  by  others,  but  he,  to  the  ut- 
most of  his  power,  shall  forthwith  gin  warn- 
ing to  his  said  master  of  the  same.  He  shall 
not  waste  the  goods  of  bis  said  rnast^  nor 
.lend  them  unlawfully  to  any.  He  shall  not 
abemt  himself  from  his  said  master's  service 
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QnlAwfaUy.  He  shall  not  daring  said  tena 
Join  or  becMue  a  member  of  any  labor  organl- 
zatlon.  At  all  times  and  in  all  things  as  a 
falthfol,  Industrious,  and  obedient  appr«i- 
tlce  he  ahall  behaTe  and  demean  himself  to- 
wards his  said  master,  and  his  said  agent, 
manager,  and  employ&  And  the  said  party 
of  the  second  part  In  consideration  of  the 
falthfnl  aerrlces  of  the  said  apprentice  in  the 
art  of  glass-blowing,  as  said  art  is  carried 
on  in  the  glass  factories  In  New  J&nesj,  and 
during  said  term  find  and  provide  for  the 
said  apprentice  or  famish  him  with  the 
means  to  find  and  provide  for  himself  good 
and  safBdent  clothing,  diet,  and  lodging,  the 
moneys  to  be  advanced  therefor  not  to  ex- 
ceed <me-thlrd  the  wages  of  an  ordinary 
workman  for  the  same  dass  of  work,  but 
subject  In  all  respects  to  the  stipalatlons 
hereinafter  mentioned,  to  which  said  party  of 
the  flcst  part  hereby  assents  and  agrees. 
That  in  case  said  party  of  the  first  part  shall 
absent  himself  from  the  service  of  the  said 
party  of  the  second  part  without  previous 
wrltt^  permission  from  bim  or  his  authoris- 
ed agent  or  manager,  except  only  In  case  of 
iricknesB  of  said  party  of  the  first  part,  when 
a  regular  physician's  certificate  ot  his  said 
illness  Is  produced  if  requested,  or  shall  Join 
any  labor  organization  durbig  his  term  of 
service,  the  said  party  of  the  second  part 
may  cancel  this  indentore,  discharge  said 
apprentice  and  retain  any  funds  in  his  hands 
agreed  to  be  paid  to  said  party  of  the  first 
part  and  Ma  waste  and  damage  to  tiie  prop* 
erty  of  the  said  party  of  the  second  part 
That  the  said  party  of  the  flrat  part  shall 
and  will  In  all  things  do,  keep,  and  perform 
all  things  In  this  Indenture  mentioned  on  bis 
part  to  be  done,  kept,  and  performed,  and 
shall  serve  the  said  pdiriy  of  the  second  part 
during  the  fall  term  of  said  twelve  hundred 
actoal  working  days.  If  the  said  party  of 
the  first  part  shall  daring  said  term  of  serv- 
ice absent  hlms^  from  the  service  of  the 
said  party  of  the  second  part  from  any  cause 
whatever,  said  party  of  the  first  part  here- 
by agrees  to  continue  serving  the  said  party 
of  the  second  part  under  the  terms  of  this 
indoitnre  until  he  shall  have  made  up  any 
and  all  lost  timei  And  the  said  par^  <it 
the  second  part  hereby  covenants  and  agrees 
that  he,  the  said  party  of  the  second  part, 
will  at  the  expiration  of  said  entire  term 
of  twelve  hundred  days.  If  the  said  party  of 
the  first  part  shall  have  faithfully  done,  kept, 
and  performed  all  duties,  services,  and  agree- 
ments by  him  keep  and  perform  and  shall 
have  not  absented  himself  from  the  service 
of  the  party  of  the  bbooimI  part  without  the 
previow  written  permlsdon  from  bIm  or  his 
anthtwlied  agent  or  manager  except  only  in 
case  of  sickness  of  said  party  of  the  first 
part  when  a  regular  physician's  certificate  of 
his  said  Illness  Is  produced  when  requested, 
nor  bft  a  member  (tf  any  labor  organlcatlfln 
during  Ills  tmn  «C  aarrtiMb  pajr  to  the  aald 


party  of  the  first  part  mie-half  the  foil  wages 
of  a  skilled  woricman  of  the  same  dtm  ot 
work,  to  be  ocnnputed  from  the  commence- 
ment of  the  term  ot  service  until  the  expira* 
tlon  of  said  twdve  tanndred  days,  deductInK 
what  may  have  been  previously  advanced 
and  paid  to  the  said  party  of  the  first  part 
or  to  his  use  for  clothing,  diet,  lodging  or 
otherwise.  If  at  the  end  of  six  months  bis 
work  Is  not  satisfactory,  said  J.  P.  Whitn^ 
shall  hare  privilege  of  laying  off  said  Morris 
Robeson.  Saturday  will  not  count  as  lost 
time." 

The  case  tarns  upon  the  constmctlon  of 
this  contract  The  defendant  insists  tiiat, 
by  the  true  reading  of  the  ctmtract  the 
plakitlfl  must  have  actually  performed  work 
for  the  defendant  uiHm  1200  days  to  com- 
plete the  services  contracted  for;  while  the 
plalntUf  cont^ds  that  the  agreement  means 
that  he  must  serve  the  defendant  for  a  term 
or  period  included  in  whldi  there  are  1200  ac- 
tual working  days.  The  latter  view  was 
taken  by  the  trial  court,  who  thereupon  gave 
the  Jury  binding  instructions.  The  proof  on 
the  part  of  the  plaintiff  was  that  he  had  serv- 
ed under  the  agreemmt  from  January  24, 
1902,  to  February  2,  1907,  which  period  in- 
cludes 1282  actual  working  days  after  a  de- 
duction for  holidays  and  for  the  months  ot 
July  and  August  In  each  year  (which  are  not 
working  days  In  the  glass  trade),  but  not 
dednctlng  Saturdays.  It  was  also  in  proof 
that  the  plaintiff  did  dot  work  on  each  one 
of  the  above  1282  days,  being  prevented 
sometimes  by  sldcness,  but  for  which  no  cer- 
tificate of  a  physkHan  was  asked  or  demand- 
ed, and  being  also  prevented  from  working 
on  some  of  those  days  because  of  tiie  closing 
down  of  a  portion  of  the  plant  of  the  de- 
fendant, and  at  other  times  for  lack  of  work, 
or  for  other  causes.  The  phrase  "twelve 
hundred  actual  vrorklng  days"  In  the  con- 
tract must  be  deemed  to  be  a  term  or  period, 
l^ls  nnmbo'  of  days  Is  referred  to  throagh- 
out  the  contract  as  con*tltntlng  a  term.  Ef- 
fect must  also  be  given  to  the  word  "actaa],** 
but  In  my  opinion  that  will  not  alter  the 
above  Interpretation.  As  before  said,  it  wu 
proved  that  July  and  August  by  the  custom 
of  the  glass  trade  were  not  days  up<m  whidi 
employes  performed  work,  and  hence  not  ac- 
tual working  days  in  this  trade.  As  popular- 
ly undontood,  working  days,  a  familiar  and 
well  understood  npreeslon,  are  all  the  days 
of  the  years  except  Sundays  and  btdidays. 
This  ctmtract  must  be  c(Histmed  by  the 
known  usage  of  the  trade  existing  when  the 
contract  was  mad&  Hence  the  word  '^actaal" 
limits  **worklng  daytf*  to  those  so  Jmown  In. 
this  trad^  as  dlsdngnlshsd  from  **woi4c]]ic 
days"  as  they  sis  generally  nndnstood;  L 
e.,  all  days  except  Sundays  and  boUday^ 
Actual  working  days,  therefore,  are  not  In- 
tended to  mean  days  npcm  which  work  was 
actually  pwfocmsd  bj  the  plaintU^  but  days 
upon  wbldi  work  Is  ordinarily  doiis  Id  tUs 
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trade  u  disUocDlslwd  from  those  whea  It  is 
not  ordlnarllj  done;  I  e^  Snndayi  and  bolW 
days  and  the  mmthe  of  July  end  Angnst 

Tbe  contract  farther  «peclfled  that  "Batur- 
daya  wUl  not  coont  as  lost  tim«,"  Dom  this 
aeatawe  have  the  effect  of  rTmngliig  the 
atwn  oonatnictloa  of  tbe  contract?  I  think 
not;  bnt  rather  to  confirm  It  If  the  agree- 
oent  Ii  constraed  to  mean  actnal  days  work, 
iben  this  la  ■aperflnoos  for  the  length  of 
BOTlce  In  that  eveait  mnst  be  determined  by 
tbe  actual  nnmber  of  days  npm  irtiich  the  ap- 
prentlce  shall  hare  worked,  and  It  can  make 
DO  difference  whether  Sundays  are  ooonted  as 
loM  Ume  or  not  If  read,  however,  as  abore 
ctHutmed.  tiien  tbe  phrase  Is  potinent  Sat- 
urday Is  a  half  holiday  In  ylrtue  of  the 
amaidment  to  "An  act  In  ration  to  days  of 
recreation  and  holidays,  and  fixing  the  days 
parts  c£  days  so  to  be  set  apart  and 
obaerred,  and  regulating  the  matorlty  of 
commercial  paper  with  respect  theieto**  (P. 
L  isa^  p.  77$,  and  therefore  has  a  some- 
wtat  uncertain  meaning  as  aiiplled  to  work- 
ins  days.  It  Is  thus  made  dear  that  tbe 
half  boUday  ■Vfll  not  connt^  against  tbe 
apprentioe  making  him  lose  Um^  that 
Saturdays  absll  not  be  counted  as  nonwork- 
ing  daya,  and  shall  not  tend  to  extend  the 
teim  and  postpone  ihe  date  of  his  emandpa- 
tlon. 

Tbe  Indenture^  tiierefor^  means  that  the 
serrice  diall  continue  throui^  a  term  at 
period  within  which  there  are  1200  days,  ex- 
cluslTe  al  Sundays  and  holidays  and  all  days 
of  July  and  Angnst  in  eadi  year;  the  cns- 
toia  of  Oe  trade  being  not  to  work  during 
ttiese  montlis.  This  is  also  ttie  reaaonable 
Tfew.  The  arrangement  at  the  beginning  con- 
temidated  a  term,  the  duration  of  whldi 
coold  be  definitely  foreseen  and  the  end  ae> 
cnratdy  ascertained. 

Tbe  contract  was  properly  constmed  by 
tbe  trial  court.  Hbe  amount  due  to  the  plain- 
tut,  if  he  was  entilted  to  recover  at  all,  hav- 
ing been  agreed  upon  between  the  parties, 
Hd  the  judgment  entered  for  the  amount  so 
determined,  makes  it  unneceeaary  to  consid- 
er the  odier  asidgnmaite  of  error. 

Ibe  Judgment  Is  affirmed. 


DIRIG0IA:N0  v.  JERSEY  OTPY,  H.  ft 
P.  8T.  RY.  00. 

(Conrt  of  Brron  and  Appeals  of  New  Jersey. 

Not.  16,  190&) 
Rnrar  RAiisoAna  (|  llTn-Taui,  (|  178^ 

IWUBT  TO  Cnn.D— QUBSTIONS  F0»  JUBT— 

Diaicniro  Vkbdict. 
In  an  actioa  for  damages  for  peraonal  In- 
jniies,  tbe  case  CMistitnted  by  tbe  testimony 
lomt  faToraUs  to  flu  plaintlfl  was  that  the 
plaintiff,  a  child  five  yearn  of  age,  while  nin- 
QiD^  at  dnsk  acroas  a  city  street  alongside  of 
^hidi  he  had  been  idaying  with  a  nnmber  of 
other  children,  foil  <«  the  trolley  track,  and 
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before  he  could  get  op  waa  nm  over  by  a  trtd- 
ley  car  that  was  beic;  driven  at  a  rattf  of  speed 
characterized  in  the  toBtlmoDT  as  "moning  TeiT, 
veiy  fast,"  and  as  "ad  awful  rate  of  qwed,** 
*^ot  stopplnc  at  all"  (at  intersecting  streets). 

Held:  (1)  Tixtt,  on  a  motion  for  a  nonsnit 
or  for  tiie  direction  of  a  verdict,  tbe  question 
whether  tbe  rate  of  epeod  at  whleb  a  ear  was 
being  driven  was  conadstent  with  the  ezerdac 
of  due  care  and  drcomspectlon  by  the  motor- 
man,  and  whether  the  tailnre  to  exercise  rea- 
•(Hiable  care  under  the  dreomstanccs  occaaion- 
ed  the  Injnry  to  the  plaintiff,  wen  f«  the 
Jnry>  and  not  tor  the  trial  conrt 

(2)  That  the  qaestion  presented  by  a  motion 
to  nonsait  or  to  direct  a  verdict  la  not  whether 
the  trial  Judae  would  infer  that  the  defendant 
bad  been  negligent,  but  whether  the  Jnry  might 
legitimately  find  from  the  testimony  t^t  sadl 
negligence  had  been  established. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Olg.  Ii  251.  258 ;  Dec.  Dig.  1 117  ;* 
Trial,  Dec.  Dig.  I  178.*] 

Gammere,  O.  J.,  and  Benen,  Vooriiee%  BIfn> 
turn,  Vredenbu^h,  and  Dill,  33.,  dissenting. 

(Syllabus  by  tbe  Court) 

Hrror  to  Gircnit  Court,  Hudson  Ck)unty. 

Action  by  Joseph  Olrlgolano  against  the 
Jersey  ,01^,  Hoboken  ft  Patersou  Street 
Railway  Company.  Judgmmt  for  plalntifit 
and  defendant  brings  error.  Affirmed. 

William  D.  Edwards,  for  plaintiff  In  error. 
John  3.  Fallon,  for  defoidant  in  error, 

OABRISON,  J.  The  plalntUC  brought  Ma 
actltm  In  the  court  below  to  recovw  damages 
for  Injnrlea  received  by  his  being  ran  over 
by  the  defendant's  trolley  car.  The  case 
went  to  the  Jury,  upon  whoee  verdict  the 
Judgment  brought  up  by  this  writ  ct  ercw 
was  entered  against  the  dtfmdant,  whose 
contention  in  tills  conrt  Is  that  the  case 
should  not  have  gone  to  the  Jnry,  bat  that 
the  trial  court  tqxm  the  motion  to  nonsnit 
or  upon  the  motion  to  direct  a  verdict  should 
have  rea(flved  the  Issnes  (m  which  liability 
depended  fiivorahly  to  tiw  defendant 

Upon  this  review  of  the  trial  in  Its  strictly 
legal  aspects,  the  two  motions  may  be  con- 
sidered together  as  th^  were  substantially 
to  the  same  effect,  namdy,  tiiat  no  negli- 
gence on  the  part  of  the  company  had  been 
shown,  and  that  the  accident  was  an  nntcne- 
seen  and  unavoidable  one  which  "no  amount 
of  diligence"  and  '^o  human  skill  could  have 
pievoited."  The  question  preeraited,  there- 
fore, is  whether  the  trial  court  In  denying 
ttiese  motions  upon  the  grounds  steted  com- 
mitted legal  error.  In  ruling  upon  these 
motions  tbe  trial  court  was  required,  not 
oii^  to  consider  such  alone  of  the  testimony 
as  was  favorable  to  the  plaintiff,  but  also 
to  consider  such  testimony  In  the  light  of 
tbe  moat  favorable  inferences  of  which  sncb 
testimony  was  legitimately  susceptible.  Tbe 
plaintiff's  case  as  thus  constituted  was  that 
on  September  14,  1906,  at  about  7  o'clock  In 
the  evening,  a  number  of  children  who  w^ 
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playing  around  some  lumber  tbat  was  piled 
op  along  the  curb  of  Summit  avenue,  In  Jer- 
sey City,  in  front  of  a  new  building  tbat 
was  In  the  course  of  erection,  were  driven 
away  by  the  caretaker  in  charge  of  the 
building;  that  as  they  scattered  In  various 
directions  the  plaintiff,  a  diUd  flTe  years  of 
age,  together  with  a  larger  boy,  ran  a<T0S8 
Summit  ETenne;  that  in  doing  so  the  plain- 
tiff on  reaching  tike  trolley  trat^  slinied  on 
It  and  fell  on  Us  stomach,  and,  before  be 
coold  get  up,  was  ran  over  by  a  trolly  car 
of  the  defendant  tbat  was  being  driven  at 
a  rate  of  speed  tbat  was  nrloody  descrlb* 
ed  by  the  plaintiff's  witnesses  as  "a  bl^ 
rate  of  qieed,"  "rnnnlng  Toy,  very  fast,** 
"going  fall,  what  we  call  on  tba  loop,"  'Yull 
rate  of  speed,  I  shonld  jndge^  not  st<v>plng 
at  all"  (at  intersecting  streets),  and  "went 
at  an  awful  rate  of  speed."  The  trial  conrt 
with  tbls  testimony  before  it  which  it  could 
XLeither  disregard  nor  disparage  was  called 
upon  by  the  defendant's  motion  to  say  that 
notwltbstanding  this  testimony  it  conclusive- 
ly appeared  tbat  the  driving  of  the  car  in 
question  at  the  rate  of  speed  shown  In  the 
testimony  la  the  dusk  of  the  evening  through 
a  city  thoroughfare  where  children  were 
playlug  along  the  curb  involved  no  element 
of  negligence  that  contributed  to  cause  the 
injuries  to  the  plaintiff,  but  tbat  the  acci- 
dent that  ensued  was  one  that  no  amount  of 
diligence  and  no  human  skill  could  have  pre- 
vented. It  would  seem  to  be  too  plain  for 
discnsBlon  that,  upon  the  foregoing  facts, 
the  question  whether  the  motorman  was  ex- 
ercising reasonable  prudence  in  the  manage- 
ment of  his  car,  and  whether  be  used  reason- 
able circumspection  under  the  circumstances, 
were  questions  that  were  within  the  domain 
of  fact;  that  is,  they  were  matters  to  be 
determined  by  comparing  the  legal  duty  of 
the  motorman  with  his  actual  conduct  as 
evinced  by  the  various  circumstances  shown 
by  the  testimony,  and  the  legitimate  in- 
ferences to  be  drawn  tberefrom.  Tbe  I^al 
duty  of  the  motorman  wae  for  tbe  court  to 
declare  to  the  Jury,  but  whether  the  rate  of 
speed  shown  in  the  testimony  was  under  all 
the  drcumstances  of  the  case  consistent  with 
the  due  p^ormanoe  of  tbat  duty  was  ee- 
smtlally  a  question  of  tact  for  ttie  jury. 
'The  question,"  as  was  said  in  Humma  v. 
Easton  ft  Amboy  Railroad  Company,  78  N.  3. 
Law,  660,  65Atl.  210;  "was  not  what  tbe  trial 
judge  would  Infer  from  tbe  evidence,  but 
whether  the  Jury  might  legitimately  condude 
that  tbe  proofa  of  tbe  idaintiff  showed  tbe 
defendante  to  have  been  n^igent"  Tbe 
argument  that  a  court  question  was  prceont- 
cd  hy  the  consideraticm  that,  aftw  the  plain- 
tiff fell.  It  was  a  physical  impossibility  to 
have  BtoK>ed  the  car,  and  tbat  at  tbls  Junc- 
ture the  accident  must  have  happened  ev«i 
if  tbe  car  bad  been  going  at  a  proper  rate  of 
speed,  is  wholly  Inotmclnslve,  for  tbe  reason 


tbat  such  argument  takes  Into  consideration 
only  tbe  conduct  of  the  motorman  at  this 
particular  Juncture^  and  fails  to  extend  a 
like  consideration  to  tbe  pn^rlety  of  bis 
conduct  as  be  was  approaching,  but  had  not 
yet  reached,  tbe  place  where  the  accident 
happened.  While  the  car  was  thus  am;>roach- 
Ing,  the  motorman  In  tlw  ezerdse  of  proper 
circumspection  would  hate  seen  that  tbora 
were  children  In  tbe  street  and  In  a  general 
way  what  their  ages  were  and  what  tbey 
were  doing  there;  at  least  it  was  open  to 
the  Jury  to  And  tbat  he  would.  Whether  In 
vtew  of  what  be  would  tbna  luiire  teea  rea- 
sonable precantt<m  would  have  dictated  tbat 
he  slow  down  his  car  while  runnbig  past 
tbe  children,  or  at  least  tbat  be  refrain  from 
gobig  at  "a  high  rate  of  speed"  or  ''very, 
very  fast,**  were  certainly  qnesUons  tbat 
under  our  trial  syatem  are  passed  upon  by 
Juries,  and  not  by  Judges.  Ttie  Jury  would 
have  been  entitled  to  give  some  weight  in 
this  connection  to  tbe  circumstance  tbat  tbe 
other  boy  who  was  with  the  plaintiff  when 
he  fell,  a  boy  18  or  14  years  old,  was  also 
strack  by  the  car.  and  also  to  tbe  considera- 
tion that  the  plaintiff's  fall  may  Itself  have 
been  due  to  the  confusion  produced  in  one 
BO  young  by  the  rapidity,  with  which  the  car 
was  being  driven  toward  him.  These  and 
other  like  luferences  bearing  upon  the  ques- 
tion of  defendant's  liability  were  wlthlu  tbe 
case  made  by  the  plaintiff's  testimony,  and 
could  not  have  been  legally  disregarded  by 
tbe  trial  Judge  or  resolved  in  favor  of  the 
defendant  by  granting  ^ther  of  tbe  motions 
tbat  were  made. 

The  case  of  Graham  v.  Consolidated  Trac- 
tion Company,  64  N.  X  Law,  10,  44  Atl.  964, 
cited  by  counsel,  was  a  rule  to  show  cause 
decided  by  the  Supr^ne  Court  solely  on  tbe 
weight  of  evidence.  It  established  no  I^al 
rale  that  absolves  motormen  from  the  duty 
of  exercising  reasonable  care  to  avoid  run- 
ning over  children.  Fitshenry  v.  Consolidat- 
ed Traction  Company,  64  N.  J.  Law,  674.  46 
AU.  6S8,  also  cited,  was  a  case  in  which 
tbls  court  confined  the  grounds  of  its  deci- 
sion solely  to  the  contributory  negligeice  of 
a  child  Bul  Juris.  In  tbe  present  case.  In 
view  pn^bly  of  the  extreme  youth  ot  the 
plaintiff,  bJs  contributory  negligoioe  or  hla 
voluntaiy  assvaptloQ  of  tiOt  were  not  made 
a  feature  of  tbe  case  ^ther  In  tbe  court  be- 
low or  in  this  court  Tlie  drcnmatance  that 
the  plaintiff  was  playing  in  tbe  street  or 
running  across  it  from  a  place  where  he 
bad  been  idaylng  on  the  sidewalk  baa  no 
legal  bearing  upon  ttie  present  case.  Ttae 
troIlCT'  con^any  becomes  of  Its  own  T(dition 
a  user  of  tbe  streets  as  tbey  are.  The  duty 
Invfdved  In  such  use  is  tbe  exmlse  of  rea- 
sonable care  with  reqpect  to  the  cradttlons 
tbat  actually  exist  Tbe  abstract  qnestioiL 
therefore,  of  the  1^1  right  at  diiidr»  tc 
play  in  the  streets,  Is  not  at  all  InTidTed. 
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It  was  not  error  Id  tbe  trial  conrt  to  deny 
tbe  defendant's  motions. 

Tbe  Judgmrat  of  tbe  drcalt  conrt  Is  there- 
fore affirmed. 

QUMMKRB,  0.  J.,  and  BERGEN,  VOOB- 
HEES,  MINTURN.  VBEDENHnBGH,  and 
miiU  J  dissent 


BOARD  OF  HEALTH  OF  CITY  OF  AS- 
BUBY  PARK  V.  NEW  YOBE  &  LONG 
BRANCH  B.  GO. 
(Snpreme  Court  of  New  Jeavy.  Dec  1,  1908.) 

HEiLTH   a  88*}— BkQUUTIONS— TlOLATIOn— 

Perai,tiz8— Aonons. 
An  action  for  tbe  reccvery  of  a  penalty 
(or  the  Tiolation  of  an  ordinance  of  tbe  board 
of  Iiealth  of  the  city  of  AsbuTT  Park  Is  prop- 
erly brought  in  tbe  police  justice  court  of  Aa- 
bniy  Park  in  the  name  of  tbe  board  of  health. 

[Ed.  Note.— For  other  caae^  aee  Health,  Cent 
Die.  I  87;  Dec.  Dir.  I  Sa^] 

(Syllabna  by  the  Conrt) 

Certiorari  to  Court  of  Common  Pleas* 
Monmouth  County. 

AcUon  by  the  Board  of  Health  of  the  City 
of  Asbnry  Park  against  the  New  York  & 
Long  Branch  Ballroad  Company.  Judgment 
for  plalntUt  was  reversed  in  tbe  common 
pleaa,  and  it  brings  certiorari.  Judgment  of 
tbe  common  pleas  reversed  and  of  the  justice 
court  afl&rmed. 

Argned  June  term.  1908,  before  GARRI* 
SON.  SWAYm  and  PAREBB.  JJ. 

PattenoD  &  Rhome,  for  prosecutor.  John 
8.  Ajiplegate  ft  Son,  for  defendant. 

GARRISON,  J.  The  board  of  health  of 
the  city  of  Asbury  Park,  who  Is  the  proaecth 
tor  of  this  writ  of  certlwarl,  obtained  a 
Judgment  In  the  police  Justice  court  of  that 
city  against  the  New  York  ft  I^nig  Branch 
Railroad  Company  for  a  peoalty  for  the  Tio- 
lation of  one  of  the  ordinances  of  the  said 
board.  Upon  an  appeal  to  the  court  <tf  com- 
mon pleu.  a  trial  wai  had  In  irtilch  a  non- 
niit  was  directed  upon  the  ground  that  the 
action  shoald  haTO  been  in  the  name  (tf  the 
city  of  Asbmy  Park,  and  not  in  the  name  €t 
tbe  board  of  health.  Tbs  propriety  of  this 
roling  is  the  sole  question  before  us  on  this 
certiorari. 

The  nonsnlt  was  (ordered  upon  tbe  ground 
that  "An  act  relating  to  and  providing  for 
tbe  govKikmoit  of  dtles  of  tills  state  con* 
talnlng  a  ptqinilatloD  of  less  than  12,000  In- 
faabltants**  (Act  March  2«,  1807  [P.  L.  p.  46D, 
whicdi  bad  been  adopted  by  the  dty  oi  Am- 
buiy  Park,  established  a  dty  police  court 
with  Jurisdiction  over  "enforcing  and  recover- 
ing any  i)enally  tat  the  violation  of  any  wdl- 
oance;  by-law  or  regulation  of  such  city  or 
Bay  board  thereof,**  to  which  end  it  was  em- 
powered '*to  Iflsne  i^ocesB  at  the  suit  of  said 
•^ity^"   Section  78.   TAe  court  below,  treat- 


ing tbe  provision  laat  quoted  as  a  part  of  the 
charter  of  the  city  of  Asbury  Park,  and  con- 
ceiving that  the  board  of  health  of  that  city 
was  "a  board  thereor'  Within  the  meaning  of 
such  charter,  made  the  ruling  that  Is  now  un- 
der review. 

It  Is,  to  say  the  least,  open  to  question 
whether  the  board  of  health  establlcdied  In 
the  city  of  Asbury  Park  Is  "a  board  there* 
of  within  tbe  meaning  of  the  statute  that 
has  been  cited.  The  preposition  "of  in  this 
context  may  d^iote  source,  creation,  or  an- 
thorsblp,  or  It  may  denote  mere  existoice  or 
possession,  Jost  as  the  eiqpression  "books  of 
mine"  may  mean  books  of  which  I  am  the  au- 
thor or  books  belonging  to  me.  The  context 
In  the  present  case  would  seem  to  Indicate 
that  the  former  of  these  meanings  was  in- 
tended rather  than  the  latter,  for  the  as- 
sociated words  of  the  clause  ail  refer  to  mat- 
ters that  are  in  this  former  sense  related 
to  the  city  as  their  source  or  antbor.  Boards 
of  health,  on  the  contrary,  though  establish- 
ed In  and  by  dtles.  trace  their  source  and 
derive  their  authority  and  Jurisdiction,  not 
from  such  city  or  Its  charter,  general  or 
special,  but  from  the  board  of  health  act  of 
1887.  Gen.  St  1885.  p.  1634.  This  act  which 
is  a  complete  legislative  scheme  upon  the  sub- 
ject provides  that  there  shall  be  a  local 
board  of  health  In  every  dty.  the  powers, 
authority,  and  procedure  ot  wbldi  It  minute- 
ly defines,  leaving  to  sttch  city  merely  the 
manner  of  appointment  and  the  term  of  office 
of  Its  members.  With  respect  to  the  local 
boards  thus  required  to  be  In  every  city,  the 
act  provides  that  they  may  prescribe  penal- 
ties for  the  violation  of  their  ordinances,  and 
enforce  them  In  the  local  or  police  court  of 
such  dty,  which  is  "to  issue  process  at  the 
suit  of  any  such  board."  Page  1638,  !  18. 
That  a  board  of  health  when  established  in 
any  cl^  by  the  appointment  of  members  to 
flu  such  board  Is  In  all  essential  particulars 
a  creature  of  the  board  of  health  act  would 
seem  to  be  dear.  Such  was  the  view  taken 
In  the  Court  of  CSiancery  In  l^enton  Board 
of  Health  V.  Hutchison,  89  N.  J.  Eq.  218, 
and  such  Is  the  view  that  has  been  uniform- 
ly hdd  those  up<m  whom  the  duty  of  ad- 
ministering the  law  In  this  respect  has  d»> 
volved.  It  Is  true  that  tbe  act  of  1887  un- 
d^  which  tbe  dty  of  Asbury  Park  Is  regu- 
lated was  enacted  under  the  board  of  health 
act  of  1887,  and  that  the  act  of  1897  by  its 
twenty-seocmd  sectl(nt  authorises  tbe  conunon 
council  "to  establish  a  board  of  health  and 
define  Its  powers  and  dntlea."  Bnt  the  case 
before  ns  shows  that  all  that  tbe  common 
coundl  of  the  dty  of  Asbury  Park  did  in  this 
regard  was  to  adopt  an  ordinance  organising 
a  board  <tf  health  in  said  dty  in  accordance 
with  "An  act  to  establish  In  this  state  boards 
of  health,"  ordaining  nothing  with  respect  to 
the  duties  or  procedure  of  sudi  board.  The 
provision  of  the  statute  of  1897  that  process 
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•honld  lasne  In  certain  cases  In  the  name  of 

the  city  occurs  not  In  relation  to  the  estab- 
llshmoit  of  the  board  of  health,  but  In  an 
entirely  different  se^tlon  defining  the  Jorls- 
diction  of  police  Justices.  If,  therefore,  the 
provision  of  the  board  of  health  act  that 
inocess  should  Issue  at  the  suit  of  such  board 
be  supplanted  or  amended  by  the  prorislon 
as  to  police  Justice  courts  contained  In  the 
act  of  1897,  such  amendment  has  been 
brought  about  by  legislation  that  makes  no 
reference  whatsoever  to  the  act  that  is  Urns 
amended  either  by  Its  title  or  otbemlse ;  and 
it  Is  contended  that,  if  it  be  unconstitutional 
to  amend  a  law  by  reference  to  its  title  only, 
It  is  clearly  unconstitutional  to  amend  such 
law  without  making  any  reference  to  it  what- 
soeTer.  Thla  contention,  however,  we  have 
not  ctHUldered,  for  the  reason  that  there  is 
a  broader  ground  for  holding  that  the  pro- 
vision as  to  process  in  police  coar&  in  the 
act  respecting  cities  does  not  supplant  or  re- 
peal the  corresponding  provision  In  the  board 
of  health  act.  and  that  Is  that,  if  such  force 
be  given  to  such  latter  act,  Its  title  is  con- 
stitutionally inadequate,  in  that  no  such  ob- 
ject Is  expressed  therein.  The  title  to  the 
act  in  question  Is  "An  act  relating  to  and 
providing  for  the  government  of  cities  in  this 
state  containing  a  population  of  less  than 
twelve  thousand  Inhabitants."  No  one  I  ven- 
ture to  say  upon  reading  this  title  would  find 
expressed  in  It  any  purpose  to  repeal  or  In 
any  other  respect  to  alter  the  procedure  es- 
tablished throughout  the  state  by  the  board 
of  health  act,  and  unless  such  title  in  some 
way  expresses  such  purpose — that  Is.  unless 
such  title  is,  as  Ohl^  Justice  Beasley  puts 
it,  "something  in  the  way  of  being  a  notice 
of  what  is  doing"  (Rader  v.  Union,  89  N.  J. 
Law,  S09) — such  title  would  not  in  a  con- 
stitutional sense  support  the  provision  thus 
construed.  Whence  It  follows  that  such  con- 
struction ought  not  or  rather  cannot  be  given 
to  It.  It  may  also  by  way  of  parenthesis  be 
added  that  there  la  no  conceivable  reason 
that  occurs  to  me  for  changing  the  provlelon 
as  to  the  procedure  of  the  board  of  health 
act  as  applied  to  cities  of  less  than  12,000 
inhabitants  that  Is  not  equally  appropriate 
to  cities  having  a  larger  population  or  to 
towns,  boroughs,  or  any  of  the  local  mu- 
nicipalities of  the  state  to  which  the  board 
of  health  act  Is  made  expressly  applicable 
The  cases  illustrating  the  force  to  be  given 
to  the  constitutional  requirement  respecting 
titles  to  acts  are  referred  to  in  Griffith  v. 
Trenton  (N.  J.)  69  Atl.  29.  And  the  familiar 
rule  that  an  act  can  be  amended  or  repealed 
only  under  an  appropriate  title  la  Illustrated 
lu  Evernham  v.  Hullt,  45  N.  J.  Law,  6S; 
Glass  Co.  V.  Ross,  69  N.  J.  Law,  157,  53  AtL 
CT5 ;  Arzonlco  v.  Board  of  Educatlcm  (N.  J.) 
69  Atl.  450,  and  many  others  that  will  be 
found  collected  In  Bxadley'B  Gitatlcm^  page 
61. 


The  view  that  the  construction  placed  upon 
the  charter  act  of  Asbnry  Park  by  the  court 
below  ou^t  not  to  be  given  to  It  is  furOier 
supported  by  the  consideration  that  since  the 
passage  of  such  act  such  effect  has  not  in 
contemporaneous  practice  been  given  to  It 
eithes  by  the  officials  charged  with  the  du^ 
of  administering  the  board  of  health  act,  or 
by  the  courts  before  which  such  actions  have 
been  brought    A  partial  list  of  cases  cited 
from  our  reports  In  the  very  admirable  brl^ 
of  counsel  for  the  prosecutor  shows  that  tram 
the  time  the  act  of  1^7  was  passed  down 
to  a  very  recent  date  the  uniform  practice 
of  the  bar  and  of  the  boards  of  health  has 
been  to  bring  actions  for  the  violation  ot 
ordinances  of  such  boards  under  the  proced- 
ure laid  down  by  the  board  of  health  act. 
and  not  under  the  provisions  as  to  the  police 
courts  of  the  various  municipalities  involved. 
Morford  v.  Board  of  Health  of  Asbury  Park, 
(1899  61  N.  J.  Law,  386,  89  Atl.  706;  Board 
of  Health  of  Glen  Ridge  v.  Werner  (1901) 
67  N.  J.  Law,  103,  50  Atl,  585 ;  La  Porta  v. 
Board  of  Health  of  Hoboken  (1904)  71  N.  J. 
Law,  88,  58  AU.  115;  Blanke  v.'  Board  of 
Health  of  Hoboken  (1899)  64  N.  J.  Law,  42,  44 
Atl.  847;  Board  of  Health  of  Asbury  Park  v. 
Rosenthal  (1901)  67  N.  J.  Law,  216,  50  AtL  439; 
Dodd  V.  State  Board  of  Health  (1902)  67  N.  J. 
Law.  463,  51  AU.  456;  Board  of  Health  of 
Woodbury  v.  CatteU  (1906)  73  N.  J.  Law,  516. 
64  Atl.  144. 

In  two  of  these  cases  It  will  be  obserred 
that  the  charter  act  of  the  city  of  Asbnry 
Park  was  as  directly  involved  as  it  Is  In  the 
case  now  before  us. 

In  view,  therefore,  of  the  relation  sustained 
by  the  prosecutor  to  the  board  of  health  act 
of  the  state,  and  in  view  of  the  lack  of  any 
proper  relation  between  the  title  of  the  char- 
ter act  of  Asbury  Park  and  such  board  of 
health  act.  and  In  view  of  the  unif<»m  prao- 
tlce  that  has  been  pursued,  we  think  ttiat 
construction  placed  by  the  court  below  upon 
the  charter  act  of  1897  was  not  sound,  and 
that  the  action  was  properly  brou^t  In  the 
name  of  the  board  of  health  of  Asbury  Park. 

The  Judgment  of  the  court  of  common  pleaa 
should  therefore  be  revHsed,  and  the  Jndff- 
m«it  of  the  police  Justice  court  Hi  tb»  dtj 
of  Adrary  Park  affirmed. 


OLARK  V.  VAN  OLBBF. 

(Goart  of  Chancery  of  New  JeiKy.   Nor.  7* 

1908.) 

1.  EQurrr  d  263*>— Csoss-Biu^Monoir  to 

Stbike— Dbuusbeb. 

A  modon  to  strike  a  cross-bill  because  It 
does  not  allege  ground  for  equitable  relief, 
and  becanse  the  alleged  equitable  mortgage 
sought  to  be  foreclosed  la  barred  by  UmitaticMis, 
etc..  is  equivalent  to  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  BqtUty,  Oent, 
Dig.  t  685 :  Dec.  Dig.  f  203.*] 
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t  BQumr  a  263*)— Bnx— DranxBBXB. 

A  motion  to  strike  a  cron-blU  becaow  it 
diM  not  alltft  aoj  Kroond  for  aqnitaUe  relief 
will  be  enetalned  <«ly  in  caie  all  the  fbcte. 
tiken  tt^ther,  do  not  mafce  a  case  on  whidi 
complainant  ia  entitled  to  any  relief. 

[f:d.  Note.— For  other  caaee,  eee  Eiinity,  Cent 
Dig.  I  G8S:  Dea  Dig.  i  263.*] 

B.  SpECDIO  PXBTOBlCAirCT  (I  44*)— OORIBAOT 
TO  GiVX  HOBTOAQX. 

Bqaity  will  decree  specific  performance  of 
e  contract  to  give  a  mortgage  on  land,  where 
the  contract,  althoogh  by  parol,  has  been  ez- 
KDted,  on  CMnplainaafs  part,  by  payment  (rf 
the  money  tor  which  tita  mortgage  vmi  to  be  ex- 
ecuted. 

[Bd.  Note.— For  other  cases,  see  Spedflc  Per- 
fonnance,  Gent.  Dig.  8  126 ;  Dec.  Dig.  8  44.*] 

4  Bquxrr  (8  263*>— Obobb-Bili*— Monoir  to 

SniKB— I^ITATIOHB. 

A  motion  to  strike  a  eroM-bill  to  mf  orce  an 
equitable  mortgage  property  mdfled  as  a  dis- 
tinct ground  Hiat  the  allegea  mortgaga  was 
barred  by  limltatiuis. 

[BA.  Note.— For  other  cases,  see  Sqalty,  Cent 
Dig.  f  S8&;  Dec.  Dig.  8  263.*] 

5.  Tbhahot  nr  CoiofOH  (8  Iff*)  —  Adtkui 

POBBlSaiOIT— MOBTOAQBB. 

Defendant's  mother,  owning  property  snV 
Ject  to  a  mortmge,  on  December  11,  1880.  ap- 
plied to  defendant  to  take  np  the  mortgage, 
promising  to  give  to  defendant  a  mortgage  on 
the  property  for  the  amount  advanced.  De- 
fendant took  up  the  mortgage,  which  was  there- 
upon released,  but  no  new  mortgage  was  ex- 
ecuted 1^  her  mother  piior  to  her  death  14 
yean  after  the  tEansactlon,  Triien  dafmdant  be- 
came entitled  to  an  nndlvided  one-third  of  the 
propertT,  and  was  in  poBsession,  in  law  and  in 
fact,  with  the  other  heirs,  her  co-tenants,  for 
13  years  prior  to  suit  for  partition,  field  that 
rinoe  after  the  mother's  death  defendant's  co- 
tenants  had  no  opportunity  to  assert  a  hostile 
title,  defendant  having  neither  poeses^on  as 
mortgagee  of  record  nor  in  fee,  defendant  conld 
not  mue  her  alleged  eanitable  mortgage  the 
basis  of  a  dafan  to  defeat  her  co-tenants^  dalm 
of  limitation. 

[Gd.  Note.— For  other  cases,  see  Tenancy  In 
Commwv  Gent  Dig.  8  42;  Dec.  IMg.  8  15.*] 

6.  Equitt  <8  87*)— liACmtB— FOIXOWISO  SlAT- 

cn  or  LmiTATioHS. 

Where  defendant  paid  off  a  mortgage  on 
her  mother's  laud,  on  the  mother's  promise  to 
execute  a  new  mortgage  to  defendant  for  the 
amount  advanced,  which  she  failed  to  do,  de- 
fendant bad  a  remedy  at  law  by  assumpsit  to 
Rcover  the  money  so  advanced,  which  was  bar- 
red after  six  years,  and  hence  could  not  main- 
tain a  suit  in  equity  to  compel  sxtedfic  perform- 
ance of  the  contract  to  execute  the  mortgage, 
and  to  forecloae  a  Uen  on  the  land  therefor,  after 
the  expiration  of  a  similar  period. 

[Sd.  Nota^Foi  other  caaea,  see  Equity,  Cent 
Dig.  88  242-344;  Dec  Dig.  8  87.*] 
T.  ABBTTHFBrr,  Action  or  (8  1*)— Scopb. 

Tte  breach  of  all  parol  or  simple  con- 
tracts, whether  verbal  or  written,  express  or 
implied,  aa  for  the  payment  of  money,  or  for 
the  penoimance  or  omission  of  any  outer  act, 
is  remediable  by  action  ot  assnmpsit. 

[Ed.  Note.— For  other  cases,  see  Assumpsit 
Action  of,  Cent  Dig.  88  3-^;  Dec.  Dig.  8  1-*] 
&  JTuDSifBirr  (I  278*)  — BnTBT— Nunc  Pbo 

TuHO— Dkath  op  Pabtt. 

Bntiy  of  a  jndgmrat  nunc  pro  tunc  as  ot 
tile  date  of  snbmiMnMi  will  be  ordered  on  the 
iunestion  that  the  party  against  whom  the 
jnc^ment  is  rendered  has  died  in  the  meantime. 

[Ed.  Note.— For  other  caaes»  aee  Judgment, 
Dec  Dig.  I  278.*] 
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Bill  by  Staata  V.  D.  Olaife  against  Bllen 
8.  Van  C9eef  to  partition  certain  lands.  In 
which  defendant  filed  a  cross-bill  for  ttae 
forecloBore  of  an  alk^iea  eqoitable  mortgage^ 
On  motkm  to  gtrUce  out  eroBB-blU.  Motion 
gnnted. 

Artlnir  H,  BlsBell,  for  the  motion.  Alan  H, 
8t^(m|^  omioged. 

WATtKIDR,  T.  a  The  bill  !■  aw  for  parti- 
tion of  landa  of  which  Joanna  Clark,  late 
of  New  Brunswick,  died  aelBed.  The  de- 
fendant, Elloi  S.  Tan  Gleef,  who  owns  an 
equal  undivided  one- third  of  the  premlsea, 
has  answered,  and  eets  np  that  <m  January 
16,  1879,  Hia.  dark,  her  mother,  the  thea 
owner,  made  a  mortgage  lyton  the  pruuiBes 
In  onestlon  to  a  Mra.  B.  L.  Hacanley  for 
$4,000;  that  <m  or  abont  December  11,  1880^ 
Mrs.  Clark  amiHed  to  the  defendant,  her 
daughter,  and  requested  her  to  pay  off  Hra. 
Uacanley'B  mortgage,  apeeing  that  if  Bhe 
would  do  80,  that  Bhe  (the  mother)  would  se- 
cure her  (Mrs.  Van  Oleef)  for  the  money  ex- 
pended bf  making  a  mortgage  upon  the  prem- 
ises to  her ;  that  the  defendant,  relying  upon 
the  promise  of  her  mother,  paid  oIF  Mrs. 
Macanl^B  mor^ase  on  Deconber  11.  1880, 
and  caused  it  to  be  canceled  of  record,  and 
also  caused  to  be  pr^»ared  a  bond  and  mort- 
gage from  hvp  mother  to  het,  and  tradered 
it  to  her  mother  for  encuHon,-.  but  for  some 
reason  (not  stated)  the  execution  of  the  mort- 
gage was  temporartly  deferred,  and  was  from 
time  to  time  thereafter  postponed,  and  was 
never  In  fact  executed,  although  Mrs.  Clark 
never  doiled  that  Mrs.  Van  Cleef  had  ad- 
vanced the  mmuy,  nor  that  Mrs.  Clark  owed 
the  money  to  her  daughter,  nor  that  she 
agreed  to  give  the  mor^cage  mentioned  as  se- 
curity. Theai,  by  way  of  crosa-bill  Mrs.  Tan 
Cleef  prays  a  decree  that  she  la  entitied  to  a 
Uen  up(m  the  whole  premises  for  the  money 
exi)ended  In  the  discbarge  of  the  mortgage 
of  f4,000,  with  interest  from  December  11. 
1880.  CJonns^  for  Mrs.  Tan  Cleef  mores  tm- 
der  rule  Na  218  to  Btrike  out  the  cross- 
bill for  these  reasons:  (1)  ^niat  It  does  not 
set  forth  any  ground  for  eqnltoble  nilet; 
CB^  that  the  allied  equitable  mortgage  is 
said  to  hBTo  been  made  more  than  27  years 
ago,  and  Is  barred  by  the  statote  of  llmlta- 
tlons  and  the  practice  of  this  court;  and  (!0 
upon  such  other  grounds  aa  aniear  from  the 
reading  of  the  crosB-blll  and  tte  pleadings 
heretofore  filed  In  this  cause.  This  motion 
is  equivalent  to  a  demurrw.  Stevoison  v. 
Morgan,  68  N.  J.  Bq.  707,  58  AQ.  7& 

The  first  reaBon  anigned  to  the  notice^ 
namely,  that  the  cross-bill  does  not  set  forth 
any  ground  of  equitable  relief,  will  prevail 
only  If  all  the  facts,  taken  together,  do  not 
make  a  case  cm  whldi  the  complainant  is  en- 
titled to  any  relief.  SaflMd  t.  Barber  (N. 
J.  Ch.)  70  Atl.  871.  Now  the  relief  Bought 
la  the  establlBhment  (tf  an  equitable  mortgage 
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by  way  of  the  creation  of  a  Hen  npon  land; 
and  If  this  court  can  decree  the  specific  per- 
formance of  a  parol  agreement  to  make  a 
mortgage,  then,  if  the  defendant  U  for  any 
reason  entitled  to  hare  such  mortgage,  or  Its 
equivalent,  this  ground  of  motion  falls,  even 
though  for  some  specific  reason  the  defend- 
ant might  not  be  entitled  to  the  relief  Just 
mentioned,  as  will  presently  be  seen.  That 
Is,  It  will  be  seen  that,  by  the  operation  of 
the  statute  of  limitations,  the  defendant  Is 
barred  of  relief.  The  court  will  decree  spe- 
cific performance  of  a  contract  to  glre  a 
mortgage  upon  lands  where  the  contract,  al- 
though by  parol,  has  been  executed  on  the 
claimant's  part.  Dean  y.  Anderson,  34  N.  J. 
£q.  496,  and  reporter's  note.  Taking  the  al- 
legations of  the  cross-bill  to  be  true,  which 
must  be  done  on  this  motion,  the  conditions 
exist  which  entitle  Mrs.  Van  Cleef  to  the  re* 
lief  she  seeks ;  that  Is,  the  consideration  for 
the  mortgage  passed  from  her  and  that,  too, 
upon  her  reliance  upon  the  promise  of  her 
mother  to  make  the  mortgage  claimed.  On 
the  question  of  want  of  eaoltr  generally,  the 
defendant  falls. 

This  brings  me  to  the  consideration  of  the 
second  ground  of  the  motion,  namely,  the 
statute  of  limitations.  This  has  been  speci- 
fied as  a  distinct  ground,  and  properly  so, 
under  the  rule  on  which  the  motion  Is  based, 
and  also  under  Safford  t.  Barber,  ubi  supra, 
and  the  cases'  therein  cited.  Counsel  for  the 
complainant  points  out  that  the  Hen  by  way 
of  mortgage  which  the  defendant  seeks  to 
establish  had  Its  Inception  on  December  11. 
1880,  over  27  years  ago,  and,  further,  that 
the  defendant  cannot  claim  to  I>e  in  any  bet- 
ter posltlcm  than  the  rule  that  equity  re- 
gards as  done  that  which  should  have  been 
done  would  place  her — that  Is,  that  she 
has  no  greater  equity  than  If  a  mortgage 
had  formally  been  made  and  delivered  to  her 
on  the  date  last  mentioned— and,  as  the 
cross-bill  Itself  shows  that  no  part  of  the 
principal  nor  any  Interest  has  been  paid  np- 
on the  claim,  the  statute  of  limitations  would 
be  a  bar  the  same  as  in  a  foreclosure  case 
(Blue  T.  Everett,  56  N.  J.  Eq.  455,  39  Atl. 
765;  Colton  r.  Depue,  59  N.  J.  Eq.  126.  44 
Atl.  662;  Id.,  60  N.  J.  Eq.  455,  46  Atl.  728. 
83  Am.  St.  Rep.  650),  and  that,  by  analogy 
and  upon  principle,  she  should  be  held  to  be 
barred  of  the  remedy  she  seeks  here.  Coun- 
sel for  the  defendant.  Mrs.  Van  Cleef.  con- 
tends that  the  limitation  of  20  years,  which 
would  be  necessary  to  bar  foreclosure  of  a 
mortgage,  has  not  run  because,  upon  Mrs. 
Glark'a  death  In  March,  1894,  the  fee  In  the 
lands  descended  to  her  heirs  at  law.  one  of 
whom  was  Mrs.  Van  Cleef,  who,  as  remark- 
ed. Inherited  an  equal  undivided  one-third, 
and  that  since  the  death  of  Mrs.  Clark  there 
baa  been  no  possession  adverse  to  Mrs.  Van 
Cleef,  who  It  Is  asserted  has  been  in  posses- 
sion In  law  and  In  fact  together  with  the 
other  heirs.  It  will  be  observed  that  it  was 
lesa  than  14  yean  txom  the  date  of  tlie  traiu- 


actlon  to  the  death  of  Mrs.  Clark,  and  that 
Mrs.  Van  Cleef  has  been  an  owner  of  an  un- 
divided Interest  in  the  fee  since  that  time. 
The  contention  Is  that  there  has  not  been 
20  years'  possession  adverse  to  Mrs.  Van 
Cleef,  and  that  therefore  she  is  entitled  to 
relief  the  same  as  though  her  mortgage  bad 
been  In  existence  all  the  time.  To  this  pro- 
position I  cannot  assent  After  the  death  of 
Mrs.  Clark  the  co-traiantB  of  Mrs.  Van  Cleef 
had  no  opportunity  to  assert  a  hostile  title 
to  her,  because  she  had  no  possession  as 
mortgagee,  either  of  record  or  by  matter  In 
pals,  notice  of  which  was  brought  hmne  to 
her  co-tenants.  Certainly  she  had  no  title 
of  record,  and  no  notice  In  fact  la  disclosed 
or  daUned.  To  permit  Mra.  Van  Cleef  to 
make  her  latent  and  secret  equity  the  basis 
of  a  claim  to  defeat  an  adverse  possession.  If 
In  fact  it  be  necessary  for  her  co-tenants  to 
rely  upon  any  adverse  possession,  which  I 
do  not  concede,  would  be  inequitable.  My 
judgment  Is  against  the  claim  set  up  by  the 
cross-bill  npon  this  question  of  the  statute 
of  limitations,  based  upon  a  20  years'  ad- 
verse possession.  But  whether  I  be  right  or 
wrong  in  this  view,  there  Is  another  statute 
of  limitations,  which,  to  my  mind.  Is  entirely 
dlspwltive  of  the  case  against  Mrs.  Van 
Cleef.  It  Is  the  6-year  period,  within  which 
an  action  of  assumpsit  may  be  commenced 
for  the  recovery  of  damages  for  a  breach  of 
a  simple  contract  for  the  payment  of  money, 
for,  even  If  she  were  entitled  to  an  equita- 
ble mortgage,  she  also  had  a  remedy  at  law 
for  the  recovery  of  the  amount  she  expended 
for  the  use  of  her  mother  at  her  mother's 
request.  Where  there  Is  both  a  legal  and  an 
equitable  remedy  for  the  same  cause  of  ac- 
tion, If  the  1^1  remedy  is  barred  by  lapse  of 
time  the  equitable  remedy  will  also  be  held 
to  be  barred.  Smith's  Adm'r  v.  Wood,  42  N. 
J.  Eq.  563,  17  Atl.  881. 

The  averment  is  that  Mrs.  Van  Cleef,  at 
the  special  Instance  and  request  of  her  moth- 
er, Mrs.  Clark,  laid  out  and  expended  the 
sum  of  $4,000  for  her  In  the  payment  and 
disctaai^  of  a  mortgage,  upon  her  promise 
to  execute  a  mortgage  to  Mrs.  Van  Cleef,  to 
secure  her  upon  the  land  which  she  exonerat- 
ed by  the  payment  of  the  mortgage  for  her 
mother.  The  allegation,  further.  Is  that  the 
mother  failed  and  neglected  to  make  the 
mortgage  to  her  daughter.  The  mon^  was 
advanced  December  11,  1880.  Upon  the 
breach  of  this  contract,  which  occurred  as 
soon  as  the  contract  was  made,  Mrs.  Van 
Cleef,  instead  of  resorting  to  equity  for  the 
establishment  of  a  Hen  upon  the  lands  for 
the  money  in  question,  or  for  a  specific  per- 
formance of  the  contract  to  execute  a  mort- 
gage, could  hare  sued  her  mother  In  a  com- 
mon-law court  for  money  paid  to  the  use  ot 
her  mother.  The  breach  of  all  pacol  or  sim- 
ple contracts,  whether  verbal  or  written,  or 
express  or  Implied,  or  for  the  payment  of 
money,  or  for  the  performance  or  omission 
of  any  other  act,  U  remediable  by  action  of 
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assnmpslt  Thus  It  lies  to  recorer  m^oey 
lent  the  plaintiff  to  the  defendant,  or  paid 
by  the  plaintiff  on  the  account  of  the  defend- 
ant at  bis  request  1  Gh.  PI.  *99.  In  a 
case  of  a  bill  for  an  account  of  the  prof- 
Its  of  an  estate,  received  by  the  defendant 
while  the  complainant  was  an  infant,  It  ap* 
peared  that  the  defendant  had  possession  un- 
der an  agreement  constituting  him  a  trustee 
for  the  infant  The  bill  waa  not  filed  until 
more  than  six  years  after  the  Infant  became 
of  age,  and  It  was  held  that  the  statute  bar- 
red the  action  In  equity  as  It  would  have 
hiirred  a  common-law  action  of  account,  as 
the  complainant  might  have  had  his  action 
of  account  at  law,  and  there  was  therefore 
no  necessity  for  his  seeking  relief  In  equity. 
Partridge  v.  Wells,  30  N.  J.  Eq.  176,  at  page 
179.  In  this  case  (Partridge  t.  Wells)  Vice 
Chancellor  Van  Fleet  remarked:  "The  test, 
then,  obTlously  prescribed  by  the  rule  Is, 
Had  the  suitor  a  remedy  at  law  which  he 
has  lost?  If  the  complainant  in  this  case 
bad  a  complete  remedy  at  law,  which  has 
been  lost  by  lapse  of  time,  he  Is  not  entitled 
to  the  remedy  he  seeks  here."  There  can  be 
no  doubt  of  Mrs.  Van  Cleefs  adequate  and 
appropriate  remedy  In  a  court  of  law,  In  an 
action  of  assumpsit  for  money  paid  to  the 
use  of  her  mother,  daring  the  six  years 
which  elapsed  next  after  the  date  of  the 
transaction.  This  ground  of  objection,  name- 
ly, that  the  statute  of  limitations  Is  fatal  to 
the  relief  sought  by  the  defendant,  Urs.  Van 
Cleef,  OD  her  crosa-bltl,  being  valid,  the  mo- 
tion will  prevail,  and  tbe  cro«-blll  mtnst  be 
Btmck  out 

It  18  unnecessary  to  consider  the  third 
ground  of  objection  to  the  cross-bill,  which, 
by  tbe  way,  would  not  be  considered  In  any 
event,  aS  It  Is  too  vague  and  general. 

Since  the  argument  of  this  motion  the 
death  of  the  con:^>Ialnant  has  been  suggested 
on  the  record.  This  being  so,  the  order  strtk- 
li%  out  the  crosfl-bUl  may  be  entered  nunc 
pro  tunc  as  of  August  25tb  last,  the  day  on 
which  the  matter  was  submitted.  This  Is 
tbe  usual  practice.  Dan.  Ch.  PI.  &  Pr.  (6 
Am.  Ed.)  *1017;  Bumham  v.  Dalling,  16  N. 
3.  Eq.  SIOl 


ROLL  et  aL  v.  EVERITT  flt  al. 
(Coort  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  100&) 
L  BTXI»H0K  (I  177*)— SlOOIIDABT  BVIDBIfOS. 

SecondaiT  evldeiue  of  docnments  oat  of  the 
Jnrtsffietloa  tt  the  court  Is  not  admissible  mere- 
ly upon  proof  of  that  fact  even  though  tbe 
aoeumeDti  are  the  papers  of  a  third  party  not 
laterested  In  the  pending  controversy. 

[Eld,  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  577 ;  Dec.  Dig.  |  177.*1 

2.  TSHAHCT  IK  COUHOH  (|  20*)— TAX  TlTU— 

Rights  of  Co-TKirAnrs. 
Where  one  toiant  hi  esmmon  acqnlxcsi  a 
III  titie  or  xedeana  land  £nfm  a  tax  sale,  Ua 


Vor  etber 


act  innrss  to  tbe  benefit  of  hi^  eo-twants  npon 
their  reimbutfliog  him  for  thdr  proportionate 
share  of  the  amount  i«id  by  Um. 

[Ed.  Note.— For  other  cases,  see  Tenaney  In 
Common,  Gait  Dig.  H  60,  61 ;  Dee.  Dig.  |  SO.*} 

8.  Tehanot  xm  OoiacoN  ({  80*)  —  Right  to 

CoKTaiBunoN— EirroBCEiaHT. 

A  tenant  In  commMi  who  discharges  a  lien 
npon  the  common  property  has  a  right  to  con- 
tributi<»i  fnwi  his  co-tenant  and  as  secority  is 
entitled  to  a  lien  up<m  bis  co-tenant's  share  of  ' 
the  property.  The  Hen  may  be  enforced  In 
eqoi^  by  treating  the  tax  deed  as  valid  and 
subsisting  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Tenant  In 
Common,  Cent  Dig.  H  90.  09;  Dec.  Dig.  | 
30.*] 

4.  Fastitioh  (i  19*)— RioHT  to  Bus— Oustib. 

A  tenant  In  cMmnon  who  has  been  dis- 
seised is  not  entitled  to  partition,  but  to  pre* 
vent  a  tenant  In  common  from  having  parti- 
tion, there  most  be  an  actoal  onster. 

[Ed.  Note.— For  other  cases,  sea  Fartltim* 
Cent.  Dig.  S  60;  Dec.  Dig.  |  Ml*] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Melford  N.  Roll  and  others,  execu- 
tors, against  Abraham  Everitt  and  others. 
From  a  decree  (66  Atl.  732)  advised  by  the 
Vice  Chancellor,  defendants  appeaL  Re- 
versed. 

Alan  H.  Strong,  for  appellants.  Frederick 
M.  P.  Pearce,  tor  respondents. 

SWATZB,  J.  TUB  wa»  a  bin  for  parti- 
tion. The  property  was  conveyed  1^  one 
Cotheai  to  Mary  Jane  Boll  and  Sarah  E.  Dey 
by  deed  dated  April  16^  1874.  which  purported 
to  conv^  three  tracto  of  Umd,  Including  the 
land  now  la  qnestlon.  The  complainants  are 
the  auecesBcna  la  title  of  Mary  J.  Boll,  but  It 
la  unnecessary  to  atate  In  detail  the  devolu- 
tion of  title  to  the  share  claimed  by  them. 
■  Sarah  E.  Dey'a  share  was  conveyed  by  the 
sheriff  In  1877  to  Ward  a  Perrlne  and  Abra- 
ham Everitt,  who  antHBeqnently  acquired  a  tax 
title. 

Tbe  first  difficulty  In  tbe  case  arises  out  of 
the  following  clause  In  the  deed:  "It  Is 
agreed  by  and  between  the  parties  to  these 
presents,  that  this  Indenture  shall  not  conflict 
with  the  title  of  any  part:  of  the  aforesaid 
premises  previously  sold  and  conveyed  by  said 
Alexander  I.  Cotheai  and  James  D.  Thomas, 
to  any  party  or  parties,  and  this  deed  Is  sub- 
ject to  any  such  conveyances."  The  defend- 
ants contend  that  the  property  In  question 
had  been  conveyed  by  Cotheai  and  Thomas  In 
1835  to  Peter  G.  Taylor,  and  that  therefore, 
no  title  passed  by  tbe  deed  to  Roll  and  Dey. 
They  also  claim  a  title  paramount  to  the 
complainant  by  virtue  of  a  tax  deed  from  tbe 
collector  of  taxes  dated  Jtme  4, 1877,  to  Ward 
G.  Perrlne  and  Abraham  Everitt  The  Inter- 
est of  Everitt  under  this  tax  deed  was  (jon- 
T^ed  after  his  death  by  commissioners  ap- 
pointed In  partition  proceedhigs  to  Ward  a 
Perrbiey  Oeorge  Ik  Everitt,  and  J<din  B.  Ever^ 
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itt  The  iluire  of  Qeorge  Xi.  Brerltt  snbse- 
quently  passed  by  his  win  to  his  sons  Abra- 
ham and  Wnilflm  €L— two  of  ttie  defendantB. 
The  share  of  Ward  a  Ferrlne  mbsequentlr 
passed  by  hia  will  to  other  defendanta. 

The  proof  ofFraed  of  the  all^;ed  conv^- 
ance  from  Ciotheal  and  Thomas  to  Taylor 
consisted  of  copies  of  books  of  account  of 
'Cotheal  and  Thomas  as  tmstees  containing 
record  of  sales  of  lots,  part  of  the  tracts  In 
question.  It  was  the  same  proof  that  was  re- 
sorted to  in  the  case  of  Boll  r.  Bea,  60  N.  J. 
Lew.  264,  12  Atl.  905,  and  there  held  sof- 
flclent  to  carry  the  case  to  the  Jury.  This 
ruling  was  sabsequently  approved  by  this 
court  In  BoU  t.  Bea,  67  N.  J.  Law.  647,  82 
AtL  214.  In  that  case,  however,  the  copies 
taken  from  the  trusteefl*  books  bad  been  In- 
troduced by  consent,  and  the  question  pre- 
sented was  whether  such  a  reasonable  search 
had  been  made  for  the  deed  to  Lary,  which 
was  the  one  there  In  questltm,  that  secondary 
evidence  of  Its  contents  was  permissible.  In 
the  present  case  the  defendants  seek  to  go 
further,  and,  without  having  the  consent  of 
their  adversaries,  they  seek  to  prove  the 
existence  of  a  similar  deed  to  Taylor,  not  by 
the  secondary  evidence  of  the  original  books 
of  the  trustees,  but  by  a  copy  of  that  sec- 
ondary evidence.  If  we  assume  that  the 
books  themselves  would  be  admissible  evi- 
dence, it  does  not  follow  that  a  copy  thereof 
is  admissible  because  they  are  out  of  our 
jurisdiction.  On  this  question  the  authori- 
ties are  at  variance.  In  the  last  edition  of 
Greenleaf  on  Evidence,  §  663e,  and  in  Wig- 
more  on  Evidence,  {  1213,  cases  are  cited  on 
either  side.  Thus,  in  Boyle  v.  Wiseman,  10 
Exch.  647,  it  was  held  that  the  contents  of 
a  letter  written  by  Cardinal  Wiseman,  and 
in  the  possession  of  a  resident  of  France, 
whldi  was  alleged  the  plaintiff  to  be  libel- 
ous, and  could  not  be  jffoved  by  secondary 
evidence  merely  because  the  person  who  had 
poasesslott  of  It  was  beyond  the  juriadictlon 
of  the  cour^  and  had  refused  to  deliver  it 
up  at  the  request  of  a  third  person,  who  did 
not  disclose  the  puifMse  tor  which  it  was 
wanted ;  and  In  Turner  t.  Tates,  16  How.  14, 
14  L.  Bd.  824,  secondary  evidence  of  an  In^ 
voice,  which  was  presumed  to  have  been  sent 
to  L<md(m,  was  rejected,  npon  the  ground 
that  the  depositltm  <^  the  party  In  London 
having  possession  In  that  way  should  have 
beea  taken,  or  some  vxaper  attempt  made  to 
obtain  It  On  the  other  hand,  in  Bruce  t. 
Nicolopulo,  11  Snh.  129,  whwe  It  became 
necessary  to  prove  that  the  failure  to  load  a 
vessel  in  accordance  with  a  lAarter  party 
was  dne  to  the  restraint  of  princes,  it  was 
held  that  evidence  of  the  contente  of  printed 
placards  pur];K>rtIng  to  be  signed  by  Prince 
Gortschakoff,  and  posted  at  a  Blacfe  Sea  port; 
was  admlsaible ;  and  In  Burton  v.  Drlggs,  20 
Wall.  126,  22  L.  Ed.  299,  the  court  in  Ver- 
mont admitted  secondary  evidence  of  the 
contents  of  the  books  of  a  bank  in  New  York 


Btet&  Although  tn  tbe  oidnlon  In  tUn  cue 
It  was  said  that  the  books  being  out  of  tiie 
state  and  beyond  tiie  jurisdiction  of  the 
court,  secondary  evld«ice  to  prove  their  con- 
tents was  admissibly  it  must  be  noted  that 
the  plalntUF  had  endeaT<nred  to  obtain  tiiem 
for  use  on  the  trial,  and  that  the  custodian 
refused  to  permit  them  to  go,  and  the  depo- 
sition of  the  cashiers  of  the  bank  during  the 
period  covered  by  the  controversy  was  token. 
We  think  It  would  be  quite  unsafe,  in  view  of 
the  grounds  upon  which  the  rule  torblddinff 
the  introduction  of  secondary  evidence  rests, 
to  lay  It  down  broadly  that  secondary  evi- 
dence of  documente  out  of  the  Jurlsdlctloa 
of  the  court  Is  admissible  when  that  fact 
alone  appears,  even  though  the  documente 
are  the  papers  of  a  third  party  not  interested 
In  the  pending  controversy.  It  ought  at  least 
to  aK;>ear  that  some  effort  had  been  made  to 
secure  the  original  documents.  We  are  not  pre- 
pared to  say  that  such  an  effort  ought  not  to 
Include  the  taking  of  depositions  within  the 
foreign  jurisdiction.  In  the  present  case  the 
defendante  did  nothing  to  secure  tbe  original 
documente,  and  contented  themselves  wltb 
proving  tbe  death  of  Gotheal,  and  tbe  fact 
that  be  had  resided  outside  of  the  Jurisdiction 
of  New  Jersey.  No  effort  seems  to  have  been 
made  to  ascerteln  whether  the'  documents 
were  still  ih  existence,  and,  if  so,  in  whose 
custody  they  were  to  be  found.  We  think, 
therefore,  that  the  Ylce  Chancellor  wa» 
quite  right  In  dlsregardli^  the  claim  of  the 
defendante  that  tbe  title  to  the  land  In  ques- 
tion was  In  Taylor. 

With  reference  to  tiie  tax  title,  the  '^ce 
Chancellor  held  upon  an  examination  of  the 
tax  deed  that  It  was  void  because  It  failed 
to  comply  with  the  law  then  In  force ;  but  he 
fdt  constrained  by  our  decision  in  Slockbow- 
er  T.  Kanouse,  50  N.  J.  fiq.  481,  26  Atl.  333» 
not  to  determine  that  question,  regarding  it 
as  a  question  of  pure  law.  He  therefore  held 
the  case  to  mable  the  defendante  to  estebllalk 
their  title  under  that  deed,  and  required 
tbem  to  take  pioceedlnsB  for  that  purpoee 
within  80  dajn.  TTpcm  their  faBure  to  take 
such  proceedings,  he  advised  a  decree  that  the 
premises  described  in  the  bill  are  free  and 
dear  of  any  liea  or  tocumbrance  under  and 
by  -virtue  of  Qie  tax  deed. 

We  do  not  And  it  necessary  to  detmulne 
whether  the  Court  of  Chancery  had  the  rli^t 
to  Impose  vpon  the  detendanta  In  a  partition 
suit  tbe  burden  of  estebllshlng  a  tifle  adverse 
to  that  of  the  complainant  That  question 
was  not  Involved  in  the  case.  At  tlie  time 
the  tax  title  was  acquired  Ward  Gl  Fmine 
and  Abraham  Everltt  were  tenante  In  com- 
mon with  Mrs.  Boll  by  virtue  of  tiie  sheriff's 
deed  conveying  the  Dey  title  to  them.  The 
law  Is  well,  settled  that,  wliere  one  tenant  la 
common  acquires  a  tax  title  or  redeems  land 
from  a  tax  sale,  his  act  inures  to  the  beoeflt 
of  his  co-tenant  upon  their  reimbursing  blm 
for  their  proportionate  ahare  of  tbe  amount 
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paid  by  him.  The  principle  li  In  some  of 
the  cases  put  upon  tbe  groond  of  a  conflden- 
tlal  relBtlonBhlp  between  tbe  tenuits  In  com- 
mon. 1  T Mining  Oases  In  Equity  (4  Am.  Bd.) 
68^.  Otber  cases  rest  the  doctrine  upon 
the  prindple  that  one  cannot  be  allowed  to 
acquire  a  right  his  own  d^ult  This 
principle  would  be  violated  if  a  tenant  !n 
common,  who  la  equally  obligated  to  pay  all 
the  taxes  upon  the  joint  property,  were  al- 
lowed to  aeqalre  rights  superior  to  his  co- 
tenant  defaulting  In  his  obligation,  and 
forcing  the  pnbllc  authorities  to  take  pro- 
ceedings for  the  collection  of  the  tax.  Other 
cases  seem  to  rest  tbe  doctrine  npon  the  Tlew 
that  one  who  lias  title  to  land  cannot  acquire 
a  snperior  title  by  means  of  a  tax  deed.  In 
the  view  of  these  cases,  the  acqiilsltlon  of  the 
tax  title  amonnts  to  nothing  more  than  a 
redemption  of  the  purchaser's  own  land  from 
a  11^ 

Tbe  cases  are  carefully  stated  by  Mr.  Jus- 
tice Holmes  in  Harl«y  t.  Hurley,  148  Mass. 
444,  19  N.  B.  645,  2  L.  R.  A.  172.  Tbe  rule 
has  been  held  ai^llcable  where  the  tenant  in 
common  became  such  after  tbe  tax  title  was 
acquired.  Dubois  t.  Campau,  24  Mich.  860. 
Fllan  r.  McElnley,  44  Iowa,  68.  a  case  where 
<aie  tenant  In  common  had  become  the  as- 
signee of  a  tax  certificate,  and  afterwards 
became  a  tenant  In  common  before  he  receiv- 
ed the  tax  deed ;  and  to  cases  where  the  ten- 
ant In  common  had  acquired  tbe  tax  title 
fn»n  a  third  person,  who  had  purchased  at 
the  tax  sale^  Iil<^d  t.  I^yucli^  28  Fa.  419- 
423, 70  Am.  Dee.  127. 

The  extent  to  which  tbe  courts  go  la 
well  Ulnstnted  by  Bums  r.  Byrne,  45  Iowa, 
Sas,  Bosch  T.  Huston.  7S  III  84^  and  Ctaace 
T.  Dortee^  l6  B.  L  248,  14  Aa  818,  where 
It  was  held  that  a  purchase  liy  the  husband 
of  a  tenant  in  common  woold  tniire  to  tbe 
bcn^  (tf  all  the  co-tenants  of  the  wife.  The 
ctses  are  collected  In  a  note  to  Bajt  v.  til^t- 
body,  8  Ann.  Gas.  984. 

In  the  pvesoit  case  tbe  taxes  were  assess- 
ed prl«  to  the  acquisition  of  title  1^  Porrlne 
sod  Everitt  mOm  the  sheriff's  deed.  If  tbe 
Uen  of  the  municipality  for  tbe  taxes  bad 
not  then  expired,  Perrlne  and  Bverltt  could 
<Ht]y  secure  tbe  release  of  th^  undivided 
Interest  by  payment  of  tbe  whole  tax,  and  In 
making  waxb  payment  were  only  discharging 
tbeir  obligation  to  the  public  on  account  of 
tbelr  land.  Upon  the  principles  above  stated 
they  could  not  acquire  any  title  to  the  land 
against  their  co-toiant  by  their  own  default 
If.  however,  the  lien  had  then  expired,  the 
collector  of  faxes  was  without  poww,  and  tbe 
tax  deed  conveyed  no  title. 

The  right  of  a  teuaot  In  common  who  dls- 
charges  a  lien  upon  the  common  property  is 
to  contribution  from  his  co-tenant,  and  as 
Kcorlty  he  Is  entlUed  to  a  lien  upon  his  co- 
taunts  share  of  the  pioperty.    That  lien 
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may  be  ttiforced  In  equity  by  treatlns  tbe 
tax  deed  as  valid  and  sabslsting  for  that 
purpose;  and  In  Hurley  v.  Hurley,  It  was 
held  that,  until  tbe  amount  had  bem  paid, 
the  co-tenant  had  no  right  to  the  posaesslon 
of  any  part  of  the  land  In  equity  or  at  law. 
It  was  accordingly  held  In  that  case  that  the 
petition  for  partition  was  rightly  dismissed. 
In  tbe  Hurley  Case,  however,  tbe  tenant  who 
had  paid  the  taxes  actually  took  posaesslon 
of  the  property.  In  tbe  present  case  the  land 
Is  unoccupied  land  of  which  neither  com- 
plainants nor  defendants  have  tbe  actual 
possession.  At  commbn  law  a  tenant  in  com- 
mon who  had  been  disseised  could  not  have 
the  writ  of  partition ;  and  the  reason  Is  that 
given  by  Co.  litt.  167,  in  discussing  tbe  right 
of  partition  as  between  copartners:  "Th^ 
no  longer  hold  the  estate  together."  But,  in 
order  to  prevent  one  tenant  in  common  from 
having  a  partition,  there  must  be  an  actual 
ouster.  In  the  absence  of  such  ouster,  the 
ordinary  rule  prevails  that  tbe  possession 
of  one  tenant  In  common  is  the  possession  of 
an.  roulke  v.  Bond,  41  N.  J.  Law,  627. 

The  fact  that  the  statute  authorizing  tbe 
sale  of  land  for  taxes  as  it  odsted  when  the 
tax  deed  was  made  (Uen.  St.  188S,  p.  8351, 
S  822)  authorized  the  purchaser  at  the  tax 
sale  to  hold  and  enjoy  real  estate  during  the 
term  for  which  he  purchased  the  same  does 
not  prevent  the  operation  of  this  rule.  Tbe 
tax  deed  inures  to  the  benefit  of  all  tenants 
in  common ;  and,  if  kept  alive  at  all,  is  only 
kept  alive  in  equity  for  the  purpose  of  en- 
forcing tbe  right  to  contribution.  Such  right 
is  no  bar  to  a  bill  in  equity  for  partition. 

The  result  Is  that  we  reach  the  same  con- 
clusion reached  by  the  Vice  Chancellor,  ex- 
cept BO  far  as  he  decreed  that  the  premises 
were  free  and  dear  of  any  llai  or  any  Incum- 
brance under  or  by  virtue  of  the  tax  deed. 
In  this  respect  tbe  decree  is  erroneous  and 
must  be  reversed,  and  the  record  remltied 
to  the  Court  of  Chancery,  and  a  decree  en- 
t^ed  for  partition,  which  shall  provide  that 
tbe  defendants  have  a  lien  upon  tbe  complain- 
ants' share  for  the  proportionate  part  of  the 
taxes  upon  the  property  In  question  paid  by 
the  defendants  or  their  predecessors  in  title, 
with  Interest  from  tbe  date  of  payment 
This  win  necessitate  the  taking  of  farther 
proofs.  , 


FLBCKDNERFEIN  BROS.  00.  T.  FLBOK- 

ENSTEIN. 

(Oonrt  of  Brron  and  Appeals  <rf  New  Jeis^. 

Nov.  16,  1908.) 

1.  CoNTBAOTs  ^  117*)— BssTBAnrr  or  Tbadb 
— Validitt. 

A  pravislui  in  a  contract  for  the  sale  of 
defendant's  Interest  in  a  oorporatiim,  binding 
him  not  to  engage  In,  promote,  or  give  his  name 
to,  any  similar  bnsiness  located  witnin  500  miles 
from  Jersey  <^ty  for  20  years,  was  Mily  In  pap- 
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tial  nntralnt  of  trade,  and  was  not,  therefoze, 
contrary  to  public  policy,  anleau  it  went  fur- 
ther than  was  reasonably  required  for  the  pro- 
tection and  enjoyment  of  the  business  sold,  or 
unless  the  restraint  was  so  great  aa  to  interfere 
with  the  Interests  of  the  public. 

[BU.  Note.— For  other  eases,  see  Contracts, 
Cent.  Dig.  11  564,  S55 ;  Dec.  Dig.  I  117.*] 

2.  c0^'tbacts  ({  117*)  ~  aabeeuutt  not  to 
Engage  ih  Bubinebs— Validitt. 

A  contract  not  to  engage  in  business  within 
a  n>ecified  area  for  a  specified  term  la  not  in- 
Jarfous  to  public  interests  as  long  as  the  area 
Is  no  greater  than  that  covered  by  tlie  buri- 
ness,  the  good  will  of  which  Is  sold. 

[Ed.  Note.— For  other  cases,  see  Obntracta, 
Cent  Dig.  H  6M.  S65;  Dec.  Dig.  I  117.*] 

8.  CONTBAOTS  rt  1S7*)— RseTBAINT  OF  TBADB 

— Pabtial  Illeoalttt— Sevebancb. 

Defendant,  on  selling  his  Interest  in  a  cor* 
poratlon,  agreed  not  to  engage  in  promoting,  or 
to  give  bis  name  to,  any  dmilar  business  with- 
in 500  miles  of  Jersey  Ci^  for  20  years,  field, 
that  such  contract  should  be  construed  to  re- 
strain defendant,  eithnr  in  Jersey  City  or  with- 
in 500  miles  tber^rom,  and  as  so  read  was  sev- 
erable and  sustainable  in  so  far  as  it  applied 
to  the  city,  even  if  unentbroeable  as  to  the  out- 
side territory. 

[Ed.  Note.— For  other  cases,  aee  Contracts, 
Cent.  Dig.  II  564,  S5S;  Dec.  pig.  |  187.*] 

Pitney,  Ch.,  and  Swayn,  TooTbee^  and 
Green,  JJ.,  disseutlng. 

Error  to  Supreme  Court 

Action  by  the  Fleckensteln  Bros.  Company 
against  George  Fleckensteln.  Judgment  for 
defendant,  and  complainant  brings  error. 
Reversed. 

Gilbert  Collins  and  Albert  I.  Drayton,  for 
plaintiff  in  error.  James  A.  Gordon,  for  de- 
fendant In  error. 

6UMMERE,  C.  J.  The  plaintiff  In  thla 
case,  Fleckensteln  Bros.  Company,  was  In- 
corporated in  1901,  with  a  capital  of  $40,000, 
for  the  purpose  of  manufacturing  bologna 
and  other  pork  products,  curing  bams  and 
bacon,  and  selling  these  articles,  both  at 
wholesale  and  retail.  Its  principal  places 
of  business  were  located  in  Jersey  City,  but 
its  product  was  sold,  not  only  there,  but  al- 
so in  other  places  in  Hudson,  Essex,  Union, 
and  Passaic  counties,  in  New  York  City,  and 
places  adjacent  thereto,  and,  to  a  limited  ex- 
tent. In  Pennsylvania.  Its  business  was  al- 
most immediately  a  profitable  one.  The  de- 
fendant George  Fleckensteln,  was  its  man- 
ager, and  owned  a  controlling  Interest  in  its 
stock.  On  October  6,  1902,  he  sold  out  his 
holdings  of  stock  to  one  Nlederlltz,  and  oth- 
ers who  were  associated  with  him,  thus  giv- 
ing them  the  control  of  the  corporation.  The 
consideration  for  the  sale  was  over  $24,000, 
and  for  this  payment.  In  addition  to  tlie 
transfer  of  his  stock,  the  defendant  entered 
Into  the  following  agreement  with  the  cor- 
poration :  "Jersey  City,  N.  J.,  October  6, 
1902.  For  the  sum  of  one  dollar  to  me  paid 
(receipt  of  which  Is  hereby  acknowledged) 
by  Fleckensteln  Broa  Company  of  Jersey 
City,  N.  J.,  I  do  hereby  gnarantee  and  agree 


to  and  with  said  company  that  I  will  not  di- 
rectly or  indirectly  engage  In.  promote  or 
give  my  name  to  any  business  of  the  same 
kind  or  character  aa  that  now  carried  on  by 
eald  company  within  five  hundred  miles  from 
the  city  of  Jersey  City,  N.  J.,  at  any  time 
within  the  period  of  twenty  years  from  the 
date  hereof.  George  Fleckensteln.  Witness, 
Henry  Nlederlltz."  In  less  than  five  months 
after  the  making  of  this  agreement  the  de- 
fendant became  interested  in  a  com[>etiDg 
business  established  in  Jersey  City,  under  the 
name  of  R.  E.  Fleckensteln  &  Co.,  and  this 
suit  was  brought  to  recover  the  damages  re- 
sulting to  the  company  from  the  breach  of 
his  contract  The  trial  of  the  cause  resulted 
In  a  nonsuit,  the  court  below  being  of  opin- 
ion that  the  contract  was  one  which  Imposed 
an  unreasonable  restraint  upon  trade,  and 
was  therefore  invalid;  that  it  was  indivis- 
ible, and  therefore  not  enforceable,  even 
within  the  territory  of  Jersey  City.  The  cor- 
rectness of  this  ruling  Is  now  challenged  by 
the  plaintiff. 

The  contract  In  question  Is  one  whlcb  Is 
In  partial  restraint  of  trade.  It  Is  therefore, 
under  all  the  cases,  not  objectionable  to  pub- 
lic policy,  unless  It  goes  further  than  Is  rea- 
sonably required  for  the  protection  and  enjoy- 
ment of  the  business  sold,  or  unless  the  re- 
straint Is  BO  great  as  to  Interfere  with  the  In- 
terests of  the  public.  And  it  may  be  added 
that  the  trend  of  opinion  of  the  present  day 
Is  that  such  a  contract  is  not  injurious  to  the 
public  interests,  so  long  as  the  area  within 
which  the  bttsinesa  la  restrained  is  no  great- 
er than  Is  covered  by  the  business  whose  good 
will  has  been  sold.  Page  on  Contr.,  vol.  1,  | 
378,  and  cases  dted.  Whether  a  contract 
which  extends  the  area  of  restraint  beyond 
the  territory  within  which  the  bnslness  n 
being  carried  on  at  the  time  of  Its  sale  im- 
poses an  unreasonable  restraint  upon  trade 
is  a  question  upon  which  courts  differ.  The 
preponderance  of  view  seems  to  be  that  it 
does.  Nevertheless  there  Is  much  force  In  the 
contention  that  a  person  who  purchases  the 
good  win  of  a  business,  with  the  purpose  of 
extending  Its' scope,  Is  entitled  to  bargain 
with  his  vendor  against  competition  within 
the  territory  Into  which  be  designs  to  ex- 
tend It,  and  that  such  a  contract  Is  not  op- 
posed to  public  policy  when  the  area  which  It 
embraces  Is  not  greater  than  that  which  the 
parties  may  fairly  anticipate  the  «ctended 
business  will  cover.  "It  Is  of  public  inter- 
est that  the  owner  of  a  business  who  desires 
to  sell  it  shall  be  able  to  get  a  fair  price  tor 
It,  and  that  his  purchaser  shall  be  able  to  ob- 
tain by  his  purchase  tbat  which  he  desires 
to  buy.  Obviously  the  only  practical  mode 
of  accomplishing  that  purpose  is  by  the  ven- 
dor's contracting  for  some  restraint  upoD  hla 
acts  preventing  him  from  engaging  in  the 
same  business  In  competition  with  that  which 
he  has  sold."  Tr«3iton  Potteries  Go.  t.  Olt- 
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pbant,  68  N.  J.  Eq.  S14.  43  Atl.  726.  46  I*.  R. 
A.  255,  78  Am.  St  Rep.  612.  And  jnst  as 
obviously  the  valne  of  the  sood  will  1b  en- 
banced  by  affording  to  the  vendee  protection 
against  competition  from  the  vendor  within 
the  territory  Into  which  both  parties  under- 
stand the  vendee  pn^Kwes  to,  and  may  rea- 
sonably expect  to  be  able  to,  extend  the  bnsl- 
nesa. 

If  a  contract  having  the  Kope  soggeBted 
doee  not  Impose  an  unreasonable  restraint 
upon  trade,  it  would  seem  that  the  question 
trbether  the  area  which  was  embraced  in  a 
given  contract  was  greater  than  was  required 
for  the  full  protection  of  the  vendee  must  or- 
dinarily be  one  of  tact  to  be  det^ialned  by  the 
lory,  rather  than  the  court,  when  an  action 
at  law  Is  brought  for  Its  breach.  As  was 
pointed  out  In.  the  Trenton  Potteries  Case, 
supra.  In  the  days  when  orders  and  responses 
had  to  be  transmitted  by  mall,  and  the  mall 
vaa  carried  by  stagecoach  and  goods  were 
transported  by  pack,  or  wagon,  the  area  of 
the  trade  of  a  manufacturer  or  tradesman 
was  necessarily  limited  by  these  conditions. 
Now  that  orders  and  responses  may  be  trans- 
mitted over  hundreds  of  miles  by  telegruph 
and  telephone,  and  quick  transit  may  be  had 
for  goods,  either  by  express  or  freight,  com- 
petition has  assumed  altogether  different  pro- 
portions, ami  what  would  have  been  at  one 
time  merely  a  burden  upon  the  vendor  may 
now  be  essential  to  the  reasonable  protection 
of  the  vendee.  The  case  in  tiand,  however, 
does  not  require  a  determination  of  the  ques- 
tion whether  or  not  such  a  contract  as  that 
Indicated  imposes  an  unreasonable  restraint 
npon  trade:  By  the  terms  of  the  agreement 
sued  npon  the  defendant  promised  not  to 
engage  In  a  competing  business  "within  five 
hundred  miles  from  the  city  of  Jersey  City," 
Taken  literally,  this  language  does  not  In- 
clude the  city  of  Jersey  City  within  the  area 
of  protection ;  and  yet,  when  It  is  remember' 
ed  that  the  principal  business  of  the  corpora' 
tlon  was  carried  on  in  that  city,  It  cannot 
be  doubted  that  both  parties  Intended  by  the 
words  used  to  Include  it  In  the  territory  with- 
in which  the  defendant  agreed  not  to  carry 
on  a  competing  business.  Bo  construed,  the 
contract  may  fairly  be  read  as  binding  the 
defendant  not  to  engage  In  a  business  of  the 
character  conducted  by  the  corporation,  "ei- 
ther In  the  <dty  of  Jersey  City  or  within  five 
hundred  miles  from  that  city."  Reading  it 
thns,  the  description  of  the  area  within 
which  the  contract  restrains  the  defendant 
)8  a  divisible  one,  embracing  not  one  whole 
area,  but  two  areas  disjonctiveiy  described. 
Assuming  that  the  restraint  contracted  for, 
so  tar  as  U  embraces  territory  outidde  of 
Jersey  City,  Is  unreasonable,  and  that  the 
contract  Is  to  that  extent  Invalid,  neverthe- 
less, bi  respect  to  Jersey  City,  It  was  clearly 
necessary  &)r  the  protection  of  the  business 
as  It  existed  at  the  time  of  the  sale,  and  to 


that  extent  Is  not  in  opposition  to  public  pol- 
icy, and  may  be  enforced.  Trenton  Potteries 
Co.  V.  OUphant,  supra. 

It  is  said  that  a  construction  which  makes 
the  area  embraced  in  this  contract  divisible 
Is  a  forced  one;  that  the  words  used  in  the 
contract  describe  an  Indivisible  area,  and  ex- 
press the  Intention  of  the  parties  in  that  re- 
gard. I  cannot  think  so.  Ordinarily  It  Is  a 
reasonable  presumption  that  parties  intend 
to  make  a  valid  contract ;  that  in  a  case  like 
the  present  they  design  to  provide  a  restraint 
which  will  be  reasonable,  in  their  Judgment, 
for  the  protection  of  the  purchaser  in  tt^e 
enjoyment  of  the  subject  of  the  purchase 
(Treuton  Potteries  Case.  58  N.  J.  Bq.  517,  43 
Atl.  723,  46  L.  R.  A.  256.  78  Am.  St  Rep. 
612).  and  I  see  nothing  In  the  language  used 
by  these  parties  which  requires  the  conclu- 
sion that  their  Intention  was  that,  unless  the 
full  measure  of  protection  afforded  to  the 
plaintiff  by  the  contract  was  capable  of  en- 
forcement against  the  defendant,  there 
should  be  no  protection  at  all  against  compe- 
tition by  the  latter.  The  construction  of  this 
contract  which  makes  the  description  of  the 
restricted  area  divisible  Is  certainly  a  pos- 
sible one;  and  It  seems  to  me  that,  when  a 
vendor  endeavors  to  steal  from  his  vendee 
the  business  which  he  has  sold,  having  In  his 
[>ocket  the  moneys  which  were  paid  to  him 
for  It  courts  should  be  diligent  in  the  en- 
deavor to  find  a  way  to  prevent  the  consum- 
mation of  BO  fraudulent  a  scheme.  As  was 
said  by  Lord  Macnaughten  in  Nordenfelt  v. 
Maxim,  etc.,  Co.,  App.  Cas.  1894,  p.  573,  In 
speaking  of  a  case  like  the  present,  it  seems 
almost  absurd  to  talk  of  public  policy  In  con- 
nection with  such  a  case.  It  is  a  public 
scandal  when  the  law  is  forced  to  uphold  a 
dishonest  act;  and  the  public  suffers  no  in- 
Jury  In  being  deprived  of  the  privilege  of 
dealing  with  a  man  who  Is  carrying  on  his 
business  In  violation  of  his  solemn  engage- 
ment not  to  do  so. 

The  construction  of  the  present  contract 
which  makes  the  territory  It  embraces  divis- 
ible. Is  as  I  have  said,  a  possible  one.  That 
being  BO,  public  policy,  which  Is  best  sub- 
served by  the  administration  of  Justice,  re- 
quires that  it  Bhould  be  adopted. 

The  Judgment  imder  Teview  wUl  be  re- 
versed. 

PITNEY.  Cb.,  and  SWA7Z11,  YOOBHBBS. 
and  QRBENt  JJ^  dissent 


HATHIS  V.  STEVBNSON. 
(Court  of  Ghancsiy  of  New  Jersey.   Oct  81. 

i90a) 

1.  EXEOUTOBS  ARD  AOHIiriaiSATOBa  <|  437*}^ 

Aonons  —  LraiTATioNB  —  Bab  of  Action 
Aqainst  Estate. 

OrpbaDs'  Court  Act,  Act  Jane  14,  1898, 
I  67  (P.  li.  p.  738),  requires  a  decedent's  cred- 
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Iton  to  brfnff  tiielr  cWma  axalnst  the  estate 
within  «  certain  time.  Section  70  (page  740) 
ban  a  claim  not  made  within  that  time,  and 
eection  71  (page  740)  providee  that  the  ex- 
ecutor mar  give  written  notice  that  the  claim 
Is  dimatea,  when  the  creditor  most  commence 
rait  therecm  within  three  months  from  sadi 
notice,  or  the  claim  will  be  barred.  Complain- 
ant'ft  claim  for  money  loaned  her  husbahd  dor^ 
Ing  bis  lifetime  was  dispated  by  the  executor, 
and  snit  was  not  broaght  thereon  within  three 
months.  Held,  that  the  purpose  of  the  statutes 
being  to  effect  a  speedy  settlement  of  estates, 
section  71  applied,  as  a  general  rule,  to  suits 
in  equity,  as  well  as  legal  actions,  and  com- 
plainant's suit,  having  been  brought  in  equity 
only  because  of  the  relationship  when  the  debt 
was  created,  was  barred  by  her  failure  to  bring 
it  within  the  required  time. 

[Ed.  Note.— For  other  cases,  see  Bzecaton 
ftDd  AdmlntotntoTB,  Gent  I^.  |  1768;  Dee. 
Dig.  i  487.*] 

2.  WoBDs  AND  PHBAflBft— "Suit.'* 

The  term  "suit,"  though  frequently  used  to 
include  both  actions  at  law  and  suits  In  equity, 
Is  more  appropriately  applied  to  the  latter. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phnses,  yoL  7,  pp.  6768-6778;  Tid.  8,  p. 
7809.j 

Suit  by  Elizabeth  Mathls  against  Charles 
R.  Btevetmm  as  execator  ot  William  Uathis, 
deceased.  Decree  for  deSendant 

The  bill  iB  filed  by  a  widow  against  the 
aecutor  of  her  deceased  hnsband,  to  recover 
moneiy  alleged  to  liave  beea  loaned  hy  her  to 
her  husband  in  his  lif&time. 

The  plea  asserts  that  complainant  presented 
her  said  claim,  In  writing,  to  defendant,  and 
that  defteidant  gave  notice,  In  writing, '  to 
complainant  13iBt  ber  claim  was  disputed, 
and  ttiat  this  salt  was  not  brought  nntU  after 
the  raplratlon  of  three  monQis  from  the  time 
of  the  clTlng  of  such  notice,  and  tliat  the 
sarrogate  has,  by  final  decree,  ordered  that 
all  creditors  of  defSndanfs  testator  who 
hare  not  bronght  In  tiielr  claims  Shall  be 
barred  from  any  action  therefor  against  de- 
fendant 

The  plea  has  been  set  down  for  bearing  to 
determine  Its  snffldency  as  a  bar  to  recoT^. 

Thompson  &  Cole,  for  complainant  French 
Richards,  for  defendant 

LBAMINQ,  V.  O.  (after  stating  the  facts 
as  above).  It  is  contended,  In  b^alf  of  com- 
plainant, that  the  provisions  of  oar  statate 
barring  claims  against  executors  do  not  con- 
template claims  of  the  nature  of  tbe  present 
one,  over  which  a  court  of  law  cannot  take 
Jurisdiction.  I  am  tunable  to  reach  that  con- 
clusion. While  a  court  of  law  will  not  enter- 
tain Jurisdiction  over  an  action  by  a  wife 
against  her  husband,  or  of  a  widow  against 
her  deceased  hUBl>and's  executor,  for  a  debt 
due  from  the  husband  to  the  wife,  the  Juris* 
diction  of'  a  court  of  equity  to  maintain  such 
a  suit  has  long  been  recognized;  and  I  find 
nothing  In  either  the  terms  or  the  policy  of 
our  statute  barring  claims  against  execators 
which  indicates  that  the  statate  relates  alone 


to  actions  at  law.  SecUon  67,  Orphans* 
Court  Act  (Act  June  14,'  1898  [P.  L.  1898.  p. 
738]),  requires  "creditors  of  the  decedent  to 
bring  In  their  debts,  demands  and  claims 
against  his  estate"  within  the  time  there- 
in spedfled.  SecUon  70  provides  for  a  final 
decree  barring  a  creditor  who  has  not  bronght 
in  his  claim  wltbln  tbe  time  limited,  and  en- 
acts that  such  credftor  "fltaall,  by  such  decree 
be  forever  barred  of  his  or  her  action  there- 
for against  sudi  executor.**  Section  71  pro- 
vides tbat  when  a  claim  Is  presented  the  ex- 
ecator may  In  writing  give  notice  that  the 
claim  is  dlq>uted,  and  in  such  case  "such 
creditor  shall  bring  suit  ttierefor  in  Chree 
montilis  from  the  time  of  giving  such  notice ; 
and  In  any  suit  not  commenced  witbin  said 
time,  said  decree  Shall  bar  any  recovery  ot 
the  account  or  part  so  dlqpnted,  as  If  said 
debt  or  claim  had  not  been  presented  within 
the  time  so  limited  by  the  court"  It  will  be 
observed,  by  reference  to  the  provisions  of 
the  statute  above  quoted,  that  the  terms  of 
the  statute  clearly  Include  any  debt  of  tbe 
deceased,  without  limitation  as  to  the  court 
where  bu<4)  debt  must  be  recovered,  ^e  re- 
quirement that  "suit"  shall  be  ccramenced 
witbin  three  months  from  the  time  tbe  dalm 
Is  disputed  contains  no  sngs^tlon  that  an 
action  at  law  Is  alone  contemplated.  Th» 
term  "suit**  though  frequently  used  to  In- 
clude an  action  In  a  court  of  law,  as  well  aa 
a  suit  in  a  court  ot  equity,  Is  more  appro- 
priately applied  alone  to  the  latter.  See 
Black's  Law  Dictionary,  title  "Suit"  Tbe 
weU-recognlzed  spirit  and  purpose  of  the  pro- 
Tlslons  of  the  statute  under  constderatloa 
also  indicate  that  the  intention  of  its  fram- 
ers  was  to  require  a  creditor  to  litigate  a 
claim  for  tbe  recovery  of  an  alleged  indebt- 
edness of  deceased,  within  the  time  spedfled, 
without  limitation  aa  to  the  court  in  which 
each  claim  of  Indebtedness  should  be  appro- 
priately asserted.  It  has  been  repeatedly 
held  that  the  general  imrpose  of  tbe  statute 
is  to  ^ect  a  speedy  settlem^t  of  estates  or 
deceased  persons.  Newbold  v.  Fennlmore, 
68  N.  J.  Law,  807,  809,  21  Atl.  930;  Bmson 
V.  Allen,  62  N.  J.  Law,  491,  493,  41  AtL  T03 ; 
Simons  T.  Forster,  78  N.  J.  Law.  888,  841,  63 
Atl.  858.  With  such  general  leglslatlTe  par* 
pose  in  view  no  reason  suggests  Itself  why 
the  stetutory  requirement  shouldi  not  be 
held  to  Include  suits  In  equity  as  well  as  ac- 
tion at  law. 

I  have  not  undertaken  to  Inquire  whether 
it  may  not  be  possible  for  some  class  of  equi- 
table claims  to  arise  against  tbe  estate  of  a 
deceased  person,  tbe  assertion  of  which  may 
not  fall  within  the  provisions  of  tbe  act. 
But  where,  as  here,  the  claim  Is  for  the  re- 
covery of  a  debt  arlsiiu;  from  money  loaned 
by  a  wife  to  ber  husband,  and  the  asscrtloo 
of  tile  cialm  falls  within  tbe  Jurisdiction  of 
die  court  of  chancery  only  because  tbe  indebt- 
edness arose  at  a  time  whm  tiie  rdatlonsblp^ 
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of  bnsband  and  wife  extoted,  I  am  entirely 
clear  Qiat  both  tbe  terms  and  q>lrlt  of  Uw 
act  most  be  beld  to  Indnde  each  a  claim. 
I  wlU  adTlw  on  order  sostaliiliis  tliA  plea. 


EINNBT  ▼.  PHILADBLFHIA  WATCH 
■     0A8D  00. 
<C«iit  of  Bnon  and  Appeal!  of  New  Jttatj. 
Nov.  16, 1908.) 

1.  CORTudn  d  323*)  —  ACTIONB— QmEBTIOHB 
rOB  JUBT— PnFOBlUIfCB. 

Whether  a  cootiact  has  been  performed  U 
a  JQIT  queetion,  if  there  U  eyidence  from  which 
It  might  properly  infer  that  the  plaintiff  had 
performed  Its  a«ieement  In  rabatautlal  oompll- 
ance  with  its  term*. 

[Ed.  _  Note.— For  other  caeaa^  m  Gimtracta, 
CeaL  Dig.  U  1543-1548;  Dee.  Dig.  |  82S.*] 

2.  EhriDBKOB  (S  646»)~App«ax  akd  Ebboi  (| 
971*>— OFimoR  Btidbrcs— ElcpnTB— QuAir 
moAnoi*— Rktixw— DiscBETiON  or  Cousi. 

Hie  qualification  of  an  expert  witceaa  resta 
(anely  within  the  discretion  of  the  trial  conrt, 
and  Its  fisding  will  not  be  reviewed  on  writ  of 
error,  if  there  be  legal  evidence  before  tbe  trial 
court  to  Jiutify  its  finding. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  2363;  Dec  Dig.J  646;*  Appeal 
and  Brror,  Cent  Dig.  I  ^!2;  Dec.  Dig.  I 


8.  GoiraiAOTB  (I  S^*)— AcnOHB— BVIDENCB— 
ADMZBSIBtLinr. 

The  defendant  lotrodaced  in  evidence  a  let- 
ter, written  by  It  to  the  plaintiff.  complaininK 
that  a  chimney  erected  by  plaintiff  for  defencf 
ent  was  defective,  and  the  plaintiff  replied,  by 
letter,  that  he  was  willing  to  repair  any  de- 
fecu  in  the  chimney  which  might  be  pointed 
oat  To  this  no  reply  was  nuide,  nor  oppor- 
binlty  afforded  tbe  plaintiff  to  make  any  re- 

Eiirs;  bat  the  defendant  proceeded  to  demol- 
h  tbe  chimney,  althoneh  the  contract  between 
the  parties  reqntred  the  plaintiff  to  repair, 
free  of  charge,  daring  a  period  of  five  years,  any 
defects.  Seid,  that  plaintiff's  letter  was  not  in- 
competent, immaterial,  or  Irrelevant  on  the 
qnemon  of  the  snbetantial  perfmmanca  of  ita 
cmtract  by  the  plaintiff. 

[Bd.  Note^For  other  easea,  aee  Gontracts, 
Dee.  Dig.  I  840.*] 

4.  ArPKAZ.  AITD  Bbbob  (|  1047*}  —  Haxhlebs 
Gaaoa— WiTHDHAWAL  of  Evidence. 
The  plaintiff  offered  a  letter,  written  by  It, 
which  was  admitted  in  evidence  over  deiend- 
»ae»  objection.  At  tlte  dose  of  the  case  plain- 
tiff moved  for  permliwioD  to  withdraw  the  let- 
ter  which  was  granted.  Held,  that  the  defend- 
ant Buffered  no  Injnry  from  thia  proceediiu;; 
for  if  the  letter  was  properly  admitted,  and  ihe 
defendant  desired  that  it  remain  in  evidence,  it 
bad  the  right  to  offer  it  on  ita  own  behalf, 
which  it  neglected  to  do. 

[Bd.  Note.— For  other  case*,  aee  Appeal  and 
Error,  Dec.  Dig.  I  1047.*] 

Parker,  Yredenborgh,  Orsoi,  and  Gray,  JJ., 
dissenting. 

(Syllabna  by  the  CoartO 

Error  to  Sopreme  Court. 

Action  by  George  H.  Elnney  against  tiie 
nuiaddphla  Wat(fh  Case  Company.  Jodg- 
meat  for  plaintiff,  and  defendant  bringi  er- 
ror. Affirmed. 


QaBklll  A  Gaaklll,  for  plaintiff  in  error. 
Wllaon*  Carr  A  Staclchonae^  for  defendant  In 

BEBGEN,  J.  The  Weber  Steel  Concrete 
Chimney  Company  contracted  to  bolld  a  fao- 
torj  chimney  for  the  Philadelphia  Watdi 
Oaae  Company,  the  agreed  price  being  94,000, 
of  which  $1,600  was  paid  during  constnic- 
tion;  and  thla  suit  was  brougtat  to  recover 
the  residae,  payment  havl^  been  refused 
because,  as  defendant  claims,  the  work  bad 
not  been  performed  In  substantial  compliance 
with  the  contract.  The  plaintiff  sues  as  as- 
signee of  the  Weber  Company.  At  tbe  cloae 
of  the  plalntlfTs  case  defendant  moved  for 
a  direction  in  Its  favor  for  f 1,600,  the  amount 
paid  on  the  contract  price,  upon  tbe  ground 
tiiat  the  plaintiff  had  not  shown  that  the 
contract  had  been  performed  or  the  chimney 
constructed  in  a  "flrstpdaas  and  woAman- 
llke  manner,"  and  also  that  tbe  construction 
bad  not  been  aK>roved  and  accepted  by  Dr. 
Drysdale,  as  defendant  insists  is  required 
tbe  contract  This  motl<m  was  refused,  an 
exception  taken,  and  error  assigned  tbweon. 

On  the  questton  of  performance  there  was 
evidence  from  which  a  Jury  ml^t  properly 
infer  ttiat  the  work  had  been  dme  In  a  flrst< 
class  and  workmanlike  manner,  substantially 
as  required  by  the  contract,  and  ther^ore  a 
question  of  fact  for  the  determination  of  a 
Jury  was  presented.  On  the  other  point, 
viz.,  that  the  character  of  the  work  was  sub- 
ject to  tbe  approval  of  Dr.  Drysdale,  it  ap- 
pears that  tbe  Weber  Company  submitted  a 
proposal  and  speclflcatlwis  containing  a  state- 
ment of  tbe  materials  to  be  used  and  the 
character  of  the  proposed  work.  Below  the 
signature  of  tbe  Weber  Company  to  the  pro- 
posal and  spedflcations  there  an>ears  the 
following:  "Subject  to  the  approval  and  ac- 
ceptance of  Dr.  W.  A.  Drysdale"—- and  at  the 
b^innlng  thereof:  "Approved  August  17. 
'06.  W.  A  Drysdale."  It  la  admitted  that 
Dr.  Drysdale  did  approve  the  proposal  and 
specifications,  and  tbe  record  shows  that  the 
approval  bears  the  same  date  as  that  on 
which  tbe  proposal  was  submitted.  We  are 
satisfied  that  tbe  approval  required  related  to 
the  form,  and  not  to  tbe  fulfillm^t,  of  tbe 
proposal  and  specifications.  Tbls  view  Is 
supported  by  the  fact  that  tbe  approval  as 
to  form  was  obtained  before  tbe  proposal  was 
submitted,  and  also  a  part  payment  was 
made  by  the  defendant  without  any  approval 
of  the  work,  as  it  is  now  contended  by  the 
defendant  the  contract  required.  In  addition 
to  this,  the  defendant,  in  a  letter  addressed 
to  tbe  Weber  Company,  dated  December  8, 
1006,  said  that,  as  a  condition  of  acceptance, 
it  "would  require  the  chimney  to  be  approved 
by  an  expert  of  our  own  selection,"  which 
would  not  be  necessary  If  It  had  already 
contracted  for  the  aK>roval  of  Dr.  Drysdale. 
Tbe  motion  for  direction  was  not  renewed 
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after  the  entire  case  was  closed,  and  defend- 
ant relies  upon  the  alleged  error  In  refus- 
ing to  take  the  case  from  the  Jury  when  the 
plalntlfr  rested.  We  find  do  error  In  the 
reAisal  to  which  the  excqtUoni  on  this  point 
are  directed. 

The  defendant  also  assigns  error  on  ex- 
ceptions relating  to  the  admission  of  expert 
testimony.  We  have  carefully  examined  the 
proofs  relating  to  the  qualiflcatlons  of  the 
expert  witnesses,  and  are  of  opinion  that 
there  was  sufficient  legal  evidence  to  Justify 
the  finding  of  the  trial  court  that  the  wit- 
nesses had  the  necessary  experience  to  quali- 
fy them  to  give  an  expert  opinion.  The  qual- 
ification of  an  expert  Is  to  be  determined  by 
the  trial  court  as  a  question  of  fact,  and  Its 
C(mcluBlon  will  not  be  disturbed  on  error. 
If  there  be  legal  evidence  to  support  the 
finding  that  a  witness  has  the  necessary  ex- 
perience to  qualify  him  to  give  opinion  evi- 
dence. Mr.  Justice  Dixon,  in  speaking  for 
this  court  in  Convery  t.  Conger,  53  N.  J.  Law, 
468-476,  22  Atl.  43,  648,  regarding  the  ex- 
ercise of  Buch  a  discretion,  quoted  with  ap- 
proval from  Bacon  v.  Williams,  13  Gray 
(Mass.)  525,  that  "this  court  would  be  slow  to 
revise  a  ruling  on  such  a  question,  unless  the 
error  was  very  plain  and  palpable." 

Two  lettCTB  were  admitted  in  evidence 
over  objection  by  the  defendant — one  dated 
February  7,  1907,  whi<!h  It  is  admitted  was 
prior  to,  and  the  other  April  26,  1907,  after, 
the  commencement  of  this  suit  Both  letters 
were  written  by  the  attorneys  of  the  Weber 
Company  to  the  defendant,  but  no  objection 
to  their  admission  was  rested  upon  any  lack 
of  authority  In  the  attorneys  to  act  for  the 
Weber  Company  in  making  the  offer  to  re- 
pair, as  expressed  in  the  letters.  The  letter 
of  February  7,  1907,  has  not  been  printed  as 
a  part  of  tbe  case  prepared  by  the  ptalotlff 
in  error,  and  we  have  no  knowledge  of  its 
contents  beyond  that  dladosed  by  counsel 
when  he  offered  It  In  evidence,  which  was 
that  it  contained  an  offer,  on  the  part  of  the 
Weber  Company,  to  repair  any  defects  In 
the  chimney  which  were  pointed  out,  or  to  be 
imlnted  out,  and  a  request  that.  If  any  ex- 
isted, an  opportunity  be  given  to  repair  the 
same.  The  objection  to  Its  admission  was 
that  it  was  Incompetent,  immaterial,  and  tr- 
retevant  to  the  Issue;  but  no  objection  was 
made  ^at  tbe  contents  of  the  letter  was 
other  than  as  stated,  and  If  the  defendant 
wished  to  rely  upon  any  other  matter  it 
should  have  printed  tbe  exhibit  as  a  part 
of  the  record.  The  case  shows  that  the  de- 
fendant had  previously  written  to  the  Web- 
er Company  that  the  construction  of  the 
dhinmey  was  defective,  and.  If  It  should  con- 
clude to  accept  it,  that  it  would  not  do  so 
unless  it  was  famished  with  a  bond  to  in- 
demnify it  against  any  loss  It  might  sustain 
by  reason  of  the  chimney  not  being  properly 
erected,  and  that  It  would  in  any  event  re- 
quire the  chimney  to  be  aK>roved  by  an  ex- 
pert of  its  own  selection.   In  view  of  the 


fact  that  the  defendant  liad  offered  this  let- 
ter In  evidence  which  contained  a  general 
complaint  of  the  character  of  the  wwk.  we 
can  see  no  reason  why  It  was  not  competent 
for  the  plaintiff,  in  rebuttal,  to  show  that  It 
had  notified  the  defendant  tiiat  It  would  re- 
pair any  defects  that  might  he  pointed  out. 
Its  contract  required  it  to  r^alr,  free  of 
charge,  for  a  iperlod  of  five  years,  any  de- 
fective material  or  WMrkmanshlp ;  and  it 
was  manif^tly  proper  that  It  should  have 
pointed  out  to  it  tbe  defects  complained  of, 
and  be  afforded  an.  opportunity  to  remedy 
them  before  the  defendant  was  Justified  in 
tearing  down  and  destroying  the  chiimwr*  as 
It  afterwards  did. 

In  the  letter  of  April  26,  1907,  sent  to  de- 
fendant after  suit  was  commenced,  the  Weber 
Company,  after  stating  that,  although  Its 
CTgineer  had  reported  to  It  tliat  the  chimney 
conformed  to  the  speclflcations,  yet,  as  the 
defendant  contended  that  the  lower  ring  of 
the  chimney  was  soft,  and  In  consequence 
rendered  unstable,  offered  to  renew  this  sec- 
tion, and  inquired  whether  the  defendant 
was  willing  to  [termit  the  chlnmey  company 
to  replace  the  ring.  After  counsd  had  dos- 
ed their  argum^t  to  the  Juiy  the  plaintiff 
asked  permission  to  withdraw  the  letter,  and 
to  have  the  Jury  Instructed  that  they  should 
disregard  It  This  was  permitted,  and  an 
exception  taken  to  such  ruling.  If  it  be  con- 
ceded that  the  admission  of  the  letter  was 
on  error,  it  worked  no  Injury  to  the  defend- 
ant; for  the  same  offer  to  repair  was  con- 
tained m  the  letter  of  February  7,  1907,  and 
in  addition  to  tbe  offer  It  contained  a  notice 
that  If  the  property  was  destroyed,  wblcb 
defendant  threatened,  it  would  be  held  liable 
for  the  loss  which  the  Weber  Company 
might  sustain  thereby.  It  appeared  that  de- 
fendant had  taken  down  the  (Aimney,  after 
suit  was  brought  and  before  the  trial,  in 
disregard  of  the  notice.  In  offering  to  with- 
draw the  letter  from  the  consideration  of 
the  Jury,  the  plaintiff  was  endeavoring  to 
cure  any  error  arising  from  Its  admission,  a 
proceeding  to  which  the  defendant  objected, 
upon  the  ground  that,  the  letter  having  been 
admitted  and  rend  to  the  Jury,  It  was  en- 
tltled  to  have  It  remain  as  an  exhibit  In  the 
cause,  altliougb  It  was,  as  it  claims,  irrele- 
vant and  immaterial.  It  Is  a  sufficient  an- 
swer to  this  objection  to  say  that,  If  the  de- 
fendant was  injured  or  iwejudlced  by  the 
withdrawal  of  the  letter,  it  was  within  its 
discretion  to  Immediately  offer  it  on  its  own 
behalf,  and,  If  the  offer  had  been  refused, 
an  exception  to  such  ruling  could  have  been 
taken.  The  defendant  did  not  do  this,  bat 
chose  to  stand  on  the  all^^ed  erroneom  ruling 
of  tbe  court  in  permitting  the  plaintiff  to 
withdraw  the  letter.  We  are  of  opinion  that 
tbe  record  discloses  no  error  on  this  branch 
of  the  case. 

Error 'was  also  assigned  on  that  part  of  the 
charge  to  the  Jury  which  Instructed  tbem 
that  tbe  defendant  was  bound  to  afford  the 
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plaintiff  a  reasonable  opportnnlty  to  repair 
say  defects,  and  If  such  defects  could  have 
\xt3i  remedied  within  a  reasonable  time,  and 
wltbout  loss  to  the  defendant,  It  had  no  right 
to  demollfdi  the  cfahnney  without  affording 
SDdi  opportmilty.  We  find  no  error  in  this, 
for  by  the  contract  the  Weber  Company 
sgreed  to  r^lr  any  defects,  and  certainly 
tbe  def^idant  was  bound  to  afford  It  an  <^ 
portnnity  to  do  so  within  a  reasonable  time 
after  they  were  discovered. 

We  have  ccmsldered  the  other  assignments 
of  error  presented  for  consideration,  and  do 
not  find  in  any  of  them  any  legal  jostlflca- 
tlon  for  ft  reversal. 

Tbe  Judgment  below  Is  affirmed. 

PARKER,  VREDBNBDRGH.  QREBN,  and 
6BAT,  33^  dissent. 


BROWN  et  al.  t.  NEW  JICRSET  SHORT 

LINE  R.  CO.  (two  cases). 

(CoQrt  of  Errors  and  Appeals  of  New  Jersey. 
Not.  16,  1008.) 

1.  Etidxncb  (S  646*)  —  Opirioh  Etiderce  — 
Valuk  op  L&hd. 

Upon  tbe  tila)  of  Issnea  embracing  tbe  mar- 
ket value  of  land  taken  under  condemnation 
pToceedlngs  for  the  use  of  a  railroad.  It  Is  with- 
in th«  discretion  of  the  trial  conrt  to  admit  in 
evidence  opinims  of  witnesses  as  experts  npon 
Buch  TSlne,  if  it  appears  from  their  preliminary 
examination  before  the  court,  they  have  acauir> 
ed  some  speda]  knowledge  of  that  subject  from 
tales  of  other  land  when  made  under  conditions 
disclosed  in  the  fcdlowing  opinion. 

[Ed.  Note.— For  other  cases,  see  Gvidence, 
Cent  Dig.  I  2363;   Dec.  Dig.  I  646.*1 

2.  Rhiheht  Douaik  (S  201*)— Btidbkcb  (8 

l^*)^FB0CSEDINa8    TO  COXDEUN— ADHIS- 

siBXLirr  or  Evidbivce. 
The  exclurion  by  the  trial  conrt  of  an  offer 
In  evidence  of  a  map  of  tlw  geolcvical  surrey  of 
New  Jersey,  where  such  •offer  is  limited  to  the 
parpose  of  Illustration  only,  does  not  constl- 
tnte  error ;  nor  was  It  error  for  the  court,  act- 
iog  within  the  range  ai  its  legal  discretion  in 
nich  matter,  to  reject  offers  to  prove  prices 
psid  by  the  ctmdemnlng  company  for  other 
lands  purchased  by  it  (fouowllu_LaIu  t.  N.  J. 
R.  R.  ft  a  Co.,  M  N.  J.  LawTSre,  ^Atl.  409, 
33  Am.  St.  Bep.  682). 

lEd.  Note— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  I  540%  ;  Dec.  DlgJ.aOl:*  Ev- 
idence, Cent.  Dig.  H  4l9-^;  Dee.lSlg.1  i42.*1 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court;  Middlesex  County. 

S^arate  condemnation  proceedings  by  the 
Nev  Jersey  ffliort  Line  Railroad  Company 
sgalnst  DaTid  A.  Brown  and  others,  and 
Rgalnst  Bophemla  Brown  and  others.  On 
ippetl  Xij  tbe  landownen  to  tilie  drcnlt  conrt 
from  die  awards  of  the  commissioners,  Judg- 
ments were  entered  In  their  fiiTor,  and  the 
railroad  company  brings  error.  Affirmed. 

Linton  Satterthwalt,  for  plaintiff  In  error. 
Ephralm  Gnt^,  for  defendants  In  error. 


VRBDBNBURGH,  J.  These  two  causes, 
tried  below  together,  and  argued  by  briete 
before  us,  present  the  same  questions  for  de- 
cision, and  require  but  one  opinion.  The 
principal  errors  alleged  by  the  railroad  com- 
pany, the  plaintiff  in  error,  relate  to  the  con- 
duct of  the  trial  In  the  admission  of  certain 
opinion  evidence  of  witnesses,  offered  by  the 
appealing  landowners,  to  prove  the  market 
value  of  the  strip  of  land  sought  to  be  con- 
demned for  the  uses  of  the  company.  In 
the  eza'clse  of  the  discretion  vested  in  the 
trial  judge  he  allowed  certain  witnesses  to 
express  before  the  jury,  after  preliminary 
examination  of  their  fitness  therein,  their 
expert  opinions  of  the  value  of  this  land. 
The  undoubted  rule  of  law  regulating  this 
judicial  discretion  Is  that,  while  It  Is  very 
broad,  It  Is  not  unlimited — to  adopt  the  lan- 
guage of  the  courts  of  review  In  the  cases 
dted  below — unless  this  action  of  tbe  trial 
court  In  deciding  this  preliminary  question 
is  "dearly  shown  to  be  erroneous  In  mat- 
ter of  law,"  or,  more  precisely  speaking.  If 
there  Is  "any  legal  evidence"  to  support  such 
determination,  it  will  not  be  deemed  snffl- 
dent  ground  for  reversal.  State  v.  Arthur, 
TO  N.  J.  Law,  426,  5T  AU.  166;  Riley  r.  Cam- 
den and  Trenton  Ry.  Co.,  70  N.  J.  Law,  280, 
67  Ati.  44B;  Stephen's  Dig.  of  U  of  £v. 
(1004)  277;  New  Jersey  Zinc  Co.  v.  Lebigh 
Zinc  Co.,  09  N.  J.  Law,  180.  S6  Ati.  010. 

In  deciding  this  narrow  question  it  will 
answer,  I  think,  all  present  necessities  to 
consider  the  voluminous  testimony  of  these 
witnesses  In  bulk,  and  not  in  detail,  and  only 
BO  far  as  it  bears  upon  their  spedal  experi- 
ence and  knowledge,  acquired  through  pre- 
vious sales  and  purchases  of  other  similar 
lands  in  the  vldnlty  of  the  land  In  question. 
Whether  such  other  lands  were  suffldently 
like  the  land  tak«i,  and  such  sales  were  suf- 
flcientiy  near  In  point  of  time  and  vicinage 
to  qualify  opinion  evidence  as  to  value,  was, 
under  the  authorities,  also  very  largely  with- 
in the  range  of  the  discretion  of  the  trial 
court  These  hold  that  a  wide  discretion 
should  be  ^ven  the  trial  judge  in  determin- 
ing whether  the  conditions  are  such  as  readi- 
ly to  admit  of  reasonable  comparison  be- 
tween the  land  taken  and  the  lands  so  sold. 
Lalng  V.  United  N.  J.  R.  &  0.  Co.,  S4  N.  J.  Law, 
676,  25  Ati.  400,  83  Am.  St  Rep.  682;  Shat- 
tu<^  V.  Stoneham  Branch  Railroad,  6  Allen 
(Mass.)  115.  Elvldentiy,  In  view  of  these  au- 
thorities, the  most  material  drcumstance 
forming  this  qualification  of  expert  witnesses 
as  to  land  values  consists  of  tbe  fact  either 
that  they  have  themselves  made  sales  or 
purchases  of  other  similar  lands  In  the  neigh- 
borhood of  the  land  in  questicm  within  re- 
cent periods,  or  that  they  had  knowledge  of 
such  sales  by  others.  How  recent  the  oc- 
currence of  such  sales,  in  point  of  time,  and 
bow  near  in  location,  and  how  nearly  sim- 
ilar in  comparlsm  must  of  course,  vary  with 
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the  drcnmstances  of  each  case,  and  It  is 
therefore  Impossible  to  define  a  general  role 
applicable  to  all  cases.  Tet,  there  are  cases 
which  afford  some  definite  guide  as  to  such 
time,  distance,  and  almilarlty.  For  Instance, 
In  Benham  t.  Dnnbar,  reported  In  108  Mass. 
866,  apon  a  petition,  under  a  statnte,  for  a 
Jury  to  assess  the  value  of  a  lot  of  land  to 
be  taken  for  public  nses  on  an  Island  In  Bos- 
ton Harbor,  it  was  held,  upon  error,  by  the 
Massachusetts  Supreme  Court,  that  the  ad- 
mission of  evidence  of  the  price  of  other 
similar  lands  sold  at  different  times  from 
eight  years  to  one  year  before,  and  distant 
from  a  half  of  mile  to  six  miles,  was  not 
erroneous  after  the  Introduction  of  testimony 
<without  objection)  tending  to  show  such  sim- 
ilarity. An  examination  of  the  evidence  In 
the  case  at  bar  shows,  beyond  room  for  con- 
troversy, I  think,  some  knowledge,  on  the 
part  of  all  these  witnesses,  of  sales  of  lots 
and  portions  of  lands  similar  to  and  in  the 
Immediate  neighborhood  of  the  condemned 
land.  Turning  to  the  evidence  in  the  record 
here  to  ascertain  with  more  precision  the  ap- 
plication of  these  general  terms  to  the  case 
in  hand,  we  find  that  it  appeared  that  all  of 
these  sold  lots  and  parcels  of  land  were  lo- 
cated within  a  radius  of,  at  most,  two  miles 
fand  nearly  all  of  them  within  a  much  less 
distance)  from  the  land  tn  question,  and 
that  in  point  of  time  the  sales  testified  to 
had  all  taken  place  within  a  period  of  at 
most  three  years  from  the  date  of  the  giving 
of  the  testimony,  except  that  In  the  instance 
given  the  real  estate  agent,  Ashley,  a  pe- 
riod of  five  or  six  years  had  intervened.  It 
is  therefore  apparent  that  some  special  ex- 
perience in  real  estate  values  had  been  ac- 
quired by  each  of  these  persons  sufficient,  we 
think,  to  Justify  the  Judicial  action  below, 
the  weight  of  the  opbiion  testimony  being 
left,  of  course,  to  the  admeasnranent  (tf  the 
Jury. 

The  other  assigned  errors  demand  but 
brief  comment.  The  admission  in  evidence 
of  the  answer  of  the  respondent's  witness 
Kelly  was,  if  erroneous,  rendered  harmless 
by  the  action  of  the  court  In  striking  the 
answer  from  the  record,  before  the  dose  of 
the  trial,  npon  the  motion  of  the  counsel  of 
the  plaintiff  in  error.  The  exclusion  by  the 
trial  court  of  the  offer  la  evidence  by  the 
plaintiff  in  error  of  the  map  of  the  geological 
survey  of  New  Jersey  is  next  assigned  for 
error.  But  that  offer  was  expressly  confined 
by  counsel,  to  use  his  words,  "for  the  pur- 
pose of  Illustration."  It  was  not  introduced 
to  «mtradict  any  facts  previously  put  in 
evidence  by  the  defendants  in  error,  nor  to 
meet  nor  controvert  any  issue  presented  for 
trial,  and  its  materiality.  If  any,  to  the  con- 
troversy la  not  manifest.  In  the  brief  of 
counsel  it  is  said  that  It  was  admissible  to 
show  "town  boundaries,"  and  "the  relative 
location  of  Fort  Reading,  Cartaret,"  etc., 
but  of  these  statutory  boundaries  and  gen- 
eral b^oigraphlcal  conditions  the  court  was 


bound  to  take  Jndldal  -  Botlcft  wlOioiit  evi- 
dence. 

The  seventeenth  and  eighteenth  asstgo- 
ments  of  error  challenge  the  conrf s  refusal 
to  permit  <me  ct  the  witnesses,  called  1^  the 
railroad  company,  to  state  the  prleies  paid 
by  him,  the  president  of  the  company.  In  ac- 
quiring certain  rights  of  way  for  the  compa- 
ny in  the  neighborhood  of  the  land  in  qaea- 
tlon.  In  the  case  of  Lalng  v.  United  N.  J. 
B.  R.  &  O.  Go.,  supra,  it  was  hdd  that  tes- 
timony as  to  the  price  paid  by  the  company 
to  other  owners  for  land  and  damages  was 
Inadmissible  under  the  circnmstancea  pre* 
seated  in  that  case,  and  it  was  there  stated 
in  the  (pinion  of  this  court  (page  579  of  54 
N.  J.  Law.  page  410  .of  25  Atl.  [33  Am.  8t 
Bep.  682])  that  testimony  as  to  tiie  price 
paid  by  the  company  to  other  owners  of  land 
is  received  only  upon  the  idea  that  there  is 
"substential  similarity"  between  the  land  in 
question  and  the  other  land  previously  ac* 
quired  by  the  company,  and  that  **the  prac- 
tice does  not  extend,  and  the  rule  should  not 
be  applied,  to  cases  where  the  conditions  are 
BO  dissimilar  as  not  easily  to  admit  of  rea- 
sonable cfHuparison,"  and  tliat  "much  must 
be  left  to  the  discretion  of  the  trial  Judge  in 
the  determination  of  the  preliminary  qnea- 
tlon  whether  the  conditions  are  fairly  com- 
parable." Ui>on  examining  the  record  before 
us  as  to  the  oondltlona  appearing  before  the 
trial  court  when  it  excluded  this  testlmoDy, 
we  find  that  the  prices  sought  to  be  put  la 
evidence  were  paid  by  the  raUroad  company 
for  these  rights  of  way  as  a  whole,  nothing 
being  made  to  appear  In  the  testimony  show- 
ing what  part  of  the  total  sum  paid  was  ap- 
plicable to  the  value  of  the  land  taken,  nor 
what  portion  thereof  was  assignable  to  the 
satisfaction  of  the  damages  resulting  to  the 
vendor's  adjoining  land  from  vacib  taking. 
There  was  thus  an  entire  absence  of  proof 
as  to  this  Important  condition.  Hie  trial 
Judge  could  not  form,  from  the  prices  refer- 
red to,  any  reasonable  test  or  comparison 
by  which  the  value  of  the  land  alone  conld 
be  compared  with,  or  measured  by,  the  value 
of  the  rights  of  way  previously  purchased  by 
the  company.  The  discretion  of  the  trial 
court  In  exdudlng  the  proffered  evUlence 
was,  we  think,  properly  exercised. 

The  last  contention  Is  that  the  court  err- 
ed in  refusing  to  permit  the  same  witness 
to  detell  an  alleged  conversation  between 
him  and  one  of  the  owners  of  the  land  in 
controversy.  The  pwtlnency  of  such  con- 
versation Is,  in  the  brief  of  counsel  for  tbe 
plaintiff  In  error,  attempted  to  be  ex^ained 
thus:  *The  testimony  of  the  witness  shows 
that  the  defendant's  rlc^t  of  way  across  tbe 
plaintiff's  land  was  located  where  It  was 
located  In  consequence  of  a  conversation  with 
the  said  William  M.  Brown,  one  of  the 
plalntifla,  and  the  inteteaca  may  well  be 
drawn  that  the  conversation  would  show 
some  admission  as  to  the  damage  done  by 
the  railroad,  where  the  line  was  ton  after 
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tbiB  couTenatlon  with  tbis  one  of  the  own- 
en."  We  need  but  add  that  If  aocb  was  the 
inferential  purpose  of  the  <jBeT,  namtiy,  an 
admlsalon  of  mich  platntUf  upon  the  subject 
of  the  da  maces  done  by  the  railroad's  loca- 
tlm  to  his  other  lands,  the  record  fails  to 
disclose  that  snch  purpose  was  expressed  to 
tbe  trial  court  As  the  offer  appears  In  tbe 
record,  tbe  couTersation  was  ^mnm^wrt^i,  and 
was  properly  oTerruled. 

For  tbe  reasons  given,  ws  -find  no  error  in 
tbe  proceedings  btiew,  and  affirm  the  Judg- 
ment 


ACKLBT  T.  WEST  JERSEY  &  S.  R.  00. 

(Coart  of  Erton  and  Appeals  of  Mew  Jersey. 
Not.  IB,  1908i) 

L  Rahaoads  (t  276*)— INJUBZES  to  License! 

— EtIOEITCE— NEOUGEnCE. 

A  Dotific8tI<Hi,  fpyen.  by  a  railroad  company 
to  a  consignee  of  freight,  of  its  arrival,  and 
that,  if  be-  deaind  to  avoid  tbe  payment  of 
demorrace,  be  should  unload  It  wlthiii  a  fixed 
time,  is  an  invitation  to  enter  upon  Its  premises 
for  that  parpose ;  bat,  where  the  car  had  been 
placed  on  a  side  track,  aloog  one  side  of  which 
there  was  an  nnobstructea  approach  to  the 
car,  meh  lovltation  does  not  imply  the  right  to 
I^ace  a  timber  on  the  car  ao  that  it  projects  over 
the  adjacent  main  line  track  of  Uie  company 
and  otwtructs  the  ose  of  that  track,  althoach 
the  timber,  brought  upon  the  premises  by  the 
coB^cnee,  was  used  by  bim  In  removing  the 
tasiat  from  the  car  to  Ids  wagon,  and  the  tail- 
Toaa  company  is  not  UaUe  for  injories  caused 
\>j  a.  train,  moving  on  the  main  line,  striidng 
the  timber,  and  tberetar  ininring  one  at  work  on 
tbe  car  being  nuloaded,  where  the  compcmy  had 
no  notice  that  tbe  timber  was  bo  placed. 

(23d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  }  67S ;  Dee.  Dig.  |  276.«] 

2.  RaILSOADS  (S  27S*)— IlTJITBIES  TO  IJCENSEB. 

The  dnty  of  exerdatng  reaaonable  care 
whl^  the  company  owes  under  such  circam- 
atances  is  only  coextensive  with  the  invitation, 
and  it  is  jnaimbent  npcm  the  consignee  to  show 
that  he  was  acting  within  the  limit  of  tbe  in- 
litation  as  Intended,  by  woot  of  some  act  or 
coodnct  by  the  company  uiat  affords  a  reason- 
able basis  far  tbe  beUef.  on  Ito  part,  that  tbe 
invltatian  anthozi«d  him  to  create  the  sltua- 
tWD,  fron  wUdL  it  is  claimed  the  duty  arises. 
AM.  Note.— For  other  cases,  see  Xtailroads^ 
Cent  Dig.  i  873 ;  Dec.  Dig.  if  276.*] 

(Syllafaaa  fay  tbe  Court) 

Errw  to  Snpreme  Court  , 
Action  by  Charles  S.  Acfcley  against  the 

West  Jersey  ft  Seashore  Railroad  Company. 

Judgment  for  defendant;  and  plalntlfC  brings 

error.  Affirmed. 

Francis  D.  Weaver,  for  plaintiff  In  wror. 
GaaklU  ft  OaskUl,  for  defmdant  In  error. 

BEBOBN,  J.  caie  made  by  the  plain- 
tiff was  that  the  defendant  company  notified 
him  that  a  car  load  of  atone  consigned  to  him 
bad  been  received  by  1^  and  that  he  was  re- 
quired  to  unload  It  wlOila  a  fixed  time  if  be 
wished  to  avoid  the  payment  of  demurrage; 
tbat  plaintiff;  wltii  bis  servants,  went  upon 


tbe  company's  property  for  the  purpose  of 
unloading  the  cargo,  and  found  tbat  tbe  car 
bad  been  placed  upon  a  side  track  parallel 
with  the  main  line  track,  and  tbat  he  was 
able  to  aK>roftcta  the  opposite  side  of  the 
car  without  obatructlon,  and  be  thereupon 
caused  bis  wagon  to  be  placed  along  that  side 
of  tbe  car,  and  proceeded  to  remove  tbe  stone 
from  tbe  car  to  the  wagon ;  that  tbe  stones 
were  so  heavy  that  th^  could  not  be  taken 
from  tbe  car  to  tbe  wagon  without  the  use  of 
a  piece  of  timber,  which  plaintiff  supplied 
from  buildings  be  was  erecting  in  the  neigh- 
borhood. Tbe  timber  was  placed  so  as  to 
reach  from  the  car  to  tbe  wagon,  in  order 
to  shove  the  stone  along  tbe  timber  from  the 
car  into  the  wagon.  The  timber  was  14  feet 
long,  and  was  lying  across  tbe  car  when  the 
plaintiff  arrived  there,  about  a  half  hour  aft- 
er tbe  unloading  had  commenced,  and  he  went 
upon  Oie  car  to  see  the  slse  of  the  stone.  The 
car  was  a  platform  car  without  a  cover,  and 
the  timber,  as  placed  by  plalntiflTs  servants* 
extended  over  the  car  towards  tbe  main  line 
far  enough  to  be  struck  by  a  car  moving 
along  tbe  main  track.  Wblle  tbe  timber  was 
in  this  position,  a  shifting  engine,  moving  on 
the  main  track,  struck  the  plank  wltb  snf- 
fldent  force  to  throw  It  agalmt  tbe  plaintiff 
and  Injure  him,  to  recover  compoisatlon  for 
wtalidi  tblB  rait  was  brought  The  defendant 
company  had  no  notice  that  Uie  timber  bad 
been  so  placed  as  to  project  over  tbe  main 
Une,  nor  was  any  signal  glv«k  by  tiie  defend- 
ant company  that  the  engine  was  approach- 
ing. On  this  state  of  fticts  the  trial  court 
ordered  a  Judgmoit  of  nonsuit,  to  review 
which  thla  writ  of  error  was  Issued.  We 
think  that  the  nonsuit  was  i^per,  and  that 
tbe  Judgmmt  under  review  should  be  af- 
firmed. 

Tbe  plaintiff  was  on  defendants  pranises 
by  Invitation,  for  tbe  pladi^c  of  the  car  upon 
tbe  side  track  where  it  could  be  unloaded, 
and  the  notlflcatton  to  unload,  was  an  Invita- 
tion to  go  upon  the  defraidant's  {vanlBes  for 
that  purpoie,  and  detoidant  owed  to  plain- 
tiff a  degree  of  care  coextensive  with  It,  but 
tbe  exteat  of  the  invitation  la  the  limit  of 
defendanra  duty  In  tbe  premises,  and  the 
extent  of  budi  duty  must  be  gathered  by  Im- 
idlcBtlon  from  the  drcumstanees  eetablfsbed 
the  undisputed  testimony.  We  an  asked 
In  this  case  to  inf^  that,  because  tbe  plain- 
tiff was  invited  to  the  defendant'e  premises 
to  unload  a  car,  such  an  invitation  infilled 
the  ^ht  to  obstruct  the  passage  of  trains 
along  a  track  adjacent  to  tbe  car  being  nn- 
loaded,  with  a  timber  whldi  the  plaintiff 
brought  upon  the  {H^ises  for  the  purpose  of 
moving  tbe  stone  from  tbe  car  to  a  wagon 
standbog  <m  the  side  of  tbe  car  away  from  tbe 
main  line.  Mr.  Justice  Garrison,  in  speaking 
for  tblfl  court  In  Furey  v.  N.  T.  C.  ft  H.  R.  R. 
Co..  67  N.  J.  Law,  270,  61  AU.  605,  said:  "Im- 
plied Invitation,  therefore,  Is  a  part  of  the 
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law  ot  negligence  hj  which  an  obligation  to 
use  reasonable  care  arises  from  the  conduct 
of  the  parties.  Its  essence  is  that  the  defraid- 
ant  knew,  or  ought  to  have  known,  that  some- 
thing that  he  was  doing,  or  permitting  to  be 
done,  might  give  rise,  in  an  ordinarily  dis- 
cerning mind,  to  a  natural  belief  that  he  In- 
tended that  to  be  done  which  his  conduct 
had  led  the  platntifl  to  believe  that  he  in- 
tended. It  is  not  enough  that  the  user  be- 
lieved that  the  use  was  intended.  He  must 
bring  hla  belief  home  to  the  owner  by  point- 
ing to  some  act  or  conduct  of  his  that  afford- 
ed a  reasonable  basis  for  such  a  belief."  No 
inference  can  he  drawn  from  the  evidence  in 
this  case  that  the  defendant  knew,  or  ought 
to  have  known,  that  wb&i  it  invited  the  plain- 
tiff on  Its  premises  for  the  purpose  of  un- 
loading the  car,  he  would  bring  there  a  tim- 
ber 14  feet  In  length,  and  so  place  it  on  the 
car  as  to  project  over  It  a  sufficient  distance 
to  come  in  contact  with  trains  passing  along 
another  track,  and  there  la  no  evidence  of 
any  act  or  conduct  of  the  defendant  that  af- 
fords a  reasonable  basis  for  the  claim  that  It 
bad  led  the  pUilntlfl  to  beUeve  that  It  Intend- 
ed Its  iDTitatlon  to  go  to  that  extent  Nor  la 
there  any  evidence  to  support  a  reasonable 
hifereiKe  that  the  plalntlfl  had  any  such  be- 
lief. 

The  application  of  the  rule  alwajrs  depends 
upon  the  particular  facts  of  the  case  under 
consideration,  for  the  owner's  liability  is  only 
coextensive  with  his  Invitation,  and  it  Is  in- 
cumbent upon  the  plaintiff  to  show  that,  at 
flie  time  the  Injury  was  received,  be  was  act- 
li^  within  the  limit  of  his  invitation,  and 
that  there  was  a  reasonable  basis  for  a  belief, 
on  the  part  ot  the  Invtter,  that  the  invitation 
Inq^ed  tiw  right  to  create  the  situation  un- 
der which  It  Is  claimed  the  rule  becomes  ap- 
plicable. In  this  case  the  invitatton  was  to 
go  upon  tiie  premises,  and,  by  necessary  im- 
plication, -with  lunrses,  vragons,  and  required 
ai^llances  to  unload  the  car  on  the  side  ot 
It  away  from  the  main  line,  and  the  mere  ns* 
log  of  tiie  main  tndk.  In  the  alnence  of  any 
notification  that,  in  carrying  out  the  purpose 
ot  the  iuTltatton  the  plaintiff  was  about  to 
infringe  on  that  track,  was  no  breach  of  the 
bnitati(»i  giTOL 

Tbs  Judgment  below  should  he  affirmed. 


BTATB  V.  HERRON. 
^Tonrt  of  Brrors  and  Appeals  of  New  Jersey. 

Nov,  27,  1908.) 

1.  Cbjuinal  Law   (J  1184*)— Appuii— Re- 
view OF.  Evidence. 

Since  the  revision  of  CrimiDal  Prooeduie 
Act  CP.  L.  1898.  p.  915>.  «  138,  when  the  en- 
tire record  of  the  proceedings  had  upon  the 
Trial  ot  a  criminal  cause  is  returned  with  the 
writ  of  error,  the  conrt  is  not  authorized  to 
review  the  evidence  adduced  upon  trial. 

[Ed.  Note.-— For  other  cases,  see  Oriminal 
Law.  Dec.  Dig.  I  1134.*] 


2.  iCaiHiNAL  Law  (S  112d*)  — Apful— As- 

SJONUENTS  or  EbBOB. 

Under  section  137  of  the  criminal  proce- 
dure act  rp.  L.  1898,  p.  915).  of  1898,  where 
the  plaintiff  In  error  elects  to  take  np  the  en- 
tire record  with  hia  writ  ot  error,  he  most  speci- 
fy the  causes  in  the  record  relied  upon  tor  re- 
lief or  reversal  with  sufficient  precision  to  ap- 
prise the  court  and  the  counsel  for  the  state  of 
tlie  injury  of  which  he  complains. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2967 ;  Dec.  Dig.  i  112g.*J 

3.  Cbiuihal  Law  ({  570*)— iHSAHETr  — IN- 

8TBUCTI0NS. 

In  a  criminal  case  where  the  defense  Is  in- 
sanity, it  is  not  error  to  refuse  to  charge  that, 
if  the  evidence  creates  a  reasonable  doubt  ot  the 
defendant's  sanity,  the  Jury  must  find  the  de- 
fendant not  guilty  on  the  ground  ot  insanity. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  t  1286;  DecTDiff.  I  670.*] 

4.  Cbjmikai.  Law  {|  741*)  — iKSTBucriowa  — 

INBANIT7  AS  DEFENSE. 

In  a  criminal  case  where  expert  medical 
witnttses  testify  that  the  defendant  is  insane 
and  no  expert  testimony  ia  offered  in  rebuttal.  It 
is  not  error  to  refuse  to  charge  that  their  tes- 
timony stands  uncontradicted  or  that  the  state 
h&d  the  right  to  rebut  the  expert  testimony,  but 
failed  so  to  do. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  1712;  1731;  Dec.  Dig.  i 
741.*I 

5.  CBlMilfAL  Law  (|  1166%*)— Tbiai^om- 

UENTB  ON  EiVIDBNCE. 

It  is  not  a  good  cause  for  the  reversal  of 
a  judgment  In  a  criminal  ease  under  section 
136  of  the  criminal  procedure  act  (P.  L.  1888, 
p.  915)  tbat  the  triiu  judge  commented  or  ex- 
preased  an  opinion  upon  the  testimony,  provid- 
ed the  facta  in  issue  were  submitted  to  the 
jury  for  its  decision. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Ldw,  Cent.  Dig.  i  8125;  DecTDif.  |  I166V&.*! 

(Syllabus  by  the  CoartJ 

Error  to  Court  of  Oyer  and  Terminer, 
Middlesex  County. 

Archibold  Herron  was  convicted  of  ntar- 
der,  and  brings  error.  Affirmed. 

Charles  T.  Cowenboven,  for  plaintiff  In 
ror.  George  Berdine,  Cor  the  Btate^ 

8WAYZB,  JT.  The  plaintiff  In  error  was 
convicted  of  murder  In  the  first  degree,  and 
has  elected  to  bring  np  the  entire  record  un- 
der section  136  of  the  criminal  procedure  acc 
(P.  L.  1898.  p.  915).  His  Gounsd  In  the  argn- 
ment  of  the  case  urged  a  revwsal  upon  tbe 
ground  that  the  evidence  must  leave  a  rea- 
sonable doubt  of  the  defendant's  guilt  In  ev- 
ery considerate  mind,  and  reUed  upon  onr 
opinion  In  Kohl  t.  States  60  N.  J.  Law,  445, 
86  Atl.  031,  37  N.  E.  78.  13iat  case,  however, 
was  decided  under  the  act  of  18M  (1  Qen. 
St  1806.  p.  1164,  I  170).  Under  that  act  the 
a^iellate  conrtt  was  required  to  order  a  new 
trial  If  it  aiq>ears  In  tbe  record  that  tbe 
plaintiff  in  error  suffered  manifest  mmg  or 
Injury  upon  the  evidence  adduced  upon  the 
trial.  This  act  now  appears  as  section  lae  of 
the  revised  criminal  ivocednre  act  <P.  i«. 
1898,  p.  916),  but  tbe  rerlsos  were  careful 
to  omit  the  provision  for  a  new  trial  where 
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the  Injury  arose  upon  the  evldeace  adduced 
DpoD  tbe  trial  below,  and  we  bare  decided 
In  a  case  artstng  under  the  revised  act  that 
vre  are  no  longer  required  to  review  the 
whole  evidence.  State  v.  Jaggers,  71  N.  J. 
Taw,  2S1.  68  Atl.  1014,  108  Am.  St  Rep.  746. 
Our  right  to  review  sudi  injuries  arose  whol- 
ly oat  of  this  statutory  provision,  and  with 
Id  repeal  we  are  no  longer  antborlsed  to  re- 
Tiew  for  such  a  cause. 

Unch  of  the  aiyument  on  behalf  of  the 
plalnOCr  In  error  was  directed  to  the  admls- 
Blon  and  Tc]ectl<»t  of  eridenc&  These  alleg- 
ed errors  are  supposed  to  be  covered  by  gen- 
eral reastms  that  the  Judge  rejected  legal 
evidence  and  admitted  Illegal  evidence.  The 
crliDlnal  procedure  act  by  section  137,  which 
was  inserted  In  the  act  by  the  revisers  in 
1886,  requires  that  In  all  casea  where  the 
plaintiff  In  error  shall  elect  to  take  up  the 
entire  record  with  his  writ  of  error  he  shall 
Bpedfy  the  causes  in  the  record  reiled  upon 
for  relief  or  reversal,  and  shall  serve  a  copy 
of  the  causes  so  relied  upon  on  the  Attorney 
General  or  prosecutor  of  the  pleas.  The  ot>- 
Ject  of  this  section  Is  plain.  It  was  to  ap- 
prise the  court  and  the  counsel  for  the  state 
of  the  cause  for  reversal  with  sufflclent  pre- 
cision to  make  the  point  intelligible.  It 
ehoold,  therefore,  where  the  objection  Is  to 
the  admission  or  rejection  of  evidence,  point 
oot  the  precise  evidence  which  was  errone- 
oQBiy  admitted  and  the  precise  offer  which 
was  erroneously  rejected.  If  this  Is  not  done, 
it  becomes  incumbent  upon  the  counsel  for 
the  state  and  the  court.to  examine  the  whole 
of  a  record,  which  may  be  very  voluminous, 
and  the  object  of  the  act  Is  not  achieved. 
We  think  the  causes  as  assigned  in  this  case 
too  graieral  to  avail  the  plaintiff  In  er- 
ror. We  have,  however,  in  favorem  vltse  ex- 
amined the  particular  points  of  which  com- 
plaint Is  made  In  the  brief  for  the  plaintiff 
In  error,  and  do  not  And  that  he  baa  suffered 
nunlfest  vrrong  or  injury  either  in  the  ad- 
mission or  rejection  of  this  testimony. 

It  WEB  argued  with  apparent  confidence 
that  the  court  should  have  charged  that,  if 
the  evidence  of  the  experts  and  all  the  wlt- 
oenes  created  a  reasonable  doubt  at,  the  de- 
fendants sanity,  then  the  Jury  must  find  the 
defendant  not  guilty  on  the  ground  of  Insan- 
Itr.  The  law  Is  settled  to  the  contrary. 
Graves  v.  State.  45  N.  J.  Law,  847,  46  Am. 
Rep.  778;  Wlntem  t.  State.  «1  N.  /.  Law, 
613.  41  AtL  220. 

The  defoidant  at  the  trial,  In  order  to 
prove  his  Insanl^.  produced  two  medical 
wltDesses.  who  testified  that  he  was  insane. 
This  testimony  was  not  met  by  medical  tes- 
thnony  on  the  part  of  the  state,  and  It  is  In- 
sisted that  the  court  should  have  charged 
that  their  testimony  stood  uncontradicted, 
ud  that  the  state  had  a  right  to  rebut  it, 
hut  failed  so  to  do.  The  trial  Judge  careful- 
ly reviewed  the  testimony  in  this  respect, 

*F3r  Mhor 


and  correctly  stated  the  rule  of  law,  leaving 
It  tq  the  Jury  to  decide  as  to  tlie  mental  re- 
sponsibility of  the  prisoner.  This,  we  think, 
was  all  that  he  was  required  to  do.  The  re- 
quest presented  no  legal  rule  and  amounted 
to  no  more  than  a  request  that  the  court 
should  comment  upon  the  absence  (rf  medical 
testimony  on  the  part  of  the  state.  The 
character  of  the  comments  which  were  made 
upon  the  testimony  was  within  the  discre- 
tion of  the  trial  Judge,  and  we  do  not  find 
anything  to  Indicate  that  he  abused  that  dis- 
cretion. 

The  stress  of  the  argument  for  the  plain- 
tiff In  error  was  directed  to  the  comments 
made  by  the  trial  Judge  upon  the  testimony, 
particularly  the  testimony  of  the  medical  ex- 
perts as  to  the  prisoner's  mental  condition. 
It  is  enough  to  say  that  these  comments  were 
within  the  latitude  allowed  by  our  decisions. 
We  think  his  comments  were  Justified  by 
what  was  said  by  Chief  Justice  Homblower 
in  State  v.  Spencer,  21  N.  J.  Law,  196,  208, 
and  by  this  court  in  Winters  r.  State,  61  N. 
J.  Law,  618,  617.  41  Atl.  220.  The  facts  in 
issue  as  to  the  insanity  of  the  prisoner  and 
as  to  his  guilt  upon  the  evidence  were  fairly 
left  to  the  Jury.  Where  that  is  done  it  is  the 
province  of  the  trial  Judge  to  comment  upon 
the  evidence.  Donnelly  v.  State,  26  N.  J. 
Law,  463;  Bngle  v.  State,  60  N.  J.  Law,  272, 
13  Atl.  604;  State  v.  Hummer,  73  N.  J.  Law, 
714,  65  Atl.  »49. 

A  careful  examination  of  the  whole  record 
In  the  case  falls  to  show  that  Oie  plaintiff 
in  error  has  suffered  manifest  wrong  or  in- 
Jury  In  any  of  the  respects  which  we  are  re- 
quired to  consider  by  the  186th  section  of 
the  criminal  procedure  act;  and  the  Judg- 
ment must  be  affirmed. 


UNITED  NEIW  JERSEY  R.  ft  CANAL  CO. 
rt  al.  V.  MAYOR,  ETOi.  OF  CITY 
OF  NEWARK. 
(Court  of  Brrors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

Taxation  (|  817*)— Railroads  —  STATims  — 
Vauditt. 

Since  Act  Hay  18,  1906  (P.  L.  p.  671),  pro- 
viding that  taxes  asseesed  on  railroad  and  canal 

Sroperty  referred  to  in  subdivision  2  of  section 
of  the  railroad  taxation  act  of  1888  (F.  L. 
p.  269)  flhall  be  assessed  in  each  taxing  distriet, 
etc.,  is  nnconatitntlonal,  such  property  is  tu- 
able  by  the  state  board  of  aasessors.  as  pro- 
vided by  the  act  of  1888. 

[Ed.  Note.—For  other  cases,  see  Taxation. 
Dec.  Dig.  I  317.*] 

Error  to  Supreme  Court 

Certiorari  by  the  United  New  Jersey  Rail- 
road ft  Canal  Company  and  others  to  deter- 
mine the  proi>er  mode  of  taxing  certain  prop- 
erty in  the  city  of  Newark.  There  was  a 
Jm^ment  of  the  Supreme  Court  (67  Ati. 
1075)  affirming  the  tax  imposed  by  the  dty 
of  Newark,  and  petitioners  brii«  error.  Re- 
versed and  rendered. 
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(N.J. 


Tredenbargh,  Wall  ft  Carey,  for  plaintiffs 
In  error.  Francis  OhUd.  Jr^  for  tbe  city 
of  Newark.  Bobert  H.  MoOarter,  Atty.  GeiL, 
for  the  8tat& 

PER  CURIAM.  This  writ  of  error  brings 
up  the  deteimlnatlon  of  tbe  Supreme  Court 
In  a  matter  of  double  taxation  of  real  estate 
tor  tbe  year  1906.  Tbe  property  in  question, 
known  as  lot  Na  10  In  block  Na  152,  on  the 
assessment  map  of  the  city  of  Newark,  la 
for  the  most  part  ooreted  by  the  passenger 
station  of  tbe  FemuylTanla  Bailroad  at  Mar^ 
ket  street,  Newarb;  and  the  platform  appui^ 
traiant  tisovto.  The  remainder,  abont  one 
quarter  of  the  idot,  la  occapled  by  railroad 
tracks.  The  Supreme  Conrt,  whose  <9lnlon 
la  reported  In  67  AtL  1075,  found  as  a  fact 
that  tbe  tract  In  question  formed  no  part  of 
the  roadbed  of  the  railroad,  but  was  what  Is 
known  for  purposes  of  railroad  taxation  as 
"second  daSB"  property  which  b^ore  the 
passage  of  the  supplement  (P.  L.  1906,  p. 
071)  to  tbe  railroad  taxation  act  of  1888 
(Act  March  27,  1888  [P.  h.  p.  26»])  was  tax- 
able by  the  state  board  of  assessors;  and 
bavlng  held  that  supplement  constltntlonal 
(Central  B.  B.  Co.  V.  State  Board  of  Asaeds- 
ors  [N.  J.  Sup.]  07  AtL  672),  and  flndtaig  a 
tax  to  have  hem  imposed  on  the  tract,  both 
by  the  state  board  of  aasessors  and  by  the 
dty  of  Newark,  for  the  year  1906,  adjudged 
that  the  tax  imposed  by  the  cl^  of  Newark 
was  lawful  and  should  stand,  and  directed 
that  assessed  by  the  state  board  of  assessors 
to  be  set  aide. 

This  court  having  reversed  the  decision  of 
the  Supreme  Court  as  to  the  supplement  of 
1906,  and  having  declared  it  nnconstltutloniU, 
it  txAUmu  that  the  reverse  course  is  proper 
with  regard  to  the  tax  under  review,  which 
ahoold  have  beeen  assessed  and  collected 
undo:  the  law  as  It  stood  In  the  absence  of 
Supplement  1906,  p.  671,  vix.,  by  the  stato 
board  of  assessors,  and  not  by  the  dty  of 
Newailc  By  ccmsent  of  counsel  let  the  Judg- 
ment of  the  Supreme  Court  be  reversed, 
without  costs,  and  in  Hen  thereof  a  Judgment 
entered  affirming  the  tax  levied  by  the  state 
board  and  setting  aside  that  lmp<»ed  by  the 
dty  of  Newark. 


NEW  YORK  BAY  R.  CO.  v.  MAYOR,  ETC., 
OP  CITY  OP  NEWARK. 

(Conrt  of  SirroTs  and  Appeals  of  New  JTergey. 
Nov.  16.  1908.) 

Taxation  Q  817*)— Baixsoaos  —  Statutes  — 
VAnnnr. 

Since  Act  May  18,  1906  (P.  L.  p.  571),  pro- 
viding that  taxes  assessed  on  railroad  and  canal 

Sroperty  referred  to  in  subdivision  2  of  section 
of  the  act  of  March  27,  ISSS  (P.  L.  p.  271) 
shall  be  assessed  in  each  taxing  district  of  the 
state,  etc.,  is  unconstitutional,  such  property  is 


taxable  by  the  state  board  of  aaflssora  aa  urh 

vlded  by  the  act  of  1888. 

[Dl  Note.^Po*  other  eases,  see  Uaation, 
Dae.  Dig.  S  817.*] 

Error  to  Supreme  Conrt 

Application  of  the  New  York  Bay  Bailroad 
Company  for  a  summary  determination  aa  to 
taxation  of  lands  In  the  city  of  Newark. 
There  was  a  Judgment  (67  Atl.  1049)  redu- 
cing the  assessment  in  part  and  suBtalnlng  it 
in  part,  and  the  applicant  brings  error.  Af- 
firmed In  part,  and  reversed  and  rendered  In 
part 

Vredenbnr^,  Wall  &  Car^,  for  plaintiff 
In  error.  Francis  Child,  Jr.,  for  city  of  New- 
ark. Bobert  H.  McCarter,  Attj,  Gen.,  tor 
the  State. 

PER  CURIAM.  This  case  Is  similar  In 
principle  to  United  New  Jersey  Bailroad  & 
Canal  Company  v.  City  of  Newark,  71  AtL 
275,  and  submitted  with  It  The  controversy 
in  Oie  Supreme  Court,  as  will  appear  by  the 
opinion  of  that  court  reported  in  67  Atl. 
1049,  was  whether  the  property  in  question, 
was  taxable  as  "main  stem"  or  "second  class" 
property.  The  Supreme  Court  found  tbat 
part  was  main  stem  and  part  second  class; 
and,  applying  to  the  latter  the  supplonent 
Of  act  May  18,  1906  (P.  L.  p.  571),  sustained 
a  tax  Imposed  on  It  by  the  dty  of  Newaifc  for 
1906,  and  set  aside  a  corresponding  tax  levied 
by  the  state  board  of  assessors,  reserving 
for  further  proof  the  question  whettier  a 
small  part  was  main  stem  or  not 

The  adjudication  by  this  court  of  the  un- 
constitutionality of  the  supplnnent  referred 
to  leaves  all  the  property  in  question  taxable 
by  the  state  board,  so  that  as  to  that  part 
adjudged  taxable  the  dty  of  Newark,  tbe 
Judgment  of  the  Supreme  Court  is  reversed, 
by  consent  of  counsel,  without  costs,  and 
Judgmoit  may  be  entered  setting  aside  the 
tax  assessed  by  the  dty  of  Newark,  and  af> 
finning  that  imposed  1^  the  state  board. 


BUTLBB  V.  EA8T0N  ft  A  B.  CO.  et  al. 

(Court  of  S}rroTB  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

1.  Railboaos  (1  350*)  —  AocioEHT  At  Caoss- 

Iiro— NiaUGEITOE. 

Where  the  evidence  tends  to  show  tliat  the 
defendant  left  standing  in  a  public  highway,  un- 
necessarily  and  for  an  unreasonable  time,  an  ob- 
ject naturally  calculated  to  frighten  horses  of 
ordinary  gentleness,  at  wbich  the  ordinarily  gen- 
tle horse  of  the  plaintifl  took  fright,  whereby 
the  plaintiff  was  Injured,  tbe  question  of  the 
negligence  of  the  defendant  Is  for  the  jury. 
_[Ed.  Note.— For  other  cases,  see  Ballroads. 
Cent  Dig.  i  UNS;  Dec  Dig.  {  Sfift*] 

2.  BaILBOADS  (8  350*)  —  AOOIDEHT  AT  Cboss- 
ING — OONTBIBOTOBT  NeOLIQENCE. 

The  evidence  tended  to  show  that  the  plain- 
tiff was  driving  an  ordinarily  gentle  hone  upon 
a  public  highway;  that,  on  approaching  a  rail- 
road crossing  where  a  locomotive  engine  and 
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tender  had  been  left  standine  oartlr  In  the  Ugh- 
war,  he  waited  at  a  reaaonaDle  distance  and  for 
a  mwonable  time  to  see  if  tiie  enclne  would 
move  on,  or  if  hie  horae  would  take  f  ^gbt :  that, 
having  aacertained  tiiat  tiie  engine  would  not 
moTe  and  ttiat  hia  horae  was  not  frigbtened, 
he  droye  on  along  tbe  tnveled  portion  of  the 
highway.  ff«M,  Out  the  qii«>ti<»  ot  bia  con- 
trfl>ntor7  negliffeiuM  ■boold  naTC  been  nibmitted 
to  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Rallroada, 
Cent.  Dig.  f  1166;  Dec.  Dig.  S  800.»] 

Oommere,  C.  J.,  and  Garrison,  Voorheea, 
Vroom,  Green,  and  Gray,  JJ.,  dlaaentlng. 

(Syllabu  by  tb*  Oonrt) 

Error  to  Suprema  Court. 

Action  by  William  O.  Bntler  agalsst  tbe 
SastoD  ft  Amboy  Railroad  Company  and  tbe 
Leblgta  Valley  Railroad  Comiwny.  Judgment 
for  defendanta,  and  plaintiff  brings  error. 
Reversed. 

William  a  Qebhardt,  for  plaintiff  In  error. 
H.  B.  Herr,  for  defendants  In  error. 

TRBNCHARD,  J.  This  writ  of  error 
brings  under  review  a  Judgment  of  the  Su- 
preme Court  entered  on  a  nonenlt  at  the 
HoDterdon  circuit  The  action  was  brought 
by  William  C  Butler  to  recorer  for  injuries 
resultli^  from  being  thrown  from  his  wagon 
by  reason  of  his  horse  taking  fright  and  ihy- 
Ing  at  a  locomotive  engine.  Since  other  vev- 
diets  in  this  case  were  under  roview  in  the 
Supremo  Court  (72  N.  J.  Law,  27,  60  Atl.  218, 
and  74  N.  J.  Law,  248,  65  AU.  872).  the 
plaintiff  has  amended  his  declaration.  He 
now  bases  bis  right  to  reooTor  compensation 
for  Ills  Injuries  upon  the  following  averment 
hi  bis  amended  declaration:  "That  the  said 
.defendants,  by  their  serrants,  then  and  there 
unlawfully,  carolessly,  negligently,  and  un- 
necessarily permitted  and  allowed  the  said 
locomotive  engine  and  tender  to  stand  near, 
adjacent  to  and  upon  the  said  public  high- 
way, which  said  locomotive  engine  and  ten- 
der was  of  great  ^ce,  and  of  such  size,  shape, 
and  color  as  was  naturally  calculated  to 
frighten  horses  of  ordinary  gratleness  that 
were  tqKMi  said  highway."  At  tbe  dose  of 
the  plaintiff's  caae  the  learned  trial  Judge 
granted  a  nonsuit,  and  this  writ  of  error 
raises  the  QnestloD  whether  in  as  doing  there 
was  error. 

The  evidence  when  tbe  nonsuit  was  direct- 
ed would  have  Jostlfled  the  Jury  In  finding 
the  following  matters  of  fact:  Where  the 
tracte  of  tbe  Easton  ft  Amboy  Railroad  Com* 
vutf  at  Landsdown  cross  a  pnblic  r<»d  at 
about  a  right  angle,  a  locomotive  engine, 
with  tender  attached,  belonging  to  the  Le- 
high Valley  Railroad  Company,  was  standing 
on  the  trade  and  partly  within  the  limits  Of 
the  public  hi^way.  The  engine  was  a  new, 
lKcg»  *^og"  locomotive,  and  was  Just  out  of 
the  shops  "newly  painted  and  shiny,  and 
onelled  of  paint."  It  was  in  charge  of  an 
employe  of  the  Lehigh  Valley  Company.  Tbe 


■Por  other 


plaintiff  approached  the  crossing  seated  in  a 
one-horse  wagon.  Hie  horse  was  ordinarily 
gentle,  and  was  being  driven  by  the  plain- 
tiff's son,  who  occupied  a  seat  In  the  wagon 
beside  the  plaintiff.  When  some  distance 
from  the  locomotive,  and  because  of  Its  pres- 
ence, the  horse  was  stoK>ed  for  five  or  ten 
minutes  to  wait  for  the  engine  to  get  out  of 
tbe  way,  or  to  see  if  the  horse  would  take 
fright  Tbe  engine  not  moving,  the  horse, 
which  had  shown  no  signs  of  fright  was 
driven  along  the  traveled  part  of  tiie  road 
past  the  rear  end  of  the  tender  and  locomo- 
tive. When  the  horse  reached  the  crossing, 
it  took  fright,  and  ran  away,  throwing  out 
and  injuring  the  plaintiff.  At  the  time  of  the 
accident  the  engine  was  undergoing  repairs, 
and  showed  no  signs  of  steam  or  smoke.  It 
had  been  standing  there  about  a  half  an  hour. 
The  repairs  were  unnecessarily  being  made 
at  the  crossing.  It  appeared  that  they  could 
have  been  made  Just  as  conveniently  several 
hundred  feet  away  from  the  public  highway. 
The  plaintiff  seems  to  have  been  nonsuited 
upon  the  theory  that  there  was  no  evidence 
of  the  negligence  of  tbe  defendanta,  and  that- 
the  plaintiff  was  guilty  of  contributory  neg* 
ligence.  We  think  both  questions  shtmld 
have  been  submitted  to  the  Jury. 

The  general  rule  is  that  an  object  in  the 
public  highway  of  such  a  diarecter  that  It- 
is  naturally  calculated  to  frighten  horses 
of  ordinary  gentleness  may  cenetltnte  a  nul-i 
sance.  Elliott  on  Roads  (2d  Ed.)  S  649.  Lia- 
bility for  injuries  resulting  therefrom  has 
been  recognized  1^  our  Supreme  CTourt  In 
Ayars  v.  Camd^  ft  Sub.  Ry.  Co.,  68  N.  J. 
Law,  416,  48  AU.  678,  and  in  tbls  court  in 
McCann  v.  CJonsolldated  Traction  Co.,  69  N. 
J.  Law.  481,  86  AU.  888,  88  U  a  A.  286.  In 
Wharton's  Law  of  N^Ugence,  S  107,  it  is 
said  that  Inasmuch  as  It  Is  neither  unnatural 
nor  unusual  for  horses,  when  traveling  on 
a  road,  to  become  frightened  at  extraordinary 
noises  or  sights,  so,  therefor^  he  who  upon 
a  road  thus  traveled  by  horses  makes  noises 
or  exhibits  such  q>ectaclea  is  liable  for  any 
damages  caused  by  th^  taking  frli^t  Tbe 
same  author,  at  section  888,  notes  tbe  dis- 
tinction between  "necessary  and  unnecessary 
InstrundentB  of  alarm,**  and  says  that  tbe 
former — such  for  Instance  as  a  steam  whistle 
on  a  locomotive  or  the  like— being  essential 
to  important  industries,  are  tacitly,  if  not 
expressly,  licensed  by  the  state,  and  the  nec* 
essary  use  of  them  Is  not  per  se  negligence^ 
even  though  animals  should  be  frigbtened 
thereby  and  injury  ensue,  though  it  is  other'- 
wise  he  declares  when  the  use  Is  not  neces- 
sary to  the  Industry.  In  accordance  with  tbs 
principle  thus  laid  down  by  the  text-writer* 
many  casee,  besides  those  referred  to,  have 
been  dedded.  See  Jones  v.  Housatonic  R. 
Co.,  107  Mass.  261;  Russian  v.  Milwaukee, 
etc.,  R.  Co.,  56  Wis.  825,  14  N.  W.  452 ;  Den- 
ver,  etc.,  R.  Co.  v.  Robhlns,  2  Colo.  App.  31^ 
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SO  Paa  261;  Atehlwn,  etc^  R.  Go.  t.  Morrow, 
4  Kan.  App.  199,  45  Pac.  9S6 ;  Kyae  t.  Wilm- 
Ington,  etc.,  R.  Go.,  8  Hoast  (Del.)  922,  14 
AU.  922;  Uyen  t.  RlcbmoDd,  etc.,  R.  Co..  87 
N.  O.  845.  An  exunlnatlon  of  the  cited  cases 
ahowB  that  it  la  negligence  for  a  railroad 
conipany  to  leare  Btan^ng  In  a  public  hU^- 
wa7,  mmecesBarliy  and  for  an  nnreasonable 
time,  an  object  nataralljr  calculated  to  fright- 
en horaes  of  ordinary  gentloieBs.  We  bare 
pointed  oat  that  In  the  present  case  the  evi- 
dence tended  to  show  that  the  engine  and 
tender  were  left  standing  on  the  pobUc 
highway  Cor  a  half  an  honr  nnneceasarlly. 

Under  tbeae  circumstances,  th'e  qneation 
of  the  character  of  the  object,  as  well  as 
the  orgHicy  of  the  occasion  and  the  reasona- 
bleness of  the  nse,  was  tor  the  Jury,  and 
hence  the  negligcaice  of  the  defendants  should 
have  been  submitted  to  them.  HcCann  t. 
Consolidated  Tractfon  Co.,  59  N.  J.  Law, 
481,  86  AU.  888.  38  L.  R.  A.  236 ;  Ayara  v. 
Camden  &  Suburban  Ry.  Co.,  63  M.  J.  Law, 
416.  43  Atl.  678 ;  Tom^lns  t.  North  Hudson 
Ry.  Co.,  63  N.  J.  Law,  322,  43  Atl.  885 ;  John- 
ston T.  N.  Y.  &  li.  B.  R.  B.  Co.,  65  N.  J.  Law, 
421,  47  Atl.  586 ;  Esler  t.  Camden  ft  Subur- 
ban Ry.  Co.,  71  N.  J.  Law,  180,  58  Atl.  113 ; 
Mumma  v.  Easton  ft  Amboy  R.  R.  Co.,  73 
N.  J.  Law,  653,  65  Atl.  208.  Tbe  alleged  con- 
tributory negligence  of  tbe  plaintiff  was  also 
a  question  for  tbe  Jnry.  The  fact  that  the 
plaintiff  might  have  taken  another  and  more 
inconvenient  road  is  immaterial.  He  was  en- 
titled to  travel  the  public  highway  in  ques- 
tion. To  hold  otherwise  would  permit  a  rail- 
road company  to  exclude  snch  travelers  from 
the  highways.  We  have  pointed  out  that  the 
Jnry  was  Justified  in  finding  that  tbe  plain- 
tiff was  driving  an  ordinarily  gentle  horse; 
that  he  waited  at  a  reasonable  distance  for 
a  reasonable  time  to  see  if  the  locomotive 
would  move  on  or  if  his  horse  would  take 
fright.  When  it  appeared  that  the  locomo- 
tive was  not  going  to  move,  and  that  his 
horse  was  not  frightened,  the  plaintiff  drove 
on.  Under  these  circumstances,  it  cannot 
be  said  as  a  matter  of  law  that  the  danger 
was  so  imminent  and  threatening  that  a  rea- 
sonably prudent  man  would  not  assume  the 
hazard  of  encountering  it  It  will  not  do  to 
say  that.  If  he  did  not  anticipate  tbe  fright 
of  tbe  horse,  neither  conld  tbe  defendants. 
Th^  were  tbe  original  wrongdoers,  and  were 
bound  to  anticipate  any  result  that  might 
reasonably  be  anticipated.  We  have  already 
said  that  the  evidence  tended  to  show  that 
the  engineer  in  chai^  of  the  locomotive  was 
In  tbe  employ  of  the  Lehigh  Talley  Company, 
and  that  the  railroad  was  operated  by  the 
Easton  ft  Amboy  Company.  It  was  there- 
fore for  tbe  Jury  to  say  whether  either  or 
both  defendants  were  liable. 

The  nonsuit  not  being  Justified,  tbe  Judg- 
ment under  review  should  be  reversed,  and  a 
venire  de  novo  awarded. 


ATKINSON  T.  NEW  YORK  TRANSFER  00. 
(Court  of  ^teroia  and  Appeals  of  New  Jsney. 
Nor.  18.  1908.) 

1.  Appk^I  and  Ebbob  (I  1033*)— Habmuss 
Bbbob— Pbejudicul  BmoT. 

An  enoQeoua  iostnietioa,  pnijndleial  only 
to  piaintiff,  is  not  grDund  for  wnrsal  on  de- 
fendaat's  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  If  4062-4062;  Dmx  Dliri  1033.*] 

2.  Gabbikbb  (I  ISO*)— OaBmXAOB  of  Goods— 

lilinTATION  OF  LUBILITT— NiOXJaEMCX. 
A  comnKHi  carrier  cannot  by  contract  ex- 
empt Itself  from  liability  for  looses  caoaed  by 
its  own  or  Its  servants'  negligence;  such  con- 
tract beins  contrary  to  public  pcdit?,  as  tend- 
ing to  induce  want  of  care  tgr  the  carrier  in 
tbe  performance  of  Its  duties. 

[Ed.  Note.— For  other  cases,  see  Catdsxs, 
Cent  Dig.  {  654;  Dec  Dig.  |  150.*] 

a  Cabbibbs  a  158*)— Gabbiaob  of  Goods— 
LiiciTATiON  OF  LiABiuTT  —  Limitation  as 
TO  AiconifT— Fixiira  or  Vai.uk. 

Since  a  carrier  la  entitled  to  oompensatiott 
ia  DR^rtlon  to  the  valoe  of  the  goodB  diipped 
and  tbe  consequent  risk  assumed,  It  may  stipu- 
late with  the  shipper  as  to  the  valae  of  tbe 
goods,  and  contract  to  limit  Its  liabiUtr  to  the 
amount  fixed :  such  e<mtraet  not  being  i^poaed 
to  public  policy. 

[Ed.  Note.— For  other  cases,  see  Canlets, 
Cent.  Dig.  |  663;  Dec  Dig;  |  158.*J 

4.  Ape«al  and  BBBon'd  SS2*)  — Rsniw  — 

QUESnOHS  ConSIDKBBD. 

In  an  action  against  a  carrier  for  tbe  value 
of  goods  shipped,  defendant  claiming  that  plain- 
tiff could  only  recover  the  amount  fixed  in  the 
bill  of  lading,  whether  the  shipper,  after  accept- 
ing the  bill  of  lading  without  dissent,  conld 
afterwards  assert  IgnoTance  of  Its  contents  need 
not  be  determined,  where  the'  case  was  tried 
below  on  the  theory  that  the  shipper  was  not 
bound,  even  If  she  knew  of  the  lindtatloa  In  the 
bill  of  lading,  unlflSB  she  assantsd  theretow 

[Ed.  Note^Fw  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  8402;  Dec.  Dig.  )  8B2.*] 

5.  Cabbiebs  (}  137*)— Gasuagk  or  Goods— 
Limitations  on  LiABixJTr  as  OnouirD  or 

DeFBNSB— iNSTBUOnONB. 

In  an  action  against  a  carrier  for  the  valae 
of  goods  lost  in  transit,  where  the  bill  of  lad- 
ing recited  that  tbe  change  was  based  upon  a 
valnatitHt  not  exceeding  $100,  and  provided  that 
the  carrier  should  not  be  liable  for  loss  by  nec- 
iigence  or  otherwise  In  excess  of  that  amount, 
an  instruction  that,  even  If  the  shipper  knew 
of  the  limitation  in  tbe  bill  of  lading,  the  car- 
rier would  still  be  liable  for  the  full  value  of 
the  Roods,  unless  tbe  shipper  assented  to  the 
provision  in  the  bill  of  lading,  in  effect  in- 
structed that  a  shipper  knowing  tiiat  the  ttana- 
portation  diarge  is  baaed  upon  a  value  below 
the  actual  value  of  the  goods,  and  that  the  ship- 
ping receipt  limited  the  carrier's  liability  to 
that  valne,  may  accept  the  receipt  In  silence, 
and  afterwards  deny  his  assent  thereto,  and 
recover  the  full  value  of  the  goods,  and  was  er^ 
roneous. 

[Ed.  Note.— For  other  cases,  see  Carriexm, 
Cent.  Dig.  I  594;  Dec  Dig.  I  187.*] 

6.  Cabbibbs  (S  158*)— Cabbiaoi  of  Goo  Da — 

I.IMITATI0H8   OF  AMOUNT  OF  LlABILITr  — 

Limitation  Wbebe  VAi.xrB  is  Discloskd. 
Where  a  shipper  fraodalently  misrepresents 
to  the  carrier  the  value  of  tbe  goods  conalnied, 
he  cannot  claim  foil  indemnity,  nor  can  he  amita 
their  full  value  if  he  knowingly  receives  a  bill 
of  lading  containing  a  contract  fixing  tbe  value 
of  .the  goods  and  limiting  the  carrier's  UabUity 
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to  racli  Talae.  since  carrier  mar  infer  from 
the  shipper's  silence  that  the  valne  fixed  is  prop- 
rr.  for  the  parpose  of  determining;  the  carriers 

liability. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Die.  {  706;  Dea  Dig.  {  15a*] 

Error  to  Supreme  Court 

Action  by  Harriet  Atklnmn  against  the 
Kew  York  Transfer  Gompany.  JodsmeDt  for 
plaintiff,  and  astttidant  brings  errw.  Be- 
msed. 

George  Htdmes  and  William  T>.  Edwards, 
lot  plaintiff  In  error.  Franda  T.  Dobbins, 
Afr  defeodant  In  oror. 

6UHMERE,  C.  J.  This  action  was 
brooi^t  by  Mrs.  Atkinson  to  recover  damages 
from  tbe  d^endant  company  for  the  loss, 
throat^  its  negligence,  of  a  trunk  and  con- 
tents, Intrusted  by  her  to  It  for  shipment  from 
Ocean  Grove  In  this  state,  to  her  home  In 
Brooklyn,  N.  T.  At  the  trial  the  defendant 
company  admitted  llabUlty,  bnt  contended 
that  the  amount  of  the  recovery  against  It 
should  be  limited  to  $100,  notwithstanding 
the  fact  that  the  value  of  the  property  lost 
considerably  exceeded  that  sum.  This  con- 
tention was  rested  upon  the  fact  that,  at  tbe 
time  It  received  the  trunk,  the  company  de- 
livered to  the  piaiutlir  a  bill  of  lading,  which 
recited,  among  other  things,  that  its  charge 
for  tbe  transportation  thereof  was  based  up- 
on a  gross  valuation  not  exceeding  9100,  and 
contained  an  express  agreement  between  the 
-  shipper  and  tbe  carrier  that  tbe  latter  shooid 
not  be  liable.  In  case  of  loss  or  damage  by 
reason  of  negligence,  or  otherwise,  for  an 
amount  exceeding -^hat  sum,  and  the  further 
fact  that  tbe  plaintiff  received  tbe  bill  of 
lading  without  expressing  any  dissent  from 
its  provisions.  The  trial  court.  In  Its  In- 
Btmctlon  to  the  Jury  as  to  the  effect  of  the 
delivery  of  this  bill  of  lading  to  the  plain- 
tiff, stated  that  If  "It  was  presented  to  the 
plaintiff,  and  received  by  her  as  a  contract, 
she  would  not  be  entitled  to  recover  more 
than  flOO,  hut  that,  if  she  did  not  know  that 
it  waa  offered  to  her  as  a  contract,  and  re- 
ceived It  without  knowing  Its  contents,  sup- 
posing that  It  was  simply  given  to  her  as  a 
receipt  in  order  to  enable  her  to  trace  her 
property,  then  the  limitation  in  It  would  not 
>pply,  and  that,  even  if  she  knew  that  the 
rate  charged  for  the  trunk  was  based  upon 
a  valnatioD  of  9100,  still  the  llmitati<m  would 
not  obtain,  and  tbe  company  would  still  be 
liable  for  the  fall  valne  of  the  goods,  in  tbe 
absence  of  any  assent  by  her  to  a  restriction 
of  that  character."  The  court  then  proceed- 
ed as  follows:  "The  question  would  there- 
fore seem  to  be  whether  Mrs.  Atkinson,  when 
tbis  receipt  was  handed  to  her,  and  she  took 
it,  assented  to  it  as  an  agreement  between 
her  and  tbe  company,  or  whether  she  took  It 
as  a  mere  receipt  In  order  to  constitute  as- 
sent these  moat  be  knowledge^  and  If  she  did 


not  know  of  these  words,  did  not  know  what 
the  company  claimed  it  was,  then  there  could 
be  no  TOlId  assent  If  she  did  know,  still  it 
wonld  r«naln  a  question  as  to  whether  she 
assented  to  it  s  a  contract"  The  Jury  re- 
turned a  verdict  In  favor  of  the  plaintiff  for 
$300,  tike  fall  amount  of  the  property  lost, 
and  tbe  defendant  now  assigns  error  "upon 
this  excerpt  from  the  durge. 

The  first  question  which  the  case  presents 
for  consideration  is  whether  a  contract 
which  fixes  the  value  of  goods  shipped  at  a 
price  less  than  their  real  worth,  and  limits 
the  liability  of  the  carrier  for  a  loss  result- 
ing fnnn  Its  own  negligence  to  tbe  value  thus 
fixed,  is  valid ;  for.  If  it  is  not;  then  the  in- 
atrnctlon  complained  of,  so  far  as  it  was  ei> 
roneous,  was  harmful  to  tbe  plaintiff,  not 
to  tbe  defendant,  and  affords  no  ground  for 
reversing  the  Judgment  We  fully  concur  In 
the  soundness  of  the  generally  recognized 
rule  that  a  common  carrier  cannot  contract 
for  exemption  from  liability  for  losses  result- 
ing from  his  own  negligence,  or  that  of  his 
servants.  But  this  rule  does  not,  we  think, 
prevent  tbe  carrier  from  stipulating  with 
the  shipper  as  to  tbe  value  of  the  proper- 
ty intrusted  to  it,  and  c<mtractlng  that  its 
liability  shall  be  limited  to  the  amount  so 
stipulated.  The  carrier  is  entitled  to  be 
compensated  for  his  services  in  proportion 
to  the  value  of  the  article  consigned  and 
the  consequent  risk  assumed  by  him.  The 
shipper  is  entitled  to  take  the  benefit  of 
a  lower  rate,  if  he  desires  to  do  so,  by 
placing  a  value  upon  his  goods,  for  the  pur- 
pose of  their  shipment  below  their  actual 
worth.  Such  a  stipulation  stands  as  If  the 
carrier  had  asked  the  value  of  the  goods 
shipped,  and  bad  been  told  by  the  consignor 
that  it  was  the  sum  named  In  the  contract 
The  reason  why  contracts  exempting  the 
carrier  from  liability  for  loss  resulting  from 
his  own  negligence  are  held  to  be  invalid  is 
that  they  are  against  public  policy,  because 
their  natural  effect  Is  to  induce  want  of  care 
on  the  part  of  the  carrier  In  the  performance 
of  his  duties.  But  a  stipulation  as  to  the 
value  of  the  goods  to  be  shipped  has  no  such 
tendency.  It  exacts  from  the  carrier  the 
measure  of  care  due  to  the  value  agreed  on, 
and  is,  we  think,  a  proper  and  lawful  mode  of 
securing  a  due  proportion  between  the 
amount  for  which  tbe  carrier  can  be  held  re- 
sponsible and  the  charges  received  by  it  as  a 
consideration  for  tbe  safe  transportation  of 
tbe  goods  shipped.  This  Is  the  view  express- 
ed by  the  Supreme  Court  of  the  United  States 
in  Hart  v.  Pennsylvania  R-  R.  Co.,  112  U.  S. 
340.  5  Sup.  Ot  161,  28  L.  Ed.  717,  and  Is  that 
adopted  in  many  of  our  sister  states.  5  Am. 
ft  Eng.  Ency.  328,  and  cases  cited;  6  Cyc. 
pp.  402,  403,  and  notes. 

Having  determined  that  a  contract  between 
a  carrier  and  shipper  which  fixes  ^e  value 
of  the  goods  shipped  at  a  sum  less  than  their 
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real  worth,  and  limits  the  liability  of  the  cai" 
Tier,  In  case  of  their  lou,  to  the  amount  w 
fixed,  Is  binding  upon  the  shipper,  we  take  op 
the  ctmslderation  of  the  court* s  instruction 
to  the  Jury  In  this  case.  It  la  Insisted,  on  be- 
half of  the  plaintiff  in  raror,  that  Mrs.  At- 
klns<m,  bjr  teceivlng  the  blU  of  lading,  be- 
came bound  by  Its  provisions ;  that  the  mere 
accQ^tance  of  this  pap«  wltlHmt  any  indica- 
tion of  dissent  ttom  Its  terms  bound  her  as 
fully,  as  if  she  had  e^resdy  assented  to 
them,  and  that  she  could  not  afterward  de- 
prive the  plaintiff  In  error  of  the  protection 
of  its  provisions  by  awwtlng  that  she  ^ma 
ignorant  of  its  cmtents.  We  are  not  repaired 
to  pass  upon  the  soundness  of  this  proposi- 
tion advanced  on  b^If  ct  the  plaintiff  In 
error,  for  the  trial  court  in  Its  Instroctlui  to 
the  Jury  did  not  make  the  plalntUTs  ignor- 
ance of  the  contents  of  the  paper  which  was 
delivered  to  her  the  test  of  her  liability  under 
it  The  Jury  were  told  that,  even  If  she 
knew  that  the  rate  diarged  for  the  trans- 
portation of  her  trunk  was  based  upon  a 
value  of  flOO  the  company  would  stin  be  lia- 
ble for  the  foil  value  of  the  goods,  ia  the  ab- 
sence of  any  assent  by  her  to  the  restriction 
of  liability.  And,  further,  that  even  If  she 
knew  of  the  words  (that  la,  the  words  conr 
tained  in  the  paper  limiting  the  carrier's  lia- 
bility), still  It  would  remain  a  question  as  to 
whether  she  assraited  to  the  bill  of  lading  as 
a  contract  The  purport  of  this  Instruction, 
as  It  seems  to  us,  Is  that  a  shipper,  who 
knows  that  the  chai^  made  by  the  carrier 
for  the  transporting  of  his  goods  Is  based  up- 
on a  value  placed  upon  them  whldi  Is  below 
their  actual  worth,  that  this  value  Is  stated 
in  the  receipt  which  Is  given  to  him  1^  the 
carrier,  and  that  the  receipt  contains  a  stip- 
ulation limiting  the  carrier's  Habllity  to  the 
amount  thus  stated,  may  accept  the  receipt 
In  silence,  and  afterwards,  in  case  the  goods 
are  lost  may  deny  that  he  assented  to  the 
valnatlon  which  was  made  the  basis  of  the 
carrier's  charge,  may  repudiate  the  limitation 
of  liability,  and  recover  the  full  amount  of 
his  loss. 

It  Is  held  by  the  best-considered  authori- 
ties that  If  the  shipper  Is  guilty  of  fraud  or 
Imposition,  by  misrepresenting  to  the  carrier 
the  value  of  the  goods  consigned  to  him,  he 
destroys  his  claim  to  full  indemnity,  and  the 
reason  of  it  is  that  by  his  act  he  has  de- 
prived the  carrier  of  his  right  to  be  com- 
pensated in  proportion  to  the  value  of  the 
goods  and  the  consequent  risk  assumed  by 
him ;  that  what  be  has  done  has  tended  to 
lessen  the  vigilance  which  the  carrier  would 
otherwise  have  exercised  for  the  safety  of 
the  goods.  2  Kent's  Com.  603,  and  cases  cit- 
ed. The  soundness  of  this  principle  seems  to 
us  to  be  beyond  controversy,  and  we  are  un- 
able to  see  any  distinction  In  law  between  an 
express  misrepresentation  of  value  made  by 
the  shipper  to  the  carrier  and  a  statement 


made  by  the  carrier  to  the  shipper  as  to  tiie 
rate  diarged  and  the  Ilablll^  assumed  by 
him,  based  upon  the  value  of  the  goods,  being 
a  sum  named  by  bim,  and  tba  rec4)tl<Hi  of 
that  statement  by  the  dilnwr .  in  slioioe, 
BO  far  as  the  determination  ot  the  rights 
of  the  respective  parties  is  concerned.  The 
carrier  has  a  right  to  Infer  team  the  sDauB 
of  the  shipper  that  his  valuation  Is  ac- 
cepted by  the  latter  as  accurate,  not  on- 
ly for  the  purpose  of  flzlng  tnuuiK»tatl<m 
charges,  but  also  for  the  purpose  of  de- 
termining the  amount  of  liability  In  case  of 
loss.  Having  taken  advantage  of  the  low- 
er rat^  based  upon  the  value  fixed  by  the 
carrier,  the  shipper  is  eetopi)ed  from  afta>- 
wards  asserting  that  the  value  la  greater. 
To  permit  blm  to  reap  the  benefit  of  a  lower 
rate  in  case  there  Is  no  torn,  and  to  rqiodlate 
the  valuation  upon  whldi  tiiat  rate  was  bas- 
ed if  there  be  a  loss,  would  be  repugnant  to 
every  principle  of  fair  play. 

We  are  of  opinion  that  the  Instruction 
complained  of  was  erroneous,  and  that  for 
this  reason,  the  Judgment  under  review  must 
be  reversed. 


TOBDAN  V.  HSBD. 
<Conrt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18.  1908.) 

1.  Tbial  (I  109*)  — OpxNnTG  — STATsmnnt— 
Scope  and  Eftbot. 

A  motion  for  a  niMiBnit  the  opming  of 
a  CBBs  to  the  court  and  jury  is  not  nsuaL  but  . 
is  permissible  if  the  statement  of  connsel,  by 
its  omlssioDB  or  admisaionB,  renders  it  clear- 
ly evident  either  that  no  case  can  be  made  out, 
or  that  a  recovery  !■  precluded.  The  role  ap- 
plied. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
mg.  {  109.*] 

2.  PzuozHQ  (I  887*)— Ooirnuon  d  846*)— 

APFBAI.  AlTD  ffiUtOR  (|  88S*)— ISSUBB,  PBOOV, 
ASD  VaBIAITCB. 

(a)  Under  the  Practice  Act  (P.  U  1906,  p. 
671)  I  thaie  can  be  psnaltted  no  substantial 
variance  between  the  case  declared  upon  and 
the  case  proveQ,  but  a  recovery  muet  be  se- 
cnndom  anegato  et  probata, 
(b)  When  a  declaration  sets  up  a  contract 

G owing  ont  of  conunercial  paper  and  entered 
to  by  the  defendant  alone,  proof  of  a  con- 
tract of  a  different  nature  entered  Into  by  the 
defendant  and  others  will  not  saitain  the  dec- 
laration unamended,  for  thereby  the  defendant 
would  be  denied  an  opportunity  to  plead  the 
nonjoinder  in  abatement  Neltlier  can  the  dec- 
laration be  amended  <m  error  to  c<Hifono  to  the 

E roofs,  because  thereby  the  defendant  would 
a  bound  bj  a  verdict  upon  a  matter  which  he 
bad  not  expected  or  intended  to  try. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  I  1300:   Dec.  Dig.  |  887;*  Con- 
tracts, Cent.  Dig.  J  1740 :   Doc.  Dig.  I  846 
Apoeal  and  Error,  Gent  Dig- 1  8619;  Dec  Dig. 
I  8S8.*1 

8.  Biixs  Ann  Notes  ^  422*)— FaasxHTiiBifT 
AND  NoTicB  or  Dishonor— WAivxB. 

Eridence  to  the  effect  (a)  that  a  defendant 
and  othen  hare  received  property  <tf  tiis  maker 
of  a  note  on  an  agreement  to  take  can  oC  the 
note  at  maturity,  or  (b)  that,  aftsr  Baturitr,  a 
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defendant  hu  admitted  zemonalUIity  apon  a 
note,  whidi  Is  ahaied  by  ot&en  vita  himself, 
will  not  sapport  an  action  aninst  mich  defend- 
ant as  indoner  alMie,  on  tne  theory  that,  by 
the  leodTinff  of  such  property  or  the  making  of 
such  admiBBions,  he  haa  waired  pzesentment  and 
notice  of  dishonor  of  the  note,  or  the  holder 
stands  excused  therefrmn. 

[Ed.  Note.— For  other  caaea,  see  Bills  and 
Notes.  Cent  Dir-  t  ISOS;  Dec.  Dig.  S  422.*] 

4  Tbial  (}  170*>7-DiRBonoir  of  Vshdiot. 

When  the  i»laintifl  in  an  action  might  law- 
fully hare  been  nonsuited  at  the  trial,  if  sudi 
mobon  had  been  made,  the  direction  of  a  ver- 
dict in  his  favor,  on  the  same  evidence,  is  er- 
roneous, and  cannot  be  npheid. 

[Ed.  Note.— For  other  caaea,  see  Trial,  Cent 
IMg.  I  390:  Dee.  Dig.  |  m*] 

(Syllaboa  by  tha  Court) 

Bnor  to  Supreme  Court. 

Actlm  by  Albert  M.  Jordan  against  3. 
Pbelps  Beed,  execntor  of  tbe  will  of  L  Wbtl- 
den  Hoore^  deceased.  '  Judgment  for  plaln- 
tlfl.  and  defendant  bzlnga  error.  Berersed, 
and  a  voilre  de  novo  awarded. 

Originally  this  was  an  action  upon  con- 
tract brought  In  tbe  Supreme  Court  by  Al- 
bert M.  Jordan,  now  defendant  In  error, 
against  L  Whliden  Moore,  the  testator  of  the 
present  plaintiff  in  error. 

Tbe  declaration  filed  Is  unusual  In  form 
and  in  substance,  but  may  be  said  to  set  up 
a  cause  of  actl(m  of  the  nature  following: 
Whereas  tbe  Nortbslde  Land  Company  had 
made  Ita  promissory  note,  in  writing,  bear- 
ing date  on  June  11,  A.  D.  190S.  and  thereby 
promised  to  pay  to  tbe  order  of  tbe  La 
Charge  Dredging  Company  the  sum  of  96,- 
000.  one  year  after  date,  at  the  Second  Na- 
tional Bank  of  Atlantic  City,  value  received, 
thereupon.  In  consideration  of  a  credit  of 
{6.000  then  and  there  made  by  tbe  payee  tn 
Bald  note  named  to  the  maker  thereof,  and  of 
a  like  credit  then  and  there  made  by  the 
plaintiff,  Albert  M.  Jordan,  to  the  said  payee, 
be,  the  said  I.  Whilden  Moore,  then  and 
there  being  the  business  manager  of  the  said 
oirporation  maker,  promised  and  undertook 
"absolutely  to  pay  him  the  said  note  at  its 
maturity,  by  indorsing  and  delivering  the 
same  to  the  plalntUT,  and  waive  and  forego" 
presentment  for  payment  and  notice  of  dis- 
honor of  the  said  note.  Nevertheless  the 
said  I.  Wbtlden  Moore  did  not,  neither  did 
any  other  person,  pay  to  the  plaintiff  the 
sum  of  money  In  said  note  specified  or  any 
part  thereof,  to  his  damage,  etc.  The  said  I. 
Whilden  Moore  interposed  a  plea  of  the  gen- 
eral issue,  and  similiter  was  added. 

After  issue  Joined,  tbe  said  1.  Whilden 
Moore  died  testate,  and  his  death  was  duly 
suggested  upon  the  record,  and  the  cause 
was  continued  against  H.  Phelps  Heed  as 
>ole  emcator  of  his  last  will  and  tratament 
Tbe  issue  was  brought  down  for  trial  at  the 
Atlantic  circuit  before  one  of  the  circuit 
Jndges  duly  assigned  and  a  Jury. 

The  evidence  offered     the  plaintiff  was  to 
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tbe  effect  following:  Tbe  note  In  suit  was 
made  by  tbe  Norttislde  Land  Company,  and 
was  Indorsed  by  I.  Wbilden  Moore,  the  origi- 
nal defendant  It  had  also  been  Indorsed 
by  William  L  Garrison,  but  the  name  of  tbe 
latter  was  erased.  The  note  bad  come  into 
the  possession  of  Albert  M.  Jordan,  tbe  plain- 
tiff, after  the  Indorsement  by  Moore,  but 
when,  why,  or  bow  was  not  made  clear.  Tbe 
Nortliside  Land  Company  was  the  owner  of 
lands  in  Atlantic  ooun^,  and  Intended  to 
Improve  tlie  same  for  sale  tn  building  lots. 
The  La  Charge  Dredging  Company  was  em- 
ployed to  fill  In  these  lots  in  order  to  fit 
them  for  building,  i.  Whilden  Moore  was 
IntMested  In  the  land  company's  project 
both  as  a  shareholder  and  manager,  and  had 
charge  of  the  contract  witb  the  dredging 
company.  After  the  making  of  the  note  In 
suit,  and  while  it  was  outstanding,  the  land 
company  having  liabilities  (Inter  alia,  to  the 
dredging  company)  which  It  was  unable  to 
meet,  Moore  proposed  to  tbe  land  company 
and  tbe  holders  of  shares  therein  that  the 
land  company  should  turn  over  Its  lands  to 
himself  and  some  other  gentlemen.  If  a  cmi- 
sideratlon  therefor  could  be  agreed  upon. 
The  sum  of  951,400  was  at  length  agreed  up- 
on. Including  the  value  of  the  outstanding 
capital  stoc^  and  all  of  the  Indebtedness  of 
the  land  company,  and,  as  part  of  such  In- 
debtedness, the  partlcnlar  note  In  suit  In 
these  n^otlatloiu  Moore  was  the  active  spir- 
it on  behalf  of  himself  and  his  titiree  a»- 
BOdates,  and  be  promised  that  the  debts  and 
the  value  of  tbe  stock  should  be  paid.  These 
negotiations  resulted  In  a  sale  of  the  compa- 
ny's lands,  and  tbe  making  of  a  deed,  dated 
February  17,  1904,  between  the  Norttnlde 
Land  Oompany,  and  John  Borers,  I.  Whilden 
Moore,  Otuirles  R,  Myers,  and  Robert  Moore, 
wherein,  for  the  consideration  above  men- 
tioned, all  of  iSn  company's  lands  were  as- 
sured to  them.  After  the  making  of  this  con- 
veyance and  before  Qie  bringing  of  tbe  ac- 
tion, Moore  acknowledged  bis  Indorsement  of 
the  note  to  one  of  the  witnesses,  but  at  the 
same  time  declared  that  he  did  not  wish  to 
pay  the  note  until  he  could  get  Charles  and 
John  Myers  and  Robert  Moore  to  Join  him 
in  the  payment,  and  tbe  statement  of  Moore 
was  couched  In  words  which  at  least  tended 
to  warrant  an  inference  that  in  his  view 
their  common  Interest  and  concern  in  the 
property,  rights,  and  obligations  of  the  land 
company  bound  them  to  take  care  of  the 
note.  No  evidence  was  offered  on  the  part 
of  the  defendant  There  was  a  motion  for 
a  nonsuit  on  tbe  plaintiff's  opening,  which 
was  refused,  and  an  exception  was  taken. 
There  were  sundry  exceptions  to  rulings  of 
the  trial  Judge  In  admitting  evidence  against 
the  defendant's  objection.  There  was  also  a 
motion  to  direct  a  verdict  for  the  defraidant, 
which  was  refused;  and  no  exception  ap- 
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pean  to  hare  been  aealed  thereon.  At  the 
elooe  of  the  cue  the  trial  Jndge  directed  a 
verdict  toi  the  plaintiff  for  the  amount  of  the 
note,  with  Intereet;  and  an  nception  wqb 
Mealed  upon  such  direction. 

A  verdict  having  been  found  agreeably  to 
the  direction,  Jndgment  was  entered  thereon 
In  the  Supreme  Court,  and  such  Jndgment 
has  been  removed  Into  this  court  on  writ  of 
error.  Error  Is  specially  assigned  tn  that 
the  trial  judge  refused  a  nonsuit  on  the 
plaintiff's  opening,  in  that  the  trial  Jndge 
admitted,  over  objection,  evidence  which  was 
at  variance  with  the  declaration.  In  that  the 
trial  Judge  admitted,  over  objection,  evidence 
which  was  Incompetent  and  illegal,  and  In 
that  the  trial  Judge  directed  a  verdict  fra  the 
plaintiff  contrary  to  law. 

Clarence  L.  Cole  (E.  A.  Armstrong,  on  the 
brief),  for  plaintiff  In  error. 

(1)  The  declaration  not  showing  a  cause  of 
action,  there  should  have  been  a  ncHisalt  on 
the  plalntlfTs  opeDlng. 

(2)  If  It  be  assumed  that  a  legal  cause  of 
action  la  set  up  In  the  dedaratlon,  there 
was  no  proof  sufficient  to  support  It  The 
proofs  offered  by  the  plaintiff  below  were 
at  variance  wiUi  the  declaration. 

^  So  far  as  the  evldaice  made  out  any 
case  a^lnst  the  defendant  below,  it  placed 
Moore,  the  defaidan^s  testator.  In  tiie  posi- 
tion of  ondertitiUng  orally  to  paj  the  d^t 
of  another,  the  land  cnnpany. 

W  Irrelevant  evldmce  was  admitted,  to 
the  Injary  of  the  defoidant  below. 

<S>  So  far  as  the  prooU  establlriiea  any 
coatract,  it  was  me  made  tj  ftmr  Jointly, 
and  not  by  Moore  alona 

There  should  have  been  no  direction 
of  a  verdict  for  the  plaintiff  below.  Most 
favorably  to  the  plaintiff,  it  should  have 
been  btid  that  ttteie  was  a  Jury  aoestlon. 

John  J.  Crandall,  for  defendant  in  error. 

Under  the  declaration  and  proofs  a  pri- 
mary undertaking  by  Moore  to  pay  the  note 
was  established.  If  not,  the  facts  establish 
the  liability  of  Moore,  as  an  Indorser,  who, 
by  getting  property  of  the  maimer  Into  his 
hands,  had  waived  presentment  and  notice. 

OREEN.  J.  (after  stating  the  facte  aa 
above).  The  flrst  contention  of  the  plaintiff 
tn  error  appears  to  be  that  the  plaintiff  be- 
low should  have  been  nonsuited  upon  the 
opening  of  his  counsel,  either  because  the 
facte  stated  by  counsel.  If  proved,  would  not 
have  sufficed  to  susteln  a  verdict,  or  because, 
If  proved,  they  would  have  established,  not 
the  cause  of  action  alleged  In  the  declara- 
tion, but  a  cause  of  action  different  there- 
from. A  motion  for  a  nonsuit  on  the  open- 
ing of  a  case  to  the  court  and  Jury  Is  not 
usual,  but  it  Is  permitted  In  some  jurisdic- 
tions. In  order  to  Ite  allowance.  It  is  in  gen- 
eral held  that  in  a  case  like  the  present  the 


Btetement  of  connael,      Its  omissions  or  ad- 
missions, must  render  it  clearly  evident  ei- 
ther that  no  case  can  be  made  out,  or  that 
a  recovery  Is  precluded.   Emwson  ▼.  Weeks 
(1881)  58  Gal.  882,  38S;  Oscanyan  v.  Anns 
Co.  aSSO)  108  n.  a  261,  263,  261  26  U  Ed. 
539;  Hoffman  House  v.  Foote  (1902)  172  N. 
Y.  348.  350.  6S  N.  B.  16».   In  this  court  the 
matter  was  lately  considered  in  Kelly,  Adm'r, 
V.  Bergen  County  Gas  Go.  (1906)  74  N.  J, 
Law,  60i-607,  67  AM.  21;  and  It  was  then 
declared  that,  by  analogy  to  the  motion  for 
a  nonsuit  at  the  dose  of  the  plalntllTs  evlr 
deuce,  the  question  Is  whether  the  facte  stat- 
ed as  to  be  proved  and  the  reasonable  infer- 
ences which  may  be  drawn  from  them  dls- 
clrae  that  the  plaintiff  Is  not  entitled  to  sub- 
mit his  case  to  the  jury  because  a  verdict 
In  his  favor  could  not  be  sustelned.  Among 
cases  which  dealt  vdth  the  motion  at  the 
close  of  the  plalntlfrs  evidence  it  is  suffi- 
cient to  note  Case  v.  Cent  B.  B.  Co.  (1806) 
59  N.  J.  Law,  471,  473,  37  AtL  65,  69  Am. 
St  R^.  617,  and  Polhemus  v.  Prud.  Real. 
Corp.  (1906)  74  N.  J.  Law,  670,  580,  67  Atl. 
303.    If  now  we  turn  to  the  plaintiff's  dec- 
laration, we  find  the  pleader's  avermmts  to 
be,  in  brief,  that  the  original  defendant, 
Moore,  for  valuable  consideration,  indorsed 
and  delivered  to  the  plaintiff  the  note  made 
by  the  Northslde  Land  Company  to  the  La 
Charge  Dredging  Company  for  tbe  payment 
of  $6,000,  and  promised  and  undertook  to 
pay  the  said  note  absolutely,  and  to  waive 
presentment  and  notice.    Whether  the  orig- 
inal defendant  by  this  irregular  Indorsement, 
became  liable  to  the  dredging  company  or 
not  liable,  may  be  unimportant   The  aver- 
meute  would  under  sections  64,  82,  and  109 
of  the  negotiable  Instrument  act  (P.  L.  1902, 
pp.  594,  595,  598,  601,  602)  show  a  liability 
to  the  plaintiff,  the  immediate  Indorsee,  if 
the  averments  were  sustained  by  legal  evi- 
dence.   If  we  turn  to  the  opening  of  couu- 
sel,  we  find  the  gist  of  his  stetement  to  be 
that  the  original  defendant  who  was  the 
promoter  and  manager  of  the  land  company, 
for  a  valuable  consideration,  Indorsed  and 
delivered  to  the  plaintiff,  who  was  the  back- 
er of  the  dredging  company,  the  note  for  $6,- 
000,  made  by  the  former  company  to  tbe  lat- 
ter company;  and  that,  before  the  maturity 
of  the  note,  the  original  defendant,  by  an 
executed  bargain  with  the  land  company, 
agreed,  in  consideration  of  a  conveyance  of 
all  of  Ite  lands  to  himself,  to  teke  care  of 
this  note,  among  other  debte  of  the  com- 
pany. This  may  have  been  a  somewhat  loose 
and  meager  stetement   Nevertheless  we  in- 
cline to  the  notion  that  if  the  statement 
were  followed  by  legal  proof  of  the  facts 
steted,  a  case  would  have  been  presented 
for  the  consideration  of  a  Jury.    See  Kelly, 
Adm'r,  v.  Bergen  County  Oas  Co.  (1906)  74 
N.  J.  Law,  G04,  606,  67  Atl.  21;   Story  on 
Bills,  ii  316,  374;  Story  on  Prom.  Notes.  | 
282.  The  motion  for  a  nonsuit  on  tlie  open- 
ing was  th^  properly  refused. 
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It  Is  next  contended  on  tbe  part  of  tbe 
plalDtlff  In  error  that,  if  a  valid  cause  of 
action  were  alleged  In  tbe  declaration,  tbe 
erldence  of  tbe  plaintiff  below  did  not  sup- 
port it;  but,  on  tbe  contrary,  was  at  vari- 
ance tberewltb.  He  also  contended  tbat,  so 
far  as  the  proof  went.  It  placed  Moore,  tbe 
original  defendant.  In  the  position  of  prom- 
ising orally  to  pay  the  debt  of  another.  To 
these  contentlonB  the  defendant  In  error  urg- 
ed that,  under  the  declaration  and  proofs,  a 
primary  undertaking  to  pay  the  debt  was 
establislwd.  It  could  hardly  be  said  by  one 
who  bad  considered  tbe  evidence  with  care 
that  there  was  any  proof  of  an  express  un- 
dertaking by  Moore  to  become  primarily  lia- 
ble upon  tbe  note  to  his  Immediate  indorsee ; 
and  therefore  Schley,  Ex's,  v.  Merrltt  (1872) 
37  Md.  3B%  358.  880,  Is  not  pertinent  The 
defaidant  in  wror  thinks,  however,  that  tbe 
evidence  was  enough  to  warrant,  Inferen- 
tialiy,  a  finding  of  primary  liability,  because 
it  was  shown  tbat  Moore  bad  taken  Into  bis 
hands  tbe  prapnrty  of  the  maker  of  the  note, 
and  had  tberenpoa  agreed  to  take  care  of 
this  note  with  other  obligatiens  of  the  mak- 
er, Tbe  proof  was  not  of  a  ccmv^ance  of 
tlK  Unds  of  the  maker  of  the  note  to  Moore 
alone,  bot  to  four  mm  who  were  named  and 
of  whom  the  original  defendant  was  one.  It 
becomes  proper,  ttaerefore^  to  inquire  wheth- 
er such  proof  sustained  the  declaration  and 
opening,  or  was  at  variance  therewith. 

(a)  Variance,  or  dlscr^ncy,  between  a 
material  averment  in  pleadiniT  and  tbe  evi- 
dence adduced  in  support  of  it,  was  In  early 
times  of  vital  importance.  1  Chit  on  Plead. 
(3d  Lend.  Ed.)  *303-*308;  Bristown  v.  Wright 
{1781)  2  Dougl.  K.  B.  «665,  *667a:  Mulford 
y.  Bowne  <1S27)  »  K.  J.  Law.  *81S,  'SIS. 
Since  the  enactment  ot  tbe  provisions  now 
embodied  In  Practice  Act,  Revision  of  1903 
(P.  L.  p.  571)  I  12S  (Mott  P.  A.  p.  64),  va- 
riance has  with  us  been  of  less  consequence. 
-Nerertheless  to-day  It  Is  sound  law  and  sound 
reascoi  that  t  lie  re  must  be  no  variance  to  the 
prejudice  of  the  adverse  party  between  the 
<ase  declared  upon  and  the  case  proven,  and 
that  recovery  must  be  secundum  allegata  et 
pnriwta.  Hallock  v.  Coomierclal  Ins.  Co. 
(1857)  28  N.  J.  Law,  268,  274;  Brlstow  v. 
Wright,  Bupra;  Martinez  v.  Runkle  (1894) 
57  N.  J.  law,  111,  117,  122,  30  Atl.  593. 
Applying  tbe  doctrine  to  the  facts  In  evi- 
dence we  think  that  there  was  a  substantial 
variance  between  the  case  declared  upon  and 
the  case  proven,  inasmuch  as  no  defendant 
would  anticipate  that  an  alleged  absolute  and 
primary  undertaking  by  A.  to  pay  m<mey  to 
Z.  would  be  supported  or  be  thought  to  be 
supported  by  proof  of  an  undertaking  by 
A.,  C,  and  D.  to  pay  the  same  mon^,  In 
(.■onslderatton  of  the  transfer  of  proper^  to 
them  by  X. 

(b)  If  we  should  assume,  without  decid- 
ing, tbat  nnder  the  principle  of  Joslin  v. 
N.  J.  Car  Spring  Co.  (1873)  36  N.  J.  Law, 
141,  14G»  tbe  plaintiff  might  have  sued 


the  original  defendant  with  7.  Myers,  C.  R. 
Myers,  and  R.  Moore  upon  their  contract  with 
tbe  land  company  to  assume  and  pay  the  ob- 
ligations of  the  .company,  we  could  not  deem 
it  lawful  to  permit  the  proof  of  such  con- 
tract to  sustain  the  present  declaration  un- 
am«ided.  Under  Practice  Act  (P.  I/.  1903,  p. 
545)  I  38  (Mott  P-  A.  p.  16),  the  nonjoinder 
of  a  defendant  in  an  action  ex  contractu  can 
be  taken  advantage  of  only  by  a  plea  in 
abatement  Gray  v.  Sharp  (1898)  62  N.  J. 
Law,  102,  103,  40  Ati.  771.  Had  the  original 
defendant  been  sued  niran  the  contract  of 
assumption  which  bad  been  made  by  himself 
and  three  associates,  he  would  at  mi^  have 
perceived  the  necessity  of  pleading  the  non- 
Joinder;  but  when  be  was  sued  upon  a  con- 
tract alleged  to  be  founded  upon  a  particular 
note  and  to  have  been  entered  Into  by  bim- 
■elf  al(me,  no  necessity  of  such  a  plea  could 
have  been  apparent.  Hence,  were  the  pres- 
ent recovery  to  stand,  the  result  would  be 
that  be  would  be  held,  to  his  Injury,  to  be 
bound  alone  by  a  contract  first  Indicated 
by  the  proofs,  and  would  be  denied  all  op- 
portnni^  of  pleading  tbe  nonjoinder.  See 
Ueberman  ▼.  Brothers  (1893)  66  N.  J.  I4w. 
379,  880.  26  Atl.  S2a  On  tbe  other  hand,  it 
would  not  be  conBistent  with  Justice  now  to 
amend  the  dedaratlon  so  as  to  make  It  con- 
team  to  the  pnx^  To  use  the  language  of 
Mr.  Justice  Dixon  In  ExcAUdor  Electric  Oa 
V.  Sweet  (1890)  69  N.  3.  Law.  441,  448,  81 
Atl.  721,  so  to  do  would  be  '*to  suiMiort  a 
verdict  -whidi  may  liave  been  rendered  upon 
a  matter  which  the  partiea  bare  not  fairly 
Utlgated."  Bach  cases  as  Price  t.  N.  J.  R. 
&  T.  Co.  (1866)  81  N.  J.  law,  229,  281-234. 
and  Redstrake  r.  Onmb.  Ins.  Oo.  (1882)  44 
N.  J.  Law,  294,  296.  would  not  Justify  an 
amendment  The  original  defendant  and  hla 
executor,  ai  substituted  defendant,  never  ex- 
pected or  Intended  to  try  an  issue  upon  tlie 
contract  of  assumptloa  of  the  land  com- 
pany's (^ligations.  Indeed,  the  substituted 
defendant  stoutly  rsBisted  the  attenipt  so  to 
do.  throughout  the  trial.  Usually,  when  a 
substantial  variance  aK>ears  In  the  course  of 
the  trial,  the  plaintiff  should  be  wmsuited. 
Such  was  tbe  older  practice.  1  Oh.  Plead. 
(3d  Lond.  Ed.)  •SOS ;  Brlstow  v.  Wright  (1781) 
2  Dougl.  *665,  *669.  Such  seems  to  be  our 
modem  usage  in  cases  of  variance  or  failure 
of  proof.  Case  v.  Cent.  B.  B.  Ca  (1896)  59 
N.  J.  Law,  471,  472,  37  Atl.  65,  59  Am.  St 
Rep.  017;  Folsom  v.  Squire  (1905)  72  N.  J 
lAW,  430,  60  Atl.  1102.  In  the  case  in  band 
no  motion  for  a  nonsuit  was  made  at  tbe 
close  of  tbe  plaintiffs  case;  and  when,  on 
the  same  evidence,  tbe  defendant  moved  for 
the  direction  of  a  verdict,  no  exception  was 
sealed  upon  tbe  denial  of  the  motion.  Never- 
theless, as  inadmissible  evidence  was  receiv- 
ed against  the  objections  of  tbe  defendant 
pnHwrly  taken,  and  error  Is  assigned  there- 
on, we  think  tbe  defendant  should  be  reliev- 
ed from  tbe  Judgment  upoxk  a  verdict  which 
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TraB  baaed  at  least  In  part  on  erldenm  not 
admlaalble  under  the  pleadings. 

It  18  fnrtbw  contended  ttai  plalntifl  In 
error  that  irrelevant  erldence  was  admitted 
to  hla  Injury,  and  that;  so  far  as  the  evidence 
estabUshed  any  contract,  It  was  one  made 
ftmr  Jointly,  and  not  by  Moore,  alonfc  It  would 
seem  that  sodi  argiunents  have  already  been 
snffldently  considered  were  It  not  that  the  de- 
fendant In  enor  (platntlfl  belo^  answers  that, 
an  absolnte  and  primary  nndertaklngaslde^ 
the  proofB,  under  the  declaration,  eatabUsh  the 
lleUIity  ot  Moore  as  an  Indorser,  who,  having 
taken  the  pnq^erty  of  the  makor  of  the  note 
into  tal%  own  hands,  waived  iwesaxtment  and 
notice.  Tbe  defendant  in  raror  was  driven 
to  take  this  position  by  the  ezlgoiclea  of  his 
case.  By  the  admission  ot  his  counsel  on  the 
ctpmlng  and  by  the  absence  of  afflrmatiTe 
evldaice.  It  appeared  at  the  trial  (as  conn> 
sel  put  it)  that  "the  note  was  never  pro- 
tested." It  Is  thm  proper  to  conaldo:  the 
evidence  af^edi  fnmi  this  view  point 

(a)  As  vre  first  review  the  law  invoked, 
it  Is  manifest  that  the  argument  of  the  de- 
fendant In  error  rests  upon  the  doctrine  that 
when  an  Indorser  has  received  full  security 
or  Indemnlly  for  the  amount  of  a  note  or  blU, 
or  has  reo^ved  monoy  or  property  for  the 
yery  purpose  of  taking  up  such  note  w  hill 
at  maturity,  the  holder  of  the  paper  is  ex- 
cused from  tiie  duty  of  presenting  It  fOL  pay- 
ment; and  of  giving  notice  to  such  indorser 
of  the  dUhonor.  Story  aa  Prom.  Notes,  f| 
281,  282.  857;  Stoiy  on  Bills  (4th  BdJ  H  816, 
374;  Chltty  on  Bills  (9th  Lend.  EkL)  *440, 
*449,  *500,  notes.  This  principle,  thus  broad- 
ly stated,  althon^  approved  by  some  eminent 
authors,  such  as  Story  and  Kent  and  having 
with  us  the  countenance  of  a  dictum  In  Fer- 
ry V.  Oreen  (184^  19  N.  J.  Law,  61,  63,  38 
Am.  De&  536,  Is  doubted  or  doiied  tor  other 
writers  (see  2  Dan.  on  Neg.  Imt  [Bth  Ed.] 
H  1129-1134);  and  it  Is  not  now  necessary 
tot  this  court  elth^  to  Indorse  or  condemn 
it  It  will  be  observed  that  the  stronger 
cases  wlilch  apply  the  prhudple  base  the  ex- 
cuse upon  the  facts  that  tbe  indorser  him- 
self has  received  enough  or  all  (If  not  enough) 
ot  the  maker's  property  for  the  pnrpose  of 
securing  the  former  against  his  liability,  or 
for  the  pnrpose  of  meeting  the  obligations 
which  be  has  incurred  on  bebalf  of  the  lat- 
ter. Comey  v.  Da  Costa  (1795)  1  Esp.  N.  P. 
302,  803,  approved,  arguendo.  In  Brown  t. 
Maffey  (1812)  15  Bast,  216,  222;  Bond  t 
Karnbam  a809)  6  Mass.  170,  171,  173,  4  Am. 
Dec.  47;  Bartcm  v.  Baker  (1815)  1  Serg.  &  B. 
(Pa.)  334,  386,  7  Am.  Dec.  620;  Mechanics' 
Bank  v.  GrlBWOld  (1881)  7  Wend.  (N.  T.)  186, 
166,  167,  170.  As  we  turn  to  the  facts 
brought  out  In  the  case  in  hand,  we  recall 
that  Moore,  as  IndorBer,  did  not  alone  receive 
the  property  of  the  maker  of  the  note  In  suit 
^e  taking  over  of  the  property  was  by  four, 
and  not  by  one,  and  therefore  there  Is  lack- 
ing a  fact  or  circumstance  deemed  by  many 
to  be  essential  to  the  application  of  the  prln- 


clple  Invoked,  tt  would  seem  manifestly  un- 
just because  of  waiver  or  excuse  based  upon 
the  holding  of  property  to  enforce  against 
Uoore  or  his  executor  alone  a  liability  for  a 
whole  debt,  If  or  whUe  Uie  property,  out  ot 
which  tb»  debt  was  Intended  to  be  met,  la 
in  title  or  possession  rested  largdy  in  ptbera. 

(b)  The  case  of  tlie  di^endant  In  enor  is 
not  bettered  if  reliance  be  placed  uprai  the 
a<A3MiwledgmaitB  or  admissions  of  Moore  be- 
tween the  maturing  of  tbe  note  and  his  de- 
cease. His  admtsslmu,  be  It  remarked*  were 
not  of  any  s^e  raqxHisibUlty,  but  of  a  re- 
(QHUiBlbility  shared  by  three  assodates,  wlio 
should  be  consulted  and  who  should  act  or 
be  bound  togeth^  with  himself.  The  law 
applicable  to  soCh  ctmduct  is  that  acts,  ad- 
mlsdons,  or  prtmilses  after  maturity,  in  or- 
der to  be  evidential  ot  a  waiver  of  present- 
ment and  notice,  or  ot  an  excue  for  the 
want  of  presentment  and  notice,  must  be 
done  or  made  with  tidi  knowledge  of  tbe 
dlsdia^  from  llabili^  upon  ttie  contract  of 
Indorsement  and  muat,  in  form  and  effect,  bo. 
unequivocal  and  nneonditUmal.  Barkalow 
T.  Johnson  (188$  16  N.  3.  Law,  897,  898^  400; 
Sussex  Bank  t.  Baldwin  a84Q)  IT  N.  J. 
Law,  487, 495,  406;  Harrison  t.  Bslley  a868> 
99  Mass.  620,  621,  97  Am.  Dec.  68;  Thombm 
T.  Wyna  (1827)  26  U.  a  188,  187,  189,  6  L^ 
Bd.  505;  Slgerson  t.  Mathews  (1867)  61  U. 
B.  496,  400,  500,  15  L.  Ed.  989;  Woods  t. 
Dean  (186^  82  L.  J.  K.  B.  1,  8,  a  case  better 
reported  here  than  in  8  Beet  &  Smith. 

(c)  In  pasBliv  It  may  be  obeerred  that; 
under  the  facts  brought  out,  no  excuse  for 
the  lack  of  notice  of  dishonor  could  be  Jus- 
tified by  the  provisions  of  Negotiable  In- 
struments Act  1002  (P.  L.  p.  602)  I  lis.  The 
evidence  discussed  wasL  In  any  aq>ect  sug- 
gested, inadmissible  w  irrelevant  to  show  a 
waiver  or  excuse  as  to  presoitment  or  notice; 
and  its  reception  was  therefore  injurious  to 
the  plaintiff  In  nror.  The  condntions  thus 
far  reached  make  It  unnecessary  for  us  to 
expend  labor  upon  a  questirai  bardy  touched 
upon  at  the  hearing— whethw  the  plaintiff 
below  showed  any  title  to  tbe  note  In  suit 
It  appeared  In  part  by  the  evidence,  and  in 
part  by  the  admlsslcm  of  counsel  at  the  bar 
of  this  court,  that  the  attorney  of  the  plain- 
tiff below  wrote  the  name  of  tbe  La  Charge 
Dredging  Ck>mpany  on  the  back  of  the  note 
Just  before  action  brought  There  being  do 
proof  whatever  of  the  authority  of  such  at- 
torney, onr  silence  must  not  be  deemed  an 
approval  of  any  seeming  title  acquired  by 
his  act.  Quaere,  whetlier  the  clrcomstancefl 
might  not  r^l  the  favwable  presumptl<H>fl 
which  in  a  proper  case  exist  under  Nego- 
tiable Inetraments  Act  (P.  L.  p.  687)  |  16. 

The  last  contention  of  the  plaintiff  la  er- 
ror is  that  there  was  error  in  directing  a 
verdict  for  the  plaintiff  below  when  he  rest- 
ed; no  evidence  being  c^ered  by  the  def^d- 
ant  below.  On  the  prindpal  polnte  urged 
by  the  defendant  in  error,  to  wit,  that  hia 
proofs  established  an  absolute  and  primary 
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nndertalEliig  bjr  the  testator  of  the  plaintiff 
in  error,  or,  such  teetator  belns  secondarily 
Ikbl^  eetabUahed  an  excuse  for  the  want  of 
pKaentzMnt  and  notice,  we  have  already 
held  against  him.  On  the  first  point  we  held 
that  through  a  substantial  variance  between 
all^tlon  and  proof  he  proved.  If  anything, 
a  cause  of)  sctUm  different  turn  that  laid  In 
his  declaration,  and  on  the  second  point  we 
held  that  he  failed  to  prove  fiicts  essential 
to  the  excuse  under  the  very  priDctptes  which 
he  lnv<Aed.  In  snch  a  situation  the  de- 
fendant In  error  might  lawfully  have  been 
DonsQlted  at  the  trial  had  snch  a  motion 
been  made.  Case  v.  Central  B.  B.  Co.  (189$) 
59  N.  J.  Law,  471.  472,  87  AtL  65,  SO  Am.  Bt 
Rep.  617.  See  Nentse  v.  Atl.  City  B.  B.  Co. 
am)  71  N.  3.  Law,  407,  406,  5S  Atl.  1083; 
U.  S.  Fidel.  &  Guar.  Co.  v.  Donnelly  (1902) 
«8  N.  J.  Law.  654.  655,  64  Atl.  457;  Folsom 
V.  Squire  (1906)  72  N.  J.  Law.  430,  431,  60 
Atl.  IIOSL  Plainly.  If  the  defendant  In  error 
might  have  been  nonsuited  below,  the  dlrec- 
tloa  of  a  verdltt  In  his  favor  upon  the  same 
erldmce  Is  erroneous,  and  cannot  be  upheld. 
Tbe  citation  of  cases  to  support  this  proposl- 
tloQ  Is  needless.  If,  as  his  adversary  sug- 
lesta,  we  should  look  at  the  matter  most  fa- 
vorably to  the  defendant  In  error,  the  result 
most  be  tbe  sama  The  rule  is  that,  when 
any  material  facts  are  in  dlspnte,  even 
though  the  evidence  be  open  to  debate  and 
leaves  tbe  mind  In  some  doubt,  a  verdict 
Bhould  not  be  directed,  but  the  question  Is 
tor  the  jury.  D.,  L.  &  W.  R.  R.  Co.  v.  Shel- 
ton  (1893)  55  N.  Law,  842,  845,  26  Atl. 
937;  Baumann  v.  Hamb.-Amer.  Pack  Oo. 
(1901)  67  N.  J.  Law,  280,  252,  253,  51  Atl. 
461. 

Let  the  Judgment  of  tbe  Supreme  Court 
be  reversed  and  a  venire  de  novo  awarded, 
to  the  end  that  there  may  be  a  new  trial,  If 
the  defendant  in  error  be  so  advised. 


PALMER  V.  BOARD  OF  CHOSEN  FREE- 
HOLDERS OF  ESSEX  COUNTY  et  al. 

(Supreme  Court  irf  New  JetMy.   Dee.  4,  1908.) 

1.  JnoaVEHT  (I  472*)— COIXATKBAI.  Attaos. 

Where  a  court  of  genera]  juriidictioa  luu 
]Qrisdicti<»i  of  tbe  subject-matter,  and  has  ac- 
quired jariadletion  over  the  person  of  tbe  de- 
fendant, its  jndgment  is  Invlndble  against  col- 
lateiBl  attack. 

[Ed.  Note. — For  other  cases,  see  Jodgment, 
Cent.  Dig.  i  908;  Dee.  Dig.  1  472.*] 

2  JuDosomr  (I  501*>— Coixatebal  Attack— 
lBaEotn.AJ»mM. 

Upon  collateral  attack,  mere  irregularities 
>n  proceedings  in  a  court  of  general  Jurudiction 
are  cured  by  judgment. 

[Ed.  Note^ — For  other  eases,  see  Judgment, 
Cent  Dig.  ff  941-«50;  Dee.  Dig.  |  O01.«f 

&  JuDoicnrr  (S  503*)— Coixatsbal  Attack— 
IirsurriciENOY  or  Cause  of  Action. 

A  declaration,  on  its  face  exhibiting  a 
cause  of  actkm  barred  by  the  statute  of  limita- 


tions, Is  not  eqnlv^snt  t»  iftatiog  bo  aim  of 
action  whatever. 

[Bd.  Motfcr—For  other  cases,  ase  Judgment^ 
Cent  Dig.  I  948;  Dec.  Dig.  |  603.*] 

4.  MaNDAUUB    (9  180*)— PBOODDINeS  —  PXB- 

EMPTOBT  Wbit— Issuance. 

Where  both  parties  hare  been  heard  on  a 
mle  to  show  cause  for  mandamus,  and  there 
are  no  disputable  facts,  a  peremptory  writ  may 
issue  in  the  first  instance. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S  405;  Dec.  Dig.  f  180.*] 

6.  TucE  07  Sebviob  of  SmocoNS. 

Qusere:  Whether  the  statute  of  1846  (Gen. 
St.  1895,  p.  410,  {  8),  requiring  that  the  service 
of  a  summons  issned  agslust  a  board  of  chosen 
freeholders  shall  be  made  "at  least  thirty  days 
before  the  session  of  the  court  to  which  snch 
process  is  returnable,"  was  not  impliedly  repeal- 
ed by  section  52,  Prartice  Act,  Beviuon  1903 
(P.  L.  p.  649). 

&  Sebvicb  ow  Diciabatioh  WFTH  SUIOCONS. 

2u»re:  Whether  section  96,  Practice  Act, 
on  1003  (P.  L.  p.  564),  providing  for  the 
service  ot  a  declaration  with  the  summona,  in- 
dudes  municipal  corporations  defendant 
(Syliabna  by  tbe  Conct) 

Rule  to  show  canse  by  Nicholas  r.  Palmer, 
Jr.f  surviving  executor  of  William  Bromley, 
deceased,  requlrtng  the  Board  of  Chosen  Free- 
holders of  the  County  of  Essex  and  others 
to  show  cause  wby  a  peremptory  or  alter- 
native writ  of  mandamns  should  not  issue. 
Rule  made  absolute. 

On  rule  to  show  cause  why  a  writ  of  man- 
damus abould  not  issue.  The  facts  establish- 
ed by  tbe  proofs  taken  under  this  rule  are : 
That  the  relator  on  November  19,  1007,  In- 
stituted an  action  in  the  Essex  county  circuit 
court  against  tbe  board  of  chosen,  freeholders 
of  the  county  of  Essex,  by  the  Issue  of  a 
summons  on  that  day  returnable  December  6, 
1007.  Declaration  was  attached  to  and  serv- 
ed with  tbe  summons  November  20,  1907. 
On  December  10.  1007,  Judgment  by  default 
for  want  of  a  plea  was  duly  entered,  and  exe- 
cution has  been  issued  thereon,  and  returned 
unsatisfied  by  the  sheriff.  A  written  demand 
for  payment  was  served  upon  tbe  county  col- 
lector, together  with  a  copy  of  the  execution. 
A  like  written  demand  was  also  made  upon 
the  finance  committee  of  the  board  and  upon 
the  board  of  freeholders  at  their  annual  meet- 
ing, but  the  board  has  failed  to  make  provi- 
sion for  tbe  payment  of  tbe  Judgment  Tbe 
subject  of  the  action  was  the  recovery  of 
money  paid  by  the  plalntifTs  testator  to  'the 
Essex  public  road  board,  whose  successor 
the  defendant  Is,  as  the  amount  of  an  assess- 
ment, afterwards  set  aside  as  illegal  by  this 
court  The  declaration  alleges  that  tbe  as- 
sessment was  made  April  2,  1881,  and  paid 
December  10, 1884.  and  was  set  aside  Novem- 
ber 27,  1888.  After  entry  of  the  Judgment 
application  was  made  to  the  circuit  court  to 
open  it,  because  improvldenOy  entered,  and 
because  the  defendant  has  a  legal  defense  In 
the  statute  of  limitations  which  application 
was  refused.    Thereupon  this  rule  was  ob- 
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talnedt  requiring  llie  said  board  of  freebcdd- 
en  and  tbe  Individual  membeni  thereof  to 
sbow  cause  why  a  peremptory  or  alternative 
writ  of  man&mus  sbould  not  Issue  com- 
mandliv  them  to  add  to  the  amount  to  be 
raised  by  taxation  for  current  expenses,  etc* 
for  the  coming  year,  an  amount  snffldent  to 
par  the  execution,  and  commanding  them  to 
order  the  county  auditor  and  collector  to  pay 
to  the  petitioner  the  amount  of  tbe  execution 
out  of  any  funds  In  their  bands  belonging  to 
the  board  of  freeholders. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKER,  and  V00RHEB8,  33. 

Edward  Oakes,  for  relator.  Elvln  W. 
Crane,  for  defendants. 

VOORHEES,  J.  (after  stating  tbe  facts  as 
above).  Tbe  Issuance  of  tbe  writ  asked  for 
Is  resisted  npon  several  grounds,  each  of 
whlcb  Is  an  attack  upon  tbe  judgment  It 
Is  well  settled  that,  where  a  court  of  general 
Jurisdiction  has  jurisdiction  of  the  subject- 
matter,  and  has  acquired  jurisdiction  over 
tbe  person  of  tbe  defendant,  Its  judgment  is 
invincible  against  collateral  attack.  It  is 
only  where  there  Is  lack  of  Jurisdiction  In 
one  or  both  of  the  above  particulars  that  the 
judgment  Is  void,  and  may  be  so  treated  In  a 
collateral  proceeding.  Westcott  v.  Garrison, 
6  N.  J.  Law,  132;  Van  Dyke  v.  Baatedo,  15 
N.  J.  Law,  224;  Godfrey  v.  Myers,  23  N.  J. 
Law,  197;  Hess  v.  Cole,  23  N.  J.  Law,  116; 
Natlwial  Docks  Co.  v.  P.  R.  R.,  52  N.  J.  Eq. 
58,  28  Atl.  71 ;  Podesta  v.  Binns,  69  N.  J.  Eq. 
3S7,  60  Atl.  816.  Jarisdiction  will  be  presum- 
ed In  cases  of  domestic  judgments  of  courts 
of  general  jurisdiction.  Miller  v.  Dungan,  85 
N.  J.  Law.  389.  Tbe  defendant  Insists  that 
tbe  record  discloses  upon  its  face  that  tbe 
Judgment  was  Improvldently  and  premature- 
ly entered,  and  hence  is  void.  Tbe  reasoning 
of  the  defendant  on  this  subject  Is  that  the 
statute  of  1846  (Gen.  St  p.  410,  i  8)  requires 
tbe  service  of  a  summons  issued  against  a 
board  of  chosen  freeholders  to  be  made  "at 
least  thirty  days  before  the  session  of  tbe 
court  to  which  such  process  Is  returnable," 
and  as  such  service  was  not  made  In  this 
case,  the  judgment  Is  a  nullity.  There  would 
be  no  merit  In  this  contention  if  the  above 
statute  was  Impliedly  repealed  by  section  62, 
Practice  Act,  Revision  1903  (P.  L.  p.  549). 
Roche  V.  Jersey  City,  40  N.  J.  Law,  257.  But 
assuming  tbe  premature  entry  of  the  judg- 
ment, that  fact  does  not  render  It  void.  It 
will  stand  until  reversed  or  set  aside.  Hoey 
V.  Aspel  &  Co.,  62  N.  J.  Law,  200,  40  AU.  776. 
Irregularities  in  proceedings  In  a  court  of 
general  jurisdiction,  as  against  collateral  at- 
tack, are  cured  by  Judgment  (Apel  v.  Kelsey, 
52  Ark.  341,  12  S.  W.  703,  20  Am.  St.  Rep. 
183;  Fischer  v.  Holmes,  123  Ind.  526,  24  N. 
E.  377)  which  is  fatal  to  the  objection  that, 
tn  actions  against  boards  of  freebolders,  the 
statute  does  not  permit  a  declaration  to  be 


served  with  tbe  summons.  If  the  provisions 
of  section  90,  Practice  Act,  Revision  1903,  in- 
clnde  municipal  corptn-atlons  defendant,  this 
objection  has  no  foundatKm.  Dock  v.  Bllza- 
betbtown  Mfg.  Co.,  34  N.  J.  Iaw,  812,  and 
Cooper  V.  Cape  May  Point,  87  N.  J.  Law,  441. 
61  Atl.  511,  are  cases  which  point  to  this  con- 
struction. Nor  can  it  be  successfully  urged 
that,  because  tbe  declaration  on  Its  face  ex- 
hibits a  catise  of  action  barred  by  the  stat- 
ute ot  limitations,  it  Is  equivalent  to  stating 
no  cause  of  action  whatever.  Such  Is  the 
contention  of  tbe  defendants.  Tbe  statute 
does  not  obliterate  tbe  cause  of  action.  This 
defense  may  be  waived.  To  be  availed  of  it 
must  be  pleaded.  Christie  v.  BrtdgmaD.  SI 
N.  J.  Eq.  331,  25  AU.  893,  80  Ati.  429;  Peer  v. 
Cockrow,  18  ff.  J.  Eq.  136;  Inhabitants  of 
West  Hoboken  v.  gyms,  4ld  N.  J.  Law,  646,  9 
Atl.  780.  These  are  matters  that  should 
be  addressed  to  tbe  court  In  which  tbe  judg- 
ment was  entered,  and  that  were  correctly 
decided  by  It  In  refusing  to  open  the  judg- 
ment and  while  we  have  considered  them, 
they  cannot  be  availed  of  as  a  means  of  col- 
lateral attack  upon  the  recovery. 

The  rule  to  show  cause  will  be  made  ab- 
solute with  costs,  and  a  mandamus  will  be 
Issued  (Lyon  v.  Elizabeth,  43  N.  J.  Law. 
158;  Londrlgan  v.  McNally,  65  N.  J.  Law,  163, 
46  Atl.  597),  peremptory  In  form,  both  parties 
having  been  heard  on  this  rule,  and  there 
being  no  disputable  facta.  State  ex  reL  v. 
Paterson,  35  N.  J.  Law,  19& 


NEILSON  et  al.  v.  RUSSELL,  Surrogate,  et  al. 
(Court  of  Erron  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

Taxation  (8  867*)— iNHKBrrAwcK  Tax— Pbop- 

ERTT  Subject. 

Stock  in  a  New  Jersey  corporation  be- 
iMigiDg  to  a  testator  domiciled  In  Englend  Is 
not  subject  to  tbe  Inheritance  tax  imposed  by 
the  act  of  May  l^  1894  (P.  L.  p.  818) ;  3  Gen. 
St  1895,  p.  3339. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1682;  Dec.  Dig.  i  867.*] 

Pitney,  Ch.,  and  Be^^n  and  Green,  JJ^  dis- 
senting. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Alfred  Nellson  and  others,  ex- 
ecutors, against  George  B.  Russell,  mrrogate. 
and  otha».  Judgment  for  defoidantB,  and 
plalntUta  bring  error.  Reversed. 

See,  also,  69  Atl.  476. 

Frank  R.  Lawrence,  Joseph  Coult,  and 
John  W.  Griggs  (William  A.  Smith  and  Frank 
Lawrence,  on  the  brief),  for  plaintiffs  in  er- 
ror. Theodore  Bacfees  and  Robert  H.  Mr- 
Carter,  Atty.  Gen.,  for  defendants  In  error. 

SWATZE,  J.  In  a  case  like  this  tbe  temp- 
tation Is  strong  to  pass  an  opinion  upon  the 
fundamental  and  Important  questions  which 
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were  exhaastlvelr  discussed  at  the  bar,  and 
In  the  able  opinion  of  the  Supreme  Court 
We  prefer,  however,  to  confine  our  discaa- 
sioa  to  the  exact  point  presented  by  the  case, 
nliich  we  think  Is  the  much  narrower  one  of 
tbe  proper  Interpretation  of  the  statute.  For 
that  purpose  we  assume  that  shares  of  stock 
In  a  Mew  Jersey  corporation  have  a  situs  In 
this  state,  and  that  succession  thereto  or 
transfer  thereof  may  be  taxed  by  our  L^s- 
lature,  and  that  the  tax  Imposed  by  the  act 
of  May  15. 1804  (P.  Ll  p.  81S)  Is  either  a  leg- 
acy or  a  succession  tax  and  not  a  property 
tax,  and  therefore  not  In  conflict  with  our 
constitutional  provision.  The  question  we 
bare  to  decide  is  then  simply  whether  the 
statute  reaches  the  present  case. 

An  examination  of  the  act  shows  that  it 
imposes  a  tax  (1)  upon  all  property  which 
passes  by  wUl  or  the  intestate  laws  of  this 
Btate  from  any  person  who  may  die  seised  or 
possessed  of  the  same  while  being  a  resident 
of  the  state;  (2)  upon  all  property  which 
sball  be  within  this  state  which  shall  be 
transferred  by  inheritance,  distribution,  be- 
qnest,  devise,  deed,  grant,  sale,  or  gift  made 
or  Intended  to  take  effect  In  possession  or 
enjoym^t  after  the  death  of  the  intestate, 
testator,  grantor,  or  bargainor.  The  first 
class  obviously  affects  the  succession  of  resi- 
dents of  this  state  only.  If  the  present  tax 
Is  to  be  snstained,  it  must  be  because  the  suc- 
cession songht  to  be  taxed  comes  within  the 
second  tlasB. 

Our  act  was  modeled  after  the  New  York 
act  of  18S5  (Laws  18SS,  p.  820,  c  483,  (  1) ; 
and,  if  we  had  made  no  change  in  that  act, 
we  should  be  held  upon  well-settled  princi- 
ples to  have  adopted  with  the  act  the  con- 
struction previously  placed  tha*eon  by  the 
New  York  courts  In  the  case  of  Boston's  Will, 
In  re^  113  N.  Y.  174,  21  M.  B.  87,  8  L.  B. 
A.  464.  In  fact,  however,  we  modified  the  lan- 
guage of  the  Mew  York  act  by  inserting  at 
the  begtnning  ot  the  clause  the  words  "all 
property"  in  place  of  tbe  mere  relative 
"whldi"  and  by  adding  the  words  "inheri- 
tance, distribution,  bequest,  devise."  We  are 
not  tliwfore  concluded  by  that  decision. 

It  Is  clear  that  the  Legislature  did  not  In- 
tend to  tax  all  successions  of  nonresidents. 
If  it  had  meant  that,  it  would  have  taxed 
all  property  within  this  state  which  ^uld 
be  transferred  from  a  deced^t  by  will  or  in- 
testacy. (We  disregard  as  qnite  inapplicable 
to  the  present  case  transfers  by  deed,  grant, 
sale,  or  gift  Intended  to  take  effect  after 
death.)  Instead  of  using  this  general  lan- 
guage which  was  naturally  suggested  by  the 
use  of  the  words  "by  wUl  or  by  the  intestate 
laws  of  this  state,"  employed  In  die  previous 
cimme,  the  act  limits  the  taxation  upon 
transfers  of  the  property  of  nonresldeuta  to 
transfers  by  inheritance,  distribution,  be- 
quest or  devise.  The  words  "Inheritance** 
and  "dlatribntlon*'  are  apt  and  pi:oper  words 
to  designate  the  succession  of  an  heir  or 
next  of  Un;  the  words  "be^iiMt"  and  *'de- 


vlse."  that  of  a  legatee  or  devisee.  The  only 
one  applicable  to  the  present  case  is  "be- 
quest" What  Is  to  be  taxed,  thmfore,  as 
far  as  the  present  case  is  concerued,  is  a 
transfer  by  bequest  from  Mills  to  his  leg- 
atees, or,  to  use  the  language  <^  Mr.  Justice 
Holmes  In  Blackstone  v.  Miller,  188  U.  S. 
189,  207.  23  Sup,  Ct  277,  47  L.  Ed.  439,  It 
is  the  singular  succession  of  tbe  legatee,  not 
the  universal  succession  of  the  executors. 
That  this  Is  the  true  construction  of  the  act 
Is  Indicated  further  by  the  provisions  of 
section  6. (Gen.  St  1895,  p.  3341,  par.  268) 
authorizing  the  executors  to  deduct  the  tax 
from  the  l^acy  or  property  for  distribution. 
The  tax  Is  not  a  general  charge  against  the 
estate,  but  a  charge  upon  the  legacies.  Wyc- 
koff  V.  O'NeU  (N.  J.  Err.  &  App.)  67  AtL  82. 
Section  10  authorizes  a  refund  of  taxes 
where  the  legatee  has  been  obliged  to  r^und 
part  of  this  legacy  to  pay  debts  proven  alter 
distribution.  Although  there  seems  to  be 
no  provision  in  the  statute  authorizing  the 
deduction  of  debts  in  making  the  appraise- 
ment we  can  hardly  doubt  in  the  face  of 
section  10  that  such  a  dedtictlon  ought  to  be 
made.  It  has  never  been  thought  that  an 
Insolvent  estate  was  liable  to  this  tax,  al- 
thougfa  no  machinery  can  be  provided  in  this 
state  by  whldi  the  fact  of  solvency  or  in- 
solvency can  be  ascertained.  Such  machinery 
is  unnecessary  if  it  is  only  the  value  of  the 
legacy  that  Is  to  be  ascertained.  These  con- 
siderations [Krsuade  us  that  It  Is  the  legacy 
that  Is  taxed,  and  not  the  estate.  The  ques- 
tion recurs  whether  tbe  succession  of  the 
legatees  In  ttie  present  case  was  meant  to  be 
taxed. 

This  succession  is  a  succession  under  Eng- 
lish law  by  which  the  validity  and  amount 
of  the  bequest  must  be  determined.  Jen- 
kins T.  Guarantee  Trust  &  Safe  Deposit  Co., 
&3  N.  J.  Eq.  194,  32  Atl.  208.  By  that  law, 
as  well  as  by  our  own,  the  title  to  a  legacy 
is  not  complete  and  perfect  until  the  execu- 
tor has  assented  (2  Williams  on  Executors, 
1372,  1373),  and  he  ought  not  to  assent  un- 
til credltora  are  satlsfled.  This  assent  must 
of  necessity  be  the  assent  ot  tbe  executors 
at  the  domicile.  They  alone  can  ascertain 
whether  the  estate  Is  solvent  or  Insolvent 
end  it  is  only  upon  a  setQement  of  th^lr  ac- 
counts that  it  can  be  determined  whether 
tbe  legatee  will  actually  receive  anything 
or  not;  and,  if  he  is  to  receive  only  a  pDi> 
tion  of  the  l^acy,  tbe  amount  in  which  it 
shall  abate  can  be  decided  by  the  courts  of 
the  domicile  only.  The  succession  to  tbe- 
legacy  is  complete  only  in  a  foreign  Jurisdic- 
tion, and  It  would  certainly  be  anomalous  to 
tax  that  succession  here.  Tbe  case  differs 
from  those  arising  under  the  New  York  act 
of  1802  (Laws  1892.  p.  814,  c.  399),  and  stat- 
utes modeled  thereon,  which  assume  to  tax 
the  transfer  of  property  wltbln  the  Jurisdic- 
tion. Under  those  statntes  it  is  the  situs  of 
the  property  which  Justifies  tbe  taxation  of 
the  transfer.  Our  statute  of  1894  does  not 
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Qzidwtake  to  tax  an  transfers  of  prop^ty 
wltbln  our  Jorladlctlon  but  only  transfers  by 
laherltance,  distribution,  bequest,  or  devise- 
In  ttils  respect  oar  statate  differs  also  from 
Uie  Maryland  act  which  was  before  the  court 
In  State  r.  Dalrymple,  70  Md.  IT  Atl. 
82,  8  L.  B.  A.  S72,  where  the  act  as  con- 
strued 1^  the  court  Imposed  a  tax  upon  all 
estates,  real,  personal,  and  mixed,  mon^, 
and  public  and  private  securities  for  money 
of  every  kind,  being  In  the  state.  The  Mas- 
sacbuBetts  cases  are  not  In  point  for  a  like 
reason.  There  the  statute  imposea  a  tax  on 
"all  property  within  the  Jurisdiction  of  the 
commonwealth  and  any  interest  therein, 
whether  b^onglng  to  inhabitants  of  the  com- 
monwealth or  not,  and  whether  tangible  or 
Intangible."  Orerea  t.  Shaw,  173  Mass.  20S, 
53  N.  fl.  372.  In  short,  our  statute  Impwes 
a  legacy  duty  and  not  a  transfer  or  succes- 
sion tax.  The  view  we  take  Is  the  same 
that  finally  prevailed  in  the  En^lsh  courts. 
Thompson  T.  Advocate  Ooieral,  12  GL  & 
F.  1. 

We  reach  the  same  result  If  we  disregard 
the  technical  force  of  the  words  "inheritance, 
distribution,  bequest,  and  devise,"  and  look 
at  the  tax  as  a  succession  tax.  It  Is  conced- 
ed, as  It  must  be  In  view  of  our  constitu- 
tional provision,  that  the  tax  cannot  be  sus- 
tained as  a  property  tax.  The  ground  upon 
which  this  extraordinary  exaction  and  the 
exemption  of  small  estates  and  the  taxation 
some  states,  and  at  one  time  by  the  fed- 
eral government,  of  large  estates  at  a  higher 
rate.  Is  sustained.  Is,  as  stated  in  the  opin- 
ion of  the  Supreme  Court,  that  "the  rights 
of  testamentary  disposition  and  of  succes- 
sion are  creatures  of  law  upon  the  exercise 
and  operation  of  which  the  lawmaker  may 
impose  terms."  We  think  It  follows  logical- 
ly that  the  only  law  which  can  Impose  the 
terms  is  the  law  that  creates  the  right  In 
this  case  it  is  the  English  law.  The  title  tA 
the  stock  passed  by  virtue  of  the  will  to  the 
executors  from  the  moment  of  the  testator's 
death,  and  probate  was  operative  only  as 
the  authenticated  evldrace,  not  as  the  foun- 
dation of  the  executors'  title.  1  Williams  on 
Executors,  293,  294,  629.  The  £>ngll8h  «Eecu- 
tors  were  authorized  without  probate  In  this 
state  to  transfer  the  stock  (Hutchlns,  Ad- 
ministrator, V.  State  Bank,  12  Mete.  [Mass.] 
421;  Luce  v.  Manchester  &  L.  R.  R.,  63  N. 
H.  588,  3  Atl.  618),  and  to  vote  at  a  corpo- 
rate election.  In  re  Cape  May,  etc.,  Naviga- 
tion Co.,  51  N.  J.  Law,  78,  16  Atl.  191,  In 
which  Justice  Cepue  cited  as  authority  the 
cases  just  referred  to.  However  convenient 
it  may  have  been  to  take  out  letters  testa- 
mentary in  New  Jersey,  such  a  course  was 
not  essential  under  our  laws  to  vest  the 
title  in  tlie  erecutor.  It  was  only  of  con- 
sequence as  a  matter  of  procedure,  and  to 
put  the  executors  In  a  position  to  compel  a 
transfer  on  the  books  of  the  corporation,  If 


the  corporation  was  unwHUng  to  recognize 
the  for^gn  letters.  It  is  true  that  the  New 
Jersey  eacecaton  Itave  a  title  and  a  right  to 
admin&i^  (Banta  v.  Moore,  2  McG.  97) ;  but 
the  dlfflcnlties  already  mentioned  In  dealing 
with  the  tax  as  a  l^acy  duty  are  quite  as 
forceful  vbm  It  is  lo<Aed  on  as  a  succession 
tax.  There  Is  tbe  additional  difficult  that 
the  New  Jers^  admlnlstratloD  is  andllaiy 
only,  and  the  provisions  of  the  statute  au- 
thorizing tbe  executor  to  collect  the  tax 
from  the  legatee  or  to  deduct  It  from  the 
legacy  cannot  be  enforced.  After  adminis- 
tration here,  the  balance  of  the  estate  would 
properly  be  transferred  to  the  English  execu- 
tors for  distribution  In  accordance  with  the 
laws  of  the  domicile  of  tbe  testator.  Our 
view  in  this  respect  is  supported  by  the  au- 
thorities. Wallace  v.  Attorney  General,  L. 
R.  1  Oh.  1,  36  L.  J.  Bq.  124;  Embury's  Es- 
tate, 19  App.  Dlv.  214^  45  N.  T.  Supp.  881, 
affirmed  154  N.  T.  746,  49  N.  B.  1096;  Eld- 
man  V.  Martinez,  184  0.  S.  578,  22  Si^.  Ct 
518,  46  L.  Ed.  697. 

The  claim  of  the  state  Is  not  helped  by  sec- 
tion 11  of  the  act  Oen.  St  1896,  p.  3342. 
par.  273.  That  applies  only  to  the  case  of 
stock  which  is  liable  to  the  tax,  and  Is  in- 
tended to  afford  a  means  of  collection  of  a 
tax  Imposed  by  other  sections  not  to  Impose 
a  tax.. 

Tbe  Judgment  must  be  reversed. 

PITNEY.  Ch.,  and  BERGEN  and  CtBEGN, 
JJ.,  dissent 


LAUTEB  ft  00.  V.  O'TOOUS. 
(Supreme  Court  of  New  Jersey.  Dee.  1,  1908.) 

Sales  (S  452*)— <?oitditioi«ai,  8ax.bs— Statu- 

TOBT  Paovisions— Repeal. 

Tbe  provision  of  the  condldonal  saleeactof 
May  9,  1&89  ({P.  L.  p.  421)  touching  the  rights 
of  purchasers  in  good  faitt  la  not  affected  by 
section  71  of  "An  act  respecting  conveyances.^' 
Reviflion  of  1898  (P.  L.  1898,  p.  670).  Nor  is 
such  conditional  sales  act  repealed  by  "An  act 
to  repeal  sundry  acts  respecting  conveyances" 
(P.  L.  1898,  p.  711),  for  the  reason  that  in  nei- 
ther case  is  such  object  expressed  in  the  title 
of  such  later  act 

[Ed.  Note.— For  other  cases*  see  Sales,  Dec 
Dig,  I  452.*] 

(Syllaboa  by  the  Court) 

A^wal  from  District  Court  of  Jersey  Oty. 

Replevin  by  Lauter  ft  Oa  against  John 
CToole.  Ju^ment  for  defendant,  and  plain- 
tiff ai^als.  Affirmed. 

Argued  June  term.  1908,  before  OABBI* 
SON.  SWAYZE,  and  PARKER,  JJ. 

Olarence  Kelsey,  for  appellant  I.  F.  Gold- 
enhom,  for  appellee. 

GARRISON,  J.  The  plaintiff  brought  Its 
action  of  replevin  In  the  district  court  for 
a  piano  It  had  delivered  to  a  prospective  pur- 
chaser under  a  lease  and  contract  that  pro- 
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Tided  that  until  paid  for  the  piano  Bboald 
remain  the  proi>erty  of  the  vendor,  1.  e.,  the 
plaintiff.  TblB  writing  was  not  recorded. 

The  defendant,  O'Toole,  was  in  possession 
of  and  claimed  title  to  the  piano  nnder  a 
purchase  and  bill  of  tale  which  was  also  un- 
recorded. 

The  history  of  the  transaction  Is  this :  The 
plaintiff  had  parted  with  the  possession  of 
the  piano  to  one  Morton  nnder  the  contract 
abore  mentioned.  Morton  had  borrowed  of 
O'Toole  f&5  to  secure  which  he  had  made  a 
chattel  mortgage  to  one  Oraney,  which  Gra- 
Dey  had  assigned  to  O'Toole,  who  had  ad- 
vanced the  loan  to  Morton.  Morton,  still 
being  In  possession  of  the  piano,  sold  It  out- 
right to  Jefferson,  and  gave  htm  a  bill  of  sale 
therefor.  OToole,  the  assignee  of  the  chat- 
tel mortgage,  then  bongbt  the  piano  of  Jef- 
ferson for  $lio,  and  received  with  It  a  bill  of 
sale  from  Jefferaon.  Neither  of  the  bllhi  of 
sale  were  recorded.  This  vas  the  sttmitlon 
vfbea  salt  was  brought  by  the  original  ven-' 
dor  against  the  last  purchaser.  The  conflict, 
therefore^  was  between  a  plaintiff  who  claim- 
ed under  an  unrecorded  contract  of  condi' 
tlonal  sale,  and  a  defendant  who  had  posseft* 
sion  and  claimed  under  an  unrecorded  bill  of 
sale.  The  state  of  the  case  establishes  that 
O^oole  liad  bought  without  notice  of  the 
plaintiffs  rights  as  also  had  Jefferson, 

The  case  thus  constituted  was  decided  hr 
the  coart  below  in  favor  of  the  purchaser  in 
possession  in  accordance  with  the  provisions 
of  the  conditional  sales  act  of  May  9,  1888 
(P.  L.  p.  421 ;  1  Oen.  St  1895,  p.  891),  and  tbU 
was  correct  unless  &a  the  appellant  contends 
tbat  statute  was  rq)ealed  by  "An  act  to  re* 
peal  sundry  acts  respecting  conveyances"  (P. 
Li.  1898,  IK  711)  or  its  provisions  materially 
modified  by  "An  act  respecting  conveyances" 
(Reritlon  of  1898  [P.  p.  670]).  Section  21 
of  the  last-mentioned  act  unquestionably 
makes  eipress  provision  for  the  recoiling  of 
contracts  for  the  conditional  sale  of  goods 
and  chattels,  and  section  71  imposes  upon 
purchases  of  chattels  a  new  condition  that, 
if  valid,  radically  affects  their  rights  as  pre- 
Tlonsly  declared  in  the  act  of  May  9,  1889. 
For  tj  tbB  act  of  1888  contracts  of  condition- 
al sale  that  came  within  Its  purview  were, 
unless  recorded,  void  as  against  subsegnent 
porchaserH  in  good  faith ;  whereas  by  the  act 
<tf  1888  sncb  conditional  sales,  although  un- 
recorded, wen  good  as  against  subsequent 
pnrchasera,  miless  their  "^ds  shajl  flrst 
have  been  dnly  recorded."  It  is  nnder  this 
lastmentioned  provision  of  the  act  of  1898 
tliat  the  appellant  datms  priority  for  its  nn- 
recorded  contract  over  the  appellee's  unre- 
corded bUl  of  sale.  This  claim,  however,  can- 
not be  supported.  In  the  flrst  place,  there  is 
no  provision  in  the  act  of  1898  for  the  record- 
ing (tf  bills  of  sale.  In  ttie  next  place  it  Is  far 
from  clear  that  In  an  act  respiting  convey- 
ances "deeds"  Cfm  be  read  to  mean  "bills  of 
sale,"  and  in  the  third  place,  If  It  were  per^ 
ndsslble  to  treat  the  word  "deeds"  as  cover- 

TlA^lft 


Ii^  every  instrument  under  seal,  it  would  not 
help  the  appellant,  for  It  so  bapp^s  that  in 
this  case  the  bill  of  sale  was  not  under  seal. 
There  is,  however,  a  more  far-reaching  ground 
upon  which  the  present  case  must  be  decided, 
vis.,  that  "An  act  respecting  conveyances"  is 
not  a  proper  title  under  which  to  provide  for 
the  recording  of  contracts  for  the  conditional 
sale  of  personal  property  or  under  which  to 
alter  the  existing  law  respecting  the  effect  of 
such  contracts  when  unrecorded.  Neither  Is 
the  title  "An  act  to  repeal  sundry  acta  re- 
specting conv^ances"  a  proper  one  under 
which  to  repeal  "An  act  requiring  contracts 
for  the  conditional  sale  of  personal  property 
to  be  recorded,"  which  is  the  title  of  the  act 
of  Hay  9, 1888. 

It  seems  to  us  to  be  too  plain  for  extended 
argument  that  contracts  of  thla  sort  whose 
sole  object  and  operation  is  to  arrest  or  im- 
pose conditions  upon  the  normal  effect  of  a 
transfer  of  the  possession  of  personal  proper- 
ty can  In  no  sense  be  aptiy  termed  "convey- 
ances," even  if  that  term  in  a  legislative  titie 
ought  not  to  be  limited  to  real  property.  This 
being  so.  the  two  acts  passed  In  1898  fail  to 
effect  the  conditional  sales  act  of  1889.  That 
this  was  the  view  held  by  Mr.  Justice  Col- 
lins in  respect  to  estates  In  expectancy  Is 
evident  from  the  opinion  delivered  by  him  for 
the  Court  of  Errors  and  Appeals  lu  the  case 
of  Boovler  v.  Bait  &  N.  T.  R.  R.  Co.,  87  N. 
J.  Law,  281,  290,  51  Ati.  781,  784,  60  L.  R.  A. 
7S0,  in  which  be  says:  "An  attempt  was  made 
in  the  recent  revision  of  some  of  our  statutes 
to  transfer  the  provisions  of  this  one  to  the 
'Act  rei^wctlng  conveyances,'  but,  as  the  re- 
pealer of  the  original  act  has  the  similar  title, 
we  may  dlsr^rd  tills  attempt,  and  the  new 
title  may  be  deemed  to  be  inadequate." 

Apparently  what  the  revisers  did  was  to 
bring  about  the  re-enactment  in  1888  nnder 
the  title  (tf  "An  act  respecting  conv^ances" 
of  such  statutory  provisions  as  they  found 
already  grouped  in  the  compilation  of  1895 
(General  Statutes),  .under  the  head  of  "Con^ 
veyances."  But  there  is  this  radical  Oittet' 
ence  between  a  compilation  and  a  cerisloin, 
viz.,  that,  white  there  Is  no  constitutional' In- 
terdict against  the  mere  collocation  of  exist- 
ing statutes  under  a  common  head  wbich  is 
all  that  a  compilation  is,  there  is  a  positive 
prohibition  against  the  enactment  of  any  law 
under  a  title  that  does  not  {express  its  object. 
Reaching  the  cmclurion  that,  the  title  "An 
act  respecting  conTeyances"  does  not  express 
any  object  affecting  contracts  of  conditional 
sales,  and  that  the  ancillary  repealing  act  is 
under  the  same  inflrmltTi  the  result  is  that 
the  rights  ot  tlie  presmt  parties  are  to  he 
tested  by  the  act  of  1889.  The  present  case 
Is  thraeupon  within  tiie  ^tedslon  of  this  court 
iB  Wheder  *  Wilson  Mfg.  Co.  t.  Brookfleld. 
68  N.  J.  Law,  478,  68  AtL  211,  deUvered  by 
Mr.  Justice  plxon.  The  point  thus  decided 
was  permitted  to  so  without  .criticism  by  the 
Court  of  Errors,  although  the  case  was  there 
reversed  upon  another  ground  \tj  an  .opinion 
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delivered  hy  Mr.  JoBtlce  Fort  Justice  Dlz- 
od's  opinion  was  delivered  la  Movember,  1902, 
that  of  Justice  Fort  In  Jooe,  1904,  and  both 
of  these  judges  had  participated  In  the  deci- 
sion of  Bouvler  v.  Bait.  &  N.  Y.  R.  R.  Ca,  In 
March,  1902,  in  which  Justice  Collins*  opin- 
ion pointing  out  the  Inadequacy  of  the  title  of 
the  1898  act  has  already  been  quoted. 

It  is  hlgt)]y  Improbable  to  say  the  least 
that  these  two  capable  and  experienced 
jndges  were  both  ignorant  of  the  attempted 
repeal  of  the  conditional  sales  act  under  this 
Inadequate  title.  In  any  event.  It  Is  clear 
either  that  they  knew  of  such  attempt  and 
viewed  it  as  Justice  GolUns  bad  d(nie  or  else 
that  the  title  itself  was  so  deceptive  as  to 
mislead  than;  and  it  goes  without  saying 
that  a  title  that  does  not  suggest  the  scope 
of  an  naetment  to  men  rendered  expert  by 
their  4!alllng  can  scarcely  be  said  to  be  a  title 
that  would  apprise  legUrtatora  and  the  ordi- 
nary layman  of  Its  ob|ect,  and  thia,  after  all 
(and  with  a  double  meaning),  is  the  common- 
sense  mle  as  to  the  constitutional  adequacy 
of  a  leglBlatlTe  title. 

The  present  case  coming  under  the  act  of 
188{^  our  cmiclnsioncQlnddes  with  that  reap- 
ed In  the  cmat  below,  whose  Judgment  Is  in 
all  respects  affirmed. 


mhUKEH  et  al.  v.  BOARD  OF  OHOSBN 
FBEBHOLDBBS  OF  SOMBBSET 
COUNTY. 

(Supreme  Court  ot  New  Jersey.   Dec  9,  1908.) 

BuDon  (8  46*)  —  DKFiors  —  Niolioehoi!  in 

Bepaibing. 

The  defendant,  charged  with  the  duty  of 
r^airing  a  higbway  bridge,  being  notified  titat 
it  was  out  of  repair  and  unsafe,  undertook  to 
repair  the  sazoe,  and  In  dt^ng  it  used  a  part  of 
the  old  Ranking  which  was  worn  at  the  edges, 
replacing  them  with  the  worn  side  down,  so 
that,  while  the  flooring  presented  a  smooth 
surface,  the  planking  was  thin  at  the  point 
where  the  worn  edges  were  joined.  The  plain- 
tiffa'  horse,  while  being-  driven  over  the  brldgfs 
stepped  upon  one  of  tbe  thin  edges  of  the  old 
planking  wfaldi  gave  waj,  causing  tbe  horse's 
foot  to  pass  through  tbe  bn^en  portion,  in 
consequence  of  which  the  plaintiff  was  injured. 
Held,  that  It  was  a  Jury  question  whether  re- 
placing tbe  worn  pisnk  with  the  thin  edges  join- 
ed together,  whldi  afterward  gave  way  under 
ordinary  and  intended  use,  was  a  wnmgEnl  neg- 
lect in  makhig  tbe  repain. 

[Ed.  Note.--For  other  cases,  see  Bridges*  Gent 
Dig.  8  120;  Dee.  Dig.  8  49.^ 

(Syllabus  by  tbe  Court) 

Error  to  Circuit  Court,  Somerset  Oountty. 

Action  by  Jennie  L.  Mllllken  and  others 
against  the  Board  of  CSboBoi  Fre^olders  of 
tbe  County  of  Som^set  From  a  jndgm^t 
of  nonsuit  plaintiffs  bring  error.  Beversed. 

Argued  June  term,  1906,  before  BBBID, 
BBBOEN,  and  TOORHEBS,  JJ. 

James  L.  Orlggs.  for  plalntltfli  In  error. 
JoSm  A.  Tieclb,  for  defendant  In  errtnr. 


BERGEN,  J.  This  action  was  Instituted 
by  the  plaintiffs,  husband  and  wife,  to  recov- 
er damages,  grounded  upon,  as  charged  In  tbe 
declaration,  the  wrongful  neglect  to  repair 
a  bridge,  the  erection  and  repair  of  which 
was  chargeable  to  tbe  board  of  chosen  free- 
holders of  the  county  of  Somerset  ^e  trial 
court  directed  a  nonsuit,  the  propriety  of 
which  this  writ  of  error  sedts  to  review. 
At  the  close  of  the  plalDtllfs*  case,  th»e 
was  evidence  tending  to  show  that  while 
the  wife  was  driving  a  horse  and  carriage 
over  the  bridge  the  floor  gave  way  at  a  point 
wbere  the  edges  of  tbe  plank  in  tbe  floor 
met  and,  one  foot  of  the  horse  passing 
through  the  opening  made  by  the  l»eaklng  of 
the  floor.  It  was  thrown,  causing  tbe  injury 
cnnplained  of;  tliat  defendant  liad  been 
notified  about  three  months  before  this  ac^ 
ddent  that  tbe  bridge  was  unsafe^  and  liad 
thereupon  caused  cortaln  repairs  to  be  made ; 
that  the  repairing  went  to  the  extent  of  put- 
ting in  some  new  planta  and  replacing  most 
ct  the  old  ones,  although  the  latter  had  been 
worn  qnlte  tiiln  at  the  edges,  hy  tnmlng  the 
worn  Bide  down,  the  effect  of  whldi  wss  to 
.presmt  a  smooth  surface^  althonib  owing 
to  tbe  wearing  of  the  planks  at  the  Jolnta, 
th^  were  quite  ttiln  where  the  edges  met; 
that  the  break  in  the  floor  happened  where 
the  thin  edges  were  Joined. 

It  is  sought  to  siqppoxt  ttUs  ntmsnlt  under 
the  autb(Hlt7  of  Crelghtcm  t.  TreeltuMBn  of 
Hudson,  70  N.  J.  Law.  800,  S7  AtL  870;  which 
wu  determined  iQKm  a  ride  to  show  caose. 
and  the  verdict  set  aside,  iipon  tha  ground 
that  the  county  was  tat  an  Insorer,  hat  <mly 
liable  where  It  wrongfully  neglects  to  re- 
pair, and  tliat  to  ronder  it  liable  it  was  nec- 
essary to  prove,  not  only  that  the  bridge  was 
oat  of  rc^r,  but  In  addition,  elttier  that 
the  board  of  freeholders  had  knowledge  of 
its  condition,  or  that  it  had  been  out  of  re- 
pair 80  long  that  tiiey  were  chargeable  with 
notice  thereof  in  time  to  have  made  the  nec- 
essary repalrsL  Neither  actual  or  constmct- 
ire  notice  was  shown  in  that  case. 

The  c(mdttlons  inesent  in  the  case  under 
consideration  differ  materially  from  those 
reviewed  In  Grelghtcn  t.  Fretiioldem  of 
Hudson,  snpra.  Here  it  appears  that  tbe 
board  of  freeholders  had  been  notified  that 
ttie  brlc^  was  unsafe;  that  th«y  undwtook 
to  make  fhe  necessary  reiuiirs,  and.  Instead 
of  taking  out  all  of  the  worn  planks,  took 
out  some,  and  retained  others  worn  at  the 
edges,  which  broke  under  ordinary  usage. 
I  am  of  oidnion  that  In  this  case  it  vas  a 
Jury  question  whether  repairs  necessary  to 
make  a  safe  bridge  had,  after  notice  i^Tcn. 
bem  made.  The  defoidant  had  notice  of 
tbe  unsafe  condition  of  tbe  bridge,  and, 
when  it  undertook  to  r^tr.  it  should  have 
done  it  In  such  manner  as  to  make  it  safe 
for  the  passage  of  horses  and  wagcns  nnder 
ordinary  conditions.    Whether  the  taking 
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□p  worn  plank,  turning  them  over,  and  re- 
placing them  with  the  thin  edges  Joined  to- 
gether, which  afterward  gave  way  imder 
ordinary  and  Intoided  use,  la  a  wrongful 
neglect  in  maUng  lepatra,  wu  a  Jnry  qneft- 
tlon. 

The  plalnttfTB  claim  that  this  action  can  be 
supported  under  the  act,  approved  March 
24.  1859  (P.  L.  p.  624)  (Gen.  St  1895,  p.  2S40, 
I  173)  entitled  "A  sni^Iement  to  an  act  con- 
cerning roads  approved  April  sixteenth. 
Eighteen  Hundred  and  Forty-Six,"  wiilch 
proTldeB  that  if  a  damage  shall  happen  to 
any  person  by  means  of  the  Inaafficlency  or 
want  o£  repair  of  any  bridge  npon  any  pab- 
llc  road  In  any  towndilp  of  this  state,  vbldi 
sncfa  township  or  the  connly  In  whldi  the 
same  is  situate  idiall  be  liable  to  make  or 
repair,  the  person  Injured  shall  hare  a  right 
of  action  against  tbe  county,  and  argnea  that 
the  supplement -of  March  15,  1860  (P.  I*,  p. 
SSStt  to  "an  act  respecting  bridges"  (Qea.  St 
ISd^  p.  SOT,  {  9).  does  not  ai^Iy  to  this  case, 
and  that  it  was  not  required  tliat  there 
rfiould  be  a  "wrongful  n^lect,"  sa  required 
by  the  latter  act,  and  therefwe  a  sufficient 
case  was  made  by  tbe  plaintiffs  if  it  appear- 
ed that  the  Injury  resulted  from  an  tnsnffl- 
ciait  bridge  without  proof  of  **wrongful  neg- 
lect" The  dlfflcnltr  with  this  contention  Is 
that  each  count  In  tbe  plalntlth  declaration 
allies  tbe  breach  of  defendant's  duty  to  be 
"tbe  wrongful  neglect  of  tbe  said  defendant 
to  maintain  and  keep  said  bridge  In  good 
repair."  ManUestly  tills  detUaration  is  found- 
ed upon  the  wrongful  neglect  of  the  de- 
fendant as  piiDTlded  in  tbe  act  <tf  1800,  and 
not  npon  the  mere  Insnfflelency  or  want  of 
repair  as  prorided  in  the  act  of  18S9.  Tberfr 
fore  tlie  claim  of  the  plainUflli  that  iStey  are 
entlQed  to  recover  imder  tbe  act  of  1800  is 
without  merit,  and  not  entitled  to  considera- 
tion. 

The  dedaratloa  Is  framed  iqMm  tbe  act 
1880,  and  I  think  there  was  luffldent  evi- 
dence offered  by  the  plaintiffs  from  whkA 
the  iuTf  might  Infar  a  vnmgfiil  neglect  In 
keeping  tbe  bridge  In  good  repair,  and  for 
lUs  reaaon  the  noimit  Aould  be  aet  aalde, 
and  a  new  trial  <ndwed. 


KoCABTER,  Atty.  Qm.,  t.  UNITED  NEW 
JKBSET  R.  ft  CANAL  GO.  at  aL 

(Ckmrt  of  Chancay  of  New  Jersey.   Nor.  2L 
1908.) 

L  Bo-DTrr  (i  228*)— Damram— SunnoiCNCT. 

A  demnner  admits  the  tmth  of  tbe  facts 
in  a  bill  or  informati<m  only  for  tbe  trarpoae  ot 
^enyiiV  that  tbe  law  ariaing  upon  those  facts 
entitl«B  tbe  OMuplahiant  or  Informant  to  re- 
lief; and  a  demnrrer  containing  a  proteatatlMi 
o(  th«  troth  of  the  facts,  while  tbos  oaallfledly 
ftdmlttlDg  them.  Is  not  bad  as  a  denial  of  the 
tmth  of  the  facts  pleaded,  but  la  good  in  form. 

^•']~'^'  "'^  ^°*t7> 


2.  Equitt  (H  233*)— OrFSNSKs  Ikcidiht  to 

GoNSTBUcnon  and  MAiNiEifANca— Plbad- 

ino— DEUvaBEB. 

When  the  Attomey  General  files  an  infor- 
mation in  the  Court  of  Chancery  under  a  stat- 
ute imposing  certain  duties  upon  railroad  cor> 
poratioufl,  and  prays  relief  which  by  the  stat- 
ute the  court  is  empowered  to  grant  the  defend- 
ants may  demur  generally,  allying  that  the 
informant  has  not  made  or  stated  such  a  case 
as  entitles  him  to  relief,  and  a  demurrer  In  audi 
form  constitntw  an  appropriate  pleading. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dv.  I  600;  Dee.  Dig.  |^.*] 
&  Dqttitt  (S  263*)— Pi.EADino  — Dbuurbeb— 

MonoH  TO  Stbikk— Fbactice. 

A  motion  to  strike  out  a  demurrer  as  in- 
sufficient is  according  to  tba  estabUsbed  prac- 
tice. 

[Ed.  Note.— Fttr  other  easefl^  see  BquitTt  D^e^ 
Dig.  I  26B.*3 

4.  EqniTT  9  268*)— PLEaDiira— DEHnBBEi^ 

StmnciENOT. 

A  demurrer  which  goes  to  tbe  whole  Infor* 
mation  and  raises  the  question  of  want  of  pow- 
er In  tbe  court  to  grant  relief  will  not  be  struck 
out  as  insufficient  unless  it  is  frivolous;  and 
especially  when  tbe  argument  of  the  motion 
was  confined  alone  to  question  of  form  will 
it  not  be  struck  out  U  the  form  be  good. 

[Ed.  Note.— ITor  other  cases,  see  Equity,  Dec 
DJg.  S  263.*] 

6l  Kquitt  ({  230*)- Pi-aADiwo— Damjaaaa— 

SumoiBROT. 

The  demurrer  in  this  case  considered,  and 
that  part  of  It  which  is  in  the  form  of  a  gen^ 
eral  donnrrer  fteM  to  be  good,  and  that  part 
which  consists  of  spedfiratlon  of  causes  of  de- 
murrer keid  bad,  because  not  pointing  out  lurw 
ticular  defects  in  the  information. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  1  506;  Dec.  Dig.  |  230>] 

(Syllabus  by  the  Court) 

Information  by  Robert  H.  McCarter,  At- 
tomey General,  on  the  relation  of  tbe  Board 
of  Railroad  Commissioners,  against  the  Unit- 
ed New  Jersey  Railroad  &  Canal  Company 
and  the  Pennsylvania  Railroad  Company, 
leasee.  Defendants  demurred,  and  laie  At- 
tomey General  moves  to  strike  out  the  same. 
Motion  orermled  in  part  and  granted  In  part 

Nelson  B.  OasklU,  Asst  Atty.  Qen.,  for  the 
moticm.  Alan  H.  Strong,  opposed. 

WALKER,  y.  a  The  Attom^  €l«BeraI, 
on  the  relation  of  tbe  board  of  railroad  com- 
mlssloners,  has  exhibited  an  Informatlou  In 
this  court  In  which  be  shows  that  tbe  board 
was  ocmatltoted  and  lyipolnted  pursuant  to 
tbe  proviriona  of  an  act  of  the  Legislature  m- 
tltled  "An  act  to  create  a  board  of  railroad 
commissioners  for  the  state  of  New  Jeney 
and  to  preMTllw  its  powers  and  duties"  ap- 
proved May  IS,  1907  (P.  L.  p.  400) ;  that  la 
section  8  ttf  ttie  act  the  board  Is  diarged 
with  the  duty  to  bear  and  examine  com- 
plaint towdiing  rallrrad  service,  and  appllca- 
tiona  for  diangea  of  stations,  crossings,  aboli- 
tion of  grade  crossings,  and  all  otlier  matten 
of  railroad  (^ration,  to  see  ttiat  tbe  laws 
tut  this  state  regulating  said  raHroad  com- 
panies are  observed  and  enforced,  to  have 
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authority  npon  nidi  matters  to  make  and 
Issue  Bucb  orders  to  any  railroad  comiwiiy 
as  in  the  Judgment  of  «ald  board  shall  be 
reasonable  and  Just,  wblch  said  orders  said 
railroad  company  shall  comply  with;  that, 
upon  failure  to  do  so,  said  board  shall  report 
the  failure  to  comply  with  said  orders  and 
all  such  Tlolatlons,  with  the  facts  In  tiielr 
possession,  to  the  Attorney  General,  and  it 
shall  then  be  his  duty,  within  SO  days,  to 
institute  proper  proceedings  to  enforce  the 
order  or  orders  of  said  commission,  to  re- 
cover suitable  penalties  or  damages,  or  to 
Institute  proceedings  in  equity,  mandamus. 
Injunction,  recelreishlp  proceedings,  or  other 
civil  remedies;  further,  that  the  "New  Jer- 
sey Railroad  &  Transportation  Company." 
a  body  corporate  by  virtue  of  the  provisions 
of  an  act  of  the  L^slature  entitled  "An  act 
to  Incorporate  the  New  Jersey  Railroad  & 
Transportation  Company,"  passed  March  7, 
1832,  by  section  6  of  said  act  (P.  p.  98)  of 
incorporation  was  Invested  with  all  the  rights 
and  powers  necessary  to  the  construction  and 
reiMtIr  of  a  railroad  from  New  Brunswick 
through  or  near  Rahway  and  Woodbrldge, 
tiirongh  Newark,  and  thence  to  the  Hudson 
river  opposite  tte  of  New  York;  that 
by  section  20  of  said  act  of  Incorporation 
It  was  made  the  duty  of  said  New  Jersey 
Railroad  A  Transportation  Company  to  con- 
struct and  keep  la  repair  good  and  sufficient 
bridges  or  passages  over  or  under  said  rail- 
road where  any  public  or  other  road  shall 
cross  the  same,  so  that  the  passage  of  car- 
riages, horses,  and  cattle  on  said  road  shall 
not  be  Impeded  thereby ;  that  said  New  Jer- 
sey Railroad  &  Transportation  Company  sub- 
sequently, and  in  pursuance  of  the  powers 
and  subject  to  the  limitations  of  said  act  of 
incorporation,  constructed  Its  railroad  upon 
the  route  mentioned;  that  subsequently  a 
certain  agreement  of  consolidation  was  made 
between  the  Delaware  &  Rarltan  Canal  Com- 
pany, the  Camden  &  Amboy  Railroad  & 
Transportation  Company,  on  the  one  part, 
and  the  said  New  Jersey  Railroad  &  Trans- 
portation Company,  on  the  other  part,  where- 
by the  said  New  Jersey  Railroad  &  Transpor- 
tation Company  became  merged  In  and  with 
the  other  parties  to  the  said  agreement,  un- 
der the  name  of  the  "United  New  Jersey 
Railroad  &  Canal  Company" ;  that  the  said 
agreement  was  made  pursuant  to  the  powers 
granted  by,  and  subject  to,  the  llmltatlcms 
contained  In  a  certain  act  of  the  Legislature, 
entitled  "An  act  to  validate  and  confirm  cer- 
tain agreements  between  the  companies  own- 
ing the  railroad  lines  between  New  York 
and  Phlladelpbia,"  approved  February  27, 
1867  (P.  L.  p.  116);  that  in  and  by  section 
2  of  said  act  It  was  provided  that  the  re- 
spective charters  of  said  companies,  with  all 
the  reetrlctlons  and  liabilities  therein  con- 
tained, exc^t  as  necessarily  modified  by  such 
(XHUolldation.  should  continue  In  force;  that 
subsequently,  and  on  June  30,  1871,  the  Dela- 
wue  &  Baritan  Canal  Company,  tho  Camden 


&  Amboy  Ballnad  ft  Tranapwtatltm  Com- 
pany, and  llie  satd  Nev  Jers^  Railroad  & 
Tranqmrtatlfm.  Company,  hUag  then  merged 
into  and  known  as  the  United  New  Jers^ 
Railroad  &  Canal  Company,  together  wl13i 
the  Philadelphia  ft  Trenton  Railroad  Oom- 
pany,  as  parties  of  the  first  par^  entered 
Into  certain  artlclsB  of  lease  and  ^ntract 
with  the  Pennsylvania  Railroad  Company, 
whereby  the  latt^  company  as  lessee  became, 
and  was,  and  Is,  entitled  to  hold,  and  now 
does  hold,  use,  and  enjoy,  the  property  and 
franchises  of  the  several  lessors;  that  said 
articles  of  lease  and  contract  were  ratified, 
confirmed,  and  validated  by  an  act  of  the 
Legislature  entitled  "An  act  to  validate  and 
confirm  a  certain  lease  and  contract  between 
the  companies  now  known  as  the  'United 
New  Jersey  Railroad  &  Canal  .Company* 
and  the  'Pomsylvanla  Railroad  Company,* " 
approved  March  27,  1873  (P.  L.  p.  1298,  pt 
2) ;  that  a  railroad  constructed  and  operated 
pursuant  to  the  prlvll^es  and  powers,  and 
subject  to  the  limitations  contained  in  the 
act  incorporating  the  New  Jeney  Railroad  ft 
Transportation  Company,  is  now  operated 
through  the  clly  of  Rahway,  and  the  tracks 
thereof  cross  a  certain  public  street  and  high- 
way of  said  city  known  as  Irving  street  at 
grade,  and  at  a  point  where  said  street  la 
Joined  by  another  public  street  and  highway 
known  as  Broad  street  whlcb  runs  parallti 
with  the  right  of  way  of  said  railroad ;  that 
said  crossing  Is  about  65  feet  long  and  45 
feet  wide,  and  over  It  the  railroad  has  four 
tracks,  two  of  which  are  normally  used  for 
freight  and  two  for  passenger  trains,  and 
over  which  tracks  continuously  passes  and 
re^msses  at  all  hours  of  the  day  and  night  an 
enormous  and  heavy  railroad  traffic  destined 
to  and  from  the  dty  of  Newark,  Jersey  City, 
New  York,  and  elsewhere;  that  the  right  of 
way  of  said  railroad  through  the  city  of 
Rahway  is  fenced  on  each  side  for  practical- 
ly Its  entire  extent,  by  reason  whereof  do 
speed  regulations  for  the  operation  of  trains 
thereon  are  observed  within  the  limits  of 
said  city,  but  a  large  number  of  express 
trains,  both  freight  and  passenger,  constant- 
ly pass  through  the  said  city  and  over  the 
said  crossing  at  a  high  rate  of  speed;  that 
ttie  city  of  Rahway  Is  estimated  to  contain 
10,000  inhabitants,  and  is  divided  by  the  said 
railroad  tracks  into  two  practically  equal 
parts,  of  which  the  eastern  part  is  chiefly  the 
residential  section  and  the  western  part 
chiefly  the  business  section,  and  all  the  trav- 
el and  intercourse  between  the  two  sections 
must  pass  and  repass  over  the  said  railroad 
tracks  by  means  of  the  public  streets  and 
highways  of  the  city ;  that  Irving  street,  by 
reason  of  its  location.  Is  one  of  the  ^indpal 
crossings,  and  la  constantly  and  continuously 
used  by  a  very  large  number  of  pedestrians, 
teams,  t>oth  light  and  heavy,  and  by  one  line 
of  electric  street  railway  cars;  that  there 
Is  no  overhead  bridge  or  underground  tun- 
nel at  Irving  street,  but  that  all  trav^  most 
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pan  over  said  cioadDS  st  grades  wMA  cross- 
Inc  to  at  present  protected  br  appUancM 
commonly  known  as  safety  gates,  and  by  a 
fiflgman.  but,  owing  to  the  heavy  travel  over 
aid  crossing  by  pedestrians,  vehldes,  and 
ibeet  cars,  and  the  continnal  and  constant 
j/umge  of  trains  at  a  Ugh  rate  of  speed 
over  and  aUmg  tbe  said  railroad  tracfes  at 
laid  street,  the  Inhabitants  of  the  city  of 
Rahway  and  all  other  persons  passing  along 
■aid  street  and  across  the  said  railroad 
tracks  at  that  crossing  are  constantly  and 
contlnnondy  subjected  to  tnconvenlmce,  de- 
lay, and  obstruction  In  the  conduct  of  their 
affairs,  and  to  the  liablUty  of  bodily  Injnry 
and  death,  and  tiiat  the  passengers  and  em- 
ployes upon  the  trains  operated  upon  the 
said  railroad  tracks  are  also  constantly  and 
cmtinnoasly  subjected  to  the  liability  of  bod- 
My  injury  arising  from  the  collision  of  soch 
traina  with  Tehicles  upon  the  said  crossing; 
farther,  that  the  Pennsylvania  Railroad  Com- 
pany, lessee  as  aforesaid,  has  l>een  requested 
by  the  said  board  of  railroad  commissioners 
to  provide  some  other  method  for  the  passage 
of  travel  over  said  Irving  street,  which  will 
remove  or  alleviate  the  present  inconven- 
leace,  delay,  obstroctlon,  and  danger  herein- 
before set  out,  and  render  the  said  crossing 
a  good  and  sufficient  passage  over  or  under 
the  said  railroad,  as  required  by  the  act  of 
the  Legislature  Incorporating  the  said  New 
Jersey  Railroad  &  Transportation  Company, 
but  that  tlie  said  Pennsylvania  Railroad 
Company,  lessee  as  aforesaid,  hitherto  has 
refused,  and  still  does  refuse,  so  to  do ;  fur- 
ther, that  it  Is  the  duty  of  said  Pennsylvania 
Railroad  Company,  lessee  as  aforesaid,  by 
virtue  of  the  premises  aforesaid,  to  construct 
and  keep  in  repair  a  good  and  snfflclent 
bridge  or  passage  over  or  under  the  said  rail- 
road where  Irving  street  crosses  the  same  In 
the  city  of  Rabway.  so  that  the  passage  of 
carriages,  horses,  and  cattle  on  said  Irving 
street  shall  not  be  impeded  thereby,  and  that 
this  duty  is  a  continuing  duty  which  is  not 
discharged  when  once  performed,  but  always 
must  be  measured  by  drcnmstances.  and  that 
this  doty  now  demands  that  the  crossing  as 
now  maintained  shall  be  discontiuaed  and 
some  oth&c  method  of  crossing  substituted, 
which  will  be,  measured  by  present  conditions 
and  drcnmstances,  a  good  and  sufficient 
crossing  within  the  meaning  of  the  act  in- 
ootpwatlng  the  New  Jers^  Railroad  A 
Tranaportatlon  Company. 

The  prayer  is  that  the  United  New  Jersey 
Railroad  A  Canal  Company  and  the  Pennsyl- 
Tanla  Railroad  Company,  leesee  of  the  United 
New  Jersey  Railroad  ft  Canal  Company,  may, 
by  mandatory  Injunction,  be  compelled  to  con- 
Btrnct  and  keep  in  repair  good  and  sufficient 
bridges  or  passages  over  or  under  the  said 
railroad  tracks  where  Irving  street  crosses 
the  same  in  the  city  of  Rahway,  so  that  the 
passage  of  carriages,  horses,  and  cattle  on 
said  Irving  street  shall  not  be  impeded  tbere- 
lv«  ths  snffldency  whereof  shall  be  measured 


and  determined  by  the  exigencies  of  the 
present  pabUc  travel  orer  said  croiSlng,  and 
that  In  OTdM  to  glre  ttaee  and  predaltm  to 
the  order  of  the  court  and  to  enable  the  de- 
fendants more  readily  to  comply  therewith, 
and  the  Informant  more  readily  to  Inform 
ib»  court  In  the  event  of  noncompliance  with 
its  order,  If  audi  Ahoold  be  the  case,  that  ttie 
court  may  Inquire  into  and  thereupon  direct 
what  mettiod  ot  crosdng,  whether  change 
of  grade  ot  railroad  tracks  or  of  Irving 
street,  or  otherwise,  should  be  ^Uq^ted  br  the 
defendants  and  constructed  and  maintained 
by  than  as  a  good  and  sufficient  crossing 
over  the  said  Irving  street;  and  for  other  and 
further  relief. 

To  this  information  the  detfmdants,  the 
United  New  Jersey  Railroad  &  Oanal  Com- 
pany and  the  Pennsylvania  Railroad  Com- 
pany, have  jointly  and  severally  demurred. 
The  demurrer  is  general  In  form,  and  it  al- 
so purports  to  q>eclfy  several  causes  of  de- 
murrer in  addition.  That  part  which  Is  gen- 
eral reads  as  follows:  "(1)  These  defend- 
ants by  protestation,  not  confessing  all  or 
any  of  the  matters  and  things  In  the  said  in- 
formation contained  to  be  true  In  such  man- 
ner and  form  as  the  same  are  therein  set 
forth  and  allied,  demur  thereto,  and  for 
cause  of  demurrer  show  that  the  said  in- 
formant hath  not,  in  and  by  the  said  in- 
formation, made  or  stated  such  a  case  as  en- 
titles him  In  ttils  honorable  court  to  any  dis- 
covery from  these  defendants  or  either  of 
them,  or  to  any  relief  against  them  or  ei- 
ther of  them  as  to  the  matters  contained  In 
the  said  information  or  any  of  such  matters. 
For  further  cause  of  demurrer  the  defendants 
aver  (2)  that  it  does  not  appear  by  the  in- 
formation that  the  ezistli^  crossing  of  the 
railroad  tracks  by  Irving  street  is  not  a  good 
and  suffidmt  crossing  and  passage,  nor  that 
the  said  defendants  or  either  of  them  have 
not  fully  discharged  their  1^1  obligation  In 
that  behalf;  (3)  that  the  mayor  and  common 
council  of  the  city  of  Rabway  are  not  made 
a  party  to  the  Informatloo;  (4t)  that  the 
board  of  railroad  commissioners  has  no  law- 
ful power  or  authority  In  r^>ect  to  the  con- 
ditions alleged  in  the  information  to  exist 
at  the  crossli^  of  Irving  street  and  said  rail- 
road, nor  any  lawful  power  or  authorlly  to 
act  as  relator  In  the  Information;  (S)  that 
this  court  Is  without  Jurisdiction  to  grant 
any  relief  under  the  information." 

The  Attorney  General  now  moves  to  strike 
out  the  demnrrer  (1)  for  the  reason  that  It 
contains  In  fact  both  a  plea  and  a  demurrer 
to  the  information ;  also  <2)  to  strike  out  the 
first  cause  of  demurrer  because  It  is  too  gen- 
eral. In  that  It  does  not  state  with  sufficient 
particularity  the  cause  alleged,  and  also  be- 
cause It  does  not  contain  any  confession  of 
the  truth  of  the  matters  set  out  In  the  In- 
formation, and  thereafter  denies  that  such 
matters  entitle  the  informant  to  any  dis- 
covery or  relief,  and  t>ecause  It  raises  a  ques- 
tion of  fact  upon  the  denial  of  the  truth  of 
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the  matters  contained  In  the  Information; 
alao  to  strike  out  tbe  second  cause  o{  de- 
murrer because  It  Is  too  general,  and  does 
not  aver  with  soffldent  partlcQlarlty  any 
cause  of  demurrar;  also  (4)  to  strike  out  tbe 
third  cause  of  demurrer  because  it  does  not 
set  forth  with  snflBdent  partlcnlarity  any 
right  on  tbe  part  of  the  defendants  to  com- 
plain of  tbe  misjoinder  or  nonjoinder  of  oth- 
er parties,  nor  ttie  necessity  for  a  J(^der  of 
said  parties;  also  OS)  to  strike  out  the  foorth 
cause  of  demurrer  because  the  same  does  not 
set  f  <ntb  with  sufficient  particularity  the  rea- 
son vhy  the  board  of  railroad  commlsslcmers 
has  no  lawful,  power  or  authority  In  respect 
to  the  cmdltlons  alleged  In  the  Information, 
nor  to  act  u  relator ;  also  (8)  to  strike  out 
the  Ofth  cause  of  dmurrar.  because  It  does 
not  set  forth  wttb  sufficient  particularity 
wherein  the  Court  of  Chancery  Is  without 
Jurisdiction  to  grant  any  relief  under  the  In- 
formation. The  motion  to  strike  out  la  rest- 
ed on  six  different  grounds,  and  the  causes 
of  d«tturm,  including  the  general  deoramr 
for  want  of  equity,  number  five.  The  first 
two  objections  go  to  the  general  demurrer, 
which  I  hare  numbered  1.  A  motion  to  strike 
out  an  Insufficient  demurrer  Is  in  accordance 
with  tbe  established  practice.  Bishop 
Waldron,  S6  N'.  J.  Bq.  484,  486.  40  AU.  447. 

The  serwal  gnmnds  of  the  motion  to  strike 
out  will  now  be  considered  in  their  order. 

First  The  informant  asserts  that  the  de- 
murrer contains  in  fact  both  a  plea  and  a  de- 
murm  to  the  Information.  This  objection 
OD  the  argument  was  lereled  against  that 
part  of  the  demurrer  which  Is  g^eral  and 
which  Is  above  recited  rarbatlm.  The  con- 
tention of  the  Attorney  Gennal  In  this  re- 
gard Is  that  the  drannrrw  does  not  uneqnlro- 
cally  admit  the  truth  of  the  Information,  and. 
that  tbe  pleading,  as  drawn,  (oUy  qualifledly 
admits  the  truth;  that  ls»  admits  13ie  troth 
only  for  the  purpose  of  argument,  and  re- 
serrea  the  question  of  tect  He  cites  Gra- 
ham T.  Spoice  (N.  J.  Ch.)  6S  Atl.  344,  as  au- 
thority for  his  position.  Nelttier  ttiat  case 
nor  Teeter  t.  Teltch,  69  N.  J.  Bq.  162,  57 
Atl.  160,  upon  which  it  Is  rested,  bear  out 
connsel's  contention.  The  form  of  tiie  de- 
murer intraposed  to  neither  of  those  cases 
Is  set  out  In  the  opinions  In  the  former  case 
It  is  ^stlnctly  said  that  a  demurrer  whl<A 
denies  facts  alleged  In  the  bill  will  not  be 
considered ;  and  In  the  lattw  it  is  hdd  that. 
If  a  demurrer  introduces  any  facts  or  mle- 
redtes  the  statement  of  the  bill.  It  wUl  not 
be  sustained.  Tbe  demurrer  itself  Is  In  ttie 
form  Immemorlally  used  In  cases  where  an 
attack  Is  made  upon  a  bill  for  want  of  equity, 
and  follows  the  form  of  tbe  commencranent  of 
a  demurrer  In  Dick.  Ch.  Pr.  p.  88,  and  fol- 
lows the  general  averment  of  want  <tf  equl^. 
Id.  p.  92.  Protestati<m  a^lnst  the  truth  of 
the  matters  contained  In  the  bill  Is  a  prac- 
tice borrowed  from  the  common  law,  and 
undoubtedly  Intended  to  avoid  conclusion  In 
anothw  suit  or  In  the  suit  In  which  it  Is 


pnt  In  In  case  the  demurrer  should  be 
overruled.    Dan.  Ch.  PL  &  Pr.  *5S5.  The 
only  criticism  which  can  be  made  upon  the 
form  of  the  demurrer,  so  far  as  I  can  see, 
Is  that  It  asserts  that  the  Informant  is 
not  entitled  to  any  "discovery"  as  wdl  as 
any  rellet   As  no  discovery  la  prayed,  tiie 
demurrer  ml|^t  better  have  averred  that  the 
Informant  liad  not  made  or  stated  such  a 
case  as  entitles  him  to  any  *^llef  against 
the  defradants,  omitting  reference  to  discov- 
ery. However,  the  assertion  that  the  infwm- 
ant  Is  not  enticed  to  "discovery*  shonld  be 
and  will   be  disregarded  as  surplusage. 
Strictly  siKakIng,  there  is  no  "equity"  In  tbe 
Information  at  alL  It  Is  not  a  bill  praying 
rell^  under  any  recognised  head  of  equity 
Jurisprudmce,  but  is  a  pleading  Invoking  tbe 
aid  of  the  court  under  a  statutozy  Jnrlsdlc- 
tira  recently  conferred.  The  court  of  chan- 
cery Is  the  fonun  pointed  out  for  the  ad- 
ministration of  the  remedy  ^ven      tbe  leg- 
hdatlve  enactment  upon  the  particular  state 
of  facts  ideaded  because  Ita  writ  lit  Injunc- 
tum  Is  the  only  ai^n^rlato  method  of  en- 
forcing the  Btatntoiy  dnty  Imposed  uptm  tbe 
defcaidants.    However,  the  dtfendants  are 
entitled  to  resist  tbe  Informant  by  any  de- 
fense known  to  equity  ideadlnft  one  of  which 
is  by  demurrer.  And  tbe  demurrer  may  be  of 
any  kind  recognised  in  pracUca  There  are. 
as  is  well  known,  two  kinds,  general  and 
Q»edal ;  and,  althoui^  rule  200  of  this  court 
requires  that  all  demurrers,  whether  general 
or  qiedal,  shall  distinctly  specify  ttie  ground 
or  several  grounds  of  demurrer,  it  has  been 
held  Oiat  a  simple  statement  of  want  of  equi- 
ty. In  the  usual  language  ot  a  general  de- 
murrer, will  constitute  a  sufficient  spedflca- 
tlon  of  the  ground  ta  demurrer  In  cases 
where  the  court  finds  on  looking  at  tiie  com- 
plalnanfs  bill  that  his  right  to  rellet  la  donbt- 
fnl  or  uncertain.   Bssex  Pa^tx  Oo.  t.  Orea- 
cen.  45  N.  J.  Eq.  604, 10  AtiL  486;  Sailbrd  v. 
Barber  <N.  J.  (AO  TO  Atl.  STL  If  In  a  eauae 
invoking  a  strictly  statutory  Jurisdiction  of 
the  court  the  defendant  c<mcelve8  that  such 
a  case  has  not  been  made  by  the  bill,  or  other 
equivalent  pleading,  as  entitles  the  complain- 
ant to  r^ef,  he  may  file  a  donurrer  general 
In  form,  whldi  form  Is  Juat  as  appropriate 
as  a  general  objection  to  relief  under  a  stat- 
ute as  under  a  prlndple  of  equity,  if  the  lan- 
guage employed  is  that  such  a  case  has  nf>t 
been  made  ot  steted  as  entitles  tbe  cnnplaln- 
ant  to  relief.  Now,  that  Is  exactly  what  the 
gweral  demurrer  In  this  case  avers,  namely, 
that  (m  tbe  face  of  the  Infbrmaflon  tbe  In- 
formant Is  not  entitled  to  relief.  That  qoes- 
tlon  tbe  demurrant  Is  entitled  to  solemnly 
argue,  and  it  cannot  properly  be  considered 
and  dedded  on  a  motion  to  strike  ont,  unless 
upon  inqtectlon  of  tbe  Information  It  so 
clearly  appears  that  the  Informant  is  enti- 
tled to  relief  that  the  demurrer  may  be  said 
to  be  frivolous.   In  this  connectton  It  la 
sufficient  to  remark  that  the  matto  sab  Jq- 
dlce  was  presented  and  argued  only  as  to  the 
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form  of  tbe  demnrrar,  and  ccnMquenQr  ttie 
only  qneattoii  that  la  decided  Is  as  to  the 
fona  of  the  pleading.  Its  fwm,  In  my  indg- 
ment,  la  good  and  •nffldeat 

Secimd.  It  1b  aaawted  that  tiie  flxst  sped- 
fled  cause  of  denmner  Is  too  general.  In  that 
tt  doea  not  state  with  soffideat  partlciilailty 
the  cause  alleged,  and  hecaose  It  denl»  any 
ctmfesslon  of  the  troth,  and  denies  that  the 
ttatanents  of  the  InfonnaUon  mUtle  the  In- 
fonnant  to  any  rdtlef ,  and  because  It  xalses 
a  question  of  fact  npon  tbe  denial  of  the 
troth  of  tbe  matter  contained  In  tbe  informa- 
tion. This  Is  iU90Bed  of  In  tbe  obserratlons 
already  made  <m  the  form  of  tbe  general  de- 
marrer. 

Referring  again  to  the  form  of  a  demurrer 
as  regulated  by  mie  209,  It  Is  to  be  observ- 
ed that  It  has  been  held  that,  where  tbe  de- 
fect In  the  bill  is  obscure  or  latent  to 
ancb  an  extent  that  tbe  court  cannot  readily 
discern  it,  an  explicit  statement  of  tbe  ground 
will  be  required.  Essex  Paper  Co.  t.  Grea- 
cen,  ubi  supra.  And,  where  tbe  want  of 
power  in  tbe  court  to  grant  the  relief  pray- 
ed springs  out  of  some  cause  which  can  be 
^tlnctly  stated  In  tbe  demurrer  In  an  in- 
telligible proposition,  whether  It  be  collater- 
al to  tbe  bill,  strictly  speaking,  or  whether 
inyolred  In  tbe  main  caae,  then  tbe  cause 
of  demurrer  must  be  specifled.  Safford  r. 
Barber,  ubl  supra.  Tbe  grounds  of  demurs 
rer  specified  la  tbe  pleading  under  considera- 
tion will  now  be  examined  with  a  view  to 
ascertaining  whether  tbe  specificatlonB  dis- 
tinctly point  out  ^>ecific  objections  to  tbe 
information. 

Third.  The  assertl(m  is  that  tbe  second 
q)edfled  cause  Is  too  general,  and  does  not 
arer  with  sufficient  particularity  any  cause 
of  douurrer.  This  caase  asserts  that  it  does 
not  appear  the  information  that  the  exist- 
ing crossing  at  Irving  street  Is  not  good  and 
soffldent,  or  that  tbe  defendants,  or  either 
of  tbem,  bare  not  fully  discharged  their 
1^1  obligation  In  req>ect  to  it  To  my 
mind  tbe  assertion  in  the  demurrer  In  this 
behalf  Is  InsufBdent  Tbe  Information  shows 
by  the  redtal  of  facts  which  are  above  set 
forth,  and  which  It  Is  not  necessary  here  to 
repeal  that  the  railroad  crossing  at  Irving 
street,  Babway,  is  such  as  subjects  to  In- 
convenience,  obstruction,  and  delay  tbe  dti- 
sens  of  this  state  who  are  required  to  pass 
and  repass  ovex  tbe  crossing  on  foot  or  with 
horses  and  wagons  and  subjects  to  the  lia- 
bility of  bodily  Injury  and  death  all  sndi 
persons,  and  also  tbe  passengers  and  em- 
ployes uptm  the  trains  of  the  railroad  iterat- 
ed at  the  place  In  question;  further,  that 
It  la  the  doty  of  tiie  Pennsylvania  Balhroad 
Company,  lessee,  virtue  of  tbe  act  of  -ttte 
Le^ature  incorporating  the  New  Jvtne^ 
Ballcoad  ft  Tranqportation  Ckunpany,  to 
maintain  a  good  and  soffldent  passage  over 
or  under  tbe  railroad  at  Irving  street,  and 
that  the  duty  la  a  continuing  one^  not  dis- 


charged when  once  performed  but  always  to 
be.  measured  drcumstances,  and  that  that 
duty  now  donands  that  the  preaent  crosabig 
shall  be  discontinued  and  some  other  method 
of  crossing  substituted,  which  will,  measur- 
ed ^  present  condlthms  ^nd  drcnnutances, 
be  a  good  and  sufficient  crosdng  within  tbe 
meaning  of  tbe  act  incorporating  the  rail- 
road company  last  motioned.  The  infor- 
mation contains  an  avwment  of  facts  show- 
ing, or  tending  to  show,  the  lnadeqna<7  and 
danger  of  the  pres^  crossli^  of  Irving 
street,  and  tbe  speciflcation  of  demurrer  di- 
rected at  this  state  of  facts  is  that  th^  do 
not  make  it  appear  that  tbe  crossing  Is  not 
good  and  sufflclent.  Here  is  no  denial  of 
the  truth  of  tbe  facts  alleged,  but  an  at- 
tempted denial  that  those  facts  warrant  tbe 
conclusion  which  tbe  pleader  draws  from 
tbem.  This  in  my  opinion  may  not  be  done, 
because  whether  or  not  the  crossing  Is  at  the 
present  time  of  tbe  character  attributed  to 
It  by  tbe  information  is  an  issuable  aver- 
ment, which  is  confessed  by  tbe  demurrer. 
Pope  V.  Sklnkle,  46  N.  J.  Law,  89.  Although 
a  demurrer  only  confesses  the  matters  stat- 
ed in  tbe  bill  to  be  true  which  are  well 
pleaded,  and  does  not  admit  any  matters  of 
law  which  are  suggested  In  the  bill  or  In- 
ferred from  the  facts  stated  (1  Dan.  Ch.  Pi. 
&  Pr.  *&^;  Redmond  v.  Dickerson,  9  N.  J. 
£q.  507,  58  Am.  Dec.  418;  I^terson  H.  R. 
R.  Co.  V.  Jersey  City,  9  N.  J.  Bq.  434),  never- 
theless because  in  the  Information  It  is  aver- 
red that  tbe  crossing  Is  Insufficient  and  dan- 
gerous, stating  facts  .tending  to  warrant  that 
conduslon,  and  because  tbe  d«nurrer  con- 
fesses ttioise  facts,  a  question  Is  presented 
which  is  traversable  and  not  demurrable. 

Fourth.  Tbe  Informant  contends  that  tbe 
third  specifled  cause  of  demurrer  is  too  gen- 
eral, and  does  not  with  suffldent  particular- 
ity point  out  any  right  on  tbe  part  of  the 
defendants  to  complain  of  nonjoinder  or  ne- 
cessity for  tbe  Joinder  of  any  otber  party. 
The  cause  alleged  Is  that  tbe  dty  of  Rahway 
is  not  made  a  parly  to  tbe  Information.  In 
Wilson  V.  Bellows,  30  N.  J.  Eq.  282.  Mr. 
Justice  Scudder,  speaking  for  the  Court  of  Er- 
rors and  Appesls  at  psge  284,  said:  "There 
can  be  no  question  that  this  defect  in  Join- 
tly proper  parties  can  be  taken  advantage 
of  by  demurrer  where  it  appears  on  the  face 
of  tbe  bill  as  it  does  in  this  case."  When- 
ever a  want  of  parties  appears  <m  the  face 
of  a  bill,  It  la  a  cause  of  demurrer,  unless  a 
sufficient  reason  for  not  bringing  them  be- 
fore the  court  is  suKested.  1  Dan.  Ch.  PI. 
&  Pr.  *658.  Tbe  Legislature  has  Imposed 
uptm  tbe  railroad  company  the  duty  of  con- 
structing and  maintaining  a  railroad  cross- 
ing at  Irving  street  in  the  dty  of  Rahway, 
and  has  also  dotbed  the  relator  with  the 
power  and  duty  of  «ifordng  this  obUgatitHi 
of  the  railroad.  Wbetber  or  not  the  charter 
of  Rahway.  Imposed  upon  it  any  duties  In 
this  regard  which  conflict  with  the  powers 
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Of  the  relator,  or  with  reference  to  which  it 
may  or  must  act  In  coojunctlon  with  the 
relator,  might  properly  be  raised  by  plea. 
Certain  it  Is  that  the  Information  does  not, 
and  the  demurrer  cannot,  give  us  any  In- 
formation on  the  subject.  Duties  committed 
formerly  to  the  municipality  of  Rahway  and 
devolved  upon  the  relator  by  the  act  of  its 
creation,  If  any  such  there  be,  would  seem 
to  be  duties  now  belonging  to  the  relator  nn- 
der  the  rule  for  the  construction  of  incon- 
sistent statutes;  but  that  la  not  a  matter 
decided  or  even  mooted  upon  ttils  argument 
There  Is  nothing  upon  the  face  of  the  Informa- 
tion whereby  It  can  be  said  that  It  appears 
that  the  city  of  Kahway  should  be  made  a  par- 
ty to  the  Information,  or  that  the  defendants 
are  injured  by  want  of  the  presence  of  the 
municipality  named  as  a  party  In  the  cause. 
This  objection  to  the  canse  of  demurrer  Is 
in  my  opinion  well  taken. 

Fifth.  The  motion  Is  to  strike  out  the 
fourth  cause  of  demurrer  because  It  does  not 
set  forth  with  suffldwt  particularity  the 
reason  why  the  relator  lias  not  lawful  power 
or  authority  In  req>ect  to  the  premises  nor 
to  act  as  relator.  The  answer  to  this  la  that 
the  assertion  by  the  demurrant  that  the  re- 
lator has  no  power  in  the  premises  goes  di- 
rectly to  the  question  of  the  validity  of  the 
act  under  which  the  relator  was  created,  and 
to  the  scope  and  extent  of  its  powers.  It  is 
only  ftnotber  statement  of  the  want  of  Juris- 
diction appearing  upon  the  face  of  the  whole 
Information,  and  It  Is  in  my  Judgment  com- 
prehended under  the  general  demurrer  and  Is 
bad  as  a  specified  cause. 

Sixth.  It  la  claimed,  that  the  demurrer 
does  not  set  forth  with  particular  suflldency 
wber^  this  court  Is  without  Jurisdiction  to 
grant  any  r«lleC  under  the  information;  the 
canae  alleged  being  that  the  court  la  without 
smh  Jurisdiction.  This  Is  only  a  statement 
In  aooUier  form  of  the  general  want  of  Jnrla- 
dlcttoxif  and  for  the  reason  given  as  to  the 
last  cause  ooniridered  It  la  Insuffldoit  If  it 
refers  to  snj  collateral  matter,  It  should 
have  been  spedflcally  stated.  As  the  demuc^ 
rant  by  his  formal  demurrer  first  above  re* 
ferred  to  has  attacked  the  power  of  the 
court  to  grant  relief  generally,  the  attack 
made  in  the  sixth  spedfled  cause  of  demur- 
rer may  well  be  considered  to  refer  to  some 
c<dlatra'a>  matter,  else  It  Is  entirely  unneces- 
sary to  be  pleaded,  and  It  should,  tor  want 
of  particularity,  be  overruled. 

The  result  is  that  the  motion  to  strike  out 
the  first  cause  of  demurrer—that  Is,  that 
part  of  the  demurrer  which  Is  general  In 
form — will  be  overruled,  and  the  motion  to 
strike  out  the  specified  causes  of  demurrer 
will  be  granted,  and  th^  will  all  be  struck 
out  That  leaves  the  cause  before  the  court 
on  a  general  demurrer  limited  In  its  scope 
under  the  rule  of  court  and  decisions  to 
which  reference  has  been  made. 


DORAN  V.  THOMSBN, 

(Conrt  of  Brrois  and  Appeals  of  New  Jersey, 

Nov.  18,  1908.) 

1.  Mastbb  ano  Sbbvaht  (S  301*)— Liabujit 
roB  iNjrsus  to  Thzbo  Pxbsohs— Bblatiok 
or  Pabtzis. 

Where  a  father  was  possessed  of  an  au- 
tomobile which  be  kept  upon  his  premises,  and 
his  daughter,  about  19  years  of  age,  was  ac- 
customed to  drive  It  and  did  so  whenever  she 
felt  like  It  asking  permission  to  use  It  when 
the  father  was  at  some,  bat  when  not  at  home 
took  it  sometimes  without  permission,  there  be- 
ing QO  proof  that  the  daughter  was  actually 
emploved  by  the  father  to  operate  the  machine, 
held,  in  an  action  against  the  father,  where  the 
daughter  in  using  the  machine  for  her  own 
pleasnre  in  driving  her  personal  friends  negli- 
gently injured  a  person  In  the  hi^way,  that 
Buch  proof  was  not  snffident  to  constitute  Oie 
daughter  the  servant  or  agrat  of  the  master, 
and  that  a  motl<m  for  a  dusction  of  a  verdict 
for  the  defendant  should  have  prevailed. 

[Ed.  Note.— For  other  casei^  see  Master  and 
Servant  Dec  Dig.  (  801.* 

For  other  definitions,  see  Words  and  FlizmseSt 
vol.  7,  pp.  «422-6i29;  voL  8,  p.  7708.] 

2.  Harct  and  Sebvart  (|  802*)— Iif juries 
TO  Thibd  Pkbsonb— Scope  or  Sufldykent. 

An  act  by  a  servant  not  malicious  la  with- 
in the  principle  that  to  render  a  master  l^ble 
for  the  neffli^ent  act  of  the  eervant,  such  act 
must  be  within  the  scope  of  the  employment 

[E!d.  Note.— For  other  cases,  see  Master  and 
a^ut  Cent  Dig.  H  1217-1225;  Dec.  Dig.  ( 

8.  Mastee  AifD  Bbbvant  (i  802*)— Injuries 
TO  Thibo  PEBSONft— Scope  of  Ehployhbnt. 
To  render  the  master  liable  for  the  negli- 
gent act  of  the  servant,  the  act  must  be  done 
for  the  purpose  of  executing  the  master's  or> 
ders  and  in  doing  bis  work  and  while  actually 
engaged  In  serving  the  master,  and  it  is  not 
enough  to  say  that  the  injuries  complained  of 
would  not  have  been  committed  without  the  fa- 
cilities afforded  by  the  servant's  rdations  to  his 
master. 

[Gd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1217-12% ;  Dec.  THg.  | 
302.*J 

4.  MAffTBB  AND  SBBVAUT  (I  801*)— LlABIUTr 

roB  Injuries  to  Third  raBsona— Bxlatxoh 

OF  PaBIIES. 

The  court  charged  the  jury:  "If  sbe  took 
that  machine  out  at  that  time  in  pursuance  of 
a  general  authority  of  her  father  to  take  it 
whenever  she  pleased  for  the  pleasure  of  the 
family,  and  for  her  own  pleasure,  for  the  pur- 
pose for  which  tbe  master  bought  it,  for  the 
purpose  for  which  her  father  owned  it,  for  the 
purnose  for  which  be  expected  her  to  operate 
it,  then  sbe  was  the  servant  of  the  father.  Un- 
der those  circumstances,  that  was  the  business 
for  which  the  father  bought  the  machine." 
Held  error,  because  it  based  the  creation  of  the 
■elation  of  master  and  servant  upon  the  pur- 
pose which  the  parent  had  In  mind  In  acaulxinic 
ownership  of  the  vehicle  and  Its  permisnve  use 
by  tiie  child,  ignoring  an  essential  element  in 
the  creation  of  that  status  as  to  third  per- 
sons, that  such  use  must  be  in  furtherance  of, 
and  not  apart  from,  the  master's  service  and 
controL 

[Ed.  Note.— For  other  eases,  see  Master  and 

Servant  Dec.  Dig.  |  801.*] 

(Syllabus  by  the  Conrt) 
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KJiJ  DOBAN  T. 

EnroT  to  SnprenuJiOoQrt. 

Action  1)7  Patrlcl4Do>^<ui  agalDSt  Hugo  A. 
Tbomsen,  Froin  a^dgment  of  the  Supreme 
Omit  dtfendant  brvsa  error.  Berersed,  ana 
a  T»lre  de  novo  awirded. 

Cdllw  h  Corbln,  for  plaintiff  In  error, 
WiUard  W.  Outla,  fin  defendant  In  errw. 

TOORHEEB,  J.  Tb%  actlM  was  brcmght 
to  recoTor  for  penmnal  DJaries  Inflicted  upon 
Oe  plaintiff  by  ^fng  rfe  into  by  an  anto- 
moblle  at  Morriatown.  A  Vemurrer  was  filed 
to  flie  declaratkm,  orlglmjlj  consisting  of 
ttzee  conntB,  and  vas  nslRlned  as  to  the 
flnt  and  third  coonts,  trot  «femiled  as  to 
the  aeomd  count.  The  Snpreike  Court  said: 
It  [die  second  count]  In  ^e«t  avers  the 
rdatlonahlp  of  maatn  and  servant,  and  that 
ttie  acddent  was  caused  the  negllgmoe  of 
the  serrant  while  operating  the  motor  ve- 
hicle for  the  master.**  Doran  t.  l^omsen, 
74  X.  J.  Law.  445,  66  Atl.  887.  The  allega- 
tkms  ot  the  second  count  are  that  the  de- 
tendant  possessed  an  automobile  of  great 
power  capable  ot  being  operated  at  a  speed 
of  00  miles  an  hour,  and  thereby  It  became 
tbe  defendant's  dut^  to  use  due  care  In  Its 
management  while  being  operated  alwg  the 
pabllc  highways;  yet  the  defendant,  not  re- 
garding his  daty,  consented  and  allowed  the 
Bald  T^de  In  his  possession  and  control  to 
be  operated  along  the  public  h^hways  at 
BDCh  a  high,  rate  of  speed,  to  wit,  at  60  miles 
■B  boor,  tbBt  the  vehicle  was  not  In  aafe  and 
proper  control,  and  could  not  be  properly 
managed  by  the  person  in  diar^  and  that 
on  the  22d  of  September  he  did  negligently 
direct,  consent,  and  allow  tiie  said  vehlde  In 
Ue  possession  to  be  operated  by  a  member  of 
Us  family  BO  carelessly  and  without  regard 
to  tbe  safety  of  the  plaintiff  and  other  i>er^ 
BODS  In  the  hi^ways  at  such  a  high  rate  of 
speed  that  the  vehicle  was  not  under  control 
of  tbe  person  operating  the  same,  and  then 
and  there  through  the  negligence  of  the  per- 
tm  operating  It  ran  Into  and  collided  with 
tbe  idatntlfl,  by  means  of  which  he  was  in- 
jured. If  the  defendant  Is  liable  for  the 
negligent  manner  In  which  the  vehicle  was 
<q>erated.  then  a  Jury  queBtlon  was  prownt- 
ed,  and.  as  to  that  negligence,  tbe  conrt  prop- 
erly Bobmftted  the  case  to  the  Jury;  but 
there  is  another  and  preliminary  question  to 
be  considered,  which  arises  upon  motions  to 
DOQsult  and  to  direct  a  verdict  for  the  de* 
fendant. 

The  question  tiins  presented  Is  whether  up- 
on the  theory  adopted  1^  the  Supreme  Court 
Id  allowing  tbe  second  count  of  the  declara- 
tion to  stand  and  upon  which  the  case  was 
tried  the  defendant  can  be  held  liable.  That 
theory  Involves  the  application  of  the  doo- 
trine  of  respondeat  superior  arising  out  of 
the  r^atlon  of  master  and  servant  or  of 
priBdiuil  and  agent.  Tbe  automobile  In  queis- 
tloD  was  the  property  of  the  defendant.  He 
lived  at  Ifadison  and  kept  It  on  his  prem- 
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Ises.  His  daughter,  -about  19  years  old^  wa* 
accustomed  to  drive  It  She  used  It  some- 
times twice  a  day.  At  tbe  time  of  the  acy 
cldent  she  had  three  frl^ds  in  the  car  with 
her,  and  wae  out  for  her  own  pleasure.  No 
other  member  of  the  family  was  with  her; 
BO  that  the  madiine  was  then  being  run  by 
the  daughter  upon  no  errand  of  the  father. 
There  was  no  evidence  to  show  that  defend- 
ant's daughter  was  employed  by  him  to  op* 
mte  tbe  machine,  but  she  was  allowed  to 
do  so  fnHn  time  to  time  and  drove  it  when- 
ever she  f^t  like  it,  as  also  did  her  brother. 
The  defendant's  testimony  was  that  he 
bought  the  machine  "for  our  own  use,  tbe 
same  as  a  person  might  buy  a  horse  and' car- 
riage for  the  family";  that  it  was  operated 
mostly  by  his  son  and  daughter,  and,  when 
he  was  at  home,  tb^  had  to  come  and  ask 
for  permission  to  use  It,  but.  when  not  at 
home,  they  sometimes  took  It  without  per- 
mission. On  tbe  day  In  question  tbe  fathw 
was  absent  In  New  York  City,  and  did  not 
actually  know  that  his  daughter  was  Intend- 
ing to  use  the  automobile,  but  be  knew  that 
she  did  use  it  whenever  she  desired  to  do  so. 
She  on  this  particular  day  took  it  of  bw 
own  accord  without  asking  permission,  nils 
evidence  was  uncontradicted.  The  case  was 
aubmltted  by  the  trial  court  to  tbe  Jury  sole- 
ly upon  the  theory  that  the  daughter  of  the 
defendant  In  driving  the  machine  was  tbe  de- 
fendant's servant,  and  Inatructed  the  Jury 
that,  unless  they  found  that  the  daughter 
was  such  servant,  the  defendant  would  not 
be  liable. 

The  mere  fact  of  the  relation  of  parent 
and  child  would  not  make  the  child  the  serv- 
ant of  the  defendant  In  McOauIey  v.  Wood. 
2  N.  J.  Law,  80,  Chief  Justice  Klrkpatrick 
In  a  case  brought  against  a  parent  for  the 
trespasses  of  her  sons  as  such  said:  "Upon 
principles  of  law  one  person  can  never  be 
made  liable  for  the  trespass  of  another.  It 
is  true  that  if  oue  commaad  or  authorize 
his  servant  to  commit  a  trespass,  he  Is  re- 
sponsible himself,  but  then  it  is  the  trespass 
of  the  master  according  to  the  well-known 
maxim  of  the  law,  'Qui  facit  per  alium  fadt 
per  se.'  and  it  must  be  so  charged  in  the  dec- 
laration." To  constitute  the  relation  of  mas- 
ter and  servant  as  to  third  persona.  It  is  ■ 
not  essential  tliat  any  actual  contract  should 
subsist  between  tbe  parties,  or  that  compen- 
sation should  be  expected  by  the  servant 
While  the  relation  of  master  and  servant  In 
Its  full  sense  Invariably  and  only  arises  out 
of  a  contract  between  tbe  servant  and  tbe 
master,  yet  such  contract  may  be  eltlier  ex- 
press or  Implied.  "The  real  test  as  to  third 
persoDS,"  says  Mr.  Wood  In  his  work  on 
Master  &  Servant,  p.  11,  |  7,  "is  whether 
the  act  is  done  by  one  for  another,  however 
trivinl.  with  tbe  knowledge  of  the  person 
sought  to  be  charged  as  master  with  his  as- 
sent express  or  implied,  even  though  there 
was  no  request  on  his  part  to  the  othet  to 
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Qo  the  act  In  qnestton.*  It  will  be  noticed 
that  the  act  most  be  done  by  the  one  for  the 
other.  That  waa  not  ao  In  the  caae  at  bar, 
^aad  BO  there  was  no  evidence  npon  whicli  to 
find  the  existence  of  the  relaticm  if  the 
daughter  was  not  dohig  an  act  for  ber  fa- 
ther. She  was  not  eroi  driving  other  mem- 
bers of  the  family.  She  waa  using  the  ma- 
chine as  a  means  of  recreation  and  pleasure 
for  herself  and  her  own  frioids,  and  it  would 
seem  impossible  to  draw  the  conclusl<Hi  that 
she  could  be  regarded  as  the  agent  or  serr- 
ant  of  her  father  uptm  that  occasion. 

But  tliere  is  still  another  ground.  Assam- 
ing  that  the  relation  of  master  and  serrant 
existed  generally  betwem  tin  father  and 
-daughter,  yet  It  does  not  ai^iear  in  this  case 
that  on  the  occasion  in  question  die  was  act- 
ing as  such  serrant  within  the  scope  of  her 
-onployment  That  the  master  is  responsible 
fbr  the  negligence  <tf  his  servant  when  acting 
-within  the  scope  of  his  employment  Is  ele- 
mentary law,  but  that  be  is  not  reqponslble 
if  the  negligence  was  committed  by  the  serv- 
-ant  when  o^ged  in  some  private  matter  of 
his  own  is  equally  elementary.  These  two 
.IwopoBltlons  are  well  steted  in  two  New  York 
cases.  King  v.  K  T.  O.  ft  H.  B.  B.  B..  66 
N.  T.  181,  23  Am.  B^.  87.  where  the  court 
BpaSLe  as  follows:  "Where  one  pemm  has 
-sustained  Injury  from  the  n^igenoe  of  an- 
other, he  must  In  g«ieral  proceed  against  him 
"by  whose  negligence  the  Injury  vraa  occasion- 
ed. If,  however,  tbe  negligence  wblch  caus- 
ed the  injury  was  that  of  a  servant  while 
engaged  in  his  muster's  business,  the  person 
-sustaining  the  Injury  may  disregard  the  im- 
mediate author  of  the  mischief,  and  hold  the 
master  responsible  for  the  damages  sustain- 
fid."  In  Wyllie  v.  Pahner,  1S7  N.  Y.  248, 
Sa  N.  E.  881,  19  U  B.  A.  285,  the  court 
-said:  *^he  doctrine  of  respondeat  superior 
applies  only  when  tiie  rdation  of  master  and 
:Bervant  is  shown  to  exist  between  the  wrongs 
doer  and  the  person  sought  to  be  charged 
for  the  result  of  such  neglect  or  wrong  at 
the  time  and  in  respect  to  the  very  transao* 
tion  out  of  which  the  Injury  arose."  In  Hol- 
ler V.  Boss,  68  N.  J.  Law,  824,  53  Atl.  472,  B9 
L.  B.  A  043,  96  Am.  St.  Bep.  546,  Mr.  Jus- 
tice Fort,  speaking  for  this  court,  says:  "The 
servant  of  the  master  cannot  bind  t^e  mas- 
ter to  respond  In  damages  to  the  plaintiff  nn- 
lesB  it  be  shown  that  the  act  which  the  serv- 
ant did  which  caused  the  Injury  was  an  act 
-which  was  expressly  or  by  necessary  implica- 
tion within  the  line  of  his  duty  nnder  his 
employment."  We  have  seen  tlut  there  was 
no  express  authority  for  the  daughter  to  take 
the  vehicle  on  the  occasion  of  the  accident, 
nor  can  we  i>eiiceive  that,  by  necessary  im- 
plication, her  use  of  it  for  her  own  purposes 
was  within  the  line  of  her  duty  under  her 
assumed  implied  employment  In  Erers  t. 
Kronse.  70  N.  J.  Law,  65S.  68  Atl.  181,  66  L. 
TL  A.  592,  the  case  last  cited  received  again 
the  approval  of  this  court,  and  it  was  further 


'  stated  that  "an  act  done  by  tlie  weewBnt  while 
;  engaged  in  the  work  of  bis  masUx  may  be 
,  tirely  dlscfflmected  therefrom,  done  not  as  a 
J  means  or  for  the  jrarpose  of  praforming  tibat 
I  work,  but  solely  for  the  accomplishment  of 
I  the  independent    *    *    *    purpose  of  the 
j  servant.  Such  an  act  Is  not  as  a  matter  of 
fact  the  act  of  the  master  in  any  smse,  and 
should  not  be  deemed  to  be  so  as  a  matter  of 
law.   As  to  it;  the  r^atlon  of  master  and 
servant  does  not  t-xist  between  the  parties, 
and  for  the  Injury  resulting  to  a  third  pmon 
j  from  it  the  servant  alone  should  be  held  re* 
;  sponsible."  In  that  case  the  detendantTs  son 
i  had  bem  totrusted  with  a  garden  hose  with 
j  wbk^  to  sprinkle  his  father's  lawn,  and 
!  while  so  mgaged  deliberately  turned  the  wa- 
I  ter  npon  a  horsey  frightening  him,  causing 
i  the  Injur?  comidained  of  and  for  whldi  the 
I  father  bad  been  sued.  The  court  then  said: 
"The  tast  that  he  [the  son]  used  the  tool  Biq>- 
plled  to  him  for  the  doing  of  his  father's 
work  for  the  accomplishment  of  his  own 
mischievous  purpose  did  not  make  it  an  act 
within  the  scope  of  his  employment,  and  did 
not  render  the  defmdant  liable  for  the  in- 
Jury  resulting  ther^rom.**    While  In  that 
case  the  .act  waa  malicious,  yet  an  act  not 
malicious  Is  within  the  enunciated  principle, 
if  snch  act  Is  not  expressly  or  by  necessary 
implication  within  the  Beajte  of  duty,  and 
wi^^  regard  to  which  It  cannot  be  said  that 
fbe  servant  waa  engaged  in  the  performance 
of  the  act  for  the  other.   The  act  must  be 
done  for  the  pnrpoee  of  executing  the  mas- 
ter's orders  and  doing  tils  work  and  while  ac- 
tually engaged  in  serving  the  master,  and 
It  la  not  enough  to  say  that  ttie  injuries  com- 
plained of  would  not  have  been  committed 
without  the  facilities  afforded  by  the  serv- 
ant's relations  to  his  master.   Garretzen  v. 
Dnenekel,  SO  Mo.  104, 11  Am.  Rep.  405;  Howe 
V.  Newmardi,  12  Allen  (Mass.)  49;    For  a 
dear  exposition  of  this  principle,  see  Horier 
V.  St  Paul,  etc.,  Ry.  Co..  31  Minn.  851,  17 
N.  W.  952,  47  Am.  Rep.  793.   The  following 
are  some  recoit  authorities  on  this  subject 
with  special  relation  to  automobiles:  Stew- 
art T.  Baruch,  108  App.  DIv.  577,  88  N.  T. 
Supp.  577:  Clark  v.  Buckmobile  Co.,  107 
App.  Dlv.  120,  04  N.  T.  Sui^.  771 ;  Reynolds 
T.  Buck.  127  Iowa,  001.  103  N.  W.  946:  Qulg- 
ley  V.  Thompson,  211  Pa.  107,  60  Atl.  50(1; 
Patterson  v.  Kates  (C.  C.)  152  Fed.  481;  Sla- 
ter V.  Advance  Thresher  Co.,  97  Minn.  306, 
107  N.  W.  133 ;  Evans  t.  Dyke  Auto  Supply 
Co.,  121  Mo.  App.  266.  101  S.  W.  1182;  Lots 
T.  Hanlon,  217  Pa.  839,  66  AtL  525.  10  L.  R. 
A.  (X.  S.)  202,  118  Am.  St  Bep.  022;  Lewis 
T.  Amorous.  3  6a.  App.  60,  59  8.  B.  338 ;  Jones 
T.  Hoge.  47  Wash.  663,  92  Pac.  433,  14  L.  R. 
A.  (N.  S.)  216. 

Undoubtedly  liability  might  be  visited 
npon  the  father,  but  upon  quite  diffment 
grounds.  If  the  machine  had  been  bought 
for  his  children's  use,  and  it  was  in  ite  na- 
ture or  use  a  menace  to  tike  safety  of  others 
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fben  under  the  theory  UlDstrated  in  Van 
Winkle  T.  Am.  Steam  Boiler  Co.,  62  N.  3. 
Law,  240,  19  Aa  472,  It  mlgbt  weU  be  that 
liability  would  arise  by  reason  of  the  f  atber*! 
IntrnstlnK  &  dangerous  machine  or  agency  to 
tbe  hands  of  an  inexperienced  or  Incompetent 
persML  Sncb  a  liability  does  not  rest  upon 
tbe  negligence  of  the  serrant,  bnt  npon  the 
father's  Diligence  in  permitting  his  ciiild  to 
Qse  a  dangerous  machine.  In  the  one  the  gist 
«f  the  action  is  the  negligence  of  the  serrant 
Impated  to  the  master ;  in  the  other,  the  n^ 
ligence  of  the  father.  This  distinction  Is 
thoB  stated  in  29  Cyc.  1666:  'TTfae  mere  re- 
lation of  parent  and  child  Imposed  upon  the 
parmt  no  liability  for  the  torts  of  the  child 
MHnmltted  without  his  knowledge  or  authori- 
ty exia^ssed  or  Implied ;  and,  although  when 
a  parent  authorized  his  child  to  act  as  his 
agent  or  servant  In  any  matter  he  is  liable  for 
tbe  torts  of  tiie  child  committed  in  the  course 
of  the  employment,  this  liability  does  not 
grow  out  of  the  relation  of  parent  and  child, 
bdt  Is  based  upon  the  relation  of  principal 
and  agent  or  master  and  servant,  and  is  gov- 
erned by  tbe  prlnt^ples  applicable  to  such 
relations.  So  also,  while  the  parent  may  be 
liable  for  an  Injury  which  may  be  caused  di- 
rectly by  the  child,  where,  by  his  negligence, 
he  made  It  possible  for  the  child  to  cause 
the  Injury  complained  of,  and  probable  that 
the  child  would  do  so,  this  liability  is  based 
npon  tbe  rules  of  negligence  rather  than  the 
relation  of  parent  and  diUd."  We  are  not 
tt  liberty  to  consider  this  possible  liability, 
for  there  could  not  be  any  finding  of  fact 
against  the  defendant  to  this  ^ect;  it  ap- 
pearing from  the  bills  of  exception  that  tbe 
trial  Judge  excluded  from  the  consideration 
of  the  Jury  that  question  of  tact  by  bis  in- 
ttnctlon  that,  unless  there  was  agency,  there 
was  no  liability.  Fielders  v.  North  Jersey 
8t  Ry.,  68  N.  J.  Law,  343,  63  Atl.  404,  54  Atl. 
822,  59  L.  R.  A.  466,  06  Am.  St.  Bep.  662.  It 
was  therefore  error  to  refuse  to  direct  a  ver- 
dict for  the  defendant 

ISrror  has  also  been  assigned  upon  excep- 
tlm  taken  to  tbe  charge.  The  defendant  re- 
quested the  court  to  dEiar^:  "If  at  the  time 
of  the  accident  Miss  Thomsen  was  using  tbe 
machine  for  her  own  pleasure,  and  without 
Kteeeace  to  the  defendant's  business,  then 
there  must  be  a  verdict  for  the  defmdant" 
This  the  court  refused,  and  Instead  charged: 
"When  you  come  to  consider  the  defendant's 
business,  ♦  •  ♦  it  Is  tbe  business  for 
which  he  bought  this  machine;  that  Is,  the 
boBlneas  of  the  def^dant  •  •  *  It  was 
the  particular  business  for  which  he  bought 
this  machine.  Was  this  servant  engaged  In 
operating  that  machine  for  the  purpose  for 
which  her  father  bought  it?  Was  she  operat- 
ing it  for  her  own  pleasure  In  the  way  t^at 
Bhe  has  testified  to?  If  she  took  that  ma- 
diine  out  at  that  time  In  pursuance  of  a  gen- 
eral anthwity  of  her  father  to  take  it  when- 
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ever  she  pleased  for  the  pleasure  of  the  faro-' 
lly  and  for  her  own  pleasure,  for  the  pur- 
pose for  which  the  master  bought  it,  for  the 
pnxpMe  for  which  her  father  owned  It,  for 
the  purpose  for  which  he  expected  her  to 
operate  it,  then  she  was  the  servant  of  the 
father.  Under  those  circumstances,  that  was 
the  business  for  which  the  t&ther  bought  the 
machine.  If  ahe  did  not  have  this  general 
authority  from  her  father,  if  she  took  this 
machine  out  for  her  own  recreation,  amuse- 
ment, and  pleasure,  ccmtrary  to  the  authori- 
ty of  her  father,  and  this  accident  occurred, 
while  she  may  be  liable,  the  father  Is  not  I 
charge  the  sixth  request  to  charge  with  the 
qualification  which  I  have  stated  to  the  Ju- 
ry." This  makes  the  defendant's  llabUity  to 
depend  upon  the  object  for  which  he  purchas- 
ed the  madiine,  which' was  for  the  pleasure 
of  the  family.  In  connection  with  the  fact 
that  his  daughter  operated  It  for  that  pur- 
pose, the  Jury  being  Instructed  that  thereby 
she  became  his  sorvant  This  is  contrary  to 
the  doctrine  of  Bvers  v.  Krouse,  supra.  It 
would  subject  a  parent  to  liability  if  he 
bought  for  his  son  a  baseball  or  for  his 
daughter  a  golf  club,  and  by  permitting  them 
to  .be  used  by  his  children  for  their  appro- 
priate purposes  injury  occurred.  It  bases 
the  creation  of  the  relation  of  master  and 
servant  upon  the  purpose  which  the  parent 
had  in  mind  in  acquiring  ownership  of  the 
vehicle  and  its  permissive  use  by  the  child. 
This  proposition  Ignores  an  essential  ele- 
ment In  the  creation  of  that  status  as  to 
third  persons,  that  such  use  must  be  In  fur- 
therance of  and  not  apart  from  the  master's 
service  and  control,  and  falls  to  distinguish 
between  a  mere  permission  to  use  and  a  use 
subject  to  the  control  of  the  master  and  con- 
nected with  his  afCairs.  The  reason  for  lia- 
bility Is  founded  upon  the  Idea  of  control 
which  a  master  has  over  his  servant  The 
court,  although  attempting  to  rest  the  lia- 
bility upon  the  relation  of  master  and  serv- 
ant, yet  actually  tested  tbe  liability  by  tbe 
fact  that  she  was  Intrusted  with  the  opera- 
tion of  the  machine  for  her  own  pleasure,  if 
purchased  for  that  object,  whereby  she  ipso 
facto  became  a  servant  So  that  the  charge 
thus  in  fact  left  the  l^al  relationship  of 
master  and  servant  out  of  account  and  raised 
it  In  name  only  because  the  daughter  was  al- 
lowed to  drive  the  machine.  In  this  there 
was  also  error. 

The  Judgmmt  must  be  reversed  and  a  ve- 
nire de  novo  awarded. 


SGOLA  V.  BOARD  OF  EDUCATION  OF 
TOWN  OF  MONTCLAIR  et  al. 
(Supreme  Court  of  New  Jersey.   Dec.  9,  190S.) 

1.  Schools  and  School  Distbhtts  (J  70*)— 
BoABD  OF  Education— Powers. 

Under  Public  School  Act  Oct.  19.  1903  (P 
L.  p.  5),  a  board  of  education  has  the  powei 
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to  bnfld  a  centTAl  heatiof  plant,  from  which 
heat  ia  to  be  dlstribated  through  pipea  to  a 
eroap  of  Bchoolfaonses  sltaated  in  the  vfcinlty  off 
but  not  adjoining  said  central  plant 

[Bd.  Note.— For  other  eamib  sea  Sehoola  and 
S(^]^  DIatricti,  Out  Dig.  1  188;  Dec.  Die 

2.  Schools  aitd  School  Distbiois  (}  80*) — 

Board  or  Bducatioh— Powebs. 

The  school  act  requires  that  there  shall  be 
adTertlaements  for  proposals  for  the  building, 
enlarsemait,  or  repair  ot  scbooIhoiiBea,  and  that 
DO  hid  ahall  be  accepted  whldi  does  not  ctMiform 
to  the  specificatiODS  therefor.  Held  that,  after 
the  reception  of  bids,  it  was  not  within  the 
p<i;wer  of  the  board  of  edacatioa  to  modif;  the 
specifications  b?  omissions  and  changes,  and 
award  a  contract  to  a  former  bidder,  although 
the  lowest,  to  execute  the  work  accordiug  to 
the  revised  specifications,  although  at  a  price 
less  than  the  original  bid. 

{EA.  Note.— For  other  cases,  see  Bcfaools  and 
School  Districts,  Cent  Dig.  1  192;  Dee.  Dig. 
i  80.*]  as.  * 

(Syllabus  hj  the  Court) 

Certiorari  on  the  proaecatlon  of  Peter  See- 
la  against  the  Board  of  Education  of  Uie 
Town  of  Montdalr  and  Norman  S.  Kellogg, 
to  review  a  resolution.   Resolution  set  aside. 

Argued  November  term,  1908,  before 
BEI3),  BEROmN,  and  MINTUBN,  JJ. 

MacLear  &  Fort,  for  prosecutor.  Guild, 
Lum  &  Tamblyn,  for  defendant  N.  S.  Kel- 
logg. Edwlu  B.  Ooodtil,  f  OT  defendant  Board 
of  Education  of  Town  of  MontcUUr. 

BESa),  J.  TUB  writ  brings  VP  a  rraoln* 
turn  authorising  a  contract  to  be  entered  in- 
to, between  the  board  of  education  of  the 
town  of  Montclalr  and  N.  S.  Kellogg,  tor 
the  construction  of  a  cmtral  heating  plant 
for  five  adiool  bondings  In  the  town  of 
Montdalr.  The  resolution  was  adopted  July 
7,  leos,  at  a  regular  meeting  of  the  board 
of  education,  and  It  provides  substantially 
that,  npmi  the  full  compliance  of  N.  S.  E^- 
lofi^  with  certain  sUpulatlons  and  qwciflca- 
tlons  as  to  contract;  and  upon  notice  from 
the  prop«r  town  ofB0ala  that  foods  are  avail- 
able for  the  erection  and  completion  of  said 
buildings,  the  presldrnt  and  secretary  of  the 
board  of  edueatlra  are  authorized  to  execute 
contract  for  said  building  with  N.  &  Kellogg. 
One  of  the  reasons  urged  against  the  Talldlly 
of  this  resolution  attacks  tbe  power  of  the 
board  Oif  education  to  enter  Into  any  contract 
to  conatrnct  tbe  heating  plant  proposed  to  be 
erected.  It  is  not  questioned  that  the  board 
of  education  possessed  tbe  power  to  erect 
enlarge,  repair,  or  furnish  a  Bchoolbouse  or 
Bchoolbouses.  Sections  62,  53,  72,  76,  Public 
School  Act,  approved  October  19,  1903  (P. 
L.  1903,  pp.  21,  26,  28).  The  provisions  of 
these  sections,  all  contained  In  article  VI  of 
the  act  of  1903,  were  accepted  by  tbe  voters 
of  Montclalr  under  the  provisions  contained 
in  section  243  of  said  act 

The  point  made  Is  that  the  proposed  struc- 
ture is  a  heating  plant,  and  not  a  school 


building.  The  tects  are  that  there  are  four 
school  buildings  ezlating,  and  anotlitt'  in  the 
course  ot  erectltHi.  There  is  a  grammar 
acbool  bulldlDg,  a  primary  school  buBdIng 
and  a  manual  training  achool  buUdtog,  upon 
the  lot  on  which  the  central  heatii«  plant  is 
to  be  placed.  The  high  achool  building  la 
about  aOO  feet  away  on  an  adjoining  lot 
Tbe  Hillside  grammar  sduxd  building,  now 
being  erected.  Is  about  the  same  distance 
from  the  first  three  mentioned  buildings,  and 
near  to  the  high  school.  This  cluster  of  five 
buildings  ctmstltute  a  group  called  "The  Cen- 
tral Sehoola.**  The  buildings  are  of  various 
ages,  from  15  to  DO  years.  The  central  beat- 
ing plant  wUl  be  approximately  80  feet  from 
tbe  primary  school  building,  and  200  feet  from 
tbe  high  echoed  and  the  Hillside  grammar 
school  buildings.  Tbe  central  heating  plant  is 
designed  to  furnish  heat  to  all  these  five 
school  buiIdlx«B,  and  to  these  buildings  only. 
It  seems  manifest  that  the  board  bad  the 
ability  to  enter  into  a  contract  for  heating 
one  or  all  ot  these  five  schocds,  because  ar- 
tificial heat  is  essential  to  the  use  of  the 
buildings  designed  for  school  pnrpoees.  There- 
fore, had  the  board  contracted  for  stoves  for 
each  room  In  each  schoolhons^  or  tor  single 
beaters  to  heat  all  the  rooms  In  each  honse^ 
such  a  contract  would  be  clearly  within  the 
statutory  authority  conferred.  The  stoves 
would  have  been  a  part  of  the  fumlBhlng 
of  the  bnildimA  and  the  heaters  would  have 
heea  a  part  of  the  buildings  themaelTea.  Now 
if  dlrecOy  adjoinliv  each  house  a  room  had 
been  devoted  to  the  generation  of  heated 
air,  from  which  heated  air  was  conveyed  by 
pipes  Into  the  various  rooms,  there  would 
still  be  no  doubt  that  this  was  a  part  ot 
the  sdiool  buildbig.  But  tbe  Imlfltence  is 
that  the  presoit  proposed  tndMIiig  wUl  be 
detached  from  any  present  or  pn^osed  school 
building,  and  therefore  can  be  no  part  of  the 
school  buildings. 

The  only  case  in  this  state  which  I  recall 
as  possessing  any  pertinence  to  the  ques- 
tion thus  presented  la  that  of  Chambalaln 
V.  Cranbnry,  57  N.  J.  Law,  605,  31  AtU  1033. 
on  error  58  N.  J.  Iaw,^317,  83  Atl.  823. 
That  case  arose  under  tbe  old  school  law 
as  amended  In  1894.  P.  L.  1894,  p.  506. 
Section  19  of  that  act  provided  that  the  ma- 
jority of  l^al  voters  of  a  school  district 
could  authorise  the  board  of  education  of 
the  district  to  issue  bonds  for  the  follow- 
ing purposes:  (a)  Tbe  purchase  of  land  for 
school  purposes;  (b)  the  building  of  a  school- 
house  or  schoolbouses;  (c)  making  addltiona, 
alterations,  repairs,  or  Improvements  In  or 
upon  schoolbouses  already  erected,  and  the 
lands  upoa  which  they  are  located.  The 
question  was  discussed  whether  under  this 
statute  the  voter  could  empower  the  board  of 
education  to  Issue  bonds,  not  only  for  the 
purchase  of  a  lot  and  the  building  of  a 
Bcboolbouse,  but  also  for  fencing,  grading. 
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watn  mpiflj,  and  fornlton  for  tbe  school- 
boose.  Tbe  Supreme  Oourt  beia  tbat  tbe 
ending,  fencing,  digging  of  a  well,  or  pro- 
Tldlng  other  means  for  snpplylng  tbe  school 
with  water,  and  the  equipping  of  the  school- 
house  with  school  furniture,  were  all  a  legiti- 
mate part  of  tbe  conatmctlon  of  tbe  scbool- 
botise,  and  the  proper  equipment  of  school 
^Toperty.  On  error,  the  court  of  last  resort 
obserred:  "We  are  Inclined  to  so  regard  the 
fencing,  grading,  and  water  supply;  so  also 
any  furniture  which  may  be  constructed  with. 
uA  perman^itly  fixed  to,  the  buirding,  such 
as  slates  or  blackboards  built  into  the  wall. 
Bnt  we  cannot  so  regard  the  ordinary  moT- 
able  fnrnltnre  of  a  school  which  Is  not  fixed 
to  the  buUdlng."  The  court.  It  seems,  Im- 
ported the  doctrine  of  fixtures  Into  tbe  ques- 
tion whether  furniture  was  a  part  of  the 
■eboolhouse.  If  that  -test  is  applied  in  this 
case,  we  think  the  central  heating  plant  Is 
to  be  regarded  as  a  part  of  the  school  bulld- 
iDga.  It  la  to  he  ajoilled  to  the  use  to  which 
the  schooltkouses  are  devoted.  There  Is  in- 
tentlott  that  It  shall  be  so  allied,  and  there 
Is  annexation  to  the  houses  by  pipes  whldi 
will  convey  the  hot  air  from  the  plant  itself 
to  the  separate  bnOdlngB.  Atlantic  Sate  De- 
posit &  Trust  Ca  T.  Atlantic  City  Laundry 
Co..  64  N.  J.  Bq.  140-146.  D8  Atl.  212.  Nor 
does  the  fact  that  the  heating  plant  is  built 
as  a  ring^e  itnictare,  and  not  in  connection 
with  tbe  schoolhouae  now  in  course  of  erec- 
tioD,  matter,  tor  the  power  to  Improve,  re- 
pair, or  fniidsh  sdiool  buildings  is  as  plen- 
ary as  the  power  to  erect  them.  So  we  think 
there  Is  no  defect  at  power  to  Issue  bonds 
vjfim  this  ground  of  objection. 

Tbere  Is  however,  a  ground  upon  widcb  ttie 
resolution  must  be  set  aside.  Section  02, 
School  Act  1908,  printed  in  the  fore  part  of 
P.  U  iSOa,  pp.  S-21  enacts  that:  **No  con- 
tract shall  be  entered  into  for  the  building 
of  a  new  schoolbonse  or  for  the  enlarging 
or  repairing  of  a  schoolbonse  already  erected 
except  after  adwtlsenientB  made  under  such 
regnlatloDS  as  the  board  may  prescribe." 
Ibere  is  a  proviso  which  does  not  affect  the 
present  case.  Section  63  provldra  that:  "No 
bill  for  building  or  repairing  scboolhouses  or 
for  supplies  shall  be  acc^)ted  which  does  not 
ouform  to  the  q)eclflcatlons  furnished  there- 
(br,  and  all  contracts  shall  be  awarded  to  tbe 
West  responsible  bidder."  These  statutory 
proFialons^  as  already  observed,  were  accept- 
ed by  the  voters  of  Montclalr  In  accordance 
with  section  243  of  the  above  statute.  In 
fte  present  instance  the  advertisement  for 
reposals  directed  the  bidders  to  state  the 
nm  for  wblcb  each  would  supply  material 
for  and  erect  tbe  c^tral  heating  plant,  stat- 
ing the  amount  to  be  deducted  from  the  bid 
bi  ease  a  spedflc  change  should  be  made  in 
the  material  to  be  used  In  eadi  of  three  par- 
ticalara.  Bids  were  received  from  eight  bid- 
ders, the  lowest  of  whom  was  N.  S.  Kellogg, 
vhose  bid  was  ^26.d45.    The  architect  re- 
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ported  to  the  board  of  education  a  tabu- 
lated Btatemttit  of  tbe  bids,  with  the  remark 
that  be  had  "had  Mr.  ^11(^  in.  and  that 
Kellogg  would  deduct  from  tbe  amount  of 
bis  bid  $1,440  for  omitting  the  Smltli  system, 
and  would  deduct  other  specified  sums  for  the 
changing  or  omitting  of  certain  work  requir- 
ed In  the  spedflcatlona.  By  tliese  changes 
and  omlsslMis,  Kell<^s  revised  bid  was  re- 
duced to  $28,768.87.  Hie  resolution  brought 
up  auttiorlxed  the  president  and  secretery 
of  the  board  of  education  to  accept  the  con- 
tract wmi  Mr.  Kellogg  upon  the  revised 
basis.  The  reason  assigned  for  this  revision 
of  the  spedficatlMis  and  this  reduction  of 
the  amount  to  be  paid  Kellogg  was  that  the 
estimate  of  tbe  amount  of  money  necessary 
to  be  aivroprtated  to  the  construction  of  the 
plant  was  Insufficient  to  complete  the  general 
work,  as  well  as  the  particular  work,  upon 
which  K^ogg  and  tbe  others  bid,  and  so 
the  changes  and  reduction  of  price  were  to 
bring  the  cost  of  the  work  within  the  esti- 
mated appropriation.  These  reasons  were 
no  doubt  conceived  In  good  faith.  The  ques- 
tion, however,  propounded  is  whether  the 
resolnttoi  to  award  the  contract  to  Kellogg 
was  in  oaaStamltj  wltti  tbe  stetutory  scheme 
of  competlttve  bidding.  It  Is  manifest  that 
tbate  was  no  competitive  bidding  up(»i  the 
work  as  revised.  Even  if  the  accepted  pro- 
posal bad  be^  for  less  work  than  Included 
In  the  specifications,  or  in  other  words,  If 
the  change  was  not  in  adding  to,  but  only 
in  discarding  certain  Items  which  had  been 
a  part  of  the  plan  upon  which  the  bidders 
bad  figured,  it  would  neverttitfess  be  a  fact 
tiiat  tbe  bidders  had  not  bid  upon  the  re- 
vised plan.  What  estimates  each  bidder 
would  place  upon  the  various  items  of  work 
irtilch  went  to  make  up  the  entire  estimate 
does  not  appear.  Bo  whether  the  amount 
-which  each  peracm  would  have  Ud,  if  the 
spedflcatlims  had  included  only  the  work 
which  KMlogg  subsequently  aipwed  to  do, 
whether  it  would  bare  been  more  or  less  ttian 
KeUogg*s  price.  Is  a  mattor  tar  conjecture. 
But  there  are  not  mextHy  omissions,  but 
changes,  in  tbe  plans  as  revised ;  changes  In 
the  Acme  system,  and  changes  in  the  pipe 
coverings.  This  fact  only  accentuates  tbe 
difference  between  tbe  spedflcations  as  bid 
upon,  and  the  spedflcattms  upon  the  basis 
of  which  tbe  contract  was  directed  to  be  ac- 
cepted. It  Is  because  tbe  legislative  purpose 
to  require  competitive  bidding  will  be  foiled 
if  municipal  bodies  can  enter  Into  a  contract 
upon  a  basis  other  than  tb&t  advertised  that 
It  has  been  held  that  a  contract  must  cor- 
respond with  the  specifications  upon  which 
bids  were  invited.  In  Stete,  Sklrm,  v.  City 
of  Trenbm  (N.  3.  Sup.)  29  AU.  158,  It  was 
said:  contract  set  out  In  tbe  return  la 

also  improper  In  allowing  six  months  for 
the  doing  of  the  work,  while  the  propoaal  for 
bids  stated  that  the  work  should  be  com- 
pleted    120  woAlng  days.  Correspondence 
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between  the  advertised  propoeals  and  the 
contract  In  tUB  particnlar  la  enjoined  by  tlie 
■tatnte,  and  la  neoeaaary  to  aecore  Inipartial- 
Ity  toward  ilie  btddera."  9o  In  Shaw  t.  City 
<a  Trenton,  4»  N.  J.  Law,  889^  12  AtL  902, 
Mr.  Jnatlce  Hagie  obeerred:  "In  my  Judc- 
m«it,  a  contract  awarded  with  a  varraiuy  of 
0  yearn  vaa  not  the  contract  for  whlcdi  pro- 
posala  wwe  aaked,  and  therefore  the  com- 
petition required  tqr  aectUm  107  of  the  char- 
ter (P.  li.  1874,  88C)  waa  not  afforded." 
Although  this  case  waa  reversed  by  the  Court 
of  Brrora  for  another  reaaon,  the  view  ex- 
prened  in  the  Suprone  Oonrt  was  concurred 
In.  Yan  Belpen  t.  Jers^  Clt7,  68  N.  3. 
Law.  262,  270,  88  AtL  74a  In  tills  last  caOB 
It  was  bdd  that,  bids  having  been  Invited 
nprai  the  condition  that  the  contracts  ahould 
provide  reservoir  capable  to  store  a  water 
Bopply  for  100  daya,  <^veey  at  the  rate  of 
50,000,000  gallons  per  diem,  the  contract  was 
not  lawfully  awarded  to  one  ot  the  bidders, 
for  the  reason  that  It  ofCered  to  provide  a 
storage  capacity  snfBdent  for  260  days.  In- 
deed this  mle  that  a  contract  most  omfbrm 
to  the  qpedflcatlcms  la  me  so  essential  to 
the  preservatlm  of  ttie  pcdlcy  to  be  carrtod 
ODt  by  competitive  bidding  that  It  has  been 
recognised  whenever  the  matter  has  been 
brought  under  Judicial  notice.  20  Oyc.  of 
Lavr,  p.  1168^  and  caaes  cited. 
The  resolution  should  be  set  aaide. 


OTT  V.  TOWKSBUBT  et  aL 

<C9onrt  of  Gbancezy  of  New  Jersey.   Oct.  81« 
1908.) 

laWE  BBTATBS  d  7*)— RlQHT  OP  LlN  TSN- 
AnT  TO  P0B8E86I0N  OF  PbOFBBTT. 

Testator  in  general  terms  gave  half  his  es- 
tate to  bis  widow  for  life,  and  at  her  death  to 
his  issne  snrriving  her;  and  besides  the  gen^ 
eral  role  of  coDStmction  in  snch  a  case,  with- 
out more,  that  the  personal  property  is  to  be 
converted  and  invested  by  the  executors,  and  the 
income  txaij  paid  to  the  life  tenant  other  daosea 
expressly  authorizing  the  oecaton  to  sell  any 
or  all      the  personal  property  and  invest  the 

Eroceeds,  and  to  sell  the  real  estate,  and  express- 
r  directing  that  the  management  of  real  estate 
In  which  O.  was  interested  with  testator  sliould 
continue  with  him,  indicated  that  the  whole  es- 
tate should  be  converted  by  the  executors  and 
invested  by  them ;  they  paying  the  Inccme  to 
tlie  widow.  Held,  that  a  contrary  intention, 
that  she  should  have  possession  of  the  princi- 
pal, overcoming  this,  was  not  shown  by  the  pro- 
vision expreesliig  the  desire  of  testator  that  his 
widow  should  out  of  his  personal  estate  make 
such  gifts  to  certain  friends  (preferably  m<wey 
to  two  vi  them)  as  th^  slionld  desire  and  the 
executors  should  approve. 

[Ed.  Note.— For  other  easBs,  see  Life  Bs- 
tates,  Gent.  Dig.  i  80;  DeoDlg.  17;*  Wills, 
Cent  Dig.  {  1748.] 

Bolt  by  Ettmon  Ott,  sole  surrlrlng  execu- 
tor of  George  Tewksbnry,  deceased,  against 
Charlotte  TenMtiury  and  otben  tar  coa- 
structlon  of  a  will.  Heard  on  bill,  answers* 
replication,  and  proofs.  Will  construed. 


Alonze  Churdi  (Muno  &  Church,  of  coun- 
sel), tor  complainant  A.  F.  Skinner  (Pitney, 
Hardin  &  Skinner,  of  counael),  tat  defendant 
Charlotte  Tewkabuty.  W.  T.  Carter,  Jr,  for 
Infant  defendants. 

BMERY,  V.  a  One  question  was  reserv- 
ed on  the  bearing  of  tUs  case,  whl<^  is  a 
bill  fUed  an  executor  for  the  construction 
of  a  will  and  directions  as  to  payment  of  a 
legacy  to  the  tenant  for  Ufa  TIm  tes- 
tetor,  Qeorge  B.  Tewlubury,  a  resident  of 
this  state,  died  possessed  of  considerable 
personal  property  and  also  of  real  estate 
situate  mainly  out  ot  this  steta  By  his  will, 
after  first  directing  payment  of  hla  Just 
debta  and  funeral  expenses,  be  gave,  devised, 
and  beqtuathed  to  his  wlfe^  **one-half  of  all 
my  eatet^  both  real  and  personal,  during 
her  natural  life,  and  at  lier  death  to  my 
lawful  iaane  her  surviving,"  One  child  Is- 
living,  the  tnflant  defendant  of  whom  the 
wife  has  been  appointed  guardian.  The  re- 
maining half  of  bis  estate,  both  real  and  per- 
sonal, was  devised  and  beaneathed  to  his 
lawful  issue  him  smrvivlng.  After  these  two 
general  bequeste  and  devises  by  the  second 
and  third  Items  of  bis  will,  dUvwiog  of  all 
liis  estate,  real  and  personal,  after  payment 
of  debts  and  funeral  expenses,  the  testator 
makes  devises  and  bequests  whldi,  being 
subsequent  qoall^.  or  affect  the  tn«vIous 
gifts.  By  the  fourth  Item  he  dlrecte  thait  a 
house  and  lot  In  New  HampslUre,  in  wbicb 
his  mother  was  living,  and  wlilch  (as  ap- 
pears by  the  evidence  in  the  cause)  testator 
claimed  to  be  his  jtropnty,  be  sold  and  the 
proceeds  divided,  one  half  to  bis  wlfe^  and 
the  other  half  to  the  defendants,  bis  slater 
and  broOier,  equally.  This  proper^'  baa  been 
sold  and  the  one-half  of  the  proceeds  to 
whldi  the  wife  Is  thus  entlQed  absolutely 
is  In  the  execute's  hands  for  paymoit  to  ho*, 
subject  to  hia  accounting,  and  payment  of 
this  one- half  should  be  made  to  the  widow 
as  directed  on  the  hearing.  The  fifth  clause 
dlrecte  that  the  sale  and  managonent  of  the 
real  estate  in  which  testetor  was  J<^ntly 
interested  with  bis  partner,  Simon  &  Ott. 
of  Topeka,  Kan.,  shall  be  left  entir^  to  his 
discretion. 

The  sixth  and  seventh  dauses  are  as  fol- 
lows: 

"Sixth.  I  desire  that  my  wife  shall  out  of 
n^  personal  estate  make  such  gifto  to  my 
frienda  Howard  W.  Hayes,  my  long  and  faith- 
ful partner  Simon  8.  Ott,  my  uncle  OoL  A.  S. 
Johnson  and  bis  wlf^  U  A.  Jchamm^  (which 
I  suggest  in  their  eaae  shall  be  mon^)  a» 
they  may  desire  and  my  executors  may  ap- 
prove. 

"Seventh.  I  authorise  my  executors  to  sell- 
and  dispose  of  any  or  all  of  my  personal 
property  at  public  at  private  ssle  at  tb^r- 
discrettoo  and  to  invest  the  proceeds  thereor 
whenever  In  thete  Judgment  audi  course  shall 
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be  neceoury  or  adTlsable  for  the  canylng 
oat  of  any  of  the  proTlaloiu  of  this  my  wllL 
I  also  empower  them  to  sell  and  dispose  of 
any  or  all  of  my  real  estate  at  public  or  prl* 
rate  sale  at  ttielr  dlscrettoa." 

Howard  W.  Hayes,  at  Newark,  and  Slm<»i 
S.  Ott,  of  Topeka,  were  appointed  executors 
aod  took  out  letters  in  this  state,  and,  Mr. 
Hayes  having  since  died,  Mr.  Ott,  as  snrrlv- 
iDg  execator,  has  filed  bis  acconnt  In  the  or^ 
phans'  court  for  settlement.  All  of  the  real 
estate  has  not  been  sold,  but  some  of  it  has 
been  converted,  together  with  the  personal 
property,  and  ^e  debts  have  been  paid.  The 
widow  of  testator,  as  entitled  to  one-half  of 
the  estate,  claims  payment  directly  to  her  of 
one-half  of  the  prlndpal  fnnd  ready  for  dls* 
trlbntlon  under  the  second  clause  of  the  will 
tendering  herself  ready  to  give  security.  If 
required  under  section  8  of  the  act  concern- 
ing legacies  of  May  17,  1894  (P.  U  p.  308; 
Gen.  St  p.  1939,  par.  12),  providing  "that 
whenever  personal  proper^  is  bequeathed  to 
any  person  for  life  •  •  •  the  executor 
shall  not  be  cMnpelled  to  pay  or  deliver  the 
property  so  bequeathed  to  the  person  having 
any  such  life  Interest  •  •  •  until  secnrl^ 
Shan  be  given  to  the  orphans*  court  In  such 
snm  and  form  as  In  the  Judgment  of  the  said 
court  shall  sufficiently  secure  the  interest 
of  the  person  or  persona  mtltled  In  remaln- 
Avc,  whenever  the  same  shall  accrue  or  vest 
In  possession." 

The  question  for  decision  Is  whether  one- 
half  of  the  property  In  Hie  hands  of  the 
ecntor  for  distribution  on  the  settlement  of 
bis  account  shall  on  this  claim  of  the  widow 
under  the  goieral  devise  and  bequest  be  paid 
orer  to  her  (on  giving  security,  if  required), 
or  whether  the  executor  most  retain  this 
(Hie-half  for  Investment,  paying  to  the  wid- 
ow only  the  Income.  The  property  sought 
to  be  iwld  over  consists  of  the  proceeds  of 
personal  property  and  of  real  estate  which 
have  been  converted,  and  Is  now  held  for  the 
trusts  of  the  will.  The  general  role  in  rela* 
tlon  to  payments  or  delivery  to  the  life  ten* 
ant  of  personal  property  or  the  prindpal  to 
the  income  or  use  of  whldi  he  Is  ^titled  for 
life  Is  the  one  declared  by  Lord  Bldon  in 
the  leading  case  Howe  t.  Earl  of  Dartmouth, 
7  Yes.  187  (1802),  that  where  personal  prop- 
er^ la  bequjeathed  for  Ufe,  with  lunalnders 
over.  In  genmU  terms  and  not  iQKctflcally, 
the  pn^>erty  is  to  be  converted  and  Invested 
by  the  executors,  and  the  Income  only  paid 
to  the  life  t^iant  Thla  general  rule  has 
bea  approved  in  so  many  cases  In  this  state 
as  to  have  become  a  settled  rule  of  con- 
struction, and  It  must  prevail  unless  there 
be  In  the  will  an  Indication  of  contrary  In- 
tention, and  that  the  tenant  for  life  Is  to 
enjoy  the  poasesslim  of  the  pn^erty  In  spe- 
cie and  as  given  Q)ecUlcally.  Ackennan'B 
Adm'rs  T.  Vredand.  14  N.  J.  Bq.  28.  27,  28 
(Giesn,  dk.  1861);  Bowels  Bx'm  t.  Whiter 
]AII.J.Bv.411,4U;8AAin.  Dec.  168 


(Green,  Gh.,  1863);  Howard  r.  Howard's- 
Ktt'rs,  16  N,  J.  Eq.  486  (Green,  Ch.,  1864);. 
Parker's  Ex'rs  v.  Moore,  25  N.  J.  Eq.  228,. 
238  (Runyon.  Ch.,  1874);  Hc4me  v.  Strater,. 
52  N.  J.  Eq.  501,  005,  30  Atl.  333  (McGtll,. 
Oh.,  189^.  In  reference  to  the  indications  of 
such  contrary  Intention,  it  Is  claimed  on  be- 
half of  the  life  tenant  that  the  tendency  of 
the  courts,  as  shown  by  the  later  cases,  ha» 
been  to  allow  small  Indications  of  intention 
as  snfflcimt  to  prevent  the  application  of 
the  rule.  The  decision  of  Vice  Chancellor 
Wlgram  In  Hbives  v.  Hlnves,  8  Hare,  609, 
611  (1844).  and  of  Leach,  M.  R.,  In  Collins 
T.  CoUina,  2  Mylne  ft  K.  703  (1833),  and  In 
Pi^Eerlng  v.  Pickering,  4  Mylne  ft  G.  2S9 
(Lord  Gottenham.  1839),  are  cited  as  Illus- 
trations of  this  tendency.  But  in  a  still  later 
case — Macdonald  v.  Irvine,  8  Ch.  DIv.  101 
(1877) — where  the  general  rule  and  the  effect 
of  these  cases  on  its  application  was  con- 
sidered. It  was  concluded  by  the  Court  of 
Appeal  that  it  was  altogether  a  question  of 
a  fair  and  reasonaMe  construction  of  the 
will  in  reference  to  the  intention  of  the  tes- 
tator that  the  property  in  question  was  to 
be  enjoyed  In  Q>ecle,  and  that  the  general 
rule  requiring  conversion  was  not  to  be  ap- 
plied. And  it  was  said  by  Theslger,  L.  J., 
p^  122,  that  in  every  case  where  such  in- 
tuition was  found  to  exist  (except  one  which 
was  referred  to  as  having  gone  almost  to 
the  extrone  length  consistent  with  the  exist- 
ence of  the  rule  at  all)  there  were  eltbra 
words  In  their  natural  and  llt^al  sense  Im- 
porting use  or  enjoyment  of  the  property  In 
the  state  in  which  the  testator  left  it  at  his 
death,  or  dlrecttons  contained  in  the  wUl  as 
to  the  conwsion,  which  were  Inconsistent 
wlQi  a  conversion  by  the  court  taking  place 
upon  the  death  of  the  testator.  And  It  was 
further  held  to  be  the  result  of  the  cases 
(James,  L.  J.,  page  124)  that  It  was  quite 
clear  the  rule  In  Howe  t.  Dartmouth  must 
be  applied,  unless  upon  a  fair  construction 
of  the  will  yon  find  a  sufficient  Indication  «f 
intention  that  It  is  not  to  be  applied,  and 
that  the  burden  of  establishing  this  was  on 
the  person  asserting  that  the  rule  of  the 
court  should  not  be  applied.  This  Is  the 
principle  to  be  applied  here  and  the  test  be- 
ing, as  I  think  It  should  be,  whether  the 
will,  fairly  construed,  indicates  such  an  in- 
tention tiiat  the  proper^  in  question  Is  vp^ 
dflcally  bequeathed  and  to  be  oijoyed  In. 
specie  as  to  make  the  general  rule  for  con- 
version inaj^llcable,  the  question  In  the  case- 
Is  whether  the  sixth  clause  of  the  will, 
which  Is  tlie  uily  Indication  relied  on,  has 
this  effect  None  of  the  personal  property 
Is  expressly  bequeathed  to  the  life  tenant 
by  description  or  In  specie;  and  it  is  claim- 
ed that  the  direction  in  the  sixth  clause  that 
his  wife  shall  out  of  his  personal  estate 
make  gifts  to  his  two  executors  and  two  oth- 
ers (iffeferably  money  to  these  two)  la  a  qw- 
dfic  gift  by  implication,  because  it  neces- 
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sarlly  contempIateB  tbe  possession  of  the  per- 
sonal property  by  tbe  wife  In  order  that  she 
may  make  the  gifts.  This  claim  made  nnder 
this  clause,  which  applies  only  to  personal 
estate,  cannot  reach  to  so  much  of  the  fund 
In  hand  as  Is  derived  from  the  proceeds  of 
sale  of  the  real  estate,  and,  if  valid  at  all, 
would  seem  to  reach  to  the  possession  of  the 
whole  personal  estate  and  not  merely  of  the 
one-half,  for  It  is  not  given  ont  of  the  wld- 
ovr*B  one-half,  but  ont  of  the  whole  personal 
estate.  Tbe  gifts  also  are  subject  to  the 
approval  of  the  executors  to  whom  In  the 
first  Instance  all  tbe  personal  estate  would 
ordinarily  go,  and  who,  by  reason  of  this 
possession,  are  able  to  eiforce  tbe  requirement 
of  their  approval.  Bnt,  Independent  of 
these  considerations,  the  plain  and  natural 
confl traction  of  this  whole  danse,  and  one 
which  is  Mmslstent  with  the  whole  will.  Is 
that  tbe  wife  (who  Is  not  one  of  the  execu- 
tors) may  take  out  of  the  personal  estate, 
being  the  whole  estate  which  comes  to  the 
hands  of  tbe  executors,  property  or  money 
as  gifts  to  the  four  persons  named.  These 
gifts  which,  as  to  character  and  amount,  are 
tbos  to  be  fixed  by  the  wife  at  her  discretion, 
subject  only  to  the  executors'  approval,  are 
then  to  be  given  to  her  by  the  executors  for 
tbe  purpose  of  gifts  by  her  to  the  persons 
named.  This  construction  of  the  dause  car- 
ries the  testatM'a  whole  Intention,  as  ex- 
pressed by  this  dause,  Into  effect,  while 
leaving  undisturbed  the  general  plan  of  con- 
version of  the  entire  estate  and  Investment 
by  execntora  made  by  tbe  othor  portions  of 
the  vrlll.  For  It  must  be  further  observed  as 
bearing  on  tbe  question  of  the  testator's  In- 
tention that  the  property  is  to  be  enjoyed  by 
the  widow  in  specie,  and  not  be  converted, 
that  we  have  In  this  wUl  a  case  In  which 
the  general  rule  as  to  the  testator's  intention 
of  conversion,  derived  from  the  formal  terms 
of  the  bequest  Itself,  Is  fortified  by  other 
clauses  indicating  specially  an  intentitm  that 
tbe  executors  shall  convert  all  of  the  estate 
and  hold  the  proceeds,  and  that  pending  tbe 
conversion  the  tenant  for  life  shall  not  en- 
joy tbe  possession  of  the  property  In  specie 
as  It  existed  at  testator's  death.  These 
clauses  are  those  which  expressly  authorize 
the  sale  of  any  or  all  of  tbe  personal  prop- 
erty at  public  or  private  sale,  and  tbe  In- 
vestment of  the  proceeds  to  carry  out  the 
provisions  of  the  will,  tbe  express  authority 
to  sell  the  real  estate,  and  the  express  di- 
rection that  tbe  management  of  tbe  real  es- 
tate in  which  Mr.  Ott  is  Interested  with  him, 
shall  continue  in  blm,  thus  nclddlng  tiie 
tenant  for  life  from  any  enjoyment  In  specie 
of  these  lands  or  of  their  proceeds  of  sale. 
These  are  express  special  Indications  appear- 
ing by  tbe  will  that,  after  tbe  payment  of 
debts  and  tbe  delivery  to  the  widow  of  the 
four  gifts  selected  by  her  and  approved  by 
the  executors,  it  is  the  testetor's  Intention 


that  the  whole  estftte,  real  and  personal, 
shall  be  c(»iverted  by  the  ocecators  and  In- 
vested by  them  for  the  pnipoM  of  paying  tbe 
Income  to  the  wife. 

Confirming,  as  they  do,  the  application 
of  the  gmerel  rule  as  to  conversion,  which 
arises  from  the  form  of  tbe  bequest  Itself 
(a  general  bequest  to  perBons  taking  In  suc- 
cession the  same  property),  I  must  bold  that 
tbe  tenant  for  life  Is  not  entitled  to  demand 
of  the  execnton  the  pignaent  of  tlie  prin> 
clpal  fond. 


NELSON   T.  MEW  JERSET  SHORT  UNB 
RY.  CO. 

(Oonrt  of  ErroFB  and  Appeals  of  New  Jersey. 
Nov.  16,  190a) 

EUHTRIT  DOIUIR  (i   147*)  —  LXASES— GON- 

smronoN. 

An  agreement  in  a  lease  that  a  railroad, 
then  being  conatructed,  should  go  through  the 
premises,  and  should  not  be  opposed  by  the  les- 
see, did  not  lessen  the  leasee's  estate  In  the  land, 
but  amounted  only  to  an  agreement  to  allow 
the  matter  to  be  controlled  by  the  lessors. 

[Ed.  Note.— For  oUwr  cases,  see  Bmlnuit  Do- 
main, Cent  Dig.  i  806;  Dec.  Dig.  {  147.*] 

Appeal  from  Court  of  Chancery. 

Suit  by  M^er  C.  Nelson  against  Ihe  New 
Jersey  Short  Line  Railway  Oompany.  From 
tbe  decree  (67  AtL  lOBS),  dtfendant  aiveal& 
Affirmed. 

Untaa  Satterthml^  tax  appelant  B.  Gut- 
ter, for  respondent. 

PER  CURIAM.  Tbe  decree  should  be  af- 
firmed for  the  reasons  stated  by  tbe  Tloe 
Chancellor.  Tbe  agreement  by  the  complain- 
ant in  his  lease  that  a  railroad  then  under 
way  should  go  throu^  and  not  be  opixised 
by  blm  In  any  way,  did  not,  as  tbe  defendant 
argues,  operate  to  lessen  bis  estate  in  the 
land.  It  amounted  only  to  an  agreement  to 
allow  that  matter  to  be  controlled  by  the 
lessors.  That  this  Is  the  correct  view  is 
shown  by  the  subsequent  agreement  of  the 
lessors  that,  if  an  agreonent  was  made  by 
the  owner  with  a  railroad  company  for  tbe 
construction  of  a  railroad  actoaa  the  farm, 
the  lessee  should  be  paid  for  any  damages  he 
might  snstabi  as  taiant,  and  that  the  clause 
in  the  lease  in  relation  to  a  railroad  was  not 
Intended  to  prevent  blm  frcHu  being  paid 
for  any  such  damages.  This  was  a  construc- 
tion of  the  lease  by  the  parties  thereto,  and 
In  harmony  with  the  language  of  tbe  lease 
itself.  Whether  the  effect  is  not  each  sb  to 
require  the  onnpensatlon  to  the  t^mnt  to 
be  taken  out  of  tbe  amoont  of  the  award 
by  the  commissioners  already  paid  into  the 
Court  of  Chancery  Is  a  question  which  may 
properly  arise  on  tbe  distribution  of  ttiat 
fund,  or  on  proper  proceedings  by  tbe  rail- 
road company,  but  Is  not  now  l>efore  us. 


•For  otbn-  essM  Ms  stm*  tople  and  MOtloa  NUMBBK  ta  Dm.  *  Am.  DiCL  1W7  to  iMiM,  A  Hsportw  lodexM 
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USNNON      BOABD  01*  OAITVABSEBS  ft 
RBGIBTRATION  OT  CITS  OF 
FAWTUOKJOT  et 

{Snpieme  Conrt  of  Shoda  Iiland.   Dee.  14, 

100ft.) 

L  E:i.ECTIOHa  (f  83*>— QUAUFICATIOH  OF  Vot- 

IB8— Paticxnt  or  Taxes. 

PaTmait  of  pencma]  property  Uzea,  req- 
nlBite  to  entitle  the  peEaoni  ueesMd  to  vote,  bj 
another,  wlthoat  aathority  of  sncb  tupayen, 
does  not  qoallfr  tbem  to  vote. 

[Bd.  Notft— For  other  caae^  m«  Eleetioiiii 
Cmt.  Dig.  I  80;  Dee.  DifTf^*] 
2.  EkxcnoifB  (I  112*)  —  QuAunoATioif  or 

YoTEBB— Pathbut  or  Taxes. 

In  certioimri  against  the  board  of  caaTaas- 
ers  and  rei^catiixi  of  a  city  to  quash  the  cez^ 
tificatlon  of  certain  persons  as  Toterm,  on  the 
gronnd  that  their  taxes  were  paid  by  another 
vithoat  their  aathoritr,  reBpooaents  mast  show 
an  anthoricatiOD  to  pay  the  taxes  in  eadi  In- 
stance snffldent  to  meet  the  eonstitational  re> 
qnlremtnts. 

[Bd.  Mote.— For  other  caees,  see  SSectloiui, 
Dea  Dig.  1 112.*] 

Petition  for  cerdorarl  by  JTotan  F.  Lennon 
against  the  Board  of  OanrasaerB  and  Begls- 
tratttm  of  the  City  of  Pawtocket  and  others, 
to  qtiash  the  certification  of  certain  persons 
as  TOtos  and  taxpayers.  Assigned  for  for- 
ther  hearing. 

Hugh  J.  Carroll,  for  petitioner.  Frank  W. 
TUlinghast,  Edward  W.  Blodgett.  and  Ml- 
cba^  J.  I^TOdii  for  Teqtondoits. 

PBB  OUBXAM.  me  testimony  Is  tindls- 
pnted  that  1,298  taxes  on  personal  property, 
each  assessed  on  a  valnatkm  of  ^00,  and 
which  amounted  to  18.81  In  each  case,  were 
paid  on  October  27,  3908.  It  Is  tortber  not 
disputed  that  on  the  same  day  William  H. 
Barclay  paid  to  the  collector  of  taxes  of 
Pawtocket  the  snm  of  (8,800  for  the  payment 
at  sncb  taxei^  and  that  that  sum  did,  la 
fact,  pay  the  taxes  of  1,148  persou,  Includ- 
ing 475  of  the  qnalifled  Sectors  of  the  Third 
ward.  Deducting  1448  from  1,298,  It  thos 
appears  that  such  personal  property  taxes  of 
only  14S  penons  were  pidd  In  tibe  mtlre 
dty  oa  that  day  otherwise  than  by  the  Bar^ 
tiaj  fond.  If  even  half  of  tbwe  145  are  as- 
somed  to  bare  been  qnalifled  electors  of  the 
Third  ward,  and  also  to  have  paid  their 
taxes  persfmally,  there  still  rmaln  more 
than  400  persmis  in  that  ward  who  i^ppe&T 
to  have  been  qualified,  if  at  all,  only  tin 
payment  nude  by  Barclay,  a  number  which 
exceeds  the  ta^bait  plurality  of  any  snccess- 
tnl  candidate. 

As  the  eyldence  now  stands,  there  being  no 
testimony  either  from  Barday  or  the  Indl- 
Tldo^  taxpayers,  the  payment  of  then  taxes 
appears  to  have  been  a  volnntaEy  and  un- 
intbc^sed  act  on  the  part  of  Bfr.  Barclay, 
and  prima  fade  did  not  qualify  the  persons 
■Mowed  to  TOteu  We  tlilnk  It  Is  Incumbent 
iQon  the  xespondoits  to  show.  If  th«y  can. 


an  antitiorlsatlon  In  each  instanos  sufficient 
to  satisfy  the  requirement  of  the  Constitu- 
tion. 

The  case  therefore  will  be  assigned  tot 
furUier  hearing. 


STATE  r.  LAWBENOB. 
(Sapreme  Conrt  of  Bhode  Island.  Dea  14, 

looa) 

Cbzunal  Law  (1  829*)— iKSiauorxons— Ri- 
quEBT— Points  Cotxbed. 

It  is  not  error  to  refuse  Instnietions  em< 
bodying  ptrfnts  folly  oonrad  by  the  oonrfs 

charge. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 2011 ;  Dec  Dig.  %  829.*] 

Exceptions  from  Superior  Oourt.  ProTi> 
deuce  A  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Susanna  Lawrence  was  convicted  of  a  pub- 
lic offense,  and  she  brings  exceptions,  Bx- 
ceptI(Mis  OTwruled,  and  case  ronltted  for 
eentenco. 

WUUam  B.  Gremough,  Atty.  Oen.,  anfl 
Harry  P.  Onss,  Asst  Atty.  Om,  for  tbe 
State.  Oocmey  &  OabUl,  for  defendant 


PER  CURIAM.  The  verdict  of  the  Jury, 
approved  by  the  court,  Is  sustained  by  the 
evidence.  The  charge  set  out  tn  the  com- 
plaint and  bill  of  particulars  was  properly 
proved  to  the  satisfaction  of  the  Jury.  The 
charge  of  the  court  fully  covered  the  points 
contained  in  the  defendant's  requests. 

Tiie  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  tbe  superlw  conrt 
for  sentence^ 


WERNER  et  aL  t.  OLABK. 

(Coart  of  Appeals  of  Maryland.  Nov.  14.  1906.) 

1.  APFKAL  Ann  Bbbob  (I  15*)--Obdkbs  Ap- 
FEAI.SD  raou. 

Where  an  order  was  allowed  on  June  4tb 
dismlBsing  exceptions  to  a  ratification  of  a  re- 
sale of  mortgaged  property,  and  on  tbe  same 
day  the  resale  was  confirmed,  aloce  the  two  or^ 
den,  though  separate,  covered  the  same  trans- 
actiOD.  and  ooald  have  been  signed  together,  an 
appeal  "from  the  order  of  June  4th"  will  !>• 
treated  aa  taken  from  both  orden. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  60;  Dec  iHg.  1  IS.*] 

2.  MOBTOAGEB  (8  870*)— FOBXOLOStTSX  BY  SAU 

—Resale  —  Ratifioatioii  —  Persons  Ehti- 

tued  to  excsft. 

Where  property  was  sold  under  a  power  in 
a  mortgage,  out  the  pnrcliaser  failed  to  pay  the 
purchase  price,  so  that  a  resale  was  ordered, 
when  the  property  sold  for  less  than  at  the  first 
sale,  the  mortgagor  conld  except  to  the  ratifi- 
cation  of  the  resale ;  he  still  having  an  interest 
in  the  property  in  the  natnre  of  a  vendor's  lien 
to  the  extent  of  the  difference  between  what 
the  property  was  sold  tor  at  tbe  two  sales. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Die.  Dig.  {  870.*] 
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3.  Apfui.  and  Bbbob  (S  863*)  —  Qunnon 

COHBIDKBBD— OBOUHDS  OF  APPEAI.. 

Oa  appeal  from  an  ord«  dlimitring  «xcep- 
Uona  to  tfie  ntifieatiQn  of  a  reaale  of  mortgaged 
propotjt  <m  the  sroaod  tbat  the  exceptaota 
vete  not  aDthorized  to  except  thereto,  the  auffi- 
deney  of  the  ezceptioni  will  not  be  determined. 

[Bd.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Dec.  Dig.  {  863.*] 

Appeal  tram  Circuit  Court,  Howard  Coun- 
ty, in  Equity;  Wm.  Henry  Forsythe,  Jr., 
Judge. 

Salt  by  Louis  T.  Clark,  assignee,  against 
Catherine  Werner  and  othera.  From  an  or- 
der ratifying  a  resale  made  ua6er  a  power  of 
tale  In  a  mortgage,  defendanta  appealed.  Re- 
versed and  remanded. 

Ai^ed  before  BOYD,  a  J.,  and  BRISCOB; 
PEABOB,  SOHHDCKER,  BURKE,  THOM- 
AS, and  HBNRT,  JJ. 

Edgar  H.  Gana,  for  appellanta.  Lonla  T. 
Clark,  tot  appellee. 

PEARQB^  J.  Tlila  la  an  appeal  fMm  an 
order  ct  the  ctrcult  court  for  Howard  coun- 
ty, idttlng  as  a  court  of  equity,  ratlfyli^  a 
•ale  of  mortgaged  pronlaea  made  under  pow- 
ers of  Bale  contained  In  two  mwtgages. 

The  record  dladoBee  the  following  &cta. 
The  property  in  qneatltm  waa  the  prtq^ttty  of 
one  Chorlea  J.  Werner,  deceased.  After  hli 
death.  Intestate,  tats  widow,  and  alx  children 
on  April  20,  18M,  united  In  the  execntbm 
of  a  mortgage  uptm  a  tract  ct  land  In  How- 
ard County  to  Gabrlella  Mackubln  to  secure 
a  loan  to  them  of  fl,200  payable  one  year 
after  date  with  Interest  On  October  6, 1902, 
the  same  parties,  together  with  Louis  Werner 
and  Ethel  Werner,  united  in  the  execution  of 
another  mortgage  vpon  the  same  tract  of 
land,  and  also  upon  anoQier  tract  In  Baltl- 
m<Hre  county,  with  the  German  Building  As- 
sodatiMi  of  Howard  conn^,  a  body  corpo- 
rate, to  secure  a  loan  to  them  of  $1,000  pay- 
able one  year  afta:  date  with  Interest,  and 
these  two  mortgages  were  subsequently  duly 
assigned  to  the  appellee,  Louis  T.  daric,  tfxc 
foredosnre,  after  default  made  thereunder. 
On  September  10, 1907,  the  appellee  filed  cop- 
ies of  these  two  mortgages,  together  with 
a  bond  as  required  by  law,  and  advertised 
both  said  tracts  of  land  tor  sale  under  the 
powos  contained  ther^n,  but  actually  sold 
only  the  tract  In  Howard  county.  His  report 
of  sale,  filed  December  20,  ISKfl,  shon-s  that 
be  sold  this  tract  on  December  18,  1907,  to 
Miss  Catherine  Werner  for  $3,850.  who  "elects 
ed  to  pay  all  cash  on  final  ratification  of  sale, 
and  gave  satisfactory  assurances  of  her  com- 
pliance." The  report  also  set  forth  tbat  the 
proceeds  of  this  sale  would  be  more  than 
sufficient  to  satisfy  both  mortgages,  and  that 
for  this  reason  the  appellee  did  not  offer  the 
other  tract  for  sale.  The  usual  order  nisi 
\ras  published,  and  on  February  1,  1908,  this 
sale  was  finally  ratified  and  confirmed.  On 
February  24,  19081  the  aK>ellee  filed  a  pe- 


tition alleging  that  the  purchase,  Miss  Cath- 
erine Wwner,  had  failed  to  comply  with  the 
purchase  and  found  herself  unable  to  do  so, 
and  he  prayed  for  an  (Hder  upon  her  *^ 
show  cause  why  an  ordw  should  not  be  pass- 
ed setting  aside  said  aale,  and  directing  an 
order  of  resale  of  said  property  at  the  risk  of 
said  purchaser."  On  the  same  day,  the  court 
passed  an  order  requiring  "Catherine  Werner 
to  show  cause  on  or  before  March  11,  1908, 
why  said  aale  made  In  the  above^tltleff 
cause  should  not  be  set  aside,  and  a  resale  or- 
dered at  her  rUk,"  provided  a  copy  of  said 
petition  and  ordw  be  served  on  her  on  or  be- 
fore February  27,  1908.  She  failed  to  show 
cause  as  required,  and  on  March  20,  1908. 
in  due  oourse  of  law,  an  order  was  passed 
"Uiat  the  prq;>nty  meotioned  In  this  cause,, 
and  si^d  by  tlie  petitioner,  be  resold  by  the 
said  petitioner,  Lools  T.  Clar^  assignee^ 
plalntUt  In  the  above-entitled  cause,  for  the 
Itaymoit  of  the  purchase  money  thereof  viz.. 
$33B(^  a>  reptntad  In  the  r^ort  of  sale  fll«> 
December  2Xi,  1907,  ete,  and  it  la  fnrthw  oi^ 
dered  that  said  resale  be  made  at  the  risk 
of  the  said  Catherine  Werner."  It  will  be 
observed  here  that  this  ox6er  did  not,  in 
terms,  provide  that  said  sale  should  be  set 
aside  as  prayed  In  the  petition,  and  as  pro- 
vided in  the  order  to  riww  cause.  On  April 
21,  1008,  the  an>^]ee  filed  a  report,  setting 
fwth  that,  In  pursuance  of  said  order  of  re- 
sale, he  did,  after  due  nottoe  and  adrartlse- 
ment,  offer  said  pnqjwrty  at  ^^llc  sale  on 
A|«U  21,  1906,  and  sold  the  same  to  John  G. 
Rogers  tor  $2,800,  and  tbat  said  sale  wa» 
made  at  the  risk  of  the  former  purdiaser. 
Miss  Catherine  Werner.  The  usual  order 
nisi  was  again  published,  aiul  on  Bfay  2X 
1906,  the  day  before  the  expiration  of  this 
order,  two  of  the  mortgagors  in  each  of  the 
two  mortgages,  Augustus  H.  and  Frederick. 
A.  Werner,  filed  10  exceptions  to  the  ratifica- 
tion of  this  sale.  On  May  29.  1008,  the  ap- 
pellee filed  a  motimi  to  dismiss  these  excep- 
tions, and  that  a  day  be  set  for  the  beailug, 
and  on  the  same  day  the  coort  set  the  motloiL 
down  to  be  heard  on  June  4,  1908,  after  no- 
tice to  the  aceptants.  The  motion  does  not 
state  the  ground  on  whldi  It  was  based,  nor 
does  the  record  disclose  the  ground,  nor 
whether  any  hearing  was  had;  but  the  ap- 
pellee In  his  brief  states  that  **tIilB  was  upon 
the  theory  that  the  occeptants  had  no  stand- 
ing In  court  in  the  proceeding  rtiatUq;  to  the 
resale,"  and  there  could  be  no  other  rational 
ground  tm  declining  to  hear  the  exceptions. 
On  June  4,  1908,  an  order  was  passed  "tliat 
motion  to  dismiss  be  sustained,  and  excep- 
tants be  dismissed,"  and  on  the  same  day  the 
resale  was  finally  ratified  and  confirmed, 
'ilie  appeal  was  taken  "from  the  order  of 
court  dated  June  4, 1008."  The  two  orders  of 
tbat  date,  though  s^rately  signed,  cover 
but  one  transaction,  and  might  properly  have 
been  made  effective  by  one  signing,  as  they 
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were  evldoitly  concurrent  In  ezecotioiL 
appeal  will  therefore  be  treated  as  taken 
from  both  orders. 

The  namnr  question  tfans  presented  Is  wdl 
stated  In  the  a^>ellants'  brief  Id  these  wcffds: 
"When  property  has  been  sold  under  a  power 
in  a  mortgage,  and  the  pnrdiaser  falls  to 
comply  with  the  fmna  ct  sale,  and  a  resale 
of  the  propwty  Is  ordered  and  made,  has  the 
ffiortciiCDT  any  standing  In  court  to  exxxfft  to 
the  ratification  <tt  the  resaler*  It  is  con- 
ceded in  the  brief  of  the  appdle^  and  conld 
not  reasonahly  have  been  denied,  that  Miss 
Catliertne  Wwner,  as  the  detanltlns  purchas- 
er, mlg^t  hare  excited  to  the  ratification 
of  the  resale,  tboogb  she  was  one  of  the  mort- 
gagors; but  she  did  not  exc^t  Therefore 
the  concrete  facts,  as  hereinbefore  recited, 
are  accurately  embraced  In  the  question 
framed  by  the  appellants*  counsel,  which 
must  be  taken  as  implying  that  the  excepting 
purchaser  Is  not  one  of  several  mortgagors, 
who,  if  the  sale  to  him  were  ratified,  would 
acquire  the  Interest  of  the  other  mortgagors 
Id  the  property.  The  appellee  rests  his  case 
wholly  upcm  the  pn^rosition  that  the  effect 
<tf  the  ratification  ot  the  original  sale  was  to 
direst  absolute  the  title  of  the  mortgagors, 
and  to  Test  a  conH>lete  equitable  title  in  the 
d^aultlng  purchaser,  and  that  upcm  ratifica- 
tion alone,  wltliout  mwe,  *ihe  mortgaged  real 
estate  became  personal  property,  and  the 
nMHtgagor'B  rights  and  interest  in  the  former 
were  transfored  to  the  fund  arising  from 
Uie  ratified  mortgage  sale."  it  bas  certain- 
ly nerw  been  expressly  so  decided  in  this 
state,  and  we  do  not  think  it  could  be  so  held 
consistently  with  onr  dedsloai  tUTOlTing  this 
question. 

Dalrymple  t.  Tan^hlU,  4  Md.  Cb,  171,  de- 
<^ded  In  appears  to  be  the  earliest  case 
decided  after  the  passage  of  the  act  of  1S41, 
now  section  209  of  artl^  16,  Code  Pub.  Oen. 
Laws  1901,  dedaring  the  authority  of  the 
court  to  compel  purcbasers  under  a  decree  to 
comply  Willi  all  the  terms  ot  sale,  process 
ct  attaehmut  vt  otter  execntkm  totted  to 
the  eaMi  or  to  direct  a  resale  at  the  riaik 
of  the  purchaser.  In  that  case»  land  belong- 
ing to  an  infant  had  been  mM.  under  a  de- 
cree for  that  purpose,  and  the  sale  had  been 
ratified.  The  purchaser  having  utterly  fail- 
ed to  comply  wlOi  the  terms  of  sale^  a  r«- 
sale  was  ordered  at  bis  rMc  The  infiint  died 
October  4, 18152,  and  on  the  12th  of  the  same 
month  the  property  wo  rested,  and  tbst  sale 
was  ntlfled.  The  controversy  in  the  case 
was  over  Qu  proceeds  of  this  resale.  The 
Infanfs  personal  representative  dalmlng  the 
proceeds  as  personal  property,  while  her 
at  law  dalmed  them  as  real  estate; 
the  question  being  whether  there  had  been 
a  conversion  fmn  real  to  pwsmial  estate 
at  the  original  sale  during  the  life  of  tte 
infant  Chancellor  Jftfmson  held  thwe  had 
beei  no  cmverslon,  and  that  the  i>roceeds 
of  iBle^  tboi^  actually  money,  wwe  In  legal 
cmtcmvlatlon  real  astate^  and  went  ti  the 
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heir  at  law.  He  lupported  this  conclusion 
by  reference  to  the  cases  of  State  t.  Krebs, 
6  Har.  ft  J.  81,  Leadenbam's  Ex'r  v.  Nich- 
olson, 1  Har.  &  O.  267,  and  Hammond  v. 
Stier,  2  QUI  ft  J.  81,  In  which,  as  he  says, 
"It  was  held,  upon  great  deliberation,**  that 
"the  mutation  of  real  Into  personal  estate 
was  complete  when  the  sale  was  ratified  by 
the  court,  and  the  purchaser  has  complied 
wltii  the  terms  of  It  by  paying  the  money 
of  the  sale  if  for  cash,  or  by  giving  bonds 
If  the  sale  is  on  credit,**  and  the  cbancel- 
lOT  adds:  "No  case  can  be  found  in  which 
It  bas  been  hdd  or  Intimated  that  the  con- 
currence of  all  these  drcumstancea  is  not 
necessary  to  effect  the  diange."  The  ap- 
pellee cites  the  case  of  Barly  v.  Doraett, 
45  Md.  462,  In  support  of  his  contention 
above;  but  we  do  not  so  understend  that  de- 
cision. Judge  Milter,  in  the  oplnl<m  in  that 
ease,  expressly  says:  "It  has  been  the  set- 
tled law  of  this  stete  since  the  case  of  Lead- 
enham's  Ex'r  v.  Nicholson,  1  Har.  ft  G.  267, 
that,  where  land  Is  sold  under  a  decree  like 
the  presait,  the  mutation  frcHU  realty  to  per- 
sonalty is  complete  when  the  sale  is  ratified 
and  the  purchaser  has  complied  with  the 
terms  of  sale  as  prescribed  by  the  decree." 
Hie  decree  in  that  case  was  for  sale  of  real 
estate  devised  by  will  for  distrlbntl<m  among 
the  devisees.  One  of  the  devisees  became  the 
purchaser,  and  be  paid  the  cash  Installment 
and  gave  bonds  with  security  for  the  credit 
payments  as  prescribed  by  the  decree.  While 
In  posse&Blon,  but  before  payment  in  full  of 
the  purchase  money  or  obtaining  a  deed 
from  ttae  trustee,  he  mortgaged  the  land  to 
Early.  He  subsequently  defaulted  In  his  pay- 
ments, and  the  property  was  resold  at  his 
risk.  The  auditor  stated  several  accounts 
distributing  the  proceeds  of  resale,  hi  one 
of  which  accounts  the  original  purchaser's 
share  was  applied  to  Early's  mortgage  and 
In  another  to  certain  persons  to  whom  be  had 
subsequently  assigned  his  share.  There  was 
no  account  showing  any  distribution  of  the 
original  purchase  money.  The  court  held  that, 
if  the  sum  in  controversy  represented,  exdu- 
slvely,  purchase  money  under  the  original 
sale,  it  could  not  be  applied  to  the  mortgage 
and  should  be  applied  to  the  aaalgnments, 
and  as  It  did  not  appear  from  the  record 
whether  any  part  of  the  sum  in  controvenqr 
vras  the  surplus  proceeds  ct  the  resale  over 
and  above  what  was  necessary  to  pay  prin- 
cipal, interest,  and  costs  due  on  the  original 
sale,  and  costs  of  resale,  the  case  was  re- 
manded to  determine  that  fact  The  court 
said:  "Early,  tat  reqwct  of  his  mortgage, 
occupies  substantially  the  same  position  as 
If  he  had  takoi  a  mortgage  <tf  real  propwty, 
subject  to  a  vendor's  lln  Cor  unpaid  purdiase 
money,  and  the  land  had  been  afterwards 
sold  under  a  bill  to  enfwee  that  llot.  In 
such  case,  if  the  property  does  not  sell  for 
orangh,  or  only  for  tsums^  to  pay  the  lien, 
the  mortgagee  gets  nothing;  If  It  sells  for 
more,  he  gets  the  autplos."  It  is  apparai^ 
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from  tbe  abore  fflcambutkm  at  Early  t.  Dot- 
■ett,  8iq>ra,  that  It  does  not  amtalu  tbe  prop- 
osition of  the  appellee. 

Becurrlng  again  to  the  case  ot  Dalrynqde 
T.  Tan^hin,  the  obserratloiis  of  the  chan- 
cellor are  so  pertinent  to  the  case  before 
08  that  we  may  profltaMy  quote  further  from 
that  case.  He  said:  "The  argument  press- 
ed now  Is  that  one  of  the  circumstances,  and 
that  a  very  Important  one,  which  Qie  Cknirt 
of  Appeals  say  Is  necessary  to  work  the  mu- 
tation from  real  to  personal  estate,  may  be 
dispensed  with;  that  the  sale,  and  the  con- 
firmation ot  tbe  Bale  by  the  court,  are  suf- 
ficient for  the  purpose,  though  the  purchaser 
may  have  neglected  to  comply  with  tbe  terms, 
either  by  paying  tbe  money,  or  giving  tbe 
bonds,  though  tbe  appellate  court  hare  said, 
when  the  question  was,  what  combination  of 
circumstances  shall  change  the  nature  of  real 
and  Impress  upon  It  the  character  of  personal 
estate,  that  a  compliance  by  tbe  purchaser 
with  tbe  terms  Is  necessary.  If  tbe  purchas- 
er does  not  comply  with  the  terms  of  sale, 
the  thing,  which  is  the  equivalent  for  tbe 
real  estate  sold,  does  not  exist,  and  may  nev- 
er exist.  The  land  would  be  gone,  or  Its  na- 
ture changed,  and  neither  money,  or  security 
for  the  money  to  be  paid  for  It,  brought  Into 
existence.  *  *  *  If  real  estate  Is  convert- 
ed Into  personalty.  It  should  be  Into  some- 
thing tangible  and  substantial,  and  tbe  mere 
bid  of  an  Irresponsible  man,  though  that 
bid  may  have  been  accepted  by  the  court,  can- 
not he  permitted  to  have  such  an  eCFect  Acts 
1841,  c  216,  under  which  the  proceeding 
for  reeale  was  had.  gives  no  countenance  to 
the  idea  that  a  noncomplytng  purchaser  Is 
regarded  as  the  owner  of  the  estate  sold  by 
tbe  trustee.  It  authorizes  a  resale  of  the 
property  at  his  risk,  but  not  as  bis  property. 
On  the  contrary,  tbe  order  which  the  court  Is 
authorized  to  pass  by  this  act,  and  the  order 
which  was  In  fact  passed  In  this  case.  Is  a 
revocation  of  the  order  confirming  the  sale, 
and  destroys  any  Inchoate  title  which  tbe 
first  purchaser  may  have  acquired  by  the  con- 
fwrmatlon." 

We  cannot  discover  that  this  clear  and 
emphatic  language  of  the  (Chancellor  has  ever 
been  questioned  or  criticised  In  any  decision 
of  this  court,  nor  do  we  tbtnk  It  can  be  said 
that  the  principle  announced  by  him  has  been 
disapproved  In  any  such  decision.  It  Is  true 
that  In  Mealey  v.  Page,  41  Md.  183.  184,  the 
court  said:  "Tbe  property  was  sold  as  that 
of  tbe  original  purchaser,  and  at  bis  risk, 
he  being  entitled  to  any  excess  in  the  pro- 
ceeds of  sale  over  and  above  the  costs  and 
expenses  of  the  resale,  the  commissions  on 
tbe  amount  of  the  proceeds  thereof,  and  tJie 
amount  of  the  purchase  money  due  on  the 
former  sale."  But  the  last  clause  of  the  sen- 
tence Just  quoted,  which  we  have  underlined, 
shows  conclusively  that  tbe  distinguished, 
Judge  who  wrote  that  opinion  did' not  mean 
to  be  mid^rstood  as  saying  that  the  defanlt- 
Ing  paxttBMer  waa  to  be  regarded  aa  the  own- 


er itf  the  proper^,  bat  ttiat  he  meant  that  tn 
any  event  the  prooeeda  ot  tbe  resale,  after 
payment  of  oosta  and  OKnmlBalonB  properly 
allowably  were  to  be  an>lled  to  the  amount 
of  the  pnrduise  mon^  dne  on  the  former 
sale,  without  regard  to  whom  midi  amount 
was  doe.   In  other  words,  that  any  (me  In- 
terested In  the  property  when  the  wlglnal 
sale  was  made,  the  purcfaaaer  not  having  ful- 
ly complied  with  the  terms  of  sale,  still  con- 
tinued to  be  Interested  In  the  property,  when 
resold  by  reason  of  defftott  by  the  original 
purchaser.   Or,  as  expressed  in  the  passage 
quoted  above  from  Barly  v.  Dorsett,  ttie  pur- 
chaser at  the  original  sale,  after  a  resale  for 
his  default,  occupies  substantially  tbe  same 
I>osltIon  as  one  who  purchases  property  sut>- 
Ject  to  a  vendor's  lien.  Or  again,  as  express- 
ed In  tbe  appellant's  brief,  upon  making  the 
first  sale,  there  was  a  vendor's  Wax  for  the 
whole  purchase  money.   This  Hen  followed 
the  property,  under  the  resale,  and  Inured  to 
all  the  mortgagors  equally,  after  satls^ng 
the  mortgage  debt  Interest  and  costs.  What 
we  have  said  as  to  Mealey  v.  Page,  supra.  Is 
equally  applicable  to  the  case  of  Ankam  v. 
Zantzlnger,  94  Md.  421,  SI  Atl.  98.  which  the 
appellee  clalm&  to  be  conclusive  In  his  fa- 
vor.   In  both  these  cases,  tbe  property 
brought  more  at  tbe  resale  than  at  the  orig- 
inal sale,  and  the  question  presented  In  the 
case  before  us  did  not  arise,  and  was  not 
dealt  with.   Tbe  vendor's  lien  for  the  orig- 
inal purchase  money  was  fully  satisfied  out 
of  tbe  proceeds  of  tiie  resale,  and  when  that 
was  done,  but  not  until  then,  tbe  original 
purchaser  was  entitled  to  the  snrplns,  be- 
cause the  Interest  of  the  former  owners  ot 
the  property  was  then  extinguished.  This 
consideration  shows  why  tbe  court,  in  Auk- 
am  V.  Zautzlnger,  not  only  held  that  the  first 
purchaser  was  entitled  to  except  to  the  re- 
sale, but  also  why  It  held  that  the  mortgagor 
was  not  so  entitled.  Here  the  MmdItionB  are 
reversed,  and  the  same  reason  wUch  required 
the  court  In  that  case  to  hold  that  the  first 
purchaser  could  except  to  the  resale  requires 
us  to  bold  that  ttie  mortgagor  In  this  case 
Is  entitled  to  except  to  this  resale^  There  is 
an  outstanding  vendor's  Hen  in  tills  case  tor 
the  dlfl^erence  between  tbe  two  sales, 
and  this  difference,  after  deducting  costs, 
etc.,  represents  the  interest  of  the  mortgagors 
in  tbe  property. 

Tbe  case  of  State  v.  Second  Nat  Bank  ot 
Hoboken,  84  Md.  325,  36  AtL  889,  proceeds 
upon  tbe  principle  announced  In  Oalrymple 
V.  Taneyhlll.  The  local  law  ot  Baltimore 
City  provided  that  all  real  estate  sold  at  pub- 
lic auction  in  said  city  ^ould  be  subject  to 
a  certain  tax,  "each  and  every  time  it  sliotild 
be  struck  off."  and  this  court  held  that  this 
provision  applied  only  to  "completed  and 
consummated  sales,  and  paym«ait  <rf  purchase 
money."  In  that  case  tbe  proiterty  was  eold 
for  (68,200,  and  this  sale  was  confirmed  by 
the  court ;  but  the  pnrchasN-  failed  to  com- 
ply  with  the  terms  of  lal^  and  the  i^t^ertT- 
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was  resold  1^  an  orOer  ot  court,  bringliig 
only  f55,S0a  The  auditor  allowed  the  tax 
on  each  sale,  and  on  exception  the  conrt  be- 
low disallowed  the  tax  on  the  first  sale,  and 
OD  appeal  this  court  affirmed  the  declslcm, 
uylng  that  "while,  nnder  a  judicial  resale, 
the  property  Is  In  fact  again  put  under  the 
bammer.  It  Is  put  there,  not  as  a  new  distinct 
independent  procednre,  but  as  a  means,  and 
solely  as  a  means,  to  realize  the  money  which 
the  original  but  defaolting  purchaser  failed 
to  pay.  The  resale  takes  place  under  the 
original  decree,  supplemented  by  an  order, 
*  *  *  and  Is  made  with  a  view  to  pay  off 
the  same  Indebtedness  for  the  payment  of 
which  the  property  was  sold  In  the  first  In- 
stance, and  the  money  realised  by  It  Is  al- 
ways applied  pret^aely  as  would  hare  been 
applied  the  money  bid  at  tke  original  sale 
had  that  money  been  paid  by  the  first  pur- 
chaser. The  resale  is  slmpl^  an  execution 
of  the  decree  for  a  sale.  Its  very  name  tm' 
ports  that  it  is  not  such  a  new  sale  as  to  be 
a  distinct  proceedti^."  It  is  obvEous  that 
the  above  language  applies  as  well  to  a  sale 
nnder  a  power  in  a  mortgage  as  to  sale  un- 
der a  decree. 

As  what  we  have  said  Is  decisive  of  this 
case,  tt  will  be  unnecessary  to  consider  the 
other  ground  for  reversal  nr&A  In  argnmoit 
The  sufficiency  of  the  exceptions  iBr  <tf  omrae, 
not  before  us  on  this  appeal. 

Orders  of  June  4,  1906,  dismissing  the  ap- 
pellants' exceptions  and  ratifying  the  resale, 
reversed,  with  costs  to  the  appellants  above 
and  below*  and  cause  remanded. 


FLATER  V.  WEAVER. 

(Conrt  of  Appeals  of  Maryland.  Nov.  20,  1908.) 

1  Apfkai,  ahd  Ebbos  ({  78*)— Dsoiaions  Rx- 
TiBWABLE— FinAi.rrT  or  Detebiunation, 
An  oncondititKial  and  absolute  order  of  the 
orphan^  court,  directing  an  administrator  to 
pay  a  fee  to  an  attorney  for  services  rendered 
the  estate,  is  a  final  order,  from  which  an  ap- 
peal Ues. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  7a*] 

2L  BXKCCTOBS  AHD  AmanXBIBATOBS  (}  216*) 
— AlXOWAHCE  ANO  PATMXNT  OF  CUIUS— 
LUBXUTIEB  or  EOTATE^EaVICES  RBHDEE- 

ED  TO  Estate. 

Where  an  attorney  voluntaii^  gave  ad- 
vice utd  information  to  a  prospective  adminis- 
trator in  his  individual  capacity,  who  was  there- 
hj  put  on  Inquiry  as  to  the  existence  of  assets, 
vhich  were  discovered  by  the  administrator 
throDgh  iirfotmation  obtained  wholly  from  other 
sooices  because  of  the  attom^'s  refusal  to 
give  indi  Information,  the  attorney  was  not  en- 
ntled  to  compensation  as  one  who  had  render- 
ed  Kndces  beneficial  to  the  estate,  and  his  claim 
therefor  could  not  be  allowed  by  the  orphans' 
court,  under  the  anthority  conferred  by  Oode 
Pnb.  Gen.  Laws,  art.  93,  5,  providing  that  an 
admitdstrator  eball  be  entitled  to  an  allowance 
*%r  costs  and  extraordinary  expenses  (not  per- 


sonal) laid  out  In  tiia  recovery  of  any  part  of 
the  estate." 

[Ed.  Note.— For  other  cases,  see  Executon 
and  Administrators,  Cent  Dig.  I  767;  Dec 
Dig.  i  216.*] 

3.  COUBTS  (I  198*)— OOUBTS  OV  PBOBATB  JU- 

BzsoicnoN— SoopE  or  JuBisnicmon. 

The  orphans'  court  Is  restricted  to  the  ex- 
ercise of  powen  expressly  delegated,  wbldi  can- 
not be  extended  by  constmction  or  Implication. 

[Ed.  Note.- SViT  other  cases,  see  Ooorts,  Gent. 
D^C  i  469 ;  Dws.  Dig.  I  lOS.*] 

Ai^al  from  Orphans*  Oonrt,  Baltimore 
Conn^;  Mdchor  Hoshall,  B.  Clinton  Tracer, 
and  H.  Seymour  Plersol,  Judges. 

Petition  H«u>y  O.  Weaver  against 
Charles  J.  Flater,  admlntotrato  Samuel 
Flater,  deceased,  for  allowance  at  a  dalm 
for  services  to  the  estste.  From  an  or&ex 
of  the  orphans*  conrt  allowing  the  dalm,  the 
administrator  appeals.  Reversed. 

Argued  before  BOTD,  O.  X,  and  BRIS- 
COE, PDAROE.  BOHMUCECSR,  BUBKB, 
THOMAS,  WORTHINOTON,  and  HEN- 
RY, JJ. 

E.  L.  Palntar,  for  appellant  W.  W.  Park- 
er, for  an)^ee, 

HENRY,  J.  l%Is  Is  an  appeal  from  a  de- 
cree of  the  orphans*  court  for  Baltimore 
county,  passed  after  plenary  proceedings, 
and  the  facts  of  the  case  can  be  as  briefly 
stated,  and  perhaps  more  clearly  understood, 
by  quoting  from  the  record  the  petition,  the 
answer,  and  other  proceedings  In  the  afore- 
said court 

The  appellee,  Henry  C.  Weaver,  filed  in 
the  said  court  the  following  petition:  "To 
the  Honorable,  the  Judges  of  said  Court: 
The  petition  ofi  Henry  C.  Weaver  respectful- 
ly represents  unto  your  honors:  That  Sam- 
uel Flater  died  in  the  Baltimore  county 
almshouse  some  time  during  the  month  of 
July  Id  the  year  1906.  That  before  he  was 
taken  into  the  Baltimore  county  almshouse 
he  was  In  the  hospital  for  some  two  or  three 
months,  and  was  an  Inmate  of  the  county 
almshouse  for  a  period  of  about  four  months 
previous  to  his  death.  That  the  said  Samuel 
Flater  was  deceased  and  burled  for  a  period 
of  six  months  bbfore  any  steps  were  taken 
by  any  one  of  his  relatives  to  have  bis  body 
burled  In  any  other  manner  than  that  pre- 
scribed by  the  rules  and  regulations  for  the 
poor  of  Baltimore  county.  That  the  said 
Samuel  Flater  during  his  lifetime  accumu- 
lated some  money,  and  executed  a  last  will 
and  testament  In  due  form,  and  placed  the 
same  In  the  care  of  one  Edward  E.  Weaver. 
Some  time  during  the-  month  of  February, 
1907,  It  was  learned  by  your  petitioner  that 
the  said  Samuel  Flater  was  deceased,  and 
the  said. Edward  E.  Weaver  came  Into  pos- 
session of  his  last  will  and  testament,  and, 
about  to  leave  the  city  for  some  time,  asked 
your  petitioner  as  to  best  course  to  pursue 
with  the  will,  and  he  was  advised  to  file 
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the  Bame  io  the  register  of  wills  of  BalUmoie 
coanty,  and  to  notify  Oharles  J.  Flater  to 
come  to  your  petittoner^i  alB.ce.  That,  In 
panaanee  of  tlie  advice  thus  given  to  Mr. 
H  K.  Weaver,  your  petitioner  was  requested 
by  telephone  to  wait  one  Saturday  afternoon 
at  bis  <fflce  until  the  said  Oliarles  X  Flater 
could  get  ttiere,  uid  fltat  your  petmona  did 
In  pursoance  of  said  nieasage  wait  nntll  aft- 
er 6  cffAock,  when  the  said  Charles  3.  Flater 
songht  your  petitioner's  advice  as  to  what 
was  necessary  to  be  done  In  order  to  obtain 
possession  of  the  worldly  goods  bdongli^  to 
the  said  Samuel  Flater,  deceased.  TbB  aatd 
Gbarles  J.  Flater  qpedflcally  asked  the  qoes- 
tlon  as  to  whether  or  not  he  could  be  ap> 
pointed  administrator  of  the  estate,  and  your 
petitioner,  beli^  under  the  Impression  that 
tiie  pnqiwr^  has  been  left  to  William  Flater, 
and  In  case  of  his  death  to  bis  children,  ad- 
vised the  said  Gbarles  j.  Flatw  that  he  was 
the  propec  person  to  take  oat  letters  a  t  a. 
on  the  estate  and  that  the  said  Chartes  J. 
Flater  promised  to  return  In  a  week  or  ten 
days  and  apply  for  letters  of  admlnlstradou, 
during  whlfdi  Interval  your  petitioner  had 
occasltm  to  visit  the  office  of  the  r^rlster  of 
wills  at  Baltimore  county,  and,  upon  Inspec- 
tion of  the  wUl,  found  that  the  properly  was 
left,  sabject  to  a  bequest  of  $150  (one  hun- 
dred and  fifty  dtaiais)  to  Mary  IThler,  to 
William  Flater,  who  died  on  April  Z,  1907. 
and  that  your  petitioner  notified  tiw  Obarles 
J.  Flater,  the  prospective  admlnlstrater  c  t 
a.,  upcoi  his  next  return  to  the  office  of  your 
petitioner,  that  It  would  be  necessary  for 
the  said  Charles  J.  Flater,  In  order  to  obtain 
letters  on  the  estate  of  tiie  said  Samuel  Flat- 
er, deceased,  that  he  procure  rmunclation 
from  the  brothers  and  sisters  of  his  father, 
the  late  William  Flater.  That  snbseqnentiy 
your  petiti(mer  was  called  over  the  telephrae 
by  one  B.  I^niue  Painter,  a  membo*  of  the 
tmr,  who  dalmed  to  r^resent  the  said 
Charles  J.  Flater,  as  administrator  of  the 
estate  of  Samuel  Flater.  deceased,  and  re- 
quested your  petitioner  to  Inform  blm  as  to 
the  whereabouts  of  the  estate  of  the  late 
Samuel  Flater,  which  your. petitioner  declin- 
ed to  do,  until  he  should  be  compensated  for 
the  services  he  had  Tendered  to  the  said 
Charles  J.  Flater  In  advising  him  bow  to 
proceed  in  obtaining  letters  of  administra- 
tion in  the  estate  of  said  Samuel  Flater,  de- 
ceased, and  for  bringing  to  his  knowledge 
the  fact  that  Samuel  Flater  had  died  and 
left  an  estate.  Nothing  farther  was  done  In 
the  matter,  until  your  petitioner  was  Inform- 
ed that  he  must  tell  where  the  estate  was 
located,  or  he  would  be  cited  before  your 
honors,  and  your  petitioner  again  declined 
to  give  Information,  whereupon  the  sold 
Charles  J.  Flater,  through  his  said  attorney, 
attempted,  through  the  proceedings  of  this 
court,  to  get  frc»n  your  petitioner  and  others 
Information  as  to  the  estete  of  the  said 
Samuel  Flater.  Your  petitioner  ther^ore 
charges  and  says:  That  the  said  Charles  J. 


Fhiter,  the  prospective  administrator,  at  the 
time  when  he  soos^t  your  petitioner^  ad- 
vice, and  now  the  admlnlstratw  c.  t  a.  of 
the  estate  of  the  said  Samnti  Flater,  deceas- 
ed. Is  now  possessed  of  the  sum  of  $l,017Jt6, 
being  the  amount  of  money  on  deposit  to 
the  credit  of  the  said  Samuel  Flater,  deceas- 
ed, and  tiiat  the  said  Charles  J.  Flatw.  the 
aforesaid  administrator,  came  Into  the  knowl- 
edge of  tills  fact  by  and  throuf^  the  Informa- 
tion imparted  to  him  by  your  petitioner,  and 
thereftne  your  peUtlonar  claims  to  be  en- 
titied  to  compensation  tor  services  thus  ren- 
dered to  the  dtotrlbutees  tti  the  estete  of 
Bamu«l  Flater,  and  jvays  yonr  honors  to 
pass  an  order  directing  the  said  Oiarlea  3. 
Flater,  administrator  c.  t.  a.  of  Samuel  Flat- 
er, deceased,  to  pay  to  yonr  petitUmer  aach 
comprasatimi  as  may  seem  ^ht  and  Just 
In  the  matter.  And  as  In  dn^  bound,  etc. 
Henry  O.  Weaver." 

This  petition  was  under  affidavit,  and  an- 
nexed thereto  was  a  certificate  fnun  two 
members  of  the  Baltimore  county  bar  that 
$190  would  be  a  fttlr  and  reasonable  fee  for 
the  services  rendered.  Upon  the  ssld  peti- 
tion and  certificate,  the  orphans*  court,  on 
October  12,  1007,  passed  an  order  allowing 
the  petitioner  $100  "for  professional  services 
rendered  the  estete  of  Samnti  Flater.**  Snb- 
seqnentiy, on  .^irll  28,  1906,  upon  the  peti- 
tion of  the  appelant,  this  order  was  reaclnd- 
ed,  and  the  matter  was  set  for  a  bearing  be- 
tore  the  court  on  May  21, 1006,  on  which  date 
die  app^aat  filed  the  f<dlowlng  answer:  **To 
the  Honorably  the  Judges  of  said  Comt: 
Oiarles  J.  Fhiter,  administrator  &  t  a.  of 
the  estate  of  Samuel  Flater,  deceased,  in  re- 
sponse to  the  petition  of  Henry  C  Weaver 
against  him  In  this  court  edilblted,  ssts: 

(1)  Tliat  said  peUtlMier  has  not  stated  In  his 
petition  BUdi  a  case  as  entitled  him  to  any 
relief  In  this  court  against  this  respondent. 

(2)  That  said  petitioner  has  not  stated  in  his 
petition  such  a  case  as  entitles  him  to  any 
relief  in  law  or  In  equity  agabist  ^la  re- 
spondent ^  That  this  hcHiorable  court  has 
no  Jurisdiction  to  bear  and  determine  the 
matter  or  claim  in  said  petition  against  Qiis 
respondent  (4)  Hist  this  honorable  conrt 
has  no  Jurisdiction  to  grant  the  relief  prayed 
In  said  petition  against  respondent  (JQ  Tbat 
said  Henry  C  Weaver  is  not  an  lielr  nor  any 
relatimi  of  tiie  deceased,  Samuel  Flatn,  nor 
has  he  any  distributive  share  In  the  estate 
of  the  deceased.  And,  such  being  tbe  case, 
any  claim  against  this  estate  made  by  tbe 
said  Henry  C  Weaver  Is  triable  at  law.  as 
provided  In  section  08  and  00  of  article  03 
of  the  Code  of  Public  General  Laws  of  1904, 
and  this  conrt  lias  no  Jurisdiction  to  deter- 
mine the  Justice  of  said  claim  or  enforce  its 
payment  And  aald  honorable  court  la  ex- 
pressly forbidden  from  exercising  any  Juris- 
diction not  expressly  conferred  by  statute 
(section  280,  art  OS),  and  Is  expressly  en- 
joined from  arbitrating  any  claim  against 
an  estate  except  1^  mutual  agreement  and 
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Miisent  (section  256,  art  93)<    And  said 
claim  of  aaid  Weaver  has  never  beai  pmpex- 
ly  probated  or  exhibited,  as  required  by  law 
<BectIon  90,  art  OS),  nor  entraed  npon  the 
claims  dot^et,  as  required  1^  sections  US 
and  82  of  said  artlclfc  And  said  administra- 
tor Is  forbidden  by  said  section  from  pay- 
ing any  audi  claim  unless  so  authenticated, 
«xcept  at  his  own  risk,  mfless  a  anit  be  pend- 
ing.  And  the  Jurisdiction  of  this  county  la 
limited  to  the  passing  of  such  claims  for  the 
protection  of  the  administrator  whoi  pn^uv 
ly  probated.  And  said  hwiorable  court  Is  az- 
fveosly  estOKied  from  decreeing  a  paymmt, 
tmt  the  same  may  be  disrated  at  law  hy  the 
administrator,  as  set  forUi  In  sactlona  96  and 
113  of  said  article.        And  the  time  Ibr 
filing  said  claim  against  said  estate  had  long 
expired  when  the  account  of  this  respondmt, 
administrator  as  aforesaid,  after  dse  notice 
advertlaemeDt  had  been  duly  llled  and 
ratified  hy  this  lum<niible  eoort  on  the  25th 
day  of  I^bmary,  190&    And  said  account 
was  filed  and  ratified  In  good  faith  1^  this 
admlnistzatw  before  he  had  any  notice  ot 
the  filing  of  said  petition  or  any  knowledge 
thereof  as  no  dalm  of  the  said  Weava  ap- 
peared oa  the  claims  docket,  as  required 
law.  SecUon  112.  And  said  account  showed 
said  estate  wholly  distributed  and  aeeonnted 
for.    CO  And  without  walTlng  any  rli^t  of 
demnmr  w  plea  as  above  set  forth,  this  re- 
spondent, answolng  furdier,  ssys:  That  said 
'dalm  of  said  petitikmer  is  wholly  ffaudnlmt 
and  without  merit,  and  aald  petltltmer  ren- 
dered DO  services  to  the  estate  of  tbe  de- 
ceased, aa  allied  in  the  petition ;  but  on  the 
contrary,  the  said  petitioner  hlndoed,  delay- 
ed, and  prevmted  the  discovery  of  the  ae- 
sets  of  said  estate,  and  aftor  the  positive  or- 
•dera  of  this  court  In  i^en  court,  and  in  de- 
fiance of  said  order,  refused  to  disclose  ttie 
nature  of  the  tocatton  of  the  assets,  and  all 
audi  necessazy  information  was  thereqpon 
-obtained  by  this  respondmt  wholly  from  in- 
formation furnished  1^  other  parties.  And 
eald  refusal  to  obey  the  order  of  this  coart 
was  based      said  petitioner  on  his  demand 
for  an  extortionate  fM  for  the  furnishing 
of  said  Information  to  this  court,  and  to  its 
administrator.    (8)  And  now  having  ftilly 
respcntded  to  the  petition  ot  the  said  Weaver, 
this  respondent  respectfully  prays  that  said 
petltUm  be  dismissed,  and  that  ttils  respond- 
«nt  be  allowed  his  reasonable  costs  to  be 
taxed  by  the  r^ilster  of  wills.   And  aa  In 
duty  bound,  etc.  B.  U  Painter,  8oI.  for  Re- 
spondent" 

After  bearing  the  parties  and  taking  tes- 
tlmoi^  on  said  dat^  the  orphaned  court  pass- 
ed the  fiollowlng  order:  "The  matter  of  the 
petition  of  Henry  O.  Weaver  fOr  a  connad 
fee,  filed  In  this  court  on  the  12tb  day  of 
November.  190T,  coming  cm  fOr  a  hearing, 
both  sldea  being  In  court  after  a  protest  filed 
the  said  administrator,  was  ovraruled,  and 
testimony  and  bearing  of  connad  tor  the  re- 
apective  parties^  it  Is  this  21at  day  of  Uay, 


1906,  ordwed  hf  tbe  orpbana'  court  for  Bal- 
ttmore  county  that  CbaAaa  J.  riater,  ad- 
ministrator, cum  testamsnto  annexe,  of  ttie 
estate  of  Samnd  mater,  lato  of  Baltimore 
county,  deceaaed,  be  ud  be  la  bwdty  di- 
rected to  pay  to  ttie  said  Henxy  O.  Weaver 
for  ^oCeailMul  servlcea  mdered  tiie  estate 
and  distributees  of  Bamual  Flater,  deceased, 
tbe  sum  ^  910(K  with  costs.  Defoidaars 
obJeetioB  to  tsetlittoiny  orerruled." 

On  tibe  9tb  of  Jane  following,  tbe  appd- 
lant  entered  an  appeal  from  this  order  to 
tbe  Court  of  Appeals,  and  on  tbe  aame  day 
the  orphans^  court  s^ned  tbe  following  bill 
ot  exc^ins:  'Ibe  revpondent  Cluries  3. 
Flater,  administrator,  In  pursuance  of  the 
order  of  tbe  ocpbaoa'  court  of  Baltimore 
county,  dated  Kay  IS,  1006,  to  appear  be- 
fore said  court  ikl  the  21st  day  of  May,  to 
dunr  causes  did  on  that  day  appear  with 
counsd,  and  filed  his  revonse  to  said  peti- 
tkm.  wlileh  said  response  the  req>ondent 
prays  may  be  taken  as  part  of  this  bill  of 
exceptions.  (1)  And  respondent  In  said  re- 
sponse filed  demurred  to  the  iarladictlon  of 
the  court  for  the  causes  shown  la  the  first, 
second,  third,  and  fourth  paragraphs  of  said 
response.  (2)  And  this  respondent  thereup- 
on dn>oeed  tbe  court  that  the  facts  alleged 
in  tlie  pleas  contained  in  the  fifth  and  sixth 
paragraphs  ot  said  response  wue  true,  other 
statement  of  the  law,  and  that  the  said  re- 
spondrat  had  no  knowledge  or  notice  of  the 
passing  of  any  order  for  the  payment  of  a 
fe^  until  considerable  time  after  passing  of 
his  account  showing  the  estate  wholly  ac- 
counted for,  and  the  raUflcatlon  by  this  court 
of  aaid  account  duly  recorded.  And  re- 
spondent offers  said  records  to  show  that 
said  account  was  passed,  and  that  no  claim 
appeared  on  the  claims  docket  (3)  Where- 
upon, the  respondent  not  waiving  any  of  bis 
r^ts  as  to  demurrer  and  pleas,  the  orphans' 
court  took  tbe  depositions  of  H«iry  O.  Weav- 
er that  the  allegations  contained  In  which 
aaid  petition  were  true  as  stated,  and  the 
deposition  of  Charles  J.  Flater  that  the  mat- 
ters and  facts  set  up  In  hla  response  were 
tme,  and  said  Charles  J.  Flater  further  de- 
posed that  since  his  appointment  as  admin- 
istrator, he  had .  received  no  Information  of 
any  kind  from  the  said  jMtitioner,  and  for- 
ttier  that  be  vldted  the  office  of  the  said 
Henry  C  Weaver  at  tbe  request  of  the  said 
Edward  Weaver,  who  advised  tilm  that  he 
Bolidted  tor  bis  nepliew  Henry  a  Weaver, 
who  was  an  attorney,  but  that  he  did  not 
vldt  said  oOm  nor  receive  any  advice  or  in- 
formation ^ter  bia  ivpolntment  as  adminis- 
trator. And  said  Hairy  0.  Weaver  deposed 
Ibat  he  had  refused  to  chef  the  order  of  the 
iMphans*  court  when  summoned  as  a  wit- 
ness before  said  court  and  reveal  the  loca- 
tion of  the  assete  of  tbe  estate,  for  that  he 
contended  that  he  was  entitled  to  compensa- 
tion be^re  giving  such  information,  although 
he  would  fumiah  said  inCormati(»i  as  a  set- 
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tlemrat  of  falB  dalm  for  serrlcea,  U  paid 
$100  by  tbe  ednHiOBtrator.  And  no  teetl- 
mony  harlng  been  adduced  tbat  said  peti- 
tioner farniBhed  any  Information,  or  ren- 
dered the  estate  any  serrlces  after  tbe  ap- 
pointment of  the  administrator,  the  respond- 
ent prajed  the  petition  be  dismissed.  (4) 
And  the  respondent  objected,  as  set  forth  In 
tbe  decree,  to  testimony  being  taken,  as  the 
court  was  wltboat  jnrladiction  to  hear  and 
determine  this  cause,  and  further  objected 
to  any  reference  to  testimony  being  taken, 
In  the  decree  signed  by  ttil^  the  said  or- 
phans' court,  for  the  same  reasons,  and  for 
that  the  said  testimony  was  not  In  vrltlng. 
And  all  the  objectl<»ui  of  the  respond«it  be- 
ing orermled,  the  court  ttiereapon  signed  a 
de<see;  and  defendant  gave  immediate  no- 
tice ot  appeal  in  open  court  We  hweby 
certify  the  above  bOl  of  exceptions,  and  that 
the  objections  were  taken  as  above  set  forth. 
E.  Clinton  Trac^,  H.  Seymour  Plersol,  Judg- 
es of  the  Orphans'  Court  of  Baltimore  Coun- 
ty." 

Tbe  appdlee  has  flled  In  this  conrt  a  mo- 
tion In  writing  to  dismiss  the  appeal  becaose 
tbe  order  appealed  from  determined  no  right 
and  was  not  final  in  Its  nature.  And  be 
further  contends  tliat,  if  such  order  or  de- 
cree were  the  subject  of  appeal,  there  can  be 
no  doubt  of  the  right  of  the  orphans*  court  to 
pass  It  under  authority  conferred  by  section 
5,  art  93,  of  tlie  Code  of  Public  General 
Laws  of  1904,  which,  In  part  provides  that 
an  administrator  shall  l>e  entitled  to  an  al- 
lowance "for  costs  and  extraordinary  ex- 
penses (not  personal)  laid  out  In  the  recovery 
or  security  of  any  part  of  tbe  estate." 

In  support  of  tbe  first  proposition,  the 
recent  case  of  Decker,  Executor,  v.  Fabren- 
holtz,  decided  by  this  court  at  tbe  January 
term,  190S,  and  published  In  68  Atl.  1048,  Is 
cited.  In  that  case  tbe  orphans'  court  of 
Baltimore  City,  acting  upon  a  petition  filed 
by  an  attorney,  accompanied  by  tbe  assent 
of  the  executor  to  the  allowance  of  a  rea- 
sonable fee,  passed  an  order  directing  the 
executor  to  pay  tbe  attorney  $2,000  for  bis 
services.  Subsequently,  this  order  was  re- 
scinded as  having  been  improvldently  passed, 
without  finally  disposing  of  the  petition,  and 
from  the  order  of  rescission  an  appeal  was 
taken  to  this  court,  which  held  that  the  or- 
der was  not  final  In  Its  character,  as  the 
petition  was  still  before  tbe  court  to  be  act- 
ed upon  at  some  future  time.  Hence  tbe  ap- 
peal was  dismissed.  In  the  case  t)efore  us, 
tbe  wder  is  of  a  different  cliaracter.  It  di- 
rects in  unconditional  and  absolute  terms 
the  payment  of  $100  to  tbe  petitioner  1^  the 
administrator  for  professional  services  ren- 
dered the  estate  and  dlstrlbateea  of  the  de- 
cedent. It  is  in  terms  and  in  snbstance  a 
final  order,  and  as  sncta  can  rightfally  be 
brought  on  ajjipeel  to  this  court.   If  tbe  or^ 


der  of  April  28,  190S,  as  set  tatih  in  the 
record,  rescinding  the  previous  order  of  Oc- 
tober 12,  1907.  were  before  us.  it  would 
present  a  case  parallel  to  that  of  Decker  v. 
Fahrenholtz,  in  bo  far  as  the  nature  of  the 
order  la  concerned. 

The  claim  itself  is  without  merit  It  Is 
not  asserted  that  the  claim  is  a  debt  against 
tbe  decedent,  nor  against  the  administrator 
in  his  representative  capacity;  but  It  Is  ad- 
vanced aa  a  claim  for  services  wbicb.  were 
alleged  to  be  beneficial  to  the  estate  of  tbe 
decedent  and  to  the  distributees  thereof,  and 
that  tbe  orplians*  court  bad  authori^  to 
allow  it  under  section  5,  art  93,  of  the  Code 
above  referred  to.  It  may  have  been  tbat 
Charles  J.  Flater  was  put  on  Inquiry  by  his 
conversations  with  the  aj^lee.  and  gtveo 
to  understand  that  his  uncle  left  some  mon- 
ey; but  tbe  record  shows  that  Weaver  flatlj 
refused  to  disclose  the  charactw  or  location 
of  the  estate,  and,  according  to  the  record, 
this  important  Information  was  obtained 
wholly  from  other  sources.  Even  when 
brought  I>efore  the  orphans'  t»urt  the  appel- 
lee declined  to  tell  about  the  estate  unless 
paid  $100  for  advice,-  which  he  bad  volnn- 
tarily  given  to  Charles  J.  Slater  wh^ 
through  solicitation,  be  came  to  his  office  be- 
fore the  appUcatlm  for  letters  testamoitary. 
Such  advice  was  glvoi  to  Flater  in  his  In- 
dividual capacity,  and  it  is  dear  from  the 
record  that  no  swvlces  were  zendered  at  the 
request,  express  or  Implied,  of  the  adminis- 
trator, or  €t  any  person  Interested  In  tbe 
dietributloa  of  tiie  estate.  As  matter  of 
fact,  the  conduct  of  the  a];^llee  was  cal- 
culated to  delay  the  settlement  of  tbe  es- 
tate. The  dalm  does  not  therefore  cmne 
within  the  Kosfe  ot  tbe  provision  of  law  re- 
lied upon.  The  oriAans'  court  Is  restricted 
to  tbe  ezwdse  of  powers  expressly  delegat- 
ed, whldi  cannot  be  extended  constrac- 
tlon  or  Implication,  and  we  know  of  no  oth- 
er provision  in  the  testamentary  law  of  this 
state  which,  under  the  facts  here  presented, 
would  confer  the  authority  to  pass  the  claim 
in  question.  Code  Pub.  Gen.  Laws  1904^ 
art  93,  <  200;  Bowie  r.  Ohlselin,  80  Md. 
66S. 

The  motion  to  diranlss  Is  overruled,  and 
the  order  is  reversed,  with  costs  to  the  ap- 
pellant above  and  below,  and  the  petition  ts 
dismissed. 


MANDRU  T.  ASHBT  et  al. 
(Conrt  of  Appeals  of  Maryland.  Kov.  20;  10O8.> 

1.  Evidence  (S  35*)— Judiczai.  NoncB— Laws 

OF  Othbb  States. 

The  coarta  of  Maryland  do  not  take  judi- 
cial notice  of  tbe  laws  of  anoUier  state,  and 
tbfi  same  must  be  proved  as  any  oUier  fact,  and 
in  the  manner  prescribed  by  Code  Fob.  Gen. 
Laws  1904,  art.  85,  »  53. 

[Ed.  Note.— For  other  eases,  see  Evidence. 
Cent  Dig.  I  51;  Dee.  Dig.  |  85.*]  ^ 
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2.  Statutes  (|  200*)  —  DoooHEnrABT  Bti- 
oincB— IiAWB  or  Othkb  States. 

mere  reading  of  the  law  of  another 
state  to  the  court  In  argnment  cannot  ■npply 
tbe  failure  to  prore  the  law  in  the  manner  pre- 
Kribed  by  Code  Pnb.  Oen.  Laws  1904,  art  35, 
153. 

[Ed.  Note.— For  other  caseB.  see  Statatts, 
Cent  Dig.  81  889^  SOO;  Dec-  Dig.  (  29a*] 
&  LoQTATioir  OF  Actions  ^  2*)  —  Statdtbb 

or  LnoTATioN— Natdbi— WHAT  LAW  Got* 

XBNS. 

A  sealed  note,  made  in  Ohio,  which,  ac- 
coiding  to  the  lavs  of  tiuit  state,  Is  not  a  spa- 
dtlty,  will  be  treated  as  a  special^  in  Mary- 
land, and  is  snbject  to  the  limitation  laws  of 
Maryland. 

[Ed.  Note— For  other  cases,  sea  UuUtatlon 
of  Actions.  Cent.  Dig.  >  4*.  De&  Kg.  I  2;* 
Contracts,  Cent.  Dig.l  1&5&.1 

4.  CONTBACrS  (f  144*)— AcnoifB  voi  Bbkack 
— Revedt— WHAT  Law  Govksitb. 

The  lex  loci  controls  the  oatttre,  conBtmc- 
tion,  and  validity  of  contracti. 

fBd.  Xote.— For  other  cases,  see  Contracts, 
Cent  Dig.  M  724-727 ;  Dec.  Dig.  |  144.*] 

5.  CORTBACTB  (S  S2S*)— BZICBDIES— WHAT  LAW 
GOTZBITS. 

l^e  remedy  on  contracts  Is  Kgnlated  by 

the  law  of  the  forum. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  1558 ;  Dec  Dig.  S  325.*] 

6.  LnoTATioif  or  Actzokb  (S  2*)— Statute  or 
lnotatioit  —  constenction  —  what  law 
Governs. 

The  defense  of  limitations,  being  a  matter 
of  procedore.  Is  controlled  by  the  Taw  of  the 
fonun. 

[Ed.  Note.— For  other  cases,  see  Omitation 
of  Actions,  Cent  Dig.  I  4;  Dec  Dig;  8  2;* 
Contracts,  Cent  Dlgrf  IBW.] 

Appeal  from  Circuit  Coart,  Prince  George's 
Connty,  In  Equity;  George  C.  Merrlc*,  Judge. 

Suit  by  Mary  Loverlog  and  others  against 
Ida  Ashby  and  Ida  Ashby  as  executrix.  Lou- 
isa Mandm  intervened.  Decree  for  plaintiffs, 
and  Intervener  appeals.  Beversed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PBABCS,  SCEUIUCKEB,  BURKE,  THOM- 
AS. WOBTHINOTON,  and  HBNRT,  JJ. 

T.  Tan  Clagett.  fbr  appeUant 

HENRY,  J.  The  appellant  was  an  Inter- 
Teoing  petitioner  in  a  creditors'  snit  Insti- 
tuted in  the  circuit  court  for  Prince  George's 
county,  In  equity,  by  Mary  Lovering  and 
others,  against  the  appellee;  the  bill  praying 
that  a  deed  from  Jordan  L.  Stanley  to  the 
appellee  be  set  aside,  and  that  the  property 
conveyed  by  said  deed,  or  bo  much  thereof  as 
may  be  necessary,  be  sold  for  the  payment  of. 
the  debts  of  the  decedent.  The  deed  was  set 
aside  the  court,  the  property  sold,  and  the 
claims  of  the  creditors  originally  suing  were 
satisfied  and  paid,  but  the  claims  of  the  ap- 
pellant, who  was  duly  admitted  as  a  coplaln- 
tut  by  the  court,  were  rejected,  and  from  the 
decree  she  has  appealed  to  this  court 

Her  claims  against  the  estate  of  Jordan  L. 
Stanley  are  based  upon  two  notes,  filed  as  ex- 
blMta  with  her  petition,  and  which  are  as 


foUows:  *'f211.00.  Canton,  O.,  July  8,  1896. 
Ninety  days  after  date,  for  value  received,  I 
promise  to  pay  to  the  order  of  Mrs.  Louisa 
Mandru  two  hundred  and  forty-one  dollars, 
with  interest  at  the  rate  of  8  per  centum  per 
annum,  at  Strausburg,  Ohio,  Interest  payable 
annually,  and  I  faerely  authorize  an  attorney 
at  law  to  appear  in  any  court  of  record  in  the 
United  States,  after  the  above  obligation  be- 
comes due,  and  waive  the  Issuing  and  service 
or  process  and  confess  a  Judgment  against 
me  In  favor  of  the  bolder  hereof  for  the 
amount  then  appearing  due  together  with 
costs  of  suit,  and  thereupon  to  release  alt 
errora  and  waive  all  rights  of  appeal.  J.  L. 
Stanley.  [Seal.]"  The  second  note  was  as 
follows:  "?7.00.  September  8, 1892.  One  day 
after  date  1  promise  to  pay  to  the  order  of 
J.  Mandru  seven  dollars  at  .  Value  re- 
ceived. J.  L.  Stanley."  On  the  back  of  this 
note  was  the  following  Indorsement:  "Pay  to 
the  order  of  Louisa  Mandru.  Simon  Mandru, 
Executor  of  Jos.  Mandru.  without  recourse." 

It  was  admitted  by  the  defendants  that 
these  notes  were  duly  executed  by  Jordan  L. 
Stanley,  and  It  was  satisfactorily  established 
by  proof  that  no  payment  had  been  made  on 
either  of  them.  The  defense  interposed  to 
each  is  the  plea  of  limitations,  and  as  to  the 
second  of  said  notes,  which  Is  not  under  seal. 
It  Is  conceded  that  such  plea  Is  a  bar  to  the 
right  of  action.  The  note  for  $241,  however. 
Is  under  seal.  The  creditors*  bill  was  filed 
January  21,  1906,  and  the  petition  of  the  ap- 
pellant was  filed  August  29,  1905,  or  less 
than  10  years  after  the  maturity  ot  the  note. 
The  defendants  took  no  testimony  of  any 
kind,  but,  from  the  opinion  of  the  court  (Mer- 
rick, J.)  printed  In  the  record,  we  take  the  fol- 
lowing: "These  notes  were  made  In  Ohio, 
where,  as  shown  by  the  statute  read  to  the 
court,  private  seals  were  abolished  before 
these  notes  were  made.  Hence  the  attempt 
to  adopt  the  printed  seal.  If  the  party  did  bo 
attempt — and  there  Is  no  proof  that  he  ever 
did  so  attempt — he  was  attempting  to  do  a 
thing  that  was  against  the  law  of  Ohio  and 
illegal.  Consequently,  the  act  was  absolutely 
null  and  void.  If  void  and  Illegal  there.  It 
will  be  so  held  here."  In  this  conclusion,  we 
think  the  learned  Judge  below  was  In  error. 
In  the  first  place,  there  was  no  proof  iMfore 
the  court  as  to  the  law  of  Ohio  on  the  sub- 
feet  of  seals.  Our  courts  do  not  take  Judicial 
notice  of  the  laws  of  another  state,  and  the 
Ohio  statute  should  have  been  proved  as  any 
other  fact  In  the  case.  Greenleaf  on  Evi- 
dence, vol.  1,  p.  8.  Section  63.  art  35,  Code 
Pub.  Gen.  Laws  1904,  provides  for  the  man- 
ner in  which  such  statutes  may  be  proved, 
and  the  mere  reading  of  the  law  to  the  court 
In  argument  cannot  supply  this  defect  In 
proof.  In  the  absence  of  such  proof,  the 
court  should  have  Ignored  the  Ohio  law  and 
based  Its  decision  on  the  evidence  In  the  case 
according  to  the  law  of  Maryland. 
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But  even  If  the  Ohio  statute  had  been  prop- 
erly proved,  and  It  had  been  shown  that  by 
It  the  use  of  seals  in  such  state  bad  been 
abolished,  we  still  think  that  In  Maryland 
the  note  In  question  would  have  t>een  regard- 
-ed  as  a  specialty,  and  subject  to  the  laws  of 
this  state  on  the  defense  of  limitations.  In 
the  case  of  Trasher  v.  Brerbart,  8  GUI  &  J. 
234,  a  suit  In  assumpsit  was  brought  In 
Maryland  on  a  note,  under  seal,  made  in  Tlr- 
glnia,  and  which,  according  to  the  laws  of 
the  latter  state,  was  considered  a  simple  con- 
tract, and  not  a  specialty.  Notwithstanding 
the  Virginia  law,  our  court  held  that  assnmp- 
tilt  was  not  the  proper  form  of  action,  as  In 
Maryland  the  note  was  to  be  treated  as  a 
«peclalty.  While  the  lex  loci  controls  the  na- 
ture, construction,  and  validity  of  contracts, 
yet  the  remedy  upon  them  Is  related  by 
the  law  of  the  forum,  and  throughout  the 
United  States  It  seems  to  be  almost  univer- 
sally established  that  the  defense  of  limita- 
tions is  a  matter  of  procedure  to  be  controlled 
1)y  the  law  of  the  place  where  the  salt  Is  In- 
stituted. 2  Kent,  Com.  462;  Prltchard  t. 
Norton,  106  U.  S.  124,  1  Sup.  Ct.  102,  27  L. 
Kd.  104.  The  note  in  this  case,  though  exe- 
cuted In  Ohio,  by  Its  terms  authorizes  a  con- 
fession of  Judgment  in  any  court  of*  record  In 
the  United  States,  evidently  contemplating 
the  contlufi^ncy  of  the  enforcement  of  the 
contract  In  some  other  state.  The  plea  is 
clearly  unavailing  In  this  suit,  as  limitation^ 
under  Maryland  law,  baa  not  dosed  iQKm  the 
-demand. 

So  much  of  the  decree  appealed  from  as  re- 
jects Hie  claim  of  the  appellant  la  reversed, 
wltli  costs  to  the  appellant  above  and  below, 
and  cauK  remanded  for  further  proceedlnga 


LANAHAN  V.  COGKET  et  al. 
<CouTt  of  Appeals  of  Maryland.  Nov.  12, 1906.) 

1.  SPEOmC  PlBFOBHANOK      8*)— NATUBB  AHO 

GBOUirns  or  Reicedt. 

Specific  performance  Is  not  a  matter  of 
right,  but  is  one  of  sound  Judicial  discretion 
controlled  by  established  prmdplei  of  equity, 
«Dd  it  will  be  granted  or  withheld  by  the  court 
upon  a  consideration  of  all  the  drcnmstanoes 
of  each  particular  case. 

[Bd.  Noter-For  other  eases,  sec  Spedfle  Per* 
toimanoe,  Cent.  Dig.  U  17, 18;  Dee.  Dig.  I  &•] 

2.  Spbcifio  Pebtobu Aires  (f  2S*>— GoifTBACia 

ElvrOBCBABLfr— REQQIBrtKS. 

Specific  performance  will  not  be  decreed, 
nnleas  the  contract  Is  certain  and  definite  In 
all  Its  provisions,  fair  and  mutual  In  Its  terms, 
and  BO  clearly  proved  as  to  satisfy  the  court 
that  it  constttntes  the  actual  agreemant  bo- 
tween  the  parties. 

[Ed.  Note.— For  other  cases,  see  Bpeelflc  Per- 
fonnance,  Cent.  Dig.  H  61-8S;  Dec.  Dig.  | 
■28.*] 

3.  WrmKSSBS  (I  1S9*)— OoHFBnENOT— Tbaits- 
AcnoNB  WITH  Decedent. 

Parol  evidence  Is  Inatolssible  gainst  belts 
to  supply  uncertainty  In  the  terms  of  the  an- 
cestors contract  for  a  lease,  because  the  statute 
does  not  allow  a  party  to  the  cause  to  testify 


as  to  any  transaction  with  or  statement  bj  the 

intestate. 

[Ed.  Note.— For  other  cases,  see  Wltaessea, 
Cent.  Dig.  H  660,  070^  675 ;  Dec.  JHf.  I  ISO.*] 

4.  SFBCirZO  PUrOBUAHCIB  (I  28*)— Goutbacis 
EltrOBCEABLE— OXBTAINTT. 

A  contract  for  a  lease,  which  Is  indefinite 
as  to  the  duration  of  the  term,  the  length  of 
the  term  being  a  mere  deduction  from  the  state 
Of  an  account  existing  between  the  parties  at 
the  owner's  death.  Is  too  vague  to  be  enforced 
In  equity. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i  68 ;  Dec.  Dig.  i  28.*] 

Appeal  from  Circuit  Court,  Baltimore 
County,  in  Equity;  Frank  I.  Duncan,  lodge. 

Suit  by  William  Lanshsn  against  Carrie  S. 
Cockey  and  another.  From  a  decree  for  de- 
fendants, complainant  appeals.  Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE; 
PBARCB,  SCHMUCKBR,  BURKE.  WORTH- 
INOTON.  THOMAS,  and  HBNBT,  JJ. 

Osborne  L  Yellott  and  Frank  Ooaneil,  tor 
appellant.  Randolph  Bart(m  and  D.  O.  Uc- 

Intosh,  for  appellees. 

WORTHINGTON,  J.  The  Mil  Of  com- 
plaint in  this  case  was  filed  by  the  appellant 
in  the  circuit  court  for  Baltimore  county  on 
the  22d  day  of  April,  1907.  tot  the  purpose  of 
enforcing  the  specific  execution  of  an  alleged 
contract  for  the  lease  of  certain  lands  lo- 
cated on  Charles  Street  avenue,  in  that  coun- 
ty. The  material  averments  of  the  bill  are^ 
In  effect:  That  the  appellant,  being  In  pos- 
session of  said  lands  as  tenant.  In  or  atmut 
the  year  1809,  entered  Into  a  lawful  and  bind- 
ing agreement  with  the  owner  thereof,  Vir- 
ginia M.  Walters,  whereby  lie  was  to  remain 
and  continue  in  possession  of  said  lands  nn- 
tll  the  year  1012,  at  her  tenant,  at  and  for 
the  rental  of  9100  per  year;  the  taunt  to 
keep  the  fence  aroond  said  lands  In  good  re- 
pair. That  In  pursuance  of  said  agreement 
the  complainant  had  paid  to  the  said  Vir- 
ginia M.  Walters,  at  her  instance  and  re- 
quest, the  rent  of  said  lands  In  advance,  to 
the  year  ending  May  1,  1012.  That  be  bad 
always  kept  the  fence  aronnd  said  lands  In 
repair,  and  was  ready  and  willing  and  able 
to  contlnne  to  do  so  until  said  1st  day  of  May. 
The  bUI  further  alleges  that  said  Virginia  M. 
Walters  bad  died  In  the  year  1006  intestate, 
and  that  the  defendants  are  her  sole  heirs  at 
law,  to  whom  satd  lands  had  descended,  sub- 
ject to  tbe  right  of  toe  complainant  to  occnpy 
the  same  until  tiie  Ist  day  of  May,  1912. 
under  and  by  virtoe  of  said  agreement.  Tbe 
prayers  are  tor  a  specific  performance  of  tbe 
agreonent,  for  an  Injonctlon  to  prevent  tbe 
defendant  from  making  a  conveyance  of  the 
lands  which  would  interfere  with  tbe  right 
of  the  comi^aluant  to  occiuty  and  mjoy  tbe 
same  nntU  said  date,  and  for  general  relieC 
Tbe  answer  admitted  that  Mra.  Walters  was 
formerly  the  owner  ot  the  lands  In  queatloo, 
that  complainant  was  In  poBscsrioii  of  said 
lands  as  tenant  ot  Mrs.  Walters,  that  Mrs. 
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Walters  had  died  on  or  about  May  6.  1900. 
seised  of  the  same,  and  also  admitted  the 
descoit  of  the  lands  to  the  defendants  as  the 
sole  heirs  at  law  of  the  decedent,  as  allied 
In  the  bill  of  complaint,  bnt  denied  that  any 
snch  an  agreement  as  that  set  np  In  the  bill 
of  complaint  whereby,  as  alleged,  complain- 
ant  was  to  remain  In  possession  of  said  lands 
as  tenant  until  May  1,  1912,  had  ever  t>een 
made  or  entered  Into.  The  principal  Issue 
therefore  Is  as  to  the  existence  of  the  alleged 
agreement  of  lease. 

Testimony  to  prove  the  existence  of  such 
an  agreement  was  taken  before  an  examiner 
in  equity,  and,  besides  the  evidence  of  cer- 
tain living  witnesses,  a  number  of  letters 
that  passed  between  the  complainant  and 
Mrs.  Walters,  and  certain  vouchers  for  money 
received  by  her  from  the  complainant,  were 
Introduced  and  admitted  In  evidence  with- 
out objection,  as  was  also  certain  otber  writ- 
ten evidence  sbowlng  the  terms  upon  which 
the  complainant  originally  entered  Into  poa- 
sesslon  of  the  property  In  question.  These 
terms  were  that  he  should  pay  $100  per  year 
rental  and  keep  the  fences  In  good  order ;  the 
owner  of  the  land  to  pay  the  taxes.  This 
original  contract  of  rental  was  made,  In  the 
first  place*  by  the  complainant  la  May.  18dl, 
with  Mr.  Edwin  Waltos.  then  the  owner  of 
the  pn^erty,  who  snbsequently.  In  the  year 
1886,  emvc^  the  same  to  Mrs.  Virginia  M. 
Waltos.  From  correspondence  between  the 
complainant  and  Mrs.  Walters,  It  appears 
that,  for  several  years  after  she  became  the 
owner  of  the  property,  Mr.  Lanaban,  the 
complainant,  as  tenant,  paid  her  r^^arly 
$100  per  year  in  advance  as  rental  for  the 
nse  of  the  same.  Then  for  a  year  or  two  he 
paid  the  taxes  on  the  property,  dedncted  the 
amoont  thereof  from  the  annual  rent,  and 
remitted  to  her  the  remainder  che<A.  On 
July  15. 1899,  Mrs.  Walters  wrote  from  New 
York  to  the  complainant  expressing  her  need 
for  some  money,  and  asking  on  what  terms 
she  conld  borrow  from  bim.  He  replied,  un- 
der date  July  24,  1899,  as  follows:  "Dear 
Madam:  X  herewith  Indose  you  check  for 
9200  i^freeable  to  your  request,  the  same  to  be 
credited  on  the  rent,  to  become  doe' In  the 
future,  and  snch  taxes  as  I  may  be  required 
to  pay  for  you  as  heretofore.  Please  sign  the 
Inclosed  receipt  and  return  to  me.  Very  re- 
spectfoOly  yours,"  eta  *'[91gned]  Wm.  Lan- 
ahan."  A  receipt  from  Mrs.  Walters  of  the 
same  date,  evidently  the  one  mentioned  In 
the  letter  as  Inclosed  therewith.  Is  as  follows: 
*^00.  No.  468  Twenty-Third  St.,  New  York, 
July  24. 1899.  Received  of  William  Lanahan 
one  hundred  dollars  fflOO),  the  aame  to  be 
credited  by  him  against  any  future  rent  of 
the  premises  occupied  by  him  on  Charles 
Street  Avenue,  owned  by  me.  and  any  taxes 
he  may  be  required  to  pay  on  said  property 
for  my  account.  The  said  Lanahan  Is  to 
occni7  said  premises  as  my  tenant  until  said 
advance  shall  be  fully  paid.  [9U:ned]  Vir- 
ginia M.  Walters."  Subwauently,  on  May  11, 


1000,  Mrs.  Walters  wrote  Mr.  Lanahan  from 
Atlantic  City  as  follows:  "Dear  Mr.  Lana- 
han: Will  you  send  me  the  tax  bill  for  last 
year  (1889)  that  you  paid  for  me  on  the  land 
on  Charles  St  Ave.?  This  year's  taxes  you 
will  please  pay  and  deduct  the  remainder 
from  the  year's  rent  toward  the  payment  of 
the  two  hundred  dollars  I  borrowed  of  you 
last  July  or  August?  Please  fix  all  np 
straight  and  return  to  me  here.  Respt 
[Signed]  Virginia  M.  Walters."  In  reply  to 
this.  Mr.  LAoaban  wrote  Mrs.  Walters,  under 
date  of  May  16, 1900,  inclosing  check  for 
45  and  receipted  tax  bill  for  1899,  amaunt- 
ing  to  $60.55,  In  payment  of  the  rent  of  the 
proper^  to  May  1.  1901,  saying  in  his  letter: 
•1  have  not  deducted  this  from  the  $200  loan- 
ed you  some  time  since,  presuming  that  It 
would  be  more  satisfactory  to  yon  to  have  me 
remit  you  the  balance  of  the  rent."  Mrs. 
Walters  acknowledged  the  receipt  of  the 
check  and  receipted  tax  bill,  and  was  quite 
profuse  In  her  thanks,  saying  in  her  letter: 
"For  your  kindness  to  me  In  sending  me  the 
check  In  spite  of  me  owing  yon  money  is  be* 
yond  mere  words  of  thanks.** 

It  further  appears  from  the  vouchers  and 
correspondence  filed  In  the  case  that  there- 
after the  complainant  paid  the  annual  taxes 
on  the  proper^  and  in  addition  regularly  re- 
mitted In  advance  the  whole  yearly  rental  of 
$100  to  Mrs.  Walters,  down  to  the  time  of  her 
death  on  May  6,  190S;  the  last  payment  for 
rent  being  for  the  year  from  May  1.  1905,  to 
May  1.  1906.  At  the  time  of  Mrs.  Walters' 
death,  the  complainant  had  paid  for  her  In 
taxes  the  sum  of  $407.55.  and  $100  of  the 
sum  loaned  her  on  July  24.  1899,  was  still 
unpaid.  If  interest  be  add^  to  the  sum  of 
these  two  Items,  the  total  would  be  $610.55. 
At  the  annual  rental  ot  $100,  this  total  would 
pay  the  rent  of  the  property  In  advance  for  a 
little  more  than  six  years  from  May  1,  1906; 
that  is,  to  something  beyond  May  1, 1912,  the 
date  alleged  In  the  bill  of  complaint  as  that 
to  which  the  rent  had  been  paid  In  advance. 
Upon  this  state  of  facts  the  complainant 
seeks  the  aid  of  a  court  of  equity  for  the 
specific  enforcement  of  the  contract  as  set  up 
in  the  bill  of  complaint.  The  lower  court  re* 
fused  the  relief  prayed  for  and  dismissed  the 
complainant's  bill.  The  complainant  appeals. 

"The  principles  regulating  the  exercise  by 
courts  of  equity  of  their  power  to  compel 
the  specific  performance  of  contracts  are  well 
settled.  Specific  performance  is  not  a  mat- 
ter of  right  In  the  litigant,  but  Is  one  of 
sound  Judicial  discretion  controlled  by  es- 
tablished principles  of  equity,  and  It  will  t>e 
granted  or  withheld  by  the  court  upon  a 
consideration  of  all  the  drcumatances  of 
each  particular  case.  The  contract  sought 
to  be  enforced  must  be  certain  and  definite 
In  all  of  Its  provisions,  and  fair  and  mutual 
In  Its  terms,  and  must  be  so  clearly  proven 
as  to  satisfy  the  court  that  It  constitutes 
the  actual  agreement  between  tbe  parties.  If 
any  «i  these  Ingredlmts  are  wanting;  spedfle 
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performance  will  not  be  decreed."  Homer 
T.  Woodland,  88  Md.  511,  41  AU.  1079.  That 
the  payments  for  several  years  of  the  whole 
rent  by  Mr.  Lanahan,  without  any  deduction 
for  taxes  paid  by  him,  or  on  account  of  the 
loan  to  her,  were  not  made  In  pursuance  of 
any  agreement  between  them  to  that  effect, 
la  quite  manifest  from  the  correspondence. 
Besides  the  letter  of  May  11,  1900.  above  set 
forth,  she  wrote  Mr.  Lanahan  again  on  July 
IS,  1901,  acknowledging  the  receipt  of  a 
check  from  him  for  f  100  In  full  of  rent  for 
one  year  In  advance,  and  adding:  "Tou  may 
well  Imagine  my  pleasure  and  surprise  at 
receiving  the  same.'*  It  is  quite  patent 
therefore  that  Mr.  Lanahan  paid  the  whole 
annual  rental  without  any  deduction  on  ac- 
count of  the  loan  or  for  taxes  paid  by  him, 
voluntarily,  and  purely  from  motives  of  lib- 
erality in  dealing  with  Mrs.  Walters,  who 
seems  to  have  bera  constantly  In  need  of 
money. 

The  question  before  us  Is,  not  whether  Mr. 
Lanahan  Is  entitled  to  recover  the  sumB  so 
overpaid  by  him,  but  whether  he  has  proven 
Buch  a  contract  of  lease  as  a  court  of  equity 
can  specifically  enforce.  We  think  not.  "All 
agreements  to  be  executed  in  equity  must  be 
certain  and  defined,  equal  and  fair,  and  prov- 
ed as  the  law  requires.  It  Is  enough  to 
doubt  on  any  of  these  points  to  refuse  re- 
lief." Mundorff  v.  Kilboum,  4  Md,  464.  All 
'the  written  evidence  In  this  case,  taken  to- 
gether, does  not  make  out  a  contract  cer- 
tain and  definite  in  Its  to'ms,  and  the  parol 
evidence  adduced  to  supply  the  deficiency 
was  properly  excluded  by  the  lower  court,  if 
for  no  other  reason,  either  because  It  was 
mere  hearsay,  or  because,  this  being  a  pro- 
ceeding against  heirs  at  law,  no  party  to 
the  cause  Is  allowed  of  his  own  motion,  un- 
der our  statute,  to  tratify  aa  to  any  transac- 
tion bad  with  or  statement  made  by  the  In- 
testate, unless  the  testimony  of  BUch  Intestate 
has  already  been  given  In  evidence  concern- 
ing the  same  transaction  or  statement.  In 
the  same  ease.  As  we  have  before  Indicat- 
ed, one  Important  particular  in  which  the 
alleged  contract  Is  uncertain  and  Insufficient 
Is  that  no  definite  term  of  rental  Is  shown 
to  have  been  agreed  on  by  the  complainant 
and  Mrs.  Walters.  The  duration  of  the 
term,  as  set  out  in  the  bill  of  complaint,  was 
a  mere  deduction  from  the  state  of  the  ac- 
count existing  between  them  as  the  time  of 
her  death  on  May  6,  1906.  At  that  time  so 
much  bad  been  paid  by  the  complainant  for 
Mrs.  Walters  for  taxes  on  the  property,  $100 
were  still  due  him  of  the  sum  borrowed  by 
her  of  him  in  1899.  By  adding  Interest  to 
Che  total  of  these  Items,  and  dividing  the 
whole  amount  thus  obtained  by  the  annual 
rental  of  $100,  gives  6  as  a  quotient,  and  it 
Is  only  by  this  process  of  deduction  that  the 
term  of  6  years  from  May  1,  1906,  to  May  1, 
1912,  SB  set  out  In  the  bi.I  of  complaint,  Is 


ascertained.  We  think  the  contract  thus 
made  out  by  the  complainant  too  vague,  too 
uncertain,  too  Indefinite,  too  olwcnre,  to  en- 
able a  court  of  equity  to  act  upon  It  witb 
safety  or  proprle^. 

We  do  not  deem  it  necessary  to  extend  thfe 
opinion  by  considering  the  other  objections 
urged  against  the  sufficiency  of  the  contract 
relied  upon  complainant;  but,  for  the  rea- 
sons already  assigned,  we  will  affirm  tbe 
decree  of  the  lower  c9iirt,  without  prejudice, 
however,  to  the  complainant  to  assert  his 
rights,  whatever  they  may  be,  in  a  court  of 
law. 

In  their  brief,  as  well  as  in  the  oral  ar- 
gument of  the  case  In  this  court,  the  attor- 
neys for  the  appellees  attach  considerable 
Importance  to  the  discrepancy  of  $100,  which 
will  be  observed  between  the  sum  mention- 
ed In  the  correspondence  as  having  been 
loaned  or  advanced  to  Mrs.  Walters  on  July 
24,  1899,  and  that  named  in  the  receipt  of 
the  same  date;  the  amount  loaned  appear- 
ing to  be  $200,  and  the  amount  named  In  ths 
receipt  being  $100,  which  is  the  amount  of 
such  loan  still  claimed  to  be  due.  In  the 
view  that  we  have  taken  of  the  case,  It  is 
not  material  to  Its  proi>er  determination 
whether  this  discrepancy  was  caused  by  a 
repayment  or  gift  of  part  of  the  loan,  or  by 
an  error  In  drawing  the  receipt.  Certain 
Insuperable  objections  to  the  contract  hava 
already  been  pointed  out,  and  these  objec- 
tions remain  whether  we  consider  the  dis- 
crepancy mentioned,  or  not. 

Deofee  affirmed,  with  costs  to  the  appellee. 


In  le  WATTS'  BSTATIL 
(Court  of  i4>peals  of  Maryland.    Nor.  12, 

1908.) 

1.  EXECUTOBS  AHD  ADHIKZSTaAmBS  493*> 
—  SETrUMBHT— GOHHISSIOHB— GOUPUTATION 

— DiscBSTioR  or  CouKT— Statdtokt  Pbovi- 

BIONS. 

Code  Pub.  Geo.  Laws,  1904,  art.  93,  {  fi^ 
provides  that  cODUDiBaiona  of  ezecuton  shall  be 
at  tbe  diBcretioo  of  the  court,  not  under  2  per 
cent.,  nor  exceeding  10  per  cent  on  the  first 
$20,000  of  the  estate,  ana  not  more  than  2  per 
cent,  ot)  the  balance.  Article  81,  )  112,  imposes 
a  tax  on  commiasions  allowed  executors  and  ad- 
ministrators by  orphaos*  courts,  and  section  113 
provides  that  those  conrts  ahtul  fix  sndi  com* 
missions  in  all  cases  where  letters  of  adminis- 
tration have  been  or  may  be  granted,  whether 
commissioDB  are  claimed  or  not,  and  that  the 
commissions  bo  fixed  shall  be  subject  to  the 
tax.  Held,  that  it  is  tbe  duty  of  Uie  court  to 
fix  the  commissions,  not  only  where  tbe  execu- 
tor fails  to  claim  them,  but  in  all  cases,  except 
where  comitensation  has  been  bequeathed  to  the 
executor,  In  which,  under  the  express  provisions 
of  article  93,  i  6,  do  commlarioos  ahal]  be  al- 
lowed, unless  the  compensation  ap[>ear  Inade- 
quate, especiaiiy  in  view  of  previous  legislatioD 
on  the  subject.  Act  ISCO,  c.  163,  Code  Pub. 
Gen.  Laws  I860,  art.  81,  S  107,  repealed  by  Act 
1862.  p.  19,  c.  18. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Cent  Dig.  S  2140;  Dec 
Dig.  §  493.*] 
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1  BxBcrTOBB  Aim  ADXHTxaisATOM  a  4160*) 

— SETTLEMXnT— OOUaUIOHB— WA.ITXB. 

Tht  executor  need  not  accept  the  conunis- 
•loDi  allowed,  bat  may  waive  all  except  the 
amoDnt  of  tax  Impoeed  thereon. 

[Ed.  Note.— For  other  cases,  see  Execaton 
aod  Admlnistraton^  Dea  Dig.  i  496.*] 

A  EZKCCTOB8  AVD  ADlHiriSTUTOBS  (|  496*) 

° — rp  ^  

The  Sfing  of  execator*!  commlBsIouB  with- 
in the  Hmfti  preacribed  by  the  statute  reeling 
in  the  dfaMAtion  of  Oie  court.  It  will  coiudder  tiia 
nature  aai  extent  of  hti  labor,  with  the  aim  of 
allowing  «  fair  oompenaation  for  the  eerncea 
Tendered. 

[Ed.  Note.— For  oOier  casee,  aee  Execotora 
end  Adainietratcni^  Cent  IMg.  |  ZiOJi  Daa 
Dig.  i  496.*] 

A  Apful  and  Gbbob  ({  045*)— Review— 
Ducnnoii  Of  Coukt. 

Where  a  lower  tribunal  is  charged  with  du- 
ties as  to  whldli  it  is  vested  with  discretion,  in 
the  absence  of  dear  and  satisfactory  proof  of 
a  refusal,  or  aach  arbitrary  conduct  as  amoanti 
to  a  refusal,  to  exercise  the  discretion,  Its  acts, 
within  the  limits  of  the  discretion,  are  not  re- 
viewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Mg.  |  8811 ;  Dec  Dig.  I  M5.*] 

5.  ErecDTOBS  amp  Adminiwbatoeb  (8  496*)— 
Settlement  —  CoionssiONa  —  Allowance 

— Eh^IDENCE  AS  TO  VALUE. 

The  inventories,  list  of  debts,  and  reporte 
required  by  law  to  be  fifed  in  proceedings  to  set- 
tle an  estate,  and  the  executor^  account  of  the 
amonnt  and  character  of  the  estate,  and,  ex- 
cept periiaps  In  rare  cases,  the  nature  and  ex- 
tent of  the  executor's  services,  are  sufficient  to 
enable  ths  court  to  determine  proper  commls- 
riona  to  the  execntor ;  and  the  heanng  of  testi- 
mony as  to  the  value  of  bis  services  is  not  re- 
quired. 

[Ed.  Note.— For  other  canes,  see  Executors 
and  Admintstratoxs,  Cent  Dig.  |  2107;  Dec. 
Dig.  I  496.»] 

6.  Appeax.  and  Ebboe  (f  907*) —Review  ^ 

pBESmCFTIONS— PbOPEE  EXXBOm  or  POWBB 

or  Obphanb'  Court. 

The  Oourt  of  Appeals  must  presume.  In  the 
absence  of  a  showing  to  the  contrary,  thnt  the 
orphans^  ooart  properly  exercised  its  powers  in 
allowing  comminsions  to  an  executor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  De&  Dig:  |  007.*] 

Appeal  from  Orphans'  Gourt,  Baltimore 
€inmt7;  Meldior  Hoehall,  B.  GUBton  Tn- 
cer,  and  H.  SeTmoar  Pleraol,  Jodgea. 

Proceedlnsa  tor  the  aettleinatt  of  the  es- 
tate of  Gerard  S.  Watts.  From  an  order  re* 
foduff  to  reednd  an  order  allowing  commis- 
alona  to  George  W.  Watte,  aorvlvlng  aera- 
tor, be  appeals.  Appeal  dlaDlssed. 

Argoed  before  BOTD,  C  and  BRtSCOB, 
P  E  A  K  C  i;  SCHUTTCKER,  BURKE, 
WOBTHINGTON,  THOMAS,  and  HEN- 
RY, JJ. 

JoMph  O.  France  for  appelant 

THOMAS,  J.  It  appears  from  the  peti- 
tion of  George  W.  Watts,  surviving. executor 
of  Gerard  8.  Watts  (appellant),  on  pages  4 
and  5  of  tbe  record,  that  on  the  4th  dlay  of 
December,  1907,  he  presented  to  the  or^ 
phans*  oonrt  of  BalttDBwe  county  his  first 
administration  account,  In  wblch  tbe  estate 


accounted  for  was  $246,896.62,  and  tbe  eom- 
mlsslons  claimed  by  and  allowed  tbe  execu- 
tor were  2  per  cent  on  $20,000,  and  one- 
tenth  of  1  per  cent  on  tbe  balaiKe,  all  of 
which  was  waived,  excf^t  the  state  tax, 
amounting  to  $64.69;  that  the  account  was 
marked  "0.  K,"  by  the  chl^  judge,  "and 
that  when  aald  account  was  presented  to 
the  register  of  wills,  that  officer  took  the 
same  back  Into  tbe  court  and  tbe  probate 
of  tbe  said  account  waa  then  and  tbere  re- 
fused, upon  tbe  ground  that  the  commlsslona 
allowed  were.  In  tbe  opinion"  of  the  court, 
Insnffldent  Bubsequently,  on  the  25th  day 
of  March,  1906,  the  orphans*  court  passed  an 
order  allowing  the  executor  2  per  cent  com- 
missions on  the  whole  eatate,  and  requiring 
talm  to  state  bis  first  account  on  or  before 
the  8tb  day  of  April.  1906,  on  whldi  day 
tbe  execntor  filed  his  petition  In  said  court 
alleging  that  the  commissions  of  2  per  cent, 
on  the  whole  estate,  allowed  by  tbe  order  of 
March  25tb,  were  in  hla  opinion  "excessive 
and  unjust";  that  he  had  not  "performed 
servlcee  that  would  justify  the  allowance  of 
audi  a  large  snm";  that  the  fixing  of  the 
rate  of  commissions  at  2  per  cent  *^raa  er- 
ror," and  that  said  commissions  were  fixed 
"without  any  evidence  having  been  bad  by" 
tbe  court  "upon  whlcta  to  predicate  said 
rate,"  and  praying  that  tbe  order  of  March 
25th  be  set  aside,  "and  tbat  proper  commis- 
Slons  be  allowed  him,  based  upon  the  value 
of  the  estate  and  the  amount  of  services  ren- 
dered by  him  as  executor  thereof."  On  the 
same  day  the  orphans'  court  passed  the  fol- 
lowing order,  indorsed  on  the  petition: 
"Prayer  refused  this  6tb  day  of  April,  1908" 
— and  It  Is  from  this  order  that  the  appeal 
In  this  case  was  taken. 

The  learned  counsel  for  the  appellant  con- 
tends (1)  that,  the  execntor  having  claimed 
commissions  within  the  limits  prescribed  by 
section  6,  art  98,  Code  Pub.  Gen.  Laws  1004, 
the  orphans'  court  had  no  authority  to  al- 
low la^r  commlBslons  than  be  daliued;  and 
(2)  that  the  orphans*  court  In  fixing  the  com- 
missions, and  in  refusing  to  rescind  Its  order 
of  March  25tb,  acted  arbitrarily,  and  with- 
out regard  to  the  value  of  the  services  ren- 
dered by  the  executor,  and  that  therefore 
Its  action  is  subject  to  review  hy  this  court. 

His  first  contention  is  not  warranted  by 
the  proper  construction  of  the  provisions  of 
tbe  Code  bearing  upon  the  question.  Section 
6,  art  98,  Code  Pub.  Oen.  Laws  1004,  declares 
that  commissions  of  executors  "shall  be  at 
the  discretion  of  tbe  court  not  under  two 
per  cent.,  nor  exceeding  ten  per  cent  on  tbe 
first  $20,000  of  the  estate,  and  on  the  balance 
of  the  estate  not  more  than  two  per  cent." 
Section  112,  art.  81,  Code  Pub.  Gen.  Laws 
1004,  imposes  a  tax,  for  the  benefit  of  the 
state,  on  all  commissions  allowed  to  execu- 
tors and  administrators  by  tbe  orphans' 
courts,  and  section  118,  art  81,  provides  tliat 
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the  otiAaiu^  conrtf  **iliall  fix  mdi  commlB- 
Bions  to  all  caM  In  whicfa  letters  ot  adnUn- 
latratlon  bare  been  or  may  hereafter  be 
sranted,  wlietber  craiinlfl^oiiB  are  clalnwd  by 
the  ezecnton  ex  notf*;  and  tbat  tbn  ecnmnlB- 
Bions  BO  fixed  Bhall  be  aobject  to  the  tax  Im- 
poBed  by  Bectton  112,  It  Is  tlierefore  made 
tbe  duty  of  theorpbans*  coortB  to  fix  tbe  com- 
missions, not  only  In  cases  wbere  the  execn- 
tor  fallB  to  claim  than,  but  In  **all  cases^ 
(not  covered  1^  section  6^  art  89)  whether  he 
cdainu  tbiem  or  not,  and  It  Is  on  the  oom- 
misalons  so  fixed,  and  not  on  tbe  oranmls- 
slons  claJmed  1^  the  aecntor,  that  the  tax 
Is  Imposed,  niat  this  Is  the  meaning  of  the 
sections  reforred  to  Is  rdleved  of  any  donbt 
refierence  to  the  prevlons  I^slatlon  on 
tbe  subject  The  act  of  1880^  cl  168,  by  Its 
second  sectfoD  repealed  the  sectloo  of  th» 
Code  requiring  the  orphani^  conrts  to  fix 
commissions  in  all  cases,  whether  claimed  or 
not.  and  provided:  "Ihat  the  Bereral  or- 
igans' courts  shall  fix  the  commlssUms  of 
executwB  within  twdve  numths  from  the 
grant  of  admlniatratlon,  and  in  all  subse- 
quent accounts,  wherein  execufeora  rimll 
charge  themsdves  with  further  aneta;  but 
where  an  executor  shall  renounce  his  com- 
missions (ur  release  the  same  In  tsror  of  the 
widow  or  next  of  kin  of  the  deceased,  the 
tax  mentioned  In  tiie  preceding  section  shall 
not  be  charged;  and  where  an  executor  elects 
to  take  less  than  five  per  cent  commissions 
(as  he  may  do)  tbe  «aid  tax  shall  be  diarged 
only  on  the  commtaslMiB  he  ^11  dect  to 
take;**  Code  Pub.  Oen.  Laws  18G0,  art  81, 
i  107.  Under  ttils  act  the  execntor  could 
elect  to  take  less  than  be  was  entitled  to,  and 
wbm  that  was  tbe  case,  tfa»e  could  be  no 
reason  why  tbe  court  shoold  fix  the  com- 
mlBSlons;  the  tax  being  Imposed  on  the  com- 
mlBBlon  claimed  by  the  executor.  But  wb«i, 
two  yeara  later,  the  act  of  1800,  c  168  (sec* 
tlon  107,  art  81,  Oide  Pub.  Oen  Laws  1860), 
was  repealed  by  act  186%  p.  18,  c.  18,  whldi 
provided,  as  does  section  113,  art  81,  Code 
Pub.  (Sen.  Laws  1804,  that  the  o^ans* 
courts  shall  fix  commissions  In  all  cases, 
whether  claimed  by  the  executor  or  not  the 
Legislature  manifestly  Intended  that  the 
question  of  commlssIonB  should  no  longer  be 
left  to  the  election  of  tbe  executor.  He,  of 
course,  Is  not  required  to  aoc^t  the  commis- 
sions allowed,  and  may  waive  all  or  any  part 
thereof,  exc^  tbe  amount  of  the  tax  Im- 
posed by  section  112,  but  tbe  orphans'  court 
Is  required  to  fix  the  commissions^  and  It  is 
on  the  commissions  fixed  by  the  court  that 
he  is  required  to  pay  the  tax. 

In  flxliv  the  commissions  of  an  executor 
the  orphan^  court  properly  loolu  to  the  na- 
ture and  extent  of  tbe  executor's  labor,  with 
the  aim,  of  course,  of  allowing  audi  com- 
niieslons  as  will  be  a  fair  compensation  for 
bis  servlceB  rendered  in  fbe  administration 
of  the  estate;  and,  within  the  limits  pre- 
scrltwd  by  section  6,  art  83,  tbe  amount  to 
be  allowed  Is  at  the  discretion  of  the  court . 


Where  a  lower  tribunal  is  diarged  with  tbe 
perftwmance  of  duties.  In  the  dlseha^  of 
which  it  Is  clothed  with  discretloo.  In  the 
absence  of  dear  and  satisfactory  proof  of  Its 
refusal,  or  of  soch  arbitrary  craiduct  ss 
amounts  to  a  refusal,  to  exercise  that  dis- 
cretion, Ita  action,  within  the  limits  of  the 
discretion  vested  in  it,  cannot  be  controlled 
or  reviewed  on  an>eal.  McCirea  v.  Bobrats, 
88  Md.  288,  48  Atl.  89,  44  L.  a  A.  485.  In 
the  case  of  Wilson  v.  Wilson,  8  Gill  ft  J., 
on  page  28,  the  court  said:  "The  law  has 
fixed  a  minimum  of  6,  and  a  maximum  rate 
of  commission  of  10,  per  cent  to  be  allowed 
to  executm  and  administrators,  with  a  dis- 
cretion vested  In  the  orphans'  court  restrict- 
ed only  by  those  limits,  and.  the  court  In  al- 
lowing a  commlHSion  of  7^  per  cent  hav- 
ing acted  within  tbe  scope  of  that  discretion, 
we  do  not  tbink  we  have  any  power  to  dis- 
turb tbe  decision,  or  to  review  what  has 
been  done  In  that  respect  The  various  cir- 
cumstances determining  the  amount  of  com- 
mission proper  to  be  allowed  cannot  appear 
to  this  court  and  every  case  must  be  gov- 
erned by  Its  own  peculiar  circumstances, 
subject  only  to  the  restrictions  already  men- 
tioned." In  tbe  case  of  Handy  v.  Collins. 
60  Md.  229,  45  Am.  Rep.  725,  wbere  tbe  will 
provided  that  the  executrix  should  be  allow- 
ed reasonable  commissions,  counsel  for  tbe 
appellant  earnestly  insisted  that  the  testator 
meant  that  she  should  have  reasonable  com- 
pensation for  her  services,  to  be  determined, 
not  by  discretion,  but  by  the  facts  In  the 
case  as  shown  by  evidence,  and  that  the 
amount  to  be  allowed  her  should  be  ascer- 
tained by  the  court  in  tbe  ordinary  way,  upon 
testimony  taken  l>efore  it  and  that  Its  finding 
and  judgment  should  be  the  subject  of  appeal 
and  review,  but  the  court  held  that:  "The 
law  declares  tbxt  commissions  to  executors 
and  administrators  shall  be  at  the  discreti<m 
of  the  orphans'  court  not  under  5,  and  not 
exceeding  10,  per  cent  (Ck>de  I^b.  Oen.  Laws 
3904,  art.  93,  I  5),  and  it  Is  clearly  settled 
that  the  rate  fixed  by  that  court  in  the  ex- 
ercise of  this  discretion,  within  the  preacrib. 
ed  limits,  is  not  a  subject  of  review  or  ai»> 
peal."  Again,  In  the  case  of  Dalrynqde 
Gamble,  68  Hd.  166,  11  Atl.  718,  where  tbe 
administrators  had  passed  their  account  In 
which  they  were  allowed  for  cwtaln  snr- 
ices,  expenses,  attorney's  fees,  and  costs^  and 
10  per  cent  commissions,  and  the  orphan^ 
court  on  abdication  strudc  out  the  order  ot 
approving  the  account  and  passed  an  order 
disallowing  the  claims  for  costs,  etc:,  and  re- 
ducing the  commissions  fn»n  10  to  7  per 
cent,  oa  an>eal,  dealing  with  ttie  order  re- 
ducing the  commissions,  tbe  court  said: 
*'Wben  the  account  was  reviewed,  tb»  allow- 
ance of  commi88l<mB  was  stricken  down,  and 
fixed  at  7  per  c«it  It  Is  contended  that,  the 
rate  havtog  been  fixed  at  10  per  o«t,  the 
administrator  at  once  accounted  with  the 
state  and  paid  tax  thereon  at  that  rate,  and 
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OLBt  the  court  could  not  afterward!  alter  It 
Tbe  court,  bavliig  full  poww.  for  good 
cause  a^KarlDc  to  thMn,  to  re^ew  Its  ac- 
tloD  (Re  Estate  of  Stratton,  46  Ifd.  661). 
did  so,  and  that  qnestlon  Is  not  rerlewable  In 
tUs  conrt  Handy  t.  Collins,  00  Md.  22».  46 
Am.  R^.  726.  The  question  of  ccnnmlssi<»B 
It  entirely  in  the  discretlmi  of  the  w^an^ 
coort,  except  so  far  as  It  Is  limited  by  law, 
and  no  qaestltm  Is  presented  of  the  court's 
transcending  the  limit  In  respect  to  allow- 
ance. If  the  appellant  has  paid  the  state 
too  much,  he  must  take  snch  steps  as  are 
open  to  Urn  to  get  It  refonded.**  18  Oy&  v- 
lies. 

The  record  in  this  case  does  not  show  that 
the  orphfliiB'  court  refused  to  exercise  the 
discretion  Tested  In  it  by  section  6.  On  the 
coDtrary,  the  appellant  states  In  his  peti- 
tion tiled  in  that  court  that,  when  the  ac- 
count was  taken  back  to  tbe  conrt  by  the  reg- 
ister of  wills,  It  refused  to  pass  the  acconnt, 
OQ  the  ground  that  the  commissions  allowed 
him  vere,  in  the  oplnimi  ot  the  court,  insuffl- 
cieut  The  attratlrai  of  the  conrt  having 
been  directed  to  the  qaeetion  of  conmilnions, 
it  reviewed  Its  actltm  in  Indorsing  the  ac- 
coxmt  **0.  K."  and,  exercising  the  discretion 
given  it  by  law,  passed  the  order  fixing  the 
commissions.  Nor  does  it  app^^r  from  tbe 
record  that  In  determining  tbe  commissions 
to  be  allowed  the  executor,  the  orphans' 
(ourt  acted  arbitrarily  or  capriciously,  unless 
n-e  are  to  conclude  that  It  did  so  from  tbe 
fact  that  the  ccanmlBslons  allowed  were  In 
excess  of  those  claimed  by  tbe  executor,  or 
from  the  fact  (as  stated  In  the  appellant's 
petition)  that  no  testimony  was  beard  before 
It  made  Its  decision.  As  we  have  said,  the 
law  requires  tbe  orphans'  court  to  fix  the 
rommlBslons,  and  in  the  discharge  of  that 
duty  It  is  not  limited  by  the  commissions 
claimed  by  the  executor,  and  there  is  no 
rule  of  law  or  practice  in  this  state  requiring 
tbe  orphans'  court  to  hear*  testimony  as  to 
tbe  services  rendered  by  the  executor  In  the 
administration  of  an  estate.  In  order  to  fix 
the  commissions  to  be  allowed  him.  The 
loventorles,  list  of  debts,  and  reports  requir- 
ed by  law  to  be  filed  (Lintblcum  v.  Polk,  93 
Md.  93,  48  Atl.  842).  and  the  executor's  ac- 
count disclose  the  amount  and  character  of 
the  estate,  and,  except,  perhaps.  In  rare  cases, 
the  nature  and  extent  of  the  executor's  serv- 
ices in  the  administration  of  tbe  estate,  from 
whldi  the  court  can  readily  determine  tbe 
proper  commissions  to  be  allowed  as  com- 
pensation for  such  services.  We  cannot  pre- 
rame  that  the  orphans*  court  acted  arbi- 
trarily, but,  as  was  said  In  Ex  parte  Shipley, 
4  Md.  493:  '*We  must  presume  that  the 
court  properly  exercised  Its  powers,  until 
the  contrary  appears.** 

The  cases  of  Bx  parte  Shipley,  supra,  Por- 
ter V.  l^anus,  12  Md.  283  (in  which  the  rec- 
ords did  not  ^w  that  the  orphanr  court 


acted  arUtrarilyt  and  tbe  a[v>eals  wer?  dis- 
missed), and  C(nisotidated  Gas  Company 
Baltimore  Oity.  101  Md.  641,  61  Atl.  632,  t 
L.  R.  A.  (N.  8.)  268,  109  Am.  St  Rep.  684,. 
rtfMTSd  to  by  counsel,  so  far  as  tb^  toudi 
the  questions  Involved  in  this  appeal,  sre  not 
at  all  In  conflict  with  the  views  hovln  ex- 
pressed or  tbe  authorities  we  have  cited. 
Assuming  that  the  orphans*  court  disposed 
of  the  executor's  petition  without  hearing- 
testimony  (as  stated  in  the  apptf lant's  brief, 
but  whlcdi  does  not  appear  frmn  the  record), 
there  Is  no  allegation  In  the  petition  of  any 
fact  important  to  be  known  by  tbe  court  Id 
fixing  the  commissions  to  be  allowed,  or  that 
required  the  court  to  review  Its  action  In 
passing  the  order  of  March  26th.  The  al> 
legations  are.  In  substance,  that  the  court 
passed  tbe  order  fixing  the  commissions  with* 
out  hearing  testimony  as  to  the  services  ren- 
dered, and  that  tbe  commissions  allowed  are. 
In  the  opinion  of  the  petitioner,  "excessive 
and  unjust."  Tbe  court,  as  stated,  was  not 
required  to  hear  testimony  as  to  the  services 
rendered  by  the  executor  before  fixing  the- 
commissions,  and  the  fact  that  commiBslons 
fixed  by  it  were,  In  the  opinion  of  the  ex- 
ecutor, excessive  U  no  reason  why  It  should 
be  required  to  do  so,  If,  after  considering  tbe 
petition,  it  was  satisfied  wttii  Its  previous 
judgment  in  tbe  matter. 

We  see  no  objections  to  tbe  order  "allow- 
ing 2  per  cent,  commissions  on  the  whole- 
estate";  tbe  allowaoee  being  within  the  lim- 
its of  section  S,  art.  93. 

The  appeal  In  this  case  must  be  dismissed. 

Appeal  dismissed. 


COLLINS  v.  SOUTH  PENN  OIL  CO. 

(Supreme  Court  of  Pennsylvania.    Nov.  2, 
190a) 

1.  MXKU  AND  HXITBBALS  (|  66*)— OSAITTS  AlVfr 
RSSEBVATIOnS   OS  RlOITrS— GONSTBUOTIOIT. 

Owners  of  land  executed  a  20-year  oil  and 
gas  lease,  and  thereafter  agreed  to  extend  or 
make  a  new  lease  tor  10  years  from  the  expira- 
tion of  the  oi^nal  lease  upon  the  same  terms. 
Sntwequently,  they  executed  a  deed  reserving 
to  themselves  ail  tbe  oil  and  gas  from  the  date 
of  the  deed  to  the  expiration  of  the  extension  of 
the  original  lease,  and  also  the  right  to  execute 
a  new  lease,  upon  the  same  terma  as  the  oti^ 
inal  lease,  for  10  years  after  its  expiration. 
Held,  tbat  the  reservation  made  by  tbe  owners 
n-aa  for  tbe  purpose  of  retaining  tbe  rights 
Trhlcb  they  hao  in  tbe  lease  until  toe  expiration 
of  tbe  ortginal  lease,  and  then  to  extend  th& 
same  for  10  years. 

[Ed.  Note.— For  other  casea,  see  Mines  and 
Minerals,  CenL  Dig.  |  154 ;  Dec.  Dig.  S  65.*] 

2.  Mines  a.nd  Mihbka.L8  (|  83*)— CoffTBAcr 
TO  Lease— CoNsraucnow. 

One  of  the  lessees  in  a  lease  of  oil  lands 
parted  with  all  Interest  therein,  and  thereafter 
purchased  a  fourth  interest  in  the  fee  of  land 
other  than  that  covered  by  the  original  lease. 
Thereafter  tiie  owner  d  tbe  land  covered  by  the 
original  lease  oontraeted  In  writing  with  the 
owner  ct  the  me-fourth  interest  In  tbe  other 
land,  in  which  it  was  ledted  that  he  was  a  part 
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ownez  In  meh  land,  end  agreed  that,  when  he 
became  owner  of  the  three-fourths  ot  such  land, 
he  would  extend  the  original  lease  to  the  owner 
-of  the  Quarter  interest,  aud  the  latter  agreed  to 
«arrenfer  a  certain  interest  in  the  oil  produced 
as  provided  by  the  original  leaae.  Held,  that 
-8u(£  agreement  referred  only  to  the  fourth  in- 
terest In  the  land  purchased,  and  not  to  the 
land  covered  by  the  original  lease  in  wbidi  the 
lessee  bad  no  further  interest. 

[Ed.  Note.— For  other  cases,  see  SOnes  and 
Minerals,  Dec  Dig.  $  83.*] 

Appeal  from  Court  of  Common  Pleas,  For- 
mat County. 

Ejectment  l^"  Truman  D.  Collins  against 
the  Sontli  Penn  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

The  court  charged  In  part  as  follows: 
**0n  September  80,  1876,  John  Taggart  and 
-others  made  a  lease  to  J.  B.  Agnew  for  the 
purpose  of  exploring  for  oil  and  gas,  and  per- 
haps other  minerals,  for  the  term  of  20  years, 
which  would  make  the  lease  expire  on  Sep- 
tember 80,  1895.  Some  time  in  1880.  these 
same  lessors  entered  into  an  agreement  with 
the  North  Penn  Oil  Company;  the  company 
having  acquired  in  the  meantime  the  Interest 
of  J.  B.  Agnew.  This  agreemeait  Is  dated  In 
1890.  The  day  and  month  Is  left  blank,  but 
it  Is  acknowledged  on  November  6,  1890,  and 
recorded  June  6,  1891.  I  may  state  at  this 
time  that  this  agreement  was  for  the  ezten- 
«lon  or  making  ot  a  new  lease,  extoidlng  this 
or^llnal  lease  made  Septonber  80,  1875,  to 
J.  B.  Agnew.  This  agreement  was  to  extend 
or  make  a  new  lease,  extending  the  time  10 
years  b^ond  the  20  years  which  it  had  to 
run.  On  I>eceml>er  S,  1892,  Thomas  M.  Arm- 
strong,  trustee,  and  Andrew  J.  Armstrong, 
and  others,  made  a  conveyance  of  the  inter- 
ests which  they  had  In  the  land  that  was  de- 
scribed, or  certain  parts  of  the  land  which 
was  described  in  the  original  lease,  to  J.  B. 
Agnew,  and  In  that  tliey  make  a  reservation 
which  I  will  allude  to  a  llttie  later.  And  I 
may  stats  here  that  all  the  other  owners, 
or  their  h^rs  or  assigns  that  are  named  as 
the  grantors  In  the  or^^l  lease  to  J.  B. 
Agoew,  made  a  conveyance  similar  to  the  one 
to  which  I  have  called  your  attention,  to  Mr. 
OoUlns,  the  plafntlfl  In  this  case.  In  all  but 
one  of  those  conveyances,  the  exception  and 
reservation  is  the  same  as  contained  in  the 
deed  to  which  I  have  Just  called  your  atten- 
tion, dated  In  1882.  The  exception  In  that 
deed  Is  as  follows:  'Excepting  and  reserving 
unto  the  said  partial  of  the  first  part,  their 
hrirs,  executors,  administrators  and  assigns, 
all  the  oil  and  gas  In  said  prcanlses,  with  the 
right  to  bore,  explore,  dig,  produce  and  re- 
move the  same,  from  this  date  iip  to  and 
Including  S^»tember  SO,  190S,  with  the  right 
and  privilege  In  said  parties  of  the  first  part 
to  receive  all  rents,  it^altles,  Issues  and  prof- 
its due  or  to  become  due  by  reason  of  a  ce^ 
tain  lease  heretofore  executed  by  the  then 
owners  of  the  land,  namely,  John  Taggart  et 


aL,  to  J.  B.  Afnev,  dated  Scptembw  80, 1S76» 
and  recorded  in  Vorsst  county.  In  Deed  Book, 
vol.  1%  p.  B7,  subject  to  irtOch  this  deed  la 
made.'  8o  far  this  reservation  Is  lAaln  and 
clear,  and  reserves  to  the  grantors  In  this 
deed  all  the  r^ts  which  they  bad  whoi  th«y 
made  the  lease  to  J.  B.  Agnew,  and  the  right 
to  rec^Te  one-elghtii  <tf  the  oil  that  mii^t  be 
moduced  nfider  that  lease.  But  it  goes  on  to 
state:  *And  also,  the  right  in  said  parties 
of  tlie  first  part  to  execute  a  new  lease  or 
leases  to  the  present  own^  of  said  lease  or 
any  other  person  or  persons  th^  may  desire, 
upon  the  same  terms  and  omdlticms  contain- 
ed In  said  lease  of  S^tember  dO,  1875,  at  any 
time,  for  the  term  of  ten  years  after  the 
expiration  of  said  last-mentioned  lease,  in 
which  said  new  lease  or  leasee  the  rents,  roy- 
alties, profits  and  benefits  shall  likewise  ac- 
crue to  and  be  payable  to  said  parties  of  the 
first  part  hereto,  their  heirs,  executors,  ad- 
ministrators and  asBlgns.' 

"You  will  observe,  gentlemen,  that  In  this 
clause  the  partis  reserve  the  right  to  execute 
a  new  lease  or  leases  to  the  present  owner  of 
said  lease  or  any  other  person  or  persons.  Now, 
by  the  terms  of  their  agreement  which  they 
made  in  1890,  they  agreed  to  extend  or  make 
a  new  lease  for  the  period  of  10  years  from 
September  80,  1895,  the  date  upon  which  the 
lease  above  described  wUI  expire.  This  agree- 
ment recites:  'Now  therefore  this  agreement 
wltnesseth  that  the  said  parties  of  the  first 
part,  for  and  in  consideration  of  the  sum  of 
one  dollar  to  them  in  hand  well  and  truly 
paid,  by  the  North  Penn  Oil  Company  at  and 
t>efore  the  sealing  and  delivery  hereof,  the 
receipt  of  which  is  hereby  acknowledged  and 
of  the  purchase  by  said  company  of  the  inter- 
est of  the  parties  of  the  first  part  In  the 
leasehold  above  described,  have  covoianted 
and  agreed,  and  by  these  presents  do  cove- 
nant and  agree,  to  demise  and  lease  to  the 
said  North  Penn_OIl  Company,  Its  successors 
and  assigns' — and  then  goes  on  to  describe. 
Now,  Qentlemeu,  the  parties  In  makteig  this 
reservation,  and  surely  the  person  drawing 
the  reservation,  had  In  mind,  and  he  was 
drawing  It  for  the  grantors  named  in  the 
deed,  and  they  had  In  mind,  the  fact  that 
they  had  agreed  to  make  a  lease  extending 
the  time  from  September  80,  1895,  for  the 
period  of  10  years,  and  were  careful,  in  my 
opinion,  to  reserve  the  right  to  do  what  tbey 
had  agreed  to  do  In  1890,  when  tbey  made 
the  agreement  with  the  North  Penn  Oil  Com- 
pany. This  deed  was  made  in  1892,  two 
years  later,  and  in  the  Judgment  of  the  court; 
when  tbey  made  this  resOTatlcm,  this  lan- 
guage was  for  the  purpose  of  retaining  to 
themsdves  the  right  to  do  what  th^  had 
agreed  to  do  In  that  agreemoi^  and  they 
probably  had  bi  mind  at  that  time  that  it 
was  Incumbent  upon  them  by  the  terms  or 
that  agreement  to  make  a  lease  whoi  1885 
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ibonld  KrAn,  the  ttme  d  the  es^lntioii  of 
tbe  lease.  It  was  perhaps  not  necessary  that 
that  abonld  be  done— this  agreement  mlcht 
be  treated  as  an  ertmaloin.  But  in  our  jnAg- 
ment  that  la  what  the  parttea  meant  when 
th^  made  that  resKvatlon.  They  go.w  to 
Bay:  'Upon  tbe  same  terms  and  conditions 
contained  In  said  lease  of  September  80, 1876. 
at  any  time  fw  the  term  of  10  yean  after 
the  ^tension  of  said  last-moitioned  lease.' 
Here  again  the  allusion  is  to  the  'last-men- 
tioned lease,*  and  the  explratlim  of  that  lease 
—the  expiration  of  the  time  which  that  lease 
has  to  ran— ends  September  SO.  1895,  and  it 
Is  to  be  10  years  from  the  expiration  of  that 
lease.  Therefore  we  are  dearly  of  the  opin- 
ion that  this  reservation  made  by  the  gran- 
tors In  those  deeds,  with  the  one  exception.  Is 
for  tbe  purpose  of  retaining  the  rights  which 
they  bad  in  tbe  lease  until  September  80, 
1895,  and  then  for  the  purpose  of  extending 
the  time  for  the  period  of  10  years.  This  Is 
very  dear.  In  our  Judgment,  and  It  Is  the 
duty  of  the  court  to  construe  written  Instru- 
ments. However  much  we  would  desire  to 
throw  this  dnty  upon  the  Jury,  we  cannot 
It  is  our  duty  to  construe  written  instru- 
ments, and  it  is  our  opinion  that  the  exten- 
sion of  time  mentioned  in  this  resenratlon  is 
for  tbe  period  Of  10  years  after  September 
30,  1895. 

"This  brings  us  to  the  consideration  of  the 
contract  between  T.  D.  Collins,  the  pialntllt, 
and  J.  B.  Agnew,  made  on  December  10, 1805. 
This  contract  Is  not  so  clear  to  our  mind  as 
tbe  others.  The  meaning  Is  more  obscure. 
The  preamble  in  the  contract  recites  an  own- 
ership by  the  parties  In  213  acres  In  the 
northeast  comer  of  warrant  No.  3,197.  Tbe 
next  paragraph  of  the  contract  proper  alludes 
to  this  same  lease  which  was  made  to  3.  B. 
Agnew,  September  80.  1875,  and  expired  on 
September  80,  1885,  and  Uiat  the  extension 
wonid  not  e^lre  imtll  Septanb^  80,  1905. 
This  part  of  tlw  agreement  alludes  to  that  con- 
tract, as  we  have  aald.  I  may  as  well  read 
the  paragraph,  and  you  will  get  It  more  clear- 
ly: *Now  tills  agreonent  wltnesseth:  That 
the  said  T.  IX  Collins,  in  considoatlon  of 
the  sum  of  <me  dollar,  ^rees  that  as  soon  as 
be  shall  become  In  posseeslon  as  owner  of  the 
full  three>fovrtb8  of  the  abovedeacrlbed  218 
acres  of  land,  that  he  wHl  then  either  ex- 
tend the  above  said  lease  according  to  tbe 
terms  and  conditions  thereof  or  make  a  new 
lease  according  to  the  terms  of  tbe  said  orig- 
inal lease  to  the  said  J.  B.  Agnew,  from  and 
after  September  30, 1905,  for  so  long  a  period 
as  oil  is  procured  on  said  premises,  and  the 
coDditioDs  of  said  lease  are  complied  with,  re- 
serx'lDg  to  himself  the  same  royalty  and 
rights  reserved  to  said  first  parties  In  the 
original  lease,  being  one-eighth  of  all  the  oU 
produced  on  said  leaser*  He  had  succeeded 
to  tbe  ownership  of  the  land  of  tbe  lessors 
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In  that  OTlglnal  lease,  and  this  cSanse  which 
I  have  Jnst  read  to  yon  woidd  eeem,  taking 
Its  twms  literally,  to  renew  or  to  agree  to  re* 
new  or  make  a  new  lease.  We^  however,  are 
vnaUe  to  come  to  the  conclusion  that  that 
was  'the  meaning  of  tbe  parties.  One  reascm 
that  leads  to  that  conclusion  is  the  last  para- 
graph, hi  which  J.  B.  Agnew  agren  that  Mr. 
Ck>Ulns  shall  have  three-fourths  of  the  one- 
eighth  rt^ty  reserved.  That  would  give 
him  mwa  than  3.  B.  Agnew  had  the  power  to 
give  If  the  intention  was  a  roiewal  of  the 
lease  or  making  a  new  lease,  accordli^  to  the 
terms  of  that  original  lease,  which  would 
cover  the  218  acres  in  the  northeast  comer 
of  8,197,  then  Agnew  had  power  to  make  such 
an  agreement,  bnt  he  had  not  the  power  to 
make  the  agreemoit  giving  that  amount  to 
Mr.  Collins  In  the  other  lands  covered  by  that 
original  lease.  And  taking  the  whole  paper 
into  ccmslderatton,  the  recitation  of  the  land 
in  the  preamble,  which  would  seem  to  be 
the  land  that  tb^  were  contracting  about, 
we  are  constrained  to  bold  that  this  agree* 
ment  relates  only  to  the  218  acres  in  the 
northeast  comer  of  warrant  8,107." 

Argued  before  MITOHEILL,  a  J.,  and 
FELL,  BBOWN,  MESTREZAT.  POTTBB. 
ELKIN,  and  STBWART,  33. 

W.  B.  Rice,  A.  0.  Brown,  W.  D.  Hinckley, 
and  J.  H.  Alexander,  for  appellant  Peter  M. 
Speer,  T.  F.  RItchey,  M.  A.  Carrlnger.  and 
J.  W.  Klnnear,  for  appellee. 

FEB  GURIAlC  The  judgment  is  affirmed 
on  the  charge  of  the  learned  judge  below. 


mTOHELL  V.  EMMONS. 

(Suprsme  Judicial  Court  of  Maine.    March  7, 

1908.) 

1.  New  Tbial  (I  113*)  —  Motion  —  Whebi 
Mads— "CouBT.'' 

A  motion  under  Rev.  St.  c.  84.  8  53,  to  set 
aside  a  verdict  on  the  ground  of  newly  discover- 
ed evidence.  In  order  to  b«  properly  before  the 
law  court,  must  be  made  la  court,  and  the  term 
"conrt,"  aa  applied  to  actions  at  law,  meana 
court  in  session.  A  jostiee  in  vacation  Is  not 
tbe,  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig,  S  113.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1672-1682 ;  vol.  8,  p.  7622.] 

2.  New  Trial  ((  157*)— Motion— Hearirg— 

"JUSTICX." 

When  a  motion  Is  made  under  Rev.  St.  c. 
84.  8  68,  to  set  aside  a  verdict  on  the  gronnd 
of  newly  discovered  evidence,  the  statute  re- 
quires that  the  testimony  respecting  the  alle- 
gations of  the  motion  "shall  be  heard  and  re- 
ported by  the  justice,"  meaulng  the  Justice  pre- 
siding at  the  term  when  the  motion  Is  filed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  817;  Dec.  Dig.  S  157.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p»  3906.] 

3.  New  Tbial  (S  157*)— Obdeb  to  Take  Evi- 
dence, 

Rule  17  of  the  Supreme  Judicial  Court  pro- 
vides, among  other  things,  that  "when  a  moCit/Q 
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for  a  Dew  trial  Is  made  for  any  other  cause" 
than  that  the  verdict  is  against  law  or  evldenee, 
"the  evidence  in  support  thereof  shall  be  tafcea 
within  SQch  time  and  in  snch  manner  as  the 
court  at  the  next  ensuing  term  shall  order,  or 
the  motion  will  be  r^rdea  as  withdrawn."  No 
power  is  conferred  ui>on  a  Justice  in  vacation 
to  make  such  order. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  8  317;  Dec.  Dig.  S  157.*] 

4.  New  Tbiax.  (8  108*)— Nbwlt  Diacovbekp 

EVIDEHOK— MATEBIALITY. 

The  rule  governing  a  motion  to  have  a  ver^ 
diet  set  aside  on  the  ground  of  newly  diecovered 
evidence  is  that,  before  the  court  will  ^rant  a 
new  trial  upon  this  ground,  the  newly  discover- 
ed testimony  must  be  of  aach  chsracter,  weight, 
and  value,  considered  in  connection  with  the  ev- 
idence already  in  the  case,  that  It  seems  to  the 
court  probable  that  on  a  new  trial,  with  the  ad- 
ditional evidence,  the  result  would  be  changed ; 
or  it  must  be  made  to  appear  to  the  court  that 
injustice  is  likely  to  be  done  if  the  new  trial  is 
refused.  It  is  not  sufficient  that  there  may  be 
a  possibility  or  chance  of  a  different  result,  or 
that  a  jury  might  be  indnced  to  give  a  different 
verdict.  There  must  be  a  probability  that  the 
verdict  would  be  different  upon  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent.  Z>Ig.  {  226;  Dec.  Dig.  (  108.*] 

6.  Bales  ({  897*)— Breach  of  Wabbantt— 

evidbncb. 

In  the  case  at  bar.  which  was  an  action  to  re- 
cover the  purchase  price  of  a  pair  of  horses  sold 
by  the  defendant  to  the  plaintiff,  the  trade  having 
been  rescinded  by  the  plaintiff  because  of  breach 
of  warranty  by  the  defendant,  the  verdict  waa 
for  the  plaintiff,  and  the  defendant  filed  a  mo- 
tion for  a  new  trial.  Held  that,  while  the  evi- 
dence at  the  trial  was  contradictory,  yet  the 
jury  were  justified  In  finding  a  warranty  on 
the  part  of  the  defendant  ana  a  breadi  of  the 
same. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  >  1136;  Dec  Dig.  f  897.*] 

6.  New  Tbiai.  (f  104*)— Nkwlt  Disco  vebto 
Evidence. 

Also,  in  the  case  at  bar,  the  defendant  filed 
a  motion  for  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence.  This  motion  was  not 
properiy  before  the  law  court,  bnt  for  reasons 
stated  in  the  opinion  the  law  court  conclnded 
to  consider  the  newly  discovered  evidence. 
Held,  that  the  newly  discovered  evidence  was 
merely  cnmnlative  on  the  question  of  breach  of 
warranty,  and,  bad  the  ssme  or  Its  equivalent 
been  offered  at  the  trial,  it  is  not  probable  that 
a  different  verdict  would  have  been  rendered. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f  218;  Dec  Dig.  f  104-*] 

(OfficUl.) 

On  Motion  from  Supreme  Judicial  Court, 

Yorli  County. 

Action  by  William  A.  Mitchell  against  Jolin 
Collins  Emmons.  Verdict  for  plaintiff.  Mo- 
tions by  defendant  for  new  trial.  Overruled 
and  judgment  oa  the  verdict. 

AsBumpsIt  to  recover  fSOO,  the  purchase 
price  iwiil  hy  the  plaintiff  to  the  defendant 
for  a  pair  of  horses ;  tiie  trade  having  been 
resdnded  by  the  plaintiff  becatiae  of  a  breach 
of  warranty  by  the  defendant  * 

The  first  and  principal  count  In  the  plain- 
tiff's declaration  was  as  follows: 

"In  a  plea  of  the  case,  for  that  the  plain- 


tiff, at  said  Eennebunk,  heretofore,  to  wit, 
upon  the  lOtb  day  of  May,  A.  D.  1906,  paid 
to  the  defendant  a  certain  sum  of  money,  to 
wit,  9300,  and  received  Into  his  poesesslon  a 
certain  pair  of  horses.  That  previous  to  the 
payment  of  the  said  money  and  the  receipt 
of  said  horses,  said  defendant  claimed  to  be 
the  owner  of  said  horses,  to  have  worked 
them  upon  bis  farm  doing  ail  sorts  of  worl^, 
such  as  hauling  and  backing  loads,  plowing, 
and  other  farm  work,  and  previous  to  said 
sale  of  said  horses  to  the  plaintiff  the  defend- 
ant represented  and  warranted  to  the  plain- 
tiff that  said  horses  were  sound  and  all  right 
In  every  respect,  that  they  would  work  on 
any  spot  or  place,  that  they  bad  done  all 
kinds  of  ordinary  work  for  the  defendant* 
and  that  they  were  indeed  and  truly  worth  a 
much  larger  sum,  to  wU;  t^OO,  than  defend* 
ant  required  plaintiff  to  pay  therefor.  That 
the  plaintifE,  expressly  relying  upon  the  afore- 
said statements  and  warranties  concerning 
said  horses  made  by  the  defoidant,  took  said 
horses  into  his  possession  and  paid  the  de- 
fendant therefor  said  aom  of  $300.  ai^  then 
and  there  believed,  on  account  of  the  said 
statements  and  warranties  <^  the  defendant, 
that  said  borsea  were  well  worth  «300,  that 
they  were  sound  in  every  respect,  would  or- 
dinarily wOTk  In  any  spot  or  idace  and  do 
and  perform  the  (sdinary  labor  and  services 
that  work  horses  nsnally  perform.  Tb» 
plaintiff  says  that  the  statements  and  war- 
ranties of  the  defUidant  were  false  and 
fraudulent  and  false  misstatemente.  Inasmuch 
as  one  of  said  horses  was  balky  and  would 
not  pull,  would  not  work  at  all,  although  the 
plalntUC  mai^  times  and  in  every  way  pos- 
sible tried  to  cause  said  horse  to  work  and 
perform  ordinary  services  such  as  a  work 
horse  usually  performs.  And  the  plaintiff 
alleges  that  thereaf  terwards,  to  wit,  upon  the 
29th  day  of  May,  A.  D.  1006,  after  negotia- 
tions and  conversations  with  the  defendant, 
he,  said  plaintiff,  rescinded  said  sale  and 
offered  to  return  and  deliver  to  the  d^endant 
at  his  bam  In  Kennebunk  said  horses,  and 
at  the  same  time  demanded  the  return  of 
said  $300,  but  tiut  said  defendant  refused 
to  accept  said  htvses  or  to  return  to  the  plain- 
tiff said  sum  of  $300.  And  the  plaintiff  al- 
leges that  by  reason  of  all  of  the  forcing 
an  action  has  accrued  to  him  to  hare  and  re- 
cover of  said  defendant  said  sum  of  $800  and 
interest  thereof  fnMn  the  said  2901  day  of 
May,  A.  D.  1906." 

The  declaration  also  contained  an  omnilras 
count  of  the  common  form,  together  wltti  a 
statranent  of  what  the  ^alntlff  would  ofTer 
to  prove  thereunder,  which.  In  stdtstance, 
was  the  facte  alleged  In  the  first  count 

Plea  the  general  issue,  with  brief  state- 
ment as  follows: 

*rrhat  he,  the  defendant,  never  represented 
and  warranted  to  the  idaintUf  that  said 
horses  were  sound  and  all  right  in  every  re- 
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spect  or  fliat  Ouv  would  woA  In  any  or 

place. 

"And  the  defendant  further  says  that, 
when  said  plaintiff  received  said  horses  at 
tbs  home  of  the  defendant  In  Kennebnnk, 
Bald  horses  would  work  In  any  spot  or  place, 
were  In  good  working  condition,  except  be- 
ing tired  from  a  hard  day's  work,  and  had 
doae  all  kinds  of  ordinary  work  for  the  de- 
foidant;  and  If  said  horses  wUI  not  work 
now  It  is  the  result  of  the  plalntlCTs  treat- 
ment of  said  horses,  or  from  some  other 
came  for  which  the  defendant  Is  In  no  way 
to  blame  or  responsible." 

Tried  at  the  January  term,  1907,  Supreme 
Jodlcial  Court,  York  county.  Terdlct  for 
plaintiff.  Hie  defendant  then  filed  a  general 
motl<»i  to  have  the  verdict  set  aside.  After- 
wards, to  wit,  October  16,  1907,  the  defend- 
ant also  filed  a  motlcm  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  and 
October  19,  1907,  a  Justice  of  the  Supreme 
Jadicial  Courts  in  racatlon,  Inned  the  follow- 
ing order  thereon: 

"It  Is  ordered  that  the  above  motion  be  al- 
lowed and  filed,  and  that  testimony  be  taken 
not  later  than  November  9,  A.  D.  1907,  be- 
fore Beesie  M.  Harmon  at  the  office  of  Judge 
Cleaves,  BIddeford.  Me."   

Argued  before  BMERT.  G.  Jh  and  WHITE- 
HOUSE,  SAVAGE,  8FEAB,  COBNISH,  and 
KING.  JJ. 

Cleaves,  Waterfaouse  &  Emery,  for  plaintiff. 
Jobn  Q.  Smith,  for  defendant 

CORNISH,  J.  Action  to  recover  $300.  the 
parchase  price  of  a  pair  of  horses ;  the  trade 
having  been  rescinded  by  the  plalntlfit  be- 
cause of  breach  of  warranty  by  defendant 
The  verdict  was  for  the  plaintiff.  Hie  de- 
ftedant  filed  two  motions  for  a  new  trial; 
one  (HI  the  ground  that  the  rerdlet  was 
against  the  evidence,  and  the  other  based  on 
newly  discovered  evidence. 

The  alleged  warrant,  whldi  was  oral,  did 
not  relate  to  the  soundness  of  the  horses, 
but  to  their  willingness  to  woA;  the  rep- 
resentation being  that  **th^  were  good 
horses,  all  would  work  anywhere." 

The  defendant  denied  both  the  warranty 
and  the  breach.  Was  there  a  warranty?  The 
testimony  on  this  point  Is  necessarily  meager. 
The  idalntiff  affirmed  It  The  defendant  de- 
nied it  The  only  testimony  outside  their 
respecUve  statements  Is  tSiat  of  Head,  who 
corroborates  the  plaintiff  to  s<»ne  extent 
The  Jury  bellev^  the  plaintiff,  and  we  think 
th^  were  Justified.  The  i^alntiff  bought 
the  borses  for  working  purposes  solely,  and* 
as  there  was  no  representation  as  to  their 
aonndneas,  it  is  hardly  probable  that  be 
would  have  paid  the  liberal  sum  of  fSOO  with- 
out  smne  satisfying  representation  and  as- 
snraiioe  as  to  tb^  abill^  and  willingness 
to  work,  and  without  even  making  inquiry  as 
to  the  tact,  as  the  id^eodant  claims.  The 
Jury  did  not  err  In  accepting  the  plaintiff's 
Version. 


T.  EMlCONa  823 

Am  to  the  breach  of  the  warranty,  the  evi- 
dence was  more  voluminous.  Three  wltnesa- 
es  beside  the  plaintiff  testified  to  the  balki- 
ness  of  one  horse  Immediately  after  the 
plaintiff  brought  the  team  home.  The  de- 
fendant  met  thla  with  seven  witnesses,  be> 
sides  himself,  who  testified  to  the  work  the 
horses  had  done  while  owned  by  the  defend- 
ant  and  the  absence  of  balkiness,  and  with 
a  veterinary  surgeon  and  three  other  semlr 
ezpertB,  who  testified  to  tbe  cause  and  effects 
of  lamlnitis,  to  which  they  attributed  the 
horse's  unwillingness  to  pull,  after  having 
had  a  hard  day's  work,  an  all-night  drive, 
and  one  day's  absolute  rest 

This  was  a  qnestion  peculiarly  within  the 
e^Krlence  and  Judgment  of  the  Jury,  and  we 
see  nothing  In  the  evidence  to  cause  us  to  dis- 
turb their  finding.  The  plaintiff  apparently 
acted  In  good  faltb.  He  wrote  the  defendant 
Immediately  after  he  had  wotted  the  horses 
and  discovered  the  difficulty  and  offered  to 
retam  them,  bnt  tbe  defendant's  reply,  while 
denying  all  charges,  was  of  that  evasive  and 
unsatisfactory  nature  that  fails  to  Inspire 
confidence  In  tbe  author.  The  first  motion 
cannot  be  sustained. 

The  second  motion  Is  not  properly  befon* 
us.  Tbe  statutory  provision  in  relation  to 
motions  for  new  trial  Is  as  follows; 

"When  a  motion  is  made  In  the  Saprane 
Judicial  Court  to  have  a  verdict  set  aside  as 
against  law  or  evidence,  a  r^rt  of  the  whole 
evidence  shall  be  signed  1^  the  presiding  Jus- 
tice; when  the  motion  Is  founded  on  any  al- 
leged cause  not  shown  by  the  evidence  r^rt- 
ed,  the  testimony  respecting  the  allegations 
of  the  motion  shall  be  heard  and  reported  1^ 
the  Justice,  and  the  case  shall  then  be  mark- 
ed law."   Rev.  St  c.  84.  I  68. 

The  motion  based  on  newly  discovered  evi- 
dence fails  within  tbe  latter  part  of  this  sec- 
tion, but,  like  that  governed  by  the  first  part, 
it  must  be  made  In  court  and  the  term 
"court,"  as  applied  to  actions  at  law.  means 
a  court  In  session.  A  Justice  In  vacation  is 
not  the  court 

The  distinction  la  carefully  observed 
throughout  the  statutes,  and  any  powers  to 
be  exercised  by  a  Justice  in  vacation  are 
granted  In  express  terms.  The  following  are 
Illustrations:  Application  tor  a  writ  of 
habeas  corpus  may  be  made  "to  tbe  Supreme 
Judicial  or  superior  court  in  the  county  where 
the  restraint  exists,  if  in  session;  if  not 
to  a  Justice  thereof;  and  when  issued  by  the 
court  It  shall  be  returnable  thereto;  but  if 
the  court  is  atljoumed  without  day,  or  for 
more  than  seven  days.  It  may  be  returned  be- 
fore a  Justice  thereof  and  be  heard  and  de- 
termined by  him."  Rev.  St  c.  101,  8  6.  The 
writ  itself  may  be  Issued  by  the  Supreme 
Judicial  Court  or  either  of  the  superior 
courts,  OF  any  of  the  Justices  thereof.  Bev. 
St  c.  101,  I  4.  "A  petition  for  a  writ  of 
mandamus  may  be  presented  to  a  Justice  of 
tbe  Sui^^^e  Judicial  Court  in  any  county 
in  term  time  or  vacatl<»i."   Bev.  St  c.  lOi, 
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1  17.  Notice  of  a  petition  for  review  "may 
be  ordered  bj  any  justice  of  th.e  Snpreme 
Jodidal  Ck}urt  in  term  time  or  vacation." 
Ber.  8t  c.  91,  i  2.  And  "on  preeentatlm  of 
«  petition  for  review,  any  Justice  of  said 
«ourt  may  in  term  time,  or  In  vacation,  stay 
execution  on  the  lodgment  complained  of,  or 
grant  a  supersedeas."    Bev.  Bt  c.  91,  {  5. 

The  same  distinction  is  recognized  with 
reference  to  filing  in  the  clerk's  office  docu- 
ments material  in  a  pending  suit  (Bev.  Bt  c. 
84,  8  22)  and  the  ordering  of  notice  upon  pro* 
ceedlngs  to  quiet  the  title  to  real  estate 
(Kev.  St  c.  106, 1  47,  and  Pub.  Laira  1907.  c. 
82.  I  1). 

The  general  power  of  ordering  notices  Is 
conferred  by  Bev.  8t  c:  84,  I  1,  In  these 

words: 

"When  it  appears  that  the  defendant  has 
not  had  sufficient  notice,  the  court  may  order 
such  furOier  notice  as  it  deems  proper. 

^'Any  Justice  of  the  Supreme  Judicial  or 
either  superior  court  may  order  notice  con- 
cerning any  civil  proceeding  In  or  out  of  term 
time,  directing  how  it  shall  be  given,  and 
such  order,  when  made  In  vacation,  shall 
be  indorsed  on  the  process." 

This  power  of  ordering  notices  in  vacation 
was  conferred  by  chapter  32,  p.  29,  Pub.  Laws 
1876,  prior  to  which  time  it  vested  in  the 
court  alone. 

The  term  "dvU  proceeding  or  process,"  as 
here  employed,  is  "a  generic  term  for  writs 
of  the  class  called  Judicial."  It  does  not  em- 
brace mere  motions  In  a  pending  cause.  Rule 
17  of  this  court  also  provides  that:  "When 
a  motion  for  a  new  trial  la  made  for  any 
other  cause  (than  that  the  verdict  is  against 
law  or  evidence),  the  evidence  tn  support 
thereof  shall  be  taken  within  Buch  time  as 
the  court  shall  order,  or  the  motion  will  be 
regarded  as  withdrawn."  No  power  is  con- 
ferred upon  a  justice  in  vacation  to  make 
such  order.  All  of  these  requirements,  both 
of  statute  and  of  rule,  were  Ignored  in  the 
present  case.  The  motion  was  not  filed  In 
court,  but  presented  to  a  Justice  in  vacation, 
after  two  tenns  had  Intervened  since  the 
trial,  and  the  order  of  the  Justice  that  the 
motion  be  allowed  and  filed,  and  the  evidence 
taken  before  a  designated  stenographer  prior 
to  a  given  date,  was  made  In  vacation. 

Moreover,  the  statute  requires  that  the 
testimony  respecting  the  allegations  "shall 
be  heard  and  reported  by  the  Justice,"  mean- 
ing the  Justice  presiding  at  the  term  when 
the  motion  Is  filed  (Rev.  St  a  S4,  8  63);  or, 
as  the  earlier  statute  had  It,  "shall  be  heard, 
examined  and  reported  by  the  Judge"  (Rev. 
St  1840-41,  tit  10,  c.  115,  i  101).  In  har^ 
mony  with  this  is  section  46  of  chapter  79, 
which  specifies  among  the  only  cases  that 
can  come  iMfore  the  law  court  "cases  in 
which  there  are  motions  for  new  trials  upon 
evidence  reported  by  the  Justice." 

No  certificate  of  the  justice  accompanies 
the  report  of  the  evidence  In  this  case,  and 
no  order  sending  It  forward  to  the  law  court 


It  is  signed  simply  by  lite  stenographer,  and 
no  testimony  appears  to  have  been  hear^  or 
reported  by  the  Justice,  as  the  Inr  reanlies. 
Bartiett  v.  Lewis,  58  Me.  SSa 

For  these  reasons  this  court  might  wifib 
propriety  dedlne  to  entertain  the  motion  as 
not  pro[>erly  before  It 
•  Inasmuch,  however,  as  this  point  was  not 
raised  by  the  opposing  counsel,  and  as  evi- 
dence under  the  motion  was  Introduced  by 
both  parties,  it  may  be  more  satisfactory  to 
consider  this  evidence  m  Its  merits. 

By  agreement  of  parties,  immediately  after 
the  trial  held  at  the  January  term,  1907,  the 
horses  were  sent  to  Boston  to  be  sold  at  pub- 
lic auction.  Without  the  knowledge  of  the 
plaintiff,  they  were  bid  in  hy  the  defendant 
on  February  6,  1907,  for  $100,  and  were  at 
once  shipped  to  the  defendant's  farm  in  West 
Kennebunk,  where  tney  have  since  been 
kept 

The  newly  discovered  evidence  seeks  to 
attack  the  verdict  along  two  lines:  First,  by 
showing  the  pitiable  physical  condition  of  the 
horses  at  the  time  they  were  bought  at  auc- 
tion by  the  defendant,  as  folding  to  explain 
the  reason  why  th^  did  not  pull  on  January 
13,  1907,  at  a  test  made  by  the  plaintiff  dur^ 
Ing  the  trial  in  the  presence  of  witnesses  who 
testified  to  the  fact:  and,  second,  by  showing 
that  since  the  repurchase  they  bad  never 
balked,  but  had  been  falttiful  workers.  The 
new  evidence  is  bulky,  covering  150  pages, 
while  the  testimony  taken  at  the  trial  covers 
only  62,  and  it  comes  from  9  witnesses  pro- 
duced by  the  defendant  and  from  6  produced 
by  the  plaintiff.  It  all  relates  to  conditions 
existing  and  facts  occurring  subsequent  to  the 
trial,  including  a  test  made  in  the  presence 
of  both  parties  on  November  6.  1907,  1^^ 
years  after  the  original  sale  on  May  10,  1906. 

While  such  evidence  may  In  certain  cases 
be  regarded  as  newly  discovered,  as  In  State 
V.  Terrlo,  98  Me.  17,  66  Atl.  217,  where  the 
evidence  of.  certain  mechanical  experiments 
with  rifle  and  shells  was  introduced  by  the 
state  at  the  trial,  without  sufficient  oppor- 
tunity for  the  defense  to  meet  It,  and  after 
conviction,  upon  a  motion  for  new  trla],  an- 
other expert  was  authorized  to  make  an  ex- 
haustive study  of  the  question  tn  order  to  test 
the  accuracy  of  the  conclusions  reached  by 
the  expert  for  the  state;  but  the  force  of 
such  evidence,  which  might  be  termed  newly 
occurring,  Instead  of  newly  discovered,  de- 
pends upon  the  circumstances  of  each  par- 
ticular case,  the  nature  of  the  Inquiry,  and 
tlie  kind  of  evidence  submitted.  Facts  of  a 
sdeutiflc  nature  might  stend  upon  a  differ- 
ent footing  from  ordinary  testimony. 

The  new  testimony  here  Is  merely  cumula- 
tive on  the  question  of  breach  of  warranty. 
We  fall  to  see  why  the  most  of  it  or  evidence 
equally  forceful,  could  not  have  been  pro- 
duced at  the  trial.  The  test  made  by  the 
defendant  in  November,  1907,  the  restilt  of 
which  Is  left  In  doubt,  could  probably  hare 
been  arranged  while  the  taorsea  were  in  the 
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plaintiff's  possession  at  some  time  between 
tbe  sale  In  Mar.  1^06,  and  the  trial  In  Jan- 
nary.  1907. 

Nor  are  we  greatly  impressed  wltb  the 
v^ht  of  the  new  evidence.  Had  It  or  Its 
equivalent  been  offered  at  the  trial,  we  do 
not  think  it  probable  that  a  different  ver- 
dict would  have  been  rendered. 

The  rnle  govmiing  snch  motions  has  been 
laid  down  in  a  recent  case  In  these  words: 
'Tbe  true  doctrine  Is  that,  before  the  court 
win  grant  a  new  trial  upon  this  ground,  the 
newly  discovered  testimooy  most  be  of  such 
rtiaracter,  weight,  and  value,  considered  in 
connection  with  the  evidence  already  in  the 
case,  that  it  seems  to  the  court  probable  that 
on  a  new  trial,  with  the  additional  evidence, 
tbe  result  would  be  changed;  or  it  must 
be  made  to  appear  to  tbe  court  that  Injustice 
Is  likely  to  be  done  if  the  new  trial  is  re- 
fused. It  Is  not  sufficient  that  there  may  be 
a  possibility  or  chance  of  a  different  result, 
or  that  a  jury  might  be  Induced  to  give  a 
differrat  verdict  There  must  be  a  probabil- 
ity that  the  verdict  would  be  different  upon 
a  new  trial."  Parsons  v.  Railway,  90  Me. 
S03,  52  Atl.  1000. 

Applying  this  rule  to  this  partlcQlar  caae, 
with  that  discretion  whldi  is  actuated  "by 
a  desire,  upon  the  one  hand,  to  put  an  end 
to  litigation  when  the  parties  have  fairly 
had  their  day  In  court,  and,  upon  the  other, 
to  prevent  the  likelihood  of  any  lajostlce  be- 
ing done,"  It  Is  the  opinion  of  tbe  court  that 
tbe  entry  should  be: 

Motions  overruled. 

Judgment  on  the  verdict. 


TRAVELERS'  INS.  CO.  v.  WATKINS,  Com'r. 

JBTNA  LIFE  INS.  CO.  7.  SAME. 
<8itpreiiw  Court  of  New  Jersey.  Dee.  1.  1908.) 

1  iRBCKAnCB  tt  188*)— IKOLUBIOH  OF  UfK 
AHD  ACCIDEMT  iHStTBASCE  —  AOTHOTOTT — 
SlATDTOBT  pBOViaiOBS. 

A  policy  of  lite  insurance  containing  pro^- 
sloiu  that  in  case  of  bodily  Injurlei  to  the 
insared  which  shall  prevent  bii  pnnalng  any 

Sinfnl  occupation,  toe  company  will  pay  for 
n  die  premiDDU  afterward  accruing  oa  tbe 
policy  is  in  violation  of  the  statute  of  this 
state  which  forbids  tbe  inclusion  of  life  Insur- 
ance and  hisunnce  against  bodily  Injury  or 
death  bj  accident  in  the  same  policy.  P.  I* 
1902.  p.  407  (P.  I*  1907,  p.  128). 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dee.  Dig.  1  138.*] 

Z  So,  also,  is  a  policy  containing  besides 
the  Qsnal  life  Insnrance  contract,  a  provision 
that  in  case  of  t>odily  Injury  to  tbe  insured 
eanring  itemianent  total  disability  to  jwrform 
any  woik  or  follow  any  occupation  for  compen- 
ntloQ  or  profit,  or  in  case  of  loss  hy  accident 
of  ejeslght,  bands,  or  feet,  the  insured,  in  lieu 
of  continaiiiK  the  poller,  may  at  his  option  re- 
eelTe  in  his  lifetime  its  face  value  in  20  annual 
Intt&llments,  or  a  life  annuity  of  a  stipulated 
anonnt,  to  he  ascertained  by  a  table  embodied 
in  the  policy. 
(SjUabus  by  tite  Court) 


The  JEtDa.  Life  Insurance  Company  and 
the  Travelers'  Insurance  Company,  having 
respectively,  submitted  to  one  Watklns,  com- 
missioner of  banking  and  Insurance,  proposed 
forma  of  policies  as  required  by  Laws  1907, 
p.  133,  c  72,  and  having  received  notice  of 
hla  disapproval  of  the  same,  brought  writs 
of  certiorari  to  review  his  action.  Ruling  of 
tbe  commisdoner  affirmed. 

Argued  June  term,  1908.  before  GARRI- 
SON, SWAYZB,  and  PARKER.  JJ. 

B.  T.  Llndabary,  for  prosecutors.  NelsoD 
B.  GadclU,  Asst  Atiy.  Gten.,  tor  defendant 

PARKER,  J.  Section  4  of  a  supplement  to 
tbe  general  Insurance  act,  being  chapter  72,  ik 
136,  Laws  1907,  provides  that  "no  form  of  poli- 
cy of  life  Insurance  shall  be  Issued  by  any 
d<Hnestic  company,  or  be  issued  or  delivered 
within  this  state  to  any  resident  thereof  by 
a  foreign  life  Insurance  company,  until  after 
such  form  shall  have  been  filed  with  the 
commissioner  of  banking  and  Insurance.  If 
the  commissioner  shall  at  any  time  notify 
any  company  of  his  disapproval  of  any  sucb 
form,  as  contrary  to  law,  speci&ing  partic- 
ulars, it  shall  be  unlawful  for  such  company 
thereafter  to  Issue  any  policy  In  the  form  so 
disapproved.  Such  disapproval  of  the  com- 
misaloaer  may  be  reviewed  by  a  writ  of  cer- 
tiorari." Pursuant  to  this  statute,  the  iEtt- 
na  Life  Insurance  Company  and  Travelers' 
Insurance  Company,  respectively,  submitted 
to  the  commissioner  proposed  new  forms  of 
policy,  and,  having  received  notice  of  bis 
disapproval  of  the  same,  have  brought  these 
two  writs  of  certiorari  to  review  his  action. 

The  two  forms  submitted,  one  by  each  com- 
pany, were  not  identical,  but  were  both  re- 
jected on  the  same  ground,  viz.,  that  each 
policy  combined  a  contract  for  life  Insur- 
ance with  one  for  Insurance  against  bodily 
Injury  by  accident,  contrary  to  tbe  prohibi- 
tion of  our  statute.  The  present  Inquiry  Is 
whether  the  commissioner  erred  In  this  find- 
ing. Section  1  of  the  "act  to  provide  for  tbe 
regulation  and  incorporation  of  insurance 
companies  and  to  regulate  the  transaction  of 
Insurance  busluess  In  this  state"  (P.  L.  1902;. 
p.  407),  as  amended  in  1907  (P.  L.  p.  128), 
specifies  13  general  classes  of  insurance  for 
which  companies  may  be  formed  in  this  state:. 
Those  pertinent  to  the  present  discusidon  are- 
classes  8  and  4,  viz. :  "(3)  Upon  the  lives  or 
bealtb  of  persons,  and  every  insurance  ap- 
pertaining thereto,  and  to  grant,  purchase  or 
dispose  of  annuities.  (4)  Against  bodily  in> 
jury  or  death  by  accident  (and  upon  the 
health  of  persons)."  The  clause  In  parenthe- 
sis was  added  by  the  amendment  of  1907. 
Section  2  provides  that  "no  company  shall  be- 
formed  for  tbe  purpose  of  engaging  In  any 
other  kind  of  Insurance  than  that  spedfled  Id 
some  one  of  the  subdivisions  of  the  preoe^ 
Ing  section,  or  more  kinds  of  Insurance  than 
are  specified  In  a  single  subdivision,  except 
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that  a  company  11U17  be  ftHmed  *  *  *  ^ 
for  the  pniposes  qteclfled  In  anbdlvlslcais 
third  and  fourth;  •  •  *  contracts  for 
each  of  the  kinds  of  Insurance  specified  in 
the  subdivisions  of  the  preceding  section  shall 
be  In  separate  and  distinct  policies,  except 
that  the  same  policy  may  embrace  risks  speci- 
fied In  sabdlTialons  fourth  and  fifth."  This 
exception  does  not  affect  the  present  case. 
The  two  prosecuting  companies  were  not  or- 
ganized In  New  Jersey,  but  were  admitted 
to  do  business  here  under  other  provisions  of 
our  law.  Their  admission  by  section  C8  of 
the  act  Is  limited  to  the  transaction  In  this 
state  of  "any  class  or  classes  of  Insurance 
authorized  by  this  act  to  be  transacted  by 
an  Insurance  company  of  this  state,"  and 
It  Is  not  pretended  but  that  all  the  restric- 
tions of  section  2  apply  to  the  prosecut- 
ors. It  will  be  seen  that  while  section  2 
does  not  forbid,  but  In  fact  expressly  al- 
lows, the  same  company  to  issue  both  life 
and  accident  policies.  It  prohibits  life  and  ac- 
cident risks  to  be  Joined  in  the  same  policy. 

This  brings  us  to  a  consideration  of  the 
frame  of  the  policies  in  question  and  es- 
pecially the  clauses  therein  which  were  held 
by  the  commissioner  as  Indicating  a  violation 
of  the  prohibition.  The  sample  form  sub- 
mitted by  the  Travelers'  Company  is  for  $10,- 
000  payable  to  the  beneficiary  in  20  annual 
installments  of  ^2B0  each,  and  one  year  after 
the  last  Installment  a  final  payment  of  $5,- 
000.  It  calls  for  an  annual  payment  of  fl86.- 
60  for  20  years.  After  various  provisions 
relating  to  loans,  change  of  beneficiary,  non- 
forfeitable prlvll^ee,  and  so  on.  comes  th4 
clause  specifically  ruled  on  by  the  commis- 
sioner, as  follows:  "Premiums  on  contract 
paid  by  company  If  insured  is  wholly  dis- 
abled, as  follows:  After  one  full  annual  pay- 
ment shall  have  been  made  and  before  a  de^ 
fault  In  the  payment  of  any  subsequent 
premium,  if  the  insured  shall  furnish  satisfac- 
tory proof  tiiat  be  has  become  wholly  dis- 
abled by  bodily  Injuries  or  disease  and  will 
be  pmnanently,  cmtinuoasly  and  wholly 
prevented  thereby  fbr  life  from  pursuing  any 
and  all  gainful  occupations,  tbe  company  by 
an  indorsement  In  writing  upon  this  contract 
will  agree  to  pay  tor  tbe  insured  tbe  premi- 
ums, if  any,  whi<A  shall  thereafter  become 
payable  during  the  continuance  of  sucb  dis- 
ability. In- any  snch  case  the  premiums  so 
paid  Shan  not  be  a  Uoi  on  this  contract  and 
the  cash  loans  and  the  values  of  tbia  contract 
in  the  schedule  on  the  seomd  page  hereof 
.shall  increase  in  the  same  manner  as  if  the 
premiums  were  being  paid  by  the  Insured. 
If  however,  the  Insured  shall  recover  so  as 
to  be  able  to  engage  in  any  gainful  occupa- 
tion during  the  premium  paying  period  the 
company's  obligation  to  pay  tbe  premiums 
shall  cease  and  the  insured  shall  resume 
payment  of  prranlums  in  accordance  with 
this  contract  on  the  first  premium  date  fol- 
lowing anch  recovery.   On  any  anniversary 


of  this  contract  this  provision  may  be  can- 
celed by  the  insured,  in  which  event  the  sub- 
sequent annual  premiums  will  be  reduced 
twenty-five  cents  for  each  one  thousand  dol- 
lars of  Insurance  hereunder  and  audi  reduc- 
tion will  be  indorsed  hereon."  In  the  agreed 
state  of  the  case  as  submitted  this  com- 
pany it  is  stipulated,  among  other  things: 
That  no  additional  premium  la  charged  for 
a  policy  containing  said  clause  to  that  charg- 
ed for  tbe  policies  not  containing  it,  but  said 
clause  is  offered  aa  a  gratuitous  privilege  or 
advantage  to  fiie  Insured,  and  that  tbe  privi- 
lege conferred  upon  the  insured  by  the  said 
disability  clause  to  cancel  the  same  on  any 
anniversary  date  of  the  said  policy  and  the 
reduction  upon  subsequent  pronimna  of  25 
coits  for  each  $1,000  of  insurance  was  incor- 
porated as  a  part  of  the  said  disattlUty  at  the 
request  of  the  Insurance  department  of  the 
state  of  Ohio,  to  be  used  by  said  d^artment 
In  a  measure  to  ascertain  the  present  worth 
of  future  contingent  obligations  assumed  by 
tbe  company  under  the  disability  provision  in 
addition  to  those  measured  by  Qie  mortality 
tables. 

Counsel  for  prosecutors,  however.  In  their 
brief  say  that  "one  more  benefit  or  contin- 
gency Is  added,  tbe  cost  of  which  Is  un- 
doubtedly capable  of  calculation,  and  Is,  of 
course,  embraced  in  the  premium."  In  oth- 
er words,  while  making  no  rednctI(Hi  of  pre- 
mium on  a  policy  not  containing  this  q>eclal 
clause,  the  company  finds  tbe  premium  on 
such  policy  sufficient  to  compmsate  it  for  any 
Increased  hazard  arising  from  the  "benefit 
or  contingency"  covered  by  the  clause  in 
question.  When  we  analyze  this  "benefit  or 
contingency,"  we  find  it  to  be  this :  That  the 
first  year's  premium  is  accepted  by  the  com- 
pany as  compensation  for  two  risks — one. 
that  the  Insured  may  die  within  the  year 
and  the  additional  term  of  automatic  exten- 
sion, In  this  case  one  month;  the  other,  tbat 
the  Insured  may  be  disabled  by  disease  or 
bodily  accident  thereafter  at  some  time  dur- 
ing the  twenty  years  during  which  premiums 
are  to  be  paid,  In  which  cose  the  company 
agrees  to  pay  for  his  benefit  all  future  pre- 
miums on  the  policy  during  the  continuance 
of  the  disability.  In  an  extreme  case  this 
would  be  19  premiums  or  a  total  In  the  sam- 
ple policy  of  $3,546.40  which  the  company 
pays  for  his  benefit  or  excuses  him  from  pay- 
ing, which  amounts  to  the  same  thing.  Any 
postponement  of  the  accident  decreases  both 
the  chance  and  the  amount  of  risfc,  but  we 
cannot  make  of  it  anything  but  a  risk  to  one 
party  and  a  benefit  to  the  other.  To  the  con- 
tingency  of  disease  no  objection  was  raised 
by  the  commissioner,  doubtless  on  the  theory 
that,  as  subdivlsitm  8  Indndea  both  life  and 
health  Insurance,  no  objection  exlats  to  the 
Incorporation  of  both  risks  In  one  poli<7. 
But  we  do  not  see  how  the  Insurer  can  un- 
dertake in  case  of  accident  to  surrender  its 
right  to  future  preminma  without  taking  and 
insuring  the  risk  of  acddmt  j/to  tanto^  nor 
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bow  this  risk  to  hie  Ineurer,  ealcalated  and 
allowed  tor,  can  be  aught  but  a  benefit  se- 
cured to  the  Insured  by  his  contract  and  paid 
for  In  the  pranlom.  Certainly  if  the  agree- 
ment was  to  pay  to  the  beneficiary  by  an- 
nual InstallmentB  In  case  of  such  accident  an 
amount  equal  to  the  premium,  tt  woald  be 
■dearly  an  accident  risk ;  bat  there  Is  no  dif- 
ference In  the  result  to  the  company.  While 
it  may  fairly  be  presumed  that  the  com- 
pany did  not  assume  this  additional  rlBk 
from  purely  altmlstlc  motives,  we  recognize 
fiilly  that  the  provlalon  under  consideration 
is  from  some  points  of  ylew  highly  beneficial 
to  the  Insured  and  the  beneficiary  by  tend- 
ing to  avoid  lapdi^  of  life  insurance  poli- 
cies for  nonpayment  of  premiums  due  to 
the  misfortune  of  the  assured  In  meeting  with 
accident  No  very  satisfactory  reason  is  a» 
■Bignable,  so  far  as  we  can  learn,  for  the 
prohibition  of  this  combination  of  risks  in 
one  policy.  The  explanation  that  It  Is  In- 
tended for  the  conyoilence  of  the  insurance 
ilepartmmts  In  calculating  reeerrea  ftils  to 
satisfy.  Perhaps  the  statute  under  such  dr- 
■cnmstances  shonld  not  be  extended  by  ImpU- 
-caUon ;  but  tills  In  our  Judgment  Is  not  a  case 
of  Implication  but  of  C(HnIiv  within  an  ex- 
presa  provisloa.  Hqwerer,  ve  note  tliat  the 
piobIbiti<m  IB  not  a  new  one;  In  fact,  the  old 
law  was  more  steingent  tlian  at  present  The 
InsuiaDce  law  of  1SB2  (Bertoon  609.  S  15)  pro- 
vided that  "no  company  making  Insurance 
-on  the  health  or  lives  of  individuals  shall  be 
permitted  to  take  any  otiier  kind  of  risks." 
This  has  been  relaxed  so  as  to  iwnnlt  the 
same  company  to  write  accldoit  risks  as 
we^l  as  life  risks  (subdivlsitMis  3  and  4),  so  all 
that  remains  of  the  restriction  In  this  par- 
tlcDlar  case  Is  the  requlrment  that  separate 
mllclea  shall  be  written.  In  this  view  ot  the 
•case  the  sunxiBltlm  that  this  restriction  has 
no  lattonal  baals  and  should  be  confined  to 
cases  plainly  within  Its  terms,  loses  much  of 
its  force,  for  a  statutory  life  of  full  half  a 
century  implies  some  good  reason  for  the 
■statute.  We  conclude  then,  that  the  com- 
missioner was.  right  In  refusing  his  approval 
to  the  Travelers*  form  of  poUt^  submitted. 

The  .Stna  poUcy  also  in  onr  opinion  con- 
traraies  the  law  In  the  same  way  as  the 
TrBTcaers',  thoi^  difCerently  drawn.  The 
disability  provisions  are  as  f<^ws:  "Total 
and  Permanoit  Dtaablllty:  If  proof  Is  re- 
ceived by  the  company  that  1^  reason  of 
bodily  Injuries  or  disease  mrlglnatiiv  efta 
the  mae  of  this  policy  the  insured  has  be- 
-come  wholly,  continuously  and  permanently 
mable  to  pCTform  any  wwk  or  follow  any 
occupation  for  compensatiMi  or  profit  this 
iDSorance  wUl,  if  all  pronluras  previously  due 
hare  been  paid,  oontlnns  in  foil  force  fer 
twelve  months  from  the  time  the  next  pre- 
mium CallB  due  without  payment  of  pre- 
mium. At  the  eqitratlon  of  that  time  the 
coa^any  will,  mm  the  reQueat  of  the  life 
bewAelary,  and  assignee^  If  any.  pay  In  full 
aKtOement  ot  tUa  policy  and  in  lieu  CMC  aU 


other  benefits  and  privileges  herein  provided 
either  one-twentieth  of  the  sum  insured,  and 
will  pay  the  same  amount  annually  there* 
after  until  the  aiUre  sum  insured  has  been 
paid,  or  will  pay  the  amount  of  annuity 
shown  by  Table  B  for  the  age  of  the  Insured 
at  the  last  birthday  preceding  the  approval 
of  such  proofs  and  the  same  amount  annual- 
ly thereafter  during  the  lifetime  of  the  in- 
sured, provided  that  at  every  such  annuity 
payment  satisfactory  proof  is  furnished  that 
the  Insured  Is  then  living.  In  elttier  case 
any  Indebtedness  to  the  company  against  ttie 
policy  will  reduce  the  annuity  payment  by  the 
company  in  the  same  proportion  that  such 
Indebtedness  bears  to  the  sum  Insured.  If 
neither  of  the  above  Installm^t  paymoits  is 
requested,  the  Insurance  may,  at  the  expira- 
tion of  said  twelve  months,  be  continued  un- 
der Its  original  conditions  by  the  payment 
within  the  days  of  grace  ct  the  premium  then 
due,  or  the  policy  will  be  entitled  to  the  non- 
forfeltlng  values  herein  provided,  if  the 
policy  has  reached  the  condition  where  by 
Its  terms  It  has  become  full<-i»ald  at  tlie  ex- 
plratl(m  of  the  twdve  months  above  de- 
scribed, it  may  then  enter  upon  the  disability 
benefits  and  privileges  herein  provided  upon 
request  of  the  life  beneficiary  and  assignee  to 
that  effect  The  c(nnpany  will  also  extend 
the  privileges  and  benefits  for  total  and  per- 
manent disability  above  described  to  cover 
the  Irrevocable  loss  of  the  entire  sight  of  both 
eyes,  or  the  total  and  permanent  loss  by  re- 
moval or  disease  of  the  use  of  both  hands, 
or  of  both  feet,  or  of  such  loss  of  one  hand 
and  one  foot,  all  occurring  after  the  Issue 
of  this  policy  and  l>efore  default  in  the  pay- 
ment of  the  premium.  If  the  Insured  shall 
recover  from  the  total  disability  above  de- 
scribed before  the  expiration  of  the  said 
twelve  monttiB  the  payment  of  premiums 
heceaa  may  be  resumed  with  the  premium 
falling  due  next  after  such  recovery  and  the 
insurance  will  continue  as  ori^nally  issued ; 
or  if  such  recovery  occurs  and  premiums 
are  not  resumed  then  the  polI(7  shall  be  re- 
garded as  lapsing  with  the  non-payment  of 
tbe  first  premium  due  after  such  recovery, 
and  entitled  to  the  non-forfeiting  values 
hereinbefore  described,  subject  to  the  total 
indebtedness  hereon.  Any  benefit  for  total 
and  permanent  disability  wlOiIn  the  mean- 
ing of  this  policy  is  ccmditlcmed  ujton  the  com- 
pany being  permitted  to  examine  the  Insured 
vhea  desired  within  one  year  from  the  re- 
ceipt and  apinoval  of  tbe  proof." 

From  this  somewhat  voluminous  agreement 
we  gatlier  that,  in  case  the  Insured  Is  de- 
prived by  accident  cx  disease  oi  bis  earning 
power,  he  will  be  entitled  under  the  policy 
to  the  foUowliv  benefits  not  otherwise  avail- 
able to  him: 

<1)  A  continuance  of  the  policy  for  one 
year  without  payment  of  premium. 

(S9  At  Oie  end  of  that  time,  if  Insured  does 
not  recover,  these  options  in  lieu  of  all  other 
b^eflts  oi  the  policy:  <a)  Payment  of  the 
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Caoe  of  the  pOUcr  In  20  annual  Inatallmenti^ 
or  <b)  an  annuity  for  life  as  per  taUe  ap* 
jwnded;  (<0  to  conttnue  ttie  policy  In  force 
by  tbe  Innued  renewing  bla  paymott  of  pre* 
mlnms. 

If  at  the  time  of  dtsablUtr  the  policy  !■ 
paid  up,  tiie  optlone  A  and  B  take  effect  at 
once.  LoBB  of  eyeelgbt,  or  of  both  hands, 
or  of  both  feet,  or  of  one  hand  and  one  foot, 
give  the  same  rights  as  total  disability.  It 
thus  appean  that  the  company  takes  the 
risk  and  the  Insured  receives  the  benefit  In 
case  of  acddent  within  the  terms  of  the  poli- 
cy of  exercising  the  option  of  heTlng  It  turn- 
ed Into  a  mature  endowment  policy,  or  an 
annuity,  or  ctmtlnuli^;  It  in  force.  It  can- 
not  be  denied  that  a  valuable  right  Is  con- 
ferred. The  Mtaa.  policy  Is  therefore  also  In 
our  judgment  wlthbi  the  prohibition  of  tbe 
statute  forUddlng  life  and  accident  risks  to 
be  Joined  In  <me  contract  It  follows  that  the 
ruling  of  the  commissioner  In  botti  caaes  will 
be  affirmed. 

Tbe  Supreme  Court  of  Massadiusetts  ai>- 
pears  to  have  reached  a  similar  conclusion  re- 
specting these  policies  under  tiie  statute  of 
that  stat&  iBtna  Insurance  Co.  r.  Hardlsm, 
199  Mass.  ISU  86  N.  ID.  4OT. 


MORRIS  CANAL  &  BANKING  CO.  et  al.  «. 

STATB  BOARD  OF  ASSESSORS. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16.  1898.) 

1.  Taxation  (}  247*)— Exeuftzon  —  Natubx 
or  Privileoe. 

Immunity  from  taxation  is  sometimes  a 
personal  priTilege  and  sometimes  a  privilege  an- 
nexed to  property  as  an  appurtenant,  and,  when 
it  is  a  peiBODal  privilege,  it  is  incapable  of 
transfer  without  express  statutory  direction, 
bat,  when  it  is  annexed  to  property,  it  passes 
with  the  grant  of  tbe  property  as  an  appurte- 
nant to  It. 

TEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  326;  Dec.  Dig.  8  347.*] 

2.  Taxation  (J  204»)  —  Exemption  —  Con- 
8IBUCTI0N  or  Contract. 

While  a  contract  of  exemption  from  taxa- 
tion Is  valid,  it  Is  in  derogation  of  public  right, 
and  its  provisions  are  to  be  construed  most 
strongly  against  tbe  one  claiming  tbe  beneSts, 
and  can  never  be  permitted  to  extend  either  in 
scope  or  duration  beyond  what  the  terms  of  the 
concesrion  clearly  require. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  S22:  Dec.  Dig.  {  204.*] 

8.  Taxation  ($  247*)— Exemption— CoNsrauc* 
TioN  or  Contract. 

Morris  Canal  &  Banking  Company's  char- 
ter (Act  Dec.  31,  1824  [P.  L.  p.  1601  {  4)  pro- 
vided that  no  taxes  should  be  impoeed  apon  tbe 
company  or  upon  Qia  stocks  ana  estates  which 
m^ht  bectnne  vested  in  them  under  tbe  charter, 
but  that  the  exemption  should  not  extend  to 
any  other  proper^  of  the  company  than  such  as 
was  possessed,  occupied,  and  used  by  it  for  tbe 
actnu  and  necessary  purposes  of  canal  naviga- 
tion under  the  charter.  A  supplement  to  tbe 
charter  (Act  March  14,  1871  [P.  L.  p.  4441) 
gave  the  company  power  to  lease  its  canal  with 
all  its  proper^  and  franchises,  and  made  it 


lawfol  for  the  lessee  under  die  lease  to  nse  and 
enjoy  It  for  the  term  of  tbe  lease.  Held  that, 
there  being  no  provision  in  the  IwIslatiTe  aa- 
tborliatlon  to  lease  that  the  ptinlen  of  ex- 
emption from  tazadott  dionld  pass  to  the  lessee, 
the  privIlMe  so  far  as  it  was  personal  was  not 
transferred. 

[Ed.  Note.— For  other  cases,  see  Taxation* 
Cent  Dig.  8  827 ;  Dec.  Dig.  S  247.*] 

4.  Taxation  (i  247*)  —  Exeuptjors  —  Con- 
BTBUonoN  or  Contract. 

Tbt  charter  providing  that  die  exemptiM 
riucmld  not  extend  to  property,  except  tliat  pos- 
sessed, occupied,  and  used  by  the  company  for 
the  actual  and  necessary  purposes  of  canal  nav- 
igation the  property  of  the  onnpany  was  re- 
lieved from  taxation  only  while  possessed,  oc- 
cupied, and  used  by  the  company,  and  a  lease 
by  the  company  puslng  to  the  lessee  the  pos- 
session of  the  property  with  the  full  right  to 
occapy  snd  use  it  operated  to  soqtrad  us  ex- 
emption whether  pexsmal  or  annexed  to  the 
property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  827;  Dec.  Dig.  |  247.*] 

Error  to  Supreme  Court 

Certiorari  by  the  Morris  Canal  ft  Banking 
Company  and  another  against  tbe  State 
Board  of  Assessors  to  review  assessments  for 
taxes  made  by  the  state  board.  From  « 
Judgment  afl&rming  the  assessments  (67  AtL 
672),  relaton  bring  error.  Affirmed. 

William  H.  Oorbln,  for  plalntlfTs  in  er- 
ror. Bobert  H.  UcCarter,  Atty.  Qen.,  Ben- 
net  Van  ByOkel,  and  J<^  B-  Hardin,  for 
defendants  In  error. 

aUMMBBS,  O.  J.  The  Judgment  brought 
before  us  by  this  writ  of  error  sustains  tbe 
validity  of  a  tax  levied  by  the  state  board  of 
assessors  npcm  the  canal  and  Its  appnrtenan- 
cea  of  tbe  Morris  Canal  ft  Banking  Compa- 
ny under  tbe  railroad  and  canal  tax  act  <^ 
1884  (Act  April  10.  1884  [P.  L.  p.  142])  and 
Its  supplements.  The  sole  question  for  de- 
termination is  whether  the  property  taxed  Is 
exempt  under  tbe  taxing  provision  contain- 
ed In  the  charter  of  the  company.  That 
provision  is  found  in  tbe  fourth  section  of 
the  charter  (Act  Dea  81.  1824),  and  Is  as 
follows :  "No  state,  county,  township,  or 
other  public  assessments,  taxes  or  charges 
whatsoever  shall  at  any  -time  be  laid  or  Im- 
posed upon  tbe  said  canal  company,  or  upon 
the  stocks  and  estates  which  may  become 
vested  In  tbem  nnder  this  act;  bnt  this  ex- 
emption shall  not  ext«id  to  any  other  es- 
tate or  property  of  the  company  than  such 
as  Is  possessed,  occupied  and  used  by  the 
said  company  for  the  actual  and  necessary 
purposes  of  said  canal  navigation  under  this 
act,  according  to  the  true  Intent  and  meaning 
thereof."  P.  L.  1824.  p.  160.  That  this  char- 
ter provision  constituted  a  contract  between 
tbe  state  and  the  corporation  which  cannot 
be  annulled  or  altered  by  the  state,  without 
the  consent  of  the  corporation,  Is  conceded  by 
the  Attorney  General  and  his  associates.  la 
the  year  1871  the  canal  company  leased  Its 
property  and  franchises  to  tbe  Lehl^  Tal- 
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Uf  Ballnwd  Cnnpuiy  Id  perpe^tr,  under 
aatborltr  ot  a  nin>lan6iit  to  Its  tbasta  xmw- 
ed  In  tliat  year,  whicli  prOTUfed  that  "It 
shall  and  may  be  lawful  fttr  the  Morria  Ca- 
nal &  inking  Company,  and  with  ttia 
eniaent  of  a  majority  In  Intarett  ot  tbe  atoi^- 
boldna  of  aald  company,  ezineased  In  writ- 
ing and  duly  aotbentlcated  afflditvlt  and 
filed  In  tbe  offlce  of  tbe  Secretary  of  State, 
to  lease  the  canal  of  said  company,  or  any 
part  thereof,  with  all  or  any  of  Its  boats^ 
proper^,  works,  appurtoiancea,  and  fran- 
cblaea^  to  any  person  or  persona,  or  «wpora- 
tlon,  either  perpetually  or  for  such  aborter 
ftiuB,  and  apm  sncfa  terms  and  agreements 
MM  may  be  agreed  upon  between  the  aald 
extracting  parties;  and  It  shall  be  lawful 
for  tbe  leasee,  ot  tiie  leasees,  imder  said  lease, 
to  nse  and  enjoy  tbe  aald  property  and  fran- 
chises 80  demised  for  tbe  term  in  aald  leaae 
mentioned."  Act  Marcta  14,  1871,  p.  444. 
Tbe  lease  Itself  not  only  d^nlsed  tbe  canal 
with  Its  appartraiances,  and  all  the  eorpi^ 
rate  franchises  of  the  canal  company,  ex- 
cept that  of  tbe  Incorporation,  but  alao  aa* 
signed  all  of  the  corporate  rl^ta  and  privi- 
leges then  held,  or  tbereafter  to  be  acqnlred, 
by  the  canal  company. 

The  contention  on  the  part  of  tbe  state  la 
that  the  effect  of  this  lease  waa  to  put  an 
end  to  the  ImmooltT  from  taxation  thereto- 
fore enjoyed  by  the  Morris  Canal  Company 
Qpon  Its  canal  and  appurtenances,  and  to 
BQbJect  tbat  property  thereafter  to  the  op- 
eration of  anch  general  laws  aa  shoald  Im- 
poae  taxes  upon  railroad  and  canal  prop- 
erty. On  tbe  other  hand,  the  plalntlffa  In 
error  deny  that  this  waa  the  effect  of  the 
leaae.  and  assert  that  this  Instmment  by  the 
danee  assigning  to  the  leasee  all  corporate 
rights  and  prtrlleges  of  the  canal  company 
preserved  that  immnnlty  in  Its  completeness, 
and  transferred  Ita  enjoymmt  to  the  Lehigh 
Valley  Railroad  Company.  Immnnlty  from 
taxation  la  sometimes  a  personal  privilege, 
and  sometimes  a  privilege  annexed  to  prop- 
erty as  an  appurtenant  to  It  When  It  Is  a 
personal  privilege,  It  la  Incapable  of  transfer 
wlthottt  express  statutory  direction.  Morgan 
V.  Lonialana,  98  U.  S.  228,  28  Ll  Ed.  800. 
When  it  la  annexed  to  property.  It  passes 
with  the  grant  of  that  property  as  an  ap- 
purtenant to  It  New  Jersey  v.  Wilson,  7 
Crancli.  1G4,  8  Ij.  Dd.  808.  Tbe  charter  pro- 
vision now  under  c(mslderatIon  exempts  both 
the  canal  company  and  the  atocks  and  es- 
tates which  may  become  veated  In  It,  and  ao 
would  seem  to  confer  a  privilege,  not  only 
personal,  but  alao  ammed  to  the  property  of 
the  company.  So  far  aa  It  la  peraonal,  the 
clause  in  tbe  lease  to  which  we  have  refer* 
red  did  not  In  onr  Judgment  operate  to  trans- 
fer It  to  the  lessee  company,  for  we  find 
oothinc  contained  In  tbe  l^lalatlva  autliorlsa- 


tlon  to  tb»  canal  company  to  leaae  ita  pct^h 
erty  and  franchisee  vblcb  can  be  coDBtmed 
into  a  conaent  by  the  state  that  this  per- 
sonal privilege  granted  to  tbe  canal  company 
ahould  be  paaaed  by  It  to  Ita  lessee.  Nor 
does  it  seem  to  xm  tbat  ttaia  Immnnlty  passed 
to  tbe  Lebigh  Valley  Company  aa  an  appur- 
tmant  to  tbe  property  leased  to  It  Although 
a  contract  of  exemption  from  taxation  is  val- 
id, yet  Its  provisions  are  to  be  construed  most 
strongly  against  him  who  dalms  the  benefit 
of  It  Where  It  exists  it  is  to  be  rigidly 
scrutinised,  and  never  permitted  to  attend 
either  in  aeope  or  duration  beyond  what  tbe 
torma  of  tbe  conceasion  clearly  require.  It 
Is  in  den^tlon  of  public  right,  and  narrowa 
a  truat  created  for  the  good  of  alL  Tucker 
V.  Ferguson,  80  U.  8.  S27.  22  L.  Ed.  805; 
Monphla  Railroad  Co.  v.  Commissioner,  112 
U.  S.  617,  6  Sup.  Ct  209,  28  L.  Ed.  831; 
State  Board  of  Asseaaors  v.  Morria  &  Eaaex 
R.  R.  Co.,  49  N.  J.  Law,  199,  7  Aa  826;  Sis- 
ters of  Charity  of  St  Elizabeth  v.  Cory, 
Collector,  73  N.  J.  taw,  609,  65  Atl.  SOO. 
The  present  charter  contract  does  not  pro- 
vide for  a  perpetual  Immunity  from  taxation. 
It  declares  that  the  "exemption  shall  not 
extend  to  any  other  estate  or  property  of  the 
company  than  such  as  Is  posseBsaed,  occu- 
pied and  used  by  the  aald  company  for  the 
actual  and  necessary  purposes  of  canal  navi- 
gation." The  meaning  of  this  limitation,  in 
view  of  the  principle  tbus  quoted,  seems  to 
us  to  he  clear.  By  force  of  it  tbe  property 
of  tbe  company  is  relieved  from  taxation 
only  so  long  as  It  Is  possessed  by  the  com- 
pany, occupied  by  the  company,  and  used  by 
the  company.  When  any  one  of  these  three 
conditions  ceases  to  exist  the  Immunity  from 
taxation  granted  by  the  charter  comes  to 
an  end.  The  effect  of  the  lease  to  the  Le- 
high Valley  Railroad  Company  was  to  pass 
to  It  tbe  possession  of  tbe  leased  property, 
with  the  full  right  to  occupy  and  use  the 
aame.  Since  that  lease  went  into  effect  the 
Morris  Canal  Company  baa  neither  possess- 
ed, occupied,  or  used  any  part  of  that  prop- 
erty, and,  BO  long  aa  tliat  property  remains 
out  of  Its  possession,  so  long  aa  it  ceases  to 
occupy  and  use  It  the  immunity  from  taxa- 
tion conferred  upon  it  and  Its  property  by 
tlie  charter  provision  under  consideration  is 
suspended.  Whether  In  case  the  lease  should 
be  terminated  by  the  default  of  tbe  lessee 
or  otherwise,  and  the  property  should  there- 
by revert  to  tbe  lessor,  and  be  tbereafter  oc- 
cupied and  used  by  It,  this  grant  of  immuni- 
ty will  be  revived,  is  not  before  us  for  de- 
termination. It  is  enough  to  say  that  under 
present  conditions  the  Morria  Canal,  wltb 
Its  appurtenances,  la  subject  to  taxation 
under  tbe  railroad  and  canal  tax  act  of  1884. 

The  Judgment  under  nvlew  will  be  af- 
firmed. 
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HATT  et  al. 
<SQpKm«  Ooart  of  New  Jersey.  Dec  17. 100&) 

1.  MuniOIPAI.  GOBFOKATIOnB  (I  386*)  —  Va- 
CATINQ  STBXm— <30HFBH8ATIOII. 

The  right  of  a  property  owner  to  dftmagea 
for  the  vacation  of  a  atreet,  when  his  property 
is  not  deprived  of  all  acceas,  depends  npon  the 
fitatntory  pxovIai«ia  for  oompenaation. 

[Bd.  Note^For  other  Municipal 
CorporatiMis,  Cent  I^.  I  (^-;  Dec.  Dig.  I 
386.*] 

2.  MumciPAL  CoBPOUTioifa  (S  386*)— Vaoat- 
ino  Stbbzt— Dauaqeb. 

Under  the  supplement  to  the  charter  of 
Newark  (Act  March  28,  1862,  P.  L.  p.  333). 
property  owners  are  not  entitled  to  damages  for 
the  vacation  of  a  street,  when  the  vacation  does 
not  deprive  the  property  of  all  access. 

[Bd.  Mote.— For  other  cases,  see  Monielpal 
€^u^rati<»ta,  Gent  Die  I  92»i  Dec  Dig.  I 

(SyllBbna  by  the  Court) 

Certiorari  by  the  Mayor  and  Common 
Council  of  the  City  of  Newark  as^alnat  George 
T.  Halt  and  others  to  review  an  award  of 
■commisaioners.  Award  set  aside. 

Argued  June  term,  1908,  before  GARRI- 
SON, 8WATZE,  and  PARKER.  JJ. 

Francis  Child,  Jr.,  and  Malcolm  McLear, 
for  prosecutors.  Chandler  W.  Biker,  for  de- 
fendants Kllbam  k  Osborne.  Joseph  A. 
needier,  tot  defoidants  H^tt  ft  Brown. 

SWATZE,  J.  The  dty  of  Newark,  In 
pursuance  of  a  contract  with  the  Pennsylva- 
nia Railroad  Company  and  the  Central  Rail- 
road Company  of  New  Jersey,  vacated  cer- 
tain streets,  near  to,  but  not  abutting  upon, 
the  lands  of  the  defendants.  There  was 
still  access  to  the  landa  from  the  city,  ex- 
cept by  way  of  the  portion  of  the  atreets  va- 
cated. One  of  ttae  streets  on  whlcta  the  prop- 
erties of  Kilbum  and  Ostrame  abutted  was 
made  a  cul-de-sac.  The  circuit  court  held 
that  the  true  rule  for  estimating  damages 
was  the  direct  and  substantial  depreciation 
of  the  market  value  of  land,,  consequent  up- 
on such  vacating,  and  that  such  depreciation 
was  the  test  of  whether  an  award  or  assess- 
ment of  damages  should  be  made,  whether 
such  land  did  or  did  not  front  on  the  vacated 
street  or  the  vacated  part  of  a  street,  and 
that,  In  thla  matter,  damages  resulting  from 
the  said  vacating,  and  from  the  elevation  of 
the  said  tracks  and  building  or  the  struc> 
tures  necessary  therefor,  and  the  operatltm 
of  the  said  railroads  thereon,  should  be  con- 
sidered by  the  commissioners,  and  directed 
the  commissioners  to  award  to  the  objectors 
such  damage  as  had  resulted  by  reason  of 
the  vacating  of  the  streets,  and  also  the 
damage  resulting  from  the  elevation  of  the 
tracks  and  the  building  of  structures  in  con- 
nection therewith,  or  Incident  thereto,  and 
also  the  damage  resulting  from  ttae  opera- 
tion of  ttae  railroads  upon  the  elevated  struc- 
tures. 


In  pnrmaiue  of  this  order,  the  oommis- 
stoners  reported  that  they  bad  estlinated  and 
assessed  the  damage  whldi  the  defaidanbs 
bad  sustained  by  the  vacating  of  the  streets, 
and  reastm  of  the  elevation  ot  the  tca<^ 
and  ttae  boUdbig  of  stnictnres  In  connection 
therewith  and  Incident  thoeb)  rspon  ttae  said 
streets,  and  of  the  (^pwatlon  <a  tbe  said 
railroads  upon  the  said  elevated  structurea. 

In  response  to  a  rule  of  this  court,  the 
commissioners  have  certifled  tliat  ther  found 
that  tbe  properties  were  Injured  and  the 
market  value  tiiereof  decreased  by  the  ele- 
vating and  the  erecting  of  the  irtxnctures 
acrOBS  tbe  part  of  the  streets  vacated,  but 
found  that  the  abutment  of  the  railroad  did 
not  Interfere  with  the  properties  getting  the 
amount  of  air  and  light  they  respectively 
got  before  such  elevation,  and  that  the  op* 
oration  of  the  raUroada  did  not  Injure  the 
propwty. 

The  report  of  the  conunls^oners  makes  no 
distinction  between  damages  arising  out  of 
tbe  act  of  the  dty  in  vacating  portions  of 
the  streets,  and  those  arising  from  the  erec- 
tion of  tbe  walls  necessary  to  carry  the  ele- 
vated structure.  Although  nothing  was 
awarded  by  reason  of  the  obstroction  to 
light  and  air,  we  cannot  say  that  tbe  ob- 
struction caused  by  tbe  elevated  structures 
was  the  same  that  would  have  been  caused 
by  tiie  mere  act  of  vacation.  Tbe  circuit 
court  and  the  commissioners  seem  to  bare 
thought  that  dlfferait  elements  of  damage 
might  be  Involved,  and  this  may  well  be. 
The  vacation  affected  only  the  public  n^bt 
The  owners  of  the  lands  may  still  have  bad 
some  private  rights  of  passage  which  were 
cut  off  by  the  act  of  the  railroad  companies 
in  building  their  structures,  and.  even  if  no 
such  private  rights  of  passage  were  involved. 
It  may  be,  for  aught  we  can  tell  from  tbe 
record,  that  temporary  damage,  caused  by 
tbe  necessary  Inconvenience  due  to  tbe  build- 
ing of  the  structures  was  included  In  tbe 
award.  For  such  damages  the  city  Is  not 
liable.  The  authority  to  avrard  damages  for 
vacating  streets  in  Newark  Is  found  In  the 
act  of  March  28,  1862  (P.  L.  p.  333).  This 
act  provides  that:  "Whenever  tbe  common 
council  shall  determine  by  ordinance  to  va- 
cate any  street,  and  any  land  will  be  taken 
by  such  vacating,  the  council  are  autborlaed 
to  agree  with  the  owner  or  owners  of  such 
land,  as  to  the  amount  of  tbe  damages,  and 
pay  the  same."  This  obviously  relates  only 
to  the  act  of  tbe  dty,  and  not  to  tbe  act  of 
the  landowner  In  subsequently  building  upon 
the  portion  vacated.  We  need  not  consider 
whether  the  liability  of  tbe  city  was  Increae- 
ed  by  reason  of  tbe  fact  that  the  vacation 
was  In  pursuance  of  a  contract  with  tbe 
railroad  companies  which  bad  for  its  object 
tbe  elevation  of  the  tracks.  That  contract 
did  not  purport  to  bind  the  city  to  pay  all 
damages,  but  <Hie-balf  was  to  be  paid  by  tbe 
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companiM.  It  wu  manlfttitly  Intended  only 
to  prorlde  for  aa  adjustment  of  thU  Iton  of 
Uabnttr  betfraen  tbe  contractile  parties, 
ud  not  to  ctnoCer  l^al  rlKhts  np<m  otbers. 
As  to  third  parties,  the  city  and  the  rail- 
road companies  remained  liable,  each  for  its 
own  sets.  Ooonsel  for  the  defendants  ar- 
ined  ^t  the  oases  In  the  Oonrt  ot  Appeals 
ot  New  Tork  arising  out  ot  the  elerstloo  of 
the  tracks  of  the  New  Todt  ft  Hartem  Ball- 
road  Oompany  established  a  different  rule. 
Most  oC  theM  cases  woe  salts  agalnsb  the 
railroad  company,  end  not  a^^ibist  the  dty; 
bnt  It  antears  ftom  the  rfliwrt  of  Lewla  r. 
Near  York  ft  Saxleax  Railroad  Company,  162 
N.  Y.  302, 68  N.  E.  540,  and  Bander  T.  State, 
182  N.  T.  400^  75  N.  n.  2S4.  that  the  work  of 
Imlldlng  the  derated  stractore  in  that  case 
was  done  a  board  appointed  by  the  mayor, 
which  was  directed  to  take  the  aitlre  charge 
and  control  of  tbe  ImproTement,  and  that 
by  statute  the  pn^rty  ovners  were  autiior- 
Ized  to  present  their  claims  for  damages  for 
allowance  to  tbe  court  of  claims  of  the  state 
of  New  York,  This  presents  a  very  dlflerait 
situation  from  the  present  cns^  In  which 
the  only  act  of  the  dty  was  the  racatton  of 
the  streets,  and  all  that  was  dcme  subse- 
qaently,  was  done  by  tbe  ralhroad  companies 
themadTes.  upcm  their  own  responsibility. 
Hie  dmrter  of  NewaA  contains  no  such  pro- 
Tislou  as  the  New  York  act  It  antborlass 
the  common  council  to  pay  only  when  land 
Is  damaged  by  tiie  vacation. 

Tbe  more  Important  question  In  the  case  Is 
whether  owners  of  land  that  does  not  abnt 
upon  the  portion  of  the  street  racated  are 
entitled  to  damages  where  the  access  to  their 
lands  is  not  wholly  destroyed.  *^he  racatlon 
of  a  street,"  we  have  said,  "does  not  in  the 
least  Impair  private  rights.  It  is  only  a  but- 
render  or  extbictlon  of  the  public  easemCTf* 
United  N.  J.  B.  R.  Co.  t.  National  Docks, 
etc.,  Co.,  57  N.  J.  Law,  623,  81  AU.  981, 
citing  Dodge  V.  Penn^lvanla  R.  R.  Co.,  43 
N.  J.  Eq.  851,  11  Atl.  751;  Id.,  45  N.  J.  Eq. 
360.  19  Atl.  622;  Read  v.  Camden,  54  N.  J. 
Law,  847.  374,  24  Atl.  549.  It  is  only  because 
no  private  property  rights  of  tbe  landowner 
were  affected  that  the  rule  denying  damages 
la  sQch  cases,  in  tbe  absence  of  a  statute, 
eonld  be  sustained  under  our  constitutional 
provisions.  That  rule  found  Its  Justification 
In  the  necessity  of  Intmstlng  to  the  public 
aathorlties  the  power  to  determine  whether 
the  public  tiiDuld  continue  to  bear  the  burden 
of  maintaining  any  particular  hl^way.  That 
was  as  much  a  matter  of  public  adminlstra' 
tton  as  the  paving  of  streets.  The  property 
owner  may  suffer  special  damage  If  the  mu* 
iddpal  authorities  refuse  to  pave  or  neglect 
to  keep  a  pavement  In  repair,  Just  as  he  may 
suffer  If  tb^  neglect  to  maintain  a  highway 
which  gives  more  convenioit  access  to  bis 
pn^wrty.  To  liold  that  the  landowner  has  a 
property  rl^t  which  would  be  Injured  by 
the  abandonment  of  the  public  easement 
would  jjffevent  the  municipal  autboritles  f ran 


vacating  the  most  nseleaa  highway  and  sub- 
stituting a  better  one,  without  Incurring  lia- 
bility to  landown«s,  and  would  unduly  ham- 
pw  thfl  administration  of  public  aiVairs,  by 
sidistltntbig  in  effect  the  Judgment  of  a  Jury 
in  an  action  at  law  for  the  Judgmrat  of  the 
municipal  authorities.  The  damages  arising 
from  the  vacation  of  a  street,  like  tbe  dam- 
ages from  a  sewer,  are  Incidental  damages 
resulting  from  the  pn^r  exercise  of  the 
functions  of  the  municipality,  for  which  It  la 
not  responsible.  Slnunons  v.  Paterson,  60  N. 
J.  Eq.  385,  388,  46  Atl.  990.  48  L.  R.  A.  717. 
83  Am.  St.  Rep.  642.  Such  Incidental  dam- 
age Is  damnum  absque  Injuria.  Marcus  Sayre 
Oo.  V.  Newark,  60  N.  3.  Eq.  361,  867,  45  Ati. 
985.  It  was  CMisIderatlons  of  this  character 
that  led  to  and  Justified  the  common-law  rule 
exempting  the  municipality  from  liability  to 
damages  caused  by  the  vacation  of  a  street 
at  least  In  cases  where  access  to  property 
was  not  wholly  destroyed.  The  reasons  are 
well  stated,  with  ample  citation  ,  of  authori- 
ties, in  Cooley  on  Constitutional  Limitations 
(6tb  Ed.)  261,  263.  and  1  Hare's  American 
Constitutional  Law.  880,  The  rule  has  been 
adopted  In  this  court  (Sean  v.  Elizabeth,  54 
N.  J.  Law,  462.  24  Atl.  496),  and  by  the  Court 
of  Chancery  (Dodge  v.  Pennsylvania  R.  R.. 
43  N.  J.  Eq.  851,  855.  856,  11  Ati.  751). 
Both  cases  were  affirmed  by  tbe  Court  of  Er- 
rors  and  Appeals.  The  principle  was  carried 
to  an  extreme  In  some  Jurisdictions,  and  as 
population  Increued,  and  the  difference  be- 
tween urban  streete  and  rural  highways  be- 
came better  understood,  statutes  were  enact- 
ed, of  which  the  act  of  1862,  amending  the 
charter  of  Newark,  is  an  Instance.  The  right 
of  the  defendants  to  damages  deprads  upon 
that  act  It  provides  <»ily  for  the  payment 
for  damages  to  land.  This  excludes  personal 
damages  to  the  Individual  arising  out  of  tbe 
less  convenient  access  to  his  pro[>erty  from 
certain  parts  of  the  d^— a  distinction  well 
stated  by  Chief  Justice  Gibson  In  the  Phila- 
delphia ft  Trenton  B.  R.  Co.  Case,  6  Whar- 
ton (Pa.)  35,  44,  86  Am.  Dec.  202.  We  think, 
upon  a  fair  ccmstruction,  it  excludes  also  In- 
cidaital  damages  arising  from  tbe  proper 
execution  of  a  municipal  undertaking,  as  In 
Slmmmis  t.  Patmon  and  Marcus  Sayre  Co. 
V.  Newark.  PersMial  damages  and  Incidental 
damages  to  property  may  be  special  and  Jus- 
tify the  person  Injured  in  questlcmlng  the 
municipal  proceedings  by  certiorari,  as  in 
Morris  ft  Cummlngs  Dredging  Co,  v,  Jersey 
City.  64  N.  J.  Law.  142,  46  Atl.  917,  and 
Beecher  v.  Newark,  64  N.  J.  Law,  4*^,  46  Atl. 
166,  and  may  still  not  be  such  damages  to 
land  as  tbe  act  of  1862  provides  for.  In  the 
present  case,  tbe  defendanta  probably  have 
suffered  by  the  vacation  of  a  portion  of  the 
street  a  depreciation  of  the  value  of  their 
property,  because  It  has  a  less  convenient 
means  of  access  to  certain  portions  of  the 
city,  and  Is  situated  upon  only  one  thorough- 
fare, Instead  of  upon  two;  bat  this  loss  Is 
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tbe  same  In  character  that  would  be  caused 
by  the  failure  of  the  dty  to  pave  the  street  or 
to  keep  the  pavement  In  good  repair.  It  Is  a 
loss  arlsine  out  of  the  probable  dlversloa  of 
traffic,  and  hence  Incidental  only.  The  de- 
fendants naturally  might  anticipate  a  contin- 
uance of  the  street,  and  tbe  probability  of 
continnance  added  value  to  their  land;  but 
their  legal  right  was  to  have  It  contloued 
only  BO  long  as  the  city  authorities  might 
find  It  to  tbe  public  interest  Tb^  have  lost 
the  advantage  which  they  anticipated,  but 
their  anticipation,  however  reasonable  It  may 
have  been,  Is  not  a  property  right  for  which 
the  city  ought  to  compensate,  unless  com- 
pensation Is  required  by  the  statute.  The 
history  of  the  law  and  the  analogy  of  the 
cases  we  have  cited  lead  us  to  tbe  conclusion 
that  tbe  only  damages  to  land  In  the  view  of 
the  Legislature  were  those  direct  damages 
which  may  arise  to  an  owner  whose  access 
is  completely  cut  oft.  Such  was  the  view 
talcen  by  tbe  New  York  Court  of  Appeals  In 
in  similar  case  (Coster  v.  Mayor  of  Albany, 
43  N.  ¥.  899),  which  was  subsequently  fol- 
lowed In  a  case  which  seems  qnlte  on  all 
fours  with  the  case  at  bar  (Fearing  t.  Ir- 
win, 66  N.  Y.  486).  A  similar  result  was 
reached  In  Stanwood  t.  Maiden,  167  Mass. 
17,  31  N.  E.  702,  16  U  R.  A  691.  We  have 
considered  the  reasons  given  for  a  different 
conclusion  In  PennBylranla  (In  re  Vacation 
of  Part  of  Uelon  St.,  182  Pa.  S97,  88  Atl. 
482,  S8  L.  R.  A.  2ra),  bat  prefer  the  rlews 
expressed  In  Muuchusetta  and  New  York. 
In  constrnlng  a  statate  it  is  important  to 
adopt  ft  workable  rule,  and  we  must  assume 
such  was  the  I^slatlve  intention.  Tbe  act 
of  1862  authorizes  the  common  council  to 
agree  with  the  owner  of  the  land  which  will 
be  damaged  as  to  the  amount  of  dam^es, 
and.  In  case  no  agreement  is  made,  provides 
for  the  appointment  of  conmiissloners  to  esti- 
mate and  assess  the  damages.  The  Legis- 
lature could  only  have  had  In  view  such 
landowners  as  the  common  council  could  see 
would  be  damaged.  If  they  meant  only  those 
whose  access  to  their  land  would  be  cut  oft, 
the  determination  by  the  common  council  of 
those  with  whom  It  was  bound  to  treat  was 
a  simple  matter.  If,  however,  they  meant 
all  landowners  who  might  be  Incidentally 
damaged,  the  ascertainment  of  tbe  persons 
would  be  most  difficult,  and  In  some  cases 
Impossible.  We  can  readily  Imagine  a  case 
where  every  property  owner  In  Newark  might 
suffer  Incidental  damage  by  tbe  vacation  of 
a  small  part  of  one  of  Its  main  streets,  and 
In  every  case  the  damages  must  shade  off 
imperceptibly  from  those  whose  property  Is 
much  depreciated,  through  those  who  suffer 
less  and  less,  up  to  the  vanishing  point.  It 
certainly  could  not  have  been  tbe  Intention 
to  Impose  upon  the  common  council  the  deci- 
sion of  so  nice  a  question  about  which  men's 


opInlMis  aa  to  Uie  exfstenco  of  any  damage 
would  Inevitably  differ.  There  ta  npthing  in 
the  statute  to  suggest  that  there  la  any  lim- 
itation to  landowners  within  the  same  block 
or  to  those  whose  lands  are  left  along  a  cul- 
de-sac,  and  we  must  adopt  the  broad  and 
quite  Impracticable  CMistructlon  that  extends 
the  right  to  all  who  are  damaged,  even  Inci- 
dentally, unless  we  limit  it  to  those  who  are 
directly  damaged  by  being  deprived  of  access 
to  their  land.  We  prefer  the  latter  eonstruo- 
tion.  The  loss  which  it  entails  Is  no  greater 
than  the  loss  suffered  by  those  who  are  in- 
jured by  the  lawful  operation  of  a  railroad, 
for  which  no  action  will  lie.  Beseman  v. 
Pennsylvania  R.  R.  Co.,  BO  N.  J.  Law,  235» 
18  Atl.  164,  where  Chief  Justice  Beasley  vin- 
dicated the  results  by  a  similar  course  of 
reasoning  to  that  adopted  by  us. 

The  proceedings,  so  far  as  they  award 
damages  to  Hatt  Brown,  Kllbum,  and  Os- 
borne, should  be  set  aside; 


KLBMHER  v.  EBRNS. 
(Court  of  Drrors  and  Appeals  of  New  Jexs^. 

Nov.  19.  1906.) 

MOBTOAOES  (I  280*)  —  Sals  or  MoBTOAOsn 
Pbopebtt— AssuupnON  or  Dbbt. 

Though  the  assumption  of  a  mortgage  debt 
by  a  subsequent  pnrchiuiier  is  absolute  and  uo- 
qualiSed  In  the  deed  of  conveyance  to  him,  ft 
will  be  controlled  by  a  collateral  contract  be- 
tween him  and  his  grantor,  not  embodied  In  the 
deed,  and  the  mort^igee  cannot  enforce  tbe  eon- 
tract  of  assumption  appearing  In  tbe  deed  unless 
the  grantor  could. 

[Gd.  Note.— For  other  eases,  see  Uortgages^ 
Dec.  Dig.  {  280.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Acti<Hi  by  Cecelia  Klemmer  against  Edgar 
L.  Kerns.  From  a  decree  dismissing  the  bill, 
plaintiff  appeals.  Affirmed. 

Vice  Chancellor  Bergen  filed  the  following 
conclusions : 

"As  this  case  has  been  fully  argued,  and 
Is  in  a  very  narrow  compass,  I  think  that  I 
will  dispose  of  it  now.  The  bill  is  filed  for 
tbe  purpose  of  requiring  the  defendant. 
Kerns,  to  pay  a  deficiency  existing  between 
the  amount  due  on  a  mortgage  end  tbe  price 
for  which  tbe  property  sold  under  foreclo- 
sure of  it  The  claim  is  based  upon  a  (dause 
in  a  deed  made  by  Charles  B.  Napp  to  El.  Lw 
Kerns,  In  which  the  grantee  assumes  tbe  pay- 
ment of  a  mortgage  Indebtedness  upon  the 
property,  part  of  which  Is  represented  by  the 
foreclosed  mortgage.  I  have  before  me  the 
case  of  Crowell  v.  Hospital  of  8t  Bamabaa, 
reported  in  27  N,  J.  Eq.  650,  and  will  read  a 
part  of  the  opinion  to  be  found  on  page  65tf 
of  27  N.  J.  Eq.'.  'But  the  right  of  the  mort- 
gagee to  this  remedy  does  not  result  from 
any  fixed  or  vested  right  in  him,  arising  ei- 
ther from  the  acceptance  by  the  subsequent 
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purchaser  of  the  conyeyance  of  the  mort- 
Saged  premises,  or  from  the  obligation  of  the 
grantee  to  pay  the  mortgage  debt  as  between 
himself  and  his  grantor.  Though  the  as- 
sumption of  the  mortgage  debt  by  the  sub- 
sequent purchaser  Is  absolute  and  nnqaall- 
fled  in  the  deed  of  conveyance.  It  will  be 
controlled  by  a  collateral  contract  made  be- 
tween him  and  his  grantor  which  Is  not  em- 
bodied In  the  deed.'  These  words,  I  think, 
establish  the  rule  which  must  control  this 
case.  It  appears,  and  I  think  I  would  not 
be  justified  In  any  other  finding  under  this 
evidence,  that  Mr.  Napp,  the  owner  of  the 
property,  and  who  had  assumed  the  pay^ 
ment  of  this  mortgage  Indebtedness,  convey- 
ed It  to  the  dtfendant.  Kerns,  not  as  an  abso- 
lute conveyance,  but  as  between  themselves, 
to  secure  to  Kerns  the  payment  not  only  of  a 
debt  then  existing  and  due  to  blm  from  the 
grantor,  Napp,  but  for  such  other  moneys  as 
be  might  disburse  In  the  holding  and  protefr 
tlcm  of  tbB  property  for  Mr.  Napp.  So  we 
have  this  rttnatlon:  That,  as  between  Mr. 
Napp  and  Mr.  Kenia,  there  was  a  collateral 
agreement,  by  the  ternn  ot  whldt  Mr.  Eema 
was  to  hold  this  property  for  an  Indebted- 
noea  due  or  to  accrue  from  Mr.  Napp  to  hinit 
and  aaaumed  the  payment  ot  the  mortgage 
debt,  although  the  ctrnv^ance  was  absolute 
aa  its  face.  Manifestly,  under  sudi  a  condi- 
tion, Mr.  Napp  could  not  enforce  this  assumih 
tlon  by  a  bill  on  his  own  behalf  against  Mr. 
Kerns,  nor  compd  him  to  pay  the  deficiency, 
even  If,  because  of  his  prior  assumption,  he 
had  been  compelled  to  pay  the  money.  That 
being  the  situation,  I- am  at  a  loss  to  see  how 
the  present  complainant's  position,  whose 
r^t  Is  only  one  of  subrogation,  would  be 
nny  greater  or  higher  than  that  of  Mr.  Napp. 
If  Mr.  Naiq>  could  not  enforce  it,  naturally 
tbe  complainant  has  no  other  or  greater  right 
"The  result  of  which  Is  that  I  feel  con- 
strained to  advise  that  this  bill  must  be  dis- 
missed, and  the  defendant  allowed  a  decree." 

John  S.  Van  Dike,  for  appellant  GeOTge 
W.  MacPherson,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  aflSrmed,  for  the  reasons  set  forth  in 
the  opinlm  filed  In  tbe  Court  of  Chancery  1^ 
Vice  Otaancellor  BergOL 


ANDERSON  v.  PENNSYLVANIA  E.  CO. 
(Court  of  Ertois  and  Appeals  of  New  Jezaey. 
Nov.  18.  190&) 

NAriGABi.E  Waters  (S  26*)— Collision  or 
Yacht  With  BBiDGt--QuE3TioNa  fob  Jury 

— NEOLIOEHCX — COMTRIBUTOBY  NeGLIQEMCE. 
Plaintiff's  yacht,  on  epproachlDg  a  draw- 
bridge and  desiring  to  pass  tbroQgh,  received  a 
warning  signal,  wbereupon  plaintiff  lay  to  in 
8  safe  place  nntil  another  signal  was  givea,  In- 
terpreted those  on  the  boat  as  a  signal  to 
come  on.   llie  bridge  liad  begun  to  open,  and 


continned  to  open,  though  slowly,  until  the  col- 
lision, wbicb  finally  occurred.  The  boat  was 
under  sail,  bat  tbe  sail  not  drawing,  and  sbe 
was  going  with  the  tide,  thongh  it  was  inferable 
from  'the  testimony  that  steerage  way  might 
have  been  gained  at  any  time  by  trimming  sheet. 
At  150  or  200  yards,  according  to  the  testi- 
mony, another  signal  was  given  from  the  brid^, 
Indicating  the  left  span  as  the  one  to  pass 
through.  At  about  60  feet  from  the  bridge,  the 
tender  called  out  that  they  must  go  back,  and 
coald  not  get  through.  It  was  then  too  late  to 
avoid  collision.  Held,  on  these  and  the  other 
drcnmstanceB  as  testified  to,  that  tbe  exist- 
ence of  negligence  on  the  part  of  ttie  bridge 
tenders,  and  of  contributory  negligence  of  the 
navigator  of  the  boat,  were  both  questions  for 
the  jury,  and  that  a  nonsuit  was  error. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  |  161;  Dec  Dig.  {  26.*] 

Gummere,  G.  J.,  and  Reed.  Voorhees,  Mln- 
tum,  Vredenburgh,  Gray,  and  Dill,  JJ,,  dis- 
senting. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  ArtlUias  A.  Anderson  against 
the  Pennaylvanla  Railroad  Company.  Plain- 
tin  was  nonsuited,  and  brings  ^ror.  Be- 
versed,  and  a  venire  da  novo  awarded. 

Samuel  W.  Shlnn  and  John  W.  Wescott 
for  plalntUt  In  error.  GaAill  &  Gasklll,  for 
defendant  In  error. 

PABKBR,  3.  The  plalntiflT  In  error,  who 
was  plaintiff  below,  was  the  owner  of  a  sall- 
li^  yacht  and  sued  the  defoidant  company 
for  damages  caned  hy  eolUslon  of  the  said 
yacht  with  a  swinging  draw  of  the  defend- 
ant's railroad  bridge  one  Bancocas  creek  In 
the  county  of  Burllivton.  At  the  trial  in  the 
Supreme  Court  circuit  motion  was  made  to 
nonsuit  the  plaintiff  on  two  grounds :  First 
becanse  no  negligence  of  defendant's  serv- 
ants In  ttie  management  of  the  bridge  had 
been  shown;  secondly,  becanse  of  contribu- 
tory n^llgence  In  the  management  of  the 
boat.  Fn»n  the  remarks  of  the  court  In 
disposing  of  the  motitm,  we  Infer  that  the 
nonsuit  which  was  Altered  warn  granted  on 
the  ground  of  contributory  negligence.  The 
case  is  here  on  writ  of  error  to  tiie  Judgment 
then  entered ;  and,  If  a  ncmnilt  was  Justified 
on  ^ther  ground.  It  should  stand. 

Rancocas  creek  at  the  place  in  question, 
which  Is  Just  at  Its  mouth,  is  quite  a  wide 
stream,  which  might  wtil  be  described  as  a 
river,  running  east  and  west  On  the  north 
or  right  bank  is  the  vill^  of  Delanco ;  op- 
posite, <m  &e  south  hank,  Rlveralde.  These 
two  places  are  connected  by  a  county  bridge, 
east  of  which,  at  a  distance  of  about  400 
yards  or  more.  Is  the  defendanfa  railroad 
bridge,  running,  as  indicated  by  the  official 
maps,  nearly  northeast  axiA  southwest  while 
the  county  bridge  runs  nearly  north  and 
south.  By  bearing  these  details  In  mind  an 
apparent  inconsistency  In  the  testimony  la 
fully  explained,  and  the  case  will  be  more 
readily  understood.  The  accident  occurred 
on  May  26. 1905,  at  about  6:45  p.  m.,  it  belfig 
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still  light  Shortly  prior  to  that  time  plain- 
tiff's boat,  with  plaintiff  aboard,  and  having 
one  Parker  to  navigate  It,  came  np  tbe  Dela- 
ware river,  and  entered  the  mouth  of  Ran- 
cocas  creek  on  the  way  to  Halnesport,  near 
Mt.  Holly.  There  was  a  strong  tide  setting 
up  the  stream.  The  wind  was  light,  and  the 
boat,  sailing  free,  passed  through  the  draw 
of  the  wagon  bridge.  After  going  about  one- 
third  the  distance  to  the  other  bridge,  plain- 
tiff and  Parker,  who  was  steering,  saw  the 
bridge  tender  on  the  railroad  bridge  wave  a 
red  dag  for  them,  and  a  white  flag  for  an 
approaching  train  which  was  just  leaving  the 
Riverside  station.  Parker  accordingly  head- 
ed for  the  power  bouse  at  Riverside,  and  lay 
to  In  a  position  out  of  the  tide,  abont  400 
yards  from  the  railroad  bridge.  They  waited 
there,  according  to  Parker's  testimony,  until 
"the  train  had  gone  on  towards  Delanco,  and 
they  had  started  to  turn  the  draw."  The 
bridge  tender  waved  bis  white  flag,  and 
shouted  something  which  Parker  and  plain- 
tiff could  not  make  out  because  of  the  wind. 
Parker  called  out,  "We  are  coming  through." 
The  draw  continued  to  turn;  and  presently 
he  got  under  way,  turning  first,  as  he  says, 
toward  the  wagon  bridge,  then  let  the  boat 
pay  off  toward  the  boathouses  on  the  Delanco 
side  until  It  reached  mid  stream.  Then  he 
seems  to  have  headed  for  the  bridge,  and 
slacked  off  the  sheet  so  that  the  sail  should 
not  draw,  moving  by  the  tide  alone.  It  Is  not 
certain  Just  what  sail  this  was,  as  the  testi- 
mony is  vague  as  to  the  exact  type  of  the 
boat  She  is  described,  in  Parker's  testi- 
mony, as  a  "two-masted  sloop,  w^ith  a  Jib." 
Plaintiff  says  she  was  42  feet  long  and  14 
feet  beam,  so  that  she  might  have  been  a 
•mail  Bcboonor,  or  what  is  known  as  a 
"yawl,"  having  a  mainmast  forward  and  a 
smaller  one  at  tbe  stem.  But  only  one  sail 
was  hoisted,  "the.  forward  sail,"  or  inferably 
the  foresail. 

When  within  150  or  200  yards  of  the  rail- 
road bridge,  still  in  a  place  of  safety  so  far 
as  the  case  shows,  tbe  bridge  turning  all  the 
wliUe,  but  slowly,  the  bridge  tender,  aceord- 
taig  to  plaintiff's  testimony,  "waved  his  hand, 
and  showed  them  whlcb  side  of  the  draw  to 
take,"  Indicating  the  northerly  or  Delanco 
end,  which  was  to  their  left,  and  was  swing- 
ing away  from  them.  Parker's  testimony  as 
to  what  followed  Is  as  follows:  "Q.  How 
near  open  was  the  draw,  then?  A  The 
bridge  was  open  very  nearly  far  enough 
for  tbe  boat  to  go  tbroi^,  but  they  seemed 
to  take  BO  many  turns  around  to  make  it 
open  at  all;  seemed  to  open  slowly.  And 
when  I  got  within  50  feet  of  the  slip  he  hal- 
looed for  me.  Be  says,  *Yon  can't  get 
throu^:  you  will  have  to  turn.'  Well,  I 
conldnt.  The  tide  was  against  me,  the  wind 
was  against  me,  and  I  was  simply  tbwe,  and 
I  held  her  just  as  close  as  I  could  to  make 
hin  go  through,  tfilnklog  perhaps  she  might, 
but  the  stay  rop^  from  the  mast  caught  in 
the  sleepers  on  tbe        of  the  draw  as  It 


was  opoilng,  and  there  was  Just  abont  Qiat 
much  space  lindicatlng].  If  it  bad  been 
about  that  much  further  [Indicating] ,  It 
would  have  g<me  through.  Of  course  that 
pulled  the  mast  over,  bent  the  mast  clean 
over,  and  broke  tbe  top  of  it  off,  and  of 
course  opened  her  seams,  Q.  Then  you  were 
helpless,  I  suppose?  A  Yes,  sir.  As  soon  as 
I  seen  I  couldn't  do  no  better,  I  dropped 
the  sal]  and  took  away  everything,  and 
tried  to  stop  it.  but  it  was  utterly  Impossible. 
Q.  And  the  draw  lacked  about  how  much  of 
being  opened  wide  enough  to  let  you  through? 
A.  If  It  had  been  opened  two  feet  wider  I 
could  have  gone  tbrongh.  Q.  How  many 
were  working  on  the  bridge  when  they  were 
trying  to  turn  it,  did  you  see?  A.  I  don't 
Just  recollect ;  three  or  four."  The  colloquy 
between  the  court  and  plaintifTs  counsel  on 
the  motion  to  nonsuit  indicates  the  view  of 
the  trial  Judge  as  to  the  inferences  to  be 
drawn  from  the  signals:  "The  Court:  The 
signal  to  the  plaintiff  In  this  case  has  been 
testlfled  to  have  been  400  yards  away.  At 
that  time  the  draw  of  the  bridge  was  not 
open.  Mr.  Wescott:  Was  bting  <^)ened.  It 
was  testified  to.  Tbe  Court:  Well,  they  had 
started  to  turn  It,  according  to  the  testi- 
mony. But  it  was  obviously  and  palpably 
before  the  eyes  of  the  plaintlfl  that  the  pass- 
ageway was  not  then  clear.  He  started  tbe 
boat,  and  undertook  to  go  Into  what  seems  to 
be  to  the  court  an  obvious  danger  which  he 
himself  ought  to  have  seen.  In  addition  I 
don't  see  that  there  can  be  any  Inference 
drawn  from  the  defendant's  invitation  to 
come  through  the  draw  that  the  draw  was 
then  In  a  safe  condition  to  pass,  as  the  plaln- 
tllTB  own  eyes  Indicated  that  he  clearly  ob- 
served that  It  was  not  A  nonsuit  will  be  en- 
tered." The  court  seems  to  have  overIo<rtEed 
the  testimony  of  Anderson  as  to  tbe  proper 
channel  being  pointed  out  when  they  were 
150  yards  away ;  and  to  have  taken  the  view 
that  plaintiff  was  guilty  of  negligence  in  law 
by  getting  under  way  at  all  before  the  draw 
was  sufficiently  open  to  allow  his  boat  to 
pass  through,  though  plaintiff  was  entitled 
to  infer  that  he  was  Invited  to  come  on.  We 
think  tbe  nonsuit  was  erroneous;  that  a 
case  for  tbe  Jury  was  presented,  both  on  the 
questlini  of  the  n^ligence  of  the  servants  of 
the  railroad  company,  and  tbe  contributory 
negligence,  If  any.  of  the  plaintiff  or  his  serv- 
ant Parker.  Tbe  general  rules  In  regard  to 
the  duties  and  llRbllitles  of  thoee  In  chai^ 
of  drawbridges  over  navigable  streams,  and 
those  passing  tbrongh  them,  are  stated  in  2& 
Cyc.  310-31B.  with  tbe  authorities,  which 
may  advantageously  be  examined  In  some  de- 
taU. 

In  St  Louis,  etc..  Packet  Co.  t.  Keokuk 
Bridge  Co.  (0.  C.)  81  Fed.  755,  the  rule  was 
laid  down  that  a  pilot  navigating  a  streaok 
over  which  a  drawbridge  Is  erected  is  aaJy 
obliged  to  use  ordinary  care  and  skill  in  pass- 
ing throufi^  the  draw,  and  tbe  qQestlon,  un- 
der all  tbe  circumstances,  whether  he  did  so 
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[g  Cor  the  Jury.  In  Clement  t.  Metr(^lltan 
West  Side  Elevated  Railway  Co.,  a  case  In 
the  Circuit  Court  of  Appeals,  reported  in  123 
Fed.  271,  59  C.  C.  A.  289,  a  steamer  254  feet 
long  was  navigating  the  Chicago  river  at 
night,  and  passed  safely  throogh  a  number 
of  bridges,  but  on  reaching  the  next  bridge 
135  feet  away,  at  a  speed  dead  slow,  It  was 
seen  that  the  bridge  was  not  opening,  so  full 
speed  astern  was  ordered,  but  without  avail. 
It  was  held  that  the  vessel  was  not  In  fault, 
aod  that  the  burdoi  was  on  the  defendant, 
owner  of  the  bridge  to  explain  the  failure  to 
open  It  In  Central  R.  B.  of  N.  J.  v.  Penna. 
R.  R..  59  Fed.  192,  8  0.  a  A.  88,  a  tug  with  a 
tow  In  Newark  bay  whistled  for  the  draw  of 
tbe  Central  Railroad  bridge  to  open,  recelv*^ 
log  no  reply,  though  the  whistle  was  repeat- 
ed eevwal  times.  The  tug  and  tow  slowed 
up  as  much  as  possible  to  avoid  collision,  and 
the  draw  was  held  closed  some  minutes  until 
a  frei^t  train  was  allowed  to  pass  over. 
The  draw  then  opened,  but  too  late  to  pre- 
Tmt  colll8l(Hi  of  the  tow  with  a  pier  of  the 
bridge.  The  oiwner  of  the  bridge  was  held 
liable  on  the  gronnd  that  it  owed  the  duty 
of  reasonable  care,  not  only  not  to  Impede 
safe  navigation,  but  to  avoid  unnecessary  de- 
lay. The  case  of  Manistee  Lumber  Go. 
Chicago  (D.  C)  44  Fed.  87,  presented  a  situ- 
ation vex7  similar  to  that  In  the  case  at  bar. 
A  schooner  In  tow  of  a  tvg  was  travraslng 
the  Chicago  river.  Whistle  was  blown  to 
open  a  draw,  and  a  bell  was  rung  from  the 
bridge  to  signify  that  it  would  be  opened. 
This  signal  was  Intended  to  warn  passengers 
on  the  bridge,  but  the  court  held  that  plain- 
tiffs' servants  were  entitled  to  regard  It  as 
an  intimation,  for  their  benefit  The  draw 
tender  found  the  locking  mechanism  out  of 
order,  and  Instead  of  signaling  the  tug  at 
once  to  stop,  began  an  Investigation  of  the 
trouble,  and  found  oat  too  late  that  he  could 
not  get  the  bridge  <q)en.  The  court  express- 
ly held  that  tiie  tug  waa  not  In  fault  for  not 
slacUng  qpeed  ns  as  it  discovered  that 
the  draw  waa  not  swinging,  and  the  city  was 
therefore  solely  liable  for  the  resulting  col- 
lision. Boland  T.  Bridge  Co.  (D.  C.)  94  Fed. 
888,  inreaents  a  ease  of  a  steamer  descending 
the  Missouri  river,  sustaining  other  damage 
by  trying  to  avoid  collision  with  a  draw- 
bridge which  was  not  opened.  Navigation 
waa  evidently  Intermittent  at  the  time,  as  the 
steamer  pecqple  had  sent  word  to  the  bridge 
tender  the  night  before  to  be  ready  for  them. 
They  had  the  draw  in  sight  for  two  miles, 
and  saw  men  on  It  who,  as  It  bappmed, 
were  not  the  ones  to  <vien  It  The  steamer 
advanced  on  the  bridge  nntil  It  was  evident 
that  the  draw  waa  not  going  to  open,  and 
then  tried  too  late  to  make  shore,  and  ran 
into  some  ohstmctlon  and  waa  damaged.  In 
a  ndt  against  the  bridge  company  the  de- 
foiae  of  contributory  n^llgenee  was  raised, 
mnA  the  court  held  that  it  waa  a  reasonable 
nipinrttlon  that  the  men  In  <iuiTge  would 
oomaenee  to  open  tb»  bridge  In  time,  and 


that  no  negligence  was  chargeable  to  the 
navigators  of  the  boat  In  Chicago  v.  Mullen, 
116  Fed.  292,  54  0.  C.  A  94,  It  was  held  to 
be  negligence,  on  the  part  of  the  bridge  ten- 
der, to  swing  the  draw  too  far  as  a  schooner 
In  tow  passed  through,  and  that  the  latter 
was  not  bound  to  wait  until  the  bridge  waa 
locked.  The  case  of  Edgerton  v.  Mayor  (D. 
C.)  27  Fed.  230,  arose  out  of  a  collision  In 
the  Harlem  river.  Though  it  was  held  to- 
be  negligence  in  the  pilot  of  a  tag  to  approach 
the  draw  span  at  an  angle,  this  course  re- 
sulting In  the  colllsltHi,  still  it  was  held  con- 
tributory negligence  in  the  bridge  tender  not 
to  favor  the  paasage  of  the  tug  by  revolving 
the  draw  beyond  the  middle  Hue,  as  was  cus- 
tomary, and  under  the  admiralty  rule  the 
damages  were  divided.  The  general  rule  of 
conduct  in  such  cases  Is  very  fully,  and  we 
think,  accurately,  stated  by  Jenkins,  Cir- 
cuit Judge,  In  Clement  v.  Metropolitan  Rail- 
way, 123  Fed.  271.  59  C.  C.  A  289,  already 
cited.  Tie  following  Is  the  language  of  the 
opinion:  "A  bridge  spanning  a  navigable 
rlVOT  Is  an  obstruction  to  navigation,  tdler* 
ated  because  of  necessity  and  convenience  to 
commerce  upon  land.  Such  a  structure  nmst 
be  so  maintained  and  operated  that  navUEa- 
tlon  may  not  be  Impeded  more  than  is  abso- 
lutely necessary,  the  right  of  navigation  be- 
ing paramount  It  Is  Incumbent  upon  the 
owner  that  the  bridge  be  so  constructed  that 
It  may  be  readily  opened  to  admit  the  pas- 
sage of  craft  and  maintained  In  suitable 
condition  therefor.  It  la  also  bis  duty  to 
place  in  charge  those  who  ere  competent  to 
operate  the  bridge,  to  watch  for  signals, 
and  to  open  the  bridge  for  the  passage  of  ves- 
sels, and  for  the  performance  of  such  dele- 
gated duty  he  is  responsible.  It  Is  also  his 
duty  to  equip  the  bridge  with  proper  lights, 
giving  warning  of  the  position  of  the  bridge 
and  of  its  opening  and  closing.  If  for  any 
reason  the  bridge  cannot  be  opened,  proper 
signals  should  be  given  to  that  efiTect.  such 
as  win  warn  the  approaching  vessel  in  time 
to  heave  to.  A  vessel,  having  given  proper 
signal  to  open  the  bridge,  and  prudently 
proceedli^  under  slow  speed,  has,  in  the  ab- 
sence of  proper  warning,  the  right  to  as- 
sume that  the  bridge  will  be  timely  opened 
for  passage.  She  Is  not  bound  to  heave  to 
until  the  bridge  has  been  swung  or  raised 
and  locked,  and  to  critically  examine  the 
situation  before  proceeding  (City  of  Chicago 
V.  Mullen.  116  Fed.  292,  64  C.  C.  A  94),  but 
may  carefully  proceed  at  slow  speed  upon 
the  assumption  that  the  bridge  will  open  in 
reeponae  to  the  signal,  and  may  so  proceed 
until  such  time  as  it  appears  by  proper  warn- 
ing, or  in  reasonable  view  of  the  situation, 
that  the  bridge  will  not  be  opened  (Manistee 
Lumber  Company  v.  City  of  Chicago  [D.  0.1 
44  Fed.  87;  Central  Railroad  Company  of 
New  Jersey  v.  Pennsylvania  Railroad  Com- 
pany, 59  Fed.  192,  8  C.  G.  A.  86).  when  It 
becomes  the  duty  of  the  vessel,  if  possible, 
to  stop,  andt  If  necessary,  to  go  astern.** 
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Cotinsel  have  referred  ua  to  no  case  ont- 
Blde  of  tbls  Btat^  nor  on  an  Independent  in- 
Testtgatlon  do  we  find  anr.  of  collision  be- 
tween a  Balling  Teasel  under  sail  and  a  draw- 
bridge which  throws  any  light  on  the  matter 
in  hand.  It  is  worthy  of  remark  that  the 
two  reported  cases  In  this  state  on  the  gen- 
eral subject  are  of  just  this  character.  In 
Ripley  T.  Freeholders,  40  N.  J.  Law,  45,  In 
the  Supreme  Court,  the  accident  occurred  at 
the  draw  of  the  county  bridge  OTer  the  Pas- 
saic at  Bridge  street,  Newark,'  and  was  due 
to  the  failure  of  the  freeholders  to  keep  the 
bridge  in  repair,  so  that  It  sagged  and  work- 
ed BO  slowly  that  the  draw  tender  could  not 
get  it  open  in  time.  This  failure  was  held  to 
be  negligence.  In  the  case  of  Mattlage  t. 
Freeholders,  63  N.  J.  Law,  B83,  44  Atl.  756, 
decided  by  this  court,  the  collision  took  place 
at  the  Paterson  Plank  Road  bridge  spanning 
the  Hackensack  river.  In  that  case,  as  In 
this,  the  vessel  was  sailing  free,  and  the  tide 
running  in  her  favor  three  miles  an  hour. 
The  wind  was  fresh.  The  mate  blew  a  horn 
as  a'  signal,  and  the  crew  took  In  the  foresail 
and  lowered  the  mainsail  to  the  third  reef, 
dropped  the  peak  and  hauled  In  the  boom. 
The  schooner  was  then  under  Jib  and  dose- 
reefed  mainsail,  practically  all  her  sail  being 
the  Jib,  and  this  necessarily  making  it  im- 
poesible.  in  case  of  emergency,  to  bring  her 
up  Into  the  wind.  At  600  yards  the  bridge 
tenders  were  seen  working  on  the  draw  as  if 
to  open  It  At  200  feet,  the  bridge  tender 
waved  his  hat,  but  It  was  then  too  late,  for 
the  heavily  laden  sdiooner,  moving  six  miles 
an  hour,  under  beadsaU  almost  entirely,  could 
not  put  aboat  or  anchor,  and  an  accident 
was  inevitable.  It  tamed  out  that  the  bridge 
was  iammed  by  the  expansion  of  the  trolly 
rails  with  the  heat  It  was  held  that  from 
this  condition,  which  had  persisted  for  some 
time,  the  jury  was  enUtled  to  Infer  negllaence 
of  the  freehoUters  In  falling  to  use  proper 
care  in  keeping  tiie  bridge  In  repair.  It  was 
also  argnea,  bnt  nnsuccenfully,  that  contrlb- 
ntoiT  negUg^ce  had  been  conclnslTely  estab- 
Usbed  cominrlscKi  of  the  alleged  time 
that  was  nsnally  required  for  the  bridge  to 
open  and  the  speed  of  the  scboonert  as  in- 
dicating that  the  latter  was  still  in  a  place 
of  entire  safety  when  It  became  evident  that 
tbe  bridge  was  not  to  be  open  in  time.  Other 
testimony,  Incfmslstent  with  this,  was  hdd 
to  raise  a  Jury  question.  There  is  no  teett- 
mony  in  the  case  at  bar,  however,  that  in- 
dicates the  time  usually  repaired  to  open 
the  bridge  In  question,  so  that  a  discussion 
of  contributory  ne^lgence  from  that  point  of 
view  is  unnecessary. 

Fran  the  testimony  that,  on  coming  throng 
tile  wagon  bridge  and  heading  for  the  draw 
of  tho  railroad  bridge,  signal  was  made  with 
a  red  fl^  to  the  boat  and  a  white  Sag  to  an 
approaching  train,  and  that  plaintiff  changed 
his  course  and  lay  to  until  tlie  train  had 
passed  and  a  white  flag  was  then  wared,  and 
the  draw  began  to  open,  whrai  he  again  head- 


ed for  the  draw,  and  was  allowed,  without 
signal,  to  approach  within  ISO  or  200  yards, 
that  the  draw  continued  to  op^  all  that 
time,  and  that  at  that  point  the  particular 
conrae  of  the  plaintiff  was  Indicated  to  him 
from  tbe  bridge^  and  no  objection  made  to 
his  proceeding  further  until  within  some  GO 
feet  of  the  bridge,  we  think  it  was  clearly  In- 
ferable by  a  Jury  that  tbe  bridge  tenders  were 
aware  of  plaintiff's  intention,  Invited  bim 
to  come  on,  and  gave  him  to  understand 
that  tiie  draw  would  be  open  for  him ;  that 
their  failure  to  open  It  in  time  was  due^ 
either  to  a  miscalculation  of  the  time  re- 
quired to  open  It  of  whldi  they  were  the 
sole  Judges,  or  of  the  force  of  the  tide,  of 
which  they  could  Judge  as  well  as  plaintiff, 
or  both;  and  that  from  their  conduct  either 
In  Inviting  the  plaintiff  too  soon,  or  not 
warning  him  back  till  too  late,  or  tardiness 
In  opoilng  the  draw,  negligence  on  thdr  put 
was  a  legitimate  Inference.  The  duty  ot  rail- 
road omnpanles  to  maintain  .and  operate 
drawbridges  over  navigable  streams  and  pro* 
vide  bridge  taiders  thereon,  and  to  open  the 
draws  for  free  passage  of  vessel s,  Is  declared 
by  sUtute.  P.  L.  1903,  p.  65B,  |i  16»  17. 

As  to  the  conduct  of  the  plaintiff  himself, 
the  question  ot  his  ne^igenoe  was  as  clearly 
a  Jury  question.  If  tbe  tide  was  running  3 
miles  an  hour,  and  he  had  400  yards  to  go^ 
It  would  take  him  at  that  speed,  not  using  his 
sail,  414  minutes  to  reach  the  draw — appar- 
ently ample  time  for  any  ordinary  draw  to 
open.  At  a  distance  of  160  yards  he  was 
still  1%  minutes  away.  The  court  cannot 
underteke  to  fix  as  a  matter  of  law  a  limit 
within  his  zone  of  safety,  at  which,  in  the 
absence  of  a  signal  from  the  draw,  be  lAould 
have  realized  that  it  would  not  <^>en  In  dme. 
Nor  can  it  be  said  that  he  was  negligent  as 
a  matter  of  law  In  passing  out  of  the  area  of 
safety  before  the  brlclge  was  open  or  it  was 
absolutely  certain  that  It  would  be.  Vessels 
are  constantly  advancing  upon  bridges,  as  the 
reported  cases  show,  and  as  everyday  expe- 
rience tells  us,  without  waiting  for  them  to 
open;  and  on  the  proper  and  legal  assump- 
tion that  tbe  tenders  will  do  their  duty  and 
give  the  T^sel  the  right  of  way  to  which 
It  is  entitled.  On  this  point  the  remarlu  of 
Judge  Jenkins  already  quoted  are  most  per- 
tinent Nor  can  it  be  said,  as  a  matter  of 
law,  that  Parker  was  negligoit  In  losing  con- 
trol ot  the  boat  As  we  read  the  testimony, 
the  wind  was  not  dead  aft  as  they  entered 
Rancocas  creek,  but  slightly  quartering  from 
tiie  south.  At  least  this  inference  Is  permis- 
sible. After  passing  the  first  draw,  they 
came  to  off  Riverside,  under  the  shore.  In 
getting  under  way  again,  th^  started  off 
toward  the  west  which  would  be  on  tbe  port 
tack,  and  in  turning  vp  the  river,  either  went 
about  or  gybed,  and  with  the  sllgtit  dianga 
of  course  required  br  the  different  angle  or 
the  railroad  bridge  must  have  had  the  wind 
nearly  or  quite  abeam.   This  explains  tho 
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testimony  that  Parker  slacked  off  the  sheet 
to  let  the  wind  out  <tf  the  sail.  The  altnation 
was  then  such  that  the  boat  would  Instantly 
gather  steerage  way  by  merely  trimming  the 
nil,  so  that  It  would  1111,  and  up  to  within  a 
comparatiTely  short  distance  of  the  bridge, 
mi^ht  be  pnt  about  and  saved  from  collision. 
Bo  tar  as  the  tide  and  other  drcwnstances 
vae  concraned,  the  sltnattmi  was  not  of 
Parker's  making.  He  had  to  take  them  as 
be  foond  them,  and  do  the  best  he  could.  It, 
■B  the  United  States  Gonrts  bold,  and  we 
tidnk  iB  the  law,  he  was  entitled  to  assnme. 
In  the  tint  Instance^  that  the  teldge  woald  be 
Qpoied  in  tlmsb  and  a  Jury  might  talrly  find, 
IS  we  think  thcr  might  have  found,  that  he 
inoceeded  an  that  assnmptlon,  carefully,  at 
a  Blow  speed,  and  rec^red  no  wamliv  slj^ial, 
and  It  did  not  appear  In  reasonable  view  of 
the  situation  that  the  teldge  would  not  be 
opened  mrtn  too  late  to  turn  back,  he  cannot 
be  be3d  gulHy  of  oontrlbotory  n^Ugence. 
All  tliese  mattOTS  of  tact  a  Jury  mlg^t  on 
the  evidence  have  found  In  his  fitvori 

The  flrst  seetkm  ot  Bridge  Act  1888,  as 
amended  In  18M  (Oen,  St  iSK,  pp.  818, 
814,  B  ^  47),  Imposing  a  penalty  on  com- 
mandtfs  ot  vessels  Cor  talltire  to  lower  their 
sails  on  aKffoachlng  drawbridges,  which  was 
discussed  in  Rlplc?'  v.  Freeh<^ders,  ubl  supra, 
was  not  adrerted  to  in  the  court  below,.nor 
mentioned  In  the  tvlefs  of  counsel  In  this 
court,  so  perhaps  It  needs  no  notice  here. 
It  may  as  well  be  said,  however,  that  the 
*^owering  of  the  sails"  required,  was  held  1^ 
the  Supreme  Court  In  the  Blpley  Oase,  to  be 
sncb  as  in  the  language  of  the  statute  would 
"enable  the  vessel  to  pass  gently  through." 
We  see  no  reason  for  questioning  at  this 
time  the  propriety  of  that  decision ;  and  1^ 
as  was  testified  In  this  case,  the  sail  had  no 
eBFect  on  the  qpeed  of  the  boat,  It  was  Irnma- 
terlal  whether  It  was  raised  or  lowered,  and 
no  negligence  could  be  predicated  on  a  failure 
to  loww  It,  especially  In  view  of  the  defend- 
ant railroad's  claim  that,  In  effect,  It  was 
ne^lgence  not  to  keep  the  sail  full. 

We  conclude  therefore,  that  both  defend- 
ant's Qegllgence  and  plaintiff's  contrtbatory 
negligence  were  qnestloiiB  for  the  Jury,  and 
that  the  nonsuit  was  wrong.  The  Judgment 
of  the  Supreme  Court  will  therefore  be  re- 
venKd  and  a  venire  de  novo  awarded. 

qronniRB^  a  j.,  and  heed,  tooh* 

HEEB^  MINTOaN*  GRAY,  DIDL,  and  VBS- 
DIBNBUBOH,  JJ^  dissent 


BCHUOHER  V.  WHTTHL 
CGonit  of  Ehion  and  Appeals  of  New  7en^. 

Nov.  16. 19(») 
SriDracB  (I  854*)— Books  cor  Aooomrr— Pabt> 

ITEK8HIP  LCDOKBS. 

Oa  aoooontiiig  between  partners,  the  part- 
nexvhip  todgea  k^  by  bookkeepers  are  com- 


petent orli^nal  evidence ;  the  bookkeepers  bebig 
regarded  as  agents  of  eadi  partner  to  keep  hl> 
aocotmt  with  the  firm. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent.  Dig.  H  1470,  1474;  Dec.  Dig.  f  854.*] 

(Syllabiis  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Suit  for  an  accounthig  by  Peter  SchliCher 
against  John  R.  Whyte,  Decree  for  ctnn- 
plaJnant  end  deendant  ai^eala.  Afllrmed. 

Frank  Ef.  Katsenbadi,  Jr.,  for  appellant 
Qeoi^  0.  Tanderbllt,  toe  respondent 

PARKER,  J.  This  Is  a  BDit  for  an  ac- 
counting between  former  partners.  It  was 
before  this  court  In  another  aspect,  on  ap- 
I>eal  from  the  decision  of  yi<»  Chancellor, 
now  Justice,  Reed,  reported  In  61  N.  J.  Eq. 
158,  47  AQ.  448;  affirmed  on  appeal,  65  N. 
J.  Bq.  404.  64  Atl.  1125.  The  present  appeal 
brings  up  the  decree  altered  on  report  of  a 
master,  adjudging  that  the  complainant  be- 
low is  entitled  to  recover  frrai  the  defend- 
ant 92,071.76,  and  overmllng  certain  excep- 
tions to  the  master* B  r^iort  which'  will  be 
taken  up  in  the  order  In  wUdi  tbey  are  dls> 
cussed  by  appellant's  brief. 

The  third  exception  Is  that  the  master  ad- 
mitted In  evidence  the  partnership  ledgers 
wltiiont  me  ^oductlw  of  books  of  original 
entry.  The  fourth  exception  is  that  the  mas- 
ter based  bis  report  upon  entries  in  the  ledg- 
ers without  proof  at  the  handwriting  therein. 
The  fifth  exception  is  that  the  master  charg- 
ed the  defendant  with  items  of  cash  shown 
<m  the  ledgws  without  other  pnxtf.  The 
point  made  by  appellant  is,  In  snbBtance,  that 
1^  ledgers  were  not  avadlable  as  evidence 
without  the  daytKK^  or  otlier  books  of  origl- 
nal-raitiy.  The  proof  shows  that  the  parties 
as  partners  kept  partnership  books  by  paid 
bookkeepers,  and  that  these  books  consisted 
of  memorandum  diq^boohs  called  "blotters'* 
and  "ledgers."  The  blotters  seem  to  have 
disappeared.  Tb»  ledgers  were  fully  identi- 
fied as  those  of  the  partnership.  Counsel  re- 
ly upon  the  cases  in  our  repnrte  holdUng  that 
as  between  tradesmen  and  their  debtors,  the 
books  of  account  of  original  entry  are  ad- 
misslble,  but  that  other  books  In  which  these 
original  entries  are  posted  are  admissible  on- 
ly as  supplementary  to  the  books  of  wlginal 
entry,  so  that  the  whole  ctf  ttie  account  should 
appear,  and  that  the  ledgers  witbont  the 
books  of  original  oitry  are  not  admissible, 
Branell  v.  Mawba,  87  N.  J.  Law,  198 ;  Rum- 
sey  V.  New  Tmk  ft  New  Jera^  Telephone 
Co.,  40  N.  J.  Law,  822,  8  Atl.  290;  Dtament 
V.  OoUoty,  66  N.  J.  Law,  286,  49  Atl.  445^ 
808.  niese  dedslons  undoubtedly  indicate  the 
law  ct  this  state  on  that  subject  bat  in  our 
view  are  not  applicable  to  this  case.  The 
parties  here  were  partners,  so  tiiat  each 
partner  was  an  agent  for  all  the  othos  as 
to  partnership  transactions.  So  also  the  book- 
keepers employed  by  them  from  time  to  time 
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were  agents  for  every  partaer  as  against  tbe 
others,  and  therefore  entry  In  tbe  ledgers  by 
a  bookkeeper  In  the  course  of  his  employ- 
ment, constltnting  a  charge  against  one  part- 
ner In  favor  of  the  others,  amounted  to  an 
admission  by  the  partner  against  whom  it 
was  charged.  In  this  view  of  tbe  case  the 
ledgers  were  properly  admitted. 

The  next  point  made  by  the  appellant  Is 
based  np(m  the  qnestlon  ot  convtmetlon  of 
the  partnership  agreement  The  orlgloal  firm 
consisted  of  Whyte  and  a  man  named  Vogel, 
who  had  accounts  on  their  books  for  collec- 
tion at  tbe  time  of  the  partnership  agree- 
ment now  In  qnestlim.  which  was  executed  on 
the  22d  day  of  September,  1887,  and  under 
which  tbe  complainant;  Sdilldier,  came  Into 
the  Arm.  One  of  these  acconnts  was  against 
Whyte,  mostly  for  cadi  advanced  to  him  or 
paid  f^  his  jue.  The  partnership  agnemaat 
proTlded  that  Whyte  and  Vogel  Should  ctm* 
tribute  certain  diattels  helimging  to  the  old 
Ann,  at  a  valuation,  and  that  Schlicher  was 
to  pay  a  sum  In  cash  to  oflhet  this  contrtbn- 
tlon.'  Said  Whyte  and  Togel  also  contributed 
to  said  copartnership  the  book  accounts  "<m 
their  books  from  the  day  of  September, 
1897."  The  ai;^lant  contends  that  this 
clause  means  that  the  book  accounts  accru- 
ing after  the  22d  day  of  September,  1887, 
are  meant  Tho  master  held,  and  the  court 
below  htfdt  Its  meaning  to  be  tiiat  tbe  old 
accounts  then  standing  on  the  books  were 
the  ones  referred  to.  and  were  to  be  regard- 
ed as  assets  of  tbe  new  partnership,  and  not 
the  property  of  the  old  partners.  In  other 
words,  that  the  word  "from"  was  an  Inad- 
vertence, and  should  be  construed  to  mean 
"prior  to."  We  concur  In  this  view.  The 
clause  in  question  Is  meaningless  If  read  llt- 
terally,  for  the  accounts  arising  after  Sep- 
tember 22,  1897,  are  those  of  the  three  part- 
ners. What  was  evidently  meant  is  that  ac- 
counts then  standing  on  the  books  should 
Inure  to  the  new  firm,  so  that,  on  collectliHi 
and  divlBion  of  the  same,  Schlicher  would 
get  his  share.  The  Importance  of  this  con- 
struction lies  In  the  fact  that  among  these 
accounts  was  tbe  one  against  Whyte  himself 
to  a  considerable  amount.  This  account.  Id 
our  judgment,  was  properly  Included  In  the 
finding  of  the  court  below,  and  was  admis- 
sible on  the  same  principle  already  laid  down 
with  reference  to  other  Items  in  the  ledgers. 

The  third  point  made  by  appellant  is  that 
the  master  failed  to  state  an  account  It  la 
true  that  the  master  did  not  annex  to  his 
report  and  finding  any  account  with  Items. 
He  found  and  reported,  among  other  things, 
that  the  net  worth  of  the  firm  of  Schlicher 
and  Whyte,  on  September  1,  1899,  was  $3,- 
391.99,  one-third  of  which  belonged  to  Whyte, 
and  two-tblrda  to  Schlicher ;  that  Whyte  ow- 
ed the  firm  f3,202.42 ;  that  Whyte's  Interest 
In  the  firm  was  one-third  of  the  first  amount 


mentioned,  or  $1,130.66,  so  that  the  balance 
due  frwn  Whyte  to  Schlicher  was  $2,071.76. 
He  annexed  to  his  reiwrt  the  testimony  taken 
before  him,  and  also  copies  of  the  books,  so 
far  as  the  entries  In  the  same  related  to  the 
determination  of  the  matter. 

We  do  not  think  it  was  necessary  for  the 
master  to  go  further  than  he  has  done  In 
the  matter  of  stating  the  account  The  de- 
cree did  not  direct  him  so  to  do.  It  required 
him  "to  take  a  mutual  account  of  all  dealings 
and  transactions  between  the  complainant 
and  defendant  as  partners,"  with  power  to 
examine  witnesses  •  •  *  and  to  report 
wbat  upon  said  accountbig,  should  appear  to 
be  due  fnnn  each  of  said  parties  to  the  oth- 
er, and  also  the  balance  which  upon  the  said 
account  shall  appear  to  be  due  from  either 
party  to  the  other.  The  mastor  seems  to 
have  fully  complied  with  the  requlremento  of 
this  decree.  The  appelant  complains  that 
the  master  does  not  shov  bow  he  arrives  at 
the  figures  of  the  net  worth  of  the  Ann,  that 
the  result  cannot  be  obtained  from  tbe  evl- 
dence,  and  that  the  master  evidently  intend- 
ed to  adopt  tbe  figures  submitted  by  Schlich- 
er, which  are  $B8.22  less  than  the  net  worth 
as  r^orted  by  tbe  master.  All  that  need  be 
said  as  to  this  Is  that  It  the  master  made  an 
err^r  of  $00.22  lit  the  net  worth.  It  tesnlted 
In  an  Increase  of  $18.74  In  Whyte's  share  of 
the  assets^  thereby  reducing  the  balance  due 
from  Whyte  to  that  extent,  so  no  harm  has 
been  done  the  app^snt 

Tbe  annexatlcm  at  an  Itonised  account  as 
a  schedule  to  the  report  was,  undw  the  cir- 
cumstances, a  matter  ot  form,  as  the  figures 
substanUally  appeared  In  the  deporitlons. 

The  decree  appealed  from  will  be  affirmed. 


CRANB  V.  GUBNBHL 

(Court  of  Chancery  of  New  Jeisey.  Nov.  6b 

1908.) 

L  Attobnet  and  Cuknt  (8  126*)— OmoE  of 
ATroansT— RBatn.i.Tioir  of  PBonESSionAi. 

CONDUOr— SCOFB. 

Attonieys  and  soUdtots  are  offioen  ot  tbe 
court,  and  the  court  may  deal  summarily  with 
breaches  of  duty  and  privilege  on  their  part ; 
but,  the  relation  between  a  party  and  oppo- 
site party's  solicitors  not  being  tiiat  of  solicitor 
and  client  a  ointrover«r  between  them  would 
not  Justify  tbe  ezerdse  of  the  sonunary  jnxfa- 
diction. 

[Ed,  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  i  267;  Dec.  Dig.  i  126L*] 

2.  Costs  (i  14S*)^nTLEiniTT  of  Aonoir— 

AOBEEMENT  BT  PaBHES. 

It  is  established  practice  Id  settling  pend-  ' 
log  suits  for  parties  to  agree  upon  the  taxable 
costs  without  a.  taxation  by  the  clerk,  and  the 
court  should  always  support  the  settlements, 
unlras  they  are  amnnatively  shown  to  be  un- 
just, oppressive,  or  illegal,  or  to  have  been  in- 
duced by  uDfaimees.  j 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  {  575 ;  Dea  Dig.  S  148.*] 
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3.  CoffiB  n  Tl*)— Taxatiow— Wajveb. 

One  oititled  to  a  taxation  of  cwts  mar 
vtire  hlB  zi|^t 

WiL  Notfc— For  other  caeea,  see  Ooeta^  Cent. 
ViTH  29T-508:  Dec  Dig.  I  71.*] 

4.  Costs  (|  Tl*)— TAiiiioN— Waivsb. 

When  ewaplainant'e  lolicitors  fnmiBhed 
the  amotmt  ot  uidr  chargee  to  defendant's  ao- 
Udtor.  npon  negotiations  to  settle  the  suit,  and 
oSerea  to  hare  their  costs  taxed  bj  the  clerk, 
and  defendant's  solicitor  did  not  accept  the  offer, 
bnt  agreed  that  the  amount  should  be  paid  by 
bis  clien^  the  fsilnre  to  accept  the  offer  was  a 
veiver  ot  the  right  to  have  the  costs  taxed, 

md,  Note^— For  other  cases,  see  Costs,  Cent 
D%.  SI  297-803;  Dec.  Dig.  |  71.*] 

Bill  by  WUliam  N.  Crane  against  Charles 
P.  Gamee.  On  petltioQ  to  flz  solicitor's  fees 
sad  cbarges.  Dismissed. 

W.  J.  St  lAwrence,  for  tbe  motton.  D.  J. 
Lms,  opposed. 

HOWXtLL,  7.  0.  The  bill  In  this  casct  was 
flled  to  foredose  a  mortgi^  oorerlzif  lands 
<tf  thepetltiimer.  The  reqKmdents  are  the  com- 
plainsnfs  solicitors.  Wben  the  sntt  had  reach- 
ed the  stags  of  sn  <nder  for  snbstltated  serr- 
lee  of  process  on  nonresident  d^endants,  the 
petitioner  made  a  sale  of  the  mortgaged  prem- 
ises and  sought  to  have  the  foredosore  suit 
«ided.  Ha  directed  his  own  solicitor  to  ascer- 
tain -Oie  amonnt  of  the  fees  and  diarces  of  the 
complainant's  solicitors.  These  were  reported 
to  him  h7  tbe  comi»lalnanl^  solicitors  to  be  the 
sam  of  $114.22.  Tills  Indndsd  the  total  diarge 
for  taxable  coatfl^  fees  for  searches,  and  the 
counsel  fees  and  expenses  of  tbe  complainant 
FetmoDiVs  connsel  agreed  that  this  amount 
should  be  paid  h7  bis  dlent  He  eq^ieesly 
waived  his  right  to  have  the  costs  taxed. 
The  arrears  of  interest  on  the  mortgage  were 
9167.98.  Some  dsys  after  fbn  eonsommatlon 
of  the  sale  of  the  land,  the  pnrdiaser  paid 
to  tbe  oonqdalnanfs  solicitors  out  of  tbe 
purchase  money  these  two  sums,  aggregating 
$282.20;  After  the  payment  had  been  made, 
the  petitioner  conceived  that  the  complain- 
ant's solicitors*  charges  were  excessive,  and 
he  soDgbt  to  bare  scune  portion  of  the  amount 
repaid  to  him  by  them.  Tbe  solicitors  de- 
clined to  accede  to  his  request,  and  this  peti- 
tion was  then  filed  appealing  to  the  som- 
mary  jurisdiction  of  the  court  over  its  solidt- 
on,  and  praying  tliat  tiie  ezcesslTe  cha^ies 
might  be  awarded  to  him.  a%e  motion  was 
beard  on  petition  and  answering  affldsTlts. 

It  wHI  be  observed  that  this  Is  not  a  con- 
test between  the  petitions  and  his  lawyer. 
The  relation  between  the  petitioner  and  the 
conplalnanf  s  s<dldton  was  not  that  of  so- 
licitor and  client,  and  the  summary  proceed- 
ing  wlilch  the  conrt  may  exercise  orer  its 
solicitors  cannot  app^  to  this  controreray. 
The  resson  Is  obrlous.  Attorneys  and  soUdt- 
on  are  offlcera  of  the  court  They  are  part 
•ltd  parcel  of  the  eqniiunent  of  tbe  Judicial 
sTstem  for  tbe  administration  of  Jnstlce. 
Tbey  hSTo  been  specially  admitted  to  their 


offices  as  persons  qualified  to  transact  the 
business  of  the  public  in  tbe  courts.  They 
hold  themselves  out  tixe  oigagements  1^ 
clients,  and  the  courts  recognize  thtir  spe- 
cial prlvll^^  The  rdations  between  than 
and  their  clients  are  those  of  trust  and  con- 
fidence, so  much  so  that  commnnlcationa  be- 
tween solicitor  and  dlent  are  protected  from 
disclosure  and  publicity,  and  the  strictest 
fidelity  to  tbelr  retainers  must  be  observed. 
It  Is  owing  to  this  private  and  confidential 
relationship  that  the  courts  have  nndertak* 
en  t6  deal  summarily  with  breaches  of  duty 
and  privily  by  solicitors.  If  tbe  relatlcm- 
ahlp  w^  less  dose,  or  ladEed  the  danent  of 
confidence  and  trust  in  an  officer  of  tbe  court, 
tbe  court  would  undoubtedly  remit  all  cases 
between  solldtor  and  (Aieat  to  the  ordinary 
remedies  by  action  at  law.  I^de  v.  Lynde, 
64  N.  J.  Eg.  736,  62  AtL  604,  eS  ti.  R.  A.  471, 
97  Am.  St  Rep.  69Z  Mr.  Justice  Dlzon  says, 
m  Strong  V.  Mundy,  S2  N.  J.  Eq.  834,  81  At!. 
612:  "Attorneys  and  solldtors  are  officers 
of  the  court,  and  there  is  no  doubt  of  tbe 
authority  of  the  court  to  proceed  summarUy 
against  them  for  their  misconduct;  but  the 
behavior  which  will  Justly  the  exercise  of 
this  Bununary  Jurisdiction  must  be  such  as 
Is  dishonest  or  oppressive  or  clearly  illegal. 
If  it  appears  that  there  exists  between  a 
lawyer  and  his  client  a  fair  dispute,  which 
can  be  dedded  only  on  the  settlement  of 
doubtful  questions  of  fact  or  law,  the  court 
should  not  exercise  iti  summary  power,  but 
should  leave  the  parties  to  thdr  ordinary 
remedies."  See  Tate  v.  Field,  60  N.  J.  Bq. 
42,  46  Atl.  062;  In  re  Knapp,  86  N.  Y.  2S4; 
In  re  Paschal,  10  WaD.  483.  19  L.  Ed.  092; 
In  re  Dakln,  4  Hill  (N.  Y.)  42;  In  re  Ken- 
nedy, 120  Pa.  497,  14  Atl.  S07,  6  Am.  St  R^. 
724;  Koenlg  v.  Hamed  (N.  J.)  13  Aa  236. 
It  Is  therefore  quite  evident  that  tbe  sum- 
mary proceeding  which  has  been  adopted  In 
this  case  does  not  apply;  but,  Inasmuch  as 
the  re^Kjndeats  have  not  urged  this  defense, 
I  win  disregard  It  and  will  discuss  the  case 
on  its  merits. 

It  Is  Inveterate  practice  in  this  state  id 
the  settlement  of  pending  suits  tor  parties 
to  eetlmate  and  agree  upon  the  amonnt  et 
taxable  costs  without  the  trouble  and  ex- 
pense, small  though  It  be,  of  having  a  r^ular 
taxation  by  the  derfc,  and  hardly  a  solldtor 
can  be  found  who  has  not  had  such  experi- 
ences. It  is  not  only  sauctioned  by  Invet^ 
ate  usage,  but  it  Is  favored  by  the  courts  in 
order  that  parties  may  speedily  settie  tbelr 
controversies  out  of  court  and  without  all 
the  formatltles  that  might  be  lawfully  In- 
sisted upon. 

The  court  should  always  support  these  set- 
tlements, unless  tliey  are  afflpnatlvely  shown 
to  be  nnjust,  ^pressive,  or  Illegal,  or  that 
the  settlem«nt  was  induced  by  pressure  or 
other  unfair  means.  Tbe  following  authori- 
ties— controversies  between  solldtor  and  dl- 
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ent — support  this  position:  In  Re  WUt- 
combe.  8  Bear.  140,  Lord  Longdale,  M.  B., 
snstalned  the  principle  that  an  agreement  by 
a  solicitor  to  take  a  gross  Bom  from  his  client 
In  Ilea  of  costs  was  not  void,  but  that  on 
acconnt  of  the  pecnllar  relation  which  exists 
between  solicitor  and  client  the  court  would 
regard  all  such  adjustments  with  jealousy. 
In  Stedman  t.  Collett,  17  Beav.  608,  Sir  John 
BommeIl7,  M.  B.,  sustained  a  settlement  of  a 
BolldtOT's  bill  b7  the  di^t  for  an  estimated 
fixed  sum  and  refused  to  disturb  It,  for  the 
reason  that  It  had  been  entered  Into  fairl; 
and  with  proper  knowledge  on  both  sldecL 
In  Morgan  t.  Hlgglns.  1  Olff.  270,  Sir  John 
Stuart,  Vice  Ohancellor,  set  aside  a  mortgage 
which  had  been  given  a  dlent  to  his 
solicitor  to  secure  (1)  a  gross  sum  agreed  to 
be  paid  for  professional  services,  and  (2)  an 
amount  claimed  to  be  dne  on  the  settlement 
of  accounts,  for  the  reason  that  the  evidence 
showed  that  the  dlent  from  his  situation  as 
to  111  health  was  enable  to  take  an  active 
part  in  managing  his  own  affairs,  and  there 
was  no  evidence  on  the  part  of  the  soUdtor 
of  any  proper  statement  or  examination  of 
the  accounts.  There  the  mortgage  was  held 
to  stand  as  security  only  for  what  should  be 
found  to  be  Justly  due  on  a  taxation  of  the 
bills  of  costs  and  on  account  of  all  the  deal- 
ings and  transactlonB  between  them.  The 
fact  that  these  cases  are  instances  of  con- 
troversies between  solldtor  and  dlent  make 
strongly  In  favor  of  the  role  as  between 
strangers  or  adversaries. 

These  cases  were  decided  since  the  Eng- 
lish statutes  rdatlng  to  solldtors'  compensa- 
tion, but  an  examination  of  them  will  show 
that  the  points  decided  were  not  controlled 
by  the  statute.  The  relaticm  between  the 
solldtors  of  the  complainant  and  the  peti- 
tioner Is  not  that  rdatlon  of  trust  and  con- 
fldence  which  necessarily  exists  so  obviously 
between  solldtor  and  client  Here  the  par- 
ties dealt  with  each  other  at  arms  length. 
The  complainant's  solldtors  owed  no  special 
dntr  to  the  petitioner,  nor  Is  he  entitled  to 
look  to  them  for  advice  or  protection.  Be- 
sides, I  do  not  find  that  the  charges  made  by 
the  complainant's  solldtors  are  excessive. 
They  estimated  their  taxable  costs  at  $89.22. 
On  the  argnmesit  they  furnished  me  with  a 
taxation  made  by  themselves,  which  I  have 
examined,  and  which  aK>ears  to  be  correct 
It  amounts  to  $86.80.  The  difference  Is  too 
small  to  be  the  subject-matter  of  a  litigation 
in  this  court  The  other  charges  are  charges 
for  which  the  complainant's  solicitors  are 
not  In  any  way  responsible.  They  are  charges 
for  which  the  comi^alnant  himself  is  an- 
swerable, if  any  one  la.  Again,  there  Is  no 
doubt  but  that,  one  entitled  to  a  taxation  of 
costs  may  waive  his  right  Hinckley  v. 
Boardman,  S  Gaines  (N.  T.)  184.  It  appears 
to  be  the  testimony  In  this  case  that  when 
tile  ccHnplalnanfs  solicitors  furnished  the 


amount  of  their  charges  to  the  petltloner'a 
solldtor,  they  offered  to  have  their  costs  tax- 
ed by  the  clerk.  This  offer  was  not  acc^t- 
ed  by  the  petitioner's  solldtor,  and  bis  fail- 
ure to  so  accept  it  was  a  walvw  of  Us  rigbt 
to  have  the  costs  taxed. 

I  most  therefore  hold  that  the  petitlcmer 
has  no  occaid<m  to  proceed  against  the  re- 
spondents, and  tbat  the  petition  must  be  dis- 
missed. 


COUMTBY  HOMES  LAITO  00.  at  «L  T. 
DB  GBAY. 

(Gooxt  o<  Vtaon  and  Appeals  ti  New  Jeney. 
Nov.  10,  1900) 

1.  pAmnoir  (t  17*>— Disputbd  Tttlk— Bb- 

TABUSHMXNT  AT  L&W. 

On  a  partitlcm  bill,  if  it  appear  that  com- 
plainant's title  ]m  disputed  by  a  co-tenant  "'^ 
that  the  objection  made  Is  not  iUuaory.  be  will 
be  required  to  establish  it  at  law  before  he  can 
proceed  to  a  decree  In  equity.  Tlie  bill  will.  In 
general,  be  retained  until  he  does  so. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {|  53,  65 ;  Dec.  Dig.  {  17.*] 

2,  Baseicbhts  (i  88*)— Bimor  or  Gbaht. 

An  eaaemeat  works  no  dispDSSCMsion  of  tb* 
owner. 

[Bd.  Note.— For  other  cases,  ses  Bssementab 
Ds&  Dig.  I  8&*] 

8.  Qmimia  Tnru  (i  12*)— PosaBsaioir  Nso- 

■SBAST. 

Under  the  act  to  quiet  titles,  the  poaaeMioa 
essential  to  the  Jnrtadietion  of  eqaltr  Is  actual, 
as  contradistinguished  from  conrtmctlve  posses- 
sion. Hie  possession  of  a  tenant  in  common  ia 
actual  poesesslOD,  claiming  In  hostility  to  the 
complainant  another  tenant  In  common,  whose 
title  is,  In  nut  only,  denied,  Is  not,  for  the  pu^ 
poses  of  this  act  ths  possession  €i  such  other 
tenant 

[Ed.  Note.— For  other  cases,  see  Qaleting  Ti- 
tle, Cent  Dig.  S  41;  De&  Dig.  I  12l*] 
(Syllabus  1^  die  Conrt) 

Appeal  from  Court  of  Chancery. 

Bill  by  the  Country  Hcanes  Land  Otnnpany 
and  others  against  William  IC.  De  Oray.  De- 
cree for  defendant;  and  complainants  appeal 

Affirmed. 

The  following  is  the  opinion  of  Sterrau,  V. 
C,  on  the  hearing  in  the  conrt  below: 

"By  his  will,  admitted  to  probate  on  April 
17,  1891,  Richard  L  De  Gray  devised  as  fol- 
lows: 'All  that  lot  of  land  and  the  build- 
ings, erections,  structures,  machinery  thereon 
and  appurtenances  thereto  belonging,  which 
I  have  called  the  mill  pond  and  mill  lot 
*  *  *  and  which  property  Is  now  leased 
to  or  held  the  Paterson  Silk  Dyeing  ft 
Finishing  Company  or  Mr.  Claude  Greppo,  I 
give,  devise  and  bequeath  to  my  son  Wm.  M. 
De  Gray,  my  son  Richard  De  Gray,  and  my 
grandson,  Richard  D.  Dat»,  absolutdy  and 
In  equal  shares,  together  with  the  said  lease 
or  leases,  the  reversions  ttmeot  and  the  rent- 
als that  may  become  due  thereon  after  my 
death,  and  the  benefits  of  the  covenants 
thereof,  subject  of  course,  to  the  said  lease 
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or  leassB  and  tlie  corenaDts  tlmreof ;  bat  I 
direct,  and  this  aerlie  to  my  said  sons  and 
graadBcm  Is  sobject  to  tiila  express  condltloii 
—that  said  property  shall  not  be  sablect  to 
partition,  or  be  sold  by  my  said  children  and 
grandchild,  the  devisees  thweof,  or  any  ot 
tbem,  until  the  expiration  or  eotmer  deter- 
mination of  tb»  Bald  lease  or  leases,  and  then 
shall  only  be  sold  at  prlrate  auction  to  and. 
among  my  said  three  derlaees  to  the  highest 
bidder  of  them  [in  case  of  the  death  ot  a 
devisee,  his  heirs  at  law  or  devisees  of  realty 
flhall  exercise  hbi  right  to  bl^lf  and  upon  soch 
aoctlon  and  sale  my  execnton^  or  thB  others, 
or  sorrlTon  of  them,  as  the  case  may  be, 
shall  exeonte  a  conveyance  thereof  In  fee  to 
Boch  highest  bidder/  Bldund  D.  Dater  died 
before  the  testator,  and  left  Uie  two  dtfend- 
BDts  Frederick  H.  Dater  and  William  D. 
Dater.  The  lease  mentioned  In  the  will  gave 
a  term  ot  10  years  to  the  Paterson  Bilk  Dye- 
ing ft  Finishing  Company,  commencing  on 
Hay  1,  1890.  The  testator  died  on  April  6, 
1801.  On  September  11,  1806,  FTederldc  H. 
Dater«  being  then  ot  age,  entered  Into  an 
agreement  to  sell  the  above-mentioned  lot 
and  other  property  to  the  complainant  The 
agreement  referred  to  the  above-mentioned 
will  and  required  Dater,  inter  alia,  at  the 
qtion  of  ttie  vendee,  to  can  for  a  private  auc- 
tion, to  bid  for  the  property  in  accordance 
with  Ite  provisions,  and  to  execute  further 
cuvayances.  On  October  6,  1908,  Frederick 
H.  Dater  executed  to  complainant  a  deed  for 
<hiter  alia)  an  nndivlded  one-sixth  Interest  in 
the  pn^rty  In  dueatlon.  Complainant  there- 
npon  commenced  this  partition  suit  He 
afterwards  amended  the  bill  by  Inserting  In 
Its  third  para^pb  a  claiun  to  the  effect  that, 
shice  ite  pnrdhase  it  has  been  and  Is  now  in 
the  peaceable  possession  of  ttie  equal,  xmdl- 
Tlded  (me-sixth  Interest  and  estete  In  fee- 
shnple  absolute  in  said  tract  of  land  and 
premises.*  On  this  allegation  It  prayed  for  a 
decree  removing  the  cloud  created  by  the  pro- 
vlslais  of  the  above  devise,  as  well  as  for  a 
decree  In  partlti(m.  The  question  Is  whethw 
the  complainant  Is  entitled  to  partition  until 
a  court  of  law  has  passed  v^oa  ite  tiUe.  The 
complainant  claims  that  the  devise  to  Rld^ 
axd  Dater  was  absdute  and  In  law  uncon- 
ditioned, the  restraint  upon  alienation  being, 
IB  be  Inslsti^  void.  Tbe  defendant  contends 
that  the  restraint  Is  valid,  being  only  a  par- 
tial restraint,  both  as  it  respecte  persona  and 
modes  of  alienation,  and  being  limited  In 
point  of  time. 

"It  is  entirely  settled  that,  .If  title  to  land 
is  in  dlqirat^  and  the  ralldllr  or  nonvalldlty 
of  tbe  tltto  claimed  most  be  determteed  by 
anilteation  of  legal,  as  contradistinguish- 
ed from  eqnlteble,  rules,  the  complainant  will 
be  required  to  estidillsh  it  at  law  before  he 
can  proceed  bere,  but  this  court  will,  In  gen- 
cnl.  retain  the  bill  until  he  does  so.  Vree- 
land  V.  Yreeland,  49  N.  J.  Bq.  826,  24  Atl. 
K>1;  Slockbower  t.  Kanoose,  50  N.  J.  E!q. 
ttl*  26  AtL  888.  Tbe  rule  Itself  Is  not  dis- 


puted, but  It  Is  said  liia^  Sf  the  court  can  see 
that  there  Is  no  valid  objection  to  the  title- 
that  the  objection  made  Is  an  Ulusory  one — 
It  may  proceed  to  decree  partition.  This  Is 
doubtless  true.  There  must  be  a  real  ques- 
tion, to  be  determined  by  a  court  of  law,  If 
the  oonn^alnant  Is  to  be  required  to  go  theret. 
But  there  is  soch  a  qnestlm  here.  Gmmsd 
dlflfer  both  as  to  the  proper  constructlui  of 
the  dause  In  qoeatlon  and  as  to  the  law. 
Complainants  counsel  says  that  the  clause 
restrains  a  sale  by  all  three  devtaees  together, 
and  not  a  transfer  of  his  Interest  by  one  of 
the  devteees  to  an  outsider.  Defendant's 
counsel  saya  It  restrains  a  sale  In  toto.  and 
this  latter  view  would  seem  to  be  mtffe  In 
accordance  with,  testator's  IntentKm.  I  am 
certainly  unable  to  say  that  complalnanrs 
eonstroctlon  Is  so  clear  that  then  can  be  no 
fair  doubt  about  It  Again,  the  restraint  ap- 
pears to  be  limited  In  point  of  time.  It 
would  seem  not  to  extend  beyond  the  period 
of  three  lives  In  being.  If  it  does,  It  does  not 
obviously  do  sa  This  raises  the  question 
whether  a  general  restraint  limited  to  a  pe< 
riod  of  less  than  10  years,  and  a  partial  re- 
straint limited  to  a  period  not  exceeding 
three  Ihres  In  ttelng,  is  contrary  to  the  public 
policy  of  this  state,  and  this  queatin,  it  is 
admitted,  has  not  been  passed  upon. 

"Furthermore,  the  partial  restraint  thus 
limited  in  time  Is  also  limited  In  respect  to 
the  mode  of  sale,  viz.,  private  anctlon.  and  of 
the  persona  who  may  buy,  viz.,  the  three  dev- 
isees and  their  heirs.  The  qoestimi  is  wheth- 
er the  sale  may  be  l^ally  limited  to  a  class 
of  persons  less  than  the  whole  number  of 
possible  buyers,  and  If  so,  whether  the  class 
here  spedfled  Is  too  narrow.  The  very  elabo* 
rate  and  exhauaUve  btlefli  of  counsel  prove, 
almost  to  the  jiolnt  of  dem<mstration,  that 
these  questions  are  not  to  be  solved  offhand, 
that  no  decree  can  be  made  without  a  very 
careful  conalderatUm  of  them.  In  Doe  v. 
Pearson,  6  Bast,  178,  the  devise  was  to  A. 
and  H.  and  their  beln,  as  tenante  in  common, 
on  condition  that  In  case  they  or  either  of 
them  should  have  no  Issue,  they  or  she  hav- 
ing no  IsBue  should  have  no  power  to  dispose 
of  her  share,  except  to  her  sister  or  sisters 
or  their  children.  In  re  Macleay,  L.  R.  20 
Eq.  186,  the  devise  was  to  my  brother  J.,  on 
condition  that  he  never  sells  out  of  the  fam- 
ily.' Both  of  these  devises  were  sustained. 
The  daborate  opinion  of  Sir  Qeorge  Jesaell 
In  the  latter  Is  cited,  and  without  disapproval 
by  Chancellor  Magte  In  Felt  v.  Hlcbarda,  64 
N.  J.  Bq.  16,  53  Ati.  824.  See.  also,  Den  v. 
Blackwell,  16  N.  J.  Law,  886;  Cornelias  r. 
IvhiB.  M  N.  J.  Law,  376,  385.  On  the  other 
hand.  Doe  v.  Pearson  and  In  re  Macleay  have 
been  criticised  both  In  England  and  America. 
Gray,  Res.  Al.  <{  81,  47  et  seq.  Late  Eng- 
lish cases  are:  In  re  Bosher,  25  Oh.  Div,  801; 
Dngdale  T.  Dngdale,  38  Ch.  Blv.  178;  In  re 
Elliot  2  Ch.  DIv.  (1800)  853.  In  this  state 
of  the  authorities  It  is  apparent  that  a  real 
question  has  be^  raised  by  the  answer.  But 
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It  la  said  by  copnsel  that,  eren  If  there  be 
BO^  a  question.'  complainant's  title  Is  equl- 
taUe,  and  that  consequently  this  court  is 
competent  to  decide  It.  It  seems  to  me  too 
dear  for  argoment  that  what  we  are  here 
dealing  with  Is  a  l^al,  and  not  an  equitable, 
title.  If  complainant  has  not  a  legal  title, 
he  has  no  title.  It  the  restraint  on  alienation 
be  bad,  conplalnant  has  a  perfect  legal  title 
to  (me-fllxth.  If  It  be  good,  either  the  at- 
tempt to  alien  was  entirely  nagatory,  or  else 
Frederlf^  has  forfeited  the  Interest  devised 
to  blm,  and  has  only  that  nndirlded  one 
thlrty-^th  to  which  he  wonld  become  en- 
titled as  one  of  the  heirs  at  law  of  the  one- 
■Ixtli  Inters  so  forfeited. 

"It  is  farther  contended  that  this  la  not 
only  a  partition  bill,  but  one  to  quiet  title 
under  the  act  (Gen.  St  1895.  p.  8486),  the 
auction  of  the  bill  beli«  that  complain^ 
ant  is  tn  peaceable  possession.  It  appears,  as 
already  stated,  that  a  part  of  the  land  was 
leased  by  the  testator  In  hla  lifetime  to  the 
Paterson  snfc  Dyeing  Company  by  a  lease 
whldi  expired  on  Uay  1.  1900.  Prior  to  its 
expiration  It  was  renewed  1^  the  De  Grays, 
by  Frederick  H.  Datw  (then  a  minor),  and  1^ 
the  guardian  of  William  D.  Datw,  for  a  fur- 
tbet  term  of  years  not  yet  expired.  After 
Frederick  H.  Dater  had  executed  the  deed 
to  the  Paterscm  Silk  Dyeing  Company,  that 
ctmipany  paid  Frederick's  share  of  the  rent 
to  complainant;  although  notlfled  hy  the  De 
Grays  not  to  do  so.  The  contottton  Is  that 
the  possession  ot  a  tenant  for  years  Is  the 
possession  of  the  owner  of  the  freehold  (4 
Kmt  Com.  *SSS),  and  that  conseqaoitly  the 
complainant,  being  now  in  possession  of  the 
rents,  is  constructiTtiy  In  peaceable  posses- 
sion of  the  land,  and  Is  thus  qnallfled  to 
avail  Itself  ot  the  procedure  given  by  the 
above  statute.  I  do  not  think  It  necessary  to 
decide  whether  this  contention  is  sound,  nor 
wheUier,  If  sound,  complainant  Is  incapacitat- 
ed from  suing  In  ejectment  under  our  act, 
which  extends  In  terms  to  suits  brought  by 
tenants  In  common  (2  Gen.  St  1896,  p.  1285, 
§  for  the  rule  established  by  our  court 
of  last  resort,  requiring  legal  questions  to 
be  solved  by  a  legal  tribunal,  is  Imperative 
In  all  cases  which  admit  of  Its  application. 
Here  the  tract  given  by  the  will  consists  of 
18.62  acres,  while  the  land  leased  consists  of 
only  2.76  acres,  to  which  Is  attached  certain 
water  rights.  The  complainant  has  never 
been  In  actual  possession  of  so  much  of  the 
land  as  Is  not  leased.  The  evidence  shows 
that  the  De  Grays  have  exercised  acts  of 
ownership  over  that  part  to  the  exclusion 
of  the  complainant  whose  title  they  deny. 
There  Is  not  the  least  difficulty  in  complain- 
ant bringing  an  action  of  ejectment  In  re- 
spect to  that,  and  such  an  action  will  finally 
settle  the  question  In  controveray  between 
the  parties.  The  defendants  say  that  Fred- 
erick Dater's  onensixth  share  was  given  on 
a  condition  wlilch  was  forfeited,  and  that 
the  share  went  to  the  heirs  at  law,  of  which 
Dater  Is  one.  They  admit  that  on  this  basis 


be  is  entitled  to  an  undivided  one  thirty -six  th. 
It  Is  obviously  a  case  in  which  the  bill  should 
be  retained  to  enable  oomplalnant  to  estab- 
lish the  title  which  he  claims  In  a  court  of 
law.- 

On  application  tor  rehearing  Vice  Gbancti- 
lor  Stevens  said: 

"Application  for  a  rehearing  has  been 
made  to  me  in  this  case  on  the  ground  that 
I  tiave  misconceived  both  the  law  and  the 
facts.  The  application  was  argued  with  bo 
much  ai^rent  conviction  that  it  seems  pn^ 
er,  in  denying  it,  to  state,  as  briefly  as  poa* 
sible.  the  reascms  tor  doing  so,  as  far  as  they 
are  not  stated  In  the  opinion  already  written. 
I  think  the  opinion  shows  very  clearly  that 
the  question  Involved  is  an  unsettled  question 
of  title  to  land,  and  that  it  Is  a  purely  legal, 
and  not  on  equitable,  question.  From  this  it 
followv,  as  a  matter  of  course,  that  it  must 
be  detmalned  1^  a  court  of  law  (Hart  t. 
Leonard,  42  N.  J.  Eq.  416*  7  AtL  866),  onless 
the  complainant  Is  able  to  maintain  tttd  ju- 
risdiction under  the  act  to  qolet  titles.  The 
Jurisdictional  fact  vnSsr  this  act,  is  peace- 
able possession.  Acoordlnj^,  It  is  contmded 
tliat  peaceable  possession  by  cranidalnant  of 
the  oitlre  locus  in  quo  has  been  established 
by  the  proofs.  I  say  entire  because  there  is 
an  ettort  apparent  throughout  complainantfs 
argumrait  to  Id^tify  the  land  leased  to  the 
silk  dyeing  company  with  that  devised  by 
the  eleventh  paragraph  of  BI<diard  De  Gray's 
will.  It  seems  to  me  quite  clear  that  the 
plota  are  not  Identical.  The  lease.  In  terms, 
demises  2.76  acres.  The  will  gives  13.92  acres, 
of  whldi  the  2.7S  acres  are  a  pared.  Both 
parcels  of  land  are  described  by  metes  and 
bounds,  and  those  metes  and  bounds  are 
wholly  different  There  is  not  the  sll^test 
dlfitenlty  in  plotting  them  on  the  ground. 
It  Is  true  that  the  will  inaccurately  states 
that  the  plot  devised  is  "now  leased  to  or 
htid  by*  the  idlk  dyeing  company,  but  this 
is  a  manifest  mistake— a  cam  tor  the  ap- 
plication of  the  maxim  falsa  demonstratio 
non  nocet.*  ]Sv«is  v.  Griscom,  42  N.  J.  Law, 
579,  86  Am.  Bep.  542.  It  wotUd  not  be  fAr 
the  Interest  of  either  side  to  contend  other- 
wise. It  is  clear  that  this  falsa  demonstra- 
tio has  no  effect  whatever  upon  the  lease- 
hold Interest  granted  several  years  previously. 

"Now,  Just  at  this  point  comes  In  the  fal- 
lacy which,  as  It  seems  to  me,  pervades  the 
whole  of  the  argument  The  tenant  it  Is 
said,  has  attorned  to  complainant  for  an  on- 
divided  one-sixth  ol  the  land  because  It  has 
paid  one-sixth  of  the  rents.  Possession  of 
the  rents,  even  against  protest  Is  equivalent 
it  is  said,  to  actual  peaceable  possession  of 
the  land.  Being  In  such  peaceable  posses- 
sion, complainant  cannot  therefore  bring  eject- 
ment Conceding  this  argument  to  be  sound 
as  to  the  demised  land.  It  <Avlonsly  must 
be  limited  to  that  which  Is  demised.  This 
is  BO  plain  that  counsel  Is  forced  to  contend 
that  the  lessor  In  fact  demised  the  whole  of 
the  13.52  acres,  although  he  In  terms  de- 
I  mised  only  2.7S  acres.   His  specific  couten- 
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tlon  la  that,  because  the  leeeor  gare  certain 
easements  In  tbat  part  ot  the  1SJS2  acrei  not 
Id  temu  demised,  and  particularly  an  ease- 
meat  in  the  water  ^Ing  on  and  flcndng 
tbroogh  the  larger  tract  he  really  demised 
tbe  whole.  The  cases  that  he  cites  prove 
Jnst  the  opposite^  Thxa,  in  Ferrlne  t.  Berg- 
en, 14  N.  J.  Lbw»  855,  27  Am.  Dec  68,  Jus- 
tlce  Tord  says:  'Bren  an  easement  works 
no  dlspoaaesBlon  of  the  owner.  The  posses- 
don  stin  remains  in  him,  as  much  as  if  the 
easement  did  not  exist'  And  in  Burnet  t. 
Cranes  66  X.  J.  Law,  285,  28  Atl.  591,  44 
Am.  8t  Bep.  396,  an  ejectment  suit,  the  C3ian- 
cellor,  speaking  for  tito  Court  of  Drrors  and 
.^ipeiilB,  says:  The  right  to  a  fee  and  the 
rf^  to  an  easemoit  In  the  same  eslate  are 
tights  Indqmidait  of  each  other,  and  may 
well  subsist  together  when  Tested  In  differ- 
ent  pwsoas.  Bach  can  maintain  an  action 
tOTlndlcateandestaUtshhlsrl^t'etc.  This 
last  case  Is  condndTe  authnlty  on  the  point 
that  ejectment  may  be  brought  notwithstand- 
ing the  existence  of  an  easement  Now  I 
am  qalto  nnaUe  to  find  In  the  lease  anything 
tbat  cItcs  more  tlian  an  easement  In  ao 
mudi  of  the  entire  tract  as  Is  not  the  sub- 
ject  of  QMBClflc  demise.  This  b^s  so,  I  do 
not  see  why  sJectment  may  not  be  brought 
in  respect  ot  tba  land  not  Induded  in  the 
demise.  The  practice  act  makes  provision 
for  tbe  case  of  a  person  suing  for  an  undivid- 
ed part  If  complainant  sues  fbr  an  un- 
divided ooe-slxth  of  the  land  not  demised, 
and  is  able  to  prove  his  title  to  It  he  will 
bare  judgment  Section  24  of  the  ejectment 
act  (2  Qen.  St  1805,  p.  128:9,  renulres  the 
defendant  if  lie  denies  ouster,  to  a^nit  the 
right  ot  the  plaintiff  to  an  undivided  share, 
stating  what  aStare.  If  the  admission  is  made 
In  terms  satlsflietoiT  to  the  i^aihtifl,  he  at- 
tabu  tiie  object  of  his  suit  and  may  then 
proceed  with  his  case  hera  If  title  admission 
is  only  of  a  leas  interest  than  plaintiff  claims, 
the  ease  will  be  tried  at  law,  and  tbe  court 
of  law  will  determine  the  amount  of  the  in- 
tnest  The  idalntlf^'  says  Justice  Haines, 
In  Combs  T.  Brown,  29  N.  J.  Law.  36.  44, 
Van  only  recover  such  part  of  the  premises 
as  his  proofs  have  shown  lUm  entitied  to,  and 
if  it  appears  that  he  is  entitied  to  an  un- 
divided part  he  shall  have  vodlct  and  Judg- 
ment for  such  part' 

"But  the  complainant  says,  further:  'We 
are  in  possession  for  the  reason  that  the  de- 
foidants  are  In  possessicHL  The  possaslon  of 
<nie  tenant  in  omnmon  is  tlie  possession  of  all. 
Being  In  possession,  we  cannot  bring  eject- 
moit'  If  possession  always  followed  the 
tttie,  tiien  ejectment  would  not  be  possible 
ss  between  tenants  In  common — a  proposi- 
tion, of  course,  untenable.  The  fact  In  this 
case  is  undeniable  tiiat  aside  from  Its  con- 
structive possession  ot  that  part  which  has 
been  under  lease  the  complainant  has  had 
so  possession  In  fact  Actual  possession  Is 
essraitial  to  the  jurisdiction  under  the  act  to 
quiat  tide.    Said  Justice  Depue,  in  SIicp- 


pard  V.  znxon.  4B  M.  J.  Bq.  682,  18  AtL  617: 
*Unda  this  statute^  possesslcm  in  fSct  as 
distinguished  from  tiuit  constructive  posses* 
slon  which  In  ejectment  suits  arises  in  virtue 
of  the  legal  tlti^  is  essential  to  the  Jurisdic- 
tion of  the  court*  And,  further  on,  he  says: 
The  defendsnt  havliv  in  bis  answer  made 
denial  at  possession  by  complainant  it  was 
incumbent  on  complainant  to  estaUlsh  tbat 
fiut  by  proof.'  Here  the  complainant  has. 
not  attempted  to  establish  possession  in  fact 
of  tiie  part  not  demised.  It  has  not  been  in 
the  Joint  occupaUtm  <jt  the  bnd,  and  It  has 
not  participated  in  the  Issues  of  It  The 
proofs.  If  they  show  anything,  show  ttiat  de* 
fmdsnts  bAve,  as  far  as  lay  in  tiieir  power, 
excluded  complainant  from  the  possession 
and  refused  in  any  way  to  recognise  its  tttie. 
Undior  these  drcumstanoes  It  seems  to  me 
that  for  thte  court  to  assume  Jurisdiction 
would  be  to  disregard  the  rule  laid  down  by 
tbe  Court  ci  Errors  and  Appeals  In  Shep- 
pard  v.  Nixon.  As  complainant's  Utie  de- 
pends upon  the  proper  construction  of  the 
will  of  Richard  I.  De  Gray,  and  does  not  ap- 
pear to  hinge  on  any  disputed  question  of 
fact  it  might  be  a  convenient  thing  for  this 
court  to  construe  this  will,  Just  as  it  might 
have  teea  a  convenient  thing  for  this  court 
in.  the  first  instance,  to  have  construed  the 
deed  in  the  Pipe  Line  Case  (Pipe  Line  Co.  v. 
Delaware,  Lackawanna  ft  West^  Railroad 
Co..  62  N.  J.  Law,  264.  41  Ati.  769).  but  act- 
ing under  the  well-settled  rule  It  declined  to 
take  Jurisdiction  until  the  l^al  question  was 
first  settied.  After  that  was  dme.  It  applied 
the  eqiQltable  remedy.  Delaware,  Lackawan- 
na &  Western  Railroad  Co.  v.  Breckenridge, 
57  N.  J.  Bq.  154,  41  Atl.  066;  Breckenridge 
V.  Delaware,  U  &  W.  R.  Co.,  58  N.  J.  Eq. 
581,  43  Atl.  1097.  No  distinction  has  been 
taken  in  this  state  between  questions  of  con- 
struction fit  documents  and  questions  of  fact 
In  dispute.  Tbe  Court  of  Errors  and  Ap- 
peals has  very,  recently  applied  the  rule  to 
partition  cases  (Slockbower  v.  Kanouse,  50 
N.  J.  Eq.  481,  26  AU.  333),  and  the  Chancellor, 
in  a  still  later  case  (Hanneman  v.  Rfchter, 
62  N.  J.  Eq.  366,  60  Atl.  901).  bad  under  con- 
sideration a  .partition  depending  upon  the 
construction  of  a  will. 

"I  am  at  a  loss  to  see  why  the  cases  cited 
do  not  apply  to  tlUs  case.  If  I  am  wrong  In 
my  conclusions,  tbe  court  of  review  will  have 
before  it  all  tbe  facts,  and  can  finally  dispose 
of  the  whole  matter." 

Preston  Stevoison  and  Ollbert  Collins,  for 
appellants.  John  B.  Humphreys,  tor  re^Mud^ 
ent 

PER  CURIAM.  The  decree  appealed  from 
Is  affirmed,  tor  the  reasons  stated  In  the  opin- 
ion delivered  In  the  court  of  chancery  by 
Vice  Chancellor  Stevens,  on  tiie  hearing  of 
the  cause,  and  In  the  supplemental  opinion 
delivered  by  him  on  the  application  for  a 
rehearing  of  tlie  cause. 
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VALENTINE  T.  CSTT  OF  BNGLBWOOD 
et  al. 

(Court  ot  Errors  and  Appeals  of  New  Jersey. 
Nov.  16.  1908.) 

1.  HnNiozPALC<npo&AiiioHS(S74S^*)~AciB 
OF  Ofi-icebs—Oovebnhehtai.  OE  OoBPOBAn 
Functions. 

A  mnnieipal  corporation  is  not  Habie  for 
the  acts  of  a  dcmu^  of  health  created  by  public 
statute  for  the  public  besefit,  even  though  its 
members  art  a^K^nted  bj  the  monidpu  au- 
thorities. 

[Ed.  Note.— For  other  eases,  see  Mnnidpal 
Corporations.  Cent  Dlff.  1  1668;  Dec,  Dig.  | 
745%.*]  ^ 

2.  Hkalth  (1 18*}— Boards  or  HuLTa— Lu- 

BII.mB»— BSTABLISHIIENT  OF  QUABANTINB. 

The  members  of  a  board  of  health,  acting 
in  performance  of  a  public  duty  onder  a  public 
statute  to  prevent  the  spread  of  an  infectious 
or  oontaaious  disease,  are  not  personally  liable 
in  a  dTil  action  for  damages  arisiug  oat  of  tbeir 
acts  In  eBtablishing  a  guarantine,  even  where 
the  disease  does  not  actually  exist,  provided 
they  act  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Health,  Gent 
Dig.  S  16;  Dec.  Dig.  i  18.*] 

8.  CoNariTDTioHAi.  I1A.W  (I  299*)~-Pebsohai. 
LiBEBTT  —  AcfnoNB  Aqainst  Boabd  or 

Section  IB  of  the  board  of  health  act  (Gen. 
St  1895,  p.  1638),  which  forbids  suits  against 
the  board,  its  offlcera  or  agents,  unless  upon 
proof  that  the  board  acted  without  reasonable 
and  probable  cause  to  believe  that  the  alleged 
cause  of  disease  was  in  fact  prejudicial  and  haa- 
ardons  to  the  public  health,  does  not  Infringe 
the  constltiitlonal  provisions  protecting  private 
property  and  individual  liber^. 

[Ed.  Note.— For  other  cases,  see  Constltation- 
al  Law,  Dec  Dig.  1 299!.*] 

4.  HEA.LTH  (§  19*)— BOABDB  01  HEALTH— AO- 

Tions  Against. 

Section  16  of  the  board  of  health  act  (Oen. 
St  1895.  p.  1638)  in  effect  givm  an  action 
against  the  board  upon  proof  of  the  facts  there- 
in set  forth,  but  in  sudi  suits  the  question  of 
reasonable  and  probable  cause  is  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Healtii,  Dee. 
Dig.  I  19.*] 

(Syllabns  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Dani^  W.  Valentine  against  the 
City  of  Bnglewood  and  otliers.  Judgment  for 
defendants,  and  plaintiff  brings  error.  At- 
firmed. 

The  declaration  contains  counts  in  tres- 
pass qnare  clauaum  fr^it  for  false  imprison- 
ment and  for  libel.  The  defendants  plead 
in  Jostiflcation  that  there  were  SO  cases  of 
scarlet  fever  in  the  city  of  Englewood,  and 
that  the  board  of  health  had  reasonable  and 
probable  cause  to  believe  that  the  plaintifTs 
daughter  was  ill  of  the  disease,  and  thereup- 
on caused  the  plaintiff  to  be  notified  that 
tbey  bad  declared  his  house  quarantined,  and 
that  he  bad  the  optkm  to  place  his  child  and 
faer  attendant  In  strict  quarantine  In  a  sepa- 
rate room,  and  to  have  the  contents  of  the 
bouse  fumigated  by  the  board  of  health,  or 
to  have  the  entire  house  and  occupants  quar- 


antined. The  replication  denied  that  the 
board  of  health  had  reasonable  and  probable 
cause  to  believe  that  the  plaintiff's  daughter 
was  suffering  from  scarlet  fever,  and  tender- 
ed Issue  thereon. 

At  the  trial,  upon  tbe  plaintiff's  fining 
that  tbe  board  of  health  acted  without  any 
authorilT  at  all  of  the  dty,  a  nonsuit  was  or- 
dered In  favor  of  the  dty  of  Englewood.  The 
case  proceeded  against  the  board  of  health 
and  the  Individual  defendants. 

The  evidence  showed  that  the  dty  physi- 
cian, one  of  the  defendants,  reported  to  the 
board  of  health  a  case  of  scarlet  fever  at 
the  plaintUTa  residence;  and  that  at  a  con- 
sultatiim  between  Dr.  Carrie,  of  Englewood, 
and  Dr.  Bulkl^,  of  New  Yoife  City,  tbe  two 
lattw  stated  that  tbe  case  was  not  a<^let 
fever;  that  four  local  physicians  wen  of 
opinion,  from  a  statement  of  symptoms  and 
witboat  se^ng  tbe  patient,  that  the  case  was 
scarlet  fever.  TSw  dty  physician  inftvmed 
tbe  itlalntlff,  at  first  verbal  notice^  that 
the  boose  was  to  be  qoarantkied,  and  B.ppa^ 
ently  gave  the  plaintiff  the  aptitm  to  have 
a  strict  Qoarantlne  ct  tbe  nhcHa  bouse  estab- 
lished, or  a  quarantine  of  his  daoc^ter  and 
her  attendant  In  one  room  of  the  bouae.  The 
plaintiff.  In  order  to  secnre  proof  as  to  wbo 
was  responsible,  demanded  a  written  notice; 
and  therenp<m  sndi  a  notice  was  served,  sign- 
ed by  the  secretary  of  the  board  of  bealtb.  In 
which  the  option  of  having  the  child  and 
her  attendant  quarantined  in  a  separate 
room,  or  of  having  the  entire  house  and  oc- 
cupants quarantined,  was  again  given  to  the 
plaintiff.  He  declined  to  avail  himself  of  the 
option,  a  card  was  placed  tipon  bis  office  door 
Indicating  that  there  was  scarlet  fever  on  the 
premises,  and  measures  were  taken  by  the 
board  of  health  to  fumigate  the  honse.  There 
seems  to  have  been  nothing  further  done  by 
way  of  enforcing  the  quarantine.  When  the 
plaintiff  was  asked  what  kept  him  in  quar- 
antine, what  was  done,  and  wbo  did  It,  bis 
only  answer  was  that  the  healOi  Inspector 
came  and  fumigated  the  house. 

The  board  of  health  had  adopted  ordinan- 
ces, pursuant  to  the  statute,  providing  that 
pers<ms  affected  by  certain  diseases,  of  which 
scarlet  fever  was  one,  should  be  Isolated, 
quarantined,  or  removed  to  such  a  locality 
as  the  board  might  order  and  direct;  and 
that  buildings  and  property,  which  mif^t  be- 
come  Infected,  should  be  disinfected  or  de- 
stroyed; and  that  the  board  might  establish 
such  aeration  and  isolallon  or  domestic 
quarantine  of  the  sick  from  persons  not 
necessary  as  attendants  as  should  be  needed 
in  order  to  prevoit  the  spread  of  tbe  disease. 

Adolpb  L.  Engelke,  Harry  B.  Brockhurst. 
and  Peter  W.  Stagg,  for  plaintiff  in  error. 
Albert  C.  Wall  and  Gharlea  W.  Hnlat;  tor 
defendants  In  error. 
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SWATZB,  X  (after  stattng  tbe  facts  fta 
above).  We  find  It  convenient  to  deal  first 
with  tbe  lIat>Ulty  of  the  dty  of  Elnglewood. 

The  inedse  qne8tl<m  Inrolred  la  new  In  this 
court  In  Kehoe  t.  Bntherford,  74  N.  J.  Iaw, 
668,  65  AtL  1046,  tliere  was  actfre  wrongdo- 
InC  by  flie  municipal  authorities  In  coljectliig 
nirface  water  and  discharging  It  so  that  It 
iBjnred  the  plalntUTs  land,  but  that  act  was 
the  act  of  the  corporation  itself  for  a  spedal 
corporate  purpose.  A  distinction  Is  made  In 
tbe  cases  In  other  Jurisdictions  between  such 
acta  and  acts  done  In  performance  of  a  gov- 
ernmental function  In  execatlon  of  powers  of 
a  public  and  general  character,  delegated  to 
the  municipality  for  the  welfare  and  protec- 
tion of  Its  Inhabitants  or  the  general  public. 
Of  the  numerous  cases  collected  In  28  Cyc. 
1257.  It  will  suffice  to  refer  to  Daly  v.  New 
Haven.  69  Oonn.  644,  88  Atl.  897;  Oolwell  r. 
Watefbnry,  74  Conn.  668,  61  AtL  680,  57  L. 
B.  A.  218;  Hourlgan  t.  Norwich,  77  Ckmn. 
858k  SO  Atl.  487;  Hafford  T.  New  Bedford,  16 
Gray  (Uasa)  297;  Fisher  t.  Boston.  104 
Mass.  87,  6  Am.  Bep.  196;  Uanners  t.  Hav- 
eiUll.  186  Mass.  165;  COark  t.  Saston*  146 
Mass.  43, 14  N.  EL  795 ;  Maxmlllan  v.  Mayor, 
ete.,  of  New  York.  62  N.  T.  m  20  Am.  Rep. 
468.  These  cases  have  been  fidknrea  1^  our 
Supreme  Ooort  In  TcmiUn  t.  BUdretb,  66  N. 
J.  Law,  488, 47  AtL  649.  A  more  recent  case 
It  Cunningham  t.  Seattle,  42  Wash.  184,  84 
Pic  641, 4  B.  A.  (M.  S.)  629;  7  Am.  ft  Bug. 
Ann.  Oaa  806,  In  a  note  to  which  numerous 
cases  as  to  the  nonliability  of  a  municipally 
UfC  acts  of  its  firemen  are  collected. 

The  principle  has  been  £requratly  applied 
to  tbe  acts  of  boards  of  health.  Summers 
V.  Daviess  Oonnty,  103  Ind.  262,  2  N.  E.  726, 
&3  Ami  Bep.  612;  Mitchell  t.  Rockland,  52  Me. 
118;  Nicholson  t.  Detroit,  129  Mich.  246,  88 
N.  W.  695.  66  L.  R.  A.  601;  Bryant  v.  St 
Paul,  83  Minn.  289,  28  N.  W.  220,  53  Am.  Rep. 
31 ;  Lowe  T.  Oonroy,  120  Wis.  151,  97  N.  W. 
942,  66  L.  R.  A.  907,  102  Am.  St  Rep.  983. 
It  seons  to  be  founded  In  reason, 

Tbe  acts  complained  of  by  the  plakitifl 
were  In  performance  of  a  governmental  func- 
tion imposed  upon  the  board  of  health  by  the 
Legislature,  under  a  special  statute  rdadng 
to  boards  of  health,  for  the  benefit  of  the 
public  at  large.  The  duty  was  quite  Inde- 
pendent of  any  proTlaI<uis  of  the  dty  charter, 
and  was  in  no  way  for  the  benefit  of  the  city 
In  Its  corporate  capacity,  or  as  the  owner  of 
property.  The  only  connection,  under  the 
statute,  between  the  dty  and  the  board  of 
health,  Is  that  the  members  of  the  board  of 
health  are  appointed  by  the  governing  body 
of  tbe  dty.  This,  howev«,  did  not  make 
them  the  servants  or  agents  of  the  dty ;  they 
were  public  officers,  notwithstanding  the 
method  of  tb^  anointment  Hafford  v. 
Mnr  Bedford,  16  Gray  (Mass.)  297;  Fisher 
T.  Bost(m,  104  Mass.  87,  6  Am.  Bep.  196; 
Huridiy  v.  Inhabitants  of  Needham,  176  Mass. 
4Z^  67  N.  O.  680;  MazmlUan  t.  Mayor,  eta. 


of  New  York,  62  N.  7.  160.  20  Am.  Rep.  468; 
Felch  V.  Weare.  69  N.  H.  617,  45  AU.  691. 

The  dly  could  only  be  held  by  applying  the 
rule  respondeat  superior,  and  that  rule  has 
no  application  In  a  case  where  the  persons 
who  commit  the  act  complained  of  are  neltb* 
er  the  servants  nor  agents  ot  tbe  municipal 
corporation,  nor  acting  In  tbe  performance 
of  any  corporate  duty.  So  far  as  their  act 
Is  outside  the  limits  of  the  corporate  duty  of 
the  mnnldpalHy,  It  cannot  be  considered  tbe 
act  of  the  munldpallty.  2  DUlon  (8d  Bd.)  {} 
968-974.  The  case  Is  not  altered  by  the  fact 
that  tbe  court  exduded  the  question  wheth- 
er the  records  of  the  common  council  showed 
any  action  on  their  part  In  regard  to  the 
quarantining  of  the  plalntlflr.  At  that  time 
the  nonsuit  bad  already  been  ordered,  and 
nothing  was  said  to  indicate  that  the  offer  was 
to  show  anything  that  would  conflict  with  Oie 
statement  of  plalntUTs  counsd  In  his  open- 
ing that  the  board  of  health  acted  without 
any  audiorlty  from  the  dly.  It  is  not  neces- 
sary, therefore,  to  consider  wbetber  the  lia- 
bility of  the  dty  would  have  been  different 
If  express  authority  bad  been  shown.  The 
evidence,  moreover,  becomes  quite  Inunaterial 
in  view  of  other  considerations  to  be  stated. 

No  liability  of  tbe  dty  was  shown,  and  in 
that  respect  the  nonsuit  was  right 

The  stotute  creating  the  board  of  health 
authorizes  It  to  adopt  ordinances  to  prevent 
the  spreading  of  dangerous  epidemics  or  con- 
tagious diseases,  and  to  maintain  and  enforce 
suffident  quarantine  when  It  deems  neces- 
sary. Geo.  St  1896,  p.  1644,  §  49.  The  board 
is  required  by  section  1ft  to  examine  into  all 
causes  of  disease  Injurious  to  the  health  of 
the  inhabitants,  and  to  cause  the  same  to  be 
removed  and  abated.  Section  16  enacts  that 
no  suit  shall  be  maintained  In  any  of  the 
courte  of  this  state  to  recover  damages 
against  any  such  board,  Its  office  or  agents, 
on  proceedings  had  by  them  to  abate  and  re- 
move a  cause  of  disease,  unless  It  shall  be 
shown  in  such  suit  that  tbe  cause  of  disease 
did  not  exist,  was  not  hazardous  and  prej- 
udicial to  the  public  health,  and  that  the 
board  acted  without  reasonable  and  probable 
cause  to  believe  that  such  cause  was  In  fact 
prejudicial  and  hasardous  to  the  public 
health. 

The  evidence  In  tbe  present  case  Justified 
an  Inference  on  the  part  of  the  Jury  that 
scarlet  fever  did  not  In  fact  exist;  and,  as 
the  trial  Judge  nonsuited  the  plaintiff,  his 
ruling  cannot  be  vindicated,  if  the  actual  ex- 
istence  of  the  disease  is  essential  to  the  Jus- 
tification of  the  defendants.  The  Issue  Join- 
ed upon  the  pleadings  was  only  whether  there 
existed  reasonable  and  probable  cause  to  be- 
lieve that  tbe  defendant's  daughter  was  sick 
with  scarlet  fever,  but  it  would  be  taking 
too  narrow  a  view  of  the  case  to  dedde  It 
upon  this  question  of  pleading  only.  We 
prefer  to  rest  the  decision  upon  broader 
grounds. 

In  the  case  of  American  Print  Woi^  t. 
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Lawrence,  21  N.  J.  Law,  248,  and  cm  appeal 
21  N.  J.  Law,  714,  47  Am.  Dec.  190^  and  23 
N.  J.  Law,  600,  67  Am.  Dec.  420;  It  was  held 
In  tbe  Sqpieine  Court,  In  a  vwy  able  oidnl<Hi 
by  Ohlef  Justice  Oreen,  tbat  the  defendant 
who,  aa  mayor  of  New  York  City,  had  de- 
stroyed real  and  personal  property  In  order 
to  stop  the  spread  <a  a  great  fire,  was  not  to 
be  held  responsible,  since  he  acted  In  par^ 
suanoe  ot  a  daty  Imposed  npcm  him  by  stat- 
ute, and  not  for  prirate  emolument  or  for  bis 
IndiTldnal  bmeflt  Chief  Joatloe  Greeoi  aald : 
"It  Is  a  well-settled  principle  that  where  a 
person  In  discharge  of  a  public  duty,  not 
acting  for  private  eniolument,  unwittingly  In- 
jures another  In  tiie  performance  of  the  act, 
while  acting  with  due  skill  and  caution,  he 
Is  not  answerable  for  damages."  Tbe  Judg- 
ment was  reversed  In  this  court,  n^oa  the 
ground  that  the  statutes  ot  New  Torfc  provid- 
ed no  compensation  for  the  personal  property 
destroyed,  that  tbe  facts  amounted  to  a  tak- 
ing of  property  for  public  use  without  com- 
pensation, and  the  case  was  therefore  within 
the  prohibition  of  our  state  Constitution. 
The  case  afterwards  came  before  the  8u- 
pr&ne  Court  on  a  demurrer  to  amended  pleas, 
and  the  Judgment  there  rendered  In  favor  of 
the  defendant  was  affirmed  in  this  court  23 
N.  J.  Law,  690,  57  Am.  Dec.  420.  Justice 
Carpenter,  in  the  course  of  his  opinion  took 
occasion  to  say,  at  page  600  of  23  N.  J.  Law 
(67  Am.  Dec  420):  "A  public  officer,  acting 
in  good  faith,  upon  a  sudden  and  alarming 
emergency,  under  the  sanction  of  a  constitu- 
tional and  valid  law  In  a  matter  of  public 
duty,  is  not  to  be  held  responsible  for  the 
unavoidable  and  necessary  result  of  such  act 
of  duty.  An  Injured  party  may  have  a  right 
to  resort  to  the  public  for  satisfaction,  but 
the  law  has  ever  held  tbat  tbe  officer,  him- 
self, not  exceeding  his  power  and  not  guilty 
of  oppression  or  bad  faith.  Is  not  personally 
liable."  He  quotes  with  approval  what  was 
said  by  Justice  Nevlus  in  Slnnickson  v.  John- 
son. 17  N.  J.  Law,  150,  34  Am.  Dec.  184, 
where  a  distinction  was  drawn  between  acts 
done  exclusively  for  the  public  interest  by 
agents  appointed  by  public  authority  acting 
within  the  scope  of  that  authority,  and  acts 
done  for  a  private  and  Individual  interest 
Justice  Carpenter  limits  the  exemption  of 
public  officers  to  acts  done  under  the  sanction 
of  a  constitutional  and  valid  law,  but,  at  the 
same  time,  quotes  Chancellor  Kent  aa  ex- 
tending the  exemption  to  acts  done  imder 
statutes  which  were,  prima  facie,  good;  a 
view  which  seems  to  be  sustained  by  tbe 
opinion  expressed  by  this  court  In  Lang  v. 
Bayonne,  74  N.  J.  Law,  456,  68  Atl.  90,  16 
L.  B.  A.  (N.  S.)  93.  It  is,  however,  unneces- 
sary for  us  to  go  to  that  extent  In  tbe  pres- 
ent case,  since  we  think  the  act  constitution- 
al for  reasons  to  be  hereafter  stated.  Nor  Is 
It  necessary  for  us  to  go  to  the  full  extent 
Justified  by  Justice  Carpenter's  language.  He 
does  not  limit  the  exemption  to  officers  act- 
ing Judicially,  and  exercising  their  best  Judg- 


nuot  upon  a  state  of  fiicts,  tiu)  Conclusl<») 
from  which  may  be  doubtful  or  difficult 

In  the  discussion  which  arose  after  the  de- 
cision of  tlte  famous  case  of  Ashtor  v.  White, 
1  Smith's  Leading  Gases  (7th  Am.  Ed)  466, 
It  was  expressly  stated  in  the  argument  pre- 
pared by  the  committee  of  the  House  of 
Lords,  'which  was  principally  drawn  up  by 
the  LOTd  Chief  Justice,  that  fraud  and  malice 
were  the  gist  of  the  action.  The  language 
quoted  on  page  484  is :  "Thexe  la  no  danger 
to  an  honest  officer  that  means  to  do  his 
duty ;  for  where  there  Is  a  real  doubt  touch- 
ing the  party's  right  of  voting,  and  the  offi- 
cer makes  use  of  the  best  means  to  be  In- 
formed, and  It  Is  plain  his  mistake  arose 
from  the  dlfflcnlty  of  the  case,  and  not  from 
any  malldous  or  partial  design,  no  Jury  will 
find  an  officer  guilty  In  such  a  case,  nor  can 
any  court  direct  than  to  do  It  for  It  is  tbe 
fraud  and  the  malice  that  entities  the  party 
to  the  action."  In  tbat  case  fraud  and  mal- 
ice were  averred  in  the  declaration.  Some 
American  courts  have  gone  so  far  as  to  hold 
that  the  officer  Is  exempt  even  In  a  case  ot 
corruption  and  malice.  Spalding  v.  Vilas, 
161  U.  S.  483,  493,  et  aeq.,  16  Sup.  Ct  631. 
40  L.  Ed.  780,  which  was  an  action  against 
tbe  Postmaster  Oeneral.  Weaver  v.  Deven- 
dort,  8  Denio  (N.  T.)  117,  which  was  an  ac- 
tion against  an  assessor  for  loss  caused  by 
an  Illegal  assessment  Where  there  Is  no 
fraud  or  malice,  the  overwhelming  weight  of 
authority  Is  in  favor  of  tbe  exemption  of  tbe 
public  officer  from  civil  action,  and  the  cases 
are  not  limited  to  officers  acting  in  a  Jndlclal 
capacity,  but  reach  the  case  of  all  who  are 
called  upon  In  behalf  of  the  public  to  exer^ 
else  their  Judgment  Thus  It  was  held  In 
Otis  V.  Watklns,  0  Cranch,  889,  S  L.  Ed.  752, 
that  a  collector  of  a  port  detaining  a  vessel 
under  the  embargo  law  of  1808  (Act  Cong. 
April  25,  1808,  c.  66,  2  Stat.  499)  need  not 
show  that  his  opinion  that  the  vessel  was 
about  to  violate  the  law  was  correct,  nortliat 
he  used  reasonable  care  and  diligence  In  as- 
certaining the  facts  ui>on  which  his  opinion 
was  formed.  It  was  said  to  be  enough  that 
he  honestly  entertained  the  opinion  upon 
which  he  acted;  and.  although  Chief  Justice 
Marshall  dissented,  be  did  not  question  this 
general  principle,  but  placed  bis  dlss^t  upon 
entirely  dlflTerent  grounds.  The  same  view 
was  expressed  in  Kendall  v.  Stokes.  8  How. 
87.  11  L.  Ed.  606.  In  New  Tork,  it  was  held. 
In  Williams  v.  Weaver,  75  N.  T.  30,  that  as- 
sessors were  not  liable  In  a  civil  acrtion  for 
an  unlawful  levy.  The  court  said:  "That 
class  of  public  officials  Is  charged  witii  du- 
ties which  require  tbe  exercise  of  Judicial 
functions,  and,  when  they  are  called  upon 
thus  to  act  they  are  protected  from  the  con- 
sequences which  may  flow  from  any  error 
tbey  may  commit  Surrounded  as  these  offi- 
cers are  by  great  difficulties  in  the  dlBcharge 
of  their  official  duties,  the  law  shields  them 
when  acting  within  their  Jurisdiction.  In 
order  to  establish  an  Individual  liability.  It 
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must  be  made  to  ajvear  against  tbe  agseaa- 
on,  not  only  that  the  assessment  waa  er- 
roneous, bat  tbat  nicb  aMeesoia  bad  no  Jnrla- 
dictlon  wlifltevei  In  laying  the  tax."  The 
case  subseqnaitly  went  to  tbe  Snpreme  Court 
of  the  United  States  aOO  U.  S.  547,  20  L. 
Ed.  709,  and  Justice  MUler  said,  in  speaking 
of  the  decision  of  the  Court  of  Appeals  of 
New  Yort:  upon  this  point:  "Whether  tbat 
conrt  decided  that  question  correctly  or  not, 
It  is  not  a  federal  qnestlon,  but  one  of  gen- 
eral municipal  law,  to  be  governed  either  by 
the  common  law  or  tbe  statute  law  of  tbe 
state.  In  either  case  It  presents  no  question 
upon  which  this  court  Is  authorized  to  re- 
view a  judgment  of  the  state  court"  This 
case  was  decided  In  1880,  long  after  the  dis- 
cussion arising  out  of  tbe  fourteenth  amend- 
ment had  become  familiar;  and  It  Is,  there- 
fore, not  only  authority  for  the  exemption 
of  public  officers,  bnt  for  the  proposition  that 
Bach  exemption  does  not  contravene  the  four- 
teenth amendment 

The  principle  was  held  applicable  in 
Teall  T.  Felton,  1  N.  Y.  587,  49  Am.  Dec  352, 
to  the  case  of  a  postmaster  who  assumed  to 
Charge  letter  postage  on  a  newspaper,  bnt  it 
was  held  in  tbat  particular  case  that  the  post- 
master did  not  act  in  a  Judicial  capacity. 
Tbe  rule  has  been  ai^Iled  In  tbe  case  of 
health  officers.  Whldden  t.  Cheever,  69  N.  H. 
142,  44  Atl.  908,  76  Am.  6t  Rep.  154. 

The  exemption  of  officers  from  liability  ex- 
tends only  to  matters  in  which  they  have 
Jurisdiction  under  the  statutes,  and  It  may 
be  said  that  the  board  of  health  has  no  Juris- 
diction unless  a  cause  of  disease  actually  ex- 
ists. This  view  Is  too  narrow.  The  principle 
which  was  adopted  by  tills  court  and  vindi- 
cated In  an  able  opinion  of  Chief  Justice 
Beasley  In  Grove  v.  Van  Duyn,  44  N.  J.  Law, 
^  43  Am.  Rep.  412,  Is  applicable.  It  1b 
enough  If  tbe  matt»  Is  colorably,  though 
not  really,  within  their  Jurisdiction. 

A  different  view  has  been  expressed  in 
MaBsachusetta  Miller  t.  Horton,  152  Mass. 
540,  26  N.  m  100,  10  L.  R.  A.  116,  23  Am.  St 
Bep.  8G0,  which  was  followed  In  Pearson  v. 
Zehr,  138  m.  48.  29  N.  El.  854,  32  Am.  St  Rep. 
U3,  and  in  Lowe  v.  Conroy,  120  Wis.  151,  97 
N.  W.  942,  66  L.  R.  A.  907,  102  Am.  St  Rep. 
983.  The  reasons  are  well  stated  by  Mr.  Jus- 
tice Holmes,  but  are  combated  with  equal 
force  by  Justice  Devens,  and  tbe  case  Is 
weakened  as  an  author!^  by  the  fact  that  It 
was  decided  by  a  bare  majority  of  the  court 
Upon  principle,  we  cannot  distinguish  the 
case  from  those  above  cited,  where  admin- 
istrative officers  were  held  exempt  when  call- 
ed upon  to  act  judicially.  It  a  postmaster 
general,  <nr  a  postmaster,  or  a  collector  of  a 
port  or  an  assessor  of  taxes  are  to  be  Im- 
mmie  when  their  error  In  Judgment  causes 
tbe  loss  of  another's  liberty  or  property,  we 
think  a  board  of  health  Is  entitled  to  a  like 
hnmnnlty.  A  justice  of  tbe  peace  Is  Immune 
if  be  acts  In  a  matter  colorably  within  his 
jarisdlcttm.  The  underlying  reason  is  not  the 


Jndldal  duuractv  of  officer,  but  the  juOl- 
dal  CLbarurtw  of  tbe  act,  and  tbe  puUlc  neceft* 
My  that  public  agents  engaged  In  the  per- 
fwmanoe  nt  a  pntdlc  dnty,  in  obedience  to  tiie 
command  of  a  statute,  should  not  suffer  per- 
sonally for  an  error  of  jndgmoit  which  tbe 
wisest  and  most  drcnmspect  cannot  avoid. 
It  is  not  quite  accurate  to  say  that  in  such 
cases  a  man  la  deprived  of  liberty  or  proper- 
ty without  compensation.  As  Justice  Devens 
pointed  out  "the  Individual  is  presumed  to  be 
compensated  by  the  braieflt  which  such  regu- 
lations confer  npcm  the  community  of  which 
be  is  a  member,  or  by  which  his  property  Is 
protected."  Tbe  case  may,  however,  be  look- 
ed at  In  another  light  The  board  of  health  la 
acting  for  tbe  public  In  tbe  exercise  of  the 
police  power  of  tbe  stata  For  an  error  In  the 
exercise  of  that  power,  no  doubt  tbe  state 
ought  to  answer.  Just  as  In  an  action  for 
malicious  prosecution,  the  principal  who  In- 
stigates the  prosecution  may  be  held  although 
the  justice  and  the  constable  are  Immune,  so 
in  a  case  of  an  error  In  Judgmoit  by  the  board 
of  health  It  Is  the  state  which  ought  to  an- 
swer for  the  default  of  its  agent  acting  In 
obedience  to  Its  statutory  command.  Tbe 
state  does  not  It  Is  true,  answer  In  an  ordi- 
nary action  at  law  in  this  or  any  other  case, 
but  there  is  tbe  same  remedy  In  all  cases— 
an  appeal  to  tbe  Justice  at  the  state.  A  dif- 
ferent view  from  that  of  tbe  Massachusetts 
court  prevailed  in  Raymond  v.  Fish,  61  Conn. 
80,  50  Am.  Rep.  3,  and  In  Beeks  v.  Dickinson 
Co.,  131  Iowa,  244,  108  N.  W.  811,  6  L.  R.  A 
(N.  S.)  831,  a  case  decided  after  tbe  cases  last 
dted. 

Miller  V.  Horton  waa  decided  In  the  ab- 
sence of  a  statute  such  as  ours  forbidding  an 
action  against  the  board  unless  lack  of  rea- 
sonable and  probable  cause  can  be  shown. 
Tbe  same  distinguished  court  has  vindicated 
the  right  of  the  Legislature  to  require  all  Im- 
ported rags  to  be  put  through  a  disinfecting 
process  at  the  expense  of  the  owner,  whether 
actually  Infected  or  not  (Train  v.  Boston  Dis- 
infecting Co.,  144  Mass.  52S,  11  N.  B.  929,  59 
Am.  Rep.  118),  upon  the  ground  that  the 
L^lslature  had  tbe  power  to  pronounce  Im- 
ported rags,  not  yet  disinfected,  nuisances  in 
themselves,  or,  as  Justice  Holmes  said  In  the 
later  case,  because  tbe  danger  was  too  great 
to  permit  dlBcrlmlnatlon.  What  our  Legisla- 
ture has  done  In  tbe  health  act  is  in  substance 
to  Bay  that  anything  which  may  possibly  be 
a  cause  of  disease  Is  subject  to  the  regula- 
tions of  the  board  of  health,  when  that  board 
has  reasonable  and  probable  cause  to  think 
it  to  be  in  fact  a  cause  of  disease.  Under 
such  a  statute  the  cases  above  cited  from 
Massachusetts,  Illinois,  and  Wisconsin  are 
not  In  point  and  there  Is  no  reason  why  tbe 
OTdlnary  rule  exempting  public  officers  from 
private  action  should  not  be  applied.  The 
board  of  health  was  acting  for  tbe  benefit  of 
the  public  at  large,  and  pursuant  to  a  duty 
imposed  upon  It  by  a  public  statute.  There 
is  not  only  no  iffoof  of  malice,  but  tbe  board 
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acted  with  care,  and  not  hastllr,  for  It  decid- 
ed only  after  a  conference  between  Its  own 
pb^clan,  a  reputable  phyBldan  <tf  Engle- 
wood  called  In  by  the  plaintiff,  and  a  spedal- 
Jat  from  tbe  cYtj  of  New  York.  The  doctors 
disagreed,  at  least  in  a  measure;  and  the 
board  of  health  was  called  upon  to  decide. 
Tbey  may  have  decided  errraeonsly,  but  the 
matter  was  colorably  within  their  jurladlo- 

ttOB. 

The  only  dlfflcnl^  which  arises  Is  that 
caused  by  the  first  opinion  of  this  conrt  in 
American  Print  Works  Oompany  t.  Law- 
rence. We  there  held  that  the  mayor  and 
aldermen  of  New  York  could  not  be  exempt- 
ed from  cItH  liability  where  their  act  re- 
sulted in  what  this  court  held  to  be  a  tak- 
ing of  private  property  for  public  use  con- 
trary to  our  Constitution.  In  view  of  the 
subsequent  opinion  of  the  court  In  that  case, 
and  the  eminence  of  the  Judges  of  the  Su- 
preme Court,  whose  opinion  was  reversed  In 
the  first  case,  we  think  that  although  we  are 
t)ound  by  the  actual  decision  of  this  court 
reported  in  21  N.  J.  Law,  248,  we  ought  not 
to  extend  it  farther  than  the  exact  point 
decided  requires.  It  was  limited  to  a  case 
where  private  property  was  taken  for  pub- 
lic use;  and  It  was  held  that  destruction  to 
prevent  the  spread  of  a  conflagration  was 
such  a  taking.  In  the  present  case  there 
was  no  taking  of  private  property  for  pub- 
lic use.  The  acts  of  the  defendant  amount- 
ed to  a  mere  trespass.  It  is  urged,  how- 
ever, that  the  same  principle  ought  to  be  ap- 
plied because  of  the  fourterath  amendment 
to  tbe  federal  Gonstlttttlon,  which  prohibits 
a  state  from  depriving  a  citizen  of  liberty 
without  due  proceaa  of  law.  To  this  we 
think  there  are  two  answera:  In  fact,  the 
d^endant  was  not  deprived  of  his  liberty; 
and  tbe  conduct  of  tbe  defendants  constitut- 
ed doe  process  of  law,  as  that  term  Is  used 
In  cases  of  this  character.  He  was  not  de> 
prived  of  his  liberty,  because  the  option  was 
glToi  to  lilm  to  Quarantine  his  daughter  in 
a  room  of  the  house,  If  he  so  chose.  He 
elected  the  alternative  of  having  the  whole 
house  quarantined,  but  that  was  hto  volun- 
tary choice;  and  there  seems  to  have  been 
no  show  of  force  to  prevent  his  going  and 
coming  as  he  diosa  Whatever  may  be  ar- 
gued as  to  title  imprisonment  of  his  daughter, 
that  is  not  now  in  question.  His  personal 
liberty  does  not  seem  to  have  been  restrain- 
ed. We  wrae  car^I  to  say  bi  H^rew  v. 
Pulls,  78  N.  J.  Law,  621.  64  AQ.  121,  7  U 
R.  A.  (N.  8.)  D80,  118  Am.  St  Rep.  716,  that 
althOT^h  constraint  might  be  caused  by 
threats,  as  well  as  by  actual  force,  tbe  words 
or  conduct  must  be  such  as  to  Induce  a  rea- 
sonable apprehension  of  force,  and  the  means 
of  coercion  must  be  at  hand.  The  latter  ele- 
ment Is  lacking  In  the  present  case.  The 
real  Injury  of  which  tbe  plaintiff  complains 
Is  the  destruction  of  his  business  by  posting 
apon  his  office  door  a  notice  that  there  was 


scarlet  fever  In  the  house.  Tills,  if  false, 
may  have  been  a  UIkI,  tmt  It  was  not  a  dep- 
rivation of  liberty. 

Again,  in  cases  affecting  the  public  health, 
due  process  of  law  does  not  always  require 
notice  and  a  hearing.  People  v.  Board  of 
Health,  140  N.  T.  1,  85  N.  E.  820,  23  L.  B. 

A.  481,  87  Am.  Bt  Rep.  522.  Where  the 
board  of  health  Is  required  to  act  upon  an 
emergency,  due  process  of  law  requires  only 
that  they  should  be  liable  to  an  action  In 
case  they  act  wrongfully;  but  the  action  to 
which  they  are  liable  Is  only  such  action  as 
the  law  gives.  In  this  case  the  common  law, 
as  we  have  already  shown,  gave  no  right  of 
action  If  the  matter  which  tbe  board 
decided  was  colorably  within  Its  Jurisdiction. 
The  object  of  the  fourteenth  amendment 
was  not  to  give  parties  remedies  which  did 
not  exist  at  the  common  law,  but  to  protect 
them  against  hostile  action  by  the  state  de- 
priving them  of  the  existing  remedies.  U. 

B.  V.  Ornlkshank.  82  U.  8.  tM2,  28  L.  Ed. 
588. 

There  Is  nothing  In  Hutton  v,  Oamden,  39 
N.  J.  Law,  122,  23  Am.  Rep.  203,  Inconsist- 
ent with  our  view.  The  alleged  nuisance  In 
that  case  consisted  In  the  fact  Uiat  the  de- 
fendants* lot  lay  below  the  grade  of  the 
street,  so  that  water  collected  there,  and 
tbe  order  of  the  board  of  health  was  to  fill 
the  lot  to  grade.  Obviously,  this  presented 
no  such  emergency  as  required  Immediate 
action.  There  was  opportunity  for  notice 
and  a  hearing.  That  case  was  a  suit  by  the 
city  to  recover  the  cost  of  fliling  the  lot  to 
grade;  and  a  distinction  Is  to  be  made  be- 
tween the  adjudication  of  the  board  of 
health  as  a  defense  to  dvil  IlabUil?  on  their 
part,  and  as  the  basis  of  an  action  against 
the  party  alleged  to  maintain  a  nuisance.  It 
the  action  had  been  by  Hutton  against  the 
board  of  health,  or  their  employgs.  for  tres- 
pass in  filling  the  lot  up  to  grade,  tlie  case 
would  have  been  slmUar  to  the  present. 
This  distinction  is  carefully  pointed  out  1^ 
the  Supreme  Court  of  Hassachnsetts  in  City 
of  Salem  v.  Bastem  Railroad  Oompany.  96 
Mass.  431,  at  page  449,  96  Am.  Dec.  600b 
wbexe  the  conrt  said:  *'Whai  there  appears 
to  have  been  no  notice  to  tiie  parties  to  be 
affected,  and  no  opportunl^  afForded  them 
to  be  beard  in  d^ense  of  their  rights,  what- 
ever operatiott  the  adjodlcatton  mi^  have 
upon  the  rest,  and  however  condosfve  It 
may  be  held  for  tbe  protection  of  tbose  who 
act,  or  derive  rights,  under  It,  the  adjudica- 
tion Itself  can  have  no  valid  operation 
against  parties  who  may  be  named  in  the 
proceedings.  If  it  proceeds  to  declare  any 
obligation,  or  impose  any  liability,  xtpoa  such 
parties,  they  may.  In  any  subsequeait  suit  to 
enforce  It,  deny  the  validity  of  the  Judg- 
ment, and  controvert  the  facts  upon  whlcb 
it  was  based." 

Hutton  V.  Camd^  was  a  case  where  it 
was  attempted  to  make  tbe  adJudlcaUoo  of 
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tbe  board  of  health  that  a  nnlBance  existed 
final  and  conclasiTe,  not  only  for  the  protec* 
tlon  of  the  board  against  an  action  of  treft- 
paas,  bat  as  basis  of  a  l^:al  liability  of  the 
landowner.  In  the  presait  cnaOt  the  Legis- 
lature has  Itself  undertaken  In  rfTect  to 
make  a  nuisance  of  what  the  board  of  health 
■ball  upon  reasonable  and  probable  cause  de> 
termlne  to  be  a  cause  of  disease.  It  Is  un- 
necessary to  dte  tbe  numerous  cases  decided 
by  the  United  States  Supreme  Court  jnstt^- 
iag  such  a  leglalatlTB  exercise  of  the  police 
power.  In  Mugler  t.  Kansas,  123  U.  S.  623, 
8  Sup.  Ct  273,  31  U  Bd.  206,  a  statute  de- 
claring all  places  In  which  Intoxicating  liq- 
uors are  manofactared,  sold,  bartered,  or 
given  away  to  be  common  nuisances  was 
Bostalned,  although  the  effect  was  to  destroy 
tbe  value  of  property.  In  Holdaa  t.  Hardy, 
168  U.  S.  866.  18  Sup.  Ot  883.  42  Ll  Kd. 
780,  the  eight-hour  law  of  Utah  was  sus- 
tained, although  it  Interfered  with  the  free- 
dom of  contract  In  Jacobeon  t.  Massachu- 
setts, 107  U.  S.  11.  26  Sup.  Ct  S6&,  49  L. 
Ed.  648,  tbe  compulsory  vaccination  act  of 
Uassachusetts  was  sustained,  although  it 
Interfered  with  a  man's  personal  liberty. 
Tbese  cases  are  but  lUnstratlons  of  the  ex- 
tent to  which  the  highest  tribunal  has  gone 
In  vindication  of  the  principle  that  the  Indi- 
vidual must  yield  somewhat  of  his  p^sonal 
rights  to  society  in  return  for  the  benefits 
of  society  which  he  enjoys.  We  think  It  not 
unreasonable  to  require  him  In  a  case  like 
tbe  present  to  depend  for  redress  upon  the 
sense  of  Justice  of  the  public  rather  than 
upon  a  right  of  action  against  public  ofllcers 
who  have  acted  as  they  thought  for  the  pub- 
lic weal  In  a  matter  of  public  duty. 

The  common-law  rights  of  the  plalntlfE  are 
protected  by  ttie  Constitution,  but  the  L^ia- 
lature  has  by  the  health  act  given  the  plain- 
tiff a  right  of  action  against  the  board  as 
such  where  he  can  show  that  the  cause  of 
disease  did  not  aist,  that  it  was  not  hazard- 
ous and  prejudicial  to  the  public  health,  and 
that  the  board  acted  without  reasonable  and 
probable  cause  to  believe  that  It  was  in  fact 
prejudicial  and  hazardous  to  the  public 
health.  Gen.  St  1886,  p.  1638.  I  16.  Al- 
though the  language  of  the  section  is  in  fwm 
that  DO  suit  shall  be  maintained  against  the 
board  of  health  unless  these  facts  are  es- 
tablished, the  necessary  implicathm  is  that.  If 
the  facts  are  establlabed,  a  nit  may  be  main- 
tained. 

In  giving  this  actl<m,  the  Legislature  had 
tlie  right  to  det^mlne  what  facts  should  be 
neceflsary  to  sustain  it  They  Imposed  no 
wjwfi  or  unreasonable  condition.  The  pro* 
visl<ni  requiring  that  the  plaintiff  should 
show  that  tbe  board  of  health  acted  without 
reasonable  or 'probable  cause  is  in  line  with 
tlie  »^mHng  common  law  in  cases  of  this 
diaracter.  By  conunon  law  an  officer  was 
Justified,  in  certain  cases.  In  making  an  ar- 
rest, where  he  had  reasonable  and  probable 
canas  tw  balief  In  the  guilt  of  the  person  de- 


tained ;  and,  In  vtions  for  libel,  a  commun- 
ication, fairly  made  by  a  person  In  the  dis- 
charge of  some  public  or  private  duty,  wheth- 
er legal  or  moral,  is  privileged.  In  the  absence 
of  proof  of  malice.  The  principle  underlying 
these  cases  is  applicable  to  the  present  case. 
By  the  act  of  March  24,  1008  (P.  L  p.  86),  It 
Is  made  a  crime  for  any  person,  having  rea- 
son to  believe  that  he  is  affected  with  scarlet 
fever,  to  appear  In  any  public  place,  and  for 
any  person  knowingly  to  subject  another, 
without  the  latter's  knowledge,  to  exposure 
to  tbe  Infection  of  any  such  disease.  We  do 
not  mean  to  say  that  this  statute  reaches  the 
present  case;  but  it  can  hardly  be  libelous 
for  the  board  of  health.  In  good  faith,  to  give 
notice  of  the  existence  of  scarlet  fever,  when 
it  Is  a  crime  for  one  who  has  reason  to  be- 
lieve that  he  is  affected  with  the  disease  to 
appear  In  public ;  and  It  must  be  within  the 
power  of  the  L^islature  to  give  the  right  of 
restraint  amounting  to  Imprisonment  to  pub- 
lic officers  who  have  reasonable  and  probable 
cause  to  believe  that  the  crime  denounced  by 
the  act  of  1903  has  been,  or  is  likely  to  be 
committed.  It  is,  at  sny  rate,  enough  for  the 
present  purpose  that  in  providing  for  this  ac- 
tion tiie  Legislature  has  made  the  want  of 
reasonable  and  probable  cause  essential  to 
the  maintenance  of  the  action. 

The  question  remains  whether  a  case  Is 
made  out  undisr  this  statute  against  any  of 
the  defendants.  As  to  the  board  of  health. 
It  is  clear  that  they  acted  upon  tbe  advice 
of  th^  own  physician,  supported  by  the  re- 
port made  to  them  of  the  opinion  of  four 
other  local  physlclana  We  think  that  they 
were  not  bound  to  acc^t  the  opinion  of  the 
physician  called  by  the  plaintiff,  and  the 
specialist  called  from  New  Tork,  but  were 
Justified  in  raying  iipon  tbe  advlea  of  their 
own  officer. 

The  case  as  to  the  physician  himself  is 
somewhat  different  Prior  to  establishing  the 
quarantine  he  had,  at  the  conference  with  the 
other  physicians,  expressed  himself  as  satis- 
fied with  their  diagnosis,  and  It  may  be  that 
this  evidence  would  be  sufficient  to  carry  the 
case  to  a  Jury  as  to  Dr.  Bradner,  if  the  ques- 
tt<m  were  properly  a  jury  question.  At  the 
time  this  statute  was  adopted,  the  words 
"reasonable  and  probable  cause"  were  a  fa- 
miliar expression  in  the  law,  arising  most 
frequentiy  in  actions  for  malicious  prosecu- 
tion ;  and,  however  anomalons  the  rule  may 
be,  it  was  well  established  that  tbe  question 
of  existence  of  reasonable  and  probable 
catise.  In  an  action  for  malicious  prosecution, 
was  a  question  for  the  court,  where,  as  in 
this  case,  the  facts  ore  undisputed.  McFad- 
den  V.  Lane,  71  M*.  J.  Law.  624,  60  Ati.  866. 
citing  with  approval  Bell  v.  Atlantic  City 
Railroad  Company.  68  N.  J.  Law,  227,  83  Ati. 
211 ;  Bfagowan  v.  BIckey.  64  N.  J.  Law.  402. 
46  AtL  804.  In  our  judgment  the  case  failed 
to  establish  a  want  of  reasonable  and  prob- 
able cause  as  against  Dr.  Bradner.  Th»  evi- 
dence of  wliat  Bnlfcley  said  to  him,  or  what 
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Giirrle  Bald  as  to  tbe  antecedent  family  hle- 
tory  of  the  patient,  wonid  not  change  this  re- 
sult, and  ItB  exclusion  was  not  injurious  er- 
ror. Dr.  Bradner  seems  to  have  been  a  rep- 
utable physician,  acting  according  to  his  best 
light,  In  a  case  which  four  of  his  fellow  phy- 
sicians, to  whom  tbe  symptoms  were  describ- 
ed, proDOUDced  to  be  scarlet  (erer.  Whether 
It  was  so  or  not,  he  bad  reawmable  and  prob- 
able canse  to  think  It  so. 

In  an  action  for  false  Imprisonment,  where 
the  arrest  la  Justified  on  tbe  groond  of  rea- 
sonable and  probable  cause,  tbe  question  is 
for  tbe  court,  where  the  facts  are  not  dis- 
puted. Lister  T.  Ferryman,  L.  B.  4  H.  L. 
521-,  39  L.  J.  Bxch.  177. 

Mlddletoii,  the  Inspector,  seems  to  hare 
acted  only  in  carrying  out  the  order  of  thp 
board  whose  servant  he  was,  and  comes  with- 
in the  words  of  the  statute  exempting  oflBcers 
or  agents  of  the  board  from  suit. 

For  the  reasons  stated,  we  think  the  trial 
Judge  was  right  In  directing  a  nonsuit,  and 
tbe  Jndgmoit  should  be  affirmed,  with  costs.' 


BRANT  T.  BRANT. 

(Oourt  of  Chancery  of  New  Jecsey.    May  11, 

1900.) 

1,  DivoBOB  tt  90*) — AmDAvrr  or  Nomcoixu- 
aiON. 

The  affidavit  of  noncolloslon  required  by 
section  5  of  tbe  divorce  act  (P.  L.  1902,  p.  604), 
must  be  annexed  to  a  petition  which  seeliB  di- 
vorce from  bed  and  board,  under  the  provisions 
of  section  3  (page  603)  of  that  act. 

tESi.  Note.~-For  othei  cases,  see  Divorce,  Dee. 
Dig.  S  90.»] 

2.  DiVOBOS  a  7B*)-^)BSXR  of  POBUOAHOir— 

Notice. 

TbM  notice  of  the  order  of  publication  to  be 
served  on  an  absent  defendant  is  required  to 
state  the  object  of  the  suit ;  and,  If  the  notice 
undertakes  unnecessarily  to  assert  the  grouuds 
upon  which  relief  is  sought,  it  must  state 
nonnds  which  give  Jnrlsdictioa  to  the  court  to 
deene  lelief. 

IBfl.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  I  79.*} 

(Syllabus  by  tbe  (Tourt.) 

Bill  by  GsteUe  A.  Brant  against  Arthur 
Brant  Order  of  reference  denied. 

George  H.  Bruce,  for  petitioner. 

MAOIB,  O.  There  are  two  qneatlons  rais- 
ed upon  the  petition  and  Its  accompanying 
aitidavlt,  and  one  upon  tbe  proofs  of  service 
of  a  notice  under  an  order  for  publication. 

The  first  question  Is  whether  the  affidavit 
of  noncolluslon,  required  by  section  6  of  the 
divorce  act  (P.  L.  1902,  pr  604),  must  be  an- 
nexed to  a  petition  which  seeks  divorce  from 
bed  and  board  under  the  provisions  of  sec- 
tion 3  of  that  act  Under  the  heading  "Caus- 
es for  Divorce,"  the  act  includes  section  3, 
and  thereby  enacts  that  divorce  from  bed  and 


board,  forever  or  for  a  limited  time,  may  be 
decreed  for  "extreme  cruelty.**  When  bj 
section  6  the  L^lslature  declared  that  the 
court  should  not  exercise  the  Jurisdiction, 
previously  granted,  in  any  cause  for  divorce 
unless  an  oath  or  affirmation  of  noncolluslon 
Is  annexed  to  the  bill  or  petition,  the  pro- 
vision obviously  included  the  case  of  a  di- 
vorce from  bed  and  board  for  extreme  cruel- 
ty, for  the  act  before  provided  that  for 
extreme  cruelty  there  might  be  such  a  di- 
vorce. It  Is  true  that  complainant  or  peti- 
tioner Is  thereby  required  to  swear  or  af- 
firm that  the  complaint  is  not  made  by  col- 
lusion for  the  purpose  of  dissolving  tlie  mar- 
riage, and  a  divorce  from  bed  and  board,  it 
Is  well  settled,  does  not  dissolve  the  marriage. 
While  the  relief  for  the  cause  of  extreme 
cruelty  Is  a  perpetual  or  limited  sqtata- 
tlon,  and  no  more,  yet  our  legislation  has 
characterized  the  Judicial  act  whldi  affords 
relief  as  a  divorce.  It  Is  so  designated  In 
the  divorce  act,  passed  February  16,  1820 
(Laws  1820,  p.  43:  Rev>  I^ws  1821.  p.  667) ; 
In  the  revised  act  of  April  15,  1846  (fier. 
Laws  1847,  p.  OSS^i  in  the  revised  act  of 
March  27.  1874  (Rev.  St  1874,  p.  254)— and 
each  of  Bald  acta  reqnlrea  an  oath  of  no 
colloslon  for  the  purpose  at  dlasolvliig  the 
marriage.  From  this  long  course  of  legis- 
lation providing  for  divorce  firom  bed  and 
board  for  extreme  cruelty,  and  yet  reaairlng 
an  affidavit  of  no  colluBlon  for  the  pntpoee 
of  dlBsolTing  marriage  befioe  Jarladictl<m 
can  be  exercised  for  that  canae,  I  condade 
that  tbe  language  of  Qie  required  affldavit,  In 
its  application  to  a  bill  or  peUtlcm  for  a 
divorce  from  bed  and  board,  most  have  been 
Intended,  and  must  be  conatraed,  as  referring 
to  a  dissolution  of  the  marriage  relatkm  pro 
tanto,  by  a  separation  decreed  for  a  time 
limited  or  for  life.  The  affldavit  required  by 
section  6  must  be  annexed  to  any  bill  or  pe- 
tition which  seeks  divorce  for  extreme  cmel- 
ty,  and  no  Jurisdiction  will  be  acquired  over 
the  cause  without  it 

The  next  question  is  whether  the  affida- 
vit attached  to  this  petition  Is  such  aa  is 
required  by  section  6.  Such  an  affldavit  may 
probably  be  sufficient  If  It  expresaes  the  luat- 
ter  so  required,  although  not  expressed  in 
the  precise  language  of  that  section.  Tbe 
petitioner  therein  swears  that  the  "petition" 
is  not  made  by  any  collusion  between  her  and 
the  defendant  "for  the  purpose  of  procur- 
ing a  B^aratlon." 

The  affiant  departs  from  the  requirements 
of  section  5  In  two  [urtlculars :  First,  ahe 
fails  to  aver  that  her  complaint  Is  not  made 
by  collusion,  and  substitutes  for  It  an  aver- 
ment that  the  petition  is  not  made  by  col- 
lusion; second,  she  substitutes  for  tbe  stat- 
utory phrase  "dissolving  tbe  marriage"  the 
words  "procuring  a  separation."  It  Is  ob- 
vious that  the  legislative  purpose  In  reqnlr- 
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lag  an  affidavit  annexed  to  the  bill  or  petl- 
tlon  as  a  Bine  qna  non  of  Jurisdiction  was  to 
exact  from  the  saltor  seeking  divorce,  at  the 
rerr  oatset  of  the  canse,  a  soleinn  declara- 
tion that  lite  relief  was  not  sought  by  colla- 
Gton.  ^at  Is  reqnlred  to  be  sworn  to  la 
plainly  set  ont  in  the  act  A  departure  from 
its  requlrementa  Indaces  suspicion.  One  not 
la  conformity  to  the  language  of  the  act 
oagbt  not  to  be  passed,  unless  It  contains  sub- 
staDtial  equivalents  thereto.  The  affidavit 
attached  to  this  petition  Indaces  suspicion. 
Tbe  act  requires  It  to  assert  that  the  com- 
plaint iB  not  made  by  collnslon.  The  com- 
plaint In  such  cases  Is  the  statement  of  the 
canses  on  whidi  divorce  is  sought  That 
complaint  is  contataed  In  the  bill  or  peti- 
tion. An  affidavit  made  In  the  language  of 
the  act  plainly  avers  that  the  assertion  of 
tbose  causes  for  divorce  Is  not  collusive. 
When  the  affiant  In  this  affidavit  substituted 
•ytltion"  for  "complaint,*'  did  she  make 
oath  that  her  complaint  was  not  made  by 
collDBion?  As  the  petition  contains  the  com- 
plaint and  asserts  the  causes  for  which  re- 
lief is  Bought,  as  well  as  asks  relief,  I  have, 
after  some  hesitation,  concluded  that  the 
affidavit.  In  this  respect,  is  a  substantial  com- 
pliance with  the  requirement  of  the  act  But 
I  am  Inclined  to  think  that  the  language  of 
the  act  does  not  find  a  snbstantlal  equiva- 
lent In  the  averment  of  noncolluslon  for  the 
pnrpose  of  procuring  a  separation.  Petition- 
er seeks  a  divorce,  and  that  kind  of  a  dl- 
Torce  which  produces  a  limited  dissolution 
of  the  marriage  relation.  Procnrlng  a  sep- 
aration does  not  seem  to  me  to  express  that 
idea  with  sufficient  accuracy.  In  this  r^ 
Bpect  the  affidavit  seems  to  be  defective. 

Another  question  arises  with  respect  to 
tbe  effort  to  bring  the  defendant  into  court 
w  as  to  Justify  further  proceeding.  Jnrlsdlc- 
tloD  to  proceed  against  this  absent  defend- 
ant depends  upon  tl^e  service  of  a  notice  to 
bim,  and  the  question  is  whether  It  Is  such 
as  Is  required  by  rule  58  and  the  statute. 
Service  of  the  order  of  publication  or  of  a 
copy  of  the  petition  cannot  be  of  any  avail  to 
site  Jurisdiction  to  act  upon  the  defendant 
In  this  case  the  notice  of  ^e  order  of  publi- 
cation which  was  served  on  the  defendant 
declares  Uiat  the  action  Is  brought  for  a 
a^Mratlon  (not  divorce)  on  the  ground  of 
cruel  and  fnh^man  treatment  of  the  petition- 
er by  defendant,  and  not  for  extreme  craelty, 
wbUdi  the  act  declares  to  be  cause  for  di- 
vorce^ Tbe  notice  is  required  to  state  the 
object  of  the  suit  (P.  L.  1903,  p.  122 ;  Rules 
58,  61),  and  that  object  is  divorce.  The  form 
or  precedent  given  by  Colonel  Dickson  in- 
dicates that  the  notice  may  specify  what  kind 
of  divorce  Is  son^t  Dick.  Gh.  Free.  31.  If 
the  notice  undertakes,  unnecessarily,  to  as- 
•ert  tbe  grounds  upon  which  relief  Is  sought, 
It  mut  stat»  grounds  which,  by  the  statute, 
itn  JurlKllction  to  the  court  to  decree  re* 


BBOWN.  861 

lief.  In  my  Judgment  this  notice  Is  defect* 
Ive  (1)  because  It  does  not  state  the  object 
of  the  suit  to  be  divorce;  and  (2)  because 
no  Jurisdiction  to  divorce  Is  conferred  for 
cruel  and  inhuman  tceatment,  but  (mly  for 
extreme  cruelty. 

An  order  of  reference  cannot  lie  made  bt 
this  cause. 


STATB  T.  BBOWN. 

(OoDTt  of  Bnon  and  Appeals  of  New  Jexaey. 
Nov.  16,  1908.) 

GBDCnrAL   hAW    (f  1110*)— AfPSAIi— AlCEITD- 

UBNT  or  Reoobd— Rivtsw. 

Defendant  having  been  ctmvlcted  in  the 
quarter  sessions,  after  trial  bv  Jury,  and  having 
reviewed  the  conviction  in  toe  Supreme  Court 
on  ordinary  bills  of  exceptions  and  assign- 
ments of  error,  without  availing  faimBelf  of  the 
more  extensive  review  permitted  by  section  136 
of  the  criminal  procedure  act  (P.  h.  1898,  p. 
915),  and  having  thereupon  sned  out  a  writ  of 
error  from  this  court  to  review  tbe  Jndement  of 
the  Supreme  Court  and  having  applied  here 
upon  the  argument  for  leave  to  amend  the  rec- 
ord or  to  have  It  remitted  to  the  court  lielow  for 
amendment  In  such  manner  as  to  enable  him  to 
liave  the  benefit  of  the  i:eview  permitted  by  sec- 
tion 136t  held,  that  the  application  comes  too 
late. 

[Ed.  Note.— For  other  cases,  see  Orlmhial 
Law,  Dec  Dig.  S  lllO.*] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 
T.  W.  Brown,  Jr.,  was  convicted  of  misde- 
meanor, and  brings  error.  Affirmed. 

Matthew  Jefferson  and  John  W.  Wescott 
for  plaintiff  in  error.  Lewis  Starr  and  Har- 
ry 8.  Douglass,  for  the  State. 

PITNBT,  Ch.  Tbe  pli^ttfl  In  ertor  was 
Indicted  the  grand  Jnry  of  C!ape  May 
county  npffli  eight  indictments.  Tiro  of  these 
were  for  assault  and  battery  upon  two  of 
bis  children,  and  the  reauabilng  six  were  for 
Tlolatinft  with  respect  to  each  of  his  six 
children,  the  act  of  March  21.  1908  (P.  L. 
p.  02,  c.  59),  which  dedares  that  whoever, 
having  the  care,  custody,  or  control  of  any 
child,  shall  willfully  cause  or  permit  tbe  life 
of  such  child  to  be  endangered  or  Its  health 
to  be  injured,  or  who  sliall  willfully  cause 
or  permit  such  child  to  be  placed  in  such 
situation  that  Its  life  may  be  endangered  or 
Its  health  Injured,  etc.,  shall  be  guilty  of  a 
misdraneanor.  By  consent  the  eight  Indict- 
ments were  tried  together,  with  the  result 
that  the  accused  was  found  guilty  upon  the 
six  indictments  under  tbe  act  of  1903,  and  ac- 
quitted upon  the  two  indictments  for  assault 
and  battery.  Sentence  having  been  Imposed 
upon  five  of  the  convictions,  and  suspended 
upon  ttie  sixth,  the  five  convictions  were 
brought  under  review  before  the  Siq>reme 
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Court  upon  a  tingle  writ  of  error.  The  pro- 
priety of  thiB  oionibiu  review  Is  not  now 
nnder  consideratioiL 

The  case  came  up  on  ordinary  bills  of  excep- 
tlons  and  asslgnmttitB  of  error,  the  defend- 
ant not  having 'Been  fit  to  avail  himself  of 
the  more  extenalve  review  permitted  by  sec- 
tion 186  of  the  criminal  procedure  act  (P.  L. 
1888,  p.  815)>  In  the  Supreme  Covrt  there 
was  a  Judgment  of  affirmance,  and  that  Jnd^ 
ment  Is  broni^  under  review  the  present 
writ  of  «ror.  The  burden  of  the  argument 
here  Is  that  the  verdict  of  the  Jury  was  con- 
trary to  tiie  dear  weight  of  the  evidence. 
It  Is  hardly  necessary  to  say  that  this  court 
cannot  properly  reverse  upon  that  ground. 

Upon  the  few  Questions  of  law  that  are 
open  to  dlscussdcm,  we  agree  In  the  main  with 
the  views  expressed  In  the  per  curiam  c^In- 
lim  of  the  Supreme  Court  It  Is  to  be  noted, 
however,  that  the  case  does  not  require  a 
decision  of  the  question  whether  the  act  of 
1003,  j^opo-ly  ctmstmed.  makes  it  a  misde- 
meanor to  willfully  cause  a  child  to  be  placed 
In  such  a  Mtoatlon  that  Its  life  may  be^  but 


Is  not,  endangered,  or  Its  health  may  be,  but 
Is  not;  Injured,  for  the  trial  Judge  In  bis  to- 
stnictions  to  the  Jury  placed  the  case  be- 
fore them  upon  a  oonstmetlmi  of  the  act  that 
required  actual  danger  to  ttie  life  or  Injury 
to  ttie  health  ot  the  dilld  as  an  essential 
Alemmt  (tf  tiie  i^fense  charged.  Borne  of 
the  questions  at  law  that  voe  raised  In 
argument  lure  were  not  made  the  subject- 
matter  of  any  bill  of  exc^^ons  In  the  trial 
court  Upon  this  dxcumstsnce  being  called 
to  the  attention  of  coonsel  for  the  plaintiff 
In  error,  they  asked  that  the  record  mlj^t 
be  amended,  or  that  It  might  be  ronltted  to 
the  court  below  for  amradment.  In  such 
manner  as  to  enable  plaintiff  in  error  to  have 
the  benefit  of  the  review  permitted  by  sec- 
tion 186  (tf  the  criminal  procedure  act 
What  action  the  Snprone  Gourt  ml^t  have 
taken  If  a  slmUar  application  had  been  pre- 
sented to  It  while  the  case  was  there  pend- 
ing Is  not  for  us  to  say.  We  'Uiink  the 
pUcatUm  now  comes  too  late. 

The  Judgmoit  nnder  levlew  shonld  be  a^ 
firmed. 
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MORSLLl  T.  NOEBA  MFti.  CO. 

(Saprunt  Court  of  Hrrore  of  CoooMticot  Dec. 

18,  1B08.) 

Uuma  AiTD  Sebtaht  <}  244*)— Pebsonaii  In- 

JUSIES  —  CONTBIBUTOBT    NBGLIOENCI:  —  DB- 

RcnvB  Maohik^-Pboxiuate  Catjse. 
An  experienced  employe  wu  eogaKed  ia 
opentlDg  a  drop  press,  and  had  t>een  repeatedly 
waraed  as  to  toe  manner  of  operating  it,  and 
bad  twice  been  warned  and  threatened  with  dis- 
charge for  disobeying  the  warning  on  the  day 
be  was  injured ;  and  be  was  injured  in  disre- 
gordlnc  the  instruction.  Seld,  that  he  was 
gnil^  of  sodi  contribntorr  negligence,  which 
was  the  proximate  cause  of  the  injnry,  as  pre- 
cluded recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
l^ut,  Cent  Dig.  H  m-T77;  De&  Dig.  | 

Appeal  from  Superior  Court,  New  Haven 
Cotmty;  Milton  A.  Sbnmway,  Judge. 

Action  by  Angelo  MorelU  i^ainst  the  Noera 
Uanafactarlng  Company  for  Injuries  sus- 
tained from  a  drop  press.  From  a  Judgment 
tor  nominal  damages  in  fiivor  of  plalntlfT, 
plaintiff  appeals.   No  error. 

Hie  plaintiff  was  employed  by  the  defend- 
ant to  operate  a  drop  press.  The  operation 
of  the  press  inTolved  the  insertion  of  a  metal 
sbeli  upon  a  die  and  the  release,  after  such 
Insertion,  of  a  puncb  or  hammer,  which  fell 
with  force  upon  the  shell  thus  placed  upon 
the  die.  The  plaintiff,  when  employed  by  the 
defendant,  had  had  long  experience  in  this 
class  of  work,  and  In  the  use  of  the  particu- 
lar make  of  press  upon  which  he  went  to 
work  for  the  defendant,  and  he  informed 
the  defendant  that  he  had  had  such  experi- 
ence, was  competent  and  skillful  in  that  em- 
ployment, and  tmderstood  the  function  and 
operation  of  the  press  upon  which  be  was 
eet  to  work.  The  defendant's  superintend' 
ent  then,  and  frequently  thereafter,  instruct- 
ed and  directed  him  as  to  the  manner  in 
which  he  ebould  bold  the  shell  when  he  plac- 
ed It  upon  the  die,  and  particularly  Instructed 
and  directed  him  never,  under  any  clrcnm- 
stancea.  to  put  his  finger,  or  fingers,  on  the  top 
of  the  shell  when  placing  it  on  the  die,  and 
never,  under  any  circumstances,  to  put  his  fin- 
ger, fingers,  or  band  beneath  the  punch  or 
hammer  when  the  power  was  on,  warning  him 
that,  if  he  disobeyed,  he  would  be  liable  to 
hare  his  band  cut  off,  as  the  punch  might 
come  down  on  bis  band  or  fingers.  On  the 
day  of  the  injury  to  tbe  plaintiff  be  was  en- 
gaged In  operating  a  press,  and  these  instruc- 
tions and  orders  were  twice  repeated  to  bim 
on  that  day  by  the  superintendent.  Upon 
the  last  occasion  the  plaintiff  had  been  ob- 
served by  the  superintendent  to  act  In  dis- 
obedience of  his  Instructions  and  orders,  and 
the  latter  then  told  him  -that.  If  he  was  ever 
again  seen  to  disobey,  he  would  be  discharged 
<Hi  the  spot.  Shortly  afterward  the  super- 
intendent observed  tbe  plaintiff  again  placing 
his  fingers  on  top  of  the  shell  when  in  the 


act  of  placing  It  upon  the  die,  and  thus  put- 
ting his  hand  beneath  tke  hammer.  Instant- 
ly thereafter,  and  before  the  superintendent 
could  call  out  or  act,  tbe  hammer  suddenly 
came  down  and  cut  off  tbe  index  finger  of 
the  plaintiff's  right  band.  It  is  a  peculiarity 
of  presses  of  this  type,  even  when  in  perfect 
order,  that  an  unexpected  descent  of  the 
hammer  is  liable  to  occur  at  any  time  when 
the  power  is  on,  without  any  act  of  the  oper- 
ator setting  it  in  motion.  This  may  result 
from  different  causes.  The  instructions  and 
directions  of  the  defendant  to  the  plaintiff 
were  reasonable  and  proper  ones ;  and,  if 
tbey  bad  been  obeyed  by  the  plaintiff,  he 
could  not,  under  any  circumstances,  have 
been  Injured  by  the  fall  of  the  hammer.  The 
press  at  tbe  time  of  the  accident  was  out 
of  order.  In  that  a  set  screw,  whose  function 
was  to  bold  In  place  a  set  pin,  which  in  turn 
controlled  the  action  of  the  hammer,  was 
missing,  and  the  pin  was  jarred  out  upon 
tbe  fioor,  The  fall  of  the  hammer  was  due, 
in  part,  to  the  absence  of  this  pin.  An  In- 
spection of  the  press  would  have  disclosed 
that  the  screw  was  missing.  Such  an  In- 
spection was  not  made.  Whether  tbe  defend- 
ant was  n^ligent  in  this  regard  is  not  found, 
since  the  question  of  the  defendant's  negti< 
gence  was  not  passed  upon  by  tbe  court.  The 
plaintiff  was  found  guilty  of  contributory 
negligence,  and  the  Judgment  for  nominal 
damages  rendered  in  consequence. 

Francis  P.  OuUfolle,  for  appellant  Wil- 
son H.  Pierce,  for  appellee. 

PEENTICB,  J.  (after  stating  tbe  facts  as 
above).  The  plaintiff  persistently  and  will- 
fully disregarded  the  warnings,  and  disobeyed 
the  reasonable  and  proper  instrnctlone  and 
directions,  repeatedly  and  emphatically  given 
to  him  by  the  defendant's  superintendent 
with  respect  to  his  safety,  In  view  of  the 
particular  source  of  danger  specifically  point- 
ed out  to  him  which  occasioned  bis  Injury. 
His  dl8ot>edience,  thus  deliberately  persisted 
In,  exposed  him  to  this  Injury,  which  other- 
wise would  not  have  befallen  him.  Under 
such  conditions  It  cannot  be  said  that  tbe 
court  below  was  not  Justified  in  finding,  as 
It  did.  that  be  was  guilty  of  negligence,  and 
that  this  negligence  directly  contributed  to 
produce  his  Injury.  Hyde  v.  Mendel.  75 
Conn.  140,  144,  52  Atl.  744;  Cavanaugh  v. 
Windsor  Cut  Stone  Corporation,  80  Conn. 
585,  592,  68  Atl.  345;  Smlthwlek  v.  Hall  & 
Upson  Co.,  69  Conn.  261,  268,  21  Atl.  024,  12 
L.  R.  A.  279,  21  Am.  St  Rep.  104.  The  plain- 
tiff, however,  Insists  that  this  is  not  a  cor- 
rect synopsis  of  the  situation,  and  that  by 
bis  disobedience  he  assumed  no  other  risks 
than  those  which  were  incident  to  the  fall 
of  the  hammer  when  the  machine  was  In 
perfect  working  order,  and  did  not  assume 
those  which  would  attend  Its  fall  from  the 
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defective  condlticm  of  the  machine.  The  dis- 
tinction thus  attempted  to  be  drawn  neces- 
sarily rests  upon  the  assumption  that  the 
warnings,  InstmctlonB,  and  directions  given 
the  plaintiff  were  Intended  for  his  protection 
against  a  danger  arising  in  the  flrat-named 
way  and  not  against  one  arising  in  the 
second  way.  Smithwick  t.  Hall  &  Upkon  Co., 
SS  Conn.  261.  268,  21  Atl.  924,  12  L.  B.  A. 
279,  21  Am.  St  Bep.  101 ;  Gllmore  t.  Ameri- 
can T.  &  S.  Co.,  79  Conn.  498,  606,  66  Aa 
4.  There  is  no  basis  for  this  assamptkm. 
The  danger  which  threatened  was  one  whldt 
wonld  result  to  the  operator  fmn  tbe  nn- 
expected  fall  of  the  hammer.  Whether  the 
ultimate  canse  of  this  fall  was  the  Inadvert- 
ent actiim  of  the  op»ator,  some  feature  of 
the  madilne  in  order,  some  defect  In  it,  or 
some  canse  from  wltiiont,  the  resultant  phe- 
nomenon was  the  same,  and  Its  dangen  the 
same.  In  each  situation  the  hammer  wonld 
unexpectedly  fall,  endangering  what  migbt 
chance  In  its  way.  It  was  the  untimely  ham- 
mer fall  whose  consequences  were  to  be 
feared,  and  it  is  inconceivable  that,  when  the 
defendant,  recognizing  thia  danger,  sought 
to  secure  the  safe^  of  Its  employes,  end  in- 
cidentally its  own  protection,  by  warnings, 
instructions,  and  directions  adequate  to  that 
end,  they  were  given  in  view  of  anything 
less  than  the  apparent  source  of  danger,  and 
were  not  Intended  as  a  warning  and  protec- 
tion against  all  danger  from  that  source 
without  differentiation  or  distinction.  Tbe 
danger  was  from  a  single  immediate  source 
presenting  a  uniform  outward  aspect,  what- 
ever the  ultimate  cause;  It  was  a  danger 
easy  to  see  and  appreciate ;  It  was  one  which 
could,  under  all  circumstances,  be  avoided 
by  simple  means.  The  defendant  prescribed 
these  means  to  its  employ^,  including  this 
plaintiff.  It  is  only  by  a  refinement  of  rea- 
soning that  it  could  be  said  upon  tbe  facts 
found  that  these  means  were  designed  to 
meet  a  situation  less  comprehensive  than  Uie 
fllxvle,  apparent  source  of  the  common  dan- 
ger. 

The  plaintiff  relies  upon  the  two  cases  last 
cited.  Tbe  first  one  presents  few  analogies 
to  tbe  present  case.  The  second  possesses  a 
greater  shnllarlty  in  Its  facts.  In  that  case, 
however,  the  trial  court  had  found  the  plain- 
tiff free  from  contributory  negligence^  and 
the  question  presented  was  wbetber  this  con- 
clusion was  without  Justification  as  a  matter 
of  necessary  inference  from  the  subordinate 
facts  found.  It  was  held  that  there  was  no 
nch  necessary  Inference,  since  It  was  evi- 
dently the  ordinary  and  obvious  danger  aris- 
ing from  the  inadvertent  act  of  the  operator, 
and  not  tbe  danger  resulting  from  the  broken 
*)^t,  against  which,  in  that  case,  the  warning 
*vas  Intended  to  be  given. 

There  is  no  error.  Tlie  other  Judges  con- 
mrred. 


CZABNECKI  et  al.  t.  DEBIECKTOB. 

(Supreme  Court  of  Errors  of  ConiwctleDL  Dec. 
18,  1908.) 

1.  Affbax  and  Ebbob  (I  1056*>— Hahczjebs 
Ebbob— ExcLusion  of  Evidbitob. 

Tbe  excinsion  of  a  question  which  Is  merely 
preliminary  affords  no  ground  for  exception. 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  |  41S7;  D«!.  Dig.  1  1096.*] 

2.  Husband  and  Wifb  (i  188*)~Cohtbacts 
OF  Wife— Aqenct  of  Husband. 

Where  a  wife  voluntarily  executed  a  deed 
conveying  a  right  of  way  over  her  property  with 
foil  Knowledge  of  its  conteoti,  it  was  imma- 
terial wbetber  she  aothorixed  her  husband  to 
make  the  contract  consummated  by  snch  in- 
strnmeot  or  not. 

[Ed.  Note.— For  other  cases,  see  Husband  aod 
Wife,  Cent.  Dig.  {§  524-537 ;  Dec.  Dig.  S  138.»J 
8.  Evidence  ({  143*)— MATEBiALnr. 

Evidence  offered  to  prove  an  immaterial 
iBsne  was  properly  rejected. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig*  |  424 ;  Dec.  Dig.  |  143.*] 

4.  Witnesses  (I  8B0*)— Gboss-Bxakinatxon— 

Inconsistent  Position. 

Where,  in  a  rait  to  set  aside  a  conveyance 
of  a  roadway  to  defendant,  one  of  tbe  complain- 
ants testified  that  there  was  no  intention  to 
convey  the  driveway,  he  was  properly  asked  on 
cross^xaminatioo  whether  for  months  after  the 
conveyance  was  executed  he  made  no  demand  on 
the  defendant  except  to  move  a  certain  bam^ 
becanse  witness  believed  that  defendant  was 
tbe  owner  of  the  land  on  which  tbe  bam  stood, 
and  that  it  was  obstructing  tbe  driveway. 

[Ed.  Note.-~For  other  cases,  see  Witnesses, 
Cent.  Dig.  }  1106;  Dec.  Dig.  |  83a*] 

5.  Deeds  (I  20S^— Biaai  or  Wat— Funn— 

Evidence. 

Where  plaintiffs  claimed  to  have  learned 
two  or  three  days  after  the  execution  of  a  writ- 
ing that  It  conveyed  a  right  of  way  to  defendant, 
the  fact  that,  with  such  knowledge,  for  months 
thereafter  tbey  made  no  claim  that  tbe  writing 
was  the  result  of  misrepresentation  or  fraud, 
bat  insisted  on  defendant's  performance  of  bis 
part  thereof,  was  admissible  to  rebut  their  sob* 
sequent  claim  that  tbe  contract  was  fraudulent. 

[Ed.  Note.— For  other  cases,  see  Deeda,  Cent. 
Dig.  S  609;  Dec  Dig.  «  203.*] 

6.  Evidence  (|  99*)— Relevancy. 

AVhere  there  was  no  claim  that  plaintlSIs 
had  acquiesced  in  a  fraud  allied  to  have  been 
perpetrated  on  them,  evidence  that  they  had 
not  with  knowledge  of  their  r^hts  acquiesced 
in  the  fraud  was  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Evidence  Dec 
Dfg.  I  99.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Milton  A.  Sbumway,  Judge. 

Action  by  Frank  Czameckl  and  another 
against  Esedore  Derecktor.  Jndgmoit  tor 
defendant,  and  plaintiflb  ameaL  Afflrmed. 

Charles  B.  Hamilton  and  William  O.  ICnel- 
ler,  for  ai^lants.  BobMt  O.  Stoddaxd,  for 
appellee 

THAYER,  J.  The  only  question  between 
tbe  parties  upon  tbe  pleadings  was  whether 
the  defendant  by  fraud  and  deceit  procared 
the  plaintiff  Anna  CEarnet^  to  s^  the  writ- 
ing which  is  made  a  part  of  the  complaint. 
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They  owned  adjolnli^  lots  Bltnated  <m  Vet- 
eran street,  in  tbe  city  of  Merlden.  The  de- 
fenanfs  lot  was  south  of  tbe  plalntlltB*  and 
bad  a  bnildlng  upon  It  located  near  tbe 
boundary  line  between  than.  The  plaintiffs' 
lot  had  a  bam  upon  It  in  the  rear,  and  a 
boose  in  front  so  located  that  there  was  a 
T«cant  strip  of  land  upon  each  side  of  it. 
Jast  prior  to  signing  the  writing,  Anna  Czar- 
D«<^  liad  broken  ground  ni>on  the  strip  south 
of  her  baUdlng  for  the  foundation  of  a  con- 
templated addition  thereto,  which,  If  con- 
stmcted,  would  to  some  extent  exclude  the 
light  and  air  from  the  north  windows  of  the 
defendanfs  building.  This  being  the  situa- 
tion, the  allegation  is  tba^  haTlng  obtained 
from  the  plaintiffs  an  oral  agreement  that 
they  would  construct  tbe  addition  upon  the 
north  side  of  tlielr  hoose,  and  have  tiielr 
driveway  and  access  to  their  premises  on 
tbe  sonth  side  so  that  light  and  air  would 
not  be  ^eluded  from  the  defendant's  build- 
ing, the  latter  caused  the  writing  in  ques- 
tion to  be  drawn  up,  and  f&Isely  and  fraud- 
Qlently  represrated  and  stated  to  tbe  plain- 
tiffs that  said  paper  (which.  In  fact,  purports 
to  convcT  to  the  defendant  a  right  of  way 
10  feet  wide  over  the  plaintiffs'  premises) 
was  simply  an  agreement  on  the  part  of  the 
plaintiff  Anna  Czameckl  that  her  driveway 
should  be  placed  on  the  southerly  side  of  her 
premises  to  thereby  give  the  defendant  tbe 
privilege  of  light  and  air  to  the  windows  on 
tbe  northerly  side  of  his  building,  and  that 
the  plaintiffs,  being  unable  to  read  and  un- 
derstand the  writing,  and  relying  upon  and 
being  deceived  and  misled  by  said  statements 
and  misrei>re8entatlon8,  abstained  from  read- 
ing and  obtaining  a  translation  of  the  writing 
and  signed  the  same,  and  tbat  they  nerer 
agreed  nor  intended  to  agree  to  grant  tiie 
defoidant  a  right  of  way  over  tbe  prunises. 
The  plaintiffs  are  foreigners,  but  have  been 
in  this  coontiy  some  years.  Ute  salt  Is 
brou^t  In  tbb  Interest  of  Anna  OBamecId, 
who  to  sole  owner  of  tbB  land  affected  by  tbe 
writing  In  qaestl<ni.  The  court  has  found 
that  both  of  the  plalntifflB  can  understand  and 
speak  English,  that  the  terms  and  conditions 
of  the  agreement  were  fully  explained  to 
Anna  Osamei^  In  the  presence  of  her  bns- 
l»and.  and  tbat  she  signed  It  yolnntartly  with 
full  knowledge  of  the  meaning  and  twms 
thereof.  Thereafter  she  built  an  addition 
to  her  house  nppn  tbe  north  side  thereof  and 
constructed  a  driveway  upon  the  south  side. 
The  defendant  on  the  day  the  writing  was 
signed  paid  her  ^S,  and  later,  at  his  own 
expense,  caused  the  bam  npon  the  rear  of 
her  lot  to  be  moved  as  she  directed ;  this  be- 
ing the  con^deratlon  agreed  upon. 

The  only  errors  assigned  relate  to  the  ad- 
mission and  rejection  of  evidence.  Frank 
Cxarnedd,  (me  of  the  plaintiffs,  was  asked 
upon  his  examination  In  chief  four  questions, 
which,  npon  objection,  were  excluded,  the 
pUintltti  duly  excepting.   One  of  tbe  que** 


tlons  was  mere^  preliminary,  and  Its  ex- 
clusion affords  no  ground  for  .occeptton.  Two 
of  tbe  remaining  ones  were,  in  substance, 
whether  his  wife  had  ever  antliorlEed  or  per- 
mltted  bim  to  make  an  agreement  with  the 
defCTdant  for  a  r^ht  of  way  across  her  land ; 
and  tbe  other  was  whether  he  had  ever  com- 
mtmtcated  to  her  that  the  defendant  had  bar- 
gained for  or  was  to  have  a  right  of  way 
across  the  southerly  side  of  her  lot  It  ap- 
pears in  the  record  that  the  agreement  for 
the  change  In  the  location  of  tbe  addition, 
and  for  the  right  of  way,  was  negotiated  be- 
tween this  witness  and  the  defendant,  and 
that  afterward  both  went  to  the  plaintiffs* 
attorney  to  have  It  reduced  to  writing  and 
that  both  then  stated  It  to  him  to  be  as  it 
was  afterward  writt«L  The  witness,  there- 
fore, was  not  deceived  or  deficauded  In  the 
matter.  If  It  were  true  that  his  wife  had 
not  previouBly  authorized  the  making  of 
such  an  agreement,  and  that  tbe  witness  had 
not  communicated  to  her  that  be  had  made 
It,  these  facts  could  not  affect  her  act  In  per- 
sonally executing  the  instrument  voluntarily 
and  with  full  knowledge  of  its  contents.  By 
that  act  it  became  her  deed,  and  It  was  imma- 
terial whether  she  had  authorized  the  wit- 
ness to  make  tbe  agreement  or  not,  or  had 
knowledge  that  he  had  made  it  There  was 
an  auction  in  the  complaint,  denied  In  the 
answer,  that  she  had  never  authorized  any 
one  to  agree  In  her  behalf  for  a  right  of  way 
over  her  premises.  The  plaintiff  claims  tbat 
the  rejected  evidence  was  admissible  to  prove 
this  allegation ;  but  there  was  no  claim  that 
the  vrritlng  was  executed  In  her  behalf,  eith- 
er by  tbe  defendant  or  any  third  party.  The 
issue  thus  raised  was  an  Immat^ial  (me, 
and  evidence  when  offered  to  prove  sudi  an 
Issue  is  always  {Otqiwrly  reacted. 

Tbe  same  witness,  upon  cross-examination, 
was  asked  whether  It  was  not  true  that 
months  after  the  paper  was  signed  he  made 
demand  up(m  tbe  def^dent  to  move  tbe 
bam,  because,  as  the  witness  claimed.  It  was 
occuiiying  a  part  of  the  driveway,  and  wheth- 
er this  was  not  the  (miy  (tlalm  be  bad  made 
concerning  this  agreement  up  to  the  com- 
mencement of  the  salt;  and  also  whether 
be  did  not  bring  the  suit  on  account  of  tbe 
bam  not  having  been  moved  as  be  wanted 
It,  and  because  be  believed  tbat  tbe  defend- 
ant was  owner  of  tbe  10  feet  of  land. 
The  witness  was  permitted  to  answer  these 
questions  against  tbe  objection  of  the  plain- 
tiffs. The  questions  were  proper  upon  cross- 
examination  for  the  purpose  of  showing  con- 
duct on  the  part  of  the  witness  which  was 
inconsistent  with  his  claims  and  testimony  in 
chief.  The  record  shows  that  the  plaintiffs 
claimed  to  have  learned  two  or  three  days 
after  the  execution  of  tbe  writing  that  It 
conveyed  a  right  of  way  to  the  defendant  If 
after  he  had  knowledge  of  the  contents  of  the 
writing  and  believed  that  it  conveyed  to  the 
defendant  an  interest  In  tbe  right  of  way. 
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the  witness  tor  months  made  no  claim  that 
the  writing  mlarepresentecl  the  bargain  which 
had  been  made,  but  Insisted  npon  the  defend- 
ant performing  his  part  of  It,  this  would  be 
conduct  Inconsistent  with  his  present  atti- 
tude that  there  was  no  bargain  for  a  right  of 
way  and  that  the  writing  had  been  fraud- 
ulently obtained.  Upon  his  redirect  exam- 
Inatlon  the  same  witness,  baring  testified 
that  the  defendant  had  said  that  be  did  not 
want  a  right  of  way,  that  he  only  wanted 
Hght,  and  would  put  the  bam  where  the 
witness  wanted  it,  was  asked  whether  he  be- 
lieved the  defendant,  and  whether  later  the 
witness  learned  that  the  defendant  was 
plalmlng  a  right  of  way.  The  questions  were 
claimed  to  show  that  the  witness  had  not, 
with  knowledge  of  his  rights  and  knowing 
how  he  had  been  swindled,  acquiesced  In  the 
fraud.  As  there  was  no  claim  that  he  had 
acquiesced  in  a  fraud,  the  evidence  was  prop- 
erly rejected  for  the  purpose  for  which  It 
was  claimed. 

There  la  no  error.  The  other  Judges  con- 
curred* 

CURRIE  V,  CONSOLIDATED  RT.  CO. 

(Supieme  Court  of  Errors  of  Oonnecticat  Dec 

18,  1008.) 

1.  8TBEET  Railroads  (5  113*)— Opebation- 
Neoligence— He  A  DLiGHT— Evidence  . 

Where  an  action  for  the  negligence  of  an 
electric  street  railway  company  in  colliding  with 
a  vehicle  on  the  track  at  night  is  based  on  the 
inaufficiency  of  the  headlight,  excessive  speed, 
and  not  giving  aiffnals,  it  is  error  to  exclude  tes- 
timony of  a  civil  engineer,  experienced  io  the 
conatruction  of  electric  railways,  that  at  the 
date  o£  the  accident  searchlights  of  conaiderable 
illominating  power  had  been  in  use  and  proved 
satisfactory,  and  their  use  and  value  generally 
understood,  since  it  was  material  In  deciding 
the  negligence  alleged. 

[EA.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  233;  Dec.  Dig.  §  113.*] 

2.  Street  Railroads  (§  81»)— Opebation— 
Use  op  Highway— Doty. 

The  use  of  a  highway  for  electric  street 
cars  imposes  no  new  servitude  upon  the  soil, 
and  the  owner  of  the  car  in  nmning  it  is  there- 
fore governed  by  the  same  rules  which  apply  to 
the  management  of  other  vehicles,  and,  being  of 
greater  size  and  weight  than  they  commonly  are 
and  capable  of  being  moved  at  a  very  hi«h 
speed,  the  car  must  at  all  times  be  kept  so  well 
Id  hand  as  not  to  expose  others  to  unreasonable 
hazard. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  172;  Dec.  Dig.  |  81.*] 

8.  Stbeet  Railboads  (8  81*)— Ope  ratio  n— 

Headlight— Sufficiency. 

Street  cars  running  at  night  must  be  pro- 
vided with  stich  means  of  illumination  as  may 
be  requisite,  in  connection  with  the  light,  if  any, 
to  he  expected  from  other  sources,  to  enable  the 
motorman  to  see  far  eaoiig'h  ahead  to  do  what- 
ever ordinary  care  may  demand  in  order  to 
avoid  collision  with  any  other  vehicle  on  the 
railway  track. 

[Ed.  Note.— For  otiier  cases,  see  Street  Rail- 
roads. Cent.  Dig.  I  173 ;  Dec.  Dig.  <  SI.*] 


4.  hlohwats  (i  177*)— usb  bt  vehicles 

Speed. 

The  speed  at  which  any  vehicle  can  I>e  driv- 
en over  a  hishway  at  ni^ght  must  be  determined 
partly  In  view  of  the  distance  ahead  at  which 
travelers  upon  or  approa^lng  the  same  high- 
way would  become  vlaible. 

[Ed.  Note.— For  other  cases,  see  Higfawaya, 
Dec.  Dig.  I  177.*3 

5.  Stbeet  RAiLaOADs  (8  81*)  — Opebation- 
Headlight— SuFPiciE.vcy. 

A  street  railway  company  Is  not  necessari- 
ly bound  as  respects  other  ttavelera  to  equip  its 
cars  with  a  particular  kind  of  light,  Icnown, 
used,  and  approved  by  those  engaged  In  conduct- 
ing the  same  business  under  like  conditions,  as 
it  may  be  using  one  that  is  better. 

[Ed,  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  8  173 ;  Dec.  Dig.  S  81.*] 

6.  Evidence  ^  600*)— Headugut— Opinion 
Evidence. 

In  an  action  for  the  destruction  of  a  vehi- 
cle in  a  collisioa  with  a  street  car,  a  question 
to  a  witness,  who  stated  that  he  had  made  olv 
servation  as  to  how  far  one  could  see  ahead 
from  the  platform  of  a  trolley  car  on  a  clear 
night  when  the  moon  was  not  shining  and  the 
headlight  was  a  single  incandescent  bulb,  as  to 
what  that  distance  was,  was  properly  excluded 
in  the  discretion  of  the  court,  as  the  question 
did  not  state  the  candle  power  of  the  bulb,  and 
the  witness  was  not  an  expert. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  500.*] 

7.  Tbial  (5  09*)— Reception  of  Bvxdencb— 
Opening  Case. 

The  denial  of  plaintiff's  motion  to  recall  a 
witness  after  defendant  moved  for  a  directed 
verdict  and  the  motion  was  heard  and  argued, 
and  the  court  having  announced  his  intention  to 
grant  it,  is  not  an  abase  of  discretion. 

KM.  Kote.— For  other  cases,  see  Trial,  Cent. 
.  I  160;  Dec.  Dig.  S  69.*] 

8.  Tbux  (I  139*)- Dibection  or  Vebdict. 

A  verdict  should  be  directed  for  the  de- 
fendant only  when  the  evidence  for  the  plaintiff 
is  so  weak  that,  if  the  verdict  were  rendei^  in 
his  favor,  it  would  be  proper  to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  341 ;   Dec.  Dig.  S  139.*] 

».  Negligence  (S  90')- Imputed  Neglxgenck 

— Bailob  and  Bailee. 

A  livery  stable  keeper  hired  out  a  horse 
and  waKon  to  his  empiof^,  and,  while  in  his 
hands,  it  was  run  into  and  injured  by  a  street 
car.  Suit  was  brou^t  by  the  livery  stable 
keeper  for  damages  for  destruction  of  the  wag- 
on. Held,  that  the  negligence  of  the  bailee,  if 
any,  could  not  be  imputed  to  the  owner. 

[Ed,  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  11140;  Dec  Dig.  I  9a*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  William  L.  Bennett,  Judge. 

Action  by  David  E.  Currle  against  the  Con- 
solidated Railway  Company  for  the  loss  of  a 
wagon.  From  a  judgment  for  defendant  en- 
tered on  a  directed  verdict,  plaintiff  apiJeiils. 
Error  found,  and  new  trial  ordered. 

George  E.  Beers  and  Frank  S.  Bishop,  for 
appellant.    Harry  Q.  Day  and  Thomas  M. 

Steele,  for  appellee. 

BALDWIN,  C.  J.  The  plalnttfT  Introduced 
evidence  tending  to  prove  these  facts:  He 
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keepfl  a  livery  stable  In  New  Haven,  and  one 
Muneon  had  been  In  bis  employ  for  a  year 
or  two  as  a  driver  of  a  conpfc  About  2 
o'clock  on  April  26,  1906,  Mniuon  hired  from 
the  gtable  a  light  "runabout"  wagon  contain- 
ing but  one  seat,  to  which  he  hltehed  one 
of  tlie  plalntltTs  horses,  and  drove  off.  About 
nine  hoars  later  the  wagon  wub  struck  In 
the  rear  and  wrecked  by  an  electric  car  of 
the  defendant.  The  place  of  the  collision  was 
on  Dlzwell  avenue  about  four  miles  from  the 
center  of  the  dty  in  a  comparatively  thinly 
settled  part  of  Hamden.  The  avenne  at  thla 
place  was  level,  and  ran  stralKht  north  and 
south  for  a  considerable  distance  In  each  di- 
rection. The  middle  was  macadamised  for  ; 
a  width  of  19  feet.  West  of  this  came  e 
rtrlp  16  feet  wide,  on  which  some  grass  was 
growing.  Immediately  east  of  It  was  the 
ilngle-trndc  rallwi^  of  the  defendant  The 
car  was  a  long  and  heavy  one,  equipped  with 
air  brakes  and  having  a  single  bulb,  Incan- 
descent electric  headlight,  which  enabled  the 
motormnn  to  see  an  object  In  front  fbr  a  dis- 
tance of  but  about  25  or  SO  feet.  There  were 
no  passengers  on  board.  No  gong  was  sound- 
ed before  the  colllalfm.  That  was  attended 
by  a  loud  crash.  The  night  was  a  clear, 
starlight  one.  When  the  car  was  brought  to 
a  stop  atter  the  collision,  Munson's  body  lay 
bleeding  on  the  macadam  pavement,  and  10 
or  12  feet  west  of  the  middle  of  the  car. 
The  horse  had  disappeared.  There  were  Im- 
pressions on  the  earth  between  the  railway 
tracks  Indicating  that  the  wagon  had  been 
drlvai  northwards  for  a  distance  of  about 
130  feet,  with  Its  rl^t  wheel  half  way  be- 
tween tiie  rails,  before  reaching  the  point 
where  the  collision  took  place.  The  pres- 
lore  of  air  in  Uie  brakes  of  the  car  was  about 
60  w  70  pounds. 

One  of  the  plaintiff's  witnesses  was  Alex- 
ander Cabn,  a  dvU  englnew,  who  testified 
tbst  he  bad  bad  experience  In  the  construc- 
tion and  equipment  ct  electrib  railways. 
He  was  then  asked  quesUons  adapted  to 
bring  out  amm-ras  to  the  effect  that  long 
prior  to  the  date  of  the  accident  searchlights 
of  consldCTable  Illuminating  power  had  been 
hi  nse  on  such  railway  and  proved  satls- 
fsctoiy,  and  their  nse  and  value  were  geu- 
enlly  known  and  understood  by  those  Inter- 
ested In  tbe  equipment  of  rallrooda  These 
qnestlons  were  put  in  omnectlim  with  the 
elahn  that  the  defendant  had  been  negli- 
gent In  not  equipping  sudi  of  Its  cars  aa 
were  to  be  run  at  night  on  country  roads 
with  searchlights  of  that  description.  'Ihes 
were  excluded,  and  error  Is  well  assigned 
apon  that  mitng.  In  the  complaint  negli- 
gence was  charged,  among  ottier  things.  In 
glTlDg  no  signal  of  the  approach  of  the  car; 
In  running  at  an  excessive  rate  (tf  tpeeA ;  In 
Qot  having  a  "headl^ht  of  suitable  Ulumlnat- 
li^  power  for  the  character  of  the  road  on 
whl(4i  said  car  was  <^rated" ;  In  not  main- 
tatailng  a  proper  lookout;  and  in  not  st<9- 


plng  the  car  somier.  These  averments  were 
denied.  Tbe  use  of  a  highway  for  tiectrlc 
street  cars  Imposes  no  new  aarrltude  upon 
the  soil.  It  Is  simply  a  new  form  <rf  the 
original  use.  The  owner  of  the  car  In  tim> 
nlng  It  Is  therefore  governed  1^  the  same 
rules  which  apply  to  the  management  of 
any  other  vehicles.  Being  of  greats  slse 
and  weight  than  th^  commonly  are,  and 
capable  of  bdng  moved  at  a  very  high  rate 
of  speed,  the  car  must  at  all  times  be  kept 
so  well  in  hand  as  not  to  expose  others  to 
unreasonable  haiard.  Laufer  v.  Brldg^tort 
Traction  Co.,  68  Conn.  47^  87  Atl.  379.  37 
R.  A.  S33.  Wbra  running  at  night.  It 
must  be  provl^  with  such  means  of  illn- 
mlnatlcm  as  may  be  requisite.  In  connection 
with  the  ll^t,  If  any,  to  be  expected  from 
other  sources,  to  enable  the  motorman  to  see 
far  oiough  ahead  to  do  whatever  ordinary 
care  may  demand  In  order  to  avoid  a  rear^ 
end  collision  with  any  other  reblcle  upon  the 
railway  track.  See  Joyce  on  Dlectrlc  Law,  I 
463.  The  speed  at  which  any  vehicle  can  be 
driven  over  a  highway  at  night  must  be  de- 
termined partly  in  view  of  the  distance 
ahead  at  which  travelers  upon  or  ai^roach* 
Ing  tbe  same  highway  would  become  visible. 
It  was  therefore  material  for  the  plaintiff 
to  show,  If  he  could,  that  the  headlls^t  on 
the  defendant's  car  was  insufficient  Hie 
testimony  which  he  sought  to  introduce  from 
Cabn  would  have  been  relevant  to  that  point 
'1  Wlgmore  on  Evidence,  f  461.  A  street 
railway  company  Is  not  necessarily  bound, 
as  respects  other  travelers,  to  equip  Its  cars 
with  a  particular  Uud  of  light  known,  used, 
and.  approved  by  those  engaged  In  conducting 
the  same  business  under  like  conditions.  It 
may  be  using  one  that  Is  much  better.  But 
evidence  of  what  they  commonly  do  and  ap- 
prove In  that  reflect  has  a  Intimate  and 
not  unimportant  tendency  to  show  that  or- 
dinary care  would  call  for  Ite  conformity  to 
an  established  practice. 

Anotb«  witness,  having  testlfled  that  he 
had  frequently  made  observations  to  ascer- 
tain how  far  one  on  the  front  seat  or  plat- 
form of  a  trolley  car  coald  see  ahead  on  a 
clear,  starlight  night,  when  there  was  no 
mowu  and  the  headlight  was  a  slnt^e,  incan- 
descent btUb,  was  asked  to  state  what  that 
distance  waa  This  question  was  excluded. 
It  did  not  state  the  candle  power  of  the 
bulb,  and  the  witness  was  not  an  exp«*t 
Under  these  drcumstances,  this  ruling  was 
fairly  within  the  discretion  of  the  trial  court. 
If  the  testimony  from  Cahn  had  been  ad- 
mitted, and  had  proved  to  be  such  as  the 
plaintiff  claimed  that  he  would  give,  there 
would  have  been  sufficient  erldence  of  the 
d^mdant's  negligence  to  entitle  him  to  go 
to  the'  Jury.  He  could  then  have  insisted 
with  some  force  that  If  the  car  were  pro- 
ceeding at  a  high  rate  of  speed,  although 
the  light  cast  upon  objects  in  firont  Includ- 
I  ing  that  shining  from  the  starai  made  no 
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objects  Tifllble  which  were  more  than  30 
feet  away,  the  company  was  negligent  In  not 
proTldlng  other  means  of  Illumination;  while 
If ,  on  the  other  hand,  the  rate  of  speed  were 
80  slow  thait  If  a  wagon  were  seen  on  the 
tracta  30  feet  ahead,  the  car  could  bare 
been  stopped  by  the  proper  use  of  the  brakes 
within  ttiat  30  feet.  It  was  for  the  Jury  to 
say  whettaw  It  on^t  not  to  have  been  so 
stopped;  and.  If  by  the  aid  of  the  atarlli^t, 
the  plalnttfTs  wagon  coald  have  been  seen 
for  a  distance  of  much  more  than  80  feet, 
it  was  for  Qiem  to  say  whether  the  car 
could  not,  by  proper  effort,  have  been  brought 
to  a  stand  before  traversing  this  greater  dis- 
tance. Whatever  the  rate  of  speed.  It  was 
also  the  duty  of  the  company  to  give  rea- 
sonable warning  of  Its  approach  by  pmpw 
signals  to  any  who  were  or  might  reason- 
aUy  be  expected  at  that  hour  to  be  ahead 
of  the  car  on  the  railway  tracks  or  travelers 
on  the  avenue.  If  the  motorman  saw  the 
plaintiff's  wagm  beCoie  it  was  stradc,  or 
ought  to  have  seen  It;  In  thne  to  sound  the 
gmg,  and  1^  had  It  been  sounded,  Munson's 
attention  wwild  lorobably  have  beoi  attract- 
ed In  time  to  tom  off  from  the  tracks,  this 
was  a  matter  for  the  Jury  to  consider  In  de- 
termining whether,  under  all  the  circumstan- 
ces, reasonable  care  had  been  exercised  by 
the  defendant,  since  there  was  evidence  that 
no  soch  signal  was  given. 

The  defendant  offered  no  evldraice,  but 
moved  for  a  direction  to  the  Jury  to  retum- 
a  verdict  in  tte  favor.  This  motion  having 
been  argued  by  counsel  for  both  parties,  and 
the  court  having  annonnced  ite  intention  to 
grant  i1^  the  plaintiff  asked  and  was  denied 
leave  to  recall  tbe  motorman,  whom  he  bad 
already  examined  as  a  wltoess,  but  <mly  as 
to  certain  ptdnts,  for  further  examination. 
This  request  came  at  so  late  a  stage  of  the 
cause  that  ite  denial  was  well  within  the 
discretion  of  tbe  trial  court  Tbe  Jury  were 
then  instructed  to  return  a  verdict  for  tbe 
defoidant  because  (1)  tbe  plaintiff  had  not 
made  out  proof  of  ite  n^igence;  nor  (2) 
Asproved  contributory  negllgenoe  on  his  own 
part 

Had  the  testimony  of  Cahn  been  received, 
there  would  have  been,  as  above  stated,  suf- 
ficient plrlma  fade  evidence  of  the  defoid- 
anfs  negligence  to  require  the  submission  of 
tbe  cause  to  the  jury  for  Ite  decision.  A 
verdict  should  be  directed  for  a  defendant 
only  when  the  evidence  for  tbe  plaintiff  Is 
so  weak  that,  If  a  verdict  were  rendered  In 
bis  favor,  it  would  be  proper  to  set  It  aside. 
Bradbury  v.  South  Norwalk,  80  Conn.  29S, 
300,  68  AtL  821.  The  error  assigned  In  ex- 
cluding the  questions  put  to  Oahn,  therefore, 
requires  a  new  trial,  and  It  Is  unnecessary 
to  inquire  wliether,  in  view  of  their  exclu- 
sion, llw  charge  on  this  point  was  correct 

As  respects  the  second  point,  there  was 


nothing  in  evidence  to  show  or  to  raise  a 
presumption  of  contributory  negHgence  on 
the  part  of  the  plalntlfl.  He  had  let  tbe 
wagon  whlcb  was  Injured  by  tbe  collision  to 
an  expwlenced  driver.  While  It  is  true  that 
the  latter  was  In  the  plaintiff's  regular  em- 
ploy, the  only  evidence  as  to  how  he  came  in 
possession  of  It  was  that  he  took  it  away, 
not  aa  a  servant  but  as  a  bailee  under  a  con- 
tract ot  hire.  If  chargeable  with  nesUgoice, 
therefore,  the  court  was  not  warranted  in  im- 
puting It  to  the  plaintiff.  Little  v.  Hackett, 
116  U.  S.  866,  871,  6  Sup.  Ct  391,  2»  U  Ed. 
652;  Boblnson  v.  New  York  Central  B.  Oc, 
66  N.  Y.  11,  23  Am.  Bep.  1. 

There  is  error,  and  a  new  trial  is  ordered. 
The  other  judges  concurred. 


LOOMIS  V.  NOBMAN  PBINTEBS*  SUPPLY 
CO. 

(BivrBme  Oenrt  of  Errors  ot  Oonneetlcnt.  De& 

la;  ido&) 

1.  Sales  (|  81*)  — CoNffrsucnoif— Timk  or 
Deli  vebt—Bkasoh ABLE  Tiub. 

Under  a  contract  to  deliver  goods  aold 
"about  June,  1906,"  delivery  may  be  made  dur- 
ing the  month  of  June,  or  m  a  reasonable  time 
thereafter. 

tEd.  Note.— For  other  csKfl.  see  Saks,  Cent. 
I.  »  217;  Dec  Dig.  |  sT^ 

2.  Sales  (I  88*)  —  Conditionai.  Sales  — 

BBEACH— TIME  or  DeLIVKET— QuBSnOH  FOE 
JUBT. 

Where,  under  a  sale  contract,  delivery  may 
be  made  witiiin  a  reasonable  time,  the  determi- 
nation of  what  Is  a  naeonable  time  is  for  the 

jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  249;  Dec  Dig.  |  8S.*] 

8.  Tbial  ({  139*)  —  Qdestions  or  Fact  ob 
Law— Submission  to  Jubt. 

Questions  of  fact  upon  which  bnt  one  con- 
clusion ia  reasonably  posaible  need  not  be  sub- 
mitted to  the  July  for  its  determination,  but  tbe 
court  may  assume  or  declare  to  tbe  jury  the 
conclusion  vhicb  could  not  be  reasonably  avoid- 
ed by  them,  and  which,  if  not  made,  would  jus- 
tify the  court  in  setting  aside  its  verdict,  since 
whether  there  is  any  evidence  is  for  the  Judge, 
and  whether  the  evidence  is  sufficient  Is  for  the 
Jury. 

[Ed.  Notei^For  other  esses,  see  !MaL  OenL 
Dig-  II  882,  838;  De&  Dig.  |  m*] 

4.  Sales  (|  416*)  —  GoirozTioif Ai.  Salkb  — 
Bbeach  —  Tim B  or  Deuveet  —  EvmsircB— 

AnMIBSIBIUTT. 

In  an  action  for  the  breach  of  a  ccmtract 
of  sale  under  the  terms  of  which,  the  contract 
being  indefinite,  defendant  had  a  reasonable 
time  to  make  deliverr,  evidence  of  a  conversa- 
tion between  plaintiff  and  defendant's  agent 
when  tbe  contract  was  signed  as  to  the  time 
when  delivery  was  contemplated,  of  directions 
as  to  delivery,  and  as  to  an  explanation  whv 
indefinite  language  was  used  In  nxing  the  date 
of  delivery,  was  admissible  as  determining  what 
was  a  reasonable  time  to  make  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1171;  Dec  Dijc.  {  416.*] 
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Sales   Q   87*)  —  GoNoinoirAL   Saxms  — 
BKU.CH  —  Ton  or  Dbuvbet  —  Bvideztce— 

Aduissibilitt. 

In  an  action  for  the  breach  of  a  contract 
of  sale  of  machinery,  under  the  terms  of  which, 
the  contract  being  indefinite,  defendant  bad  a 
reasonable  time  to  make  deliTerj,  evidence  that 
preparatorr  to  shipment  certain  work  was  re- 
quired to  be  done  on  or  about  the  macbinfrr. 
waa  admissible  on  what  the  parties  ooDtemptat' 
ed  as  to  time  of  delirezr. 

[Ed.  Note.— For  other  casest  MB  Bales,  Cent. 
Dig.  {  240;  Dec  Dig.  I  87.*] 

6.  Sales  (S  421*)  — Conditional  Sales  — 

BBCAOH— DaHAOBS— COUHTBBCLAQI. 

A  Gontiact  of  sale  was  made  and  then  re- 
scinded, and  a  new  emtiaet  made  which  pro- 
vided that  the  buyer  should  deliver,  in  part  con- 
rideratioD  of  madiinery  to  be  delivered,  certain 
roods  and  supplies,  and  the  rest  of  the  price  to 
be  satisfied  by  notes.  The  goods  and  sun>lie* 
were  all  snbstandallT  delivered  by  the  buyer. 
A  portion  of  the  consideration  of  the  new  con- 
tract was  $250  due  to  the  seller  on  the  sarren- 
dered  contract.  Beld,  In  an  action  by  the  buy- 
er for  a  breach  of  the  contract,  that  while  the 
first  contract  waa  merged  in  the  second  con- 
tract, and  the  9260  conid  not  be  recovered  by 
the  seller  as  a  counterclaim  in  the  buyer's  ac- 
tion tor  damages  for  bzeaeh  of  the  second  con- 
tract by  the  seller  as  due  on  the  first  contract, 
still  the  failure  of  the  court  to  instruct  as  to 
defendant's  claim  the  $250  dne  on  the  former 
Matmet  snd  interposed  as  a  countezclalm,  and 
to  p(dnt  oat  its  bearing  on  tha  ritaati<Hi»  was 
error. 

[Ed.  Note.— For  other  cases,  see  Salsa,  Gent 
Dig.  f  1203:  Dec  Dig.  {  421.*] 

7.  Salzs  (S  4f^  — Bbkaoh  or  Wabrastt  — 
Intebbbt, 

On  a  recovery  In  an  action  for  breadt  of  a 
contract  of  sale,  interest  is  allowable  from  date 
of  breach,  and  not  from  date  of  contract 

[Ed.  Note— For  other  cases,  see  Saks,  Cant 
Dig.  1 12»3 ;  Dec  Dig.  {  442.*] 

&  WiTOEssEs  (S  IdS^-GoKPEXuror— Atk»- 

irXT— Fbitileoe. 

Coimsel  for  a  party  to  a  cause  may  call 
connsel  for  the  adversary  and  examine  him  as 
to  matters  which  are  not  privil^ed,  if  there  be 
a  reasonable  necessity  for  such  action. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  753;  Dec  Dig.  {  198.*] 

9.  BnoBNCE  ({  208*)— BrrBCT  as  Bvidehob— 
Adhissions— ErntoT  or  Withdrawal. 

paragraph  of  an  answer  wUch  has 
been  withdrawn  Is  competent  evidence  In  the 
suit  on  the  part  of  plaintiff  as  an  admission  by 
the  defendant  in  the  same  manner  as  any  other 
admission  of  the  same  purpose  would  have  been. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ff  71&  719;  Dec.  Dig.  |  208.*] 

A{qpeal  from  Court  of  Common  Fleas,  New 
Haven  County;  Isaac  Wolfe.  Judge. 

Action  by  Edwin  F.  Loomls  against  the 
Norman  Printers'  Supply  Company  for 
breach  of  a  contract  of  conditional  sale. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.  Error  found,  and  new  trial  ordered. 

September  30,  1805,  the  defendant  made  a 
condltkaal  sale  to  the  plaintiff  of  two 
ptiidliic  pwscs  and  a  paper  cutter.  June  2, 
1806^  and  before  tb»  temw  of  this  contract 
bad  been  fnlly  execated.  it  was  bj  nmtnal 
agreonent  rescinded  and  a  new  contract  of 
that  date  entered  into.  This  contract  like 


the  former,  was  a  conditional  sale  of  cer- 
tain presses,  printers'  machinery,  and  equip- 
ment, whose  rental  and  purchase  price  was 
fixed  at  ¥970.  The  defendant  claimed  that 
into  this  amount  there  entered  the  sum  of 
9200,  agreed  by  the  parties  to  have  been  due 
the  defendant  under  the  surrendered  con- 
tract nils  sum  of  $970  was  to  be  paid  to 
the  extent  of  $645  by  goods  sold  and  to  be  de- 
Uvered  by  the  plaintiff  to  the  defendant,  and 
the  plaintiff  was  to  glre  the  defendant  bis 
monthly  installment  notes,  13  in  number, 
each  for  926  and  payable  on  the  9th  day  of 
each  of  the  following  months,  beginning  with 
July  9, 1906.  The  contract  provided  that  the 
defendant  should  make  delivery  of  Its  ar- 
ticles "boxed  on  cars  at  Its  factory  about 
June,  1906."  The  notes  were  given  as  agreed, 
and  ttae  articles  to  be  received  from  the 
plaintiff  were  all  sent  to  and  received  by  the 
defendant  exe^)tiug  one  press.  The  articles 
which  tlie  defendant  agreed  to  deliver  to 
the  plaintiff  have  never  been  delivn%d.  Ju- 
ly 6,  1906,  the  plaintiff's  attorney  wrote  the 
defendant  a  letter,  duly  received.  In  which 
the  det^dant  was  charged  with  a  tneach 
the  agreemoit  by  reason  of  ilv  delay  In  de- 
livery, and  informed  fliat  the  plaintiff  de- 
clined to  accept  the  goods,  and  wonld  not  re- 
ceiva  tbem  if  shipped.  Tlie  letter  demanded 
paymmt  of  the  $049  and  tbxeatened  suit 
Tbe  defmdant  claimed  to  have  shovni  tliat 
immsdlately  upcm  the  e»cntion  of  the  con- 
tract It  commenced  to  put  thft  machinery  or- 
dered into  condititm  tor  shipment;  that  im 
June  8,  1906,  it  'receited  a  telegram,  follow- 
ed by  a  letter,  directing  that  shipment  be 
wlthbeld  and  reqaestlng  changes  in  tbe  con- 
tract ;  that,  when  the  letter  of  July  0th  was 
received,  the  goods  were  ready  for  shipment ; 
and  that  by  reasm  of  tbe  plaintiff's  refusal 
to  accept  the  goods  titeieln  contained,  which 
has  been  since  persisted  In,  "Qiey  bave,  save 
a  single  smaU  article,  remained  nnsbli^>ed 
and  in  tbe  defoidant's  hands  subject  to  the 
cimtract  The  plaintiff  testified  that  in  Jnne, 
and  Babseqaent  to  the  8tb,  be  wrote  to  the 
defendant  a  number  of  nnanswered  letters 
reanesting  shipment  Upon  ttae  trial  ttae 
ptalntifl  claimed  ttiat  ttae  defendant  bad 
bnftoi  ttae  contract  by  not  dellverli^  ac- 
ceding to  Ite  temuL  Tbe  defendant  daim- 
ed  tbat  the  period  wlttaln  wblcb  It  was  u- 
tltled  to  ship  the  goods  pursuant  to  ttae  con- 
tract taad  not  expired  wtaen  the  letter  of 
July  6th  waa  received;  ttaat  It  was  thereto 
prevented  from  carrying  out  Ite  terms,  whldi 
it  stood  ready  to  cany  oat  and  otherwise 
wonld  taave  carried  out ;  and  ttaat  ttae  plaln- 
tlfTs  unlawful  conduct  alone  has  been  re- 
q;>onslble  for  ttae  nonexecntlon  1^  the  de- 
fendant of  ttae  terms  of  ttae  contract  None 
of  ttae  notes  bam  been  paid.  TbB  defend- 
ant filed  a  counterclaim  In  which  It  was  set 
up  tliat  M  Itae  lime  of  the  execution  of  the 
contract  in  suit*  tbe  plaintiff  was  Indebted  to 
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tbe  defendant  as  the  parties  agreed,  In  tbe 
snm  of  f250  under  the  tnms  of  the  previous 
contract  which  was  canceled,  that  this  sum 
was  Included  as  a  part  of  tbe  ctmslderadon 
of  the  later  contract  and  that  the  same  had 
not  beoi  [Mid.  Judgm«it  for  the  recovery 
of  this  sum  or  of  bo  much  thereof  as  was  In 
excess  of  the  plalntllTs  claim  was  asked. 
The  reqaests  to  charge  and  Instructions  glv- 
^  In  so  far  as  they  are  Involved  in  the 
questlcms  discussed*  are  snffidently  stated  In 
the  oplnlm. 

Richard  H.  Tyner,  for  appellant  Oeorg». 
B.  Beers  and  Charles  H.  Barrlman,  for  ap- 
pellee. 

PRBNTICH,  J.  (after  stating  tbe  facts  as 
above).  Nnraerous  errors  are  assigned.  Only 
those  relating  to  a  few  subjects,  howevN*, 
call  for  conslderatifm. 

Tbe  oonrt  was  asked  to  Instruct  the  ju- 
ry, In  sBbatance,  that  the  words  "about 
June,  1906k"  used  in  the  contract  betweoi 
the  parties  to  define  and  limit  the  time  with- 
in which  the  defendant  was  to  make  delivery 
of  die  printeni'  machinery  and  equlpmoit 
which  wese  the  subject  of  tbe  contract  in 
tbe  absence  of  a  peculiar  trade  meaning  to 
be  attached  to  them,  were  to  be  taken  In 
ttieir  ordinary  meaning,  that  tills  meaning 
fixed  the  time  as  any  time  In.  June,  1806,  or 
a  reasonable  time  thereafter,  and  that  any 
time  during  the  succeeding  month  of  July 
might  be  and  was  to  be  regarded  as  such 
reasonable  time,  so  that  If  the  drienOant 
was  ready  and  willing  to  make  the  dtiivery 
at  any  time  witltin  the  latter  month  and  was 
prevented  from  so  doing  by  the  plaintilTa 
refusal  to  accept  tbe  goods,  the  plalntlft 
could  not  recover.  The  court  charged  that 
by  the  terms  ct  the  c<mtract  tbe  defendant 
had  the  month  of  June  and  a  reasonable 
time  thereafter  within  which  to  make  the 
delivery,  and  left  to  the  jury  tbe  determlna' 
tlon  of  the  question  of  what  was  a  reason- 
able time  in  view  of  all  the  circnmstances. 
The  court  did  not  err  either  in  declining  to 
charge  as  requested  or  In  charging  as  it 
did.  What  la  a  reasonable  time  under  the 
circumstances  In  any  givea  case  Is  for  the 
jury.  ToDiUnson  Carriage  Co.  v.  Klnsella, 
81  Conn.  268,  273;  Cohen  v.  Pemberton,  &3 
Conn.  221,  235.  2  Atl.  315,  5  Atl.  82,  55  Am. 
Rep.  101;  Oley  v.  Miller,  74  Conn.  301.  310, 
50  Atl.  744.  Although  a  question  for  the 
jury.  It  iB  not  to  be  undwstood  that  a  pe- 
riod of  time  might  not  be  so  short  or  so  long 
that  a  court  would  under  proper  conditions, 
be  justified  In  declaring  It  unreasonable. 
Kellogg  V.  Denslow,  14  Conn.  411,  426;  Ma- 
her  V.  People,  10  Mlcb.  212,  224.  81  Am.  Dec. 
781.  Questions  of  fact  upon  which  but  one 
conclusion  Is  reasonably  possible  need  not  be 
submitted  to  the  jury  for  Its  determination. 
Tbe  court  may  In  such  case  assume  or  de- 
clare to  the  jury  the  ctmcluslon  which  could 


not  be  reasonably  avoided  by  them,  and 
which,  if  not  made,  would  justify  the  court 
hi  setting  aside  its  verdict  In  so  doing  the 
province  ttf  the  jury  Is  no  more  invaded 
than  it  Is  when  a  verdict  la  directed.  Gur* 
rie  V.  ComoUdated  By.  Co.,  81  Conn.  383,  71 
Atl.  856.  "Whether  there  be  any  evidence 
Is  a  question  for  the  judge.  Whether  suf- 
ficient evidence  Is  for  the  jury."  Company 
of  Carpoiten  v.  Hayward,  1  Doug.  375; 
Beghia  v.  Smith,  O.  G.  607.  So,  under  the 
circnmstances  of  the  present  cue,  had  the 
defendant  assrated  that  the  reasonaUe  time 
succeeding  June  80, 1906,  within  wfaldi  tt  was 
entitled  to  perform  Its  undertaking,  justified 
It  in  delaying  delivery  for  one,  five,  or  tm 
years.  It  would  be  Idle  to  say  that  the  court 
c<»ild  not  have  dismissed  the  dalm  as  pal- 
pably beyond  the  limits  of  reason;  and,  on 
13ie  other  hand,  a  claim  might  conceivably 
have  been  madct  which  was  so  narrow  in  Its 
llmltatioB  of  reasonable  time  that  the  court 
would  have  been  Justified  in  giving  it  Its 
true  character.  Kellogg  t.  Denslow,  14 
Oonn.  411,  42&  Here  the  court  was  asked 
to  say  that  the  reasonable  time  in  the  situ- 
ation presmted  gave  the  defendant  the 
whole  month  succeeding  June.  Clearly  it 
could  not  have  complied  with  the  request 
without  withdrawii^  from  the  jury  a  qnes- 
tiott  upon  which  the  latter  reasonably  might 
have  readied  a  contrary  conclusion.  What 
the  court  iHroporly  might  have  said  with  re- 
spect to  shOTter  periods  pertinent  to  die  case 
we  have  no  occasion  to  inquire,  since  error 
win  not  oriUnarlly  be  imputed  to  a  failure 
of  a  court  to  exercise  the  full  measure  of  its 
powers  under  such  conditions. 

But  the  court  made  certain  rullnga  exclud- 
ing evidence  offered  by  the  defendant  which 
had  a  direct  bearing  upon  a  determination 
of  tbe  question  of  what  was  this  reasonable 
time  which  It  had  for  delivery  under  tbe 
contract.  Tbe  question  waa  one  which  was 
to  be  determined  by  all  the  drcumstances. 
Among  the  circumstances  thus  to  be  taken 
into  consideration  was.  anything  which  tend- 
ed to  Indicate  the  intention,  expectation,  or 
understanding  of  the  parties,  Including  any 
conversations  between  them  upon  the  sub- 
ject, agreements,  directions,  acts,  or  conduct 
Tomlinson  Carriage  Co.  v.  KInsella.  31  Conn, 
2f.8,  273.  Other  relevant  circumstances  were 
the  Bubject-matter,  tbe  conditions  exlBting, 
and  the  nature,  character,  and  extent  of  the 
things  Involved  in  the  undertaking.  The  de- 
fendant offered  evidence  of  a  conversation 
between  the  plaintiff  and  tbe  defmdant'a 
president  and  representative  upon  the  occa- 
sion when  the  contract  was  signed  as  to  the 
time  when  delivery  was  contemplated;  of 
directions  theoi  given  by  the  plaintiff  aa  to 
the  delivery,  and  as  to  an  explanation  tlien 
made  wby  indefinite  language  was  used  in 
flxlog  the  date  of  delivery.  All  this  evl- 
dence,  which  might  have  been  very  signifi- 
cant of  what  was  to  be  regarded  as  a  reasoo- 
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aUa  tbne  fidlowlns  June  SOOi  within  wbicta 
the  defoidant  might  Alp  the  goods,  was 
wnBigfull7  excluded.  1^  defendant  also 
olteKd  to  show  that  preparatory  to  shlp> 
meat  certain  work  was  required  to  be  done 
on  or  abont  tlie  artldes  ntedfled  In  the  coi^ 
tract,  a  part  of  which  to  described  therein 
as  r^nillt  and  reneanlpped  presses  and  ma- 
diinersr.  This  erldence  was  not  received. 
It  would,  however,  hare  been  distinctly  pw- 
tlneot  had  it  appeared  that  this  woiIe  was  of 
considerable  magnitude  and  of  sndi  a  char- 
acter that  the  parties  must  have  contem- 
plated it  and  amtracted  wltti  refer^ice  to  it 
The  court  was  evidently  laboring  under  the 
mistaken  tmpresslfm  that  the  «ff ect  of  the 
eielnded  evidence  would  be  to  vary  the  writ- 
tea  agreement  Its  real  Importance  as  an 
aid  to  Interpretation  war  overlooked  to  ttie 
defendant's  harm. 

The  Avoidant  complalna  of  certain  of  tiie 
lutrnctions  of  the  court  with  respect  to 
its  tigtit  to  recover  upon  Its  countmrclalm  in 
the  evmit  that  It  should  be  found  that  the 
plaintiff  and  not  the  defAndant  broke  the 
contract  In  suit  The  court  was  right  in  so 
fftr  as  tt  told  the  Jury  that  the  defendanfa 
rights  under  the  former  contract,  including 
that  to  the  ^ISO,  if  due  thei^Onder  aa  claim- 
ed, became  mei^ied  In  the  new  contnuit  that 
the  sum  In  question  entered  Into  Uils  sub- 
stituted contract  as  a  part  oi  Its  oonsldera- 
tlMi  on  the  defendanTs  part  and  that  the  de- 
fendant's rWits  arising  tt<m  the  plalntiff*fl 
Iweacb  of  Its  terms  were  oonflned  to  the  dam- 
age resnltlng  therefrom,  and  did  not  extraid 
to  a  recovery  of  any  sum  whidi  might  have 
beo)  dm  to  the  defoidant  upon  the  original 
contract  at  the  time  of  its  cancellatlm  as 
sudL  It  wsa  also  rl^t  aave  In  (me  reagtect 
hereafter  noticed,  wlien  it  charged,  in  effect 
that  the  plalntUf,  In  the  event  of  a  breach  of 
tbe  contract  by  the  dtf(«ndant  was  entitled  to 
a  vndict  for  the  value  of  tin  articles  agreed 
to  be  d^vered  to  the  plalntlfl  by  tbe  defend- 
ant and  not  deUvered,  less  the  amount  of  tbe 
notes,  togeth«  with  Interest  from  June  2, 
ffl06L  Tbe  fact  that  the  d^endant  claimed 
Uiat  the  nominal  price  of  the  goods  con- 
taicted  for,  to  wit  1870,  included  the  sum  of 
S2S0,  r^iiresentlng  a  balance  doe  to  the  de- 
fendant by  the  plaintiff  iqxm  a  former  con- 
tract was,  bowevor,  one  to  whtdh  tbe  atten- 
tfon  of  ttie  Jury  should  have  been  called,  and 
Its  bearing  upon  the  situation  pointed  oot. 
Tbe  failure  to  do  so  evldraitly  led  tbe  Jury  in- 
to the  rendition  of  a  mistaken  vodict  which 
It  was  afterward  aoa$^t  to  ccffiect  the  Hl- 
Ing  <tf  a  remittitur.  Upon  a  retrial  tbe  Jury 
abonld  be  so  instructed  tbat  a  repetition  of  the 
error  will  be  avoided.  No  complaint  is  made 
of  tbe  Instruction  tbat  the  plaintiff,  in  event 
<tf  recovery,  would  be  entitled  to  Interest  from 
Jane  2,  3908^  Uw  date  of  the  contract  Interest 
would  not  t>egln  to  run  until  the  date  of  breach. 


Counsel  fbr  tbe  plalnUff  were  within  their 
rights  In  caning  counsel  for  the  defendant  as 
a  witness  to  testify  to  matters  not  of  a  con- 
fidential or  privll^d  character.  Tbe  Im- 
proprle^  which  Is  recognised  In  the  ccsiduct 
of  an  attorney  who  volanteers  to  aid  the 
cause  of  his  client  as  a  witness  In  his  behalf 
Is  one  which  attaches  to  himself  and  Is  not 
presoit  wboi  be  Is  requisitioned  by  his  ad- 
versary. A  due  recognition,  however,  of  the 
status  of  an  attorney  r^>TeBentli«  bis  client 
In  the  trial  of  a  cause  demands  that  he  be 
not  required  by  adverse  counsel  to  take  the 
witness  stand  unless  there  be  a  reasonable 
necessity  for  such  actlcm.  Hie  paragraph  of 
tbe  original  answer  whldi  had  been  with- 
drawn was  competent  evidmce  on  tbe  part 
of  tlie  plaintiff  as  an  admlssitm  1^  tbe  de- 
fendant in  the  same  manner  as  any  other 
admission  of  tbe  same  purport  would  have 
been.  2  Wlgmore  on  Evidence.  1 1067 ;  Boots 
V.  Canine,  94  Ind.  408.  416;  Fflster  v.  Wade, 
69  Cal.  183,  138,  10  Pac.  860.  It  is  not  al- 
together dear  what  periinent  fact  the  plain- 
tiff sought  to  establish  by  the  admlsiricm. 
It  Is  unnecessary,  however,  to  determine  this 
matter,  since  we  understand  tliat  tbe  obJee> 
Uon  Is  primarily  addressed  to  the  use  of  tlie 
pleading  as  evidence,  and  the  statement  of 
the  law  In  this  r^rd  will  sofl^  as  a  gnide 
to  tile  court  upon  a  new  trial. 

There  is  error,  and  a  new  trial  la  ordered. 
Ttae  other  Judgea  concurred. 


PHILUPS  V.  CITY  OF  STAMFORD. 

(Supreme  Court  of  Errors  of  Connectlcnt  De& 

18.  1908.) 

1.  Dedication  (J  45»)  —  Acceptance— Ques- 
tion or  Law  and  Fact. 

The  qucBtioD  of  public  acceptance  of  land 
dedicated  for  a  highway  is  a  mixed  one  of 
law  and  fact,  being  a  question  of  law  ao  for 
aa  it  involves  qaesnona  as  to  tbe  nature  of  tbe 
acceptance,  the  scarce  from  which  It  must  come, 
and  the  matters  indicative  of  it,  and  a  question 
of  fact  so  far  as  it  involves  inquiries  aa  to  wheth- 
er the  requisite  acts  and  thtoga  have  been  ao- 
toally  done. 

[Bd.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  }  88;  Dec  Dig.  {  45.*] 

2.  Dedication  87*)— Acceptance  by  Pub- 
tio— Nature  and  Sufficiency. 

The  only  public  acceptance  of  land  dedi- 
cated for  a  highway  which  is  efficient  is  by  the 
unorganized  public,  which  can  only  be  disclosed 
by  acts  and  conduct  of  the  individnal  members 
thereof,  or  as  organised  into  some  public  or- 
ganic group ;  and,  where  the  public,  by  tbe  acts 
of  those  most  likely  to  be  cognizant  of  a  proffet^ 
ed  gift  vt  a  way  for  public  use,  baa  shown  its 
recognition  of  its  usefnlness  and  its  approval 
of  tbe  gift  by  any  of  a  variety  of  recognized 
acts  and  conduct,  the  conditions  of  an  accept- 
ance are  fully  aatisficd. 

[Ed.  Note.— For  other  cssies,  see  Dedication, 
Cent.  Dig.  H  78,  74 ;  Dec.  Dig.  |  ST.*] 
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Dedication  (|  8S*)— Acoeftaitgi  bt  Pub- 
lic —  Evidence  —  WoBKure  or  LUTD  FOB 

HiaHWAT. 

Tbat  a  traveled  vmj  haa  or  baa  not  been 
WTonght  b7  tbe  local  authorities  on  land  dedi- 
cated for  a  pablic  way^  tbat  repairs  bare  or  bare 
not  been  made  for  the  accommodation  of  travel, 
are  facts  of  significance  as  evidence  of  accept- 
ance by  tbe  public,  but  tbeir  importance  is  only 
evidentiary,  as  neither  original  working  nor 
subsequent  repairing  will  create  an  acceptance, 
and  it  may  be  shown  in  other  ways. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  {  75 ;  Dec  Dig.  i  35.*] 
4.  Dedication  (8  37»)  —  Accbptance  —  Land 

Dedicated  fob  Pdblic  Highway. 

The  acceptance  of  land  leading  to  a  beach 
for  a  public  highway,  the  user  of  which  would 
naturally  be  limited  mostly  to  the  siunmer  time 
and  to  foot  travel,  may  be  effectively  shown 
by  its  Qse  by  pedestrians  during  the  summer. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  il  73,  74 ;  Dec  Dig.  «  37.*] 

6.  Dedication  (8  87»)  —  Acceptance  —  Land 
Dedicated  fob  Public  Hiohw at— Number 
or  Persons  Usinq. 

(t  fs  not  essential  to  tbe  creation  of  a  high- 
way by  dedication  and  acceptance  that  large 
numbers  of  the  public  use  it,  or  that  the  user 
result  in  a  large  volume  of  travel,  but  it  is  snffi- 
cieut  If  those  who  would  be  naturally  expected 
to  enjoy  it  bave  done  s»  at  tb^  pleasore. 

[Ed.  Note.— For  othw  eases,  see  Dedication, 
Cult  Dig.  II  78,  74;  De&  Dig.  |  87.*] 

Q.  Dedicatiok  (I  S7*)— AccEPTAHCK— Land 
Dedicated  roB  Poblio  Biqhwat— Evi- 
dence. 

A  200-foot  strip  of  land  leading  from  an 
existing  highway  to  a  beach  was  dedicated  for  a 
public  highway.  It  was  located  in  a  remote 
part  of  a  city,  in  a  vicinity  which  was  being 
aettied  by  shore  residences,  to  none  of  which  tbe 
land  wobld  serve  as  a  natnr^  or  necenazy 
meaiu  ot  access,  and  was  intended  to  famisn 
acceas  to  the  beach  tor  those  who  did  not  own 
land  npon  it  It  bad  never  been  worked  as  a 
roadway,  though  the  grass  on  tt  had  been  cut 
occa^onally.  The  travel  OTCT  tt  was  mostly  on 
foot  and  in  the  summer  time ;  It  appearii^  that 
from  50  to  80  persons  a  yesr  passed  over  It. 
Held,  that  the  user  was  sufficient  to  show  a 
public  acceptance  of  the  dedication,  considering 
the  location  and  purpoae  of  the  road. 

[Ed.  Note.— For  other  oases,  see  DedleatioDt 
Cent  Dig.  |S  73,  74 ;  Dec.  Dig.  8  37.*] 

Appeal  fom  Court  of  Common  Pleas,  Falis 
Held  County;  Howard  B.  Scott,  Judge. 

Action  by  John  B.  Phillips  against  the 
City  of  Stamford  for  trespass  to  land.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Afflrnied. 

Moses  Rogers  died  In  1824  possessed  of  a 
large  tract  of  land  comprising  Shlppan  Point 
In  Stamford,  and  distant  about  two  miles 
from  the  center  of  the  present  city  of  Stam- 
ford. This  point  extends  out  Into  Long  Is- 
land Sound,  Is  bordered  by  the  waters  of 
tbe  Sound  and  Stamford  Harbor  on  every 
side  except  the  northerly  end.  This  tract 
Rogers  by  lila  will  placed  in  the  hands  of 
trustees.  In  1859  the  trustees  caused  the 
land  to  be  surveyed,  laid  out  into  building 
lots,  with  suitable  highway  approaches  and 
parka  and  a  map  of  this  lay-out  to  be  filed 


in  the  town  clerk's  office.  This  was  done 
with  a  view  to  the  develi^iment  of  the  prop- 
er^ for  reeidential  purposes.  At  tbat  time 
there  were  few,  if  any,  booses  on  the  land, 
and  tbe  single  highway  by  whldi  it  cooU 
be  reached  was  but  little  traveled.  Tbe  Ugb- 
ways  thus  laid  down  on  the  map  were  dedi- 
cated to  the  public  use,  and  most  of  them, 
Including  Ocean  Driven  had  before  July,  1886, 
become  accepted  bl^ways,  and  with  others 
since  acc^ed  are  now  bo  used.  Ocean  Drive 
skirts  the  easterly  shore  of  Stamford  Harbor 
at  a  dhitance  of  a[q>T<XElmat^  from  200  to 
400  feet  tber^rom,  and  tben  continues  Its 
course  around  the  point  in  general  conform- 
ity to  the  shore,  leaving  building  lots  be- 
tweoi  It  and  the  sbore.  Before  Joly,  1886, 
the  trustees  conveyed  to  various  persona  cer- 
tain of  the  lots,  retaining  the  unsold  portions 
of  the  property,  and  houses  and  oQieT  build- 
ings bad  been  erected  ap<m  the  lots  son 
The  lots  thus  built  UDoa  were  for  the  most 
part  confined  to  tbe  section  between  Ocean 
Drive  and  the  harbor  and  the  drive  and  the 
Sound  at  the  southern  end  of  the  point  July 
8,  1886k  tiie  trustees,  who  retained  title  to 
tlM  locns,  executed  and  recorded  an  instm- 
ment  setting  apart  and  dedicating  It  and  an- 
other strip  of  land  to  the  use  of  tbe  public 
as  and  for  streets  aod  highways.  The  locus 
in  controversy  thiu  dedicated  is  a  strip  50 
feet  la  width,  and  extends  from  Ocean  Drive 
westerly  to  the  waters  of  the  harbor  at  high- 
water  mark.  It  is  not  shown  on  the  map  of 
1809  as  a  projected  street,  but  la  included 
in  lot  No.  271.  It  has  never  been  worked 
aa  a  roadway,  but  it  has  been  allowed  to 
remain  In  its  natural  state,  except  tbat  the 
graaa  vpon  it  baa  been  cut  from  time  to 
time,  and  there  have  never  been  visible  trav- 
eled paths  over  it  There  are  trees  within 
its  limits,  not  interfering  with  its  use.  It 
baa  at  all  times  afforded  a  safe  and  feasible 
passage  for  public  travel,  whether  on  foot  or 
in  vehicles.  It  furnished  a  means  of  easy 
access  to  the  beach  and  harbor,  and  from 
the  time  of  its  dedication  continnoiuly  to 
the  present  time  many  of  the  public  have 
availed  themselves  of  it  for  tuls  purpose. 
Its  use  has  been  principally,  but  not  entirely, 
by  pedestrians,  and  baa  been  chiefly  coa- 
fined  to  tbe  siunmer  time.  It  has  increased 
as  the  population  In  the  vicinity  has  increas- 
ed. It  has  been  need  to  some  ^ent  by  peo- 
ple with  conveyances  driving  upon  It,  and 
hitching  their  horses  to  the  trees  standing 
npon  it  The  court  found  tbat  there  had 
been  sufficient  user  by  the  unorganised  pub- 
lic to  constitute  an  acceptance  of  the  high' 
way,  and  that  tbe  premises  had  by  such  ac- 
ceptance been  a  public  highway  for  at  least 
15  years.  In  1904  the  trustees  parted  with 
the  title  to  the  unsold  lots  In  said  tract 
which  Immediately  passed  to  a  land  com- 
pany, which  has  caused  tbe  property  to  be 
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greatly  developed  and  Improved,  and  many 
lots  bare  been  sold  upon  which  many  and 
expoialTe  bousee  have  been  erected  for  uae 
as  aommer  homes.  Reference  to  the  evi- 
dence vblcb  has  been  certlQed  to  this  court 
for  a  correction  of  the  finding  discloses  that 
the  court,  In  finding  that  many  of  the  public 
had  used  the  way  for  purposes  of  travel  to 
and  from  the  beach,  did  not  use  that  lan- 
guage to  convey  the  Impression  that  tiie  num- 
ber of  nsen  was  a  very  lai^  one  or  the 
Tolome  of  travel  heavy.  One  of  the  defend- 
ant's witnesses,  who  testified  that  he  lived 
near  to  the  locus  during  the  four  or  five 
years  following  the  dedication,  estimated 
that  he  saw  some  50  wagons  each  season. 
Another,  who  said  that  he  had  lived  In  the 
Immediate  n^hborhood  ever  since  the  land 
was  dedicated,  but  worked  elsewhere,  esti- 
mated ttiat  the  average  number  at  persoiw 
wbora  be  had  seen  using  the  way  was  from 
80  to  8D  smmally* 

Bobert  A.  Fosdlcfc.  for  q^lant  Stanley 
X  JemUngs,  tor  ajveUeft 

PBBNTICB^  X  (after  stating  tiie  flwti  as 
abov^.  This  record  preamts  only  one  g«i- 
wal  qnestlon  which  calls  tor  consideration. 
The  ramaliring  qiwBtlons  are  subsidiary  to  it: 
•Hie  plaintiff  charges  the  defendant  with 
baring  committed  a  trespass  upon  a  strip  of 
land  60  feet  wide  and  about  200  feet  long, 
«Kt»idlng  from  a  highway  to  U^-water 
maA  of  Stanford  Harbor.  The  defendant 
sets  In  JustUcatton  of  its  actSL  that  the 
locos  was  a  public  highway  as  the  result  of 
its  dedication  to  fali^iway  uses  1^  Its  ownw, 
and  the  acceptance  by  the  public  of  it  for 
the  purposes  for  which  it  was  dedicated.  It 
Is  conceded  that,  It  the  land  was  a  hlghmy, 
the  conduct  of  the  detoidant  which  is  com- 
plalned  of  was  within  Its  rights.  It  Is  ad- 
mitted tlwt  the  land  was  In  1886  dedicated 
fbr  public  use  as  a  b^way.  as  claimed. 
The  acceptance  by  the  public  Is  deided.  The 
court  has  found  that  there  was  such  an  ac> 
ceptance  within  a  reasMiable  time.  If  this 
coneluslcm  was  Justified  by  the  facts,  the 
judvnent  cannot  be  disturbed.  The  admis- 
sion of  the  dedication  ot  the  land  for  the 
puqioses  of  public  travel  removes  from  the 
esse  a  question  which  has  been  a  ftnltfnl 
sonice  difficulty  where  the  existence  of 
highways  as  the  result  of  dedication  and 
acceptance  has  been  in  dispute^  We  have 
to  deal  only  with  the  qnestlon  of  public  ac- 
ceptance. This  question  Is  <me  of  mixed 
law  and  fact  It  Is  one  of  law  In  so  far  as 
It  Involvee  questions  as  to  the  nature  of  this 
acceptance,  the  source  from  which  it  must 
come,  and  the  acts  and  things  which  may 
be  indicative  of  It  It  is  one  of  fact  In  so 
br  as  it  involves  inquiries  as  to  whether  or 
not  the  requisite  acts  and  things  have  been 
done  so  that  l^al  requlmnents  have  been 
met  Hall  t.  Meriden.  48  Conn.  416.  428. 
The  legal  principles  which  the  trial  court 


applied  clearly  appear  in  the  recwd.  and 
they  are  the  correct  ones.  The  subordinate 
facts  foimd,  whrai  subjected  to  these  prin- 
ciples, are  sufficient  to  Justly  the  conclualoa 

reached. 

The  acceptance  which,  and  which  alone^ 
la  efficient  Is  one  on  the  part  of  the  unot^ 
ganlzed  public,  who  1^  the  drcnmstances  of 
the  situation  cannot  express  thansdves  hy 
vote  or  other  formal  action.  It  can  only  be 
disclosed  by  acts  and  amduct  on  the  part  of 
the  individual  members  of  the  public  as  such, 
or  as  organized  Into  some  pnUic  organic 
group.  Makepeace  t.  Waterhniy,  74  Conn. 
860,  862.  60  Atl.  876.  We  have  said  that 
where  the  proffered  way  is  shown  to  be  one 
of  comnum  convenience  and  necessity,  and 
thereffoe  beneficial  to  the  public,  acc^tance 
win  be  presumed,  tliat  for  the  purpose  ot 
showing  Uiat  it  is  benefltdal,  a  variety  of 
acts  and  conduct  on  the  part  of  the  munici- 
pality, or  of  Individual  monbers  of  the  pub- 
Ue^  indicating  a  recognition  of  its  usefulness 
and  temdlng  to  show  an  iqiproval  of  the  gift 
1^  the  members  of  toe  community  imme- 
diately cognisant  of  it,  are  of  Importance, 
and  that  of  all  the  things  tons  important  as 
erldaice  of  the  ben^cial  character  ftf  the  ded- 
ication, the  actual  use  of  the  way  aa  a  high- 
way by  those  who  have  occasion  to  use  It 
holds  tlie  bluest  place.  Guthrie  t.  Mew  Ha- 
ven, 31  Gonn.  30^  S21;  Green  T.  Canaan,  3Q 
Conn.  167.  165.  Whether  or  not  this  state* 
ment  embodies  In  all  respects  a  correct  an- 
alysis, crataln  It  Is  that,  when  the  pnblle.  by 
the  acts  and  conduct  of  tiiose  of  Its  mem* 
bers  who  are  most  likely  to  be  cognisant  of 
a  proffered  gift  ot  a  way  tor  toe  public  use, 
hu  shown  its  Tecognitl<»i  of  Its  usefulness 
and  baiefidal  dbaracter  and  Its  ai^roval  of 
toe  gift  by  any  one  or  more  ot  a  variety  of 
recognised  acts  and  conduct,  the  conditions 
of  an  accQvtance  are  folly  satisfied,  that  if 
toe  dedication  appears  to  be  one  ot  common 
convenience  and  necessity,  and  ther^re  ben- 
eficial to  the  public,  toe  conditions  arising 
^m  the  acto  and  conduct  of  toe  public  will 
the  more  readily  be  regarded  as  satisfied,  and 
that  to  tibe  user  of  the  way  by  toose  who 
bare  oecadon  to  use  it  special  Imiwrtance  a^ 
toches  as  an  indication  ot  the  public  attl- 
tode.  Guthrie  v.  New  Hav^  81  Conn.  308. 
821;  Hall  V.  Merlden,  48  Conn.  416,  431; 
County  of  Wayne  v.  Miller,  31  Mich.  447, 
460;  Abbott  V.  Cottage  City,  148  Mass.  621, 
626,  10  N.  B.  325,  68  Am.  Rep.  143. 

The  facts  of  the  present  case  disclose  no 
working  of  the  land  for  highway  use.  Thi^ 
however.  Is  not  a  matter  of  vital  moment 
Street  v.  Leeto,  79  Conn.  862,  867,  66  Aa 
378.  That  a  traveled  way  has  or  has  not 
been  wrought  by  toe  local  municipality,  that 
r^»aira  have  or  have  not  been  made  at  the 
public  charge,  or  otherwise  for  the  accom- 
modation of  travel,  are  facts  yrhU±  natural- 
ly possess  significance,  and  oftentimes  great 
significance,  as  evidoice  tending  to  show  ac- 
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ceptance  by  the  inibllc  of  a  dedicated  way. 
bat  the  only  Importance  to  be  attached  to 
each  facts  Is  tbat  which  bean  upon  their 
evidential  value  for  the  purpose  Indicated. 
Neither  original  worUng  nor  subsequent  rep- 
aration possess  binding  force  as  creating  an 
acceptance,  and  acceptance  may  be  shown 
In  other  ways.  Green  v.  Canaan,  29  Conn. 
157,  105;  Guthrie  v.  New  Haven,  81  Conn. 
808,  321 ;  Sherwood  v.  Weston,  18  Conn.  32, 
51.  The  facts  also  disclose  that  the  use  of 
the  way  has  been  in  large  part  by  persons  on 
foot,  and  been  confined  dilefly  to  the  sum- 
mer season.  Neither  of  these  facts  Is  of 
controlling  signlflcance.  The  attitude  of  the 
public  toward  the  proffered  gift  for  Its  ben- 
efit could  be  as  effectively  disclosed  by  foot 
travel,  if  that  was,  as  here,  the  kind  whldi 
would  naturally  be  chiefly  accommodated,  as 
by  any  other ;  and  a  user  limited  to  the  sum- 
mer season,  if  that  was  the  user  to  be  an- 
ticipated, and  for  the  accommodation  of 
which  the  way  was  under  the  circumstances 
Bolted,  would  be  as  significant  as  any  could 
reasonably  be  vspwted  to  be. 

The  user  of  this  locus  as  a  highway  does 
not  appear  to  have  been  an  extensive  one, 
or  one  participated  In  by  large  nnmbers  of 
the  general  public.  But  that  fact  Is  not 
one  fatal  to  the  court's  condurton.  It  is 
not  essential  to  the  creation  of  a  hlf^wiv  by 
dedication  and  acceptance  that  large  nnm- 
bers of  the  public  iHirtlclpate  In  the  user,  or 
that  the  user  be  one  which  results  in  a 
large  volume  of  travel.  Bach  situation  must 
be  judged  in  relation  to  its  own  surround- 
ings and  conditions,  and  with  a  regard  for 
the  number  of  persons  who  wonld  have  occa- 
sion to  use  the  way.  Guthrie  v.  New  Haven, 
81  Conn.  808,  821.  It  is  only  necessary  that 
those  who  would  be  naturally  expected  to 
CDioj  It  have  done  so  at  their  pleasure.  13 
Cyc.  406.  Here  the  dedicated  way  was  a 
short  one  leading  from  an  existing  hJghw&y 
to  the  shore.  It  was  located  in  a  somewhat 
remote  portion  of  Stamford,  and  was  sur- 
rounded by  pnq;>erty  which  In  the  b^lnnlng 
bad  been  sparsely  settled  and  had  continued 
to  be  in  the  process  of  development  as  pra^ 
erty  suited  to  shore  residence  and  life. 
Houses  had  been  built  upon  near-by  land,  but 
there  were  none  for  which  the  200-foot  strip 
would  furnish  a  natural  or  necessary  means 
of  access.  The  service  for  whidi  It  was 
Intended  and  adopted  was  that  of  furnish- 
ing a  way  of  access  to  the  beach  and  harbor 
for  those  who,  not  owning  land  upon  them, 
might  wish  to  reach  them.  Tlils  service  was 
one  which,  in  view  of  its  connection  with  the 
h^hwi^  system  and  the  present  and  pro- 
spective ai^rt^riatlon  and  use  of  the  neigh- 
boring land,  the  public  might  well  regard  as 
a  beneficial  one.  The  court  has  found  that 
from  the  time  of  the  dedication  In  1886  many 
of  the  public  have  used  the  locus  for  high- 


way purposes  and  as  a  means  (tf  access  to 
the  beach,  and  that  this  user  has  beai  snf- 
ficient  to  constitute  an  acceptance  of  the 
dedication  of  the  land  ft>r  highway  purposes. 
The  plaintiff  seeks  a  correction  of  the  find- 
ing in  respect  to  these  conclusions  and  cer^ 
tain  matters  involved  therein.  An  examina- 
tion ct  the  evidence  discloses  a  reastmable 
foundation  for  the  findings  made  In  resfpect 
to  both  the  subordinate  fftcts  stated  and,  un- 
der the  principles  of  law  alrea^  dlscnssed. 
the  ultimate  conc1asi<m  readied.  Certain  of 
this  testimony  was  received  under  objectiwi. 
and  this  action  of  the  court  is  assigned 
as  error.  It  was  admissible  as  tending  to 
show  the  cdiaracter  and  extent  of  tbe  user  of 
the  public,  and  the  public's  approving  atti- 
tude toward  the  gift  of'  the  way  for  Its  use 
and  ite  boieflclal  diarActer. 

There  Is  no  error.  The  other  Jndges  cm- 
curred. 


FAY  V.  HARTFORD  &  B.  ST.  RT.  CO-t 

(Supreme  Oonxt  of  Errors  of  Connectlcat.  Dee; 

18,  1008.) 

1.  STBEET  RaILBOADS  (9  112*)— iHJUBIia  TO 

Tbavelebs— Burden  or  PsooF. 

Iq  an  action  for  death  of  a  traveler  by  be- 
ing struck  by  a  street  car,  defendant  haviog 
denied  negligence  and  pleaded  plaintiffa  con- 
tributory negligence,  the  burden  vaa  on  plaintiff 
to  show  that  defendant  was  negligent,  and  that 
plaintiff  exercised  doe  care  at  the  time  he  was 
Injared. 

[Ed.  Note.— For  other  cases,  see  Street  Baih 
toads,  Gent  Dig.  |  228;  Dea  Dig.  |  112.*] 

2.  Stkekt  RAiuioAns  <S  114*)— Injubiks  to 

TBA  VELER— N  EOLIQENCB— EV IDENCB. 

In  on  action  for  the  death  of  plaintifTs 
intestate  who  was  atnick  by  a  street  car  and 
injured  as  he  was  about  to  cross  the  track  while 
drivinK  a  team,  evidence  held  not  to  ahow  that 
defendant  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  S  114.*] 

3.  Stbeet  Raileoads  (f  99*)- Injtteies  to 
Tbavelee  —  Death  —  Contbibutoby  Negli- 

QENCE. 

Intestate  was  struck  and  killed  while  driv- 
ing along  the  side  of  a  street  car  track  where 
he  knew  or  was  bound  to  know  that,  if  a  car 
passed,  it  would  be  liable  to  strike  him.  Up  to 
the  instant  he  was  stmok,  be  made  no  effort 
to  ascertaio  whether  a  car  was  approachinE  nor 
to  move  from  his  perilous  poaition,  and,  if  he 
had  looked  and  listened,  he  would  have  seen 
or  heard  the  approaching  car,  and  could  have 
stepped  away  from  the  track  in  time  to  have 
avoided  the  danger.  BeU.  that  intestate  was 
n^igent  as  a  matter  of  law,  notwitbstandlag 
the  rule  that  a  failure  to  look  and  listen  be- 
fore crossing  a  street  car  track  Is  not  negliseOce 
per  se. 

(Bd.  Note.— For  other  cases,  sea  Street  Ball- 
roads,  Cent.  Dig.  H  210-215;  Dec  Dig.  1  9&.*] 

Appeal  from  Superior  Court,  EUtrtfozd 
County;  Milton  A.  Shumway,  Judges 

Action  by  Katherlne  B.  Fay,  as  admlnlatn- 
trlx  of  the  estate  of  mioraas  Waldk.  de- 
ceased, against  the  Hartford  ft  Sprlnsfldd 


•For  otlwr  cams  see  ■ams  topic  and  section  NUHBBR  la  D«o.  «  Am.  Digs.  1M7  to  date,  ft  R^portar  Tndsam 
t  For  opinion  on  appllcatloa  to  oorrset  mandate^  see  71  AU.  nt. 
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Street  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Cbarles  B.  Perkina  and  Ralph  O.  Wells, 
for  appellant  Hngb  M.  AJcom  and  Boie- 
dlct  M.  Holden,  for  appellee. 

HALL,  J.  On  September  24, 1907.  between 
4  and  S  o'clock  in  tbe  afternoon,  tbe  plain- 
tifTB  intestate,  Thomas  Walsh,  65  years  of 
age,  was  stnuk  toy  tbe  defwdant's  electric 
street  railway  car  on  Main  street,  in  Wind- 
sor Locks,  and  received  injuries  resulting  in 
tetanus,  from  which  tie  died  nine  days  after- 
ward. 

The  complaint  alleges  that,  when  he  was 
Injured,  Walsh  was  walking  southerly  on  tbe 
right-hand  side  of  tbe  traveled  portion  of  the 
highway,  driving  lils  horse  and  wagon ;  tluLt 
tbe  place  where  he  was  injured  was  dan- 
geroira  for  the  passage  by  eadi  other  of  teams 
and  cars  by  reason  of  tbe  location  of  tbe 
defendant's  tracks  and  tbe  narrowness  of 
the  highway ;  that  Walsh  was  lawfully  upon 
the  highway ;  and  tliat  his  death  was  caused 
by  the  negligence  of  tbe  defendant  In  run- 
Ding  the  car  at  an  excessive  rate  of  speed. 
In  falling  to  give  proper  warning  of  tbe  ap- 
proach of  the  car,  In  failing  to  have  tbe  car 
under  control,  and  to  bring  It  to  a  atop  upon 
overtaking  Walsh,  and  In  failing  to  exercise 
proper  care  in  tbe  operation  of  the  car  in 
order  to  avoid  injuries  to  persons  and  ve- 
hicles lawfully  upon  tbe  highway. 

One  of  the  errors  assigned  in  the  defend- 
ant's appeal  Is  the  failure  of  tbe  court  to 
lostroct  the  Jnry,  as  requested,  that  since 
there  was  no  allegation  in  the  complaint 
that  the  defendant  was  negligent  in  falling 
to  equip  the  car  with  a  sand  box,  or  to  sand 
the  rails  to  prevent  the  car  from  slipping  on 
tbe  track,  they  should  disregard  all  evi- 
dence offered  upon  that  subject  liie  finding 
states,  and  there  has  been  no  request  to  cor- 
rect It  tliat,  without  (Ejection,  evidence  was 
offered  by  the  plaintiff  to  prove  that  the  car 
was  not  equipped  with  a  sand  box,  but  that 
subsequently  "the  court,  of  its  own  motion, 
told  the  Jury  that  this  evidence,  under  tbe 
pleadings,  was  wholly  Immaterial,  and  should 
not  be  considered  by  them  In  determining  the 
issues  in  tbe  case."  While  we  are  of  opin- 
ion that  it  would  have  been  better,  and  es- 
pecially after  a  written  request  to  do  so,  for 
tbe  court  to  have  stated  In  its  charge  what 
it  had  already  said  during  the  trial,  the 
failure  to  repeat  It  does  not  upon  the  facta 
found  furnish  a  sufficient  ground  for  a  new 
trial. 

But  the  principal  questlcms  of  tbe  case  are 
raised  by  tbe  defendant's  two  assignments  of 
error:  <1)  Tbe  refusal  of  the  court  to  di- 
rect a  verdict  for  the  defendant  when  re- 
quested; and  (2)  tbe  denial  of  tbe  defend- 
ant's motion  to  set  aside  tbe  verdict  as 
against  the  evldoice,  both  of  which  were 
based  upon  the  claim  that,  upon  tbe  ques- 


tion of  the  allied  negligence  of  the  defend- 
ant and  dne  care  of  the  plaintlfTs  intestate, 
there  was  not  sufficient  evidence  to  support 
a  verdict  for  the  plaintiff.  A  careful  ex- 
amlnaticm  of  the  evidence  before  us  falls 
to  disclose  any  v^  serious  conflict  of  testi- 
mony concerning  the  circumstances  under 
which  the  plalntlfiTs  intestate  was  injured.' 
At  the  point  where  the  accident  occurred, 
Main  street  runs  practically  north  and  south, 
and  for  some  distance  north  and  south  of 
that  point  tbe  defendant's  sli^le  track  Is 
upon  the  east  side  of  the  highway.  East  of 
the  trolley  tracks  are  the  tracks  of  the  New 
York,  New  Haven  A  Hartford  Railroad,  and 
between  tbe  trolley  tracks  and  the  right  of 
way  of  the  steam  railroad  is  a  narrow  space 
upon  which  there  are  trees  and  trolly  poles, 
which  Is  unsuited  to  drive  over.  West  of 
the  trolley  tracks  is  the  travtied  public  road- 
way about  22  feet  wide.  The  grade  of  tbe 
trolley  track  descends  at  this  place  slightly 
toward  the  south.  On  the  day  in  question 
Walsh,  as  an  employe  of  the  town,  was  en- 
gaged in  cleaning  the  street  gutter  on  the 
west  side  of  the  road,  and  was  with  his 
horse  and  dump  cart  carrying  the  surface 
dirt  and  dumping  it  along  on  the  east  side 
of  the  trolly  tracks.  He  was  walking  with 
his  horse  and  cart  southerly  along  the  road 
west  of  the  trolley  track,  and  as  be  turned 
toward  tbe  east,  probably  to  cross  tbe  track 
and  dump  bis  cart,  he  was  struck  by  tbe 
running  board  and  i>erbaps  by  other  parts 
of  the  defendant's  open  passenger  troUcy  Car, 
which  was  running  toward  the  south.  A 
bone  of  bis  left  leg  was  broken,  and  be 
sustained  other  injuries.  Tbe  spokes  of  the 
left  or  near  wheel  of  the  cart  were  broken. 
There  was  a  tbunderstorm  approaching  at  the 
time,  and  the  tracks  were  wet  and  slippery. 
The  car  was  not  equipped  with  a  sand  box 
or  other  device  to  prevent  the  wheels  from 
slldiQg  when  the  track  was  slippery.  Tbe 
motorman  who  was  controlling  the  car  tes- 
tified that,  when  Walsh  was  struck,  be  was 
walking  on  the  east  side  (of  the  cart),  and 
driving  with  the  lines  in  his  hands.  In  this 
he  was  corroborated  by  one  of  the  only  two 
witnesses  of  tbe  plaintiff,  both  passengers 
on  the  car,  who  saw  Walsh  Just  before  the 
accident.  Tbe  other,  a  girl  10  years  old.  In 
answer  to  the  question,  "What  did  Mr.  Walsh 
do  that  morning  when  you  saw  him?"  said, 
"He  had  his  horse  up  near  the  mouth,  and 
he  was  walking  along."  Twice  during  bla 
charge  the  trial  Judge-stated  to  the  Jury  that 
it  was  an  undisputed  fact  that  Walsh  was 
struck  as  he  was  driving  his  team  along  the 
highway  and  walking  beside  It.  AH  tbe  wit- 
nesses who  saw  Walsh  at  tbe  time  he  was 
struck  say,  In  substance,  that  he  was  walking 
near  the  west  rail  of  the  track  with  his  back 
toward  the  approaching  car;  that  be  did  not 
stop  or  look  back  or  appear  to  bear  tbe  gong, 
or  the  approaching  car,  or  to  be  attending 
to  whethor  one  was  coming  or  to  be  sensible 
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of  Its  approach.  His  own  statement  after 
the  accident  was  that  he  thought  he  was 
struck  by  an  automobile.  As  to  the  allied 
failure  of  the  defendant  to  give  proper  warn- 
ing of  the  approaching  car,  the  motorman 
testified,  in  substance,  that  he  sounded  the 
gong  violently  and  continued  to  sound  It  as 
soon  as  he  saw  Walsh  turn  in  toward  the 
track.  As  to  the  sounding  of  the  gong,  he 
was  corroborated  by  three  other  witnesses 
of  the  defendant,  two  of  whom  were  con- 
ductors on  the  car,  and  the  other  a  passenger, 
the  latter  testifying  also  that  he  saw  the 
motonnan's  foot  on  the  gong,  and  also  by 
three  of  the  six  passengers,  called  as  wit- 
nesses by  the  plaintlCT,  two  of  whom  testi- 
fied that  they  saw  the  motorman  "Jumping 
up  and  down  on  the  gong."  One  of  the  re- 
maining three  of  said  six  witnesses  of  the 
plaintiff  testified  that  she  could,  not  hear  the 
gong  Inside  the  car  with  the  shower,  and 
when  they  were  giving  their  attention  to 
getting  the  curtains  down;  another  that  he 
did  not  remember  of  bearing  it,  but  that  it 
might  have  occurred  without  bis  noticing 
it ;  and  the  third  that  she  did  not  notice  it 
If  the  gong  was  sounded,  as  testified  to  by 
seven  or  eight  witnesses,  Walsh,  if  he  heard 
it,  had  ample  time  and  opportunity  to  get 
out  of  the  way  of  the  car  without  injury.  The 
motorman  testified  that  the  last  thing  be  did 
was  to  call  out  as  loudly  as  he  could  to 
Walsh,  "Look  out  there !"  Regarding  the  ef- 
forts made  to  stop  the  car,  the  motorman 
testified  that  he  put  on  the  air  brake  gradu- 
ally in  order  to  prevent  the  wheels  from 
sliding  by  being  stopped  suddenly,  and  that 
that  was  the  only  proper  way  to  apply  the 
brake  when  the  tracks  were  slippery.  One 
of  the  conductors  testified  that  he  felt  the 
wheels  slide,  and  the  other  that  he  felt  the 
brakes.  Most,  if  not  all,  of  the  other  pas- 
senger witnesses  testified  that  they  did  not 
notice,  or  that  they  did  not  feel  the  brkkes. 
One  of  plaintlfT's  witnesses  said  she  thought 
they  stopped  as  quickly  as  they  could.  Re- 
garding the  speed  of  tbe  car,  the  motorman 
and  the  two  conductors  testified  that  they 
were  running  at  ordinary  speed.  Three  of 
plalntlCTs  six  passenger  witnesses,  the  pas- 
senger called  by  tbe  defendant,  and  a  witness 
of  the  defendant  who  saw  tbe  car  pass,  tes- 
tify. In  substance,  that  th^  noticed  nothing 
unusual  in  the  speed  of  the  car.  At  least 
three  of  the  plaintiff's  witnesses  who  were 
passengers  testified  tbat  the  car  was  going 
fast,  or  pretty  fast 

The  two  main  questions  at  the  trial  were : 
Was  Walsh's  Injury  caused  by  the  defend- 
ant's negligence  as  described  In  the  com- 
plaint? Did  Walsh's  own  negligence  essen- 
tially contribute  to  cause  his  injury?  Under 
the  denials  of  the  answer,  the  burden  of 
proving  the  alleged  negligence  of  the  defend- 
ant and  the  due  care  of  Walsh  rested  upon 
the  plaintiff.  The  question,  therefore,  for 
our  consideration  Is:  Could  the  Jury  upon 
the  evidence  presented  have  reasonably  con- 


cluded that  there  was  a  preponderance  of 
proof  of  such  negligence  of  the  defendant 
and  of  such  care  by  the  deceased?  The  law 
does  not  require  direct  evidence  of  these 
facts.  They  may  be  inferred  from  the  facts 
and  circumstances  of  the  case;  but  these 
must  have  a  bearing  upon  the  questions,  and 
must  be  such  as  fairly  and  reasonably  sup- 
port and  Justify  the  inference  of  n^IIgence 
and  of  due  care.  A  Jury  Is  never  at  liberty 
to  merely  guess  or  surmise  the  existence  of 
the  allied  n^ilgence,  or  tbe  exercise  of  due 
care,  from  facts  or  circumstances  which  do 
not  fairly  show  it  Ryan  v.  Bristol,  63  C<^n. 
26,  82,  27  Ati,  309;  Wood  v.  Danbury,  72 
Ckmn.  69,  73,  43  Atl.  664.  Applying  this  rule 
to  the  present  case,  the  verdict  cannot  be 
sustained.  First  It  la'  difficult  to  find  tbe 
requisite  evidence  of  defendant's  alleged  neg- 
ligence. At  the  place  where  Walsh  was  In- 
jured he  had  ample  room  to  drive  along  the 
roadway.  It  does  not  appear  that  the  motor- 
man  when  he  first  saw  Walsh,  about  400  feet 
ahead  (tf  blm,  or  before  be  saw  blm  pall  In 
toward  the  tradE,  had  any  reaaoii  to  suppose 
that  he  migSit  attempt  at  tibls  point  to  cross 
over  to  the  east  side  of  tbe  track  where  there 
was  no  roadway.  It  does  not  ajqtear  tiiat 
the  car  was  going  at  an  unlawful  ox  dan- 
gerous rate  of  speed  tox  such  a  place.  The 
defendant  was  not  regnlred  to  nm  Its  car 
so  slowly  as  to  always  be  able  to  atop  It  In 
time  to  avoid  striking  persons  who,  in  the 
possession  of  their  sense  and  having  the  abili- 
ty and  <9portanlty,  and  whose  duty  It  Is,  to 
move  away  from  the  track  upon  the  sonnd 
of  tbe  gong,  might  carelessly  continue  to 
walk  dangerously  near  the  tra<^  But  if 
It  can  be  said  that  there  was  some  evidence 
of  defendant's  negligence,  we  regard  It  as 
clear  that  there  was  none  which  could  Justify 
the  Inference  of  due  care  upon  the  part  of 
tbe  deceased.  Walsh  had  placed  himself  in 
a  position  where  he  knew,  or  was  chargeable 
with  knowing,  that,  if  a  trolley  car  passed, 
it  would  be  liable  to  strike  him.  Up  to  the 
very  Instant  he  was  struck,  he  appears  to 
have  made  no  use  whatever  of  his  sense  to 
ascertain  whether  a  car  was  approaching, 
nor  any  effort  to  move  from  his  perilous 
position.  Had  he  looked  or  listened,  he 
would  have  seen  or  heard  tbe  approaching 
car,  and  could  have  stepped  away  from  tbe 
track  in  time  to  avoid  all  danger.  The  evi- 
dence shows  no  circumstances  to  excuse  him 
for  continuing  to  walk  In  a  place  of  such 
known  danger  without  looking  or  liatrailng 
for  an  approaching  car.  But  the  plaintiff 
says  that  the  failure  to  look  and  listen  before 
crossing  the  track  of  a  street  railway  is 
not  negligence  per  se ;  citing  Lawler  v.  Hart- 
ford Street  Ry.  Co.,  72  Conn.  74,  43  Atl. 
545,  and  Norrls  v.  New  York,  N.  H.  &  H.  R. 
Co.,  78  Conn.  314,  61  Atl.  1075.  While  this 
Is  true,  the  failure  to  use  one's  senses  to 
avoid  a  known  danger,  when  tbe  facts  show 
no  excuse  for  such  failure  and  that  a  rea- 
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woable  use  of  one's  faculties  mlgbt  bave  en- 
abled him  to  avoid  injury,  is  always  negli- 
gence. Snow  T.  Coe  Brass  Mfg.  Co.,  80  Conn. 
63.  70,  66  Aa  881.  It  is  farther  to  be  re- 
Dwmbered  that  the  question  concerning  con- 
tiibatoiy  negligence  in  the  present  case  Is  not 
ffbether  the  facts  found  prove  tliat  tbe  de- 
ceased was  ne^lgent,  but  whether  they  prove 
that  be  exercised  due  care.  That  Walsh  fail- 
ed to  stop,  look,  and  listen  was  admissible 
in  evidence  upcm  the  Question  of  bis  negli- 
gence. That  these  facts  did  not  prove  bis 
negligence  does  not  render  them  evidence  of 
dne  care. 

The  cases  of  Lawler  v.  Hartford  Street 
nj.  Co.,  72  Conn.  74,  43  AU.  645,  and  Norrls 
r.  New  Torlc,  N.  H.  ft  H.  R.  Co.,  78  Conn. 
314,  61  Atl.  1076,  cited  by  plalntUf,  have  but 
a  slight  bearli^  upon  the  questions  involved 
In  this  case.  Those  cases  were  hearings  In 
damages  under  the  then  existing  law  by 
which  a  defendant,  in  an  actiw  of  that  kind, 
by  suffering  a  default  and  assuming  the  bur- 
den of  proving  either  that  he  exercised  due 
care  as  to  tbe  alleged  causes  of  tbe  injury, 
or  that  tlie  plaintiff  did  not,  might  require 
tbe  damages  to  be  assessed  by  the  court  in- 
stead of  by  a  Jury.  In  those  two  cases,  and 
In  many. others  thus  beard,  tbe  plaintiff's  fa- 
vorable judgment  was  based  largely  upon  the 
&ct  that  tlie  oktlre  burden  of  proof,  except 
as  to  the  otent  of  the  injury,  was  upon  tbe 
d^mdant  In  availing  himself  of  the  pres- 
tmt  law,  which  enables  bim  to  secure  a  trial 
of  tbe  entire  case  to  the  jury,  and  wbidi 
practically  does  away  wiOi  tbe  former  meth- 
od of  trial  by  hearing  In  damages,  tbe  plain- 
tiff now  assnmes  the  burdra  of  proving  the 
arerments  of  the  comi^aint,  which  were  be- 
fore qoatifledly  admitted  by  the  default  In 
deciding  a  case  tried  as  this  was,  und»  an 
answer  of  denials,  tbe  same  rule  as  to  the 
effect  of  aSBmnlng  the  burden  of  proof,  which 
la  hearbigs  In  damages  was  arolled  to  the 
defendant,  must  now  be  applied  to  tbe  plain- 
tilt,  namely,  that  the  party  having  the  bur- 
den of  proof  mart  always  fall  If  he  has  not 
estabHdwd  by  a  prqwmderanee  of  evidence 
tbe  facts  which  be  so  assumed  tbe  burden  of 
proving.  The  plaintiff  in  this  case  asnuned 
tbe  burden  of  proving  due  care  upon  tbe  part 
of  Walsh.  The  record  before  us  contains  no 
evidence  that  Walsh  exercised  proper  care 
or  any  care  to  avoid  tbe  injury  he  sustain- 
ed. In  so  far  as  tbe  evidence  before  us 
Iffoves  uiythlng  reganUng  his  ctmdnct  tn 
avtrtdtng  tbe  Injury.  It  shows  that  be  was 
M^igent  in  failing  to  use  bis  senses  to  avoid 
an  apparent  dangw. 

The  trial  court  shonld  have  directed  a  vei^ 
diet  for  tbe  defendant,  as  requested.  Hav- 
big  fidled  to  do  BO,  it  dionld  have  granted 
the  motkra  to  set  aside  tbe  verdict  aa  against 
tbe  evidence. 

There  Is  emtf,  and  a  new  trial  Is  ordered. 
Tbe  other  Judges  concurred. 


ALLBN  V.  CHASBL 

(Supreme  Court  of  Errors  of  Connectlent.  De& 

18,  1908.) 

1.  Plbadino  (5  418»)—DEMUBBra— Waives. 

By  filiUjE  a  substituted  answer,  defendant 
waived  all  ngbt  to  thereafter  question  the  cor- 
rectness of  a  ruling  BUBtaining  a  demurrer  to 
the  original  answer. 

[Ed.  Note.— For  ottier  cases,  see  Pleading, 
Cent.  Dig.  S»  1403,  1406;  Dec  Dig.  {  418.*) 

2.  Pabties  (I  26*)  — PAiTin  Dxfxndaut— 

JOINDJEB. 

A  defendant  may  not  bring  in  third  par* 
ties  in  order  to  litigate  with  them  matters  not 
connected  wifih  tbe  suit. 

[Ed.  Note.— For  other  cases,  see  Parties,  Gent 
Dig.  I  31 ;  Dec  Dig.  {  26.*] 

3.  Pz,BADIHO  (I  2S0*)— AMEHracniT  — DnoBX- 

HON. 

Clerical  amendments  to  the  complaint  which 
do  not  change  the  issnes,  but  merely  increase 
the  amount  demanded,  may  be  permitted  at 
any  time  before  verdict  at  the  court's  discretion. 

[Ed.  Note.- For  other  cases,  see  Pleading, 
Cent.  Dig.  I  732;  Dec.  Dig.  fi  250.*] 

4.  CONIINUAKCB  (S  12*)— ABSENCE  OF  PABTT. 

A  case  having  been  called  for  trial,  de- 
fendant's counsel  applied  for  a  continuance,  be- 
cause defendant,  who  was  an  Important  witness, 
was  too  III  to  attend,  and  produced  a  physi- 
cian's certificate.  The  court  suggested  a  post- 
ponement to  the  following  day,  when  a  physi- 
cian to  be  named  by  plaintiff  might  examine  de- 
fendant and  report.  Defendant  then  asked  for 
a  postponement  for  two  days,  agreeing  that  the 
cause  should  then  proceed  whether  defendant 
was  present  or  not,  and  that  in  the  meantime, 
if  he  could  not  be  present,  his  deposition  shonld 
be  taken.  On  the  cause  being  again  called  for 
trial,  the  depoBition  not  haviiv  been  taken,  de- 
fendant again  applied  for  a  continuance,  and 
produced  a  physician's  certificate,  but  did  not 
produce  the  physician.  This  motion  being  de- 
nied, defendant's  counsel  prepared  an  affidavit 
sworn  to  by  himself,  wherein  he  stated  that  he 
believed  if  defendant  was  present,  he  would 
swear  to  the  facts  stated,  and  asked  that  the 
cause  be  continued,  unless  plaintiff's  connsel 
consented  that  the  affidavit  snonid  be  introduc- 
ed as  evidence,  which  he  declined  to  do.  Held, 
that  the  denial  of  the  application  was  not  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Continuance,. 
Cent.  Dig.  I  42;  Dec  Dig.  |  12.*] 

Appeal  from  Court  of  Common  Pleas,  Fatr> 
field  County ;  Carl  Foster,  Judge. 

Action  by  Anjeannette  Allen,  as  adminis- 
tratrix, etc,  against  Prentice  W.  Obase. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Bobert  J.  Woodruff,  for  appelant  Samuet 

A.  Davis,  for  appellee. 

THATER,  J.  By  fllbig  a  snbstltnted  an- 
swer the  defendant  waived  all  rli^t  to  thwe- 
after  question  tbe  correctness  of  tbe  ruling 
sustaining  the  demurrer  to  tbe  original  an- 
swer. HltchcU  V.  Smith.  74  Conn.  120.  127, 
48  Atl.  900;  Burke  v.  Wright,  76  Conn.  641,. 
643,  66  AtL  14. 

Tbe  defendant  moved  that  Sturges  Whit- 
lock  be  cited  in  as  a  party  defendant,  basing 
the  motion,  apparently,  upon  tbe  facts  set 
up  in  tbe  substituted  answer    Those  facts 
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do  not  show  that  Whltlock's  presence  as  a 
part7  was  in  any  way  essential  to  a  proper 
determination  of  the  controversy  between 
the  plaintiff  and  defendant,  or  that  he  had, 
or  claimed  to  have,  any  Interest  In  that  con- 
troversy. A  defendant  la  not  permitted  to 
brinff  in  third  parties  for  the  purpose  of 
litigating  with  them  matters  In  no  way  con- 
nected with  the  suit.  State  v.  Wright,  60 
Conn.  B80,  583 ;  Carroll  v.  Weaver,  65  Conn. 
76,  84,  SI  Ati.  489;  Lowndes  v.  City  National 
Bank,  79  Conn.  693,  G96,  66  Atl.  S14.  The 
motion  was  therefore  properly  denied. 

The  amendments  to  the  complaint  were 
clerical  ones  which  did  not  change  the  Issues, 
and  an  Increase  of  the  amount  named  in  the 
ad  damnum  clause.  Such  amendments  are 
permitted  at  any  time  before  verdict,  at  the 
discretion  of  the  court,  and  their  allowance 
In  the  present  case  affords  the  defendant  no 
]Q8t  cause  for  complaint. 

When  the  case  was  called  for  trial  on  Ap- 
ril 28. 1908,  the  day  for  which  it  was  assign- 
ed, counsel  for  the  defendant  moved  for  its 
continuance  upon  the  ground  that  the  defend- 
ant, who  was  an  Important  witness,  was  con- 
fined to  his  house  by  Illness  and  produced  a 
certificate  of  a  physician  as  to  the  Illness. 
The  cause  had  already,  on  more  than  one  oc- 
casion, been  continued  on  motion  of  the  de- 
fendant, and  a  Judgment  by  default  had  once 
been  entered  against  htm  because  of  bis 
failure  to  appear,  either  in  person  or  by  at- 
torney, or  In  any  way  to  explain  bis  nonap- 
pearance. The  default  had  been  opened  and 
the  case  bad  been  pending  for  some  years. 
It  was  the  last  case  to  be  tried  by  the  Jury 
in  attendance.  The  court  suggested  that  the 
case  be  postponed  to  the  following  day,  be- 
fore which  time  a  reputable  physician  to 
be  named  by  the  plaintiff  might  examine  the 
defendant  and  report  hie  condition  to  the 
conrt,  and  the  defendant  might  produce  in 
court  the  physician  whose  certificate  had.  al- 
ready been  presented.  Thereupon  counsel 
for  the  defendant  moved  that  the  cause  be 
continued  until  Thursday,  April  30th,  agree- 
ing that  the  cause  should  then  proceed  to 
trial  whether  the  defendant  was  present  or 
not,  and  that  If  it  should  appear  that  the 
defendant  was  to  be  prevented  by  illness 
from  appearing  In  court  his  counsel  would, 
on  April  29th,  notify  counsel  for  the  plaintiff 
and  on  that  day  take  the  defendant's  deposi- 
tion. The  plaintiff's  counsel  agreed  to  this, 
and  the  court  continued  the  case  to  April 
30th.  Counsel  for  the  defendant  did  not 
take  his  deposition,  or  notify  counsel  for  the 
plaintiff,  but  oo  April  30th  appeared  and 
moved  for  the  continuance  of  the  cause  upon 
the  same  ground  as  before,  producing  a  phy- 
sician's certificate  sworn  to  before  a  notary 
public  but  did  not  produce  the  physician. 
The  court  denied  the  motion.  Thereupon 
counsel  for  the  defendant  prepared  an  af- 
fidavit, signed  and  sworn  to  by  himself, 
wherein  he  stated  what  he  believed  the  de- 
fendant would  swear  to  if  be  were  in  cour^ 


and  moved  that  the  cause  be  continued,  un- 
less counsel  for  the  plaintiff  would  consent 
that  said  affidavit  be  introduced  as  evidence 
in  the  case.  The  plaintlfiTa  counsel  declined 
to  consent  to  the  admission  of  the  affidavit 
In  evidence  and  objected  to  the  same.  The 
court  then  overruled  the  motion  for  a  con- 
tinuance, and  ordered  that  the  parties  pro- 
ceed with  the  trial  of  the  case.  It  la  assigit* 
ed  as  error  that  the  court  abused  Its  di»> 
cretlon  In  thus  refusing  to  grant  a  continu- 
ance. After  the  case  had  been  postponed  for 
two  days,  upon  the  agreement  of  the  defend- 
ant's counsel  that  he  would  then  be  ready  to 
proceed,  it  was  his  duty  to  have  been  ready, 
or  to  offer  some  explanation  for  his  failure 
to  be  so.  So  far  as  the  record  discloses  no 
excuse  was  given,  or  attempted,  for  falling 
to  keep  that  agreement  Had  the  deposition 
been  taken  the  trial  could  have  proceeded. 
If  the  defendant  was  unable  to  give  the 
deposition,  that  excuse  could  have  been  of- 
fered. The  defendant's  counsel,  without  such 
excuse,  renewed  his  original  motion  that  the 
case  be  continued  because  of  the  illness  of 
the  defendant  The  court  upon  these  facts 
was  entlrdy  Justlfled  In  refualng  to  contlniie 
the  case. 

Section  187  of  the  rules  under  the  practice 
act  is  for  the  benefit  of  the  party  <^poslng 
a  motion  for  a  continuance.  If  ne  requires 
It  a  motion  for  a  continuance  on  account  of 
the  absence  of  a  material  witness  must  be 
supported  by  an  affidavit  stating  the  name  of 
the  witness  and  the  particular  facta  which  it 
is  believed  can  be  proved  by  him,  with  the 
grounds  of  such  belief.  If  the  party  oppos- 
ing the  motion  will  admit  that  the  absent 
witness  would,  If  present,  testify  to  the  facts 
stated  In  the  affidavit  and  will  agree  that 
the  same  shall  be  received  in  evidence  on  the 
trial,  the  court  may  refuse  to  continue  the 
cause.  Trial  courts  upon  sudi  applications 
for  a  continuance  have  doubtless  In  some 
cases,  ui>on  their  own  motion,  required  coun- 
sel to  prepare  a  statement  of  what  the  alxsent 
witness  would  testify  If  In  court,  and  u\wa 
the  refusal  of  the  opposing  counsel  to  admit 
that  the  witness  would  so  testify  have  grant- 
ed a  continuance  of  the  case.  Where  the 
court  or  the  party  opposing  the  motion  thus 
require  the  statement,  it  is  for  the  pun>ose 
of  avoiding  a  continuance  of  the  cause,  and 
such  Is  the  purpose  of  the  rule;  but  in  the 
present  case  the  defendant  volunteered  the 
statement  manifestly  for  the  purpose  of  ob- 
taining a  continuance.  To  permit  a  party 
to  do  this  would  be  an  abuse  of  the  rule. 
The  defendant's  counsel  knew  in  the  present 
Histance  that  the  plaintiff  was  entitled  to  bet- 
ter proof  of  what  tlie  defendant  would  tes- 
tify to.  He  bad  promised  two  days  before 
that,  if  the  defendant  was  unable  to  be  in 
court,  his  deposition  should  be  taken  upon 
notice  to  the  plaintiff,  so  that  he  could  be 
present  and  cross-examine.  Having  failed  to 
keep  this  agreement,  and  offering  no  explana- 
tion of  bis  conduct^  tbe  defendant  was  In  no 
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position  to  claim  a  contlnnance  npon  tbe 
groond  that  tbe  plaintiff  refused  to  agree 
that  the  statement  should  be  received  in  evi- 
dence. The  cooTt  upon  the  facts  appearing 
In  the  record  was  Justlfled  in  believlDg  that 
the  motion  was  made  solely  for  purposes  of 
delay,  and  it  was  no  abuse  of  discretion  to 
refuse  a  continuance. 

In  Tlew  of  what  has  been  said  It  is  un- 
necesBBiy  to  consider  the  defendant's  claim 
that  the  court's  conduct  in  denying  a  con- 
tinuance was  a  denial  of  Justice,  and  violated 
the  defendant's  "rights  under  section  12,  art 
1,  of  the  Constitution  of  the  state. 

There  la  no  error.  The  other  Judges  con- 
curred. 

CAMPBELL  V.  CAMPBELL  et  al. 

(Sapreme  Court  of  Rhode  Island.   Dec.  IS.  1908. 
On  Motion  to  Diamiss,  Jan.  20,  1009.) 

1.  ExcEFTioiTS,  Bill  of  (J  9*)— Settlement. 

In  settling  a  bill  of  exceptions  the  trial 
Justice  struck  from  an  exception  to  the  excia- 
rion  of  testimony  a  reference  to  affidavits  sup- 
porting the  exception.  The  exception  also  re- 
ferred to  the  transcript  of  the  testintony  for 
support.  In  excluding  the  testimoay  the- justice 
bad  stated  that  be  would  hold  exceptant's  coun- 
sel to  an  agreement  made  by  Iiim.  Exceptant 
relied  on  the  affidavits  and  the  transcript  to 
show  that  the  agreement  was  made  under  coer- 
cioD  by  the  court.  There  was  no  exception  to 
the  ruling  requiring  the  agreement  to  be  made, 
ai^  the  ctrcnmstances  surrounding  the  making 
of  the  agreement  appeared  in  .the  transcript. 
Held,  that  the  justice  properly  a  track  oat  the 
reference  to  the  affidavits. 

lEd.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Dec.  Dig.  |  9.*] 

2.  Exceptions,  Bill  op  {%  SS"")— PaocEEDiNa 
TO  Establish  Exception— Dismissal. 

Since  the  truth  of  an  exception  was  not 
affected  by  the  trial  justice  striking  from  it  a 
reference  to  affidavits  supporting  'n,  a  petition 
to  establish  the  truth  of  the  same  must  be  dis- 
missed. 

fEd.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  S  55.*] 

Exceptions  from  Superior  Court,  Provl* 
deuce  and  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Proceeding  by  Ellsha  J.  Campbell  against 
George  E.  Campbell  and  others  to  establish 
the  truth  of  an  exception.  Petition  denied 
and  dismissed. 

OreCT,  Hincfcley  &  iJlen.  ft»r  plaintiff. 
JTames  Harris  and  Irving  Champlln,  for  de- 
fendants. 

PER  CT7BIAU.  No  one  has  questioned  the 
^th  of  any  exception  which  the  plalntlft 
seeks  to  establish  in  this  proceeding;  but 
objection  was  made  to  his  attempt  to  support 
by  affidavits.  In  addition  to  tb^  transcript  of 
testimony,  the  exception  taken  to  the  ruling 
referred  to  In  the  second  exception,  which 
reads  as  follows:  "To  the  ruling  of  said 
Justice,  at  the  trial  of  said  action,  not  per- 
mitting a  certain  witness  to  testify,  as  a*iown 
on  pages  602,  603,  610,  611,  and  612  of  said 
transcript  of  testimony  filed  herewith,  and 


the  affidavit  of  Mr.  Waterman  and  Mr.  Tan 
Slyck  ffled  herewith."  The  justice  of  the 
superior  court  t>efore  whom  the  case  was 
tried  and  who  acted  upon  said  bill  of  ex- 
ceptions struck  out  the  words  making  refers 
ence  to  said  affidavits  in  the  second  excep- 
tion and  allowed  the  bill  of  exceptlais  so 
altered. 

The  appellant  claims  that  be  Is  aggrieved 
by  said  alteration  and  has  brought  this  pro- 
ceeding to  establish  the  bill  of  exceptions 
as  filed  by  him.  The  ruling  In  question  ap- 
pears on  page  612  of  the  transcript,  as  fol- 
lovra:  "By  the  Court:  I  shall  hold  you  to 
your  agreement,  Mr.  Waterman.  Mr.  Water- 
man; Will  your  honor  note  my  exception? 
By  the  Court:  I  note  your  exception."  The 
other  pages  of  the  transcript  of  the  testi- 
mony and  the  affidavits  referred  to  in  the 
second  exception  are  relied  upon  by  the 
plaintiff  to  show  the  circumstances  In  which 
the  agreement  mentioned  in  the  ruling  was 
made,  that  it  was  an  agreement  made  under 
compulsion,  and  that  the  plaintiff's  counsel 
was  coerced  by  the  court  Into  making  the 
agreement  It  does  not  appear,  and  it  Is  not 
claimed,  that  any  exception  was  taken  to  the 
ruling  of  the  court  requiring  the  agreement 
to  be  made.  The  truth  of  the  exception  does 
not  depend  upon  the  at&davits.  That  it  Is 
true  that  such  an  exception  was  taken  fully 
appears  from  the  transcript,  and  we  are  not 
now  concerned  with  the  validity  of  the  ex- 
ception. Moreover,  the  statements  of  counsel 
concerning  the  circumstances  surrounding  the 
making  of  the  agreement  are  set  out  In  the 
transcript  The  justice  of  the  superior  court 
did  not  err  in  making  the  alteration .  afore- 
said. 

As  the  truth  of  the  exceptions  was  not  af- 
fected by  the  action  of  the  stiperlor  court, 
this  petition  to  establish  the  truth  of  the 
same  must  be  denied  and  dismissed,  and  the 
bill  of  exceptions  allowed  by  the  miperlor 
court  will  stand  as  allowed. 

On  Motion  to  Dismiss. 

We  are  of  the  opinion  that  the  motion  to  dis- 
mi»s  should  be  denied.  The  case  will  .stand  for 
hearing  upon  the  petition  for  new  trial  and  such 
evidence  as  may  be  offered  thereon. 

KRIKORIAN  et  al.  v.  RHODE  ISLAND  CO. 

(Supreme  Conrt  of  Rhode  Island.   Dec.  21, 
1808.) 

STBBirr  Railboadb  ($  117^)— D*ath  of  Pb- 

DESTBiAN— Actions— Evidence. 

Where,  in  an  action  for  the  death  of  a  pe- 
destrian by  a  street  car,  there  waa  no  evidence 
as  to  the  cause  of  decedent's  death,  nor  anv  evi- 
dence connecting  the  accident  with  her  deatb^ 
occurring  several  months  thereafter,  a  verdiqt 
(or  defendant  was  properly  directed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  §  117.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Charles  F. 
Steams,  Judge. 
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(Me. 


Action  by  SarUfl  Krikorlan,  for  bimself 
and  otlien,  agotnat  tbe  Bbode  Idand  Ochd- 
pany,  for  the  doitb  o£  plalntUTa  decedent, 
all^pBd  to  bave  been  caused  by  the  negli- 
gence of  defendant  itreet  railway  company. 
There  was  a  verdict  tax  defendant,  and 
plalntUh  bring  exertions.  Overraled,  and 
eaiiae  remitted  for  Judgment  on  the  verdict 

JulIuB  L.  Mitchell,  for  plalntlfb.  Joseph 
C  Sweeney,  for  defendant 

PER  CURIAM.  Tfala  la  an  action  of  tres- 
pass on  the  case  for  tbe  death  of  Annie  Krlk- 
orlan,  allied  to  have  been  caused  the 
wrongful  act  of  the  defendant  There  la 
proof  that  said  persini  Is  dead;  but  there 
la  no  evidence  concerning  the  cause  of  her 
death,  and  tiiere  Is  a  failure  of  proof  connect- 
ing the  accident  which  happened  on  Augnat 
21,  1806,  with  her  death,  which  occurred 
January  1, 1906.  The  Judge  who  presided  at 
tbe  telal  property  directed  the  Jury  to  re- 
turn a  verdict  fmr  the  defoidant 

The  plaintifls'  eiceptloM  are  overmled, 
and  tbe  case  is  reonitted  to  Uie  superior  court 
toe  Judgment  on  the  verdict 


THOMPSON  et  al.  V.  BHAW. 

(Bnpieme  Jodidal  Court  of  Maine.   Mardi  12, 

1008.) 

1.  Bah EBVPTCT  ft  0»)— Eftbct  op  Bankbupt- 
OT  Act  or  State  Law— Assionuent  roB 
Cbbditobs. 

WtaeD  an  aHignor  makei  a  common-law 
asaignmeot  of  all  bii  property,  not  exempt  from 
attachment  and  execntion,  for  tbe  benefit  of 
■uch  of  bla  creditors  as  may,  after  notice  of  tbe 
avlgnment  assent  thereto,  and  a  reasonable 
time  Ii  provided  in  tbe  ast^ment  for  auch  as- 
sent, and  tbe  asaiinee  acc^ta  tbe  tmit,  then 
luch  aBsignmeDt  u  bona  fide,  is  lawfol,  and 
aoti)  asiailed  by  some  one  claimiDg  rirhts 
against  it  under  the  provisions  of  the  Dmted 
States  bankruptcy  law  It  standi  as  a  valid 
traoBfer  of  the  property  deacribed  as  conveyed 
therein. 

[Ed.  Note.— For  other  cases,  see  BaDkmptcyt 
Dec.  Dig.  19;*  Asainiments  for  Bensnt  ol 
Creditors,  Cent  Dig.  i  8S.} 

S.  AaaioHimrra  roa  Behbit  of  Cbbditobs 
(i  198*)— Opebatior— RiOHTS  or  Cbbditobs. 
When  a  conunon-law  assinimeBt  for  the 
benefit  of  creditors  aMeoting  thereto  has  been 
lawfully  made  and  creditors  bare  been  notified 
of  sach  aMigament,  any  creditor  may  assent 
to  the  assignment  and  secure  a  pro  rata  part 
of  the  proiwrty  with  the  other  assenting  cred- 
itors, or  may  attack  the  assignment  tnroagb 
bankruptcy  proceedings  against  the  assignor, 
or  may  attach  by  trustee  process  tlie  prop- 
erty in  tbe  bjuds  of  the  assignee,  and  thereby 
secnre  so  much  thereof  as  would  not  be  needed 
to  satisfy  the  debts  at  pievlonsly  assenting  cred- 

itMS. 

[Ed.  Note.— For  other  cases,  see  Asdgnmenta 
for  Benefit  of  Greditots,  I>ec  Dig.  |  193.*] 

&  ASSIQITMENTS  FOB  BeHEFIT  OF  GEBDITOBS 
ft  210*)— ADICIRIBTBATIOR  OF  ASSIORED  ES- 
TATE—DlTFr  OF  AaaiaiiEE. 

When  aa  aasisnee  accepts  an  assbnmenl 
lawfully  nu^  to  um  by  an  assignor  for  the 
benefit  of  such  of  the  sssignor's  creditors  as 
msy  sssent  thereto,  lie  thereby  assumes  the  dntr 


towards  assenting  creditors  to  administer  the 
trust  according  to  its  provisions.  But.  as  to 
nonassenting  creditors,  ne  owes  no  each  dut«, 
and  they  cannot  legally  complain  if  he  gives 
np  tbe  trust  and  returns  tbe  property  to  tbe 
assignor,  unless  he  does  it  with  the  intent  and 
purpose  thereby  to  defraud  such  nonassenting 
creditors. 

[Ed-  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec  Dig.  |  210.*] 
4.  Assignments  fob  Bbrefit  of  Cbbditobs 

ft  44*)— Assert  of  GaEDiroBS— Dorr  lo  Ss- 

CUBE. 

When  a  common-law  assignment  has  been 
lawfully  made,  and  creditors  have  been  sea- 
sonably notified  of  tbe  assignment  and  have 
an  opportunity  to  assent  thereto,  then  no  special 
duty  rests  on  eitlier  the  assignor  or  the  assignee 
to  secure  such  assent 

[Ed.  Note.— For  other  cases,  see  Assijniments 
for  Benefit  of  Creditors,  Dec.  Dig.  I  44.*] 
6.  ASSIORICENTS  FOB  BENEFIT  OF  CBEDrrOBS 

256*)—AsaioNEB—AccouRTiRa— Counsel 


When  a  common-law  asslgnmoit  has  been 
Uwfnlly  msde,  the  assignee  has  a  right  to  emr 
ploy  counsel,  and,  when  the  sisignment  so  pro- 
vides, he  msy  lawfully  psy  out  of  the  trust 
funds  in  his  hands  all  leaSMiable  and  aeeesssry 
counsel  fees. 

[Ed.  Note.— For  other  cases,  see  Assigoments 
for  Benefit  of  Creditors,  Dec.  Dig.  1  236.*] 

6.  AsaiONMERTB  FOX  BEREIXT  OF  GsEDITOBa 
ft  193*)— ADHIREffTBATIOR  OF  ASSIORED  ES- 
TATE—PaTMENT  or  Bona  Fide  Cuius. 

When  a  common-law  assignment  has  been 
lawfully  made  and  a  nonassenting  creditor  by 
trustee  process  attaches  the  property  in  the 
assignee's  bands,  such  assignee  will  not  be 
held  chargeable  for  sums  paid  by  him,  prior 
to  the  service  of  tbe  writ  to  the  bona  fide  cred- 
itors of  tbe  assignor  in  settlement  of  their  Just 
demands. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,.  Dec.  Dig.  |  198.*] 

7.  A80IONHBRTB  FOE  BENEFIT  OF  CBBDrTOBS 
ft  193*)— AdHIRISTBATIOR  of  ASSIORED  ES- 
TATE—RBTCBH  OF  Pbofebtt  to  Absionob. 

When  a  common-law  assignment  has  been 
lawfully  made  and  a  nonassenting  creditor  by 
trustee  process  attaches  the  property  in  the 
assignee's  bands,  such  assignee  will  not  be  held 
chargeable  for  property  returned  by  him  to  the 
assignor  prior  to  the  service  of  the  writ  unless 
he  returned  it  with  the  Intent  and  purpose  to 
defrsud  nonassenting  creditors. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec.  Dig.  {  193.*] 

&  ASSiaNUENTS  FOB  BENEFIT  OF  CEEDrnWS 

ft  161*)— TAUDiTT—FBAnD— Evidence. 
An  intent  to  defraud  creditors,  espedslly 
such  creditors  as  have  not  assented  to  the  pro- 
visions of  a  common-law  assignment  for  their 
benefit  is  not  to  be  inferred  from  snccesefol 
efforts  to  comptwnise  the  claims  of  creditors  aft- 
er such  assignment  has  been  made. 

[Ed.  Note.— For  other  eases,  see  Assignments 
for  Benefit  of  Creditors,  Dee.  Dig.  I  161.*] 

9.  Sttfficienot  of  Exceptions. 

When  the  bill  of  exceptions  in  an  action 
of  scire  facias  founded  upon  an  original  trus- 
tee process  Inditetes  ttiat  the  whole  case  is  to 
he  considered  by  the  law  court  the  exceptions 
need  not  specify  the  extent  to  which  the  law 
court  may  examine  the  case. 

10.  Aptbal  AND  Ebbob  ({  497*)— Biu.  oF  Ex- 
ceptions—Sufficiency. 

Rev.  St  c  88,  I  79.  providing  thst  "when- 
ever exceptions  are  taken  to  tbe  mllng  and  ded- 
sion  of  a  sin^e  Justice  as  to  the  liability  of  a 


•For  otksr  esses  see  same  topic  and  ssetlaB  NIWBaR  In  Deo.  h  Am.  Digs.  ISO?  to  data,  ft  Beportar  Xndssss 


Digiti2ed  by  Google 


THOMPSON  T.  SHAW. 


871 


tnurtee,  tbe  whole  case  may  be  i»- examined  and 
determined  bj  tbe  law  oonrtt  and  remanded  for 

further  disclosure  or  other  prooeedion,  as  jtu- 
dce  requires,"  applies  alike  to  scire  facias  and 
origlnml  proceedings  in  trustee  process,  and, 
when  axoeptions  axe  taken  in  an  action  of  scire 
Eaciaa  founded  upon  an  original  trustee  process 
and  the  exceptions  Indicate  that  the  whole  case 
is  to  be  considered,  the  law  court  has  authority 
to  correct  anr  error  in  the  jodcment  rendered 
bj  the  court  oelow  whether  of  ww  or  of  ^ct. 

[Bd.  Note.— For  other  cases,  see  Aimeal  and 
Error,  De&  Dig.  {  497.*] 

11.  Vauditt  or  Cohmon-Law  Assionucni 

FOH  BeKEFIT  or  CftEDITOBa. 

In  the  case  at  bar,  held,  that  the  common- 
law  asaigmoent  to  the  defenwnt  was  not  fiaud- 
nlent,  and  tliat  prior  to  the  serrioe  of  the  orig- 
inal trustee  wnt  npon  him  he  had  lawfiUir 
discharged  himself  of  all  the  property  received 
by  him  from  the  assignor  except  ^182.66,  and 
for  that  sum  only  the  plaintiffs  should  have 
judgment. 

(Official.) 

Exceptlona  from  Sapreme  Judicial  Court, 
Waablngteo  Gotmty. 

Sdn  fkdaa  founded  upon  an  original  tms- 
tee  praeflM  by  Oyms  Thompeon  and  others 
agalBst  Hlimle  A.  Dyer,  aa  principal  defend- 
ant, and  Frank  L.  Sbaw,  as  tmstee.  Jodg- 
ment  for  ^alntifl  against  defraidant  trustee, 
and  the  tnutee  excepts.  Exceptions  sns- 
taloed. 

Scire  facias  founded  npon  an  original  tnu- 
tee process  brought  by  tbe  plaintiffs  against 
one  Minnie  A.  Dyer,  as  prlncii>al  defendant, 
and  Frank  Ll  Shaw,  trustee.  The  qnestlon 
of  the  tmstee's  liability  upon  his  attempted 
discloBnres  In  the  original  suit  was  before 
the  law  coart  In  Tbompsoil  et  al.  t.  Dyer, 
100  Me.  421, 62  AU.  76,  In  which  he  was  charg- 
ed generally  aa  trustee.  In  the  scire  facias 
proceedings  the  defendant  was  allowed  to 
disclose  anew.    See  Rer.  St.  c.  88,  {  72. 

The  common-law  assignment,  referred  to 
In  the  opinion,  is  as  follows: 

"Know  all  men  by  these  presents,  that  I, 
Minnie  A.  Dyer,  of  MUbrldge,  in  the  cotmty  of 
Washington  and  state  of  Maine,  doing  busi- 
ness under  the  firm  name  of  Dyer's  Orocery, 
as  party  of  the  first  part,  in  consideration  of 
one  dollar  paid  by  Frank  Ij.  Sbaw,  of  Ma- 
chlas.  In  said  connty,  party  of  the  second 
part,  and  of  the  trust  herein  expressed,  do 
grant  and  assign  to  the  said  imrty  of  the  sec- 
ond part  all  my  property,  estate,  rights,  and 
credits  of  erery  despription,  both  IndlTidual 
property  and  property  of  said  firm  of  Dyer's 
Grocery,  except  such  as  is  by  law  exempt 
from  attachment  and  execntlon,  to  have  and 
to  bold  the  same  to  the  said  Frank  L.  Shaw 
In  trust  to  sell  and  dispose  of  the  said  prop- 
erty to  the  best  advantage,  and  collect  and 
coDTert  Into  money  said  debts  and  demands, 
And  to  proceed  with  said  property  according 
to  law,  and  make  a  pn^ortlonal  dlstrlbn- 
tl<ni  of  tbe  net  proceeds  thereof  among  such 
creditors  of  said  parfy  of  the  first  part  as 
ahall  become  parties  to  this  assignment,  as 


parties  of  the  third  part,  within  sixty  days 
of  tbe  date  hereof,  and  after  the  payments* 
above  mentioned,  and  hereinafter  stated  end 
made  to  pay  the  surplus  to  the  party  of  the 
first  part. 

"And  it  is  further  agreed  that  tbe  said 
trustee  shall  out  of  the  trust  estate  pay  all 
the  costs  and  expeneea  of  carrying  out  the 
trust  herein  declared,  including  a  reasonable 
compensation  for  the  trustee  herein  named, 
and  for  the  services  of  an  attorney  when 
such  services  become  necessary,  and  to  pay 
all  (dalma  entitled  to  priority  under  the  in- 
solvent laws  of  Maine,  in  so  far  as  snch  laws 
are  not  repugnant  to  or  have  not  been  super- 
seded by,  the  bankrupt  laws  of  the  United 
States. 

"And  said  Frank  L.  Shaw  agrees  to  accept 
said  trust  and  execute  the  same  according  to 
tbe  provisions  of  this  Instrument  and  agree- 
ably to  law.  And  the  creditors,  whose  names 
are  hereunto  subscribed,  agree  to  said  as- 
signment, and  to  receive  their  proportional 
part  of  said  property  in  full  of  all  their 
claims  against  said  party  of  the  first  part, 
and  npon  payment  thereof  to  relieve  and 
forever  discharge  said  party  of  the  first  part 
from  tliclr  respective  claima  To  the  cove- 
nants and  agreements  hereof  the  respective 
parties  bind  themselves  and  their  legal  rep- 
resentatives. 

"In  testimony  whereof,  we  the  said  par- 
ties of  the  first,  second,  and  third  parts  here- 
unto set  onr  hands  and  seals  on  the  sixth 
day  of  October,  A.  D.  1699,  the  said  parties 
of  the  third  part  adopting  and  using  one  com- 
mon seal.  The  signature  of  any  duplicate 
copy  hereof  of  the  same  tenor  to  be  of  like 
eCreet  as  If  signed  hereto. 

"Minnie  A.  Dyer.  [Seal.] 
•^Frank  L.  Shaw.  [Seal.]" 

This  asslgimient  was  duly  adtnowledged 
by  Minnie  A.  Dyer  before  Joseph  W.  Leath- 
ers, a  Jostice  of  the  peace. 

Heard  at  the  April  term,  1907,  Snpreme 
Judicial  Court,  Washington  connty.  After 
bearing,  the  presiding  Justice  rendered  judg- 
ment against  the  defendant  trustee  for  tbe 
amount  of  the  plalntlfPs  judgment  against 
Minnie  A.  Dyer,  the  principal  defendant  In 
the  original  salt,  to  wit,  $404.67  and  costs, 
and  thereupon  tbe  defendant  trustee  except- 
ed. 

The  case  appears  in  tbe  opinion. 
Argued  before  BMBBT,  O.  J.,  and  WHITB- 
HOnSB,  flATAGB,  SPBAR,  and  KING.  JJ. 

Howard  B.  Ives,  for  plalnUfb.  WUIlam 
R.  Pattangall,  for  defendant 

KING,  J.  This  Is  an  action  of  scire  facias 
founded  npon  an  original  trustee  process 
brought  by  the  plaintiffs  against  Minnie  A. 
Dyer,  as  prindpal  defendant,  and  Frank  L. 
Shaw,  trustee. 

Hm  UuetB  and  drcnmstances  leading  up  to 
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^ttiese  pipceedlngs  IB  scire  facias,  as  shown 
by  the  record,  briefly  stated,  are  as  follows: 

Prior  to  October  9,  1899,  Minnie  A.  Dyer, 
of  MUbrldge,  Me.,  owning  a  store  and  Bto<^ 
of  merchandise,  was  carrying  on  business 
under  the  immediate  management  of  her  hus- 
band. Domestic  difllcnltles  resulted  In  a  sep- 
aration. Investigation  revealed  to  her  that 
her  liabilities  exceeded  her  assets. 

An  attachment  against  her  proper^  was 
made,  and  other  salts  and  attachments  were 
threatened. 

In  this  situation,  after  conference  with  her 
attorneys,  Messrs.  Pattangall  &  Leathers, 
she  made  on  the  6th  day  of  October,  1809,  a 
written  assignment  of-  all  her  attachable 
property  to  the  defendant  for  the  benefit  of 
sudi  of  her  creditors  as  should  assent  there- 
to within  60  days.  This  assignment  Mr. 
Shaw  accepted  and  signed.  The  defendant 
left  the  detailed  management  and  disposi- 
tion of  the  property  so  assigned  to  htm,  and 
the  settlement  with  Mrs.  Dyer's  creditors  to 
Messrs.  Pattangall  &  Leathers,  with  whom, 
however,  he  frequently  consulted  and  fully 
approved  and  adopted  what  his  attorneys 
did  In  the  premises.  The  plaintiffs  were  sea- 
sonably notified  of  the  assignment,  but  did 
not  assent  thereto. 

None  of  the  creditors  appear  to  have  for- 
mally assented  to  the  assignment  The  prop- 
erty was  converted  Into  money  amounting  to 
$8,780.  An  effort  was  made  to  effect  a  set- 
tlement with  the  creditors  on  a  percentage 
basis,  and  all  claims,  except  that  of  the 
plalntlfTs,  appear  to  have  been  settled  either 
by  compromise  or  as  the  result  of  prior  sulta 

On  February  0,  1900,  the  plaintiffs  served 
their  original  trustee  process  upon  the  de- 
fendant as  trustee  of  Minnie  A  Dyer.  The 
principal  defendant  was  duly  defaulted. 
The  question  of  the  trustee's  liability  upon 
his  attempted  disclosures  In  that  original 
suit  was  before  this  court  lu  Thompson  v. 
Dyer,  100  Me.  421,  62  Atl.  76.  In  which  he 
was  charged  generally  as  trustee. 

It  was  there  held  that  a  statement  of  In- 
formation received  from  his  attorneys  as  to 
their  doings  In  connection  with  the  property 
as  signed  could  not  properly  be  considered 
as  facts  disclosed  by  him,  because  he  had 
not  adopted  such  statement  as  his  own  on 
oath  In  his  disclosure,  and  that  the  deposl- 
Uoa  of  his  attorney  was  not  admissible  be- 
cause the  facts  sought  to  be  proved  by  the 
deposition  had  not  been  alleged  as  required 
by  statute.  The  court  said:  "The  result  Is 
that  upon  the  disclosure  to  which  we  are 
confined  Mr.  Shaw  must  be  charged  generally 
as  trustee.  If,  In  fact,  be  bad  no  goods,  ef- 
fects, or  credits  of  Mrs.  Dyer  in  his  hands 
either  actually  or  constructively  at  the  date 
of  the  service  of  the  writ  upon  him,  he  has 
not  yet  shown  It  by  legal  evidence  adduced 
in  the  manner  provided  by  law.  He  has  not 
yet  stated  discharging  facts  In  his  disclosure, 
nor  has  he.  yet  opened  any  door  for  the  state- 
ments of  other  i^ersons. 


"nptm  scire  facias  he  will  undoubtedly 
have  the  opportunity  to  make  as  full  and 
clear  and  detailed  a  discloaure  as  may  be 
required,  or  as  he  may  desire,  and  to  make 
the  statements  of  Mr.  Pattangall  a  part  of 
that  disclosure,  or  to  open  a  door  for  their 
admission  otherwise." 

In  answer  to  these  sdre  facias  proceedings, 
the  defendant  has  made  a  full  disclosure  un- 
der oath  in  whldi  he  states  the  amount  of 
money  received  from  the  property  assigned 
to  him,  and  qtedfles  In  detail  to  whom  and 
in  what  amounts  It  has  been  disbursed.  Al- 
though his  disclosure  reveals  that  he  relied 
upon  Informatlw  furnished  him  by  his  attor- 
neys as  to  many  of  the  details  and  facts  dis- 
closed by  him,  yet  he  states  on  oath  bis  be- 
lief In  the  truth  of  that  Information,  adopts 
It  as  bis  own,  and  declares  ttuse  details  and 
facts  to  be  true. 

He  has  now,  we  think,  properly  disclosed 
those  facts  as  to  the  disbursement  of  the 
funds  received  by  him  as  assignee  which  the 
court  could  not  consider  In  his  former  dis- 
closure. 

At  the  April  term,  1907,  after  hearing  up- 
on this  disclosure,  the  presiding  Justice  ren- 
dered Judgment  against  the  trustee  for  the 
amount  of  the  plaintiffs'  Jndgmrat  against 
the  principal  def^dant,  9404.67,  and  costs. 
The  case  Is  before  this  oonrt  cm  exceptlcms 
to  that  judgment 

The  plaintiffs  In  support  of  the  Judgment 
below  claim  that  the  assignment  was  fraudu- 
lent and  void  as  to  the  assignor's  creditors, 
and  that  under  the  provisions  of  Bev.  St.  c 
88,  8  63,  the  trustee  is  chargeable  with  the 
full  amonnt  of  their  Judgment  against  the 
principal  defendant 

Nothing  appears  In  the  assignment  to  Indi- 
cate fraud.  It  Is  in  the  usual  form  of  a 
common-law  assignment  for  the  bmeflt  of 
creditors.  By  It  all  the  assignor's  pr<q;>erty, 
not  exempt  from  attachment  and  execution, 
was  conveyed  to  be  divided  pro  rata  among 
all  of  her  creditors  who  should  ass^t  there- 
to, and  reasonable  time  for  such  assent  was 
provided  for.  Such  an  assignment  If  bona 
fide.  Is  lawful.  It  is  not  contra  bonos  mores. 
Until  assailed  by  some  one  claiming  rig^bts 
against  It  under  the  provisions  of  the  bank- 
ruptcy law.  It  stands  as  a  valid  transfer  of 
the  property  described  as  conveyed  therein. 
Pleasant  Hill  Cemetery -v.  Davis,  76  Me.  289. 

But  the  plaintiffs  contend  that  this  assign- 
ment was  not  made  bona  fide,  that  the  as- 
signor Intended  thereby  to  place  her  prop- 
erty beyond  the  reach  of  her  creditors  for 
her  advantege,  and  that  su<A  fraudulent  in- 
tent is  discovered  fnun  the  circumstances 
out  of  which  the  assignment  proceeded  and 
the  subsequent  c(mduct  of  the  assignor  and 
assignee  In  relation  to  the  property  assigned. 

They  urge,  In  aigument,  as  acts  showing  a 
want  of  good  faith  In  the  asslgnmrat,  that 
the  assignee  did  not  devote  his  personal  at- 
tention to  the  performance  of  all  the  datlas 
Imposed  upon  him  by  the  asadgnment;  but 
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permitted  his  attorneys,  who  were  acting  also 
for  the  assignor,  to  attend  chiefly  to  the 
details  of  the  business;  that  no  effort  was 
made  to  secnre  the  assent  of  the  c^ltws  to 
tbe  assignment,  but,  Instead,  a  compromise 
settlement  was  solicited ;  that  some  of  the 
money  received  from  the  property  was  turn- 
ed back  to  Mrs.  Dyer;  and  that  the  attor- 
neys were  allowed  by  the  assignee  too  liberal 
compensatlou  for  their  Berrices. 

This  position  of  the  plaintiffs  that  the 
record  here  shows  that  the  assignment  was 
made  with  a  fraudulent  intent  is  untenable, 
we  think.  The  situation  and  conduct  of  the 
assignor  at  the  time  it  was  made,  and  the 
proTlslons  of  the  assignment  Itself,  refute 
and  disprove  It.  Mrs.  Dyer  was  Insolvent, 
creditors  were  attaching,  she  could  not  pay 
them,  and  In  this  extremity  she  placed  all 
of  her  property  in  the  hands  of  a  trustee  for 
the  boiefit  of  all  of  her  creditors  without  fa- 
vor or  preference,  reserving  nothing  for  her- 
self, even  for  her  immediate  necessities.  Her 
act  did  not  put  the  properly  beyond  the  reach 
of  her  creditors.  It  was  still  subject  to  at- 
tachment by  trustee  process  In  the  hands  of 
tbe  assignee  by  any  nonass^tlng  <xedltor, 
who  would  by  such  attachment  reach  all  of 
such  property  then  held  by  the  trustee,  and 
not  needed  to  satisfy  the  debts  of  any  previ- 
ously assenting  creditors. 

Neither  do  we  perceive  In  the  subsequent 
conduct  of  the  parties,  as  suggested  by  the 
plalntUEs,  any  substantial  proof  of  an  orig- 
inal fraudulent  Intoit,  or  actuating  motive, 
to  tilnder,  delay,  or  defraud  creditors.  The 
assignee  had  a  right  to  employ  others  to  as- 
sist him  in  tbe  execution  of  the  trust,  for 
whose  acts,  however,  he  became  in  law  fully 
respoDsible.  If  the  creditors  were  seasonably 
Botlfled  of  tbe  assignmeait,  and  had  an  op- 
portunity to  assent  thereto^  and  It  appears 
tliat  the  plaJntltFs  were  so  notified,  then  no 
special  duty  rested  on  either  the  assignor 
or  assignee  to  secure  such  assent 

An  Intent  to  defraud  creditors,  especially 
such  creditors  as  have  not  assented  to  the 
provisions  of  a  common-law  aasignment  for 
their  benefit,  Is  not  to  be  inferred,  we  think, 
from  snccessfal  ^rts  to  compromise  tbe 
creditor^  daima  after  such  assignment  la 
nsde. 

We  find,  therefore,  nothing  in  the  asslgn- 
ment  itself  or  in  the  situation  or  conduct  of 
the  parties  tbereto  to  Justify  the  plalntlfirs' 
claim  that  tbe  assignment  was  frauduleat 
and  void  as  to  tbe  assignor's  creditors. 

When  notified  of  the  assignment,,  the  plaln- 
tlffs  might  have  assented  thereto,  and  secur- 
ed a  pro  rata  part  of  the  property  with  oth- 
er assenting  creditors,  or  they  might  have 
attacked  the  assignment  through  bankruptcy 
proceedings  against  the  assignor,  or,  lastly, 
tbey  might  have  attached  by  trustee  process 
tbe  property  In  the  hands  of  the  assignee, 
■nd  thereby  secured  so  much  thereof  as 
vooU  not  be  needed  to  satisfy  the  debts  of 
ttnUmif  aawntlns  ciedltora»  If  any.  They 


did  nothing,  however^  for  four  months,  and 
then  summoned  the  assignee  as  trustee  of 
the  assignor.  The  rights  of  the  parties  in 
this  trustee  process  must  be  determined  by 
the  conditions  as  they  existed  at  the  time  of 
the  service  of  the  writ,  February  9,  190a 
Pleasant  Hill  Cemetery  v.  Davis,  supra. 

The  plaintiffs  did  not  assent  to  the  assign- 
ment, and  therefore  tbe  defendant  owed  no 
contractual  duty  to  them  as  such  assignee. 

If,  prior  to  the  service  of  their  writ  upon 
him,  he  had  discharged  himself  of  tbe  trust 
by  delivering  back  to  the  debtor  In  good  faith 
the  property  received,  or  by  payhig  the  pro- 
ceeds ther^f  to  her  bona  fide  creditors  In 
settlement  of  their  just  demands,  then  the 
plaintiffs  would  have  no  legal  cause  to  com- 
plain of  his  acta.  Tliomaa  v.  Goodwbi  & 
Trustees,  12  Mass.  140. 

An  examination  of  the  dlsdosure  and  oth- 
er evidence  In  the  record  shows  that  prior 
to  February  9,  1900,  the  date  of  plaintiffs* 
attachment,  the  defendant  had  paid  from  the 
$3,780  received  trotn  the  property  that  Min- 
nie A.  Dyer  assigned  to  him  by  her  orders 
to  her  bona  flde  creditors  and  to  herself  $3,- 
8S1.51,  leaving  an  actual  cash  balance  in  bis 
hands  of  $398.49:  But  there  had  been  a  prior 
trustee  process  served  upon  him  in  fovor 
of  Swift  et  al..  creditors  of  the  assignor,  in 
which  prior  proceedings  he  was  finally  ad- 
Judged  trustee  for  $216.83,  and  which  judg- 
ment was  afterward  paid  by  him  from  the 
$898.49,  leaving  but  $182.66  attachable  in  his 
hands  February  9,  1900. 

It  1^  unnecessary  to  consider  here  the  fact 
that  after  the  service  of  the  plaintiffs'  at- 
techment  tbe  defendant  also  paid  $420  to 
S.  W.  Thaxter  &  Co.,  previous  attaching 
creditors,  because  the  defendant  now  admits 
tbat  he  must  personally  lose  tbe  benefit  of 
that  payment;  the  same  having  been  made 
without  the  statutory  demand  upon  execu- 
tion necessary  to  fix  his  liability  therefor 
as  against  a  subsequent  attaching  creditor. 

The  plaintiffs  suggest  that  It  does  not  suf- 
ficiently appear  tbat  the  defendant's  liability, 
as  trustee  In  the  suit  of  Swift  et  al.,  was  le- 
gally fixed  so  as  to  afford  him  tbe  beoefit  of 
that  payment. 

From  the  whole  disclosure,  and  all  the 
evidence  in  tbe  record,  we  think  It  does  ap> 
pear  that  the  payment  to  Swift  et  al.  was 
made  because  the  defendant  was  legally  re- 
quired so  to  do.  The  plaintiffs  do  not  dmy 
this  In  their  allegations. 

It  appears  that  he  paid  It  after  a  contest 
and  hearing  in  court 

In  answer  to  a  question  whether  tbat  pay- 
ment was  made  "to  protect  you  from  lia- 
bility," he  answered  "Yes." 

Again,  the  plaintiffs  contend  that  the  de- 
fendant is  cliargeable  for  the  amounts  paid 
back  to  Mrs.  Dyer.  This  contention  would 
prevail  If  the  plaintiffs  had  become  parties 
to  the  assignment 

An  assignee,  accepting  such  an  assign- 
ment assumes  the  duty  towards  assenting 
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craditun  to  adniiulftor  the  trtut  aocoviUnff 
to  Ita  prarlsloiUL  But,'  as  to  xionasscntliig 
creditors,  he  owes  no  watb  duty.  Th^  can- 
not I^ally  oonqtlftln  If  he  (iTes  up  the  tmat 
and  returns  the  proper^  to  the  assignor, 
nnlesB  he  does  it  with  the  Intent  and  par> 
pose  thueby  to  defraud  soeh  sonassentlng 
credltOTs.  TSm  plaintiffs  here  did  not  be- 
come parties  to  this  asslgnmenL  They  are 
not  In  a  position  to  complain  becaose  the  as- 
signee prior  to  tiielr  attadunent  permitted 
Mrs.  Dyer  to  nse  scnne  of  the  pn^^erly  as* 
algned  to  Um,  onless  that  was  done  by  him 
to  deAraad  ttma.  The  record  does  not  dis- 
close any  sncb  intent  to  defraud.  Mrs.  I^- 
er  turned  ojee  to  the  assignee  all  of  her 
property  not  attadiable.  She  was  without 
any  means  of  support  Domestic  dllBcultles 
resulted  In  divorce  proceeding  by  her  agalrat 
hw  husband.  The  assignee  permitted  ber  to 
have  from  time  to  time  tor  ber  support  and 
expenses  numey  fnxn  the  property  she  had 
turned  orer  to  him,  amounting  In  all  to  $5S0. 
We  do  not  think  be  Is  chargeable  for  that 
sum  In  this  subsequent  trustee  process 
nonassentlng  creditors. 

Still  again  the  plaintiffs  contend  that  the 
counsel  fees  paid  the  assignee  should  not 
be  con^dered  a  proper  disbursement.  This 
contaitl<m  is  not  maintainable.  The  as- 
signee had  a  rl^t  to  employ  the  serrlces  of 
counseL  The  property  was  attadied  b^re 
It  was  assigned.  Other  suits  were  brou^t 
in  whldi  the  assignee  was  summoned  as  trus- 
tee. The  husband's  rights  in  the  property 
were  an  Incumbrance  upon  It,  to  be  remored 
In  some  way. 

It  tiierefore  does  not  appear  onzeaamiable 
that  defendant  did  employ  counad.  The  as* 
slgnment  provided  for  the  paymmt  of  nec- 
essary counsel  fees.  It  appears  that  the 
counsel  employed  pOTformed  substantially 
all  the  detailed  business  connected  with  the 
settlement  of  the  affairs,  looked  after  all  the 
litigation  whldi  has  followed,  and  that  the 
assignee  charged  nothing  for  hto  services. 
In  view  of  all  this,  it  cannot  be  said  that 
the  amount  paid  for  these  services  Is  excess- 
ive, or  that  its  payment  by  the  assignee  in- 
dicates an  Intent  to  dtfraud  the  plaintiffs. 

Lastly,  the  plaintiffs  question  the  author- 
ity of  this  court,  under  the  exceptions,  to 
pass  upon  the  correctness  of  the  Judgment 
below  because  the  bill  of  exceptions,  does 
not  Indicate  whether  the  decision  was  erro- 
neous in  fact  or  In  law. 

The  exceptions  in  the  case  at  bar  provide 
that  the  "writ,  evld^ice.  Including  admls- 
slwis  made  at  said  bearing  and  decree  of 
the  presiding  Justice,  are  to  be  annexed  here- 
to and  made  a  part  of  the  bill  ot  exceptiona,** 
thua  Indicating  that  the  wlwle  case  was  to 
be  considered  by  the  law  court  But  the  ex- 
c^Uons  need  not  specify  the  extent  to  whicb 
the  law  court  may  examine  the  case.  Chap- 
ter S8.  i  79.  Bev.  St,  provides:  "Whenever 


exceptions  are  takm  to  flie  ruling  and  ded- 
eloa  of  a  slutf  e  justice  as  to  the  ilability  ot 
a  trustee,  the  whole  case  may  be  re-namln- 
ed  and  detnmined  Iqr  tiie  law  court  and 
remanded  for  further  dlsdosuxe  or  otbex  pro* 
eeedlngi^  as  Jutlce  requires.**  nils  statute 
applies  alike  to  sdre  Adas  and  ori^nal  pro- 
ceedings In  trustee  ^ooees.  Brainard  v. 
Sbannw,  60  Msl  8^  was  an  action  ot  sdre 
fadas.  Under  the  exceptions  tills  court  has 
authMlty,  vre  tidnk,  to  correct  any  emr  In 
the  judgment  below  whethor  ot  law  or  of 
fact 

Our  condnslw  is  that  fbe  defendant  has 
shown  1^  his  disclosure  that  ioIot  to  Febnt 
ary  9;  1000,  the  date  of  the  servloe  upon  him 
of  the  plaitttilfii'  original  trustee  writ  be 
had  lawfully  dlscfharged  himadf  of  all  the 
pmpvrtj  recdved  him  from  Mtamle  A. 
Dyer  ezc^t  the  sum  ot  $182.68,  and  for  that 
sum  only  the  plaintiffs  should  have  judg- 
ment 

Accordingly  tbe  entry  should  be: 

ExceptliHis  sustained. 

Judgment  for  plaintiffs  for  $182.66L 


GUlTINa  et  aL  v.  HABBIN6T0N. 

(Supreme  Jndidal  Court  of  Maine.   MbxA  17, 

1908.) 

1.  BxcounoiT  ^  885*)— Sau:— BsTUBif. 

When  a  levy  of  execution  upon  land  ia 
made  by  aale  instead  of  by  extent,  a  retam  of 
such  upon  the  execution  itself  la  not  repaired 
by  the  statnto,  and  Is  not  essoitial  to  the  pat- 
wht'b  title. 

[Ed.  Note.— For  other  cases,  see  EzecutioD, 
Cent  Dig.  |  1011 ;  Dec  Dig.  I  835.*] 

2.  ExcoDTZoa  (|  819*)  — -  Bum  —  SswRirr'B 
Deeo. 

The  ledtals  by  the  officer  to  his  olBcial  deed 
to  the  poEchaser  ot  land  at  eEecntton  sale  are 
evidence  of  Us  dfdags  ia  advertising  and  aukiag 

the  sale. 

[Ed.  Note.— For  other  cases,  see  Bxeeation, 
Cent  Dig.  S  935;  Dec.  Dig.  t  819.*] 

8.  ExECDTioN     819*)  —  Sau  —  NoncB  to 

Dbbtob. 

A  recital  by  an  officer  in  such  deed  that  he 
"sent  a  notice  (to  the  judgment  debtor)  by  mail" 
fairly  and  safficlently  imports  that  be  prentid 
the  postage  as  required  by  the  stetnte.  Rev. 
St.  c.  78,  I  33. 

[Ed.  Note.— For  other  eases,  see  Bxecntion, 
Cent  Dig.  t  93S;  Dec  Dig.  t  319.*] 

(Offldal.) 

BeptHt  frtmi  Sivreme  Judicial  Court  Sag- 
adahoc County. 

Action  by  Hertwrt  W.  Cutting  and  others 
against  James  H.  Harrington.  Case  rqrart- 
ed,  and  judgment  for  plaintiffs. 

Beal  action  to  recover  a  certain  lot  or  par- 
cel of  land  at  "Rising  Sun  or  Dog  Landing, ' 
in  the  town  of  Pblppsbui^  Plea,  the  gen- 
eral Issue,  with  brief  statem^t  that  tbe  de- 
fendant "dalms  title  to  two  undivided  third 
parte  of  said  demanded  premises  and  no 
more." 
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This  action  came  on  for  trial  at  tbe  De- 
cember tenn,  1906,  Supreme  Jodldal  Court, 
Sagadahoc  connty,  at  whldi  time  the  facts 
vere  ^^reed  upon,  and  then,  by  agreement  of 
tbe  parties,  tbe  case  was  reported  to  the  taw 
court  for  that  court  to  render  such  Jndgment 
u  the  law  and  the  erid^ce  required. 

In  1874  one  Th<»naB  M.  Reed  was  seised  of 
tbe  d«nanded  premises  and  remained  seised 
of  the  same  until  his  death,  and  then,  under 
bis  will,  admitted  to  probate  In  1882,  the  tltie 
to  the  same  passed  to  his  three  nephews, 
Ftanklin  Seed,  Edwin  Beed,  and  Andrew  P. 
Seed,  In  equal  shares. 

On  September  2,  1897.  the  Bath  National 
Bank  recovered  a  Judgment  against  said 
Franklin  Beed,  then  and  tbereafterwards  a 
resident  of  Boston,  Masa,  in  the  Supreme  Ju- 
dicial Court,  Sagadahoc  county,  for  the  som 
of  $2,366.97,  d^t  and  costs,  and  on  Septem- 
ber 27,  1897,  It  seized  upon  tbe  execution 
fesned  thereon  all  the  right,  title,  and  Interest 
which  the  said  Franklin  Beed  had  on  Novem- 
ber 24, 1894,  the  date  whva  tbe  same  was  at- 
tached on  the  original  writ  In  and  to  certain 
[nrcels  of  real  estate  in  Sagadahoc  county, 
among  them  being  tbe  demanded  premises, 
and  on  October  80,  1897,  the  right,  title,  and 
Interest  of  the  said  Franklin  Beed  in  and  to 
Uie  demanded  premises  was  sold  at  sherifTs 
sale  iQMm  said  execution  and  bid  In  by  the 
said  Bath  National  Bank,  a  deed  thereof  be- 
ing ^ecnted  and  delivered  by  tbe  sherUT  to 
SBld  Bath  National  Bank  October  30.  1897. 

On  Angnst  25, 1898,  tbe  said  Bath  National 
Bank  recovered  a  jndgment  In  the  said  Su- 
preme Judicial  Court  against  said  Andrew  F. 
Beed,  then  and  tbereafterwards  a  resident  of 
BoBtmi.  Mass..  for  the  sum  of  |2,629.63.  debt 
and  costs,  and  on  September  22,  1898,  It 
seized  upon  the  execution  issued  thereon  all 
the  right  title,  and  Interest  which  the  said 
Andrew  F.  Reed  had  on  S^tember  13,  1895, 
the  date  when  the  same  was  attached  on  the 
original  writ  In  and  to  certain  parcels  of  real 
estate  In  Sagadahoc  county,  among  them  be- 
ing tbe  said  demanded  premises,  and  on  Oc- 
tober 31,  1898.  the  right,  title,  and  Interest  of 
the  said  Andrew  F.  Beed  In  and  to  the  de- 
manded premises  was  sold  at  sheriff's  sale 
upon  said  execution  and  bid  In  by  the  said 
Bath  National  Bank,  a  deed  thereof  being 
execnted  and  delivered  by  tbe  sheriff  to  said 
Bath  National  Bank  October  31,  1898. 

Tbe  defendant's  title  to  tbe  two  undivided 
thirds  of  tbe  demanded  premises  depended 
upon  the  validity  of  the  two  aforesaid  execu- 
tion sales ;  the  plalntUf  contending  that  there 
was  not  snffldent  1^1  evidence  that  the  sher- 
iff gave  to  tbe  judgment  debtors  tbe  personal 
notices  of  the  sales  provided  by  statute. 

Tbe  sberUTs  return  of  sale  on  the  execu- 
tion against  said  Franklin  Beed,  so  far  as 
tbe  same  relates  to  the  {wrsonal  notice  given 
to  said  Franklin  Beed,  Is  as  follows:  "And 
OQ  tbe  same  27th  day  of  September,  A.  D. 
1867,  being  more  than  thirty  days  before  the 
time  appointed  for  the  sale  hereafter  men- 
ttooed,  X  mat  to  the  Mid  Fzmnklln  Beea  a 


notice  in  writing  that  said  right,  title,  and  in- 
terest would  be  sold  by  pubic  atcctlon  on  the 
90th  day  of  October,  1897.  at  10  o'clock  In  the 
forenoon  at  the  sheriff's  office  In  Bath,  In 
said  county."  etc.  The-  execution  against 
said  Andrew  F.  Reed  was  not  returned  to 
the  office  of  the  derk  of  courts,  and  the  rec- 
ord does  not  disclose  that  the  sheriff  ever 
made  any  return  of  sale  thereon. 

The  sheriff's  deed  of  the  demanded  prem- 
ises sold  on  the  ^ecution  against  tbe  said 
Franklin  Reed,  so  far  as  the  same  relates  to 
the  personal  notice  of  sale  given  to  the  said 
Franklin  Reed,  contains  a  recital,  as  fol- 
lows: "And  whereas,  on  the  twen^-seventh 
day  of  September,  A.  D.  1897,  I  sent  to  the 
said  Franklin  Beed  a  written  notice  by  mall 
that  on  the  thirtieth  day  of  October,  A.  D. 
1897,  at  10  o'clock  In  the  forenoon,  at  the 
sheriff's  office  in  the  city  of  Bath,  In  the  said 
county  of*  Sagadahoc,  said  right,  title,  and 
interest  of  the  said  Franklin  In  and  to  the 
real  estate  aforesaid  would  be  sold  at  public 
auction,  said  notice  baring  been  given  at 
least  thirty  days  before  said  time  appointed 
for  tbe  sale."  The  sheriff's  deed  of  tbe  de- 
manded premises  sold  on  the  execution 
against  the  said  Andrew  F.  Reed  also  con- 
tains a  similar  recital  differing  only  In  the 
necessary  change  In  name  and  dates. 

Bev.  St  c.  78,  }  33.  prescribing  the  notices 
to  be  given  by  tbe  officer  when  real  estate  has 
been  seized  on  execution  and  Is  to  be  sold  at 
public  auction,  reads  as  follows:  "Tbe  of- 
ficer In  Boch  case  sliall  give  written  notice  of 
the  time  and  place  of  sale,  to  the  debtor  in 
person,  or  by  leaving  the  same  at  tils  last 
and  usual  place  of  aI>ode,  if  known  to  be  an 
inhabitant  of  the  state,  and  cause  It  to  be 
posted  In  a  public  place  In  the  town  where 
tbe  land  lies,  and  In  two  adjoining  towns. 
If  80  many  adjoin;  and  If  the  land  is  situated 
In  two  or  more  towns,  then  In  each  of  those 
towns,  and  In  two  towns  adjoining  each  of 
them;  and  If  tbe  land  Is  In  two  or  more  coun- 
ties, an  officer  In  either  county  may  sell  the 
whole  right.  When  the  land  is  not  wltbln 
any  town,  tbe  notice  shall  be  posted  In  two 
public  places  of  the  sblre  town  of  the  county 
In  wbich  tbe  land  lies,  Instead  of  tbe  posting 
aforesaid.  When  tbe  debtor  Is  not  a  resi- 
dent of  such  county,  the  personal  notice  may 
be  forwarded  to  him  by  mall,  postage  paid; 
all  to  be  done  thirty  days  before  the  day  of . 
sale.  The  notice  shall  also  be  published  for 
three  weeks  successively  before  tbe  day  of 
sale,  in  a  newspaper  printed  In  whole  or  in 
part  In  such  county.  If  any,  otherwise  in  tbe 
state  paper." 

Tbe  case  Is  stated  In  tb'e  opinion. 

Argued  before  EMERY.  C.  J.,  and  WHITE- 
HOUSE.  SAVAGE,  SPEAR,  CORNISH,  and 
KINO,  JJ. 

Staples  &  Olldden,  for  plaintiffs.  George 
B.  Hughes,  for  defendant 

BMBRT,  C  J.  Real  action  on  report 
The  eootrorersy  Is  mvx  two  undivided  thirds 
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of  tbe  demanded  land  wblch  the  defendant 
dalma  under  lev;  of  execution.  The  judg- 
ment and  the  execution  are  admitted  to  be 
valid.  The  lery  was  by  aale  of  the  land  un- 
der what  Is  now  Rev.  8t  c.  78.  |  32  et  seq. 
The  only  objection  urged  against  the  validity 
of  the  Bale  and  its  efficacy  to  pass  the  title 
to  the  purchaser  is  that  there  is  not  sufficient 
l^al  evidence  that  the  officer  gave  to  the 
Judgment  debtor  the  notice  of  salO'^trovlded 
by  the  statute. 

The  plaintiffs  claim  that  the  only  compe- 
tent evidence  ot  such  notice  Is  tbe  return  of 
the  officer  upon  the  execution,  which  return 
in  this  case  may  be  conceded,  arguendo  at 
least,  not  to  show  sufficient  notice.  But,  as 
was  said  by  this  court  in  Caldwell  v.  Blake, 
69  Me.  458,  at  page  470:  "Where  an  extent 
is  made  upon  lands,  the  return  of  the  officer 
must  be  seasonably  made  and  recorded.  Not 
so  where  property  Is  sold  upon '  execution. 
The  statute  does  not  require  It,  and  the  de- 
cisions are  that  'the  purchaser's  title  is  not 
dependent  on  the  performance  of  this  duty 
by  the  officer.  The  purchaser  has  no  control 
over  the  officer,  and  is  not  prejudiced  by  a 
deficient  or  incorrect  return,  nor  by  the  en- 
tire absence  of  any  return  whatever.'  "  The 
giving  the  notice  of  sale,  and  how  given,  may 
be  proved,  prima  fade  at  least,  by  the  of- 
ficer's recitals  in  his  official  deed  to  tbe  pur- 
chaser.   Wlgmore  on  Evidence,  S  1664. 

In  his  official  deed  in  this  case  the  officer 
recited  tiiat  he  "aeait  to  the  [judgment  debtor, 
naming  him]  a  written  notice  by  mail"  of  the 
time  and  place  of  sale ;  the  debtor  not  being 
a  resident  of  the  county  in  which  the  land 
lay.  The  statute  (section  SS)  provided  that 
in  such  case  the  notice  might  be  "fo'rwarded 
to  him  (the  debtor)  by  mall,  postage  paid." 
The  plaintiffs  contend  that,  even  If  the  re- 
citals are  evidence,  the  omission  of  the  words 
"postage  paid"  from  the  recital  is  fatal,  and 
that  because  of  that  omission  the  purchaser 
acquired  no  title. 

In  cases  of  levy  upon  land  by  extent 
(where,  Instead  of  being  sold  at  public  sale 
after  public  notice,  the  land  was  transferred 
direct  to  the  judgment  creditor,  as  was  form- 
erly the  practice  In  Maine  and  other  New 
Ei^Iand  states),  it  was  generally  held  that 
the  officer's  return  of  his  doings  must  be 
drawn  with  fiullness  and  exactness.  Infer- 
ences and  presumptions  were  allowed  little, 
if  any,  force.  Such  has  been  the  rule  of 
constructioa  In  this  state  In  such  cases.  We 
do  not  think,  bowever,  that  those  decisions 
control  the  declsitm  of  cases  like  this,  where 
the  land  is  sold  at  public  sale  after  ample 
public  notice.  Indeed,  It  Is  very  generally 
held  In  the  other  states  that,  when  a  sale 
upon  execution  Is  actually  made  and  a  deed 
executed  and  delivered  to  the  purchaser,  no 
evidence  of  notice  of  the  sale  having  been 
given  need  be  adduced  by  him  in  support  of 
his  title.  In  Freeman  on  Executions  (3d 
Ed.)  §  286,  the  learned  author,  with  many 
citations  of  anthorltleSf  says:   "A  very  de- 


cided preponderance  of  tbe  aulhoritiefl  main- 
tains this  pr(q)o6ition:  That  the  statutes  re- 
quiring notice  of  the  sale  to  be  given  are 
directory  merely,  and  that  the  failure  to 
give  such  notice  cannot  avoid  the  sale  against 
any  purchaser  not  himself  In  fault  This 
rule  has  been  applied  in  cases  where  the 
purchaser  was  aware  of  the  deficiency  of  the 
notice,  and  seems  applicable  in  all  cases  In 
which  the  absence  of  tbe  notice  was  not  oc- 
casioned by  some  fraud  or  collusion  of  which 
the  purchaser  had  notice,  or  in  wblch  he  par- 
ticipated." Tbe  theory  seems  to  be  that, 
while  the  officer  Is  responsible  to  any  par^ 
ty  harmed  by  the  absence  or  Insufficiency  of 
tbe  prescribed  notice  of  sale,  the  sale  Itself 
cannot  be  collaterally  avoided  thereby.  Sec- 
tion 338.  The  purchaser  at  an  execution  pub- 
lic sale  or  bis  grantee  is  not  In  the  same  re- 
lation to  the  jG^ment  debtor  as  is  the  Judg- 
ment creditor  taking  the  debtor's  land  direct 
to  himself  by  extent  Their  titles  are  dif- 
ferent In  origin  and  nature.  The  purchaser 
may  have  the  benefit  of  reasonable  Inferences 
and  presumptions  In  reading  the  officer's 
recitals  of  his  doings  without  conflicting  with 
the  strict  rule  in  cases  of  levy  by  extent 
Section  839  of  Freeman  on  Executions.  Thus 
In  Wood  V.  Morehouse,  45  N.  T.  36S,  where 
one  question  was  whether  Uie  officer  had 
given  tbe  proper  notice  of  an  execution  sale, 
tbe  court  held  that,  In  the  absence  of  evidence 
to  tbe  contrary,  it  was  to  be  presumed,  under 
the  maxim  "Omnia  pnesnmimtor  rite  esse 
acta,"  that  the  officer  gave  the  proper  notlt'e. 
Other  cases  to  the  same  effect  are  cited,  by 
Freeman  in  the  section  339  above  cited. 

In  this  state,  also,  tbe  strict  nule  applied 
to  returns  of  levy  by  extent  has  been  relaxed 
in  cases  of  levy  by  sale.  In  Bailey  v.  Myrlck, 
00  Me.  171,  the  statute  required  the  notice  of 
sale  to  be  published  In  some  "public  news- 
paper." The  officer  returned  that  he  had 
published  the  notice  in  "a  newspaper,"  omit- 
ting the  word  "public."  Tbe  court  held  that 
It  sufficiently  appeared  that  the  statute  was 
compiled  with ;  that  the  word  "newspaper" 
Imported  publicity.  In  Millett  v.  Blake.  81 
Me.  531,  18  AU.  293,  10  Am.  St  Rep.  275, 
the  jud^ent  debtor  was  described  In  the  ex- 
ecution as  residing  in  Lagrange.  In  his  re- 
cital of  sending  a  notice  by  mall  the  officer 
did  not  state  that  be  directed  it  to  the  debt- 
or at  Lagrange.  Tbe  court  held  that  such  a 
direction  could  be  Inferred,  saying  (page  535 
of  81  Me.,  page  294  of  18  Ati.  [10  Am.  St 
Rep.  2751)-  "Something  may  be  Inferred  as 
to  the  correctness  of  the  action  of  a  public 
officer  when  the  law  requires  talm  to  do  a  cer- 
tain act" 

In  the  case  at  bar,  as  already  stated,  tbe 
statute  provided  that  tbe  notice  to  the  debtor 
might  be  "forwarded  to  him  by  mall  postage 
paid."  Tbe  officer  recited  he  "sent  to  tbe 
said  [debtor]  a  written  notice  by  mall."  Tak- 
ing Into  account  the  1^1  presumption  "as  to 
the  correctness  of  the  action  of  a  public  of- 
ficer whea  the  law  nqnires  him  to  do  a  cer- 
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tain  tet;*  w  wab  done  In  HUlett  t.  BUkB, 
anpra,  we  think  It  a  f^lr,  and  even  obvious, 
inference  that  the  officer  prepaid  the  postage. 
It  was  at  the  time  (1897  and  iSdS)  well 
known  that  under  the  postal  laws  and  regnla- 
tltms  mall  matter  wovld  not  be  forwarded 
without  prepayment  of  postage.  It  had  then, 
as  now,  become  a  fixed  habit;  e^tedally 
among  bn^ness  men  and  offldals,  to  prepay 
postage  by  means  of  affixing  a  stamp.  Any 
(me  then  asserting  he  had  **Bent  mall"  a 
letter  ox  docnmoit  would  have  been  univer- 
sally understood  as  asserting  that  he  had 
done  everything  required  to  insure  Its  betlkg 
forwarded,  Including  prepayment  of  postage 
as  well  as  depositing  the  letter  In  the  proper 
post-office  receptacle.  If  convinced  that,  In 
fact  be  had  not  prepaid  the  postage,  be 
would  have  retracted  his  assertion  that  he 
bad  "sent"  the  letter.  The  single  word 
"mailed,"  as  used  by  a  notary  In  bis  certifi- 
cate, is  held  to  Imply  that  the  requisite  post* 
age  was  prepaid.  Rolla  State  Bank  v. 
Pezoldt.  95  Mo.  App.  404.  68  S.  W.  61  Tbe 
words  "sent  by  mall"  would  seem  to  be  of  as 
strong  Import  In  any  connection. 

We  find  no  previous  decision  of  this  court 
In  cases  of  levy  by  sale  compelling  us  to  con- 
strue the  officer's  redtals  In  this  case  so 
strictly  and  technically  as  the  plaintiffs 
would  have  us.  In  Pratt  v.  Skolfleld,  45  Me. 
386,  where  the  officer's  deed  was  held  defect- 
ive for  want  of  auffidrat  recitals,  tbe  defects 
are  not  stated.  Hence  that  case  Is  no  guide. 
£ren  in  the  cases  of  levy  by  extent,  no  re- 
turn  has  been  adjudged  Insufficient  because  of 
an  omission  like  this.  Granting  that  the 
ooort  should  be  critical  In  ccmstrulng  official 
returns  to  see  that  all  essentials  are  fully 
stated  or  clearly  Implied,  or  presumed  by  law, 
yet  it  would  be  hypercritical  to  bold  at  this 
day  that  an  offldat  recital  by  an  officer  that 
he  bad  "sent  a  written  notice  by  mail"  does 
not  Import  that  he  affixed  tbe  usual  stamp, 
thus  prepaying  the  postage  (that  being  his 
offldat  duty),  as  well  as  that  he  deposited  the 
doooment  In  the  proper  post-office  receptacle. 

No  other  objection  Is  made  to  the  deed  or 
recitals  In  the  deed  and  none  Is  perceived. 
It  must  be  held,  therefore,  that  the  defendant 
has  the  better  title  to  two-thirds,  and  that  tbe 
plaintiffs  can  only  have  Judgment  for  one- 
third  of  the  land. 

Judgment  for  the  plaintiffs  for  one  undivid- 
ed third  only  of  the  d«nanded  land. 


BANK  COITRS  v.  SBCURIT7  TBUST 
GO.  et  aL 

(Snpnow  Court  of  New  Hampshire.  Hfllsbot^ 

oogb.   Nov.  4,  1808.) 
1.  Bavu  ano  Bahkhiq  ft  73*)  —  Baheiho 

COBPOBATIOIVS— GaPITAIi  STOCS— NaTUBX^ 

Bights  of  CacDrroBs. 

^nie  capital  stock  of  a  corporation  doing  a 
bosinaas  Is  In  tbe  nabiie  of  collateral 


seenritr,  and  Is  for  die  beneflt  of  all  tlie-  oed- 
Iton  of  the  company. 

[Bd.  Note.— For  other  caaes,  see  Banks  and 
BanUng,  Oant  Dig.  f  IfiS;  Dee.  Dig.  I  7a*] 

2.  Bakes  and  BAircnia  (I  817*)— Tbust  Goic- 

PANIES— InsOLVSnOT- DiSTBIBUTION  OV  A8< 

sns— Savings  Dxfosxtobs— Statutes— Con* 

BTBtTiOIXON. 

Pub.  St  1901,  e.  les,  %  18,  provides  that 
trust  companies,  etc,  transacting  tee  business  of 
a  saving!  bank  shall  conduct  toe  bnsinesa  as  a 
separate  department,  and  be  amenable  to  the 
laws  governing  savings  banks.  Held,  that  the 
LeKlalatare  Intended  to  create  funds  for  the  spe* 
ciaJ  beneflt  of  depositors  In  savings  departments, 
and  that  where  a  trost  company  anthorized  to 
do  a  general  banking  and  savings  bank  busl- 
nesB  failed,  and  Its  assets  consisted  of  securi- 
ties held  under  said  section  18,  seenrities  de- 
posited with  trustees  to  secure  the  payment  of 
debenture  bonds,  and  unpledged  assets,  the  rela- 
tion between  the  different  classes  of  claimants 
of  the  funds  In  the  hands  of  the  assignee  and 
tbe  trust  company  was  that  of  debtor  and  cred- 
itor, and  that  tbe  depositors  in  tbe  savings  de* 

Krtment  as  well  as  the  holders  of  debenture 
nds  were  entitled  to  share  with  the  unsecured 
creditors  in  the  distribution  of  the  unpledged  as- 
sets as  to  so  much  of  their  claims  as  were  not 
satisfied  out  of  the  special  funds  created  for 
their  beneflt. 

[Sd  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  1 1222;  Dec.  Dig.  8  317.*} 

S.  Banks  and  Banking  (8  817*)— Insolvinct 
—Expenses  or  Aduinistbation. 

Securities  set  apart  for  the  benefit  of  de- 
positors in  the  savings  department  of  an  insol- 
vent trust  ecHnpanj  doing  a  banking  business 
most  bear  the  expense  incident  to'admiuistering' 
them,  and  the  same  is  true  of  securities  deposit- 
ed for  the  benefit  of  holders  of  debenture  bonds 
issued  by  the  company. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
BonUng.  Cent.  Dig.  S  1222;  Dec.  Dig.  8  S17.*J 


Transferred  from  Superior  Court,  Hills- 
borough County;  Stmae,  Judge. 

Proceedings  by  tiie  Bank  Commissioners 
against  the  Security  Trust  Company  and  oth> 
ers.  Petition  for  instructions  as  to  the  dis- 
tribution of  assets.   Case  dlschai^ed. 

Tbe  following  questions  were  transferred  to 
tbe  Supreme  Court: 
(1)  How  shall  tbe  funds  be  distributed? 

(2)  How  shall  the  eqienses  of  administration 
be  apiportloned? 

The  Security  Trust  Company  was  Incor* 
porated  In  1888  (Laws  1889,  p.  168,  c.  176), 
and  was  authorized,  among  other  things,  to 
do  a  general  banking  and  a  savings  bank 
business.  At  the  time  of  its  failure  in  1890 
its  assets  consisted  of  (1)  securities  held  un- 
der the  provisions  of  section  18,  c.  166,  Pub. 
St  1801;  (2)  securities  deposited  with  trus- 
tees to  secure  tbe  payment  of  several  Issues 
of  debenture  bonds;  and  (3)  unpledged  as- 
seta  There  are  three  general  dasses  of  cred- 
itors: (1)  Depositors  in  the  savings  depart- 
ment; (2)  holders  of  debenture  bonds;  and 

(3)  unsecured  creditors.  The  amount  realiz- 
ed from  the  assets  of  the  saving  department 
Is  Insuffldent  to  satisfy  the  claims  of  the  de- 
positors, tbe  amount  realized  from  the  securi- 
ties deposited  with  trustees  is  insufficient  to 
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•atlify  018  clalmi  of  bondlioKIerB,  and  the 
amount  realised  from  unpledged  aaaets  la 
Insufficient  to  satisfy  the  claims  of  ansecored 
creditors. 

Bdwln  O.  Eastman,  At^.  Oen..  for  petl- 
tloners.  George  B.  French,  for  trustees  and 
ottwrs.  Taggart,  Tattle.  Borroi^tas  ft  Wj- 
man,  tor  Walter  U.  Parker  and  others. 

TOUNO.  J.  1.  The  rdatlon  between  tiie 
dlffoent  dasses  of  claimants  of  the  funds 
In  the  handa  of  the  assignee  and  the  trust 
oompanr  la  that  of  debtor  and  creditor. 
Bank  Gonunlssloner  Banking  Co.,  74  N.  H. 
292,  87  Atl.  583.  Therefore  the  depositors  In 
tin  company's  savings  department,  as  well 
as  the  holders  ot  deb«iture  bonds,  are  en- 
titled to  share  with  the  unsecured  creditors 
in  the  dlstrlbutlw  of  the  unpledged  assets  as 
to  so  much  of  their  claims  as  are  not  satis- 
fied 1^  the  application  of  the  special  funds 
created  for  their  benefit  Bank  Commission- 
ers T.  Trust  Co.,  70  N.  H.  536,  C39,  48  Atl. 
lis.  The  defendants,  however,  contend  that 
the  rule  which  permits  secured  creditors 
whose  security  Is  insufiiclent  to  pay  their 
claims  In  full  to  share  with  the  general  cred- 
itors as  to  the  balance  <a  their  claims  has  no 
application  In  this  case  In  so  far  as  these 
depositors  are  concerned,  t)ecauBe,  as  they 
say,  when  the  Legislature  enacted  section  18, 
c  166,  Pub.  St.  1901,  It  made  two  distinct 
Institutions  of  every  trust  company  engaged 
In  the  savings  bank  business — a  savings  bank 
and  a  trust  company — and  the  rights  of  the 
creditors  of  one  of  these  institutions  to  share 
In  the  assets  of  the  other  Is  similar  to  the 
right  of  preferred  shareholders  to  participate 
in  the  distribution  of  the  corporate  assets. 
If  this  was  the  legislative  purpose.  It  follows 
that,  when  a  trust  company  sets  apart  se- 
curities having  an  estimated  value  about 
equal  to  the  amount  due  the  depositors  In 
the  savings  department,  all  the  rest  of  the 
company's  assets.  Including  not  only  the  cap- 
ital stock  and  the  profits  from  the  general 
banking  business,  but  also  the  profits  from 
the  savings  departmrat,  constitute  a  fund 
for  the  speda]  benefit  of  the  general  creditors. 
It  Is  clear  that  this  is  so;  for  under  such  a 
construction  of  the  section  the  depositors  in 
the  savings  departmoit  of  such  an  institu- 
tion are  not  permitted  to  share  In  the  dis- 
tribution of  the  general  assets  until  after  the 
claims  of  general  creditors  are  satisfied.  In 
other  words,  If  the  contention  Is  sound,  the 
section  was  enacted  for  the  special  benefit  of 
general  creditors  of  such  Institutions. 

The  major  premise  upon  which  the  def^d- 
ants  rest  their  contention  that  such  Itf  the 
proper  constractlon  of  the  section  above  dted 
is  the  pn^wsltlon  that  the  depositors  In  the 
savings  department  of  such  an  Institution  do 
not  contribute  anything  toward  the  general 
assets;  and  that  "natural  Justice"  requires 
that  those  who  do  not  omtrlbute  to  a  fund 
should  not  share  In  Its  distribution  until 


after  the  claims  of  those  who  helped  to  cre- 
ate It  have  been  satisfied.  The  minor  prem- 
ise Is  that  there  is  a  presumption  the  Legis- 
lature Intends  to  do  what  natural  Justice  re- 
quires should  be  done.  Hence  they  say  that, 
since  these  depositors  did  not  help  create  the 
general  assets,  there  Is  a  presumption  the 
L^rlBlature  did  not  intend  they  should  share 
In  their  distribution;  for  to  permit  them  to 
do  so  would  not  be  In  accordance  with  the 
dictates  of  "natural  Justice."  There  are  sev- 
eral answers  to  this  contration.  One  Is  tbis : 
Tlie  mhior  premise  overlooks  the  fact  that 
"natural  Justice"  requires  that  not  only  those 
who  help  create  a  fund,  but  also  those  for 
whose  benefit  it  Is  created,  should  share  in 
Its  distribution.  All  corporations  which  en- 
gage In  the  banking  business  have  a  paid-up 
capital.  One  purpose  of  this  capital  Is  to 
create  a  fund  available  to  pay  the  claims  of 
all  those  who  have  dealings  with  such  com- 
panies. In  other  words,  one  purpose  of  the 
paid-up  capital  of  such  an  institution  Is  to 
create  a  fund  in  the  nature  of  collateral  se- 
curity, and  this  fund  is  for  the  benefit  of  all 
the  creditors  ot  sudi  an  InstitnUon— not  for 
the  ben^t  of  a  particular  daas.  According 
to  the  view  of  the  genml  cradlton;  however, 
thdr  dalms  must  be  paid  In  fnll  out  of  this 
fund  before  any  of  it  Is  avallsble  to  ptty  tlie 
claims  of  aepotitota  in  the  uvlngB  depart- 
ment of  such  an  Inatltiition.  Another  fatal 
objectton  to  this  cmtention  Is  ttiat  the  prop- 
osltion  <m  which  it  rests  Is  not  in  acccffdance 
wltii  the  Cact  The  profits  of  tlie  savings  de- 
partmoit  of  ndi  an  Instttatlon  fo  into  and 
become  a  part  of  the  genuml  assets  Jnst  as 
much  as  the  profits  ctf  tlw  genoal  ttanklng 
business.  Ccmsequratly,  ainoe  .*^tiiral  Jus- 
tice'* reonires  that  those  who  li^  create  a 
fund  and  those  for  whose  ben^t  It  is  created 
shoold  share  In  Its  dlstribntitHi,  the  Legls- 
latnre  must  have  Intuided  that  the  deposi- 
tors In  the  savings  department  of  a  trust 
company  should  share  In  the  distrlbntlon  of 
the  general  assets  in  the  same  way  and  to 
the  same  extent  as  tiie  company's  other  cred- 
itors. Although  in  this  case,  as  In  the  case 
of  all  other  Insolvent  concwns,  the  lasses 
more  than  equal  the  capital  paid  In  by  the 
shareholders,  It  Is  not  fair  to  any  particular 
class  of  creditors  to  say  that  as  to  that  class 
It  Is  the  capital  stock  which  Is  lost,  however 
It  may  be  as  between  the  creditors  and  the 
shareholders.  Bank  Commissioners  v.  Bank- 
tag  Co.,  74  N.  H.  292.  67  Aa  583.  Aa  has 
been  seen,  the  capital  stock  Is  in  the  nature 
of  collateral  Becurltr»  and  Is  for  the  benefit 
of  ail  the  creditors  of  the  company.  Conse- 
quentiy,  when  It  comes  to  the  distribution  of 
the  assets  of  such  a  corporation  amtmg  iti 
creditors,  the  capital  8to<±  Is  treated  as  an 
existing  fund,  In  so  far  as  the  unpledged  as- 
sets are  sufficient  for  that  purpose.  Wben 
the  L^lslature  enacted  section  18,  c.  165, 
Pub.  St  1901,  It  did  not  Intend  to  make  two 
separate  Institutions  of  such  trust  comjwnles 
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u  wen  engaged  In  the  aaTlngB  bank  boal- 
nen,  bat  did  Intend  to  create-fiinds  for  tbe 
ipedal  ben^t  of  tbe  dqposlton  In  tbelr  aav- 
tagi  departmaita.  That  this  Is  so  seems 
iwrtectly  clear  from  an  examlnatlcm  of  tbe 
lecJibitloa  In  reject  to  savlDgs  bsnks.  Pub. 
St  1901.  c  165;  Laws  1808,  p.  4%  c  S2; 
Uws  189S,  pp.  449,  464,  471,  CC.  02, 105,  114 ; 
laws  1800,  pp.  Slj2,  814,  cc.  7%  74;  Laws 
1901.  p.  616,  c.  114 ;  Laws  1906,  p.  410,  c.  82. 
^QCh  an  examlnatlMt  dlsdoses  a  l^^attve 
purpose  to  protect  sndi  depositors,  er^i  at 
tbe  expense  of  the  grawral  credltns  of  sacb 
botitatlaiis.  Bbice  this  Is  80»  there  ts  a  pre- 
rampUrat  that  section  18,  c.  1^,  Pnb.  St 
19(0,  was  oiacted  to  protect  them ;  and,  as 
tboe  Is  nothing  to  robot  the  pronmptlon,  it 
mot  be  hdd  that  Hiat  was  tiie  purpose  for 
K-blch  It  wss  enacted.  Oonseqnoitly  the  se- 
^ritles  set  apart  imder  tbe  provlslinia  of  the 
sectlfm  shonid  be  treated  Jurt  as  they  wonld 
be  If  the  company  had  deposited  them  with 
a  trostee  to  secore  the  payment  of  tbe  chUms 
«( these  depositors. 

2.  It  Is  the  general  mle  that  the  expense 
laddent  to  administering  a  special  fond  Is 
a  diarge  npon  it  There  is  nothing  to  show 
that  ttM  L^lslature  Intended  a  different  rule 
shoQld  apply  In  the  case  of  funds  created 
banks  fbr  the  qiedal  ben^  of  a  class  of 
tbelr  creditors.  Since  this  Is  so,  tiie  seenrl- 
ties  set  apart  for  the  benefit  of  the  devosttors 
In  the  savings  department  ot  Uie  trust  com- 
pany must  bear  tbe  npense  Incident  to  ad- 
mhdsterlng  tbem,  and  the  same  Is  true  of 
fliose  deposited  with  the  trustees  for  the 
ben^t  of  the  holders  of  debenture  bonds^ 

Case  dlBCbarged. 

BINGHAM,  J.,  did  not  alt  The  others  con- 
onnd. 


pBISCOLIi  T.  ROLFB  et  al. 

(SnpTcme  Coart  of  New  Hampshire.  Merri- 
mack.   Nov.  4,  1908.) 

llAnEB  AND  SRTAirr  (I  278*)— INJUBIES  TO 

Sebtaitt— Failitbx  to  Wash  and  Instrtjct 
— Keouoehcb— SnmcnKOT  or  Bvideitce. 
Plaintltf,  an  inexperienced  emplo]r6,  12 
jean  old,  was  placed  at  work,  without  warning 
or  iastmction,  on  a  sanding  machine,  and  while 
attempting,  in  the  performance  of  what  he  rea- 
sonably thought  to  be  his  dnty,  to  clean  a  roll 
while  the  machine  was  in  motion  was  Injnred 
hj  hii  hand  iwing  cangbt  In  a  cylinder.  Held, 
that  a  finding  of  negligence  on  defendants*  part 
was  justified. 

[Ed.  Note.— For  other  cases,  lee  Matter  and 
Serraat,  Dae.  Dig.  8  278.*] 

Exertions  from  Superior  Court,  Merri- 
mack County. 

Case  for  negligence  by  David  F.  Drlscoll 
against  0.  M.  ft  A.  W.  Rolf&  There  was  a 
Terdict  for  plaintiff,  and  the  case  was  trans- 
ferred from  the  aaperior  court,  on  defend- 
ant's exceptions  to  tbe  doilal  of  tbelr  mo- 

•nr  other 


turns  for  a  nonsnit  and  the  direction  of  a 
verdict  In  their  favor.  Bxcevtions  overruled. 

Tbe  evidence  tended  to  prove  that  the 
plaintiff,  a  boy  12  years  old,  small  of  bis  age, 
and  of  no  experience  with  machinery,  was 
taken  by  one  of  the  defendants  from  the 
work  he  bad  been  doing,  and  put  at  work 
taking  panels  away  from  a  sanding  machine. 
Rolfe  said  to  Worthley  (tbe  man  in  charge 
of  the  Sander),  "Here  Is  a  boy  for  you  to 
work  on  the  Bander,  look  out  for  him,"  show- 
ed the  boy  how  to  take  panels  away,  and 
then  left .  The  panels  came  through  scratch- 
ed, and  Worthley  stopped  the  machine  to 
clean  tbe  front  top  roll.  The  plaintiff  sup- 
posed he  must  do  tbe  same,  and  got  upon 
the  machine  and  cleaned  the  rear  roll.  The 
panels  continued  to  come  tlirough  scratched, 
and  Worthley  began  work  on  bis  top  roll 
while  the  machine  was  In  motion.  The 
plaintiff  again  supposed  It  was  bis  duty  to 
follow  hia  superior's  example,  and  while  be 
was  attempting  to  clean  the  roar  roll  his 
hand  was  caught  by  the  revolving  sand  cyl- 
inder, which  was  located  Just  below  the  roll. 
Dp  to  the  time  of  tbe  accident  he  had  never 
seen  a  sandpaper  cylinder,  and  did  not  know 
that  tbOTO  was  any  danger  In  doing  tbe  work 
as  he  attonpted  to  do  it 

Mitchell,  Foster  ft  lake  and  Martin  ft 
Howe,  for  plaintiff.  Streeter  ft  HoUIs,  for 
defendants. 

PBIASLEB,  J.  The  case  Is  not  distinguish* 
able  In  principle  fnun  Bennett  v.  Warren,  70 
N.  H.  664,  40  Atl  105.  The  plaintiff  was 
InezpnlMiced,  did  not  know  of  die  concealed 
danger,  and  was  In  the  performance  of  what 
he  reuonably  thought  to  be  a  part  of  bia 
duty.  It  might  well  be  found  that  It  was 
negUgenoe  to  set  a  child  at  tills  work  with- 
out any  Instruction  or  warning.  The  motions 
fOr  a  nraisult;  and  that  a  verdict  be  directed 
for  the  detendfutts,  were  properly  denied. 

Exceptkms  overruled.   AU  concurred. 


KBEPE  V.  SULLIVAN  COUNTT  R.  R. 
(Supreme  Court  of  New  Hampshire.  Chestilre. 
Not.  4,  1008.) 

1.  EVIDBITCB  ({  244*)  — AnuiSBlons— COBPO- 
SATE  AOENTS. 

Declarations  of  a  person,  made  when  act- 
ing as  foreman  In  charge  of  the  track  and 
fences  of  a  railroad  company,  as  to  the  location 
ot  the  boundary  of  the  ri^t  of  way,  are  Inad- 
missiUe  as  admissions  Unolng  on  tiie  company. 

[Ed.  Note.— Fm  other  cases,  see  Evidence. 
Cent  Dig.  II  016-466;  Dec  Dig.  |  244.*] 

2.  EviOBKCK  (I  274*)  —  Hbabsat  Evidence  — 

DECLABATIONS— ADHIBSlBILnr. 

Declarations  of  a  deceased  person,  having 
the  means  of  knowledge,  without  interest  to  mis- 
represent, are  competent  on  the  question  of  the 
boundary  of  land,  whether  such  perscn  was  at 
the  time  the  owner  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Sf  1120-1134;  Dec  Dig.  |  274.*] 
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8.  BviDMCx  (S  809*)— PBOor— Fbxlxiizkabt 

ElVIDENGB— DkXAUTIOHS. 

Tbe  fact  that  a  person,  sloce  deoeased,  who 
made  declaratiMiB  aa  to  the  boandary  of  land, 
had  means  ot  knowledge  essential  to  render  the 
declarations  admiadble,  may  be  shown  by  other 
evidence  than  hit  ownezth^  til  tbe  land  at  the 
time  the  declaratloni  were  made. 

[Bd.  Note.— For  other  caaei,  see  Brldenfie, 
Dec  Dig.  I  309.«1 

4.  £^rID■KOK  (I  274*)— Hbaebat  Dtidenct— 
Deolabahonb— ADiUBsiBiLnr. 

The  declarations  of  a  deceased  peiBon  made 
when  acting  as  foreman  in  charge  of  the  track 
and  fences  of  a  railroad  company,  white  on 
the  premises,  aa  to  Uie  fooandary  of  the  right  of 
way,  are  c(»npetent  the  issne  ot  the  bound- 
ary on  the  theory  that  he  knew  where  the  bound- 
ary was. 

[Bd.  Note.— For  other  cases,  see  EivideQce, 
Gent  Dig.  U  112&-1134;  Dec.  Dig.  |  274.*] 

5.  EtIOBROE  d  274*)  —  HE4BSAT  Etidbnob  — 

Dbolabatioks— ADicXBsiBiLrrr. 

Declarations  of  a  deceased  person,  made 
when  acting  aa  foreman  in  charge  of  the  track 
and  fences  of  a  railroad  company  as  to  the 
boundary  of  the  ri^t  of  way,  are  not  inadmis- 
sible because  made  while  such  persut  was  off 
the  premises,  and  the  boundary  was  not  pointed 
ont 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  It  112^1184;  Dec.  Dig.  f  274.*] 

6.  Evidence  ((  274*}  —  Hbabsat  Evidence  — 
declabationft— adihssibilitt. 

Declarations  of  a  deceased  person  as  to  the 
boundary  of  land  are  not  inaomissible  on  the 
issue  ot  boundary  because  he,  at  tbe  time  the 
declarations  were  made,  owned  adjacent  land, 
the  objection  of  interest  going  only  to  the  weight 
of  tbe  declarations. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  J>ig.  K  1129-1184;  Dec  Dig.  S  274.*] 

7.  BouNDAsxES  (§  85*)— Evidence. 

Where,  on  the  issue  of  the  boundary  of  a 
railroad  rijrht  of  way  it  did  not  appear  that 
stone  bounds,  alleged  to  have  been  set  along  a 
ccmter  line  of  the  right  of  way,  were  set  along  a 
line  aa  surveyed,  or  that  the  line,  as  surveyed, 
was  the  center  line  of  tlie  right  of  way,  and  it 
was  not  shown  that  the  track  was  so  construct- 
ed that  its  center  line  coincided  with  the  center 
line  of  the  right  of  way,  the  evidence  as  to  tbe 
setting  of  stone  bounds  was  immaterial, 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  I  35.*] 

&  ElviDBHCE  (S  605*)— Opinion  Etidbnce. 

The  location  of  the  boundary  of  a  railroad 
right  of  way  and  the  place  where  a  curve  in 
the  original  lay-out  of  the  main  line  began  are 
not  subjects  concerning  which  an  expert  may 
give  his  opinion,  and  an  engineer,  though  pos- 
sessing expert  knowledge  and  knowledge  of  data 
fumisaed,  is  not  competent  to  give  hu  opinion, 
but  tbe  data  and  details  of  a  surrey  are  anffi- 
cient  to  enable  the  jury  to  determine  the  Ques- 
tion. 

[Ed.  Note.— For  other  eases,  lee  Drld«iee, 

Dec.  Dig.  i  505.*] 

9.  Evidence  (8  470*)— OpiKion  Btidehce— 

ADMISBIBIUrr. 

When  it  is  supposable  that  jurors  can  form 
a  correct  judgment  without  the  aid  of  the  opin- 
ion of  others  from  facts  stated,  the  opinions  of 
others  are  not  as  a  general  rule  admissible  In 
evidence. 

[Ed.  Note.— For  other  cases,  sea  Evidence, 
Dec.  Dig.  f  470.*] 


10.  EviDxifci  <t  606*)— OpimoN  Etidbnob— 

ADHISSIBILnr. 

Where  an  expert  had  made  a  survey  for 
the  purpose  of  aacertaining  the  location  of  a 
disputed  boundary,  and  in  testifying  he  stated 
the  data  made  use  of  in  tiis  survey,  and  the 
work  done  in  pursuance  thereof,  and  tbe  sur\'ey 
diowB  the  locatl<«  of  tbe  boundary  on  the 
ground,  his  opinion  aa  to  the  location  of  the 
boundary  is  Inadminlble. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dea  Dig.  |  605.*] 

11.  Appeai,  avd  Ebiob  (H  8^*)— Beview— 
Opinion  Evidence  —  Quebrons  Review- 
able. 

Whether  a  given  subject  is  one  concerning 
which  an  expert  may  express  an  opinion  is  a 
Qneetion  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  842.*] 

12.  Evidence  ({  646*)— Opinion  Bviderce— 
Exfebt  Testuiont. 

What  qualifications  are  necessan  to  en- 
title a  witness  to  testi^  as  an  expert  is  a  ques- 
tion of  law,  but  the  qu^dcm  whether  a  witness 
has  such  qualifications  Is  a  question  of  fact 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2363 ;  Dec.  Dig.  |  648.*] 

13.  Evidence  (8  174*)— Best  and  Secondabt 
Evidence. 

A  copy  of  a  plan  embodying  the  results  of 
a  survey  to  estabUsh  a  boundary  is  inadmissible 
without  showing  that  the  original  could  not  be 

produced. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  SS  661,  360;  Dec.  Dig.  |  174.*] 

14.  BoUNDABIES  (I  85*}— EVIDBRCB— Admissi- 

biutt. 

Tbe  testimony  of  a  witness  tlut  he  set  out 
an  elm  tree  a  apedfied  number  of  feet  from 
fence  posta  on  a  line  Lb  admissible  to  show  the 
location  ot  such  fence. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Dec  Dig.  I  35.*] 

Transferred  from  Superior  Goqrt,  Cheshire 
County;   Chamt>erlln,  Judg& 

Writ  of  entry  to  recover  IbbA  by  James 
Keefe  Bgalnst  the  Sullivan  Couhly  Railroad. 
There  was  a  verdict  for  defendant,  and  tbe 
cause  was  transferred  from  tbe  superior 
court  Exc^lona  sustained,  and  rercUct  set 
aside. 

Joseph  Madden,  Leonard  J.  Wdlinston, 
and  Davis  &  Davis,  for  plaintlfC.  John  E. 
Allen  and  Albln  &  Sawyer,  for  defoidant. 

BINGHAM,  J.  The  plalntlft  and  the  de- 
fendants are  adjoining  owners  of  land.  The 
location  of  the  easterly  Hue  of  the  plalntlCTs 
lot  and  tbe  westerly  line  of  tbe  defendants' 
right  of  way  is  in  dispute.  Tbe  plalntUT 
claims  It  is  located  some  four  to  six  feet 
east  of  tbe  line  where  the  d^endants  bnllt 
a  high  fence  In  1904,  and  the  defeodants 
claim  that  tbe  high  fence  Is  on  the  true  line. 
The  right  of  way  was  surveyed  and  laid  out 
in  1847.  Its  westerly  line  as  then  surveyed 
la  tbe  plaintiff's  true  east  line.  Tliere  was 
evidence  that  in  1870  the  defendants  bnilt  a 
fence  some  six  feet  east  of  the  one  which 
they  erected  In  1904;  that  th^  were  main- 
taining It  at  that  place  when  the  plalntifC 
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purchased  his  lot  In  1882;  tiiat  tb»y  con- 
tinned  to  do  so  down  to  1888,  when  ther 
double  tracked  their  road,  and  put  In  a  side 
track  and  two  switches  opposite  the  plain- 
tiff's pn^rty;  and  that  it  was  then  broken 
down  or  burled  In  the  process  of  raising  the 
tra<±8  and  widening  the  roadbed.  In  1874 
one  Torpey  was  foreman  In  charge  of  the 
fences  and  tracks  on  the  section  which  pass- 
«s  the  plalntUTs  land.  He  was  then  about 
60  years  of  age,  and  had  been  foreman  for 
some  5  years.  At  this  time  he  owned  the 
premises  now  owned  by  the  plaintiff,  and  In 
the  presence  of  one  Wessnl,  a  witness  for 
tte  plalntlfr.  stated  that  the  fence  (meaning 
the  one  pnt  up  In  1870)  was  the  west  line  of 
the  right  of  way.  At  the  time  of  the  trial 
Tl^rpey  was  dead,  and  the  plaintiff  offered 
his  declaration  In  evidence  as  that  of  a  per- 
son who  was  familiar  with  things  pertain- 
ing to  the  defendants'  property  and  likely  to 
know  where  the  boundary  line  was.  and  as 
an  admission;  but  npon  the  suggestion  of 
the  defendants'  counsel  that  the  statement 
concerned  the  declarant's  own  land,  and  that 
the  Central  Vermont  Railroad  was  then  oper- 
ating the  defendants'  road  as  lessee,  the 
court  excluded  the  testimony  until  It  shonld 
be  shown  that  the  party  making  the  declara- 
tion bad  authority  to  make  it  It  also  ap- 
peared that  for  a  series  of  years  Just  before 
and  after  the  plaintiff  purchased  his  land 
one  Powers  was  foreman  in  charge  of  the 
fences  and  roadbed  on  this  section,  and  at 
the  time  of  trial  was  dead;  and  the  plain- 
tiff offered  to  show  that  before  he  purchased 
his  land  Powers,  when  upon  the  premises  of 
the  defendants,  pointed  out  to  him  the  fence 
erected  In  1870  as  the  west  line  of  the  right 
of  way.  This  evidence  was  offered  upon  the 
ground  that  the  declaration  was  that  of  a 
person  havli^  knowledge  of  the  boundary 
made  while  upon  the  property  and  In  charge 
of  it.  It  was  excluded,  and  the  defendant 
excepted. 

The  defendants  now  contend  that  the  evi- 
dence above  referred  to  was  properly  ex- 
cluded, and  for  the  following  reasons:  (1) 
Because  the  declarations  w^e  offered  solely 
as  admissions,  and  could  not  be  received  as 
such  for  the  reason  that  neither  Toipey  nor 
Powers  was  shown  to  be  an  agent  of  the 
defendants,  and.  if  they  were,  that  it  did 
not  appear  they  possessed  authority  to  hind 
the  defoidants;  (2)  because  neither  of  them 
was  shown  to  be  an  owner  of  land  as  to  the 
twundaries  of  which  their  declarations  re- 
lated and  were  material  evidence — that  the 
declarations  of  deceased  owners  only  were 
admlsBlbl&  But  the  first  position,  that  the 
declarations  were  offered  solely  as  admis- 
sions, cannot  be  sustained.  It  clearly  ap- 
pears that  the  offers  were  made  upon  two 
distinct  gnranda:  (1)  As  declarations  of  de- 
ceased persons  who  presumably  knew  where 
the  dlTi8l<m  line  between  the  plaintiff's  and 
defendants  pn^r^  was;  and  (2)  as  admls- 
«iOBi  blndliic  iipon  the  defendants.   At  ad> 


missions,  the  plaintiff  does  not  now  contend 
but  that  they  were  properly  excluded,  and 
such  Is  undoubtedly  the  law.  Oloi^h  v.  Com- 
pany. 7B  N.  H.  — ,  71  Atl.  223.  But,  as 
declarations  of  deceased  persons,  he  contends 
that  both  were  admissible;  that  proof  of 
ownwshlp  of  land  by  the  declarant  Is  ma- 
toial  <mly  as  bearing  upon  the  question 
whether  the  person  making  the  declaration 
presumably  knew  the  location  of  the  bound- 
ary in  regard  to  which  he  undertook  to 
speak  and  which  was  material  to  the  issue; 
that  such  proof  is  but  a  species  of  evidence 
bearing  upon  the  question  of  knowledge,  the 
want  of  which  may  be  supplied  by  other  evi- 
dence of  equal  weight;  that  as  to  Torpey 
the  defendants'  counsel  admitted  at  the  trial 
that  he  was  the  owner  of  the  land  now  own- 
ed by  the  plaintiff,  from  which  It  would  fol- 
low that  he  presumably  knew  Its  boimds,  In- 
dependently of  the  proof  that  he  was  the 
person  In  (^arge  of  the  defendants'  roadbed 
and  fences;  and  that,  as  to  Powers,  proof 
ot  ownership  was  unnecessary,  it  appearing 
that  he  had  for  many  years  had  charge  as 
foreman  of  the  defendants'  roadbed  and  fen- 
ces on  their  right  of  way  past  the  plaintiff's 
premises,  and  therefore  presumably  knew  its 
bounds. 

In  Adams  v.  Stanyan.  24  M.  H.  405,  417, 
the  law  upon  this  question  Is  stated  as  fol- 
lows: "The  declarations  of  deceased  per- 
sons who  were  so  situated  as  to  have  the 
means  of  knowledge,  and  had  no  Interest  to 
misrepresent,  are  competent  evidence  upon  a 
question  of  boundary,  whether  the  same  per- 
tains to  public  tracts  or  private  rights."  It 
Is  true  that  in  this  case  the  declarant  was 
the  owner  of  land,  and  that  the  location  of 
one  of  Its  bounds  was  material  evidence  upon 
the  question  of  the  location  of  the  line  be- 
tween the  parties  to  the  snlt;  but  It  Is  ap- 
IHirent  that  the  court  regarded  the  fact  of 
ownership  merely  as  evidence  disclosing  thdt 
the  declarant  was  "so  situated  as  to  have  the 
means  of  knowledge."  The  same  view  Is 
presented  In  Lawrence  v.  Tennant,  64  N.  H. 
S32,  541,  15  Atl.  643,  546,  where  Judge  Blod- 
gett  says:  "The  Interests  of  F.  Sanborn  and 
B.  M.  Towie,  as  the  respective  owners  of 
adjacent  lots,  the  common  tonndary  of  which 
was  unquestioned,  showed  a  strong  probabll- 
1^  that  they  had  knowledge  of  that  bound- 
ary." And  In  Lane  v.  Hill.  68  N.  H.  275.  44 
Atl.  893,  73  Am.  St.  Rep.  591,  it  was  held  that 
the  declarations  of  a  testator  as  to  the  con- 
tents of  a  lost  will  were  admissible  to  prove 
its  contents,  clearly  recognizing  that  proof  of 
probable  knowledge  on  the  part  of  a  declar- 
ant may  be  satisfied  by  other  evidence  than 
the  ownership  of  land.  Judge  Parsdns  there 
says  (page  281  of  68  N.  H.,  page  306  of  44 
AtL  [73  Am.  St  Rep.  591]) :  "The  objecUon 
to  the  evidence  Is  that  it  Is  hearsay,  not 
open  to  cross-examination,  and  not  glv«i  un- 
der the  sanction  of  an  oath.  The  declara- 
tion, however.  Is  that  of  a  person  now  de- 
ceuiedf  having  the  means  of  knowledge  wlth- 
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out  Interest  to  mlmpment,  and  Is  the  best 
evidence  of  which  the  case  lii  capable;  Betts 
T.  JactaKn,  6  Wend.  (N.  T.)  178.  It  Is  dlffl- 
cnlt  to  see  (m  what  ground  the  reason  ot  the 
admdnlon  ot  the  erldrace  of  dedaratUMu  of 
deceased  penons  hi  cases  of  dlspnted  bound- 
ary, which  Is  imt  npott  Qie  ground  that  It  Is 
the  best  erldoice  of  which  the  case  Is  ca- 
pable, does  not  aM>l7  to  casee  like  the  pres- 
ent Lawrraice  t.  Tennant,  64  N.  H.  6^  16 
AU.  543;  Nutter  t.  Tucker,  67  N.  H.  186, 
80  Atl.  862,  68  Am.  St  Rep.  647.  TO  admit 
the  declaration  of  a  deceased  person  In  one 
class  of  cases  because  it  Is  the  best  evidence 
of  which  the  case  Is  capable,  permitting  the 
Jury  to  Judge  of  the  interest  of  the  declarant 
as  bearing  upon  the  weight  of  his  testimony 
(Lawrence  r.  Tennant,  supra),  and  to  ex- 
clude the  declaration  of  the  deceased  person 
in  this  case,  would  be  to  establish  a  particu- 
lar rule  of  evidence  for  a  special  class  of 
cases,  for  which  no  good  reason  can  be  giv- 
en." To  the  same  effect  see  Smith  v.  Pow- 
ers, 15  N.  H.  546,  563 ;  Lawrence  v.  Haynes, 
5  N.  H.  33.  20  Am.  Dec.  654  ;  2  Wig.  Br.  S 
1563 ;  1  Or.  Ev.  S  140a.  The  declaration  of 
Torpey  was  not  rendered  inadmlaslble  be- 
cause It  was  made  off  the  land  and  the 
boundary  referred  to  was  not  pointed  out 
(Lawrence  v.  Tennant,  64  N.  H.  542,  15  Atl. 
643;  Smith  v.  Forrest  49  N.  H.  220.  237). 
nor  on  the  ground  of  Interest  because  be  was 
a  former  owner  of  the  plalnUfTs  land.  The 
objection  of  interest  goes  to  the  weight  of 
the  evidence,  and  not  to  Its  competency. 
Nutter  V.  Tucker.  67  N.  H.  185,  80  AU.  352, 
68  Am.  St  Rep.  647 ;  Wood  v.  FIske.  62  N. 
H.  173 ;  South  Hampton  v.  Fowler,  54  N.  H. 
197,  200. 

In  1847  a  line  of  road  known  as  the  "Bel- 
lows Falls  Branch,"  connecting  with  the  main 
line  of  the  defendants'  road  several  hundred 
feet  south  of  the  plalntHTs  premises  and  ex- 
'tendlng  southwesterly  across  the  Connecticut 
river  to  Bellows  Falls,  Vt,  was  constructed. 
In  1881  stone  bounds  were  set  along  the  road 
on  lines  claimed  by  the  defendants  to  be  the 
center  lines  of  the  rights  of  way  as  surv^ed 
and  laid  out  In  1847  and  1849.  Tbey  were 
set  1,000  feet  apart  beginning  with  the 
branch  line  at  the  northeasterly  end  of  the 
bridge  over  the  Connecticut  river,  thence  In 
a  northerly  direction  along  that  line  to  the 
main  line,  and  thence  on  the  main  line  sev- 
eral miles  north  of  the  plaintiff's  premises. 
In  support  of  their  contention,  and  subject 
to  the  plaintiff's  exertion,  the  defendants 
called  one  Clark,  who  worked  for  them  as  a 
civil  engineer  In  1881  on  these  Hues ;  and  In 
reply  to  the  question,  "Did  yon  set  bounds— 
what  did  you  do  with  reference  to  setting 
bounds  along  the  line  of  the  Sullivan  Coun- 
ty Railroad?"  he  answered:  "I  made  a  sur- 
v^  from  what  Is  now  the  Iron  bridge,  along 
the  track  through  what  they  call  'Cbapln's 
swltdi,*  along  iqt  by  Dutchman's  crossing, 
fallowing  the  tra<±  vp  to  Charlestown  and 
idttanatelr  eontlnalng  It  to  Wlndaor."  The 


witness  also  teatUed  that  Oie  centw  Une  oT 
Uie  new  bridge  is  on  the  omter  line  of  the- 
old  one,  and  that  the  coiter  line  of  the 
bridge  Is  the  center  line  of  the  track,  ez- 
cept  for  a  distance  at  the  south  end  at  ttie 
bridge,  whldi  is  on  a  curve.  The  material- 
ity of  this  evldoftce  is  not  apparent  and.  un- 
less Biq)plemented  hy  other  evidence.  It 
would  seem  tliat  Its  only  efltect  must  have 
been  to  mislead  and  confuse  the  Jury.  It 
does  not  appear  that  the  stone  bounds  w^re- 
set  al<mg  the  line  which  the  witness  survey- 
ed, or.  If  they  wwe,  that  the  line  he  survey- 
ed was  the  center  line  of  the  defendants* 
right  of  way  on  the  brandi  laid  out  In  ISld, 
or  of  the  r^ht  of  way  on  the  main  line  a» 
laid  ont  in  1847 ;  and,  while  the  tracks  may 
have  been  so  constructed  that  their  center 
Hues  coincided  with  the  center  lines  of  the 
rights  of  way,  the  fact  whether  they  were  so- 
constructed  past  the  plaintiff's  premises  de- 
pends upon  proof,  of  which,  so  far  as  this 
case  discloses,  there  was  none. 

There  was  a  curve  In  the  original  lay-out 
of  the  main  line,  known  In  the  case  as  the 
"2.80  curve,"  and  <me  of  the  questtons  In 
dispute  was  as  to  where  it  ctmimenced.  The 
plaintiCT's  evidence  was  that  prior  to  the 
time  he  bought  his  land,  and,  when  the  road 
had  but  a  single  track,  the  curve  began  some 
distance  south  of  the  southeast  comer  of  his- 
land  and  at  Elm  street  and  that  later,  wben, 
the  double  track  was  put  In,  it  was  changed, 
and  began  further  north  and  opposite  the 
southeast  comer.  Upon  this  question  the  de- 
fendants called  certain  witnesses,  who  qual- 
ified as  civil  engineers,  and  were  allowect 
to  testify,  subject  to  the  plalntitTs  exertion, 
where  In  their  Judgment  the  point  of  curva- 
ture commenced,  and  also  whether  In  their 
Judgm^t  the  fence  erected  In  1904  was  up- 
on the  true  line  between  the  plalntifTs  laud 
and  the  defendants'  right  of  way.  This  was 
error.  The  location  of  the  true  line  between 
the  parties  and  the  place  where  the  curva- 
ture b^n  were  not  subjects  In  r^ard  to- 
whlch  the  opinions  of  engineers  could  be  giv- 
en In  evidence.  Although  an  engineer's 
knowledge  gained  from  study  and  experience- 
In  his  profession,  taken  in  connection  with, 
the  data  furnished  by  the  plan  of  1^7,  would 
aid  him  In  making  a  resurvey  of  the  de- 
fendants' right  of  way  and  In  ascwtainine 
the  location  of  its  west  boundary,  neverthe- 
less it  Is  difficult  to  see  why  a  Jury  may  not 
be  capable  of  Judging  whether  the  bounA 
thus  located  Is  the  true  bound  wltbont  the- 
ald  of  the  opinion  of  the  engineer  upon  the 
question,  the  data,  and  details  of  the  resur- 
vey having  been  laid  before  them.  And; 
what  is  trae  of  the  location  of  the  west 
boundary  Is  true  of  the  point  of  the  com- 
mencranent  of  the  curve. 

In  Leigbton  v.  Sargent  81  N.  H.  119,  133,. 
64  Am.  De&  328,  it  Is  said:  "When  It  la 
supposable  that  Jurors  can  form  a  etwrect 
judgment  or  opinion  without  the  aid  of  tb» 
opinl<m  of  othen  from  facts  stated^  the  oftia- 
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kma  of  otbera  are  not  as  ft  general  rule  to 
be  rec^Ted  In  evidence.*'  We  think  this  Is 
the  mle  aiiplicable  to  this  case^  and  we  are 
conflnned  In  this  Tiew  of  the  law  the 
method  commonly  pursued  In  the  examina- 
tion of  witnesses  who  hare  anallfled  as  en- 
gineers. According  to  this  prsctice,  an  en- 
gineer who  has  made  a  snnrey  for  the  pur- 
pose of  ascertaining  the  location  of  a  dis- 
puted boundary  is  required  to  state  the  data 
made  nse  of  tn  his  surr^,  the  work  done 
In  pursuance  tbeteott  and  where  bis  surrey 
diowa  the  bound  or  point  In  question  to  be 
located  upon  the  ground.  Where  sucA  a 
course  has  beea  pursued.  It  would  not  seem 
that  a  Jury  would  be  likely  to  prove  Incapa- 
ble of  forming  a  correct  Judgment  as  to  the 
locatl<m  of  the  true  bound  without  the  aid 
of  the  <9lnion  of  the  engineer.  Tlie  finding 
of  fact  In  the  superior  court  that  the  subject- 
matter  In  regard  to  which  the  engineers 
were  allowed  to  give  tbeir  opinions  as  ex- 
perts was  sudi  as  to  mal»  expert  testimony 
admissible  Is  unimportant  Whether  a  giv- 
en subject  is  one  concerning  which  an  ex- 
pert may  express  an  opinion  is  a  question 
of  law.  Jones  t.  Tucker,  41  N.  H.  647,  640; 
Dole  T.  Johnson.  60  N.  H.  45%  458.  In  the 
latter  case  It  Is  said:  "When  a  witness  Is 
offered  as  an  expert,  three  questions  neces- 
sarily arise:  (1)  Is  the  subject  cononnlng 
iriilch  be  Is  to  testify  one  upon  wbi<A  an 
opinion  of  an  ^pert  may  be  received?  (2) 
What  are  the  quallflcatiws  necessary  to  en- 
title a  witness  to  testify  as  an  expert?  (8) 
Has  the  witness  those  qnallficatlDns?  The 
first  two  questions  are  mattexn  of  law.  The 
third  Is  matter  of  fact"  Prior  to  1904  one 
Williams  made  a  survey  of  the  railroad  In 
front  of  the  plalntlfFs  land,  and  embodied  bis 
work  in  a  plan.  The  introduction  of  a  copy 
of  this  plan  agaluBt  the  plaintiff's  objection 
and  without  showing  that  the  OTlglnal  could 
not  be  produced  was  ^ror.  The  testimony 
of  Tldd  that  In  1600  or  180L  he  set  out  an  elm 
tree  21  feet  west  of  the  ffflice  poets  on  the 
line  between  his  land  and  the  defendants' 
west  line  of  their  right  of  way  was  pn^rly 
received  as  tending  to  aftuow  whoe  the  old 
fence  was  located. 

It  ta  not  deemed  necessary  to  consider  the 
other  questions  In  the  case,  as  they  are  not 
likely  to  arise  at  another  trial. 

Szceptlons  sustained.  Verdict  set  aside. 
AH  concurred. 


BEAB  LXTBIA  SPRINOB  CO.  T.  GRBAT 
BBIAB  8PBIN0  GO. 

(Orart  of  Cbsneeiy  of  New  Jersey.   Bby  22, 

1006.) 

1.  COPOiAnon  (I  49*)— OonpoBATi  Mau— 

ADOPnOH. 

A  corporation  may  adopt  a  corporate  name 
if  oot  faa  conflict  with  the  corporation  act,  but 
audi  adoptiw  fives  it  no  greater  ri^t  to  nae  it 


to  the  injnry  of  another  than  If  an  individual 
abould  BO  act  A  corporation  cannot  appro- 
priate the  name  or  trade-maiita  of  another,  and 
thna  obtain  its  iiarin«u  any  aimnlatloa  or 
deceit 

[Ed.  Note.— For  other  cases,  see  CorporatlDna, 
Oent  Dig.  I  187;  Dee.  Dig.  {  40.*] 

2  Tbadb-Mabkb  and  Tbadb-Naues  (S  68*)— 
Infbingement. 

Where  the  complaioant  had  first  adopted 
aa  a  tcade-maA  or  ayntbol  tbe  figure  of  a  blade 
bear,  the  defendant's  snlNKqnent  nae  of  a  polar 
bear  aa  a  trade-maik  or.eymbol  is  not  an  in- 
fringement 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  1  67;  Dec.  Dig. 
i  58.*] 

8.  TaADi-MABKS  ASD  Tkadb-Naios  a85*>> 
FEAUDuuirr  Use  of  TtiAta-VAxa—REUEw 
or  Infbingsb. 

If  the  commodity  which  the  complainant 
is  aellinf  under  a  tnde-name,  trade-mark,  or 
symbol  la  otEered  to  the  public  nnder  a  mis- 
representation or  falsehood,  be  has  no  standiag 
in  a  court  of  equity,  nor  can  he  Bnccesafully 
call  upon  that  court  to  aid  bim  in  preserving  to 
liini  the  right  to  deceive  the  public  without  in- 
terruption. 

[Ed.  Note.— For  other  eases,  see  Trade-Bfa^ 
and  Trade-Names,  Cent  Dig.  I  04;  Dec.  Dig. 

5  85.*] 

4.  Tkadb-Mabkb  and  Tbadx-Naicss  {{  85*)— 
Infbinqkvxrt— Fraud  or  Coitplainant. 
The  ctxaplalnant's  advertisement  of  its  wa- 
ter as  '^ttled  at  tlie  spring,"  when  in  fact  it 
was  bottled  at  a  cl^  warehouse,  and  also  the 
declaration  in  each  advertisement  that  such  wa- 
ter ia  a  care  for  certain  diseases  named  therein, 
contrary  to  the  truth,  are  sucji  mUrepresenta- 
tiona  a^  wUl  ioduce  this  court  to  refuse  the  com- 
plainant any  relief. 

[Ed.  Note.— For  other  cases,  see  Trade-Maiks 
and  Tiade-Namea,  Gent  Dig.  I  04;  Dee,  Dig. 
i  86.*] 
(Syllabus  by  the  Court) 

Bill  by  the  Bear  Uttila  Springs  Company 
against  the  Great  Bear  Spring  Company. 
Bill  dismissed. 

See,  also,  68  Aa  8& 

Collins  &  CoTbin,  for  complainant  Weller 

6  Llchtenstdn,  for  defendant 

BERGEN,  y.  C.  The  issue  presented  In 
this  cause  Is  the  alleged  infringement  by  the 
defendant  of  complalnantfs  trade-name  and 
symbol.  The  complainant  advntises  its  pota- 
ble water  under  the  name  "Bear  ZJthla  Wa- 
ter," and  a  symbol  which  is  tbe  representa- 
tloQ  of  a  black  t>e8r,  with  the  words  "Bear 
Uthla  Water"  printed  across  Its  body.  It 
appears  that  lecoitly  some  of  the  advertis- 
ing matter  of  the  complainant  contains  fig- 
ures or  representations  of  various  kln^  of 
bears,  including  one  of  a  polar  bear,  but 
such  use  was  made  for  tbe  purpoee  of  illus- 
trating the  printed  matter,  and  not  with  the 
intention  of  adopting  them  as  a  trade  syml}ol. 
TlM  symbol  used  by  tbe  complainant  upon 
all  of  its  latwls.  and  which  it  relies  up<Hi  as 
its  adopted  trade-mark,  Is  a  black  bear  stand- 
ing upon  four  feet  with  the  words  above 
mmtlfflied  printed  across  its  body.  The  Ae- 
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fendant  advertises  Its  potable  water  and  of- 
fers It  to  the  public  under  the  name  of  "Great 
Bear  Spring  Water,"  and  Is  using  as  a  trade 
aymbol  the  figure  of  a  polar  bear  standing 
on  a  cake  of  ice  in  some  cases,  and  In  others 
partly  on  a  cake  of  Ice  and  partly  in  the 
water  In  which  the  Ice  Is  floating.  The  com- 
plainant claims  priority  In  the  ose  of  a  bear 
as  a  aymbol,  and  of  the  word  "Bear"  as  de- 
acrlptlve  of  the  origin  and  ownership  of  the 
articles  sold,  and  charges  that  in  using  the 
polar  bear  as  a  symbol,  and  the  words  "Great 
Bear  Spring"  as  descrlptlTe,  the  defendant 
has  created  a  confusion  In  the  marketing  of 
COOdB  of  the  respe(;tlve  parties,  resulting  in 
unfair  competition,  besides  misleading  the 
unwary  purchaser,  and  prays  that  the  de- 
fendant be  reatralned  from  using  the  word 
"Bear,"  or  the  figure  of  a  bear  of  any  de* 
scrlptlon.  In  connection  with  its  business. 
The  water  Kdd  the  complainant  cornea 
from  springs  at  Blktm,  Va.,  located  tm  lands 
owned  a  family  named  Bear  as  long  ago 
as  1778,  and  i^ch,  at  least  since  1880,  hare 
been  known  In  the  neighborhood  of  Blkton  as 
"Bear  Sprlngtf'  a  name  undoubtedly  accord- 
ed because  Uie  lands  were  owned  1^  the 
Bear  family.  While  ttte  testimony  shows 
that  tills  wata  was  sold  prior  to  188S,  Bucb 
sales  were  confined  to  a  very  limited  area, 
and  were  not  of  sufficient  moment  to  have 
any  weight  in  settling  the  merits  of  this  con- 
troversy, but  in  the  latter  year  an  analysis 
of  the  water  was  made  by  Professor  Mallet, 
of  the  University  df  Virginia,  which  dis- 
closed the  presence  in  the  water  of  twelve 
one  thousandths  of  a  grain  of  llthia  per 
gallon,  and  from  that  time  the  name  "Bear 
Lithia  Water*'  was  adopted  to  deacrlbe  the 
water,  and  a  copy  of  the  analysis  has  since 
then  been  printed  on  the  labels  used  by  the 
complainant  on  one  of  Its  packages.  The 
analysis  of  the  water  made  by  the  defendant 
for  the  purposes  of  thia  suit  varies  so  little 
from  that  made  in  1885  that  I  am  justified 
In  assuming  that  the  earlier  analysts  was 
substantial^  correct  From  1888  the  com- 
plainant and  Its  predecessors  in  title  bave 
extensively  advertised  this  water  as  "Bear 
Llthla  Water/*  In  connection  with  the  flgore 
of  the  blade  bear  abore  described  as  a 
symbol,  untU  it  has  become  well  known  in 
the  market  under  that  name.  The  testimony 
also  shows 'that  the  defendant  did  not  put 
its  goods  on  the  market  under  die  name  and 
flrmbol  It  now  uses  until  after  the  complain- 
ant had,  to  aoma  degree,  establUOied  a  name 
and  reputation  for  its  water  under  the  trade- 
name "Bear  Llthia  Water,"  in  connection 
with  Its  trade  syibbtd  of  a  black  bear  with 
the  name  of  the  water  printed  across  Its 
body. 

The  defendant's  use  of  its  name  and  sym- 
bol, of  which  complaint  Is  made,  originated 
as  follows:  Near  Pulton,  N.  Y.,  there  exist- 
ed a  spring,  known  for  many  years  In  that 


locality  as  the  "Great  Bear  Spring.**  It  was 
situated  in  a  section  of  country  which  for 
several  miles  adjacent  to  the  string  con- 
tained numerous  other  springs,  some  of  which 
were  appreciably  aCFected  by  the  drawing  of 
the  water  from  the  Great  Bear  Spring,  for 
a  public  water  supply.  In. 1885  a  water  com- 
pany was  organized  to  fumleh-  the  dty  of 
Fulton  with  a  public  water  supply,  and  for 
that  purpose  the  Great  Bear  Spring  was  ap- 
propriated that  company  and  artlflcally 
enlarged,  so  that  Its  capacity  was  Increased 
at  the  expense  of  other  smaller  springs  In  the 
immediate  vicinity.  In  1890  a  partnership 
was  formed  by  persons  at  Fulton  under  the 
name  of  the  "Pure  Water  Supply  Company," 
which  at  first  pundiased  water  from  the  Pul< 
ton  Water  Gompany,  taken  from  the  Great 
Bear  Spring,  and  sold  it  In  Syracuse.  N.  T., 
as  a  table  water.  This  business  so  Increased 
that  in  18M  the  partnership  established  a 
branch  in  jNsey  Olty,  and  began  sopplying 
potaUe  watex  to  inirdiaserB  in  New  Tork 
City,  as  well  as  In  other  dtles  adjacent 
The  water  distributed  from  Jers^  Olty  does 
not  come  flram  the  original  Great  Bear 
Sprlufl^  but  from  other  springs  located  in  the 
same  district  or  watershed  some  distance 
from  it  Tlie  defendant  undertook  to  show 
that  the  q>rlng  from  which  the  water  they 
are  selling  is  taken  was  known  In  the  neigh- 
borhood as  one  of  the  Great  Bear  Springs, 
bat  in  my  opinion  the  preponderance  of  the 
evidence  does  not  favor  that  claim,  and  my 
conclusion  Is  that  the  water  which  they  are 
thus  selling  does  not  come  from  the  Great 
Bear  Spring,  nor  is  It  one  of  a  group  sufi3- 
ciently  near  the  Great  Bear  Spring  to  be 
classed  as  a  feeder  to  ^at  spring,  because  It 
has  an  outlet  of  Its  own,  and  has  no  subter- 
raneous connection  with  the  Great  Bear 
Spring,  since  it  has  not  been  depleted  or 
aCTected  by  the  demands  made  upon  the 
greater  spring.  On  the  IStb  day  of  April, 
1899,  the  defendant  was  Incorporated  under 
the  laws  of  this  state,  assuming  the  name  of 
"Great  Bear  Spring  Ck>mpai^,"  which  cor- 
poration sacceeded  to  the  property  and  rights 
of  the  Pure  Water  Supply  Company,  and  has 
since  conducted  Its  business  under  the  new 
name.  The  complainant  corporation  was 
also  incorporated  under  the  laws  of  this 
state,  In  Augnst,  189^  as  "Bear  Lithia 
Springs  Cimipany,"  succeeding  to  the  cor> 
porate  rights  of  the  Bear  lithia  Water  Com- 
pany, a  corporation  organised  under  the  laws 
of  Virginia.  While  the  water  wfld  1^  the 
defoidant  was  always  advertlssd,  sbioe  1890, 
as  "Great  Bear  Spring  Watar,"  the  use  of 
the  polar  bear  as  a  trade  emblem  does  not 
appear  much  earlier  than  18M^  at  least  not 
to  an  extent  sufficient  to  Indicate  any  In- 
tention to  appropriate  It  for  such  a  purpose. 
The  complainant  by  Its  bill  of  complaint 
prays  for  an  Injunction  restraining  tbe  de^ 
fendant  from  using  the  word  "Bear"  as  a 
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part  of  Its  corporate  name,  from  applying 
the  word  "Bear"  to  the  water  sold  hy  it,  and 
from  using  the  figure  of  a  bear  of  any  de- 
icriptlon  In  advertising  or  aelllng  its  table 
water.  The  defendant  inalsts  that,  because 
It  was  chartered  by  this  state  to  use  Its  pres- 
ent corporate  name,  this  court  cannot  re- 
Btraln  such  use.  This  pnqK>dtlon  has  not 
the  sanction  of  the  best  authority.  A  corpor- 
tUon  may  adopt  a  corporate  name  if  not  in 
conflict  with  our  cwporatlon  act,  but  such 
adoption  gives  it  no  greater  right  to  use  it 
to  the  injury  of  anoliier  than  if  an  indlvldwtl 
should  so  act  A  corporation  cannot  appro- 
priate the  name  or  trade-marks  of  another, 
and  thus  obtain  its  business  by  any  simula- 
tion or  deceit  0.  S.  Hlggins  Co.  t.  Hlgglns 
Soap  Co..  144  N.  Y.  462.  39  N.  B.  490,  27  L. 
a  A.  42,  48  Am.  St.  Bep.  769. 

The  first  qneetlon  presented  Is,  Has  the 
defendant,  by  the  adoption  and  use  of  a  cor^ 
porate  name,  Including  the  word  "Bear," 
and  by  advertising  Its  goods  as  "Oreat  Bear 
^rlDg  Water,"  'unlawfully  Infringed  the 
rl^ts  of  the  complainant,  resulting  In  unfair 
ecoDpetltion  and  probable  confusion  of  busi- 
ness? There  Is  no  pretense  that  the  defend- 
ant has  simulated  the  labels  or  pa<^ges  ot 
the  complainant  other  than  in  the  use  of  the 
flgnie  «C  a  polar  bear.  The  labels  otherwise 
are  so  distinct  in  slse^  lAiape  and  color  as 
to  nesatlTe  any  diarge  of  att^pted  simula- 
tion. They  are  so  diffbrait  that  no  person  of 
Baffldent  Intelligence  to  warrant  tb»  court 
In  entertaining  his  complaint  <m  fliat  scwe 
could  pOKdbly  mistake  the  parage  If  de- 
poidlng  np(m.  Its  appearance  as  an  aaslatanoe 
to  tha  dmraeter  of  his  pnndiase.  The  ques- 
tion under  this  bvandi  of  the  ease  is  reduced 
to  tbe  charge  of  tmfalr  ctnnpeUtion  In  busl- 
DesB  arising  from  the  conftulm  of  the  names 
of  the  "Oreat  Bear  Sttfag  Water"  ajod  "Bear 
Uthia  Water."  In  Biqpport  of  this  (daim  the 
eonirialnant  has  diown  tiiat  It  has  received 
from  Its  costomers  communications  tiirongh 
tbe  malls,  variously  addressed  to  "Oreat 
Bear  Sprli«  Company,"  "Great  Bear  Llthla 
Water  *0(»npany,"  and  "Oreat  Bear  Spring 
Water  Oomt»ny,"  which  it  Insists  shows 
that  the  ctmfnslou  among  its  cuBtomers  Is 
great  and  that  the  defendant  Is  unfairly 
benefited,  at  complainant's  expense,  In  the 
ctHopetltion  for  business  between  them.  The 
evidence  In  this  cause  leaves  no  doubt  In  my 
mind  that  to  a  certain  extent  the  use  of  the 
word  "Bear"  In  tbe  two  names  Is  conf>aslng 
to  some  of  complainant's  oostomers,  and  that 
the  irimUarlty  between  the  names  of  the  two 
corporations  la  so  great  that  the  ordinary 
porchaser  may 'be  easily  confused  and  misled 
to  send  his  order  to  the  defendant  when  it 
was  his  Intmtion  to  buy  from  the  complain- 
ant; but  I  am  also  of  tbe  opinion  that  the 
omfuslon  shown  by  the  testimony  Is  not  to 
lay  appreciable  ext^t  caused  the  em- 
boli used  by  these  parties,  but  Is  confined 
ntlr^  to  the  difllciiltr  In  distlngalsblttf 
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between  tiie  corporate  names,  and  that  the 
use  of  the  word  "Bear^  In  the  two  names  Is 
the  principal  cause  of  the  confusion,  for  it 
Is  not  shown  that  such  condition  existed 
while  the  defendant  was  marketing  Ite  wa- 
ter as  the  "Pure  Water  Stq^tply  Company," 
but  only  arose  after  the  def«idant  had  adopt- 
ed ite  ivesent  c<Hi>orate  title.  This  title  it 
ad(n>ted  with  full  knowledge  that  the  com- 
plainant was  then  in  the  market,  selling  ite 
water  under  the  title  of  "Bear  Llthla  Water 
Company,"  and  it  is  to  be  charged  with  the 
knowledge  that  in  adopting  a  name  with  the 
word  "Bear"  In  it  confusion  would  be  likely 
to  arise,  especially  as  ttie  butiness  it  was  en- 
gaged In  was  substentially  the  same  as  that 
then  being  carried  on  by  ite  competitor.  It 
might  have  continued  to  carry  oa  ite  business 
of  selling  Oreat  Bear  Spring  water  under  the 
name  of  the  "Pure  Water  Supply  Company," 
and  have  thus  avoided  the  confusion  In  busi- 
ness provCT  to  exist  in  this  case.  It  chose  to 
to  do  otherwise,  and  the  result  which  It 
should  have  apprehended  would  follow  now 
exists,  and  if  this  question  alone  controlled 
this  cause,  the  complainant  would  be  entitied 
to  the  relief  sought  w  this  particular  brandi 
of  the  case. 

The  next  ground  of  complaint  Is  that  the 
complainant  having  adi^ted  as  a  trade  sym- 
bol the  figure  of  a  black  bear,  tbe  defendant 
should  be  aijolned  from  uataig  as  a  trade 
symbol  the  polar  bear.  I  am  not  dlqmsed 
to  accede  to  this  claim.  The  animals  repre- 
sented, while  of  the  same  gams,  are  so  dis- 
similar In  appearance  and  the  labels  upon 
wWch  they  are  used  so  unlike  In  color,  shape, 
and  else,  that  any  one  relying  upon  tbe  lahA 
and  the  symbol  as  Indicative  ot  the  charac- 
ter et  the  article  he  desired  to  purdiase 
could  not  be  misled,  nor  could  the  goods  of 
one  of  these  contestento  be  sold  »  the  goods 
of  another  by  an  nnsCTupulous  dealer  to  any 
person  cX  ordinary  InteUIgmce  who  relied 
upon  the  character  (tf  the  symboL  In  Po^ 
ham  T.  Cole,  66  N.  T.  60,  28  Am.  Bep.  22, 
It  was  bdd  that  the  use  of  a  small,  lank, 
and  lean  wild  boar  was  not  In  infringement 
upon  tbe  representation  used  by  another  of 
a  large  fat  well-condltloned  domestic  ani- 
mal of  the  same  genua,  the  court  eaylng  that 
they  were  "so  entirdy  dissimilar  that  the 
one  can  hardly  be  said  to  be  an  imitation 
of  the  other,  and  clearly  not  a  fraudulrat  or 
deceptive  Imltetion."  In  the  case  now  und«' 
consideraUon  the  complainant's  symbol  is  a 
bla<^  bear  with  the  words  "Bear  Idthla  Wa* 
ter"  printed  across  it  The  ^mbol  used  b; 
the  def«idant  is  a  large  polar  bear,  white  In 
color,  and  unless  we  are  to  hold  that  the 
use  as  a  symbol  of  a  black  bear  prevente 
another  from  using  as  a  symbol  any  other 
of  the  bear  genus  of  an  entirely  distinct 
type  and  color,  then  the  complainant's  con- 
tention on  this  point  must  fail,  and  In  my 
Jndgmmt  the  use  made  by  the  complainant 
of  tbe  Mack  bear,  with  large  lottos  across 
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It,  does  not  glTe  It  the  exdm^Te  right  to  the 
use  of  every  other  figure  of  a  bear. 

The  d^endant  also  Interposes  as  a  reason 
why  relief  should  not  be  afforded  to  the 
complainant  that  It  does  not  come  into  court 
with  dean  bands.  It  was  shown  that  on  all 
of  the  labels  used  on  carbonated  water  by 
the  complainant  Is  the  statement  that  the 
water  is  "bottled  at  the  springs."  This  state- 
ment was  proT«i  to  be  nntrne.  The  water 
Is  not  bottled  at  the  springs,  but  Is  brought 
from  the  springs  In  large  glass-lined  tank 
cars  to  New  York.  City,  where  It  is  siphoned 
by  a  pipe  or  hose  Into  a  tank  In  the  ware- 
house, and  from  thepoe  bottled.  The  com- 
plainant seeks  to  meet  this  charge  by  the 
argumttt  that,  as  tb^  bring  the  water  from 
the  springs  In  glass-lined  tanks,  for  all  es- 
sential purposes  It  U  bottled  at  the  springs. 
This  argument  does  not  ai^al  to  me.  If 
there  Is  any  merit  In  having  the  water  put 
in  the  bottles  at  the  springs,  and  that  there 
la  merit  Is  to  be  Inferred  from  the  fact  that 
the  complainant  keeps  that  statement  con- 
stantly before  the  eyes  of  Its  purchasers. 
In  my  Judgment  this  statement  Is  material 
in  tndacing  the  public  to  purchase  what  the 
complainant  offers  for  sal&  It. may  be  fanci- 
ful; it  may  be  that  Just  as  good  results  are 
reached  by  tolnglng  the  water  In  glasfr-llned 
car  tanks  and  bottling  it  in  New  York  City 
as  If  It  was  bottled  at  the  springs— bat  the 
pnrpoae  of  the  adTertlsemuit  Is  to  Induce  the 
sale  of  the  water,  and  when  the  piAllc  are 
buying  potable  water  because  they  supposed 
it  to  be  bottled  at  the  source  or  spring,  and 
thus  kept  pure  and  less  subject  to  contamina- 
tion, and  therefore  mon  healthful  than  that 
famished  through  the  ordinary  public  water 
vap^S  or  other  looil  sources,  they  have  a 
right  to  be  fnmidied  with  what  it  Is  repre- 
s^ited  to  them  they  are  buying,  and  it  does 
not  answer  the  pur[>ose  to  be  told  that  8(nne 
other  method  of  bottling  is  Just  as  good. 
The  complainant,  during  the  progress  of  the 
trial,  when  this  point  was  made  by  the  de- 
fendant, gave  orders  to  disomtlnue  the  use 
of  the  labels  containing  the  false  statement, 
but  In  my  judgment  repentance  came  too 
late  to  be  entitled  to  any  consideration  In 
the  determination  of  this  cause.  The  condi- 
tion existed  when  the  bill  of  complaint  was 
filed,  and  the  discontinuance  of  the  misrep- 
resentation when  discovered  and  exposed  Is 
raitltled  to  but  little  consideration  In  deter- 
mining the  bona  fldee  of  the  complainant's 
poelUon  when  it  applied  for  equitable  as- 
sistance. 

Th6  second  objection  urged  by  the  defend- 
ant In  this  point  Is  that  the  complainant  has 
falsely  represented  to  the  public  the  curative 
property  of  Bear  LIthIa  Water,  and  that 
such  r^resentatlon  was  known  to  the  com- 
plalnant  to  be  untrue.  The  evidence  shows, 
beyond  doubt,  that  as  long  ago  as  1893  the 
complainant's  circular  advertisements  and  all 
lettwlieads  used      it  contained  the  follov- 


ing  representatioos  referring  to  Bear  Lltbla 
Water:  **Nator^B  own  remedy.  Cures  kid- 
ney and  bladder  troubles,  uric  add,  gout  and 
rheumatism,  phosphoric  deports,  inflamma- 
tion of  the  gladder,  dropsical  affecttons,  brick 
dust  deposits,  grard,  and  all  forma  of  dys- 
pepsia." The  advertisement  on  the  letter- 
heads Induded  malaria  as  one  of  the  Ills  car- 
able  by  tlie  use  of  this  water,  but  this  state- 
ment was  not  embraced  in  the  circular.  The 
letterheads  of  the  complainant  now  to  use 
still  advertise  that  the  water  cures,  not  only 
the  forgoing  llat  of  ailmait^  but,  in  addi- 
tion thereto,  "Albuminuria,  diolera  infantum, 
malaria,  and  all  forms  of  dyqtepsla."  It  is 
proper  to  say  that  all  of  complainant's  ad- 
vertisements do  not  make  the  broad  dalm 
above  set  out,  but  the  general  trend  of  them 
all  is  an  appeal  to  those' suffering  from  the 
eoomerated  troubles  to  use  the  water  vrith 
a  confident  expectation  of  cure  in  all  cases 
whidi  are  supposed  to  be  derang^ents  like- 
ly to  yidd  to  llthia  when  prescribed  as  a 
medicine,  and  the  Information  sought  to  be 
conveyed  by  .  theee  advertisements  Is  that 
the  presence  of  llthia  in  the  Bear  Ijlthia 
Water  makes  it  en  antidote  in  cases  of  that 
class.  The  t^tlmony  shows  that  the  mini- 
mum doae  of  lithla  usually  prescribed  by  a 
reputable  pbysidan  for  the  relief  of  a  dis- 
ease for  which  that  medicine  In  Its  com- 
mercial form  Is  usually  given  Is  three  grains 
each,  three  times  a  day,  and  In  order  to  ad- 
minister a  like  quantity  by  using  Bear  Llthia 
Water,  the  patirat  would  have  to  drink  at 
least  1,000  gallons  of  water  in  24  hoars. 
The  testimony  of  three  most  reputable  phy- 
sicians called  by  the  defense  shows  very 
dearly  that  the  water,  used  as  freely  as 
human  capadty  will  permit  not  only  will 
not  care^  but  will  not  afford,  any  boi^t  be- 
yond sudk  as  would  OHue  tnm  the  use  of 
any  OTdinarlly  pure  drinking  water.  The 
complainant  produced  some  witnesses  as  ex- 
perts who  had  no  experience  in  the  ose  of 
the  water,  but  their  testimony  proves  noth- 
ing beyond  the  dalm  that  tram  a  diemlc^ 
standpoint  the  analysis  was  not  inconsistent 
with  the  possibility  that  the  water  might 
have  a  bai^dal  ^ect  upon  the  diseases  It 
was  dalmed  it  would  cara  One  of  tiie  wit- 
nesses gave  it  as  his  <^plnloa  that  Its  min- 
eralization does  not  predude  its  being  of 
medlelnal  value,"  and  that  the  possibility 
would  be  enhanced  if  there  was  jHcoent  a 
recently  discovered  agent,  whldi  be  describ- 
ed as  "radio  activity,"  bat  tboe  was  no  evi- 
dence that  "radio  activity"  was  preset  la 
the  water.  The  testimony  of  these  experts 
as  a  display  of  learning  Is  very  intoeettng. 
but  does  not  meet  the  queetion  at  Issne,  for 
none  of  the  experts  or  physldans  called  by 
either  side  pretend  that  this  water  would 
cure  any  of  the  diseases  named,  exc^  Dr. 
Smith,  who  did  say  that  acute  rheomatiam, 
resulting  from  a  gouty  affection,  might  bo 
cured  by  the  use  of  a  proper  ronedy,  and 
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that  radt  i  resqlt  might  be  reasonably  ex- 
pected  from  the  use  of  thla  water,  but  that 
it  would  care  rbenmatiam  generally  be  did 

not  assert  . 

The  CTedullty  of  a  conrt  cannot  be  ex- 
pected to  extend  b«yond  a  reasonable  limit, 
and  when  testimony  is  glToi  which  is  oppos- 
ed to  common  kziowledge  and  the  experience 
of  mankind,  as  well  as  reliable  medical  evi- 
dence, hypothetical  testimony  which  seeks  to 
lead  to  a  contrary  result  must  be  rejected  as 
of  no  Talne.  It  Is  tefltlm<»iy,  but  not  evi- 
dence. That  this  water  wQl  not  cure  the  ills 
it  Is  promised  by  the  complainant  that  it 
will  is  in  accord  with  the  evidence  tn  this 
cause  and  with  common  sense.  Tb^e  may 
have  been  Isolated  cases  where  the  user  sup- 
posed his  recovery  was  aided,  or  perhaps  pro- 
duced, by  the  use  of  tlils  water,  for  condi- 
tions may  have  existed  In  some  cases  which 
made  it  appear  to  the  person  benefited  that 
it  was  the  result  of  the  use  of  this  water,  but 
that  is  the  case  with  eveiy  quack  medicine, 
as  the  numerous  testimonials  obtainable  and 
published  In  such  cases  testify,  but  that  this 
water  will  cure  all  the  human  Ills  It  is  ad- 
vertised to  do  no  sane  person  can  for  a  mo- 
ment believe,  and,  assuming,  as  we  must  in 
the  absence  of  contrary  evidence,  that  the 
managers  of  the  complainant  corporation 
were  and  are  in  that  class,  they  were,  in  ad- 
vertising for  sale  their  commodity,  making  a 
statement  which  they  know  to  be  falsa  The 
question  is  thus  presented:  Do  gach  repre- 
sentations justify  this  court  In  refusing  the 
relief  asked  for?  In  considering  this  ques- 
tion I  disregard  all  claims  of  the  complain^ 
ant  to  the  effect  that  the  defendant  has  been 
guilty  of  like  conduct,  without  passing  upon 
the  Question  whether  such  conduct  has  been 
proven,  for  the  complainant  Is  the  supplicant 
for  aid,  and  It  Is  Its  position,  and  not  that  of 
the  defraidant,  which  must  be  established  to 
be  such  as  to  appeal  to  a  court  of  conscience. 
In  cases  of  this  dass  the  complainant,  to  be 
aitlUed  to  equitable  relief,  must  show  an 
honest  property  right  In  the  trade-mark  or 
label  for  which  he  is  seeking  protection,  and 
the  rule  is  well  settled  that,  If  the  commodity 
^^ch  the  cmnplainant  la  selling  under  a 
trade-name,  trade-mark,  or  symbol  Is  offered 
to  the  public  under  a  misrepresentation  or 
falsehood,  he  has  no  standing  in  a  court  of 
equity,  nor  can  be  socceesfully  call  upcm  that 
conrt  to  aid  him  in  preserving  to  blm  the 
right  to  deceive  the  public  without  Interrup- 
tion. Manhattan  Company  v.  Wood,  108  U. 
S.  218,  2  Sup.  Ot  436,  27  L.  Bd.  706;  Wor^ 
den  v.  Gallfomla  Fig  Co.,  102  Fed.  834,  42 
C  0.  A.  388,  and  cases  there  dted  and  dls- 
cnssed.  An  advoitisement,  '^e  great  small- 
pox and  dlptherla  cure  and  preventive,  cures 
the  worst  cases  without  marking,"  etc.,  was 
held  to  be  snch  a  misrepresentation  as  to 
require  the  conrt  to  withhold  Its  aid  from  the 
party  using  It  Houchens  v.  Honchen^  9S 


HO.  87,  61  AtL  822.  The  doctrhie  that  the 
complainant  must  come  Into  conrt  for  relief, 
in  causes  of  this  class,  with  clean  hands,  and 
that,  If  any  mimpresentation  Is  used  by  the 
complainant  to  enhance  the  sale  of  his  prod- 
uct. It  will  Induce  the  court  to  withhold  Its 
decree,  Is  so  well  supported  by  authority  that 
a  citation  of  them  Is  unnecessary.  This  com- 
plainant has  advertised  Its  water  as  bottled 
at  the  spring.  The  ordinary  and  proper  in- 
terpretation of  this  language,  and  Uie  one 
Intended  to  be  conveyed  by  the  complainant. 
Is  that  the  water  in  the  bottle  upon  which 
the  label  is  pasted  was  put  in  that  bottle  at 
the  spring,  and  thus  kept  ft^  from  any  pos- 
sible contamination  that  might  affect  It  dur- 
ing transportation  to  the  buyer,  and  he  Is 
justified  In  relying  upon  that  statement,  a 
statement  not  true,  and  known  to  the  com- 
plainant to  be  false.  In  Erauss  v.  Peebles  & 
Son  (C.  O.)  58  Fed.  B85,  594,  Judge  Taft  said: 
"The  manifest  advantage  which  'distUlery* 
bottling  has  in  the  bottled  whisky  trade 
arises  from  the  Improbability  that  a  dis- 
tiller, bottlhig  whisky  at  his  own  distillery 
warehouse,  would  bottle  any  whl^y  but  that 
which  he  has  distilled"— and  he  refused  the 
injunction^  upon  the  ground  that  this  adver- 
tisement was  a  misrepresentation.  The  ar- 
gument used  by  Judge  Taft  applies  with 
equal  force  to  water,  and  bottling  It  In  a 
warehouse  In  New  York  City  Is  not  bottling 
it  at  a  spring. 

The  declaration  that  the  Bear  Llthla  Wa- 
ter is  a  cure  for  the  diseases  named  Is  not 
an  expression  of  opinion  as  to  the  possible  or 
hoped-for  effect  but  a  positive  statement  of 
a  fact  which  is  not  and  cannot  be  true.  The 
care  with  which  all  courts  have  protected  the 
public  against  Imposition,  so  far  as  they  have 
had  the  power,  should  be  rigorously  exer- 
cised when  the  misrepresentation  is  calcu- 
lated to  mislead  those  seeking  a  restoration 
to  health,  and  any  conduct  which  leads  peo- 
ple to  believe  that  a  remedy  wUI  effect  a 
cure,  when  It  is  known  that  it  will  not  Is  a 
menace  to  the  community  that  caimot  be  too 
severely  condemned,  and  the  court  Aould 
hasten  to  declare  ita  determination  not  tc  aid 
in  its  perpetuation. 

There  will  be  a  decree  ^f«mi— iny  the  bin 
of  complaint. 


IiAMSBAGK  V.  LAMSBACEL 

(Ccmrt  of  Chancery  of  New  Jersey.   Nov.  25, 

1908.) 

Husband  aitd  Wife  (%  299*)  —  Skpakats 

MAXHTBHAHOI--DECBni— MOOmOATZON. 

Where  a  husband  was  denied  perscMuU  In- 
tereouise  with  his  wife,  the  privUege  of  caillog 
on  her  or  endeaTorina  to  effect  a  reconcilia- 
tion, which  he  sincerely  desired,  and  his  con- 
duct at  no  time  had  been  such  as  to  deny  him 
the  status  of  a  hnsband  entitled  to  a  future 
hope  of  reconcUiatloiL  he  was  entitled  to  the 
termination  of  an  order  reqoiring  weekly  pay- 
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mentf  of  aUmwiy  to  the  wife  tor  her  lepanite 

malntenuicc. 

[Ed.  Note.— For  other.cuee,  lee  HnAand  and 
Wife.  Dee.  Dig.  |  299.*] 

Action  by  Grace  Lamsback  against  Charles 
Frank  tjanuiback.  On  petltKm  to  modify  a 
decree  for  alimony.  Granted. 

WUUam  T.  Boyle^  ft»  petitioner.  Lewis 
Starr»  for  reqpradent 

LEAHING,  y.  a  (orally).  It  Is  possible 
and  altogether  probable  that  Mrs.  Lamsback 
Is  receiving  better  attention  and  care  where 
sbe  Is  with  her  parents^  who  ai^ear  to  be 
supplying  her  with  the  best  medical  attention 
that  can  be  procured,  than  she  would  be 
with  her  husband,  whose  Income  Is  so  much 
limited,  but  that  Is  not  the  controlling  tie- 
moit  that  we  meet  at  this  time. 

The  limit  of  the  power  of  this  court  under 
the  preseot  ai^licatlon  Is  to  elttux  omtinue 
or  to  terminate  tba  alimony  whlfdi  is  being 
paid  under  the  tormer  <vder,  and  the  B<de 
Questltm  at  this  time  is  whethw  or  not  that 
(ffder  for  ttie  paymoit  of  alimony  should  be 
continued  longer. 

Mr-  Lamsback,  notwithstanding  the  diffi- 
culties which  have  heretofore  existed  be- 
twem  himself  and  his  wife,  is  still  bar  hus- 
band, and  Is  esktltled  to  some  rights.  The 
conduct  which  w&«  dlstdosed  at  the  foimer 
hearing  upon  his  part  was  not  audi  as  to  bar 
him  of  his  oLtlre  rl^ts  u  a  husband.  He 
Is  entitled  at  the  very  least  to  the  bopa  of 
reocmdUatiim.  The  present  condition  of  a^ 
fairs,  as  they  are  disclosed  by  the  evidence, 
deny  to  him  even  t^ie  right  of  personal  inter- 
course with  his  wife,  doiy  him  tiie  ifflvltege 
<tf  calling  upon  her  uid  talking  with  her  and 
reasoning  with  her,  or  endeavoring  to  win, 
it  he  has  already  lost  (as  it  appears  he  has), 
bar  aflbctluis,  and  It  cannot  be  that  he  Is  to 
bfi^  as  Is  suggested  by  counsd,  banished  £Eom 
aU  social  rtiatlons  with  her,  and  denied  even 
fba  tunpe  of  any  future,  reccmdllatlon. 

I  am  ccmvinced  that  the  husband,  Mr. 
Lamsback,  Is  entirely  sincere  In  his  wish 
that  his  wifb  should  come  to  him.  It  la 
quite  manifest,  howev»,  that  at  this  time, 
whatever  may  have  been  the  amdltlons  here- 
tofore, his  wife  probably  Is  not  physically 
able  to  come  to  him;  but,  beyond  aU  of 
that,  It  ia  also  manifest  thai;  If  she  wan 
BtHe,  she  would  not  come.  I  do  not  think  It 
is  going  too  far  to  say  that  It  may  be  tiiat 
hw  fears  of  treatment  she  would  receive  at 
his  hands  are,  from  her  standpoint;  In  view 
of  her  recollectlona  of  past  treatment;  well 
grounded;  but  If  he  is  repentant  for  any 
fiinlts  that  may  have  tranq)lred  heretofore, 
and  Is  sincere  In  his  determination  to  treat 
her  right  and  to  do  ha  as  a  husband 
should  do  by  a  wif^  he  Is  entitled  to  the 
boieflt  of  his  rcpraitano&  No  conduct  that 
has  been  shown  upon  his  part  at  any  time 
has  been  such  as  to  deny  him  the  status  of 


a  husband  entitled  to  a  future  hope  of  rec> 
onclIlation«  and  I  can  see  no  way  under 
whldi  this  court  could  be  Justified  In  coo- 
tlnulng  to  Impose  iqran  the  husband  the  pay- 
ment of  alimony  under  the  present  condl- 
tloDS.  If  there  should  be  any  mistake  touch- 
ing my  preset  belief  that  the  reason  why 
the  wife  refuses  to  return  to  her  husband, 
or  refasee  to  evoi  treat  with  him.  Is  that 
she  has  lost  her  love  for  him  and  does  not 
mean  to  return  to  him  In  any  event — If  her 
real  reason  Is  only  that  her  physical  condl- 
tion  Ib  such  that  It  would  be  imprudent  for 
her  to  do  so— that  condition  of  alfalrs  can 
be  made  to  a.ppea.r  at  some  future  time ;  but 
at  preeoit  I  am  entirely  satisfied  that  there 
can  be  no  proprie^  In  continuing  the  order 
compelling  the  husband  to  pay  a  weekly  all- 
mony  so  long  as  there  Is  a  fixed  determina- 
tion upon  the  part  of  the  wife  to  deny  him 
even  the  privily  of  social  intercourse  with 
her.  to  deny  him  the  right  to  call  at  the 
house  and  talk  with  her,  or  to  even  discuss 
with  her  the  propriety  of  their  ever  hoping 
to  entertain  proper  relations  as  a  husband 
and  wife.  l  am  convinced  that  the  only  or- 
der that  can  be  properly  made  at  this  time 
Is  an  order  terminating,  for  the  present,  the 
order  requiring  weekly  payments  of  alimony, 
and  I  wUl  advise  sndi  an  order. 


WYOKOFF  et  at.  v.  O'NEIIj. 

(Prerogative  Court  of  New  JexMy.    Tons  IS, 

1906.) 

1.  EXEOUTOBS  AND  ADUINISTRATOBS  ({  117*)— 

Neglect  in  PAmsNT  or  Ineebitaitce  Tax 

— LlABIUTT. 

An  executor  is  lespooiible  for  the  amooDt 
of  interest  and  penalties  Imposed  under  3  Gea. 
St  1895,  p.  3341  I  26S,  r^atiof  the  payment 
of  collateral  Inheritance  tax,  resulting  from 
his  neglecting  to  pay  such  tax  within  the  limit 
of  time  reouired  to  prevent  such  additional 
chances  on  tne  estate. 

[Ed.  Note.— For  other  cases,  see  Ex  ecu  ton 
and  Admioistratoia,  Dea  Dig^  I  117.*] 

2.  BXBOUTOBS  AND  ADHINXSTSATOBS  A  111*)— 
MAIfAQEHENT— GBEDrrS— COITKBEL  FBKS. 

Evidence  examined,  and  held  not  to  jastifT 
the  allowance  for  counsel  fees  claimed  by  the 
executor. 

lEd.  Note.— For  other  eases,  see  Ezecutors 
and  Administrators,  Oent  Dig.  H  448-432; 
Dec.  Dig.  I  111.*] 

8.  EXXC0TOB8  AND  AnUINISnATOBS  d  104*)— 
MAKAOBHENT— OkABOBS— INTBBEBT. 

Ab  an  executor  is  not  entitled  to  commis- 
sions until  they  have  been  settled  and  allowed, 
if  he  takes  th^  befbre  that  time  he  occupies 
the  position  of  a  borrower  of  the  amount  so 
taken,  and  Is  chargeable  with  Intenst  thereon  to 
the  time  of  his  accounting, 

[Sa.  Note.— For  othtt  cases,  see  Bxecotms 
and  AdminlstratoxB,  Oeat  Dtg.  H  423-426; 
Dec.  Dig.  I  104.*1 

4.  EXECUTOBS  AND  ADUINISTBATOBB  (  |10Q*)— 

Manaokubnt  —  CBsunB— Tbavxxjno  ex- 
penses. 

Evidence  examined,  and  held  Insufficient  to 
sustain  an  allowance  for  traveling  exiwuses  in- 
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cnrred  in  coonectlan  wldi  the  bostnew  of  the 
Cfltste. 

[E!d.  Note.— Fw  other  cane,  Me  DzecDton 
and  Adminietnteii^  Gent.  IMf.  |  448;  Dee. 

Dig.  t  ioe.*3 

&  EnoDiou  AMD  AramrxRuioHi  Q  104*)— 
BlAHAeniurT— CKABacs— iHtnnr. 

An  ezecntor  eboiild  not  be  charfed  wltli 
Interest  on  moneri  in  faia  hands  previons  to 
the  accounting,  when  It  appears  that  be  leceir- 
ed  sndi  moDeys,  not  In  bulk,  bat  In  varying  sons 
AM  from  time  to  time  the  amonnts  dne  on  the 
different  aecaritles  were  tmid,  and  where  he  set- 
tled his  accoont  prompt^;  he  being  nnder  no 
obligatioii  to  make  temporary  Investments  of  it 
[Eld.  Note.— For  other  cases,  see  Bxecators 
and  Administrators,  Cent.  Dig.  ||  423-432; 
De&  Dig.  I  104.*] 

(SjIUnia  bj  the  Coort) 

Appeal   tnm  Orphan^  Oonrt^  Wamn 

Coonty. 

Final  aoconntlttg  ot  WUliam  O'N^  as 
executor  of  the  will  of  Mary  B.  Harris,  de- 
ceased. To  this  account  exceptloDB  were 
filed  1^  Martbn  Wyekoff  and  others,  and 
from  the  allowance  of  certain  credits  th^ 
appeaL  Berersed,  and  acoount  ordered  re- 
lated. 

See,  ^80.  67  AtL  82. 

'Wllllftm  H.  Morrow,  for  appdlanta.  B7I- 
vester  O.  Smith,  for  respondent. 

BEROEN,  Vice  Ordinary.  The  respond- 
•  ent,  as  executor  of  the  last  wUl  and  tes- 
tament of  Mary  E.  Harris,  late  of  Belvl- 
dere.  Warren  county,  filed  with  the  surrogate 
bis  final  account  to  be  audited  and  present- 
ed to  the  orphans'  court  for  examination 
and  allowance.  To  this  account  certain  ex- 
ceptions were  filed  by  the  appellants,  but 
only  those  whI<Ai  I  shall  state  are  now  here 
for  consideration.  One  of  them  disputes  the 
right  to  a  credit  for  $1,027.76,  paid  to  the 
state  treasurer  In  satisfaction  of  the  total 
sum  assessed  against  all  the  legacies  subject 
to  a  collateral  inheritance  tax.  The  orphans'' 
court  Bundiarged  the  accountant  with  $152^1, 
ttiat  sum  representing  tbe  amount  of  Interest 
and  penalties  Imposed,  because  be  did  not 
pay  the  taxes  within  tiie  time  necessary  to 
arcdd  the  penalty.  The  appellants  appeal 
from  so  mudi  of  the  decree  aa  allows  the  ac- 
countant credit  for  the  residue  of  the  amount 
paid,  and  the  respondent  appeals  from  the 
decree  snrchaii^ng  the  f  162.31.  I  am  satis- 
fied that  the  orphans'  court  committed  no 
error  In  making  the  accountant  responsible 
for  the  poialty  resulting  from  bis  neglect  to 
pay  the  taxes  within  the  limit  required  to 
prerait  such  additional  charges  on  the  es- 
tate He  had  ample  funds  of  the  estate, 
In  bank,  subject  to  his  ctaecJE,  and  the  es- 
tate Aonld  not  suffer  because  of  his  negli- 
geance.  With  regard  to  the  exertion  which 
questions  the  allowance  of  the  amount  paid 
for  collateral  inheritance  Caxes,  «clusiTe  of 
the  penalties  Imposed,  It  Is  manifest  that  the 
acconntant  has  not  observed  the  law  which 
requires  Um,  If  the  legacy  or  gift  Is  of  mon- 
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ey,  to  '^oct  tin  tax  therefrom"  0  Gen.  8t 
1896,  p.  8341,  I  26Q),  and  to  pay  to  the  stats 
treasurer.  In  doing  whidi  be  la  acting  prac- 
tically u  tite  agait  ot  tbe  stat^  and,  strictly 
speaking,  the  proceeding  has  no  place  In  his 
final  account  It  la  a  matter  In  which  no 
other  legatee  has  any  interest  It  ooncons 
only  the  executor,  the  legatee,  and  the  state. 

In  this  case.  If  thia  waa  the  only  error,  I 
Should  be  content  to  let  the  matter  stand 
aa  it  is,  trusting  that  as  It  was  claimed  on 
the  argument  it  would,  the  orphana'  court 
would  correct  tiie  error  in  Its  decree  of  dis- 
trlboUcm;  but  aa  thla  aocoont  will  have  to 
be  restated  for  other  reasons,  and  In  order 
to  have  ttie  accoant  stand  as  It  should,  I 
shall  tsxHA  that  the  accountant  be  charged 
with  the  whole  amount  paid  on  thla  account, 
viz.,  $1,027.75,  Instead  of  1162.81,  as  decreed 
by  the  orphana'  court  The  Miconntant  will 
not  Buffer  because  he  can  retahi  from  eacii 
legatee  the  true  amount  of  the  tax  assessed 
against  eadi  legacy,  which  will  not  Include 
the  $152.31,  for  which  he  la  pmonally  liable. 
This  method  haa  the  advantage  of  showing 
the  true  balance  for  which  the  accountant 
should  be  charged,  and  will  avoid  a  retrial  of 
the  question  on  the  aettlement  of  the  decree 
for  distribution. 

The  next  exception  relates  to  a  credit  la 
the  account  of  $800  for  Counsel  fees  paid 
Joseph  H.  Wilson,  and  in  thla  connection 
I  will  also  consider  a  further  exception  to 
the  allowance  of  $100,  additional  counsel 
fee,  to  the  aame  counsel  on  the  final  ac* 
counting.  I  find  It  Impossible  to  Justify  the 
allowance  ot  the  $300,  and  consider  the  $100 
allowed  when  the  account  was  passed  as 
ample  compensation  for  any  services  counsel 
could  have  rendered  thia  executor  In  the  dls- 
(diarglng  of  the  duties  of  his  office^  The  in- 
ventory shows  that  this  estate  was  bank 
stock  or  mortgages,  and  all  of  such  a  class 
that  they  were  realized  on  without  suit  and 
apparently  without  any  special  dllllcull7. 
Nor  does  the  evidence  show  any  particular 
services  rendered  by  counsel,  or  the  necessity 
for  them.  The  business  of  collecting  this 
estate  and  reducing  it  to  money  was  such 
that  any  man  of  ordinary  business  ability 
could  readily  conduct  it  without  the  aid  of 
counsel.  From  the  nature  of  the  estate,  the 
busloess  knowledge,  and  Judgment  of  the  ac- 
countant he  having  servM  two  terms  as  sur- 
rogate of  the  county  of  Warren,  and  support- 
ed by  the  fact  that  the  accountant  had,  for 
some  years  prior  to  her  death,  been  the  ad- 
viser and  attorney  in  fact  of  the  testatrix, 
with  full  knowledge  of  all  her  business  af- 
fairs, and  of  the  place  and  character  of  her 
investments.  It  is  Impossible  to  find  any 
Justification  for  this  allowance.  Beasonable 
counsel  fees  are  never  refused  when  the  set- 
tlement of  the  estate  requires  the  aid  of 
counsel;  but  there  must  be  a  necessity  and 
the  fee  allowed  based  upon  some  real  and 
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not  fancied  Berrlce,  and  the  power  to  make 
an  allowance  oaght  never  to  be  so  exercised 
as  to  make  counsel  a  legatee.  The  account- 
ant will  be  sordiarged  with  the  $300  allow- 
ed by  the  orpbans'  court  as  a  counsel  fee, 
but  win  be  allowed  the  flOO  awarded  by  the 
orphans'  court  on  the  final  accounting. 

The  next  queation  raised  relates  to  a 
charge  of  Interest  decreed  by  tiie  orphans* 
court  against  the  accounting  on  $700,  with- 
drawn by  the  executor  as  his  commissions. 
The  testatrix  died  August  17.  1904,  and  the 
executor  filed  hla  Inventory  of  the  estate 
December  13,  1004,  but  prior  to  this  date, 
and  on  November  21,  1904,  be  drew  from  bis 
account,  as  executor,  $700,  on  account  of 
his  commissions,  and  placed  the  same  to  his 
individual  credit  In  bank.  The  final  account 
of  the  executor  was  filed  November  8,  1905. 
in  which  the  commissions  were  fixed  at  $717.- 
62,  so  that  with  the  exception  of  $17.62  this 
accountant  had  had  In  bis  possession,  sub- 
ject to  his  ovm  use,  his  commissions  for 
services  nearly  a  year  before  they  were  ful- 
ly rendered,  and  for  all  practical  purposes 
before  any  of  the  services  for  which  commis- 
sions were  allowed  had  been  performed.  As 
this  executor  was  not  entitled  to  commis- 
sions until  they  had  been  settled  and  allowed 
by  ISxe  court  (Lathrop  v.  Smalley's  Ex'rs, 
23  N.  J.  Eq.  192.  194),  he  occupied  the  posi- 
tion of  a  borrower  of  the  amount  taken,  and 
should  be  charged  with  Interest  as  decreed 
by  the  orphans*  cotirt 

Another  exception,  and  one  which  the 
orphans'  court  refused  to  sustain,  relates  to 
five  items  amounting  to  $25.50.  The  ac- 
coTmtant  prays  allowance  for  car  fare  to 
Philadelphia  and  return,  and  expenses  to 
assign  five  mortgages.  They  are  set  out  In 
the  record  and  need  not  be  recited  here.  The 
cost  In  each  case,  with  a  single  exception, 
was  $4.90;  the  exception  being  $5.90.  The 
appellants  insist  that  these  charges  are  not 
proper,  and  it  is  difficult  to  understand  from 
the  evidence  why  the  accountant  was  re- 
quired to  go  to  Philadelphia.  In  one  case. 
It  appears  that  the  purchaser  of  the  mort- 
gage was  a  resident  of  Belvldere,  where 
the  accountant  lived,  and  as  to  every  case 
the  accountant  testified  that  he  had  a  busi- 
ness In  Philadelphia  which  required  him  to 
go  to  that  city  every  week  during  the  time 
he  has  charged  this  estate  with  car  fares. 
This  admission  of  resi>ondent  Is  sufficient  to 
justify  a  refusal  of  these  charges.  Tbe  car 
fares  were  Incurred  for  his  own  purposes, 
and  the  fair  presumption  from  the  nature 
of  the  business  claimed  to  have  been  done 
for  the  estate  is  that  It  was  not  necessary 
to  put  the  estate  to  thto  expense,  and,.  If  any 
buslneas  for  the  estate  was  done  In  PUIa- 


delphla.  It  was  done  there  for  the  convenience 
of  the  reqwndent.  He  had  an^)le  opportun- 
ity as  a  witness  to  oplaln  the  matter  in 
detail,  but  did  not,  beyond  the  statement  tiiat 
he  went  to  Philadelphia  to  assign  the  mort- 
gages because  he  had  agreed  to;  but  this 
agreement  was  carried  out  because  be  was 
going  to  Philadelphia  weekly  on  his  private 
business,  and  he  wotdd  have  gone  even  if 
the  estate  had  no  mortgages  on  property 
in  Uiat  dty.  These  items  fdiould  not  be 
allowed.  They  were  expenditures  made  by 
the  respondent  In  the  carrying  on  of  his 
private  affairs  and  ought  not  to  be  cast  npon 
the  estate. 

The  appellants  also  object  to  so  mudi  of 
the  decree  of  the  orphans'  court  as  overrules 
the  exception  to  the  charging  part  of  tibe 
account  because  the  accountant  Is  not  charg- 
ed with  interest  on  moneys  In  his  hands  pre- 
vious to  tike  accounting.  After  a  careful  con- 
sideration of  this  question,  I  have  come  to 
the  conclusion  that  the  decree  of  tiie  orphans' 
court  in  this  matter  Is  correct,  and  that  the 
accountant  should  not  be  charged  with  this 
Interest  He  did  not  receive  tiie  money  in 
bulk.  It  was  paid  to  him  In  varying  simis 
as,  from  time  to  time,  the  amoimts  due  on 
the  different  securities  were  paid.  He  set- 
tied  his  accomit  quite  promptly,  and  was 
Justified  Id  holding  the  money  to  be  disburs- 
ed as  soon  as  the  orphans*  court  had  pass- 
ed upon  It;  nor  did  be  have  In  hand  any 
large  sum  until  a  few  months  prior  to  the 
date  he  might  expect  to  be  called  upon  to 
pay  It  out  He  could  not  make  any  perma- 
nent Investment,  and  I  cannot  say  that  under 
the  circumstances  be  was  guilty  of  any  neg- 
ligence In  the  management  of  the  fund  suffi- 
clent.to  Justify  the  court  In  .charging  hbn 
with  interest  on  the  fund  In  hand  prior  to 
the  setUement  of  lUs  account 

AnoUier  ground  of  cwnplalnt  Is  that  the 
orphans'  court  allowed  counsel  fees  on  the 
exceptions  in  that  court  and  (diarged  the  es- 
tate with  the  costs  of  that  dispute.  In  my 
Judgment  the  counsel  fees  of  $200  to  coun- 
sel for  the  accountant,  and  of  $100  to  coun- 
sel of  the  exceptants,  were  a  propw  allow- 
ance; but  that  tbe  costs  of  so  much  of  the 
proceedings  in  the  orphans*  court  as  are 
<^ai^eable  to  the  trial  of  tbe  exceptions 
ought  to  have  been  adjudged  against  the 
accountant  because  It  was  the  errors  in  his 
account  that  provoked  the  acq;)tlon8,  the 
substantial  and  material  part  of  whk3i  have 
been  sustained. 

The  decree  of  the  orphans'  court  will  be 
reversed,  and  the  account  ordered  restated 
In  accordance  with  the  views  here  expressed. 
The  costs  of  this  tLppeal  to  be  paid  1^^  the 
respondent 
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BARLE  V.  AMEIRICAN  SUGAR  REFINING 
OO. 

(GoDit  o|  ObanceiT  of  New  Jenejr.   S«pt.  15, 
lOOa) 

L  C0«P0BATI0W8  a  Sgl*)  —  RECKTVaBB  —  COI.- 

ixcnoir  OF  Aasm— Aooottntuvq. 

wbo  owned  «  majoritj  of  tbe  stock  of 
tbe  C.  C  Co.,  which  In  turn  owned  a  mAjority 
of  the  stock  of  the  P.  S.  R.  Co.,  borrowed 
11,^,000  from  the  A.  8.  R.  Co.,  qiwd  a 
idedge  of  nich  wtock  {amtmg  other  collateral), 
under  an  agieemoit  that  the  P.  S.  R.  Go.  should 
Dot  be  operated  dnring  the  pendency  of  the  loan, 
ne  P.  S.  R.  C!o.'s  plant,  wolch  was  practically, 
bat  not  cntiidy,  jDcnapIeted,  was  erected  for  the 
poipow  of  midertalanK  the  Bame  boiineM  as 
that  In  wU^  the  A.  S.  R.  Co.,  wa>  engaged. 
One  attempt  to  borrow  money  with  which  to 
start  the  P.  8.  R.  Go.  was  made,  and  prored 
abortlTe.  To  aceaie  the  carrying  out  of  the 
aneemHit  nntloDed.  the  board  of  difeeton  of 
ue  last-named  company  was  ornnlsed  in  the 
Interest  of  the  A.  S.  R.  Co.,  the  lender  corpora- 
tion. Hie  p.  S.  R.  Co.  was  snbdequently  de- 
clared inBolveot,  and  the  comptalnant  was  ap- 
pointed  its  receiver.  He  filed  the  bill  in  this 
caose  to  have  the  A.  S.  R.  Co.  declared  tmstee 
for  the  cieditom  and  stockholders  of  the  P.  S. 
R.  Co.  because  of  the  former's  control  of  the 
plant  of  the  latter,  and  asked  that  It  account  for 
profits  alleged  to  have  been  made  by  and  throagh 
snch  control.  It  was  proved  that  the  P.  S.  B. 
Co.  was  Insolvent  when  the  loan  was  made; 
that  it  never  was  a  going  concern,  and  it  was 
not  proved  that  it  coald  have  made  profits  if 
it  had  been  operated. 

Beld^  that  a  case  Is  not  made  which  entitles 
the  complainant,  as  receiver  of  the  P.  8.  R.  Co., 
to  an  acooanting  in  this  coort  from  the  A.  S. 
R.  Co.  for  profits,  as  It  appears  that  no  profits 
were  made  in  the  transaction. 

[E^.  Note.— For  other  eases,  see  Oozpoiations, 
Dee.  Dig.  |  661  •] 

(Syllabns  by  the  Ooort) 

2.  COBFOBAITOKS  (5  462*)— POWIBS— "BUTIKG 

o»  Bux." 

Where  a  corporation,  onanlsed  under  Act 
April  21,  1896  (P.  li.  p.  277);  loaned  the  own- 
er of  a  majority  of  tiie  stocK  of  another  cor- 
poration a  large  snm  of  money,  and  took  from 
him  a  pledge  of  such  stock,  It  was  a  vio- 
latioa  ol  the  third  sectfon  of  sach  act,  provid- 
ing that  no  corporation  created  under  uie  act 
shoold  possess  tne  power  to  carry  on  the  busi- 
neas  of  discoanting  bills  or  notes,  or  of  baying 
and  selling  bills  of  exchange,  the  loan,  while  not 
■trfctly  a  discounting  of  the  note,  was  the  "buy- 
ing of  a  bUL" 

[Eld.  Note.~For  other  cases,  see  Corporatfons, 
Cent.  Dig.  li  1816-181»;  Dec  Dig.  f  462.*] 

8.  Barks  and  Bankiro  {|  2*}— "Baitkiro 

Busnnss." 

^e  "banking  business,"  as  defined  by  laws 
and  customs,  consists,  among  other  things.  In 
making  loans  of  money  on  collateral  secun^. 

[Ed.  Note^For  otlier  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  2;  Dec.  Dig.  S  2.* 

For  other  d^nltlons,  see  Words  and  Phrases, 
ToL  1.  pp.  697,  696;  vol.  8,  p.  7587.] 

Bill  for  acconntlng  by  George  H.  Barle, 
Jr.,  auxiliary  receiver  of  the  Pennsylvania 
Sngar  Beflning  Oompaiir.  against  the  Amerl* 
can  Sugar  Beflning  Company.  Bill  dlsmlased. 

Gxcy  is  ArdMT,  J.  De  F.  Jnnkin,  and  H. 
Boaw4m  MarMiall,  for  oomplaittsnt  Bteli- 
•rd  v.  Undabory,  John  O.  Johnson,  and 


Henry  W.  Taft,  for  defendant  Davles,  Ston* 
&  Atierbacb,  tor  certain  bondlioldm  of  PhU- 
ade^hla  flngar  Beflnlng  Company. 

WALKER,  y.  a  The  blU  In  this  case 
praya  that  it  may  be  decreed  that  the  de- 
fendant, the  American  Sugar  Refining  Com- 
pany, on  Deconber  30,  1908,  became  trustee 
in  the  ctmtrol  of  the  affairs  and  plant  of 
the  PennaylTanla  fingar  Refining  Company, 
for  the  benefit  of  that  company  and  Its  cred- 
itors and  stockholders;  that  as  SQch  trustee 
the  defendant  make  dlscoTery  of  all  profits 
made  and  acquired  by  It  by  reason  of  Its  ac- 
tions In  controlling  the  affairs  and  plant  of 
the  Penn^lvanla  Sdgar  Refining  Company, 
and  account  to  the  complainant  as  auxiliary 
receiver  of  that  company  for  such  profits; 
that  whatever  profits  have  been  made  by  the 
American  Sugar  Refining  Company,  by  rea- 
son of  Its  actions  In  so  controlling  the  Penn- 
sylTanla  Sugar  Refining  Company,  belong  to, 
and  be  paid  to,  the  complainant  as  such  re- 
ceiver, and  for  further  and  other  rdlef.  For 
the  sake  of  brevity  the  defendant  will  tie 
referred  to  as  the  American  Ongar  Company^ 
and  the  complainant's  insolvent  corporation 
as  the  PennRylvanta  Sugar  Company. 

The  state  of  facts  upon  which  the  defend- 
anfs  liability  is  said  to  arise  are,  succinctly 
stated,  these:  The  Pennsylvania  Sugar  Com- 
pany, a  corporation,  built  a  plant  and  works 
for  the  refining  of  sugar  In  Philadelphia, 
which  plant  was  practically  completed  In  the 
winter  of  1903-04.  Its  oonstmctlon  was  com- 
menced In  or  about  the  year  1901.  The  plant 
was  erected  for  the  Pennsylvania  Sugar  Com- 
pany  by  a  corporation  known  as  the  "Cham- 
pion Oonstmctlon  Company."  Mr.  Adolph 
Segal  was  the  owner  of  the  majority  of  the 
stock  of  the  Champion  Oonstmctlon  Com- 
pany, which  company  owned  a  majority  of 
the  stock  of  the  PennsylTanla  Sugar  Com- 
pany. Be  was  therefore  the  master  of  both. 
TbB  Peuisylvanla  Sngar  Company's  works 
were  constructed  by  Mr.  George  M.  Newball, 
an  CTglneer  and  general  designer  for  manu- 
facturing plants,  including  sugar  refining 
plants,  who  appears  to  be  in  every  way  a 
competent  man.  He  testified  ttiat  In  the 
winter  of  1903-04  the  plant  of  the  Pennqrl- 
vanla  Sugar  Company  was  practically  An- 
ished,  and  that  it  was  tested  in  detail.  Cer* 
tain  complements  to  the  madilnny,  and  cer- 
tain supplies,  however,  remained  to  be  ac- 
quired to  make  the  plant  a  complete  going 
concnn,  as  will  be  hereafter  m«itioned. 

Priw  to  Decembw  17, 190%  Mr.  Gnstav  B. 
Kissel  called  upon  Mr.  J<^  E.  Parsons,  the 
counsel  and  one  of  the  directors  of  the  Amer- 
ican Sugar  OcHnpaay*  oonceming  an  appHca- 
tloi  for  a  loan  by  that  company  to  Mr.  Segal. 
Mr.  KlBS^  the  defendant  asserts,  was  Mr. 
B^al*8  agent  at  that  tim^  bat  Uuit  be  attet- 
wards  became  the  dttf^ndsnts  agent  1^ 
judgment  Is  that  he  never  was  the  agent  of 
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Segal  In  any  legal  flense,  bat  was  alwaya  the 
agoit  of  tiie  Amulcaii  Sugar  Oompuv-  Sd- 
gal  undoubtedly  acted  for  blmeeU  so  far  aa 
be  was  not  v^wesented  by  Ur.  Thomas  B. 
Hained.  Tt»  amount  of  tbe  Iobd  aAed  tor 
was  tlfiSOjOOO.  At  an  Interview  b6bra»  Mr. 
Hamed*  coonael  for  Mr.  fi^al,  and  ICr.  Kls- 
sd,  with  Hr.  John  XL  Farsona,  Ur.  Panons 
was  Informed  that  the  loan  woald  be  secured 
by  $1,000^000  of  bimda  of  a  property*  known 
as  tbe  "Majestic  Apartment  Hotue,"  In  Phil- 
adelphia, by  $JSOO,000  of  bonds  ot  the  Penn- 
sylvania Sugar  Cknmpany,  and  by  26,000 
shares  of  that  company.  There  was  a  voting 
troBt  In  respect  to  this  stock,  which  was  In- 
complete. It  was  stated,  either  by  Mr.  Har> 
ned  <a  Mr.  Kissel,  that  thwe  was  to  be  an 
arrangement  that  the  PoinsylTanla  Sugar 
Company  Should  not  mn  during  tbe  pendency 
of  tbe  loan,  which  was  to  be  for  a  year.  On 
anotiier  occasion  Mr.  Segal  was  present,  as 
well  as  the  persons  Jnst  mentioned.  It  was 
stated  fliat  Mr.  Segal  was  not  willing  to  ap- 
ply for  consent  from  the  other  stoclcbolders, 
and  that  be  did  not  wish  anything  about  the 
transaction  In  writing.  Mr.  Panons  declined 
to  have  anything  to  do  with  the  transaction 
unless  all  of  the  particulars  were  committed 
to  writing.  In  passing  it  might  be  observed 
that,  on  the  first  visit  of  Mr.  Segal  In  com- 
pany with  Messrs.  Hamed  and  Kissel  to  Mr. 
Parsons,  he  (Mr.  S^al)  stated  that  he  un< 
derstood  or  believed  that  the  loan  was  to 
be  made  by  the  American  Sugar  Company. 
Tbia  fact,  like  the  other,  1b  not,  in  my  judg- 
ment, of  any  very  great  Importance.  The 
fact  Is,  as  I  believe,  that  Mr.  S^al  knew 
from  the  first  that  the  loan  was  to  be  made 
by  the  American  Sugar  Company.  In  other 
words,  I  believe  that.  In  casting  about  blm 
for  the  procurement  of  a  loan  with  whic^  to 
complete  bis  Majestic  Apartment  House,  be 
conceived  the  idea  that  through  his  virtual 
ownership  and  his  actual  control  of  a  major- 
ity of  stock  of  the  Pennsylvania  'Sugar  Com- 
pany he  could  secure  such  loan  from  the 
American  Sugar  Company,  under  an  agree- 
ment whereby  tbe  Pennsylvania  Sugar  Com- 
pany was  not  to  be  run  in  competition  with 
the  American  Sugar  Company.  Upon  this 
bead  there  is  no  difficulty,  and  I  think  that 
the  defendant  Itself  does  not  seriously  con- 
tend  otherwise. 

In  order  to  secure  his  dient,  not  so  much 
for  tbe  repayment  of  tbe  loan,  for  which  the 
security  appeared  to  be  inadequate,  but  more 
for  the  purpose  of  the  principal  object  for 
which  the  loan  was  made,  namely,  that  tbe 
Pennsylvania  Sugar  Company  should  not  run 
and  operate,  Mr.  Parsons  prepared  what  is 
called  in  the  pleadings  and  proofs  "Mem.  re 
Sega]  Loan."  It  provides  tliat  an  agreement 
be  made  and  exchanged;  that  a  stock  note 
be  signed  and  securities  be  turned  over ;  that 
Mr.  Hippie  (the  tifuatee  named  in  tbe  Incom- 
plete voting  trust  agreement)  must  give  a 
certificate  tbat  he  holds  26,000  shares  sub- 
ject to  tbe  control  of  tbe  l«ider,  and  that  he 


will  not  accept  dlzecttoas  from  tbe  proposed 
oommittee  ^oOTided  for  In  the  voting  trost 
agreement),  or  does  accept  notice  from  tbe 
majorlly  of  tiie  stoekhoi^ts,  that  ttaflty  will 
not  aKKilnt,  or  ocoisent  to  the  appointment 
of,  the  annintttee ;  that  the  constmctlixi  com- 
pany notify  Mr.  HlwH  ss  depositary  of  tbe 
sto^  ttiat  Inasmnch  as  no  names  for  a,  cmn- 
mlttee  have  been  agreed  to  In  fto  pooling 
agreement,  as  awaet  of  26,000  Shares  (a  ma- 
jority of  tbe  fftotik  of  the  Poinsylvanla  Sugar 
0(Mnpany),  it  elects  to  treat  the  sgreement  as 
not  conq^ete,  and  that  Mr.  Hippie  will  be 
so  good  as  to  accordingly,  accepting  no 
directionB  from  a  committee,  should  names 
for  a  oonunlttee  be  proposed,  and  accepting 
notice  that  the  conetmctlon  company,  as  tbe 
holder  ot  a  majority  of  the  stm^  will  not, 
tmtU  the  notice  is  countermanded  in  writing 
by  the  construction  company  or  Its  assigns, 
participate  In  tbe  appointment  of  such  com- 
mittee, or  consent  to  such  appointment;  that 
Mr.  Hippie  acknowledge  tbe  receipt  of  tbe 
communication  by  a  letter  or  certificate  In 
which  he  shall  say  that  he  has  received  It, 
that  he  holds  the  26,000  shares  of  the  ettx^ 
of  tbe  construction  company  subject  to  the 
rights.  If  any,  under  tbe  pooling  agre^ent 
as  tbus  stated,  to  the  ownerrtiip  and  control 
of  tbe  construction  company  and  its  assigns; 
that  tbe  construction  company  transfer  the 
certificate  with  trust  certificates,  if  trust 
certificates  are  to  be  Issued,  to  Mr.  Kissel 
under  the  terms  of  the  Segal  agreement; 
that  if  tbe  stock  Is  in  tbe  name  of  tbe  con- 
struction company,  It  must  give  an  irrevoca- 
ble proxy,  and  should  assent  to  whatever 
Is  the  arrangement  with  Mr.  Hippie;  that 
changes  in  the  board  (of  directors)  be  ar- 
ranged as  proposed;  that  tbe  lender  should 
be  satisfied  that  tbe  executive  officers  will 
obey  the  orders  of  the  directors  in  respect  to 
the  running  of  tiie  refinery ;  a  note  from  tbe 
president  of  tbe  company  addressed  to  Mr. 
Kissel,  In  substance  or  effect,  as  follows,  will 
answer:  "Referring  to  the  resolution  of  tlie 
directors  of  the  Pennsylvania  Sugar  Beflning 
Company,  passed  this  day,  with  reference 
to  the  starting  of  tbe  refinery,  I  wish  to  say 
that  I  recognize  the  authority  of  that  resolu- 
tion, and  will  act  in  conform]^  witb  it,  sut>- 
Ject  to  any  change  that  may  hereafter  be 
made  by  a  majority  of  the  board  of  direct- 
ors" ;  that  a  resolution  of  the  directors  may 
be  in  this  form:  "Whereas,  to  start  the  re- 
finery at  the  present  time  would  involve  an 
outlay  of  a  large,  sum  of  money  which  would 
need  to  be  provided,  for  which  the  time  is 
not  opportune:  Resolved,  that  tbe  refinery 
do  not  run,  and  that  no  proceedings  looking 
to  tbe  beginning  of  operations  be  taken  until 
tbe  further  order  of  tSie  board."  The  reason 
I  say  that  tbe  principal  object  of  the  loan 
was  to  prevent  the  operation  of  the  Pennarl- 
vania  Sugar  Company  rather  than  to  secure 
a  return  of  the  money  la  that  a  corporation, 
no  part  of  whose  legitimate  business  was  tbe 
loaning  of  money,  would  never  have  made 
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nch  ft  loan  ftt  lesal  Interest,  miless  InrkbiK 
behind  the  transaction  there  was  some  ad- 
Tantage  of  great  Importance  to  the  loider. 
Tbe  American  Sugar  Oompaur  was  safe.  If 
the  loan  were  repaid,  It  lost  nothing,  and  had 
the  advantage  of  no  opposition  from  the 
Penn^lTanla  -Sngar  Company  during  Its  pen- 
dency. If  the  borrowed  mon^y  were  not  re- 
turned, thea  the  advantage  from  stifled  com- 
petition was  endarlng ;  and  the  security  was 
arallable,  in  case  of  default,  with  at  least 
tbe  po68lbmt7  of  the  qltUnate  acqulsltltm 
of  a  rival  plant 

On  Dec^ber  80,  1903,  an  agreement  In 
writing  was  signed  by  Mr.  S^l  and  Mr. 
Elssel,  "an  agent"  It  was  expressed  to  be 
made  between  Mr.  S^^,  therein  called  the 
borrower,  and  Mr.  Elssel,  "as  agent  his 
principals  and  assigns,"  therein  called  the 
lenders.  It  recited  Mr.  Segal's  desire  to  bor- 
row $1,280,000  upon  a  stock  note  to  be  givm 
tberefor,  a  copy  of  which  Is  recited  In  the 
agreement  The  form  of  note  recited  that 
Ur.  Segal  12  months  after  dat^  for  value  re- 
ceived, promised  to  pay  Mr.  Kissel,  agrat 
or  his  assigns,  $1,2S0,000,  with  interest  at 
6  per  cent,  liaving  deposited  with  him  as 
collateral  security  tbe  following  property: 
One  thousand  first  mortgage  bonds  of  |1,000 
each  of  the  Majestic  Apartment  House  Com- 
pany; 500  first  mortgage  bonds  of  ¥1>000 
each  of  the  Pennsylvania  Sngar  Company; 
receipt  of  Mr.  Hippie  for  26,000  shares  of 
tbe  capital  stock  of  tbe  Penm^lvanla  Sngar 
Company,  the  right  to  the  stock,  and  all 
voting  and  other  rights  which  belonged  to 
It  Then  followed  the  usual  undertaking  of 
a  collateral  note  concerning  the  sale  of  the 
securities,  after  default  at  public  or  private 
sale  wlthont  advertisement  or  notice,  etc. 
Then  a  recital  that  the  bonds  of  tbe  Petm- 
sylvanla  Sngar  Company,  and  the  right  to 
tbe  26,000  shares  of  the  stock  of  that  com- 
pany, and  the  votlng  and  other  powers  which 
bdonged  to  that  stock,  were  regular,  and  the 
stock  regularly  Issued  and  constituted  a  ma- 
jority of  all  of  the  stock  of  the  company. 
Ibe  agreement  then  proceeds  to  recite  that 
the  bonds  of  the  Majestic  Apartmrat  House 
Company  are  the  entire  issue  of  such  bonds ; 
that  the  entire  Issue  of  first  mortgage  bonds 
of  the  PoinsylTania  Sugar  Company  is 
13,000,000,  the  600  bonds  being  one-sixth  of 
the  total  authorized  Issue;  that  the  borrow- 
er (Mr.  Segal)  will  so  arrange  that  the  ab- 
solute voting  power  of  the  26,000  shares  of 
the  stock  of  the  Poinsylvanla  Sugar  Com- 
pany shall  be  in  the  Iraiders,  who  shall  have 
the  right  to  use  such  voting  power  as  may 
be  soltaUe  to  aid  or  effectuate  tbe  purposes 
of  the  agreemeit  and,  as  the  control  there- 
by given  Is  a  material  part  of  the  con^dera- 
tioB  for  the  noter  the  bwrower  fnrthw  agrees 
that  he  will  so  arrange  that,  of  tbe  seven 
directors  of  the  Pennsylvania  Sugar  Oom- 
pany,  four  to  be  nominated  by  the  lendras, 
of  whom  one  shall  be  Mr.  ^ssel,  shall  be  put 
hi  place  of  four  of  the  tbm  present  directors. 


and  that  they,  or  sntwtitntes  to  be  nominat- 
ed by  the  lende»,  shall  be  directors  so  long 
as  any  part  of  the  loan  shall  remain  unpaid, 
and  that  the  control  and  possession  of  the 
property  of  the  Pennsylvania  Sugar  Com- 
pany shall  be  In  such  way  and  so  effectually 
subjected  to  tbe  control  of  the  board  of 
directors  that  so  long  as  the  note,  or  any 
part  thereof,  remains  unpaid  the  refinery  of 
the  Pennsylvania  Sugar  Company  shall  only 
be  run  or  operated  or  do  business,  aa  shall  be 
directed  by  such  board. 

To  effectuate  the  purposes  of  the  agree- 
ment, and  to  carry  out  the  terms  of  the 
transaction,  the  Champion  Construction  Com- 
pany on  the  same  date,  December  30,  1903, 
gave  Mr.  Elssel  its  proxy  to  vote  the  stock 
owned  by  It  and  standing  In  Its  name,  which 
proxy  Is  expressed  to  be  Irrevocable  pending 
the  life  of  tbe  agreement  mentioned.  It 
Is  signed  for  the  company  by  Mr.  Harned, 
president,  and  Is  attested  by  Its  secretary. 
On  tbe  same  date  Mr.  Harned  wrote  a  let- 
ter to  Mr.  Hippie,  which  stated  that,  inas- 
much as  no  names  for  a  committee  had  been 
agreed  upon,  tbe  construction  company,  as 
owner  of  26,000  shares  of  the  stock  of  tbe 
Pennsylvania  Sugar  Company  (a  majority 
of  tbe  stock),  notified  him,  as  depositary  of 
the  stock,  that  It  elected  to  treat  the  agree- 
ment as  not  complete,  and  that  he  would  be 
so  good  as  to  act  accordingly,  accepting  no 
directions  from  a  committee  should  names 
for  a  committee  be  proposed.  This  letter 
Mr.  Harned  signed  as  president  stating  it 
was  by  order  of  tbe  board  of  directors.  To 
this  Mr.  Hippie  replied,  by  letter  of  the 
same  date,  acknowledging  the  receipt  of  Mr. 
Hamed's  conmiunlcatlon,  and  stating  that 
as  there  was  no  committee  In  existence  to 
direct  him  In  voting  tbe  stock,  and  none 
could  be  nominated  except  by  the  holders  of 
the  majority  of  the  stock,  be  could  not  ex- 
ercise any  right  to  vote  the  stock  deposited 
with  blm,  until  such  committee  of  direction 
be  appointed.  This  letter  from  Mr.  Hippie 
to  Mr.  Harned,  president  of  the  Champion 
Construction  Company,  was  by  that  company 
assigned,  transferred,  and  set  over  to  Mr. 
KlBsel,  as  a  paper  In  the  nature  of  a  certif- 
icate signed  by  Mr.  Hippie,  trustee,  contem- 
poraneously with  the  assignment  and  deliv- 
ery to  him  (Mr.  Kissel)  of  trustees'  certif- 
icates for  26,000  shares  of  the  stock  of  the 
Pennsylvania  Sugar  Company,  under  the 
terms  of  the  agreemoit  bearing  date  Decem- 
ber 30,  1906,  expressed  to  be  made  between 
blm  (Mr.  Eassel)  and  Mr.  Segal;  This  as- 
signment Is  signed  for  tbe  company  by  Mr. 
Harned,  aa  president,  and  Is  attested  by  the 
secretary.  On  the  same  day,  December  80, 
1901,  the  hoard  of  directors  of  the  Pennsyl- 
vania Sugar  Company  met  and  in  pursuance 
of  the  agreement  that  fonr  directors  Should 
resign  In  the  Interest  of  tbe  lenders,  and 
four  others,  to  be  nominated  by  them,  tw 
^ected  In  tiielr  places,  four  of  the  directors 
did  resign,  and  their  resignations  were  ae- 
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cepteA  and  their  BQcceewn  elected,  among 
those  cboeen  being  Mr.  Kissel,  according  to 
agreanent  At  that  meeting  a  preamble  and 
-  resoIntloDt  reading  aa  follows,  was  adopted: 
"Whereas,  to  start  the  refinery  at  the  pres- 
ent time  would  inrolTe  an  outlay  of  a  large 
stmt  of  money,  which  would  need  to  be  pro- 
vided, and  for  wtilch  the  time  la  not  op- 
portune :  Resolved,  that  the  refinery  do  not 
run,  and  that  no  proceedings  locating  to  the 
beginning  of  operations  he  taken  nntU  the 
further  order  of  the  board." 

On  June  16,  190^  Ur.  Hamed  wrote  Mr. 
Parsons  that  Mr.  Segal  reqnested  a  return 
of  the  26.000  shares  of  stock  against  a  cash 
payment  of  flOO,000  on  account  of  the  loan, 
In  which  case  he  would  enter  Into  such  guar^ 
anty  as  necessary  to  Insure  refinery  remaln- 
ing  closed  until  October  1,  1904;  that  he 
would  pay  off  unconditionally  the  entire 
loan  with  Interest  to  October  1st,  against  re- 
turn of  all  securities ;  that  if  neither  propo- 
sition be  acceptably  he  would  like  to  feel 
free  to  make  sale  of  bis  entire  position,  legal 
and  otherwise,  and  it  would  be  more  satis- 
factory to  all  concerned  if  that  be  not  ob- 
jectionable. Segal  did  not  pay  the  loan, 
either  on  October  1, 1904,  or  at  maturity  (nor 
has  he  at  any  time,  as  it  appears),  and  on 
July  6,  1905,  Mr.  Parsons,  representing  the 
American  Sugar  Company,  wrote  to  Mr.  Un- 
terme^er,  then  representing  Segal,  In  which 
he  said  that  the  sugar  company  (meaning 
the  defendant)  regarded  Segal's  Camden  af- 
fair (1.  e.,  sugar  refinery  built  Ify  Segal  In 
Camden)  as  a  strike;  that  the  company  did 
not  think  or  believe  that  Segal,  or  any  one 
else,  could  run  the  present  refinery  (meaning 
the  Philadelphia  Refinery,  of  which  the  com- 
plainant is  receiver)  at  a  profit,  but  that  the 
attempt  could  do  harm,  and  to  the  extent 
of  making  the  loan  (under  Investigation)  the 
company  yielded,  but  it  declined  to  do  so 
If  Segal  was  to  be  at  liberty,  by  borrowing,  ei- 
ther to  run  the  refinery,  or  for  any  other  pur- 
pose to  put  Indebtedness  ahead  of  the  stock 
collateral  or  to  use  the  money  obtained  from 
the  loan'  in  any  way  to  hurt  the  lender. 
This  letter  was  admitted  in  evidence,  over 
objection,  upon  the  ground  tliat  It  tended 
to  contradict  the  verbal  testimony  glvm  by 
Mr.  Parsons ;  the  question  whether  or  not  it 
amounted  to  an  admission  of  the  American 
Sugar  Company's  motive  In  making  the 
loan  being  reserved  by  me,  with  the  state- 
ment that  It  (the  motive)  was  to  be  Inferred 
from  tlie  evidence  already  in,  notwithstand- 
ing Mr.  Parsons*  testimony,  then  the  com- 
plainant did  not  need  the  letter  for  the  pur- 
pose mentioned,  otherwise  the  complainant 
did  need  it  Now,  I  have  no  dlflJcuIty  what- 
ever in  holding,  from  the  testimony  in  the 
cause,  layli^  aside  entirely  the  letter  of  Mr. 
Parsons  to  Mr.  Untermeyer,  that  the  motive 
of  the  defendant  company  in  making  the  loan 
to  Segal  was  elttier  to  stifie  threatened  com- 
petition, or  to  avoid  the  consequences  of  a 
"strike"  by  Segal,  whatever  that  may  exact- 


ly mean  in  the  connection  In  whidi  it  was 
used.  Therefore  the  letter  is  not  received 
as  evidoice  of  any  admission  by  the  defend- 
ant Another  thhig  of  which  there  can  be 
no  doubt  Is  that  the  whole  matter  of  the  loan 
was  arranged  by  Mr.  S^al  and  Mr.  Haver- 
m^er,  president  of  the  American  Sugar  Com- 
pany, before  Mr.  Parscms  had  anything  to 
do  with  it  It  appears  that  It  was  referred 
to  him  to  arrange  details  and  put  the  matter 
in  the  best  legal  stupe  his  well-known  talent 
could  devise;  to  at  once  secure  and  disguise 
the  loan.  Whether  Segal's  offer  t»  make  a 
payment  on  account  of  the  loan  fm  a  re- 
turn of  the  stock  was  bona  fide  ,  or  not  makes 
no  difference.  The  incident  does  not  touch 
the  merits,  and  Is  only  adverted  to  for  the 
purpose  of  introducing  Mr.  Parsons'  lettor  to 
Mr.  Unterm^er. 

Wliat  I  said  about  Mr.  Kissel  being  the 
agent  of  the  defendant  la  abundantly  shown 
by  Mr.  Parsons'  testlm<H)y.  It  wUl  be  re- 
membered that  in  the  agreement  It  was  pro- 
vided that  four  directors  of  the  Pennsylvania 
Sugar  Company  should  be  nominated  by  the 
lenders,  of  whom  Mr.  Eksel  should  be  one 
By  that  very  agreement  Segal  and  Kissel 
dealt  at  arms'  length,  so  to  speak;  S^l 
being  the  borrower,  and  Elssel,  agent 
his  principals  and  assigns,"  being  the  lend- 
ers. Now  Mr.  Parsons  says  that  so  far  as 
the  directors  were  concerned,  he  was  willing 
that  Kissel  (whom  he  stated  was  Segal's 
broker),  or  anybody  whom  be  nominated, 
should  supply  the  place  of  those  whom  Segal 
said  he  controlled,  remarking  that  they 
(meaning  the  defendant  ccuapany)  had  con- 
fidence In  Kissel,  although  he  was  Seal's 
broker.  Later  on  in  his  testimony  Mr.  Par- 
sons said  that  the  loan  was  made  In  the 
name  of  Kissel,  and  the  promissory  noto 
which  Segal  gave  went  to  Kissel,  and  that  It 
was  stated.  In  the  conversations  referred  to, 
that  the  arrangement  was  that  from  that 
time  on  Elssel  would  hold  the  loan  for  the 
company.  If  anything  were  wanting  to  show 
the  real  character  of  Mr.  Kissel  with  ref- 
erence to  the  transaction,  It  is  supplied  by 
the  letter  of  Mr.  Havermeyer,  presidrait  of 
the  defendant  company,  directed  to  Mr.  Kis- 
sel, dated  January  5,  1904,  in  which  he  says : 
"Referring  to  the  loan  made  hy  you  [Kissel] 
as  agent  for  us  to  Mr.  Segal,  under  the 
agreement  of  December  SO,  19<^  we  will 
hold  yon  harmless  by  reason  of  the  execu- 
tion of  that  agreement  and  of  any  actloa 
taken  under  it"  This  ^ows  conduslvdy 
the  character  of  the  transaction.  It  was  a 
scheme  on  the  part  of  the  defendant  com- 
pany, bom  of  S^l's  necessities,  to  tie  up 
the  Pennsylvania  Sugar  0(Hhpany  and  pre- 
vent its  operation  in  competition  with  the 
defendant  company  so  long  as  the  loan  sbonld 
be  outstanding.  And  It  was  entered  into  In 
a  secretive  manner ;  that  Is,  the  name  of  the 
defendant  company  did  not  appear  in  tbe 
transaction,  and  the  form  In  which  tho 
papers  were  cast  might  have  protected  th« 
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(lefendant  fran  disclosure  In  any  attatft  hj 
third  parties,  or  In  any  InTGstlgatlon  by 
poUlc  authorities.  Bnt  when  attacked  by 
oce  of  the  parties,  or,  what  Is  the  same  thing, 
by  the  receiver  of  the  PennsylTanIa  Bi^r 
Company,  who  was,  by  reason  of  bis  posi- 
tion, able  to  <Atain  his  information  of  the 
transaction  from  Inside  sources,  the  proceed- 
ing la  laid  bare; 

And  now  an  appeal  Is  made  to  a  court  of 
eqalty,  which  penetrates  all  disguises  of 
form,  and,  dlsr^ardlng  the  shadow,  grasps 
the  substance.  Stockton  t.  Central  Railroad 
Co..  60  N.  J.  ICQ.  S2,  21  Atl.  064,  17  I«.  R.  A. 
07.  If  the  complain  ant  were  entitled  to  the 
rell^  be  asks  vpoa  the  state  of  facts  which 
is  disclosed  by  this  cause,  It  would  unhesltat- 
higly  be  aocoMea  to  talm.  It  Is,  however, 
conceded  by  the  complainant  that  fliere  la 
no  precedent  tor  the  relleC  he  prays,  and 
I  am  asked  to  go  a  st^  further  than  the 
conrtB  have  jet  gone  In  dealing  with  the 
opaaOons  of  corporations  In  the  stifling  of 
competition  and  the  restraint  of  trade.  Want 
of  precedent  would  not  deter  me  for  a  nuh 
ment  In  awarding  the  complainant  a  decree 
If  I  could  find  law  upon  which  to  rest  it 
The  iKlndplee  of  equity  will  be  applied  to 
new  cases  as  they  are  presented,  and  relief 
will  not  be  withheld  merely  on  the  ground 
that  no  precedent  can  be  found.  Van  Duyne 
T.  Vreeland.  12  N.  J.  Eq.  142.  The  absence 
of  precedents  or  novelty  In  Incident  pre- 
sents no  obstacle  to  the  exercise  of  the  Juris- 
diction of  a  court  of  equity-  It  Is  no  objec- 
tion to  the  exercise  of  Jurisdiction  that,  In 
the  evCTchanglng  phases  of  social  relations,  a 
new  case  Is  presented  and  new  features  of 
wrong  are  involved.  Vanderbllt  v.  Mitchell 
(N.  J.  Err.  &  App.)  67  Atl.  97,  101.  14  L.  R. 
A.  (N.  S.)  SOi.  WhUe  It  is  true  that  equity 
will  make  a  precedent  to  fit  a  case  novel  In 
incident,  yet  in  my  Judgment  the  facts  of  the 
case  must  come  within  some  head  of  equity 
Jurisprudence.  This  obsnration  is  not,  as 
I  understand  1^  in  conflict  with  the  broad 
doctrine  of  the  expansive  and  expanding 
Jurisdiction  of  this  court  as  laid  down  in 
VandOTbilt  v.  Mitchell.  Each  of  the  cases 
dted  by  Judge  Dill,  in  the  opinion  of  the 
Court  of  Errors  In  that  case  upon  tills  head 
wwe  cases  in  which  the  facta  Involved  were 
referable  to  some  head  of  existing  equity 
Jnrtsprudence.  CHiancellor  Pitney  in  big  opin- 
ion. In  Blgelow  V.  Old  Dominion  Copper  Min- 
ing &  Smelting  Oo.,  May  term,  1908  (not 
yet  offldaliy  reported)  71  Atl.  168,  in  dealing 
with  the  question  of  promoters'  liability,  says 
that  It  *Ms  not  the  creature  of  statute;  it  is 
'Judge-made'  law,  in  the  sense  that  courts 
of  equity  everywhere,  recognizing  the  obli' 
gatkms  arising  from  the  fiduciary  relation, 
have  applied  to  It  the  same  prtndt^es  of 
equity  that  obtain  in  all  cases  of  trust'* 
l%is,  as  I  read  It  is  but  another  declaration 
to  the  effect  that  known  prlndples  of  eqnl^ 
will  be  applied  to  new  cases  as  they  arise, 


and  that  the  expansion  of  equity  goes  to  new 
fticts,  not  that  it  calls  into  behig  new  prin- 
ciples. 

The  doctrine  Invoked  here  la  the  right  to 
an  accounting,  and  that  right  must  be  de- 
nied, unless  the  complainant  can  show,  under 
the  law,  that  he  Is  entitled  to  an  accounting. 
Because  the  American  Sugar  Company  Iimui- 
ed  the  owner  or  controller  of  a  majority  of 
the  atodc  of  the  Pennsylvania  Com- 
pany a  large  sum  of  mon^.  and  took  from 
that  owner  a  pledge  of  Oiat  stock  and  an 
agreement  wbereby  the  Penneylvanla  Com- 
pany conld  not  be  run  and  operated  In  com- 
petiti<ni  with  the  American  Oompany  durlx« 
the  pendente  of  the  loan,  will  not  «ititle  the 
complainant  to  an  accounting,  unless  the 
more  ancient  law,  or  the  more 'recent  policy 
of  the  state,  affords  the  remedy  which  the 
complainant  seeks.  I  cannot  make  law.  I 
can  only  apply  it  This  obserratlon  Is  prob- 
ably subject  to  this  exc^ti<m,  namely,  I 
can  make  law  by  the  application  of  existing 
prittciplea  to  new  cases.  NevertlieleBs,  I  can- 
not call  into  being  principle  wfaicb  have  no 
existence  in  equity,  the  common  law,  the 
statute  law,  br  what  may  be  called  the  "pub- 
lic policy  of  the  state."  The  Legislature  may 
make  public  policy,  but  not  the  courts.  a%e 
Trenton  Potteries  Company  v.  OUphant  58 
X.  J.  Eq.  507,  624,  43  Atl.  723,  46  Ij.  B.  A. 
255,  78  Am.  St  Rep.  612;  Dlttman  v.  DiSr 
tilling  Co.  of  America,  64  N.  J.  Eq.  637,  645, 
64  AU.  670. 

It  ought  to  be  observed  in  passing  that  it 
was  no  part  of  the  business  of  the  American 
Sugar  Company  to  loan  money.  The  objects 
for  which  the  company  was  formed  are  the 
purchase,  manufacture,  refining,  and  sale, 
of  sugar,  molasses,  and  melada,  and  all  law- 
ful buHlnesB  Incident  thereto.  These  are  the 
only  objects  expressed  in  the  charter  under 
which  this  corporation  was  organized,  and 
its  charter  limits  its  powers.  Robotham  v. 
Pmdentlal  Ins.  Co.,  64  N.  J.  Eq.  678,  682,  68 
Atl.  842.  The  loan  to  Segal  was  In  direct 
violation  of  the  third  section  of  our  corpora- 
tion act  (April  21,  1896  [P.  L.  p.  278]),  which 
provides,  among  other  things,  that  no  cor- 
poration created  under  the  provisions  of  the 
act  shall,  by  implication  or  construction  be 
deemed  to  iKMSess  the  power  of  carrying  on 
the  business  of  discounting  bills,  notes,  or 
other  evidences  of  debt  or  of  buying  and 
selling  bills  of  ^change.  While  the  loan  to 
Segal  was  not,  strictly  speaking,  the  dis- 
counting of  a  note,  it  undoubtedly  was  the 
buying  of  a  bill,  within  the  meaning  of  the 
section.  In  other  words.  It  was  the  doing 
of  a  banking  business,  as  the  loan  was  not 
made  by  the  company  for  Its  own  benefit  In 
the  course  of  its  own  business.  This  section 
Is  understood  to  be  a  prohibition  against  the 
exercise  of  banking  powov  tQ*  companies  or- 
ganized under  our  general  corporation  act 
The  business  of  banking,  as  defined  by  law 
and  custom,  censlsts,  among  other  things,  in 
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making  loana  ot  money  on  collateral  secnrl- 
tr>  BoIlcB  on  Modern  Law  of  Banking,  toI.  1, 
p.  2,  citing  Mercantile  Bank  t.  New  ToA> 
121  U.  S.  1S8,  ISe,  7  Sup.  Ot  826,  80  L.  Ed. 
895.  Tbe  transaction  under  InTestlgatlon 
falli  directly  within  tbe  definition  of  bank- 
ing Just  adverted  to ;  tliat  le.  it  waa  a  loan 
of  money  upon  collateral  security.  The  Su- 
preme Conrt  in  McOarter,  Atty.  Gen.,  v.  Im- 
perial Trustee  Co.,  72  N.  J.  lAW,  42,  45,  60 
Atl.  223,  held  that  the  third  section  of  our 
act  Is  a  regulation  of  and  limitation  upon  all 
corporations,  and  Is  not  confined  to  corpora- 
tions created  under  tbe  act  of  1896.  Be- 
sides an  exactly  similar  provision  existed  In 
the  corporation  act  of  1876,  under  which  the 
defendant  company  was  organized.  Gen.  St 
1895,  p.  91(h  i  4.  It  was  Incorporated  by 
certificate  filed  In  the  office  of  tbe  Secretary 
of  State  January  10,  1891.  The  loan  was  an 
act  clearly  ultra  vires.  Of  course  Segal 
could  not  take  advantage  of  this  situation. 
Be  got  tbe  company's  money,  and  estoppel 
would  prevent  bis  defending  a  suit  for  Its  re- 
covery. His  obligation  was  clearly  enough 
to  repay.  The  doctrine  of  ultra  vires,  when 
Invoked  for  or  against  a  corporation,  is  not 
allowed  to  prevail  where  it  would  defeat  the 
ends  of  justice  or  work  a  l^al  wrong.  Ohio 
At  MlsB.  Ry.  Oa  v.  McCarthy,  96  U.  S.  m 
24  L.  Ed.  693.  The  plea  of  ultra  vires  is  not 
admitted,  except  where  It  Is  practicable  .to 
restore  the  status  quo  ante.  Rntherf&rd  v. 
Hudson  River  Traction  Co,  79  N.  J.  Law. 
227,  260.  68  AtL  84;  Oampbell  v.  Perth  Am- 
boy  Shipbuilding  Ca,  70  N.  J.  Eq.  40^  B7,  62 
AtL  819.  The  loan  would  have  been  Int- 
imate bad  it  been  made  to  advance  tbe  cor- 
poratloo'B  bnsinesB.  Whitehead  t.  American 
Lamp  ft  Brass  Co..  70  N.  J.  Bq.  tSSl.  685,  62 
AtL  654.  While  the  traiuactlon  under  inves- 
tigation Is  Illegal  and  reprehensible,  tbe  only 
poialty,  BO  far  as  I  am  aware,  which  might 
be  visited  upon  It  for  Its  excess  of  owporate 
power  would  be  the  forfeiture  of  its  char- 
ter. If  a  corporation  violates  Its  charter 
or  the  laws  of  the  state,  It  Is  liable  to  pro- 
ceedings to  forfeit  its  charter.  Camden  it 
AtL  B.  B.  Co.  V.  May's  Landing,  etc,  R.  R. 
Co.,  48  K.  J.  Law,  530,  7  AtL  523;  Elizabeth- 
town  Gas  Light  Co.  V.  Green.  46  N.  J.  Eq. 
118,  18  Atl.  844;  Attorney  General  v.  Ameri- 
can Tobacco  Co.,  55  N.  J.  Eq.  352,  86  Atl. 
971;  PhiUlpBburg  Electric  Co.  v.  Phllllps- 
burg,  66  N.  J.  Law,  505,  507,  49  Atl.  445. 
This,  however,  Is  a  matter  whlcb  concerns 
the  state  alone.  Should  the  loan,  or  any 
part  of  It  be  ultimately  lost  to  tbe  defend- 
ant company.  Its  oflScers  who  authorized  the 
transaction  would  undoubtedly  be  liable  as 
for  a  waste  or  misapplication  of  corporate 
funds.  Citizens'  Loan  Ass'n  v.  I^on,  29  N. 
J.  Eg.  110;  Id.,  30  N.  J.  Eq.  782;  WUllams 
V.  Riley,  34  N.  J.  Eq.  401;  Ackerman  v.  Hal- 
sey,  37  N.  J.  Eq.  861. 

The  complainant  omtends  that  the  de- 
faodan:^  waOac  the  cmtract  of  loan,  put 


those  who  would  do  its  bidding  upon  the 
board  of  directors  of  the  Pennsylvania  Su- 
gar Company,  and  controlled  that  company 
as  against  tbe  interests  of  its  mlnorl^  stock- 
holders, and  that  the  defendant  Is  therefore 
bound  to  account  for  the  pn^ts  it  made  In 
tbe  transaction.  To  this  doctrine,  thus 
broadly  stated,  I  assent  But  my  trouble  la 
to  find  that  the  complainant  has  made  a  case 
which  shows  him  to  be  entitled  to  an  ac- 
counting upon  the  theory  that  profits  were 
made  by  the  defendant  company  In  conse- 
quence of  Its  Illegal  act  To  better  apply 
t^ie  law  upon  Uils  branch  of  tbe  case  the 
facts  with  reference  to  the  situation  of  tbe 
Peunsylvanla  Sugar  Company  at  and  before 
tbe  making  of  the  agreement  and  loan  should 
be  understood.  They  were  these:  Assuming 
Its  plant  to  have  been  practically  complete 
tn  the  winter  of  1903-04,  as  stated  by  Mr. 
Newball,  its  architect  and  builder,  neverthe- 
less, It  clearly  appears  from  tbe  evidence 
that  the  refinery  could  not  have  been  operat- 
ed economically  without  an  expradlture  of 
about  9160,000  for  bonebla<^  filter  bags, 
tools,  and  sundries.  Tba  company's  treasury 
was  empty,  and  all  Its  property  waa  mort- 
gaged for  93,000,000,  the  refinery  and  Its 
lands  being  worth  approximately  $1^0,000 ; 
that  is,  if  the  cost  of  the  refinery  (about 
$1,076,000  or  $1,080,000)  and  tbe  value  of 
the  land  (about  $293,600)  are  a  criterion  of 
Its  value,  and  that  Is  tbe  evidence  of  value 
In  tbe  case.  Taxes  on  tbe  property  were 
In  arrears  since  tbe  year  1809,  and  no  in- 
terest had  been  paid  upon  the  bonds  which 
were  issued-  The  company  was  therefore 
Insolvent  and,  apparently,  hopelessly  bo. 
At  least  one  attempt  was  made  to  operate 
the  Pennsylvania  Sugar  Company.  Mr. 
Oook,  who  had  a  knowledge  of  the  sugar 
business  as  a  lender  of  money  on  raw  and 
refined  sugars,  tovestigated  the  refinery,  its 
capacity  to  produce  the  refined  product,  its 
probable  earnings,  and  dealt  with  his  asso- 
ciates looking  toward  tbe  making  of  a  loan 
to  enable  the  company  to  start  business.  Ap* 
plication  was  made  to  Mr.  Cook  through 
Mr.  Sparhawk,  a  broker,  for  a  loan  of  $750,- 
000  with  which  to  commmce  the  operations 
of  the  refinery.  Mr.  Cook's  deliberate  Judg- 
ment appears  to  have  been  that  at  least 
twice  that  amount  of  money,  or  $1,500,000. 
was  requlrable  for  the  purpose.  The  terms 
upon  which  Mr.  Cook  and  his  associates  ap- 
pear to  have  been  willing  to  make  tbe  loan  i 
were  such  as  the  company  ai^rently  could 
not  accept  and  the  loan  was  not  made.  The 
terms  were  hard  on  the  company.  They 
were  that  tbe  stock  of  the  company  was  to  j 
be  put  under  control  of  tbe  l^ders  so  that 
they  could  control  the  running  of  the  plant 
The  Interest  on  the  bonds  was  to  be  postpon- 
ed for  18  months,  and  raw  material  and  ma- 
terial In  process  of  manufacture  were  to  be  I 
subject  to  a  lien  for  tbe  money  of  the 
ers.  They  were  to  name  the  manager  of 
the  plant   Ibeie  was  to  be  a  voting  trust 
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wltb  reference  to  the  stock.  The  Um  upon 
the  material,  raw  and  mannfactored,  was 
to  contliive  until  the  prodnct  was  sold.  The 
lenders  were  to  hare  superrlBlon  of  the 
Bales,  so  that  no  funds  sboald  be  diverted 
from  them.  The  ai^llcaticm  for  this  loan 
was  made  bj-  Mr.  Bparhawk,  as  counsel  for 
the  Peniis7lTania  Sngar  Company,  the 
Champion  Constmctlon  Company  and  Adolph 
S^al — ^the  same  parties  exactly  who  figure 
In  the  loan  transaction  under  consideration, 
niey  were  tmwiUing  to  accept,  for  the  ben- 
efit of  the  Pennsylvania  Sngar  Compaz^. 
the  harsh  terms  proposed  by  Mr.  Cook,  though 
aftOTwards.  ft>r  the  b«i^t  of  S^l  alone, 
they  accepted  the  still  harsher  ones  Imposed 
the  American  Sugar  Company. 
We  have  now  reached  the  last  analysis 
In  the  facts  of  this  case,  and  it  remains  <Hily 
to  apply  the  law  arising  upon  those  facta 
As  already  remarked,  the  complainant  may 
prevail,  if  prevail  he  can,  by  calling  upon  the 
defendant  to  account  The  cases  dted  by 
the  complainant  do  not  support  his  conten- 
tion. For  instance^  In  Docker  v.  Somes.  2 
Myl.  &  K.  666^  the  executors  of  the  decedent 
continued  his  business,  gradually  closing  it 
out  They  went  into  the  same  business  them- 
selves, and  used  the  money  of  the  estate  In 
their  enterprise.  They  accounted  for  the 
moneys,  and  charged  themselves  with  In- 
terest on  the  same,  and  the  court  held  that 
they  were  diargeeble  with  the  actual  profits 
that  they  made  by  use  of  th<^  trust  funds  in 
their  business.  Manifestly  that  caae  has  no 
application  to  the  one  sub  Judlce.  The  nu- 
merons  cases  relied  on  by  the  complainant 
do  not.  In  my  opinion,  any  more  nearly  apply 
to  the  facta  of  tiie  case  under  conrideraUon 
than  does  Docker  v.  Somes,  to  which  allu- 
sion has  just  been  made.  Vice  Chancellor 
Reed  said,  in  OlarK  Thread  Co.  v.  William 
Clark  Oo.,  55  N.  J.  Eq.  658,  at  page  667.  87 
Atl.  599,  that  a  decree  tar  an  accounting 
could  only  go  if  it  appeared  that  there  was 
something  for  which  the  defradant  was  lia- 
ble to  reaSer  an  account  In  Bo'gmann  v. 
Macmlllan,  L.  B.,  17  Ch.  DIv.  423,  Mr.  Jus- 
tice Pry  held  that)  an  accoimt  of  profits  will 
not  be  directed  If  It  is  (dear  ttoA  no  profits 
have  been  made.  On  a  bill  for  an  account- 
ing the  court  must  always  decide  In  the  first 
Instance  whether  or  not  there  Is  anything 
tor  whl^  the  defendant  is  liable  to  account, 
and  will  not  I  take  it  direct  an  accounting 
In  any  transaction  unless  the  evidence  dis- 
closes that  pn^ts  were  made.  Surely  an  ae- 
eoonting  will  not  be  directed  for  the  bnsi- 
ness  of  a  company  which  never  commenced 
opofttlons,  and  certainly  not  unless  It  be 
titowD  that  the  concern.  If  operated,  could 
have  made  jHroflts,  The  language  of  ObM 
Justice  Oreen,  qweklng  for  tlie  Court  of  Er- 
rors and  Appeals  In  Campbell  v.  Campbell's 
Adm*r,  8  N.  J.  Bq.  788,  at  page  748,  is  pai^ 
ticniariy  apposite  He  said:  **But  if  the 
eonrt  be  satisfied  tiiat  there  Is  nothing  due, 
no  account  will  be  decreed.  The  Chancellor 


must  first  be  satisfied  that  the  complainant 
Is  entitled  to  have  an  account  taken.  If  he 
be  satisfied  vcpoa  that  point,  the  practice  Is 
to  refer  it  to  a  master  to  state  the  details 
of  the  account  and  ascertain  the  balance. 
But  the  Chancellor  may,  if  he  see  fit  take 
the  account  himself.  In  this  case,  however, 
I  undmtand  the  Chancellor  to  say  that  the 
complainant  Is  upon  the  evidence  not  en- 
titled to  an  account  He  not  only  may,  but 
ought  to  rttfuse  an  account  If  be  be  satis- 
fied upon  the  evldrace  that  nothing  Is  due 
the  complainant  or  that  for  any  cause  an  ac- 
count ought  not  to  be  decreed.  •  •  «  Now 
the  Chancdlor  does  not  as  has  been  insisted, 
arrive  at  his  conclusion  by  aamlnlng  an  ac- 
count and  th6n  refusing  an  account  He  ar- 
rives at  his  conclusion  by  evidence  Independ- 
ent of  the  account"  In  Stout  v.  Seabrook's 
Bx'rs,  80  N.  J.  Bq.  1S7,  an  accounting  was 
denied  by  Vice  Chancellor  Van  Fleet  who 
remaAed,  at  page  19S  of  80  N.  J.  BJq.,  that 
If,  In  an  action  for  an  account  the  court  Is 
satisfied  nothing  is  due  to  the  complainant 
from  the  defendant  no  further  proceedings 
will  be  permitted,  but  the  bill  will  be  dis- 
missed, dtli^  Campbell  v.  Campbeira  Adm'r, 
ubi  supra.  Stout  v.  Seabrook's  Bx'rs.  was  af- 
firhied  for  reasons  given  in  the  court  below. 
82  N.  J.  Eq.  820.  This  court  in  a  case  of  eq- 
uity cognisance,  may  award  damages.  Acker- 
man  V.  Halsey,  87  N.  J.  Bq.  857,  866;  af- 
firmed Halsey  t.  AAerman.  88  N.  J.  Eq. 
601,  500. 

Aside  from  the  trustee  aq>ect  of  this  case, 
the  accounting  feature  involves  the  law  of 
loss  of  prt^ts,  which  is  usually  to  be  found 
in  cases  sounding  in  contract  or  In  tort 
The  law  concerning  q>eculatlve,  remote,  and 
contingent  profits  is  here  applicable.  Th^ 
are  never  allowed,  as  I  understand  it  In 
either  class  of  cases.  In  Pollock  on  Torts 
(6th  Bd.  1901),  page  538.  It  Is  laid  down: 
"With  regard  to  the  measure  of  damages, 
the  same  principles  are,  to  a  great  extent 
applicable  to  cases  of  contract  and  of  tort 
*  *  *  The  rule  with  regard  to  remoteness 
of  damage  Is  predsely  the  same  whether  the 
damages  are  claimed  In  actions  of  contract 
or  of  tort"  And  at  page  540:  "One  point 
may  be  suggested  as  needful  to  be  borne  in 
mind  to  give  a  consistent  doctrine.  Strictly 
speaking.  It  Is  not  notice  of  ai^>rehended 
consequences  that  Is  material,  but  notice  of 
the  existing  facts,  by  reason  whereof  those 
consequences  will  naturally  and  probably  en- 
sue."  In  States  v.  Durkln,  66  Kan.  101,  68 
Pac.  1001,  It  was  held:  "Before  one  may  re- 
cover damages,  occasioned  the  wrongful 
acts  of  another,  for  loss  of  profits  to  an  es- 
tablished general  busineea,  it  must  be  made 
to  appear  that  the  business  had  been  In  suc- 
cessful operation  for  such  period  of  time  as 
to  give  it  permanency  and  recognition,  and 
ttiat  such  business  was  earning  a  profit 
which  may  reasonably  be  ascertained  or  ap- 
proximated." In  Kenny  v.  Collier,  79  Go. 
743,  8  8.  B.  68^  It  is  held,  at  page  747  of 
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79  Ga^  at  page  60  of  8  fl.  B.:  "That  an- 
ticipated profits  from  a  business  Intended  to 
be  carried  on  *  *  *  cannot  be  allowed 
Is  aa  well  settled  as  anything  can  be  In  an 
age  of  l^al  akeptlctsm."  These  cases  of 
States  T.  Dor  kin  and  Kenny  v.  OoUler  were 
contract  cases,  but  Dudley  v.  Briggs,  141 
Mass.  682.  6  N.  B.  717,  55  Am.  Rep.  404, 
was  a  tort  case,  In  which  the  court  held  (at 
page  680  of  141  Mass.,  at  page  720  of  0  N. 
£}.  [56  Am.  Bep.  494]):  "Until  the  plaintiff 
had  entered  upon  the  compilation  of  the  direc- 
tory for  188Q,  we  do  not  think  there  was  any 
business  of  publishing  a  directory  for  1889 
carried  on  by  the  plaintiff,  or  anything  that, 
for  example,  could  hare  been  sold  as  a  going 
concern  by  an  assignee  In  Insolvency,  if  the 
plaintiff  had  become  an  Insolvent  debtor." 
And  (at  page  687  of  141  Mass.,  at  page  721 
of  e  N.  £}.  [66  Am.  Bep.  494]>:  '*The  fatal 
objection  to  the  present  case  is  that  it  is  en- 
tirely problematical  whether  the  plaintiff 
would  actually  haTS  published  a  directory 
if  the  defendant  had  not  made  the  fraudn- 
lent  mlsrepresentationa  alleged.  Theplaintifl 
abandoned  his  intention  to  compile  and  pub- 
lish a  directory  in  coiuKQuence  of  the  de- 
fendant's acts;  hut  this,  upon  the  principle 
stated  In  Bradley  t.  Fuller,  118  Mass.  239, 
and  the  cases  therein  cited,  la  not  sufficient 
to  support  an  action."  Among  the  cases  cit- 
ed in  Bradley  t.  Fuller,  Just  referred  to,  Is 
that  of  WelUngton  t.  Small.  S  Onsb.  (Mass.) 
145,  50  Am.  Dec.  719,  wherein  the  court 
said,  at  page  149  of  S  Onsh.  (Mass.):  "The 
uncertainty  of  the  plaintiff's  damage  seema, 
of  itself  alone,  to  be  a  sufficient  reason  for 
his  not  recovering.  In  an  action  on  the  case 
ex  delicto  the  plaintiff  must  show  injury  and 
damage,  and  these  must  be  shown  as  facts 
by  1^1  proofs,  except  in  a  few  cases,  where, 
by  the  rule  of  law,  damage  is  presumed  from 
the  act  complained  of.  This  case  do»  not 
fall  within  tbat  exertion.  How  could  this 
plaintiff  prove  that  he  suffered  from  the  acts 
of  the  defendant,  which  are  averred  In  the 
declaration?  How  could  be  prove  that  he 
would  have  secured  his  debt  by  atta(^ng 
the  property  of  his  debtor.  If  the  d^endant 
had  not  intermeddled  with  it?  Other  cred- 
itors might  have  attached  it,  or  It  might 
have  been  stolen  or  destroyed  while  In  the 
debtor's  possession.  The  fact  that  the  plain- 
tiff has  suffered  actual  damage  from  the  de- 
fendant's conduct  Is  not  capable  of  legal 
proof,  because  It  is  not  within  the  capacity 
of  human  knowledge,  and  cannot  be  shown 
by  human  testimony.  It  depends  on  number- 
lees  unknown  contlngendes,  and  can  be  noth- 
ing more  than  a  matter  of  conjecture." 

And  now,  finally,  the  case  on  the  law  of 
accounting  may  be  summarized  as  follows: 
That  the  Pennsylvania  Sugar  Company  was 
not  a  going  concern  at  the  time  its  stock  was 
hypothecated;  that  Its  business  had  never 
been  established;  that  it  caxmot  be  postulat- 


ed that;  if  its  bufllnen  had  been  estabUahed, 
it  would  have  beoi  profitable,  bu^  on  the 
contrary,  it  is  entlrdy  problematical  wlieth- 
er  Its  business  would  have  beea  aucoessful 
in  the  fierce  competition  it  would  necessarily 
have  «H!ountered  from  the  d^endant  oom- 
Iiany;  that,  while  the  complainant  may  have 
shown  injury  to  his  Insolvent  corporation,  he 
has  not  shown  damage;  that  If  damage  has 
t>een  suffered.  It  has  not  beat  proven,  t>e- 
cause  It  la  Incapable  of  proof;  that  anticlpa^ 
ed  profits  from  a  business  intended  to  be, 
but  actoftUy  not,  carried  «i  cannot  be  al- 
lowed. 

Upon  the  whole  case,  I  am  constrained  to 
the  conciislon  that  nothing  has  been  shown 
to  be  due  from  the  -defendant  to  the  com- 
plainant, apd  that  consequently  tbe  com- 
plainant is  remediless,  and  therefore  Ua  btfi 
must  be  dismissed,  with  costs. 


BOWLEY  V.  BOWYJBIB  et  aL 

(Court  of  Chaocsry  of  New  Jersey.   Nov.  27, 

1808>) 

1.  DEsns  (f  61*)— "Delivebt"— SumcDEncT 
— Delivbbt  to  Thikd  P£Bson. 

T^e  delivery  of  a  deed  of  conveyance  of 
land  by  the  grantor  to  a  third  iwcMn  to  be  held 
by  the  thiid  person  and  delivered  to  the  grantee 
upon  the  death  of  grantor  will  operate  as  a  val- 
id deliverr,  where  uere  is  no  reserratiOD  on  the 
part  of  the  grantor  of  any  control  over  the  in- 
stmment,  thoogh  the  grantee  had  not  empower- 
ed the  third  party  to  act  for  blm  in  holding  tiie 
deed. 

[Ed.  Note.— For  other  cases,  flee  Deeds,  Gent. 
Dig.  H  140,  141 ;   Dec  Dig.  |  61.* 
For  other  deftnitions,  see  Words  and  Phrasasi 

vol.  2,  pp.  1958-1970 ;  vol.  8.  p.  7632.] 

2.  FomcKB  Decision  Distiiiouishbd. 

SchUcber  v.  Eeeler*  67  N.  J.  £q.  635.  61 
Atl.  434,  disthigulshed. 
(Syllabus  by  the  Court) 

BUI  by  Sarah  Ann  Rowley  against  Wil- 
liam W.  Bowyer  and  others  to  set  aside 
deeds.   Finding  for  defendants. 

The  bill  is  filed  to  set  aside  two  c«taiii 
deeds  of  conveyance  of  real  estate  made 
January  26,  1906,  by  John  Bowyer,  now  de- 
ceased, to  his  son  William  W.  Bowyer. 

A  few  days  before  the  date  of  tliese  deeds 
John  Bowyer  employed  William  Casselman. 
an  attorney  at  law,  to  pr^jare  his  will  and 
to  draw  these  deeds.  He  gave  the  attorney  a 
list  of  his  several  tracts  of  real  estate,  and 
directed  that  his  will  should  dispose  of  all 
of  them  exciting  three,  and  requested  the 
attorney  to  prepare  two  deeds  omveying  the 
three  pieces  of  real  estate  not  covered  tty  the 
will  to  his  son  William  W.  Bowyer,  defend- 
ant herein,  stating  that  be  owed  hla  Bon 
William  some  mooxf^,  and  tint  tiie  deeds 
were  to  pay  Mm. 

The  will  and  deeds  were  accordingly  pre- 
pared by  the  attorney  as  directed.  TbA  will 
made  devises  of  real  estate  to  an  of  Bow7er*» 
children  except  his  son  William,  grantee  in. 
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tbe  deeds,  and  hla  dan^Mr  Sarah  Ann  Bow 
ley,  complainant  hoein.  All  of  Bowjw^ 
real  estate,  except  the  three  propertte*  corer- 
ed  ti7  the  deeds,  was  6SaeoeaA  of  br  tbe  will, 
and  the  will  contained  no  resldiiair  ctena 
Tbe  will  was  execnted  January  28,  1906,  and 
two  dajs  later  the  deeds  were  executed. 
After  executing  the  deeds  Bowyer  handed 
them  to  the  atttwn^,  and  said:  "Ddim 
these  to  my  aon  after  my  death."  Tbe  deeds 
were  accordingly  retained  by  the  attorney 
ODtll  the  death  of  Bomyer,  whldi  oecnrred 
some  three  months  later,  whem  the  deeds 
were  delivered  by  tbe  attorney  to  the  Ktan- 
tee  named  In  them  and  recorded. 

Complainant,  who  receives  nothing  under 
the  wUl,  now  seeks  to  set  aside  the  deeds  on 
tbe  ground  that  there  was  no  valid  deUvery 
of  the  instmmenta. 

8.  CMirad  Ott,  fW  cnnplalnant  Bleakly 
A  BtoAwdl.  few  defendants. 

LOAMZNO,  y.  O.  The  d^lvery  of  a  deed 
ot  convcTance  of  real  estate  Is  essential  to 
Its  TaUdlty.  Its  delivery  Is  a  matter  of  In- 
tention, and  tiie  acts  and  declarations  of  the 
grantor  are  «rldaiee  of  his  Intrattlon.  It  Is 
DOt  dellTeied  unless  or  nntU  it  Is  the  Intention 
of  tbe  grantor  to  iwvfect  the  Instnunfait  and 
make  it  presently  effective  as  a  ccwv^ance. 

Hiese  elementaiT  principles  have  been  rec- 
ognized in  this  conrt  In  Grawfwd  v.  Berth- 
(dt,  1  N.  J.  Bq.  468,  4«7,  Woodward  v.  Wood- 
ward. 8  N.  J.  Eq.  779,  784,  Martllng  v.  Mart- 
Ilng,  47  N.  J.  Bq.  122.  20  Atl.  41.  and  Vree- 
land  T.  Treeland,  48  N.  J.  Bg.  06,  00,  21  Atl. 
027,  and  In  the  Snprane  Gonrt  In  Folly  v. 
Tantnyl,  0  N.  J.  Law.  168,  100,  and  in  the 
OooTt  4tf  Errors  and  Appeals  In  Rnckman  v. 
Bnckman.  88  N.  J.  Eq.  864,  858,  and  S<dillch- 
ae  T.  Keeler.  67  N.  J.  Bq.  636.  689,  61  Atl.  484. 
In  Bndcman  v.  Bnckman  It  Is  said:  *^e 
essence  of  delirory  consists  in  the  intent  of 
the  grantor  to  perfect  tbe  liutrument,  and 
to  make  It  at  once  the  absolnto  property  of 
tbe  grantee,  and  his  acts  and  declarations 
axe  tbe  evidence  of  such  intent"  In  8chllch- 
er  T.  ^der  it  Is  said:  "A  deed  does  not  be- 
come ofiwatlTe  imtii  it  Is  delirared  with  the 
Intent  that  It  shall  become  effective  as  a  con- 
Trance.  To  constitnte  a  good  delivery  It 
most  ai^ear  from  the  idrcnmstances  of  the 
transaction  that  It  was  the  grantor's  Inten- 
tkn  to  part  with  the  deed,  and  thereby  put 
tbe  title  In  the  grantee." 

Consistently  with  the  principles  above  de- 
flud,  it  mmt  be  held  that  if  tiie  grantor 
lianded  tbe  deed  now  In  question  to  the  third 
party  with  the  Instmctlons  already  stated 
and  with  an  Intention  to  part  with  all  do- 
mbdoo  and  ccmtrol  ow  the  deed,  to  tbe 
end  that  it  sboold  be  presently  effective  as  a 
oosTcyanoe.  thm  was  a  valid  d^v^  of  tbe 
deed  and  a  cmseqnent  presoit  tranamlsaton 
of  title  from  the  grantor  to  tbe  grantee  co> 
extensive  with  the  grantor's  purpose.  If,  on 
tbe  other  hand,  the  grantor's  intention  was 
that  the  deed  sboiild  not  permanently  past 


from  his  ctmtrol,  tbe  deed  would  be  Ineffect- 
ive as  a  i;«esent  conveyance  for  mnt  itf  d» 
Uveiy,  and  it  could  not  be  supported  In  sndi 
case  M  a  eoRveyance  to  take  effect  after  tbe 
death  of  the  grantor,  as  the  transaction 
would  then  embody  the  essential  elements  of 
a  testamoitary  devise  and  be  violative  of  tbe 
trams  of  our  statute  of  wills. 

In  Schlicher  v.  Keeler.  61  N.  J.  Eq.  394,  48 
AtL  40&,  a  deed  had  beat  handed  by  the 
grantor  to  a  third  party  with  instructions 
for  delivery  to  the  grantee  at  the  death  of 
the  grantor,  and  Vice  Ohancdlor  Reed  held 
that  the  delivery  was  sufficient,  and  the 
deed.  In  ccmsequene^  presently  operative  as 
a  ctmveyance.  The  case  was  reversed  In  the 
Oourt  of  Errors  and  Appeals  (67  N.  J.  Bq. 
686.  61  Atl.  484),  and  It  is  now  earnestly 
urged  In  b^alf  of  complainant  that  tbe  de* 
dsion  of  the  Oourt  of  Appeals  referred  to 
Is  in  conflict  with  the  rule  already  stated. 
I  am  unable  to  adopt  that  view.  The  con- 
duBlOD  reached  by  the  learned  Vice  Chancel- 
\ot  is  accuratdy  stated  In  the  headnote  of 
tbe  case  as  follows:  "Where  a  grantor  de- 
livers a  deed  to  a  stranger  as  agent  of  the 
grantee  to  hold  till  the  grantor's  death,  with 
nf>  power  of  control  reserved  by  tbe  grantor, 
there  Is  a  valid  delivery,  though  the  grantee 
had  not  empowered  the  stranger  to  act  for 
him  In  holding  the  deed."  While  the  decree 
which  was  entered  was  reversed.  I  do  not 
understand  the  opinl<m  filed  by  the  Court  of 
Appeals  to  repudiate^  In  any  way.  the  1^1 
principles  d^ned  by  tbe  learned  Vice  Chan- 
cellor. By  refereace  to  page  689  of  67  N. 
J.  Bq.,  page  485  ot  61  Atl..  in  the  opinion 
of  the  Court  of  Api>ealB,  it  will  be  observ- 
ed that  that  oourt  was  unable  to  reach  the 
ccMiclDSlon  of  fact  that  the  deed  there  In 
question  had  been  delivered  by  the  grantor 
to  the  third  party  as  a  wholly  voluntary  act. 
Assuming  the  delivery  to  have  been  to  any 
extent  involuntary,  it  is  manifest  that  no 
defined  intention  upon  tbe  part  of  tbe  gran- 
tor to  plaoe  tbe  deed  beyond  his  control  or 
that  the  deed  should  become  presently  effect- 
ive as  a  conveyance  could  be  properly  as- 
certained. The  subsequent  statement  con- 
tained In  the  (pinion  to  the  effect  that  the 
deed  could  not  be  sustained  as  a  grant  to 
take  ^ect  after  tbe  death  of  the  grantor, 
because  violative  of  the  terms  of  the  stetnte 
of  will,  further  discloses  the  view  of  the 
court  to  have  been  that  the  deed  then  under 
consideration  had  not  been  delivered  with  an 
intent  upon  the  part  of  the  grantor  that  it 
should  be  presently  curative  as  a  grant. 

Tbe  precise  anestl<m  here  Involved  has  fre- 
quently been  before  the  courts  of  our  slater 
states.  The  conclusions  reached  are  almost 
uniformly  to  the  effect  that  where  tbe  de- 
livery of  tbe  deed  by  the  grantor  to  tbe 
third  perscHt,  witti  instructions  for  its  deliv- 
ery to  the  grantee  at  tbe  grantor's  death, 
has  not  be»  accompanied  with  some  acts  or 
words  of  the  grantor  Indicating  a  purpose  aa 
Us  part  to  reserve  to  himself  the  omtrol  of 
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tbe  deed,  ffae  dellreiy  will  be  considered  raffl- 
dent  to  render  the  deed  operatiTe  as  a  con- 
veyance, and  to  Test  a  present  estate  In  the 
grantee  coextenalre  with  the  purpose  of  the 
grantor.  I  say  coextensive  with  the  purpose 
ot  the  grantor,  because  In  all  cases  of  this 
class  tbe  grantor  by  the  very  nature  of  the 
transaction  reserves  to  himself  until  his 
death  the  possession  of  the  premises  conveiy- 
ed.  But,  where  the  grantor  falls  to  reserve 
to  himself  the  control  of  the  deed,  the  de- 
livery of  the  deed  to  the  third  person  is 
held  to  presently  vest  the  fee  in  the  grantee. 
The  following  cases  will  be  found  to  si^port 
1^  view :  Prutsman  v.  Baker,  30  Wis.  644. 
11  Am.  Rep.  602;  Bury  v.  Young,  98  Cal. 
446,  33  Fa&  838.  86  Am.  SL  Bep.  186 ;  Wit- 
tenbrock  v.  Cass,  110  Cal.  1,  42  Pac.  300; 
Rnlz  T.  Dow.  lis  Cal.  490,  45  Pac.  867; 
Meech  v.  WUder,  130  Mich.  29,  89  N.  W.  656 ; 
Shea  T.  Murphy.  164  lU.  614.  46  N.  B.  1021. 

66  Am.  St  Rep.  216;  Stewart  v.  Stewart.  6 
Conn.  817;  B^den  v.  Carter,  4  Day  (Conn.) 
66.  4  Am.  Dec  186,  where  It  Is  held  that 
title  passes  presently  by  delivery  to  a  third 
person  with  Instructions  on  the  part  of  the 
grantor  that  the  third  person  should  keep 
the  deed,  and,  If  not  called  for  by  the  gran.- 
tor,  driver  it  to  the  grantee  after  the  death 
of  the  grantor ;  St  Olair  v.  Marquell  (Ind.) 

67  N.  E.  693,  where  the  conveyance  was 
sustained  notwithstanding  the  tact  that  the 
grantor  subsequently  procured  possession  of 
the  deed ;  Lippold  v.  Lippold,  112  Iowa,  134, 
83  N.  W.  809.  84  Am.  8t  Rep.  831,  where 
the  grantor  retained  the  power  to  recall  the 
deed  dUFlcg  his  lifetime,  but  failed  to  exer- 
cise the  power;  Amegaard  v.  Amegaard,  7 
N.  D.  475,  75  N.  W.  7»7.  41  L.  B.  A.  258; 
Marvin  t.  Stlmpson,  23  Colo.  174,  46  Pac 
678 ;  Htffdon  v.  Saster,  24  S.  W.  626, 16  Ky. 
Law  Rep.  697 ;  Doe  v.  Beeson,  2  Houat  (Del.) 
246;  Wright  t.  Werden,  8  Ohio  S.  A  C  P. 
Dec.  1.  7  Ohio  N.  P.  122 ;  Hc^Tmire  v.  Martin. 
29  Or.  240,  46  Pac  754 ;  Studebaker  Bros.  v. 
Hunt  (Tex.  Olv.  App.)  38  S.  W.  1134 ;  Grlffls 
T.  Payne,  92  Tex.  293,  47  S.  W.  973;  Stephens 
V.  Hubs.  64  Pa.  20;  Wheelwright  v.  Wheel- 
wright 2  Mass.  447,  3  Am.  Dec.  66 ;  Hatch  v. 
Hatch.  9  Mass.  807.  6  Am.  Dec.  67 ;  Foster  v. 
Mansfield,  3  Mete.  (Mass.)  412,  37  Am.  Dec. 
164;  O'Eelly  v.  O'Kelly,  8  Mete  (Mass.)  436; 
Moore  v.  Hazleton,  9  Allen  (Masa)  102; 
Church  V.  Oilman,  16  Wend.  (N.  T.)  056,  80 
Am.^  I>ec.  82;  Hathaway  v.  Payne,  84  N.  Y. 
92;  Ladd  v.  Ladd,  14  Yt  186;  Meech  t. 
Wilder,  130  Mich.  29,  89  N.  W.  556 ;  Linton 
V.  Brown's  Adm'r  (C.  O.)  20  Fed.  465 ;  Mc- 
Calla  T.  Bane  (O.  C)  45  Fed.  828. 

The  reasons  for  the  conclusions  reached  In 
the  cases  above  cited  are  not  entirely  uni- 
form; but  all  of  the  cases  cited  hold  that 
title  passes  either  at  or  as  of  the  date  of  tbe 
first  delivery  where  no  reservation  of  con- 
trol of  the  deed  Is  made  by  -tbe  grantor.  In 
13  Cyc  the  following  text  at  page  569,  is 
adopted  without  qualification :  "Tlie  delivery 
<tf  a  deed  by  the  grantor  to  a  third  person  to . 


be  beld  him  and  delivered  to  ttie  grantee 
upon  fb»  grantor's  death  will  <^)erate  as  a 
valid  delivery  where  there  is  no  reservation 
on  the  part  of  the  latter  of  any  control  over 
the  Instmment  If,  however,  a  power  to  re- 
call the  deed  is  reserved  by  the  grantor, 
there  is  no  effectual  delivery,  and  the  deed 
cannot  take  efi^ect"  In  the  several  cases 
above  cited  the  acceptance  by  the  grantee 
is  uniformly  regarded  as  sufficient  In  some 
cases  the  acc^tance  Is  assumed  to  be  com- 
plete because  of  the  presumption  of  accept- 
ance by  the  grantee  of  that  which  is  in  his 
favor.  In  others  the  final  acceptance  by  the 
grantee  is  held  to  relate  to  the  first  delivery. 

In  harmony  vrlth  the  adjudications  already 
referred  to,  I  think  it  must  be  held  In  this 
case  that  the  title  to  the  land  in  controversy 
Is  in  defendant  The  deeds  in  question  were 
delivered  by  the  grantor  to  the  third  party 
with  the  Instruction  that  &t  the  death  of  the 
grantor,  they  should  be  delivered  by  the 
third  party  to  the  grantee.  The  delivery  to 
the  third  party  was  without  reservation  of 
control  on  the  part  of  the  grantor  over  the 
instruments.  No  word  was  said  to  qualify 
the  specific  direction  which  was  given,  and 
nothing  occurred  to  Indicate  a  purpose  upon 
the  part  of  grantor  to  qualify  tbe  direction 
BO  given.  The  direction  given  was  specific, 
complete,  and  absolute.  It  is  manifest  that 
no  purpose  to  recall  the  deeds  existed  in 
the  mind  of  grantor  at  the  time  be  delivered 
them.  His  purpose  at  that  time  was  entire- 
ly fixed  and  definite.  The  su^estlon  Is  per- 
haps incident  to  all  transactions  of  this  na- 
ture that  the  grantor  may  have  believed  that 
he  'could  recall  the  Instrument  in  tlie  event 
of  a  subsequent  but  unanticipated  change  of 
purpose ;  but  such  suggestion  enters  the  field 
ot  conjecture,  and  cannot  be  properly  entei^ 
talned  In  the  absence  ot  some  evidence  of 
the  tact  In  Linton  v.  Brown's  Adm'rs  (0. 
G.)  20  Fed.  455,  465,  Mr.  Justice  Bradley 
adopts  tbe  view  that  in  the  absence  of  some 
evidence  of  a  contrary  intent  full  force  must 
be  given  to  the  language  of  the  deed  and  ac- 
knowledgment to  the  effect  that  the  Instru- 
ment has  been  signed,  sealed,  and  delivered. 
The  retention  of  possession  ot  the  land  hy 
the  grantor  is  but  consistent  with  the  ob- 
vious purpose  ot  a  grantor  in  all  transactions 
of  this  nature.  If  a  purpose  existed  to  sur- 
render [wssession  ot  the  land  at  once,  no  oc- 
casion to  deposit  the  deed  for  the  life  of  the 
grantor  would  exist  The  Intention  manifest 
from  the  irrevocable  delivery  to  a  depositary 
is  to  convey  the  fee  but  to  reserve  the  pos- 
sasslon  tor  life.  Accordingly  in  Prutsman  v. 
Baker,  30  Wis.  644,  11  Am.  Rep.  692.  in  re- 
ferring to  facts  similar  to  those  now  preset 
It  is  said:  "As  to  the  grantor,  the  delivery 
is  absolute  and  final,  and  so  Is  his  convey- 
ance ot  the  land,  the  title  to  which  passes, 
at  once,  to  the  grantee,  qualified  only  by  the 
right  ot  the  grantor  to  use  and  occupy,  or 
take  and  receive  the  rents  and  profits  during 
his  life,  or  until  the  emt  shall  have  hap* 
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pened,  upon  which  second  dellrery  Is  made. 
The  grantor  In  each  case  converts  bis  estate 
Into  a  life  tenancy,  and  makes  himself  the 
tenant  of  the  grantee.  These  conclusions  re- 
snlt  nnavoidahly  from  the  certainty  of  the 
erent  upon  which  the  second  delivery  la 
made  to  depend,  and  from  the  Impossibility 
under  the  circumstances  that  the  grantor 
will  ever  be  able  to  recall  or  repossess  him- 
self of  his  deed.  He  delivered  his  writing, 
therefore,  as  his  deed,  always  so  to  remain, 
and  never  to  return  to  him,  and  It  becomes 
presently  operative  and  the  title  vests  Im- 
mediately In  the  grantee.  *  *  *  As  ob- 
served m  Cook  V.  Brown,  S4  N.  H.  4fiO,  the 
owner  of  land  desiring  to  make  disposition 
of  it  at  his  death  has  three  coarses  open 
to  him,  either  of  which  he  may  adopt  ac- 
cording to  drcomstances  and  as  will  beet 
suit  bis  convenience  and  intentions.  'If  he 
desires  to  conv^  the  same,  bnt  not  to  have 
bis  deed  take  effect  until  bis  decefise.  he  can 
make  a  reservation  of  a  life  estate  in  the 
deed,  or  It  may  be  done  by  the  absolute  de- 
livery of  the  deed  to  a  third  person,  to  be 
passed  to  the  grantee  npon  the  decease  of 
the  grantor ;  the  holder  in  such  case  being  a 
trustee  for  the  grantee.  But,  if  he  wishes 
to  retain  the  power  of  changing  the  disposl* 
tloQ  of  the  property  at  his  pleasure,  that  can 
only  be  properly  effected  by  a  will.* " 

Bat  other  clrcamstances  of  the  present 
case  exist  which  tend  to  strengthen  the  con- 
clusion that  It  was  the  intention  of  the  gran- 
tor to  irrevocably  deliver  the  instruments. 
The  grantee  was  the  son  of  the  grantor,  and 
had  darli^  a  long  period  of  time  advanced 
varions  sums  of  money  to  his  father  and  has 
never  exacted  repayment  No  exact  account 
of  the  moneys  so  advanced  has  been  kept 
by  the  son;  hut  in  June,  1892,  the  father 
by  a  promissory  note  to  his  son  of  that  date 
recognizes  an  Indebtedness  of  (2,000.  In 
April,  1894.  be  executed  another  note  to  the 
son  for  flOO,  and  In  June,  1901,  another  note 
for  $50.  None  of  these  notes  had  been  paid 
at  the  date  of  the  ezecntlon  of  the  deeds. 
Willie  these  are  all  the  written  evidences  of 
loans  which  the  son  can  at  this  time  produce, 
be  testifies  that  many  other  sbuUar  advances 
were  made  to  his  father,  and  no  account  k^t 
of  them.  I  think  that  the  evidence  Justifies 
the  conclnskm  of  fact  that  at  the  time  the 
deeds  were  executed  by  the  father  he  was  in- 
-debted  to  his  son  for  an  amount  approximat- 
ing the  value  of  the  property  which  was  con- 
veyed to  the  son  by  the  deeds  now  in  ques- 
tion. Charles  P.  Bowyer,  a  brother  of  gran- 
tor, testifies  that  some  five  years  ago  grantor 
«tated  to  him  that  he  bad  received  consider- 
able money  from  his  son  \railam  at  various 
times,  and  that  he  saw  no  way  of  securing 
him  but  to  deed  certain  properties  to  him, 
and  that  be  intended  to  do  so.  t^ater,  about 
«  nunith  after  the  deeds  now  in  question  bad 
beea  executed,  the  grantor  told  this  witness 


that  he  had  executed  the  two  deeds  to  bis 
son  William  to  discharge  a  debt  that  he  owed 
him.  Charles  D.  Bowyer,  a  brother  of  de- 
Cendant,  testified  that  grantor  stated  to  him 
that  he  was  using  some  of  William's  (de- 
fendant's) money  and  would  have  ta»>make 
him  whole  In  some  way.  A  somewhat  simi- 
lar'statement  was  made  by  grantor  to  John 
R.  Bowyer,  another  brother  of  defendant 
Ida  Bowyer,  a  sister-in-law  of  defendant, 
testified  that  shortly  before  the  date  of  the 
deeds  In  question  grantor  told  her  that  he 
owed  defendant  money  and  intended  to  deed 
to  him  the  properties  which  are  included  in 
the  deeds.  Defendant  testified  that  before 
the  date  of  the  deeds  his  father  told  him  that 
he  did  not  know  that  he  would  ever  be  able 
to  pay  him  unless  he  paid  in  real  estate  by 
deeding  to  him  the  properties  now  In  ques- 
tion, and  that,  after  the  date  of  the  deeds, 
his  father  told  him  the  deeds  were  executed 
and  were  in  the  hands  of  Mr.  Casselman, 
and  that  witness  could  have  them  at  any 
time  he  wanted  them.  Mr.  Casselman,  the 
depositary,  testified  that  the  grantor  stated 
to  him  when  the  deeds  were  drawn  that  he 
owed  the  grantee  some  money,  and  that  tbe 
deeds  were  to  pay  blm.  While  some  of  the 
testlm<Miy  of  the  witnesses  referred  to  is 
In  a  measure  consistent  with  the  Idea  that 
the  grantor  may  liave  thought  that  the  deeds 
did  not  become  operative  as  conveyances  un- 
til his  death,  y^et  the  testimony  here  brlefiy 
summarized  Is  substantially  corroborative  of 
the  conclusion  already  reached  that  the  gran- 
tor treated  the  delivery  of  the  deeds  to  the 
third  party  as  a  finality  and  as  operative  to 
discbarge  his  Indebtedness  to  the  grantee. 

I  will  advise  a  decree  denying  tbe  relief 
prayed  for. 


FARMER  et  al.  v.  WARD. 

(Court  of  Chancery  of  New  Jers^.   Oct  81* 

190a) 

L  Taxation  (I  674*>— Tax  Sazjbs— Biobx  w 

PUBCHASE— MOBTOAOEB. 

Under  the  Martin  act  (8  Gen.  St.  1885,  p. 
3370),  providing  for  the  sale  of  land  for  taxes,  a 
mortgagee  may  not  purchase  so  as  to  cut  off 
the  equity  of  redemption  by  notice. 

lEd.  Note.—For  other  cases,  see  Taxation, 
Cent  Dig.  |  1357 ;  Dec.  Dig.  I  674.»] 

2.  MOBTOAOEB  (t  200*)— Patuent  of  Taxes 
BT  MoBTOAOEE— Lien  fob  Taxes  Paid. 

A  mortgagee  prior  to  sale  may  pay  the 
taxes  on  the  mortgaged  property  and  thereby 
acquire  a  lien  by  subrogation,  which,  in  respect 
to  priority,  occupies  the  same  position  as  tbe 
tax  Hen. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  630;  Dec.  Dig.  {  200.*] 

3.  Taxation  (|  687*)— Tax  8ai»— Bidkkp- 

TioN— Right  of  Mobtoaoee. 

If  a  mortgagee  does  not  pay  taxes  before 
sale,  he  may  redeem  by  the  Martin  act  Gen. 
St.  1885,  p.  3370)  after  sale. 

[Ed.  Note.—For  other  cases,  see  Taxation, 
CenL  I>ig.  §  1309;  Dec.  Dig.  f  687.*] 


'*For  otber  cases  mat  suae  topio  and  SAcUoa  NUHBBR  1b  D«c.  *  Am.  Diss.  UOT  to  date,  A  Beportw  Iod«zei 
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4.  TAXATTOIt  (I  e8S*}~TAX  SAI^S— PBOCrEDS 
— DlBTBIBUnOK— RIOBT  OV  MOBTGAOEB. 

After  sale  of  land  tor  taxes,  and  be- 
fore redemptioD,  a  morteagee'i  iaterest  to  prac- 
ticallr  transferred  to  tne  fond,  and  be  Is  en- 
titled to  any  excen  paid  by  the  purchaser  over 
the  tax  Ilea  to  be  applied  on  the  nortgase  debt 
[Bd.  Note.— For  oth«?  casoB,  see  TaxatiiHi, 
Cent  Dig.  I  1307 ;  Dec  Dig.  if  683.*] 

6.  MOBTQAGEB  (|  200*)— TaX  8AI.EB— BeDEUP- 

TiON  BT  MoBTaAGEB— Libit  of  Mobtqageb— 
Extent. 

If,  in  order  to  redeem  from  a  tax  sale,  a 
mortgagee  to  teqoired  to  pay  which  Cbe 
pnn&iMr  has  paid  in  addition  to  the  tax  lien 
for  which  t^e  Mle  baa  been  held,  Oie  Uartin 
act  (8  Gen.  8t  18^  p.  3370)  gives  to  the 
mortgagee  a  lien  for  the  total  amount  bo  paid, 
which  he  may  enforce,  either  in  a  enit  to  fore- 
close the  mortgage  or  in  a  separate  suit. 

[Ed.  Note.-^For  other  cases,  see  Mortgasea 
Cent  Dig.  U  029,  530 :  Dec.  Dig.  I  200.*] 

MoBTOAOEs  (I  144*)— Tax  SALEa-VTAX  Ti- 
tle—Acquisition OF  Outstanding  Title. 
Neither  the  mortgagor  nor  mortgagee  can 
uoquire  a  tax  title  on  the  premises. 

[Ed.  Notf*.— For  other  cases,  see  Mortgages, 
C;ent.  Dig.  M  285,  289;  Dec.  Dig.  f  144.*J 

7.  Taxation  (S  531*)  —  Recovebt  of  Taxes 
Paid— Purchase  bt  Mobtgaoee— Effect. 

Where  a  mortgagee  without  anthoiity  pur- 
chased the  property  at  a  tax  sale,  she  occupied 
the  same  position  as  if  she  had  paid  the  taxes 
before  sale,  and  waa  therefore  only  entitled  to 
anbrogatioD  to  the  tax  lien. 

tEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  986,  987  ;  Dec  Dig.  |  081.*] 

8.  Mobtoages  (I  200*)— FosEciABnBE— Tax 
Lien. 

Where  a  mortgagee  purchased  the  property 
at  a  tax  sale,  and  thereby  acquired  a  mere  lien 
on  the  property  for  taxes,  she  could  thereafter 
sell  the  property  on  foreclosure  of  the  mort- 
gage, subject  to  tbe  tax  lien,  without  affecting 
her  right  to  hold  sneh  lien  ai  apdnat  the  pur- 
dbmatT  on  foziedosore. 

[Dd.  Note^For' other  eaae^  ne  Uortgages, 
Dec.  Dig.  I  200.*] 

9.  Taxatioh  <|  689*)— Tax  Lii;n— Vacation 
— Patubrt. 

Under  the  maxim  that  he  who  seeks  equity 
must  do  equity,  a  purchaser  of  land  on  mort- 
gage foreclosure,  charged  with  a  tax  lien,  held 
by  the  mortgagee  as  a  prior  incumbrance,  could 
not  maintain  a  suit  to  vacate  the  tax  lien  with- 
out paying  the  amount  represented  by  the  tax 
certincate,  with  interest. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1385 ;  Dec.  Dig.  }  680.*] 

la  Coots  (I  60*)- Equitt  Suit—Belief  Al- 
lowed. 

Where  both  parties  to  a  suit  in  equity 
prayed  for  relief  blb  against  the  other,  which 
was  inequitable,  and  the  decree  did  not  conform 
to  either  prayer,  costs  would  not  be  allowed  to 
either. 

eSd.  Note.— For  other  cases,  see  Costi,  Cent. 
.1264;  Dec.  Dig.  8  60.*] 

11.  Plkadino  (8  245*)— Aminduent— Filing. 

Where  a  case  for  the  vacation  of  a  tax 
certificate  was  argued  on  the  asanmption  that 
tbe  bill  had  been  amended  so  as  to  allege  the 
procnr«nent  of  a  tax  deed  after  the  bill  was 
Bled,  the  amendment  mnst  be  actaally  made  be- 
fore decree. 

[EU.  Note.— For  other  cases,  see  Pleadinc, 
Cent.  Dig.  I  669;  Dec.  Dig.  I  24i>.*1 


Salt  by  Thomas  Fanner  and  another 
against  Margaret  Ward.  Decree  for  com- 
plainant on  condition. 

John  J.  Mnlvaneyi  for  complalnuti.  GUu>> 
ence  Linn,  for  defoidaiit. 

STEYENSON,  V.  a  condnElons  In 
the  abOTe-statod  canae  may  be  briefly  stat* 
ed  as  follows: 

1.  I  thlDlt  that  the  Martin  act  (3  Oen.  St. 
188S,  p.  3370)  impliedly  exdndea  the  mort- 
gagee from  becoming  a  purchaser  so  as  to  be 
able  to  cat  off  tbe  equity  of  redonptliKt  by 
notice.  Under  what  I  think  la  a  well-settled 
mle,  tbe  mortgagee  prior  to  sale  may  pay  tbe 
taxes  which  tbe  owner  of  the  equity  of  re- 
demption was  primarily  liable  to  pay,  and 
thereby  acquire  4t)y  a  ^ecles  of  subrogation 
a  Hen  for  the  amount  so  paid  which  In  re- 
spect of  priority  occupies  the  same  position 
as  the  tax  lien.  Manning  t.  TutblU.  30  N. 
J.  Eq.  29 ;  Fiacre  t.  Chapman,  S2  N.  J.  Eq. 
463;  Schatt  t.  Orosch.  31  N.  J.  Eq.  199; 
Sldenborg  t.  Ely,  90  N.  Y.  257,  43  Am.  Bep. 
163.  If  tbe  mortgagee  does  not  see  fit  to 
pay  the  taxes  before  the  sale  Is  held,  tbe 
statute  protects  him  by  giving  him  a  most 
ample  rigbt  of  redemptltm.  After  sale,  and 
before  redemptlim,  the  mortgagee's  interest 
stands  practically  transferred  to  the  fund, 
and  he  Is  permitted  to  .come  Into  court  and 
hare  any  excess  paid  by  the  purchaser  over 
and  above  the  tax  Hen  applied  to  the  satis- 
faction of  his  mortgage  debt  If,  In  order  to 
redeem,  the  mortgagee  is  obliged  to  pay 
Hens  which  tbe  purchaser  has  paid  Id  addi- 
UoQ  to  tbe  tax  lien  for  which  tbe  sale  was 
held,  the  statute  gives  the  mortgagee  a  Hen 
for  the  total  amount  which  he  has  thus  paid 
In  effecting  redemption.  Tbe  statute  fur- 
ther expressly  gives  the  mortgagee  a  remedy 
for  tbe  enforc^ent  of  bis  lien — the  lieu 
wblcb  be  has  acquired  by  subrogation — ei- 
ther In  a  suit  to  foreclose  his  mortgage  or  in 
a  separate  suit  If  all  the  provisions  of  this 
statute  are  read  together,  I  think  it  Is  quite 
pfaln  that  the  intention  is  that  the  mortgagee 
shall  stand  with  tbe  owner,  and  that  the 
rights  which  be  can  enjoy  under  the  statute 
after  a  sale  held  in  pursuance  of  the  stat- 
ute are  those  which  are  expressly  provided 
or  recognized.  The  statute  does  not  in  terms 
prevent  tbe  owner  from  acquiring  a  tax  title 
which  will  cut  off  the  mortgagee,  and  yet 
such  a  prohibition,  it  Is  conceded,  actaally 
exists.  Of  course,  the  main  reason  for  this 
rule  arises  from  the  fact  that  tbe  owner  ordi- 
narily is  primarily  liable  for  the  taxes,  and. 
as  between  himself  and  tbe  mortgagee,  ought 
to  pay  tbem.  In  determining  whether  the 
mortgagee  is  to  be  deemed  excluded  from  the 
class  of  possible  purchasers,  we  have  pre~ 
sented,  I  think,  merely  a  question  of  statu- 
tory construction.  We  must  ascertain  wtiat 
the  statute  means.   I  perceive  very  stmnic 
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iDdicatlons  that  the  procedure  tmder  the 
Martin  act  for  the  acquisition  of  tax  titles 
waa  not  provided  tor  the  use  of  either  own- 
er or  mortgasee.  This  construction  of  the 
statute  Is  supported,  I  think,  lay  the  policy 
of  the  law  which  Is  to  induce  all  parties  in- 
terested In  real  estate  to  see  that  the  taxes 
are  paid.  Mortgagees  oftentimes  are  prac- 
tically owners  and  always  may  be  regarded 
as  part  owners  of  the  thing  whidi  Is  taxed 
— ef  the  thine  1°  reqpect  of  which  the  state 
dnnands  Its  uKMiey.  Mortgagees  should  be 
eKonnged  to  Influence  the  owners  of  the 
equity  to  keep  their  taxes  paid,  and  when 
that  Is  not  done  to  come  forward  and  pay 
the  taxes  themselTes  for  the  protection  of 
what  Is  their  own  property.  It  would  trad 
to  the  accumulation  of  arrears  of  taxes  it 
mortgageeg  could  stand  by  Indifferently  un- 
til a  tax  sale  should  be  held  at  which  they 
could  acquire  a  valid  tax  title  which  In 
many  cases  would  save  the  expense  of  a 
foreclosure  suit  The  above  are  some  of  the 
cooalderatlonB  which  point  to  the  conclusion 
that  It  Is  not  the  Intention  of  the  Martin  act 
that  a  mortgagee  who  may  get  the  benefit  of 
the  rights  and  remedies  provided  by  the  act 
for  mortgagees  shall  be  a  purchaser  so  as  to 
be  able  to  acquire  an  absolute  title  by  notice. 
Perhaps  the  whole  matter  may  be  summed 
up  In  the  statement  that  the  Martin  act  ex- 
pressly provides  for  the  protection  of  the 
mortgagee  upon  the  theory  that  his  estate  is 
Bold,  and  that  he  cannot  be  a  buyer  at  what 
fa  his  ovni  sale.  There  might  be  good  rea- 
sons for  permlttii^  the  mortgagee  to  buy  at 
the  tax  sale,  and  thereby  merge  the  mortgage 
title  subject  to  a  restoration  of  the  original 
status  upon  redemption  by  the  owner.  If  the 
mortgagee  were  not  otherwise  fully  protect- 
ed by  express  provltdons  of  the  statute.  Both 
owner  and  piortgagee  are  sold  out  The  pur- 
chaser taksi  their  estates.  Both  owner  and 
mortgagee  are  allowed  a  wide  privilege  of 
redempdoa,  and  the  mortgagor  Is  vested  with 
a  nwst  important  and  protective  right  of  sub- 
rogation In  respect  of  the  payment  of  taxes. 
Both  owner  and  mortgagee  may  I  think 
very  i^operly  be  considered  as  confined  to 
these  ample  remedies  of  redemption  and  sub- 
roeatlon.  These  remedies  greatly  modify  the 
title  whUih  any  pnrdiaser  can  take  through 
the  tax  sale.  Hie  statoa  Uras  seems  to  de- 
fine ttie  rli^ts  of  two  classes,  and  the  rights 
created  for  ea^  daas  are  in  dratigation  of 
the  rltfits  created  for  the  other  class.  The 
purchaser  In  time  may  acquire  absolutely 
the  estate  of  both  owner  and  mortgagee.  On 
the  other  hand,  both  owner  and  mortgagee 
have  a  rl^t  to  xedeem  which  can  only  be 
extinguished  after  notice  baa  been  served 
Qpon  them  and  a  period  of  time  has  elapsed 
doling  wbidi  th^  may  save  their  eatate^ 
Last  of  all,  the  equities  between  the  ovnv 
and  the  mortgagee  In  case  the  mortgagee  re- 
deems are  protected  and  enforced  by  the 
SMMt  ample  right  of  anbrogatlon  whldb  ia 


given  to  the  mortgagee  against  the  mort- 
gagor. The  whole  situation  to  my  mind 
impliedly  excludes  the  mortgagee  from  claim- 
ing at  his  option  to  excise  the  statutory 
rights  of  redemptlwi  and  subrogation  ac- 
corded to  him  as  mortgagee,  or  what  may 
be  called  the  antagonistic  rights  which  the 
purchaser  acquired  as  against  both  owner 
and  mortgagee. 

2.  It  does  not  follow  that  the  defendant 
must  lose  the  amount  of  the  tax  lien  which 
she  paid  to  the  tax  collector  in  ttie  form 
of  a  bid  for  the  pmgerty,  I  think  wta  stands 
In  the  same  podtlon  aa  if,  Instead  of  bid- 
ding the  amount  of  the  tax  Itan  at  the  sal^ 
she  bad  paid  the  same  amount  in  dlsdiarge 
of  the  tax  lien  before  the  sale  was  held.  If 
the  Martin  act  does  not  ccmtemplate  that  a 
mortgagee  who  Is  specially  cared  fi»  by  the 
act  Shalt  be  a  pnrdiaser  at  the  tax  aal^  it 
follows  that;  when  a  mortgagee  assnmes  to 
do  this  thing,  what  in  tect  he  does  is  to 
pay  off  the  tax  Itoi  and  acquire  the  same  by 
subrogation.  No  practical  difficulty  wUl  be 
encountered  in  dealing  with  the  altnatlon  aa 
this  theory  In  case  the  mortgagee  should 
pay  more  than  the  amount  of  tlie  tax  lien. 
I  think  that  the  defendant  occupiea  substan- 
tially the  same  position  as  the  holder  of  two 
mortgagee  who  forecloses  the  second  and 
sells  subject  to  the  first  The  claim  on  be- 
half of  the  complainant  that  the  defendant 
lost  her  lien  for  the  taxes  seems  to  me  to  be 
without  any  equitable  basis.  There  Is  no 
proof  that  the  complainants  at  the  foreclo- 
sure sale  did  not  have  full  notice  of  all  the 
tax  Hens  which  at  that  time  Incumbered  the 
property.  The  taxes  which  the  defendant 
paid  were  a  matter  of  public  record.  Nei- 
ther the  complainants  nor  any  possible  pur- 
chasers were  misled  by  any  conduct  of  the 
defendant  The  defendant  was  openly  un- 
dertaking to  foreclose  her  mortgage  while 
she  stlU  held  her  tax  title,  or  tax  claim,  for 
what  It  might  be  worth,  and  all  parties  In- 
terested must  be  presumed  to  have  under- 
stood the  exact  situation.  It  may  be  that 
the  defendant  after  foreclosing  her  mort- 
gage and  neglecting  to  bring  in  her  tax  lien 
or  claim  would  not  be  allowed  costs  In  a 
subsequent  suit  for  the  enforceinrait  of  that 
Hen.  I  do  not  see  how  the  complainants 
have  been  subjected  to  any  disadvantage  be- 
cause the  tax  M&a  was  kept  out  of  the  fore- 
closure suit  If  they  are  protected  against 
unnecessary  costs  of  suit  In  the  case  of 
Manning  v.  Tnthill,  supra,  Chancellor  Bun- 
yon  most  positively  upheld  the  right  of  the 
mortgagee  who  has  paid  the  tax  to  a  lien  bj 
snbnvatlon.  -In  that  cas^  howem,  the 
mortgagee  paid  the  tax,  and  thereto  amtar^ 
ently  canceled  the  tax  lien,  and  tlie  land  waa 
tb^  sold  apparently  free  and  clear  of  taxes, 
BnbBsquenfly  the  m<ntgagee  endeavored  to 
compel  this  purchaser  to  reimburse  him  the 
amount  of  the  tax  so  paid.  This  dalm  waa 
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not  sustained.  Tbe  mortgagee  had  already 
failed  to  recover  against  the  purchaser  in  an 
action  at  law  based  on  an  alleged  promise 
oC  the  purchaser  to  repay  the  amount  of  the 
tax.  The  case  la  widelj  different  from  the 
present  one  In  a  most  Important  particular. 
The  mortgagee,  haTing  allowed  the  land  to 
be  ^Id  to  a  purchaser  apparently  free  from 
the  tax  lien,  undertook  in  a  subsequent  suit 
to  have  the  canceled  lien  reinstated  for  his 
benefit  He  asked  to  be  subrogated  to  the 
original  holder  of  the  Hen  when  be  himself 
had  canceled  tbe  Uen  and  caused  the  land  to 
be  sold  appar^tly  free  from  it.  Under  the 
evidence  In  the  present  case,  as  we  have 
seen,  the  complainants  are  charged  with  hav- 
ing made  their  bid  and  bought  the  property 
with  full  notice  that  the  defendant  was  hold- 
ing the  tax  certificate,  having  never  intend- 
ed to  pay  the  tax  or  cancel  the  tax  lien,  and 
that  such  Hen  was  outstanding  In  full  force 
as  undoubtedly  appeared  from  the  public 
records,  If,  however,  any  course  of  reason- 
ing leads  to  tbe  result  that  tbe  defendant 
has  lost  her  Ucn,  it  must  be  borne  In  mind 
tliat  the  defendant  Is  not  coming  Into  court 
and  asking  to  have  such  Hen  enforced.  On 
the  other  hand,  complainants  are  standing 
In  8  court  of  equity,  and  asking  that  court 
to  aid  them  against  this  defendant  They 
are  seeking  equity,  and  they  must  do  equity. 
This  property  was  primarily  bound  to  pay 
tbe  tax  which  the  defendant  paid,  and  tbe 
defendant  had  the  right  to  pay  this  tax  and 
collect  it  at  the  same  time  when  she  collect- 
ed the  amount  of  her  mortgage.  The  land 
was  offered  to  the  public  for  sale  In  the  fore- 
close suit  chained  with  the  amount  of  the 
taxes  paid  by  tbe  defendant  as  a  prior  in- 
cumbrance. No  court  of  equity  In  my  judg- 
ment would  give  to  tbe  complainants  the  re- 
lief which  they  ask  for  against  tbe  defend- 
ant which  Involves  compelling  the  defendant 
to  surrender  her  tax  title  excepting  upon 
condition  that  complainants  pay  the  defend- 
ant the  amount  represented  by  the  tax  cer- 
tificate with  interest 

3.  No  costs  should  be  allowed  to  either 
party  in  this  case,  as  each  party  has  t>een  in 
part  Bucc^fuL  Tbe  complainants  hare 
sought  to  strip  the  defendant  of  her  tax 
title  or  tax  lien  without  paying  her  anything 
for  It  The  defendant,  on  the  other  liand, 
has  sought  to  have  the  complainants'  bill  dis- 
missed, and  her  title  under  her  tax  deed  ad- 
judged absolute.  In  my  judgment  each  party 
has  contended  for  what  is  Inequitable,  and 
therefore  neither  should  have  costs. 

4.  Counsel  will  bear  In  mind  that  this  case 
has  been  argued  upon  the  assumption  that 
the  bill  of  complaint  has  been  amended  so 
as  to  set  up  the  procurement  of  the  tax  deed 
after  tbe  bill  was  filed.  The  amendment  Is 
by  way  of  supplement  under  the  rula  This 
amendment,  however,  must  be  made  before 
the  decree  is  advised. 


KBAH  r.  WASSMEB  et  aL 

(Court  of  Chancery  of  New  Jersey.   Nor.  11. 

190S.) 

1.  Specifio  Pbbfobmance  (S  82*)— Contuct 

-^UFFICIBNOT— Past  PEBFOBltAUCB. 

A  contract  to  convey  lands  can  be  specifical- 
ly enforced,  thoagfa  it  la  signed  by  the  vendor 
only,  where  the  purdiaser  has  paid  all  the  price 
to  be  paid  In  «afa,  and  has  entered  Into  poa- 
sesBton. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fonnance,  Cent.  Dig.  1  91 ;  Dec  Dig.  I  32.*J 

2.  SpEomo  Pektobhanck  (i  S2*)— Cortbact 

— MUTUALITT— "DhILATXBAL  CONTBACTS. 

A  nnilateral  contract  to  conv^  land  ceases 
to  be  unilateral  on  the  purchaser  filing  a  bill 
for  specific  performance  thereof. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec  Dig.  i  82.*] 

3.  Specitto  Pbefobhancb  (1 116*)— Pmadinq 

—  answeb  ~  anicissiohs  —  bxohib  ot  dx- 
fxkoaht. 

On  a  bill  for  specific  perfoimance,  defend- 
ant cannot  admit  that  there  was  a  contract, 
and  then  set  out  a  niaterially  different  contract 
from  the  one  alleged  in  the  Mil,  making  the 
one  so  set  out  binding  upon  complainant  thoofi^ 
the  parties  are  bound  by  the  statements  in  the 
answer  in  so  far  as  they  are  admissions,  or  ad- 
missions without  anbstantial  variation  from  the 
bill;  and,  where  defendant  admits  a  sabstitut- 
ed  contract,  complainant  can  liave  specific  per- 
formance thereof,  if  he  diooses  to  perform  It  on 
his  part. 

[Ed.  Note.— For  other  cases,  see  Spedfle  Per- 
formance, Dec  Dig.  I  116.*] 

4.  Specific  Pebtobuanoe  (|  28*)— Oowtbact 

—  CEBTAinrr  —  Obaz.  Gobtbaot  to  Convey 
Land. 

A  blU  to  spedScally  enforce  an  oral  con- 
tract to  convey  land  will  be  dismissed,  where 
the  terms  of  the  contract  are  uncertain. 

[EM.  Note.— For  other  cases,  see  Soedfic  Per- 
formance, Cent  Dig.  SS  61-68;  Dec.  Dig,  S  28.*] 

5.  Specific  Pbbfobuauce  (S  62*)— Dbtovse^- 
Mistake  of  Fact. 

Pure  mistake  of  fact  will  sometimes  defeat 
specific  performance. 

[Ed.  Note.- For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  I  16&;  Dec  Dig.  I  32.*] 

6.  Specific  Pebfobhancx  (|  12*)— I^rcnsES— 

Defendant's  Neoliosnoe. 

One  cannot  defeat  specific  performance  of 
a  contract  because  of  the  omission  of  terms 
therefnun  resulting  from  his  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Spedfle  Per- 
formance, Dec.  Dig.  }  12.*] 

7.  Specific  Perfobmahce  (|  46*)— Pabt  Peb- 
robmance— contbact  to  convey  land. 

That  the  purcfaaaer  has  completed  his  part 
of  a  contract  for  conveyance  of  land,  and  goae 
into  poesession,  entitles  bim  to  spedfle  pez^ 
fonnance,  whether  It  be  under  an  oral  or  writ- 
ten contract. 

[EA.  Note.~For  other  cases,  see  Specific  Per- 
fonnance.  Cent  Dig.  f  128;  Dec  Dig.  1  46.*] 

8.  SPEcmo  Pctfobhanob  120*)— EnoEifci 
— Obal  Contbact  to  Convey  Land. 

If  the  purchaser  under  a  contract  to  convey 
lands,  suing  for  specific  performance,  is  com- 
pelled to  stand  upon  an  oral  contract  he  can 
refer  to  a  receipt  for  part  of  the  purchase  mon- 
ey to  show  the  terms  of  the  contract 

[Ed.  Note.— For  other  cases,  aae  Spedfle  Per- 
formance. Dec  IHg.  i  120.*] 
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S.  Tbndob  and  PtraCHASBB  (t  134*)— Tttlb  09 

VeNDOB— INCUVBBANCBS— RESrRIcnVE  COV- 
tlTANTS  IN  CONTBTAHCE. 

GomplaioaDt,  bavins  bargained  for  land  nn- 
deretandinc  that  he  waa  to  receive  title  free  of 
tncnmbrances,  can  inalit  opon  a  eonreyuice  free 
of  Teatrictive  covenants. 

[Bd.  Note^For  other  camb.  Me  Yendor  and 
Fnrchaaer,  Gent  Dig.  H  290.  252;  Dee.  Vig. 
I184.*] 

10.  Specifig  Pebtobhancb  (S  121*)  —  Evi- 
dence—CoNTBACT  TO  Convey  Land. 

Evidence  held  to  entitle  the  parchaser,  un- 
der a  contract  to  convey  land,  to  specific  per- 
formance. 

[Ed.  Note.— For  other  caacs,  see  Specific  Per^ 
fomance,  Dec.  Dig.  I  121.*] 

11.  SFEcmo  Pebfobuahce  (I  127*)  —  Relief 

AWABDBD— REHIBAI.  OT  WIFE  TO  RELKA3B 
DOWEB— ReLIRQUISBHEIIT— JUDXCXAI.  POW- 
ER. 

One  taking  a  decree  of  ipedfle  perfonnaiice 
€t  a  contract  to  convey  land  mast  take  title 
enbject  to  the  vendor's  wife's  right  of  dower,  nn- 
less  she  volnutarily  releases  it.  since  the  Court 
of  Cbancery  can  onlj  compel  a  wife  to  release 
her  right  in  the  manner  preicribed  by  atatute 
or  in  a  caae  of  clear  fxand. 

[Ed.  Note.— For  other  caaea,  see  Spedflc  Per- 
formanoe,  Dec.  IMg.  |  127.*] 

12.  DowEB  (I  40*)— Inchoate  Right— Belin- 
QciSHKENT— Evidence. 

In  a  suit  to  specifically  enforce  a  contract 
to  convey  land,  a  deed,  properly  executed  and 
acknowledged  tnr  the  vendor  and  his  wife,  Is  evi- 
dence of  her  wilUngneas  to  relinquish  her  dower. 

lEd.  Note. — For  other  c^es,  see  Dower,  Cent. 
Dig.  H  164r-175 ;  Dec.  Dig.  S  48.*] 

13.  Specific  Pebfobu ancb  (|  127*)  —  Reuef 
Awabded— Delivebt  of  Deed. 

Where,  in  a  auit  to  specifically  enforce  a 
contract  to  convey  land,  it  appears  that  the 
vendor  and  his  wife  have  executed  and  ac- 
IcDOwledi^ed  a  deed  to  complainant  and  his  wife, 
the  court  can  decree  a  delivery  of  such  deed,  if 
complainant  will  accept  it,  Urns  avoiding  the 
neceasitf  of  complainant  taking  title  subject  to 
tbe  wife**  dower  righL 

[Bd.  Note.— For  other  eases,  see  Specific  Per- 
fonnanee.  Cent  Dig.  |  410;  Dec.  Dig.  |  127.*] 

14.  Specific  PEraoBUANCB  (8  106*)— Pabties 
—Wife  of  Vendee  in  Contbact  to  Convey 
Land — Pleading. 

If  one  Boing  to  apecifically  enforce  a  con- 
tract to  convey  land  would  exercise  an  option 
to  take  a  deed  idieady  made  to  him  and  his 
wife  by  the  vendor  and  bis  wife,  his  wife  should 
be  a  party  .complainant,  and  the  bill  should  al- 
lege tne  executlfHi  of  the  deed  and  pray  for  its 
delivery. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  106.*] 

15.  Specific  Perfobuance  ($  114*)  — Plead- 
ing— CONTBACT   BY  ONE  TO    CONVEY  LaND 

Held  by  Anotheb. 

A  bill  to  specifically  enforce  a  contract 
signed  by  one  defendant  to  convey  land  held  by 
another  defendant  should  show  such  situatlMi. 

[Ed.  Note.— For  otlier  caaes,  see  Spedfle  Per- 
formance, Dec.  Dig.  I  114.*] 

]&  Specific  Pebfobw ance  (S  114*)  —  Fiaad- 
ing — Possession  of  Comflainart. 

Complafnant,  in  a  suit  to  specifically  en- 
force  a  contract  to  coavev  land,  baring  been 
in  po— easion  since  a  certain  date,  should  show 
that  fact  in  his  bill. 

[EO.  Note.— For  otber  cases,  see  Specific  Per- 
formance. Dec  IMg.  }  114.*] 


BUI  by  Jacob  L.  Krah  against  John  Wass- 
mer  and  others.  On  final  hearinc  on  bill, 
answer,  repHcatltni,  and  proofs.  Decree  for 
complainant 

James  McDermott;  for  complainant  Frank 
B.  Bradner  and  Frank  Vol^t  defend- 
ants. 

HOWELL,  V.  C.  The  bill  In  this  case  Is 
filed  against  Wassmer  and  Radcllffe  to  com- 
pel the  specific  performance  of  an  allied 
contract  to  convey  lands.  Tbe  so-called  con- 
tract, a  copy  of  which  Is'  given  below,  was 
signed  by  Wassmer,  altbongb  the  title  to  the 
lands  In  question  was  In  Radcllffe.  It  was 
testified  at  tbe  bearing  that  Wassmer  and 
Radcllffe  bad  some  sort  of  a  Joint  interest  In 
a  number  of  lots  of  land,  of  which  the  one  Id 
question  was  one,  altbongb  their  titles  were 
separate  and  distinct,  and  that  Wassmer  had 
aaUiorlty  from  Radcllffe,  to  make  the  con- 
tract In  question.  Tbe  bill  does  not  state 
whether  the  agre«nent  was  In  writing  or  not. 
The  answer  alleges  that  it  was  oral,  and  It 
sets  ODt  what  tbe  defendants  claim  tbe  con- 
tract was.  Tbe  difference  between  tbe  two 
consists  in  this:  The  defendants,  who  are  tbe 
vendors,  claim  that  it  was  agreed  that  the 
land  should  be  conveyed  with  certain  cove- 
nants restricting  Its  use;  tbe  complainant, 
who  is  the  vendee,  claims  that  there  was  no 
such  agreement  The  agreement  between  the 
parties  was  made  in  September,  1907,  at 
which  time  the  vendee  paid  $50  on  account  of 
the  purchase  money,  and  took  a  rec^pt  there- 
for, which  has  beea  destroyed.  On  October  8, 
1907,  he  paid  $760  more,  making  9800  up  to 
that  time,  and  some  time  prior  to  October  19, 
1907,  be  paid  the  further  sum  of  $202,  these 
three  payments  aggresatliv  tbe  total  amount 
(tf  the  purchase  money  that  was  to  be  paid 
in  cash.  The  land  was  subject  to  a  mortgage 
held  by  a  btdldlng  and  loan  association  on 
which  tbe  vendors  were  liable  as  bondsmra. 
Some  time  between  the  first  and  last  payment 
of  the  purchase-money  Installments  tbe,  ven- 
dee necuted  a  new  btmd  and  mortgage  In  his 
own  name  to  take  the  place  of  the  (mes  pre- 
viously executed  by  the  vendors  and  held  by 
tbe  building  and  loon  association ;  these  be- 
ing steps  preliminary  to  tbe  taking  ot  the 
title.  At  the  time  tbe  voidee  made  the  pay- 
ment ot  tbe  f 760  installment  of  the  purchase 
money  he  receive  a  receipt  for  it  of  which 
the  followiDg  Is  a  copy:  "Irvington,  N.  J., 
Oct  3rd/07.  Received  from  J.  L.  Krali  the 
sum  of  eight  hundred  dollars  on  account  of 
purchase  price  of  Smith  St  prtverty,  pur- 
chase price  to  be  thlrty-flve  hundred  and  fifty 
dollars,  two  hundred  and  two  dollars  to  be 
paid  on  or  before  Oct  19tb/07.  Tbe  balance 
to  be  paid  by  said  J.  U  Krah  assnming  and 
agreeing  to  pay  a  present  building  and  loan 
mortgage  now  upon  the  above  premises  for 
twenty-five  hundred  and  forty-eight  dollars. 
John  Wassmer."   On  October  4,  1907,  tbe 


*F«-  otber  easM  see  same  topic  and  secUon  NUHBBR  In  Dec.  ft  Am.  Digs.  1S07  to  data,  ft  Reporter  Indexes 
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vendee,  with  tbe  knowledge  and  consent  of 
the  vendors,  took  possession  of  the  said  prem- 
ises, and  with  his  wife  and  family  has  ac- 
tually resided  tbereon  until  this  time.  Abont 
the  time  tbe  complainant  entered  Into  posses- 
sion the  defendant  Badclltfe  and  his  wife 
executed  In  due  form  of  law,  and  properly  ac- 
knowledged, a  deed  of  conveyance  to  the  com- 
plainant and  his  wife  for  the  lands  In  ques- 
tion, which  deed  did  not  contain  the  restric- 
tive covenant  that  the  Tenders  now  insist 
upon. 

The  defendants  claim  that  tbe  receipt 
above  set  out  Is  not  a  contract,  or  at  least  If 
it  Is  a  contract,  it  belongs  to  that  class  which 
la  known  as  "unilateral  contracts,"  and  1b  not 
specifically  enforceable  in  equity.  The  law 
In  relation  to  contracts  of  this  class  has  re- 
ceived a  great  deal  of  judicial  attention  in 
this  state.  In  Cramer  v.  Mooney,  60  N.  J. 
Eq.  164,  44  Atl.  625.  tt  was  held  that  a  con- 
tract for  sale  of  lands,  though  signed  only 
by  the  vendor,  would  not  be  held  to  be  uni- 
lateral In  a  case  where  tbe  vendee  had  paid 
nine-tenths  of  tbe  purchase  money,  and  had 
tendered  the  balance  thereof  and  had  entered 
into  possession  of  the  lands.  Vice  Chancellor 
Orey  says:  "Tbe  defendant  has  not  only 
paid  to  the  vendor  complainant  the  greater 
part  of  tbe  purchase  money,  but  has  actually 
entered  Into  possession  of  tbe  premises  and 
tendered  the  balance  of  the  agreed  price,  and 
demanded  a  deed  and  the  clearing  of  the  title, 
and  tbe  complainant  baa  accepted  blm  as  a 
purchaser,  and  tendered  him  a  deed,  and  now 
flies  bis  bill  to  enforce  payment  These  acts 
of  part  performance  are  soffldent  to  establish 
a  contract  between  the  c(HnpIalnant  and  de- 
fendant which  would  be  enforced  in  equity 
even  if  entirely  by  parol."  Even  If  the  case 
stood  upm  this  so-called  unilateral  contract. 
It  ceased  to  be  unilateral  ^  very  aaaamt 
the  TOndee  filed  his  bill  fOr  the  specUc  per- 
formance of  tbe  contract.  Richards  t.  Green, 
23  N.  J.  Bq.  Saa  In  that  caae  Chief  Justice 
Beasley,  In  tbe  (Vlnlon  In  tbe  Court  of  Ap- 
peals says:  "But  It  will  be  observed  that, 
when  soch  contracts  come  to  be  enforced  in 
equity,  they  cease  to  be  unilateral,  for  upon 
filing  the  bill  the  party  who  was  before  un- 
bound pats  himself  under  all  the  obligations 
of  tbe  contract  By  his  own  act  he  makes 
the  contract  mutual,  and  the  other  parly  is 
enabled  to  eitforce  It  The  consequence  Is 
that  in  every  case  that  I  can  find  where  spe- 
cific pwformance  has  be«i  ordered  a  mutual 
remedy  existed  -upon  It  at  the  time  of  the 
rendering  of  the  decree,"  I  mnst  therefore 
hold  that  this  objection  is  untenabl& 

The  vendors  n^  claim  that,  inasmuch  as 
the  bill  does  not  set  out  the  fact  that  the 
agreement  was  In. writing,  the  vendee  cannot 
have  a  decree  because  of  the  statute  of 
frauds,  the  benefit  of  whf^  the  vendors 
claim,  and  that  it  was  competent  for  the  de- 
fendants, by  an  answer  in  such  case,  to  set 
up  their  version  of  tbe  oral  agreement,  and 
that  the  agreement  so  set  up,  without  any 
evidence  or  proof  of  any  nature.  Is  binding  on 


the  complainant  In  Asbmore  v.  Evans,  11 
N.  J.  Eq.  151.  the  bill  alleged  a  parol  con- 
tract which  it  prayed  might  be  specifically 
performed.  The  defendant  denied  the  agree- 
meat  alleged  In  tbe  bill,  bat  admitted  an  oral 
agreement,  which  did  not  substantially  differ 
from  the  one  set  out  in  the  bill.  The  defend- 
ant failed  to  insist  upon  tbe  benefit  of  tbe 
statute,  and  the  court  held  that  the  agreement 
was  sufficiently  admitted.  It  has  been  a  can- 
stant  practice  to  decree  the  qieclfic  perform- 
ance of  oral  contracts  to  convey  land  In  cases 
In  which  the  contract  in  the  bill  Is  admitted, 
or  substantially  admitted,  by  the  answer. 
The  Inslstmeot  of  the  vendors  In  this  case, 
however,  goes  considerably  beyond  tbe  mliog 
in  any  case  that  I  have  been  able  to  find. 
They  maintain  that  they  may  admit  that 
there  was  a  contract,  and  that  they  may  then 
set  out  a  very  different  contract  from  tlie 
one  alleged  in  tbe  bill,  and  that  such  contract 
so  set  out  in  the  answer  is  binding  upon  the 
complainant  and  must  be  taken  as  tbe  con- 
tract which  was  made  between  the  parties. 
This  statement  hardly  needs  argument  to 
abow  its  fallacy.  It  would  permit  a  fraudu- 
lent defendant  to  impose  upon  the  complain- 
ant any  sort  of  contract  that  he  might  choose 
to  put  in  his  answer,  and  would  drive  the 
complainant  to  an  abandonment  of  his  suit, 
or  compel  him  to  submit  to  a  possibly  outra- 
geous fraud.  The  parties  are  bound  by  state- 
ments made  by  tbe  defendant  in  his  answer 
In  so  far  as  they  are  admissions,  or  admis- 
sions without  substantial  variation  of  tbe 
chaises  In  the  bill ;  and,  where  the  defendant 
admits  a  substituted  contract,  the  complain- 
ant Is  entitled  to  bave  a  decree  for  the  spe- 
cific performance  of  the  substituted  contract 
If  he  chooses  to  perform  It  on  bis  part,  and 
be  can  have  sncb  relief  In  his  suit  on  the 
original  contract.  Byno  v.  Darby.  20  N.  J. 
Eq.  231.  If  on  the  whole  case  the  terms  of 
the  oral  contract  are  uncertain,  tbe  bill  will 
be  dismissed.  Clow  v.  Taylor,  27  X.  J.  Eq. 
418.  The  defendant's  contention  on  this  point 
must  also  be  rejected. 

It  Is  also  urged  that  the  defendants*  ven- 
dors Intended  that  certain  restrictions  should 
be  part  and  parcel  of  tbe  contract,  and  that 
they  were  omitted  from  It  and  from  the  deed 
by  mistake.  Pure  mistake  of  fact  is  some- 
times a  defense  to  a  suit  for  specific  perform- 
ance. McCormlck  v.  Stephany,  57  N.  J.  Eq. 
257,  41  Atl.  SJO.  But  the  circumstances  of 
this  case  do  not  Indicate  that  the  vendors 
acted  under  any  misapprehension  of  fact 
whatever.  They  rather  show  that.  If  any 
term  was  omitted  from  the  contract  and 
from  tbe  deed  It  was  the  result  of  their  own 
negligence,  and  not  of  mistake,  and  it  Is 
well  settled  that  this  court  will  never  re- 
lieve a  party  from  the  consequences  of  his 
own  n^ligence.  Cairo  &  Fulton  Railroad 
V.  Titus,  27  N.  J.  Eq.  100;  Phillips  v.  Pul- 
len,  46  N.  J.  Eq.  6,  16  Atl.  ».  This  inslst- 
ment  of  tbe  vendors  must  likewise  fail.  I 
think  that,  whether  the  comiOalnant  relics 
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Qpou  the  receli>t  of  October  8,  1907,  or  upon 
an  oral  contract  of  the  character  which  most 
be  inferred  from  the  bill,  he  has  a  valid  con- 
tract which  l8  enforceable  In  this  court 
The  bill  states  the  oomplatnant'B  Idea  of 
the  cMitract,  and  It  turns  out  that  he  has 
OHnpIeted  the  contract  which  he  has  set  out 
bf  payment  of  the  full  cfHUtdtfatlon,  and 
was  thereui>on  let  into  possession  at  the 
time  of  the  payment  This  of  Itself  would 
^re  the  complainant  a  right  to  a  decree  for 
a  deed  in  accordance  with  the  contract  that 
was  proved,  whether  it  be  an  oral  contract 
M  the  written  one  of  October  8,  190T.  If 
the  ccanplalnant  Is  compelled  to  stand  upon 
the  oral  contract,  I  think  he  may  refer  to 
the  receipt  for  the  pnrpose  of  showing  what 
the  tenu  of  tba  oral  tM^aln  were. 

It  Is  Insisted  Out  Mrs.  Krah,  the  wife  of 
the  complainant  had  notice  that  the  lands 
were  restricted.  This  evidence  consisted 
of  three  items.  She  saw  an  advertisement 
In  a  newqpaper  of  fbe  aale  ot  the  property  In 
QueatioD,  whldi  desolbea  It  as  being  situate 
la  a  reatricCed  aection.  Thwe  Is  a  la^ 
painted  Blgn  at  tb&  head  ot  ttie  street  on 
which  the  pnverty  la  located,  which  de- 
BCrlbea  the  BSlghbfa-hobd  as  a  resMcted 
neJghbwliood.  TbA  ng/emt  of  the  vendors  told 
her  that  the  property  was  restricted,  ao 
that  there  could  be  no  nuisance,  no  aaloona, 
and  that  all  houses  were  required  to  be  built 
on  the  same  street  line.  This  was  ontlrely 
oral.  Ko  one  had  any  written  docament 
showing  exactly  what  the  restrictions  were 
or  wa«  to  bew  TbB  d^endant  BadcUffe,  who 
talked  with  the  complainant  never  mention- 
ed tlie  reatrlctlona  at  all,  and  it  does  not 
appear  that  the  complainant  ever  had 
brought  home  to  iiis  knowledge  the  fact 
that  any  restrictions  were  Intmded  to  be 
taunted  in  the  deed.  Ihere  Is  no  poattlve 
proof  in  case  as  to  enetly  what  restrlc- 
tiflns  the  defendants  are  Insisting  upon. 
The  aUegathms  ot  the  blUIn  that  behalf  are 
not  supported.  The  agent  of  the  vendors 
was  called,  and  gave  hia  evittence^  as  la 
above  stated.  They  alao  caHed  a  witnesa 
named  Ecker,  who  pnrcliaaed  a  lot  from  the 
vendors,  and  who  testified  that  the  restric- 
tions were  that  the  fnmta  of  the  booses 
ahonU  all  be  bnllt  on  one  line,  and  that 
lite  honaea  ahonld  be  three-atocy  luniaes; 
tliat  Ume  ahonld  be  no  fiictoriea,  saloons, 
or  brewerlea  im  the  premlsea.  If  tbe  court 
were  satlaflea  that  It  waa  intended  that  tbe 
nee  of  tbe  land  ahonld  be  restricted,  there  la 
nothing  in  the  case  to  indicate  what  restric- 
tions were  intended  or  were  agreed  upon. 
I  am  tiierefore  of  o^nlon  that  when  the 
oon^aiiiant  bargained  toe  tbe  prunlsea  tn 
qoestiai  he  did  ao  with  tbe  idea  that  he  waa 
to  receive  the  title  to  the  property  free  and 
clear  at  an  incumbrances,  and  that  be  la 
now  mtltled  to  insist  upon  a  conveyance 
wtthont  the  reatricttona  which  the  defend- 
ants are  attempting  to  Inqiose  npoa  him. 
Zjonnsbery  t.  Locander,  26  N.  J.  Eq.  554. 


Tbe  case  does  not  differ  in  its  essential  fea- 
tures from  Richards  v.  Green,  28  N.  J.  Bq. 
536.  In  that  case  the  complainant  set  forth 
two  agreements,  the  first  being  oral,  whereby 
the  dtfendant  Richards  agreed  to  convey  to 
the  complainant  Mr.  Green  a  house  and  lot 
for  (2,500.  to  be  paid  for  as  follows:  Five 
hundred  dollars  In  cash,  and  the  remainder 
secured  by  bcmd  with  an  accompanying  mort- 
gage covering  the  premlsea.  The  other  agree- 
ment was  an  Instrument  In  writing  in  favor 
of  the  wife  of  the  complainant  Green,  which 
was  signed  by  the  dtfendant  Richards  alone. 
In  that  case  the  complainant  waa  permitted 
to  enter  into  insseaslon  of  the  premises; 
and  tbe  court  examined  into  the  oral  agree* 
ment  and  into  tlie  written  agreement  for 
the  purpose  <tf  asootalaing  wliat  the  terms 
of  the  actual  agreerarat  were.  The  com- 
plainant waa  given  a  decree  for  q;»edfle  pei^ 
formance. 

In  this  case  tm  the  evidrace  the  complain- 
ant is  entitled  to  a  decree.  Unleas  he  can 
have  rtilef  in  tfaia  court  and  in  thla  enlt,  he 
will'  be  In  the  anomaKnu  position  of  having 
a  right  to  the  poaeession  vt  tbe  land,  and 
of  being  in  actual  possession,  in  pursuance 
of  that  rlf  ht  without  any  legally  deCoiatble 
or  transmissible  title.  If,  however,  he  takes 
a  decree  in  accordance  with  the  prayer  of  liia 
bill,  ba  wHJ  be  obliged  to  take  the  Utle  anb- 
Jeet  to  the  ln<dioato  ri^t  ot  dower  of  Mrs. 
Raddlfl^  unless  she  la  willing,  voluntarily 
and  gratlB,  to  release  hw  interest,  for  this 
court  baa  no  authority  to  craipel  tlie  wife 
to  rdinaulsh  her  right  except  In  the  manner 
pointed  out  by  the  statute^  and  except  also, 
in  a  caae  of  dear  fraud.  Hawralty  t.  War- 
ren, IB  N.  J.  Sq.  12^  90  Am.  Dec.  61S;  Pee- 
ler T.  Levy,  20  K.  J,  Eq.  830.  It  appears, 
aa  already  stated,  that  a  deed  waa  executed 
the  defendanta  Radellffe  uid  wife  to  the 
complainant  and  hla  wife,  nua  deed  was 
befinre  the  court  at  the  httring  aa  an  exhibit 
It  appeared  to  have  been  executed  and  prop- 
erly acknowledged,  not  only  by  RaddUte, 
but  by  his  wife  also,  which  may  be  taken 
aa  evidence  that  she  waa  willing  to  release 
her  right  In  Hulmea  v.  Thorpe,  6  N.  X  Eq. 
416,  a  almllar  rttaatimi  waa  developed,  con- 
cerning which  the  Chancellor  aald:  "It  may 
be  that  the  wlfe'a  a<Axiowledgment  ot  the 
deed  in  thla  case  should  be  considered  as 
equivalent  to  her  e^resa  consent  to  execute 
It  and  that  on  this  ground  the  court  would 
be  Justlfled  In  making  a  decree  that  Thorpe 
ddlver  a  deed  executed  by  blm  and  hla  wife, 
but  It  would  be  safw  for  the  court  to  decree 
the  delivery  of  the  deed  already  executed  by 
her,  and  perhaps  It  would  be  safer  ft»r  the 
complainant"  I  will  follow  that  coarse  Jn 
this  Mae.  If  the  complainant  will  acc^t 
the  deed  already  executed  to  himself  and 
his  wife,  a  decree  will  be  made  that  sudi 
Identical  deed  be  delivered.  If  be  will  not 
acc^t  this  deed,  he  may  have  a  decree  for 
qiecific  performance  againat  Radellffe  alone. 

WUIe  the  comidalnant  la  entlQed  to  the 


Digitized  by  Google 


408 


71  ATIiAMTIG  BEFOBTBB. 


relief  above  Indicated  upon  tbe  erldeace,  It 
ovCht  not  to  lie  adjudged  to  blm  on  tlie  pres- 
ent state  of  the  pleadings.  I  find  tbe  fi>^ 
lowing  defects  In  them  which  must  be  rem- 
edied: (1)  Tb€  bill  la  filed  by  Mr.  Krah 
alone.  If  he  Intends  to  take  adrantage  of 
tbe  option  to  acc^t  the  deed  made  to  him- 
self end  hfs  wife,  the  Mil  shonld  be  ammded 
by  adding  the  wife  as  a  party  complainant, 
alleging  the  exeentlon  of  the  Identical  deed 
In  question,  and  praying  that  It  should  be 
dellTered.  (2)  It  appears  that  the  title  to 
tbe  piemlsee  Is  In  Mr.  RaddUfe  alone,  and 
not  In  Wassmer;  that  the  contract  Is  sign- 
ed by  Wassmer.  and  not  Raddlffe.  Thoe 
shoold  be  a  proper  allegation  of  these  facts 
and  a  corresponding  amendment  to  the 
prayer.  fS)  It  appears  that  tbe  conqtlalnant 
baa  beoi  In  possession  of  the  j/xtrpectj  since 
October  4,  1907.  Oliere  is  no  auction  of 
tbls  most  Important  fact  In  the  biU.  and  It 
should  be  amended  accordlni^.  Oonnsel 
maj,  find  on  closer  examination  that  tbe  blU 
may  need  amendmoit  In  other  parttculars. 
On  account  of  these  glaring  defects  In  the 
blU,  and  the  complainant's  almost  entire 
misconception  of  bW  cause  of  action,  I  think 
that  the  defendants  wm  jusUfled  in  anawer^ 
Ing;  and  that  it  wotild  not  be  equitable  to 
compel  Ihem  to  pay  coste. 

The  decree  will  tberefdre  be  without  costs 
against  either  party. 


WOOLSET  et  al.  T.  WOOLSEI  et  al. 

(Conrt  of  Chancery  of  New  Jeraey.   Jane  22, 

1906.) 

Jddohkrt  ({  429*)— Equitablb  Rixzef. 

The  matters  involved  in  this  suit  are  res 
adjudicata,  and 'this  court  ia  bonnd  by  tbe  de- 
cree of  the  Court  of  Errors  and  Appeals  in 
Woolsey's  Case,  68  N.  3.  Eq.  763,  62  Ati.  686. 

[Ed.  Note.— For  other  casM,  see  Jndcment 
Cent  Dig.  S  808 ;  Dec.  Dig.  |  429.*] 

(Syllabus  by  tbe  Court.) 

BUI  by  £*rank  Woolsey  and  o^ers  against 
VlrgiDla  M.  Woolsey  and  others.  BlU  dia* 
missed. 

Decree  affirmed  67  Atl.  1047. 

Caniek  ft  Wwtendyke,  James  Buchanan, 
and  Bcrtiert  H.  McCarter,  Atty.  Qen..  for 
complalnanta.  Grouse  &  Perklna  and  Rich- 
ard V.  Llndabnry,  for  defendants. 

BEBaEN.  V.  a  Tbe  complainants  seek  to 
restrain  the  enforqemoit  of  a  decree  of  the 
orphans*  conrt  of  the  county  of  Hudson,  en- 
tered in  compliance  with  tbe  mandate  of  the 
Conrt  of  fi^rs  and  Appeals  on  exceptions  to 
thp  account  of  tlu>Gomplalnantsas  executors  of 
the  laat  wUI  of  Cbarlea  A.  Wo(A8ey,  deceased. 

The  fbnndatloD  of  the  prayer  for  relief  is 
that  tbe  only  question  raised  by  the  record 
In  the  accounting  proceedbigs  was  whether  the 
paymmts  for  which  allowances  were  asked: 


had  been  actually  made  to  l!ie  persona  nam- 
ed, and  tiiat  no  issue  was  presmted  by  tlie 
record  npon  which  the  app^ate  court  could 
properly  rest  a  finding  refusing  Um  applica- 
tion of  sndi  paymCTts  towards  the  discharge 
of  the  principal  of  cntaln  legacies.  The  bill 
charges  that,  although  tbe  vaaney  was  really 
paid  to  Uie  aame  parties  now  clatanlng  it; 
credit  was  refused  complalnanta  for  927,016.- 
85  so  paid,  because  In  Oie  Judgment  of  the 
Oourt  of  Errors  and  Apprals,  sudi  EUiyments 
oui^t  not  to  have  been  made  qn  account  of 
annuities  until  Ixodes  amounting  to  flS,- 
000  and  a  trust  fund  of  $20,000  had  been  pro- 
vided for;  tliat  complainants,  as  snch  ac- 
conntanli,  are  decreed  individually  respon- 
sible for  this  large  sum  under  the  role  laid 
down  in  Aivl^on  American  Malting  Oo., 
66  N.  J.  Bq.  375,  64  Atl.  454,  by  which  pay- 
ments of  Income,  made  to  and  imwittlngly 
received  as  sncb  by  a  ben^dary,  cannot 
be  charged  against  the  principal  of  a  fnnd 
from  wlildi  it  is  falsely  represented  it  arises; 
and  thay  inaist  that  the  question  whether 
the  legatees  were  induced  to  exhaust  their 
prindpal  **by  tbe  mlabiken  or  fraudulent  rep- 
resentation of  those  to  wlu»i  he  had  Intrust- 
ed It  that  what  has  bera  paid  is  income^ 
waa  not  before  tbe  court,  and  that  so  much 
of  the  decree  aa  adjndgea  that  tbe  payments 
made  by  the  complalnanta  are  not  ai^licable 
to  tbe  principal  has  no  record  to  siq^mrt  it, 
hecauae  no  such  issue  waa  prMontod  for  ad- 
judication; that  the  only  Issue  waa  payment 
or  ttonpasrment,  and  that  the  application  of 
the  payments  waa  adjudged  without  record 
or  bearing.  Th^  also  daim,  and  have  un- 
dertaken to  show  in  tbls  causa,  that  all 
paymenta  for  wldcb  credit  la  denied  were 
made  upon  an  agreement  with  tlie  legateea 
that  th^  were  to  be  charged  to  principal 
in  default  of  sufficient  eatate  to  satisfy  an- 
nuities and  principal,  and  that  there  was  no 
misrepresentation  aa  to  the  character  of  the 
payment,  but  aaaert  that  no  evidmce  waa 
offered  on  the  hearing  In  the  orphans'  conrt 
on  this  matter,  because  the  Isaue  as  framed 
did  not  permit  it  The  complalnanta  further 
Insist  that  tbe  will  Jnstlfled  them  in  holding 
testator's  Investmmts  in  the  paint  company 
aa  a  security  for  the  $20,000  trus^  and  that 
it  was  Bnffldfflitiy  aet  apart  to  warrant  them 
in  ao  considering  it,  and  tlmeuprat  to  pay 
the  life  tenaiU  annuities,  whldi  tli^  did 
to  tbe  extent  of  $7,4^7%  and  that  tlie  re- 
fusal to  allow  a  cniit  to  tbem  for  tiiat  anm 
because  they  bad  not  set  apart  tlie  trust 
fund,  without  a  hearing  on  the  question  of 
their  right  under  the  will  to  hcHd  the  in- 
vestments in  the  comi»any  as  secnrity  for 
tbe  trust,  deprives  them  of.  their  pnverty 
without  due  process  of  law. 

Tbe  defendants  hare  answered  witbout 
questioning  tbe  propriety  of  the  method  par- 
sued,  and  much  testimony  haa  been  taken, 
but  under  tbe  view  I  take  of  tbls  caae  it  is 
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only  Deceasary  to  refer  to  the  Items  In  the 
accoimt  which  are  anbject  to  the  present 
coDBlderetton  of  the  court  By  the  decree  the 
acconnt&Dts  ate  charged  with  f27,016.8S,  the 
sum  of  the  Items  for  which  credit  was  re- 
fused, and  also  with  the  balance,  which  the 
executors  admitted  they  had  In  hand,  of 
$5,986.85.  a  total  of  933,006.70,  with  which 
to  satlBfy  the  trust  of  (20,000  and  also  $10.- 
950  balances  due  on  I^des,  making  a  total 
of  $30,900.  and  leaving  a  Burplus  of  $2,053.70, 
which  complainants  say  1b  properly  payable 
on  account  of  annuities,  and,  having  once 
paid  It  to  these  defendants  on  that  account,  it 
Is  Inequitable  to  require  them  to  pay  It  again. 
This,  I  think,  fairly  atate»  the  cwnplalnants' 
position. 

Considerable  testimony  waB  taken  with  re- 
gard to  the  conduct  of  the  c<»npany,  the  In- 
crease of  salaries  of  the  officers,  and  charges 
of  mismanagement  made  and  denied*,  but  I 
have  not  considered  these  matters,  because  no 
objection  was  made  to  the  charging  part  of 
the  account,  and  certainly  those  matters  were 
not  within  the  issue  on  the  former  hearing, 
and  unexplained  charges  made  wltAiont  giv- 
ing parties  a  chance  to  be  heard  in  denial 
could  not  have  Influenced  the  court. 

I  am  satisfied,  from  the  evidence  In  this 
cause,  that,  if  the  decree  assailed  is  res 
judicata  as  to  all  the  questions  raised  by  the 
complainants,  they  will  be  unfairly  deprived 
of  their  property;  but  this  situation  arlaes, 
in  my  opinion,  because  they  misunderstood 
the  issue,  or,  if  not  negligently  omitted  to 
offer  the  evidence  at  hand  which  t^ey  now 
claim  would  have  produced  a  different  re- 
sult; but  in  either  case  this  court  cannot, 
and  ought  not  to,  interfere  in  the  absence 
of  any  charge  of  fraud  or  of  corrupt  prac- 
tices. But  the  complainants  inslat  that  the 
result  rea<^ed  was  not  warranted  by  the  is- 
sues shown  in  the  leoord  sent  iq>  by  the 
orphans'  court 

What  appears  in  the  record  is  that  the 
complainants  presented  their  account  in  the 
ori^ns'  court  to  which  exertions  were 
filed,  and,  as  the  exceptions  are  alike  in  ail 
cases  affecting  the  question  now  being  con- 
sidered, I  will  quote  but  one.  which  reads 
as  fellows:  "That  the  sum  of  $14,832.82 
claimed  to  have  been  paid  by  said  executors 
to  December  81,  1002,  to  Mrs.  V.  M.  Woolsey, 
on  annuity  account,  was  not  in  fact  i»ald  by 
said  executors,  and  said  item  is  improperly 
credited  to  said  executors,  and  allowance 
thereof  should  not  be  made."  The  purpose  of 
such  an  account  as  is  now  under  considera- 
tion is  to  ascertain  what  estate  hath  come  to 
the  hands  of  the  executor,  what  disburse- 
ments have  been  properly  made,  and  to  de- 
termine the  balance  in  hand  to  answer  the 
bequests  of  the  testator;  and  It  seems  to 
me  indisputable  that  an  exception  which 
cbarges  that  an  item  for  which  credit  is 
cUIined  was  not  in  fact  paid  propaly  ralsfts 


the  question  of  the  l^^allty  of  the  payment, 
for,  if  not  legal,  it  Is  no  payment  for  which 
an  allowance  should  be  given.  Manifestly 
the  exception  above  stated  requires  the  ac- 
countant to  show,  not  that  the  money  was 
passed  over  to  another,  but  that  It  was  a 
lawful  payment  or  a  payment  for  which  he 
should  have  a  credit  on  the  account  he  offers. 

In  this  case  the  court  of  last  resort  has  ad- 
Judged  what  credits  should  te  allowed,  and 
decreed  the  balance  in  hand  for  distribution 
under  the  will,  and  I  am  unable  to  discover 
any  reason,  nor  have  I  the  knowledge  of  any 
rule  of  law,  which  would  support  the  theory 
that  the  settlement  of  charges  and  disburse- 
ments and  the  ascertainment  of  the  balance 
for  which  an  executor  should  account  under 
the  circumstances  present  in  this  cause.  Is 
not  a  final ,  adjudication  of  the  questions. 
The  decree  does  not  undertake  to  distribute 
the  fund.  It  merely  fixes  the  balance  to  be 
accounted  for,  and  if  the  manner  of  distribu- 
tion -was  not  within  the  record,  and  was  not 
lawfully  passed  upon,  and  is  not  res  Judicata, 
the  very  questions  raised  here  can  be  more 
effectively  presented  on  the  aiq>llcatlott  for  a 
decree  for  distribution  or  offered  as  a  de* 
fense  when  the  parties  who  are  entitled  to 
the  balance  found  by  the  decree  attempt  to 
enforce  their  dalma.  The  balance  in  hand 
need  only  be  paid  to  those  lawfully  entitled 
to  It  If  the  question  of  the  appllefttion  of 
the  payments  to  the  legatees  Is  not  res  Judi- 
cata here,  it  would  not  be  subject  to  that 
objection  in  another  forum;  but  if  the  ques- 
tion lias  been  settled  by  the  highest  court 
In  the  state,  It  la  a  closed  door  In  all  our 
Btate  courts. 

The  ascertainment  of  the  tnlance  for 
which  an  executor  should  account  to  legatees 
does  not  usually  settle  the  question  of  pay- 
ment to  legatees  or  distributees.  Whatever 
tbey  may  have  had  on  that  account  is  a 
credit  to  which  the  executor  would  be  en- 
titled on  a  settlement  between  the  parties. 

Under  the  view  I  take  of  this  cause,  no 
equitable  ground  for  Interfering  with  the  de- 
cree Is  presented,  and  the  bill  of  complaint 
should  be  dUuulBsed. 


L.  MARTIN  CO.  v.  L.  MARTIN  ft 
WILCKES  CO. 

(Court  of  Chancery  of  New  Jersey.    Nov.  18, 

1908.) 

1.  COBPOBATIONS  (S  49*)— NAUS. 

In  a  suit  to  eajotn  the  use  of  a  corporate 
trade-name  and  to  recover  proRts  diverted  by 
Budi  use,  evidence  considered,  and  held  to  show 
that  the  act  of  defendant  company,  in  hiring  tne 
who  'bad  been  a  member  of  plamtiff  company 
and  placing  his  name  at  the  head  of  the  former 
name,  so  as  to  read  L.  Martin  &  Wilckea  Com- 
pany, woB  with  the  fraudulent  Inteot  to  imitate 
the  plaintiff's  name,  L.  Martin  Company,  and 
constituted  unfair  competition. 

[Ed.  Note.— For  other  cases,  see  CorporatfoiB, 
Cent  Dig.  |  137 ;  Dec  Dig.  S  49.*] 
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2l  CoBpoBATioirs  (I  40*)  — Name— BiQHT  to 
Ubb— Sdui^itt. 

A  corporation,  apart  from  statntorr  pro- 
rliton,  has  not  the  right  to  so  xae  an  indindual's 
name,  in  forming  its  ooiporate  name,  aa  to  imi- 
tate a  prior  corporate  name,  engaged  in  the  sama 
boainesa,  ao  cloeelv  that  the  public  would  be 
deceived ;  the  maxim,  "81c  utere  too  at  aliennm 
non  Uedas,"  applTbis  to  ererTthinc  a  man  haa, 
Indndiog  his  name. 

[Ed.  Note.— For  other  caaea.  aee  GorrwiaHoiu, 
Cent.  Dig.  I  137;  Dec.  Dig.  1 49.*] 

8.  CoBFOBATions  (1 40*)— Naub— Individuals 
-Statutes. 

Laws  April  21.  1886  (P.  L.  p.  280).  c  185. 
S,  proridlDR  that  no  name  shall  be  assumed 
7  a  corporation  already  la  use  by  another  cor- 
poration, or  so  nearly  similar  thereto  aa  to  lead 
to  uncertainty  or  confusion,  does  not  merely  im- 
pose a  doty  apOD  the  Attorney  General  of  the 
state,  bat  brotecta  all  eorporatiou  created  nn- 
der  it  in  the  uae  of  their  corporate  uames,  and 
hence  an  individual  name,  so  used  aa  to  imitate 
a  prior  corporate  name  havinjc  the  same  individ- 
ual name,  by  which  the  pabuc  are  deceived,  is 
within  the  temia  of  the  statate.  and  Its  nae  may 
be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  1  137 ;  Dec.  Dig.  |  40.*] 

4.  COKPOBATIOKS  d  ^)— USE  OT  COBPOBATE 

Name— iHjuNCTion- ExniTT  of  Bestbaint. 
Where  it  is  found  that  a  name  adopted  by  a 
corporation  is  so  nearly  similar  to  a  prior  cor- 
porate name,  bottk  eotporatltms  being  engaged 
in  the  same  bnsinesB,  aa  to  entitle  tb»  latter  to 
an  injunction,  the  Injunction  should  merely  t«- 
fitrain  the  former  from  carrring  on  the  same 
kind  of  bosiness  unless  the  name  be  cfaanffed  so 
aa  to  clearly  and  unmistakably  distlnsnuui  the 
two'  eorpoiations  and  their  respective  onsiness, 
and  it  cannot  permit  the  use  of  the  same  name 
with  CMily  gnali&iag  words  to  show  tliat  the 
company  is  a  different  one,  as  it  would  still  be 
deceptive  to  the  pnblic 

[Ed.  Note.— For  other  cases,  aee  Corporations, 
Dec.  Dig.  I  49.*] 

5.  Eqvm  (|  11*)— JtmsDicnoii— Fraud. 

The  Court  of  Chancery  of  New  Jersey  has 
general  jurisdiction  in  all  cases  of  fraud,  and 
the  only  qnestion  aa  to  jnrisdiction,  where  there 
is  fraud,  u  the  propriety  of  exercising  the  power 
which  the  court  undoubtedly  has. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  21,  23.  24;  Dec.  Dig.  |  llT*] 

6.  EQUITT  (I  S9*)— JUBISDICTION— iNJDNCTXOn 
— INCIDBITTAL  RbLIBP— ACCOUNTING. 

In  all  cases  in  which  the  jurisdiction  of 
the  court  of  chancery,  baaed  on  fraud,  is  invok- 
ed to  obtain  purely  equitable  relief,  such  as  an 
injunction,  toe  court  should  proceed  to  accom- 
plish complete  justice  and  enforce  alt  the  com- 
plainant's rights  arising  out  of  the  fraud,  in- 
eluding  the  ascertainment  and  award  of  ail  dam- 
ages cansed  by  the  fraud,  unliquidated  as  well 
as  liqnidated. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  18  104-114;  Dec  Dig.  i  SO.*] 

7.  Tbade-Habkb  and  Tbadc-Naues  (I  OS*) 
— JuBiBDicnoN— Gbanting  Complete  Re- 
lief —  .4,ccouNnNa  fob  Pbofits  —  Unfaib 
Competition. 

Where  a  court  of  dianceiy  has  taken  cog- 
nisance of  a  suit  for  unfair  competition  tn  the 
uae  of  a  corporate  trade-name,  in  which  an  in- 
junction is  sought  aa  the  main  remedy,  the  court 
may  grant  the  injunction  and  authorize  an  ac- 
counting for  profits  claimed  to  have  been  di- 


verted the  nae  <rf  Oe  tzade-«aaw  as  an  in- 
cidental relief. 

[Ed.  Notar-FM  other  caaea,  nee  Tade-Marfci 
and  Trade>Namea.  Cent.  Dig.  I  112 ;  Dec.  Dig. 
I  08.  *1 


8.  In  JUNCTION  (8  196*)— iNOimrfU  Belief— 

ASSEBBUENT  Or  DAM AQES. 

Where,  in  an  equity  suit  for  injunction  to 
restrain  the  use  of  a  corporate  name  similar  to 
a  prior  corporate  name,  an  accounting  tot  di- 
vecalon  of  profits  is  ordered,  incidental  to  the 
injunction,  it  is  proper,  in  the  absence  of  a  re- 
quest to  have  the  damages  assessed  by  the  court, 
to  refer  the  assessment  of  dsmages  to  a  master. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  i  198.*] 

Suit  by  the  li.  Martin  Company  against  the 
L.  Martin  &  Wllckes  Company  to  restrain 
the  use  of  the  letter's  corporate  name  as 
nnfair  competition,  and  to  recover  profits 
diverted  by  reason  thereof .  Injtmction  grant- 
ed, and  BBsesBmCTt  of  dam^;eB  r^erred  to 
master. 

Rtibert  H.  HcCarter,  Atty.  Cteitt  and 
Charles  L.  Garrl^  for  complalnuit  Craig 
Marsh  and  Frank  P.  M  cDmnott*  for  de- 
fendant 

STEVENSON,  V.  a  The  evidotce  In  this 
case,  which  is  very  volumnlous,  in  my  Judg- 
ment establlahes  a  plain  case  of  fraud,  and 
an  equally  plain  violation  of  the  complaln- 
anf  s  rights  in  respect  of  Ita  corporate  name 
vested  In  it  by  Tirtue  of  the  provtslons  ctf 
the  eighth  section  of  the  Corporation  Act, 
Laws  April  21,  1896  (P.  L.  p.  280)  8  8.  An 
appeal  having  been  taken  from  the  decree 
of  this  court,  a  statement  of  the  "reasons" 
therefor  becomes  necessary. 

Inasmuch,  however,  aa  the  onnplalnant's 
right  to  injunctive  relief,  which  manifestly 
was  the  principal  relief  for  which  Its  bill 
was  filed,  has  become  an  academic  ques- 
tion by  reason  of  the  abandonm»it  by  the 
defendant  of  its  corporate  name,  and  the 
Bul>8titutlon  of  a  corporate  name  which  seems 
to  distinguish  It  and  Its  business  from  the 
complainant  and  the  complainant's  business, 
such  statement  need  not  be  so  extensive  aa 
otherwise  might  be  deemed  necessary.  Apart 
from  the  qnestion  of  costs,  however,  the  issue 
still  in  litigation  between  the  parties  seems 
to  relate  solely  to  the  liability  of  the  de- 
fendant to  account  U>t  the  damages  or  di- 
version of  profits  which  the  decree  adjudges 
that  the  complainant  suffered  as  the  result 
of  the  defendant's  wrong.  Of  course  the  de- 
fendant is  not  liable  to  account  for  profits 
or  to  pay  damages  to  the  complainant  tin- 
less  the  defendant's  conduct  which  caused 
such  loss  was  fraudulent  or  otherwise  Illesfal. 
The  appeal,  therefore,  necessarily  tnvolTes 
the  review  of  the  main  issue  decided  by  this 
coart  In  favor  of  the  complainant  establish- 
ing the  complainant's  rlg^t  to  injunctive  re- 
lief.  Nevertheless,  In  view  of  the  enormous 


•irsr  otlMT  easM  see  same  tiQie  and  swtloa  NUHBBR  In  Deo.  4e  Am.  XHss.  IM?  to  dat«  A  Reporter  Xndaxe* 

Digitized  by  Google 


L.  KABTIN  CO.  t.  L.  MAKTU7  *  WILOKSS  00. 


411 


maas  of  t«tliiH»y,  taclodlng  exhibltat  ttw 
probaUve  fi»ce  of  whlcb  ■ometlmM  cut  only 
bt  determined  when  presented  to  the  eye, 
I  ^11  not  ent«  upon  an  dabontte  dlacue- 
alOD  of  tbe  ovldoice;  an  ontUne  of  the  facts 
will,  I  tlilnk,  be  aoffident  for  tbe  purposes 
of  tbls  statement 

On  the  10th  day  of  January,  1906,  tbe 
roa^lalnanl;  h.  Martin  Cunpanr.  vid  tbe 
defendant  corporation,  then  bearli^c  the  cor- 
porate name  of  W^In  ft  Wllckes  Black  M&n- 
nfactDfing  Coovanr,  vere  two  corp(»ratl4»» 
created  onder  the  general  corporation  act 
of  New  Jerser,  and  actlTdy  and  competitlTe- 
ly  engaged  in  the  manofactore  and  sale  of 
lkmpbla<ft  throogbont  tbe  United  States. 
Both  parties  were  large  manafacturers  and 
dealers  In  an  article  (lampblack)  proved  to 
be  nsed  In  large  quantities  and  In  a  very 
great  mrlety  of  bualnesses.  A  large  portl<»i 
of  tbe  on^nt  of  eadii  concern  ia  sold  In  bvlk 
wltboQt  any  qteclal  label  other  than  perhaps 
a  l»rand  on  the  bag.  Ttxla  branch  of  the  trade 
seems  to  be  carried  on  directly  between  tbe 
lampblack  mauufactarer  and  certain  classes 
of  large  dealwa  who  buy  without  regard  to 
any  qiedal  label,  and  who  do  not  seem  to  be 
liable  to  make  any  mistake  as  to  tbe  iden- 
tity of  the  mannfacturer  whose  goods  they 
boy.  Another  large  portion  of  the  product 
Is  put  Into  a  great  variety  of  pa<^ge8  of 
▼artoos  sUes  under  dlfferait  brands  and 
labeta,  Dimn  which  packa^  the  name  of 
tbe  mannfacturer  is  printed,  and  is  distribut- 
ed widely  throughout  the  country  and  sold 
for  a  great  varied  of  purposes. 

It  appears  that  from  the  year  1849  the  his- 
toric name  "Luther  Martin"  has  been  inti- 
mately assodated  with  tbe  lampblack  busi- 
ness. From  that  date  continuously  until  the 
present  time  the  Luther  Martina — three  of 
them,  father,  son,  and  grandson — have  been 
widely  known  as  lampblack  manufacturers 
onder  the  name  of  L.  Martin  &  Co.,  which 
Dame  baa  been  printed  and  stamped  upon 
packages  of  lampblack  offered  for  sale  at 
retail  in  the  market  Although  the  American 
maaofacturers  of  lampblack  were  to  a  large 
extent  numerated  and  descrlt>ed  In  tbe  tes- 
timony, I  do  not  recall  that  the  name  "Mar- 
tin" appeared  In  any  form  In  connection  with 
any  one  of  them  besides  the  parties  to  this 
salt 

In  1886  the  orlghial  Lather  Martin  died, 
and  his  two  bods,  who  were  then  his  part- 
ners, and  one  of  whom  bore  his  name,  con- 
tinned  the  family  lampblack  business,  using 
tbe  same  firm  name,  L.  Martin  ft  Co.  In 
1900  Luther  and  Hobert  W.  Martin,  these 
two  BODE,  who  were  still  carrying  on  the 
lampblack  business  under  the  firm  name  of  L. 
Hartin  ft  Co.,  entered  into  a  consolidation 
agreement  with  the  Ebony  Lampblack  Com- 
pany in  pursuance  of  which  the  complainant 
corporation,  the  L.  Martin  Company,  was 
created,  and  succeeded  to  the  business  and 
good  will  of  both  the  constltoent  manufactur- 
ing omcems  so  c<msolldated.  The  complain- 


ant is  thus  the  direct  snccessor  to  0ie  origi- 
nal Ann  of  U  Martin  ft  Go.  foonded  In  1849, 
and  owns  the  good  will  of  this  old-establish- 
ed Martin  lampblack  bnslneBs. 

The  d^endant,  the  li.  Martin  ft  Wllckes 
Company,  was  Incorporated  under  our  gen- 
eral act  on  the  14tb  day  of  March,  1901, 
a  nmnber  of  Owman  lampUadc  mannfao- 
tnr«s  whose  names  were  Weglin  or  Wllckes. 
The  name  of  the  corporation  as  set  forth  in 
its  certificate,  and  with,  which  It  began  to 
do  apparently  a  large  and  successful  busi- 
ness, was  the  Weglin  ft  Wllckes  Blat^  Manu- 
facturing Company.  The  prior  history  of  the 
business  of  this  company,  which  extended 
back,  as  I  recall  tbe  testimony,  for  a  brief 
period,  need  not  be  set  ftvth.  Hie  Weglin  ft 
Wilckes  ctmcem  soon  after  Its  Incorpiavtion 
became  large  manufactorers  of  lampblack  In 
this  country  and  sharp  competttors  of  the 
complainant 

One  fact  la  of  great  importance,  I  think. 
In  getting  a  clear  view  of  the  situation  of 
tiiese  two  rival  lampblack  mannfactarera  in 
January,  1906.  By  that  time  the  Martin 
family  had  to  a  large  extrat  transferred  their 
Interest  in  the  L.  Martin  Company  to  the 
original  proprietors  of  the  Bbtmy  Lampbhick 
OtHupany  or  other  persons.  In  February, 
100^  Luthw  Martin,  8d,  a  young  man  about 
32  years  of  age,  after  aome  years  of  employ- 
mmt  in  tbe  L.  Martin  Company  and  serv- 
ice as  a  director,  resigned  as  a  director  and 
quit  his  employment,  and,  after  apparently  a 
faint  effort  to  establish  some  sort  of  a  lamp- 
bitL&i  business  of  his  own,  negotiated  a  con- 
tract of  employment  with  the  d^^idant  cor- 
porati<m.  the  Weglin  ft  Wllckes  Black  Manu- 
facturing Omipany.  Tbe  written  contract  of 
employment  which  was  produced  in  evidnice 
bears  date  March  10,  1904,  and  In  it  Luther 
Martin,  3d,  is  described  as  Luther  Martin, 
and  he  signs  his  name  in  that  way.  Ac- 
cording to  the  terms  of  this  contract  be  was 
employed  as  manager  in  tbe  inanufactnring 
department  and  as  salesman  of  the  goods  of 
the  defendant  corporation  "for  a  period  of 
five  years  commencing  March  15th,  1904,  and 
termlnatli^  March  ISth,  1009,  at  a  salary  of 
|i]800  per  annum,  payable  in  equal  weekly 
Instalments."  Young  Mr.  Martin  expressly 
agrees  to  give  his  entire  time,  skill,  etc.,  to 
the  business  of  his  employer,  and  agrees 
^)eclal1y  that  he  will  manufacture  and  turn 
out  black  of  the  strength,  color,  and  fineness 
equal  to  the  beat  black  manufactured  by  any 
other  manufacturer,  "and  fully  equal  in  ail 
other  respects  and  In  all  qualities  to  the 
black  now  produced  by  the  L.  Martin  Com- 
pany" ;  and  he  further  agrees  that  said  black 
shall  be  pare,  straight  lampblack,  and  that 
he  win  instruct  the  president  of  the  party 
of  the  first  part  in  methods  of  making  tbe 
same.  The  contract  further  provided  for 
setting  aside  for  Mr.  Martin  $6,000  of  the 
capital  stock  of  the  defendant  and  that 
ui>on  his  faithfully  carrying  out  the  contract 
on  his  part  such  stodE  should  be  transferred 
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to  him  fit  tbe  end  ot  the  abore-mentloned 
term  of  flTe  years.  Any  vlolatlim  of  tbe 
ccmtract  by  Ur.  Martlii  effected  a  forftftoie 
of  bli  rlgbt  to  ttie  Btodc.  The  dlTldenAi  <m 
tbe  ntock  were  payable  to  Mr.  Martin,  and 
were  snaranteed  not  to  be  leas  than  $360  per 
annum.  In  the  event  of  Mr.  Martin's  death 
at  any  time  after  September  16.  190^  and 
during  bis  onployment,  tbe  sto&  was  to  be 
paid  to  hto  widowt  but  the  corporation  held 
tbe  right  to  repurchase  tbe  same  at  par  at 
any  time  within  one  year  from  Mr.  Martin's 
death.  In  case  Mr.  Martin  folly  performed 
the  ctmtract  so  as  to  become  entitled  to  the 
stock,  it  was  agreed  tiiat  If  he  desired  to 
sell  the  same  the  corporation  should  bare 
the  privilege  of  buying  it  back  at  Its  par 
value,  $6,000. 

There  are  a  number  of  significant  features 
of  this  contract,  but  perhaps  the  most  no- 
ticeable one  is  the  very  slight  Interest  which 
young  Mr.  Martin  (Stained  la  the  defendant 
corporation — an  interest  which  was  practi- 
cally controlled  by  the  corporation  itself. 
The  Weglln  &  WUckes  Black  Manufacturing 
Company  plainly  were  seeking  to  get  the 
knowledge  and  skill  irtilch  young  Mr.  Mar- 
tin had  acquired  in  the  service  of  the  L. 
Martin  Company.  It  Is  conceded  that  th^ 
had  a  ri^t  to  do  Otis.  It  Is  conceded  that 
they  had  a  right  to  announce  to  the  trade 
and  widely  advertise  that  they  bad  in  ttielr 
employ  as  the  manager  of  thefr  manufactur- 
ing department  the  only  man  by  tbe  name 
of  "L.  Martin,"  or  *L.  Martin,  3d,"  or  "Luth- 
er Martin,"  who  was  actively  engaged  in  the 
lampblat^  buBlness,  if  such  was  tbe  fact 
Such  a  coarse  of  procedure  may  be  criticis- 
ed a0  being  not  in  accord  with  the  highest 
standards  ct  etblcs  or  of  taste,  but  the  law 
permits  c<Hupetltors  to  be  coarse  and  greedy 
and  to  do  savage  tilings.  I  think,  however, 
that  it  le  quite  plain  that  when  the  defend- 
ant corporation  took  this  young  man  in  In 
the  manner  above  described,  and  proceeded 
to  advertise  his  connection  with  its  business, 
it  became  all  the  more  necessary  that  it,  tbe 
defendant  corporation,  should  scrupulously 
avoid  any  simulation  of  the  complainant's 
business  which  might  have  the  effect  to  de- 
ceive purchasers  and  users  of  lampblack  and 
Injure  the  complainant. 

In  the  fall  of  1905  the  $6,000  of  stock 
appears  to  have  been  transferred  to  young 
Mr.  Martin,  and  the  papers  were  drawn  to 
effect  a  change  of  tbe  corporate  name  of  tbe 
defendant  from  the  WegUn  &  Wilckea  Blacit 
Manufacturing  Company  to  "L.  Martin  & 
Wllckes  Company."  I  thinli  young  Mr.  Mar- 
tin had  previously  become  a  director  and  a 
vice  president  of  the  company. 

The  certificate  effecting  the  above-mention- 
ed change  of  name  was  filed  on  the  10th  day 
of  January,  1906,  and  thereafter  until  the 
recent  second  change  of  corporate  name 
above  referred  to,  made  by  the  defendant 
corporation,  these  two  great  competitors  In 
the  manufacture  and  sale  of  Iampb1a<^  car- 


ried on  their  business  under  the  names  re- 
spectively of  the  L.  Martin  Company  and  L. 
Martin  &  Tnickes  Gompaii^.  In  these  days 
of  consolidatioiu,  inasmoeh  as  it  wss  wide- 
ly known  -Qiron^iont  the  country  that  there 
had  been  an  old  and  successfol  lampblack 
business  of  high  repute  carried  on  for  30 
years  under  tbe  name  of  L.  Martin  &  Co.,  it 
seems  to.be  evident  flrom  the  mere  statem«it 
of  these  two  names  that  tiiere  was  a  high 
degree  of  inwbabilt^,  if  not  practically  a 
certainty,  that  numerous  purchaaras  and 
users  of  lampblack — buyers,  for  instance,  of 
a  10-cent  package  at  a  grocery  or  paint 
store — would  Infer,  upon  seeing  the  name  of 
L.  Martin  &  Wilckea  Company,  that  ttie  cor* 
poratl<m  bearing  that  name  bad  succeeded 
by  consolidation  or  otherwise  to  tbe  original 
Martin  lampblack  business  and  good  will, 
and  that  the  package  so  pur^sed  bearing 
the  Martin  name  had  back  of  it  the  qualities 
and  reputation  of  the  well-known  Martin 
]ampb1a(^  Tbe  two  competitors  were  deal- 
ing with  articles  which  in  many  Important 
r^pects  were  necessarily  similar  In  appear- 
ance and  In  characteristics.  The  name  "Qer- 
mantown"  as  a  sort  of  mark  or  des^nati^m 
used  on  packages  of  lampbladt  la  admitted 
to  have  be«i  common  property  among  all 
lampbladc  manufacturers.  The  course  of 
business  pursued  by  both  these  concerns  in 
the  way  of  advertising,  packaging  and  dis- 
tributing their  products  present  siany  sim- 
ilar features,  and  thus  makes  confnrion  aris- 
ing from  the  nse  of  the  name  L.  Martin  in 
each  of  thdr  corporate  names  more  liable 
to  occur.  That  c<mfaslf»i  In  fact  was  creat- 
ed, to  the  annoyance  and  injury  of  the  com- 
plainant, I  think,  was  sofildently  iffoved.  A 
very  large  manufacturer  of  paints  and  chem- 
icals, Mr.  Robert  S.  Perry,  was  sworn  on  be- 
half of  the  defendant  to  testify  that  there 
was  no  possibility  of  any  confudfui  in  the 
business  of  the  two  corporations  arising  from 
their  similarity  of  name.  This  witness,  how- 
ever, seemed  to  refer  to  large  purclifuers  of 
lampblack  In  bulk  like  hie  own  firm  or  cor- 
poration. The  witness  frankly  admitted  that 
such  direct  dealers  with  the  d^Oidant  cor^ 
poratlon  would  be  saved  from  confusion  on- 
ly by  their  knowledge  of  the  continued  busi- 
ness activity  of  tbe  old  Martin  concern  un- 
der the  name  of  U  Martin  &  Co.  This  testi- 
mony strengthens  the  poslti<m  of  the  com- 
plainant that  the  purchasers  of  lampblat^  In 
packages,  who  find  It  on  shelves  In  the  idmps 
all  over  the  country  bearing  the  name  of  the 
defendant  corporation,  In  large  numbers  of 
instances  would  probably  infer  that  the  goods 
before  them  were  manufactured  by  the  suc- 
cessor of  the  old  mannfactoriiv  concern 
which  for  so  many  years  went  under  the 
name  of  L.  Martin  &  Co. 

All  tbe  Inferences  leading  to  the  conclu- 
sion that  tbe  assumption  of  this  new  name  toy 
tbe  defendant  corporation  was  a  fraud,  In- 
jurious to  the  complainant,  are  sustained 
by  a  mass  of  testimony  which  from  Its  form. 
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Tarlety,  and  minuteness  of  detail  requires 
(or  eloddatlon  the  ez{K»ttlon  of  coonael 
vhlch  was  made  before  tbls  conrt  on  both 
sites  In  a  most  ample  and  satlafactory  man- 
ner. Without  undertaking  to  set  forth  this 
testimony,  It  will,  I  fiUnk*  be  sufficient  to 
state  the  main  condiulona  wbldi  I  bare 
reached  in  this  case. 

1.  No  honest  purpose  for  changing  the 
corporate  name  of  the  defendant  so  as  to  ap- 
propriate the  name  "L.  Martin"  as  a  part 
of  it  has,  In  my  opinion,  been  anggested 
the  testimony.  Let  It  be  conceded  that  the 
defendant  corporation  In  Its  competition 
with  the  complainant  corporation  had  an  un- 
limited right  to  advertise  to  all  purdiasers 
of  lampblack  that  it  (the  defendant  bad  In 
its  employ  the  only  man  named  L.  Martin 
who  was  connected  with  the  manufacture  of 
ismpblack,  and  that  he  bad  learned  his  busi- 
ness with  the  original  L.  Martin  Company. 
Let  it  be  conceded  that  defendant's  corporate 
name  might  be  changed  so  as  to  advertise 
these  facts,  provided  no  fraud  or  confusion 
Injurious  to  the  conu)laiDant  was  effected 
thereby.  It  seems  unnecessary  to  consider 
under  what  limitations  4;he  corporate  name 
of  the  defendant  might  have  been  employed 
In  the  manner  and  for  the  purpose  above  in* 
dlcated,  because  Mr.  Felix  Wllckes,  the  pres- 
ident of  the  defendant  company,  one  of  the 
orlgiual  founds  of  its  business,  and  one  of 
Its  largest  stockholders,  who  was  thoroughly 
conversant  with  all  the  transactions  which 
resulted  In  the  change  of  the  defendant's  cor- 
porate name,  testified  that  in  making  such 
change  they  did  not  have  in  view  that  there- 
by there  would  be  a  wider  publication  of  the 
fact  that  the  defendant  had  the  advantage 
of  the  Lb  Martin  name  and  the  L.  Martin 
skill.  The  witness  repeated  that  that  result 
was  not  In  view  at  all. 

I  shall  not  undertake  to  discuss  the  very 
considerable  mass  of  testimony  about  a  din- 
ner which  was  held  by  the  officers  and  cos- 
Tomers  of  the  defendant,  some  time,  I  think 
In  or  about  January,  1905,  In  which  it  was 
suggested  that  young  Mr.  Martin  should  be 
recognized  by  having  his  name  introduced 
Into  the  business  of  the  defendant  It  is,  I 
think.  Impossible  to  believe  that  these  keen, 
aggressive  business  men,  who  apparently 
have  large  experience  In  the  markets  and 
have  other  business  ventures  on  their  hands, 
would  have  made  this  change  in  their  corpo- 
rate name  from  the  sentimental  motives  ap- 
plied to  them  upon  the  occasion  of  this  din- 
ner. The  change  in  fact  was  not  made  for 
about  a  year.  When  the  change  was  made 
yonng  Mr.  Martin  had  no  business  and  no 
fcood  win  of  any  business.  Only  a  few  weeks 
at  most  had  intervened  between  his  with- 
^wal  from  the  employ  of  the  complainant 
corporation  and  his  successful  negotiation 
for  employment  with  the  defendant  corpora- 
tion. I  do  not  recall  any  testimony  that 
young  Mr.  Martin  In  that  brief  period  did 
Anything  In  tbe  way  of  business,  except  pM- 


slbly  to  have  a  lal>el  printed  preparatory  to 
embarking  In  tbe  lampblack  bustnesa  at  Oer- 
mantown.  During  all  of  his  business  life 
until  he  left  the  employ  of  the  complainant, 
he  had  beea  Identified  with  the  business  of 
the  complainant,  and  had  no  good  will  of 
hia  own,  and  he  had  acquired  none  when  he 
merged  himself  in  the  Weglin  &  Wllckes 
Company  In  March,  1904.  Why  should  these 
two  manufacturers,  the  Messrs.  Wllckes,  aft- 
er tbe  WegUns  had  withdrawn  and  gone 
back  to  Germany,  so  as  to  make  a  change  of 
the  corporate  name  proper  and  necessary, 
place  this  young  man's  name  at  the  head  of 
their  own  so  as  to  constitute  it  tbe  most 
prominent  and  distinctive  part  of  their  cor- 
porate title?  He  was  with  them  under  a 
five-year  contract,  after  which  period  he 
might  be  turned  out.  He  might  be  discharg- 
ed at  any  time  for  violation  of  his  contract, 
or  he  might  die  or  become  incapacitated. 
The  Messrs.  Wllckes  had  a  very  large  invest- 
ment In  this  lampblack  business.  Out  of  902 
stures  of  stock  outstanding,  each  brother 
held  420  shares,  representing  In  the  aggre- 
gate $84,000.  The  remaining  stock  outstand- 
ing consisted  of  2  qualifying  shares,  and  the 
60  shares  which  the  Messrs.  Wllckes  had 
transferred  to  Mr.  Martin.  It  does  not  ap- 
pear that  the  transfer  on  the  books  of  these 
shares  In  the  fall  of  1905  practically  affect- 
ed the  control  over  them  which  the  Messrs. 
Wllckes  had  under  the  terms  of  Mr.  Kfartln's 
contract  of  employment. 

We  tiave,  then,  a  large  and  apparently  per- 
manent business  almost  wholly  owned  and 
exclusively  controlled  by  the  Messrs.  Wllckes, 
while  the  connection  of  young  Mr.  Martin 
with  that  business  was  based  upon  a  very 
slight  interest,  and  was  necessarily  extreme- 
ly uncertain  in  respect  of  its  duration.  Is  it 
possible  to  believe  that  the  Messrs.  Wllckes 
made  this  permanent  change  In  the  name  of 
their  corporation  from  a  kindly  desire  to 
gratis  this  young  man  whose  personality 
was  liable  to  disappear  from  their  business 
at  any  time?  Is  not  the  inference  unavoid- 
able that  these  shrewd  men  Intended  per- 
manently to  Incorporate  the  name  of  L. 
Martin  In  tbe  name  under  which  their  large 
and  expanding  business  would  be  conducted 
in  order  to  appropriate  to  themselves  the 
permanent  benefit  of  the  name  *'h.  Martin" 
in  the  lampblack  business?  If  young  Mr. 
Martin  at  the  end  of  a  period  of  two  or 
three  years,  during  which  this  L.  Martin  & 
Wllckes  Company  had  been  advertised  ail 
over  the  country  as  lampblack  manufactur- 
ers of  high  repute,  bad  died  or  been  discharg- 
ed for  dishonesty,  can  it  be  doubted  that  the 
Messrs.  Wllckes,  the  defendant  corporation, 
would  remain  permanently  in  tbe  possession 
of  a  very  valuable  thing?  The  Messrs. 
Wllckes  changed  the  name  of  their  corpora- 
tion with  such  posslbilltlee  plainly  In  view. 
Can  there  be  any  doubt  that  when  contemplat- 
ing such  poestblUtles  they  had  no  Intention, 
in  case  young  Mr.  Martin  was  eliminated 
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from  their  lampblack  business,  to  have  bis 
name  ^imlnated  from  tbeir  corporate  name 
as  well? 

A  great  deal  of  testimony  was  takm  In 
regard  to  the  very  significant  change  which 
young  Mr.  Martin  made  In  bis  own  name  after 
he  left  the  employ  of  the  complainant.  The 
testimony  satisfactorily  proves  that  young 
Mr.  Martin  originally  was  nniformly  known 
as  L.  Martin,  3d,  or  perhaps  occasionally 
Luther  Martin,  3d,  and  that  be  so  signed  bis 
name.  His  father  was  known  as  "L.  Mar- 
tin, Jr.,"  or  "Luther  Martin,  Jr.,"  notwith- 
standing the  fact  that  the  first  Luther  Mar- 
tin who  appears  In  the  testimony  died  In 
188G.  When  young  Mr.  Martin  associated 
himself  with  tbe  defendant  corporation,  be 
seems  to  have  resolved  upon  changing  bis 
name.  In  the  latter  part  of  1895  we  find 
bim  Bigning  his  name  In  letters  addressed  to 
the  L.  Martin  Company  and  to  the  Phila- 
delphia Trust  Company,  where  bis  stock  was 
pledged,  aa  L.  Martin,  3d — the  name  by 
which  these  correspondents  knew  him.  We 
also  find  during  the  same  period  that  he 
signed  bis  name  as  L.  Martin  when  carrying 
on  the  correspondence  of  bis  employer  with 
Its  customers.  When  the  business  of  chang- 
ing the  defendant's  corporate  name  was  fin- 
ally entered  upon,  tbe  young  man's  name  was 
accepted  as  "L.  Martin,"  and  that  name  ap- 
pears in  the  most  prominent  place  in  the 
new  title  of  tlie  coiporatlon.  Assuming,  for 
the  mere  purpose  of  the  present  discussion, 
that  tbe  defendant  corporation  would  bare 
nn  absolute  right  to  put  the  name  of  this 
yoQDg  man,  whose  connection  with  their 
large  business  was  so  slight  and  possibly 
transient,  at  the  head  of  their  corporate 
name  without  the  slightest  regard  to  tbe 
fact  that  such  form  of  corporate  name  would 
lead  to  uncertain^  and  ctrnfttslon  or  decep- 
tion to  tiie  Injury  ot  the  complainant,  what 
possible  justification  can  be  offered  for  In- 
corporating this  young  man's  name  In  an  al- 
tered form,  a  form  In  which  It  had  not  been 
known,  but  which  manifestly  simulates  the 
name  of  the  defendant  corporation  and  the 
name  of  the  Martin  lampblack  hnsiness  to 
which  tiie  complainant  had  succeeded?  In 
my  opinion.  In  order  to  find  that  the  defend- 
ants were  Innocent  of  any  Intent  to  fraudu- 
lently appropriate  the  name  and  good  will 
of  the  original  S&irtln  lampblack  business 
which  belonged  to  the  complainant^  we  must 
disregard  sound  rules  of  evidence,  all  ex- 
perience with  the  motlTes  which  Influence 
human  nature,  and  common  sense. 

2.  The  Idea  that  a  man  has  a  right  to  use 
bis  name  as  a  part  of  the  name  of  a  ixx- 
poratlon  In  which  he  Is  Interested,  without 
regard  to  the  effect  of  such  use  In  the  way 
of  accomplishing  deception  and  fraud,  pre- 
cisely as  a  natural  person  can  use  his  own 
name,  has,  I  think.  In  this  state,  been  ex- 
ploded. The  optaUfa  of  Mr.  Chief  Justice 
Fuller  in  tbe  case  of  Howe  Scale  Company 
T.  Wyckoff,  Seamans  &  Benedict,       U.  & 


110,  25  Sup.  Ct  909,  49  L.  Ed.  972.  985.  BO 
far  as  It  negatives,  when  properly  Interpret- 
ed, the  proposition  that  tbe  use  of  a  family 
name  by  a  corporation  stands  on  a  different 
footing  from  Its  use  by  individuals  or  flnnB. 
Is,  I  think,  Inconsistrat  with  the  unanlmons 
opinion  of  the  Court  of  Errors  and  Appeals 
In  this  state  In  Intematl<mal  SUver  Gol  t. 
Rogers  Corp.,  67  N.  J.  Bq.  646^  60  AtL  18T, 
110  Am.  St.  Rep.  506. 

I  think  we  have  got  b^ond  the  notion.  If 
It  ever  prevailed,  that  a  man  has  an  abso- 
lute right  to  use  his  name  In  his  buslnesB 
shutting  bis  eyes  to  tbe  Inevitable  Effect  ot 
such  use  to  deceive  the  public  generally,  and 
to  Injure  some  other  dealer  In  the  market 
Tbe  maxim,  "Sic  utere  tuo  ut  alloram  Don 
leedas,"  applies  to  everything  that  a  man 
has.  Including  hts  name.  Confusion  seems  to 
have  sometimes  arisen  from  the  (allure  to 
recognize  the  difference  twtwera  the  name 
with  which  a  man  finds  himself  Incumbered 
ftud  perhaps  cursed  when  embarking  In  busi- 
ness, and  which  perhaps  to  a  very  la^  ex- 
tent be  Is  practically  obliged  to  use  In  socb 
business,  with  the  name  of  a  corporation 
which  be  creates  fof  tbe  purpose  of  carrying 
on  his  business.  He  Is  not  responsible  for 
bis  individual  name — ^had  no  chance  In  Its 
selection;  he  is  wholly  responsible  for  the 
corporate  name,  having  had  a  wide  field 
within  which  to  make  any  selection  as  be 
might  see  fit.  Confusion  betwerai  two  nat- 
ural persons  who  are  doing  business  under 
the  names  their  parents,  wisely  or  unwisely, 
gave  them,  generally  may  be  regarded  as  an 
accident,  a  misfortune  to  both,  but  neltiier  Is 
to  blame  for  the  harm  that  Is  done.  Two 
men  having  the  name  "John  Smttli"  In  com- 
mon might  be  engaged  in  the  same  line  of 
business  In  the  same  town.  Certain  special 
duties  may  be  cast  upon  each  growing  out 
of  this  sameness  of  name  and  bustneas.  Kel- 
ther  one,  however,  can  compel  tbe  other  to 
abandon  his  name  or  carry  on  his  business 
under  a  different  name.  Suppose,  however, 
an  old-established  lampblack  manufacturer 
named  John  Smith  carrying  on  bis  business 
In  his  individual  name,  should  Incorporate 
bis  business  under  the  name  of  the  **Joho 
Smith  Lampblack  Company.**  Is  It  not  clear 
that  no  other  John  Smith  could  thereafter 
embark  In  the  lampblack  business  and  carry 
on  the  same  under  the  same  corporate  name? 
Under  our  present  corporation  act  tbe  second 
John  Smith  could  not  oeate  a  coiporatlon 
with  such  a  name. 

8.  Apart  from  the  g«ieral  equitable  prin- 
ciple which  limits  a  man  In  his  use  of  his 
name  as  a  part  of  the  corporation  which  he 
creates  for  carrying  on  his  bnriness,  our 
statute.  It  seems  to  me.  recognizes  a  right  In 
every  corporation  under  our  general  act  to 
be  protected  against  the  evils  of  '^ancertaln- 
ty  and  confusion**  which  arise  from  the  adop- 
tion of  a  similar  name  by  a  snbaequmtly 
created  corporation.  Laws  April  21.  189R.  c. 
185,  I  8  (P.  L.  p.  28Q).  I  do  not  think  that 
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the  object  of  this  provision  of  our  corpora- 
tion act  was  merely  t«  Impose  a  dnty  upon 
the  Attorney  General  of  the  state.  It  seems 
to  me  that  one  object  of  this  statute  was  to 
protect  all  corporations  created  under  it,  and 
to  safeguard  the  use  of  their  corporate  names 
Is  their  business.  What  similarity  must  be 
deemed  as  leading  to  "uncertainty  or  con- 
fusion" must  depend  npon  circumstances. 
An  important  test  oftentimes  will  he  found 
In  the  objects,  of  the  corporation  set  forth  In 
Its  certificate.  A  John  Smith  Company  car- 
rying on  the  lampblack  business  tn  Camden 
might  have  no  possible  complaint  against  a 
subsequently  created  J.  Smith  Company  car- 
rying on  the  lumber  business  In  Paterson, 
the  objects  of  the  two  corporations  being 
Bet  forth  tn  their  respectlTe  certiflcates.  A 
change  of  business  or  a  change  of  location 
might  bring  two  corporate  names  which  orig- 
inally passed  the  statutory  test  subject  to  the 
operation  of  the  equitable  rule  which  existed 
Independently  of  and  prior  to  any  statute. 
In  the  present  case,  however,  I  think  the 
complainant's  right  to  relief,  both  through 
an  injunction  and  a  recovery  of  damages  or 
diverted  profits,  rests  firmly  njwn  the  great 
equitable  principles  which  do  not  depend  up- 
on the  above-mentioned  statute.  The  statute, 
however,  seems  to  be  utterly  inconsistent 
with  the  idea  that  the  names  of  corporations 
on  the  one  hand,  and  the  names  of  individ- 
uals and  firms  on  the  other,  stand  on  the 
same  footing  In  cases  of  unfair  competition. 
Apart  from  any  questltm  of  actual  frand, 
every  man  Is  bound  to  recognize  the  prior 
right  to  a  corporate  name  which  has  been 
acqaired  under  our  statute.  No  man  has  an 
nnllmited  right  to  nse  his  own  name  in  the 
creation  of  a  corporation  under  our  statute. 
Any  Incorporation  under  our  law  is  a  priv- 
ilege, which  must  be  accepted  under  the 
conditions  imposed. 

4.  Tbe  injunction  which  the  complainant 
was  allowed  to  issue  tn  this  case  does  not  re- 
strain the  defendant  from  aolng  any  business 
under  its  preemt  corporate  name.  Under 
its  present  certificate  or  nnder  an  amended 
certificate  tt  might  carry  on  a  business  en- 
tirely different  from  the  lampblack  business 
without  causing  any  fleceptlon  to  the  public 
or  injury  to  the  complainant  It  Is  not  mg- 
jested  that  tbe  L.  Martin  &  Wllckes  Com- 
pany might  not  carry  on  the  bustneBS  of  man- 
ufacturing Bilk  fabrics  or  steel  rails  without 
defrauding  or  annoying  the  complainant  by 
the  introduction  of  uncertainty  or  confusion 
Into  its  business.  The  injunction  will  there- 
fore merely  restrain  the  defendant  from  car- 
rying on  tbe  lampblack  bnsiness  under  a 
name  of  which  the  words  "L.  Martin"  are  a 
part,  unless  other  words  are  made  a  part  of 
such  name  which  will  have  tbe  effect  to  clear- 
ly and  unmistakably  diatlngnish  the  two  cor^ 
po rations  and  their  respective  bustneBses. 
CouBsel  for  defendant  in  his  brief  suggested 
that  the  injunction  shonld  be  so  drawn  as  to 
permit  tbe  defeodant  to  use  Its  present  cor> 


porate  name,  "coupled  with  such  other  words 
as  would  unmistakably  distinguish  it  from 
the  defendant"  Counsel  suggested  the  phrase 
"not  connected  with  the  L.  Martin  Com- 
pany, our  competitors,"  as  a  proper  form 
of  language  to  be  employed  "in  connection" 
with  the  defendant's  present  corporate  name. 
Theee  BuggestlonB  are  based  upon  the  opin- 
ion of  the  court  of  Errors  and  Appeals  in 
the  Rogers  Case. 

The  difficulty  about  permitting  the  defend- 
ant to  continue  to  use  its  preset  nwporate 
name  in  the  lampblack  business  arlsea  from 
the  fact  that,  although  the  defendant  may 
connect  other  words  vith  Its  corporate  name, 
the  public  may  not.  The  situation  Ib  radical- 
ly different  from  that  which  was  present  in 
the  Bograa  Case.  There  the  question  related 
to  tbe  stamping  ot  the  goods  or  the  name  of 
a  label  or  adTutisement  describing  the  goods. 
In  order  to  get  tbe  benefit  of  the  principle 
which  the  defendant  Invokes,  It  la  neceasary, 
I  think,  that  the  sunested  niratlTe  phrase- 
ology  be  actually  Inserted  In  and  made  a 
part  of  tbe  corporate  name.  Only  In  this 
way  can  the  defraidant  corporati(m  be  with 
certainty  identified  and  dtsttngnlstaed  ftom 
the  successor  to  the  old  business  of  L.  Mar- 
tin &  Ca  No  practicable  way  was  sui^ested 
by  which  the  name  "L.  Martin"  could  be  em- 
ployed as  part  of  the  d^endanfs  corporate 
name  without  creating  liability  of  Injury  to 
the  complainant  Counsel  for  the  defendant 
was  allowed  on  settlement  of  the  decree  to 
further  argue  this  question,  and  to  submit  a 
form  of  corporate  name  for  the  defendant  In 
which  the  name  "L.  Martin"  or  "L.  Martin, 
3d."  might  appear  without  Injury  to  the  com- 
plainant's rights.  It  seems  to  be  conceded 
that  such  a  form  of  corporate  name  Is  im- 
practicable. 

&.  After  the  announcement  of  the  conclu- 
sions substantially  set  forth  above,  extensive 
argument  was  made  In  regard  to  the  right  of 
tbe  complainant  to  an  accounting  from  the 
d^endant.  Tbe  conclualon  which  I  reached 
In  regard  to  this  matter  is  set  forth  In  the 
following  memorandum  heretofore  furnished 
to  counsel: 

The  gist  of  the  complainant's  case  lies  In 
a  charge  of  fraud  against  the  defendants. 
Ttie  Court  of  Chancery  of  New  Jersey  has 
general  Jurisdiction  of  all  cases  of  fraud. 
The  only  question  as  to  JurlsdictioD  where 
there  Is  fraud  Is  confined  to  the  propriety  of 
exercising  the  power  which  the  court  un- 
doubtedly has.  The  cases  decided  In  this 
court  and  the  Court  of  Errora  and  Appeals 
sustain  the  wide  theory  of  equity  Jurisdic- 
tion in  New  Jersey  In  all  cases  of  fraud 
which  has  prevailed  In  England.  Eggers 
V.  Anderson,  63  N.  J.  Eq.  264,  49  Atl.  B78,  55 
L.  B.  A.  670;  Hubbard  v.  International  Mer- 
cantile Agency.  68  N.  J.  Eq.  434,  59  Atl.  24; 
Dawson  V.  Leschzlner  (N.  J.  Ch.)  65  Atl.  449 ; 
Mazzolla  v.  Wllkle  (N.  J.  Cb.)  66  Atl.  584. 
It  foliows  that  where  the  complainant  Ib 
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toond  to  have  brought  hta  case  properly  In 
ttte  Court  ct  GbanceiT  of  New  Jeisey  for 
«qiiltable  relief  based  oa  fraud,  and  the 
court  has  admlntetered  a  portion  of  the  re- 
lief to  which  he  la  entitled,  he  ought  not  to 
be  turned  out  of  the  court  of  equity  and  com- 
pelled to  try  his  case  all  over  again  In  a 
•court  of  law  In  order  to  have  his  damages 
awarded  to  him.  Assamlng  that  this  tort 
called  "unfair  competition,"  which  Is  so  pe- 
-cuilarly  the  creature  of  courts  of  equity,  Is 
cognizable  at  law  In  an  action  of  trespass  oa 
the  case,  It  may  be  that  the  Court  of  Chan- 
cery would  not  mtertaln  a  bill  In  this  case, 
tite  sole  object  of  which  was  to  give  the  com- 
plainant damages  whidi  he  had  suffered  m 
account  of  the  defendant's  fraud.  If  such  a 
bill  were  presented,  the  Court  of  Chancery, 
while  asserting  Its  theoretical  Jurisdiction, 
might  decline  to  exercise  tt  on  the  ground 
that  the  complainant  had  an  adequate  remedy 
at  law.  Right  here  it  seems  to  me  comes 
the  distinction  between  the  award  of  dam- 
ages In  a  fraud  case  and  the  award  of  dam- 
ages In  a  nuisance  case,  where  an  Injunction 
goes.  Without  a  Lord  Calms'  act  the  Court 
of  Chancery  Is  powerless.  In  a  suit  In  which 
an  Injunction  upon  a  nuisance  Is  granted,  to 
go  on  and  assess  the  damages  which  the  com- 
plainant has  suffered  from  the  nuisance. 
Most  jurists,  I  think.  In  these  days  agree 
that  this  Is  a  deplorable  result,  and  that  Lord 
Cairns'  act  effected  a  useful  reform. 

The  general  rule,  to  which  perhaps  there 
may  be  exceptions,  In  my  opinion  may  I>e 
safely  laid  down  that  In  all  cases  In  which 
the  Jurisdiction  of  the  Court  of  Chancery, 
based  on  fraud.  Is,  invoked  to  obtain  purely 
equitable  relief  such  as  an  Injunction,  the 
court  should  proceed  to  accomplish  complete 
Justice  and  enforce  all  the  complainant's 
rights  arising  out  of  the  fraud,  Including  the 
ascertainment  and  award  of  all  damages 
caused  by  the  fraud,  unliquidated  as  well  as 
liquidated.  It  may  be  noted  that  the  present 
case  does  not  call  for  the  application  of  such 
an  extreme  rule.  It  has  not  so  far  been 
suggested  that  the  complainant  has  suffered 
any  substantial  damage  from  the  fraud  of 
the  defendant  other  than  the  diversion  of 
profits.  The  defendant  presumably  has  re- 
ceived or  will  receive  these  profits  fraudu- 
lently diverted  from  the  complainant,  and 
the  theoretical  "fund"  to  which  Prof.  Pom- 
eroy  refers  (1  Pom.  Eq.  H  170,  175),  and 
which  was  thought  to  help  out  the  Jnrlsdle- 
tlon  of  a  court  of  equity  to  award  damages, 
may  perhaps  be  assumed  to  exist.  The  ex- 
treme rule  above  indicated  would  be  applica- 
ble In  case  the  complainant  claimed  damages 
{unliquidated,  of  course)  because  of  the  con- 
duct of  the  defendant  in  supplying  the  mar- 
ket with  Inferior  or  defective  goods  which 
would  be  attributed  by  the  purchasing  public, 
or  some  part  of  them,  to  the  complainant, 
whereby  the  complainant's  reputation  In  the 
market  had  suffered.  No  sach  damages  have 
been  claimed  in  this  cas^  but  If  they  were  I 


should  not  hesitate  to  hM  tiiat  tb»  Jurisdic- 
tion of  the  Court  of  Chancery  to  award  such 
damages  exists  In  full  force  and  should  be 
exercised,  the  complainant  having  necessary 
lly  come  Into  the  Court  of  Chancery  for  the 
most  important  part  of  the  relief  to  which  It 
wu  entitled,  viz.,  InjunctlTe  relief.  Of 
course,  the  court  might  obtain  tiie  fUd  of  a 
Jury  In  assessing  the  damages,  if  In  Its  judg- 
ment such  aid  would  be  valuable.  The  de- 
fendant, however,  haa  no  constitutional  right 
of  trial  by  Jury,  because  the  Court  of  Chan- 
cery has  complete,  though  concurrent,  juris- 
diction of  fraud  cases. 

The  effect  of  extendhig  the  Jurisdiction  of 
courts  of  equity  by  statutes  like  Lord  Calms' 
act,  and  of  extending  the  JnrlsdlcUon  of 
courts  of  law  by  statutes  giving  them  cog< 
nlzance  of  equitable  defenses,  and  glTlng 
them  power  to  issue  Injunctions,  upon  our 
dual  system  of  law  and  equity,  has.  I  think, 
oftentimes  been  misunderstood.  To  some 
minds  the  separation  between  the  administra- 
tion of  law  and  the  administration  of  equity 
is  lm[>erlled  when  the  court  of  law  or  the 
court  of  equity  In  which  a  particular  case 
happens  to  be  pending  Is  permitted  to  recog- 
nize and  enforce  all  the  rights  of  the  parties 
litigant,  whether  l^al  or  equitable,  and  to 
award  all  remedies  which  either  a  court  of 
law  or  a  court  of  equity  can  supply.  This 
sort  of  merger  of  law  and  equity  in  particu- 
lar cases  has  been  firmly  established  under 
the  modem  En^l^  practice  for  many  years 
without  In  the  slightest  degree  Impairing  the 
value  of  the  dual  system.  The  reason  Is 
plain.  The  vast  majority  of  disputes  be- 
tween litigants  can  be  completely  disposed 
of  in  a  single  cirtl  action  either  In  a  court 
of  law  or  In  a  court  of  equity.  Day  after 
day  our  two  systems  of  courts  are  at  work, 
each  within  Its  appropriate  sphere.  Our 
Judges  are  trained  and  become  expert  in  that 
particular  kind  of  work  which  Is  allotted  to 
their  respective  courts.  The  full  advantage 
of  the  application  of  the  principle  of  the  di- 
vision of  labor  to  Judicial  work  Is  obtained 
by  the  natural  and  necessary  classification  of 
the  vast  majority  of  all  civil  actions  as  ac- 
tions at  law  or  suits  In  equity,  and  the  al- 
lotment of  these  classes  to  their  respective 
courts.  When,  however,  the  exceptional  case 
appears,  and  the  enforcement  of  all  the  rights 
of  the  parties  litigant  so  as  to  accompllsti 
complete  Justice  between  them  In  a  particular 
case  necessarily  Involves  the  application  of 
both  law  and  equity,  It  certainly  seems  to  be 
better  to  allow  an  exception  to  the  general 
mle.  Justice,  convenience,  and  common  sense 
should  not  be  sacrificed  in  order  to  maintain 
a  rigid  remedial  system.  In  New  Jersey  we 
believe  In  the  so-called  separation  of  law  and 
equity,  because  we  think  that  such  separa- 
tion leads  to  the  evolution  of  better  law  and 
better  equity,  to  the  training  of  better  law 
judges  and  better  equity  judges  than  Is  poa- 
slble  under  a  system  which  compels  eveiry 
trial  judge  to  be  expert  in  all  brandies  of 
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judicial  work.  But  tbe  s^afation  of  which 
we  approTe  ongbt  not  to  Include  the  q^lttliiK 
of  a  cause  In  two,  and  the  trial  of  the  two 
portions  In  different  coarta.  If  the  great  ma- 
jority of  litlgatlonB  were  both  legal  and  equi- 
table in  their  nature,  In  my  opinion  the  dual 
system  would  be  an  Intolerable  evlL 

After  trying  a  nuisance  case  for  three  or 
four  days  and  granting  an  injunction.  It 
glTes  me  no  satisfaction,  trat,  on  the  con- 
trary, somewhat  aho<^  my  sense  of  justice, 
to  refuse  to  hear  the  complainant's  appeal 
for  his  damages,  and  to  require  bim  to  bring 
an  action  at  law  lUTOlTlng  perhaps  three  or 
four  days  of  trial  in  order  that  hla  damages 
may  be  assessed  by  a  Jury.  In  all  cases  In 
which  only  a  court  of  equity  has  the  power 
to  administer  an  important  part  of  the  relief 
sought  by  the  complainant,  I  think  it  ought 
to  be  astute  to  find  a  way  by  which  it  can 
go  further  and  administer  the  rest  of  the 
relief  to  which  the  complainant  Is  entitled, 
but  which  ordinarily  he  could  obtain  only 
in  a  court  of  law.  A  similar  statement,  I 
think,  can  Justly  be  made  with  reference  to 
any  possible  correspondli^  action  on  tbe  part 
of  a  court  of  law  in  the  way  of  administer- 
ing complete  relief  by  exercising  not  only 
Its  own  l^al  jurisdiction  but  also  in  the 
particular  case  the  Jurisdiction  of  a  court  of 
equity. 

It  may  be  noted  In  passing  that  the  pro- 
posed constitutional  amendments  now  before 
the  Legislature  of  the  state  provide  for  the 
"girlng  of  complete  legal  and  equitable  re- 
lief in  any  cause  In  the  court  or  division 
where  It  may  be  pending." 

6.  A  reference  to  a  master  ta  order  to  as- 
sess the  complainant's  damages  was  made  In 
this  case,  because  counsel  on  both  sides  as- 
samed  that  such  a  course  would  be  taken  if 
an  accounting  of  any  kind  should  be  order- 
ed. In  many  cases  of  this  class,  probably 
tbe  better  method  is  to  have  the  court  try 
and  determine  the  issues  In  regard  to  the 
nature  and  amount  of  damages  to  be  award- 
ed predaely  as  tbe  other  Issues  in  tbe  cause 
are  tried.  No  application  having  been  made 
to  have  the  damages  ascertained  by  the  court 
in  this  manner,  the  old  and  well-settled  meth- 
od of  conducting  an  araessment  of  damages 
or  an  accounting  for  diverted  profits  was 
followed  in  the  decree.  The  decree,  there- 
fore, directs  that  an  injunction  Issue  in  the 
form  above  Indicated,  and  that  complainant's 
damages  be  assessed  by  a  master. 


HARTMAN  v.  HARTMAN. 

(Court  of  Errors  and  Api>eals  of  New  Jersey. 
Nov.  17.  1908.) 

APPEAI.  AMD  EBBOB  (§  1135*)— TEBUniATIOIf 

OF  Cause— AFTiBifAEics. 

Where  a  case  involves  Mlly  questions  of 
tact,  and  the  appellate  court  agrees  with  the 


conclusions  of  Vloe  (AanosHor,  Oe  dseiee 
should  bs  affiimad. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  f  4456;  Dea  Dig.  {  HSS.*] 

A]x>eal  from  Court  of  Chancery. 

Action  by  Joseph  H.  Hartman  against  An- 
na M.  Hartman.  From  a  Judgment  for  com- 
plainant, defendant  appeals.  Affirmed. 

Chauncy  H.  Beasley  and  Samuel  J.  Mc- 
Donald, for  appellant.  Oiarles  F.  Herr, 
James  M.  Trimble,  and  Samuel  Kaliscb,  for 

respondent 

PER  CURIAM.  This  case  Involves  only 
questions  of  fact.  We  agree  with  the  conclu- 
sions of  the  learned  Vice  Chancellor.  The 
decree  under  review  should  therefore  be  af- 
firmed. 

The  appllcattoD  fOr  couns^  fee  Is  deiled. 


BROWN  et  al.  v.  BEEDER  et  al. 

(Court  of  Appeals  of  Maryland.   Nov.  14, 
190&) 

1.  Tanars  (S  131*)— Exbouisd  Tatjars— Stat- 

TJTE  OP  USES. 

The  employment  of  the  additional  words 
"to  the  use  of  him  and  his  heirs,"  in  a  deed 
granting  premises  to  a  person  named  and  his 
heirs,  "to  the  use  of  him  and  bis  heirs,"  in  trust, 
for  the  benefit  of  vrantor  for  life  and  thereafter 
for  the  beneBt  of  Iter  son  and  his  heirs  forever, 
has  no  particular  meaning  or  effect,  as  the  deed 
is  a  deed  of  bargain  and  sale,  whereby  the  bar- 
gainor herself  was  seised  to  the  nse,  uid  by  the 
operation  of  the  statute  of  uses  (St  27  Hen. 
VIII,  c  10)  the  nse  was  executed  in  tbe  bar^ 
gainee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  170;   Dec.  Dig.  1  ISl*] 

2.  Deeds  (S  93*)— CoNffnuonoH— Gohbibuo 
TioN  AS  A  Whole. 

In  construing  a  deed  the  coart  will  not  usu 
ally  confine  itself  to  a  single  word  or  phrase, 
but  will  ascertain,  if  possible,  the  intention  of 
the  parties,  and  especially  of  grantor,  by  con- 
Btruiog  the  whole  deed  and  every  part  thereof. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  i  231 ;  Dee.  Dig.  S  93.*] 

3.  Deeds  (J  93*)— Conbtbttctiok— Intent. 

Tbe  courts  are  first,  by  inspection  of  a 
deed,  to  ascertain  what  the  parties  Intended, 
and  then  they  are  to  expound  it  so  as  to  accom- 
plish that  intention,  unless  expressions  are  em- 
ployed which  iwsitively  forbid  it 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  231 ;  Dec.  Dig.  S  93.*] 

4.  Deeds  (8  90*)— Conbtbuotion. 

In  the  construction  of  a  deed  the  court 
takes  into  consideration  the  language  employed, 
the  subject-matter,  and  the  surrounding  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  239;  Dec.  Dig.  S  90.*] 

5.  PEBPErrurriES  (§  4*)— Subfenbion  or  Ab- 
solute Ownebship. 

A  deed  CEanting  premises  to  a  person  nam- 
ed and  his  neira.  In  trust  for  the  benefit  of 
grantor  for  life  and  thereafter  "for  the  benefit 
of  her  son  and  his  heirs  forever,"  doea  not  vio* 
tate  the  rule  against  perpetuities:  it  being  ap- 
parent when  the  deed  is  read  In  the  li^t  of  the 
surrounding  circumstances  that  it  was  grantor's 
intent  to  provide  for  the  maintenance  of  herself 
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and  son  lo  lonf  u  dwy  Of  t&e  nnrlTor  ihould 
live  and  do  longer. 

[Ed.  Note^For  other  eases,  see  Perpetolties, 
Gent.  Dig.  1 11;  Dec.  Dtg.  |  4.*] 

Appeal  from  Circuit  Court,  Cbarles  Coun- 
ty, In  Equity;  Geo.  C  Merrick,  Judge. 

BUI  by  Kllsabeth  S-  R«eder  and  another 
against  Gustarua  T.  Brown  to  determine 
the  validity  of  certain  deeds.  Defendant 
having  died  pending  this  suit,  Oatesby 
Graham  Brown  and  othm,  his  heirs  at  law, 
were  made  defendants  In  his  place.  Decree 
for  compIaluantB,  and  defendants  appeal. 
Affirmed. 

Tbe  following  Is  a  copy  of  the  deed  of 
trust  executed  by  Mrs.  Bllxabeth  S.  Bowie 
to  Gostav  A.  Bawii,  June  18.  1880:  "Tbts 
deed  made  this  18th  day  of  June  In  the 
year  eighteen  hundred  and  eighty,  by  Elisa- 
beth S.  Bowie  of  Charles  county  In  the  state 
of  Maryland:  Whereas  tbe  said  Bltzabeth  S. 
Bowie  Is  desirous  to  make  provisi<m  for  her- 
self and  b^  son  William  T.  Stoddert  against 
future  contlngeDcies,  and  for  the  mainte- 
nance and  support  of  tbe  said  William  T. 
Stoddert;  and  Gustav  A.  Rascb  of  Baltimore 
City  in  the  state  aforesaid  Is  willing  to 
accept  the  trust  under  these  presents,  and  to 
discharge  and  execute  the  same  according  to 
the  true  Intent  and  meaning  thereof:  Now 
this  deed  witnesseth,  that  the  said  Elizabeth 
8.  Bowie,  in  consideration  of  the  premises, 
and  the  sum  of  one  dollar,  doth  grant,  bar- 
gain and  sell  unto  the  said  Gustav  A.  Baach 
and  hie  heirs,  unto  the  use  of  him  and  his 
heirs,  all  that  tract  or  part  of  a  tract  or  par- 
cel of  land  called  'West  Hatton'  and  the 
•Reserve,'  being  a  part  of  'Wicomico  Field,' 
and  other  parcels  or  tracts  called  'Ford's 
Amendment,*  being  parcels  held  In  connection 
with  the  principal  tract,  and  lying  on  the 
Wicomico  river  In  the  lower  part  of  Charles 
county  aforesaid:  Containing  five  hundred 
acres  more  or  less  and  now  known  as 
'Wicomico.'  To  have  and  to  hold  tbe  said 
tract,  part  of  a  tract  or  parcel  of  land,  for 
the  following  purposes  and  none  other;  that 
is  to  say  in  trust  for  the  use  and  benefit  of 
tbe  said  Elizabeth  S.  Bowie  during  her  na- 
tural life,  and  so  as  she  alone,  or  such  per- 
son as  she  shall  appoint,  shall  take  and  re- 
ceive the  rents.  Issues  and  profits  thereof; 
and  from  end  after  the  decease  of  the  said 
Elizabeth  S.  Bowie  in  trust  for  the  use  and 
benefit  of  the  said  William  T.  Stoddert  and 
his  heirs  forever;  the  said  trustee  to  collect 
the  r«its,  Issues  and  profits  from  said  land 
and  pay  tbe  same  to  the  said  William  T. 
Stoddert,  or  to  p«-mlt  the  said  William  T. 
Stoddert  to  use  and  occupy  the  said  land, 
whichever  the  said  trustee  may  consider 
most  advantageous  to  the  said  WUlIam  T. 
Stoddert  It  Is  hereby  declared  and  provided 
that  said  trustee  shall  have  power  at  any 
time  after  my  death,  with  the  approbation  and 
consent  of  the  said  William  T.  Stoddert  ex- 


pressed in  writings— and  provided  tbe  trustee 
shall  consider  it  for  the  manifest  advantage 
of  the  said  William  T.  Stoddert— to  deter- 
mine the  trust  hereby  created  and  to  convey 
by  deed  the  legal  title  to  the  real  estate, 
hereinbefore  mentioned,  to  the  said  WUllam 
T.  Stoddert  in  fee  shnple,  without  having 
recourse  to  a  court  of  equity." 

Argued  before  BOTD,  C.  J.,  and  BURKE. 
BRISCOE.  PEARCE,  SCHMUCKER,  and 
WOBTHINGTON,  JJ. 

W.  Mitchell  Dlggs  and  L.  Allison  WUmer, 
for  appellants.  W.  Roy  Stephenson  and 
Adrian  Posey,  tat  appellees. 

WORTHINGTON,  J.  The  more  essential 
facts  of  this  case,  brlefiy  stated,  are  as  fol- 
lows: Mrs.  Elizabeth  S.  Bowie,  widow,  of 
Charles  county,  Md.,  being  the  owner  In 
fee  of  a  certain  tract  of  land  located  In  that 
county,  containing  about  600  acres,  known 
as  "Wicomico,'*  on  the  18th  day  of  June, 
1880,  made  a  deed  of  the  same  to  one  Gustav 
A.  Rasch  of  Baltimore  dty,  In  trust  for  the 
use  and  benefit  of  herself  for  life,  and  aft^ 
her  death  "In  trust  for  the  use  and  benefit 
of  her  son,  William  T.  Stoddert,  and  his 
heirs  forever";  her  son's  name  having  been 
changed  from  Bowie  to  Stoddert  to  please 
his  grandfather,  MaJ.  John  T.  Stoddert  Sub- 
sequently, on  August  4,  188S,  during  the 
lifetime  of  his  mother,  William  T.  Stoddert 
died,  leaving  one  daughter,  Mrs.  Elizabeth 
8.  Reeder  wife  of  Foster  M.  Reeder,  as  his 
only  heir  at  law,  who,  together,  with  her 
husband,  is  the  appellee  In  this  case.  Mrs. 
Elizabeth  S.  Bowie,  tbe  mother  of  WllUam 
T.  Stoddert,  died  on  June  8.  1005,  at  the 
advanced  nge  of  86  years.  A  few  days  be- 
fore her  death— that  is  to  say,  on  May  17, 
1905— she  executed  a  deed  in  fee  simple  of 
the  same  land  to  her  nephew,  Gustavus  T. 
Brown,  the  original  defendant  In  this  case, 
who  died  pending  the  suit  leaving  a  son  awl 
two  daughters,  as  bis  only  heirs  at  law,  who 
were  made  defendants  In  his  place  and  now 
appear  as  the  appellants  In  this  court  The 
last-mentlcmed  deed  from  Mrs.  Bowie  to  her 
nephew,  Gnstavus  T.  Brown,  was,  of  course, 
of  no  avail  beyond  the  conveyance  of  her 
equitable  life  estate,  provided  for  in  her 
deed  to  Rasch,  If  that  deed  was  Itself  a 
valid  conveyance;  but  as  Brown  and  his 
heirs,  the  appellants,  claimed  the  land  under 
the  deed  of  May  17, 190S,  on  the  ground  that 
the  deed  of  trust  of  date  June  18,  1880.  vio- 
lated the  rule  against  perpetuities  and  was 
therefore  void,  and  Mrs.  Reeder,  the  ^ipel- 
lee,  claimed  the  property  by  virtue  of  the 
deed  of  trust,  which,  as  ^e  contended,  did 
not  violate  the  rule  against  perpetuities,  but 
was  a  perfectly  valid  deed,  while,  on  the 
other  hand,  as  she  Insisted,  the  deed  to 
Brown  was  void,  as  well  because  of  Mrs. 
Bowie's  mental  Incapacity  at  the  time  it  was 
executed,  as  of  her  want  of  title  at  that 
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time,  except  as  to  her  equitable  life  estate, 
a  bill  of  complaint  was  filed  by  Mrs.  Beeder 
and  her  husband,  the  appellees,  in  the  cir- 
cuit court  for  Charles  county,  In  equity,  cm 
August  9,  1905,  for  the  purpose  of  baving 
Qie  validity  of  the  two  disputed  deeds  ju- 
dicially determined.  The  lower  court  upheld 
the  deed  of  trust  to  Basch  and  declared  the 
deed  to  Brown  null  and  void  and  of  no  ef- 
fect whatever.  The  substituted  defodants, 
beirs  of  Gustavus  T.  Brows,  deceased,  have 
prosecuted  this  appeal. 

The  first  and  most  important  question  pre- 
sented by  the  record  is  whether  the  deed  of 
trnst  to  Rasch  of  June  18,  1880,  violates  the 
well-known  rule  against  perpetnltiea,  and  is 
therefore  void.  A  copy  of  this  deed  is  set 
OQt  in  full  in  the  report  of  this  case  preced 
ing  this  c^lnion.  It  will  be  observed,  by  re- 
ferring to  the  deed,  that  it  recites  as  fol- 
lows: "Whoreas  the  said  SUlaabeth  S.  Bowie 
is  desirous  to  make  provision  for  herself  and 
tier  son  William  T,  Stoddert,  against  future 
coatlDgencies,  and  for  the  maintenance  and 
BQpport  of  the  said  William  T.  Stoddert; 
and  Gustar  A.  Rasch  of  Baltimore  City  in 
the  state  aforesaid  is  willing  to  accept  the 
trnst  tmder  these  presents  and  to  discharge 
and  execute  the  same  according  to  the  true 
intent  and  meaning  thereof,"  etc.  Then  after 
conveying  the  property  to  Basch  and  his 
helra,  "to  the  use  of  him  and  his  heirs,"  abe 
again  declares  the  purposes  for  which  the 
lirrant  is  made;  that  Is  to  say:  First,  for 
her  own  use  for  life,  and  then  "in  trust  for 
the  use  and  benefit  of  said  William  T.  Stod- 
dert and  his  heirs  forever"  As  to  the  em- 
ployment of  the  additional  words,  "to  the 
use  of  him  (Rascib)  and  his  heirs,"  we  do 
not  think  tbey  have  any  particular  meaning 
or  effect  in  this  case,  because  the  deed  of 
trust  is  Itself  a  deed  of  bargain  and  sale, 
whereby  the  bargainor  herself  was  seised 
to  the  use,  and  by  operation  of  the  statute 
of  uses  (8t  27  Hen.  VIII,  c.  10)  the  use  was 
executed  In  the  bargainee.  The  additional 
words  mentioned  added  nothing  to  Basch's 
title  and  served  no  office  whatever,  as  with- 
nnt  Uiem  he  took  the  legal  title,  and  the  addi- 
tional use  remained  unexecuted  in  him  and 
his  heirs.   Brown  v.  Besishaw,  57  Md.  67. 

In  connection  with  the  conveyance  of  the 
legal  title  to  Rasch  and  his  heirs,  the  words 
of  the  deed  to  whidi  the  appellants  espe- 
cially refer  as  creating  a  perpetuity  are 
these:  "In  trust  for  use  and  benefit  of  said 
William  T.  Stoddert  and  his  heirs  forever." 
Whether  these  words  of  themselves,  without 
other  words  In  the  deed  explanatory  of  the 
intention  of  the  grantor,  would  create  a  per- 
petuity, we  are  not  called  upon  to  deter- 
mine, for  in  construing  a  deed,  as  well  as 
in  construing  other  Instrumrats  of  writing, 
we  are  not  usually  to  confine  ourselves  to 
a  single  word  or  phrase,  but  to  ascertain 
if  possible  the  Intratlon  of  the  parties,  and 
especially  of  the  grantor,  by  considering  the 
wlK^  (leed  and  evuy  part  thereof.  Waller 


V.  Pollltt.  104  Md.  172,  64  Atl.  1010;  18  Qyc. 
363.  The  courts  are  first,  by  an  lnq>ection' 
of  the  deed,  to  ascertain  what  the  parties 
Intraded  should  be  effected  by  It,  and  then 
they  are  to  expound  it  so  as  to  accomplish 
that  Intention,  unless  expressions  are  em- 
ployed which  positively  forbid  it  Peyton  v. 
Ayres,  2  Md.  Oh.  64.  "It  Is  the  duty  of  the 
court  (the  Intention  being  ascertained)  to  give 
the  instmmoit  such  Interinetatlon  as  will 
effectuate  that  Intention,  provided  the  terms 
and  expressionB  employed  will  admit  of  such 
construction."  Peyton  v.  Ayres,  supra.  In  the 
construction  of  deeds  and  contracts,  the  courts 
take  Into  «msideration  the  language  em- 
ployed, the  subject-matter,  and  the  surround- 
ing circumstances.  Chesapeake,  etc.,  Co.  t. 
Goldberg,  107  Md.  ,  69  AO.  87. 

It  seems  only  proper  therefore,  in  this  con- 
nection, to  refer  to  certain  extrinsic  circum- 
stances connected  with  the  making  of  the 
deed,  which  throw  light  upon  the  purpose  and 
object  of  Mrs.  Bowie  In  execntlng  tiie  same. 
The  land  in  question  known  as  "Wicomico" 
and  containing  five  hundred  acres,  more  or 
less,  originally  belonged  to  Maj.  John  T. 
Stoddert,  the  father  of  Mrs.  Bowie  who  by 
his  will  devised  the  same  to  Mrs.  Bowie  for 
life,  and  then  in  fee  to  his  grandson,  William 
T.  Stoddert  MaJ.  Stoddert  died  In  the  year 
1870.  Subsequently  bis  grandson,  William  T. 
Stoddert,  became  Involved  In  debt,  and  In 
1879  a  Judgment  was  recorded  against  him 
In  the  circuit  court  for  Charles  county,  and 
all  bis  interest  in  remainder  in  the  property 
was  sold  at  sheriff's  sale  imder  the  Judgment 
This  interest  was  purchased  by  Mrs.  Bowie, 
for  a  small  consideration,  and  conveyed  to 
her  by  deed  from  the  sheriff,  dated  May  18, 
1880.  One  month  later  she  executed  the  deed 
of  trust  to  Rasch  above  mentioned.  The  fu- 
ture contingencies  mentioned  In  the  deed,  no 
doubt,  had  reference  to  the  apprehension  of 
Mr&  Bowie  concerning  the  probability  of  her 
son's  again  running  Into  debt,  and  her  pur- 
chase of  his  interest  in  remainder  at  sherltTs 
sale  and  the  making  of  the  deed  of  trust  to 
Rasch  we  may  very  well  ascribe  to  her  desire 
to  protect  him  from  his  own  improvidence 
and  to  secure  a  means  of  support  for  him  as 
long  as  he  lived,  and  then  to  have  the  prop- 
erty go  to  his  heirs  In  accordance  with  the 
provisions  of  MaJ.  Stoddert's  will.  Reading 
the  whole  deed  of  trust  to  Rasch  In  the  light 
of  surrounding  circumstances.  It  seems  too 
plain  for  argument  that  these  were  the  ob- 
jects and  purposes  she  had  In  view  when  she 
executed  the  deed. 

Having  thus  ascertained  that  It  was  Mrs. 
Bowie's  intention  to  create  a  trust  so  as  to 
provide  for  the  maintenance  and  support  of, 
herself  and  of  her  son,  so  long  as  they  or  the 
survivor  of  them  should  live,  and  no  longer. 
It  Is  our  duty  to  effectuate  that  intention,  un- 
less some  rule  of  law  or  language  In  the  deed 
should  forbid  it  In  the  case  of  Long  v. 
Ixmg,  62  Md.  65,  this  court,  speaking  by  Al- 
vey,  C.  3.,  Bays:  "The  principle  Is  now  well 
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fettled  Tipon  the  most  Indubitable  authority 
that  the  extent  of  the  l%al  interest  of  a 
trustee  in  an  estate  siren  to  hlin  In  trust  la 
measured,  not  by  words  of  Inheritance  or 
equivalent  terms,  but  by  the  object  and  ex* 
tent  of  the  trust  upon  whldi  the  estate  Is 
siren."  And  so  in  this  case,  though  the 
-deed  to  the  trustee,  Rasch,  is  to  him  and  his 
heirs,  yet,  as  there  was  no  dirty  whatever  for 
the  trustee  to  perform  after  the  death  of  both 
the  grantor  and  her  son,  there  was  no  practi- 
cal or  useful  purpose  for  continuing  the  trust 
>beyond  tbeir  lives,  and  it  wUl  not  be  Inferred 
that,  when  the  purposes  of  the  trust  have 
been  accomplished,  the  grantor  still  Intended 
that  the  trust  should  continue  throughout  all 
generations.  In  Phelps,  Equity,  at  section 
198,  it  Is  stated:  "That  the  duraticm  of  a 
trustee's  estate  Is  measured  by  the  substan- 
tial objects  and  purposes  of  ttie  trust,  and 
not  by  tbe  technical  fonn  of  the  words  creat- 
ing if 

Whatever  title,  If  any,  r^alned  in  Baach 
or  bis  heirs,  or  vested  in  any  substituted  trus- 
tee, after  the  death  of  tlie  equitable  life 
tenants,  it  was  a  mere  naked  legal  title,  while 
the  whole  equitable  estate  la  fee  was  vested 
In-  Mrs.  Seeder,  the  only  child  and  heir  at 
law  of  William  T.  Stodd^  deceased.  In 
■oontemplatira  of  a  court  of  equity,  an  equi- 
table estate  in  lands  may  be  alibied  or  de- 
vised, or.  In  the  absence  <it  either  alienation 
or  devise,  it  descends  in  the  same  manner  as 
legal  eirtxtes.  2  Wasbb.  Beal  Proper^,  S32; 
Beid  T.  9^rdon,  SB  Hd.  174;  Brown  v.  Ben- 
flhaw,  67  Md.  67.  The  barrra  legal  title  In 
the  trustee  Is  of  importance  to  the  owner  ot 
the  equitable  Utle  (mly  as  It  may  be  required 
Co  give  the  latter  a  standing  in  a  court  of  law. 
Matthews  v.  Ward.  10  G.  &  X  44B,  Beid  v. 
G<^on.  snpra.  BoUi  in  the  Bannun  Will 
Case,  20  Md.  119,  90  Am.  Dec  88,  and  in  the 
Deford  Will  Case,  86  Md.  175,  as  well  as  in 
the  case  of  Missionary  Society  v.  Humphreys. 
01  Md.  131,  46  Atl.  320,  80  Am.  St.  Bep.  432, 
all  of  which  are  relied  upcm  by  the  appellants 
to  sustain  their  oontoitlon.  the  trustee  had 
active  duties  to  perform  and  discretion  to 
ezNTise,  BO  that  *'a  court  of  equll^r  would  be 
bound  to  supply  a  trustee  to  execute  the  trust 
to  remote  gmeratlons."  Missionary  Society 
v.,  Humphr^s,  supra. 

In  this  case  all  the  powers  and  duties  of 
the  trustee  were  required  to  be  performed, 
if  at  all,  during  the  lifetime  of  Mrs.  Bowie 
and  her  son,  William  T.  Stoddert  Since  they 
are  both  dead,  the  entire  equitable  estate  In 
the  land  Is  vested  In  Mrs.  Reeder.  Bven  as- 
suming that  the  trustee  still  holds  title  to  the 
property,  It  is  at  most  only  a  dry  legal  title 
with  no  power  or  discretion  to  »erclse,  and 
no  duty  to  perform,  and  she  has  the  right  to 
call  upon  him  for  a  conveyance  of  the  same 
to  her,  so  that  she  may  have  Indubitable 
standing  In  a  court  of  law,  as  well  as  In  a 
court  of  equity.  Rasch  having  voluntarily 
resigned  the  trust  some  years  ago,  In  the  life- 


time of  Mrs.  Bowie,  and  Adrian  Fraey  hav- 
ing been  duly  appointed  In  his  place,  and  hav- 
ing accepted  the  trust,  he  Is  the  proper  per- 
son to  make  sudi  conveyance,  as  the  lower 
court  by  ito  decree  directed  him  to  do. 

We  have  carefully  considered  the  able 
brief  submitted  1^  the  counati  for  the  appel- 
lants, and  have  examined  the  authorities  re- 
ferred to  therein;  but  we  cannot  see  that  the 
deed  of  trust  to  Rasch  could  by  any  reason- 
able and  fair  construction  create  a  perpetuity 
such  as  Is  condemned  by  the  policy  of  the 
law,  and  the  court  will  never  strain  a  point 
to  declare  a  deed  of  trust  within  the  rule 
against  perpetuities  merely  In  order  to  strike 
It  down,  but,  on  the  contrary,  will  uphold  it 
by  every  fair  intendment  so  as  to  effectuate 
the  purpose  and  object  of  the  grantor  as 
ascertained  from  an  InspectlMi  of  the  wbole 
deed  and  every  part  of  It,  as  read  In  the 
light  of  surrounding  circumstances,  and  duly 
considering  the  subject-matter.  In  the  case 
of  Johnson  v.  Preston,  226  III.  447,  80  X. 
lOOJ,  10  L.  R.  A.  (N.  S.)  564.  cited  by  the  ap- 
pellants, the  court  held  that  the  rule  against 
perpetuities  applies  to  the  creation  of  a  term 
of  years  as  well  as  to  a  freehold  estate ;  but 
our  predecessors  have  held  that  a  lease  for 
99  years,  renewable  forever,  does  not  violate 
the  rule  against  perpetuities,  because  the 
property  was  not  thereby  placed  extra  com- 
merclum,  which  Is  the  t^.  Banks  r.  Has- 
kle,  45  Md.  207.  Neither  do  we  think  the 
property  In  this  case  was  so  placed  by  the 
deed  of  trust  from  Mrs.  Bowie  to  Rasch,  and 
we  find  no  words  In  that  deed  and  no  rule  of 
law  which  forbid  our  giving  effect  to  the  In- 
tention of  the  grantor  therein. 

Having  determined  that  the  deed  to  Rasch 
Is  a  valid  deed,  and  that  the  whole  equitable 
title  to  the  property  was  vested  in  Mrs.  Beed- 
er  from  and  after  ttw  death  of  Mrs.  Bowie, 
and  that  the  lower  court  was  right  In  direct- 
ing the  legal  title  to  be  conveyed  to  Mra. 
Beeder,  It  becomes  unnecessary  to  cenidder 
the  circumstances  vaAer  which  the  deed  to 
Brown,  of  date  Bfay  17.  1006,  was  made,  as 
Mrs.  Bowie  then  had  no  title  to  convey  ex- 
cept her  equitable  life  estate,  whldi  came  to 
an  end  at  her  death,  on  June  8,  1006. 

We  think  the  decree  of  the  lower  court 
correctly  determines  the  dlqynte  between  the 
parties  concerning  the  whole  controversy,  and 
that  decree  will  therefore  be  affirmed. 

Decree  affirmed,  with  costs. 


BICHTBB  et  al.  v.  POE  et  al. 
(Court  of  Appeals  of  Maxyhmd.  Dae.  2,  19030 
1.  OAiairo  n  14*)  —  Spsouutevs  Trixbac- 

TIONB— AOBESHBIfTS  FOB  PATHERT  OF  DlT- 

FEBENCES— "OaUBLINO  CONTBACT.'* 

A  contract  whereby  a  so-called  nnrchaser 
of  stock,  in  case  of  a  decline  In  the  market  price, 
is  to  pa7  the  difference  between  the  contract 
price  and  the  market  price,  with  no  Intention 
that  he  shall  receive  and  pay  for  the  stock  itself 
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is  ft  ^mblinff  contnet,  ud  so  MtiOB  etB  be 
maiotained  apoo  it 

[Ed.  Note.— For  Other  casea,  Me  Gunlng,  Cent. 
dU.  U  25,  as;  Dec  Dig.  I  14.* 

For  oOier  a^idoos,  tee  Wotdi  and  Pbrasn. 
ToL  4*  DP.  8088.  SO^ 

2.  Gauino  (I  12«)  —  aneoLATVn  Tuhuo- 

TI0N8  —  SAUBB  IOB   FDTUBI  DSLITXBT  — 

"Wao»." 

A  contract  for  the  sale  of  Koods  to  be  de- 
Hrered  at  a  future  day  U  Talifl,  even  though 
the  seller  has  not  the  goods  nor  any  other  means 
of  getting  them  than  to  go  into  the  mai^et  and 
buy  them ;  but  such  contract  is  only  valid  when 
the  parties  really  intend  a  deliveiy  by  the  seller 
and  payment  of  the  price  by  the  bnyer.  And  if 
the  real  intent  \»  merely  to  speeiuate  in  the 
rise  and  fall  of  prices,  and  the  goods  are  not 
to  be  delivered,  but  the  difference  Is  to  be  paid 
between  the  contract  and  market  price  at  the 
date  for  ocecnting  the  contract,  then  the  trans- 
actim  is  nothing  more  than  a  wager. 

[Ed.  Note.— For  other  cases,  see  Gaining,  Cent 
Dig.  S  22;  Dec.  Dig.  {  12.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  8.  pp.  7866-7868,  7831.] 
8.  Gamino  (I  11*)  — Gambliwo  Contbacts  — 

Natuu  and  Fobu. 

A  ctmtract  which  is  in  fact  a  gambling  con- 
tract is  not  rendered  valid  by  being  clothed  in 
legal  form,  as  the  court  will  look  through  the 
form  of  the  contract  and  will  declare  iU  true 
natare. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Dec 
Dig.  I  II.*] 

4.  Gaioho  (I  11*HSaus  on  Maboir. 

A  speculative  contract  for  the  purchase 
and  Bale  of  stocks  on  margin  is  valid,  where 
the  broker  undertakes  at  once  to  buy  the  stodc 
■elected,  and  agrees  to  advance  the  money  re- 
quired D«yond  the  per  cent,  famished  by  the 
costomer,  and  carry  or  hold  the  stock  for  the 
bene^t  «!  the  cnstomer  so  lone  as  the  margin 
•greed  on  is  kept  good,  or  until  notice  Is  given 
by  either  party  that  the  transaction  most  be 
closed,  and  aerees  at  all  times  to  have  in  his 
name  and  nncler  his  control,  and  ready  for  de- 
livery, the  shares  purchased,  or  an  equal  amount 
of  other  shares  of  the  same  stock,  and  deliver 
such  shares  to  the  customer  when  re9aired  by 
him  on  receipt  of  advances,  commissions,  and 
interest,  or  sell  snch  shares  on  the  order  of  the 
costomer  on  payment  of  the  sums  due  him  and 
account  to  the  customer  for  the  proceeds  of  such 
sale,  and  the  customer  undertakes  to  pay  the 
nandn  agreed  upon,  and  keep  It  good  according 
to  the  fluctnatlons  of  the  market,  and  take  the 
shares  whenever  reqoired  by  the  broker,  and  pay 
the  difference  between  the  percentage  advanced 
by  him  and  the  amount  due  the  broker. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  !  28 ;  Dec  Dig.  §  11.*] 

5.  Gahino  (i  ^*)— Reukdibb  or  Pabtie»— Ac- 
tions—Evidenoi. 

In  an  action  against  a  broker  to  recover 
money  paid  him  under  a  contract  to  purchase 
stock  which  plaintiff  daims  was  a  gambling 
contract,  the  validity  of  the  contract  wul  be  pre- 
■amed,  and  die  hnvden  of  proof  la  apwi  plain- 
tiff to  establish  the  fact  that  it  li  a  gambling 
«cMitract. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
I>ig.  I  100;  Dee.  Dig.  |  49.*] 

6.  AppbUi  AiTD  Sbbob  a  1010*)— Findinqb  or 
OouBil— GonoLunvxnns. 

Where  the  greater  part  of  the  testimony 
ia  taken  orally  before  the  judge  who  decides  the 
case.  It  is  proper  for  the  appellate  court  to  con- 
sider that  the  trial  jodge  had  the  opportonity  to 
observe  the  witnesses  and  the  manner  of  testify- 
ing, snd  had  the  best  means  of  dedding  apon 


the  valve  of  their  testimoiv,  although  this  should 
not  prevent  the  appellate  court  from  reversing 
the  decree  If  It  Is  not  warranted  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I8  8070-3982;  Dec.  Dig.  i 
1010.^] 

7.  Gauiro  (I  49*)— Rehedibs  or  Pabtibb— 

EVIDBHOB. 

Evidence,  in  an  action  to  recover  money 

Said  a  broker  on  an  alleged  gambling  contract, 
eld  insufficient  to  rtiow  that  the  contract  was  ' 
a  gambling  contract 

[Ed.  Note.— For  other  eases,  see  €hunlng,  Dec. 
Dfg.  t  40.*] 

8.  BBOKBBB  (I  88*)— lilABIUXXIB  IP  Pbihoi- 

FAir-AonONa— Evidence. 

Evidence,  in  an  action  against  a  broker  to 
recover  for  failure  of  the  broker  to  perform  his 
contract  to  earn  stodt  pardiased  for  plaintiff 
until  ft  should  decline  to  a  specified  price,  held 
Insnffldent  to  cetabllsh  an  agreement  to  carrr 
the  stock  in  that  manner. 

[Ed.  Note.— For  otiier  cases,  see  Brokers,  Dee. 
Dig.  S  88.*] 

0.  BbOKEBS  (I  24*)— DiTTZBS  TO  PtlHCIPAIr— 

"Stop  Obdbb." 

A  "stop  order"  is  a  direction  hy  a  pnndiaser 
to  his  broker  to  sell  the  stock  parchased  at  tlie 
best  available  price  If  It  should  touch  the  price- 
named  in  the  order,  while  it  is  being  held  by 
the  broker;  bat  It  does  not  impose  an  obliga- 
tion on  the  broker  to  hold  It  until  it  reaches 
that  price,  as  it  is  a  measure  of  protection  whlt^ 
the  purchaser  provides  for  himself  against  loss 
beyond  a  certain  point  In  a  fluctuating  market. 

[Ed.  Note.— For  other  cases,  see  Broken,  Dec- 
Dig.  S  24.* 

For  other  definitions,  see  Words  and  PhraseSr 

vol.  7,  p.  eeeo.] 

Appeal  from  Circuit  Conrt  No,  2  of  Balti- 
more City ;  James  P.  Gorten,  Judge. 

Action  by  Brono  Rlchter  and  others  against 
Philip  L.  Poe  and  others.  From  a  decree 
dismissing  the  complaint,  plaintiffs  appeal. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE. PEARCE.  •SOHMnCKBR,  BUBE3!, 
THOMAS,  and  HEXBY,  JJ. 

WlUlsm  S.  Bryan,  Jr.,  for  appellants.  3 
Cookman  Boj6,  William  M.  Maloy,  an« 
George  M.  Bra^,  for  appdlees. 

BURKi:,  J.  This  case  comes  before  x» 
on  appeal  from  a  decree  of  the  circuit  coart 
No.  2  of  Baltimore  city,  dismissing  the  ap- 
pellants' bill  of  complaint  filed  in  that  court. 
Bruno  Rlchter,  who  is  engaged  in  the  chat- 
tie  loan  business  In  Baltimore  city,  had  cer^ 
tain  stock  transactions  during  the  months  of 
August  and  September,  1007,  with  the  ap- 
pellees, who  are  stockbrokers,  and  also  the 
agents  In  Baltimore  city  of  the  New  York 
brokerage  firm  of  T.  A.  Mclntyre  &  Co. 
The  suit  involves  an  Inquiry  into  the  nature 
of  certain  transactions  concerning  500  shares 
of  stock  of  the  Amalgamated  Copper  Com- 
pany, upon  which  Bruno  Rlchter  had  paid 
to  the  appellees  the  sum  of  (4,200,  and  had 
given  a  mortgage  on  certain  property  In 
Baltimore  county  for  $10,000  as  additional 
securl^  in  part  payment  of  the  purchase 
price  of  the  stock.   The  spedflc  rdlef  pray- 
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ed  for  In  the  bill  Is :  (a)  Tbat  the  appellees 
may  be  decreed  to  repay  to  Blcbter  said 
som  of  $4^.  with  Interest;  (b)  tbat  they 
may  be  decreed  to  surrender  to  blm  the  mort- 
SRge  note  of  $10,000  to  be  canceled ;  (c)  that 
they  may  be  decreed  to  release  the  mortgage, 
and  be  enjoined  from  attempting  or  proceed- 
ing to  sell  the  mortgaged  property  nnder 
the  powers  contained  In  the  mortgage.  The 
two  grounds  upon  which  this  relief  prayed 
for  rests  are:  First,  that  the  transactions 
respecting  the  purchase  and  sale  of  the 
stock  were  mere  gambling  or  wagering  eon- 
tracts  ;  secondly,  that  the  appellees  bad 
agreed  with  Rlchter  to  carry  the  stocic  un- 
til it  declined  to  945  per  share,  and  that  In 
violation  of  their  agreement  they  sold  the 
stock  at  $56  per  share;  and  It  Is  contended 
tliat  because  of  this  violation  of  the  agree- 
ment Rlchter  had  a  right  to  rescind  the  con- 
tract, and  demand  the  release  of  the  mort- 
gage and  recover  the  money  paid  by  him  to 
the  appellees.  The  bill  alleged  that  while 
the  transaction  between  him  and  the  appel- 
lees were  in  the  form  of  a  purchase  of  said 
stock  It  was  In  truth  and  In  fact  a  mere 
gambling  wager,  there  t>elng  no  Intention  or 
belief  on  the  part  of  himself  or  the  appel- 
lees that  the  stock  for  the  porchase  of  which 
orders  had  been  given  should  even  actually 
be  delivered  to  him,  but  that  the  sole  pur- 
pose, as  well  known  to  the  appellees,  was 
that  there  should  be  an  accounting  and  set- 
tling of  the  dlfFerences  as  the  stock  rose  or 
fell  In  market  price,  or  as  the  appellant  won 
or  lost  on  his  wagers;  that  the  only  expec- 
tation of  all  parties  to  the  transaction  was 
that  when  the  wagering  transactlona  were 
completed  the  settlement  and  adjustment 
should  be  made  on  the  differences  between 
the  market  prices  of  the  stock  at  the  time 
the  orders  to  buy  the  same  were  given ;  that, 
because  of  the  breach  of  the  contract  by  the 
appellees  to  carry  the  stock  to  $45  per  share, 
the  reasonable  expectation  of  benefit  which 
Ricbter  had  when  he  delivered  the  money 
and  the  promissory  note  to  the  defendants 
had  been  disappointed  by  their  wrongful  con- 
duct in  selling  the  stock  before  It  declined 
to  that  figure,  and  that  be  had  served  a 
written  demand  upon  the  defendants  to  re- 
turn the  money  and  note  to  him  and  to  re- 
lease the  mortgage,  which  they  had  declined 
to  do.  These  grounds  upon  which  the  relief 
prayed  for  rests  are  explicitly  denied  by  the 
answer.  It  admits  that  among  the  transac- 
tions had  between  themselves  and  Ricbter 
there  were  purchases  of  Amalgamated  Cop- 
per sto<^  to  the  extent  of  600  shares,  but 
they  deny  that  the  transactions  were  a  mere 
gambling  wager,  or  that  there  was  no  In- 
tention or  belief  on  the  part  of  Rlchter  or 
the  defendants  that  the  stock  for  the  pur- 
chase of  which  orders  had  been  given  should 
ever  be  delivered  to  him ;  th^  deny  that  the 
sole  purpose  was  that  there  should  be  an 
accounting  and  settlement  of  the  dlfferenceB 
AM  the  stock  rose  and  fell  tn  price ;  they  deny 


that  the  transactions  were  wagers  on  the 
part  of  Blcbter ;  they  deny  that  the  only  ex- 
pectation of  all  the  parties  to  the  transac- 
tions was  that  they  should  be  completed  as 
set  forth  In  the  bill,  and  they  alleged  that 
they  stood  ready  and  willing  to  deliver  to 
Rlchter  all  shares  of  stock  that  he  had  pur- 
chased. From  this  statement  of  the  plead- 
ings It  will  be  perceived  that  the  two  im- 
portant questions  presented  for  decision  are : 
First,  were  the  transactions  mere  wagering 
or  gambling  contracts,  and  therefore  void? 
Secondly,  was  thwe  an  agreemeat  between 
tlie  parties  to  the  effect  ttot  the  appellees. 
In  consideration  of  the  execatloo  and  Aritvery 
of  the  piomiasory  note  and  mortgage,  would 
carry  the  stock  until  It  tfioald  decline  to 
$45  per  share? 

It  is  settled  tb&t  *^vfaere  the  contract  Is 
tbat  In  case  of  a  decline  in  the  market  price 
of  the  stock  the  purchaser  Is  to  pay  the  dif- 
ference between  the  contract  price  and  the 
market  price,  and  there  is  no  Intention  that 
he  shall  receive  and  pay  for  the  stock  Itself, 
the  dealing  Is  a  gambling  contract,  and  the 
law  does  not  permit  an  action  to  be  main- 
tained upon  It."  Bllllngslea  v.  Smitli,  77 
Md.  519,  26  AU.  lOH ;  Stewart  y.  Schall,  65 
Md.  290.  4  Atl.  899,  57  Am.  Rep.  327;  Cover 
V.  Smith.  82  Md.  614,  34  Atl.  465.  Such  a 
contract  Is  null  and  void.  Dryden  v.  Zell 
&  Merceret,  104  Md.  345,  65  Atl.  83.  It  Is 
said  In  Irwin  v.  WlUiar,  110  U.  S.  50S,  4 
Sup.  Ct.  100,  28  Ll  Ed.  225,  that:  "The  gen- 
erally accepted  doctrine  in  this  country  Is, 
as  stated  by  Mr.  Benjamin,  that  a  contract 
for  the  sale  of  goods  to  be  delivered  at  a 
future  day  Is  valid,  even  though  the  seller 
has  not  the  goods,  nor  any  other  means  of 
getting  them  than  to  go  Into  the  market 
and  buy  them  ;  hut  such  a  contract  Is  only 
valid  when  the  parties  really  Intend  and 
agree  that  the  goods  are  to  be  delivered  by 
the  seller  and  the  price  to  be  paid  by  the 
buyer ;  and  If,  under  guise  of  such  a  con- 
tract, the  real  intent  be  merely  to  speculate 
In  the  rise  and  fall  of  prices,  and  the  goods 
are  not  to  be  delivered,  but  one  party  is  to 
pay  to  the  other  the  difference  between  the 
contract  price  and  the  market  price  of  the 
goods  at  the  date  fixed  for  executing  the 
contract,  then  the  whole  transaction  consti- 
tutes nothing  more  than  a  wager,  and  Is  nnll 
and  void." 

If  it  appear  that  the  transaction  is  a 
gambling  contract,  the  fact  tbat  it  is  clothed 
In  1^1  form  will  not  avail.  The  court  will 
look  through  the  mere  guise  In  which  It  Is 
attempted  to  be  conducted,  and  will  declare 
its  true  nature.  But  there  Is  a  broad  and 
well-recognlzed  distinction  between  a  gam- 
bling contract  and  a  speculative  contract  for 
the  purchase  and  sale  of  stocks  on  margin. 
Such  transactions  are  valid.  l%e  true  re- 
lations whldi  exist  between  the  broker  and 
the  customer  in  such  cases.  In  the  absence  ot 
some  special  agreement,  wbere  the  stodc  !a 
purchased  on  matsln  tor  Bpecalatlve  accouat. 
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are  thew:  Ttw  hnka  ontortakes  and 
agrees :  (1)  At  once  to  bnj  for  tbe  coBtomer 
tbe  stocks  Indicated.  (2)  To  adrance  all  tbe 
mon^  reQoired  for  the  purchase  beyond  the 
per  cent  funiished  the  castomnr.  ®  To 
«an7  or  hold  the  ttodc  for  the  benefit  of 
tbe  coBtomer  so  Jong  as  the  margin  agreed 
apon  la  k^t  good,  or  nntll  notice  is  glren 
by  either  party  that  tbe  transaction  must 
be  closed.  An  appreciation  in  tbe  value  of 
the  stock  Is  the  gain  of  the  customer,  and 
not  of  tbe  bnAer.  (4)  At  all  times  to  have, 
in  his  name  and  nnder  bis  control,  ready 
for  delWery,  tbe  shares  purchased,  or  an 
eqnal  amount  of  other  shares  of  the  same 
stock.  (5)  To  deliver  sudi  shares  to  the 
customer  when  required  by  him,  opoa  tbe, 
receipt  of  the  advances,  commissions,  and 
Interest  due  to  the  broker ;  or  (Q)  to  sell  such 
shares,  upon  the  order  of  tbe  customer  up- 
on payment  of  tbe  tike  sums  to  him,  and 
account  to  the  customer  for  the  proceeds 
of  such  sale.  Under  this  contract  the  cus- 
tomer undertakes:  (1)  To  pay  tbe  margin 
agreed  upon  on  tbe  current  market  value 
of  tbe  stock.  (2)  To  keep  good  such  ma^ln 
according  to  tbe  flnctnatlons  of  the  market. 
<^  To  take  tbe  shares  so  purchased  on  his 
order  whenever  required  by  the  broker,  and 
to  pay  the  difference  between  tbe  percentage 
advanced  by  him  and  tbe  amount  due  tbe 
broker.  Markham  t.  Jaudon,  41  N.  T.  235; 
Richardson  v.  Shaw  (decided  by  the  Supreme 
Court  of  the  United  States  April  0,  1908) 
20&  U.  S.  866,  28  Sup.  Ot  512.  62  K  Ed. 
835. 

The  first  question  Is,  Does  the  evidence 
support  the  appellants*  contention  that  the 
transaction  between  them  and  tbe  appellees 
were  gambling  contracts  for  the  purchase 
and  sale  of  this  atodk:?  Whether  they  were 
mere  wagers,  or  were  valid  purchases  and 
sale  on  margin  within  tbe  rules  stated,  were 
questions  to  be  decided  upon  a  consideration 
of  all  the  facts  and  clrcumstancea  in  the  case. 
In  determining  tbese  questions  upon  the  rec- 
ord before  as,  in  which  appears,  upon  tbe 
material  issues  of  facts  raised  by  tbe  plead- 
ings, the  most  direct  and  Irreconcilable  con- 
flict of  evidence,  two  things  must  be  remem- 
bered: First,  that  tbe  law  presumes  tbe 
validity  of  tbe  contract,  and  that  the  burden 
of  proof  was  upon  tbe  appellant  to  satisfy 
tbe  court  of  the  tmth  of  the  essential  facts 
alleged  in  the  bill  as  tbe  grounds  for  tbe 
recovery  of  the  money  paid  and  for  ttie  can- 
cellation of  the  mortgage  note;  secondly, 
that  the  greater  part  of  the  testimony — and 
it  Is  quite  voluminous — ^was  taken  orally  in 
the  court  below  before  the  Judge  who  de- 
dded  tbe  case.  He,  therefore,  bad  the  op- 
portunity to  observe  the  witnesses  and  their 
manner  of  testifying,  and  bad  tbe  beat  means 
of  deciding  upon  tbe  value  of  their  testi- 
mony. This  circumstance,  it  is  true,  would 
not  iwevent  this  court  from  reversing  the 
decree  if  we  found  It  was  not  warranted  by 
tbe  evidence;  bat  wbere  the  questhm  to  be 


decided  turns  m>  largely,  n  tt  does  In  this 
OM,  upon  the  weight  of  testimony  and  tbe 
credibility  of  witnesses,  it  Is  properly  »- 
titled  to  much  consideration.  We  liave  ex- 
amined and  considered  carefully  tbe  testi- 
mony appearing  in  the  record,  and  have 
readied  tbe  conclusion  that  It  does  not  sus- 
tain tile  contention  of  Bruno  Ricbter  that  the 
dealings  had  by  blm  with  the  defendants 
with  respect  to  tbe  etock  In  question  were 
gambling  contracts,  but  that  tbe  transactions 
constituted  a  purchase  and  sale  of  stodcs  mi 
margin. 

This  court  has  repeatedly  said  that,  on  a 
question  depending  entlr^y  up<m  tbe  evi- 
dence, "no  good  result  can  possibly  arise 
from  a  recapitulation  of  the  evldwce.  It  Is 
raough  for  tlie  court  to  announce  tbe  con- 
clusion it  arrives  at"  Stirling  v.  Stirling, 
64  Md.  138.  21  Atl.  273 ;  Hoore  v.  McDonald. 
68  Md.  321,  12  Ati.  117.  Here,  however,  a 
brief  examination  of  the  evidence,  dealing 
with  Its  nature  and  purport  rather  than 
with  Its  detail^  may  be  appropriate.  It  is 
admitted  that  the  appellees  were  stockbro- 
kers, and  were  tbe  Baltimore  agents  of  the 
brokerage  firm  of  T.  A.  Hclntyre  &  Co.  It 
la  admitted  that  Bruno  Blchter  gave  orders 
to  the  appellees  to  purchase  the  stock  In 
question  on  margin,  and  that  be,  at  different 
times  after  tbe  orders  were  givrai,  paid  to 
tbe  appellees  sums  amounting  to  $4,200  to  be 
used  as  margins  on  tbe  purchase  of  stock. 
It  is  also  admitted  that  the  promissory  note 
and  mortgage  were  executed  and  delivered 
as  security  for  further  or  additional  margin. 
It  Is  now  claimed  tiiat  tills  was  a  mere 
sham — a  guise  to  cover  up  a  gambling  scheme 
In  order  to  protect  It  from  tbe  denunciation 
of  the  law;  that  It  was  never  Int^ided  by 
tlie  parties  that  the  stock  should  be  bought 
or  delivered  by  tbe  seller,  and  that  there  was 
no  intention  on  the  part  of  either  the  sellers 
or  the  purchaser  that  the  stock  cAould  ever 
be  bought  or  delivered,  and  that  the  whole 
arrangement  was  In  truth  and  In  fact  a  mere 
gambling  wager. 

The  evidence  falls  to  make  out  this  claim. 
On  the  contrary,  it  Is  clear  and  sattefactory 
that  the  transaction  was  strictly  a  pundiase 
and  sale  of  the  stock  on  margin,  and  was 
conducted  in  the  usual  and  accustomed  way 
governing  audi  transactions.  The  evidence 
of  Poe  and  Davies  and  the  employ^  pro- 
duced by  tSiem  at  ttie  trial,  respecting  tbe 
giving  of  tbe  orders  of  purchase  of  the  stock, 
is  utterly  Inconsistent  with  the  plaintiff's 
theory.  It  sliows  that  the  stock  was  actual- 
ly purchased,  and  paid  for  by  T.  A.  Mclntyre 
&  Co.,  and  could  have  been  delivered  to  Rlcb- 
ter  had  he  paid  for  It  Mr.  Mclntyre  testi- 
fied that  he  had  paid  for  tbe  stock  at  the 
price  shown  upon  the  booln  of  bis  firm,  and 
that  he  had  personal  knowledge  of  that  fact, 
and  that  any  time  from  the  date  of  the  pur- 
chase he  was  ready  to  deliver  the  stock  to 
Richter  upon  his  paying  for  tbe  same.  This 
testimony  is  strongly  supported  bg  that  of 
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othex  wftnesBW  and  by  drcamstanoes  ap> 
pearlng  In  tbe  noord,  and  ds  reallr  imcon^ 
tradlcted.  Tbe  stod^  was  sold  by  Mclntyre 
ft  Co.,  upon  the  New  York  Stode  Kiclumge* 
fm  $S6  par  share ;  but  before  dils  sale  was 
made  the  weight  of  the  evldaice  Is  that  a 
demand  was  made  by  Poe  and  Davles  upon 
Blchter  to  pay  for  the  stock  and  take  It  np, 
or  to  put  np  additional  margin  to -protect 
them.  Hbls  be  refused  to  da,  claiming  that 
Poe  &  Davles  were  under  a  cantract  with 
him  to  carry  the  stock  nntll  It  durald  decline 
to  |46  per  etiare.  It  Is  a  slgnlflcant  fact  that 
at  no  Ume,  vntU  the  bill  was  filed,  did  Blch- 
ter claim  Uiat  he  and  the  appellees  were  en- 
gaged In  a  Bbotik  gambling  scheme.  No  socb 
claim  Is  made  In  the  lettor  of  his  counsel 
to  Poe  A  DsTies,  dated  October  14.  1907,  In 
which  he  notified  them  that  he  considered 
the  contract  between  them  rescinded,  and 
made  demand  for  the  retnm  of  the  money 
paid  and  the  sorrender  of  the  promissory 
note  and  the  release  of  tibe  mortgage,  but  he 
rested  his  right  of  reedsslon  exduslTely  np* 
on  the  gronnd  that  the  appellees  had  wrong- 
fully and  contrary  to  thtir  agreement  sold 
the  stock  before  it  had  declined  to  $45  per 
share.  Assuming,  ex  gratia  argument!,  the 
truth  of  aU  the  testimony  produced  by  the 
plaintiff,  it  does  not  certainly  appear  that 
the  transaction  was  a  jsambllng  <me.  It  Is 
not  pretended  that  there  was  any  express 
understanding  that  the  stock  was  not  to  be 
actually  purchased  for  the  account  of  Rlch- 
ter,  and  hie  testimony  as  to  what  to<A  place 
at  the  beginning  of  the  course  of  dealing 
18  so  Indefinite  and  uncertain  as  to  be  of 
little  value  npon  this  Inaulry. 

It  seemi  to  be  reasonably  certain  that  Rich- 
ter  assumed  that  the  ■nransactlon  was  a 
gambling  one  from- the  mere  fact  that  he  was 
buying  and  selling  on  margin.  This  Is  ob- 
vious from  his  own  evidence  and  that  of  Mr. 
Burgess,  wh6,  when  asked  the  plalntlfTa 
counsel  If  it  was  understood  between  him- 
self and  Rlchter  and  Poe  &  Davles  that  the 
aettlement  was  to  be  made  on  dlfiFerences 
and  that  there  was  to  be  no  actual  delivery 
of  the  stock,  answered  as  follows:  "That 
Is  the  way  we  understood  It  I  can't  say 
Mr.  Poe  and  Mr.  Davles  never  said  to  me 
that  they  vrould  not  deliver.  1  want  to  be 
perfectly  fair;  but  It  was  understood  he 
knew,  and  we  talked  the  matter  over,  that 
this  was  simply  a  margin  transaction,  but 
they  never  told  me  and  I  never  told  them— 
I  want  to  be  perfectly  fair — Mr.  Boyd;  You 
never  told  them,  or  they  never  told  you, 
what?  Witness:  I  would  never  take  the 
stuff,  end  they  never  told  me.  I  said  I  was 
simply  buying  this  on  margin.  1  said,  I 
want  to  speculate  on  margin  when  I  went 
there.  He  says  that  It  is  five  points  on  stock 
and  three  cents  a  bushel  on  wheat.  I  never 
took  a  turn  on  cotton,  so  I  do  not  know  what 
that  was."   It  is  settled  by  all  the  aathorl- 


tles  tbat  a  nwadaflve  tnmsaction  for  the 
purchase  and  sale  at  stodc  on  margin  does 
not  eomrtltiite  gambling.  Dryden,  Adm'r,  t. 
Zell  &  Herceret,  IM  Md.  845.  6S  AO.  88; 
Blcbsrdsan  t.  Shaw,  SBpn. 

2.  Nor  do  we  find  solBclent  evldflnoe  of  an 
agrsemeitf  on  the  part  of  tiiS  apptflees  to 
carry  Hbe  stock  until  It  should  decUne  to 
$45  per  share.  Tben  Is  no  written  evtdoice 
of  soGih  an  agreanent,  and  It  would  have  been 
a  most  unwiw  and  Imjwovidfflit  contract  for 
th«D  to  have  made^  as  It  m^fat  have  lied  up 
indefinitely  the  money  Invested  by  titem  In  the 
purchase  ^  the  atodc.  The  court  oo^t  not 
to  be  too  ready  to  beltove  tbey  wonld  do  sodi 
a  fooUSh-  thing.  It  Is  tme  that  bottt  Mr.  and 
Mrs.  Blchter  testify  that  Mr.  Poe  did  so 
agree;  hut  this  he  posItlTdy  denies;  and 
the  drcnmstanceo  attending  the  execution  of 
the  mortgage  and  the  delivery  of  the  Instxu- 
ment  ot  writing  marked  **PlaIntlfrs  Exhibit 
Na  8"  strongly  support  bis  denial.  The 
redtal  In  that  exhibit  tbat  Blchter  had  re- 
quested Ihe  ai^Uees  to  carry  the  etoA.  on 
margin  until  It  should  readi  a  certain  mar^ 
ket  price  evidently  refers  to  the  stodc  loss 
order  at  45  which  he  gave  to  the  appellees 
oh  the  day  the  mortgage  was  delivered,  and 
does  not  imply,  nor  was  It  Intoided  to  mean, 
that  they  were  unconditionally  bound  to 
carry  the  stock  for  that  figure. 

A  stop  order  Is  a  direction  ^ven  by  the 
purchaser  to  thd  broker  to  the  ^ect  that 
If  the  stock  touches  the  price  named  In  the 
order,  while  it  is  being  held,  the  broker  shall 
sell  it  at  the  best  available  price ;  but  It  does 
not  Impose  an  obligation  upon  the  broker  to 
hold  It  until  It  reaches  that  prica  It  Is  a 
measure  of  protection  which  the  purchaser 
provides  for  himself  against  loss  beyond  a 
certain  point  in  a  fluctuating  market  We 
think  it  most  probable  that  -the  claim  that 
there  existed  a  contract  such  as  that  set 
np  In  the  bill  grew  out  of  misconception,  or 
ml8underetan<Ung  ot  the  meaidng  and  effect 
of  that  order. 

The  appellante  having  failed  to  sustain 
either  of  the  grounds  of  relief  alleged  tn  the 
bill,  the  decree  appealed  against  will  be  af- 
firmed. We  are  not,  however,  to  be  under- 
stood as  deciding  that  the  breach  of  the  con- 
tract alleged  would,  under  the  facte  In  this 
case,  assuming  the  contract  to  have  been 
proved,  have  entitled  the  appellante  to  the 
relief  prayed  for. 

Dea%e  afltoued,  with  costs. 


HINCHMAN  et  al.  v.  JOHNSON  et  aL 

(Court  of  Appeals  of  Maryland.    Nov.  14, 

1908.) 

1.  SET-OtF    AKP    GOUHTEBOLAnC    Q    27*)  — 

Cunts  AsisiNo  Out  or  Samx  Conruor  oa 

Tbanbaction. 

In  order  to  eonetitnte  a  good  defense  by 
way  of  recoapment,  the  cross-dalm  must  arise 
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out  of  or  In  Hiaa  way  1w  ecnneeted  with  th* 
contract  or  tmuaetion  whldi  conotltutes  ^« 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
CoaQtercIaim,  Cent.  Dig.  !S  49,  46 ;  Dec.  Dig.  { 
27.  •] 

2.  Saxbb  (I  848*)— AcTxons  roi  Pbiob— Db- 

RNmS— KBCOnPUENT. 

Defftndanta  jmrehuwd  wtittai  afree- 
ment  a  hnsker  and  sbredder  from  a  company 

S'ring  their  notes  for  the  price.  Thereafter 
secured  an  extenaion,  civinx  their  notes  to 

filaintiffs,  the  company's  i^ents,  and  sabaeiiiient- 
y  renewed  them,  and  alao  paid  cash  mi  account, 
tmt  said  nothing  about  their  claim  that  plain- 
tifib  had  agreed  that  a  pea-hallfng  attachment 
vould  be  famished  if  desired,  thourh  some  eight 
months  had  elapsed  since  they  clumed  to  have 
giren  notice  to  have  the  hullw  attached^  Held, 
that  defendants  could  not  in  an  action  on  the 
notes  after  two  yeara  recoup  for  the  failure  to 
famish  the  holler. 

[Ed.  Note^For  other  cum.  wt&  Salea,  Cent. 
D^.  I  97S;  De&  Dig.  1  8tt>] 

Appeal  tnm  Circuit  Court,  Harford  Conn- 
tr;  Geo.  Ia  Tan  Bibber,  Judged 

Aetimi  by  Otbo  N.  Johnson  and  otlieiii 
against  Wlllard  N.  Hlnchman  mod  othon. 
Jndgnaent  for  plalntlffa,  uid  defendants  ap- 
peal. AfiOrmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
PBABCB,  8CHMUCEKB,  BUBKB.  THOM- 
AS, WORTHINOTON.  and  HENBT,  J3. 

John  8.  Toung,  for  appellanta.  Philip  A. 
Close  and  Fred  B.  Wlillama,  for  appellees. 

BOYD,  C.  J.  The  declaration  In  this  case 
contains  seven  common  counta,  and  three 
special  counts  or  promissory  notes  given  by 
the  appellants  to  the  app^lees  for  $1,100, 
f22a  and  $212,  respectively.  The  defendants 
(apiwllants)  filed  general  Issue  pleas  and  also 
cme  of  set-otf;  the  set-oft  tielng  for  money 
alleged  to  be  due  by  the  plaintiffs  to  the  de- 
fendants for  some  wood  sold  to  them.  As  the 
granted  prayers,  both  of  tlw  plaintiffs  and 
defendants,  submitted  that  question  to  the 
Jnry,  it  will  be  unnecessary  to  refer  further 
to  the  set-off.  The  main  question  before  us 
arises  by  reason  of  a  claim  of  the  defendants 
for  recoupment  under  the  following  circnm* 
stances:  The  appellees  were  the  local  agents 
at  Ferryman,  Md.,  of  the  International  Har- 
vester Company  of  America,  and  through  a 
salesman  sold  to  the  appellants  In  September, 
1903,  a  McGormlck  hneker  and  shredder,  with 
cutter  head;  the  order  providing  that  the 
purchasers  were  to  give  notes  payable  to  the 
order  of  the  company  for  $162  due  November 
1.  1903,  and  $163  due  November  1,  1904. 
"When  the  notes  were  given,  the  defendants 
desired  longer  credits  than  the  contract  pro- 
Tided  for,  which  the  appellees  agreed  to  al- 
low, and  guaranteed  that  the  (diange  would 
be  accepted  the  company,  or,  If  not,  they 
would  take  the  notes  tip  tbemselves.  It  re- 
sulted In  the  appellants  giving  two  notes, 
each  for  $100.  dated  October  19,  1903,  and 
payable  on  November  1,  1904,  and  Novem- 


ber  1,  1005,  respectlvdy;  the  difference  be- 
tween the  sum  of  those  notes  and  the  contract 
price  not  l>elng  explained  In  the  record. 

The  appellants  contend  that,  when  they 
purchased  the  busker  and  shredder,  O.  M. 
Johnson,  one  of  the  appellees,  agreed  to  fur- 
nish and  deliver  a  pea-hulling  attachment, 
to  put  It  on  the  machine  and  fix  It  In  running 
order.  If  notice  was  given  to  him  to  do  sOr 
and  that  W.  H.  Hlnchman  gave  him  notice  to 
do  BO  in  tbe  fall  of  1904  (over  a  year  after 
the  sale  of  the  busker  and  shredder),  but  It 
was  never  famished.  They  claim  that,  by 
reason  of  tlie  failure  of  the  appellees  to  fur- 
nish the  pea-hulling  attachment,  they  lost 
a  large  number  of  bushels  of  cowpeas,  which 
they  had  reservhd  for  seed,  and  they  sought 
to  recoup  to  the  extent  of  that  loss.  The  ap- 
pellants had  large  dealings  with  the  appellees, 
and  on  June  22,  1900,  they  gave  them  their 
note  for  $1,359.33,  which  Included  the  first 
note  due  for  the  hosker  and  shredder  which 
the  company  had  assigned  to  the  appellees. 
That  note  was  reduced  and  renewed  in  part 
from  time  to  time,  and  the  one  for  $1,100 
sued  on  is  for  the  balance  still  due  on  it 
Included  In  the  note  for  ^12.63  is  the  otber 
note  given  to  tbe  harvester  company,  which 
was  also  taken  up  by  the  appellees.  It  Is  at 
least  doubtful,  to  say  tbe  least,  whether  the 
claim  of  tbe  appellants  could  properly  be 
allowed  by  way  of  recoupment  The  pur- 
chase of  the  hiuker  and  shredder  was  from 
the  International  Harvester  Company,  and 
the  original  notes  given  for  tbe  purchase 
money,  which  were  afterwards  included  with- 
in tbe  notes  sued  on,  were  payable  to  that 
company.  The  order  for  tbe  busker  and 
shredder  was  in  writing,  and  there  is  not  only 
nothing  in  It  In  reference  to  the  pea-hulling 
attadiment,  but  the  terms  of  tbe  order  for- 
bid changes  by  such  agents  as  the  appellees 
were,  unless  approved  by  the  company  or  its 
general  agent,  of  which  tliere  is  no  evidence. 
It  would  seem,  therefore,  that  tbe  agreement 
with  reference  to  the  pea-hulling  attachment 
was  with  the  aiv>elleee,  and  not  with  the 
company.  If  that  be  so.  It  Is  difficult  to  un- 
derstand how  the  defendants  could  recoup 
against  the  dalm  for  purchase  money  for  the 
busker  and  shredder,  as  the  sales  of  that  and 
of  tbe  pea-hulling  attachment  can  scarcely 
be  said  to  be  the  same  transaction,  when  one 
contract  was  with  tbe  company  and  the  other 
with  the  appellees.  In  order  to  constitute  a 
good  defense  by  way  of  recoupment,  the 
croea -claim  must  arise  ont  of,  or  in  some  way 
be  connected  with,  the  contract  or  transaction 
which  constitutes  the  cause  of  action.  1  Poe, 
S  61S;  State  v.  B.  ft  O.  R.  R.  Co.,  34  Md.  S44. 
If  tbe  suit  for  the  purchase  money  had  been 
brought  by  the  liarvester  company,  there 
could  have  been  no  defense  by  way  of  re- 
coupment on  account  of  the  pea-hulling  at- 
tachment, unless  It  had  contracted  to  furnish 
it.  which  tbe  evidence  does  not  show,  and. 
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that  belDg  so,  can  It  be  said  that  the  suit  by 
the  assignees  of  the  company  for  the  pur- 
chase money  for  the  hueker  and  shredder  Is 
on  the  same  transaction  as  the  sale  of  the 
pea-bnlUng  attachment  made  by  the  appel- 
lees? In  one  Instance  the  appellees  were 
agents  of  the  company,  In  the  other  they  acted 
for  themeelres,  and  it  wonid  be  carrying  the 
doctrine  of  recoupment  very  far  to  allow  It 
nnder  the  circmnstances  of  this  case.  But, 
if  we  do  concede  that  the  daim  of  the  defend- 
ants was  snfflciently  connected  with  the  sale 
of  the  busker  and  shredder  to  permit  them 
to  recoup,  and  passing  over  the  further  ques- 
tion whether  the  damages  claimed  are  of  a 
character  to  be  allowed  by  way  of  recoup- 
ment, nnder  the  general  Issue  plea,  we  are  of 
the  opinion  that  it  cannot  be  allowed  by  rea- 
son of  the  conduct  of  the  appellants,  and,  as 
that  was  the  question  argued  and  the  ground 
apparently  relied  on  by  the  court  beloir,  we 
will  base  our  decision  on  that. 

The  appellants  cannot  now  In  good  faith 
question  these  notes.  They  not  only  gave 
their  note  for  an  amount  which  Included  the 
first  one  given  for  the  busker  and  shredder 
eight  or  nine  months  after  they  claim  they 
ordered  the  pea-hulling  attachment,  hut  they 
paid  considerably  more  than  the  first  one  for 
the  pnrchase  money,  renewed  the  balance 
from  time  to  time  and  as  late  as  October  24, 
1906,  sent  a  check  for  $100  and  a  new  note 
for  $1,000  to  the  appellees  to  take  up  the  one 
for  $1,100,  which  the  ai^Ilees,  however,  de- 
clined to  accept  without  security.  They  al- 
so sent  a  renewal  for  the  one  for  $212.63, 
which  was  not  accepted.  It  was  not  until 
Just  before  this  suit  was  brought,  and  after 
the  appellees  had  refused  to  accept  the  re- 
newals, that  the  appellants  set  up  the  claim 
for  damages  which  they  now  seek  to  have 
allowed  against  the  notes.  In  Adler  v.  Rob- 
ert Portner  Brewing  Co.,  65  Md.  27,  2  Atl. 
918,  this  court  announced  a  rule  which  Is  so 
conclusive  of  this  question  that  we  will  quote 
from  it  at  some  length.  After  referring  to 
another  branch  of  the  case,  the  conrt  spoke 
of  a  number  of  facts,  Including  the  giving  of 
notes  for  the  purchase  money  after  the  de- 
fendant had  possession  of  the  machine  In 
question  for  about  eight  months,  and  then 
said:  "If  there  was  a  breach  of  warranty, 
he  knew  It  at  that  time,  or,  at  least,  he  had 
the  most  ample  opportunity  of  ascertaining  It 
After  eight  months  he  seeks  to  obtain  a  fur- 
ther credit  by  giving  notes.  Some  signifi- 
cance must  be  attributed  to  the  giving  of  a 
note.  In  good  faith  it  imports  that  the 
maker  will  pay  It  at  maturity.  If  the  de- 
fendant did  not  intend  to  pay  these  notes 
because  of  some  matter  which  had  occur- 
red, or  if  be  Intended  to  refuse  payment  in 
some  contingency  which  be  did  not  make 
known  to  his  creditor,  In  either  of  these 
cases  he  was  contemplating  a  fraud.  We 
can  give  to  the  defendant's  conduct  no  In- 
ter^etatton  consistent  with  good  falUi,  «• 


cept  that  he  had  no  pnriKMe  of  refusing  to 
pay  these'  notes  at  maturity.  This  clearly  hD- 
plied  that  he  would  make  no  objections  to  ttii 
amount  claimed  to  be  dne  as  the  punduse 
money  of  the  machine.  After  this  the  de- 
fense arising  from  an  alleged  breach  of  war- 
ran^,  or  from  any  other  cause,  could  not  la 
good  foltb  be  set  up  in  bar  of  a  suit  on  this 
account  We  think,  therefore,  that  the  court 
would  have  been  Juatifled  In  refwlog  to  sub- 
mit such  question  to  tba  Jury."  In  that  case 
the  purdiaser  gave  the  sdler  his  note  after 
having  had  possession  of  the  machine  for 
about  eight  months,  while  in  this  case  the 
note  tot  $1,809.88  wu  glvm  to  the  appellees 
nearly-  a  year  after  the  defendants  claim  tb^ 
gave  notice  to  have  the  pea  huller  delivered, 
tlien  renewed  It  In  part  frpm  time  to  time, 
and  two  yearn  attet  the  alleged  notice  adced 
fbr  farther  renemUa  of  that  note  and  the  one 
which  Included  the  oth»  of  the  two  notes 
given  to  the  company  for  the  pnrchase  money. 

The  appellants  do  not  rely  on  a  breach  of 
warrant,  but  they  do  rely  on  an  alleged 
breach  of  contract,  for  the  damages  which 
they  now  seek  to  recoup  against  the  notes, 
and  It  will  be  observed  that  in  the  Adler 
Case  the  lai^^uge  used  is:  "After  this  the 
defense  arising  from  an  alleged  breadi  of 
warranty,  or  from  any  other  cause,  could  not 
in  good  faith  be  set  np  in  bar  of  a  suit  od 
this  account"  The  <q>lnlon  concluded  by  say- 
ing that  the  instruction  given  by  the  court 
proposed  the  true  Inquiry  to  the  Jury.  That 
was  as  follows:  "If  the  Jury  find  that  after 
the  delivery  of  the  machinery,  and  after  the 
expiration  of  a  sufficient  time  to  have  be- 
come acquainted  with  Its  condition  and  qual- 
ity, the  defendant  asked  for  an  extension  of 
time,  and  promised  to  pay  the  claim,  the 
plaintiff  is  entitled  to  recover."  In  the  case 
of  Walker  v.  Pue,  S7  Md.  155,  the  same  prin- 
ciple was  In  effect  announced.  That  was  a 
suit  on  a  promissory  note  given  for  the  pur- 
chase price  of  some  fertilizer,  called  "Eure- 
ka," and  the  defendant  claimed  that  there 
was  a  warranty  that  the  Eureka  "would  keep 
up  to  its  former  standard  in  analysis  and 
preparation  for  drilling";  the  defendant  hav- 
ing previously  used  that  fertilizer.  About  a 
month  after  the  Eureka  was  delivered,  atwl 
when  the  defendant  knew  that  it  "was  damp 
and  filthy,  and  consequently  difficult  to  drill," 
he  gave  a  note  for  the  purchase  money  with- 
out saying  any  thing  alraut  the  condition  of 
the  fertilizer.  The  next  summer  he  asked 
Walker,  the  company's  agoit,  not  to  let  the 
note  go  to  protest,  and  applied  for  an  exten- 
sion of  time  for  payment  Walker  told  him 
he  would  arrange  so  that  the  note  would  not 
be  protested,  but  that  he  must  apply  to  the 
company  for  an  extension  of  time.  Accord- 
ingly a  year  after  he  gave  the  note  Pue  wrote 
to  tiie  president  of  the  company  stating  that 
he  could  not  meet  It  at  maturl^,  owing  to  a 
hall  storm  which  had  destroyed  bis  wheat 
cn^  and  but  fw  that  It  woold  have  beoi 
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paid.  He  teBUfted  ttint  he  knew  the  bad  con- 
dltloiL  ot  tbe  fertilizer  when  he  gave  the  note, 
bnt  made  no  objection  to  slgnliv  It  and  In- 
tenOed  to  pay  It.  but  made  op  bis  mind  not 
to  do  BO  when  Walker  refuaed  an  aUer  of 
compromlae. 

Tbe  court  held  that  certain  prayers  of 
tbe  plaintiff  (Walker)  should  have  been 
granted,  Indndlng  tbe  eighth,  which  was 
as  follows:  "If  ttie  Jury  bellera  from  the 
erldence  that  after  tbe  defendant  had  ascer- 
tained the  actual  drillable  condition  of  the 
Enrcka  ddlrered.  If  they  shall  And  such  de- 
llTety,  and  after  he  had  also  ascertained  the 
resolt  <tf  the  appllcatltm  of  the  Eureka  so  de- 
Hrered  to  hia  land,  be  made  an  ecprese  prom- 
ise to  pay  tbe  note  sued  upon  in  this  case. 
tbea  tbey  must  find  for  ttie  plaintiff,  evea  al- 
tiMiiigfa  thciy  believe  tbe  defendant  received  no 
ben^t  from  the  use  of  the  said  Stareka." 
Those  cases  fully  sustain  the  court  below  in 
granting  tbe  plaintiff's  second  prayer  that: 
"Under  the  pleadings  and  evidence  In  this 
case,  the  defoidanta  are  not  entitled  to  re- 
coup from  the  ^alntlffa  tlw  alleged  damage 
resulting  from  tbe  failure  of  the  defendant 
to  rective  the  cow-pea  huUer  referred  to  In 
the  erldence,"  and.  that  being  so,  the  omis- 
sion to  submit  that  question  in  the  plalntUTs 
first  prayer  was  proper.  Of  course,  it  was 
not  Intended  in  the  cases  above  citol,  or  by 
the  court  below  In  this  case,  to  bold  that 
merely  giving  a  note  for  purchase  money  or  a 
renewal  of  one  will  under  all  circumstances 
be  a  waiver  of  a  breach  of  warranty  or 
breach  of  contract.  Sometimes  a  purchaser 
cannot  well  avoid  giving  a  note,  or  obtaining 
a  renewal  of  It.  but  when  purchasers  act  as 
these  did,  and  never  Intimate  that  they  have 
any  ground  for  damages  for  an  alleged  fail- 
ure to  comply  with  the  contract  until  about 
two  years  after  the  alleged  breach,  having 
In  tbe  meantime  done  acta  which  were  utter- 
ly IncoiulBtent  with  good  faith  and  fair  deal- 
ings. If  they  then  believed  they  had  the  right 
to  reduce  tbe  note  by  a  claim  for  damages, 
and  intended  to  assert  that  right,  but  did  not 
tell  tbe  appellees.  It  would  encourage  fraud 
and  unfair  dealings  to  permit  such  a  defense 
to  notes  which  were  given  without  objection, 
which  had  been  paid  in  part  and  the  balance 
from  time  to  time  renewed,  and  which  the 
makers  still  sought  to  renew  two  weeks  be- 
fore this  suit  was  brought.  Promissory  notes 
would  be  of  little  value  If  tbe  makers  are  to 
be  left  free  to  tbas  repudiate  them,  in  whole 
or  in  part,  under  such  circumstances  as  are 
shown  In  this  record,  and  we  are  of  opinion 
that  tbe  defendants  must  be  held  to  bare 
waived  their  right  to  recoup  these  damages 
from  the  purchase  money  If  It  ever  existed. 

9o,  without  deeming  It  necessary  to  say 
more  In  reference  to  the  rulings  on  tbe  pray- 
ers which  were  excepted  to,  and  there  are  no 
other  exceptl<Hi8,  we  will  affirm  the  Judgment 

Judgment  afflrmed.  the  appellants  to  pay 
tbe  costs  above  and  below. 


WXLUAR  T.  NAOLE. 

WILLIAB  V.  MAOLB  et  al. 
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(Court  of  Appeals  of  Maryland.   Dec.  4,  1908.) 

1.  CONTBACTS  (S  280*>--PEBrOBHANC&~ScrFI- 

cuNCT—ABCHiTEcrs— Making  Plans. 
An  architect  employed  to  prepare  plans  and 
qMClficatloDs  for  a  building  to  cost  a  specified 
sum  cannot  recover  compensation  for  hia  serv- 
ices where  the  building  cannot  be  erected  except 
at  a  cost  nuterlally  In  excess  of  the  amount 
spedfled. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  f  12B8;  Dec.  Dig.  i  280.*] 

2.  CONTHACTS  ({  823*)— SBBVICES  OF  ABOHI- 

TECTS— Question  fob  Juby. 

In  an  action  by  architects  for  comi>enBa- 
tion,  the  question  whether  plaintiffs'  estimate 
was  reasonably  near  the  cost  of  the  building  is 
for  the  jury,  unless  the  question  is  to  be  deter- 
mined from  a  cODStructlon  of  the  provisions  of 
a  written  contract  of  employment. 

[Ed,  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  I  1545 :  Dec.  Dig.  f  323.*] 

3.  Trial  (g  296*)— Instbuctions  —  Ebbobs — 
Cube  bt  Subsequent  Inbtbdction. 

In  an  action  by  architects  for  compensa- 
tion, an  erroneous  instruction  given  at  tne  re- 
quest of  plaintiffs  that  plalDtiffa  were  entitled 
to  recover  if  they  prepared  the  plans  and  epeci- 
flcationa  for  defendant;  unless  It  was  "distinctly 
understood  and  agreed  by  plaintiffs"  that 
they  ahould  receive  no  compensation  if  the  cost 
of  the  building  proved  to  be  more  than  their  es- 
timate, was  not  cured  by  an  instmction  given 
at  the  request  of  defendant  that  if  plaintiffs  un- 
dertook to  prepare  plans  and  specifications  for 
the  building  to  cost  not  over  a  certain  sum,  and 
that  the  lowest  bid  received  was  for  a  sum 

freatly  in  excess  of  the  estimate,  the  jury  must 
nd  fer  defendant,  since  the  instructions  were 
contradictory,  and  it  could  not  be  said  which 
instruction  the  jury  observed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  705-718;  Dec.  Dig.  |  296.*] 

4.  TaiAL  (§  260*)— iNBTBUCTtONS— REQUEatS— 

Instbuctions  Albeaot  Given. 

A  party  cannot  complain  of  tbe  refussl  of 
a  requested  instnictUm  substanUally  covered  by 
the  charge  as  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  651-699;  Dea  Dig.  |  S60.*] 

5.  OONTBACTS  (I  SS3*)— flEBVIOKB  OT  ABOHI- 

tectb  —  Acrrion  roB  CoifpENSAXioif  —  Iiv- 

ffTBUCnONS. 

In  an  action  by  architects  for  compensa- 
tion, an  instruction,  requested  by  defendant, 
that  If  there  was  an  understanding  or  agree- 
ment between  plaintiffs  and  defendant  that  the 
services  should  not  be  paid  for  unless  the  bulld- 
iDg  could  be  erected  according  to  the  plans  and 
apeciOcations  for  a  sum  not  exceeding  a  speci- 
fied amount,  plaintiff  could  not  recover,  was 
properly  refused,  since  it  failed  to  submit  to 
the  Jury  the  question  whether  the  building  could 
be  erected  for  the  sum  stated. 

[Ed.  Note.- For  other  cases,  see  Contracts, 
Dec.  Dig.  {  853.*] 

6.  CoUBTS    (8    189^— MUHIOIPAL    CotJBTS  — 

Baltimobe  Citt  FBAonoi  Act— Effboi  or 
Placing  Cask  on  Tbiai.  Docket. 

Where  defendant  appears  in  an  action  com- 
menced under  the  practice  act  of  Baltimore  city, 
and  complies  with  tbe  requirements  ot  tbe  stat- 
ute, and  the  case  is  jdaced  on  the  trial  docket, 
plaintiff  is  not  confined  to  the  cause  of  action 
originally  filed  with  tbe  declaration,  and  neither 
party  is  bound  or  prejudiced  by  the  affidavits 
ori^nally  made  under  the  practice  act  except 
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•0  far  u  micb  affldavltB  may  stzengthm  or 
weaken  th<  other  tettinunir  of  the  affianta. 

[Ed.  Note.— For  other  caeeB^  see  Conrt%  Dec. 
Dig.  I  18».*] 

-  Appeal  from  8t^>erlor  Court  of  Baltimore 
Qty ;  Ttaofl.  Ireland  Blllott,  Jads& 

ActlMi  1^  Qeorge  A.  Nagle  and  otherB 
against  Harry  D.  Wllllar.  From  s  jndgment 
for  plaJntlflb,  defendant  appeals.  Berersed, 
and  new  trial  granted. 

Argaed  before  BOTD,  0.  J.,  and  BBIS- 
GOB,  BCRKB^  WOBTHINGTON,  THOMAS, 
and  HENRT,  JJ, 

Armstrong  Thomas,  for  appellant  Wil- 
liam F.  Johnson,  Jr.»  and  John  E.  Semmes, 
Jr^  for  appellees. 

BOTD,  O.  J.  The  appellees,  who  are  ar- 
chitects, sued  the  appellant  on  an  account 
which  reads  as  follows:  "To  architectural 
services  rendered  In  preparing  working  draw- 
ings and  specifications  from  January  to 
March,  1906,  for  apartment  house  at  the 
northeast  comer  of  Charts  and  Read  streets. 
Two  and  one-half  per  cent  on  lowest  esti- 
mate—$125,000.00— $3,126.00."  They  obtain- 
ed a  verdict  for  $2,075,  and  the  questions 
arising  on  this  appeal  are  on  the  exceptions 
to  the  rulings  of  the  lower  court  In  granting 
the  plaintiffs'  first  and  In  rejecting  the  de- 
fendant's second  prayer.  The  defendant  con- 
tends that  the  plaintiffs  undertook  to  prepare 
plans  for  a  building,  the  cost  of  which  would 
not  exceed  $90,000;  one  line  of  the  defense 
being  that  the  work  was  undertaken  by  the 
plaintiffs  under  an  implied  condition  that 
they  were  to  ireceive  no  compensation  for 
their  services  unless  a  building  could  be 
erected  according  to  the  plans  prepared  by 
them  for  a  sum  not  to  exceed  that  amonnt, 
and  another  being  that  there  was  an  express 
agreement  to  that  effect.  The  teBtimony  of- 
fered by  the  respective  parties  is  conflicting; 
the  plaintiffs  denying  that  there  was  such 
an  underEtanding  or  agreement,  either  ex- 
press or  Implied,  while  the  defendant  offered 
some  evidence  tending  to  snstala  both  of  bis 
defenses. 

By  the  plaintiffs'  first  prayer  the  Jury  was 
Instructed  that  "if  they  find  that  the  plain- 
tiffs are  architects,  and  the  defendant  em- 
ployed them  to  prepare  plans  and  specifica- 
tions for  a  building  to  be  erected  on  the  lot 
on  the  comer  of  Charles  and  Bead  streets 
owned  in  pert  by  the  defendant,  and  they 
further  find  that  the  plaintiffs  did  prepare 
such  plans  and  specifications,  then  the  plain- 
tiffs are  entitled  to  recover,  unless  the  Jury 
find  tbat  it  was  distinctly  understood  and 
agreed  by  the  plaintiffs  that  they  should  not 
be  entitled  to  receive  any  compensation  for 
their  services  unless  the  building  to  be  con- 
stmcted  under  their  plans  would  cost  less 
than  a  certain  sum  of  money,  and  that  the 
same  could  not  be  built  for  the  sum  of  money 
so  Q>eclfled."  The  qualification  of  the  prayer, 


"unless  the  Jury  find  that  It  was  distinctly 
understood  and  agreed  by  the  plaintiffs," 
etc.,  Is  what  is  complained  of  by  the  appel- 
lant, as  he  contends  that  was  not  a  proper 
statement  of  the  law,  and  that,  even  If  It  be 
conceded  that  It  did  sufficiently  Instruct  the 
Jury  as  to  one  of  the  defenses.  It  Ignored 
the  other,  and  hence  there  was  reversible 
error.  There  would  seem  to  be  no  doubt  that 
the  prayer  Is  not  sustained  by  the  authori- 
ties, if  we  are  confined  to  It  alone.  If  an 
architect  be  employed  to  prepnre  plans  for 
a  house  to  cost  not  more  than  $S,000,  he  can- 
not under  that  employment  recover  for  a 
house  which  would  cost  $10,000?  The  latter 
might  be  of  no  use  whatever  to  the  employ- 
er, for  he  might  not  be  financially  able  to 
erect  a  house  at  such  cost,  or,  If  he  was,  he 
might  not  be  desirous  of  doing  so.  A  dis- 
honest architect  could  easily  Impose  on  his 
clients  If  su6h  were  the  law.  Indeed,  we  do 
not  understand  counsel  for  the  appellees  to 
contend  In  this  court  that  there  must  nec- 
essarily be  a  distinct  agreement  on  the  part 
of  the  architect  not  to  charge  for  his  serv- 
ices, unless  the  building  can  be  constructed 
at  a  cost  reasonably  near  the  estimate.  It 
Is  said  In  their  brief:  "It  is  conceded  that 
the  general  principle  of  law  governing  the 
transactions  between  the  owner  and  archi- 
tect with  regard  to  the  preparation  of  plans 
and  specifications  for  a  building  is  that.  If 
the  architect  makes  an  estimate  of  the  cost 
of  the  building,  he  is  not  entitled  to  bis  fee, 
unless  the  building  be  constracted  at  a  cost 
reasonably  near  that  estimated  or  agreed  up- 
on." In  their  brief  they  quote  from  Walt  on 
Engineering  and  Architectural  Jurisprudence, 
c.  88,  par.  860,  that :  "An'  architect  employ- 
ed to  prepare  plans  and  specifications  of  a 
building  and  furnish  an  estimate  of  the  proI>- 
able  cost  la  not  upon  snbmttting  the  same  en- 
titled to  his  fees  unless  the  building  can  be 
erected  at  a  cost  reasonably  approximating 
that  stated  In  such  estimate."  They  also  quot- 
ed from  6  Cyc.  80,  that  "a  person  employed  as 
an  architect  to  furnish  a  plan  is  entitled  to 
remuneration  therefor.  If  made  In  accordance 
with  the  directions  of  the  owner;  but  be 
cannot  recover  where  the  owner  stipulates 
that  the  plan  should  be  for  a  building  not 
to  cost  over  a  specified  amount,  If  tbe  plans 
made  are  for  a  building  exceeding  that  sum." 
Tbe  law  as  stated  by  the  appellees,  does  not 
materially  differ  from  that  contended  for  by 
the  appellant,  who  also  relies  in  part  oa  6 
Cyc.  30,  and  some  of  the  cases  cited  tbe 
appellees.  If  the  cost  of  erecting  a  building 
is  "reasonably  near"  or  "reasonably  approxi- 
mates" (as  some  of  tbe  authorities  express  It) 
that  stated  in  the  estimate  or  understanding 
of  tbe  parties,  the  owner  might  very  prop- 
erly be  held  liable,  certainly  in  many  cases, 
for  he  knows  or  as  a  man  of  ordinary  in- 
telligence may  be  presumed  to  know  that 
there  may  be  some  slight  variance  between 
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tbe  ttrtimate  and  tAe  actual  coat  of  tbe  balld- 
tng.  Feltbam  t.  Sbarih  1»  Oa.  260,  2S  S.  B. 
619;  Nelson  r.  Spotmer.  2  Foater  ft  Fin> 
luon,  618;  Waft  m  Eng.  and  Ardi.  Jnrls., 
BDpra.  Ordinarily  that  qneatltm  alurald  be 
nbmltted  to  the  Jury,  unless  tbere  be  a  wrlt- 
tm  contract  wtalcfa  haa  to  be  entlxely  con- 
■trned  tbe  coort  and  bas  no  provision  In 
It  whicb  sbould  be  submitted  to  tbo  Jury,  but 
In  a  case  like  this,  where  It  was  contended 
that  tbe  building  to  be  erected  was  not  to 
ecceed  ^JQOO,  while  the  lowest  bid  was 
1126.000,  tbe  court  could  declare  as  a  matter 
of  law  that  the  estimate  did  not  reasonably 
ipproxlmate  the  cost,  which  the  lower  court 
In  effect  dtd  In  grantlDg  the  defendanfa  first 
And  tblzd  prayers.  In  addition  to  the  an- 
thorltiea  above  referred  to,  see  2  Ant  &  Eng. 
Bncy.  of  Law,  S18,  Maack  v.  Schneider,  S7 
ito.  App.  431,  Wees  V.  Warren^  72  Mo.  App. 
444,  A*  8t  M.  B.  Otaurch  r.  Oamse^,  66 
ni.  182,  Hall  T.  Los  Angeles  74  Gal.  002, 
16  Paa  818.  Smith  v.  Dlckey»  74  Tex.  61,  11 
8.  W.  1049,  and  1  Hudson  on  Bldg.  70,  al- 
though some  of  them  do  not  discuss  tbe 
question  fully. 

While  tbe  court  below  seems  to  have  adopt- 
€d  the  doctrine  announced  by  the  antboritlea. 
it  must  have  either  overlof^ed  tbe  effect  of 
the  language  maed  in  tbe  plaintiffs'  prayer, 
or  concluded  that  tbe  defendant's  first  and 
third  prayers  sufficiently  modified  It  It  Is 
contended  by  the  appellees  that  tbe  latter 
are  not  In  conflict  with  tbeir  first,  but  con- 
stitute merely  a  modification  or  qualification 
of  tbe  law  announced  In  It.  But  is  that  cor- 
rect? It  Is  true  that  tbis  court  bas  decided 
In  a  number  of  cases  that  a  defect  in  a  prayer 
wbtcb  by  Itself  might  be  objectionable  may 
be  cored  by  others  which  are  granted,  but  are 
tbrwe  cases  applicable  to  this?  Compare  for 
example  the  defendant's  third  prayer  wltb 
tbe  plaintiffs*  first.  It  Instructed  tbe  Jury 
that  if  tbey  found  that  "the  plaintiffs  under- 
took to  prepare  plans  and  speclficatlona  for 
A  bQlIdlng  to  be  erected  In  Baltimore  city  to 
cost  not  over  $80,000,  and  that  the  plaintiffs 
prepared  plans  and  specifications  for  such 
building  and  requested  bids  thereon,  and 
that  tbe  lowest  bid  received  was  $125,000. 
then  their  verdict  must  be  for  the  defendant" 
That  is  not  a  mere  modification  of  the  plain- 
tiffs* prayer,  but  It  is  in  direct  conflict  with 
It  In  tbe  one  it  was  said  the  plaintiffs  conld 
recover  "unless  the  Jury  find  that  It  was  dis- 
tinctly understood  and  agreed  by  tbe  plain- 
tiffs that  tbey  should  not  be  entitled  to  re- 
ceive aoy  comi>en8atIon  for  their  services." 
etc. ;  while  In  the  other  tbe  Jury  was  instruct- 
ed. In  sulMtance,  that  It  was  not  necessary 
that  there  be  such  understanding  and  agree- 
ment, for  that  Is  the  effect  of  both  of  the  de- 
fendant*s  prayers  which  were  granted.  In 
other  words,  It  was  not  necessary.  In  order  to 
defeat  recovery  by  the  plaintlfl^  for  the  Jury 
to  find  an  exi»ess  agreemoit  on  the  subject ; 
but,  if  they  found  that  the  plaintiffs  were 


employed  to  prepare  plans  fbr  a  building  not 
to  cost  over  190,000  and  fnmtshed  them  for 
a  buUdlng  which  would  cost  at  least  $1^,000. 
the  plalntllBi  could  not  recover,  yet  tbe  quali- 
fication In  the  plaintiffs'  prayer  was  oufined 
entirely  to  the  one  defense.  When  then  tbe 
jury  retired  to  their  room  with  these  cwh 
fllctlng  Instructions,  what  were  they  ta  do? 
If  they  would  first  read  the  plalntUb'  prayw, 
and  then  the  defendant's  prayers,  It  la  not 
reastmable  to  snnmse  that  tti^  would  eon- 
^ode  that  the  court  merely  intended  to  sub* 
mlt  the  quallficatl(Hu  In  tbe  alternative,  un- 
less they  found  the  express  agreement  re- 
ferred to  in  the  plalntUW  inrayw  or  the  Im- 
plied condition  In  those  of  the  defendant. 
If  It  be  said  tiiat  was  possible  or  evoi  prob- 
aUe,  we  cannot  be  certain  that  such  was  the 
case,  If  we  assume  tlie  court  so  Intmded. 
Prayers  may  be  so  drawn  that,  although  the 
one  does  not  Include  the  whole  case,  another 
does  In  such  way  as  to  avoid  the  danger  of 
misleading  the  Jury,  but  this  prayer  of  the 
plaintiffs  Instructed  the  Jury  that  If  tbey 
found  certain  facts,  which  were  not  disputed, 
tbe  plaintiffs  were  entitled  to  recover,  unless 
they  found  one  other  fact  although  there  -vras 
evidence  of  two  facts,  either  of  which  was 
sufficient  to  prevent  recovery,  but  the  court 
did  not  say  so  In  that  prayer.  If  the  Jury 
found  against  tbe  defendant  on  tbe  quallflca- 
tlon  in  the  plaintiffs'  prayer,  then  there  was 
nothing  to  do  under  It  but  find  a  verdict  for 
the  plaintiffs.  Then  when  they  took  up  tbe 
defendant's  prayers,  or  either  of  them,  they 
would  see,  In  tbe  first  place,  that  tbere  were 
no  words  used  to  connect  them  with  tbe  plain- 
tiffs' prayer,  nothing  to  show  that  tbey  were 
Intended  to  submit  another  qualification  of  it, 
but  If  they  found  for  the  defendant  as  to 
tbe  facts  submitted  to  them  In  bis  prayers, 
tbey  might  well  have  thought  "It  Is  true  tbe 
court  has  Instructed  us  that  if  we  find  these 
facts  our  verdict  must  be  for  the  defendant, 
but  It  said  in  the  plaintiffs'  prayer  that  the 
plaintiffs  were  entitled  to  recover,  *unles8  it 
was  distinctly  understood  and  agreed  by  the 
plaintiffs  that  tbey  should  not  be  entitled  to 
recover  any  compensation  for  their  services 
unless  tbe  building  to  be  constructed  under 
their  plans  would  cost  less  than  a  certain 
sum  of  money,'  and  therefore,  as  we  do  not 
find  that  It  was  so  distinctly  understood  and 
agreed  by  the  plaintiffs,  we  must  find  our 
verdict  for  the  plaintiffs."  So  it  seems  to 
us  that,  if  we  assume  that  tbe  defendant*s 
prayers  were  Intended  to  be  a  further  modi- 
fication of  the  plaintiffs'  first  prayer,  they 
were  in  the  manner  submitted  calculated  to 
mislead  tbe  Jury,  and  were  in  fact  contra- 
dictory ;  the  plaintiffs'  theory  being,  as  shown 
by  the  prayer,  that  nothing  short  of  an  ex- 
press understanding  or  agreement  could  bar 
a  recovery,  while  those  of  the  defendant  pre- 
sented the  opposite  theory,  namely,  that  the 
contract  could  be  Implied  from  tbe  facts  stat- 
ed In  them.   As  was  said  of  two  conflicting 
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prayers  In  B.  &  O.  B.  R.  Co.  v.  Blocber,  27 
Md.  286:  "The  theories  of  these  prayers 
were  prima  facie  directly  opposed.  The  Jury 
could  not  without  disregarding  one  or  the 
other  come  to  any  correct  conclusion."  The 
jury  might  hare  reasoned:  "We  cannot  tell 
which  prayer  we  must  be  govemed  by,  and, 
although  we  think  the  defendant's  evidence 
sustains  the  facts  set  out  In  his  prayers,  yet, 
as  we  belieTe  the  plaintiffs  did  not  distinctly 
agree  that  they  should  only  be  entitled  to 
compensation  for  their  services  as  set  out  In 
their  prayer,  we  are  authorized  by  that  to 
find  our  verdict  for  the  plaintiffs,  and,  as 
they  did  actually  render  the  services,  they 
ou^t  to  be  paid  for  them."  We  cannot, 
therefore,  treat  the  defendant's  prayers  as 
mere  modifications  or  qualifications  of  that 
of  the  plaintiffs,  and  are  of  the  opinion  that 
there  was  reversible  error  In  granting  the 
latter. 

The  defendant's  second  prayer,  which  was 
rejected,  was:  "If  the  jury  shall  find  from 
the  evidence  that  there  was  an  understand- 
ing or  agreement  between  the  plaintiffs  and 
the  defendant  that  the  services  for  which 
suit  is  brought  should  not  be  paid  for  unless 
a  building  could  be  erected  according  to  the 
plans  and  spedflcations  prepared  by  the 
plaintiffs  for  a  sum  not  exceeding  $90,000, 
then  their  verdict  must  be  for  the  defendant" 
We  find  no  reveislble  error  In  rejecting  that 
prayer.  In  the  first  place,  that  theory  of  the 
defendant  was  so  submitted  In  the  plaintiffs' 
first  prayer  that  we  do  not  see  how  he  could 
have  been  Injured,  but,  in  addition  to  that,  It 
did  not  submit  to  the  Jury  the  question  wheth- 
er the  building  could  be  erected  for  the  sum 
stated.  We  understand  the  appellant  to  rely 
mainly  on  the  fact  that  the  account  filed  by 
the  plaintiffs  admitted  that  the  lowest  bid 
was  $126,000,  but  this  was  originally  a  suit 
under  the  practice  act  of  Baltimore  city. 
When  the  defendant  appears  in  such  action, 
and  complies  with  the  requirements  of  the 
statute,  the  case  Is  then  placed  on  the  trial 
docket,  and  Is  governed  by  the  ordinary  rules 
of  procedure  In  actions  ei  contractu.  The 
plaintiff  can  claim  anything  recoverable  un- 
der his  declaration,  and  the  defendant  can 
avail  himself  of  any  defense  or  evidence  ad- 
missible under  bla  pleas.  The  plaintiff  is  not 
confined  to  the  cause  of  action  originally  filed 
with  the  declaration,  and  he  and  the  defend- 
ant are  not  bound  or  prejudiced  by  the  affida- 
vits originally  made  under  the  practice  act, 
"except  In  so  far  as  the  respective  averments 
of  these  affidavits  may  strengthen  or  weaken 
the  other  testimony  of  the  party  making  the 
affidavits."  Councilman  v.  Towsod  Bank,  103 
Md.  469,  64  Atl.  358,  and  cases  therein  cited. 
The  prayer  ought  to  have  st^mltted  the  ques- 
tion whether  the  cost  of  the  erection  of  the 
building  would  exceed  the  sum  named. 

For  error  in  granting  the  plaintiffs*  first 
prayer,  the  jndgment  will  be  reversed. 


Judgment  reversed  and  new  trial  awarded, 
tbe  appellees  to  pay  the  costs  atrnve  and  be- 
low. 


LORD  T.  SMITH. 
(Court  of  Appeals  of  Maryland.  Dee.  9,  1008.) 

1.  Pbincipai.  and  Aobrt  (I  23*)— Bblatios 

OF  pABTIEa— EVIDBNCB. 

Evidence  held  to  show  that  complainant 
was  the  founder  and  proprietor  of  a  buainess, 
and  that  defendant  was  hla  salesman  and  con- 
fidential cleit. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  i  41 ;  Dec.  Dig.  8  23.*] 

2.  Equity  (S  65*)— Maxihs-Olkui  Hands— 
Afpucatiok  of  Buxa. 

Since  tbe  Kfasal  of  the  court  to  act  al- 
ways gives  defendant  an  unfair  advantage  ol 
complunant  contrary  to  the  real  justice  of  tbe 
case,  the  application  as  a  defense  of  the  maxim. 
"He  who  comes  into  equity  most  cona  with 
clean  bands,"  is  only  allowed  for  reasons  (tf  pub- 
lic poli<7,  as  a  weft  up<m  fraud  and  wrong- 
doing. 

[Ed.  Note.— For  other  cases,  see  Bqultj*  Gut. 
Dig.  H  185-187 ;  Dec.  Dig.  f  65.*] 

3.  EqniTT  (8  65*)— Maxihs— Olbah  HAniw— 
ApptiCATiOH  OP  Rule. 

Complainant  before  embalming  in  a  new 
buBiness  bad  givoi  up  all  his  interest  in  his 
former  business,  and  all  his  individual  property 
for  the  benefit  of  his  creditors,  which  have  yield- 
ed or  will  yield  sofficient  to  satisfy  all  his  obli- 
gations. When  starting  anew  In  a  commissioo 
business  with  other  people's  merchandise  and 
on  others*  credit,  he  opened  a  bank  account  in 
the  name  of  another  to  prevent  the  funds  from 
being  tied  up  by  attachment  proeeedingB.  BeU, 
that  he  was  not  guilty  of  sucb  fraud  towards 
bis  creditors  as  would  preclude  a  suit  by  him 
to  establish  his  right  to  tbe  business  as  against 
the  person  in  whose  name  tbe  acconnt  was  kept 
and  who  claimed  to  be  proprietor;  tbe  maxim, 
"He  who  comes  Into  equity  most  come  with 
clean  bands,"  not  applying. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  Si  185-187;  Dec.  Dig.  i  65.*) 

4.  Principal  and  Agent  (t  69*)— Natube  of 
Aqent'b  Obligation. 

An  agent  owes  to  his  principal  the  utmost 
fidelity,  and  cannot  make  any  nrofit  for  him- 
self from  tbe  business  in  which  he  is  employed, 
to  the  prlncipars  detriment. 

[Ed.  Note.— For  other  cases,  see  Prindpel 
and  Agent,  Cent.  Dig.  I  132;  Dec  IMg.  | 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Charles  El  Phelps,  Judge. 

BUI  by  Charles  W.  Lord  against  Harry  W. 
Smith  for  an  Injunction  and  accounting.  De* 
creo  of  dismissal,  and  complainant  ax^eals. 
Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  WORTHINGTON,  HEN- 
RY, and  THOMAS.  JJ. 

J.  Kemp  Bartlett  and  Wm.  S.  Bansemer, 
for  appellant  Wm.  A.  Wheat!^*  for  aivwl- 

lee. 

WORTHINGTON,  J.  The  lltlgatitm  in 
this  case  grows  out  of  a  dispute  betwe^  the 
parties  as  to  which  Is  the  proprietor  of  a  cer- 
tain brokerage  business  carried  on  In  Balti- 
more city  for  a  nomber  ot  years  past  under 
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tbe  trade  name  and  atyle  of  Gbarles  W.  Lord 

&  Co. 

Tbe  appellant  who  was  the  complainant 
below,  claims  that  the  bnalness  was  estab- 
llshed  by  him  In  1895,  and  has  ever  since 
been  condocted  by  him  as  the  sole  proprletcn', 
with  the  appellee  (the  defendant  below)  as 
bis  trusted  and  confidential  clerk  ^  while,  on 
tbe  other  hand,  tbe  appellee  contends  that 
tbe  business  was  established  in  1895  by  bim, 
and  that  It  has  ever  since  been  condacted  by 
Urn  as  sole  proprietor,  with  the  appellant 
BB  bis  clerk.  According  to  the  testimony  of 
the  parties  themselTes,  neither  of  them  was 
aware  of  the  claims  and  pretenfllons  of  the 
other  autll  the  month  of  November,  1907, 
when  a  controversy  took  place  between  them 
concerning  tbe  ownership  of  the  bnalneas, 
and  Mr.  Lord  according  to  his  testimony 
claimed  the  whole;  but,  according  to  Mr. 
Smith's  testimony,  Mr.  Lord  said  in  tbe 
course  of  that  controTersy  that  be  had  as 
mach  interest  In  the  business  as  Smith  had, 
tbat  half  of  It  was  his.  At  the  same  time 
Smith  claimed  tbat  the  whole  business  be- 
longed to  blm.  Shortly  after  this  conversa- 
tion— tbat  is  to  say,  on  December  24,  1907 — 
Mr.  Lord  filed  the  bill  of  complaint  In  tbls 
case  in  the  clrcnlt  court  for  Baltimore  city, 
setting  forth  his  claims  to  tbe  business  as 
sole  proprietor,  alleging  that  he  had  estath 
lisbed  the  business  in  early  part  of  the 
year  1895  at  21  Grant  street,  In  Baltimore 
dty,  and  bad  there  began  operations  as  a 
maiinfactnrer*a  agent  of  woodenware  and 
kindred  merchandise;  that  Harry  W.  Smith, 
the  defendant,  had  been  taken  Into  tbe  em- 
plfl7  ot  tbe  old  firm  of  Lord  ft  Robinson 
when  be  was  RboyiS  yean  of  a«e,  and  had 
continued  hi  its  anpl<7  for  many  years  until 
the  failure  of  tbat  Ann  In  1888 ;  ttiat  com- 
plainant bad  been  a  member  of  the  firm  of 
liMd  ft  Robinson  until  it  wesit  into  tbe  bands 
of  lecelTers  In  the  year  1898,  and  tbat  there 
bad  developed  toward  Smitb  an  complain- 
ants part  an  attitude  of  trust  and  confidence ; 
that,  upon  commencing  business  again  after 
Ua  failure,  tbe  complainant  took  with  him 
to  21  Grant  street  the  said  Barry  W.  Smith, 
In  whose  integrity  he  had  Implicit  confidence, 
at  the  weekly  salary  of  (15  per  week,  which 
was  subsequently  Increased  to  $26  per  week ; 
tbat  at  tbe  time  be  started  tbe  new  bnainess 
the  complainant  was  not  entirely  free  from 
the  obligations  of  tbe  old  firm,  and  as  he 
contemplated  handllug  In  a  fiduciary  capac- 
I^.  to  wit,  that  of  factor  or  sales  agent,  the 
money  of  snch  of  his  old  business  associates 
as  migbt  entrust  the  sales  of  their  merchan- 
dise to  bim,  be  feared  that  If  he  opened  a 
bank  account  In  his  own  name,  and  ^posited 
therein  such  moneys  together  with  bis  own 
eamio^  that  such  funds  might  be  subject  to 
the  danger  of  being  tied  up  by  proceedii^  In- 
stituted s(Mne  of  his  old  creditors,  who  had 
not  at  that  time  been  settled  with,  and,  for 
the  sole  purpose  of  avoiding  this  danger,  be 


opened  a  bank  account  In  tbe  name  of  Harry 
W.  Smith,  wiOi  hlfi  consent,  and  took  a  power 
of  attorney  from  the  said  Smith,  authorizing 
the  complainant  to  draw  checks  against  said 
account;  tbat  both  he  and  Smith  thereafter 
drew  checks  upon  this  account  so  opened  In 
the  name  of  Smith,  and  that  such  practice 
was  continued  down  to  the  time  of  filing  tbe 
bill  ot  complaint;  that,  by  reason  of  the 
confidential  relations  between  the  complain- 
ant and  Smith,  the  latter  was  allowed  broad 
powers  tn  the  handling  of  the  complainant's 
cash  and  bank  deposits,  and  that  Smith, 
acting  under  these  broad  powers,  would  from 
time  to  time  draw  checks  for  his  own  pur- 
poses over  and  above  bis  weekly  salary  of 
(25,  and  cfaa^  them  on  the  books  of  the 
c<nnplalnant,  and  would  from  time  to  time 
purport  to  put  back  sums  of  money  to  re- 
place the  amounts  so  withdrawn,  which  sums 
put  back,  however,  did  not  In  fact  measure 
up  to  the  amounts  withdrawn;  that  in  the 
course  of  time  the  excess  of  tbe  withdrawals 
by  Smith  over  the  amounts  put  back  by  him 
was  over  $9,000,  not  Including  withdrawals 
from  tbe  cash  drawer ;  that  In  October,  1907, 
Smith  bad  puTcfaaaed  with  $1,750  of  tbe 
complainant's  money  a  ground  rent  In  the 
dwelling  property  known  as  Ko.  2318  Gull- 
ford  avenue,  in  Bammore  city.  The  bill  fur- 
ther averred  tbat  Smith  had  recently  set  up 
pretensions  tbat  be  was  tbe  sole  owner  and 
proprietor  of  the  business,  and  tbat  all  tbe 
mon^  takak  by  him  was  his  own  money  for 
which,  he  was  acconntaUe  to  no  one ;  that 
Smith  had  threatened,  unless  complainant 
would  recognize  Smith's  pretoulons,  to  solicit 
away  from  Uie  complainant  bis  patrons  and 
customers,  which  It  was  averred  Smith  was 
able  to  do.  Tb»  prayers  ot  the  bill  wen  for 
an  Injunction:  (1)  PrcAlbltlng  said  Harry 
W.  Smith  from  ezerdsing  any  ccmtrol  or  In- 
terference In  the  complalnantfs  business  as  it 
was  known  under  his  trade-name  of  Charles 
W.  Lord  ft  Go.  (2)  That  said  Smith  be  en- 
joined from  collecting  any  oumeys,  or  from 
diverting  any  consignments  coming  or  due  to 
the  said  Charles  W.  Lwd  &  Co.  ^  Tbat 
be  be  further  enjoined  from  making  any  with- 
drawals from  tbe  bank  deposit  of  tbe  com- 
plainant standing  In  the  name  of  Barry  W. 
Smith  in  tbe  National  Bank  of  Commerce 
ot  Baltimore.  (4)  That  he  be  farther  en- 
joined from  r^novlng  any  of  tbe  books  of  ac-' 
count  or  other  evidence  of  the  state  of  busi- 
ness of  Charles  W.  Lord  ft  Co.  ftom  tbe  of- 
fice thereof,  and  that  he  return  and  replace 
in  said  office  any  books  or  other  evidences  of 
account  of  said  business  that  were  then  under 
bis  individual  control.  (5)  Tbat  he  be  far- 
ther enjoined  from  soliciting  the  patrons  of 
the  complainant  trading  under  the  name  of 
Charles  W.  Lord  &  Co.,  to  discontinue  busi- 
ness with  the  complainant,  and  to  give  their 
patronage  to  the  said  Smith.  (6)  That  pend- 
ing these  proceedings  the  defendant  be  fur- 
ther enjoined  from  disposing  of  tbe  lot  of 
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^rotnid  No.  2318  GnUfoM  aTenn^  moktloned 
Id  tiie  bill  of  complaint ;  also  that  said  Har- 
ry W.  Smith  discover  and  set  forth  in  detail 
4tU  the  sums  of  money  taken  by  hhn  during 
the  whole  period  of  his  emplorment  since 
1895  In  excess  of  $25  a  week  for  services,  and 
that  Smith  be  decreed  to  make  restitution 
and  payment  of  all  sums  of  money  shown  to 
1>e  due  by  him  to  the  complainant,  and  for 
general  relief.  The  same  day  an  injunction 
prohibitory  and  mandatory  was  Issued  as 
prayed  In  the  bill  of  complaint,  except  as  to 
the  prohibition  against  the  disposition  of  the 
lot  on  Guilford  avenue.  On  February  17, 
1908,  the  defendant  filed  his  answer,  denying 
all  the  material  allegatlMis  of  the  bill  of  com- 
plaint, and  averring  that  he  himself  "was, 
has  all  the  time  been,  and  still  is  ihe  sole 
ovmer  of  said  business,"  and  that  no  money 
had  ever  been  oontrlbilted  toward  or  used  In 
said  buslnesa  except  the  defendant's  own 
money,  or  money  borrowed  by  btm  for  that 
purpose;  that  the  complainant  had  never 
made  any  pretensions  to  be  any  other  than  an 
•employ^  of  the  defendant  until  shortly  be- 
fore filing  the  bill  of  complaint,  and  then 
he  claimed  to  be  only  part  owner  of  the  hnsl- 
ness.  He  asked  that  the  Injunction  thereto- 
fore granted  be  dissolved,  and  the  bill  dis- 
missed. After  mnch  time  and  patience  spent 
In  comparing  the  evidence  of  the  several  wit- 
nesses, we  have  finally  been  able  to  thread 
onr  way  through  the  great  mass  of  most 
<wnfilctlng  testimony  taken  to  support  the 
-contentltms  and  claims  of  the  respective  par- 
ties. 

It  would  extend  this  opinion  to  an  unrea- 
sonable iraigth  to  attempt  to  set  out  here  a 
synoi»ls  of  the  evidence,  consisting  as  it  does 
of  over  600  printed  pages,  but,  after  the  most 
careful  consideration  that  we  have  been  able 
to  give  the  case,  we  are  unable  to  reconcile 
the  claims  of  Smith  with  certain  material 
facta  established  by  the  exhibits  and  docu- 
mentary evidence  produced  at  the  hearing. 
One  of  theee  facts  Is  that  at  the  very  com- 
mencement of  the  business  in  1895  certain 
office  furniture  of  the  old  firm  of  Lord  ft 
Eoblnson  was  purchased  of  the  receivers  of 
the  firm  for  the  use  of  the  new  concern  at 
21  Grant  street.  Lord  testified  that  he  gave 
the  mon^  (f25)  to  Smith  with  which  to  buy 
the  property  for  him.  Smith,  on  the  other 
hand,  testified  that  he  bought  the  furniture 
with  his  own  money  for  his  own  use.  A  re- 
ceipt was,  however,  finally  produced  by 
Lord,  which  on  Its  face  shows  that  the  mon- 
ey had  actually  been  paid  by  Smith,  but  on 
the  back  of  the  receipt  and  of  the  same  date 
was  the  following  Indorsement,  signed  by 
Smith:  "For  value  received  I  hereby  trans- 
fer the  articles  mentioned  to  Charles  W. 
Lord.  [Slgped]  H.  W.  Smith."  Smith's  ex- 
planation of  why  be  made  this  transfer,  In 
view  of  the  fact  that  he  claimed  to  have 
himself  established  the  business,  la  in  our 
Judgment  far  short  of  being  satisfactory. 
Another  important  fact  not  disputed  Is  that 


the  assessment  of  the  property  of  the  con- 
cern on  the  tax  books  of  Baltimore  city  was 
In  the  name  of  Charles  W.  Lord  &  Co.; 
Smith's  name  not  being  mentioned  in  con< 
nectlon  therewith.'  Besides  this,  Mr.  Lord 
produced  at  the  bearing  below  books  of  en- 
try concerning  the  business  from  Its  very 
beginning  In  189S  to  the  time  the  controversy 
between  him  and  the  defendant  arose  In 
1907,  In  which  books  vr&e  entered  ttie  items 
of  cash  received  and  cash  paid  out  daring 
the  whole  period,  as  it  seems;  these  entries 
In  many  respects  substantiating  Lord's  claim 
to  be  the  founder  and  sole  proprietor  of  the 
business.  The  production  of  these  books, 
or  at  least  of  some  of  them,  was  evidently 
a  great  surprise  to  Smith,  who  testified  that 
he  understood  from  Mr.  Lord  that  they  had 
been  burned  In  the  great  fire  of  February, 
1904.  These  books  show  the  payment  weekly 
to  Harry  W.  Smith  on  every  Saturday  at 
first  of  the  sum  of  $15,  and  later  of  the  sum 
of  $25,  charged  tither  to  "hands"  or  "ex- 
penses," and  the  entries  continue  regularly 
from  week  to  week  down  to  October  10,  1903, 
and  most  of  these  entries,  as  It  appears, 
were  made  in  the  handwriting  of  Smith  him- 
self. The  withdrawals  of  money  by  Mr. 
Lord,  however,  were  not  charged  to  either 
"hands"  or  "expenses"  or  any  other  distinct 
account,  and,  besides,  they  vary  in  amount 
from  time  to  time;  thus  clearly  indicating 
that  Smith  worked  on  a  salary,  and  that 
Lord  did  not.  Another  significant  fact  is 
that  the  contracts  for  the  rental  of  the 
rooms  at  dlfTerent  times  occupied  for  the 
purposes  of  the  business  and  the  rent  bills 
for  the  use  of  the  same  were  Invariably 
made  In  the  name  of  Charles  W.  Lord  &  Co. 

Another  quite  significant  fact,  and  one 
that  cannot  be  disputed.  Is  that  the  license 
to  carry  on  the  business  was  from  1S95  to 
1907  always  Issued  to  Charles  W.  Lord  alone, 
and  this  was  true,  although  the  applicant 
who  made  the  representations  to  the  Ucrase 
clerk  apparently  under  oath  was  several 
times  H.  W;  Smith  himself.  In  the  year 
19(yr,  however,  upon  the  application  of  Smith, 
the  license  was  issued  for  the  first  time  to 
Charles  W.  Lord  and  Harry  W.  Smith,  trad- 
ing as  CSiarles  W.  Lord  ft  Co.  Much  other 
testimony  of  a  character  tending  to  prove 
Mr.  Lord  to  be  the  founder  and  proprietor  of 
the  business  was  adduced,  but  need  not  be 
referred  to  here  in  detail.  Mr.  Smith,  on 
the  other  hand,  relied  upon  the  fact  that  the 
bank  account  was  In  bis  name,  and  checked 
upon  by  him  at  all  times  as  he  saw  fit;  that, 
besides  his  regular  weekly  salary  charged  to 
him  as  such,  he  drew  various  sums  from  time 
to  time  in  the  aggregate  largely  In  excess  of 
his  salary,  some  of  wbldi  afterwards  he  re- 
turned, and  some  he  did  not,  claiming  that, 
as  the  huslness  was  his,  be  was  not  ac- 
countable to  any  one  for  such  withdrawals. 
He  further  relied  upon  the  fact  that  the  In- 
surance on  the  stock  carried  by  the  concern 
was  In  his  nam^  and  that  after  the  great 
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Baltlmoto  fin  in  Febmaxy*  1904,  Om  uaoani 
of  thla  taisanmce  wu  paid  to  him.  Cer- 
tain mumflutaren  dealing  with  the  concern 
also  testified  ^at  tbey  bad  alwari  dealt 
with  ftnltb  aa  the  proprietor,  and  that  tbey 
had  no  dealings  with  Lord  wbatevw,  and 
th^  r^iarded  Smith  as  ttie  owner  of  the 
bnslneSB.  Gwtaln  members  of  the  office 
force  also  testUed  In  eflect  that  they  regard- 
ed Mr.  Smith  as  the  proprietor.  As  we  hare 
before  Indicated,  boweTer*  the  controlling 
flacts  of  tbe  case  npon  the  qa«stl<m  as  to 
who  started  the  bosineaB  In  1886  at  21  Grant 
street,  and  continued  it  down  to  the  time  of 
Ohng  the  bill  of  oonqilaint  In  this  case,  are 
in  onr  opinion  those  first  above  redted  In 
snmtwrt  of  Mr.  Lord's  contention.  We  must, 
therefore,  bcdd  tliat  Charles  W.  Lord  was 
the  foimder  and  proprietor  at  13ie  bnginans, 
and  that  Harry  W.  Smith,  tbe-  defmdant, 
was  his  salesman  and  confldentlal  derk. 

Tbe  learned  Judge  In  llie  coort  below  did 
not  find  to  the  contrary  of  this,  hot  dismiss* 
ed  tlie  cmnplalnant^i  Mil  npon  the  ground 
that  Mr.  Lord  at  tlw  time  he  oonuienced 
buidness  in  18H  had  not  paid  off  bis  former 
creditors,  and  that  conseqaently  the  placing 
of  tbe  iMmk  account  and  the  insurance  in  the 
name  ot  Harry  W.  Smith  was  done  for  the 
purpose  of  defrauding,  hindering,  and  delay- 
ing these  ivedltota.  He  then  applied  the 
maxim  that  be  who  comes  Into  equity  must 
come  wltt^  dean  hands,  and  held  that  under 
the  drenmstances  a  court  of  equity  should 
grant  no  relief,  but  leave  tbe  parties  where 
it  foond  13iem;  dtlng  Boman  t.  Mall.  42 
Md.  SIS,  and  some  other  caaes  in  support  of 
his  position.  While  we  recognise  and  ap- 
prove the  doctrine  of  those  cases,  yet  we 
cannot  agree  tliat  ttls  Is  a  cam  to  which 
tlw  maxim  above  qtioted  is  applicable.  As 
tlie  ecnnidainant  was  about  to  embark  in  a 
business  requiring  bbn  to  handle  goods  on 
commission,  and  In  eonsequoice  to  have  In 
bis  cortody  and  posseseton  fn»n  time  to 
time  the  mon^  of  otlier  people,  be  may 
very  well  have  desired  to  save  those  persons 
tbe  possIMe  embarrassmnt  and  expense  of 
liaviner  their  money,  if  deposited  in  his 
name,  tied  up  by  way  of  ^oceedings  In  at- 
tadiment.  Mr.  Lord  had  prevlotialy  to  em- 
barking in  the  new  business,  surrendered  and 
given  up  not  only  all  bis  Interest  In  the  as- 
sets of  the  firm  of  Lord  &  Robinson,  but  also 
all  his  own  individnal  fviqierty  and  assets, 
for  the  Imiefit  of  Us  creditors,  and  it  aK>ears 
that  tlwae  assett  bare  yielded  or  wHI  yield 
sufficient  to  satisfy  all  his  OblisnttionB  and 
leave  a  surplus  besides.  It  Is  true  that  this 
result  may  not  have  been  known  in  1805, 
when  tbe  aoooont  in  bank  was  flnt  opened 
In  Smi^'t  name^  but  Lord  had  then  already 
stripped  bimsdf  of  all  be  owned  In  order  to 
satisfy  bis  obligations  in  foil,  and  was 
Btartiiiir  buBineas  anew,  with  other  pec^le's 
mercban^SB  and  upon  other  pet^e's  credit 
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While  we  have  no  purpose  to'telax'tbe  strict 
enforcement  of  tbe  maxim  that  *Vb  who 
comes  Into  equity  must  oonte  with  dean 
hands."  or  as  it  Is  sane  times  ea^ressed, 
"He  that  hath  committed  Iniquity  sbali  not 
have  equity,"  yet  in  this  case  we  are  unable 
to  satisfy  ourselves  that  Mr.  Lcffd  has  been 
guilty  of  any  such  Iniquity  moral  turpi* 
tude  as  sliould  deny  blm  tbe  aid  of  a  court 
of  equity. 

After  a  somewhat  extended  researdi,  we 
have  beoi  unable  to  fljid  in  this  state  or 
elsewhere  a  reported  case  in  wbldi  tlie  maxim 
has  be«i  applied  under  drenmstances  like 
these,  and,  as  tbe  refrasl  of  the  court  to 
a<;t  always  gives  13ie  defendant  an  unfair 
advantage  of  tbe  pUlntlfT  contrary  to  the 
real  Justice  of  tbe  case,  tbe  application  (tf 
the  maxim'  as  a  defense  la  only  allowed 
for  reasms  of  public  policy  as  a  preven- 
tive chatk  ap<m  fraud  and  wrqngdolng, 
Attex  a '  careful  consideration  of  a  number 
of  adjudged  cases  as  well  as  of  the  pur- 
pose In  view  in  the  application  of  the  maxim, 
we  are  unable  to  attribute  to  Mr.  Lord  any 
such  fraud  or  wrongdoing  as  we  think  de- 
mands or  Justifies  the  application  of  the 
maxim  in  this  case.  We  bold  therefore  that 
he  is  entitled  to  relief.  It  must  be  remem- 
bered that  an  agent  owes  to  his  principal  the 
utmost  fidelity,  and  that  be  Is  not  allowed 
to  make  any  profit  for  himself  from  the 
busing  in  which  he  Is  employed  to  the  det- 
riment of  bis  principal.  We  think  tbe  plain- 
tiff entitled  to  the  benefit  of  the  Injunction 
as  originally  granted  and  to  the  accounting 
as  prayed  in  tbe  bill  of  complaint.  It  Is 
not  for  this  court  to  state  an  account  be* 
tween  the  parties  evrai  If  It  were  possible  to 
do  so  from  tbe  record.  That  is  more  prop- 
erly the  business  of  a  tKwkkeeper  or  ac- 
countant All  we  can  do  is  to  point  out  the 
principles  on  which  It  should  be  stated. 

For  the  reasons  assigned,  we  think  the 
decree  of  the  lower  court  should  be  reversed 
and  the  cause  remanded,  to  the  end  that 
there  may  be  further  proceedings  in  acocnrd- 
ance  with  the  views  herein  eipressed. 

Decree  reversed,  with  costly  and  eause  re* 
manded. 


ROBINSON  V.  STATEL 

(Court  of  Airpeals  of  Maryland.   Nov.  14, 
IMSO 

1.  Libel  and  Slaitdeb  ({  152*)  —  Cuicinal 
Responbibilitt— In  DiancsNT. 

An  indictment  for  Ubel,  which  sets  out  the 
libelous  publication  In  full,  and  alleges  that  the 
same  is  "false.  Kandaloaa,  malidoas,  and  de- 
famatory," is  lufficient,  without  a  spedfie  a^ 
sertion  of  the  faMty  of  «adi  steteoient  contain- 
ed in  the  publlcauou. 

tBd.  Note.--For  other  cases,  see  Ubel  and 
Slander,  Cent  Dig.  i  417;  Dec  Dig.  |  162.*} 
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2.  Libel  aits  Surdo  Q  165*)^siinirAL 
RssponsiBiLiTT  —  BviDEnat  —  Fbotoca- 

TIOH. 

In  a  proeecntion  for  libel,  evidence  of  vio- 
lent and  abnrive  lancnaffl  need  by  the  prose- 
cutor In  regard  to  defendant  before  the  pablica- 
tion  of  the  libel  for  which  the  proBecution  was 
laid  was  not  adminible  on  behalf  of  defendant. 

[Ed.  Note^FoT  other  caBee,  see  Ubel  and 
Slander,  Oent  Dig.  |  480;  Dec.  Dig.  {  166.*] 

8.  ZilBVL  Ain>  SURDBB  ({  IBS*)— GBXMIIf AI. 
RESPOHBIBII.ITr— EVIDENGB  —  BUBBEQUEKT 
PUBUOATIOITS  BT  DSFKITDANT. 

In  a  prosecution  for  libel  published  In  de- 
fendant's newspaper,  a  subsequent  publication 
in  such  newqiaper,  in  which  defendant  disclaim- 
ed any  malice  toward  the  prosecutor  in  making 
the  publicaUon  complained  of,  was  not  admis- 
sible in  behalf  of  defendant 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  $  4S0;  Dec.  Dig.  $  165.*] 

Appeals  from  Olrcolt  Court;  All^jiy 
Coout? ;  Robert  B.  Hmder  and  H.  L.  Keedy, 
Judges. 

John  J.  Robinson  was  coDTlcted  of  UM, 
and  appeals.  Affirmed. 

Indictment  sworn  to  and  filed  January  U, 
1908.  In  the  words  following,  to  wit: 

"State  of  Maryland,  AU^any  County — ^to 
wit: 

"The  jurors  of  the  state  of  Maryland,  for 
the  body  of  All^any  county,  do  on  their 
oath  present,  that  Jolm  J.  Robinson,  late  of 
Allegany  comity,  on  the  twenty-slxtb  day  of 
December,  in  the  year  of  onr  Lord  nineteen 
hundred  and  seven,  at  Allegany  county 
aforesaid,  contriving,  and  unlawfully,  wick- 
edly and  maliciously  Intending  to  Injure, 
Tillfy  and  prejudice  one  Doncan  R.  Sloan, 
and  to  deprive  him  of  his  good  name,  fame, 
credit  and  reputation  and  to  bring  him  into 
great  contempt,  scflhdal,  Infamy,  disgrace, 
hatred  and  ridicule,  unlawfully,  wickedly 
and  maliciously  did  write  and  publish  a  false, 
scandalous,  malicious  and  defamatory  libel 
in  a  certain  newspaper  called  the  Lonacon- 
tng  Star  and  the  Lonaconlng  Review,  in  the 
County  of  Allegany,  and  state  of  Maryland 
of  which  said  newspaper  published  as  afore- 
said, the  said  John  J.  Robinson  was  the 
publisher  and  editor,  unlawfully,  wickedly 
and  maliciously  did  write  and  publish  a 
false,  Bcandaions,  malicious  and  defamatory 
libel  in  the  form  of  a  newspaper  article,  con- 
taining divers  fai^e,  scandalous,  malicious 
and  defamatory  matters  and  things  of  and 
concerning  tbe  said  Duncan  R.  Sloan  ac- 
cording to  the  tenor  and  effect  fbllowlng, 
that  la  to  say : 

*'  'Onr  Position  Endorsed. 

"  TlgorouB  Letter  from  a  Close  Olwerver  of 
Past  and  Present  Local  Bvrats. 

"  •Lonaconlng,  Hd,  Dec.  14tli,  3007. 
"'Editor  Star:  Tl^  thanks  of  the  com- 
munity are  due  for  the  serore  bat  bl«^-toned, 
well  deserved  chastisement  yoa  administered 
bafly-body  D.  R.  Sloan  both  In  the  Board 


of  Trade  meetlnf  and  tiiia  weA's  Issne  of 
the  Star.  In  flgnlmiDg  ami  wiggling  Dun- 
can has  been  an  artist  in  the  past  but  now 
as  upon  aereral  otiwr  notable  oocaslanB  he 
stands  before  this  community  as  a  Unnder- 
ing,  stuttering  ninny.  An  increase  of  wages 
Is  always  welcome-^alwayB  desired;  but 
what  possiUe  Inflnenee  the  Board  of  Trade 
could  expect  to  wield  la  tliat  dlrectlmi  iM 
not  clear  to  a  reasonable  mind.  ThMr  ac- 
tion in  that  regard  now  or  at  any  othn 
time  could  not  be  but  an  "empty  bnbU^  In 
the  air. 

"  'For  some  time  past  it  has  been  noticed 
that  Duncan  has  been  catttlng  to  a  cotain 
prominent  member  of  the  mliwM'  o^aniza- 
tlon,  and  as  the  dty  dectlon  will  soon  be 
at  handt  vbea  Duncan  will  be  a  candidate 
to  succeed  himself  aa  City  Treasnrer,  proba- 
bly he  had  in  view  a  strat^c  more  pidltlcal- 
ly.  If  so,  a  boomerang  tor  Duncan,  like 
onto  the  one  he  wjo^ed  when  he  had  iiis 
parade  and  idayed  hto  fiddle  in  tbe  streets 
fjf  Lonaccmlng  in  honor  of  SampsM's  Tlctory 
at  Manilla,  whea  It  developed  next  day  that 
he  should  have  paraded  and  fiddled  for 
Schley,  the  real  conmander  of  that  great 
Naval  Triumph.  Duncan  wants  to  be  pro- 
gressive In  any  public  movemmt  where  be 
can  keep  Dimcaii  to  the  fore  and  see  wnne- 
thlng  material  'in  tbe  progresslvmees  for 
Duncan's  interest 

"  'High  time  he  should  go  way  back  and 
sit  down.  He  says  be  alone  was  reqmnsible 
for  the  resolntlon,.  didn't  consult  aiqr  miners, 
bad  no  apologlea  to  make^  and  wouldn't  Imke 
anything  back.  Of  coarse  not  It  would  be 
a  condescaudm  for  Duncan  to  consult  miners 
when  his  own  empty, '  ridcety  bead  devised 
the  resolntlon. 

**  'Apologise  or  take  anything  bade.  Never. 
Not  Duncan.  Never  did,  never  will  have 
sense  enough  to  admit  his  nnlversally  rec- 
ognised assinlidty.  Calte  yon  a  snake  In  the 
grass,  Mr.  Editor.  Ton  dont  look  it  What 
abont  Duncan?  Unless  the  science  of  Phre- 
aology  or  physiognomy  is  falsdy  constmct- 
ed  1  will  wager  a  barrel  ot  the  best  sweet  po- 
tatoes, of  wbleh  Duncan  is  fcmd,  that  you 
cannot  produce  a  fnan  in  our  vicinity  wh» 
looks  tbe  part  and  plays  it  with  more  preci- 
sion than  Duncan  B.  Sloan. 

"  'What  has  he  done  In  politics? 

*"SInce  Davy  Dick  dethroned  him  front 
county  political  prost^  his  avocatloa  politi- 
cally has  beoi  constantly  that  of  a  slimy, 
wrig^lng,  biting,  treacherous  "snake  la  the 
grass."  So  In  the  Board  of  Trade  or  any 
other  capacity  in  whidi  he  flgnres  publicly* 
Duncan  must  be  tbe  whole  show,  Big  Chief, 
and  anyone  who  questions  hla  right  la  Ig- 
norant, vile  and  unworthy. 

"  'He*'t(dd  yon  he  could  look  every  man  in 
tbe  facfc  Can  be?  Has  he  always  been 
able  to  do  so?  Then  to  me  he  will  have  tu 
deliver  tbe  proofs.  No  off-^iand  statement. 
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but  actnml  IItIhv  •rldsncM.  •Tay  doUar  for 
doDar,"  Iw  declared  In  rlngliift  but  icreech- 
log;  diaoordant  traiet.  Does  bel  No  one  baa 
said  be  didn't  That  waa  not  the  sabject 
under  dlacnaalon.  But  any  old  thing  will  do 
tot  Duncan  to  uj  wbm  be  geta  on  bla  feet 
to  talk,  and  talk  be  will  wboi  he  cannot  get 
an  opportunity  to  play  bla  tamoua  Sampeon 
llddlew  Duncan  couldn't  always  pay  dollar 
for  dollar.  I  remendwr  flw  tfane  when  Don- 
can  dJdnt  bare  a  dollar  to  pay  anyone,  and 
a  more  Imporerlabed,  haggard,  idiotic  eped- 
men  of  foriom  looking  young  manbood  nerer 
walked  the  atreete  ot  tbk  bMoric  Tillage 
Our  nif*MrF¥  Tmpntbtinfl  with  htm,  and  put 
tain  wbwe  he  la  today.  Tet  be  Impnduitly 
and  defiantly  ( mifi  af  is  to  having  originated 
an  agltatloit  of  great  momrat  to  tbe  miners 
without  conaultlng  any  of  tbem.  Shame  up- 
on audi  Ingratitude— selflsb  and  mercenary? 
Tea,  tbeae  alone  wore  bla  motiTes.  He  h&e  al- 
ways ralaed  neartf  every  commodity  In  bis 
store  several  times  since  tbe  miners  have 
bad  an  Increaae  of  wages,  and  If  an  Increase 
should  come  be  would  be  the  first  to  do  It 
again.  Haa  be  Inereaaed  his  employes 
wages?  Haa  he  advocated  an  Increase  of  tbe 
wagea  of  the  em^(^  of  tiie  silk  mlU  many 
of  whom  work  tot  a  mere  almple  i^ttance? 
He  la  quoted  as  Baying  at  its  opening  that 
many  of  them  in  their  eagerness  to  get  em- 
ployment were  willing  to  work  for  anything. 
Remarkable  that  he  did  not  so  omploj  them. 
In  some  Instances  he  came  migbtly  close  to 
It  What  about  tbe  telephone  girls  that 
work  for  tbe  conynuy  with  which  be  is 
connected?  Tbe  email  wage  they  get  for 
their  arduous  labors  la  positively  unfair. 
Why  don't  ha  do  something  in  these  cases 
where  he  can  wield  some  Influence  and  leave 
our  miners  who  are  Infinitely  better  Qualified 
than  be  to  locA  after  thtir  own  business. 

"Times  are  brigbtenhig  and  It  Is  to  be 
hoped  that  tbe  discharged  miners  will  soon 
get  their  emidoyment  The  companies  should 
not  bold  01V  miners  reaptmalljle  for  ttie  ac- 
timi  of  a  dolt 

The  resolution  probably  had  no  part  In 
the  dlsduu^ng  of  tbe  men  abd  certainly 
should  not  have  had.  but  whether  or  no,  it 
waa  a  reaolutbni'  of  brasen  stnpidltr  and 
sbonld  be  condenmed  1^  all  right  thinking 
men.  Hie  Board  <tf  Trade  cannot  dlabar  you 
for  criticising  their  action.  Ttney  have  a 
Tight  to  be  criticised  for  an  unwise  act  as 
well  as  they  have  a  right  to  be  commended 
for  -woric  well  and  vn^tably  draw.  If  tb^ 
represent  anybody  in  their  offldal  capacities 
It  Is  tbe  populace,  and  tbey  should,  by  all 
means,  be  always  ptfbllcly  inftirmed  of  tbe 
BoarO^  prooeeolngs. 

**  'Olve  ua  a  feuless,  unvamlabed  account 
of  tbe  proceedings  of  Board  of  Trad^  City 
Comicll.  and 'other  public  functionaries,  and 
tbe  people  will  fmstain  your  action. 

*Yours  for  right       Retired  Miner.' 

"He,  tbe  said  John  3,  RoblnBoii,  then  and 
there  well  knowing  tlu  said  defamatory  libel 


to  be  false,  to  flie  great  damage,  scandal  and 
disgrace  of  tbe  aald  Dnncsn  B.  Sloan  to  tbe 
evil  example  of  all  others  in  like  case  offend- 
ing, and  against  tbe  peace,  government  and 
dignl^  of  the  Btat& 

•David  A.  Bobb, 
''State's  Attorn^  tot  Allegany  Cionnty.** 
Endorsed  as  foUowa,  to  wit:   "True  Bill. 
W.  W.  Shultlce,  Foreman." 

Argned  before  BOTD,  a  J.,  and  BRISOOE. 
PEARGE;  SCHMUCKER,  BUREBj  worth- 
INGTON,  THOMAS,  and  HENRY,  JJ. 

Irving  B.  DldEey,  for  appelant  Isaac 
Lobe  Straus.  Atty.  Gen.,  for  the  State. 

PEAROB^  7.  Tbe  appellant  was  Indicted 
In  tbe  circuit  court  of  Allegany  oonnty  for 
puhUsbIng  a  criminal  libel  upon  Duncan  B, 
Sloan,  and,  being  convicted  and  sentenced  t» 
pay  a  fine  of  |100  and  costs,  and  to  confine' 
ment  In  tbe  county  Jail  for  a  period  of  15 
days,  be  has  appealed  from  that  Jud^ent 

Tbe  all^d  llb61  Is  ccmtained  In  an  article 
or  letter  purporting  to  be  written  by  a  re- 
tired miner,  and  publlsbed  in  the  Lonacon- 
tng  Star,  a  newspaper,  owned,  edited,  and 
publlAed  In  Allegany  county  by  the  ap- 
pellant In  this  article  or  letter  Mr.  Sloan 
la  diaracterlsed  aa  *'a  blundering  stuttering 
ninny" ;  as  having  an  "onpty.  rlAe^  bead" ; 
as  "not  having  sense  enough  to  admit  his 
universally  recognlaed  aeslniniy ;  as  "play- 
Ing  tbe  part  of  a  snake  In  the  grass" ;  and  It 
declares  that  "his  avocation  politically  has 
been  consbintly  tbat  of  a  slimy,  wriggling, 
biting,  treacherous  snake  In  the  grass,"  with 
numerous  other  epithets  of  like  character. 
The  indictment  ctmtains  but  one  count,  and 
tiiat  eeta  out  the  article  in  full,  which  wlU  be 
reproduced  in  full  in  tbe  report  of  the  case. 
Tbe  traverser  demurred  to  the  todlctment 
and  tbe  court  overruled  the  demurrer.  Tbe 
traverser  then,  without  withdrawing  bla  de- 
murrer, pleaded  over,  with  leave,  of  the  court; 
and  pleaded  not  guilty. 

The  sole  ground  ot  d^nrrer  la  tbal^  In- 
stead of  pointing  out  and  qpecl^lng  some 
particular  all^^  false  and  defamatory  mat- 
ters, tbe  entire  article  Is  set  out  as  "a  false, 
scandalooB,  malicious  and  defamatory  libel," 
and  the  Indlctmmt  that  charges  that  the 
traverser  well  knew  tbe  same  to  be  false. 
Hie  traverser  contends  that,  If  a  whole  let- 
ter or  article  may  be  charged  as  libelous, 
"he  must  defend  against  It  In  Its  entirety, 
tbongh  It  may  have  reference  to  many  condi- 
tions, may  contain  many  statements,  and  may 
be  full  of  various  subjects" ;  but  he  was  not 
able  to  produce  any  authority  to  sustain  his 
demurrer  other  than  a  single  Texas  case,  via.., 
Jackson  v.  State  (Tex.  Cr.  App.)  77  S.  W. 
223.  which  we  are  not  able  to  accept  as  con- 
trolling. The  practice  appears  to  be  strongly 
against  this  contrition.  In  13  Enc.  PI.  &  Pr. 
p.  47,  It  to  said:  "It  Is  not  necessary,  in  a- 
complaint  for  libel,  to  set  out  the  whole  of 
the  obnoxious  publication  In  wbteh  the  libel 
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appnn.  It  will  be  mifflcient  to  set  forth 
audi  parts  of  tbe  libel  as  tbe  plaintiff  rellee 
on" — and  this  text  is  supported  by  deci- 
sions from  nmnerous  courts.  The  anthor  of 
thta  article  In  the  Encyclopedia  of  Pleading 
&  Practice  adds:  "It  would  seem  that,  if 
any  omitted  parts  explain  those  set  out,  the 
defendant  may  give  them  under  the  general 
issue."  Tbe  same  is  stated  to  be  tbe  law  in 
25  Gyc.  44a  It  was  so  held  In  Oom.  t.  Har- 
mon, 2  Gray  (Mass.)  288,  citing  8  Chltty*8 
Crim.  Law,  375.  In  American  Book  Co.  v. 
Kingdom  Pub.  Co.,  71  Minn.  863,  73  N.  W. 
1080,  the  entire  article  was  set  out,  and  on 
motion  to  make  tbe  complaint  more  definite, 
tbe  court  said:  "While  In  actions  for  libel 
It  may  not  be  necessary  to  set  forth  an  en- 
tire article.  It  is  absolutely  necessary  to  set 
forth  In  precise  words  such  passages  as  are 
claimed  to  be  actionable^ — and  tbe  motion 
was  refused.  In  State  r.  Dowd,  80  Kan. 
412,  18  Paa  483,  the  whole  article  was  set 
out  in  the  information.  There  was  a  motion 
to  quash  on  the  ground  that  the  charge  was 
too  indefinite  and  uncertain,  but  the  mo- 
tion wae  refused.  In  State  t.  Smith,  7  Lea 
(Tenn.)  240  the  whole  letter  was  set  out  In 
tbe  tndlctmrat,  which  was  held  good  on  mo- 
tion in  arrest  of  Judgment.  The  court  said: 
"The  entire  publication  is  set  out;  find  thus 
tbe  principle  and  letter  of  the  rule,  which 
requires  the  libelous  matter  to  be  set  forth 
verbatim,  Is  complied  with."  In  Evening 
Post  Co.  V.  Richardson,  113  Ky.  Oil,  68  S. 
W.  ees,  tiie  oitlre  article  was  held  to  be  ad- 
missible in  evidence,  though  parts  were  not 
libelous.  In  McClure  v.  Bevlew  Pub.  Co.,  38 
Wash.  160,  80  Pac.  803,  there  was  a  demurrer 
to  the  complaint,  and  also  a  motion  by  de- 
fendant to  make  the  complaint  more  definite 
and  certain  by  incorporating  a  copy  of  the 
entire  publication.  Ills  motion  was  granted, 
and  the  ruling  was  excepted  to.  On  ai^al 
tbe  court  said:  "An  alleged  libelous  news- 
paper article,  like  every  other  Instrument  of 
writing,  must  be  construed  In  connection 
with,  and  with  reference  to,  the  entire  arti- 
cle, and  no  intrigant  construction  can  be  ob- 
tained by  a  perusal  of  excerpt*  or  disconnect- 
ed extracts  from  the  publication" — and  the 
ruling  was  affirmed.  This  case  illustrates 
an  extreme  view,  going  to  the  extent  of  hold- 
ing that  the  complaint  or  indlctm«it  is 
necessarily  Indefinite  and  uncertain  unless 
the  whole  article  is  set  out,  and  we  are  not 
to  be  understood  as  adopting  that  view.  But 
If  that  view  were  adopted,  we  should  be 
compelled  to  sustain  tbe  Indictment  In  this 
case.  In  Singer  v.  N.  T.  Times  Go.,  74  App. 
Div.  880,  77  N.  T.  Supp.  B81,  the  complaint 
set  out  a  lengthy  article  In  full,  and  averred 
that  the  matter  so  printed  and  published  was 
false,  Ilbelons,  and  defamatory,  and  was 
malldoualy  and  wantonly  published.  The  de- 
fendant asked  for  a  bill  of  particulars,  (fnd 
filed  an  affidavit  that  some  of  the  statements 
of  the  article  were  true,  and  that  It  believed 
none  ware  untrue;  that  it  had  a  defense  <hi 


the  merits,  and  vna  able  to  jnstify  in  part, 
and  that,  in  order  to  prepare  and  prraent  Its 
defense,  It  was  necessary  that  the  plaintiff 
should  designate  what  parts  were  libelous, 
and  in  what  respect  false.  It  was  held  that 
a  bill  of  particulars  was  not  necessary  to 
enable  defendant  to  answer;  that  as  tbe 
complaint  set  out  the  article  in  fnll,  and 
averred  that  the  whole  was  false  and  defam- 
atory, it  was  sufficiently  definite  and  certain. 
The  court  said:  **We  know  of  no  rule  which 
requires  a  plaintiff  to  Inform  a  defendant,  in 
an  action  for  libel,  to  what  portion  lie  may 
plead  Justification,  and  that  Is  what  the  or- 
der in  the  present  case  would  accomplish. 
Nor  is  there  any  need  that  the  plaintiff  make 
his  complaint  more  definite  and  certain,  as 
It  Is  already  fully  complete  in  such  particu- 
lars. It  sets  up  the  whole  article  claimed  to 
be  libelous,  and  avers  that  the  whole  t>  false 
and  defamatory.  Wordi  conld  not  make  it 
more  definite.** 

It  will  be  observed  that  the  indictment  In 
the  present  case  charges  the  publication  of 
"a  false,  scandalous,  malicious  and  defama- 
tory libel  in  a  certain  newspaper  called  tbe 
Lonaconlng  Star  and  the  Lonaconlng  Review 
In  Allegany  connty,  •  •  *  according 
to  the  tenor  and  effect  following,'*  etc,  thus 
characterizing  the  whole  artlde  aa  scanda- 
lous and  defamatory.  Wanton  and  reckless 
malice  breathes  tn  every  line  of  this  letter, 
and  It  would  be  difficult  to  segr^te  a  single 
passage  which  was  not  Intended  and  calculat- 
ed to  make  Sloan  odious  and  contemptible  in 
the  eyes  of  the  public,  and  to  Injure  hla  rep- 
utation for  honesty  and  truth.  We  are  not 
required  to  say,  and  do  not  say,  that  under 
all  circumstances  an  entire  book,  or  work  of 
magnitude  dealing  witji  l^ltlmate  subjects 
of  general  Interest,  could  be  charged  as  libel- 
ous without  any  specifications  whatever. 
That  question  wlU  be  dealt  with  when  it 
arises ;  but  we  cannot  hetftate  to  hold  that 
tbe  demurrer  in  thli  can  was  proporly  orer- 
ruled. 

Three  exceptions  were  taken  In  the  course 
of  the  trial.   In  the  first  the  traverser  of- 
fered to  testify  that  at  a  public  meeting  In 
Lonaconlng  on  December  6,  1907,  Duncan  R. 
Sloan  used  violent  and  abusive  lansuage 
about  him,  calling  him  a  snake  In  the  grass, 
and  using  other  opprobrious  terms;  that 
some  person  then  present  wrote  In  bis  de- 
fense the  article  alleged  to  be  Ubelons,  and 
that  the  same  was  Inadvertently  published 
on  December  26,  1907,  In  his  paper.   To  this 
offer  the  state  objected,  and  the  court  ex- 
cluded that  part  of  the  offered  evidence  which 
related  to  what  was  said  by  Sloan  at  the 
public  meeting  and  the  offer  to  connect  the 
same  with  tbe  publication,  but  admitted  the 
rest  of  the  proffered  evidence.  In  the  second 
exception  the  traverser  was  asked  to  state 
the  opprobrious  language  used  by  Sloan  alwut 
him,  and  upon  the  objection  of  the  state  tbe 
objection  was  snsteined  and  this  evidence 
was  excluded.   In  the  third  exertion  the 
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traTener  offered  In  evidence  a  copy  of  lila 
paper  of  January  2.  190S,  containing  a  letter 
of  Duncan  R.  Sloan  to  the  Evening  Times  of 
Camberland,  In  which  be  stated  that  he  in- 
tended to  present  to  the  grand  jury  of  Al- 
legany county  the  matter  of  the  pnbUcatlon 
referring  to  blm,  In  the  Star  of  December  26, 
1907,  and  also  the  traverser's  statement,  In 
the  issne  of  his  paper  of  January  2d.  that 
he  had  no  comment  to  make,  other  thau  to 
say  that,  if  an  Indictment  was  found,  It  would 
be  defended  with  vigor,  and  tiiat  the  public 
knew  there  was  no  malice  In  the  publication 
of  i^lcfa  Sloan  complained.  We  have  been 
referred  to  no  authority  In  support  of  these 
exceptions,  and  we  discover  no  error  In  the 
rulings  upon  them.  The  law,  as  settled  by 
our  decisions,  Is  that  nothing  short  of  evi- 
dence tending  to  show  the  troth  of  the  charge 
Is  admissible.  Blcbardson  v.  State,  66  Hd. 
205,  7  Atl.  43 ;  Lewis  v.  DaUy  News  Co.,  81 
Md.  473,  82  Atl.  246,  28  L.  R.  A.  69.  In  that 
case  it  was  eald:  "Every  publication  Injuri- 
ous to  the  character  is,  In  law,  false  and  ma- 
licious, until  the  presumption  of  falsehood 
Is  met  by  plea  of  the  truth,  or  the  presump- 
tion of  malice  is  removed  by  showing  a  jus- 
tifiable occasion  or  motive."  And  In  Ooffln 
V.  Blown,  M  Md.  198,  60  Atl.  667.  66  L.  R.  A. 
732.  89  Am.  fit  Rep.  422,  the  court  quoted  the 
following  from  18  Bnc.  of  Law  (2d  Ed.) 
169:  "That  to  constitute  a  justification,  the 
precise  charge  must  be  justified,  and  it  will 
not  be  sufficient  to  offer  truth  of  another 
charge,  though  of  the  same  general  nature^ 
and  though  distinct  only  as  to  the  subject- 
matter  or  the  time  and  place."  This  prin- 
ciple embraces  the  setting  up  of  a  counter 
charge  previously  made  provoking  the  alleged 
libel.   Nothing  but  the  truth  will  avail. 

Jndgm^t  atBrmed,  with  costs  above  and 
below. 


8HOCKI«Dr  T.  PENNSYLVANIA  B.  CO. 
(Court  (d  A99Bti»  of  Maryland.  Dec.  2,  1906.) 

1.  Appul  and  Bbbob  ({  1058*)— RiviBW  — 

FfAMMT.gM  ExSOB—EXOLUBIOn  OF  EVIDBHOB. 

In  an  action  anunat  a  carrier  to  recover 
damages  for  delay  In  tranqMrting  a  Bhipmeat 
of  itiawberriM,  error  in  excluding  evidence  of 
the  thne  of  arrival,  at  the  place  to  which  the 
,  berries  were  shipped,  of  the  early  momiDK 
train  carrying  berries  for  market,  »  rendered 
harmless  by  snbsequently  admitting  testimony 
of  other  witnesKS  as  to  the  time  n  arrival  of 
ntch  train. 

[Ed.  Noto^For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  H  418S,  4200-^;  Dec. 

Dig.  i  ioBa*i 

2.  Depositions  (|  88*)  —  Adkxbbibxlztt  nr 

EVIOEITCX  —  MlHOKUIDU]^  FBEPABKD  BT 

WirnsBS. 

It  is  not  error  to  refuse  to  allow  to  be  read, 
ia  Gonncetion  with  a  deposition,  parts  of  a  tabu- 
lated statement  prepared  by  the  witness  shov- 
ing the  time  of  arrival  of  cars  on  defendant's 
road  at  certain  points  thereon,  not  included  in 


"Tor  other 


a  stipnlaUon  mafcbif  certain  portiims  of  such 
statement  admisiriUe. 

[Ed.  Note— For  other  eases,  see  Depodtions, 
Dec.  Dig.  »  88.*] 

8.  Oabkiebs  (I  172*)— Oabbiaqk  ot  Goods— 

ConnECTiNO  Cabbikb— Dutt. 

An  intermediate  connecting  carrier  is  bound 
to  safely  carry,  with  reasonable  dispatch,  the 
shipment  over  its  own  road,  and  to  safely  and 
promptly  deliver  It  to  the  next  connecting  car- 
rier, and  the  acceptance  of  goods  dlreoted  to  a 
point  off  the  carrier's  line  Is  not  a  sufiident 
basis  for  the  In^Ucation  of  a  contract  extending 
Its  llabill^  beyond  Its  terminals. 

[Ed.  Note.— For  other  cases,  see  Oarriers^  ' 
Dec.  Dig.  I  172.*] 

4.  CABsms  (i  186*)— OonNxcnna  Cabbibb» 
— AcnOHB— BUKOEH  ov  Psoof . 

In  an  action  against  a  connecting  carrier 
for  damages  from  delay  In  transportatiw,  the 
harden  of  proof  is  on  complainant  to  show 
that  the  delay  occurred  on  defendant's  road; 
there  being  no  inesnmpticni  that  it  occurred 
there. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  836-837;  Dec  Dig.  |  185.*] 

6.  Cabeibss  (t  187*)— CoNNEoriNa  Cabbicbs 

— AOTIOWS— BVIDEHCT. 

Evidence  in  an  action  against  a  connecting 
carrier  for  damages  from  duay  in  traoaporta- 
tion  considered,  and  held  to  warrant  tba  court 
In  withdrawing  the  case  from  the  jnxy. 

[Ed.  Note.— For  oUier  cases,  sse  Oanleis, 
Dec  Dig.  I  187.*] 

Appeal   from   Olrctdt  Coort,  Somerset 
'  County ;  Hmry  Llc^  and  Cbas.  F.  Holland, 
Judges. 

Action  by  Q«agB  A.  Staockle;y  against  the 
Pennsylvania  Bftilroad  Company*  From  a 
Judgment  for  defendant  for  costs,  plaintiff 
appeals.  Affirmed. 

Argued  before  BOTD,  G.  3^  and  BRIS- 
COE, FEARCE.  SCHMUOSXat.  BURKE, 
THOMAS,  WOBTHINGTON.  and  HENRY, 
JJ. 

Leonard  Walles  and  James  B.  Ellegood, 
for  appelant  John  R.  PattisMi,  for  appel- 
lee. 

BRISCOE,  J.  On  the  27th  day  of  Decem- 
ber, 1004,  the  (^pellant  brought  this  suit  in 
the  circuit  court  for  Wicomico  county 
against  the  appellee,  the  Penni^lvanla  Rail- 
road Company,  a  cori>oratIon  Incorporated 
under  the  laws  of  the  state  of  Pennsylvania, 
but  exercising  franchises  as  a  common  car- 
rier In  the  state  of  Maryland.  On  the  28d  day 
of  March,  1006,  upon  suggestion  of  the  ap- 
pellee, the  case  was  removed  to  the  circuit 
court  for  Somerset  county  for  trial,  and 
from  a  judgment  in  favor  of  the  defendant 
for  costs  the  plaintiff  has  appealed. 

It  appears  from  the  record  there  were 
three  exceptions  taken  by  the  plaintiff  to  the 
rulings  of  the  court  in  the  course  of  the 
trial  of  the  case,  and  these  form  the  basis 
of  this  appeal.  Two  of  these  were  to  the 
admission  of  testimony,  and  the  third  to  the 
granting  of  the  defendant's  prayer  at  the 
conclusion  of  the  plaintiff's  case,  which  in- 
structed the  jury  that  upon  the  pleading  and 
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evidence  In  the  case  there  was  no  legally 
soffldent  evidence  to  entitle  the  plaintiff  to 
recover.  The  questions  presented  by  these 
exceptions  wUl  now  be  considered  by  ns  In 
their  regular  order.  The  suit  was  Institut- 
ed, as  Mated  by  the  bill  of  particulars  filed 
by  the  plaintiff,  for  the  purpose  of  recover- 
ing damages  fOr  the  loss  of  strawberries 
shipped  from  Plttavllle,  Wicomico  county, 
Md.,  to  Seavems  8e  Co.,  commission  mer- 
chants, at  Boston,  Mass.,  from  May  6,  1903, 
to  June  1,  1903,  over  and  by  way  of  the 
connecting  lines  and  railroad  of  the  defend- 
ant and  not  transported  and  delivered  with 
due  dispatch  by  the  defendant.  The  straw- 
berries were  delivered  and  received  on  the 
days  stated  by  the  Baltimore,  Chesapeake  & 
Atlantic  Railway  Company,  the  Initial  car- 
rier, at  its  station,  Plttsvllle,  Wicomico  coun- 
ty, to  be  carried  to  their  point  of  destina- 
tion, Boston,  Mass.  They  were  consigned 
and  waybllled  over  the  following  railroads: 
From  Plttavllle  to  Salisbury,  a  distance  of 
10  miles,  by  the  Baltimore,  Chesapeake  &  At- 
lantic Railway;  from  Salisbury  to  Delmar, 
a  distance  of  6  miles,  over  the  New  York, 
Philadelphia  &  Norfolk  Railroad ;  from  Del- 
mar  to  Philadelphia,  a  distance  of  120  miles 
by  the  Delmar  Division  of  the  Philadelphia, 
Baltimore  A  Washington  Railroad ;  from 
Philadelphia  to  Jersey  City,  a  distance  of 
90  miles,  over  the  d^ndant's  road,  an  In- 
termediate carrier,  known  as  the  New  Tork 
Division  of  the  Pennsylvania  Railroad ;  and 
from  the  last-named  point  to  Boston,  over 
the  New  York,  New.  Haven  &  Hartford  Rail- 
road, the  terminal  carrier.  The  declaration 
in  tliis  case  allegea  that  the  defmdont  (an 
Intermediate  connecting  carrier)  did  not 
transport  tbe  strawberries  over  ita  road  with 
reasonable  dlqi&teb.  as  It  was  in  duty  bound 
to  do,  and,  by  reason  of  this  fftilnre  on  Its 
part,  the  stravborles  readied  th^  ]^lnt  of 
destination  too  late  for  tbe  market  ot  the 
day  for  which  they  were  shipped,  and  were 
received  in  a  damaged  condition,  whereby 
the  plaintiff  sustained  a  heavy  loss. '  The 
trial  resulted  in  a  rerdlet  fbr  the  defendant, 
and,  the  case  being  here  upon  the  plaintiff's 
exceptloDs,  we  will  now  proceed  to  consider 
tbem. 

The  first  exertion  relates  to  the  rulings 
of  the  conrt  In  excluding  the  testimony  of 
tbe  witness  Davis  as  to  the  customary  usage 
for  the  tran^rtatlon  and  time  of  arrival 
of  "the  Boston  train"  for  the  early  morn- 
ing mariEet  for  berries.  It  appears,  however, 
that  the  witnesses  Loring  and  Morrison,  sub- 
sequently In  the  course  of  the  trial,  upon 
the  otter  of  the  plaintiff,  testified  as  to  the 
time  of  the  arrival  of  the  strawberry  trains, 
so  the  pl&lntifl  liad  full  benefit  of  the  ex- 
cluded evidence  of  the  witness  Davis,  and 
could  not  have  been  Injured  by  this  ruling, 
assuming  the  court  below  committed  an  er- 
ror in  so  rulhig. 

The  seomd  excq;>tIoD  was  taken  to  the 
ruling  of  the  court  In  refusing  to  permit  the 


counsel  for  the  plaintiff  to  read  to  the  Jury, 
In  connection  with  the  depositions  of  the 
witness  Tomllnson,  taken  In  Jersey  City,  N. 
J.,  on  the  27tb  of  February,  1908,  under  a 
commission,  before  a  notary  public  of  the 
state  of  New  Jersey,  a  tabulated  statement 
called  "Boston  Gars,"  under  the  column 
headed  "Passed  Oray's  Ferry,"  and  under 
the  column  arrived  "J.  City,"  for  the  purpose 
of  showing  the  time  that  the  cars  arrived  at 
and  passed  Gray's  Ferry  at  Philadelphia  and 
their  arrival  at  Jersey  City.  It  appears  up- 
on the  taking  of  the  depositions  of  the  wit- 
ness Tomllnson  In  Jersey  City  (which  were 
read  to  the  Jury  without  objection),  the  wit- 
ness had  a  memorandum  headed  "Boston 
Cars"  with  the  first  or  left-hand  column 
headed  "Car  Initial  Number,"  and  the  right 
hand  column  headed.  "Time  Floated,"  and 
the  witness  here  testified  that  the  Initials 
and  car  numbers  noted  In  the  column  bead- 
ed "Car  Initial  Number"  and  tbe  figures  at 
tbe  right-hand  column  undw  the  words 
"Time  Floated"  are  the  car  numbers  and  the 
times  that  the  said  cars  were  delivered  to 
the  floats  of  the  New  York,  New  Haven  & 
Hartford  Railroad.  Thereupon  the  follow- 
ing agreement  was  had  by  the  counsel  for 
the  parties  as  to  the  use  of  tbe  memorandum 
at  the  trial  of  the  case :  "It  Is  stipulated  and 
agreed  between  the  plaintiff  and  d^endant 
that  the  plaintiff  may  otter  in  evidence  at  the 
trial  of  this  cause  the  first  or  left-hand  col- 
umn, headed  'Car  Initial  Number,'  and  tbe 
right-hand  column  headed  "Time  Floated,* 
and  that  the  offer  will  not  be  objected  to  oa 
the  ground  that  the  same  Is  not  the  original 
or  primary  evidence,  and  shall  have  the 
same  effect  as  If  the  same  were  so  offered  as 
the  primary  proof,  and  that  the  defendant 
may  offer  at  the  trial  of  the  cause  any  other 
data  appearing  upon  the  memorandum  eaa- 
slsting  of  two  sheets  and  marked  'Boston 
Consignments,'  and  no  objection  to  such  of- 
fer will  be  made  on  the  ground  that  the 
memorandum  Is  not  primary  evidence;  the 
plaintiff  and  defmdant  Kserring  objections 
as  to  the  materiality  of  the  said  testimony." 
It  will  be  thus  seen  that  the  copy  ot  the 
memorandum  offered  to  be  read,  called  the 
tabulated  statement  of  "Boston  Cars"— that 
is,  tbe  columns  headed  "Passed  Gray's  Fer- 
ry" and  "Arrived  J.  Citv"— was  not  Indoded  . 
in  the  stipulation  between  the  parties,  to  be 
used  as  evidence  by  the  plaintiff  at  the  trial 
of  the  case,  and,  not  twlng  the  original  rec- 
ord, was  properly  rejected  by  the  court  The 
plaintiff  had  the  benefit  of  the  depositions  of 
the  witness,  both  his  examination  in  ctdef 
and  on  cross-examination,  and  the  defend- 
ant was  not  required  to  offer  Its  evidence  un- 
til the  dose  of  tbe  plaintiff's  case,  '^e  find 
no  reversible  error  in  the  ruling  of  the  court 
embraced  In  this  exception. 

The  principal  question*  however,  on  tbe 
appeal,  arises  under  the  third  exceptlfm,  and 
that  is  whether  the  court  eonindtted  an  er- 
ror In  granting  tbe  defendant's  prayer  which 
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withdrew  the  case  from  the  Jory.  Accord- 
log  to  the  erldenc^  the  defendant  company 
was  an  Intermediate  connecting  canter,  Its 
road  b^innlDg  at  Gray's  Ferry,  Philadelphia, 
and  raiding  at  Jersey  City,  N.  J.  Freight 
shipped  from  PlttsvlIIe  to  Boston  would  have 
to  pass  orer  the  roads  of  three  other  com- 
panies— the  Baltimore,  Chesapeake  &  Atlan- 
tic Railway  Company  from  PlttsvlIIe  to  Sal- 
isboiy,  the  New  York,  Philadelphia  &  Nor* 
folk  from  Salisbury  to  Delmar;  and  the 
Philadelphia,  Baltimore  A  Washington  to 
Oray'B  Ferry — before  reaching  the  defendant's 
road,  and  thai,  before  reaching  Boston,  the 
point  of  destination,  would  iiave  to  pass  oyer 
the  New  York.  New  Haven  A  Hartford  Rail- 
road, the  delivering  carrier.  The  grievance 
complained  of  by  the  plaintiff  and  the  snb- 
stantlal  cause  of  the  action  was  the  neg^l* 
gence  of  the  defendant  company  a  connecting 
carrier  to  deliver  with  reasonable  dispatch 
or  on  time  the  freight  mentioned  In  the  dec- 
laration, and  In  consequence  of  this  failure 
they  did  not  reach  the  point  of  destination 
In  time  for  the  market  of  the  day  for  which 
they  were  shipped.  Under  the  facts  of  the 
case  now  before  ns  there  were  five  different 
railroads  over  which  the  freight  in  question 
had  to  be  carried  from  PlttsvlIIe,  Md.,  the 
loltial  point,  to  Boston,  Mass.,  the  point  of 
destination,  and  the  liability  of  the  defend* 
ant  company  as  one  of  the  Intermediate  con- 
necting carriers  was  confined  to  the  limits  of 
Its  own  road.  In  other  words.  It  was  in  du- 
ty bound  to  saf^y  carry  with  reasonable  dis- 
patch over  its  own  road  and  to  safely  and 
promptly  deliver  without  unnecessary  de- 
lay and  detention  to  the  next  connecting  car- 
rier. The  law  In  this  regard  has  been  set- 
tled in  this  state  by  numerous  decisions  and 
the  Supreme  Court  of  the  United  States. 
P.  W.  B.  R.  K.  Co.  V.  Lehman,  56  Md.  233,  40 
Am.  Bep.  415 ;  HoCCman  v.  Cumberland  B.  B. 
Co.,  85  Md.  394,  37  Ati.  214;  B.  A  O.  R.  R. 
Co.  V.  WhltehlU,  104  Md.  814,  64  Atl.  1033; 
Orem  Fruit  Co.  v.  N.  O.  Ry.  Co.,  106  Md. 
16,  66  AtL  4Sa  In  Myrlck  v.  Railroad  Co., 
107  U.  S.  107,  1  Sup.  Ct  425,  27  L.  Ed.  325, 
it  was  held:  "Each  road  confining  Itself  to 
Its  common-law  liability  Is  only  bound  In 
the  absence  of  a  special  contract  to  safely 
carry  over  Its  own  route  and  safely  to  deliv- 
er to  the  next  connecting  carrier,  but  any 
oDe  of  the  companies  may  agree  that  over  the 
whole  route  Its  liability  shall  extend.  In  the 
absence  of  a  special  agreement  to  that  ef- 
fect, such  liability  will  not  attach,  and  the 
agreement  will  not  be  Inferred  from  doubt- 
fal  expressions  or  loose  language,  but  only 
from  clear  and  satisfactory  evidence."  And 
hi  Elliott  on  Railroads,  |  1435,  It  Is  said: 
"The  majority  of  our  courts  have  held.  In 
accordance  with  what  is  called  the  'American 
nti^'  that  the  mere  acceptance  of  goods  di- 


rected to  a  point  OCT  the  carrier's  line  is  not 
a  sufficient  basis  for  the  Implication  of  a 
contract  for  extra  terminal  liability,  and 
that.  In  the  absence  of  an  express  contract 
or  of  more  significant  facts  or  specification 
than  the  fact  of  acceptance  as  the  basis  of 
an  Implied  contract,  the  initial  carrier  is  dis- 
charged by  carrying  safely  to  the  end  of 
Its  line  and  there  delivering  to  the  next  car* 
rier." 

There  was  no  contract  in  this  case  for  ex- 
tra terminal  liability  or  any  facts  upon  which 
such  a  contract  could  be  based,  so  it  Is  clear 
the  defendant  company  would  be  liable  only 
for  delays  occurring  on  its  own  route  which 
could  have  been  avoided  by  the  exercise  of 
reasonable  diligence  In  delivering  the  freight 
to  the  next  connecting  carrier.  According 
to  tlie  evidence  In  the  case,  the  freight  was 
delivered  to  the  initial  carrier,  the  Balti- 
more, Chesapeake  ft  Atlantic  Railway,  at 
Its  station  at  PlttsvlIIe,  in  good  condition,  on 
the  day  It  was  to  be  shipped,  and  the  cars 
were  due  to  leave  PlttsvlIIe  at  about  9:30 
p.  m.,  but  there  Is  no  evidence  whatever  that 
the  train  left  on  time  or  the  hour  of  the  da; 
at  which  the  cars  actually  left  the  starting 
point  The  witness  Hlckey,  agent  at  Delmar 
of  the  New  York,  Philadelphia  A  Norfolk 
Railroad  and  of  the  Philadelphia,  Baltimore 
A  WasblngtoD  Railroad,  testified  as  to  the 
time  of  the  arrival  of  the  cars  at  Delmar,  a 
distance  of  only  16  miles  from  PlttsvlIIe,  and 
stated  th^  arrived  at  different  hours,  from 
8 :30  p.  m.  to  12 :52  p.  m. 

There  Is  also  an  absence  of  evidence  as  to 
the  time  when  the  cars  left  PlttsvlIIe,  Del- 
mar, Salisbury,  and  Gray's  Ferry,  or  what 
would  be  a  reasonable  time  to  be  consumed 
In  the  transportation  of  the  freight  over  the 
several  roads.  There  Is  no  evidence  what- 
ever as  to  the  time  when  the  freight  was  re- 
ceived upon  the  defendants'  road  or  when  it 
was  delivered  to  the  next  carrier,  and  it  Is 
therefore  difficult  to  see  upon  what  ground  It 
can  be  asserted  that  the  delay  In  the  trans- 
portation of  the  freight  was  solely  due  to  the 
defendant's  negligence.  The  burden  of  proof 
was  upon  the  plaintiff  to  show  that  the  de- 
lay occurred  upon  the  defendant's  road,  and, 
falling,  in  this,  the  court  below  committed  no 
error  In  granting  the  defendant's  prayer, 
which  instructed  the  Jury  that  upon  the 
pleading  and  evidence  there  was  no  legally 
sufficient  evidence  to  entitle  the  plaintiff  to 
recover.  In  this  case  there  was  no  evidence 
showing  when  or  where  the  delay  was  in  fact 
caused,  and,  there  being  no  presumption  that 
It  happened  upon  the  line  of  the  defendant 
company,  an  intermediate  carrier,  there 
could  be  no  recovery  against  the  defendant. 

There  being  no  error  In  the  rulings  of  the 
court,  the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 
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TUBPIN  et  aL  T.  UILBS. 
(Court  of  Appeal!  of  MBryland.  Not.  12, 1008.) 

1.  TBU8TB  Jl  72*)— Besultihg  Teusto— Pat- 

1£KNT  OF  PUXCHASK  PBIOE  VOB  ANOTHKB. 
A  resalting  trpst  anses  in  favor  of  one 
paying  th«  parchase  price  of  land,  the  deed  to 
whicli  is  taken  In  the  name  of  another. 

[Bd.  Note.— For  other  casea,  see  Tmsta,  Cent 
Dig.  I  102;  Dec  Dig.'l  72.*] 

2.  Trusts  ({  88*)— Cokstbuctits  Tb0B1^Evi- 

DBNCI>~PaBOL  E^riDEHCE. 

The  payment  of  the  parchase  price  of  land, 
the  deed  to  wliich  is  taken  in  another's  name,  can 
be  shown  by  i>an>l  in  order  to  estattUah  a  re- 
.salting  trust  in  faror  of  the  payor. 

[Ed.  Note.~For  other  cases,  see  Trusts.  Cent 
IMg.  H  130-133 ;  Dec  Dig.  |  88.*] 

8.  TbUSTS  (f  89*)— CONSIBUOnVB  TbCBT— EVX' 

DKNCB— SmrrroiBHOT. 

The  proof  to  establish  a  resulting  trust  In 
land  by  showing  payment  of  the  pnnmase  price 
mnst  be  clear  and  positive. 

gSd.  Note.— For  other  cases,  see  Trotts,  Cent 
.  H  134^187;  Dec.  Dig.  f  80.*] 

4.  TBUSTS  (I  859*)— B8TABU8HMENT— AcnOWS 
— POBM  OF  RBUEDT— ReSULTINO  TBDST. 
One  claiming  a  resnltiiig  trust  in  land  by 
payment  of  a  part  of  the  paratase  price  cannot 
establish  it  npon  exceptions  to  its  sale  by  the 
trustee  for  benefit  of  creditors  of  the  holder  of 
the  legal  title,  but  an  independent  snit  is  neces- 
sary. 

[Ed.  Note.— For  other  cases,  see  Tracts,  Gent 
Dig.  J  564;  Dec.  Dig.  I  86».^] 

6.  Tbusts     203*)~RESULTnro  Tbust-^Salk 
BY  Tbdstbb— TnxB  Passing. 

A  resulting  trust  in  land  was  not  aiFected 
by  the  sale  of  the  land  by  the  trustee  for  bene- 
fit of  creditozB  of  the  l^al  owner  where  only 
the  interest  of  the  legal  owner  was  sold. 
'  [Ed.  Note.^For  other  cases,  see  Trusts,  Dec. 
Dig.  I  203.*] 

Appeal  from  Circuit  Cout,  Wicomico  Coun- 
ty ;  Henry  Lloyd,  Judge. 

Proceedings  to  s^l  land  for  the  benefit  of 
creditors  by  Alonzo  Ia  Miles,  trustee,  against 
John  W.  Turpin  and  H.  Gale  Turpln.  From 
a  final  order  ratifying  the  sale  and  OTerrol- 
Ing  the  obJectloDB  thereto  of  H.  Oale  Tnti^, 
he  appealed.  Affirmed. 

Argued  before  BOYD,  a  J.,  and  BRIS- 
COE. PEABCE.  SCHMUCKER.  BURKE, 
WORTHINOTON,  THOMAS,  and  HBNRT, 
JJ. 

Robert  P.  Oraham  and  Samuel  R.  Douglass, 
for  appellant  Alonso  L.  Miles  and  James  B. 
Ellet^>od,  for  appellee. 

BU^B,  J.  The  record  shows  that  E. 
Stanley  ToadTlne  was  appointed  by  decree 
of  the  circuit  court  for  Wicomico  county, 
passed  in  a  chancery  proceeding  Instituted 
In  that  court,  to  sell  certain  real  estate.  He 
B(dd  the  property  and  reported  the  sale  as 
having  been  made  to  John  W.  Turpin  and 
H.  Gale  Turpin.  The  sale,  as  reported,  waa 
finally  ratified  and  confirmed.  On  the  20th 
of  September,  1805,  Mr.  ToadTlne,  as  trustee, 
executed  and  delivered  to  John  W,  Turpin  a  ' 


deed  for  the  property.  The  deed  recites  that 
the  oitire  property  known  as  the  "Ben  Tmltt 
Farm,"  containing  8S0  acres  of  la&d.  more 
or  less,  was  sold  by  him  to  John  W.  Tnipln 
for  the  Bam  of  J92JBIUi,  and  that  the  purchase 
money  had  beoi  fully  paid.  On  the  same 
day  John  W.  Turpin  executed  a  mortgage 
coTerlng'the  whole  farm  to  James  0.  Dlrldc- 
son  to  secure  the  sum  of  f  1,500.  which  was 
apidled  as  part  payment  of  the  purchase 
money.  The  mortgage  redtes  that  the  land 
therein  conveyed  was  the  Ben  Truitt  farm, 
and  was  the  same  land  -which  was  conveyed 
to  Turpin  by  E.  Stanley  Toadvine,  trustee, 
by  deed  of  even  date.  Turpin  took  poesee- 
Blon  of  the  tarm  under  the  deed,  and  remain- 
ed In  the  undisturbed  and  contlnuons  [toeses- 
Bion  or  control  of  the  same  until  the  28th 
of  August,  1900,  when,  being  financially  em- 
barrassed, he  executed  and  d^lvered  on  that 
day  a  deed  of  trust  for  the  benefit  of  his 
creditors  to  Alonzo  L.  Miles  of  all  his  estate 
and  property  of  every  nature,  kind,  and  de- 
scription. Mr.  Miles  accepted  the  trust  creat- 
ed by  the  deed,  filed  an  ai^roved  bond  as 
trustee,  and  upon  Ills  petition  the  court  as- 
sumed jortsdlctlon  over  the  administration 
of  the  trust  On  the  19th  of  January,  1901, 
the  trustee  sold  a  portion  of  the  Ben  Truitt 
farm,  containing  186  acres,  to  William  K. 
Leatherbnry  and  Daniel  J.  Elliott;  and  an- 
other portion  to  li.  Earnest  Williams  and 
John  D.  Williams,  trading  as  Ia  E.  Williams 
&  Co.,  and  reported  these  sales  to  the  court 
for  Its  ratification.  The  first  reiwrt  of  sale 
was  made  on  the  18th  of  April,  1901,  and  the 
second  on  July  6,  1901.  H.  Oale  Turpin  on 
May  81,  1901,  filed  exceptions  to  the  ratifica- 
tion of  the  first  sale  reported  upon  the  ground 
that  be  was  the  Joint  owner  with  John  Wes- 
ley Turpin,  as  tenants  in  common,  of  the 
property  so  sold,  and  that  the  trustee,  with  a 
knowledge  of  tlUs  fact,  sold  the  property  as 
the  property  of  John  Wesley  Turpin.  selling 
all  of  the  property,  instead  of  the  undivided 
half  interest  of  John  W.  Tuipln  thraein.  He 
did  not  except  to  the  second  report  of  sale; 
nor  did  John  W.  Turpin  exc^  to  either 
salfr  On  the  9fb  of  July,  1901,  the  purchas- 
ers filed  oc^tlons  to  both  sales,  In  whldi 
they  alleged  Uiat  th^  purchased  tbe  land 
In  good  faith  and  in  the  belief  that  John  W. 
Turpin  was  the  sole  owner  tibereof  in  fee; 
that  since  the  purchase,  they  have  been  la* 
formed  that  there  Is  an  aj^rent  defect  in 
the  title  In  that  it  aM;)ear8  from  the  record 
of  proceedings  In  the  case  of  Truitt  et  al. 
V.  Taylor  et  aL  that  B.  Stanley  Toadvine, 
trustee,  reported  the  property  as  sold  to 
John  Wesley  Turpin  and  H.  Oale  Turpln,  and 
subsequently  conveyed  the  whole  of  the  prop- 
erty to  John  Wraley  Turpin;  that  since 
the  purchase  of  the  property  Daniel  J.  Elli- 
ott and  William  E.  Leatherbury  have  been 
threatened  with  proceedings  to  dispossess 
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them  of  said  invperty;  and  that  H.  Gal« 
Tarpln  has  filed  exceptions  to  the  ratification 
of  the  sale  to  them.  Tbelr  ezc^tltms  further 
allege  that  tbej  h8T«  no  disposition  to  set 
aside  the  sale,  but  th^  object  to  the  ratifica- 
tion thereof  for  the  reasons  stated,  and  to 
tbe  end  that  the  sofficlencr  of  their  title  and 
whether  the  same  be  a  clear  and  marketable 
title  mar  he  determined  by  the  conrt  Tbe 
troBtee  filed  an  answer  to  tbe  exceptions  of 
Tarpln  and  the  purchasers,  In  which,  among 
other  things,  he  denied  that  H-  Oale  Tun>ln 
was  a  Joint  owner  with  John  W.  Tarpln  of 
tbe  property  sold  as  re^Kirted;  that  the  re- 
port made  by  E.  Stanley  Toadvtne,  trastee, 
to  JoSm  -Wesley  Tnrpln  and  H.  Gale  Tarpln 
as  the  parchasers  of  the  property,  was  an  er- 
ror ;  and  that  as  a  matter  of  fact  John  Wes- 
ley Tarpln  was  the  sole  purchaser  of  the 
property  so  reported,  and  that  H.  Gale  Tur- 
pln  has  no  Interest  therein.  The  purchasers 
withdrew  their  exceptions,  and  tbe  court 
overruled  tbe  objections  of  H.  Gale  Tarpln 
and  ratified  the  sales.  From  these  orders 
of  final  ratification,  which  were  passed  on 
tbe  26th  of  March,  190S,  H.  Gale  Tarpln  has 
broD^t  this  aK)eaL 

It  appears  from  the  testimony  taken  In 
sapport  of  the  exc^ttons  of  H.  Gale  Tarpln 
that  he  la  setting  np  a  secret  equity  as  to 
ooe-half  of  the  land  conveyed  by  Toadvlne, 
trastee,  to  John  W.  Turpln  by  the  deed  of 
September  20,  1900.  He  Is  claiming  upon 
the  facts  appearing  In  the  record  that  a 
tnist  resulted  In  bis  favor  as  to  one-half  of 
the  land  conveyed  by  that  deed.  Tbe  law  ap- 
plicable to  wact  a  case  Is  well  settled.  "When 
It  Is  clearlr  shown  that  one  baa  pwcbased  an 
estate  and  paid  the  purchase  money  therefor, 
hat  has  taken  a  deed  In  the  name  of  anothra, 
a  trnat  rendts  1^  constmctlon  of  law  In 
fbvor  of  the  paatf  who  haa  so  paid.  Tbe 
payment  of  the  mon^  which  la  tbe  tounda- 
tkm  of  the  trust  can  be  proved  by  parol,  but 
tbe  proof  must  be  clear  and  podtlve.^  Johns 
et  ai  T.  Can«U,  107  Md.  — ^  flO  Atl.  86.  If 
it  be  aMomed  fbat  H.  Oale  To^ln  Is  entitled 
to  sndi  an  eqoltr  In  the  land  sold  by  Mr. 
Uilea,  that  equity  cannot  be  established  un- 
to" exceptions  to  the  ratiflcatlon  of  the  sale. 
Tbe  court  has  no  power  la  fbia  collateral  way 
to  pass  such  a  decree.  The  right  of  H.  Gale 
Toipln  in  tbe  land  sold,  if  he  haa  any,  Is 
not  affected  hr  the  sale,  u  tbe  trastee  sold 
only  the  Intezest  of  John  W.  Tarphi.  If  H. 
Gale  Tarpln  Is  entitled  to  an  eqal^  In  the 
land.  It  coold  ooly  be  establlBbed  by  an  Inde* 
pendent  bin  bron^t  for  that  purpose.  This  Is 
settled      the  case  of  Patapsco  Guano  Com- 


pany V.  Elder  et  al.,  58  Md.  468.  In  that  case 
certain  mortgaged  premises  were  sold  under 
the  power  contained  In  tbe  mortgage.  The  ap- 
pellant, who  was  not  a  party  to  the  mortgage, 
excepted  to  the  sale  upon  tbe  ground  that  he 
was  a  Judgment  creditor  of  one  of  the  mort- 
gf^rs,  and  that  tbe  mortgage  under  which 
the  property  was  sold  was  fraudulent,  and 
that  be  had  filed  a  bUl  to  set  the  mortgage 
aside,  and  that  the  assignee  of  the  mort- 
gage, who  had  made  tbe  sale,  and  other  par- 
ties In  interest,  had  been  summoned  to  the 
suit,  and  that  pending  the  suit  the  mortgaged 
premises  were  sold.  This  court  held  that  it 
had  no  power  upon  objections  to  the  ratifica- 
tion of  the  sale  to  decide  the  questions  pre- 
sented by  tbe  exceptions.  Judge  Robinson, 
who  delivered  the  opinion,  said:  "Courts 
have  no  power  under  exceptions  to  a  sale 
to  hear  and  decide  upon  the  merits  of  a  bill 
in  equity.  As  t)etwe^  the  parties  to  the 
suit,  the  decree  Is  conclusive  as  to  the  mat- 
ter, and  as  to  strangers  not  parties  to  the 
salt  It  can  in  no  manner  affect  their  rights. 
Whether  the  mortgage  under  which  this  prop- 
erty Is  sold  was  In  fact  fraudulent  or  not 
is  an  Inquiry  which  conid  not  be  beard  and 
decided  to  this  collateral  way."  We  have 
carefully  examtoed  the  testimony  appearing 
in  the  record,  and,  while  the  orders  appealed 
against  will  be  affirmed  for  the  reasons  stat- 
ed, we  do  not  hesitate  to  say  that  the  claim 
of  H.  Gale  Tarpln  is  not  supported  by  the 
evidoice.  Tbe  property  was  bought  and  paid 
for  by  John  W.  Turpln,  and  the  mention  of 
H.  Oale  Tnrpln  as  co-purchaser  with  blm  in 
the  rqiKyrt  of  sale  made  by  Mr.  Toadvlne, 
trastee,  was  an  evident  mistake  as  lie  has 
testlfled.  The  omduct  of  the  parties  is  at< 
terly  Inconsistent  with  tbe  existence,  or  rec* 
ognitlon  of  such  a  claim  as  that  asserted  in 
this  case.  H.  Oale  Tnrpln  advanced  a  small 
amount  of  tbe  purchase  money;  but  this  ap- 
pears to  have  been  a  loan  to  his  faUier  to 
assist  him  to  paying  for  the  proporty.  On 
March  8.  1901,  be  wrote  to  Mr.  MUes,  say- 
ing: "As  far  as  I  am  concerned  In  the 
Truitt  farm,  I  have  no  Interest  to  deed  to 
any  one,  bnt,  If  it  ts  necessary  that  I  should 
sign  any  papers  to  ratify  the  sale,  I  am  will- 
ing to  do  so.  I  loaned  my  father  a  small 
amount  of  money  at  the  time  he  inirchased 
the  farm,  and  he  probably  mentioned  some- 
thing of  the  kind  to  Mr.  Toadvtoe,  and  he 
reported  the  sale  as  you  stated."  This,  -we 
think.  Is  a  correct  atetemoit  of  tbe  appel- 
lant's connection  with  the  purchase  of  the 
property  by  John  W.  Tarpln. 
Decree  affirmed,  with  costs. 
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HOLLANDE^R  «t  al.  T.  GENTRAI.  METAL 

&  SUPPLY  ca  or  bac/timobb  oity. 

(Court  of  Appealii  o£  Maryland.   Dec.  2.  1908. 
Supplemental  Oplnim,  Feb.  11,  1909.) 

1.  SpKoznc  Pbbvobkaitok  (|  107*)— Cohfxl- 

LiNG  Deed— ^OBU  oy  Relht. 

Under  Code  Pub.  Oen.  Lawa  1904.  art.  16. 
I  117,  providing  that,  in  suits  to  enforce  con- 
tracts, the  court  may  order  notice  to  be  siveu 
nonrealdent  defendants,  and  section  127,  pre- 
scribing, how  the  notice  shall  be  given,  and 
section  91,  authorizing  appointment  of  a  trus- 
tee to  execute  a  deed  decreed  to  be  executed, 
while  a  Donresideat  cannot  be  compelled  to  ex* 
ecute  a  deed  under  a  contract  to  convey,  the 
court  can  appoint  a  trustee  to  convey  his  title, 
and  to  that  end  the  proceedings  are  In  rem  and 
not  In  personam,  and  soatainable  bj  publica- 
tion service. 

[Ed.  Note.~Por  other  cases,  see  Specific  Per- 
formance. Cent.  Dig.  |  852;  Dec  IMg.  |  107.*] 

2:  SPBcifio  Pebtobuanob  (|  107*)— Pdbu- 

CATION  SEBVICE  —  DESOBIFTION  OF  LAND  — 

Sufficiency. 

An  order  for  publication  service  in  a  salt 
to  8[>ecifically  perform  a  contract  to  convey  suf- 
ficiently described  tiie  land  where  it  described 
it  as  a  lot  of  ground  on  the  east  side  of  a  10- 
foot  alley  In  the  rear  of  specified  streets,  as 
being  subject  to  a  specified  annual  ground  rent 
created  by  a  lease  between  specified  persons,  of 
specified  date,  recorded  at  a  specified  place;  and 
where  it  specified  defendants'  Interest  in  the 
reversion,  and  stated  that  plaintiff  notified  de- 
fendants of  its  desire  to  redeem  the  rent,  and 
Bent  them  a  deed  which  they  refused  to  execute. 

[Ed.  Note.— For  other  cases,  see  Specific  P«r^ 
formance,  Dee.  Dig.  |  107.*] 

8.  Equxtt  (I  S7S*)— SiTBMiBsioir  on  Plead- 

IHOB— ADinSBIONS. 

Where  a  case  Is  submitted  on  a  petition 
and  answer,  the  truth  of  the  facta  alleged  in  the 
answer  Is  taken  as  admitted. 

lEd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  {  711 ;  Dec.  Dig.  f  373.*] 

4.  Equxtt  ({  373*)— Subhissxon  oh  Plead- 
ings—Pbivileoe. 

The  privilege  of  having  a  case  heard  on  pe- 
tition and  answer  belongs  to  the  petitioner  only. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  I  87a*] 

6.  Appeal  and  Ebbob  (8  914*)  — Review  — 

Pbebuuftions. 

Since,  on  motion  to  rescind  an  order  for 
publication  service  and  on  answer  thereto,  only 
movant  could  have  the  motion  set  down  for 
hearing,  on  appeal  it  must  be  assumed  that  ii 
was  done  at  movant's  instance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  914.*] 

6.  EQurrr  (S  141*>— Pleading— Bill. 

Generally  a  uU  must  state  dearly  plain- 
tiff's right  to  the  relief  prayed. 

[Ed.  Note.— For  other  cases,  aee  Equity,  Cent. 
Dig.  M  323-830;   Dec.  Dig.  I  141.*] 

7.  Landlobd  and  Tenant  (|  79*)  — Cove- 
nants Running  with  Lease— RiaHTS  of 
Lessee. 

Where  a  covenant  runs  with  a  lease,  the 
lessee's  assignee's  richt  to  the  leasehold  interest 
entitles  him  to  the  Benefit  of  the  coutract. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  }  250 ;  Dec  Dig.  {  79.*] 

8.  Specific  Performance  ( 114*)— Pleading. 

In  a  Buit  to  specifically  ijerform  a  contract 
to  convey  to  lessees  and  their  assigns,  it  was 
suflicient  to  allege  that  plaintiff  was  an  assignee 


of  the  leasehold  Interest,  without  setting  forth 
circumstances  tending  to  prove  that  facL 

[Ed.  Note.— For  other  cases,  see  SpedBc  Per- 
formance, Dec.  Dig.  I  114.*] 

9.  Pleading  (J  II*)— Matters  of  Evidence. 

While  every  material  fact  to  which  plain- 
tiff intends  to  mter  evidence  shoold  be  distinctly 
pleaded,  a  general  allegation  la  sufficient;  it 
not  being  necessary  to  charge  minutely  all  the 
circumstances  conducing  to  prove  the  general 
charge,  since  they  are  properly  matters  of  evi- 
dence. 

[Ed.  Note— For  other  cases,  see  Pleading 
Cent.  Dig.  S  11 :  Dec  Dig-  S  H  *] 

10.  Speoifio  Pebfobuancb  (S  17*)  —  Cote- 
NANTB— Parties'  Pbxvies. 

Wherever,  and  regardless  of  the  form  and 
technical  character  of  a  contract,  performance 
of  a  covenant  respecting  lands  would  have  been 
decreed  between  Uie  parties  to  it,  it  will,  in  the 
absence  of  intervening  equities,  be  decreed  as 
between  persons  claiming  under  them  in  privity 
of  estate,  representation,  or  title. 

[Ed.  Note.— For  other  cases,  see  Spedfic  P«r^ 
formance,  Dec.  Dig.  1  17.*1 

11.  Costs  (8  172*)— Counsel  Fees. 
Counsel  fees  are  not  allowable  as  coeta,  la 

the  absence  of  a  statute  or  special  agreement. 

[Ed.  Note.— For  other  cases,  see  Coats,  Cent 
Dig.  f  6t{5 ;  Dec  Dig.  f  172.*] 

12.  Vbndob  and  Pubchabbb  (I  172*)— Con- 
tbact  to  Convey- "Cost  and  Chaboe"  of 
convetance. 

A  provision  In  a  lease  giving  the  lessee  an 
option  to  purchase,  and  further  providing  that 
any  conveyance  shall  be  at  the  "cost  and  charge" 
of  the  grantee  therein,  does  not  require  an  as- 
signee of  the  lease  to  pay  a  counsel  fee  to  tbe 
vendor  for  the  examination  of  the  assignee's  title 
to  ascertain  If  he  Is  entitled  to  the  conveyance. 

[E!d.  Note.— For  other  cases,  see  Vendor  and 
PoKbaser,  Dec  Dig.  f  172.*] 

18.  Covenants  ({  80*)— Covekahts  Runhino 
WITH  Lands. 

A  covenant  to  convey  the  fee  of  land  to 
lessees,  their  heirs  and  assigns,  is  a  covenant 

running  with  the  land. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  8  66;  Dec  Dig.  S  59.*] 

14.  Specific  Pebfobuance  (|  17*)  —  Cote- 

nant  to  convet  to  lessees. 

If  a  landlord's  covenant  to  convey  the  fee 
in  the  demised  land  enhances  the  valae  of  the 
lessees'  interest  therein  and  forms  part  of  the 
consideration  for  the  acceptance ,  of  the  lease, 
equity  will  decree  specific' performance  not  only 
as  between  the  parties  to  the  contract,  but  in  the 
absence  of  intervening  equities,  also  as  between 
those  claiming  under  them  in  privity  of  estate. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec  Dig.  8  17.*] 

15.  Pebfetuities  (8  4*)— Definition. 

A  "perpetuity"  Is  a  future  limitatloii, 
whether  executory  or  by  way  of  remainder,  aod 
of  either  real  or  personal  property,  which  ts  not 
to  vest  until  after  the  ezpimtion  of,  or  will  not 
necessarily  vest  within,  the  period  prescribed, 
by  law  for  the  creation  of  future  estates  and 
Interests,  and  which  is  not  destructible  by  the 
person  for  the  time  being  entitled  to  tbe  prop- 
erty subject  to  tlte  future  limitations,  exct^pt 
with  the  concurrence  of  the  individual  interest- 
ed under  that  limitation. 

[Ed.  Note.— For  other  cases,  see  Perpetuities. 
Cent.  Dig.  88  4r-44 ;  Dec  Dig,  {  4.* 

For  other  definitions,  see  Words  and  Phraaes. 
vol.  6.  pp.  5319-5321;  vol.  8.  p.  7752.] 


"For  other  oases  see  same  topic  and  section  NUMBER  m  Deo.  ft  Am.  DIes.  1M7  to  date,  ft  Reporter  Tnflni,— 
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16.  PEBpgnnnicB  (H  4*)— AroucATioir  or 
Rule. 

Tha  applicatirai  of  the  rale  aciinst  perp«- 
tnideB  i»  not  determined  by  the  chmracter  of  the 
estate  conreyed,  but  by  the  annret  to  the  aue»- 
tion,  will  it  necessanly  vest  within  the  time 
fixed  by  the  nile? 

[Ed.  Nots^For  other  easea,  aetf  Pefpetaittei^ 
Cent  Dig.  »  4-44;  Dec.  Dig.  |  4.*] 

17.  Peepetoitieb  (1 4»1— Rum  Not  Yiolatbd. 
A  coTenant  by  a  lessor,  her  heira  and  aft* 

eigiu,  to  convey  the  fee  to  the  land  to  the  les- 
sees, their  heirs  and  assigns,  upon  payment  of 
specified  amounts,  does  not  violate  the  rule 
against  perpetuities. 

[Ed.  Note.— For  other  cases,  see  Perpetuities 
Dec  Dig.  I  4.*] 

Supplemental  Opinion. 

18.  Absbwtees  (J  2*)  —  Actions  Against  — 
Who  abb  "Nonbesidentb." 

It  petitioner  has  been  oat  of  the  state 
n>r  a  jear  and  a  half,  with  no  intention  of  re- 
turning, or  with  the  intention  of  returning  at 
Ebme  indefinite  future  time,  he  is  a  nonresident, 
within  Code  Pub.  Gen.  Laws  1904,  art.  16,  { 
123,  proTldIng  that,  where  it  la  unknown  wheth- 
er a  nonresident  is  living  or  dead,  a  bill  may  be 
filed  against  him  aa  if  living,  etc.,  and  he  may 
be  proceeded  against  as  such,  though  he  may  not 
intend  to  abandon  his  domicile  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Cent  Dig.  1 1 ;  Dec.  Dig.  {  2.* 

For  other  d^itions,  see  Words  and  Phrases, 
Tol.  5,  pp.  482&~4S2S;  toI.  8,  p.  7733.] 

19.  Absbntbes  (I  2*)  —  AcnoNB  Against  — 
Who  Abk  "Nonresidents." 

A  "nonresident"  within  Code  Pub.  Gen. 
Laws  1904,  art.  16,  f  123,  providing  that,  where 
it  is  unknown  whether  a  nonresident  is  living, 
a  bill  may  be  filed  against  him  as  if  living,  etc., 
is  one  who  does  not  reside  in  the  state,  as  de- 
fined in  the  law  relating  to  attachment. 

[Ed.  Note.— For  other  cases,  see  Alwentees, 
Cent  Dig.  |  1 ;  Dec  Dig.  t  2.«] 

An>eal  trom  Olrcalt  Court  of  Baltimore 
atr;  ThoB.  Ireland  Bllfott.  Judge. 

Suit  by  the  Central  Metal  ft  Supply  Com- 
pany of  Baltimore  City  against  Charles  S. 
Hollander  and  otlwrs.  From  a  decree  for 
lilaintUF,  defuidants  appeal.  AflQrmed  and 
remanded. 

Argi^  before  BOYD,  C.  J.,  and  BRISCOB, 
PBARCB,  SCHMUCKBR,  BURKE.  WOK- 
THINGTON,  and  THOMAS,  JJ. 

Arthur  W.  Machen,  Jr.,  and  Arthur  W. 
Macben,  Sr.,  for  appellants.  John  G.  Schtlpp 
and  H.  M.  Bmne,  for  appellee. 

THOMAS,  J.  The  Central  Metal  ft  Sup- 
ply Company  of  Baltimore  city,  "a  corpora- 
tion duly  Incorporated  under  the  laws  of 
the  state  of  Maryland,"  having  purchased 
the  leasehold  estate  In  a  certain  lot  of  land 
Id  Baltimore  city,  brought  this  suit  on  the 
3l5t  day  of  May,  1907,  against  the  appel- 
lants, as  tbe  present  owners  of  the  rever- 
,sion  In  Bald  lot,  for  a  specific  performance 
of  tbe  coreiiant  in  the  lease  of  the  lessor, 
"her  befrB  and  assigns,"  upon  payment  of 
tbe  amounts  specified  therein,  to  convey  tbe 
fee  to  tbe  lessees,  their  "heirs  and  assigns." 
The  bill  alleges  that  tbe  defendants,  Charles 
Hollander  and  Elsie  Hollander,  his  wife,  and 


Lee  M.  Hollander,  are  nonresidents,  and 
that  the  plaintiff,  In  January,  1907,  address- 
ed a  letter  to  these  defendants  notifying 
tbem  of  its  desire  to  redeem  the  ground 
rent  under  tbe  lease,  and  prepared  and  for- 
warded to  them  for  execution  a  deed  from 
them  to  the  plaintiff  of  the  fee  In  said  tot, 
which  they  refused  to  execute  on  the  ground 
that  "the  said  rent  Is  not  redeemable."  Aft- 
er an  order  of  publication  bad  been  passed 
against  tbe  nonresident  defendants,  Charles 
S.  Hollander  and  wife  filed  a  motion  to  re- 
scind tbe  order  and  to  quash  the  proceed- 
ings, on  tbe  ground  (1)  that  a  suit  for  the 
specific  performance  of  a  contract  Is  a  suit 
In  iKrsonam,  and  cannot  be  maintained 
against  a  nonresident  on  service  by  publica- 
tion, and  (2)  that  tbe  order  of  publication 
In  this  case  does  not  contain  a  sufficient  de- 
scription of  the  property  to  Inform  tbe  de- 
fendants of  the  property  Involved  in  the 
suit.  Some  time  after  this  motion  was  filed, 
Lee  M.  Hollander  filed  a  similar  motion,  al- 
leging, as  an  additional  reason  for  rescinding 
the  order  as  against  blm,  that  at  the  time 
of  the  bringing  of  the  suit  he  was  a  resident 
of  the  state  of  Maryland. 

The  case  of  Worthington  t.  Lee,  61  Md. 
630,  was  for  specific  performance  of  a  cove- 
nant for  a  raiewal  of  a  lease  for  99  years, 
renewable  forever,  and  for  an  Injunction  to 
restrain  an  action  of  ejectment  for  tbe  re- 
covery of  the  premises.  Some  of  the  non- 
resident defendants  appeared  and  pleaded  to 
the  Jurisdiction  of  the  court  to  grant  relief, 
while  against  others  interlocutory  decrees  - 
were  entered  In  default  of  appearance  and  an- 
swer. The  notice  to  nonresidents  was  by  pub- 
lication, and  the  court,  in  dealing  with  the  case 
as  against  the  nonresident  defendants,  said: 

"If  the  application  was  for  a  sale  of  the  prop- 
erty, or  for  a  simple  conveyance  thereof,  those 
objects  could  be  accomplished  by  tbe  appoint- 
ment of  a  trustee,  as  provided  by  Code  Pub. 
Gen.  Laws  1904,  art.  1^  8$  67,  135.  But  those 
provisions  of  the  statute  do  not  apply  in  a  case 
like  tbe  present,  where  the  object  of  tbe  decree 
is  to  secure  to  the  plaintiff  the  specific  execution 
of  the  covenant,  whereby  she  is  entitled  to  ob- 
tain a  renewed  lease,  with  important  and  valu- 
able personal  covenants  of  the  lesson,  and  with- 
out which  It  would  not  be  an  instrument  of  the 
character  contemplated  by  the  covenant  decreed 
to  be  performed.  The  court  could  direct  a  lease 
for  99  years  to  he  made  by  a  trustee,  hut  not 
with  covenant  for  renewal,  and  other  personal 
covenants,  to  bind  personally  the  ownera  of  the 
reversion,  their  heirs  and  assigns.  The  court 
could,  through  the  inatrumentalfty  of  a  tmstee, 
direct  the  conveyance  of  an  estate,  or  tbe  trans- 
fer of  a  right,  but  not  the  making  of  personal 
covenants,  in  the  absence  of  the  parties,  to  bind 
them  personally,  and  those  who  may  stand  in 
privity  with  them.  Tbe  court  possesses  no  such 
power  as  that  inherently,  and  the  statute  does 
not  confer  it" 

In  tbe  case  of  Hart  v.  Sansom,  110  U-  S. 
151,  3  Sup.  Ct.  586.  28  L.  Ed.  101.  cited  and 
relied  on  In  Worthingtm  t.  Lee,  anpra,  the 
court  said: 

"It  would  doubtless  be  within  the  power  of 
the  state  in  which  the  land  lies  to  provide  by 


*nr  other  e— as  sse  same  tc^  and  twtlon  NVMB£B  In  Dec.  ft  Am.  Digs.  1M7  to  date,  A  Reporter  lodsxss 
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iitatate  that  If  the  defendaot  Is  not  found  within 
the  juiisdictlOQ,  or  refuses  to  make  or  to  cancel 
a  deed,  this  should  be  done  in  his  behalf  hj  a 
trustee  app<rfiited  by  the  court  for  that  purpose." 

And  in  the  case  of  Amdt  r.  Griggs,  134  U. 
8.  316,  10  Sop.  Ct.  557,  33  L.  Ed.  918,  in 
passing  upon  a  Nebraska  statute,  and  deal- 
ing with  the  right  of  the  state  to  provide 
for  notice  to  nonresident  defendants,  the 
court  said  that-the  state  had  "control  over 
property  within  Its  limits;  and  the  condi- 
tion of  ownership  of  real  estate  therein, 
whether  the  owner  be  a  stranger  or  a  citi- 
zen. Is  subject  to  its  rules  concerning  the 
holding,  the  transfer,  liability  to  obligations, 
private  or  public,  and  the  modes  of  estab- 
llsbing  titles  thereto.  It  cannot  bring  the 
person  of  a  nonresident  wltbln  its  limits — 
its  process  goes  not  beyond  its  borders — but 
It  may  determine  the  extent  of  his  title  to 
real  estate  within  Its  limits;  and  for  the 
purpose  of  such  determination  may  provide 
any  reasonable  methods  of  imparting  notice." 
Section  117,  art.  16,  Code  Pub.  Gen.  Laws 
1004,  la  as  follows: 

"If  in  any  suit  In  chancery,  by  bill  or  petition, 
respecting,  in  any  manner  the  sale,  partition, 
conveyance  or  transfer  of  any  real  or  personal 
property  lying  or  being  in  this  state,  or  to  fore- 
close any  mortgage  thereon,  or  to  enforce  any 
contract  or  lien  relating  to  the  same,  or  concern- 
ing any  use,  trust  or  other  Interest  therein,  any 
or  all  of  toe  defendants  are  nonresidents,  the 
court  in  which  auch  suit  Is  pendine  may  order 
notice  to  be  given  to  such  nonresidents,  of  the 
su^tance  and  object  of  such  bill  or  petition, 
and  warning  them  to  appear  by  a  day  therein 
stated." 

Section  127  of  article  16  provides  how  the 
notice  shall  be  given,  and  section  91  authoriz- 
es the  court,  whenever  the  execution  of  a  deed 
of  any  kind  Is  decreed,  to  appoint  a  trustee  to 
execute  It  The  prayer  of  the  bill  and  the 
covenant  here  sought  to  be  enforced  Is  for 
conveyance  to  the  appellee  of  the  lot  describ- 
ed In  the  lease,  and,  while  the  court  could 
not  enforce  a  decree  requiring  a  nonresi- 
dent to  execute  a  deed  for  the  property.  Its 
decree  may  be  made  effective,  under  the  pro- 
visions of  the  Code,  by  the  appointment  of  a 
trustee  to  convey  the  title  of  the  appellants, 
and  to  that  end  the  proceedings  are  in  rem 
and  not  In  personam.  Miller's  Equity  Pro- 
cedure, §  120;  White  v.  White,  7  GUI.  &  J. 
(Md.)  208;  22  Am.  &  Eng.  Ency.  of  Law, 
917;  Phelps  on  Juridical  Equity,  g8  85,  223. 

The  order  of  publication,  which  la  set  oat 
in  the  record.  In  addition  to  describing  the 
land  as  the  "lot  of  ground  on  the  east  side 
of  a  ten-foot  alley  in  the  rear  of  Lombard 
and  Frederick  streets  in  the  city  of  Balti- 
more," and  as  being  subject  to  the  annual 
ground  rent  of  $36  "created  by  the  lease 
from  Charlotte  Bolgiano  to  Robert  Bolton 
and  others,  dated  July  18,  1835,  and  record- 
ed in  Liber  T.  K.  No.  262,  folio  294,"  etc., 
states  that  an  nndivtded  one-third  interest 
in  the  reversion  In  said  lot  is  vested  In  Ed- 
ward Hollander,  trustee  for  Amelia  Hollan- 
der, for  life,  remainder  to  Charles  S.  and 
Levi  U.  Hollander,  and  that  the  remaining 


two-thirds  Interest  It  vested  in  said  Cfaarle* 
S.  and  Levi  M.  Hollander,  "as  by  reference 
to  Liber  R.  O.  No.  2243,  folio  93,  will  ap- 
pear/' and  that  the  plaintiCt  notified  the  de- 
fendants by  letter  of  its  desire  to  redvem 
said  rent,  and  prepared  and  had  sent  to 
them  for  execution  a  deed  from  them  to 
the  plaintiff  for  their  interest  In  said  lot, 
which  they  declined  to  execute  and  returned. 
The  reference  to  the  lease  under  and  by  vir- 
tue of  which  the  defendants  received  the 
annual  rent  of  $36,  to  their  interest  In  the 
reversion,  and  to  the  letter  and  deed  sent  tO' 
them,  could  have  left  no  doubt  In  their 
minds  as  to  the  land  referred  to,  and  we 
think  was  sufficient  notice  to  the  defendants 
of  the  subject-matter  of  the  suit  Bleslmw 
V.  Meshaw,  2  Md.  Ch.  12;  Fhelpa  on  Juridi- 
cal Equity,  313. 

The  petition  of  Lee  M.  Hollander  was  an- 
swered by  the  plaintiff,  denying  that  he  was 
a  resident  of  the  state  of  Maryland,  and 
again  alleging  that  he  was  a  nonresident 
The  matter,  as  stated  in  the  opinion  of  the 
court  below,  was  submitted,  without  proof, 
on  the  petition  and  answer,  and  his  motion, 
and  the  motion  of  Charles  S.  Hollander,  was 
and  we  think  properly,  overruled.  Where  a 
case  is  submitted  on  i>etition  and  answer, 
the  truth  of  the  facts  alleged  In  the  answer 
Is  taken  to  be  admitted,  but  the  privilege  of 
having  a  case  so  heard  belongs  only  to  the 
petitioner.  The  record  does  not  discloee  who 
set  this  motion  down  for  hearing,  but  as  the 
plaintiff  in  this  case  had  no  right  to  do  so 
on  the  petition  and  answer,  we  must  assume 
that  it  was  done  at  the  Instance  of  the  peti- 
tioner. Miller's  Equity  Procedure,  i  255, 
and  notes. 

After  these  motions  were  overruled,  the 
defendants  demurred  to  the  bill  on  the  fol- 
lowing grounds:  (1)  That  the  bill  does  not 
show  plaintiff's  riglit  to  take  advantage  of 
the  covenant  in  the  lease;  (2)  that  the  plain- 
tiff does  not  offer  to  comply  with  the  terms 
of  the  covenant;  (3)  that  the  covenant  Is 
not  one  running  with  the  land,  and  cannot 
be  enforced  by  the  assignee  of  the  lessees 
against  the  assignees  or  the  lessor;  and  (4> 
that  the  covenant  cannot  be  enforc^  against 
the  assignee  of  the  reversion  because  It  tIo* 
lates  the  rule  against  perpetuities. 

The  bill  charges  that  the  plaintiff,  on  the 
9th  day  of  January,  1907,  obtained  by  deed 
from  Benjamin  Krulewltch,  administrator, 
the  leasehold  property,  a  description  of 
which  is  set  out  in  the  bill  and  in  the  plain- 
tiCTs  deed  filed  with  the  bill ;  that  the  lot 
of  ground  so  obtained  by  the  plaintiff  Is  sub- 
ject to  an  annual  groimd  rent  of  $36,  created 
by  a  lease  from  Charlotte  Bolgiano  to  Roth- 
ert  Bolton  and  others,  dated  July  18,  1835^ 
and  recorded  among  the  Land  Records  In 
Liber  T.  K.  No.  262,  folio  294,  etc,  and  a 
certified  copy  of  which  la  filed  with  the  bill ; 
"that  the  said  lease  contains  a  covenant  on 
the  part  of  said  lessor,  her  heirs  and  assign  a, 
.that  at  any  time  during  the  coatlnnance  of 
said  demise,  at  the  request  and  ooat  of  aalA 
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ipasMs,  tbelr  beln  or  ftBSlgns,  snd  on  tbelr 
paying  six  hundred  dollars,  with  all  rent  ac- 
croea  ana  Mmilng,  aald  Iobsm,  her  heirs  and 
■silgns,  wonld  cause  to  be  delivered  to  said 
lemees.  their  helra  and  assigns  a  good  and 
nffident  deed  In  fee  simple,  of  and  for  the 
said  property**  i  and  that  the  plaUktlff  bought 
said  iwoperty  '^apon  the  express  omdltlon 
tbat  the  saM  rent  could  be  extinguished  at 
Its  option  at  any  time" ;  "that  the  rererslon 
la  and  to  said  lot,  with  the  right  to  collect 
the  annual  rent  of  thlrt^'Slx  dollars,  is  now 
Tested  in  stfid  defendants,  as  ftillows:  (a) 
Edward  Hollander,  trustee,  one  <^  the  above- 
named  def»<l»nts,  and  trostee  In  the  case  of 
Edmrd  Honandnr  t.  Amelia  Hollander  et 
al.,  in  flie  circuit  court  of  Baltimore  dty 
(docket  24a.  folio  245),  holds  a  one  andlvlded 
tbird  interest  thmin,  for  Amelia  Hollsndw, 
another  of  the  above-namejl  defendants,  for 
11(6,  with  remainder  to  Charles  S.  Hollaiider 
and  Lee  It.  Hollander,  other  above-named 
defendants,  absolutely,   (b)  Bald  Oharles  & 
Hollander  and  Lee  M.  HMlander  liold  the 
other  two-thirds  undivided  Interest  tiiereln, 
as  would  ai^iear  by  reference  to  the  deed  to 
said  named  defendants  of  said  lot  of  ground, 
dated  May  10,  1905,  and  recorded  among  the 
said  lAnd  Becords  in  Liber  R.  O.  No.  2143, 
folio  93,"  etc.:  that  the  plaintiff  notified  the 
nonrealdent  defendants     letter  of  its  desire 
to  redeem  said  ground  rent  and  in  January, 
1907,  inrepared  and  had  sent  to  them  for  ex- 
ecution a  deed  to  the  plaintiff  ot  their  Inter- 
est In  said  lot,  whldi  deed  they  refused  to 
execute  on  the  ground  that  by  the  terms  of 
said  lease  the  rent  was  not  redeemable;  that 
on  the  20th  of  May,  1907,  the  plaintiff  tender- 
ed to  Edward  Hollander  trustee,  |210^,  it 
*^lng  one-third  of  the  said  redemption  mon- 
ey, together  -with  the  proportionate  part  of 
the  accruing  rent  to  the  date  tiiereot,  and 
likewise,  on  May  81, 1907,  tendered  to  Arthur 
W.  Madien  Jr.,  Esq.  solicitor  of  the  defend- 
ants, Charies  8.  Hollander  and  Elsie  Hol- 
lander, bis  wife,  and  Lee  M.  Hollander,  the 
•am  of  $^.00,  being  their  two>thtrds  share 
of  said  redemption  mon^,  together  with 
their  prc^rtlonate  part  of  the  accmlng  rent 
to  said  date":  and  that  at  the  aame  time 
Idalntlff  handed  to  said  trustee  and  said 
■olldtor  a  draft  for  a  new  deed  "requesting 
them,  and  each  of  them,  to  have  the  same 
properly  executed  so  ss  to  vest"  the  plaintiff 
"irtth  an  absolute  fee*slmple  title  in  and  to 
tbe  property,"  which  deed  is  Ued  with  the 
bin,  and  wlil<A  they  refused  to  vxiacute  or  to 
bave  executed;  and  that  said  Machen  was 
the  solicitor  of  the  defendants  "In  thU  mat- 
ter." The  prayer  of  tbe  bill  is  for  leave  to 
bring  into  court  the  sum  of  $630.90  so  ten- 
dered, and  that  a  trustee  may  be  appointed 
to  convey  to  the  plaintiff  tbe  revenion  in 
«tld  lot,  etc. 

1.  Ilie  general  rule  is  that  the  bill  must 
Mate  deuly  platntira  right  to  the  relief 
ptayed,  and  counsel  for  the  appelhtnts  Insist 
that,  in  c«npliance  with  dils  role,  the  bill 
•boold  bave  set  out  all  of  the  assignments 


fnnn  the  original  lessees  down  to  the  plain- 
tiff, in  ordor  to  show  tbe  right  of  the  plain- 
tur,  as  assignee  of  the  leasehold  estate,  to 
the  benefit  of  the  covenant  sought  to  be  en- 
forced.  The  leasehold  interest  was  emiveyed 
by  the  lease  to  tbe  lessees,  their  executors, 
administrators,  and  assigns,  and  the  tdll 
charges  that  the  plaintiff  Is  the  owner  of 
the  leasehold  property  described  in  said  lease 
by  virtue  of  tbe  deed  from  Benjamin  Knile- 
wltch,  administrator.  If  the  covenant  Is  tme 
that  runs  with  the  lease,  in  favor  of  the  as- 
signee of  the  lessees,  tbe  right  to  the  lease- 
hold interest  created  by  the  lease  entitles  the 
owner  to  the  benefit  of  the  covenant  In 
Spencer's  Case,  1  Smith  Lead.  Cas.  (11th 
Ed.)  77: 

"It  was  resolved  tbat  tbe  aasisnee  of  the  as- 
Bianee  should  have  en  action  of  covenant.  Bo 
of  the  executors  of  the  assignee  o{  the  lUsMcnee ; 
so  of  the  assignee  o(  the  execntors  or  adminis- 
trators of  every  assignee ;  for  all  are  comprised 
within  this  word  (assignees),  for  the  same  right 
wfaieh  was  In  the  testator,  or  intestate,  shall  go 
to  his  executors  or  admlniatraton." 

The  bill  in  substance  alleges  that  the  plain- 
tiff Is  tbe  assignee  of  the  leasehold  Interest  or 
estate  created  by  said  lease.  It  was  not  neces- 
sary to  allege  all  the  circumstances  tending  to 
prove  that  fact  While  "every  material  fact 
to  which  tbe  plaintiff  means  to  offer  evi- 
dence, ought  to  be  distinctly  stated  In  the 
premises;  for  otherwise  he  will  not  be  per- 
mitted to  offer  or  require  any  evidence  of 
snch  fact  A  general  charge  or  statement, 
however,  of  the  matter  of  fact  Is  snffldent; 
and  It  Is  not  necessary  to  charge  minutely  all 
the  drcmnstances,  which  may  conduce  to 
prove  the  general  charge;  for  these  circum- 
stances are  properly  matters  of  evidence, 
which  need  not  be  charged  in  order  to  let 
th^  In  as  proofs."  Story's  Equity  Pleading 
(5th  Ed.)  t  28;  Miller's  Equity  Procedure,  S 
02;  FhelpB  on  Jarldical  Equity,  H  49,  55; 
Meshaw  V.  Meshaw,  supra;  Dennis  v.  Den- 
nis, 15  Md.  73.  The  covenant  is,  at  the  re- 
quest etc.,  of  the  lessees,  "their  heirs  and 
assigns,"  to  convey  to  the  lessees,  their 
heirs  and  assigns,  etc.,  yet  the  manifest  In- 
tention of  the  parties  to  the  lease;,  as  gath- 
ered from  the  whole  Instrument,  was  to 
give  to  the  lessees  and  those  claiming  xmder 
them,  viz.,  "their  executors,  administrators 
and  assigns,"  the  benefit  of  the  covenant. 
This,  howevCT,  Is  not  an  action  at  law  for  a 
breach  of  the  covenant  and  the  doctrine  of 
Q>edfic  performance  does  not  depend  upon 
such  technical  distinctions.  Wherever,  and 
without  regard  to  the  form  and  technical 
character  of  the  contract  performance  of  a 
cov«iant  in  respect  to  lands  would  have  been 
decreed  between  tbe  parties  to  It  It  will.  In 
the  absence  of  controlling  Intervening  equi- 
ties, "be  decreed  as  between  persons  claim- 
ing  under  them  In  privity  of  estate^  ox  of 
representation,  or  ot  title."  2  Story*!  Bq. 
(5th  Ed.)  H  788-790,  714,  715,  791;  Worth- 
Ington  V.  Lee,  supra. 

Sl  The  ncottd  objection  to  tbe  bill  is  that 
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the  plaintiff  does  not  offer  to  bear  the  **coet 
and  diarge"  of  the  couTeyance  of  the  fee 
to  him,  which.  It  la  clalmed,  Inclnde  a  oonDsel 
fee  to  the  dtfeadants  for  the  examination 
of  pleintiff'B  title  In  order  to  ascertain  if  he 
is  legally  entitled  to  the  benefit  of  the  cove- 
nant In  the  case  of  Oelrichs  v.  Spain,  15 
Wall.  211.  21  Ed.  43,  the  court  held  that 
connsd  fees  were  not  recwerable  in  a  suit 
on  an  Injonctloa  bond,  the  condition  <jt  which 
was  to  satisfy  and  pay  "all  costs,  damaKes^ 
and  charges"  which  should  be  occasioned 
such  writ  of  injunction,  and  said  that  the  dis- 
allowance of  such  fees  "rests  on  a  solid 
foundation,  and  that  the  oi^ioslte  rule  la 
forbidden  by  the  analt^les  of  the  law  and 
sound  public  policy,**  This  case  was  cited 
and  relied  on  In  Wood  v.  State,  Use  of  White, 
06  Md.  61,  S  Atl.  476,  where,  In  a  suit  on  an 
Injunction  bond,  the  court  held  that  the 
plaintiff  could  not  recover  fees  paid  counsel 
for  procuring  a  dissolution  of  the  injunction. 
In  Johnson  t.  Glenn.  80  Md.  869.  SO  Atl. 
90S.  a  provision  in  a  mortage  authorizing 
"the  payment  of  all  expenses  Incident  to 
Ruch  sale"  was  said  to  Include  services  of 
an  auctioneer,  cost  of  advertising,  etc.,  bnt 
not  an  allowance  for  commissions.  Counfiel 
fees  "are  not  allowable"  as  costs  "in  the  ab< 
senoe  of  a  statute,  or  in  the  absence  of  some 
agreement  or  stipulation  specially  authoriz- 
ing the  allowance  thereof.**  11  Cyc.  104. 
While  parties  must  be  left  to  contract  as 
tbey  please.  In  the  absence  of  a  clear  nn- 
dertaklDg  to  do  so,  one  party  to  a  contract 
should  not  be  required  to  pay  for  serrlces 
rendered  for  the  benefit  of  the  other,  and, 
whatever  may  have  been  held  on  tlie  subject 
elsewhere,  under  the  decisions  in  this  state 
the  "cost  and  charge,"  which  the  plaintiff 
under  the  lease  is  required  to  pay,  cannot 
be  held  to  inclnde  a  counsel  fee  to  tbe  de> 
fendants  for  examination  of  the  platntlfTs 
title. 

8.  The  next  ground  of  the  demurrer  is  that 
the  covenant  to  convey  the  fee  to  the  lessees, 
"their  heirs  and  assigns,"  is  not  a  covenant 
running  with  the  land.  In  Gl«m  v.  Canby, 
24  Md.  127,  the  court  stated,  as  the  establish- 
ed doctrine,  that  a  covenant  to  run  with  the 
land  must  extend  to  the  land,  so  that  the 
tiling  required  to  be  done  will  affect  thequal- 
1^,  value,  or  mode  of  enjoying  the  estate  con- 
veyed, and  thus  constitute  a  condition  annex- 
ed or  ai^urtenant  to  it ;  there  must  also  be  a 
privity  of  estate  between  the  contracting  par- 
ties, and  the  covenant  must  be  consistent 
with  the  estate  to  wtddi  it  adheres,  and  of 
wach  a  characto-  that  the  estate  will  not  be 
defeated  or  changed  by  a  performance  of  It." 
Tbls  Is  the  doctrine  asserted  by  Mr.  Poe  in 
1  Poe'B  P.  &  P.  (1st  Ed.)  258,  and  reltei^ 
ated  by  tbia  court  tn  Whalen  v.  B.  ft  O. 
R.  R.  Co.,  68  Atl.  89a  In  Taylor's  Landlord 
and  Tenant  (7th  Bd.)  i  261,  It  Is  said  that: 

-  ''In  order  that  4  covenaDt'-may  ran  with  the 
land,  its  performance  or  nonpenormaDce  must 
itrFect  tbe  nature,  quality,  or  value  of  the  proi> 
{Tty  demised,  independent  of  collateral  rircum- 
stances,  or  muHt' affect  its  mode  of  cnjoymeat. 


It  must  not  only  ooncem  the  land,  bnt  then 
must  be  a  privity  of  estate  between  the  con- 
tracting parties." 

"In  order  that  a  covenant  may  run  with  the 
land— that  is,  that  its  benefit  or  obligation  may 
past  with  the  ovnership— it  must  respect  tbe 
thing  granted  or  demised,  and  the  act  covenant- 
ed to  be  done  or  omitted  mast  concern  the  land 
or  estate  conveyed.  Whether  a  covenant  will 
or  will  not  mn  with  the  land  does  not,  however, 
80  much  depend  on  whether  it  Is  to  be  perform- 
ed on  the  land  itself,  as  on  whether  it  tends  di- 
rectly or  necettsarlly  to  enhance  Its  value  or 
render  It  more  benendal  and  convenient  to  tboae 
by  whom  It  is  owned  or  occnpied,  tm  if  this  be 
the  case  every  anccessive  assignee  of  the  land 
will  be  entitled  to  enforce  the  covenant."  11 
Cyc.  1080. 

"Sudi  covenants,  and  snch  only,  ran  with  land 
as  concern  the  land  itself,  in  whatsoever  hands 
It  may  be,  and  become  united  with,  and  form 
a  part  of,  the  consideration  for  which  the  land, 
or  some  interest  in  it,  is  parted  vritii,  betwem 
the  covenantor  uid  covenantee."  Washburn  «i 
Real  Property.!  1205. 

That  tbe  covenant  In  this  case  Is  within 
these  requirements,  as  affecting  the  interest 
Id  tbe  land  demised,  as  enhancing  the  value 
thereof,  and  as  forming  a  part  of  the  consid- 
eration for  the  acceptance  of  the  lease  by  the 
lessees,  would  seem  to  be  free  of  doubt.  Tbe 
learned  counsel  for  tbe  appellants  contend, 
however,  that  tbe  performance  of  the  cove- 
nant would  defeat  tbe  estate  of  the  lessor, 
and  change  the  character  of  the  estate  of  the 
lessee,  and  that  It  therefore  falls  within  tbe 
restrictions  of  Glenn  v.  Canby,  supra.  But  in 
Taylor's  Landlord  and  Tenant^  i  282,  it  Is 
said: 

"The  right  of  renewal  constitutes  a  part  of 
the  tenant  B  interest  in  the  land,  and  a  covenant 
tn  renew  Is  consequently  binding  upon  the  as- 
(tigoee  of  the  reversion.  So  the  grant  of  an  ad- 
ditional term,  or  the  right  to  purchase,  is,  for 
many  purposes,  to  be  considered  a  continuation 
of  the  former  lease;  and,  if  there  is  nothing  in 
the  lease  to  show  that  such  right  or  renewal  was 
intended  to  be  confined  personally  to  the  lessee, 
they  will  inure  to  his  assignees  or  executors, 
without  their  being  particularly  named.'* 

In  tbe  case  of  Maughlln  v.  Perry,  36  Md. 
352,  tbe  covenant  on  tbe  part  of  the  l^sor 
was  as  follows: 

"And  the  said  party  of  the  first  part,  for  him- 
self, his  heirs  and  assigns,  doth  hereby  covenant 
and  agree  with  the  party  of  the  second  part,  his 
heirs  and  assigns,  to  sell  and  convey  unto  the 
party  of  the  second  part,  his  beirs  and  assigiw. 
the  above-described  property  and  premises  fur 
the  sum  of  fifteen  hundred  dollars  at  any  time 
before  the  expIraUon  of  this  lease  or  tenancy." 

The  lessor  died  afto-  having  sold  the  prop- 
erty, and  suit  was  brought  by  tbe  assignees 
of  the  lenee  against  the  assignee  of  the  les- 
sor for  a  specific  performance  of  the  cove- 
nant, and  the  court,  in  afltrniing  a  decree  re- 
quiring tbe  defendant  to  convey  the  proper- 
ty to  tbe  plaintiff  In  accordance  with  the 
terms  of  tbe  covenant.  Bald: 

"As  a  part  of  the  consideration  of  the  lease 
constituting  the  contract  between  the  parties, 
Wells,  the  lessor,  covenanted  to  sell  the  proper- 
ty to  Ilynson,  his  lessee,  for  fifteen  hundred  dol- 
lars, at  any  time  during  the  existence  of  the 
Ic&twt.  This  was  a  continual  obligation  mnning 
with  tbe  lease  on  the  part  of  tbe  lessor,  witb 
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tbe  option  In  the  tenant  to  accept  the  same,  or 
Dot,  vithin  that  time.  But  It  eeems  Wells,  be- 
fore the  riftht  of  Hynson  to  make  bis  election 
had  determined,  made  sale  of  the  property  to 
Maushlin,  and  died.  Maushlln,  witn  notice  of 
the  recorded  contract  between  the  parties,  can 
nrqnire  no  greater  right  than  poneswd  by 
Wells." 

The  certain  and  definite  rale  deducible  from 
the  authorities  cited,  then,  ia  that  If  the  cove- 
oant,  as  In  this  case,  toncbes  and  coDcems 
the  land  or  estate  demised,  enhances  tbe  ral- 
ue  thereof,  and  forms  a  part  of  tbe  consldera- 
tloD  for  the  acceptance  of  tbe  lease  by  the 
lessee,  a  court  of  equity  will  decree  specific 
performance,  not  only  as  between  tbe  parties 
to  tbe  contract,  but,  In  tbe  absence  of  Inter- 
vening equities  controlltug  ita  conscience,  al- 
so as  between  tboae  claiming  under  them  in 
privity  of  esUte.  24  Cyc.  1026;  Gear  on 
Landlord  and  Tenant,  S  84 ;  Laffan  v.  4faglee, 
9  Cal.  662.  70  Am.  Dec.  678 ;  Robinson  v.  Per- 
ry, 21  Ga.  1^13,  68  Am.  Dec  456;  Kerr  v. 
Day,  14  Pa.  112,  53  Am.  Dec.  526;  Hagar  r. 
Buck,  44  Vt.  2S6,  8  Am.  Rep.  368;  Spencer's 
Case,  1  Smith's  Leading  Cases,  75. 

4.  Tbe  remaining  ground  of  the  demurrer 
is  tbat  the  covenant  cannot  be  enforced  be- 
cause of  tbe  rule  against  i>erpetultie8.  The 
nearest  approach  to  a  correct  deflnitlon  of 
a  perpetuity  is  found,  this  court  said,  in 
r.rabam  T.  Wbitrldge.  99  Md.  248,  57  Atl. 
609.  58  Atl.  36,  66  L.  R.  A.  408,  in  Lewis  on 
Perpetuities,  and  is  as  follows: 

"A  future  limitation,  whether  executory  or  by 
way  of  remainder,  and  of  either  real  or  person- 
al property,  whldi  to  not  to  vest  until  after  tbe 
expiration  of,  or  will  not  necessarily  vest  with- 
in, the  period  fixed  and  prescribed  by  law  for 
the  creation  of  future  estates  and  interests,  and 
which  is  not  destmcttble  by  the  person  for  the 
time  being  entitled  to  the  property  subject  to 
tbe  future  limitations  except  with  the  concur- 
rence of  the  individual  interested  under  tbat 
limitation." 

In  Gray  on  Perpetuities  (2d  Ed.)  S  230,  the 
author  says  tbat  coTenants  for  pmpetual  re- 
newal Bxe  treated  as  an  exceptlcm  to  tbe  rule 
against  perpetuities,  bat  tbat  It  la  "hardly 
necessary  to  create  an  exception  to  meet 
the  case— the  corenant  to  renew  Is  a  part 
of  tbe  lessee's  present  Interest" ;  and,  in  sec- 
tion that: 

"An  option  to  a  tenant  for  years  to  purchase 
n  fee.  exercisable  at  a  remote  time,  Is  bad  as 
violating  the  rule  against  perpetuities,  •  •  * 
Tbe  only  reason  for  considering  the  rule  against 

fterpetDities  as  Inapplicable  to  inch  an  option 
s  tbe  analogy  to  covenants  for  renewal  treated 
in  the  two  preceding  sections.  But  the  exemp- 
tion from  the  rule  m  tbe  case  of  covenants  for 
renewal  U  titber  an  exception  which  there  is 
no  reason  to  extend,  or  to  to  be  explained,  as 
it  to  in  section  230,  on  tbe  ground  that  tbe  cov- 
enant to  renew  is  a  part  of  the  present  inter- 
est, a  groond  which  cannot  well  be  taken  when 
the  present  interest  to  a  tenancy  for  years,  and 
tbe  interest  to  be  porchased  to  a  fee.** 

While  tbe  statement  of  Mr.  Gray,  that  the 
optkm  to  a  t^iant  to  purchase  Is  bad.  Is  sup- 
ported by  tbe  anthorltles  dted  by  the  appel- 
lants, the  dl8tlnctl<m  be  makes  between  such 


an  option  and  a  corenant  for  renewal  Is  not 
altogether  satisfactory.  The  application  of  tbe 
rule  Is  not  detomlned  by  the  character  of  the 
estate  or  interest  cwveyed,  but  by  the  answer 
to  the  qnestlon,  will  it  necessarily  vest  wltb< 
in  the  time  fixed  by  the  rule?  If  the  fee 
covenanted  to  be  conv^ed  In  the  covenant 
under  consideration  Is  to  be  regarded  as  a 
future  limitation,  It  may  not  of  course  nec- 
essarily vest  nnder  i:he  terms  of  tbe  cove- 
nant within  the  prescribed  time.  Likewise 
the  estate  to  be  conveyed  to  the  lessee  un- 
der the  covenant  for  a  renewal  of  the  lease, 
at  the  option  of  tbe  lessee,  and  upon  pay- 
ment of  a  fine,  etc.  If  tbe  covenant  to  re- 
new Is  a  part  of  tbe  lessee's  present  interest, 
so  Is  tbe  covenant  for  a  conveyance  of  tbe 
fee.  The  estate  acquired  nnder  the  new 
lease,  while  of  the  same  character.  Is  for  a 
different  term,  and  Just  as  much  a  new  and 
distinct  estate  as  tbe  estate  acquired  un- 
der the  covenant  for,  tbe  conveyance  of  the 
fee.  If  tbe  estate  conveyed  to  the  lessee, 
and  the  lessee's  present  interest,  is.  In  tbe 
one  case,  not  a  term  for  09  years,  but  a  term 
for  99  years  with  tbe  right  of  renewal,  so.  In 
the  other  case,  tbe  estate  conveyed  to  the 
lessee,  and  the  lessee's  present  interest,  Is 
not  a  definite  term,  but  tbe  term  coupled 
with  tbe  right  to  acquire  the  fee.  In  this 
connection  we  may  again  refer  to  the  state- 
ment in  Taylor's  Landlord  and  Tenant,  su- 
pra, that  "the  grant  of  an  additional  term, 
or  of  a  right  to  purchase,  Is,  for  many  pur- 
poses, to  be  considered  a  continuation  of  tbe 
former  lease."  But,  however  this  may  be, 
our  predecessors,  in  view  of  tbe  fact  that 
titles  to  property  of  great  value  in  Baltimore 
city,  and  elsewhere  in  the  state,  are  held 
nnder  leases  of  tbe  character  of  the  one  in 
this  case  (tbe  forms  of  which,  generally  used, 
are  suggested  In  Latrobe's  Justices'  Practice 
[7tb  Ed.]  pp.  463,  464,  and  Carey's  Forms  and 
Precedents,  pp.  364,  365),  have  somewhat  re- 
laxed the  technical  roles  applicable  to  such 
estates,  for  tbe  purpose  of  enforcing  tbe  con- 
tracts of  tbe  parties  thereto.  In  Banks  v. 
Haakie,  45  Md.  207,  where  a  bill  was  filed 
ft>r  specific  performance  of  a  covenant  for 
renewal  In  a  lease  for  90  years,  renewable 
forever,  the  court,  in  discussing  the  charac> 
ter  of  estates  created  by  such  leases,  said: 
"Thto  character  of  tenure  is,  so  far  as  we 
know  among  the  states,  peculiar  to  Maryland. 
It  has  not  been  generally  adopted,  so  far  as  we 
are  informed.  In  any  other  state.  It  was  in- 
troduced here  In  colonial  times,  and  has  been  a 
favorite  system  of  tenure  from  a  very  early  pe- 
riod. A  large  city  has  been  built,  and  improv- 
ed, and  a  vast  majority  of  the  real  estate  In 
Baltimore  to  now  held  under  It.  It  is  not  open 
to  any  of  the  objections  against  perpetaities. 
Property  is  not  thereby  placed  extra  commerci- 
um.  On  ttie  contrary,  these  leasehold  interests 
devolve  uptm  the  personal  representatives  of  the 
owner,  are  in  terms  made  assignable,  and  they, 
as  wet]  as  the  ownerships  in  fee  nnder  the  de- 
nomination of  'ground  rents,'  are  subjects  of 
daily  transfer,  and  are  constantly  sought  for  as 
safe  Investments  of  capital.  It  to  a  peculiar  de- 
scription of  tenure  which  has  been  sustained  by 
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oar  courttL  and  Mpprored  and  fostered  hj  ovt 
people,  while  the  fioand  renta  from  their  na- 
ture are  aeually  of  a  fixed  value,  the  leasehold 
intereste  are  more  or  less  fluctnatlng.  In  many, 
and  indeed  in  most,  cases,  they  have  laively  in- 
cteased  in  value  with  the  growth  of  the  city. 
And  most  ezteoslve  and  costly  improvements 
have  been  and  are  daily  made  by  owners  of  such 
interests  on  groimds  uras  leased." 

Again,  In  tbe  case  of  Myen  t.  SiUJaclm,  68, 
Md.  319,  speaking  of  leases  of  this  character, 
Judge  Alrey  said: 

**We  all  know  that  estates  dependent  upon 
leases,  like  the  one  before  as,  are  exoeedingly 
common  in  this  state,  and  particularly  so  in  the 
city  of  Baltimore.  Both  tne  reversionary  free- 
hold and  the  leasehold  es^tes  are  the  subjects 
of  daily  transfers  and  assignments,  and  they 
constitute  a  considerable  portion  of  the  substan- 
tial vrealth  of  the  people.  While  the  one  estate 
Is  subject  exclusively  to  tbe  law  that  govems 
real  property,  the  other  is  mainly  controlled  by 
the  law  that  sovema  personalty;  the  <me  estate 
passing  by  descent,  and  being  subject  to  the  law 
of  partition  among  heirs,  while  toe  other  is  the 
sabject  of  adminutratioir,  and  is  governed  by 
the  law  Uut  directs  distrlbatlon  of^the  person- 
al estate.  Both  estates  alike  are  the  subjects 
of  mortgage  and  judgment  liens,  and  are  con- 
stantly Deing  sold  and  transferred  in  tbe  en- 
forcement n  such  charges.  It  is  of  tbe  utmost 
Importance,  therefore,  uat  the  tmnre  be  main- 
tained with  entire  certaintr;  that  the  trae  re- 
lation of  the  parties  to  the  property  be  at  all 
times  fully  recognized,  so  that  their  exact  rights 
may  be  known  and  enforced,  and  that  third  par^ 
ties  mu  know  how  to  deal  with  respect  to  those 
rights?^ 

And  again,  in  the  case  of  Worthlngton  t. 
Lee,  snpra,  the  court  said  that  tbe  above  cases 
fnlly  state  the  reasons  why  this  court  "has  ap- 
plied a  more  liberal  doctrine  to  these  cases 
than  that  applied  In  tbe  English  courts ;  and 
it  has  done  so  with  special  reference  to  the 
pecnliar  nature  and  condition  of  the  local  ti- 
tles that  exist  In  the  city  of  Baltimore."  With- 
out detracting  from  the  great  weight  and  re- 
spect to  which  the  authorities  cited  by  appel- 
lants are  justly  entitled,  we  must  adhere  to 
the  previous  decisions  of  this  court,  and  bold 
that  the  lease  In  question  did  not  place  tbe 
property  extra  commerclum,  and  that  the 
rights  of  the  parties  imder  the  covenants 
therein  are  "not  open  to  any  of  the  objections 
against  perpetuities." 

It  follows,  from  what  we  hare  said,  that 
the  decree  of  tbe  coort  below  miist  be  af- 
firmed. 

Decree  affirmed,  with  costs,  and  caaae  »• 
manded. 

Supplemental  Opinion. 

Since  the  filing  of  the  opinion  In  this  case, 
our  attention  has  been  called  to  tbe  agreement 
of  counsel  and  the  certificate  of  the  clerk  of  the 
circuit  ooart  of  Baltimore  City,  filed  in  this 
court  on  the  day  of  the  argument,  whereby  It 
axQwars  that  tbe  petition  and  motion  of  Lee  M. 
Hollander  was  set  down  for  hearing  by  the 
plaintiff.  In  the  case  of  Paul  v.  Nixon,  report- 
ed In  a  note  to  Jones  t.  Magill,  1  Bland,  177, 
Chancellor  Hanson  said:  "If,  indeed,  the  de- 
fendant was  entitled  to  have  the  case  set  down 
for  final  bearing  on  bill  and  answer,  it  must  be 
on  terms  similar  to  those  of  the  complainants 
setting  down,  viz.,  that  everything  contained  in 
the  bul  is  true;  that  Is  to  say,  the  rule  must 


br  reversed.  But  there  Is  no  such  practice." 
Miller's  Eg.  Procedare.  p.  819,  note  4. 

Who  is  a  nonresident  u  a  mixed  question  of 
Isw  and  fact  The  petitioner  states  in  his  pe- 
tition "that  he  has  lately  been  in  ScandinaTia 
for  a  y;eBr  and  a  half  for  the  purpose  of  study- 
ing philology,  and  is  now  in  the  city  of  New 
YoriE  for  the  purpose  of  using  libraries  there  sit- 
uated, hut  that  your  petitioner  has  never  aban- 
doned his  residence  and  citizenship  In  tbe  state 
of  Maryland."  It  therefore  appears  that  he  has 
been  out  of  tbe  state  at  least  a  year  and  a  half. 
The  petition  does  not  say  when  he  expects  to 
return  to  Maryland,  or  vrtietber  be  Intends  to 
return  at  any  certain  time,  and  It  may  be  that 
he  intends  to  remain  out  of  the  state  IndefiDite- 
ly.  If  be  bas  been  out  o(  the  state  for  a  year 
nnd  a  Iialf,  with  no  intention  of  returning,  "or 
with  tbe  Intention  of  returning  at  some  Indefi- 
nite time  in  the  future,  as  circumstances  may 
dictate  or  permit,"  be  Is  a  nonresident,  within 
the  meaning  of  section  123  of  article  10  of  tbe 
Code  of  PuDlic  General  Laws  of  1904,  and  may 
be  proceeded  against  as  such,  notwithstanding 
he  may  not  Intend  to  abandon  bis  domicile  in 
this  state:  for,  as  was  said  in  Dorsey  v.  Kyle, 
80  Md.  612,  96  Am.  Dec  617:  "In  contempla- 
tion of  the  attachment  law,  the  domicile  may  be 
In  this  state,  while  the  actual  residence  Is  in  an- 
other." The  term  "nonresident,"  in  section  123 
of  article  1ft  of  tbe  Code  of  Public  General 
Laws  of  196i,  means  a  **person  who  doth  not 
reside  In  this  state"  as  denned  In  the  law  relat- 
ing to  attecbment.  Dors^  t.  Dorsey,  90  Md. 
S31.  96  Am.  Dec.  683;  Miller's  Eg.  Procedure, 
p.  160.  I  123. 

In  the  case  of  Dorsey  v.  Dorsey,  supra,  the 
defendant  stated  in  his  petition  that  he  left  his 
home  In  Maryland  to  visit  his  wife,  who  was 
then  sick  at  her  father's  in  Winchester,  Va.. 
with  the  intention  of  returning  in  a  few  days : 
but  owing  to  tbe  position  of  the  armies  about 
'Winchester  and  Harper's  Ferry  be  was  unable 
to  do  so,  and  was  forced  to  wait  for  tbe  close 
of  the  Civil  War,  although  at  all  times  intend- 
ing to  return.  Wbile  he  was  absent  from  the 
state  be  was  proceeded  against  aa  a  nonresident 
and  tbe  oourt  held  that  he  was  a  nonreaident 
within  the  meaning  of  the  provision  of  the  Code. 
In  the  case  of  Rlsewick  v.  Davis,  19  Md.  82. 
in  disposing  of  an  exception  to  evidence  offered 
to  diow  the  Intention  or  the  defendant  to  return 
to  the  state  at  some  Indeflnfte  time,  the  court 
said:  "Residence  and  domicile  are  sometimes 
distinct  things.  In  tbe  Matter  of  Thompson,  1 
Wend.  (N.  X.)  43,  it  was  decided  that  residence 
out  of  the  state,  for  the  purpose  of  being  sab- 
ject to  foreign  attachment,  did  not  Import  that 
domldle  should  be  out  of  the  state  also.  Frost 
V.  Brisbin.  19  Wend.  (N.  T.)  14,  82  Am.  Dec. 
428.  In  Haggart  v.  Morgan,  5  N.  X.  428,  55 
Am.  Dec.  330,  the  defendant  offered  to  prove 
tbat  at  tbe  time  of  taking  out  the  attachment 
he  was  not  a  nonresident  out  a  resident  of  the 
city  of  Xew  York ;  that  he  bad  t>een  absent 
about  three  years,  attending  a  lawsuit  at  New 
Orleans,  and  returned  in  toe  spring  of  1S4S. 
The  judge  excluded  the  evidence,  on  the  ground 
that  the  offer  itself  showed  the  debtor  to  be  a 
nonresident,  within  the  spirit  of  the  act  In 
the  case  at  bar  tbe  defendant  bad  been  abtienc 
four  or  five  years,  and  non  constet  but  he  might 
l>e  absent  as  many  years  longer.  The  evidence, 
being  foreign  to  the  issue,  should  have  been  ex- 
cluded." 

Mr.  Poe  says:  "It  may  be  stated,  as  tbe  re- 
suit  of  the  authorities,  that  where  a  citizen  of 
this  stete,  domiciled  here,  goes  abroad  on  busi- 
ness or  pleasure  for  a  brief  period,  without  any 
intention  of  abandoning  or  changing  Us  domlcUe, 
and  with  a  fixed  purpose  to  return  at  a  defi- 
nite or  specified  tune,  retaining  and  intending 
to  retain,  in  the  meantinte,  both  his  dixnicile 
and  political  citizenship,  he  cannot  pnqwrly  be 
treated  as  a  nonresident,  within  tbe  meaning  of 
tbe  attecbment  law.  simply  because  of  his  tem- 
porary absence  from  his  residence  and  homs^ 
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Whew,  howerer,  he  leavei  the  state  and  remains 
absent  for  any  considerable  period,  without  any 
intention  of  returning,  or  with  the  Intention  of 
retumm;  at  some  indefinite  time  in  the  future, 
ns  circumstances  may  dictate  or  permit,  he  will 
be  liable  to  be  proceeded  against  as  a  nonres- 
ident, notwithstanding  he  may  not  have  acquir- 
ed a  fixed  residence  In  any  other  state  or  coun- 
try."   2  Poe's  P.  ft  P.  (3d  Ed.)  f  506. 

On  the  facts  stated  in  the  petition,  we  think 
tbe  plaintiff  had  a  right  to  proceed  against  the 
pi.titioner  as  a  nonresident,  and  that,  therefore, 
there  was  no  error  In  the  order  of  the  court 
OTermling  tbe  motion  to  quash  the  proceedings 
against  him.  As  we  have  said,  the  plaintiff  had 
no  right  to  have  the  matter  set  down  for  hear- 
ing on  the  petition  and  answer ;  but,  as  It  ap- 
ptdUB  he  did  so,  we  must  assume  that  it  was 
aoae  with  tlie  petitlonei'a  consent,  and  he,  there- 
fore, has  no  rifht  to  ctnnplain  if  the  motion  was 
properly  disposed  of  on  the  tacts  stated  in  his 
petition. 


STATB  T.  CBEPBAU. 

(Supreme  Court  of  Rhode  Island.    Dee.  29, 
1908.) 

Ul'nicipaz.  Cobfobations  (S  (KM*)— Obdinah- 
CES — Validity— BuiLDiHo  ReaCLATioNB. 
An  ordinance  providing  that  every  person, 
film,  or  corporation  doing  or  causing  to  be  done, 
and  every  owner  <tt  land  permitting  to  be  dcme, 
any  work  in  or  about  the  construction  or  recon- 
struction of  a  building,  without  a  permit,  shall 
be  fined,  etc.,  and  making  every  day's  violation 
of  tbe  wdinance  after  service  of  the  warrant  is- 
sued on  tbe  first  offense  a  distinct  offense,  is 
void  for  want  of  legislative  authority ;  Gen. 
liSws  1896,  c  4a  I  21.  authorising  towns  to 
pass  ordinances  for  the  ordering  of  the  pru- 
dential affairs  and  police  of  their  town,  not 
repugnant  to  the  Constitution  and  laws  of  the 
state  or  of  the  United  States,  not  authorizing 
the  ordinance. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corpoxations,  Cent  Dig.  {  1875;  Dec.  Dig. 
I  024.*] 

Rosanna  Grepean  was  convicted  of  violat- 
ing an  ordinance,  and  ber  motion  in  arrest  of 
Judgment  bas  t>een  certified  to  tbe  Supreme 
Court.    Motion  granted. 

Charles  R.  Elaston,  for  ttie  State.  EdwarS 
W.  Blodgett.  for  defendant 

BLODGETT,  J.  The  complaint  In  this 
case  charges  a  violation  of  a  certain  ordl- 
nnnce  of  the  town  of  Lincoln,  in  these  words 
and  fibres,  viz.,  that  the  respondent  "did 
tben  and  there,  on  the  tenth  day  of  May, 
190T,  permit  and  suffer  to  be  done  on  her 
land,  within  said  town,  work  and  labor  in  or 
about  the  constmctton  of  a  building  without 
a  permit,  against  an  ordinance  of  Lincoln 
aforesaid,  being  section  3  of  chapter  8  of 
Euld  ordinances,  and  against  the  statntes  and 
the  peace  and  dignity  of  tbe  state" ;  and,  after 
being  adjudged  guilty,  the  respondent  baa 
moved  In  arrest  of  Judgment  on  the  ground 
that  the  tovrn  is  without  legislative  authority 
to  enact  the  ordinance  In  question,  without 
otherwise  questioning  the  sufficiency  of  tbe 
chance,  and  the  case  has  been  certified  here 
under  tbe  provisions  of  section  478,  Court 
and  Practice  Act  190S. 


The  ordinance  Is  as  follows: 

"Sec.  3.  Every  person,  firm  or  corporation 
that  shall  do  or  cause  to  be  done,  and  every 
owner  of  land  who  sball  permit  or  suffer  to  be 
done,  on  said  land  within  this  town,  any  work 
or  laiwr  of  any  kind  whatsoever  in  or  about  the 
construction  or  reconst  ruction  of  any  building 
without  a  permit,  shall  be  fined  not  lees  than 
two  nor  more  than  twenty  dollars  or  be  impris- 
oned not  exceeding  ten  days  for  each  offense ; 
and  every  day's  violation  of  any  of  the  provi- 
sions of  this  chapter  after  the  service  of  the 
warrsnt  issued  on  the  first  complaint  thereof 
shall  be  deemed  a  separate  offense  and  shall  sub- 
ject ttie  offender  to  the  penalties  herein  before 
enumerated." 

It  is  conceded  that  the  town  of  Lincoln  has 
no  special  statutory  authority  to  enact  build- 
ing regulations,  and  that  the  validity  of  tbe 
ordinance  must  depend  upon  the  concluding' 
paragrat^  of  section  21,  c.  40.  Gen.  Laws 
1896,  which  Is  as  follows: 

"And,  generally,  all  other  ordinances,  regula- 
tions and  by-laws  for  the  well-ordering,  manag- 
ing and  directing  of  the  prudential  affairs  and 
police  of  their  respective  towns  not  repugnant 
to  the  Constitution  and  laws  of  this  state,  or 
of  the  United  States." 

There  are  two  objections  to  this  ordinance, 
either  of  which  is  fatal  to  Its  validity.  The 
first  Is  an  entire  la(^  of  legislative  author!^ 
to  enact  building  regulations,  inasmuch  as 
the  statute  above  cited  clearly  does  not  con- 
fer such  authority,  and  the  second  la  the 
practically  unlimited  power  assumed  by  the 
town  council  In  this  ordinance,  such  as  waa 
thus  characterized  In  State  v.  Tenant,  110  N. 
0.  609,  612,  14  8.  B.  387.  388.  15  L.  R.  A.  423. 
28  Am.  St  Rep.  715: 

"It  is  equally  clear  that,  if  an  ordinance  Is 
passed  by  a  municipal  corporation  which  upon 
its  face  restricts  the  right  of  dominion  which 
the  individual  might  otherwise  exercise  without 
question,  not  according  to  any  general  or  uni- 
form rule,  but  so  as  to  make  the  absolute  en- 
joyment of  his  own  depend  npon  tbe  arbitrary 
wul  of  the  governing  authorities  of  the  town  or 
city,  it  Is  unconstitutional  and  void,  because  It 
fails  to  furnish  a  uniform  rule  o£  action  and 
leaves  the  right  of  property  subject  to  the  des- 
potic will  of^ aldermen,  who  may  exercise  It  so 
as  to  give  exclusive  profits  or  privileges  to  par- 
ticniar  persons." 

In  like  manner,  in  Bostock  v.  Sama^  95  Md. 
400,  413,  52  Atl.  665,  668,58L.R.A.2S2,98 
Am.  St.  Rep.  394,  the  court  says: 

"Notwithstanding  tbe  delicate  power  conferred 
by  the  proviso  in  question,  a  power  to  control 
the  citizen  in  the  exercise  of  Important  and  val- 
uable rights  of  property,  the  power  is  conferred 
In  the  most  vague  and  general  tenna.  and  an 
unlimited  and  unregulated  discretion  is  given  to 
an  agency  -  of  the  city  government  thereunder. 
Xo  standard  is  set  up  according  to  which  this 
Judgment  is  to  be  exercised,  nor  means  provid- 
ed by  which  it  is  to  be  instructed  or  controlled, 
and  the  citizen  Is  left  helpless  to  qoestion  its 
exercise  In  any  particular  case." 

And  In  this  case  the  court  held  that  a  stat- 
utory provision  that  the  city  of  Baltimore 
might  enact  "such  ordinances  as  It  may  deem 
expedient  In  maintaining  the  peace,  good 
government,  health  and  welfare  of  the  city  of 


■For  otbcr  eases  see  same  tople  and  section  NDHBBR  In  Dee.  ft  Am.  Digs.  U07  to  date,  *  Roportar  Indttus 
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Baltimore"  wai  Insafflclent  to  authorize  the 
building  regnlatlons  then  before  the  court 
See,  also,  City  of  Newton  t.  Belger,  143  Mass. 
698,  10  N.  B.  464. 

The  decl8l<m  of  the  court,  therefore.  Is  that 
the  ordinance  in  question  Is  ultra  vires  and 
Told,  and  that  the  motion  In  arrest  of  Judg- 
ment should  be  granted;  and  the  papers  in 
the  case  will  be  sent  back  to  the  district  court 
of  the  Eleventh  Judicial  district,  with  this 
decision  certified  thereon. 


HcEENNA  BROS.  T.  BROWN,  Constable. 

(Supreme  GOurt  of  Rhode  Island.   Dec.  2S, 
1908.) 

EXBCCnON  (I  823*)— SaLK— PBOCEEDB— MOBT- 

0A0E8— "AuouNi  Dub  on  Exbcction." 
Hie  expensei  of  an  ezecatioQ  sale  of  mort- 
gaged property  is  a  part  of  the  "amount  due  on 
the  execution,"  which  amount  is  required  by 
Court  and  Practice  Act  lOOS,  1  iS2»,  to  be  paid 
out  of  the  proceed!  of  the  sale  after  paymeot 
of  the  mortgrage  debt;  and  when  the  proceeds 
of  an  execution  sale  of  personalty  are  iuBuffi- 
dent  to  pay  the  mortgage  debt  the  mortgagee 
Is  entitled  to  recover  from  the  levying  officer  the 
full  amount  of  the  sale,  without  any  deduction 
for  Bucfa  expenses. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {  957 ;  Dec  Dig.  1  323.*] 

Action  hy  McKenna  Bros,  against  Samuel 
Brown,  constable.  Case  certified  to  the  Su- 
preme Court  from  the  district  court  on  agreed 
statement  of  facts.  Judgment  for  plaln- 
Uffs. 

Joseph  H.  Gainer,  for  plaintlfl^  Jobn  L 
Devlin,  for  defendant 

PER  CTTRIAH.  This  case  was  certified  to 
this  court  from  tiie  district  court  of  the  Sixth 
Judicial  district  upon  the  following  agreed 
statemmt  of  facts: 

"The  defendant,  a  constable  in  and  for  the 
county  of  Providence,  on  the  23d  day  of  June, 
1008,  attached  the  stock  and  fiztuies  of  a  kiar- 
room  on  Charles  street  belonging  to  Ferdlnando 
Savastano,  on  which  the  plaintiffs  held  a  diat- 
tel  mortgage  of  $1,000.  Said  mortgage  was 
made  January  28,  190S,  and  was  recorded  in 
the  record  office  In  Providence  Janoary  30, 
1908,  within  five  days  from  date,  was  proper  in 
form,  and  was  given  for  an  actual  cash  consid- 
eration of  $1,000.  The  plaintiff  in  the  writ  of 
attachment  against  Savastano  obtained  Judg- 
ment and  execution,  and  the  defendant  levied 
said  execution  on  above-described  chattels,  and 
sold  same  at  public  auction.  The  sale  brought 
about  $147.  The  plaintiffs  claim,  under  section 
629,  Court  and  Practice  Act  1905,  that  the  en- 
tire amount  received  at  sale  should  be  turned 
over  to  them  in  satisfaction,  as  far  as  It  will 
go,  of  their  mortgage.  The  plaintiff  in  the  writ 
of  attachment  claims  that  under  the  statute, 
Tvhlcb  provides  that  the  'proceeds  of  tbe  sale 
shall  be  applied  to  the  payment  of  the  amount 
due  on  the  mortgage,'  he  Is  entitled  to  retain 
the  actual  expense  of  sale,  auctioneer's  fee,  $5, 
advertising.  $14,  and  rent  of  store  where  goods 
were  sold,  $5,  and  pay  the  balance  to  the  mort- 
gagee." 

Tbe  statute  above  referred  to  reads  as 

follows: 

"Sec.  629.  The  proceeds  of  tbe  sale  shall  be 
applied  to  the  payment  of  tbe  amount  due  on 


the  mortgage,  with  such  deduction  for  interest 
for  the  anticipated  payment,  or  allowance  for 
damages  for  such  anticipated  payment,  as  may 
be  ascertained  and  allowed  by  the  court  to 
which  the  execution  Is  returnable,  and  the  bal- 
ance shall  be  applied  to  the  payment  of  the 
amount  due  on  the  execution." 

A  proper  construction  of  the  foregoing 
statute  la  determinative  of  the  case.  In  our 
opinion,  tbe  various  sums  which  the  Judg- 
ment creditor  claims  that  be  is  entitled  to 
retain  out  of  the  money  obtained  from  the 
sale  of  the  mortgaged  proper^  levied  upon 
by  btm  fmnstltnte  a  portion  of  "the  amotmt 
due  on  tbe  execution,"  which  amount  la  to  be 
paid  out  of  the  balance  of  the  proceeds  of 
sale  remaining  after  payment  of  the  amount 
due  on  the  mortgage.  As  there  Is  no  sudi 
balance  of  such  proceeds,  there  is  no  fund 
out  of  which' such  payment  can  be  made.  We 
therefore  decide  that  the  plaintiffs  are  en- 
titled to  recover  the  full  amount  received 
for  the  property  sold  by  the  defendant,  with- 
out any  deduction,  and  with  Interest  from  the 
date  of  the  writ 

The  papers  In  Mid  case,  with  our  decision 
certified  thereon,  are  remitted  to  the  district 
court  of  the  Sixth  Judicial  district,  with  di- 
rection to  enter  Judgment  tor  the  plaintiffs 
upon  the  decision. 


RUHLAND  T.  WATERMAN,  Town  Cleik, 

et  al. 

(Bnpieme  Court  of  Rhode  Island.   Dec  29^ 

1908.) 

1.  ImroxioATliio  Liquobs  (I  25 •)— Local  Op- 
tion—Statutes— In  validitt. 

The  proviso  in  Gen.  I^wa  1896,  c.  102.  fi  4. 
authorizing  the  submission  at  general  election 
in  cities  and  towns  of  the  question  whether  liq- 
uor licenses  shall  be  granted,  If  "a  number  of 
qualified  electors,  equal  In  cities  to  10  percentum 
and  in  towns  to  15  per  centum  of  the  vote  cast 
for  general  officers  at  tbe  election  next  preced- 
ing, shall  petition  therefor,  etc.,  is  void  for  un- 
certainty because  it  fails  to  eatabliah  a  basis 
of  mathematical  computation,  and  because  tbe 
words  "qualified  electora"  are  uncertain  in  mean- 
ing, and  because  tbe  manner  of  ascertaining  the 
fact  that  the  petitioners  for  a  vote  are  qaallfi«d 
electors  la  uncertain. 

[Ed.  Note.~For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  fi  31 ;  Dec.  Dig.  |  25.*] 

2.  Statutes  (8  205*)— Constbuctioh— Imta» 
LiortT  OF  Proviso— Effect. 

Where  the  proviso  to  a  section  of  an  act  is 
void  for  uncoDStltutionallty  or  other  reason, 
nevertheless,  though  not  enforceable,  sa^  inval- 
id proviso  cannot  be  disregarded  in  giving  tbe 
interpretation  ot  the  section. 

[Ed.  Note.— For  other  cases,  see  Btatutea, 
Cent.  Dig.  {  282 ;  Dec  Dig.  |  206.*] 

3.  InTOXICATTNO  LXQUOBS  ({  St^— LOCAE.  OP- 
TION—E  L  ECTIOH  S— ST  ATDTBS. 

Gen.  LawB  1896,  c  102  (enUtled  "Of  the 
Suppression  of  Intemperance")  |  4,  anthorizes 
the  submission  at  general  elections  in  cities  and 
towns  of  the  auction  whether  liquor  licenses 
shall  be  granted,  and  provides  that  no  vote  ehall 
be  taken  on  tbe  question,  unless  a  number  of 
electors  equal  In  aties  to  10  per  centum  and  in 
towns  to  15  per  centum  of  the  vote  cast  for  gen- 
eral officers  at  the  preceding  election  shall  peti- 
tion therefor.   Held,  that  the  section,  when  con- 
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Bidered  Id  the  light  of  the  history  of  liquor  legls- 
latim  wpedallr  as  to  local  option,  coDtlnuea  the 
local  <^tioD  mtnrai  of  former  statutes,  and 
makes  this  law  ajwlicable  throughout  the  state 
under  one  general  rule,  and  that  the  proriao  Is 
la  form  void  for  nncertainty  does  not  affect  the 
law. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Utaon,  Coil  Dig.  1  81 ;  Dec.  Dig.  |  25.*] 

4.  InToxiOATino  Liquobs  (|  25*)— Looax.  Op- 
tion— Statutes— Validity. 

The  i>rovisioQ  in  Gen.  Laws  1886,  c.  102. 
f  4,  providing  for  the  sabmission  at  general 
electimu  In  cities  and  towns  of  the  question 
whether  liquor  licenses  shall  be  granted,  is  a 
comidete  provision,  though  the  proviso  thereof, 
declaring  that  n6  vote  shall  be  taken  on  the 
floestton  unless  a  number  at  electors  petition 
theiefw,  fa  stzfdea  out  becaose  nneertain  in 
meaning. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Lumors,  Cent  Dig.  «  31 ;  Dee.  Dig.  |  28.*] 

5.  Statutes  (§  181*)— COHSTEUcrnoH— Xhtew- 

TION  OF  LeGIBLATUBE. 

The  court  in  coastniitw  a  statute  most  as* 
certain  the  true  intent  of  the  Legislature. 
(Ed.  Note.— For  other  cases,  see  Statutes, 

Cent  Dig.  |  259;  Dec  Dig.  |  18L*J 

Petition  by  Lewis  Ktibland  for  certiorari 
to  review  the  action  of  Daniel  D.  Waterman, 
making  a  certiflcate  to  tbe  Secretary  of  State. 
Writ  granted. 

Edw-ard  D.  Bassett.  John  W.  Hogan,  Ar- 
ttanr  P.  Sunmer,  and  PhlUp  S.  ^lauer,  for 
petitioner.  WUllam  B.  Qreenougb,  Atty. 
Gen.,  for  Secretary  of  Statb  Benjamin  W. 
Grim,  for  respondent  Waterman. 

PARKHDBST,  J.  In  tbls  canse  the  court 
on  the  23d  day  of  October,  1906.  filed  a  re- 
script (71  AtL  1). 

The  first  question  that  arises  upon  the  pro- 
Tiso  above  quoted  (Qen.  Laws  189^  c  102, 1 
<)  is  as  to  the  meaning  of  the  words  "unless 
a  number  of  the  goallfled  electors  equal  in 
dtles  to  ten  per  centum,  and  In  towns  to 
fifteen  per  centum,  of  the  TOte  cast  for  gen- 
eral officers  at  the  election  next  preceding, 
shall  petition  tbe  city  or  town  fderk  therefor 
at  least  twenty  days  prior  to  saM  election"; 
and  this  question  suMUvIdes  Into  two  others, 
viz.:  (1)  How  shall  the  city  or  town  clerks 
determine  tbe  number  of  qoalifled  electors 
necessary  to  a  valid  petition?  (2)  How  shall 
the  city  or  town  clerks  ascertain  whether 
the  naniM  appearing  upon  the  petitions  are 
the  nanus  of  "qualified  electors") 

Tbe  basis  ot  computation  as  to  the  requir- 
ed number  of  petitioners  is  a  fixed  percent- 
age of  tbe  "vote  cast  for  general  officers  at 
the  election  next  preceding' ;  and  It  was  con- 
tended before  us  by  tbe  petitioner's  counsel 
that  ttie  only  possible  construction  of  these 
words  must  be  either  the  sum  of  all  the  Totes 
cast  tor  each  general  offica  In  the  whtde 
state,  or,  at  least,  the  sum  of  all  tbe  votes 
cast  for  eafdi  genml  oflleer  In  the  particular 
town  or  city  wliere  the  doctors  petitioned  the 
rleric  Now.  it  appears  from  the  printed  "of- 
ficial cooDt."  etc.,  pr^red  by  the  state  re- 


turning board,  showing  the  namber  of  bal- 
lots cast  at  tbe  election  held  November  6, 
1907  (being  "tbe  election  next  preceding"), 
that  the  total  number  of  votes  (ezcludii^ 
blank  and  defective  ballots)  cut  for  general 
officers  was  as  follows: 

Whole  SUt*. 

For  Governor  66,1M 

For  Umiteiumt  Oovernor...  H168 
For  Bwretary  ot  8Ut«......  fl4,ail 

For  AttoroST  Oeosral  04,01 

For  Ocmeral  Treasurer  63,TM 


Totals   S22,(Mt 


10,S74 


Using  these  figures  as  the  basis  of  compu- 
tation,  tbe  IS  per  centum  required  In  the 
town  of  Cranston  would  be  either  48,807  sig- 
natures (on  the  basis  of  tbe  whole  state)  or 
1,647  signatures  (on  basis  of  Cranston  alone). 
On  the  former  basis  the  number  of  signatures 
required  would  be  more  than  twice  as  many 
as  the  whole  number  of  ballots  cast  at  that 
election  in  Providence,  and  on  the  latter  basis 
more  than  70  per  centum  of  tbe  total  num- 
ber of  ballots  cast  In  Cranston  alone  at  that 
election.  The  petltlonw  thereupm  further 
contended  that,  under  dther  ot  these  meth- 
ods of  computation,  the  petitions  to  the  town 
derk  would  be  insufflctent  to  warrant  tbe 
town  clerk's  action  In  certifying  to  the  Secre- 
tary of  State,  as  above  set  forth,  for  want  ot 
a  Buffldent  number  tit  names.  Another  sug- 
gestion oflCered  to  the  court  1^  counsd  for 
respondents  In  this  and  other  similar  pro- 
ceedings was  that  the  town  cletk  or  dty 
derk  would  be  Justified  in  taking  tbe  vote 
for  governor  In  a  town  or  dty  as  the  basis  of 
computation;  and  It  appeared,  as  to  the  town 
of  Cranston  and  some  other  towns  ss  to 
which  evldenra  was  offered,  that  this  method 
of  computation  was  in  fact  used;  it  being 
aivned  that  this,  being  the  highest  number 
of  votes  cast  for  any  one  of  the  general  of- 
ficers, might  fairly  be  regarded  as  indicating 
"the  vote  cast  for  general  officers,"  and,  at 
all  events,  as  furnishing  a  safe  basis  of  com- 
putation, as  It  would  result  in  requiring  a 
larger  number  of  signatures  than  would  be 
required  under  other  methods  to  be  hraeaftw 
mentioned.  Other  suggestions  were  that  the 
average  of  the  votes  cast  for  the  seversl  gen- 
eral officers  or  the  lowest  number  of  votm 
cast  Ua  any  general  (^cer  be  teken  as  the 
basis  of  computation.  It  thus  appears  that 
five  dlflFerent  solutions  of  ihe  mathematical 
problem  set  by  the  language  undn  dlscus- 
sl<m  were  irffered  to  the  court  for  Ito  con- 
sideration. The  court  was  not  able  to  accqpt 
any  of  these  solution^  for  the  plain  reason 
that  th^  were  not  in  accordance  with  the 
Btetute.  The  words  are:  "The  vote  cast  for 
gmeral  oOcen  at  the  election  next  preced- 
ing." It  Is  plain  that  these  words  are  not 
equivalent  ^ther  to  the  "sum  of  all  the  votes 
cast  for  each  general  officer  In  the  whole 
stete,"  or  to  the  **sum  of  all  the  votes  cast 
for  each  general  officer  In  tbe  town  or  dty,** 
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etc.,  and  the  results  of  such  a  construction 
as  worked  out  above  show  upon  their  face 
that  It  would  be  a  forced  and  unreasonable 
construction.  It  Is  equally  evident  that  the 
words  under  discussion  are  not  equivalent  to 
"the  vote  for  Oovemor,"  "the  average  of  the 
votes  cast,"  or  "the  lowest  number  fst  votes 
cast." 

What,  then,  do  the  words  "the  vote  cast  for 
general  officers"  meau?  After  full  argument 
and  mature  deliberation,  we  are  forced  to 
say  that  they  have  no  meaning  under  our 
present  methods  of  election.  It  Is  apparent 
from  reference  to  the  above  tabulation  of 
"the  votes  east  for  general  officers"  in  the 
whole  state,  and  In  Cranston,  at  the  "next 
preceding  election,"  that  each  of  the  general 
officers  bad  a  different  number  of  votes. 
There  are  no  means  by  which  we  can  find 
any  certain  and  particular  number  which  can 
be  said  to  be  "the  vote  cast  for  general  of- 
ficers." It  might  have  been  possible  under  our 
former  manner  of  voting  before  the  Austra* 
Han  ballot  came  Into  use,  and  when,  perhaps, 
only  two  political  parties  contested  the  elec- 
tion, that  the  result  of  an  election  might 
have  shown  the  same  number  of  votes  cast 
for  each  general  officer  on  the  Republican 
ticket  and  the  same  number  of  votes  cast  for 
each  genera]  officer  on  the  Democratic  ticket; 
and  80  It  might  have  been  possible  to  say 
that  "the  vote  cast  for  general  officers"  un- 
der aucb  a  state  of  facts  would  have  l>een  the 
sum  of  the  votes  cast  for  the  two  tldcets.  But 
this  state  of  facts  would  have  be^  only  a 
poaslhUlty  even  In  the  past,  because  It  Is  well 
known  by  all  that  even  then  the  Inalienable 
right  of  the  voter  to  "split."  "scratch,"  or 
"scatter"  was  fireely  exercised.  It  Is  fully 
manifest,  therefore,  that  the  person  who 
drafted  the  proviso  In  question  and  the  Qen- 
eral  Assranbly  which  passed  It  failed  to  es- 
tablish a  buls  of  mathematical  computation, 
and  that  this  court  Is  unable  so  to  construe 
the  proviso  In  this  regard  as  to  give  It  mean- 
ing. It  la  therefore  void  for  uncertainty  In 
this  respect 

There  Is  also  another  uncertainty  in  the 
proviso,  in  that  It  uses  the  term  'Qualified 
electors"  as  the  persons  who  may  petitiui 
the  town  cl^k  or  city  clerk,  and  requires 
that  they  petition  "at  least  twenty  days  prior 
to  said  election."  At  once  the  question 
arises:  "Qualified"  when?  Must  th^  have 
been  "quallfled  electors"  at  the  next  preced- 
ing election,  or  may  th^  be  persons  whose 
names  have  been  placed  upon  the  voting  lists 
at  the  last  canvass  meeting  prior  to  the  filing 
of  the  petition,  or  may  they  be  persons  who 
may  be  quallfled  to  vote  at  the  next  election, 
although  their  names  do  not  as  yet  appear 
upon  the  voting  list,  but  may  he  placed  there. 
If  proper  steps  are  taken  prior  to  the  elec- 
tion? Again,  a  further  question  arises.  How 
shall  It  be  ascertained  that  the  petitioners 
are  quallfled  electors?  Sbnll  the  town  or 
city  clerk  be  governed  In  his  decision  as  to 
accepting  or  rejecting  names  ou  such  petl- 1 


tlons  by  the  voting  lists  used  at  the  last  elec- 
tion or  by  the  voting  lists  made  up  at  the 
last  canvass-meetlng  prior  to  the  receipt  of 
the  petition,  and  shall  he  require  that  the 
names  on  the  petition  shall  be  exactly  the 
same  In  all  respects  as  to  full  names,  at>- 
brevlatlons  of  Christian  names,  initials,  and 
residences  as  appear  on  the  voting  list  so 
that  be  may  prima  fade  be  satisfied  of  the 
idcutlflcatlon  and  qualification  of  the  signers 
by  comparison  with  the  voting  lists,  and 
shall  he  reject  all  names  other  than  those 
which  appear  In  identically  ■  the  same  form 
and  with  the  same  residence  as  they  appear 
on  the  voting  lists,  or  shall  he  use  his  own 
knowledge  and  Judgment  as  to  acc^tlng 
names  which  do  not  appear  upon  the  voting 
lists  In  the  same  form  or  do  not  appear  at 
all,  determining  for  himself  whether  the 
signatures  are  those  of  electors  actually  qual- 
ified at  the  time  of  signing  the  petition,  or 
may  he  satisfy  himself  by  inquiry  or  by  tak- 
ing or  accepting  evidence  by  affidavit  or 
otherwise  as  to  the  validity  of  the  signa- 
tures? It  was  earnestly  contended  by  coun- 
sel for  the  petitioner  In  this  cause  that  the 
town  clerk  must  be  governed  solely  by  the 
voting  lists  in  bis  custody  or  accessible  to 
him  as  the  only  record  evidence  of  the  qual- 
ification of  voters,  and  that  he  should  ac> 
cept  as  valid  signatures  only  those  which 
were  written  in  the  same  Identical  form  as 
appeafred  upon  such  voting  llsto,  rejecting  all 
such  as  appeared  In  different  form,  whether 
by  Initials,  abbreviation  of  Christian  names, 
different  residences,  or  otherwise.  It  ap- 
peared In  evidence  that  the  town  clerk  used 
his  own  judgment  as  to  accepting  such  sig- 
natures, relying  upon  their  Identity  with  the 
names  upon  the  voting  lists  In  many,  per- 
haps in  the  majority,  of  cases,  but  also  re- 
lying In  case  of  discrepancy  upon  bis  Judg- 
ment or  knowledge  of  the  signatures  and 
electoral  quallflcatlons.  It  Is  [daln  upon  a 
mere  statement  of  tiiese  dlflkmltles  ttiat  It 
would  be  practically  Impossible  for  this  court 
to  define  what  is  meant  by  the  words  "quali- 
fied electors,"  as  used  in  this  proviso,  so  as 
to  derive  from  the  lai^uage  of  the  statute 
an  Intelligible  general  rule  to  be  applied 
throughout  the  state.  Inasmuch,  therefore, 
as  we  find  it  impossible  to  so  omstme  the 
words  under  consideration  as  to  derive  there- 
from any  rul^  either  as  to  Oie  basis  c€  com- 
putation  of  the  number  of  names  required  to 
make  a  valid  petition,  or  as  to  the  method  by 
which  the  town  clerk  or  city  cleA  shall  de- 
termine that  the  si^ien  <tf  the  petition  are 
"qualified  electors,"  we  are  compelled  to  say 
that  the  proiiso  above  set  forth  in  full  Is 
void  for  uncertainty. 

The  final  question  that  arises  Is  whether 
the  fact  that  this  proviso  Is  void  for  uncer- 
tainty renders  vcrid  the  whole  of  section  4, 
c.  102,  or  whether  the  proviso  may  be  Btm<dc 
out  and  the  remainder  of  section  4  be  allow- 
ed to  stand  as  a  clear,  complete,  and  Intel- 
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liglble  statute,  capable  of  enforcement  wltb- 
out  the  proviso.   It  was  earnestly  contended 
on  behalf  of  the  petitioner  that  the  whole  of 
section  4  should  be  declared  void  because  it 
was  evident  that  the  General  Assembly  In- 
tended that  a  vote  for  or  against  the  granting 
of  licenses  should  not  be  taken  in  any  town 
or  city  nnless  upon  the  initiative  of  qualified 
electors  by  petition,  and  that,  If  the  machin- 
ery provided  failed  to  work  by  reason  of  its 
uncertainty,   then  the  right  and  duty  of 
local  option  must  necessarily  cease;  that,  If 
the  court  should  find  the  words  of  the  pro- 
viso relating  to  petitioners  void  for  uncer- 
tainty, It  should  then  leave  the  section  to 
read  ae  follows:  "Sec.  4.  The  electors  of  the 
several  cities  and  towns  who  are  qualified  to 
vote  in  the  election  of  all  general  officers, 
Bliall,  at  each  election  of  general  officers, 
cast  their  ballots  for  or  against  the  granting 
of  licenses  for  the  sale  of  Intoxicating  Ilg- 
uora  pursuant  to  this  chapter:  Provided,  that 
no  vote  shall  be  taken  on  this  question  In 
any  city  or  town."  The  petitioner  strenuous- 
ly urged  that  this  and  this  only  would  be  a 
true  interpretation  of  the  legislative  intent; 
and  cited  Commonwealth  v.  Potts,  79  Pa. 
164,  Philadelphia  v.  Barker,  160  Pa.  123. 
28  Atl.  644,  General  Assembly  v.  Gratz.  139 
Pa.  497,  20  Atl.  1041,  Connolly  v.  Union,  etc., 
Co.,  184  U.  8.  540,  22  Sup.  Ct.  431,  46  L.  Ed. 
679,  and  numerous  other  cases,  to  the  general 
proposition  of  law  that,  where  the  proviso  to 
a  section  of  an  act  Is  void  for  unconstitution- 
ality or  for  other  reasons,  nevertheless,  though 
not  enforceable,  such  invalid  proviso  or  por- 
tion cannot  be  disregarded  In  ffiTlng  the  In- 
terpretation of  the  section, 
r   We  do  not  for  an  instant  dispute  the  gen- 
eral principle  of  these  cases.    On  the  con- 
trary, we  have  fully  considered  not  only  the 
proviso,  but  also  the  entire  section  and  the 
whole  chapter  in  the  endeavor  to  arrive  at 
the  true  legislative  Intent.    The  chapter  la 
question  iB  entitled,  "Chapter  102,"  "Of  the 
Suppression  of  InteiQperance.*'    The  words 
ttoow  In  a  general  way  what  Is  the  scope  and 
pnrpose  of  the  chapter,  and  Ita  various  sec- 
tions place  restrictions  upon  the  manufac- 
tore  and  sale  of  Intoxicating  llqtiors  by 
means  of  a  license  system  with  numerous 
and  minute  provisions  for  the  administra- 
tion of  sach  system  and  for  the  enforcement 
of  penalties  for  Its  violation.    In  order  to 
ascertain  the  intention  of  the  Legislature  in 
the  enactment  of  section  4,  c.  102,  liaws  1896, 
ft  will  be  instructive  to  review  the  history 
of  liquor  legislation  In  this  state  preceding 
and  succeeding  the  period  of  constltutlonnl 
prohibition  (from  the  year  1886  to  the  year 
1889)  in  BO  fttr  as  local  option  provisions  are 
to  be  found  therein.    Chapter  87,  Pub.  St. 
1382,  in  section  2  thereof,  vested  in  town 
councils  and  boards  of  aldermen  power  to 
grant  llqnor  licenses  within  their  re^>ectlve 
toirns  or  cities.    Section  8  of  said  chapter 
87  provided  that  the  Sectors  of  the  city  of 
ProTldenee  at  each  annual  election  should 


cast  their  ballots  for  or  against  the  granting 
of  liquor  licenses,  and  provided  that  no  li- 
cense thereafter  granted  In  said  city  should 
be  valid  if  a  majority  of  the  ballots  cast  at 
any  such  city  election  were  against  the 
granting  of  such  licenses,  and  further  pi^>- 
hiblted  the  granting  of  such  licenses  In  that 
event  by  the  license  commissioners  of  Prov- 
idence. Sections  4  and  S  of  said  chapter  87 
provided  for  local  option  in  the  town  of 
Pawtucket,  and  enacted  that  licenses  might 
be  granted  by  the  town  council  if  the  bal- 
lots cast  were  In  favor  of  granting  the  same, 
and  that  no  licenses  should  be  granted  in 
said  town  if  a  majority  of  the  iHiltots  so 
cast  were  against  the  granting  of  such  li- 
censes. Section  9  of  said  chapter  87  provid- 
ed that  no  license  for  the  sale  of  Intoxicating 
liquor  should  be  granted  by  any  town  coun- 
cil If  at  any  regular  meeting  such  town 
should  vote  not  to  grant  any  such,  the  vote 
thereon  to  be  by  ballot  upon  the  request  of 
any  five  qualified  electors.  Chapter  326,  p. 
1,  Pub.  Laws,  passed  June  1.  1882,  amended 
section  9  of  said  chapter  87  by  providing 
that  no  license  shonld  be  granted  in  any 
town  if  at  the  annual  town  meeting  In  April 
such  town  should  vote  not  to  grant  such  li- 
cense, and  providing  that  the  town  clerk  upon 
request  in  writing  of  ten  qualified  electors 
should  insert  a  proposition  providing  tor  the 
taking  of  such  vote  in  the  warrant  calling 
such  meeting.  Chapter  558,  p.  27,  Pub.  Laws, 
passed  March  30,  1886,  amended  said  chapter 
87  of  the  Public  Statutes  of  1882  by  extend- 
ing the  method  of  casting  and  counting  bal- 
lots for  or  against  the  granting  of  llcensea 
in  the  dty  of  Pawtucket  and  re-enacted  the 
provisions  of  said  chapter  87  permitting 
such  licenses  If  a  majorl^  of  such  ballots 
were  In  favor  thereof,  and  prohibiting  the 
granting  of  such  lic^ises  In  Pawtucket  if  a 
majority  of  said  ballots  were  against  the 
granting  thereof.  At  the  general  election 
April,  1886,  a  prohibitory  amendment  waB 
adopted  by  the  people  of  this  state,  article 
6  of  amendments  to  the  Constltntlon.  At  the 
May  session,  1886,  the  General  Assemtdy 
passed  chapter  696,  p.  2,  Fob.  Uiws,  as  a  gen- 
eral act  for  the  enforcement  of  the  pro- 
hlbitory  amendment  repealing  chapter  87  of 
the  Public  Statutes  and  several  acts  In 
amendment  thereof  and  in  addition  thereto^ 
At  the  May  session  of  the  General  Assembly 
1889,  the  amendment  article  8  annulling  the 
prohibitory  amendment  article  6  was  voted 
for  submission  to  the  people  at  a  special  elec* 
tlon  to  be  held  on  the  third  Thursday  in 
June,  1S8S,  under  and  by  the  provisions  of 
chapter  808,  p.  1,  of  the  Public  Laws  passed 
May  30,  1889,  at  which  special  election  ar- 
ticle 5  of  amendments  was  annulled  by  the 
adoption  of  article  8  of  amendments  by  vote 
of  the  people.  A  special  session  of  the  Gen- 
eral Assembly  called  and  bolden  In  tbe 
month  of  July,  1888,  followed  the  repeal  of 
the  prohibitory  amendment.  An  act  to  reg- 
nlate  tbe  sale  of  Ilanon  passed  at  this  ipe- 
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clal  swedtm  Anguit  1,  1888,  contabu  for  tbe 
first  time  a  daiue  Identical  with  aectloii  4* 
c  102,  Qen.  Laws  1896.  Pnb.  Laws  Jnir 
Sess.  1889.  p.  136,  a  816,  |  4.  It  thus  appean 
that  the  risbt  of  "local  option"  on  the  part 
of  all  the  towns  and  cities  of  the  state  Iulb 
been  for  many  years  teoognlied  and  preserv- 
ed by  the  General  Assembly  as  an  Important 
part  of  the  system  adt^ted  tot  tbe  "suppres- 
sion of  Intonperance." 

It  Is  to  be  noted  that  prior  to  June  1.  1882, 
local  opti<m  mi^t  be  exercised  In  towns  at 
the  reanest  of  only  five  qnallfled  Sectors, 
and  that  after  June  1,  1882  (chapter  826,  p. 
1,  Pub.  Laws  of  1882),  and  down  to  Uie  adop< 
tlon  of  tbe  prohibitory  amendmoit,  local  op> 
tl<Hi  mliftat  be  exercised  In  towns  at  the  re> 
quest  In  writing  of  <mly  10  qualified  electors ; 
and  It  Is  also  to  be  noted  that  the  per^p- 
tory  requirements  as  to  voting  at  eacdi  an- 
nual section  for  or.agalnst  the  grantliw  of  li- 
censes In  Providence  and  Pawtucket  appearing 
In  Pnb.  St  1882,  c.  87,  |i  8,  4,  were  enacted 
by  tiie  Oeneral  Assembly  as  to  Pawtntiket,  by 
Pub.  Laws,  p.  116k  c-  868,  passed  April  19, 
1881,  and  as  to  Providence  by  Pub.  Laws,  p. 
140,  c.  889,  I  8,  passed  April  29,  1881.  Each 
and  all  ci  these  provlslws  were  simple,  clear, 
and  easily  understood  and  administered.  Aft- 
er the  annulment  of  the  prohibitory  amend- 
ment, wben  the  Oeneral  Assembly  by  Pnb. 
Laws  1888,  p.  1S3,  c.  816,  passed  August  1, 
1889,  re^ablUAed  a  license  system,  tt  still 
showed  Its  Intuition  to  preserve  the  local 
option  features  of  the  tormer  statutes  by  the 
general  language  of  section  4;  ai^  It  also 
Intraided,  bey<md  question,  to  make  this  law 
applicable  throughout  the  state  under  one 
general  rule,  so  that  there  should  no  longer 
be  one  rule  In  tbe  towns  and  another  rule  in 
the  cities  of  Providence  and  Pawtudcet.  It 
doubtless  supxtosed  fliat  thUi  lnt<aitl«i  had 
been  fully  carried  out  In  both  partlcalars, 
and  that  the  section  as  passed  did  furnish  a 
method  by  which  a  vote  should  be  taken  on- 
ly at  ISxe  Instance  of  a  certain  number  of 
qualified  electors  expressed  In  a  definite  man- 
ner. We  cannot  suppose  that  the  General 
Assembly  knew  that  the  proviso  was  so  vague 
and  Indefinite  as  to  be  void  for  uncertainty, 
and  that  It  knowingly  passed  such  a  proviso 
intentionally  for  the  purpose  of  annulling 
the  earlier  general  words  of  section  4,  and 
80  as  to  make  them  Inoperative.  Nor  can  we 
suppose  that,  as  urged  by  the  petitioner,  It 
would  not  have  passed  this  statute  wlHiout 
this  proviso.  If  It  had  understood  that  this 
proviso  would  render  tbe  whole  section  In- 
operative, we  are  convinced  that  It  would 
have  attempted  to  so  change  It  as  to  make 
it  accomplish  the  real  intent.  The  consider- 
ation of  the  entire  history  of  this  legislation, 
as  above  set  forth,  as  well  as  the  frame  of 
section  4  Itself,  convinces  us  beyond  a  doubt 
that  tbe  real,  primazy,  and  true  intent  was 
to  contlnne  and  preserve  the  right  of  "local 


option"  as  it  bad  aisted  and  been  exercised 
under  the  fbrmer  statutes;  and  the  enact- 
m«it  of  the  proviso.  In  a  form  which  is  void 
tor  uncertolnty,  does  not  egress  the  tme  in- 
tent and  meaning  of  tlie  -Legtolatare,  because 
it  does  not  mean  anything  at  alL  We  have 
already,  In  the  rescripts  above  quoted,  snffi- 
clently  considered  and  answered  in  tbe  af- 
firmative the  question  wbetha  the  remainder 
of  section  4,  after  striking  out  tbe  proviso 
forms  to  Itself  a  idear,  conq)lete,  and  toM- 
ligible  statote,  and  tiave  slunrn  turn  Uie  same 
tiuHild  be  adndnlttered. 

We  beltere  that  we  havia  found  and  da- 
dared  what  was  the  true  lateat  of  the  Gen- 
eral Assembly  In  dils  matter  and  luiTe  decid- 
ed this  cause,  so  as  to  preserve  that  true  In- 
tent to  accordance  srlth  iKtodples  ot  neb 
universal  acceptance  In  the  courts,  tliat  tbe 
citation  of  authority  la  unnecessary.  All  of 
the  cases  cited  on  the  briefs,  so  far  as  thef 
apply  at  all,  8U[^>ort  the  same  general  doc- 
trine that  we  have  followed  above  as  to  tbe 
duty  of  the  court  to  ascertain  the  "true  In- 
tent" of  the  General  Assembly  in  construing 
statutes.  None  of  tbe  cases  cited  Is  so  nearly 
fUmllar  to  tbe  case  at  bar  as  to  give  us  direct 
aid  in  construing  the  language  here  in  qnes- 
tlon.  And  there  is  no  case  cited  where  a  pro- 
viso, which  le  void  merely  because  It  is  meao- 
inglesB,  has  been  held  to  have  tbe  effect  of 
rendering  an  ^tlre  section  void,  where  tbe  re- 
mainder of  the  section  is  capable  of  a  dear 
construction  and  of  enforcement  The  cases 
cited,  where  a  proviso,  or  a  distinct  section, 
has  been  held  to  have  the  effect  of  nullify- 
ing a  whole  section  or  a  whole  act  are  cases 
where  tbe  Intention  of  tbe  legislation  was 
perfectly  clear  and  Intelligible,  and  where 
such  Intention  so  clearly  expressed  made  tiie 
act  unconstitutional,  and  therefore  void;  and 
where  the  court  having  ascertained  what 
was  tbe  clear  IntenUon,  have  found  that  the 
act  without  the  obnoxious  portions  would  not 
express  the  tme  Intent  We  are  therefore 
of  the  opinion  that  a  review  of  the  authori- 
ties cited  on  the  briefs  would  serve  no  use- 
ful purpose,  but  would  unnecessarily  encum- 
ber the  opinion. 


JASTRAM  V.  MeACSLAN  et  aL 
(Supreme  Conrt  of  Rhode  Island.  Jan.  4, 190Bi) 

1.  GOJCTDIFT  iM  66*)  — OlTO.  COHTEMPT  — AP- 
FKAI.. 

An  appeal  lies  fiom  orders  In  proceeding* 

for  dvil  contempt 

[Ed.  Note.— For  other  eases,  see  ConteoQt 
Cent  Dig.  H  228-228;  Dee.  Dig.  |  66.*] 

2.  GORTOUFT  a  25*)— OSDEtS  TOB  PATKEWr  OT 

Money— Enfoboemeht. 

A  decree  for  payment  of  money  may  be  en- 
forced In  chancery  in  proceedings  for  contempL 

[Ed.  Note.— For  other  cases,  see  Contempt 
GentDlg.  1175-78;  Dec.  Dig.  I  25.*1 


*ror  otbw  easM  see  asms  topic  and  seeUon  KUMBBB  In  DM.  *  Am.  Dtgi.  IHT  to  <tat%  *  Bipoitar  taOmm 
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3.  COHIEUPT  d  25*}— OBDEW  rom  PATVElfX  OF 

MONKT— Bnfoboeueitt. 

The  power  of  a  chancery  court  to  ponlBli 
b7  impriaonment  for  contempt  for  failure  to  pay 
•a  directed  by  its  decree  t>  not  impriBonment 
for  debt,  bat  rests  oo  the  power  of  toe  court  to 
vindicate  its  authority  and  to  punish  for  da- 
fiance  thereof. 

[Ed.  Not«.—Fw.  other  eaaea,  we  Contempt, 
Cant.  Dig.  H  75-78;  Dee.  Dir-  f  20.*] 

4.  GoirancPT  (I  25*)— Obdbbs  tob  Fatkbht 
ov  Momr— BnToscxuxnT. 

A  conrt  of  diancery  may  pnaish  by  Impris- 
onment for  contempt  for  failure  to  pay  as  di- 
rected by  its  decree,  though  execution  might 
have  issned. 

[Bi.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  H  75-78;  Dec.  Dig.  |  2S.*] 

5h  COnTBlCFT  (I  66*)  —  Obdebs  — Appxaubxi.- 

irr— "FiHAi,  Dbobke." 

A  decree  denying  and  dismlasiag  a  petition 
Chat  defendant  trustees  l>e  adjudged  In  contempt 
for  not  paying  to  complainant  a  specified  sum 
in  satisfaction  of  a  decree  previously  entered 
determines  the  right  of  complainant,  and  is  a 
"final  decree,"  witbtn  Const.  Amend,  art  12,  t 
1  (Lawa  p.  2,  c.  1089).  granting  to  the 

Supreme  Conrt  appellate  jurisdiction  on  all 
qneetions  of  law  and  equity. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  S  224;  Dec.  Dig.  |  fte.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8.  pp.  2774-2798;  vol.  8,  p.  7663.] 

6.  GoifTEUPT  9  24*>— DwmEX  ow  CouBT— Vio- 
lation. 

Where  a  decree  requires  trustees  to  pay  to 
a  specified  person  dividends  and  income  from 
the  trust  estate  collected  by  the  trustees,  they 
cannot  Justify  a  nonpayment  by  showing  that 
no  part  thereof  is  available  for  such  payment ; 
and  where  they  have  devoted  the  same  to  other 
purposes  -tb^  must  reimburse  the  fund  from 
tbefr  iadlvtdnal  estates. 

[Bid.  NotCv— For  other  eases,  see  Contnnpt, 
Gent.  Dig.  H  72,  78;.  Dea  Dig.  |  24.*] 

7.  Afpeax.  and  Ebbob  (t  1207*)— DiBPOstnoN 
ov  Caubb  on  Apfbax. 

A  decree  entered  by  the  superior  court  as 
directed  by  the  Supreme  Conrt  Is  in  effect  the 
decree  oC  the  Supreme  Coart 

[Ed.  Note.^For  otlier  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  4696;  Dec.  Dig.  S  1207.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Couutlra ;  William  H.  Sweetland. 
Presiding  Justice. 

Suit  by  Edward  P.  Jastram  against  Amelia 
B.  McAuslan  and  another.  From  a  decree 
dismissing  the  petition,  complainant  appeals. 
Reversed  and  remanded. 

Edwards  ft  Angell  (Albert  Oerald,  of  coun- 
sel), for  appeUant  TlUInghast  &  Tllllng- 
hart  and  Bassett  ft  Raymond  (Buss^l  W. 
Blehmond,  of  counsel)*  for  respondenta. 

BLODOETT,  J.  From  a  decree,  entered  In 
the  Bopedor  conr^  denying  and  dlaulasins 
the  complainants  petition  that  the  respon- 
dent tmsfeees  be  adjudged  In  contempt  for 
not  paybw  to  the  onnplainant  the  mm  of 
^,732.80,  together  with  Intoreat  at  the  rate 
of  8  per  ceot  on  the  sum  of  98,802.9(V  from 
March  18, 1907,  to  the  date  of  iatlafaction  of 
(be  decree  heretofore  entered  In  this  cause 
<n  Apm  1,  1908,  the  complainant  has  appeal- 


ed to  this  court  The  respondents  have  mov- 
ed to  dismiss  the  appeal  on  the  ground  that 
no  appeal  lies  in  such  case,  and,  saving  ttielr 
rights  under  that  motion,  contend  that  th^ 
are  not  tai  contempt  of  the  decree  aforesaid. 

The  motion  to  dismiss  the  appeal  must  be 
denied.  The  distinction  between  criminal 
contempto  and  those  whldi  are  dvll  in  their 
nature  Is  well  settled;  and  it  Is-well  settled, 
also,  tiiat  an  appeal  wUl  lie  in  the  latter  cUun 
of  cases.  Bessette  v.  W.  B.  Caakey  Co..  194 
V.  S.  324,  24  Sup.  Ct  665,  48  L.  Ed.  997. 
Thus.  In  Romeyn  t.  Caplls,  17  Mich.  449. 
454.  455,  it  is  said  of  an  order  adjudging  a 
respondent  in  contnnpt  for  the  violation  of 
an  Injunction:  "It  has  been  contended  be* 
fore  us  that  the  order  In  this  case  was  not 
one  from  which  an  appeal  could  be  taken, 
since  the  appellee  did  not  claim  that  an  ac- 
tual loss  or  injury  had  been  produced  to  the 
party  by  the  misconduct  alleged,  and  did  not 
ask  for  any  sum  to  Indemnify  him.  I  think 
that  this   position   cannot   be  stutalned. 

*  *  *  The  order  complained  of  was  final, 
and  not  merely  a  step  In  the  course  of  pro- 
ceeding contemplating  further  action  by  the 
court  hi  relation  to  the  same  matter;  and 
it  belonged  to  that  class  of  proceedings  which 
are  provided  to  secure  obedience  to  the  neces- 
sary  processes  of  courts  In  civil  cases. 

*  *  •  The  right  of  appeal  In  similar  cas- 
es has  long  been  recognized  and  sanctioned 
elsewhere,  and  the  necessity  therefor  will 
not  be  denied."  See.  also,  City  of  Newport 
V.  Newport  Light  Co..  92  Ky.  445,  17  S.  W. 
485.  affirmed  in  Nienaber  et  al.  v.  Tarvln. 
104  Ky.  149,  167,  46  S.  W.  513;  State  v. 
Leftwlch.  41  Minn.  42,  42  N.  W.  598;  Bell- 
ston  Spa  Bank  v.  Marine  Bank  of  Milwau- 
kee, 18  Wis.  515;  People  v.  Simonson,  9 
Mich.  492;  Hundhauaen  v.  U.  8.  Marine 
Fire  Ins.  Co.  et  al.,  5  Helsk.  (Tenn.)  702;  In 
re  Day.  34  Wla.  638 ;  In  re  Mtlbum.  59  Wla. 
24,  17  N.  W.  965 ;  Baldwin  t.  Miles,  jBS  Conn. 
496,  20  Atl.  618;  State  T.  Homer,  16  Mo. 
App.  191-195  et  seq. 

That  a  decree  for  the  payment  of  money 
may  be  enforced  In  chancery  proceedings  for 
contempt  has  long  been  settled.  Thus,  In  Re 
Meggett.  105  Wis.  291,  81  N.  W.  419,  It  Is 
said^m  a  case  where  a  mortgagor  after  fore- 
closure had  collected  rente  In  violation  of  an 
injunction  and  was  ordered  to  repay  them: 
"The  court  haviog  exercised  Its  jurisdic- 
tion and  its  discretion  upon,  the  facte  so  pre* 
sented,  and  having  ordered  Immediate  pay- 
ment of  the  monc^,  had  it  not  power  to  ei- 
ther punish  nonpayment  or  compel  payment 
by  commitment  for  contempt?  Such  power 
has  always  been  deemed  Inherent  in  courts 
of  equity,  as  essential  to  the  enforcement  of 
their  decisions.  Indeed,  It  was  anciently 
th^  only  weapon  for  enforcing  their  com- 
mands." And  the  power  thus  exercised  is 
held  not  to  be  imprisonment  for  debt,  but  If 


•Par  otker  esses  see  same  tofiio  and  seotioB  NTJKBBR  la  Deo.  ft  Am.  Diss.  1M7  to  datSb  ft  Rvorter  ladszes 
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thus  defined  (page  298  of  105  WIb.,  page  422 
of  81  N.  W.) :  "It  Is  the  exercise  of  tbe  con- 
tempt  power  Inherent  in  conrte  of  equity  to 
re-eBtabllsb  a  statns  quo  wrongfully  disturb- 
ed. Tbe  ponlshment  inflicted,  even  in  cItII 
contempts,  where  Indenuiity  to  another  party 
is  the  dominant  purpose,  nevertheless  rests 
upon  the  power  of  the  court  to  vindicate  Its 
own  authority,  and  to  punish  for  defiance 
thereof,  but  to  adjust  thst  punishment  so  as 
to  protect  or  enforce  private  rlghta."  See, 
also,  Richardson  v.  Jones,  3  Gill  &  J.  (Md.) 
163.  185,  22  Am.  Dec.  293  et  seq  (1831); 
Lester  v.  People,  150  III.  420-425,  28  M.  B. 
387,  37  N.  E.  1004,  41  Am.  St  Rep.  875 ;  Bris- 
tol V.  Pearson,  109  N.  C.  718,  13  8.  B.  925. 
And  this  may  be  done  although  eiecation 
might  also  have  Issued.  Hall  et  al.  v.  Dana, 
2  Alk.  881;  Brockway  v.  Copp,  2  Paige,  Gb. 
57& 

For  this  purpose  the  decree  of  the  superior 
court,  denying  and  dismissing  the  petition, 
may  well  be  held  to  be  a  final  decree.  Inas- 
much as  it  determines  the  right  of  the  pi^ 
tlttoner  In  the  prwnises,  and  the  broad  grant 
of  "final  revisory  and  appellate  iarisdlctlon 
upcm  all  questlona  of  law  and  equity,"  grant- 
ed to  this  court  by  section  1  of  article  12  of 
Amendments  to  the  Constitution  (Laws  1903, 
p.  2,  c  1069)>  may  well  be  Invoked  In  such  a 
case. 

The  respondents  urged  in  the  court  below, 
and  still  maintain  that  contention  in  this 
court,  that  under  the  language  of  the  decree 
of  April  1,  1908,  they  were  only  required  to 
pay  from  the  trust  funds  In  their  hands  the 
amount  aforesaid,  and  the  superior  court 
adopted  this  construction  and  dismissed  the 
petition.  Here  there  was  error.  The  amount 
so  required  to  be  |Mld  is  spedflcally  declared 
to  be  dividends  and  Income  from  the  trust 
ratate  which  had  heretofore  been  received  by 
the  respondaits  as  trustees,  and  to  which  the 
complahiant  is  entitled.  There  is  no  limita- 
tion of  language  here  to  a  payment  out  of 
Qxe  trust  estate  only;  nor.  Indeed,  should 
such  a  limitation  have  been  in  the  decree. 
The  respondents  are  found  to  have  collected, 
as  trustees.  Income  of  the  trust  estate  be- 
longing to  the  complainant,  and  this.  In  con- 
templation of  law,  they  should  pay  him  on 
demand;  bnt  the  duty  to  pay  the  complain- 
ant dividends  and  income  of  the  estate  which 
they  have  collected  Is  in  no  wise  to  be  prej- 
udiced b7  the  fact  that  the  respondents  may 
have  devoted  tbe  complainant's  property  to 
other  purposes.  If  they  have  done  so,  they 
must  reimburse  him  from  their  Individual 
estates,  and  cannot  be  heard  to  claim  that 
th^  have  none  of  the  trust  income  now  avail- 
able therefor. 

Xt  is  proper  to  observe  that  the  decree  of 
April  1,  1908,  was  framed  by  this  court,  and 
that  the  superior  court  was  directe<I  to  enter 
It  as  thus  framed.  In  effect,  therefore,  the 
decree  in  question  is  the  decree  of  this  court. 


The  appeal  Is  accordingly  sustained,  tbe 
decree  of  the  suppler  court  dismissing  the 
petition  is  reversed,  and  the  cause  Is  remand- 
ed to  the  superior  court,  with  direction  to 
enter  a  decree  that  the  respondents  and  each 
of  them  are  adjudged  to  be  In  contempt, 
and  that  they  may  purge  themselves  of  that 
contempt  by  the  payment  of  tbe  amount  nam- 
ed in  the  decree  aforesaid,  with  Interest 
thereon  from  the  date  of  the  decree,  within 
80  days,  together  with  the  costs  of  this  ap- 
plication. 


LEDERER  RBAI/TY  CORP.  v.  HOPKINS. 
(Supreme  Court  of  Rhode  Island.   Dec.  28, 
1908.) 

1.  Statutes  (J  206*)  —  Conbtbuctioh  —  Ges- 

EBAX  RUI.E8. 

The  iotectioQ  ot  the  whole  act  will  control 

interpretation  of  the  parts. 

[Ed.  Note.— For  other  cases,  see  Statntei^ 
Cent  Dig.  I  282;  Dec.  Dig.  |  200.*] 

2.  Statutes  (1  158*)— Rbpeat.— Impt.ted  Bk- 

PEAI,. 

RepealB  by  implication  are  not  favored ;  it 
being  the  duty  of  the  conrt  to  so  construe  the 
acts,  if  possible,  that  both  shall  be  operative. 

[Ed.  Note.— For  other  cases,  see  Statute% 
Cent  Dig.  i  228;  Dec.  Dig.  |  158.*] 

3.  Municipal  Cobfobatiors  Q  601^— Buha- 

mO  REOULATIOnS. 

Pub.  Laws  1878,  p.  116,  c.  688,  f  7.  provid* 
ing  that  alterations  In  buildings  in  the  dt^  of 
Providence  should  Iw  subject  to  the  regulations 
of  tbe  law,  and  that  "no  building  •  *  «  shall 
be  raised  or  built  upon  la  saoi  manner  that, 
were  such  building  wholly  built  or  constructed 
after  the  [Assage  of  this  act,  it  would  be  in  vio- 
lation of  any  provision  hereof,"  Is  not  impliedly 
repeal^  by  section  34  of  diapter  688  (page  150). 
as  amended  by  Pab.  Laws  1^,  p.  29,  e.  1339, 
S  6,  permitting  the  alteration  of  any  wooden 
building,  subject  to  the  approval  of  the  building 
inspector,  provided  Its  area  or  height  is  not 
increased,  because  tbe  two  acts  may  be  up  con- 
strued that  both  may  be  <wrative.  and  thus  ac- 
complish the  legiBlative  Intent  and  ^llcy  to  in- 
crease the  strictness  of  such  regulations. 

[E^.  Note.— For  other  cases,  see  Manidpat 
Corporations,  Dec  Dig.  (  601.*] 

Appeal  from  Superior  Court,  Prorldence 
and  Bristol  Counties;  Charles  F.  Bteania, 

Judge. 

Petition  for  mandamtis  by  the  Lederer 
Realty  Corporation  against  Spencer  B.  Hop- 
kins, Inspector  of  buildings.  From  a  Judg- 
ment dismissing  the  petition,  the  petitioner 
appeals.  •  Affirmed. 

The  following  Is  the  opinion  of  Steams^ 
J.,  of  tiie  lower  court: 

"This  Is  a  petition  fbr  a  writ  of  manda'- 
mus,  by  which  the  question  Is  raised  as  to  the 
legal  right  of  the  petiU<mer  to  make  certain 
proposed  changes,  etc.,  in  the  exterior  and 
interior  of  a  certain  woodm  building  situated 
on  tbe  comer  of  Clemence  and  Weyboaaet 
streets  in  the  First,  or  close,  district,  of  the 
dty  of  Providence.  The  building  now  has 
three  stories  in  the  front  and  two  stories 
in  the  rear.   The  plan  of  the  new  bnlldlDg 
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nils  for  a  three-Btory  wooden  building,  both 
Id  troDt  and  In  rear,  thereby  Incre&sins  the 
rear  of  tbe  building  by  one  story,  the  height 
of  the  new  building,  however,  not  to  exceed 
the  height  of  tbe  present  building.  To  make 
the  prt^KMed  changes,  It  1b  necessary  to  tear 
down  practically  the  entire  building  above 
the  first  stozy,  and  to  build  two  new  storieB  of 
wood  on  the  present  first  story.  The  pro- 
posed  building  wben  completed,  would  be  less 
dangeronB  as  a  fire  risk  than  the  building 
aa  It  now  stands.  Tbe  witnesses  dllfer  as  to 
the  method  <tf  measorlng  tbe  cubic  cootents 
of  tlie  present  bnUdlng  and  as  to  tbe  cubic 
contents  of  the  part  of  tbe  bnllding  which 
Is  alf  ect^d  by  the  proposed  change. 

"Sererat  questions  are  raised  In  ttils  case, 
but  the  first  qneation,  whicta  <»lls  for  a  con- 
BtrucUon  ct  cntala  sectiODS  of  the  building 
laws  of  ttM  dty  of  Pro¥idenee,  is  declare  of 
the  easew  The  birildlng  law  Is  foond  In  chap- 
ter C88,  p^  116,  Pub.  Laws  1878,  am«ded  by 
chapter  1388^  p.  26,  Pub.  Iaws  18M.  Section 
T  of  chapter  688  la  as  follows:  *Bec.  7.  Any 
alteratitm  in  or  addition  to  any  building  al- 
ready erected,  or  hereafter  to  be  built,  except 
necessary  repairs  not  affecting  the  construc- 
tion of  the  eternal  or  party  walls,  cblmneys 
or  stairways,  shall  to  the  extent  of  such 
wotfe,  be  subject  to  the  r^inlathms  of  this 
act.  No  bnUdlng  already  erected,  or  here- 
after built,  shall  be  raised  or  bnllt  upon  in 
such  maimer  that  were  saCh  boildUig  wholly 
built  or  constructed  after  the  passage  of  this 
act,  it  would  be  In  violation  of  any  provision 
faneoC*  Becthm  84  of  <^pter  688,  as  amend- 
ed 1^  diapter  188%  |  6,  is  as  follows:  *Bec 
84.  Any  wooden  building  in  the  First  district 
nuy  be  altered  or  repaired,  subject  to  the  ap- 
proval of  the  bujfeetae  of  buildings,  provid- 
ed Ita  area  or  height  la  not  increased;  ex- 
cept wbenevar  an  old  building  shall  be  torn 
down  or  burned  to  the  extent  exceeding  one- 
half  of  sudi  building  (such  halt  to  be  meas- 
ured In  cubic  feet),  tbe  rebuilding  thereof 
dull  be  termed  tlie  erectbm  of  a  new  build- 
Ii^;.  No  wooden  building  dull  be  ronoved 
firom  without  to  within  the  First  district* 
The  petitioner  admits  that.  If  said  section  7 
is  still  In  force,  the  proposed  building  would 
be  a  violation  of  the  building  law  and  that 
he  has  no  case;  but  the  petitlonw  claims 
that  section  84,  as  amoided,  by  implication 
rqwals  section  7,  and  bases  his  claim  on 
said  section  84,  asserting  that  neither  the 
area  nor  height  of  tbe  old  building  Is  In* 
creased  in  the  new  building.  Without  paBs- 
ing  upon  this  point,  tbe  court  la  of  the  opin- 
ion that  section  7  ot  dupter  688  is  not  re- 
pealed by  said  section  84.  and  tlwt  conse- 
quently the  petitioner  has  no  legal  right  to 
make  the  proposed  changes,  and  the  Inspect- 
or of  buildings  pn^ierly  refused  to  Issue  a 
permit  to  the  petitioner.  The  intent  of  the 
law  In  question  apparently  is  to  reduce  the 
Are  risk  In  the  First  district,  which  is  the 
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part  of  the  city  most  dos^y  built,  by  re- 
straining tbe  use  of  combustible  material  in 
buildings.  The  policy  of  the  Legislature,  as 
seen  in  the  various  changes  of  the  law,  ap- 
pears to  be  to  increase  the  strictness  of  sudi 
regulatlone,  and  not  to  relax  the  strictness  of 
the  first  act  Ab  stated  in  Lewis'  Sutherland 
on  Statutory  Gonstrnction,  p.  370:  The  In- 
tention of  the  whole  act  will  control  interpre- 
tation of  tbe  parts.'  And  on  pages  466  and 
466  the  same  author  sa^:  'Repeals  by  Impli- 
cation are  not  favored.  This  means  fliat  it  is 
the  duty  of  the  court  to  so  construe  the  acts. 
If  possible,  that  both  shall  be  operative' 

"Applying  these  prlndplea  to  the  acts  in 
question  and  l>earlng  in  mind  the  purpose  of 
the  law.  It  seems  to  the  court  that  tbe  acts 
may  be  and  should  be  construed  In  a  manner 
wheret^  both  acts  may  be  operative^  If  this 
view  Is  correct  section  7  of  the  act  Is  still 
in  force,  and  the  petitioner  has  no  right  un- 
der the  law  to  make  the  desired  changes. 

"The  petition  for  writ  of  mandamus  is  de- 
nied." 

TbomaB  A.  Carroll  and  Walter  P.  Snesman, 
for  ai^IIant.  Albert  A.  Baker,  Henry  C 
Cram,  and  Elmer  8.  Chace,  for  reqiondent 

PER  CURIAM.  We  find  no  error  in  the 
declalon  of  the  superior  court  denying  the 
prayer  of  the  peUtluier  fbr  a  writ  of  manda- 
mus. 

The  appeal  of  tbe  petitioner  from  the  judg- 
ment of  said  superior  court  Is  hereby  dis- 
missed, and  aald  Judgment  affirmed,  and  the 
case  is  remanded  to  the  superior  court  toe 
further  proceedings. 


MEUSHAW  V.  STATO. 

V^cntt  of  Appeals  of  Maryland.   Dec  2,  1906.> 

L  LicxnsES  (i   6*)— MuiticiFAi.  Cobposa- 
noNs— Powca— RiaiTLanoEi  or  Onr  MAb- 

The  new  charter  of  the  dty  .of  Baltimore 
(section  6),  aothoriziog  the  mayor  and  coancil 
"to  license,  tax,  and  regatate  all  bnainesses, 
ttades,  avocations  or  profeasitmB,"  cooferred  on 
the  city  the  power  to  impose  a  charge  on  com- 
mission mercnanta  for  tlie  privilege  of  selling  la 
the  city  market;  anch  charge  being  a  tax  for 
revenue,  and  not  a  license  or  regulation  tax. 

[Ed.  Note.~For  other  cases,  see  Ucenses, 
Dec.  Dig.  i  6.* 

For  other  d^nitlmis,  see  Words  and  Phrases, 
vol.  5,  pp.  4188-4141;  vol.  8»  pp.  6867-^886^ 
7706,  7ai3.1 

2.  lACKsm  (I  7*)— Powu— MunioiFAi,  Oon- 

,  FOBATIORS— RaaiTLATION  Or  ClTT  MaBKET— 

Reasokablbness. 

A  tax  of  $200  per  year  imposed  by  a  mu- 
nidpal  corporation  for  rerenae  purijoses  on 
commissioo  merchants  using  tbe  city  market  in 
the  erection  and  mainteuaDce  of  which  the  dly 
bad  expended  large  anma  of  money  was  not  un- 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Llcenaea, 
Cent.  Dig.  |  15;  Dec  Dig.  i  7.*] 
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8.  TjUUTZon  ^*>— Lktt— DsmiaHATiON 

or  Bais— Bxmw  bt  Ooubts. 

He  coarts  sfaoald  be  cautiotu  in  dedaring 
a  tax  laid  by  competent  authority  to  be  ex- 
cessive and  unreasonable. 

[Ed.  Note.— For  other  cues,  see  Tantion, 
Dec  Dig.  I  493.*] 

4.  ZiiCEirsRs  (I  7*)— Powm— Municipal  Cob- 
POBATIONB— Market  Hoosi  Uuabges— Re- 
view BY  COUBTS. 

The  mayor  and  council  of  the  city  ol  Balti- 
more are  primarily  tlie  Judges  of  the  reasonable' 
nees  of  a  tax  imposed  on  commission  merchants 
for  the  pririleges  of  the  city  market,  and  the 
courts  will  be  slow  to  review  the  judgment  of 
the  council ;  every  fair  intendment  being  made 
in  favor  ot  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Incenses, 
r.ec.  Dig.  I  7.*J 

5.  LiCBNHEB  (I  9*)— MnNICIPAL  ORDINANCES— 

CoKSTBUcnoN— Maeket  House  Chaboks. 
Baltimore  City  Ordinance  No.  283,  S  106, 
provides  that  all  dealers  and  commissionmen 
shall  pay  in  advance  $200  per  annum  for  the 
privilege  of  selling  in  the  city  market  Section 
107  provides  that  the  license  shall  begin  May 
Ist  of  each  year,  and  the  fee  most  be  paid  by 
May  10th,  or  the  license  shall  be  void.  City 
Charter,  fi  59,  provides  that  all  licenses  imposed 
by  ordinance  shall  be  due  and  payable  in  the 
first  week  of  January  in  each  year.  Held, 
that  the  charge  imposed  by  section  106  was 
payable  before  a  cmnmission  merchant  could 
enter  upon  the  nse  of  the  privileges  of  the  dty 
market,  and  section  107  cannot  operate  to  per- 
mit a  commission  merchant  who  begins  usins 
the  privilege  after  May  10th  to  use  the  same 
free  of  charge  until  the  following  May ;  and, 
since  the  charge  is  a  tax,  and  not  a  ncense, 
section  69  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  licenses,  Dec 
Di'g.  I  O."] 

6.  Licenses  (J  S^*)  —  Municipal  Cobpoba- 
TiONS  —  Market  Begvi^tions  —  Reason- 

ABUNESB  or  CHABOES. 

In  a  prosecution  of  a  commission  merchant 
for  violatuig  the  ordinance  reqniring  payment 
of  a  charge  before  osinr  the  privileges  of  the 
ci^  maiket,  a  contention  by  defendant  that 
the  charge  was  unreasonable  on  account  of  the 
defective  arrangement  of  the  market  stalls  can- 
not be  considered,  since  the  arrangement  of 
sach  stalls  is  a  matter  excluslTely  for  the  mayor 
and  council. 

.[Ed.  Note— For  other  cases,  see  Licenses, 
Dec  Dig.  f  5%.*] 

Appeal  from  Criminal  Court  of  Baltimore 
City ;  Daniel  Glraud  Wright,  Judge. 

CUntoD  Menshaw  was  conTlcted  of  violat- 
ing a  municipal  ordinance,  and  appeals.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BBIS- 
OOB,  PHARCE,  SCHMUCKER,  BURKE, 
THOMAS,  and  WORTHINGTON,  J  J. 

J.  Charles  Linthlcum  and  Moses  B.  Wal- 
ter, for  appellant  Isaac  Lobe  Straus,  Atty. 
Gen.,  for  the  State. 

BVBKE,  J.  The  mayor  and  city  council 
of  Baltimore,  by  ordinance  283,  approved 
May  20,  1907,  made  provision  for  the  erec- 
tion and  maintenance  of  a  wholesale  prod- 
uce market  In  Baltimore  city.  Section  101 
of  the  ordinance  defined  the  limits  of  the 
market.  Section  102  provided  that  it  shonld 
be  used  solely  for  tbe  purpose  of  wbolesaling 


all  produce  and  fruits  brought  to  Baltimore 
In  vehicle^  and  that  retailing  therein  should 
be  unlawful.  Section  104  declared  that  no 
permanent  structures  of  any  character  should 
be  erected  within  the  market  Section  1(^ 
provided  that  the  market  should  be  op«i 
every  day  In  the  week,  except  Sundays  and 
holidays,  l>etween  the  hours  of  S  o'clock  a. 
m.  and  6  o'clock  p.  m.,  and  shonld  be  tho^ 
oughly  cleansed  every  market  day  after  6 
o'clock  p.  m.  Sections  106  and  107,  which 
give  rise  to  tbe  Important  legal  questions 
presented  by  the  record,  are  as  follows: 

"Sec.  106.  All  dealers  and  commission  men 
shall  pay  In  advauce  Two  Hundred  Dollars 
per  annum  for  tbe  use  and  privilege  of  sell- 
ing In  this  market  WholeaaUng  In  the  pub- 
lic streets  Is  unlawful. 

"Sec  107.  License  for  selling  shall  begin 
Bfay  1  of  each  year,  and  most  be  paid  bf 
May  10  of  ea(A  year,  otherwise  the  same 
shall  be  void." 

Section  108  Imposes  certain  duties  upon 
tbe  assistant  market  master,  and  makes  It 
unlawful  for  any  one  to  interfere  with  Mid 
In  the  discharge  of  bis  duties.  It  then  pro- 
vides that  "any  one  falling,  or  refusing  to 
observe,  or  violating  the  provisions  and  re- 
quirements of  sections  106  to  108  shall  b« 
deemed  guilty  of  a  misdemeanor,  and  shall 
be  subject  to  a  fine  of  ten  dollars  for  each 
and  every  offense,  tbe  same  to  be  collected 
as  other  fines  and  penalties  are  collected." 
Clinton  Meushaw,  the  appellant,  vras  Indict- 
ed and  convicted  In  the  criminal  court  of 
Baltimore  for  violating  tbe  provlaloiu  and 
requirements  of  this  ordinance,  and  was  ad- 
judged to  pay  a  fine  of  $10  and  costs.  From 
this  judgment  he  has  brought  this  appeal. 

Tbe  Indictment  contains  six  counts;  but 
the  fourth  and  fifth  counts  were  qtiasbed  by 
tbe  court  at  tbe  request  of  the  state's  at- 
torney. It  Is  unnecessary  to  set  out  the 
averments  to  tbe  remaining  counts.  They 
each  substantially  charge  that  on  the  29tb  of 
June,  1907,  the  appellant  being  a  dealer  and 
commlsalonman  engaged  In  selling  produce 
and  fruits  at  wholesale  In  tbe  wholesale 
produce  market  of  Baltimore  city,  did  sell 
at  wholesale  in  said  market  produce  and 
fruits  broiigbt  to  said  city  and  market  in 
wagons  without  having  paid  f 200  per  annnm 
for  the  use  and  privilege  of  selling  produce 
and  fruits  In  said  market,  In  violation  of 
sections  106  and  108  of  tbe  above-mentioned 
ordinance.  Tbe  traverse  demurred  to  each 
count  of  tbe  indlctmokt,  but  the  court  over- 
ruled the  demurrer,  and  the  case  proceeded 
to  trial  upon  the  joinder  of  issue  upon  tbe 
appellant's  plea  of  not  guilty.  The  state 
offered  in  evldeaoe  sections  101,  102,  103, 
104,  105,  106,  and  lOS  of  the  ordinance  above 
mentioned.  It  then  produced  Mr.  Harry 
Hooper,  the  city  comptroller,  whose  doty  it 
Is  to  collect  the  market  rentals  and  license 
fees,  who  testified  that  he  bad  the  reowd.  of 
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the  persons  who  occupied  the  wholesale  pro- 
duce market  during  the  year  1807  and  of 
thoee  who  paid  the  rentals  or  llcoiae  fees 
for  that  jear  required  the  ordinance  of< 
fered  In  evidence,  which  la  $200,  and  that 
the  traverser  did  not  paj  said  sum.  It  then 
called  Mr.  Banner,  the  assistant  market  mas- 
ter at  Centre  Market,  which  Includes  the 
wholesale  produce  market,  who  testified  that 
be  visited  the  market  dally  from  May  20. 
1907,  to  July  1,  1907,  and  that  continuously 
during  that  period  he  saw  the  traverser,  who 
was  a  wholesale  produce  dealer  or  commis- 
sion merchant,  selling  at  wholesale  all  sorts 
ot  produce,  fruits,  and  strawberries;  that 
be  aolA  in  the  wholesale  produce  market 
whenever  he  could  get  his  wagon  In;  that 
the  produce  reached  the  market  by  wagons, 
and  was  sold  the  wagon  load  within  the 
limits  of  the  market,  and  In  one  of  the  said 
aisles  which  ran  through  the  market;  that 
the  traverser  never  paid  the  fee  of  9200  re* 
quired  by  the  ordinance,  but  refused  to  pay 
the  same,  and  that  after  his  refusal  to  pay, 
he  continued  to  sell  as-  a  commission  mer- 
chant until  July  1st.  This  witness  on  cross- 
examination  said  that  the  seven  aisles  were 
driveways  with  seven  openings,  running  from 
the  east  to  the  west,  from  Market  Space  to 
West  Falls  avenue,  straight  through  the 
market 

The  following  questions  were  asked  the 
witness  on  cnMS-ezamlnatlon: 

"(1)  Suppose  a  wagoq  went  in  one  of  these 
aisles,  could  it  get  In  the  other  aisle? 

"(2)  Suppose  a  wagon  In  that  aisle  would 
sell  its  goods  before  a  wagon  ahead  of  It 
could  the  wagon  which  had  sold  get  out? 

Where  was  Mr.  Meushaw  selling  be- 
fore the  market  was  c(mipleted? 

"(4)  Did  you  notify  Um  that  he  mut  go 
to  this  market?" 

The  court  upon  objection  by  the  state  re- 
fused to  allow  the  witness  to  answer  these 
questions,  and  these  rulings  constitute  the 
appellant's  first  second,  third,  and  fourth 
bills  of  exception. 

Charles  H.  Schenfcel  was  called,  and  testi- 
fied that  Meushaw  did  business  In  the  whole- 
sale produce  market  during  the  whole  sea- 
son of  1907 — ^that  is,  during  July,  August 
and  8Q;)tember  ot  that  year — that  he  sold 
prodaoe  by  the  wholesale,  which  is  brought 
In  country  wagons,  and  sold  from  the  wag- 
ons, the  wagons  being  somewhere  in  one  of 
the  seven  aisles.  On  cross-examination  the 
witness  was  asked  the  following  questions, 
which  the  court  upon  objections  by  the 
state,  would  not  permit  him  to  answer:  "(1) 
Was  tliere  any  q;>eclal  aisle  amigned  to  any 
of  these  commission  merchants?  (2)  Ctm  you 
explain  to  the  Jury  bow  these  aisles  are  con- 
structed?" These  mlings  are  made  the  sub- 
ject of  the  traverser's  fifth  and  sixth  bills 
of  CEEception.  He  tlien  ofltered  to  read  to  the 
Jmy  section  107  of  the  wdlnance;  bat  the 
eonrt  would  not  allow  it  to  be  read  in  evi- 
denea   This  roUng  consUtutes  the  seventh 


and  last  bill  of  exception.  With  this  state- 
ment of  the  material  facts  we  are  prepared 
to  consider  the  reasons  urged  by  the  appel- 
lant in  support  of  the  demurrw.  It  is  said 
that  the  charge  of  9200  Imposed  by  section 
106  of  the  ordinance  Is  void,  first  because 
it  Is  unreasonable;  second,  because  it  is  not 
uniform  as  to  all  produce  dealers  and  com- 
mlsslomnoi;  third,  because  there  is  no  au- 
thori^  under  the  charter  of  Baltimore  city 
given  to  the  mayor  and  city  council  to  Im- 
pose such  a  charge  for  the  use  of  the  mar- 
ket; fourth,  that  If  the  ordinance  be  not 
invalid  for  any  or  all  of  these  reasons,  it 
is  contended  that  the  appellant  had  not  vio- 
lated any  of  the  provisions  of  the  ordinance 
If  section  107  be  valid,  because  the  charge 
Imposed  by  106  was  not  payable  for  the  year 
1907  since  the  ordinance  was  not  aiH>roved 
until  May  20,  1907,  and  therefore  the  re- 
quirement of  that  section  could  not  become 
operative  or  binding  upon  the  traverser  un- 
til May,  1,  190S;  but  it  Is  further  contended 
that  if  that  section  be  invalid,  the  demur- 
rer should  have  been  sustained,  because  by 
section  59  of  the  city  charter  the  license  Im- 
posed was  not  due  and  collectible  until  the 
first  week  of  January,  190a  As  the  demur- 
rer denies  the  power  of  the  city  to  pass  the 
ordinance,  it  is  proper  in  the  first  place  to 
advert  to  the  general  rule  respectUig  the 
construction  of  municipal  powers. 

In  St  Mary's  Industrial  School  v.  Brown. 
4S  Md.  810,  this  court,  speaking  through 
Judge  Alv^,  stated  the  rule  in  these  words : 
"And  "first  and  principally  we  must  bear  In 
mind  that  all  such  powers  are  delegated,  and 
depend  upon  le^slative  charter  or  grant, 
and  that  the  corporate  authorities  can  exer- 
cise no  power  which  Is  not  In  express  terms 
or  by  fair  and  reasonable  Implication  con- 
ferred upon  the  corporation.  In  construing 
a  grant  of  municipal  powers  in  the  case  of 
Mintum  V.  Larue,  23  How.  436,  16  L.  Ed. 
574,  the  Supreme  Court  of  the  United  States 
but  announced  a  well-established  rule  when 
It  said:  "It  Is  a  well-settled  rule  of  con* 
structlon  of  grants  by  the  Legislature  to  cor- 
porations, whether  public  or  private,  that 
only  such  powers  and  rights  can  be  exercis- 
ed under  them  as  are  clearly  comprehended 
within  the  words  of  the  act  or  derived  there- 
from by  necessary  implication,  regard  being 
had  to  the  objects  of  tbQ  grant.  Any  am- 
biguity or  doubt  arising  out  of  the  terms 
used  by  the  Legislature  must  be  resolved  In 
favor  of  the  public  This  principle  has  been 
so  often  applied  in  the  construction  of  cor- 
porate powers  ttiat  we  need  not  stop  to  refer 
to  the  authorities."  This  la  conceded  to  be 
the  universally  accepted  rule,  and  a  citation 
of  the  numerous  cases  in  this  court  in  which 
it  has  been  applied  Is  unnecessary.  In  this 
case  it  is  not  denied  that  the  city  has  the 
power  to  erect  regulate,  or  maintain  the 
market  w  to  license  and  regulate  the  sale  of 
fresh  fmlto.  meats,  v^tables,  and  all  other 
perishable  articles  In  the  city  ot  Baltimore. 
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because  this  power  Is  expressly  conferred 
upon  the  mayor  and  city  council  by  section 
6  of  the  charter.  The  city  had  the  onqaes- 
tionable  right  under  the  powers  conferred 
by  that  section  to  regulate  the  sale  o£  prod- 
uce In  Baltimore  city.  It  was  contended  at 
the  hearing  that  the  cases  of  State  t.  Rowe, 
72  Md.  560,  20  Atl.  179.  and  Vansant  v.  Har- 
1^  Stage  Company,  59  Md.  S34,  have  conclu- 
sively settled  the  Invalidity  of  this  license 
upon  two  grounds:  First,  because  of  Its 
unreasonableness;  and,  secondly,  because  of 
the  want  of  power  In  the  city  to  Impose  It. 
In  Rowe's  Case  this  court  held  Invalid  an 
ordinance  of  the  mayor  and  city  council  of 
Baltimore  providing  that  no  person  should 
be  permitted  to  use  Centre  Market  for  the 
sale  of  fish  and  crabs  without  first  paying  to 
the  clerk  of  that  market  $1CX)  yearly  for  the 
license  provided  in  section  2  of  the  ordinance. 
It  was  sought  to  uphold  the  ordinance  as  a 
lawful  exercise  of  the  power  conferred  up- 
on the  city  "to  erect  and  relate  markets," 
and  "lease,  sell,  and  dispose  of  the  stalls  and 
stands  in  any  manner  and  for  any  term  It 
might  think  proper."  In  reply  to  this  con- 
tention the  court  said:  "A  fair  and  rea- 
sonable construction  of  this  power  can  only 
give  the  city  autborltles,  as  owners  of  the 
market  houses,  the  power  of  selling  and 
leasing  the  stalls  in  their  buildings  as  they 
may  Judge  fit,  and  the  power  to  regulate  the 
markets,  glvra  by  section  671,  can  only  be 
held  to  Intend  to  give  reasonable  police  pow- 
ers with  reference  thereto."  The  court  then 
noticed  the  Vansant  Case,  supra.  Iq  that 
case  the  mayor  and  dty  council,  under  the 
power  conferred  by  Acts  1880,  p.  103,  c.  69,  to 
lIcCTse  carriages  and  all  vehicles,  including 
carts,  dra^  omnibuses,  wagons,  etc.,  and  "to 
license  and  regulate"  the  employment  of 
backmen,  draymen,  etc..  Imposed  a  tax  of  97S 
on  each  omnibus,  and  $50  on  every  renewal. 
The  court  held  this  tax  void,  because  It  was 
a  clear  attempt  on  the  part  of  the  city  to 
exercise  a  power  which  had  not  been  granted. 
"As  the  word  *tai,' "  say  the  court,  "was 
nowhere  to  be  found  In  the  law,  they  could 
not  hold  under  that  law  anything  more  than 
the  bestowal  of  a  police  power,  and  that, 
although  the  power  to  license  and  regulate 
gave  It  the  power  to  impose  some  tax.  It  was 
the  mere  Incident  to  the  main  purpose  of 
the  law,  and  only  the  means  of  carrying  the 
law  Into  eCTecL" 

But  we  think  It  perfectly  clear  that  the 
question  we  are  dealing  with  is  not  control- 
led by  those  cases.  This  Is  not  a  question  of 
the  exercise  of  mere  police  power,  or  of 
t^e  power  merely  to  license  or  regulate. 
Much  larger  and  broader  powers  are  granted 
to  the  city  under  the  new  cbarter  with  re- 
spect to  the  subject-matter  we  are  consider- 
ing than  were  passed  by  It  at  the  time  the 
Rowe  and  Vansant  Cases  were  decided.  Un- 
der section  6  of  the  charter  the  mayor  and 
city  council  Is  given  the  power  "to  license, 
tax,  and  r^pilate  all  businesses,  trades,  avo- 


cations, or  professions,"  and  under  this  grant 
of  power  the  city  had  the  clear  right  to  Im- 
pose the  charge  of  9200  "for  the  use  and 
privilege  of  selling  In  this  market"  This 
conclusion,  we  think,  is  fully  supported  by 
the  cases  of  Mason  v.  Cumberland,  92  Md. 
4S1,  46  AtL  136,  Commission  of  Cambridge  v. 
Cambridge  Water  Company,  99  Md.  601,  5S 
Atl.  442,  and  State  v.  Applegarth,  81  Md. 
293,  31  Atl.  961,  28  li.  R.  A  812.  The  city 
has  expended  large  sums  In  .the  erection  and 
maintenance  of  this  market,  .and  the  cbai^ 
exacted  of  the  class  of  persons  motioned  in 
the  ordinance  is  not  strictly  a  license  or 
relation  tax,  but  la  a  tax  (or  revenue  Im- 
posed by  the  city  upon  persons  engaged  In 
the  wholesale  produce  business  in  that  mar- 
ket The  court  below  upheld  the  ordinance 
"upon  the  right  of  the  cl^  to  tnake  a  reason- 
able charge  ft>r  the  accommodations  furnish- 
ed, though  under  the  new  diarter  vesting  In 
the  dty  the  right  to  license,  tax,  and  r^u- 
late  all  businesses,  trades,  avocations,  or  pro- 
fessions authority  therefor  may  be  fonnd." 
Nor  do  we  think  the  chai^  made  can  be  said 
to  be  unreasonable.  It  Is  less  than  65  cents 
per  day  for  the  enjoyment  of  the  facilities 
and  privileges  afforded.  This  seems  to  be  a 
moderate  sum  to  be  paid  as  compensation 
for  the  advantages  conferred  by  the  ordi- 
nance. The  court.  In  any  case,  should  be 
cautious  In  declaring  a  tax  laid  by  compe- 
tent authorities  to  be  unreasonable  or  ex- 
cessive, because,  as.  was  said  in  Vanaant'a 
Case,  supra,  the  mayor  and  dty  councU  of 
Baltimore  are  primarily  the  Judges  of  what 
Is  a  reastmable  tax,  and  that  If  there  be 
doubt  upon  the  question,  a  court  should  be 
slow  to  revise  the  Judgment  of  the  city  coun- 
cil, and  that  every  &lr  Intendment  should  be 
made  In  Its  favor.  There  appears  to  be  a 
general  concurr«ice  of  authority  that  the 
power  to  license  and  tax  occupations  and 
privileges  Includes  the  power  to  license  and 
tax  as  a  condition  precedent  to  entering  up- 
on and  exercising  such  occupations  or  privi- 
leges, and  that  such  taxes  are  not  governed 
by  the  ordinary  rules  controlling  property 
taxation.  The  lower  court  held  section  lOT 
Invalid.  The  act  Is  complete  and  effectiTe 
without  It,  and  to  give  it  the  construction 
contended  for  by  the  appellant  would  not 
only  frustrate  the  real  purpose  and  Intent  of 
the  ordinance,  but  would  permit  the  class  of 
persons  named  therein  to  use  the  market  for 
the  season  of  1907  as  the  traverser  did,  and 
enjoy  all  of  its  privileges  and  advantages 
without  cost  This  would  be  most  unreason- 
able and  unjust  to  the  dty,  and  the  court 
correctly  held  that  the  payment  of  the  charge 
was  a  condition  precedent  to  the  right  to 
sell  In  the  market.  Section  59  of  the  char- 
ter, which  declares  that  all  licenses  imposed 
by  ordinance  shall  be  dne  and  payable  In  tbe 
first  week  of  January  In  each  year,  does  not 
apply  to  or  Include  charges  of  the  kind  Im- 
posed by  this  ordinance.  It  applies  to  purely 
license  taxes.   There  Is  a  broad  distluctton 
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between  rerenne  received  from  tbe  exercise 
of  tbe  power  to  UceoBe  and  regulate  and 
reTenae  received  under  the  power  to  tax. 
This  section  has  reference  to  mon^  received 
or  payable  under  the  exercise  of  the  flrst- 
named  power.  Cooley  on  Taxation,  598; 
State  V.  Rowe,  72  Md.  548,  20  Atl.  179;  Ma- 
son V.  Cumberland,  92  Md.  4S1,  48  Atl.  136. 
What  we  have  said  disposes  of  tbe  appel- 
lant's seventh  bill  of  exception.  We  have 
in  an  earlier  part  of  this  (pinion  set  out  the 
questions  embraced  in  the  other  exceptions. 
Three  of  these  questions  suggest  that  some 
changes  In  the  arrangement  of  the  market 
ought  posslblj  to  be  made  so  as  to  afford 
better  faclHtlea  and  accommodations  to  per- 
sons using  the  market ;  but  that  Is  a  matter 
exclusively  for  the  mayor  and  city  council  to 
consldM-.  We  do  not  tbiuk  it  necessary  to 
discuss  the  exceptions,  as  it  will  be  apparent 
from  reading  them  that  none  of  them  has 
the  slightest  relevancy  to  the  real  issue 
which  tbe  Jury  was  Impaneled  to  try. 
Judgment  affirmed,  with  costs. 


STATE,  to  Use  of  MERTGNS  et  al.,  v. 
MOORE  et  al. 
(Oonrt  of  Appeals  of  Maryland.   Nov.  14. 1908.) 

1.  EXECDTOBS  AND  ADMINIBTRATOBS  (f  684*>— 
LUBlLtTIBS  OH  ADKINI8TBATI0N  BOND6— 

DErAui.T  or  PuirciPAi.. 

Code  Pub.  Gen.  Laws  1904,  art  93.  |  100, 
regalring  an  administrator  to  pay  each  claim- 
ant his  just  proportion  of  the  money  In  his 
hands,  etc^,  and  section  104,  providing  that  no 
creditor  aliBll  sue  on  an  adnuniatration  bond  for 
any  "debt  or  damages'*  due  from  decedent  be- 
fore a  non  est  on  a  snmmons  is  returned  against 
the  administrator  or  a  fieri  facias  returned  nulla 
bona  or  the  insolvency  of  tbe  estate  of  tbe  ad- 
ministrator otherwise  appears,  must  be  read  to- 
gether, and  a  creditor  whoee  debt  has  been  es- 
tablished cannot  sue  on  the  administration  bond 
without  complying  with  section  104. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
A'lministrators.  Cent  Dig.  i|  24uS-2461 :  Dec. 
Dig.  i  534.*] 

2.  Statutes  (|  19iS— Consteuctioh— EixcBP- 

TTON. 

Where  a  general  intention  Is  expressed  in  a 
statute,  which  also  expresses  a  particular  in- 
tention Inctmpatible  therewith,  the  particular 
intention  is  ronaidered  in  the  nature  of  an  ex- 
ception. 

(Ed.  Note.— For  other  cases,  see  Statutes, 
C^nt.  Dig.  i  272;  Dee.  Dig.  |  194.*] 

Appeal  from  Circuit  Court,  Washington 
County ;   H.  L.  Eeedy,  Judge. 

Action  by  the  State  of  Maryland,  for  the 
me  of  Frederick  Mertens  and  others,  against 
Virginia  B.  Moore  and  others.  From  a  judg- 
ment snatainlng  a  demurrer  to  the  declara- 
tion, plaintiffB  appeal.  Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUOKBR,  BURKE,  WORTH- 
INGTON,  and  THOMAS,  JJ. 

J.  A.  Mason,  for  appdlanti.  Albot  J. 
I^ng,  for  appellees. 


BURKE,  J.  ■  -Suit  was  brought  in  the  clr 
cult  court  for  WastUngton  county  by  certain 
creditors  against  the  administration  bond 
given  by  Virginia  B.  Moore,  the  administra- 
trix of  the  personal  estate  of  J.  Jesse  Moore, 
deceased.  An  account  was  stated  and  filed 
by  her  as  such  administratrix  in  tbe  orphans* 
court  for  tliat  county,  by  which  It  appeared 
that  certain  sums  of  money  stated  in  the  dec* 
laratlon  were  due  and  payable  to  the  plain- 
tiffs as  creditors  of  said  deceased.  This  ac- 
count was  approved  and  passed  by  the  court 
The  dedaratlon  alleges  that  It  was  the  duty 
of  the  administratrix,  after  the  account  had 
been  stated  and  approved,  to  pay  the  plain* 
tiffs  the  several  snms  of  mon^  therein  dis- 
tributed to  them.  The  breach  of  the  bond 
set  forth  in  the  narr.  Is  alleged  to  be  the 
failure  and  neglect  of  the  administratrix  to 
pay  to  the  plaintiffs  the  amounts  distributed 
to  them  by  the  account  The  court,  upon 
demurrer  filed  by  the  defendants,  held  the 
declaration  bad.  There  was  no  Judgment  en- 
tered on  the  demurrer;  but  a  written  agree- 
ment has  been  filed  to  the  effect  that  the 
order  of  tbe  lower  court  sustaining  the  de- 
murrer shall  be  treated  for  the  purpoflea  of 
the  appeal  as  a  final  judgment 

Tbe  legal  aneatlon  raised  on  the  record  is 
a  narrow  on^  and  presents,  we  think,  little 
difficulty.  Its  solution  depends  upcm  the  tme 
constnictlon  of  sections  100,  104,  art  93. 
Code  Pub.  Qea.  Laws  1904.  Section  100  of 
that  article  provides:  "An  administrator  shall 
discharge  all  jnst  claims  known  to  him.  and 
pay  each  claimant  his  jnst  proportion  of  the 
money  then  In  his  hands  (retaining  aa  herein 
directed),  within  thirteen  months  from  the 
date  of  his  letters,  or  within  such  further 
time,  not  exceeding  four  montbs  longer,  as 
shall  be  allowed  by  the  orphans'  oonrti  on 
his  making  oatli  that  he  hath  reasoa  to  ap* 
prehend  that  the  personal  estate  and  assets 
which  are  or  shall  be  in  his  hands  will  be 
Insufficient  to  discharge  the  just  debts  of 
and  claims  against  the  deceased;  It  shall 
likewise  be  his  duty,  once  in  every  term  of 
six  months,  after  the  firat  distribution,  to 
make  a  distribution  of  tbe  money  which  hath 
since  come  to  his  hands,  until  he  shall  have 
fully  administered,  and  on  failure,  bis  ad- 
mlniatratloa  bond  may  be  put  In  suit"  Sec- 
tion 104  declares:  "No  creditor  shall  bring 
a  suit  upon  an  administration  or  testamen- 
tary bond  for  any  debt  or  damages  due  from 
or  recovered  against  tbe  decedent  before  a 
non  est  on  a  summons  Is  returned  against 
the  administrator,  or  a  fieri  facias  returned 
nulla  bona  by  the  sheriff  of  the  county  whdre 
the  administration  was  granted,  or  where  tbe 
effects  of  such  deceased  He,  or  such  other  ap- 
parent insolvency  or  Insufficiency  of  the  es- 
tate of  such  administrator  as  shall.  In  the 
judgment  of  the  court,  render  such  creditor 
remediless  by  any  other  reasonable  means 


*Tor  otiier  easM  see  same  tople  man  SMUoa  NUHBBR  In  Dec  *  Am.  Dig*.  tM  to  date,  ft  Rep«}rtar  IndazM 


Digiti2ed  by 


Google 


462 


71  ATLANTIC  BBPOBTER. 


(Md. 


save  tiiat  of  suing  sacb  bond."  ■  Ttae  proposi- 
tion asserted  ty  the  plalntlflfs  Is  that,  after 
the  amoonts  due  them  had  been  ascertained 
by  the  account  filed  by  the  administratrix, 
they  bad  a  rl^t  to  proceed  directly  against 
the  b<md  under  section  100,  and  th&t  section 
101  does  not  apply  to  cases  where  the  claim 
of  the  creditor  has  been  ascertained  or  es- 
tablished, nie  position  of  the  defendants  is 
that  no  creditor,  no  matter  whether  bis 
claim  Is  established  or  not,  can  bring  anit  up- 
on an  administration  bond  until  the  omdi- 
tiona  spedfled  in  section  104  have  been  com- 
piled with,  or  until  the  apparent  Insolvency 
or  insufficient^  of  t2ie  estate  of  the  adminis- 
trator shall  be  shown  to  Oie  court  If  the 
poBttion  of  the  defendants  be  sound,  it  most 
be  admitted  that  tin  declaration  was  insuf- 
ficient, as  It  does  not  show  a  ctnnpllance  with 
those  conditions  or  the  existence  of  1Si»  facts 
specified  in  section  104.  By  the  apress  terms 
of  that  secticm  the  conditions  therdn  men- 
tioned must  be  cMupUed  with,  or  the  fact  of 
the  appareot  insolT^cy  or  insnfflcien(7  of 
the  estate  of  the  administrator  must  be 
shown  before  a  suit  can  be  brot^^t  npon  the 
bond.  The  language  of  section  100  Is  suffi- 
ciently broad  and  comprehensive  to  authorise 
the  bringing  of  the  suit  npon  tbs  bond ;  but 
the  general  terms  of  the  section  must  be  hdd 
to  be  limited  by  section  104.  Both  sections 
being  In  pari  materia  must,  if  iKwsIble,  be 
given  a  harmonious  construction,  and  each 
must  be  given  the  meaning  and  effect  Intend- 
ed. Beading  tliem  together,  it  seems  clear 
that  the  Legislature  intended  to  prohibit  suite 
by  creditors  luxm  administration  and  testa- 
mentary bonds  until  the  conditions  men- 
tioned in  section  104  bad  been  first  complied 
with.  By  section  104  suits  by  creditors  npon 
those  bonds  are  taken  out  of  the  operation 
of  the  general  principle  declared  In  section 
100,  leaving  the  general  rule  therein  stated  to 
govern  in  all  cases  coming  within  it  This 
interpretation  la  In  accordance  with  the  fa* 
miliar  rule  of  statute^  construction  "that 
when  a  general  int^tlon  is  expressed  in  a 
statute,  and  the  act  also  expresses  a  particu- 
lar Intention,  incompatible  with  -the  general 
intention,  the  particular  intention  Is  to  be 
considered  in  the  nature  of  an  exception." 
Dwarrls  on  Statutes,  765. 

Section  104  Is  a  codification  of  the  sub- 
stantlai  provisions  of  Act  1720,  c  24,  f  2.  as 
amended  by  Act  1888,  c  829.  In  Laidler's 
Adm'r  V.  State,  Use  of  Hawkins,  2  Har.  ft 
G.  277,  which  was  a  suit  by  a  creditor  upon 
a  testamentary  bond,  it  was  held  that  the 
proceedings  must  disclose  a  compliance  with 
the  act  In  Dorsey  v.  State,  4  Olll  ft  3.  472, 
where  a  suit  had  been  brought  by  a  creditor 
against  an  administration  bond,  it  was  held 
that  a  (xedltor  could  not  bring  a  suit  upon 
the  testamentary  or  administration  bond  be- 
fore one  or  the  othw  of  tlie  requisites  men- 
tioned in  the  act  of  1720  had  occurred.  Chief 


Judge  Buchanan,  after  qnoting  the  provisions 
of  section  2  of  that  act  speaks  as  follows: 
"And  as,  to  entitle  a  creditor  to  bring  suit 
on  a  testamentary  or  administration  bond, 
one  or  the  other  requisites  must  have  oc- 
cnrred  before  the  bringing  of  the  suit  it  is 
Incumbent  upon  the  plaintiff  to  aver  it  in  hfs 
declaratton,  otherwise  be  does  not  show  tliat 
which  Is  a  prerequisite  to  his  title  to  sue.  and 
wittiout  which  he  cannot  be  rectus  in  curia. 
It  is  Just  as  necessary  as  an  averment  of  per- 
formance of  a  condition  preoedrat  Is  In  a 
declaration  In  an  actUm  of  covenant  A 
plaintiff  must  In  his  declaration  show  himself 
entitled  to  sue  by  showing  that  whtcli  alone 
gives  the  right,  othmrlse  he  doea  not  show 
himself  entitled  to  recover."  Tb6  same  prin- 
ciple was  announced  In  State,  Use  (rf  Spr^ 
V.  Jones  et  al.,  8  Hd.  88.  After  carefully  con- 
sidering the  act  of  1720,  It  was  there  held 
that  the  purpose  of  the  act  was  to  make  the 
principal  pay  Instead  of  the  surety,  ^lat 
**it  ^BM  iMtssed,"  to  use  Ita  language,  to  do 
away  with  "a  most  <vpresslve  and  peml- 
dona  pracUce" ;  to  other  words,  "to  prevoit 
tlie  proper^  of  sureties  being  tnken  to  satis- 
fy the  debts  of  the  principal  whoi  such  prin- 
cipal has  sufficient  property  to  satisfy  R" 
The  cMitention  of  the  plaintiffs  that  section 
104  doea  not  prohibit  suite  npon  the  admtols- 
tration  bond  by  oeditors  whose  debte  have 
been  established  could  not  prevail  because 
that  section  disttoctiy  embraces  such  dalms. 
It  applies  to  any  debt  or  damages  due  fn»n 
or  recovered  against  the  decedent  and  np<m 
which  a  fieri  facias  might  be  lasned.*  B^ng 
of  <9toion,  for  tbe  reasims  stated,  that  the 
declaration  does  not  state  a  good  cause  of 
action,  the  Judgment  will  be  affirmed. 
Judgment  affirmed,  with  costs. 


BOMEBSET  COUNTY  COH'BS  v.  FOGO- 
MOKB  BBIDGB  Ca 
(Court  of  Appeals  of  Maryland.  Nov.  12,  lOOB.) 

1.  Statutes  (S  10S*)-^Tm.E— CoNgriTUTiOMAi. 
PaovisioNs. 

The  object  of  Const,  art  8,  I  29,  providing 
that  eveT7  law  ehall  embrace  but  one  nibject, 
which  BhaJl  be  described  In  the  title,  is  to  pre- 
vent the  combination  in  one  act  of  distinct  and 
incongruous  subjects,  and  to  apprise  the  Legis- 
lature and  the  people  of  tiie  real  natore  of  pend- 
ing legifliation. 

[Ed.  Note.— For  other  cases,  see  Statotes, 
Cent  Dig.  fi  117;  Dec.  Dig.  S  105.*] 

2.  Constitutional  Law  (§  45*)— VAunnr  of 

Statutes. 

While  courts  should  be  very  caatioos  In  ad- 
judging acta  invalid,  the  courts  must  protect 
the  public  and  tbe  memlKrs  of  the  Lsgislataie 
from  being  imposed  on  by  the  violation  of  eon- 
Btltutional  provisions  intended  to  protect  them. 

[Ed.  Note.— For  other  cases,  see  ConstitatiaDa] 
Law,  Cent.  Dig.  {  42 ;  Dec.  Dig.  S  45.»] 

3.  Statutes  (8  lOO*)— Titlr— Sdfficibnot. 

The  title  of  an  act  should  not  only  (airty 
Indicate  the  genera]  sohlect  but  should  be  scf- 
ficlently  comprehen^ve  in  soope  to  reasonably 
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coTcr  all  its  proTiBi<»is,  and  it  cannot  ba  ntla- 
leiding  in  what  it  say*  or  omits. 

[Ed.  Note^For  other  casea.  sec  Statutes, 
Ceot  Dig.  H  186.  187;  Dec.  IMr.  I  100.*] 

4.  Statutes  (|  113*>— TnxE— SuFnciENOT. 

Under  Const.  1864,  art.  8,  I  28  (CoQBt  art. 
3,  i  29),  pioTidinc  tliat  cTeiT  law  ahall  em- 
brace but  one  subject,  whldi  soall  be  described 
in  tlie  title,  the  title  of  Acts  1865.  p.  18,  e.  14, 
entitled  "An  act  to  incorporate  the  Pocomoke 
Bridge  CompaD7,"  Is  not  sufficiently  compre- 
hemiTe  to  inclnde  a  provision  zeqniring  two 
eoontlea  to  lery  nn  annual  tax,  and  paj  the 
same  to  the  company  anthoriied  to  oaild  a 
bridge  across  a  rirer  in  sndi  counties. 

[Ed.  Note.— -For  other  cases,  see  Statotes, 
Dec  Dig.  I  113.*] 

5.  CoBSTmrnowAL  Law  (J  48*)— Validiit  or 
Statutes— AcQiTiiBCENCE  in  Vauditt— Er- 
ncT. 

Long  acqniesoence  by  a  county  in  the  va- 
lidity of  an  act  reqniring  the  county  to  pay  an 
annual  tax  does  not  estop  the  comnussloneia  of 
tbe  connty  from  attacking  the  act  as  unconstl- 
tnti<mai,  the  c<nnml8Bionera  being  public  serv- 
ants bonod  to  protect  the  public,  without  right 
to  pay  out  connty  money  unless  authorized  to 
do  Bo.  and  it  never  being  too  late  to  re-establish 
constitutional  rights,  the  observance  of  which 
has  hem  sUentiy  neglected. 

(Ed.  Note.^For  other  eases,  see  Goustitntional 
Uw,  Cent.  Dig.  1 41;  Dee.  Dig.  I  48.*] 

&  Statutes  (|  61*)— Vazjditt— DrrBRHiifA- 

nON— AOQUlEBCEnCB  IN  yAI.IDITT — EPFBCI. 

In  donbtfnl  cases  invoMng  the  ctmstitution- 
ality  of  an  act  becaose  of  Its  title,  the  court 
may  consider  long  acqnlesoenet  in  its  conatitn- 
timality  in  support  of  the  act 
fEd.  NotP.— For  other  cases,  see  Statutes,  Dec 
Uis.  I  61.*] 

7.  STATcms  m  64*)— iHVALiDirr  iH  Past— Ef- 
fect. 

It  is  not  proper  to  declare  an  entire  act 
unconstitutional  because  a  provision  thereof  is 
Toid,  unless  the  provisions  are  so  connected  in 
subject-matter,  meaning,  or  purpose  that  it 
aumot  be  presumed  that  the  Legislature  would 
have  enacted  one  provision  without  the  other. 

[Ed.  Note.— B^r  other  cases,  see  Statutes, 
Cent.  Dig.  H  68-66.  196;  Dec.  Dig.  |  64.*] 

8.  Statutes  (j  64*)  —  iHVAMDwr  m  Paet- 

EfrECT^BBIDOEB. 

Acts  1865,  p.  18,  c  14,  Incorporates  a 
bridle  companT  to  construct  and  maintain  a 
toll  bridge,  aauorises  the  o^lection  of  toll,  but 
provides  that  residents  and  ntmresident  taxpay- 
er! of  two  counties  shall  pass  over  the  bridge 
free  of  toll,  and  reQoires  such  coundes  to  levy 
an  annual  tax  and  pay  the  same  to  the  com- 
pany, field,  that  the  prorisiras  for  free  pas- 
sage of  resldttta  and  noniesideBt  taxpayers  of 
the  counties  and  for  an  annual  tax  are  insep- 
arably connected  with  each  other,  and,  on  the 
latter  provision  being  void  because  not  embrac- 
ed in  UK  title  of  tlie  act,  tbe  former  provision 
most  also  be  adjudged  void,  but  the  Invalidity 
of  such  proviaiims  does  not  invalidate  tbe  re- 
mainder of  the  act,  as  to  the  incorporation  of 
the  company  vlth  rl^t  to  maintain  a  toll 
bridge. 

[Bi.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  58-66.  195 ;  Dec  Dig.  I  64.*] 

Appeal  from  Circuit  Court,  StnnerBet  Conn- 
ty; Henry  Lloyd.  Judge. 

Action  t>7  the  Pocomoke  Bridge  Company 
against  the  Cotm^  ConunlasionOTi  of  Somer- 
set GoDOty.  There  wag  a  Judgment  tot  plain- 


tltt,  and  defendant  appeals.  Reversed,  with- 
out awarding  a  new  trial. 

Argued  before  BOYD,  G.  J.,  and  BRIS- 
COE, PEABCE,  SCHMUCKER,  BURKE, 
THOMAS,  WOBTHINOTON,  and  HENRY, 
JJ. 

Joshua  W.  Miles  and  H.  Ffllmore  Lanlc- 
ford,  for  appellant  Melvln  ft  Handy,  for 
appellee; 

BOYD.  0.  J.  This  Is  a  suit  by  the  Poco- 
make  Bridge  Company,  a  corporation  Incorpo- 
rated by  chapter  14.  p.  18,  Acts  1865,  against 
tbe  county  commissioners  of  Somerset  coun- 
ty, to  recover  $600,  claimed  to  be  due  under 
section  12  of  that  act  A  demurrer  to  tbe 
declaration  was  overruled  by  the  court  be- 
low,  and  the  defendant  then  filed  six  pleas, 
In  the  first  of  which  Is  set  out  the  charter  of 
tbe  company  In  full,  and  all  of  them  allege, 
either  that  the  whole  act  is  unconstitutional 
and  null  and  void,  or  that  section  12  Is. 
Some  of  them  assign  reasons  for  so  alleg- 
ing, while  others  do  not;  the  principal 
ground  relied  on  being  that  the  title  to  the 
act  ia  not  sufficient  particularly  in  so  far  as 
the  provisions  contained  in  section  12  are 
concerned.  A  demarrer  to  the  pleas  was  sus- 
tained, and  the  general  Issue  plea  of  not  guil- 
ty was  filed.  Tbe  case  was  submitted  to  the 
court  without  the  interrentloii  of  a  Jury,  and 
resulted  in  a  verdict  for  the  plalntUf.  Dur- 
ing the  trial  an  exception  was  taken  to  tbe 
admission  of  section  12,  on  tbe  ground  that  It 
i»  unconstitutional  and  void.  This  appeal 
was  taken  from  the  Judgment  on  the  above* 
mentioned  rerdict  We  do  not  deem  it  necee- 
sary  to  pass  on  the  demurrers  and  the  ex- 
ception separately,  but  will  proceed  at  once 
to  what  we  regard  the  Important  question  In 
the  case. 

It  Involves  section  29,  art  3.  of  the  Consti- 
tution, or  more  properly  speaking  section  28, 
art  8.  of  the  Constitution  of  1864,  which  was 
In  force  when  tbe  act  of  1866  was  passed. 
The  provision  in  question  is.  however,  the 
same  In  both — "every  law  enacted  by  the 
General  Assembly  shall  embrace  but  one  sul^ 
Ject  and  that  shall  be  described  In  Its  ti- 
tle." The  tiUe  of  the  act  U:  "An  act  to  In- 
corporate  the  Pocomoke  Bridge  Company." 
The  act  names  seven  persons  as  commliBsion- 
ers  to  receive  subscriptions  to  the  capital 
stock,  "to  construct  a  bridge  across  the  Poco- 
moke river,  in  Worcester  and  Somerset  coun- 
tlee,  at  or  near  the  site  of  the  present  ferry, 
known  as  'Steven's  Ferry' " ;  said  stock  be- 
ing limited  to  $46,000.  divided  Into  shares  of 
$100  each.  As  soon  as  100  shares  were  suth 
scribed,  the  organization  of  the  compai^  was 
authorized,  and  various  provisions  were 
made  In  the  charter.  The  two  important  sec- 
tions are  as  follows: 

"Sec.  11.  And  be  it  enacted,  that  upon  the 
completion  of  said  bridge,  all  dtlsens  and 
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residents  of  Somerset  and  Worcester  coun- 
ties, and  all  nonresident  taxpayers  of  said 
counties,  shall  pass  over  said  bridge  free  of 
toll  or  charges,  but  all  other  persons  shall 
pay  such  tolls  and  charges  as  the  president 
and  directors  may  determine,  provided  said 
tolls  or  charges  shall  not  exceed  the  follow- 
ing rates:  For  each  foot  passenger,  five 
cents;  for  each  horse  and  rider,  tm  cents; 
for  each  carriage  vlth  one  horse  attached, 
twenty-flye  cents;  for  each  carriage  with 
two  horses  attached,  fifty  cents;  for  each 
wagon  or  cart  with  more  than  two  horses  or 
oxen  attached,  seventy-five  cents. 

"Sec.  12.  And  he  It  enacted,  that  the  coun- 
ty commissioners  for  Somerset  county  be  and 
are  hereto  required  to  levy  annually  on  the 
assessable  property  of  said  county  the  sum 
of  six  hundred  dollars,  and  to  pay  the  same 
to  the  president  and  directors  of  said  com- 
pany at  the  end  of  each  year,  and  that  the 
eonn^  commissioners  of  Worcester  county 
be  and  they  are  hereby  required  to  levy  an- 
nually on  the  assessable  property  of  said 
county,  the  sum  of  seven  hundred  dollars, 
and  to  pay  over  the  same  to  ttae  presldrat 
and  directors  of  the  company  aforesaid  at 
the  end  of  each  year." 

No  one  can  read  the  title  to  this  act  with- 
out being  Impressed  with  the  fact  that  it  Is 
exceedingly  meager,  in  order  to  Justify  such 
legislation  as  section  12.  The  charter  was 
granted  before  the  General  Laws  provided 
for  the  incorporatloii  of  bridge  companies. 
Since  1868  the  cwporation  laws  of  this  state 
have  required  companies,  incorporated  under 
the  General  Iiaws  for  the  erection  of  bridges, 
to  first  obtain,  in  writing,  the  consent  of  the 
county  commissioners  of  the  county  in  which 
the  bridge  Is  to  be  located,  or  if  proposed  to 
be  erected  over  a  stream  dividing  two  coun- 
ties to  obtain  the  ctmsent.  in  writing,  of  file 
comity  commissioners  of  both  counties,  and 
the  commissioners  are  given  large  powers 
over  them,  including  that  of  requiring  the 
adjustment  and  revision  ot  tolls,  ao  as  to 
yield  not  more  than  8  per  centum  net  divi- 
ded. Although  those  provisions  were  not  In 
force  when  this  company  was  chartered, 
there  were  other  statutes  which  showed  the 
policy  of  this  state  to  he  to  require  great 
care,  on  the  part  of  the  county  commission- 
ers, before  incurring  obligations  in  connec- 
tion with  the  building  of  bridges.  They  were 
required  hr  the  Code  of  1860  to  advertise 
for  sealed  proposals  for  building  or  repair- 
ing a  bridge,  If  the  cost  exceeded  1200,  to* 
award  a  contract  to  the  lowest  competent 
bidder,  to  demand  a  bond  of  the  contractor, 
and.  upon  petition  praying  for  a  bridge  to 
he  built  or  repaired  over  a  stream  dividing 
two  adjoining  counties,  the  commissioners  of 
one  county  were  directed  to  obtain  the  con- 
currence of  those  of  the  other.  Three  exam- 
iners were  to  be  appointed  by  each,  who  were 
required  to  exan^ne  Into  the  expediency  of 
building  or  repairing  the  bridge,  the  place 
where,  the  plan,  material,  and  the  relative 


portion  of  the  cost  of  each  county,  to  ad- 
vertise for  proi>osal8,  award  the  work  to  the 
lowest  bidder,  supervise  the  work,  etc.  An 
appeal  was  granted  any  citizen  or  citizens 
to  the  circuit  court.  If  the  county  commis- 
sioners determined  to  build  or  repair  any 
bridge,  or  unite  with  an  adjoining  county  in 
bnlldlng  otr  repairing  one  between  the  two 
counties,  etc.  Those  provisions  are  still  in 
force,  being  sections  19-38,  art  25,  Code 
Pub.  Gen.  Laws  1904.  Notwithstanding  such 
precautions  were  to  be  taken  when  the  coun- 
ty commissioners  proposed  to  build  or  r^alr 
a  bridge,  this  act  required  the  county  com- 
missioners ot  those  two  counties  to  pay  to  a 
private  corporation  $600  and  (700,  respective* 
ly,  every  year,  although  ther^  Is  nothing  more 
In  the  title  than  shown  above.  Was  that  law- 
fully done?  Or,  to  put  the  question  in  a 
more  apt  form.  Is  this  constitutional  provi- 
sion of  any  vainer  If  two  counties  can  thus 
be  required  to  pay  annually  6  per  centum  on 
about  one-half  of  the  authorized  capital  of  a 
private  corporation,  under  an  act,  the  title 
to  which  does  not  make  the  remotest  sugges- 
tion of  such  a  provision  being  In  the  body  of 
the  act?  There  have  been  so  many 'decisions 
by  this  court  relating  to  this  clause  of  the 
Constitution  that  It  would  seem  almost  as 
If  there  was  not  room  for  further  contention 
abdut  It,  but  the  difficulty  is  that  the  prin- 
ciples applicable  to  it  must  be  ai^lied  to  the 
particular  facts  and  circumstances  ot  each 
statute  under  consideration,  and  henoe  It  Is 
not  eai^  to  find  a  case  exactly  in  point. 
What  may  be  considered  "one  snbjectr*  In 
some  classes  of  legislation  may  not  be  In 
others. 

The  "subjects  of  the  law  now  nndv  con- 
sideration, as  indicated  by  the  title,  was  the 
lncorporatl<m  of  the  PocomdEe  Bridge  Com* 
pany,  while  the  body  of  the  act  not  only 
contained  provisions  which  were  germane 
and  appropriate  to  that  subject,  but  also  this 
provision  which  required  tiie  two  conntlefl 
to  pay  the  respective  sums  of  money  to  the 
company,  after  it  was  organised  and  the 
bridge  was  built  If  It  be  conceded  -Hiat  in 
a  charter  of  a  bridge  company  It  would  be 
germane  and  lawful  to  antborise  a  county  to 
subscribe  to  Its  capital  stock,  or  to  authorise 
the  company  to  agree  with  the  county  Uiat 
on  payment  of  a  reasonable  sum  its  citizens 
could  use  the  bridge  free  of  tolls— altlioDgb 
not  mentioned  in  the  title — ^It  does  not  fol- 
low that  such  a  provision  as  that  now  attack- 
ed can  be  inserted  In  a  charter  of  a  private 
corporation,  and  thus  cmnpel  a  county  vrtiich 
is  not  a  party  to  the  charter  to  levy  and  pay 
annually  a  fixed  sum  for  the  use  of  the 
bridge,  without  at  least  giving  some  notice 
of  such  legislation  In  the  tltl&  That  brings 
us  more  nesrly  to  the  real  question  In  the 
case:  Is  the  subject  of  this  act  so  described 
In  the  title  as  to  authorize  the  legidatlon 
embraced  In  section  12,  within  the  spirit  and 
meaning  of  the  constitutional  provision?  As 
a  matter  of  fact.  It  cannot  be  said,  that  tlie 
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title  would.  In  the  remotest  degree,  snggeet 
to  eltber  tbe  comity  commlBSlcmers.  to  any 
representatlre  of  Somerset  connty  In  the 
L^slatnre,  or  to  any  taxpayer  of  the  counter 
that  the  act  proposed  to  reqnlre  the  coun^ 
to  pay  the  corporation  $600,  or  any  other  sum 
of  money,  every  year.   If  we  assume  that 
they  were  Informed  by  the  name  that  It  was 
proposed  to  form  a  corporation  to  bnlld  a 
bridge  over  tbe  Pocomoke  rlrer,  there  Is  not 
eren  anything  In  the  title  to  show  that  the 
bridge  was  to  be  between  Somerset  and  Wor- 
cester comities,  for  that  river  extended  Into 
Worcester  county  for  a  considerable  dis- 
tance beyond  the  Somerset  boundary.  In 
many  of  the  cases  In  tbls  court  the  object  of 
this  constitutional  provision  has  been  stated, 
and  in  Stlefel  r.  Maryland  Institution,  etc., 
«1  Md.  148,  it  was  said  of  It:  "Publicity  and 
a  knowledge  of  the  true  effect  and  operation 
of  every  bill  brought  before  the  L^lslature 
are  tbe  great  safeguards  against  Ill-consid- 
ered and  Improper  legislation.    The  provi- 
sion in  question  Is  one,  among  many  others 
in  the  Constitution,  designed  to  promote 
those  objects."   In  Kafka  v.  Wilkinson,  99 
Md.  241.  67  Atl.  618,  It  was  said,  and  has 
been  several  times  since  repeated,  that  its 
purpose  and  object"  "have  been  declared  to 
be  twofold:  The  first  is  to  prevent  tbe  com- 
Unatlon  tn  one  act  of  several  distinct  and 
liHMnignious  subjects;  and  the  second  is  that 
the  li^slature  and  tbe  people  of  tbe  state 
may  be  fairly  advised  of  tbe  real  nature  of 
pending  legislation."    In  one  of  the  latest 
cases  (Foot  v.  Frederick  Co.,  105  Md.  563,  66 
Atl.  488)  Judge  Burke  quoted  from  Cooley's 
Con.  Lim.  (3d  Ed.)  158,  that  the  purpose  of 
this  provision  is:   "First,  to  prevent  bodge 
podge  'log  rolling'  legislation;  second,  to 
prevent  surprise  or  fraud  upon  the  Leglsla- 
tore  by  means  of  provisions  in  bills  of  which 
the  titles  give  no  intimation,  and  which 
might  therefore  he  overlooked  and  carelessly 
and  nnintentlonally  adopted;  and,  third,  to 
fairly  apprise  the  people,  through  such  pub- 
lication of  legislative  proceedings  as  Is  usual- 
ly made,  of  subjects  of  I^slatlon  that  are 
being  considered,  In  order  that  they  may 
liave  opportunity  of  being  beard  thereon,  by 
petition  or  otherwise.  If  they  shall  so  desire." 

While  courts  should  be  very  cautions  In 
striking  down  acts  of  the  Legislature,  they 
must  protect  the  public,  and  the  meml)ers  of 
the  Legislature  themselves,  from  being  im- 
posed on  by  tbe  violation  of  constitutional 
provisions  Intended  to  furnish  them  protec- 
tion. A  title  to  an  act  should  not  only  fair- 
ly indicate  the  general  subject  of  the  act,  but 
should  be  sufficiently  comprehensive  In  Its 
scope  to  cover,  to  a  reasonable  extent  all  its 
provisions,  and  must  not  be  misleading  by 
wliat  It  says  or  omits  to  say.  Applying  these 
and  tbe  atMve  principles  to  section  12  of  this 
act,  we  cannot  hesitate  to  declare  It  Invalid. 
If  It  was  actually  known  by  tbe  authorities 
and  people  of  the  two  counties  before  It  was 
passed,  tbls  conclusion  may  possibly  wwk  a 
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hardship,  on  the  stockholders  of  tbe  com- 
pany, to  now  strike  It  down;  but,  as  we  are 
called  upon  to  detmnlne  the  question,  we 
must  do  80  regardless  of  tbe  coiwequences, 
bowever  moch  we  may  regret  that  some  In- 
Jury  may  ensue  to  Innocent  persons.  The 
long  acquiescence  hy  the  county  In  paying 
the  amount  for  so  many  years  cannot  estop 
tbe  present  county  commissioners  from  rais- 
ing the  question,  and  thereby  make  an  uncon- 
stitutional law  In  effect  constitutional.  They 
are  public  servants,  whose  duty  is  to  protect 
the  public,  and  they  have  no  right  to  pay  out 
tbe  money  of  the  county  unless  authorized  to 
do  so.  It  was  said  by  Judge  Pearce  In  Ams- 
perger  v.  Crawford,  101  Md.  258,  61  Atl.  417, 
70  L.  R.  A.  497:  "It  was  urged  In  argument 
that  this  statute  has  been  silently  acquiesced 
In  so  long  that  it  should  not  now  be  dlsturti- 
ed.  This  argument  was  urged  In  Sadler  v. 
Langham,  34  Ala.  882,  but  the  court  replied. 
Justly  as  we  think,  that  it  was  never  too  late 
to  re-establish  constitutional  rights,  tbe  ob- 
servance of  which  has  been  silently  neglect- 
ed; and  we  may  add  that  It  Is  the  Infringe- 
ment of  the  constitutional  rights  of  the  few 
In  minor  matters  which  leads  to  the  disre- 
gard of  the  rights  of  the  .  body  of  the  people 
in  matters  of  graver  import,  and  that  no  con- 
stitutional right  can  be  so  unimportant  as  to 
Justify  a  court  In  falling  to  enforce  It,  when 
Its  aid  Is  invoked  for  that  purpose,"  It  is 
said  In  26  Am.  &  Eng.  Ency.  of  Law,  575, 
that  "long  acquiescence  in  the  constitutional- 
ity of  an  act  In  respect  of  its  title  is  entitled 
to  much  weight  In  determining  the  sufficiency 
of  tbe  title."  In  doubtful  cases  that  may  be 
properly  considered.  Just  as  we  may  consider 
tbe  circumstances  under  which  a  provision 
is  adopted,  the  construction  placed  on  it  hy 
the  L^islature,  the  framers  of  the  Constitu- 
tion, and  the  people,  as  we  said  In  Bonsai  v. 
Tellott.  100  Md.  481,  60  Atl.  593,  69  L.  R.  A. 
914,  but  in  this  case  we  can  have  no  doubt 
as  to  the  unconstitutionality,  of  this  provi- 
sion, and  hence  must  declare  It  void. 

There  Is,  however,  another  branch  of  this 
case  to  be  determined.  It  is  well  settled  that 
it  is  not  necessary,  or  proper,  to  strike  down 
an  entire  act  because  one  provision  Is  void, 
"unless  tbe  provisions  are  so  connected  to- 
gether In  subject-matter,  meaning,  or  pur- 
pose, that  it  cannot  be  presumed  the  Legisla- 
ture would  have  passed  tbe  one  without  tbe 
other."  26  Am.  &  Eng.  Ency.  of  Law,  579. 
That  principle  has  been  announced  by  this 
court  over  and  over  again,  and  It  has  been 
applied  to  cases  In  which  the  valid  and  void 
provisions  were  in  the  same  section  of  the 
act.  Mayor,  etc.,  of  Hagerstown  v.  Dechert, 
32  Md.  360:  Steenken  v.  State,  88  Md.  703. 
42  Atl.  212.  There  can  therefore  be  no  possi- 
ble difficulty  In  tbe  way  of  declaring  section 
12  unconstitutional  and  in  upholding  other 
sections,  unless  It  Is  so  Inseparably  connect- 
ed with  the  others,  or  some  of  them,  as  to 
raise  tbe  presumption  that  the  Lt>gislature 
would  not  have  passed  the  one  without  the 
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other.  It  Is  apparent  tbat  It  woold  work  a 
great  hardship  on  the  appellee  to  strike  ont 
section  12  and  retain  the  part  of  section  11 
which  authc^izes  all  citizens,  residents,  and 
nonresident  taxpayers  of  the  two  counties 
to  pass  over  the  bridge  free.  It  Is  Impossi- 
ble to  read  those  two  sections  without  reach- 
ing the  conclusion  that  the  Legislature  gave 
that  right  to  the  people  and  taxpayers  of  the 
two  counties  by  reason  of  the  provisions  in 
section  12,  and  that  section  12  was  passed  In 
consideration  of  the  provision  In  section  11. 
No  other  explanation  can  be  given  for  the 
passage  of  the  provisions  referred  to  In  the 
two  sections,  and  the  fact  that  section  11  not 
only  gave  the  citizens  and  residents  of  the 
two  counties,  but  also  the  nonresident  tax- 
payers, the  right  to  use  the  bridge  free, 
strengthens  that  conclusion,  for  surely  the 
Legislature  would  not  have  made  the  exemp- 
tion in  favor  of  the  nODresIdent  taxpayers, 
had  It  not  imposed  the  burden  on  them  of 
contributing,  as  taxpayers,  to  the  paymenta 
provided  for  In  section  12.  If  the  proviaton 
In  section  11  had  been  Inserted  In  sectlmi  12 
so  as  to  read:  "And  be  it  enacted,  that  In 
consideration  of  said  company  passing  all 
citizens,  resldento  and  nonresident  taxpay- 
ers of  said  counties  over  said  bridge  free  of 
toll  or  charges,  the  county  commissioners  of 
Somerset  county  be  and  are  hereby  required 
to  levy  annually  on  the  assessable  properly," 
etc. — using  the  langnage  of  what  Is  now  sec- 
tion 12,  there  conld  be  no  donbt  that  the  ex- 
emption from  payment  of  toll  or  charges 
wonld  have  fallen  with  the  rest  of  the  sec- 
tion, and  as  that  Is  unquestionably  the  mean- 
ing of  the  two  sections,  as  they  now  stand, 
we  are  of  (pinion  that  the  provision  referred 
to  in  section  11  must  fall  with  sectlim  12. 

The  rest  of  the  act  is  applicable  to  the 
Incorporation  of  the  company — to  what  the 
title  describes  the  act  to  be— and  after  a 
lapse  of  over  40  years,  during  which  time 
much  of  the  stock  of  the  company  has  doubt- 
less changed  h'ands.  It  would  be  manifest  in- 
Justlce  to  strike  down  the  whole  charter,  but 
it  wonld  be  equally  ui^ust  to  strike  down  the 
section  that  was  clearly  intended  to  proilde 
compensation  for  the  privileges  granted  In 
tiie  other  section,  and  yet  permit  the  latter 
to  remain  In  force  so  as  to  continue  those 
privileges.  This  conclusion  will  permit  the 
appellee  to  charge  such  toll  as  the  president 
and  directors  may  determine — not  to  exceed 
the  rates  named  in  the  charter.  As  the  char- 
ter Is  subject  to  amendment,  those  rates  can 
be  reasonably  regulated  by  the  Legislature, 
If  deemed  excessive  or  unreasonable. 

Inasmuch  as  we  have  reached  the  con- 
clusions already  announced,  it  is  not  neces- 
sary to  discuss  the  question  whether  the 
Legislature  could  validly  make  such  provi- 
sions as  are  contained  In  sections  11  and  12, 
although  we  do  not  understand  it  to  be  de- 
nied 1^  the  appellant  that  tbey  were  within 
the  power  of  the  Legislature.   The  question 


involved  in  this  case  Is  not-  the  power  to  so 
legitdate,  but  whether  the  power  was  validly 
and  constitutionally  exercised,  and  we  there- 
fore will  not  prolong  this  opinion  by  entering 
into  a  discussion  of  the  power  of  the  Legis- 
lature in  such  matters.  Nor  are  we  called 
upon  to  consider  other  questions  raised  or 
suggested. 

It  follows  from  what  we  have  said  that 
the  Judgment  must  be  reversed;  and,  as 
there  can  be  no  recovery,  we  will  not  award 
a  new  trial. 

Judgment  reversed,  without  awarding  a 
new  trial,  the  appellee  to  pay  the  costs  above 
and  bdow. 


WEBSTER  V.  P.  W.  MOORE  &  SON. 
(Court  of  Appeals  of  Maryland.  Nov.  12, 1906.) 

1.  EviDEKCB  (S  258*)  — AnMiesiORS— Bnst- 

EHCB  or  AOENCT. 

In  an  action  to  recover  the  contract  price 
of  canned  goods  sold  through  a  broker,  where 
the  broker  testified  that  he  represented  both  par- 
ties, but  was  paid  by  plaintiff  in  acoordancs 
with  custom,  a  letter  from  the  broker  to  plain- 
tiff, saying  that  defendant  had  not  approved 
samples  sent,  and  had  requested  the  broker  to 
have  plaintiff  send  others,  was  admiaaiUe  is 
connection  with  an  offer  to  show  that  the  bnAer 
was  defendant's  agent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1006,  1007 ;  Dec  Dig;  {  258.*] 

2.  Evidence  (i  4ra*)—OPiHioHs— Facts  ob 

CONCLUBIONB, 

In  an  action  for  the  contract  price  of  can* 
ned  goods,  where  there  was  no  question  that  501 
cases  bad  been  sold  and  delivered  at  77^  canta 
per  dozen,  bat  not  paid  for,  and  the  only  qoe*- 
tion  was  what  abatement,  If  any,  defendant 
was  entitled  to  for  inferior  quality  thereof,  and 
for  the  nondelivery  of  others  embraced  in  the 
contract,  an  answer  of  a  ^alntUt  to  the  qnss- 
tlon  bow  much  defendant  owed  htm  that  he 
owed  for  501  cases  at  77)^  cents  per  dosen  was 
not  inadmissible  as  an  opinion  upon  the  qnestion 
to  be  determined  by  the  jury,  but  was  proper; 
it  being  equivalent  to  a  statement  as  to  now 
much  plaiatifE  claimed  had  been  delivered  and 
not  paid  for. 

[Ed.  Note.— For  other  cases,  see  SWdence, 
Cent  Dig.  »  2l8(K2l95 ;  Dec  Dig.  |  472.*] 

3.  Tbial  (I  86*)— RBOBpnon  of  EvimiicE— 
Facts  Conceokd  by  Oppokent. 

There  should  be  no  bard  and  fut  rule  com- 
pelling a  party,  a^iost  his  will,  to  accept  bis 
adversary's  coocession  of  a  bare  fact  sought  to 
be  proved  in  lieu  of  evidence  legally  adndaaible 
to  establish  the  fact,  since  in  some  cases  the 
strength  of  a  proponent's  case  would  be  greatly 
weakened  by  its  application. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  I  89;  Dec  Dig.  «  36.*] 

4.  Appeal  and  Ebbob  (|  1047*)— Review- 
Harmless  Ebbob  —  Compelling  Pabtt  to 
Accept  Aovebsabt's  Concessior  of  Fact 
Sought  to  be  PsovEn. 

An  action  to  recover  the  contract  price  of 
goods,  compelling  defendant  to  accept  ptointifTs 
concession  of  the  bare  fact  that  the  contract 

Erice  wfta  the  full  market  price,  and  rejectinr 
is  evidence  to  establish  that  fact,  which  would 
have  shown  the  contract  price  higher  than  the 
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martet  price,  waa  not  reveraible  error;  it  not 
appearioK  that  the  ruling  was  prejudicial. 

[Eld.  Note. — For  other  caaea,  see  Appeal  and 
Error,  Cent.  Dig.  {  4146 ;  Dec.  Dig.  |  1047.*] 

5.  Sales  (S  181*)  —  PEBFOBiuitcE  —  Admissi- 
Biurr  or  Evidence— Quautt  of  Goons. 

In  an  action  for  the  contract  price  of  can- 
ned goods,  to  prove  that  the  pooda  delivered 
were  of  the  grade  specified,  evidence  waa  ad- 
iniaslble  ahowing  that  the  padc  for  the  year  waa 
examined  bj  witness  each  day,  and  that  the 
goods  were  ail  of  the  feqnired  grade,  except  the 
last  day's  pad^,  which  was  not  delivered  to  de- 
fmdaut;  that  a  portion  embraced  in  the  con- 
tract, but  not  delivered,  were  packed  for  him 
from  the  same  lot  aa  were  the  ones  delivered; 
that  another  witness  had  examined  samples  from 
the  ^ooda  delivered,  and  tiiat  Aej  were  of  the 
rcQDired  quality ;  and  that  a  buyer  of  another 
cannii^  company  had  purchased  from  plaintifF 
some  of  the  goods  pecked  that  year,  and  that 
they  were  of  the  required  quality. 

[EJd.  Note.— For  other  casea,  see  Salea,  Cent. 
Dijg.  SI  480,  481.  483;  Dec  Dig.  {  181.*] 

6.  Saus  (I  181*)  —  PEBroBMARCK  —  Aduissi- 

BXIJTT  or  EVIDENCI. 

In  an  action  for  the  contract  price  of  goods, 
purchased  through  a  broker  by  sample,  which 
had  been  accepted,  where  a  letter  from  the  bro- 
ker's clerk  Bubsequent  to  the  acceptance  inform- 
ed plaintiff  that  defendant  bad  rejected  the  sam- 
ples, a  tetter  from  defendant  to  the  broker, 
which  was  referred  to  In  the  clerk's  letter  aa 
basis  for  his  statement,  which  made  it  plain  that 
the  samples  rejected  by  defendant  were  not  the 
ones  accepted,  but  were  another  lot  which  bad 
been  rejected  by  a  customer  of  defendant,  was 
admissible  to  clear  defendant  of  the  imputation 
of  bad  faltb  In  attemptli^  to  Tevoke  bis  previous 
approval  of  the  samples. 

[Ed.  Note.~For  other  cases,  see  Sales,  Cent. 
Dig.  I  485;  Dec.  Dig.  181.*] 

7.  SALKS  ({  181*)— PEBTOBMAnCB— ADUISSI- 

BiUTT  or  Evidence. 

In  an  action  for  the  contract  price  of  can- 
ned goods,  evidence  that  a  portion  of  the  goods 
embraced  in  the  contract,  but  not  delivered, 
were  subsequently  sold  to  other  persons  as  the 
grade  specified  In  the  ocmtmet,  and  that  other 
portions  of  the  year's  pack  were  sold  as  that 
grade  without  complaint  by  the  purchasers,  was 
not  admissible  to  show  that  the  gooda  delivered 
nnder  the  contract  were  of  the  required  grade. 

[Ed.  Note.— ror  other  caaes,  Sales,  Cent. 
Dig.  S  480;  Dec  Dig.  S  181.*] 

8.  Sales  <i  174*)— PEBroKUAnoE— Excxtse  roB 

NORPBBFOBICANOE. 

Where  a  ocmtract  for  goods  to  be  delivered 
at  SQcceasive  periods  provides  for  payment  at 
stated  times  after  such  deliveries,  if  payment 
for  goods  delivered  is  refused,  the  contract  is 
breached,  and  future  deliveries  need  not  be 
made,  so  that.  In  an  action  to  recover  the  price 
of  goods  delivered,  the  boyer  cannot  recoup 
damages  for  failure  to  make  future  deliveriea. 

[Ed.  Note.— For  other  casea,  see  Sales,  Gent. 
Dig.  I  434 ;  Dec.  Dig.  {  174.*] 

9.  Trial  (|  2S8*)— Instbttction8— Rbqttests 
— SurnciEHOT. 

In  an  action  for  the  contract  price  of  can- 
ned goods,  where  an  essential  element  of  the 
contract  price  was  an  allowance  for  labels  fur- 
nished by  the  buyer,  a  prayer  for  an  instruc- 
tion  which,  in  stating  plaintiff's  right  to  recover, 
referred  to  the  contract  price  contemplated  the 
proper  allowance  for  the  labela. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  r  m ;  Dec  Dig.  S  258.*} 
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10.  Appeal  and  Ebbob  (|  1068*)— Habicless. 
Ebbob— Ebbohbous  Ohabob  Cubed  bt  Veb- 

DICT. 

An  error  in  a  cbarge  stating  plaintilTa 
right  to  recover  the  contract  price  of  canned 

?oods  in  not  providing  for  an  allowance  to  de- 
endant  for  labels  furnished,  as  provided  by  the 
contract,  was  cnredt  where  tiie  verdict  provided 
for  the  allowance. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Gent.  Dig.  S  4228;  Dea  Dig.  |  106&*] 

11.  Appeal  and  Ebbob  (I  lOre*)  — Bbbob 
Waived  m  ApraxATE  Court— Faxlubb  to 
Abgue. 

Alleged  errors  in  rejecting  prayers  whldi 
are  not  argued  orally  or  in  the  brief  are  presum- 
ed to  be  abandoned  In  the  appellate  court. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4256 ;  Dec.  Dig.  |  1078.*] 

Appeal  from  Circuit  Court,  Dorchester 
County;  Henry  Lloyd,  Judge. 

Action  by  P.  W.  Moore  &  Son  against 
Cliarles  Webster.  Judgment  for  plaintiff, 
and  defendant  appeals.  Beversed  and  new 
trial  awarded. 

The  following  prayers  of  plalntlft  were 
granted: 

If  the  Jury  believe  from  the  evidence 
that  the  three  car  loads  of  tomatoes,  or  1,000 
cases,  admitted  to  have  been  delivered  to  the 
defendant  by  the  plalntlCFa  on  the  2d,  8th, 
and  23d  days  of  October,  1906,  were  No.  3 
standard  tomatoes,  and  were  of  the  kind  and 
quality  of  the  samples  submitted  to  the  de- 
fendant on  the  8th  day  of  September,  1906, 
and  approved  by  him,  then  In  that  case  the 
plaintiffs  are  entitled  In  this  cause  to  recover 
for  the  last  car  load  of  tomatoes,  or  500 
cases  containing  1.000  dozen  cans,  delivered 
as  aforesaid  to  the  defendant  on  the  23d  day 
of  October,  1906,  at  the  rate  of  77%  cents 
per  dozen,  with  Interest  If  any,  as  the  jury 
may  allow,  and  also  to  recover  for  the  one 
case  of  sample  tomatoes  admitted  to  have 
been  procured  by  the  defoidant  or  his  agent, 
and  which  was  sent  by  the  said  Webster  or 
bin  agent  to  a  firm  of  New  Tork,  as  shown  by 
the  evidence,  at  whatever  price  the  said  case 
may  be  found  to  be  worth  at  tbe  time  of  their 
said  delivery  to  the  said  Webster  or  to  bis 
said  agent" 

"aO)  If  they  shall  find  from  tbe  evidence 
tliat  tbe  tomatoes  sold  and  delivered  by  the 
plalnflfEB  to  tbe  defendant.  If  they  find  such 
sale  and  delivery,  ^rere  not  No.  8  standard 
tomatoes,  and  were  not  of  the  kind  and  quali- 
ty of  the  samples  submitted  to  the  defendant 
of  September  8,  1906,  and  approved  by  blm. 
and  should  further  find  that  the  defendant 
received  the  1,000  (nses  of  tomatoes  shown 
by  tbe  evidence,  and  admitted,  to  have  been 
shipped  to  Pittsburgh,  Pa.,  and  COO  cases 
shipped  to  Philadelphia,  Pa.,  and  subsequent- 
ly sold  by  them,  and  received  tbe  money 
ther^or,  and  paid  for  1,000  of  said  cases,  but 
failed  to  pay  for  the  other  500  cases,  then  tbe 
plaintiffs  are  entitled  to  recover  the  value  of 
said  500  cases  of  tomatoes  at  the  contract 
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price,  less  any  damage,  if  any,  that  tb^  may 
And  the  defendant  to  have  suBtained  by  rea- 
son of  the  Bald  1,600  cases  of  tomatoes  not 
having  been  No.  8  standard  tomatoes  of  the 
kind  and  quality  of  the  tomato^  snbmitted, 
as  aforesaid,  on  September  8, 1906." 

Hie  following  prayers  of  deftodant  were 
granted: 

"(6)  The  jury  are  Instructed  that.  If  they 
find  that  the  plaintiffs  received  the  labels, 
referred  to  In  evidence,  on  or  about  the  20th 
day  of  September,  1906,  and  that  the  plain- 
tiffs made  the  shipments  of  tomatoes  on  the 
2d.  8th,  and  23d  of  October,  1906,  upon  the 
orders  of  the  defendant,  as  testified  to  In  the 
evidence,  then  the  plaintiffs  thereby  waived 
all  provisions  of  the  ctmtract  or  agreement  of- 
fered in  evidence  as  to  the  time  of  the  ship- 
ment of  labels." 

.  "(Si  It  the  jnry  shall  find  from  the  evi- 
dence that  the  1.000  cases  tomatoes  ship- 
ped to  Fittsbni^  by  tiie  plaintiffs,  as  testi- 
fied to  in  evidence  (if  th^  sliall  find  the 
same),  were  not  of  the  kind  and  quality  of 
the  samples  submitted  to  the  defendant  on 
the  8th  day  of  September  and  approved  by 
blm,  as  testified  to  in  evidence,  if  the  Jnry 
shall  find  the  same,  but  were  of  a  grade  and 
quality  inferior  to  said  samples,  and  were 
not  of  the  grade  known  in  the  canned  goods 
trade  as  'No.  8  standards,*  but  were  of  a 
grade  and  quality  Inferior  to  what  Is  known 
in  the  canxwd  goods  trade  as  *No.  8  stand- 
ards,' then  the  jury  shall  deduct,  from  any 
amount  they  mi^  find  tlte  plaintUb  are  en- 
titled to,  the  difterence  between  what  1,000 
cases  of  No.  8  standards  canned  tomatoes  of 
the  grade  and  quality  of  said  samples  would 
have  tteen  worth  at  Pittsburgh,  and  what 
they  shall  fihd  the  1.000  cases  mentioned  In 
evidence  as  having  been  actually  shipped 
from  Cambridge  to  Plthihurgh  were  worth  in 
Pittsburgh  on  their  arrival  at  Pittsburgh; 
and.  If  the  jury  shall  also  find  that  the  SOO 
cases  of  tomatoes  shipped  to  Philadelphia  by 
the  plaintiffs,  as  testified  to  in  evidence  (If 
the  jury  shall  find  the  same),  were  not  of  the 
kind  and  quality  of  said  samples,  but  were  of 
a  grade  and  quality  inferior  to  same,  and  not 
of  the  grade  known  in  the  canned  goods 
trade  as  'No.  3  standards,'  but  were  of  a 
grade  and  quality  Inferior  to  same,  then  the 
jury  shall  also  deduct,  from  any  amount  they 
may  find  the  plaintiffs  are  entitled  to,  the  dif- 
ference between  what  500  cases  of  No.  3 
standard  canned  tomatoes  of  the  grade  and 
quality  of  said  samples  would  have  been 
worth  at  Philadelphia,  and  what  tbey  find 
the  500  cases  mentioned  in  the  evidence  as 
having  been  actually  shipped  from  Cam- 
bridge to  Philadelphia  were  worth  In  Phila- 
delphia on  their  arrival  at  Philadelphia." 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  WORTH 
INGTON,  THOMAS,  and  HBNBX,  JJ. 

Fred.  H.  Fletcher,  for  app^anb  BmenKm 
01  Harrington,  for  appellee. 


PBABGB,  J.  Tbia  Is  an  action  of  assump- 
sit by  the  appellees  to  recover  for  600  cases 
of  canned  tomatoes  sold  and  delivered  to 
the  appellant   Both  parties  are  packers  of 
canned  goods  residing  In  Dorchester  county, 
Md.,  the  plaintiffs  at  Cambridge,  and  the  de- 
fendant at  East  Newmarket   The  memoran- 
dum of  the  contract  executed  in  duplicate, 
la  as  follows :  "Bought  of  Mess.  P.  W.  Moore 
&  Son,  Cambridge,  Md.   For  account  of  Mr. 
Chas.  Webster,  East  Newmarket  Md.  2000 
c/s  No.  3  Standard  Tomatoes  at  77H^  pw 
dozen  f.  o.  b.  Cambridge^  Md.  Cash  less  1^% 
In  ten  days  from  prompt  shipment  Bnym 
labels  to  be  jrat  on  free  with  an  allowance  of 
90^  per  M.    Subject  to  approval  of  samples 
submitted  on  Sept  8,  1906.  Prompt  shipment 
of  labels.    DnpUcste.    Accepted  this  Sth 
day  of  September  1006.  Chas.  Webster,  Buy- 
et.  iAcepted  this  Sth  day  of  September  1906. 
F.  W.  Moore  ft  Son,  Seller."  The  sale  was 
made  through  Edgar  B.  Simmcms,  a  canned 
goods  broker,  of  Cambridge.   The  samples 
mentioned  In  this  contract  were  duly  sub- 
mitted, and  were  approved  on  Tuesday  fol- 
lowing the  Sth  of  September.    Some  days 
later,  one  case  of  21  dozen  otns  No.  8  stan- 
dard tomatoes  were  gfittea  by  Stnunona  from 
the  plainUftb.  to  be  used  as  8aiiy>leB  by  de- 
fendant in  a  contemplated  sale  by  him  to 
Austin  Nichols  ft  Go.  of  New  Tork,  but  tt 
does  not  appear  tiiat  the  plalntifb  knew  to 
whom  these  samples  were  to  be  sent  On 
Sevtember  14th  the  plalntllb  rec^ved  a  let 
ter  of  Chat  date,  pnrporttns  to  be  signed  by 
'  Simmons,  but  wrlttoi  and  si^ed  In  his  ab- 
sence, and  without  bis  knowledge,  by  a  clerk 
I     his  4^ce,  Bfl^ng :  **I  am  in  receipt  of  a 
.letter  to-day  from  Mr.  Chas.  Webster,  say- 
I  lug  the  samples  yon  sent  him  were  not  ap- 
I  proved,  as  they  were  watery  and  juicy,  and 
requested  me  to  see  yon  and  get  yon  to 
send  him  more  samples.  So  please  send  him 
'  another  lot  of  samples  at  your  earliest  ctm- 
I  venlence,  and  oblige,  Yours  truly."  Between 
I  September  Sth  and  14th  the  price  of  canned 
I  tomatoes  bad  materially  advanced.    On  Sep- 
i  tember  15th  the  plaintiffs  wrote  Simmons : 
i  "Yours  of  14th  Inst  received,  saying  that 
I  Chas.  Webster  did  not  approve  the  samples 
I  sent  him ;   that  they  were  too  juicy ;  and 
,  as  the  contract  claimed  approval  of  samples, 
I  and  prompt  delivery  of  labels  which  have  not 
.  yet  arrived,  we  therefore  deem  the  contract 
I  broken,  and  the  aforesaid  instrument  is  null 
'  and  void.  P.  W.  Moore  ft  Son."  On  S^tem- 
I  ber  18th  Webster  and  Simmons  went  together 
<  to  see  plaintiff  about  the  performance  of  the 
I  contract,  and  Webster  told  them  he  had  not 
1  rejected  the  tomatoes,  and  Insisted  on  their 
.  delivery;    that  Austin  Nichols  ft  Co..  to 
I  whom  the  last  samples  had  been  sent  had 
nothing  to  do  with  the  contract  In  question; 
I  that  he  (Webster)  was  the  purchaser,  and 
j  was  perfectly  satisfied  with  the  tomatoes; 
j  that  he  then  proposed  the  tomatoes  should  be 
{ delivered  in  car  lots— -900  case  lota-^  o.  Ii. 
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Cambridge,  payment  for  each  car  to  be  made 
on  receipt  of  bill  of  lading  (thnt  modlfylnc 
the  terms  of  the  memorandum  of  sale).  The 
plalntUBB  did  not  then  agree  to  this  prc^osaU 
but  did  so  agree  on  the  following  day,  and 
BO  notified  Webster  phone,  and  that  the 
memorandum  of  September  Stb  was  to  be  the 
guide  as  to  kind  and  qualltar  of  goods.  Two 
car  loads  of  500  cases  each  were  accordingly 
shipped  on  October  2d  and  8th,  respectively, 
and  payment  therefor  was  made  (m  receipt 
Of  bill  of  lading.  A  third  car  load  was  shli^- 
ped  <m  October  23d,  and  bill  of  lading  mailed 
to  Webster,  who  refused  to  pay  the  contract 
price  therefor,  because  he  dalmed  to  hare 
dlscorered,  since  jmylng  for  the  two  car 
loads,  that  neither  these  nor  the  third  car 
were  of  the  contract  quality,  whereupon  Qw 
plaintUts  refused  to  deliver  the  ft>nrth  car, 
though  Webster  demanded  dellvny  thereof, 
^nie  present  suit  Is  for  the  contract  price 
of  the  third  car,  and  for  the  last-mentioned 
case  of  samples.  Webster  dainis  to  recoup 
against  the  price  of  the  third  car  the  dam- 
ages zesultlng  from  the  alleged  Inferiority 
of  all  three  cars,  and  from  the  nondeltvery 
of  the  fourth  car.  The  narr.  contains  only  the 
cranmcm  counts  and  the  pleas  are  the  usual 
general  issue  pleas.  The  verdict  and  Judg- 
ment being  for  the  plaintiffs  for  the  contract 
price  of  the  third  car  load,  and  for  the  value 
of  the  last  case  of  samites,  the  defendant 
has  appealed.  Sixteen  exceptltms  were  tak- 
en, 16  to  rulings  upon  evidence,  and  1  to  the 
mling  on  the  prayers. 

The  first  exception  was  to  Uie  admission 
of  the  letter  of  EUnunons  ot  September  14th. 
above  quoted,  In  connectlcm  wilh  the  offer 
to  show  that  Slmnums  was  defendant's  agent 
Simmons  himself  testified  that  he  represent- 
ed both  parties  as  bn^er,  though  his  broter- 
age  was  paid  1^  the  plaintiff,  in  accordance 
with  the  custtnn  in  sw^  transactions.  The 
manifest  purpose  of  the  introduction  of  this 
letter  by  the  ^alntlff  was  to  lead  the  Jury 
to  beUeve^  as  the  plaintiff  may  have  be- 
lieved, that  Webster  had  rejected  the  samples 
submitted  September  Sth  as  the  standard 
for  the  2,000  cases  then  purchased,  and  thus 
to  Justus  the  plaintiffs  in  their  attempted 
canc^atlon  of  that  contract  Standing 
alon^  and  nneiplalned.  It  certainly  tended 
to  support  the  plalntUf  s  view,  and  we  per- 
ceive no  error  in  Its  admission. 

After  Perry  W.  Hoore,  one  of  the  plaintiffs, 
bad  given  his  version  of  the  transaction  on 
examination  in  chief,  bis  oounsd  then  asked 
him.  **What  does  Mr.  Webster  owe  you?" 
to  wbidi  question  the  defendant  objected, 
but  the  court  overruled  the  objection,  and 
after  exce|>tlon  taken  by  defendant  the  wit- 
ness answered,  '^e  owes  us  for  BOl  cases  of 
tomatoes  at  77)6  cents  per  dosen."  This  con- 
stitutes the  second  exertion ;  the  ground  be- 
ing that  the  purpose  of  the  question,  and  the 
result  of  the  answer  permitted,  was  to  oiable 
tbe  witness  to  give  his  oplnim  and  decision 
npon  the  precise  question  which  was  for  the 


determlDattou  of  the  Jury,  from  a  considera- 
tion of  all  the  facts  and  drcomstances  In  the 
case.  If  such  was  the  purpose  and  effect  of 
the  question  snd  ansmr,  the  ruling  would 
be  erroneous,  as  was  held  in  Belt  R.  B.  Co. 
V.  Sattler,  100  Hd.  88S.  09  Atl.  654,  and  In 
Western  U.  Tel.  Go.  v.  Ring,  102  Md.  681,  62 
AtL  SDL  But  we  do  not  think  such  was  ei- 
ther the  imrpose  or  effect  of  the  answer  elicit- 
ed. There  was  no  dispute-  here  that  SOI 
cases  of  tomatoes  had  been  sold  at.  77%  cento 
per  dosen,  had  been  delivered,  and  had  not 
berai  paid  for  in  whole  or  in  part  The  only 
open  questltm  under  the  pleading  and  evi- 
dence for  the  determlnatton  of  the  Jury  was 
what  abatement  if  any,  the  defendant  was 
entiUed  to  from  the  contract  price  of  these 
000  cases,  by  reason  of  the  alleged  Inferiori- 
ty of  the  1,600  cases  delivered,  and  the  non- 
delivery of  the  remaining  000  cases.  The 
question,  we  think,  was  equivalent  to  ask- 
ing what  the  plaintiff  claimed  to  have  been 
deilvwed,  and  not  paid  for»  and  the  answer 
given  would  have  been  strlctiy  appropriate 
and  reffponslve  to  sndi  a  question.  Viewed 
In  that  light  tUs  exc^)tlon  hears  no  analogy 
to  those  in  the  two  cases  relied  on  and  dted 
above,  and  Is  not  within  the  reastm  oa  which 
they  were  decided.  It  would  be  a  narrow 
and  arbitrary  constimcttw  of  that  questt<ui 
and  answer  to  hold  that  there  was  reversible 
error  In  toelr  admission. 

The  third  and  fifth  exceptions  raised  but 
one  question.  In  the  tiilrd  Simmons  was  ask- 
ed "What  was  the  value  at  Cambridge  of  No. 
S  standard  tomatoes,  f.  o.  b.  cars  on  Septem- 
ber 8,  19067'  tor  the  purpose  of  showing 
that  the  cmtract  price  was  the  full  market 
prlc&  The  plaintiff  objected,  hut  conced- 
ed that  the  contract  price  was  the  fiill  mar- 
ket price  that  day,  and  tiie  court  sustained 
the  objection.  In  the  fifth  aceptlon  while 
the  depotftlfm  of  a  Mr.  Jessap,  taken  under 
a  commission,  was  being  read,  the  following 
question  was  read:  "What  was  tike  value  ot 
8  lb.  standard  tomatoes  at  Cambridge  tab. 
September  8,  1906?"  The  answer  in  the 
deposition  was  "seventy-five  cents."  The 
plaintiff  objected  to  the  question,  though  the 
defendant  stated  he  expected  to  show  by  the 
ansvrer  that  be  had  agreed  to  i^ve  a  price 
equal  to  the  market  price  of  that  day,  and 
the  court  sustained  the  objection  m  the 
ground  that  the  mattra  thus  proposed  to  be 
proved  had  already  been  conceded  when  the 
mllng  on  the  third  ennptlon  was  made.  U;^ 
on  principle  it  would  seem  that  there  ought 
not  to  be  laid  down  a  hard  and  fast  rule 
compelltog  a  party,  against  his  will,  to  accept 
his  adversary's  concession  of  a  bare  toct 
sought  to  be  proved  In  lieu  of  the  evidence 
by  which  the  fact  Is  proposed  to  be  estob- 
llBbed.  There  are,  no  doubt  cases  in  whldi 
no  actual  Injustice  would  be  worked  by  such 
a  rule,  but  there  are  others  in  which  the 
strength  of  a  prop<ment*s  case  would  be 
greatly  weakened  by  its  application.  The 
appellant  has  cited  tour  cases  In  siqiport  of 
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these  exceptlona,  all  from  the  Michigan  Court, 
vis.,  John  Hancock  Co.  t.  Moore,  84  Mich. 
41.  Kimball  Go.  t.  Yroman,  85  Mich.  810,  24 
Am.  Rep.  558,  De  Camp  t,  Scofleld,  76  Mich. 
449^  42  N.  W.  902,  and  Banmler  t.  Antlan. 
79  MldL  509,  44  M.  W.  989.  In  the  first  and 
second  of  these  cases  the  concession  wonid 
liare  operated  to  exdnde  record  of  documoi- 
tary  evidence.  In  the  third  it  -was  held  that 
the  conceding  of  a  Talnable  con^eration  for 
a  written  ^tromlse  cannot  deprive  the  prom- 
isor of  the  right  to  prove  what  the  consider- 
ation was;  and  In  the  fourth  it  was  htild  that, 
though  the  d^radant  offered  to  admit  that 
the  plaintlfl  was  kept  out  of  possession  of 
certain  premises  by  him,  plaintiff  was  en- 
titled to  give  evidence  of  the  fact  and  of  the 
attending  circumstances,  the  court  in  that 
case  using  tbia  «nphatic  language:  *^he 
right  of  a  plaintiff  to  present  his  proof  to  the 
jury  in  his  own  way,  subject  to  the  mtea 
of  evidence,  is  a  substantial  and  important 
one,  d  whldi  he  cannot  be  deprived  by  the 
proffered  admission  of  tlie  defendant"  It 
this  is  the  plaintUTs  right,  It  is  equally  ttie 
defendanfa  right— the  rule  must  he  awli- 
cabte  to  both  parties  alik&  We  have  not  bem 
refared  to  any  other  derisions  in  point,  and 
we  have  discovered  none,  nor  have  we  found 
any  conslderattaa  of  this  question  in  the 
text-books  or  encyclopedias.  The  ucluded 
answer  showed  that  the  contract  price  was 
2%  cents  above  the  market  price  of  that  day, 
and  thus  ninstrmteB  tiie  obvious  difference 
In  effect  in  some  cases  between  a  naked 
conceedfm  of  a  fkct  and  ttie  production  of  the 
evidence  by  which  the  fact  is  proposed  to 
be  established.  We  have  not  had  pointed 
out  to  us  any  qpedflc  InJu^  worked  to  the 
defendant  In  tills  case^  by  the  ruling  com- 
plained of;  and,  in  the  absence  of  injury, 
the  errw  cannot  be  beld  rerosible,  but  we 
cannot  give  our  sanction  to  the  laying  down 
of  a  general  rule  which  would  derive  a 
party  of  his  right  to  produce  to  the  jury.  In 
his  own  time  and  way,  the  evidence  upon 
which,  he  relies,  and  whidi  Is  legally  ad- 
ml^ble  for  tiiat  purpose. 

The  seventh,  eighth,  tenth,  eleventii,  thir- 
teenth, fourteenth,  and  fifteenth  exceptions 
may  be  considered  togetiier.  lliey  all  re- 
late to  the  admission  of  testimony  by  which 
the  plfUntiff  soi^t  to  show  that  the  1,000 
cases  delivered  were  Mo.  8  standard  t(nnatoes 
sudi  as  the  contract  specified.  In  the  sev- 
ienth  one  itf  the  plaintiffs  was  adced  to  state 
*'how  they  packed  their  tomatoes  In  1906, 
and  the  grade  and  quality  of  the  whole  pack 
for  that  year."  The  answer  -was  that  the 
whole  pack  was  by  hand,  by  girls,  who 
weighed  34  ounces  of  tomatoes  In  each  can, 
that  witness  personally  supervised  this  pack- 
ing, and  that  each  day's  pack  was  examined 
as  packed,  and  that  all  were  standards  No. 
8  of  fair  qnallly,  except  the  last  day's  pack, 
whbdi  were  kept  in  a  separate  house,  and 
none  of  which  were  delivered  to  the  defend- 
ant   Tbe  eighth  exception  relates  to  400 


cases  labeled  with  d^endanfs  labds,  and 
designed  for  delivery  to  him  as  part  of  the 
fourth  car  load,  not  delivered  because  of  his 
refusal  to  pay  for  the  third  car  load.  Tbe 
same  witness  (Moore)  was  allowed  to  state 
that  tiiese  400  cases  were  packed  tor  W^ 
ster,  and  token  from  the  same  pile  from 
which  the  tiiree  car  loads  were  tekra.  In  the 
tmth  exertion  the  same  witoeas,  after  stat- 
ing that  he  had  2,600  cases  on  hand  at  the 
end  of  the  packing  season  and  that  Wm.  E. 
Heam  examined  samples  from  these,  includ- 
ing the  400  cases  above  moitioned,  was  al- 
lowed to  stete  that  some  of  tbe  samples  ex- 
amined by  Heam  were  from  the  same  lot 
from  which  the  1,500  cases  delivered  to  tiie 
defendant  were  taken,  tills  answer  being  al- 
lowed upon  condition  that  it  diouKl  be  fol- 
lowed up  by  Heam's  own  testimony  vpim 
that  point.  In  the  derraith  exoqition  tbe 
same  witness  waa  allowed  to  say  that  the 
quality  of  the  samites  examined  by  Heam 
woe  all  fair  standards.  In  the  titlrteenth  ex- 
ception Heam  was  allowed  to  eonflrm 
Moore's  statement  In  the  ^votitb.  In  tiie 
fonrteoith  exception,  during  tiie  readli^  of 
tite  deposition  of  Thos.  J.  BuAe,  a  canner 
of  Dulutb,  It  appeared  ttiat  be  was  the  vice 
president  and  buyer  for  a  canidng  company 
of  that  city,  and  bought  from  the  plaintiff 
In  July,  1907,  500  cases  of  Sprln^eld  brand 
canned  tomatoes,  and  waa  allowed  to  stete 
that  he  found  them  "satisfactory."  And  in 
the  fifteenth  «c^Uon  he  was  allowed  to 
say  tbese  tomatoes  were  good  quality  of 
standards,  thus  exiflainixv  what  was  meant 
by  tiie  term  "satisfactory."  It  Is  plain  that 
the  purpose  of  this  testimony  was  to  show 
that  the  1,500  cases  delivered  were  of  tiie 
character  and  quality  required  by  tbe  con- 
tract The  (rtijection  made  to  all  this  tes- 
timony is  that  tiie  issue  in  the  case  was  tbe 
quali^  and  character  of  the  1,500  cases  de- 
livered, and  that  this  could  not  be  esteb- 
lished  either  by  evidence  as  to  the  metliod  pur- 
sued in  the  packing  of  that  year,  or  imly  eri- 
dence  as  to  the  quality  of  any  other  part  of 
the  pack  of  that  year,  but  after  a  cartful 
conalderation  of  this  objection,  we  do  not 
think  It  should  be  sustained.  It  was  not 
In  the  power  of  the  plaintiffs  to  produce 
the  tomatoes  delivered  to  the  defendant,  and 
the  evidence  tb^  offered  was  the  best  evi- 
dence obtainable  Ames  v.  Qulmby,  106  C. 
S.  342,  1  Sup.  Gt  110,  27  Bd.  IOOl  If 
they  were  not  permitted  to  introduce  that 
evidence,  their  moutiis  w«e  sealed,  enept  to 
affirm  merely  that  the  goods  con^tlied  with 
the  contract  Surely  evidence  that  the  plain- 
tiffs packed  but  one  grade  and  quality  of 
goods  that  year,  and  this  des^ated  No.  3 
standard,  that  tiie  work  was  Ame  by  compe- 
tent and  careful  employte,  and  undsr  con^ 
stant  and  careful  supervision,  and  tbat  a 
dlslnter^ted  and  competent  person  examined 
samples  from  all  the  2,600  cases  packed,  to 
addition  to  the  1,600  cases  sold  the  defmd- 
ant  and  pronounced  them  all  to  be  good  No. 
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5  standards,  afforded  some  reasonable  ground 
for  the  belief  that  they  were  all  of  the  same 
grade  and  quality,  and  constituted  informa- 
tion which  ongbt  not  to  have  been  withheld 
from  the  Jury,  and  In  our  opinion  there  was 
no  error  ia  these  rulings. 

The  fourth  and  sixth  exceptions  were  tak- 
en to  the  exclusion  of  the  following  letter 
offered  In  evidence  by  the  defendant:  "East 
Newmarket.  Md.  9/13-1906.  Mr.  E.  B. 
Simmons,  Cambridge  Md.— Dear  Sir:  I  in- 
close a  letter  received  to-day  from  Austin 
Nichols  ft  Co.  concerning  those  samples 
sent  by  P.  W.  Moore.  Surely  those  samples 
could  not  hare  been  like  those  cut  in  your 
office.  I  regret  that  Austin  Nichols  &  Co. 
should  fsU  to  approve  these  samples,  as  It 
may  cause  some  delay  In  getting  them  out. 
However,  if  Mr.  Moore  will  send  me  another 
case  of  samples,  I  will  see  what  I  can  do  In 
other  directions.  Yours  truly,  Chas.  Web- 
ster." It  Is  apparent  that  this  letter  la  the 
same  referred  to  by  Simmons  in  his  letter 
of  September  14th,  which  had  been  previous- 
ly admitted,  and  It  at  least  tends  to  prove, 
if  It  does  not  conclusively  prove,  that  the 
samples  referred  to  Id  the  letter  of  the  14th 
Inst,  were  not  those  sent  with  the  contract 
In  suit,  but  were  those  subsequently  fur- 
nished and  sent  to  Austin  Nichols  &  Co.,  not 
being  connected  in  any  way  with  this  con- 
tract, me  letter  of  the  14th,  written  by  a 
clerk  of  Simmons,  without  his  knowledge  or 
that  of  Webster,  unexplained  1^  this  letter, 
tended  to  show  an  attempt  by  Webster  to 
reject  samples  he  had  already  approved  as 
the  basis  of  this  contract,  and  It  was  of- 
taeA  with  that  purpose.  In  order  to  Justify 
the  plalntlfRi  in  their  proposed  cancellation 
of  tbe  contract  of  the  8th  Inst  Simmons 
acted  as  agent  for  both  parties  in  that  trans- 
action, and  fairness  requires  that  this  letter 
of  Webster  to  him,  as  such  agent,  should  be 
admitted  in  explanation  of  Simmons*  letter 
of  tbe  14tb  Inst  Hie  principle  which  so  re- 
quires was  aiiplied  in  Roe  v.  Day.  7  Car.  & 
Payne,  706,  and  in  Watson  v.  Moore,  7  Car. 

6  Klrwan,  627,  cited  In  note  to  Greenleaf 
on  Evidence,  vol.  1,  fi  201.  In  the  latter  case, 
a  letter  from  defendant's  attorney  purport- 
ing M  be  an  answer  to  a  letter  to  him  from 
plaintiff's  attorney,  previously  admitted,  was 
objected  to  by  the  plaintiff,  but  was  admitted 
by  Chief  Baron  Pollock,  who  said:  "If  you 
do  not  like  to  put  in  the  letter  of  Messrs. 
Franknm  and  Bartlett  to  which  this  Is  an 
answer,  yon  should  not  give  this  letter  in 
evidence.  Ton  should  either  pat  In  both  the 
letters  or  neither."  We  think  there  was  er- 
ror in  these  rulings.  Tbe  appellees  contend 
that,  If  admitted,  It  could  not  have  affected 
the  issues  on  any  point,  and  was  therefore 
not  reversible  error.  But  that  ruling  left 
the  defendant  under  the  imputation  of  bad 
faith  in  attempting  to  revoke  his  previous 
ai^roval  of  the  samples  of  the  8th  Inst.,  and 
it  Is  Impossible  to  determine  how  far  tbla 
Impafcatlon  may  have  affected  the  Jury  in 


their  consideration  of  the  defendant's  good 
faith  In  his  subsequent  assertion  that  tbe 
three  car  loads  delivered  were  inferior  In 
quality  to  the  samples  by  which  they  were 
sold. 

The  ninth  and  twelfth  exceptions  may  be 
considered  together.  In  the  ninth  Perry  W. 
Moore  was  allowed  to  state  that  the  400 
cases  labeled  for  Webster,  but  not  delivered 
beqause  be  failed  to  pay  for  the  third  car, 
were  aubsequently  sold  to  parties  In  Min- 
nesota "as  standard  No.  8  tomatoes,  and 
were  accepted  by  them  as  such."  In  the 
twelfth  the  same  witness  was  allowed  to 
state  that  in  addition  to  the  1,000  cases  de- 
livered to  tbe  defendant,  he  packed  that 
year  2,600  other  cases,  and  bad  sold  all  these 
"for  No.  3  standards,  and  at  No.  3  standard 
prices,"  without  complaint  as  to  any.  The 
Issue  Involved  in  these  exceptions  was  the 
quality  and  grade  of  the  1.500*  cases  deliver- 
ed to  Webster,  and  tills  could  not  be  estab- 
lished by  proof  that  any  other  part  of  their 
pack  was  sold  and  delivered  as  standards, 
even  though  without  complaint  by  the  pur- 
chaser. Selling  an  article  as  of  certain 
grade  and  quality  is  far  from  proof  that  It 
actually  was  of  such  grade  and  quality,  and 
the  evidence  in  this  case  shows  that  subse- 
quent to  Webster's  purchase  the  market  price 
of  canned  goods  advanced  largely,  and  so 
r^alned  for  a  considerable  period,  a  clr- 
cumstanoe  which  always  goes  far  to  remove 
slight  objections  to  defects,  and  to  reconcile 
purchasers  to  contracts  which  they  might 
otherwise  seek  to  repudiate.  We  think  un- 
der the  seventh,  eighth,  tenth,  eleventh,  thir- 
teenth, fourteenth  and  fifteenth  exceptions, 
the  plaintiffs  were  allowed  full  latitude  as 
to  the  proof  of  the  quality  and  grade  of  the 
goods  d^Hlvered  to  the  defendant,  and  that 
there  was  error  in  the  ruling  on  the  ninth 
and  twelfth  exceptions. 

This  brings  us  to  tbe  rulings  on  the 
prayers.  Only  the  sixth  and  tenth  prayers 
of  the  plaintiffs,  and  the  sixth  and  eighth 
prayers  of  the  defendant,  were  granted,  and 
by  these  we  tbink  tbe  case  was  fairly  and 
fully  submitted  to  the  Jury.  Tbe  defendant's 
sixth  prayer  Is  not  important  but  the  grant- 
ed prayers  will  be  set  out  by  the  report- 
er. The  defendant  objects  to  the  plaintiff's 
granted  prayers  on  two  grounds:  First  that 
they  ignore  the  right  claimed  by  the  defend- 
ant to  recoup  for  damages  growing  out  of 
the  plaintiff's  failure  and  refusal  to  deliver 
the  fourth  car  of  tomatoes,  after  defendant's 
refusal  to  pay  for  the  third  car  delivered; 
and,  second,  because  he  alleges  that  tbese 
two  prayers  do  not  direct  or  pwmlt  any  al- 
lowance for  the  12,000  labels  used  in  the 
third  car.  The  first  objection  Is  disposed  of 
by  the  case  of  Baltimore  Olty  v.  Schaub,  96 
Md.  535,  54  Atl.  106,  and  McQrath  v.  Geg- 
ner,  77  Md.  331,  26  Atl.  502,  39  Am.  St.  Rep. 
415.  Hieee  cases  determine  that,  where  a 
contract  for  the  sale  of  goods  to  be  deliver- 
ed at  successive  po-lods,  provides  for  pay- 
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ment  at  stated  times  after  such  deliveries, 
then  If  payment  for  goods  delivered  is  re- 
fused, aucL  refusal  Is  a  breach  of  contract 
which  justifies  the  seller  In  refusing  to  make 
further  deliveries,  and  in  an  action  by  blm 
to  recover  the  price  of  goods  delivered,  the 
buyer  Is  not  entitled  to  recoup  damages  for 
failure  to  make  further  deliveries.  The  sec- 
ond objection  we  do  not  think  should  pre- 
vail. The  tenth  prayer,  properly  viewed  and 
interpreted,  contemplates  the  proper  allow- 
ance for  labels.  It  refers  to  the  contract 
price,  and  the  essential  element  of  the  con- 
tract price  is  the  allowance  provided  by  the 
contract  for  the  labels.  The  sixth  prayer  is 
defective  In  neither  expressly  providing  for 
this  allowance,  nor  In  Impliedly  so  providiog, 
by  reference  to  the  contract,  and  If  the  ver- 
dict did  not  cure  this  defect.  It  would  be 
ground  for  reversal  If  that  was  the  only 
granted  prayer.  But  it  will  be  seen,  on  ref- 
erence to  the  verdict  and  an  examination  of 
the  calculation  by  which  It  was  reached,  the 
allowance  for  labels  was  made  by  the  Jury. 
Their  verdict  was  rendered  NoTember  15, 
1S07,  for  the  sum  of  $818.22.  It  was  reach- 
ed in  this  way: 

1,000  down  cana  at  17%  cents  per  dozca  I77E. 

1  csM  samples  I  dozen  cans  at  TIM  cents  per 
doien    USS 


Credit  allowa&M  lor  12,000  labels  oa  U,000 
cans  


1776.66 
10.80 


I76S.7B 

The  contract  provided  for  an  allowance  of 
ten  dsTS  tor  cash  parment  Tbe  third  car 
vaa  eblpped  October  23,  1MB,  so  tbat  Inter- 
est stwiiUl  beita  on  Novomber  S,  IMM.  In- 
terest on  970B.7S  tnaa  November  S,  1M6,  to 
date  of  verdict  November  16, 1M7   4T.ff 


—which  l8  the  exact  amonnt  of  the  verdict 
rendered. 

This  demonstrates  that  the  Jury  were  not 
misled,  either  Iqr  the  omission  of  any  refer^ 
ence  in  the  sixth  prayer  to  the  allowance  for 
labels,  or  by  the  obscurity  of  the  reference 
thereto  In  the  tenth  prayer,  and  that  th^ 
did  in  fiict  make  the  proper  allowance 
therefor.  There  was  thus  no  injury  worked 
by  either  of  these  prayers.  Hie  ^aidant's 
sixth  and  eif^th  prayers  which  were  grants 
ed  gave  them  all  the  law  to  which  they  were 
entitled.  The  affiant's  first  prayer  as- 
serted that  there  was  no  legally  sufficient 
evidence  to  show  that  the  terms  of  the  orig- 
inal contract  were  ever  changed,  and  the 
seventh  that  there  was  no  legal^  sofllclent 
evidence  under  the  pleadings  to  oitltle  the 
plaintiff  to  recover.  These  yrere  not  argued, 
either  orally  or  in  the  appellanfa  brief,  and 
were  presumably  abandoned.  In  any  event 
they  were  properly  rejected.  The  remaining 
prayers  of  the  defendant  all  denied  the  plain* 
tUTs  right  of  rescission^  and  were  properly- 
rejected. 


For  the  erron  in  the  ruling  m  Uie  Conrtli* 
sixth,  ninth  and  twelfth  exceptioni»  the  judg- 
ment must  be  reversed. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant above  and  below,  and  new  trial 
awarded. 


HEALEY  V.  8PAULDING. 
(Snpreme  Judicial  Court  of  Mahie.   March  24* 

i9oa) 

1.  ToBTs  (S  18*)— Acts  Doke  in  Rraxjatioit. 

TboQgn  injnriouB  acta  done  in  self-defense 
may  be  juBtlflable,  such  acts  done  for  reUlia- 
tion  are  not  joBtlfiaUe  1^  the  law. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  8  25 ;  Dec  Dig.  i  la*] 

2.  Defersbs— Bbtauatioit. 

If  acts  begun  in  self-defense  are  extended 
to  retaliate  for  injuries  received,  they  become 
nnlawfol. 

3.  ADJonrnio  Lardownbs  Ck  0*)  — Fbncs— 

"NUMANCE." 

One  may  erect  upon  bis  own  land  a  fence 
as  much  higher  than  Bix  feet  as  may  be  neces- 
sary to  protect  himself,  tils  family,  and  his 
profierty  from  annoyances  infflcted  or  tibreaten- 
ed  by  bis  neighbor;  bnt  if  he  boUd  the  fence 
Bti[l  higher  for  the  malicious  purpose  of  annoy- 
iuR  his  neighbor,  In  turn,  snch  extra  height  is 
unlawful  and  a  private  **nnisance"  under  the 
statute  Bev.  St.  c.  ^  i  H 

[Ed.  Note.~For  other  cases,  see  AdJ<^inK 
Landowners,  Gent.  Dig.  fifi  62,  81 ;  Dec  Dig.  i 
G  *  Nuisance.  Cent.  Dig.  |  2. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  e,  pp.  4865-4864;  vol.  8,  p.  77S4.] 

4.  ADJoinino  LAnnowNXBs  d  6*)  — Pbivatb 
"NuisAKOE**— Fence— PoBPOfli  —  Annot- 

AHOS. 

In  determining  whether  such  fence  is  a 
private  nuisance  under  the  statute,  it  is  not  nec- 
essary to  show  that  the  purpose  of  annoyance 
was  the  sole  purpose.  It  is  enough  to  show  that 
it  was  the  dominant  one. 

[Od.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  St  62.  81 ;  Dec.  Dig.  i 
6:«  Nai8a&e^  Cent.  l>ig.  S  2.] 

(Official.) 

On  Motion  from  Superior  Oonr^  Kennebec 

County. 

Action  on  the  case  by  Bessie  A.  Healey 
against  Dexter  H.  Spauldlng.  Verdict  for 
defendant,  and  plaintiff  moves  for  a  new 
trial.  Motion  snatalned,  and  verdict  set 
aside. 

Action  on  the  case  brought  hj  the  plain- 
tiff In  the  superior  oonrt,  Kennebec  connly, 
to  recover  damages  tor  an  alleged  private 
nuisance  maintained  by  Oie  defendant,  con- 
sisting of  a  tight  board  fence,  12  feet  In 
height,  erected  on  land  of  the  defendant  and 
near  the  dividing  line  between  the  jAaintUTa 
lot  and  the  defendant's  lot  The  declara- 
tion In  the  plalntllf  s  writ  is  as  fbllows: 

"In  a  plea  of  tbe  case,  for  tiiat  tbe  plaintiff 
says  Uiat  she  is  the  owner  and  occupant  of 
a  lot  of  land  situate  on  the  westerly  side  of 
Burleigh  street.  In  the  city  of  Waterville,  in 
aald  county  of  Komebec,  upon  which  stands 


•For  other  omss  sea  asms  topic  and  section  MUHBBR  In  Dec  *  Aol  Digs.  1H7  to  datsb  ft  Reporter  Xnteca 
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ber  residence  numbered  28  In  the  numbering 
of  Hie  bnildlngs  on  said  Burleigh  etreet,  and 
bounded  norther^  by  a  lot  of  land  on  waUL 
Bnrielgb  street,  occnpled  by  the  defendant, 
and  upon  whltdi  the  house  occupied  the 
d^endant  as  a  dwelling  now  stands. 

*'And  the  plaintUT  says  that  on  the  80th 
day  of  July.  A.  D.  1906,  the  defendant  ma- 
liciously erected,  and  since  that  date  has 
malldonsly  kept  and  maintained  tipon  said 
lot  occupied  by  Iilm,  for  the  purpose  of  an- 
noying the  plaintiff,  a  tightly  built  fence  or 
structure  In  the  nature  ot  a  fence,  nnnecea- 
sarlly  exceeding  6  feet  In  height,  to  wit,  ot 
the  height  of  12  feet,  from  near  the  front 
of  said  lot  on  Burleigh  street  along  the  line 
or  near  the  line  that  divides  the  lot  of  land 
of  the  plainUff  from  that  occupied  by  the 
defendant,  fbr  the  distance  of  85  feet 

"That  said  fence  or  stmctnie  in  the  nature 
of  a  tmcB  Interfered  with  the  passage  of 
Ught  and  air  to  the  windows  on  the  norther- 
ly side  of  the  plalntUTs  said  residence,  and 
the  view  in  a  northerly  direction  frrnn  the 
windows  In  plalntUTs  said  residence  Is  ob- 
structed by  said  fence  or  structure  In  the 
nature  of  a  fence,  whereby  the  rooms  In  the 
norther^  part  of  plalntUTs  said  resldoice 
are  darkened,  made  less  pleasant  and  fit  tor 
occupancy.  And  the  plaintiff  alleges  that 
said  foice  or  structure  in  tiie  nature  of  a 
fence  injures  her  in  the  comfort  and  enjoy- 
ment of  her  said  estate  and  her  said  prop* 
erty.  Wherefore  by  Tirtue  of  the  statute  in 
nich  case  made  snd  prodded,  an  action  hath 
accrued  to  the  plalntllf  to  recorer  ot  the 
defendant  the  damages  sustained  thereby." 

Flea,  the  general  issn^  with  brief  state- 
ment as  follows: 

"And,  for  a  twief  statement  ot  special 
matter  of  defense  to  be  used  under  the  gen- 
eral issue  pleaded,  the  defendant  further  says 
that  plalntllf  was  at  the  time  <^  erection  of 
the  foiee  complained  of  and  for  many  years 
prior  thereto  had  been  and  stUl  Is  a  com- 
mon scold  and  putdlc  niUsance  causing  con- 
stant and  extreme  annoyance  and  injury  to 
all  persons  In  her  vicinity,  and  that  she  caus- 
ed great  and  continuous  annoyance  to  de- 
fendant and  his  family,  and  abused.  Insulted, 
and  slandered  himself  Ids  wife,  and  his 
Uttle  child. 

"And  defendant  further  says  that  plaintiff, 
with  her  two  minor  danghterB,  who  lived 
with  her  In  the  house  mentioned  at  the  time 
of  and  before  the  erection  of  the  fence  com- 
plained of,  were  in  the  habit  of  constantly 
mocking,  reviling,  and  ridiculing  defendant, 
his  wife,  and  Uttle  child. 

"And  defendant  further  says  that  plaln- 
tlfl  at  and  before  the  erection  of  the  tence 
couqilained  of  was  in  the  habit  of  throwing, 
potting  and  placing  upon  his  lot  and  upon 
his  property  thereon  dust,  dirt,  and  refuse, 
to  the  great  damage  and  Injury  of  his  said 
lot  and  property. 

"And  defendant  says  tiiat  the  annoying, 
Injurious  and  insulting  practices  above  al- 


luded to  were  practiced  and  carried  on  by 
plaintiff  and  her  said  minor  daughters  living 
with  her  In  the  house  mentioned  from  the 
piassas  and  windows  on  ttie  side  of  her  house 
next  to  his  house  and  lot,  wherefore  be  erect- 
ed the  fence  complained  of  to  protect  his 
property  and  to  secure  peace  and  quiet  for 
his  fiunlly  and  himself." 

V«dict  for  defendant  The  plaintiff  then 
filed  a  general  motion  for  a  new  trial. 

Rev.  St  c.  22,  I  6k  relating  to  a  fence 
as  a  private  nuisance,  provides  as  follows: 
"Any  fence  or  other  structure  In  the  nature 
of  a  fence,  unnecessarily  exceeding  six  feet 
In  height  maliciously  k^t  and  maintained 
for  the  purpose  of  amusing  the  owners  w 
occiQHints  of  adjcdnlttg  property,  shall  be 
deemed  a  private  nolsance." 

Argued  before  EMERT,  G.  J.,  and  WHITE- 
HOUSE,  8TR0ITT,  SAVAGE,  PEABODT, 
and  EINO,  JJ. 

Charles  F.  Johnson,  for  plaintiff.  Harvey 
D.  Baton  and  Warren  0.  Philbrook,  for  de- 
fendant 

EMBRT,  0.  X  The  plaintiff  and  defend- 
ant owned  and  occupied  dwdllngs  on  small 
adj(^ng  lots  In  a  dty.  The  defendant  built 
on  his  lot,  but  close  to  the  plalnttfTs  lot,  and 
within  a  foot  of  her  house,  a  tight  board 
fence  extending  from  the  street  some  36 
feet  back.  For  a  few  feet  next  to  the  street 
the  fmce  was  about  tfx  feet  hl^,  bat  for 
tiie  rest  of  the  distance  it  was  some  twt&ye 
feet  bl|^,  and  up  nearly  ewa  with  the  tops  of 
the  plalntUTs  lawa  stoiy  windows.  It  prac- 
tically shuts  in  her  back  porch,  materially 
darkois  her  loww  story  rooms  on  that  side, 
and  shuts  off  ber  view  along  the  street  In 
that  direction.  She  dalms  that  the  fence  was 
unnecessary,  and  was  buUt  maliciously  for 
tiie  purpose  ot  anm^l^  her,  against  the 
provIsI<ms  of  the  statute.  Bev.  St  c.  22, 
I  6. 

The  defendant  denies  that  the  fence  was 
buUt  maUdously  for  the  purpose  of  anni^lng 
the  plaintiff,  and  claims  it  was  built  to 
protect  hhnself  and  family  from  pnslstent 
Insulting  and  annoying  language  and  con- 
duct on  tiie  part  of  the  plaintiff  and  her  fam- 
ily. Whether  that  was  the  real  dominant 
motive  for  building  the  fence  vras  the  ques- 
tion, as  the  defendant  admits  such  a  fence 
waa  not  necessary  for  any  other  purpose. 

The  Jury  found  for  the  defendant,  but  we 
tidnfc  enough  appears  from  the  defendant's 
own  testimony  to  make  it  clear  that  the 
Jury  erred,  either  in  their  understanding  of 
the  law  or  of  the  force  of  the  testimony.  It 
was  not  necessary  for  the  plaintiff  to  prove 
that  malice,  the  purpose  to  annoy,  was  the 
sole  motive  for  building  the  fence.  It  was 
only  necessary  to  prove  that  such  was  the 
dominant  motive.  Granting,  as  claimed,  that 
the  plaintiff  and  her  daughters  annoyed  the 
d^endant  and  his  family  by  using  oppro- 
brious epithets,  by  mocking  pantomime,  and 
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by  abaking  dirty  rugs  so  that  t^e  dost  would 
blow  <Hi  the  defendanfa  line  of  washed 
clothes  (and  the  annoyance  does  not  appear 
to  have  been  anything  more),  the  tenor  of 
the  defendant's  testimony  shows  that  be  was 
not  a  [Mtlent  sofferer  acting  only  on  the  de- 
foulTe.  He  was,  In  his  turn,  an  aggres- 
sor and  an  exasperating  aggressor.  His  ag- 
gresslans  appear  to  have  been  the  beginning 
of  the  troubles.  His  testimony  showed  much 
animosity  against  the  plaintiff  and  a  di^si- 
tlon  to  Ignore  her  rights.  All  this,  and  the 
extraordinary  and  unnecessary  height  of  the 
fence  (12  feet),  causing  such  serious  Injury 
to  the  plaintiff  and  her  property,  satisfy  us 
notwithstanding  the  verdict  of  the  Jury  that 
the  fence  was  built  to  that  extreme  height 
more  for  retaliation,  for  punishment,  than 
for  defense.  We  fear  the  Jury  did  not  have 
in  mind  the  distinction  between  retaliation 
and  defense.  The  lay  mind  Is  too  apt  to 
regard  retaliation  as  Justifiable,  but  the  law 
never  does.  In  a  well-ordered  state  no  one 
Is  allowed  to  retaliate  for  any  Injury.  He 
must  resort  to  legal  remedies,  which  are 
ampla  The  defendant  had  complete  protec- 
tion from  the  plaintiff's  annoying  conduct  In 
the  statute  (Fub.  Laws  1905,  p.  1^  c.  167), 
or  by  a  much  lower  fence. 

Motion  sustained. 

Verdict  wt  88ld& 


PHILLIPS  VILLAGE  CORPORATION  r. 
PHILLIPS  WATER  CO. 

(Suprema  Judicial  Court  of  Maine.   March  17. 

1908.) 

1.  MtmiOIPAL  COBPOBATIONS  ({  57*)— FOWBBS 

—Express  aitd  Implied. 

A  village  corporation,  being  a  creature  of 
the  statute,  has  only  audi  poweni  as  are  con- 
ferred by  Btatute  or  by  necessary  implication. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  144;  Dec.  Dig.  | 
57.*] 

2.  Speoieic  PEBFoauAncB  (I  36*)— Contracts 
Enforceabl^Villagb  Contracts— Ultra 

ViBBS. 

When  a  village  corporation  has  made  a 
contract  which  is  ultra  vires,  a  bill  in  equity 
brought  by  itself  for  the  specific  performance  of 
tlie  same  cannot  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Specific  Per^ 
formaace.  Cent  Dig.  |  107 ;  Dec.  Dig.  |  86.*] 

8.  Waters  and  Water  Coubsss  (|  183*)— 
Water  Woeks— Pubchase  bt  City. 

Wheo  a  village  corporation  Is  only  invested 
with  power  "to  raise  such  sums  of  money  as 
may  be  sufficient  for  the  support  of  a  suitable 
number  of  hydrants  in  case  water  is  brought 
into  its  limits  in  a  suitable  manner  and  sufficient 
quantity,  and  suitable  fire  engines,  engine  houses, 
hose,  buckets,  hooks,  and  ladders,  and  provide 
a  safficient  quantity  of  water  In  the  different 
parts  of  said  corporation  for  the  extinguishment 
oC  fire  and  for  organizing  and  maintaining  within 
its  limits  an  efficient  fire  department,"  and  has 
no  power  to  raise  mon^  for  any  other  puriKwe, 
such  corporation  has  no  authority  to  enter  into 
a  contract  with  a  water  company  providing  that, 
after  the  expiration  of  a  term  of  years,  the  cor- 


poration should  have  the  right  to  purchase  the 
water  company's  entire  plant  at  an  appraised 
value  to  be  fixed  by  three  appraisers,  chosen 
one  by  the  corporation,  one  by  the  water  com- 
pany, the  third  by  these  two,  and,  on  payment 
of  the  price  so  determined,  tliat  the  water  com- 
pany should  transfer  to  the  corporation  its  en- 
tire plant,  and,  if  such  corporation  does  enter 
into  such  a  contract,  it  is  ultra  vires. 

 [Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  CeuL  Dig.  I  278;  Dec;  Dig.  1 

4.  Waters  ahd  Watkb  Oouma  d  183*)  — 
Water  Works- Purchase  bt  GRt— Meib- 

OD  OT  EXEBCISINO  PowER. 

When  a  village  corporation  has  made  a 
contract  for  the  purchase  of  the  plant  of  a  war 
ter  company,  and  wbidi  contract  was  ultra 
vires  at  the  time  it  was  made,  and  afterwards 
by  a.  legislative  act  such  corporation  has  bees 
authorized  to  "vote  to  purcbaae  the  entire  works 
and  rights"  of  the  water  company  "for  such 
sums  of  money  as  nmy  be  adjudged  payable  ac- 
cording to  the  terms''^  of  the  contract,  such  au- 
thority may  have  a  retrospective  action  and 
make  valid  the  contract,  but,  when  the  corpora- 
tion attempts  to  avail  itself  of  the  enutted  pow- 
er, it  must  proceed  according  to  the  terms  of 
the  act,  and  first  "vote  to  purchase,**  etc.  **for 
such  sums  of  money  as  may  be  adjudged  pay- 
able," etc.,  before  it  can  maintain  a  bill  in 
equity  for  the  apeclflc  performance  of  the  con- 
tract 

fBd.  Note.— For  other  cases,  see  Waters  and 
Water  Coorsea,  Cent.  Dig.  S  278;  Dec;  D«.  I 
188.*1 

(Official.) 

Report  from  Supreme  Judicial  Court 
Franklin  County,  in  Equity. 

BUI  for  apeclflc  performance  the  Phillips 
Village  Corporation  against  the  Phillips  Wa- 
ter Conv>any.  Case  reported  to  the  law  court 
for  determinatloo.  Bill  dlsmlaaed. 

Bill  In  equity  brought  by  the  plalntUT  cor- 
poration against  the  defendant  water  compa- 
ny for  specific  performance  of  article  10  of 
a  certain  written  contract  entered  Into  be- 
tween the  plaintiff  corporation  and  the  de- 
fendant water  company  S^tember  15,  1S9^ 
whereby  the  plaintiff  corporation  sou^t  to 
compel  the  defendant  water  company  to  select 
an  appraiser  as  provided  In  said  article  10. 

The  plaintiff  corporation  was  Incorporated 
under  the  provisions  of  chapter  400,  p.  €67. 
Priv.  &  8p.  Laws  1885,  and  by  the  provisions 
of  chapter  141,  p.  177,  Priv.  &  Sp.  Laws  1SS7. 
Section  2  of  said  chapter  480  was  amended 
BO  as  to  read  as  follows: 

"Said  corporation  Is  hereby  invested  with 
power,  at  any  legal  meeting  called  for  the 
purpose,  to  raise  such  sums  of  money  as  ma; 
be  sufficient  for  the  support  of  a  suitable 
number  of  hydrants.  In  case  water  is  brought 
Into  its  limits  in  a  suitable  manner  and  suffi- 
cient quantity,  and  suitable  flre  englDea,  en- 
gine houses,  hose,  buckets,  hooks  and  ladders, 
and  provide  a  sufficient  quantity  of  water  in 
the  different  parts  of  said  corporation  for 
the  extinguishment  of  fire  and  for  organizing 
and  maintaining  within  Its  limits  an  efBdent 
flre  department  and  no  mtmey  sliall  be  raised 
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tta  any  otber  iniTpoM  exeest  u  above  sped- 
fled.** 

S^tember  lE^  1S96,  the  plaintiff  corpora- 
tion and  the  defendant  water  company  alter- 
ed Into  a  written  contract  as  aforesaid  In  re- 
Iitlim  to  a  supply  of  water  for  the  ractln- 
gnlshment  of  fires  within  llie  limits  of  the 
plaintiff  corporation,  and.  In  addltltm  there- 
to, tiy  article  10  of  the  contract,  furUier 
agreed  as  follows: 

"Art  la  It  la  farther  agreed  that  said  cor- 
piffatlim  shall  have  the  right  to  purchase  the 
company's  entire  works  and  rights  at  the  ex- 
piration of  ten  years  from  the  date  of  this 
contract,  for  ten  per  cent  additional  to  their 
appraised  value,  to  be  detennlned  as  herein- 
after provided.  And  It  Is  farther  agreed 
that,  at  the  expiration  of  twenty  years  from 
the  date  of  this  contract,  the  said  corpora- 
tion shall  have  the  right  to  purchase  said 
rompany's  entire  works  and  rights  at  their 
appraised  value,  to  be  determined  as  bereln- 
■f^  provided. 

"In  case  the  corporation  should  avail  Itself 
of  this  option  and  purchase  said  waterworks, 
it  Is  agreed  and  understood  that  they  shall 
bare  appraised,  take  over  and  pay  for  all  the 
property,  rights  and  franchises  of  said  com- 
pany, and  shall  assnme,  perform  and  carry 
out  all  agreements  made  said  company, 
and  the  said  company  shall,  on  payment  of 
the  price  determined,  make  all  deeds,  convey- 
ances, assignments  and  transfers,  necessary 
to  carry  into  effect  this  article  of  this  agree- 
m«it 

"For  the  purpose  ot  ascertainlug  the  value 
erf  said  waterworks,  for  the  purposes  covered 
by  this  article,  It  is  agreed  that  said  corpora- 
tion may  select  one  appraiser,  said  water 
rompany  one  appraiser,  and  those  two  select 
a  third,  and  that  said  committee  so  formed 
and  created,  after  due  notice  and  hearing  giv- 
en all  parties  interested  shall  appraise  and 
Qx  the  value  of  said  waterworks  and  all  the 
property  of  said  company,  and  the  sum  at 
which  said  corporation  shall  have  the  right 
to  purchase  and  take  over  said  works,  rl^ts, 
franchises  and  other  property." 

By  the  provisions  of  chapter  162,  p.  191, 
Prlr.  &  Sp.  Laws  1905,  the  aforesaid  chapter 
490  as  amended  by  the  aforesaid  chapter  141 
was  further  amended  by  adding  to  said  chap- 
ter 490  sections  12  and  18;  section  12  reading 
as  follows: 

"Sec.  12.  Said  Phillips  Village  Corpora- 
tion at  any  l^al  meeting  called  fOr  that  pnr- 
[x>se  may  vote  to  pnrchase  the  entire  works 
and  rights  of  the  Phillips  Water  Company 
Tor  such  sums  of  money  as  may  be  adjudged 
payable  according  to  the  terms  of  article  ten 
of  the  contract  entered  Into  between  said 
Phillips  Village  Corporation  and  said  PbUlips 
Water  Company.  Or  In  accordance  with  the 
terms  of  any  other  contract  hereinafter  enter- 
ed into  by  the  same  parties.  Said  Phillips 
Village  Corporation  shall,  after  such  vote, 
and  payment  of  the  purchase  price  to  said 
Philllpa  Water  Company,  receive  from  said 
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Phillips  Water  Gunpany  an  assignment  and 
transfer  of  all  the  works  and  righto  of  said 
Phllllpe  Water  Company.  And  shall  there- 
after own  and  operate  said  works  and  exer^ 
dse  and  enjoy  the  ri^te  and  franchise  ot 
said  Water  Company  as  fully  as  If  granted  to 
it  direct 

"Sec.  13.  The  Phillips  Village  Corporation 
is  hereby  vested  with  the  authority  to  raise 
such  snm  or  sums  of  money  as  are  necessary 
for  the  payment  of  the  parchase  price  of  said 
works,  or  in  payment  of  future  extensions, 
additions,  or  improvemente  of  the  same,  by 
assessment  upon  the  polls  and  property  with- 
in Its  territory,  or  by  the  issuance  of  bonds 
of  the  corporation  and  to  execute  Its  mort- 
gage of  the  above  works  and  rii^ts  as  sa- 
curlty  for  their  payment" 

The  plaintiff  cori>oratlon  had  never  voted 
to  purchase  the  plant  of  the  defendant  water 
company,  but  liad  twice  refused  so  to  do. 

The  cause  came  on  for  hearing  before  the 
justice  of  the  first  Instance  on  bill,  demurrer, 
answer,  replication,  and  proof,  and,  at  the 
conclusion  of  the  evidence  and  by  agreement 
of  the  parties,  the  case  was  reported  to  the 
law  court  for  determination  upon  so  much  of 
the  evidence  as  was  "legally  admissible  and 
competent" 

Argued  before  EMERY,  a  J.,  and  WHITE- 
HOUSE,  STROUT,  SAVAQB,  SPBAB,  and 
CORNISH.  JJ. 

B.  E.  Richards,  V.  W.  Butler,  and  D.  R. 
Rofls,  for  plaintiff.  Foster  &  Foster  and  F. 
B.  Tlmberlake,  for  defendant 

STROUT,  J.  Plaintiff  was  incorporated  by 
the  Legislature  by  chapter  480,  p^  667,  Prlv. 
A  Sp.  Laws  1885,  amended  by  (Aapter  141, 
p.  177,  Prlv.  &  Sp.  Laws  1887.  Being  a 
creature  of  statute,  it  had  only  such  powers 
as  were  conferred  by  statute  expressly  or  by 
necessary  implication.  By  section  2,  c.  490. 
p.  668.  Prlv.  &  Sp.  lisws  1886,  as  amended 
by  chapter  141.  p.  178.  Prlv.  ft  Sp.  Laws 
1887,  it  was  empowered  to  raise  money  to 
provide  water  for  the  extingulshmrait  of  fires, 
provide  hydrante,  ete.,  and  for  no  other  pur- 
pose. Under  this  grant  of  power  It  might 
contract  with  a  water  company  to  supply 
water  for  such  purpose.  It  did  this  by  a  con- 
tract with  defendant  company  incorporated 
by  chapter  170,  p.  278,  Prlv.  &  Sp.  Laws 
1801,  which  authorized  defendant  to  contract 
with  plaintiff  for  supply  of  water.  By  arti- 
cle 10  of  that  contract  the  parties  provided 
that  after  the  expiration  of  10  years,  the 
plaintiff  should  "have  the  right  to  purchase 
the  [defendant]  company's  entire  works"  at 
an  appraised  value  to  be  fixed  by  three  ap- 
praisers chosen  one  by  plaintiff  and  one  by 
defendant  and  the  third  by  these  two,  and, 
on  payment  of  the  price  so  determined,  the 
defendant  should  transfer  to  plaintiff  by 
proper  conveyance  ito  entire  plant. 

The  plaintiffs  have  selected  an  ai^ralser, 
and  asked  defsidant  to  select  one,  which  it 
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Has  failed  to  do,  and  tbls  bill  U  bnmsht  for 
apeciflc  performance  to  compti  the  def  aid- 
ant to  select  one  appraiser  aa  prorlded  for 
In  artlfde  10.  To  tUa  tbe  defendant  aaya 
tbat  article  10  was  oltra  vires,  and  la  not 
binding.  Prior  to  tbe  act  <tf  1905  (PriT.  & 
Sp.  Law^  p.  191,  c.  162)  no  authorltr  bad 
been  conferred  npon  plaintiff  to  purchase  de- 
fendant's plant,  or  to  raise  money  to  pay  for 
It  Tbe  asreraent  conseqaently  was  ultra 
Tires,  and  without  force.  The  act  of  1905 
antborlsed  plaintiff  "at  any  legal  meeting 
called  for  that  puipose"  to  '^te  to  par- 
chase  tbe  entire  works  and  rights  tbe 
inillllpa  Water  Company  Cor  such  sum  of 
money  as  may  be  adjudged  payable  accord- 
ing to  the  terms  of  artlde  ten  of  the  con- 
tract entered  into  between  said  FblllU»  Vil- 
lage Oorporatloa  and  said  Phillips  Water 
Company,  or  In  accordance  with  the  terms 
of  any  other  contract  hereinafter  entered  in- 
to by  the  same  parties,"  and  the  plaintiff 
was  authorized  by  tbe  act  to  raise  money 
tar  tbe  payment  of  the  price,  and  for  future 
extension  by  assessment  or  by  issuing  bonds. 

Prior  to  tbls  act  we  find  no  autborily  giv- 
m  to  plalntlfl  to  purchase  tbe  works  or  to 
raise  mon^  to  pay  for  tbeuL 

This  authority  given  by  the  act  of  1905 
may  have  a  retroepectlye  operation,  and  make 
valid  article  10  of  the  contract,  theretofore 
invalid-  But  when  the  village  corporation 
attempts  to  avail  itself  of  the  granted  pow- 
er. It  must  proceed  according  to  the  terms 
of  tbe  act  That  contemplated  a  single  vote 
of  the  Tillage  corporation  to  pwduse  tbe 
waterworks  "for  such  Bum  of  money  as  may 
be  adjudged  pf^bl^**  etc.  Tbls  language 
clearly  Imimes  that  'the  vote  aball  inecede 
the  appraisal.  It  cannot  be  construed  to  au- 
tboTize  an  appraisal  In  the  first  Instance,  and 
leave  to  the  village  corporatlim  the  option 
thai  to  buy  or  not  Fair  dealing,  as  well 
as  the  reading  fit  tbe  statute,  requires  that 
before  an  appraisal  Is'  had,  ihen  dionld  be 
an  obligation  to  purchase  on  the  one  band 
and  to  sell  on  the  other,  in  which  case  an 
ai^ralsal  would  be  useful  and  binding. 
There  la  no  reason  why  the  water  company 
should  be  subjected  to  tbe  rapense,  trouble, 
and  exposure  of  Its  buidness  attendant  upon 
an  appraisal  when  there  is  no  obligation  of 
the  village  corporation  to  buy,  and  perhaps 
no  intention  to  do  sa  It  must  be  borne  in 
mind  that  prior  to  the  enabling  act  tbe  vil- 
lage corporation  had  no  authority  to  pur- 
chase or  require  an  appraisal. 

No  vote  of  tiie  village  corpwatlon  to  pui^ 
lAase  has  ever  been  passed.  On  tbe  con- 
trary, at  two  meeting  of  the  corporation  In 
the  warrants  for  which  was  an  artl<de  to  see 
If  the  corporation  would  vote  to  purchase 
tbe  water  plant  it  was  voted  to  pass  oTer 
the  articles;  thus  refusing  to  commit  the 
corporation  to  the  purchase. 

The  plaintiffs  are  not  oitltled  to  an  ap- 


praisal until  it  sball  vote  to  purduse  as  i 
l^Tlded  in  tbe  act  In  Farmlngton  t.  Wa- 
ter Co.,  98  Me.  102,  44  AtL  60B^  then  was  a 
valid  contract  between  the  parties,  and  the 
case  turned  upon  the  construction  of  that 
contract  Here  th»e  was  no  Tslid  contract 
between  the  Tillage  corporation  and  the  wa- 
ter company  until  the  Tillage  corporation 
Toted  to  purduse,  as  authorised  by  the  act 
of  1006.  Such  vote  was  necessary  to  make 
any  ocmtract  between  the  parties.  Komebec 
Water  District  v.  Watervllle^  06  H&  2S4,  S2 
Atl.  774^  dted  plaintiff,  has  no  applica- 
tion to  this  case,  and  the  same  la  true  of 
Mayo  T.  yiUage  Fire  Co.,  06  Me.  641,  S8  AtL 
62.  In  Klttery  Water  IMstrlct  t.  Agamentl- 
cus  Water  Co.,  lOS  Me.  26,  67  AtL  681.  the 
statute  authorizing  the  purchase  of  the  wa- 
ter ^nt  proTlded  that.  If  the  partlea  did  not 
agree  upon  the  price.-  the  water  district  might 
apply  to  a  Justice  oC  this  court  far  the  ap- 
pointment of  appralMn.  That  case  does  not 
ai^y  to  tbe  questloB  in  tblsi 

The  oitry  must  be: 

Bill  dismissed,  wttb  cost& 


PERKINS  T.  OXFORD  PAPER  CO. 

(Supreme  Judicial  Court  of  Maine.   March  17, 
1908.) 

1.  Death  d  10*)  —  Acnons  vob  OAuanra  — 

"IiofEDiATB  Death." 

Rev.  St  1003,  c  89,  I  9,  provides  as  fol- 
lows: "Whenever  the  death  of  a  person  aball 
be  caused  br  wrongful  act,  nagltct  or  default, 
and  the  act,  neglect  or  default  u  such  aa  would, 
if  death  had  not  ensaed,  have  entitled  tiie  party 
Injured  to  maintain  an  action  and  recover  dam- 
ages in  respect  thereof,  then,  and  in  eveiy  such 
case,  the  peisoa  who,  or  the  corporation  which, 
would  have  been  liable,  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  not- 
withstandioK  the  death  of  the  person  Injured, 
and  although  the  death  shall  have  been  caused 
under  such  circumstances  as  ^all  amount  to  a 
felony.."  Held,  that  this  statute  was  designed 
to  cover  cases  of  immediate  deatli,  which  in- 
clude cases  both  of  instantaneous  death  and  ot 
total  uDConscioasnesa,  following  immediately  op- 
en the  accident  and  continuing  until  death,  and 
the  duration  of  that  period  m  onconscioaanefls 
is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  8  18;  Dec.  Dig.  S  16.*] 

2.  Mastee  and  Sbbvaht  (H  217,  238^—131- 
JUBIE8  TO  Sebvant— CoNTaiBtrroBT  Nkou- 

QENCE— ASSUICFTIOIT  OF  RiSE. 

When  there  is  a  comparatively  safe  and 
likewise  a  more  dangerous  way  known  to  a 
servant  by  means  ot  whldi  he  may  dladiatge  hla 
duty,  it  is  negligence  for  him  to  select  the  more 
dangerous  method,  and  he  thereby  assumes  tho 
risk  of  injury  whic^  its  ose  entails. 

[Ed.  Note.— For  other  cases,  see  Master  and 
|erva^Cent.  I]^  H  SOS,  74S;  Dec  Dig.  H 

8.  Death  (I  10*)  ~  Marbb  Ann  Skbtaxit 

8233*)— Acnons  fob  OAUSino— IiocBDiAn 
EATH  —  INJUBIES  TO  SBBTAnT-ConTBIBD - 

TOBY  Negligence. 

^e  plaintiETs  intestate  was  enu»l(9ed  as  an 
engineer  In  the  defendant's  mill,  and  utd  be« 
so  employed  for  about  five  years  prior  to  his 
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death.  In  attemptiDs  to  pass  under  a  large  and 
rapidJr  moving  belt  iliackled  with  "JackatHi 
hooka,^'  so  called,  tiie  nati  and  Mts  of  which 

erojected  aboat  one  indi  from  the  soiface  of  the 
&1t,  he  was  Btni(^  on  the  bead  by  the  hooks, 
and  knocked  to  the  Soor  in  an  UDConecioas  con- 
dition, and  remained  anconBciouB  ontil  his  death 
75  hoars  later.  The  plalntltE  administrator  then 
broasht  an  action  against  the  defendant  under 
the  provisions  of  Rev.  St.  1903.  c.  89,  8  9.  The 
defendant  cmtended  <1)  ttiat  this  form  of  action 
coald  not  be  maintained  aa  a  matter  of  law  be- 
rause  the  death  was  not  immediate:  that 
the  plaintifrB  Intestate  was  gnilty  ot  CMitribn- 
tor;  neeiigence. 

Held  (1)  that  the  action  was  properly  brought 
under  the  statute,  although  the  plalnufTB  intes- 
tate anrvived  the  accident  75  hours;  (Z)  that 
the  plaintiFs  Intestate  wsa  goUty  of  contribn- 
tory  negligence,  as  there  was  no  necesaity  for 
his  passing  under  the  belt  at  a  p<^t  where  he 
was  liable  to  be  Btrack  by  it. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  8  18:  Dec.  Dig.  8  16;*  Master  and  Serv- 
ant. Cent.  Dig.  I  702;  De&  Dig.  |  23S.*] 

{Offidal.) 

4.  Words  awd  Phbasbs— "iNSTAHTAWBOua." 

"InstantaneODS"  means  done  or  occurring  In 
an  instant,  or  without  any  perceptible  duration 
of  time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  p.  8659.] 

Exceptions  from  Supreme  Judicial  Court, 
Oxford  County. 

Action  on  the  case  by  Frank  G.  Perkins, 
administrator  of  the  estate  of  Arthur  N.  Per- 
kins, deceased,  against  the  Oxford  Paper 
Company.  Verdict  for  plaintiff,  and  defend- 
ant filed  exceptions  and  mores  to  have  the 
same  set  aside.  Uotlon  Bostained,  and  ver- 
diet  set  aside. 

Action  on  the  case  brongbt  under  Ber.  Bt. 
1908.  e.  88,  f  9;  bar  ttie  plaintiff  as  admlidBtra- 
tor  of  the  estate  of  Arthur  N.  Perkins,  de- 
ceased Intestate,  for  the  beneflt  of  the  widow 
of  8^  Arttanr  N.  PeAlns  and  against  the 
defendant  corporatton  to  recover  damages  for 
the  deaUi  of  the  said  Arthur  N.  PerUns; 
Bucb  death  having  been  caused  by  the  alleged 
negligence  of  the  defoidant  corporation.  The 
detdaratifm  In  the  plalntlfl'B  writ  Is  as  fol- 
lows: **In  a  Idea  <^  tiie  case,  tat  that  the 
defendsnt  aa  the  28d  day  of  Noronber,  1006, 
warn  the  owmr  and  operator  of  a  certain  mill, 
with  its  machinery  appartenanoea  and  appli- 
ances, situated  in.Bumford,  In  the  county  of 
Oxford,  and  state  at  Maine,  used  for  the 
nuumfactore  of  pnlp  and  papra:.  And  the 
plaintiff  avers  that  It  was  then  and  there  the 
daty  of  said  defendant  to  provide  a  safe  and 
siUtidde  place  for  its  employes  to  perform 
their  labor,  and  also  safe  and  snlteble  ma- 
cbinoy  and  appliances.  And  the  plaintiff 
avers  that  the  said  defendant  on  said  23d 
day  of  November  was  unmindful  of  Its  duty 
In  thia  behalf,  in  ttiat  It  then  and  there  un- 
lawfully and  negligently  failed  to  provide  ^- 
tber  a  safe  and  suitable  place  for  his  In- 
testate to  perform  his  labors,  or  safe  and 
suitable  machinery  or  appliances,  as  required 
by  law.   And  tlie  plalntlEt  avers  that  as  a 


part  of  the  machinery  of  said  mill  owned  and 
operated  by  the  defendant  as  aforesaid  Is  an 
engine  numbered  4,  with  all  of  Its  an>nrtenan- 
ces  and  appliances,  about  which  It  was  the  du- 
ty of  the  plalntlfTa  intestate  then  and  there  to 
be  employed.  And  It  la  averred  that  as  a  part 
of  the  appliances  of  said  mill,  then  and  there 
owned  and  operated  by  the  said  defendant, 
was  a  large  belt  known  as  the  'speed*  or 
'power*  belt,  which  was  then  end  there  fast- 
ened or  connected  with  a  large  wheel  or  pul- 
ley on  said  engine,  and  then  and  there  ex- 
tending to  the  main  ahaft  In  said  mill,  and 
which  moved  with  great  rapidity.  And  it  Is 
averred  that  the  def^idant  then  and  tbwe 
unlawfully,  carelessly,  and  n^^;ently  ccm- 
nected  the  two  ends  of  said  belt  by  means  of 
bolts,  dasiM,  and  nuts,  a  system  ot  connec- 
tion known  to  tba  mill  trade  as  'Jackson 
hooks';  that  the  said  defendant  tben  and 
there  unlavMully,  carelnsly,  and  nei^te«itly 
allowed  said  bolts  by  whldi  the  said  belt  vras 
then  and  there  connected  to  project  a  great 
distance  from  the  belt  And  the  KdainUS 
avers  that  on  the  said  2Sd  day  of  November, 
and  for  a  long  time  pri<»r  thereto,  his  Intes- 
tate, Arthor  N.  Perkins,  was  then  and  there 
empkqred  by  the  said  defendant  for  hire.  In 
Its  mill,  as  aforesaid,  as  en^naw*  and  that 
it  wtm  the  duty  ot  the  plaintiff's  intestate  to 
labor  around  and  about  the  said  engine,  its 
appnrtHiances,  and  ^qpllances.  And  the 
plaintiff  avers  that  while  bis  intestate  was 
then  and  there  mmOoyed  about  said  engine  in 
the  regular  perfomuuce  of  his  dnty,  and 
while  In  the  exercise  of  due  care  and  cantltm, 
and  without  fanit  on  his  part,  due  wholly  to 
the  unlawful  cardesmess  and  negligent  man- 
ner, by  which  the  saUL  bdt  was  then  and 
there  connected,  bf  the  said  defendant,  your 
plaintiff's  intestate  was  then  and  there  snd- 
dimly  and  forcibly  stnH^  in  the  luud  csm 
of  the  bcAtB  aforesaid,  then  and  there  receiv- 
ing Injuries  from  which  he  then  and  there 
Immediately  died.  Whereby  Lnla  Perkins, 
wife  of  the  said  Arthur  N.  Perkins,  for  whose 
beneflt  this  action  is  brought^  suflored  great 
loss  and  damage,  and  whereby  and  by  virtue 
of  the  statute  in  such  case  made  and  provided 
an  action  has  accrued  to  the  plaii^ff  in  his 
capaci^  as  admlnistratw,  as  aforesaid,  to 
have  and  recover  of  the  said  defendant  said 
loss  and  damage  for  the  beneflt  of  the  said 
liiUa  Perkins,  yet  the  said  defendant,  thooj^ 
often  requested,  has  not  paid  the  same,  but 
neglects  and  refuses  so  to  do,  to  the  damage 
of  said  plaintiff  (as  he  says)  the  sum  of  $5,- 
000,  which  shall  be  made  to  appear,  with 
other  due  damages,  and  have  yon  there  this 
writ  with  your  do^igs  therein." 

nea  the  general  issue.  Tried  at  the  May 
term.  1907,  Supreme  Judicial  Court,  Oxford 
county.  Verdict  for  plaintiff  for  93,250.  The 
defoidant  thai  filed  a  graieral  motitm  to  have 
the  verdict  set  aside.  Several  exceptions 
were  taken  by  the  defendant  during  the  trial. 
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bnt  tbe  Huue  were  not  considered  l>y  the  lew 

court 

The  case  fully  appears  In  tbe  opinion. 

Argued  before  E^UEBY,  G.  and  WHITE- 
HOUSB,  SAVAOB,  SPBAR,  and  CORNISH, 
JJ. 

Mattbew  McCarthy  and  Wm.  H.  Newell, 
for  plaintiff.  Blsbee  &  Parker,  for  defendant 

CORNISH,  J.  TblB  IB  an  action  on  tbe 
case  brought  under  section  9  of  chapter  8U 
of  tbe  Revised  Statutes  of  1903  for  the  brae- 
fit  of  the  widow  of  Arthur  N.  Perkins,  the  in- 
testate, for  tbe  death  of  said  Intestate  caus- 
ed by  Injuries  received  by  him  while  In  tbe 
employment  of  tbe  defendant  corporation. 
Tbe  case  is  before  this  coart  on  motion  and 
exceptions  by  defendant 

There  was  Uttie  conflict  of  testimony.  Tbe 
undisputed  facts  are  as  follows:  Arthur  N. 
Perkins  at  the  time  of  tbe  accident  was  S2 
years  of  age,  and  bad  been  empit^ed  by  the 
defendant  as  an  engineer  for  about  five  years. 
He  had  chsrge  of  engines  No.  3  and  4  and 
their  appurtenances,  situated  In  machine 
room  No.  2.  These  engines  and  the  shafting 
and  pulleys  omnected  therewith  were  similar 
in  constmctitm.  A  large  belt  known  as  the 
"step  as)eed  belt"  extended  from  the  pull^  on 
the  front  otme  shaftli^  (said  pulley  being  set 
betweoi  piers  on  tbe  floor)  to  tiie  machine 
shafting  at  the  upper  part  and  r^  of  tbe 
room.  The  lower  aide  of  this  belt  moved  from 
tbe  machine  shafting  downward  on  an  incline 
toward  the  pnll^,  and  its  height  frtnn  tbe 
floor  varied  from  a  few  Indies  at  the  pulley 
to  eight  or  nine  feet  at  tbe  machine  shafting. 
The  belt  was  18  inches  wld^  fastened  togeth- 
er with  "Jackson  books,"  so  called,  the  nuts 
and  bolts  of  which  projected  about  one  inch 
from  the  surface,  and,  wh«i  the  machinery 
was  in  op^tlon,  as  at  tlie  time  of  tbe  ac- 
cident, tile  bedt  moved  at  the  rate  of  a  mile 
a  minute.  The  distance  on  the  floor  from 
the  centra  of  the  front  cone  shafting  to  a 
point  beneath  the  center  of  tbe  machine  shaft- 
ing was  about  80  feet 

Standing  by  tbe  front  cone  shafting,  and 
looking  toward  the  belt  and  tbe  rear  wall, 
one  would  see  at  the  left  of  the  belt  and 
about  8  Inches  from  It  two  upright  steel  col- 
ummi,  tbe  nearest  9  feet  distant  and  the 
furthest  21.  Between  tbe  furthest  column 
and  the  rear  wall,  a  distance  of  about  9  feet, 
hot  a  little  toward  the  left  was  a  pump,  so 
placed  that  there  was  a  dear  space  of  8^ 
feet  between  It  and  the  colunm.  At  tiie  left 
of  these  columns  was  a  wide  and  unobstruct- 
ed passageway. 

On  tbe  other  side,  at  the  rl^t  of  tbe  speed 
belt  and  about  10  feet  from  it  was  a  cross- 
belt  connecting  tbe  front  cone  shafting  with 
the  rear  cone  shafting.  The  engineer  at 
times,  in  tbe  course  of  his  dnty,  had  occasion 
to  visit  this  intervening  space,  and  this  could 
not  be  reached  from  tbe  broad  passageway 
on  the  left  without  going  under  tbe  speed 


belt  at  some  point  At  no  point  between  tbe 
first  and  second  columns  could  a  man  cross 
without  stooping,  but  at  any  point  beyond  tie 
second  column  stooping  was  unnecessary,  m 
the  height  of  the  belt  varied  from  six  feet 
three  inches  to  nine  feet  At  the  time  of  tbe 
accident,  Mr.  Perklm  started  to  go  beneath 
the  rapidly  moving  belt  at  a  point  between 
tbe  two  steel  colunms  where  the  height  of  tbe 
belt  above  the  floor  was  4  feet  9%  luches. 
His  height  was  Ave  feet  four  inches.  As 
he  crossed,  be  stooped,  but  not  enough.  His 
bead  was  struck  by  the  hooks  in  tbe  belt  end 
he  was  knocked  to  the  floor  In  an  uaconsdoxis 
condition.  Tbe  accident  occurred  at  about 
10  a.  m.  November  23,  1906,  and  he  ronaioed 
unconscious  until  1  p.  m.  on  November  26th, 
a  period  of  76  hours,  when  be  died. 

1.  Form  of  Actkm. 

Tbe  first  point  raised  by  the  defense  Is  that 
this  action  cannot  be  maintained  as  a  matter 
of  law  because  death  was  not  immediate. 

It  iB  admitted  that  the  intestate  survived 
75  hours  after  the  injury,  taking  nourishmeDt 
that  was  administered,  but  was  in  an  uncon- 
scious condition  during  the  whole  period,  so 
that  even  an  <^ratIon  upon  the  skull  was 
performed  without  tbe  use  of  anaesthetics. 
Tbe  question  is  raised  sharply  wbetber  sec- 
tions 9  and  10  of  chapter  89  of  the  Revised 
Statutes  of  1908  should  be  construed  to  cover 
such  a  case.  The  blstcMT  of  this  I^lslatirai 
and  the  construction  put  upwi  it  by  tbe  court 
are  biterestlng  and  Important  At  common 
law  no  value  was  put  upon  human  life  to  be 
recovered  in  the  way  of  damages.  At  com- 
mon law,  too,  a  right  of  actltMi  to  recover 
damages  for  personal  Injuries  did  not  sur- 
vive. But  by  an  early  statute,  now  Bev.  St 
1903,  c  89,  I  S,  those  actions  that  could  be 
maintained  at  common  law  for  pmnoal  in* 
Juries  were  made  to  survive,  and  could  be 
prosecuted  by  the  personal  r^reaentattves 
whether  an  action  bad  been  bron^t  In  tbe 
lifetime  of  the  Injured  party  or  simply  the 
caiue  ot  acUw  had  accrued  and  tiie  injured 
party  had  died  before  suit  was  actually 
brought 

A  remedy  by  indlctoiait  against  steam- 
boats and  railroads  in  case  the  life  ct  a  per- 
son  was  lost  through  tbe  carelessness  of  tbe 
respondent's  serrsnts  was  provided  by  chapter 
70,  p.  S9,  Pub.  Irfiws  1848,  and  tbe  limit  of 
recovery  extended  to  |5,000  by  chapt^  161. 
p.  159,  Pub.  Laws  1866.  nils  statute  was 
construed  to  cover  cases  of  Immediate  death 
only.  State  v.  Maine  Central  Ballroad  Com- 
pany, 60  He.  491.  That  case  came  before 
the  court  on  a  demurrer  to  the  Indictment 
w^hlcb  allied  that  tbe  accident  occurred  on 
June  27th,  and  death  ensued  on  June  20th, 
but  did  not  state  whether  tbe  Injured  party 
was  In  a  conscious  or  nnconBclous  condition 
during  that  time,  and  the  court  did  not  at- 
tempt to  define  tbe  word  'immediate^*  as  used 
in  that  connection. 
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In  State  t.  Grand  Trnnk  Railway,  61  Me. 
114,  14  Am.  Rep.  562,  a  similar  proceeding  by 
Indictmoit,  the  court  in  reaffirming  the  es- 
sential element  of  immediate  death  also  call 
attention  to  the  ccmaciouB  condition  of  the 
sufferer  in  these  words:  "In  this  case  the  evi- 
dence shows  clearly  and  beyond  a  reasonable 
doubt  that  Pnllen.  tbe  person  Injured,  did  not 
die  Immediately.  He  not  only  Burvlved  sev- 
eral hours,  but  during  most  of  the  time  was 
conscious  and  able  to  converse  Intelligently. 
A  right  of  action,  therefore,  accrued  to  him, 
vlilch,  upon  his  subsequent  death,  descended 
to  his  personal  representatives." 

A  similar  statute  giving  remedy  by  indict- 
ment was  construed  by  tbe  Siqtreme  Court  of 
Massachusetts  not  to  be  limited  to  cases 
where  death  was  instaataneons.  Cmnmon- 
wealth  T.  UetEOpolltan  B.  B.  COk,  107  Mass. 
23& 

Chapter  124,  p.  135,  Pnb.  Laws  1881,  en- 
titled "An  act  to  give  a  right  of  action  for 
iDjuries  causing  death"  extended,  In  section 
1,  tbe  remedy  to  a  civil  action  In  these  words: 

"Whatever  the  death  of  a  prawn  sbail  be 
caused  tij  wrongful  act,  n^lect.  or  d^ault; 
ind  tlie  act.  n^lect  or  de&ult,  te  such  as 
would.  If  death  bad  not  ensued,  bare  entitled 
tbe  party  Injured  to  maintain  an  action  and 
recover  damages  In  respect  thereof,  then,  and 
In  every  such  case^  tbe  petsoa  wbo,  or  the 
c(Hpc»atl<ni  wbUSi  would  have  been  liable^  If 
death  bad  not  vameO,  ^11  be  liable  to  an 
action  for  damages  notwithstanding  tbe 
deatti  of  tbe  person  Injured  and  although  tbe 
death  shall  have  been  caused  under  such  cUv 
comataiKea  as  Shall  amount  to  a  felony.'* 
Ber.  8t  1903,  c  80, 1 8: 

It  wlU  be  noted  that  In  tbls  statute  neither 
the  word  "instantaneous"  nor  "Immediate 
Is  used.  The  test  is  not  USe  or  deatti,  as  was 
applied  by  1^  Supreme  Gonrt  of  Massachu- 
setts In  construing  the  statute  relating  to  the 
smriTal  of  actions  in  Kearney  t.  Railroad 
Go.,  9  GoBh.  (Mass.)  108,  HolIenbe<^  Adm'r, 
T.  Railroad  Co..  9  Cmh.  (Mass.)  47%  and  Ban- 
ooft  T.  B.  ft  W.  By^  11  AUm  (Mass.)  84 
Tbe  atatnto  there  under  craisidenitlon  pro- 
vided that  "tbe  action  of  trespass  on  the  case, 
fiv  dam^e  to  tbe  pmon,  sball  bereaftra 
nuTlTfe  80  that  in  the  m&at  of  tbe  death  of 
any  person  atitled  to  bring  such  action,  or 
liable  tbffleto.  tbe  same  may  be  prosecuted 
or  defoided  1^  or  against  bis  executor  or  ad- 
ministrator, In  tbe  same  mannra  as  If  he  were 
Uvlng."  It  is  similar  to  section  8  of  chapter 
80  of  the  Revised  Statntes  of  1906  of  Maine. 
The  court  there  logically  held  that  the  only 
question  Involved  in  the  conatructlou  of  that 
statute  was  whether  tlie  sufferer  survived 
tbe  injury.  If  tie  did,  a  right  of  action  ac- 
crued wltliout  regard  to  the  constdousness  or 
mental  capacity  of  the  snfFerer. 

A  right  of  action  could  only  survive  If  It 
once  existed  and  It  could  exist  If  the  sufferer 
survived  the  injury  for  any  appreciable  time. 
Tbe  test  waa  the  continuance  of  life  after 


the  accident,  and  not  the  length  of  time  nor 
want  of  consciousness  during  that  time. 

Following  tbls  construction,  the  Massachu- 
setts court  In  a  subsequent  case,  where  the 
Injured  party  survived  10  minutes  In  an  un- 
conscious state,  logically  held  that  a  cause  of 
action  accrued  to  the  Intestate  in  his  lifetime 
and  survived  to  his  personal  representative, 
but,  as  there  was  no  evidence  to  warrant  the 
Jury  In  finding  that  the  deceased  endured 
any  conscious  pain  or  suffering,  further  held 
that  only  nominal  damages  could  be  recover- 
ed. Mulcahey,  Adm'x,  v.  Washburn  Car 
Wheel  Co.,  145  Mass.  281,  14  N.  B.  106,  1 
Am.  St.  Rep.  458. 

Counsel  fo**  defendant  cite  these  cases  as 
decisive  of  tbe  one  at  bar,  and  claim  that  tbe 
act  of  1891  should  be  construed  with  equal 
strictness,  that  under  the  facts  here  a  right 
of  action  accrued  to  tbe  sufferer  to  be  en- 
forced by  his  personal  representative,  and 
that  this  statutory  action  cannot  be  main- 
tained. 

This  brings  us  to  the  construction  of  ttie 
statute  of  1891,  which  Is  quite  different  from 
that  of  the  survival  statute  before  consider* 
ed.  What  did  ttie  Legislature  mean  by  grant- 
ing a  night  of  action,  althou^  death  oasnes 
where  tbe  act,  neglect,  or  default  is  sncb  as 
would  have  "entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  In 
respect  thereof*  if  death  bad  not  ensued. 
We  think  the  plain  Intent  was  to  give  not  an 
empty  right  of  actKm,  but  a  right  that  should 
bring  substantial  damages,  not  merely  a 
right  to  sue  but  a  right  to  recover. 

Prior  to  Its  passage,  If  death  was  instan- 
taneous, there  was  no  remedy  whatever,  and. 
if  tbe  Injury  was  Immediately  followed  by  a 
comatose  condition  for  a  longer  or  shorter 
period  and  that  by  death,  there  was  no  real 
remedy;  for,  although  ttie  personal  r^re- 
sentative  bad  a  right  of  actton  under  the  snrw 
Tlval  statute,  the  damages  were  nominal  as 
in  Mulcahey,  Adm'r,  t.  Washburn  Car  Wbe^ 
Co.,  supra.  The  rlg^t  was  a  huSk  without 
the  kernel.  To  obviate  this  injustice  and  to 
grant  compensation  to  tbe  family  of  the  In- 
jured party,  the  act  of  1801  was  passed,  and 
a  fair,  Just,  and  reasonable  Interpretation  of 
that  Btatnte  is  that  It  gave  relief  where  no 
substantial  relief  existed  before,  and  that  in- 
cludes both  Injuries  producing  immediate 
death  where  no  action  could  before  he- 
brought,  and  those  producing  at  once  a  condi- 
tion of  Insenslbtllty,  continuing  without  ces- 
sation until  death,  where  an  action  could  be 
brought  but  only  nominal  damages  could  be 
recovered. 

Whether  the  unconscious  condition  contin- 
ues for  minutes  or  hours  or  days  the  reason 
of  the  rule  still  prevails  and  tbe  statute  ap- 
plies. 

Tbe  decisions  in  this  state  are  in  harmony 
with  this  view.  The  court  held  In  State  v. 
Maine  Central  R.  R.  Co.,  60  Me.  490,  and 
State  V.  Grand  Trunk  Railway,  61  Me.  114,. 
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14  Am.  Rep.  652,  under  the  Indictment  stat- 
ute, that  death  must  be  Immediate,  without 
attempting  to  define  the  precise  meaning  of 
the  term.  In  Sawyer  t.  Perry,  88  Me.  42, 
38  Atl.  660,  which  came  to  this  court  on  a 
demurrer  to  the  declaration  and  was  the  first 
case  under  the  Civil  Act  of  1801,  the  court 
for  the  first  time  defined  the  meaning  of  "Im- 
mediate" In  these  words;  the  same  Justice 
drawing  the  opinion  as  in  both  the  Indict- 
ment cases  above  referred  to : 

"We  do  not  say  that  the  death  must  be  In- 
stantaneous. We  have  never  so  held.  Very 
few  injuries  cause  Inatantaneous  death.  'In- 
stantaneous' means  done  or  occurring  in  an 
Instant,  or  without  any  perceptible  duration 
of  time;  as  the  passage  of  electricity  ap- 
pears to  be  instantaneous.  *  •  •  And, 
when  we  say  that  the  death  must  be  Im- 
mediate, we  do  not  mean  to  say  that  it  must 
follow  the  injury  within  a  time  too  brief  to 
be  perceptible.  If  an  Injury  severs  some  of 
the  principal  blood  vessels  and  causes  the 
person  Injured  to  bleed  to  death,  we  think 
his  death  may  be  regarded  as  Immediate, 
though  not  instantaneous.  If  a  blow  upon 
the  head  produces  unconsciousness  and  ren- 
ders the  person  Injured  incapable  of  intelll- 
geat  thought  or  speech  or  action,  and  he  so 
remains  for  several  minutes  and  then  dies, 
we  tblnlc  his  death  may  very  properly  be  con- 
sidered as  immediate,  though  not  instantane- 
ous; Such  a  discrimination  may  be  regarded 
by  some  as  excessively  exact  or  nice,  and 
therefore  hypercritical.  But  in  stating  legal 
propositions  It  is  impossible  to  be  too  exact; 
and*  while  other  courts  and  some  writers  of 
text-books  have  used  Indiscriminately  the 
words  Instantaneaoa'  and  'immediate,'  and 
the  adverbs  Mnstantaneoasly*  and  'immediate- 
ly,* we  have  not  regarded  them  In  this  class 
of  cases  u  meaning  precisely  the  same  thing, 
and  hare  preferred  to  use  the  words  'im- 
mediate' and  'immediately*  as  being  more 
comprelienBiTe  and  elastic  In  their  meaning 
than  the  words  Instantaneous'  and  'instan- 
taneonsly,*  and  better  calculated  to  convey 
the  idea  which  we  wish  to  exprem.  Of 
course,  an  instantaneous  death  is  an  im- 
mediate death;  bnt  we  liave  not  supposed 
tliat  an  Immediate  death  is  necessarily  and  In 
all  cases  an  Instantaneous  death." 

The  word  "immediate"  is,  as  the  court 
say,  an  "elastic  term,"  d^iendli^  upon  the 
facts  of  each  case.  This  construction  recog- 
nizes a  8tatutoi7  right  of  action  In  case  ot  a 
blow  producing  unconscloumess  that  contin- 
nes  until  death.  The  doctrine  admitted,  It 
matters  not  how  long  a  period  of  unconscious- 
ness may  Intervene. 

In  Conley  t.  Portland  Oasli^t  Co.,  96 
M&  281.  52  AU.  656,  which  also  came  to  this 
court  OB.  demurrer  to  the  declaration,  the 
court  emphasizes  the  same  view  in  the  follow- 
ing language: 

"As  constroed  by  onr  court  In  Sawyer  t. 
Perry,  sopra.  It  is  obvious  tliat  the  statute 
d  1881  in  question  affords  a  right  of  action 


for  Injuries  causing  deatti*  substantially  like 
that  given  to  employes  by  the  employers'  lia- 
bility act  In  Massachusetts.  The  second  sec- 
tion of  that  act  (chapter  270,  Pub.  St.  1887) 
gives  a  right  of  action  'where  an  employe  Is 
instantly  killed,  or  dies  without  conscious  suf- 
fering'; and  it  was  held  in  Martin  v.  Bos- 
ton &  Maine  Railroad,  175  Mass.  502,  56  N.  B. 
719,  that  an  action  could  not  l>e  maintained 
under  this  statute  In  a  case  where  the  In- 
jured person  survived  and  endured  consclona 
suffering  less  than  one  minute  after  the  in- 
Jury.  See,  also,  Hodnett  v.  Boston  &  Albany 
Railroad,  156  Mass.  86,  SO  N.  B.  224;  Greea 
V.  Smith,  169  Mass.  485,  48  N.  E.  621 ;  Brode- 
rlck  V.  HlgghiBon,  169  Mass.  482,  48  N.  E. 
269,  61  Am.  St  Rep.  296;  Wllley  v.  Boston 
Electric  Light  Co.,  168  Mass.  40,  46  N.  E. 
395.  87  L.  R.  A.  723.  Whether,  In  the  case 
at  bar,  it  might  not  reasonably  be  consldmd 
an  immediate  death  within  the  meaning  and 
purpose  of  our  statute.  If  the  decedent  Im- 
mediately became  unomsclous  after  his  in- 
jury and  remained  In  a  comatose  state  for 
20  minutes  or  even  for  several  hours  or 
days,  until  life  became  extinct,  It  Is  unneces- 
sary here  to  determine." 

In  the  case  under  consideration  this  ques- 
tion is  squarely  raised,  and  It  is  the  opinion 
of  the  court  that  the  suggestion  in  Coniey 
V.  Portland  Gaslight  Company  is  sound,  and 
that  the  statute  of  1891  was  designed  to  cov- 
er cases  of  immediate  death,  which  Include 
cases  both  of  Instantaneoos  death  and  of  to- 
tal unconsciousness  following  Immediately  up- 
on the  accident  and  contlnut^  ontll  death, 
and  the  duration  of  that  period  of  ancon- 
sclousness  Is  Immaterial.  The  dettedanfi 
contentlw  upon  this  point  faila 

2.  Contribntoty  Negligence^, 

Tb»  <au8e  of  tiie  acddoit  was  the  intes- 
tate's act  In  attempting  to  pass  boieath  the 
swiftly  moving  belt  at  audi  a  point  that  he 
was  hit  by  the  JaxSoKa.  hocfts.  The  danger 
was  an  obvious  <me^  at  least  the  twit  Itself 
was  obvious,  and  the  danger  of  omtact  with 
It;  whatever  ttie  fast«ilng,  was  aH»arent  to 
any  man  using  his  senses.  It  was  not  nec- 
essary that  he  should  appreciate  the  danger 
in  all  Its  detells.  Cotmelly  t.  Woolen  Co., 
183  Mass.  156,  89  N.  E.  787.  But  the  evi- 
doice  is  convincing  Hat  the  Intestate  did 
know  and  appreciate  tile  particular  danger 
of  which  complaint  Is  now  made.  These 
hooks  had  been  idaced  upon  the  bAt  nbaat 
six  months  before  the  accident  and  had  been 
In  continoous  use  slnca  Admitting  that  they 
could  not  be  seen  whoi  the  bdt  was  la  mo- 
tion, yet  the  engine  was  shut  down  ereiy 
Sundi^  momhig  for  the  day  in  order  that 
the  engine,  shafting,  and  belting  ml^bt  be 
inspected  and  the  plaintiff  as  engineer  was 
present  during  that  time.  He  had  fall  op- 
portunl^  to  know  and  must  have  known 
what  these  fastenings  wer&  This  Is  ccmfirm- 
ed  by  the  testimony  of  two  witnesses,  one 
of  whom  testified  that  Mr.  P&Uaa  helped 
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blm  mend  tin  iMSt  on  onglike  No.  Si  vbld 
vu  Btanllar  to  No.  4  and  nnOer  FerUna* 
charge^  and  tbe  otliar  teatlfled  tliat  Parkins 
once  told  Um  he  "would  hate  to  fet  hit  "by 
them."  The  conclaslon  that  Perklna  knew 
tbe  exact  condition  to  Irresistible.  Assuming 
tiiat  <taty  called  tbe  Intestate  to  the  open 
apace  beyond  the  belt,  he  had  two  routes 
opm  before  him  by  which  to  reach  It,  tme 
admittedly  safe,  the  oQier  attendant  with 
danger;  me  enablbv  him  to  pais  beneath 
tbe  belt  between  the  second  pillar  and  tbe 
rear  wall  where  there  was  a  passageway  Of 
Hiree  and  a  half  feet  between  the  second 
pillar  and  the  pump  and  a  clear  space  be- 
tween tiie  ^  of  his  head  and  tiie  bAt  of 
froin  (me  to  three  feet;  and  the  other  be- 
twem  the  two  pillars  where  the  belt  was 
about  six  Inchs  below  the  top  of  his  head, 
and  be  most  stoop  low  If  he  could  pass  be- 
neath It  at  all. 

He  chose  the  latter,  the  obrloosly  onsate 
roate,  and  he  alone  mast  bear  the  conae- 
qnenoes.  In  American  Linseed  Oo.  t.  Belns, 
141  Fed..  48,  72  a  O.  A.  6SS,  tbe  employ^ 
made  a  similar  choice  and  on  this  point  tbe 
Gonrt  say:  "Thm  was  no  necessity  jnsttfy- 
ing  hto  conduct  in  paralng  over  the  re- 
TolTlng  drnm.  He  could  have  readied  the 
place  to  which  he  desired  to  go  by  means  of 
a  platform  which  at  least  in  comparison  wltti 
the  way  he  did  adopt  was  entit^  safe.  His 
failure  to  choose  the  safe  way  was  under  the 
decisions  of  this  court  negligence." 

In  Morris  r.  Railway  Ga,  108  Fed.  747,  47 
O.  C.  A.  661,  the  court  declare  the  rule  as 
follows:  "When  there  to  a  ctnnparatlvely 
safe  and  a  more  dangennu  way  known  to  a 
aerrant  by  means  of  which  he  may  discharge 
hto  duty,  it  to  n^llgence  for  him  to  select 
the  more  dangerous  method,  and  he  thereby 
assnmes  the  risk  of  Injury  which  its  use 
entaHa"-  To  the  same  effect  are  Russell  t. 
TiUotaon,  140  Mass.  201.  4  N.  E.  2S1 ;  Oalvln 
r.  Railroad  Co..  162  Mass.  S33,  39  N.  E.  186 ; 
Leard  t.  Paper  Co.,  100  Me.  69,  60  Atl.  700. 
ISito  ms  not  the  case  of  an  emergency  call 
and  a  guick  hurrying  order  from  a  foreman 
wbidi  the  s»Tant  Instlnctirely  obeyed,  as  In 
MUlard  T.  Railway  Co.,  173  Mass.  512,  53  N. 
El  WK  and  Jensen  t.  Kyer,  101  Me.'  106,  63 
AU.  888l  Here  the  servant  acted  voluntarily 
and  deliberately^  and  made  the  short  cut 
which  he  must  have  known  was  dangerous 
bad  be  sb^^ped  to  think,  or  else  he  attempt- 
ed It  thoughtlessly.  Either  view  would  pre- 
v&it  recovery. 

It  is  fair  to  assume  that  he  did  think  of 
the  danger  and  relied  upon  his  own  Judgment 
to  arold  It  because  the  only  witness  who  saw 
the  accident  states  that  he  saw  him  stocking 
as  be  approached  the  belt. 

But  to  attempt  to  pass  voluntarily  and  un- 
necessarily beneath  a  rapidly  moving  belt  at 
such  a  point  that  he  was  liable  to  be  struck 
by  it  and  owing  to  hto  own  error  In  Judg- 


ment waa  la  taei  strndc  tqr  It  was  dleaily 
.negUgoice  on  hto  part. 

Analogous  cases  of  a  set  screw  upon  a  re- 
volving shaft  emphasize  tfato  acc^ited  do<y 
trina  Rooney  v.  Cordage  Ca.  161  Mass.  168, 
36  N.  E.  ;  Ford  T.  Mount  Tom  Sulphite 
Co.,  172  Mass.  644,  52  N.  B.  1065^  48  U  B. 
A.  96;  Demers  v.  Mardull,  172  Mass,  048, 
52  N.  E  1006;  Id.,  178  Vass.  9;  59  N.  E  454. 
In  Kennedy  v.  Merrlmaek  Paving  Co.,  185 
Mass.  442,  70  N.  B.  487,  where  an  experienc- 
ed madilnlst  attempted  to  step  over  a  re* 
Tolviiv  shaft,  tbe  plaintlfTs  rl^t  of  recov- 
ery waa  denied  in  these  words :  *^he  plain- 
tiff was  a  man  of  »perience;  and,  while  be 
tMtifled  that  be  did  not  know  of  the  exlM- 
ence  of  tbe  old  collar  on  tbe  shaft,  he  had 
ampie  opportunity  to  Mcertaln  its  ezlstoice. 
The  defendant  was  not  boqnd  to  change  hto 
machinery  or  to  point  out  to  t^  plaintiff  tbe 
fact  of  tbe  extotence  of  tbe  set  screw  on  tbe 
collar.  The  danger  from  the  revolving  shaft 
was  apparent,  and  as  such  shafts  have  col- 
lars fastened  to  them  by  set  screws,  a  fact 
well  known  to  th^  plaintiff,  hto  getting  so 
near  tbe  shaft  as  to  be  cangbt  was  an  act  of 
nef^Igence.'  Moreover,  be  could  have  gone  by 
a  safer  way,  and.  unless  he  dioee  to  take 
tbe  risk  of  stepping  over  a  revolvli^  shaft, 
he  could  have  stopped  the  engine  over  tbe 
running  of  which  be  bad  fall  control.'' 
.  The  fact  that  others  took  the  same  route 
in  doli^  tbe  same  work  to  .  Immaterial.  Gil- 
lette V.  Electric  Co.,  187  Mass.  1,  72  N.  B. 
256.  That  fact  rendered  the  way  no  less 
dangerous  nor  thebr  conduct  less  n^llgent 
It  Is  common  knowledge  that  experience 
sometimes  lenAen  men  careless  In  the  per- 
formance of  duties,  and  leads  them  to  take 
chances  that  tbe  ordinarily  prudent  man  un- 
der the  same  circumstances  would  not  take. 

It  to  needless  to  multiply  authorities.  Aft- 
er a  carefal  constderation  of  the  whole  evi- 
dence, we  toel  satisfied  that  the  unfortunate 
accident  to  the  plaintiff's  intestate  to  at- 
tributable to  tbe  want  of  due  care  on  hto 
own  part 

Thto  view  of  tbe  case  renders  It  unneces- 
sary to  ctmsider  the  question  of  negligence 
on  the  part  of  tbe  defoidant  or  the  excep- 
tions. 

Motion  sustained. 

Verdict  set  aside. 


STATE  J.  NUGI»TT  el  al. 

{Supreme  Court  of  New  Jersey.   Nov.  9, 190S.) 

ELBonoHS  (S  328*)  —  Pbqcabt  Elsctions  — 
Fbatjdulent  Cokspibact— Indictubnt. 
In  an  indictment  charing  a  conspiracy  to 
procure  illegally  and  fraudulently  votea  at  a 
primary  election,  the  allegation  was  that  such 
primary  election  was  held  by  a  "certain  politi- 
cal party  of  this  state,  to  wit,  tbe  Democratic 
party."  Held,  that  the  indictment  is  defective 
la  failing  to  define  the  political  party,  in  the 
language  of  tbe  statute,  as  one  wliich  had,  at 
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an  election  for  members  of  the  General  Assem- 
bly next  preceding  the  hiding  of  the  primary, 
polled  for  members  to  the  General  AMembly  at 
least  5  per  cent,  of  the  whole  nomber  of  Totes 
cast  in  tha  district  in  which  and  for  which  the 
nominations  were  made. 

[Ed.  Note.— For  other  cases,  see  EleetionB, 
Gent.  Dig.  I  S58 ;  Dec  Dig.  |328.*] 

(SyllabiiB  by  the  Conrt) 

Apidlcatlon  for  ceitiorarl  to  review  an  In- 
dictment of  James  R.  Nugent  and  otb^, 
charging  a  conspiracy  to  procure  Illegal  and 
fraudulent  votes  at  a  primary  election  for 
delegates  to  state,  county,  and  conven- 
tions.  Indictment  quashed. 

Argued  June  term,  1908,  before  BBIZD, 
BEBQEN,  and  YOORHEES,  JJ. 

Lonla  Hood  and  Wilbur  Hott,  Prosecutor 
of  tbe  Pleas,  for  the  State;  Samuel  Blallflcb, 
for  def  aidants. 

VOOBHEBS,  J.  This  writ  of  certiorari 
brings  under  review  an  indictment  found 
against  James  R  Nugent,  Philip  Loeeer,  Jo- 
sepli  J.  Keimy,  Abraham  Schwartz,  John 
Shannon,  Jotm  Rogers,  Robert  E7.  McGuire, 
Frank  Corbitt,  and  Otto  FlUiger  by  the  grand 
Jury  of  the  county  of  Essex,  charging  a  con- 
spiracy to  procure,  illegally  and  fraudulently, 
votes  at  a  primary  election  held  at  Newark 
by  a  political  party  on  the  10th  day  of  Sep- 
tember, 1907,  for  the  choice  of  delegates  to 
state,  county,  and  city  conventions.  The  ba- 
sis of  the  Indictment  Is  sections  214  and  215 
of  "An  act  to  regulate  elections.  Revision  of 
1888"  (P.  L.  1898,  p.  SSO),  under  subdivision 
"Primary  Meetings." 

By  section  214  It  is  enacted  that  "No  per- 
son not  at  the  time  entitled  to  vote  by  the 
laws  of  this  state,  at  the  special,  general  and 
local  elections  held  In  this  state,  shall  vote  at 
any  primary  meeting  or  caucus  called  or  held 
by  any  political  party  or  political  organiza- 
tions of  this  state  for  the  nomination  or  selec- 
tion of  persons  to  be  voted  for  at  any  such 
elections,  nor  shall  such  person  vote  unless 
he  is  a  legal  resident  of  the  political  division 
in  and  for  which  such  primary  meeting  or 
caucus  is  held."  By  tbe  next  section  It  Is 
made  a  misdemeanor  If  any  person  not  en- 
titled to  vote  as  aforesaid  shall  offer  to  vote 
at  any  such  primary  meeting,  or  If  any  per- 
son or  persons  stiall  counsel  or  procure  any 
one,  knowing  or  having  reason  to  believe  that 
such  person  is  not  entitled  to  vote,  to  vote 
thereat  It  Is  likewise  made  a  misdemeanor 
If  any  i>erson  having  votes  at  such  primary 
Shall  vote  or  olfer  to  vote  at  a  primary  held 
by  any  other  political  party. 

A  supplementary  act  was  passed  In  1908 
(P.  L.  1908,  p.  603).  The  first  section  of  this 
supplement  enacts:  "In  addition  to  the  elec- 
tions for  filling  public  offices  that  now  are, 
or  hereafter  may  be,  held  under  the  laws  of 
this  state,  there  shall  also  be  held  primary 
tiectlons  for  the  selection  of  delates  to  con- 
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ventlons  of  political  i«rtie>  ud  for  tbe  noml- 
•nation  of  candidates  for  certain  public  offices 
as  hereinafter  txmUSeA."  And  it  tiien  de- 
clares that  certain  (dectlTe  officers  required 
to  be  voted  for  1^  the  voters  of  more  than 
one  ward  or  township  sliaU  be  nnniiiated  at 
a  convention  of  delegates  diosen  "at  ifflmary 
elections  held  pttrsnaut  to  this  act,**  and  that 
all  candidates  to  be  voted  tta  by  Qte  members 
of  a  single  ward  or  township  shall  be  nomi- 
nated directly.  The  second  secticHi  provides 
that  only  such  persons  as  ^lall  be  r^[istered 
for  the  enstdng  general  election  shall  be  qual- 
ified to  vote.  The  third  section  enacts:  "A 
political  party  within  the  meanii^  of  this 
act  shall  be  a  political  party  which  at  the 
election  for  members  of  the  Goieral  Asson- 
bly  next  preceding  the  holdhig  of  any  pri- 
mary election  held  pursuant  to  this  act  polled 
for  members  cX  the  General  Assembly  at  least 
five  per  centum  of  the  total  vote  cast  in  the 
territorial  lUstrict-  or  dlvi^oi  in  and  for 
which  the  nominationa  are  made  or  delates 
are  chosen.*' 

Tbe  charge  In  the  in^ctment  Is  Out  on 
September  10,  1907,  there  was  held  in  each 
election  district  of  tbe  city  of  Newark  "a 
primary  meeting  and  election  by  a  certain 
political  party  of  this  state,  to  wit,  the  Demo- 
cratic party,  duly  and  in  due  form  of  law 
and  under  and  pursuant  to  the  laws  of  the 
state  of  New  Jersey,"  and  reciting  that  the 
city  of  Newark  was  then  a  city  having  by  the 
next  preceding  state  census  a  population  ex- 
ceedlng  80,000,  mentioning  the  districts  at 
which  the  primary  meeting  and  election  was 
held,  and  the  convention  for  which  delegates 
were  to  be  voted,  and  the  offices  for  which 
candidates  were  to  be  nominated.  The  In- 
dictment then  charges  that  the  dtfendants, 
"wickedly  devising  and  intending  at  said  pri- 
mary meeting  and  election  of  tbe  said  cer- 
tain political  party  of  the  state  of  New  Jer- 
sey, to  wit,  the  Democratic  party,  to  be  held 
on  the  10th  day  of  September  In  the  year 
1907,  to  procure  divers  persons  known  to 
them  not  to  be  qualified  voters  to  vote  there- 
at, and  to  procure  divers  persons  to  vote 
thereat  In  more  than  one  election  district, 
and  to  procure  divers  persons  to  vote  there- 
at upon  names  other  than  their  own^  on  the 
said  10th  day  of  Septemt>er,  in  the  year  of 
our  Lord  1907,  with  force  and  arms,  at  the 
said  city  of  Newark,  in  the  county  of  Essex 
aforesaid,  and  within  the  Jurisdiction  of  this 
court,  did  unlawfully  and  willfully  combine, 
unite,  confederate,  conspire,  and  bind  th«n- 
selves  by  agreement  to  unlawfully,  willfully, 
and  corruptly  procure  Joseph  Torrdlo  to  vote 
at  the  primary  meeting  and  election  afore- 
said to  be  held  as  aforesaid  In  the  First  elec- 
tion district  of  the  Fourth  ward  of  tbe  dty 
of  Newark  aforesaid,  in  tiie  county  aforesaid, 
and  before  the  board  of  registry  and  election 
of  the  said  election  district,  constituted  and 
oi^putlzed  acconUng  to  law  and  sitting  at  tbe 
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plaee  witbln  the  nUL  decHon  dlsbrlct  prorld- 
ed  for  by  law,  well  knowing  the  said  Joseph 
Tbrrello  not  to  be  a  qnaUfled  voter  in  the  eald 
election  district  at  Ihe  primary  meeting  and 
election  aforesaid  to  be  held  as  aforesaid,  and 
not  to  be  law  entitled  to  vote  therein  and 
tbereat;  bj  reason  Uuit  he  did  not  l^aUy  re- 
ilde  within  the  said  election  district,"  and, 
contluulDg;  charging  certain  other  overt  acts 
(kme  In  pursuance  of  said  conqtlracy,  and 
ttaeo  dUTges  "that  In  pursuance  of  and  ao- 
conllng  to  said  conspiracy,  combination,  oon- 
federacy.  and  agreement  betwem  tbemselTes 
had  as  aforesaid,*'  and  to  enable  "the  said 
Donqoallfled  voters  to  rote  at  said  primary 
dectlon,  the  defendants  *  •  •  did  mh 
lawfnlly,  willfully,  and  cornipUy  counsel,  aid. 
sdvlae,  assist,  and  abet  the  said  Joseph  Itor- 
rello  In  voting  In  tte  name  4^  Joseph  White, 
*  •  *  by  then  and  tbare  unlawfully,  wUl- 
rally,  and  com^t^  couns^ft  aiding,  ad- 
rislDg,  aaalsttng;  and  aliettlng  Oie  said  Joseph 
Torrello  to  appear  In  posim  before  the  hoard 
of  registry  and  election  of  the  electlcm  dis- 
trict afpresald,  and  to  knowingly  and  ftlsdy 
pretend  and  represent  that  his  name  was  Jo- 
septa  White,  •  •  •  and  that  he,  the  said 
Joseph  Torrdlo^  in  the  name  of  Joseph  Whlt^ 
was  oitltled  to  ttn  right  of  suffrage  In  the 
election  district  aforesaid  at  the  primary 
meeting  and  election  aforesaid,"  and  further 
charges  that  thereto  be  was  telsely  register- 
ed under  the  name  of  Joseph  Wbit^  and  tliat 
after  such  registry  he  "did  give  In  and  cast 
his  vote  at  the  ivlmary  meeting  and  election 
aforesaid  In  the  name  of  Joseph  White,  well 
knowing  himself  not  to  be  a  resident  and 
qoallfled  voter  of  the  said  election  district  at 
the  said  primary  meeting.** 

The  primary  law  is-  concerned  simply  with 
providing  a  method  for  the  selection  of  per- 
sms  to  be  voted  for  at  a  public  election.  This 
was  unknown  to  the  common  law,  and  rests 
entirely  upon  the  statute  by  vhUSt  it  was 
created  and  deflned.  State  v.  WoodroS;  68 
N.  J.  Law,  80,  52  AtL  294.  This  indictment 
falls  to  state  that  there  was  held  a  prUnary 
meeting  by  a  party  which  had,  at  an  election 
for  members  of  the  Qeneral  Assembly  ifezt 
preceding  the  holding  of  a  primary,  polled  for 
members  of  the  General  Assembly  at  least  S 
per  cenL  of  the  whole  numb»  of  votes  cast 
In  the  district  in  which  and  tor  wfaidi  nomi- 
mitlons  were  made.  It  does  state  that  such 
primary  election  was  held  by  a  "ceftaln  po- 
litical party  of  tills  state,  to  wit.  the  Demo- 
cratic party."  This  Is  uncertain  and  equlvo- 
caL  It  may  mean  a  political  party  such  as 
Is  popularly  known  as  the  Democratic  party, 
or  it  may  mean  a  definite  political  organiza- 
tlon,  sudi  as  the  act  concerning  electicns  de- 
fines. This  at  once  presents  a  sltnation 
wbne  it  is  essential  in  an  Indictment  that 
the  court  and  the  detmdant  should  be  in- 
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formed  which  meaning  Is  to  be  attributed  to 
the  phrase  or  word  used.  We  think,  there- 
tan,  that  the  Indictment  is  defective  bi  fall- 
ing to  define  the  political  party  In  the  lan- 
guage of  the  statute  as  one  whldi  had,  at  an 
election  for  members  oC  tiie  General  Assem- 
bly next  preceding  the  holding  of  the  pri- 
mary, polled  for  members  to  the  Oraeral  As- 
sembly at  least  5  per  cent,  of  the  whole  num- 
ber of  votes  cast  in  tiie  district  In  which  and 
for  which  the  nominations  were  made. 

The  crime  diarged  is  a  purely  statutory 
me,  and  the  indictment  should  charge  with 
certainty  and  precision  all  matters  In  which 
the  Illegality  consists,  where  the  act  per  se 
Is  not  unlawful.  To  vote  at  a  primary  elec- 
tion held  by  a  political  party  or  oiganiza- 
tion  not  within  the  terms  of  the  act  would 
manifestly  not  be  illegal,  for  such  party  could 
not  hold  an  effective  primary.  The  charge 
must  go  further,  and  set  out  that  the  pri- 
mary was  held  by  a  political  organization  de- 
fined by  the  statute.  The  statutory  offense 
Is  voting  at  a  primary  held  by  a  political 
party  which  casts  at  least  6  per  cent  of  the 
total  vote  at  the  next  previous  election  for 
members  of  the  General  Assembly,  and  under 
authority  of  Roberson  v.  Lambertvillei  38  N. 
J.  Law.  69,  the  description  of  the  crime  must 
In  ell  respects  correspond  with  the  statute. 

Nor  is  this  view  overcome  by  the  argument 
advanced  by  the  state  that  the  court  1b  In- 
formed of  the  fact  that  the  Democratic  par- 
ty had,  at  a!n  election  preceding  the  primary, 
polled  more  than  5  per  cent  of  all  the  votes 
cast,  because  by  section  108  of  the  act  of 
1898  (P.  L.  p.  291)  the  board  of  county  can- 
vassera  is  charged  with  making  two  state- 
ments of  the  result  of  the  election,  and  by 
section  110  such  board  must  deliver  one  of 
these  statements  to  the  Secretary  of  State, 
who  Is  charged  with  filing  the  same,  whereby 
it  will  be  apparent  whether  or  not  the  Demo- 
cratic party  was  qualified  to  hold  a  primary; 
the  court  taking  Judicial  notice  of  the  ar^ 
chives  of  the  Secretary  of  State.  Upon  turn* 
Ing  to  section  lOB  it  Is  apparent,  frmn  the 
form  of  certificate  there  given,  that  the  politi- 
cal party  of  the  candidates  voted  for  Is  no- 
where mentioned  or  required  to  be  mentioned 
in  such  statement  But,  if  It  be  conceded 
that  tba  cowet  would  take  jndldal  notice  cC 
such  return  as  a  matter  of  proof,  assuming 
that  su^  return  did  contain  the  political 
faith  of  the  persons  cotlfied  to  have  been 
voted  for,  yet  it  does  not  follow  that  the  In- 
dictment sliould  not  set  forth  tluit  the  politi- 
cal pariywas  of  tiie  Ocmstitntlon  prescribed 
by  the  statntsw 

For  this  reason,,  therefore,  the  indictment 
should  be  quashed.  This  conclusion  renders 
it  unnecessary  to  examine  the  other  polnta 
made  by  counsel  for  the  defendants. 
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BTATD  T.  NUGENT  et  al. 

(Supreme  Coart  of  Xew  Jersey.    Nov.  9,  190S.) 

1.  BuccTiONB  (j  328*)— ViOLATioNa  OF  Elec- 
tion LiAWft— Indictment— Sufficiency. 
An  Indictment  for  violation  of  P.  L.  1905, 
p.  224,  par.  2,  making  a  iwreon  who  shalt 
willfully  coonael,  procure,  or  abet  the  register- 
ing of  the  name  of  any  person  on  a  registry  list 
of  an  election  district,  knowing  tliat  such  i>er- 
8on  ts  not  entitled  to  vote  therein,  enllty  of  a 
misdemeanor,  wbldi  states  the  nnmber  of  the 
district  and  the  ward  within  which  it  lies,  suf- 
fidentlj  shows  that  the  district  Is  a  legally  con- 
stituted election  district. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  S  328.*] 

2l  BLEcnoHfl  (I  328*)— Violations  of  Elec- 
tion Laws— In  DiOTicKNT— Sufficiency. 
An  indictment  for  a  vlolatioo  of  P.  L. 
1905,  p.  224,  par.  2,  making  a  peisoD  who  shall 
willfully  counsel,  procure,  or  abet  the  register- 
ing of  the  name  of  any  person  on  a  registir 
lilt  of  an  election  district,  knowing  that  such 
person  ia  not  entitled  to  vote  therein,  guilty  of 
a .  misdemeanor,  is  not  required  to  allege  that 
the  faLse  registration  was  made  with  intent  to 
vote  at  a  general  election,  as  sach  intention  is 
not  a  part  of  the  defined  statutory  offense. 

[Ed.  Note. — For  other  cases,  see  Electiims, 
Cent  Dig.  {  357;  Dec  Dig.  i  828.*]  . 

8.  BlbOTIONS  (I  S12*)— yXOUTIONB  OF  ELEC- 
TION Laws--Pbooubino  Falsi  Beoishia- 

TION. 

p.  li.  1905,  p.  224,  i>ar.  2,  making  a  person 
who  shall  willfully  counsel,  procure,  or  abet 
the  registering  of  the  name  of  any  person  on  a 
regl8ti7  list  of  an  election  district,  knowing  that 
such  person  ia  not  entitled  to  vote  therein,  guil- 
ty of  a  misdemeanor,  does  not  extend  merely  to 
influence  exercised  directly  upon  the  board  of 
registry,  as  by  presenting  to  the  board  an  affi- 
davit of  persona  who  have  not  been  registered 
as  persona  who  are  entitled  to  be,  but  includes 
the  persuading  of  a  voter  to  personate  another 
voter,  or  to  do  any  act  which  may  result  In  the 
registration  of  a  name  of  a  penon  not  entitled 
to  vote. 

[Ed.  Note.— For  other  casett,  see  ElecticHis, 
Cent  Dig.  S  337;  Dec.  Dig.  S  312.*] 

4.  ELBcnona  (f  312*)— Violations  of  Elec- 
tion IjAws— Faue  RsaisTBATioN— Joint  ob 
Several. 

The  offense  defined  by  P.  L.  1905,  p.  224, 
par.  2.  making  a  person  who  shall  willfully 
counsel,  procure,  or  abet  the  registering  of  the 
name  of  any  person  on  a  registry  list  of  on  elec- 
tion district  knowing  that  saoh  person  is  not 
entitled  to  vote  therein,  guilty  of  a  misdemeanor, 
is  not  such  an  offense  as  is  incapable  of  being 
committed  by  more  than  one  person,  but  there 
may  be  a  joint  connseling,  procuring,  or  abet- 
tii^.  for  Thich  more  than  one  person  may  be 
convicted. 

[Ed.  Note.— For  other  cases,  see  ESectiona, 
Cent.  Dig.  8  337 ;  Dec.  Dig.  S  312.*] 

6.  Indictment  and  Information  (I  82*)  — 
Sufficiency — Joint  Offense. 

An  indictment  of  more  than  one  permn  for 
an  offense  committed  Jointly  is  not  required  to 
employ  the  word  "jointly"  in  describing  the  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  225 ;  Dec  Dig.  | 
82.*] 

Application  for  certiorari  to  review  an  in- 
dictmbnt  of  James  R.  Nugent  and  others  for 
violation  of  P.  L.  1905,  p.  224,  par.  2,  mak- 
ing a  person  who  shall  willfully  counsel,  pro- 


care,  tx  abet  tiie  registering  of  tlie  name  of 
any  person  on  a  registry  list  of  an  electltm 
district,  knowing  sodi  person  Is  not  entitled 
to  vote,  guilty  of  a  miadaueanor.  Applica- 
tion overruled. 

Argued  June  texm,  1908,  before  REED, 
BERGEN,  and  VOORHEES,  JJ. 

Samuel  KallBch,  for  application.  Louis 
Hood,  opposed. 

REED,  J.  This  Indictment  Is  against  Joint 
defendants.  The  Indictment  charges  that  on 
October  22,  1907,  at  tbe  city  of  Newark,  in 
the  countr  of  Essex,  tbe  board  of  registry 
and  election  for  tbe  Slxtb  Section  district 
of  tbe  First  ward  of  the  dty  ot  Newarlc,  be- 
ing then  organised  according  to  law,  was 
then  and  there  In  session,  at  the  place  wltbln 
the  said  tiecti(u  district  provided  tor  by 
law,  to  register  the  names  of  persona  resid- 
Ing  In  tbe  said  district  enUtled  to  the  right 
of  suffrage  therein  at  the  general  election 
to  be  beld  on  November  6,  1007,  whereupon 
tbe  four  deffflidants,  in  tbe  said  conn^,  did 
then  and  there  unlawfully  and  willfdUy  aid, 
advise,  assist,  and  abet  one  WUllam  Brown, 
alias  Thomas  Cnrran,  in  registering  the  name 
of  Tbomas  Corran  on  the  registry  list  of 
said  election  district,  wAll  knowing  tbe  said 
William  Brown,  alias  Tbomas  Curran,  not 
to  be  entitled  to  vote  therein  at  the  said 
election,  by  then  and  there  unlawfully  and 
willfnlly  counseling,  aiding,  advising,  a»- 
slating,  and  abetting  the  said  Ttumias  Cur- 
ran to  appear  In  person  before  tbe  said 
board  of  registry,  and  to  unlawfully,  know- 
ingly, and  falsely  pretend  and  represent  to 
the  said  board  of  registry  that  his  name  was 
Thomas  Curran  and  that  be  resided  at  Na 
33  Atlantic  street,  In  the  said  election  dis- 
trict, and  that  he  was  entitled  to  tbe  right 
of  suffrage  at  the  said  general  election,  and 
by  willfully  counseling,  aiding,  advl^ng,  as- 
sisting, and  abetting  the  said  Curran,  and  re- 
quest the  said  board  of  registry  to  register 
the  name  of  Thomas  Curran,  residing  at  Na 
33  Atlantic  street,  upon  the  said  registry 
list  as  a  person  residing  In  said  district  and 
entitled  to  tbe  right  of  suffrage  therein,  which 
said  registering  of  Thomai  Curran  tbe  said 
board  of  registry  then  and  there  made;  tbe 
said  defendants  then  and  there  well  knowing 
that  Curran  was  not  in  fact  Tbomas  Curran. 
residing  at  No.  33  Atlantic  street  In  tbe  said 
district,  and  that  he  was  not  entitled  to  vote 
In  the  said  district  at  the  said  electitm  by 
reason  of  his  nonresldence  therein. 

Tbe  indictment  Is  founded  upon  the  follow- 
ing clause  in  paragraph  2  of  the  supplement 
to  "An  act  to  regulate  elecUons"  (P.  L.  I90f>. 
p.  224):  "Whoever  shall  willfully  eounsel. 
procure,  and  advise,  assist  or  alwt  In  tbe 
registering  of  the  name  of  any  person  on  a 
registry  list  of  an  election  district  or  pro- 
duct, knowing  such  other  person  Is  not  en- 
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titled  to  vote  theielii,  *  •  *  sballbeguU- 
ty  of  a  misdemeaiuv.^ 

It  Ifl  first  charged  that  the  Indictment  la 
fanltj  In  failing  to  set  ont  facts  to  show  that 
tbe  dtetilct  TPas  a  l^ally  constltated  election 
district  We  think  that  the  statement  of  the 
nombor  of  tbe  district  and  the  ward  within 
vhlch  It  lies  was  suffldeit 

It  ifl  insisted  that  thoe  Is  no  statement 
that  tlie  false  registration  was  made  with 
the  Intention  to  vote  at  tbe  alleged  general 
election.  It  is  soffldent  to  say  that  snch 
Intention  Is  not  a  part  oC  the  defined  stata- 
tory  offense.  The  statute  makes  the  misde- 
meanor complete  when  the  defendant  wiU- 
foIl7  aids  and  asslstB  In  the  registratlm  of 
a  person  not  qualified  to  vot^  knowing  of  his 
dlaqoaliflcatlon. 

Again,  it  la  Insisted  that  the  clause  in 
paragraph  2  of  tiie  act  of  1905,  snpra,  only 
Includes  Instances  where  tbe  influence  Is  to 
be  Kwdsed  upon  the  monbers  of  the  board 
of  registry  directly,  by  Indndng  them  to 
place  fiandident  names  upon  tbe  list,  as,  for 
iDBtaius,  tj  presenting  to'  the  board  of  r^ 
Istiy  an  affldaTit  of  persom  who  bare  not 
been  registered  as  persons  who  ate  entitled 
to  be  registered  and  to  vote  in  the  district. 
It  is  therefore  Insisted  that  merely  adTlsing 
a  person  to  register  bis  name,  knowing  him 
to  be  disentitled  to  vote,  ia  not  within  tbe 
langnage  of  the  statnte.  We  think  different- 
ly. We  flilnk  the  connBellng  and  procuring 
of  the  registration  of  the  name  of  any  other 
person  on  a  register  Indndes  the  persuading 
of  the  person  to  personate  another  voter,  or 
to  do  any  act  which  may  result  In  the  regts- 
tratlon  of  a  name  not  entitled  to  rote.  The 
procnratlon  need  not  directly  affect  the  board 
of  r^lstcatlon;  bat  if  it  puts  In  motion  an 
act  operating  either  upon  the  voter  or  npon 
flie  board,  which  results  in  getting  a  false 
name  upon  tbe  registry  list,  It  Is  within  the 
act 

The  last  objection  pressed  Is  that  the  stat- 
utory offense  Is  distinct  In  Its  nature,  and 
that  a  sii^e  act  is  Incapable  of  being  com- 
ndtted  lor  more  than  one  person.  It  Is  in- 
listed,  therefore,  that  the  conviction  of  these 
defendants  Jointly  is  a  legal  Imtposslblllty. 
The  question  Is,  can  two  or  more  persons 
wfllfnlly  counsel,  procure,  aid,  advise,  assist 
or  abvt  In  the  fttlse  registration  of  a  name? 
Bsys  Mr.  Bishop:  *Tbe  test  to  determine 
whether  an  offense  may  be  deemed  Joint  or 
hot;  bas  been  stated  by  an  Amoican  Judge 
(Bobertaon,  a  J.,  in  Com.  v.  HcOioid,  2 
Dana  [BCy.]  242)  as  follows:  'It  is  to  consider 
wliether  «acb  iOCmOer  be  guilty  in  tbe  same 
d^ree  of  the  same  crime  so  that  he  might 
be  s^wrately  convicted,  even  though  another 
was  tbe  actual  perpeteator.  If  each  may 
be  so  convicted,  tb^  gollt  is  Joint;  but  oth- 
erwise; it  is  several.' "  Mr.  Bishop  contlnn- 
ed:  "Thus,'  says  Mr.  Stable,  in  a  case 
of  obtaining  money  under  false  pretenses, 
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if  several  defendants  act  In  concert  together, 
though  the  pretense  be  conveyed  woids 
spoken  by  one  of  them,  yet  they  may  be  all 
Jointly  Indicted  under  tbe  statute.  •  *  * 
So  where  several  are  Jointly  concerned  in 
tbe  publication  of  tbe  same  Ubd.'  '*  1  Blsb. 
Cr.  Pra  p.  467  et  seq.  See,  also,  2  Blsh. 
Cr.  Fro.  p.  811.  So  If  two  or  more  persons 
should  together  visit  another  whom  they 
knew  to  be  not  entitled  to  vote,  and  one  of 
fbe  visitors  should  offer  money  to  the  per- 
son visited  to  Induce  Um  to  register  as  a 
voter,  or  should  counsel  that  person  to  regis- 
ter as  a  voter,  and  It  appeared  that  each 
vislt«  had  contributed  to  tiie  offered  bribe, 
or  each  visitor  Joined  to  giving  their  approv- 
al to  tlie  words  and  acts  of  thtir  spokesman 
and  leader  employed  to  induce  the  person 
to  falsely  register,  in  such  a  situation  each 
would  be  Indictable  fOr  tiw  qpedfic  act  and 
thus  all  would  be  Jototly  indictable.  We 
tbtok,  therefore,  that  there  may  be  a  Joint 
counseling,  aiding,  and  procuring,  and  that, 
flierefOre,  the  charge  of  these  four  defendanto 
to  (me  indictment  is  permissible. 

It  Is  to  be  further  ranarked  that  when  the 
todictmoit  ia  against  more  defendants  tban 
one  for  an  offense  committed  by  them  Joint- 
ly, It  need  not  onploy  tbe  word  "jointly"  to 
describing  the  offense.  1  Blsh.  Cr.  Pro. 
p.  471. 

The  application  Is  overruled. 


STATE  V.  NUGENT  et  al. 
(Snpieme  Coait  of  New  Jersey.   Nov.  9,  1908.) 

1.  Co:v8PiBACY  (i  48*)  —  Election  FsAnns— 
Indictment— SuPFiciENCT. 

Aa  mdictment  cbargiog  that  defendants  on- 
lawfully  combined,  united,  confederated,  coDspir* 
ed,  and  bound  themselvea  to  procure  another  to 
vote  at  a  general  election,  knowing  that  he  was 
not  qualified,  is  not  open  to  the  objection  that 
the  words  employed  are  not  apt  to  ohai^  a 
criminal  conspiracy,  because  the  words  "the  de- 
fendants did  bind  themselves  by  an  agreement" 
do  not  necessarily  import  that  the  agreement 
was  between  themselves,  but  leave  open  the  pos- 
sibility that  the  agreement  might  have  been  be- 
tween each  defendant  and  some  third  person. 

[Ed.  Note, — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  &8  87.  91 ;  Dec.  Dig.  $  43.»] 

2.  INDICTUENT  AND  INFOBUATION  ^  110*)— 
CONSPIBAOT— BLEOTEON  FBAITDS— LANGDAGS 
OF  STATUTK. 

The  indictment  is  not  open  to  the  objection 
for  the  further  reason  that  it  is  couched  in  the 
language  of  Grimes  Act  (P.  L.  1898,  p.  803)  S  37. 
as  amended  \a  Act  March  22,  1899  Ip.  L.  1899, 
p.  214),  which  section  does  not  merely  indicate 
the  punishment  for  a  crime  known  to  the  com- 
mon law,  but  defines  the  crime  itself. 

[Bd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  S  110.*] 

3.  CoNSPiBACT  (8  43*)  —  Election  Fbauds  — 
Indictment— Sdfficibnct. 

An  indictment  charging  a  conspiracy  to  pro- 
cure disoualified  persons  to  vote,  and  to  pro- 
cure qualified  persons  to  vote  in  more  than  one 
election  district  and  to  vote  under  names  other 
than  their  own  at  a  general  election,  hut  spe- 
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cific&llr  diaiglnK  a  cobapiracy  to  procure  a  cer- 
tain pezBOQ  to  vote  in  a  certain  election  district 
in  a  certain  coonty,  fixe*  tbe  place  where  tbe 
purpose  of  the  conspiracy  waa  to  Iw  ezecnted. 

[Ed.  Note^For  other  cases,  aes  Gonsplracr. 
Dec.  Dif  .  I  48.*] 

4.  GBIiaifAL  lAW  (I  or*)— COKSPIBACT-nJtJ- 
BISDICnOK. 

So  far  as  concerns  Jurisdiction,  tbe  ques- 
tion is  as  to  where  a  conspiracy  was  entered 
into,  and  not  where  its  purpose  was  to  be  ex- 
ecuted. 

[Ed.  Note.— For  other  cues,  see  Orlminal 
Law.  Dec  Dig.  |  97.*] 

B.  CoNSPnuoT  (I  84*V-Fbaitduuht  Voting 
—  "PEBVEBSioir  OB  Obstbitction  of  the 
Due  ADifinisTBATioN  or  Law." 

Fraudulent  voting  at  an  election,  whether 
consisting  of  votine  disqualified  persons,  repeat- 
ing, or  voting  under  the  names  of  other  vot- 
ers, is  a  "perversion  or  obstruction  of  the  dne 
administration  of  law,"  which  by  Crimes  Act 

g:  L.  1^  p.  805)  i  S7 ,  as  amended  by  Act 
arch  (P-  L.  1889.  p.  214),  is  made 

the  subject  of  a  criminal  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig.  {  34.«] 

0.  GoNSPiBACT  (i  4S*)  —  Indictment  —  Suin- 

dBNOT. 

An  indictment  ctiarging  specific  facts  bring- 
ing defendsnts  within  Crimea  Act  (P.  L.  18^. 
p.  S0.5)  S  37.  as  amended  by  Act  March  22, 
1899  (P.  L.  1899.  p.  214),  making  nersoos  who 
shall  oonri)Ine  to  commit  any  act  for  tbe  per^ 
version  or  obstruction  of  the  due  admlnlatration 
of  the  law  guilty  of  a  misdemeanor,  and  charg- 
ing them  so  as  to  inform  defendants  with  abso- 
lute certainty  of  the  character  and  nature  of 
the  offense,  is  aaflSdent,  Uiouj^  not  charging 
that  defendants  conspired  to  commit  an  act  for 
the  perversion  or  obstruction  of  the  due  admin- 
istration of  the  law. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  |  91;  Dec.  Dig.  8  43.*] 

7.  GoHSPiBAcr  (I  27*>~Fazltjbb  to  Accou- 
FLIBH  Pdbfobb— EnsOT. 

Where  there  Is  a  design  to  procnre  a  dis- 
qualified person  to  vote,  followed  by  an  overt 
act  In  pursuance  of  that  desi^.  the  conspiracy 
la  complete,  though  its  purpose  fall  and  the  per- 
son does  not  actually  vote. 

[Bd.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  f  89:  Dec  Dig.  |  jiT.*] 

8.  COHBPIBACT  (I  27*>— OVEBT  ACT. 

The  fact  that  there  Is  a  distinct  statatory 
provision  for  punishing  tbe  counseling  of  false 
registration  or  false  voting  in  no  way  impairs 
the  charge  of  a  conspiracy  to  procure  a  dis- 
qualified person  to  vote,  and  tbe  charge  of  pio- 
cnring  such  person  to  register  aa  the  overt  act 
In  pursuance  of  such  conspiracy,  as  counseling 
by  a  single  person  Is  quite  distinct  from  the 
combined  counseling  of  several  pemons. 

[Ed.  Note.— For  other  cases,  see  Conspiracy. 
Dec.  Dig.  I  27.*] 

9.  CONSPIBACT  (I  27*)— OVEBT  ACT. 

Aiding  and  abetting  in  the  false  registration 
of  a  person  is  a  sufficient  overt  act  in  execution 
of  a  conspiracy  to  have  such  person  fraudulently 
vote  at  uie  following  election. 

[Bd.  Note.— For  other  casea,  see  Conaplracy, 
Dec  Dig.  1 27.*] 

10.  iKDICtTfBNT  AND  iNTOailATrON  (|  61*)— 
Evidence— Judicial  Notice. 

Whether  the  court  will  take  judicial  notice 
of  the  location  of  a&  election  district  is  a  ques- 
titm  of  evidence,  and  not  of  pleading. 

[E!d.  Note. — ^FoT  other  cases,  see  Indictment  and 
Information,  Cent  Dig.  S  183 ;  Dec  Dig.  9  61.*] 


11.  Elections  (|  828*)— Violation  op  Elko- 
TiON  Law8— Indictment— SOPMCIESOT. 

A  dercription  of  the  electim  diatnct  by 
number  and  ward  In  an  indictment  alltting  a 
design  to  procure  a  fraudulent  vote  tberem  vas 
sufficiently  certain,  without  setting  oat  the 
boundaries  of  the  district. 

[Ed.  Note.— For  other  casee,  see  Elections, 
Dec.  Dig.  S  32a*] 

12.  Indictment  and  Irpobication  (|  125*)— 
mcltifabiousness. 

An  indictment  for  conspiracy  la  not  multi- 
farious because  chari^Dg  a  oeslgn  having  a  mul- 
titude of  objects. 

[Bd.  Note.— For  other  cases,  see  IndlctmAt 
and  Information,  Dec  Dig.  f  1^*1 

Application  for  certiorari  to  review  an  in- 
dictment of  James  B-  Nugent  and  others, 
charging  a  conspiracy  to  procure  a  person  to 
vote  at  a  genera]  electloiit  well  knowing  that 
he  waa  not  a  qualified  Totw.  AppllcatiOD 
overruled. 

Argued  Jane  term.  19(^,  before  BBEID, 
BERGEN,  and  VOORHEES.  JJ. 

Samuel   ICallsdi,  for  afiplicaiita.  Looia 

Hood,  for  the  State. 

BEED,  3,  The  Indictment  In  question 
chai^ea  that  the  d^ndants  did  unlawfully 
and  wickedly  combine,  unite,  confederate,  con- 
spire, and  hind  themselves  by  agre^ent  to 
unlawfully  and  corruptly  procure  one  W.  B. 
to  vote  at  a  specified  general  election  In  the 
Sixth  election  district  of  the  Second  ward  of 
the  dty  of  Newark,  well  knowing  the  said  W. 
B.  not  to  be  a  qualified  voter  in  said  election 
district  at  that  election. 

It  la  Insisted  that,  regardless  of  other  ob- 
jections to  tbe  indictment,  the  words  em- 
ployed are  not  apt  to  charge  a  criminal  con- 
spiracy. The  atlesed  defect  pointed  out  la 
that  tbe  words  *^e  defoidants  did  bind 
themselves  by  an  agreement"  do  not  Deoea- 
aarily  Import  that  the  agreement  was  between 
thonnlTes,  but  leave  open  the  pomlbility  that 
the  agreement  might  have  been  between  each 
defendant  and  aome  third  poaon  or  pemona. 
There  Is  no  doubt  that  tbe  forma  In  indict- 
ments for  conspiracy  contain  tbe  charge  that 
the  defendants  did  agree  together,  or  that  the 
defmdanfcB  did  among  themselves  conspire 
and  agree  together;  but  It  seems  Unposalble  to 
ascribe  to  the  other  words,  "combine,  ctMifed- 
entB,  oonaplre,*'  any  meaning  other  than  that 
the  defendants  mutually  eigaged  to  acctunp- 
Usb  the  purposes  charged.  Wbm  it  Is  said 
that  A.  and  B.  omfedmted  or  omsitlred  to 
do  an  act,  tbe  words  seem  to  have  a  well-de- 
fined significance.  The  etymological,  tedinl- 
cal.  and  popular  significance  of  these  words, 
when  predicated  of  two  or  more  posona.  Is 
that  Uiey  redprocally  will  to  assist  in  a  com- 
m<m  enterprise;  And  tbe  enterprise  being  com- 
mon, and  the  win  of  all  the  defesidanta  being 
common,  the  agreement  was  common  and  be- 
tween each  and  all  of  the  defendants.  This 
Is  tbe  equivalent  for  ^re^ng  togediv  to  per- 
form the  act  Besides,  the  charge  Is  condied 
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in  the  langnage  (tf  section  87  ot  ttae  crimes 
act  rP.  L.  1S88.  p.  SOB),  as  amended  br  tbe  act 
«f  1889  (P.  L.  1889;  p.  214).  Ttila  section  does 
not  moely  Indicate  the  pnnlslunent  for  a 
■crime  known  to  common  law,  bnt  defines  ttie 
crime  Itself.  I  ther^ore  tUnk  the  statonent 
of  coi^lrac7t  from  tbe  point  of  rlew  In  wblcb 
It  Is  attacked,  is  sufficient 

It  Is  again  Insisted  that  the  indictment  does 
not  diow  that  the  defendants  conspired  to 
commit  a  crime  In  tbe  county  of  Essex.  As- 
snmlDg  that  such  a  charge  was  essential  un- 
der the  statute,  It  nerertheleas  i^pears  bi  the 
Indictment  The  general  purpose  of  tbe  ccm- 
splracy  as  set  out  was  to  procure  disqualified 
persons  to  rote^  and  to  procure  qualified  per^ 
•cms  to  TOte  In  more  than  we  election  dis- 
trict and  to  TOte  upon  names  othw  than  their 
<»wn  upon  a  general  electttm  held  in  this  state 
en  a  certain  date;  but  the  spedflc  charge  is 
that  tliey  cmuplr^  to  procure  a  certain  per^ 
son  to  TOte  In  a  certain  tfectl<m  district  bi 
Essex  county.  This  fixes  the  place  where  tbe 
purpose  of  the  arnqdracy  was  to  be  erecuted. 
Bat  tbe  real  point,  so  far  as  concerns  jurlsdlc- 
tion.  Is,  whoe  was  the  conspiracy  entered  in- 
to? Dealy  t.  U.  S.,  162  U.  8.  SS8. 14  Sup.  Gt 
68a  88  L.  Ed.  64B.  And  tbe  Indictment 
chargM  it  to  liaTe  been  In  tiie  county  of  Es- 
sex. 

But  It  Is  said  that  tt  Is  not  charged  that  the 
^xaasj^incy  was  to  commit  a  crime,  and  that, 
as  tiie  crime  of  cmsplracy  is  limited  sec- 
tion 87  of  On  act  concerning  crimes  as  that 
section  was  amended  in  1899  (P.  L.  1899,  p. 
214),  the  only  inmmd  vpaa  which  this  Indict- 
nent  can  stand  Is  that  ttae  purpose  to  be  ae> 
OHnplisbed  by  tbe  conspiracy  was  the  commls- 
irion  of  a  crime;  and  it  is  Insisted  that;  while 
the  purposes  to  be  aocompllslied  were  crimes 
tmder  section  2  of  the  act  <tf  1906  (P.  L.  1006, 
p.  224),  yet  tliat  sectlim  has  be«i.  repealed  by 
a  later  act  in  1906  (P.  U  1906.  p.  402),  the 
tUrty-flf  Ch  section  of  which  later  act,  it  la 
iDtisted,  proTides  few  the  sole  punishment  of 
acts  which  under  tb»  previous  acts  were 
crimes;  the  punishment  being  a  penalty  to  be 
reoorered  in  a  cItII  actlim.  It  Is  to  be  ob- 
served that  the  l^lslatlon  contained  In  sec- 
tiui  86  of  tbe  later  act  seems  to  be  entire 
aside  trtm  tbe  purpose  indicated  In  the  title 
<^  tb»  «ct  The  purchase  ct  voting  machldea, 
and  the  r^nlatlon  ot  tba  use  of  voting  ma- 
diines^  csn  hardly  be  said  to  express  a  pur- 
pose to  Instate  for  the  puniahment  of  Illegal 
vothug,  which  punisbment  has  always  been 
provided  for  In  tbe  crimes  act  or  In  tbe  act  to 
regulate  Sections. 

But  the  question  of  r^aler  Is  unimport- 
ant It  Is  unimportant  because  the  assump- 
tion that  the  Indictment  is  valid  only  If  it 
charges  a  design  to  ocmimlt  crime  Is  unten- 
able. Assuming,  tot  the  puri>oee  of  defend- 
ants argument  that  section  87  of  the  crimes 
act  (P.  Ij.  1898,  p.  806),  as  antuided  In  1S09 
4P.  Lb  1809,  p.  214,  covers  tbe  whole  field  of 
criminal  conq;)lracy,  and  that  ttils  ssctlon,  not- 
wlthstsndlng  State  r.  Kwton,  28  N.  J.  Law, 


88,  excludes  any  matter  as  the  subject  for  a 
criminal  omspIrafT  nto  those  pointed  out  In 
the  statute,  yet  tbe  matters  Included  within 
tills  statute  are  not  confined  to  a  combination 
to  conualt  a  crime.  One  of  tbe  purposes,  a 
comblnatbm  to  eaect  which  is  a  conaplracy,  Is, 
in  the  langnage  of  this  section,  "a  design  to 
cnnmlt  an  act  for  the  perverslm  <nr  obstruc- 
Uaa  of  Justice  or  tbe  doe  admlnlatratlra  of 
the  laws."  Now  the  ftandnlent  voting  at  an 
election,  whether  In  the  shape  ot  voting  dis- 
qualified posona;  r^ieatlng,  or  voting  upm 
the  names  of  other  voters,  is  a  perversion  or 
obstruction  at  tbe  due  administration  of  bw. 
It  Is  as  palpably  so  as  was  tbe  tarapwing  with 
ballot  boxes,  dealt  with  In  the  case  of  Mos- 
chen  V.  State,  63  N.  J.  Iaw,  498,  22  Atl  60, 
affirmed  64  N.  J.  Law,  890;  26  Atl.  964.  In 
that  case  an  indictment  for  conspiracy  was 
sustained  upon  these  grounds.  Therefore  It 
would  not  matter  whether  these  acta  of  fraud- 
ulent voting  were  criminal  or  penal  acta,  or 
neither  criminal  nor  penal.  Tbey  were  In  any 
aspect  pcnrenAve  of  the  doe  administration 
of  the  law.  It  is  true  that  fba  Instrument 
does  not  ehaqce  that  the  defttidanta  am- 
spited  to  commit  an  act  for  the  pwverslon  oc 
obstruction  of  Justice  or  tbe  due  administra- 
tion ot  die  law.  But  it  does  diarge  spedflc 
(acta  which  bring  the  d^oidanta  within  tbe 
ban  of  the  statutory  language,  and  diargea 
those  facta  so  as  to  Inform  them  with  abso- 
lute certainty  of  tbe  diaractor  and  nature  of 
tbe  spedflc  diuge^  and  this  waa  all  that  was 
requfalte.  State  v.  Thatcher,  86  N.  J.  Law, 
446:  State  V.  Starbop,  89  N.  J.  Law.  423. 

Again,  It  Is  Insisted  that  no  overt  act  is 
Ifft^erly  pleaded.  The  overt  acta  pleaded  are 
that  the  defendants  In  pursuance  of  their 
onaplra^  aided  and  abetted  tbe  disqualified 
persons  whom  they  had  conspired  to  have  vote 
to  falsely  register  their  names  or  tbe  names 
of  otiias  <m  a  certain  r^lstry  list  as  persons 
qualified  to  vote.  It  is  first  said  that  there  la 
no  charge  that  such  persons  voted  or  offered 
to  vote;  and,  secondly,  that  there  Is  a  distinct 
statutory  provision  for  punishing  a  person 
who  shall  counsel  the  r^lstratlm  of  any 
name  of  any  perscm  knowing  him  not  to  be 
entitled  to  a  vote,  and  there  Is  also  a  distinct 
provision  for  punishing  any  one  who  shall 
counsel  a  person  to  vote  on  election  day.  In 
the  first  place,  the  act  which  tiie  defadante 
conspired  to  effect  need  not  be  accomplished. 
If  there  was  a  design  to  procure  a  disqualified 
person  to  vo^  followed  by  an  overt  act  In 
pursuance  ot  that  design,  tbe  conspirai^  was 
complete,  although  for  some  reason  Ita  pur- 
pose failed  and  the  person  did  not  actually 
vote.  Secondly,  the  fact  that  there  Is  a  provi- 
sion for  punishing  the  counsding  to  false 
registration,  or  counseling  to  talse  voUi«.  In 
no  way  impairs  the  charge  of  a  conspiracy  to 
procure  a  disqualified  persim  to  vote,  and  tbe 
charge  of  procuring  such  person  to  reglst^  as 
an  overt  act  Indeed,  is  may  be  observed  that 
counseling  by  a  single  person  la  quite  distinct 
from  the  combined  counseling  of  several  per- 
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ions.  It  Is  tiie  pover,  and  coxuKqaently  tbe 
dang^  that  qwlngs  fnm  ttie  unloD  of  In- 
fluence ot  many  minds  and  wills  to  bring 
about  the  reani^  that  constitutes  the  criminal- 
ity of  a  ccniplracy.  Bespectlng  the  essential 
act  In  execution  of  the  joint  design  required 
tbe  statute,  we  tbli&  that  the  reglatratlon 
Is  sndi  a  step  in  the  assertion  of  the  right  to 
vote,  and  In  the  equipment  of  tbe  person  as- 
sratlng  ttte  rl^^  Kith  the  privily  of  ?othig, 
that,  where  tbore  Is  a  design  to  vote  fraudu- 
lently, &iea  a  fraudulent  registration  Is  an 
act  t^eu  In  the  executltm  of  that  purptne.  It 
foHows  that  tbe  aiding  and  abetting  In  Uie 
false  re^tratlon  ot  W.  B.  was  an  overt  act 
In  carrying  Into  execution  the  design  to  pro- 
cure W.  B.  to  vote  at  the  following  election. 

It  is  again  (AJected  that  an  election  district 
la  not  a  political  division  of  the  state  of  which 
tbe  court  will  take  Judicial  notice;  that  there- 
fore tbe  charge  ot  a  design  to  procure  a  per- 
aoa  to  vote  in  a  certain  numbered  election  dis- 
trict in  a  certain  ward  in  a  city  Is  hisufflclent 
for  want  of  certainty.  Whether  the  court 
will  take  judicial  notice  of  tbe  location  of  an 
Section  district  Is  a  matter  of  evidence,  and 
not  of  pleading,  and  we  think  tiiat  a  descrip- 
tion of  the  Section  district  by  number  and 
ward  was  soflkdraitly  certain,  without  se^ 
ting  out  tbe  boundaries  of  the  district 

It  is  again  insisted  that  the  Indictment  Is 
multifarious,  in  Oiat  It  charges  a  design  liaT- 
Ing  a  multitude  of  objects  to  be  aoeompllsbed. 
But  this  objectl(Hi  is  answered  by  the  opinion 
of  Beasley,  C.  J.,  In  Noyes  r.  State,  41  N.  J. 
Law,  4ia  The  requlronenta  of  an  overt  act 
in  no  way  modify  ttie  principle  that  the  ccm- 
federacy  Is  a  single  act,  and  that  it  may  In- 
clude In  its  purpose  any  number  of  particnlars. 

Our  consideration,  therefore,  of  these  and 
other  points  jogeA  on  behalf  of  tbe  applica- 
tion, leads  us  to  the  ctmclusion  that  the  appli- 
cation must  be  refused. 


FISCHER  V.  FISCHER  et  al. 

(Court  of  ChanceiT  of  New  Jeraey.    Nov.  19, 
1908.) 

1.  Wflm  a  638*>.— CoNSTBucnoN— "In  Case 
OF  His  Death." 

Where  there  Is  a  bequest  to  one  and  "in 
case  of  his  death"  to  another,  the  expression  "in 
caw  of  his  death"  unexplained  by  the  context 
refera  to  the  event  of  death  happening  before 
the  death  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dfe.  81  I1C3-1164;  Dec.  Dir.  |  B38.» 

For  other  definitions,  see  Worda  and  Fhrases, 
vol.  4,  pp.  3468-3469.] 

2.  Wills  fS  538*)— CoNBTKUcnow— "In  Cass 
OF  His  Death." 

An  absolute  bequest  to  a  person,  followed 
by  the  expression  "in  case  of  his  death,"  cannot 
be  constnied  to  mean  "at  his  death"  or  "from 
his  death" ;  the  element  of  contingent?  beintr 
abaent  in  that  case,  as  no  proper  force  could 
then  be  given  to  the  expression,  ''in  case  of." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  liaa-1164  ;  Dec.  Di(r.  J  538.*] 


8.  WiiiS  ({  688*)-CoiraTinoixoK— **lH  Case 

OF." 

Where  the  context  of  tbe  will  Is  silent,  the 
words,  "in  case  of,"  and  similar  expressions,  re- 
ferring to  the  death  of  a  prior  legatee  in  con- 
nection with  some  collateral  svenL  apply  to  the 
contingency  happening  as  w«Il  after  aa  before 
the  death  of  testator. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Diig.  H  1163-1164 ;  Dec  DigTl  BS8.*] 

4.  Wills  (|  625*)  —  ConsTBUcnoir  —  EIstatc 
Devised. 

Testatrix,  by  the  first  paragraph  of  her 
will,  gave  her  entire  estate  to  her  eon  and  his 
wife.  By  the  second  paragraph  she  imposed  aa. 
both  the  burden  of  suppotting  her  Infirm  hus- 
band for  life,  and  by  the  third  declared  that, 
in  case  the  son  should  die  before  his  wife,  his 
widow  should  then  become  the  owner  ai  tbe 
property  in  common  with  her  two  children,  with 
the  added  condition  that,  in  case  she  remarried, 
the  two  children  sbonld  become  the  owners  of 
the  entire  estate.  Held  that,  as  to  testatrix's 
real  estate,  the  will  created  an  estate  in  fee  by 
the  entirety  Id  testatrix's  son  and  his  wife  with 
limitation  over  by  way  of  executory  devise  in 
the  event  of  the  son's  death  before  his  wife,  ii^ 
respective  of  the  death  of  testatrix,  and,  at  the 
Bon^s  death,  the  estate  by  the  entirety  was  de- 
feated by  ttie  happening  of  the  contingency  nam- 
ed, and  the  fee  passed  to  the  widow  and  ber 
two  children  in  equal  shares ;  the  fee  in  the 
widow's  share  being  defeasible  In  case  of  her 
remarriage.  In  whidi  event  tbe  entire  estate 
passed  to  the  children. 

rHM.  Note.— For  other  cases,  see  Wills,  Cmt. 
Dig.  8S  1447-1450;  Dec  Dig.  |  626.*] 

Suit  by  Mary  N.  Fischer  against  George 
A.  Fischer  and  another  to  quiet  title  to  land. 
Judgment  for  defendants. 

The  bill  Is  filed  by  complainant  against  her 
two  minor  children  to  quiet  the  title  to 
tain  real  estate  which  was  owned  by  the 
grandmother  the  two  minors  at  tbe  time 
of  her  decease  and  disposed  of  by  ber  will. 
In  effect,  the  bill  Is  to  procure  a  eons  traction 
of  the  provisions  of  that  will  toucblug  cer- 
tain real  estate  therein  referred  to. 

The  will  of  Kunignnde  Fischer  (the  mother 
of  the  father  of  the  two  defendant  minor 
chlldr«i,  and  the  mother  of  the  husltand  ot 
complainant)  provided  as  follows: 

"First,  after  my  lawful  AtMa  are  paid  I 
give  and  bequeath  and  devise  all  my  real 
estate  being  my  house  known  as  iinmberClOS) 
one  hundred  and  eight  Honroe  Street'  in  the 
city  of  Hobokm,  county  of  Hudson,  and  state 
of  New  Jersey  as  well  as.  all  my  permmal 
estate,  goods  and  chattels  of  whatever  nature 
and  kind  soever  to  my  beloved  son  Otto  A. 
Fischer  and  his  wife  Mary  N.  Flsidier  and 
their  heirs  and  assigns  forever. 

"Second,  my  dear  husband  Cbarles  Augiut 
Fischer  who  had  been  and  is  now  in  feeble 
health  and  will  be  taken  care  of  by  my  son 
and  his  wife  so  that  fliey  have  to  care  for  all 
his  necessitieB  and  wants  and  will  receive 
from  them  as  pocket  money  four  dollars 
cash  every  monUi  during  bis  lifetime. 

"Third.  In  case  my  son  Otto  August  inacli- 
er  should  die  before  his  wife  it  Is  my  will 
that  as  long  as  his  wife  Mary  N.  Fischer  does 
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Dot  remarry  and  will  be  his  widow,  that  In 
tbls  case  sbe  becomei  the  heir  to  the  property 
with  her  two  dilldren  Anna  and  Oeorge.  oth- 
erwise the  property  has  to  go  to  these  two 
cbUdren  alone  as  their  Inheritance  from  th^ 
frandmother." 

The  will  bears  date  March  13,  3901.  Knnl- 
gnnde  Fischer,  testatrix,  died  April  12,  1901. 
Charles  Aognst  Fischer,  the  husband  of  tes- 
tatrix named  In  the  second  paragraph  of  the 
win,  died  November  8,  1901.  Otto  Fischer, 
tbe  son.  died  April  15,  1906.  Mary  N.  Fisch- 
er, the  son's  wife  named  hi  the  will,  and  the 
two  minor  children  Anna  and  Oeorge,  grand- 
children of  testatrix,  are  still  alive,  and  Mary 
N.  Fischer  (complainant)  has  not  remarried. 
The  bUl  is  filed  by  Mary  N.  Fischer,  widow 
of  the  son,  against  her  two  minor  children 
Anna  and  Oeoi^  It  Is  contended  In  behalf 
of  complainant  that  npon  the  death  of  tes- 
tatrix an  estate  by  the  attlrety  vested  In 
the  son  Otto  A.  and  complainant,  and  that, 
upon  tbe  death  of  Otto  A.,  an  absolute  e» 
tete  became  reated  In  complainant,  and  that 
tbe  two  minor  grandchildren  of  testatrix  in 
consequence  take  nothing  under  the  will. 

William  8.  Stnhr,  tor  complainant  8am- 
ael  A.  Beason,  for  defendants. 

LEAMINO,  y.  a  (after  stating  tbe  facta  as 
above).  It  wlU  be  observed  that  testetrlx  by 
the  flrrt  pari^raph  of  her  will  devises  an  ah* 
solute  estate  to  hw  son  Otto  and  hli  wife. 
By  the  third  paragraph  two  sncceaalve  con- 
tingencies are  Introduced  to  the  effect,  first, 
ttat.  If  tbe  son  Otto  dies  before  his  wife,  the 
property  shall  go  to  the  wife  and  tbe  two 
grandchildren ;  and,  second.  If  ttie  wife  here- 
after remarries,  the  property  shall  go  wholly 
to  the  two  grandchildren.  The  question  is 
therefore  presented  whether  the  death  of  Ot- 
to before  his  wife  Is  a  contingency  which  tes- 
tatrix Intended  to  be  operative  only  in  the 
event  of  the  contingency  occurring  before  the 
death  of  testatrix,  or  as  a  contingency  to  be 
equally  operative  in  the  event  of  the  contin- 
gency happening  after  the  death  of  testatrix. 
Aa  tbe  contingency  did  not  occur  until  after 
the  death  of  testatrix,  her  Intention  In  the 
reepect  named  must  be  ascertained. 

Tbe  provisions  of  tbe  will  which  are  to  be 
here  cmstrued  relate  to  both  the  real  and 
personal  property  of  testatrix;  and  the  con- 
tention In  behalf  of  complainant  Is  that  the 
gift  falls  within  the  well-recognlzed  rule  of 
oonstmctlon  that,  where  there  Is  a  bequest 
to  one  person  and  "In  case  of  his  death"  to 
another  person,  the  expression  "in  case  of 
his  death,"  unexplained  by  the  context  of  the 
will,  will  be  understood  as  referring  to  the 
event  of  death  happening  before  tbe  death 
of  testator.  While  tbe  rule  of  construction 
referred  to  is  in  most  cases  applied  to  be- 
quests of  personal  property,  the  same  rule 
haa  by  some  authorities  been  applied  to  de- 
vise* of  real  estate.  The  precise  purpose  and 
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application  of  the  rule  sboold  therefore  t» 

considered  In  this  case. 

Conceding  the  rule  of  construction  referred 
to  as  applicable  to  the  same  extent  in  devised 
of  real  estate  as  in  bequests  of  personal 
pn^rty,  I  am  unable  to  reach  the  conclu- 
sion that  the  contingency  of  the  death  of  Ot- 
to referred  to  by  testatrix  was  intended  by 
her  to  relate  to  the  death  of  Otto  only  In  the 
evrait  of  the  death  of  Otto  occurring  before 
the  death  of  testatrix.  Where  a  bequest  is 
made  to  <»ie  person  with  a  gift  over  In  case 
of  his  deaUi,  courts  have  uniformly  held  tliat 
the  expreaston  *in  case  of  his  death"  must 
be  understood  to  mwn  In  case  of  bis  death 
beftve  the  deatb  of  testator,  or  in  case  of 
his  death  before  distribution  where  a  period 
of  distribution  may  be  said  to  be  contemplat- 
ed. But  tbe  reason  of  tliat  mle  is  aK)arait 
and  well  mderstood;  and,  as  Is  tbe  case- 
■with  any  general  rule,  it  is  dUBcnlt  to  find 
Justification  for  Ito  retention  when  tbe  rea- 
son for  Ite  iu>plication  disappears.  Tbe  ex- 
pression "in  case  of  bis  death"  imports  a 
outlngency  in  the  mind  of  testator,  and  yet 
death  Is  not  a  conUi^cency,  bat,  on  the  con- 
trary, is  tbe  most  certain  of  all  events. 
Hence  an  absolnte  bequest  to  a  person  tot 
lowed  by  the  expression  "in  case  of  tai» 
death"  cannot  be  understood  to  mean  "at  bis 
death**  or  *^m  his  death,"  because  in  that 
case  the  element  of  contingency  is  absent 
and  no  proper  force  Is  given  to  tbe  expres- 
sion "In  case  of."  To  give  full  meaning  to 
the  words  *in  case  of,"  something  that  is  a 
real  contingency  must  be  understood  to  have 
been  In  the  mind  of  testator.  So,  In  order  to 
give  entire  force  to  the  expression,  It  Is  nec- 
essary to  connect  with  the  death  of  the  lega- 
tee some  circumstance  which  Is  not  certain 
but  which  is  contingent.  That  circumstance 
is  necessarily  the  contingency  of  the  death  of 
testator  before  the  death  of  the  devisee. 
Such  expressions  are  therefore  understood  to 
mean  the  contingency  of  death  of  tbe  legatee 
before  the  death  of  the  testator.  The  tend- 
ency of  courts  to  favor  the  vesting  of  estates 
Is  also  thought  to  have  had  an  Influence  In 
establishing  the  rule  of  construction  refer- 
red ta  But  It  seems  manifest  that,  where 
death  is  referred  to  in  connection  with  some 
collateral  event  which  is  in  itself  a  pure 
contingency,  the  reason  for  the  rule  is  absent, 
so  far  as  it  seeks  to  determine  testator's  in- 
tent by  giving  force  to  all  expressions  of  the 
will.  In  the  will  now  imder  consideration 
the  contingency  referred  to  Is  as  follows: 
"In  case  my  son  Otto  Augustus  Fischer 
should  die  before  his  wife."  This  Is  a  pure 
contingency,  and  I  am  aware  of  no  logical 
reason  that  can  be  found  for  adding  to  this 
contingency  the  additional  contingency  that 
Otto  shall  also  die  before  testatrix,  if  the  in- 
tention of  testatrix  is  to  be  sought  by  giving 
appropriate  force  to  all  of  the  provisions  of 
ber  win.  In  consequence,  in  2  Jarman  on 
Wills,  p.  040,  the  author  bas,  with  some  ties- 
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ltanc7,  It  Is  stated,  defined  a  second  nile  as 
follows:  'The  general  rule  Is  that,  where 
the  context  is  silent,  the  words  (In  case  or 
^nd  similar  expressions)  referring  to  the 
death  of  the  prior  l^atee,  in  connection  with 
-some  collateral  event,  apply  to  the  contin- 
gency happening  as  well  after  as  before  the 
death  of  the  testator."  The  following  cases 
which  are  reviewed  by  the  anthor  sustain 
the  rule  as  it  is  there  defined:  Allen  t. 
Farthing,  2  Mad.  310;  Child  t.  Gilbert,  3  My. 
ft  K.  71;  Smith  t.  Stewart,  4  De  O.  ft  S. 
253.  I  am  aware  that  the  rule  last  referred 
to  fails  to  find  entire  recognition  in  many  ad- 
judicated cases.  These  cases  in  the  main 
relate,  so  far  as  I  have  examined  them,  to 
bequests  over  in  case  of  the  death  of  the 
first  legatee  without  issue.  In  such  cases  the 
event  of  death  without  Issue  does  not  ap- 
pear to  be  onlformly  treated  as  a  collateral 
•event,  and  an  alnolute  estate  Is  held  to  vest 
in  the  fiivt  legatee  if  alive  at  the  time  of  dis- 
tribution. 

But  I  find  it  unnecessary  to  base  my  con- 
clusions upon  the  rule  above  quoted  from  the 
text  of  Januan  on  Wills.  All  authorities  ap- 
■pear  to  agree  that,  where  the  context  of  the 
will  discloses  ai^  manifestation  of  an  in- 
tent upon  the  part  of  testator  to  refer  to 
death  subsequent  to  testator's  death,  snch 
manifestation  of  intent  will  be  recognized 
and  regarded  as  controlling,  even  though 
such  manifestation  of  intent  may  be  but 
slight  The  English  cases  to  that  effect  are 
reviewed  and  followed  by  Chancellor  McGIII 
in  Burdge  v.  Walling.  4S  N.  J.  Bq.  10.  16 
Atl.  51.  I  find  In  the  subject-matter  of  the 
present  will  evidences  of  the  Intention  of 
testatrix  to  limit  the  estate  of  her  son  Otto 
in  the  event  named,  irrespective  of  whether 
his  death  occurred  b^ore  or  after  her  death. 
By  the  first  paragraph  of  the  will  the  entire 
estate  of  testatrix  is  given  to  her  son  Otto 
and  hlB  wife  absolutely.  By  the  second  para- 
graph the  will  imposes  upon  both  the  son 
and  wife  the  burden  of  supporting  the  Infirm 
husband  of  testatrix  during  his  life,  and  pay- 
ing him  f4  per  month  during  that  period. 
The  third  paragraph  contemplates  the  con- 
tingency, now  In  question,  of  the  death  of  the 
son,  and  provides,  In  substance,  that,  In  case 
the  son  should  die  before  his  wife,  his  widow 
(complainant  herein)  should  then  become 
owner  of  the  property  in  common  with  her 
two  children,  grandchildren  of  testatrix, 
with  the  condition  added  that.  In  the  event 
of  hee  (complainant)  remarrying,  then  the 
two  grandchildren  of  testatrix  should  become 
owners  of  the  entire  estate.  Tills  provision, 
designed  to  defeat  the  »tate  of  complain- 
ant, and  to  secure  to  the  grandchildren  of 
testatrix  the  entire  estate  in  the  event  of  the 
remarriage  of  complainant,  Is  one  so  usual 
that  its  purpose  can  scarcely  be  mistaken. 
It  seems  manifest  that  testatrix  entertained 
a  defined  purpose  to  guard  against  the  pos- 


sibility of  a  second  marriage  of  her  daoghter- 
In-law  to  the  detriment  of  her  children 
the  son  of  testatrix.  If  this  purpose  of  tes- 
tatrix can  be  discerned.  It  se^s  manifest 
that  this  contingency  Is  one  which  cannot  be 
MHumed  to  have  been  Intoided  to  be  guard- 
ed against  only  in  the  event  Of  the  death  of 
the  son  before  the  death  of  testatrix.  It  will 
be  observed,  also,  that  the  second  paragraph 
of  the  will  enjoins  both  the  son  Otto  and  his 
wife  to  care  for  the  enfeebled  husband  of  tes- 
tatrix during  his  lifetime,  and  to  pay  to  him 
a  weekly  stipend.  This  also  indicates  thst 
testatrix  had  in  mind  the  death  of  her  acta 
after  her  death,  at  least  so  far  as  the  provi- 
sions of  that  paragraph  of  the  will  are  con- 
cerned ;  for  the  necessity  of  support  and  the 
provisions  of  the  will  touching  support,  which 
are  directed  alike  to  the  son  and  daughte^ 
In-law,  could  only  become  operative  at  the 
death  of  testatrix. 

Touching  the  real  estate  in  question.  I 
think  It  entirely  clear  that  the  vriU  created 
an  estate  in  fee  by  the  entirety  (Den  v. 
Hardenbergh,  10  N.  J.  Law,  42,  18  Am.  Dec. 
371)  In  Otto  and  his  wife,  with  limitation 
over  by  way  of  executory  devise  In  the  event 
of  the  death  of  Otto  before  his  wife,  irre- 
spective of  whether  Otto's  death  occurred 
before  or  after  the  death  of  testatrix.  At  the 
death  of  Otto,  the  estate  by  the  entirety  was 
defeated  by  the  haK>^iig  of  the  cimtiDgencT 
named,  and  the  fee  passed  to  complainant  and 
her  two  children  In  equal  shares,  with  the 
fee  of  complainant  in  ber  share  made  again 
defeasible  In  the  event  of  her  remarriage^  in 
which  latter  event  ttie  whole  estate  win  pus 
to  the  two  chlldrm  absolutely.  This  appears 
to  be  in  accordance  with  the  manifest  intent 
of  testatrix,  and  I  find  no  rule  of  construc- 
tion or  principle  of  law  touching  the  diq^otf- 
tl<m  of  real  estate  by  devise  inconsistent  with 
the  creation  of  the  estates  above  defined. 


I*AWTON  T.  BBDBLL  et  ah 
(0>urt  of  Cbanceiy  of  New  Jersey.    Oct.  24. 


1.  CORFOBATIORS  ($  155*)— FbAUD  OH  StOCE- 
H0LDEB8  —  SETTINO  ASIDK  WOBSINa  CAP- 
ITAL. 

Evidence,  In  a  salt  to  tequlre  the  declarinc 
of  a  dividend  by  a  corporation,  hetd  to  show 
that  a  resolution  of  two  of  the  three  directors, 
fletting  aside  all  Its  earnings,  and  more,  as  a 
working  capital,  was  a  fraud  ea  the  <mly  other 
stoekhtrider,  the  third  director. 

[Bd.  Note.— For  other  case^  see  OoiporatlMi& 
Cent  Dig.  H  B61,  067;  Dec.  Dig.  1  iSs.*] 

2.  CJoBPOBATions  Q  lS6*>--Fui7i>  OH  Stock- 

HOLDBBS— DlTIDINDe— BXHEniES. 

Where  two  of  the  three  directors  of  a  cor- 
poration, one  a  nominal  stockholder  only,  by 
resolution  set  aside  all  Its  earnings  as  a  work- 
ins  capital,  in  fraud  of  the  only  otlier  stock- 
holder, the  third  director,  they  at  his  suit  will 
be  required  to  declare  a  dividend  of  all  the  net 
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■eunincB  not  needed  for  the  Ic^Umate  puiposes 
of  the  coDiiNui7*a  biuiiteM. 

[Bd.  Note^For  other  caaee,  see  Oorpontlons, 
Cent  IMg.  II  S61,  987;  Dee.  Dig.  1165.*] 

3.  GOSPOBATIOZTS  (5  808*)— Salabieb— FRAUD. 

B.  owned  20  snares  of  stock  of  a  corpora- 
tion, and  Jj.  owned  the  remaining  12.  One  of 
B.'e  shares  was  pnt  In  the  name  of  his  sister  to 
aoalify  her  as  a  director,  and  she  and  B.,  as 
airectOTB,  took  from  L.  the  office  of  president, 
&nd  discharged  him  from  the  company's  employ, 
tboos^  be  had  brought  it  most  of  its  boslness ; 
the  reason  ciTeiL  bwov  that  it  was  to  reduce 
fxpenses.  There  was,  however,  no  other  re- 
daction of  expenses,  and  in  addition  to  setting 
aside  all  the  prior  earnings  as  a  working  cap- 
ital, they  increased  B.'s  salary,  though  enough 
business  to  even  pay  this  was  not  done  there- 
after. Bel4,  that  B.  was  not  entitled  to  tbe  full 
amoont  of  such  salary  as  against  L. 

[Ed,  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  SI  1340-1312 ;  Dec.  Dig.  {  308.*] 

4.  COBPOBATIONS  Q  181*)— DiBIOIOBB— ACCKSS 

TO  Books. 

A  director  of  a  corporation  is  entitled  to 
access  to  all  its  books. 

[Ed.  Note^For  other  cases,  see  Corporations, 
€«nt.  Dig.  I  674;  Dec  Dig.  I  181.*] 

Snit  by  LawtOD  against  Clinton  W.  Bedell 
and  another.  Deoree  for  complainant. 

Anderson  Price,  for  complainant  WilUam 
T.  Carter,  Jr.,  for  defendanta. 

HOWBI*L,  V.  O.  (orally).  This  corpora- 
tion, by  name  Lawton,  Bedell  &  Co.,  was  or- 
ganized tmder  ttae  general  corporation  laws 
of  New  Jersey  In  the  month  of  October, 
1905,  -with  a  capital  of  |3,100,  all  of  which 
I  nnderstand  was  paid  np  In  some  way  or 
other ;  bnt  concerning  that  there  Is  no  qnee- 
tlon  in  this  case.  Tbe  charter  containa  in 
Its  alxth  paragraph  a  provision  that  the 
board  of  directors  shall  have  power,  without 
tbe  assent  or  vote  of  the  stockholders,  among 
ether  tilings,  to  fix  the  amount  to  be  reserved 
as  a  -working  capital.  The  canse  of  action 
in  this  case  will  tnm  yery  largely  npon  that 
paragraph. 

Hie  corporation  began  business  at  tbe  time 
of  its  organisation.  During  the  first  year 
it  made  a  very  small  amount  of  money,  $40, 
as  one  of  the  witnesses  testifies.  But  during 
the  second  year,  and  dnring  the  third  year. 
It  made  considerable  profits,  so  that  at  the 
end  of  tbe  third  year,  or  say  In  the  month 
of  March,  1908,  it  had  a  surplus  which  was 
considerably  larger  than  Its  capital,  possibly 
twice  as  large.  I  think  ttie  complainant  in- 
sists that  It  was  about  three  times  as  large; 
bat  at  any  rate  It  was  a  substantial  surplus, 
and  consisted  very  largely  of  cash  In  bank. 
About  six  months  before  March,  and  before 
the  events  that  happened  in  Marcb,  1908,  Mr. 
Lawton.  the  complainant,  became  dissatis- 
fied with  bia  position  in  the  corporation,  and 
d^lred  either  to  buy  or  sell,  and  made  such 
a  proposition  to  Mr.  Bedell.  In  the  mean- 
time, and  during  the  whole  of  that  six 
months,  very  little  business  came  In,  and)  as 
I  take  It  from  the  testimony.  It  was  up  to 


Mr.  Lawton  to  see  that  the  business  was 
brought  in,  and.  In  fact,  he  says  so,  and 
boasts  of  his  failure  to  do  so,  because  he  says 
that  during  the  existence  of  the  company  he 
brought  In  pretty  nearly  $80,000  worth  of  busi- 
ness. While  there  is  no  testimony  that  there 
were  disagreements  between  the  two  princi- 
pal owners,  I  take  It  that  the  feeling  between 
them  was  not  very  cordial.  Mr.  Lawton,  the 
complainant  was  the  holder  of  12  shares  of 
the  stock  of  the  company.  Mr.  Bedell  was 
the  holder  of  19  shares.  There  was  one  other 
share  that  was  held  by  a  man  named  Tal- 
man,  which,  in  Oct(^r,  1006,  was  transferred 
to  Miss  Bedell,  a  sister  of  Clinton  W.  Bedell. 
That  one  share  of  stodc  was  a  qualification 
share  undoubtedly,  and  belonged  to  Mr.  Clin- 
ton W.  Bedell.  It  was  put  by  him  in  the 
name  of  his  sister,  evidently  for  tbe  purpose 
of  qualifying  her  to  become  a  member  of  the 
board  of  directors.  She  Is  a  school  teacher 
in  New  York,  and  does  not  live  In  New  Jer- 
sey, has  no  Interests  here  apparently;  and 
she  thereupon  became  a  director  of  the  cor- 
poration. Now  the  culmination  of  all  this 
was  in  tbe  month  of  March,  1908.  At  a  meet- 
ing of  the  directors  held  at  that  time  a  great 
many  things  were  done  which  convince  me  of 
the  character  of  this  attempted  transaction. 
In  the  first  place  Mr.  Lawton,  without  any 
reason  being  assigned,  was  dismissed  from 
employment  of  the  company.  He  was  elected 
a  director,  but  there  was  taken  from  him  the 
office  of  prraldent,  which  he  had  previously 
held  and  he  was  put  out  on  the  world  with- 
out any  means  of  obtaining  his  livelihood,  tm- 
less  he  could  get  dividends  from  this  corpora- 
tion. Tbe  reason  given  by  Mr.  Bedell  for 
turning  him  out  was  that  it  was  done  for  the 
purpose  of  reducing  expenses.  The  expense 
it  reduced  was  |35,  the  weekly  salary  of  Mr. 
Lawton,  and  his  traveling  expenses,  iv-hatev- 
er  they  were;  but  in  order  to  offset  that, 
Mr.  Bedell  immediately  raised  his  own  salary 
from  135  to  $40,  and  there  was  a  contlnua- 
tton  of  all  the  other  expenses  of  tbe  business. 
There  does  not  seem  to  have  been  any  reduo- 
tion  at  all,  while  in  the  meantime,  and  since 
that  action  was  taken,  Mr.  Bedell  has  sue* 
ceeded  in  getting  two  small  Jobs  aggregating, 
as  he  says,  $3,000  (possibly  $3,500  or  $4,000). 
on  which  the  profit  is  expected  to  be  10  to  IS 
per  cent,  not  enough  to  pay  the  expenses 
which  have  been  Incurred  by  him.  Since  the 
resolution  was  passed  In  March  be  has  been 
In  absolute  control;  has  continued  tbe  busl* 
nesB ;  has  continued  the  expenses ;  has  raised 
his  own  salary ;  and  has  retained  a  stenogra- 
pher at  $12  a  week.  He  has  paid  out  $500 
to  a  man  for  commissions  for  getting  busi- 
ness, for  which  he'has  received  nothing.  He 
has  warned  the  public  against  trusting  Mr. 
Lawton,  the  complainant,  and  seems  to  bare 
done  everything  he  possibly  could  In  the  di- 
rection of  running  the  company  for  his  own 
benefit  and  advantage,  and  for  the  detrlmoit 
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and  cUsadvantage  of  Lawton.  Now  with 
tblfl  large  surplus  In  casb  on  the  30th  day  of 
March,  the  board  of  directors — that  Is,  Mr. 
Bedell  and  Miss  Bedell— by  a  vote  of  two  to 
one,  vote  not  to  pay  any  dividends  until  the 
month  of  January,  I  think  it  was  1909.  They 
likewise  Tote  a  resolution  setting  apart  $10,- 
000  as  a  working  capital.  Now  they  did  not 
have  $10,000  In  the  treasury  to  set  apart,  to 
start  with ;  and,  In  the  second  place,  there 
was  no  business  in  sight  whl<^  required  any 
such  sum  of  money.  As  I  said  durli^  the 
course  of  the  bearing,  the  mere  passage  of 
the  resolution  to  make  it  $10,000  did  not  give 
tbem  any  greater  faculties  or  any  greater 
facility  for  taking  on  business  than  they  had 
before,  because  they  had  to  take  on  business 
In  order  to  make  money  up  to  $10,000.  They 
could  not  get  it  until  they  took  on  business 
and  transacted  the  business  and  made  profits 
out  of  it.  So  I  think  that  the  attempt  to  set 
aside  the  $10,000  as  a  working  capital  Is  a 
clear  fraud,  and  done  for  the  purpose  of  ty- 
ing up  the  surplus  of  this  corporation  In  the 
hands  of  the  treasurer  so  that  it  would  not 
be  possible  for  Mr.  Lawton  to  get  any  divi- 
dends out  of  It  The  case  strikes  me  very 
much  like  the  case  of  Laurel  Springs  v.  Foa- 
geray,  60  N.  J.  756.  26  Atl.  888,  In  the  Court 
of  Appeals.  In  that  case  there  were  three 
men  who  formed  a  corporation,  and  they 
were  equal  stockholders,  and  two  of  them 
combined  to  defraud  the  third.  Here  there 
are  three  people,  although  only  two  liaving 
interests,  and  one  of  them,  the  creature  of 
Mr.  Bedell,  who  Is  not  interested  In  the  com- 
pany at  all  to  any  beneficial  or  considerable 
amount,  but  who  Is  a  mere  factotum,  joins 
with  him  for  the  purpose  of  putting  down 
the  other  one.  It  Is  really  one  against  one. 
It  is  really  20  against  12—20  shares  against 
12  shares.  Now  no  court  would  stand  tl>at 
kind  of  a  transaction,  and  I  am  going  to  fol- 
low the  direction  of  the  Court  of  Appeals  in 
the  case  of  the  Laurel  Springs  Land  Com- 
pany V.  Fougeray,  50  N.  J,  i:q.  756,  26  Atl. 
886.  Mr.  Justice  Garrison  wrote  that  opin- 
ion, and  he  says:  "Qenerally,  suits  to  com- 
pel the  declaration  of  dividends  must  be  In 
the  name  of  the  corporation,  but  where  the 
corporation  la' a  defendant,  and  the  majority 
of  directors  are  parties  charged  with  frauds 
hi  this  very  respect,  the  suit  will  proceed  to 
a  decree  ap<m  the  complalnaafs  rights,  la 
the  present  case  the  prayer  of  tb»  complMn- 
ant  should  be  met  by  «  decree  requiring  the 
defendant,  as  directors,  to  declare  a  divi- 
dend of  all  the  net  earnings  not  needed  for 
the  Intimate  purposes  of  Uie  company's  hxuA- 
nesB."  Now  the  duty  of  1|he  board  of  direct- 
ors under  that  is  to  come  together  and  de- 


clare a  dividend  of  all  the  net  earnings  that 
are  not  needed  for  the  legitimate  purposes 
of  the  company's  business.  Mr.  Justice  Gar- 
rison says  further:  "And  in  order  that  the 
matter  may  remain  under  the  acratlny  of  the 
court,  the  decree  directing  the  defendants  to 
account  and  elect  as  to  salary  or  commissions 
should  be  supplemented  by  requiring  them  to 
declare  such  reasonable  dividends,  and  to  do 
so  from  time  to  time  as  the  financial  status 
of  the  business  may  warrant,  with  leave  to 
the  complainant  to  apply  to  the  Court  of 
Chancery  for  relief  in  the  premises  if  it  be 
necessary  for  blm  so  to  do."  The  decree  then 
win  be  In  accordance  with  the  declaration  in 
that  opinion. 

Now  one  other  thing.  The  question  of  sal- 
aries ought  to  be  dealt  with  In  this  same 
case.  It  appears  that  Mr.  Bedell,  aftra-  turn- 
ing out  Mr.  Lawton,  raised  his  own  salary 
to  $40  per  week,  so  that  during  the  weeks 
that  have  elapsed  since  the  30th  day  of  March 
he  has  drawn  the  sum  of  $1,200  in  cash  from 
the  surplus  of  the  company,  because  accord- 
ing to  his  own  statement,  the  profits  which 
he  says  could  be  made  out  of  the  two  con- 
tracts that  the  company  was  engaged  in  ex- 
ecuting, and  which  amounted  to  say  $3,000— 
and  there  was  talk  of  a  little  lai^r  sum  than 
that  also— would  be  10  to  15  per  cent  Un- 
der those  circumstances  I  do  not  think  that 
Mr.  Bedell  has  any  right  under  tlie  case  in 
New  Jersey,  to  take  any  such  sum  of  money 
as  that.  He  voted  it  to  himself ;  he  was  the 
director  who  was  in  charge ;  he  was  the  20- 
share  man.  1  share  standing  in  the  name  of 
his  sister.  That  hardly  needs  a  dtatlon  of 
cases,  but  I  will  call  your  attention  to  the 
old  case  of  Gardner  t.  Butler,  80  N.  J.  Eq. 
702.  on  that  point,  which  has  been  followed 
down  to  the  present  time,  and  the  case  of 
Hayes  v.  Plerson,  65  N.  J.  Bq.  8SS.  45  AU. 
1091,  68  Atl.  728,  which  Is  quite  a  recent  case. 
In  whidi  the  stockholders  unanimously  agreed 
upon  a  salary  of  $4,000  for  the  president  of 
the  corporation,  all  done  in  good  faith,  too,  at 
the  time,  and  the  corporation  failed  Indde  of 
a  year  and  a  half.  The  pre^dent  of  the  cor- 
poratitm  was  required  to  give  tite  $4,000 
for  a  good  share  of  that  time. 

There  Is  one  other  badge  of  fraud  that  I 
ou^t  to  speak  of,  and  that  la  the  denial  of 
Mr.  Bedell  to  Mr.  Lavton  of  access  to  the 
booSsa.  Undoubtedly,  as  a.  director  of  this 
corporation,  he  bas  the  right  ot  access  to  all 
of  the  books  of  the  corporation,  becanse  as 
director  be  was  <SxngeA  with  the  duty  of 
knowing  what  vnis  going  on.  He  could  not 
know  what  was  going  oa  unless  he  oonld  see 
the  hooks. 

I  think  that  disposes  of  the  cassi 


Digitized  by  Google 


JSEW  JER8BX  BLDO.,  LOAN  &  INT.  CO. 
V.  MoNULTX. 

<CDiirt  of  Chancery  of  New  Jersey.    Oct  12, 
1908.) 

1  Buildhto  and  Loan  Absooiatiors  (|  42*) 
—Loans  —  Mobtoaoes  —  Fobeclosubb  — 
liiABiLinKS  or  BoBBowiiTo  Membebs. 
Where  a  mortgage  given  to  a  building  aa- 
iodttion  bj  a  borrowing  menriwr  thereof  waa 
utnred  by  the  inaolvency  of  the  association, 
tbe  member  aa  mortgagor  conld  not  be  charged 
with  any  [»art  of  the  tanning  expenses  of  tbe 
amociaticm  impoeed  ooly  by  the  laws  of  tbe  aa- 
sociatton  and  expressly  lioiited  to  the  etock,  nor 
oonld  he  be  chained  with  any  sum  aa  a  redac- 
tion charge  in  the  book  value  of  his  stock  as- 
signed as  collateral ;-  tte  expenses-and  reduction 
chanes  relating  ou^  t«  the  value  of  the  stock 
not  involved  in  det«rniining  hla  liability  under 
the  mcwtgage. 

[Ed.  NotBu— For  other  cases,  see  Bnilding  and 
Loan  AasecIaUonB.  Cent  Dig.  |  66;  Daa  Dig. 
I  42.*] 

2.  Bun^Dnra  and  Loan  Abbociationb  (}  42<) 
—Loans— GontBAOTtt—lKsolvENCT  or  Asao- 
OATtoN— ErracT. 
The  fauolTency  of  a  building  aaaodation 
holding  mortgagee  to  scenre  loans  to  members 
who  assigned  their  stock  aa  collateral  rendeis 
the  sums  borrowed  payable  immediately  regard- 
less of  the  contract,  and  the  aasociation  may.  at 
ito  option  resort  either  to  the  mortgage  or  to 
the  stock,  or  to  both  if  necessary,  for  tbe  col- 
lection of  the  debt,  but  neither  party  can  force 
a  sale  of  the  stock,  the  value  of  which  la  not 
ascertainable  until  the  final  act  of  winding  up 
the  insolvent  association. 

CSd.  Note^Fw  other  cases,  tee  Building  and 
Loan  AaMclatioii%  Dec  Dig.  |  42.*] 

9.  BniLDine  and  Loan  Associations  (I  42*) 

-<;ONTaACTS— COKSTBOOnON. 

The  provisions  In  the  articles  of  a  building 
aBsociaHon  providing  that  slWTdioIders  in  eood 
■taading  may  withdraw  the  amount  paid  in 
monthly  installments  oa  their  stock,  and  that, 
on  such  withdrawaia,  memtwrs  shall  receive  in- 
temt  for  the  average  time  such  payments  have 
been  made  to  the  association,  are  dependent  on 
tbe  association  Iwing  a  going  concern,  and  they 
cannot  apply  during  ineolvency,  which  at  once 
abrogates  such  provisions  of  the  contract  be- 
tween tbe  association  and  the  members,  and  the 
loan  fund  into  which  such  instalments  of  dues 
were  paid,  aa  well  aa  other  eatates  of  tbe  as- 
■odatfoD,  nuat  be  held  until  the  losses  thereof 
and  the  costs  of  Ifquidatlon  have  been  aacer- 
talned. 

[Ed.  Note^For  other  cases,  see  Building  and 
Loan  AModatkms,  Cent.  Dig.  {  16;  Dec.  Dig. 
|42.»] 

4.  BancDiNG  AND  Loan  AssociAiroHa  (i  42*) 
—Loans  —  Mobtoaoeb  —  Lubujit  of  Bob- 

BOWINO  MKICBEB. 

Where  a  mortgage  given  to  a  bnilding  as- 
sodation  a  borrowing  member  was  matured 
Iv  the  Insolvency  of  the  aasociation,  the  member, 
as  mortgagor,  was  to  be  debited  only  with  the 
amount  of  bis  loan  and  interest  thereon,  and 
waa  to  be  credited  only  with  Interest  and  preml- 
nma  paid,  and  interest  on  such  premiums  cal- 
culated by  the  api^icatlon  of  the  rule  of  av- 
enge payments,  and  be  conld  not  be  credited 
with  dues  paid  on  hia  atock.  and  dividends  al- 
lowed thereon  before  the  aasociation  became  in- 
solvent. 

[Bd.  Note.— For  other  cases,  see  Building  and 
Loan  Aasociations,  Cent  Dig.  I  66;  Dec.  Dig. 
142.*] 
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Suit  by  the  New  Jersey  Building,  Ixmn  & 
Investment  Company  against  Anthony  Mc< 
Nulty  to  foreclose  a  mortgage.  Decree  of 
foreclosure. 

The  following  Is  tbe  opinion  of  Spedal 
Master  Rellstab,  appointed  to  report  on  ex- 
c^ftlons  to  tbe  master's  report: 

"The  complainant  Is  a  building  and  loan 
association  In  ttie  conrse  of  liquidation.  Tbe 
defendants  are  shareholders  and  borrowing 
members  of  said  association.  The  associa- 
tion advanced  them  $2,000  on  tbelr  shares  of 
stock,  and,  to  secure  this  loan,  tbe  defend- 
ants gave  It  tbelr  bond  and  mortpige  fear 
that  amount,  and,  as  additional  collateral,  as- 
signed to  It  their  shares  in  such  association. 
The  complainant  Is  foreclosing  said  mor^ 
gage,  and  the  master,  to  whom  the  case 
was  referred  with  dlrectlods  to  ascertain  the 
amount  due  upon  said  mortgage,  reported 
that  eald  defendants  should.  In  aifldltlon  to 
tbe  principal  and  accrued  Interest  of  said 
loui,  be  charged  f64  on  account  of  operat 
Ing  e^qienaes  and  f 06.88  In  reduction  of  tbe 
book  value  of  tbe  def«idants'  diares  of 
stock,  and  that  they  should  be  credited  wIUi 
all  payments  made  them  as  duel.  Interest 
and  premiums  (b^ng  all  the  payments  made 
by  them  to  said  association  on  account  of 
such  shares  and  loan)i  and  also  with  the 
sum  of  952.64  dividends  declared.  The  mas- 
ter found  that  there  was  due  to  tbe  complain- 
ant on  the  date  of  hla  report  the  sum  of  $l,<Xit).- 
10.  To  this  finding  the  defendant  excepted. 

"These  eiceptionB,  In  terms,  are  as  follows: 

"•First  Exception.  For  that  the  master 
having  reported  that  the  said  defendants 
sboald  be  charged  with  the  sum  of  f64  for 
expenses,  In  addition  to  legal  interest  on 
the  said  bond  and  mortgage,  and  that  de- 
fendants insist  that  it  Is  contrary  both  to 
law  and  equity  to  so  (diarge  tbem  wltti  such 
expenses. 

"  'Second  Exception.  For  that  the  said 
master  having  reported  that  the  said  defend- 
ants should  be  charged  with  the  sum  of  $56.- 
83,  as  a  reduction  charge,  In  addition  to 
legal  Interest.  And  said  defendants  Insist 
that  it  Is  Illegal  to  charge  them  with  said 
sum,  and  that  no  such  charge  can  be  made 
In  ascertaining  the  amount  due  on  the  said 
bond  and  mortgage. 

"  'Third  Exception.  For  that  the  said  mas- 
ter In  his  report  has  failed  to  creQIt  the 
said  defendants  on  the  mortgage  debt,  with 
the  value  of  the  stock,  the  shares  of  which 
were  assigned  as  collateral  security  to  the 
mortgage  debt,  as  set  forth  in  the  complain- 
ant's bin  of  complaint,  as  in  equity  said 
master  should  have  done, 

"  'Fourth  Exception.  For  that  the  value 
of  said  stock  was  not  ascertained  by  sale  and 
credited  on  the  said  bond  and  mortgage  be- 
fore the  said  master  by  bis  report  ascertain- 
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ed  Qw  amoniit  fer  wbleb  the  moitKf^ed 
premises  Bbouia  be  sold.  And  tbe  said  de- 
fendant claims  the  right  to  require  that  the 
said  stock  flhoold  be  sold  by  the  complain- 
ant, and  the  proceeds  applied  to  the  payment 
of  the  amount  due  on  the  said  bond  and 
mortgage,  before  recourse  Is  bad  by  the  com- 
plainant to  Uie  said  mortgaged  premises. 

"  Tlf  th  Exception.  For  that  the  said  mas- 
ter In  his  report  should  hare  credited  on 
the  said  bond  and  mortgage  only  the  Inter- 
est that  had  been  paid  on  tbe  said  bond  and 
mortgage,  and  the  premiums  that  had  been 
paid  at  the  rate  of  $10  paid  monthly  for 
89  months,  together  with  Interest  on  said 
premiums  so  paid,  and  the  said  master  erred 
In  crediting  the  said  bond  and  mortgage  with 
tbe  whole  amount  that  had  been  paid  for 
dues.  Interest,  and  premiums,  and  ateo  a  cer- 
tain sum  amounting  to  $52.64,  stated  to  be 
for  dividends  allowed,  and  the  said  defend- 
ants claim  that,  on  account  of  the  matter 
mentioned  In  this  exception,  the  said  master 
has  not  reported  properly  In  accordance  with 
the  principles  of  equity.' 

"The  master  in  his  findings  acted  upon  the 
theory  that  In  this  foreclosure  all  the  rights 
of  the  parties,  whether  arising  oat  of  tbe 
defendants'  relation  to  the  association  as 
shareholders  or  as  borrowers,  should  be  set- 
tled. Tbe  exceptions  are  predicted  on  a 
like  theory ;  tbe  exceptants  contending,  how- 
ever, that  the  master  erred  In  the  applica- 
tion thereof  to  the  defendants'  prejudice. 
Tbe  first  and  second  exceptions  attack  the 
debit  side,  and  the  remaining  exceptions  the 
credit  side  of  the  master's  computation.  I 
am  of  tbe  opinion  that  the  theory  adopted 
by  the  master  and  approved  by  tbe  except- 
ants Is  untenable  as  far  as  this  foreclosure 
Is  concerned. 

"As  to  the  first  and  second  exertions, 
there  Is  nothing  In  tbe  bond  and  mortgage 
that  requires  the  obligors  to  pay  any  por- 
tion of  the  running  expenses  of  tbe  associa- 
tion. This  liability  Is  created  by  article  18 
of  the  association  articles  and  by-laws,  but 
It  is  expressly  limited  to  the  stock,  and  sec- 
tion 1,  as  amended,  directs  that  five  cents  be 
deducted  from  the  monthly  Installment  on 
each  share  of  such  Stock;  and  section  4 
directs  that  one  per  cent,  of  the  maturity  par 
value  shall  be  deducted  from  -the  first  year- 
ly payment.  These  shares  of  stot^  owned 
by  the  def^dants  are  properly  diargeable 
with  their  proportionate  share  of  such  ex- 
penses, but  In  this  controversy,  which  re- 
lates only  to  the  defendants*  liability  as  bor- 
rowers, such  expenses  amounting  to  $64  may 
not  be  added  to  the  loan.  The  reduction 
charge  of  $56.83,  being  a  reduction  of  14^ 
per  cent  in  the  book  value  of  the  shares,  is 
untenable  for  the  same  reason.  Both  these 
expenses  and  reduction  charges  relate  only 
to  the  value  of  the  shares,  and  are  not  to  be 
considered  In  a  foreclosure  suit,  where  the 
rights  of  the  defendants  as  shareholders  are 
not  necessary  to  be  adjudicated. 


"The  third  and  fonrOi  erceptlons  diarge 
that  the  master  ftaUed  to  credit  tbe  defend- 
ants' mortgage  debt  with,  the  value  of  tbe 
stock  which  Oxe  complainant  hdd  as  col- 
lateral secnrl^  for  tbe  payment  of  anch  loan. 

"The  master  credited  such  debt  with  89 
monthly  paymente  ot  dues,  interest,  and  pre- 
miums, which  was  all  that  thc^  had  paid  tai- 
to  the  association,  either  as  borrowen  or 
shareholders,  also  the  whole  of  the  dividends 
allotted  on  their  shares.  The  value  of  the 
shares  could  be  no  more  than  had  been  paid 
on  account  thereof  plus  their  share  of  tbe 
net  earnings.  If  the  defendants  were  enti- 
tled to  a  credit  on  their  bond  of  the  value- 
of  their  shares,  tbe  master's  allowance  ex- 
ceeded the  value  of  such  shares,  for  the  evi- 
dence taken  In  this  cause  shows  that  the 
dividends  declared  were  made  on  the  snp- 
position  that  tbe  premiums  paid  by  the  bor- 
rowing members  as  well  as  the  earning* 
therefrom  were  assets  of  the  association  b> 
be  distributed  among  the  shareholders. 

"In  Harris  v.  Nevlns,  68  N.  J.  Eq.  681. 
63  Atl.  172,  the  Court  of  Errors  and  Appeals 
held  that  *ln  the  computation  of  the  amount 
payable  upon  a  mortgage  made  to  a  building 
and  loan  association  by  one  of  Its  members, 
and  which  has  become  due  by  reason  of  tbe 
Insolvency  of  the  association,  tbe  mortgagtn' 
is  entitled  to  have  credited  upon  the  prlncl* 
pal  of  the  mortgage  all  sums  paid  by  him  as 
premlimis  for  the  loan.'  It  follows  as  a  nec- 
essary deduction  that.  If  the  association  baid 
not  considered  the  premiums  paid  by  bor- 
rowers as  assets  of  tbe  association,  the  divi- 
dends allotted  on  the  defendants'  shares 
would  have  been  considerably  less  than  d«- 
clared.  By  the  assignment  of  tbe  defend- 
ants' shares  to  tbe  association  as  coUat^l 
security  for  the  payment  of  said  loan,  in- 
dorsed (m  the  defendants'  said  bond,  tbe 
association  was  authorized  to  make  sale  or 
withdraw  the  same  In  case  tbe  defendants 
defaulted  In  payment  of  dues.  Interest,  etc^ 
and  to  apply  the  proceeds  of  such  sale  or 
withdrawal  to  payment  of  said  loan.  This 
authorization,  as  well  as  the  obligation  of 
the  bond  and  mortgage  of  the  defendants  to 
pay  dues  and  premiums,  was  of  force  cmly 
as  long  as  Gxe  association  was  a  going  con- 
cern. In  Weir  t.  Granite  State  Provident 
Association.  56  N.  J.  Bq.  2S4,  88  AtL  04%  ap- 
proved In  Nevlns  v.  Harris,  snpra,  it  was 
considered  as  settled  law  that  in  case  of 
bonds  and  mortgages  given  by  borrowing 
members  of  such  association  whicft  after- 
wards became  insolvent  that  such  bisolvencr 
worked  a  rescission  of  the  contract,  and  that 
the  soma  borrowed  became  Immediately  due 
and  payable,  regardless  of  the  terms  of  pay- 
ment fixed  by  the  contract  By  the  assign- 
ment to  the  association  ot  such  shareff  as 
additional  collateral  for  the  paymoit  at  the 
mortgage  debt,  such  association  had  the  right 
in  case  the  loan  became  due  to  resort  to 
either  tbe  mortgaged  premises  or  such  stodc 
for  the  c<illectlon  ot  nich  dftbt^  ot  to  botti. 
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If  It  became  necessary  bo  to  do.  In  such 
case  the  defendant  conld  not  control  the  as- 
sociation as  to  which  collateral  should  be 
first  enforced.  In  what  respect  is  their  posi- 
tion superior  now  that  the  association  Is  in- 
solvent? There  is  nothing  In  the  terms  of 
their  contracts,  as  borrowers  or  Bhareholders 
that  entitles  them  to  first  have  their  shares 
of  stock  disposed  of  before  the  mortgaged 
premiaes  are  resorted  to.  Before  insolvency, 
the  association  had  the  right  to  waive  any 
defanlt  of  the  borrowing  members  and  ex- 
tend the  time  of  payment.  With  the  advent 
of  Insolvency,  however,  the  daty  to  convert 
the  assets  into  cash  In  order  to  liquidate  its 
obligations  became  Imperative.  While  the  as- 
sociation was  a  going  concern,  the  value  of 
the  outstanding  shares  was  a  mere  matter 
of  bookkeeping.  The  total  of  installments 
paid  on  the  shares  plus  net  earnings  con- 
stituted the  value  of  all  the  shares,  and  the 
value  of  any  given  number  of  shares  was 
easily  determined  by  computation.  Xnsolv^- 
C7,  however,  changed  all  this.  Considerable 
of  what  were  assets  before  are  now  liabili- 
ties. Before  Insolvency,  all  premiums  paid 
by  borrowers  and  the  earnings  therefrom  be* 
longed  to  the  shareholders,  and  were  so  treat- 
ed and  formed  a  part  of  all  dividends  that 
had  been  declared  on  the  stock.  Not  so  after 
the  advent  of  Insolvency.  From  that  time 
under  the  cases  last  cited,  all  premiums 
paid  by  borrowers  with  Interest  had  to  be 
credited  on  their  loans.  All  previous  decla- 
ratlooa  of  dividends,  which  entered  into  the 
book  values  of  the  shares,  are  now  proven  to 
be  erroneous.  A  new  listing  of  assets  and 
restatement  of  values  must  be  made,  and,  as 
a  closing  up  of  the  association's  business  is 
now  the  only  thing  left,  such  values  cannot 
be  determined  till  all  the  assets  shall  have 
been  collected,  the  cmta  of  llquldatloa  paid, 
and  the  amount  left  for  dlstrlbntton  among 
the  shareholders  ascertained. 

**In  Weir  v.  Granite,  etc.,  Asi^,  supra,  a 
similar  claim  was  denied.  In  that  case  the 
insolvent  association  held  the  stock  of  the 
borrower  as  collateral  security.  The  borrow- 
er aoni^t  credit  for  the  dues  paid  by  him  on 
sacb  stock.  T.  C  Beed  held  that  the  borrow- 
Ins  member  was  not  entitled  to  credit  on 
the  mortgage  debt  for  any  of  the  dues  paid 
on  account  of  the  shares  of  Bto(^  and  that 
tbe  ooSr  eonltable  rule  Is  to  r^nire  vattb 
borrower  to  await  the  final  distribution  of 
the  assets  of  the  association,  and  then  take 
what  his  shares  are  proved  to  be  worth. 

*'ln  Hoa^and  v.  Saul  (N.  J.  Cb.)  68  Aa 
704,  it  was  huMt  *0n  foreclosure  of  a  mort- 
gage glTOi  to  a  building  and  loan  assodatton, 
tbe  atodc  held  the  mortgagor,  and  assign- 
ed as  c(Alateral  to  tbe  mortgage^  dumld  be 
sold,  and  the  proceeds  credited  on  the  mort- 
gage debt,  before  recourse  to  the  mortgaged 
premises^* 

**Thls  holding,  and  the  reasoning  of  T.  a 
Gray  in  snwort  thereof,  to  my  nnderstand- 
iDS  !■  cimtnzj  In  principle  to  Uis  holding 


and  reasoning  of  T.  C.  Reed  In  Weir  Case* 
supra.  The  facts  In  both  cases  were  sub- 
stantially alike.  Both  associations  were- 
insolvent;  both  defendants  were  borrowing 
members;  both  had  paid  dues,  on  account 
of  the  stock  as  well  as  Interest  and  premi- 
um on  the  loan ;  each  sought  to  obtain  cred- 
it on  the  mortgage  debt  for  such  payment  of 
dues.  In  both  cases  Oie  right  to  credit  the 
dues  on  such  debt  was  denied,  but  in  the- 
Saul  Case  the  learned  Tlce  Chancellor  prac- 
tically allowed  such  credit  requiring  the- 
stock  held  as  collateral  to  be  sold,  and  the 
proceeds  to  be  applied  to  such  debt  before  the- 
taklng  of  final  decree.  In  this  latter  case  the- 
learned  Vice  Chancellor  sought  to  adjust 
the  rights  of  the  defendant  as  a  sharehold- 
er as  well  as  a  borrower,  seemingly  overlook- 
ing the  distinction  between  the  two  clearly- 
pointed  out  in  the  Weir  Case  and  the  conclu- 
sion there  reached  that  the  borrowing  mem- 
bers* rights  as  a  shareholder  were  in  no  re- 
spect superior  to  those  of  a  nonborrowlng- 
shareholder,  and  that  the  borrower  must,, 
like  them,  await  the  final  wind-up  of  the 
insolvent  association  before  obtaining  the- 
value  of  their  shares  xtt  stock.  By  section. 
2,  art  14,  of  association's  articles.  It  is  pro- 
vided that  shareholders  in  good  standing- 
may  withdraw  amount  paid  in  monthly  In- 
stallmaits  on  their  stocks;  and  by  section. 
8  of  the  same  article  it  is  i^oTlded  that  on 
such  withdrawals  members  ^lall  receive  6^ 
per  cent  Interest  per  annum  for  the  average 
time  such  payments  have  been  made  to  the 
company.  Manifestly  these  provisions-  as  to- 
the  right  to  withdraw  and  the  terms  upon 
which  such  withdrawals  are  to  take  place - 
are  dq>endent  upon  the  associatlen  being  a. 
going  concon.  They  camiok  apply  during - 
insolvency.  Insolvency;,  at  once,  abrogates- 
such  provisions  of  the  contract  between  the- 
association  and  the  shareholders.  In  addi- 
tion to  cases  cited,  see  those  noted  in  & 
Cyc.  180.  The  loan  fund  into  which  such 
installments  of  dues  were  paid,  as  well  as-- 
other  assets  of  the  association,  must  be  held* 
till  the  losses  of  the  association  and  the  cost 
of  liquidation  have  been  ascertained. 

"In  the  very  nature  of  the  case  It  cannot 
be  otherwise.  If  the  borrowing  member- 
could  withdraw  from  the  association  and 
receive  the  so-called  value  of  his  shares, 
every  other  member  (borrower  or  nonbor- 
rower)  conld  do  the  same.  Upon  what  basis 
could  such  values  be  determined?  Certainly 
no  rational  basis  Is  suggratlble.  At  best, 
the  amount  fixed  would  be  a  guess,  wlth- 
a  strong  probability  that  eitSier  the  with- 
drawing member  or  those  who  awaited  tho- 
flnal  accounting  would  snffbr  loss.  To  force- 
a  sale  of  tbe  atodc  with  the  purpose  of  credit- 
ing the  Ixnid  with  the  proceeds  wonid  neces- 
sarily entan  a  loss  upon  some  one.  Insolven-- 
cj  having  abrogated  the  express  contract 
between  the  parties,  neither  party  should* 
be  permitted  to  ft>rce  the  sale  of  the  stock, 
the  value  of  which  is  aot  ascntalnahle  tiltl 
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tbe  final  act  of  winding  np  flte  insolTent  con- 
cent There  can  be  no  final  accoontlng  till 
all  tbe  loans  have  been  paU.  and  tbe  bor- 
rowing member  cannot  prevent  a  decree  for 
the  amount  dae  by  him  on  fala  bond  merely 
because.  In  the  final  wlnd-np,  be  may  be  en- 
titled to  receive  something  on  the  ahaies 
owned  by  blm.  The  borrowing  member  oc- 
cupies a  dual  relation.  Some,  but  not  an, 
of  the  terms  of  the  contract  with  the  as- 
sociation In  both  relations,  are  necessarily 
abrogated  by  the  association's  insolvency. 
With  respect  to  his  contract  as  a  borrower, 
he,  as  a  result  of  the  abrogation,  is  treat- 
ed as  If  he  were  not  a  shareholder  at  all. 
Under  the  decisions  of  the  Court  of  Errors 
and  Appeals,  In  the  Nevlns  Case,  supra,  be 
is  charged  wltb  the  entire  amount  of  the 
loan  secured,  with  legal  interest,  and  Is  cred- 
ited wltb  all  payments  made  by  him  by  rea- 
son of  such  loan.  His  payments  as  Interest 
are  credited  as  such,  and  his  payments  of 
premiums  together  with  interest  to  be  cal- 
culated thereon  are  credited  to  him  as  made 
on  account  of  the  principal  of  such  loan. 
Assuredly  insolvency  has  worked  no  harm 
to  him  as  a  borrowef.  With  respect  to  bis 
contract  as  a  shareholder,  he  must  be  treat- 
ed as  if  he  were  not  a  borrower,  and  take 
his  stand  with  tbe  nonborrowing  members, 
and  share  with  them  In  whatever  hardships 
or  losses  are  ultimately  to  be  charged  against 
the  stock  of  the  company.  The  learned  Vice 
Chancellor  in  Hoagland  v.  Saul,  supra,  In 
support  of  his  conclusion  that  the  stock  of 
the  borrower  held  as  collateral  by  the  as- 
sociation, should  be  sold  and  the  proceeds  ap- 
plied in  reduction  of  the  mortgage  claim  be- 
fore final  decree  should  be  made,  cited  Ass'n 
V.  Patterson,  27  N.  J.  Eq.  223.  In  this  case, 
as  well  as  Ass'n  v.  Conover,  14  N.  J.  Eq. 
219  relied  upon  In  the  Patterson  Case,  tbe 
-association  was  not  insolvent  Furthermore, 
In  both  of  these  cases  there  were  subsequent 
mortgages,  and,  as  neither  of  these  second 
mortgagee  had  any  Hen  upon  the  shares  of 
stock  which  Uie  mortgagors  had  assigned 
to  the  first  mortgagee  as  collateral,  a  mar- 
shaling of  the  assets  to  preserve  the  equl- 
tlea  of  these  subsequent  incumbrances  was 
neceasaiy* 

my  opinion  the  cases  of  Weir  v.  Gran- 
ite State  Prov.  Ass'n,  and  Hoagland  v.  Saul, 
supra,  are  not  in  harmony  on  this  subject. 
If  they  were,  I  should  be  constrained  to  fol- 
low the  latter  virlthont  regard  to  my  person- 
al views.  Afl  X  read  them,  however,  they 
are  irreconcilBble  on  the  right  of  the  bor- 
rower to  have  his  loan  credited  with  the 
probable  value  of  bis  shares  of  stock  held 
by  the  association  as  collateral.  With  such  a 
conflict  of  authority  confronting  me  I  am 
forced  to  adopt  the  case  which  appears  to  me 
to  furnish  the  rule  that  best  safeguards  all 
the  equities.  In  my  Judgment  the  reasons 
given  by  V.  0.  Reed. In  the  Weir  Case,  and 
which  were  {wnctirr^  in  the  Court  of  Urrorg 


and  Anwala,  fomMi  tba  tnu  nde  to  be 
aM>Ued  <m  Ihis  questkm.  I^r  the  reasou 
gtven  In  sni^ort  of  the  conclualoiu  readied 
In  sndi  case,  and  those  herein  mentioned, 
I  am  of  the  opinion  that  the  defraidants  In 
this  case  are  not  entitled  to  a  credit  upon 
this  mortgage  debt  of  the  valne  <tt  tbelr 
shares  of  stock  fa^  by  the  association  as 
collateral,  and  that  the  amoant  lay  ttm 
to  such  association  In  this  foreelosore  suit 
Is  to  be  determined  by  ttie  relation  mdi  de- 
fendants bear  to  said  assodfttlon  at  borrow- 
ers, and  not  as  shar^olders. 

"As  to  the  fifth  exception :  This  challenges 
the  principle  adopted  by  the  master  in  mak- 
ing his  credits,  and  in  effect  charges  that 
he  erred  In  crediting  the  bond  with  the  whole 
amount  paid  for  dues  and  dividends  declare 
ed,  and  further  that  he  erred  In  not  credit- 
ing such  bond  with  Interest  on  the  paid 
premiums. 

"I  am  of  the  opinion  that  this  exc^tioa 
must  be  sustained.  The  case  of  Weir  v. 
Granite  State  Provident  Ass'n,  supra,  is  di- 
rectly in  point  It  expressly  decides  that 
such  borrower  Is  entitled  to  Interest  on  pre- 
miums paid  on  account  of  loan,  and  that  he 
is  not  entitled  to  any  credit  for  dues  paid  on 
account  of  his  stock ;  and  Inferentlally  such 
case  decides  that  no  profit  (divid^ids)  deriv- 
ed from  the  stock  payments  Inure  to  the  bor- 
rower as  such,  but  only  to  him  as  a  stock- 
holder. 

"Summarized,  my  conclusions  are  as  toll* 
lows: 

"First  That  the  master  whose  findings  are 
here  under  review  on  such  exceptions  erred 
hi  debiting  the  borrower  wltb  the  expense 
and  reduction  charges,  and  in  crediting  them 
with  the  dnea  paid  on  the  shares  of  stodc, 
and  the  dl^denda  allowed  thoeon  before 
the  association  became  insolvent  and  for  fail- 
ing to  credit  them  wlt3i  the  Interest  aa  ^xe- 
mlnnu  paid. 

**Second.  That  1^  borrower  Is  to  be 
Ited  only  with  the  amount  of  hla  h»n  and 
the  legal  rate  of  interest  tiiereon,  and  is  to 
be  credited  tmly  with  Oie  Interest  and 
mlums  paid,  and  Interest  on  such  pruuinms. 

"Third.  That,  aa  these  premiums  were  paid 
at  intervals,  ttie  Interest  thereon  be  calculat- 
ed by  the  arolleatlon  of  the  rule  of  average 
payments. 

"Fourth,  ^lat  the  date  of  the  report  of 
the  former  master  be  taken  by  the  witness 
who  calculated  tbe  Interest  ca  snch  pre- 
miums as  the  date  to  whldi  mxik  Interest 
was  calculated,  and,  as  this  was  acquiesced 
in  by  counsel  for  all  parties,  sudi  date  be 
adopted  for  the  same  purpose,  and  also  be- 
cause a  ready  comparison  of  the  results  here 
reached  with  those  reported  t^^  the  former 
master  will  thus  be  afForded. 

"And  I  further  report  that  the  schedale 
hereto  annexed,  and ,  making  part  hereof, 
oontains  a  statement  and  account  of  the  prin- 
cipal and  Interest  money  due  to  the  corn- 
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plainant  on  Its  said  mortgage  found  In  ac- 
cordance with  my  condoalons  aa  aforesaid, 
and  to  wblch  I,  for  greater  certalntgr,  Kefar." 

8eb«dii1«  He.  1. 
Dr. 

Bond  bearinf  date  the  17th  dar  of 

Decanibar,   18M,    1b   the  penal 

mn  of  (4,000,  eondtUonfld  for 

the  p«7inent  of  f2,000.  irltb  In- 

tenet  thereon  aecured  by  the 

nortiue  In  ttie  eomplalaaars 

blU  menttaBed   MNO  00 

Interest  thereoQ  at  9  per  4MOt. 

from  December  17,  1896-  to  April 

15,  1807 — 10  rean.  t  months,  and 

It  dar>>   tno  H 


Or. 

Br  n  monthly  parments  of  910 
each,  as  Internet  I  SW  00 

Bj  89  monthly  payments  of  HO 
each  as  premloms  on  loan   BN  01 

By  leaal  Interest  on  each  month- 
ly payments  of  premiums  cal- 
enl^ed  on  the  mle  of  average 
payments,  acMptInc  5>/a  years 
M  tlM  acferas*  period   S7S  90 

ftjon  90  93,000  90 

Amoimt    due   etnnplabutnt  tiw   

IBth  day  of  AprU,  100?   |1,US  M 

Barton  B.  HatdUmon,  for  comirtalnant 
darles  T.  Oowentaoren,  for  defendant 

WAIiKBR  T.  C.  This  le  a  foreclosnre 
case.  The  defendant  Antiiony  McNnlty  ap- 
plies 1^  petition  to  open  the  final  decree,  to 
set  aside  the  execution,  and  to  set  aalde  the 
n]a8ter*B  report  so  far  as  it  denies  to  the 
petitioner  the  right  to  have  certain  shares 
of  stock  in  the  complainant  company,  an  In- 
solvent corporation,  sold  before  the-  mort- 
gaged premises  are  sold.  The  matter  is  pre- 
sented in  this  form  because  no  exceptions 
were  filed  to  the  master's  report,  the  excuse 
given  being  that  counsel  for  the  defendant 
was  to  have  had  actual  notice,  by  arrange- 
ment of  the  parties,  of  the  filing  of  the  re- 
port, which  notice  be  did  not  receive,  and  a 
final  decree  was  entered  ex  parte  upon  the 
report  in  due  course  and  an  execatlon  Issued 
before  he  became  aware  of  the  situation. 

For  the  purp<»e  of  deciding  the  question 
here  presented  I  shall  assume  that  the  er^ 
ransement  was  as  claimed  on  behalf  of  the 
defendant  Tlie  case  then  stands  in  the  pos- 
ture of  an  application  to  <ven  a  Jadgment 
default  In  order  to  aceomptlah  whidi  the 
party  app^lng  most  show  both  surprise  and 
merits. 

Goinink  to  the  question  of  morlts,  I  find 
that  the  petitioner  Is  without  them.  The 
question  presented  on  this  eppUcatlon  was 
JCnlly  tried  out  before  the  able  master  who 
made  the  r^rt  and  he  supported  his  flnd- 
txtg  by  the  citation  of  authorities,  and,  In 
my  Judgment  his  reasonings  deduced  from 
those  anthoritles  are  correct  and  were  cor^ 


rectly  applied  to  the  facts  of  this  case.  Tlie 
result  is  that  the  prayer  of  the  petition  must 
be  denied. 


FINNUCAN  V.  PBIQBNSPAN. 

(Supreme  Court  of  Errors  of  Oonnectlcat  Dec. 
la  1908.) 

1.  GnABARTT  (I  27*)— OOHBTBUOnON— INTKHT 

OV  Pasties. 

A  contract  of  guaranty  ie  to  be  coustmed 
according  to  what  la  fairly  to  be  presumed  to 
have  been  the  onderstanding  and  intent  of  the 
parties,  and  the  language  used  will  not  be  ex- 
tended by  any  strained  constznetlon  to  enlarga 
the  gnarantois'  liability. 

[Ed.  Note^For  otter  eases,  sea  Onanuty, 
Gent  Dig.  I  28;  De&  IM^fTT.*] 

2.  OUASANTr  (}  27*)  — CONSTBUOIXOH  — Bti- 
DCITOE. 

To  discover  the  Intoit  of  parties  to  a  con- 
tract of  goaranty,  their  situation  and  the  dr> 
cumstances  connected  with  the  transaction  mar 
be  (Kmsldered,  and  their  language  interpreted 
with  the  help  of  that  evidence. 

[Ed.  Note.— For  other  cases,  see  QuaiSBty» 
Cent  Dig.  |  28;  Dec.  DigTlOT.*] 

8.  OUABANTT  (I  88*)— OOHBTBnGTIOn. 

Defendant  having  agreed  to  loan  a  jwr- 
son  $4S0  and  fumiBh  him  merchandise  neces- 
sary for  a  saloon  biisiness,  certain  others  agreed 
to  guarantee  to  defendant  payment  tor  merdum- 
dise  to  be  thus  fnmfshed  and  the  r^rment  of 
the  $400,  not  exceeding  the  sum  ot  |7oO.  ITeM, 
that  the  guaranty  was  not  a  continuing  one, 
bnt  only  a  gnaranty  of  repayment  of  the  S4S0 
and  of  the  purchase  price  of  merchandise  in  a 
further  amount  which  would  bring  the  total  of 
cash  and  goods  up  to  $750,  and  whne  the  prin- 
cipal had  made  payments  on  the  cash  loan,  the 
sureties'  liability  was  diminished  to  the  extent  of 
the  payments  with  interest  thereon,  thou^  his 
indebtedness  to  defendant  aside  from  the  pay- 
ments exceeded  $750. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  f  47 ;  Dee.  Dig.  t  S&*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County ;  Isaac  Wolfe,  Judge. 

Action  by  Martin  J.  Flnnucan,  administra- 
tor, against  Christian  Feigen^an,  corpora- 
tion. Judgment  for  plaintUf,  and  def«idant 
appeals.  Affirmed. 

On  or  about  December  6,  X806,  oaie  Martin 
J.  Fimucan  was  desirous  of  engaging  in  the 
bnstaUBS  oC  sellb^  spirituous  and  intoxicating 
Uquort  in  Ansonia.  He  did  not  have  the  nec- 
essary means,  and  applied  to  the  defendant 
a  Newark,  N.  J.,  corporatifm,  having  an  agen- 
cy in  Ansonia,  to  furnish  them  to  him.  In 
resi^onse  to  this  application,  the  defendant 
ogteeA  to  loan  Finnncau  $450  In  cash,  and 
to  tnmlflh  certain  merchandise  of  its 
mannfitctnre  necessary  for  tlie  conduct  of  the 
basiueas  upon  conditlim  that  security  to  In- 
demnify it  against  loss  for  such  loan  and  fnr- 
nishli^  of  mndundlse  was  given.  Flnnncan 
thweapon  appetied  to  Mrs.  Oorr  and  Mamie 
Flnnucan  to  provide  the  demanded  security, 
and  thereupon  they  agreed  with  the  defend- 
ant **to  guarantee  to  the  defendant  payment 
for  merdiandlse  to  be  thus  furnished  by  the 


for  e«bw  eases  see  same  tt^le  and  seetlon  NVHBBR  In  Dec  *  Am.  Dtsa  1907  to  date^  ft  Reporter  Indens 
TlA^-42 
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defendant  to  said  Martin  J.  Finnocan  and  the 
repayment  of  said  sum  of  $460  to  be  tbos 
loaned  to  him  by  the  defendant,  not  exceed- 
ing the  som  of  $750."  On  the  same  day,  in 
pursuance  of  this  agreement,  Mrs.  Corr  and 
Mamie  Flnnucan  executed  In  favor  of  the  de- 
fradant  their  note  for  the  sum  of  f  7S0,  pay- 
able on'  demand,  with  interest,  and,  to  se- 
cure the  note,  a  mortgage  on  a  piece  of  land 
belonging  to  them.  The  defendant  thereupon 
loaned  Flnnucan  the  $450  as  agreed,  and  sup- 
plied merchandise  for  the  conduct  of  the  busi- 
ness, which  was  begun  December  12,  1896. 
Flnnucan  carried  on  the  business  for  about 
three  months.  During  this  time  the  defend- 
ant continued  to  furnish  merchandise.  At 
the  end  of  that  time,  the  business  having 
proved  unprofitable,  and  the  defendant  hav- 
ing refused  to  continue  selling  to  Flnnucan, 
he  turned  over  the  business,  Including  the  li- 
cense, to  the  defendant  and  another  person 
secured  by  the  defendant  to  continue  the  busi- 
ness. The  goods  furnished  Flnnucan  by  the 
defendant  amounted  to  $464.50,  and,  when  he 
ceased  business,  he  was  indebted  to  the  de- 
fendant in  that  sum  therefor,  and  also  for 
the  cash  loan  of  $450.  Later  In  1897  he  made 
to  the  defendant  seven  payments  of  $37.50 
each,  making  in  all  $262.60,  which  were  spe- 
cifically made  on  account  of  the  $450  loan. 
What  became  of  the  apparent  credit  for  the 
transfer  of  the  business  and  license  Is  not 
stated.  Mrs.  Corr  died  in  January,  1898,  and 
Daniel  E.  McMahon  was  appointed  by  the 
court  of  probate  to  sell  her  real  estate,  in- 
cluding the  mortgaged  premises,  to  discharge 
the  Hens  of  record  out  of  the  proceeds,  and 
to  pay  over  the  balance  to  the  administrator 
of  her  estate,  who  was  the  defendant's  local 
agent.  McMahon'  sold  the  property  as  direct- 
ed, and  out  of  the  proceeds  paid  to  the  de- 
fendant in  discbarge  of  said  mortgage  $972, 
being  the  principal  of  said  mortgage  note 
with  Interest  thereon  from  Its  date  to  the 
date  of  the  payment,  December  12,  1901. 
At  the  time  McMahon  made  this  payment,  he 
was  not  Informed  that  any  payments  had 
been  made  by  Flnnucan  on  account  of  his 
Indebtedness  for  which  said  security  had  been 
given,  and  believed  that  none  had  been  made. 
Said  several  payments,  with  the  Interest 
thereon  to  said  December  12,  1901.  amonnted 
to  $311.55,  for  which  amount  jndgm^t  was 
rendered. 

Charles  0.  Ford,  for  aiH>ollant  Bernard  E. 
Lynch  and  Frederii^  M.  McCarth7r  for  ap- 
pellee. 

PRENTICE.  J.  (after  stating  the  facts  as 
above).  The  plaintiff  confessedly  is  entitled 
to  recover  back  from  the  defendant  any  ex- 


cess of  the  payment  made  to  it  by  MdUahon 
over  and  above  the  sum  which  it  was  then 
entitled  to  receive  virtue  of  the  guaranty 
obligation  entered  Into  by  EUen  Corr  and 
Mamie  Flnnucan,  together  with  the  interest 
on  such  overi>ayment  This  obligation  was 
created  by  a  parol  agreement  in  pursuance  of 
which  the  note  and  mortgage  given  by  th« 
guarantors  were  made  and  delivered  to  the 
defendant  as  collateral  security  for  the  per- 
formance of  the  obligation  assumed.  These 
instruments  do  not  express  the  prlndpal  coo- 
tract  entered  into.  They  embody  an  Incidental 
contract  only.  The  court  has  found  the  tenos 
of  the  parol  guaranty  contract,  the  dream- 
stances  which  led  up  to  its  creation,  and  the 
situation  surrounding  the  parties  at  the  time 
of  its  creation.  This  contract,  which  meas- 
ures the  extent  of  the  obligation  of  Mrs.  Corr 
and  her  co-guarantor,  is  to  be  construed,  like 
other  contracts,  according  to  what  Is  fairly 
to  be  presumed  to  have  been  the  understand- 
ing and  intent  of  the  parties,  and  the  lan- 
guage used  wlU  not  be  extended  by  any 
strained  construction  for  the  purpose  of  en- 
larging the  guarantors'  liability.  Gay  v. 
Ward,  67  Conn.  147,  161,  34  AU.  1025,  32  L. 
R.  A  818;  Lewis  v.  Dwlght,  10  Conn.  05, 
100 :  White  V.  Reed,  16  Conn.  457.  467.  For 
the  purpose  of  discovering  the  Intent  of  the 
parties,  their  situation  and  the  drcmnstances 
connected  with  the  transaction  may  be  con- 
sidered, and  their  language  interpreted  with 
the  help  of  that  evidence.  Bartholomew  v. 
Muzzy,  61  Conn.  887,  393,  23  AtL  604,  29  Am. 
St.  Rep.  206.  Reading  the  language  used  by 
these  parties  in  this  way,  it  cannot  be  fairly 
said  that  It  embodies  a  continuing  guaranty- 
Its  fair  import  is  that  the  obligors  agreed  to 
guarantee  the  repayment  by  Flnnncan  of  the 
$450  cash  advanced  and  the  payment  by  him 
of  the  purchase  price  of  merchandise  to  be 
furnished  for  the  business  in  a  further 
amount  which  would  bring  the  total  of  casb 
and  goods  up  to  $750.  Upon  two  occa^ons 
strikingly  similar  guaranty  contracts  bare 
had  a  similar  construction.  Hall  v.  Rand,  8 
Conn.  560;  White  v.  Reed,  16  Conn.  457. 

The  court  was  therefore  not  in  error  in 
holding  that  the  payments  made  by  Finnucan 
to  the  defendant,  all  of  which  were  made  on 
account  of  the  $450  loan,  were  In  redaction 
of  the  indebtedness  which  was  the  subject  of 
the  guaranty,  and  that  the  payment  by  Mc- 
Mahon, being  for  the  whole  amount  of  $750 
and  the  interest  thereon,  was  an  overpaynmt 
of  the  amount  actually  due  from  the  guaran- 
tors by  the  amount  of  the  several  Flonncan 
paym^ts  and  the  interast  thereon  stnoe  they 
were  made. 

There  la  no  error.  Urn  other  Jndsea  ooo- 
cnrred. 
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NUTBfE»  PARE  DRIYINO  CORPORA- 
TION V.  FISKB. 

<Supr«iiie  Goait  of  BJrrors  <tf  Ocnuiecticnt  Dec. 
18,  190a) 

Lakdlobd  akd  Tkraiit  (I  86*)— Leasb— Op- 

nOIf  rOB  RlHIWAIy— AOOKPTAKO*— EiTTKOT. 

Where  *  lease  gave  the  lessee  the  option 
of  renewing  it  on  the  same  terma,  oa  notice  to 
tiie  leswT  bIz  months  before  the  lease  expired, 
the  option  was  in  the  nature  of  a  continning 
offer  tj  Uw  itmn  of  a  new'  lease,  and  when  the 
lessee  fan  notice  that  he  would  emtinne  to 
lease  the  premises,  and  the  lessor  accepted,  the 
rights  of  oie  parties  became  fixed,  without  far- 
ther action  on  the  lessee's  part. 

[EM.  Note.— -For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  t  275;  Dec.  Dig.  I  86.*] 

Appeal  from  Superior  Court,  Falrfldd. 
County;  Silas  A.  Robinson,  Judge. 

Action  b7  the  Nutmeg  Park  Driving  Cor- 
poration  against  Lonla  A.  FlBke  for  rent,  and 
to  compel  defraidant  to  execute  a  renewal 
leaser  There  was  a  Judgment  for  pIAintltt, 
and  dtf oidaiit  aiipeala.  No  error. 

The  plaintiff  leased  to  the  d^endant  cer- 
tain premises  known  as  Nutmeg  DrlTlng 
Park,  for  tbe  term  of  two  Tears  fn»n  the  Ist 
day  of  Dec«nber,  1904,  at  the  annual  rental 
of  91|200,  payable  semiannually  In  advance. 
Tbe  leas^  wUcb  was  In  wrlthiib  contained 
the  following  prorlston:  "It  Is  further  mu- 
tually agreed  that  the  lessee  shall  have  i^e 
option  at  tba  exptratlMi  of  this  lease  of  re* 
newlng  the  same  opon  tbe  same  terms  for 
a  period  of  tbree  years,  provided  be  gives 
the  lessor  written  notice  of  his  intention  to 
avail  liims^  of  said  <vtlon  six  months  be- 
fore said  leaae  expires.  Kionld  said  lessee 
avail  blmsolf  of  said  cation,  thai  at  the 
expiration  of  said  period  of  three  years  said 
lessee  shall  have  tbe  privUege  of  a  further 
lease  for  the  period  of  five  years  at  the  an- 
nual rmtal  of  fifteen  hundred  ($1JSOOI)  dol- 
lars, payable  In  sonlannual  payments  In  ad- 
vance provided  he  gives  the  Imbot  the  same 
notice  as  Is  above  iffovlded  for  tbe  first  re- 
newal." The  defendant  entered  into  posses- 
sion, occupied  during  tbe  two  years,  and  paid 
the  stlpnlated  rent  thertfor.  On  June  1, 
1906,  and  six  months  before  the  expiration 
of  tbe  two-year  term  of  the  lease,  the  de- 
fendant smt  tbe  plalnttlTs  sgoit  in  Chsrge 
of  the  rental  of  tbe  premiees  a  telegram 
containing  the  wocda  **WI11  continue  lease  oa 
Xutmeff  FaA,**  and  at  tbe  same  time  a  let* 
ter  addressed  to  said  agent,  as  follows: 
"Shall  omtlnne  to  lease  Nutmeg  ^rk  as 
per  agreemenL"  On  June  Sth  Uie  agoit 
wrote  to  tbe  defendant  in  rqily:  "We  are 
in  receipt  of  yonr  tKna  dated  Jane  2d,-  noti- 
fying as  that  yote  avail'  yonrsdf  of  tbe 
tiOD  given  In  the  lease  of  the  'Nntmeg  Park' 
property,  as  per  the-terms  at  said  lease.  We 
hereby  acc^t  the  same."  The  defadant 
bss  failed  to'  sucote  a.  lease  for  any  period 
sabseqnent  to  Dedember  1.  1900,  although  a 
draft  -of  one  for  the  term  of  three  years 


thereafter,  conformable  In  Its  provisions  to 
the  original  lease,  was  tendered  him  for  exe- 
cution In  July,  1006,  and  since  the  sending 
of  said  telegram  and  letter  be  has  not,  down 
to  tbe  time  the  actlcm  was  commraiced,  Feb- 
ruary 18,  1907,  communi<»ted  with  either 
the  plaintiff  or  Its  agmt  with  refer^ce 
thereto.  The  possession  of  the  premises  has 
not  been  surrendered  to  tbe  plaintiff.  The 
rent  of  tbe  premises  for  tbe  original  term 
has  been  paid.  No  rent  has  been  paid  for 
any  sutnequent  period.  Betwe^  June  1, 
1906,  and  December  1,  1906,  the  plaintiff 
had  offers  to  lease  the  premises,  and  to  dis- 
pose of  them,  which  were  rinsed  In  reli- 
ance upon  tbe  terms  of  the  original  lease 
and  the  defendant's  two  communlcatlonB  ot 
June  1.  1906. 

Frank  J.  Kinney,  for  appellant  William 
B,  Boardman,  for  appellee. 

PRBINTIGE.  J.  (after  stating  the  facts  as 
above).  Tbe  defendant  contends  that  tbe 
court  erred  In  holding  that  nnder  tbe  torms 
of  the  lease  of  Jnna,  1901,  be,  as  the  lessee^ 
could  avail  himself  of  tbe  option  of  renewal 
hef<ne  Its  expiration,  Decembw  1,  1906;  in 
holding  that  be  could  be  held  responsible  for 
the  additional  pwlod  of  ttiree  years  *witboiit  ■ 
bis  having  doi»  two  tUngs,  to  wit,  first,  giv- 
en, on  June  1,  1906,  written  notice  of  Us  In- 
tention to  avail  birns^  of  the  option  i^v^ 
him;  and,  second,  availed  himself,  <m  pe* 
cember  1,  1906b  of  tbe  option,  end  in  holding 
tbat  be  coidd  be  held  liable  for  the  addi- 
tional period  of  three  years,  in  case  he  did 
no  mom  than  give  written  notice  (tf  Ids  in- 
tration  to  avail  blmself  of  fha  (qptlon. 

The  defendantfa  cdncepUoa  of  tbe.constme- 
tion  to  be  given  to  the  original  lease*  is  that 
the  act  1v  wtaieb  Its  renewal  could  be  aocom* 
pushed  was  one  which  could  be  performed 
only  afb»  Its  termination ;  that  tbe  ondae 
of  this  rli^t  of  mewal  was  caumtSowlL  vp. 
on  the  performance,  six  months  earlier,  of  an 
act  indlcatlvB  ot  an  Intention  to  mew  when 
the  lease  expired;  that  this  first  act  could 
have  no  ^ect  beyimd  the  preservaticai  <tf 
the  right  of  renewal;  Uiat  both  acta  were 
requisite  to  ^ect  a  renewal;  and  that  nel- 
tbn  could  be  anticipated  In  point  of  tlm& 
It  is  TinnecesBury  to  omislder  all  these  propo- 
sitlotis.  It  might,  for  instance,  be  assmned 
that  the  terms  of  tbe  .original  lease  {Oaced  it 
In  the  power  of  the  defendant  to  postpone 
the  time  for  the  ezerdse  of  his  Section  un- 
til the  expiratiim  of  the  first  leas^  his 
giving  of  a  six  maXbiff  notlee  of  Intention, 
and  even  that  It  .gave,  him  no  tight  to  effect 
a  reiewal  until  that  tim^  and  yet  the  de- 
fense mnat  fail,  since  even  iqxm  this  theory 
.Oiere  woold  be  no  Justification  for  the  claims 
that  an  electi(A  could  not  be  made  before 
the  expiration  of  the'  lease  irlth  tbe  idaln- 
tlfTs  acquiescence,  and  that  the  provision  for 
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the  givtag  of  notice  of  Intention  had  other 
Importance  than  as  a  means  of  keeping  alive 
the  right  of  election  until  It  sboald  be  es- 
erclsed.  The  i^tlon  which  the  lease  gave 
to  the  defendant  waa  In  the  nature  of  an 
offer  on  the  plalntUTB  part  of  a  new  leaae 
upon  the  terms  stated.  WUlard  v.  Tayloe, 
75  U.  &  667.  6M,  Id  U  Ed.  601;  Boston  & 
Maine  B.  Go.  t.  Bardett,  67  Mass.  224.  227. 
When  accepted,  as  provided,  the  rights  and 
<rt}Iigations  of  the  parties  would  become  fix- 
ed. Brown  t.  glee.  103  U.  S.  828,  837,  26 
L.  Ed.  618;  Boston  &  Maine  R.  Co.  t.  Bart- 
lett,  67  Mass.  224,  227;  Qnyer  T.  Warren, 
175  m.  S28,  335.  61  N.  B.  580.  The  defend- 
ant's letter  and  tel^am  of  June  1,  1906, 
contained,  in  tmeqniTocal  language,  an  ac- 
ceptance of  the  offer  which  the  lease  em- 
bodied, and  the  reply  confirmed  them  as 
baring  that  effect  The  defendant's  right  of 
election  was  thereby  fnlly  exercised,  and  the 
rights  and  UabilltleB  of  the  parties  fixed. 

No  other  questions  are  pres^ted  by  the 
Bjvieal. 

There  is  no  error. 


8AI2MAN  T.  GITT  OF  KEHV  HA.V1DN. 

.(SnpiesM  OoDTt  of  Emns  of  Ooonectlcat  De& 
18,  1908.) 

MUNIOIPAI.  COBPOKATIOlfB  (|  783*)  —  DEFEOT- 
XTB  STBUTS— InJUBIKS  FBOIC  RaXN. 

A  city,  which  in  making  repairs  of  a  high- 
way leaves  the  earth  therein  insufficieatly  pack- 
ed, whereby  water  from  a  bwy  rain  occurring 
during  the  night  passes  through  the  excavation 
and  Into  an  adjoining  cellar,  is  not  liaUe  for 
the  damage  (Gen.  St.  1902,  |  2020),  providing 
that  any  pexson  Injared  in  person  or  property 
by  means  of  a  defective  road  may  recover  dam- 
ages from  the  one  bound  to  keep  It  in  repair, 
apptying  only  to  Injuries  In  tiaTellng  on  the 
lughway. 

[Ed.  Note^For  other  eases,  see  Munidpal 
Corporations,  Gent  Dig.  {  1647;  Dec.  Dig.  | 
788.»] 

Ameal  from  Clt7  Oomrt  ot  Nev  i^ren; 
Albert  McO.  Mattaewsni,  Judg& 

Action  try  Heniy  SalMnun  against  the  Gfty 
of  New  Haven  for  injury  to  plaintUTs  prem- 
ises from  Bortaoe  water.  From  judgment 
txxc  defendant  on.  the  sustaining  of  a  demurs 
rer  to  the  complaint  plalntlfE  anoeals.  Af- 
firmed. 

Benjamin  Slade,  Maxwell  Slade,  and  David 
H.  Slade,  for  appellant  Edward  H.  Rogers 
and  Edward  F.  O'Meara,  for  appellee. 

RORABACK,  J.  This  Is  an  action  against 
the  city  of  New  Haven  to  recover  damages 
for  an  Injury  to  the  plaintifFs  premises  from 
a  flow  of  sorfaoe  water  by  the  alleged  ne^ 
gence  of  the  d^endant 

The  material  facts  set  fortb  In  tlie  eom- 
^Int  are  as  follows:  On  ttie  27th  day  of 
October.  1907,  and  for  a  long  time  pri<ff  thera- 
tOt  iSn  plaintiff  owned  cvtaln  pronises  on 
Commerce  street  In  the  city  of  New  Havm. 


On  said  27th  day  of  October,  1907,  the  city  of 
New  Haven,  acting  by  Its  duly  authorized 
agents  and  servants,  was  engaged  In  exca- 
vating the  public  highway  or  road  in  front 
of  the  plaintiff's  premises,  and  on  said  date 
It  was  the  duty  of  the  defendant  to  keep  said 
public  highway  or  road  in  good  repair  and 
safe  condition.  As  a  result  of  tlie  careless- 
ness and  negligence  on  the  part  of  the  de- 
fendant's agents  and  savants  the  highway 
in  front  of  the  plalntUTs  premises  was  care- 
lessly and  negligently  left  open  or  insuffl- 
clently  packed  or  filled.  Di^ng  the  night 
season  between  the  27th  day  of  October,  and 
the  28th  day  of  October,  1907,  a  heavy  rain- 
storm occurred,  and  the  water  from  such 
rainstorm  entered  said  highway,  and  as  a 
result  of  the  negligent  condition  in  which 
said  part  of  the  highway  was  left  as  herein- 
before described,  the  water  passed  through 
the  said  opening  or  excavation  insufficiently 
packed  and  under  the  sidewalk  In  front  of 
said  premises  and  through  the  foundati<«  of 
the  plalutifTs  buildings  and  Into  the  cellar 
thereof.  As  a  result  of  the  acts  aforesaid, 
the  foundation  of  the  plaintiff's  boUdlng  was 
greatly  damaged,  and  the  water  entering  said 
cellar  destroyed  25,000  bottle  covers  or  pacfc- 
ages  and  76  barrels,  and  otherwise  Injured 
the  plalntlETs  building.  To  the  complaint 
the  defendant  demurred  for  the  following 
reasons:  "Because  It  appears  from  the  com- 
plaint that  the  alleged  negligent  acts  of  the 
defendant  were  done  by  It  within  the  limits 
of  its  public  highway  and  within  the  limits 
of  its  Jurisdiction,  and  that  the  alleged  in- 
jury to  the  plaintiff  resulting  therefrom  is 
wholly  incidental  to,  and  consegnentlal  upm, 
the  exercise  by  the  defendant  of  Its  lawful 
powers.  Because  the  liability  imposed  by 
statute  on  the  defendant  In  the  building  and 
maintenance  of  Its  public  highways  extends 
to  and  includes  only  such  injuries  as  result 
directly  from  the  n^lect  and  failure  of  the 
defendant  to  keep  said  public  highways  In 
good  repair  and  safe  cwdition,  and  the  only 
allegation  of  negligence  in  the  complaint 
from  which  the  alleged  Injury  to  the  plain' 
tiff  resulted  is  its  failure  to  ke^  its  public 
highway  or  road  In  good  repair  and  sate  eon- 
ditlon,  and  said  alleged  Injury  did  not  sb 
appears  fran  the  comidaln^  result  directiy. 
but  Incld^tally  and  ctmseanentlally.fnun  said 
Allure  <a  the  def«idant  to  keep  Its  pnUle 
highway  or  road  in  good  r^uir  and  safe  eon- 
dlti<m.  Because  It  does  not  appear  from  tiie 
complaint  that  the  defendantli  acta  ftom 
which  the  alleged  Injury  revolted  were  done 
wantonly  or  unnecessarily,  or  that  any  wan- 
ton or  imnecessary  damaffs  was  done  to  ttie 
;  plaintiff  iQr  nawm  ot  anj  of  tiie  defendants 
acts."  The  demurrer  was  ■wtalned. 

It  appears  from  the  rompisint  that  the 
negligoit  acta  Munplalned  of  were  perftnm- 
ed  witbln  the  limits  of  a  public  Ugtanj,  and 
were  done  by  the  defwdant  while  in  the  pw- 
formanee  of  a  governmental  doty,  and  for 
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the  public  use  and  benefit  It  is  not  avened 
tbat  these  acts  were  performed  wantonly  or 
mallcloosly,  or  that  any  wanton  or  unneces- 
sary damage  was  done.  It  is  alleged  that  the 
deftedant  is  llaUe  for  leaving  the  excava- 
tiona  In  the  highway  open  and  Insufficiently 
packed,  so  tbat  surface  water  from  a  heavy 
rainstorm  In  the  night  season  passed  tfaroDgh 
the  excaration  Into  and  npon  the  jAainUfTs 
property  causing  him  damage.  The  law  wise- 
ly proTldes  tbat  an  action  wUl  not  lie  to  re- 
OOTer  damages  for  an  Injnry  whldi  did  not 
resQlt  from  any  direct  action  of  the  monic- 
Ipality,  but  occurred  as  a  consequential  In- 
jur incident  to  the  dtedurge  of  Its  dnty  and 
lawfnl  powers.  "When  anthwlty  Is  Tested  In 
the  mnnlclpal  corporation,  by  charter  or  stat- 
nte,  to.  Improve  streets  and  establish  street 
grades,  and,  In  tbe  exercise  of  tbat  power, 
dianges  are  made  In  the  sorfiace  of  the  city's 
highways,  by  wbl^  surface  water  is  caused 
to  collect  ai  or  flow  anx  the  adjacoit  land 
of  private  owners,  there  Is  no  Implied  liabil- 
ity, on  the  part  at  the  munldpal  corporatlcm, 
for  such  Indirect  and  consegnentlal  Injuries, 
provided  13m  city  does  not  exceed  its  lawfnl 
power.  Tiedman  on  Municipal  GOTporatifms, 
I  864a,  p.  782l"  In  the  recent  case  ot  Bud- 
nyal  t.  Harwlnton,  79  Ccom.  01,  68  Atl.  948, 
an  action  for  discharging  siurftice  water  npon 
adjoining  land,  this  court  hdd  tbat  in  build- 
ing and  repairing  highways  a  town  is  en- 
gaged In  the  perf(}rmance  of  a  public  govern- 
mental duty  Imposed  upon  it  by  the  state  <Qen. 
St  IQOIZ,  f  2013),  and  is  not  liable  in  dam- 
ages for  oonseanaitial  injuries  to  land  of  an 
adjcdning  proprietor.  Incident  to  the  dls- 
ebarge  c<  that  duty,  mdess  so  made  by  stat- 
ute.    In  the  preceding  case  the  special  dr- 
cnmatanoea  under  which  a  munidpaUty  can 
be  BBftde  liable  for  the  discherge  of  surface 
water  is  stated  to  be  as  follows:  "Whatever 
may  be  Hie  constitntiMial  Umlt  of  the  powers 
of  towns  under  Oen.  Bt  1002,  I-  2081,  re* 
specting  the  drainage  of  bisbways,  thc^  cer* 
talnly  have  no  right  to  collect  In  ditches 
alcmgBide  the  highway  the  surface  water 
flowing  from  lands  above  it  and  discharge 
such  water,  tqr  means  of  sluices  across  the 
road,  upon  the  lower  isemlses  of  an  adjoin- 
ing owner,  wben  1^  a  moderate  expenditure 
of  mon^  the  water  would  have  bera  carried 
off  so  as  not  to  injure  such  premises."  One 
principle  enunciated  by  this  decision  is  tbat 
a  mnnlclpal  corporation  has  no  right  to  col- 
lect tsnrflace  water  from  adjoining  lands  and 
Its  streets  into  an  artificial  channel,  and  then 
discharge  it  upon  the  land  of  an  adjoining 
prcvrletor.    In  the  present  case  no  such 
dements  ot  liability  appear  from  the  allega- 
tiona  set  forth  tn  the  ndalnturs  complaint 
The  grievance  of  which  the  idalntlff  com- 
plains Is  tbat  by  the  negligent  repair  of  a 
certain  puUlc  highway  by  the  defendant 
surface  water  from  a  heavy  rainstorm  In  tbe 
night  season  passed  in  and  upon  his  prembras 
causing  him  damage.  Tbat  sudi  a  complaint 
does  not  all^  a  cause  ot  action.  Is  too  well  set- 


tled in  this  state  to  be  seriously  Questlcmed. 
Budnyai  v.  Harwlnton,  supra;  Downs  v.  An> 
sonta,  73  Conn.  33,  46  Atl.  248;  Slsson  v. 
Stonlngton,  78  Conn.  348,  47  Atl.  662;  Byrne 
v.  Farmington.  64  Conn.  867,  80  AU.  188; 
Bronson  v.  Walllngford,  64  Conn.  518,  9  Atl. 
883;  Judge  v.  Merlden,  88  Conn.  00. 

But  the  plaintiff  contends  that  tbe  suffi- 
ciency of  his  complaint  can  be  safely  tested 
by  tbe  provisions  of  section  2020  of  tbe  Gen- 
eral Statutes  of  1902,  wbicli  In  part  provide 
that  "Any  person  Injured  tn  person  or  prop- 
erty by  means  ot  a  defective  road  or  bridge, 
may  recover  damages  from  tbe  party  bound 
to  keep  it  hi  repair."  This  Is  a  statute 
creating  a  liability  for  an  Injury  to  the  per- 
son or  property  by  means  of  any  defect  or 
want  of  r^air  in  the  highway.  This  liabil- 
ity is  a  limited  one,  and  not  to  be  extended 
beyond  the  special  purposes  of  protecting  per- 
sons from  injury  while  trav^Ing  on  such 
highway.  Seldel  v.  Woodbury,  81  Conn.  65. 70 
Atl.  58;  Bartram  v.  Sharon,  71  Conn.  686- 
694,  43  Atl.  148,  46  L.  B.  A.  144,  71  Am.  St 
Rep.  226;  Mak^eace  v.  Wateri>ury,  74  Conn. 
860-862.  60  Att.  876;  Upton  v.  Windham,  76 
Conn.  288-291.  53  Atl.  660,  96  Am.  8t  Rep. 
197.  Public  highways  are  to  be  built  and 
kept  In  repair  by  the  towns  within  which 
they  are  situated,  so  tbat  they  shall  be  safe 
and  convenient  for  any  person  traveling 
thereon.  TbiB  requisition.  Imposing  upon  all 
municipal  corporations  a  serious  and  weighty 
obligation,  by  necessary  ImpllcaUon  author- 
izes them  to  do  all  acts  necessary  to  the  c(»n- 
pleto  and  ftUtfaful  discharge  of  tiieir  duty  in 
this  particular.  They  may  therefore  bestow 
labor  upon  all  parts  of  tbe  located  way,  and 
make  such  changes  in  the  natural  surface  (tf 
the  soli  as  will  add  to  the  convraience  or 
safety  of  the  traveler.  If,  In  consequence  of 
such  changes,  the  water  accumulating  uptm 
the  surface  of  the  way,  by  the  fall  of  rain  or 
tbe  melting  of  snow,  passes  onto  adjoining 
lands  In  different  places,  or  in  somewhat 
greater  quantities  In  particular  places  than 
It  otherwise  would  have  done,  tbat  Is  to  be 
considered  as  one  of  the  natural,  probable, 
or  necessary  consequences  resulting  from  the 
establishment  and  maintenance  of  the  way; 
and  therefore  no  action  will  lie  for  8u<^  In- 
Jury,  as  for  tort  but  tbe  damage  must  be  re- 
gsi^d  as  a  matter  contemplated  In  the  lo- 
cation of  the  road.  Flagg  v.  City  of  W<H^ 
cester,  13  Gray  (Mass.)  608. 

In  Bronsra  v.  Borough  of  Waningford,*su- 
pra,  wbldi  was  an  action  for  an  injury  to 
the  plaintiff's  land  by  the  turning  on  of  wa- 
ter and  sewage.  It  was  hdd  that  municipal 
corporations,  so  long  as  th^r  acts  are 
wlthtai  the  autliorlty  of  tiie  statute,  an  not 
:  liable  for  the  damage  done  to  such  adjoining 
land  by  tbe  water  turned  upon  It  and  there- 
fore are  not  liable  to  the  owner  of  land  abut, 
ting  the  highway  In  an  action  for  negligence 
In  permitting  a  sluiceway  or  culvert  to  become 
obstructed,  in  craiseqnence  of  which  water  was 
set  back  upon  his  premises.  It  was  also  held 
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In  tbls  case  that  the  statute  (Gen.  St,  Bevlslon 
1902,  S  2031),  as  to  draining  btghways,  bad  no 
application,  and  that  this  statute  went  so  far 
as  to  exempt  municipal  corporations  from 
damages  from  draining  water  from  highways 
onto  private  lands,  "unless  It  appears  that  the 
work  was  done  In  such  a  way  as  to  do  un- 
necessary damage,  or  that  the  water  was 
drained  Into  some  place  prohibited  by  the 
statute."  Nothing  of  tbls  character  Is  alleged 
In  the  complaint  now  before  us.  The  plain- 
tiff ii^aces  special  emphasiB  upon  the  cases  of 
Danbury  &  Norwalk  Ballroad  Company  r. 
Norwalk,  87  Conn.  109,  and  Mootry  t.  Dan- 
bnry,  45  Conn.  550,  29  Am.  Rep.  703.  The 
present  case  Is  unlike  Railroad  Company  v. 
Norwalk,  In  which  a  railroad  was  carried 
through  a  densely  populated  village  by  a 
deep  cut  running  under  the  principal  street, 
which  crossed  it  by  a  bridge,  the  station  be- 
ing located  on  the  side  of  the  street  and  sup- 
ported by  the  walls  of  the  excavation.  The 
town  undertook  to  consttruct  a  drain,  which 
was  to  discharge  the  water  of  the  street  in- 
to the  cut  imder  the  bridge,  to  the  Injury  of 
the  wall  and  the  railroad.  The  railroad  In 
its  location  and  construction  intercepted  the 
natural  course  of  the  drainage  of  the  local- 
ity, and  it  was  indispensable  that  a  drain  be 
constructed  for  the  street,  but  it  appeared 
that  at  a  greater,  but  not  unreasonable,  ex- 
pense one  could  be  constructed  that  would 
not  Injure  the  railroad  company.  In  Mootry 
T.  Danbury  the  authorities  of  the  town  of 
Danbury  built  a  bridge  In  such  a  manner  as 
to  set  back  the  water  of  a  stream  upon  the 
plaintiff.  The  present  case  presents  no  such 
conditions.  It  appears  from  the  plalntff's 
complaint  that  tiie  surface  water  from  a 
heavy  rainstorm,  by  reason  of  the  action  of 
the  defendant,  the  natural  features  of  the 
ground,  and  the  force  of  gravity,  passed  on 
and  over  the  plaintiff's  lot  The  discharge 
of  water  was  unusual,  of  a  temporary  and 
•unexpected  character.  There  is  a  wide  dis- 
tinction between  a  liability  to  deal  with 
surface  water  falling  on  land  from  a  heavy 
rain  storm,  and  the  right  to  set  back  the 
water  of  a  stream  by  a  permanent  structure. 

There  is  no  error.  The  other  Judges  con- 
cnrred. 


•  Appeal  of  BORMANN. 

(Supreme  Ooort  of  Errors  of  Gonnectlcat  Dec. 
IB,  1908.) 

L  IlfTOXICATING  LlQUOBB  (|  LICENSES 
— ItelCOTAL  PERinTS. 

An  application  for  a  removal  permit  under 
Gen.  St.  1902.  S  2669,  relating  to  liquor  li- 
censes, in  applying  the  provision  of  section  204^ 
that  an  application  for  a  license  may  be  denied 
what  it  appears  that  there  already  exists  suffi- 
cient licensed  places  in  tlie  vicinity,  migtit  be 
treated  as,  in  effect,  an  original  ap^licatioa  for 
a  license  when  the  result  of  granting  it  would 


be  to  unduly  Inereaw  the  number  of  saloons  in 
a  particular  locality. 

[Ed.  Note.— F(»  other  cases,  see  Intozieating 
Liquors,  Cent  Dig.  i  109;  Dec.  Dig.  f  lOt.*] 

2.  INTOXICATINO  LtQUOBS  (|  1<H*)— lAclNSES 

— "Renewal." 

A  "renewal"  of  a  license,  within  €}en.  St. 
1902.  S  2647,  as  amended  by  Pnb.  Acts  190T. 
p.  750j  c.  200,  provided  that  no  liquor  license, 
ezceptiQg  a  renewal,  shall  be  granted  in  tlie 
residential  and  manufacturing  parts  of  a  town, 
is  a  granting  to  the  same  person  of  the  same 
privilege  granted  to  him  tlie  previous  year  to 
sell  In  the  same  place;  and  hence  an  appllca- 
tioQ  for  a  removal  permit  was  properly  not 
treated  as  an  application  for  a  renewal,  where 
it  was  found  that  the  new  location  was  un- 
suitable and  more  nnsoitable  than  the  wig- 
Inal  location. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  109;  Dec  Dig.  f  104.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6085,  6086.1 

8.  iNTOXICATtNO  LiQDOBS  i%  104*)— LiCBNSES 

— SurrABiLirr  ov  Looatioif— Btidbhcb. 
On  application  for  a  lemoval  permit  under 
a  liquor  license,  that  the  licensee  bad  agreed 
with  manufacturers  that  he  would  not  sell  to 
their  employes  during  certain  hours  was  evi- 
dence that  the  location  was  nnsuitabla  for  a 
saloon. 

J;Ed.  Note.— For  other  cases,  see  Intoxicating 
quora,  Cent  Dig.  1 109 ;  Dec  Dig.  |  104.*] 

4.  Intoxicating  Liquors  (§  104*)— Licensbs 
—Removal  Pkemits— Refusal— Appbal. 
The  quef^tions  presented  by  an  appeal  un- 
der Gen.  St.  1902.  i  2669,  from  a  decision  of  the 
county  commissioners  oa  an  application  for  a 
removal  permit  under  a  liquor  license,  are 
whether  tne  county  commiesioaerB  acted  l^^allv. 
and  whether  they  exceeded  or  abused  their 
powers. 

[Ed.  Note.— For  other  eases,  m  Intoxicating 
Liquors,  Cent  Dig.  1 109;  Dee.  Dig.  1 104.*] 

Appeal  <roin  Snperlor  Conrt,  Falrfldd 
County ;  Ralph  Wheeler,  SvAge. 

County  CommlBSlnms  of  Falrfldd  County 
having  granted  a  remoral  p«mit  to  Frank 
P.  Bartiey  under  a  license  to  sell  Intoxicants, 
Henry  H.  Bormann  appealed  to  the  superior 
court  and  Bartiey  appeals  from  a  judgment 
vacating  the  permit  Affirmed. 

Howard  W.'  Taylor,  for  appellants.  James 
B.  Walah  and  William  H.  Cable,  for  appdiee. 

HALL,  J.  On  Noveml)er  I,  1907,  the  coun- 
ty commissioners  of  Fairfield  county  granted 
to  Frank  P.  Bartiey  a  license  to  sell  splrltn- 
ons  and  Intoxicating  liquors  at  No.  60,  on  the 
west  side  of  River  street  In  Danbury,  and 
on  January  27,  1908,  granted  him  permis- 
sion to  remove  his  place  of  business  to  No. 
59  on  the  east  side  of  River  street.  Upon  the 
appeal  from  said  removal  permit  taken  by 
the  appellant  Bormann,  a  taxpayer  of  said 
town,  the  superior  court  held  that  the  grant- 
ing by  the  county  commissioners  of  said  re- 
moval permit  was  not  a  reasonable  exercise 
of  their  power  and  discretion,  and  was  il- 
legal, and  set  the  same  aside.  Section  2669 
of  the  General  Statutes  of  1902  provides  that 
"every  license  for  the  sale  of  spirltuona  and 
intoxicating  Uqnors  shall  spedfy  the  town 
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and  the  partlcalar  building  or  place  In  siich 
town,  In  which  sndi  splrltnooB  and  Intoxlcat- 
,  Ing  Ilquon  are  to  he  sold,  and  shell  not  an- 
tborlze  any  sale  in  any  other  place  or  build- 
IniT-  *  *  *  The  county  commissioners  may 
Indorse  npon  said  licoise  permission  to  the 
person  so  licensed  to  remove  from  one  bulld- 
tng  to  another  In  said  town,  bat  the  applicant 
for  aald  permission  shall  specil^  the  building 
to  which  be  wishes  to  ranoTe,  and  the  com- 
missioners shall  not  permit  snch  removal  or 
transfer  except  upon  due  notice  and  hearing 
u  now  provided  by  law  for  original  appUca- 
tloDB,  and  the  law  concerning  appeals  from 
county  commissioners  shall  ap^  to  such 
cases.'* 

Tbe  nverlor  court  found  these  fiiets:  For 
some  yean  prior  to  January  27,  1908,  eald 
Bartley  had  conducted  a  licensed  salotm  bosl- 
neas  at  No.  40  Biver  street,  occuj^lng  the 
ptemlees  under  leaee  from  montti  to  month. 
In  October,  1907,  one  Oono  fitavolo,  with  tbe 
koowledge  of  BarUey,  frardused  tbe  premises 
from  the  tatter's  lessor  deed  recorded  No> 
vember  7, 1907,  and  Bartley,  altiwni^  he  bad 
In  S^itanber  apxAled  for  tbe  Hcense  for  tbe 
easulns  year,  which  vraa  granted  November 
la^  as  aforesaid,  and  had  on  or  before  No- 
-remher  lat  represented  to  one  of  the  com- 
missiosers  that  be  ejected  to  continue  to 
occupy  No.  60,  bad  before  November  1st  pur- 
chased tbe  premises  Na  69  River  street,  in- 
tending to  occupy  tbem  as  a  saloon  as  sotm 
as  tbe  building  ttaerecm  could  be  c<Hn^eted, 
and  had  promised  to  vacate  tiie  premises  No. 
60  <m  or  b^ore  Nbv«nber  let.  Bartley  did 
not  Tacate  the  premises  No.  .60  until  about 
tbe  27th  of  January,  190B,  when  bis  removal 
permit,  for  which  he  applied  in  December, 
1907,  had  beeo  granted  and  after  proceed- 
ings in  sununary  process  had  "be&tk  brought 
against  him  by  said  StanUo,  when  be  remove 
ed  to  Mo.  S9.  On  October  19.  1907,  said  Gono 
Btavolo  applied  for  a  license  for  No.  00  Biver 
street  (having  already  agreed  with  the  owner 
for  the  pmcliase  of  said  premises,  although 
he  had  not  tlien  received  a  deed  of  tb^), 
which  aK>llcatlon  was  refused  1^  the  county 
oommlsidoners  on  tlw  8tl|  February,  1006; 
Stavolo  having  received  no  notice  of  a  re- 
monstrance filed  against  the  granting  of  said 
application.  Bartley  Is  a  suitable  person  to 
receive  a  license.  "No.  59  River  street  is  an 
entirely  unsuitable  place  at  vi^kiidi  to  grant 
a  Ueense  tm  the  sale  of  intoxicating  liquors." 
Mo.  00  is  less  unsuitable  than  No.  C9,  and 
m«e  than  tme  salocm  in  this  locality  would 
be  too  many.  Tbe  part  of  ttie  dty  In  which 
numbers  69  and  60  Biver  street  are  situated 
is  **practlcally  a  manufacturing  and  residen- 
tial section,"  and  that  side  of  River  street 
upon  which  No.  60  Is  sltoated  is  the  main 
thoroughfare  from  a  large  residential  district 
to  the  principal  business  street  In  the  dty, 
and  is  <»e  over  which  a  large  number  of 
school  dilldren  pass.  By  consent  of  counsel 
tlie  trial  court  viewed  tbe  locality,  miere 
has  heretofore  been  an  arrangement,  known 


to  tbe  county  conunlssioners,  between  Hart- 
ley and  some  of  tbe  manufactnrers  that  Bart- 
ley would  not  sell  to  employes  of  said  manu- 
facturers during  certain  hours.  The  finding 
states  that  the  court  r^rded  this  arrange- 
ment "as  an  admission  against  tbe  suitabllitr 
of  the  place  rather  than  as  making  the  place 
suitable."  Counsel  ft>r  Bartley  contenda  that 
because  tbe  finding  states  that  more  than 
one  Balo<m  In  tbe  locality  of  Nos.  S9  and  60 
would  be  too  mai^,  it  follows  that  the  trial 
court  must  have  held,  and  held  erroneouffly, 
that  the  granting  of  tbe  r^oval  permit  was 
the  granting  of  another  license,  which  should 
have  been  refosed  under  the  provision  of 
section  2646;  tiiat  an  application  for  a  li- 
cense may  be  denied  when  it  appears  that 
there  already  exists  a  snfBclent  number  of 
UcKised  places  in  tbe  vicinity.  An  applica- 
tion for  a  r«novaI  permit  under  section  2669 
of  tbe  General  Statutes  might.  In  applyhig 
the  provl8i<8i8  of  section  2646,  be  treated  as 
in  ^ect  an  original  application  fbr  a  license, 
when  tbe  residt  of  granting  It  would  be  to  un- 
duly increase  the  number  of  salomu  in  a 
particular  locality.  It  was  dearly  not  so  re- 
garded by  the  trial  court  In  this  case.  The 
trial  court  confirmed  the  refnsal  of  a  license 
to  Stavolo  for  No.  60.  As  there  appear  to 
have  been  no  other  licensed  places  in  th^t 
neighborhood,  the  transfer  of  Bartley's  li- 
cense from  No.  60  to  No.  59  would  have  1^ 
but  one  saloon  In  that  vldnlty. 

Tbe  applicant  Bartley  next  argues  that, 
from  the  finding  that  this  part  of  tbe  town 
is  "practically  a  manufacturing  and  residen- 
tial tectlon"  (and  he  concedes  that  the  words 
"practically"  in  the  finding  and  "purely"  In 
the  statute  should  be  given  the  same  mean- 
ing), it  is  anparoit  that  the  trial  court  er- 
roneously regarded  tbe  application  for  a  re> 
moral  permit  "as  an  or^nal  ai^catlon  for 
a  new  licmse,**  and  not  for  a  renewal  of 
a  license  witliln  the  oceptlon  of  section 
2647  as  amended  by  chapter  200;  p.  750,  Pub. 
Acts  1907,  whidi  provides  tliat  "no  license, 
except  the  renewal  of  a  license,  at  the  dis- 
cretion of  the  county  commissioners  as  to 
the  suitability  of  person  and  place  •  •  • 
sbidl  be  granted  in  the  purdy  residential  and 
manufacturing  parts  of  a  town."  A  renewal 
of  a  license  within  the  meaning  of  section 
2647  as  amended  in  1907  Is  a  granting  to  the 
same  person  the  same  privilege  granted  to 
him  the  previous  year^to  sell  in  tbe  same 
place.  The  removal  pwrnlt  granted  the 
county  commissioners  not  only  allowed  Bart- 
ley to  sell  in  a  manufacturii^  and  residential 
section,  but  at  a  diflCerent  location  from  that 
spedfled  in  bis  previous  licenses,  and  one 
fotmd  to  be  entlrdy  unsuitable,  and  more 
unsuitable  then  the  one  where  be  bad  pre- 
viously been  permitted  to  sell.  The  trial 
court  was  not  required  to  treat  the  removal 
permit  as  a  rmewal  within  the  exceptlmt  of 
section  2847. 

Counsel  for  Bartley  further  dalm  that  the 
trial  court  erred  in  regarding  the  fact  that 
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there  was  an  arrangement  tbat  Bartler 
woFnld  not  sell  to  employes  in  tbe  neighbor- 
ing factories  daring  certain  boon  as  evidence 
of  nnsnltablUty  of  place.  Apparently  the  ex- 
istence of  such  an  arrangement  was  proved 
for  showing  that  the  place  was  snltable.  We 
discover  no  error  of  law  in  the  view  taken 
by  the  trial  court  that  It  rather  indicated 
the  contrary.  Section  2668  of  the  Cteneral 
Statutes  of  1802  ezpretely  permits  an  appeal 
from  the  decision  of  the  county  commlsslon- 
en  nptm  on  application  for  a  removal  permit, 
and  the  Questions  presented  by  such  an  ap- 
peal are:  Have  the  county  commlsBloners 
acted  legally?  Have  they' exceeded  or  abueed 
their  powers?  Moynlhan's  Appeal,  75  Conn. 
858.  861,  6S  Atl.  803.  The  trial  coort  com- 
mitted no  error  of  law  In  deciding  tiiese  qnea- 
tlons  as  above  stated. 

Then  Is  no  error.  'Om  other  Judges  con* 
curred. 


LUDDINGTON  v.  MERRILL, 

(Snprune  Court  of  Eiron  of  Gonnecdcnt  Dee. 
18,  190&) 

1*  CouBiB  a  1SS*>— Oirr  OomxB-nJtmiSDio- 

TION. 

Sp.  Act  1895  (12  Sp.  Laws,  p.  65)  I  22, 
giving  the  city  court  of  Waterbnry  jurisdiction 
of  "all  civil  actions"  Involving  not  more  than 
$100,  and  authorizing  appeals  from  its  judg- 
ments and  decrees,  confers  jurisdiction  of  ac- 
tions in  which  eaultable  or  legal  relief,  or  both, 
is  demanded,  ana  hence  the  court  has  jurisdic- 
tion of  an  action  to  foreclose  a  chattel  mortgage 
securing  an  $80  note. 

[Eld.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  S  412;  Dec.  Dig.  {  18&*] 

2.  Action  (8  25*)— "Civil  Aoiions." 

The  term  "civil  actions"  as  used  In  the 
practice  act  Includes  actions  for  equitable  or 
legal  relief,  or  both. 

[Ed.  Nota.~For  other  cases,  see  Action,  Gent. 
Dig.  »  166-159;  Dig.  Dee.  §  26.* 

For  other  definiti<ms,  see  Words  and  Phrases, 
ToL  2.  pp.  118a-ll»8;  vol  8,  p.  7603.] 

8.  GOUBTS  (I  20*)— JUBJSDICriON. 

Under  the  express  terms  of  Practice  Act, 
S  7  fLaws  1879.  p.  433,  c  83;  Oen.  8t  1902, 
I  613),  all  courts  to  which  civil  actions  as  de- 
fined by  the  act  may  properly  lie  made  return- 
able, excepting  justice  courts,  may,  in  the  ab- 
sence of  express  law  to  the  contrary,  apply  both 
legal  and  equitable  remedies  in  determining  such 
actions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dfe.  8  20.  •] 

Appeal  from  City  Court  of  Waterbnry; 
Frederick  M.  Peasley,  Judge. 

Action  by  Frank  J.  Luddlngton  against 
Mrs.  Jay  E.  Merrill.  From  a  judgment  for 
plaintiff,  defendant  appeals. .  Affirmed. 

Edward  B.  Relley,  for  appelant.  'VniKm 
H.  Pierce,  for  appellee. 

HALL,  J.  This  is  an  actlcm  to  foreclose  a 
mortgage  on  a  piano,  glvoi  to  secore  the  pay- 
ment of  the  defdndant'B  note  for  fSO,  It 
was  brought  to  the  dty  court  of  Waterbury, 


and  the  foreclosure  of  the  mortgage  was  the 
only  relief  demanded  In  the  original  com- 
plaint The  amoimt  of  the  matter  in  demand  ■ 
was  therefore  $80,  the  amount  of  the  debt 
secured  by  the  mortgage.  Q&l  St  1902,  | 
541.  The  defendant  moved  to  erase  the  case 
from  the  docket,  and  afterwards  demurred  to 
the  complaint  the  ground  of  both  the  motion 
and  demurrer  being  that  the  dty  court  of 
Waterbnry  has  no  jurisdiction  to  grant  equi- 
table relief.  The  denial  of  the  motion  to 
erase  and  the  overruling  of  the  danorrer  are 
the  errors  assigned  In  the  am)eaL 

By  section  633,  Gen.  St  1902,  justices  of 
the  peace  are  given  jurisdictiou  of  **a]l  dvil 
actions  for  legal  relief,  wherein  the  matter  la 
demand  does  not  exceed  one  hundred  dollars. 

•  •  •  "  Section  534  provides  that  "aU  dv- 
il actions  for  eqtiltable  relief  only,  wberdn 
the  matter  In  donand  does  not  exceed  five 
hundred  dollani,  *  *  *  shall  be  brought 
to  the  court  of  common  pleas,  excq;>t  in  conn- 
ties  where  there  Is  no  audi  court**  Tbore  Is 
such  a  court  in  the  count?  In  whldi  this  ac- 
ti<m  was  brought 

Section  662  provides  that  "all  borough, 
dty,  police  and  town  courts  and  the  offlcera 
thereof  shall  have  all  the  powers  and  Juris- 
diction which  shall  have  been  conferred  up- 
on them."  Jorlsdictlon  ot  dvll  actlCHiB  was 
conferred  by  the  Legislature  upon  the  dty 
court  of  Waterbnry  the  following  lan- 
guage of  sedlon  22,  Bp.  Act  1885  (Sp.  Laws, 
vol.  12,  p.  65):  "The  dty  court  shall  have 
jiirlBdlctl<m  of  all  dvil  adlons  wherdn  the 
matter  In  demand  does  not  exceed  one  hnD> 
dred  dollars,  provided  ttie  parties  or  dfbet 
of  them  retfde  within  the  limits  of  Qie  town 
ot  Waterbnry,  and  shall  have  power  to  bear 
and  try  the  same  with  or  without  a  Jury  as 
may  be  proper  and  iiroceed  therein  to  final 
judgment  and  ezecutloii  according  to  law. 

*  *  *  But  from  an  final  judgments  or  de- 
crees rendered  or  passed  by  said  court  ex- 
cept •  •  •  the  par^  feeling  aggrieved 
thereto  may  appeaL  •  •  •**  Mo  more 
apt  words  than  "dvll  actions  wberdn  the 
matter  In  demand  does  not  exceed  one  hun- 
dred dollars"  could  have  herai  used  to  de- 
scribe acttons  In  which  equitable  relief  on- 
ly, or  I^»l  relief  only,  w  botli  equitable  and 
legal  relief,  to  the  amount  named,  la  de- 
manded in  the  conqilaint  TtuA  jurlsdicttcm 
of  actions  demanding  eqidtaUe  relief,  as  well 
as  of  those  demanding  legal,  were  Intended 
to  be  conferred  this  secti<m  is  also  indi- 
cated by  the  use  of  the  word  *'all"  with  the 
words  "dvll  adlims,"  and  by  the  provfsioa 
for  an  appeal  both  from  all  Judgments  ren- 
dered and  all  decrees  passed.  As  naed  In 
the  pradlce  act  the  term  "dvll  actlmuE"  !a 
dearly  Intended  to  Include  acUons  donand- 
log  equitable  or  legal  rdlef,  or  both.  To  do 
away  with  the  old  names  and  forms  of  the 
different  actions  at  law  and  In  eqol^  and 
liable  a  plalntlCt  to  always  demand  and  oIk 
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tain.  In  €iw  ptoeeedliMt  caiXM  a  "elvQ  ae- 
tlon,"  both  VDcb  equitable  and  legal  relief  us 
Oa  facta  alleged  Sa  Us  complaliit  entltledlilin 
to  receive  were  some  of  tbe  prlitclpal  porpoeea 
indreaoItBof  tliead(9ti<»k(tf  oar  pracUceact 
Section  7,  Practice  Act  <Law8  1879^  p.  438,  c 
83;  Mctlon  Gen.  Bt  1902),  proTito  tiiat 
*ln  erary  dvll  action,  not  brongbt  before  a 
Jnrtlce  of  tbe  peaci^  tbe  plaintiff  may  Include 
In  Ills  complaint  botb  legal  and  eqaltaUe 
rigbta,  and  eaiuee  of  action,  and  demand 
both  l^Ll  and  eanltable  remeOlee."  It  fol- 
loira  that  all  onr  courts  to  wbifdi  dvU  ac- 
ttona,  as  defined  by  tbe  practice  act,  may 
pn^^Iy  be  made  tetnmaUe,  exciting  Jus- 
tice courts,  may.  In  tbe  absence  of  express 
lav  to  tbe  contrary,  apsHs  botb  1^1  and 
equitable  remedies  in  tbe  detormhtatioii  of 
such  actions. 

Tbe  dtr  court  properly  denied  the  motion 
to  eraser  and  orermled  tbe  demurrer. 

There  is  no  error.  The  other  Judges  con- 
curred* 


ATWATBR,  Tax  Collector,  t.  (VBIIILiLT. 

(Supreme  Court  of  Errors  of  Cowiectleat  Dea 
18,  190&) 

L  Taxatiok  (I  S72*)— Taxss— OoxxsonoiT— 

Pbooebdiitos. 

A  proceeding  under  Gen.  8t  1902,  |  2395, 
as  amended  by  Pub.  Acts  1907,  p.  019,  c.  SO, 
anthorizin^  the  commitment  of  persons  (ailing 
to  pay  military  taxes,  etc,  Is  a  special  statutory 
proceeding,  and  is  not  an  action  governed  by 
ordinary  rales  of  pleading  In  civil  or  criminal 
cases,  and  its  parpose  Is  not  to  enable  tbe  tax 
collector  to  obtain  a  Judgment  for  tbe  amount 
of  the  taxes,  nor  to  require  him  to  estsblish  be- 
fore a  court  the  validity  of  the  same. 

[Bid.  Note.— For  other  cases,  see  Taxation, 
CeoL  Dig.  S  1132;  Dec.  Dig.  I  S72.*] 

2.  Taxation  (|  573*)— Mnixaar  Taxes— Coi^ 

LEcnoN— Statutes. 

Geo.  St.  1902,  S  2396,  sb  amended  by  Pub. 
Acta  1907,  p.  619,  c  60,  aothorlsing  the  collec- 
tion of  military  taxes  by  Imprisonment,  does 
not  exi«essly  or  impliedly  repeal  the  general 
provisions  for  the  oollectioD  of  military  taxes  in 
sections  2381.  2S94.  2412,  and  2999^  providing 
for  the  collection  of  taxes  by  levy  on  taxable 
goods  and  diattels,  etc.,  and  a  tax  collector  may 
proceed  under  the  latter  sections  afterwards  and 
for  want  ot  goods  or  diattels  of  a  delinquent 
taxpayer  on  which  to  levy,  and  on  further  legal 
demand,  the  collector  may  levy  on  the  taxpay- 
er's bodr,  and,  without  granting  him  a  hearing, 
commit  him  to  Jail  untu  the  tax  Is  paid. 

lEd.  Note,— For  other  cases,  see  Taxation, 
Cent.  Die  1 1143;  Dec.  Dig.  1  678.*] 

&  TAxanon  (t  002*)— CouoorzoH— Aonozrs 
— Coicpzjuht— SmnoiENOT. 

A  complaint  under  Gen.  St  1902,  J  2390. 
as  amended  by  Pub.  Acts  1907,  p.  619,  c  SO, 
anthoriziDg  tbe  collection  of  nmitary  taxes  by 
imprisonnient,  whidi  describes  complainant  as 
the  tax  collector  of  a  town,  duly  appointed  and 
qoalified,  and  that  defendant  has  foiled  to  pay 
the  military  commntatlon  taxes  assessed  agamst 
him  for  the  annual  town  taxes  of  deaignated 
years,  which  taxes  became  due  on  designated 
dates,  that  payment  thereof  was  legally  demand- 
ed, and  that  defendant  failed  to  pay  the  same, 
is  sofflcient  to  give  the  court  iansdletioa  to 

*Por  oOmt  easss  sss  ssme  toplo  and  section  NUMBBR  la  Dee.  *  Am.  Digs.  UOT  to  date,  *  Reporter  Indues 


order  the  commitment  el  dtfmdant  in  noupay^ 
ment  of  sach  taxes. 

[Sd.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  M  1222.  1223 ;  Dec.  Dig.  I  602.*] 

4.  Taxation  (S  106*)— Milxtast  Taxxs— Pkb- 

BONB  LlABLB. 

Under  Gen;  St.  1902,  »  2997.  2998,  anthdv- 
lalng  tbe  imposition  of  a  military  tax  on  every 
person  liable  to  military  duty,  etc.,  one  appar^ 
ently  well  and  strong  Is  not  exempt  from  a  mill- 
taiy  tax  because  of  bis  poverty. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  204 ;  Dec  Dig.  i  106.*] 

5.  TAXATION  (S  46S*)— AssBSSHXirr— Rbduo- 
TiON  OF  Amoxjkt  ot  Taxss— Validitt. 

Where  one  was  liable  to  an  annual  military 
tax  of  «2  Imposed  by  Gen.  St  1902.  H  2997, 
2998,  a  resolntion  of  a  town  meeting  redu^ig 
the  amount  of  the  tax  was  ineffectual. 

[Ed.  Nota^For  other  cases,  see  TaxatloB, 
Gent  Dig.  i  887;  Dee.  Dig.  |  468.*] 

6.  Taxation  (I  602*)— Goixeotion— Pboobd- 

INGS. 

A  tax  collector  of  a  town  who  Institutes  a 
proceeding  under  Gen.  St  S  2396,  as 

amended  by  Pnb.  Acts  1907,  p.  619,  c.  SO,  au- 
thorising the  collection  of  military  taxes  by 
imprisonment  for  an  order  for  the  commitment 
of  defendant  for  nonpayment  of  a  mllitan  com- 
mutation tax,  and  shows  that  he  was  t£e  tax 
collector,  that  the  rate  bilhi  and  warrant  tta  the 
C(dlection  of  the  taxes  were  delivered  to  him, 
that  payment  of  the  tax  had  been  demanded  of 
defendant  and  refused,  establishes  the  facts  es- 
sential to  the  relief  demanded,  and,  on  d^snd- 
ant  failing  to  show  sufficient  reason  why  the 
tax  had  not  been  paid,  an  order  of  commitment 
was  proper. 

[Ed.  Note.— For  otber  cases,  see  Taxation, 
Cent  Dig.  K  1222,  1223 ;  Dec  Dig.  |  602.*] 

7.  BVIDBKCE  (I  83*)  —  Pbcsumptions  —  Pbb- 
FOBUANCB  or  OlTtCIAI.  DUTT. 

Pnblic  officers  acting  officially  are  presum- 
ed to  have  done  their  duty  until  the  cmtiary 
appears. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  105 ;  Dec  Dig.  |  83.*] 

Appeal  from  City  Court  of  Meridoi ;  Frank 
S.  Fay,  Judge. 

Complaint  by  Francis  Atwater,  tax  collect- 
or, against  Fred  O'Reilly,  for  an  order  of 
commitment  of  defendant  for  nonpayment  of 
a  military  commutation  tax.  From  an  order 
of  commitment  entered  after  a  hearing  after 
overruling  a  demurrer  to  the  complaint,  de- 
fendant api>ea]a  Affirmed. 

Oswln  H.  D.  Fowler,  for  appellant  George 
A.  Clark  and  Patrick  T.  O'Brien,  txa  MppOlae. 

HALL,  J.  Section  2395  of  tbe  General 
Statutes  of  1902,  as  amended  chapter  50, 
p.  619,  Pnb.  Acts  1907,  provides  that  "when 
any  person  shall  neglect  or  refuse  to  pay  any 
poll  or  military  tax  assessed  against  hUn, 
after  payment  of  the  same  has  been  legally 
demanded,  the  collector  of  tbe  town  to  which 
said  tax  is  due,  and  who  Is  authorized  to  col- 
lect said  tax,  may  at  any  time  within  three 
years  after  said  tax  shall  become  due,  prefer 
bis  complaint  to  any  Justice  of  the  peace  re- 
siding In  said  town,  or  to  any  dty,  town  or 
borongh  court  established  within  said  town, 
alleging  tbe  nonpayment  of  said  tax,  and 
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andt  Justice  of  llie  peaee  or  cotot  shall  there- 
npon  cause  said  delinquent  taxpayer  to  be 
arrested  and  brought  before  such  Justice  or 
court.  Such  Justice  or  court  shall  thereupon 
hear  and  determine  such  case,  and  If  no  prop- 
er or  sufficient  reason  Is  shown  by  said  de- 
linquent taxpayer,  why  said  tax  has  not  been 
paid  shall  order  the  accused  to  stand  com- 
mitted to  the  Jail  or  workhouse,  In  the  coun- 
ty, until  such  tax  with  the  interest  thereon 
and  at!  costs  of  the  proceedings  shall  be  paid. 
Any  person  committed  to  Jail  under  the  pro- 
Tlslons  of  this  section  shall  be  required  to  do 
such  work  as  his  physical  condition  may  al- 
low, and  shall  be  discharged  when  his  labor 
at  the  rate  of  one  dollar  a  day  shall  amoimt 
to  said  tax  and  costs,  and  thereupon  the 
county  commlsslonera  shall  pay  to  the  tax 
collector  of  the  municipality  from  which  the 
delinquent  was  committed  the  amount  of  said 
tax.  •  •  •  "  In  the  proceeding  before  us, 
the  complainant  la  described  as  the  tax  col- 
lector of  the  town  of  Merlden,  duly  appointed 
and  qualified.  One  paragraph  of  the  com- 
plaint alleges  that  Fred  O'Reilly  has  failed 
to  pay  the  military  commutation  tax  of  $2, 
assessed  against  him  upon  the  rate  bUl,  for 
the  annual  town  tax  of  said  town  on  the  list 
of  1004,  and  which  became  due  on  the  21st  of 
April  1905,  and  payment  of  which  was  legal- 
ly demanded,  and  another  paragraph  contains 
similar  allegations  of  the  failure  of  said 
O'Reilly  to  pay  his  military  commutation  tax 
due  on  the  21st  Qf  AprU,.  1907.  The  delin- 
quent taxpayer  demurred  to  the  complaint 
upon  the  grounds,  in  substance,  that  It  did 
not  appear  that  said  taxes  were  properly  or 
lawfully  assessed  against  the  defendant  or 
included  in  said  rate  bills ;  or  that  payment 
of  the  same  had  been  legally  demanded ;  or 
that  the  plaintiff  was  authorized  to  collect 
them.  The  overruling  of  this  demurrer  Is 
one  of  the  reasons  of  appeal. 

ThlR  is  not  an  action  to  which  the  ordi- 
nary rules  of  pleading  in  either  clvU  or  crim- 
inal cases  must  be  applied.  It  is  a  special 
statutory  proceeding.  The  purpose  of  It  Is 
not  to  enable  the  tax  collector  to  obtain  a 
Judgment  for  the  amount  of  the  taxes,  nor 
to  require  him  to  establish  before  a  court  the 
validity  of  the  tax,  his  authority  to  collect 
It,  and  that  it  has  been  legally  demanded  be- 
fore he  can  procure  a  delinquent  taxpayer  to 
be  committed  to  Jail.  The  court  or  Justice  to 
which  such  a  complaint  as  this  Is  preferred 
renders  no  Judgment  of  Indebtedness.  Sec- 
tion 2395,  enacted  In  1901  and  amended  in 
1905,  and  again  in  1007,  does  not  either  ex- 
pressly or  by  implication  repeal  the  general 
provisions  r^rdlng  the  collection  of  mili- 
tary commutation  taxes  contained  In  sec- 
tions 2381,  2304,  2412,  and  2998.  The  col- 
lector Atwater  could  therefore.  If  he  had 
seen  flt,  have  proceeded  under  the  warrant 
Issued  to  him  in  March,  1908,  under  sections 
2881  and  2889.  described  below,  and  for  want 


of  goods  or  chattels  of  the  dtilnqoent  tax- 
payer upon  which  to  levy,  and  after  l^al 
d«naiid  upon  him  could  have  levied  upon  his 
body,  and  without  granting  him  any  oppor- 
tunity for  a  hearing  have  committed  him  to 
Jail  until  the  tax  was  paid.  The  distinctive 
features  of  section  2805,  as  amended  in  1907, 
are  found  In  the  provisions  that  any  person 
committed  to  Jail  "under  the  provisions  of 
this  section"  may  be  required  to  work  odt 
his  military  tax  at  the  rate  of  $1  a  day  for 
his  labor,  and  to  pay  his  own  board  daring 
his  commitment,  and  that  the  county  coui- 
missloners  are  required  to  pay  the  tax  to  the 
town.  Before  the  delinquent  taxi>ayer  can 
be  committed  under  this  section,  he  must  Ik 
given  an  opportunity  to  show  some  "proper 
or  sufficient  reason  why  the  tax  has  not  been 
paid."  The  averments  of  the  complaint,  as 
above  set  forth,  were  a  sufficient  compliance 
with  the  proTlsiona  of  this  section  to  give  the 
court  Jurisdiction  to  make  the  order. 

By  way  of  answer,  the  delinquent  taxpayer 
alleged  that  he  was  too  poor  to  pay  the  tax, 
and  that  the  town,  to  avoid  litigation  regard- 
ing the  validity  of  military  taxes,  had  voted 
to  accept  |1  from  every  person  owing  a  mili- 
tary tax  In  full  settlement  of  the  same,  and 
that  he  had  tendered  that  sum  to  the  tax 
collector.  These  were  properly  bdd  to  be 
Insufficient  reasons  for  failure  to  pay  said 
taxes.  The  poverty  of  O'Reilly,  who  was 
found  to  be  ft  yoaag  man  apparratly  well  and 
stn»ig,  did  not  exempt  him  from  a  militaty 
tax.  Oen.  St  1902,  H  2997,  2098.  The  resolu- 
tion of  the  town  meeting  was  Ineffectual  to 
reduce  the  amount  of  a  tax  duly  laid.  State 
ex  rel.  Coe  v.  Fyler,  48  Conn.  145-158;. 

In  the  cl^  court  these  facts  were  proved : 
The  comiflainant  was  elected  tax  collector  of 
the  town  of  Merlden  In  October,  1907.  suc- 
ceeding one  Holt,  who  had  held  the  office  dur- 
ing the  preceding  15  years.  The  oompoua- 
tion  of!  both  said  coUectora  mm  fixed  by 
salary.  The  plaintiff  filed  his  bond,  and  re- 
ceived from  Holt  the  rate  blUa  signed  by  ibe 
selectmen  for  the  micolleeted  back  tana,  In- 
eluding  the  two  against  Oie  defendant  de- 
scribed in  the  complaint  In  the  books  con- 
taining these  rate  bills  were  warrants  Issued 
and  directed  to  said  collector  Holt  tn  1905 
and  1907,  reapecUv^.  In  Harcta.  1906,  the 
selectmen  of  Merlden  procured  a  warrant  to 
be  issued  to  the  conqjtlainant  for  the  collec- 
tion of  the  taxes  laid  In  the  prevknis  Oc- 
tober and  of  the  uncollected  taxes  of  certain 
previous  years,  including  said  military  taxes 
due  from  O'Reilly.  In  January,  1908.  O'Reil- 
ly received  a  bill  from  the  complainant  noti-  ' 
^Ing  him  that  military  taxes  to  the  amount 
of  (4  were  due  to  the  collector.  On  the  14th  , 
of  March,  1908,  the  complainant  personal- ' 
ly  demanded  payment  of  said  taxes  of 
O'Reilly;  but  he  failed  to  pay  them.  At] 
the  hearing  counsel  for  O'Reilly  made  vart' 
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008  claims  of  lav,  by  objectlona  to  evidence 
and  otlierwiBe,  among  wbicti  were  these: 
That  it  did  not  appear  that  O'Reilly's  nam^ 
alttiODgh  entered  upon  said  rate  bills,  was 
ever  placed  upon  the  enrollment  list,  as  re- 
quired b7  sections  2895  and  2998;  and  that 
the  complainant  was  required  to  prove,  and 
that  by  the  writing  Itself,  that  notice  of  the 
time  and  place  at  whldi  the  collector  would 
receive  payment  of  taxes  had  been  published 
and  posted  as  required  by  section  2^1  of  the 
Genial  Statutes.  These  claims  are  appar- 
ently based  upon  a  misunderstanding  of  the 
real  purpose  of  this  proceeding  and  of  the 
evidence  necessary  to  be  offered  by  the  com- 
plainant to  enable  him  to  obtain  an  order  of 
commitmoit.  He  was  not  compelled  to  pre- 
sent proof  that  tbe  various  town  officers  in 
assessing  these  taxes  against  O'Reilly  had 
taken  each  particular  step  required  by  stat- 
Dte.  Public  officers  acting  officially  are  pre- 
sumed to  have  done  their  duty  until  the  con- 
trary appears.  State  v.  Main,  69  Conn. 
140,  87  Atl.  80,  3tt  L.  R.  A.  023,  61  Am.  St 
Re^.  30;  Hart  v.  Tieman.  59  Conn.  S21-526, 
21  AtU  1007.  Having  proved  that  be  was  the 
tax  collector  of  the  town,  that  the  rate  bills 
and  warrant  for  the  collection  of  these  taxes 
bad  been  delivered  to  him,  tbat  payment  had 
been  demanded  and  refused,  the  complainant 
had  established  all  tlie  facts  which  the  stat> 
ute  required  him  to  prove,  and,  the  delin- 
quent taxpayer  having  shown  no  proper  or 
sufficient  reason  why  the  taxes  had  not  been 
paid,  tho  order  of  commitment  wa.B  properly 
made. 

There  l8  no  error.  Tbe  other  Judges  con- 
curred. 


BIBRMAN  T.  ELINO. 

(Sajffeme  Court  ot  Brrora  of  Connecticut  Dec. 
18,  1908.) 

I.  TSIAL  (f  251*)— PLEADIHGB— IlfSTBUCnONS 

— APPLICABIUTr. 

Where  the  complaint  alleged  a  eonversioa 
of  ijlaiutilTs  tools  by  defendant,  and  the  con- 
nrsion  was  the  eratroUlog  issne  presented,  an 
initmction  which  auumed  that  plaintiff's  cause 
of  action  was  based  on  the  neglect  of  defendant 
ia  breaking  and  leaving  open  plaintiff's  tool 
chest  was  erroneous  beatuse  not  presented  by 
the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
I>i«.  H  5S7-S05;  Dec.  Dig.  8  251.*] 

t  JunGlCKNT  (f  251*)— CONFOBMITT  TO  PLTAD- 

i:ias. 

A  judgment  based  on  facts  found  by  tbe 
trial  court,  but  not  involved  in  the  issue  raised 
bj  the  pl^dingB,  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  S  437;  Dec  Dig.  |  251.*] 

!.  JunaiczHT  (|  250*)— OoKroBinxr  to  Plead* 

XKOS. 

A  party  cannot  allege  one  cause  of  action, 
iBd  recover  judgment  on  another. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Dent  Dig.  t  436;  Dec  Dig.  t  230.  •] 


4.  JuDoifzmr  (8  24S*>~OoirFOuixrr  to  FtiAD- 

IN  OS. 

Under  the  practice  act  the  right  to  recover 
Is  limited  by  the  facts  alleged  in  tne  complaint. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  S§  434,  439,  440;  Dec.  Dig.  {  248.*} 

5.  Tbiai,  (S  251*)— Ibsdkb^Ihstbdotions— Ap- 
flicabilitt. 

The  instructions  of  the  court  must  be  cor- 
rect, adapted  to  the  issue,  and  sufficient  for 
the  guidance  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  as  587-695 ;  Dec  Dig.  {  261.»] 

6.  Tbovr  aitd  Convxbsiok  (8  35*)— Issues— 

BUBDEN  of  PBOOr. 

Where,  in  conversion,  defendant  entered  a 

general  denial,  plaintiff  Iiad  the  burden  of  prov- 
mg  that  defendant  either  actually  appropriat- 
ed the  property  in  controversy  to  his  own  use 
or  refused  to  deliver  it  on  proper  demand  to 
plaintiff,  and  defendant  was  not  required  to 
prove  that  he  did  not  convert  the  goods  to  his 
own  use. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion*  dent  Dig.  I  216;  Dec  DIf,  | 
35,  *J 

7.  Tbovbb  and  Oonvebsion  (8  7*)— Acts  Con- 
STITUnNO  Convebsion. 

An  employer  who  allows  the  tools  of  an 
employe  to  remain  on  his  premises  after  the  em- 
ploy6  h&a  quit  work,  and  who  refuses  to  carry 
tbe  tools  to  plaintiff's  house  or  such  place  as 
plaintiff  deelgoates,  and  who  opens  tbe  chest 
containing  tbe  tools  for  tbe  sole  purpose  of  re- 

rsessing  himself  of  tools  belonging  to  himself, 
not  guilty  of  converting  the  tools,  though 
they  are  lost  or  misappropriated  by  some  one 
on  tbe  employer's  premises,  and  the  employer  is 
not  liable  unless  It  Is  proved  that  lie,  either  by 
himself  or  by  seme  one  under  Us  direction,  mis- 
appropriated the  tofds. 

[Ed.  Note.— For  other  easei^  see  Trover  and 
C<mTerslon,  Dec  Dig.  {  7.*] 

8.  Trial  ($  214*)— Evidknce— iNSTBtrcnoNs. 

Where  evidence  is  offered  by  either  party 
to  prove  a  certain  state  of  facts,  and  the  claim 
is  made  that  they  are  proved,  and  the  court  Is 
correctly  requested  to  charge  the  jury  what  tbe- 
law  is  as  applicable  to  the  case,  ue  court  must 
comply. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  9  480;  Dec  Dig.  8  214.*] 

9.  TBIAI,  (1 260*)— RBFtrsAi,  to  Oitb  Insiboo- 

TI0N8  GOTKBED  BT  THOSE  QlVEN. 

It  is  not  error  to  refuse  requested  Instruc- 
tions sufficiently  covered  by  the  Instructions 
given. 

[Ed.  Note^For  other  cases,  see  Trial,  Cent- 
Dig.  88  651-659 ;  Dec  Dig.  S  260.*] 

Appeal  from  Gi^  Court  of  New  Haven; 
Albert  McG.  Mathewson,  Judge. 

Action  by  William  Bennan  against  Law- 
rence Kllng  to  recover  tbe  value  of  tinner's 
tools  which  platntifl  alleged  were  converted 
to  the  use  of  defendant  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals,  al- 
leging errors  In  refusing  to  set  aside  the  ver- 
dict as  being  i^alnst  the  evidence,  In  refus- 
ing to  direct  for  defendant,  and  for  errors 
in  the  charge  of  the  court  Berersed,  and 
new  trial  ordered. 

Charles  S.  Hamllttm,  for  appellant  Garl 
A  Mears,  for  appellee^ 

ROBABAOE,  J.  The  conplalnt.  In  ntb- 
stance,  alleges:  That  on  or  about  January 
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1,  190S.  Um  defewiaiit  bad  In  bis  possession 
certain  articles  of  personal  property  belong- 
ing to  tiie  plaintiff.  On  said  day  the  de- 
fendant nsed  said  property,  and  permitted 
others  in  his  employ  to  nse  them,  without 
authority  from  the  plaintiff,  and  thereby  con* 
Terted  the  same  to  his  own  use.  Said  prop- 
erty has  never  be^i  returned  to  the  plain- 
tiff, although  the  plaintiff  has  demanded  the 
same  from  the  defendant 

From  the  finding  it  appears  tliat  the  fol- 
lowing facts  were  substantially  conceded: 
That  the  plaintiff  was  a  tinner  who  had  been 
In  the  employ  of  the  defendant  about  eight 
months  when  he  stopped  work  in  conse- 
quence of  a  strike.  When  the  plaintiff  left, 
certain  tinning  tools  belonging  to  htm  were 
locked  In  his  chest  In  the  defendant's  shop. 
Two  or  three  days  thereafter  the  defendant 
made  search  for  soldertag  irons  belonging  to 
him  which  the  plaintiff  had  been  using,  and, 
being  unable  to  find  them,  the  defendant 
opened  the  plaintifTs  tool  chest  by  unscrew- 
ing the  hinges,  and  took  therefrom  the  miss- 
ing tools.  A  few  days  after  the  plaintiff 
stopped  work,  he  called  at  the  shop  of  the 
defendant,  and  found  his  chest  open  and 
some  of  his  tools  missing.  These  tools  and 
chest  had  been  In  the  possession  of  the  de- 
fendant from  the  time  the  plaintiff  stopped 
work  on  December  1,  1907,  until  the  strike 
was  ended  about  two  months  later.  The 
plaintiff  claimed  that  he  had  shown  that  his 
tools  had  never  been  returned  to  him,  al- 
though demanded  from  the  defendant  The 
defendant  claimed  to  have  proven  that  he 
had  not  touched,  taken,  or  used,  or  given  any 
person  permission  to  take  or  use,  the  tools 
In  question ;  that  he  simply  t^>ened  the  plain- 
tifTs tool  chest  for  the  purpose  of  recover- 
ing bis  own  tools  which  the  plaintiff  had 
stored  tiierein.  The  alleged  conversion  of 
the  plaintifTs  tools  by  the  defendant  was  the 
controlling  issue  presented  by  the  pleadings 
and  the  claims  of  the  parties. 

The  court  charged  the  Jury  as  follows :  "If 
the  defendant  had  not  touched  this  chest, 
tlien  his  responsibility  regarding  the  tools 
and  chest  would  have  been  very  slight  if 
any.  But  according  to  tlie  evidence  of  the 
plaintiff  and  defendant  the  chest  was  brok- 
en Into  by  the  defendant  and  according  to  a 
part  of  the  evidence,  as  to  which  you  will 
recall,  the  chest  was  left  unlocked;  that  is, 
broken  open,  and  not  being  secured  by  the 
defendant  after  he  had  broken  It  op^  His 
responsibility  was  increased  In  that  case, 
and.  If  you  find  in  that  case  that  on  account 
of  his  opening  the  box  the  tools  were  lost  or 
used  by  the  defendant  then  the  responsibll- 
ity  of  the  defendant  was  by  that  fact  in- 
creased, and  he  may,  on  account  of  bis  break- 
ing open  the  chest  and  leaving  It  In  this  con- 
dition, become  liable  for  the  tools,  provided 
you  find  it  was  on  account  of  his  negligence. 
As  I  say,  the  defendant  had  the  right,  if  his 
fools  were  locked  up  In  this  chest  to  open  It 
with  the  least  possible  damage,  but  by  do> 


iDf  M  he  aommed  ft  nqKnulbaUy  whldi  wai 
not  attached  to  blm  up  to  tbat  time,  and 
then.  forUier,  If  yoa  find  that  be  left  the 
cheat  as  aecnre  after  be  bad  tx()tm  it  opa 
a>  it  was  before  Iben  this  reaponBlbillty 
wonld  not  be  any  greater  than  It  was  befrae 
that^  and  be  wonld  be  liable  only  for  Slight 
care  in  case  tbe  tools  or  chest  became  lost" 
In  tiila  there  was  error.  The  complaint  al- 
leged a  taking  and  conversion  of  tbe  plain- 
tifTs tools  by  the  defendant   Tbe  instroc- 
Uons  directed  tlw  attention  of  tbe  jnry  to 
other  and  different  elements  of  liability. 
The  instructions  did  not  confine  tbe  atten* 
tion  of  the  Jury  to  the  case  stated  in  the 
pleadings,  but  tbe  Jury  were  given  to  undo- 
stand  that  they  might  find  against  the  de- 
fendant upon  a  cause  of  action  foreign  to  the 
Issue.   This  chaise  assumes  that  tlie  plain- 
tiff's cause  of  action  was  based  upon  negli- 
gence in  breaking  and  leaving  open  the  plain* 
tiff's  chest  containing  his  tools.   This  as- 
sumption was  wrong,  as  there  was  no  such 
issue  presented  by  the  pleadings.   As  here- 
tofore stated,  the  whole  case  exhibited  In  the 
complaint  rested  upon  an  alleged  conversion 
of  the  plaintifTs  personal  property.  Plead- 
ings are  essential  In  every  system  of  Juris- 
prudence, and  there  can  be  no  orderly  ad- 
ministration of  Justice  without  them;  but 
if  a  party  can  allege  one  cause  of  action  and 
then  recover  upon  another,  hie  complaint  wiQ 
serve  no  useful  purpose.  It  will  rather  serve 
to  ensnare  and  mislead  Us  adversary.  South- 
wlck  V.  First  National  Bank  of  M^phla, 
84  N.  Y.  420-^.    A  Judgment  based  upon 
facts  found  by  the  trial  court  but  not  in- 
volved In  the  issue  raised  by  the  pleadings, 
Is  erroneous,  and  cannot  be  upheld.  Green- 
thai  V.  lilncoln,  Seyms  A  Ga  et  al^  67  Conn. 
372,  36  Atl.  266.  377,  878.    A  party  cannot 
allege  one  cause  of  action  and  recover  Judg- 
ment upon  another.   Moran  et  al.  v.  B«itley. 
Adm'r,  69  Conn.  392-403,  37  Atl.  1092.  Un- 
der our  practice  act  the  right  to  recover  is 
limited  by  the  facts  alleged  in  the  complaint 
Powers  V.  Mulvey,  61  Conn.  432,  433.  The 
Instructions  of  the  court  must  be  correct 
adapted  to  the  Issue,  and  sufficient  for  ths 
guidance  of  the  Jury  in  tbe  case  before  them. 
State  V.  Kelly,  77  Conn.  266-274,  68  AtL  705; 
Hartford  v.  Champion,  68  Conn.  208,  20  AtL 
471;  Waters  v.  Bristol,  26  Conn.  398. 

The  defendant  in  writing  requested  the 
court  to  charge  the  Jury  as  follows :  **Thls 
action  Is  brought  by  the  plaintiff  for  tbe  con- 
version by  the  defendant  to  his  own  use  of 
certain  mechanic's  tools  described  in  tlie 
complaint  and  to  this  the  defendant  has 
entered  a  general  denial.  The  burden  of 
proof  is  therefore  on  the  plaintiff  to  satis- 
fy you  by  a  fair  preponderance  of  the  evi- 
dence that  the  defendant  either  actually  ap- 
propriated the  goods  In  question  to  his  own 
use,  or  refused  to  deliver  them  up  on  a  prop- 
er demand  made  by  the  plaintiff,  if  the 
plaintiff  has  failed  to  satisfy  you  by  a  fail 
preponderance  of  the  evidence  on  tbest 
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points,  yoor  yerdlct  Bbotdd  be  for  the  defend- 
ant   It  IB  not  for  the  defendant  to  prove 
that  he  did  not  convert  the  toola  to  his  own 
use,  but  the  plaintlft  must  prove  that  he  did, 
and,  U  the  plaintiff  has  failed  to  make  out 
Ms  case,  the  verdict  goes  for  the  defendant 
as  a  matter  of  course.   If  yoa  find  that  the 
^alntifl  was  In  the  emplt^  of  the  defend- 
ant and  quit  woift  and  left  his  tools  on  the 
premlseB  of  the  defendant  and  the  defend- 
ant did  noUUng  more  to  or  with  tbem  than 
to  allow  them  to  remain  there,  and  refused 
to  carry  them  to  the  lAalntlff's  home,  or  such 
place  as  the  phUntlfl  deidgnated,  and  that 
his  vpeaSos  of  the  tool  chest,  was  merely  to 
^wcro  himself  of  tofda  belonging  to  the 
defendant;  fbm  yoar  vwdlct  ahonld  be  tot 
the  defendant,  for  these  acts  would  not  con- 
stitute Bjoy  conversion  ct  the  plaintiff's 
erty.    Even  If  yoa  find  Ukat  the  pUdntUTs 
tools  were  lost  or  misappropriated  by  some 
one  on  the  premises  of  the  defteidant,  tttat 
does  not  make  the  defoidant  liable.  Be 
cannot  be  llaUe  nnleaa  It  Is  proved  by  a  tuii 
prqiondaance  of  the  evidence  that  he,  the 
defendant;  either  by  himself  or  under  his 
dlzectkm  nUsappn^rlated  the  totOa  of  the 
pUtlntUC"    The  propoaltims  contained  In 
these  reqneshi  were  a  correct  statement  of 
Uie  law  and  applicable  to  the  case.  The  de- 
fendant was  oitlUed  to  have  them  given  to 
the  Jury,  at  least  tn  substance.  An  examina- 
tion of  the  cha^  which  Is  set  ont  tn  fnU  in 
the  record  discloses  that  these  requests  were 
not  gtw&i  In  form  or  substance.    On  the 
contrary,  the  charge  (as  already  Indicated) 
contains  directions  to  the  Jury  Inconsistent 
with  the  Instructions  requested.   When  evi- 
dence is  offered  by  either  party  to  prove  a 
certain  state  of  fttcts,  and  the  claim  Is  made 
that  they  are  proved  and  the  court  is  cor- 
rectly requested  to  charge  the  jury  what  the 
law  Is.  as  applicable  to  the  case,  the  court 
must  comply.   Morris  v.  Piatt,      Conn.  75- 
82.   It  Is  not  error  to  refuse  to  give  requested 
instnicticnis  whldi  are  sufficiently  covered  by 
the  instructions  In  the  case.   Crotty  v.  Dan- 
bury,  TO  Ctmn.  880,  66  Atl.  147;  Hoi^ton 
V.  NefW  Haven.  79  Oonn.  659,  66  AQ.  609; 
Rldgefleld  v.  Fairfield,  7S  Conn.  47.  SI.  46 
AtL  246 ;  ChartK  v.  Lane,  eSt  Comu  121,  26 
Atl.  464;  Hartford  t.  Ohamplai,  68  Oonn. 
aeo.  20  AtL  471. 
nme  is  error,  and  new  trial  ordered. 


FEITD8  et  aL  T.  OAULT  et  aL 

fflmwanM  Oourt  of  Errors  of  CMmeetleot.  Dab 

18,  190a) 

1.  puADnve  (I  418*)— Btnjivoa  oh  Dnnni- 
■■a,— WAivsB. 

A  defendant  volnntazily  filing  an  amended 
«r  enbstitote  answer  after  a  former  one  has 
been  aidjudged  Insnffldent  on  demurrer  waives 


the  right  to  ezospt  to  the  sustaining  of  the  de- 
murrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  S  1408;  Dec  Dig.  S  41&«] 

2.  PZAIDXHO  (I  418*)— RUUHGB  OH  DSUnS- 
B1!B— WaIVKB. 

The  first  defense  In  the  answer  admitted  or 
denied  all  the  allegations  of  the  complaint.  The 
second  defense  and  connterclaim  were  held  in- 
sufficient on  demurrer.  The  court  subsequoitly 
granted  plaintiGTs  motion  for  anawar  to  unan- 
swered paragraphs  oi  the  complaint,  and  order- 
ed that  an  answer  be  filed  within  a  specified 
time.  Held,  that  the  order  merely  limited  the 
time  for  the  filing  of  any  additional  answer  and 
an  election  to  file  aa  amended  answer  was  vol- 
untary, so  that  defendant  by  filing  an  amended 
answer  waived  the  sustainiog  of  the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  {  140S;  Dee.  Dig.  I  41&«] 

3.  Atiaohxxitt  <i  64*)  —  Pbopxbtt  SuBjxor 

TO. 

The  Interest  of  a  mortgagee  in  the  mort- 
gaged premises  cannot  be  attached. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  S  144 ;  Dec.  Dig.  i  54.*] 

4.  EziounoN  a  38*)- Pbopebtt  SuBJucn  to. 

The  Interest  of  a  mortgagee  in  the  mort- 
gaged premises  cannot  be  set  off  on  execution. 

[Ed.  Note^For  other  cases,  see  Dxecutlon, 
Cent  Dig.  I  100;  Dec  Dig.  |  88.*] 

6.  JmraicBXT  (S  717*)— liisn- PBonsTT  Svb- 

JBCr  TO. 

Under  Oen.  St.  1902,  1  4151,  providing  that 
no  judgment  lien  shall  be  valid  as  to  any  inter- 
est in  real  estate  which  might  not  have  been 
levied  on  under  an  execution  oo  the  same  judg- 
ment the  interest  of  a  mortgagee  In  the  mort- 
gaged premises  cannot  be  readied  a  judg- 
ment litsx. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Ooit  Dig.  I  1888;  Dec  Dig.  {  777.*] 

6.  MOBTOASBB  (f  476*)— FOBBOLOSTTBX  PbO- 

oiesnxnos— Natdu. 

Mortgage  foreclosure  proceedings  are  Insti- 
tuted to  enable  a  mortgagee  or  lienor  to  cot  off 
equities  of  redemption,  and  thus  bring  perfection 
to  his  incomplete  title,  and  they  do  not  have 
for  their  purpose  the  settlement  of  disputed  ti- 
tles, and  jGaveetl^tion  into  the  title  of  the  mort- 
gagee or  Uenor  is  permissible  only  when  it  is 
bcidental  to  the  main  object  of  the  proceed- 
ings. 

[Ed.  Nota.^For  other  cases,  see  Mortgages, 
Cent  Dig.  I  1892;  Dec  Dig.  fi  476.*] 

7.  JtrnGuin  (I  660*)— Res  Judicata— BibO' 

KEOnS  JUDGICEKT. 

One  sued  a  mortgageei  and  attached  her 
interest  In  the  mortgaged  premises.  He  subse* 
qnentiy  filed  a  judgment  lien  on  the  premises. 
The  morti^gse  and  equity  owners  were  made 
parties  to  a  proceeding  to  foreclose  sudi  lien. 
A  ju^ment  of  foreclosure  was  rendered  and  the 
tiipe  Umited  for  the  several  parties  to  redeem. 
No  one  redeemed,  and  a  foreclosure  certificate 
was  filed  of  record.  Held,  that  the  judgment 
foreclosing  the  judgment  lien  was  not  effectual 
to  establiah  In  the  judgment  creditor  title  to 
the  mortgagee's  interest;  such  interest  not  be- 
ing liable  to  attachment  nor  to  be  set  off  on 
azecntltm,  and  hence  not  subject  to  a  judgment 
lieu,  and  a  decree  in  favor  of  a  party  without 
interest  in  the  subject  to  be  affected  la  aseless. 

[Ed.  Note.— For  other  eases,  see  Judgment 
G«it  Dig.  S  1171;  Dec  Dig.  |  680.*] 

8.  MOBTOAOES  (S  1*)— NaTUBBH-RBAL  OB  PIB- 
B05AL  PBOPESTT. 

A  note  given  to  evidence  an  indebtedness 
and  a  mortgage  to  secure  it  are  personal  ptop- 
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erty  In  the  hands  of  the  tnnsfeiee  of  the  note 
and  mortgage. 

[Ed.  Note.— For  other  eaaes,  see  Hortgages, 
Cent.  Dig.  S  1;  Dee.  Dig.  f  1>] 

9.  HUBBASD   AND  WHX   CI  1S6*)— PBOPBBTT 
BieHTB— STAWnES. 

Under  Gen.  St.  1902,  §  4541,  providing  that 
the  personal  property  of  any  woman  married 
after  June  22,  1849,  and  prior  to  April  20,  1877. 
shall  vest  In  the  hnsband  in  trust,  etc.,  the  legal 
title  to  a  note  and  mortgage  securing  it,  assigned 
to  a  woman  who  married  between  the  designated 
dates,  vests  in  the  husband,  and  the  equitable 
title  remains  in  her,  and,  on  the  husband's 
death,  the  trust  terminates  and  the  l^al  title 
vesta  in  her,  making  her  tin  absolute  owner. 

W'Ed.  Note.— For  other  cases,  see  Hnsband  and 
ife.  Cent  Dig.  |  GOl ;  Dec.  Dig.  |  ISO.*] 

10.  Husband  and  Wifk  (|  199*)  —  Convet- 
ANCE— Ratification  . 

A  married  woman  who  assigns  a  note  and 
^or^age  assigned  to  her  may  ratify  the  as> 
signment  after  the  death  of  the  hnsband  who  did 
not  join  therein. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  |  784 ;  Dec.  Dig.  I  199.*] 

11.  HnsBAirD  AND  Wife  (ft  202*)  —  Assiqn- 

HBNT  or  ItfOBTOAaB— JOINDEB  OF  HuSBAND 
— <)BJEOnON8  BY  MOBTQAaOR. 

A  married  woman  having  the  equitable  title 
in  a  note  and  mortgage  securing  It  transferred 
it:  her  husband,  who  had  the  legal  title,  not 
joining  in  the  transfer.  Subsequently  the  hus- 
band died,  and  thereafter  the  assignee  brought 
a  suit  to  foreclose  the  mortgage,  making  the 
married  woman  a  i>arty  defendant.  She  acqui- 
esced in  the  title  or  the  assignee.  Held,  that 
the  owner  of  the  equity  in  the  mortgaged  prem- 
ises could  not  attack  the  validity  of  the  trans- 
fer on  the  ground  that  the  husband  did  not 
join  therein. 

[Ed.  Note.— For  other  eases,  tee  Husband  and 
Wife,  Cent  Dig.  (  737 ;  Dee.  Dig.  i  202.*] 

12.  MoBTGAOES  (I  463*)— FoBECLOsiTBS— Evi- 
dence. 

Where,  in  a  salt  to  foreclose  a  mortg^ 
brought  by  the  aesignee  of  the  note  secured 
thereby,  the  answer  admitted  the  giving  of  the 
mortgage,  its  terms,  and  its  record,  and  plain- 
tiff proved  his  ownership  of  the  note  and  the 
nonpayment  thereof,  the  court  properly  fore- 
closed the  mortgafte.  though  neither  the  mort- 
gage nor  a  copy  thereof  was  offered  in  evidence, 
and  though  there  was  no  evidence  that  ^e 
mortgage  had  ever  been  In  the  possession  of 
plaintiff,  or  that  it  existed  at  the  time  of  the 
assignment  to  him;  Oen.  St  1002,  S  4127,  an- 
tboriaing  a  foreclosure  of  the  mortgage  by  the 
owner  at  the  debt  secured. 

[Ed.  Note^For  other  eases,  see  Mortgages, 
Osit  Dig.  §  1861;  Dee.  Dig.  S  463.*] 

13.  MoETaAGES  a  235*)- Incident  to  Debt 
Secttbed. 

A  mortgage  securing  a  debt  is  only  an 
incident  to  the  debt  from  whldi  it  cannot  be 
detached,  and  Uie  holder  of  the  mortgage  must 
hold  it  for  the  benefit  of  the  holder  of  the  debt 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  6  620;  Dec  Dig.  {  285.*] 

14.  Evidence  (J  67*)  —  Foebcmsukb— Bvi- 

DENOB— PBESiJMPTIONS. 

Where,  in  a  suit  to  foreclose  a  mortgage, 
the  answer  admitted  the  giving  of  the  mortgage, 
its  terms,  and  its  record,  a  presumption  arose 
that  the  condition  created  continued  to  exist 
which  was  sufficient  for  plaintiff's  purpose  until 
something  to  indicate  the  contrary  appeared. 
'  [Eld.  Note. — For  other  cases,  see  Evidence, 
€ent  Dig.  {  87;  Dec  Dig.  >  67.*] 


Appeal  from  Superior  Conrt  New  Haven 
County;  Edwin  B.  Gager,  Judgfc 

Action  by  Isabella  M.  Pettos  and  another 
against  Leonard  Qault  and  another  to  fore- 
close a  mortgage  of  real  estate.  From  a  Judg- 
ment for  plalntifla,  defendant  Leonard  Gault 
appeals.  Affirmed. 

WlUiazn  Bun  Wright  In  his  llfetlnie  re- 
celved  from  the  thai  owners  of  the  land  de- 
scribed In  the  complaint  the  note  and  mort- 
gage also  described  In  the  complaint  Use 
note  was  given  to  evidence  an  Indebtedness 
and  the  mortgage  as  security  therefor.  His 
daagtater,  the  defendant  Maty  B.  WMc^t 
Smith,  on  May  16,  1887.  became  the  owner  of 
this  note  and  mortgage  wfaldi  continued  to 
be  hers  nntil  October  12, 1900.  She  was  dnr- 
Ing  all  this  period  a  married  woman  living 
with  her  husband,  to  whom  she  was  married 
prior  ta  1877.  He  died  on  or  about  Jannaiy 
9,  1901.    On  October  1%  1900^  Mrs.  Smith, 
for  Taloe  rec^red,  asstgned  and  transferred 
lier  Interest  in  the  note  to  the  plalntUEs,  who 
are  now  the  good-faith  owners  thereof.  The 
mortage  was  not  delivered  to  the  i^intifflB, 
and  they  never  had  possession  of  it,  and  Mr. 
Smith  did  not  Join  in  the  assignnrait  In 
tlie  course  of  events  one  Mary  B.  Sdtiofleld 
died  in  December,  189%  poeaeased  of  the  equi- 
ty In  the  mortgaged  premises.  Porsnant  to 
a  provision  of  ber  will,  its  encntmr  convey- 
ed this  enolty  to  the  HiU  &  Hnbbell  Lumber 
Company  April  27,  1899,  and  shortly  there- 
after this  company  conveyed  all  Its  right, 
tltl^  and  Interest  In  the  premises  to  the  de- 
fendant Oanlt  The  defendant  Oanlt  filed  an 
answer  containing  two  defenses  and  a  count- 
erclaim.  The  second  ot  fliese  defoises  as- 
serted that  on  Decembw  28^  1898,  said  lum- 
ber company  comnwnced  an  action  retnmable 
to  the  town  coort  of  Norwalk  against  Urs. 
Smith  and  i^ced  an  attachment  tboeln  <m 
her  right,  title,  and  interest  In  ttie  mortgaged 
premises :  that  subseanentty  flie  conipany  liad 
Jndgmoit  fbr  fl80  damages  and  980.16  costs; 
that  Febnuiy  9,  1899,  the  company,  for  the 
purpose  nf  securing  this  Judgment,  filed  a 
Judgment  Ilea  upon  the  pronlaes;  that  Feb- 
ruary 15,  1880,  proceedings  for  the  Cnwlo- 
snre  of  this  lien  were  begun  in  said  town 
coart,  Mrs.  Smith  and  the  egnlty  owaos  be- 
ing made  parties;  that  Judgment  of  fbrecio* 
sure  was  subsequently  rendered  and  ttinea 
limited  for  the  serwal  parties  to  redeem; 
that  no  <me  redeoned  within  the  times  so  lim- 
ited, the  last  of  which  was  fixed  at  April 
26, 1890;  that  on  April  28, 1899,  a  foreclosure 
certificate  was  filed  of  record;  that  thereaft- 
er, to  wit,  on  May  6,  1890,  the  company  con- 
veyed the  premises  to  the  defendant  Oanlt 
by  a  warranty  deed ;  that  the  title  thereupon 
became  perfect  In  Gcnlt  as  tiie  abaolnto  own- 
er of  the  pranlses ;  and  that  the  alleged  as- 
signment .to  the  plalntm  vras  subBeqaemt  to 
all  these  transacUons.  This  defanse  waa  sqc- 
cessfully  demurred  to.   A  aubetitute  answtt 
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was  then  filed,  which  was  In  tnrn  demorred 
ta  ThlB  demurrer  was  sustained  as  to  the 
second  and  third  defenses.  Upon  the  trial 
neither  the  mortgage  nor  a  copy  was  offered 
Id  evidence,  and  no  evidence  was  presented  to 
show  that  the  mortgage  had  been  lost  or  de- 
stroyed, or  what  dlaposltliH)  bad  been  made 
of  it.  The  defendant  Oaolt  alone  filed  an  an- 
swer. Mrs.  Smltti,  the  only  other  defendant, 
made  default  of  appearance 

Edward  U.  Lof^ood,  for  awellant  John 
O'Neill,  for  aivelleeB. 

PBBMTIGB.  J.  (after  statlag  the  fticte  as 
above).  The  first  assignment  of  error  Chaises 
that  there  was  emnr  in  tiie  snstalnlng  jc»f  a 
demurrer  filed  to  the  second  defense  trf  the 
original  answer  of  the  d<tfendant  Ganlt.  For 
this  answer  in  its  entirety  anotlier  was  later 
snbstltated,  which,  In  Its  torn,  was  drannrred 
to.  When  a  defoidant  Toluntarily  flies  an 
amenOed  or  sabstltnte  answer  after  a  former 
one  has  been  adjndged  insofflcient  on  demnr- 
ror,  he  waives  all  right  to  except  to  the  ac- 
tion of  the  C(»irt  in  susteinlng  the  demurrer 
to  the  first  answer.  Mitdi^ll  t.  Smith,  74 
Conn.  125,  128,  «  Atl.  90G;  Burke  t.  Wright, 
75  Conn.  641,  fMS,  55  Atl.  14.  The  defendant 
contends  tliat  Us  action  In  filing  tiie  snbstl- 
tnte  answer  was  not  v<dunta^,  but  in  com- 
pliance with  an  <Hrder  of  court  It  aniears 
that,  after  tike  second  defense  and  connter- 
dalm  ccmtainQd  in  the  original  answer  had 
been  held  insufficient  the  j^aintifta  placed  up- 
oa  tbe  short  calendar  a  motion  for  answer 
to  paragraphs  of  the  complaint  standing  un- 
answered, and  tbe  court  granted  the  motion, 
and  ordered  that  an  answer  be  filed  within 
two  wedcs.  As  the  first  defense  eitbn  ad- 
mitted or  denied  all  the  allegations  of  the 
complaint;  it  does  not  ai^iear  what  tlie  reason 
or  purpose  of  Hm  motlrai  was  unless  it  ;was 
pnnnpted  1^  a  deslie  to  expedite  tiie  filing 
cf  any  additional  defense  the  def»dant  might 
wish  to  avail  himself  of.  But,  however  this 
might  be,  the  so-called  wder  was  In  no  sense 
a  command  to  tbe  defoidant  that  lie  answer 
furtber.  He'  was  at  perfect  liborty  to  do 
so  or  Bo^  as  he  diose.  TbB  oaHy  compidsion 
that  be  was  placed  under  was  to  file  any  ad- 
ditional answer  that  he  wished  to  incrapozate 
in  bis  Readings  witbin  the  time  qwcifled  if 
he  did  not  wMi  his  rl^t  to  answer  further 
cut  off.  The  order  was  nothing  more  than  a 
limitation  of  time,  and  in  all  respects  save  as 
to  tbe  matter  of  time  be  remained  as  free  to 
act  bis  will  after  as  he  was  before  it  was 
made^  His  election  to  file  an  amended  aurwer 
was  In  the  fullest  sense  a  voluntary  act  on 
bis  part  canylng  with  it  tbe  waiver  of  all 
right  to  challenge  tbe  correctness  of  the  rul- 
ing of  tbe  court  upon  tbe  demurrer  to  tbe 
Boperaeded  pleading. 

But  tills  d^endant,  by  the  operation  of 
this  ml^  baa  not  beei  derived  of  any  sub* 
atantial  benefit  The  Hill  ft  Hubbell  Lumbo- 
Company,  to  whose  rights  be  has  sncceeded,  ao 


quired  upon  the  facts  i^eaded  In  the  first  an- 
swer DO  Interest  In  the  property  In  question, 
either  by  the  attachment  attempted  to  be 
made  in  its  actlcm  against  Mary  B.  Wright 
Smith  or  by  the  judgment  Hen  which  was 
filed.  Mrs.  Smith  had  no  other  title  or  In- 
terest In  the  property  than  as  mortgagee. 
Such  an  interest  in  lands  cannot  be  attached 
or  set  oif  on  execntlon.  Htmtlngton  v.  Smith, 
4  Conn.  235,  237;  McKelvey  v.  Creevey,  72 
Conn.  464,  46T,  45  Atl,  4,  77  Am.  St  Rep.  821. 
Neither  can  It  be  reached  by  a  Judgment  Hen. 
Gen.  St  ie02,  i  4161.  The  judgment  of  tiie 
town  court  of  Norwalk  purporting,  ui>on  the 
complaint  of  the  lumber  company,  to  fore- 
close the  Judgment  Hen,  although  Mrs.  Smith 
was  made  a  party  to  the  proceedings,  was  not 
^ectual,  as  claimed,  to  establish  In  the  com- 
pany as  res  adjudtcata  a  title  to  her  mortgage 
Interest  which  had  not  become  subject  to  the 
Hen  foreclosed.  It  is  doubtless  true  that  the 
title  of  a  mortgagee  may  to  a  certain  extent 
and  for  certain  purposes  become  the  subject 
of  Inquiry  and  dedelon  In  foreclosure  proceed- 
ings. Cowles  V.  Woodruff,  8  Conn.  85,  38; 
Frink  v.  Branch,  16  Conn.  260,  268;  Bull  v. 
Mdoney,  27  Conn.  560,  662;  Middletown  Sav- 
ii^  Bank  v.  Bacharach,  46  Conn.  518,  626; 
De  Wolf  V.  Sprague  Mfg.  Co.,  4S  Conn.  282, 
306.  It  is  unnecessary  for  the  purposes  of 
this  case  to  analyse  these  cases  and  the  prior 
ones  of  Broome  v.  Beers,  6  Conn.  198,  and 
Palmer  v.  Mead,  7  Conn.  149,  expressing  dlf- 
fa«nt  views  to  determine  the  precise  state  of 
our  law  upon  this  subject  It  Is  sufficient  for 
present  purposes  ttiat  such  proceedings  do  not 
have  for  their  purpose  the  settlement  of  dis- 
puted titles  and  are  not  appropriate  to  ttrnt 
end.  Cowles  v.  Woodruff,  8  Conn.  85-87. 
They  are  instituted  to  oaable  a  mortgagee  or 
llenw  to  cut  off  equltira  of  redemption,  and 
thus  bring  reinforcement*  or  perfection  to  his 
Inocnnplete  title.  Bull  v.  Heloney,  27  Conn. 
660,  662.  Such  investigation  Into  the  title  of 
tbe  mortgagee  or  lienor  as  is  permissible  Is 
one  wlilch  is  Incidental  to  tbe  main  object  of 
the  proceedli^.  It  is  recognized  that  tbe  as- 
sumed status  of  tbe  foreclosing  mortgagee  or 
Uau>r  is  rate  which  oi^ht  to  be  open  to  inquiry 
kf  judicial  proceedings  are  not  to  be  trifled 
with,  but  the  issue  Is  not  necessarily  present* 
ed,  and  Is  not  to  be  regarded  as  necessarily 
adjudicated.  All  that  the  cases  recognize  is 
that  tbe  title  may  be  made  tbe  suliject  of  in- 
vestigation for  pxf^r  purposes.  Filnk  v. 
Branch,  16  Conn.  280,  268;  De  Wolf  v. 
Sprague  Mft.  Ca.  4»  Conn.  262,  806,  307.  In 
Ibe  foreclosure  in  questloii  tbe  tiien  plaintiff 
bad  nothing  In  the  way  of  title  or  Intra^  to 
pnfect  The  judgment  of  tbe  court  limiting 
a  time  for  tbe  exercise  by  ICrs.  &nltb  ot  a 
rl^t  to  redeem  was  but  a  banen  ceronony. 
"A  decree  in  fiivw  of  a  party  without  intnest 
In  tbe  subject  to  be  afCected  would  be  useleas." 
FrInk  V.  Branch,  16  Conn.  200,  268. 

The  appealing  defendant  craDplains  of  tbe 
actum  of  the  court  In  rendering  a  judgmoit  of 
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foreclomire,  notwlttutatadlng  It  appeared  that 
the  plaintiffs  had  no  other  title  to  or  interest 
In  the  mortgage  note  and  aecorl^  than  that 
derived  from  an  asalgnment  and  transfer  for 
value  from  a  married  woman  married  prior  to 
1877  and  at  the  time  of  the  transaction  living 
with  her  hosband.  The  right  of  the  defendant 
to  thus  challenge  the  plaintiffs'  right  to  prose- 
cute their  action  has  already  been  noticed. 
It  was  not,  however,  well  made.  It  is  not 
distinctly  found  whether  Mrs.  Smith,  the 
transferror  of  the  note,  was  married  before  or 
after  1S19.  The  presumed  intent  of  the  find- 
ing, however,  Is  that  her  married  status  and 
property  rights  are  to  be  determined  by  the 
law  as  It  was  during  the  period  of  nearly  30 
^  years  wbicb  immediately  preceded  1877.  By 
that  law  the  l^al  title  to  Mrs.  Smith's  per- 
sonal estate,  there  being  nothing  to  show  that 
It  was  her  sole  and  separate  estate,  vested 
in  her  husband  as  trustee.  Oen.  St.  1902.  % 
4fi41.  This  note  and  Its  security  Is  to  be  re- 
garded as  personal  estate.  Waterbory  Sav- 
ings Bank  V.  Lawler,  46  Conn.  243,  24S;  Mc- 
Kdvey  V.  Creevey,  72  Conn.  404,  467,  48  Atl. 
4,  77  Am.  Bt  R^.  321.  The  equitable  title 
was  In  Mrs.  Smith.  Belden  v.  Sedgwick,  68 
Coon.  S60,  566,  37  Atl.  417.  Upon  the  death 
of  Mr.  Smith  in  1901,  the  trust  terminated, 
and  the  legal  title  to  all  of  Mrs.  Smith's  per- 
sonalty vested  In  her,  thus  mwglng  the  legal 
and  equitable  estates  and  making  her  Its  ab- 
solute (nmer.  Connecticut  T.  &  S.  D.  Co.  v. 
Security  Co..  67  Conn.  438,  442,  35  AU.  342. 
Whatever  title  or  interest  in  the  note  and  Its 
security  which  Mrs.  Smith  undertook  to  trans- 
fer to  these  .plaintiffs  failed  to  pass  to  them  by 
virtue  of  the  transfer  thus  became  upon  the 
death  of  her  husband  vested  in  her  without 
restraint  upon  her  power  of  d(xniuion  and  con- 
trol over  them  on  the  part  of  anybody.  If  It 
be  assumed,  therefore,  that  her  original  as- 
signment was  ineffectual  to  carry  a  good  title 
to  these  plaintiffs  and  that  she  would  not  be 
estoi^md  from  questioning  that  title.  It  cer- 
tainly was  In  her  power  after  ber  husband's 
death  to  conflnn  and  ratify  either  expressly 
or  by  conduct  the  transfer  she  had  previously 
attempted  to  mak^  and  it  is  still  in  her  power 
■0  to  do.  In  any  event,  the  lii^t  to  cballoige, 


the  validity  of  the  assignment  «nd  transfer 
was  and  Is  tme  personal  to  her,  and  no  other 
person  is  in  a  position  to  do  so.  She  Is  a 
party  defendant  to  this  actlcm.  She  has  not 
chosoi  to  question  the  title  ot  these  plaintiffs 
to  the  note  and  security  sought  to  be  enforced. 
On  the  contrary,  she  has  chosen  to  remain 
silent  and  acquiesce  In  the  validity  of  the  title 
she  attonpted  to  giv&  The  def^idant  Ganlt 
has  no  standing  to  act  for  her  <x  to  assert 
rights  which  are  hers  alone. 

The  defendant  in  his  last  reason,  of  appeal 
charges  that  there  was  error  In  rendering  the 
Judgment  of  foreclosure  whai  the  mortgage 
or  a  eopiy  thereof  had  not  been  produced  at 
the  trial,  no  evidence  offered  that  the  mort- 
gage had  ever  been  in  the  hands  or  possession 
of  the  plaintiffs,  and  no  proof  of  the  existence 
of  the  mortgage  at  the  time  of  the  alleged  as- 
signment to  the  plaintiffs  produced.  The 
mortgage  which  tlie  answer  admits  to  hare 
been  given  to  secure  the  payment  according 
to  its  tea<x  of  the  note  described  in  the  com- 
plaint and  to  have  been  duly  recorded  was 
only  an  Incident  to  the  debt  from  which  it 
conld  not  be  detached  and  distinct  from  which 
it  bad  no  determination  value,  and  the  holder 
or  assignee  of  It  must  bold  It  at  the  will 
and  disposal  of  the  creditor.  Huntington  v. 
Smith,  4  Conn.  236,  287;  Chamberlain  v.  Con- 
necticut Central  R.  Cow,  64  Conn.  472,  4S4, 
9  Atl.  244.  This  mortgage,  therefore,  whether 
It  remained  In  Mrs.  Smith's  hands  or  passed 
Into  other  hands  or  bad  become  destroyed  re- 
mained until  lawfully  discharged  security  for 
the  note  In  suit  after  the  plaintiffs  received 
it,  and.  whea.  the  plalntttCs  established  their 
ownership  of  the  noto  and  satisfied  the  court 
of  its  ncmpayment,  their  right  to  avail  them- 
selves of  such  security  as  the  mortgage  af- 
fwded  was  suffld^tly  established.  See  Gen. 
St  1002,  S  4127.  As  the  answer  admitted  the 
giving  of  the  mortgage  Its  terms,  and  its  rec* 
ord,  a  presumption  arose  that  the  condition 
thus  created  continued  to  exist  which  would 
be  Buffldent  for  the  plaintiffs*  purpose  ontil 
something  to  Indicate  the  ctmtrary  ant^ared. 
Gray  v.  Finch,  23  Conn.  466^  S13. 

There  Is  aa  «rrw.  TbB  other  Jndies  oon> 
cnrred. 
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McKENNA  T.  CURRAN  &  BURTON. 
KSapxeine  Court  tA  Rhode  Idand.  JaiL  7, 19090 
New  Tsul  (i  108*)— <3muhd»-Nbwz.t  Dxs- 

COTSBSD  BTIDKNCB. 

In  an  action  asainBt  a  master  for  injuries 
resulting  from  the  negligence  of  another  em- 
ploy^  Id  vliicb  there  has  been  a  verdict  for  the 
master,  *  new  trial  should  not  be  granted  on  af- 
fldavlta  of  newly  discovered  evidence  sbowii^ 
that  such  other  cmploy4  was  incompetent,  where 
there  is  nothing  to  show  that  such  fact  was 
known  to  the  defendant,  or  could  have  been 
discovered  by  him,  prior  to  the  accident,  by  the 
czerdae  of  reasonable  care. 

[Sd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Die  f  226;  Dec  Dig.  |  108.*] 

Bxceptlons  from  Superior  Conrt,  Provi- 
dence and  Bristol  Counties ;  Wlllard  B.  Tan- 
ner. Jndge. 

Action  by  Jolin  McKenna  against  Carran 
A  Burton.  Defendants  were  coal  dealers, 
and  plaintiff  was  employed  to  shovel  coal 
In  the  bold  of  a  barge.  The  coal  was  brought 
to  the  barge  by  means  of  a  bucket,  which 
was  swung  over  the  barge,  and  It  was  the 
duty  of  a  trolley  man  to  regulate  the  move- 
ments of  the  bucket.  Plaintiff  claimed  to 
have  been  injured  by  the  Diligence  of  the 
trolley  man.  A  verdict  was  rendered  for  de- 
fendant, and  plaintiff  moved  for  a  new  trial 
on  affidavits  showing  that  the  trolley  man 
was  Incompetent  The  new  trial  was  grant- 
ed, and  defendant  bringa  ezceptionB.  Ex- 
ceptlona  suBtained. 

Albert  B.  Crafts,  for  plalntUf.  Vincent, 
Bobs  ft  Bamefleld  and  Aleunder  h.  Cbnrcb- 
Ul,  for  defendant. 

PER  OURIAM.  Tlie  affldavite  of  newly 
discovered  evidence  were  obtained  only  aft> 
«r  the  moat  poalBtent  efforts  of  persona 
specially  emplcqred  for  that  purpose  for 
montha  after  verdict  for  the  defendant  If 
the  trolley  tender  was  Incompetent,  there  Is 
nothing  to  show  that  the  fact  was  known  to 
the  defendant,  or  could  have  been  discovered 
by  It,  prior  to  the  accident,  by  the  exerciae 
of  reasonable  care. 

The  defendant's  exceptions  are  therefore 
sustained,  and  the  case  is  remitted  to  the 
superior  court;  with  direction  to  enter  Judg- 
tueat  on  the  Tsrdlct 


HART  et  aL  v.  SUPERIOR  COTTRT. 
<Supreme  Coort  of  Rhode  Island.  Jan.  7, 1809.) 
FoBCiBU  Ertbt  and  DaiAinn  44*)— Ri- 

TZEW— CKBTtOBABI. 

Under  Pub.  Laws  1906,  p.  89.  c.  1533  (en- 
titled "An  set  conoeming  forcflUe  entry  and 
detainer^  {  9,  sndi  proceeding  mkj  be  removed 
by  certiorari  Into  the  Supreme  Court,  and  be 
there  quashed  for  any  Irregularity. 

[Ed.  Note.— For  other  cases,  see  ForciWe  En- 
try and  Detainer.  Cent.  Dig.  {  183 ;  Dec  Dig. 


Richard  Hart  and  others  petitioned  for  a 
writ  of  certiorari  to  the  superior  court 
WWt  granted. 

This  Is  a  petition  tor  a  Wt  of  certiorari 
preferred  in  accordance  with  the  provisions 
of  Pnb.  Utws  R.  I.  p.  84,  c.  1688  (Jan.  Sees. 
190EE),  entitled  "An  act  concerning  forcible 
entxT  and  detalnar."  The  petition  Is  pre- 
ferred In  accordance  with  section  9  of  said 
chapter,  which  provides:  "Socb  proceeding 
may  be  removed  by  certiorari  Into  the  8u< 
preme  Court  &nd  be  there  quashed  for  ir- 
regularity. If  any  such  there  bew"  The  origlu- 
al  proceeding  in  the  superior  court  Is  upon 
a  complaint  made  to  a  Justice  of  said  su- 
perior court  of  forcible  entry  and  detainer, 
etc. 

Julius  li.  Mitchell,  for  petitioners.  WU- 
llam  A.  Heathman,  for  respondents. 

PER  CURIAM.  In  order  that  we  may 
make  the  necessary  examination  required 
to  pass  upon  the  regularity  of  the  proceed- 
ings, the  writ  of  certiorari  may  issue. 


STATE  V.  ROSENKRANS. 
(Supreme  Court  of  Rhode  Island.  Jan.  8,  1900.) 

1.  Afpeai.  and  Ebeob  (8  316*)  —  CxBXirXKD 

QUESTIOSS— SUFFICIINOT. 

A  certified  question  aa  to  whether  Gen. 
Laws  1886.  c  165,  as  it  stood  during  a  specdfled 

period,  without  reference  to  the  section  or  sec- 
tions objected  to,  violates  a  specified  constitu- 
tional provision,  Is  too  indefinite  for  considera- 
titm. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  1781;  Dec  Dig.  (316.*} 

2.  Apfeaz.  aitd  Ebbob  (I  809*)— CxBTinxD 

Questions— Moot  QuEsnons. 

A  certified  question  as  to  whether  the  Leg- 
islature can  delegate  its  police  power  to  a  state 
board  without  violating  Const  arL  4,  I  2,  vest* 
log  the  legislative  power  in  the  General  Assem- 
bly, cannot  be  considered,  since  It  preflents  a 
moot  qneBtion;  the  only  question  proper  for 
consideration  being  as  to  the  effect  of  actual, 
and  not  of  potential,  legislation. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1770;  Dec  Dig.1  809.*] 

3.  Appeal  and  Ebko*  ({  809*)— Gsbtified 

Questions. 

Certified  questions  whether  the  General  As- 
sembly can  pass  a  retrospective  law  prohibiting 
a  dentist  to  continue  his  practice,  who  has  law- 
fully practiced  before  the  law  took  effect,  with- 
out violating  the  federal  constitutional  prohibi- 
tion agaiust  retrospective  law&  whether  toe  Leg- 
islature can  take  away  the  privilege  of  a  dtisen 
existing  In  another  state  to  follow  his  profes- 
sion, and  deprive  htm  of  the  same  when  he 
comes  into  this  state  and  offers  to  pay  the  state 
license  and  puisne  his  profession  under  estab- 
lished qualincations  presented  to  the  board, 
without  violating  Const  U.  S.  art.  4.  |  2.  guar- 
anteeing to  citizens  of  each  state  all  privileges 
and  immunities  of  the  citizens  In  the  several 
states,  and  If  It  Is  not  a  violation  of  Const.  U.  S. 
art.  ^  S  1.  the  full  faith  and  credit  clause,  for  one 
state  to  ignore  certificates  from  other  states 
through  their  state  board,  who  have  passed  upon 
one's  qualifications  and  pronounced  him  fit  and 
competent  to  practice,  and  he  having  offered  to 
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pay  for  the  license  to  piactioe  in  Rhode  iBland 
when  he  presents  Uie  evidence  of  raeh  certifi- 
cates from  other  states  to  the  board,  to  Ignore 
audi  evidence  of  bis  established  (]iiaIificationB 
passed  upon  by  competent  anthority,  and  pi-o- 
vide  by  statnte  that  he  is  gatity  of  a  misdemean- 
or for  practidng  without  a  license  whicli  he  has 
offered  to  pay,  and  has  shown  tliat  be  was  am- 
ply gaalitied  to  practice,  are  not  proper  subjects 
for  consideration,  In  that  they  present  moot 
questions,  and  are  too  indefinite  to  be  answered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S  1770 ;  Dec  Dig.  |  809.*] 

4.  Affbai.  and  Ebbob  (fi  816*)— Cebtifud 

QUEBFIONS— UnIKTEIXIOIBLS  QuESnoiTB. 

Certified  questions  as  to  whether  it  is  not  a 
violation  of  the  state  and  federal  Const!  tutiona, 
nnder  the  daim  of  exerdsine  the  police  power 
of  that  part  of  the  Constitntfon  for  the  guaran- 
teeing of  life,  liberty,  and  the  pursuit  of  happl- 
new,  for  the  I^eglBlature  to  make  it  a  crime  for 
a  qualified  dentist,  successfully  and  conlinuoosly 
practidng  for  25  years,  poaseaslng  the  dedara- 
tion  of  two  state  boards  that  he  is  fit  and  com- 
petent to  practice,  and  if  It  is  not  a  violation  of 
Const  D.  8.  art.  4,  f  4,  guaranteeing  to  each 
state  a  republican  form  of^ government,  are  un- 
intelligible, and  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  1 1781;  Dec.  Dig.  S  §16.*  j 

Gaae  Certifled  from  Superior  Gour^  Provi- 
dence and  BrlMtol  Ooaoties;  WlUard  R  Tan- 
ner, Judgfe 

Evan  B.  Bosenkrans,  having  1)een  Indict- 
ed for  practicing  dentistry  -without  registra- 
tion, moved  to  diamlaa  the  indictment  on 
the  ground  of  the  mkconatttntlimality  of  Gen. 
Lavs  iKib,  e.  165,  and  the  c<niBtltntIonal 
questiona  Invotved  have  been  certified  by 
the  BuperlOT  court   Questions  returned. 

See,  also,  68  Ati.  309. 

Tlie  questions  are  as  follows: 

"No.  1.  Is  Dot  chapter  1S6  of  the  General 
Laws  of  1896  of  the  state  of  Rhode  Island, 
as  it  stood  at  the  time  charged  in  the  indict- 
ment that  defendant  was  practicing  unlaw- 
fully, -without  license,  etc.,  contrary  to  and 
in  violation  of  the  provision  of  section  2, 
art  4,  of  the  Constitution  of  the  state  of 
Rhode  Island? 

"No.  2.  Can  the  L^slature  of  Rhode  Is- 
land delegate  Its  police  power  to  the  State 
Board  of  K^istration  tn  Dentistry  without 
violating  section  2,  art  4,  of  the  Constitution 
of  the  state  of  Rhode  Island,  vesting  the 
legislative  power  in  the  General  Assembly? 

"No.  S.  Can  the  General  Assembly  pass  a 
retrospective  law  making  it  an  offense  for 
a  dentist  to  continue  his  practice  who  was 
lawfully  practicing  before  the  law  took  ef- 
fect without  violating  the  provision  of  the 
United  States  Constitution  prohibiting  retro- 
spective laws? 

**No..4.  Can  the  Legislature  take  away  the 
privilege  of  a  citizen  listing  in  one  state 
to  follow  his  profession  and  deprive  him  of 
the  same  when  he  comes  Into  Rhode  Island, 
oltexa  to  pay  the  state  license  and  pursue 
his  profession  under  established  qualifica- 
tions presented  to  the  board,  without  vlolat- 


(B.L 

Ing  the  provlstona  of  the  subdivision  of  ar- 
ticle 4  of  the  United  States  OonBtltuUoii 
which  provides  that  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  Im- 
munities of  the  citizens  In  the  several  states? 

"Na  6.  Is  It  not  a  violation  of  article  4.  { 
1.  of  the  United  States  Constitution,  under 
tbe  full  faith  and  credit  clause,  for  one  state 
to  Ignore  certificates  from  other  states 
through  their  state  board,  who  have  passed 
upon  the  qualifications  of  the  defendant  and 
pronounced  him  fit  and  competent  to  prac- 
tice dentistry,  and  the  defendant  having  of- 
fered to  pay  for  the  license  to  practice  in 
Rhode  Island  at  the  time  he  presents  the  evi- 
dence of  said  certlflcates  from  other  states 
to  said  t>oard.  to  ignore  said  evidence  of  his 
established  qualifications  passed  upon  by 
competent  authority,  and  provide  by  the 
Rhode  Island  statute  that  be  Is  guilty  of  a 
misdemeanor  for  practicing  -without  a  li- 
cense, which  he  has  offered  to  pay  for  and 
has  shown  fbAt  he  was  amply  qualified  to 
practice? 

"No.  6.  Is  It  not  a  violation  of  the  Oon- 
Btltutlon  of  the  state  of  Rhode  Island  and 
that  of  the  United  Statm,  under  the  claim 
of  the  ezOTclse  of  the  police  power  of  that 
part  of  the  Constitution  providing  for  the 
guarantee  of  life,  liberty,  and  the  pursuit  of 
happiness,  for  the  Legislature  of  Rhode  Is- 
land to  make  It  a  crime  for  a  qualified  den- 
tist successfully  and  contlnnonaly  practicing 
for  25  years,  possessing  the  dedazatton  of 
two  state  boards  that  he  la  lit  and  compe- 
tent to  practice? 

"No.  7.  Is  it  not  a  violation  of  the  United 
States  Gonstltation,  art  4,  |  4,  guaranteting 
to  each  state  a  r^nbllcan  fdnn  of  govern- 
ment? 

"It  is  respectfully  mbmltted  that  these 
constitutional  que8tl<ma,  afiKrmatlTely  stated, 
claiming  the  acta  of  Oe  Qcneral  Assembly 
as  nnconstitntlonal,  should  be  certified  up 
ftnthwlth  to  the  Sopieme  Oourt  of  the  state 
of  Rhode  Island  for  thdr  dedslan,  and  tlie 
defendant  prays  tliat  same  m^  be  done  -with 
all  due  speed,  and  that  proceedlnga  In  the 
meantime  be  stayed." 

Henry  W.  Greenough,  Asst  Atty.  Gen.,  for 
the  State.    George  b.  Engle.  for  defendant 

PER  CURIAM.  The  first  question  Is  too 
Indefinite.  The  opinion  of  the  court  Is  sought 
as  to  the  constitutionality  of  the  whole  of 
chapter  155,  Gen.  Laws  1896,  and  its  ad- 
ditions and  amendments,  wlttdn  the  time 
charged  in  the  contlnuendo  in  the  Indict- 
ment, viz.,  Janaary  1.  1906,  to  Decemb^  2. 
1907.  The  section  or  sections  of  the  statnte 
to  which  objection  la  made  cannot  be  def- 
initely ascertained  from  the  question  as 
propounded. 

The  second  question  Is  a  moot  qoeation. 
Strictly  construed.  It  might  be  held  to  In- 
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JONES  T.  CRISP. 


quire  whether  the  Legldator«  can  delegate 
Its  entire  police  power  to  the  State  Board  of 
R^lstratton  in  Dentistry.  The  (mly  ques- 
tion proper  lot  conBldoration  Is  as  to  the  ef- 
fect of  actual,  and  not  of  potentla^  legisla- 
tion. 

The  third,  fourth,  and  fifth  questions  are 
also  moot  questlonis,  and  too  Indefinite  to 
be  anawered. 

The  sixth  and  seroith  questions  are  unin- 
telligible. 

For  theee  reasons,  the  questloiu  submitted 
are  returned  to  the  superior  court,  in  order 
that  definite  constitutional  questlous  maj  be 
certified  to  tills  court,  if  desired. 


JONES  T.  CRISP  «t  al. 
fCoort  of  Appeals  of  Maryland.   Dec.  9, 1908.) 

1.  Otns  a  SO*)— IiTTEi  Titos— DKFoaxTs  ra 
Satihqs  Bahks. 

To  make  a  gift  inter  tItob  of  a  deposit  In  a 
sa^ngs  bank,  there  most  be  an  actual  transfer 

of  all  right  and  dominion  over  the  deposit  b7 
tlie  donor  and  an  acceptance  hj  the  oonW  or 
some  competent  person  for  him,  and  the  gift 
must  transfer  the  property  at  once ;  and,  until 
the  gift  is  thus  made  perfect,  the  donor  majr 
make  any  other  disposition  of  the  prt^ertf. 

rCd.  Note.— For  other  cases,  eee  Gifts,  Cent 
Dig.  H  52-67;  Dec.  Dig.  S  80.«] 

2.  Gifts  (8  SO*)— Imtbb  Titos— DEPOsne  m 
SATUfQS  Baitkb. 

A  deporitor  In  a  eavii^  bank  who  caused 
the  depomt  to  be  entered  In  the  book  of  deposit 
in  her  name,  and.  In  case  of  her  death,  payable 
to  another,  does  not  thereby  make  a  gift  inter 
vivos  at  the  deposit,  as  she  retains  the  absolate 
control  over  the  d^odt,  and  the  transfer  the 
deposit  has  reference  to  a  future  time. 

[E!d.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  f  i  62-67 :  Dec.  Dig.  {  30.*] 

3.  Grm  ft  30*)— Ihteb  Titos— DKPOBrrs  iw 
Satinos  Bahks. 

A  depositor  in  a  savings  bank  caused  the 
deposit  to  be  entered  In  her  name,  and,  in  case 
of  her  death,  payable  to  a  third  person.  Subse- 
quently she  delivered  the  book  of  deposit  to  the 
latter,  who  was  In  poseeBaion  thereof  at  the 
time  of  the  depositors  death.  A  rule  of  the 
bank  required  the  production  of  the  book  on  the 
withdrawal  of  any  part  of  the  deposit.  The  de- 
positor after  the  deposit  declared  that  all  that 
the  third  person  would  have  to  do  to  obtain  the 
deposit  was  to  take  the  book  down  to  the  bank 
and  have  It  transferred.  Held  not  to  show  a 
valid  gift  inter  vivos  of  tbe  deposit 

[Ed,  Note.— For  other  cases,  see  Gifts,  Cent 
DCg.  i  65:  Dec.  Dig.  |  Sa*] 

4.  Wzi-u  (S  108*)  —  TBBTAiaiTTABr  Disposi- 
tion—Validitt. 

An  entry  on  a  book  of  deposit  In  a  savings 
bank  which  recites  that  the  deposit  shall  be 
payable  to  the  depositor,  and,  in  case  of  her 
death,  to  a  third  person  cannot  operate  as  a 
testamentary  disposition  of  the  deposit  to  the 
third  person,  where  the  entry  was  not  executed 
as  tbe  law  requires. 

VEd.  Note.— For  other  cases,  sss  Wills,  Coit 
Dir.  I  249;  Dec  Dig.  f  108.*] 

Appeal  from  Clrenlt  Court  Na  2  of  Baltl- 
Biore  Cltj;  James  P.  Gorteu,  Judge, 
BUI  of  Interpleader  br  the  Canton  National 


Bank  of  Baltimore  County  against  Bran 
Jones  and  others  to  determine  the  ownership 
of  a  deposit  in  tbe  sarlngs  dc^iartment  of  the 
bank.  From  a  decree  awarding  the  d^wsit 
to  the  estate  of  Fredwlca  Ortqp.  deceased, 
William  D.  Jmmb,  administrator  of  Sfran 
Jones,  who  died  aftw  tbia  decree  appeals. 
Afflrmed. 

A^ued  before  BOYD,  a  J.,  and  BRISCOE, 
PEAROB,  SCHBfUGKim,  BURKID,  THOM- 
AS, and  SESRY,  JJ. 

Robert  H.  Smith,'  for  appelant  J.  Cook- 
man  Boyd,  for  appellees. 

BRISCOE,  J.  This  Is  a  bill  of  interplead- 
er, filed  on  the  22d  of  Harch,  1900.  In  the 
circuit  court  No.  2  of  Baltimore  city  by  the 
plaintiff  against  the  defendants  for  tiie  pnr- 
pMo  of  establishing  the  ownership  or  title  to 
a  certahi  depoelt  of  92JBI00,  deposited  In  the 
aaTlngs  department  of  the  Osnton  National 
Bank  of  Baltimore  County.  The  plaintiff 
bank  disdalmed  any  claim  or  intwest  In  tbe 
deposit,  and  <m  the  2lst  of  June.  1903,  un- 
der and  by  Tlrtue  of  a  decree  of  Interpleader, 
tbe  bank  paid  the  sum  of  y24SS.4S  Into  oonrt, 
to  the  credit  of  the  cause,  to  await  the  in- 
quiry as  to  who  Is  entitled  to  tbe  fund.  The 
fund  was  claimed,  first,  by  the  plaintUT,  now 
deceased,  under  the  terms  of  tiie  entry  in  the 
bank  book  of  dqioslt  to  wl^  "Fre^Ica  Crisp, 
in  case  of  death,  payable  to  Eran  Jones"; 
secondly,  by  the  defendant  Tirglnia  Lee  Ben- 
ton under  and  by  virtue  of  the  provisions  of 
the  last  will  and  testament  of  one  Joseph 
Crisp,  deceased;  thirdly,  by  the  administra- 
tors d.  b.  n.  c.  t.  a.  of  Joeeph  Crisp,  deceased, 
as  the  property  of  his  estate ;  and,  lastly,  by 
the  administrators  of  Frederics  Crisp,  as  the 
property  of  the  deceased  Intestate.  The  case 
was  heard  upon  bill,  answers,  and  proof,  and 
tbe  decree  of  the  court,  passed  on  the  Slst 
day  of  March,  1908,  directed  the  fund  to  be 
paid  to  the  administrators  of  tbe  estate  of 
Frederics  Crisp  as  a  part  of  her  estate. 
The  defendant.  Evan  Jones,  hsTlng  departed 
thU  life  on  the  6tb  day  of  May.  1908.  after 
the  date  of  the  decree,  bis  administrator, 
Wm.  D.  Jones,  was  subsequently  made  a  par- 
ty plaintitF,  and,  from  tbe  decree  passed  on 
the  Slst  of  March,  190S,  he  has  appealed. 

It  will  be  noticed  that  no  appeal  has  been 
taken  from  this  decree  by  either  Mrs.  Vir- 
ginia Lee  Benton  or  tbe  administrators  of 
Joseph  Crisp,  and,  for  tbe  purposes  of  this 
appeal,  the  deposit  will  be  treated  as  the 
property  of  Mrs.  Crisp  at  the  date  of  the  de- 
posit by  her.  The  learned  judge  who  decided 
tbe  case  below  stated  In  his  opinion  that,  as 
to  tbe  claim  of  Virginia  Lee  Benton:  "i  do 
not  think  the  evidence  establishes  tbe  fact 
that  the  fund  in  question  is  part  of  the  es- 
tate of  Joseph  Crisp  and  so  Impressed  with 
a  trust  as  to  Justify  me  In  intercepting  It  be- 
fore It  passes  Into  tbe  estate  of  Frederlca 
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Crisp.  I  leave  any  claim  Virginia  Lee  Ben- 
ton may  hav.e  against  Frederlca  Crisp  per- 
nonally  or  as  administratrix  of  Joseph  Crisp 
to  be  asserted  against  tbe  estate  of  Freder- 
lca Crisp." 

Coming,  then,  to  the  real  qnestloD  preaoit- 
ed  on  the  appeal,  and  that  la,  did  the  estry 
In  the  hank  book  of  the  saTlngs  departm»: 
of  the  Canbm  National  Bank  of  Baltimow 
County,  "Fredwlca  Crisp  In  case  of  dmsi 
sohject  to  the  order  of  Eran  J<Miea."  evasci- 
tute  a  Talld  gift  of  the  fond  in  eonrrvwc^r 
to  E^ran  Jones  under  the  laws  of  this  sctOfc. 
The  c«coM  in  the  case  Is  golte  a  Toiosilzioas 
one;  but,  as  a  large  portion  of  the  tescimooj 
has  no  bearing  upon  the  qnestloD  we  are 
ed  upon  to  decide,  it  will  not  be  nei.vssuT  ft>r 
us  to  consider  It  on  this  appeal.  Th*  «SMk- 
Ual  facts  are  set  out  In  the  pleadlQ«s  and 
proof,  and  briefly  stated  appear  to  be  these: 
Frederica  Crisp,  widow,  late  of  Baltimore 
city,  deceased,  departed  this  life  on  the  20th 
day  of  February,  1905,  Intestate,  and  wlthont 
children.  On  the  15th  of  August,  1904.  she 
opened  an  account  with  the  Canton  National 
Bank  of  Baltimore  County,  and  deposited 
therein  the  sum  of  $2,500,  the  fund  In  ques- 
tion. The  account  was  opened  by  the  recelr- 
iDg  teller  of  the  bank  by  her  direction,  and 
the  following  entry  made  on  a  book  of  deposit 
of  the  savings  department  of  the  bank: 
-Frederica  Crisp,  In  case  of  death  payable  to 
Evan  Jones."  This  entry  Is  In  the  handwrit- 
ing of  the  teller  of  the  bank,  and  the  deposit 
^ook  bearing  the  number  of  the  account  (No. 
1  -wtn  was  delivered  to  her.  The  teller  (Mr. 
Bramble)  tesUfled  that  Mrs.  Crisp  was  in- 
iToduced  to  him  by  Mr.  Evan  Jones,  who 
cime  to  the  bank  with  her,  bat  was  not  pres- 
Mt  when  the  conversation  took  place  between 
iM  at  the  time  of  the  deposit  He  further 
«awd-  "Well,  she  came  In  and  asked  to 
this  account  with  »2,eoO,  and,  as  Is  the 
^hom  In  a  case  of  that  kind,  I  asked  how 
wanted  tbe  book  opened,  and  she  said: 
Vw«nt  this  opened  In  my  name,  and.  in  event 
tt  death,  to  be  pnynble  to  Mr.  Jones.'  I 

It  In  that  manner,  and  the  transac- 
?ir«s  closed  as  far  as  we  were  concerned. 
,'  -y^ied  out  her  Instructions  to  the  letter." 
t'tjtfw  was  testimony  to  the  effect  that  Mrs. 
.-iHiw  retained  poMOMlon  of  the  book  of  de- 
■ww-  ontll  some  time  In  October.  1904,  about 
nTr  oionths  before  she  died,  when  she  gave 
at  the  plaintiff's  Intestnte,  and  that  the 
•Iwft  w««  1°      potiupMlon  at  the  time  of  her 

There  was  nI«o  trstlinotiy  as  to  cer- 
ftUi  Oiwlaratlons  of  Mrs.  tlrlsp  made  to  mem- 
'niw  «rf  plnlntlff's  fniiitly  subsequent  to 
'r.  juposlt,  and  In  tlip  jinwuioe  of  the  plaln- 
lA  ttt  the  effort!  "All  your  father  would 
,™  to  do  Is  to  tflkp  lht»  iKwk  down  to  the 
!udt  ^  trniiNforriHl.   *   •   *  I 

sat-isfled  your  fnlhor  hni  as  much  money 

i^thu  bflJ>*  *■  *  M*^-  Jon«'  wife 

'J  ♦!«  tii«lntlff.  tPBtlflrtl  thnt  Mrs.  Crisp 
H)k  to  her  linuse,  asked  her  to 
must  to,  UMk*  «  baft  uid  sew 


the  book  In  It  After  complying  with  her  re- 
quest she  gave  the  book  to  her  husband,  and 
be  put  It  away  in  the  bureau  drawer.  The 
witness  Nellie  Jones  testified  that  a^er  Mrs. 
Crisp  came  back  from  tbe  bank,  she  banded 
her  tbe  IxKtk,  and  stated:  "I  want  you  to  see 
how  I  have  fixed  the  bank  book.  I  have  put 
ft  In  both  names."  It  also  appears  that  one 
of  tbe  rules  and  regulations  of  the  savings 
bask  was:  "Every  person  depositing  shall  be 
fnniiahed  with  a  boc^,  in  whl(^  the  deposits 
a&d  payments  shall  be  entered;  this  book 
icsst  be  brongbt  to  the  bank  whenever  a  de- 
Tosit  is  made  or  monc?  withdrawn,  that  the 
trutsaccion  may  be  r^nlarly  entered  there- 
oD" — and  that  the  bank  would  not  pay  out 
oK>Dey  deposited  In  the  savings  department 
without  the  production  of  the  book. 

Now.  on  this  state  of  facts,  the  ai^lant 
contends  that  it  was  the  clear  Intention  of 
Mrs.  Criq[>  to  give  the  money  in  question  to 
the  appdiant's  Intestate,  and  the  delivery  of 
the  bank  book  to  bim  under  the  drcnmstan- 
ces  of  the  case  constituted  a  perfect  and  com- 
pleter  gift  Inter  vivos.  Hie  law  controlling  a 
gift  Inter  vivos  of  d^oslts  In  savings  banks 
Is  well  settled  In  this  state,  and  It  Is  dearly 
stated  In  Taylor  v.  Henry,  48  Md.  550,  30 
Am.  Rep,  486.  to  be  this:  To  make  sudt  gift 
perfect  and  complete,  there  must  be  an  actu- 
al tranafer  of  all  right  and  dominion  over  the 
thing  given  by  the  donor,  and  an  acceptance 
by  the  donee,  or  some  compet^t  penon  for 
him,  and  It  is  essential,  to  the  validity  <jt 
such  gift,  that  It  should  go  into  effect — that 
Is,  transfer  tbe  property,  at  once  and  com- 
pletely— ^for,  If  It  has  reference  to  a  future 
time  when  It  Is  to  operate  as  a  tranafo-.  It 
is  but  a  promise  without  consideration,  and 
cannot  be  enforced,  either  at  law  or  In  equity. 
Until  the  gift  is  thus  made  perfect,  a  locus 
poenitentis  remains,  and  the  owner  may  make 
any  other  disposition  of  the  property  that  he 
may  think  proper.   In  the  present  case  the 
entry  in  the  book  of  deposit  vras  Frederica 
Crisp,  in  case  of  death,  subject  to  the  cu^er 
of  Evan  Jones.    It  appears,  then,  by  the 
terms  of  the  entry  itself  in  tbe  book  of  de- 
posit tbat  the  fund  here  In  questlMi  was  to 
remain  the  property  of  the  allied  donor  dur- 
ing her  life,  and,  only  in  case  of  b»  death 
was  it  subject  to  the  order  of  the  donee.  By 
this  entry  she  not  only  retained  tlie  absolute 
control  and  dominion  over  it,  but  could  have 
drawn  It  out  of  the  bank  during  her  lifetime 
and  dispose  of  It  at  her  pleasure.  The  trans- 
fer of  tbe  fund  was  not  to  take  place  ''at 
once  or  completely,"  bat  It  had  reference  to 
a  future  time  when  it  was  to  opoate ;  tliat 
Is,  in  case  of  death  of  the  donee.   In  Dough- 
erty V.  Moore,  71  Md-  250,  18  AtL  aSs  17  Am. 
St  Rep.  524,  It  is  said:    rrberc  Is  no  case 
which  decides  tbat  the  donor  may  resume  the 
possession  and  the  donatloii  oontlziue.  nor 
will  tbe  mere  fact  of  possesstaa  In  Itself  be 
sufficient  but  it  most  aE^Ewar  that  meli  poe- 
sesslMi  was  acquired  with  tlie  nrnrnt  of  tlie 
owna,  aod  wUb  tba  Intnt  on  Us  part  to  >»• 
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Unqalsh  all  right  and  Interest  In  the  snbject 
of  the  gift,  ajoA  making  It  the  property  of  the 
donee."  Nor  did  the  delivery  of  the  book  of 
deposit  by  the  alleged  donor,  and  the  posses- 
sion of  it  by  the  donee,  at  the  time  of  the 
death  of  the  donor,  under  the  facts  and  dr- 
cnmstancea  of  this  case,  operate  Co  make  a 
valid  and  complete  gift  Inter  vivoe  of  the 
fund  in  question.  Mnrray  t.  Cannon,  41  Md. 
477:  Whalen  v.  MllhoUand,  89  Md.  207,  43 
Atl.  45,  44  L.  R.  A.  208.  The  delivery  of  the 
book  of  deposit  in  this  case  with  the  entry 
thei'pon.  "in  case  of  death,  subject  to  order  of 
the  donee,"  did  not  constitute  a  delivery  of 
the  money,  becanse  the  delivery  of  the  fund 
was  limited  "in  case  of  death  of  the  donor." 
The  possession  of  the  book  was  entirely  con- 
sistent with  the  form  of  the  entry  in  the 
book,  because  the  donee  could  not  withdraw 
the  money.  It  Is  very  clear,  we  think,  that 
she  did  not  intend  to  part  with  the  posses- 
Bion  and  dominion  over  the  property,  and, 
under  all  the  decisions,  this  is  necessary  to 
conatltnte  a  valid  and  perfect  gift  Inter  vivos. 
While  the  donor  here  did  not  Intend  to  relln- 
qnish  her  right  to  the  fund  In  her  lifetime, 
Bhe  did  mean  that  in  case  of  her  death  the 
donee  should  draw  the  funds  then  In  bank. 
The  entry,  however,  cannot  operate  as  a  tes- 
tamentary disposition  of  the  fond  because  It 
la  not  executed  as  the  law  requires.  Taylor 
V.  Henry,  48  Md.  B57,  30  Am.  Rep.  486; 
Dougherty  v.  Moore,  71  Md.  252,  18  Atl.  35, 17 
Am.  St  Rep.  524.  Being  of  opinion,  under 
the  facts  of  this  case,  there  was  no  valid  gift 
Inter  vivos  of  the  fund  here  in  controversy, 
the  decree  of  the  court  below  will  be  affirmed. 

Decree  affirmed,  the  cost  to  t>e  paid  out  of 
fbe  fund  by  Uie  adminlstratora. 


STEINMAN  V.  BALTIMORE  ANTISEPTIC 

STEAM  LAUNDRY  CO. 
(Court  of  Appeals  of  Maryland.   Dec.  4,  1908.) 

1.  Assault  and  Battbkt  3*)— Elements. 

Sm  having  delivered  certain  laundered  blan- 
kets to  plaintiff  without  colIectiDg  charges,  re- 
turned, asked  for  the  blankets,  and  tola  plain- 
tiff he  was  going  to  take  them.  Plaintiff  resist- 
ed, pot  her  hands  on  the  blankets,  which  lay 
on  a  cliRlr  near  that  on  which  she  was  sitting, 
when  8.  stated  that.  If  she  did  not  take  her 
handa  off  the  blankets,  be  would  call  a  police- 
man and  have  her  arrested.  She  turned  to  look 
for  the  policeman,  and,  as  she  did  so,  S.  took 
the  blankets  and  went  out  While  he  was  try- 
ing to  take  the  blankets  from  the  chair,  his  knee 
came  in  contact  with  her  knee,  causing  her  no 
pain,  bnt  die,  being  enceinte,  snSered  a  sub- 
sequent hemorniage  from  the  shock.  Held,  that 
since  the  mere  toocbing  of  one's  person  by  an- 
other onleas  willful  or  ia  anger,  or  in  a  con- 
temptuous or  insolent  manner,  does  not  consti- 
tnte  a  iMittery,  such  facts  were  insufficient  to 
justify  a  recovery  for  assault  and  battery. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  |  2;  Dec.  Dig.  {  3.*] 

2.  Masteb  and  Sbbvant  (S  302*)— Acts  of 
Sebvakt— Scope  ov  Authoritt. 

A  rule  of  defendant  laundry  company  pro- 
vided that.  If  drivers  delivered  work  without  col- 


lecting the  charge,  they  did  »  at  their  own  risk, 
and  most  account  therefor  as  though  received. 
Held,  that  where  a  driver,  having  delivered  cer- 
tain blankets  to  plaintiff  without  receiving  the 
charge,  returned  and  demanded  the  blankets, 
and,  in  obtaining  them,  committed  an  alleged 
assault,  his  act  was  not  within  the  scopt  <rf  bis 
authority,  and  the  laundry  company  was  not 
reBponsible  therefor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  1221;  Dec.  Dig.  1  302.*] 

3.  PazNCiFAL  AND  AaBNT  (|  166*)— Batifioa- 
Tion. 

Ratification  of  the  acts  of  an  agent  can 

only  occur  when  the  principal  has  fuD  knowl- 
edge of  all  the  material  facts. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  S  627;  Dec.  Dig.  i  16^*] 

4.  Maoteb  and  Sbbvant  (S  308*)— Assattlt 
BT  Sbbvant— Batietcation. 

Where  a  laundry  driver,  having  delivered 
certain  blankets  without  collecting  the  charges, 
returned  to  retake  them,  and  committed  an  al- 
leged assault  on  plaintiff  in  so  doing,  a  letter 
written  by  the  laundry  company's  attorneys 
notifying  plaintiff's  husband  to  call  at  the  laun- 
dry, and  obtain  the  blankets  and  the  dbar- 
ges,  did  not  operate  as  a  ratification  of  the  a>- 
sault 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1234 ;  Dec  Dig.  $  808.*] 

Appeal  from  Baltimore  City  Ootirt;  George 

M.  Sharp,  Judge. 

Action  by  Edith  Blanche  Steinman  against 
the  Baltimore  Antiseptic  Steam  Laundry 
Company.  Judgment  for  defendant;  and 
plaintiff  appeals.  Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PBARCE, 
SCHMUCKER,  BURKE,  and  WOBTHING- 
TON,  JJ. 

Arthur  li.  JackBon,  for  appellant 
Stewart  Symington,  for  appellee. 

PEARCB,  J.  This  is  an  action  of  tres- 
pass vl  et  armls  by  the  appellant  against  the 
appellee  for  an  alleged  asaaalt  and  battery 
committed  by  an  agent  and  servant  of  the 
defendant  corporation  In  the  regular  course 
of  his  employment  by  the  defendant.  The 
defendant  la  a  lanndry  company,  duly  incor- 
porated. 

The  plalntifT,  who  Is  a  married  woman,  to 
prove  her  case,  produced  only  two  witnesses. 
Her  first  witness  was  O.  E.  Saffron,  who  tes- 
tified that  he  was  route  superintendent  of  de- 
fendant at  the  time  of  the  alleged  assault  and 
that  he  was  required  in  the  discharge  of  his 
duty  to  adjust  disputes  about  the  work  done 
by  the  laundry  company,  the  nondelivery,  or 
mlBdellversy,  of  laundered  goods,  and  com- 
plaints made  to  the  laundry  company,  or 
claims  presented  against  the  company.  On 
cross-examination  he  said  be  was  authorized 
to  compromise  or  settle  claims  under  50  cents, 
but  for  any  claim  over  that  amount  be  was  ol>- 
llged  to  obtain  the  authority  of  the  manager 
of  the  company.  He  also  said  he  was  author- 
ized to  collect  money  due  the  company ;  that, 
when  the  wagon  drivers  deliver  work  with- 
out getting  the  money,  they  do  so  at  their 
own  risk;  and  that  in  such  case  he  Is  au- 
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thorlzed  to  compromise  the  dalmfl  under  50 
cents,  but  that  he  hat  no  authority  to  arrest 
perBons  against  whom  the  company  has 
claims  for  work  done.  He  also  stated  that, 
when  a  driver  Is  sick  or  discharged,  he  takes 
bta  wagon  at  the  lanndry,  and  that,  when 
he  went  to  Mrs.  Stelnman's  house  on  the  daj 
of  the  alleged  assault,  be  went  of  his  own 
accord  to  collect  hia  own  money.  The  plain- 
tiff, Mrs.  Stelnman,  was  the  only  other  wit- 
ness. She  testified:  That  Saffron  came  to  her 
house  on  the  day  of  the  alleged  assault,  and 
said:  "Let  me  see  the  blankets  that  were 
left  here."  That  she  brought  the  blankets, 
and  said:  "Are  they  the  wrong  blankets?" 
And  he  said :  "No ;  they  are  the  right  blan- 
kets, and  I  am  going  to  take  them  with  me." 
That  she  said:  "No;  yon  are  not,"  and  be 
put  his  bands  on  the  blankets,  and  she 
said,  **No;  yon  are  not,"  and  pat  her  hands 
on  than.  That  be  then  said:  "There  Is  a 
police  across  the  street,  and,  It  you  don't 
take  your  hands  off  ttie  blankets,  I  will  call 
lilm  and  have  the  policeman  arrest  you." 
She  says  she  thought  be  had  a  policeman 
with  him  and  she  turned  and  looked,  and, 
when  she  tnmed,  "be  took  the  blankets  and 
went  out,  and  thai  came  bai&  and  said, 
'Dtm't  tell  your  husband  I  frightened  yon  to 
death  ;*  and  then  I  knew  nothing  else."  She 
was  then  aSked  If  be  touched  her  at  all.  and 
she  r^led,  "with  his  knee  against  my  knee" ; 
that  she  waa  sitting  on  a  chair,  and  the 
blankets  were  on  seat  beside  her;  that  she 
was  th«i  about  four  months  advanced  In 
pregnane?;  that,  when  his  knee  touched 
liers.  It  caused  no  pain.  She  thn  oflEered  to 
prove  by  herself  that,  after  the  facta  above 
stated,  she  ftUnted.  and,  when  ^e  revived, 
found  she  had  suffered  a  ute^e  hemorrhage, 
and  furtha  offered  to  prove  by  a  practicing 
phyirician  of  20  years'  standing  that  he  was 
her  pb^sician  and  knew  sbe  was  then  about 
four  months  advanced  ta  pr^ancy,  and  that 
the  uterine  hemorrhage  testified  to  by  her 
was  a  natural  result  of  the  nervous  shock 
and  flight  caused  by  the  conduct  of  Saffron 
as  described  by  her.  She  also  offered  to 
prove  that  her  husband  about  tbrae  weeks 
after  this  occurrence  received  a  letter  from 
Messrs.  Tellott  &  Symington,  attorn^  for 
the  laundiy  compaay»  asking  him  to  call  at 
the  laundry  for  "his  two  blankets"  which  he 
could  have  on  payment  of  $1,  the  charge  for 
washing  them,  or  they  would  be  sent  him  on 
payment  of  that  amount  All  this  otter  of 
testimony  was  objected  to,  and  to  Its  ezdu- 
Bion  the  first  ezcc;ptlon  was  taken. 

The  defendant  then  offered  two  prayers 
withdrawing  the  case  from  the  Jury,  both  of 
which  were  granted.  The  first  of  these  pray- 
ers araerted  there  was  no  legally  sufficient 
evidence  to  entitle  the  plaintiff  to  recover, 
and  the  second  that  there  was  no  legally 
sufficient  evidence  that  the  alleged  assault 
was  committed  by  the  witness  Saffron  with- 
in the  scope  of  his  employment  by  the  de* 
fendant  The  declaration  Is  unusually  brief, 


merely  alleging  that  "the  defendant  Its 
agent  and  servant.  In  the  regular  course  of 
employment,  assaulted  and  beat  the  plaintiff 
In  the  city  of  Baltimore  on  May  25,  1906. 
And  the  plaintiff  dalms  $5,000  damages." 
But  the  avermmts  are  ample  to  warrant  re* 
covery,  If  sustained  by  legally  sufficient  evi- 
dence. It  was  necessary  to  prove  (1)  that  an 
assault  was  committed  by  defradant's  serv- 
ant; and  that  It  was  committed  in  the 
course  of  his  employment  It  would  not  be 
sufficient  to  show  that  a  wrong  was  commit- 
ted In  taking  the  blankets  from  the  premises 
and  possession  of  the  plaintiff.  The  exclu- 
sion of  the  testimony  offered  and  the  ruling 
upon  the  prayers  involve  but  one  question 
and  may  be  considered  together.  If  the  prof- 
fered testimony  was  legally  sufficient  as 
tending  to  show  an  actual  assault  by  Saf- 
fron, and  that  it  was  committed  In  the  course 
of  bis  employment,  or  that  it  was  approved 
and  ratified  by  the  defendant  It  should  have 
been  admitted.  If  It  did  not  it  was  properly 
excluded,  and  flie  same  principles  are  ap- 
plicable to  the  prayers  offered. 

The  <mly  evidence  that  Saffron  touched  the 
plaintiff's  person  at  all  was  her  evidence  that 
when  he  took  the  blankets  from  the  cliair 
upon  which  th^  were  lying,  and  which  was 
beside  the  dialr  In  which  sbe  was  seated,  tals  , 
knee  came  in  contact  with  her  knee,  causing 
her  as  she  says  no  paia  Then  Is  no  evi- 
dence whatever  of  any  flireat  of  violence  or 
any  attenyrt;  to  use  forc^  or  of  any  gestaie 
indicating  such  purpose.  It  would  not  be 
possible^  If  his  knee  had  not  towdied  bers, 
that  an  action  tor  assault  alone  could  be 
maintained,  and,  to  warrant  a  recovoy,  the 
evidence  must  eatabUsh  a  battery.  Tbe 
weight  of  auUiorlty  Is  decided  fliat  the  mere 
touching  of  one's  person  by  anoOier,  unless 
willfully  in  anger,  or  in  a  contemptooos 
or  insolent  manner,  does  not  otmstltate  a 
battery,  but  it  Is  unnecessary  to  review 
these  authorities.  There  la  no  pretense  here 
that  this  contact  of  his  knee  with  hers  was 
willful,  angry,  or  insc^vent  and  the  only  bi- 
ference  from  her  testimony  is  that  it  wu 
purely  accidental,  as  in  the  case  of  one  stum- 
bling, and,  in  his  fall,  coming  in  contect 
with  the  person  of  another. 

But  the  plaintlfl  nevertheless  ctmtends 
that  as  she  claims  to  have  had  lier  liands 
restlJDig  on  the  blankets  whoa  Saffron  took 
them  from  the  Chair,  he  was  guilty  of  tech- 
nical assault  and,  to  sustain  this  contention, 
she  relies  upon  the  case  ot  Dyk  v.  De  Tonn^ 
85  III.  App.  13&  In  that  case  the  defend- 
ant attempted  to  snateh  from  the  hands  of  a 
married  woman  then  pregnant  a  receipt 
wblcb  slie  held.  In  tbe  struggle  the  paper 
was  torn,  and  die  testified  that  the  defend- 
ant u  he  grasped  for  the  receipt  stmcik  her 
in  the  abd<»nen.  The  court  htid  tliat  tliis 
was  a  technical  assault  It  is  true  that  "any- 
thing attached  to  the  person  partakes  of  its 
InvIoIabiUty,"  as  stated  In  Selwyn's  Nisi 
Prius,  27,  and  tliere  is  no  occasion  to  criticise 
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the  Illinois  case  above;  Its  facts  bringing  it 
within  that  rale.  Bat  tbe  present  case  Is 
qnlte  different  Here  It  la  clear  that,  in* 
stead  of  using  violence,  the  defendant  re- 
sorted to  a  ruse  to  obtain  the  blankets.  He 
told  her:  "I  will  call  that  police  and  have 
yoQ  arrested."  She  says.  "I  looked,  and 
there  was  a  policeman  across  the  street,  and, 
when  I  looked,  he  took  the  blankets,  and 
went  out,  and  then  he  came  back,  and  said, 
'Dont  tell  your  husband  I  frightened  you 
to  death.* "  The  latter  part  of  this  statement 
it  somewhat  difflcnlt  to  understand ;  but  its 
truth  or  accuracy  plays  no  part  in  the  qae»* 
tions  we  are  considering. 

After  a  careful  consideration  of  the  facts 
of  this  case,  we  cannot  agree  that  It  meas- 
ures up  to  the  Illinois  case,  nor  to  the  cases 
dted  therein,  and  we  are  of  opinion  that 
there  was  no  error  in  excluding  the  evidence 
offered  nor  In  granting  the  defendant's  first 
prayer.  But,  if  an  assault  were  made  out, 
we  thlnlc  it  Is  clear  from  the  evidence  that 
Saffron  was  not  acting  within  the  scope  of 
bis  employment,  and  that  there  was  no  ratifi- 
cation of  his  action  by  the  defendant.  He 
waa  culled  as  a  witness  by  the  plaintiff,  and 
his  undisputed  testimony  was  that,  when  a 
driver  leaves  laundered  goods  with  a  custom- 
er without  getting  the  money  for  the  work, 
be  Is  responsible  for  the  money  to  the  com- 
pany, and  that  he  went  there  "of  his  own  ac- 
cord to  get  his  own  money."  This  branch  of 
the  case  is  well  illustrated  In  Mt^rmott  v. 
Brewing  Co,,  106  £a.  124.  28  Bouth.  49S,  62 
L.  R.  A.  684,  83  Am.  St.  Rep.  225.  In  that 
case  a  driver  of  the  defendant  delivered  beer 
to  a  ctistomer  upon  a  sale  for  cash  which  be 
was  required  to  collect  on  delivery  or  be 
chained  personally  with  the  amount  He 
failed  to  collect  at  the  time  of  delivery,  and, 
when  be  subsequently  called  for  that  pur- 
pose, he  got  into  an  altercation  with  one  of 
the  customer's  servants  over  the  matter,  and 
assaulted  him,  and  took  back  the  unused 
beer  to  his  employers.  In  a  suit  against  the 
company  for  this  assault  it  was  held  not  li- 
able. The  court  said :  "The  act  of  this  driv- 
er was  not  in  furtherance  of  the  company's 
business  nor  In  the  protection  of  Its  Inter- 
ests. The  defendant  had  not  sent  falm  to  col- 
lect, nor  was  it  Interested  In  recovering  loss- 
es by  pursuing  the  violent  methods  which  It 
pleased  the  driver  to  pursue.  •  •  •  He 
thereby  sought  to  protect  hfs  own  Interests. 
•  •  •  His  employer  had  made  provision 
to  protect  Itself  In  case  of  the  driver's  faU- 
nre  to  collet^  •  •  •  By  the  effect  of  the 
agreement  between  the  defendant  and  the 
drlvM-.  it  had  become  the  latter's  business." 
This  language  Is  as  sensible  as  it  is  Just 
Quoad  that  transaction,  the  relation  of  mas- 
ter and  servant  had  no  existence.  The  same 
view  was  expressed  In  Feneran  v.  Singer 
Co.,  20  App.  Dir.  674,  47  N.  T.  Supp.  284. 

There  was  no  evidence  of  ratification  of 


Saffron's  act  by  defendant  Ratification,  re- 
quires proof  of  full  knowledge  of  all  mate- 
rial facts,  and  upon  tbis  point  the  record  is 
absolutely  silent  There  is  not  a  word  to 
show  that  the  defendant  knew  the  blankets 
had  ever  been  delivered  to  the  plaintiff,  or 
that  any  assault  had  been  committed  or  even 
charged.  The  letter  of  Messrs.  Yellott 
Symington  throws  no  light  upon  this  ques- 
tion. It  Is  simply  a  notice  to  call  at  the 
laundry,  pay  the  charges,  and  take  away  the 
blankets,  and  it  Is  nothing  more.  Such  a 
notice  is  a  natural  and  proper  mode  of  call- 
ing attrition  to  the  debt  and  getting  rid  of 
completed  work.  It  would  require  a  reck- 
less stretch  of  imagination  to  deduce  from 
such  a  notice  knowledge  by  defendants  of 
the  alleged  assault  with  all  its  circumstances, 
and  a  purpose  to  approve  and  ratify  it 

For  these  r^sons,  we  are  of  opinion  the 
defendant's  second  prayer  was  properly 
granted,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed,  with  coits  to  tbe  appel- 
lee above  and  below. 


DODOB  et  si.  r.  DODOB  et  al. 
(Conrt  of  ApDeab  of  Maryland.  Dee.  9,  1908.) 
L  Wnxa  «  681*)  — OoHSTBUcnoH— Tista- 

MENTABT  TBUSTS. 

Whether  a  testamentary  trust  is  personal 
in  Ita  character  or  Is  annexed  to  the  office  of 
trustee  Is  a  matter  of  intention,  to  be  gathered 
from  a  consideration  of  the  whole  wiU  and 
from  the  nature  and  objects  of  the  trust  created 
thereby. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  I  1699;  Dec.  Dig.  I  681.*] 

2.  Wills      681*)  —  Constbuction  —  Testa- 

ICEITTABT  TBUSTS— "HBIBS,  AdHINISTRATOBS, 

AND  BXECUTOBS." 

Where  the  words,  "heirs,  administrators, 
and  executors,"  or  words  of  similar  import,  ars 
added  to  the  designation  of  a  testamentary  tms-- 
tee  by  name,  the  will  exclndea  tbe  Idea  of  a 
persinial  trust  as  it  Is  Impossible  for  a  testa- 
tor to  know  who  the  heirs,  administrators,  and 
executors-of  a  person  named  as  trustee  may  be, 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  i  1599;  Dec.  Dig.  f  681.*] 

3.  Wills  (J  681*)- CoHSTaucrnoB— Tksta- 

UENTABT  TBTTSTS. 

Testator  gave  his  realctnary  estate  to  per^ 
SODS  named  and  the  "survivors  and  last  sur* 
vivor,  end  the  hdrs,  eneators,  admfailstTat(HS, 
and  assigns  of  such  last  survivor,"  In  trust  to 
hold  the  same  with  power  to  manage  and  sell  for 
the  benefit  of  his  children.  In  other  sections 
of  the  will  similar  words  were  used,  except  in 
the  section  where  the  testator  anthorlzeu  the 
trustee  to  render  assistance  to  such  persons  as 
the  testator  might  suggest  in  tbe  letter  to  be 
addressed  to  the  trustees,  and  except  In  the 
clause  appointing  the  trostees  gnardians  for  tbe 
infant  chlldren  of  the  testator.  Held,  that  tbe 
trust  of  tbe  residuary  estate  was  not  personal 
in  its  nature,  and  the  court  might  appoint  a 
substituted  trustee. 

[Ed.  Note.— For  other  cases,  see  WUla,  Cent 
Dig.  S  1599;  Dec.  Dig.  i  681  .•] 

4.  TauBTS  (8  191»>— PowEB  of  Salb— Who 
Mat  Ezbboisb. 

In  the  absence  of  a  clearly  expressed  idea 
to  the  contrary,  the  power  of  sale  conferred  on 
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a  trustee  In  a  will  Is,  as  a  general  rale,  an- 
neAd  to  the  office  and  passes  to  any  person 
lawfally  snbstitnted  in  the  place  of  the  original 
trustee. 

[Ed.  Not*.— For  other  cases,  see  Trusta,  Gent 
Dig.  S  248;  Dec.  Dig.  |  Powers,  Gent 

Dig.  Il  82^*8.] 

5.  TBD8T8  (I  ItiO*)— APFOIRTUBITT  TKUSTKS 

— Dbcbes. 

Where  some  of  the  trusts  created  by  a  will 
are  ^rsonal,  and  some  are  not,  a  decree  ap- 
pointing a  snbstitnted  trustee,  without  making 
a  designation  as  to  whether  the  trusts  are  per- 
sonal or  otherwise,  is  good  pro  tantOt  though 
ineffectual  in  attempting  to  invest  the  Bul>stitu- 
ted  trustee  with  tiie  powers  wbidi  are  of  a 
personal  nature. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {8  207.  208 ;  Dec.  Dig.  I  160.*] 

6.  TbUSTB  (5  169*)— DiSCLAIMEB  BT  Tbustee. 

A  disclaimer  of  a  trust  may  be  by  acts 
and  conduct  as  well  as  by  deed,  and  where  a 
trust  descmded  on  the  death  of  the  trustee  to 
his  heir,  pursuant  to  Code  Pub.  Gen.  Laws 
1004.  art.  46,  §  24,  and  the  heir  was  a  party 
complainant  In  a  suit  for  the  appointment  of  a 
substituted  trustee,  the  heir  renounced  the  trust, 
creating  a  vacancy  which  the  court  might  fill. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  i  222;   Dec.  Dig.  8  169.*] 

7.  Trusts  (8  158*)— Death  of  Tbustee— Ap- 
poiktmeitt  of  suocessob. 

A  court  of  equity  has  power,  under  its 

Sneral  powers,  as  well  aa  under  Code  Pub. 
tn.  Laws  1904,  art.  16,  8  90,  authorizing  the 
court  to  appoint  a  trustee  on  the  trustee  ap- 
pointed refusing  to  execute  the  trust,  etc,  to 
appoint  a  testamentary  trustee  on  the  death  of 
the  surviving  trustee  and  on  his  heir  renounc- 
ing the  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  205 ;  Dec.  Dig.  fi  158.*] 

8.  Tbusts  (8  160*)  —  AppoiHTifERT— Judicial 
Appointubnt. 

The  selectl<m  of  a  trustee  Is  In  the  discre- 
tion of  the  court  though  the  better  practice 
requires  the  court  to  select  a  resident  as  trus- 
tee, though  there  may  be  circumstances  jus- 
tifying a  departure  therefrom. 

tEd.  Note.— For  other  cases,  see  Trusts,  Cent 
[.  88  204,  207 ;  Dec.  Dig.  I  IGO.*] 

9.  TBusTg  (I  169*)— AnoiimcBnT-nJuDioui. 

Appointmeht. 

Testator  creating  a  testamentary  trust  was 
a  resident  of  the  District  of  Columbia.  The 
original  trustees  appointed  by  the  will  were 
residents  thereof.  The  beneficiaries  of  the  trust 
resided  there,  and  they  united  in  a  petition  for 
the  appointment  as  substituted  trustee  of  a 
designated  person  who  resided  in  the  district 
The  larger  part  of  the  trust  property  was  sit- 
uated in  Maryland  in  convenient  proximity  to 
the  residence  of  such  person.  Held,  that  the 
court,  in  the  exercise  of  a  sound  discretion, 
properly  appointed  the  designated  i>erson. 

[Ed.  Kote.— For  other  cases,  see  Trusts,  Gent 
Dig.  I  222 ;  Dec.  Dig.  8  169.*] 

10.  Tkusts  (8  200')— Sai^  by  Tbusteb— Con- 
fibmation. 

A  substituted  trustee  of  a  testamentary 
trust  sold  land  to  a  purchaser,  who,  after  mak* 
ing  a  cash  payment,  filed  objection  to  the  rati- 
fication of  the  sale  on  the  ground  that  the 
court  was  without  jurisdiction  to  appoint  a  trus- 
tee,  and  that  the  substituted  trustee  was  without 
power  to  sell.  The  substituted  trustee  report- 
ed the  sale,  and  every  person  In  interest  In 
the  trust  was  made  a  party  to  the  proceedings. 
The  report  stated  ttnder  affidavit  that  the  sale 
was  to  the  advantage  of  all  the  parties,  and 


that  It  was  made  with  the  approval  of  (bn 
children  of  testator.  Neither  party  asked  leave 
to  take  testimony,  and  the  allegations  of  the 
report  were  not  disputed  by  the  written  excep- 
tions, which  merely  raised  points  of  law  on 
admitted  facts.  Heli,  that  the  conrt  properiy 
ratified  the  sale  without  proof,  as  against  the 
objection  that  it  was  possible  for  the  trust  to 
open  to  let  in  unhom  i>ersons. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  263;  Dec.  Dig.  8  200.*] 

Appeal  from  Circuit  Gourt,  Mon^mo-y 
County,  In  Equity. 

Suit  by  William  M.  C.  Dodge  and  others 
against  Henry  Henley  Dodge  and  others  for 
the  appointment  of  a  Bubstltuted  trustee  un- 
der the  win  of  Henry  Henley  Dodge,  de- 
ceased. There  was  a  decree  appointing  a  sub- 
stituted trustee,  and,  from  an  order  ratify- 
ing a  sale  by  the  substituted  trustee,  the 
parties  aggrieved  appeal.  Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BBIS* 
COE,  PBAECE,  SCHMUCKEB,  BUBEE^ 
WOETHINGTON,  and  HENRY,  JJ. 

Edward  C  I^ter.  for  appellants.  Bobert 
B.  Peter,  for  aspelleet. 

HBNBT,  J.  OlilB  appeal  brings  up  for 
consideration  the  qnestton  as  to  the  right  of 
;ros^h  H.  Bradley,  sabatltnted  tmstee  under 
the  last  will  and  testament  of  the  late  Henry 
Henley  Dodge,  to  sell  certain  real  estate  of 
the  testator  lyli^  in  Montgomery  comity. 

In  the  item  of  the  will  wltli  whlcli  we  are 
primarily  concerned,  the  testator  devises  and 
bequeathes  the  residue  of  b\s  estate  to 
Ysldora  B.  M.  Dodge,  Maurice  J.  Adler,  and 
Harrison  Howell  Dodge,  all  of  the  District 
of  Columbia,  "and  the  survivors  and  last  sur- 
vivor, and  the  heirs,  executors,  adminlstra* 
tors  and  astigns  of  such  last  survivor,  in 
trust,  to  have  and  to  bold  the  same  with  full 
power  according  to  their,  his  or  ber  best 
judgment  and  discretion,  to  manage  and  di- 
rect the  same,  to  sell  and  convey  and  deliver 
the  some  or  any  part  thereof,  according  to 
the  quality  of  said  estate,  to  lease  or  en- 
cumber the  same  or  any  part  thereof,  with 
full  power  to  Invest  the  same  or  any  part 
thereof,  and  to  change  Investments,"  etc^ 
for  the  benefit  of  his  children,  etc.  Maurice 
J.  Adler  and  Harrison  Howell  Dodge  re- 
notmced  the  trust  imposed  by  the  will  afore- 
said, but  Ysldora  M.  Dodge  qualified  aa  exec- 
utor snd  trustee  and  continued  to  act  in  both 
capacities  until  her  death  In  February,  1904^ 
In  December  of  that  year,  the  appellees 
filed  a  bill  of  complaint  in  the  circuit  conrt 
for  Montgomery  county,  to  which  all  the 
parties  In  Interest  undw  the  aforementioned 
will  were  made  parties,  and  wbicb,  after  re- 
citing the  aforegoing  and  other  fscts,  stated 
that  all  parties  desired  the  apiwtntment  of 
Joseph  H.  Bradley,  of  the  District  of  Co- 
lumbia, as  tmstee  In  the  place  of  tbe  said 
Ysldora  M.  Dodge,  deceased,  and  praying 
that  he,  or  some  other  suitable  person  or 
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praaoiui  be  so  aK>olntea  and  be  InTMted 
with  all  the  rights  and  powers  given  to  the 
trnstees  mentioned  la  the  wllL  In  March, 
1900,  Hr.  Bradl^  vas  appointed  truatee,  as 
ptaped,  and  duly  qaallfled  by  filing  an  ap- 
proved bond.  Sbortlj  thereafter,  he  sold  a 
Talnable  tract  of  land  to  the  Ghery  Chase 
Caub,  a  corporation,  which,  after  making  a 
cash  payment  of  ¥5,000,  filed  objections  to 
tb»  ratification  of  the  sale  on  the  ground  that 
the  court  was  without  jurisdiction  to  appoint 
a  truBtee,  that  the  said  Bradley  had  no 
power  to  make  said  sale,  and  because  the 
trust  created  by  the  will,  upon  the  death  of 
Yaldora  M,  Dodge,  devolved  upon  one  of  the 
complainants  In  this  suit,  William  M.  C. 
Dodge,  her  eldest  son  and  heir  at  law.  Not- 
withstanding such  objections,  the  court  final- 
ly ratified  and  confirmed  the  sale  on  Septem- 
ber 19,  190S,  overruling  the  excepti(ms  filed. 
From  the  order  of  ratification,  an  appeal  was 
entered  to  this  cooit. 

It  is  contended  by  the  appellants,  In  the 
first  place,  that  the  trust  created  by  the  will 
was  personal  In  Its  qature  and  Incapable  of 
transmission  to  a  trustee  appointed  by  the 
coort  This  question  baa  not  Infrequently 
been  before  this  court,  which  has  uniformly 
held  that  It  Is  purely  a  matter  of  Intention, 
to  be  gathered  from  a  consideration  of  the 
whole  will  and  from  the  nature  and  objects 
of  the  trust  created  thereby,  as  to  whether  a 
trust  Is  personal  in  its  character  or  Is  annex- 
ed to  the  office  of  trustee.  Among  the  latest 
decisions  on  the  subject  Is  that  In  Snyder  v. 
Safe  Deposit  8c  Trust  Company,  93  Md. 
225,  48  Atl.  719,  where  the  court,  speaking 
through  Judge  Pearce,  reviews  several  ear- 
lier decisions  and  clearly  anonunces  the  role 
on  the  subject,  and  In  the  case  of  Safe  De- 
posit A  Trust  Company  v.  Sutro,  75  Md.  361, 
23  Atl.  732,  it  was  held  that  when  the  words 
"heirs,  administrators,  and  executors,"  or 
words  of  similar  Import,  were  added  to  the 
designation  of  the  trustee  by  name,  it  had 
the  effect  of  excluding  the  idea  of  a  per- 
sonal trust,  Inasmncb  as  it  was  Impossible 
for  a  testator  to  know  who  the  heirs,  etc., 
of  any  person  named  as  trustee  by  him 
might  be.  Applying  this  test  to  the  will  of 
Mr.  Dodge,  we  find  that  in  the  section  quot- 
ed, after  the  designation  of  the  trustees  by 
name,  he  adds,  "and  the  survivors  and  the 
last  survivor,  and  the  heirs,  executors,  ad- 
ministrators and  assigns  of  such  last  sur- 
vivor," and  similar  words  are  used  In  all 
other  sections  of  the  will,  except  two.  One 
of  these  exceptions  Is  In  the  clause  where 
the  testator  authorized  the  trustees  to  render 
assistance  to  such  person  as  he  may  sug- 
gest In  a  letter  to  be  addressed  by  him  to 
them,  "the  character  and  amount  of  such  as- 
sistance to  be  according  to  the  Judgment" 
of  the  said  trustees,  and  the  other  excep- 
tion is  in  the  clause  appointing  the  said 
trustees  gnardians  for  bis  infant  children. 
In  both  of  these  Instances,  the  words, 
"heirs,"  etc.,  are  omitted  after  the  designa- 


tion of  the  tnutoes,  while  the  natan  of  the 
duties  imposed,  particularly  in  the  Instance 
first  cited,  makes  It  apparent  that  the  tes> 
tator  was  creating  a  personal  trost  to  be  ex- 
ecuted only  in  the  discretion  of  the  trustees 
actually  named  In  the  will;  -bnt  the  particu- 
larity with  which  the  words  "heirs,"  etc., 
are  added  In  other  sections  indicates  a  differ- 
ent purpose  as  to  them,  and,  generally  speak- 
ing, it  may  be  said  that,  in  the  absence  of  a 
clearly  expressed  Intent-to  the  contrary,  the 
power  of  sale  conferred  upon  a  trustee  in  a 
will  is  regarded  as  a  ministerial  duty,  an- 
nexed to  the  office,  and  passing  to  any  person 
lawfully  substituted  in  the  place  of  the  orig- 
inal truatee.  It  is  contended  In  argument 
by  the  appellant  that  some,  at  least,  of  the 
trusts  created  by  the  will  are  personal,  and 
that  the  decree  naming  a  new  trustee  Is  In- 
valid In  not  making  a  distinction  in  this  re- 
spect Accepting  the  statement  as  a  fact, 
we  think  that  the  decree  is  good  pro  tanto, 
though  ineffectual  In  attempting  to  Invest 
the  substituted  trustee  with  these  powers 
which,  as  above  set  forth,  are  of  a  personal 
nature. 

It  is  further  urged  that,  upon  the  death 
of  Ysidora  M.  Dodge,  the  trust  descended  up- 
on her  heir  at  law,  under  the  provisions  of 
section  24,  art  46,  Code  Pub.  Gen.  Laws 
1904.  While  this  is  true,  the  heir  at  law  In 
this  case  Is  a  party  complainant  in  the  suit, 
and  this  Is  In  effect  a  renunciation  of  the 
trust  A  disclaimer  of  a  trust  may  he  by 
acts  and  conduct  as  well  as  by  deed,  though 
in  this  case  It  Is  one  of  the  admitted  facts 
that  William  H.  C.  Dodge,  the  heir  at  com- 
mon law,  conveyed  the  legal  estate  to  the 
aforesaid  Joseph  H.  Bradley,  so  that  both  by 
deed,  as  well  as  by  conduct  amounting  to  a 
disclaimer,  the  heir  has  renounced  the  trust, 
and  there  was  a  vacancy  which  the  court 
was  called  upon  to  fill.  It  is  a  rule  in 
equity,  which  admits  of  no  exception,  that 
the  court  never  wants  a  trustee,  and  under 
Its  general  powers,  even  If  statutory  author- 
ity were  not  given  by  section  90,  of  article 
IG,  Code  Pub.  Gen.  Laws  1901,  It  would 
have,  under  circumstances  like  those  in  the 
present  case,  power  to  appoint  some  suitable 
person  to  execute  the  trusts  made  in  the  will 
of  the  testator. 

The  objection  is  also  made  that  Mr.  Brad- 
ley, being  a  nonresident  of  the  state,  Is  In- 
eligible to  the  office.  The  selection  of  a 
trustee  Is  a  matter  In  the  discretion  of  the 
court  and,  while  It  Is  a  wise  custom  and  the 
better  practice  to  select  a  resident  yet  there 
are  circumstances  which  will  Justify  a  de- 
parture from  the  rule.  The  testator  In  this 
case  was  himself  a  resident  of  the  District 
of  Columbia,  the  original  trustees  appointed 
by  the  will  where  residents  of  the  same  dis- 
trict, the  beneficiaries  under  the  trust  now 
reside  there,  and  all  have  united  In  a  peti- 
tion for  the  appointment  of  Mr.  Bradley, 
while  the  lanier  part  of  the  trust  property 
is  situated  In  Montgomery  coun^  In  con- 
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venlent  proximity  to  the  residence  of  tbe 
trustee,  bo  that  Its  management  and  Buperrl- 
sion  can  be  easily  looked  after  by  him.  The 
recommendation  of  tbe  parties  In  Intwest  Is 
always  entitled  to  weight,  and.  In  view  of 
tbls  and  the  other  facts  recited,  we  tblnk 
tbe  court  exercised  a  sound  discretion  Id  ap- 
pointing Mr.  Bradley  to  the  vacant  trustee- 
ship. Story's  Equity,  Tol.  2,  {  976;  A.  ft 
E.  Encyc.  vol.  28,  p.  960;  Miller's  Equity, 
S  315. 

Another,  and  final,  objection  made  In  the 
appellanf  B  brief  Ib  that  tbe  allegations  In 
the  trustee's  report  of  sale  should  hare  been 
supported  by  proof,  and  that,  inasmuch  as  It 
Is  possible  for  the  trust  to  open  to  let  In  un- 
born persons,  the  report  should  have  stated 
that  tbe  sale  was  to  tbe  advantage  of  such 
unborn  cestula  que  trustent  We  do  not 
think  that  either,  under  tbe  clrcumatances, 
was  necessary.  Neither  party  asked  for 
leave  to  take  testimony,  and  the  allegations 
of  the  r^rt  were  not  disputed  by  the  writ- 
ten exceptions  filed,  which  merely  raised 
some  points  of  law  npon  admitted  facts.  It 
would  be  entirely  speculative  for  tbe  court 
to  hold  that  the  Interest  of  persona  unborn 
would  not  be  identical  with  those  of  living 
cestuls  que  trustent.  Every  [>erBon  in  esse, 
having  an  Interest  In  the  trust,  was  made  a 
party  to  the  proceedings,  and  tbe  report 
states,  under  aAQdavlt.  that  such  sale  was  to 
the  advantage  of  all  the  parties,  and  that  It 
was  made  with  the  approval  of  the  children 
of  the  testator.  We  think  this  sufficient, 
under  the  circumstances  stated,  to  warrant 
the  action  of  the  court  In  ratifying  the  sale. 

Order  affirmed,  the  costs  to  be  paid  out  of 
tba  estate. 

SIMS  et  al.  V.  AMERICAN  ICB  CO. 
(Court  of  Appeals  of  Maryland.   Dec.  4,  1908.) 

1.  Railboadb  (I  481*)— FiBBB— Evidence. 

In  an  action  for  the  destruction  of  plain- 
tiffs property  by  fire  alleged  to  have  been  emit- 
ted from  defendant's  dinkey  engines  operated  In 
railroad  coDBtniction  near  tbe  property  destroy- 
ed, evidence  that  witnesses  had  seen  the  engines 
throw  BparkB  shortly  before  the  fire  when  work- 
ing near  the  property,  and  that  tbe  sparics  had 
Bet  fire  to  c^mboBtible  material  near  the  tracks, 
was  admisdble. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  1721-1722 ;  Dec.  Dig.  |  48L»] 

2.  Appeal  and  Erbob  (5  1050*)  —  Review  — 
Habhless  Ebbob— Evidbkce. 

Where  a  witness  bad  previonsly  testified, 
without  objection,  that  on  the  morning  plain- 
tlEPB  buildings  were  destroyed  by  fire,  aa  on  pre- 
vious oiomiogs,  witness  saw  defendant's  din- 
key engines  at  work,  and,  just  before  they  got 
to  the  buildings,  open  the  exhaust  and  throw 
cinders  10  or  15  feet  high,  defendant  was  not 
prejudiced  by  the  admission  of  evidence  of  other 
witnesses  that  they  had  seen  the  enirines  th^w 
sparks  when  working  near  plaintifTs  property 
shortly  before  the  fire. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  1050*] 


3.  Railmads  a  481*)— FiBE— Evidence. 

In  an  action  for  tbe  destraetioa  of  plain* 
tllTa  buildlngB  by  firs  allied  to  have  been  set 
out  by  defendant's  enginoB,  evidence  tliat  the  en- 

f lines  of  another  railroad  ctHnpauTt  while  paas- 
Dg  throniA  dUterent  sactiimB  <a  the  ooonty, 
would  throw  spatka  snffident  to  firs  mbUah 
and  other  inflammable  materials,  wbb  inadmia- 
Bible  for  remotenesB. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1717-1722;  Dec.  Dig.  |  481.*] 

4.  Evidence  q  876*>— Doopmeithi  —  Cleex's 

EhfTBIEB — AUTH  Eim  O ATI  ON . 

Entries  okade  by  a  clerk,  who  had  no  Inter- 
est at  the  time  to  state  an  nntmth,  and  in  the 
regular  course  of  business,  are  admissible  on 
proof  of  his  handwriting,  after  his  death  or  In 
case  of  his  absence  from  the  state. 

[Ed.  Note.— For  other  eases,  sse  Evidence. 
Cent  Dig^  M  1634,  1637 ;  Deb  Dig.  |  876.*] 

5.  RaILBOADS  (I  485*>— FiBEB— iNSTBUCnOSS. 

An  Instruction  that  if  plaintiff's  icehouses 
with  their  contenta  were  destroyed  by  fire  com- 
municated from  defendant's  engmee,  and  defend- 
ants did  not  exercise  reaaonable  care  to  avoid 
Injury  to  property  along  the  line  hf  having  their 
engines  properly  constructed  and  m  good  condi- 
tion, pluntlfl  was  entitled  to  recover,  was  cor- 
rect 

[Ed.  Note.— For  other  caaea,  sbo  RalliwdB, 
Dec  Dig.  I  485.*] 

0.  RAILBOADS  ({  482*)  —  FlBES  —  PBOXnCAIB 

Cause. 

Defendants  could  not  be  made  liable  for  the 
alleged  destruction  of  plaintiff's  property  by 
fire  emitted  from  defendant's  engines  on  a  mere 
probability  that  the  fire  was  so  caused,  but  on^ 
on  a  preponderance  of  proof  thereof  and  on  evi- 
dence of  defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  17S0-1786;  De&Dig.  I  482.*] 

Appeal  from  Circuit  Court,  Harford  Coun- 
ty ;  Goo.  h.  Tan  Bibber,  Judge. 

Action  by  the  American  lee  C(»npaiiT 
against  Charles  A.  Sims  and  oOiera.  Jndg- 
mmt  for  plalnUff,  and  defOi&uits  aroeaL 

Argued  b^re  BOTD,  a  and  BBISGOB. 
PSABCB,  SCHMDOKEB,  BCRKE,  THOM- 
AS, WORTHINGTON,  and  HBNBT.  JJ. 

M.  M.  Fabey  and  John  S.  Young,  for  ap- 
pellants. John  O.  Rose,  for  appellee. 

BRISCOE,  J.  The  appellee,  a  tiody  cor- 
porate, brouj^t  this  action  a^nst  the  ap- 
pellants to  recover  damagn  for  the  de8trac> 
tlon  by  Are  of  cataln  property,  situate  on 
the  east  bank  of  the  Saaquehanna  river.  In 
proximity  to  a  railroad,  operated  by  ftp- 
plants,  near  Frencbtown,  cedl  county. 
Md.  The  suit  was  Instituted  in  the  drcalt 
court  for  Cedl  county,  but  on  suggestloD  ait 
the  defendants  the  case  was  ronoved  to  Oie 
circuit  court  for  Harford  county.  Hie  sec- 
ond trial  of  the  case  resulted  in  a  verdict 
for  the  plaintiff  for  the  sum  of  $8,000.  and. 
from  Oie  Judgment  entered  thereon,  tbe  de- 
fendants have  appealed. 

The  record  In  the  case  presents  16  Mils  <^ 
exceptions.  Fourteen  of  them  relate  to  the 
rulings  of  the  court  up(m  the  evidence.  Tbe 
seventh  exception  was  abandoned  at  tbe  hear- 
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bag,  and  tlie  alxteentb  was  taken  to  the  ac- 
tion ot  the  court  In  granting  the  plaintiffs 
prayer,  and  In  rejecting  the  defendants'  first, 
second,  third,  fourth,  fifth,  sixth,  and  elev- 
enth  prayers,  and  in  oTerraling  the  defend- 
ants' exception  to  the  plalntltTs  prayer. 
The  defendants'  seventh,  eighth,  ninth,  and 
tenth  prayers  were  granted,  and  will  be  here- 
after considered  in  the  discussion  of  the 
propoeltlons  of  law  raised  on  the  rarlons  ex- 
cations  set  out  in  the  record. 

It  appears  from  the  evidence  that  the  ap- 
pellee, at  the  time  of  the  fire,  was  the  owner 
of  an  Icehouse  with  certain  appurtenant 
baildlngs,  consisting  of  a  stable,  engine,  boil- 
er house,  etc  The  Ice  storage  house  contain- 
ed 6.600  tons  of  Ice,  worth  $1.11  a  ton.  The 
appellants  were  engaged,  at  the  time  of  the 
fire,  in  certain  railroad  construction  work 
for  the  Pennsylvania  Railroad  Company,  and 
were  operating  what  are  called  "dinkey  en- 
gines" of  about  10-ton  weight  hauling  cars 
with  dirt  and  other  material  over  tracks  laid 
for  the  purpose  from  a  point  on  the  Phila- 
delphia, Baltimore  &  Wilmington  Railroad 
to  a  point  on  the  Colnmbia  &  Port  Deposit 
Railroad.  These  construction  tracks  were  lo- 
cated about  6  to  10  feet  distant  from  the  Ice- 
house, and  ran  on  the  east  front  of  the  prop- 
erty of  the  appellee,  between  the  Pennsylvania 
Railroad  track  and  the  icehouse.  The  fire 
occorred  about  24  minutes  after  10  o'clock, 
CD  the  morning  of  June  16,  1005,  and  In  the 
end  of  the  icehouse  next  to  the  railroad.  The 
iceboose  measured  80  feet  7  Inches  from  east 
to  west  by  160  feet  4  Inches  from  north  to 
sontb.  It  was  93  feet  3  Inches  from  the 
northeast  comer  of  the  Icehouse  to  the  cen- 
ter of  the  Baltimore  A  Ohfo  Railroad  (the 
bridge  across  the  Susquehanna  river),  from 
the  northwest  comer  of  Icehouse  to  center 
line  of  Baltimore  &  Ohio  Railroad  la  80  feet, 
and  64  feet  from  the  northwest  corner  of  the 
Icehonse  to  the  pier  of  the  railroad  company. 
The  tracka  of  the  Pennsylvania  Railroad  also 
[lassed  along  the  east  side  of  the  Icehonae; 
the  nearest  of  those  tracks  being  about  20 
feet  from  the  iceboase.  The  declaration  al- 
leges that  the  property  was  destroyed  by 
fire  caused  by  sparks  thrown  out  by  an  en- 
gine which  was  operated  by  the  defendants 
on  a  railroad  In  dose  proximity  to  the  plaln- 
tifTs  Icehouse.  The  n^ligmce  was  diarged 
to  bare  consisted  In  the  selection  and  equip- 
ment of  the  en^ea  fcmlshed  and  by  the 
lack  of  ordinary  care  In  the  operation  of  the 
englnea  by  the  defendants  empl(^6B. 

Tlie  first  question  presented  by  the  rec- 
ord arises  npon  the  first,  second,  third, 
fonrtta,  fifth,  and  rixth  exceptions,  and  re- 
lates to  the  admission  ot  testlmmiy  of  various 
witnesses  to  the  effect  they  had  seen  the 
dinkey  mglnes,  when  working  near  the  de- 
fendant*' proper^,  throw  sparks  Portly  be- 
fore tbe  fire,  and  that  these  qnrks  had  set 
fire  to  combnstible  matolal  near  tbe  dinkey 
tracks.  Tbe  court,  we  tblnk,  properly  over^ 
ruled  tba  objections  to  this  testimony  and 


permitted  It  to  be  given  to  the  jury.  In  An- 
napolis ft  Elkrldge  B.  B.  Co.  v.  Gantt,  39 
Md.  lis,  and  in  Oreea  Ridge  Railroad  Co. 
V.  Brlnkman,  64  Md.  03,  20  AQ.  1024,  54  Am. 
Bep.  755,  this  character  of  testimony  was 
held  to  be  admissible  for  the  purpose  of  es- 
tablishing the  fact  from  which  the  Jury  may 
find  n^llgence  on  tbe  part  of  the  defendant 
Judge  Bartol  in  delivering  the  opinion  of  the 
court  in  Qantt's  Case,  supra,  said:  "Here 
the  evidence  was  confined  to  the  time  of  the 
occurrence,  within  a  week  of  the  tiappenlng 
of  the  fire  on  the  plaintiffs  property,  and 
pointed  directly  to  the  condition  of  the  de- 
fendant's engine  tending  to  prove  that  they 
were  not  in  suitable  repair  at  the  time  of  the 
Injury,  and  we  think  both  upon  reason  and 
authority  it  was  admissible  for  the  puritoses 
mentioned."  All  of  these  exceptions  present 
the  same  legal  question,  and  for  the  reasons 
stated  we  are  clearly  of  opinion  that  the  tes- 
timony was  properly  admitted.  But  apart 
from  the  admlBslbillty  of  the  testimony  ob- 
jected to  In  these  exceptions,  the  witness 
Lewis  Iiad  previously  testified,  without  ob- 
jection, that  on  the  morning  of  the  Are,  as  on 
previous  mornings,  he  saw  the  dinkey  en- 
gines of  the  defendants  at  work,  and  Jost  be- 
fore they  got  to  the  Ic^ouses  they  would 
open,  exhaust,  and  throw  cinders  10  or  15 
feet  high  out  of  stack,  greater  the  blast, 
more  cinders  would  fly  out  of  the  stack,  and 
hlB  testimony  was  not  subsequently  excluded. 

The  testimony  contained  In  the  eighth  ex- 
ception was  properly  rejected.  The  fact  that 
engines  on  the  Baltimore  A  Ohio  Railroad, 
while  passing  through  different  sections  of 
Harford  county,  would  throw  out  spark.**  and 
fire  sufficient  to  set  fire  to  rubbish  and  other 
Inflammable  materials,  could  throw  no  light 
upon  the  question  whether  the  fire  complain- 
ed of  here  was  caused  by  the  engines  of  the 
defendants.  It  did  not  tend  to  show  ne{^- 
gence  in  the  case  under  consideration  and 
was  In  no  way  connected  with  the  fire  in 
question.  It  was  too  remote  and  simply  tend- 
ed to  prove  that  an  engine  was  capable  of 
settli^  fire  to  property  near  Its  railroad. 

Olie  ninth,  tenlb,  eleventh,  twelfth,  thlr- 
teentb,  and  fourteenth  exceptions  were  tak- 
en to  tbe  admission  In  evidence  of  certain 
entries  made  by  one  Wall,  who  had  been  In- 
spector of  engines,  In  the  service  of  tba  Balti- 
more &  Ohio,  as  to  tbe  Inspection  of  loco- 
motives made  blm.  These  entries  were 
made  in  a  book  of  tbe  Baltimore  ft  Ohio  Rail- 
road, and  were  made  at  tbe  time  of  the  In- 
spectlm  of  the  engines.  Tho  entries  were  In 
the  handwriting  of  Wall,  who  bad  l^t  the 
service  of  tl»  road  and  was  absent  from  the 
state,  and  bis  wbereabonts  unknown.  The 
witness  Given  testified  that  th^  were  In  the 
handwriting  of  Wall  and  were  made  In  the 
regular  course  of  official  duty.  We  find  no 
error  in  the  admission  of  this  testimony.  In 
Heiskell  T.  BoUlns,  82  Md.  IS;,  88  Atl.  263, 
61  Am.  St  Rep.  456,  It  was  said:  "It  has 
long  been  held  that  entries  made  by  &  derk 
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In  the  regular  coarse  of  buelness,  be  haTlng 
no  Interest  at  the  time  In  stating  an  untmth, 
should  be  received  in  erldence  after  the 
clerk's  death  on  proof  of  his  handwriting, 
and  Bach  entries  are  equally  admissible  where 
the  witness  Is  absent  from  the  state."  Rey- 
nolds r.  Manning  &  Co.,  15  Md.  523 ;  Morris 
&  Ca  T.  Columbia  Iron  Works,  76  Md.  857, 
25  AU.  417,  17  L.  E.  A.  851. 

The  fifteenth  exception  was  taken  to  the  ac- 
tion of  the  court  in  OTernillug  a  general  ob- 
jection to  certain  witnesses  being  allowed  to 
testify  In  rebuttal.  We  do  not  deem  it  neces- 
sary to  go  into  a  recital  of  the  testimony  em- 
braced in  this  exception.  An  examination  of 
the  record  will  show  It  was  strictly  and  di- 
rectly In  rebuttal  of  the  evidence  by  the  de- 
fendants' witnesses  to  the  effect  that  a  Balti- 
more &  Ohio  Railroad  freight  train,  bound 
east,  passed  the  east  end  of  the  bridge  alraut 
the  time  of  the  fire  throwing  out  smoke  and 
cinders,  and  shortly  afterwards  the  Icehouse 
was  seen,  on  Are.  The  evidence  was  clearly 
competent  for  the  purposes  offered,  and,  be- 
ing evidence  In  rebuttal,  was  largely  in  the 
discretion  of  the  trial  court 

We  come  now  to  a  consideration  of  the 
rulings  oif  the  court  upon  the  prayers  set  out 
In  the  sixteenth  exception.  The  plaintiers 
prayer  Is  as  follows:  The  jury  are  instructed 
that  If  they  shall  find  from  the  evidence  that 
the  plalntlfTs  icehouses  with  their  contents 
were  destroyed  by  Are  communicated  from 
the  defendants  engines,  and  shall  further 
find  that  the  defendants  did  not  exercise  rea- 
sonable care  and  diligence  to  avoid  as  far  as 
practicable  injury  to  the  property  along  the 
line  of  the  road  upon  which  their  engines 
were  operated  by  having  their  said  engines 
properly  constructed  and  In  good  condition, 
then  their  verdict  must  be  for  the  plalntltC. 
This  prayer  as  applicable  to  the  facts  of  this 
case  is  entirely  free  from  objection  and  was 
properly  granted  by  the  court.  There  is  testi- 
mony in  the  record  tending  to  establish  every 
hypothesis  of  the  prayer,  and  the  special  ex- 
ception that  there  was  no  evidence  that  the 
defendants*  engines  were  not  properly  con- 
structed was  rightly  overruled.  There  was 
evidence  that  the  dinkey  engines  had  no 
spark  arresters  In  them  at  tbe  time  of  the 
fire,  that  they  had  been  taken  out,  and  none 
of  tbem  had  netting  In  their  smoke  box. 
There  was  also  evidence  to  the  effect  that  the 
Tyrone,  one  of  the  engines,  stopped  in  front 
of  the  Icehouse  before  the  fire,  and  that  It  bad 
no  spark  arrester  In  It.  In  Ryan  &  McDon- 
ald V.  Gross,  68  Md.  380,  12  Atl.  115,  16  Atl. 
302,  the  court,  held  it  was  tbe  duty  of  the 
defendants  to  see  that  the  spark  arrester  was 
In  proper  repair,  and.  If  it  was  not  in  proper 
repair,  in  consequence  of  which  sparks  es- 
caped from  the  engine  and  set  fire  to  mbblsh 
along  the  road,  and  spread  thence  to  the 
plalntlfTs  land,  these  facts  were  sufficient  to 
Justify  the  Jury  In  finding  negligence  on  the 


part  of  tbe  defendants,  and  that  the  destroc- 
tioD  of  tbe  plalntlfTa  property  was  the  direct 
and  natural  consequence  of  such  negligence. 
But  apart  from  this,  the  jury  were  instruct- 
ed, by  the  defendants*  ninth  prayer,  that,  to 
entitle  the  plaintiff  to  recover  in  this  case. 
It  must  prove  by  a  preponderance  of  testi- 
mony two  facts,  first,  that  the  locomotives  of 
tbe  defendants  emitted  the  8parl»  that  set 
fire  to  the  Icehouses  of  the  plaintiff,  and.  sec- 
ond, that  the  defendants  were  guilty  of  negli- 
gence in  the  management  of  the  engine  that 
emitted  the  sparks  that  set  fire  to  tbe  ice- 
houses of  the  plaintiff,  and  If  the  testimony 
in  this  case  should  be  such  as  to  leave  the 
minds  of  tbe  jury  In  a  state  of  equipoise  as  to 
either  of  the  facts,  their  verdict  must  be  for 
the  defendants.  And  by  the  defendants* 
eighth  prayer  the  jury  were  further  told  that 
If  from  the  evidence  it  Is  equally  probable 
that  the  fire  originated  from  any  cause,  other 
than  the  defendants'  engines,  the  defendants 
are  not  liable  in  this  action,  and  their  ver- 
dict must  be  for  the  defendants ;  that  tbe  de- 
fendants cannot  be  made  liable  In  this  action 
on  a  mere  probability  that  tbe  fixe  was  caus- 
ed by  their  engines,  but  only  on  tbe  preponder- 
ance of  proof  that  It  was  so  caused,  and  then 
only  upon  proof  of  negligence  on  Uie  part  of 
the  defendants. 

The  theory  of  the  defendants  case,  we 
think,  was  fully  submitted  in  their  granted 
prayers,  and  they  obtained  all  the  law  they 
were  entitled  to.  The  defendants'  first,  sec- 
ond, third,  fourth,  fifth,  sixth,  and  eleventii 
prayers  were  properly  refused.  The  first, 
second,  third,  and  fourth  prayers  were  de- 
murrers to  tbe  evidence  and  could  not,  under 
the  facts  of  the^se,  have  been  granted.  Tbe 
fifth  and  sixth  prayers  submitted  tbe  same 
propositions  covered  by  tbe  defendants' 
eighth  and  ninth  prayers,  and  were  properly 
refused.  Tbe  eleventh  prayer  was  manifestly 
erroneous.  It  asserted  a  proposition  not 
bearing  upon  the  case,  and  Its  rejection 
could  not  have  injured  tbe  defendants. 

Finding  no  error  In  tbe  rulings  of  the  court, 
and  as  tbe  case  was  one  to  be  submitted  to 
the  jury  upon  the  facts,  the  Jndgmeat  will 
be  affirmed. 

Judgment  afflnned*  'nitb  cxmtB, 


GENERAL  AOCIDENT,  FIRB  ft  LtFE 
A8SUR.  GO.  T.  HOMELY. 

(Oonrt  of  Appeals  of  Maryland.   Dec.  9,  190S.) 

1.  Tbial  f8  139*)— JtJBi  QussTion— Wkiqht 

OF  EVinEXCE. 

The  weight  of  tbe  evidence  is  flor  the  Jury. 
[Ed.  Note.— For  other  casos,  sea  Trial.  Cent. 
Dig.  i  332:  Dee  Dig.  1 139.*] 

2.  INSITEABCB  669*)— ACHONO  — iKffTBUC- 

Tions— Cause  or  Death. 

Id  an  action  on  an  insurance  policy  for 
death  by  accidental  injury,  an  Instroction  that 
if  insured  was  hijured  by  being  atradt  a  bale 
of  hay,  and  on  the  next  day  there  was  a  welt 
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on  bis  back,  and  an  examination  on  tbe  fonrtb 
iRj  tbereafter  showed  a  tension  of  tbe  muscles 
of  tbe  back,  and  tbrea  days  tbereafter  insured 
died  of  acute  nephritis  caused  by'  the  accident, 
and  was  free  from  all  disease  until  bis  death  ex- 
cept that  caused  by  tbe  accident,  plaintiff  could 
ncpver,  wliile  not  affirmatively  requiring  a  find- 
ing that  his  death  was  cawed  by  the  accident 
independent  of  all  other  canseB,  did  so  in  effect. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  T>lg.  I  669.»1 

8.  DZATR   (I   17*)  —  DiSCASI  —  Pboziicatb 
CAtTW. 

Where  death  rcsalts  from  a  dlse^  caused 
directly  by  an  accident,  the  accident  is  the 
proximate  cause  of  the  death,  which  is  regarded 
as  having  resulted  from  tbe  accident  independ- 
ently of  all  other  causes. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent. 
Dig.  I  19;  Dec  Dig.  f  17.»] 

4.  iNsnuncE  (i  668*)  —  AcriOHS  —  Qukbtion 
FOB  -TuBY— Cause  op  Death. 

In  an  action  on  an  insurance  policy  tor 
death  by  accidental  injury,  where  it  was  undis> 
pnted  that  insured  was  stmck  by  a  bale  of  hay, 
and  was  thereafter  UI,  whether  the  accident  was 
the  proximate  cause  of  his  lllneei  and  sabse- 
quent  death  held  tat  the  jury  under  the  medical 
testimony. 

_[Ed.  Note.— For  otliar  cuea,  Bee  Innmiioe, 
Dec  Dig.  1 668.»J 

5.  IirsuAANOi  (I  669*)— AcnoHs  — iRsrmno- 
noNs— Appi:.icA6Ti.nT  to  Issues. 

Where  the  policy  sued  on,  in  addition  to 
stipulating  for  a  certain  amount  in  case  of 
death  from  purely  accidental  causes,  also  pro- 
vided for  payment  of  one-flfth  of  that  sum  If 
the  fnjnry.  &tal  or  otherwise,  was  due  wholly 
or  in  part  to  disease  or  bodily  Infirmity,  in- 
structions which  barred  any  recovery  at  all  un- 
less death  -was  due  wholly  to  accidental  causes 
were  properly  refused. 

^[Ed^NobB.g^«  other  cases,  see  Insurance, 

Appeal  from  Supwlor  Court  of  Baltimore 
City;  TfaoB.  Ireland  Elliott,  Judge. 

Action  by  Harriet  Homely  against  the 
General  Accident,  Fire  &  Life  Assurance 
Company.  From  a  Jtidgment  for  plaintltt. 
defendant  appealed.  Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRISGOB, 
8CHMUGKER,  BtTRKi;  THOMAS,  and 
WORTHINGTON,  JJ. 

Cbarles  W.  Main,  for  appdlant  Jefferson 
D.  Norrls,  for  appellee. 

SCHMtJCKGR,  J.  Tbe  appellee  sued  tbe 
appellant  company  In  assumpsit  In  tbe  su- 
perior court  of  Baltimore  city  upon  a  policy 
of  Insnrance  issued  by  It  upon  tbe  life  of 
ber  son,  George  H.  Gardiner.  The  verdict 
and  Judgment  below  were  In  her  favor  for 
tbe  fall  amount  of  tbe  policy,  and  the  com- 
pany took  tbe  present  appeal. 

Tbe  policy  sued  on  Is  of  the  now  familiar 
dass  wbich  fnmisb  Indemnity  to  a  desig- 
nated beneficiary  for  loes  accruing  from  ac- 
cidental and  external  Injuries,  fatal  or  other- 
wise, to  the  assured.  Tbe  ezpreBsloiu  em- 
ployed In  the  earlier  part  of  the  policy  limit 
the  IlabUl^  of  the  company  to  losses  result- 
ing from  external  acidental  agencies  "inde- 
pendCTtly  of  all  other  causes,"  but  in  a 


*ror  otkv 


later  clause  of  the  document  a  modified  lia- 
bility Is  distinctly  assumed  for  loss  from 
"Injury  fatal  or  otherwise  or  disability  due 
wholly  or  In  part,  directly  or  Indirectly,  to 
disease  or  bodily  Infirmity."  The  portion  of 
tbe  policy  providing  for  that  modified  re- 
sponsibility of  the  company  Is  known  as 
clause  "h,"  and  Is  In  the  following  language: 
'In  erent  of  Injnry  or  loss,  fatal  or  others 
wise,  of  which  there  shall  be  no  external  or 
risible  mark  on  the  body,  or  Injury,  fatal 
or  otherwise,  or  disability  due  wholly  or  In 
part  directly  or  Indirectly  to  disease  or  bodi- 
ly Infirmity,  •  •  *  then  and  in  all  such 
cases  referred  to  In  this  paragraph  the  limit 
of  tbe  company's  liability  shall  be  one-flfth 
of  the  amount  which  would  otherwise  be 
payable  under  this  policy  anjrtblng  herein 
to  the  contrary  notwithstanding."  Hie  dee> 
laratlon  In  the  case  before  na  only  avers  an 
Insurance  against  death  resultliv  directly 
and  Independently  of  all  other  causes  fn»n 
bodily  Injuries  effected  through  external, 
violent,  and  accidental  means,  but  declares 
upon  the  policy  designating  it  by  Its  number 
and  date. 

There  is  but  one  bill  of  exc^ons  in  tbe 
record,  and  that  Is  to  the  courts  action  <m 
the  prayers.  The  plaintiff  offered  but  one 
prayer,  wUcli  tbe  court  granted.  It  asked 
the  court  to  Instruct  flie  Jury  "that  if  they 
shall  find  from  tbe  evidence  that  on  October 
20,  1906,  George  H.  Gardiner  was  Insured  in 
the  defendant  company  against  death  by  ac- 
cident, and  that  upon  that  date  tbe  said 
George  H.  Gardiner  sustained  an  injury  . 
through  being  struck  by  a  bale  of  hay  upon 
the  back  or  side,  and  that  upon  the  day  fol- 
lowing said  accident  there  was  a  welt  upon 
his  back,  and  that  on  the  fourth  day  after 
the  accident  an  examination  of  the  said 
Gardiner  by  two  practicing  physicians  dis- 
closed a  tremor,  tension,  and  sensitiveness  of 
the  muscles  of  the  back,  and  tliat  on  the 
27th  day  of  October,  1906,  the  said  George  H. 
Gardiner  died  of  acute  nephritis,  catised  by 
the  said  accident,  and.  If  tbey  shall  further 
find  that  said  Gardiner  was  at  the  time  of 
said  accident  and  until  his  death  free  ftom 
disease,  except  acute  nephritis,  caused  by  the 
accident,  and  that  from  and  after  the  said 
accident  he  was  unable  to  perform  his  duties, 
then  their  verdict  may  be  for  tbe  plaintiff." 
The  court  rejected  the  defendant's  first  and 
third  prayem.  and  granted  Its  second  prayer 
as  modified  and  Its  fourth  prayer  as  origi- 
nally offered.  The  first  of  these  prayers 
asked  the  court  to  take  the  case  from  the 
Jury  for  want  of  legally  sufBclent  evidence 
to  entitle  the  plaintiff  to  recover.  The  sec- 
ond placed  upon  tbe  plaintiff  the  burden  of 
proof  that  tbe  death  of  the  Insured  was 
caused  by  external,  violent,  and  accidental 
means,  and  concluded  with  tbe  words:  "And, 
If  those  injuries  alone  did  not  occasion  his 
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dMtb,  tben  tfae  verdict  must  be  for  the  de* 
feudast"  The  court  struck  out  the  con- 
cluding words,  and  granted  the  prayer  as 
thus  modified.  The  third  prayer  declared 
that  If  the  Jury  found  from  the  evidence  that 
■t  the  time  of  the  accident  the  Insured  was 
suffering  from  a  pre-existing  disease,  In  the 
absence  of  which  the  accident  would  not 
hare  caused  his  death,  and  that  he  died  be- 
cause the  accident  aggravated  the  disease  or 
the  disease  aggravated  the  effects  of  the 
accident,  then  their  verdict  must  be  for  the 
defendant  There  Is  evidence  in  the  record 
tending  to  show  the  following  state  of  facts: 
The  assured  was  an  unmarried  colored  man 
about  40  years  of  age,  who  had  been  employ- 
ed for  more  than  6  years  prior  to  his  death 
at  the  Warwick  stables  In  Baltimore  d^. 
He  was  a  person  of  unusual  strength,  In  ai>- 
parently  good  health,  and  was  uniformly  In- 
dustrious and  attentive  to  his  duties.  He 
took  an  occasional  drink  of  liquor,  but  was 
not  Intemperate  In  bis  habtts.  On  Saturday 
afternoon,  October  20,  1906,  when  he  was  at 
work  on  the  ground  floor  of  the  stable,  a 
bale  of  hay  was  thrown  down  the  hatchway 
from  an  upper  story  of  the  building,  and 
struck  the  ground  nearby  him,  and  then,  re- 
boutidlng,  struck  blm  on  the  back,  and 
knocked  him  down.  He  was  picked  up  by 
hit  fellow  workman  and  complained  of  pain 
lu  hla  back  where  the  hay  struck  him.  He 
showed  his  back  to  one  of  them,  Harrison 
Itayilen,  who  testtfled  that  he  saw  a  bruise 
lli«rf,  ftnd  rubbed  It  with  liniment.  Gardi- 
ner remained  at  the  stable  the  remainder  of 
the  afternoon,  and  wanted  to  go  on  with  his 
work,  but  his  comrades  would  not  permit 
him  to  do  so.  After  going  home  on  Saturday 
evening,  he  never  returned  to  the  stable, 
but,  after  suffering  for  some  days  from  acute 
nephritis  accompanied  by  violent  convulsions, 
died  on  October  27th.  Dr.  B.  B.  Iglehart,  a 
physician  and  snrgeon  of  19  years*  practice 
and  an  Inatntctor  of  surgery  in  the  Johna 
Hopkins  Medical  Ekdiool,  testified  that  he,  In 
company  with  Dr.  Frank  Smith,  examined 
Gardiner  after  bis  accident,  and  that  he  gave 
evl^nce  of  having  received  an  Injury.  The 
doctor  said,  In  that  ctmnectlon:  "I  found  a 
definite  muscle  spasm  on  the  right  of  bis 
back  and  some  tenderness  on  pressure  over 
his  back  on  the  left  side.**  That  to  hU  mind 
the  man's  condition  was  entirely  consistent 
with  having  been  stnuk  by  a  bale  of  hay. 
A  hypothetical  question  was  then  put  to  the 
doctor  stating  the  circumstances  of  Gardi- 
ner's accident,  subsequent  Illness  and  death, 
and  asking  him  to  state  with  those  facts 
before  him,  taken  in  conjunction  with  the 
facts  discovered  by  him  In  his  examination, 
what  in  his  opinion  caused  the  man's  death. 
He  replied:  "I  don't  see  how  the  accident 
can  be  ruled  out  as  the  factor  of  his  death. 
I  don't  see  bow  the  accident  could  be  ruled 
out."  In  response  to  furtber  questions,  he 
said  that  a  blow  over  the  kidneys  would  i 


cause  acute  nephritis  with  uraemlc  poison- 
ing, which  frequently  produces  death.  Being 
asked  on  cross-examinallon  whether  he  con- 
sidered Gardiner's  Injury  as  the  sole  cause 
of  his  death,  he  replied:  "I  should  have  to 
give  a  certificate  to  that  effect  If  I  signed 
his  death  certificate,  seeing  him  only  once 
as  I  did.  That  Is  ail  I  can  say.  I  should 
have  been  compelled  to  fill  out  his  certificate 
that  the  man  died  of  traumatic  nephritis, 
the  result  of  a  blow,  as  I  had  seen  him  only 
once."  Dr.  Frank  Smith  fixed  the  date  of 
the  Jobit  visit  of  Dr.  Iglehart  and  hlms^  to 
Gardiner  as  October  23,  1906,  three  days 
after  the  accident  He  expressed  views  as 
to  the  nature  and  cause  of  Gardlnw's  ill- 
ness and  death  similar  to,  bnt  leas  positive 
than,  those  of  Dr.  Iglehart  The  record  con- 
tains, as  It  always  does  In  sudi  cases,  ex- 
pert medical  testimony  of  an  opposite  tenor 
Introduced  on  behalf  of  the  defendant  Sev- 
eral witnesses  also  testify  that  they  saw  the 
person  of  the  assured  after  the  accident  and 
could  see  no  bruises  or  other  evidences  of 
Injury  thereon ;  bnt  the  question  of  the 
weight  of  the  evidence  Is  one  for  the  Jury. 
We  find  no  reversible  error  In  the  action  of 
the  learned  Judge  below  vffon  the  praym. 

The  plalntifTs  prayer,  which  was  evident- 
ly Intended  to  refer  to  a  recovery  of  a  ver- 
dict for  a  death  of  the  assured  from  acci- 
dentel  causes  alone,  does  not  aiarmatlvely 
require  the  Jury  to  find  that  his  death  vras 
caused  by  the  accident  independently  of  all 
other  causes,  but  U  does  so  in  ^tbet  by  re- 
quiring them  to  find  that  he  died  of  acute 
nephritis  caused  1^  the  accident  and,  atoo, 
that  he  was  at  the  time  of  the  acddoit  and 
until  his  death  free  from  disease  except  the 
acute  nephritis  caused  by  the  accident.  It 
has  been  held  In  a  numbw  of  cases  that, 
where  the  death  Is  from  a  disease  wbldi  was 
Itself  caused  by  the  accident,  the  latter  is  to 
be  regarded  as  the  true  and  predradnant 
cause  of  the  death,  and  the  disease  aa  a 
mere  link  In  the  chain  of  causation,  and  the 
death  Is  to  be  regarded  as  haTtn^  resulted 
solely  from  the  accident  Independenfly  of 
all  other  causes.  Freonan  v.  Mercantile  Ac- 
cident Ins.  Co.,  156  Mass.  391,  30  N.  E.  1013. 
1?  L.  R.  A.  753;  Delaney  v.  Modem  Accident 
Club,  121  Iowa,  528,  07  N.  W.  91,  63  I*.  B. 
A.  603;  Fetter  v.  Fidelity  Co.,  174  Mo,  256, 
73  8.  W.  692,  61  I*  B.  A.  459,  97  Am.  St 
Bep.  560;  Horsfall  v.  Pac.  Mut  Life  In*.  Ca. 
82  Wash.  132,  72  Pac  1028.  63  U  B.  A.  425. 
98  Am.  St  Bep.  846;  Carey  v.  Preferred 
AccL  Ins.  Co.,  127  Wis.  67.  106  N.  W.  1055; 
Gent  Accl.  Ins.  Co.  v.  Rembe,  220  IlL  151, 
77  N.  R  123,  5  L.  B.  A.  (N.  S.)  933,  llO  Am. 
St  Bep.  235;  Fidelity  &  Casualty  Co.  v. 
Johnson.  72  Miss.  333.  17  South.  2.  30  L.  R. 
A.  206,  and  cases  collected  In  note  there- 
to. The  defendant's  first  prayer  waa  proper- 
ly refused.  The  uncontradicted  evidence 
showed  the  occurrence  of  the  accident  to 
Gardiner  In  the  steUe,  and  his  subseqaetit 
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illness  and  death.  The  testimony  of  Dn. 
Iglehart  and  Smith  was  certainly  legally 
sufficient  to  go  to  the  Jury  npon  the  question 
of  the  causal  connection  between  the  acci- 
dent and  the  death  under  the  authority  of 
the  cases  above  cited  by  us,  as  well  as  the 
cases  of  City  Pass.  Railway  v.  Kemp,  61  Md. 
74.  and  P.  B.  &  W.  By.  Oa  t.  Mitchell,  107 
Md.  — ,  68  Atl.  422.  Nor  was  tbere  any 
error  in  modifying  the  defendants  second 
prayer  or  in  rejecting  its  third  one,  because 
both  the  third  prayer  and  the  second  one  In 
Its  original  form  totally  disregarded  the 
operation  of  clause  "h"  of  the  policy  sued 
on,  which  made  the  company  liable  to  the 
extent  therein  stated  for  Injury,  fatal  or 
otherwise,  to  the  assured  due  wholly  or  tn 
part  to  disease  or  bodily  infirmity. 

Finding  no  error  In  the  rulings  of  the 
court  below,  we  will  affirm  the  Judgment  ap- 
pealed from. 

Judgment  afBrmed,  with  costi. 


STINSON  T.  ELLICOTT  CITY  &  CLARKS- 
VILLB  00. 

(Gonrt  of  Appeals  of  Maryland.   Dee.  4,  1908.) 

1.  Afpeax.  AiiD  Bbsob  ({  202*)— Decisions 
Rbviewabue  —  Natubk  ow  Decision  — Oh 
Deuubbeb. 

An  appeal  lies  from  an  order  OTemiling  a 
demarrer  to  a  bill. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  688-698;  Dec.  Dig.  I 
102l«] 

2.  APPEAI,  and  SkBOB  (f  869*>-PBOCEBDinOB 

FOB  Tbarsrb  or  OATn>— Patibht  ov  Fees 
OB  Costs. 

The  right  of  appeal  from  aa  order  orerrul- 
iog  a  demarrer  to  a  bill  does  not  depend  opon 
the  paTment  of  the  $10  and  costs  which  Code 
Pab.  Gen.  Laws  1004,  art.  16.  I  154,  reqnlres 
to  be  paid  by  a  party  whose  demarrer  Is  orer^ 
ruled,  and  nonpayment  thersof  Is  not  gronnd  for 
dismusiiv  the  appeaL 

rEd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  1 1998;  Dee.  Dig.  |  360.*1 

3.  IwjTmciiON  (I  118»)  — AcmoNS  fob  In- 
jimcnoHB— Pleading— Bill. 

The  general  rale  that  a  UU  In  equity  mnst 
contain  a  clear  statement  of  the  facta  upon 
which  plalntlS  relies  for  relief  is  applied  rig- 
orously to  a  bill  for  an  Injanctlon. 

[Ed.  Note.— For  other  caaes,  see  Injunction, 
Cent.  Dig.  K  223-242 ;  Dec  Dig.  S  11&*) 

4.  iKJTJKmoN  (1 118*)— Actions  fob  Intohc- 
TioiTB— Plkadiho— Bill. 

It  a  tnmplke  company's  right  of  war, 
mnght  to  be  protected  by  an  Injunction,  la 
claimed  by  the  plaintiff  under  a  deed  or  other 
vritinp  from  a  third  person,  the  deed,  or  a  copy 
of  it.  sboald  be  filed  with  the  bill,  or  safficient 
leasoa  for  its  nonpzoduction  gfTen,  and  a  bill 
which  ia  defeetlTe  m  tiiis  respect  Is  demnrtable. 

[Ed.  Note.— For  otter  cases,  see  Injunction. 
Cent.  Dig.  I  242;  Dee.  Dig.  |  118.*] 

B.  iKjrmcTiow  f|  118*)  — Actions  fob  In- 
jun ctioms— Pleading— Bill. 

If  a  tnmplke  cc»apany*B  right  of  way, 
■onrht  to  be  protected  by  an  Injunctltm,  Is  not 
clamied  under  a  deed  or  other  writing,  the 
plaintifTs  bill  should  state  how  It  acqnlred  its 


ri^ts,  and  what  th^  were;  and.  If  the  plain- 
tiff's rights  as  against  ttie  def^dant,  and  the 
width  of  its  right  of  way,  are  left  In  doubt  by 
the  bill,  it  is  demurrable. 

[EA.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  U  223-242 ;  Dec.  Dig.  {  11&*] 

6.  Injunction  ({  118*)- Actions  fob 
jtTNCTiONs— Pleading— Bnx. 

A  party's  right  to  an  injunction  oaght  not 
to  be  left  in  doabt  by  the  Wl,  and  the  defend- 
ant ought  not  to  be  rsqulred  to  guess  what 
plalntIS  relies  on. 

[Ed.  Note.^For  other  cases,  see  Injanctlon, 
Cent.  Dig.  SI  223-242;  DecTDlg.  i  118.*] 

7.  Eqctit  (fi  223*) — Pleading  —  Deuubbeb  — 
Qbnebal  Deuubbeb. 

Where  plaintiff's  right  to  an  Injunction  Is 
left  in  doubt  by  the  bill,  and  no  other  relief 
could  be  granted,  tf  sach  defect  did  not  exist,  a 
demurrer  to  the  bill  should  be  soBtained,  though 
it  also  contains  a  prayer  for  general  relief. 

SSd.  Note.— For  other  eases,  see  Equity,  Dea 
.I228.*] 

Appeal  tnm  Circuit  Court,  Howard  Coun- 
ty; Wm.  Henry  Forsythe,  Jr.,  Judge. 

Action  by  the  Snilcott  City  &  Oiarlcsvilie 
Company  against  William  H.  Stlnson.  From 
an  order  orerrnllng  a  demnrrw  to  the  bill, 
defendant  ai^>eal8.  Reversed. 

Argued  before  BOTD,  C.J.,  and  BRIS- 
COE. PEAROB,  SCHBfnCKBR,  BtJRSB, 
WORTHINGTON,  and  THOMAS,  JJ. 

Edward  M.  Hammond,  for  appellant  J»> 
aeph  L.  Donoran,  for  appelleeu 

BOYD,  C.  J.  This  is  an  a[^)eal  from  an 
order  oTerroling  a  demurrer  to  a  bill  of 
complaint,  filed  by  the  appellee  against  the 
appellant  The  bill  alleges  that  the  plalntlfT 
under  Its  charter  coastmcted  a  turnpike  road 
leading  from  Elllcott  City  to  ClarksrUle,  in 
Howard  county,  "and  that  by  Tlrtue  of  a 
grant  from  the  late  John  R.  Clarke,  who  was 
then  the  owner  of  the  property  hereinafter 
referred  to,  and  which  is  now  owned  by 
William  H.  Btlnson,  as  hereinafter  referred 
to,  your  complainant  was  granted  the  right 
to  go  upon  the  property  and  buUd  through 
and  upon  said  property  the  pike  hereinbefore 
referred  to,  and  that  they  have  exercised  the 
said  right  and  privilege  for  the  past  SO  years 
or  more."  It  then  alleges  that,  while  the  road- 
way was  in  peaceful  possession  of  the  com- 
plainant, and  It  was  enjoying  the  privll^es 
granted  by  Its  charter  "end  by  the  grant 
from  the  said  John  R,  Clarke,"  the  de- 
fendant, who  owned  and  resided  up<Hi  the 
farm,  binding  upon  said  turnpike,  without 
the  consent  of  the  plalntifir,  and  against  Its 
protest,  with  his  servants  and  enploy^  en- 
tered upon  the  turnpike  and  dug  a  large 
number  of  boles  In  it.  placed  posts  In  said 
holes  from  four  to  five  feet  In  height,  and 
built  a  fence  commonly  called  a  "post  and 
rail  fence,"  and  Is  about  to  build  more  fence 
of  a  like  character  upon  the  plk&  It  fur- 
ther charges  that  the  fence  will  greatly  less- 
en the  width  of  the  pike,  will  endanger  lives 
and  property  of  persons  having  occasion  to 
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use  It,  will  prerent  the  cleaning  of  the  drains 
and  ditdiee  in  connection  with  the  pike,  and 
will  subject  the  complainant  to  great  loss 
aBd  Injury.  It  also  charges  that  the  fence  is 
BO  constructed  that  the  Citizens'  Telephone 
Company  has  been  compelled  to  place  Its 
poles  outside  of  the  fence  and  In  the  road- 
way, which  greatly  adds  to  the  danger  of  all 
persons  using  the  pike,  but  it  does  not  state 
how  that  company  acquired  the  right  to  so 
place  Its  poles.  The  bill  prays  for  a  writ 
of  injunction,  enjoining  and  prohibiting  the 
defendant  from  digging  holes  in  and  upon 
the  pike,  and  planting  posts  therein,  from 
constructing  the  fence,  and  commanding  btm 
to  remove  the  fencing  already  constructed  by 
him  on  the  pike.  There  Is  also  a  prayer  for 
general  relief.  A  copy  of  the  charter  of  the 
plaintiff  was  filed  with  the  bill,  but  no  deed 
or  other  exhibit  A  motion  to  dismiss  the 
appeal  was  made  on  the  ground  that  the  ap- 
pellant bad  not  paid  the  flO  and  costs  refer- 
red to  in  section  154,  art.  16,  Code  Pub.  Oen. 
Laws  1004.  That  section  provides  that  the 
party  whose  demurrer  is  overruled  or  with- 
drawn without  leave  of  court,  "sball  pay  to 
the  opposite  party  the  sum  of  ten  dollars, 
and  the  costs  thereof,  and  be  in  contempt 
until  the  said  sum  of  money  and  coats  are 
fully  paid,  unless  the  court  shall  otherwise 
specifically  order."  The  appellee  relied  on 
Gilbert  v.  Arnold,  80  Md.  29,  to  sustain  its 
motion.  In  that  case  the  court  bad  an- 
nounced Its  determination  to  overrule  a  de- 
murrer which  bad  been  filed,  and  to  grant  an 
Injunction  prayed  for,  and  had  prepared  an 
order  to  that  eCTect,  which  was  not  filed  at 
the  time  "at  the  request  of,  and  in  courtesy 
to,  the  Bollcltors  for  the  defendants,"  who 
desired  time  to  examine  Into  their  right  to 
withdraw  the  demurrer  and  file  their  answer, 
after  the  opinion  bad  been  announced  and 
the  order  signed.  They  then,  without  leave  of 
the  court,  filed  an  order  with  the  clerk  with- 
drawing the  demurrer,  and  filed  their  answer, 
On  the  same  day  the  order  of  the  court  over- 
ruling the  demurrer  and  granting  the  injunc- 
tion was  placed  on  file.  This  court  held  that, 
as  the  defendants  were  in  contempt  for  the 
nonpayment  of  tbe  fine  and  costs,  they  had 
no  right  to  file  their  answer,  and  the  court 
below  was  Justified  in  acting  upon  the  bill 
and  exhibits  without  considering  tbe  answer ; 
but,  as  it  appeared  that  tbe  fine  and  costs 
were  paid  before  the  appeal  was  taken,  tbe 
answer  would  be  considered  "In  so  far  as  to 
entitle  tbe  defendants  to  the  right  of  appeal 
from  tbe  order  granting  the  writ  of  Injunc- 
tion." That  had  reference  to  the  statute, 
now  section  27,  art  S.  Code  Pub.  Oen.  Laws 
1004,  which  required  the  answer  of  the  party 
appealing  from  an  order  granting  an  Injunc- 
tion to  be  first  filed.  It  Is  manifest  that  that 
decision  does  not  sustain  tbe  motion  to  dis- 
miss this  appeal.  Tbe  question  involved  was 
tbe  right  to  file  an  answer,  without  leave  of 
the  court  after  withdrawing  a  demurrer 
without  first  obtaining  leave  to  do  sa  Such 


action  of  tbe  defendants  put  them  In  con- 
tem[rt  by  the  terms  of  the  statute,  and  tbey 
had  no  right  to  file  their  answer  without  ob- 
taining leave  of  tbe  court — at  least  until 
they  purged  themselves  of  tbe  contempt  by 
paying  the  flO  and  costs.  No  such  qnestim 
could  have  arisen  in  this  case,  as  the  court 
below  expressly  granted  leave  for  the  def»id- 
ant  to  file  an  answer ;  and,  unless  It  was  sat- 
isfied that  the  demurrer  was  Intmded  for 
vexation  and  delay,  the  court  was  directed 
by  section  153,  art  16,  to  require  the  de- 
fendant to  file  an  answer.  But  beyond  all 
that  the  very  question  Involved  in  this  ap- 
peal Is  whether  the  court  below  rightfully 
overruled  the  demurrer — ^the  result  of  whlcb 
action,  if  sustained,  not  only  required  the 
defendant  to  answer,  but  subjected  It  to 
the  payment  of  the  fine  and  costs.  That  a 
defendant  may  appeal  from  an  order  over- 
rullnt;  a  demurrer  to  a  bill  of  complaint  Is 
settled  by  Chappell  v.  Punk,  57  Md.  465,  Hy- 
attsville  v.  Smith,  105  Md.  821.  66  AU.  44, 
and  other  cases  in  this  state,  and  It  has  nev- 
er been  thought  necessary  for  this  court  to 
inquire  whether  tbe  flO  and  costs  wa«  paid 
before  entertaining  the  appeal,  which  would 
be  proper.  If  not  necessary.  If  the  right  of 
appeal  depended  upon  the  payment  of  them. 
Such  a  rule  would  require  a  defendant  to 
do,  In  part,  what  he  Is  asking  this  court  to 
determine  whether  the  court  below  rightfully 
required  him  to  do.  Tbe  motion  to  dismiss 
seems  to  assume  that  If  a  bond  bad  been 
given  to  stay  the  operation  of  the  order,  the 
motion  could  not  have  prevailed,  as  It  alleges 
that  no  such  bond  had  been  given,  but  a  bond 
is  only  given  to  stay  the  operation  of  an 
order  or  decree,  and  the  question  whether 
tbe  $10  and  costs  can  be  collected  pending 
this  appeal  Is  not  Involved  in  this  case,  but 
merely  whether  the  appeal  will  lie.  As  we 
have  no  doubt  as  to  tbe  latter,  the  motion 
to  dismiss  the  appeal  will  be  overruled,  with- 
out relying  on  the  fact  that  there  Is  nothing 
In  this  record  to  show  that  the  fine  and  costs 
have  net  been  paid. 

Without  deeming  It  necessary  to  eata 
Into  a  discussion  of  the  question  as  to  how  a 
right  of  way  can  be  acquired  by  such  a  cor- 
poration as  the  appellee,  or  whether  a  grant 
must  be  In  writing  and  aecuted  as  provided 
by  article  21.  Code  Pub.  Oen.  Laws  1904,  as 
the  appellant  has  done  in  his  brief.  It  would 
seem  to  be  clear  that  we  must  either  construe 
tbe  langu^  of  tbe  bill  to  mean  that  tbe 
grant  was  acquired  by  deed  or  some  instru- 
ment In  writli^,  or  we  must  hold  that  the 
bill  failed  to  Inform  the  court  how  It  was 
acquired.  It  certainly  does  not  give  any  def- 
inite information  as  to  what  was  acquired, 
for  it  might  be,  so  far  as  the  bill  discloses, 
either  a  narrow  or  a  wide  strip  of  land,  and 
In  either  event  some  part  of  the  land  that 
was  not  in  fact  acquired.  As  is  said  In  Mil- 
ler's Eq.  Proc.  687,  "The  gowral  role  that 
every  bill  In  equity  .must  contain  a  clear 
statement  of  the  facts  upon  wbldi  the  plain- 
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tiff  relies  for  relief  Is  applied  with  mnch  rig- 
(V  to  a  bill  for  as  Injunction,"  and  It  was 
impossible  for  the  defendant  to  ascertain 
from  tbis  bill  wbat  the  plaintiff's  rights  to 
tbe  property  were,  or  wore  claimed  to  be. 
If  we  assume  that  It  meant  to  all^  that  the 
plaintiff  claimed  under  a  deed  or  other  writ- 
ing from  Jolm  B.  Clarke,  tben  a  copy,  or  tbe 
original,  should  have  been  filed,  or  some  suf- 
flclGDt  reason  for  Its  n<xiprodnction  given. 
Hankey  T.  Abrahams,  28  Md.  688,  Miller  t. 
Balto.  Co.  Marble  Company,  62  Md.  812; 
BalUmore  t.  Coates.  86  Md  6S1,  S7  Atl.  18. 
That  sacb  omission  Is  ground  for  demurrer  is 
decided  In  Miller  r.  Marble  Co.,  supra,  where 
it  is  said  that  the  defect  is  -not  waived  by 
the  demurrer,  for  it  "admits  only  the  truth 
of  tbe  facts  stated  In  tbe  bill,  so  far  as  they 
are  relevant  and  wen  pleaded"  If,  on  tbe 
otlier  hand  the  plaintiff  don  not  rely  on  a 
deed  or  a  omtract  In  writing,  the  bill  sbonld 
state  how  it  did  acquire  the  rights  sought 
to  be  protected  and  what  they  were;  fbr, 
even  if  it  be  true  that  the  plaintiff  bad  ac- 
quired a  right  of  way  otw  this  land  from 
Clarke,  there  may  still  be  some  question 
whether  it  so  acquired  It  as  to  be  binding  on 
the  defendant,  or  wtteUier  it  acquired  such 
a  width  as  to  autitaortse  a  court  of  equity 
to  snmt  an  injunction  against  the  defendant 
from  cODStmctlxig  the  fence  c(»nplalned  of  or 
compdllsg  him  to  remove  that  already  con- 
structed Whea  a  party  seeks  the  aid  of 
a  court,  by  a  writ  of  injunction,  his  right 
to  It  ought  not  to  be  left  In  doubt  by  the 
allegatlwis  tbe  b£U,  and  the  d^endant 
engbt  not  to  be  required  to  guess  wlut  the 
plaintiff  does  rely  on.  The  bill  should  be 
more  spedflc  on  that  important  subject  than 
this  one  Is. 

As  under  tbe  allegations  of  the  bill  no  re- 
lief could  be  granted  other  tbsn  that  of  an 
Injunction,  If  the  dtfect  above  pointed  out 
did  not  exist,  the  prayer  for  general  relief 
can  tw  of  no  avail,  and  for  the  reasons  we 
hare  given  the  demurrer  ought  to  have  been 
soBtained  We  wilt  remand  the  case  so  that 
the  lower  court  can  grant  leave  to  amend 
tbe  bill,  if  deelred  by  tbe  plaintiff. 

Order  reversed  and  cause  remanded;  the 
appellee  to  pay  tbe  oosta,  above  and  below. 


FRALINGEB  v.  COOKE. 

(Conrt  of  Appeals  of  Maryland.   Nov.  20, 1008.) 

1.  MUITICIPAI,  CoBFoaATXons  (I  667»)  — 
8TBEirrs--CHAiioii«a  to  Allet— ConTRAors 
— -BzoHTB  or  Crrr. 

Where  an  agreement  was  mada  by  property 
owners  on  a  street  to  close  the  street  and  make 
it  into  an  alley,  and  in  parBuance  of  that  agree- 
MfMit  the  recommendatiMJ  was  placed  before  the 
rity  council  and  acted  on  and  tbe  alley  con- 
tit  nicted.  tbe  city  had  the  same  power  over  the 
allpy  as  auy  other  alley  In  the  city,  and  conld 


S2» 

grant  minor  prlvllfsea,  such  aa  the  sieetion  in 
tbe  alley  of  bay  windowa,  etc. 

[Kd.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Cent  Dig.  I  144S;  Dee.  Dig.  i 

2.  BfumoiPAL  OoBFOBA-nons  (fi  667*)  —  Bit- 

CBOACHICCNTS  OH  AlXET— STATUTES. 

Baltimore  City  Charter  (Laws  1898,  p. 
241,  c.  1^  as  amended  by  Laws  1900,  p.  117, 
c.  10^,  authorising  the  erection  of  encroach- 
ments on  an  all^  on  notice  being  given  to  the 
adjolniog  property  owners  of  the  Sling  of  the 
application  therefor.  Is  oot  merely  directory  aa 
to  notice;  and,  where  notice  is  not  given,  tbe 
appearance  of  a  property  owner  by  attorney, 
after  tlie  application  nas  been  acted  upon,  ie  not 
equivalent  to  notice  previously  given. 

[Eld.  Note—For  other  cases,  see  Manlclpal 
CorporatioDB,  Cent  Dig.  |  1443 1  Dec.  Dig.  f 
667."] 

8.  Municipal  Cobpobations  ({  667*)  —  Bn- 

OBOAOHVENTS  Oil  ALLET— APPLICATIOK— NO- 

TiCB— "Adjoihinq  Pbopebtt  Ownebs.** 
Baltimore  City  Charter  (Laws  1888,  p. 
241.  c.  123,  as  amended  by  Laws  1900,  j>.  117, 
c  109),  provides  that  the  board  ot  estimates 
may  grant  uiioor  privilegea,  such  as  the  erec- 
tion on  alleys  of  bay  windows,  steps,  etc,  on 
the  service  of  a  copy  of  the  application  therefor 
on  the  "ad^ining  property  owners"  before  fil- 
ing tbe  application  with  the  board.  SHd, 
that  service  need  not  be  made  on  an  omer  of 
property  on  the  opposite  side  of  tbe  alley,  atncs 
the  quoted  words  referred  to  property  owners 
on  tbe  same  side  of  tbe  alley,  whether  the  tee 
be  In  tbe  city  or  in  the  property  owners. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  144S;  Dec.  Dig.  | 
667.* 

For  other  definltioua,  see  Words  and  Phrsses, 
vol.  1.  pp.  ISO,  190.] 

4.  MURICIPAI.  COBPORATIOira  (1  671*)  —  Ai.- 
LETS  —  ENCBOACHKEIfTS  —  InJUNCTIVB  BE- 
LIEF. 

Where  enen>achm«its  are  erected  on  an  al- 
ley in  puzsnanoe  ot  lawful  permits  from  the 
city,  any  damage  or  inconvenience  resulting  to 
another  proper^  owner  ther^rom  is  damnum 
abeque  InJuna  and  gives  no  ground  for  injunc- 
tion. 

[E!d  MotevFor  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1447-1480;  Dec 
Dig.  I  671.*] 

5.  MuniCTPAL  COEPOBATIONS  (1  671*)  —  Es- 
CBOACHMEWTS  ON  ALLET  —  DAMAGES  —  IN- 
JUNCTIVE Relief. 

Where  a  property  owner  on  an  alley  with* 
oot  a  permit  from  the  city  erects  a  fence  en- 
croaching on  the  alley  from  1%  to  8  indies,  and 
the  fence  causes  no  epedal  damages,  either  ac* 
tuai  or  threatened,  to  a  cmnpiaining  property 
owner  on  tlie  alley,  injunctive  relief  will  be  de- 
nied, especially  where  it  la  shown  ttiat  com- 
plainant's fence  also  encroaches  on  the  alley. 

TGd.  Note.—For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1447-1450;  Dec. 
Dig.  §  671.*] 

6.  INJUNOTIOK  (I  18*)  — Gbouhds— TaiviAi 
Wbongb. 

A  writ  of  injunction  shonld  not  be  Issued 
for  trivial  or  nominal  wrongs. 

[Bd.  Mote. — For  ottier  cases,  see  Injunction, 
Cent  Dig.  I  18;  De&  Dig:  I  18.*] 

Appeal  from  Circuit  Court  of  BaltlmOTe 
City;  Thoa.  Ireland  Elliott,  Judge. 

Action  by  Anna  E.  Frallnger  against  Theo- 
dore Cooke  to  enjoin  encroachments  on  an 


■For  otber  caaet  m«  lams  tople  and  section  NUUBBB  In  Dec.  *  Am.  Digs.        to  date,  ft  Reporter  Indexes 
71  A.-34 


Digitized  by  Google 


5S0 


71  ATLANTIO  REPORTER. 


(Ud. 


alley.  From  an  order  dlsM^rin^  tbe  injonc- 
tlon,  complainant  appeals.  Afflnned. 

Argued  before  BOYD,  0.  J.,  and  BRIS- 
COE. PEARCE;  80HMUCKHR,  BUBKB, 
THOMAS,  WOBTHXMGTON,  and  HENRY. 
JJ. 

Allen  G.  Olrdwood  and  Henry  Duffy,  for 
appellant  Vonon  Cook,  tax  appellee. 

HENRY,  J.  The  appellant,  who  wbb  the 
plaintiff  below,  Is  the  owner  of  a  lot  abut- 
ting on  what  was  form^ly  Myers  street,  a 
public  highway  of  Baltim<»e  city,  and  the 
aK>eUee  is  the  owner  of  a  lot  abutting  on 
tbe  opposite  Bide  of  the  same  street  The 
principal  thoroughfare  In  that  section  of  the 
<Aty  Is  Fort  avenue,  which  runs  parallel  with 
Myers  street  and  only  about  SO  feet  distant 
therefrom.  Myers  street  was  formerly  about 
40  feet  wide,  but  extended  only  a  short  dis- 
tance, connecting  Covington  street  with  Jack- 
son Btreet,  and  it  was  deemed  advantageous 
to  the  property  owners  on  both  aides  there- 
of that  it  should  be  narrowed,  leaving  open 
only  a  10-foot  alleyway.  In  pursuance  of 
this  plan,  the  following  agreonent  was 
made:  "In  consideration  of  tbe  sum  of  one 
dollar  In  Itec  of  damages  and  provided  the 
bed  of  Myers  street  reverts  to  me,  I  hereby 
agree  to  grant  and  assign  to  tbe  signers  of 
tbe  annexed  petition,  ovrners  of  property 
binding  on  Myers  St  &om  Covington  to 
Jackson  St,  according  to  and  in  proportion 
to  their  respective  Interest  in  said  property, 
whettao-  fee  simple  or  leasdiold,  all  my  right 
and  Intorest  In  a  strip  of  land  of  the  width 
of  tttir  reqiective  lota  and  with  a  depth 
southerly  seven  feet  to  a  ten-foot  alley,  there 
situate,  for  the  use  of  the  property  bindli« 
thereon;  and  I  further  agree  to  move  all 
fences  of  all  the  signers  of  the  annexed  peti- 
tion, pave  the  balance  of  their  yards  and 
pave  the  said  ten-fiwt  alley  opposite  tbelr 
said  lots.  And  I  furOier  agree  to  indemnify 
and  save  harmless  the  said  signers  of  the 
annexed  petition  trmi  any  Ion  or  damage 
arising  from  any  assessments  for  benefit  or 
any  other  charges  whatever.   Witness  my 

hand  and  seal  this    day  of  Se  , 

Nineteen  hundred  and  three.  Theodore 
Cooke,  ^teal.]"  And  the  following  peti- 
tion, or  recommendation,  signed  by  all  the 
owners  oi  property  abutting  on  the  aforesaid 
street  about  20  In  number.  Including  the  ap- 
pellant was  presented  to  the  mayor  and  city 
council  of  Baltimore  <Aty:  "We,  the  under^ 
signed,  owners  of  property  on  Myers  St, 
hereby  recommend  that  the  mayor  and  city 
council  of  Baltimore  city  close  said  Myers 
St.,  upon  the  following  conditions:  1st  That 
an  alley  10  feet  wide,  located  7  feet  south  of 
the  southern  outiine  of  our  property,  be  left 
open  for  tbe  use  of  our  said  property.  2nd. 
Th.it  If  the  bed  of  said  Myers  St,  after 
closing  tbe  said  St.,  should  revert  to  Tbeo. 
Cooke,  the  said  Tbeo.  Co<^e  will  grant  the 
respective  signers,  the  said  lots,  In  Hen  of 


said  damages,  a  strip  of  land  of  tbe  width  of 
their  respective  lots  and  with  a  depth  of 
seven  feet  to  the  said  10-foot  alley,  and  that 
the  said  Tbeo.  Cooke  shall  move  all  fences, 
pave  the  balance  of  our  yards  and  pave  the 
said  10-foot  alley,  and  furthw  agree  to  Indem- 
nify and  save  harmless  the  nndnslgned  from 
any  loss  or  damage  arising  txom  any  asaesB- 
ments  for  benefits,  or  any  other  diarges 
whatever."  Acting  upon  tiie  recommenda- 
tion, Myers  street  was  dosed  by  the  city 
council,  leaving  «pai  an  alleyway  10  feet 
wide,  as  aforesaid.  Tbe  aiN>elIee  fulfilled  all 
the  terms  of  the  agreonent  on  his  part  to 
be  performed,  but  It  is  chained  in  the  bill  of 
c<Hnplalnt,  hereafter  referred  to,  that  be 
"taas  lately  commenced  the  section  of  a 
store  and  dwelling  at  the  sontheast  cornw  of 
Covington  street  and  tbe  10-foot  alley  laid 
ont  In  accordance  with  tiie  svreemoit  uid 
has  encroached  on  said  alley  In  no  less  than 
seven  different  places,  namely,  bay  window 
at  owner  1  foot  on  said  alley;  base  of  side 
bay  window  0%  Indies  In  tiie  alloy,  and  tbe 
total  projection  above  gronnd  S  feet  8  Inches; 
one  doorway,  with  step  In  alley;  8  ceUar 
areaways,  each  1  foot  1  Inch  oa  alley,  awl 
running  8  feet  8  Incbea;  fence  from  1%  to 
8  indies  in  alley."  The  appdiant  filed  her 
bill  of  complaint  in  the  drcnlt  court  Air  Bai- 
timrae  dty,  sedclng  to  oijt^  tha  comple- 
tion of  said  bnlldli^  witii  tiie  encroadunoits 
In  tbe  alley  as  aforesaid.  The  court  direct- 
ed tbe  injunction  to  Issae,  and  tiie  appellee, 
the  defendant  below,  after  answering  the 
bill,  moved  for  the  dlssointton  of  tbe  In- 
junction, Testimony  was  tafcoi,  and  at  the 
hearing  the  court  dissolved  tbe  Injonction. 
and  from  such  order  of  dissolution  an  appeal 
has  bera  taken  to  this  court 

Tbe  testimony  shows  tliat  the  aiwtflee  ob- 
tained permits.  «ecnted  In  tbe  ubobI  fttrm, 
from  the  board  of  estimates  for  tbe  erection 
of  all  tbe  allq^  encroachments  on  the  al< 
ley,  excei>t  the  fence,  paying  tbereftw  the 
amounts  charged  by  the  dty  ftir  sncfa  ivivl- 
leges,  but  that  no  copy  of  the  application 
was  served  upon  the  appellant  before  the 
filing  of  the  same  with  tbe  board  of  esti* 
mates,  though  aftor  the  granting  of  Um  per- 
mits, tbe  appellanf  B  attorney  appeared  be- 
fore the  said  board,  and  urged  the  revoca- 
tion of  tbe  same,  and  that  notwithstanding 
such  protest  tiie  board  dedlned  to  revoke 
them.  By  the  charttt  of  Baltimore  city 
(Laws  1808.  p.  241,  c  128,  as  amoided  by 
laws  1900,  p.  117,  c  100)  the  mayor  and 
city  council  are  given  ample  power  over  tbe 
streets,  bridges,  lanes,  alleys,  and  thorough- 
fares of  tbe  city,  and  the  board  of  estimates 
by  section  37  of  said  charter,  is  given  power 
to  grant  upon  application,  permits  for  the 
erection  on  said  streets  and  alleys  of  **bay 
windows,  hitching  posts,  areaways,  steps, 
storm  doors,"  etc.,  all  of  which  are  denomi- 
nated as  "minor  privileges,"  "provided,  how- 
ever, that  copies  of  said  application  be 
served  upon  the  adjoining  prc^eriy  owners 
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b7  said  applicant  before  flllng  said  applica- 
tion before  said  board."  It  is  obTlous  tbat 
wben  Ujers  street,  orl^nally  40  feet  wide, 
vas  narrowed  to  a  10-foot  alley,  In  pursu- 
ance of  tbe  agreement  and  recommendation 
aboTO  set  fortb,  tbe  all^  became  subject  to 
municipal  control  in  the  same  manner  u 
oth»  streets,  lanes,  and  alleys  of  the  city. 
There  U  nothing  In  the  proceedings  for  clos- 
ing the  street,  nor  In  tbe  agreement  of  the 
appellee,  to  indicate  a  different  purpose,  or 
tbat  such  alley  should  become  the  priTate 
property  of  the  abutting  owners.  It  became 
snbject  to  the  same  regulations  and  uses, 
under  dty  control,  as  the  original  street  was, 
and  there  Is  no  contractual  relation  between 
the  parties  hereto  which  would  forbid  tbe 
appellee  or  any  otber  person,  owning  prop- 
erty thereon,  from  applying  for  and  recelT- 
iDg  such  prlTileges  as  respects  tbe  alleyway 
as  the  city  bad  the  right  to  grant  The 
primary  and  essential  character  of  the  alley 
as  a  highway  being  undisturbed,  and  the 
right  to  grant  the  frandiiBes  specified  being 
conceded,  the  point  Is  made  that  the  permits 
were  unlawful  because  no  copy  of  tbe  ap- 
plication waa  serred  upon  tbe  appelant  be- 
fore it  was  filed  with  the  board  of  estimates, 
as  called  for  by  the  charter  of  the  dty.  We 
cannot  adopt  tbe  view  suggested  by  tbe  ap- 
pdlee  tiiat  this  requirement  as  to  notice  waa 
merely  directory,  or  that  the  subeeQuent  ap- 
pearance of  Mrs.  Prallngw,  by  attorney,  be- 
ime  tbe  board  of  eetlmateiB,  and  tbe  action 
of  the  board  on  tbe  protest  then  made,  was 
eqnlTalent  to  notice  prerlonsly  giTen.  In 
this  connection  we  may  adc^t  tbe  language 
of  the  court  In  tbe  case  of  Baltimore  City  t. 
Poole,  07  Ud.  71.  54  Atl.  688:  <^e  section 
contemplates  a  hearing  before  action  Is  tak- 
en, when  tbe  mind  Is  open  and  miblased, 
and  not  after  action  when  an  ex  parte  con- 
duslon  has  been  reached,  and  the  natural 
and  Inevitable  disposition  to  snstaln  the  posi- 
tion taken  has  been  aroused." 

But  we  think  the  solution  of  the  difficulty 
tnma  upon  tbe  p<^nt  as  to  whether  tbe  ap- 
pellant, whose  proper^  abuttal  on  tiie  same 
street  aa  that  of  the  appellee,  and  directly 
opposite  thereto,  was  an  adjoining  property 
owner  within  tbe  meanli^  of  the  law. 
While  tbe  record  does  not  show  as  to  wheth- 
er tbe  fee  of  tbe  street,  whtdi  separates  their 
properties,  ifl  owned  by  the  or  titie  ap- 
pellee, yet.  If  It  ataould  appear  that  It  belong- 
ed to  the  latter,  snbject  to  tiie  public  ease- 
ment. It  would  be  eztremdy  technical,  and 
would  be  straining  the  law  beyond  a  reason- 
able constTuction  to  hold  that  the  two  prop- 
erties adjoined.  We  think  this  section  la 
soundly  interpreted  by  the  board  of  esti- 
mates In  holding  that  It  refers  to  property 
adjoining  on  tbe  same  side  of  tbe  street,  and 
not  to  property  abutting  on  the  same  street, 
bat  on  tbe  opposite  side  thereof.  This  int^- 
pretation  Is  borne  out  by  tbe  signification  of 
tbe  wunt  "adjoining,"  which  carries  with 


It  the  Idea  of  actual  contact  and  tondi.  as 
well  as  by  tbe  reascm  of  the  law  Itself  con- 
cerning these  prlTileges,  which  <HxllnarUy 
only  affect  tbe  convenience  of  pn^^erty 
ownwa  on  the  same  side.  Entertaining  this 
view,  we  hold  tbat  the  appellant  waa  not 
entitied  to  notice  of  the  application,  and 
that,  the  appellee  being  the  owner  of  the 
adjoining  propwty  on  each  side  of  tbe  prop- 
erty to  be  improved,  no  formal  notice  was 
necessary,  and  that  therefore  the  pramlts 
mentioned  were  lawfully  granted  by  the 
board  of  estimates,  and  the  alleged  encroach- 
ments were  lawfully  erected  by  the  appellee. 
Under  these  drcumstances,  we  think  the  prin- 
ciple laid  down  by  this  court  In  the  case  of 
Garrett  v.  Janes,  65  Md.  260,  3  Ati.  697, 
cited  in  both  briefs.  Is  applicable.  There  a 
structure  to  be  used  as  a  portico  was  erected 
by  Garrett  In  front  of  his  residence  on 
Mount  Vernon  Place,  In  Baltimore,  extending 
9  feet  from  the  building  line,  in  conformity 
with  a  special  ordinance  of  the  city  relating 
to  Mount  Vernon  Place,  passed  by  virtue  of 
proper  legislative  authorl^.  On  a  bill  filed 
to  restrain  the  erection  of  such  a  structure, 
the  court  held  that  it  was  lawfully  erected; 
and,  even  If  some  measure  of  Inconvenience 
was  suffered  by  the  complainant,  who  was 
an  adjoining  property  owner,  such  damage 
was  damnum  absque  injuria,  and  afforded  no 
case  for  legal  redress.  In  the  case  we  are 
now  considering  there  was  no  special  ordi- 
nance respecting  Myers  street,  but  the  board 
of  estimates  was  dlrectiy  authorised  by  the 
L^stature,  upon  the  conditions  mentioned 
In  the  act.  to  grant  permits  for  sncb  privi- 
leges as  have  been  hereinbefore  enumerated 
on  any  street  or  alley  of  the  city.  The  ea- 
croacbments  on  the  alley  were  lawfdlly 
erected  by  tbe  appellee;  and,  as  In  our  opin- 
ion It  falls  In  with  tbe  decision  announced  In 
ttie  Oamett  v.  Janes  Case,  supra,  it  Is  un- 
necessary f m  ns  to  coiulder  the  point  raised 
In  the  briefs  and  In  the  argument  As  to 
whether  the  damage  to  the  iq>pellant  was  of 
such  a  substantial  characta  as  to  entitie  ber 
to  the  remedy  for  which  the  suit  was  Insti- 
tuted. 

But  this  lattw  point  Is  Involved  when  yffi 
come  to  condder  the  fence,  ft>r  which  no 
p«*mlt  was  obtained,  and  which  extends,  ac- 
cwdlng  to  the  testimony,  frran  1%  to  3 
Inches  on  the  alley.  T^en  was  no  testimony 
to  show  that  this  fence  caused  tiie  com- 
plainant any  spedal  damage  whatever,  either 
actual  or  threatoied,  and  It  appears  from  tiie 
record  that  tbe  fence  of  tbe  appellant  also 
encroached  a  few  Inches  on  the  same  alley. 
Both  were  perhaps  unintentionally  located, 
and  were  ai^arentiy  unobjectionable,  as 
the  appellant  herself  testifies  that  the  en- 
croachment was  Imperceptible  to  her,  and 
that  she  was  not  aware  the  fence  was  on 
tbe  alley  until  tbe  survey  was  made.  Cer- 
tainly It  does  not  Inflict  upon  tbe  o>mplaln- 
1  ant  audi  a  substantial  or  Irreparable  Injury 
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«s  would  call  for  the  Interposition  of  a  court 
-of  equity.  The  writ  of  Injunction  shonld  not 
t)e  Issued  for  mere  trifling  or  nominal  wrongs. 
Cyc.  Tol.  1,  p.  173;  Fort  t.  Groves,  29  Md. 
188;  Purdy  t.  Manhattan  Electric  Hallway 
Co.,  3Q  N.  T.  St  Rep.  45,13  M.  T.  Supp.  2So; 
Woodbury  t.  Marine  Sodetr,  90  Me,  18,  37 
Atl.  32S. 
Decree  affirmed,  with  costs. 


BENTON  T.  STOKES. 
(OODrt  of  Appeals  of  Maryland.   Dec  9,  1906.) 

1.  AnSAD  AITD  ERBOK  (f  32*)— DeCISIOKS  BX- 

TiEWABLE  —  Casks  OaiaiNATino  befobe 

Justices  or  tub  Peace. 

No  a^wal  lies  to  the  Supreme  Court  from 
the  acdon  of  the  rirenit  court  on  appeal  from  a 
Jostice  of  the  peace  if  the  justice  haa  jurisdio- 

UOD. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  32.*] 

2.  IiANDLOBD  AND  TENANT  (§  303*)— PbOCEED- 
INQ8  TO  KeCOVCB  POSSESSION— JUSTICES  07 
THE  PeACE-^TuBISDICTION. 

Under  Code  Pub.  Geo.  Laws  1901,  art 
53,  fi  1,  provldine  that  a  lessor  desirine  to  re- 
posseiis  himself  aiter  the  expiration  of  trie  term 
shall  give  notice  in  writing  to  the  tenant,  and, 
if  the  tenant  refuses  to  comply,  the  lessor,  hia 
beirs,  executors,  administrators,  or  assigns,  may 
make  complaint  in  writing  to  a  justice  of  the 
peace,  a  notice  to  quit  and  a  complaint  to  recov- 
er possession,  signed  by  the  lessor's  agent,  were 
sufficient  to  conier  jurisdiction  on  the  justice. 

[Ed.  Note.—For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  I  303.*] 

3.  PBINOIFAZ.  AVD  AOKNt  (|  25*)— LBASK— ES- 
TOPPEL. 

Where  a  tenant  signed,  and  occupied  prem- 
ises under,  a  lease  reciting  that  B.  and  F.  were 
the  landlord's  agents  to  rent  the  property,  the 
tenant  was  estopped  to  deny  Bu<di  authority. 

[E3d.  Note.— For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  8  44;  Dec.  Dig.  $  25.*] 

4.  Pbinoipai.  and  Aqbnt  (I  100*)— Agent 

FOB  LANDLDBD — PBEBUMED  AuTHOBITT. 

A  landlord's  agent  having  authority  to  rent 
property  is  presumed  to  have  authority  to  give 
ootice,  to  quit  to  the  tenant 

[Sid.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  }  100.*] 

6.  Pbinoipal  and  Agent  {{  171*)— Acts  op 

Agent— Battfication. 

Where  a  landlord  declared  in  a  petition  to 
a  justice  of  the  peace  that  she  had  made  the 
lease  and  gave  a  notice  to  quit  she  thereby  rati- 
fied the  act  of  her  agent  m  making  the  lease 
and  giving  such  notice. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {*  655;  Dec.  Dig.  i  171.*] 

6.  JusncEB  of  the  Peace  (8  97*)— Rbpbb- 
sentation  or  Litigant  bt  Counsel. 
A  petition  by  a  landlord  to  recover  posses- 
sion In  a  suit  before  a  justice  of  the  peace  was 

Eroperly  signed  by  her  counsel ;  it  appearing  to 
ave  been  her  petition,  and  the  prayer  for  relief 
being  In  her  behalf. 

[Ed,  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  fi  333;  Dec  Dig.  {  97.*1 

Appeal  ttom  Circuit  Court,  Prince  George's 
County. 

Action  by  Nellie  E.  Stokes  against  Wil- 
liam H.  Benton.    From  a  Judgment  of  the 


circuit  court  affirming  a  judgment  of  a  jus- 
tice of  the  peace  directing  restitution  of  cer- 
tain premises,  defendant  a[^>eals.  Dismissed 
Argued  before  BOYD,  C  J.,  and  BBISOOIs 
PEARGE,  SCHMUCKER,  BUBKB,  THOM- 
AS, and  WOBTHINGTON,  JJ. 

T.  Van  Clagett,  for  appellant  C.  B.  Gol- 
ver^  for  an[>elleeb 

SCHMUCEEB,  J.  lAls  l8  an  appeal  from 
a  judgment  of  the  drcnlt  court  for  Prince 
Geoi^'s  county,  which  affirmed  i^Km  appeal 
the  decision  of  a  justice  of  ttae  peace  award- 
ing  restitution  of  certain  donlsed  presaSaa 
to  the  appellee  as  landlord.  Hie  proceeding 
btfore  the  justice  bad  bem  taken  by  the  ap- 
pellee against  the  appellaat  as  h»  toiant 
under  the  provisions  of  article  53,  Code  Pub. 
Qea.  Laws  1901,  rdlatliv  to  tenants  bfrtding 
over.  At  the  trial  of  the  case  in  the  drcnlt 
conrt,  the  aro^ant  moired  to  qnaah  the  ivo- 
ceedlDgs  for  want  of  Jurisdiction  in  the  jaa- 
tlce  ot  the  peace  to  entertain  them,  bnt  the 
court  overruled  the  motion,  and  affirmed 
the  Judgment  The  Kppeiaaat  ttien  appealed 
from  the  order  orerndtng  the  moHon  to 
quash  and  from  the  Jndgmoit  of  affirmance. 

The  vital  queatiott  preeoated  for  our  deter- 
mination by  the  record  is  whether  the  Justice 
had  Jurisdiction  of  the  proceedli^  Institiited 
before  blm;  for,  U  be  bad.  it  is  settled  by 
nnmerons  dedslons  ot  this  court  that  no  ap- 
peal lies  to  us  from  the  action  of  the  droilt 
conrt  upon  the  aKieal  from  the  justice  to  that 
tribunal.  Cole  t.  Hynes,  46  Hd.  184;  Ban- 
berg  T.  Adams,  89  Hd.  Sl2 ;  ICears  t.  Bemare, 
SSMd.250;  DarreU  T.  BlBOoe,  94  Bid.  684^  51 
AtL  410;  Hf^kins  t.  P.  W.  ft  a  B.  B.  Co..  94 
Md.  257,  SI  AU.  404;  Both  State^  89  Md. 
624,  48  Atl.  789.  The  matwlal  facts  appear- 
ing  frwn  the  record  are  as  fidlows:  On  July 
12,  1906,  a  written  lease  under  seal  for  the 
demised  pronises,  consisting  of  an  Improved 
lot  ot  land  In  Hyattsrllle,  waa  made  betwem 
the  parties  to  this  aKw&l  A>r  the  term  ftf  one 
year,  to  b^in  on  Jidr  80^  1906,  at  the  reot 
ther^  stipulated  payable  in  monthly  install- 
ments, with  a  provlsicm  that  the  leue  was 
to  continue  In  force  from  term  to  tnrn,  wiQi 
the  right  to  eltb^r  party  to  terminate  it  at 
the  end  of  any  term  "by  giving  at  least  sixty 
days'  previous  notice  thereof  in  writing." 
This  lease  recited  oa  Its  face  tiiat  It  was  made 
"between  Bogero  &  Farden,  agents  for  N^le 
E.  Stokes,  landlord,  and  Wm.  H.  Beatm,  ten- 
ant." On  May  20, 1007,  Sogers  ft  Farden,  as 
ag«its  of  the  appellee,  served  tm  tJie  appel- 
lant a  notice  to  quit  the  premises  at  ttie  end 
of  the  year  <hi  July  80th  midnight  Tbia  no- 
tice was  In  the  usual  f<»m,  and  was  signed 
"Bc^rs  ft  Fard«i,  agents  for  Ndlte  E. 
Stokes,**  On  September  19,  1907,  the  ai^- 
lant  filed  with  Arthur  Carr,  a  Justice  of  tbe 
peace  for  Prince  George's  county,  her  peti- 
tion, alleging  her  ownership  of  the  demised 
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proDlses.  their  occDpancy  b7  tbe  appallant  as 
ber  tenant  for  a  tfftm  wbidi  expired  at  mid- 
night on  Jul7  31,  1907,  the  aerrlce  npoa  him 
of  the  notice  to  quit,  and  his  refaaal  to  give 
up  the  premises.  The  petition  condnded 
with  a  prayer  for  a  stunmons  against  the 
appellant,  requiring  him  to  show  cause  why 
restitution  of  the  premises  should  not  be 
made  to  the  petitioner.  This  petition,  al- 
though in  the  name  of  the  appellee  "Nellie  B. 
Stokes,"  was  not  signed  by  her,  bat  by 
"James  C.  Refers,  Atty.  for  Nellie  E.  Stokes." 
Upon  tbe  flUng  of  tbe  petition,  summons  was 
Issued  as  prayed  for  against  the  appellant, 
end,  he  falling  to  appear  In  response  thereto, 
the  case  was  adjourned  for  one  week,  and 
then,  after  "trial  had"  before  the  justice,  the 
jui^ment  for  the  restltutltHi  was  rendered, 
from  which  the  appeal  to  the  drcolt  court 
was  taken. 

No  objection  Is  made  by  the  appellant  to 
the  contents  of  tbe  notice  to  quit  or  tbe  peti- 
tion to  tbe  Justice.  Tbe  two  grounds  stated 
by  him  in  his  motion  to  quash  the  proceed- 
ings In  the  circuit  court,  and  relied  on  In 
his  brief  In  this  court,  for  denying  tbe  Ju- 
risdiction of  the  Justice  of  the  peace  to  en- 
tertain the  appellee's  petition,  are  that  nei- 
ther the  notice  to  quit  nor  the  petition  to  the 
Justice  were  signed  by  the  appellee  herself, 
and  that,  therefore,  they  failed  to  so  comply 
with  tbe  provisions  of  article  53,  Code  Pub. 
Gen.  Laws  1004.  as  to  glre  the  Justice  Juris- 
diction. We  do  not  regard  either  one  of 
these  grounds  of  objection  as  sound.  Section 
1,  art.  53,  Code  Pub.  Gen.  Laws  1904,  pro- 
rides  both  for  giving  tbe  notice  to  quit  and 
filing  the  petition  to  tbe  justice  of  the  peace. 
Its  lai^age  Is:  "In  all  cases  where  any  In- 
terest In  real  estate  shall  be  let  or  leased  for 
any  definite  term  or  at  will  and  tbe  lessor 
his  belrs,  executors,  administrators  or  as- 
signs shall  desire  to  repossess  tbe  same  after 
the  expiration  of  tbe  term  for  which  it  was 
demised  and  shall  give  notice  In  writing  one 
month  before  tbe  expiration  of  said  term  or 
determination,  of  said  will,  to  the  tenant  or 
the  person  actually  in  possession  of  the  prem- 
ises to  remove  from  tbe  same  at  the  end  of 
KSld  term,  and  if  the  said  tenant  or  person 
in  actual  possession  shall  refuse  to  comply 
therewith  tbe  lessor,  his  heirs,  executors,  ad- 
ministrators or  assigns  may  make  complaint 
thereof  In  writing  to  any  Justice  of  the  peace 
of  the  county  wherein  such  real  estate  is 
situate."  It  is  to  be  observed  that  this  sec- 
tion merely  authorizes  the  lessor  to  "give  no- 
tice In  writing"  to  the  tenant  at  tbe  time 
therein  mentioned,  and,  In  the  event  of  the 
refusal  of  the  tenant  to  comply  therewith, 
"to  make  complaint  thereof  in  writing"  to  tbe 
Justice  without  specifying  the  form  of  tbe  no- 
tice or  tbe  method  of  Its  service,  or  indicat- 
ing the  style  or  details  of  the  complaint  to 
be  made  to  the  Justice  other  than  to  require 
both  to  be  in  writing.  It  does  not  in  terms 
require  either  Instrument  to  be  signed  by  the 
landlord  in  poson.  Undo:  these  drcomstan- 


oea,  it  most  be  prenuned  that  fiie  L^Islatare 
Intended  that  the  notice  to  the  tenant  mart 
be  satb  as  to  clearly  inform  him  by  whom 
or  on  whose  behalf  it  was  sent;  to  what  prop- 
erty it  rdated,  and  of  what  facts  it  was  In- 
tended to  Inform  him. 

In  Cook  T.  Creswell,  44  Hd.  581,  It  was 
contended  that  a  landlord's  notice  to  qolt, 
almost  identical  in  terms  with  the  one  now 
before  us,  was  had  becanse  it  was  addressed 
to  and  served  upon  the  tenant's  hnsband,  in- 
stead d  the  tenant  herself,  hnt  our  predeces- 
sors held  it  to  be  good,  saying  In  that  con- 
nection: "A  notice  to  quit  will  be  held  good 
if  Qpon  the  whole  It  is  intelligible  and  so  c»' 
tain  that  the  tenant  cannot  reasonaUy  mis- 
understand it  An  obvious  mistake  in  some 
part  will  not  Invalidate  It,  If  it  is  otherwise 
so  explicit  that  the  party  receiving  it  cannot 
be  misled.   •   •  in  Clark  v.  Kellher^ 

107  Mass.  406,  the  notice  was  addressed  to 
John  Clark,  whose  full  -name  was  Thomas  B. 
Clark.  Ames,  J.,  in  considering  this  mistake^ 
uses  the  following  language:  "The  notice 
to  quit  was  sufficient  and  lawful  both  In  sub- 
stance and  the  mode  of  service.  There  was 
no  uncertainty  as  to  the  party  from  whom  it 
emanated  or  tbe  tenement  to  which  it  ap- 
plied, and  there  could  have  been  no  doubt 
that  it  was  Intended  for  the  family  who  oc^ 
copied  that  tenement"  Upon  the  principles 
thus  announced,  there  can  be  no  doubt  of  the 
sufficiency  ot  the  notice  now  under  cfmsldera- 
tion. 

The  appellant  having  signed  and  sealed  the 
lease  of  July  12,  1906,  and  gone  into  posses- 
sion of  and  occupied  the  demised  premises 
under  and  by  virtue  of  that  lease,  is  estopped 
from  denying  the  truth  of  the  recital  contain- 
ed on  Its  face  that  Rogers  &  Farden  were 
the  agents  of  tbe  appellee  to  rent  the  proper- 
ty. A  landlord's  agent  having  authority  to 
rent  a  property  Is  presumed  to  have  like  au- 
thority to  give  to  the  tenant  a  notice  to  quit. 
24  Cyc.  1331;  McClung  v.  McPherson.  47  Or. 
73,  81  Pac.  567,  82  Pa&  13.  Furthermore,  the 
appellee  as  landlord  subsequently  ratified  the 
act  of  her  agent  in  making  the  lease  and  giv- 
ing the  notice  to  quit  by  declaring  in  her 
petition  to  the  Justice  of  the  peace  that  she 
had  made  both  of  them.  It  Is  equally  clear 
that  the  signing  of  the  petition  to  the  justice 
by  the  counsel  of  the  appellee  was  both  ap- 
propriate and  sufficient  It  professed  on  its 
face  to  be  her  petition,  and  the  prayer 
for  relief  was  on  her  behalf.  It  was  said  In. 
the  opinion  of  this  court  In  Welkel  v.  Gate, 
58  Md.  105,  that  the  office  of  Justice  of  the- 
peace  has  never  been  considered  a  court  of 
law  because  a  court  of  law  within  the  mean- 
ing of  tbe  Constitution  Is  a  court  of  record;, 
yet  that  office  Is  almost  as  old  as  tbe  com- 
mon law  Itself.  Originally  Justices  of  the- 
peace  were  merely  conservators  of  the  peac^ 
but  at  an  early  day  In  Elngland  they  were  in- 
vested by  statute  with  limited  Judicial  pow^ 
ers  In  both  civil  and  criminal  matters.  They 
are  classed  among  judicial  oflBcera  by  the  Coa> 


Digiti2ed  by  Google 


534 


71  ATLANTIC  REPORTEa 


stitutlon,  which  provides  for  th^r  appoint- 
ment, and  declares  that  their  jarladlcUon 
shall  be  the  same  which  they  theretofore  ex< 
erdsed  or  should  thereafter  be  prescribed  by 
law.  A  litigant  Is  not  required  to  conduct 
proceedings  before  them  by  connsd,  bnt  It 
has  long  been  a  recognized  method  of  prac- 
tice to  do  so,  and  we  think  that  the  filing  of 
her  petition  by  the  appellee  over  the  slgna- 
tare  of  her  counsel  In  the  present  case  consti- 
tuted a  compliance  with  the  roQulrements  of 
article  53,  Code  Pnb.  Gen.  Laws  1904,  In 
that  connection.  As  the  justice  ot  the  peace 
before  whom  the  present  proceedings  were 
Instituted  had  Jurisdiction  to  entertain  them, 
the  Judgment  of  the  circuit  court  affirming 
his  decision  was  final,  and  no  appeal  lies 
ther^rom  to  this  court,  and  the  present  ap- 
peal must  be  dismissed. 
Appeal  dismissed,  with  costs. 


DBESSBR  v.  TOWN  OF  HOPKINTON. 

(Supreme  Court  of  New  Hampshire.  Merri- 
mack.  Dec.  1,  190&) 

TAX&Tion  (S  274*)  —  Pbbsokal  Fbopebtt  — 

Place— RxsiDBNCE  of  Owhks. 

Under  Pub.  St.  1901,  e.  S6.  |  1,  pnvlding 
that  peraonal  property  ahall  be  taxed  to  the 
owner  at  the  place  of  bis  resideoce,  and  under 
sectioui  10,  12,  16,  and  18,  excepting  from  sec- 
tion 1  animali  and  atoA  In  trade,  vessels,  and 
boats,  wood,  lumber,  etc..  a  ateam  derrick  used 
in  the  erection  of  a  mill  by  the  owner  in  a  place 
other  than  his  residence  is  not  subject  to  tax 
in  such  latter  place ;  the  exceptions  not  covers 
ittg  steam  derrfcka. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  f  448;  Dec.  Digr|  274,*l 

Exceptions  from  Superior  Court,  Merri- 
mack County;  Wallace,  Chief  Justice. 

Petition  by  John  W.  Dresser  against  the 
Town  of  Hopklnton  to  abate  a  tax.  From  a 
judgment  abating  the  tax,  ^defendant  brings 
exceptl<ms.   Exertions  overruled. 

April  1,  1907,  Ihe  deftodants  assessed 
against  the  plaintUT  a  bix  of  $9JX>  upon  a 
steam  derritik  whbdi  was  then  In  that  town 
for  a  temporazy  pnrpose,  being  used  there 
In  the  erection  of  a  mill.  On  that  date,  and 
for  more  than  20  yean  previously,  the  plain- 
tiff had  hla  reeldaice  and  domicile  In  Frank- 
lin. He  was  duly  notifled  of  the  tax.  sea- 
sonably applied  to  the  sdectmen  for  an 
abatement,  and,  upon  their  lefosal,  season- 
ably filed  his  petition.  In  1907  he  was  taxed 
on  the  same  prqiMrty  in  Franklin.  Upon  the 
foregoing  facta  it  was  ordered  that  the  tax 
be  abated,  and  the  defendants  excepted. 

Leach,  Stevens  &  Couch,  for  plaintiff. 
Dndl^  &  Low^  for  defendant 

BINQHAM,  J.  As  a  rule,  personal  prop- 
erty is  taxable  In  the  town  in  which  the 
owner  resides.  Pub.  St  1901,  c.  56,  5  1;  Kent 
V.  Exeter,  68  N.  H.  469,  44  AQ.  607.  There 


are,  however,  exceptions  to  this  nde  (Puh 
St  1901.  c  S6,  H  10,  12,  16.  18;  Conn.  Blver 
Lumber  Go.  v.  Columbia,  62  N.  H.  286 ;  Coe 
V.  Errol,  92  N.  H.  308 ;  Winkley  v.  Newton, 
67  N.  H.  80,  86  Ati.  610.  35  L.  R.  A.  756; 
Wlnnlplseogee  Paper  Co.  v.  Northfleld.  67  N. 
H.  365,  29  AtL  463;  Conn.  Valley  Lumber 
Co.  V.  Monroe,  71  N.  H.  473.  62  AU.  940); 
bnt  no  provision  of  law  making  an  exception 
of  the  class  of  property  here  In  question  has 
been  pointed  out.  and  an  examination  of  the 
statutes  has  disclosed  jume.  The  abatement 
was  properly  granted. 
Exception  overruled.   All  concurred. 


LAWRENCE  v.  TOOTHAKER  et  al. 

(Supreme  Court  of  New  Hampshire.  Coos. 

Dec.  1.  1008.) 

1.  MnmoiPAL  CoBpoBATiONS  a  170*)— COR- 
TKACTft— Lzabhitt  or  OmcKBS— Evidence. 

Evidence  keU  not  to  support  a  finding  that, 
whoi  a  dty  board  of  education  coatmctM  with 
an  architect  to  draw  plans  for  a  scboolhonse, 
the  memben  of  the  board  intended  to  bind  them- 
selves penonally,  or  that  the  architect  under- 
stood that  they  so  Intended. 

[Ed.  Note. — For  other  cases,  see  Hnnldpal 
Corporations,  Gent  IMg.  H  880, 881;  Dec  Dig. 
I ITO.*] 

2.  MnifioiPAL  GoBPoa^Txom  (|  170*)— Om- 

CBBS  —  GONTBAOI  —  NOTIOX  JfW  STATUTOBT 
POWEB.  . 

Where  a  perscm  contracted  with  a  dty 
board  of  education  In  its  official  capadty,  he  wsa 

chargeable  with  knowledge  whether  the  board 
liad  statutory  power  to  make  the  contract  which 
would  ordinarily  be  a  qnestloD  of  law.  and.  the 
contract  not  being  within  the  board's  authority 
to  make,  he  could  not  recover  thereon  from  the 
members  of  the  board  peistHially.  where  both 
parties  acted  In  good  faith,  believing  the  board 
bad  the  requisite  authority,  in  the  absence  ot 
their  goaraikty  of  their  authority. 

[Ed.  Note.— For  other  eases,  see  Monldpal 
Corporations,  Gent  Dig.  |  891;  Dec  Dig.  | 

i7a»] 

Exceptions  from  Superior  Court,  Coos 
County;  Chamberlain.  Jndge^ 

Action  by  Archibald  1.  Lawrence  against 
Oliver  H.  Toothaker  and  others.  Verdict 
for  plalntifF,  and  case  transferred  fnun  the 
superior  court  on  defendants*  exception.  Ex- 
ception sustained,  and  verdict  set  aside. 

The  evidence  tended  to  show  the  following 
facts:  Ttie  plaintiff  Is  an  architect,  and  the 
defendants  constituted  the  board  of  educa- 
tion In  Berlin  at  the  time  of  the  contract  In 
question,  ^e  defendants  requested  the 
plaintiff  to  make  plans  for  a  school  building 
to  take  the  place  of  one  which  had  been 
burned,  and,  after  some  negotiations  between 
the  parties,  a  contract  was  agreed  upon  for 
his  employment.  Soon  afterward  the  de- 
fendants notifled  the  plaintiff  to  cease  work- 
ing on  the  plans,  as  they  did  not  wish  to 
use  them.  He  replied  ttiat  he  should  bold 
them  to  the  contract  He  charged  hid  serv- 
ices to  the  dty  of  Berlin,  and  onderstood 
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Out  ha  was  dealins  with  the  board  of  eOa- 
cation.  In  a  ault  agalnat  the  city  on  this 
aeeocmt  he  waa  nnsocoeaafiil,  vpon  the 
srotmd  ttiat  the  board  of  edncatim  had  no 
authority  to  bind  the  cUy.  Both  parties  Bctf 
ed  In  good  ftiitb  In  making  Uie  contract 

Scott  Sloane,  for  plaintiff.  Matthew  J. 
Ryan  and  Edmund  Snlllvan*  for  defendants. 

WALKER,  J.  The  evidence  is  not  suffi- 
cient to  support  a  finding  that  at  ttie  time  the 
contract  was  made  the  defendants  intended 
to  bind  themselTes  personally,  or  that  the 
plaintiff  understood  tbey  did.  No  express 
promise  on  the  part  of  the  defendants  was 
made,  and  It  was  not  suggested  by  the  plain- 
tiff that  the  defendants  were  to  be  deemed 
the  responsible  contracting  parties.  Nor  Is 
there  any  evidence  Hiat  the  defendants  sup- 
pressed any  material  facts  relating  to  their 
authorization  to  bind  the  city.  Both  parties 
acted  In  good  faith,  upon  the  assumption 
that  the  defendants  were  authorized  to  make 
the  contract  ae  representatives  of  the  city; 
and,  in  accordance  with  that  nnderstandlng, 
the  plaintiff  gave  credit  to  the  city.  It  may  be 
conceded  that  the  defendants,  as  the  board 
of  education,  had  no  anttiorlty  to  contract 
with  the  plaintiff  for  and  In  behalf  of  the 
city,  and  that  the  attempted  exercise  of  such 
aathority  was  futile.  But  It  does  not  follow 
that  the  defendants  bound  themselves  to 
pay  for  the  plaintlfTs  services.  Ogden  r. 
Raymond,  22  Conn.  379,  884,  58  Am.  Dec. 
420.  The  hoard's  want  of  statutory  power  to 
do  what  it  attempted  to  do  waa  as  within  the 
c<^nizance  of  the  plaintiff  as  that  of  the 
defesidants.  Richards  v.  Columbia,  S5  N.  H. 
96,  99;  Sprague  v.  Cornish,  S9  N.  H.  161. 
The  plaintiff  was  chargeable  with  knowledge 
of  their  official  limitations ;  and,  having 
TOlontarlly  contracted  with  them  In  their 
official  capacity  and  glwa  credit  to  the  city 
for  the  performance  of  the  contract,  he  Is  in 
no  position  to  claim  that  the  defendante  are 
personally  responsible  on  the  contract,  in 
the  absence  of  an  express  promise  by  them 
to  tncnr  that  responsibility,  unless  the  law 
wonld  imply  a  promise  of  guaranty  that  they 
had  the  requisite  power.  But  "where  all 
tbe  facta  and  clrcumatances  surrounding  the 
case  are  known  to  both  the  agent  and  third 
party,  but  there  la  a  mutual  mistake  as  to 
a  matter  of  law — aa  the  principal's  liability 
or  the  legal  effect  of  the  agent's  written  au- 
thority—the  agent  cannot  be  held  personally 
re^MnsIble  by  reason  of  the  mere  fact  that 
the  principal  cannot  be  held,  nnless  tbe  agent 
by  some  apt  expression  guarantees  the  con* 
tract  or  assumes  it  hhnself."  2  01.  &  Sk. 
Ag.  5S2b;  Jefts  t.  Tork,  10  Cu^  (Mass.) 
892.  And  thla  principle  of  law  Is  equally  ap- 
plicable when  public  officers,  like  the  defend- 
ants, assume  to  bind  the  pnbllc  by  their  con- 
tracts with  third  parties.  Their  authority  is 
atatntory;  and  whether  their  attonpted  ex- 


erdse  of  it  in  a  partlcolar  case  la  anthorlsed 
is  ordinarily  a  question  of  law,  whKdi  the 
other  contracting  party  has  ample  <^n>o^t^B^* 
ty  to  investigate  and  decide  for  himself.  If 
for  any  reason  he  Is  nnwilllng  to  Incur  that 
risk,  an  express  guaranty  by  the  other  that 
he  acts  within  the  scope  of  his  anthorlty 
would  be  necessary  to  render  the  latter  lia- 
ble on  the  contract  Underhlll  T.  Gibson,  2 
N.  H.  852,  9  Am.  Dea  82;  Brown  Bund- 
lett  15  N.  H.  860;  Famam  r.  Davis,  32  N. 
H.  302.  Cases  like  Weare  v.  Oove,  44  N. 
H.  196.  do  not  conflict  with  this  result  It 
was  tlKre  expressly  recognized  ([oge  197  of 
44  N.  H.)  that  the  agoit  cannot  be  held 
"where  the  promisee,  being  fully  informed 
of  the  facta  upon  which  tbe  assnmed  au- 
thority rests,  forms  his  own  jud^ent  and 
contracts  for  and  relies  upon  the  engage- 
ment of  the  principal  alone.  In  such  a  case 
It  would  be  unjust  that  the  agent  shonld  be 
hound  because  such  was  not  the  contract.'* 

As  the  reported  evidence  negatlTes  the  Idea 
that  tbe  parties  Intended  that  tbe  defeudanta 
should  be  Individually  liable  on  the  contract, 
and  as  there  Is  no  evidence  that  they  guaran- 
teed their  authority,  or  were  guilty  of  any 
fraud  upon  the  plaintiff,  the  defendants'  mo- 
tion for  a  verdict  should  have  been  granted. 

Exception  sustained.  Verdict  set  aside. 
All  concurred. 


DANFOBTH  v.  FISHEB. 
(Supreme  Court  of  New  Hampshlie.  HUlsboc^ 
ongh.    Nov.  4,  1008.) 

1.  Mastbb  aitd  SiBVAirr  (|  8(K2*)— Iirjimns 
TO  Third  Pibsohb— Deviation  rsou  In- 

STBUCnONS. 

Where  a  cbanffear  was  told  to  take  defend- 
ant's aatomobile  to  a  hotel  at  a  specified  time, 
and,  instead,  takes  the  automoUle  In  another 
direction  to  call  on  a  friend,  and,  while  re- 
turning, mns  against  plaintiff's  horse,  which 
ran  away  and  hijnred  plaintiff,  defendant  la  not 
liable  for  the  injuries,  a  maater  not  being  liable 
for  an  Injur?  caused  b7  his  servant  not  acting 
within  the  scope  of  his  employment. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1220;  Dec  Dig.  |  302.*] 

2.  MAsrrcB  ann  Sebvakt  (I  802*)— Dakobb- 

OUS  lNSTBUHEnTAI.ITtKS— AUTOUOBtlJt. 

The  owner  of  an  aatomobile  is  not  liable 
for  injuries  resulting  from  its  use  merely  be- 
cause he  Is  the  owner,  and  regardlflsa  of  wheth- 
er the  persm  in  cbaige  of  the  autnooblle  was 
acting  under  his  dlrectl<m8  at  the  time  of  Oie 
accident. 

[Ed.  Note^For  other  eases,  see  Master  and 
Servant.  Cent  Dig.  H  1217-^1 ;  Dec  Dig.  | 
302.*] 

3.  MAsm  Airn  Sxbvaht  (|  802*)— Irjubies 
TO  Thibd  Pnsoira— iHcoHPramoT  or  Sbbv- 

ART. 

Knowledge  by  the  owner  of  an  automobile 
that  hia  chauffear  is  a  reckless  driver  will  not 
make  the  owner  liable  for  Injuries  which  occur- 
red at  a  time  when  the  dianifeur  was  using  the 
automobile  for  bis  own  use.  contrary  to  the  dl- 
recttcms  of  the  owner. 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  I  1220;  Dee.  Dig.  |  802.*] 
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Exceptions  from  Superior  Conrt,  Hlllsbor- 
oagb  Oounty ;  ObambwUm  Judge. 

Action  by  Clarence  Danfortb  against  Fred 
W.  Fisher  tor  personal  Injnriet  recelTed  by 
being  throvQ  from  bis  wacon  In  tlM  nmnlng 
away  of  his  team,  whldb  was  ran  Into  1^ 
defendants  antomoblle.  A  nonsuit  was  MV 
dered  and  plaintiff  excepts.  Exception  over- 
ruled. 

Osgood  &  Osgood,  for  plaintiff.  Branch  & 
Branch,  for  defendant 

TOUNG,  J.  1.  However  It  may  be  In  ott- 
er Jurladlctlons,  In  this  state  the  test  to  de- 
termine whether  a  master  is  liable  to  a 
stranger  for  the  consequences  of  his  serv- 
ant's misconduct  Is  to  Inquire  whether  the 
latter  was  doing  what  he  was  employed  to 
do  at  the  time  he  caused  the  Injury  com- 
plained of.  If  he  was,  the  fact  that  he  was 
not  doing  It  in  the  way  expected  Is  immate- 
rial. Rowell  Y.  Railroad,  68  N.  H.  358,  44 
Atl.  488.  But,  if  at  the  time  he  did  the  act 
which  caused  the  Injury  he  was  not  acting 
within  the  scope  of  his  employment,  the  mas- 
ter is  not  liable.  Oordner  v.  Railroad,  72  N. 
H.  413,  57  AU.  C34;  Turley  v.  Railroad,  70 
N.  H.  348,  47  Atl.  261 ;  Searle  v.  Parlie,  68 
N.  H.  311,  34  Atl.  744;  Page  v.  Hodge,  63  N. 
H.  610,  4  Atl.  805;  Andrews  v.  Green,  62 
N.  H.  436 ;  Grimes  t.  Keene,  52  N.  H.  880, 
335 ;  Wilson  v.  Peverly,  2  N.  H.  648.  At  6 
o'clock  on  the  day  of  the  accident  McGauley, 
who  was  employed  by  the  defendant  as  a 
chauffeur,  took  the  automobile  from  the 
place  where  It  was  kept,  drove  to  the  defend- 
ant's store, .  and  awaited  orders.  He  was 
told  to  get  his  supper  and  to  be  at  the  New 
City  Hotel  with  the  automobile  at  a  quarter 
before  7  o'clock.  After  he  had  eaten  supper, 
Instead  of  taking  the  car  to  the  hotel  ac- 
cording to  the  defendant's  order,  be  drove  to 
West  Manchester,  a  mile  or  two  distant  from 
hlB  boarding  place,  and  In  an  opposite  direc- 
tion from  the  hotel,  for  the  purpose  of  call- 
ing upon  a  friend.  At  the  time  of  the  acci- 
dent he  bad  finished  his  call,  and  was  on  his 
way  to  the  hotel.  Although  the  evidence 
Shows  that  McGauley  was  the  defendant's 
servant,  and  that  he  drove  the  automobile 
against  the  plaintiff's  horse  and  caused  the 
animal  to  run  away.  It  also  shows  that  he 
took  the  automobile  without  the  defendant's 
permission  and  went  with  it  on  an  errand  of 
his  own;  that  he  was  acting  for  himself, 
and  not  for  the  defendant,  at  that  time.  As 
It  cannot  be  found  from  the  evidence  that 
McCauley  was  doing  what  he  was  employed 
to  do  at  the  time  the  plaintiff  was  Injured, 
there  was  no  error  In  the  order  of  nonsuit 

2.  The  plaintiff  contmds  that  the  law  'of 
this  state  on  the  subject  Is  not  In  harmony 
with  the  view  which  obtains  In  most  com- 
mon-law jurisdictions.  That  his  contention 
la  not  well  founded  will  appear  from  an  ex- 
amination of  the  authorities.  Ferlsteln  v. 
Company,  177  M^ss.  530,  69  N.  E.  194,  62 
U  R.  A.  d&9;  McCarthy  V.  limmlna,  178 


Mass.  878,  69  N.  B.  1088,  86  Am.  St  Rep. 
490;  Stone  v.  HiUs.  46  Conn.  44,  29  Am. 
Rep.  685;  Flske  t.  Bnders,  73  Conn.  888,  47 
Atl.  681;  Doran  v.  Thomsen,  74  N.  J.  Law, 
446,  66  Atl.  897;  Quigley  r.  Thompson,  211 
Pa.  107.  60  AO.  B06;  Lotz  T.  Hanlon,  217 
Pa.  889,  66  Atl.  525,  10  L.  R.  A.  (N.  8.)  202. 
118  Am.  St  Rep.  922;  Thorp  v.  Minor,  109 
N.  G.  152,  IS  S.  E.  702 ;  Lewis  v.  Amorous,  3 
Ga.  App.  50,  59  S.  Bl  338 ;  Reaume  t.  New- 
comb,  124  Mich.  137,  82  N.  W.  806;  Reynolds 
T.  Back,  127  Iowa,  601,  108  N.  W.  946;  Sla- 
ter V.  Company,  97  Minn.  30^  107  N.  W.  133; 
Evans  V.  Company,  121  Mo.  ^p.  266,  101  8. 
W.  1132;  Jones  v.  Hoge,  47  Wash.  663,  92 
Pac.  433,  14  L.  B.  A.  (N.  S.)  216 ;  Patterson 
V.  Kates  (a  C)  152  Fed.  481 ;  26  Cyc.  1538 ; 
20  Am.  ft  Eng.  Enc.  Law,  168  et  seq. ;  34 
Cent  Dig.  tit  Master  &  Senrant  ff  1210. 
1220. 

3.  The  defendant  Is  not  liable  merely  be- 
cause he  was  the  owner  of  the  automobile 
by  which  the  plaintiff  was  Injured.  If  the 
Legislature  can  enact  that  an  autcnnoblle  or 
its  owner  shall  be  liable  for  any  Injury  the 
driver  may  do  to  others  whenever  the  latter 
would  be,  it  has  not  seen  fit  to  do  so.  Nor 
Is  there  any  force  In  the  plalntUTs  conten- 
tion that  the  owner  of  an  automobile  Is  lia- 
ble to  strangers  in  the  same  way  and  to  the 
same  extent  he  would  be  if  it  were  a  wild 
animal.  If  It  were  the  law  of  this  state  that 
one  who  has  a  dangerous  element  or  a  wild 
animal  on  his  premises  is  liable  for  all  the 
damage  it  does  after  escaping  from  hla  con- 
trol, that  rule  would  have  no  application  to 
the  facts  here  presented.  In  this  case  the 
automobile  did  not  escape  from  the  defend- 
ant's control.  It  was  taken  from  him  by  Mo 
Cauley.  There  Is  nothing  Inherently  danger- 
ous about  an  automobile  any  more  than 
about  an  axe.  Both  are  harmless  so  long  as 
no  one  attempts  to  use  them,  and  both  are 
likely  to  injure  those  who  come  In  contact 
with  them  when  they  are  used  for  the  pur- 
pose for  which  they  were  Intended.  The 
case  does  not  stand  exactly  as  it  would  If 
the  defendant  had  employed  McCauley  to 
care  fbr  his  horse,  and  the  latter  had  driven 
the  animal  to  West  Manchester,  and  left  It 
unhitched  In  the  street  while  he  made  a  call 
upon  his  friend.  In  such  case.  If  the  horse 
ran  away  and  Injured  a  third  person,  there 
would  be  a  basis  for  the  argumoit  that  Mc- 
Cauley's  wrongful  act  In  driving  the  horse 
to  West  Manchester  was  die  occasion,  and 
his  leaving  it  unhitched  was  the  cause  of 
the  Injury.  Hayes  v.  Wilklns,  194  Sfass.  223. 
80  N.  E.  449,  9  L.  R.  A.  (N.  S.)  1033,  120 
Am.  St  Rep.  649;  Ritchie  t.  Waller.  63 
Conn.  155,  28  Atl.  29,  27  L.  R.  A.  161,  38  Am. 
St  Rep.  861 ;  liOomls  v.  Holllster,  76  Conn. 
275,  63  Ati.  679;  Joel  t.  Morlaon,  6  Car.  ft 
P.  601. 

4.  If  It  were  conceded  that  McCauley  was 
a  reckless  oi^rator  and  that  the  defendant 
was  aware  of  that  fact  It  could  not  be  found 
that  the  continued  empk^ment  of  a  careless 
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Beirant  by  tbe  defendant  was  tlie  legal  cause 
of  tbe  plaintiff's  injary.  Euowledge  that 
McCauley  was  habitaally  careless  in  tbe  op- 
eratiOD  of  the  aatomobfle  haa  no  tendency  to 
prove  that  the  defendant  ought  to  have 
known  or  anticipated  that  be .  would  steal 
the  vehicle,  or  use  It  for  his  own  puri>osea 
contrary  to  the  owner's  explicit  order;  and, 
unless  that  fact  Is  found.  It  cannot  be  said 
that  the  defendant's  fault  in  employing  a 
chauffeur  whom  he  knew  to  be  reckless  was 
the  cause  of  the  plaintiff's  Injury. 

The  question  whether  the  plaintiff  could 
recover  If  tbe  defendant  bad  known  Mc- 
CaaXey  was  likely  to  use  the  automobile 
without  permission  is  not  in  Issue,  and  no 
<^lnlon  is  intended  to  be  expressed  thereon. 

StxoeptUm  ovorruled.  All  ocmcuried. 


UcGARTBR.  Atty.  Gen.,  v.  DUNOAN  et  al. 

(Court  of  Chancery  of  New  Jersey.    Dec  7, 

1908.) 

1.  iHJtmcnoH  (i  92*)— Subjects  of  Relief— 

USK  or  PUBUO  PaOPBBTT. 

EquIIt  will  hesitate  to  interfere  by  pre- 
liminary injunction  with  the  management  of  an 
armory  building,  where  the  persons  intrusted 
with  the  management  thereof  are  manifestly 
exercising  in  good  faith  their  best  juilgment  and 
discretion  in  the  nae  of  tbe  building. 

[Bd.  Notew— For  other  cases,  see  Injunction, 
Cent.  Dig.  I  164;  De&  Dig.  I  D^«] 

2.  Militia  (J  17*)— Use  or  Abuobt— Injunc- 
tion. 

^e  use  of  an  armory  building  erected  for 
the  militia  for  amusement  purposes  is  lawful, 
where  it  can  be  said  leasooa^  that  the  amuse- 
ments are  essential  to  the  needs  of  the  militia, 
sod  the  use  is  not  injnrions  to  the  property 
itself ;  and  where  an  amuaement  conducted  in 
the  building  can  reasonably  be  said  to  be  neces- 
sary to  maintain  the  interest  of  the  members  of 
the  militia,  or  tends  to  aid  the  procurement 
of  re-enlistments  or  in  procuring  new  enlist- 
ments, eqnity  will  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Militia,  Dec 
Dig.  I  17.*] 

8.  HixjTiA  a  17*>~nn  or  Abh(»t— Ihjurc- 

TIOR. 

The  fact  that  an  amusement  conducted  in 
an  armory  building  was  of  sucb  a  nature  that 
the  members  of  the  militia  could  not  participate 
therein,  exc^  as  spectators)  did  not  show  an 
improper  use  of  the  tmllding  justifyiDg  relief  b; 
temporary  Injunction,  provided  the  single  and 
primary  pnrxtose  was  to  supply  such  amuse- 
ments as  were  necessary  to  maintain  tbe  in- 
terest of  the  members  as  distinguished  from  a 
purpose  to  make  money,  especially  where  the 
nee  of  the  building  for  drilling  purposes  was 
not  interfered  with. 

[Bd.  Note.— For  other  cases,  see  MiUtla.  Dec. 
T^.  I  17.*] 

Snit  Robert  H.  McGarter,  Attorney 
General,  against  Ntison  T.  Dungan  and  oth- 
ers. Heard  oh  Mil  for  ln]unctl(m  <ni  return 
of  order  to  itbow  cause.  Denied. 

John  H.  Backes,  for  complainant  Ndson 
T.  Dtmgan,  pro 


LEAMING,  V.  0.  (orally).  I  adhere  to  the 
views  which  I  expressed  at  the  time  the 
former  application  for  a  preliminary  injunc- 
tion was  made  In  this  case;  and  I  entertain 
the  view  ttiat  the  present  record  discloses  no 
conditions  bo  essentially  different  from  those 
existing  at  the  time  of  the  former  applica- 
tion as  to  warrant  preliminary  reliet  at  this 
time.  I  think  that  this  court  should,  by  a 
preliminary  writ  at  least,  hesitate  to  inter- 
fere with  tbe  management  of  an  armory 
building  when  the  persona  who  are  by  law 
intrusted  with  the  management  are  mani- 
festly uercislng.  In  good  faith,  their  best 
judgment  and  discretion  In  the  use  of  the 
building,  and  are  devoting  it  to  uses  which 
they  believe  to  be  essential  and  conducive  to 
the  general  benefits  and  needs  of  the  mili- 
tary organization,  unless,  of  course.  It  sbotdd 
be  made  to  plainly  aKwar  that  the  manag- 
ing officials  are  so  clearly  mistaken  In  their 
views  that  their  Judgment  cannot  be  pn^^r^ 
accepted  as  an  exracise  of  a  discretion  which 
the  law  has  imposed  upon  them.  I  also  en- 
tertain the  view  that  tlie  use  ot  an  armory 
building  for  amusement  purposes  is  entirely 
lawful  when  it  can  reBsanaUy  be  said  tbftt 
the  amnsements  for  which  it  Is  used  are  es- 
soitial  to  the  esprit  de  corps  of  the  r^ment 
If  uses  are  indulged  which  tend  to  material- 
ly injure  tlie  corinis  <tf  the  armory  build- 
ing, and  are  in  that  manner  deetmctlve  of 
the  state's  invperty,  or  if  amusements  are 
engaged  in  for  purely  commert^l  purposes, 
a  different  qtiestlon  is  presented;  but,  where 
tlie  amusements  which  are  conducted  In  the 
building  are  not  Injurious  to  the  property 
Itself,  and  whwe  it  can  reasonably  be  said 
that  th^  ere  necessary  to  maintain  the  In- 
terest of  the  members  of  the  guard  and  tend 
to  aid  the  procurement  of  re-enlistments,  or 
aid  In  procuring  new  enlistments,  or  operate 
to  stimulate  general  interest  and  attendance 
in  the  regular  drill  and  Instruction  work.  It 
seems  to  me  entirely  clear  tiiat  such  uses 
come  within  the  contemplated  uses  ftv  wlilcb 
the  armory  Is  erected. 

In  the  case  as  It  was  first  presented  the 
amusements  which  were  sought  to  be  en- 
joined were  dancii^  and  roller  skating,  and 
In  those  amusements  the  members  of  the  reg- 
iments participated  with  the  public,  and  in 
that  way  shared  In  the  active  enjoyment  of 
the  amusements,  not  only  as  spectators,  but 
as  participants.  The  complaints  which  are 
now  made  embody  one  new  condition,  so  far 
as  the  amusement  which  was  conducted  In 
tbe  armory  building  In  September  is  con- 
cerned. In  that  that  amusement  appears  to 
have  been  of  such  a  nature  that  the  mem- 
bera  of  the  organization  could  not  participate 
In  It  except  as  spectators;  and  that,  I  think, 
la  the  only  occasion  In  which  the  armory  has 
been  used  for  entertaimnent  purposes  In  a 
manner  In  which  the  members  of  the  Guard 
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hare  not  been  actlTe  participants,  or  have  not 
been  prlrllegecl  to  become  active  participants. 
I  cannot  think,  howerer,  that  that  fact  In 
anj  way  Introdaces  a  new  principle.  It  stin 
leaTes  the  controlling  Inqnirr,  as  I  think  I 
stated  It  when  the  matter  was  first  under 
consideration,  whether  or  not,  as  a  fact,  the 
use  which  la  In  question  Is  such  a  use  as  Is 
primarily  for  the  purpose  of  Increasing  the 
interest  of  the  members  of  the  organization, 
and  conducive  to  that  general  purpose,  or 
whether  the  use  Is  simply  a  commercial  use; 
and  the  affidavits  now  on  file  are  positive 
and  convincing  to  the  effect  that  the  single 
and  primary  purpose  of  the  officers  of  the 
organlzatiou  is  to  supply  such  amusements 
as  are  necessary  to  maintain  the  interest  of 
the  members,  and  that  the  amusements  in 
question  have  been  inaugurated  and  are  be- 
ing conducted  to  that  end,  and  that  the  reve- 
nues derived  by  the  admission  fees  which 
are  charged  are  a  matter  of  no  concern  fnr^ 
ther  than  to  make  revenues  commensurate 
or.  If  possible,  a  little  in  excess  of  the  ex* 
penses  Incident  to  the  entertainments.  It 
would  be  doing  violence  to  the  affidavits  on 
file  to  make  a  finding  of  fact  that  any  en- 
tertainment has  been  given  In  the  armory 
'  building  In  question  that  has  not  had  for  Its 
primary  aim  the  stimulus  of  an  Interest  on 
the  part  of  the  members  of  the  organisation 
itself,  as  diatii^lshed  from  any  purpose  to 
make  m<m^.  It  may  be  that  a  bicycle  track 
ai^roadies  near  to.  if  It  does  not  paw  over, 
the  boundazy  line  betweoi  an  appropriate 
and  Inappn^ate  a8&  A.  bicycle  track  nee- 
eaaarlly  occoplea  apace  that  la  primarily  In- 
tended fbr  drilUng  pnrpoaes;  but  the  evi- 
dence I>  that  the  drilling  floor  was  appro- 
priated for  the  bicycle  track  at  a  time  when 
drilUng  bad  been  Buq^mded  for  the  summer 
■eaaon  and  when  the  floor  was  not  needed 
for  any  other  pwpose,  and  that  the  track 
was  removed  before  the  part  of  the  floor 
which  had  beoi  occupied  waa  needed  for 
drilling  purposes.  I  think  the  ertdence  Is 
also  of  such  a  nature  as  to  necessitate  the 
finding  that  the  presence  ofithe  bicycle  track 
tm  the  anuory  floor  In  no  way  liUured  the 
floor  or  other  parts  of  the  building. 

I  am  entirely  convinced  that  so  long  as 
the  amn«iements  which  are  afforded  are  with- 
in the  lines  which  I  have  undertaken  to  In- 
dicate—that Is.  so  long  as  the  amusements 
which  are  held  appear  to  be  in  pursuance  of 
a  reasonable  exercise  of  discretion  upon  the 
part  of  the  officers  in  charge,  to  the  sole  end 
and  purpose  that  the  interest  of  the  indi- 
vidual members  of  the  military  organization 
may  be  Increased  and  the  needs  of  the  regi- 
ment In  that  manner  conserved,  and  not  for 
the  purpose  of  making  money — a  court  of 
equity  should  not  interfere  in  the  use.  I 
will  advise  an  order  doiylng  the  prayer  for 
a  preliminary  Injunction. 


HARTJB  T.  HABTJB. 
(Supreme  Court  of  Pennsylvania.  Nor.  2 

Comrrs  (I  2^*)— Apfeluti  JmusoionoH- 

DlOBEB  IZf  I>XVOBCB. 

Under  Act  May  6,  1899  L.  250)  |  7, 
from  a  decree  allowing  counsel  fees  and  alimonr 
in  divorce,  appeal  lies  to  the  superior,  and  Hot 
the  supreme,  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  I  242.*] 

Appeal  fnmi  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Hartje  against  Hartje  for  di- 
vorce. From  a  decree  allowli^  counsel  fees 
and  alimony,  defendant  appeals.  Bemitted  to 
superior  court 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  BROWN,  MESTBEZAT,  POTTEB, 
BLEIN,  and  STEWABT,  JJ. 

PBB  CUBIAM.  This  Is  an  appeal  from  de- 
cree allowing  connsel  fees  and  alimony  In  dt- 
Torce.  Tbo  decree  being  tor  the  payment  ot 
more  than  91,S0O  wonhl  appear,  prima  fode, 
to  come  within  the  principle  If  not  the  exact 
terms,  <^  the  decision  in  Prraitlce  t.  Hancock, 
204  Fa.  128;  68  Atl.  768,  and  the  appeal, 
tiierefbre,  would  lie  In  this  court  But  the 
same  act  (May  6^  1890  IP.  L.  2^)  on  whldi 
Prentice  t.  Hancmft  was  based.  In  section  7 
gives  the  superior  court  Jurisdiction  orer  **ap- 
pealB  In  prttceedlngs  In  divorce."  Tlie  orig- 
inal proceeding  in  the  court  below  was  for 
divorce  and  an  appeal  at  any  previous  stage 
of  it  would  certainly  have  lain  to  the  superi- 
or court  The  tect  that  this  Is  a  mon^  de- 
cree does  not  prev^t  It  from  being  still  a 
part  of  the  same  proceedli^  There  Is  no 
real  repugnance  between  the  differrat  sec- 
tions of  the  act  Section  1(c),  for  purpose  of 
Jurisdiction  in  appeals,  classifies  all  money 
Judgments  according  to  their  amount  without 
reference  to  the  nature  of  the  action,  wliUe 
section  7  deals  with  proceedings  In  divorce  as 
a  special  class,  without  reference  to  a  pos- 
sible money  Judgment  which  may  be  Incident 
to  the  action.  This  t>elng  made  a  special 
class,  the  legislative  Intent  Is  dear  to  take  It 
out  of  the  g^eral  classification  In  section  L 

The  appeal  la  remitted  to  the  superior 
court 


DAVIS  et  al.  V.  WESTMORELAND  GOCN- 
TT  RY.  CO. 

(Supreme  Conrt  of  Pennvlvania.    Nor.  2, 
1908>) 

h  SlBEKT  RAZLBOAOS  (|  117*)  —  iNJmT  10 

Child— Nsauaincs  of  Motobxan. 

Where  a  motonnan  sees  a  diild  Rtnning 
parallel  to  the  tracks,  so  that  a  step  or  two 
might  bring  her  upon  them,  the  danger  to  sneli 
chUd  Is  not  so  Inuninent  as  to  excuse  him  for 
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failinc  to  an  aMOier  child,  about  two  rean 
old,  in  dangerous  proximltr  to  the  tracks ;  and 
the  qoMtion  of  bb  □egligeoce  ia  tor  tba  Jary. 

lEd.  Note.— For  otber  casea,  see  Street  Ratl- 
nada,  Cent  Die.  |  ^ ;  Dec  Dig.  1 117.«] 

2.  NsauaENOK  (f  18e*>— Iwjtjbt  to  Intattt— 
NsQUOBRCB  or  PAaniT  —  QusffnoN  won 

JtTBT. 

Where  the  wife  ot  a  miner  leaves  a  child 
2  yeais  old  in  diai^  of  ber  dauebter  10  years 
old  wliile  the  bnaband  ia  at  worli,  the  qnestioa 
of  the  parent's  neffligence,  where  the  younger 
cfaiid  is  injured  by  a  street  car,  is  for  the  jury. 

[Ed.  Note.— For  otber  cases,  see  Negligence, 
Cent.  Dig.  I  352;  Dec  Dig.  i  IBS.*] 

An>ea]  from  Court  ctf  Common  Pleaa, 
WeatmorelaDd  County. 

Action  by  Loretta  Davis,  by  her  father, 
Jotm  B.  DavlH,  and  Jotin  B-  Davis  In  his  own 
right,  against  the  Westmoreland  County  Ball- 
way  Company.  Judgment  for  plalntlitB,  and 
defendant  appeals.  Affirmed. 

At  the  trial  It  appeared  that  on  August  12, 
1907,  the  mother  of  Loretta  Davis  left  Lor- 
etta in  charge  of  another  daughter,  10  years 
old,  and  went  on  an  errand.  The  father  of 
the  child,  John  B.  Davis,  was  at  the  time  at 
work  in  the  mines  where  he  was  employed. 
During  the  absence  of  the  parents  Loretta 
was  mn  over  by  an  electric  car,  and  seriously 
Injnred.  There  was  evidence  that.  Immedi- 
ately before  the  accident,  the  motorman's  at- 
tention had  been  diverted  by  a  little  girl  run- 
ning parallel  with  the  tracks,  and  In  some- 
what dangerous  vicinity  to  them. 

Argued  before  MITCHBLL.  C  J.,  and< 
FELL*  BROWN,  MBSTRBZAT,  FOTTrBB, 
BLKIN,  and  STBWART,  JJ. 

Wm.  A.  Stone,  Jas.  S.  Beacom,  David  L. 
NewlU,  BtejAen  Ston^  and  Albert  P.  Meyer, 
tor  appellant  Chas.  O.  Crowell,  Curtis  H. 
Gregg,  and  Sldn^  J.  Potts,  tot  appellees. 

PER  CURIAM.  When  the  larger  (dilld  ran 
oat  of  the  house  and  along  the  tracks,  the 
motorman's  attention  was  naturally  and  prop- 
erly  directed  to  her.  Though  she  was  not 
on  the  tracks,  she  was  running  parallel  to 
them,  and  so  close  that  a  step  or  two  might 
bring  her  upon  them  at  any  Instant  But 
the  danger  to  ber  was  not  so  imminent  as  to 
Justify  him,  as  a  matter  of  law.  In  closing 
his  eyes  to  other  obstructions  or  risks  in  his 
path.  He  was  bound  to  keep  a  general  look- 
aat  In  the  performance  of  bis  duties. 

It  la  negligence  in  a  traveler  along  the 
streets  of  a  city  not  to  keep  a  general  lookout 
where  he  is  going.  This  was  the  rule  held  In 
regard  to  a  foot  passenger  In  Robb  v.  Con- 
neUsTllle  Bora,  137  Pa.  ^  20  Atl.  S64.  and 
Harris  v.  Commercial  Ice  Co.,  153  Pa.  278,  25 
AtL  11S3,  and  the  same  mle  was  applied  to 
the  driver  of  a  v^lcle  In  Oraham  v.  Phila- 
delphia, 19  Pa.  Super.  Ct  292.  This  being  the 
law  In  regard  to  n^llgence  In  an  ordinary 
traveler,  a  fortlbri  applies  to  the  motorman  in 
charge  of  a  car.  Whether  In  this  case  he  did 


as  far  as  tiie  dvennutonces  pmnltted. 
or  wheQior,  notwithstanding  the  primary  can 
up(m  bto  attentioo,  he  should  have  seen  the 
smaller  diUd  In  time  to  avoid  It;  was  a  ques- 
tion of  fact  whldi  only  a  Jury  conld  answer. 

On  the  seotmd  questioA  the  negligence  €t 
tiie  paraits  In  allowing  so  young  a  child  to  be 
upon  the  street  under  the  drcomstances  Is 
equally  clearly  a  qnestioa  for  the  Jury. 
Woeckner  v.  Erie  Electrtc  Motor  Ca,  182  Pa. 
182,  S7  Atl.  966 ;  Jones  v.  United  Traction 
Co.,  201  Pa.  846,  SO  AtL  827. 

Judgment  affirmed. 


COLLER  V.  KNOX. 
(Supreme  Conrt  of  PeaiHylvanla.  Nov.  2, 1908.) 

1.  HlGHWATS  (I  18^  —  RUHAWAT  TBUI  -> 

NEouasvcs. 
^nie  men  fact  that  a  team  ran  away  does 
not  itself  Imidy  ne^igenca. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  472;  Dec  Dig.  |  IBft.*] 

2.  HlOHWATS  (8  184»)  —  HtmAWAT  Teah  — 

Neguobhoe. 

When  plaintiff  passed  a  lane  leading  from 
defendant's  house  to  a  piUdle  road,  he  saw  de- 
fendant's team  standing  In  the  lane.  He  drove 
slowly  past,  and  when  he  got  200  feet  down 
the  road,  he  lieard  a  warning  to  look  out,  and 
was  struck  by  the  runaway  team.  Held,  that 
a  nonsuit  was  properly  entered. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  I  184.*] 

Appeal  from  Court  of  Common  Pleas, 
Lawrence  County. 

Action  by  William  H.  Coller  against  Alex- 
ander G.  Knox.  From  an  order  refusing  to 
take  off  a  nonsuit,  plaintiff  appeals.  Affirmed. 

Argued  before  MITCHELL,  G.  J.,  and 
FELL,  BROWN.  MBSTBEZAT,  POTTER, 
BLKIN.  and  STEWART,  JJ. 

C.  H.  Akois,  for  appelant  J.  Norman 
Martin  and  A.  Martin  Graham,  for  appellee. 


PER  CURIAM.  There  was  no  evidence  of 
negligence  on  the  part  of  defendant.  The 
only  testimony  as  to  the  facts  of  the  occur- 
rence was  from  the  platntiff  himself,  and 
was  to  the  ^ect  that,  when  be  passed  the 
lane  leading  from  defendant's  bouse  to  the 
public  road,  he  saw  the  team  of  defendant 
standing  in  the  lane,  and  a  man  standing  at 
the  head  of  the  horses.  He  drove  slowly 
past  the  end  of  the  lane,  and  when  he  had 
gotten  180  or  200  feet  down  the  road,  he 
beard  a  warning  to  "look  out"  and  imme- 
diately after  was  stmck  by  the  runaway 
team.  In  all  this  there  is  no  evidence  of  neg- 
ligence. The  mere  fact  of  a  runaway  does 
not  by  Itself  Imply  negligence,  nor  would 
even  leaving  a  team  standing  In  a  private 
lane  do  so.  But  in  this  case  the  affirmative 
evidence  is  that  when  last  seen,  only  a  few 
moments  before  the  collision,  there  was  a 
man  standing  at  the  horses*  heads.  The  cas- 
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68  dted  by  the  appellant  of  horses  left  un- 
bltebsd  and  unattended  on  a  dQr  street  stand 
npon  an  entirely  different  footing. 
Judgmont  afflrmeill. 


WILSON  r.  BROWN. 
(Sapreme  Oonrt  of  Fennaylnnla-   Nor.  % 

i9oa) 

MASTES  and  ^VAWT  (I  286*)  —  In JTJBT  TO 
SEBVANT— BviDEItCB. 

In  an  action  to  recover  for  injariea  while 
in  defendant*!  emplovment  by  being  stnidc  by 
a  falling  plank,  held,  that  a  compulaory  non- 
suit was  properly  entered. 

[Ed.  Note.— For  other  cases,  see  Uaater  and 
SerraDt,  Cent.  Dig.  H  1010-lOSO;  Dec.  Dig.  S 
286.*] 

Appeal  trtm  Court  of  Common  Fleas,  But- 
ler Coonty. 

Action  by  William  B.  Wilson,  Jr.,  against 
Frederick  S.  Brown.  From  an  order  refus- 
ing to  take  oB  a  nonsuit,  plaintiff  appeals. 
Affirmed. 

The  following  Is  the  opinion  of  Oalbreatb, 
P.  J.,  of  the  court  below : 

"Thla  suit  was  brought  by  the  plaintiff 
against  the  defendant  for  recovery  of  dam- 
ages alleged  to  have  been  sustained  by  him 
by  an  injury  received  while  In  defendant's 
employ  In  the  construction  of  concrete  piers 
or  abutments  on  the  line  of  the  Plttaburs  & 
Western  Railway  Company.  In  the  construc- 
tion of  said  piers,  wooden  forms  were  used 
for  the  purpose  of  giving  shape  to  and  retaln- 
li^  the  concrete  In  place  until  It  had  settled 
and  hardened.  The  work  of  building  up  the 
plm  was  by  sections,  and,  as  each  section 
hardened,  the  forms  were  removed  from  the 
concrete  and  placed  further  up  for  the  pur- 
pose of  constmctlng  In  the  same  manner 
another  section  on  top  of  that  already  con 
strocted.  These  wooden  forms  were  held  to- 
gether by  lOrpenny  nails  'toed  In'  as  describ- 
ed by  the  witnesses.  When  the  constmctton 
of  the  pier  had  reached  ctmslderable  height, 
on  F^raary  26, 1907,  the  workmen,  Indudlng 
the  plalntiifl  In  this  case,  were  engaged  in  re- 
moTlniE  the  wooden  forms;  the  plaintiff  be- 
ing engaged  down  upon  the  ground  near  the 
base  of  the  pier.  Several  of  the  planks  had 
already  been  pried  loose  by  the  workmen 
engageid  on  the  pier  and  had  fallen  to  the 
ground.  The  plaintiff  was  standing  at  the 
foot  of  the  plo**  not  directly  under  the  place 
where  the  idanks  being  pried  off,  but 
around  the  comer  of  the  pier,  and  so  seoned 
to  be  removed  from  any  danger  consequent 
wgoa  the  falling  plank.  The  testimony  In  the 
case  indicates  that  the  freezing  weatiier  bad 
caused  the  planks  to  adhere  to  the  «»icrete 
so  that  some  considerable  force  bad  to  t>e 
expended  in  prying  then  loose.  During  tbe 
progress  of  this  work,  wlien  one  of  the 
planks  had  been  loosened  at  one  enA  wltb  a 


bar,  as  testified  to  by  the  witnesses,  said 
plank  swung  out  and  atxtund  the  comer  of 
the  pier,  falling  at  the  side,  not  directly  un- 
derneath, as  had  the  other  planks  which  bad 
been  removed,  but  at  the  point  where  the 
plaintiff  was  standing,  striking  him  and  do- 
ing the  injury  which  la  complained  of.  On 
part  of  plaintiff  It  is  contended  that  this  was 
due  to  defective  construction  on  part  of  the 
defendant  of  the  forms  used  in  building  up 
the  concrete,  that  the  10-penny  nails  used 
for  that  purpose  were  not  sufflcl^t,  and  that 
tbe  failure  to  use  heavier  nails  was  the  cause 
of  the  swinging  out  of  the  plank,  which  caus- 
ed the  plaintiff's  injury.  There  Is  nothing 
in  tbe  evidence  in  this  case,  we  think,  from 
which  it  can  be  reasonably  Inferred  that  tbe 
swinging  out  of  tbe  plank  in  tbe  manner  tes- 
tifled  to  by  the  witnesses  was  In  any  degree 
due  to  the  manner  of  construction  of  the 
wooden  forms,  or  that  the  same  thing  would 
have  been  less  likely  to  have  occurred  if 
larger  nails  or  spikes  had  been  used.  It  can- 
not be  said  that  the  adhering  of  the  plank, 
which  caused  the  Injury,  at  one  end  after 
the  other  bad  been  pried  loose,  was  in  any 
way  due  to  the  fact  that  the  nails  used  were 
not  of  lai^r  size.  The  testimony  in  the  case 
indicates  that  tbe  accident  was  me  of  those 
occurrences  which,  while  unfortunate,  oonld 
not  reasonably  hare  be^  foreseen  and  goavd- 
ed  against,  or  that,  if  th«e  were  ne^lgence 
on  the  part  of  any  one  or  in  any  respect.  It 
was  not  the  negligence  of  the  defendant  In 
the  constmctlfm  of  tbe  wooden  forms,  but 
rather  on  tbe  part  of  the  plalntUTs  fdlow 
workmen,  who  were  taking  the  fwius  apart 
We  are  not  conrlnced  ther^ore  tliat  this  Is  a 
case  which  should  have  been  submitted  to 
tbe  Jury ;  there  being  no  evidence  from  which 
any  reasonable  Inference  <tf  tbe  defendant's 
negligence  could  be  drawn.  For  this  reaarai, 
the  motitm  of  plalntUTs  counsel  to  take  off 
tbe  compulsory  nonsuit  is  refused.** 

Aigued  befbre  MITGHELI^  G.  1.,  and 
FELL,  BROWN.  UESTRBZAT,  POTTER, 
ELKIN  and  STEWART,  JJ. 

J'ohn  M.  Greer,  John  B.  Greer,  and  Tboa: 
H.  Greer,  for  appellant   Wishart  ft  Dkfe^ 

and  R.  P.  Scott,  for  appellee. 

PER  CURIAM.  The  Judgment  Is  affirmed 
on  the  opinion  of  the  court  below. 


ENTERPRIBB  TRANSIT  CO.  t.  GOL- 

UNS  et  al. 
(Supreme  Conrt  of  Penna^vania.    Nov.  2, 

BonnuARiES  d  6*)  — Subvxts— Absencb  or 
Monuments. 

Where  the  north  comer  and  west  corner  of 
a  survey  are  maiked  on  the  groands,  and  tb« 
northwesterly  line  between  them  is  fixed,  tb? 
southwesterly  line  will  be  located  by  the  offidal 
ocwrscs  and  distances,  where  there  are  no  moou- 
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raenta  on  sacfa  liae  made  for  that  lint  to  stop  k 
short  of  Bnch  distances. 

[Dd.  Note.— For  other  caBM,  see  Boondftricf, 
Cent.  Dig.  I  47;  Dec.  Dig.  |  6.*] 

Appeal  fr<an  Ooort  of  CSommoii  Pleu,  For- 
est Coonty. 

Action  by  tbe  Enterprise  Transit  Company 
against  T.  D.  Collins  and  others.  Judgment 
for  d^eodaats,  and  i»laintiff  appealg.  Af- 
firmed. 

The  case  tamed  upon  the  location  of  the 
sontlieastem  line  of  warrant  No.  5^0;  the 
plalntUAi  claiming  the  land  In  dispute  under 
warrant  Na  5,132  which  was  three  days 
Junior  to  No.  5^270.  It  was  undisputed  that 
the  northern  and  western  comers  of  No. 
6^0  were  well-marked  trees,  and  that  the 
northwestern  line  was  fixed  try  these  monu- 
ments. The  return  of  surrey  called  for  a 
line  from  tbe  northern  comer  south  45  de- 
grees east.  320  rods,  to  a  spmce.  At  the 
time  of  the  trial  the  spmce  had  disappeared, 
and  no  living  person  could  tell  the  place  of 
its  location.  Warrant  Na  C,270  was  alleged 
by  tbe  plaintUht  to  be  one  of  a  body  of  100 
warrants  Issued  to  George  Head  and  was 
returned  as  having  four  marked  comers  on 
tbe  ground.  The  plalntltTs  claimed  to  fix 
the  location  of  the  missing  spmce  by  pro- 
tracting other  lines  of  adjacent  warrants  of 
the  same  block,  and  Id  so  doing  fixed  the 
width  of  said  warrant  at  288.9,  Instead  of 
320,  rods ;  the  strip  of  86.1  rods  wide  being 
tbe  land  In  controversy,  Tba  defendants  con- 
tended that  tbe  place  of  the  spruce  and  the 
Boutheastem  line  ot  said  warrant  Should  be 
fixed  by  running  the  oacial  courses  and  dla- 
tancea  from  tbe  monuments  found  on  the 
north  and  west,  as  long  as  no  other  maAs 
were  found  to  stop  It  short 

The  court  (Llnds^,  P.  J.)  charged  as  fol- 
lows: 

**Thls  is  an  action  of  trespass  brought 
the  Enterprise  'nanslt  Company,  plaintiff 
against  T.  D.  Collins  and  others,  defendants, 
to  recover  the  value  of  timber  alleged  to 
bave  been  cut  and  tak«i  away  from  tbe 
plalntUTs  lands  which  are  described  In  the 
statement  of  dalm.  The  answers  to  tbe 
points  presented  by  counsel  for  the  parties 
will  determine  whether  or  not  the  plaintiff 
has  a  right  to  recovw,  and  we  will  now  an- 
swer those  points: 

**8econd.  The  principal  qnestfon  of  loca- 
tion for  tbe  Jury  to  determine  in  this  case 
is  the  dividing  line  upon  the  ground  between 
the  plaintiff's  muraut  No.  6,132  and  tba  de> 
fendants*  warrant  Na  6,270,  and  that  Is  to 
be  determined  by  ascertaining  the  true  loca- 
tion upon  the  ground  of  the  sontheastem 
line  of  warrant  Na  6,270.  Affirmed. 

"Third..  The  returns  of  survey  of  tbe  sev- 
eral George  Mead  warrants  Nos.  5,286,  6Ji67 
5.208,  5,260.  and  5,270  each  calls  for  the  wax- 
rant  lying  northeast  of  It  respectively,  that 
1b  tn  say,  the  return  of  survey  of  5,206  calls 


for  5,265  as  Its  adjolner  upon  tbe  northeast, 

6.267  calls  for  5,266,  5263  calls  for  6,267, 

5.268  calls  for  5,268,  and  5.270  calls  for  6.260 
as  Its  adjolner  upon  its  northeast  boundary, 
so  that  each  of  said  warrants  respectively 
Is  the  leading  warrant  for  tbe  tract  lying 
Immediately  as  Its  adjolner  to  the  southwest. 
And  In  locating  tbe  aoutheastera  line  of  said 
tier  of  Mead  warrants,  we  must  follow  the 
footsteps  of  the  surveyor  In  ascertaining  the 
said  line,  and  the  monuments  he  marked  or 
called  for  therein,  as  the  landmarks  of  the 
several  tracts  mentioned  of  which  It  forms 
the  southeastern  boundary.  Refused. 

"Fourth.  Warrant  Na  5.267  is  to  be  located 
from  ite  undisputed  monnmo^ts  given  In  evi- 
dence in  this  case^  to  wit  the  spmce  for  Its 
northern  corner,  the  spmce  for  Its  eastern 
comer,  the  white  oak  for  Its  southern  cor- 
ner, and  tbe  white  oak  for  its  western  cor- 
ner. Refused. 

"Fifth.  Warrant  No.  6,268  is  to  be  located 
from  its  undisputed  eastern,  northern,  and 
western  monumeuta  given  In  evidence  In  this 
case,  to  wit,  tbe  white  oak  for  Its  eastern 
comer,  the  white  oak  (or  Its  northern  coi^ 
ner.  and  the  service  berry  for  Its  western 
comer,  and  the  location  of  its  sonthera  cor- 
ner Is  to  be  determined  by  the  Intersection 
of  the  undisputed  lines  upon  the  ground 
leading  southwest  from  the  white  oak  east- 
em  comer,  and  southeast  from  the  service 
berry  westem  comer  their  ofllclal  courses,  in 
Salmon  creek  at  the  reputed  location  of  the 
black  oak  called  for  In  tbe  return  of  survey 
of  said  warrant  No.  5,268.  Refused. 

"Sixth.  Warrant  No.  5,269,  in  the  absence 
of  other  evld^ce  of  tbe  place  of  the  location 
of  the  spruce  called  fw  in  Its  retum  of  sur- 
vey for  its  aontbem  comer,  is  to  be  located 
by  ascertaining  upon  the  ground  Its  north- 
west line  between  the  location  of  the  spruce 
western  comer  and  Its  service  berry  north- 
ern comer,  and  the  location  upon  the  ground 
of  its  eastem  line  betwe«a  the  location  upon 
the  ground  of  said  service  berry  nOTthem  cor- 
ner and  tbe  place  fixed  1^  the  Jury  as  the 
location  ot  the  black  oa&  southern  comer  of 
Na  6,268.  and  the  southern  comer  of  Na 

5.269  will  be  ascertained  by  protracting  tbe 
sontheastem  line  of  Na  6,268  southwest  par^ 
allel  with  the  northwest  line  of  5,269,  its  of- 
ficial course,  until  it  Intersects  a  line  ranning 
from  tbe  spruce  westem  comer  southeast 
parall^  with  its  northeastern  Hue,  its  official 
course,  and  the  point  of  intersection  of  said 
lines  will  be  the  southern  comer  of  said  war^ 
rant  No.  6,269.  Refused. 

"Seventh.  Warrant  No.  6,270  will  be  lDcat< 
ed  In  tbe  same  manner  by  ascwtalnlng  upon 
the  ground  the  northwest  line  between  Its 
black  oak  western  comer  now  standing,  and 
the  location  ot  Its  spmce  northern  comer, 
and  tbe  location  upon  tbe  ground  of  its 
northeast  Hue  between  the  location  of  Its 
spmce  north  comer  and  the  point  ascertain- 
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ed  for  the  location  of  tbe  soathern  corner  of 
5^0&,  and  the  southern  comer  of  said  war- 
rant No.  5,270  will  be  aacertalned  by  pro- 
tractlDS  the  southeastern  line  of  No.  5^69 
southwest  parallel  with  the  northwest  line 
of  5,270,  Its  official  course,  tmtl]  It  Intersects 
a  line  running  from  said  black  oak  western 
corner  southeast  parallel  with  Its  north- 
eastftm  line,  Its  offldal  course,  and  the  point 
of  Intersection  of  said  lines  will  be  the  soutb- 
f>m  corner  of  tbe  defradauta*  warrant  No. 
5,270. 

"We  are  unable  to  take  the  Tlew  In  rela- 
tion to  this  case  that  tbe  counsel  for  the 
plaintiff  has  taken  In  these  points  last  read, 
being  the  third,  fourth,  fifth,  pixtfa,  and  sev- 
enth, and  we  Iher^ov  answer  them  In  the 
negative. 

"Defendants*  points: 

**(!)  Under  the  law  and  tbe  evidence  tbe 
plaintiff  la  not  entitled  to  recover,  and  the 
verdict  must  be  for  the  defendants.  Af- 
firmed. 

"(2)  Inasmuch  as  the  north  corner  and  the 
west  comer  of  the  defendants*  surrey  Is  un- 
disputed, and  there  are  no  monuments  on 
the  southeasterly  side  made  or  adopted  for 
that  line  to  stop  It  short  of  Its  official  dis- 
tance, that  southeasterly  line  is  to  be  located 
by  the  official  courses  and  distances,  and  by 
such  location  the  plaintiff  cannot  recover,  and 
the  verdict  must  be  for  the  defendants.  Af- 
firmed. 

"(3)  The  location  of  5270  cannot  be  limited 
or  controlled  by  the  black  oak  of  5,268  and 
5,209  at  Salmon  creek  nearly  two  miles  dis- 
tant, and  tbe  verdict  must  be  for  the  defend- 
ants. Affirmed. 

"The  Court:  Under  the  answers  to  the 
points,  gentlemea,  these  can.be  no  recovery 
in  the  case.  We  thus  take  the  responsibility 
of  deciding  tba  case,  and  there  Is  nothing 
for  yon  to  do  but  to  render  your  verdict  for 
the  d^endants." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  ME8TBEZAT.  POTTER. 
ELKIN,  and  STEWART,  JJ. 

D.  I.  Ball  and  A.  C.  Brown,  for  appellant 
Thomas  H.  Murray,  Ritchie  &  Carriuger,  and 
A.  L.  Col^  for  appellees. 

PER  CURIAM.  The  Judgment  la  affirmed 
on  the  charge  and  answers  to  the  points  by 
the  learned  Judge  below. 


GUTHRIE  et  ux.  v.  BALTIMORE  & 
O.  B.  CO. 

(Supreme  Court  of  Pennsjlvaiua.    Nov.  2, 
1908.) 

Railroads  (S  850*)— Accidewt  at  Cbossino— 
Evidence— ^^uESTiON  foe  Jubt. 

In  an  action  against  a  railroad  company 
for  personal  Injuries  at  grade  cros^g,  held, 


that  the  nefllgnoe  of  deSendant  was  for  the 

Jury. 

[Ed.  Note.— Fbr  other  eases;  see  Railroads. 
Cent.  Dig.  K  1152-1165;  De&  Dig.  {  85a«] 

Appeal  from  Court  Of  Common  Pleas,  . 
Washington  County. 

Action  by  M.  G.  Gntiirle  and  wife  against 
tbe  Baltimore  &  Ohio  Railroad  Company. 
Judgment  for  plalntUti,  and  defendant  ap* 
peals.  Affirmed. 

Argued  before  MITCHBnXs  C.  J.,  and 
FELL.  BBOWN.  MBSTBBZAT»  ELKIN,  and 
STEWABT,  JJ. 

Norman  B.  Clark  and  Wlnfleld  WSlvatae, 
for  appellant  T.  F.  Blrdb,  tor  appdleea. 

PER  CURIAM.  The  crossing  at  which  the 
accident  occurred  Is  conceded  to  be  exception- 
ally daDgerous,  and  at  the  time  was  Incum- 
bered with  care,  eta,  which  otMtructed  the 
view.  The  plaintiff,  driving  towards  the 
crossing,  stopped  at  a  point  about  80  feet 
from  the  tracks,  looked  through  a  driveway 
or  opening  to  tbe  east,  where  a  view  could 
be  had  for  a  distance  of  about  500  feet,  and, 
seeing  or  hearing  nothing,  drove  on  to  a  far- 
ther point  variously  stated  from  60  to  25  feet, 
and  again  stopped,  looked,  and  listened.  A 
freight  train  was  pulling  out  from  the  siding 
at  this  i>olnt  and  when  it  had  cleared  the 
crossing  the  driver  looked  again,  having  a 
clear  view  to  the  east  for  about  800  feet 
started  to  cross,,  and  was  struck  by  an  ex- 
press train  coming  from  the  east  on  the  main 
track.  At  the  time  of  starting  several  per- 
sons, including  a  brakeman  on  the  rear  of 
the  freight  train  polling  out,  called  and  mo- 
tioned to  the  driTffl,  who  unfortunately  mis- 
took the  signals  to  mean  "come  on"  instead 
of  "keep  back." 

This  is  a  brief  outline  of  the  chief  elements 
in  a  rather  complicated  sltuaUon,  but  it  is 
sufficient  to  show  that  the  plaintiff's  driver 
was  endeavoring  to  observe  the  rule,  and  not 
dashing  ahead  In  reckless  disregard  of  It 
Whether  he  used  the  diligence  and  caution 
which  tbe  situation  required  was  therefore 
a  question  for  the  Jury.  Ely  r.  Pittsburgh, 
etc.,  By.  Co.,  158  Pa.  233.  27  Atl.  970;  Beach 
V.  Penna.  B.  R.  Co.,  212  Pa.  507,  61  AfL  1106; 
Howard  t.  B.  &  O.  B.  B.  Co.,  219  Fa.  358. 
68  Atl.  84& 

How  far  the  driver  was  excnsable  for  re- 
garding what  he  took  to  be  invitation  or  ad- 
vice to  drive  on  was  also  a  matter  for  tbe 
Jury.  It  depended  altogether  on  the  circum- 
stances and  is  not  susceptible  of  subjection  to 
a  fixed  rule.  It  is  urged  by  appellant  that 
the  brakeman  was  not  in  the  position  of  a 
watchman  for  the  crossing,  and  therefore  his 
action,  eyea  if  It  had  been,  as  the  driver 
thought  It  was,  an  Invitation  to  drive  on. 
could  not  bind  the  railroad;  but  that  Is  not 
Its  application.  It  was  not  evidence  of  <le- 
fendant's  negligence,  but  evidence  tending  to 
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rebut  (xmtribntorr  negligence  on  the  part  of 
plaintiff.  The  absence  of  oflSclal  character  In 
the  person  giving  the  advice  did  not  go  to 
the  admlBBlbUlty  but  to  the  weight  of  the 
evidence.  To  drive  on  In  the  face  of  an  un- 
derstood warning  to  keep  back,  no  matter 
from  whom  received,  wonid  c^talnly  be  some 
evidence  of  negligence,  and  for  like  reason 
an  invitation  or  advice  to  come  on  would  be 
evidence  to  negative  negligence,  not  so  strong 
a<  in  th«  other  case,  for  in  positions  of  risk 
or  danger  every  one  is  bound  to  use  bis  own 
senses  In  acting  with  care,  but  nevertheless 
evidence  of  snch  weight  as  the  Jur;  should 
accord  It  under  the  clrcnmstaneea. 
Judgment  affirmed. 


EASTMAN  V.  TROTTER  WATER  CO. 

(Saprem*  Court  of  Pennsylvania.    Nov.  2, 

1908.) 

iHjuKcnoir  a  187*)— Oboundb— BuxKEnT  Do- 
MAin. 

In  a  bill  to  restrain  a  water  compaoy  from 
exf>rcisiDr  the  right  of  eminent  domatn,  mi  the 
ground  toat  it  is  a  corporation  for  private  nses, 
a  prelindnaiT  Injunctini  is  properly  denied, 
where  it  is  ahown.  that  defendant  is  «  pablk 
service  corporation. 

[Bd.  Not&r-For  other  casH^  see  Injunction, 
Dec.  Dig.  I  m.*] 

Appeal  from  Court  of  Common  Fleas, 
Fayette  County. 

Suit  hf  T.  N.  Eastman  against  tba  Trotter 
Water  CtHnpany.  From  a  decree  reusing  a 
prtilmlnary -Injunction,  plaintiff  appeals.  Af- 
firmed. 

The  following  Is  the  opinion  of  Umbel,  P. 
of  the  court  below: 

"And  now,  July  28.  1908,  the  within  bill 
being  presented  In  open  court,  together  with 
the  injunction  affidavits  and  bond,  after  due 
consideration  and  under  the  authority  of 
Moore  et  al.  t.  Trotter  Water  Company,  No. 
475.  In  eqni^  of  this  court,  where  the  constl- 
tntlonal  questions  here  raised  were  passed 
open,  and  It  was  established  to  the  satlstac- 
tion  of  the  court  that  the  defendant  is  a  pub- 
lic service  corporation,  and  not  merely  a 
corporation  for  private  uses,  it  is  ordered, 
adjudged*  and  decreed  that  the  prayer  of  the 
bill  be  denied,  and  a  preUmlnary  injunction 
be.  and  the  nme  1«  hwel^,  accordingly,  re- 
fused.'* 

Ar^ed  before  MITCHE^LL,  C.  J.,  and 
FEUU,  BROWN,  MD8TRBZAT.  POTTER, 
EI^N,  and  STEWABT,  J  J. 

A.  E.  Jones,  for  appelant  W.  F.  McCook, 
and  £.  H.  R^trert,  for  appelleb 


PKB  CURIAM.    This  ii  plainly  a  case 
for  final  liearli^. 
Appeal  dismissed. 


CLARION  COUNTT  v.  CLARION  TP. 
(Sninems  Court  of  Pennsylvania.    Nov.  2, 

i9oa) 

1.  Statctbb  (I  123*)— TnxE  of  Act. 

Act  April  20,  1905  (P.  L.  237).  being  an 
act  to  provide  for  the  maintenance  of  tnmplkes 
for  poblic  use,  free  of  toll,  is  not  anconstitu- 
tlonal  for  failing  to  express  the  sobject  of  the 
act  in  the  title. 

[Dd.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  f  123.*] 

2.  Statutes  (I  181*)— Auendmert— Vauditt. 

Act  ApriT  20,  1905  (P.  L.  237).  relating 
to  appropriation  of  turnpikes  for  public  use, 
free  of  tolls,  is  not  a  violation  of  Const,  an.  3, 
I  6,  prohibiting  the  revivsl.  amendment,  or  <>x- 
tenslon  of  any  law  by  reference  to  its  title; 
it  not  being  an  amendment  to  Act  June  2,  1887 
(P.  L.  810),  i  11,  but  a  new  law  covering  the 
whole  subject  and  ccHuplete  in  itself. 

[Ed.  Nota— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  199 ;  Dec  Dig.  S  131.*] 

3.  Taxation  (|  40*)  —  Bquautt— GoirsnTU- 

TIONAL  L4W. 

A(jt  April  20,  1905  (P.  L.  237),  reUting  to 
appropriation  of  turnpikes  for  public  use,  la  not 
a  violation  of  Const,  art  9.  S  1,  demanding  uni- 
formity of  taxes;  the  law  not  involving  any 
question  of  legality  of  taxation. 

[Bd.  Note^For  other  case^  see  Tteatloo, 
Cent  Dig.  I  69;  Dee.  DlgTl^*] 

Appeal  from  Superior  Court 

Action  by  Clarion  County  against  Clarion 
Township.  From  a  Judgment  of  the  Superior 
Court,  affirming  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.  Affirmed. 

The  following  is  the  per  curiam  opinion 
of  the  Snporlor  Court: 

"The  general  question  for  decirton  In  this 
caw  is  whether  or  not  it  is  the  duty  of  Clari- 
on county  to  repair  and  maintain  a  portion 
of  a  certain  turnpike  that  was  condemned, 
and  for  whidi  condemnation  damages  were 
paid  by  the  county.  Hie  dedalon  of  this 
qoestiim,  it  is  conceded  by  counsel  for  appel- 
lant, depends  upon  the  proper  determination 
of  the  question  whether  Act  April  20,  1905 
(P.  U  287),  and  Act  AprU  26. 1907  (P.  L.  104), 
are  cmistltutlonBl.  The  court  below  decided 
both  questions  in  the  affirmative.  The  pre- 
cise question,  was  decided  by  the  Superior 
Court  in  February  last,  in  the  case  of  Com- 
monwealth ex  rel.  v.  Tan  Bowman  et  al.,  up- 
on appeal  from  the  Judgment  of  the  court  of 
common  pleas  of  Cumberland  county.  That 
case  was  not  reported  at  the  time  the  present 
appeal  was  taken  or  argued.  Consequently, 
it  bad  not  come  to  the  notice  of  counsel. 
Nothing  has  been  auffiested  In  the  argu- 
ment which  was  not  fully  cpnsidered  in  the 
decision  referred  to,  and  we  see  no  occasion 
to  add  anything  to  the  opinion  rmdered  by 
our  Brother  HENDERSON  in  that  case. 

"The  Judgmttit  is  affirmed." 

The  following  la  the  <4dnl<«i  of  HENDER- 
SON, J.,  in  the  Superior  Court,  in  Common- 
wealth ex  Tti.  Dlst  Atty  v.  Tan  Bowman,  et 
al.,  SB  Fa.  Super.  Ct  410: 

"The  appellants  except  to  the  decree  of 
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the  court  below,  on  Uie  ground  that  the  act 
of  assembly  under  which  the  proceeding  was 
Instituted  iB  unconstitutional.  The  flrst  ob- 
jection Is  that  its  title  is  defective,  and  there- 
fore repugnant  to  section  8  of  art  3  of  the 
Constitution.  The  title  Is  'An  act  to  prorlde 
for  the  repair  and  maintenance  or  Improve- 
ment, by  the  proper  county,  ci^  or  borough, 
of  turnpikes  heretofore  or  hereafter  appro- 
priated or  condemned,  or  any  part  thereof, 
for  public  use  free  of  tolls.'  Then  follows 
the  enactment  of  section  1:  *That  when  any 
turnpike,  or  part  thereof,  has  been,  or  may 
thereafter  be,  appropriated  or  condemned  for 
public  use,  free  of  tolls,  under  any  existing 
laws,  and  the  assessment  of  damages  therefor 
shall  have  been  paid  by  the  proper  county, 
such  turnpike,  or  part  thereof,  shall  be  prop- 
erly repaired  and  maintained  at  the  expense 
of  the  county,  dty  or  borough  in  which  the 
turnpike,  or  part  thereof  ilea.'  There  is  cer- 
tainly no  such  omission  to  set  forth  In  the 
title  the  snbject  of  the  act  as  brings  It  un- 
der the  constitutional  prohibition.  It  would 
be  a  su[}erfluous  repetition  to  engage  In.  the 
discussion  of  this  question.  Many  cases 
hold  that  it  is  sufficient  if  the  tiUe  fairly 
gives  notice  of  the  real  subject  so  as  to  rea- 
-sonably  lead  to  an  inquiry  as  to  what  la  con- 
tained in  the  body  of  the  act  Some  of  the 
Ifater  cases  are:  Franklin  v.  Hancock,  204 
Pa.  110,  63  AtL  644 ;  Bridgewater  Bf^rough  v. 
Bridge  Co.,  210  Pa.  105,  69  Atl.  OOT;  Middle- 
town  Road,  15  Pa.  Super.  Ct  187;  Com.  v. 
Meads,  29  Pa.  Super.  Ct  821.  Courts  ap- 
proach the  consideration  of  the  constitution- 
ality of  a  statute  with  the  desire  and  duty 
to  sustain  It.  If  that  be  practicable,  and  Its 
Invalidity  must  very  eleaiiy  appear  before 
that  fact  will  be  declared.  All  of  the  pro- 
visions of  the  act  under  consideration,  ex- 
cept the  repealing  clause,  are  contained  in 
section  1.  The  title  not  only  directs  attentlw 
to  the  subject  of  the  act,  but  la  a  full  syl- 
labus of  it,  and  contains  about  one-third  of 
the  number  of  words  found  in  the  statute 
The  act  has  but  one  subject;  that  la,  the 
maintenance  of  certain  highways  by  the  coun- 
ty, city,  or  borough  where  such  highways  ex- 
ist, and  this  U  set  forth  more  fully  and  clear- 
ly in  the  title  than  Is  usual,  and  much  more 
so  than  In  many  statutes  whose  constitution- 
ality In  this  respect  has  been  sustained  by 
the  Supreme  Court 

"It  is  further  objected  that  the  act  Is  In 
violation  of  section  6  of  art  3  of  the  Consti- 
tution, which  prohibits  the  revival,  amend- 
ment, or  extension  of  any  law  by  reference 
to  its  title  alone.  The  argument  Is  that  the 
act  Is  merely  a  part  of  a  system  devised  for 
opening  toll  roads  for  the  use  of  the  public, 
and  Is  an  amendment  to  section  11  of  Act 
June  2,  1887  (P.  L,  310).  The  answer  to  this 
Is  that  the  statute  Is  in  form  and  l^lslative 
intention  a  new  law  covering  the  whole  sub- 
ject and  changing  the  l^lslatlon  of  the  act 
of  18S7.  It  Is  complete  in  itselft  Its  mean- 
ing Is  apparent  on  its  fac^  and  It  does  not 


require  the  re-enforcement  of  any  other  stat- 
ute to  give  it  effect  Such  an  act  does  not 
violate  the  Constitution,  thou^  It  may  op- 
erate to  alter  or  repeal  a  prior  act  Sea- 
right's  nstata,  16S  Pa.  210,  29  AtL  800; 
Greenfield  Ave.,  191  Pa.  290,  43  AtL  225: 
Emsworth  Borough,  6  Pa.  Super.  Ct  29.  A 
casual  glance  at  the  statutes  will  dlsdoee  the 
levolntion  of  the  law  on  many  subjects 
brought  about  by  Independent  enactments  In- 
cori>oratlng  new  provisions  whldi  in  eftect 
amended  previons  legislation  on  the  same 
subjects,  but  It  never  was  supposed  that  such 
enactments  could  only  be  made' constitutional 
by  connecting  them  in  terms  with  prior  le^- 
ialation.  Section  2  r^>eal8  all  inconsisteat 
acts,  and  there  is  no  foundation  for  the  posi- 
tion that  there  is  on  amendment  within  the 
coustltntional  provision  referred  to. 

"It  is  further  contended  that  the  act  vio- 
lates section  1  of  article  9  of  the  Constitution, 
which  demands  uniformity  oC  taxation.  This 
objection  la  met  by  the  reply  that  the  subject 
of  the  statute  is  not  one  of  taxation  at  alL 
There  is  no  constitutional  obligation  cm  any 
municipal  district  to  maintain  public  high- 
ways. The  duty  is  imposed  by  statute,  and 
It  is  a  matter  of  legislative  discretion  whether 
a  h^hway  shall  be  ibalntained  by  the  county 
or  by  a  local  municipal  district  It  fa  not  a 
matter  of  legal  concern  to  the  taxpayers  of  a 
borough  or  city  that  the  county  assumes  the 
cost  of  the  maintenance  of  a  public  road  In 
a  township.  A  county  bridge  and  the  ap- 
proaches thereto  are  a  part  of  a  public  high- 
way often  wholly  in  one  township  and  are 
erected  and  maintained  at  the  charge  of  the 
county,  but  no  one  contends  that  the  town* 
ship  may  not  be  relieved  from  the  cost  of 
such  part  of  a  public  highway  by  proper  pro- 
ceedings in  the  court  of  quarter  sessions.  In 
such  a  case  all  of  the  taxpayers  of  the  coun- 
ty are  required  to  contribute  to  the  erection 
and  maintenance  of  the  bridge,  whldi  before 
It  was  made  a  county  charge,  was  a  burden 
upon  the  local  district  Highways  are  for  the 
use  of  the  public,  generally,  and  if,  by  rea- 
son of  difficulty  of  construction  or  cost  of 
maintenance,  It  Is  deemed  advisable  that  one 
of  them  be  constructed  or  maintained  out  of 
the  county  fund,  taxpayers  of  another  town- 
ship or  borough  have  no  standing  to  object 
on  the  ground  of  inequality  of  taxation.  The 
cost  of  the  maintenance  ot  roads  Is  necessari- 
ly greater  in  some  districts  than  in  others, 
owing  to  the  larger  mileage,  the  quality  of 
the  soil,  and  the  topographical  conditions. 
The  section  of  the  Constitution  undor  consid- 
eration does  not  forbid  the  Legislature  to  an- 
thorlze  the  construction  or  molntounce  of 
a  part  or  the  whole  of  a  public  highway  at 
the  expfflise  of  the  county.  We  think  the 
learned  counsd  are  In  error  in  supposing  that 
any  question  of  equality  of  taxation  Is  Involv- 
ed In  tlie  case. 

"The  contention  that  the  act  is  local  or  spe- 
cial legislation  is  not  maintalnaU&  Hie  law 
Is  general  in  Its  terms  and  Is  appUcaU* 
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throngiioat  the  commonwealth.  Every  punson 
Is  affected  by  it  who  Is  brooght  within  the  re- 
lations and  drcDmstances  provided  for.  The 
mere  fact  that  local  results  may  be  produced 
throu^  Its  operation  does  not  necessarily 
render  it  nnconstltatlonal.  A  law  may  by 
classification  or  otherwise  produce  diversity 
of  result,  and  yet  be  general  where  the  classi- 
fication is  based  on  a  real  distinction.  It  Is 
for  the  L^slature  to  determine  the  expedi- 
ency of  the  law.  Brans  v.  Philllpl,  117  Pa. 
226,  U  Atl.  630,  2  Am.  St  Rep.  655 ;  Lehigh 
Valley  Coal  Co.'s  Appeal,  164  Pa.  44,  80  Atl. 
210;  Stegmaier  v.  Jones,  208  Pa.  47,  52  Atl. 
56;  Com.  v.  Brown,  210,  Pa.  29,  60  AU.  479; 
Mlddletown  Road,  15  Pa.  Super.  Ct  167. 
Every  conn^  similarly  sltnated  as  to  con- 
demned or  abandoned  turnpikes  Is  within 
the  (^ration  of  the  statute.  None  are  ex- 
cluded because  of  any  local  condition  or  dr- 
eam stance. 

"It  Is  also  argued  that  thrare  Is  an  Incon- 
sistent election  allowed  to  coimty  commis- 
sioners with  reference  to  the  manner  of  main- 
taining the  road  because  of  Act  June  26, 
1S05  (P.  L.  836).  These  acts  are  not  Incom- 
patible and  relate  to  different  subjects.  The 
latter  act  provides  for  the  permanent  im- 
provement of  certain  public  highways  and 
makes  such  improved  highways  county  roads. 
The  act  of  1905  (Act  April  20,  1905  [P.  L. 
237])  relates  solely  to  the  repair  and  main- 
tenance or  Improvement  by  the  proper  coun- 
ty, dty,  or  borough  of  appropriated  or  con- 
demned turnpike  roads.  If  any  question  of 
dectkm  arose,  the  opinions  in  Mlddletown 
Roadi,  15  Pa.  Super.  Ct  167.  and  Lehigh  Val- 
ley Coal  Go.'8  Appeal.  164  Pa.  44,  30  Atl.  210, 
fully  answer  the  argument  None  of  the  ob- 
jections to  the  constitutionality  of  the  law 
are  snstalned. 

"Tbe  decree  Is  affirmed." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  MESTBEZAT.  POTTER, 
ELKIN,  and' STEWART,  J  J. 

J.  T.  Retnsel,  for  appellant.  W.  D.  Bums, 
tor  appellee. 

PER  CURIAM.  The  judgment  Is  affirmed 
on  tbe  opinion  of  the  Superior  Court,  for  the 
reasons  stated  In  Com.  r.  Tan  Bowman,  85 
Pi.  Super.  Ot  410. 

MTTNNS  V.  PITTSBURG  BYS.  CO. 

(Sapreme  Court  of  Praniylvaiila.    Nov.  2, 
1908.) 

MAsm  Ann  Sbevaut  (|  280*>-Injubt  to 

SXRVAin— CONTBIBCTOBT  NeOIJOBNCE. 

In  an  aetim  to  recover  for  tbe  death  of  a 
aurtoTman.  a  nonsuit  heltl  proparfy  eatered  on 
evidence  mowing  eontrlbntMy  negligence. 

(Ed.  Note^For  other  cases,  see  Msster  and 
Atrvant,  Gent.  Dig.  H  1060-11S2;  De&  Dig.  | 
289.*] 


AtH)eal  from  Court  of  Common  Pleas,  Al- 
l^heny  County. 

Action  by  Mamie  Munns  against  the  Pitts- 
burg Railways  Company.  From  an  or^r  re- 
fusing to  take  off  a  nonsuit,  plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Kennedy, 
P.  J.,  In  the  court  below : 

"This  action  Is  brought  for  the  recovery  of 
dantagea  to  the  plalntlfte  for  the  death  of  the 
decedent,  which,  they  allege,  was  caused  by 
the  negligence  of  the  defendant  company. 
The  deceased  was  at  the  time  in  the  employ 
of  the  defendant  company  as  motorman,  and 
was  operating  the  car  to  which  the  accident 
occurred.  The  stotement  and  claim  of  the 
plalntlfCs  is  that  the  car  left  the  track  on  a 
bridge  which  was  bnllt  by  and  belonged  to 
tbe  city  of  Pittsburg,  and  over  which  the  de- 
fendant company  bad  no  control.  The  testi- 
mony as  to  the  condition  of  the  track  <m  the 
approach  to  the  bridge  does  not,  therefore, 
seem  to  have  anything  to  do  with  this  ac- 
ddent,  and  the  testimony  with  reference 
thereto  vas  properly  excluded;  the  auc- 
tion in  plaintiflSB*  statement  and  the  testi- 
mony with  rq^a^  thereto  showing  that  the 
accidmt  occarred  the  car  leaving  the 
track  on  the  bridge. 

"Tbe  deceased  had  bem  in  the  empli^  of 
the  defendant  company  for  some  time  previ- 
ons  to  the  accldoit,  and  had  <q»rated  cars 
on  the  line  where  the  accident  occurred.  The 
testimony  does  not  show  any  negligence  on 
tbe  part  aC  the  defondant  company  which 
proximately  occasioned  the  accident  It 
seems,  from  the  testimony  on  behalf  of  the 
plaintiffs,  that  the  motorman  was  operating 
the  car  at  the  time  at  an  nndne  ral»  of 
speed,  and  that  be  disregarded  the  notice  to 
stop  at  the  approach  to  the  bridge,  and  that 
the  accident  was  caused  his  own  contribu- 
tory negligence.  The  length  of  ttane  that  he 
was  in  the  employ  of  the  c(»npany  and  cross- 
ing over  this  particular  bridge  tended  to 
show  that  he  assnmed  tbe  risk  ot  the  em- 
ployment This  being  the  ease,  and  there  be- 
ing no  negligence  on  the  part  of  the  defend- 
ant company  shown  creating  any  liability  to 
these  plainttfte,  and  the  testimony  showing, 
also,  ttiat  the  decedrait  under  the  clrcum- 
BtancM  was  guilty  of  negligence,  we  do  not 
think  that  this  nonsuit  should  be  taken  off. 

"The  role  to  show  cause  is  discharged." 

Argued  before  MITCHELL.  C.  J.,  and 
FELL,  BROWN,  MESTBEZAT,  POTTER, 
ELKIN,  and  STBWABT,  JJ. 

Body  P.  Marshall  and  Thos.  H.  Marshall, 
for  appellant.  William  A.  Challener,  Clar- 
ence Burleigh,  and  James  0.  Qray,  for  ap- 
pellee. 

PER  CURIAM.  The  judgment  la  affirmed, 
on  the  opinion  of  the  court  below  refusing  to 
take  off  the  nonsuit 
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8IME0U        DERBY  RUBBER  CO. 

(Supxeme  Court  of  Errors  of  Connecticut.  Dea 
18.  1908.) 

1.  TBIAL  (I  106*)— RlXDEFTIOH  OV  EVIDEHCB— 

Faildbe  to  Object— Effect. 

Where,  in  a  Berr&Dt's  action  for  injaries, 
the  complaint  properly  described  several  actH 
of  neclisence  as  the  causes  of  plaintifTs  injuries, 
and  ill  of  them  were  proved,  the  fact  that  sev- 
eral others  were  also  eatabllBhed  without  objec* 
tion  should  not  defeat  a  recovery. 

[E:d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  260-266;  Dec.  Dig.  S  105.*] 

2.  Masibb  and  Sebtart  (S  264*)— Injusns  to 

SBBTAIIT^PLEADinO— VABIANCE. 

In  a  servant's  action  for  injuries  while 
operating  a  rubber  rolling  machine,  there  wax 
no  variance  between  averments  in  the  com- 
plaint that  defendant's  superintendent  ordered 
plaintiff  to  hurry  and  feed  taster  and  directed 
nim  to  work  on  Uie  machine,  and  proof  that  the 
superintendent  ordered  plaintiff  to  put  in  anoth- 
er shovelful  of  powder,  and  not  to  pick  the 
rubber  dough  up  In  pieces,  but  to  take  it  up  al- 
together, and  shove  it  in,  plaintiff  not  being  re- 
quired to  allege  the  precise  words  by  which  he 
was  directed  to  woA  on  the  roller. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec  Dig.  |  264.*] 

3.  JUDGHEITT  (S  101*)— DErAm.T  JlTDailEKT-- 
Plbadihgb  to  SuBTAin. 

In  a  servant's  action  for  injuries,  the  com- 
plaint held  to  sufficiently  allege  that  plaintiff 
was  directed  to  yroA  on  a  certain  nuchine  and 
to  contain  a  sufficient  description  of  the  acts  of 
negligenoB  proved  to  snstatn  a  judgment  mi* 
dtfea  on  a  neailnr  In  damages  after  dehult 

[Ed.  ■  Note.— For  other  cum,  see  Judgment, 
Dee;  Dlf.  1  101.»]  — — 

4.  Mastbb  and  Sebtant  <|  261*)— InnrBiEs  to 

SEBVAIfT—NBOLIOEirCK— GonTBZBUTOBT  NXO- 
LIGBITCB— PLEADINOS. 

Where,  in  a  servant's  action  for  Injuries, 
the  complaint  directly  alleged  that  the  Injuries 
were  caused  by  defendants  negligence,  a  sep- 
arate averment  that  the  negligence  of  plaintiff 
did  not  contribute  to  the  Injury  or  that  he  was 
in  the  exercise  of  due  care  was  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  840-854;  Dec.  Dig.  | 
261.*] 

B.  Master  and  Sbbvant  ^  260*}— Ikjubibs 
TO  Servant— CoMPiiAiNT-^UFFiciEifCT. 
Where,  in  a  servant's  action  for  injuries 
while  working  on  a  machine,  it  sufficiently  ap- 
peared by  the  averments  of  the  complaint  that 
defendant  knew  of  the  unsafe  conditions  de- 
scribed and  of  the  plaintiff's  inexperience,  and 
that  plaintiff,  who  was  17  years  old  and  who 
had  worked  on  the  machine  but  a  few  days 
and  without  adequate  instructions,  had  not  the 
knowledge  or  means  of  knowledge  possessed  by 
defendant  of  the  danger  of  the  work,  the  com- 
plaint was  not  defective  for  falling  to  aver  that 
plaintiff  did  not  have  equal  means  of  knowledge 
with  defendant  of  the  alleged  unsafe  conditions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  260.*] 

6.  Release  (|  15*)— Damages  fob  Injubus  to 
Person— Validity. 

In  a  minor  servant's  action  for  Injuries, 
the  court  properly  held  invalid  a  release  of 
damages  executed  by  plaintiff ;  it  appearing  that 
after  plaintiff,  who  was  ignorant  of  the  English 
language,  bad  left  the  hospital,  he  was  called 
into  defendant's  office  and  his  signature  to  a 


release  obtained,  no  Interpreter  or  oUier  person 
or  friend  of  plaintiff  being  pxmnt 

[Ed.  Note.— For  other  eases*  see  BdaaBo,  Dec. 
Dig.  I  15.*] 

7.  Release  (|  62*)—lN7ALiDrrT— Pleading— 
Necessity. 

In  a  servant's  action  for  Injuries,  plaintiff 
was  not  required  to  plead  the  Invalidity  of  a 
release  ot  damages  pleaded  on  a  heating  in  dam- 
ages after  default. 

[Ed.  Note.r-For  other  casaa,  sea  Release,  Cent. 
Dig.  S  02;  Dee.  Dig.  |  «.*! 

8.  Releasb  (I  S&4*)— SRTiNa  AnoB— Condi- 
tions Pbecedent. 

Where  in  a  servant's  action  for  injuries,  it 
appeared  that  payments  of  plaintiff's  wages  and 
a  part  of  his  hospital  bills  were  Toluntaxily 
made  by  defendant,  and  not  under  any  agree- 
ment of  settlement,  a  retnm  of  the  snms  so  paid 
was  not  a  condition  precedent  to  the  annulment 
of  a  release  of  damages  executed  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Release^  Gent 
Dig.  145;  Dec.  Dig.  i  24.*] 

9.  Appeal  and  Ebbob  (i  1058*)— Habhless 
Ebrob. 

The  exclusion  of  a  question  was  not  prejn* 
dicial  to  appellant  where  the  witness  afterwards 
answered  practically  the  same  questtoo. 

[Ed.  Note.— For  other  cases,  see  Appeti  snd 
Error.  Cent.  Dig.  H  4105,  42OO-4206;  Dec 
Dig.  S  1068.*] 

10.  APPEAL  AND  Ebbob  (8  971*)— Reviiw— 
Evidence— DiscBETioN  or  Coubt. 

Where,  in  a  servant's  action  for  injuries.  ' 
plaintifTs  father  was  asked  on  cross-examination 
whether  he  did  not  understand  that  if  defend- 
ant's manager  paid  certain  bills  and  did  cet^ 
tain  things  that  would  settle  the  case,  and  he 
answered  "No,"  whether  the  question,  "What 
do  you  suppose  he  was  doing  this  for?"  should 
have  been  allowed,  was  so  far  discretionary  with 
the  trial  court  In  determining  the  proper  limits 
of  cross-examination  that  its  exclusion  waa  not 
a  sufficient  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  071.*] 

Appeal  from  Superior  Court,  New  Haven 
County ;  Alberto  T.  Rorabac^  Judge. 

Action  by  Joseph  SimeoU  against  the  Der- 
by Rubber  Company  for  personal  Injaries. 
Heard  in  damages  after  default.  Judgnaat 
for  plaintiff,  and  defendant  siveals.  No  er- 
ror. 

This  is  an  action  for  damages  for  an  In- 
Jui7  sustained  by  the  plaintiff,  a  boy  about 
17  years  of  age,  by  having  his  hand  caught 
between  the  revolving  grinding  rolls  of  a  ma- 
chine In  the  defendant's  factory,  designed  for 
the  crushing  or  rolling  of  rubber,  and  npoo 
which  the  plaintiff  was  working  as  an  em- 
ploye of  the  defendant.  These  acts  of  al- 
leged Diligence  of  the  defendant  are  de- 
scribed in  the  complaint  The  floor  in  front 
of  the  machine  was  not  level,  but  pitched 
downward  at  a  sharp  grade,  and  the  ma- 
chine stood  at  the  top  of  the  Incline.  Large 
amounts  of  water  were  n^llgently  allowed 
to  drain  and  mn  over  the  floor  around  the 
machine,  and  the  wet,  slippery,  and  inclin- 
ing floor  was  unsafe  to  work  upon,  all  of 
which  waa  well  known  to  the  defendant. 
That  portion  of  defendanCs  factory  around 
said  machine  waa  not  a  reasonably  safe  place 
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for  defendant's  en^tloy^  to  work,  owing  to 
said  wet,  slippery,  and  nnlerel  floor..  The 
grinding  rolls  of  said  macbine  were  not 
guarded  so  as  to  prevent  persons  falling 
against  said  machine.  There  was  no  ship- 
per, brake,  or  other  device  by  which  the 
machine  conld  be  stopped  within  reasonable 
time  in  case  of  accident  There  were  no 
cleats  fastened  to  the  floor  to  prevent  de- 
fendant's openttvee  from  slipping  and  fall- 
ing against  'the  rolls  of  the  machine.  The 
plaintiff,  a  boy  aged  17  years,  had  been  em- 
ployed by  the  defendant  in  said  factory 
abont  one  week,  and  was  ignorant  of  the  dan- 
gers connected  with  the  operation  of  said 
grinding  machine.  The  plaintiff,  while  feed- 
ing said  machine,  was  ordered  by  B.  M.  War- 
ren, defendants  sopwintendent  in  cliaige  of 
said  factory,  to  hurry  and  feed  faster. 
While  attempting  to  carry  ont  the  orders  of 
said  nipolntendent  and  work  faster,  the 
plaintur  st^tped  on  the  wet  and  Inclined 
floor  abont  said  machine,  and  fell  against 
same,  and  his  right  hadd  was  canght  be- 
tween  said  rolls,  and  all  four  fingers  of  said 
hand  were  so  badly  crashed  that  same  had  to 
be  amputated.  The  plaintiff  never  received 
any  cantion  or  Instnictlon  from  the  d^end- 
ant  in  regard  to  the  operation  of  said  ma- 
chine or  the  danger  connected  tb^wltli. 

The  following  fiwti  were  found  the 
trial  conrt: 

The  defradant  corporation  Is  engaged  In 
the  manufacture  of  reclaimed  mbber,  nsing 
tbereftnr  in  Its  factory  several  maclilnes  prac- 
tically alike  and  all  operated  by  a  shaft  run- 
ning underneath  them,  driven  by  a  water 
whed.  The  machine  Itself  consisted  of  two 
cast-iron  hollow  cylindrical  rolls,  3  feet  long 
and  16  Inches  In  diameter,  set  In  the  same 
horizontal  plane,  parallel  to  each  other,  and, 
when  In  operation,  revolving  toward  each 
other,  from  10  to  21  revolutions  per  minute. 
The  top  of  these  rolls  was  44  inches  above 
the  levd  of  the  floor  In  front  of  the  machin- 
ery, and  the  two  rolls  were  supported  at 
each  end  by  Iron  frames.  By  turning  cer- 
tain screws,  the  front  roll  could  be  moved 
toward  or  away  from  the  rear  roll  so  as  to 
Increase  or  diminish  the  space  between  the 
rolls.  Under  the  rolls  was  a  stodc  box  for 
catching  material  which  had  passed  down 
between  the  two  rolla  These  rolls  were  for 
crushing  and  grinding  powdered  mbber  fed 
through  between  them,  which  to  be  well 
gronnd  must  pass  through  them  several 
times.  The  machine  on  which  plaintiff  was 
hurt  was  so  constmcted  that  It  could  not  be 
Btopped  without  stopping  the  water  wheel  it> 
self ;  and.  to  stop  the  machine.  It  was  neces- 
sary for  some  person  to  go  to  the  water 
wheel  pit,  abont  30  feet  awny,  and  turn  a 
wheel  by  whidi  the  water  wheel  was  grad- 
ually slowed  down  and  stopped.  A  rubber 
fo-lndlng  machine  like  that  on  which  plain- 
tiff was  injured,  with  no  device  for  stopping 
it  In  case  of  accident,  without  stepping  the 
main  power  itself,  is  unusual  and  extraordi- 


nary. When  what  is  calleS  •Vashing"  was 
done  on  these  machines,  large  quantities  of 
water  were  allowed  to  drop  on  and  flow  onto 
the  rolls  and  run  onto  the  floor,  and  the  floor 
In  front  of  and  around  the  machines  was  al- 
ways wet  when  the  machines  were  used  for 
washing,  and  a  board  or  block  was  placed 
on  the  floor  and  used  by  the  operator  to 
stand  on  so  as  to  keep  his  feet  dry.  The  nse 
of  the  same  machines  for  both  sheeting  and 
washing  was  unusual  and  peculiar  to  de- 
fendant's mill,  and  was  dangerous,  because 
It  made  the  floor  slippery  and  unsafe.  On 
or  about  September  8.  1906,  the  defendant's 
superintendent  assigned  the  plaintiff,  an  Ital- 
ian boy  about  17  years  old,  who  entered  the 
enqiloy  of  the  defodant  on  the  22d  of  the 
previous  montli,  to  work  on  the  rolls.  He 
gave  plaintiff  no  caution  or  instruction  re- 
garding the  (iteration  of  any  of  the  machines, 
except  to  say  in  English,  which  It  did  not 
appear  the  plaintiff  understood:  "Men  on 
machines  must  keep  tbefr  eyes  open,  and  all 
machinery  must  be  watched."  He  gave 
plaintiff  no  caution  or  warning  about  the 
inclining  floor,  or  the  danger  of  slipping  on 
same,  or  the  danger  of  the  movable  block 
slipping  on  which  he  was  ordered  to  stand. 
One  Rocco,  at  the  direction  of  the  defend- 
ant's superintendent,  showed  the  plaintiff  the 
operation  of  the  machines  and  pointed  out 
how  the  machines  were  adjusted,  and  how 
the  sheets  of  rubber  were  formed  between 
the  rolls,  and  plaintiff  was  told  by  him  not 
to  get  his  Angers  between  the  rolls  or  to  put 
them  beyond  a  certain  point,  or  he  would 
lose  them.  Rocco  was  not  a  proper  or  com- 
petent person  to  Instruct  green  bands  like 
the  plaintiff  In  the  operation  of  the  machines. 
On  the  third  day  after  he  had  been  turned 
over  to  Rocco  for  instruction,  plaintiff  was 
left  to  operate  the  machines  alone,  and  con- 
tinued to  operate  one  alone  up  to  the  time  he 
was  Injured.  On  September  13th .  plaintiff 
was  making  rubber  sheets  on  one  of  said  ma- 
chines. This  operation  consisted  of  putting 
three  shovelfuls  of  powdered  rubber  on  top  of 
the  rolls.  After  being  ground  between  them, 
the  powder  becomes  a  plastic  mass,  and 
drops  In  pieces  Into  the  stock  box  below. 
The  operator  picks  up  these  pieces  with  his 
liand,  and  throws  them  on  top  of  the  rolls 
again.  The  snperlntendrat  had  assigned 
plaintiff  to  work  on  this  particular  machine 
the  day  before.  During  the  day  he  told  the 
plaintiff  he  was  working  too  slow,  and  that 
be  must  work  faster,  and  make  as  many  as 
ttie  others  did.  Just  before  the  accident,  the 
plaintiff  had  put  three  shovelfuls  of  the  pow- 
dered rubber  Into  the  machines  several  times, 
but  It  did  not  mix  well.  The  superintendent 
told  him  to  put  In  another  shovelful  of  pow- 
der, which  he  did.  He  then  attempted  to 
pick  up  the  pieces  of  dough  in  the  stock 
box,  to  throw  them  onto  the  rolls,  when  the 
superintendrat  said:  "Don't  pick  It  up  In 
pieces.  Take  It  up  altogether,  and  shove  it 
In."  Flalntiff  then  put  the  pieces  ot  rubber 
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doa^  togeOier  In  an  attempt  to  obey  the  or< 
der  of  the  auperlntende&t  To  do  ao  he  vaa 
obliged  to  lift  thla  maaa,  whldi  webbed  aooie 
60  or  70  ponndB,  out  of  the  ntodL  box,  and 
pat  it  forward  from  his  body  ao  that  It 
would  drop  between  the  rolla  and  feed  In. 
He  attempted  to  do  this  while  standing  nptm 
the  blo^  and  the  position  be  was  required 
to  assume  to  nuke  the  necessary  movements 
caused  the  block  to  slip  backwards,  and  away 
from  the  madilne  fbr  about  two  feet  because 
of  the  slippery  and  Inclined  floor,  and  1^ 
such  dipping,  and  without  negligence  on  his 
part,  he  was  thrown  against  the  machine, 
and  hiB  right  hand  went  between  the  two  re- 
TOlTing  rolls.  He  cried  out,  and  seized  the 
frame  of  the  machine  with  his  otbec  band 
and  endeavored  to  prevent  his  rl^t  hand 
from  feeding  into  the  rolls.  A  fellow  em- 
ploy6  attempted  to  hold  him  tmay  from  the 
drawing  force  of  the  rolls,  and  shouted  to 
Rocco  to  stop  the  water  wheel,  who  went  to 
the  wheel  pit  and  attempted  to  stop  the  water 
wheel,  but  did  not  succeed,  and  the  plaintiff 
by  his  own  efforts  disengaged  his  hand.  The 
rolls  wore  revolving  slowly,  and,  had  this 
madiine  been  eqi^ped  with  any  of  the  safe- 
ty devices  In  common  use  at  that  time  they 
could  have  been  stopped  almost  Instantly, 
and  probably  before  plaintiff  had  received 
any  substantial  injury  whatsoever  to  his 
band*  at  least  before  the  serious  injury  act- 
ually suffered  bad  been  received.  The  four 
fingers  of  the  plaintiff^  right  band  w«e  so 
badly  crowed  between  the  rolls  that  amputa- 
tion of  the  Angers  became  neceaury. 

While  plaintiff  was  in  the  faoq>Ital,  his  fa* 
ther  and  mother  called  at  the  office  of  the  de- 
fendont;  and,  tiirough  an  Interpreter,  told  the 
vice  presldmt  and  general  manager  of  the 
company  that  they  wanted  to  know  what  the 
company  was  going  to  do.  The  manager  told 
them  that  the  company  would  ^ve  plaintiff  a 
pomanent  Job,  and  told  the  faOier-to  come 
to  work  at  once.  The  father  commenced 
work  In  d^endant's  factory  September  24, 
3906,  and  was  emplt^ed  there  until  February 
4.  1907,  when  he  was  discharged.  The  plain- 
tiff returned  to  work  at  defendant's  factory 
November  11,  1906,  and  remained  there  until 
January  21, 1007,  doing  swe^lng  and  similar 
work.  On  I>ec«nber  14,  1900,  the  plaintiff 
was  called  Into  the  office  and  his  signature 
to  a  release  of  all  his  claims  against  the  de- 
foidant  was  obtained  by  the  bookkeeper  and 
the  superintendent  of  the  defendant  company. 
No  Interpreter  or  any  other  person,  friendly 
to  or  in  the  interest  of  plaintiff,  was  present 
when  the  release  was  signed.  The  consider- 
ation expressed  In  the  release  waa  $107.50  re- 
ceived from  the  defendant  The  defendant 
had  voluntarily  paid  wagea  to  the  plaintiff 
since  his  Injury,  and  part  of  his  hospital  bill, 
amounting  In  all  to  $75.50,  but  these  pay- 
ments <were  not  made  as  a  part  of  any  agree- 
ment. The  persons  who  procured  the  plaln- 
tlCTs  Bignatare  claimed  to  have  told  him  that 
Che  paper  waa  a  release  of  all  his  claims 


against  the  defendant  In  return  for  his  doc- 
tor's bUl  and  ho^tal  bill  and  wages,  and 
that  he  could  work  fw  the  d^endant  com- 
pany at  r^lar  pay  as  long  as  he  did  not  get 
lasy.  Boon  alba  the  rdeaae  had  been  ob- 
tained, the  plaintiff  and  lila  father  were  dis- 
charged. It  was  tiie  intention  of  defendant's 
superlntradent  to  obtain  this  rdease  with- 
out ocMudderatlon*  and  the  same  was  procured 
In  such  a  manner  that  it  would  be  grosdy 
Inetfuitable  to  hold  Ute  plalntlfl  to  be  bound 
thereby. 

The  trial  court  found  that  the  defCTdant 
was  negligent  In  the  fbllowing  partlcalars: 
In  maintaining  said  unlevel  and  inclining 
floor ;  in  falling  to  provide  woodok  deats  ot 
lattlcfrwork  for  the  employes  to  stand  upon 
and  prevent  slipping ;  in  catuing  large  quan- 
tities of  water  to  be  discharged  aa  the  floor 
in  front  of  ttie  sheeting  machines,  thereby 
caosing  it  to  become  slippery ;  in  falling  to 
exerdse  reasonable  care  to  provide  a  reason- 
ably safe  [dace  In  which  plaintiff  was  re- 
quired to  work  in  re^)ect  to  said  conditions ; 
In  operating  ttie  machines  wlthont  any  safe- 
ty device  to  stop  same  wlthont  stoj^lng  the 
water  wheel ;  In  failing  to  give  plaintiff  ade- 
quate Instrnctlon  and  caution  in  r^ard  to  the 
operation  of  said  machine,  and  in  ordering 
and  permitting  plaintiff  to  operate  the  mills 
alone  until  he  had  become  more  experienced; 
In  ordo'Ing  plalntlfl  to  stand  upon  the  move- 
able block  wlthont  Instruction  and  caution 
that  the  floor  was  nnlevel.  and,  when  wet 
likely  to  be  slippery,  and  that  the  blot^  was 
likely  to  slip ;  In  trying  to  hurry  and  force 
plaintiff,  a  green  boy,  to  accomplish  as  much 
work  on  the  machine  as  ezpc^enced  men; 
and  ordering  him  not  to  feed  the  rubber 
dough  In  pieces,  but  to  lift  it  in  all  at  one 
time  The  court  further  found  that  the  plain- 
tiff was  In  the  exercise  of  reasonable  care 
under  the  conditions  prevailing,  and  that  his 
Injury  did  not  result  from  a  cause  of  danger 
that  was  obvious  to  bim,  and  r^dered  Judg- 
ment for  the  plaintiff  for  $1,500  damages. 

Upon  the  trial  the  pialntifTs  father,  having 
been  called  as  a  witness  In  rebuttal  to  con- 
tradict defendant's  claims  as  to  what  was 
said  at  the  time  the  plaintiff's  father  and 
mother  called  at  defendant's  office  and  had  a 
conversation  with  defendant's  general  man- 
ager, was  asked  on  cross^xamlnatlon  this 
question:   "Well,  you  understood,  didn't  yoa, 
that  If  Mr.  Askam  [defendant's  general  man- 
agerl  paid  the  doctor's  bill  and  the  hospital 
bills,  and  Joseph's  wages,  and  did  the  rest 
of  the  thlnga  tie  said  be  would  do,  that  that 
would  settle  the  case?"    Tbls  question  was 
excluded  upon  plaintiff's  objection.  Sntise- 
gnently  on  cross-examination  be  waa  asked: 
"Did  Mr.  Askam,  or  any  one,  say  anything 
to  you  at  the  time  of  that  conveisatiou 
•    •    *   which  led  you  to  believe  or  under- 
stand that  If  Mr.  Askam  and  the  company 
did  what  Mr.  Askam  said  he  or  it  would  do 
that  It  would  settle  Joseph's  claim  against  the 
company?'    The  witness  having  analrered 
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•^o,"  was  asked;  "What  did  you  mppoee 
be  was  doing  this  for?"  The  court  sustained 
plalnUfTB  objection  to  this  question. 

Soymonr  C  Loomls,  for  appellant  J. 
Blrne7  Tnttl^  for  appelleew 

HALL,  J.  (after  stating  the  facts  as  above). 
In  his  appeal  to  this  court  the  defendant 
claims  that  the  superintendent's  orders  to 
the  plaintiff  to  "pat  In  another  shoTelful  of 
powder"  and  "not  to  pick  It  (the  rubber 
dough)  up  in  pieces,"  but  to  "take  It  up  al- 
tfigether  and  shove  It  In,"  was  the  real  cause 
of  ttie  accident,  and  that  these  acts  of  negli- 
gence are  not  alleged  lu  the  complaint,  and 
were  therefore  erroneously  made  the  basis 
of  the  judgm'ent  for  substantial  damages. 
The  complaint  states  a  good  cause  of  action, 
and  properly  describes  several  acts  of  de- 
fendant's negligence  as  the  causes  of  the 
plaintUTs  Injury.  All  of  them  having  been 
proved,  the  fact  that  several  others  were  also 
established  without  objection  ought  not  to  de-, 
feat  the  plaintiff's  recovery. 

But  proof  that  these  two  orders  were  giv- 
en Is  not  variant  from  the  averments  of  the 
complaint  that  the  superintendent  ordered  the 
plaintiff  "to  hurry  and  feed  faster,"  and  di- 
rected him  to  work  upon  this  machine.  The 
plaintiff  was  not  required  to  state  in  his  com- 
plaint the  precise  words  by  which  be  was  di- 
rected to  work  on  this  roller.  The  complaint 
contains  a  su£9cient  averment  that  be  was  so 
directed,  and  a  sufficient  description  of  the 
acts  of  negligence  proved,  to  sustain  the  Judg- 
ment rendered  upon  a  hearing  In  damages 
after  a  default.  Anderson  v.  United  States 
Rubber  Co.,  78  Conn.  48,  52,  60  Atl.  1057. 
The  complaint  contains  a  direct  allegation 
that  the  plaintiff's  Injury  was  caused  by  the 
defendant's  negligence.  A  separate  averment 
that  the  negligence  of  the  plaintiff  did  not 
contribute  to  the  Injury  or  that  he  was  In  the 
exercise  of  due  care  was  therefore  unneces- 
sary. Brockett  v.  Fair  Haven  &  W.  R.  Co., 
73  Conn,  428.  433.  47  AU.  763. 

It  Is  contended  that  the  complaint  Is  In- 
suffldent  because  it  fails  to  aver  that  the 
plaintiff  did  not  have  equal  means  of  Imowl- 
edge  with  the  defendant  of  the  alleged  unsafe 
conditions;  and  Keefe  v.  National  Folding 
Box  Co..  66  Conn.  38,  Is  cited  as  sustaining 
this  claim.  In  that  case  the  complaint  al- 
leged that  the  plaintiff  was  negligently  put  to 
work  In  placing  colored  paper  saturated  with 
poison  in  a  box  greatly  heated  with  steam. 
It  was  held  upon  demurrer  that  the  facts 
allied  failed  to  snstaln  the  averments  that 
the  defoidant  was  bound  to  know  of  the  pres- 
ence of  the  poison,  and  that,  so  far  as  ap- 
peared, the  plaintiff's  means  of  knowing  It 
were  as  good  as  the  defendant's.  In  the  case 
before  us  It  appears  sufficiently  clear  from  the 
averments  of  the  complaint  that  the  defend- 
ant knew  of  the  unsafe  conditions  described. 


and  of  the  plaintiff's  Inexperience,  and  that 
the  boy  17  years  old  who  had  worked  on  the 
machine  but  a  few  days,  and  that  without 
adequate  instructions,  had  not  the  knowledge 
or  means  of  knowledge  possessed  by  the  de- 
fendant of  the  danger  of  the  work  whlcb  he 
was  directed  to  perform.  Assuming  that  the 
defendant  might  upon  the  bearing  In  damages 
have  availed  itself  of  a  legal  discbarge  from 
all  liability,  the  trial  court  properly  treated 
the  release  presented  In  evidence  by  the  de- 
fendant as  Invalid.  The  Infancy  of  the  plain- 
tiff, his  Ignorance  of  the  English  language, 
and  the  circumstances  under  which  the  re- 
lease was  procured  were  sufficient  reasons 
for  setting  It  aside.  As  It  was  presented  up- 
on a  hearing  In  damages,  the  plaintiff  was  not 
required  to  plead  its  Invalidity,  and,  as  the 
payments  by  the  defendant  of  plaintiff's 
wages  and  a  part  of  his  hospital  bills  are 
found  to  have  been  voluntary  and  not  made 
under  any  agreement  of  settlement,  it  was 
not  necessary  to  make  the  return  of  the  sum 
BO  paid  a  condition  -to  the  annulment  of  the 
discbarge.  ' 

The  defendant  was  not  prejudiced  by  the 
exclusion  of  the  question  asked  the  plaintiff's 
father  on  cross-examination  whether  he  did 
not  understand  that,  If  Mr.  Askam  paid  cer- 
tain bills  and  did  certain  tbings,  that  would 
settle  the  case,  since  tlie  wltneBS  afterward 
answered  practically  the  same  question. 
Whether  the  next  question,  "What  did  you 
suppose  he  was  doing  this  for?"  should  have 
been  allowed  was  so  far  a  matter  of  discre- 
tion with  the  trial  court  In  determining  the 
proper  limits  of  c^ss-examination  that  Its 
exclusion  is  not  a  sufficient  ground  for  a  new 
trial.  Other  alignments  of  errons  in  rulings 
upon  questions  of  evidence  not  pursued  In  de> 
fendant's  brief  are  not  noticed. 

We  discover  no  ground  for  the  claim  that 
the  trial  court  did  not  apply  the  proper  tests 
of  negligence  in  holding  upon  the  facts  found 
that  the  defendant  failed  to  sustain  the  bur^ 
den  Imposed  upon  It  by  the  default  of  ^tber 
disproving  the  negligence  with  which  it  was 
charged  or  of  proving  contributory  negU^ 
gence  upon  the  part  of  the  plaintiff. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


Appeal  of  STATOLO. 

(Supreme  Court  of  Errors  of  GonoectieuL  Dee. 
18,  190&) 

1.  INTOXICATINO  LiqtJORS  (8  75*)— PbOCEKD- 
INGS  TO   PKOCORE   I>I CENSES— APPEAI-  VSOU 

Decision— Matters  Reviewable. 

On  appeals  from  decisions  of  county  com- 
missi oner  a  granting  an  occupant  of  premises  a 
removal  permit,  and  refusing  to  grant  the  own- 
er of  the  premises  a  liquor  license,  which  were 
tried  tOK^tber  In  the  superior  court,  whether 
the  commissioners  had  exceeded  their  powers  lo 
granting  the  occupant  a  license  to  the  premises 
before  the  removal  permit  was  granted,  and  aft- 
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ei  the  owner  had  parchued  Uie  pxemiaes,  bat 
before  hie  deed  was  lecoided,  waa  not  In  ques- 
tion in  the  superior  court;  no  appeal  having 
been  taken  from  the  granting  of  that  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uqnors,  Dec  Dig.  I  75.*] 

2.  intozioatiho  lzquobs  (|  llcensbs 
— "Rkkbwal  Iackhsib"— Statutobt  Pbo- 

VI6I0N8. 

A  liquor  license  granting  the  same  priviie^ 
to  the  same  person  to  sell  in  the  same  place  is 
a  renewal  license  within  Qeo.  St  1902,  S  2847, 

{iioTtdlDg  that  no  license  except  a  renewal  of  a 
Icense  shall  be  granted  in  jrarely  residential  or 
manufacturing  parts  of  a  town,  with  certain 
exceptions,  but  a  license  granted  to  a  diffeimt 
person  would  not  be  a  renewal. 

J'Bd.  Note.— For  other  cases,  see  Intoxicating 
quors,  Dec  Dig.  S  102.*] 
8.  iHTOnoAnNO  Liquobb  (|  69*)— LtcBirras— 

SUITABILITT  or  PLACE— QdESTI OK  OF  FaCT. 

Whether  premises  at  which  a  liceose  to  sell 
liqnors  is  asked  is  a  suitable  place  for  a  salooa 
is  a  question  of  fact 

[Bd.  Note— For  other  casea,  see  Intodeatiiig 
liquors,  Dec  Dig.  1  69.*] 

4.  iHTOXICATnTO  LiQlTOBS  (|  69*)— XitCEITBSS— 

Suitable  Place  fob  Salooh. 

Neither  the  fact  that>coant7  commissioners 
had  granted  a  renewal  liquor  license  for  a  cer- 
tain location  in  a  residential  and  manafoctur- 
ing  |>ait  of  a  town,  nor  that  they  had  granted 
the  same  person  a  removal  permit  to  a  more 
unsuiti^le  location  on  the  oppodte  side  of  the 
street,  woald  as  matter  at  law  render  the  fonner 
location  a  suitable  place  for  which  to  grant  a 
license  which  was  not  a  renewal ;  there  being 
one  saloon  in  the  locality. 

[Bd.  Note. — For  other  cases,  see  Intoxicating 
Liquors.  Dec  Dig.  S  00.*] 

Appeal  from  Superior  Court,  Fairfield 
Connty;  Ralph  Wheeler,  Judge. 

Application  by  Cono  Starolo  for  a  license 
to  Ben  Intoxicating  liquors.  From  a  Judge- 
ment of  the  superior  court,  affirming  the  ac- 
tion of  the  county  commlBsloners  in  refusing 
a  llcai^  applicant  appeals.  Affirmed. 

James  K.  Walsta  and  William  H.  Cable,  for 
app^ant  Howard  W.  Taylor,  for  aroelleea. 

HAUjh  Thig  appeal  f^ran  the  refosal 
of  the  eomi^  <»mmi8Bioner8  to  grant  a  11- 
cense  to  the  appelant.  Cono  StaTolo,  to  nil 
BpIrltnOinB  and  Inttnleatlng  llqnora  at  No. 
60  River  street,  In  the  town  and  city  <tf  Dan- 
bury,  and  Bormann'8  Appeal,  71  Atl.  002, 
were  tried  together  In  the  Buperlor  court,  al- 
thoogta  ai^oed  separately  In  this  court 
Many  of  the  facti  stated  and  views  express- 
ed In  tbe  latter  case  are  applicable  to  the 
decision  of  thla  appeaL 

In  affirming  the  action  of  the  county  eom- 
mlssloners  In  the  present  case  tiie  superior 
court  found  these  facts:  The  appellant,  Cono 
Stavolo,  purchased  tbe  premlBes  Na  00  River 
street  by  deed  dated  October  26,  1907,  and 
recorded  November  7,  1907.  On  October  19, 
1907,  he  applied  to  tbe  county  coihmlssloners 
for  a  license,  which  was  refused  on  tbe  8th 
of  February  without  notice  to  him  of  a  re- 
nionstrance  which  had  been  filed.  He  1b  a 
suitable  person  to  receive  a  license,  but  No. 
00  River  street  Is  an  unsuitable  place  for  a 


saloon,  although  leas  so  than  No.  59.  on  tbe 
opposite  Bide  of  the  street  This  locality 
fs  practically  a  manufacturing  and  resldea- 
tlal  part  of  the  city.  More  saloons  than  one 
in  this  vicinity  would  be  too  many.  For 
more  than  10  years  previous  to  January  27, 
1907,  one  Frank  P.  Bartley  had  occupied  the 
premises  No.  60  River  street  under  a  parol 
lease  from  month  to  month  from  the  owner, 
and  had  there  conducted  a  licensed  saloon 
business.  After  tbe  purchase  of  the  place  by 
Stavolo,  with  the  knowledge  of  Bartley,  the 
latter  agreed  to  vacate  the  premises  on  or 
before  November  1,  1907.  He  afterward  re- 
fused to  do  so,  and  remained  in  possession 
until  about  January  27,  1906,  and  until  after 
a  judgment  in  an  action  of  summary  process 
had  been  rendered  gainst  him,  and  In  favor 
of  Stavolo,  for  the  possession  of  said  preoi- 
Ises.  Bartley  had  previously,  on  tbe  9th  nt 
September,  1907,  applied  for  a  Itoenae  tor 
No.  eo  Blver  street  which  was  granted  to 
htm  by  tbe  oounty  ctunmlsalonras  on  tte  1st 
of  November,  1907.  No  appeal  was  takot 
frcHu  the  granting  of  audi  license^  and  oo  tbe 
27131  of  January,  1908,  tba  cocm^  commis* 
sloners  granted  the  appllcattoi  of  Bartlej, 
made  December  26,  1907,  under  section  2069 
of  the  General  Statutes  of  1902,  for  a  re- 
moval permit  from  No.  60  to  No.  60;  tbe  ap* 
peal  from  the  granting  of  which  is  Bor- 
mann's  Appeal,  supra. 

Tbe  appellant  In  the  present  case  claimed 
In  the  trial  court  that  since  be,  Stavolo,  was 
the  owner  of  tbe  ttx,  be,  and  not  Bartley. 
should  bare  received  from  the  comity  cmn- 
mlssloners  tbe  license  fbr  N&  60  Blvor  street: 
that  tbe  fact  ^t  a  license  was  granted  to 
Bartley  for  No.  60  did  not  prevent  tbe  couih 
ty  commisidGners  from  granting  a  Iteense  to 
tbe  appelant  for  No.  60;  that  tba  Iteense 
granted  to  BarOey  tor  No.  60  tras  not  a  re- 
newal license;  and  that  as  a  matter  vt  law 
No.  60  was  a  suitable  place  to  be  licensed. 
Whether  the  county  conunlssloners  exceeded 
their  powers  In  granting  tbe  llooise  to  Barf- 
ly for  No.  60  on  tbe  Ist  of,  November,  and 
before  Stavolo's  deed  of  N&  60  was  record- 
ed, was  not  a  question  in  the  iuperior  court 
as  no  appeal  was  taken  from  tt»  granttog  of 
that  license.  Tbe  superior  court  sustained 
the  appellants  dalm  that  flie  granting  of  tbe 
license  to  Bartley  did  not  as  a  nuttor  of  law- 
prevent  the  granting  of  a  license  to  tbe  ap- 
pellant The  trial  court  rigbUy  bdd  tbat 
the  license  granted  Bartley  on  November 
1,  1907,  was  a  renewal  wltbln  the  meanlns 
of  section  2647  of  tbe  General  Statutes  of 
1902.  It  granted  the  same  privily  to  the 
Baroe  person  to  sell  In  tbe  same  place  SEied- 
ded  in  bis  license  of  the  previous  year.  Bor^ 
mann's  Appeal,  supra.  A  license  granted  to 
Stavolo  would  not  have  been  such  a  renewsd, 
since  It  would  have  been  a  license  granted 
to  a  different  person. 

Whether  or  not  Na  60  was  a  suitable  place 
for  a  saloon  was  a  question  of  fact  Neltber 
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the  proper  granting  by  the  coimty  oommls- 
siODers  of  a  renewal  llceiue  to  Hartley  for 
Na  90,  wMch  nnder  section  2647  tb^  might 
in  their  discretion  a>  to  snltablllty  of  person 
and  place  grant  eren  In  a  purely  resld«itlal 
<a  manntactnrlng  part  of  the  town,  nor  what 
has  been  held  to  have  been  an  Improper 
granting  to  Bartk?  by  the  county  commls- 
sloD^  of  inrmlsston  to  remore  bis  saloon 
No.  00  to  the  more  munltable  location 
No.  BO,  roxdered  the  former  place  as  a  matter 
of  law  iipon  the  fiicts  found  a  suitable  place 
tor  which  to  grant  a  license  whldi  was  not  a 
renewaL 

There  Is  no  error  In  the  judgment  of  the 
superior  court  The  other  Judges  concurred. 


CANDBB  T.  CONNECTIOnr  SAVINOS 
BANK  et  al. 

(Soprana  Court  of  Erron  of  ConneeUcnt.  Dec. 
18.  1908.) 

1.  Oirrs  (I  80^"GiFT  Inteb  Vivos"— Req- 
uisites—Deposit  IN  Savings  Bane. 

To  wtaUUb  a  ^ft  inter  vivos  of  a  deposit 

In  a  savings  bank,  it  must  appear,  not  only 

that  the  depositor  intended  a  gift,  but  also  that 

he  execntea  bis  Intention  and  completed  the 

gift  by  acts  anfflcient  to  pass  title. 
[Bd.  Not&r-For  other  cases,  see  GlftL  Gent 

Dfg.  H  SZSlt  Dee.  Dig.  |8a* 
For  oUwr  definltioDB,  see  Words  and  Fbnses; 

vol.  4,  pp.  8001-8008;  vol.  8,  p.  7671.] 

3:  Guts  (i  80*)— Intbb  Vivos— Requisites— 
"Use." 

A  deporitoT  In  a  savings  bank  formed  a 
fixed  pnipose  of  giving  the  deposit  to  her  broth- 
er, and  mat  the  dmosit  ahonid  at  once  become 
hia  property.  She  had  lost  her  bank  book,  and 
delivered  to  her  brother  an  order  on  the  bank, 
directliic  it  to  pay  the  entire  deposit  to  him. 
At  the  time  of  the  dellveir  of  the  order  to  him, 
she  stated  tiiat  she  gave  him  the  depoelt  "enb- 
Ject  to  her  nse  of  the  same"  for  life.  Betd 
to  show  an  Intention  to  make  an  absolate  gift ; 
the  vrord  "use"  aa  applied  to  the  ose  of  money 
twins  the  profit  derived  therefrom. 

[Bd.  Note.— For  other  eases,  see  Gifts,  Cent. 
Dig.  H  52-57;  Dec.  Dig.  S  30.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7228-7287.  7825.] 
:t.  OiiTs  (i  18*)— INTKB  Vivos— Resbbtatioh 

BT  DOHOB. 

A  reservatloD  by  the  donor  of  flie  ose  and 
enjoyment  of  the  tooject  of  the  i^ft  Is  not  neces- 
sarily incMislstent  with  the  absolute  character 
of  the  gift,  and  a  gift  accompanied  by  such  res* 
ervation  may  be  valid. 

I  Ed.  Note.— For  otiier  cases,  see  Gifts,  Coit 
Dig.  181:  Dec.  Dig.  S  18.*] 

4.  GiFis  (I  22*)— INTEB  Vivos— Deuvebt. 

A  gift  Is  perfected  when  the  donor  places 
in  the  bands  of  the  donee  the  meana  of  ob- 
taining possenlon  of  the  contemplated  gift,  ac- 
companied by  acts  dearly  showing  an  lntenti(Hi 
to  devest  umaelf  of  ul  domimm  over  die 
property. 

TEd.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  f  37 ;  Dec.  Dis.  I  22.* 

For  other  definltlMis,  see  Words  and  Fbiases, 
vol.  4,  pp.  3084-3067 ;  vol.  8,  p.  7670.] 

5.  Gifts  (|  30*>— Ihtes  Vivos— Delivebt. 

A  depositor  In  a  savings  hank.  Intending  to 
mahe  a  gift  of  the  deposit,  signed  an  order  di- 


recting the  bank  to  pay  to  the  donee  the  entire 
deposit.  The  depositor  had  lost  her  l>ank  book, 
and,  to  assist  her  in  making  the  gift,  an  officer 
of  the  bank  drew  the  order,  and  stated  that  it 
was  necessary  for  her  to  sign  it  to  make  the 
transfer  effectual.  The  bank  on  obtaining  the 
signed  order  made  a  memorandum  on  the  donor's 
ledger  account  that  the  donee  held  an  order  for 
the  entire  deposit.  The  bank  and  the  donee 
recognized  the  validity  of  the  order.  Held  that, 
as  between  the  depositor  and  the  doitee,  the 
gift  was  c<nnplete,  though  the  bank  might  liave 
required  a  production  of  the  bank  l>ook  or  se- 
curity to  keep  it  harmless  from  consequences  of 
payment  without  it,  and  though  the  bank  might 
have  required  witnesses  to  the  depositor's  si^ 
nature  to  the  order. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  SS  52-57;  Dec  Dig.  {  SO.*] 

6.  Gdtb  (I  80*>— iNTEB  Vivos— Delivebt. 
There  may  be  a  valid  gift  of  a  deport  In  a 

savings  Imnk  fn  the  donor's  name,  thou^  he  rs* 
tains  possession  of  the  bank  book. 

[Ed.  Note.— For  other  cases,  see  Gifts*  Gent 
Dig  Si  52-67;  Dec.  Dig.  |  30.*] 

7.  CONTBACTB    ^    77*)  — '*GOOD  COHBIOKBA- 

TION." 

Since  a  good  consideration  la  that  of  blood 
or  oatorai  affection,  a  gift  made  for  such  a 
consideration  prevails,  umess  it  Interferes  with 
the  rights  of  creditors  and  purchasers. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  H  286-290;  Dec.  Dig.  |  77.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3116,  S116.1 

Appeal  from  Court  of  Common  Pleas.  New 
Haven  Coqnty;  Isaac  Wolfe,  Judga 

Action  in  the  nature  of  Interpleader  by  Da- 
vid P.  Oandee  against  the  Connecticut  Sav< 
lugs  Bank  and  against  Glaroace  E.  Thomp- 
son, executor  of  Jane  A.  Isbell,  deceased,  to 
recover  a  d^iKwit  in  defendant  bank.  From 
a  Judgment  for  plaintiff,  defendant  Clarence 
El.  l^ompstm,  executor,  appeals.  Affirmed. 

Howard  0.  Webb,  for  appellant  Gecnge 
E.  Beers  and  George  iL  Wallace^  for  aroel- 
le& 

RORABACK,  J.  On  Hay  20,  1905,  one 
Jane  A.  Isbell  had  on  deposit  In  the  Otm- 
necttcut  SavlngB  Bank  the  sum  <tf  8868.14 
which  she  was  desirous  of  ^vlug  to  her 
brother,  the  plalntlft.  When  Mrs.  Isbell 
died  in  Novonber,  1006,  said  fund  was  still 
on  deposit  In  said  bank,  whldi  refused  p^- 
ment  because  of  conflicting  dalms  made 
the  plabitiff  and  one  Clarence  B.  Thompson, 
executor  of  the  last  will  and  testament  ot 
Mrs.  iBbelL  The  court  of  common  pleas  for 
New  Haven  county  having  rendered  Judg- 
ment for  the  plaintiff,  the  d^endant  Thomp- 
son in  bis  appeal  to  this  court,  by  several 
assignments  of  error,  raises  the  following 
question:  Was  there  a  valid  gift  of  the 
money  In  the  Connecticut  Savings  Bank  from 
the  deceased,  Jane  A.  Isbell,  to  the  plaintiff, 
Candee,  so  that  the  money  belonged  to  him? 

In  order  that  a  deposit  of  mon^  in  a 
savings  bank  to  the  credit  of  another  person 
shall  <^rate  as  a  gift  inter  vivos,  it  Aould 
appear,  not  only  that  the  depositor  Intend- 
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ed  a  gift,  but  also  tbat  he  execated  tils  In- 
tentltm  and  completed  the  gUi  by  an  act  or 
acts  Bufflclent  to  pass  title.  Main's  Appeal, 
7S  Conn.  638,  48  AU.  966.  It  appears  that 
Mrs.  isb^l  was  an  old  lady,  a  cblldleas  wid- 
ow, and  tbat  she  had  the  ipecuulary  ability 
to  make  the  gift  She  entertained  an  affec- 
tionate feeling  for  her  brother,  who  was  In 
needy 'drcumstaccea.  Her  condact  leading 
np  to  and  In  giving  an  order  transferring  the 
deposit  In  the  Connecticut  Savli^  Bank  In* 
dicated  a  fixed  puriioBe  upon  her  part  that 
the  money  In  the  bank  should  at  once  be- 
come the  pn^erty  of  the  plaintiff.  It  no- 
^  where  appears  that  she  ever  entertained  any 
.  other  desire  or  changed  her  intoitlon  upon 
this  subject  Having  lost  her  bank  book,  she 
followed  the  Instmctlons  of  the  bank,  and 
signed  and  dellTered  an  order  which  one  of 
its  offlcen  had  drawn,  which  she  gave  to  the 
plaintiff,  stating  tbat  she  gave  him  the  fund 
**snb]ect  to  her  use  of  the  same  during  her 
lifetime."  This  order,  with  the  accompany- 
ing drciunstaiices,  Is  not  only ,  satisfactory 
evidence  of  an  executed  Intoidou  to  glve^ 
but  In  the  absence  of  the  book  was  all  tbat 
the  donor  conld  do  to  perfect  the  gift  Upon 
the  facts  found  Independently  of  the  ex- 
pression "use  of  the  same  for  her  lifetime,** 
an  Intention  to  make  an  absolute  gift  Is 
clesrly  shown.  This  expressltm  does  not 
make  the  gift  conditional  or  uni»rtaln,  but 
simply  postpones  the  day  of  enjoyment  She 
Intended  that  the  fund  should  at  once  be- 
come the  property  of  the  plalntlfC,  and  there 
was  no  attempt  to  make  the  ^ft  effectual 
after  death.  The  elementaiy  definition  of 
the  "use"  of  money  Is  the  benefit  or  profit 
to  be  derived  therefrom.  Taklnjr  Ihls  whole 
expression  together  with  the  circumstances 
under  which  it  was  used,  the  only  Intelli- 
gent constmctlon  to  be  given  to  it  Is  tbat 
the  words  "use  of  the  same  for  her  lifetime" 
simply  included  the  Income  or  profit  of  the 
money  In  the  bank.  A  reservation  by  the 
donor  of  certain  proprietary  rights  In  the 
subject  of  tbe  gift  such  as  the  use  and  en- 
joyment thereof  Is  not  necessarily  Inconsist- 
ent with  the  absolute  character  of  the  jflft 
and  gifts  accompanied  by  such  reservations 
have  been  repeatedly  upheld.  Bone  v.  Holmes, 
195  Mass.  496,  81  N.  E.  290;  Smltb  v.  Sav- 
ings Bank,  64  N.  H.  230,  9  Atl.  792,  10 
Am.  St  Bep.  400;  Green  v.  Tulane,  52  N. 
3.  Eq.  169,  28  Atl.  9;  Hope  v.  Hutchlns.  9 
Gin  &  3.  (Md.)  77:  O'Nell  v.  Greenwood, 
106  Mich.  572,  64  N.  511;  Smith  v.  Young- 
Wood,  68  Ark.  255.  58  S.  W.  42. 

It  Is  claimed  that  there  was  not  a  com- 
plete d^Ivery  of  the  money  deposited  In  the 
bank.  It  Is  not  necessary  that  there  should 
be  a  manual  delivery  of  the  thing  given; 
nor  Is  there  any  particular  form  or  mode  in 
which  the  transfer  must  be  made.  The  gift 
may  be  perfected  when  the  donor  places  in 
the  hands  of  the  donee  the  means  of  ob- 
taining possession  of  the  contemplated  gift 
acctuupanled  with  acts  and  declarations  clear- 


ly diowing  an  Int^tlon  to  give  and  to  di- 
vest himself  of  all  dominion  over  the  pn^ 
erty.  Main's  Appeal,  73  Conn.  038,  48  AtL 
D66;  Reed  t.  Copeland,  60  Conn.  472,  47 
Am.  Bep.  66S;  Scott  v.  Berkshire  County 
Savings  Bank,  140  Mass.  157,  2  N.  B.  925; 
Hbward  v.  Wfndbam  County  Savinga  Bank, 
40  Yt  687;  Billholland  v.  Whalen,  80  Md. 
212.  43  Atl.  43.  44  L.  B.  A.  206;  Sayre  T. 
Well,  94  Ala.  466^  10  South.  546,  16  U  B.  A. 
544;  Gods  v.  Peoples  Savings  Bank,  81  Ind. 
App.  67,  67  N.  B.  232.  The  plalntUTs  ctahn 
Is  based  on  an  ordw  In  these  words:  **New 
Haven,  Conn.,  Miy  29,  1906.  G(nmectlcnt 
Savings  Bank  of  New  HaT«:  Pay  David 
Candee  the  entire  amount  on  my  deposit 
book  number  70668.  Jane  A.  lahdL'*  With 
fall  knowledge  of  the  loss  of  the  bank  bock 
and  itf  Mrs.  IsbeU's  Intaition  to  give  the 
money  to  the  plaintiff,  and  for  the  purpose 
of  asslstliv  her  In  carrying  out  this  Intm- 
tion,  one  of  the  ofB<dals  of  the  savinga  bank 
filled  out  this  order  and  delivered  It  to  the 
plaintiff.  Informing  him  that  it  would  be 
necessary  for  him  to  obtain  the  signature  of 
Mrs.  Isbell  to  make  the  transfer  effectoaL 
This  was  obtained,  and  the  plaintiff  returned 
to  tbe  bank  with  the  order  signed,  and  pre- 
sented the  same.  Then  the  bank,  by  one  of 
Its  ofllcers,  made  a  memorandam  upon  the 
page  of  the  ledger  containing  Mrs.  labeirs 
account,  reading  as  follows:  "May  29th, 
1906,  David  P.  Candee  holds  order  for  the 
entire  amount"  In  May.  1906,  the  plaintiff 
by  an  order  signed  him  without  the  bank 
book  drew  the  Interest  which  had  accrued 
on  this  fund.  This  ordw,  signed  by  Mrs. 
Isbell,  was  Intended  by  her  to  <^)erate  as  a 
donation  and  transfer  of  tiie  money  therein 
specified.  The  bank,  with  full  knowledge  of 
her  Intentlcm.  recognized  and  acces>ted  It  for 
the  purpose  for  which  it  was  made.  Mrs. 
Isbell  did  all  In  her  power  to  deliver  to  the 
plaintiff  the  means  ot  rednctog  to  his  pos- 
session the  money  on  deposit  to  the  bank. 
She  could  not  at  any  time  after  making  the 
gift  have  malntatoed  an  acthm  for  the  re- 
covery of  this  mon^  from  the  bank.  There 
Is  nothing  to  show  that  the  defendant  ad- 
ministrator had  any  better  claim  for  the 
fund  than  the  decedent  whom  he  represents. 
The  administrator  Is  bound  by  this  transfer 
as  If  a  pur(diaBe  had  beoi  made  for  a  valu- 
able ccmslderatlon.  It  Is  claimed  that  the 
allied  transfn  was  InccHnplete,  In  that  said 
order  was  not  witnessed  and  was  unaccom- 
panied by  the  bank  book,  as  required  by  the 
laws  ot  said  bank.  An  examination  of  the 
by-laws  of  the  l>ank  falls  to  disclose  any  re- 
quirements that  orders  for  the  payment  of 
money  shall  be  wltaesaed.  The  blank  form 
of  the  order  used  by  the  bank  for  the  pot- 
pose  of  makii^  transfers  of  d^>odts  contain- 
ed a  requlremoit  that  It  **mu8t  be  dated, 
signed,  witnessed,  and  acconqtanled  by  the 
book."  Mrs.  Isbdl,  intending  to  make  a 
transfer  of  her  deposit  by  means  of  such  an 
order,  BlgaeO.  it,  and  the  bank,  rtiytog  opoo 
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ber  signature,  accepted  and  acted  npon  It 
wIthOQt  a  witness.  If  tbe  bank  waa  not  sat- 
isfied with  its  execatlon,  it  sbould  bave  beeo 
returned,  with  notice  of  its  defective  cbarao- 
ter.  This  regulation  for  withdrawing  de- 
posits was  for  tbe  protection  of  tbe  bank 
and  its  depositors.  Mrs.  Isb^  wonld  not 
bare  been  permitted  to  have  taken  advan- 
tage of  this  informality,  and  ber  legal  rep- 
resentatlTe  is  now  precluded  from  asserting 
or  proving  that  tbe  transfer  was  inraltd  be- 
cause tbe  order  was  imperfectly  executed. 
Tbe  bank,  having  prepared  tbe  order  and 
accepted  it  after  it  was  signed,  waived  the 
requirement  as  to  its  being  witnessed.  A  by- 
law of  tbe  Connecticut  Savings  Bank  which 
was  a  part  of  the  contract  with  their  depos- 
itors proTided  "tliat,  when  the  deposits  are 
withdrawn,  tbe  pass  book  shall  be  present- 
ed; and  no  payment  shall  be  made  except 
to  depositors  or  upon  tbelr  written  order  ac- 
comxMinied  in  all  cases  by  the  pass  book." 
Mrs.  Isbell,  wishing  to  transfer  her  money 
on  deposit,  could  not  present  ber  bank  book 
as  the  regulation  of  the  bank  required  (and 
as  she  had  agreed  to  do)  but  did  as  tbe  bank 
directed  by  signing  the  order  which  the  bank 
bad  prepared  to  make  the  transfer  effectual. 
Tbe  bank  before  payment  to  the  plaintiff 
might  have  required  additional  evidence  as 
to  the  loss  of  the  book  and  a  bond  with  sat- 
isfactory securities  to  keep  the  institution 
harmless  from  all  consequences  of  such  pay- 
ment. The  bank  has  not  claimed  any  pro- 
tection because  of  the  existence  of  tbls  by- 
law, and  Mrs.  Isbell's  administrator  sbould 
not  he  allowed  to  question  It.  Tbls  by-law 
was  intended  for  the  protection  of  the  bank 
and  depositors  against  fraud  and  forgery, 
and  cannot  affect  tbls  inquiry  as  to  who 
BOW  owns  this  fund. 

Section  631  of  the  General  Statutes  of 
1902  authorizes  the  assigned  an  equitable 
and  bona  fide  owner  of  any  chose  In  action 
not  n^otfable  to  sue  thereon  In  his  own 
name.  There  niay  be  a  valid  gift  of  tbe 
money  on  deposit  in  a  savings  bank  In  tbe 
donor'3  name,  although  tbe  donor  retains 
possesBlon  of  the  book.  Buckingham's  Ap- 
peal,  60  Conn.  143,  22  Atl.  COO:  Kerrigan  v. 
Bautlgan,  43  Conn.  17;  Minor  t.  Rogers,  40 
Conn.  512,  16  Am.  Rep.  68;  Martin  v.  Funk, 
75  N.  T.  m  31  Am.  Rep.  446;  Taylor  v. 
Henry.  48  Md.  650.  30  Am.  Rep.  486;  Stone 
T.  Bishop,  4  Cliff.  598,  Fed.  Gas.  Xo.  13.482. 
This  order  was  glvm  upon  a  sufficient  con- 
sideration to  support  an  assignment  or  trans- 
fer of  property.  A  good  consideration  Is 
that  of  blood  or  natural  affection  and  a  gift 
made  for  such  a  consideration  ought  to  pre- 
vail nnleas  it  be  found  to  Interfere  with  the 
rtsbts  4^  creditors  and  purchasers.  ^  The  or- 
der was  Intended  by  the  donor  to  operate  as 
a  donation  and  transfer  of  the  money  de- 
posited in  the  bank  which  was  there  subject 
to  ^he  disposition  of  tbe  donor.    Tbe  bank 


and  the  plalntiCr  both  accepted  the  order  for 
tbe  purposes  for  which  It  was  given,  and  up- 
on one  occasion  have  recognized  its  validity. 
The  order  was  a  sufficient  Instrument  to 
transfer  title  to  tbe  donee  of  the  money,  and, 
being  accompanied  by  a  delivery  and  accept- 
ance, constituted  a  valid  transfer  of  the 
funds  as  a  gift  to  the  plalntifl. 

There  Is  no  error.  The  other' Judged  con- 
curred. 


MORSO      OONSOLIDATDD  BT.  OO. 
(Siqneme  Court  of  Errors  of  Conneettent  Dee. 
18,  1906.) 

1.  Stbket  Railboaub  ^98*)— OPKBATioiff— Xir- 

JVBIE8  TO  PeBSONS— DtJTT  Or  MOTOBHAH. 
A  motorman  Id  the  operation  of  his  car 
sbould  conduct  himself  as  a  reasonably  prudent 
man  woald  under  the  circumstances  to  prevent 
hijury  to  a  person  on  the  track. 

[Ed,  Note.— For  otber  cases,  see  Street  Rail- 
roads. Cent  Dig.  8  195;  Dec.  Dig.  {  93.*] 

2.  8th EXT  Railboads  (I  112*)— Opbbatiom— 
Actions  s-ob  Injubies— Right  of  Action— 
Neouoence. 

E/ven  if  a  four  year  old  child  could  not  be 
guilty  of  contributory  negligence,  in  an  action 
against  a  street  railroad  for  her  death  by  being 
struck  by  a  car,  plaintiff  was  not  excused  from 
showing  her  conduct  and  situation  when  she  was 
injured  as  bearing  upon  the  company's  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  112.*] 

3.  Stbeet  Railboads  (5  112*)— Opebatton— 
Action  fob  Irjitbibs—Pboox'— Cause  of  Ik- 

JUBT. 

In  an  action  against  a  street  railroad  for 

causing  the  death  of  an  intestate,  plaintiff  must 
show  not  only  defendant's  negligence,  but  that 
it  was  the  proximate  cause  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  t  228:  Dec  Dig.  {  112.*] 

4.  Stbbbt  Rahjioads  (|  114*)— Opebati0N(— 
Action  fob  Injubies— StrrFiciKNOT  of  Evi- 
dence—Cause OF  iNJtJBT. 

That  a  street  car  was  running  at  an  ex- 
cessive speed  at  the  time  of  the  accident  did 
not  of  itself  show  that  that  was  the  cause  of 
tbe  accident 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  114.*] 

5.  Stbeet  RailSoads  d  114*)— Ofebation— 
Actions  fob  InjuBm— Suffioiihot  of  Bvi- 

dbnce. 

The  proximate  canse  of  injury  to  plaintiff's 
intestate  by  being  struck  by  a  street  car  could 
be  proved  by  circumBtantial  evidence,  and  need 
not  be  established  beyond  a  reasonable  doubt, 
but  it  must  be.  established  by  facts  affording  a 
logical  basis  for  an  inference  as  to  the  cause,  and 
could  not  be  left  to  speculation. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  IKg.  1 114*] 

6.  Stbeet  RAitBOADS  (|  114*)— Pebsonal  In- 
jubies—Actions— Dibection  OF  Vebdict. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate by  being  struck  by  a  street  car,  where 
intestate's  conduct  and  situation  at  the  time  of 
the  accident  was  not  shown,  so  that  the  cause  of 
ths  accident  and  the  company's  negligence  was 
wholly  si>eculatlve.  a  verdict  was  properly  di- 
rected tar  tbe  company. 

{Ei.  Note.— For  other  cases,  see  Street  Rail- 
roads. Dec  Dig.  }  114.*] 
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7.  Evidence  d  244*)  —  Aduibsioks  —  Admis- 
sion BT  Agent— Authority. 

Dridenca  to  piore  decIaiatitHis  by  the  mo- 
totman  two  or  tOTee  mlnntw  after  the  injored 

Eerson  wai  taken  from  beneath  the  car,  as  to 
ow  the  accident  happened,  wbb  properly  ex- 
clnded  In  an  action  a^nst  the  company  for  the 
Injarles ;  the  motonnan  not  being  the  company's 
agent  for  the  purpose  of  making  admissicHiB. 

[Ed.  Note.— For  other  csms.  see  Evldenoe, 
Gent  Dig.  f  082;  Dec.  Digr|  244.*] 

8,  EriDENOB  (I  128*)  — Res  Outa  — State- 
vents  Aftee  Event— Pebsonai.  Injuries. 

The  declaratiODB  being  no  part  of  the  trans- 
action out  of  which  the  action  arose,  and  being 
a  mere  narrative  of  a  jMist  event.  wer«  inadmis- 
sible as  heexsay. 

[Ed.  Note.— EV>r  other  cases,  see  Bridanoei 
Gent  Dig.  1  863;  Dec.  Dig.  i  123.*] 

AxQMal  frwD  Superior  Court,  New  Haven 
Conntr;  3oA  H.  Reed,  Jndgew 

Action  1^  Caleb  A.  Morse,  admlnlatrator, 
against  the  Consolidated  BaUway  Company. 
From  a  Judgment  for  defwdant  <m  a  directed 
verdict,  plaintiff  AVPeaJM.  Affirmed. 

Charles  S.  Hamilton  and  Caleb  A.  Morse, 
for  appelant  Harry  O.  Day  and  Tbomas 
M.  St^le,  for  appellee. 

THAYER,  J.  The  plalotifl  seeks  to  recov- 
er damages  for  Injuries  received  by  his  in- 
testate in  being  struck  and  draped  along 
the  highway  by  one  of  the  defendant's  cars. 
He  alleges  that  the  Injuries  were  caused  by 
the  negligence  of  the  defendant,  in  that  its 
motonnan  In  charge  of  the  car  ran  it  at  an 
ezceealvely  high  rate  of  speed,  and  did  not 
have  it  under  control,  and  failed  to  give  the 
intestate  any  warning  of  any  kind  of  the  ap- 
proach of  the  car,  and  also  failed  to  stop  It  or 
get  it  under  control  after  he  discovered  her 
prail.  The  parties  w««  at  issue  to  the  Jury 
upon  a  denial  of  these  allegations.  The  plain- 
tiff introduced  his  evidence  and  rested  bis 
case,  and  thereupon  the  defendant,  without 
introducing  any  evidence,  rested  its  case, 
and  requested  the  court  to  instruct  the  Jury 
to  return  a  verdict  for  the  defraidant  The 
court  complied  with  this  request,  and  ita  ac- 
tion in  so  doing  presents  the  chief  question 
raised  by  the  plalntlfTs  appeal. 

It  iB  not  claimed  that  the  court  erred  In 
directing  the  verdict,  provided  there  waa  no 
evidence  in  the  case  from  which  the  Jury 
could  reasonably  find  a  verdict  for  the  plain- 
tifl.  The  claim  is  that  there  was  such  evl- 
ieace.  Viewing  the  plalntilTs  evidence  trom 
the  aspect  most  favorable  to  him,  the  follow- 
ing are  the  only  facts  essential  to  the  Issues 
which  are  directly  established  by  It:  The 
intestate  was  a  deaf  and  dumb  girl  four  years 
and  one  month  of  age.  On  the  morning  of 
her  Injury  her  mother  had  given  her  a  pencil 
and  piece  of  paper,  and  left  her  upon  the 
veranda  of  their  home  to  amuse  herself. 
Shortly  thereafter,  the  girl  was  at  a  store  up- 
on the  southerly  side  of  the  street  and  diago- 
nally across  from  her  home.  A  few  min- 
utes later,  she  was  observed  upon  the  aide- 


walk  in  front  of  the  store,  facing  toward  the 
street  as  If  about  to  st^  down  into  the  trav- 
eled path.  The  width  of  the  street  was  not 
Iffoven;  but,  as  shown  by  photosrapha  which 
were  in  evidence,  It  was  wide  enough  for  the 
double  tracks  of  Uw  defendant's  railway  and 
a  trav^ed  path  for  vehicles  upon  each  side  of 
the  tracks.  Tlw  street  waa  stral^t  for  sev- 
eral hundred  feet  easterly  of  the  place  of  the 
accident,  and  was  not  much  traveled.  A  tew 
minutes  after  the  Intwtate  was  observed  on 
the  sidewalk  In  front  of  the  store  one  of  the 
defendant's  cars  came  along,  bound  west  jx^ 
on  the  northerly  or  weat-bonnd  track.  The 
attention  of  one  of  the  witnesses  was  attract- 
ed to  it  by  the  load  sounding  of  the  gong- 
She  also  heard  the  car  ttop  with  a  Jolt  Aft- 
er the  car  wu  Btini|>ed,  it  was  backed  a  trifle 
the  defendant's  servants,  and  they  thai 
removed  the  intestate  from  under  the  foider, 
wliidi  was  down.  In  front  of  Oie  car.  She 
was  bruised,  and  her  clothing  was  torn.  The 
piece  of  paper  which  her  motha  had  gtm 
her  to  play  with  was  found  upon  or  near  to 
the  nortborly  rail  of  the  west-botind  txaick, 
about  70  feet  easteriy  of  the  point  where  she 
was  taken  from  under  the  fender.  The  dirt 
along  the  track  between  the  two  polnto  "Vas 
kind  of  brushed  upu"  Thoe  is  an  ascoidlng 
grade  toward  the  west,  how  steep  did  not  ap- 
pear, between  the  two  ptUnta.  There  Is  a 
dowi^rade,  a  abort  flat  or  b6Uow  and  an  in- 
tersecting highway  which  titie  car  had  passed 
before  reaching  the  place  where  the  paper 
was  found.  The  injury  occurred  shortly  after 
9  o'cloift  In  the  morning.  The  weather  was 
damp  and  mlst^.  It  had  rained  eeiiler  In  the 
morning. 

As  respected  the  Intestate,  it  wu  the  duty 
of  the  defendant's  motorman  In  the  operation 
of  its  car  to  conduct  hlmsdf  as  a  reasonably 
prudent  man  would  do  under  the  'drcnm- 
stances  existing  at  the  time.  To  determine 
whether  he  did  so  the  Jury  must  have  those 
circumstances  before  them  In  the  evidence. 
They  could  not  properly  be  allowed  to  guess 
or  surmise  how  the  acddoit  happened. 
Whether  the  motorman  was  guilty  of  negli- 
gence toward  the  girl  depends  upon  their  sit- 
uation at  the  time  rtiative  to  each  other. 
The  evidence  entirely  falls  to  show  what  this 
was.  The  girl  may  have  been  proceeding  di- 
rectly across  the  car  tracloB.  She  may  have 
been  at  play  upon  tbem,  or,  having  crossed 
them  in  safety,  she  may  have  tamed  suddm- 
ly,  and  darted  upon  the  track  immediately  in 
front  of  the  car  to  secure  the  paper  or  pencil 
or  some  other  object  dropped  by  ha.  If  we 
assume  that,  as  claimed  by  the  plaintiff,  a 
child  of  her  age  cannot  be  charged  with  con- 
tributory negligence,  this  did  not  excuse  tlie 
plaintiff  from  showing  what  her  conduct  and 
situation  was  at  and  Just  previous  to  her  be- 
ing struck  as  bearing  upon  the  question  of 
the  motorman's  negligence.  It  is  <dalmed 
that  the  Jury  would  have  been  warranted  in 
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flndiiig  that  the  dUld  was  struck  at  ad  place 
where  tbe  paper  was  found,  and  that,  from 
tbe  dlstazice  wblcb  the  car  went  beftnre  it  was 
staved.  It  most  have  been  driven  at  an  ex- 
eoAve  rate  of  speed,  and  bo  that  the  motor- 
man  was  n^lgent  Bnt  the  i^alntltt  was 
(Knmd  to  prove,  not  only  that  he  was  negli- 
gent, hot  that  such  negligence  was  the  proxi- 
mate cansB  of  tiie  Intestates  Injury.  The  Im- 
propex  speed  of  the  car  may  have  concurred 
in  point  of  time  with  the  Intestate's  Injury 
without  being  tbe  cause  of  It  Enssalve 
speed  being  proved,  the  cause  of  the  acddent 
would  still  be  a  mattw  of  conjecture  with  the 
Jniy.  While  the  cause  of  the  acddmt  could 
be  proved  by  presumpttre  evidence,  and  need 
not  be  estaUlshed  he(y<md  a  reasmable  doubt 
(Bndbnrr  v.  Soutii  Norwalk,  80  Oonn.  208, 
801.  68  AtL  821),  the  plaintiff  was  bound  by 
bis  eridence  to  remove  tlie  cause  bom  the 
realm  of  qtecnlatiai  and  to  eatabUsh  facts 
affording  a  Ic^Aeal  basis  for  the  inferences 
which  be  chUmed  (Ghllds  v.  Adams  Express 
Ca,  197  Mass.  887,  888.  84  N.  Jfi.  128;  Baxe  v. 
Walworth  Mfg.  Co.,  191  Mass.  838,  841,  H  N. 
E.  88S,  114  Am.  St  Bep.  618;  Bond  v.  Smith, 
lis  N.  Y.  884,  21  N.  B.  128).  To  have  aub- 
Ddtted  tbe  case  to  the  Jury  upon  the  evidence 
Introduced  wonld  have  been  to  permit  them 
to  draw  from  conjectural  and  not  from  prov- 
en facts  the  Inferoce  that  the  deteodant^s 
netf  igoioe  was  the  cause  of  the  Intestate's 
loJurlesL  This  could  jiot  properly  be  done, 
and  tbe  court  was  rli^t  In  directing  tbe  ver> 
diet 

Evidence  trffered  by  the  plaintiff  to  prove 
dedaratlons  of  the  motorman  as  to  how  tbe 
accident  happened,  made  two  or  three  mln- 
Qtes  after  tbe  child  had  been  takm  from  under 
the  car,  and  before  the  car  had  left  the  place, 
was  prcqierly  exdv&eH.  The  motorman  was 
not  the  d^Midant^  agent  for  ttie  purpose  of 
maUiv  admissions.  The  statement  called  for 
was  In  no  way  a  part  of  the  transaction  out 
of  whlcb  the  claimed  cause  <tf  actlim  arose, 
but  wonld  bave  been  a  m«e  narration  vt  a 
past  event  As  sudi  it  was  hearsay  and  In- 
admlssibla  McCairick  t.  Kealy,  70  Oonn. 
612.  640,  40  Ati.  60S. 

Tilers  Is  no  wror.  TIm  other  Judges  ctm- 
corre^ 


0BBI8T  V.  GOWDT. 

(SnpTeme  Court  of  Errors  of  Connectlcnt  Dec. 
18,  1908.) 

1.  MoaniAOKs  (|  80S*)— Payiobiit— Ghahgi  nr 

FOBV  or  iHDCBTKDNSaS. 

No  cbaoge  in  tbe  form  of  tint  indebtedness 
will  discha^  tbe  mortgage. 

[Ed.  Note.— For  other  caaes.  see  Morteages, 
Cent.  Die.  H  880-804,  898;  Dee.  Dig.  |  805.*] 

Z  MowraAonJi  306*)— PAncsirr  and  Chahoi 
IN  Tun  OF  Patuenv— KanswAi.  Non. 
No  change  In  the  mode  or  time  of  payment 
will  diKbarge  the  mortgage,  and  hence,  if  an 
indorser  eecnred  by  mortgage  Is  compelled  to 


pay  a  note,  and  for  that  pnrpom  indoisea  a  is- 
newal  note  for  the  same  debt  or  a  part  thereof, 
and  la  compelled  to  pay  the  renewal  note,  he  ii 

Srote<^  the  mortage  aecnxing  his  flrat  In- 
(usement 

[BkU  ' Note^For  other  cases,  aee  Mortgages, 
dent  Dig.  II  890-896;  Dee.  Ug.  I  306.«] 

8.  MOBTGAOES  (I  see*)  —  PaTMKNT  —  WHAT 

COKsnTUTBS— Renew Ai,  Note. 

The  indorser  of  a  renewal  note,  secured  by 
mortgage,  was  absent  when  it  became  due,  and 
the  mortgagor,  the  payee  bank,  and  another,  ar- 
ranged to  have  such  other  temporarily  advance 
the  mon^  to  take  op  the  note  for  the  Indoraer's 
protection,  it  being  understood  that  the  Indorser 
should  retain  his  mortgage  security,  and  that  the 
bank  would  disconnt  the  mortgagor's  note  for 
$500  of  tiie  debt.  If  It  was  aj^n  indorsed  by 
the  indorser,  all  of  which  was  done,  and  the 
mwtgagor  returned  the  money  temporarily  ad- 
vanced to  ttka  ap  tbe  note,  tliat  tlie 
transaction  was  not  a  payment  of  the  note 
taken  ap.  and  the  indorsement  of  the  $000  note 
was  merely  a  renewal  of  the  original  nots^  so 
that  it  was  secured  by  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  890-883  :  De&  Dig.  |  806.*] 

^  Apfxal  aztd  BBwn  (|  1008*)— FzKDiiras— 

GONCLVSIVXNBSS. 

Payment  of  a  mortgage  debt  Is  >t  question 
of  fact,  and  the  trial  court's  finding  thereon  Is 
conclusive  unless  an  error  of  law  was  committed 
in  reaching  it. 

[Bid.  Note.— For  odier  cases,  see  Ai^eal  ai^ 
^m^^Geni.  Dig.  H  89S5-8989;  Dee.  Dig.  I 

0.  Appeal  and  Ebbob  <|  171*)— Pbibenta- 
TioN  or  OsotTNDs— QuxsnoNS  Not  Baued 

Bei^w. 

Tbe  claims  of  law  should  be  construed  with 
reference  to  tlie  matters  in  fact  being  litigated. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  I  IOCS;  Dee.  Dig.Tni.*] 

6i  MoBTOAaES  (I  274*)— Tbanspeb  or  Bquitt 

or  BXDEICFTION— RiOHT  OF  PUBOHASEB  TO 

Contest  MoaTOAOs— Amount  Due. 

Where  thfr  purchaser  of  mortgaged  property 
at  a  sale  was  allowed  to  show  on  foredosuze 
the  amount  due  on  tbe  mortgage  Mtt  at  that 
time,  he  cannot  complain  that  ne  was  not  allow- 
ed to  contest  the  amount  due. 

[EM.  Note.— For  otlier  esses,  see  Mortgage^ 
Dea  Dig.  t  274.*] 

7.  MoBTQAOES  (I  274*)— Tbanbteb  or  Equitt 
or  Redemption- RiOHTS  or  Pubohaseb. 
While  tbe  puR^iaser  of  tbe  equity  of  re- 
d«nption  could  re^  upon  the  mortgage  as  a  gen- 
eral  description  and  limitation  of  the  lien,  ha 
could  not  rely  upon  the  mortgagor'a  atatements, 
made  without  the  mortgagee's  assent,  as  to  the 
amount  due,  or  assume  that  die  CMidltions  of 
the  mortgage  had  been  performed. 

[Ed.  Note.- For  other  cases,  aee  Mortgages, 
Dec  Dig.  I  274.*] 

&  APFEAI.  and  BBBOB  (I  241*)— EZOXFTIONS 
TO  FiNDINOS— FaILUBB  TO  EXCEPT. 

Aaaignments  of  error  in  finding  facts  can- 
not be  considered  on  appeal  as  brought  up  un- 
der Gen.  St.  1902,  H  79S,  796.  where  tbe  mo- 
tion below  to  correct  the  findings  did  not  have 
annexed  written  exceptions  to  findings  or  re- 
fusal to  find,  as  required  1^  the  statute. 

[IkL  Note.— For  other  caaea,  see  Appeal  and 
Error.  Dee.  Dig.  1  241.*] 

9.  Appxai.  and  Ebbob  (|  564*)— Pboobbdings 
Betaw. 

Under  Oen.  St  1002,  }  707,  permitting  the 
evidence  and  mlinxa  to  be  filed  and  certified 
within  one  weA  after  tbe  filing  of  the  finding 
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and  the  claims  for  correction  therein  set  forth 
in  the  aasiffnmentB  ot  error  on  appeal,  and  au- 
thoiizin^  tee  extension  of  the  time  of  filing,  the 
trial  court's  order  of  certification  will  be  con- 
stmed  as  an  extension  of  dme,  and  the  motion 
to  correct  the  evidence  and  raHngs  under  the 
statute  will  be  considered,  though  tiiej  were  In- 
corpoiated  more  than  a  week  after  the  findings 
were  filed ;  no  proceedings  to  correct  having 
been  taken  ander  sections  795  and  796. 

[Ed.  Note.— For  other  caMv,  see  Appeal  and 

Error.  Dec  Dig.  |  6ft4.*] 

Appeal  from  Snperior  Conrt,  New  Haven 
County;  Alberto  T.  Roraback,  Judge. 

Action  by  P.  Raymond  Grelat  against  WU- 
Uam  H.  Oowdy.  From  &  Judgment  for  plain- 
tiff, defendant  appeals.  AflBrmed. 

On  August  24,  1906,  the  Congress  Laundry 
Company  mortgaged  land  to  the  plaintiff  to 
secure  a  demand  note  to  the  plaintiff  for 
11,000,  and  also  to  secure  the  plaintiff's  In- 
dorsement upon  a  four  months'  note  for 
$1,500  payable  at  a  bank.  The  mortgage  was 
duly  recorded.  The  condition  properly  de- 
scribed the  notes,  contained  certain  agree- 
ments of  the  mortgagee,  one  of  which  was 
to  apply  the  proceeds  of  sales  of  stock  to  the 
payment  of  the  indorsed  note,  unless  snch 
payment  was  waived  by  the  mortgagee  in 
writing,  and  then  provided  "that  the  said 
grantor  In  the  event  of  its  not  paying  said 
note  so  indorsed,  Is  Justly  Indebted  to  the 
said  grantee  In  the  further  sum  of  fifteen 
hundred  dollars  ($1,500)  with  interest;  the 
total  amount  of  twenty-flve  hundred  dollars 
($2,500)  being  payable  within  twenty  (20) 
months  from  the  4th  day  of  September,  1906, 
In  payments  of  five  hundred  dollars  ($500) 
every  four  months  from  date.  Now,  there- 
fore, if  said  promises  and  agreements  are 
well  and  truly  kept  according  to  agreement 
and  said  money  Is  paid  according  to  the  terms 
above  set  forth,  then  this  deed  shall  be  void, 
otherwise  to  remain  In  full  force  and  effect." 
The  defendant  became  the  owner  of  the  mort- 
gaged property,  subject  to  Incumbrances,  by 
purchase  from  the  receiver  of  the  laundry 
company,  July  1,  1907.  Upon  the  trial  no 
question  was  made  as  to  the  note  for  $1,000, 
but  the  parties  were  at  Issue  upon  the  ques- 
tion whether,  as  against  this  defendant,  the 
mortgage  could  be  enforced  as  to  a  note  of 
the  laundry  company  for  $500,  dated  March 
13,  1907,  Indorsed  by  the  plaintiff  and  claim- 
ed by  him  to  be  a  renewal  of  so  much  of 
the  original  note  of  $1,500;  the  other  $1,000 
of  said  $1,500  note  having  been  paid  by  the 
laundry  company.  Concerning  said  Indorsed 
note,  the  trial  court  has  found  In  substance, 
that  when  it  first  came  dne  it  was  renewed 
with  plaintiff's  Indorsement,  and  that  when 
the  first  renewed  note  came  due  the  company 
paid  $d(X)  on  account,  and  the  indorsed  re- 
newal was  for  $1,000  coming  due  March  4, 
1907.  When  said  note  of  $1,000  became  due, 
the  lanndiy  company  was  unable  to  meet  its 
liability  the^n.   At  this  time  the  plaintiff 


was  absent,  and  the  Grclst  Manufacturing 
Company,  at  the  request  of  the  laundry  com- 
pany, and  under  an  agreement  made  between 
the  said  Qreist  Company,  the  laundry  com- 
pany, and  the  bank,  agreed  temporarily,  for 
said  laundry  company  and  the  plaintiff,  to 
advance  the  money  to  meet  the  paymait  of 
the  indorsed  note  for  $1,000,  and  thereby  to 
protect  the  plaintiff's  indorsement  thereon  un- 
til such  time  as  the  plaintiff  would  return, 
the  Qreist  Company  taking  as  temporary  se- 
curity for  said  advancement  the  personal  note 
of  Hartley,  treasurer  of  the  laundry  company. 
It  was  further  agreed  by  all  the  parties  above 
mention^  that  the  bank  would  discount  the 
latindry  company's  note  for  $500,  If  the  plain- 
tiff would  indorse  the  same  as  heretofore; 
the  said  note  t>elng  a  continuation  of  the 
original  $1,500  note  successively  renewed,  as 
theretofore  stated.   The  plaintiff  returned  on 
March  13,  1907,  and  as  agreed.  Indorsed  said 
laundry  company  note  of  $500  In  order  to  ob- 
tain the  balance  of  the  sai*'$l,500  note  given 
originally  by  the  laundry  ■  company.  Said 
note  at  Its  maturity  was  paYd  by  the  plain- 
tiff, after  it  had  been  protested  by  said  bank. 
From  money  received  from  the  sale  of  Its 
own  stock  the  laundry  company  returned  to 
the  Grelat  Company  the  $1,000  so  advanced 
by  It,  and  thereupon  said  Greist  Company  re- 
turned to  said  Martley  said  temporary  note 
of  $1,000.    The  advancement  of  said  $1,000 
by  the  said  Greist  Company  and  the  return 
of  said  sum  to  said  Greist  Company  by  the 
laundry  company,  was  without  any  Intention 
to  pay,  cancel,  or  release  said  original  in- 
dorsed mortgage  note  of  $1,500,  saccesslvely 
renewed  as  heretofore  stated,  and  In  fact  no 
release,  receipt,  or  quitclaim  deed  was  givenby 
the  plaintiff  or  by  said  Greist  Company  to 
said  laundry  company,  nor  was  it  the  intm- 
tioD  of  any  of  the  parties  that  said  advance- 
ment was  8  payment  or  liquidation  of  the 
liability  under  the  original  Indorsed  $1,500 
mortgage  note.   But  It  was  the  intention  of 
all  the  parties  that  the  plaintiff  should  retain 
his  mortgage  security  to  protect  him  on  ac- 
count of  his  Indorsement  of  the  laat-mcntlon- 
ed  note.   The  court  held  that  the  Indorsed 
note  for  $500  was  Included  within  the  mort- 
gage security,  and  rendered  judgment  ac- 
cordingly.   From  this  Judgment  the  defend- 
ant appeals,  assigning  several  reasons  which, 
80  far  as  the  court  overruled  them,  amount 
on  the  merits  to  the  single  reason  that  the 
court  erred  In  holding  that  the  renewal  note 
of  $500  was  covered  by  said  mortgage.  Bf  Inor 
reasons  are  that  the  defendant  coold  contest 
the  amount  dne  on  the  mortgage,  that  the 
defendant  might  rely  upon  the  mortgage  and 
the  books  of  the  mortgagor  for  the  ascertain- 
ment of  the  amount  due,  and  tbat  the  coorC 
erred  In  finding  facta  without  erldenee. 

Richard  H.  Tyner,  for  appellant.  William 
F.  Alcorn  and  Harry  W.  Asher,  for  appellee. 
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OAGEB,  Superior  JOIIg»  (after  itaUngthe 
tecta  as  above).  The  condltlfu  in  tihe  mort> 
gage  deacrlbed  an  Indorsed  note  tor  $1,500. 
If  tbe  Indorsed  note  of  March  18,  1907,  for 
$500  represented  In  ftict  a  part  of  the  oriff- 
Inal  Indorsed  note  of  $1,500,  then  this  note 
for  $500  la  aecnred  by  the  mortgage.  It  Is 
familiar  law  that  no  change  in  the  form  of 
the  Indebtedness  or  on  the  mode  or  time  of 
paymoit  Till  discharge  tbe  mortgage.  Bel- 
les T.  Channel,  8  Conn.  891;  1  Jones,  Mort- 
gugem,  I  02(.  This  principle  also  extentUi  to 
renewal  indoraemrats.  If  an  Indorser  by 
reason  of  his  indwsement  la  compelled  to  pay 
tbe  note,  and  under  this  necessity  indorses  a 
renewal  note  for  tbe  same  debt,  or  a  part 
thereof,  and  is,  by  reason  of  his  renewal  In- 
dorsement obl^ed  to  pay  the  renewal  note, 
this  is  a  damage  necessarily  resulting  from 
the  first  indorsement  against  which  he  Is  ea- 
tiOed  to  Indemnity  undw  the  condition  of 
the  mortgage.  Pond  v.  Clarke,  14  Conn..  836, 
overrnling  upon  this  point  Peters  t.  Good- 
rich, 3  Conn.  IM;  Smith  t.  Prime,  14  Conn. 
472;  BoBwell  r.  Goodwin,  81  Conn.  74,  81 
Am.  Dec.  100;  1  Jones,  Uortgages,  I  084. 
This  proposition  is  not  formally  dtq;)ated  by 
tbe  defendant,  though  the  point  is  made  in 
hU  second  reasmi  of  appeal.  The  defendant 
does,  however.  Insist  that  tbe  $600  note  Is 
not  Id  &ct  a  renewal  of  any  obligation  in- 
curred under  tbe  first  indoraemfflit,  because 
when  the  renewal  of  the  $1,000  Indorsed  note 
became  due,  Uardi  4,  1007,  it  was  paid  by 
the  laimdry  cmopany,  and  that  the  $600  note 
of  March  13th  was  for  a  new  loan,  and  there- 
fore not  secured  by  the  mor^ge.  This  ques- 
tion of  payment  Is  (me  of  fact  and  th^  finding 
Is  conclosive  against  the  defendant's  claim. 

It  appears  that  ythea  the  renewal  note  for 
$1,000  came  dne,  the  plalntUf  Indorse  was 
absent.  The  note  was  payatde  at  a  bank,  and 
the  laundry  company  effected  an  arrange- 
ment with  the  bank  and  with  the  Grelst 
Company,  a  onpcuration  of  which  flie  plalntlfl 
was  presldoit  and  manager,  by  wliich  this 
corporation,  for  the  protection  of  the  plain- 
tiff until  he  should  return,  temporarily  ad- 
vanced the  money  necessary  to  take  vp  the 
note,  apon  the  agreement  that  the  plalntlfl 
should  retain  his  mortgage  security,  tliat  tbe 
arrangement  was  tempera^,  and  not  a  pay- 
ment, and  tliat  when  the  plaintiff  returned, 
the  bank  would  discount  the  laundry  comr 
pany'a  note  for  $500  of  this  $1,000,  If  plaln- 
tUf would  again  Indorse,  thus  contlnning  the 
plaintUTs  original  liability  to  tbe  extent  ot 
$500.  Tbe  Grelst  Company  took  tbe  personal 
aecority  of  the  treasurer  of  the  laundry  com- 
pany, and  later  the  laundry  company  return- 
ed to  tbe  Grelst  Company  the  money  ad- 
vanced by  it  Tbe  whole  arrangement  was 
for  tbe  punmK  of  tiding  over  tbe  situation 
caused  by  tiie  plaintUTs  absence  until  bis  re- 
turn, and  upon  the  specific  agreemmit  of  all 
parties  tbat,  as  between  the  plalntlfl  and  tiie 
laundry  cmnpany,  the  transaction  was  not  In 
any  aense  to  be  a  payment  of  tbe  not^  a  dla- 


charge  of  the  plaintUTs  liability  thraeon,  or 
a  release  of  his  security.  Payment  or  non- 
payment is  a  question  of  fact,  and  tlm  con- 
duslon  of  the  trial  court  is  final,  unless  In 
reaching  It  ihe  court  below  committed  some 
error  of  law  prejodicUl  to  tbe  plaintiff  and 
which  entitles  him  to  a  new  trlaL  Gamfll 
V.  Weaver,  63  Conn.  76,  81  Ati.  489.  We  per- 
ceive no  such  error.  Tbe  transaction,  in  sub- 
stance, was  tbe  deirasit  of  the  amount  of  the 
debt  with  the  agreement  tbat  It  should  not 
operate  as  payment,  and  it  finally  resulted 
in  the  making  of  a  partial  payment  upon  the 
Indorsed  note  for  $1,000,  and  tbe  indmsing  of 
a  new  note  for  the  balance  of  $500,  and  tikis 
$900  was  the  unpaid  balance  of  the  original 
indorsed  note  of  $1,600.  Howe  v.  Lewis,  14 
Pick.  (Mass.)  329. 

In  his  brief  the  defendant  claims  that,  even 
If  the  note  for  $600  should  be  held  secured 
by  the  mortgage,  tlie  Judgment  la  erroneous, 
because  by  the  terms  of  the  condition  the 
d^  was  payable  in  installmwts,  and  only 
$1,000  was  due  at  tbe  time  the  foredosnre 
was  brought.  This  claim  was  not  made  be* 
fore  tbe  trial  court  The  finding  shows  that 
no  contest  was  made  over  the  note  of  $1,000 
for  borrowed  money.  The  sole  qnesticm  be- 
fore tbe  court  was  whether  the  mortgage  se- 
cured the  note  for  $600,  and  the  claims  of 
law  are  to  be  construed  with  refuence  to  the 
matters  in  fact  being  litigated.  Had  this 
claim  been  made,  it  wotdd,  perhaps,  have 
necessitated  b  second  fbreclosure  suit  and 
we  may  assume  that  the  defendant  confined 
blmsdf  before  the  trial  court  to  the  vitel 
question  In  the  cas^  in  order  to  avoid  need- 
less litigatl(m  and  costs.  Had  tiie  dalm 
been  made,  the  answer  would  have  been  that 
the  mortgagee  did  not  devote  the  proceeds  of 
the  sale  ot  stotA:  to  tbe  paymmt  of  tbe  note 
for  $lJSiOO,  as  required  by  the  express  terms 
of  the  condition.  Another  reason  of  appeal  is 
that  tlw  defmdant  could  amtest  the  amount 
due  the  plaintiff  <m  the  mortgage.  The  de- 
fendant purchased  the  fntofeet  of  the  laundry 
company  at  a  receiver's  sale.  He  was  per- 
mitted to  show,  and  did  show,  tbe  amount  ac- 
tually dne  on  the  mortgage  at  tbe  date  of  his 
purchase^  and  has  no  reason  to  complain  on 
tbia  account  It  Is  also  claimed  that  tbe  pm> 
chaser  bad  the  rlj^  to  rdy  upon  the  stete- 
mento  in  the  mortgage,  and  on  tiie  books  of 
the  mortgagor,  as  showing  tbe  amount  due 
This  claim  was  propwly  orerraled.  It  is 
true  that  he  could  rely  upon  tbe  mortgage  as 
a  general  descr^Uon  and  Umlteticm  of  tbe 
lien,  but  it  is  too  plain  for  a^ument  that  he 
could  not  as  against  the  mortgagee,  rely  up- 
on tbe  mortgagor's  statements,  made  with- 
out tbe  assent  of  the  mortgagee,  as  to  the 
amount  dne,  nor  could  be  assume  that  the 
contract  ccmtalned  in  the  condition  had  been 
performed  by  the  mortgagor.  The  remaining 
reasons  of  appe^  are  based  tm  alleged  errors 
in  finding  facts.  Tbese  reasoiu  are  not  pr^ 
erly  before  this  court  under  sections  706  and 
796  of  the  Goieral  Btetntes  of  1902,  because 
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the  record  shows  that  the  motion  made  to  the 
irlal  Judge  to  correct  the  finding  did  not  have 
Annexed  to  It  written  exceptions  to  any  find- 
ing of  fact  therein,  or  to  any  refusal  to  find 
a  fact  as  requested,  which  by  the  statute 
conld  be  made  the  subject  of  an  appeal  to  the 
Supreme  Court  of  Krrors.  These  reasons  of 
appeal  may.  however,  be  considered  as  based 
on  section  797  of  the  statutes,  which  pro- 
vides, In  substance,  that  in  lieu  of  the  motion 
to  correct  and  exceptions,  provided  for  In 
sections  7^  and  796,  the  evidence  and  rnl- 
ings  may,  within  one  week  after  the  filing  of 
the  finding,  he  filed  and  certified,  and  the 
claims  for  correction  therein  set  forth  In  the 
assignments  of  error  on  appeal.  The  plain- 
tiff excepts  to  the  consideration  of  this  mo- 
tion to  correct,  on  the  ground  that  the  motion 
to  make  the  evidence  and  rulings  part  of  the 
record  came  too  late.  It  was  In  fact  made 
more  than  two  weeks  after  the  finding  vras 
filed.  But  section  797  authorizes  the  judge  to 
CTtend  the  time,  and  we  think  bis  order  of 
certification  should  be  constraed  as  an  ex- 
tension of  time  under  the  statute,  and  we 
treat  the  motion  to  correct  the  finding  as 
properly  before  us;  no  proceedlivs  xmdet 
sections      and  796  having  been  commenced. 

An  examination  of  the  entire  evidence  has 
satisfied  ns  that  the  flndii^  Is  amply  support- 
ed by  the  evidence,  and  the  reasons  of  appeal 
relating  to  the  correction  of  the  finding  are 
overroled,  and  the  daim  tor  a  correction  la 
denied.  ' 

There  Is  no  error.  The  other  Judges  oon- 
curred. 


BRISTOL  V.  PITCHABD  et  aL 

(Snnreme  Court  of  Errors  of  Connecticut.  Dec. 
^  18,  1908.) 

1.  Jott  (I  13*)— Right  to  Tmal  bt  Jubt— 
Ibbcbs  Goqnizabu  in  Bquitt. 

The  issues  dosed  In  a  suit  based  on  the 
fraudnlent  obtaining  of  money  being  such  as 
prior  to  January  1, 1880,  would  have  been  prop- 
erty cognizable  In  equity,  and  the  various  claims 
for  Jndgment  beins;  all  made  "by  way  of  equita- 
ble relief,"  plaintiff  under  Gen.  St.  1902.  f  720, 
had  no  absolute  right  to  a  jury  trial  j  and  de- 
fendant had  an  absolute  right  to  a  trial  by  the 
court,  in  the  absence  of  an  order  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  U  85-83;  Dee.  Dig.  I  18.*] 

2.  Jubt  (5  18*)— Rioht  to  Tbul  bt  Jvbt— 

dlscbetion  of  coubt. 

Under  Acta  1905,  p.  441,  c.  236,  providing 
that,  on  application  by  either  party,  the  court 
may  order  trial  by  Jury  of  any  issues  of  fact 
joined  In  an  action  demanding  equitable  relief, 
refusal  or  granting  of  the  Jury  trial  is  In  the 
discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S$  35-83;  Dec.  Dig.  |  13.»] 

3.  PzJEAniHO  (I  230*)— AjanDUENT  — DlBCBB- 

noN. 

Refusal  of  leave,  asked  two  yean  after  com- 
mencement of  the  action,  though  soon  after  de- 
cision on  it,  to  amend  the  body  the  complaint 
and  to  add  a  claim  for  damages  "by  way  of  le- 


gal relief,"  was  In  view  of  the  long  time  tbe 
cause  bad  been  pending,  and  successive  amend- 
ments of  tbe  complaint  already  made,  in  tbe 
discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  8  601 ;  Dec  Dig.  S  236.»1 

4.  Appeai.  and  Ebbob  (I  886*)  —  REvnw — 
Amenduent  of  FinDnro  or  Lowkb  Covn- 
Afplicatioh— Sbbvics  or  Ohi  or  Sbveb- 
AL  Counsel. 

Service  on  one  of  several  counsel  for  tbe 
same  party  of  an  application*  under  Gen.  St 
1902,  f  801.  to  the  Supreme  Conrt  for  correction 
of  a  finding  by  the  tnal  court,  la  service  on  ail. 

[Ed.  Note.— For  other  casea,  see  Aj^eal  and 
Error,  Dec  Dig.  f  8S6.*] 

6.  Appxax  AiTD  Ebbob  ({  886*)— Bkcobd— Ap- 

FI.ICATI0N  TO  AUENO— FAILTTBE  TO  ANSWEB. 
The  application  to  the  Supreme  Court  un- 
der Gen.  St.  1902,  |  801,  for  correction  of  a 
finding  of  tbe  trial  court,  not  being  answered 
within  seven  days,  as  required  by  Practice  Book 
1908,  p.  270,  I  14,  is  to  be  ta^eu  aa  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  886.*] 

6.  Appeai,  and  Ebbob  (S  886*)— Cobbbotiok 
of  Recobd— Denial  or  Applicatioit. 
Application  to  the  Supreme  Court  under 
Gen.  St.  1902,  |  801,  for  correction  of  findii«B 
of  the  trial  court,  though  not  answered,  and  so 
to  be  taken  as  true,  will  be  denied  where  none 
of  the  coReetionB  are  necessanr  to  atmport  or 
calculated  to  strsngtiieB  appellant's  dainu  of 
law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  886.*] 

Appeal  from  Conrt  of  Common  Fleas,  Falr^ 
field  Connty;  Howard  B.  Scott,  Jvdge. 

Actkm  by  Darlns  Brtsttd,  admlnlBtrator  of 
Robert  B.  R.  Brlstid,  deceased,  against  Wal* 
ter  Pltdiard  and  others.  Judgment  for  de- 
fttidants,  and  plaintiff  appeals.  Affirmed. 

Howard  W.  Taylor,  for  appellant.  Leon- 
ard J.  Nlckerson.  for  appellees. 

BALDWIN,  C.  J.  The  only  exc^tioiM  pni^ 
sued  by  the  appellant  relate  to  the  refuse  I 
of  a  trial  by  Jury. 

The  original  complaint  was  by  a  conserv- 
ator, and  charged  the  defendants  with  traod- 
ulenUy  obtaining  money  from  the  ward  by 
taking  advantage  of  his  mental  weakness 
under  a  trust  to  help  him  take  care  of  It. 
but  with  the  design  of  unlawfully  appro- 
priating It,  which  they  afterwards  did.  The 
plaintiff  claimed  "by  way  of  equitable  relleT* 
several  specified  kinds  of  judgmoit;  tb? 
last  two  being:  "(4)  A  money  Judgmeid  for 
$550  damages.  (5)  Such  other  general  or 
specific,  legal,  and  equitable  relief,  or  botli. 
as  tbe  plalntlflf  shall  be  entitled  ta"  By  suc- 
cessive amendments  of  the  writ,  different 
plaintiffs  were  substituted,  and  tbe  CMuplalnt 
slightly  remolded,  but  the  averments  aa  to 
the  matters  of  fraud  and  trust  and  the  two 
last  prayera  for  Judgment  remained  subatan- 
Ually  the  same.  Issues  of  fact  were  duly 
Joined. 

With  certain  exceptions  not  material  on 
this  appeal,  "dvll  actions  Involving  such  an 
issue  of  fact  as,  prior  to  January  1.  1880, 
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voold  not  present  s  question  properly  cog- 
nizable In  equity,"  must  be  entered  in  the 
docket  as  Jury  cases  on  the  written  request, 
seasonably  made,  Co  the  clerk,  by  either 
party,  and  may  be  so  entered  at  any  time  by 
order  of  the  court  0«n.  St  1902.  fi  720.  The 
plaintiff  made  such  request  in  due  season, 
and  also  moved  for  an  order  of  court,  that 
the  case  sbonld  be  pot  upon  tbe  Jury  docket 
for  the  trial  of  tbe  main  Issues.  This  motion 
was  denied.  Tbe  issues  closed  were  plainly 
such  as  prior  to  January  1, 1880,  would  bare 
been  properly  cognizable  In  eqt^ty,  and  the 
rarlous  claims  for  Judgment  were  all  made 
"by  way  of  equitable  relief."  The  plaintiff, 
therefore,  bad  no  absolute  right  to  a  Jury 
trial,  and  the  defendant  who  did  not  wish 
one,  liad  an  absolute  right  to  a  trial  by  the 
court,  in  the  absence  of  an  order  by  the 
court  to  the  contrary.   Fuller  t.  Johnson,  80 
Conn.  493,  4«S,  68  Atl.  977.   There  can  also 
be  no  question  that  all  the  Issues  of  fact 
were  such  as  might  bare  been  submitted  to 
a  Jury.   Pub.  Acts  190S,  p.  441,  c.  236:  Merl- 
den  Sar.  Bank  T.  McGormack,  79  Conn.  260, 
262,  64  Atl.  838.    But  whether  the  court 
should  or  should  not  grant  the  plaintiff's  mo- 
tion tfyr  an  order  to  that  effect  fell  within  Its 
Judicial  discretion,  and  error  cannot  be  pred- 
icated on  Its  denial,   Very  soon  after  the  de- 
cision upon  It  but  two  years  after  the  com- 
mencement of  the  action,  the  plaintiff  moved 
for  leave  to  amend  the  body  of  his  complaint 
and  also  to  add  a  claim  for  damages  *'by  way 
of  legal  relief.**   Leave  was  denied,  and,  In 
view  of  the  long  period  during  which  the 
cause  had  been  pending,  and  the  successive 
amendmmts  to  which  the  complaint  bad  been 
already  subjected,  this  ruling  was  fully  with- 
in the  discretion  of  the  court  An  application 
to  rectify  the  finding  under  Gen.  St  1002, 
i  801,  was  made  by  the  plaintiff,  duly  veri- 
fied, and  service  was  seasonably  made  on 
one  of  the  counsel  for  the  appellees.  Several 
months  afterwards  another  of  their  counsel 
to  whom  they  had  Intrusted  the  argument  of 
tills  appeal,  and  who  had  had  no  previous  no- 
tice of  the  proceeding,  found  the  application 
In  tbe  printed  record,  and  at  once  filed  an 
answer  denying  certain  paragraphs  of  the 
application.  Service  on  one  of  several  coun- 
sel for  the  same  party  is  service  upon  all, 
and,  for  want  of  an  answer  within  seven 
days,   the  application  was  taken  as  true. 
Practice  Boot  1908,  p.  270,  |  14;  Avery  v. 
Wlilte,  79  Conn.  705,  66  Atl.  517.    It  was, 
however,  denied  because  none  of  the  correc- 
tions asked  were  necessary  to  support  or  cal- 
culated to  strengthen  the  plaintiff's  claims 
of  law.    Adams  v.  Turner,  78  Conn.  S8,  47, 
46  AU.  247. 

Other  reascms  of  appeal  are  specified,  but 
they  are  too  obviously  without  merit  to  Jus- 
tify dlBcnsslon. 

Tbere  It  no  error.  The  other  Judges  con- 
curred. 


In  re  FXSK  et  al. 

(Supreme  Court  of  Errora  of  Gosneetlcnt.  Dee. 
18,  1908.) 

1.  EVIDENCT  (I  384*)— PABOL  EVIDINCI— AD- 
UISSIBnjTT. 

Tbe  qaestion  of  the  admission  of  parol  ev- 
idence is  ODS  of  judicial  procedure,  depending 
on  the  law  of  the  fonim, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  i  384.*] 

2.  EviDEiroc  (I  462*)  —  Fabox.  EviDENd  — 
Deeds. 

While  parol  evidence  Is  tnodmiadble  to  con- 
tradict an  absolate  deed,  it  Is  admissible  to  show 

the  deed  was  given  under  certain  cinmmBtances 
and  pursuant  to  a  parol  agreement  as  to  tbe  use 
to  be  made  of  it ;  this  not  varying  tbe  contract 
expressed  in  the  deed,  but  simply  showing  It  to 
have  been  made  as  a  step  In  execution  of  and 
in  conformity  with  a  prior  undertaking. 

[Ed.  Note.— For  other  cases,  see  Bvidsnee* 
Cent  Dig.  I  2134;  Dee.  Dig.  1  462.*] 

3.  TarsTs  (S  2*)— Pabol  Tiun  as  to  Lakd 

Iff  AKOTHim  STATE. 

The  validity  of  tbe  parol  tmst  on  which  a 
deed  of  land  in  another  state  was  given,  the 
parties  and  the  beneficiaries  being  inhabitants 
thereof,  and  the  deed  and  trust  agreement  being 
there  made,  is  to  be  determined  by  the  law  of 
that  state. 

FEd.  Note—For  other  eases,  see  Traats,  Oent. 
Dig.  S2;  Dec.  Dig.  I  2.*] 

4.  Frauds,  E^atdte  of  (|  1%*)— AoBnoonrr 
AS  TO  Land. 

Gen.  Bt  1902,  f  1089,  providing  that  no 
actiosr  shall  be  maintained  on  an  agreement  for 
sale  of  any  interest  in  real  estate,  unless  tiie 
agreement  be  in  writing,  does  not  make  snob  a 
parol  agreement  invalid. 

[Ed.  Note.— For  other  cases,  see  Franda,  Stat 
ute  of.  Dec.  Dig.  {  125.*] 

5.  Trusts  (|  96*)— Tsom  Bz  ICAUEncao— 

Pabol  Evidence. 

Under  tbe  statute  of  frauds  of  Illinois,  de- 
claring void  all  trusts  of  land  not  manifested 
and  proved  by  a  certain  kind  of  writing,  provid- 
ed that  resulting  trusts  or  those  created  by  con- 
struction, implication,  or  operation  of  law  need 
aot  be  in  writing  and  may  be  proved  by  parol, 
if  one,  a  husband,  occupying  a  fiduciary  rela- 
tion to  another,  his  wife,  In  falling  health  and 
nearing  her  end,  takes  advantage  of  these  dr- 
cumstances  to  obtain  from  her  a  deed  of  land  on 
an  oral  agreement  to  hold  the  title  for  the  ben- 
efit of  third  persons,  their  children,  and  after- 
wards repudiates  tbe  obligation  thus  assumed, 
he  is  chargeable  In  eqnl^  on  parol  proof  of 
such  facts  with  constructive  fraud,  from  whitdi 
the  law  raises  a  trust  ex  malefido. 

[Ed.  Note.— For  other  cases,  see  TrostL  Cent 
Dig.  fr  148;  Dec.  Dig.  fi  96.*] 

6.  Tbusts  (S  S39*)— LiABiLirr  or  ^trsrEB— 
Change  of  Domicile. 

The  personal  obligation  of  a  tnistee  ex 
maleficio  by  reason  of  his  repudiation  of  the 
parol  trust,  on  which  land  was  conveyed  to  him, 
to  hold  it  for  the  benefit  of  others,  follows  him 
on  his  selling  the  land  and  removing  to  anoth- 
er state. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  500;  Dec.  Dig.  {  330.*] 

7.  Tbusts  (H  109*)— Tbust  Ex  Ualbficio— 
Fabol  Proof. 

Gen.  St.  1902.  S  1089,  providing  that  no  ac- 
tion shall  be  maintained  on  an  agreement  for 
sale  of  any  interest  In  zeal  estate  unless  tbe 
agreement  be  in  writing,  does  not  render  incom- 
petent parol  evidence  to  prove  an  accountability 
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for  the  proceed!  of  a  sale  of  land  by  reason  of 
a  trust  ex  maleficio,  arising  from  the  repudia- 
tion by  the  {grantee  of  the  land  of  the  parol 
trust,  on  which  the  conveyance  was  made  to 
him.  that  he  shoald  hold  the  land  for  the  bene* 
fit  of  others. 

[Ed.  Note.— ror  other  cases,  see  TniatB,  Dec. 
Jiig.  I  109.*] 

8.  Teubtb  (§  373*) —EwFOBCEUBKT— Findings 

— CONSISTEHCY. 

A  finding  that  F.  held  a  receipt  in  full  from 
D.  dated  lSf9  is  consistent  with  a  andlna  that 
F.  never  repaid  the  $70,000  theretofore  advanc- 
ed to  him  by  D.,  the  court  being  authorized  in 
inferring  that  the  conveyance  by  F.  in  1879  to 
bis  wife,  as  a  ^ft  from  D.,  her  father,  of  the 
property  bought  by  F.  with  the  $70,000,  was  ac- 
cepted by  D.  aa  a  dlacharge  of  F.'a  liability  for 
the  advancement,  and  that  mch  diadiarge  was 
evidenced  by  the  receipt. 

[Ed.  Note.— For  other  caaea,  sea  7mati,  Dea 
Dig.  I  373.*] 

9.  TBtTBTB  (I  359*)— RlOHT  OF  ACTION. 

The  parol  trust  on  which  a  dying  wife  c(m- 
veyed  land  to  bet  husband,  that  he  uiould  hold 
It  for  the  benefit  of  their  children,  being  for 
tiielr  sole  benefit,  they  have  by  reason  thereof 
an  equitable  right  of  action  on  his  repudiating 
such  trust,  and  so  becoming  a  trustee  ex  male- 
ficio. 

[Fd.  Note.— For  other  cases,  see  Trusts,  Dec 
Big.  S  859.*] 

10;  EXBCirrOBS  AND  AoinNISTBAIOBB  (8  256*) 

—  GLAnis  AaanrsT  Estate  —  Disfcted 
CLAnm— Review. 

That  fraud  ia  not  specifically  diarged  in 
the  claim  presented  to  commissioners  of  a  dece- 
dent's estate,  or  in  the  statement  of  claim  on  ap- 
peal to  the  snperior  court,  and  Is  not  found  in 
terms  by  auch  court,  is  immaterial ;  the  facts 
stated,  standing  unexplained,  showing  construct- 
ive fraud  as  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  S  256.*] 

11.  EXXOTTtOBS  AND  ADUINISIEATORS  (S  256*) 

—  Claius  Aqaihst  SIbtatb  —  DlSPimED 
CtA  TMB— Review  , 

The  claim  presented  to  the  commissioners 
against  a  decedent's  estate,  and,  as  first  present- 
ed by  claimants  on  appeal  to  the  superior  court, 
alleged  that  land  was  conveyed  to  deceased  un- 
der an  agreement  that  at  his  death  it,  if  not 
sold,  shouid  be  conveyed  to  claimants,  or,  if 
sold,  that  on  bis  death  the  proceeds  should  be 
■paid  to  claimaDts,  and  that  it  was  sold  by  him. 
Held,  that  under  Gen.  St  1902,  {  642,  allowing 
on  such  an  appeal  an  amendment  of  the  state- 
ment of  claim  not  changing  the  cause  of  action, 
an  amendment  alleging  that  the  land  was  con- 
veyed to  deceased  on  an  agreement  that  he 
woold  hold  tiie  lands  in  tmat  for  clainiantB  was 
permissible;  the  legal  effect  of  such  agreement 
being  that,  If  he  died  without  performing  It, 
claimants  would  be  entitled  to  claim  the  lands, 
if  not  sold,  or,  if  they  had  been  sold,  their  pro- 
ceeds and  the  real  abject  of  claimants,  as  dis- 
closed by  either  form  of  expression,  being  the 
same. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dee.  Dig.  1  256.*] 

12.  EQurrr  (8  87*)— Applioabilitt  of  Stat- 
ute OF  Limitations. 

As  to  an  equitable  action  so  to  a  proceed- 
ing to  enforce  an  equitable  claim,  the  statutes 
of  limitation  do  not  apply,  except  so  far  as  re- 
sort may  properly  be  had  to  them  by  way  of 
analogy  on  the  question  of  laches. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dfe.  8  242;  Dec.  Dig.  8  87.*] 


13.  EXBCUTOBS  AND  AwnTIBXSATOBS  (8  202*) 

Claius  AoAiRsr  Estate— TuE  ros  Fees* 

entation. 

Persons  seasonably  presenting  a  claim 
against  their  father's  estate  are  not  diargeable 
with  laches,  tbe  claim  arising  fnm  an  agtee- 
ment  of  trust  for  them  by  the  father,  which  he 
concealed  from  them,  so  that  it  came  to  their 
knowledge  after  his  death. 

[Ed.  Note. — For  other  cases,  see  Execaton 
and  Administrators,  Dec.  Dig.  8  202.*] 

Appeal  from  Superior  Court,  New  Haven 
County ;  Alberto  T.  Roraback.  Judge. 

Louis  A.  and  Leonard  D.  Flak  appealed 
from  commlssionerB  disallowing  their  claim 
against  tbe  estate  of  Eugene  D.  FIsk,  de- 
ceased, to  the  superior  court,  which  allowed 
the  claim,  and  the  estate  of  deceased!,  his  sec- 
ond wife,  and  ber  diUdrm  appeoL  Afflrmed. 

William  B.  Btoddard,  for  app^lants.  E. 
Henry  Hyde  and.  B<jwtiinfl  Zacher*  for  ap- 
pellees. 

BALDWIN,  C.  J.  The  finding  of  the  su- 
iwrlor  court  states  these  facts;  Louis  A.  and 
Leonard  D.  Flak  are  the  only  children  of  Eu- 
gene D.  Fist  by  his  first  wife,  who  was  a 
daughter  of  Leonard  Daniels,  of  Hartford,  in 
this  state.  In  May,  1877,  his  father-in-law 
agreed  to  furnish  him  $70,000  for  the  pur- 
chase of  a  basket  factory  in  Chicago,  taking 
a  mortgage  upon  It  for  that  amount  Eugene 
D.  Fisk  soon  afterward  bought  this  property, 
taking  title  In  his  own  name,  end  paid  $70,000 
for  it,  which  he  received  from  Mr.  Daniels. 
Later  all  parties  agreed  that,  instead  of  giv- 
ing such  a  mortgage,  the  factory  should  be 
conveyed  to  Mrs.  Fisk  as  a  gift  from  her 
father,  which  was  done  In  January,  1S78. 
In  January,  1880,  another  tract  of  laud  In 
Chicago  was  conveyed  to  Mrs.  Fisk  as  a  gift 
from  ber  father,  for  the  purchase  of  which  be 
fumished  the  funds  to  Mr.  Fisk,  the  cost 
being  |27,72a  Mr.  and  Mrs.  Fisk  resided  at 
Chicago  for  some  time  prior  to  May  30,  ISSL 
April  and  May,  1881,  she  was  dangerou^y  ill 
from  quick  consumption,  and  did  not  expect 
to  recover.  On  May  30th  she  held  the  record 
title  to  the  two  pieces  of  land  given  her  by 
her  father  and  to  a  third  parcel  which  had 
been  bought  and  paid  for  by  &fr.  Flak  out  of 
his  own  funds.  Her  husband  prepared  an  ab- 
solute conveyance  to  himself,  dated  May  S*X 
1881,  of  these  three  parcels,  and  all  ber  other 
property,  real  and  personal,  in  Chicago.  This 
he  Induced  ber  to  execute  and  deliver  to  him 
upon  his  promise  that  be  wotild  bold  tbe 
property  conveyed,  as  she  desired,  in  trust  for 
ber  two  children,  of  whom  tbe  elder  was 
then  12  years  old.  She  also  acted  in  reliance 
on  this  promise,  and  having  trust  and  con- 
fidence in  blm,  and  wtthoat  other  considera- 
tion. The  conveyance  was  acknowledged  on 
June  20,  1881,  and  she  died  July  Ist  Upon 
her  death  he  took  possession  under  it,  and 
from  time  to  time  sold  off  the  property,  re- 
ceiving $13,750  for  the  parcel  which  be  had 
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orlglnanT  hlmseaf  paid  for,  and  $217,000  for 
tbe  two  parcels  given  to  bis  wife  her 
father.  He  married  again  In  1886,  and  had 
children  b7  liis  second  wlf&  At  the  time  of 
his  death  in  1900  he  was  an  Inhabitant  of 
Gnllford,  In  thla  state,  and  was  In  possession 
of  a  bent  $100,000  derived  from  the  sale  In 
1902  of  one  of  the  parcels  of  land  given  to  his 
wife  her  father.  He  never  accounted  to 
his  (dilldten  by  his  first  wife  for  any  property 
or  the  proceeds  of  any  property  conveyed  to 
him  by  their  mother,  bnt  converted  all  the 
proceeds  to  his  own  use,  and  endeavored 
to  turn  them  over  to  the  use  and  braeflt  of 
hla  second  wife  and  his  children  by  her.  He 
also  concealed  the  fact  that  he  held  the  prop- 
erty conv^ed  to  him  by  his  first  wife  in  tmst 
for  Lonls  A.  and  Leonard  D.  Flsk,  and  they 
had  no  knowledge  or  notice  of  the  trust  until 
after  his  death.  They  presented  a  written 
claim  against  his  estate,  worded  as  follows: 
"Estate  of  Bugene  D.  Fisk,  To  Louis  A.  Flsk 
and  Leonard  D.  Fisk,  Dr.  To  amount  due  na 
on  account  of  real  estate  situated  in  Chicago, 
Illfnote,  conveyed  to  said  Ehigene  D.  Flsk  by 
our  mother  during  her  lifetime,  and  after  her 
death  sold  by  him,  under  an  agreement  on 
the  part  of  tbe  said  Fngene  D.  Fisk  that  at 
his  death  said  real  estate,  if  not  sold,  should 
t>e  conveyed  to  us,  or.  If  sold,  tbat  upon  his 
death,  tbe  proceeds  thereof  should  be  paid 
over  to  US,  $300,000."  The  commissioners  dis- 
allowed It  wholly.  The  superior  court  al- 
lowed so  much  of  It  as  represented  tbe  pro- 
ceeds of  the  lands  given  to  their  mother  by 
her  father;  they  making  no  claim  to  the 
proceeds  of  the  other  parcel. 

The  evidrace  upon  which  the  finding  of 
facts  WEB  based  was  mainly  documentary. 
The  only  direct  evidence  that  Bugene  D.  Flsk 
received  the  conveyance  from  his  wife  under 
an  agreement  to  hold  the  property  on  a  trust 
for  the  appellants  lay  la  parol,  and  came 
from  one  Mary  Anderson,  who  was  present 
when  the  deed  was  delivered,  and  was  one  of 
tbe  attesting  witnesses.  Its  reception  was  ot>- 
Jected  to  on  the  ground  that  parol  evidence 
was  inadmissible  to  contradict  an  absolute 
deed  or  to  establish  an  express  trust  In  real 
estate.  Both  tbpse  objections  were  properly 
overruled. 

The  first  related  to  a  question  of  Judicial 
procedure,  and  depends  wholly  upon  the  laws 
of  Connecticut  By  that  law  parol  evidence 
cannot  be  introduced  to  contradict  an  abso- 
lute deed,  but  may  be  admitted  to  show  that 
such  a  deed  was  given  under  certain  circum- 
stances and  In  pursuance  of  a  parol  agree- 
ment aa  to  the  use  to  be  made  of  It  This 
does  not  vary  the  contract  expressed  In  the 
deed.  It  simply  shows  It  to  have  been  made 
as  a  step  in  execution  of  and  conformity  with 
a  prior  undertaking.  Collins  v.  Tillon,  26 
Conn.  368.  68  Am.  Dec.  398  ;  8  Wlgmore  on 
Erldence.  I  2437. 

The  second  objection  raises  a  question  of 
private  international  law.  The  deed  was 
necDtod  la  IlUiu^  between  two  of  Um  domi- 
T1A.-40 


died  Inhabitants,  and  all  tbe  property  con- 
veyed was  situated  thera  The  parol  trust 
under  which  the  appellants  claimed  tbat  it 
was  given  was  in  favor  of  two  other  of  Its 
domiciled  Inhabitants.  The  statute  ot  frauds 
of  that  state  then  provided  that  "all  declara- 
tions or  creations  of  trusts  or  c(Hifldences  of 
any  lands,  tenements,  or  hereditaments,  shall 
be  manifested  and  proved  by  some  writing 
signed  by  the  party  who  Is  by  law  enabled 
to  declare  such  trust,  or  by  his  last  will  In 
writing;  or  else  they  shall  be  utterly  void  and 
of  no  effect;  provided,  that  resulting  trust 
or  trusts  created  by  construction,  Implication 
or  operation  of  law,  need  not  be  in  writing 
and  the  same  may  be  proved  by  parol." 
This  proceeding,  which  Is  founded  on  an 
agreement  for  a  transfer  of  real  estate  to  be 
held  In  trust.  Is  brought  In  a  state  Into  which 
tbe  grantee  in  the  deed  bad,  long  after  its 
delivery,  removed  his  domicile.  Our  statute 
of  frauds  (Gen.  St  1902,  §  1069)  provides 
that  "no  dvtl  action  shall  be  maintained 
*  *  *  upon  any  agreem«it  for  the  sale 
of  real  estate,  or  any  interest  In  or  concem- 
Ing  It  *  *  *  unless  such  agreement,  or 
some  memorandum  thereof,  be  made  In  wrlt- 
hig,  and  signed  by  tbe  party  to  be  charged 
therewith,  or  his  agent"  The  Illinois  stat- 
ute is  that  trusts  of  land  other  than  those 
resulting  or  created  by  construction,  implica- 
tion, or  operation  of  law  which  are  not  prov- 
ed by  a  certain  kind  of  writing  are  void. 
Tbe  Connecticut  statute  Is  that  no  action 
shall  be  maintained  on  agreements  for  the 
sale  of  any  interest  in  real  estate  which 
are  not  proved  by  such  a  writing.  It  does 
not  make  them  invalid.  The  validity  of  a 
contractual  obligation  is  ordinarily  governed 
by  the  law  of  the  state  or  country  with  ref- 
erence to  which  It  was  assumed.  Medbury 
V.  Hopkins,  3  Conn.  473.  The  obligation  of 
Eugene  D.  Flsk,  which  parol  evidence  was 
offered  to  prove,  was  assumed,  if  at  all,  in 
Illinois,  and  was  of  a  contractual  nature,  as 
the  law  construed  It  The  law  of  that  state 
was  at  once  the  lex  loci  celebrationis,  the 
lex  domicilii  of  all  the  parties  In  Interest 
and  tbe  lex  rel  sibe,  as  respects  tbe  prop- 
erty to  which  the  obligation  related.  Illinois 
law,  therefore,  must  det^mlne  whether  the 
obligation  was  of  any  validity.  The  provi- 
sions which  have  been  quoted  of  the  Illinois 
statute  of  frauds  have  been  repeatedly  the 
subject  of  Judicial  construction  by  the  courts 
of  that  state,  and  the  established  doctrine  Is 
that  If  one  occulting  a  fiduciary  relation  to- 
ward another  wbo  Is  In  falling  health  and 
nearlng  his  end  takes  advantage  of  these 
circumstances  to  obtain  frcnn  the  latter  a 
conveyance  of  real  estate,  on  an  oral  promise 
to  hold  the  title  for  the  benefit  of  a  third 
person,  and  afterward  repudiates  the  obliga- 
tion thus  assumed,  he  Is  notwithstanding  the 
statute  chargeable  In  equity  on  parol  proof 
of  such  facts  with  constructive  fraud,  from 
which  the  law  raises  a  trust  ex  maleficio. 
Stahl  T.  Stabl,  214  lU.  131,  78  N.  B.  819*  68 
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L.  R.  A  617.  105  Am.  St  Rep.  101.  Mr. 
FlBk  occupied  such  a  rdatlon  toward  bis 
wife,  and  the  transaction  between  them,  of 
which  the  deed  from  her  formed  a  part.  Is 
therefore  subject  to  the  rules  of  law  thus 
stated.  By  these  his  relations  to  the  appel- 
lants became  at  least  after  her  decease  of  a 
fiduciary  character,  and  they  were  equitably 
entitled  to  hold  hlro  to  account.  This  sub- 
Btantive  liability  he  could  not  escape  by  re- 
moving to  another  state.  His  obligation  to 
the  appellants  was  a  personal  one,  and  fol- 
lowed him  wherever  he  might  go.  Wharton 
on  Conflict  of  Laws,  f  276,  "c,"  *'d."  They 
are  not  now  seeking  to .  fix  an  equitable 
charge  upon  lands  In  Illinois.  The  lands 
bare  been  sold.  The  title  thus  conveyed 
they  do  not  seek  to  disturb.  It  is  the  per- 
sonal obligation  of  their  father  either  to 
hold  the  lands,  or,  should  he  sell  them,  to 
hold  the  proceeds  for  their  benefit;  on  wlildi 
they  found  their  claim. 

The  question  remains  whether  this  liabil- 
ity can  be  proved  In  a  court  of  Connecticut 
by  parol  in  view  of  our  statute  of  frauds. 
It  la  unnecessary  to  determine  whether  that 
statute  applies  to  proof  of  such  a  transac- 
tion aa  that  between  Mr.  and  Mrs.  Fisk  re-, 
spectlng  real  estate  in  Illinois.  If  it  does, 
parol  evidence  was  still  admissible  to  show 
that  the  decedent  was  Indebted  to  the  ap- 
pellants, at  the  time  of  his  decease,  for  the 
proceeds  of  sales  made  by  him  of  the  Xill- 
nois  lands.  This  is  not  a  proceeding  for  the 
sjreclflc  performance  of  an  agreement  of 
trust,  or  to  charge  ,a  trust  upon  any  par- 
ticular fund;  but  simply  to  recover  from  an 
estate,  as  general  creditors,  certain  moneys 
received  under  a  parol  promise  to  account 
for  it  to  them.  In  suits  on  contracts  it  Is 
often  necessary  and  permissible  to  show  in- 
cidentally an  express  trust  by  parol  as  one 
of  the  circumstances  out  of  which  an  equi- 
table duty  may  arise.  Todd  v.  MunsoD,  53 
Conn.  679,  S89,  4  Atl.  99;  Pomeroy  on  Equi- 
table Jurisprudence,  i  10K>.  Parol  evidence 
may  be  inadmissible  to  support  a  claim  of 
title  to  lands,  and  yet  competent  to  prove 
an  accountability  for  funds  derived  from  a 
sale  of  lands  by  one  holding  a  title  acquired 
under  and  In  partial  execution  of  an  agree- 
ment to  account.  Crodier  v.  Eiggins,  7 
Conn.  342;  3  Wigmore  on  Evidence,  {  2454. 
An  application  to  rectify  the  finding,  under 
Q&L  St.  1902,  {  801,  by  striking  out  some 
paragraphs  and  adding  otliers,  has  beramade 
and  denied.  It  was  based  on  the  assumption 
that  the  conclusions  of  fact  were  contrary 
to  the  evldraice,  or  without  evidence.  But 
two  of  the  reasons  stated  in  support  of  the 
application  merit  mention  here.  One  was 
that  Eugene  D.  Flak  held  a  receipt  in  full 
for  all  demands  from  Mr.  Daniels,  dated 
December  30,  1879.  This  was  entirely  con- 
sistent with  the  finding  that  he  had  never 
repaid  the  ¥70.000  advanced  to  him  by  Mr. 
Daniels  prior  to  January,  1878.  The  trial 
court  was  well  warranted  in  Inferring  that 


the  conveyance  of  the  property  paid  for  by 
those  funds  to  Mrs.  Fisk  at  that  time  as  a 
gift  from  her  father  was  accepted  by  him  as 
a  discharge  of  the  liability  of  her  bnsband 
for  the  advancement,  and  that  such  dis- 
charge was  evidenced  by  the  receipt.  Tba 
other  reason  was  that  undue  credence  and 
weight  were  accorded  to  the  parol  testimony 
of  the  attesting  witness  to  the  deed  of  1881 
from  Mrs.  Fisk  to  her  husband,  given  after 
so  long  a  lapse  of  time,  when  his  lips  had 
been  sealed  by  death.  We  have  reviewed 
this  testimony  In  comiectlou  with  the  other 
evidence,  and  find  uotlilng  to  Justify  the  cor- 
rection asked. 

It  is  insisted  that,  If  any  cause  of  action 
existed  against  the  decedent,  It  was  only  one 
In  favor  of  the  estate  of  Mra  Fisk.  But, 
while  the  agreement  of  trust  was  not  made 
by  the  appellants.  It  was  made  by  their 
dying  mother  for  their  sole  benefit.  They 
therefore  have  an  equitable  right  of  ac- 
tion by  virtue  of  Its  terms.  Baxter  v. 
Camp,  71  Conn.  245,  41  AU.  803,  42  L.  R.  A. 
514,  71  Am.  St  R^.  169.  Fraud  is  not  q>e- 
dflcally  charged  In  the  so-called  "Reasons  of 
Appeal"  filed  In  the  superior  court,  nor  iq 
the  claim  presented  to  the  commissioners, 
nor  is  it  found  in  terms  by  the  trial  court 
It  is,  however,  necessarily  implied  from  the 
other  facts  which  have  been  stated.  They 
show  in  equl^,  standing  as  they  do  nuex- 
plalned,  constructive  fraud  as  matter  of  law. 
Dowd  V.  Tucker,  41  Conn.  107,  204.  In  all 
appeals  of  this  character  the  appellant  is 
required  to  file  In  the  superior  court,  unless 
otherwise  ordered,  such  a  statement  of  the 
amount  and  nature  of  his  claim  and  of  the 
facts  upon  which  it  Is  based  as  would  be 
made  In  a  complaint  in  a  civil  action.  Prac- 
tice Book  (1908).  p.  207,  I  14.  Instead  of  so 
doing,  the  appellants  In  this  proceedii^  filed 
a  paper  erroneously  entitled  (see  reporter's 
note  to  Donabue's  Appeal,  62  Conn.  372,  20 
Atl.  399)  "Reasons  of  Appeal,"  which  con- 
sisted simply  of  a  copy  of  their  dalm  as- 
presented  to  the  commissioners,  and  an  aver- 
ment that  they  appealed  from  Its  disallow- 
ance. Oen.  St.  1902,  f  642,  provides  that  "in 
all  hearings  ♦  •  •  before  the  superior 
court  on  appeal  from  the  doings  of  commis- 
sioners" the  claimant  "shall  have  liberty  to 
amend  ai^  defect,  mistake,  or  informality, 
in  the  statement  of  the  claim,  not  changing 
tlie  ground  of  action.**  The  appellants  next 
proceeded  to  substitute  for  their  original 
statement  what  they  termed  "Substituted 
Reasons  of  Appeal."  HhiB  paper  contained 
substantially  the  same  statements  as  those 
set  forth  In  the  finding,  followed  by  the 
averment  that  **sald  claim'*  was  seasonably 
presented  to  the  administrator,  which  allega- 
tion was  denied  in  the  answer,  but  found 
true  by  the  court  l^e  question  Is  thug 
presented  whether  the  claim  presented  to 
the  superior  court  repts  on  a  dlffer«it  gronnd 
of  action  from  that  presented  to  the  coinml»- 
Blonera.  The  ^yr^^m^t  eU«9M  In  the  lattw 
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WEB  that  at  tbe  deaUk  of  Hag&M  D.  Flsk  the 
Chicago  lands.  If  not  Bold,  abonld  be  coDVfiy- 
ed  to  Hie  appellants,  at,  it  tbe^  had  been 
sold,  the  proceeds  paid  over  to  them.  The 
agreunent  alleged  In  the  formtt  was  that 
be  would  hold  these  lands  In  trust  for  them; 
tbe  partlcolar  nature  of  the  trust  not  being 
otherwise  described.  The  legal  efltect  of 
sndi  an  agreement  would  be  that,  If  he  died 
without  performing  It,  the  appellants  wonld 
be  entitled  to  dahn  the  lands,  If  not  sold, 
or,  if  they  had  been  sold,  their  jnvceeds. 
under  the  liberal  ctmstruction  given  to  onr 
etatntes  of  amendments,  the  ground  of  ftc- 
tfoo  was  not  changed  br  the  substituted 
atatonait  The  real  object  of  the  claimants, 
aa  dlsdosed  hr  either  form  of  expression, 
was  ttie  same;  H«wln's  AK>«a^  72  Conn. 
167,  172,  48  Aa  106B;  Huntington's  Appeal. 
78  Conn.  68%  685.  48  Aa  70ft. 

The  answer  of  tbe  aifpeUees  set  up  the 
lapse  of  24  jem  since  the  alleged  agree- 
memL  Tbo  present  proceeding  Is  to  enforce 
an  equitable  dalm,  and  stands  on  the  foot* 
ing  at  an  OQnltable  action.  To  such  an  ac- 
tion our  statutes  of  limitation  do  not  apply, 
except  so  far  as  resort  may  properly  be  had 
to  them  by  way  of  analogy,  Budington  r. 
Manson,  83  Conn.  489.  The  question  Is  one  of 
laches,  and  that  the  appdlants  are  not  charge- 
aUe  with  any,  results  necessarily  frwn  tbe 
fact  that  their  father  concealed  the  agree- 
ment of  trust  from  them,  so  tSiat  It  first  came 
to  their  knowledge  after  his  death. 

There  Is  no  error.  AH  concur. 
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(Supreme  Gonrt  of  Errors  of  Gonneetleiit  Dec. 
18,  1906.) 

1.  Bahaoaiw  d  61*)  —  BuTHTO  IiAnd  fob 
Roadbed. 

Under  the  general  railroad  law  (Gen.  St. 
1875,  p.  817.  tit  17,  c.  2,  pt.  9.  i  <0>  conferrinc 
on  a  oompany  organized  under  It  power  to  "hold 
such  real  estate  aa  may  be  convenient  for  ac- 
compllataiog  tlie  objects  of  iti  organization, "  and 
tbe  **Act  concerning  corporations"  (Pub.  Acta 
1883,  p.  282,  c  S).  antfaorlslnK  any  private  cor- 
pOTBtion  to  pnrdiase  *nch  real  estate  aa  its  pur- 
poses shall  require,  it  may  pardiase  the  fee  sim- 
ple to  land  for  a  roadl>ed. 

(Ed.  Note.— For  other  eases,  see  Railroads. 
Cent.  Dig.  1 187;  Dec  Dig.  I  61.«] 

2.  RAHJOAPa  (I  69*)— Dnna— Bszan  Con- 

TKTKD. 

The  effect  of  a  deed  to  a  railroad  in  terma 
apt  for  conveying  an  absolate  estate  in  fee,  and 
providing  that  the  land  waa  to  be  held  by  the 
company  and  its  "snccessota  and  assigns  for- 
ever to  their  own  proper  use  and  belioof,"  and 
not  limiting  the  nses  to  which  the  land  coald  be 
used,  was  not  reduced  bv  the  prior  deseriptioa  oi 
the  premiaea  as  covered  by  the  location  of  the 
railroad. 

[Ed.  Note.— For  other  cases,  see  Bailroad^ 
Dec  Dig.  I  69.*] 

8.  Railboads  (I  69*}  —  Dbbds  —  ConoinoRs 

SUBBBQiniNT. 

Tbe  provislw  in  a  deed  to  a  railroad  that 
it  was  to  trestle  a  pond  did  not  rednce  its   

•yw  other  eases  see  earns  topla  aad  Ncttoa  NiniBMR  la  Dee.  *  Am.  Dtgi.  am  to  dats^  *  RegertMr  indsua 


title  from  a  fee,  but  merely  put  on  It  a  con- 
tractual duty,  or  imposed  a  condition  aabse- 

Soent  on  the  grant,  which  did  not  affect  its  ti* 
e ;  no  forfeiture  for  breach  of  condition  having 
been  claimed.  . 

[Ed.  Noter-Fw  other  eaaeiL  see  Bailroad^ 
Dec  Dig.  I  6©.*] 

4.  RAiiiBOADa  (S  82*)— ExTincnoiT  or  Right 
TO  Bun-D— Effect  on  Pbopbbtt  Righis. 

The  extinction  of  the  right  of  a  railroad 
company  to  build  its  road  did  not  extinguish  its 

general  right  of  property  in  land  conveyed  to  It 
1  fee. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  213;  Dec  Dig.  f  82.*] 

5.  CoBPOBAtiONB  (8  2A*>— Defeot  IN  Obgahi* 
ZATIOn— Db  Faoio  Oobpobation. 

Defect  In  the  organisation  of  a  corporation 
did  not  prevent  its  being  a  corporation  as  facto, 
or  disqualify  it  from  aeqoliiDg,  nolding,  and  con- 
veying land* 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Cent.  Dig.  1 70:  Dec  Dig.  |  2a*] 

6.  COBPOBATIONB  (|  917*)— QOO  WABBAHTO— 

Effect  of  Juoqiibht  on  ntoPEBTT  Rights. 
The  adjudging  on  ono  warranto  proceed- 
ings that  a  corporation  has  no  legal  uistence 
did  not  destroy  such  rights  of  pn^terty  aa  it 

tlien  held. 

[Ed.  Note.- For  other  cases,  ses  CorporatlMis, 
Dec  Dig.  f  617.*] 

7.  Cobpobatxors  (|  619*)— Quo  Wabbakio— 
Effect  of  Judouent  on  Pbopestt  Rights. 

The  adjudging  In  quo  warranto  proceedings 
that  a  corporation  has  no  legal  existence  trans- 
ferred the  eoBtody  of  the  property  of  the  sup- 
posed corporation  from  the  directors  acting  aa 
such  for  a  corporation  de  focto  to  the  directors 
acting  as  trustees  for  those  interested  In  suc- 
cession to  what  had  been  a  corporation  de 
facto;  the  uses  for  which  they  thereafter  held 
it  being  to  satisfy  any  indebtedness  of  the  sup- 
posed  corporation,  and  to  transfer  any  balance 
to  the  stockholdeia  pro  rata,  naturally  reqnlriiig 
a  sale  of  the  property. 

[Ed.  Note.— For  other  cases,  sse  Corporations, 
Dec  Dig.  I  619.*] 

8.  RAiLBOAoa  a  82*)— Failubb  to  Bvild  zn 
Fbsbobibed  Tnai. 

Under  Oen.  St.  i  8440,  providing 

that.  If  a  railroad  company  shall  not  finish  its 
road  in  five  yean  from  tbe  filing  and  record- 
ing M  Its  arudes)  its  eoxporata  nistence  and 

giwers  shall  cease,  audi  allure  does  not  ipso 
cto  destroy  the  company's  corporate  existence, 
but  is  simply  a  ground  for  forfeiture ;  and.  the 
state  not  fnstitutiiig  any  proceedings  to  oust  it 
of  its  franchisea,  it  remains  a  corpcmtlon  ds 
Jure. 

[Ed.  Note— For  other  esses,  see  Railroad^ 
Cent.  Dig.  I  65;  Dec  Dig.  IM.*] 

9.  Railboads  (I  14*>— Repeal  of  Oenebai; 
Law— I}ffbct  on  Pbiob  Cobporationb. 

The  repeal  by  Pub.  Acts  190^  p.  336,  c 
126,  ot  the  general  railroad  law,  not  purport- 
ing to,  did  not  affect  the  continued  existence 
of  any  companies  theretofore  incorporated  un? 
der  it 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Dec  Dig.  I  14.*] 

10.  COBPOBATIONB   (|  291*)— OfFICEBS— FAIT.- 

ubb  TO  Hold  MEEnnQ  fob  Eixctioh. 
A  private  corporation  failing  to  bold  its 
r^ular  annual  meeting  for  election  oS  officers, 
those  then  In  office  hold  over  till  their  snecessors 
are  elected. 

[E!d.  Note. — For  other  cases,  see  CorporatioBSL 
Cent  Dig.  I  1262;  Dec  Dig.  i  291.*r 
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U.  CoBPOUTjoNB  a  mo^— FowB  or  Oiri' 
OBB  Unon  BuoLxmon  or  Dibkctobb. 
From  plenary  i>ower  ffiveii  in  geaeral  terms 
by  directors  of  a  corporation  to  itB  president, 
as  such  and  aa  its  attorney  in  fact,  to  dispose 
of  and  convey  all  its  property,  using  the  pro- 
ceeds to  make  payments  on  Its  debts,  authority 
In  him  to  instltnte  snit  to  settle  title, to  land 
to  satisfy  prospective  purcbasers  ci  Its  title  is 
to  be  Implied. 

[Ed.  Note.— For  otbsr  cases,  see  Coiporatioiis, 
Dee.  Dig.  S  389.*] 

At^teal  from  Ck>urt  of  Common  Fleas,  Fair- 
fl^d  County ;  Howard  B.  Scott,  Judge. 

Action  by  the  New  York,  Bridgeport  ft 
Eastern  Railway  Company  against  Joseph 
MotU,  under  Oen.  St.  1902,  {  4053.  to  settle 
title  to  land.  Judgment  for  defendant,  and 
plalntift  appeals,  Berersed,  and  new  trial  or- 
doed. 

John  G.  Chamberlain,  tor  appellant  Stiles 
Judacm,  for  appellee. 

BALDWIN,  C.  J.  This  action  U  to  settle 
the  title  to  land  conveyed  in  1884  by  one 
Hodges  to  the  New  York  it  Connectlcnt  Air 
Line  Railway  Cranpany,  a  corporation  of  Con- 
necticut duly  organized  under  the  general 
railroad  law  in  1881,  for  the  consideration  of 
$026.82  then  received  in  payment,  by  a  war- 
ranty deed,  in  which  he  described  It  as  "lying 
and  being  In  the  town  of  Stratford,  and  on 
each  Bide  of  the  crater  line  of  the  location  of 
said  railroad  company  and  of  the  width  of 
four  (4)  rods  on  each  side  of  said  center  line, 
across  my  said  lands  a  distance  of  about  nine 
hundred  and  nineteen  feet  in  length,  bounded 
northerly  and  southerly  by  my  own  land, 
easterly  by  land  of  Stiles  W.  Wheeler,  and 
westerly  by  highway,  reference  being  had  to 
the  map  of  the  location  of  said  railway  com- 
pany In  the  office  of  the  town  clerk  of  said 
town  of  Stratford.  Said  railway  company  Is 
to  tressell  my  pond  the  width  of  fifty  feet" 
Hal)endum:  "Unto  the  said  grantees,  their 
successors  and  assigns  forever,  to  their  own 
proper  use  and  behoof."  This  strip  ran 
through  a  18-acre  farm  owned  by  Hodges, 
and  was  bought  In  order  that  it  might  become 
part  of  the  roadbed  of  a  railroad  which  the 
grantee  was  proposing  to  construct.  The 
company  acquired  an  entire  right  of  way 
from  New  Haven  to  the  state  line  of  New 
York,  surveyed  it,  graded  a  considerable  part 
of  it,  and  expended  a  considerable  sum  of 
money  In  advancing  Its  purposes,  but  flually 
lost  the  right  to  complete  the  railroad  by  the 
expiration  of  the  statutory  period  allowed  for 
so  doing,  which  occurred  October  22,  lS8i>. 
On  October  16,  1889,  some  of  Ite  shareholders 
organized  a  new  corporation,  under  the  same 
law,  named  the  New  York,  Bridgeport  &  East- 
em  Railway  Company.  The  New  York  & 
Connecticut  Air  Line  Railway  Company  there- 
upon conveyed  all  of  Its  lands  and  right  of 
way  to  one  W.  B.  Norton,  trustee,  who  on 
October  22,  1SS9,  conveyed  the  same  to  the 


new  company.  The  organization  of  the  latter 
was  defective.  On  December  6, 1890,  it  recon- 
veyed  whatever  It  bad  acquired  under  its 
deed  of  October  22,  1888,  to  Its  grantor,  and 
on  January  24,  1881,  he  conv^ed  the  same 
premises  to  the  plaintiff,  which  Is  a  corpora- 
tion of  the  same  name  with  that  defectively 
organized,  and  which  was  properly  organized 
earlier  in  the  month,  under  the  same  law,  to 
carry  on  the  building  of  the  same  railroad 
All  these  conveyances  were  made  with  the 
Intention  and  for  the  purpwe  of  using  the 
land  now  in  question  as  a  part  of  the  roadbed 
of  a  railroad.  This  strip  had  been  graded 
and  an  earth  embankment  built  on  part  of  it, 
at  considerable  expense,  by  the  first  grantee. 
Hie  plaintiff  did  no  work  upon  it,  but  laid 
out  a  considerable  sum  In  resurveys  of  its 
right  of  way  and  in  litigation.  No  trestle 
was  ever  built  across  the  pond.  In  1895  the 
directors  of  the  plaintiff,  being  satisfied  that 
it  could  not  construct  the  railroad,  empow- 
ered Henry  R.  Parrott,  Its  president,  as  such 
and  as  its  attorney  In  fact,  to  dispose  of  and 
convey  all  its  prc^rty,  real  and  personal, 
using  the  proceeds  to  pay  its  Indebtedness  as 
far  as  possible.  On  January  6, 1896,  this  ac- 
tion was  ratified  by  the  company  at  a  meet- 
ing of  the  shareholders,  the  vote  reciting  that 
the  rights  of  the  corporation  would  expire  on 
January  8,  1896. 

In  1S89  Hodgea  had  given  a  warranty  deed 
of  his  farm  to  one  Kowlng  and  his  wife,  de- 
scribing it  as  divided  Into  two  parts  by  a 
strip  of  land  8  rods  wide  and  about  919  feet 
long,  which  he  had  conveyed  to  the  New  York 
it  Connecticut  Air  Line  Railway  Company  In 
1884.  In  1899  he  gave  a  quitclaim  deed  of 
his  right,  title,  and  interest  In  this  strip  to 
Mrs.  Kowlng,  who  had  acquired  her  bus- 
band's  title  uuder  the  deed  of  the  preceding 
year.  The  strip  in  question  was  never  sepa- 
rated from  the  farm  by  fences,  and  the  suc- 
cessive owners  of  the  farm  have  calUTated 
It  to  some  extent  An  election  of  officers  by 
the  plaintiff  was  made  In  1891,  at  which  Hen- 
ry R.  Parrott,  one  of  the  shareholdos,  was 
chosen  a  director,  and  he  was  also  then  made 
president  of  the  company.  No  election  of 
directors  or  appointment  of  president  has 
been  since  made.  He  has  always  been  a 
shareholder.  In  the  fall  of  1895  he,  claimli^ 
to  act  as  president  director,  and  shareholder 
In  the  plaintiff's  t>ehalf  and  under  the  votes 
above  described,  had  the  atrip  of  land  In  dis- 
pute mapped  so  as  to  show  a  pentway  extend- 
ing through  it,  with  adjoining  building  lots, 
caused  fence  posts  to  be  set  up  along  its 
sides,  and  advertised  the  lots  for  Bal&  The 
farm  would  be  greatly  damaged  by  the  OBe  of 
this  land  for  building  purposes.  This  action 
was  instituted  by  Mr.  Parrott  in  1906  solely 
upon  the  authority  of  the  votes  above  de- 
scribed. 

The  general  railroad  law  under  whldi  the 

plaintiff  was  incorimruted  provided  that,  it 


'  '•BSht  other  cuea  sm  wun*  toplo  aad  section  NUU BSR  la  Dec  ft  Am.  Digs.  1907  to  date,  ft  B^ortw  Indeue 
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•117  Gompftny  organized  under  Its  proTlslons 
riloiiM  not  flnlah  Its  railroad  within  five  years 
from  the  time  of  flling  and  recording  Its  arti- 
cles of  association,  Its  corporate  existence  and 
powers  Bbould  cease.  Gen.  ,St  1887,  S  S440. 
Wben  Hodges  geTe  liis  first  deed,  the  general 
railroad  law  conferred  upon  any  company 
that  should  be  organized  under  It  power  to 
"hold  such  real  estate  as  may  be  convenient 
for  accomplishing  the  objects  of  Its  organ- 
ization" (Gen.  St.  1875,  p.  817,  Ut  17,  c.  2, 
pt.  9,  8  6),-  and  there  was  an  "Act  concem- 
iDg  corporations,"  providing  that  "every  pri- 
vate corporation  may,  when  no  other  provlr 
slon  is  specifically  made,  receive,  purchase, 
bold,  sell,  and  convey  real  and  personal  es- 
tate, as  the  purposes  of  the  corporation  shall 
require,  not  exceeding  the  amount  limited  In 
Its  charter."  Pab.  Acts  1883,  p.  232,  a  a  All 
these  provisions  of  law  continued  In  fwce 
nntil  several  years  after  the  votes  of  the 
plaintUTs  directors  and  shareholders.  Gen. 
St.  1888,  H  1906,  8438;  Gen.  St  1902,  SS 
3312,  3670.  It  was  unquestionably  "conveni- 
ent for  accomplishing  the  purposes  of  its  or- 
ganization" that  the  New  York  &  Conneod- 
cut  Air  Line  Ballway  Company  should  ac- 
quire some  title  to  the  land  In  question  at 
the  time  when  It  received  the  deed  from 
Hodges  In  1884.  It  is  unnecessary  to  Inquire 
whether  it  had  at  tbls  time  the  right  to 
tafce  this  strip  by  condemnation  proceedings, 
and  whether  that  right  would  have  Includ- 
ed the  power  of  appreciating  a  feenslmple 
estate.  It  certainly  bad  the  right  to  acquire 
sucta  an  estate  by  agreement  with  the  owner. 
It  paid  him  $626.32,  and  received  a  warranty 
deed,  expressed  In  terms  apt  for  conveying  an 
absolnte  estate  In  fee  simple,  unless  they  are 
qualified  by  the  fact  that  the  premises  were 
described  as  within  tbe  location  of  the  com- 
pany's railroad,  or  by  the  clause  as  to  the 
trestllng  of  a  pond.  That  they  were  within 
the  location  had  no  other  effect  than  to  make 
it  clear  that  their  acquisition  was  necessary. 
That  tbe  company  was  to  trestle  the  pond 
bad  no  other  effect  than  either  to  throw  upon 
M  a  contractaal  duty,  or  to  Impose  a  con- 
dition subsequent  upon  the  grant  In  the 
common  course  of  things  It  could  not  build 
the  trestle,  which  obviously  was  to  be  a 
part  of  Its  railroad  structure,  until  it  had  ac- 
quired the  estate.  No  fc^feiture  of  the  es- 
tate for  breach  of  condition  has  ever  been 
claimed,  so  far  as  appears,  by  Hodges  or  his 
heirs  or  asslgne.  He  made  no  limitation  In 
his  deed  of  the  uses  to  wblcb  the  grantee 
could  put  the  land.  It  was  to  be  held  by  the 
company  and  "their  successors  and  assigns 
forever  to  th^r  own  proper  use  and  behoof." 
Tbe  ^ect  of  these  emphatic  words  Is  not  re- 
dnced  by  the  prior  description  of  the  prem- 
ises as  covered  by  the  location  of  the  rail- 
road. A  railroad  company  can  acquire,  by 
agreement  with  the  owner,  a  fee-simple  es- 
tate In  land  within  its  location,  as  veil  as 
It  can  acQOIitt  any  lesser  title  to  it  Hie 


tinctlon  of  the  plalntirs  right  to  build  Its 
railroad  therefore  did  not  extlngnlsb  Its  gen- 
eral right  of  property  in  the  disputed  prem- 
ises. It  rather  served  to  clear  the  title 
which  could  be  conveyed  to  one  desiring  to 
purchase  for  the  ordinary  purposes  of  pri- 
vate occupancy.  Nye  v.  Taunton  Branch  R. 
R.  Co.,  113  Mass.  277,  279;  Thompson  on 
Private  Corporations,  |  5791. 

The  defect  in  the  organization  of  tbe  first 
corporation  of  the  name  since  assumed  by 
the  plaintiff  did  not  prevent  it  from  being  a 
corporation  de  facto,  nor  disqualify  it  from 
acquiring,  holding,  and  conveying  real  estate. 
Lamkln  v.  Baldwin  &  Lamkln  Mfg.  Co.,  72 
Conn.  57,  65,  43  Atl.  693,  1042,  44  L.  R.  A. 
786;  Society  Perun  v.  Cleveland,  43  Ohio  St 
481,  8  N.  B.  857.  It  appears  from  a  para- 
graph of  the  defendant's  draft  finding  mark- 
ed "proven"  that  In  October,  1890,  It  was 
adjudged,  on  quo  warranto  proceedings,  to 
have  no  legal  existence.  This  did  not  de- 
stroy such  rights  of  property  as  It  tlien  held. 
A  private  corporation  exists  mainly  for  the 
benefit  of  Its  shareholders.  For  their  con- 
venience and  protection  they  are  allowed  to 
assume  a  corporate  name,  and  become  in  law 
an  artificial  person.  Whether  the  quo  war- 
ranto proceedings  were  brought  against  the 
New  York,  Bridgeport  &  Eastern  Ballway 
Company  or  its  shareholders  or  directors  is 
not  stated;  but  In  either  case  those  who  bad 
been  claiming  a  right  to  exercise  by  that 
name  a  corporate  franchise  could  do  so  no 
longer.  This,  however,  did  not  destroy  all 
the  proi>erty  held  by  the  supposed  corpora- 
tion at  the  date  of  tbe  judgment  It  trans- 
ferred its  custody  and  changed  Its  uses.  The 
custody  passed,  under  well-settled  equitable 
principles,  from  the  directors  acting  as  direc- 
tors for  ft  corporation  de  facto  to  the  direct- 
ors acting  as  trustees  for  those  Interested 
In  succession  to  what  had  been  a  corpora- 
tion de  facto.  The  uses  for  which  ttiey  there- 
after held  it  were  to  satisfy  any  indebtedness 
which  might  be  due  from  the  supposed  cor- 
poration, and  transfer  the  balance,  if  any, 
to  the  sbareholders  pro  rata.  Such  a  liqui- 
dation of  the  corporate  business  n-ould  na- 
turally require  a  sale  of  what  had  been  the 
corporate  aRsets.  A  receiver  might  have 
been  appointed  for  that  purpose.  See  Wil- 
cox V.  Continental  Life  Jus.  Co.,  56  Conn. 
468,  477,  16  Atl.  244.  AVhether,  in  the  ab- 
sence of  such  an  Interference  by  the  courts, 
the  directors,  as  such  trustees,  could  author- 
ize a  conveyance  by  a  single  shareholder  and 
director,  and.  If  so,  what  form  it  sliould  have 
assumed,  and  what  effect  acquiescence  by 
those  interested  might  have  In  curing  Irregu- 
larities, it  is  unnecessary  now  to  inquire, 
since  there  must  be  a  new  trial  on  which 
the  facts  regarding  the  deed  of  December 
6,  1890  (stated  In  the  finding  to  have  been 
made  by  the  corporation,  and  in  a  pan^raph 
marked  "provm,"  In  the  defeadants  draft 
finding  to  have  been  executed  by  Beory  B. 
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Parrott  as  its  president),  can  be  more  fnllr 
ascertained.  See  Morawetz  on  GorporatlonB, 
f  1032;  Saugatuck  Bridge  Co.  t.  Wes^rt, 
89  Oonn.  8S7,  860;  SnlllTan  County  R.  R.  t. 
Conn.  Lumbar  Co.*  76  Coon.  464,  478,  67 
Atl.  287. 

The  lapse  of  five  years  from  Its  Incorpora- 
tion without  the  completion  of  Its  railroad 
which  occurred  January  8,  1800,  did  not  Ipso 
facto  destroy  the  corporate  existence  of  the 
plaintiff.  This  was  simply  a  ground  of  for^ 
feitnre,  and  It  does  not  appear  that  the  state 
has  instituted  any  proceedings  to  oust  It  of 
Its  franchises.  It  remains,  therefore,  a  cor- 
poration de  Jure.  New  York  &  New  England 
R.  R.  Co.  V.  N.  T.,  N.  H.  4  H.  R.  R.  Co., 
52  Conn.  274,  284.  The  repeal  of  the  general 
railroad  law  in  1005  (Pub.  Acts  1905,  p.  335. 
c.  126),  under  which  it  was  incorporated,  did 
not  affect  or  purport  to  affect  the  continued 
existence  of  any  companies  which  had  al- 
ready been  incorporated  under  its  provisions. 
When  a  private  corporation  fails  to  hold 
Its  regular  annual  meeting  for  the  election 
of  officers,  those  already  occupying  such  a 
position  hold  over  until  their  successors  are 
elected.  McCall  t.  Byram  Mfg.  Co.,  6  Conn. 
437,  4.38;  Sp«icer  T.  Champion.  9  Conn.  542- 
544.  Mr.  Parrott,  therefore,  has  been  since 
1891  continuously  a  director  and  president 
of  the  plaintiff  company.  To  enable  him  to 
sell  any  of  its  real  estate  to  advantage,  It 
would  be  necessary  to  satisfy  any  who  might 
be  considering  Its  purchase  that  a  good  title 
conid  be  conveyed.  For  this  purpose,  sndi  a 
suit  as  the  present  would  be  a  proper  mode 
of  determining  the  nature  of  the  company's 
title,  and  authority  in  Mr.  Parrott  for  Its  in- 
stitution was  therefore  fairly  Implied  in 
the  general  terms  by  which  the  directors 
in  IS!:^  gave  him  such  plenary  powers  as  to 
the  disposition  of  the  estate.  The  court  of 
cmnmon  pleas  dismissed  the  action  on  tlie 
ground  that  the  plaintiff  bad  no  title,  and 
did  not  pass  on  the  claim  of  title  made  by 
the  defendant.  It  came  to  this  result  be- 
cause U  found  that  the  land  had  been  perma- 
nently abandoned  for  railroad  uses,  and  was 
of  f^lnlon  that  thereby  the  title  conveyed 
In  1884  became  extlnguisbed.  This  error  lies 
at  the  foundation  of  the  Judgmrat,  and  Jus- 
tice win  be  best  pranoted  by  a  new  trial  as 
to  all  the  Issnes. 

There  Is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  concurred. 


WOLCUO  V.  ARTHUR  J.  ROSENBLUTH  & 
CO. 

(Supreme  Court  of  Errors  of  Connecticut  Dec 
18.  190a) 

1.  Expix)SivES  (S  9*) — NEOLiOEnr  Sale— Use 
Ihtended— Matebialitt. 

That  the  manufacturer  and  seller  of  a  prep- 
aration, the  ignition  of  which  while  being  used 


on  a  stove  caused  a  death,  did  not  Intend  that 
it  should  be  BO  used,  does  not  affect  his  liabil* 
ity  for  the  death,  if  from  the  labds  and  diieo 
tlona  upon  the  cans  persona  of  ordinary  iDtelli* 
gence  who  were  expected  to  use  the  preparation, 
and  who  read  or  had  read  to  them  the  labels 
and  directions,  were  Informed  that  it  might  be 
so  used. 

[EVL  Note.— For  other  eases,  see  EliplosiTe% 
Cent  Dig.  }  6;  Dec  Dig.  {  9.*] 

2.  Explosives  ({  9*)— Danoesoub  Use— Con< 
tbibutobt  neoliobifcb. 

That  a  preparation  was  labeled  **StoveliDe," 
was  represented  to  be  "for  use  on  all  iron  work," 
and  capable  of  standing  a  high  temperature, 
warranted  one  who  had  no  knowledge  or  notice 
of  the  dangerous  character  of  the  preparation 
to  aaaome  that  it  was  intended  to  be  used  upon 
stoves,  and  might  safely  be  used  upon  a  oot 
stove. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Dec  Dig.  I  9.*1 

3.  Explosives  d  9*)— Dakobb— Qussnon  or 

Fact. 

Whether  ft  was  dangerous  to  use  opon  a 
hot  atove  a  particular  preparation  waa  «  qn» 

tioD  of  fact 

[Ed.  Note.— For  other  case^  see  Explodfei, 
Dec  Dig.  S  9.*] 

4.  Appeal  and  Esbob  ({  1011*)— Review— 

Fin  DIN  08— COROLUSI VENESS. 

A  finding  on  conflicting  evidence  by  th» 
trial  judge  who  heard  and  saw  witnesses  la  con- 
clusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3983-3989;  Dec  Dig.  1 
1011.*] 

5.  Explosives  (|  9*)  —  Neolioeitt  Sale  — 

FLEADinO — SUFITOIEnCT. 

In  an  action  for  negligently  selling  a  prep- 
aration which,  while  beins  used  on  a  stove,  ig- 
nited, causing  a  death,  plaintiff  was  not  re- 
quired to  state  in  technical  terms  just  what 
happened  or  was  liable  to  ocxmr  when  the  piep- 
arati<m  was  applied  to  the  hot  stove;  an  aver- 
ment that  when  used  upon  hot  substances— in 
connection  with  an  averment  that  decedait  waa 
injured  when  using  it  upon  her  kitchen  stove- 
it  became  dangerous.  In  that  It  was  liable  to 
ignite  and  cause  a  fierce  blase  in  the  nature  of 
an  explosion,  difficult  to  control,  being  suffi- 
cient to  permit  proof  that  the  preparation  was 
dangerous  when  used  upon  a  hot  stove,  because 
when  so  heated  the  tumes  ariaing  from  the 
benzine  contained  in  the  pr^aratlon  and  unit- 
ing with  Uie  air  formed  a  dangerous  mixture, 
which  coming  In  contact  with  the  flame  in  or 
near  the  stove  was  liable  to  cause  an  eiploftire 
flame. 

[Hd.  Note.— For  other  oases,  see  Bxploslvci; 
Dee.  Dig.  1 

6.  Explosives  (J  9*)— Nbolioewi  Saxb— Evi- 
dence—SurFiciiircT. 

Evidence  in  an  actira  for  negligently  sell- 
ing a  preparation,  wlUch,  while  being  used  on  a 
stove,  Ignited,  causing  a  death,  Aeld  inanfficlent 
to  disprove  defendant's  negligence  In  blling  to 
give  notice  of  the  InflammaUe  diazacter  of  the 
preparation. 

[Ed.  Note.— For  other  eases,  see  Bxploaivei, 

Dec.  Dig.  i  9.*] 

7.  Explosives  (S  9*)- NEauaBHT  Sau-Cov- 

TaiBUTOBT  NEOLIOEnCB. 

Evidence  in  an  action  for  negligently  sell- 
ing a  preparation,  which,  while  being  used  on 
a  stove.  Ignited,  causing  death,  held  to  sustain 


•Fot  oUMr  csMt  see  ssme  topio  and  awsUon  NUMBER  in  Dee.  ft  Am.  Digs.  1M7  to  iaXm,  ft  Reportor  ladflKes 

Digitized  by  Google 


-CounO 


WOLCHO  T.  ABTHUB  J.  BOSENBLUTH  &  00. 


667 


-a.  finding  tbat  <]ecedent  tu  not  giiilt7  of  eon* 
tributoiT  negligence. 

[Bd.  Note^For  odiv  cues,  ue  Bz^uivw, 
Dec.  Dig.  S 

'8.  AXTEAZ.  AND  BBBOS  O.  1050*)— HAUCLEBB 

Bbbok— BzoLUSzoiv  or  Stxdxitoi. 

Exclusion  of  teatimonr  to  show  a  particii- 
'lar  fact  was  not  prejndidal  error  where  that 
fact  was  fonnd. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4180;  Dee.  Dig.  }  lOSa.*] 

9.  BxpLOSiTB  (H  9*)— NiauasnT  Saia— Bvx> 

DEITCr. 

In  an  action  for  negligently  selling  a  prep- 
aration which,  while  being  used  on  a  stove, 
■ignited,  cauaiiig  a  death,  defendant  could  not 
-show  whether  there  was  any  difference  between 
the  particular  prei>aration  and  other  "stovepipe 
-enamels"  as  to  warnings  aa  to  their  use,  where 
ft  did  not  appear  that  the  constituents  of  the 
-othor  preparations  were  the  same  as  those  of 
the  particnlar  preparation,  nor  that  such  other 
preparations  were  advertised  to  be  used  upon 
stovea,  and  where  the  names  of  such  other 
prepaiationB  did  not  Indicate  that  they  might  be 
UBtA  upon  stoves. 

[Bd.  Note.— For  other  cases,  see  Explosives, 
Dec  Dig.  {  9.*] 

10-  EVIDEKCE  (S  594*)— UnCONTBADICTSD  TKB- 
miONT— WlIQHT. 

Under  the  rules  of  the  Supreme  Court 
<Practice  Book  1908,  p.  268,  S  lOJ  a  fact  need 
not  be  treated  as  admitted  or  undisputed  be- 
-canse  no  witness  has  contradicted  testimcmy 
thereto. 

[EkL  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  }  2431 ;  Dec.  Dig.  8  594.*] 

Appeal  from  Superior  Court,  New  Haven 
Onmly;  SUwin  B.  Qaget,  Judge. 

Actfon  by  Henry  WolCbo,  admlnlstratOTt 
against  Artbw  J.  Ros^lutb  ft  Co.  From  a 
Jndgmoit  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ricliard  H.  Tyner  and  Louis  M.  Boaen- 
bloth.  for  appellant  William  H.  Ely  and 
-Charles  G.  Ford,  for  appellee. 


HAIiL,  J.  While  the  plaintiff's  Intestate, 
Lena  Wolcho,  waa  using  upon  her  stove 
a  liquid  mixture  called  "StoTeline,"  prepared 
and  sold  by  the  defendant.  It  suddenly  Ignited 
and  set  fire  to  her  clothing,  and  she  received 
injuries  from  which  she  died.  The  complaint 
allies  that  said  preparation  "contained  a 
lai^e  quantity  of  inflammable  material,  and, 
when  used  upon  hot  aubstances,  becomes  dan- 
gerous to  use,  m  that  it  la  liable  to  Ignite  and 
cause  ft  fierce  blaze  In  the  nature  of  an  ex- 
plosion which  it  Is  difficult  to  control,"  and 
that  the  defendant  negligently  Bold  said  ar- 
ticle without  warning  purchasers  of  its  dan- 
gerous character. 

Concerning  the  sale  of  said  article  by  the 
defendant,  Its  composition,  and  characteris- 
tics, and  the  manner  in  which  the  deceased 
was  Injured  while  using  it,  the  trial  court 
has  fonnd  these  facts:  The  liquid  prepara- 
tion, called  "Stovellne,"  is  sold  in  half  plat 


cans,  upon  each  of  which  are  printed  labels 
and  directions,  of  which  the  following  are 
copies: 


(ODORLESS). 
"STOVBLINB" 

TRADS-MARK. 

STOVE-PIPE-ENAMEL. 
For  use  on  all  Iron  Work. 


ONE-HAI,P  PINT. 


It  is  an  artificial  composition,  composed  of 
benzine,  oils,  and  turpentine,  and  japan,  the 
proportions  of  which  are:  Benzine,  41.41  p» 
cent;  oils  and  turpentine,  10.03  per  cent; 
and  Japan,  43.56  per  cent.  The  liquid  when 
brought  in  contact  with  a  flame  or  very  close 
to  a  flame  will  ignite  and  bum  freely,  though 
not  with  a  fierce  flame,  or  one  explosive  In 
its  nature.  The  liquid.  Independently  of  the 
vapor  which  It  may  give  Is  not  explosive. 
It  Is  less  dangeroiu  than  pure  benzine.  The 
benzine  In  the  compotmd  will  give  off  fumes 
according  to  Its  temperature,  and  that  of  the 


"STOVELINE"  ■ 

TRADE- MARK. 

STOVE  PIPE  ENAMEL. 

FOR  USB  ON  Stovepipes,  Radia- 
tor*, Revlstem,  Gm1«B,  Stemm  and 
Water  Pipes,  Iioaomotlves,  Iron 
Penoes,  Gnm  Stoves,  Boilers,  Smolce 
Staolu,  Pnmaoes,  Ventllatora.  Sew- 
inv  Machines  and  all  other  bImm 
where  a  smooth  lasting  hvIlltaBt 
hlaok  finish  is  desired. 

Prevents  Rust. 

Will  not  omek  or  peel  and  will 
stand  n  Ush  twnpcntnr*. 


DXBEOTIOm  FOR  USE. 

Hemonre  oorer  by  pryinE  under 
E^e  witli  A  nail  or  bXut  inatra- 
ment.  Shake  and  stir  well  and  ap- 
ply with  briatle  bnuh.  Bnsty  ar- 
ticles ahonld  be  sandpapered  be-> 
foro  Enanul  is  applied.  One  ooat 
will  pvodmea  a  brilUamt  Uaek  fla- 
lah. 

A.  jr.  BOSENBX.UTH  *  CO., 
NBW  KAVBH,  OOJa,,  O.  S.  A. 
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material  upon  wlilcb  It  la  being  used*  Timor' 
lug  more  rapidly  aa  the  temperature  rlaes. 
TbSBB  fninea,  mixing  with  tbe  air,  are  Uable 
to  fonu  a  highly  and  dangerooaly  explosive 
mixture,  whldi,  utm  brooi^t  In  contact  wltb 
a  flame,  vlU  exs^ode  or  cause  an  ^plosive 
flame  of  a  great  strength  and  power.  By  rea- 
son of  these  aoalitles,  due  tof  tbe  presence  of 
bensine  In  the  proportions  statedt  the  com- 
pound Is  "a  dangerous  substance  to  use  on  or 
about  any  warm  or  hot  surface,  as  a  store, 
where  there  is,  or  la  liable  ,to  be,  any  flame 
with  i^ch  said  fumes  may  come  In  contact, 
whether  said  flame  is  In  said  store  or  within 
the  possible  reach  of  the  mixture  of  air  and 
benzine  fumes  wblch  may  be  formed  in  the 
use  of  said  compound." 

Prior  to  said  6th  day  of  March,  1006,  the 
defendant  sold  to  B.  and  F.  H.  Elamak,  of  the 
dty  of  D^by*  who  were  retail  dealen  In 
pabats.  oils,  store  polish,  etc.*  a  number  of 
cans  of  said  Storelln^  put  up  and  manufac- 
tured hy  him,  without  noticing  them  of  the 
dangerous  charactw  of  It,  and  without  notify* 
Ing  them  of  flie  dai^er  artelng  from  tbe  use 
of  It  on  or  about  hot  stores  or  stores  In 
which  there  was  a  flre.  The  defendant  was 
a  chemist  and  knew  the  composition  of  Store- 
line,  and  was  familiar  with  the  nature  and 
danger  of  the  use  of  bendne.  Since  1003  he 
bad  sold  15,000  cans  of  Storellne,  but  bad 
never  before  beard  of  aa  ac<ddent  from  Its 
use.  On  tbe  Ist  day  of  March,  lOOfl,  the 
plalntUTa  intestate  purchased  of  said  Karoaka 
one  ot  said  cana  of  Storellne  for  tlie  purpoBe 
of  pollahlng  a  store.  She  was  not  cautioned 
by  them  against  using  ttie  same  on  a  hot  store, 
or  near  any  flame  of  flre,  and  she  did  not  know 
that  there  was  danger  In  so  using  it  On  the 
Mb  day  of  March,  1906,  Mrs.  Wolcbo  used 
said  Storeline  In  the  manner  directed  on  the 
can,  whUih  was  read  to  her  by  her  daughter, 
and  with  the  brush  furnished  for  such  pur- 
pose on  a  store  In  her  kitchen.  A  coal  flre 
was  BtUl  burning  In  the  store,  tboui^  it  waa 
tiien  going  out  The  store  was  warm,  but 
not  red  hot  An  ordinary  lighted  kerosene 
lamp  stood  on  a  teble  some  fire  or  six  feet 
from  the  store.  The  door  and  windows  of 
tbe  kltcboi  were  closed.  She  was  holding 
the  can  of  Storellne  in  one  hand,  and  with 
tbe  other  applying  the  Stovellne  to  tbe  oven 
door  upon  the  front  of  the  stove,  the  stove 
eorers  being  on  and  the  doors  closed,  and  no 
flame  apparent  from  the  top  or  sides  of  the 
stoye,  when  said  compound  cauglit  flre,  the 
benzine  io  tbe  can  Ignited,  and  burst  Into 
flame,  and  set  flre  to  tbe  clothes  of  the  plain- 
tiff's Intestate;  and,  as  a  result,  she  was  so 
severely  burned  that  she  died  on  April  6, 
1906.  She  was  in  the  exercise  of  reasonable 
care  In  so  using  said  mixture. 

In  tbe  trial  court  the  case  was  heard  In 
damages  upon  the  defendant's  default,  and 
his  consequent  prima  facie  admission  of  lia- 
bility, upon  the  grounds  alleged  In  the  com- 
plaint, and  his  assumption  of  the  burden  of 
disproving  such  llablllly. 


The  defendant  oootended  In  tlie  ooort  be- 
low, as  he  does  in  tills  court,  that  be  si»> 
tained  thla  burden  of  proof  eatebllahlng^ 
amtmg  other  things,  (1)  that  the  pr^ara- 
tlon  in  question  waa  not  manufactured  or 
sold  for  use  on  etorea,  but  aa  a  "storeiflpe 
Nuuner*;  (S^  that  its  use  erai  upm  a  liot 
store  waa  not  dangerous;  ®  Oiat,  tf  it  has 
proved  to  be  dangerous,  the  defendant  was 
not  negligent  in  selling  it  without  notice  of 
its  inflammable  character;  and  (4)  that  the 
plalntlfTs  Intestate  was  n^ligent  in  nsing 
It  upm  a  hot  stove. 

Braiding  the  flrrt  proposition  wblch  tbe 
defendant  clalnu  to  bare  established.  It  Is 
immaterial  that  the  defendant  did  not  In- 
tend that  "Stovellne"  should  be  used  on 
stoves  if  tctm  tbe  labela  and  directions  up- 
on tbe  cana  persona  of  ordinary  Intdllgence, 
who  were  expected  to  use  this  article,  and 
who  read,  or  bad  read  to  them,  tbe  labels 
and  directions  on  the  cans,  were  Informed 
that  It  might  be  used  on  atoves.  a%e  name 
"Stovellne"  chi  the  label,  tbe  statement  tliat 
it  is  "for  use  on  all  iron  work,"  and  that  It 
would  "stand  a  hli^  temperature^*  are  In 
our  opinion  clearly  snfDcient  to  Justify  tbe 
conclusion  readied  the  trial  court  that 
(me  who  liad  no  knowledge  or  notice  of  the 
dangerous  character  of  this  mixture  might 
reasonably  hare  supposed  that  it  was  intrad- 
ed  to  be  used  up<m  stoves,  and  ml^t  safely 
be  used  upon  a  hot  stov& 

Second,  whether  it  was  dangerous  to  use 
thla  preparation  upon  a  hot  stove,  vaa  a 
question  of  fact  upon  whidi  Qie  evidence 
was  conflicting,  and  the  decision  of  the  trial 
court  who  beard  and  saw  tbe  witnesses  who 
testlfled  upon  thla  question,  is  final  Tbe 
danger  of  so  using  It,  ab  stated  in  the  find- 
ing, is  not  materially  variant  from  that  al- 
leged In  the  complaint  Tbe  plaintiff  was 
not  required  to  state  In  technical  terms  and 
with  scientific  accuracy  exactly  what  hai^>en- 
ed  or  was  liable  to  occur  when  Oils  mixture 
was  applied  to  a  hot  stove.  Tlie  averment 
that  when  used  upon  hot  substances  (In  con- 
nection with  tbe  averment  that  Mis.  Woldio 
was  Injured  when  using  It  upon  her  kitchen 
store)  It  became  dangerous,  "In  that  It  was 
liable  to  Ignite  and  cause  a  fierce  blase  in 
the  nature  of  an  explosion  whldi  is  difficult 
to  control,"  was  sufficient  to  permit  proof 
that  tbe  mixture  was  dangerous  to  be  used 
upon  a  hot  store,  because,  when  so  heated, 
the  fumes  arising  from  tbe  benzine  contain- 
ed Id  the  compound,  and  uniting  with  the 
air,  formed  a  dangerous  mixture,  which  com- 
ing in  contact  with  a  flame  In  or  near  the 
store  waa  liable  to  cause  an  exploslre  flame. 

Upon  the  third  claim  we  find  no  facts  in- 
consistent with  the  conclusion  of  the  trial 
court  that  the  defendant  failed  to  disprove 
his  alleged  negligence.  Tbe  facts  found — 
that  he  was  a  chemist;  that  he  knew  the 
composition  of  Storellne,  and  was  familiar 
with  the  Inflammable  nature  and  danger  of 
tbe  use  of  benzine,  and  that  tbe  labela  which 
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he  placed  upon  the  cqna  contained  no  notice 
or  warning  of  snch  danger,  If  they  do  not 
eatahlish  bis  negligence— do  not  prove  his 
freedom  from  negligence,  nor  does  the  fact 
fonnd  that  during  his  two  or  three  years' 
prerlons  experience  In  the  sale  of  this  arti- 
cle he  had  heard  of  no  accident  from  the 
use  of  It 

The  foarth  dalm,  that  the  facts  show  that 
the  plalntlCTs  Intestate  was  guilty  of  contrib- 
utory negligence,  cannot  be  sustained.  The 
trial  court  has  not  only  held  that  the  de- 
fendant failed  to  sustain  his  burden  of  proof 
npon  this  anestlon,  but  has  found  that  Mrs. 
Wolcbo  was  In  the  exercise  of  reasonable 
care  In  using  this  polish  as  she  did.  We 
find  no  error  in  law  in  such  decision.  The 
directions  upon  13ie  cans  were  read  to  Mrs. 
Wolcho  Hw  belief  that  the  mixture  was  In- 
tended for  use  tspon  a  stove  was  not  an  nn- 
reasonable  conclusion  from  the  language  of 
the  labels  and  dlzectlons,  and,  having  reason- 
able ground  for  believing  that  Btovellne 
mlgtat  prc^rl7  be  used  as  a  stove  polish*  the 
use  of  it  tar  HaA  purpose  upon  a  hot  stove 
waa  not  ne^lgence  as  a  matter  of  law.  The 
ruling  excluding  the  testimony-  of  the  defend- 
ant that  he  had  never  heard  any  complaint 
about  this  material  before  the  acddent  was 
not  Injurious  to  the  defendant,  a%  it  is  found 
as  a  fact  that  he  had  heard  no  complaint. 

One  Dr.  Stanley,  a  witness  for  the  defend- 
ant, having  testified  that  he  had  experiment- 
ed upon  other  mixtures  similar  to  Btovellne, 
naming  one  called  "^Lpolln"  and  another 
called  **P.  O.  B.,*'  was  aAed  how  their  com- 
ponent parts  convared  with  those  of  Btove- 
llne; and  one  M^er,  a  witness  for  the  de- 
fendant, having  testified  that  he  bad  dealt 
several  yean  in  Stovellne  and  other  "stove- 
pipe enamels,**  was  asked  wheth»  there  was 
any  difference  in  them  as  to  directions  or 
warnings  as  to  Oie  use  of  than.  Both  these 
Inquiries  were  properly  excluded.  Fhrst,  It 
does  not  ai^ear  to  have  been  shown  that  the 
constituent  parts  of  the  other  mixtures 
were  precisely  the  same,  and  in  the  same 
proportions  as  those  of  Btovellne;  further, 
it  did  not  appear  Uiat  these  other  mixtures 
were  adrartlsed  to  be  used  upon  stoves,  or 
were  in  tuct  used  upon  stoves.  One  of  these 
witnesses  describes  them  as  "stovepipe  enam* 
els.**  They  may  have  been  only  advertised 
to  be  used,  as  the  defendant  claims  Stove- 
llne was,  for  oUier  purposes  than  as  a  stove 
pollflb.  TbBy  evidently  were  sold  nnder  dif- 
ferent names  tiian  Btovellne,  and  the  names 
nnder  which  they  were  sold  do  not  appear 
to  indicate  that  they  were  to  be  or  might  be 
need  upon  stoves,  as  it  Is  claimed  the  word 
"Stovelln^*  does.  The  fact  that  mixtures 
similar  to  Stovellne,  and  dangerous  to  be 
used  upon  a  hot  stove,  had  without  notice 
of  snch  danger  been  generally  sold  for  other 
porposes.  did  not  tend  to  x«ove  that  the  de- 
fendant was  not  negligent  in  selling  the  ar- 


ticle in  auestlon  as  one  which  might  be  safe- 
ly used  upon  a  hot  stove.  Later  in  the  trial 
the  defendant  was  permitted  to  testify  that 
he  did  not  know  of  the  labels  upon  any  oth- 
er stovepipe  oiamel  except  uiran  the  on» 
called  "SapoUn,"  that  Uiat  contained  no 
warning,  and  Oiat  Om  label  <m  Stovellne  was 
celled  very  nearly  from  it  Of  other  rulings 
complained  of  it  is  snffl(dent  to  say  that  they 
were  manifestly  correct. 

The  defendant  has,  under  section  797  of 
Oie  General  Statutes  of  1002,  procured  the 
evidence  and  rulings  to  be  made  a  part  of 
the  record,  and  In  his  assignment  of  errors 
has  requested  numerous  corrections  of  the 
finding.  Tb»  ^Is  of  most  of  the  requests 
for  material  changes  seems  to  be  that  what 
scHue  witness  has  testified  to,  and  no  wttoess 
has  contradicted,  must  be  treated  as  an  ad- 
mitted or  an  undisputed  fiict,  under  the 
rules  of  Supreme  Cont  (Practice  Book  1908, 
p.  288, 1 10).  That  this  is  a  mistaken  view  of 
the  meaning  of  the  rule  is  apparent  from  Its 
express  language:  "That  a  witness  testified 
to  a  fact  without  direct  contradiction  is  not 
of  itself  su^iient;  the  trial  court  must 
Judge  of  the  credit  of  a  witness."  We  per- 
ceive no  error  of  law  upon  ttie  part  of  the 
trial  court  in  reaching  the  conclusions  stated 
ta  its  finding,  and  th^  sustain  the  judg- 
ment rmdered.  The  requests  for  corrections 
are  denied. 

There  Is  no  orror.  The  other  Judges  cm- 
curred. 


ATWOOD  V.  JARRETT. 

(Supreme  Court  of  Errors  of  Connecticut  Jan. 
7,  1909.) 

1.  TaiAi,  (J  136*)— QuESTiOKS  OF  Law  ok  of 
Fact— Dttkebs. 

What  coDBtitutes  duress  Is  a  matter  of 
law.  Whether  oi  not  It  enters  into  a  particu- 
lar transaction  is  a  question  of  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  320,  321 ;  Dec.  Dig.  §  136.*] 

2.  Appeal  and  Erbob  (8  4»6»)  —  Rscoed — 
Mattebs  to  bb  Shown  bt. 

Where  the  record  contains  no  flndlns  of  tiie 
subordinate  facts,  and  no  statement  of  the  legal 
principles  applied  by  the  trial  court  in  reaching 
its  conclusion  that  no  duress  waa  practiced,  the 
Supreme  Court  of  Errors  is  left  without  ma- 
terial for  an  inquiry  Into  the  propriety  of  the 
court's  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  IHg.  |  2287;  Dec.  Dig.  I  495.*1 

3.  Appeal  amd  Ebbob  (J  499*)  —  Recobd — 
Mattem  to  bb  Shown  bt. 

Under  Gen.  St  1902,  t  802,  provldliw  tiiat 
the  Supreme  Court  of  Errors  shall  not  be  bound 
to  coDsider  any  error  unless  it  appears  from 
the  record  that  the  question  was  raised  below 
and  decided  adversely  to  appellant  a  question 
not  shown  the  record  to  nave  been  presented 
to  the  conrt  below  will  not  be  reviewed. 

1  and 
•] 


[EH.  Notew— For  other  esae^  see  Appeal 
Error,  Cent  Dig.  f  2SS)6 ;  Dec.  Dig.  | 

Appeal  from  Superior  Court,  New  Haven 
County;  Milton  A.  Shumway,  Judge. 
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Action  on  notes  and  collateral  agreementfl 
by  Dwlgfat  M.  Atwood  against  William  P. 
Jarrett  Jndgment  for  plaintiff,  and  d^end- 
ant  appeals.   No  error. 

Ulrnes  a.  Gburch,  for  anielluit  Francis 
P.  GuUfolle,  for  aroeUee, 

PRENTICE,  J.  There  are  only  three  as- 
signments of  error.  Tbe  first  two  complain 
of  the  action  of  the  court  In  not  holding,  as 
tbe  answer  set  up,  that  tbere  was  such  duress 
practiced  by  the  plaintiff  upon  tbe  defendant 
tbat  the  agreements  sued  upon  would  not  be 
■enforced.  What  constitutes  duress  Is  a  mat- 
ter of  law.  Whether  or  not  It  enters  Into  a 
particular  transaction  Is  a  question  of  fact 
'Galusha  v.  Sherman,  105  Wis.  263,  81  N.  W. 
495,  47  L.  R.  A.  417.  Tbe  court  has  found 
that  the  plaintiff  practiced  no  duress.  The 
record  contains  no  finding  of  tbe  subordinate 
facts,  and  no  statement  of  tbe  legal  prluclples 
applied  In  reaching  its  conclusion.  We  are 
therefore  left  without  material  for  an  in- 
quiry into  the  propriety  of  the  court's  action 
In  tbis  regard.  Tbe  record  nowhere,  either 
In  tbe  pleadings,  finding,  or  elsewhere,  dis- 
closes that  the  claim  embodied  in  tbe  remain- 
ing assignment  of  error  was  either  presented 
to  or  passed  uiwn  by  the  court  below.  It  is 
therefore  not  properly  before  us  for  consid- 
eration. Sperry  t.  Butler,  75  Conn.  369,  371, 
ns  Atl.  899;  Gen.  St  1902,  S  802. 

There  Is  no  error.  The  other  Judges  con- 
cur. 


A.  W.  BURRITT  00.  V.  NEORT  et  aL 

(Suprana  Court  of  Errois  of  Conneetlcat  Jan. 
6,  1909.) 

1.  Mechanics'  Liens  (I  115*>-^ubcontbact- 
Ob's  Libn  —  Payments  to  Pbincipal  Cok- 
TBACTOBs— Time  of  Filing  Lien— Statutes. 
Gen.  St.  18S7,  88  3020,  3021,  authorized  a 
mecbanic's  lien  to  he  filed  br  a  subcontractor 
60  days  after  materials  fumblwd,  and  allowed 
to  the  owner  whateTer  payments  he  should 
make  to  the  original  contractor  in  good  faith 
before  notice  of  lien.  Gen.  SL  1902,  |  4137, 
gave  tbe  ri^^t  to  file  a  lien  any  time  after  ma- 
terials furnished  and  until  60  days  after  ceas- 
ing to  furnish  materials,  and  section  4138  al- 
lowed to  tbe  owner  whatever  payments  he 
should  make  to  tbe  origioal  contractor  in  good 
faith  before  notice  of  lien,  and  provided  that  no 
payment  should  be  made  In  advance  of  tbe  time 
specifled  in  the  contract  without  notice  of  In- 
tention to  make  each  payment  being  given  to 
persons  known  to  have  furoisbed  materials. 
Heldt  that  payments  made  in  advance  of  the 
time  specified  In  the  contract  without  notice  of 
intention  being  given  to  subcontractois  fumisb- 
ing  materials  with  knowledge  of  the  owner, 
though  made  before  notice  of  lien  was  filed, 
could  not  be  allowed  the  owner,  as  otherwise 
tbe  last  provision  of  section  4138  would  be  of 
no  force. 

IBd.  Note.— S'oT  other  cases,  see  Medianlcs' 
Liens,  Gent  Dig.  H  150-158;  Dec.  Dig.  fi 
116.*] 


2.  Pathent  (I  17*)— NoTBft—IhncT  on  Ib- 
CHAino'B  Lan. 

An  owner  of  property  before  notice  of 
lien  filed  paid  a  subcontractor  his  claim  against 
the  contractor,  partly  in  cash  and  the  balance 
by  ttote^  The  owner  noelTed  no  receipt  other 
than  a  mmorandnm  showing  a  credit  for  the 
cash  piUd  and  the  amount  of  the  note,  and  the 
account  in  the  subcontractor's  book  was  not  dos- 
ed until  after  another  subcontractor  filed  a  writ- 
ten notice  of  lien,  and  brought  salt  to  foredoM. 
HeH,  that  the  note  was  not  a  payment  of  tbe 
fint  subcontractor's  claim  and  the  owner  ooold 
not  charge  it  against  the  contractor  so  as  to 
destroy  the  second  oontractor'a  lien  on  that 
amount 

fBd.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  88  70-77;  Dec.  Dig.  |  17.*] 

Appeal  from  Superior  Court,  Fairfield 
County;  Silas  A.  Robinson,  Judges 

Action  by  the  A.  W.  Burritt  Company 
against  Antonio  Negry  and  others  to  fore- 
close a  mecbanl(^s  lien.  From  a  Jodgment 
for  plaintiffs,  defendant  appeala.  No  enor. 

The  defendant  Negry,  being  tbe  owner  of 
a  lot  of  land  in  Bridgeport  on  the  15th  ot 
August  1905,  entered  Into  a  written  contract 
with  Plllotti  &  Son,  a  firm  of  builders,  as 
original  contractors  to  erect  a  building  there- 
on.  By  tbe  terms  of  the  contract  they  were 
to  be  paid  $3,620  tfaerefctf  In  four  payments, 
the  first  of  $1,000,  to  be  made  when  all  tbe 
outside  work  was  done  and  roof  ready  for 
the  tinner;  the  second,  of  $1,000,  when  the 
building  was  ready  for  tbe  brown  mortar, 
tbe  third,  of  $1,000,  when  tbe  carpentn-  work 
was  completed  and  accepted  by  the  owner, 
and  the  last  of  $020,  within  nine  moDtbs 
after  the  Job  was  completed-  The  carpenter 
work  was  completed  and  accepted  by  the 
owner  on  or  about  March  15,  1906.  Tbe 
plaintiffs,  at  tbe  request  of  tbe  original  con- 
tractors, began  on  October  2,  1905,  to  fur- 
nish lumber,  timber,  doors,  sashes,  and  trim 
for  tbe  building  and  ceased  to  furnish  auch 
materials  on  the  10th  of  March,  1906.  Negry 
knew  on  December  27,  1906,  that  fhey  had 
been  and  still  were  furnishing  these  materials 
for  the  building.    He  made  to  the  original 
contractors  the  first  two  payments  of  $1,000 
each  on  tbe  2Sth  day  of  October  and  29th  day 
of  December,  when  they  were  due,  respec- 
tively, under  the  terms  of  the  contract  He 
also  between  December  29, 1006,  and  January 
27,  1906,  before  any  further  payment  was 
due  under  tbe  contract  made  to  the  original 
contractors    seweral    additional  payments 
amounting  In  all  to  $910.  He  gave  the  plain- 
tiffs no  notice  of  bis  Intention  to  make  these 
payments,  and  they  had  no  Imowledge  tbat 
he  bad  made  them  imtll  they  had  filed  their 
lien.   After  these  payments  had  been  made, 
and  before  the  final  irayment  was  due  under 
tbe  contract  they  gave  him  an  oral  warning 
and  a  written  notice  not  to  pay  Che  original 
contractors  any  part  of  the  final  payment. 
On  March  16,  1906,  another  subcwtractor 
who  had  furnished  materials  for  the  buUd- 
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Ing  to  the  amomit  of  $337  served  a  legal 
notice  npoD  Negry  that  It  Intended  to  claim 
a  Hen  therefor  upon  the  building.  He  there- 
upon at  once  paid  eucb  enbcontractor  to  ap- 
ply on  the  bill  of  tbe  original  contractors 
$^7  In  cash  and  gave  It  his  note  for  the 
balance,  |100,  payable  in  two  months  to  the 
order  of  the  anbcontractor.  He  did  not  ob- 
tain a  receipt  in  full  for  the  amount  of  the 
bill  owned  by  Pillottl  &  Son,  but  received  a 
memorandum  showing  a  credit  of  $237  In 
cash  and  $100  by  uota  The  accnnnt  of  Pil- 
lottl &  Son  on  the  subcontractor's  books  was 
not  closed  until  two  months  later,  when  the 
note  was  paid  by  Negry.  The  plaintiffs  gave 
Negry  the  statutory  notice  of  their  intention 
to  claim  a  lien  on  March  30,  1906,  and  lodg- 
ed with  the  town  derk  their  certificate  of 
lien,  to  foreclose  which  this  action  is  brought, 
on  the  following  day.  At  this  time  there 
was  due  to  the  plaintiffs  from  the  original 
contractor  a  balance  of  (1,538.90  for  mat^lals 
furnished  In  the  construction  of  the  defend- 
ant's building.  The  defendant  claimed  upon 
the  trial  that  in  determining  the  amount  for 
which  the  owner  was  liable  to  the  lienors 
the  payments  amounting  to  $910  should  be 
credited  to  the  defendant  as  having  been 
made  in  good  faith  and  should  be  deducted 
from  tbe  amount  due  to  the  contractor;  also, 
that  the  defendant  should  be  credited  with 
the  $100  note  In  the  same  manner  as  though 
that  sum  had  been  paid  In  cash.  The  court 
overruled  these  claims.  The  appeal  questions 
the  correctness  of  these  mllngs. 

juba  G.  Gbamberlala  and  Alexander  L. 
De  Ijaney,  for  app^ant  John  8.  Pullman, 
for  aro^eea. 

THAYER,  J.  (after  stating  the  facts  as 
above).  To  preserve  their  Hen  the  plaintiffs 
as  subcontractors  were  bound  to  give  the  de- 
fendant written  notice  that  they  had  com- 
menced to  furnish  materials  for  tbe  con- 
struction of  his  building  and  Intended  to 
claim  a  lien  therefor.  They  were  bound  to 
give  this  notice  "after  commencing,  and  not 
later  than  sixty  days  after  ceasing,  to  fur- 
nish materials  or  render  services."  Gen.  St. 
1902,  f  4137.  Tbe  Statute  gave  them  tbe  op- 
tion to  serve  the  notice  at  once  upon  com- 
mencing to  furnish  the  materials  or  to  d^ay 
It  to  any  date  not  later  than  sixty  days  af- 
ter ceasing  to  furnish  them.  They  were 
flearly  within  their  rights  therefore  In  de- 
laying the  notice  until  20  days  after  they 
had  ceased  to  furnish  materials.  Under  sec* 
tlon  4138  of  tbe  statutes  their  Hen  could  In 
no  case  attach  upon  the  defendant's  build- 
ing to  a  greater  amount  than  he  had  agreed 
to  pay  the  original  contractor  for  Its  con- 
<:tructlon;  and,  If  be  had  reduced  the  amount 
due  the  contractor  by  payments  under  the 
contract  made  to  him  In  good  faith  before 
notice  of  the  lien,  tlie  Hen  could  not  attach 
for  a  greater  amount  than  the  balance,  due 
to  the  contractor.  The  question  Is  wbether 


the  payments  amoxmting  to  $910  are  to  be  al- 
lowed as  made  in  good  faith.  The  statute 
last  mentioned  provides  that  "in  determin- 
ing the  amount  to  which  any  Hen  or  H«is 
shaH  attach  upon  any  land  or  building,  the 
owner  of  such  land  or  building  shall  be 
allowed  whatever  payments  he  shall  have 
made,  In  good  faith,  to  the  original  con- 
tractor or  contractors  before  receiving  no- 
tice of  such  lien  or  Hens.  No  payments  made 
In  advanne  of  tbe  time  stipulated  in  the 
original  contract  shall  be  considered  as  made 
in  good  faith,  unless  notice  of  intention  to 
make  such  payment  shall  have  been  given 
in  writing  to  each  person  known  to  have 
furnished  materials  or  rendered  services  at 
least  five  days  before  such  payment  Is  made." 
The  payments  In  question  were  made  in  ad- 
vance of  the  time  stipulated  In  the  contract, 
and  when  the  defendant  knew  that  the  plaln- 
tlffs  had  been  and  were  furnishing  materi- 
als for  bis  building  and  without  giving  them 
any  notice  of  the  intended  payments.  If 
therefore,  the  statute  Is  to  receive  a  literal 
construction  these  payments  are  not  to  be 
considered  as  made  In  good  faith,  and  so 
cannot  be  allowed  to  tbe  defendant  in  de- 
termining the  amount  to  which  the  plaintiff's 
Hen  attaches. 

The  defendant  Insists  that  to  refuse  to  al- 
low payments  thus  made  before  notice  of  in- 
tention to  claim  a  Hen  bad  been  given,  and 
which,  altbough  made  In  advance  of  tbe  stip- 
ulated time,  might  have  been  made  at  the 
stipulated  time  and  still  in  advance  of  the 
notice,  is  to  defeat  the  purpose  of  the  stat- 
ute, which  be  claims  is  solely  to  secure  the 
subcontractor's  "right.  If  he  serve  his  notice 
of  intention  to  claim  a  Hen  before  a  payment 
comes  due,  to  find  in  tbe  hands  of  the  owner 
the  entire  sum."  It  is  apparent  that,  If  this 
Is  Its  sole  purpose,  the  last  sentence  of  the 
statute  is  of  no  force.  Under  the  statute 
prior  to  Its  amendment  in  1899  (Pub.  Acts 
1899,  p.  1052,  c.  121),  this  provision  did  not 
appear.  The  lienor  was  then  bound  to  give 
his  notice  "within  sixty  days  from  the  time 
when  he  shall  have  commenced  to  furnish 
materials,"  etc.,  and  the  owner  was  "allowed 
whatever  payments  he  shall  have  made  In 
good  faith  to  the  original  contractor  or  con- 
tractors before  receiving  notice  of  such  lien." 
Gen.  St.  1887,  {§  3020,  3021.  The  amendment 
of  1899  permitted  the  subcontractor  to  delay 
filing  his  notice  of  Hen  until  60  days  after  he 
ceased  to  furnish  materials  or  services,  and 
the  clo'slng  language  of  what  Is  now  section 
4138  was  added  at  that  time.  To  say  that 
tbe  present  statute  means  only  what  the  de- 
fendant claims  It  does  Is  to  say  that  the 
added  language  means  nothing  in  the  statute 
to  which  it  was  annexed. 

The  statute,  as  it  stood  before,  gave  the 
lienor  the  right  which  the  defeu^nt  claims 
is  the  only  one  given  by  the  present  law— the 
right,  if  he  served  his  notice  before  a  pay- 
ment became  due,  to  find  In  the  hands  of  the 
owner  when  the  Uep  nature  tb9  ^sttr? 
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wbich  WAi  there  when  notice  waa  served.  It 
Ifl  to  be  premmed  that  the  amenOnient  waa 
not  made  wiQioat  a  purpose.  Sectkma  4187 
and  41S8  are  for  tbe  benefit  of  persons  who 
famish  labOT  and  material  ft>r  the  conatrac- 
tion  of  the  building.  It  glrea  them  a  lien  up- 
on the  building  as  against  an  owner  between 
whom  and  tbenuelTes  there  la  no  prWl^.  It 
gives  their  lien  a  prOterence  over  that  of  the 
original  extractor.  They  are  thus  given  a 
means  of  secnrlng  through  the  owner's  prop- 
erty a  debt  due  to  them  from  the  contractor 
alone.  The  toidency  to  extend  the  time  with- 
in which  the  notice  of  Intention  to  dalm  the 
lien  may  be  served  appears  In  the  amend- 
ments already  referred  to.  It  Is  not  ma1»rlal 
at  inresent  to  inquire  why  the  parties  do  not 
serve  these  notices  upon  beginning  to  furnish 
the  labor  or  materlala.  Possibly  such  a 
course  Is  not  favored  by  the  original  contract- 
or. The  longer  the  delay  the  greater  the  op- 
portunity by  payments  made  colluslvely  or  In 
bad  faith  to  defeat  the  subcontractor's  Hen 
and  the  greater  the  difficulty  In  discovering 
and  proving  the  bad  faith.  The  provision  In 
question,  by  providing  that  no  payment  made 
in  advance  of  the  time  stipulated  shall  be 
considered  as  made  In  good  faith  unless  no- 
tice of  intention  to  make  It  shall  have  been 
given  to  each  person  known  to  have  furnished 
materials  or  rendered  services  at  least  five 
days  before  such  payment  is  made,  Is  there- 
fore of  material  benefit  to  the  subcontractor. 
If,  by  inadvertence  or  design,  he  baa  delayed 
giving  early  notice  of  his  lien,  notice  of  the 
bitended  payment  will  enable  him  to  protect 
himself  against  It  by  at  once  serving  notice  of 
the  lien.  On  the  other  hand.  If  such  notice 
of  lien  Is  not  served  within  five  days  after  no- 
tice of  the  intended  payment  has  been  given, 
the  owner  may  proceed  with  the  contemplat* 
ed  payment  In  safety  If  made  In  good  faith. 
Under  the  former  law  he  could  make  no  pay- 
ment after  notice  of  an  Intended  lien  had 
been  served  upon  him ;  but,  before  such  notice 
was  served,  he  could  make  payments  both  at, 
and  In  advance  of,  the  stipulated  time  if 
made  In  good  faith.  Under  the  present  law 
he  Is,  as  before,  allowed  all  payments  made 
when  due  and  in  good  faith  before  notice, 
but  he  Is  not  allowed  for  payments  made 
when  not  due,  although  made  before  notice  of 
a  Hen,  unless  he  first  gives  five  days'  notice 
of  the  intended  payment  to  those  persona 
who  he  knows  have  furnished  materials 
and  labor.  Under  the  law  t>efore  amendment 
notice  of  the  Intended  Hen  prevented  any  pay- 
ment; under  the  amraded  law,  knowledge  of 
the  furnishing  of  materials  and  labor  pre- 
vents the  making  of  any  payment  which  is 
not  due  unless  five  days*  notice  of  such  In- 
tended payment  Is  given.  There  Is  no  In- 
justice in  compelling  the  owner,  when  he  con- 
templates making  a  payment  before  the  time 
provided  in  his  contract,  to  notify  all  those, 
of  whom  he  has  knowledge,  wh<^  perhaps 


with  knowledge  of  the  provlidonf  of  the  con- 
tract and  relying  iqpon  the  aame,  have  n^ 
lected  to  file  their  liens.  If  he  has  failed  t» 
do  this  and  la  thus  cwipelled  to  pay  again, 
the  fault  la  his  own.  Undw  the  statute  aa 
we  Intorpret  It  the  defendanfa  advance  pay- 
mmt  cannot  be  considered  to  be  made  In 
good  faith. 

Whether  the  note  for  flOO  given  to  another 
snbcontractor  who  had  given  notice  that  he 
claimed  a  lien  apon  the  defendanfa  buildhig 
should  be  allowed  the  defendant  In  determin- 
ing the  amount  of  the  plaintiffs'  Hen  depends 
upon  different  considerations.  The  question 
la,  Was  the  giving  of  the  note  under  the  cir- 
cumstances detailed  In  the  atatement  of  the 
case  a  paymait?  It  was  given  after  the  final 
payment  under  the  contract  was  due,  and.  If 
It  is  to  be  considered  as  a  payment  to  the 
contractor,  it  should  be  allowed  to  the  de- 
fendant But  the  mere  giving  of  the  note  In 
the  absence'  of  any  agreement  that  It  should 
be  in  payment  of  the  contractor's  Indebted- 
ness to  the  subcontractor  would  not  extin- 
guish that  Indebtedness  or  be  a  payment  of 
it.  BlU  V.  Porter,  9  Conn.  23,  30;  Hopkins  t. 
Forrester,  39  Conn.  351,  S54 ;  Uabo'  v.  Wad- 
dlngham,  62  Conn.  412,  42G;  Cummlngs  v. 
Gleaaon,  72  Conn.  687,  589,  4S  Atl.  353.  No 
such  agreement  Is  found,  but  it  is  found  that 
the  party  receiving  the  note  did  not  receipt 
the  bill,  but  merely  gave  a  memorandum  of 
credit  by  note.  The  party  receiving  the  note, 
therefore,  bad  be  seen  fit,  could  have  filed  his 
certificate  of  Hen  as  a  security  for  the  origi- 
nal debt,  and  could  then  have  claimed  an  ap- 
portionment of  the  security  between  himself 
and  the  plaintiffs.  The  case  Is  quite  similar 
to  Hopkins  v.  Forrester,  supra,  where  it  la 
held  that  notes  given  by  the  owner  to  the 
lienor  were  not  a  payment,  and  did  not  dis- 
charge the  Hen,  Upon  the  finding  the  defend- 
ant failed  to  prove  that  the  note  was  a  pay- 
ment. 

There  is  no  wror.  The  other  Judges  con- 
curred. 

IRWIN  V.  JUDGB. 
(Snpreme  Gonrt  of  Errors  of  Ooanectlcat.  Jan. 
«,  1909.) 

1.  APPEAL  AND  EBBOB  (J  1006*)  —  BlVIBW  — 

QcESTioNS  OF  Pact. 

It  is  uot  a  sufficient  reason  for  holding  that 
it  was  error  not  to  set  aside  a  verdict  that  the 
reviewing  court  la  of  opinion  that  the  jury 
ought  to  have  reached  a  different  condarion. 

[Ed.  Note.— For  other  cases,  we  Appe&l  and 
Error,  Cent.  Dig.  gi  3948-3950;  Dec  Dig.  f 
1005.*] 

2.  Master  and  Sebvant  (S  301*)— iRJuaiBS 
TO  Third  Persons  —  Existence  or  Beu- 

TION. 

Where,  though  a  chaofrenr  was  In  the  em- 
loy  and  pay  of  another  person  than  defendant, 
e  bad  been  intrusted  by  defendant  with  the 
running  and  management  of  his  car,  defendant 
was  liable  for  his  management  thereof. 

[Ed.  Note. — For  other  cases,'  see  Master  and 
Serrant,  Cent  Dig.  f  1213;  De&  Dig.  }  901.*1 
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8.  Pludhtg  (I  428*)— Objections— Modi  ot 

The  proper  way,  ia  an  action  for  Injoriea 
to  a  bicydist  In  a  collision  with  an  aotomobile, 
to  have  raised  the  question  whether  under  the 
rale  of  pleading  (Practice  Book  1008,  pL  244,  i 
144)  plaintiff  anoold  have  alleged  that  the  aa- 
tomobile  was  driven  by  defendant  by  hii  acent 
would  have  been  to  object  to  proof  that  it  was 
■0  driven. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  I  42a«] 

4^  TSIAI.  ({  29S*)— iNBTBtrCTIOIfft— GONSTBUC- 

Tioi*  AS  A  Whole. 

An  instnictioD,  in  an  action  tor  injuries 
sustained  by  a  bicvclist  in  a  collision  with  an 
automobile,  that  the  statute  law  made  It  de- 
fendants dnty)  when  he-  met  plaintiff,  to  slack- 
en his  speed,  if  necessary,  and  to  seaaonebly 
turn  to  the  ri^t  so  as  to  give  her  one-half  of 
the  traveled  path,  if  practicable,  and  a  fair  and 
equal  opportunity  to  pasa,  clearly  stated  de- 
fendant's dnty  as  fixed  by  Pub.  Acta  1905,  p. 
412,  c.  216,  and  pagM  ^  -427.  c.  290,  H  10; 
II,  14,  and  was  not  open  to  criticism  that  It 
placed  the  entire  burden  of  avoiding  the  colli- 
sion upon  defendant,  winre  the  court  had  al- 
fMdy  defined  plaintiff's  duty,  and  had  Instmct- 
cd  that  she  conid  not  ncover  if  the  aoddent  was 
due  to  her  fallnie  to  perform  it 

[Ed.  Note.— For  other  eases,  see  Trial,  Dec 
Dig.  I  296.*] 

Ok  TaiAL  (S  295*)~lN9TBUCTT0NB— CoNSrauo- 
TioH  AS  A  Whole. 

Inatmctions,  In  an  action  for  Injuries  to 
a  bicyclist  In  a  collision  with  an  automobile, 
that  if  defendant  wan  on  the  left-hand  side  of 
the  street  when  the  collision  occurred,  he  failed 
to  perform  a  Anty  which  he  owed  by  statute  to 

Elaintiff,  and  should  he  found  negligent,  unless 
e  was  coming  from  an  Intersecting  street,  and 
had  not  bad  time  to  get  to  the  right-hand  side, 
and  that  when  a  collision  occurs,  the  fact  that 
a  person  is  on  the  wrong  ^de  is  prima  facie 
evidence  of  negligence,  are  not  open  to  the  crit- 
icism that  they  stated  that  one  may  not  lawfully 
drive  upon  the  left-hand  side  of  the  road,  where 
the  conrt  had  previously  instructed  that  the  law 
did  not  require  a  person  to  drive  on  bis  rigbt 
aide,  but  did  require  him  to  torn  to  his  right 
when  meeting  another,  and  since  such  iDstrac- 
tioos  were  expressly  confined  to  the  podtion  of 
defendant  at  the  time  of  the  collision. 

(Ed.  Note.— For  other  eases,  see  Trial,  Dec 
Dig.  I  296.*] 

A.  Bf  UKICIPAL  CORPOBATIOira  (|  702*)— SnEBIB 

— Negligent  Use. 

To  turn  an  automobile  sharply  to  the  driv- 
er's left  hand  on  coming  in  from  an  Intersecting 
street  is  negligence. 

[Ed.  Note.— For  other  cases,  see  Mottleipal 
Corporations,  Dec  Dig.  {  702.*] 

7-  Municipal  Cobpobations  (J  706*)— Neo- 
LlGEirr  Use— High  Rate  or  Speed. 

A  high  rate  of  speed  is  an  unreasonable 
one,  conndering  the  time  and  place,  and  one 
which  prevents  the  driver  from  controlling  the 
automobile  so  as  to  avoid  a  collision,  though  it 
may  be  less  than  the  maximum  statutory  rate. 

[Ed.  Nota^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1515;  Dec  Dig.  | 

&  MlTKICIPAI.  COBPOBATIORS  (I706*)— STaEETS 

— Acnons  roB  Neouoent  use  — Instbuc- 

TIONS. 

An  instruotion.  In  an  action  for  injuries 
sustained  by  a  bicyclist  in  a  collision  with  an 
antomobile,  that  if  defendant  was  driving  at  a 
high  rate  of  speed  at  the  time,  the  jury  must 
find  that  such  act  was  in  itself  unlawful,  and 
therefore  n^Ugent,  must  be  considered  in  con- 


nection with  facts  to  which  it  was  intended  to 
apply. 

[E:d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  706.*] 

9.  Mdnicipai.  Cobpokations  705*)— Stbeets 
—Negligent  Use— Automobiles. 

The  driving  of  an  automobile  at  a  high  rate 
of  speed  through  city  streets  at  times  when, 
and  plaoea  where,  other  vehicles  are  constantly 
passing,  and  persons  liable  to  be  crossing,  or 
around  corners  at  the  intersection  of  streeto,  or 
in  passing  by  street  cars  from  which  passengers 
have  joat  alighted,  or  may  be  about  to  alight, 
or  in  other  similar  places  and  aituations  where 
persons  are  liable  not  to  observe  an  approaching 
automobile,  is  in  itself  actionable  negligence; 
and  one  operating  an  automobile  la  bound  to 
talce  notice  of  the  peculiar  dangers  of  cfdlisions 
in  such  places,  and  cannot  secure  immunity 
from  liability  by  merely  sounding  the  automo- 
bile horn. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporationa,  Dec  Dig.  |  706.*] 

A[^ea1  from  Court  of  Common  Fleas.  SViIr- 
fleld  Coant7!  Boward  B.  Scott,  Judge, 

Personal  Injuiy  acUon  by  Annie  Irwia 
against  Franklin  Jniige.  There  was  rerdlct 
and  judgment  for  plaintiff  for  fSOO,  and  a 
motion  to  set  aside  the  verdict  was  denied, 
and  defendant  appeals.   No  ernn-. 

J.  Belden  Hurlbutt,  for  appellant  James 
T.  Hubbell,  for  appellee. 

HALL.  3.  The  plaintiff,  who  at  the  time 
of  the  accident  by  which  sbe  was  injured 
was  16  years  of  age,  brings  this  action  by 
her  next  friend,  alleging  in  her  complaint 
that,  on  the  let  day  of  August,  1906,  at  about 
6  o'clock  in  the  afternoon,  when  she  was  go- 
ing southerly  down  North  Main  street  on 
the  right-hand  side  of  the  street.  In  the  city 
of  South  Norwalk,  riding  a  bicycle,  at  a 
moderate  rate  of  speed,  she  was,  at  a  de- 
scribed point,  run  Into  by  an  auto  car  golog 
northerly  on  the  left-hand  side  of  the  road, 
and  driven  by  the  defendant  at  a  high  rate 
of  speed,  and  injured,  end  that  the  accident 
was  caused  by  the  defendant's  negligence 
in  being  on  the  wrong  side  of  the  street,  and 
running  his  car  at  bo  high  a  rate  of  speed 
that  It  was  beyond  bis  control.  Main  street, 
lu  the  city  of  South  Norwallc,  runs  north  and 
sonth.  Washington  street,  running  east  and 
west,  crosses  it  at  a  central  point  of  the  trav- 
el and  traffic  of  the  city.  On  the  map,  made 
a  part  of  the  record,  the  portions  of  Main 
street  north  and  south  of  the  Washington 
street  crossing  are  designated,  respectively, 
"North"  and  "Sonth"  Main  street  and  those 
of  Washington  street  east  and  west  of  said 
crossing  "East"  and  "West"  Washington 
street.  There  are  trolley  tra(^B  near  the 
center  lines  of  each  of  said  streets.  On  the 
Ist  of  August,  1906,  the  defendant.  In  his 
automobile,  was  riding  easterly  on  West 
Washington  street  Intending  to  turn  up 
North  Main  street  His  machine  was  op- 
erated by  one  Caldwell,  who  commenced 
working  as  a  cliauffenr  about  two  weeks 
before  that  time.    The  plaintiff  was  riding 
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a  blcyde  on  North  Main  street,  going  Mutlk- 
erly,  and  Intending  to  turn  down  East  Wasb- 
Ington  street  The  collision  occurred  north 
of  the  Washington  street  crossing.  There 
was  a  conflict  of  testimony  as  to  the  precise 
point  where  the  collision  occurred,  and  also 
regarding  the  exact  direction  In  which  the 
lilalntiff  was  going,  and  the  speed  of  the  au- 
tomobile and  the  direction  in  which  It  was 
going.  The  plalntur  claimed  that  as  going 
southerly  on  North  Main  street,  she  ap- 
proached the  Washington  street  crossing,  she 
Tas  riding  her  wheel  on  the  west  side  of  the 
fltreet,  and  just  west  of  the  trolley  tracks 
<ui  North  Main  street,  and  that  the  automo- 
bile coming  from  West  Washington  street 
turned  northerly,  and  came  rapidly  np  the 
west  side  of  North  Main  street,  and  ran  into 
her  wheel,  and  threw  her  cff,  as  she  was 
abont  to  cross  the  trolley  trade  to  go  over 
to  East  Washington  street.  The  defendant 
claiiaed  that  when,  going  easterly  along  West 
Washington  street,  he  reached  the  Main 
street  crossing,  he  at  a  slow  rate  of  speed 
crossed  to  the  east  side  of  North  Main  street, 
and  when  his  automobile  had  stopped,  or 
nearly  BtoppeA,  the  plaintltC,  who  had  cross- 
ed, or  was  crossing,  to  the  east  side  of  North 
Main  street,  ran  into  the  automobile.  In 
his  appeal  to  this  conrt  the  defendant  com- 
plains: <1)  That  the  damages  awarded  are 
excessire;  (2)  that  the  trial  court  erred  In 
denying  defendant* a  motion  to  set  aside  the 
Terdlct  as  against  the  erldence;  and  (8)  that 
It  erred  in  refusing  certain  regnesto  to 
charge,  and  In  giving  certain  Instructions  to 
the  Jury.  The  dalm  that  the  damages 
awarded  are  excessive  Is  not  pursued  by  the 
defendant  Regarding  tbe  second  point,  it 
would  be  unprofitable  to  repeat  here  the  evi- 
dence which  we  deem  sufflcient  to  support 
the  verdict  rendered.  It  is  enough  to  say  of 
this  claim,  that  an  examination  of  the  evi- 
dence satlsfles  us  that  the  trial  Judge  correct- 
ly stated,  in  his  memorandum  of  decision, 
that  "upon  tbe  conflicting  evidence  presented 
the  Jury  mli^t  have  found  in  favor  of  either 
party."  Those  of  the  alleged  errors  In  re- 
fusing to  charge  as  requested  which  require 
notice  are  sufficiently  considered  In  discussing 
the  exceptions  to  the  diarge  itself. 

First,  regarding  the  charge,  wror  Is  predi- 
cated upon  tbe  statement  of  the  court  to  the 
jury  that  the  defendant  was  "liable  for  the 
manag^ent  of  bis  car  by  Caldwell  upon  the 
undisputed  relations  which  existed  between 
them."  This  stetement  was  clearly  war- 
ranted. Although  it  appeared  that  Caldwell 
was  In  the  employ  and  pay  of  anotber  per- 
son than  the  defendant.  It  was  midisputed 
that  at  the  time  of  tiie  accident  he  was.  and 
for  some  weeks  before  had  been,  Intrusted  by 
the  defendant  with  the  running  and  manage- 
mmt  of  his  car,  as  chauffeurs  ordinarily  are 
by  owners  of  automobiles.  He  seems  to  have 
differed  from  the  ordinary  chauffeur  only  In 
his  inexperience.  The  defendant  testifled 
that  GalAweU  wu  taking  care  of  hli  (tbe  de- 


fendant's) car  and  running  it,  and  fliat  he 
(the  defendant  was  teaching  him  bow  to 
run  It  Caldwell's  testimony  was  to  the  same 
dfect  The  defendant  further  tesUfled  on 
crosfr«xainlnatlott  that  he  did  not  dahn  that 
be  was  not  respcmstble  for  what  occurred  be- 
cause he  was  not  running  the  car.  The  prop- 
er way  to  have  raised  the  question  of  wheth- 
er under  the  rule  of  pleading  (section  144, 
p.  244,  Practice  Book  1908),  the  plalnUff 
should  have  alleged  that  the  automobile  was 
drlv^  by  tbe  defendant  by  his  agmt  Cald- 
well would  have  been  to  object  to  proof  that 
tt  was  so  driven. 

Among  the  other  statemente  made  in  the 
charge  to  whldi  the  defendant  takes  exce^ 
tlon  in  his  reasons  of  appeal  are  the  f<A- 
lowing: 

(2)  "The  stetute  law  o[  the  state  bt  tatix 
at  the  time  of  this  accident  made  tt  the  duty 
of  thB  defendant,  when  he  met  the  plaintiff, 
to  Slacken  his  speed,  if  necessary,  and  to  sea- 
sonably turn  to  the  rl^t  so  as  to  ^ve  her 
one-half  of  the  traveled  path.  If  practicable, 
and  a  fair  and  equal  opportunity  to  pass." 

(3)  "  ♦  •  •  If  you  find  that  he  (the  de- 
fendant) was  on  the  left-band  side  of  the 
street  when  the  colllsltm  occurred,  he  failed 
to  perform  a  duty  which  be  owed,  by  pod- 
tlve  statute,  to  tbe  plaintiff,  and  you  should 
And  him  negligent  in  that  one  of  the  re-^ 
spects  all^^  In  the  complaint,  unless  yoa 
find  that  he  was  coming  into  a  side  street 
from  an  Intersecting  street,  and  had  not  bad 
time  to  get  over  to  the  rlgbt-band  side  of  the 
street   •  • 

(4)  "WTien  a  collision  occurs,  the  fact  that 
a  person  Is  on  the  wrong  side  of  the  road 
Is  prima  facie  evidence  of  negligence." 

(6)  "But  if  you  flnd  that  he  (the  defend- 
ant) was  driving  at  a  high  rate  of  speed  at 
that  time,  then  yon  must  flnd  that  sndi  act 
in  itself  was  unlawfult  and  was  therefore 
a  negligent  act" 

(6)  "No  matter  how  great  tlie  rate  ef 
speed  allowed  by  law,  the  operator  r^nalns 
bound  to  anticipate  that  he  may  meet  p&- 
sons  or  vehicles  on  a  public  street,  and 
he  must  keep  his  madilne  under  such  con- 
trol as  will  enable  him  to  avoid  a  eoUlston." 

The  statute  law  thas  referred  to  In  the 
charge,  and  in  force  at  the  time  of  the 
accident  provides  that  when  a  person  driving 
or  operating  a  vehicle  in  a  highway  (and  the 
word  "vehicle"  by  the  language  of  the  stat- 
ute is  made  to  Include  both  automobiles  and 
bicycles)  "shall  meet  another  pa*son  *  «  * 
thns  driving  or  operating  a  vehicle.  If  such 
persons  are  moving  in  opposite  directions, 
each  shall  slacken  h\B  pace  If  necessary 
and  seasonably  turn  to  the  right  so  as  t» 
give  half  of  the  traveled  road  if  practicable, 
and  a  fair  and  equal  opportunity  to  pass,  to 
tbe  other  •  •  •";  and  that  "any  such 
person  shall,  at  the  Intereectton  of  pnbUc 
highways,  keep  to  the  right  of  tbe  Inter- 
section of  the  centers  of  such  hl^waya  when 
turning  to  the  right,  and  puB  t»  tb«  ri^t 
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•ot  ahch  int&e^ction  Wuett  ^Bhrnlng  to  tbe 
left,"  «n4  that  every  persfti  who,  by  neg- 
lectloig  to  conform  to  sucii  rule,  "shall  cause 
any  Injury  to  the  pwilbn  or  property  of  an- 
other or  shall  n^Ilgraitly  collide  with  an- 
other •  •  •  shall  pay  to  the  party  In- 
jured treble  damages  and  costs."  and  that 
if  the  owner  of  such  vehicle  eball  Intrust  It 
to  his  "agent,  servant  or  employ^,"  to  be 
operated  by  him  upon  the  highway,  and  such 
agent,  servant  or  employe  "while  In  the 
execution  of  such  owner's  business,  within 
the  scope  of  hla  authority,"  shall  by  neglect- 
ing to  conform  to  such  rule,  cause  Injury  to 
another's  property  or  negligently  collide  with 
him,  such  owner  shall  pay  the  Injured  party 
his  actual  damages  and  costs.  The  act  also 
imposes  a  punishment  by  fine  for  the  viola- 
tion of  certain  of  Its  iffovlBlonB.  Fnb.  Acts 
1905,  p  412,  c.  216. 

Sections  10,  II,  and  14  of  chapter  230,  pp. 
426,  427,  Acts  IOCS,  further  provide  that  no 
person  shall  "operate  a  motor  vehicle  on 
the  public  highways  of  this  state  at  a  rate 
of  speed  greater  than  Is  reasonable  and 
proper,  having  regard  to  the  width,  traffic 
and  use  of  the  highway,  or  so  as  to  endanger 
prrfper^  or  the  life  or  limb  of  any  person, 
or  In  any  event,  within  the  limits  of  any 
city  or  borough,  at  a  greater  rate  of  speed 
than  one  mile  In  five  minutes,"  and  that 
npon  approaching  "a  crcwslng  of  intersecting 
highways  •  *  *  the  person  operating  a 
motor  vehicle  shall  have  the  same  under  con- 
trol, and  shall  reduce  Its  speed,  •  •  •  •» 
and  Impose  a  penalty  by  fine  and  Imprison- 
ment for  the  violation  of  said  provisions. 

The  provisions  of  the  two  chapters  cited 
are  intended  to  regulate  the  conduct  of  per- 
sons moving  ta  the  traveled  portion  of  a 
public  highway  in  passing  each  other,  when 
going  In  opposite  directions,  when  going  in 
the  same  direction,  and  when  approaching 
tbe  crossings  of  Intersecting  highways.  The 
ground  of  the  present  action  is  the  all^;ed 
failure  of  the  defendant  to  seasonably  turn 
to  tbe  right,  when  he  and  the  plaintiff  ap- 
proached each  other,  moving  In  opposite  di- 
rections on  North  Main  street,  and  the  driv- 
ing of  his  car  by  the  defendant  at  a  higb 
rate  of  speed  at  the  time  of  the  collision. 
The  complaint  contains  no  reference  to  any 
intersection  of  streets  or  to  any  misconduct  of 
tbe  defendant  upon  approaching  a  crossing. 

The  second  quoted  paragraph  of  the  charge 
correctly  stated  the  duty  of  the  defendant 
as  fixed  by  the  statute.  It  Is  not  open  to  the 
crltldsm  that  It  placed  the  entire  burden 
of  avoiding  the  collision  upon  the  defendant 
The  court  had  already  defined  the  duties  of 
the  plaintiff,  practically  as  requested  by  the 
defendant,  and  had  Instructed  tbe  jury  that 
■he  could  not  recover  if  the  accident  was 
caused  by  her  failure  to  perform  them. 

The  d^endant  comidains  of  the  language 
of  said  paragraphs  8  and  4  of  the  diarg^ 
upon  the  grounds  that  Jt  erroneoualy  holds 


that  one  may  not  lawfully  travel  npon  the- 
left-hand  side  of  the  road,  and  further  that 
the  Jury  were  not  properly  informed  what 
was  meant  by  the  wrong  side  of  the  road.. 
The  trial  judge  had  previously  charged  the- 
jury,  just  as  the  defendant  bad  requested, 
that  the  law  did  not  require  a  persoa  to- 
travel  on  his  right-hand  aide  of  tbe  road,  but 
did  require  him  to  turn  to  bis  right  upon 
meeting  a.  person  or  team.  The  remarks  of 
the  court  In  these  paragraphs  concerning 
the  "left-hand  side  of  the  street,"  and  on  the 
"wrong  side  of  the  road,"  were  expressly 
confined  to  the  position  of  the  def«idant  at 
tbe  time  of  the  collision.  If  the  collision  oc- 
curred at  the  place  and  in  the  manner  claim- 
ed by  the  defendant,  the  jury  could  not,  un- 
der the  Instructions  given,  have  found  that 
he  was  on  the  wrong  side  of  the  road,  ir 
It  occurred  at  the  point  where  the  plaintiff* 
and  some  of  her  witnesses  testified  It  did* 
the  defendant  was  on  his  left-hand  side — that: 
la,  the  west  side — of  the  middle  line  of  North. 
Main  street,  and  therefore  did  not  give  to- 
the  plaintiff  that  part  of  the  traveled  road 
which  tbe  statute  required  him  to-  give  her, 
if  practicable.  That  it  was  practicable  to- 
glve  her  "half  of  the  traveled  road  and  a 
fair  and  equal  opportunity  to  pass"  is  un- 
questioned. The  court  told  tb6  jury  that 
It  was  "agreed  that  tbe  street  was  wide 
enough  for  both  parties  to  have  passed,  and* 
that  there  was  no  olratructlon  that  made  it 
Impracticable  for  tbe  defendant  to'  give  the- 
plaintiff  one-half  the  traveled  path:"  If  the- 
defendant  turned  from  West  Washington 
street  sharply  to  the  1^  hand;  or  west  stde- 
of  North  Main  street,  as  the  jury  evidently 
found  be  did,  he  failed  to  perform  a  duty 
which  the  law  dearly  Imposed  upon  him,  and 
he  was  therefore  guUty  of  negligence^  ir 
such  violation  of  duty  was  one  of  the  causes  of 
the  plaintifTs  Injury,  as  under  the  charge  of 
the  trial  judge  we  think  tbe  jury  must  bare- 
found  It  was,  that  negligence-  was  clearly 
actionable  negligence. 

Afl  we  understand  the  defend&nfs  objec- 
tions to  paragraphs  5  and  6  of  the  charge,, 
they  are  that  the  trfat  judge  failed  to  in- 
form the  jury  what  was  meant  by  a  high 
rate  of  speed,  and  also  erroneously  Instruct- 
ed the  jury  that  driving  the'  automobile  at 
a  hl^  rate  of  speed  was  in  itself  n^ligence. 
In  other  parts  of  the  charge  the  trial  Judge- 
sufficiently  defined  a  high  rate  of  speed  by 
saying,  in  effect,  that  It  was  an  unreason- 
able one,  considering  the  time-  and*  place,  and 
one  which  prevented  the  defendant  from  con- 
trolling his  machine  bo  as  to'  avoid  the  col- 
lision, even  though  It  was  less  than  the  max- 
imum statutory  rate  within  the  limits  of  a 
city.  These  Instructlonff  were  correct  In, 
fixing  the  maximum  xato-  within  a  city  at 
12  miles  an  hour,  the  statute  does  not  par- 
port  to  establish'  ai  sate  of  speed  which  will 
he  lawful  under  all  circumstances.  To  op- 
erate an  antomoblla  within,  tha-  Umlta  of  ai 
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«Ity  at  a  greater  rate  of  apMd  fhaw  1  mile 

In  five  mlnntes  was  made  a  criminal  offense 
under  the  law  of  190S.  To  operate  one  upon 
a  hlgbway,  either  within  or  without  the 
limits  of  8  city,  even  at  a  less  speed  than 
that,  was  a  violation  of  the  express  terms 
of  the  act  of  1905,  and  was  in  Itself  such 
negligence  as  would  render  one  liable  civilly 
for  Injuries  caused  by  high  rate  of  speed, 
provided  that  rate  was  greater  than  was 
"reasonable  and  proper,  having  regard  to  the 
width,  tniISc  and  use  of  the  highway"  or  was 
auch  "aa  to  endanger  property  or  the  life  or 
limb  of  any  iwTBon."  The  charge  of  the  trial 
Judge  that  a  rapid  rate  of  speed  by  the  de- 
fendant was  In  itself  negligence  must  be  con- 
sidered in  connection  with  the  facts  to  which 
It  was  intended  to  apply,  and  which  the  Jury 
eTidently  found  proven,  namely,  that  the  de- 
fendant had  not,  at  the  time  of  the  collision, 
passed  over,  as  he  claimed  he  had,  to  the 
Tight  hand  or  east  side  of  North  Main  street, 
and  that  he  was  not  on  the  left  or  west  side, 
only  because  in  coming  from  an  intersecting 
street  he  had  not  had  sufficient  time  to  pass 
over  to  the  right  or  east  side  of  North  Hain 
street  As  applicable  to  the  evidence  before 
the  trial  court  the  instruction  given  was 
clearly  correct  To  persona  riding  along  or 
crossing  out  public  roads,  and  especially 
our  dty  streets,  the  rapidly  moving  automo- 
bile Ifl  a  constant  source  of  danger.  Their 
great  weight  end  speed,  power  and  result- 
ing momentum  render  the  conaequences  of  a 
collision  with  them  much  more  serious  than 
with  ordinary  carriages,  even  moving  at  a 
higher  rate  of  ^teed.  and  It  li  much  more 
■dUBcDlc  CO  avoid,  and  much  more  confusing 
to  attempt  to  avoid,  the  rapidly  moving  au- 
tomoblle  than  the  street  railway  car,  which 
baa  a  fixed  and  known  direction  and  course 


upon  ite  tracks.  While  owners  of  automo- 
biles have  the  right  to  drive  them  upon  pub- 
lic streets,  yet  the  proper  protection  of  the 
equal  ri^ts  of  all  to  use  the  highways 
necessarily  requires  the  adoption  of  different 
relations  for  the  different  methods  of  sncti 
use ;  and  what  may  be  a  safe  rate  of  speed 
at  which  to  ride  a  bicycle  or  drive  a  horse 
may  be  an  unreasonably  rapid  rate  at  which 
to  drive  an  automobile  in  the  same  place. 
For  the  reasons  stated,  and  others  vrhlch 
might  be  given,  the  driving  of  an  automobile 
at  a  high  rate  of  speed  through  dty  streets, 
at  times  when  and  places  where  other  vebl' 
cles  are  constantly  passing,  and  men,  women, 
and  children  are  liable  to  be  crossing  or 
around  comers  at  the  intersection  of  atreeta, 
or  In  passing  by  street  cars  from  which  pas- 
sengers have  Just  alighted  or  may  be  about 
to  all^t,  or  In  other  almllar  placM  and  sit- 
uaUons  where  people  are  llahle  to  fall  to  ob- 
serve an  approaching  automobile,  la  in  It- 
self actionable  negligence.  One  operating  aa 
automobile  under  such  circumstances  U 
bound  to  take  notice  of  the  peculiar  danger 
of  collisions  In  such  placee.  He  cannot  se- 
care  Immunity  ttom  liability  by  raerdy 
sounding  his  automobile  horn.  He  must 
run  his  cor  only  at  audi  speed  as  will  enable 
him  to  timely  stop  It  to  avoid  coIiisIonB.  If 
be  ftUh)  to  do  80,  he  la  responsible  for  tbe 
damage  he  thereby  causes.  Buscher  t.  N.  Y. 
Transp.  Ox,  106  A^p.  Div.  49S,  M  N.  T.  Supp. 
798;  Thles  v.  lliomaB  (Sup.)  T7  N.  T.  Supp. 
276;  Kathmeyer  v.  Mehl  (N.  J.  Sup.)  eo  AtL 
40;  Mclntyre  v.  Orner,  166  Ind.  57.  76  X, 
E.  750,  4  U  B.  A.  (N.  S.)  1130,  117  Am.  St 
Rep.  359. 

There  l8  no  error.  The  other  Judges  con- 
curred. 
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WOODBRIDGID  IGB  00.  t.  SSHOM  IGB 
ORBAlf  OORPOKAnON. 
(Sapreme  Orart  of  Bmn  of  Oonueedcnt 
Jan.  6, 190a) 

1.  Sales  (}  963*)— HoDxnoATZON— Asssnr  ov 

PABTm~-<QUBTIOIC  rOB  JUBT. 

If  plainufF  agreed  to  Mil  defendant  ice  for 
•  Bti^ed  period  at  a  certain  price,  plaintUt 
■loae  ooidd  not  modify  tbe  contract,  without 
defendants  UHnt  tiiereto,  by  notifying  defend- 
ant that  a  different  price  would  be  charged, 
and  the  latter'a  acceptance  of  the  ice  and  pay- 
ment of  the  increajBed  price  did  not,  as  a  mat- 
ter of  law,  operate  to  modify  tiie  contract. 

[Bd.  Note.— For  other  ctaes.  see  Sales,  Dea 
Die.  I  868.*] 

2.  Sales  (|  S6d*)— MoDznoATxoir— BvioBnci. 

Where  plaintiff,  after  agreeing  to  eell  de- 
fendant ice  for  a  year  at  a  certain  price,  noti- 
fied him  that  an  increased  price  woald  be  there- 
after charged,  deftadanft  acceptance  of  the  Ice 
and  payment  of  the  Increased  price  was  strong 
evidence  of  a  modification  of  the  original  con- 
tract. 

IBO.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  I  858.*] 

8.  PucADino  40O*)— DBnoES— Waitxb  or 

OBncnoH. 

In  an  acflon  for  tlie  price  at  Ice  sold,  where 
the  answer  alleged  a  ccmtract  to  eell  ice  for 
a  year  at  a  certain  price,  but  failed  to  allege 
that  defendant  agreed  to  take  the  ice  for  that 
period,  tbe  defect  shonid  have  been  broosht  to 
the  court's  attention  by  demurrer  or  objection 
to  evidence  of  the  cootract,  and  not  by  a  re- 
onested  diarge  taking  from  the  jnry  all  evi- 
oenoe  of  tiie  contract. 

[Bd.  Note^For  other  cases,  see  Pleading, 
Dee.  Dig.  S  409;*] 

4.  PLXADiHa  {{  11*)— UATma  or  Btiokhci. 

Where  in  an  action  for  the  price  of  ice 
sold,  defendant  claimed  that  the  price  agreed 
opon  was  less  than  that  charged,  a  general  al- 
legation In  the  answer  that  plaintiff  agreed  to 
•ell  defendant  ice  for  a  year  at  a  certain  price 
was  sufficient,  without  alle^ng  that  defendant 
promised  to  take  ice  for  a  year  and  pay  for  it ; 
that  bdng  a  matter  of  proof. 

[Bd.  Note. — For  other  cases,  see  Pleading, 
Gent.  Dig.  {  81;  Dea  Dig.  {  11.*] 

5.  APFKAI.  and  EBBOB  ({  884*)— BXTIEW— Bb- 
TOFPEL  TO  ALUGB  EBBOB. 

Where  an  instruction  requested  by  appel- 
lant, assumed  that  a  contract  set  op  in  appel- 
lee's answer  was  valid,  appellant's  contention 
on  appeal  that  the  coatract  was  invalid  will 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brrm,  Dec.  Dig.  S  884.*] 

6.  Saus  (22*)— Opteb  to  Sbll— Acckftancb. 

Where,  In  an  action  for  the  price  of  ice, 
defendant  claimed  that  the  ice  was  sold  at  a 
price  less  than  that  charged  by  plaintiff,  it  was 
error  for  the  court  to  refuse  plaintiff's  request 
for  an  instruction  that  If  plaintiff  offered  to 
•ell  for  a  stated  price  for  a  year,  and  defend- 
ant did  not  agree  to  buy  for  any  stated  period, 
Uiere  was  no  contract 

[Bd.  Note^For  otiier  casee.  see  Sales,  Cent 
Dig.  H  41,  42:  Dec  Dig.  i  2^*] 

7.  SAxn  (I  864*)— AcmoN  tob  Pbiob— Goun- 
Rscum— iNBTBuonoita. 

Where  dtfendant,  in  an  action  for  the 
price  of  Ic^  daimed  damages  tor  no  more  than 
the  Aflerence  between  the  value  of  the  Ice 
ddlvered  and  that  which  should  have  been  de- 
livered, an  instruction  that  defendant  could 
show  any  defects  In  the  ice  in  mitigation  of 


plalntilTB  demand,  and,  where  more  money  has 
been  paid  than  the  ice  was  worth,  defendant 
may  recover  for  overpayment,  was  erroneous* 
as  It  permitted  defendant  to  recoup  not  only 
for  the  defective  quality  of  the  ice,  but  to  r»> 
cover  for  overpaymuits  not  alleged  in  the  an- 
swer. 

[Bd.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  I  1066;  Dec  Dig.  864.*] 

&  Apfkai,  aud  Bbbob  (}  1064*)— Habklbsb 

Ebbob— Pbejitdiciai.  Bbtect. 

That  an  instruction,  allowing  defendant  to 
recover  a  greater  amount  than  claimed  in  his 
answer,  was  prejudicial,  was  shown  1^  tbe  fact 
that  the  verdict  was  excessive. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  |  1064.*] 

9.  Btidkncb  (I  271*)— Ssai^SEBvnro  Diou- 

BATI0N8. 

In  an  action  for  the  price  of  ice,  where  de- 
fendant claimed  that  the  ice  fumlBbed  was  of 
inferior  quality,  testimony  that  defendant's 
agent  had  told  witness  that  plaintiff  was  rob- 
bing him,  and  lie  would  not  pay  his  bill,  was 
Inadmissible  as  a  self-serving  declaration  made 
in  plainUflTs  absence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  1087;  Doc  Dig.  I  271.*] 

10.  BVIDKNCB  <|  271*)— SKLT-SSBVUta  DlOLA- 
BATIOITS. 

In  an  aetloa  for  tbe  price  of  Ice,  where 
defendant  claimed  that  the  ice  furnished  was 
of  poor  quality,  testimony  that  defmdant  had 
called  the  attention  of  various  persons,  some 
of  whom  were  not  witnesses,  to  uie  poor  qual- 
ity of  the  Ice,  and  tliat  he  bad  called  n«iriy 
everybody's  attention  to  It,  was  Inadmissible  to 
prove  the  quality  of  the  ice. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1068-1060;  Dec  Dig.  |  271.<^] 

11.  Sales  (|  858*)— Hodztxoatioh  or  Coh- 
tbaot—Btidbnob. 

In  an  action  for  the  price  ice,  where 
defendant  claimed  tliat  the  parties  had  con- 
tracted for  a  lower  price  than  that  charged,  tes- 
timony of  defendant's  agent  that  he  stated  to 
plaintiff's  agent  on  being  notified  of  tbe  in- 
creased price,  that  defendant  was  a  jtoor  man, 
and  tbe  Increase  would  ruin  liim,  and  that 
plaintiff  had  a  combination,  etc.,  was  not  ad- 
missible to  show  that  defendant  nald  the  In- 
creased price  under  protest  and  wTtiioat  wav- 
ing the  contract. 

[Bid.  Note.— For  other  cases,  see  Sales,  De& 
Dig.  I  85&*] 

12.  Appeal  and  Ebbob  <§  1000*)— Habulbss 
Ebbob— Aduission  op  Evidencx. 

Irrelevant  testimony  in  reference  to  tiie 
poverty  of  the  prevailing  par^  Is  ground  for 
reversal,  rince  ft  tends  to  prejudice  the  juzy 
and  improperly  arouse  Its  sympatic. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Dec  Dig.  i  1000.*]  -■'i™ 

Appeal  from  Snperior  Oonrt,  New  Haven 
Cotinty;  Joel  H.  Reed,  Judsa 

Action  by  the  Woodbrldge  Ice  Company 
against  the  Senum  Ice  Cream  CorporatlOD. 
From  a  judgment  fi>r  defendant  on  Its  coun- 
terclaim, plaintiff  appeals.  Benraed,  and 
new  trial  ordered. 

B.  P.  Arvlne,  Alb^  D.  Pecmey,  David  E. 
Fitzgerald,  and  Walter  J.  Walsh,  for  ap- 
pellant Blchard  H.  Tyner,  for  appdle& 

THAYER,  J.  This  is  an  action  upon  the 
common  counts  with  a  bill  of  particulars 
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Bbowing  464  tons  and  1,900  ponnda  of  Ice 
sold  and  delivered  tiw  plalntUf  to  the  de- 
fendant  dnrlnc  tlie  months  of  Aufnst,  Sep- 
tember, and  October,  1906;  the  deUrerles 
dnrlng  August  being  charged  at  |B  'imt  ton, 
and  those  for  September  and  October  at  |6 
per  tcm,  and  the  total  charge  being  92,526.70. 
'Vba  answer,  after  alleging  that  the  plain- 
tiff Is  an  Ice  dealer  and  the  defendant  a 
wholesale  and  retail  dealer  In  Ice  cream 
In  M'ew  Haven,  and  titiat  the  actlm  Is  brou^t 
to  recover  a  balance  of  $2,626170  claimed  to 
be  due  contains,  the  following  all^tlonB: 
"(4)  On  or  about  Februair  1,  1906,  the  de- 
fendant, who  for  some  time  prior  thereto 
has  been  a  customer  of  the  plaintiff,  and 
the  plaintiff  entered  Into  an  oral  agreement, 
whereby  the  plaintiff  was  to  fnmtoh  Ice  to 
the  defendant  to  be  used  by  it  In  said  Ice 
cream  business  during  the  year  1906.  (5) 
The  plaintiff  did  furnish  lee  to  the  defend- 
ant under  said  agreement  from  February  1, 
1906,  to  October  26,  1906,  and  the  total 
amount  of  ice  fomlBhed  during  said  period 
was  1,351.88  ttms.  (0)  It  was  agreed  be- 
twem  the  defendant  and  ttie  plaintiff  that 
all  ice  famished  should  be  ^vered  at  the 
detendant's  factory  at  92  per  ton  net,  and 
that  all  of  said  ice  should  be  clean  and  solid, 
made  up  of  large  blocks,  and  first  clus  in 
every  particular  and  in  every  way  satis* 
factory  to  the  defendant  (7)  The  ice  moi- 
tioned  in  the  blU  of  particulars  was  part 
of  the  Ice  furnished  the  defendant  under  said 
agreemmt"  The  answer  then  alleges  that 
the  ice  furnished  was  full  of  dirt  and  refuse 
and  was  not  satisfactory  to  the  defendant; 
that  it  could  not  be  bandied  and  used  by 
him  ezc^t  at  a  much  larger  expense  than 
if  it  had  been  ordinary  marketable  ice,  that 
It  was  not  worth  more  than  $1  per  ton,  and 
that,  if  it  had  been  clean,  solid,  and  satis- 
factory Ice,  it  would  have  been  w(»rth  $2,700. 
It  then  alleges  that  the  defendant  paid  tbe 
plaintiff  after  Febmary  1,  1906,  on  account 
of  said  Ice,  various  sums  amounting  In  all 
to  $8386.25,  that  this  was  "all  and  more 
than  all  said  Ice  was  reasonably  worth,"  and 
tliat  thare  was  no  other  agreement,  express 
or  implied,  under  which  the  Ice  mentioned 
In  the  bill  of  particulars  was  fncnlahed,  ex- 
cept the  one  set  up  in  the  answer.  The  an- 
swer contains  the  following  by  way  of  coun- 
tprclalm;  paragraphs  11  to  19,  Inclnslve. 
having  been  stricken  from  the  answer  be- 
fore the  counterclaim  was  filed;  "(1)  All  the 
foregoing  paragraphs  of  this  answer,  except 
paragraphs  11  to  19,  IncluBlve,  are  hereby 
made  part  of  this  counterclaim.  (2)  Said  Ice 
was  worth  at  least  $4,503.55  lees  than  the 
plaintiff  claims  on  account  of  its  deficient 
character.  The  defendant  claims  to  recoup 
said  sum  of  $4,503.55  for  such  deficiency,  to 
the  extent  of  tbe  balance  claimed  by  the 
plalutifT,  and  asks  judgment  against  tbe 
platutifF  for  the  excess."  Tbe  reply  admits 
that  $2,526.70  Is  claimed  to  be  due.  that 
tbe  occupations  of  the  parties  are  as  stated. 


and  denies  aU  the  othcs  allegations  .ot  the 
answer  and  counterclaim. 

Upon  tbe  trial  It  was  proven,  and  not  de- 
nied either  iMUrty,  that  from  JTanuary  to 
search.  1906,  the  plaintiff  had  been  selling  Ice 
to  the  defendant  at  $2  per  ttm,  that  <m  Mazcb 
30th,  tbe  plaintiff  notified  the  defendant  1^ 
letter  that  nntil  further  notice  tbe  price  of  ice 
delivered  to  it  would  be  at  $4  per  ton,  Uiat  on 
August  7th  by  another  letter  It  was  noU- 
fled  that  untn  furtlier  notice  the  price  would 
be  $S,  ftnd  that  on  Augnst  Slst  by  anothw 
similar  letter  notice  was  given  It  that  after 
September  1st  the  price  would  be  $6.  It 
was  also  undisputed  that  monthly  bills  were 
rendered  for  Ice  eoid  eadi  month  at  tbe 
different  prices,  tliat  these  had  all  been  paid 
to  Augnst  1,  1006,  and  that  these  payments 
amounted  to  the  sum  of  $3,386.%  as  stated 
In  the  defendant's  answer.  The  defendant 
claimed  tliat  tSiese  paymente  were  made  un- 
der protest;  the  plaintiff  that  tbey  were 
made  freely  and  voluntarily.  The  chief  con- 
tested question  betwea  the  parties,  apart 
from  the  aualltj  of  the  ic^  was  whetiier 
there  was  a  contract  between  the  portleB 
such  as  was  set  up  In  the  answ«.  ^Hie  de- 
fendant claimed  to  have  established  such  a 
contract ;  the  plaintiff  claimed  that  the  evl- 
deacB  tailed  to  establish  it^  and  that  if  such 
a  contract  was  made,  It  was  abrogated  later. 

Tbe  court  charged  the  jury  that  the  send- 
ing of  the  letters  giving  notice  of  an  increase 
of  price,  and  the  acceptance  of  Ice  thereafter 
by  the  defendant  and  payment  of  the  price 
demanded,  would  not  of  themselves  amount 
to  a  waiver  or  abrogation  of  the  contract 
claimed  by  the  defendant,  if  made;  but  that 
mob  fhcto  would  be  evidence  for  the  ]ury  to 
conrider  In  detamlnlng  whether  there  was 
such  a  waiver  or  abrogation  of  the  contract 
The  platotlff  claims  that  there  was  wror  In 
this  part  of  the  charge.  If  there  was  a  con- 
tract between  the  parties  made  In  Febmary 
as  claimed  by  the  defendant,  the  plaintiff 
alone  could  not  abrogate  It  It  required 
the  same  meeting  of  minds  to  abrogate  It 
which  was  required  to  create  It  The  plain- 
tiff could  not,  by  writing  a  letter  to  the  de- 
fendant stating  that  Ice  thereafter  delivered 
would  be  charged  at  a  different  price,  annul 
the  contract  or  change  Its  terms.  The  de- 
fendant in  accepting  the  ice  after  such  no- 
tice, and  In  paying  the  increased  price,  may 
have  done  so.  as  he  claimed  was  the  fact 
under  protest,  and  claiming  his  righta  under 
the  contract  and  that  an  adjustment  in  ac- 
cordance with  it  should  afterwards  be  mad& 
The  two  parties  might  rescind  or  change  the 
terms  of  tbe  contract,  and,  as  the  Jury  were 
told,  the  acceptance  of  tbe  Ice  after  the  no- 
tices and  the  payment  of  a  double  price  for 
It  was  evidence,  and  very  strong  evidence, 
of  tbe  abrogation  or  waiver  of  the  contract 
If  It  ever  had  existence;  but  these  circum- 
stances did  not  as  matter  of  law  amount 
to  an  abrogation  or  waiver  of  It  and  It  was 
therefore  properly  left  for  the  jury  to  draw 


Digitized  by  Google 


ConiL)      WOODBBIDGE  lOE  00.  t.  BSMON  IOE  OREAH  OOaPORATION. 


679 


their  Inferences  firom  tiie  facts  and  say 
wbetbw  sncb  was  their  ^ect  The  same 
considerations  support  the  action  of  the 
court  in  refusing  to  charge,  as  requested  by 
the  plaintiff,  that  ttie  sending  of  the  letters 
and  the  receipt  of  the  Ice  and  paymoit  for 
it  at  the  advanced  price  thereafter  the 
defendant  constltated  an  abrogation  or  walv- 
a  of  the  contract 

Tbe  plalntitC  requested  the  court  to  charge 
that:  "There  la  no  allegation  In  the  plead- 
ings that  the  'defendant  agreed  to  buy  gooda 
of  the  plaintiff  for  a  year,  or  any  specified 
time.  Under  the  pleadings  there  was  noth- 
ing to  prevent  the  plaintiff  from  charging  the 
price  In  April,  or  any  subsequent  time."  This 
was  In  effect  asking  the  court  to  take  from 
the  Jury's  consideration  all  of  the  evidence 
which  had  been  offered  to  support  the  de- 
fendanfa  claim  that  there  was  a  contract 
under  wUeb  the  Ice  was  to  be  famished  for 
a  year  at  $2  per  ton,  for  the  reason  that  the 
answer  did  not  atl^e  such  a  contract  If 
the  answer  Is  thus  defective,  advantage  could 
have  been  better  taken  of  such  defect  by  de- 
murring to  the  answer  or  by  objecting  to 
all  evldraice  of  the  CMitract;  but  the  court 
charged,  and  correctly,  that  there  was  a  suffl- 
clent  auction  of  a  contract  between  the 
parties  and  refused  to  diarge  as  requested.. 
A  general  all^atlon,  sufficient  to  give  the 
plaintiff  notice  of  the  nature  of  tbe  contract 
which  would  be  attempted  to  be  proved,  was 
all  that  was  required.  The  fourth  and  sixth 
paragraphs  state  that  an  agreement  was  en- 
tered Into  between  the  parties  and  the  nature 
of  the  claimed  agreement.  It  was  not  neces- 
sary to  allege  that  the  defendant  promised  to 
take  the  Ice  In  a  certain  quantity  for  a  year 
and  to  pay  for  the  same.  These  matters 
were  to  be  proven  under  the  allegation  that 
there  was  such  a  contract  Under  the  allega- 
tions the  defendant  might  prove  a  valid  con- 
tract mutually  entered  into  by  the  parties 
of  the  nature  whicdi  lie  dalmed  to  have 
proven. 

The  plaintiff  claimed  that  the  defendant's 
evidence  failed  to  establish  such  a  contract 
because,  although  the  }ury  should  find  that 
the  plaintiff  agreed  to  sell  to  the  defendant 
what  tee  It  should  need  In  its  business  during 
tbe  year  at  $2  per  ton,  yet  the  evidence  fail- 
ed to  show  any  agreement  on  the  part  of  the 
defendant  to  purchase  Its  Ice  for  that  year  of 
the  plaintiff.  Relative  to  this  conteotloQ,  the 
plaintiff  asked  the  court  to  charge  the  Jury 
as  follows:  "Where  one  party  agrees  to  sell 
goods  to  another  at  a  stated  price  for  a  year 
or  other  stated  time,  and  there  Is  no  agree- 
ment on  the  part  of  the  other  party  to  pur- 
chase for  the  year,  or  the  stated  time,  the 
result  Is  not  a  contract  but  a  mere  offer 
on  the  part  of  the  vendor  which  may  be  re- 
voked at  any  time."  The  court  read  this  re- 
quest to  the  Jnry  and  responded  to  It  by  say- 
ing: "Now  I  say  to  yon,  in  response  to  that 
that  such  might  be  a  mere  offer  on  the  part 
<tf  tlw  TCOdOT*  or  it  might  not;  but  in  my 


Judgment  where  tbere  Is  any  agreement  by 
one  party  to  s^l  loe  for  tbe  year,  and  the 
consideration  by  the  other  party  la  to  pay 
$2  a  ton  f w  that  lee,  it  would  be  a  good  con- 
tract That  is,  It  would  not  be  necessary- 
It  would  not  be  abeolutely  essential— that  the 
other  parfy  should  agree  to  take  ice  few  the 
whole  year  at  that  price.  But  If  the  offer  la 
made  on  the  part  ot  the  plaintiff  to  furnish 
the  defendant  Ice  for  (me  year,  or  tbe  sea- 
son, and  In  consideration  the  defendant  agrees 
to  pay  therefor  f2  a  ton  for  that  Ice,  I  think 
that  is  a  sufficient  omslderatlon  and  a  valid 
contract"  As  the  request  to  charge  assumes, 
without  admitting,  that  a  contract  whereby 
the  plaintiff  agreed  to  sell  the  defendant  and 
the  latter  agreed  to  buy  of  tbe  plaintiff,  all 
the  Ice  whl(^  the  defendant  should  want,  or 
need  In  Its  Ice  cream  business,  for  a  stated 
time  at  a  stated  price,  would  be  valid  and 
binding  upon  both  parties,  It  Is  unnecessary 
to  ocmslder  the  question,  argued  at  some 
length  in  the  plalntifTs  brief,  whether  such 
a  contract  would  be  Invalid  because  the  de- 
fendant would  not  be  bound  thereby  to  take 
any  Ice  at  all.  However  the  case  may  be 
when  the  contract  Is  merely  to  sell  what  one 
may  want  or  desire  during  a  given  time, 
there  are  strong  authorities  that  a  contract 
to  sell  what  one  shall  need  In  his  business 
during  a  stated  time  is  good.  Hlckey  v. 
O'Brien,  123  Mich.  611,  82  N.  W.  241,  49  L. 
R.  A.  594,  81  Am.  St  Rep.  22T. 

The  pn^sltlon  presented  by  the  request 
Is  that  If  there  was  no  acceptance  according 
to  the  terms  of  the  offer,  there  was  no  con- 
tract. The  defendant  as  the  court  finds, 
claimed  to  have  proved  the  contract  by  the 
testimony  of  one  Semen.  The  substance  of 
this  was  that,  in  conversation  with  two 
agents  of  the  plaintiff,  they  said  to  him  that 
the  plaintiff  was  going  to  furnish  the  de- 
fendant Ice  for  tbe  year  at  the  old  price,  and 
Semon,  who  was  an  officer  and  agent  of  the 
defendant  said  "Then  It  Is  distinctly  under- 
stood that  I  get  all  the  Ice  I  want  at  |2  a 
ton,"  and  Wldeman,  one  of  the  plalntllTs 
agents,  said,  "Yes."  The  plaintiff  claimed 
that  the  language  testified  to  by  Semon  did 
not  In  law  amount  to  a  contract  but  was  a 
mere  offer,  without  acceptance,  and  subject 
to  revocation  at  any  time.  The  question  pre- 
sented by  the  request  was  Important  there- 
fore, and  the  plaintiff  was  entitled  to  have 
the  Jury  adequately  Instructed  as  to  the  law 
bearing  upon  It  The  Jury  had  been  Instruct- 
ed In  an  earlier  part  of  tbe  charge,  already 
alluded  to,  that  If  there  was  such  a  contract 
as  claimed  by  the  defendant,  the  plaintiff 
was  bound  by  It  and  could  not  during  tbe 
year  of  Its  continuance  change  the  price 
charged  for  Ice.  By  the  part  of  the  charge 
now  under  consideration  they  were  told,  in 
substance,  that  It  was  not  necessary  to  the 
validity  of  the  contract  that  the  other  party 
to  it  should  have  been  bound  Itself  for  the 
same  period.  Where  terms  for  changing  the 
legal  relations  betwem  two  parties  are  offw- 
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ed  one  party  to  another,  those  terms  must 
be  explicitly,  fully,  and  unconditionally  ac- 
cepted  to  effect  such  change  of  relations  and 
constltnte  a  binding  contract  The  plaintiff 
was  therefwe  ^titled  to  have  Its  request,  or 
B<unethliiC' eoolTalent  thereto,  flven  to  the 
Jury,  and  the  Charge  u  glw  cannot  be  sus- 
tained. 

The  defmdant  by  Its  counterclaim  asks  on- 
ly to  be  allowed  the  difference  between  the 
value  of  the  Ice  delivered  and  ice  such  as 
should  have  been  delivered  under  the  con- 
tract claimed.  The  court  Instructed  the  jury 
that  "It  was  proper  for  the  defendant,  If 
yon  find  that  It  has  proved  the  allegations  of 
Its  answer  and  counterclaim,  to  show  defects 
In  Bald  Ice,  and,  if  you  find  also  that  there 
was  no  abrogation  of  the  c<Mitract  on  Its 
part  made  afterwards,  It  Is  competent  tor  It 
to  show  defects  In  said  ice  In  mitlgatlfm  of 
the  demand,  and,  ai  has  been  claimed  In  this 
cone,  where  more  mcmey  has  been  paid  than 
the  loe  is  worth  In  an  action  brought  to  re- 
cover a  claimed  balance,  the  defendant  may 
■et  up  ft  countOTclalm  and  recover  for  over- 
paymoit"  Under  this  charge  the  Jury  must 
have  understood  that  Qpon  the  counterclaim 
the  defendant  could  not  only  recoup  fbr  the 
defective  quality  of  the  loe,  In  mitlgetlon  of 
plalntUTe  damages,  but  could  also  recover 
a  Judgment  against  the  plaintiff  for  the 
amount  of  any  overpi^ent  proved.  The 
Jury  were  thus  permitted  1^  ttie  Instruction 
to  find  a  verdict  against  fbe  plaintiff  for  dam- 
ages not  claimed  In  the  i^eadings.  That  this 
Instroctton  was  harmful  to  the  idaintlfl  is 
a^arent  from  the  fact  that  the  verdict 
agalnst.it  is  Just  equal  to  the  amount  of  the 
overpayment  dalmed  the  defendant  with 
Interest  The  plaintiff  complains  Justly  there- 
fore of  this  part  of  tba  ^laige. 

Tbe  aiveal  presents  numerous  enepUons 
to  the  rulings  npcn  evidence.  The  evidence 
of  Josepb  St^chuBs  that  the  dflCendanrs 
agmt,  John  Sonon,  told  him  on  one  occasion, 
whm  he  called  the  witness*  atl»ntloD  to  the 
ice,  that  the  plaintiffs  were  robbing  him,  and 
that  when  tber  j^esaited  their  bill  some  day 
he  would  not  pay  It,  was  a  self-serving  dec- 
laration, made  In  the  absHice  of  the  plain- 
tiff ot  its  agents,  and  was  not  proper  evi- 
dence. The  plalntlfl  asked  that  it  be  atritft- 
en  out,  and  the  motion  should  have  been 
granted.  The  testimony  of  said  Bemon  that 
he  had  on  different  occaciiBis  called  the  at- 
tentloi  of  various  jtersons  (naming  than), 
some  of  whran  were  not  calleis  as  witnesses, 
to  the  ccmdltlon  cS  the  ice,  and  that  he  "call- 
ed the  attrition  of  everybody  he  met  In  New 
Haven  to  it,"  and  that  "he  didn't  do  anything 
else  apparoitly,"  should  have  been  excluded. 
Tbe  quality  of  the  loe  could  not  be  proved 
by  such  declarations. 

The  testimony  of  the  same  witness  as  to 
what  was  said  by  hhn  to  tlie  plabitlfl's  agents 
shortly  after  he  received  the  letter  of  March 


Slst,  notifying  him  of  the  Increase  of  price, 
should  have  been  rejected.  It  consisted  of 
declarations  of  the  witness  that  he  was  a 
poor  man,  that  the  Increase  of  price  would 
mln  him,  that  th^  had  a  comblnatl(m,  and 
had  him  In  their  power,  and  others  of  like 
nature,  and  tended  to  prejudice  the  Jury 
against  the  plaintiff  and  obtain  sympathy  for 
the  defendant,  while  they  tended  to  i»ove  no 
fact  In  Issue  between  the  parties.  They  were 
admitted  as  a  part  of  the  conversation  had 
at  the  time;  but,  so  far  as  appears,  the  en- 
tire conversation  had  no  pertinency  to  the 
case,  although  offered  to  show  that  the  de- 
fendant paid  the  Increased  price  under  pro- 
test and  without  waiving  the  contract;  but 
the  conduct  and  dedarations  were  quite  as 
consistent  with  the  fact  that  there  was  no 
contract  to  rescind,  as  that  there  waa  one 
which  he  was  Inalstlng  upon  being  carried 
out 

The  r^alnlng  rulings  seou  to  have  been 
correct  snd  not  harmful  to  the  plalntUT,  and 
require  no  consideration  here. 

There  is  error,  and  a  new  trial  Is  ordoed. 
The  other  Judges  concor. 


BBABDSLBY  r.  IBTINO. 
(Snpxeme  Court  of  Errors  ot  Connectient  Jan. 
6»  19m 

1.  Tbial  (I  202*)  -~  Insnnonons  —  Dnr  or 

COUBT. 

A  trial  court  should  call  the  attention  of 
the  Jutv  to  whatever  Is  necessary  and  proper  to 
guide  toon  to  a  xii^t  decision  in  tb»  parttcular 
case. 

[Ed.  Note.— For  other  cases^  see  TAaL  Ctat. 
Dig.  {  474 ;  Dee.  Dig.  |  202*] 

2.  Trill  (|  207*)  —  iNsrauonoNS  —  Subject- 
Mattbb— MATTBsa  AmoiTifG  Caixitdab. 

Where  it  Is  important  whether  the  day  of 
the  month  on  which  a  cMitrBct  was  executed 
waa  Snoday,  the  court  shoald  lostmct  the  jnrr 
whether  or  not  the  date  In  question  waa  Son- 
day,  and  not  leave  It  to  th«n  to  detennlne  that 
fact  from  the  evidence. 

tEd.  Note.— For  other  eases,  see  Trial,  Dec 
t.  I  207*} 

8.  BvinsifOB  a  !•)  —  "Judicial  Notice**  — 

Natubb  and  Scopi. 

"Jadlcial  notice"  takes  the  place  of  proof, 
and  is  of  equal  force,  and  as  a  means  ot  estab- 
llBhing  fftets  it  is  superior  to  evideuoe,  as  it 
stands  tor  proof,  and  fulfills  the  object  whidi 
evidence  Is  dedpied  to  folflll,  and  makes  evi- 
dence unnecessary. 

[Ed.  Note.~For  other  eases,  ass  IMdenc^ 
Cent.  Dig.  S  1 ;  Dec.  Dig.  |  1.* 

For  otiier  definitions^  see  Words  and  Fhiaaes, 
vol.  4,  p.  S85&] 

4.  BVIDSHCB  (I  17*)-^nDI01AX,  NOTXCB— TlHE. 

Oonrta  wtll  take  Judicial  notice  of  what 
days  of  the  week  days  of  the  monfli  occur  on. 
and  the  hoars  of  sunset  and  sunrise. 

[Ed.  Note. — For  other  cases,  see  Brldence, 
Cent  Dig.  I  21;  Dec  Dig.  {  17.*] 

6.  BVIDBROB  (S  51*)— JtmiOUL  NonOB— MODB 
OW  ABOKBKAlirtNO  FACTS. 

An  almanac  maj  be  read  at  a  trial  to  re- 
fresh the  memory  of  Qie  court  and  Jury  as  to 


•For  other  okni      mum  tvpis  and  tecUon  NVHBBB  la  Doc  ft  Am.  Dlge.  1M7  to  tet%  *  Reporter  Zntaxas 
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the  dajr  d  the  we^  on  whldi  a  day  ot  tbe 
month  occniB. 

[Ed.  Note.— For  other  CHei,  see  Evidence, 
Cent  Dir.  I  72;  Dmu  DIs.  f  Bl.*] 

Appeal  from  Court  of  Oommon  Pleas,  New 
Haven  County;  'VniUam  L.  Bennett,  Jndge. 

Action  br  Stanley  A.  Beardelay  against 
Walter  H.  Irving.  Jodgmoit  fOT  plalntllt; 
and  defendant  appeals.  Beversed. 

Robwt  a  Stoddard,  for  atveaant  S.  P. 
Arvlne  and  Albwt  D.  Pomey,  for  appellee. 

ROBABACK.  J.  This  ia  an  action  brought 
to  recover  damages  npon  an  alleged  warranty 
as  to  the  soundness  a  horse.  The  plain- 
tiff obtained  a  verdict,  and  tbe  defoidant 
In  his  appeal  to  this  court  has  made  several 
assignments  of  error  relating  to  tbe  charge 
of  tbe  court  and  its  mlings  upon  evidence. 

By  Us  second  assignment  in  error,  the  de- 
fendant daims  to  liave  been  i^xileved  be- 
cause tbe  court  Charged  as  ft^lows:  "Now 
It  is  necessary  that  tbeea  dumld  be  a  valid 
contract,  and  as  you  know,  and  as  I  diarge 
yon,  a  contract  made  npon  Sunday  is  not,  in 
this  state,  a  valid  contract;  and  I  speak  of 
this  in  passing.  Now,  if  the  8d  of  June  was 
Sunday,  any  agreements  made  upon  Uiat  day 
would  not  be  binding  upon  Qie  defendant, 
bat,  I  think,  gutlemoi,  oC  conrse,  It  is  for 
you  to  say,  but  I  tUnk  yon  will  ronember 
that  no  tme  in  this  case  has  testlfled  that 
that  first  agreement  was  on  Sunday,  and  It 
ia  only  that  you  can  arrive  at  the  fact  that 
It  was  Sunday  by  subtracting  Uiree  trcm  the 
tenth  that  Mr.  Irving  testlfled  was  Sunday. 
Tlie  Beardsleys  placed  Sunday  on  tbe  9th, 
as  I  ranember^^thougbt  Sunday  was  the  9th. 
Mr.  Irving  thinks  it  Is  tbe  lOtb.  Of  course, 
If  it  is  tlM  10th,  and  these  n^fottations  for 
tbe  contract  were  upon  the  third,  the  third 
would  be  Sunday.  But  you  have  flrst  to  de- 
tNmlne  whether  Sunday  came  upon  the  9th 
or  lOtli,  and  you  have  to  find  from  the  evi- 
dence — the  main  thing  is  to  find  from  the 
«Tldence — whether  tbe  first  negotiations  be- 
tween Mr.  Beardsley,  Sr.,  and  the  defend- 
ant, was  npon  a  week  day  or  upon  a  Sunday, 
and,  as  I  say,  I  do  not  remember  any  direct 
evidence  from  either  of  them  that  It  was 
Sunday,  and  I  think  there  was  evidence  as  to 
Its  being  a  week  day,  bat  that,  of  course,  you 
must  bear  in  mind  and  consider."  In  sub- 
stance, the  Jury  were  told  that,  if  they  found 
that  there  was  such  a  contract.  It  was  for 
them  to  say  what  day  of  the  month  It  was 
mad^  and  then  determine  from  the  evidence 
whether  such  day  was  Sunday.  This  was  er- 
ror. Tbe  charge  delivered  by  the  trial  court 
should  call  the  attention  of  12  men  unfamiliar 
with  legal  distinctions  to  whatever  la  necessa- 
ry and  pn^to:  to  guide  them  to  a  right  deci- 
sion in  a  particular  case.  Sturdevant's  Appeal 
from  Probate,  71  Conn.  392,  398.  42  Atl.  70. 
Tbe  coincidence  of  tbe  day  of  the  month  with 


the  day  of  the  week  was  a  controlling  fact 
In  passing  upon  the  valldt^  of  the  contract 
upon  which  the  plalntUTs  cause  of  action 
was  predicated.  The  defendant  was  entitled 
to  have  the  jury  plainly  and  clearly  instruct- 
ed whether  or  not  June  8,  1906,  came  upon 
Sunday.  That  this  was  not  done  Is  clearly 
apparent  from  the  extract  from  the  charge 
already  noticed.  The  vital  fact  was  not 
brought  clearly  to  the  attention  of  the  Jury, 
and  it  la  obvious  that  they  could  not  have 
correctly  Inferred  what  the  court  meant 

Tbe  evidence  did  not  furnish  any  definite 
Information  upon  the  point  Involved,  yet  this 
did  not  relieve  tbe  court  from  the  perform- 
ance of  its  duty  to  furnish  the  jury  with 
proper  Instructions.  The  nature  of  the  sub- 
ject, the  issue  involved,  and  the  ai^arent 
necessities  of  the  case,  required  tbe  court  to 
notice  Judicially  which  of  these  days  was 
Sunday.  "Judicial  notice"  takes  the  place  of 
proof,  and  Is  of  equal  force.  As  a  means  of 
establishing  facts,  it  is  therefore  superior  to 
evidence.  In  Its  appn^rlate  field  it  dis- 
places evidence,  since,  as  It  stands  for  proof, 
It  fulfills  the  object  which  the  evldwce  Is  de- 
signed to  fulfill,  and  makes  evidence  unneces- 
sary. Thayer's  Cases  on  Evidence,  20. 
Courts  take  cognizance  of  the  days  of  tbe 
week  with  the  days  of  the  month,  of  the 
hours  of  sunset  and  sunrise,  and  an  almanac 
may  be  read  on  the  trial  to  refresh  the 
memory  of  the  court  and  Jury.  State  v. 
Morris,  47  Conn.  179.  I^ese  instructions 
may  tiave  misled  the  Jury  and  Induced  It 
to  render  Its  verdict  for  the  plaintiff  upon  an 
erroneous  theory  ttiat  June  8,  1906,  was  not 
Sunday.  In  all  other  respects  except  as  no- 
ticed, the  charge  is  substantially  correct  and 
adapted  to  the  Issues  upon  trial.  No  such 
error  occurs  in  the  rulings  upon  evidence  as 
would  entitle  tbe  defendant  to  a  new  trial. 

An  application  to  rectify  tbe  appeal,  also 
an  assignment  of  error,  because  the  court 
failed  to  mark  tbe  defendant's  prop(»ed  find- 
ing "proven"  or  **not  proven,"  have  been 
presoited.  As  tbe  points  ot  law  which  flie 
defendant  desired  to  raise  were  sufficiently 
presented  in  the  Judge's  etiarge,  these  ques- 
tlons  do  not  require  further  discoBsion. 

There  is  error,  and  a  new  trial  granted. 
The  other  Judges  concurred. 


DOWNET  V.  MORIARITT  at  sL 

(Supreme  Court  of  Errors  ot  Coanectlcnt.  Dec. 
18,  1008J 

1.  EXBCUTOBS  AND  AOUIinSTSATOBS  (S  S07*)— 

DisTBiBUTiON— Effect. 

Where  a  person  aa  hie  mother's  heir  had 
an  interest  In  five  parcels  of  land  left  by  the 
mother's  intestate  father  who  left  three  heirs, 
and  two  of  the  parcels  were  set  off  to  the 
mother's  hein  and  the  rest  to  the  other  heirs 
of  her  father,  the  distribution  confirmed  Ills  in- 
terest in  the  two  parcels  set  off  to  his  mother's 
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beira  and  dMtroTed  hto  Inteieit  In  Uw  othei 

three. 

[Ed.  Note.— For  other  cases,  see  Ezeenton  and 
AdminiatratoiB,  Dec  Dig.  |  307.*] 

2.  MOBTQAOU  d  486*)— FOBSCLOSUU— TUDO- 
1£INT. 

A  mortgijor  was  one  of  five  heirs  of  his 
mother  who  was  one  of  three  hein  of  an  intes- 
tate leaving  five  parcels  of  land.  After  his 
mother's  death,  he  mortgaged  all  the  interest  he 
then  bad  or  ought  to  have  or  thereafter  might 
have  in  the  five  parcels.  Two  of  the  parcels 
were  set  off  to  his  mother's  heirs  and  the  others 
to  intestate's  other  heirs.  Held,  tliat  It  was  not 
error,  as  against  mortgagor's  heirs  and  admin- 
istratrix, to  grant  foreclosure  on  all  five  parcels, 
since  as  to  the  three  parcels  distributed  to 
the  other  heirs  of  intestate,  if  the  mortgagor 
bad  any  interest  in  them,  be  conreyed  the  legal 
title  thereto,  and,  on  failare  to  fulfill  the  con- 
dition, the  equity  of  redemption  was  properly 
foreclosed  as  against  bis  beire  and  estate,  and, 
if  he  had  no  interest,  the  fweclosnre  could  not 
barm  his  heirs  or  estate. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Dec  Dig.  I  486.*] 

B.  LnnTATion  or  Acnons  (fi  167*)— Bab  of 
Dbb'f— EmccT  ON  Secubitt. 

While  the  fact  that  no  interest  had  been 
paid  on  a  mortgage  note  for  about  15  years 
might  defeat  an  action  on  the  note  by  limita- 
tions, it  would  not  bar  foxeeloaure  of  the  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i  652 ;  Dec.  Dig.  |  167.*] 

4^  Flkading  (I  182*)— Failubb  to  Replt- 
ADUiBsioir  or  Aixeoations  in  Answbb. 
Wbere  no  reply  Is  filed,  the  allegations  of 

the  answer  are  admitted. 
[Ed.  Note.— For  other  cases,  see  Pleading, 

Cent.  Dig.  S  888;  Dec.  Dig.  {  182.*] 

5.  EXECUTOBS  AND  ADUINISTBATOBS  ({  ISO*)— 

Possbssioh- Naturb— Pbesuhftiokb. 

As  pos8e88i(Hi  of  land  Is  presumed  prima 
fade  to  follow  the  title,  where  an  intestate  bad 
a  vested,  though  defeasible,  interest,  his  ad- 
ministratrix will  be  presumed  to  be  in  posses- 
sion for  the  benefit  of  creditors  and  heirs  under 
Gen.  St  1902,  S  362,  relating  to  the  custody 
of  estates  of  decedents. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  S  130.*] 

6.  Appeal  ajnd  Ebbob  ({  169*)— Asbignubnts 
ov  Ebbob  —  Questions  Not  Raised  bt 

PXAADINOS  KOB  SETTLED  BT  JUDOMENT. 

An  assignment  of  error  Involving  a  ques- 
tion not  raised  by  the  pleadings  nor  settled  by 
the  judgmeot  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1018;  Dec.  Dig.  |  169.*] 

7.  MOBTGAGES  (8  486*)  —  FoBBCLOBUBE  —  AC- 
TIONS—SCOPB  or  Adjudications— iNTEBESra 
OF  Pkebonb  Not  Pabtikb. 

la  an  action  to  foreclose  a  mortgage  on 
the  mortgagor's  defeasible  interest  in  land  as 
his  mother's  heir,  where  pending  the  action  his 
motlier's  administratrix  conveyed  part  of  the 
land,  whether  plaintiff  could  have  a  Uen  either 
on  the  parcels  sold  or  tbeir  proceeds  could  not 
be  adjudicated;  neither  the  purchaser  nor  tiie 
administratrix  being  parties. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dea  Dig.  I  48a*] 

Appeal  from  Superior  Court,  New  Haven 
Oonoty;  Ullttm  A.  Shnmway*  Jndga 

Foreclosnre  Christopher  F.  Downey 
against  Nellie  D.  M<Mlarlty  and  others.  Jodig- 


ment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Flnlon  B.  Phelan  and  John  O'Neill,  for  ap- 
pellants. Bdward  F.  Oole,  for  a]^le& 

BALDWIN,  C.  J.  Bridget  Donahue,  wife 
of  Mtcbael  Donahue,  died  intestate  January 
6,  1892.  She  was  one  of  three  heirs  of  Pat- 
rick Coyle,  who  had  died  Intestate  in  1890, 
owning  five  parcels  of,  land  in  Waterbury. 
On  February  5,  1802,  Thomas  Donahue,  one 
of  her  five  cbfldrm  and  heirs,  mortgaged  all 
the  right,  title,  and  Interest  which  be  then 
bad  or  ought  to  have  or  thereafter  might  have 
In  or  to  these  lands  to  the  plaintiff  to  secure 
his  note  of  that  date  for  $2,000,  payable  on 
demand  with  Interest  It  is  not  found  that 
the  deed  contained  any  covenants  of  title  or 
warranty.  During  the  following  month  two 
of  these  parcels  were  distributed  to  the  es- 
tate of  Bridget  Donahue,^  and  the  others  to 
another  of  the  heirs  of  Coyle.  Michael  Dona- 
hue thereupon  took  possession  of  the  two 
parcels  set  to  his  wife's  estate,  as  tenant 
by  the  curtesy,  and  held  It  until  his  death 
on  February  5,  1906,  a  few  days  after  which 
administration  was  first  taken  out  on  her  es- 
tate. In  July,  1892,  Thomas  Donahue  died, 
intestate,  and  one  of  the  defendants  was  ap- 
pointed administratrix  of  his  estate.  Pend- 
ing the  present  action,  which  was  brought  In 
January.  1907,  the  administratrix  of  tbe  es- 
tate of. Bridget  Donahue  sold  tbe  two  par- 
cels set  to  this  estate  to  one  Elbln,  who  there- 
upon went  Into  and  now  holds  possession. 
The  only  defendants  are  the  six  children  and 
sole  heirs  of  Thomas  Dooahne  and  the  admin- 
istratrix of  his  estate. 

When  Thomas  Donahue  gave  the  mortgage, 
he  bad  an  Interest  as  an  heir  of  Bridget 
Donahue,  who  wm  an  heir  of  Fatrldk  Coyle. 
In  each  of  tbe  five  parcels  which  It  purported 
to  convey*  The  distribution  of  two  of  them 
to  her  estate  related  back  to  the  date  of  her 
decease.  Ward  t.  Ives,  75  Conn.  S8S,  601, 
54  Atl,  7S0.  It  confirmed  his  Interest  as  an  * 
heir  In  two  of  the  parcels  mortgaged,  subject 
to  any  disposition  of  them  which  ml^t  be 
legally  made  In  the  settlement  of  her  estate, 
should  administration  thereon  be  subsetiuent- 
ly  granted.  It  also  destroyed  bis  Interest  la 
the  three  othm.  When  this  action  was'  com- 
menced, administration  on  Bridget  Dtmahue's 
estate  bad  been  taken  ont,  but  nothing  bad 
been  done  in  the  settlement  either  of  her  or 
ot  Thomas  Donahue's  estate  to  extinguish  or 
change  the  nature  of  the  Interest  In  any  land 


1  The  record  as  certified  to  this  court  con- 
tained, in  the  finding  of  facts,  the  statement 
that  this  distribution  was  made  to  Bridget  Don- 
ahue. Tbe  attention  of  counsd  on  both  sides 
being  called  to  this,  during  tbe  argument,  they 
filed  in  this  court  a  stipulaticm  that  it  was  an 
inadvertent  mistake  of  the  trial  judge,  and 
that  the  finding  should  be  treated  as  If  it  read 
as  stated  above  in  the  opinion. 
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covered  the  mortgage,  to  whldi  his  heirs 
succeeded  upon  his  death.  The  Judgment  file 
contains  a  statement  that  at  Its  date  93,940 
was  doe  from  the  defendants  on  the  mortgage 
debt,  and  that  Is  the  sum  which  tbey  are  re- 
quired to  pay  In  order  to  redeem.  It  is  ap- 
parent from  this  that  no  Interest  was  ever 
paid  on  the  mortgage  note.  A  little  less  than 
15  years  elapsed  between  Its  date  and  the  In- 
stltntlon  of  this  action.  Notwithstanding  the 
fact  that  this  might  defeat  an  action  on  the 
note  by  virtue  of  the  statute  of  llmltatloi^  it 
could  not  aTall  to  bar  a  foreclosure.  Belknap 
T.  Gleaeon,  U  Conn.  160,  27  Am.  Dec.  721.  It 
foUowa  that;  as  against  the  defendants,  there 
was  no  error  In  granting  snch  relief  to  the 
plaintiff.  HlB  m(Mrtgage  after  the  distribution 
of  the  estate  of  Bridget  Donahue  was  a  con- 
veyance of  a  pn^letary  Interest  in  two  of 
the  parcds  described  In  It,  and  It  purported 
to  ooDTey  sncb  an  Interest  In  all  five.  As  to 
the  two  a  foreclomie  prt^wrly  followed  a 
defoidt  As  to  t3ie  three  others,  a  dilemma 
may  be  stated.  If  the  mortgagor  had  any  In- 
terest In  them,  be  conveyed  the  legal  title  to 
11;  and,  on  failure  to  fulfill  the  condition,  it 
was  proper  that  any  equl^  to  redem  It  on 
ttie  ^irt  of  bis  heirs  or  estate  should  be  fore- 
closed. If,  on  the  other  hand,  he  had  no  In- 
terest in  them  to  convey,  the  foreclosure 
granted  cannot  harm  his  heirs  or  ^tate. 

It  Is  Insisted  that  the  costs  of  the  action 
were  thrown  upon  the  defendants  by  the 
Judgment  appealed  from.  This  is  not  so,  un- 
less they  elect  to  redeem,  and  would  then  be 
a  reasonable  condition  of  permitting  the  re- 
d«nptIon.  The  finding  that  $3,940  Is  due 
from  the  defendants  seems  unwarranted  by 
the  facts  stated  as  leading  to  that  conclusion. 
There  has  been,  however,  no  claim  by  the 
appellants  of  error  on  that  account 

The  jndgmmt  file  finds  all  the  allegations 
In  the  complaint  true.  One  of  these  Is  that 
the  defendants  are  in  possession  of  the  mort- 
gaged premises.  No  finding  was  made  with 
respect  to  certain  matters  of  confession  and 
avoidance  set  up  In  the  answer.  These  were 
the  grant  of  administration  in  1906  on  Bridg- 
et Donahue's  estate,  and  the  sale  by  her  ad- 
ministratrix pending  the  action.  No  reply 
having  been  filed,  the  tmth  of  these  aver- 
ments was  admitted.  The  Judgment  Is  both 
for  a  foredoeure,  and  that,  if  there  be  no  re- 
demption by  the  day  set,  the  defendants  de- 
liver possenton  of  the  mwtgaged  premlsra  to 
the  plaintiff.  It  It  assigned  for  error  that 
the  facts  specially  found  do  not  Justify  the 
conclu^on  that  the  defendants  or  any  of 
them  were  In  i>oaseeslon. 

As  respects  the  two  parcels  set  to  Bridget 
Donahue,  Thomas  Donahue  had  a  rested, 
tboogh  ddMslbl^  interest  at  the  time  of  his 
decease,  which  upim  that  event  passed  to  the 
defendants.  Poeseeelon  Is  presumed  prima 
fade  to  follow  the  title.  Noyes  v.  Stlllman. 


24  Conn.  16,  21.  There  Is  nothing  to  rebut 
this  presumption,  which  imder  the  ctrcum- 
Btancee  of  this  cause  would  be  that  the  ad- 
ministratrix of  his  estate  was  in  possession 
as  a  co-tenant  for  the  benefit  of  creditors  and 
heirs.  Oen.  St  1902,  |  362.  The  answer  does 
not  state  that  Elbin  ever  had  possession. 

It  Is  assigned  for  error  that  under  the  Judg- 
ment the  plaintiff  will  have  a  lien  eltiier  on 
the  parcels  sold  to  Elbln  or  on  the  proceeds 
of  the  sale.  No  issue  as  to  that  Is  raised  by 
the  pleadings,  or  settled  by  the  Judgment 
Nor  could  It  have  been  a  proper  subject  of 
adjudication  In  an  action  to  whtdi  neither 
Elbln  nor  his  'grantor  was  a  party. 

There  is  no  error.  The  other  Judges  con- 
curred. 


BISHOP  et  aL  V.  BISHOP  et  al. 

(Snpreme  Court  of  Errora  of  Gonnecticnt  Jan. 
7.  1900.) 

1.  Wills  (8  573*)  —  Consteuction— Capital 
and  income. 

A  will  giving  beneficiaries  the  "life  ase" 
of  shares  in  a  trust  fund,  and  directing  the 
tniatees  to  pa^  to  one  l>eneficiary  "the  net 
amount  of  the  increase,  income,  profits  end  in- 
terest" of  one  share,  and  to  another  "the  net 
Increase,  income,  profits  and  interest"  of  anoth- 
er share,  ehows  tliat  testatrix  intended  that 
the  lienefidaries  should  receive  income  only, 
where  other  beoeficiaries  apparently  intended 
to  share  on  equality  were  ^ven  "income,"  "in- 
come and  profits,"  and  "net  Inoome,  profits  and 
interest"  and  where  the  tmstees  weie  direct- 
ed to  collect  "income,  profits,  and  InteKSt"  and 
"increase,  income,  profits  and  Interest" 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  il  1246-1251 ;  Dec.  Dig.  §  573.*] 

2.  Wiixs  (J  a84*)— CoifBTBUCTioN— Life  Use. 

Where  there  is  a  beqaest  of  the  wb<de  or  of 
an  aliquot  part  of  the  residue  of  a  trust  estate 
to  a  legatee  for  life,  with  remainder  over,  and 
no  time  is  fixed  hy  the  will  for  the  commence- 
ment of  the  life  use,  the  legatee  is  entitled  to 
tbe  use  or  income  of  the  clear  residue  as  it 
may  at  last  be  ascertained,  to  be  computed  from 
testator's  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1623,  1627;  Dec  Dig.  |  684.*] 

3.  Wills  (ft  684*)— Comstbuction— Life  Use. 

That  the  executors  were  directed  to  divide 
the  estate  as  soon  after  testatrix's  death  as 
might  be  conveniently  and  lawfully  done,  or 
that  the  shares  thus  ascertained  were  given  to 
the  several  trustees,  or  that  it  was  either  the 
Income  thereof  or  sume  set  out  of  such  Income 
which  the  trastees  were  either  regnired  or  per- 
mitted to  pay  tbe  life  beneficiaries,  does  not 
show  that  any  time  other  than  testatrix's  death 
was  fixed  as  that  from  which  the  life  use  is  to 
be  computed. 

[Qd.  Note.— For  other  casM.  see  Wills,  Cent 
Dfg.  I  1625 ;  Dec.  Dig.  (  684.*] 

4.  Trusts  (8  273*)  —  Capital  and  Income  — 
DiBTBi  BunoNs— Nature. 

On  an  issue  as  to  the  right  of  life  bene- 
ficiaries under  a  trust  to  share  in  a  distribution 
of  accumulated  profits  of  a  joint-stock  company, 
the  company  must  be  treated  as  if  It  were  a 
true  corporation. 

[Bd.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  I  886;  Dec.  Dig.  I  273.*] 
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S.  Tbustb  (S  272*)  —  Oapital  ahd  Inoomk — 

Rights  of  BiifDioiAKiES. 

Oeoenllr  peraons  entitlod  to  the  ioccnn* 
of  trust  funds  InTeated  in  Btocks  aze  entitled  on* 
ly  to  dividends  in  the  natnze  ot  cuh  dividends, 
not  Indnding  those  deelmred  In  piocen  of  Uq- 
nidation  or  redaction  of  ca^tal. 

[Bd.  Note.— For  other  cases,  see  Tnurt%  Cant. 
Dig.  f  385;  Dec.  Dig.  I  212.*} 

«.  Tbusts  (I  272*)  —  Capital  aitd  Iwooidb  — 

Stock— "Cash  Ditidehds." 

"Cash  dividends"  within  the  rule  enti- 
tling life  beneficiaries  ander  testamentary  trusts 
thereto  when  the  tnist  funds  are  invested  in 
stocks  include  all  distribations  of  the  suri^as 
assets  ot  a  oozporation,  whether  cash  or  prop- 
erty, made  to  shareholders  pro  rata  tbrouzh 
dividend  dedarations  in  such  manner  that  the 
assets  80  distributed  are  separated  from  the  bodr 
of  the  corporate  assets  to  become  the  sharehold- 
ers' prc^rty. 

[Bd.  Note.— For  other  cases,  see  Tmats,  Cent 
Dig.  I  886 ;  Dec  Dig.  i  272.»] 

7.  CompoEATions  (f  166*)  —  Dividekds  —  Na- 
Ttnuc. 

A  monay  dividend  by  a  oorptwatlMi  ereatea 
a  debt. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  I  662;  Dec  Dig.  I  165.*] 

a  OospoBATionB  Jd  151*)— Cash  DiTzmnos— 

Out  or  What  Dbclabkd. 

A  cash  dividend  hj  a  corporatloii  is  d«- 
clarable  out  of  surplus  assets  only*  not  properly 
reaching  the  capital. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |(  665^  656 ;  Dec  Dig.  |  161.*] 

9.  Joxht-Stook  CoHPAims  (t  9*)  —  Dirx- 

DiiTDB— Pown  o?  Manageks. 

Under  authority  of  a  loint-etock  company's 
managers  to  declare  dividends  oat  of  profits, 
they  have  no  greater  right  to  declare  dividends 
ont  of  all  the  company's  assets  than  directors 
of  a  true  corporation  would  have. 

[Ed.  Note^For  other  cases,  see  Joint-Stock 
Companies.  Cent  Dig.  I  9;  Dea  Dig.  I  9:*] 

la  Joint-Stook  CouFAnns  (I  9*)  —  DlTI- 
Dsnos— Bonds. 

Bonds  issued  by  a  joint-stock  company  in 
lien  of  a  dlstribntloD  of  assets  with  nnlizuted 
obligations  are  a  charge  upon  all  the  assets  of 
the  company,  and  the  holders,  if  necessary,  can 
exhaust  all  its  property  to  their  satisfaction, 
leaving  the  stock  valueless,  and  hence  the  com- 
pany's act  in  iBsainK  the  bonds  was  not  a  dec- 
laration of  a  cash  dividend  so  as  to  entitle  life 
benefidarlea  nnder  a  testamentary  trust  to  them 
as  such. 

[Ed.  Note.— For  other  cases,  see  Joint-Stock 
Companies,  Cent  Dig.  |  0 ;  Dec  Dig.  |  9.*] 

11.  Wills  (§  684*)— Tbust  Estates— Capital 
AND  Income. 

On  an  accounting  under  a  will  creating 
trusts,  under  which  certain  beneficiaries  are  en- 
titled to  die  income  of  stocks  for  life,  succes- 
sion taxes  are  properly  chargeable  to  the  prin- 
cipal account  and  real  estate  taxes  to  the  in- 
come account 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1621 ;  Dec  Dig.  ft  6^.*] 

12.  WiLM  (5  6S4*)— Trust  Bstatbs— Capital 
AND  Income— Pkietcipal. 

Stock  issued  by  a  corporation  nnder  a  dec- 
laration of  a  stock  dividend  is  principal,  and 
not  income,  within  a  testamentary  trust  giv- 
ing the  income  of  a  trust  fund  invested  in  stocks 
to  life  beneficiaries. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  1618 ;  Dec.  Dig.  ft  684.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5552-5557;  vol.  8,  p.  7763.] 


18.  Tbusts  Q  27S*>— Capital  ahd  Income— 

TBAITSm  OF  BONDfl. 

A  dlstrihntion  of  sto<^  bonds,  etc.  to  a 
trustee  to  be  lield  for  persons  entitled  to  the  in- 
come (tf  shares  of  the  trust  fund  for  life.  **les8" 
spedfled  bMds  **lidd  p«kdlng  decision  of  the 
courts  as  to  whether  principal  or  Income,**  trans- 
ferred the  bonds  on  condition  th^  be  not  ju- 
dicially declared  to  tie  income,  and,  that  condi- 
tion oUllur,  tlk«  tnuafer  was  eqaitably  com- 
plete carrying  with  it  the  eight  of  tlw  life  ten- 
ants to  enjoy  dw  Incoms  tiwreof  aocminc  rinos 
the  distribuuon. 

[Ed.  Note.— For  other  cases,  see  l^ti^  Gent 
Dig.  I  886;  Dec  Dig.  |  273.*] 

Case  Reserved  from  Superior  Court,  Fali^ 
field  County;  Joel  H.  Beed«  Judge. 

Action  by  Nathaniel  W.  Biabop  and  others 
against  William  D.  Bishop  and  others.  Rea* 
ervatlon  from  superior  court  Jndgmott  ad- 
vised. 

Julia  Ann  Bidiop  died  October  1006^ 
leaving  a  will,  five  children,  and  an  estate, 
which  induded  100  shares  of  the  Adams  Ex- 
press Company  and  426  shares  of  the  West- 
Inghouse  Air  Brake  Company.  Her  wfll  di- 
rected the  paymmt  of  her  just  debts  and 
funeral  expenses  by  the  executors,  and  thai 
provided  as  fidlows:  "Artlde  2.  As  soon 
after  my  decease  as  may  be  couTenlently  and 
lawfully  done,  I  direct  my  oecntors  to  di- 
vide my  entire  estate  Into  five  equal  pot- 
tlona."  One  of  tiieae  portimiB  sbe  then  gave 
to  the  executors  In  trust  to  expoid  out  of 
"the  net  income,  profits  and  Interest  there- 
of' such  sums  at  their  discretion  as  they 
sbould  deem  best  calculated  to  insure  the 
suitable  maintenance,  and  support  of  her 
son  Russell  T.  during  his  life,  and  for  the 
Bultabie  maintenance,  support  and  educa- 
tion of  his  son  Julian  T.  for  the  same  period, 
and  with  further  provlBltms  for  the  distribu- 
tion of  "net  income  and  profits"  and  the  final 
disposition  of  the  corpus  of  the  fund,  which 
are  without  Importance  in  the  ctmslderation 
of  the  questions  presented.  Two  of  tbe 
equal  portions  were  given  to  the  Knicker- 
bocker Trust  Company  of  New  York  in  trust, 
to  keep  each  as  a  separate  fund  and  pay 
over  in  semiannual  payments  '*the  net  amount 
of  the  Increase,  Income,  profits  and  Int^est" 
of  one  of  them  to  her  daus^ter.  Mary  F., 
during  her  life,  with  r^alnder  over  to  oth- 
ers at  her  decease,  and  "the  net  Increase.  In- 
come, profit  and  Interest"  of  the  other  In 
semiannual  payments  to  her  son  William  D. 
during  his  life,  with  remainder  ov^  to  oth- 
ers at  his  death.  The  remaining  two-fifths 
wece  given  absolutely  to  her  sons  Henry  A. 
and  Natbaniel  W.,  one  to  each.  Tbe  two 
sons  last  named  were  made  executors,  and 
they  are  now  acting  in  that'capacl^  and  aa 
trustees  of  the  one-fifth  of  which  RussdU  Is 
a  life  beneficiary.  The  Connecticut  Trust  & 
Safe  Deposit  Company  of  Hartford  has  suc- 
ceeded to  tbe  trust  which  the  KjilckertMKier 
Trust  Company  originally  exercised.   All  of 
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the  fire  children  now  nirTlyo,  u  dOM  tbe 

granddilld  Julian. 

Tbe  Adams  Bipreas  Oompany  la  a  jolnt- 
stodc  association  formed  and  existing  under 
the  laws  of  Mew  York,  and  baring  Its  prin- 
cipal place  of  bnalness  In  New  York  Oty. 
Its  shares  of  stock,  of  which  there  are  120,- 
000  outstanding,  have  no  face  or  par  value, 
but  are  quoted,  bought,  and  sold  In  the  open 
market  as  If  they  had  a  face  value  of  (100 
each.  Prior  to  June  14,  1907,  neither  the 
company  nor  Its  board  of  managers  had  ever 
made  any  designation  or  separation  of  any 
part  of  Its  assets  and  property  as  capital. 
Burplns.  or  reserved  fond,  but  all  had  been  { 
kept  and  administered  as  a  whola  June  14, 
1907,  the  board  of  managers  voted  "that  the 
capital  and  reserved  fnnd  of  the  association 
be  reduced  by  transferring  and  assigning 
bonds  and  stocks  belonging  to  the  associa- 
tion of  the  par  value  of  $21,000,000  to  a  trus- 
tee to  hold  for  the  pro  rata  use  and  benefit 
of  the  shareholders  of  the  association  and 
^eir  assigns,  and  by  issuing  and  distribut- 
ing among  shareholders  distribution  bonds 
to  represent  their  distributive  share  of  said 
reduction  and  tb^  reactive  interests  in 
the  stocks  and  bonds  so  transferred  and  as- 
signed.** It  was  further  voted  that  the  pres- 
ident searetary,  and  trustees,  "In  order  to 
canrr  out  said  reduction  and  distribution  of 
capital  and  reserved  fund."  execute  and  de- 
liver to  the  Standard  Trust  Company  of 
New  York  a  certain  deed  of  trust,  and  deliv- 
er the  stocks  and  bonds  thereby  transferred 
and  assigned  to  It,  and  that  the  president  or 
vice  president  and  secretary  execute  "the 
distribution  bonds  of  the  association"  to  the 
amount  of  (24.000,000  face  value  in  the  form 
prescribed  in  the  trust  deed,  and  Issue  and 
deliver  to  each  stodcholder  of  record  on  the 
closing  of  the  books  of  the  association  at 
8  p.  m.  Thursday,  June  27,  1^.  $200  face 
valae  of  said  distribution  bonds  for  each 
share  standing  In  bis  name.  The  directions 
of  this  vote  were  complied  with  by  the  exe- 
catloD  and  d^very  to  said  trost  company  of 
a  certain  deed  of  trust  the  delivery  to  it  of 
tbe  stoi^  boa6a,  and  evidence  of  lndd>ted- 
nesB  thereby  tranif  erred  to  It  and  the  Issne 
and  distribution  as  provided  of  the  amount 
of  bonds  therein  named.  These  bonds  were 
^romlaes  to  pay  to  the  bearer  or  bolder  tiie 
amoant  specified  therein  In  the  ordinary  form 
of  each  instruments,  excepting  that  they  con- 
tained the  provision  that  ttav  should  not 
create  a  personal  Uabllity  on  any  ahardiold- 
er.  officer,  manager,  or  trustee  of  the  com- 
pany as  a  partner  or  otherwise,  and  the  fur- 
ther provUon  that  th^  ahoold  be  payable 
Boldy  out  of  the  secnritles  and  property  as- 
signed and  transferred  to  the  trust  company 
under  the  deed  of  trost,  or.  If  th^  should 
prore  Instifflcient,  ont  of  ISie  assets  of  the 
Adams  Express  Company.  Reference  was 
therein  made  to  this  deed  for  the  statement 
ot  the  securities  and  property  assigned  and 
Cnmsferred  to  tbe  trustee  and  tbe  nature 


and  extent  of  the  security  and  rights  of  the 
holders  of  the  bonds. 

By  the  terms  of  the  deed  of  trost,  which 
recited  the  aothority  of  tbe  board  of  mana- 
gers, Its  votes  In  the  premises,  and  tbe  form 
of  the  bond  determined  upon  by  It,  the  ex- 
press company  assigns,  transfers,  and  con- 
v^  to  the  trust  company  as  trustee  certain 
stocks,  bonds,  and  evldoices  of  Indebtedness 
folly  described  and  set  out  It  Is  stated  that 
this  Is  done  and  the  Instrument  executed  In 
order  to  secure  iwyment  of  the  principal  and 
Interest  of  all  outstanding  bonds  to  be  Issued 
as  provided  and  the  performance  and  observ- 
ance of  all  the  covenants  and  conditions  con- 
tained in  the  deed,  and  to  declare  the  terms 
and  conditions  upon  which  tbe  bonds  are  Is- 
sued and  received.  The  trust  is  declared  to 
be  one  for  tbe  equal  and  proportionate  bene- 
fit and  security  of  all  holders  of  the  bonds 
and  their  coupons,  for  the  enforcement  of 
the  payment  thereof  according*  to  their  ten- 
or, and  to  secure  the  performance  and  ob- 
servance of  and  compliance  with  tbe  cove- 
nants and  conditions  of  the  instrument  with- 
out preference,  priority,  or  distinction  In  fa- 
vor of  any  bond  or  bonds  ovet  others,  iben 
follow  numerous  provisions  fixing  tbe  terms 
and  tenor  of  tbe  bonds  to  be  Issued,  tbe 
manner  of  their  issue  and  transfer,  and  tbe 
aggregate  amount  of  the  outstanding  Issue, 
defining  the  nature  and  terms  of  the  trust 
created,  and  the  rights  and  powers  of  the 
parties  in  Interest  and  regulating  the  man- 
agement  of  the  trust  Of  these  only  those 
which  might  be  conceived  to  have  signifi- 
cance In  relation  to  the  qoestlons  here  pre- 
sented need  be  noticed.  By  article  second 
of  tills  part  of  the  deed  the  express  company 
"covenants  and  agrees  that  It  will  doly  pay 
or  cause  to  be  paid  to  ev^  iK^der  of  any 
bond  israed  hereunder  and  secured  hereby 
the  principal  and  interest  accruing  thereon 
In  gold  coin  of  the  United  States  of  America 
of  or  equal  to  the  present  standard  ot  we^t 
and  fineness  at  the  dates  and  rate  and  In 
the  manner  mentioned  In  said  bonds  or  in 
the  coupons  thereto  ^pertaining  according 
to  the  true  intent  and  meanli«  thereof." 

ArUdes  fourth,  fifth,  sixth,  and  seventh 
onbody  the  following  provisions: 

'*Artide  Fourth.  The  tmstee  shall  receive 
and  collect  any  and  all  Intorest,  Income^  divl- 
dends,  and  iwofits  which  may  accrue  or  be 
declared  or  In  any  manner  become  due  and 
payable  <m  said  securities  and  proper^  con- 
veyed and  transferred  to  it  as  aforesaid,  and 
tSull  hcAA  and  apply  the  same  for  Oifi  pay- 
ment of  any  Interest  then  due  or  accrued,  or 
accruing  up  to  the  next  succeeding  date  upon 
which  tbe  semiannual  Interest  shall  be  pay- 
able on  the  bonds  secured  hereto,  and  any 
and  all  excess  of  sa(A  Interest,  income,  divi- 
dends and  proflte  so  collectad  after  provid- 
ing for  ttie  payment  of  said  Interest  on  all 
the  bonds  issued  and  outstanding  hereun- 
der, shall  be  paid  to  the  company  or  as  it 
may  direct;   but  If  said  Interest,  lnc(Hn^ 
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dirldendB  ssd  profits  be  Iniuffldent  to  pay 
anj  accrued  interest,  the  company  shall 
forthwith  on  demand  pay  the  deficiency  to 
the  tnutee  for  account  of  the  holders  of 
bonds  or  coupons.  The  trustee  shall  be  en- 
titled to  do  all  acts  and  take  all  ategB  and 
proceedings  whldi  In  Its  opinion  may  be  nec- 
essary or  pn^wr  for  the  purpose  of  obtaining 
the  payment  or  collection  of  said  Interest, 
Income,  divldoid  and  profits,  and  shall  have 
full  power  and  authority  to  gira  all  iiece»- 
sary  receipts  and  acquittances  ther^r ;  but 
In  case  the  trustee  shall  not  take  sndi  actlm 
as  Is  In  the  oplnlrai  of  tba  managers  or  trus- 
tees of  the  company  necessary  to  obtain  or 
enforce  the  payment  or  collectl<m  of  said 
interest,  fncom^  dividends  and  profits  with 
all  reasonable  q;wed.  the  company  sh^l  be 
entitled,  at  Its  own  cost  and  expense,  to  take 
such  action  In  the  name  of  the  trustee,  pro- 
Tided  it  shall  give  to  the  trustee  reasonable 
indonnlty  against  any  liability  tboet^  In- 
curred. 

"Article  Fifth.  The  legal  title  to  the  se- 
curities and  property  now  or  hereafter  as* 
signed  and  transferred  hereunder  shall  Test 
in  the  trustee  for  the  benefit  of  ttm  holders 
of  bonds  Issued  braeunder,  subject  to  the 
following  ccBuUdons:  Wh^  the  principal 
ot  said  bonds  becomes  due  and  payable,  the 
trustee  shall  sell  and  dispose  of  all  and 
singular  the  said  securities  and  property,  in 
the  manner  herein  provided,  and  distribute 
all  the  proceeds,  Indudlng  any  surplus  real- 
ized over  the  amount  due  for  principal  and 
Interest  of  said  bonds,  as  proTlded  In  article 
sixth  hereof,  after  first  reimbursing  the  com- 
pany any  amount  paid  by  tt.  on  account  of 
the  principal  of  any  said  bonds  or  coupons. 
The  trustee  shall  invest  and  relUTCst  the  se- 
curities and  property  or  proceeds  thereof 
held  hereunder  as  the  trustees  of  the  com- 
pany shall  from  time  to  time  direct  In  writ- 
ing, and  said  trustees  may  at  any  time  re- 
quire the  sale  of  any  securities  or  property 
held  hereunder  and  the  Investment  of  the 
proceeds  thereof  in  any  other  securities  or 
property  of  the  description  hereinafter  stat- 
ed in  this  article  as  they  may  from  time  to 
time  designate.  The  trustees  shall  from 
time  to  time,  on  demand  of  the  trustees  of 
the  company,  release  from  the  Hen  of  this 
Indenture  and  deliver  to  them,  or  upon  their 
order,  any  of  the  securities  which  may  at 
the  time  be  held  hereunder,  upon  the  deposit 
with  the  trustee,  In  exchange  therefor,  of 
scuritles,  shares,  bonds,  notes  or  obligations 
of  any  corporation  or  association,  which  shall 
then  have  a  market  value,  or,  in  case  of  the 
deirasit  of  bonds  Issued  hereunder,  a  face 
value,  equal  to  the  value  of  t^e  securities  or 
property  so  released  and  delivered,  as  stated 
in  the  schedule  of  values  delivered  to  the 
trustee  simultaneously  with  this  Indenture, 
or  In  respect  of  securities  hereafter  deliver- 
ed equal  to  their  market  value  at  the  time 
of  such  delivery  to  the  trustee,  or  secured 
collatwal  having  such  value.  The  securl* 


ties  to  be  deposited  wltb  the  trustee  under 
this  article  In  exchange  for  securities  there- 
tofore on  deposit  shall  be  •  •  •  [here 
their  diaracter  is  stated].  At  the  time  of 
depositing  with  the  trustee  any  securities  as 
provided  In  this  artlde,  other  than  bonds  Is- 
sued hereunder,  the  company  shall  delivw 
to  the  trustee,  together  with  such  securities, 
a  certificate  signed  by  the  trustees  of  the 
company  stating  and  certifying  the  follow- 
ing :  (1)  The  nuuAet  value  of  the  securities 
so  d^slted  or  of  the  secortttes  held  as  col- 
lateral for  any  note  or  other  oUlgaUfm.  so 
deposited.  That  the  assodatkm.  or  cw* 
poratlon  Issniog  the  shares  or  liable  upon 
the  bonds  or  other  obligations  so  deposited 
or  held  as  collateral,  or  In  wbldi  the  securf- 
tlea  deposited  or  held  as  collateral  represmt 
shares  or  Interests,  Is  in  their  o^ltm  sol- 
y&at,  and  that  no  default  known  to  th^  ex- 
ists In  the  payment  of  any  prlndpal,  interest 
or  dlTidends  ct  or  upon  any  of  sndi  securi- 
ties. (3)  That  the  trustees  of  Oie  company 
have  authOTlsed  the  d^osit  of  sudi  securi- 
ties with  the  trustee  hereunder  and  the  exe- 
cution and  dellTory  such  cnUfieate  to 
the  trustee.  The  trustee  shall  accept  sudi 
certlflcates  as  conclnslTe  eTidence  of  the 
market  Talue  of  the  securities  deposited  or 
held  as  collateral^  for  the  purpose  of  tbis 
article  and  of  exdiange  for  seebrities  and 
prc^rty  theretofore  dqtosited,  and  that  the 
securities  motioned  In  the  certlflcates  may 
be  properly  deposited  with  the  trustee  un- 
der the  prorlslous  of  this  Indenture.  No 
certificate  shall  be  required  in  connectlou 
with  the  d^HMlt  under  this  article  of  bonds 
issued  hereunder,  except  that  the  trustees 
of  the  company  hare  authorized  their  de> 
posit 

"Article  Sixth.  In  case  default  shall  be 
made  In  the  iiayment  of  any  interest  on  any 
of  the  bonds  Issued  hereunder  and  secured 
hereby,  as  and  when  such  Interest  shall  be- 
come due  and  payable,  and  such  d^ult  ^all 
continue  six  months,  or  In  case  default  aball 
be  made  in  performing  (»*  complying  with  any 
covenant  or  condition  hwetn  required  to  be 
performed  or  complied  with  by  the  company, 
and  such  default  shall  continue  for  six 
months  after  the  trustee  shall  bsTO  made 
demand  in  writing  upon  the  company,  Its 
successors  or  assigns,  to  perform  or  comply 
with  the  same,  or.  In  case  default  shall  be 
made  in  the  payment  of  the  principal  of  any 
of  said  bonds,  when  the  same  shall  mature  or 
otherwise  become  payable,  then  and  in  any 
and  every  such  case,  the  trustee  shall  be  en- 
titled to  sell,  and  upon  the  request  In  writ- 
ing of  the  holders  of  twenty-five  per  cent 
In  amount  of  bonds  then  outstanding,  It  shall 
be  the  duty  of  the  trustee  to  sell,  the  securi- 
ties and  property  transferred  and  conveyed 
to  it  hereunder.  •  •  •  Upon  making  any 
sale  under  any  such  default,  or  in  case  all 
or  any  of  the  said  securities  and  property 
shall  be  sold  and  the  security  boeby  created 
for  the  benefit  of  the  bondholders  be  en- 
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ftffce&pnrsaant  ta  Jndldal  iffoceedlngs,  tbm 
and  In  sadb.  event  the  prlndpal  of  all  the 
btmdB  which  Shall  have  been  Issued  and  shall 
then  be  ontstandtaig,  hereunda  shall,  forth- 
with, become  due  and  payable,  witii  the  in- 
tereat  then  accrued  and  impaid,  anything  In 
the  said  bonds  to  the  contrary  notwith- 
standing. •  *  *  The  iax>ceed8  of  such  sale 
vr  sales  by  the  trustee  or  pursuant  to  judi- 
cial proceedings,  shall  be  aiiplled,  first,  to  the 
payment  of  the  costs  and  expenses  of  such 
sale.  Including  a  reasonable  compensation  to 
the  tnutee,  Its  agents,  attorneys  and  counsd, 
and  all  expenseo,  liabilities  and  advances 
made  or  incurred  by  the  trustee  in  managing 
and  maintaining  the  trust  hereby  created, 
and  the  residue  Shall  be  dlstrltmted  pro  rata 
among  the  holders  of  the  said  bonds  then 
outstanding. 

**Artlc]e  Serenth.  In  case  default  shall  be 
made  in  the  payment  of  any  Interest  on  any 
of  said  bonds  secured  hereby,  as  and  when 
such  Interest  shall  become  due  and  payable, 
and  such  default  shall  continue  for  six 
months,  or  in  case  default  shall  be  made  In 
performing  or  complying  with  any  coTenant 
or  conditton  herein  required  to  be  performed 
or  complied  with  by  the  company,  and  such 
default  shall  continue  for  six  months  after 
the  trustee  shall  have  made  demand  In  writ- 
ing upon  the  company.  Its  successors  or  as- 
signs, to  perform  or  comply  with  the  same, 
then,  and  In  any  and  every  such  case,  the 
trastee  may,  by  notice  In  writing  served  up- 
on the  company,  its  successors  or  assigns, 
declare  due  tbe  principal  of  all  of  said  bonds, 
issued  under  this  indenture,  and  the  same 
shall  thereupon  become  and  be  immediately 
due  and  payable,  together  with  accrued  and 
unpaid  Interest  up  to  tbe  date  of  such  decla- 
ration.  In  case  of  any  such  default  con- 
tlniflng  for  the  period  of  six  months,  as 
aforesaid.  It  shall  be  the  duty  of  the  trustee, 
upon  the  request  in  writing  of  the  holders  of 
a  majority  In  Interest  of  the  bonds  secured 
hereby,  and  at  the  time  outstanding,  so  to 
declare  the  principal  of  said  bonds  due  and 
payable,  and  to  give  notice  thereof,  as  afore- 
said, or  to  refrain  from  making  such  dec- 
laration upon  such  terms  and  conditions  as 
such  holders  shall  deem  proper;  and  such 
holders  may  In  like  manner  eunul  or  reverse 
any  declaration  already  made  by  the  trustee, 
anything  berdn  to  the  contrary  notwith- 
standing, provided,  however,  that  tbe  com- 
pany, its  successors  or  assigns,  shall  not  on 
the  faith  of  such  declaration  have  deposited 
the  whole  amount  due  on  said  bonds  with 
the  trustee  In  trust  to  pay  the  same.  The 
action  of  the  trustee,  in  enforcing  and  pro- 
tecting the  rights  of  the  bondholders  here- 
under, shall  at  all  times  be  subject  to  the 
direction  and  control  of  the  holders  of  a 
majority  In  amount  of  the  bonds  hereby 
secured,  and  then  outstanding;  and  such 
holders  of  a  majority  in  amount  at  said  bonds 
shall  at  all  times  have  power,  by  an  instru- 
ment In  wtitlng,  executed  and  d^vered  to 


the  trustee,  to  direct  the  trustee  to  waive  any 
defgnlt  of  the  company  hereunder  (exc^ 
In  the  paymmt  of  the  prlndiial  of  said  bonds 
or  any  of  them,  whea  due  at  maturity),  and 
any  or  all  rights  reaoltlng  therefrcmi,  upon 
such  terms  as  may  be  directed  the  majori- 
ty In  sudi  writing  shall  be  Mn^Ung  iqioa  the 
trustee  and  all  the  bondholders.  •  •  *  " 

By  the  eighth  arueie  tbe  trust  company 
Is  required  to  give  to  the  egress  company 
Its  power  of  attOTu^  and  proxy  Irrevocable 
to  vote  np<m  all  shares  of  stock  In  the  trust 
fund  at  all  corporate  meetings  and  tqion  all 
bonds  so  held  at  all  meetings  of  bondholders 
until  the  security  of  the  instrnmoit  should 
become  enforceable  or  the  securities  and 
property  hsUA  under  the  trust  should  have 
been  sold. 

By  the  ninth  article  It  is  stipulated  that 
the  righte  secured  to  the  holders  at  the 
bonds  and  coupons  *^aU  exclude  and  be  in 
lieu  of  and  exclusive  of  any  and  all  right  to 
enforce  any  individual  liability  as  against 
any  present  or  future  shareholder,  oflHoer, 
manager  or  trustee  of  the  company  by  reason 
or  in  respect  of  said  bonds  or  coui>ons  or 
this  Indenture,  or  on  account  of  the  issue  or 
execution  thereof  or  of  any  judgment  there- 
on, and  that  said  bonds  and  coupons  shall  be 
payable  solely  out  of  the  securities  and  prop- 
erty assigned  and  transferred  to  the  trustee 
hereunder,  or,  if  they  prove  Insuffldent,  out 
of  the  assets  of  the  company ;  and  said  hold- 
ers of  said  bonds  and  coupons  and  their 
transferees,  waive  and  release  all  claim  to 
any  personal  liability  of  the  shareholders,  of- 
ficers, managers  or  trustees  of  the  company, 
said  bonds  and  coupons  being  executed  and 
Issued  on  that  express  condition." 

The  remaining  articles  provide  for  the  res- 
ignation or  removal  of  the  trustee  and  vari- 
ous matters  of  procedure  in  the  management 
of  the  trust,  which  possesses  no  present  im- 
portance, except  the  following:  "The  trustee 
may  be  removed  at  any  time  by  an  Instru- 
ment In  writing  under  the  hands  of  three- 
fourths  In  amount  of  the  holders  of  the  bonds 
hereby  secured  and  then  outstanding;  but 
no  such  removal  shall  be  made  before  de- 
fault hereunder  without  the  written  consent 
of  the  company.  ♦  •  *  Anything  In  this 
Indenture  contained  to  the  contrary  notwith- 
standing, the  holders  of  a  majority  in  amount 
of  tbe  bonds  hereby  secured  and  outstand- 
ing shall  have  the  right  from  time  to  time,  if 
they  so  elect  and  manifest  such  election  by 
an  Instrument  In  writing  executed  and  deliv- 
ered to  the  trustee,  to  direct  and  control 
the  method  and  place  of  conducting  any  and 
all  proceedings  for  any  sale  of  the  securities 
and  property  covered  hereby  or  any  other 
action  or  proceeding  hereunder.  The  trustee 
shall  be  entitled  to  reasonable  compensation 
of  all  services  rendered  by  It  in  the  execution 
of  the  trusts  hereby  created,  which  compen- 
sation, as  well  as  Its  reasonable  expenses  nec- 
essarily Incurred  hereunder,  the  company 
agrees  to  pay  and  the  trustee  shall  have  ■ 
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lien  therefor  upcm  the  BecDrlUes  ud  vnpet- 
tj  held  by  It  hereunder." 

Tbe  stocks,  bonds,  and  evidences  of  Indebt* 
eduesB  which  passed  nnder  this  deed  were 
scQoired  by  the  express  company  from  time 
to  tlm^  from  the  excess  of  Its  receipts  over 
Its  disborsements  and  from  the  Income  of 
stoics  and  bonds  owned  by  It,  and  constituted 
assets  which  had  not  been  set  aside  or  de- 
voted to  any  particular  purpose  or  fond. 
Pursuant  to  the  votes  and  action  above  out* 
lined,  the  executors  of  Mrs.  Bishop's  will  re- 
ceived $40,000  face  value  of  these  bonds.  Oc- 
tober 14,  1907,  they  filed  an  administration 
account,  in  which  they  charged  themselves 
with  them  In  addition  to  the  amount  of  the 
original  inventory  of  the  estate,  and  also 
with  the  dividends,  Interest,  Income,  and  oth- 
er recdpts  <tf  the  estate  to  date.  This  ac- 
count, after  notice  to  the  diUdren,  Russell, 
Mary,  and  William,  and  to  the  Knickerbocker 
Trust  Company,  was  heard,  approved,  and  ac- 
c^ted  by  the  court  of  probate  on  October  18, 
1907.  None  of  the  parties  in  toterest  who 
were  of  legal  age,  as  all  of  Urs.  Bishop's  diU- 
dren  were,  interposed  any  objection  to  the 
acceptance  of  this  account,  which  was  filed  to 
comply  with  the  laws  of  the  state  with  re- 
gard to  tlie  taxes  Imposed  upon  the  estates 
of  deceased  persons,  but  this  absence  of  ob- 
jection was  upon  the  understanding  and 
agreement  between  them  that  the  questions 
now  presented  were  to  be  presented  to  the 
Boperlor  court  for  determination,  and  that  the 
ri^ts  of  the  parties  were  not  to  be  preju- 
diced by  either  the  acceptance  of  the  account 
or  the  failure  of  the  parties  to  appeal  there- 
from. Aboat  December  1,  1907,  the  execu- 
tors received  $800  as  six  months'  Interest  on 
the  bonds  which  they  now  held  pending  the 
advice  of  the  superior  court  Mrs.  Bishop's 
estate  la  amply  soffldent  to  pay  all  debts  and 
^^penses  of  administration  without  a  resort 
to  said  bonds  or  intwest  On  or  about  Janu- 
ary 28k  1908,  the  executors,  pursuant  to  the 
direction  of  the  will,  filed  In  tiie  court  of  pro- 
bate a  dlTlsion  and  dlstribnttoi^  In  part,  of 
the  assets  of  the  estate,  setting  out  stocks, 
bonds,  and  cash  In  five  shares  as  provided 
In  the  wUl,  each  «har«  being  yi26,4Sai6  In 
value,  and  In  this  distribution  th^  set  out 
and  distributed  among  other  securities  cer- 
tain (tf  tHe  said  IxmdB,  $10,000  in  face  valuer 
to  the  C<Hinectlcut  Trust  &  Safe  Deposit  Com- 
pany as  trustee  for  the  defendant  WlUlam 
D.  BlBh(^;  certain  others  In  equal  face 
amount,  to  said  trust  company  as  trustee  for 
the  defendant  Mary  F.  Bishop,  and  an  equal 
amount  to  Nathaniel  W.  Bishop  and  to  Henry 
A.  Bishop.  The  distributions  to  the  trust 
company  in  the  case  Of  both  the  vniUam  D. 
and  Mary  r.  Bishop  funds  have  appended  to 
than  the  following  note  '■Iiees  10  $1,000 
Adams  Express  Company  Collateral  Trust  4jt 
distribution  gold  bonds  of  1907;  due  June 
1,  1947 ;  interest  June  asd  December ;  hdd 
pending  decision  of  the  courts  as  to  whether 
principal  or  Income^  $8,560.00.'*  These  bonds 


are  now  in  the  hands  of  the  executory.  In 
the  share  set  out  to  the  fund  of  which  Bus- 
sell  Is  a  life  beneficiary  no  bonds  of  the  ex- 
press company  are  Indnded.  nils  distribu- 
tion does  not  designate  any  of  the  property 
described  therein,  either  as  part  of  the  prin- 
cipal of  said  trusts  or  as  part  of  the  income 
thereof  or  of  said  estate,  and  the  same  was 
received  and  filed  by  the  court  of  probate 
without  notice  to  any  of  the  parties  In  Inter- 
est, being  marked  by  said  court:  "Return  of 
Partial  Distribution.  Return  accepted  Jany. 
28,  1008." 

Prior  to  the  votes  of  June  14,  1907,  the 
sto<^  of  the  express  conpany  had  a  market 
value  of  from  ^76  to  $300  a  share.  Imme- 
diately after  June  27, 1907,  when  the  right  to 
share  in  the  bond  Issue  became  aparted  from 
the  stock,  the  market  value  of  the  shares  de- 
clined to  about  $160  a  share.  In  tbe  admin- 
istration account  filed  October  14,  1907,  as 
stated,  the  executors  credited  themselves 
with  $1,281.27,  being  the  amount  of  the  suc- 
cession and  transfer  tax  laid  and  collected 
by  the  state  of  New  Tork;  the  same  being  a 
tax  assessed  at  1  per  cent  upon  the  net  val- 
ue of  all  the  property  of  the  estate  subject  to 
such  tax,  to  wit,  $128,12&96,  and  b^g  laid 
and  cc^ected  with  reference  to  the  interest 
of  all  of  Mrs.  Bishop's  chlldroi  snd  said 
grandchild,  Julian,  as  beneficiaries  nnder  her 
will.  All  of  them  were  In  the  same  class  and 
degree  of  relationship  according  to  the  law 
of  New  Tork,  and  said  tax  was  laid  as  a  sin- 
gle awessment  in  the  amount  named,  against 
all  of  said  property  In  the  aggregate,  with- 
out division  or  discrimination,  by  reason  of 
the  fact  that  the  interests  of  the  two  first 
named  were  In  fee  simple  and  of  the  others 
for  life  only.  Tbey  also  credited  themselves 
with  the  sum  of  $1,405.37,  a  sum  paid  to  the 
city  of  Bridgeport  aa  taxes  upon  the  list  of 
1906  upon  real  estate  of  the  deceased  locat- 
ed therein,  and  payable  April  1,  1907.  Upon 
the  recommendation  of  the  board  of  directors 
of  the  WestlDghonse  Air  Brake  Company 
made  at  a  meeting  on  September  11,  1908. 
and  the  approval  of  Its  stockholders  at  a 
meeting  on  December  8.  1907,  the  board  of 
directors  on  December  11.  1907,  declared  a 
stock  dividend  of  25  per  cent,  payable  In  the 
stock  of  the  company  January  31.  1908,  to 
stockholders  of  record  December  31,  1907. 
Pursuant  to  this  vote,  the  executors  received 
on  or  atKnit  January  31,  1906,  106  lOiares  of 
the  capital  stock  of  said  company,  and  they 
have  since  delivered  the  same  to  the  distribu- 
tees of  the  original  426  shares  ot  that  stock 
In  the  distribution  of  January  28,  1908,  In 
proportion  to  the  number  of  said  shares  then 
distributed  to  each,  so  that  to  4  of  the  dis- 
tributee 25  shares  eadi  of  the  new  Issue 
were  given,  and  to  the  fifth,  that  in  whldti 
Russell  had  a  life  interest  wily  6)i  shares 
were  given. 

William  B.  Boardman,  for  WOllam  D.  and 
Russell  T.  Bishop.  Arthur  U.  Marsh,  for 
NataU  W.  Blsluq^  and  othexh   WUllam  A. 
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Bedden,  for  Jallan  T.  Blsbop.  Artbor  P. 
Ston^  toT  Maiy  F.  Blsbop. 

FEENTIOB,  J.  (after  Btatlng  the  facts  as 
above).  Mary  F.  Blsbop,  as  the  life  benefid- 
arj  of  one  of  tbe  trusts  created  by  her  motb- 
or's  will  In  a  one-flftb  sbare  of  the  latter's 
•state,  claims  to  be  entitled  to  receive  In  her 
own  tUsbt  one-flftb  of  both  the  Adams  Bx- 
fxress  Company  bonds  and  the  WesUnghouse 
Air  Brake  CtrnqMuy  stock  which  came  Into 
the  hands  of  the  executors  as  original  Issues, 
whether  or  not  they  are  to  be  regarded  as 
income  of  the  testatrix's  estate  In  that  sense 
which  wonid  entitle  them  as  life  tenants  to 
share  In  their  division.  WilUam  D.  Blsboi), 
the  life  benefldarr  of  the  trust  slmOarlr  cre- 
ated In  another  one-flftb,  asserts  a  like  claim. 
These  two  Join  with  the  cestols  que  trust  un- 
dor  the  third  trust  created  by  the  will  In  as- 
serting that  the  express  company  bonds  are 
to  be  r^rded  as  Income  of  the  testatrix's 
estate  In  which  tbey  are  entitled  to  share 
pursuant  to  the  trust  prorlslons  of  the  will 
r^ulatlng  the  appropriation  of  Income. 

The  first  of  these  two  claims  rests  solely 
opm  the  language  of  the  will,  which  In  the 
case  of  the  two  life  beneficiaries  first  men- 
thmed  proTldee  that  the  trustee  In  the  one 
pay  orer  to  the  life  tenant  "the  net  amount 
of  the  increase.  Income,  profits  and  Interest^' 
of  the  share,  and  In  the  other  "the  net  in- 
crease. Income,  profits,  and  IntereatB."  An 
examination  of  the  will  shows  that  the  tes- 
tatrix in  seven  different  places  In  It  used 
language  descrlptlTe  of  the  Interest  of  life 
tenants,  and  that  Are  different  forms  of  ex- 
pression wen  emplf^ed  by  her  for  that  pnr- 
pose.  Twice  It  Is  simply  "Income";  twice 
**net  income  and  |^(^ta";  once  **net  income, 
profits  and  Intoresf';  and  once  each  the 
phrases  ahready  recited.  In  the  directions 
to  tlie  executors  as.  tmsteee,  they  are  di- 
rected to  collect  "the  income,  profits  and  in- 
twest*'  of  the  fnnfl  in  fiielT  hands.  Id  those 
to  the  Knlcksrbocker  Trust  Company  It  Is 
directed  to  collect  "the  Increase  income,  prof- 
its, and  interest'*  In  the  case  of  each  of 
ttsb  two  trusts  In  question  In  respect  to 
which  the  more  extended  phraseoloKr  i" 
used,  fhB  testatrix  describes  that  which  Is 
Ciren  to  tin  life  tmants  as  "the  life  ns^ 
of  the  trust  fund.  The  testatrtc's  general 
scAone  tor  the  bestowmoit  of  her  bounty 
CTidmees  a  distinct  purpose  to  treat  her  five 
children  and  their  diildren  with  equality,  ex- 
cept BO  far  as  she  was  left  to  create  ordi- 
nary trusts  with  respect  to  two  of  them  and 
a  spendthrlfth  trust  with  reqtect  to  a  third, 
witib  the  natural  Incidents  of  snch  trusts. 
Wolfe  T.  Hatheway,  81  Conn.  181,  70  Atl.  646. 
It  is  thus  evident  from  the  will  that  the  tes- 
tatrix used  the  differing  forms  of  expression 
noticed  with  no  Intent  to  create  preferences 
or  to  discriminate  betwe»i  the  several  life 
beneficiaries,  and  that  whichever  of  the  for- 
mole  she  lued  to  egress  her  meaning  she 
thereby  intended  to  comprehend  income  as 


dliflngoirttea  from  principal,  and  that  on- 
ly. The  life  tenants  place  special  emphasis 
upon  the  use  of  the  word  'increase."  In 
Brinley  t.  Gron,  00  Ooon.  66,  77,  47  Am. 
Bep.  618,  we  said  that  the  phrase  "the  rents, 
dividends,  Increase  and  Income"  meant  no 
more  in  the  will  in  litigation  than  Income. 
The  same  Is  equally  true  of  the  language 
here  used. 

The  second  claim  reserves  Itself  Into  two 
propositions,  to  wit:  (1)  That  the  life  benefi- 
ciaries under  each  trust  are  entitled  to  the 
benefit  of  one-fifth  of  the  net  income  of  the 
testatrix's  estate  from  the  time  of  her  de> 
cease;  and  (2)  that  the  express  company  dis- 
tribution partook  of  the  character  of  what  Is 
called  a  cash  dividend,  and  is  therefore  to 
be  regarded  as  income.  "It  Is  well  settled 
In  this  state,  as  It  la  in  many  other  Jurisdic- 
tions, that  where  there  Is  a  bequest  of  the 
whole  or  of  an  aliquot  i»art  of  the  residue  of 
an  estate  to  a  legatee  tax  Ute,  ronaindw 
over,  and  no  time  is  fixed  by  the  will  for  the 
commencement  of  such  life  use,  the  legatee 
Is  entitled  to  the  use  or  income  of  the  dear 
residue  so  bequeathed,  as  the  same  may  at 
last  be  ascertained,  to  be  computed  from  the 
death  of  the  testator."  Webb  v.  Lines,  77 
Oonn.  Bl,  08,  D8  AtL  227;  Bancroft  r.  Secu- 
rity Ga.  74  Conn.  218.  222, 00  Atl.  785;  Law- 
rence V.  Security  Co,  56  Conn.  423,  430,  15 
Atl.  406.  1  L.  B.  A.  842;  Bartlett  v.  Slater, 
6S  Conn.  102,  106,  22  Atl.  678,  65  Am.  Rep. 
73.  TUB  Win  conteins  no  express  provitfon 
upon  the  sohject  If  any  time  other  than 
that  of  the  tostatrl^s  decease  is  fljxd  by 
.it  as  that  from  which  income  for  the  ben- 
efit (tf  life  benefldarles  is  to  t>e  computed, 
it  tesolte  by  implication  from  the  &cte  tiiat 
the  executors  wore  directed  to  divide  the 
esteto  as  soon  after  the  testatrix's  decease 
as  ml^t  be  convoilently  and  lawfolly  done; 
that  shares  thus  ascertained  were  glvw  to 
the  several  trustees,  and  that  it  was  either 
the  income  thereof  or  sums  set  out  of  such 
Income  which  the  trustees  were  either  re- 
quired or  permitted  to  pay  to  the  cestnls 
que  trust  That  these  matters  are  not  suf- 
ficient to  raise  an  Implication  of  a  direction 
contrary  to  the  general  rule  stated  clearly 
appears  from  the  consideration  given  to  this 
subject  in  Bancroft  v.  Security  Co.,  74  Conn. 
218,  222,  60  Atl.  736.  The  life  benefldarles 
are  therefore  right  In  this  branch  of  their 
claim. 

Preliminary  to  the  question  Involved  In 
the  second  proposition  Is  one  as  to  the  char- 
acter of  the  express  company.  It  was  oi^n- 
Ized  in  18M  under  the  stetato  laws  of  New 
Tork  as  a  Jc^t-stocfc  association.  It  Is  an 
association  of  Individnela  In  the  nature  of  a 
partnership  and  possessing  the  element  of 
personal  liability.  The  courts  of  New  Tork 
have  apparently  had  difficulty  In  deflnlng  the 
exact  status  and  character  ol  associations 
dmllarly  organized.  They  have,  however, 
said  that  almost  the  full  measure  of  corpo- 
rate attributes  has  been  bestowed  upon  than 
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until  the  difference,  If  there  be  one,  Is  ob- 
scure,  eloBlve,  and  difficult  to  see  and  de- 
scribe. People  T.  Coleman.  133  N.  T.  625,  30 
N.  a  1150;  People  v.  Wemple,  117  N.  Y. 
136.  22  N.  B.  1046,  6  L.  R.  A.  303.  In  LocIe- 
wood  v.  Weston,  61  Conn.  211,  215,  23  Atl. 
9.  we  AEid  of  the  shares  of  stock  of  slmllaV 
asaoclfltlons  that,  for  all  practical  purposes 
and  so  far  as  the  question  of  taxation  Is  con- 
cerned, we  were  of  the  opinion  that  they 
should  be  considered  and  treated  as  If  they 
were  shares  of  stock  In  private  corporations. 
The  same  Is  equally  true  of  the  shares  held 
by  the  atot^olders  of  the  Adams  Express 
Company  as  representing  their  Interests  in 
the  assets  of  the  association,  and  as  defin- 
ing their  relation  to  them  and  their  rights 
resulting  from  the  incidents  of  its  manage- 
ment in  80  far  as  any  question  here  present- 
ed la  concerned.  The  association  has  prop- 
erty devoted  to  and  utilized  in  the  conduct 
of  Its  business  which  serves  as  Its  capital, 
and  is  called  Its  capital,  although  the  pre- 
cise amount  of  It  may  not  be  easily  ascer- 
tainable. The  managers  are  authorized  to 
declare  dividends  out  of  the  profits  to  such 
extent  as  they  may  from  time  to  time  de- 
termine. There  Is  no  question  about  the  ex- 
istence of  assets  which  would  have  Justified 
the  division  to  the  shareowners  of  $24,000,- 
000  out  of  accumulated  profits,  and  without 
encroaching  upon  anything  which  could  be 
called  Its  capital  fund. 

The  only  question  la  whether  such  a  divi- 
sion and  distribution  was  made  as  to  entitle 
life  beneficiaries  to  Its  fruits.  Into  Its  de- 
termination there  can  enter  no  factor  aris- 
ing from  the  i>ecullar  character  of  tbe  com- 
pany to  differentiate  the  situation  In  any  es- 
sential particular  from  that  which  would  be 
presented  were  It  a  true  corporation.  D'Ooge 
V.  Leeds,  176  Mass.  558,  57  N.  E.  1025.  The 
general  rule,  subject,  perhaps,  to  possible  ex- 
ceptions, Is  that  persons  having  a  right  to 
the  Income  of  trust  funds  Invested  in  stocks 
are  entitled  to  the  enjoyment  of  those  divi- 
dends declared  by  the  directors  of  the  re- 
spective corporations  which  partake  of  the 
character  of  cash  dividends,  not  Including, 
however,  those  which  may  be  so  declared  In 
the  process  of  liquidation  or  reduction  of 
capital,  and  that  their  rights  are  limited  to 
such  dividends.  Smith  v.  Dana,  77  Conn. 
mS,  548,  556.  557,  60  Atl.  117,  69  L.  R,  A. 
76.  107  Am.  St.  Rep.  51 ;  Boardman  T.  Mans- 
field, 79  Oonn.  634,  637,  66  Atl.  169,  12  L.  R. 
A.  (N.  S.)  793,  118  Am.  St.  Rep.  178.  "Cash 
dividends,"  as  that  term  Is  applied  In  this 
connection,  include  all  distributions  of  the 
surplus  assets  of  a  corjxiratlon,  whether  the 
same  be  In  the  form  of  cash  or  property, 
which  are  made  to  shareholders  pro  rata 
through  the  medium  of  dividend  declarations 
In  such  manner  that  the  assets  so  distributed 
are  a  parted  from  tbe  body  of  tbe  assets  of 
the  corporation  to  become  tbe  property  of 
the  shareholders,  and  thus  pass  out  of  the 
dominion  and  control  of  the  corporation  into 


that  of  the  shareowners.  Baacdman  t. 
Mansfield,  79  Conn.  634.  039.  06  Aa  169,  12 
L.  R.  A.  (N.  S.)  793,  118  Am.  St  Rep.  178: 
Green  v.  BIssell,  79  Conn.  S47,  S62,  6S  AtL 
1056,  8  L.  R.  A.  (N.  S.)  1011,  118  Am.  St 
Rep.  156.  In  the  present  case  what  the 
stodcholdera  received  In  hand  was  the  bonds 
of  the  corporatlcm— its  obllgatloiu,  th^fore, 
and  not  its  assets.  A  money  dividend  de- 
clared creates  a  debt  Beers  t,  Bridgeport 
Spring  Co.,  42  Conn.  17,  25.  It  Is  quite  pos- 
sible, therefore,  that  It  would  not  necessarily 
militate  against  the  validity  of  a  cash  divi- 
dend declaration  that  It  provided,  aa  an  in- 
cident of  it,  for  the  Issue  of  evidences  of 
indebtedness,  provided  that  proper  conditions 
and  limitations  were  observed.  It  la  unnec- 
essary, however,  for  the  purposes  of  this 
case,  to  determiue  this  question,  or  to  at- 
tempt to  formulate  the  principles  applica- 
ble to  such  a  situation,  since  tbe  conditions 
and  limitations  which  must  attend  any  such 
transaction  In  order  that  Its  character  as  a 
cash  dividend  declaration  may  be  preserved 
are  here  palpably  absent  Such  a  dividend 
by  a  corporation  can  be  declared  out  of  sur- 
plus assets  only.  It  will  not  be  permitted  to 
reach  tbe  capital.  Davenport  v.  Lines,  73 
Conn.  118,  128,  44  Atl.  17;  Smith  t.  Dana. 
77  Conn.  543,  553,  60  AtL  117,  69  L.  R.  A. 
76,  107  Am.  St  Rep.  51.  The  authority  of 
the  managers  of  this  company  Is  expressly 
limited  to  the  declaration  of  dividends  out  of 
profits,  and  no  one  would  venture  to  assert 
that  their  right  to  distribute  all  the  assets 
of  the  association  In  the  form  of  dividends 
declared  greater  than  that  of  corporation  di- 
rectors to  do  the  same  thing.  Tbe  bonds  is- 
sued to  the  stockholders  are  its  unlimited  ob- 
ligations. As  such,  they  are  a  charge  upon 
aU  the  assets  of  the  company.  Their  holders 
are  empowered,  In  case  of  need,  to  exhaust 
its  entire  property  In  their  satisfaction,  leav- 
ing the  shareholders  nothing  to  give  value  to 
their  stock.  Clearly  a  distribution  of  Income 
or  profits  cannot  be  made  to  embody  such 
contingencies,  and  as  clearly,  If  It  could,  some 
adjustment  of  accepted  principles  would  be 
necessary  to  protect  the  rights  of  remainder- 
men against  those  of  life  tenants. 

But  the  life  tenants  contend  that  tbe  bonds 
are  only  one  feature  of  a  larger  transaction, 
which  must  be  looked  at  and  Judged  as  a 
whole.  And  they  say  that  when  the  ac- 
tion of  the  company  which  Involved  the  is- 
sue of  the  tK>nds  as  one  of  its  Incidents  Is 
examined  In  Its  entirety,  and  with  a  cor- 
rect appreciation  of  the  interrelation  of  the 
bonds  and  their  collateral,  and  of  tbe  rights 
of  the  parties  created  by  the  trust  inden- 
ture, it  will  be  found  that  it  presents  all 
the  essential  characteristics  of  a  distribu- 
tion of  surplus  assets  such  as  satisfies  the 
requirements  of  a  cash  dividend.  Certain 
of  tbe  provisions  of  tbe  trust  instmrnent 
are  pointed  out  In  suoport  of  this  position. 
The  remaindermen,  on  the  other  hand,  in- 
dicate several  of  its  features  as  affording  a 
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demoiistraU<m  that  no  asset  of  the  company 
baa  been  set  out  to  become  the  property  of 
shareholders,  and  so  apart  from  Its  general 
assets  as  to  pass  oat  of  Its  dominion  and  con- 
trol Into  that  of  the  ehareboldera.  They  in- 
sist that  under  the  agreement,  there  Is  no 
Item  of  the  company's  assets  concerning 
which  It  can  be  affirmed  that  shareholders 
now  have  or  ever  will  have  any  control  over 
It  or  property  In  It,  or  now  have  or  ever  will 
have  a  right  to  the  proceeds  of  its  sale  either 
directly  or  Indirectly.  It  requires  no  very 
careful  examination  of  the  trust  deed  to  ap- 
preciate the  force  of  this  contention.  But 
there  Is  no  occasion  to  pursue  the  line  of 
inquiry  thus  suggested  and  thus  cumulate 
reasons,  since  it  Is  <^ear  that  there  is  noth- 
big  In  the  deed  which  serves  to  qualify  or 
limit  that  provision  of  the  bonds  already  no- 
ticed which  makes  them  payable  in  case  of 
need  out  of  any  of  the  company's  assets  and 
tbns  a  contingent  charge  upon  all  such  as- 
sets down  to  the  last  penny  of  them.  This 
CMidltion  being  present.  It  cannot  be  said 
that  tbe  company's  action  which  brought  the 
bonds  into  the  hands  of  the  stockholders  was 
ooe  in  tbe  nature  of  tbe  declaration  of  a  cash 
dividend. 

Counsel  for  the  remaindermen  hare  at- 
tempted to  fix  tbe  character  of  the  transac- 
tion. It  Is  suggested  that  It  constituted 
eitber  a  reduction  of  capital,  and  a  return 
of  a  part  thereof  to  the  stockholders,  or  a 
capitalization  of  certain  of  tbe  comi)an7*8 
assets  by  the  virtual  creation  of  preferred 
stock.  Another  pertinent  query  would  be 
whether  or  not  It  was  anything  more  than  It 
purported  to  be  upon  its  face,  to  wit,  an  is- 
sue of  tbe  obligations  of  the  company  se- 
cured by  collateral,  with  certain  unusual  pro- 
visions as  to  rights  In  respect  to  the  collater- 
al and  its  appropriation  reserved  to  tbe  as- 
BigDor  or  granted  to  tbe  trustee  or  the  bond- 
holders. We,  however,  have  no  occasion  to 
enter  upon  any  of  the  lines  of  Inquiry  thus 
Indicated.  It  is  Immaterial  to  tbe  claim  of 
tbese  life  tenants  what  the  essential  diar- 
acter  of  the  transaction  was,  provided  It  was 
not  tbe  declaration  of  a  cash  dividend. 

As  the  life  beneficiaries  are  entitled  to 
share  in  the  net  Income  of  tbe  testatrix's  es- 
tate from  the  time  of  her  decease,  tbe  admin- 
istration account  filed  October  14,  1907,  in 
whlcb  there  was  no  separation  of  principal 
from  Income  items,  Is  Inadequate  for  ail  pur- 
poses. It  seems  to  disclose  the  total  amount 
of  tbe  estate  and  Income  funds  in  the  hands 
of  the  executors,  but  does  not  reveal  what 
of  th&t  total  Is  to  be  r^^rded  as  principal 
and  what  net  Income.  A  correct  adjustment 
of  tbe  rights  of  tbe  parties  requires  the  as- 
certaliun«it  of  these  two  factors  of  the  total 
funds  In  hand,  the  first  for  the  purposee  of 


the  division  and  distribution  under  article 
two  of  the  will,  and  the  second  for  the  dispo- 
sition of  net  Income.  Xo  this  end  a  separate 
accounting  as  to  principal  and  income  Is  nec- 
essary. In  such  an  accounting  the  Connecti- 
cut succession  tax  and  New  Tork  state  tax 
are  properly  chargeable  to  the  principal  ac- 
count The  Item  for  taxes  paid  to  the  city  of 
Bridg^rt  la  chargeable  to  ttw  Income  ac- 
count. 

As  to  the  lOti  shares  of  the  air  brake  com- 
pany stock  form  a  part  of  the  principal  of 
Mrs.  Bishop's  estate,  it  Is  apparent  that  the 
division  made  of  that  stock  proceeded  upon  a 
mistaken  theory  and  resulted  unjustly  to  the 
Russell  Bishop  share,  and  too  favorably  to 
the  other  shares. 

Tbe  partial  distribution  of  personal  estate 
filed  January  28,  1908,  Is  to  be  Interpreted  as 
setting  out  to  the  Connecticut  Trust  &  Safe 
Deposit  Company  as  trustee  of  the  two  shares 
of  which  Mary  F.  and  William  D.  were  the 
respective  life  beneficiaries  the  Items  of  prop- 
erty enumerated  In  the  schedule  of  property 
assigned  to  each  of  these  shares,  including 
tbe  Adams  Express  Company  bonds,  subject 
only  to  the  condition  attached  to  these  bonds 
that  they  be  not  Judicially  declared  to  be  In- 
come. As  that  condition  must  fall,  tbe  trans- 
fer of  the  title  to  these  bonds  Is  to  be  regard- 
ed as  having  heen  equitably  complete,  carry- 
ing with  It  tbe  right  of  the  life  tenants  to 
enjoy  the  income  thereof  which  has  accrued 
since  the  date  of  the  distribution. 

The  superior  court  Is  advised  to  render  Ita 
Judgment  of  advice  that  both  the  106  shares, 
new  issue,  of  tbe  capital  stock  of  tbe  AVest- 
Inghouse  Air  Brake  Company,  and  the  (40,- 
000  par  value  of  Adams  Express  Cmnpany 
bonds  form  a  part  of  tbe  principal  of  Mrs. 
Bishop's  estate;  that  tbe  language  of  tbe 
trust  provisions  of  her  will  whereby  Income 
is  disposed  of  in  favor  of  life  beneficiaries 
comprehends  tbe  Just  proportion  of  the  net 
Income  of  her  estate  from  tbe  date  of  her 
decease;  that  the  distribution  of  January 
28,  190S,  was  effective  to  set  out  to  the  Con- 
necticut Trust  &  Safe  Deposit  Company  as 
trustee  the  Adams  Express  Company  t>onds 
therein  allotted  to  tlie  two  shares  of  which 
Mary  F.  Bishop  and  William  D.  Bishop  are 
the  respective  life  beneficiaries;  that  these 
beneficiaries  are  entitled  to  tbe  income  which 
has  accrued  thereon  since  said  distribution 
was  made;  and  that  tbe  sum  of  fl,405.3T 
paid  by  the  executors  to  tbe  city  of  Bridge- 
port for  taxes  Is  to  be  charged  by  them 
against  Income,  while  the  sums  of  $3,722.22 
and  11,281.27  paid  to  the  states  of  Connecti- 
cut and  New  York,  respectively,  are  to  be 
charged  against  principal.  No  costs  In  this 
court  will  be  taxed  in  favor  of  any  party. 
The  other  Judges  amcurred. 
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LOWE  et  al.  T.  HOLTER. 

(Bapnme  Conrt  of  Bltocle  Island.    Jan.  13, 
1909.  On  Rea^ment.  Feb.  S,  1909.) 

im  Txudob  and  PnacHASEB  (|  129*)— Refubai. 

OT  CONVETAKCB— DEFECnVB  TmJt. 

Where,  when  a  deed  was  to  be  delivered 
under  a  contract  at  sale,  the  period  within 
which  the  laud  might  be  Bold  by  the  ezecntriz 
of  the  Tendor'8  ancestor  had  not  elapsed,  and 
claims  had  beeii  allowed  against  the  estate,  and 
no  inventoiT  filed,  such  claims  being  unpaid, 
the  vendee  was  not  required  to  accept  the  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Parcfaaser,  Cent  Dig.  i  233;  Dec.  Dig.  I  129.*] 

2.  Specific  Pebpobuance  (S  130*)— Aitsweb 
—  Relief  to  Defendant  — Deposit— Ex- 
penses. 

Where,  fn  a  suit  to  compel  i>erformance  of 
a  land  conintct,  vendee  showed  an  unmarheta- 
ble  title,  be  was  entitled  to  recover  his  deposit, 
taxes  paid,  and  expense  of  searching  the  title, 
under  Court  and  Practice  Act  1905,  §  316,  pro- 
viding that  re&p<»ident  ma;  in  an  equity  suit 
avail  himself  of  any  matter  which  would  be 
open  to  him  on  a  cross-bill,  hy  setting  up  the 
matter  in  his  answer. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fimrmance,  Cent.  Dig.  |i  424,  425 ;  Dec.  Dig.  { 

Appeal  from  Saperlor  Court,  Providence 
and  Bristol  Counties;  WUliam  H.  Sweet- 
land,  Presiding  Justice. 

Action  by  Isatfel  E.  Lowe  and  others 
against  Henry  T.  Molter,  Judgment  for 
plaintiffs,  and  respondent  amteals.  Revers- 
ed. Decree  for  defendant 

Page  &  Page  &  Onahlng,  for  appellant 
Jobn  W.  Hogan  and  Philip  6.  Knauer,  for 
appellees. 

PER  CURIAM.  It  is  undisputed  that  on 
November  15,  1908,  the  day  when  the  deed 
to  the  premises  was  to  be  delivered,  the  peri- 
od of  two  years  and  six  months  within  which 
the  land  was  llaljle  to  be  sold  by  the  execu- 
trix to  satisfy  debts  of  the  testator  bad  not 
elapsed,  and  that  claims  of  more  than 
600  in  amount  had  been  allowed  against  the 
estate,  and  that  no  Inventory  of  the  estate 
had  been  filed  in  the  probate  court  It  is 
also  conceded  that  said  claims  were  not  paid 
until  after  November  15,  1908.  We  are  of 
the  opinion  that  the  record  title  to  the  prem- 
ises In  question  was  such  that  the  respond- 
ent was  not  obliged  to  accept  said  deed,  and 
that  the  relief  sought  by  the  complainants 
should  have  been  denied. 

The  rrapondent  claims  by  his  answer  af- 
firmative relief,  under  the  provisions  of 
Court  and  Practice  Act  S  316,  In  respect  of 
the  sum  of  $436,  being  the  amount  of  the  de- 
posit paid  by  him  on  the  day  of  sale,  and  the 
further  sum  of  $216.16,  being  the  amount 
of  the  tax  on  the  premises  for  the  year  1907, 
and  the  cost  of  searching  the  title  thereto, 
which  is  shown  by  the  evidence  to  have  been 
$35.  We  are  of  the  opinion  that  the  re- 
qwndent  is  entitled  to  the  repayment  of  these 
Kveral  sums,  with  Interest  thereon. 

The  respondent's  appeal  must  be  sustained, 
and  the  decree  of  the  superior  court  must  be 
reversed.    A  decree  in  accordance  herewith 


may  be  entered  upon  proof  of  the  discoD' 
tlnuance  of  the  suit  at  law  now  pending 
for  the  recovery  of  the  amounts  above  set 
forth.  The  parties  will  present  a  draft  de- 
cree for  the  consideration  of  the  court 

On  Motion  for  Reargnment 

The  record  shows  that  claims  amoantinK  to 
more  than  $3,600  had  been  duly  allowed  against 
the  estate  of  the  testator  and  remained  unpaid 
at  the  time  named  for  the  delivery  of  the  deed, 
which  was  within  the  period  for  which  the  land 
was  liable  to  be  sold  therefor,  and  there  was  do 
record  evidence  that  the  compromise  referred  to 
had  been  completed.  This  constituted  such  a 
cloud  apon  the  title  that  the  respondent  was  not 
bound  to  complete  the  purchase. 

^nie  motlMi  for  leaiigamait  is  doUed. 


WASHINGTON  REAL  ESTATE  CO.  T. 
WACHENHEIMER  BROS. 

(Supreme  Court  of  Rhode  Island.    Jan.  IS. 

1909.) 

Payment  (S  22*)— Payment  bt  Check. 

A  tender  of  a  check  for  a  part  of  a  debt, 
which  is  not  accepted  by  the  creditor,  but  is 
not  returned  to  the  debtor,  and  is  not  cashed, 
does  not  constitute  a  payment  of  the  amount  of 
the  check,  so  as  to  prevent  the  creditor  from  re- 
covering judgment  iw  the  entire  debt. 

[Ed.  Note. — For  other  cases,  see  Poymeoti 
Cent  Dig.  J  87 ;  Dec.  Dig.  |  22*] 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  Counties;  George  T.  Brown. 

Judges 

Action  by  the  Washington  Real  Estate  Com- 
pany against  Wachenheimw  Bros,  for  rent 
Defendant  tendered  a  check  for  part  of  the 
rent  due,  and  claimed  damages  by  reason  of 
a  leaky  roof  equal  to  the  balance  of  the  leat 
The  check  was  not  returned,  nor  was  It  ever 
cashed,  and  plaintiff  brings  action  for  the  en- 
tire amount  of  the  rent  and  defendant  aAa 
to  have  the  amount  of  the  check  deducted 
from  the  amount  of  the  verdict  There  was 
a  verdict  for  the  entire  amount  of  the  rrat 
and  defendant  excepts.  Exertion  overruled, 
and  case  remitted  for  judgment, 

J.  Jerome  Habn  and  James  C  Collins,  Jr., 
for  plaintiff.  Waterman,  Cnrran  ft  Hunt,  for 
defendants. 

PER  CURIAM.  There  Is  no  merit  In  the 
defendants*  exception,  and  the  same  is  ovei^ 
ruled.  The  case  Is  remitted  to  the  superior 
court  for  Judgment  on  the  verdict 


BIIiEiT  V.  RHODE  ISI^ND  CO. 

(Supreme  Court  of  Rhode  Island.    Jan.  13, 
1900.) 

Appeal  and  Erbob  (|  1005*)— Review- Cos- 

FLicTiNo  Evidence. 

Where  the  evidence  Is  conflicting,  and  tbe 
trial  court  has  overruled  the  motion  for  new 
trial  for  insufficiency  of  the  evidence,  its  ml- 
iDg  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §S  3948-3964;  Dec  Dig.  1 
1005.*] 

Exceptions  from  Saptflor  Conrt  Provi- 
dence and  Bristol  Goontles;  WlUord  B.  Tan- 
ner, Judge. 


•For  otlm  eases  SM  same  toplo  and  section  NUUBSR  In  Deo.  ft  Am.  Digs.  IMT  to  data^  *  Reporter  Indexes 

Digitized  by  Google 


LTNCH  T.  BBODB  ISLAND  00. 


693 


AcUon  by  Theresa  W.  Riley  against  the 
Rhode  Island  Company.  Verdict  for  plain- 
tiff. Defendant's  motion  for  a  new  trial 
was  denied,  and  he  excepts.  I^xceptloas 
OTerrnled,  and  *caTise  remitted,  with  direc- 
tions to  enter  judgment  on  the  verdict 

John  W.  Hogan  and  Lyman  &  McDonnell, 
for  plaintiff.  Joseph  0.  Sweeney,  for  .de- 
fendant. 

PER  CURIAM.  While  the  testimony  In 
this  case  is  so  conflicting  ihat  different 
mind9,  considering  the  same,  might  fairly 
arrive  at  different  conclusions,  there  Is  noth- 
ing In  this  case  that  tabes  It  out  of  the 
general  rule  expressed  In  Wilcox  v.  Rhode 
Island  C!o.,  29  R.  I.  292,  70  AU.  913.  We  can- 
not say  that  there  ts  error  In  the  verdict  of 
the  Jury,  and  the  defendant's  exc^vtlons  are 
without  m^it 

Tbe  defendants  exceptions  are  overruled, 
and  the  case  to  remitted  to  the  superior  court, 
with  direction  to  enter  Jndgment  on  the  ver- 
dict 


HANNAN      CAPRONI  (three  cases). 

(Supreme  Court  of  Rhode  Island.   Jan.  15, 
1909.) 

1.  ArpzAt  AHn  Eebob  (|  10a5*)-Ri:vii:w— 

^  EB  DICT8  • 

The  gMieral  role  Is  that,  where  a  verdict 
h  snateined  by  the  judge  presiding  at  the  trial. 
It  must  Btaui 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3948;  Dec.  Dig.  S  1005.  •] 

2.  New  Tbiai,  (|  fl7*)~-GH0UND9— Subpbisb 
—DnjazRCK  iw  Avkbtino  Consequekces. 

A  new  trial  will  not  be  granted  to  a  party 
because  he  was  oUlged  to  go  to  trial  in  the 
lower  court  without  p reparation,  where  he  did 
not  moTe  for  a  continuance  at  the  trial.  , 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  196;  Dec.  Dig.  i  97.*] 
a  New   Tbial   (|  102*)— OBOuNns— Newlt 

DiscovEBKD  Evidence— DiLiOENCB  in  Pbo- 

CUBINQ. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence,  where  one  diligence  was 
not  osed  to  procure  the  same  for  the  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  210;  Dec  Dig.  S  102.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  BilBtfd  CoontleB ;  Cteoi^  T.  Brown, 
Judge. 

Action  by  Michael  J.  Hannan  against  John 
Caproni.  From  a  denial  ot  defendant's  mo- 
tion for  a  new  trial,  defendant  brings  excep- 
tions and  petitions  for  a  new  trial  and  for 
leave  to  file  a  motion  for  new  trial  in  the 
snperlor  court  Exceptions  overruled,  and 
case  remitted,  with  directions  to  enter  jnig- 
ment  on  the  verdict 

Cooney  &  Cablll,  tor  plaintiff.  Doran  ft 
Flanagan  and  Armstrong  &  Dom^,  for  de- 
fendant. 

PEB  CURIAM.  The  drfendant^  excep- 
tlona,  based  upon  the  denial  of  hia  motion 
for  a  new  trial,  must  be  overruled.  The 


verdict  of  the  jury  In  favor  of  the  plaintiff 
was  sustained  by  the  Judge  who  presided  at 
the  trial,  and  In  such  circumstances  the  gen- 
eral rule  Is  that  the  verdict  must  stand. 

The  defendant's  petition  for  a  new  trial 
on  the  ground  that  he  did  not  have  a  full, 
fair,  and  Impartial  trial  must  be  denied. 
The  reoBons  contained  In  his  affidavit  and 
that  of  hto  counsel  In  support  of  the  petition 
— ^vlz.,  that  he  did  not  Ieoow  of  the  assign- 
ment of  the  case  for  trial  and  did  not  know 
the  case  was  assigned  until  the  evening  be- 
fore the  day  of  trial,  that  there  was  no  op- 
portunlty  for  preparation,  and  that  the  de- 
fendant was  obliged  to  go  to  trial  with  an  un- 
prepared case — would  have  been  grounds  up- 
on which  to  move  for  a  continuance;  but  no 
motion  for  delay  was  made  at  the  trial. 
Moreover,  the  statements  are  denied  in  the 
counter  affidavits  of  the  counsel  for  the  plain- 
tiff. 

Tbe  other  petition  for  leave  to  file  a  peti- 
tion for  a  new  trial  In  the  superior  court,  on 
the  ground  of  the  discovery  of  new  evidence, 
does  not  commend  itself  to  the  discretion  of 
this  court.  While  the  defendant  asserts  that 
he  was  unable  to  procure  tbe  evidence  now 
offered,  it  is  not  clear  that  he  used  due  dili- 
gence in  his  attempts  to  obtala  tbe  same. 
Furthermore,  there  are  affidavits  In  con- 
tradiction thereof. 

In  view  of  all  the  circumstances  surround- 
ing the  case.  It  does  not  appear  to  us  that 
justice  requires  a  revision  of  the  same.  The 
case  Is  remitted  to  the  superior  court  with 
direction  to  enter  judgmrat  on  the  verdict 


LTNCH  T.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Islaod.     Dec  29, 

1908.) 

Appeal  anu  Ebbob  (8  10(®*)— Review— Con - 

VLicTiNO  Evidence. 

Where  the  evidence  is  confiicting,  and  a  mo- 
tion for  a  new  trial  for  insufficiency  of  the  evi- 
dence has  been  overruled,  the  ruling  will  not  tM 
disturbed  on  appeal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3949;  Dec  Dig.  f  1005.*] 

Excepttons  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  George  T. 
Brown,  Judge. 

Action  by  Thomas  Lynch  against  the 
Rhode  Island  Company.  From  a  verdict  for 
plaintiff,  defendant  brings  exceptions.  Ex- 
ceptions overruled;  and  cause  remitted,  with 
directions. 

Cooney  A  Cahill,  for  plalntiC  Joseph  O. 

Sweeney,  for  defendant 

PER  CURIAM.  There  is  nothing  so  pecul- 
iar about  this  case  as  to  take  It  out  of  the 
general  rule  announced  in  Wilcox  v.  Rhode 
Island  Company,  29  R.  I.  292,  70  AU.  013. 
The  discrepancies  In  the  testimony  of  the 
plaintiff's  witnesses,  as  given  by  than  in  the 
various  trials  of  ttie  case,  were  called  to  the 
attention  of  court  and  jury,  uid  were  doubt- 
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less  given  proper  weight  by  tbem.  The  dam* 
ages  are  not  so  large  as  to  shock  the  con- 
science of  the  superior  court,  and  we  cannot 
say  that  they  are  so  excessive  that  the  ver- 
dict should  be  set  aside  for  that  reason. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  judgment  on  the  ver- 
dict 


GREENDUGH,  Atty.  Gen.,  v.  TOWN  COUN- 
CII/  OP  TOWN  OF  NARRAGANSETT. 

(Bapreme  Ooart  <tf  Rhode  Island.    Jan.  13. 

1909.) 

U  Census  (i  8*)— Statb  CrKsus— Ajpfbovai. 

BT  LeOISLATDBE. 

Geo.  Laws  1S96,  c.  6d.  S  3,  makes  the  com- 
mlsBioner  of  Industrial  statistics  superintendent 
of  the  census,  and  section  4  reqairea  him  to  su- 
perintend the  taking  of  the  census  and  re- 
ceive the  returns,  and  make  a  report  tliereof  to 
the  General  AssemUy.  The  state  census  of 
1905  was  duly  reported  to  the  General  Assem- 
bly, and  was  printed  bv  the  state  printers  as  a 
part  of  the  "Nineteentn  Annual  Report  of  the 
CommiBsioDer  of  Industrial  Statistics,  Made  to 
the  General  Assembly,"  and  was  also  printed  in 
a  census  bulletin  for  general  distribution,  where- 
in it  was  stated  that  it  was  compiled  from  a 
correct  account  of  the  returns  as  of  June  1, 
1005.  Held  that,  in  the  absence  of  a  statute 
requiring  any  formal  action  by  the  census  board 
or  General  Assembly,  it  would  be  presumed  that 
the  board  approved  the  census,  and  that  the 
General  Assembly,  by  receiving  the  report  and 
causing  it  to  be  published  as  part  of  an  official 
report,  also  approved  it  so  as  to  make  ft  a  legal 
census. 

[E!d.  Note.— For  other  cases,  see  Census,  Dec. 
Dig.  fi  8.*1 

2.  INTOXICATIKO  LiQUOBS  (|  45*) — ^LICENSES— 

NuMBEB  Issuable. 

Pub.  Laws  1908.  p.  206,  c  15SS.  |  2,  pro- 
viding that  the  number  of  liquor  licenses  in 
towns  shall  not  exceed  one  for  each  500  in- 
habitants as  determined  by  the  last  census  tak- 
en  by  the  United  States  or  the  state  of  Rhode 
Island,  means  the  last  census  actually  taken, 
whether  by  the  state  or  federal  government,  so 
that  the  state  census  of  1905.  and  not  the  fed- 
eral census  of  1900  would  determine  the  num- 
ber of  licenses  issuable. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig-  §  4S.*] 

3.  Intoxicatino  Liquobs  (I  101*)— Licenses 

—Expiration. 

A  liquor  license  granted  "for  the  year  end- 
ing December  1,  1909,"  became  effective  Decem- 
ber 1,  1908.  though  the  action  of  the  town  coun> 
cil  was  taken  November  10,  1908,  and  Pub. 
LAwe  190S,  p.  206.  c.  iriS3.  under  which  it  was 
granted,  only  became  effective  on  Deccmtier  1, 
1908  and  by  the  direct  provisions  of  the  stat- 
ute it  would  expire  on  December  Ist  next  suc- 
ceeding the  granting  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  S  101.*] 

Certiorari  by  William  B,  Greenoagh,  Attor- 
ney General,  against  the  Town  Council  of  the 
Town  of  Narragansett,  to  review  proceedings 
In  granting  llQUor  licensee.  Writ  Issued. 

George  H.  Huddy,  Jr.,  for  petltl<»ier.  Al- 
bert B.  Crafts,  for  req)ondent 


PARKHURST,  X  This  la  a  petlUou  for 
a  writ  of  certiorari,  bronght  to  this  court  by 
the  virtue  of  the  provtoloiu  of  diapter  1,  i 
2,  of  the  Court  and  Practice  Act  of  1905,  to 
review  certain  proceedings  ot  the  town  coun- 
cil of  the  town  of  Narragansett  in  granting 
licenses  to  sell  intoxicating  llQuors,  under 
the  provisions  of  chapter  1583,  p.  206,  of  the 
Public  Laws  of  1908;  amending  chapter  102 
of  the  General  Laws  ot  1896. 

The  said  town  council  on  November  16r 
1908,  granted  three  licenses  to  sell  intoxicat- 
ing liquors  at  retail,  to  -wit,  to  Mervln  A. 
Webster,  to  the  Sherry  Casino  Company,  and 
to  William  H.  Wooley;  said  licenses  belii« 
granted  "for  the  year  ending  December  1, 
1900."  Section  Z,  c  1583,  p.  206.  of  the  Pub- 
lic Laws  of  1908,  giving  power  to  town  coun- 
cils and  boards  of  commissioners  to  grant 
licenses,  contains  the  following  proviso: 
"Provided,  that  the  number  of  licenses  grant-  , 
ed  (not  Including  druggists'  liquor  licenses) 
shall  not  exceed.  In  the  several  cities  and 
towns  of  the  state,  one  for  each  five  hun- 
dred inhabitants  as  determined  by  the  last 
census  taken  under  the  authority  of  the  Unit- 
ed States  or  the  state  of  Rhode  Island."  At 
the  time  of  granting  of  said  licenses  the  last 
census  taken  under  the  authority  of  the 
United  States  was  In  1900,  and  shows  the 
popnlation  of  the  town  of  Narragansett  to 
have  been  at  that  date  1,523.  The  last  census 
taken  under  the  authority  of  the  state  of 
Rhode  Island  was  taken  In  1905,  and  shows 
the  population  of  the  town  of  Narragansett 
to  have  been  at  that  date  1,469.  All  three 
of  said  licenses  were  granted  at  the  same 
meeting  of  the  town  council,  each  by  a  sep- 
arate vote,  in  the  order  in  'whtcb  th^  are 
mentioned  above. 

The  questions  raised  are:  "(1)  Does  the 
language  of  section  2,  c.  1583,  p.  206,  of  the 
Public  Laws  of  1908,  to  wit,  'last  census  tak- 
en under  the  authority  of  the  United  States 
or  the  state  of  Rhode  Island,*  authorize  the 
use  by  the  licensing  board  of  either  census  at 
Its  pleasure?  (2)  May  a  town  council  grant 
a- license  to  expire  at  any  other  time  than 
the  1st  day  of  December  next  succeeding  the 
grantiug  thereof?** 

The  respondents  contend  that  there  is  no 
evidence  that  any  legal  census  of  Rhode 
Island  was  taken  in  1905;  that  there  is  no 
record  of  approval  of  such  census  by  the 
"census  board,"  consisting  of  "the  Gtovemw, 
the  Secretary  of  State,  and  the  Commissioner 
of  Industrial  Statistics,"  or  of  the  proper 
submission  of  the  census  of  1905  to  the  Gen- 
eral Assembly,  or  of  Its  acceptance  and  ap- 
proval thereof;  and  that,  therefore,  the 
respondents  were  justified  in  using  the  last 
census  (1900)  taken  under  the  authority  of  the 
United  States  as  their  basis  of  computation. 
We  cannot  agree  with  this  contention.  It  ap- 
pears before  us  that  the  state  census  of  1005, 
so  far  as  it  relates  to  the  population  of  the 
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state  (with  whlcfa  we  are  alone  concerned), 
was  duly  reported  to  the  General  Assembly 
by  the  Commissioner  of  Industrial  Statistics, 
who  la,  by  chapter  69.  (  3,  Gen.  Laws  1896, 
made  "superintendent  of  the  census,"  at  the 
Jannary  session.  1906,  through  Gov.  George 
H.  Utter,  and  was  printed  by  the  state  print- 
ers in  1906  as  a  part  of  the  "Nineteenth  An- 
nual Report  of  the  Commissioner  of  Indus- 
trial Statistics.  Made  to  the  General  As- 
sembly at  Its  January  Session,  1906."  It 
also  appears  that  the  same  census  of  popu- 
lation was  printed  by  the  Superintendent  of 
the  Census,  In  a  census  bulletin,  for  general 
distribution,  under  date  of  November  10, 
19Qe> ;  and  it  Is  therein  stated  that  "it  Is  com- 
piled from  a  correct  and  final  -count  of  the 
enumerators'  returns  as  of  June  1,  1906."  In 
the  absence  of  any  provision  of  law  requiring 
any  formal  action  by  the  board,  or  by  the 
assembly,  or  any  action' whatever  as  to  ap- 
proval or  acceptance,  it  is  to  be  presumed 
that  all  the  members  of  the  census  board  ap- 
proved the  census  as  above  reported,  and 
that  the  General  Assembly,  by  Its  action  In 
receiving  the  same  and  causing  It  to  be  print- 
ed and  published  as  part  of  an  official  report, 
also  approved  the  sam&  It  is  to  be  noted 
that  the  only  provision  as  to  a  report  to  the 
General  Aasembly  Is  contained  In  section  4, 
c.  69,  Gen.  Laws  1896,  as  follows:  "The 
snperintendent  of  the  census  shall  also  super- 
intend the  taking  of  the  census  and  receive 
the  returns  when  completed.  He  shall  also 
make  up  the  tables  from  the  returns  and 
prepare  and  present  to  the  General  As- 
sembly a  report  on  the  census,  showing  the 
Information  obtained  and  Its  application  to 
the  promotion  of  the  interests  of  the  state." 
This  duty  was  performed  by  the  superintend- 
ent as  above  indicated,  so  far  as  It  related 
to  peculation,  and  the  Information  was  there- 
after available  to  all  persons  having  occasion 
to  refer  to  the  same. 

We  have  no  doubt  that  it  was  the  plain  In- 
tent of  the  act  In  question  to  refer  to  "the 
last  census  taken,"  whether  It  was  taken 
under  the  authorl^  of  the  United  States  or 
under  the  authority  of  the  state  of  Rhode 
Island,  BO  as  to  give  as  a  basis  of  computa- 
tion the  latest  enumeration  made,  whether 
under  national  or  state  authority.  As  to 
the  flhst  question  raised,  therefore,  we  are  of 
the  opinion  that  it  was  necessary  l!or  the 
town  eoancil  of  the  town  of  Narragansett  to 
take  the  census  of  Rhode  Island  as  of  June  1, 
1905,  as  the  basis  of  determining  the  number 
of  licenses  which  could  be  lawfully  granted 
in  that  town.  The  population  of  Narragan- 
sett as  therein  shown  appears  to  be  1,469.  As 
this  was  the  last  census  taken  under  the  au- 
thority referred  to  in  the  proviso  above  quot- 
ed, that  number  must  control  the  action  of 
the  town  council  in  issuing  licenses  under 
said  statute.  As  the  number  of  licenses 
granted  (not  InclDding  dru^lstB*  liquor  1- 


censes)  shall  not  exceed  one  for  each  500  In- 
habitants as  determined  by  the  last  census, 
the  town  council  of  the  town  of  Narragan- 
sett had  no  authority  to  grant  more  than 
two  such  licenses  for  the  sale  of  liquors  in 
said  town.  It  therefore  follows  that  the 
last  of  the  three  licenses  by  them  granted,  to 
wit,  that  granted  to  William  H.  Wooley,  was 
unauthorized  and  void. 

As  to  the  second  question  raised,  although 
the  action  of  the  town  council  was  taken  No- 
vember 16,  1908,  granting  the  licenses  in 
question,  it  Is  evident  that  the  licenses  were 
to  take  effect,  and  could  only  take  effect,  on 
and  after  December  1,  1908,  because  the  law 
(chapter  1583)  under  wblch  the  licenses  are 
granted  only  went  Into  effect  December  1, 
1908,  and  because  the  express  words  of  the 
vote  granting  the  licenses  are  "for  the  year 
ending  December  1,  1900."  We  think  this 
action  was  in  legal  effect  a  grant  of  licoises 
on  December  1, 1908,  to  expire  on  the  lot  day 
of  December  next  succeeding  tbe  granttng  <rf 
the  same,  and  was  In  compliance  with  the 
language  of  the  statute,  tIb,:  "Whenever  any 
Mediae  for  the  sale  of  spiritoons  or  Intoxicat- 
ing liquors  shall  be  granted,  the  same  shall 
be  granted  to  expire  on  the  1st  day  of  Decem- 
ber next  succeeding  the  granting  of  the 
same." 

The  writ  of  oertI(»arl  will  accordingly  is- 
sue to  said  town  council,  commanding  tbem 
to  certify  the  record  relative  to  the  proceed- 
ings In  granting  the  said  license  to  William 
H.  Wooley,  in  order  that  the  same  may  be 
quashed. 


DARCET  V.  DARCET. 

(Supreme  Court  of  Rhode  Island.    Jan.  13, 
1909.) 

1.  PuADino  ({  201*)— DmcusBBft— Gbounos— 

SUXTIOIXnOT. 

Grounda  of  demurmr  to  a  bill  to  spedfieal- 
ly  perform  an  agreement,  that  complainant  does 
not  state  such  a  case  as  would  entitle  him  to 
the  relief  sought,  that  the  agreement  mentioned 
!□  the  bill  Is  void  and  of  no  effect  and  that 
the  promise  of  the  gift  of  the  land  ui  qnestlmi 
under  the  conditions  set  out  in  the  agreement 
is  such  that  under  the  allegations  of  the  bill 
it  cannot  be  enforced  and  respondent  compelled 
to  make  a  transfer  thereof,  are  too  general  to 
be  considered. 

[£9d.  Note.— For  othar  cases,  see  Pleading, 
Cent.  Dig.  i  476;  Dee.  Di^.  |  201.*] 

2.  Husband  and  Wifc  (S  46*)— Contbactb 
Bbtwbkn— CAPAcrry  of  Pabtibs. 

Under  Gen.  Laws  1896.  c.  194,  i  3,  as 
amended  by  Pub.  Laws,  c.  335,  {  1,  passed  May 
14,  1896,  authorizing  a  married  woman  to  con- 
tract with  the  same  rights  and  liabilities  as 
a  single  woman,  a  haBband  can  contract  to  con- 
vey land  to  his  wife  on  breaking  an  agreement 
not  to  renew  adulterous  relations.  In  consid- 
eration of  the  wife  agreeing  to  condone  past 
offenses. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  228;  Dec.  Dig.  {  46.*] 
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8.  HnSBAITD  AND  Wm  (I  46*)— GOHXBUTS— 
ConSIDBRATIOIf— SUFFIOIENOT. 

A  wife's  sgreemeot  to  dlacontinoe  a  dt- 
▼orce  Bait  wu  snffidettt  coDBideration  for  the 
husband's  agweaneut  to  convey  land  to  her  oq 
breaUiic  an  •creement  not  to  renew  adalterous 
telatloaa. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
^fe,  Cent  Dig.  I  228;  Dec.  Dig.  I  46.*] 
4k  OoNTBAcm  (S  so*)— "Vai-uabu  Considcb- 

ATION." 

"A  'valuable  condderatioa'  Is  some  legal 
ht  acquired  bj  the  promisor  In  cooaideratioii 
his  promise,  or  forborne  by  the  promisee  in 
consideration  oi  such  promise." 

(Bd.  Note^For  other 
Gent  Dig.  {  223;  Dec.  Dir  <  60.* 

For  other  definitions,  see  Words  and  Fhraaea, 
YoL  8,  pp.  7271-7273.1 

6.  DaUAOES  (I  TO*)— IdQUIDAXIO  DaKAQU  OB 

Penaltt. 

Under  a  contract  wherebj  a  wife  dismissed 
m  divorce  suit  and  condoned  adultery  in  con- 
sideration of  the  husband  coDveying  a  one-halt 
interest  in  iwrticular  property  and  agreeing  to 
convey  the  remaining  interest  if  he  renewed  the 
adulterous  relationa.  the  conveyance  of  the  lat- 
ter interest  Is  liquidated  damages,  and  not  a 
penalty  or  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  159;  Dec.  Dig.  {  78.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  William  H.  Sweet- 
land,  Presiding  Justice. 

Action  by  Ellen  M.  Darcey  against  Patrick 
L.  Darcey.  Ftom  a  decree  dismissing  the  bill, 
plaintiff  appeals.  Rereraed  and  ronanded, 
with  directlona. 

Hugh  J.  Carroll,  for  appellant  Claude  J. 
Farnsworth  and  Thomas  F.  Yance,  for  ap- 
pellee. 

DUBOIS,  J.  This  Is  an  appeal  from  the 
decree  of  the  superior  court  sustaining  the 
respondent's  demurrer  and  dismissing  the 
complainant's  bill  In  equity. 

The  bin  of  complaint  was  brought  by  the 
complainant  against  the  respondent  for  the 
purpose  of  enforcing  his  specific  perform- 
ance of  the  following  agreemeut: 

"This  agreement  made  and  entered  Into  the 
27th  day  of  November,  A.  D,  1906,  by  and 
between  Patrick  L.  Darcey,  known  also  as 
Lawrence  P.  Darcey,  and  Ellen  M.  Darcey, 
hia  wife,  both  of  Pawtucket,  In  the  county 
of  Providence,  state  of  Rhode  Island,  wlt- 
□esseth: 

"Whereas,  the  parties  hereto  have  been  liv- 
ing apart,  and  said  wife  has  a  suit  for  di- 
Torce  now  pending  In  the  Supreme  Court  of 
this  state  against  her  said  husband;  and 
whereas,  they  are  desirous  of  settling  their 
differences  and  become  reconciled,  It  Is  there- 
fore agreed  as  follows: 

"I.  Said  P.  L.  Darcey,  husband  as  afore- 
said, agrees  to  execute  and  deliver  to  his  said 
wife  a  good  and  sofficlent  deed  of  a  one-half 
interest  In  the  real  estate  owned  by  said  hus- 
band on  the  westerly  side  of  High  St,  Paw- 
tncket,  and  land  situate  and  known  as  the 


northeasterly  side  of  Broadway,  In  said  Paw- 
tucket (Nos.  86,  88,  and  90  Broadway),  one- 
half  of  the  land  on  Osbom  St,  Providence, 
R.  I.,  with  the  buildings  and  Improvements 
thereon,  which  said  land  shall  hereafter  be 
owned  in  common  by  them,  each  owning  one 
half. 

.  Bald  aton'Mi  Da fooy  shall  oJoo  bam 
the  fonto  of  ttao  ootatsa  wMih-  sh»  Is  M  pus 
e»t.»eQei¥lag, 

"III.  Said  Patrick  L.  Darcey  further  agrees 
that  he  shall  never  again  consort  with,  keep 
the  company  of,  or  support  or  pay  any  money 
or  other  valuables  to,  a  certain  woman  known 
by  the  name  of  Hughes,  or  the  child  she 
claims  belongs  to  said  Patrick  L.  Darcey.  If 
said  Patrldc  "L.  Darcey  shall  break  this  agree- 
ment concerning  said  woman  either  In  letter 
or  spirit,  then  this  condonation  shall  be  void, 
and  said  Patrick  L.  Darcey  shall  Immediate- 
ly convey  to  said  Ellen  M.' Darcey  his- remain- 
ing Interest  in  the  above-mentioned  land; 
and,  in  case  of  his  neglect  or  refusal  so  to  do  r 
on  the  occurrence  of  such  breach  of  this 
agreement  by  him,  the  superior  court  of  this 
county  is  hereby  authorized,  on  the  applica- 
tion of  said  Ellen  M.  Darcey,  to  appoint  a 
commissioner  to  make  such  conveyance  to 
said  Ellen  M.  Darcey,  and  her  heirs. 

"IV.  And  the  said  Ellen  M.  Darcey  hereby 
agrees  to  discontinue  the  said  [>etItIon  for  di- 
vorce and  to  condone  the  matters  between 
herself  and  her  said  husband.  In  considera- 
tion of  the  premises,  and  to  live  with  said 
Darc^  as  his  lawful  wife,  and  care  for  him 
as  such  and  of  their  common  home  and  es- 
tates. 

"In  witness  whereof,  the  parties  hereto  do 
hereunto  set  their  hands  and  seals,  binding 
themselves  and  their  several  and  respective 
heirs,  the  day  and  year  above  written. 

"Paragraph  II  erased  before  signing. 

"L.  P.  Darcey.  [Seal.] 
"Ellen  M.  Darcey.  [Seal.] 

"In  presence  of  H.  J.  Carroll." 

The  demurrer  referred  to  was  based  npon 
the  following  grounds: 

"(1)  That  said  complainant  does  not  state 
such  a  case  as  would  entitle  him  to  the  relief 
sought. 

"(2)  That  said  agreement  mentioned  In  said 
bill  of  complaint  Is  void  and  of  no  effect 

"(3)  That  said  agreement  mentioned  In  said 
bill  or  complaint  was  glvoi  without  any  con- 
sideration whatsoever. 

"(4)  That  said  agreement  Is  a  TOlantary 
one  and  cannot  be  enforced  In  a  court  of 
equity. 

"(5)  That  the  promise  of  the  gift  of  the 
land  in  question  under  the  conditions  set  ont 
in  the  agreement  is  such  that  under  the  al- 
legations set  oat  in  the  bill  cannot  be  en- 
forced and  the  respondent  compelled  to  make 
a  transfer  thereof. 

"(fS)  That  said  i^reement  to  make  said 
transfer  under  the  conditions  set  out  in  the 
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bill  was  entered  Into  by  tte  respcmdent  wiUi- 
out  any  valiiable  oonBidentton. 

'*(?}  Tbat  said  bUl  does  not  set  <mt  the 
whole  of  said  agreememl;  nor  make  a  c<^ 
of  the  aeme  a  part  of  said  bill  of  complaint. 

"(8)  That  by  said  blU  It  appears  tbat  said 
complainant  has  not  kept  and  p^wmed  her 
part  of  said  acreement" 

The  reasons  given  by  the  superior  conrt 
for  sustaining  the  demurrer  and  fbr  dlB- 
mlsstng  the  bill  veie:  "The  agreement  of 
irblch  the  complainant  prays  spedflc  per- 
formance Is  plainly  In  the  natnre  of  a  penal- 
ty agreed  upon  by  the  parties  for  the  future 
breach  of  said  agreemeid  by  the  regponAeat 
Equity  will  not  lend  Its  aid  to  enforce  a 
I»enalty  or  a  forfeiture,  and  the  complain- 
ant cannot  hare  In  this  proceeding  the  re- 
lief which  she  seeks." 

The  first,  second,  and  fifth  grounds  of 
demurrer  are  too  general  to  be  considered; 
Uie  serentli  and  eighth  spedflcatlons  are 
wltbont  merit;  and  the  third  and  fourth 
grounds  add  nothing  to  those  contained  in 
the  sixth  paragraph.  OAerefore  the  only 
questions  necessary  to  be  considered  are  the 
following:  Were  Oie  parties  capable  of  en- 
tering Into  the  agreemot?  Second,  was  the 
agreemmt  entered  Into  without  a  valuable 
consideratlonT  And,  third,  diall  the  con- 
veyance promised  by  the  respondent  upon 
breach  of  his  said  agreement  be  regarded  as 
a  penalty  or  fwfeltnre,  or  In  the  nature  of 
liquidated  damages? 

Time  can  be  no  question  but  that  the  com- 
plainant and  respondent  had  the  right  to  en- 
ter into  the  agreement.  Under  the  provisions 
of  Pub.  Laws,  e.  885. 1 1.  passed  May  14, 1896, 
Oen.  Laws  1806,  c.  101,  |  8,  was  amend- 
ed so  as  to  read  as  follows:  "Sec.  8.  A  mar^ 
ried  woman  may  make  any  contract  what- 
soever the  same  as  If  she  were  single  and 
unmarried,  and  with  tiie  same  rights  and 
liabilities."  The  agreemrat  is  based  upon 
a  valuable  consideration.  "A  valuable  con- 
sideration Is  some  legal  right  acquired  by 
the  promisor  In  consideration  of  his  prom- 
ise, or  forborne  by  the  promisee  In  consid- 
eration of  such  promise."  1  Page,  Contracts, 
I  274,  and  cases  cited.  By  clause  IV  of  the 
agresment  the  said  Ellen  H.  Darcey  agrees 
to  discontinne  her  petition  for  divorce,  and 
tbe  bill  avers  and  the  d^nrrer  admits  that 
sbe  did  discontinue  the  same.  This  was 
clearly  a  forbearance  to  prosecute  a  1^1 
rlffbt  which  she  had.  Sommer  v.  Sommer, 
87  App.  Dir.  434.  84  N.  T.  Bupp.  446;  Duffy 
r.  White,  115  Mich.  270,  73  N.  W.  868;  P<d8on 
V.  Stewart,  167  Mass.  216.  45  N.  B.  737.  36 
L.  B.  A.  771,  57  Am.  St  Bep.  ^2,  and  cases 
cited.  See,  also,  Adams  v.  Adams,  01  N.  Y. 
384,  48  Am.  Rep.  675.  Id  Which  the  remarks 
of  Bapallo,  J.,  are  pertln»at:  "We  are  un- 
able to  perceive  on  what  ground  the  arrange- 


ment  can  be  regarded  as  against  puUlc  poli- 
cy. It  tended  to  restore  peace  and  harmony 
between  husband  and  wif^  and  renew  their 
conjugal  relations.  Agreements  to  separate 
have  been  regarded  as  against  public  policy ; 
hut  It  would  be  strangely  inconsistent  if  ^ 
same  policy  should  condemn  agreements  to 
restore  marital  relations,  after  a  tonporary 
separation  had  taken  place.  While  the  law 
favors  the  settlement  of  controversial  be- 
twera  all  otiier  persons.  It  would  be  a  en- 
rioos  policy  which  should  forbid  husband 
and  wife  to  compromise  their  differences  or 
preclude  either  from  forgiving  a  wrong  com- 
mitted by  the  oOier."  We  regard  the  con- 
veyance to  be  made  by  the  respon(!tent  upon 
violatkm  of  his  agreement,  in  the  light  of 
liquidated  dama^m  and  not  as  a  penalty  or 
forfeiture. 

The  hUl  alleges  and  the  demurrer  admits 
that  Uie  respondent  has  performed  that'pra^ 
tlon  of  bis  contract  set  out  in  the  first  para- 
graph thereof,  and  that  thweby  the  com- 
plainant has  become  the  owner  of  an  un- 
divided one-half  part  of  the  real  ratate  wsd 
improvonents  therein  mentioned.  It  la  a|>- 
parrat  from  the  agreraaent  that  this  was 
r^arded  by  tbe  parties  as  compensation  to 
the  wife  for  the  injury  that  she  had  there- 
tofore sustained  by  reason  of  the  misconduct 
of  her  husband.  If  one-half  of  this  real 
estate  was  deemed  by  the  parties  to  be  the 
equivalent  of  adequate  damages  for  past 
misconduct,  why  should  we  question  It?  No 
one  claims  tbat  tbe  agreement  was  made 
with  Intent  to  delay,  hinder,  or  defraud  cred- 
itors. Tbe  innocent  and  Injured  wife  and 
her  guilty  husband  were  also  fully  compe- 
tent to  fix  the  amount  of  damages  the  wife 
would  sustain  in  case  of  the  hustumd's  fu- 
ture adultery  vrlth  his  former  paramour,  in 
wblcta  case  the  home  re-established  In  pur- 
suance of  the  agreement  would  be  broken  up, 
in  violation  thereof;  and  again  the  wife 
would  be  abandoned  for  the  mistress,  and 
m^de  to  suffer  as  much  or  more  than  before. 
In  such  circumstances  can  we  say  that  the 
other  half  of  tbe  real  estate  is  more  than 
adequate  compensation  to  the  petitioner? 
We  think  not. 

The  bill  alleges  and  the  demurrer  admits 
that  the  reiqtondent  has  violated  the  essen- 
tial condition  of  his  agreement  We  find, 
therefore,  that  the  agreement  is  valid  and 
subsisting,  that  It  Is  founded  on  a  valuable 
consideration,  tiiat  the  complainant  has  per* 
formed  her  part  of  the  agreemrait  and  that 
the  respondent  has  broken  the  same.  Tbe 
complainant  is  entitied  to  the  uHltf  sought. 

The  decree  of  tbe  superior  court  is  hereby 
reversed,  and  the  cause  is  remanded  to  thn 
superior  court,  with  direction  to  overrule  the 
respondent's  demurrer  and  for  further  pro- 
ceedings In  conformity  herewith. 
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8TEPHANX  T.  MARSDBK  et  al. 

(Court  of  Cbancerr  of  New  Jeraer.    Dec.  16, 

lOOS.) 

1.  COBPOBATIONS    ({  316*)— DlBBCTOBB— COH- 
TBAOW— VOIDABIUTT. 

It  beinc  ccmtror^  to  pablic  policy  to  permit 
■  director  of  a  corporation  to  freely  contract 
with  the  corporate  body,  ench  contracts  are 
voidable  at  the  option  of  the  corporatifHi. 

[EXL  Note. — For  other  casee,  sbe  Corporations, 
Cent.  Dig.  S  1401;   Dec.  Dig.  S  S16.*] 

2.  COBPOBAnONS    (I  320*)  —  COKTBACT  WITH 
DXBEOTOBB— AVOIDANCB--TU(E. 

A  corporation  must  exercise  its  right  to 
avoid  a  contract  with  a  director  within  a  rea- 
sonable time,  the  length  of  which  is  dependent 
on  the  circumstances  of  a  given  case. 

[Ed.  Note.— For  other  cBsea,  Me  Corporations, 
Dec.  Dig.  i  320.*] 

3.  COBPOBATIOKB  Q  820*)  —  CCHTTBACT  WIXH 

OiBBCTOB— Avoidance— Status  Quo. 

Where  a  cor[>oration  elects  to  avoid  a  con- 
tract with  a  director,  equity  will  place  the  par- 
ties in  statu  quo  by  requiring  payment  of  what 
the  corporation  lias  received. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  820.*] 

4.  COBPOBATIONB  (S  807*)  —  DiBECTOBS  —  NA- 

TUBB  OF  Duties. 

A  director  of  a  corporation  occupies  a 
fiduciary  relationship  to  it  in  the  nature  of 
that  of  a  trustee  to.  a  cestui  que  trust. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  SI  13S0,  1351 ;  Dec.  Dig.  t  307.*] 

5.  0<»POBATiONB  (5  316*)  —  Stockhouiebs  — 
Contract  with  DiBEcroB— Ratification. 

Since  the  stockholders  of  a  corporation  owe 
no  fidndary  relatitn  to  it,  all  the  stock* 
holders  by  mntnal  agreement  may  authorise  the 
corporation  to  contract  with  a  director,  or  may 
ratify  such  a  cratract  already  made  which  they 
believe  to  be  beneficial  to  the  cwporation. 

[Ed.  Note.— For  other  ceacB,  see  Corporations, 
Cent  Dig.  8  1412;  Dec  Dig.  S  316.*] 

6.  Cobpoeations  (i  202*)  —  Stock— Issuance 
TO  Pbohotebs— Cancellation— Action. 

While  the  duty  to  sue  to  cancel  sto^  Is- 
sued to  promoters  without  adequate  consider- 
ation is  primarily  in  a  corporation,  a  stock- 
bolder  may  sue  (or  such  relief,  where  the  con- 
trol of  the  oorjMration  Is  In  such  Interests  that 
it  wonld  be  fntile  to  expect  that  It  would  proee- 
CQte  the  suit  with  vigor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
CenL  Dig.  S  777;  Dec.  Dig.  S  202.*] 

7.  COBPOBATIONS  (fi  209*)  —  STOCK— ISSUANCE 

TO  Pbokoteb  —  Cancbixation  —  Dklat  — 
Laches. 

A  corporation  voted  certain  stock  to  a 
pnunoter  in  return  In  part  for  a  mail  order 
wstem  for  the  sale  of  the  corporation's  product. 
Plaintiff  for  several  years  acted  as  a  stock- 
holder, director,  and  secretary  of  the  corpora- 
tion, with  knowledge  of  such  transaction,  and, 
while  the  system  was  probably  worth  much  less 
than  what  the  corporation  paid  for  it,  plaintiff 
made  no  objection  to  the  contract  until  after 
the  system  became  obsolete,  and  until  it  was 
practically  Impossible  to  determine  Its  value  at 
the  time  the  contract  was  made,  nor  until  after 
the  stock  increased  greatl]^  in  value,  because 
other  profitable  means  of  dialing  of  the  cor- 
poration's product  were  devised.  Held,  that 
nlaistiff  was  barred  by  laches  from  maintain- 
ing a  suit  on  behalf  of  the  corporation  to  have 
the  contract  set  aside. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
De&  Dig.  I  209.*] 


Action  by  Albrat  O.'  Stephany  against 
John  E.  Biarsdoi  and  otfawa.  Judgment  for 
defendants. 

Joseph  H,  GaskiU  and  U.  O.  BtTton.  tar 
complainant  Norman  Grey,  Gtiarles  A 
Baake,  and  WilUam  B.  linn,  for  dtfendanta. 

LEAMING,  V.  C.  (orally).  The  law  which 
controls  our  courts  In  dealing  with  transac- 
tloQS  of  this  nature  is  so  well  defined,  and 
the  facts  of  the  case  are  so  much  fresher  in 
my  mind  at  this  time  than  they  wUl  be  at 
some  later  period,  that  I  doubt  the  advis- 
ability of  taking  the  case  ondw  advisement 

The  Court  of  Errors  and  Appeals  of  this 
state  has  held  that  It  la  so  far  contrary  to 
public  policy  to  permit  a  director  of  a  cor- 
poration to  freely  contract  with  the  corporate 
body  of  which  he  fs  a  dlrectw  that  contracts 
so  made  must  be  deemed  voidable  at  the  op- 
tion of  the  cwporatloii.  I  have  otMerved  a 
tendency  of  recent  years,  arising  largely 
from  the  extensive  and  complex  dealings  and 
rations  of  modem  trading  corpcnutions,  to 
relax  this  rule;  the  tendency  being,  as  I  have 
observed  it,  to  Inaugurate  the  modified  doc- 
trine that  such  contracts  sbonld  not  t>e  dew- 
ad  voidable  at  the  mere  optlMi  of  the  cor- 
poration, but  that  the  burden  idionld  be  Inv 
posed  upon  these  seeing  to  enforce  or  su'^ 
port  such  a  contract  to  clearly  establish  its 
fairness.  I  think,  however,  that  the  gen- 
eral rule,  as  I  have  briefly  defined  It,  u  es- 
tablished by  onr  Court  of  Appeals,  cannot  be 
said  to  have  been  in  any  way  r^axed  by 
that  court  since  It  was  there  first  stated  In 
the  case  of  Stewart  t.  Letal^  Valley  Railroad 
Company,  38  N.  J.  Law,  SOS,  and  It  has  since 
been  by  that  court  so  repeatedly  approved  and 
recognized  that  1  most  regard  It  as  a  fixed 
part  of  the  Jurisprudence  of  this  state.  The 
rule,  however,  Is  subject  to  certain  well-recog- 
nlzed  and  well-defined  limitations  One  limi- 
tation may  be  said  to  be  that  tlie  right  of  a 
corporation  to  avoid  at  Its  option  a  contract 
in  whldi  a  director  of  the  corporation  is  a 
party  most  be  exercised  by  the  corpOTatifm 
within  a  reasfmable  time.  What  is  a  rea- 
sonable time  must  be  d^;)eiident  In  a  Iirge 
measure  upon  the  particular  circnmstances 
of  any  given  case;  but  it  is  manifest  tiiat  In 
any  case  the  longer  delay  occurs  in  the  ex- 
ercise of  the  privily  iip<m  tlie  part  of  the 
corporation,  the  more  lOtely  It  Is  that  chain- 
ing conditions  wlH  render  It  impossible  for 
a  court  of  equity  to  restore,  with  any  degree 
of  accuracy  or  completeness,  tlie  original  con- 
ditions, and  relief,  if  granted,  must  always 
be  granted  upon  equitable  terms  and  with 
an  object  to  restore  the  prchexlBUng  conil<- 
tlons  as  nearly  as  possible.  A  directin-  of  a 
corporation  may  loan  money  to  Ills  cnpora- 
tion  and  may  be  unable  to  recover  the  money 
so  loaned  by  the  Inherent  force  of  Ute  cum- 
tract  by  reason  of  the  fact  that  the  corpora- 
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tlon  will  be  prlTlleged  to  avoid  the  contract 
as  sncii;  but  in  sucb  a  case  there  still  exists 
Qpon  the  part  of  the  corporation  an  obll^- 
tlon  which  the  law  imposes  npon  it  to  repay 
the  money  which  It  has  received,  and  that 
obligation  a  court  of  equl^  mnst  protect  Id 
any  effort  iq>on  the  part  of  the  corporation 
to  avoid  the  contract  So,  where  property 
baa  been  conveyed  to  a  corporation  by  a 
director  of  Oie  corporation,  while  the  con- 
tract under  wlilcSi  the  conveyance  has  been 
made  may  be  avoided  by  ttie  corporation,  It 
win  be  the  duty  of  a  court  of  eqhlty  to 
restore  to  tbe  party  who  made  the  conveys 
ance  such  property  or  valnes  as  he  has  parted 
with  and  aa  have  passed  to  the  corporation, 
and  any  considerable  efflux  of  time  after 
each  a  transaction  Is  liable  to  render  It  more 
or  less  difficult  or,  perhaps,  liniKWsIble  for  a 
conrt  to  restore  ralglnal  conditions  or  to 
adopt  substituted  conditions  with  fairness 
or  accuracy.  A  second  limitation  which  may 
be  said  to  exist  arises  from  a  distinction 
which  mnst  be  recognized  between  the  re- 
lation of  a  stockholder  to  a  corporation  and 
the  relation  of  a  director  to  a  corporation. 
A  director's  duties  are  trust  duties,  qr,  more 
accurately  speaking,  are  so  nearly  of  the 
nature  of  tbe  duties  of  a  trustee  to  bis  ces* 
tul  que  trust  that  a  fiduciary  relationship 
with  Its  attendant  re£g)onfilbllItIes  Is  appro- 
priately said  to  exist  between  the  director 
and  the  corporation ;  whereas,  the  position 
of  the  stockholder  of  a  corporation  la  not 
one  of  trast,  for  a  stockholder  owns  that 
which  may  be  said  to  represent  an  integral 
proportionate  part  of  the  corporation  as  a 
property  right,  and  it  Is  his  privilege  to  pro- 
tect that  right  and  to  deal  with  it  and  to 
deal  with  his  corporation  in  accordance  with 
his  best  Judgment,  so  th^  is  no  reason  why 
aU  of  tbe  stockholders  of  a  corporation  may 
not,  by  mutoal  agreement,  co-operate  to  en- 
able the  corporation  which  they  collectively 
comprise  to  make  a  contract  with  one  of  its 
directors,  or  to  ratify  such  a  contract  al- 
ready made.  If  the  stockholders  believe  that 
sncta  a  course  Is  beneficial.  Tbe  limitation 
to  which  I  refer  therefore  Is  that  the  stock- 
holders may  either  authorize  or  approve  of  a 
contract  between  a  corporation  and  one  of 
Its  dlrectcH*s  when  they  bellere  such  a  con- 
tract to  be  beneficial. 

In  tbe  present  case,  the  right  of  the  cor- 
poration to  avoid  the  contract  now  la  ques- 
tion Is  asserted  by  an  individual  stockholder 
of  the  corptwation;  complainant  asking  as  a 
stockholder  that  300  shares  (of  the  par  value 
of  915,000)  of  the  capital  stock  of  the  Liber- 
ty Cut  Glass  Company  of  New  Jersey  be 
canceled.  This  stock  was  Issued  by  the  cor- 
poration named  to  three  parties,  who  have 
been  called  Its  promoters,  and  now  be- 
longs to  one  of  the  three,  namely,  defendant 
John  E.  Harsden.  Where  rights  of  this 
natore  of  a  corporation  are  to  be  asserted. 
It  iB  primarily  the  dnt^  of  the  corporation 


to  assert  such  rights;  but,  where  the  man- 
agement of  the  corporation  Is  In  hands 
whose  Interests  will  be  Injuriously  affected 
by  the  assertion  of  the  rights  claimed.  It 
cannot  be  reasonably  expected  that  the  cor- 
poration will  be  active  In  the  matter,  and 
the  privilege  Is  accordingly  given  to  an  In- 
dividual stocUiolder  to  protect  his  Individual 
stock  Interests  In  a  suit  of  the  nature  of  the 
present  one  In  behalf  of  the  corporation,  and 
I  think  the  evidence  In  this  case  snffldentiy 
shows  that  the  management  of  llie  Llberlr 
Cut  Qlass  Gominny  of  New  Jers^  is  In 
such  hands  that  It  would  have  bem  entirely 
futile  for  the  complainant  to  have  asked  that 
tills  suit  be  prosecuted  with  vigor  by^  the 
corporation  Itself,  and  this  salt  may  there- 
fore be  sustained  In  Its  fnUness  by  the  in- 
dividual stockholder,  the  complainant  here, 
Albert  C  Stephany. 

Tbe  question  therefore  presented  Is  wheth- 
er a  conveyance  made  by  Hr.  Marsd^  the ' 
defendant,  and  his  two  associate  pnmioters, 
to  the  Liberty  Cut  Glass  Company. at  the 
time  of  Its  organization,  for  wfaldi  convey- 
ance th^  was  received  by  the  three  promo- 
ters the  $15,000,  par  valu^  of  8to(^  of  the 
corporation,  shall  be  set  aside  and  the  ytock 
BO  Issued  canceled,  ^ther  In  whide  or  In 
part  The  ground  of  the  relief  sought  Is  that 
the  contract  of  sale  was  not  only  a  contract 
between  the  corporation  and  three  men  who 
were  tbe  promotm  and  directors,  but  it  is 
also  claimed  affirmatively  upon  the  part  of 
complainant  that  the  contract  of  sale  was 
made  under  false  and  fraudulent  misrepre- 
sentations upon  the  part  of  defendant  Mars- 
den  and  his  two  associates,  and  that  values 
and  existing  conditions  were  by  them  repre- 
sented to  the  corporation  to  exist,  which.  In 
fact  did  not  exist  and  that  there  has  been 
a  failure.  If  not  entire,  then  nearly  so,  of 
the  consideration  for  which  tbe  stock  was 
Issued.  I  doubt  the  propriety  of  going  at 
length  Into  the  details  of  the  conditions 
which  existed  at  the  time  of  the  organiza- 
tion of  the  Liberty  Cut  Glass  Company,  and 
the  transfer  to  It  of  the  property  rights 
which  were  made  the  consideration  for  the 
stock  in  question;  but  perhaps  I  should  brief- 
ly summarize  the  situation  at  that  time  by 
the  statement  that  Mr.  Marsden  and  his  two 
associates  were  at  tbe  time  the  owners  of 
nearly  all  the  corporate  stock  of  a  Delaware 
corporation  operating  at  Philadelphia,  and 
known  as  the  "Quako:  City  Cut  Glass  Com- 
pany," which  corporation  was  engaged  In 
a  business  similar  to  that  of  the  proposed 
business  of  tbe  New  Jersey  corporation  then 
about  to  be  formed.  Mr.  Marsden  and  fals 
two  associates  referred  to  were  also  associat- 
ed as  partners  In  an  enterprise  which  In  ef- 
fect made  them  sales  agente  of  the  Phila- 
delphia corporation. 

The  enterprise  consisted  of  what  they  call- 
ed a  "mail  order  system"  of  placing  cut  glass 
upon  tiie  market  That  system  Mr.  Maisdoi 
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and  him  two  tisodates  claim  to  hmre  orig- 
inated and  to  liaTe-actlTelr  prosecuted  for  a 
period  of  18  montlui  prior  to  tiie  formation  of 
tbe  new  Jmej  corporatton,  and  by  the 
tlmony  of  Mr.  Maredoi  it  la  claimed  Hiat 
a  consldentble  som  of  mon^  baa  been  spent 
In  developing  tbe  ^stem  of  its  then  condi- 
tion; their  upendltnrea  having  included  a 
large  amount  paid  tor  advising  and  other 
Incidental  expenses.  At  the  time  of  tbe 
proposed  fbrmatlon  of  the  New  Jersey  cor- 
poration In  the  fall  of  1902,  the  partnership 
bu8lna»  of  the  three  sales  agents  referred 
to,  known  as  the  "mall  order  business,"  bad 
reached,  as  Mr.  Marsden  claims,  a  conaider- 
ablo  magnitude  and  was  prosperous.  It  was 
at  that  time  that  tbe  plan  was  originated 
whereby  It  was  proposed  to  establish  a  New 
Jersey  corporation  at  Egg  Harbor  under  the 
same  name  which  the  three  partners  had  been 
using  up  to  that  time,  namely,  the  Liberty  Cat 
•  Glass  Oompany,  which  corporation  should 
take  over  the  name  and  the  trade  and  what- 
ever tangible  business  assets  there  were  of 
the  Philadelphia  partoership,  and  should  Is- 
sue to  the  three  partners  in  payment  fbr 
such  assets  the  stodE  now  in  questlcm.  To 
that  end  a  public  meeting  was  held  In  Egg 
Ilarbor,  at  which  meeting  defendant  Mars- 
den and  his  two  associates  enlightened  those 
present  as  to  the  genu's!  plan,  and  at  that ' 
meeting  some  stodc  was  subscribed.  The ! 
idea  given  out  at  tiiat  meeting  appears  to 
have  been  that  Mr.  Marsden  and  hla  two  as- 
sociates WOTe  to  supply  to  the  new  company, 
in  value  at  least,  dollar  for  dollar  against 
such  money  as  the  Egg  Harbor  people  should 
put  into  the  concmi.  To  that  end  subscrip- 
tions to  stock  were  taken,  with  a  view  of 
raising  $15,000  hy  local  subscriptions,  and 
916,000  in  value  was  to  be  supplied  by  Mr. 
Marsden  and  hla  associates  by  conveying 
to  the  corporation  the  assets  already  refer- 
red to  which  they  possessed.  The  corpora- 
tion was  formed,  and  tbe  three  Incorporators 
met  on  October  3,  1902,  to  hold  the  organiza- 
tion meeting.  At  that  time  there  -n-ere  pres- 
ent a  number  of  the  stockholders  who  had 
or  were  about  to  8nI)Bcribe  for  shares  which 
were  to  be  paid  for  in  cash.  At  that  meet- 
ing a  resolution  was  passed  by  tbe  three 
men  named  in  the  charter  of  the  corporation, 
who  were  holding  the  organization  meeting, 
authorizing  the  board  of  directors  to  take 
over  these  assets  from  Mr.  Marsden  and  bis 
associates  and  to  issue  full-paid  stock  to 
them  to  the  amount  of  300  shares,  or  $15,000. 
The  Egg  Harbor  people,  who  were  present 
at  that  meeting  In  considerable  number,  were 
iDTlted  to  participate  in  the  proceedings  of 
the  meeting,  and  did  so,  and  I  think  the 
minutes  show  that  those  who  were  present 
unanimously  voted  for  the  resolution  au- 
thorizing the  purchase.  A  preliminary  agree- 
ment had  already  been  drawn  under  date  of 
October  3,  1902,  which  embodied  very  fully 
the  graeral  proposition  in  effect  as  I  have 
stated  it,  ezcqit  that  oilier  details  to  which 


I  have  not  yet  referred  were  embodied  in 
the  written  propoaltl(»i.  Aft»  the  meeting 
of  thft  IneoiporatorB  and  the  election  by  Uiou 
of  a  board  of  seven  directors,  ot  whom  Mr. 
Marsdoi  and  his  two  assodatea  wwe  three, 
and  of  whom  Egg  Harbor  sabscrlbers  for 
stock  were  four,  a  directora^  meeUng  waa  at 
once  held,  and  the  contract  in  anesticm  waa 
made  with  Mr.  Marsden  and  his  two  asaod- 
ates,  pursuant  to  a  re«olntlon  of  that  meet 
ing,  which  re80lnti<m  was  In  acooidance  with 
the  vote  of  the  preceding  o^anlzns*  meet- 
ing; and  pnrsaant  to  lliat  authorisation  flie 
conveyance  now  in  question  was  made  to  tbe 
corporation  of  tbe  rli^ts  which  Mr.  Marsden 
and  his  two  associates  had  been  op  to  that 
time  exerdsing  and  which  they  owned,  and 
the  sto(^  now  to  question  waa  issoed.  Wbila 
I  think  the  bill  of  sale  which  was  made  by 
Mr.  Marsden  and  his  two  associates  to  fbe 
company  refers  only  to  the  mall  order  busi- 
ness and  Its  assets,  the  testimony  diadoses 
that  what  was  in  fact  the  considaatton  tot 
the  issuance  of  tbe  stxtdk  to  Mr.  Marsdrai 
and  ids  associates  was  not  only  the  mall 
order  bustoess,  but  also  the  engagement  of 
Mr.  Marsden  and  his  associates  to  cause 
the  Philadelphia  company,  the  Quaker  City 
Glass  Company,  to  enter  Into  a  five  years' 
contract  with  the  new  Liberty  Company, 
whereby  the  former  company  ^ould  agree 
to  take  of  the  manufactured  products  of  the 
new  Liberty  Company  $25,000  worth  of  man- 
ufactured products  a  year  for  five  years  at 
a  profit  above  cost  to  the  new  Liberty  Com- 
pany of  IS  per  cent  So  tiie  two  elements, 
the  mall  order  bustoess  and  the  guaranteed 
contract,  were  the  things  which  formed  the 
consideration  for  the  issuance  of  this  stock. 
Whether  or  not  both  are  exiwesdy  named 
In  tbe  bin  of  sale  I  am  not  siue,  but  both 
are  set  forth  at  l^igth  to  the  written  prelim- 
inary agreement 

I  am  strongly  ImpresBed,  as  I  view  the 
sitoation  in  tbe  light  of  develoiHnMite  which 
have  transpired  since  this  transaction  occur- 
red In  1902,  that  the  values  conv^ed  by  Mr. 
Marsden  and  his  associates  to  the  Liberty 
Cut  Glass  Company  were  less,  considerably 
less,  than  $15,000  in  amount;  but  the  diffi- 
culty which  necessarily  confronts  one,  after 
so  long  a  time  has  elapsed,  in  ascertaining 
what  the  real  values  were  which  were  con- 
veyed, arises  from  the  fact  that  it  Is  almost 
Impossible  for  one  to  transport  himself  in 
effect,  to  that  early  date  and  accurately  view 
conditions  from  the  more  limited  view  points 
that  one  would  th^  have  had.  This  mailing 
contract  business,  accordtog  to  Mr.  Mars- 
den's  testimony,  was  then  of  great  value  and 
a  source  of  great  profit  both  present  and 
prospective,  but  soon  thereafter  became  lees 
valuable  by  reason  of  a  fact  which  could  not 
then  have  been  discerned,  namely,  that  others 
soon  toaugurated  the  pursuit  of  the  same 
system,  and  the  opposition  whldi  thus  arose 
destroyed  the  profits  which  before  that  time 
had  been  possible  through  those  channela. 
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In  imdertBkIng  to  assome  a  view  point  of 
the  year  1902  we  can  only  appropriately  view 
such  things  as  could  then  have  been  seen, 
and.  If  It  were  not  within  the  reasonable  con- 
templation of  the  parties  at  that  time  that 
new  bnslnees  conditions  of  the  natare  refer- 
red to  would  arise.  It  Is  Improper  at  this 
time  to  base  a  Judgment  iqKm  those  new  con- 
dltltnw  which  have  since  developed  and  be- 
come presently  apparent  So  It  is  manifest- 
ly difficult  to  determine,  in  case  this  stock 
should  at  this  time  be  set  aside,  what  values 
should  equitably  be  restored  to  Mr.  Marsden 
In  lieu  of  the  cancellation  of  the  contract 
Such  values  as  should  equitably  be  reator* 
ed  would  he  the  values  which  then  existed 
of  the  assets  which  Mr.  Marsden  and  bis  as- 
sociates placed  in  the  hands  of  the  new  com- 
pany; and  they  included,  as  already  stated, 
not  only  the  mall  order  bnsiuess,  but  also 
what  then  appeared  to  be,  and  what  I  may 
say  now  appears  to  have  t>een,  a  valuable  as- 
set In  the  nature  of  a  guaranteed  contract 
with  the  Quaker  City  Glass  Company,  under 
which  that  corporation  was  to  become  ob- 
ligated to  purchase,  at  a  15  per  cent  profit 
to  the  new  corporation,  the  amount  already 
stated  of  the  products  of  the  new  concern. 
So  I  find  myself  embarrassed,  extremely  so, 
in  ascertaining  a  satisfactory  method  where- 
by X  may,  with  what  I  can  regard  as  reason- 
able accuracy,  determine  upon  a  basis  for 
compensation  to  defendant  Marsden  in  the 
nature  of  a  restoration  of  rights  in  value 
equal  to  the  rights  which  were  delivered  to 
the  new  company,  should  the  stock  be  cancel- 
led pursuant  to  the  prayer  of  the  bill. 

It  Is  manifest  that  rights  cannot  be  re- 
stored as  they  originally  existed,  because  the 
business  which  was  conveyed  has  now  disap- 
peared entirely,  and  the  difficulties  which 
thus  exist  arise  prlmarUy  from  the  fact  that 
the  present  suit  was  Instituted  at  a  time  so 
long  after  the  time  when  the  original  trans- 
action occurred;  the  present  bill  not  having 
been  filed  until  August  1907.  It  Is  apparent 
that  no  corporation  has  the  right  to  specu- 
late upon  Its  privilege  to  avoid  a  contract 
which  it  has  made.  Its  right  of  rescission 
cannot  be  held  In  abeyance  awaiting  the 
changing  condltloDS  of  time  to  the  end  that 
the  results  of  the  contract  may  be  retained 
If  found  desirable  or  profitable  and  reject- 
ed If  found  unsatisfactory.  The  importance 
and  extreme  fairness  therefore  of  the  prin- 
ciple that  a  right  of  this  nature,  an  option  of 
this  nnture,  should  be  exercised.  If  at  all, 
promptly,  Is  manifest  In  almost  every  aspect 
In  which  we  approach  this  or  any  case.  At 
the  organization  meeting  to  which  I  have  re- 
ferred, Mr.  Stephany  was  present  and  par- 
ticipated. His  name  was  proposed  as  a  di- 
rector, but  others  received  more  votes  than 
be,  and  his  name  was  not  among  those  who 
were  declared  elected.  He  was,  however, 
made  a  director  at  the  annual  meeting  which 
was  h^d  January  19,  1004,  and  during  the 
time  between  the  organisation  meethig  In 


October,  1902,  and  the  annual  meeting  in 
1904  Mr.  Stephany  had  remained  continu- 
ously a  stockholder.  I  am  unable  to  agree 
with  the  suggestion  made  by  counsd  of  the 
defendant  to  the  efllect  that  the  participation 
of  the  stockholders  in  the  organization  meet- 
ing would  operate  as  either  a  ratification  or 
direction  upon  the  part  of  the  stockholders  for 
the  purchase  of  this  property  and  therefore 
become  the  Individual  act  of  the  stockholders 
or  the  act  of  the  corporation  by  virtue  of  the. 
unanimous  or  practically  unanimous  consent 
of  its  stockholders  given  at  that  time;  but 
It  does  appear  that  a  meeting  ot  the  stock- 
holders was  held  January  20,  1903— the  first 
succeeding  annual  meeting — at  which  meet- 
ing there  were  present  429  shares  of  atock 
and  were  absent  76  shares  of  stock,  the  total 
stock  having  been  DOS  shares.  At  that  meet- 
ing a  new  board  of  directors  was  dected. 
The  300  shares  of  sto(&  In  question  were  vot- 
ed by  Mr.  Marsden  and  his  associates,  but  of 
the  429  shares  prraent  129,  whldi  was  more 
than  a  majority  of  the  stock  exclusive  of  the 
stock  in  question,  was  represented  and  voted 
for  those  directors.  That  meeting,  as  will 
be  seen,  was  only  a  short  time,  three  months, 
after  the  organlsattoi  meettng.  The  next 
annual  meeting  after  operations  had  actively 
begun  was  on  January  19,  1904.  At  that 
meeting  thwe  were  411  shares  present,  which, 
excluding  the  800  shares  now  In  question, 
left  111  shares  of  stock,  or  more  than  half  of 
the  stock  held  by  the  Ess  Harbor  people.  At 
that  meeting  Mr.  Stephany  was  present  and 
was  elected  a  director,  and  I  believe  nomi- 
nated by  Mr.  Diamond,  one  of  Mr.  Marsden's 
associates,  as  a  director.  At  that  meeting  a 
r^rt  was  made  by  the  president  of  the  cor- 
poration to  Its  stockholders,  and  In  that  re- 
port It  was  shown  what  the  amount  of  sales 
had  been  nnder  the  Quaker  City  contract 
and  also  what  the  amount  of  sales  had  been 
up  to  that  date  under  the  mall  order  system, 
so  that  at  that  time  the  practical  operative 
results  of  the  two  classes  of  assets  which 
bad  been  turned  over  to  the  Liberty  Com- 
pany were  displayed  to  the  assembled  stock- 
holders, and  If  the  results  which  had  been 
obtained  during  that  period  of  one  year  and 
three  months  by  the  use  of  those  assets  by 
the  Liberty  Company  Indicated  a  lesser  value 
of  these  assets  than  had  been  represented  by 
the  promoters,  or  Indicated  a  lesser  value 
than  the  amonnt  which  had  been  paid,  then 
a  duty  at  that  time  devolved  upon  the  stock- 
holders who  were  present  to  exercise  any 
rights  tbey  bad  in  the  way  of  avoidance  of 
the  obligations  of  the  company  which  had 
been  given  as  a  consideration  for  the  trans- 
fer of  the  assets. 

Stockholders  who  were  not  present  were 
privileged  to  be  present  and  were  In  a  meas- 
ure chargeable  with  notice  of  what  occurred. 
Mr.  Stephany  is  a  man  of  acute  Intelligence. 
At  that  time  he  well  knew  wbat  had  been 
paid  for  the  assets  which  had  been  turned 
over  to  tbe  corporation,  and  at  that  time  was 
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Informed  wbat  the  practical  results  had  been 
In  the  handling  of  thoee  asBeta  by  the  corpo- 
ration, and  as  an  Intelligent  man  It  became 
his  duty  and  the  duty  of  all  stockholders  to 
Inquire  and  ascertain  the  value  of  these  as- 
sets, and  to  ascertain  whether  any  mlsrepre- 
sentations  of  value  or  failure  of  considera- 
tion existed,  and  to  assert  such  rights  as  be- 
longed to  the  corporation,  rather  than  to  per- 
mit the  corporation  to  continue  to  utUtze  the 
assets  for  an  Indefinite  period  and  In  effect 
speculate  upon  the  development  of  time.  No 
action,  however,  was  taken,  looking  to  the 
rescission  of  the  contract,  and  again  In  Jan- 
uary, 190B,  there  were  present  at  the  stock- 
holders' meeting  447  shares,  which,  exclud- 
ing the  800  shares  In  question,  1^  147 
shares,  more  than  a  majority  of  the  stock 
held  by  the  Egg  Harbor  people,  and  Mr. 
Stephany  was  present  and  was  elected  secre- 
tary and  director.  On  January  16,  1906,  an- 
other stockholders'  meeting  occurred,  at 
which  more  than  a  majority  of  the  stock,  ex- 
cluding the  300  shares  In  question,  were 
present  and  participated,  and  Mr.  Stephany, 
I  think,  at  that  meeting  was  again  re-elected 
both  as  a  director  dnd  secretary.  I  think  it 
also  appeared  at  that  meeting  that  the  profits 
of  the  concern  had  reached  10  per  cent,  net 
for  the  th^  current  year.  At  that  time  the 
company  was  still  operating  under  the  Qua- 
ker City  contract,  but,  as  I  recall  It,  the  mall 
ord^  business  had  at  that  time  practically 
ceased.  On  May  16,  1906,  the  Quaker  City 
contract  was  canceled.  The  reason  for  Its 
cancellation  may  not  be  material,  but  It  was 
canceled  by  mutual  agreement  of  the  Quaker 
City  Company  and  the  Liberty  Company.  It 
does  appear,  and  Is  undoubtedly  a  fact,  that 
up  to  that  time  the  Liberty  Company  had 
been  suffering  for  want  of  capital.  It  had 
been  anticipated  at  the  outset  that  they 
would  need  (15,000  cash  capital,  and  the  sub- 
scriptions which  were  forthcoming  only 
reached  about  $10,000,  and  there  had  been, 
in  consequence,  n  shortage  of  cash  capital, 
and  the  Quaker  City  Company  had,  according 
to  the  testimony,  gone  far  In  the  line  of  In- 
dulgence to  the  Liberty  Company.  They  had 
supplied  to  the  Liberty  Company  a  line  of 
credit  which,  In  some  measure,  bad  enabled 
the  Liberty  Company  to  conduct  its  affairs 
at  a  profit,  and  without  that  line  of  credit  It 
appears  that  the  Liberty  Company  would,  in 
all  probability,  have  been  embarrassed.  At 
any  rate,  a  friction  occurred  between  the  two 
companies,  and  that  friction  seems  to  have 
occurred  because  of  a  claim  upon  the  part  of 
the  Liberty  Company,  or  Mr.  Marsden  rep- 
resenting the  Liberty  Company,  that  the  Lib- 
erty Company  was  entitled,  under  the  con- 
tract, to  a  15  per  cent,  profit  on  the  cost  of 


the  blanks,  which  blanks,  as  I  understand  it 
were  articles  manufactured  by  other  glasa 
companies  in  the  rough,  and  whlcb  were 
ground  by  the  Liberty  Company.  Wltbout 
undertaking  to  ascertain  whether  sucli  a 
claim  was  valid  or  not,  I  am  Impressed  that 
any  charge  upon  the  part  of  the  Liberty 
Company,  under  the  contract  referred  to,  of 
15  per  cent  of  the  cost  of  blanks,  when  those 
blanks  had  been  supplied  by  the  Quaker  City 
Company  to  the  Liberty  Company  and  had 
not  been  paid  for,  was  a  severe  strain  on  the 
spirit  of  the  contract  However,  the  contro- 
versy r^ulted  in  a  compromise  agreement  by 
which  the  contract  was  abrogated,  and  there 
seems  to  be  no  doubt  but  that  that  occurred 
as  the  deliberate  act  of  both  companies. 
Since  that  time  the  Liberty  Company  has 
been  proceeding  with  Its  work  at  a  profit  and 
at  a  considerable  profit  They  have  isosie 
Into  a  new  system  of  handling  their  prod- 
ucts, to  advantage,  as  appears  by  the  testi- 
mony, so  that  In  the  year  1907  they  appear 
to  have  made,  as  nearly  as  I  can  ascertain, 
something  like  90  per  cent  on  their  capital 
of  $25,000.  The  concern  is  manifestly  a 
flourishing  concern  at  this  time.  They  have 
been  enabled  to  carry  to  a  surplus  account 
enough  profits  to  give  them  a  better  work- 
ing capital,  and  are  now  making  profits  to 
the  amount  I  have  named.  If  the  $15,000 
stock  held  by  Mr.  Marsden  Is  wiped  out  the 
remaining  stockholders,  at  the  present  rate 
of  earnings,  will  be  receiving  something  like 
80  per  cent  profits  In  the  way  of  dividends 
and  surplus  under  the  present  showing. 
Elach  year  the  annual  stockholders'  meetings 
have  been  held,  and  I  think  at  each  annual 
meeting  Mr.  Stephany  has  been  present,  aud 
such  stockholders  who  have  not  been  present 
have  been  privileged  to  be  and  have  been 
privileged  to  acquire  an  intimate  knowledge 
of  the  affairs  of  the  concern.  They  had  the 
opportunity  to  know  what  was  being  done 
and  what  had  been  done,  and  it  was  their 
duty  to  embrace  that  opportunity. 

If  these  circumstances  and  this  long  delay 
In  the  assertion  of  corporate  rights  have  not 
amounted  to  a  ratification  of  the  contract  by 
the  stockholders,  it  seems  entirely  clear  that 
the  long  delay  Jn  the  assertion  of  the  dalm 
now  asserted  has  operated  to  render  It  im- 
possible for  this  court  to  ascertain  at  tbls 
time  with  reasonable  accuracy  or  certainty 
the  equitable  terms  on  which  relief  may  now 
be  based,  and  I  em  fully  convinced  that  tbe 
long  delay,  under  the  circumstances  named, 
must  be  regarded  as  operative  to  bar  the  re- 
lief now  sought. 

It  Is  my  Judgment  therefore  that  the  relief 
which  the  complainant  now  seeks  must  be 
denied,  and  I  will  so  advlsA. 
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COLLIKS  T.  LEABY  et  al. 

(CoiiTt  of  Enora  and  Appeals  o{  Meir  Jener- 
Nor.  16,  1908.) 

1.  SPKCinC  PEBTOBHARCE  (§  106*). 

Where  a  husband  orally  agreed  to  convey 
property  to  complainant,  and,  after  the  hii»- 
rand'a  death,  his  wife  broafht  ejectment  for  the 
pn^Wr^,  which  complainant  was  occupying, 
Che  wife  was  a  necessary  party  to  a  suit  to 
compel  specific  performance  of  the  agreement  to 
convey  and  to  enjoin  the  ejectment  suit,  at  least 
as  far  as  the  injunctive  relief  was  concerned. 

[£d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  S  106.*] 

2.  Speoifio  PisitMHAKOx  ({  106*>— AonONS— 
Pasties. 

Where  one  agreed  with  complainant's  hns- 
band  to  convey  property  to  complainant  merely 
for  convenience,  out  there  was  no  agreement  that 
she  should  hold  it  in  trust  for  her  husband's 
hein,  they  were  not  necessary  partlefl  to  a  soit 
by  OMnpIainant  for  vpedfie  penoimanee  of  the 
asmnwnt  to  convoy. 

iBd.  Note^FoT  other  caaea,  sea  Spodfic  Per> 
fonaanee,  De&  Dig.  i  108.*] 

8.  Ekjinrr  (I  148*)  — PuADiNa  — MoxTU-ABi- 

OU8NE8S— SbVEBAI.  CAUSES  OF  AOTIOIT. 

The  role  against  maltifarioomesa  ia  merely 
on*  of  convenience,  and,  if  the  «nirt  can  make 
m,  decree  ■  on  a  nil  whidi  joins  Indepradent 
caoMa  of  action,  the  Mil  will  not  be  considered 
mnltifariooB ;  bnt,  if  it  is  impossible  to  make 
a  decree  so  as  to  do  Joatlce  to  all  parties,  the 
court  will,  of  its  own  motion,  treat  the  bill  as 
imilti£srious,  whether  or  not  the  objeetiOD  is 
raised  by  the  parties. 

[Bd.  Note.— For  other  cases,  see  Eaaity,  Cent 
Dig.  H  341-307;  Dec.  Dig.  |  148^*1 

4.  BQimT  <S  148*)— FUADno— BxLUP— HuL- 

TXrASIOUSNESS. 

Complainant's  hasband  made  a  contract 
with  defendant's  husband  and  a  coriK>ratioo  con- 
trolled by  him,  bv  which  the  corporation  was  to 
liave  the  use  of  a  patent  belonging  to  com- 
plainant's hasband,  for  which  the  corporation 
agreed  to  pay  a  royalty  and  defendant's  hnsband 
agreed  to  convey  to  complainant  a  house.  Held, 
that  the  transaction  was  a  single  agreement  and 
could  be  dealt  with  by  one  decree  against  the 
two  sets  of  defendants  and  a  bill  for  specific 
performance  of  the  agreement  to  convey  and  an 
accounting  tor  royalties  due,  making  defendant, 
ber  husband's  heirs,  and  the  corporttioD  de- 
fendants was  not  multUarions. 

iEld.  Note.— For  other  cases,  see  Equity,  Cent 
Di^.  U  S41-867;  Dec.  Dig.  9  14S.*] 

5.  Specific  PEaroBiCAircB  (S  127*)— Reubf— 

iNCIDEnTAL  RELnar— ACCOUNTINO. 

In  a  suit  against  a  corporation  and  its 
manager  for  specific  performance  of  a  contract 
by  which  the  corporation,  in  consideration  of 
the  nae  of  a  patent  owned  by  complainant 
agreed  to  pay  royalties,  and  the  manager  agreed 
to  convey  certain  property  to  craiplainant 
equity,  having  jurisdiction  to  determine  tlie  na- 
ture of  the  contract  wUl  decree  an  accounting 
Bs  to  the  royalties. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec  Dig.  {  127.*} 

8.  SPECIFIC  Pesfobuance  (I  106*)— Pabties. 

Where  defendant's  hnsband  agreed  to  con- 
vey to  complainant  property  which  complainant 
and  ber  husband  thereafter  occupied,  but  de- 
fendant and  ber  husband's  helm  brought  eject- 
ment therefor  after  his  death,  In  a  suit  for 
Kpedfic  performance  of  the  agreement  to  convey 
and  to  restrain  the  ejectment  action,  tlie  heirs 


were  proper  parties  for  flie  pnrposea  of  the  In* 

junction. 

[Ed.  Note.— For  other  cases,  see  Specific  Per* 
formance,  Dec  Dig.  {  106.*] 

7.  Specifio  Pebfobmance  <S  106*)— Pabties— 

Heibs  of  Pabtt  Contbaotino. 

In  a  suit  for  specific  performance  of  a 
contract  to  convey  land,  the  neirs  of  the  party 
contracting  to  convey  are  necessary  parties  de- 
fendant to  the  decree. 

[Ed.  Note. — For  other  cases^aee  Spedfie  Per- 
formance, Cent.  Dig.  §  347 ;  Dec.  D%.  {  106.*] 

Appeal  from  Court  of  Chancery. 

Suit  for  specific  performance  and  other 
relief  by  Sara  D.  Collins  against  Mary  C 
Leary  and  others.  From  an  order  overruling 
a  demurrer  to  the  bill,  defendants  appeal. 
Affirmed. 

The  following  is  tbe  cvbdon  of  Howell,  Y. 
C,  of  the  court  Mow: 

"The  arBnment  to  tbis  case  took  ^ce  at 
tbe  October  term.  Tbe  qoestlon  at  Ime 
was  decided  orally,  and  an  order  was  enter- 
ed oTwndIng  tbe  demorrer.  An  anieal  hav- 
ing beoi  tskoi,  I  am  called  upon  to  state 
the  reasons  wlildi  led  to  ttie  sustaining  oC 
the  bia 

"Tbe  facts  are  these :  wnilam  A.  Collins 
had  been  for  years  an  en^Ioyfi  of  tbe  Uorrls 
&  Oummings  Dredging  Craipaiiy,  of  wbicb 
company  James  D.  Leary  wai  the  controlling 
infloenc&  Collins  died  in  1906,  leaving  tbe 
complainant  bis  widow,  wbo  became  admin- 
istrator of  bis  estate.  Leary  died  In  1902, 
leaving  a  widow  and  sevenl  cbildnzi,  all  of 
whom,  togetber  with  tbe  Morris  ft  Commlngs 
Dredging  Company,  are  parties  defendant 
Tean  ago  CoHlns  invented  a  dredging  bnck- 
et.  tor  wbicb  be  obtained  letters  patrat  It 
seems  to  have  ben  ocmsldored  ns^nl  in  tbe 
business  of  tbe  Morris  ft  Camming^  Dredg- 
ing Company,  and  an  agreement  was  made 
in  190S  betweoi  Leary  on  bis  litfialf  and  on 
behalf  of  bis  company  wbldi  ttie  company 
obtained  tlie  rlgbt  to  use  tbe  inventkm,  in 
consideration  of  wtai<Ai  tbe  company  and 
Leary  agreed  orally  to  convey  to  GoUlns  a 
house  and  lot  In  Bloomfleld  for  a  bome  for 
himself  and  family,  bat  that  as  a  matter  of 
convenience  tbe  title  sbonld  be  taken  in  the 
name  of  bis  wif^  the  present  complainant 
It  was  also  agreed  at  tbe  ssme  time,  and 
as  part  of  the  same  conaideratirai,  Uiat  the 
Morris  ft  Cummtngs  Dredging  Company 
would  pay  to  Gollhis  a  fUr  royalty  tor  tbe 
use  of  tbe  Invention.  In  pursuance  of  this 
agreement  CoUlns  and  his  family  at  once 
took  posseBsiott  of  tbe  premises.  GoUlns  dur- 
ing his  lifetime,  and  the  comj^lnant  with 
her  family  since  his  death,  have  been  In  the 
continual  possession  of  the  premises,  and 
are  now  in  such  possession.  Th^  have  nev- 
er paid  any  rent  or  In  any  way  recognized 
any  right  of  Leary  or  bis  widow  and  heirs  in 
the  property,  but  have  always  treatM  It  as 
their  own.  A  deed  of  conveyance  from 
Leary  to  Mrs.  Collins  was  at  one  time  drawn 
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and  executed,  but  was  never  delivered,  be- 
cause the  parties  had  never  flnally  agreed 
upon  the  amount  of  the  royalty  which  should 
be  paid  by  the  Morris  &  Cummings  Dredging 
Company  for  the  use  of  the  patented  bucket 
Meantime  the  dredging  company  has  been 
tulng  the  Invention  in  its  business  and  has 
paid  no  royalty  whatever  therefor.  N^tia- 
tlons  concerning  the  amount  of  the  royalty 
continued  between  Collins  and  Leary  until 
1902,  when  Leary  died,  and  after  that  with 
the  Leary  heirs  until  Collins  died,  without 
any  definite  result  In  1907  Mrs.  Leary,  the 
widow  of  James  D.  Leary,  and  the  Leary 
heirs,  began  an  action  of  ejectm«it  against 
Mrs.  Collins  for  the  recovery  of  the  premises 
In  question,  and  this  suit  Is  brongtat  to  obtain 
decree  for  the  specific  perfwmance  of  the 
contract  (1)  on  the  part  of  the  Learys  by  de- 
livery of  a  deed  for  the  premises  In  question 
to  Mrs.  Collins,  and  (2)  by  the  Morris  & 
Cummlnc^  Dredging  Company  by  acconntliig 
for  the  fair  value  of  the  right  to  nae  the 
patent  dredging  bucket 

"Tbe  bill  prays,  among  other  things,  for 
a  preUmlnary  Injunction  against  the  prosecu- 
tion ftf  ttM  suit  at  law.  The  dredging  com- 
pany Bq)arately,  and  Qie  widow  and  three  of 
the  Leazy  belrs  Jointly,  have  demurred.  The 
dredging  company  assert:  (1)  Want  of  eq- 
uity ;  ^)  that  It  Is  not  bomid  toy.  the  Leaty 
agreement ;  (8)  Uiat  the  blU  is  mnltlfarlons ; 
(4)  that  tlw  GoIUna  heirs  are  necessary  pax^ 
ties;  (5)  that  C(»uplal&ant  sues  in  both  ber 
Indlvldnal  and  r^resentative  capacity;  («J 
that  this  court  has  no  jurladlctloa ;  (7)  that 
the  complainant  has  cnnplete  remedy  at  law. 
Mrs.  Leary  and  the  three  Leary  heirs  allege: 
(1)  Want  of  equity;  (2)  multlf arlousness ; 
^)  Leary's  widow  has  no  Interest  and  should 
not  be  a  party ;  (4)  the  Collins  heirs  are  nec- 
essary parties;  \S)  the  complainant  sues  In 
both  her  Individual  and  rq^resentatlve  ca- 
pacities; (6)  the  court  hu  no  Jurisdiction; 
(7)  there  la  a  remedy  at  law.  These  objec- 
tions will  be  taken  up  in  the  order  in  which 
they  appear  In  the  hrlet  for  the  demurrant 

"1.  The  first  objection  is  tiiat  the  widow 
of  James  D.  Leary  Is  an  Imprc^r  party.  It 
Is  quite  possible  that  she  la  not  a  necrasary 
party  tor  the  final  relief  which  hi  prayed  by 
the  bill.  She  possibly  may  not  be  compelled 
to  surrender  her  right  of  dower  In  the  prem- 
ises, but  aven  in  that  event,  she  Is  a  proper 
party  and  may  properly  be  brou^t  In  for 
the  protection  of  her  own  Interests.  If  It 
should  appear,  howevtf,  on  final  hearing, 
that  she  had  executed  tibe  deed  which  the 
Ull  alleges  was  executed  to  Mrs.  Collins,  it 
might  be  hdd  that  she  had  waived  her  dow- 
er right  This,  however,  is  a  question  which 
is  merely  suggested  and  Is  not  at  all  decided. 
The  ccmduslve  thing  about  her  case  Is  that 
she  la  one  of  the  parties  plaintiff  in  the  ac- 
tion of  ejectment  and  is  undoubtedly  a  nec- 
essary party  to  tbe  restraint  which  the  bill 
ultimately  prays. 

"2.  The  next  objection  argued  is  that  the 


heirs  at  law  of  William  A.  Collins  are  nec' 
essary  parties.  Tbe  agreement  provided  tbat 
the  dredging  company  and  I<eary  would  con- 
vey the  premises  in  question  to  Mrs.  Collins 
as  a  matter  of  convenience.  It  may  well  be 
that  Mrs.  Collins  would  hold  the  premises  in 
trust  for  the  heirs  of  her  husband,  but  there 
Is  nothing  in  the  case  to  show  that  there  la 
or  can  be  any  such  trust  Mrs.  Collins  sued 
merely  for  the  ^>ec]flc  performance  of  the 
agreement  to  convey  to  her.  What  hapiiens 
after  such  conveyance  shall  have  been  effect- 
ed la  of  no  consequence  to  the  defendants. 

"3  and  4.  The  next  objection  is  that  the 
bill  Is  multifarious  because  It  Joins  a  claim 
by  Mrs.  Collins  Individually  with  a  claim  by 
ber  In  her  representative  capacity,  and 
because  the  bill  is  multifarious,  In  that  tt 
Joins  separate  and  distinct  causes  of  action. 
These  two  objections  I  will  consider  t<^th- 
er.  The  doctrine  of  multifariousness  is  dealt 
with  by  Vice  Chancellor  Pitney  In  gee  t. 
Heppenhelmer,  65  N.  J.  Eq.  240,  86  Atl.  966^ 
and  by  Vice  Chancellor  Bmery  in  Shutts  t. 
United  Boxboard  &  Paper  Company,  67  N.  J. 
Eq.  235,  68  Ati.  1076 ;  and  in  the  end  It  may 
be  said  that  tlie  rule  against  multifariousness 
is  merely  a  rule  of  convenience.  If  the  court 
can  see  its  way  clear  to  make  a  decree  on  a 
bill  which  Joins  what  might  otherwise  be  In- 
dependent causes  of  action,  it  will  not  con- 
sider the  bill  multifarious.  If,  however,  on 
the  other  hand,  the  objection  Is  not  taken, 
by  the  pleadings  or  at  the  hearing,  and  the 
court  finds  it  impossible  to  make  a  decree 
which  shall  do  Justice  to  all  the  parties, 
then  tiie  court  will  make  the  objection  of  its 
own  motion.  In  this  case  the  allegation  Is 
that  a  contract  was  made  by  Mr.  Leary  and 
the  Morris  &  Cummings  Dredging  Company 
by  which  the  dredging  company  should  have 
the  right  to  use  Collins'  patented  invention 
upon  payment  of  a  fair  royalty,  and  Leary 
should  convey  to  Mrs.  Collins  the  Bloomfield 
property.  It  is  one  agreement  and  Is  based 
upon  an  Indivisible  consideration.  There  is 
no  reason,  so  far  as  the  mere  convenience  of 
the  court  Is  concerned,  why  this  single  con- 
tract should  not  be  dealt  with  by  a  sln^e 
decree  against  the  two  sets  of  defendanta. 

"6.  The  next  objection  Is  that  the  com- 
plainant Is  not  entlUed  In  equity  to  an  ac- 
count against  the  dredging  company.  This 
needs  little  or  no  elucidation.  TbSm  court 
has  Jurisdiction  over  the  question  of  what 
the  contract  Is,  and,  having  ascertained  what 
the  contract  la,  an  account  will  be  ordered  as 
a  matter  of  course. 

"6.  That  the  bill  shows  no  occasion  for  re- 
lief against  the  Leary  bein:  (1)  They  are 
proper  parties  for  die  purpose  of  tiie  injunO' 
tion;  (2)  they  are  necessary  parties  to  the 
decree  In  case  a  conveyance  is  ordraed. 

"This  disposes  of  all  the  obJecti<mfl  that 
were  made  on  the  argumrat  or  In  tiie  com- 
plainant's brief." 

John  M.  Enrlght,  for  app611antl.  McOar^ 
ter  &  Sbgllah,  for  reoraadent 
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PER  CURIAM.  The  order  under  review 
herein  will  be  affirmed,  tor  the  reasoha  ex- 
pressed  In  the  Qplnlim  of  Vice  Chancellor 
Howell. 


(Ctonrt  of  Chancery  of  New  Jtnvj.  Dec.  8, 
1006>) 

DivoBOB  (I  133*)— Desebtion— Bffobt  to  Ih- 

DVCE  ReTUBN— BTIDEKCE. 

Evidence,  in  a  snlt  for  diroice  for  dner- 
tlon,  held  snffllciait  to  show  Bubatantial  effort 
b7  petitioner  to  Induce  defendant  to  return. 

[Ed.  Mote.— For  other  caa«fl,  see  Divorce, 
Dec  Dig.  I  1SS.«] 

Snlt  by  Joseph  Bf.  Lee  against  Bmma  Lee. 
Heard  on  exceptions  of  petitioner  to  the 
master's  report  Exertions  snstalned,  ^nd 
decree  granted. 

Hugh  B.  Reed,  for  petltlonw. 

GARRISON,  y.  a  This  iB  an  uncontested 
diTorce  snlt,  In  which  the  master  reported 
a^dnst  granting  the  decree  upon  tiie  gnnmd 
fliat  there  was  not  proTen  any  snbstantlal 
effort  oa  the  part  of  the  husband  to  induce 
the  wife  to  retnm  to  him  after  she  had  left 
blm. 

From  the  proofs,  I  am  convinced  that  a 
decree  sbonld  be  advised,  fts  I  cannot  agree 
with  the  master  that  there  is  not  evidence  of 
the  character  reqniied.  The  proofa  show 
that  ttie  parties  vrere  married  in  1900  and 
lired  together  until  February*  1902.  They 
w&re  tbea  living  at  Nutley,  N.  J.  One  of  the 
household  was  the  half-brother  of  the  de- 
fendant His  presence  was  objectionable  to 
the  petitioner.  He  contributed  nothing  to 
the  household  expenses,  although  he  was  em- 
ployed, and  Us  conduct  was  such  that  the 
petitioner  did  not  desire  to  have  him  as  a 
member  of  his  fomlly.  The  husband  and 
wife  disagreed  about  this  m&tter.  After  a 
particular  Instance  of  disagreement,  wUcb 
occurred  In  February  of  1002,  the  wife  and 
ber  mother,  who  was  temporarily  staying 
there,  took  their  household  goods  and  depart- 
ed during  the  absence  of  the  husband.  They 
left  word  with  the  elder  children  of  the 
petitioner  (who  were  not  bis  children  by  this 
wife,  but  by  a  former  wife)  that  they  were 
going  away  and  would  not  come  back.  The 
desertion  Is,  in  my  view,  plainly  proven. 
The  husband  testiflea  to  several  instances 
-when  he  saw  his  wife  and  endeavored  to  In- 
duce her  to  return  to  live  with  him.  He  is 
dearly  corroborated  In  respect  to  one  of 
these  Instances.  His  eldest  son  accompanied 
him  to  Brooklyn  in  the  year  1903  or  1904 
(neither  the  father  nor  the  son  being  able 
to  Ox  the  exact  time)  and  overheard  a  con- 
versation between  the  parties  in  which  the 
defendant  stated  that  she  would  not  come 
batft  to  llTe  vrith  her  husband,  his  father. 


The  result  la  that  the  exceptions  must 
sustained,  and  the  decree  granted,  and  I  will 
so  advise. 


AMP  ARC  MINING  CO.  v.  FIDELITY 
TRUST  CO. 

(Gourt  of  CSiancexy  of  New  Jersey.  April  18, 
190&) 

1.  Bqvitt  ({  82*)— JuBisnicnoir  of  SuBncr- 
AfATiXB— Natubk  of  Aonov. 

An  action  by  a  home  corporation  against 
a  foreign  corporation  not  engaged  in  business  in 
this  state,  and  without  any  office,  agent,  or  place 
of  buBinws  In  the  state,  to  estauish  title  to 
treasury  shares  of  the  capital  stock  ot  com- 
plainant, which  -  defendant  claims  to  own  ab- 
solutely, but  'which  complainant  alleges  were 
held  by  defendant's  testator  in  his  lifetime  as 
security  for  the  payment  of  a  anm  of  money.  Is 
an  action  quasi  in  rem,  although  complainant 
asks  for  a  transfer  of  nie  shares  of  stock,  and 
no  receiver  has  been  appointed  to  take  posses- 
sion of  the  res,  and  therefore  is  within  the  ju- 
risdictioa  of  the  Court  of  Chancery,  and  de- 
fendant, having  been  duly  notified  of  the  suit 
by  the  statutory  pabiicatlon  of  notice,  and  ac- 
tual service  of  notice  of  the  suit,  and  of  the  or^ 
der  requiring  it  to  appear  and  plead  on  or  be- 
fore a  time  stated,  will  be  bonnd  by  the  decree, 
if  it  refrains  from  appearing,  so  far  as  Uie  same 
relates  to  the  status  of  the  stock. 

[Ed.  Note.-~For  otber  cases,  see  Blqulty,  Cent 
Dig.  §  95 ;  Dec.  Dig.  |  82.*] 

2.  Bquptt  (8  32*)— JuBianioriON  of  Subject- 
Matteb  —  Nature  of  Action  —  "Quasi  iir 
Rem." 

The  essential  elements  of  an  action  "quasi 
in  rem"  are  a  res  located  within  the  territorial 
limits  of  the  state  in  such  a  way  that  the  state 
can  exercise  absolute  power  to  control  and  dis- 
pose of  it  a  Gonrse  of  judicial  procedure,  the  ob- 
ject of  whidb  Is  to  subject  the  res  to  the  power 
of  the  state  directly  by  judgment  or  decree, 
which  Is  entered  as-  aistinguished  from  a  course 
of  procedure  which  only  disposes  of  the  res  by 
compelling  a  party  to  cratrol  or  dimose  of  the 
res,  and  a  course  of  judicial  procedure  on  its 
face  directed  sufficiently  toward  the  res  so  as  to 
disclose  this  res  to  the  defendant  when  reason- 
ably notified  of  the  action. 

[Bd.  Note.— For  otber  cases,  see  Equity,  Cent 
Dig.  I  90 ;  Dec.  Dig.  {  82.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7777.] 

3.  Equitt  (8  123*)— PBOOEsa— KoTKae  to  Nok- 
BESi  ni:nT8-— SuFFiczEnoT. 

The  notice  to  nonrMident  defendants  pre- 
scribed by  Laws  190^  p.  514,  12,  13,  direct- 
ing service  on  nonresident  defendant  by  notice, 
the  form  and  scope  of  which  shall  be  prescribed 
by  the  dianoellor,  and  rule  68  of  the  Chancery 
Court  stating  that  the  notice  shall  state  "the 
object  of  the  suit  and  why  the  persons  to  whom 
it  [i.  e.,  the  notice]  is  addressed  are  made  de- 
fendants," require  that  the  notice  shall  apprise 
the  defendant,  not  only  that  he  is  sued,  but  also 
of  the  nature  of  the  suit  and  disclosure  of  the 
res  toward  which  the  suit  is  directed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  ff  300;  Dec.  Dig.  S  123.*1 

4.  E>imTT  (t  32*)— JtrBiSDicnoN  of  Subject- 
Mattel— Natubx  OF  Action. 

The  jurisdiction  In  actions  quasi  in  rem  Is 
based  on  the  power  of  the  sovereign  state  to  ex- 
ercise control  over  all  objects  to  which  that  pow- 
er can  be  directly  applied,  and  the  necesai^  of 
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the  court  to  coDtrol  all  proiierty  within  its  ter- 
ritorial limits. 

[Ed.  Note. — For  other  caBes,  see  Equity,  Cent. 
Dig.  S  OS ;  Dec.  Dig.  f  82.*] 

5.  ConSTITUTIONAI.  LAW  (8  309*)— DUB  Pbo- 

0ES8  or  Law— Depbivatiok  or  Pbopbbty. 
Where  an  action  is  brought  which  iavolTes 
property  within  the  state,  and  noDresident  de- 
fendants are  fairly  notified  of  the  action,  and 
have  ami^e  opportunity  to  api»ear  and  be  beard 
therein,  the  rights  of  all  parties  interested  in 
such  property  are  determined  In  such  action  by 
due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Iaw.  Cent  Dig.  1  829;  Dec  Dig.  |  30e.*j 

0.  Equrt  (I  81*)— JuBZBDionoH  or  tbk  Fkb- 

BON. 

An  action  strictly  in  personam  for  the  re- 
sorery  of  corporate  stock,  the  sitns  of  which  is 
in  the  state,  may  be  brought  in  the  Oancery 
Conrt 

[Kd.  Note.— For  other  cases,  see  Equity*  Cent 
Dig.  I  98;  Dec.  Dig.  i  81.*] 

7.  Equitt  rt  82*)— JuBisDicnoN  or  Subjwtt- 

MATTER— ESTABLISHHENT  Or  TiTLE— EqUI- 

TABU  TrruE  TO  Pebsonal  Pbopebtt. 

Where  a  holder  of  an  equitable  title  to 
diattels  take*  possession,  he  thereby  acquires  a 
Ipgal  title,  as  the  only  right  in  respect  to  the 
chattels  remaining  in  the  original  holder  of  the 
legal  title  is  to  convey  the  same  to  the  holder  of 
the  equitable  title,  and  this  right  of  the  bolder 
of  the  equitable  title  is  further  eetablished  by 
I^WB  190^.  p.  524  (section  44  of  the  Revised 
Chancery  Act  of  1902)  providing  that  "the  de- 
cree of  the  Court  of  Chancery  shall  •  •  • 
have  the  force,  operation  and  effect  of  a  judg- 
ment at  law  In  the  Supreme  Court  of  this 
state,"  and  Laws  of  1002,  p.  628, 1  46,  providing 
that,  when  a  complainant  obtained  a  decree,  the 
Court  of  Chancery  should  have  power  "to  cause 
by  Injunction  tlie  possession  of  the  effects  and  es- 
tate demanded  by  the  bill,  and  whereof  the  pos- 
session or  a  sale  is  decreed,  to  be  delivered  to  the 
complainant  or  otherwise  according  to  such  de- 
cree and  as  the  nature  of  the  case  may  require," 
and  therefore  a  court  of  equity  may  acquire  ju- 
risdiction of  a  suit  to  establish  rights  in  person- 
al property  in  the  custody^  of  a  person  in  this 
state,  as  against  a  nonresident,  as  such  a  suit 
would  be  one  quasi  in  rem;  a  decree  in  per- 
sonam not  being  necessary  to  transfer  the  legal 
title  to  complaioant. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent. 
Dfg.  |06;  Dec.  Dig.  ft  82.*] 

8.  Eqditt  ft  82*)— JcRiBDicnoN  or  Subject- 
Matteb— Enforcement  of  Decree. 

A  contention  that  jurisdiction  cannot  at- 
tach  for  the  reason  that  the  court  cannot  en- 
force Its  decree  cannot  be  sustained,  since  the 
court  can  enforce  -the  decree  by  the  appoint- 
ment of  a  receiver  to  take  possession  of  the 
property,  and  by  a  decree  enjoining  the  custodi- 
an from  interfering  with  the  receiver'a  posses- 
sion. 

[Ed.  Note.— For  other  eases,  sea  Equity,  Cent. 
Dig.  I  95;  Dec.  Dig.  |  32.*] 

9.  Equity  32*)— Jubisdiction  of  Subject- 
matter— enforcement  or  Decree. 

But  such  jurisdiction  is  not  dependent  on 
the  action  of  the  complaiDant  in  moving  for,  or 
actually  obtaining,  the  appointment  of  a  re- 
ceiver, or  the  issuance  of  an  injunction,  but  on 
the  existence  of  the  power  to  seize  the  property ; 
and  a  mere  possibility  that  the  court's  decree 
may  be  rendered  nugatory  by  a  removal  of  the 
property  from  the  state  does  not  destroy  the 
quality  of  the  suit  as  one  quasi  in  rem. 

[Ed.  Note.— For  other  cases,  see  Equity,  Coit. 
Dig.  «  95;  Dec  Dig.  I  32.*] 


10.  Equity  (8  32*)— Jubibdictios  or  Sdb- 
ject-Matteb — Nature  of  Actiok. 

Nor  is  the  character  of  such  suit  as  one 
quasi  in  rem  taken  away  by  the  fact  that  the 
suit  is  brought  by  the  cu8to£ail  of  tbe  property, 
since  the  same  remedies  for  the  enfoieanent  oi 
the  decree  B»y  ba  ai^Ued  at  the  iuBtanoe  of  the 
defendant. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  8  95 ;  Dec.  Dig.  §  32.*] 

Suit  by  Amparo  Mining  Company  against 
the  E^dellty  Trust  Company,  executor,  eta, 
of  Edward  M.  Paxon.  Defendant  filed  a  plea 
to  the  Jurisdiction  of  the  court.  Flea  oret^ 
ruled. 

French  ft  Richards,  for  complainant  XAn- 
dabury,  Depne  &  Folkes,  for  defendant 

STEVENSON,  V.  C.  The  complainant  U  a 
New  Jera^  corporation,  and  the  defendant 
Is  a  corporation  existing  under  the  laws  of 
Pamaylvania,  In  which  Btate  it  has  Its  office 
and  conducts  Ita  business.  The  object  of  the 
bUl  Is  to  establish  title  to  549.504  shares  of 
the  capital  stock  of  the  complainant,  of  the 
par  value  of  $1  per  share,  which  the  defCTd- 
ant  claims  to  own  absolutely.  Tbe  blU  al- 
leges that  the  defendant's  testator  acquired 
these  shares  of  stock  under  such  drcmnstan- 
ces  that  his  executor  and  trustee,  the  de- 
fendant, must  be  deemed  to  hold  the  same  in 
trust  for  the  complainant ;  that  the  sole  in- 
terest of  the  defendant  In  these  shares  of 
stock  la  the  right  to  hold  them  as  security 
for  the  sum  of  |40,000  advanced  by  the  de- 
fendant's testator  In  his  lifetime.  In  the  busi- 
ness of  acquiring  the  shares  as  agent  or  trus- 
tee for  the  complainant  The  bill  showa  that 
the  shares  of  stock  in  question  are  what  are 
commonly  called  "treasury  stock" ;  L  e.,  stock 
once  lawfully  issued  which  may  be  held  by 
or  on  behalf  of  the  complainant  and  law- 
fully transferred  at  any  time.  The  bill  does 
not  set  forth  a  daim  that  the  defendant  Is 
holding  shares  of  stock  which,  upon  payment 
of  $40,000,  should  be  surrendered  for  can- 
cellation, or  that  upon  such  surrender  the 
shares  would  Ipso  facto  be  retired.  Accord- 
ing to  the  allegations  of  the  Mil  the  shares 
win  remain  definite  personal  proi)erty  belong- 
ing to  the  complaioant  in  case  its  title  to 
them  shall  be  established.  In  this  suit,  hav- 
ing the  same  legal  status  as  if  th^  wwe 
shares  of  Btotk.  In  some  atiux  New  Jersey 
corporation. 

The  plea  to  the  jurisdiction  Is  subetantlally 
the  same  as  that  which  was  sustained  In  the 
case  of  Wilson  v.  American  Palace  Car  Ca. 
65  N.  J.  Eq.  730,  55  AO.  997.  It  sets  forth. 
In  effect,  that  the  defendant  Is  a  Penosyl- 
vania  corporation  not  engaged  in  business  In 
New  Jersey,  and  without  any  office,  agent  or 
place  of  business  In  New  Jersey,  and  that  It 
has  been  proceeded  against  as  an  absent  de- 
fendant under  our  statute,  by  publication 
and  actual  service  of  notice  of  the  suit  and 
of  the  order  requiring  the  defendant  to  ap- 
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pear  and  p]ead,  answer  or  demur,  to  the  bill 
ot  complaint,  on  or  before  a  time  stated.  It 
la  not  anggested  that  ample  notice  of  the  ex- 
istence of  the  salt  and  of  Its  precise  nature 
has  not  been  given,  and  in  fact  the  plea  ex- 
hibits such  an  ample  notice.  The  sole  bar 
which  the  plea  attempts  to  raise  to  the  ac- 
tion is  the  same  which  was  adjudged  effect- 
ire  by  the  Court  of  Errors  and  Appeals  In 
the  American  Palace  Car  Company  Case 
above  mentioned.  In  that  case  the  plea  was 
held  good  because  the  court  found  that  the 
action  was  strictly  in  personam,  and  not 
either  an  action  In  rem  or  an  action  quasi  In 
rem.  It  must  be  conceded  that,  if  this  pres- 
ent action  1b  strictly  In  personam,  the  plea 
is  good  and  must  be  sustained.  It  Is  ob^ous 
that  the  present  action  Is  not  strictly  In  rem. 
The  question  which  must  determine  the  va- 
lidity of  this  plea  Is  whether  or  not  this  ac- 
tion belongs  to  that  class  of  actions  having 
some  of  the  characteristics  of  an  action 
strlcUy  In  personam,  and  some  of  the  <^ar- 
acteristlcB  of  an  action  strictly  la  rem, 
which  of  late  years  have  been  styled  actions 
"quasi  In  rem."  If  this  is  an  action  quasi 
in  rem,  the  plea  Is  bad  and  must  be  over- 
ruled. 

The  principles  which  control  the  decision 
of  the  present  case  are  all  contained,  I  think, 
in  the  opinion  of  Vice  Chancellor  Stevens, 
Id  the  case  of  Andrews  y.  Guayaquil,  etc.. 
Railway  Co.,  60  N.  J.  Eq.  211,  60  AtL  568 
(1906),  In  which  case  I  understand  the  decree 
was  affirmed  by  the  Court  of  Errors  and  Ap- 
peals npmi  the  Vice  Chancellor's  opinion. 
The  same  principles  are  again  laid  down  and 
applied  by  Vice  Chancellor  Howell  In  the 
case  of  Sohege  r.  Singer  Ufg.  Co.  (N.  J.  Ch.) 
«S  Atl.  04  (1909.  It  seems  to  me  that  these 
two  recent  declsIonB  of  this  court  control  the 
present  case,  and  necessarily  lend  to  the 
cfttudiislon  that  the  defendant's  plea  to  the 
Jurisdiction  should  be  ovenuled.  ^e  es- 
sential facta,  the  amtroUIng  facts.  In  these 
two  cases  In  my  Judgin«it  are  the  same  as  In 
the  case  at  bar,  so  far  as  those  facts  fix  the 
character  of  the  actions  as  actions  quasi  In 
rem.  KeverthelesB,  the  above-mentioned  two 
cases  certainly  present  tacts  not  found  In  the 
present  case,  and  the  present  case  exhibits 
facts  not  found  in  either  of  those  cases.  It 
Is  argued  on  behalf  of  the  defendant  that, 
even  althoi^h  this  court  and  the  Court  of 
Errors  and  Appeals  have  fixed  the  character 
of  the  Onayaqoll,  etc.,  Railway  Company 
Case  as  an  action  quasi  tai  rem,  neTertbeless 
the  action  set  forth  In  the  complainant's  bill 
in  this  4ase  is  strictly  In  personam.  It  must 
tie  conceded  that  there  Is  no  decided  case  In 
New  Jersey  presenting  precisely  the  same 
set  of  tacts  with  which  we  have  to  deal  in 
this  present  cas^  nor  has  my  attention  been 
caned  to  any  decision  of  any  court  In  which  | 
the  attempt  is  made  to  point  out  and  define  i 
the  essential  ^ractertstlcs  of  all  actions  I 
quasi  In  rem.  In  endeavoring  to  determine ! 
whetbw  the  action  dladosed  by  the  bill  of  I 


complaint  Is  one  strictly  In  personam  or 
quasi  In  rem.  It  may  be  well  to  bear  In  mind 
the  rrapects  wherein  that  case  differs  from 
both  the  Guayaquil  Railway  Company  Case 
and  the  Singer  Mfg.  Company  Case.  In  the 
case  at  bar  we  have  a  sole  complainant  resi- 
dent in  New  Jersey,  and  a  sole  defendant 
resident  In  Pennsylvania.  Unlike  Qie  Guaya- 
quil, etc.,  Railway  Company  Case  the  de- 
fendant has  not  in  any  way,  directly  or 
through  an  agent,  Instituted  any  action  In 
New  Jersey  affecting  the  res  which  beyond 
all  doubt  Is  located  In  Kew  Jersey.  In  the 
Guayaquil,  etc.,  Company  Case  (and  the  same 
was  true  In  the  Singer  Mfg.  Company  C3ase> 
the  res  was  capital  stock  of  a  New  Jersey 
corporation,  but  was  not  the  capital  stock  of 
the  complainant  corporation,  as  counsel  for 
the  defendants  have  erroneously  alleged  In 
their  elaborate  and  learned  brief.  But,  fur- 
ther, In  the  case  at  bar  no  receivership  la 
prayed  for,  and  no  party  having  the  custody 
of  the  res  Is  brought  in  as  a  defendant  in 
order  to  subject  the  res  to  the  control  of  the 
court  The  situation  seems  to  be  analogous 
to  one  where  a  complainant  In  New  Jersey, 
holding  the  possession  of  chattels,  files  a  bill 
In  this  court  to  obtain  equitable  relief  against 
a  defendant  not  resident  In  New  Jersey  In  re- 
spect of  such  chattels.  This  case  will  also, 
I  think,  appear  on  further  consideration  to 
be  analogous  to  a  suit  In  this  court  for  di- 
vorce brought  by  a  resident  of  New  Jersey 
against  his  nonresident  spouse. 

The  authorities  which  control  this  court 
Indicate,  I  think,  the  following  as  the  essen- 
tial elements  of  an  action  quasi  in  rem:  (1) 
A  res  located  within  the  territorial  limits 
of  the  state  in  such  a  way  that  the  state 
can,  If  it  see  fit  to  do  so,  exercise  absolute 
power  to  control  and  dispose  of  It;  (2)  a 
course  of  judicial  procedure,  the  object  and 
result  of  which  are  to  subject  the  res  to  the 
power  of  the  state  directly  by  the  judgment 
or  decree  which  Is  entered,  as  distinguished 
from  a  course  of  procedure  whicb  only  af- 
fects or  disposes  of  the  res  compelling  a 
party  to  the  action  to  control  or  dispose  of 
the  res,  In  accordance  with  the  mandate  of 
the  Judgment  or  decree;  (3)  a  course  of  Ju- 
dicial procedure  on  its  face  directed  specifi- 
cally toward  the  res  so  as  to  disclose  this 
res  to  the  defendant  when  reasonably  noti- 
fied of  the  action.  The  failure  to  recognize 
this  element,  it  seems  to  me,  vitiates  the  ar- 
gument contained  In  the  minority  opinion  of 
Mr.  Justice  Hunt  in  Pennoyer  v.  Nefl,  95  U. 
S.  tl4,  24  Lu  Ed.  565  (1878).  A  cltisen  of 
New  Jersey,  when  notified  that  sn  action 
has  been  brought  sgalnst  him  for  the  recovery 
of  a  money  judgment  Id  the  state  of  Colo- 
rado, may  elect  to  disregard  the  notice  so  re- 
ceived. He  may  prefer  not  to  appear,  and 
have  bis  case  tried  under  disadvantageous 
circumstances  in  a  remote  court,  the  resnlt 
of  which  would  be  a  Judgment  binding  upoik 
him.  He  may  not  know  that  be  has  any  prop- 
erty situate  within  the  Jurisdiction  of  the- 
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Colorado  court  The  Colorado  action  out  of 
which  arose  the  case  of  Pennoyer  v.  Nefif  was 
not  specifically  directed  toward  the  res,  nor 
was  any  effort  made  to  notify  the  defendant, 
the  nonresident  owner  of  the  res,  that  any 
snch  res  existed,  or  that  the  action  had  any 
relation  to  it.  The  conrse  of  procedure  pre- 
scribed by  the  Colorado  statute  and  pursued 
In  the  case  above  mentioned,  In  respect  of  the 
matters  now  under  consideration,  is  anal- 
ogous to  a  foreclosure  suit  brought  In  New 
Jersey  against  an  owner  of  the  equity  of  re- 
demption residing  in  New  Tork,  In  which  the 
notice  of  the  suit  served  or  published  mere- 
ly states  that  an  action  In  the  Court  of  Chan- 
cery of  New  Jersey  has  been  brought  against 
the  nonresident  defendant,  without  further 
informing  him  that  the  object  of  the  action, 
as  described  in  the  bill  of  complaint^  is  to 
foreclose  a  mortage  on  land  belonging  to  the 
defendant  and  situate  In  New  Jersey.  An 
beir  of  the  mortgagor  residing  in  a  foreign 
state  may  not  bare  the  slightest  knowledge 
<tf  the  existence  of  the  res  of  which  he  Is 
fbe  owner  w  part  owner. 

The  notice  to  nonresldeit  defwdanta  pre- 
scribed by  onr  chancery  act  (Laws  p. 
614,  II  'la  13)  iB  plainly  Intended  to  be  a 
notice  wbltdi  shall  apprise  the  defendant, 
not  only  that  he  la  sued,  but  also  of  the  na- 
ture  of  the  snit,  and  Buch  notice  necessarily 
involTes  a  dlsdosure  of  the  ree  toward 
which  the  mlt  Is  directed.  The  statute  (sec- 
tion 18)  makes  It  the  duty  of  the  Chancellor 
to  prescribe  the  exact  form  and  acope  of  the 
notice  by  rule  of  court,  and  In  tlie  discharge 
of  this  duty  the  caiancellor  has  ordained 
that  such  notice  shall  state  "tbe  object  of 
the  suit  and  why  the  persons  to  whom  it  [1. 
9^  the  notice]  Is  addressed  are  made  de- 
fendanta,"  Rule  5&  If  the  Colorado  stat- 
nte  above  refrared  to  had,  consistently  wltb 
the  Ckmstltutlon  of  the  state,  prescribed  an 
action  In  which  the  plalntlfC  not  only  set 
forth  his  mcmey  claim  against  the  defraidant, 
but  also  described  proper^  of  the  defendant 
situate  in  the  state  of  Colorado  and  within 
the  jmrlsdictlon  of  the  court,  and  prayed, 
not  only  for  the  establishment  of  the  mmey 
claim  against  the  defendant,  but  the  appli- 
cation of  tile  property  described  to  the  pay- 
ment ot  such  claim,  It  seems  to  me  that  a 
plain  instance  would  be  presented  of  an  ac- 
tion quasi  in  rem.  It  Is  plain  that  no  no- 
tice to  the  defendant  of  soch  an  action  quasi 
in  ran  would  be  reasonable  which  did  not 
distinctly  disclose  the  res,  and  its  relation 
to  the  defendant  and  to  the  demand  of  the 
plaintiff.  The  or^;in  of  the  jurisdiction  of 
our  courts  in  actions  quasi  In  rem  is  to  be 
found  In  the  power  of  the  sovereign  stete 
to  exercise^  control  over  all  objects  to  which 
that  powOT  can  be  directly  applied.  The 
state  must  control  all  property  within  Its 
territorial  limits.  Parties  iuterested  In  that 
property,  and  residing  within  the  state,  or 
voluntarily  coming  into  the  stete,  in  order 
to  have  th^  rights  In  reepect  of  tiu  proper- 


ty in  question  enforced  or  protected,  have  a 
right  to  be  heard  In  the  courts  of  the  state, 
and  the  utmost  that  can  be  demanded  on 
the  part  of  nonresident  defradante  Is  that 
they  shall  be  fairly  notified  of  the  action 
so  as  to  have  an  ample  opportunity  to  ap* 
pear  and  be  heard  therein.  When  these  con- 
ditions exist,  the  rlghte  of  all  parties  intex- 
ested  In  the  res  are  detmnlnel  by  due  pro- 
cess of  law. 

Formerly,  when  a  decree  In  equity  'or  the 
specific  p«formance  of  a  contract  to  con- 
vey real  eetete  was  enforceable  solely  by  the 
compulsive  power  of  the  court,  brought  to 
bear  upon  the  defoidant  so  as  to  constrain 
him  to  make  a  conveyance  In  accordance 
with  his  contract  and  the  decree  of  the 
court,  the  action  In  which  soch  a  decree  was 
obtained  was  strictly  an  actUm  in  personam. 
Spurr  V.  Scoville,  8  CastL  (Mass.)  078.  As 
stated  by  Ur.  Justice  Gray,  in  Hart  v.  San- 
som,  110  U.  S.  161.  8  Snp.  Ot  564  28  L.  Ed. 
101:  "Upon  a  blU  for  tiie  removal  of  a 
doud  upon  the  title  as  upon  a  bill  for  the 
siieciflc  performance  of  an  agreement  to 
conv^  the  decree,  unless  otherwise  eiqtress* 
ly  provided  stattite,  is  dearly  not  a  judg- 
ment In  rem  establiditog  a  tltie  in  laud,  but 
operates  In  personam  only  by  restraining 
the  defmdant  from  aasotlng  his  claim,  and 
directing  blm  to  ddiver  up  Ills  deed  to  be 
canceled,  or  to  execute  a  releaae  to  the  plain- 
tiff." When,  however,  the  stete  through  its 
L^Blature  Imparte  a  quality  to  the  de- 
cree to  equity  in  the  classes  of  cases  above 
mentioned,  so  as  to  make  such  decree  op- 
erate directly  n^on  Uie  res  so  as  to  make 
the  decree  estebllata  the  rigbta  of  the  parties 
litigant  In  respect  of  the  res.  Irrespective  ot 
any  compulsory  action  by  the  parties  thon- 
selves,  or  any  of  them,  the  whole  diaract^ 
of  the  action  at  mce  is  changed,  and  what 
was  under  the  former  course  of  procedure 
an  action  strictly  in  perscoiam,  becomes  an 
action  quasi  in  rem.  Amdt  v.  Griggs,  134 
n.  8.  810,  10  Sup.  Ot  557,  88  L.  Ed.  918. 

In  the  present  case  the  res  Is  personal 
property.  It  does  not  fellow  that,  beeanee 
anciently  an  equity  detaee  affecting  real  es- 
tate operated  only  in  personam,  and  did 
not  proprio  vigore  transfer  or  establish  ti- 
tle, such  decrees  affecting  persmial  pn^wrty 
within  the  Jurisdiction  of  the  court  wen 
In  the  same  way  limited  in  their  practical 
operation.  Assuming  that  tonuerly  In  ne- 
ther case  did  the  decree  establish  title,  but 
only  the  right  of  the  complainant  to  receive 
a  title,  the  important  distinction  still  ranalna 
that  in  the  case  of  real  estate  title  did  not 
pass  upon  delivery  of  possession,  whoeas 
in  the  case  of  chattel  properl?  It  did.  An- 
ciently the  Court  of  Chancery  would  not  give 
to  a  successful  complainant,  In  a  suit  for 
the  specific  performance  of  a  contract  to 
convey  real  estate,  a  writ  of  assistance  to 
put  him  In  possession,  because  no  1^1  title 
would  be  thereby  established.  The  same  dif- 
flculi?  does  not  exist  In  tlte  case  of  ciiattela* 
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The  BTgnment  to  nntaln  the  plea  In  this 
case  wems  to  ftnume  tliat  a  party  comidalii- 
ant,  wbo  has  obtained  a  final  decree  in  tbla 
court  «Btablt8ltlnK  bis  eanitable  title  to 
diattela  in  poBBeaaton  ot  a  defendant  hold- 
ing legal  title  thereto,  and  who  in  pnrsuance 
of  anch  decree  has  aetnally  obtained  poeaes- 
aton.  baa  no  l^al  title,  and  will  ban  none 
until  the  defendant  has  TOlnntarllr,  <x  onder 
the  compnlaion  at  the  court,  executed  a  con- 
veyance, nie  goieral  principle  I  tblnk  la 
now  reoognlaed  that  a  bare  legal  title  to 
diattelB  ceaaea  to  exist  when  the  holder  of 
a  onnpl^  equitable  title  takes  poasesslw, 
for  the  reason  that  sndi  pooocaalon  creates 
a  legal  tlOe.  Kronson  t.  LlpschltB,  68  N.  J. 
Eq.  967,  60  Atl.  819  a9M}.  Such  certainly 
must  be  the  effect  of  the  nnUm  of  a  com- 
plete equitable  title  and  possewion,  when 
the  (mly  right  or  duty  in  reject  of  the  chat- 
tela  remai^dng  In  the  original  holder  of  the 
legal  title  is  to  convey  the  same  to  the  hold- 
er of  the  equitable  title.  Possesion  of  a 
chattd  nnder  a  comi^ete  equitable  title  in 
sndi  a  case  must  make  a  cmnplete  legal 
tiUe. 

We  are  not,  however,  at  the  presnit  day, 
fta  a  case  like  this,  confined  to  the  considera- 
tion of  tliOBe  principles  of  equity  jurlsprur 
dence  and  equity  procedure  and  practice 
which  were  recognised  a  hundred  years  ago. 
Mr.  Peterson's  famous  Chancery  Act  of  1799 
(Paterson's  Laws,  p.  428)  contained  a  num- 
ber of  provisions  which  I  think  bear  very 
directly  upon  the  subject  under  discussion. 
Section  47  provided  that  a  decree  of  the 
Court  of  Chancery  "for  a  conveyance,  release, 
or  acqnlttance,"  after  the  allotted  time  for 
comptlance  had  passed,  should  be  considered 
"In  all  courts  of  law  and  equity  to  have  the 
bame  operation  and  effect,  and  be  as  avail- 
able as  if  the  conveyance,  release  or  acquit- 
tance had  been  executed  confwmably  to  snch 
decree."  Paterson's  Laws.  p.  433.  There 
seems  to  be  nothing  In  this  language,  es- 
pecially when  considered  In  the  light  of  thu 
section  of  the  statute  next  to  be  cited,  which 
limits  the  conveyance,  ete.,  to  Instruments 
affecting  real  estate  only.  This  original 
statute,  apparently  extending  to  all  classes 
of  property,  came  down  through  the  Revision 
of  1846  unaffected.  Rev.  St  1847,  p.  914,  tit. 
33,  c.  1.  {  56.  In  1852,  In  a  supplement  to 
the  Chancery  Act  of  1799,  a  provision  was 
Inserted  making  a  decree  of  the  Court  of 
Cbaucery  for  a  conveyance,  release,  or  ao- 
qnlttonce  "of  lands  or  any  Interest  therein" 
directly  and  immediately  effective  to  pass 
title,  notwithstanding  the  disability  of  any 
party  to  the  suit  whose  estate  was  so  trans- 
ferred, "arising  from  Infancy,  lunacy,  cover 
ture  or  otherwise."  Laws  1852,  p.  257,  S  6. 
Section  47,  Paterson's  Law,  however,  re- 
mained entirely  unaffected  by  this  new  law, 
which  merely  provided  for  a  wider  effect 
of  a  decree  In  tbe  case  of  real  estate  than 
the  effect  of  a  decree  relating  to  personal 
property.  The  revisers  who  drafted  the 
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Ohaneery  Act  ot  1874,  possibly  deeming  that 
th^  were  oalj  expressing  what  had  there* 
tofore  been  Implied,  consolidated,  to  a  cer- 
tain ffictoit;  the  two  laws  above  mentioned, 
and  left  their  unified  and  revised  section  ap- 
plicable to  real  ^pertgr  only.  Revision  1877, 
p.  116,  S  63.  The  section  as  drafted  In  1874 
Is  now  found  In  section  45,  Revised  Chancery 
Act  of  1902  (Laws  1902,  p.  S26).  Conceding 
that  ttie  argument  m  b^alf  of  the  complain- 
ant cannot  be  strengthened  by  any  reference 
to  tbe  existing  law  defining  tbe  effect  of  a 
chanccffy  decree  directing  a  "conveyance,  re- 
lease or  acquittance."  nevortheleas  there  are 
other  provisions  In  the  act  of  1796^  and  an 
early  snpplemoit  thereto,  which  remain  to 
day  unrepealed,  which  I  Uilnk  greatly 
strengthen  tbe  force  and  effect  of  a  chan- 
cery decree  relating  to  personal  proper^, 
and  undertaUiv  to  establish  title  thereto 
when  the  situs  of  the  property  Is  within  the 
Jurisdiction  of  the  court 

Section  46  provides  that  the  "decree  of 
the  Court  of  Chancery  shall  *  •  *  have 
the  force,  (iteration  and  effect  at  a  Judgment 
at  law  in  the  Snpreme  Court  of  this  state." 
This  mandate  Is  now  found  undiianged  in 
section  44,  Revised  Chancwy  Act  1902  (Laws 
1902,  p.  52^.  The  dictom  of  Clilef  Justice 
Hornblower  in  deciding  the  case  of  Van  Bus- 
kirk  V.  unlock,  IS  N.  J.  Law.  184  (1841), 
which  would  greatly  limit  the  meaning  and 
effect  of  this  statutory  provision,  may  cer- 
tainly at  tbe  present  day  be  disregarded;  the 
decision  Itself  having  been  overruled.  Bul- 
lock V.  Bullock,  67  N.  J.  Law,  608,  31  Atl. 
1024  (Ct  of  B.  A  A.  1895) ;  Mutual  Life  Ins. 
Co.  V.  Newton,  60  N.  J.  Law,  571,  575,  14  Atl. 
756  (1888).  Tn  the  supplement  to  Mr.  Pater- 
son's Chancery  Act  passed  Feb.  29,  1820  (P. 
L.  p.  99),  it  was  provided  that,  when  the  com- 
plainant obtained  a  decree,  the  Court  of 
Chancery  should  have  power,  amopg  other 
things,  "to  cause  by  injunction  the  possession 
of  the  effects  and  ratate  demanded  by  the 
bill,  and  whereof  the  possession  or  a  sale  Is 
decreed,  to  be  delivered  to  the  complainant, 
or  otherwise,  according  to  such  decree,  and 
as  the  nature  of  the  case  may  require.  Laws 
1820,  p.  705,  i  7.  Tbls  language  Is  repeated 
in  our  present  chancery  act.  Laws  1902,  p. 
526,  S  46.  Whatever  may  have  been  the  ex- 
act doctrine  prior  to  these  statutes,  it  seems 
to  me  that  ever  since  these  acts  were  passed  a 
decree  of  the  Court  of  Chancery  of  New  Jersey 
establishing  a  complete  equitable  title  to  per- 
sonal property,  coupled  with  actual  posses- 
sion by  the  equitable  owner,  constitutes  a  le- 
gal title  which  must  be  recognized  as  such 
to  courts  of  law  as  well  as  In  courts  of  equi- 
ty. It  may  be  admitted  that  the  complete 
equitable  title  referred  to  does  not  include 
cases  where  the  holder  of  tbe  legal  title  has 
any  Interest,  or  has  any  duty  as  trustee,  or 
otherwise,  to  perform  with  respect  to  the 
property  In  question  other  than  the  duty  to 
convey  tbe  same  to  the  equitable  owner. 

llie  questhm  now  arises  whether  a  decree 
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of  the  Court  of  Chancery  of  New  Jersey,  eB- 
tabllshing  a  cracplete  eqaltable  title  to  per- 
sonal property,  can  be  enforced  by  the  court 
In  any  other  way  than  by  compelling  action, 
on  the  part  of  the  defendant,  In  the  way  of 
delivering  np  possession,  I  shall  not  discuss 
this  question  at  length  because  it  is  no  longer 
an  open  one  in  New  Jersey  while  the  two 
recent  decisions  of  this  court  above  cited  re- 
main in  full  force.  A  careful  examination 
of  the  ancient  rules  of  equity  applicable  to 
the  case,  with  the  aid  of  the  statutory  provi- 
sions above  set  forth,  in  my  opinion  leaves 
no  ground  for  the  proposition  that  the  Court 
of  Chancery  of  this  state,  having  pronounced 
a  decree  establishing  title  to  personal  prop- 
erty  within  its  jurisdiction,  and  in  the 
custody  of  a  party  to  the  suit,  can  only  give 
possession  of  the  property  to  the  party  who 
Is  entitled  to  It  under  the  decree,  by  com- 
pulsive force  exerted  upon  the  custodian, 
constraining  him  to  deliver  up  possession. 
The  court  nuiy  appoint  a  receiver,  and  such 
receiver  will  have  a  right  to  possession,  and 
may  take  possession,  and  the  custodian,  after 
being  enjoined  from  preventing  the  receiver 
from  taking  possession,  may  be  removed  as 
an  obstructive  force  and  be  placed  in  Jail. 
But,  without  pursuing  this  subject  further, 
it  may  be  pointed  oat  that  prior  to  the  chan- 
cery act  of  1799,  the  fundamental  weaknesa 
of  a  decree  of  the  Court  of  Chancery,  In 
suits  to  obtain  title  to  real  estate,  such  as 
suits  for  specific  performance  of  a  contract 
to  convey  real  estate,  did  not  arise  out  of 
any  essential  Incapacity  of  the  court  to  obtain 
possession  of  the  res,  or  to  give  possession  of 
the  res  to  the  party  entitled  thereto  under  the 
decree.  The  fundamental  weakness  of  the 
decree  consisted  in  the  fact  that  possession 
of  the  res  gave  no  legal  title  under  the  tech- 
nical rules  of  law  governing  the  transfer  of 
freehold  estates  In  land.  Possession,  which 
was  so  potent  for  the  transfer  of  title  to  per- 
sonal property,  has  had  no  effect  to  transfer 
a  freehold  title  to  real  estate  since  the  days 
of  livery  of  seisin. 

It  Is  undoubtedly  true  that  an  action  strict- 
ly in  personam  may  be  brought  in  the  Court 
of  Chancery  of  New  Jersey,  for  the  recovery 
of  corporate  stock,  the  situs  of  which  is  In 
New  Jersey.  In  the  Guayaquil,  etc.,  Ry.  Co. 
Case,  If  the  complainant  In  the  cross-bill  had 
commenced  an  original  suit  against  the  resi- 
dent of  the  state  of  New  York  who  claimed  to 
own  the  stock  of  the  OuayaquIU,  etc.,  Ry.  Co. 
in  dispute,  without  making  the  last-mentioned 
company  a  party  to  the  suit.  It  seems  to  me 
that  the  action  would  have  been  strictly  In 
personam.  The  decree  In  such  case,  even  if 
the  defendant  had  appeared  in  the  suit, 
would  have  had  no  direct  effect  upon  the  pos- 
session of  the  res.  nor  do  I  see  that  proceed- 
ings upon  the  decree  could  have  been  conduct- 
ed which  would  faaTe  had  the  effect  to  give 
the  successful  complainant  possession  of  the 
res.  The  decree  could  only  have  been  en- 
forced by  compelling  the  defendant,  by  stress 


of  imprisonment,  to  execute  a  transfer,  or 
otherwise  deliver  the  shares  in  dispute  to  the 
complainant  in  conformity  with  the  decree. 
The  New  Jersey  corporation  would  have 
been  left  free  to  act  in  relation  to  the  dis- 
puted shares  of  Its  stock  as  it  ml^t  see  fit. 
It  is  unnecessary  to  discuss  the  effect  of  the 
decree  in  a  new  suit  brought  by  the  com- 
plainant against  the  custodian,  tbe  Guaya- 
quil, etc.,  Ry.  Co.  The  point  to  be  observed 
Is  that  a  decree,  In  an  action  against  the  non- 
resident stockholder  as  sole  defendant,  could 
not  operate  directly  upon  the  res.  and  be 
made  to  control  and  dispose  of  the  res,  with- 
out regard  to  any  action  on  the  part  of  tbe 
sole  defendant  which  the  decree  might  direct 
to  be  taken. 

In  supporting  the  proposition  that  the  pres- 
ent suit  is  strictly  a  suit  In  personam  the 
brief  for  tbe  defendant  alleges  "that  the  ob- 
ject of  the  suit  Is  to  obtain  rtiief  which  could 
only  be  decreed  in  personam,"  and  points  out 
that  "the  prayer  is  q>eclflcally  limited  to  a 
decree  directing  tbe  defendant  to  transfer 
the  shares  of  stock  In  question,"  and  that 
"the  operation  of  the  decree  would  be  purely 
against  tbe  person  of  the  defendant"  In  sup- 
port of  these  views  it  Is  alleged  that  "the' 
case  differs  from  those  In  which  decrees  are 
sought  to  compel  the  conveyance  of  lands." 
in  which  cases  by  statute  the  "decree  if  not 
complied  with  by  the  defendant  can  operate 
Itself  as  a  conveyance,"  and  it  Is  insisted 
that  "no  similar  provision  Is  made  for  tbe 
transfer  of  property  purely  personal,"  sudi 
as  the  shares  of  stodE  in  question.  This  ar^ 
gument  seems  to  rest  upon  a  mtstakai  view 
of  the  nature  of  tbe  case  set  forth  In  tbe 
complainant's  bill,  and  of  the  relief  therein 
prayed  for,  as  well  as  an  inadequate  view  of 
tbe  power  of  the  Court  of  Chancery  to  en- 
force Its  decrees  affecting  personal  property 
which  It  can  seize  and  control.  The  allega- 
tions of  the  bill  show  that  the  stock  In  Utl- 
'gatlon  Is  charged  with  a  trust  for  the  com- 
plainant's benefit,  that  the  complainant  Is  the 
equitable  on-ner  of  this  stock,  and  that  the 
defendant,  as  executor,  etc.,  has  no  estate  or 
Interest  therein,  excepting  so  far  as  the  same 
stands  as  security  for  the  sum  of  $40,000. 
The  prayer  of  the  bill  Is  that  the  rights  un- 
der the  trust  above  motioned  may  be  estab- 
lished by  the  decree  (tf  the  court,  as  well 
as  that  the  defutdant  may  be  decreed  to  as- 
sign and  transfer  the  said  shares  of  stodE 
to  the  complainant  upon  payment  of  tbe  said 
sum  of  $40,000,  with  the  interest  thereon.  Of 
course  It  must  be  conceded  that  In  any  ac- 
tion to  recover  stock,  if  the  relief  prayed  for 
includes  the  surrender  of  a  certificate,  or  tbe 
execution  of  an  assignment  or  power  of  at- 
torney, such  relief  can  only  be  obtained  by 
compelling  the  defendant  to  act,  and  if  such 
relief  is  the  whole  relief  prayed  for,  the  ac- 
tion, as  we  have  seen,  may  be  strictly  in  per- 
sonam; In  the  present  case,  while  the  bUI 
prays  that  the  defendant  mny  be  decreed  to 
assign  and  transfer  the  shares  ox  stock  in  dls- 
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pute,  the  main  relief  prayed  for  Is  the  estab- 
lishment  of  the  complainant's  equitable  ti- 
tles The  JarlsdlctiiHi  of  the  court  la  sustain- 
ed by  the  existence  of  a  trust,  a  trust  In  re- 
qiect  of  a  res,  situate  within  the  Jurisdiction 
of  the  court  and  in  the  custody  of  a  party  to 
the  suit  If  the  complainant  shall  obtain  a 
decree  Id  this  case  establishing  Its  rights  In 
respect  of  the  res,  and  then  shall  desire  to 
secure  the  surrender  of  the  outstanding  cer- 
tl6cates  representing  the  res.  It  may  be 
obliged  to  bring  a  suit  in  the  state  of  Penn- 
sylvania In  order  to  secure  such  surrender. 
A  similar  situation  would  exist  if  the  defend- 
ant were  a  natural  person  resident  In  New 
Jersey  who  had  been  duly  served  with 
process  in  New  Jersey,  but  who  had  gone  out 
of  the  state,  carrying  with  him  the  certifi- 
cate representing  the  sto<^  which  was  the 
subject-matter  of  the  litigation.  In  such  a 
case,  however,  the  decree  would  be  enforcea- 
ble in  personam,  whenever  the  defendant 
could  be  seized  within  the  state  of  New 
Jersey. 

The  last  matter  to  be  considered  la  wlteth- 
er  it  Is  necessary,  where  the  res  Is  personal 
property,  to  have  the  res  actually  placed 
within  the  cnstody  of  the  comrt,  through  the 
instrnmratallty  of  a  receive,  in  ordw  to 
give  to  the  action  the  quality  of  an  action 
quasi  In  rem.  I  can  find  no  warrant  in  rea* 
son.  and  mme  in  the  authorities,  dlsreKardlng 
a  few  dicta,  vhldb  make  the  actual  aelsure 
of  the  res  by  an  t^Bcer  of  the  court  e88eD> 
tial  to  the  BtatoB  of  the  action  as  one  Qtusl 
in  rem.  The  fundamental  essential,  of  course, 
mnet  be  that  the.  personal  ^ttperty  which  Is 
the  res  Is  so  situated  within  the  state  that 
It  may  be  seized.  In  other  words,  the  res 
must  be  within  the  control  of  the  state.  If 
the  state  provides  for  an  action  affecting  the 
res,  but  the  court  In  which  the  actlm  Is 
brought  has  no  power  to  directly  c(mtroI  the 
res,  and  can  only  control  the  res  by  com- 
pulsory action  on  the  part  of  the  defendant, 
then  "we  have  an  instance  wheve  the  state 
has  fan  power  to  provide  for  an  action  quasi 
in  rena,  but  has  seen  fit  not  to  do  so — has 
seen  lit  to  provide  only  an  action  strictly  in 
personam.  It  Is  not  the  actual  seliure  of  the 
res  which  is  the  essential  element  of  an  ac- 
tion quasi  in  ran,  but  the  power  to  seize  the 
res,  and  to  seize  It  in  the  action.  If  the  res 
Is  within  the  Jurisdiction  of  the  court,  it 
may  be  entirely  unnecessary  to  take  posses- 
sion of  it  throv^h  a  receiver  In  order  to  se- 
cure Its  presence  when  the  decree  of  the 
court  la  to  be  enforced.  An  injunction  re- 
straining the  custodian  of  the  res,  who  Is  a 
party  defendant,  may  be  amply  sufficient  to 
secure  the  desired  result  Neither  a  receiver 
nor  an  Injunction  may  be  necessary  to  pre- 
serve the  res  within  the  control  of  the  court. 
So  long  as  the  res  is  situate  within  the  Ju- 
risdiction of  the  court,  and  the  custodian  of 
the  res  is  made  a  party  to  the  suit,  the  re- 
quirement of  an  action  quasi  in  rem  under 
cmatderatlon  seems  to  me  to  be  complied 


with.  The  mere  fact  that  the  failure  of  some 
party  to  the  action  to  move  for  an  Injunc- 
tion, or  for  the  appointment  of  a  receiver, 
may  in  fact  result  In  the  disappearance  of 
the  res  pending  the  suit,  and  Its  absence 
from  the  state  when  the  final  decree  passes, 
cannot  In  my  Judgment  affect  the  essential 
character  of  the  action  at  the  time  when  it 
was  commenced,  if  at  that  time  the  res  was 
within  the  state  and  within  the  control  of 
the  court  The  actual  seizure  of  chattels 
which  constitute  the  res,  and  ttie  cnstody 
thereof  in  a  receiver  appointed  by  the  court, 
cannot  exclude  the  ];i088lblllty  that  the  res 
may  be  removed  from  the  Jurisdiction  of  the 
court  while  the  action  is  i>eDdlQg.  It  is, 
however,  unnecessary  to  consider  several 
questions  which  are  suggested  In  regard  to 
the  ^ect  of  the  removal  of  the  res  prior  to 
the  final  decree,  in  an  action  which  was 
plainly,  at  the  time  of  its  Institution,  an  ac- 
tion quasi  in  rem.  In  considering  the  es- 
sential nature  of  an  action  quasi  In  rem, 
both  at  the  time  ct  its  Institution  and  at  the 
time  ot  the  final  decree,  there  Is  a  plain  dis- 
tinction between  the  mere  postibUlty  that, 
pending'  the  action,  the  rea  may  be  removed 
from  the  Jurlsdlctlra  of  the  court  and  the  ac- 
tual removal  of  the  res. 

I  thitik  It  foUowa  from  the  prlndples  enun- 
dated  In  a  number  of  recent  fedwal  cases, 
and  In  the  New  Jersey  cases  above  dted,  that 
an  action  like  the  inesent  on^  brought  by  the 
complainant  to  establish  a  trust  tn  shares  of 
stock  In  a  New  Jersey  corporation.  Is  an 
action  quasi  In  rem,  provided  the  corporation, 
the  stocft  ot  which  Is  in  litigation.  Is  made  a 
party  to  the  suit,  and  is  lawfully  subjected 
to  the  jurisdiction  of  the  court  in  which  the 
suit  la  brought  by  service  ot  process  within 
the  state,  or  by  voluntary  an;)rarance.  Amdt 
V.  Or^gs,  supra;  Jellailk  v.  Huron  Copper 
Mining  Co.,  177  U.  S.  1,  20  Sup.  Ct  550,  44 
L.  Ed.  647;  Roller  v.  Holly,  176  U.  S.  398,  20 
Sup.  Ct  410,  44  L.  Ed.  520;  Citizens'  Sav- 
ings it  Trust  Co.  V.  Illinois  Central  Railway 
Co.,  a05  U.  S.  46,  27  Sup.  Ct.  425,  51  L.  Ed 
703.  All  parties,  whether  resident  In  New 
Jersey  or  residing  in  other  states,  may  be 
lawfully  brought  Into  the  suit  by  serving  pro- 
cess upon  the  New  Jersey  residents,  and  giv- 
ing the  reasonable  notice  provided  by  law  to 
the  defendante  residing  In  other  states.  I 
discover  no  basis  for  the  proposition  that  the 
whole  fabric  of  the  action  quasi  In  rem  falls 
to  the  ground  unless  the  Court  of  Chancery 
through  a  receiver  attempts  In  some  way  to 
take  possession  of  the  res.  and  actually  ob- 
tains such  possession. 

The  question  remains  whether,  when  the 
custodian  of  tbe  res,  the  New  Jersey  cor- 
poration whose  stock  constitutes  the  res, 
comes  into  court  as  a  party  complainant,  the 
case  is  essentially  different  from  that  which 
is  presented  where  the  custodian  Is  made  a 
party  defendant  In  each  case  the  res  Is  sub- 
jected to  the  power  ot  the  court ;  in  the  one 
case  by  the  control  over  the  res,  which  the 
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court  acquires  when  the  custodian  pf  the  res 
18  teought  into  court  by  service  of  process, 
and  In  tbe  other  by  the  voluntary  action  of 
the  complainant  In  coming  Into  court  and 
presenting  to  the  court  tor  adjudication  his 
claims  in  respect  of  the  res.  No  doubt  the 
court  at  the  instance  of  the  defendant  may 
xneserre  the  res  to  meet  the  decree  of  the 
court  by  an  Injunction  or  by  a  receiver.  If, 
however,  in  cases  like  the  Guayaquil,  etc., 
Railway  Gcnnpany  Case  and  the  Singer  BIfg. 
Company  Case,  a  prayer  fbr  a  receiver,  or 
the  appointment  of  a  receiver,  or  the  actual 
placing  of  the  res  In  the  custody  of  a  receiver. 
Is  necessaiy  to  give  the  action  the  status  of 
an  action  quasi  In  rem,  I  do  not  think  that 
it  would  necessarily  follow  that  sacb  recehr- 
ershlp  inoceedlngs  would  be  necessary  to  con- 
stitute the  present  actlm  one  quasi  In  rem. 
If  tbe  decree  in  this  case  Is  In  &vor  of  the 
complainant,  no  action  <m  the  part  of  any 
receiver  Is  necessary.  The  sltnatlrai  of  Uie 
res  Is  not  disturbed.  The  complainant  stands 
with  its  equitable  rights  to  the  res  estab- 
lished by  the  decree,  and  It  remains  in  pos- 
session of  such  res.  If,  on  the  other  hand, 
the  decree  is  in  favor  of  the  defoidant,  no 
action  on  the  part  ot  any  receiver  can  do  the 
defendant  any  good.  Presumably  the  defend- 
ant holds  s<Hne  certlflcates  which  have  al- 
ready been  issued  representing  tbe  stock  In 
dispute.  The  decree  will  merely  adjudge 
the  complainant's  claim  void  and  establish 
the  title  of  the  defendant  Assuming  that 
tiiere  are  certlflcates  representing  the  res  In 
possesslm  of  the  defoidant  In  the  state  of 
Pennsylvania,  It  Is  sranewhat  difficult  to  see 
precisely  what  a  receiver  could  take  Into  his 
possession.  In  the  Sliy^er  Company  Case  the 
stock  In  litigation  was  stock  of  a  New  Jersey 
corporation,  which  was  made  a  party  to  the 
suit,  and  was  practically  the  custodian  of 
the  res.  This  corporation  was  enjoined  from 
transferring  the  sto<±,  and  receivers  were 
aM>olnted  according  to  the  r^rt,  **to  whose 
charge  and  custody"  the  court  "committed 
tbe  shares  In  question.**  What  was  actually 
done  by  the  receivers  In  the  way  of  getting 
possession  of  stock  in  a  corporation,  the  cer- 
tlflcates of  which  had  been  lawfully  issued, 
and  were  In  the  possession  <tf  a  party  beyond 
the  Jurisdiction  of  the  court,  does  not  appear. 

My  conclusion  Is  that  the  presrait  action 
has  all  the  osentlal  characteristics  of  an  ac- 
tion quasi  in  rem,  and  that  the  defendant, 
having  been  duly  notified  of  the  snlt  bo  as  to 
give  it  an  ample  opportunity  to  appear  and 
make  defense  therein,  will,  if  it  refrains  from 
appearing,  be  bound  by  the  decree  so  far  as 
the  same  relates  to  the  status  of  the  res,  and 
that  in  such  case  the  def«idant  cannot  main- 
tain that  it  Is  deprived  of  property  without 
due  process  of  law.  This  conclusion  is  not 
affected  by  the  admission  that,  If  tbe  defend* 
ant  were  a  natural  person,  and  should  come 
within  the  Jurisdiction  of  the  court  after  tbe 


decree  had  been  passed,  the  court  would  have 
no  power,  by  process  of  contempt  or  other* 
wise,  to  enforce  the  decree  so  far  as  sadi 
decree  might  undertake  to  constrain  tiie  de- 
fendant to  dellVOT  certillcates  of  8to<^  ex- 
ecute assignments  or  powws  of  attorney,  or 
pursue  any  other  course  of  ctmduct  relating 
to  the  res  which  the  decree  might  undertake 
to  prescribe. 

An  order  win  be  advised  overrnlinc  the 
plea. 


PARKiai  V.  TRAVEBS  et  bL 
(Court  ot  Brrors  and  Appeals  of  New  Jentj, 
Nov.  16,  1908.) 

1.  Wills  (|  616*)  —  GonsisucnoN  —  Estatss 
Cbkatid— Lm  EsiATB— PowKB  or  Disposi- 
tion. 

When  to  a  life  estate,  with  remainder  over 
of  what  may  b«  nndisposed  of,  tbe  will  adds  a 
power  ot  disposition,  tbe  property  right  of  inter* 
est  of  the  life  tenant  fe  not  thereby  enlarged, 
but  the  devisee  takes  the  life  estate  only  with 
a  power  of  disposal,  to  be  exercised  by  her  dur- 
ing tbe  continuanoe  of  the  life  estate^  and  for 
ber  benefit. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {S  141S-1430;  Dec  Dig  |  616.*] 

2.  Wills  (}  740*)— Rights  or  Dbvisees— Con- 

VBTANCE8  BbTTWEKW  DEVISBBS— BlTECT. 

Testator  devised  and  beqoeatbed  all  his 
property  not  disposed  t>t  to  his  widow,  with 
power  of  disposition,  the  remainder  as  to  all 
property  not  disposed  of  by  the  widow  to  tes- 
tator's daughter  in  case  she  survived  the  widow, 
and  In  tbe  event  of  tbe  widow  marrying  again 
she  should  have  only  one-thtrd  of  the  property 
remaining,  tbe  balance  to  be  invested  for,  and 
to  be  paid  to,  the  daughter  on  her  attaining  ma- 
jority. Tbe  widow  conveyed  all  tbe  real  estate 
devised  by  tbe  will  to  B.,  to  whom  she  was  aft- 
erwards married,  and  he,  immediately  after  the 
conveyance,  conveyed  to  his  son,  who  reconvey- 
ed  to  the  widow.  Held  that,  on  tbe  widow's  re- 
marriage, the  daughter  aeqnired  an  absolate 
tate  in  two-thirds  of  the  land,  and  that  the 
widow's  subseaaent  deed  to  the  daughter  was 
only  effective  to  transfer  an  undivided  one- 
third  thereof. 

[Eld.  Note.— For  othw  cases,  see  Wills,  Dee. 
Dig.  S  740.*J 

8.  Banks UPTOT  d  186*)— Fbauoctlest  Com- 

VETANCES  BT  BAHKacPT^ACTION  BT  BaKK- 

bopt's  Trustee— Estoppel. 

Where  a  suit  by  a  bankrupfs  trustee  to  set 
aside  a  conve^nce  by  the  bankrupt  to  her 
daughter  was  based  entirely  on  the  charge  that 
tbe  conveyance  was  to  binder  and  delay  E.. 
who  was  the  only  real  creditor  In  tbe  banknipt- 
cy  proceedinfpH.  E*,  having  accepted  from  de- 
fendant the  balance  due  on  a  loan  for  which  she 
held  tbe  title  to  the  land,  and  having  thereupon 
conveyed  tbe  land  to  defendant,  was  estopped 
to  claim  that  a  conveyance  of  the  bankmpf  s  al- 
leged Interest  In  the  land  to  defendant  was 
fraudulent  as  to  her. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Dec:  Dig.  §  180.*] 

4.  Bankbuptct  (8  177*)— FBAUDULEiirT  Coir- 

VETANCES— VaLIDITT. 

^Vbere  a  bankrant  owned  tbe  equitable  title 
to  certain  land,  snoject  to  an  indebtedness, 
which  she  paid,  and  then  induced  the  creditor 
to  convey  the  property  to  defendant,  her  daugh- 
ter, within  foar  months  prior  to  the  filing  of 
the  bankruptcy  petition,  such  conveyance  was. 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec  ft  Am.  Digs.  U07  to  date,  *  Repoitar  IndexM 
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in  effect,  a  coDveyRDCe  by  the  bankrupt,  and 
was  voidable  at  the  instance  of  her  trustee. 

[Ed.  Note^For  other  case*,  see  Baokruptcr, 
Dec  Dig.  i  177.*] 

6).  BANKBtJPTCr  (I  181*)— Vauditt— Paktici- 

PATION  BT  GSAKTEB— -GONSIDEBATION. 

Where  defendant  participated  with  her 
mother,  a  bankrupt.  In  procarins  transfers  to 
her  to  hinder  and  delay  the  mother's  principal 
and  only  creditor,  the  conveyance  was  voidaUle, 
thongh  given  in  satisfaction  of  an  honest  debt. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  S  181.»] 

6.  Bakkbuptct  (5  186*)— Fbaudui,bwt  Cow- 

TBTANCES— AcnON  BT  TbUSTEE. 

Where  a  bankrupt  only  owned  an  undivid- 
ed one-third  of  certain  land,  which  she  fraudu- 
lently conveyed  to  defendant,  and  the  bill  of  the 
trustee  in  bankruptcy  to  set  aside  such  convey- 
ance, and  thf  answer,  admitted  that  defendant 
received  $6,370  from  certain  ioaarance  on  build- 
ing destroyed  by  fire,  after  paying  $4,630  in 
discharge  of  mortgage  liens,  for  which  .the  poli- 
dea  had  been  plednd  as  collateral,  defendant 
was  only  diargeable  with  one-third  of  such 
sum,  aod  not  one-third  of  the  entire  amount  of 
the  insurance,  and  the  error  was  not  cured  by 
the  fact  that  the  decree  only  vacated  the  con- 
veyance subject  to  all  valid  mortgages  existing 
at  the  time  it  was  made,  where  the  mortgage 
debts  had  been  diactiarged  and  were  not  rein- 
stated by  the  decree. 

[Ed.  Note.— For  other  catca*  nt  Bankraptey. 
Dec.  EHg.  S  186.*] 

7.  Apfeax  and  E^bob  (f  719*>--A88iaiiKKirT 
ov  Ebbobs— Necessitt. 

A  decree  should  not  be  disturbed  because  it 
Imposed  a  lien  on  defendant's  land  for  the 
amount  found  dne  complainant,  where  no  auch 
objection  wa*  contained  ia  defendant's  Teaaons 
for  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^r,  Dee.  Dig.  f  719.*] 

&  Appbal  aud  Ebbob  ({  870*)  —  Review  — 

SCOPF, 

Where  complainant,  a  bankrupt's  trustee, 
did  not  appeal  from  the  part  of  a  decree  which 
charged  asrainEit  defendant  the  value  of  furni- 
ture transferred  by  the  baokrupt.  complainant's 
objection  that  the  amount  so  chatited  was  leM 
than  the  conceded  value  of  the  furniture  in  de- 
fendant's answer  would  not  be  reviewed. 

riQd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  3487-8512;  Dec.  Dig.  S 
S70.*] 

9:  Bawkbuptct  (5  473*)  —  Costs— Action  bt 

Batvkedpt's  Trustee. 

Where  a  bankrupt'^  trustee  was  successful 
in  wtting  sslde  a  frarrliil*>nt  conveyance  made 
by  the  bankront  to  defendant,  the  tmstee  was 
entitled  to  costs. 

lEA.  Note.- For  other  cases,  see  Bankraptey, 
Dec.  Dig.  S  47.1.*] 

10,  Costs  (I  234*)— Appeal  akd  Ebbob. 

Where  defendant  was  obliged  to  appeal  to 
correct  a  decree  aninst  her  which  was  Im- 

ftrooer.  she  was  entli'ipd  to  costs  on  the  appeal, 
Dclndins  cost  of  printing,  though  complainant 
was  successful  In  the  suit 

TESd.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  18  892-899;  Dec.  Dig.  S  234.*] 

Aroeal  from  Court  of  Chancery. 

Action  by  Edmund  J.  Parker,  as  trustee 
In  bankmptcy  of  Sophia  V.  Travers,  against 
Annie  E.  Travers  and  others.  From  a  decree 
ttrr  complainant  for  less  than  the  relief 
demanded,  both  parties  prosecute  cross-ap- 
peals.  Modified  and  affirmed. 
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The  following  Is  the  opinion  of  Bergen,  Y. 
C,  referred  to  In  the  opinion: 

"James  Travers  died  November  1,  188S, 
testate,  leaving  him  sorrlTing  a  daughter, 
Annie  E  Travers,  and  a  widow,  Soi^la  V. 
Travers,  who  on  Angust  15,  1889,  married 
William  H.  O'Brien,  now  deceased.  When 
he  died,  James  Travers  was  seised  of  certain 
real  estate,  situate  at  Point  Pleasant,  in  this 
state,  which  may  be  sufficiently  described  as 
lots  Nos.  4,  5,  289,  and  290,  on  the  map  of 
lands  of  the  Point  Pleasant  Land  Company, 
and  also  of  an  equal  undivided  half  part  of 
lots  numbered  17  and  18  on  said  map.  He 
also  left  personal  proper^,  the  amount  of 
which  is  In  dispute,  but  as  it,  except  the 
portion  used  by  the  widow,  and  not  account- 
ed for.  about  which  the  complainant  raises 
no  question,  was  used  to  Improve  the  real 
estate,  and  Is  devised  in  the  same  manner 
as  it  is,  the  question  of  the  amount  of  the 
personal  estate  will  only  become  important 
should  it  be  necessary  to  determine  whether 
a  reasonable  consideration  was  paid  by  the 
daughter  to  the  mother  for  the  conveyance  of 
the  real  estate  which  the  present  proceeding  * 
assails.  That  portion  of  the  will  of  James 
Travers  pertinent  to  the  Issue  devises  and 
bequeaths:  "To  my  wife  while  she  remains 
ray  widow,  all  of  my  property  of  every  de- 
scription and  character  not  hereinbefore  dis- 
posed of,  ^th  full  power  of  disposition  and 
alienation  provided,  however,  that  In  case 
my  daughter  survives  her,  that  all  the  prop- 
erty not  disposed  of  prior  to  my  wife's  de- 
cease, sbnl]  be  and  become  the  property  of 
our  said  daughter,  and  in  the  event  of  my 
wife  contracting  another  marriage,  then  It  Is 
my  will  that  she  shall  possess  and  enjoy  as 
of  her  own  right,  only  one-third  of  the 
property  then  remaining,  and  that  the  other 
two-thirds  shall  be  Invested  and  held  la 
trust  for  my  daughter  Annie,  and  paid  to 
her  upon  attaining  her  majority,  and  fur- 
thermore should  my  daughter  die  without 
leaving  child  or  children,  it  Is  my  will  that 
any  property  which  she  may  be  entitled  to 
or  enjoy  under  this  will,  shall  go  to  my  two- 
sisters,  Mrs.  Sidney  Wlglnla  Mitchell,  and 
Mrs.  Mary  Wynee,  their  heirs  and  assigns, 
share  and  share  alike.'  The  widow  was  ap- 
pointed executrix  of  the  will,  which  Ae 
caused  to  be  probated,  and  took  upon  her^ 
self  the  execution  thereof,  but  no  Inventory- 
was  ever  made  by  her  of  the  personal  es- 
tate, nor  has  she  accounted  for  the  same,  ei- 
ther in  the  orphans'  or  prerogative  court. 
In  18S4  the  defendant  Sophia  V.  Travers 
erected  a  cottage  at  a  cost  of  $6,000  or  $7,- 
000  on  lots  289  and  290,  manifestly  using  a 
portion  of  the  personal  estate  of  her  deceas- 
ed husband  for  that  purpose,  as  she  had  no 
other  funds,  and  on  August  13,  1888,  she 
Individually,  and  not  as  executrix,  conveyed 
all  of  the  real  estate  devised  by  the  will  of 
her  husband  to  William  H.  O'Brien,  to  whom 
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Bhe  was  afterwards  married,  and  he.  on 
the  day  following,  conveyed  the  same  lands 
to  fate  Km,  Bryan  (VBrioi,  who  on  Angust 
15,  1888,  as  a^tted  In  defendant's  answn-, 
reomr^ed  the  same  to  her.  In  1892  she 
caused  to  be  erected  a  bnlldlnff  on  lots  4  and 
5  to  be  used  as  a  hotel,  at  a  cost  which  not 
only  exhausted  all  (rf  the  pereonal  property 
of  the  Traveri^  estate  rwnalnlng,  admitted 
fay  lira.  0*Brlai  to  have  been  abont  $18,000 
or  920,000,  but  required  the  raising  of  addi- 
tional funds,  which  wai  accompllahed  by 
m6rtgaglng  the  real  estate.  In  18DS  tot  17 
was  sold  by  proceedings  In  duncety,  and 
purchased  by  Mrs.  O'Brioi,  she  Uios  acqulr* 
ing  the  outstanding  tltie  which  was  not  vest- 
ed In  her  former  huaband.  On  February  28, 
1905,  Sophia  Y.  (VBrloi  conveyed  to  the  de- 
fendant Annie  E.  Travers  all  of  her  Interest 
In  the  forcing  lands,  as  vrell  as  In  anothw 
tract,  to  be  hereinafter  referred  to.  At  the 
time  this  conveyance  was  made  Mrs.  O'Brien 
was  Indited  to  one  Elizabeth  O'Brien,  a 
ter  of  Mr.  O'Brloi,  and  Judgments  had,  on 
February  10.  1905.  be«i  entered  a^inst  her 
*  therefor  to  the  court  of  common  pleas,  In  the 
county  of  Philadelphia,  In  the  state  of  Penn- 
sylvania, tor  over  86,000.  The  Judgments 
were  assigned  to  a  Mr.  Roney  residing  In 
Camden,  N.  J.,  wbo  on  F^ruaiy  15,  1005, 
commenced  an  action  In  the  Suprmne  Court 
of  this  state  to  recover  the  amount  doe  there- 
on, which  action  wafl  defended,  and,  as  stat- 
ed by  counsel  on  the  aq^ument,  yet  remains 
undetermined.  Having  tranafared  all  of  the 
property  to  her  daughter,  Mrs.  O'Brien,  on 
September  8,  1905,  filed  her  petition  In  bank- 
ruptcy to  the  United  States  District  Court 
for  the  District  of  New  Jersey,  from  which 
It  appears  that  the  only  debte  then  owing  by 
her,  outside  of  a  few  traders'  accounts, 
amounting  to  f  165,  and  an  alleged  claim  of 
the  daughter,  was  the  debt .  due  on  the 
O'Brien  Judgments.  The  Judgment  Indebted- 
ness and  the  claim  of  the  daughter  being 
presented,  proved,  and  allowed  In  the  bank- 
ruptcy proceedings,  the  complainant,  as  trus- 
tee In  bankruptcy,  filed  his  bill  of  complaint 
in  this  cause,  charging  that  the  conveyance 
heretofore  referred  to  was  contrived  and  car- 
ried out  for  the  purpose  of  hindering  and 
delaying  creditors,  and  therefore  void,  upon 
which  a  prayer  Is  rested  to  have  the  convey- 
ance declared  frandulcnt  and  void,  and  the 
land  decreed  to  be  the  property  of  the  debt- 
or, and  made  subject  to  the  payment  of  her 
debts.  As  to  the  property  now  under  con- 
slderation,  the  first  question  to  be  determin- 
ed Is  what  was  the  state  of  the  title  which 
was  conveyed  to  the  daughter  In  1905,  she 
claiming  that  on  the  piarrlage  of  her  moth- 
er two-thirds  of  the  property  passed  to  her, 
and  that  she  paid  full  value  to  her  mother 
for  the  other  one-third.  The  Insistment  of 
the  complainant  Is  that,  by  virtue  of  the  con- 
veyance from  Mrs.  Trarers  and  the  reconvey- 
ance to  her,  the  absolute  title  vested  In  her, 
and  that  any  right  which  the  daughter  took 


und«r  the  wHl  of  her  father,  in  the  event  of 
remarriage,  was  defeated  thereby,  because 
that  act  was  a  disposition  of  tiie  propnrty, 
and  under  the  terms  of  the  vrlll  vested  an 
absolute  estate  In  the  mother*  so  that  noth- 
ing remained  of  the  estate  to  goi  to  tlw 
daughter,  whm  she,  the  mother  remarried. 

"The  rule  la  well  cBtabUshed  in  this  state 
that  wbea  to  a  life  estate,  vria  a  xematoder 
over  of  what  may  be  undisposed  ot,  tbete  is 
added  a  poww  of  dlqiKwltlon,  the  property 
right  or  Interest  of  tiie  life  tenant  Is  not 
thereby  oilarged,  but  tiie  devisee  takes  a  life 
estate  only,  with  a  power  of  disposal  to  be 
exercised  Xkt  the  devisee  during  the  contlnii- 
ance  of  the  estate,  for  bis  boieflt  Bobeson 
V.  SbOtweU,  55  N.  J.  Eq.  818,  86  Atl.  730. 
The  totereet  in  the  real  and  pOTSonal  propv- 
ty  of  James  navws,  which  liis  widow  ae- 
qtdred  under  the  devtee  to  her  above  set  out, 
was  a  life  estate^  determinable  upon  her  re- 
marriage, with  the  power  of  disposal  and 
allmatlon  during  the  conttonance  of  Hie  es- 
tate, subject  to  a  gift  over  of  what  remained 
nndleposed  at  at  her  death  should  she  remato 
unmarried,  and  also  subject  to  the  conditl<m 
that,  to  the  event  of  her  mnarrlage^  die 
should  take  to  her  own  right  one-third  of  the 
property  thm  remaintog,  and  Invest  tbe 
residue  for  the  baieflt  of  bet  daughter,  to  be 
paid  to  her  whoi  she  became  of  age>  it  is 
admitted  by  the  otnnplalnant  that  two-ttilrds 
of  the  powmal  estate  remaining  in  ttie  hands 
of  the  widow  when  she  married  immediately 
became  a  trust  fund  for  tbe  boi^t  of  tbe 
daughtw,  but  he  InslBta  that,  as  to  the  real 
estate,  the  widow,  having  exercised  her 
power  of  disposal,  thereby  became  entitled 
to  an  absolute  estate  and  title  to  tbe  lands, 
thus  defeating  the  gift  over  to  the  daughter 
which  vras  to  become  ^ectlve  at  tbe  tw- 
mlnatloQ  of  the  life  estate.  I  find  myself 
unable  to  accept  this  result;  for,  assuming 
that  the  contention  of  the  complainant  that 
the  conveyance  was  executed  for  the  purpose 
of  defeating  the  gift  over  Is  correct,  it  could 
□ot  be  supported  as  a  bona  fide  exercise  of 
the  ixiwer  conferred,  which  must  always  be 
executed  to  good  faith,  looking  to  the  carry- 
ing out  of  the  expressed  intention  of  the  par- 
ty creating  tbe  power.  By  toe  gift  over  of 
what  rematoed  midlsposed  of  at  the  death 
of  the  life  tenant,  and  the  substituted  diq)o- 
sltlon  on  the  remarriage  of  the  widow  of 
what  toen  rematoed,  the  testator  plainly  In- 
dicated that  it  was  his  intention  that  his 
widow  should  exercise  the  power  of  disposal 
and  alienation  to  such  extent  as  might  be 
required  for  the  l>eneflclal  enjoyment  of  the 
property  durtog  her  tenancy,  but  clearly  a 
transference  of  title  which  did  not  alter  the 
Identity  of  property  or  owner,  for  the  pur- 
pose of  defrauding  the  remalndonnan.  was 
not  such  an  exercise  of  the  power  of  dis- 
posal granted  as  to  change  a  life  estate  to  a 
fee  simple,  nor  do  X  think  it  would  liave 
made  any  diflterence  to  this  case  it  there  had 
been  an  actual  sale  and  the  property  oon- 


Digitized  by  Google 


PABKB&  T.  TBAYEBS. 


615 


verted.  Into  money;  for  the  proceeds  thereof 
ivhich  remained  in  b&  hands  midisposed  of 
when  the  tenancy  ended  -wonld  have  been  a 
part  of  the  estate  'that  remains.'  and  be  sub- 
ject to  the  alternative  bequest  The  pur- 
pose for  which  the  conveyances  were  made 
does  not  appear  in  the  deeds;  and,  although 
the  intention  of  the  grantor  must,  if  possible, 
be  gathered  from  the  writing,  parol  evidence 
is  admissible  to  show  the  object  for  which 
the  power  was  exercised,  where  the  deed 
does  not  disclose  It,  and  on  this  subject  the 
life  tenant,  Mrs.  O'Brien,  testlfled  that,  be- 
fore her  second  marriage,  Mr.  O'Brien,  h^ 
Intended  husband,  who  was  a  lawyer  living 
In  Philadelphia,  advised  her  to  alienate  the 
property,  before  her  marriage,  'otherwise,  If 
I  kept  the  ground  Just  as  It  was,  In  my 
name,  that  I  would  not  be  able  to  sell  until 
Annie  became  of  age,  and  that  the  property 
might  depreciate.'  She  also  testified  that 
she  was  advised  that  the  transfer  would 
not  atCect  Annie's  Interest,  for  by  her  fa- 
ther's will  she  would  be  oitltied  to  two- 
thirds  of  the  property  as  soon  as  she  (the 
mother)  married.  This  evidence  negatives 
the  claim  of  the  complainant  that  the  con- 
veyance was  Intended  to  be,  and  was,  an 
exercise  of  the  power  of  disposal  for  the  pur- 
pose of  conversion,  but,  on  the  contrary, 
BhowH  that  It  was  an  alienation  of  the  prop- 
erty for  other  purposes,  and  was  not  Intend- 
ed to  change  the  character  of  the  estate  then 
bdd  by  the  life  tenant  I  am  satisfied  that 
In  1006,  when  the  conveyance  was  made  to 
the  daughter,  she  was  entitled  to  have  two- 
thirds  of  the  property  of  which  her  father 
died  seised,,  which  is  described  as  lots  4,  S, 
28©,  and  290,  conveyed  to  her  without  con- 
sideration, and  that  her  mother  was  then 
s^sed,  in  her  own  right,  of  the  one-third 
part  of  the  same  laud. 

"In  addition  to  the  foregoing,  other  lands, 
being  lots  2  and  8  on  said  map,  were  convey- 
ed by  the  same  deed  to  Anule  E.  Travers, 
the  status  of  which  will  now  be  considered. 
In  1891  these  lots  were  conveyed  by  a  Mr. 
Lomas  to  William  H.  O'Brien,  and  the  con- 
sideration was  paid  with  $3,000  borrowed  by 
O^Brien  f^om  Elizabeth,  his  sister,  aa  ap- 
pears from  a  paper  writing,  In  the  nature  of 
a  declaration  of  trust  or  equitable  mortgage, 
by  the  terms  of  which  be  and  his  wife,  So- 
phia, agreed  to  convey  said  lots  to  Elisabeth 
npon  default  In  payment  of  the  sum  so  loan- 
ed. WUlIam  E.  O'Brien  held  the  legal  title 
to  this  land  when  he  died,  and  by  bis  last 
wiU  devised  It  to  his  sister,  Elizabeth.  It  is 
claimed  by  the  answer  of  both  defendants 
that  the  property  belonged.  In  equity,  to  So- 
phia, subject  to  the  payment  of  the  loan; 
that  of  this  she  had  paid  (2,000,  although 
the  legal  title  was  vested  In  Elizabeth,  who, 
on  May  22,  1906,  conveyed  the  lots  to  the 
daughter. .  As  the  equity  of  the  present  pro- 
ceeding Is  based  entirely  upon  the  charge 
that  this  conveyance  was  contrived  for  the 
purpose  of  hindering  and  ddaylng  Elisabeth, 


who  Is  the  only  real  creditor  in  the  bank- 
ruptcy proceedings,  in  the  collection  of  debts 
which  were  then  In  existence,  I  am  of  opin- 
ion that,  as  Bh(^  accepted  from  the  daughter 
the  balance  that  was  due  on  her  loan,  and 
conveyed  to  that  daughter  this  particular 
land  with  full  knowledge  of  all  the  condi- 
tions, she  Is  estopped  by  her  deed,  and  can- 
not justly  complain  that  a  conveyance,  which 
she  made  with  full  knowledge  of  the  situa- 
tion, Is  a  fraud  perpetrated  by  the  defend- 
ants against  her,  and  shall  advise  that  the 
bill  be  dismissed  as  to  lots  2  and  3.  As  to 
lots  17  and  18,  of  which  the  testator  died 
seised.  It  appears  from  the  pleadings  that 
they  were  sold  In  partition  proceedings,  and 
lot  17  was  purchased  by  the  mother,  and  by 
her  conveyed  to  one  Van  Note  In  order  that 
he  might  make  %  sale  of  it,  but  substantial- 
ly, as  I  construe  the  evidence,  for  the  pur- 
pose of  securing  to  him,  out  of  the  proceeds 
of  such  sale,  a  debt  of  (200.  This  debt  the 
daughter  paid,  and  he  conveyed  the  lot  to 
her  August  3, 1906.  It  la  not  denied  that  the 
property  then  belonged  equitably  to  Mrs. 
O'Brien,  and  the  conveyance  by  Van  Note 
was,  in  effect,  a  conveyance  by  Mrs.  O'Brien ; 
and,  as  the  transfer  to  the  defradant  Annie 
E.  Travers  was  made  within  four  months  of 
the  filing  of  the  bankruptcy  petition,  it  is 
clearly  void  as  against  the  trustee  In  bank- 
ruptcy, under  the  bankruptcy  act,  and  If 
this  conveyance  Is  a  hindrance  to  the  appli- 
cation of  the  property  to  the  payment  of 
the  bankrupt's  debts,  it  should  only  be  allow- 
ed to  stand  as  a  mortgage  to  secure  the 
amount  paid  by  the  daughter,  viz.,  $200.  As 
to  lot  IS  It  is  impossible  to  ascertain,  from 
the  pleadings  or  evidence,  what  became  of 
It  It  was  sold  In  partition  proceedings  at 
the  same  time  lot  17  was  sold,  but  who  be- 
came the  purchaser,  or  where  the  title  Is 
now  vested,  I  am  unable  to  discover,  and 
certainly  In  the  present  state  of  the  proceed- 
ings, no  decree  can  be  made  regarding  It 
There  yet  remains  to  be  considered  a  tract 
of  land  described  In  the  pleadings  as  lot  No. 
1.  This  lot  was  purchased  November  16, 
1895,  by  the  defendant  Sophia  O'Brien,  and 
on  January  21,  1906,  she  conveyed  It  to  her 
daughter,  without  any  consideration  other 
than  an  alleged  Indebtedness  from  the  moth- 
er to  the  daughter  on  account  of  her  Interest 
In  the  estate  of  her  deceued  father.  It  also 
appears  by  the  pleadings  that,  when  the  con- 
veyance of  the  real  estate  was  made,  the 
mother  also  transferred  to  the  daughter  a 
considerable  quantity  of  furniture,  which 
the  daughter  admits  was  of  the  value  of  $1.- 
500.  The  bill  charges  that  it  was  of  much 
greater  value,  but  no  evidence  was  produc- 
ed upon  which  I  can  base  any  reliable  esti- 
mate of  Its  value,  and  I  have  concluded  to 
acc^t  the  figure  admitted  by  the  defendant 
It,  therefore,  appears  that  at  the  time  of  this 

I conveyance  the  mother  was  possessed  of  an 
equal  undivided  one-third  Interest  In  lots  4. 
6^  280^  and  290  and  the  whole  of  lot  Na  1. 
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and  furnltrare  to  tbe  value  of  $1,600,  all  of 
which  -was  conveyed  to  the  danshter  In  nt- 
Isfaction  of  what  they  estimated  to  be  her 
Interest  In  her  father's  estate 

"I  shall  not  undertake  to  analyze  the  evi- 
dence for  the  purpose  of  ascertaining  what 
would  have  been  due  to  the  daughter  on  a 
strict  accounting,  because  in  my  Judgment  the 
transfer  of  the  mother's  interest  in  the  real 
estate  last  referred  to,  and  also  in  the  furni- 
ture, was  contrived  and  carried  out  for  the 
purpose  of  hindering  and  delaying  Elizabeth 
O'Brien,  the  creditor  of  the  mother,  In  the 
collection  of  her  debt.  The  grantee  baa  been 
above  the  age  of  21  years  for  a  long  time; 
and,  although  she  now  testifles  that  she  made 
repeated  demands  upon  her  mother  to  ac* 
count,  she  never  took  any  iitepo  looking  to 
that  «id  until  tbe  mother  was  beli%  pressed 
fbr  the  collection  of  a  deb^  whereupon  the 
mother  conveyed,  and  the  danghta  accepted, 
all  of  the  property  which  the  mother  possess* 
ed,  without,  so  far  as  this  case  shows,  any  ac- 
counting between  tbem,  and  tbe  only  consid- 
eration which  the  dai^ter  now  sets  up  was 
an  unadjusted  dalm,  whlcta,  it  was  estimated, 
was  more  titan  the  value  of  tbe  propoty,  and 
although  since  that  time  the  state  of  the  al* 
l^Sed  account  has  been  reduced  to  figures, 
there  was  no  proof  that  previous  to,  or  at  the 
time  of,  the  conveyance  there  was  any  atr 
t«npt  to  ascertain  the  true  condltlDn  of 
their  respective  relations  to  tbe  estate  of  the 
testator.  But  even  if  the  amount  due  bad 
been  correctly  ascertained,  and  tbe  transfer 
made  In  conslderatlan  thereof,  the  fact  that 
the  dau^ter  participated  witb  the  mother  in 
procuring  tlte  transfers  for  the  express  pur* 
pose  of  hindering  and  delaying  the  principal 
and  only  creditor  of  the  mother  In  the  col- 
lection of  her  debt  la  snfilcient  to  avoid  the 
conveyance,  even  If  given  in  satisfaction  of 
an  honest  debt  Tbat  such  was  the  purpose 
of  the  daughter  is  conduslvely  shown  by  a 
letter  whicb  tbe  daughter  wrote  but  a  short 
time  before  tbe  transfer  to  her  attorney,  Mr. 
Peterson,  of  wbldi  tbe  following  is  impor* 
tant:  *I  had  suf^sted  mother  putting  her 
property  In  my  name,  and  then  having  herself 
declared  bankrupt  In  that  case,  If  she  were 
forced  to  pay  the  notes,  she  would  be  exempt, 
would  she  not?  I  wish  you  would  advise  me 
of  the  wisdom  of  this.'  Ibis  letter  ,  plainly 
disclosed  that  the  daughter  had  suggested  to 
her  mother  the  putting  of  tbe  title  of  her 
property  in  tbe  daughter's  name  to  avoid  tbe 
payment  of  the  notes  held  by  Elizabeth 
O'Brien.  There  was  no  pretense  that  the 
property  was  to  be  conveyed  In  satisfaction 
of  any  debt  On  tbe  contrary  it  plainly  dis- 
closed a  scheme  by  which  the  property  was  to 
be  put  beyond  the  reach  of  the  creditor  and 
of  bankruptcy  proceedings,  and  could  hav^ 
had  no  object  other  than  preventing  the 
creditor,  then  pressing  her  claim,  from  ob- 
taining satisfaction  out  of  the  property  which 
the  mother  had  held  in  her  own  name  for  a 
great  many  yearsi  upm  the  strength  of 


whIcb  she  had  undoubtedly  obtained  credit. 
It  was  a  bald  declaration  of  a  fraudulent 
purpose,  which  was  subsequently  carried  out, 
and  the  parties  should  not  be  permitted  to 
enjoy  Its  benefits. 

"I  will  advise  a  decree,  declaring  void  tbe 
transfer  so  far  as  tbe  mother's  interest  in 
tbe  property  is  concerned,  subject  to  the 
mortgages  on  the  lands  when  transferred, 
and  also  requiring  tbe  defendant  Annie  E. 
Travers  to  account  for  $1,000,  the  admitted 
value  of  the  furniture.  It  appeared  during 
the  trial  that  one  of  die  buildings  bad  been 
destroyed  by  fire  since  the  conv^ance,  and 
that  the  defendant  Annie  E.  Travers  has 
collected  tbe  insurance.  Of  this  sum  she 
will  bo  decreed  to  pay  one-third  to  the  com- 
plainant as  represoitlng  her  mother's  Into^ 
est  tbereln." 

WUson,  Carr  ft  Stackbouse,  for  complain- 
ant Frank  Durand  and  John  H.  Backea,  for 
defendants. 

SWATZB,  J.  There  are  cross-anpeals  In 
this  case.  As  far  as  concerns  the  questlcHis 
presented  by  tbe  petitions  of  appeal,  we  agree 
with  the  views  expressed  by  tbe  Vice  Chan- 
cellor. Through  inadvertence,  the  decree 
foils  to  follow  tbe  opinton  In  some  respects, 
and  in  others  seems  to  require  explanation. 

1.  It  decrees  that  the  deed  conveying  lota 
4,  S,  288,  and  200  be  set  aside,  annulled,  and 
made  void.  The  opinion  makes  It  clear  that 
it  is  only  void  as  to  the  equal  undivided  one> 
third  of  S<vhia  T.  O'Brioi.  The  deed  is  not 
prtoted  in  the  record,  but  It  seems  to  have 
conveyed  only  the  undivided  interest  of  So- 
phia y.  O'Brien.  Althov^  she  had  cm  tbe 
face  of  the  earlier  deeds  a  paper  title  to  the 
whole,  it  is  clear  that  Sn  equity  abe  vm  a 
trustee  as  to  two-thirds  for  Annie  B.  Travers, 
even  if  the  conveyances  by  which  the  tUle 
was  conveyed  to  her  In  1888  were  efficaclooa 
to  pass  tbe  legal  title.  If  they  were  not  ef- 
ficacious for  that  purpose,  Mrs.  O'Brien  had 
a  legal  title  to  one-third  only.  We  regard  the 
deed  of  January  24,  IWS,  as  conveying  only 
one-third,  and  with  this  explanatlmi,  the  de- 
cree in  this  respect  is  affirmed. 

2.  Tbe  decree  adjudges  that  the  complain- 
ant Is  entitled  to  one-third  of  fll.OOO,  mon- 
eys  collected  by  Miss  Travers  for  Insurance 
on  tbe  buildings  that  were  destroyed  by  fire, 
and  fixes  tbe  amount^  with  Interest  at  $3,' 
710.  Tbe  bill  charges,  and  ttie  answer  ad- 
mits, that  she  received  (after  paying  mort- 
gage liens  amounting  to  f4,630,  for  which  a 
part  of  the  insurance  policies  had  been  ple^ 
ed  as  collateral  security  the  sum  of  $6,370. 
She  should  be  charged  only  with  one-third  of 
this  amount  The  mistake  in  the  decree  Is 
not  cured  by  the  fact  that  the  deed  is  set 
aside,  subject  to  the  lien  of  all  valid  mort- 
gages existing  at  tbe  time  of  tbe  conveyance. 
The  mortgage  in  question  seems  to  have  been 
satisfied,  and  the  decree  does  not  attempt  to 
reinstate  it  but  In  so  many  words  adjudges 
a  money  liability  against  Ulas  Travel^  fOr 
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an  amoimt  which  makes  no  allowance  for 
what  waB  paM  on  the  mortgagft  TUa  mla- 
take  reqnlree  a  rerenul  of  the  decree  upon 
the  appnl  of  Annie  E.  TraTera. 

8.  The  decree  adjndses  that  the  onnplalnant 
hare  a  lien,  for  the  amonnt  found  dne  npon 
the  interect  of  Annie  B.  Trarera  In  the  land. 
Her  conned  a^ea  ttiat  aneh  a  lien  ia  not  an- 
thorlzed,  but  In  the  reaaona  for  rerweai 
stated  at  the  condnirion  of  her  petition  of 
peal,  no  aneh  reason  la  aaslgned.  We  think, 
therefore,  that  we  ahoold  not  dlstnrb  the  de- 
cree In  this  respect. 

4.  The  eomplalnaiit  nrgsa  that  the  amoont 
charged  agaioat  Mlaa  Trarers  tm  the  valne 
of  the  fomllnre  ia  teaa  than  Ita  Taloe  aa  con- 
ceded  in  the  answer.  We  think  It  nnnecea* 
8ar7  to  consider  this  qnestlon,  since  the  com- 
plainant does  not  appeal  from  this  part  of 
the  decree 

Sophia  T.  O'Brien's  rights  do  not  seem  to 
be  affected  by  the  decree,  except  as  to  the 
costa.  The  controversy  was  between  the  com- 
plainant and  the  defendant  Travers.  Since 
the  complainant  preralled  In  setting  aside  the 
conveyance  made  by  Mrs.  O'Brien,  he  was  en- 
titled to  costs.  Hie  decree,  so  far  as  It  is  in- 
volved In  her  appeal,  shonid  be  affirmed.  The 
same  result  follows  so  far  as  the  complain- 
ant's appeal  is  concerned. 

Mlaa  Travers  has  been  obliged  to  come  to 
this  conrt  to  correct  the  decree,  and  she 
shonid  have  costs  on  the  appeal,  Including 
the  costs  of  printing.  The  complainant  Is  en' 
titled  to  coata  in  the  Court  of  Chancery  as 
the  decree  adjudged. 


MONOGHAN  v.  COLLINS  et  al. 

(Conrt  of  Chancery  of  New  Jersey.  Dec.  7, 
1908.) 

1.  Husband  ahd  Win  (S  49%*>— Gin»— Evi- 

DEIfCE. 

Where  a  husband  purdiased  premises  in 
the  joint  names  of  hlmSMf  and  wife  oat  of  the 
proceeds  of  a  sale  of  bis  own  property,  such 
transaction  negatives  a  claim  by  the  wife  that 
her  husband  had  made  a  gift  of  the  entire  pio- 
oeeda  of  ths  sale  oi  his  property  to  her. 

[Ed.  Note^For  other  eases,  see  Husband  and 
WitB.  Cent  Dig.  f  254;  Dee.  Dig.  |  49^.*] 

2.  HtrsBAftD  AND  WrFX  (S  49H»)— Qirra— Va- 
unrrr. 

A  gift  by  a  husband  to  his  wife  of  the  pro- 
ceeds oC  a  sua  of  hia  property  will  be  set  aride, 
nnlesa  It  Is  shown  that  he  had  Indej^dent  and 
competent  advice  as  to  the  nature  and  effect  of 
the  gift,  where  be  was  a  man  of  some  years  and 
his  mind,  though  not  dethroned,  was  susceptible 
of  domination,  and  he  was  In  a  posltloi  of  de- 
pendency upon  his  wife. 

[Ed.  Note^For  other  cases,  see  Husband  and 
Vnte,  GenL  Dig.  |  252;  Dec.  Dig.  }  40H-*] 

8.  Husband  and  Wipe  (S  40i^*)— Gifts— Ev- 
idence. 

A  direction  by  a  hnsband  to  bis  wife  to 
taVe  the  proceeds  of  a  sale  of  his  property  her- 
self and  imt  it  in  the  bank  to  her  accouot,  that 
she  had  worked  bard  for  It.  was  not  a  declara- 
tion that  he  gave  her  the  money  as  and  for  her 


sole  property,  but  was  entirely  consistent  wittt 
a  desire  on  his  part  that  she  should  be  the  cus- 
todian thereof. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  }  251 ;  Dec.  Dig.  |  49^.*] 

4.  Husband  and  Wife  (8  49%»)— Gifts— Ev- 
idence. 

A  direction  by  a  husband  to  his  wife  to 
take  tbe  proceeds  of  a  sale  of  his  property  and 
put  it  in  ber  own  name,  for  she  bad  earned  itr 
to  put  it  in  her  own  name  and  nobody  could 
touch  it  if.  when  standing  alone,  sufficient  evi- 
dence of  a  gift  cannot  be  beld  to  evidence  a 
gift,  where  the  husband  made  other  statements,, 
with  whidi  it  must  be  read,  showing  no  gift, 
but  rather  an  Intenticm  to  retain  the  control 
over  his  money. 

[Ed.  Note.— For  other  cases,  see  Hnsbaad  and 
Wife,  Cent  Dig.  S  254 ;  Dec.  Dig.  g  4d^*] 

6.  EXECUTOBS  AND  AdUINISTBATOBS  (g  133*)— 

Inctjubbanoes  on  Land— Dunr  to  Pay— 

Bepbesentatives. 

A  mortgage  assumed  by  a  grantee  is  not  to 
be  paid  by  his  execator  in  favor  of  the  heir  or 
devisee,  unless  grantee  shall  have  assumed  the 
debt  in  such  manner  as  to  show  an  intention  to 
charge  his  personal  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig,  1  548;  Dec 
Dig.  » 188.»] 

6.  Equtty  (I  196*)  —  AmBHATiVE  Relief  — 
Cboss-Biix. 

Affirmative  relief  can  only  be  afforded  upon 
a  cross-bill. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  S  450;  Dec.  Dig.  {  190.*] 

BUI  by  Michael  Monoghan,  executor  of  the 
will  of  Patrick  Collins,  deceased,  against 
Mai^aret  A.  Collina  and  others.  Decree  for 
complainant 

William  M.  Jamieaon,  for  complainant 
Martin  P.  Devlin,  t<a  defendant  Margaret  A. , 
Colllne. 

WALKER,  T.  C.  The  complainant's  tes- 
tator, Patrick  CoTline,  departed  this  life  June 
28,  1907.  His  will  was  proved  July  16,  1907. 
In  it,  after  directing  his  executor  to  pay  all 
his  Just  debts  and  funeral  expenses,  he  gave, 
bequeathed,  and  devised  all  his  real  and  per- 
sonal property  absolnt^y  to  his  wife,  her 
heirs  and  assigns,  forever,  provided  she  re- 
mains a  widow  for  the  rest  of  her  life,  and 
should  she  remarry,  then  he  gave,  bequeath- 
ed, and  devised  all  his  estate  absolutely  to 
his  three  sons  (by  a  former  wife),  their  heirs 
and  assigns,  forever.  He  appointed  the  com- 
plainant sole  executor  of  hia  will,  which  was 
dated  November  26,  1905.  At  tbe  time  of  the 
publication  of  this  will  the  testator,  who  was 
a  saloon  keeper,  owned  a  property  at  the 
comer  of  Union  and  Steamboat  streets  in  the 
city  of  Trenton,  where  he  conducted  the  re- 
tail liquor  business.  This  property  he  sold 
to  David  Flneberg  in  June,  1907.  The  pro- 
ceeds of  this  sale  came  to  the  possession  of 
his  wife,  the  defendant,  who  claims  the  same 
aa  a  gift  from  her  husband,  and  the  exec- 
utor's suit  Is  to  compel  her  to  deliver  those 
proceeds  to  him  as  the  representative  of  her 
husband's  estate.   Long  before  the  nle  of 
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the  property  Mr.  Collins  had  Buffered  a  par^ 
alytlc  BtMce,  and  remained  an  Invalid  there- 
after to  the  time  of  his  death. 

David  Flnebei^,  who  purchased  the  prop- 
erty, testlfles  that  be  went  to  Collins'  with 
the  idea  of  making  the  purchase,  and  talk- 
ed with  Mrs.  Collins  and  asked  for  Mr.  Cd- 
11ns,  and  Mrs.  Collins  took  htm  Into  the  back 
room,  where  her  husband  was  lying  on  a 
<!0Dcdi;  that  he,  the  witness,  tried  to  have 
conversation  with  him,  but  be  was  a  weak 
man  and  referred  him  to  Mrs.  Collins,  say- 
Ing  he  would  be  satisfied  with  what  she  did; 
be  said  Mr.  Collins  was  on  his  feet  part  of 
the  time,  bat  could  not  walk.  He  bad  to 
walk  aloncslde  of  the  wall  with  one  band 
and  with  a  cane  in  the  other.  The  price  of 
the  proper^  was  $6,000.  On  June  7,  1907, 
Flneb^  made  his  check  to  the  order  of  Col- 
lins for  $1,000,  and  delivered  it  to  Mrs.  Col- 
lins. On  Jime  19,  1907,  another  chedc  for 
93,768.25  was  made  by  Lawrence  Bard«i, 
FIneberg's  broker,  to  the  order  of  the  de- 
fendants solicitor.  This  check  the  solicitor 
Indorsed  and  handed  to  Mrs.  Collins.  The 
check  Cor  $1,000  is  Indorsed  by  Mr.  Collins 
and  by  Mrs.  Collins.  The  check  for  $8,763.- 
26  is  indorsed  by  the  scdldtor  and  Mrs.  Col- 
lins, but  not  by  Mr.  GoUIns.  Botti  checks 
were  deposited  to  Mrs.  Collins*  credit  with 
the  Trenton  Saving  fund  Society  in  a  bank- 
ho(ft  of  hers.  At  the  time  Flneberg  paid  the 
$1,000  he  went  to  the  saloon  and  asked  for 
poesesdon  (which  he  did  not  get  until  he 
paid  the  balance),  and  he  said  he  heard  BIrs. 
Collins  ask  Mr.  Collins  what  she  woidd  do 
Willi  the  mon^,  and  he  told  ber  to  take  it 
and  put  it  In  the  bank  to  hetr  own  accoont— 
ehe  had  wrafced  hard  for  It 

Charles  A.  Comp,  a  real  estate  agent  went 
to  see  Mr.  and  Mrs.  Collhu  about  sdling  a 
property  on  Cmtre  street.  This  was  May 
24,  1007.  and  as  a  result  of  a  conversation 
with  Mrs.  Onilns  which  he  says  he  preanmea 
Mr.  Collins  heard  for  he  was  In  an  adjoining 
room  where  he  and  bis  wife  had  talked  to- 
gether In  the  hearing  of  Mr.  Comp,  he  de- 
livered to  Mr.  Ctrillns  a  receipt,  reading  that 
he  had  received  of  Margaret  Collins  and 
Patrick  Collins  $10  as  a  deposit  for  the  pur- 
chase of  the  brldE  house  No.  631  Centre 
street  for  the  sum  of  $4,000,  to  be  firae  and 
clear  of  all  Incumbrances.  On  June  7,  1907, 
n  further  payment  of  $100  was  made  to  Mr. 
Comp,  for  which  he  gave  a  receipt  In  the 
names  of  Patrick  and  Margaret  Collins,  in 
which  receipt  it  was  stated  that  a  mortptge 
on  the  property  of  $2,000  was  to  be  assum- 
ed, and  the  balance  of  the  $4,000  was  to  be 
paid  In  cash.  Mr.  Comp  was  tmable  to  re- 
member any  conversation  at  all  wlUi  ^trlck 
Collins. 

Julia  Donlon,  a  daughter  of  Patrick  Col- 
lins and  of  the  di^endant  bis  second  wife, 
testified  that  her  father  started  the  saloon 
bnslness  about  1809  or  1900  and  nm  tt  a  year 
or  BO,  but  gave  too  much  credit  and  became 
involved  in  about  $500  of  debt;  after  that 


the  business  was  taken  In  dia^  by  ber 
mother,  and  she  and  her  mother  together 
kept  the  books;  that  In  Avgnst  1901.  her  fa- 
ther was  taken  sick,  "had  a  stroke,**  as  she 
put  it  and  that  his  illness  lasted  until  his 
death.  She  did  s^  that  while  the  paraly- 
sis affected  him  from  the  waist  down,  above 
the  waist  bis  condition  was  pofect  She  far- 
ther testified  tbat  after  the  will  was  made 
her  father  told  ber  motfaor  and  ber  of  its 
cmitents,  and  named  the  executor  he  iiad  ap- 
pointed, and  her  mother  asked  blm  if  be 
could  not  get  some  one  tise  (she  ^^lar^tlj 
disliking  Mr.  Mtmoghan),  and  he  said  it  could 
be  changed,  tbat  be  was  not  going  to  die 
rl^it  away,  and,  being  asked  how  lie  intend- 
ed to  change  It  be  said  that  he  intended  to 
aell  the  place  and  when  he  st^d  it  he  would 
give  her  the  money,  and  them  ber  nwtJier 
seraned  satlsfled.  At  the  time  Mr.  Comp  was 
at  the  place  about  the  Cmtre  street  proper- 
ty sbe,  tiie  witness,  said  she  beard  Mr.  Comp 
ask  wboae  name  was  to  go  in  the  receipt,  and 
ber  father  said  both  names;  and,  when  Mr. 
Comp  asked  how  the  property  was  to  be  paid 
for,  her  mother  said  by  cash,  hw  father  be- 
ing wllUn  hearing,  and  his  hearing  belnj: 
perfectly  good.  When  lier  fathw  indorsed 
the  chedc  for  $1,000,  he^  according  to  the 
witness,  banded  it  to  her  mottier,  and  said: 
"take  this  check,  and  when  you  get  the  rest 
dear  the  Centre  street  property,  pat  the  rest 
of  the  mon^  In  bank  In  your  own  namfc  and 
yoo  will  always  have  a  home;  we  don't  know 
what  time  the  children  are  going  back  on  ub, 
and  It  won't  be  hard  for  us  to  live  If  onr 
house  is  clear.**  On  anotiier  occasion  she 
says  she  heard  her  father  say  to  her  mother: 
'Take  the  money  and  put  It  in  your  own 
name,  for  yon  earned  it;  put  it  In  your  own 
name  and  nobody  can  touch  it."  On  one  oc^ 
caslon.  wbrai  her  Htha  and  mother  were 
discussing  the  purchase  of  the  Centre  street 
property  and  the  sale  of  the  saloini  proper- 
ty, she  heard  her  father  say  to  her  mother: 
"Take  that  money  and  clear  it  olT.  and  when 
we  have  a  shelter  it  won*t  be  bard  for  as  to 
get  a  bite  to  eat;  and  put  the  rest  of  the 
money  in  your  own  name  in  bank,  because 
you  can't  say  when  the  diildren  will  go  back 
on  us."  She  also  said  she  heard  her  father 
say.  when  he  sold '  the  Union  street  prop- 
erty, that  tbat  woirid  leave  Mr.  Mtmoghaa 
nothing  to  do  as  executor. 

This,  as  I  nnderstand  it,  la  the  testimony 
upon  which  the  defendant  relies  to  establish 
a  girt  from  her  husband  to  her  In  his  life- 
time of  the  proceeds  ot  the  sale  of  the  sa- 
loon property.  It  should  be  mentiwed  that 
the  license  was  in  the  name  of  Mr.  Collins, 
and  that  the  bills  were  contracted  in  his 
name.  It  is  true  that  Mrs.  Collins  actoally 
rau  the  business,  hiring  the  lielp,  p^lng  tike 
bills,  and  working  herself,  including  bar- 
tending. This  did  not  make  the  business 
bers.  It  was  started  by  her  hndiand  and 
cMiducted  him,  at  least  for  some  tlme^ 
Mrs.  0<dlins  simply  Old  what  enrj  tRithfal 
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and  dndfnl  wife  would  do^  U  Bhe  were  able; 
that  la,  ran  her  bnaband's  busineaa  after  be 
became  Incapacitated  by  disease. 

On  June  7.  1907,  a  formal  agreanent  for 
tbe  pnrctaaBe  of  the  Goitre  street  ^uperty 
was  entered  Into,  and  altbongb  It  was,  as  Is 
vsnal.  written  to  be  ezecitted  by  boQi  paiv 
ties.  It  was  afgned  only  by  the  ownws.  It 
was  In  the  names  of  Margaret  and  Patrick 
Cidllns.  Their  attorney,  before  Its  delivery, 
changed  the  prorlalon  for  the  jrayment  of  the 
balance  of  tbe  $1,000  In  cash  npon  the  dellr- 
ery  of  the  deed  to  an  nndertafclng  on  the  part 
of  the  grantees  to  assame  tbe  inymoit  of  a 
mwtgage  toe  $2,600  on  the  premises,  the  dif- 
ference to  be  paid  in  carii.  The  reason  for 
this  was  that  David  Flneberg  had  berai  un- 
able to  raise  tbe  balance  of  the  pnrebase- 
numey  required  to  be  paid  by  him  upon  tbe 
pordiaBe  of  the  saloon  property,  ^e  deed 
for  the  Centre  street  property  to  Margaret 
and  Patrick  Collins,  although  dated  <m  tile 
day  of  the  agreement  June  7,  1907,  was  not 
dellTered  for  some  time  afterward,  as  it  had 
to  be  sent  to  Minnesota  to  procure  an  ac- 
knowledgment It  was  offered  in  evidence, 
and  contains  an  assumption  of  the  $2,600 
mortgage  Just  mentioned.  The  difference  be> 
tween  that  amount  and  the  purchase  price 
of  $4,000.  namely,  $1,400.  was  paid  In  ca^. 
It  Is  perfectly  apparent  that  Patrick  Collins 
Intended  to  purchase,  and  did  pnrdiase  (ht 
tbe  Joint  names  of  himself  and  wife),  tbe 
Centre  street  property  out  of  the  proceeds  ot 
tbe  sale  of  his  saloon  property.  His  inten- 
tion was  to  qiend  $4,000  out  of  those  pro- 
ceeds in  that  way..  Assuming  that  tbe  plac- 
ing of  tbe  title  to  the  Centre  street  property 
In  tbe  Joint  names  ot  bis  wife  and  himself 
was  his  own  volltlonar  act — and  I  must  a»- 
flunM  it  was,  for  tbe  contrary  Is  not  proved— 
the  transaction  of  Itself  is  an  absolute  refu- 
tatim  of  tbe  idea  that  be  made  a  gift  of  flie 
proceeds  of  tbe  sale  of  the  saloon  property 
to  his  wife.  She  does  not  elahn  a  gift  of  tbe 
balance  between  the  price  of  the  Centre 
street  property,  incumbered  or  unincumber- 
ed, bat  a  gift  of  the  entire  ^»»ceeds  of  tbe 
sale  of  the  saloon. 

Ba^  IrrespectlTe  of  the  force  and  effect  of 
the  irardiase  of  flie  O^tre  street  property 
as  negativing  any  gift  of  the  proceeds  of  sale 
of  the  saloon  property  to  the  wife,  the  facts 
relied  npon  tqr  her  to  show  such  gift,  in  my 
judgment,  entirely  fall  to  substantiate  her 
claim.  In  Baydock  v.  Haydock.  84  N.  7.  Bq. 
570,  SS  Am.  Rep.  886,  Mr.  Tnstlce  Reed, 
speaking  for  the  Court  of  Errors  and  Ap- 
peals;, said,  at  page  974  of  84  N.  J.  Eq.  (38  Am. 
Bep.  886).  that  if  It  be  admitted  that  the  do- 
nor was  a  person  who  possessed  snffldent 
mental  power  to  make  a  gift,  yet  It  was  upon 
tbe  recipient  of  tbe  gift  to  show  tbe  fairness 
of  tbe  traosactloa;  all  the  evidaice  showed 
that  the  wife  was  tbe  one  npon  whom  he 
nstnrally  leaned,  and  he  submitted  himself 
to  tbe  cratnA  of  her  who  naturally  and  nec- 
esaatUy  became  the  head  ot  the  house;  while 


ther  80  lived  together,  and  while  ncme  but 
the  wife  and  her  toothers  were  about  him, 
vrltbont  the  advice  of  dlsUitereeted  counsel- 
on,  the  old  man  made  tbe  gifts  of  wbldi  she 
was  the  recipient  How  entlrdy  paralld  the 
case  at  bar  Is  to  that  of  Haydock  v.  Hay- 
dock.  Collins  was  a  man  of  scMue  years  and 
feeble  In  body,  and  his  mind,  though  not  de- 
thnmed,  was  nndonbt^Oy  susceptible  of  dom- 
lnatl<m.  His  wife  was  tbe  one  -apaa  whom 
he  naturally  leaned,  and  he  certalidy  submit- 
ted himself  to  her  control,  and  while  living 
In  the  house  with  her  and  their  daughter, 
and  without  tbe  advice  of  disinterested  coun- 
sel, he  Is  said  to  have  made  tbe  gift  which 
stripped  him  of  all  his  worldly  possessions, 
without  the  power  of  recall. 

Where  parties  are  In  a  position  In  which 
one  Is  more  or  less  dependent  upon  the  oth- 
er, courts  of  equity  hold  that  the  weaker 
party  most  be  protected,  and  tbey  set  aside 
bis  gifts  if  he  had  not  proper  advice  inde- 
pendently of  the  other.  Hi^dock  Hay- 
dock, 34  y.  J.  Bq.  tf70,  B76.  88  Am.  Sep.  385. 
The  case  of  Slack  r.  Bees,  66  N.  J.  Bq.  447, 
60  Atl.  466,  60  U  R.  A.  393,  absolutely  con- 
trols this  case  In  this  regard.  In  that  case  it 
was  held  that  the  rule  that  a  deed  of  gift 
containing  no  pow«  of  revocation  will  be 
set  aside  where  a  relation  of  trust  and  con- 
fidence exists  between  donor  and  donee,  and 
tbe  donor  has  no  independent  advice  aa  to 
tibe  effect  of  the  deed  upon  bis  own  Interest 
in  the  Bnh]ec^matter  of  tbe  gift,  applies  to 
an  irrevocable  conveyance  made  by  an  aged 
and  Inflrm  father,  without  faidependent  and 
competent  advice,  to  a  daughter  with  whom 
be  lives  and  upon  whose  care  his  well-hcli^r 
depends.  Kow,  tat  the  case  under  considera- 
tion, If  Patrick  Collins  hsd  sought  to.  be- 
stow the  saloon  pn^terty  npon  his  wife  by 
a  solemn  conveyance  of  the  title  under  the 
forms  of  law,  it  would  certainly  be  set 
aside  by  this  court,  unless  It  could  be  shown 
that  he  had  Independent  and  competent  ad- 
vice as  to  the  nature  and  effect  of  the  gift 
he  was  to  make.  Surely  tiie  gift  of  the 
proceeds  of  the  sale  ot  that  property  in  the 
most  Informal  manner,  namely,  by  mere 
word  of  month,  must  be  set  aside  for  the 
same  reason,  In  the  face  of  bis  decrepitude 
and  position  of  dependency  upon  his  wife, 
which  Is  BO  apparent  Furthermore,  the  lan- 
guage relied  upon  as  estobllsblng  the  gift 
from  husband  to  wife  In  this  case  does  not 
in  my  Judgment  bear  the  inta^nretation  put 
upon  It  by  counsel  tor  the  defendant  There 
Is  no  clear-cut,  nnamblguons,  and  unequivo- 
cal iOeclaratlon  of  a  gift  but  statements 
made  whldti  are  equally.  If  not  more,  sus- 
ceptible of  an  Intention  to  retain  the  prop- 
erty than  to  give  It  away.  True  It  Is  that 
Flneberg  «ild  that  tbe  deceased.  In  answer 
to  a  question  by  bis  wife  as  to  what  she 
should  do  with  the  money,  said:  **Take  it 
yourself  and  put  It  In  the  bank  to  your  own 
account;  you  worked  hard  for  it"  'nils 
was  no  dedarati<Hi  that  bs  gave  the  money 
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to  his  wife  as  and  for  her  sole  and  Individ- 
ual property.  The  language  is  entirely  con- 
stBtent  with  a  desire  on  his  part  that  she 
should  be  the  custodian  of  bis  money.  And 
It  Is  true,  doubtless,  that  sbe  worked  for  it, 
helped  earn  It,  by  running  his  business 
through  her  devotion  to  blm.  Hoxr  she  help- 
ed earn  It,  however,  does  not  appear.  It 
may  be  that  through  her  management  his 
business  prospered  and  he  was  thereby  en- 
abled to  pay  off  some  mortgage  or  discharge 
Indebtedn^  otherwise  Incurred,  or  perhaps 
It  was  that  her  efforts  prevented  a  failure 
In  business  and  consequent  loss  of  the  prop- 
erty through  that  sort  of  misfortune.  She 
was,  of  course.  Interested  In  the  fund,  and 
they  both  reasonably  e^cted  that  sbe  as 
well  as  he  would  get  a  living  from  It  at 
least  In  part  This  assertion  is  not  mere 
specolation,  for  the  daughter  testifies  that 
her  father  said  to  her  mother:  ^Tafee  that 
money  and  clear  It  off  (meaning,  doubtless, 
the  mortgage  on  ttie  Centre  street  properly), 
and  when  we  have  a  shelter  It  won't  he 
hard  for  us  to  get  a  hlte  to  eat;  and  put  ttie 
rest  of  the  money  in  your  own  name  in  bank, 
because  yon  can't  say  when  the  children 
will  go  back  on  us."  In  one  only  of  the 
statements  which  the  daughter  says  she 
heard  her  father  make  did  he  not  Inclnde 
himself  In  the  mention  of  the  money.  The 
statement  was  this:  "Take  the  money  and 
pnt  it  In  your  own  name,  for  you  earned 
it;  put  It  In  your  own  name,  and  nobody 
can  touch  tt"  Now,  If  nobody  could  touch 
It  certainly  tbe  wife  could  not  touch  It  for 
the  purpose  of  consuming  It  as  her  own. 
Even  If  this  statement  standing  alone, 
would  be  sufficient  evidence  of  the  gift  said 
to  have  been  made,  It  cannot  be  so  used, 
because  It  must  be  read  in  connectlcm  vrltb 
other  statements  made  by  the  deceased  to 
the  same  witness,  and  whicb  other  state- 
ments, as  seen,  disclose  no  i^ft  but  rather 
an  intention  to  retain  control  over  bis  mon- 
ey. Smith  V.  Burnet  35  N.  J.  Bq.  314,  was 
a  case  In  which  an  eiecutor  claimed  certain 
shares  of  stock  by  way  of  gift  from  his  de- 
ceased testator;  the  proof  adduced  to  sup- 
port the  claim  was  the  testimony  of  a  wlt- 
ne«i  who  had  beard  the  deceased  say  that 
he  had  given  the  stock  to  the  executor.  Mr. 
Justice  Reed,  speaking  for  the  Court  of  Er- 
rors  and  Appeals,  said,  at  page  821  of  35 
N.  J.  Eq.,  that  the  word  "give**  is  often 
used  with  other  meaning  than  as  evincing 
an  Intent  to  confer  the  title  in  the  thtog  de- 
livered (giving  instances  In  which  the  word 
may  be  otherwise  used);  and  he  well  says 
that  this  view,  together  with  the  difficulty 
of  recalling  or  stating  with  accuracy  all 
that  vras  said,  and  how  It  was  said,  should 
cause  such  a  declaration  to  be  closely  scruti- 
nized before  a  title  is  passed  solely  upon 
such  evldenra.  The  defendant  did  not  dis- 
charge Ibe  burden  which  the  law  casts  upon 


her  of  showing  the  fairness  of  the  gift  In 
question,  nor  did  she  sbow  that  the  donor 
had  competent  and  independent  advice  in 
the  maktog  of  It  For  these  reasons  th* 
gift  faUs. 

There  was  another  question  presented  ob 
the  argument  by  counsel  for  the  defendiant 
and  that  Is  whether,  If  the  gift  failed,  the 
executor  should  not  be  charged  with  the 
duty  of  paying  the  mortgage  upon  the  Cen- 
tre street  property  which  was  assumed.  In 
tbe  deed  of  ctmveyance.  The  rule,  as  I 
understand  It  Is  that  land  incumbered  by 
a  mortgage,  tbe  payment  of  wtdch  Is  as- 
sumed by  the  grantee  In  the  deed  iit  coavej- 
ance  therefor.  Is  not  to  be  paid  by  tbe  ex- 
ecutor of  the  grantee  In  fitvor  of  tbe  heir  or 
devisee,  unless  the  decedent  shall  have  as* 
sumed  the  debt  In  such  manner  as  to  sbow 
an  Intention  to  charge  his  personal  estate. 
Mount  V.  Van  Ness,  S3  X.  J.  Eq.  262;  Me- 
Lenahan  v.  McLenahan,  18  N.  J.  Eq.  101; 
Campbell  v.  Campbell,  30  N.  J.  Eq.  416; 
De  Grauw  v.  Mecban,  48  N.  3.  Bq.  219.  223, 
21  Atl.  193;  Hetzel  v.  Hetzel  (Oh.,  October 
term,  1908,  not  yet  reported),  71  Ati.  755. 

If  the  defendant  is  entitled  to  have  this 
mortgage  paid  by  the  executor  In  exonera- 
tion of  the  land,  so  that  she  can  enjoy  tbe 
premises  which  are  now  hers  (by  virtue  of 
her  survivorship  of  the  tenancy  by  the  en- 
tirety whlcb  was  In  her  and  her  husband 
during  his  lifetime),  the  relief  can  only-  be 
afforded  upon  a  crora-btU,  and  there  Is  no 
such  pleading  In  the  case.  I  will  bear  coun- 
sel for  the  defendant  upon  notice  to  tbe 
complainant  on  an  application  for  leave  to 
file  a  cross-bill,  raising  this  question.  If  he 
BO  desires.  In  the  present  posture  of  the 
pleadings  It  is  impossible  to  grant  the  de- 
fendant any  affirmative  relief. 

There  must  be  a  decree  for  the  complain- 
ant adjudging  her  to  hold  the  balance  of  the 
purchase  money  received  upon  the  sale  of 
the  saloon  property  as  trustee  for  the  com- 
plainant as  executor  of  the  will  of  her  hus- 
band, and  requiring  her  to  turn  over  those 
moneys  to  blm,  and  requiring  the  defendant 
the  Trenton  Saving  Fund  Society  to  honor 
the  check  of  tbe  defendant  to  be  made  In. 
pursuance  of  tbe  decree. 


MAYOR,  ETC.,  OF  CITY  OF  NEWARK  v.. 
BRIB  R.  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Dec  4^ 
1908.) 

1.  Equitt  (S  44*)— Bxct-rsivB  JuaiSDicnon 

— CoNFucriNo  Easbicents. 

A  case  inTOlving  tbe  righta  of  the  parties  in 
case  of  conflicting  easements  is  one  of  eqnita- 
ble,  and  not  of  legal,  cognidtoce,  and  apper- 
tains to  the  ezclusive,  and  not  auxiliaiy  or  coB'- 
current,  jurisdiction  of  diancery. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent. 
Dfg.     141-145;  Dec  Dig.  S  44.*F 
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2.  EASEuxiris  (S  61*)— JuBXsozonoN  oi  Equi* 
rr— Scope  or  Bshedt. 

Hba  case  of  the  ri^ts  of  two  tonants  In 
■common  of  an  eaaement  u  one  of  equitable  eog- 
nisBDce,  and  equity  may  use  any  remedy  appro- 
priate to  the  circumstancee,  either  preventive 
-or  mandatory,  adequate  to  promote  and  secure 
the  Joint  user  in  such  a  way  as  the  law  reqnlns 
In  view  of  the  particular  ntnation. 

[fiSd.  Note.— For  other  cases,  aee  Easements, 
Ont.  Dig.  U  181, 184r-187;  Dec.  Dig.  S  61.*] 

3.  EAfiEicERTfl  <S  61*)— Rionra  of  Teivants  in 
Common— Test  of  Bquitt  Jurisdiction. 

The  test  of  equity  jurisdiction  iu  a  case 
aGFecting  the  rights  ol  tenants  in  common  of  an 
easement  is  the  existence  of  actual  conflict; 
and.  if  there  is  no  conflict,  there  is  no  juris- 
diction. 

[Ed.  Note.— For  other  cases,  see  Rasemeots, 
■Cent.  Dig.  H  131.  1S4-137;  Dec.  Dig.  8  61.*] 

4.  COBPOBATIONS  (8  3^*)— OOMPEIXINO  PeB- 
FOBMANCE  OF  COBPOBATE  DUTT— ReHEDT  AT 

Law. 

The  Court  of  Chancerr  does  not  ordinarily 
compel  a  corporation  to  oo  its  duty,  the  per- 
formance  of  which,  neglected  or  contested,  is 
enforced  by  t^e  Supreme  Court  by  mandamun. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1575;  Dec.  Dig.  8  3»3.*f 

5.  Raiuoads  («  0&*)  — Grade  Cbossinqs  — 
CoHPEixiNa  Elevation  of  Tbackb— Jitbib- 

DICTION  OF  EQUITT. 

The  Court  of  Chancery  has  power  to  com- 
1  railroad  elevation  over  hiebways,  if  that 
the  only  way  in  which  joint  user  can  bo 
properiy  secured  and  enjoyed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8  290;  Dec.  Dig.  8  99.1] 

6.  RAII.BOADB  (1  90*)— Gbade  Cbossinqb  — 
COMPELLiNO  Elevation  of  Tbacks. 

In  view  of  the  legislation  of  this  state 
recognising  that  railroads  may  cross  streets  at 
grade,  it  cannot  be  held  that  grade  crossings  are 
per  se  Illegal  structures  even  in  cities,  or  that 
streete  are  not  safe,  in  the  leitislatire  sense  of 
that  word,  merely  because  they  are  crossed  at 
grade  by  a  railroad  crossing,  but  the  situation 
must  be  such  that  nothing  but  track  elevation 
will  protect  the  public. 

fEd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  298;  Dec.  Dig.  I  09.*] 

7.  Railsoads  (I  99*)  —  Obade  Cbosbinqs  — 
MoBE  than  One  Track  over  Streets. 

It  cannot  be  maintained  that  streets  become 
unsafe  and  inconvenient  when  more  than  one 
track  Is  laid  across  them. 

TEd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  298 ;  Dec.  Dig.  i  99.*] 

&  Ratlboads  (I  09*)— Grade  Obossinos— Re- 

STBAtNiNO  Excessive  Use. 

If  a  street  is  so  incumbered  with  railroad 
tracks  that  the  public  is  practically  shut  out 
from  using  It.  the  appropriate  remedy  in  such 
a  case  Is  an  Injunction  restrainiUEC  their  exces- 
sive use;  neither  party  being  at  liberty  to  de- 
stroy the  right  of  the  other. 

FEd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  293,  299;  Dec  Dig.  8  99.*] 

9.  Railroads  «  99*)— Gbade  Crossings— Bl- 

ETATiDN  OF  Tracks. 

If  the  number  of  tracks  crossing  a  street 
be  not  excessive,  the  question  whether  trains 
ran  over  them  with  such  frequency  and  such 
spe<>d.  and  at  such  an  angle  or  with  such  curves, 
that  the  joint  user  of  the  crossing  would  be 
practically  gone,  and  so  necessitate  elevation  of 
tlip  tracks,  is  cme  of  fact,  to  be  determined  ac- 
cording to  the  circumstances  of  the  case. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  298 ;  Dec.  Dig.  8  99.*] 


10.  Railroads  (8  93*)  —  RiaHis  at  Obade 
Crossings— LiMiTATioNB. 

Tracks  cannot  he  hnilt  over  a  street,  or  os- 
ed  thereon  for  the  convenience  o(  factory  or 
yard  or  station  purposes,  and  thus  injuriously 
affect  the  public  traffic  over  the  higliway. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  88  260,  264;  Dec.  Dig.  §  93.*] 

11.  Railroads  (8  93*)  —  Rights  at  Grade- 

CBOBSINQS— LnCITATIONB. 

The  rifldit  of  a  railroad  over  a  highway  is 
a  right  of  passage,  with  Its  reasonable  incidents, 
and  nothing  more. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8  264;  Dec.  Dig.  {  93.*] 

12.  Railroads  (8  99*)  —  Grade  Cbossings— 
Necessitt  of  Elevating  Tracks  —  Evi- 
dence. 

Evidence  held  not  to  show  that  a  railroad 
elevation  over  a  street  was  the  only  way  in 
which  joint  user  could  be  properly  secured  and 
enjoyed. 

[Ed.  Note.— For  other  cases,  see  RailToads, 
Cent  Dig.  I  80O;  Dec;  Dig.  8  99.*] 

13.  Railboadb  {{  99*)— Grade  Cbossingb— 
Unlawful  Obstbuctions  —  Relief  in 
Equitt. 

A  bill  praying,  not  only  for  the  depression 
or  elevation  of  railway  tracks  at  a  street  cross- 
ing, but  also  for  general  relief.  Is  bro^  enough 
to  warrant  an  injunction  against  the  use  in 
the  highway  of  certain  tracks  illegally  obstruct- 
ing the  way,  and  the  unlawful  use  of  another 
track  for  an  unauthorized  purpose. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  88  299,  300,  302 ;  Dec.  Dig.  8  99.*1 

Bill  by  the  Mayor  and  Common  Oovncll  of 
the  City  of  Newark  against  the  E^Ie  Rail- 
road Company  and  others.  Findings  for  com- 
plainant. 

Joseph  Coutt,  for  complainant  Cortl&ndt 
Parker  and  Charles  Corbln,  tor  defendants. 

STEVENS,  v.  a  This  Is  a  blU  to  compel 
the  d^endant  cranpanles  to  elevate  their 
tracts  where  th^  cross  Bummer  avenue,  in 
the  city  of  Newark.  The  bill  was  demurred 
to,  and  the  demurrer  was  orerruled.  Newark 
V.  Erie  R.  S.  (N.  J.  Gh.)  68  Aa  418.  In  over- 
ruling  It  Chancellor  Ma^e  reaffirmed  the 
rale  laid  down  by  Beasley,  O.  J..  In  State  r. 
Central  Railroad  Ca,  82  N.  X  Iaw,  220,  to 
the  effect  that  the  duty  Imposed  upon  rail- 
roads whose  diarter  provisions  are  similar 
to  those  of  the  Central  Railroad  is  to  "ke^ 
at  all  times  and  under  all  clrcnniBtancee  the 
public  highways,  at'  ttie  point  where  they 
cross  the  railroad,  in  a  condition  fit  for  safe 
and  convoiieDt  use."  Both  ttie  Supreme 
Court  and  tbis  court  have  approved  the  rule 
In  the  numerous  cases  cited  by  the  Chancel- 
lor. If  tbere  was  any  doubt  about  Its  cor- 
rectness, that  doubt  bBB  been  Bet  at  rest  by 
the  recent  dedslcm  of  the  Court  of  Errors  in 
Borough  of  Metuchte  t.  Penn.  R.  R.  Co. 
(N.  J.)  60  Atl.  465. 

The  act  of  1898  (LaVB  1898.  p.  110,  c.  66) 
does  not  confor  upon  this  court  the  power  to 
abollsb  grade  croBSIngs.  It  merely  aotliorlzes 
it  to  make  reasonable  proTlsion  for  their 
protection.    The  act.  Is  In  terms,  limited  to 


•For  oU»r  cases  see  sams  topic  and  secUon  NUMBER  la  Dec.  ft  Am.  Digs-  1907  to  date,  ft  Reporter  I&dsxes 
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cases  where  the  public  road  or  highway  "U 
crossed  by  a  railroad  track  at  the  same  grade 
or  level."  The  effect  of  the  act  was  c«i- 
sidered  in  Palmyra  t.  Feim.  B,  R.,  62  N.  J. 
Eg.  611,  60  Atl.  369,  Id.,  63  N.  J.  Eq.  799,  52 
Atl.  1132,  and  In  Eckert  v.  Perth  Amboy  & 
Woodbrldge  E.  E.  Ca,  66  N.  J.  Bq.  437,  67 
AU.  438.  Section  29  of  the  general  railroad 
act  (Laws  1903,  p.  660)  Is.  however,  held  by 
Chancellor  Magle,  In  his  ophiiim  overrallug 
the  demurrer  <6S  Atl.  415),  to  authorize  the 
court  to  decree  track  elevation.  The  section 
reads  as  follows :  "When  any  company  sball 
not  properly  construct  and  maintain  the 
bridges  or  other  crossings  of  highways  by  its 
railroad  tracks  as  reanlred  by  law,  it  shall 
be  lawful  for  the  governing  body  of  the  town- 
idilp  or  municipality  wherein  such  arosslngs 
are  located,  within  a  reas(»iable  time,  after 
notice  to  the  company,  to  construct  or  repair 
such  bridges  or  other  crossings  and  the  cost 
tliereof  may  be  collected  from  the  company 
whose  duty  It  Is  to  make  such  construction  or 
repair  by  action  In  any  court  of  comiwtent 
jurisdiction;  or  In  lieu  of  such  construction 
or  repair,  the  township  or  municipality  may 
proceed  by  a  suit  In  equity  to  compel  the 
specific  performance  of  the  duties  imposed 
by  law  upon  such  company  with  respect  to 
the  construction,  maintenance  and  repair  of 
Ruch  bridges  and  crossings  and  the  court 
shall  prescribe  the  crossing  to  be  constructed 
or  the  repairs  to  be  made  and  in  order  to 
pDforce  obedience  to  Its  decree  or  mandate, 
the  court  may  restrain  the  exercise  of  any 
of  the  franchises  of  the  company  or  adopt 
such  other  remedies  as  may  be  In  accordance 
with  the  practice  of  the  court."  Referring 
to  this  section  the  Chancellor  says:  "The 
claim  that  no  statutory  jnrl8dlcti<m  has  been 
conferred  on  this  court  to  prescribe  the  cross- 
ing to  be  constructed.  If  any  railroad  compa- 
ny shall  not  properly  construct  bridges  or 
other  crossings  of  highways  as  required  by 
law,  may  be  for  the  present  passed  by,  with 
the  observation  that,  by  section  29,  Revised 
Railroad  Act  1903,  the  Legislature  has  under- 
taken to  confer,  and  has  conferred,  by  lan- 
guage which  is  Incapable  of  any  other  coa- 
structlon,  precisely  the  Jurisdiction  In  ques- 
tion. It  is  contended,  however,  that  In  so 
doing,  the  Legislature  exceeded  Its  constitu- 
tional powers.  This  contention  will  here- 
after be  considered.  That  the  twenty-ninth 
section  of  the  act  above  cited  does,  by  Its 
terms,  confer  such  jurisdiction  has  been  set- 
tled m  this  court.  Penn.  R.  R.  Co.  v.  Meta- 
chen  (N.  J.  Ch.)  64  AU.  484."  The  case  re- 
ferred to  was  one  In  which  a  bill  had  been 
filed,  by  the  borough  of  Metuchen  against  the 
company,  to  compel  It  to  widen  a  brldpe  over 
a  highway,  Its  tracks  being  laid  upon  this 
bridge.  It  appeared  that  the  railroad  had 
originally  crossed  the  highway  at  grade,  but 
that  the  company  had  elevated  Its  tracks, 
and  In  so  doing  had  narrowed  the  highway  by 
placing  abutments  therein  and  otherwise  con- 
tracting It  It  was  held  by  Pitney,  Y.  C,  in 


this  court,  that  section  29  gave  this  court 
jurisdiction  to  make  an  order  ,  directing  tlie 
company  to  so  reconstruct  and  lengthen  its 
bridge  that  the  public  might  have  the  use 
of  the  highway  to  its  full  width.  The  Oonrt 
of  Errors  (69  Atl.  465)  sustained  the  Vice 
Chancellor  in  his  view  of  the  jurisdiction 
conferred,  but  differed  with  him  on  the  ques- 
tion of  fact 

Section  29  contains  two  dausea  The  first 
authorizes  the  governing  body  of  the  town- 
ship or  municipality  to  construct  and  repair 
"brldgai  and  other  crossings"  If  the  company 
shall  not  properly  construct  and  maintain 
them.  I  think  It  may  be  doubted  whether 
this  clause  would  be  held  to  confer  upon  mu- 
nicipalities the  right,  after  notice,  to  inter- 
fere with  the  company's  rails,  and  with  the 
structure  supporting  those  rails,  or  to  give 
It  the  right  to  tiiange  the  grade  of  Oie  rail- 
road. The  words,  taken  according  to  tbeir 
natural  import  would  seem  to  authorize  mu- 
nicipalities to  build  bridges  over  cuts,  to 
plank  betweni  the  rails,  and  to  do  such  othtt 
acte  as  would  Interfere  little.  If  at  all,  with 
the  exclusive  control  exercised  by  the  company 
over  Its  roadbed.  The  second  clause  of  sec- 
tion 29— the  part  tbat  was  construed  by  this 
court  and  the  Comrt  of  Errors— gives  the 
township.  In  lieu  of  such  construction  and 
repair,  the  right  to  proceed  by  a  suit  In 
equity  to  compel  the  spedflc  performance  of 
the  duties  Imposed  by  law  upon  Oie  railroad 
company  "with  respect  to  the  ctmstmcUon. 
maintenance  and  r^alr  of  Bn<^  bridges  and 
crossings" ;  L  e.,  such  bri^:eB  and  crooslnga 
as  the  company  did  not  properly  "coiutrnct 
and  maintain."  As  the  same  words  "con- 
struct" and  "maintain"  and  "repair"  are 
found  In  both  clauses,  It  might  be  ai^ed 
with  some  plausibility  th&t  the  second  clause 
was  intended  to  apply  to  the  same  classes  of 
cases  that  the  first  clause  was.  But  this 
view  appears  to  liave  l>een  rejected,  not  only 
here,  but  in  the  Court  of  Errors,  unless  we 
take  the  view  that  power  Is  given  to  the  mu- 
nicipality to  interfere  with  the  grade  and 
structure  of  the  roadbed.  Gummere.  C-  J- 
says:  "The  grounds  which  led  the  learned 
Vice  Chancellor  to  the  conclusimi  that  the 
matters  involved  In  the  litigation  were  cot?- 
nlzable  In  the  Court  of  Chancery  are  fully 
set  out  in  his  opinion,  and  we  concur  In  the 
views  expressed  by  him  upon  this  point  and 
in  his  conclusion."  The  Vice  Chancellor  in 
his  opinion  had  said:  "The  power  of  the 
court  to  compel  by  mandatory  proceedings  the 
railroad  corporation  to  do  Its  duty  In  this  re- 
spect (I.  e.,  to  widen  its  bridges  and  r«Dove 
a  part  of  Its  embankment)  rests,  so  far  as  I 
am  aware,  wholly  upon  the  statute  of  1903." 
Had  it  not  been  for  this  expression  of  opin- 
ion, I  should  have  thought  that  the  power 
might  have  been  referred  to  the  jurisdIctiOD 
exercisable  in  the  case  of  conflicting  ease- 
ments. Del.  Lack.  &  West  R.  B.  Co.  v. 
Erie  R.  R.  Co.,  21  N.  J.  Eq.  302;  Nat 
Dock  R.  a  T.  Cent  B.  R.,  32  N.  X.  Eq. 
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T65.  767;  Nat  Docks  t.  United  Co*8.,  S3 
N.  X  Law,  2lft-224,  21  Atl.  m.  A  case 
of  that  sort  Is  one  of  equitable,  and  not 
of  legal,  c(«nlEano&  It  iQ>pertalns  to  the 
exclaBire.  and  not  to  tiie  avxillair  or  concnr- 
rent  jurisdiction  of  cbancery.  Says  Beaslor, 
C.  J.,  In  the  leading  ease  (D.  L.  &  W.  R.  R. 
Brie  R.  R.,  supra):  "They  [the  two  compa- 
nies] are  toiants  In  comnum  of  an  easement, 
and  If  this  court  cannot  protect  the  one 
against  the  Injustice  <tf  the  other,  the  party 
whose  rights  are  Invaded  is  clearly  without 
any  adequate  remedy.**  But  if  the  case  Is 
one  of  equitable  ct^lzance,  It  would  seem 
to  follow  that  equlfy  may  use  any  remedy  ap- 
propriate to  the  drcnmstances.  Not  only  a 
remedy  merely  preventlTC^  but  also  one 
that  la  mandatory — any  rraoedy  whatsoever, 
out  ot  Its  store  of  remedies  adequate  to  pro- 
mote and  secure  the  joint  user  In  sudi  a  way 
as  the  law  requires  In  view  of  the  particular 
situation. 

The  test  of  Jurisdiction  would  seem  to  be 
the  existence  of  actual  conflict.  If  there  Is 
no  omfllct,  there  Is  no  Jurisdiction.  This 
court  does  not  ordinarily  compel  a  corpora- 
tion to  do  Its  duty.  Performance  of  a  duty, 
neglected  or  contested,  Is  enforced  by  the 
Supreme  Court  by  mandamus.  It  would  seem 
to  hare  been  this  aspect  vt  tiie  mattier  that 
presented  Itself  to  the  Judges  In  N.  T.  & 
Greenwood  Lake  fi.  R.  t.  Montdair,  47  N.  J. 
Bq.  tS6l,  21  Ati.  498.  The  case  was  one  of 
demurrer  to  a  bill,  and,  as  will  be  seen  by  a 
reference  to  the  facts  stated  In  the  preface 
to  the  opinion  of  the  Chancellor  (Montclalr 
T.  New  York  ft  G.  L.  Ry.  Co..  4S  N.  J.  Uq. 
436,  18  Atl.  242),  It  appeared  that  the  prede- 
cessOT  of  the  defendant  eominny  had  con- 
structed a  bridge  over  a  cut  the  bed  of 
whl<di  had  been  graded,  but  im  which  no 
rails  had  been  laid.  Thla  bridge  had  been 
suffered  to  decay,  and  the  questlcn  was 
whether  the  defendant  company,  as  tbe  buc- 
cpBsor  of  the  original  company,  was  under  an 
obligation  to  rebuild  It.  The  question  was 
apparently  one  of  legal  duty,  not  of  conflict- 
ing easements.  It  was  In  view  of  sudi  a  sit- 
uation that  Mr.  Justice  Reed  said:  "The 
doctrine  that  a  court  of  equity  will  not  act 
In  any  Instance  where  the  common-law  courts 
poesees  adequate  power  to  afford  the  relief 
asked  for  Is  fundammtal.  The  power  of  tbe 
common-law  courts  to  compel  the  perform- 
ance of  duties  of  the  kind  under  consldraa- 
tlon  •  •  •  la  complete.**  Be  this  as  It 
may,  I  must  hold  that,  from  whatever  source 
derived,  the  power  to  compel  railroad  eleva- 
tion over  a  highway.  If  that  is  the  only  way 
In  which  tbe  Joint  uaer  can  be  properly  se- 
cared  and  enjoyed,  ezlste  in  this  court. 
Chancellor  Magle  was,  aa  it  seems  to  me. 
strictly  logical  wben  be  held  that,  Inasmuch 
as  It  had  been  decided  that  the  second  clause 
of  .section  29  was  broad  enough  to  confer  tbe 
power  to  order  tbe  company  to  reconstmct 
its  railroad  bridge  over  a  hl^way  by  l«igth- 
eulDg  It  and  lemovlng  part  of  the  railroad 


embankment,  It  was  also  broad  enou^  to 
authorize  tUs  court  to  ovAer  the  defendant 
company  to  reconstruct  its  trat^  across  the 
highway  by  devatlng  or  depressing  them.  If 
the  generality  of  tbe  language  of  the  clause 
Included  tbe  one,  It  necessarily  Included  the 
othM.  But  an  affirmation  of  the  Jurisdiction 
ot  this  court  does  not  solve  the  question  as 
now  presented.  Tbe  allegations  ot  the  Mil 
ue  so  goieral  that  they  present  little  more 
than  the  abstract  question  whethw,  under 
any  circumstances,  this  court  would  compel 
a  railroad  company  to  elevate  or  depress  Its 
tracks.  The  dedaltm  was  that  In  a  pn^>er 
case  It  would.  Whether  It  would  or  not  was 
hdd  to  6epea&  upon  the  special  facts.  To 
these  I  now  address  myself. 

Summer  avenue  la  a  residence  street  The 
houses  fronting  upon  It  extend  northward  as 
far  as  tbe  railroad.  Further  north  there  are 
still  many  vacant  lots,  both  on  the  avenue 
Itself  and  to  the  east  and  west  of  it,  but  tbe 
town  Is  growing  In  that  direction.  There  are 
six  tracks  laid  across  the  avenue  at  grade. 
Tbe  general  lay  of  the  land  In  tbe  Immediate 
vicinity  is  level,  and  the  tracka,  If  unob- 
structed by  cars,  moving  or  atandiug  atlll, 
may  be  seen  eastward  and  westward,  by  a 
person  standing  from  20  to  80  feet  away,  for 
about  a  quarter  of  a  mile.  From  1,000  to 
1,200  people,  and  over  100  vehicles,  cross  dal- 
ly between  6  o'clock  a.  m.  and  8  o'clock  p.  m., 
and  about  a  tblrd  as  many  at  night  From 
22  to  28  passenger  trains  each  way  pass  over 
tbe  crossing  every  24  boars.  Tbe  number  of 
freight  trains  running  through  Is  small,  but 
In  the  operations  of  the  local  yard,  and  In 
the  making  or  breaking  up  of  trains,  ^Ight 
cars  frequently  cross  and  recross  the  avenue. 
The  yard  and  freight  station  are  between 
Stammer  avenue  and  Washington  avoiue. 
The  obstruction  to  travel  seems  to  be  mainly 
due  to  tbe  freight  cars.  The  gates  are  fre- 
quently lowered,  and  the  delay  amounts,  at 
times,  to  several  minutes.  According  to 
complainant's  count  In  the  24  hours  between 
6  a.  m.  of  August  2  and  August  3, 1007,  tbe 
gates  were  down  SO  times  for  3  minutes  or 
more.  The  report  shows  that  the  delay  to 
travel  thus  occasioned  resulted  chiefly  from 
the  handling  of  freight  cars.  As  the  freight 
bouse  and  water  tank,  as  well  as  the  yard, 
are  In  tbe  vldnlty,  the  side  tracks  are  sel- 
dom unoccupied,  and  the  can  standing  on 
them  are  a  serious  obstruction  to  the  view 
up  and  down  tbe  tracks.  The  street  crosses 
the  railroad  at  right  anslea.  It  occupies  the 
site  of  an  old  hlgbway  that  was  laid  out 
many  years  before  the  advent  of  the  rail- 
road. This  I  think  gives  a  general  view  of 
the  situation.  The  question  Is  whether  such 
a  situation  calls  for  an  elevatl<m  of  the  road 
at  the  point  In  question,  under  the  role  laid 
down  In  tbe  Central  Railroad  Case.  It  Is 
admitted  that  It  cannot  be  depressed ;  and. 
If  elevated,  tbe  grade  at  Mount  Proq>ect  av- 
enue, furUier  to  the  westward*  will  have  to 
be  changed. 
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The  flrat  thing  that  Btrlkefl  one  la  that  It 
has  not  jet  become  the  policy  of  the  state,  as 
evinced  by  its  I^lslatlon,  to  require  croBfr- 
lags  generally  to  be  otherwise  than  at  grade, 
although  there  has  been  some  advance  In 
that  direction.  In  the  beginning  of  railroad 
construction  the  practice  of  laying  the  tra<^ 
at  the  grade  of  the  highways,  unless  unad- 
Tlsable  from  an  engineering  standpoint,  was 
unlTersal.  The  dtlea  were  then  small,  the 
trains  slow  and  Infrequent,  and  the  tracks 
few.  As  the  cities  grew  and  the  trains  and 
tracks  became  more  nnmeroua,  the  state  be- 
gan to  take  precautions  t<x  the  public  safe- 
ty. In  1839  It  was  enacted  that  a  bell  should 
be  placed  on  the  engine  and  rung  at  least 
900  yards  from  the  highway.  It  was  also 
provided  that  a  board  with  the  Inscription 
**Look  out  for  the  Locomotive"  should  be 
erected  and  maintained  (Laws  1838-39.  p. 
170).  By  act  March  26,  1852  (P.  L.  p.  532), 
the  company  was  allowed  to  blow  a  steam 
whistle  as  a  substitute  for  a  bell.  These 
have  been  the  only  precautions  that  were 
generally  deemed  Indispensable  by  the  Legis- 
lature where  trains  crossed  highways  at 
grade.  But  the  courts  went  furtiier.  They 
held  that  under  circumstances  of  special  dan- 
ger— for  example,  where  there  was  a  rail- 
road curve  within  a  short  distance  of  the 
hlgbway,  or  where  the  company  Itself  had 
erected  buildings  close  to  the  tracks  so  as 
to  obstruct  the  view— a  duty  to  take  special 
precautions  arose;  that  the  company  must 
provide  gates  or  a  flagman.  Penn.  R.  R.  Co. 
V.  Matthews.  36  N.  J.  Law,  531.  But  In  a 
long  series  of  cases  the  courts  have  decided 
that  if  the  element  of  special  danger  be 
wanting,  then  neither  the  court  nor  the  Jury 
can  require  more  than  the  L^slature  has 
seen  fit  to  prescribe,  viz.,  the  ringing  of  a 
bell  or  the  blowing  of  a  whistle  and  the  erec- 
tion of  sign  posts.  N.  Y.  R.  B.  Co.  v.  Lea- 
man.  64  N.  J.  Law,  202.  23  Atl.  691.  15  Lu  R. 
A.  426.   This  Is  the  law  to^ay. 

What  the  Legislature  has  done  toward 
further  protecting  the  highways  is  this:  It 
has  authorized  cities  and  other  municipali- 
ties to  require  by  ordinance  flagmen  or  gates 
to  be  placed  at  designated  crosslncs.  Del. 
Lack.  &  West.  R,  B.  Co.  v.  East  Orange.  41 
N.  J.  Law.  127;  M.  &  E.  R.  R.  Co.  v.  Orange, 
63  N.  J.  Law,  2.52.  43  Atl.  730.  47  Atl.  363. 
This,  of  course.  Is  a  legislative  recognition 
that  railroads  may  cross  streets  at  grade. 
It  has  authorized  the  governing  body  of  any 
township  or  municipality  to  petition  this 
court  to  order  gates  to  be  erected,  or  a  flag- 
man stationed  at  any  grade  crossing,  or  that 
some  other  reasonable  provision  be  made  for 
protecting  the  crossing.  Laws  1903,  p.  664, 
8  36 ;  Palmyra  v.  Penn.  R.  R.  Co..  62  N.  J. 
Bq.  601,  50  Atl.  369;  Eckert  v.  Penn.  R.  R., 
66  N.  J.  Bq.  438,  57  Atl.  438.  This  Is  also  a 
legislative  recognition  that  railroads  may 
cross  at  grade.  And  It  bns  also  declared  (sec- 
tion 27  of  same  act)  that  any  railroad  there- 
after to  be  constructed  (Newark  v.  Cent  R. 


R.  [N.  J.  Oh.]  67  Atl.  1009)  shall  cross  streets 
either  above  or  below  grade,  unless  the  gov- 
erning body  thereof  shall  permit  crossing  at 
grade.  This  ia  a  further  recognition  of  the 
lawfolness  of  grade  crossings  in  cities,  If 
the  cities  agree  thereto.  With  a  view  to 
the  gradual  abolition  of  grade  crossings  by 
mutual  consent  it  has  provided  that  any  ma- 
niclpallty  or  townsliip,  or  in  the  case  of  a 
county  road  the  Iward  of  chosen  freeholders, 
may  enter  Into  contracts  with  railroad  com- 
panies to  abolish  grade  crossings.  Laws  1874. 
p.  45;  Laws  1901,  p.  116;  Laws  1902,  p.  402; 
Laws  1903,  p.  661,  fS  30,  31.  The  Legislature 
has  gone  a  st^  further.  It  has  enacted  that 
on  the  Initiative,  either  of  a  dty  of  the  first 
class,  or  of  a  railroad  company,  application 
may  be  made  to  the  Supreme  Court  for  an 
order  compelling  the  abolition  of  grade  cross- 
ings. If  that  court  finds  that  the  change  Is 
feasible,  and  that  it  may  be  made  without 
unreasonable  cost,  the  matter  la  referred  to 
commissioners  to  prepare  a  plan,  and  If  the 
plan  be  approved,  the  court  apportions  the 
cost  of  the  work.  This  act,  it  will  be  seen, 
differs  from  the  acts  of  1901  and  1903  hi 
that  its  provisions  may  be  put  hito  operation 
by  either  party  without  the  consent  of  ttie 
other.  Laws  1896,  p.  139.  In  view  of  this 
legislation  it  is  quite  Impossible  to  bold  that 
grade  crossings  are,  per  se.  Illegal  structures, 
even  In  cities,  or  that  streets  are  not  safe, 
in  the  legislative  sense  of  that  word,  merely 
because  they  are  crossed  at  grade  by  rail- 
road  tracks.  There  must  be  something  In 
the  situation  so  peculiar  as  to  compel  the 
court  to  say  that  gates  will  not  adequately 
protect  the  public;  that  fiagmen  will  not; 
that  nothing  but  track  elevation  will.  And 
It  cannot  be  maintained  that  the  streets  be- 
come unsafe  and  Inconvenient  when  more 
than  one  track  Is  laid  across  them.  In  Al- 
len V.  Jersey  City,  53  N.  J.  Law,  522,  22  AtL 
257;  It  was  held  by  the  Supreme  Court  that 
the  Erie  Railroad  could,  against  the  consent 
and  protest  of  Jers^  City,  lay  anotlier  track 
across  Jersey  street,  <me  of  its  main  thor- 
oughfares. 

The  question,  then,  must  be.  as  I  have  said, 
whether  gates  and  flagmen  and  other  expe- 
dients are.  In  the  given,  case,  so  Inefflcacloua 
that  nothing  but  track  elevation  will  give 
to  the  public.  In  fact  as  well  as  in  name,  the 
joint  use  of  the  highway.  It  Is  obvious  that 
n  afreet  may  be  so  incumbered  with  tracks 
that  the  public  Is  practically  ebut  out  from 
using  It  As  neither  party  is  at  lllwrty  to 
destroy  the  right  of  the  other,  the  appro- 
priate remedy  in  such  a  case  would  appear  to 
be  an  injunction  restraining  the  excessive 
use.  Newark  v.  Central  R.  B.  Co.  (N.  J.  Cb.) 
07  Atl.  1009;  Newark  v.  D.  L.  *  W.  B.  R. 
Co.,  42  N.  J.  Eq.  196.  7  AO.  123.  If,  on  the 
other  hand,  the  number  of  tracks  be  not  ex- 
cessive, it  Is  still  conceivable  that  the  trains 
might  run  over  them  with  such  frequency 
and  speefl,  and  at  such  an  angle  or  with  such 
curves,  that  the  Joint  user  of  the  crossing 
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wonld  be  practically  gone.  The  question  Is, 
then,  one  of  fact,  to  be  determined  accord- 
ing to  the  clrcnmBtances  of  the  case.  In  con- 
sidering the  Question  it  must,  however,  be 
remembered,  that  It  is  no  light  thing  to  or- 
der a  change  In  the  grade  of  a  steam  railway. 
In  the  language  of  Church,  O.  T.,  tn  People 
T.  N.  Y.  C.  &  H.  R.  B.  Co.,  74  N.  Y.  302,  "the 
grade  neoessarUy  embraces  considerations  of 
convCTience,  expense,  and  facility  of  con- 
struction anid  operation,  and  is  fixed  at  a  par- 
ticnlar  point  with  reference  to  grades  at  oth- 
er points."  Hie  Legidatare  has  therefore 
necessarily  vested  the  company  wiCh  a  con- 
siderable discretion  In  determining  what  and 
where  it  shall  be 

Coming  to  the  evidence,  it  appears  that 
there  has  as  yet  been  no  aoeldait,  although 
the  situation,  as  it  exists,  seems  to  be  such 
that  one  might  easily  ocenr,  especially  as 
the  crosshig  is  need  dally  by  a  considerable 
number  of  sdxwl  children  on  their  way  to 
and  from  the  public  school.  The  only  safe- 
guard hitherto  provided  has  been  gates, 
raised  and  lowered  by  an  operator  In  a  tow- 
er, several  hundred  feet  distant.  But  iben 
ia  a  complication  In  the  case;  The  company 
has,  without  the  consent  of  the  city,  placed 
on  the  crossing  no  less  than  six  tracks.  One 
of  these  is  conceded  to  be  mer^y  for  the 
convenience  of  a  near-by  ftictory  (as  to 
wbiiA,  see  Mon^mery  v.  Trenton,  36  N.  J. 
Law,  279);  another  for  the  conv«il«ice  of 
anotber  factory,  but  occasionally  used  for 
general  freight  delivery.  Still  another — the 
north  siding — is  used  In  connection  with  the 
d^endant's  yard,  of  whldi  It  seems  to  be  an 
adjunct  Mr.  ESogUsh,  in  his  evldmce,  calls 
It  a  **passing  aiding;**  He  admits,  hoiraver, 
that  It  haa  a  dead  end,  and  that  It  la  used 
most  of  the  day  for  the  storage  of  coal  and 
other  cars.  These  three  tracks,  so  far  as 
they  are  laid  Jipon  the  highway,  seem  to  me 
-to  be  unlawful  stnictnrea.  The  ri^t  of  the 
railroad  over  tlw  highway  la  a  right  of 
passage^  with  tiie  reaKmaUe  Incidenta  of 
passage,  nothing  more. 

In  the  case  of  Penn.  B.  B.  Co.  t.  Angel, 
41  N.  X  Bq.  828,  7  Ati.  438,  Bd  Am.  Bep.  1, 
Justice  Dinm  ]^rtrayed  a  sltoatton  similar 
to  tiiat  I  am  now  dealing  with.  He  said: 
"In  our  judgment  th^  [the  legislative  pro- 
TlaUma]  indicate  that  those  rights  are  snch 
as  pertain  to  tiie  nse  of  tiie  avenue  tor  the 
pnrpoees  of  a  way,  not  the  porpooea  of  a 
etatton  yard.  The  primary  privilege  glvoi 
Is  that  of  passage.  This  and  its  reasonable 
inddrata  cover  the  whtrte  Bc<qpe  of  the  grant 
Tb«  right  of  storing  nglnea  and  ears,  either 
for  ft  longer  or  a  ahorter  pMlod,  the  right 
4st  making  vp  or  breaUng  np  tnUns,  are  not 
emlvaced  in  aoch  a  coneessltm.  These  are 
strictly  terminal  anid  station  purposes,  and 
by  providing  ftor  statkm  yards  the  Legisla* 
tare  has  indicated  Its  Intention  that  bosiness 
of  that  nature  should  be  transacted  there. 
•  •  •  Having  a  right  of  passage,  it  [i.  a, 
Che  Pennsylvania  Railroad  Company]  used 
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its  tracks  as  though  they  were  vrithtn  its 
terminal  yards,  and  so  used  them  constant- 
ly In  its  everyday  concwns."  Accordingly, 
an  injunction  was  given  against  the  use  of 
the  tracks  for  purposes  other  than  of  pas- 
sage. The  case  (ft  State  v.  Morris  &  Es- 
sex R.  R.  Oo.,  26  N.  J.  Law,  437,  Is  very 
much  In  point  There  the  railroad  had  been 
indicted  for  obstructing  the  highway,  at  or 
near  the  village  of  Ro(^away,  by  placing  Its 
cars  upon  the  streets  and  allowing  them  to 
remain  th^  and  obstruct  its  use.  Qreen, 
C.  J.,  said:  "It  la  admitted  that  the  freight 
conld  not  be  received  and  discharged  at  the 
Hockaway  Aejfot  in  Its  preaent  location  with- 
out to  some  extent  impeding  the  public 
travel,  and  that  the  defendants  have  not 
willfully  caused  any  ofastmcUon  beyond 
what  th^  business  at  this  d^t  required. 
The  necessity  of  obstructing  the  highway  re* 
suits,  not  from  the  exercise  of  their  oor^ 
porate  rigbta,  but  from  the  Improper  loca- 
tion of  their  depot  A  station  house  and 
^Ight  depot  may  be  necessary  to  the  opera- 
tions of  the  company.  It  may  be  necessary 
that  the  cars  should  stand  for  half  an  hour, 
or  an  hour,  to  receive  and  discharge  freight 
But  there  is  no  necessity  that  the  depot 
should  be  so  located  as  to  cause  an  obstruc- 
tion of  the  hl^way  by  the  cars.  The  com- 
pany cannot  by  its  own  Imimidence,  create 
a  necessity  for  the  obstruction,  and  then 
Justify  the  nuisance  on  the  ground  of  the 
necessity  which  they  have  created.  Because 
a  depot  is  necessary  to  the  operations  of  the 
company  they  are  not  therefore  Juatlfled  In 
building  It  upon  the  highway,  or  so  near  It 
that  their  trains  must  injturiously  affect  pub- 
lic travel.  The  fallacy  of  the  argument  on 
the  part  of  the  defendants  consists  In  as- 
suming that  placing  the  depot  In  its  preset 
location  was  a  matter  of  necessily."  In 
tiiese  two  declidona  is  Indicated  the  solution 
of  the  presoit  question.  The  company  in 
tike  case  in  hand  hu  been  doing  Just  what 
the  Court  of  Errors  and  the  Supreme  Court 
said,  in  the  cases  above  quoted  from.  It 
could  not  do.  For  Its  own  convenience  it 
has  idaced  its  switches,  Its  sidings,  its  yards. 
Its  freight  dq»ot  and  Its  water  tank  In  such 
close  prcaimity  to  the  highway  that  it  now 
finds  It  necessary  to  use  It  otherwise  than 
as  a  way.  Of  the  three  remaining  tracks, 
two  are  undoubtedly  used  for  passage.  The 
third,  as  I  gather  from  the  evidence,  Is  used 
both  for  passage  and  for  yard  or  station  pur- 
poses. It  cannot  be  tewfully  used  for  the 
latter  where  it  croBsca  the  avenue.  If  the 
three  tracks  first  sptften  of,  where  they 
eroaa  the  highway,  be  eliminated,  and  the 
unlawful  use  of  the  other  wJotnedt  I  do  not 
think  that  the  crossing,  properly  guarded, 
will  be  more  dangeroua,  in  an  absolute  sense, 
than  most  of  the  other  grade  croesings  in 
tiie  dties  and  many  of  the  other  municipali- 
ties of  the  stata 

To  sum  np:  The  Legtalature  has  not  seen 
fit  to  abolish  grado  crosalngi  flxespt  to  the 
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extent  heretofore  Indicated.  It  still  author- 
izes them,  with  the  provlBO,  however,  that 
where,  in  the  future,  any  railroad  shall 
cross  any  street  In  any  city,  it  shall  cross 
above  or  below  grade,  unless  the  goveruing 
body  of  the  city  grant  permission  to  cross  at 
grade.  In  this  state  of  the  legislation  upon 
the  subject  I  think  the  court  can  go  no  fmv 
ther.  In  a  case  situated  as  this  Is,  than  to 
enjoin  the  use  in  the  highway  of  the  three 
tracks  above  referred  to,  and  the  unlawful 
use  of  the  fourth.  On  the  evidence  It  would 
seem  that  a  flagman  should  be  stationed  at 
the  crossing,  but  I  doubt  whether  an  order 
to  that  ^ect  could  be  made  In  this  proceed- 
ing. It  would  hardly  come  within  the  scope 
of  the  bUl. 

Hie  two  cases  relied  upon  by  counsel  tor 
the  dty  (State  t.  St.  Paul,  etc..  B.  B.  Oo., 
06  Minn.  880,  108  N.  W.  261,  and  State  v. 
Duluth,  86  Minn.  429,  106  N.  W.  268)  are  not 
In  point.  Ibere  the  necessity  of  a  bridge, 
which  had  tn  fact  existed  over  th^  locus  in 
quo  for  some  time,  was  conceded.  The  ques- 
tion wa6  who  should  bear  the  expense  of 
maintaining  It.  Here  the  necesslly  of  the 
overhead  crossing  la  the  Twy  potait  In  oon- 
troversy. 

The  question  whether  the  tracks  that  have 
been  found  to  have  been  Illegally  laid  over 
the  street  should  be  actually  taken  up  has 
not  been  argued.  I  presume  that,  if  they 
cannot  be  used  tm  any  purpose,  they  would 
naturally  be  removed.  They  would  seem  to 
be  111^1  obstmctlonB,  and.  If  allowed  to  re- 
main, would  be  calculated  to  distract  the  at- 
tention of  perstms  about  to  cross,  who  would 
not  knovr  on  which  of  them  to  look  for  ap- 
proaching trains.  If,  however,  counsel  de- 
sire to  be  beard  on  this  subject,  I  will  hear 
them. 

The  bin,  although  primarily  designed  to 
enforce  track  deration,  Is  broad  enough  in 
its  statements  to  warrant  the  giving  of  the 
relief  indicated.  There  is  a  prayer,  not  only 
for  depression  or  elevatl<m  of  the  tracks,  but 
also  fbr  general  relief. 


INTBRNATIONAL  PAPER  GO.  T.  MILES 

et  al. 

(Supreme  COnrt  of  New  Hampshire^  Gooi, 
Dee.  1,  1908.) 

Loos  ARD  LOQOUTa  (|  8*)— COITTBACTS— Coif- 

8TBDCTI01T. 

A  contract  to  cut  timber  during  several 
years  bound  the  owner  to  loan  money  to  the 
contractor  to  make  improvements  on  the  land, 
and  bound  the  contractor  to  give  his  note  for  the 
loaca  and  to  assign  all  improvements  and  leases 
as  collateral  for  the  payment  o<  the  notes,  which 
improvements  and  leases  on  default  in  the  pay- 
ment of  the  notes,  or  any  of  them,  "or  of  any 
other  of  his  "agreements  herein,"  should  be- 
come the  absolute  property  of  the  owner.  The 
owner  made  no  loans  to  the  contractor.  Held, 
that  the  contract  did  not  bind  the  contractor  to 
transfer  the  improvements  and  leases,  except  as 


security  for  a  loan,  and  the  improvements  anil 
leases  were  not  security  for  the  contractor's  per- 
formance of  hia  agreement,  but  stood  primarily 
as  security  for  the  payment  of  the  notes,  evi- 
dencing the  loans,  and,  nntil  a  loan  was  made, 
no  transfer  could  be  insisted  on  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Dec  Dig.  1  &*] 

Xoung,  J.,  dissentlog. 

Transferred  from  Snpnlor  Oonr^  Cotm 
County;  Plummer,  Judge; 

Bill  In  eqni^  the  intunatlonal  Paper 
Company  against  Herman  B.  Miles,  adminis- 
trator of  Willis  Tntbect  deceased*  and  otben. 
A  donurrer  to  the  bill  me  overruled  mhject 
to  excepUnis,  and  the  cause  was  transferred 
from  the  superior  court  Case  df8<^arged. 

.  The  bill  alleges  the  following  facts:  The 
plaintiff  la  tlw  successor  In  Intereet  of  the 
Glen  Manufacturing  Company.  November  24, 
1884,  the  Olen  Company  made  a  contract 
with  Wlllte  Tucker  and  Wilfred  A  Hodgdon, 
by  which  the  last-named  parties  agreed  to 
cut  a  large  quantity  of  timber  In  certain 
townships  in  Coos  county ;  ttie  operations  to 
extend  over  several  yeant  Section  5  of  the 
contract  Is  as  follows:  "Tlie  company  agrees 
to  loan  to  said  Tucker  and  Hodgdon,  for  the 
purpose  of  making  improvements  upon  said 
lauds  or  any  of  than,  such  sums,  not  ex- 
ceeding In  the  aggregate  ten  thousand  dol- 
lars ($10,000),  as  said  Tuckw  and  Hodgdon 
shall  request,  said  Tucker  and  Hodgdon  to 
give  their  Joint  and  several  promissory  notes 
for  the  amounts  so  loaned,  payable  in  four 
or  six  months  from  their  respecUve  dates, 
the  company  agreeing  to  renew  eald  notes 
from  time  to  time  at  the  request  of  said 
Tucker  and  Hodgdon ;  provided  that  the  ma- 
turity of  the  last  extension  therefor,  or  of 
any  of  them,  shall  not  be  beyond  four  years 
from  the  date  of  this  agreement;  and  pro- 
vided, further,  that  said  Tucker  and  Hodgdon 
pay  interest  thereon  promptly  as  hereinafter 
provided  and  ke^  Otelr  other  agreements 
herein.  All  said  notes  and  the  renewals 
thereof  shall  bear  Interest  at  the  rate  of  six 
per  cent  per  annum  payable  semiannually. 
Said  Tucker  and  Hodgdon  shall  assign  and 
transfer  all  Improvem^ts  made  or  whldi 
may  be  made  by  them  upon  said  lands  or 
any  of  them,  and  also  all  leases  of  other 
lands  used  In  connection  with  this  business, 
to  the  company  as  collatwal  securtty  for  the 
payment  of  said  notes  and  any  renewals 
thereof  which  Improvements  and  leasee  npm 
the  defknlt  by  said  Tucker  and  Hodcdon  in 
the  paymmt  of  Bald  notes  or  any  of  them, 
according  to  the  terms  hereof,  or  at  any  other 
of  their  agreenmta  herein,  shall  after  nine- 
ty days*  notice  in  wrlttaig  bj  the  ccnnpany  to 
said  Tucker  and  Hodgdon  of  any  aacb  de- 
fault beonne  and  be  the  absolnte  property 
of  the  company,  but  said  Tucker  and  HoOg- 
ddn  shall  not  be  thereby  rcAlered  from  lia- 
bility upon  said  notes  or  any  of  them."  The 
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Interesta  of  Tucker  and  Hodgdon  finally  be- 
came the  property  of  WIlUs  Tu<*er,  now  de- 
ceased, of  whose  estate  the  defendant  Miles 
Is  the  administrator.  In  carrying  on  lum- 
bering operations  the  contractors  have  made 
certain  Improrements  on  the  lands  of  the 
plaintiff,  which  the  reasonable  prosecntlon  of 
the  work  rendered  necessary  and  convenient. 
They  also  secured  certain  leases  of  lands 
and  rights  from  third  parties,  which  were 
used  in  carrying  on  the  work.  It  Is  alleged 
that  neither  the  contractors  nor  their  suc- 
cessors have  performed  the  conditions  of  the 
contract,  bnt  In  1908  abandoned  the  contract, 
and  that  In  consequence  thereof  all  the  Im- 
provements  made  by  them  apon  the  lands 
and  all  leasehold  rights  acquired  by  them  be- 
came the  property  of  the  plaintiff,  upon  the 
irlTlng  of  a  written  notice  to  that  effect  to 
the  defendants,  which  notice  was  given.  |  In 
October,  1908,  Tncker  gave  a  personal  mort- 
gage of  the  Improrements  to  the  Tucker  Lam- 
ber  Compaxqr,  one  of  the  defraidants.  to  se- 
cure tbe  sum  of  $25,000:  MUes  has  already 
removed  some  of  tbe  Improrements,  and 
threatens  to  sell  or  remove  others.  The 
prayer  Is  that  the  Improvements  be  decreed 
to  be  the  property  of  the  plaintiff,  that  an 
assignment  of  the  leases  from  Miles  as  ad- 
ministrator to  the  plaintiff  be  ordered,  and 
that  Miles  be  restrained  from  removing  or 
Interfering  with  the  property.  By  an  amend- 
ment to  tbe  bill,  tiie  plaintiff  seeks  to  recover 
damflges  tor  the  nonfulfillment  of  the  con- 
tract. 

Drew,  Jordan.  Shurtleff  &  Morris,  for  plain- 
tiff. Herbert  I.  Ooss  and  Sullivan  &  Daley, 
for  defendants. 

WALKER,  J.  The  principal  contention  In- 
volves a  constmctlon  of  section  5  of  the 
a^eement  The  plaintiff  claims,  in  effect, 
that  that  section  contains  two  distinct  con- 
tracts or  nndertaklngs,  viz.:  (1)  That  the 
contractors  sbonld  transfer  and  assign  to  the 
<xlen  Company  all  improvements  made  by 
them  under  the  other  provisions  of  the  con- 
tract and  all  leases  secured  by  them  In  the 
prosecution  of  the  work,  whenever  th^  ob- 
tained a  loan  of  money  from  the  company, 
which  property  should  be  held  as  collateral 
security  for  such  loan,  and  in  case  the  loan 
was  not  paid  when  due  the  title  to  the  prop- 
erty should  at  once  pass  to  the  company; 
and  ^  that  the  property  should  at  all  times 
be  deemed  to  be  security  for  tbe  contractors' 
performan(%  of  tbeir  agreements  contained 
In  the  other  sections  of  the  contract,  and  la 
case  of  a  breach  thereof  it  should  become  tbe 
absolute  property  of  the  company,  upon  no- 
tice from  It.  Thwe  is  no  claim  by  the  plain- 
tiff that  tbe  contemplated  loan  was  made,  or 
that  there  was  any  tranafer  of  the  property ; 
but  it  Is  insisted  that,  npon  tbe  failure  of 
the  contractors  to  perform  their  agreements 
relating  to  the  Inmberiug  (iterations,  the 
^ropertjr,  meanlm  the  im^vements  and 


leases,  was  forfeited  to  the  company  and  be- 
came Its  property,  by  virtue  of  the  terms  of 
section  6,  without  a  formal  transfer.  In  ac- 
cordance with  this  theory,  the  plaintiff  asks 
for  a  decree  establishing  Its  right  to  the  prop- 
erty, ordering  a  transfer  of  the  leases,  and 
restraining  the  defendants  from  Interfering 
with  the  property..  But  the  language  of  sec- 
tion 5,  upon  a  reasonable  construction,  does 
not  support  the  plaintiff's  contention.  Tbe 
I»^clpal  purpose  of  the  parties  therein  was 
to  provide  for  a  loan  of  money  if  tbe  contrac- 
tors should  desire  It,  In  order  that  they  might 
carry  on  the  work  more  conveniently  and  ex- 
pedltioiuly.  In  an  undertaking  of  this  mag- 
nitude, large  aQtendttares  of  money  were  re- 
quired, and  It  was  the  purpose  of  tbe  parties 
to  make  arrangements  for  that  necessity  at 
the  request  of  the  contractors.  The  company 
for  Its  protection  required  a  pledge  or  trans- 
fer of  certain  property,  termed  the  **improve- 
ments  and  leases,"  to  bold  as  collateral  se- 
curity if  it  nude  On  ctrntemplated  Rrnn.  Tbe 
collateral  fbxa  transferred  was  to  stand  pri- 
marily as  secnrlly  for  the  payment  of  the  notes 
evidencing  the  loan,  and  It  may  be  It  was 
Intended  as  security  for  the  peiionnance  of 
tbe  contractors'  agreemoits  generally;  bat. 
If  It  bad  tbis  effect,  until  a  loan  was  made 
no  transfer  of  proper^  could  be  Insisted  up- 
on by  the  company,  and,  in  tbe  absence  of  a 
transfer  to  secure  paymttit  of  the  contractor^ 
notes,  the  iKoperty  could  not  be  btid  as  se- 
eurlty  for  their  other  agreements.  So  long 
as  the  contractors  did  not  ask  for  the  loan 
of  money  to  carry  on  tbeir  operation^  the 
Inference  ia  that  the  company  did  not  desire 
to  insist  upon  specific  security  for  tbe  gen- 
eral performance  of  the  agreements  of  tbe 
contractors.  At  least,  it  seems  clear  that 
the  parties  did  not  understand  tbey  were 
making  two  distinct  and  Independent  con- 
tracts of  indemnity;  one  relating  to  the 
notes,  and  the  otber  to  other  promises  on  the 
part  of  the  contractors.  If  tbe  intention  was 
that  the  Improvements  and  leases  should  be^ 
deemed  to  constitute  a  general  security,  with-* 
out  regard  to  whether  a  loan  of  money  was 
made  or  not.  It  would  be  natural  to  expect 
some  definite  expression  of  tbat  Intention.  A 
matter  of  tbat  Importance  would  not  ordina- 
rily be  Inserted  Incidentally  and  parenthetical- 
ly In  a  paragraph  dealing  with  an  entirely 
different  matter.  It  would  not  be  left  to  be 
discovered  by  an  Involved  Inference  which 
neither  tbe  language  nor  the  subject-matter 
renders  necessary.  As  it  Is  not  alleged  tbat 
a  loan  was  made,  or  that  the  property  was 
transferred.  It  la  not  perceived  how  section  a 
became  effective,  or  how  under  it  the  plaintiff 
became  entitled  to  the  Improvements  and 
leases. 

This  result  renders  it  unnecessary  to  con- 
alder  the  rights  of  the  mortgagees  of  the 
property,  as  against  the  plaintiff,  upon  the 
allegations  In  tbe  bill.  Whether  some  of  tbe 
property  Is  ot  such  a  character  that  It  can- 
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not  be  removed  from  tbe  land,  whether  some 
or  It  IB  a  part  of  tbe  real  estate  and  1b  bo 
annexed  to  the  realty  as  to  belong  to  tbe  own- 
er of  the  fee  and  to  be  governed  by  the  law 
relating  to  real  property,  and.  If  bo,  what 
IMrt  of  it  haB  that  character,  are  questions 
which  are  not  decided  npon  the  present  state 
of  the  pleadings.  Nor  1b  It  deemed  advisable 
to  determine  whether  the  plaintiff  may  pro- 
ceed npoD  this  bill  In  equity  to  try  tbe  ques- 
tloDB  of  a  breach  of  the  contract  by  the  con- 
tractors and  the  resnltlng  damages,  until  the 
defendants  definitely  raise  that  iBsne  and 
■eek  Its  adjudication, 
cue  dlsdiarged. 

ZOCNO,  J.,  dlBBenti.  The  otben  concnr. 


PALMER  V.  BI4ANCHARD. 

(Snprenw  Court  of  New  Hampshire.  Btraffozd. 

Dec.  1,  IW&d 

Appkai,  and  Ebbob  (S  207*)  —  RracABU  or 
Counsel— OBJEcnona. 

An  exception  to  tlie  rema^  of  defendant's 
counsd  win  be  ovemded,  where  plaintiff  did  not 
ask  tbe  court  to  instract  the  Jaiy  to  disregard 
tbem. 

fEd.  Note.— For  other  eaass,  see  Appeal  and 
Error,  Cent.  Dig.  {  1500;  Dee.  Dig.  1  207.*] 

Exc^ttona  from  Superior  Conrt,  Strafford 
County;  Stnw^  Judge. 

Acttion  by  OBmer  Palmer  agalnat  Roscoe  O. 
Blanchard.  Verdict  for  defendant,  ud  plain* 
tiff  excepts.  Exception  overruled. 

The  defendant  Is  a  physician,  and  treated 
the  plaintiff's  daughter  for  spasmodic  croup. 
The  plaintiff's  evidence  tended  to  prove  that 
she  died  of  membranous  croup.  Dr.  Morgan, 
who  was  called  to  the  child  al>out  two  hours 
before  her  death,  was  a  witness  for  the  de- 
fendant, and  admitted  on  cross-examination 
that  the  plaintiff  and  his  attorney.  Scott, 
called  on  him  at  bis  office,  but  denied  that  he 
'told  tbem  death  resulted  from  membranons 
croup.  The  redirect  examination  took  up  the 
occurrences  at  hla  office  and  then  proceeded 
as  follows:  "Q.  Did  you  see  Col.  Scott  later? 
A  Saw  him  on  the  street  one  day;  that  Is 
all.  Q.  What  talk  did  you  have  with  Col. 
Scott  about  it  on  the  street?"  The  plalntitTs 
counsel  objecting,  the  court  said:  "Tbat  Is 
not  evidence.  Defendant's  Counsel:  It  was 
put  in  before,  your  honor.  I  don't  think  It 
Ifl  quite  fair.  I  don't  wish  to  criticise  tbo 
court  The  Court:  Any  talk  this  man  had 
with  Col.  Scott  on  the  street  is  not  evidence. 
Defendant's  Counsel:  Th^  put  It  In  btfore. 
I  didn't  know  but  tbey  wanted  to  now."  To 
this  the  plaintiff  excq>ted.  The  court  found 
tbat  these  remazlcs  were  addressed  to  the 
court  in  eqilanatlon  of  tbe  defoidant's  con- 
tention as  to  the  competency  of  the  question 
put  to  Dr.  Morgan,  and  that  counsel  acted  In 


good  faltta  In  bis  endesTor  to  address  ttie 

court. 

WaltOT  V.  Scott  end  Samu^  W.  Emery, 
for  plaintlfl.  William  F.  Nason  and  Edwin 
G.  Eaahnan,  tox  defendant 

TOUNa,  J.  Coonsel  bad  a  r^t  to  ni^ 
his  views  on  tbe  court,  If  he  hcmeatly  be- 
lieved tbe  question  was  onnp^snt  If  the 
plaintiff  thought  the  controversy  was  likely 
to  prejudice  him,  he  should  have  sAked  the 
court  to  instrnct  the  Ju^  to  disregard  IL 
Batcbelder  T.  BaUway.  72  N.  H.  329,  56  Aa 
702,  Is  not  In  point  In  this  case  the  court 
has  found  that  tbe  remarks  excepted  to  wes« 
made  to  tbe  court  wh&e  tbe  defendant's  eonn- 
sel  was  urging  the  competency  ot  bis  qnes- 
tl<Hi.  In  ttM  case  dted  tbe  question  excepted 
to  was  asked  after  Its  comp^sncy  bad  been 
codBldered  and  it  bad  been  Anally  ezduded. 

Exception  overruled.   All  concurred. 


UiYASSBDR  T.  CIT7  OF  BBRIJN. 
(Saprena  Court  <tf  New  HanvaUxe.  Coos. 
Dec.  1,  190a) 

1.  Taux  (I  868*)— TaxAi.  bt  Oouir— Vbbdict 

OH  AOBBEO  FAOXS. 

Where  the  facts  were  aneed  In  an  action 
for  negligence,  but  tbe  fact  of  DegUgence  which 
was  the  foundation  of  the  action  was  not  agreed, 
the  verdict  of  the  trial  conrt  npon  tbe  agreed 
facts  cannot  be  sustained  as  a  condndon  of 
law  from  the  facta  stated. 

[Bd.  Note.— For  odier  eases,  see  Trial,  Dee. 
Dig.  1  868.*] 

2.  MUITICIFAI,  COBPOBATIONS  (|  834*)— T0«C8 

— OBsrancnons  in  Watsb  Coubsbs. 

Where  plaintiff,  without  the  knowledge 
of  the  ci^,  connected  his  cellar  by  drain  with 
a  city  water  course  which  was  not  maintaioed 
BE  a  sewer,  his  act  was  a  wrongful  Intetfer 
ence  with  the  city's  property,  and  the  was 
not  liable  to  him  for  a  floodisg  of  hie  cellar 
from  an  obstruction  In  the  water  coarse  wbidi 
forced  water  through  his  drain. 

[Ed.  Note. — For  otiier  cases,  see  Hnnldpil 
OorporationB,  Dec.  Dig.  %  834.*] 

S.  Municipal  Cobpobations  (815*)  —  Ob- 
STBUOnON  IN  Wateb  Coubsb— AcnoH— 
VeBDIOT— SFBCIAI.  FiNDIHO  INC0NSI8TS5T 
WITH  QZNBBAI,  ViBDICT. 

A  conclusion  Involved  in  a  general  verdict, 
that  plaintiff  was  damaged  by  a«endaat  city's 
negligent  management  or  construction  of  a  cotD- 
mon  sewer  with  whidi  plaintiff's  premises  were 
rightfully  connected,  is  inconsistent  with  a 
special  finding  that  tbe  stresm  in  quartlon  was 
not  maintained  as  a  sewer,  and  the  general  ver- 
dict shonid  therefore  be  set  sside. 

[Ed.  Note.— For  other  cases,  see  Uonldpal 
Corporations,  Dec.  Dig.  |  84S.*] 

Transferred  from  Sni>erIor  Oonrt,  Oooa 
Coun^;  Plummer,  Judge. 

Action  by  Peter  LevaBseur  against  tbe  City 
of  Berlin.  Facta  agreed,  and  case  transfer- 
red from  tbe  superior  court  Case  discharged. 

In  March,  1906,  the  plaintiff  purdiased  s 
house  and  lot  on  Park*  Street  in  Berlin.  At 
tbat  time  a  stream  of  water  flowed  across 
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the  rear  of  tbe  lot  In  a  covered  stone  cul- 
vert, which  connected  with  a  tile  drain  on 
the  sontborly  side  of  the  premlsea.  About 
ten  7ean  before,  the  city  In  building  a  street 
diverted  the  stream  so  as  to  crdsi  this  lot 
About  three  years  later  the  culvert  was 
ballt  by  the  city,  and  afterward  It  was  con- 
tlnaed  by  the  tile  drain.  At  the  upper  end 
of  the  culvert  an  Iron  grate  was  placed  to 
screen  the  water  passing  throogh.  The  dty 
did  not  maintain  the  water  course  as  a  sew- 
er and  bad  no  knowledge  that  it  was  so  used. 
The  plaintiff  enlarged  and  deepened  the  cel- 
lar under  his  house,  and  laid  a  drain  from 
It  connecting  with  the  culvert  In  euch  a 
manner  that  the  water  of  the  stream  might 
flow  back.  The  drain  was  used  to  carry  the 
sewage  of  the  house  until  the  summer  of 

1907,  when  the  city  constructed  a  sanitary 
sewer  on  Park  street,  and  tbe  plaintiff  con- 
nected his  premises  therewith  for  sewerage 
purposes,  leaving  the  drain  to  carry  off  wa- 
ter which  accumulated  In  the  cellar.  During 
freshets  In  March,  1907,  and  lu  February, 

1908,  the  w&ter  backed  through  the  plain- 
tiff's drain  Into  his  cellar,  causing  the  dam- 
age sued  for.  Id  March,  1908,  the  city  un- 
covered tbe  culvert  at  the  lower  end,  and 
It  was  found  that  the  upper  end  of  the  tile 
pipe  was  much  obstructed  by  an  accumula- 
tion of  tin  cans,  bottles,  and  other  d^Jbrls. 
Tbe  tile  pipe  and  culvert  are  large  enough 
to  carry  all  the  water  of  the  stream,  but 
tbe  pipe  Is  qmaller  than  tbe  culvert,  and  the 
construction  at  this  point  Is  sueb  that  ar- 
ticles like  those  found  might  naturally  ac- 
cumulate there.  Upon  the  foregoing  facts  a 
ra^Uct  was  given  to  the  plaintiff. 

Hubert  I.  Ooss,  for  plaintiff.  Matthew  J. 
Ryan,  for  defendant. 

PARSONS,  C  J.  The  case  does  not  dis- 
close any  awstlon  of  law  reserved  in  the 
superior  court  So  far  as  appears,  all  ques- 
tions there  raised  were  settled  without  ex- 
ception. Strictly  therefore  there  Is  nothing 
before  this  court  np(m  the  record.  The  par- 
ties, however,  have  aiipied  the  validity  of 
tbe  verdict  upon  the  agreed  facts,  and  It  Is 
protMble  that  the  defendants'  exception  to 
the  verdict  was  acddentally  omitted  when 
tbe  record  was  made  up  for  the  transfer. 
With  that  understanding  the  case  has  been 
coo^dered.  Tbe  record  also  falls  to  state 
whether  tbe  verdict  "given  to  the  plaintiff" 
was  understood  to  be  so  given  because  as 
matter  of  law  the  facts  which  bad  been 
agreed  upon  required  such  a  verdict  or 
whether  from  the  evidence  furnished  by 
these  facts  the  court,  performing  the  func- 
tion of  a  Jury,  found  the  v^lct 

As  the  fact  of  negligence  on  the  part  of 
the  defendants,  which  Is  the  foundation  of 
tbe  plaintiff's  action.  Is  not  agreed,  the  ver- 
dict cannot  be  sustained  as  a  conclusion  of 
law  from  the  facts  stated.   Neither  can  the 


verdict  stand  as  a  finding  of  fact,  for  al- 
though In  such  case  It  must  be  assumed  that 
all  facts  necessary  to  support  the  verdict 
which  could  be  found  by  Inference  from  the 
facts  agreed,  were  found  by  the  court  In 
reaching  a  conclusion  In  favor  of  the  plain- 
tiff, and  although  there  is  evidence  from 
which  lack  of  care  in  the  construction  of 
the  water  course  at  the  point  of  connection 
between  the  culvert  and  tile  pipe  could  be 
found,  there  is  no  evidence  that  the  water 
course  was  constructed  or  maintained  as  a 
common  sewer,  as  alleged  In  the  declaration. 
Such  a  conclusion  Is  directly  negatived.  The 
parties  have  agreed  that  the  stream  flowing 
through  the  culvert  was  not  maintained  by 
tbe  city  as  a  sewer,  and  that  tbe  city  had  no 
knowledge  it  was  so  used.  Hence  tbe  act  of 
tbe  plaintiff  in  attempting  to  bo  use  the  cul- 
vert constructed  by  the  city  to  carry  this 
stream  of  water  was  a  wrongful  Interference 
by  him  with  the  property  of  tbe  city,  and, 
as  It  does  not  appear  the  plaintiff  would  have 
been  damaged  except  for  the  drain  by  which 
be  connected  bis  cellar  with  the  culvert  be 
cannot  claim  damages  from  tbe  city  for  an  in- 
jury which  would  not  have  happened  to  him 
except  for  such  Interference.  The  verdict 
should  be  set  aside  because  tbe  special  fact 
found  Is  Inconsistent  with  tbe  general  ver- 
dict Concord  Coal  Co.  v.  Ferrln,  71  N. 
H.  S81,  33S,  61  Atl.  283,  OS  Am.  St  Rep. 
496.  Tbe  conclusion  Involved  in  a  general 
verdict  that  the  plaintiff  was  damaged  by 
tbe  defendants'  negligent  managemoit  or 
construction  of  a  common  sewer  with  which 
the  plaintiffs  premises  were  rightfully  con- 
nected Is  negatived  by  tbe  special  flnding 
that  the  stream  was  not  maintained  aa  a 
sewer. 

The  legal  right  of  the  city  to  maintain  the 
culvert  over  tbe  plaintiff's  land  is  not  in 
question.  The  plaintiff  did  not  object  but 
assented  to  its  existence,  and  was  injured 
by  his  unauthorized  use  of  it 

Case  dlschaq^.  All  concur. 


LANE  V.  MANCHESTER  MILLS. 
(Supreme  Court  of  New  Hampshlz*.  HUli^ 
borough.   Nov.  4^  1908.) 

1.  MaBTEA  and  SEBVANT  (J  280*)— IlIJUBT  TO 

Sebvant— Assumption  of  Risk— Evidence. 
Iq  an  action  for  tlie  death  of  an  employ^ 
while  wortcing  as  a  patter-boy  in  a  mill,  in  con- 
sequence of  being  Btmck  by  cloth  while  mnnlng 
tlirough  different  macbinee  In  one  oontlnuoua 
piece,  evidence  held  to  warrant  a  finding  that 
tbe  enipIoy4  did  not  appreciate  tbe  danger,  and 
therefore  did  not  assume  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  t  988;  Dec.  Dig.  I  28a*] 

2.  Mabtbb  and  Sebvant  (S  280*)— Injttbt  to 

Sebvant— Assumption  of  Rise— Evidence. 
In  an  action  for  tbe  death  of  an  employ^ 
14%  years  old,  while  working  as  a  patter-boy 
in  a  mill,  in  consequence  of  being  struck  by 
cloth  while  raoning  through  different  machines 
in  one  continuous  piece,  tbe  fact  tliat  a  boy 
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14  or  15  yean  of  age,  though  of  average  In- 
telligence, Is  lees  likelr  to  be  apprehenalTe  for 
his  own  safe^,  when  laboring  about  machinery 
in  operation,  than  an  ordinary  man  would  be, 
doe  to  the  Immaturity  ot  his  judgment  because 
of  lack  of  experience  and  obeemtlon,  is  some 
evidence  on  the  Ime  whether  he  intelligently 
assumed  the  riak  of  betnr  hit  by  the  moriuf 
cloth  with  sufficient  force  to  cause  the  accident 
resulting  In  his  death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  |  981;  Dec  Dig.  |  280.*] 

8.  MASTEB  AlfD  SBSTAIIT  (I  278*)— IlfJUST  TO 

Sbbtant — Nbgliobncb  —  EtideHci— Ques- 
tion FOB  JUBT. 

In  an  action  for  the  death  of  an  employ^ 
14^  years  old,  while  working  as  a  patter-boy 
In  a  mill.  In  eonseanenee  of  being  stmck  by 
cloth  while  running  through  different  machines 
in  a  continuous  piece,  evidence  held  to  warrant 
a  finding  that  the  employer  failed  to  furnish  the 
employ^  a  safe  place  in  which  to  work,  in  view 
of  ills  yonthfulneas  and  want  at  experience. 

[Ed.  Note.— For  other  cases,  see  Matter  and 
Servant,  Gent  Dig.  H  86^-668;  Dae.  Dig.  I 

27a*] 

4.  Tbiai,  (I  419*)  —  Denial  of  Motion  fob 

NoNSUiT~ExcEFTiON&— Waives. 

Where,  after  a  motion  for  nonsuit  is  er- 
roneously denied,  defendant  introduces  evidence 
supplying  the  defldenc?  In  the  evidence  of  plain- 
tiff, the  exception  is  waived. 

(Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S  982;   Dec.  Dig.  |  419.*] 

6.  Masteb  and  Sebvant  (S  278*)— Injury  to 
Sbbtant— NBOUOEncB—FAiLUBK  to  Wabn 
— EiViDinoB. 

In  an  action  fbr  the  death  at  an  employ^ 
14%  years  old,  while  working  as  a  patter^boy 
in  a  mill,  evidence  offered  t>y  the  employer 
that  the  place  in  which  decedoit  worked  was 
not  dangenms  for  a  boy  tike  him,  and  that 
he  fully  understood  his  sitnation,  m  that  no 
instruction  or  warning  was  necessary,  was  evi- 
dence that  the  employer  did  not  warn  decedent 
of  the  danger  of  the  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  972 ;  Dec.  Dig.  §  278.*] 

6.  Appeal  and  EtesoB  ({  207*)— PBBSCNTiNa 

QUEBnOH  Zlf  LOWBB  GOUBT— IKPBOFBB  RE- 
HABKS  IN  AbOUUBNT  —  INSTBUCTIONS  BT 
COUKT. 

Where,  In  an  action  for  the  death  ot  an  em- 

Sloyi  in  a  mill,  the  jury,  with  the  assent  of 
efendant,  viewed  the  premises  and  saw  the 

machinery,  and  noticed  that  the  uae  of  the  par- 
ticular method  of  operation  in  vogue  at  the 
time  of  the  accident  had  been  dbKonttnued,  the 
erroneous  argument  to  the  jury  by  plaintiff's 
counsel  to  the  effect  that  defendant  discontinued 
its  dangerous  method  of  work  after  the  injary, 
and  that  defendant  thereby  admitted  that  the 
method  was  dangerous,  was  not  ground  for  re- 
versal, since  a  request  for  proper  iiwtructions 
as  to  the  relevancy  of  the  evidence  obtained  by 
the  view  would  protect  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Error,  Cent  Dig.  |  1500;  Dec  Dig.  S  207.*] 

7.  Appeal  and  Ebrob  (8  928*)— Pbesbntation 
'  of  QuBSTions  Below— Instbuctions—Pbe- 

8U1IFTI0NS. 

In  the  absence  of  a  request  for  proper  In- 
structions as  to  the  relevancy  of  evidence.  It 
will  be  preenmed  that  the  court's  charge  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §  3749 ;  Dec  Dig.  |  928.*] 

Exceptions  from  Superior  Court.  HlUabor- 
ougb  County;  Plummer,  Judge. 


Action  by  David  Lane,  administrator  of 
David  W.  Lane,  deceased,  against  the  Man- 
chester Mills  for  the  negllgrat  death  of  plaln- 
tUTa  Intestate.  There  was  a  verdict  for 
plalntlft,  and  the  cause  was  transferred  from 
the  superior  court  aa  exceptions.  Exc^itions 
overruled,  and  judsmoit  on  the  verdict. 

David  W.  Lane,  th»  i^alntUTa  Intestate, 
was  jeara  old  at  the  time  of  bis  death, 
and  bad  worked  In  the  defendants'  flnlahing 
room  as  a  pattwr-lx^  for  about  7  mtrnths. 
Cloth  about  to  be  flnlabed  Is  brongbt  Into  the 
north  eod  of  this  room  and  run  toward  the 
soutli  end  of  It  in  one  ocnitlnnoiia  piece 
through  six  dlffwent  machlneo.  Between 
each  of  these  machines  and  the  one  next 
south  of  It  Is  a  set  <tf  ei^t  boxes  in  two 
rows  of  four  boxes  each.  The  boxes  are  4^ 
feet  tagtk,  and  are  naad  to  bold  the  doth  as 
It  comos  from  the  machlnea.  When  the  cloth 
comes  tlirough  a  auudiine  It  is  carried  over 
a  reel  located  diroctly  over  the  boxes  and 
dropped  Into  titem.  It  la  the  du^  of  the 
patter-boys  to  direct  the  cloth  as  It  falls  Into 
the  boxes,  so  that  It  wlU  In  evenly  folded. 
They  move  about  on  top  of  the  bons  when 
they  are  doing  ttils  work,  and  sit  or  atand 
as  suits  tJielr  convenience,  usoally  changing 
their  posltl<Hi  several  times  an  hour.  Lane 
worked  on  the  set  of  boxes  Just  north  of  the 
finishing  machine — the  last  machine  through 
which  the  cloth  Is  run  in  the  process  of  fin- 
ishing— and  had  charge  of  the  easterly  foor 
boxes  of  this  set.  The  finishing  macMne 
is  a  washing  machine.  If  one  washing  does 
not  thoroughly  cleanse  the  cloth.  It  Is  washed 
a  second  time.  When  Lane  first  worked  in 
this  room  the  rewashlng  was  done  In  anoth- 
er part  of  It  but  for  a  month  or  more  before 
the  accident  It  had  been  done  by  the  machine 
Just  south  of  where  he  worked.  The  cloth 
to  be  rewashed  was  brought  Into  the  finishing 
room  on  tracks.  As  It  could  not  be  left  di- 
rectly In  front  of  the  machine  because  of  the 
boxes,  a  pole  was  lashed  to  an  Iron  poet  Just 
north  and  east  of  the  boxes,  and  an  eye  was 
fastened  to  a  pipe  over  the  west  end  of  the 
finishing  machine.  Hie  pole  was  4%  feet 
and  the  eye  6  feet  above  the  top  of  the  box- 
es. The  end  of  the  cloth  was  carried  up  over 
the  pole,  through  the  eye,  and  down  to  the 
rolls  which  drew  It  Into  the  machine.  It  was 
the  duty  of  the  boy  who  ran  this  machine 
to  stand  between  the  pole  and  the  truck  and 
let  the  cloth  be  drawn  throu^  his  hands  in 
such  a  way  that  It  would  be  fed  into  the  ma- 
chine with  as  even  a  tension  as  possible. 
The  path  of  the  cloth  as  It  ran  from  the 
pole  to  the  eye  was  diagonally  across  this 
set  of  boxes,  and  the  distance  between  those 
points  was  11  feet  The  cloth  sagged  more 
or  less  between  those  points,  the  amount  of 
sag  depending  on  the  way  the  boy  htid  It; 
but,  when  It  was  running  In  the  ordinary 
way,  there  was  sometimes  so  much  sag  that. 
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If  Lane,  wbo  was  4  feet  tall,  was  near  the 
middle  of  the  boxes,  there  was  not  room  for 
him  to  walk  ander  the  cloth  wlthont  stoop- 
ing. Tlie  evidence  was  conflicting  as  to  bow 
much  of  the  time  the  madiine  was  used  In 
this  way.  There  was  evidence  that  for  a 
month  or  more  before  the  accident  it  bad 
been  so  used  for  a  third  of  the  time,  and  also 
that  It  had  been  so  tised  only  a  very  few 
times.  On  the  day  of  the  accident  Lane  was 
sitting  on  the  west  end  of  one  of  the  middle 
boxes,  attending  to  bis  work.  Be  got  ap, 
started  east  on  the  rail  Ot  the  box,  stooped 
when  close  to  the  moving  cloth,  and  passed 
under  It,  and  resomed  his  work.  A  minute 
or  two  later  the  cloth  sagged  and  struck  the 
side  of  his  face,  and  ^ther  threw  him  from 
the  box,  or  caused  him  to  lose  bis  balance 
and  fall  from  tbe  box  to  the  floor.  Tbe  in- 
Jury  thus  received  resulted  in  bis  death  the 
following  day.  The  plaintlfTs  counsel  In  ar- 
gument asked  the  Jury  to  find  from  what 
tbey  saw  at  the  view  that  the  defendants 
never  used  the  contrivance  for  rewashlng 
cloth  after  tbe  accident  Ibe  defendants  ex- 
cepted to  this  Bigument,  and  to  the  denial  of 
their  motions  for  a  nonsuit  and  the  direction 
of  a  Terdlct  In  their  fiivor. 

Brandi  &  Kanclb  and  Michael  F.  Shea, 
for  plaintiff.  Taggart,  Tuttle,  Burroogbs 
ft  Wyman,  for  defendants. 

WALKER,  J.  If  the  cloth  had  not  become 
slack,  tbe  boy  would  not  have  been  wltbln  Its 
plane,  and  would  not  have  been  struck  by  It. 
The  circumstance,  tlien,  that  rendered  tbe 
place  unsafe  and  dangerous,  as  claimed  by 
tbe  plaintiff,  was  the  liability  of  tbe  cloth 
to  sag  so  tbat  the  boy  could  not  pass  under  it 
without  stooping.  This  was  not  a  concealed 
defect  of  wblcb  the  boy  was  Ignorant,  for 
Just  before  his  Injury  be  attempted  to  pass 
under  it  by  stooping.  It  may  also  be  assum- 
ed tbat  he  must  have  known  that  the  cloth 
was  liable  to  be  drawn  up  suddenly  by  the 
operation  of  the  machinery,  and  tbat  It  might 
strike  his  bead  with  some  force  If  he  was 
standing  sufficiently  near  it  But  it  cannot 
be  said  that  be  realized  or  appreciated  tbe 
fact  that  the  blow  might  cause  him  to  lose 
his  balance  and  fall  to  tbe  floor.  While  It  la 
more  than  probable  that  he  knew  he  might 
come  In  contact  with  the  doth  as  it  was 
drawn  up  to  a  taut  condition.  It  cannot  be 
held  that  reasonable  men  might  not  find  that 
be  did  not  appreciate  the  force  of  the  blow, 
or  realize  the  effect  it  was  liable  to  have  up- 
on him  In  tbe  peculiar  position  his  duties  re- 
quired him  to  occupy ; .  that  is,  he  might  not 
haTe  appreciated  that  bis  situation  was  a 
dangerous  one.  Demars  v.  Company,  67  N. 
H.  404,  40  Atl.  902;  Goodale  v.  York,  74  N. 
H.  4S4,  60  Atl.  625.  But  it  Is  urged  tbat  tbe 
evidence  la  insufficient  to  support  such  a  find- 
ing, and  that  it  Is  as  probable  tbat  be  did,  as 
tbat  he  did  not,  appreciate  the  danger.  If 
it  Is  conceded,  as  claimed  by  the  defendant, 


that  the  burden  of  proving  nonassumptlon  of 
risk  was  upon  the  plaintiff,  it  cannot  be  said 
tbat  no  evidence  was  submitted  In  support  of 
it  It  Is  common  knowledge  tbat  a  boy  14 
or  15  years  of  age,  though  of  average  intel- 
ligence, is  less  likely  to  be  cautious  and  ap- 
prehensive for  bis  own  safety,  when  laboring 
about  machinery  In  operation,  than  the  ordi- 
nary man  would  be.  The  immaturity  of  his 
Judgment,  due  to  Ia<^  of  experience  and  ob- 
servation, often  suggests  to  his  mind  a  course 
of  conduct  which  an  adult  would  at  once  see 
was  attended  with  danger.  This  fact  Is 
some  evidence  bearing  on  the  question  wheth- 
er the  deceased  intelligently  assumed  the 
risk  of  being  bit  by  the  moving  cloth  with 
sufficient  force  to  cause  him  to  lose  his 
balance  and  fall  to  tbe  floor.  Dlsaleta  v. 
Company,  74  N.  H.  440,  69  AU.  263.  It  also 
appears  tbat  at  tbe  time  he  was  injured  be 
was  engaged  In  the  performance  of  his  duties, 
moving  about  upon  the  boxes,  and  it  might 
be  inferred  that  such  a  boy,  under  such  cir- 
cumstances, would  not  consider  tbe  danger  of 
his  position.  The  evidence  was  somewhat 
contradictory  as  to  tbe  number  of  times  dry 
cloth  had  been  carried  to  the  boxes  in  thLt 
way  during  tbe  time  the  boy  worked  there. 
The  Jury  might  have  found  that  such  an  oc- 
currence was  very  infrequent  and  that  run- 
ning cloth  In  that  way  was  an  abnormal  and 
unusual  method  of  performing  tbe  work.  Al- 
though there  was  much  evidence  that  tbls 
was  not  an  unusual  method  of  work,  it  can- 
not beheld  tbat  reasonable  men  could  not 
find  otherwise.  It  might  therefore  be  found 
that  the  boy  was  suddenly  brought  face  to 
face  with  a  practically  new  situation  while 
attending  to  his  duties,  tbe  danger  of  which 
was  not  apparent  to  bis  understanding. 
Hence  a  finding  that  he  did  not  appreciate 
the  risk  be  incurred  would  seem  to  be  amply 
supported  by  tbe  plaintiffs  evidence.  The 
evidence  was  also  sufficient  to  support  the 
finding  that  the  defendant  provided  an  un- 
reasonably dangerous  place  for  the  deceased 
to  work  in.  No  reason  is  suggested  why  a 
safe  method  of  conveying  the  dry  cloth  to 
the  boxes  was  impracticable,  or  why  an  un- 
safe method  was  necessary.  Tbe  jury,  having 
had  a  view  of  the  place  and  observed  the  ma- 
chinery In  o[>eratlon,  were  warranted  In  flud- 
ing  from  all  the  evidence  that  tbe  defendant 
failed  to  perform  its  master's  duty  to  the  de- 
ceased In  requiring  him  to  work  In  a  place 
wbl(^  was  not  safe,  in  view  of  bis  youthful- 
ness  and  want  of  experience  In  similar  situa- 
tions, and  that  its  negligence  in  tbls  respect 
was  tbe  proximate  cause  of  hla  injuries. 
These  findings  were  matters  of  legitimate  in- 
ference for  the  Jury  to  draw. 

But  it  is  claimed  by  tbe  defendant  that  the 
burden  was  upon  tbe  plaintiff  to  prove,  not 
only  that  the  defendant  was  negligent  in  fall- 
ing to  provide  a  reasonably  safe  place  for  the 
deceased,  but  in  not  warning  bim  of  tbe 
danger  and  risk  of  bis  employment,  and  that 
there  was  no  evidence  to  support  the  lat^ 
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ground  of  Ilabnity.  If,  however.  It  waa  In- 
cumbent oa  tbe  plaintiff  to  prove  that  the 
master  did  not  warn  the  decedent  of  the  dan- 
ger he  encountered  (Bennett  v.  GomjULOj,  74 
N.  H.  400,  68  Atl.  460),  a  point  upon  which 
no  opinion  la  e^reased.  It  cannot  be  tald 
that  the  jury  were  not  warranted  In  finding 
that  he  received  no  warning  or  iMtmctlon 
from  the  master  uprai  this  subject  Indeed  it 
may  be  conceded  that,  from  the  plalntifTs 
evidence  alone,  that  fact  could  not  be  found; 
but.  if  the  alleged  defect  in  the  plalntUTa 
proof  was  afterwards  supplied  by  the  defend- 
ant's evldenci^  the  drailal  of  the  motion  for 
a  nonsuit  for  that  cause  cannot  be  reversed. 
"Where,  after  a  motion  for  a  nonsnlt  Is  er- 
roneously denied,  the  defendant,  Instead  of 
risking  his  case  upon  the  ezceptloa,  goes  on 
with  the  trial  and  introduces  evidoice,  the 
exception  Is  waived  If  the  deficiency  in  evi- 
dence Is  supplied  by  one  side  or  the  othw  be- 
fore the  case  goes  to  the  Jury."  Bumham  v. 
Ballroad,  69  N.  H.  280,  282.  4S  Aa  563,  564. 
The  theory  of  the  defense  was  that  the  place 
was  not  dangerous  for  a  boy  like  the  deceas- 
ed to  work  In,  and  that  be  fully  understood 
his  situation,  and  hence  that  no  Instruction 
or  warning  was  necessary.  If  no  Instruction 
was  necessary,  the  Inference  that  none  was 
given  would  not  be  an  Illogical  or  violent  one. 
It  is  a  reasonable  deduction  from  the  defend- 
ant's theory  of  defense,  and  Its  evidence  In 
support  thereof.  The  silence  of  the  defend- 
ant's testimony  upon  this  subject,  In  view  of 
the  defense  Insisted  upon,  was  an  evidentiary 
fact  In  favor  of  the  plaintiff,  which  supplied 
the  defect,  If  any.  In  the  plaintiff's  evld«ice. 
It  follows  that.  If  the  motion  for  a  nonsuit 
should  have  been  granted  when  made,  the 
exception  to  the  denial  of  the  motion  was 
subsequently  waived  or  abandoned  by  the  de- 
fendant 

The  defendant's  final  exception  relates  to 
the  argument  to  tbe  jury  by  tbe  plaintiff's 
counsel.  If  It  is  susceptible  of  tbe  construc- 
tion that  tbe  defendant  discontinued  Its  dan- 
gerous method  of  work  after  the  Injury  to 
the  deceased,  and  that  this  was  an  admission 
that  It  was  dangerous,  tbe  prejudicial  char- 
acter of  the  argument  consisted,  not  In  the 
statement  of  a  material  fact  not  in  evidence, 
but  in  the  assertion  of  an  erroneous  rule  of 
law  In  Its  application  to  the  facts.  Aldrlcb 
V.  Railroad,  67  N.  H.  250,  29  Atl.  408.  From 
the  view  which  the  jury  took  of  the  premises, 
presumably  with  the  assent  of  the  defendant, 
they  saw  the  condition  of  the  machinery, 
and  noticed  that  the  use  of  tbe  particular 
method  of  operation  in  question  had  appar- 
ently been  discontinued.  What  they  saw, 
without  objection,  became  evidence  for  their 
consideration  under  instructions  from  tbe 
court.  Tbe  plaintiff's  counsel  did  not  at- 
tempt to  state  facts  of  which  there  was  no 
evidence.  At  most  he  was  merely  stating  his 
view  of  tbe  effect  of  the  evidence.   But  Its 


legal  bearing  or  want  of  relevancy  upon  the 
question  of  the  defendants  negligence  was  a 
qnestiMi  of  law  tm  the  ooort  If  in  argu* 
meat  oounad  took  an  erroneous  view  of  tbe 
law  applicable  to  mdi  evidaice;  a  request 
for  pit^per  lnatrnctl«ia  as  to  its  tdevancy 
would  have  protected  the  dtfendant  Leavitt 
V.  Company,  72  N.  H.  290,  66  AtL  462;  Beeton 
T.  Dnnbarton,  78  N.  H.  184,  157.  08  AtL  944. 
In  the  absence  of  such  a  request,  it  Is  pre* 
sumed  the  court's  Charge  was  proper  npoa 
the  point  su^eated. 

Exceptions  overruled;  Jwlgment  w  the 
verdict. 


CDMSnNGS  V,  PAIINHAM. 
(Supreme  Court  of  New  Hampshire.  CarroIL 
Dee.  1,  190a) 

1.  bxecutobs  and  adianistbatobs  (|  233*)— 
Claiub— Pailubb  to  Pbesbnt— Belief. 

The  relief  afforded  by  Pub.  St  1901,  e. 
191.  {27,  to  a  decedenfs  creditors  who  have 
not  prosecuted  their  claims  withio  the  time  pre- 
scribed by  law  is  based  on  justice  and  eqaitr, 
and  want  of  culpable  negligence  oa  claimants 
part. 

[Ed.  Note.-^or  other  cases,  see  Eliecnton 
and  Adminlfltratois,  Omt,  Dig.  1 831 ;  Dee.  Di^ 
§  233.*] 

2.  BXBCUTOBS  AKD  ADHnriSTKATOBS  (I  487*>— 

Acnons—I^nuTATioNS— Effect  of  statute 

— "Sdbpehsion." 

A  mere  failure  to  apply  for  administratioa 
is  not  a  "suspension"  within  Pab.  St.  1901.  e. 
191.  II  2,  4.  prohiUtinc  suits  against  an  admin- 
istrator unless  the  demand  is  exhibited  to.  and 
suit  is  brought  against,  him  witbin  a  specified 
time  after  grant  of  administration,  ezclading 
the  time  administration  may  have  been  sus- 
pended ;  the  suspension  contemplated  being  one 
caused  by  the  death,  resignation,  removal,  etc., 
of  an  original  administrator  upon  a  deceased 
debtor's  estate  within  the  period  prescribed  for 
presentation  of  claims  or  suing,  and  having  no 
reference  to  a  suspension  of  aaimnistiation  up* 
on  a  deceased  creditor's  estate. 

[Ed.  Note.— For  other  cases,  see  Elxecuton 
and  AdministratorH.  Cent  Dig.  |  1749:  Dec. 
Dig.  I  437.* 

For  other  definitions,  see  Words  and  nirsse% 
vol.  a  pp.  6833-68350 

3.  EXEOUTORS  AND  ADMI1TI8TBATOE8  ({  431«)— 

Actions— Con  DrriONS  Phecedekt— Presen- 
tation OF  CiAnr . 

In  the  absence  of  fraud  or  its  egalvalent 
and  apart  fr<Hn  the  relief  afforded  by  Pnb.  St 
1901,  c  191,  I  27,  to  a  decedent's,  creditor  who 
has  not  prosecuted  his  claim  within  the  time 
prescribed  by  law,  proof  of  presmtation  of  a 
claim  within  one  year  after  grant  of  adminis- 
tration, etc.,  as  required  by  section  2,  is  essen- 
tial to  a  suit  aframst  a  deceased  debtor's  ex- 
ecutor or  administrator,  under  section  4,  aor 
thorlzlng  such  suit  to  be  broni^t  within  two 
years  f rrai  the  grant  of  admlniatration. 

[Ed.  Note.— For  otber  cases,  see  Executois 
and  Administrators,  Cent  Dig.  |  1679:  Dec. 
Dig.  S  431.*]  « 

4.  Executors  and  Aduinistbatobs  (S  431*)— 
AonoNS— Conditions  Pbecbdent— Puwn- 
tation  of  Ciaw. 

It  is  essential  to  an  action  against  an  ad- 
ministrator, under  Pnb.  St  1901,  c.  191,  $  6, 

firovidin^  that,  if  a  right  of  action  existed  in 
Bvor  ot  or  against  decedent  when  be  died,  and 
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surTiTefl,  Bult  may  be  bronght  by  or  against  the 
administrator  withia  two  years  after  the  grant 
of  administration,  that  section  2,  reqairing  de- 
mands to  be  exhibited  within  one  year  after 
grant  of  admiaistration«  be  complied  with. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administratora,  Cent  Dig.  I  1679;  Dec. 
Dig.  {  481.*] 

5.  &XECTTTOBS  AND  AdUINZSTBATOBS  (8  437*)— 
AcnOWB  —  LtHTTATlONS  —  EFFECT  OF  STAT- 
XJTKB, 

Under  Pab.  St.  1001,  c.  191.  fi  4,  reQniring 
snits  against  administrators,  to  be  broaght  with- 
in two  years  after  grant  of  administration,  ex- 
cludii^  the  time  administration  may  have  sns- 
pended,  and  aDd«r  sectitm  6,  providing  that,  if  a 
ri;!:ht  of  action  existed  in  favor  of  or  againat 
decedent  when  he  died,  and  anrvives,  an  action 
may  be  brought  by  or  against  the  administrator 
within  two  years  of  the  grant  of  a (1  ministration, 
the  only  pnvilegea  conferred  by  section  6  over 
those  ctmferrcd  by  section  4,  where  suit  is 
brought  against  an  executor  or  adminiptrator. 
are  that,  if  plaintiff  is  an  executor  or  adminis- 
trator, lie  may  sue  within  two  years  after  ad- 
ministration is  taken  out  on  the  creditor's,  in- 
fitead  of  the  debtor's,  estate,  if  advantageous  to 
do  KK  and  the  conseQuent  extension  of  time 
within  which  payment  may  be  demanded  before 
suit. 

[Bd.  Note.— For  other  eases,  see  Executors 
and  Administratow,  Cent  Dig.  |S  1730,  1735; 
Dec.  Dig.  S  437.*] 

6.  £>XECtrTOBS  AND  ADUiniSTBATOBS  (i  437*)— 
AcnOKB— LlMITATlOWS. 

Under  Pub.  St.  1901.  c.  191.  S  2.  reqnlr- 
ing  demands  to  be  exhibited  to  administrators 
within  one  year  after  the  grant  of  administra- 
tion, and  under  section  6,  providing  that,  if  the 
right  of  action  listed  In  favor  xa  decedent 
when  be  died  and  snrvived,  Us  administrator 
may  sne  within  two  years  after  grant  of  ad- 
ministration, plaintiff  as  one  interested  in  tes- 
tatrix's estate  could,  before  her  appointment 
as  executrix,  exhibit  a  claim  against  decedent's 
administrator  on  behalf  of  testatrix's  estate, 
within  one  year  from  the  taking  out  of  admin- 
istration by  him,  and,  after  taking  out  admin- 
istration on  testatrix's  estate,  could  demand 
payment  and  sue  within  two  yean  boa.  that 
time. 

riQd.  Note.— For  other  cases,  tee  Executors 
and  Administratora,  Cent  Dig.  H  1720.  1730: 
Dec.  Dig.  8  437.*] 

Exceptions  from  Superior  Court,  Carroll 
County;  CSiamberlaln,  Judge. 

Action  by  Anna  M.  Cummlngs,  executrix, 
aintinst  J,  Frank  Famham,  ezecQtor.  Trans- 
ferred from  the  superior  court  on  defend- 
ant's exceptions.   BxceptloDS  orarmled. 

Jacob  H.  Cook  died  Norember  26.  1004, 
and  tbe  defendant  was  appointed  executor 
of  Ills  estate  January  S.  IOCS.  Ulla  H.  Cook 
died  May  20,  1005^  and  a  special  administra- 
tor of  ber  estate  was  appointed  in  Massa- 
clmsettB  March  S.  190a  The  plaintiff  was 
appointed  executrix  of  her  estate  in  Massa- 
ehnsetts  Uardi  11,  -1907,  and  in  New  Hamp* 
shire  Hay  21,  2907.  This  suit  was  brought 
July  1,  1907.  nie  notes  In  suit  w<ere  pre* 
sented  to  tiie  defendant,  and  payment  was 
demanded  before  tbe  action  was  b^un,  but 
there  was  no  evidence  that  tbe  notes  were 
exhibited  to  the  defendant  by  the  plaintiff 
or  her  testatrix  -within  a  year  after  adminis- 
tration was  taken  out  by  the  defendant  up- 


on his  testator's  estate.  Other  material  facta 
appear  in  the  opinion. 

Arthur  O.  Fnller,  for  plataitlfl.   Klvfil  & 

Hughes,  for  defendant 

BINGHAM,  J.  This  is  an  action  of  as- 
sumpsit upon  two  promissory  notes  gtren 
by  the  defendant's  testator  to  the  plaintiff's 
testatrix,  in  the  superior  court  It  was 
agreed  by  the  parties  that,  if  upon  a  trans- 
fer of  tbe  case  the  ruling  of  the  court  deny- 
tn^  the  defendant's  motions  for  a  nonsuit 
and  a  verdict  should  be  sustained,  the  plain- 
tiff should  have  Judgment  for  the  amount 
of  tbe  notes  ($818.42)  and  costs:  but  tiiat,  If 
it  ^ould  be  set  aside,  the  defendant  shonid 
hare  Judgment  with  costs.  Both  motions 
were  based  upon  the  same  ground,  namely, 
that  the  plaintiff  had  failed  to  prove  that 
the  notes  were  presented  to  the  defendant 
TTlthln  one  year  from  the  granting  of  admin- 
istration upon  his  testator's  estate.  As  this 
is  a  proceeding  at  law,  and  tbe  case  was 
transferred  npcm  the  agreement  of  tbe  par- 
ties that  if  the  plaintiff  could  not  maintain 
her  action  upon  the  proof  submitted,  there 
should  be  judgment  for  the  defoidant.  It  Is 
clear  that  tbe  question  T^ether  the  plaintiff 
mlgbt  bare  rell^  in  equity  nnder  the  provi- 
sions of  section  27,  c.  101,  Pnb.  St  1001.  iiot- 
wlthstandlng  hw  failure  to  prove  that  the 
notes  were  dnly  presented,  Is  not  now  before 
us.  The  rdlef  afforded  under  that  statute 
to  creditors  of  a  deceased  person's  estate  who 
hare  not  prwwcnted  their  claims  wltbln  the 
time  prescribed  by  law  Is  based  upon 
grounds  of  Justice  and  equity,  and  want  of 
culpable  negligence  on  the  part  of  the  claim- 
ant: and  a  proceeding  tmder  It  calls  for  tbe 
determination  of  questions  of  fact  not  mate- 
rial to  this  action,  and  not  here  presented. 
Webster  t.  Webster.  58  N.  H.  247;  Page  v. 
Whidden,  QO  N.  H.  507,  510;  Llbby  t.  Hut- 
chinson, 7a  N.  H.  190.  56  AO.  647.  The 
question,  therefore,  wblcb  we  are  called 
upon  to  consider  Is  whether,  apart  from  the 
relief  that  might  be  afforded  under  section 
27.  and  without  proof  that  the  notes  were 
seasonably  exhibited,  the  plaintiff  can  main- 
tain this  snit  against  the  defendant. 

In  chapter  191,  Pnb.  St  1901,  it  Is  provided 
that  no  action  shall  be  sustained  against  an 
admlnistnitor  If  begun  within  one  year  nft- 

the  original  grant  of  administration,  nor 
nnlees  the  demand  has  been  nhlblted  to 
the  administrator  and  payment  has  been 
demanded  (section  11,  nor  unless  the  demand 
was  oblblted  to  the  administrator  within 
one  year  after  the  original  grant  of  admin- 
istration, excluslTe  of  the  time  such  admin- 
istration may  have  been  suspended  (section 
2),  nor  unless  tbe  action  Is  begun  within  two 
years  next  after  the  original  grant  of  admin- 
istration, exdnslTe  of  the  time  such  admin- 
istration may  have  been  suspended  (section 
4);  and,  if  the  right  of  action  existed  In  fa- 
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Tor  of  or  against  tbe  deceased  at  the  time  of 
his  deatli,  and  surTives,  an  action  may  be 
brought  by  or  against  the  administrator  at 
any  time  within  two  years  after  the  original 
grant  of  administration  (section  &).  In  this 
case  the  plaintiff  has  neither  proved  that 
her  claim  was  exhibited  to  the  defendant 
within  the  year  after  original  administra- 
tion was  granted  upon  the  estate  represented 
by  the  defendant,  nor  that  original  adminis- 
tration upon  that  estate  has  erer  been  sus- 
pended. A  mere  failure  to  apply  for  ad- 
ministration is  not  a  suspension  within  the 
meaning  of  sections  2  and  4  of  chapter  191; 
for,  until  administration  Is  granted,  the  time 
within  which  the  claim  must  be  presented 
or  tbe  suit  begun  does  not  commence  to  run. 
The  suspension  contemplated  by  these  sec- 
tions is  one  occasioned  by  the  death,  resig- 
nation, removal,  and  the  like  of  an  original 
administrator  upon  a  deceased  debtor's  es- 
tate, within  the  period  prMcrlbed  for  the 
presentation  of  claims  or  the  bringing  of 
suits,  and  has  do  reference  to  a  suspension 
of  administration  upon  the  estate  of  a  de- 
ceased creditor,  where  there  has  been  no 
suspension  of  administration,  It  has  been  re- 
peatedly held  that  an  action  cannot  be  main- 
tained against  an  administrator  under  sec- 
tion 4,  unless  the  claim  upon  which  the  suit 
Is  based  was  exhibited  within  the  year  after 
administration  was  taken  out  on  the  debtor's 
estate.  Blathes  v.  Jackson,  6  K.  H.  105; 
Kittredge,  t.  Folsom,  a  N.  H.  98;  Walker  v. 
Oieever,  89  N.  H.  420,  426;  aough  v.  Mc- 
Danlel,  68  N.  H.  201.  And  this  rule  has  been 
held  to  apply  to  contingent  demands,  and  to 
demands  not  falling  due  within  the  statuto- 
ry i>erlod.  Cutter  v.  Emery,  87  N.  H.  567; 
Walker  t.  Cbeever,  89  N.  H.  420;  Libby  t. 
HatdUnBCm.  72  N.  H.  190,  191,  CO  AtL  547. 
Tbe  only  situation  In  which  an  action  has 
been  maintained  against  an  executor  or  ad- 
ministrator under  section  4,  tbe  provisions 
of  section  2  not  having  been  compiled  with, 
is  where  *^e  omission  to  present  a  demand 
In  due  time  has  been  caused  by  the  fraudu- 
lent act  of  the  executor  or  administrator, 
or  •  •  •  [some]  person  with  whom  he  Is 
In  privity."  Sugar  River  Bank  v.  Fairbank, 
49  N.  H.  131,  143;  Walker  v.  Cheever.  39  N. 
H.  420,  426,  427.  Therefore,  In  the  absence 
of  fraud  or  Its  equivalent,  and  apart  from 
the  relief  afforded  by  section  27,  proof  of 
tbe  presentation  of  a  claim,  as  prescribed  In 
section  2,  Is  essential  to  the  maintenance  of 
an  action  against  an  executor  or  administra- 
tor of  a  deceased  debtor's  estate  under  aec- 
tlon  4. 

It  is  also  essKitlal  to  tbe  maintenance  of 
an  action  against  an  executor  or  administra- 
tor, under  section  6,  that  secUcm  S  should  be 
complied  with;  for,  notwltbstandlnj;  a  rigbt 
of  action  may  have  existed  In  favor  of  the 
creditor  of  his  execator  against  tbe  debtor 
at  tbe  time  of  bis  decease,  section  2  provides 


that  a  suit  cannot  be  maintained  against  tbe 
debtor's  executor  or  administrator  unless 
the  claim  la  exhibited  to  him  within  tbe 
year  after  be  has  qualified,  as  executor  or  ad- 
ministrator. In  other  words,  the  legal  con- 
struction of  section  2  is  that  no  action  can 
be  maintained  against  the  executor  or  ad- 
ministrator of  a  deceased  debtor's  estate  If 
the  requirements  of  that  section  have  not 
been  met,  even  though  a  right  of  action  may 
have  listed  against  tbe  debtor  at  tlie  time 
of  his  decease  and  survived  blm.  Libby  v. 
Hutchinson.  72  N.  H.  190,  194,  65  AU.  547; 
GIou|^  V.  McDanl^,  58  N.  H.  201.  The  only 
privileges  conferred  by  section  6,  In  addlticHi 
to  those  conferred  by  section  4,  where  suit 
Is  brought  against  an  execator  or  adminis- 
trator, are  that,  if  the  plaintiff  Is  an  execu- 
tor or  administrator,  he  may  b^n  his  suit 
within  two  years  after  original  administra- 
tion Is  taken  out  on  the  creditor's.  Instead 
of  the  debtor's,  estate,  if  It  will  be  of  ad- 
vantage for  him  to  do  so,  and  tbe  consequent 
extension  of  time  within  which  payment 
may  be  demanded  before  suit  Is  brought 
Brewster  v.  Brewster,  62  N.  H.  52;  Clough 
V.  McDanlel,  68  N.  H.  201. 

According  to  the  facts  In  this  case,  the 
plaintiff's  testatrix  In  her  llfetfme  could 
have  presented  her  claim  to  the  defendant 
and  demanded  payment;  and.  If  the  plain- 
tiff, before  she  took  out  administration  in 
New  Hampshire,  could  not  have  made  a 
proper  demand  of  payment  (Pub.  St.  1901,  c 
191,  i  IS;  Cutter  v,  Emery,  37  N.  H.  567. 
568^  573;  Merrill  v.  Woodbury,  61  N.  H. 
504;  Judge  of  Probate  v.  Runnells,  66  N.  H, 
271,  21  Atl.  1020;  Strafford  Savings  Bank  v. 
Church,  60  N.  H.  562,  44  AtL  106),  a  questloo 
not  decided,  nevertheless,  as  a  peraon  iatet- 
ested  in  the  estate,  and  before  taking  oat 
administration,  she  could  have  exhibited  tbe 
claim  la  behalf  of  tbe  estate  to  the  Aetmd- 
ant  at  any  time  within  one  year  from  tbe 
time  administration  was  taken  out  by  him 
(Ayer  v.  Cliadwlck,  66  N.  H.  3S5,  23  Aa 
42Si);  and.  after  taking  oat  admlnlstrattoD 
upon  tbe  testatrix's  estate,  she  could  have 
demanded  payment,  and  brought  hex  actlw 
within  two  years  from  that  time.  Brewstn 
V.  Brewster,  62  N.  H.  62. 

Defendant's  axceptlons  overmled.  All  con- 
curred. 


BOCKINGHAM  COUNTY  v.  CHASE  et  at 
(Supreme  Court  of  New  Hampshire,  Bockins- 
ham.  Dec.  1,  1008.) 

1.  Fines  (I  20*)— FosramniKS  (J  lO*)— Dis- 
position—"OETBHass  AOAIKBI  THE  POUCE 
of  Towns." 

The  phrase  "offenses  against  tbe  police  of 
towns,"  BB  used  in  Pub.  St  1901.  c  256,  i  2, 
providing  that,  unless  otherwise  speoally  pro- 
vided, all  fines  and  forfeitures  Imposed  by  a 
justice  of  tbe  peace  for  offenses  aninst  the  po- 
lice of  towns  shall  be  for  the  use  of  the  town  io 
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vhidi  the  offeoH  wu  committed,  refers  to  the 
offenses  enumerated  under  that  title  in  Fob.  St. 
1001,  c.  284,  on  crimes  and  offenses. 

[Ed.  ><ote.~For  other  cases,  see  Fines,  Dec 
Dig.  I  20;*  Forfeitnies.  Dec.  Dig.  |  10.*] 

2.  STATUTBS  (8  161*)— RSPEAL— Latbb  Stat- 
DTK  COUFLETE  IIT  ItBELF. 

A  later  statute  complete  in  itself,  and  in 
its  practical  o[>eration  Indeftendent  of  a  former 
statute  coverinf  the  same  subject,  is  not  ordi- 
naiilT  deemed  to  have  merely  a  cumulatiTS  ef- 
fect, but  to  operate  as  a  repealing  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  230;  Dec  Dig.  {  161.*] 

3.  SxATims  (1  161*)— GonBTEuonoN. 

Pub.  St.  1901,  c  264.  I  18^  entitled  *'Ot' 
fenses  against  the  police  of  towns,"  providing 
that  DO  person  shall  ride  through  a  street  in 
the  compact  part  of  a  town  at  a  swifter  pace 
than  fire  miles  an  hour,  applies  to  one  riding  in 
an  automobile,  maJcing  the  driving  of  an  auto- 
mobile at  a  greater  speed  than  five  miles  an 
hour  an  offense  against  the  police  of  towns. 
Lava  1005,  p.  40S,  c.  86,  is  entitled  "An  act  to 
provide  for  the  registering,  numberinjg  and  reg- 
ulating the  speed  of  automobiles,  etc,  and  for 
licenring  the  operator,"  and  section  8  provides 
that  no  automobile  shall  be  driven  at  a  greater 
speed  than  eight  miles  an  hour  in  compactly 
built  sections  of  a  city.  Various  other  regula- 
tions are  stated,  and  section  10  provides  a  pen- 
alty for  violation  of  any  provisions  of  the  act. 
There  Is  no  reference  to  chapter  264.  Held, 
that  the  act  of  1906,  not  only  limiting  the  speed 
of  automobiles,  and  providing  a  penalty  for  ex- 
ceeding it  bat  inoviding  a  complete  system  for 
their  ngnlation  and  operation,  was  not  intended 
to  be  cumnlative  to  diapter  264,  but  r^>ealed 
section  18  so  far  as  it  applied  to  automobiles, 
so  that  driving  an  antomobile  at  an  unlawful 
n>eed  was  no  longer  an  offense  against  the  po- 
lice of  towns. 

[Bid.  Mote.~For  other  cases,  see  Statutes, 
Cent.  Dig.  I  230;  Dec  Dig.  |  16L*] 

4.  Finss  (S  20*)— Disposition  or  Pbocebdb— 
Statdtobt  Pbocskdinqs. 

Driving  an  antomobile  at  a  pTObiblted  rate 
not  being  an  offense  against  the  police  of  towns, 
fines  imposed  by  a  justice  of  the  peace  for  vio- 
lations ot  the  speed  limit,  in  the  absence  of  spe- 
cial provision  to  the  coDtrary,  belong  to  the 
county  under  Pub.  St  1901,  c.  256,  1  2,  pro- 
viding that  unless  otherwise  specially  provided, 
all  fines  and  fbrfdtures  imposed  by  a  justice  or 
the  peace  for  "offenses  against  the  police  of 
towns,"  and  Tiolations  of  by-laws  of  towns,  and 
nncs  and  forfdtnres  imposed  by  a  police  court 
shall  be  for  the  use  of  the  town,  and  all  other 
fines  and  forfBltnreB  ihall  be  for  the  ose  of  the 
coonty. 

[Ed.  Note.— For  oUier  eases,  see  Fines,  Oent 
Dfg.  •  2S;  Dm;  Dig.  i  20^*] 

5.  BAtc.  (S  96*)— FoBraiTUM— Disposition  ot 
Pbocced»— Statdtobt  Pbotibionb. 

tinder  the  same  provision,  cash  ball  for- 
felted  in  sudi  prosecutions  belongs  to  the  coun- 
ty, in  the  absence  of  special  provision  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Bail,  Oent 
Dig.  S  424;  Dec  Dig.  1  06.*] 

a  Bah.  ({  96*)  —  OancnrAi.  FBoaictmon  — 
DBBPOsmoN— Sn-Orv  or  Costs. 

In  proeecntitms  before  justices  of  the  peace 
for  driving  automobiles  at  a  prohibited  rate,  the 
coats  cannot  be  set  off  against  forfeited  recogni' 
mnr^  whidi  belong  to  the  county,  in  the  ab- 
sence m  statute  i>ermltting  it  espedally  as  costs 
in  criminal  prosecutions  are  payable  by  the  com- 
plainant except  when  the  prosecutions  are  di- 
rwted  or  approved  in  writing  by  counsel  of  the 


state  or  the  county  commlsdonen  vnder  Pnb. 
Bt  1901.  c  256. 1  9. 

[Ed.  Note.— For  other  eases,  see  Bail,  Dec 
Dig.  1  96.*] 

Transferred  from  Superior  Court,  Bockiitf- 
bam  County;  Chamberlin,  Jndge. 

Action  by  Rockingham  County  against  Jer- 
emiah Chase  and  others.  Facts  agreed,  and 
case  transferred  from  the  snperlor  court 
Judgment  for  plaintiff. 

Assumpsit,  to  recover  money  received  by 
the  defendant  Chase  and  paid  over  to  the 
defendant  town  of  Seabrook  under  the  fol- 
lowing circumstances:  Chase  Is  a  justice 
of  the  peace,  residing  In  Seabrook.  before 
whom  certain  persons  have  been  arraigned 
for  operating  automobiles  upon  public  high- 
ways In  that  town  at  a  speed  greater  than 
is  permitted  by  section  8,  c.  86,  p.  501,  Laws 
1905.  As  such  justice,  Chase  received  the 
fines  Imposed  by  him  on  convlctlonB  for  such 
offenses,  and  also  cash  bail  In  other  similar 
cases,  which  bail  has  been  forfeited.  Be- 
lieving that  the  fines  and  forfeitures  belonged 
to  the  town,  Chase  turned  the  fines  over  to 
the  town  treasurer,  and  also  the  forfeitures, 
after  deducting  therefrom  the  costs  and  fees 
of  the  officers,  constables,  and  himself.  If  the 
county  Is  entitled  to  the  fines  and  bail  for- 
feitures, the  amount  la  to  be  ascertained  by 
the  superior  court,  and  judgmoit  rendered 
against  the  defendants  for  the  amount  due; 
otherwise,  the  defendants  are  to  have  Judg- 
ment for  their  costs. 

Caurles  H.  Batchelder,  for  plaintiff.  Page 
ft  Bartlett,  for  defendants. 

WALK2BB,  J.  "Unlen  ofberwlae  ^eclally 
provided,  all  fines  and  forfeitures  Imposed  by 
a  Jnstloe  of  the  peace  tor  offenses  gainst 
tbm  police  of  towns,  and  Tiolations  <tf  by-laws 
of  towns,  shall  be  for  the  use  of  the  town  In 
wmch  the  offense  was  committed;  all  flues 
and  forfeitures  Imposed  by  a  police  court 
shall  be  for  the  use  of  the  town  in  whidi 
the  court  Is  established ;  and  all  other  fines 
and  f  orfrttnres  shall  be  for  the  use  of  the 
county  within  which  the  offense  was  commit- 
ted." Pnb.  St  1001.  a  250.  I  2.  It  is  Kdain 
that  a  fine  imposed  a  Justice  of  the  peace 
for  an  offense  "against  the  police  et  towns" 
is  tor  the  use  of  the  town  where  the  Qtteaae 
was  committed,  and  that  fines  imposed  by 
justices  (tf  the  peace  In  all  other  cases,  in  the 
absence  of  a  special  provMon  to  the  contrary, 
btiong  to  the  county.  As  ''oftttoses  against 
the  police  of  towns"  Is  not  a  technical,  com- 
mon-4aw  expressioa  descriptive  of  a  class  of 
crimes,  little  doubt  can  be  entertained  that 
in  the  statute  quoted  the  Legislatore  referred 
to  the  off^ses  enumerated  under  that  title 
in  chapter  204,  Pnb.  St  1901.  Before  the 
passage  of  the  statate  relating  the  use  ol 
automobiles  In  the  public  highways  (Lnwt 
1905.  p.  498,  c.  86),  the  driving  of  such  a 
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Tehlcle  fberein  at  a  greater  rate  of  epeed 
than  five  miles  an  hour  might  have  been 
deemed  an  offense  against  the  police  of 
towns;  for  it  Is  provided  In  section  18,  c  264, 
Pub.  St  1801.  that  *'no  person  shall  ride 
through  a  street  or  lane.  In  the  compact  part 
of  a  town,  at  a  swifter  pace  than  at  the  rate 
of  five  miles  an  hour."  in  Ely  v.  Railway, 
67  N.  H.  474,  82  AU.  764.  80  U  R.  A.  803.  6H 
Am.  St  R^.  681,  it  was  held  tihat  this  sec- 
tion of  the  statute  was  applicable  to  the  op- 
eration of  street  railways,  upon  the  ground 
tliat  "the  mode  of  cooTcyance  was  a  mere 
Incident  of  the  mischler'  which  the  statute 
was  Intended  to  prevent  xue  use  of  elec- 
tricity as  a  motive  power  to  propel  carriages 
along  the  highway  was  not  probiuited  by  this 
statute,  but  merely  their  propulsion  at  a  rate 
of  speed  deemed  dangerous  to  other  travelers 
using  the  same  thoroughfare.  For  the  same 
reason,  an  automobile  speeding  at  the  rate  of 
25  or  80  miles  an  hour  over  a  course  devoted 
to  the  public  use  of  locomotion  creates  a 
more  evident  danger  from  its  excessive  ^peed 
than  the  driving  of  racing  horses  or  itreet 
cars. 

As  riding  in  an  automobile  undoubtedly 
falls  within  the  general  purview  of  section 
18,  c.  264,  Pub.  St  1901,  the  question  arises 
whether  it  Is  removed  therefrom  by  chapter 
86,  p.  498,  Laws  1905,  entitled  "An  act  to  pro- 
vide for  registering,  numbering  and  regulat- 
ing the  speed  of  automobiles  and  motor  vehi- 
cles and  for  licensing  the  operator  thereof." 
Section  8  provides  that  "no  automobile  or 
motor  cycle  shall  be  operated  upon  any  public 
highway  outside  the  business  district  or  com- 
pactly built  sections  of  a  city  or  town  at  a 
speed  greater  than  twenty  miles  an  hour,  or 
within  the  business  districts  or  compactly 
bnilt  sections  of  a  city  or  town  at  a  greater 
speed  than  eight  miles  an  hour.  •  *  • 
Upon  traversing  a  crosBlog  of  intersecting 
ways,  in  going  around  a  comer  or  curve 
which  cuts  off  a  free  view  of  the  road  to  be 
traversed,  or  in  traversing  a  highway  border- 
ing a  Bte^  descent  or  passing  over  a  bridge, 
every  person  operating  such  a  r^lde  shall 
ran  It  at  a  rate  of  speed  leas  than  that  here- 
tofore q>ecifled,  and  at  no  time  and  in  no 
place  greater  than  la  roisonable  and  proper, 
having  regard  to  traffic,  the  use  of  the  way, 
and  the  safety  of  the  public."  The  act  con- 
tains various  other  regulations  relating  to 
the  management  of  automobiles,  and  section 
10  provides  for  the  penalty  to  be  imposed  for 
the  violation  of  "any  provisions  of  this  act" 
There  is  no  reference  in  the  act  to  chapter 
2G4,  Pub.  St  1901;  and  if  it  repealed  sec- 
tion 18  of  Uiat  chapter,  and  also  vas  in  effect 
Intended  to  be  a  substitute  for  that  section 
of  the  former  statute,  so  far  as  the  speeding 
of  automobiles  la  concerned,  that  result  can 
only  be  arrived  at  by  implication. 

That  the  LegUdatnre  of  1906  intended  to 
estaUish  a  different  speed  limit  for  automo- 
biles than  thai  existed  for  other  Tcddcles, 
and  to  provide  a  different  penalty  for  a  viola- 


tion of  die  newly  established  q;»eed  limit,  can- 
not be  controverted;  and  in  this  respect  it 
repealed  the  (M  law,  Hie  inconsistency  be- 
tween the  two  statutes  when  applied  to  the 
use  of  automobiles  Is  so  apparent  as  to  show 
condnslvely  that  a  repeal  was  Intended,  un- 
less the  new  act  can  be  construed  to  be  an 
amendment  of  or  an  addition  to  the  old  one. 
But  such  a  constraction  has  little  in  Its  sup- 
port A  later  statute  which  Is  complete  In 
itself,  and  in  its  practical  operation  inde- 
pendent of  a  former  statute  covering  the 
same  subject,  Is  not  ordinarily  deemed  to 
have  merely  a  cumulative  effect  but  to  op- 
erate as  a  repealing  statute  (Leighton  v. 
Walker,  9  N.  H.  58;  Hillsborough  County  v. 
Manchester,  49  N.  H.  57,  60;  End.  Stat  I 
195;  1  Lewis.  8uth.  .Stat  H  251,  252);  that 
is,  the  former  law  becomes  Ineffective,  and 
the  latter  one  operates  as  a  distinct  and  in- 
dependent expression  at  the  l^slative  wilL 
The  only  evidence  that  the  statute  of  1905 
was  Intended  to  be  an  amendment  of  the 
former  statute  on  the  subject  of  fast  driving, 
and  to  be  Included  In  the  list  of  "offenses 
against  the  police  of  towns,"  Is  that  before 
1905  the  original  statute  affiled  to  the  speed 
of  automobiles,  and  that  the  subject-matta 
of  the  new  statute  falls  appropriately  within 
the  purview  of  the  old  one  But  the  facts 
that  the  legislation  of  1905  covers  many  sub- 
jects relating  to  the  ownership,  operation, 
and  control  of  automobiles,  and  Is  not  con- 
fined merely  to  limiting  their  speed  upon  the 
highways,  that  a  different  limit  and  a  differ- 
ent penalty  are  provided  than  is  found  in  the 
Public  Statutes,  that  no  rezerence  Is  made 
to  the  former  statute,  and  no  repealing  or 
amendatory  clause  was  Inserted,  fumlnli 
abundant  evidence  that  this  legislation  was 
not  Intended  to  be  cumulative  to  the  chapter 
on  "offenses  against  the  police  of  towns,"  but 
to  be  substantially  new  and  distinct  from  ex- 
isting legislation.  That  It  mi^^t  have  been 
given  a  cumulative  ^ect,  or  that  tiie  ^)eed- 
Ing  of  automobiles  might  have  been  designat- 
ed as  a  local  police  offense,  la  not  very 
cogent  evidence  that  the  Legislature  had  tliat 
intention,  which  they  left  to  be  discovered 
from  doubtful  implication  rather  than  from 
plain  expression  ot  statutory  language.  The 
result  Is  that  the  fines  and  forf^tarea  re- 
ceived by  the  defendants  for  violatlonB  of 
the  automobile  law  belong  to  the  connty. 

The  remaining  question  is  whether  the  Jus- 
tice of  the  peace  was  entiaed  to  recoup  tnm 
the  money  he  received  upon  the  j^oceedings 
before  him  for  a  fotfUture  of  the  recogid- 
sancea  the  costs  incurred  In  those  proeecn- 
tlons,  which  of  course  were  not  paid  by  tiie 
respondents.  No  statato  allowing  sodi  a  a^ 
off  has  been  called  to  our  attenttim;  and  aa 
costs  in  criminal  proeocutlons  axe  payable  by 
the  complainant,  except  when  such  proeecu- 
tions  are  "directed  or  approved  In  wrlttiv  by 
the  counaM  of  the  state,  or  the  county  com- 
misslonenr  (Pnb.  St  1901,  c.  266.  1  9).  the 
sums  forfeited  in  these  casesp  wbldi  cannot 
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belong  to  tbn  coontr,  Cftnbot  be  Oecnaaed  by 
thA  oonts  Incorred. 
judgment  for  the  idolntUI.  Allcwcar. 


McOILL  T.  TOUNO  et  aL 
(SapraiM  Cooit  of  New  Hampshire.  Strafford. 

Dec  1.  190a) 
v'rLM  (§  BM*)  —  GoRsmronoif  —  Lira  Eb- 

TAns  —  SnrpoBT  of  Bmsmnaumt  —  Fown 

OF  Thustke. 

Where  a  will.  In  providinf  for  Oie  aupport 
of  the  testator's  son  oat  (tf  the  net  Income  of  the 
estate,  also  dedared  in  the  same  eonoeetion  that 
the  trostee  ikoold  pay  to  him,  during  his  nat- 
ural life,  all  the  moneys  actually  necessan  for 
his  comfort  and  support,  at  such  times  and  pla- 
ces as  may  be  expedient,  and  to  look  after  nim 
with  diligence,  the  tmsteo  la  entitled  ta  use 
ao  much  of  the  principal  as  Is  necessafy  for 
that  purpoM,  if  the  net  income  will  not  suffice. 

[Ed.  Note.— For  other  cases,  see  WUta,  Cent 
Dig.  H  lftl4-ie2S;  Dec.  Dig.  |  684.*]  . 

Transferred  from  Superior  Court,  Strafford 
County ;  Stone,  Judge. 

BUI  by  Laurence  Y.  McGUl,  trustee  of  the 
will  of  Bmerson  Furber,  deceased,  against 
John  Toung  and  another,  for  conBtmctloD  of 
the  will.   Case  discharged. 

See  72  N.  H.  302,  65  Atl.  1M7. 

Kivel  &  Hughes  and  George  B.  Godirane, 
for  plalntlir.  Arthur  O.  Wblttemuce,  for  de- 
fendant Lelghton. 

TOUNO,  3.  It  was  held  fn  Demeritt  t. 
Toung.  72  N.  H.  202,  204,  S6  Atl.  1047,  that 
the  testator  Intended  to  provide  for  the  com- 
fortable support  of  his  son  by  glrlng  the 
estate  to  the  trustee  to  hold  for  that  parjMMe^ 
and  that  what  was  left  at  die  eon's  death 
should  be  divided  among  those  more  ronotely 
related  to  the  testator.  The  question  now 
before  the  court  is  whether  the  testator  In- 
tended to  limit  the  mtmey  available  for  the 
mipport  of  the  son  to  the  net  income  of  the 
estate. 

Although  flie  testetor  says,  In  the  clause  of 
bis  will  In  which  the  provision  for  the  sup- 
port of  his  son  appears,  that  the  trustee 
shall  Bupport  him  ont  of  the  net  income  of 
the  estate,  it  Is  highly  improbable  It  was  in- 
tended to  limit  the  troB^iertoiEhat  fund,  and 
to  forbid  him  to  ose  the  principal  If  at  any 
time  the  Income  shonld  be  Insufficient  for  the 
parpoee;  for  the  will  says,  in  the  same  con- 
nection, that  the  trustees  shall  "pay  •  *  * 
to  mjr  son,  Frank  Furber,  during  his  natural 
lif^  all  the  money  that  may  be  actually  nec- 
essary for  his  comfort  and  support  In  slck- 
neas  or  health,  at  such  times  and  such  places 
as  may  be  expedient  nnder  all  drcumstances, 
relattre  to  Jnsdce;  look  after  said  Frank 
with  a  dlllg»it  exercise  of  your  best  powers 
reladre  to  good  care  and  no  abuse."  When 
the  teatator  directed  that  his  trustee  shonld 
ase  what  money  was  actually  necessary  to 
take  good  care  of  the  scm,  It  is  probable  that 


he  meant  It   Consequently  that  Is  the  trus- 
tee's duty;  and,  since  the  net  Income  will 
not  suffice,  he  most  use  so  much  of  the  prin- 
cipal as  Is  necessary  for  that  piirpoa& 
Case  dlsdiarged.  All  concnr. 


MAMAOLB  V.  PARKER^ 
(Suprenw  Oonrt  of  New  Hampahira^  Hlllsbor- 
ougfa.   Dee.  1,  1808.) 

1.  Wuxs  a  207*)— EviDKVca  or  Rivooation 
— Declabatiokb  or  Tbstatob. 

On  an  issue  as  to  the  revocation  of  a  will, 
•vldenoe  as  to  testatoc^s  declarations  Is  adml^ 
rible. 

lEd.  Note^For  other  eases,  see  Wills,  Cant 
Dig.  f  606;  Dea  Dig.  S  StI^ 

Z  Wnxa  (H  171*)— Rbvogation  bt  Dsstbvo- 

TIOH. 

To  revoke  a  will  by  destruction, .  there 
must  be  not  only  a  physical  destmction  of  the 
instrument  but  also  an  Intention  to  thersby  vs- 

vokfl  it 

[Ed.  Note.— For  other  cases,  see  Wills,  Osnt 
Dig.  S  461 ;  Dec  Dig.  { 

8.  WiLu  a  290*)— DxeTBucrioN  or  DnrLX- 

CATE— FaBSUKFTIOnS  AS  TO  RiTOOATIOlT. 

Where  a  will  Is  executed  in  duplicate,  the 

firesnmptlon  ct  Intent  to  revoke  the  same,  arii^ 
Dg  from  testator's  act  of  destroyhig  the  eojff 
In  his  custody,  is  not  an  irrebuttaue  ooncloslon, 
but  Is  a  mere  Inference  of  fact 

[Ed.  Note.— For  other  cases,  see  WUla  Cent 
Dig.  »  663;  Dec  Dig.  | 

4.  Wills  (J  176*)— Revocatiow. 

A  will  ezecnted  in  duplicate  Is  not  revoked 
by  the  mere  destruction  of  the  copy  In  Us  pos- 
session, if  testator  naderstood  that  the  other 
copy  was  left  in  force. 

[Ed.  Note.— For  other  cases,  see  WllhL  Cent 
Dig.  I  464;  Dec  Dig.  f  im*] 

5.  TsiAZ.  ^  100*)— RaoKpnoir  or  Evioxetob— 
FAiLtm  TO  OsjaoT— Waivib. 

Where  the  court  cautioned  counsel  on  ob- 
jection to  evidence  to  state  the  grounds  of  his 
objections  specifically,  objections  other  than 
th<»e  then  stated  will  be  emsldered  as  waived. 

[Ed.  Note.— For  odier  cases,  see  Trial,  Cent 
Dig.  f  261;  Dee.  Dig.  I  lOS.*] 

6.  Wnxs  (S  824*)— RETOOATXOR—QvnnoN 

FOB  JUBT. 

On  the  contest  of  a  will  ezecnted  In  dupli- 
cate, where  there  is  evidence  to  rebut  the  pre- 
sumption  of  revocation  by  the  destruction  of  the 
copy  in  tesutor's  poeseBsIoo.  the  question  of 
revocation  Is  one  of  fact  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  770 ;  Dec  Dig.  |  824.*] 

7.  Wills  (J  306*)— Ritocatxon  —  Sitffiozeh- 

OT  OF  EVIDEITCB. 

Evidence  on  the  contest  of  a  will  heJd  to 
warrant  a  finding  that  testatrix  executed  her 
will  In  duplicate,  and  that  she  did  not  intend 
to  cancel  the  copy  held  by  another  by  the  de- 
stniction  of  the  copy  in  her  own  possession. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  S  732;  Dec  Dig.  fi  806.*] 

Bneptlona  from  Superior  Conr^  HUlsbor^ 
ongh  County;  Plummer,  Judge. 

Ai^llcatlon  by  Minnie  A.  Managle,  admin- 
istratrix, (or  the  probate  of  the  will  of 
Hannah  Stevens,  deceased.  From  an  order 
admitting  the  will  to  probate  after  verdict  of 
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the  jury  on  the  Issue  of  revocation,  Hattle 
L.  Parker  amieala.  Transferred  frtnn  the  bd- 
perlor  court  on  ezc^tltms.  Ezcepttou  over- 
ruled. 

See,  also,  74  N.  H.  422.  68  Atl.  588. 

The  erldence  tended  to  show  that  the  pa- 
per offered  for  probate  was  executed  as  a 
will  by  Hannah  Ster^  September  14,  1899. 
Before  It  was  signed  and  witnessed,  a  line 
was  crossed  oat  Shortly  thereafter  a  sec- 
ond draft  id^itteal  with  the  first  draft  ex- 
cept for  the  erasure,  was  executed  before  the 
same  witnesses  at  the  request  of  the  attor- 
ney who  drew  the  will,  because  he  did  not 
wish  a  paper  prepared  by  htm  to  go  to  pro- 
bate In  the  c<mdltlon  of  the  first  draft  When 
the  second  draft  was  signed,  Mlas  Stevens 
gave  the  first  to  one  of  the  witnesses,  Mrs, 
Noyes,  "to  keep  In  case  anything  happened" 
to  tbe  second,  which  the  testatrix  retained  in 
her  possession.  Mrs.  Noyes  kept  the  first 
draft  until  about  three  weeks  before  Miss 
Stevens  died,  when  It  was  delivered  to  an 
attorney,  who  retained  it  until  it  was  offered 
for  probate.  Miss  Stevens  kept  the  second 
draft  in  her  own  possession,  and  within  two 
years  voluntarily  destroyed  It  tearing.  At 
that  time  she  declared  that  she  did  not  like 
It  and  would  not  have  It  She  died  August 
12,  1900.  Subject  to  tlie  defoidanf s  excep- 
tion, Mrs.  NoyoB  tesUfled  that  about  two 
years  after  tba  will  was  made  tin  testatrix 
asked  her  It  sbe  still  had  tbe  pap»  which 
had  heen  given  her,  and  said  that  the  cme 
she  had  kept  had  been  destroyed  because  some 
of  her  relatives  bad  made  a  fuss,  that  the 
testatrix  said  she  had  earned  the  money  her- 
self, had  a  right  to  dispose  of  It  as  liie  saw 
fit,  and  would  like  to  see  the  faces  of  her 
relatives  when  the  will  was  read.  Subject  to 
tbe  same  exception.  Dr.  Danfortb  testified 
fliat  about  two  weeks  before  her  deatb  Miss 
Stevens  said  that  she  was  very  fwd  of  Min- 
nie (tbe  residuary  legatee)  and  did  not  know 
how  sbe  could  get  along  without  ber,  tb&t 
she  was  going  to  take  care  of  or  provide  for 
Minnie  if  it  lay  In  her  power,  and  that  "that 
wBs  fixed."  TlM  defendant's  request  that  tbe 
jury  answer  the  question  whether  tbe  second 
draft  was  Intended  as  a  substitute  fbr  the 
first  was  denied,  and  she  excepted.  Subject 
to  the  defendant's  exception,  the  only  Issue 
left  to  the  Jury  was  that  of  revocation.  At 
tbe  close  of  the  plaintifTs  evidence,  and 
fl^aln  at  the  dose  of  all  the  evidence,  ttie  de- 
fendant moved  for  tbe  dismissal  <tf  the  peti- 
tion and  the  direction  of  a  verdict  In  her 
favor  on  Uie  Issue  sotanitted.  The  mottms 
were  denied,  and  she  ^cepted. 

John  O'Neill  and  Bumham,  Brown,  Jones 
A  Warren,  for  the  plaintiff.  David  W.  Per- 
kins and  Taggart,  Tuttle,  Burroughs  A  Wy- 
man,  for  the  defendant 

PBASLEB,  J.  Evidence  of  the  testatrix's 
declarations  was  properly  admitted.  The  Is- 
sue of  revocation  involved  two  dhrtlnct  facts: 


The  physical  act  of  destruction,  and  the  in- 
tent with  which  the  act  was  done.  "All  the 
destroying  In  the  world  without  intentloo 
wlU  not  revoke  a  will,  nor  alt  the  Intentltm 
in  the  world  without  destroying ;  there  must 
be  the  two."  Cheese  v.  Lovejoy.  L.  R.  2  P. 
D.  2S1.  The  question  In  the  present  case  is 
whether  the  dedaratlons  are  evldoice  of.  in- 
tent That  they  are  not  evidence  by  which 
the  physical  act  of  destructlm  nUght  be 
proved  (Stevois  v.  Steves,  72  N.  H.  360,  56 
AU.  916)  may  be  conceded.  "If  tbe  wlU  was 
executed  In  duplicate,  and  the  testator  de- 
stroys (me  part  the  Inferaice  generally  to 
that  he  Intended  to  revoke  the  will;  but 
the  strength  of  the  presumptlm  will  d^>end 
much  on  the  circumstances.  Thus,  If  he  de- 
stroys tbe  only  copy  In  his  poesesBion,  an  hi- 
tent  to  revoke  Is  very  strongly  to  be  presum- 
ed; but  If  he  was  possessed  of  both  copies 
and  destroys  but  one,  it  Is  weaker ;  and  If  be 
alters  one  and  then  destroys  It  retaining  the 
other  entire,  tbe  presumption  has  been  said 
still  to  hold,  though  more  faintly;  but  tbe 
contrary  also  has  been  asserted."  2  Gr.  Kt. 
I  682.  "This  class  of  presumptions  embraces 
all  the  connections  and  relations  between  the 
facts  proved  and  the  hypothesis  stated  and 
defended,  whether  they  are  mechanical  and 
physical,  or  of  a  purely  moral  nature.  It  is 
that  which  prevails  in  the  ordinary  affairs  of 
life,  namely,  the  process  of  ascortainlng  oue 
fact  from  the  existence  of  another,  without 
tbe  aid  of  any  rule  of  law;  and  therefore  It 
falls  within  the  ei elusive  province  of  die 
jury,  who  are  bound  to  find  according  to  tbe 
truth.  *  •  •  They  are  usually  aided  In 
their  labors  by  the  advice  and  inatructlonB  of 
the  judge,  more  or  lees  strongly  urged  at  his 
discretion;  but  the  whole  matter  Is  free  be- 
fore them,  unembarrassed  by  any  cmeldera- 
tlons  of  policy  or  convenience  and  unlimited 
by  any  boundaries  but  those  of  truth,  to  be 
decided  by  themselves,  according  to  the  con- 
victions of  their  own  understandings."  1  tir. 
Gv.  S  48.  When  It  Is  said  that  a  presump- 
tion of  Intent-  to  revoke  arises  from  the  tes- 
tator's act  of  destroying  that  coi^  of  a  will 
executed  In  duplicate  which  is  within  his 
reach.  It  Is  not  to  be  Inferred  that  a  presump- 
tion juris  et  de  jure  Is  meant  Tbe  presump- 
tion referred  to  Is  not  an  irr^mttable  conclu- 
sion of  law.  It  Is  a  mere  Inference  of  fact 
That  a  man  Intends  the  usual  and  ordinary 
conseqnoiceB  of  his  acts  Is  a  fact  bo  well 
known  that  such  Intent  Is  Inferred  from  the 
common  knowledge  of  Che  oidlnaiy  way  in 
which  de^re  compels  aceomplfshm^t  but  the 
rule  Is  not  universal.  Notwithstanding  Its 
existence,  other  facts  may  appear  which  out- 
weigh this  fact  so  commonly  known.  Neltber 
by  statute  nor  by  common  law  has  this  pre- 
sumption of  Intent  been  made  a  preferred 
class  of  evidence  to  be  received  to  the  ex- 
clusion of  other  evidence  on  tbe  sama  issue. 
As  has  been  said  of  Qie  presumptlcn  in  favor 
of  a  will  executed  according  to  the  forms  of 
law,  "it  is  a  presumptluL  of  tact,  and  not 
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of  taw."  Bdgerlj  t.  Edgei^,  78  N.  H.  407. 
62  Atl.  716. 

From  the  facts  surronndlng  tbe  execatlon 
of  the  two  documents  by  the  deceased,  It 
eonid  be  found  that  she  Intended  them  for 
duplicate  wills,  and  that  she  understood  that 
the  copy  left  with  her  neighbor  would  con- 
tinue to  be  her  will,  no  matter  wtiat  was 
done  with  the  copy  she  herself  retained. 
There  Is  no  evidence  (other  than  by  way  of 
presumption)  that  the  testatrix  ever  had  a 
dlfFer^t  understanding.  It  is  true  that  there 
was  evidence  that  at  tbe  time  she  destroyed 
the  copy  of  the  will  in  her  possession  she 
said  she  did  not  like  It  and  would  not  have 
It  Undoubtedly,  this  was  sufficient  evidence 
to  support  a  finding  tbat  she  Intended  to  re- 
voke her  will,  but  It  was  not  a  preferred 
class  of  evidence  of  Intent  Taken  In  connec- 
tion with  the  evidence  of  her  understanding 
as  to  the  force  and  effect  of  the  other  copy, 
and  considering  the  ta.ct  that  she  allowed  that 
copy  to  continue  in  the  custody  of  her  near 
neighbor  and  friend  for  five  years  after  the 
destruction  of  the  copy  she  herself  bad,  the 
evldrace  of  Intent  to  revoke  the  existing  copy 
Is  of  a  dubious  sort;  that  Is,  there  are  facts 
In  evldonce  from  which ,  dllTerent  InferMices 
may  be  drawn.  "He  does  not  revoke  It  If  he 
does  not  treat  It  as  being  valid  at  the  time 
when  he  sets  about  to  destroy  It"  Giles  v. 
Warren,  L.  R.  2  P.  D.  401.  The  same  prin- 
ciple Is  Involved  here.  She  did  not  revoke 
the  will  if  she  understood  that  the  destruc- 
tion of  the  copy  In  her  possession  left  the 
other  copy  In  force.  "The  mere  physical  act 
of  destruction  is  Itself  equivocal,  and  may  be 
deprived  of  all  reveling  efficacy  by  explana- 
tory evidence.  Indicating  the  animus  revo- 
candl  to  be  wanting."  1  Jar.  Wills,  •130. 
Her  Intent  being  an  eseoitlal  part  of  a  valid 
revocation,  and  the  act  of  cancellation  and 
the  accompanying  words  not  being  a  prefer- 
red class  of  evidence  on  the  question  of  in- 
tent, the  question  is:  How  far  her  then  pres- 
ent purpose  or  state  of  mind  may  t>e  shown 
by  her  subseQurat  declaratltms  upon  the  same 
subject T 

Two  theories  tor  the  admission  of  the  tes- 
tator's declarations  touching  his  will  have 
t>een  advanced.  The  first  is  that  they  con- 
stitute an  exertion  to  the  hearsay  rule.  This 
theory  has  been  applied  in  a  limited  way  In 
this  state.  Lane  r.  HlU,  68  N.  H.  275,  44  Atl. 
383.  73  Am.  8t  Rep.  5^.  The  second  theory 
is  tbftt  the  declarations  show  present  state 
of  mind,  that  on  the  doctrine  of  continuity 
the  past  state  of  mind  can  be  inferred  from 
the  present  one,  and  that  the  past  act  may 
be  Inferred  from  the  state  of  mind  at  the 
time  the  act  was  done.  3  Wig.  Ev.  1  1736. 
The  latter  tiieory  Is  contrary  to  the  recent 
decision  of  this  court  Stevens  v.  Stevens, 
72  N.  B.  860,  66  Atl.  916.  Outside  this  state 
the  qaestlon  has  been  considered  In  many 
Jurisdictions,  and  radically  different  results 
bave  been  reached.  .Throckmorton  v.  Holt, 
180  U.  8.  662,  21  Sup.  Ot  474,  46  U  Ed. 


683.  Th6  considerations  Influencing  the 
courts  have  seemed  to  be  largely  those  of 
policy,  and  few  of  the  results  can  be  Justlfled 
In  their  entirety  upon  any  sdentlflc  theory  of 
what  is  admissible  evidence.  Thus,  in  our 
own  case  of  Lane  v,  HUl,  supra,  the  excepted 
hearsay  as  far  as  it  relates  to  the  formal 
acts  of  execution  or  revocation  Is  said  to  be 
admissible,  but  only  In  corroboration  of  "di- 
rect evidence"  bearing  on  the  fact  In  Issue. 
How  much  direct  evidence  there  must  be  to 
furnish  a  support  tor  this  testimony,  whether 
the  direct  evidence  may  be  contradicted  and 
overlMme  by  this  excepted  hearsay,  or 
whether  this  clam  of  evidence  to  to  be  used 
only  by  the  producer  of  "direct  evidence" 
traidlng  to  support  bis  contention,  are  ques- 
tions not  answered  nor  considered  in  that 
case.  Nor  Is  it  necessary  to  consider  them 
here,  for  the  issue  Is  as  to  Intent  only,  and 
"the  formalities  prescribed  by  law"  are  not 
involved.  There  la  here  no  attempt  to  sub- 
stitute the  testator's  understanding  for  the 
acts  which  the  statute  demands,  as  there 
was  in  Holtt  v.  Holtt  63  N.  H.  475.  3  AU 
604,  66  Am.  Rep.  680,  and  Stevens  v.  Stevens, 
72  N.  H.  860.  56  Atl.  016.  That  the  formal 
act  essential  to  a  revocation  was  performed 
is  admitted.  The  issue  is  as  to  the  Intent 
with  which  the  act  was  done.  The  Illustra- 
tion used  in  Lane  v.  Hill,  siq»ra,  goes  far 
beyond  what  Is  required  to  make  this  evi- 
dence admissible.  "If  the  issue  were  wheth- 
er a  will  duly  executed  were  a  forged  or  gen- 
uine will,  and  the  evidence  were  evei^ly  bal- 
anced, would  not  evld^ce  that  the  supposed 
will  remained  In  the  testator's  possession, 
that  he  was  seen  to  examine  it  that  he  spoke 
of  It  as  his  will,  be  of  the  highest  moral  con- 
vincing force  in  favor  of  the  will?  No  logi- 
cal reason  appears  why  such  should  not  be 
legal  evidence."  So  far  as  the  present  case 
differs  from  the  foregoing  illustration,  it  is 
stronger  for  ttw  admission  of  the  evidence. 
There  "an  Inference  was  required  from  the 
subsequent  state  of  mind  to  the  prior  act, 
while  here  the  Inference  is  merely  from  the 
subsequent  to  the  prior  state  of  mind."  8 
Wig.  Ev.  i  1737:  Curtice  T.  Dixon,  74  N. 
H.  386,  397,  68  AO.  587. 

While  the  limitations  put  upon  the  use  of 
this  class  of  evid«ice  may  not  be  wholly 
satisfactory  or  entirely  definite,  they  have 
beexi  sufficiently  established  to  sustain  the 
ruling  of  the  superior  court  The  declara- 
tions were  admitted  solely  for  the  purpose 
of  showing  the  intent  of  the  testatrix  when 
she  destroyed  the  copy  of  the  will  in  her 
possession.  "The  state  of  mind  of  a  testa- 
trix before  and  after  cancellation  of  a  will 
being  relevant  in  Inferring  the  intent  at  the 
time  of  cancellation,  the  testator's  declara- 
tions before  and  after  revocation  are  evi- 
dence of  his  state  of  mind  at  those  times." 
3  Wig.  Ev.  I  1787,  note  8;  PI<d^ens  v.  Davis, 
134  Mass.  252,  46  Am.  322.  Much  that 
has  been  said  in  ailment  aud  In  the  oases 
relied  upon  by  counsel,  as  to  the  policy  ot  ths 
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law  requiring  certain  formalities  to  guard 
against  trvaHs  In  the  matter  of  wills  of  de- 
ceased persons,  Is  wide  of  Hie  mark.  It  Is 
true  that  the  execution  of  a  will  Is  surround- 
ed by  statutory  formalities,  and  so  Is  e  writ- 
ten revocation  of  a  wllL  Pub.  St  1901.  c. 
186,  I  14.  But  there  are  other  methods  of 
revocation,  recognlied  by  the  Legislature  as 
valid,  proof  of  which  la  still  left  to  be  made 
under  the  ordinary  rules  of  evidence.  For 
example,  in  the  present  case  proof  that  one 
copy  of  the  will  was  destroyed  by  the  testa- 
trix, and  that  the  act  was  accompanied  by 
words  Indicating  a  revocatory  Intent,  rest- 
ed entirely  upon  the  uncorroborated  oral  tes- 
timony of  one  person.  If  the  controversy 
related  to  some  other  subject,  the  evidence 
now  objected  to  would  plainly  be  admissible 
under  the  law  of  this  state.  Keefe  v.  Rail- 
road. 75  N.  H.  ,  71  Atl.  379.  The  original 

statute  of  frauds  (29  Car.  II,  c.  8,  |  6),  from 
which  our  statute  (Pub.  8t  1901.  &  186, 1 14) 
Is  copied,  "has  not  been  construed  so  strictly 
as  to  exclude  all  evidence  tending  to  show 
quo  anlmo  the  act  was  done,  which  Is  a  con- 
clusion to  be  drawn  by  a  court  or  Jury  from 
all  the  circumstances."   1  Jar.  wills,  *130. 

It  is  urged  that  the  case  for  the  adminis- 
tratrix rests  upon  fraud — that  she  seeks  to 
show  that  the  testatrix  attempted  to  dec^ve 
her  heirs  at  law.  The  point  of  view  from 
which  this  ailment  Is  advanced  Is  one  not 
unfrequently  assumed  by  prospective  heirs 
who  regard  the  estate  of  an  aged  relative  as 
already  their  lawful  property.  Much  stress 
Is  laid  upon  the  utterance  of  the  court  In 
Meeker  v.  Boylan.  28  N.  J.  Law.  274,  276, 
283;  but  an  examination  of  the  argument 
there  advanced  shows  that  It  makes  against 
as  well  as  for  the  position  of  the  contestants. 
The  devisor  "may,  to  secure  his  own  peace 
and  comfort  during  life,  •  •  •  conceal 
the  nature  of  bis  testamentary  depositions, 
and  make  statements  calculated  and  Intended 
to  deceive  those  with  whom  he  Is  conversing. 
He  is  neither  under  the  sanctity  of  an  oath 
nor  the  strong  bond  of  aelf-lntereat  to  secure 
his  adherence  to  the  truth."  So  here,  the  tes- 
tatrix may  well  have  intended  to  dispose  of 
the  entreaties  of  Importunate  heirs  by  a  pre- 
tended deetructlon  of  her  will.  The  declara- 
tions which  were  excepted  to  have  a  differ- 
ent trend.  The  conversation  with  Mrs.  Noyee 
"has  all  the  evidences  of  sincerity  and  reality 
about  It,  which  might  be  looked  for  where 
the  object  was  not  merely  to  parry  or  evade 
a  disagreeable  subject  or  balBe  Impertinent 
curiosity.  •  •  «  Here  is  that  fullness  of 
detail,  and  reference  to  persons  and  events, 
and  also  qracnlatlonB  of  tta«  itrobaUe  conduct 


of  those  opposed  to  the  will,  as  gives  it  all 
the  appearance  of  reality  and  attests  its 
genuineness  and  sincerity."  McBeth  v.  Mc- 
Beth.  11  Ala.  596,  602;  McDonald  T.  Mc- 
Donald, 142  Ind.  KE,  41  N.  n.  836.  But  these 
considerations  seem  logically  to  go  only  to 
the  weight  of  the  evldfflic&  As  was  said  in 
Collagan  v.  Bums,  57  Me.  4^:  "The  decla- 
rations of  the  testator  may  have  berai  false 
and  uttered  to  dective,  or,  being  true,  they 
may  have  been  misunderstood,  in  whole  or  in 
part,  from  inattentioo.  They  may  have  beea 
misrecollected  from  fo^tfulness,  or  mlsre- 
ported  from  design;  but  all  this  affects  the 
d^ree  of  credit  to  be  given  the  testimony, 
not  Its  admlssibiUty.  It  shows  that  caoaon 
should  be  used  in  wdghing  it,  not  that  it 
should  be  excluded.  The  exclusion  of  evi- 
dence, relevant  and  material,  from  the  fear 
that  It  may  not  receive  Its  Just  degree  of 
credence,  Is  the  rude  resort  of  barbarism. 
Civilization  hears,  welgbs,  examines,  com- 
pares, and  then  decides." 

The  objection  now  made  to  the  testimony 
of  Dr.  Danforth,  on  the  ground  that  the  dec- 
laration testified  to  does  not  relate  to  the 
will,  comes  too  late.  When  this  evidence 
was  Introduced,  the  presiding  justice  caution- 
ed connael  that  the  ground  of  objection 
should  be  stated  specifically.  Not  <mly  was 
there  a  failure  to  then  state  this  ground,  but 
counsel  said  that  he  had  no  ground  other 
than  those  already  stated.  The  oblectilm  was 
waived. 

There  was  no  error  in  refusing  to  direct 
a  verdict  for  the  contestant  upon  the  Issue 
of  revocation.  "Wh«xev«  facts  that  would 
sustain  the  will  are  put  in  evidence,  together 
with  other  facts  from  which  an  Inference  un- 
favorable to  its  validity  may  be  drawn,  the 
question  of  whether  the  unfavourable  Infei^ 
ence  should  be  drawn,  and,  If  so,  whether  it 
has  been  rebutted,  are  both  qoeetions  of 
fact"  Edgerly  v.  Bdgerly,  78  N.  H.  407,  408. 
62  AQ.  716.  The  evidence  warranted  a  find- 
log  that  the  testatrix  executed  dnplicata 
wills,  and  that  she  did  not  intend  to  cancel 
the  copy  held  by  Mrs.  Noyes  by  the  destrac- 
tlon  of  the  copy  in  bet  own  possession. 

Hie  refusal  to  submit  to  the  jury  the  spe- 
cial question  whether  the  second  draft  of  the 
will  was  intended  as  a  snbstltote  for  the  first 
raises  no  question  of  law.  13ie  issue  framed 
and  tried  was  whether  the  testatrix  had  re- 
voked her  will.  Whether  certain  facts  wlilch 
might  he  material  on  that  issue  should  or 
should  not  be  q;>eclally  found  by  verdict  of 
the  Jury  was  for  the  presiding  jusUoe  to  de- 
termlne. 

Exceptions  overruled.  All  concur. 
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BARBBB  T.  BARBER  at  aLf 

<Sapnme  Court  of  Rhode  Iilanl    Jan.  20, 

190D.) 

1.  TBusn  (I  284*)— UAir AomcEEnc  or  Tiun 
Pkopibtt— Loss  or  Pxopkbtt. 

Where  tmat  property  ia  lost  or  accidentally 
destroyed,  witboat  crosa  fraud  or  neglect  of  the 
trustee,  he  la  only  liable  for  the  loss. 

[Dd.  Note.— For  other  cases,  see  Tmsta^  Cut 
Dig.  I  340 ;  Dec.  Dig.  i  234.*] 

2L  l^nsTB  (I  182*)  —  Maraoeueht  or  Tbubt 

PBOPEBTT— U8K  OF  Peopebtt. 

Where  a  trustee  took  peraonal  property  as 
a  necessary  part  of  the  trust  estate,  consisting 
of  a  farm,  and  nsed  the  same  in  the  manage- 
ment of  the  farm,  and  there  was  no  evidence 
that  he  made  any  profit  from  the  use  of  the 
property,  or  that  he  neglected  to  accept  any 
<Vportunity  for  Its  profitable  use,  or  that  he 
neglected  to  beep  it  in  aa  good  condition  as  when 
he  received  it,  the  restoration  of  the  property 
and  the  payment  of  the  legal  rate  of  Interest  for 
Its  nse  was  a  sufficient  fulfinment  of  his  duty  as 
trustee. 

[Ed.  Note.— For  other  cases,  see  Trosts,  OokL 
Dig.  I  236 ;  Dec.  Dig.  8  182.*] 

8.  Afpeai.  and  E^bob  (i  1022*)— Rkview— 

Qttestions  op  Fact. 

A  master's  finding  on  coaSicdng  teetimony, 
approved  by  the  trial  court,  will  not  be  disturfh 
«d  OD  appeal. 

[Eld  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent.  Dig.  $  4015;  Dec.  Dig.  5  1022.*] 

Appeal  from  Soperlor  Court,  Washington 
County;  Charles  O.  Momford,  Judge. 

Action  by  William  E.  Barber  against  Wal- 
ter D.  Barber  and  another.  From  a  decree 
for  ptaintlfC,  defendants  appeal.  Modified. 

Lyman  ft  McDonnellt  for  appellant  Walter 
D.  Barber.  Frederick  C  Olney,  for  appellee. 

PER  CURIAM.  We  are  of  the  opinion 
that  the  principle  opon  which  the  Item  of 
91,420  was  allowed  by  the  superior  court  for 
lue  of  a  pair  of  horses,  team,  wagon,  and 
harnesses  for  4  years  9  months  and  18  days, 
on  the  basis  of  a  letting  and  hiring  at  the 
rate  of  91  per  day  for  1,336  days,  and  at  the 
rato  of  60  cents  per  day  for  the  remainder  of 
the  time,  is  not  warranted  by  the  evidence. 
It  was  not  4  letting  and  hiring  In  the  ordi- 
nary sense  of  the  terms.  Walter  D.  Barber, 
the  defendant,  tooh  this  property,  together 
with  all  the  other  farm  property,  as  a  neces- 
sary part  of  the  same  for  use  In  the  manage- 
ment of  the  farm.  It  is  not  in  evidence  that 
he  did  in  fact  make  any  such  profit  from  the 
use  of  this  pair  of  horses,  team,  wagon,  and 
harnesses  as  would  Justify  such  a  charge^ 
or  that  be  had,  and  neglected  to  accept,  any 
opportunity  for  such  profitable  use.  In  the 
absence  of  any  such  evidence,  and  In  view 
of  the  fact  that  he  fed  and  kept  up  the  hors- 
es, etc..  In  fair  condition,  bo  that  he  returned 
them  to  the  complainant  in  substantially 
as  good  condition  aa  when  be  received  them, 
barring  inevitable  depreciation  from  in- 
creased age,  and  Inasmneh  as  the  value  at 
the  time  of  their  transfer  to  him  in  1904 


was  placed  by  the  complainant  at  fSOO,  we 
think  it  wotdd  he  more  reasonable  to  charge 
him  for  the  use  of  them  at  the  rate  of  6 
per  centum  per  annum  on  the  capital  sum 
of  $500  for  the  whole  period  during  which 
he  had  pMsesaion,  to  wit,  from  January  8, 
1901,  to  October  21.  1908—4  years  9  months 
and  IS  days— amounting  to  f  144. 

There  Is  no  sufiadent  evidence  to  show 
that  the  def«idant  was  guilty  of  any  waste 
or  neglect  In  the  care  of  this  property. 
Etui  If  he  had  totally  lost  the  same,  or  It 
had  been  accldently  destroyed  without  gross 
fraud  or  neglect,  he  would  only  have  been 
required  as  a  trustee  to  make  good  the  loss. 
We  think  that  the  restoration  of  the  prop- 
erty and  the  payment  of  the  legal  rate  of 
Interest  for  Its  use  is  a  sufficient  folflUment 
of  his  doty  as  a  trustee. 

As  to  the  price  charged  the  defendant  for 
the  various  kinds  and  quantities  of  the  wood 
cut  upon  the  premises,  there  was  much  vari- 
ation and  conflict  In  the  testimony  of  the 
numerous  witnesses.  The  matter  has  been 
before  the  superior  court  twice,  and  that 
court  has  twice  refused  to  disturb  tbe  ma^ 
ter*s  findings.  We  do  not  regard  those  find- 
ings as  so  clearly  against  the  evidence  that 
we  should  disturb  them.  We  are  further 
of  tbe  opinion  that  tbe  distribution  of  costs 
between  the  parties,  by  the  decree  appealed 
from,  was  a  reasonable  and  fair  dlstrlbn* 
tlon,  and  we  decline  to  amend  the  decree  In 
that  respect 

We  therefore  find  that  the  defendant  Wal- 
ter D.  Barber  should  not  have  been  charged 
with  the  BumB  of  $1336  and  $90,  amounting 
to  the  sum  of  $1,426,  as  found  by  the  supe- 
rior court,  but  t^at  he  should  be  charged 
with  tbe  sum  of  $144.  This  leaves  a  bal- 
ance in  favor  of  this  defendant  on  those  two 
items  of  $1,282.  As  the  "second"  paragraph 
of  the  decree  finds  this  defendant  liable  to 
the  complainant  in  the  sum  of  $868.80,  the 
final  balance  found  In  favor  of  this  defend- 
ant against  the  complainant  amounts  to 
$423.70. 

-  Tbe  parties  may  prepare  and  present  a 
draft  of  a  decree,  modifying  the  decree  ap- 
pealed from  80  as  to  accord  with  the  fore- 
going. 


PROBATE)  COURT  OF  CUMBERLAND  t. 

FITZ-SIUON  et  al. 
(Supreme  Court  of  Rhode  Island.   Dec.  29, 190& 
On  Rehearing,  Jan.  13,  1909.) 

1.  PLuniNa  (i  ITS*)  —  BKpuoatxok— Fosic— 
Conclusion. 

A  declaration  in  an  action  <m  the  bond  of 
an  executor  alleged  that  the  execotor  bad  been 
found  guilty  of  unfaitbful  administration.  The 
plea  alleged  that  plaintiff,  as  creditor,  had  not 
procured  a  final  decree  of  the  probate  court  ad- 
judging the  executor  guilty  of  unfaithful  admin- 
istration. The  replication  alleged  that  plaintiff 
had  procured  a  final  decree  of  the  niperior  court 


t/Fnt  other  caws  SM  ■am*  toplo  and  section  NUHBKIt  In  Dec.  A  Am.  Digs.  1907  to  dote,  A  Raporter  ladszoa 
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adjudging  the  executor  ^Ut;  of  nntaithfial  ad- 
ministratKMi,  that  a  certified  copy  of  the  decree 
bad  been  transmitted  to  the  probate  court,  and 
that  the  decree  was  still  in  force.  Held,  that 
the  replIcatioD  contained  new  matter  and  stated* 
by  way  of  new  assiniment,  that  though  plain- 
tiff had  not  procured  a  final  decree  of  the  pro- 
bate court  against  the  executor  for  unfaithful 
administration,  he  had  procured  sadi  a  decree 
In  the  superior  court,  and  property  coQclnded 
with  a  Terification. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  I  340;  Dec.  Dig.  S  173.*] 

2.  PLEADINQ  (I  ITS*)— RZPLICATIOIT— FoM— 

Conclusion— Mattkbb  or  Recobd. 

Since  matters  of  record  ate  not  to  Iw  tried 
by  a  juiT,  a  replication  relatinf  thereto  ahonld 
not  conclude  to  the  country. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Gent.  Dig.  |  340;  Dec  Dig.  |  ITS.*] 

8.  JUDQlflEnr  (t  48T*)-^OOZUXBEAL  Atuok— 

Cause  of  Action. 

Where  the  creditor  of  an  estate,  tnlnc  on 
the  bond  of  an  ezecator  for  nnfaithfnl  admin- 
istration, complied  with  Court  and  Practice  Act 
1905,  8  102T,  and  showed  that  his  claim  had 
been  filed,  that  the  claim  had  been  disallowed 
by  the  ezecntor.  and  that  the  decree  of  onfaith- 
ful  adminlatration  had  been  entered,  because 
the  executor  had  not  disallowed  the  claim  with- 
in the  statutory  time  and  had  not  paid  it  within 
a  reasonable  tune,  the  executor  and  the  sureties 
could  not  attack  the  decree  by  attenptlng  to 
show  a  disallowance  of  the  claim  on  newly  dis- 
covered evidence,  for  the  executor,  if  aggrieved 
and  entitled  to  a  revision  of  the  decree  on  the 
ground  of  newly  discovered  evidence,  was  requir- 
ed to  proceed  oy  petition,  pnraoant  to  section 
473. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  {  921 ;  Dec.  Dig.  I  487.*] 

4.  SwauKNT  (I  180*)— Non  Obstahti  Ykbs- 

OICXO— IMHAIXRIAL  IBBUI. 

Where  parties  are  compelled  to  proceed  to 
trial  on  immaterial  issues,  Judgment  must  be 
Tendered  for  plaintiff  notwithstanding  any  ver- 
dict that  may  be  rmdered  by  the  Jury  on  audi 
Issues. 

[Ed.  Note.— For  other  casea,  see  Judgment, 
Cent  Dig.  I  868:  Dec.  Dlg^  I  190.*] 

5.  Appeal  axd  EIbmb  d  78*)— Obdibb  Bb- 
viewable. 

Where  the  rating  of  the  saperior  court  on 
demurrers  to  the  pleadings  was  such  that,  if 
complied  with.  It  would  reenlt  in  submitting  to 
the  jury  an  immaterial  Issue,  the  ruling  was  de- 
cisive and  reviewable,  before  proceeding  further 
In  the  suit,  on  bill  of  exceiltions  raising  the 
,  question  of  law  by  referring  to  the  pleadings  in- 
raved  in  the  exception  to  the  ruling. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  fl  4M-468;  Dee.  Dig.  I  78.*3 

On  Motion  for  Reargument 

6.  BxEcnroBs  and  Adhinistbatobb  (M  B87*)— 

HaHAGBMENT  of  ESTATK— UNTAITHrUI.  Ad- 
ICIRIBTBATION- STATCraW. 

Whezs  a  decree  of  an&UthfuI  administra- 
tion for  niHidlsaJlowance  and  nonpayment  of  a 
claim  against  the  estate  has  been  entered  against 
the  executor,  the  time  within  which  the  executor 
may  disallow  a  claim  on  the  ground  of  newly 
discovered  evidence,  before  payment  under  Court 
and  Practice  Act  1903.  8  886.  ^hen  no  such 
decree  has  been  entered  against  him.  Is  Imma- 
terial in  an  action  on  the  executor's  hmd. 

[Ed.  Note.— For  other  cases,  see  Bixecators 
and  Administrators,  Dec.  Dig.  |  S3T.*] 

Exceptions  from  Superior  Court,  Prorl- 
Haace  and  Bristol  Conntlea;  William  H. 
SweetUmd,  Preaidlng  Jnstlce. 


AcUmi  by  the  PnrtHite  Oonrt  of  GombeT- 
land,  for  tlw  boieflt  of  Margaret  Fltx-Slmon, 
againat  Vincent  Flts-Slmon  and  othera.  The 
superior  court  orermled  and  austalned  ca- 
tain  demurrers,  and  pifl^wf^ff  brings  excq?- 
tlons.  Exc^tlonB  sostalned,  and  canae  re- 
mitted to  the  sup^or  court  for  further  pro- 
ceedings.    See,  alao,  28  R.  I.  655.  68  AU.  43L 

James  Harris  and  Frederic  A.  Greene,  for 
plaintiff.  Bassett  A  Raymond  (Russell  W. 
Richmond,  of  counsel),  fw  defendants. 

DUBOIS,  J.  This  iB  a  bill  of  exceptions 
to  the  decision  of  the  presiding  Justice  of  the 
sui»erlor  court  overruling  the  plalntUTs  de- 
murrer to  the  defendants*  rejoinder  to  the 
r^llcatlons  of  the  plaintlfl  to  the  defend- 
ants' first  and  seomd  pleas,  and  sustaining 
the  defendants'  demurrer  to  the  plalntUTs  re- 
plication to  the  defendants  third  plea.  The 
defendants  have  filed  their  motion  to  dismiss 
said  bill  of  exceptions  upon  the  following 
grounds:  "(1)  Because  the  exception  Is  not 
to  any  ruling,  decision,  or  finding  of  the  court 
in  an  action  heard  on  its  merits  wherein  and 
whereby  the  plaintiff  was  aggrieved.  (2)  Be- 
cause the  bill  of  exceptions  Is  prematurely 
brought  (3)  Because  the  bill  of  exceptions 
does  not  state  separately  and  clearly  any 
finding  of  the  court  upon  any  Issue  of  tact 
or  upon  any  Issue  of  law  by  which  tlie  plaln- 
tUr  deems  himself  aggrieved." 

It  appears  that  James  A.  Fitz-Slmon  died 
In  Cumberland,  R.  I.,  on  the  26th  day  of  Sep- 
tember, A.  D.  1905.  leaving  a  will  In  which 
the  defendant  Vincent  A.  Fitz-Slmon  Is  nam- 
ed as  executor.  Said  will  was  duly  probated 
by  the  court  of  probate  of  the  town  of  Cum- 
berland, and  said  Vincent  A.  Fltz-Slmon  qual- 
ified as  executor,  and  gave  notice  of  bis  ap- 
pointment as  such  on  the  ITth  and  24th 
days  of  November  and  on  the  let  day  of  De- 
cember, 1906.  Within  one  year^from  the  date 
of  the  first  publication  of  the  notice  of  the 
appointmmt  of  said  executor,  the  above 
named  Margaret  Fits-Simon  filed  her  claim 
against  the  estate  of  said  James  A.  Fitx- 
Slmon  In  the  office  of  the  derk'of  the  pro- 
bate court  of  said  town  of  Cumberland,  and 
said  executor  failed  to  disallow  or  pay  said 
claim  within  80  days  from  the  expiration  of 
aald  one  year  from  said  first  publication, 
niereupon  said  Margaret  Fltz-Slmon  filed  in 
said  court  of  probate  her  petition  praying 
that  said  executor  be  adjudged  guilty  of  un- 
faithful administration,  which  was,  after 
hearing  In  said  court  of  probate,  denied  and 
dismissed,  and  from  said  decision  of  said 
court  of  probate  the  said  Margaret  Flti- 
Slmon  appealed  to  the  superior  court,  and 
upon  hearing  In  said  superior  court  said  ex- 
ecutor was  adjudged  guilty  of  unfaithful  ad- 
ministration as  executor  of  the  will  of  said 
James  A.  Fltz-Slmon.  To  the  decision  of 
said  superior  court  said  Vinc«it  A.  Fltz- 
Slmon  claimed  exceptions,  which  said  excep- 
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Horn  woe  oTerroled  by  this  court  (see  28  B. 
L  566,  68  Atl.  483),  and  raid  cause  was  remit- 
ted to  the  superior  court,  with  directions  to 
enter  a  decree  In  accordance  with  its  deci- 
sion. A  decree  was  entered,  adjudging  said 
Vincent  A.  Fltz-Slmon  gnllty  of  untalthfnl 
administration,  and  a  copy  of  the  same  was 
transmitted  to  the  court  of  probate  of  the 
town  of  Cumberland,  and  said  decree  Is  still 
in  full  force  and  has  never  been  reversed  or 
annulled. 

After  the  entry  of  the  decree  of  unfaith- 
ful administration,  the  present  action  was 
brought  upon  the  bond  of  said  executor,  and 
to  the  dedaratlon  the  defendants  pleaded: 
(1)  That  the  executor  bad  fully  administer- 
ed. (2)  Th&t  the  «^ecntor  had  disallowed 
the  claim  of  said  Margaret  Fltz-Slmon  before 
payment  upon  errldence  dtacovered  after  30 
days  after  the  expiration  of  six  months  from 
the  flrat  pablicatlon  by  the  executor  of  the 
notice  of  his  appointment.  (3)  That  the 
plaintur  had  not  procured  a  final  decree  of 
the  prolwte  court  adjudging  the  defoidant 
Vincent  A.  Fltz-Slmon  guilty  of  unfaithful 
administration.  To  the  flrat  two  of  these 
pleas  the  plalntifC  replied  that  a  final  decree* 
of  the  superior  court  bad  been  entered  declar- 
ing the  defendant  Vincent  A.  FIts-Slmon  guil- 
ty of  onfalthfol  administration,  and  that  a 
copy  of  this  decree  had  been  sent  to  the  pro- 
bate court  according  to  law  and  duly  record- 
ed, and  that  raid  decree  Is  still  in  f nil  force. 
To  the  third  plen  the  plalntUf  replied  that 
the  final  decree  of  the  superior  court  had  been 
obtained  and  transmitted  to  the  probate 
conrt  of  Cumbttland  according  to  law,  and 
had  nevtx  been  reversed,  annulled,  or  set 
aside.  To  the  replications  to  the  first  and 
second  pleas  the  defendant  filed  a  rejoinder, 
setting  up  that  since  the  filing  of  the  plain- 
tUTs  petition,  and  the  decree  thereon  adjudg- 
ing Vincent  A.  Fltz-Slmon  gnllty  of  unfaith- 
ful administration,  said  Fltz-Slmon  liad  dls- 
covered  new  evidence  which  warranted,  and 
still  warrants,  him  In  disallowing  raid  claim. 
The  plaintiff  demurred  to  this  rejoinder  on 
the  ground  that  raid  rejoinder  and  the  mat- 
ters therein  contained  were  not  sufficient  in 
law  to  preclude  the  plaintiff  from  having  and 
maintaining  her  aforeraid  action.  The  de- 
fendants demurred  to  the  plaintiff's  replica- 
tion to  the  defendants'  third  plra  on  the 
grounds  (1)  that  raid  replication  contains  no 
new  matter  and  concludes  with  a  verifica- 
tion; (2)  that  raid  replication  ought  to  con- 
clude to  the  country.  Instead  of  with  a  verifi- 
cation :  00  that  it  does  not  appear  In  and  by 
said  replication  that  mid  final  decree  of  the 
probate  court  of  Pawtucket  vras  entered  be- 
fore the  commencement  of  this  action. 

The  allegation  In  the  plaintiff's  declara- 
tion, to  whlsb  the  defendants'  third  plea  re- 
lates, reads  as  follows:  "And  the  plaintiff 
further  avers  that  the  said  Vincent  A.  Fltz- 
Slmon  has  been  found  to  be  guilty  of  unfaitb- 
fnl  administration  as  executor  of  the  last 
will  and  testament  of  the  raid  James- A.  Fltz- 


Slmon."  Hie  defendants'  third  plea  reads  as 
follows:  "And  the  defendants,  Vincent  A. 
Fltz-Slmon  and  William  McCusker,  by  their 
attorneys,  Bassctt  &  Raymond  and  Olaude  J. 
Famsworth,  come  and  defend  the  wrong  and 
injury,  when,  etc.,  and  crave  oyer  of  said 
supposed  writing  obligatory  in  raid  plaintUTs 
declaration  set  forth,  and  It  Is  read  to  them. 
They  also  crave  oyer  of  the  condition  of  raid 
writing  obligatory,  and  It  Is  read  to  them. 
And  they  say  that  they  ought  not  to  be  charg- 
ed with  raid  debt  by  vlrtne  of  said  writing 
obligatory,  because  they  say  that  said  Mar- 
garet Fitz-Simon,  as  a  oedltor  of  the  estate 
of  James  A.  Fltz-^mra,  has  not,  as  provided 
by  law,  procured  a  final  decree  of  the  probate 
court  of  the  town  of  Cumberland,  declaring 
that  raid  Vincent  A.  Fltz-Slmon  Is  guilty  of 
unfaithful  administration  of  the  estate  of 
James  A.  Fitz-Simon.  And  this  the  defend- 
ants are  ready  to  v&Atf."  And  the  plaintiff's 
replication  thereto  Is  of  the  tenor  foUotflng : 
"And  the  raid  (daintlff,  as  to  the  raid  plea  of 
the  raid  defendants  by  them  thirdly  above 
plraded,  ralth  that  she,  the  plaintiff,  1^  rea* 
son  of  anything  by  the  raid  defendants  In 
that  plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  her  aforesaid 
action  thereof  against  the  raid  defendants, 
because  she  says  that  she,  the  plaintiff,  has 
procured  a  final  decree  of  the  superior  conrt 
of  the  state  of  BtH>de  Island  declaring  that 
raid  Vincent  A.  Fltz-Slmon  Is  guilty  of  un- 
folthfnl  administration  of  the  estate  of 
James  A.  Fltz-Slmon,  and  that  a  certified 
copy  of  raid  final  decree  of  raid  superior 
court  has  been  eent  and  transmitted  to  said 
probate  court  of  the  town  of  Cumberland  as 
by  law  provided,  and  has  been  duly  recorded 
by  mid  probate  court  as  tberdn  directed. 
And  the  plaintiff  avera  that  raid  decree  Is  still 
In  full  force  and  has  never  been  reversed,  an- 
nnlled,  or  set  aside.  And  this  the  plaintiff  Is 
ready  to  verl^.  Wheref(»re  she  prays  jndg- 
ment  and  her  damages  by  her  sustained  on 
occasion  of  the  nonperformance  of  raid  writ- 
ing obligatory  In  her  declaration  mentioned, 
to  be  adjudged  to  her." 

T^e  defendants*  demurrer  should  have 
been  overruled.  The  plaintlfTs  r^llcatlon 
does  contain  new  matter,  and  states  In  ef- 
fect, by  way  of  new  assignment  that  although 
she  has  not  procured  a  final  decree  of  the 
probate  court  of  Cumberland  against  raid 
Vincent  A.  Fltz-Slmon  for  unfaithful  admin- 
istration, as  In  raid  plea  alleged,  she  has  pro- 
cured such  a  final  decree  of  the  superior 
court  of  the  state  of  Rhode  Island,  a  certified 
copy  of  which  decree  has  been  duly  recorded 
In  raid  probate  court  according  to  law,  and 
that  raid  decree  remains  in  full  force,  and 
this  properly  concludes  with  a  verification. 
The  second  ground  of  demnrrer  Is  untenable, 
because  matters  of  record  are  not  to  be  tried 
by  a  jury,  and  tb^efore  the  pleadings  relat* 
lug  to  the  same  shonld  not  conclude  to  the 
country;  and  the  third  ground  of  demurra 
Aould  have  been  overruled,  becanse  the  pto- 
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bate  coart  of  Pawtn<!ket  haa  noUiiiig  to  do 

with  the  case. 

Ttie  plalntUTB  demurrw  to  the  defeadants' 
rejoinder  shoold  have  been  sostalned,  because 
the  rejoinder  tenders  an  Immaterial  Issae,  to 
wit,  whether  iJiB  defendant  Fltz-Slmoa  had 
discovered  new  evidence  warranting  the  dis- 
allowance of  the  very  claim  for  the  nondls- 
allowance  and  nonpayment  of  which  he  had 
beeii  adjudged  guilty  of  nnfolthful  admin- 
istration. The  matter  Is  res  Judicata,  and 
while  said  decree  exists  he  cannot  be  allowed 
to  attack  it  or  override  it  collaterally.  If 
the  parties  are  compelled  to  proceed  to  trial 
upon  such  Immaterial  Issue,  Judgment  must 
be  rendered  for  the  plaintiff,  IrrespectlTe  of 
or  notwithstanding  any  verdict  that  may  be 
rendered  by  the  Jury.  Under  Court  and  Prac- 
tice Act  1905.  I  1027,  aU  that  the  plaintiff 
need  show  is  "(1)  That  bis  claim  has  been  du- 
ly filed;  (2)  that  his  claim  has  not  been  dia* 
allowed  by  the  executor  or  administrator,  or 
has  been  established  by  commissioners  or  by 
Judgment;  (S)  that  a  decree  of  unfaithful 
administration  has  been  entered  as  provided 
in  tbe  next  following  section,  and  if  the  es- 
tate be  Insolvent,  he  shall  also  produce  a  copy 
of  the  order"  of  distribution."  The  plaintiff 
has  complied  with  the  requirements  of  tbe 
statute,  but  the  defendants  seek  to  avoid 
the  effect  of  tbe  same  by  attempting  to  show 
a  dlsallowahce  made  in  the  face  of  the  de- 
cree. This  the  defendants  cannot  be  per- 
mitted to  do.  If  tbe  defendant  Fltz-Slmon 
is  aggrieved  by  the  decree  of  the  superior 
court;'  and  claims  that  be  Is  entitled  to  a  re- 
vision thereof  by  reason  of  evidence  newly 
discovered  since  the  entry  thweof,  for  lack 
of  which  evidence  tbe  decision  whldi  culmi- 
nated hi  said  decree  was  unfavorable  to  him, 
be  must  proceed  by  petition  filed  within  one 
year  after  the  entry  of  such  decree,  under 
the  provisions  of  Court  and  Practice  Act 
190S,  6  473. 

It  thus  appears  that  the  ruling  of  tbe  su- 
perior court  was  such  that,  If  complied  with, 
It  would  result  in  submitting  to  the  Jury  an 
immaterial  and  useless  issn^  the  trial  of 
which  would  involve  an  unnecessary  and  use- 
less expenditure  of  time  and  money.  Sucb 
action  on  the  part  of  the  superior  court, 
changing  tbe  Isaue  to  one  not  Included  In  tbe 
statutory  requirements  hereinbefore  quoted, 
is  not  preliminary,  but  decisive,  as  it  causes 
a  radical  change  In  the  suit  Itself,  and  an  ex- 
ception to  such  ruling  ought  to  be  heard  and 
determined  before  further  proceedings  are 
had  In  the  original  suit.  The  bill  of  excep- 
tions plainly  raises  the  question  of  law,  be- 
cause it  refers  to  the  pleadings  which  are  In- 
volved In  the  exception  taken. 

The  motioA  to  dismiss  the  bill  of  exceptions 
upon  this  ground  Is  therefore  denied,  the 
plalntlfTs  exceptions  to  the  rulings  of  the 
'superior  court  in  overruling  her  demurrer 
hnd  In  Sustaining  the  defendants'  demurrer 


ate  sustained,  and  tiie  case  Is  remitted  to  the 
superior  court  for  tnrtbxx  proceedings  lit  ac- 
cordance herewith. 

.  On  feargomflnt 

raR  CURIAM.  It  Is  not  neceaury  In  tbia 
case  to  consid^  within  what  period  an  ezecn- 
tor  may  disallow  a  daim,  on  tbe  gronnd  of 
newly  discovered  evidence  hetare  payment, 
under  the  i^wrlslons  of  Court  and  Practice 
Act  190S»  I  886,  Thu  no  decree  of  onfaitta- 
ful  administration  fbr  nondlsallowuce  and 
nwpayment  of  each  claim  lias  been  entered 
against  iUm.  Such  is  not  this  case^  but  ex- 
actly the  reverse. 

The  defendants'  motion  for  rearKoment 
mtut  be  denied. 


RHODE  ISIiAND  HOSPITAL  TRUST  CO, 
V.  TOWN  COUNCIL  OP  WAR- 
WICK  et  aL 

(Supreme  Court  of  Rhode  Island.    Jan.  2S, 

1909.) 

1.  PEBPETurms  (I  S*)— Reuotbnbbb  or  Oms 

TO   CRABmES—GlR  WOB  iHPBOVXHXirT  OW 

BuBiAL  Lot. 

A  legacy  to  a  town  council  to  be  held  by 
them  and  their  ■uccessors  in  office  in  peri^tual 
trust  for  ornamenting  and  keeping  In  repair  tbe 
testator's  buiring  ground,  thoogh  cieatins  a 
private,  as  distftigtiished  from  a  diaritable, 
tnu^  is  saved  from  tbe  role  against  perpetnities 
by  Gen.  Laws  1896^  c  40,  |  35.  authorizing 
town  fxnmdls  to  receive  and  hold  fands  convey- 
ed to  them  for  ornamenting  or  keepUig  in.  re- 
pair burial  lots,  and  to  execute  sudi  tmsts ;  and 
the  fact  that  sncceesive  town  coundls  have 
cllned  to  act  does  not  Invalidate  the  trust. 

[Ed.  Note.— For  other  cases,  see  Perpetoltica, 
Cent.  Dig.  I  3;  Dec.  Dig.  {  3.*] 

2.  Tbobts  (I  88*)— Acceptance  bt  Tbustkb. 

Thoogh  a  legacy  to  a  town  council  in  per- 
petual trust  for  the  repair  of  the  testator's  oar- 
lal  lot  is  authorized  by  Gen.  Laws  1896,  c  40.  f 
35,  the  court  has  no  power  to  compel  the  council 
to  accept  the  trust,  nor  to  bind  a  new  trustee 
to  act  In  their  place. 

lEd.  Note.— For  other  cases,  see  Trusts,  Cent^ 
Dig.  I  54;  Dee;  Dig.  I  Sa*] 

3.  EXECITTOBS  AND  ADinNISTBATOES  (|  80S*) — 

Distribution  of  Estate— Mode  or  Pay- 

ment—Patment  into  Coubt. 

On  the  refusal  of  successive  town  councils 
to  accept  a  legacy  to  them,  to  be  held  in  perpet- 
ual trust  for  keeping  in  repair  the  testator's 
hnrial  lot.  the  executor  will  be  permitted  to  pay 
the  fond  into  the  registry  of  the  court,  in  order 
that  he  may  settle  his  account  and  that  oppor- 
tunity maybe  afforded  to  the  town  council  with- 
in a  reasonable  time  to  accept  the  legacy. 

TDd.  Note.— For  other  cases,  see  Exeentois  and 
Administrators.  Cent  Dig.  f  1243 ;  Dea  Dig.  | 
803.*] 

Case  Certified  from  Superior  Court.  Prov- 
idence and  Bristol  Counties;  WUlard  B.  Tan- 
ner, Judge. 

Bill  by  the  Rhode  Island  Hoqittal  Trust 
Company,  as  «cecutor,  against  tbe  Town 
Council  of  Warwick,  and  otbers.  Case  cer^ 
titled  from  the  Sdpnior  Conrt  Decree  or- 
dered. 
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TilUngliaat  &  TUllnCbast;  for  complain- 
ant 

PER  CURIAM.  This  Sfl  a  bUl  Id  equity 
by  the  tnist  company,  as  executor  of  the 
will  of  Henry  W.  Greene,  late  of  Warwick, 
for  instructions.  Tbe  portions  of  the  bill 
material  to  this  inquiry  read  as  follows: 

"Tour  orator,  the  Rhode  Island  Hospital 
Trust  Company,  a  corporation  created  by 
tbe  General  Assembly  of  tbls  state  of  Rhode 
Island  and  located  and  transacting  bnslness 
In  tbe  dty  of  Prorldence  thra^  ooumb  and 
Bbows  to  tbe  court: 

"(1)  That  Henry  Whitman  Greene,  late  of 
the  town  of  Warwick,  in  the  county  of  Kent, 
died  there  on  the  20th  day  of  January,  1697, 
leaving  a  last  will  and  testament,  which  has 
t»een  duly  admitted  to  probate  and  remains 
Iff  record  In  the  court  of  probate  of  said  town 
of  Warwick,  and  of  which  will  your  orator 
iB  the  duly  appointed  and  qnallfled  executor, 
and  a  full  copy  of  which  will  Is  hereto  an- 
nexed and  hereby  referred  to  as  a  part  of 
this  bill  of  complaint  as  If  tuOj  embodied 
herein. 

**{Z)  Tb&t  in  and  by  paragraph  II  of  said 
wUl  the  said  testator  made  the  following 
bequest,  to  wit:  'II.  I  give  and  bequeath  to 
the  Town  Council  of  said  Warwick  the  sum 
of  Five  Hundred  (500)  dollars  to  be  held  by 
the  said  Town  Council  and  their  successors 
In  office  in  perpetual  trust,  to  apply  the  In- 
come of  said  sum  to  the  ornamenting  and 
keeping  in  repair  of  my  said  burylng-ground 
forerer.'  But  said  town  council,  after  re- 
peated offers  from  your  orator  to  pay  the 
said  legacy  to  it,  and  repeated  requests  from 
yonr  orator  to  it  to  receive  and  accept  tbe 
said,  l^acy,  has  declined  and  still  does  de- 
cline to  accept  the  same. 

"(3)  That  the  widow  oif  said  testator  has 
deceased,  and  your  orator,  as  racecntor  of 
■aid  will,  has  paid  all  of  said  testator's  debts, 
and  all  of  the  other  legacies  of  his  said  will, 
except  the  legacy  aforesaid  to  said  town 
conndl,  and  Is  reody  and  anxious  to  render 
and  settle  with  the  court  of  probate  its  final 
acconnt,  but  Is  unable  to  do  so  without  the 
advice  and  Instruction  of  tbls  court  as  to 
what  disposition  to  make  of  said  legacy  so 
bequeathed  to  said  town  council  or  of  the 
fund  remaining  in  its  possession  represent- 
Ine  the  same." 

After  the  entry  of  a  decree  that  the  com- 
plainant's bill  be  taken  as  confessed  against 
each  of  the  defendants,  the  cause,  being 
ready  for  hearing  for  final  decree,  was  cer- 
tified to  this  court  under  the  provisions  of 
Court  and  Practice  Act  1005,  i  338. 

As  argued  by  counsel  for  complainant: 
TThla  legacy  is  plainly  a  private,  as  distln- 
pilsbed  from  a  public  or  charitable,  tmat, 
and  but  for  Oen.  Laws  1896,  c.  40,  |  85, 
which  reads  as  follows:  'Such  town  coun- 
cils may  take  and  liold  to  them  and  their 
sacceasors  In  ofBce,  all  such  lands  within  their 


respective  towns,  as  shall  be  conveyed  to 
them  in  trust  for  burial  purposes,  and.  In 
like  manner,  may  receive  and  hold  all  funds 
that  shall  be  conveyed  to  them  for  tbe  pur- 
pose of  ornamenting  or  keeping  In  repair 
such  burial  lots  or  any  other  burial  lots 
within  their  respective  towns,  and  execute 
Bald  truBts  In  accordance  with  the  terms 
contained  in  the  instruments  of  conveyance* 
— ^wonld  t>e  clearly  void  for  perpetuity,  and 
would  fall  into  the  residue  and  go  to  the 
residuary  legatees,  or  be  distributed  as  In- 
testate to  the  next  of  kin ;  and  In  this  case 
it  matters  not  which,  as  these  are  here  die 
same  parties  defendant.  Kelly  v.  Nichols, 
17  R.  I.  see,  21  Atl.  903 ;  Sherman  v.  Baker, 
20  R.  I.  448,  40  Ati.  11,  40  L.  R.  A.  717.  And 
the  question  therefore  Is:  Does  the  stetnte 
save  It,  so  that  the  court  can,  by  the  ap- 
pointment of  a  new  trustee,  or  In  any  other 
way,  provide  for  Its  admlnlBtratlon ;  the 
town  council  having  persistently  declined 
It,  and  there  being,  we  asBume,  no  power 
Bhort  of  the  General  Assembly  ttiat  can  com- 
pel Its  acc^)tance,  however,  obligatory  would 
seem  to  be  its  duty,  both  towards  the  state 
and.  towards  its  town,  to  do  so." 

We  are  of  the  opinion  tliat  the  statute 
does  save  It.  But  in  the  present  condition 
of  the  law  we  have  neither  power  to  com- 
pel the  town  council  to  accept  said  trust 
nor  to  appoint  a  new  trustee  to  act  in  their 
place.  As  the  statute  has  made  provision  for 
such  a  perpetual  trust,  a  testator  has  a  right 
to  avail  himself  of  such  provision  by  means 
of  a  legacy  to  a  town  council  for  such  uses 
in  his  last  will.  A  valid  trust  having  been 
created  by  the  will,  the  fact  that  the  trus- 
tee named  has  hitherto  declined  to  act  does 
not  invalidate  the  trust  Furthermore,  the 
fact  that  several  successive  town  councils 
of  tbe  town  of  Warwick  have  heretofore  de- 
clined to  accept  the  said  legacy  does  not 
preclude  the  possibility  ttiat  the  present  or 
some  future  town  council  may  aceepc  said 
l^acy  and  enter  upon  the  performance  of 
said  trust 

Considering  this  possibility,  and  the  in- 
ability of  the  complainant  to  settle  its  ao 
count,  we  are  of  the  opinion  that  tbe  pray- 
er of  tbe  comi^lnant,  viz.,  "that  your  ora- 
tor may  be  permitted  to  bring  and  pay  the 
said  sum  of  money,  with  such  interest  if 
any,  as  the  court  shall  adjudge  to  be  right 
fully  payable  thereon  or  In  respect  thereof. 
Into  the  registry  of  the  court"  should  be 
granted,  in  order  tliat  the  complainant  may 
be  permitted  to  settle  Its  account  and  be  re- 
lieved from  further  responsibility  In  respect 
to  this  fund,  and  that  opportunity  may  be 
afforded  to  tbe  town  council  of  the  town  of 
Warwick  within  a  nasouable  period  of  time 
to  acc^  said  legacy  as  trustee  aforesaid. 

The  cause  will  be  remanded  to  the  superior 
court  for  entry  of  a  decree  In  accordance 
with  this  opinion.  A  draft  decree  may  be 
presented  for  approvaL 
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HcBDROT  T.  HcCARTILLB. 

(Sapreme  Oonit  of  Rhode  Island.    Jan.  20, 

1909.) 

1.  Appeal  and  Ebbob  (i  1071*)— Hauiless 
Bbbob— Pbejudioiai.  BmEGT— FiMDino. 

A  flndins  that  mpondentfi  answer  admit- 
ted complalnint'a  ownership  of  the  noTtb  part 
of  a  gangway  and  his  easement  in  the  south 
half,  even  if  the  admission  was  not  concloslve- 
Ir  binding,  would  not  affect  the  Jadgment  for 
onnplainanL  where  the'eridenee  anpported  eom- 
plainan^a  dalm  thereto, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Dee.  Dig.  |  1071.*] 

2.  BQurrr  (|  186*)— Plbadir(I— Answib— Ad- 

XI88I0NB. 

In  a  salt  to  determine  the  rights  <^  ad- 
jotnina  owners  to  a  gangway  between  the  lota, 
an  admission  in  the  answer  that  complainant 
owned  a  part  of  the  gangway  In  fee  and  had 
an  easement  in  another  part  was  binding  on 
respondent. 

[Ed.  Note.— For  other  cases,  see  Banltj,  Gent 
Dig.  I  426;  Dec.  Dig.  S  186.*1 
8.  Appbal  and  Bbiob  (|  878^— Pakew  Bn- 

TTTLED  TO  AlXBGE  E^OB  ~  APPELLU  —  IS- 

ADEQUACT  07  DaUAGEB. 

Where  complainant  did  not  appeal  from 
the  decree,  the  insufficiency  of  the  damages 
awarded  him  will  not  be  considered  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1  3S77;  Dec  Dig.  |  §78.*] 

Appeal  from  Superior  Court,  Proridenco 
and  Bristol  Counties;  William  H.  Sweetland, 
Presiding  Justice. 

Suit  by  Ellen  McElroy  against  Michael  Mc> 
CarvUle.  Prom  a  decree  in  part  for  com- 
plainant, respondent  appealed.  Affirmed. 

See.  also.  71  Atl.  183. 

The  suit  was  to  detennlne  ttie  rights  of 
the  parties  In  a  certain  gangway  between  ad- 
joining lota,  and  respondent's  answer  ad- 
mitted complainant's  title  to  the  nortti  half 
thereof  and  bis  easement  In  the  south  half 
thereof ;  but  respondent  afterward  introdnced 
evidence  to  deny  snch  tlUe  and  easement 
therein. 

Charles  B.  Gorman,  Dennis  H.  Sheahan, 
and  James  M.  Glllraln,  for  appelant  Hany 
a  Ourtls.  Walter  J.  Ladd,  and  Bdward  O. 
Carr,  for  appellee. 

PER  CURIAM.  .  A  fall  and  careful  reading 
and  consideration  of  the  pTeadings  and  of  the 
erldoice  before  the  master,  the  master's  re- 
port, the  opinion  of  the  superior  court,  and 
the  briefs  and  arguments  of  counsel  in  this 
cause,  convinces  us  that  there  was  no  error 
in  the  decree  of  the  superior  court,  and  that 
the  some  is  fully  supported,  both  as  to  law 
and  fact,  by  the  case  as  made. 

The  suggestion  by  the  respondent's  counsel 
that  he  should  not  be  bound  by  his  admissions 
In  his  answer  rdatlTe  to  the  title  of  the  com- 
plainant as  to  her  ownership  In  fee  simple 
of  the  northerly  half  ot  the  gangway  and  as 
to  her  easement  In  the  southerly  half  ot  the 
gangway,  although  such  admission  was  re- 
garded by  the  master  and  by .  the  superior 


court  as  concIuslTe,  does  not  In  any  way  affect 
the  conclusion  arrived  at  by  this  court.  Inas- 
much as  we  find,  from  the  evidence  and  from 
the  deeds  and  plats  before  us,  that  the  com- 
plainant's claims  as  to  hex  title  and  ease- 
ment were  correctly  stated  in  the  bill  and 
supported  by  the  evidence ;  so  that  we  do  not 
rely  upon  the  respondMt's  admission  as  to 
complainant's  title,  although  we  find  that 
such  admlaslcHi  was  onrect  as  a  matt»  <a 
Ian. 

The  complainant  contends  before  us  that 
the  award  of  damages  by  the  superior  court 
under  the  evidence  should  have  been  much 
lai^r.  We  cannot  yield  to  tills  contention: 
First,  because  the  complainant  has  not  ap- 
pealed from  the  decree,  and  tba«f(He  we  are 
not  called  upim  to  pass  upon  the  question 
of  the  Increase  of  ibe  damages  awarded; 
second,  because,  even  if  we  were,  we  are 
satisfied  that  the  superior  court  was  Justilied 
in  limiting  the  amount  of  damages  u  It  did 
In  Its  opinion.  The  reasons  therein  set  forth 
fully  Justified  sudi  limitation. 

Upon  the  whole  case,  we  are  satisfied  that 
the  decree  does  justice  between  the  parties 
and  the  same  Is  UierefOre  affirmed. 


BHPFH  T.  BIYEBS. 

(Supreme  Conrt  of  Rhode  Idand.   Jan.  2S, 

190ft,) 

Exceptions  from  Superior  Court,  ProTidencs 
and  Bristol  Counties ;  George  T.  Brown,  Jnde& 

Action  by  Josejdi  Smith  against  James  M. 
Rivers,  alias,  etc.  Then  was  a  judgment  for 
plaintiff,  and  defendant  excepts.  Bxeeptlon  sns- 
tained. 

Bliss  &  Walsh,  for  phUntUL  John  OL  Qnina, 

for  defendant 

PER  CURIAM.  A  careful  consideration  of 
the  testimony  disdoses  the  fact  that  thexe  is  a 
strong  prepcmderanoe  of  die  evidenoe  against 

the  verdict. 

The  defendant's  ezc^>ti(m  upon  that  gronikl  is 
therefore  sustained,  and  tiie  case  Is  runltted  to 
the  superior  court  toi  a  new  trial. 


SIMONB  V.  RHODE  ISIAND  CO. 

(Supreme  Court  of  Rhode  Island.    Jan.  7. 

1909.) 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  Counties;  Charles  F.  Steams, 
Judge. 

Action  by  Ella  Simone  against  the  Rhode  Is- 
land Company.  Verdict  for  defendant,  and 
plaintiff  brings  exceptions.  Overruled. 

Dennis  H.  Sheahan  and  Gardner,  Pirce  A 
Thomley  <WIlllam  W.  Moss,  of  conned),  for 
plaintiC  Joseirii  G.  Sweeney,  for  def^dant. 

PER  CURIAM.  In  the  absence  of  gpedtH 
Sndings,  it  is  impossible  to  ascertain  upon  what 
grounds  the  Jury  based  their  finding  for  the  de- 
fendant. We  cannot  say  that  the  verdict  is  Uiv 
on  Che  sole  ground  that  the  company  was  not 
negligent.  It  Is  possible  that  the  jury  found 
that  the  plaintiff  was  not  injured  to  any  appre- 
ciable extent  and  was  not  entitled  to  any  dam- 
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agea.  The  caw  was  pnmeriy  left  to  a  jary,  and 
we  cannot  aar  that  the  fair  emd  in  its  verdict. 

The  plaintiff's  exceptions  are  ovemiled,  fload 
the  case  is  remitted  to  the  superior  court,  with 
directioiL  to  eater  iadgmmt  on  t^e  verdict. 


OHAMPUN  V.  TAYLOR, 
fSapieme  Court  of  Rhode  Island.  Jan.  16, 
1909.   On  Reanrament,  Jan.  28,  1900.) 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  Counties;  WiUard  B.  Tanner, 
Jodge. 

Action  hj  6eorg«  B.  Champlin  acainst  Olin 
P.  Taylor,  From  a  judgment  for  plaintiff,  de- 
fendant brings  exceptions.  Exceptions  overrul- 
ed, and  case  remitted,  with  directions  to  enter 
judgment  on  decisitm. 

Ivnnan  &  McDonnell,  for  plaintiff.  William 
J.  Brown,  for  defendant. 

PER  CURIAM.  We  are  unable  to  discover 
any  error  either  of  law  or  fact  on  the  part  of 
the  justice  of  the  superior  court  who  tried  the 
case  without  a  jury,  and  the  damages  awarded 
by  him  are  not  excessive. 

The  defendant's  exceptions  are  overmled,  and 
Uie  case  is  remitted  to  the  superior  court,  with 
direction  to  enter  Judgment  on  the  dedsion. 

On  Reargument. 

PER  CURIAM.  A  careful  consideration  of 
the  defendant's  motion  for  reargnment  convinces 
118  of  the  correctness  M  our  former  deciaioi. 

Hie  defendant's  motion  for  reargument  Is 
denied  and  ^amlased. 


TOUNG  V.  RANDALL. 
<Snpieon  Judicial  Court  of  Maine.    April  21, 

looa) 

1.  MAanXB   AND   SXRVAKT   ({  219*)  —  Neoli- 
QBNCE— AsaUUPTION  OT  RiBK. 

When  one  enters  into  the  service  of  an- 
other, by  virtne  of  the  emplt^ment  he  aasumea 
the  risk  of  all  obvious  and  apparmt  dangers 
which  are  incident  to  the  business,  and  of  ail 
whidi,  by  the  exercise  of  reasonable  care,  one 
of  his  age.  care,  and  experience  ought  to  know 
and  appreciate.  He  also  asBumea  tlie  risks  of 
all  dajvaia  of  which  be  knows  and  whidi  he 
should  appreciate,  whether  obvioue  and  visibly 
apparent  or  not. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  010;  Dec.  Dig.  |  219.*] 

2.  Masteb  and  Sbbvakt  280*)— Injitbt  to 
Skbtant— Etidbrce. 

The  iriaintiff  while  operating  a  swinging 
drealar  saw  In  the  defendant's  employ  sustain- 
ed personal  Injuries  resulting  in  the  loss  of  the 
second  and  third  fingers  of  the  left  hand,  and 
the  mutilation  of  the  fourth  finger  so  as  to  ren- 
der it  useless,  and  caused  by  the  allej^  uegli- 
cence  of  the  defendant.  The  plaintiff  thereupon 
brought  an  action  against  the  defendant  and  re- 
covered a  verdict  for  $1,000.  Assuming  all  the 
facte  to  be  as  claimed  by  the  plaintiff,  held,  that 
the  action  cannot  be  maintained,  and  the  verdict 
is  so  clearly  wrong  diat  the  same  must  be  set 
aside. 

[Bid.  Note.~For  other  cases,  see  Master  and 
Si^rvant,  Cent  Dig.  H  981-9S6;  Dec.  Dig.  ! 
280.«] 

(Official.) 

On  Motion  from  SnproM  Jvdiclal  Oonrt, 
Kennebec  County. 


Action  by  Frank  O.  Tonng  against  Ira  H. 
Randall.  Verdict  tot  plaintifl.  Motion  to 
have  verdict  set  aside  granted. 

Action  on  the  case  to  recover  damages  for 
personal  Injuries  soatalned  by  the  plaintifl 
wUle  operating  a  swinging  drcnlar  saw  Id 
the  defendant's  em^oy,  resoltlng  In  the  loss 
of  the  second  and  third  fingers  of  the  left 
band  and  the  motUatloD  ot  Oa  fonrtb  finger 
BO  as  to  rend»  It  nseleaa,  and  caused  by 
the  alleged  n^lgence  of  the  defwdant,  In 
that  the  "saw  table  was  not  provided  with 
any  standards  or  npr^t  pieces  soffldently 
near  the  paUi  of  the  saw,  so  tbat  a  log  or 
bolt  could  rest  against  the  same  and  he 
held  steadily  In  place  and  prevented  from 
swinging  lu  and  iu>on  said  saw,  and  thereby 
Bald  plaintUTs  employment  was  made  un- 
necessarily dangerous." 

Plea,  the  general  Issue.  Verdict  for  plain- 
tiff for  fl,00a  TbB  defendant  then  filed  a 
general  motion  to  have  the  verdict  set  aside. 

Ai^ed  before  BMERT,  C.  J.,  and  SAV- 
AGE, STROUT,  SPEAR,  and  CORNISH,  J  J. 

WllllamaoQ  ft  Burleigh,  for  plaintiff.  A. 
M.  Ooddaid.  tot  d^endant 

CORNISH,  J.  Tort  for  personal  Injuries 
while  operating  a  swinging  circular  saw  In 
defoidant's  employ.  The  defendant  Is  a 
manufacturer  of  lumber  and  manager  of  the 
Augusta  Lumber  Company,  which  operates 
a  large  mill  at  Augusta.  In  the  spring  of 
1905  be  purchased  a  lot  of  standing  timber 
in  the  neighboring  town  of  Belgrade,  and 
sent  a  crew  there  to  cut  and  manufacture  the 
same.  Among  th^  was  the  plainUff,  who 
was  the  owner  of  a  team  of  four  horses  and 
of  a  portable  sawing  macblne  driven  by  a 
gasoline  engine.  After  working  with  his 
team  five  or  six  weeks  yarding  Aoga,  the 
plalntUC  started  his  sawing  machine,  and 
with  the  assistance  of  Mr.  Westwi,  the  fore- 
man, attempted  to  saw  a  small  lot  of  ash 
logs  Into  shovel  handle  bolts  about  44  Inches 
long.  This  proved  Impracticable,  as  the 
logs,  varying  In  length  from  25  to  80  feet, 
were  too  beavy  to  be  handled  and  sawn 
easily  with  his  machine,  which  was  con- 
stmcted  in  tbe  ordinary  way  for  sawing 
cord  wood,  with  a  stationary  drcnlar  saw 
and  a  push  or  sliding  table. 

The  foreman  then  suggested  the  necessity 
of  a  swinging  saw  with  a  statitmary  table, 
and  sent  word  to  Mr.  Randall  through  tba 
plaintiff  where  a  secondhand  machine  of 
that  sort  could  be  obtained.  Mr.  Randall 
thereupon  procured  the  saw,  and  sent  It, 
with  necessary  shafting  and  pnlleys  pur- 
chased elsewhere,  to  Belgrade,  and  with  It 
went  Mr.  Dixon,  his  mlllwrlgbt,  who  was  to 
have  charge  of  setting  It  up. 

The  temporary  machine  was  thrai  hastily 
constructed.  A  table  or  platform  about  18 
inches  wide  and  2  feet  hli*  was  built  of 
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planks  resting  on  blocking.  The  left  end  of 
thta  table,  viewed  from  the  operator  wLo 
Btood  In  front  of  It,  was  connected  with  a 
ran  provided  witti  rolls  over  which  the  logs 
were  pushed  hy  hand  lengthwise  from  the 
ground  upon  and  along  the  table.  Against 
the  side  of  the  table  opposite  the  operator 
stood  three  heavy  logs  or  posts  set  firmly  in 
the  gronod,  and  extending  above  the  table 
six  or  eight  feet,  carrying  on  their  tops 
the  bertriugs  or  boxes  which  held  the  main 
shaft.  One  of  these  posts  stood  within  a 
few  inches  of  the  right  end  of  the  table, 
another  toward  the  left  end  and  eight  feet 
from  the  first  and  between  the  two  a  third, 
the  exact  location  of  which  Is  In  controversy. 
At  the  right  of  this  middle  post  and  1  foot 
from  it,  according  to  the  plaintiff,  or  2% 
inches  from  It,  according  to  the  defendant, 
the  saw  frame  or  ladder  was  suspended  from 
the  main  shaft  in  such  a  manner  that  the 
circular  saw  attached  to  the  lower  end  could 
be  swung  forward  and  backward  In  the  slot 
extending  part  way  across  the  table  by 
means  of  an  oxbow  bolted  to  the  ladder,  and 
extending  forward  toward  the  operator.  The 
distance  from  the  saw  to  the  right  end  of 
the  table  was  the  exact  length  of  a  bolt,  44 
Inches.  Four  men  were  employed  in  work- 
ing the  machine,  two  at  the  left  with  cant 
dogs  to  push  the  logs  upon  the  table  and 
bold  them  in  place,  one  to  operate  the  saw, 
and  one  at  the  right  to  kee^  the  end  of  the 
log  flush  with  the  end  of  the  table,  and  to 
remove  the  bolt  In  (^ration  the  logs  were 
pushed  upon  the  table,  the  larger  end  ahead, 
the  scarf  was  first  sawn  off,  then  the  various 
bolts,  and,  it  the  smaller  end  was  leas  Uian 
six  inches  in  diameter,  that  portion  was  used 
for  cordwood. 

As  the  saw  was  hung  WHuewliat  bl^er 
than  the  table,  it  bad  a  natural  tendency  In 
cuttlni^  to  draw  the  I<^  toward  and  under 
It,  a  tendency  which  was  stronger  in  the 
smaller  logs,  and  which  could  be  resisted  only 
by  having  proper  guards  and  supports  on  the 
back  of  the  table.  The  failure  of  duty  al- 
lied by  the  plaintiff  In  bis  writ  is  that  "the 
saw  table  was  not  provided  with  any  stand- 
ards or  upright  pieces  sufficiently  near  the 
path  of  said  saw,  so  that  a  log  or  tx^t  could 
rest  against  the  same  and  be  held  steadily  in 
place  and  prevented  from  swinging  In  upon 
said  saw."  The  plaintiff  admits  the  exist- 
ence of  the  three  posts  before  described, 
but  says  they  were  insufficient  for  the  pur- 
pose, as  there  was  a  space  of  44  indies  at 
the  right  of  the  saw,  and  of  one  foot  at  the 
left  without  any  support  or  guard  whatever, 
80  that,  In  sawing  a  stldc  of  such  a  length 
that  it  reached  from  the  right  aid  of  the 
table  to  a  point  between  the  saw  and  the 
post  on  the  left,  It  had  no  siqtport  whatever 
except  at  the  extreme  right  end,  and  the 
action  of  the  saw  tended  to  pull  It  in  toward 
itself,  taking  with  it  the  hand  of  the  opera- 
tor  resting  upm  the  stick.  The  defendant 
met  this  Issue  hy  (rfCerlng  evidence  tending 


to  show  that  the  distance  from  the  saw  to 
the  post  on'  the  left  was  only  two  or  three 
Inches,  that  four  or  five  inches  at  the  right 
of  the  saw  was  an  additional  post  firmly  set 
In  the  ground  and  extending  above  the  table, 
placed  there  to  serve  this  very  purptrae,  and 
also  that  guides  or  guards  were  attached  to 
the  back  of  the  table,  the  one  at  the  left  of 
the  saw  extending  from  post  to  post,  b^g 
a  timber  four  inches  SQuare,  and  the  one  at 
the  right  frran  post  to  post  a  plank  two  br 
six  set  on  edge. 

Here  was  a  sharp  Issue  of  fact,  the  plain- 
tiff admitting  thst.  If  the  fourth  post  and 
the  guards  were  there  at  the  time  of  the 
accident,  the  table  was  reasonably  safe,  and 
the  defendant  admitting  that,  If  they  were 
not  there,  it  was  negligently  constructed. 

The  jury  fonnd  for  the  plaintiff  npon  this 
as  upon  all  other  Issues,  and  their  verdict 
the  defendant  asks  to  be  set  aside.  It  is 
unnecessary  to  consider  the  question  of  the 
defendant's  cere  or  want  of  care  in  the  om- 
stniction  of  the  madiine.  The  plaintiff  Is  in 
this  dilemma.  If  the  defendant  was  not 
guilty  of  negligence  in  this  respect,  the  plain- 
tiff admittedly  cannot  recover.  If  the  de- 
fendant was  guilty  of  negligence,  the  plain* 
tiff  Is  precluded  from  recovering  because  of 
bis  own  knowledge  of  the  careless  construe- 
tion  and  his  assumption  of  the  attendant 
risks.  This  Is  a  fatal  point  in  the  plaintiffs 
case. 

The  particular  danger  on  which  he  bases 
his  right  to  recover  was  the  lack  of  protec- 
tion against  the  tendency  of  the  saw  to 
draw  the  logs  to  Itself.  But  this  was  no  con- 
cealed or  hidden  danger.  It  was  obvious 
as  soon  as  he  began  to  operate.  He  felt  the 
tendency  to  draw.  He  admits  it.  He  saw 
the  lack  of  protection ;  and  with  his  expert* 
ence  he  must  or  at  least  should  have  known 
the  risk  attendant  upon  the  sawing  of  a 
stick  resting  against  only  one  support.  The 
plaintiff  was  not  an  Inexperienced  boy.  bnt  a 
man  30  years  of  age,  of  intelligence,  and  of 
some  exp«:ience  with  circular  saws.  He 
was  the  owner  of  a  portable  sawmill,  and 
had  himself  operated  it  six  weeks  or  more 
during  the  previous  winter,  and  in  that  time 
must  have  learned  Its  traits.  While  that 
worked  on  a  somewhat  different  plan  from 
this,  yet  the  difference  and  its  effects  must 
liave  been  obvious  to  him.  He  had  asked  for 
no  instructifflis  before  b^lnning  work  nor 
during  Its  progress.  Though  Mr.  Weston, 
the  foreman,  stood  near  by,  he  apparently 
needed  none.  The  foreman  could  bave  told 
him  nothing  that  he  himself  could  not  see 
and  at^redate.  In  his  writ  he  does  not 
complain  because  no  Instructions  were  given 
him.  He  began  and  continned  the  voik  wltli- 
out  protest  or  objection,  confident  of  his  own 
knowledge  and  experience.  There  Is  evidence 
that  be  even  showed  Impatience  when  cau- 
tioned more  than  once  by  the  foreman  not 
to  Jump  the  saw  and  not  to  keep  his  left 
hand  upon  the  log.   His  method  of  apmn- 
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tlon  was  to  pnll  the  swlngliig  saw  by  the 
oxbow  with  his  right  hand,  while  he  steadied 
himself  by  placing  his  left  hand  npon  the  log 
at  the  right  and  within  five  or  six  Inches  of 
the  saw  itself.  He  worked  bat  little  the 
Wednesday  afternoon  that  the  machine  was 
completed,  aa  the  saw  needed  setting  and 
filing,  but  began  on  Thursday  morning,  and 
worked  during  the  forenoon.  He  says  tliat 
he  noticed  the  tendency  of  the  saw  to  pall  the 
logs  toward  it  aa  It  cot,  especially  the  small- 
cr  and  more  crooked  ones,  and  during  the 
forenoon  "there  was  one  log  that  the  cant  of 
it  was  kind  of  Dp  and  kind  of  crooked,  and 
it  tnraed  down  as  a  stick  naturally  would. 
The  saw  pinched  In  the  wood  a  mite,  and  the 
log  rolled  toward  the  saw,  and  went  out 
through."  The  accident  of  the  afternoon 
was  practically  a  repetition  of  this.  In  the 
afternoon  the  plaintiff  had  worked  but  half 
an  hour  before  he  was  Injured.  His  own  de- 
scription of  the  accident  is  clear.  "Well,  we 
had  a  log  come  up  and  X  sawed  off  this 
scarf,  and  it  came  on  and  I  sawed  it  again. 
I  should  say  three  or  four  cuts  into  three  or 
four  of  these  sticks  that  we  used  for  bolts, 
and  then  there  came  a  piece  here  that  was 
Just  a  little  longer  than  it  ought  to  be,  about 
six  inches  loager,  and  I  thought  it  was 
smaller  than  six  Inches,  so  I  threw  it  off, 
but  Weston  wanted  it  sawed — so  I  took  It 
op  and  held  It  on  the  saw  like  that  [Illustrat- 
ing], and  the  saw  bit  on  to  It  and  took  my 
hand  in.  *  *  *  I  took  hold  of  this  saw, 
and  brought  It  to  me,  and.  as  I  did,  it  kind 
of  rolled  this  way  a  little,  and,  when  I  put 
the  saw  on,  she  bit  here,  and  then  caught 
and  went  right  over  like  that  [illnstratlng]. 
I  think  both  pieces  went  out  onder  the  saw 
that  way.  I  know  they  got  out  of  my  way." 
On  the  plaintiff's  own  statement  nothing  un- 
usual happened,  nothing  that  the  plaintiff 
might  not  himself  hare  anticipated  If  the 
conditions  were  favorable.  He  nowhere  stat- 
ed that  he  did  not  see  and  appreciate  the 
precise  risk  in  question.  He  simply  denies 
having  worked  on  this  particular  kind  of  a 
machine  prior  to  the  day  of  the  accident 
The  doctrine  of  assumption  of  risk  has  been 
BO  often  and  so  fully  expounded  that  its 
mere  statement  is  suffldent 

"When  one  enters  into  the  service  of  an- 
other, by  virtue  of  the  employment  he  as- 
sumes the  risk  of  all  obvious  and  apparent 
dangers  which  are  incident  to  the  business, 
and  of  all  which,  by  the  exercise  of  reasona- 
ble care,  one  of  his  age,  care,  and  experience 
ought  to  know  and  appreciate.  He  also  as- 
sumes the  ri^s  of  all  dangers  of  which  he 
knows,  and  which  he  should  appreciate 
whether  obTlous  and  Tlsibly  apparent  or 
not." 

Babb  T.  Paper  Co.,  99  Me.  298.  59  Atl.  290. 
See,  also,  Mundle  t.  Mfg.  Co.,  86  Me.  400,  30 
Atl.  16.  The  application  of  this  firmly  es- 
tablished principle  to  the  case  at  bar  pre- 
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dudes  recovety.  The  accident  arouses  our 
sympathy,  but,  assuming  all  the  facts  to  be 
as  the  plaintiff  claims,  this  action  cannot  be 
maintained.  Oemera  t.  Deering,  93  Ue.  272, 
44  Atl.  922;  WUson  v.  Steel  Edge  Stamping 
Co..  les  Mass.  815,  89  N.  B.  1039;  Tenanty 
T.  Boston  Mfg.  Co.,  170  Mass.  828,  49  N.  E. 
654;  St  Jean  v.  ToUes,  72  N.  H.  687.  68  AtL 
606. 

The  Jury  did  not  ^ve  proper  consideration 
to  the  plaintiff's  assumption  of  the  risk. 
Whether  Uiey  were  unduly  affected  by  sym- 
pathy or  by  the  immaintalnable  position  sO' 
persistently  contended  for  by  the  defend- 
ant's counsel  as  to  the  ownership  of  the 
machine  or  by  both  It  is  impossible  to  de- 
termine. 

But  whatever  the  cause,  the  verdict  Is 
clearly  wrong  that  the  mtaj  muit  btt: 
Motion  Bostained. 
Verdict  set  aside. 


OOLDBN  T.  ELLIS  st  aL 

(Supreme  Jndldal  Court  of  Maine.    May  11*. 
190&) 

1.  Mabtbb  and  Sebvart  (I  209*>— Bisks  As- 
SUMBD— Obdinabt  Atpliakcbs  aud  Mstb- 

ODS. 

A  servant  assumes  the  risks  of  injnries 
frcon  simple  and  ordinary  appliances  and  meth- 
ods, tba  natnie  of  whidi  be  understands. 

[Ed.  Note.— For  other  eases,  see  Master  and' 
Servant  Cent  Dig.  |  652;  Dec.  Dig.  |  200.*] 

2.  Mastkb  akd  'Sbbtamt  (8  124*>— Uastbb's 
Dtrrr  of  iNSPEcnoN—GoioiON  Tools. 

The  duty  of  inspection  by  an  employer  of 
the  appliances  used  by  his  emirioyte  does  not 
extend  to  the  small  ana  common  tools  In  eveiy- 
day  use,  of  the  fitness  of  which  the  tmp\oy6$ 
osmg  tnem  may  reasonably  be  supposed  to  be 
competent  to  judge. 

[Ed.  Note.— ^or  other  eases,  see  Master  and 
Servant  Cent  Dig.  ||  286-242;  Dea  Dig.  I 
124.*] 

3.  Masteb  and  Sebvart  (S  217*)— Assuuf- 
TioN  07  Risk— Knowuedgi:  or  Uhbuitablb 
Apfliahce. 

If  a  servant  continues  in  the  services  of 
his  employer  after  he  has  knowledge  of  any 
ansaitable  appliances  in  coniwctlon  with  which 
he  la  required  to  labor,  and  It  apiKars  that  be 
fully  comprehends  and  appredates  the  natnre 
and  extent  the  danger  to  which  he  is  there- 
by exposed,  be  will  be  deemed  to  have  waived 
the  performance  of  the  employer'a  obligation  to 
furnish  enltRble  appliances,  and  to  have  volnn- 
tarily  assumed  all  risks  Inddent  to  the  service 
under  audi  drcumstSnces.  Such  asBumption  of 
the  risks  of  an  employment  by  a  servant  will 
bar  recovery  independent^  of  the  principle  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  674-600;  Dee.  Dig.  f 
217.*] 

4.  MA8IXB  AKD  Sebvaut  (|  217*)  —  Abscvp- 

TiON  OF  Bisk. 

Although  a  hammer  Is  made  of  suitable 
material  and  properly  tempered,  yet  It  is  a 
matter  of  common  knowledge  that,  when  it  Is 
used  with  ereat  force  upon  other  steel  imple- 
ments, small  chips  or  scales  of  steel  are  liable 
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to  break  off,  and  Hj  from  one  Implement  or  the 
other. 

[Bd.  Note.— For  other  case*,  see  Muter  and 
SerraDt,  Dea  Dif.  {  217.*] 

6.  TBZAL  (I  16D*)— NONBUIT. 

When  the  evidence  preaeuted  by  a  i^olntifl 
with  all  the  iDfereccee  which  a  juiy  iroald  be 
iastified  in  drawing  from  the  same  is  inauffl- 
dent  to  Bupport  a  Terdict  In  his  favor,  bo  that 
it  would  be  the  dntr  of  the  court  to  set  aeide 
■nch  a  verdict,  if  rendered,  the  pieaidlng  jus- 
tice is  not  bound  to  submit  the  eaae  to  the  Juiy, 
but  may  properly  order  a  nonsnlt. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §(  339-367 ;  Dec.  Dig.  |  159.*] 

8.  Mastke  and  Sebtaitt  (S  217*)  —  AaauiiP- 

TiotT  or  Risk. 

The  plaintiff  and  a  fellow  servant  were  en- 
gaged in  squaring  up  a  certain  stone  from  which 
a  comer  bad  been  broken.  The  plaintiff  was 
holding  a  ball-set,  a  steel  implement,  along  one 
of  the  lines  marked  on  the  sttme.  His  fellow 
servant  then  stmck  the  bQll-«et  with  a  steel 
striking  hammer,  and  a  small  piece  of  steel  chip- 
ped off  one  comer  of  the  face  o{  the  hammer 
ana  flew  into  the  plaintiff's  left  eye,  resulting 
eventually  in  the  lose  of  both  eyes.  The  plain- 
tiff was  employed  by  the  defendants  primarily 
aH  a  blacksmith  to  sharpen  toiris,  and,  when  not 
engaged  in  that  capacity,  be  was  to  work  "else- 
where as  an  ali-roond'*  man.  Eia  experience 
as  a  tool  sharpoier  cMnpilMd  a  period  of  16 
years,  and  he  had  leamw  from  his  experience 
that  steel  implements  were  rendered  brittle  by 
overiieating  and  overbardenlng  in  the  process  of 
manafactnre  or  sharpening,  and  that,  m  the  nse 
of  such  tooli^  pieces  of  steel  were  liable  to  he 
broken  off  and  fly  from  a  hammer  as  well  as 
^om  other  tools.  Prior  to  the  accident,  he 
had  noticed  numerous  fire  cracks  or  checks  on 
the  face  of  the  hammer  used  by  bis  fellow  serv- 
ant, and  knew  that  It  had  been  bnmed  and 
was  brittle,  and  that  It  was  liable  to  break  and 
chip  whenever  need,  bat  he  never  made  any 
complaint  in  regard  to  the  defective  condition 
of  the  hammer,  and  never  made  any  request  or 
Boggestion  that  it  shonld  not  be  used  in  connec- 
tion with  any  work  that  he  was  regnired  to 
perform.  He  had  never  received  from  the  de- 
fendants any  request  to  continue  in  their  serv- 
ice until  another  and  suitable  hammer  should  be 
supplied  or  any  assurance  that  anj  other  or 
different  hammers  would  be  used  In  ccmnectlon 
with  bis  work.  He  was  not  placed  in  a  posi- 
tion where  he  was  exposed  by  the  nature  of  his 
duties  to  any  undisposed  or  unknown  dangers. 
The  precise  condition  of  the  defective  hammer 
was  not  concealed  from  him  nor  the  danger  of 
asing  It  unknown  to  him.  Beld  (1)  that,  as 
the  plaintiff  fully  understood  and  appredated 
all  the  dan^rers  to  which  he  would  ordinarily  be 
exposed  arising  from  the  use  of  the  overhamen- 
ed  hammer  in  connection  with  any  branch  of 
his  work,  he  must  be  deemed  to  have  voluntarily 
ansumed  the  risks  incident  to  his  empli^ment 
after  full  knowledge  of  the  defective  condition 
of  the  hammer  used  In  connection  with  the  serv- 
ice which  he  was  required  to  perform ;  (2)  that 
a  nonsuit  was  properly  ordei^. 

[Bd.  Note.— For  other  cases,  see  Uaster  and 
Servant,  Cent  Dig.  H  574r-600;  Dec.  Dig.  I 
217.*1 

(Official.) 

BxceptlonB  from  Snpreme  Jndldal  Oonrt, 

York  County,  at  Law. 

Action  on  the  case  for  personal  injuries  by 
John  H.  Golden  against  Jacob  H.  Ellla  and 
others.  A  nonsuit  was  ordered,  and  plain- 
tiff excepts.   Exceptions  overruled. 


Action  on  the  case  to  recover  damages  for 
personal  injuries  snstalned  by  the  plaintiff 
while  in  the  employ  of  the  defendants,  and 
caused  by  the  alleged  neglig«ice  of  the  de- 
fmdants,  and  which  Injnries  resulted  In  the 
loss  of  both  of  the  plaintiff's  eyes.  Plea  the 
general  issue. 

Argued  before  EhfERT,  O.  J.,  and  WHITE- 
HOUSE,  STBOUT,  PBABODT,  CX)RN1SH, 
and  KINO,  JJ. 

Fred  A.  Hobbs  and  Gea  F.  ft  tetoy  Haley, 
for  plaintiff.  Terrlll,  Hale  ft  Booth  and 
Cleaves,  WateAonse  ft  Bmety,  for  defotd* 
ants. 

WHITEHOUSE,  J.  This  case  comes  to  the 
law  court  on  exceptions  to  the  ruling  of  the 
presiding  Justice  ordering  a  nonsuit  aa  the 
plaintiff's  testimony. 

In  the  fall  of  1906  the  defraidants  were 
engaged  In  building  a  stone  bridge  across  tbe 
Mousam  river,  at  Kamebunfc,  in  pnrsaance 
of  a  contract  with  the  Boston  ft  Maine  Rail- 
road. The  plaintiff  was  employed  to  work 
for  the  defendants  primarily  as  a  blacksmith 
to  sharpen  tools,  and,  when  not  engaged  in 
that  capacity,  he  was  to  worlc  "elsewhere  as 
an  all-round  man."  On  the  morning  of  Oc- 
tober 2d,  among  the  "all-around"  duties  Impos- 
ed upon  bim,  he  was  directed  by  tbe  foreman 
to  "square  up"  a  certain  stone  from  which  a 
corner  had  been  broken.  After  lining  off  the 
face  of  the  stone  with  a  "redwood  and 
square,"  the  plaintiff  undertook  to  break  off 
and  cut  the  edges  of  the  stone  up  to  the 
lines  marked  upon  it  by  means  of  a  bnll-set 
and  a  large  striking  hammer.  The  bull-set 
Is  a  steel  Implement  five  or  six  Inches  long. 
One  end  of  It,  corresponding  to  the  peen  of 
a  mason's  hammer.  Is  three-fourths  of  an  Inch 
thick,  and  suitably  shaped  and  tempered  for 
breaking  stone.  The  other  end,  the  head  of 
the  set.  Is  left  with  the  steel  as  mannfactnred 
without  hardralng.  When  duly  equipped  with 
a  wooden  handle,  this  bull-set  bears  a  general 
resemblance  to  a  hammer.  The  large  striking 
hammer  was  a  j^ece  of  steel  with  a  head 
about  two  Inches  square ;  the  comers  being 
chamf^«d  BO  as  to  give  It  an  octagonal  shape. 
The  face  of  It  was  fiat,  and  showed  the  fine 
checks  or  fire  cracks  caused  by  overheating 
In  the  process  of  manufacture.  There  was 
only  one  other  large  striking  hammer  used  on 
the  Job. 

Tbe  plaintiff  was  holding  the  bull -set  along 
one  of  the  lines  marked  on  tbe  stone,  and  a 
fellow  servant  called  for  that  purpose  under- 
took to  wield  the  striking  hammer.  A  light 
blow  was  first  struck  on  the  head  of  the  bull- 
set  for  the  purpose  of  gao^ng  the  distance, 
and,  when  the  second  blow  was  stmck,  a 
small  piece  of  steel  chipped  off  of  one  cor- 
ner of  the  face  of  tbe  hammer,  and  flew  Into 
tbe  plaintiff's  left  eye,  resulting  eventually  In 
the  loss  of  the  sight  of  lioth  eyes. 


"        «  —  
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It  is  alleged  tbat  the  striking  hammer  used 
on  tbat  occasion  was  defective  and  unsafe ; 
-and  this  action  was  bronght  bj  the  plaintiff 
to  recover  damages  for  the  Injury  suffered  by 
him  on  account  of  the  alleged  failure  of  dn^ 
on  the  part  of  the  d^endants  In  not  provid- 
ing suitable  tools  to  be  used  in  connection 
with  the  service  required  of  him. 

The  plaintiff  was  46  years  of  age.  He  had 
worked  as  a  stone  mason  for  25  years,  and 
bis  nperlence  as  a  tool  sharpener  comprised 
a  period  of  IS  years.  He  bad  learned  fl^m 
bis  experloice  as  a  blacksmith  tbat  steel  im- 
plements were  rendered  brittle  by  overheat- 
ing and  overhardenlng  In  tbe  process  of  man- 
ufacture or  sharpening,  and  that,  in  the  use 
of  such  tools,  pieces  of  steel  were  liable  to 
be  broken  off  and  fly  from  the  hammer  as 
well  as  from  other  tools.  A  week  or  10  days 
before  tbe  accident  he  pat  a  new  handle  into 
this  defective  hammer,  and  he  states  In  his 
testimony  that  be  noticed  tbe  Sre  cracks  or 
checks  on  the  face  of  it,  and  knew  it  had  been 
burned  and  was  brittle,  and  that  it  was  liable 
to  break  and  chip  whenever  it  was  used.  The 
-plaintiff  knew  that  the  other  striking  ham- 
mer in  use  had  a  round  face,  while  this  one 
It  has  been  seen  had  a  square  face;  the 
comers  being  sllghtiy  chamfered.  When  the 
fellow  servant  came  up  to  do  the  striking, 
the  plaintiff  admits  that  he  neither  inquired 
nor  looked  to  see  whether  the  hammer  In  his 
iiands  was  the  round-faced  one,  or  the  square- 
faced  one  with  the  Are  cradu  on  It  He 
knew  that  It  must  be  one  or  the  othw,  but 
even  when  the  striker  gently  laid  it  upon  the 
"bead  ot  the  hull-set,  held  1^'  the  plalntU^  for 
tbe  purpose  of  ''getting  the  distance,"  the 
plaintiff  did  not  look  to  see  widdi  one  It  was. 
"He  states  In,  his  testimony,  It  Is  tmev  that  he 
supposed  It  was  the  good  hammer  that  the 
striker  was  using,  but  he  gives  no  nascni 
for  this  asnmjptlon.  For  augbt  tbat  appears, 
it  was  as  likely  to  be  the  defective  hammer  as 
ttM  good  one.  He  testifies  tbat  after  tbat 
piece  of  stxel  had  gone  Into  bis  e^e,  at  a  time 
when  he  must  have  been  suffering  severe 
pain,  be  ''noticed  that  It  was  the  flat-faced 
lianuner  with  the  cracks  on  it"  But  he  ad- 
mits that  he  afterward  said  to  some  one  at 
the  hospital  tbat  he  "couldn't  tell  untD  be 
saw  It"  whether  the  piece  of  steel  tbat  flew 
Into  his  ^  came  from  tbe  hammer  or  tbe 
bnll-set 

With  respect  to  the  defendants'  knowledge 
of  tlie  defectiTe  condition  of  the  hammer,  the 
plaintiff  testtfles  that  on  one  occasion,  when 
tbe  workmen  "were  aH  sitting  around  eating 
tb^r  dinner,  8omd>ody  spoke  abont  this  ham- 
mer being  in  bad  condition,  the  face  of  It  be- 
ing cracked,  and  the  foreman  said  it  was  a 
new  hammer  when  -Oiey  started  tbe  job." 
There  is  no  evidence  that  the  plaintiff  him- 
self ever  gave  ttu  defendants  or  their  rep- 
resentative In  ciaiga  of  die  woA  any  Infor- 
mation or  made  any  complaint  In  reheard  to 
tbe  defective  condltlcm  of  the  bamm»,  or 
tbat  he  ever  made  any  request  or  suggestion 
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that  it  should  not  be  used  in  connection  with 
any  work  that  he  was  required  to  perform. 
It  does  not  appear  that  he  ever  received  from 
them  any  request  to  contlnae  In  this  service 
nntil  another  and  a  suitable  hammer  should 
be  supplied  in  place  of  the  one  alleged  to  be 
defective,  nor  any  assurance  whatever  that 
any  other  or  different  hammers  would  be 
used  in  connection  with  the  service  required 
of  him.  According  to  the  testimony,  the 
plaintiff  himself  appears  to  have  had  more 
precise  and  definite  knowledge  In  regard  to 
the  alleged  defects  In  the  hammer  In  Qoestlra 
than  any  repres^tatlve  of  the  defendants. 
He  states  that  he  could  plainly  see  "some- 
where  in  ttie  neighborhood  of  a  hundred"  fire 
checks  or  cracks  on  the  face  of  this  hammer. 
He  was  a  man  of  mature  years  and  a  work- 
man of  large  experience,  both  as  a  stone 
mason  and  as  a  blacksmith  In  sharpening 
tools.  He  knew  that  such  Are  cracks  Indicat- 
ed overhardening  and  brlttleness,  and  that, 
when  a  heavy  blow  Is  struck  with  such  a 
hammer  upon  other  steel  impl^nents,  chips  of 
ete^  are  liable  to  fly  from  It  Even  if  a 
hammer  is  made  of  suitable  material  and 
properly  tempered.  It  Is  a  matter  of  common 
knowledge  that,  when  It  Is  used  with  great 
force  upon  other  steel  implements,  small 
chips  or  scales  of  steel  are  liable  to  break  off 
and  fly  from  one  implement  or  the  other.  In 
Hopklnson  Bridge  Go.  v.  Burnett,  KS  Tex.  16» 
19  S.  W.  888,  dted  In  4  ThtHnpson  on  Negli- 
gence, 4818,  tbe  "flying"  or  "chipping"  of 
these  scales  or  qAlnters  of  steel  from  ham- 
mers sufficiently  hardoied  to  be  used  In  strik- 
ing against  steel  was  held  to  be  one  of  tbe 
ordinary  risks  Incident  to  the  employment 

But,  in  consldulng  the  Brcepaom  to  the 
ordertaig  of  a  nonsuit,  full  ]»obatlve  force 
must  be  e^ven  to  all  of  the  plaintiff's  testi- 
mony. It  Is  accordli^ly-  assumed  tbat  tbe 
plaintiff's  grievous  Injury  was  caused  by  a 
small  piece  of  steti  whl^  was  splintered  off 
from  a  defective  hammer  used  In  a  proper 
manner  by  a  fellow  srarvant 

It  has  been  seen  that  the  plaintiff  was  not 
placed  In  a  position  where  he  was  exposed 
by  tbe  nature  of  bis  duties  to  any  undis- 
closed or  unknown  dangers.  The  precise  con- 
dition of  the  defective  hammer  was  not  con- 
cealed from  him,  nor  the  danger  of  using  It 
unknown  to  bim.  The  implement  had  been  In 
his  own  hands  within  10  days  prior  to  the 
accident  while  he  was  fitting  a  new  handle 
to  it  ftud  be  admits  that  he  then  discovered 
those  fire  checks  upon  the  face  of  it  which 
to  his  experienced  eye  were  an  Infallible  In- 
dication that  the  steel  had  been  rendered 
brittle  by  overheating  In  the  process  of  manu- 
facture. The  conclusion  Is  tiierefore  ir* 
resistible  that  he  fully  understood  and  ap- 
preciated all  the  dangers  to  which  be  would 
ordinarily  be  exposed  arising  from  the  use 
of  an  overhardened  Imnimer  In  connectl<Hi 
with  any  branch  of  his  work.  Under  the  dr^ 
cumstances  of  this  case,  upon  a  well-settled 
and  familiar  prtodple  of  law,  he  must; 
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tbereftnv,  be  deemed  to  baTO  Toltmtarlly  as- 
samed  the  rlBke  Incident  to  bla  employment 
after  full  kaowledge  of  the  defectlTO  condl- 
tlon  of  the  Implonent  used  In  connection 
wltti  tlie  aemce  which  he  was  reaulred  to 
perform. 

This  rule  of  law  haa  been  forcibly  lllnatrat- 
ed  and  fully  conaldered  In  many  of  the  recent 
dedsima  tjt  this  court  In  Gonley  t.  Bx- 
preaa  Co..  87  Me.  852,  82  Atl.  965,  it  U  said  in 
the  <9tnlont  on  page  806  of  87  Me.,  on  page 
966  of  »82  AU.:  "It  is  now  aetUed  law  to 
this  atate  that  if  a  aervant  conttoaes  In  the 
service  of  his  employer  after  he  has  knowl- 
edge of  any  unsuitable  appliances,  in  con- 
nection with  which  he  is  required  to  labor, 
and  it  appears  that  he  fully  comprehends  and 
appreciates  the  nature  and  extent  of  the 
danger  to  which  he  Is  thereby  exposed,  be 
will  be  deemed  to  have  waived  the  perform- 
ance of  the  employer's  obligation  to  furnish 
suitable  appliances,  and  to  have  voluntarily 
assumed  all  risks  Incident  to  the  service  un- 
der these  drcnmstances.  Such  an  assump- 
tlou  of  the  risks  of  an  employment  by  a  serv- 
ant vrtll  bar  recovery  Independently  of  the 
principle  of  contributory  negligence."  See, 
also,  Gunningtiam  v.  iron  Works,  92  Me.  SOI, 
43  Atl.  106 ;  Mundle  v.  HUl  Mfg.  Co..  86  Me. 
400,  80  Atl.  16;  Welch  v.  Bath  Iron  Works, 
98  Me.  361.  S7  Atl.  88. 

In  4  Thompson  on  Negligence,  {j  4707,  4708. 
the  author  says:  "It  Is  a  part  of  this  doc- 
trine that  the  servant  assumes  the  risks  of 
known  defects  in  machinery,  tools,  appllan- 
eea,  etc.,  or  of  improper  appliances  furnished 
for  the  performance  of  a  particular  task,  or 
where  no  proper  appliance  is  furnished,  al- 
though the  defect  or  danger  results  from  the 
negligence  of  the  master. 

"A  servant  assumes  the  risks  of  Injuries 
from  simple  and  ordinary  appliances  and 
metbods,  the  nature  of  whl^  he  understands, 
or  which  is  eaally  understood.  It  Is  a  part  of 
this  doetrtoe  that  the  duty  of  Inspection  by 
an  employer  of  the  appliances  used  by  hla 
employes  does  not  extend  to  the  small  and 
common  tools  in  everyday  use,  of  the  fitness 
of  which  the  employ^  using  them  may  rea- 
sonably be  supposed  to  be  competent  judges." 

It  is  accordingly  the  opinion  of  the  court 
.that  the  nonsuit  was  properly  ordered.  The 
evidence  presented  by  the  plaintiff  with  all 
the  inferences  which  the  Jury  could  Justifia- 
bly have  drawn  from  It  was  insufBclrat  to' 
support  a  verdict  In  his  favor,  so  that  it 
would  have  been  the  duty  of  the  court  to  set 
aside  such  a  verdict  if  It  bad  been  rendered. 
Under  such  circumstances,  it  Is  the  establish- 
ed rule  of  procedure  In  this  state  that  the 
court  Is  not  bound  to  submit  the  case  to  a 
Jury,  but  may  properly  order  a  nonsuit 
This  rule  of  practice  la  too  well  settled  to  re- 
quire the  citation  of  authorities  to  support 
of  it 

Sxoeptlons  overruled. 


YOUNG  CHANDLSB. 
(Supreme  Judicial  Court  of  Uain&    June  3, 
1908.) 

1.  Appeal  asd  Bbbok  (S  999*)  —  Rivnw  — 
Vkbdiot. 

When,  on  a  motion  to  liave  a  verdict  set 
aud^  it  aK»ear8  that  the  IssueB  were  peculiarly 
witbin  the  province  of  the  jury,  and  the  evidence 
Bbowa  no  safficient  basis  for  interfering  with 
the  coQcIaaioDs  of  the  Jniy,  the  verdict  wUI 
not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  3912;  Dec.  Di?.  | 

2.  Affbax,  and  Ebbob  (§  1216*)— BEvmaAir- 
New  Tbial— DiBEoniTQ  Tebdioi. 

Whec,  by  a  former  decision  under  the  evi- 
dence then  presented,  it  has  been  determined 
that  ttie  title  to  certain  proper^  is  in  the  de- 
fendant and'  not  in  the  plRintiff,  then  in  a 
aecond  trial  of  the  same  action,  involving  ia 
part  such  property,  if  there  ia  nothing  in  the 
evidence  at  the  second  trial  to  change  the  lefnl 
aspect  of  such  title,  it  is  proper  for  ttte  pr^d* 
ing  justice  to  instruct  the  jury  to  leave  soc^ 
property  entirely  oat  of  coDsideratinL 

[Ed.  Note.— For  other  cases,  see  Appeal  sad 
Error,  Dee.  Dig.  |  1215.*] 

8.  APPBAI.  AND  Ebbob  (|  1064*)— ECabuzxss 

Ebrob— Instbuctions. 

When,  in  an  action  of  tort  it  is  apparent 
that  the  Jury  were  not  misled  by  the  instrac- 
tions  of  the  presiding  Justice  in  reachtng  the  con- 
clusion that  certain  articles  of  i>ersonaI  pnm- 
erty  belonging  to  the  plaintiff  were  intentionally 
abandoned  by  the  plaintiff,  and  that  the  de- 
fendant was  not  diargeable  with  any  violent  act 
of  dominion  over  them,  exceptions  to  the  in- 
stmcHons  will  be  overruled. 

[Bd.  Note. — For  other  cases,  see  Avpai  and 
Error.  Dec  Dig.  I  1064.*] 

4.  Appeal  and  Ebbob  (i  1068^— Habuubb 

Ebbob— iNSTBcrdnoNS. 

When  a  verdict  is  for  the  defendant  it 
must  be  assumed  that  the  iory  were  not  in- 
fluenced by  any  instruction  given  by  the  presid- 
ing justice  relating  to  the  measure  of  damageE;. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4228;  Dea  Dig.  f  lOGS.*] 

(Official.) 

Action  in  treqiasa  by  Albert  A.  Imng 
against  James  E.  Chandler.  Verdict  for  de* 
fendant   Motion  and  exceptions  1^  plalntllf 

overruled. 

This  case  was  formerly  tried  at  the  Feb- 
ruary term,  1906,  of  said  superior  court  and 
at  the  conclusion  of  the  plalntilTs  testimony 
the  presiding  justice  ordered  a  verdict  for  the 
defendant,  and  the  plalntifC  excepted.  The 
law  court  sustained  the  exceptions,  set  the 
verdict  aside,  and  ordered  a  new  trial.  66 
Atl.  639.  The  case  Is  reported  to  102  Me. 
251,  66  Atl.  539.  The  case  was  agato  tried 
at  the  April  term,  1907,  of  said  superior 
court  Plea,  the  general  Issue  as  to  the  for- 
mer trial.  Verdict  for  defendant  The  plain- 
tiff then  filed  a  general  motion  to  hare  the 
verdict  set  aside,  and  also  during  the  trial 
excepted  to  certain  tostructlons  given  to  the 
Jury  by  the  presiding  Justice.  Oertato  of 
the  exceptions  were  not  considered  by  the 
law  court 

Argued    before    WHITBHODSB.  PEA- 


Vor  ether  cues  sm  same  topio  and  McUon  NUMBER  la  D«c  A  Am.  Digs.  1807  to  date.  *  Keporter  Indexes 


Digitized  by 


Google 


SMITH  V.  PREBTOK. 


66a 


BODY,  STBOUT,  BPBAB,  00KNI8H,  and 
KING,  33. 

Dennln  Mealier,  for  plaintiff.  U  In  Hl^t 
and  H.  F.  Sweetser,  for  defendant 

PEABODT,  J.  Thlfl  was  an  action  of  trw- 
pasB  with  a  count  also  In  trover;  the  writ 
being  the  same  as  in  Tonng  t.  Chandler,  102 
Me.  2S1,  66  Atl.  539. 

Upon  trial  of  the  cause  before  a  jnry  the 
Terdlct  was  for  the  defendant 

The  case  Is  before  the  court  on  motion  by 
the  plaintiff  for  a  new  trial,  and  on  excep- 
tions to  the  charge  of  the  presiding  Justice. 

The  motion  for  a  new  trial  would  seem  to 
have  no  su^dent  basis,  since  the  Issues  were 
pecollarly  within  the  province  of  the  Jury, 

In  the  decision  of  the  court  above  referred 
to  It  was  held  that  the  greenhouse  has  be- 
come a  part  of  the  mortgage  security,  and 
by  foreclosure  the  defendant  became  the  own- 
er by  accession,  as  there  was  no  evidence  of 
his  consent  that  the  greenhouse  should  re- 
main personal  property  after  annexation. 
There  being  nothing  in  the  evidence  at  the 
second  trial  to  change  the  legal  aspect  of 
this  title,  the  presiding  Justice  properly 
chai^;ed  the  jury  that,  In  view  of  this  deci- 
sion, they  were  to  leave  the  greenhouse  en- 
tirely out  of  consideration.  The  plaintiff's 
first  exception  was  to  that  portion  of  the 
charge,  and  cannot  be  sustained. 

It  only  remains  to  ascertain  whether  the 
plaintiff  presents  by  his  other  exceptions  any 
error  In  the  charge  of  the  presiding  Justice 
which  may  have  prejudicially  influraced  the 
Jury  In  their  verdict 

The  second  exception  Is  to  that  part  of  the 
charge  which  relates  to  the  abandonment  of 
certain  of  the  property  described  In  the  writ 
The  evidence  tended  to  show  that,  while  the 
plaintiff  was  removing  portions  of  the  green- 
house from  the  defendant's  premises,  the 
defendant  ordered  him  to  desist,  making  some 
reference  to  an  oflBdal  badge  which  be  wore 
at  the  time,  but  with  no  attempt  to  use  ac- 
tual force.  There  Is  some  doubt  whether 
the  act  of  the  defendant  had  particular  ref- 
erence to  the  day,  which  was  Sunday,  or  to 
the  particular  property  which  the  plaintiff 
was  removing  at  the  time,  or  whether  it  was 
a  general  prohibition  against  removing  any 
of  the  property  to  which  the  plaintiff  claim- 
ed title,  but  It  appears  that  the  plaintiff  ac- 
tually made  no  further  attempt  to  remove 
either  the  remaining  portions  of  the  green- 
bouse  or  any  of  the  compost  plants,  etc.,  spec- 
ified In  tbe  writ 

The  presiding  Justice  Instructed  the  Jury 
that  "the  law  requires  men  to  use  a  rea- 
sonable amount  of  diligence  and  firmness  in 
ftBsertInK  rights  to  their  property.  Hiey  can- 
not on  the  simple  say-so  of  some  one  else 
rellnqnlsh  th^r  personal  property  and  allow 
that  property  to  go  to  waste  and  ruin.  •  *  • 


Unless  his  action  at  that  time  was  that  of  an 
ordinarily  and  reasonably  prudent  man,  a 
man  of  ordinary  courage  and  spirit  in  the  as- 
sertion of  property  rights,  be  could  not 
abandon  his  property  under  those  circum- 
stances and  the  property  be  allowed  to  go  to 
decay  and  then  recover  the  value  of  It" 

The  presiding  Justice  further  said: 

"Of  conrse.  If  tbe  circumstances  were  such 
that  be  foresaw  that  a  personal  collision,  a 
personal  encounter,  would  result,  he  would 
then  be  Justified  In  abandoning  tbe  property 
because  no  man  Is  required  to  break  the  law 
In  order  to  enforce  the  law." 

It  Is  apparent,  therefore,  that  the  Jury 
were  not  misled  by  these  Instructions  In 
reaching  the  conduslon  that  the  comptwt  and 
a  few  of  tbe  plants  and  other  chattels  which 
clearly  belonged  to  the  plaintiff  were  inten- 
tionally abandoned  by  him,  and  that  the  de- 
fendant was  not  chargeable  with  any  violent 
act  of  dominion  over  them.  This  applies  to  a 
very  small  part  of  the  property  upon  which 
the  plaintiff  founds  hie  action,  since  It  has 
been  already  determined  that  the  greenhouse 
belonged  to  the  defendant  and  uncontradict- 
ed evidence  In  the  case  tended  to  show  that 
tbe  greater  part  of  the  plants  remaining  on 
the  premises  had  been  given  to  the  defend- 
ant's wife  by  the  prior  owner,  and  to  were 
not  Included  in  tbe  propwty  sold  by  him  to 
the  plaintiff. 

In  an  action  of  trespass  as  well  as  an  ac- 
tion of  trover,  tbe  wrongful  act  of  tbe  de- 
fendant constitutes  the  gist  of  the  action. 
A  verdict  for  the  defendant,  tberetore,  Aeter- 
mlnes  that  he  did  not  commit  the  acts  com- 
plained of,  and  It  must  be  assumed  that  the 
Jury  were  not  Influenced  by  any  instmctlon 
relating  to  the  measure  of  damages. 

The  third,  fourth,  fifth,  and  sixth  excep> 
tlons  relate  to  damages,  and  need  not,  there- 
fore, be  considered,  since  the  Jnry  did  not 
reach  that  question. 

Motion  overrnled. 

Efxceptlons  overruled. 


SMITH  T.  PRBSTON. 

(Supreme  Jndldal  Court  ot  Maine.   April  22. 

1908.) 

1.  Nuisance  (S  72*)  —  Coxuoir  Nitibakcb  -~ 

Special  Dahaoes.: 

One  who  suffers  special  Injury  from  a  com- 
mon Duieaoce  may  recover  damages  hi  an  action 
at  law  from  the  persoo  creating  it 

[Bd.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  I  161;  Dec  Dig.  }  72.*] 

2.  Municipai.  OoBPoaATiona  (I  776*)  —  Ob- 
BisucnoN  Ik  Public  Wat— ' 'Nuisance." 

An  obstraction  placed  within  the  limits  of 
a  public  way  is  a  nulBauce  at  common  law  as 
well  as  by  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Ceut  Dig.  |  1630:  Dec  Dig.  { 
776.* 

For  other  definitions,  see  Words  and  PhnUMS, 
vol.  5.  pp.  4855-1S64:  vol.  8,  p.  7734.1 
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a.  MUWICIPAI,  COBPOBATtOirS  (t  808*)— Pbop- 

BBTT  ADJOinilfQ  HlQHWAT. 

One  cannot  nse  his  property  adjoining  a 
public  way  to  the  injury  of  his  neighbor's  per- 
son, while  rigbtfallj  travelins  upon  aach  way. 

[Ed.  Note.— Fttr  other  cases,  ses  Municipal 
Corporations,  Gent  DIk.  H  16S4-1687;  Dec 
Dig.  I  806.*] 

4.  MUNIOZPAZ.  COBFOBATIOirB  (|  809*)  —  Ob- 

stbuctIitg  Public  Way— I/Iability. 

One  who  creates  an  obstruction  in  a  pub- 
lic way  is  not  relieved  from  liability  for  dam- 
ages lesalting  therefrom  to  travelers  while  law- 
fully traveling  alcmg  such  way,  notwithstanding 
that  some  other  person  has  neglected  his  duty 
to  remove  the  obstruction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  |i  1688-16M;  Dec. 
Dig.  I  809.*i 

Bw  MuiriOXPAI,  OOBPOSATIONS  (I  808*)  — 
StKEITB— DiaCEABGE  OT  WATCB. 

The  proprietor  of  land  may  maintain  a 
structure  thereon  up  to  the  line  of  a  public 
w»;  but,  if  bj  tbat  structure  he  InteroeptB 
and  artlfldally  coIleetB  the  snow  and  ndn  which 
wonid  have  been  harmless  if  allowed  to  reach 
the  ground  as  It  fell  from  the  clouds,  tt  is  his 
doty  to  control  the  water  so  collected,  and  not 
discharge  it  or  allow  It  to  escape  upon  the 
public  way,  thereby  obstmeting  such  way. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Crat  Dig.  |  1686;  Dee.  Dig.  S 
80&*] 

6.  MniriciFAi.  Cobpobaiionb  (|  80S*)  — 
Streets  —  Ice  —  Liabiutt  of  Abottikg 

OWREB. 

Wh«i  a  puUic  sidewalk  is  obstructed  by 
an  accumulation  of  ice  resulting!  from  water 
artificially  collected  and  dischargid  upon  it  by 
a  defective  gutter  <m  a  building,  and  the  owner 
ot  such  bnudinr  has  ctxitrol  over  it  as  to  Its 
physical  condition  and  repair,  and  a  person 
while  rightfully  using  the  sidewalk  as  a  traveler, 
and  in  the  exercise  of  due  care,  is  injured  by 
that  <d)etructIon,  such  owner  is  liable  in  dam- 
ages to  the  person  so  injured. 

[Ed.  Note.— 'For  other  cases,  see  Municipal 
Corporations,  Cent,  Dig.  |  1686;  Dec  Dig.  | 
808.*]  ^ 

7.  MuirioiPAi,  Cobpobahonb  (i  703*)  — 
Stbeeto— OsBTBucTion  roB  Business  Pub- 
poses. 

The  ri^t  of  travelers  to  use  public  ways 
may  be  t»nporarily  interrupted,  ana  the  travel- 
er most  submit  to  some  inconveniences  occas- 
ioned by  the  use  of  adjoining  property  for  busi- 
neis  purposes.  Such  necessary  interruptions 
and  unavoidable  inconveniences  are  not  unlaw- 
ful obstructiMis:  but,  when  a  public  sidewalk 
Is  unlawfully  obstructed  as  the  result  of  the 
neglect  of  the  owner  of  a  building,  over  whidi 
he  has  control,  to  keep  bis  building  in  safe 
condition,  such  owner  Is  liable  in  damages  to 
any  person  injured  by  sodi  obstruction. 

[Ed.  Note.— For  other,  coses,  see  Municipal 
Corporations,  Dec.  Dig.  t  703.*] 

8.  Landlobd  ahd  Tbhaht  a  167*)— Failubx 
TO  Repaib— Irjubibs  to  Thud  PExaoifa— 

LXABtLITT  or  IiANOLOBD. 

Whenever  an  owner  is  boond  to  repair  his 
boilding,  and  has  omtrol  of  it  sufficfeDt  for 
that  purpose,  he,  and  not  the  tenants,  is  liable 
to  a  third  person  for  damages  arlsiog  from  a 
neglect  to  repair.  Such  liability  rests  upon  the 
elementary  principle  that  the  party  whose  neg- 
lect of  dnty  causes  the  damages  u  responalbre 
therefor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  i  670;  Dec  Dig.  |  167.*] 


9.  LATOLOBD  and  TEIf  AITT  (|  167*)— ICE  UpOX 
8JDEWAX.K— LlABILXTT  OF  LaNDXABD. 

In  the  case  at  bar,  held,  that  the  defend- 
ant's liability  arose  from  the  fact  that  he  caus- 
ed the  obstmcti<Mi,  and  not  because  an  ob- 
struction, which  he  did  not  cause,  was  suffeied: 
to  exist  (HI  the  ridewalfc  adjoining  Us  property. 

[Ed.  Note^— For  oUier  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  H  672,  674;  Dec  Dig.  i 
167.*] 

10.  TBIAI.  I  2E^)  — IlTBTSUCnORS  — Mattebs 

Not  Sufpobtbd  bt  Evideitce. 

Also  in  the  case  at  t>ar  the  defendant  land- 
lord requested  the  presiding  jastice  to  instruct 
the  jury  "that  If  there  was  any  understandiog 
that  the  landlord  should  make  repairs  for  the 
tenant,  if  there  were  any  defects,  he  would  not 
be  liable  until  be  got  notice  from  the  tenant." 
The  presiding  justice  declined  to  give  tbin  in- 
stmctlon  excei»t  as  previously  explained.  HeU, 
that  the  case  did  not  show  that  there  was  any 
understanding  that  the  tenants  were  to  have 
any  care  over  the  exterior  of  the  building,  or 
even  to  report  to  the  defendant  any  defect 
which  they  might  observe  therdn.  and  that  the 
requested  instruction  was  property  refused. 

[Ed.  Note.— For  other  eases,  see  TriaL  Cent 
Dig.  Sf  506-61S;  Dec  Dig.  I  2S2.*] 

(Offidal.) 

Exceptions  from  Supreme  Judicial  Goort, 
Cumberland  County. 

Action  on  the  case  for  personal  injuries 
by  Catherine  Smith  against  John  C.  Preston. 
Verdict  for  plaintiff,  and  defendant  excepts, 
and  moves  for  a  new  trial.  Motion  and  ex- 
ceptions oTemiled,  and  lodgment  oa  the  ver- 
dict 

Action  on  tJie  case  to  recover  damaces  for 
pMMHul  Injuries  mistaliied  by  the  plaintUT 
Febnutry  1,  1807,  aod  caiued  by  the  alleged 
Diligence  of  the  defendant  Tlie  defendant 
was  the  owner  of  a  certain  twMtory  build- 
ing on  Washington  avenue,  Portland,  and  the 
plaintiff  claimed  that  a  certain  gutter  on  the 
outside  of  the  defendant's  building  and  over 
which  be  had  control  was  defective  and 
leaky,  bo  that  the  wa^  aecomtilated  by  it 
was  wrongfully  dlsdiarged  upon  the  public 
sidewalk,  where  it  ttoma  and  rendwed  the 
sidewalk  dangerous,  and  that  the  accumu- 
lation of  ice  caused  ther^y  was  an  ob- 
struction of  the  sidewalk,  and  ooiiBtitated  a 
nulgance  boUi  at  common  law  and  by  atatnte. 
The  plaintiff,  a  wranan  over  80  years  4tf  age^ 
while  lawfully  walktnc  on  this  part  of  tlie 
sidewalk,  sl^^ped  and  fell  m  the  lee^  and 
fractured  ber  left  b^ii  and  also  recti  red  oth- 
er bodily  InJurlesL  The  plalntUTs  writ  con- 
tained two  coonta— one  at  ocnnmon  law  and 
the  other  rnOex  the  atatnte.  Bee  Ber.  St  c 
22)  H  5,  18.  Flea,  the  general  i8an&  Tried 
at  the  OcMier  tain.  1907,  Sapraoe  Jddicial 
Court,  Onmborland  connty>  YenUct  for  iilain- 
tut  tor  «S07^7.  The  defendant  then  filed  a 
general  motion  for  a  new  trial,  and  also  ex- 
cepted to  the  refusal  of  IXie  prodding  Jnstloe- 
to  give  to  the  jury  a  certain  reqoeated  In- 
stmctlon. 

The  case  appears  In  the  opinion. 


*For  otbsr  casts  ses  same  toplo  and  ssotloB  NiniBBR  hi  Dee.  *  Mm,  Digs.  UOT  to  date.  A  RaportK  Inflw. 


Digitized  by 


Google 


fiUlTB  T.  PBfiSTON. 


65& 


AifOed  before  fitUffitlY,  OL  J.*  and  WBITB- 
HOnSB,  SATAGS,  SPIOAB,  COBNISH,  And 
KING,  JJ. 

Connellan  ft  Oonnellan  and  Wm.  B.  Robin- 
son.  for  plaintiff.  D.  A.  Heaher,  for  dtf end- 
ant 

KING,  J.  On  the  1st  day  of  Febraaiy, 
1907,  between  9  and  12  o'clock  In  tb»  fore- 
noon, the  plaintiff,  a  lady  past  80  yeara  of 
age.  while  walking  on  the  sidewalk  on  the 
sontherly  side  of  'Wtaahli^fton-  avenue  in 
Portland,  fell  and  recdved  bodily  injuries. 
She  claims  titiat  the  canse  of  hex  fall  was  a 
spot  of  Ice  which  had  formed  there  by  the 
freezing  ct  water  wrongfully  conducted  by 
the  defiant  from  his  building  upon  the 
sidewalk,  and  which  rendered  the  walk  dan- 
gerous. In  this  action  for  damages  she  has 
obtained  a  verdict,  and  the  case  is  here  on 
deteaOajiffB  motion  to  have  the  verdict  set 
aside  as  being  against  the  law  and  evidence 
and  upon  exceptions. 

The  defendant's  building  is  two  stories 
hSgb,  gable  roof,  standliv  in  the  comer  form- 
ed by  CnmbCTland  avenue  aa  the  west  and, 
Washington  avoine  on  the  north,  with  its 
end  facing  the  latter  avenue,  and  is  so  locat- 
ed tliat  Its  norOieast  comer  adjoins  the  side- 
walk, but  Its  northwest  comer  Is  back  eight 
or  ten  feet  'Oierefrom.  The  building  has 
wooden  gattns,  the  cme  on  the  eastwiy  side, 
at  its  street  end,  Joining  the  projecting  finish 
of  the  gable  not,  so  that  this  Joint  of  Inter- 
section sllgbtly  overhangs  the  sidewalk. 

Attached  to  the  east  side  of  this  buUdlng. 
on  Washlngbm  avom^  Is  a  oVie-story  build- 
ing of  the  defendant,  adjoining  the  line  of 
the  sidewalk,  with  its  roof  sloping  back  from 
the  street  Both  buildings  were  octnpled 
tenants,  and  all  repairs  were  to  be  made  by 
tiie  defendant 

The  plaintiff  claimed,  and  Introduced  evi- 
dence tending  to  show,  that  the  gutter  on 
the  easterly  side  of  the  two-story  building 
was  defective  and  leaky,  and  that  at  Its 
northerly  end  ovw  the  sidewalk,  there  was 
an  opening  In  the  Joint  through  which  the 
water  it  accumulated  was  wrongfully  dis- 
diai^ed  npoa  the  walk  where  It  froze,  form- 
ing a  dangerous  accumulaticm  of  ice,  that 
w^s  an  obstruction  of  the  walk,  and  caused 
her  Injuries  without  fault  on  her  part 

The  defendant  denied  this  claim,  and  te»> 
tlfled  that  the  gntter  was  not  defective,  that 
water  was  not  dlscba^ed  fnMn  It  upon  the 
walk,  and  that  on  the  morning  of  the  day  of 
the  accident  he  passed  over  this  sidewalk, 
and  saw  there  no  aocnmolatim  of  ice  aa  the 
plaintiff  alleged. 

There  can  be  little  or  no  doid>t,  however, 
from  all  the  evidence  that  there  was  at  the 
time  of  the  plalntUTs  acdd^it,  and  had  been 
for  smne  time  iffior  thereto,  a  defect  in  the 
gutter  through  which  water  was  unnatural- 
ly diadtaried  upon  the  sidewalk,  causing  Ice 


to  fbrm  thereon  abreast  the  Junction  ot  the- 
two  bulldli^ 

No  one  saw  tiie  plaintiff  fall,  and  the  de- 
fendant claims  that  she  failed  to  prove  due 
care  on  her  part  She  was  found,  with  ber 
hip  fractured,  at  the  place  where  the  ice  was.. 
She  says  she  slipped  and  fell  on  the  ice. 
There  is  nothing  in  the  case  suggesting  that 
she  had  any  Infirmity  m  account  of.wblcb 
Idle  should  have  r^ralned  from  uslz«  the 
public  streets.  On  the  other  hand,  It  ap- 
pears affirmatively  that  she  was  accustomed 
to  travd  upon  the  streets,  and  was  active  and 
Bpiy  for  <me  of  her  age. 

Her  statemott  as  to  her  conduct  at  the- 
time  was:  "I  was  walking  along  the  side- 
walk as  I  usually  do,  paying  attention  to-  my- 
business."  The  Jury  had  a  right  to  under-- 
Btand  from  that  statemwt  that  she  was^ 
"paying  attention**  to  where  and  how  ahe- 
was  walking.  That  .  Is  evidence  of  due  oara. 
Whether  or  not  ahe  did,  in  fact,  exarlse  due- 
car^  was  en  issue  for  the  jmy..  Tiiat  issue- 
tfa^  must  have  decided  for  the  plaintUE,  and', 
tb^  decision  should  control. 

It  will  serve  no  useful  purpose  to- Incor- 
porate here  any  extended  review  of- the  evl-- 
doice,  wbldi  Is  somewhat  conflicting.  From: 
an  examination  of  the  whole  case,  we  are  of' 
opinion  that  a  Jury  would  be  warranted  In. 
finding  that  the  sidewalk  was-  obstructed  by 
an  accumulation  of  Ice  resulting  ficomiwater- 
artlfldally  collected  and  alac barged  upon  it . 
by  a  defective  gutter  of  the-  defimdanfs. 
building,  over  which  he  bad  oontml'  as  to  its  . 
physical  condition  and  repair,,  and  that  while - 
rightfully  mlng  the  sidewalk  as  a  traveler, 
and  in  the  exercise  of  due  care,,  the  plaintiff 
was  injured  by  that  obstruction. 

If  upon  these  facts  and  c<mdltions  the  ac- 
tion is  maintainable,  then  the  defendant's  mo-  - 
tlon  for  a  new  trial  must  be- denied. 

But  notwithstanding  those  facts,  the  de- 
fendant contends  that  h«  did'  not  create  the- 
obstruction  by  any  wrongful  act  or  cause  its 
existence  by  the  n^lect  of  any  duty  owing - 
by  him  to  the  plaintiff  ;  and*  furthermore, 
that  he  was  a  mere  landlord,  and  not  the- 
occupant  of  tbe  building,,  and  that  those  In 
occupation  as  tenants  are  liable,  if  any  one 
is  liable,  for  the  alleged  obstruction. 

We  have  already  observed  that  tbe  Jury 
were  warranted  In  finding,  as  a- fact  that  the 
building,  at  leaet  that  part  of  it  Indudlng. 
the  d^ective  gutter,  was  under  the  generaL 
care  of  the  defendant,  and-  that  be  bad  such : 
control  of  tbe  premises-  as  was  necessary  to> 
keep  them  In  proper  and. safe  condition.  His- 
own  testimony  eBtabllahed  that  fact   In  an- 
swer to  the  question:  "What  arrangement,  if 
any,  bad  yon  made  fon  the  repairs  of  the  two- 
story  building?'  he  said:  "Well,  I  made  all 
repairs.  Yfben  I  was  Informed  anything  was. 
needed,  or  If  I  discovered  anything  was  out. 
of  repair,  i  had  It  fixed."    He  not  only  re- 
tained the  right  to  make  repairs,  but  tbe  lia- 
billt7  to  kaejt  the  building  inj^i^fecand  safs? 
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condition  continued  to  rest  upon  him  not- 
withstanding the  letting. 

Whenever  an  owner  la  bound  to  repair  his 
bntldlDg.  and  has  control  of  It  sufficient  for 
that  purpose,  he,  and  not  the  tenants.  Is 
liable  to  a  third  person  for  damages  arising 
from  a  neglect  to  repair.  Soch  liability  rests 
upon  the  elemratary  principle  that  the  party 
whose  neglect  of  duty  causes  the  damages  Is 
responsible  therefor.  Klrby  t.  Boylston  Mar- 
ket Association,  14  Gray  (Mass.)  249,  74  Am. 
Dec.  682;  Shipley  t.  Fifty  Associates.  101 
Mass.  251,  254,  8  Am.  Rep.  346;  Id.,  106  Mass. 
IM,  200,  8  Am.  Rep.  318;  Lame  t.  Farren 
Hotel  Co.,  116  Mass.  67. 

The  same  principle  governs  In  actions  be- 
tween tenant  and  landlord  for  damages  aris- 
ing from  defects  and  want  of  repair  of  the 
premises.  See  Toole  v.  Beckett,  67  Me.  S44, 
24  Am.  Rep.  64 ;  Simonton  v.  Lorlng,  68  Me. 
164, 28  Am.  Rep.  29;  McCarthy  v.  York  County 
Savings  Bank,  74  Me.  316,  43  Am.  Rep.  591 ; 
Clifford  V.  Atlantic  Cotton  Mills,  146  Mass. 
47,  16  N.  B.  84,  4  Am.  St  Rep.  279.  In  all 
the  cases  the  criterion  of  liability  is  the  obli- 
gation to  maintain  and  repair  with  the  right 
-of  control  for  that  purpose. 

As  bearing  upon  the  defendant's  liability, 
It  Is  also  to  be  noticed  that  the  duty  here 
n^lected  was  to  repair  the  gutter  and  main- 
tain it  In  a  reasonably  suitable  condition  to 
keep  the  water  it  collected  from  the  side- 
walk, and  not  merely  to  ke^  the  gutter  free 
from  such  obstructions  of  ice  or  snow  as 
would  be  likely  to  occur  from  storms  and  sud- 
den climatic  changes  In  the  winter  season. 
The  latter  duty  may  rest  upon  the  occupant, 
although  the  owner  Is  bound  to  maintain  and 
repair.  Bnt  that  Is  not  this  case.  Here  the 
neglect  to  repair  allowed  the  water  to  fall 
upon  the  walk  unnaturally.  It  was  the 
defendant's  neglect,  because  the  duty  to  r» 
pair  rested  on  him. 

Was  the  defendant's  failure  to  repair  the 
gutter,  80  that  the  water  it  collected  should 
not  be  discharged  unnaturally  upon  the  pub- 
lic way,  the  neglect  of  a  dntr  be  owed  to  the 
plaintiff? 

The  proprietor  of  land  may  maintain  a 
structure  thereon  up  to  the  line  of  a  public 
way,  but  he  cannot  thereby  unreasonably 
obstruct  such  way  with  Impunlly. 

The  defendant  by  his  building  intercepted 
and  artificially  collected  the  snow  and  rain 
which  would  have  been  liarmless  if  allowed 
to  reach  the  ground  as  It  fell  from  the  clouds. 
It  was  bis  duty  to  control  the  water  so  col- 
lected, and  not  discharge  It  or  allow  It  to  es- 
cape to  the  injury  of  others. 

It  is  too  well  settled  to  need  the  citation  of 
authorities  that  no  one  may  artificially  collect 
water  on  his  own  land  by  means  of  a  building 
or  otherwise,  and  discharge  It  unlawfully  up- 
on his  neighbor's  property  upon  which  It 
would  not  have  naturally  fallen.  If  he  does 
BO,  be  Is  liable  for  the  resulting  damages. 
Ntfther  has  he  tlie  right  to  AiatAaese  water 


so  collected  upon  the  public  way  where  It 
would  not  have  naturally  fallen.  If  in  so 
doing  he  obstructs  such  way.  No  one  would 
contend  that  an  abutter  upon  a  public  way 
would  have  the  right  to  obstruct  such  way  by 
discharging  water  thereon  from  his  cistern. 
Wherein  is  the  distinction  between  such  case 
and  the  one  before  us?  The  same  duty  to  re- 
frain from  obstructing  the  public  way  arises 
in  the  one  case  as  In  the  other.  In  either 
case  the  water  would  be  discharged  upon  the 
way  unnaturally  in  consequence  of  the  use 
made  of  adjoining  property. 

The  reason  why  the  defendant  owed  a  duty 
to  the  plaintiff  not  to  cause  her  injury  by 
turning  the  water  from  bis  building  upon  the 
public  way  is  very  aptly  stated  in  Shipley  v. 
Fifty  Associates,  106  Mass.  197,  8  Am.  Rep. 
318,  in  these  words:  'The  plaintiff  at  the 
time  of  the  accident  was  where  she  had  a 
right  to  be,  and  was  not  guilty  of  any  want 
of  due  and  reasonable  care.  For  the  purpose 
for  which  she  was  using  the  sidewalk,  her 
rights  were  exactly  the  same  as  if  she  owned 
the  soli  in  fee  simple.  The  case  in  our  JuAg- 
ment  depends  upon  the  same  rules,  and  is  to 
be  decided  on  the  same  principles,  aa  If  it 
raised  a  question  between  adjoining  proprie- 
tors, in  which  the  lands  or  buildings  of  one 
were  injured  by  the  manner  in  which  the 
other  had  seen  fit  to  occupy  or  use  his  own 
land  and  buildings.  In  contemjdatiim  of  law 
the  person  is  at  least  as  much  mtitled  to  pro- 
tection as  the  estate." 

If  one  may  not  use  his  property  to  the  la- 
Jury  of  bis  neighbor's  land,  he  certainly  may 
not  use  it  to  thp  injury  of  bis  neighbor's  per- 
son while  rightfully  traveling  upon  the  pub- 
lic way. 

The  right  of  travelers  to  use  the  public  way 
may  be  temporarUy  lotermpted,  and  tbe 
traveler  must  submit  to  some  Inconveniences 
occasioned  by  the  use  of  adjoining  property 
for  business  purposes.  Such  necessary  in- 
terruptions and  unavoidable  Inconveniences 
are  not  unlawful  obstructions.  But  in  this 
case  the  Jury  Iiave  found  that  the  sidewalk 
was  unlawfully  obstructed  as  the  result  of 
the  defendant's  neglect  to  keep  hia  building 
In  safe  condition. 

From  both  reason  and  authority  the  de- 
fendant must  be  held,  liable  for  tbe  obstruc- 
tion which  caused  the  plaintiff's  injury. 

An  obstruction  placed  within  the  limits 
of  a  public  way  is  a  nuisance  at  common 
law  as  well  as  by  statute.  Rev,  St  c.  22, 
i  5;  Corthell  v.  Holmes,  88  Me.  376,  34  Atl. 
173.  One  who  suffers  special  Injury  from 
a  common  nuisance  may  recover  damages  in 
an  action  at  law  from  tbe  person  creating  It. 
Rev.  St.  c.  22,  f  13;  Holmes  v.  Corthell,  SO 
Me.  31.  12  Atl.  730;  Brown  v.  Watson.  47  Me. 
161,  74  Am.  Dec.  482;  Dudley  v.  Kennedy. 
63  Me.  465;  Staples  v.  Dickson,  88  Me.  362. 

34  Atl.  isa 

But  the  defendant  further  contends  that 
be  la  not  liable  becanae  It  was  tbe  duty  ol 
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tbe  occnpants  of  the  building  to  remove  the 
snow  and  Ice  from  the  sidewalk  adJolDlng 
the  building.  Assuming  that  such  duty  did 
devolve  upon  the  occupants,  we  think  the 
neglect  of  that  duty  did  not  discharge  the  de- 
fendant from  his  UablUt?  in  this  action.  He 
who  creates  an  obstruction  in  tbe  public  way 
Is  not  relieved  from  liability  for  damages  to 
travelers  reanltlng  therefrom,  notwithstand- 
ing tlut  some  other  iKraon  has  n^Iected  his 
doty  to  remove  tbe  obstmction.  Tbe  de- 
fendant's liability  here  arises  from  the  fact 
that  he  caused  the  obstmction,  and  not  be- 
cause an  obstruction,  which  he  did  not  cause, 
was  suffered  to  exist  on  the  walk  adjoining 
his  property.   The  motion  must  be  denied. 

The  Exceptions.  At  the  conclusion  of  the 
charge  counsel  for  the  defendant  requested 
the  court  to  Instruct  the  Jury: 

*rrhat  if  there  was  an  nnderstandlng  that 
Hie  landlord  Bhonld  make  r^ln  for  the  ten- 
ant, If  there  were  any  defects,  he  would  not 
be  liable  until  he  got  notice  from  the  ten- 
ant." To  which  the  court  replied:  "I  shall 
decline  to  give  tha^  except  as  I  have  al- 
ready explained." 

Tbe  question  whetfaw  the  liftbllKy  to  re- 
pair was  upon  the  defendant  or  his  tenants 
under  the  lettlx«.was  clearly  presented  to 
the  Jury  as  an  Issue  of  fact,  and,  as  to  the 
defendant's  knowledge  of  the  particular  de- 
fect, the  court  said:  "He  would  not  be  liable 
for  anything  which  he  was  absolutely  Ignor- 
ant of,  either  as  understanding  how  this  gut- 
ter was  originally  made,  or  having  his  atten- 
tion by  observation  called  to  its  condition,  U 
it  seemed  to  be  absolutely  perfect  as  he  ob- 
served It  from  day  to  day.  But  If  he  did,  by 
his  constant  observation  of  his  building,  be- 
ing a  practical  man,  observe  what  the  condi- 
tion of  this  gutter  was,  havli^  an  opportunity 
as  he  passed  by  to  see  whether  it  was  leaking 
or  not,  or  whether  there  was  Ice  being  formed 
underneath  it,  the  Jury  would  determine 
whether  as  a  matter  of  fact  he  knew  of  Its 
condition,  or  would,  by  reasonable  diligence, 
have  been  bound  to  know.  So  if  you  find 
that  he  bad  the  control  of  the  roof  and  was 
bound  to  make  the  repairs  upon  It,  and  that 
the  tenants  were  not,  then  he  would  be  lia- 
ble, provided  there  was  such  a  public  nui- 
sance caused  by  him  as  obstructed  the  side- 
walk and  made  It  dangerous  at  the  time." 

The  case  does  not  show  that  there  was  any 
understanding  that  the  tenants  were  to  have 
any  care  over  the  exterior  of  the  building  or 
even  to  report  to  the  defendant  any  defect 
which  they  might  observe  therein.  We  think 
the  requested  Instruction  was  properly  re- 
fused. The  instmctionB  given  upon  the  mat- 
ter of  nottce  to  the  defendant  were  as  favor- 
able as  he  could  claim.  Tbe  exceptions  must 
be  overmled.  The  entry  is  to  be: 

Motion  and  exceptions  ovomled. 

Judgment  on  the  verdict 


LITTLEFIELD  et  al.  v.  MAINE  CENT. 
R.  CO. 

{Supreme  Judicial  Court  of  Maine.    April  1, 
1908.) 

1.  Pleading  (S  189*)— Motion  to  Disuisb— 
Demubbik. 

At  common  law  a  motl(«i  to  dltmiM  and  a 
demurrer  are  not  interchangeable. 

[Ed.  Note.— For  other  casec  see  Pleading, 
Dec.  Dig.  I  189.*] 

2.  DisiassAX.  AND  Nonsuit  (i  S5*)— Motion 
TO  Dismiss— Gbodndb. 

At  CMnmoQ  law  a  motion  to  dismiss  can 
be  used  to  abate  the  action  only  when  it  is  ap- 
parent from  the  record  that  the  court  has  no 
jurisdiction;  and,  when  an  order  of  disoifsital 
is  made,  tbe  action  ends. 

[Ed.  Note.— For  other  cases,  see  IMsmissal 
and  Nonsuit,  Coit  Dig.  I  116;  Dec  Dig.  | 
5ft.*] 

a  Plsadino  (i  226*)— DEmnm-OpEBATioN 

AND  EFVKOT. 

At  common  law  a  demurrer  admits  tbe  ju- 
risdiction, but  attacks  the  pleadings;  and,  If 
the  demurrer  be  sustained,  the  actim  Is  not 
thereby  dismissed,  but  there  may  still  be  op- 
portunity for  amendment,  and,  until  further 
steps  are  takw,  the  action  remains  on  the 
docket. 

[Ed.  Notew—For  other  eases,  see  Pleading, 
Cent  Dig.  I  575;  Dea  Dig.  |  225.*] 

4.  DisHissAi,  AND  Nonsuit  (S  5S*)— Motions 
TO  Dismiss— Defects  in  Pleading. 

An  action  at  common  law  is  not  to  be 
dismissed  for  mere  defects  in  pleading  that  are 
amendable,  or  which  may  be  cured  by  ver- 
dict, if  it  appears  that  tbe  court  has  jurisdictton 
and  the  plaiotitF  has  stated  a  good  cause  of  ac- 
tion. The  defendant  should  demur,  it  he  wish- 
es to  raise  objections  to  such  defects. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Gent  Dig.  H  184t  18tt,  187;  Dec.  * 
Dig.  S  58.*1 

5.  Dismissal  and  Nonbtjtt  (J  55*)— Motion 
TO  Dismiss— Statotobt  Pboceedinos. 

In  statutory  proceedings,  where  the  juris- 
diction of  tbe  court  rests  upon  altegatim  and 

Sroof  of  statutory  requirements,  a  motion  to 
irnniss  may  serve  the  purpose  of  a  demurrer, 
and  the  motion  will  lie  where  it  appears,  aa- 
Buminf;  the  alleKatious  to  be  true,  that  tbe  court 
has  DO  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  NonsDit,  Cent  Dig.  |  110;  Dec  Dig-  i 
55.*] 

6.  Dismissal  and  Nonsuit  (S  53*)— Motions 
TO  Dismiss— pBOor  Dehors  the  wbit. 

A  motion  to  dismiss  does  not  lie  when  to 
suiqwrt  it  or  resist  It  proof  Is  necessary  dehors 
the  writ 

[Ed.  Note.— For  other  eases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  {  l07;  Dec.  Dig.  I  53.*] 

7.  Reflbvin  (I  85*)— Declabation— Motion 

TO  Dismiss— G  bo  UN  OS. 

In  a  common-law  action  of  replevin,  a 
motion  to  dismiss  does  not  lie  when  the  alleged 
reasons  for  dismissal  are:  (1)  Insufficient  de- 
scription of  the  property  taken ;  (Zi  want  of 
allegation  of  ownership  or  rl^ht  of  posseRsion  in 
the  plaintiff;  (3)  want  of  allegation  of  demand 
before  suit ;  (4)  want  of  allegation  of  value, 
but  such  objections  should  be  raised  by  de- 
murrer, if  raised  at  all,  as  they  are  mere  defects 
in  pleading  which  can  be  cured  by  amendment 
or  veidict,  and  do  not  go  to  the  jurisdiction  of 
the  court. 

[Eld.  Note.— For  ottier  cases,  see  Replevin, 
Dec.  Dig.*  8  85.*] 


*For  otlMT  casM  im  same  topic  and  sectioa  NUUBER  In  Dec  *  Am.  Diss.  UOT  to  date,  *  Reporter  Indexes 
71A.-42 
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8>  Replevin  <|  85*)— Motion  to  Diaitiss— 

SupriciENCT  OF  Bond. 

Id  a  common-law  action  of  replevin,  a  mo* 
tion  to  dismiss  the  action  for  the  alleged  reason 
that  the  bond  is  not  signed  by  sufficient  snre- 
ties  win  not  be  sustained,  altnongh  the  oldec- 
tion  comes  within  the  scope  of  the  motion, 
when  it  appears  that  on  its  face  the  bond  is  in 
due  form  and  sufficient. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  I  329 ;  Dec  Dig.  S  85  *i 

9.  Replevin  (J  58*)— Alleoatior  of  Owneb- 

SHIF— SUFFICIBNCT. 

In  an  action  of  replevin,  an  all^tion  that 
the  goods  "belonged  to  the  plaintiCT'  is  a  suffi- 
cient averment  of  ownership. 

iEd.  Note. — For  otiier  cases,  see  Replevin, 
Cent.  Dig.  1  211 ;  Dec  Dig.  $  5S.*] 

10.  Replevin  ({  61*)— Axlboation  of  De- 
man  [>— Necessity. 

In  an  action  of  replevin,  demand  la  a  mat- 
ter of  proof,  and  not  of  pleading. 

[BJd.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  S  223 ;  Dec  t)ig.  S  61.  •] 

11.  Replevin  ({  59*)— Alxaoation  or  Value 
— Necesbitt. 

In  an  action  of  replevin,  the  allegation  of 
value  is  unnecessary;  and,  even  if  required,  an 
averment  in  the  proviso  that  the  plaintiff  gave 
bond  in  a  sum  certain,  "being  twice  the  value 
of  said  goods  and  chattels,"  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  §S  215-213 ;  Dec  Dig.  }  69.*] 

12.  Replevin  (|  57*) —Declaration— Sutfi- 

CIENCT. 

In  the  case  at  bar,  held,  that  the  declara- 
tion follows  exactly  the  form  of  replevin  writ 
established  by  St  1S21.  p.  312,  c  ^,  $  9.  and 
in  general  oae  in  this  state  for  more  than  80 
jrears. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  S  67.*] 

13.  Replevin  ({  20*)— Time  to  Sub— Pbbma- 
IDBE  Action. 

When  a  replevin  writ  is  made  provisionally 
to  be  used  wily  in  case  of  the  refusal  of  the 
defendant  to  surrender  the  property  after  de- 
mand, and  is  not  served  until  after  demand  and 
refusal,  the  action  ia  not  prematurely  brought 
[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  $  20.*] 

14.  Eeckivebs    (8    173*)  —  AuTHOBiTT  —  Re- 
plevin. 

When  receivers  of  a  street  railway  com- 
pany have  I>een  duly  appointed,  with  express  au- 
thority *'to  prosecute  and  maintain  any  suits  at 
law  or  in  equity  for  the  recovery,  preservation, 
or  protection"  of  the  property  of  the  railway 
company,  no  special  decree  is  needed  in  order 
to  authorize  such  receivers  to  prosecute  and 
maintain  an  action  of  replevin  for  the  recovery 
of  personal  property  ot  the  railway  company, 
alleged  to  be  uniawiully  taken  and  detained  by 
a  defendant. 

[VjH.  Note.- For  other  eases,  see  Recdvers, 
Dec.  Dig.  $  173.*] 

(Official.) 

ExceptlODB  from  Supreme  Judicial  Court, 
Knox  County. 

Replevin  by  A.  S.  LIttlefleld  and  others,  as 
receivers  of  the  Rockland,  South  Thomaston 
&  Owls  Head  Street  Railway  against  the 
Maine  Central  Railroad  Company.  Defend- 
ant's motion  to  dismiss  was  overruled,  and 
it  excepts.  The  cnse  was  also  brought  before 
the  Supreme  Judicial  Court  on  a  report  of 


the  evidence.   Exc^itloiis  orerruled.  Juds- 
ment  for  plaintiffs. 

Action  of  r^leviu  brought  by  the  plaintiffs 
as  receivers  of  the  Rockland,  South  Thomas- 
ton  &  Owls  Head  Street  Railway  for  one  reel 
of  copper  trolley  wire  alleged  to  have  been 
taken  and  detained  by  the  defendant  The 
plaintiffs'  writ  and  declaration  were  as  fol- 
lows: 

"State  of  Maine,  Knox — ss. 

"To  the  Sheriff  of  Oar  County  of  Ejiox,  or 
His  Deputy — Greeting; 

"We  commend  you  that  you  replevy  the 
goods  and  chattels  following,  viz.:  One  reel 
4-0  grooved  copper  trolley  wire  belonging  to 
A.  S.  LltUefield,  S.  T.  Kimball,  both  of  Bock- 
land,  and  J.  E.  Moore,  of  Thomastoo,  Knox 
county.  Me.,  as  receivers  of  the  Rockland, 
South  Thomaston  &  Owls  Head  Railway,  now 
taken  and  detained  by  Maine  Central  Rail- 
road Company  In  Rockland  aforesaid,  and 
them  deliver  unto  the  said  LIttlefleld,  Kim- 
ball, and  Moore,  receivers,  provided  the  same 
are  not  taken  and  detained  upon  mesne  pro- 
cess, warrant  of  distress,  or  upon  execution 
as  the  proiierty  of  said  LIttlefleld,  Kimball, 
and  Moore,  receivers,  and  summon  the  said 
Maine  Central  Railroad  Company  that  it 
may  appear  before  our  Justices  of  our  Su- 
preme Judicial  Court,  next  to  be  bolden  at 
Rockland,  within  and  for  the  county  of  Knox, 
on  the  1st  Tuesday  of  April  next,  to  answer 
unto  the  said  LIttlefleld,  Kimball,  and  Moore, 
receivers,  In  a  plea  of  replevin,  for  that  the 
Bald  Alaine  Central  Railroad  Company,  on  the 
Ist  day  of  March  at  aald  Rockland  anlnwfol- 
ly,  and  without  any  Justifiable  cause,  took 
the  goods  and  chattels  of  the  said  LIttlefleld, 
Kimball,  and  Moore,  receivers,  as  aforesaid, 
and  them  unlawfully  detained  to  this  day,  to 
the  damage  of  the  said  LIttlefleld,  Kimball, 
and  Moore,  receivers,  as  they  say,  the  sum  of 
$500;  provided,  they  the  said  LltUefleld. 
Kimball,  and  Kfoore  as  receivers  ahaU  give 
bond  to  the  said  Maine  Central  Railroad 
Compnny  with  sufficient  surety,  or  snretles.  In  . 
the  sum  of  $1,000,  being  tvrice  the  value  of 
the  said  goods  and  chattels,  to  prosecute  the 
said  replevin  to  final  Judgment,  and  to  pay  i 
such  damages  and  costs  as  the  Bald  Maine 
Central  Railroad  Company  shall  recover  ; 
against  them,  and  also  to  retnm  and  restore  ' 
the  same  goods  and  chattels,  In  like  good  or-  i 
der  and  condition  as  when  taken,  la  caae 
such  shall  be  the  final  Judgment;  and  bare 
you  there  this  writ  with  your  doings  ther^n, 
together  with  the  bond  you  shall  take. 

"Witness,  LuclllIuB  A.  Emery,  Chief  Jus- 
tice of  our  Supreme  Judicial  Court  at  Rock- 
land, the  Ist  day  of  March,  A.  D.  1907. 

"Gilford  B.  Butler,  Clerk."  ! 

A  bond  to  the  defendant  as  required  by 
the  writ,  for  the  sum  of  $1,000.  "being  twice 
the  value  of  Bald  goods  and  chattels,"  «-as 


•For  otliw  cssei  see  sama  topic  and  Boetlon  NUMBER  In  D«c.  ft  Am.  Digs.  1M7  to  dftt*.  ft  Beportw  lodazes 

Digitized  by  Google 


Me.) 


LITTLEFIELD  t.  MAINE  GENT.  R.  00. 


669 


duly  executed  by  the  plalntltb  as  principals, 
and  by  the  National  Surety  Company,  "a  cor- 
poration duly  organized  by  law  and  having 
an  office  at  said  RocklancC"  as  surety.  See 
Rev.  St  C  49,  S  119. 

The  writ  was  duly  ottered  at  the  April 
term,  1907,  Supreme  Judicial  Court,  Knox 
county,  at  vbicSt  time  the  defendant  filed  a 
motion  to  dismiss  the  actlfm  for  the  follow- 
ing reasons: 

"First  Because  the  goods  and  chattels 
mentioned,  and  which  the  officer  was  com- 
manded to  tak^  are  not  definitely  or  suffi- 
ciently described. 

"Second.  Because  the  plaintllb  are  not 
named  as  owners,  or  that  they  liave  or  had 
a  right  of  possession  to  the  articles  named. 

"Third.  Because  there  is  no  arermffiit  in 
the  writ  of  a  demfnd  having  been  made  upon 
the  dtfendant  btfore  this  action  was  com- 
menced, or  that  said  article  was  tortloosly  or 
unjastly  taken  or  detained. 

"Fourth.  Because  there  is  no  avermoit  or 
statement  In  the  writ  of  the  ralne  of  the  arti- 
cle alleged  to  have  been  taken  and  detained. 

"Fifth.  Because  the  bond  Is  not  signed  with 
sufficient  snreties. 

"Wherefore  the  defendant  prays  Judgment 
of  said  writ,  and  for  a  return  of  the  goods 
and  chattels  therein  named." 

This  motion  was  overruled,  and  the  defend- 
ant excepted.  The  action  was  then  continued 
to  the  Sept^ber  term,  1907,  of  said  court,  at 
which  time  It  came  on  for  trial.  The  de- 
fendant pleaded  the  general  Issue  with  brief 
statement  as  follows: 

"And  said  defendant,  by  brief  statement 
of  its  further  defense,  says  that  the  goods 
and  chattels,  viz.,  the  coll  of  wire  mentioned 
in  plaintiffs*  writ  were  not  at  the  time  of 
the  issuing  of  said  writ  owned  or  po^essed 
by  the  plaintiffs,  nor  were  said  goods  and 
chattels  ever  owned  or  possessed  by  the  plain- 
tiffs, and  neither  were  they  then  or  now  en- 
titled to  the  possession  thereof  as  receivers 
or  otherwise. 

"And  the  defendant  further  says  tbat,  at 
the  time  of  the  issuing  and  service  of  said 
writ  C.  Gardner  Chalmers,  of  Bangor,  was 
the  owner  thereof,  bnt  before  that  time  said 
Chalmers  had  deposited  with  and  intrusted 
to  the  defendant  said  coil  of  wire  for  ship- 
ment whereby,  and  by  reason  whereof,  the 
defendant  became  the  owner  thereof  pro  hoc 
vice,  and  the  same  was  then  and  there  right- 
fully in  its  possession,  and  was  then  and 
there  wrongfully  and  illegally  taken  there- 
from, and  are  In  law  entitled  to  a  Judgment 
for  a  return  thereof  to  It" 

At  the  conclusion  of  the  evidence  it  was 
agreed  that  the  case  should  be  reported  to 
the  law  court  for  decision  "upon  so  much  ot 
the  evidence  as  Is  I^Uy  admissible;  the 
law  court  to  render  such  Judgment  as  the 
law  and  the  legal  evidence  require."  It  was 
also  agreed  that  the  defendant's  exceptions 
to  the  oyemtllng  ot  the  motion  to  dismiss 


should  be  carried  to  the  law  court  as  a  part 
of  the  case. 

It  was  admitted  that  the  Rockland,  South 
Thouiaston  &  Owls  Head*Rallway  was  duly 
organized  as  a  railroad  company.' 

Clause  3  of  the  original  decree  appointing 
receivers  of  the  aforesaid  Owls  Head  Rail- 
way reads  as  follows: 

"Said  recelTOrs  are  hereby  authorized  and 
directed  to  take  possession  of  all  the  real 
and  personal  property  of  said  Rockland, 
South  Thomaston  &  Owls  Head  Railway,  In- 
cluding its  line  of  railway,  its  equipment 
franchise  rights,  and  Including  all  deeds, 
books,  vouchers,  accounts,  contracts,  papers 
and  documents.  Said  receivers  shall  pre- 
serve, manage  and  care  for  said  property, 
may  employ  all  necessary  servantEi,  agents 
and  employes,  shall  collect  and  receive  all 
money  due  or  that  may  hereafter  become 
due  to  said  company  from  whatever  source 
and  shall  pay  all  wages  and  caring  for  said 
property.  Said  receivers  are  authorized  to 
prosecute  and  maintain  any  suits  at  law  or 
In  equity  for  the  recovery,  preservation  or 
protection  of  said  property." 

All  the  material  fa<^  appear  in  the  opln> 
ion,  and  In  Chalmws  v.  littlefield  et  aL,  108 
Me.  271,  69  Atl.  lOQ. 

Argued  before  WHITIBHOnSB,  BAYAOS, 
SPEAR,  CORNISH,  and  KINQ,  33. 

J.  E.  Moore,  A.  S.  Llttlefleld,  and  S.  T. 
Kimball,  for  plaintiff.  D.  N.  Mortlaud.  for 
defendants. 

CORNISH,  J.  This  is  an  action  of  replevin 
for  one  reel  of  copper  trolley  wire,  a  part  of 
a  quantity  purchased  by  the  Rockland.  South 
Thomaston  &  Owls  Head  Ralln-ay,  for  use 
In  the  constructloij  of  a  street  railway  from 
the  Rockland  Line  to  Crescent  Beach  and 
Owls  Head. 

The  plaintiffs  claim  title  as  receivers  of 
said  railway.  The  defendant  denies  the  ti- 
tle of  the  plaintiffs,  and  sets  up  right  of  pos- 
session in  Itself  as  bailee  of  C.  Gordon  Chal^ 
mers.  who  claims  ownership  by  virtue  of  an 
attachment.  In  an  action  of  assumpsit  brought 
by  him  against  the  corporation  July  12,  1904. 
and  an  execution  sale  thereon  made  June 
14.  1906.  The  case  Is  before  tills  court  on 
defendant's  exceptions  to  the  overruling  of 
Its  motion  to  dismiss,  and  also  on  a  report 
of  the  evidence. 

1.  Motion  to  dismiss. 

The  defendant  alleges  five  grounds  for  dis- 
missal, four  of  which  should  have  been  rais- 
ed, if  at  all,  by  demurrer  to  the  declaration, 
and  not  by  a  motion  to  dismiss.  These  are : 
Insufficient  description  of  property  taken; 
want  of  allegation  of  ownership,  or  right  of 
possession  In  the  plaintiffs;  want  of  allega- 
tion of  demand  before  suit ;  and  want  of  al- 
legation of  value.  It  Is  familiar  law  that  a 
motion  to  dismiss  will  lie  only  when  it  is  ap- 
parent on  the  record  that  the  court  has  no 
Jurisdiction,  as  in  case  of  want  of  ludoi-ser  to 
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en  original  writ  (Clapp  t.  Balch,  8  Me.  216; 
Pressey  v.  Snow,  81  Me.  288,  17  Atl.  71),  or 
of  writ  running  without  warrant  against  the 
body  of  the  defenOant  (Cook  v.  Lothrop,  18 
Me.  260),  or  of  want  of  Berrlce  (Searlra  t. 
Hardy,  75  Me.  461),  and  analogous  cases. 
But  an  action  at  law  Is  not  to  be  dismissed, 
if  It  appears  that  the  court  has  Jurisdiction, 
and  the  plaintiff  has  stated  a'  good  cause  of 
action,  for  mere  defects  In  pleading  that  are 
amendable  or  may  be  cured  by  verdict.  The 
defendant  should  demur  if  be  wishes  to  raise 
objections  to  such  defects.  A  motion  to  dis- 
miss and  a  demurrer  are  not  interchangeable. 
The  former  can  be  used  to  abate  an  action 
only  when  it  Is  ai^rent  from  the  record  that 
the  court  has  no  Jurisdiction.  The  latter  ad- 
mits the'  Jurisdiction,  but  attacks  the  plead- 
ings. An  order  of  dismissal  Is  a  finality. 
The  action  ends.  Not  so  with  tiie  sustaining 
of  a  demurrer.  There  may  still  be  opportu- 
nity for  amendment,  and  until  further  steps 
are  taken,  the  action  remains  on  the  docket 

In  statutory  proceedings,  where  the  Juris- 
diction of  the  court  rests  upon  allegations 
and  proof  of  statutory  requirements,  a  mo- 
tion to  dismiss  may  serve  the  purpose  of  a 
demurrer,  and  the  motion  will  He  where  It 
appears  that,  assuming  the  allegations  to  be 
true,  the  court  has  no  Jurisdiction,  as  In 
Hines  T.  PorUand,  98  M&  227,  44  Atl.  925; 
Hayford,  AplL,  t.  Bangor,  lOS  Me.  431,  69 
Atl.  688.  But  the  case  at  bar  Is  the  common- 
law  action  of  replevin,  and  not  one  of  the 
four  reasons  for  dismissal  under  discussion 
goes  to  the  Jurisdiction  of  the  court 

"A  defendant  cannot  move  for  a  dismissal 
or  nonsuit  for  the  mere  insufficiency  or  un- 
certainty of  the  declaration  or  complaint 
where  the  defects  may  be  obviated  by  amend- 
ment or  by  giving  leave  to  plead  over,  or  by 
allowing  a  continuance,  or  where  the  defect 
may  be  cured  by  verdict"  (as  Id  Stlmpson  v. 
Gilchrist  1  Me.  202,  Hutchlns,  Adm'r,  v. 
Adams,  3  Me.  174,  and  Elliot  v.  Stuart,  15 
Me.  160).  "The  underlying  principle,  as  shown 
by  the  cases  is:  That  If  trial  may  be  had 
on  the  merits  of  the  case,  and  the  defects  in 
the  pleading  may  be  amended  or  cured  by 
subsequent  pleas  or  proceedings,  the  action 
should  not  be  diamlBsed."  Cyc.  vol  14,  pp. 
440,  441. 

In  Barlow  v.  Leavitt,  12  Cush.  (Mass.)  483, 
the  defendant  attempted  to  take  advantage 
of  a  misjoinder  of  different  causes  of  action 
by  a  motion  to  dismiss,  and  the  court  In 
overruling  the  motion,  said:  "There  Is  no 
ground  for  the  motion  to  dismiss  this  action. 
The  court  below  had  jurisdiction,  both  of  the 
subject-matter  and  of  the  parties.  The  de- 
fect, If  any  existed,  was  in  the  misjoinder  of 
two  separate  and  distinct  causes  of  action, 
for  each  of  which  the  law  prescribes  different 
remedies.  At  common  law  the  only  proper 
mode  of  taking  advantage  of  such  a  defect 
was  by  a  demurrer  or  motion  in  arrest  of 
judgment  1  Chit  Plead.  236.  Under  the 
practice  act,  It  can  be  done  only  by  demur- 


rer." The  Supreme  Court  of  Vermont  In 
Alexander  v.  School  District,  62  Vt  273.  19 
Atl.  995,  noted  the  distinction  In  these  words : 
"The  motion  to  dismiss  is  sought  to  be  main- 
tained on  the  ground  that  the  plaintiff  can- 
not recover,  as  bearer,  on  the  order  set  out 
In  the  specificationB  or  bill  of  particulars,  be- 
cause it  is  not  n^tlable.  This  ground  Is 
entirely  untenable,  and  wholly  misconceives 
the  nature  and  scope  of  a  motion  to  dismiss. 
Such  a  motion  is  In  the  nature  of  a  plea  In 
abatement,  and  Is  not  used  for  testing  the 
right  of  recovery  on  the  merits,  but  only  for 
impeaching  the  correctness  of  the  proceed- 
ings for  the  purpose  of  abating  the  action. 
Defects  apparent  on  the  face  of  the  declara- 
tion, indep^ident  of  any  reference  to  the 
writ  or  its  service,  are  not  pleadable  in  abate- 
ment, nor  the  subject  of  amotion  to  dismiss. 
The  proper  way  of  taking  advantage  of  such 
defects  1b  by  demurrer  or  motion  In  arrest  of 
Judgment" 

As  to  the  first  four  objections  to  the  dec- 
laration, the  remedy  by  a  motion  to  dismies 
was  clearly  inappropriate,  and  exceptions  to 
the  overruling  of  the  motion  in  those  par- 
ticulars cannot  be  sustained. 

We  might  add,  however,  that  the  objectloas 
would  not  be  tenable  even  If  raised  on  de- 
murrer. The  description  is  ample,  within 
the  rule  laid  down  in  Musgrave  v.  Farren,  92 
Me.  198.  42  Atl.  855.  The  allegation  that  the 
goods  "belonged  to"  the  plaintiffs  Is  snfll- 
cient  averment  of  ownership.  Demand  Is  a 
matter  of  proof,  and  not  of  [(leading.  Sea- 
ver  V.  Dlngley,  4  Me.  306;  Lewis  v.  Smart 
67  Me.  206.  The  allegation  of  value  is  un- 
necessary (Blake  v.  Darling,  116  Mass.  300; 
Litchman  v.  Potter,  116  Mass.  371);  and.  If 
required,  there  Is  a  sufficient  averment  in  the 
proviso  that  the.  plaintiffs  gave  bond  "In  the 
sum  of  $1,000,  being  twice  the  value  of  said 
goods  and  chattels."  In  fact  the  declaration 
follows  exactly  the  form  of  replevin  writ 
established  by  section  0,  c.  63,  p.  312.  lAxn 
1821,  and  In  general  use  in  this  state  for  more 
than  80  years. 

The  fifth  cause  of  dismissal  Is  tbat  the 
bond  is  not  signed  with  snfflclent  snretics. 
This  objection  comes  within  the  scope  of  a 
motion  to  dismiss.  Wilson  v.  Nichols,  29  M& 
566.  But  the  bond  is  signed  by  the  National 
Surety  Company  as  surety,  as  authorized  by 
Rev.  St  c.  49,  8  119,  and  the  company  Is 
described  as  being  duly  organized  by  law  and 
having  an  office  at  said  Rockland.  On  Its 
face  the  bond  la  In  due  form  and  suflSdent 
and  a  motion  to  dismiss  does  not  He,  when  to 
support  It  or  resist  it  proof  Is  necessary  de- 
hors the  writ  Chambo'Ialn  t.  Iiake,  36  Me. 
388;  Badger  v.  TowIe>  48  Me.  20;  Hunter  t. 
Heath,  76  Me.  219. 

This  ground  therefore  falls. 

2.  The  case  on  its  merits. 

The  rights  of  the  parties  In  this  action 
have  been  substantially  established  in  the 
case  of  Chalmers  v.  Llttlefield  et  al..  lOS  Me. 
271,  09  AtL  100,  where  the  material  facU 
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connected  with  thla  litigation  are  set  forth 
with  such  fullness  that  It  is  unnecessary  to 
repeat  them  here.  The  parties  In  the  two 
suits  are  reversed,  but  the  Issues  are  prac- 
tically the  same.  In  that  case  Mr.  Chalmers 
attempted  to  hold  the  defendants  liable  In 
trover  for  the  conversion  of  certain  steel 
rails,  which  had  come  into  their  possession 
as  receivers  of  the  railway  company,  and 
which  he  claimed  to  own  by  virtue  of  an  ex- 
ecution sale  made  after  the  receivers  were 
appointed.  The  wire  la  the  case  at  bar  was 
sold  under  the  same  execution,  and  at  the 
same  time,  as  the  rails,  so  that  Mr.  Chalmers* 
source  of  title  is  the  same  in  both  caseB,  as  is 
also  that  of  the  receivers. 

In  the  former  case  this  court  held  tliat  the 
title  to  this  personal  property  passed  Into  the 
custody  of  the  recelven^  who  had  been  ap- 
pointed by  the  court  to  talce  possession  of  all 
the  property  of  the  corporation,  and  to  man- 
age it  for  the  Interest  of  the  bondholders  and 
creditors  as  their  rights  might  be  made  to 
appear ;  that  the  entire  property  was  in  cua- 
todia  l^is  when  Mr.  Chalmers,  without  leave 
of  court,  presumed  to  seize  and  sell  a  part 
of  It  on  the  execution  issued  on  a  Judgment, 
which  was  also  taken  after  the  receivers 
were  appointed,  and  this  the  law  did  not  per- 
mit them  to  do.  The  title  of  the  receivers 
was  therefore  held  valid,  and  that  of  Mr. 
Chalmers  Invalid,  and  that  decision  as  to  ti- 
tle is  conclnslve  In  the  case  at  bar. 

It  Is  further  contended  by  the  defendant 
that  the  plaintiffs  have  not  been  authorized 
by  any  special  decree  of  court  to  bring  this 
snit.  Tbe  answer  Is  that  no  special  decree 
was  ne^ed.  The  original  decree  of  appoint- 
ment was  comprehensive  In  its  terms,  and 
among  other  powers  conferred  on  the  receiv- 
ers was  tbe  express  authority  "to  prosecute 
and  maintain  any  suits  at  law  or  In  equity 
for  the  recovery,  preservation,  or  protection 
of  said  property."  This  action  is  in  con- 
formity with  that  authority.  Finally  the 
counsel  claims  that  tbe  defendant  came  law- 
fully into  possession  of  this  property  as  a 
common  carrier,  and  that  the  action  could 
not  be  maintained  until  there  had  been  a 
proper  demand  and  refusal,  which  demand 
sbonld  have  been  made  at  least  the  day  pre- 
rtous  to  the  service  of  tbe  writ.  The  evi- 
dence shows  that  one  of  the  plaintiffs  made 
tbe  writ  on  the  morning  of  March  2,  1907, 
and.  accompanied  by  the  sheriff,  went  at 
ODce  to  the  station  agent  and  demanded  the 
wire,  which  was  refused,  and  be  then  di- 
rected the  sheriff  to  serve  the  writ  and  take 
tbe  property,  which  was  done.  The  refusal 
gave  the  plaintiffs  tlie  right  to  proceed  forth- 
with. To  require  a  longer  time  to  Intervene 
might  wholly  defeat  the  plaintiffB'  rights,  as 
It  would  permit  the  property  to  be  put  be- 
yond tbeir  reach.  Where  a  replevin  writ  Is 
made  provisionally  to  be  used  only  in  'case 
of  the  refusal  of  the  defendant  to  surrender 


tbe  property,  the  action  is  not  premature- 
ly  brought  O'Nell  v.  Bailey,  68  Me.  429; 
Grimes  v.  Brlggs,  110  Mass.  446. 

"A  writ  may  be  considered  as  purchased 
at  any  moment  of  the  day  of  Its  date  which 
will  most  accord  with  tbe  trnth  and  Justice 
of  the  case."  Bank  v.  Mosher,  79  Me.  242, 
9  Atl.  014. 

Exceptions  overruled.  Judgment  for  plain- 
tiffs for  $1  damages  and  costs.  Plalntifta  to 
keep  property  replevied. 


HAZBLTON  v.  LOCKE. 

(Supreme  Judicial  Court  of  Maine.    April  23. 
1908.) 

L  Tboves  and  Coitvebsioit  (8  17*)— Acnona 

— Pebsons  Entttled  to  Sue. 

When  the  manager  of  a  life  assurance  so- 
ciety appoints  an  agent  to  canvass  for  applica- 
tions and  collect  premiums  on  all  policies  ob- 
tained by  him,  which  premiums  so  collected  are 
to  be  pud  by  the  agent  to  the  manager  or  tbe 
society,  then  as  between  tbe  manager  and  the 
agent  the  manager  has  a  special  property  in 
the  premiums  collected  by  the  agent  and  ia 
entitled  to  receive  them,  and  this  right  gives 
him  a  TBmedy  against  the  agent  npon  his  xe- 
fusal  to  pay  over  the  aame  as  directed.  * 

[Bd.  Note.— For  otb«  eases,  see  Trover  and 
Conversion,  Dec.  Dig.  I  17.*] 

2.  Tbover  and  Contbbsioh  ^  82*)— Dbcla- 
bation  —  sumcienot  —  dsboufcion  of 
Monet. 

In  a  declaration  in  an  action  of  trover  for 
the  alleged  conversion  of  money,  only  the  same 
certainty  is  required  as  in  inaictments,  and  It 
is  not  necessary  to  set  out  the  money  verbatim ; 
the  description  in  a  general  manner  being  suf- 
ficient. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Converalon,  Cent  Dig.  S  194 ;  Dec.  Dig.  }  S2.*] 

3.  Tboveb  and  Gonvkbsion  n  2*)— Pbofertt 

Subject  of  Conversion— Ccbbency. 

tiegal  currency  may  be  the  subject  of  an 
action  of  trover,  as  there  is 'nothing  ]n  the  na- 
ture of  money  making  it  an  improper  subject 
of  this  form  of  action  so  long  as  It  Is  capable 
of  being  identified,  as  when  delivered  at  one 
time,  by  one  act  and  in  one  mass,  or  when  the 
deposit  is  special  and  the  identical  money  Is  to 
be  kept  for  the  party  making  the  deport,  or 
when  wrongfal  possession  of  such  property  Is 
obtained. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  i  2.*] 

4.  Tboveb  and  Convebsion  (S  18*)— Actions, 

Where  the  relation  of  a  plaintiff  and  de- 
fendant is  that  of  principal  and  agent,  it  is 
necessary,  in  determining  whether  trover  or  as- 
sunyisit  is  the  proper  remedy  for  money  collect- 
ed by  the  agent  but  not  tamed  over,  to  con- 
sider the  distmctive  quality  of  money  as  differ- 
ing from  other  kinds  of  property,  and  the  char- 
acter and  conduct  of  the  aKent  in  receiving  and 
retaining  tbe  money  collected  by  him. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion.  Dec.  Dig.  |  13.*] 

5w  Tbotbb  and  Convebsion  (i  9*)— Lubzutt 

or  AOEWl^MONET  OF  PBtNCIPAt. 

From  its  nature,  the  title  to  money  passes 
by  delivery,  and  Its  Identity  is  lost  by  being 
changed  into  other  money  or  its  equivalent  in 
tbe  methods  ordinarily  used  in  business  for  its 
safe  keeping  and  transmission,  and  an  agent, 
unless  rpstrieted  by  his  contract,  would  violate 
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DO  duty  assumed  by  him  by  acloptbtg  them 
methods  in  dealing  with  the  money  of  hii  prio- 
cipal.  Mere  failure  to  deliver  such  nroperty  in 
specie  on  demand  would  not  be  technical  con- 
version, nor  would  the  lefasal  to  pay  over  its 
eqaivalent  be  eondnslve  evidence  «  conversion 
In  the  sense  of  the  law  of  trover,  bat  might  be 
the  ground  for  an  action  of  assumpflit. 

[Ed.  Note.— Fm-  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  8  9.*] 

6.  Tboveb  and  CoNVEBsroK  (8  13*)— Actions. 

When  the  defendant  is  the  agent  of  the 
plaintiff  for  the  collection  and  payias  over  not 
ot  a  single  premium  of  insurance,  but  such  as 
are  payable  for  all  policies  effected  bj;  him,  and 
he  is  entitled  to  receive  as  commission  a  cer- 
tain percentage  of  such  premiums  when  paid 
over,  an  action  of  trover  by  the  jjrincipal  nuKbt 
be  unjust  to  the  agent  by  depriving  him  ot  nis 
right  of  set-off  and  other  legal  defenses. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec  Dig.  §  13.*] 

7.  Tboveb  Not  Maintainable. 

In  the  case  at  bar  the  relation  of  principal 
and  axent  existed  between  the  plaintitT  and  the 
defendant,  and  the  principal  brought  an  action 
of  trover  against  the  agent  for  money  alleged 
to  have  been  collected  by  the  agent  and  convert- 
ed to  his  own  use.  Held  that,  under  all  the  cir- 
cumstances ot  the  case,  the  action  could  not 
be  maintained. 
(Official.) 

Exceptions  from  8iq>erlor  Court,  Cumber- 
lend  County. 

Trover  by  Franklin  H.  Hazeltou  afcalnst 
Sperry  H.  Locke.  A  nonsuit  wan  ordered, 
and  plaintiff  excepts.   Exceptions  overruled. 

Action  of  trover  for  the  alleged  conversion 
of  $51.13  "In  lawful  cnrreut  money  of  the 
United  States,"  brought  In  the  superior  court, 
Cumberland  county.  For  pleadings  the  de- 
fendant filed  the  general  Issue,  together  with 
a  "special  plea,"  Interposing  his  discharge  In 
bankruptcy  as  a  defense.  The  case  was 
heard  before  the  justice  of  said  superior  court 
without  the  Intervention  of  a  Jury.  At  thp 
conclusion  of  the  ^lalntlfTs  evidence,  the  jus- 
tice ordered  a  nonsuit,  and  the  plaintiff  ex- 
cepted. The  specific  defense  presented  by  the 
"special  plea"  was  that  considered  by  the 
law  court,  but  the  case  was  decided  on  the 
questions  raised  by  the  general  Issue. 

The  case  appears  In  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  STROUT,  PEABODT,  CORNISH, 
and  KING,  JJ. 

Harvey  D.  Qaton,  for  plaintiff. 

I^ewellyn  F.  Hobbs,  for  defendant 

PBABODT,  J.  This  was  an  action  of  trov- 
er for  the  conversion  of  $51.13  In  the  money 
of  the  United- States.  The  writ  was  dated 
July  8,  1905. 

The  defendant's  plea  was  the  general  Issue 
and  a  brief  statement  setting  out  his  dis- 
charge in  bankruptcy  under  the  bankruptcy 
act  of  1898,  and  that  the  claim,  demand,  debt, 
or  action  declared  on  was  provable  against 
bis  estate  from  which  be  Is  discharged,  not 
being  excepted  by  said  act. 

The  ease  was  tried  before  the  Justice  of  the 


superior  court  for  Cumberland  county  with- 
out the  Intervention  of  a  Jury. 

At  the  conclusion  of  the  plaintiffs  evi- 
dence, upon  motion  of  the  defendant's  at- 
torney, the  presiding  justice  ordered  a  non- 
suit, to  which  ruling  and  action  the  plaintiff 
excepts,  and  the  case  Is  before  this  coarC 
upon  the  exceptions. 

The  following  is  a  summary  of  the  facta 
upon  which  the  nonsuit  was  ordered: 

The  plaintiff  and  defendant  entered  into  a 
written  contract  dated  February  2,  1904,  for 
transacting  the  business  of  canvassing  for 
applications  for  life  Insurance  in  the  Equi- 
table Life  Assurance  Society  of  the  United 
States,  of  which  the  plaintiff  was  manager  for 
the  state  of  Maine,  upon  certain  specific 
terms,  and  conditions  among  which  that  tiie 
defendant  was  to  receive  commissions  on  the 
premiums  under  various  forms  of  policies 
which  were  to  accrue  only  as  the  premiums 
were  paid  to  the  plaintiff  or  the  society  In 
cash. 

On  January  10,  1005,  the  defendant  recdv- 
ed  of  George  O.  Fuller  551.13  In  currency, 
consisting  of  bills  and  silver  which  was  for 
the  premium  on  a  policy  of  insurance  Issued 
on  the  life  of  his  wife  by  the  Equitable  Life 
Assurance  Society  on  the  1st  day  of  April, 
1005.  The  attorney  for  the  plaintiff  called  on 
the  defendant  and  asked  him  for  this  sum  of 
$51.13,  also  on  two  other  occasions  prior  to 
the  commencement  of  the  action,  and  he  de- 
clined and  refused  to  deliver  the  same. 

As  we  view  the  case.  It  is  not  necessary  to 
consider  the  specific  defense  presented  by  the 
brief  statement.  The  general  iBsne  raises  tiie 
following  questions: 

1.  The  Nature  of  the  Property  as  a  Proper 
Subject  of  This  Form  of  Action  and  the  Suffi- 
ciency of  its  Description.  As  specified  in 
the  writ,  the  property  was  money  In  the  cur- 
rency of  the  United  States,  and  the  evidence 
is  that  It  consisted  of  bills  and  silver  amount- 
ing to  $51.13.  Legal  currency  may  be  the 
subject  of  an  action  of  trover.  There  is 
nothing  in  the  nature  of  money  making  It  an 
improper  subject  of  this  form  of  action  so 
long  as  it  is  capable  of  being  identified,  as 
when  delivered  at  one  time,  by  one  act  and  in 
one  mass  (Bums  v.  Morris,  47  Tryw.  R. 
485 ;  Royce,  Allen  &  Co.  v.  Oakes,  20  R.  I. 
25^,  38  Atl.  371 ;  Walter  v.  Bennett  16  N.  Y. 
220 ;  Farrelly  v.  Hubbard,  148  N.  T.  592,  43 
N.  E.  65;  Conaughty  v.  Nichols.  42  N.  T. 
S3 ;  Yandelle  v.  Rohan,  S6  Misc.  Rep.  239.  73 
N.  Y.  Supp.  285 ;  Reeslde's  Executor  v.  Ree- 
side,  49  Pa.  322,  88  Am.  Dec.  503 ;  Rlngo  v. 
Field,  6  Ark.  43;  Wood  v.  Blaney,  107  Cal. 
291,  40  Pac.  428 ;  Michigan  Carbon  Works  v. 
Schad,  49  Hun,  605,  1  N.  Y.  Supp.  490 ;  Wal- 
lace V.  Castle,  14  Hun  [N.  Y.J  106;  Dnguid 
V.  Edwards,  50  Barb.  [N.  Y.]  288;  G.  T.  R 
R.  Company  v.  Edwards,  58  Barb.  (N.  Y.] 
408; 'Graves  v.  Dudley.  20  N.  Y.  76),  or  when 
the  deposit  is  special  and  the  identical  money 
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Is  to  be  kept  for  the  party  making  the  deposit, 
or  when  wrongful  poasesalon  of  such  prop- 
erty U  obtained  (Murphey  t.  Virgin,  47  Neb. 
692,  66  N.  W.  652 ;  Donohue  v.  Henry,  4 
E.  D.  Smith  CN.  Y.]  162 ;  Coffin  t.  Anderson, 
4  Ulackf.  [Ind.]  S95).  In  Moody  t.  Keener,  7 
Port  (Ala.)  21S,  It  was  held  that  In  actions 
of  tort  only  the  same  certainty  Is  required  as 
in  Indictments  that  It  was  not  necessary  to 
set  Oct  the  money  verbatim  that  the  descrip- 
tion in  ft  graeral  manner  Is  sufficient,  and  Is 
In  accordance  with  the  decisions  of  this  state. 
Stlnehfleld  v.  Twaddle,  81  Me.  273,  17  Atl. 
66 ;  MannfacturlDg  Company  t.  Lumber  Com- 
pany. 96  Me.  S87,  S3  Atl.  40. 

2.  The  TlUe  of  the  Plaintiff.  It  Is  con- 
tended that  the  evidence  shows  that  the  mon- 
ey belonged  to  the  Equitable  Life  Assurance 
Society  of  the  United  States.  It  appears  from 
the  evidence  that  the  plaintiff  was  the  mau- 
ager  of  this  society  in  the  state  of  Maine, 
and  that  the  money  In  questlmi  was  a  pre- 
mium due  to  It  on  one  of  Its  life  Insurance  pol- 
icies. By  the  contract  the  defendant  was  ap- 
pointed by  the  plaintiff  to  canvass  for  appli- 
cations and  to  collect  the  premiums  on  a1) 
policies  obtained  by  him,  and  to  pay  over 
forthwith  to  the  plaintiff  or  to  the  assurance 
society.  As  between  the  parties,  the  plaintiff, 
having  a  special  property  in  the  premiums 
collected,  was  entitled  to  receive  them.  This 
right  gave  him  a  remedy  against  the  defend- 
ant upon  his  refusal  to  pay  over  the  same 
as  directed.  McKenzle  v.  Nevlus,  22  Me.  138, 
38  Am.  Dec.  291. 

8.  In  determining  from  the  circumstances 
and  relation  of  the  parties  whether  trover  or 
assompslt  Is  the  proper  remedy,  It  Is  neces- 
sary to  consider  the  distinctive  quality  of 
mon^  as  differing  from  other  kinds  of  prop- 
erty, and  the  character  and  conduct  of  the 
defendant  In  receiving  and  retaining  the  mon- 
ey In  question.  From  Its  nature  the  title 
thereto  passes  by  delivery,  and  Its  Identity 
Is  lost  hy  be^g  dianged  into  other  m<mey 
or  Its  equivalent  In  the  methods  ordinarily 
used  In  business  for'  its  safe-keeping  and 
transmission.  An  agent,  unless  restricted  by 
the  terms  of  his  contract,  would  violate  no 
duty  assumed  by  him  by  adopting  these 
methods  in  dealing  with  the  money  of  his 
principal.  Here  failure  to  deliver  such  prop- 
erty in  specie  on  demand  would  not  be  tech- 
nical cwTerslon.  nor  would  the  refusal  to 
pay  over  its  equivalent  be  conclusive  evidence 
of  conversion  In  the  sense  of  the  law  of 
trover,  but  might  be  the  ground  for  an  action 
of  assumpsit.  Orton  v.  Bntler.  4  Eng.  C.  L. 
224;  Hennequln  v.  Clews,  111  U.  8.  670,  4 
Sup.  Ct  S76,  28  L.  Ed.  665;  1  Fed.  St.  Ann. 
678-^1  (U.  8.  Comp.  St  1901,  p.  3428). 

Tike  defendant  was  the  agent  of  the  plain- 
tiff for  the  collection  and  paying  over  not  of 
a  sli^le  premium  of  Insurance,  but  such  as 
were  payable  for  all  policies  effected  by  Mm 
In  his  business  of  canvassing,  and  he  was  en- 


titled to  receive  as  commission  a  certain  per- 
centage of  these  premiums  when  paid  over. 
An  action  of  trover  by  the  principal  might 
under  these  circumstances,  be  unjust  to  the 
agent  by  depriving  him  of  bis  right  of  set-off 
and  other  legal  defenses.  Orton  v.  Butler, 
supra. 
Exceptions  overruled. 


MINSHULL  V.  NEW  JERSEY  TERMINAL 
R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16.  1908.) 

COBPOBATIONS  (|  407*)— CONTB ACTS  OT  PRBS- 
ZDKHT— VALIOrrv— WOBK  AKD  LABOB  (|  14*)' 

—Rescission  or  Expbess  Contract. 

The  plaintiff,  who  was  employed  by  the 
defendant  at  a  stated  salary,  testified  that  he 
was  induced  to  decline  a  hif^er  salary  offered 
by  another  railroad,  and  to  remain  In  the  serv- 
ice of  the  defendant  by  a  promise  made  by  Its 
president  that,  if  he  remained  nntil  the  road 
was  sold,  he  fihould  have  2  per  cent,  of  its 
bonds  and  $25,000  worth  of  its  stock.  The  de- 
fendant owned  no  stock  or  bonds  at  the  time. 
This  promise  never  received  the  assent  of  the 
executive  committee  nor  of  the  board  of  direc- 
tors, bat,  instead,  a  modified  proposition  was 
made  to  the  plaintiff  by  some  of  toe  directors, 
which  he  retuaed  to  "accept  The  road  was 
thereafter  sold,  and  thereby  the  plaintiflTs  serv- 
ices ended.  His  salary  under  his  old  contract 
was  paid.  In  an  action  against  the  railroad 
company  for  breach  of  a  contract  to  deliver  the 
bonds  and  stock,  held,  first,  that  the  president 
had  no  authority  as  such  to  make  the  alleged 
promise,  and.  in  the  absence  bf  any  ratiflcatioa 
of  it  by  the  directors,  it  did  not  bind  the  de- 
fendinK  company;  held,  secondly,  that  there 
could  he  no  recovery  quantum  meruit  because 
the  old  contract  remained  in  force,  not  having 
been  rescinded  by  a  subsequent  sxreement. 

[Ed,  Note. — For  other  cases,  see  Comorations. 
Cent.  Dir.  S  1616;  Dec.  Dig.  S  407;*  Work  and 
Labor,  Cent.  Dig.  §  29;  Dec.  Dig.  i  14.*] 

(Syllabus  by  the  (3ourt.) 

Error  to  Supreme  Court 

Action  by  George  B.  Mlnshnll  against  the 
New,  Jersey  Terminal  Railroad  Company. 
From  a  Judgment  of  nonsuit  plaintiff  brings 
error.  Affirmed. 

C.  Frank  Klrcker  and  John  B.  Humphreys, 
for  plaintiff  In  error,  Gilbert  Collins,  for 
defendant  In  error. 

REED,  J.  This  writ  of  error  brings  up  a 
Judgment  of  nonsuit  It  appears  that  Mr. 
MInshull,  the  plaintiff,  had  been  employed 
by  the  New  Jersey  Terminal  Railroad  Com- 
pany at  a  salary  of  $175  a  month.  In  July, 
1905,  he  received  an  offer  from  the  I^hl^ 
Valley  Railroad  Company  to  enter  its  ser- 
vices at  a  salary  of  $^  a  month.  He  spoke 
to  Mr.  Savage,  the  president  of  the  defend- 
ing company,  about  this  offer,  and  told  htm 
that  he  (MInshull)  would  refuse  the  offer 
of  the  Lehigh  Valley  Railroad  Company, 
and  remain  In  the  service  of  the  defendant 
until  the  latter  sold  its  road,  If  the  defend- 
ant in  addition  to  his  then  salary,  would 
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give  Urn  2  per  crat  of  iti  honOi  and  125,000 
par  Taloe  of  Its  stock.  Mr.  Hlnsbnll  tes- 
tifled  that  Mr.  Savage  told  bim  that  he 
would  let  lilm  know  In  a  day  or  two,  and 
that  Mr,  Sarage  afterward  told  him  that 
bis  otter  was  acc^ted,  and  that  when  the 
Messrs.  Corbln,  who  were  then  away  <hi 
their  Tacatlon,  returned,  the  necessary' bonds 
and  stD<&  would  be  provided  for.  It  is  to  be 
obsrarred  that  all  the  stock  of  the  defending 
company  was  already  Issued  and  owned  by 
10  persons,  and  all  the  bonds  had  also  been 
iBsued.  After  the  conversation  with  Mr.  Sav- 
age, the  plalntur  remained  in  the  service  of 
the  defradant  until  July,  1903,  when  the  con- 
trol of  the  New  Jeney  Terminal  Company 
was  sold  to  tiie  Central  Railroad  of  New 
Jersey.  This  sale  terminated  the  services 
of  the  plaintiff.  His  salary  of  fl75  a  month 
has  been  paid.  The  2  per  cent  of  the  bonds, 
and  the  f25,000  worth  of  stock  has  never 
been  delivered  to  the  plaintiff.  This  action 
was  brought  for  the  breach  of  the  all^^ 
contract  to  deliver  to  plalntfif  the  stock  and 
bonds  Just  mentioned. 

That  the  plaintiff  cannot  stand  upon  his 
conversation  wltb  Mr.  Savage,  the  president 
of  the  defending  company,  to  establish  a 
contract  with  the  company,  seems  manifest. 
The  prraldent  was  invested  with  no  authori- 
ty to  bargain  that  the  company  should  go  in- 
to the  market  and  buy  stocks  and  bonds  for 
the  pur[>ose  of  paying  an  increased  compen- 
sation to  one  of  the  company's  servants.  In- 
deed, the  plaintiff  does  not  put  his  ease  upon 
the  existence  of  any  such  authority  in  the 
president.  His  point  is  that  the  executive 
committee,  or  the  directors  of  the  New  Jer- 
sey Terminal  Company,  acquiesced  in  the 
bargain  entered  into  by  the  president,  and 
in  this  manner  bound  the  corporation  to  its 
fulfillment.  The  executive  committee  con- 
sisted of  Mr.  Savage,  Mr.  William  H.,  and 
Mr.  Charles  L.  Corbln.  Mr.  Mlnshull  ad- 
mits that  be  never  had  any  conversation 
concerning  this  bargain  with  Mr.  Charles 
L.  Corbin.  Respecting  his  connection  with 
Mr.  W.  H.  Oorbln,  it  appears  conclusively 
that  the  latter  was  never  informed  by  Mln- 
shull of  the  terms  upon  which,  as  be  claims. 
Savage  promised  to  retain 'him;  and,  if  Mr. 
W.  H.  Corbln  learned  of  these  terms  from 
any  otfeer  source,  it  conclusively  appears 
that  he  never  assented  to  tbem. 

It  does  appear  that  on  August  8,  1904, 
Mr.  Savage  wrote  to  Mr.  W.  H.  Oorbln  con- 
cerning the  offer  made  to  Minshull,  and  said: 
"I  think  Mlnshull  would  be  willing  to  stay 
at  the  same  salary,  with  at  least  2  jwr  cent 
of  the  bonds,  and  such  proportion  of  the 
stock  as  we  may  agree  upon.  I  rather  Ima- 
gine he  wants  ?25,000.00."  To  this  letter 
Mr.  Corbin  replied,  fixing  a  meeting  at  Jer- 
sey City  for  the  next  Friday.  The  first  meet- 
ing between  Mr.  W.  H.  Corbin  and  MinsbuU 
was  at  Jersey  City.  Mr.  Mln^ull  says  that 
Mr.  Corbln  said  to  him  at  that  meeting  that 
he  "thought  they  would  be  able  to  do  as 


^1  by  him  ai  the  lb  T.  B.  B.  Co.,  or  any 
one  dae."  Minshull  says :  "I  told  th«n  that 
was  something  that  had  alr«idy  been  sM- 
tled  between  the  prraident  and  myself,  and 
that  the  ofCer  of  the  L.  V.  B.  B.  Co.  bad  been 
declined."  He  says,  "Mr.  Corbin  assured  me 
that  in  his  Ju^ment  I  had  made  no  mis- 
take in  staying  with  the  Terminal  Company, 
and  handed  me  a  draft  of  an  agreement  and 
requeued  that  I  loo3t  it  over,  and  if  it  was 
entixely  satisfactory,  to  hand  It  to  Mr.  Sav- 
age" This  paper  was  the  draft  of  a  con- 
tract betwem  MlDshnU  on.  1he  one  band, 
and  Mr.  Savage  and  four  others  on  the  other 
hand.  It  purported  to  bind  Mlnshull  to  re- 
main In  the  service  of  the  company  for  five 
years.  In  addition  to  the  salary  then  paid 
by  the  terminal  company,  it  was  to  deposit 
with  a  trust  company  f5,000  in  bonda  at  par 
and  $20,000  In  par  value  of  stoA.  Each 
year  of  tlie  flve-year  period  the  trust  com- 
pany was  to  deliver  to  Mindhnll  pne  91,000 
bond  and  certificates  of  aharea  of  stock  of  par 
value  of  $4,000.  This  was  the  only  agree- 
ment to  which  Mr.  Corbin  had  thus  far  in- 
dicated his  willingness  to  give  his  approvaL 
ntils  paper  was  not  satisfactory  to  Mr. 
MinsbuU,  and  thereafter  the  terms  of  this 
writing  were  slightly  modified  by  a  seoond 
writing,  which  was  also  unsatisfactory  to 
the  plaintiff;  so,  when  the  road  was  sold 
out  in  July,  1905,  there  bad  been  no  contract 
entered  into  between  MInshall  and  the  ex.' 
ecutlve  committee,  because,  so  far  as  con- 
cerned the  Messrs.  Corbln,  no  t»rms  had 
been  agreed  upon,  and  they  constituted  a 
majority  of  the  committee. 

What  Is  true  of  Mlnabull's  relations  with 
the  executive  committee  is  also  true  of  bis 
relations  with  the  board  of  directors.  This 
board  consisted  of  the  members  of  the  ex- 
ecutive committee  and  four  others.  Two  of 
these  four  knew  of  the  negotiationa  wltb 
Minshull,  and  one  of  them,  Mr.  ilouston, 
signed  the  second  paper  which  was  drafted, 
but,  as  already  state^  was  never  accepted 
by  Mr.  Mlnshull.  The  otfter  two  of  the  four 
directors,  so  far  as  ai^ars,  bad  no  knowl- 
edge of  the  negotiations.  From  these  facts 
it  appears  that  no  right  of  action  for  a 
breach  or  of  any  specific  contract  exists  in 
favor  of  the  plaintiff.  Nor  is  it  perceived 
upon  what  ground  he  can  sustain  his  al- 
leged right  to  recover  on  a  quantum  meruit. 
The  contract  existing  between  Mr.  Mlnshull 
and  the  d^endant  in  July.  1904,  was  that  he 
was  to  receive  $175  a  month  for  his  services. 
There  was  not  a  moment  from  this  date  un- 
til Mr.  Minshull  left  the  company's  employ 
In  July,  1905,  that  he  was  not  entitled  to  re- 
cover this  amount.  The  railroad  company 
could  not  claim  ttiat  he  was  bound  to  re- 
ceive less  than  $175  a  month,  although  a 
Jury  might  find  that  his  services  were  worth 
less.  This  situation  exists  because  the  con- 
tract under  which  Minshull  bad  been  serving 
previous  to  July.  1904,  was  in  no  way  re- 
scinded.   The  rights  of  both  parties  were 
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measared  by  Its  terms  trntU  that  contract 
ceawd  to  exist.  It  continued  to  exist  un- 
less a  sabstltnted  contract  took  Its  place 
and  thus  ended  It  But  the  promise  of  Mr. 
Savage,  If  made,  being  beyond  fals  authority 
to  bind  the  defendants,  and  being  never  rati- 
fied by  tbem,  tbe  n^otlatlons  between  the 
parties  never  became  a  new  contract,  and  bo 
the  old  contract  remains  In  force  until  the 
end  of  the  plalntllTa  serrlcee. 
There  was  no  error  In  directing  a  nonsuit 


EGGEBB  et  aK  v.  MAYOR,  ETC.,  OF  CITY 

OF  NEWARK  et  al. 
(Supreme  Coart  of  New  Jersey.   Dec.  30. 190&) 

1.  Action  <|  ?•)  —  Imtebebtid  Pabw  — Mo- 
tives. 

If  a  party  to  a  cause  ia  asserting  a  legal 
light  in  a  lawful  manner,  bis  motives  and  the 
underlying  reasons  for  his  action  ate  immaterial 
in  isw. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  i  8;  Dec  Dig.  i  7.*J 

2.  MUHICIPAI.  OOBPOBATIOHS  (|  106*)— OSDI- 
NAN0B8  —  SCSPBNSJON  OF  Bt-LaW— ADVEB- 
nSEMEMT. 

Tbe  by-law  adopted  by  the  board  of  street 
and  water  commiasionera  of  the  city  of  Newai^, 
pumnant  to  legislative  authority,  which  by-law 
requires  advertisement  between  first  and  sec- 
ond reading  of  ordinanceB  cot  based  on  "notice 
of  intention,"  could  not,  at  the  time  of  action 
by  the  said  board  on  tbe  ordinance  broo^t  up 
in  this  case,  be  suspended  so  as  to  reftder  ad- 
vertisement unnecessary  and  permit  the  Intro- 
duction and  passage  of  tbe  ordinance  at  the 
same  meeting. 

[Efi.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  I  226;  Dec.  Dig.  I 
106.*] 

(Syllabus  by  the  Court) 

Certiorari  by  Augnstns  F.  I^ers  and  R. 
Arthur  filler  against  the  Mayor  and  Com- 
mon Conncll  of  the  City  of  Newarlc  and  oth- 
ers to  review  an  ordinance  of  the  board  of 
street  and  water  commissioners.  Ordinance 
set  aside. 

Argned  Jnne  term,  1908,  beft>re  GARRI- 
SON. SWAYZE,  and  PARKER.  JJ. 

Chandler  W.  Rlker  and  Francis  Child,  tor 
prosecutors.  Frank  Bergen  and  R.  Y.  Llnd- 
abury,  for  North  Jersey  St  Ry.  Co.  and  Con- 
flolldated  Traction  Co.  Malcolm  MacLear, 
for  other  defendants. 

PARKER,  J.  This  writ  brings  ap  for  re- 
view an  ordinance  of  tbe  board  of  street  and 
water  commissioners  of  tbe  dty  of  Newark, 
entitled,  "An  ordtnabce  validating  and  con- 
firming a  certain  contract  or  agreement  made 
on  the  seventeenth  day  of  January,  1005,  by 
the  mayor  of  the  city  of  Newark  and  the  city 
coansel  of  the  said  city,  on  behalf  of  tbe  said 
city  and  the  Consolidated  Traction  Company 
and  the  North  Jersey  Street  Railway  Com- 
pany, lessee,  providing  for  and  defining  the 
terms  and  conditions  upon  which  the  lines 


'  of  street  railways  owned  or  operated  by  the 
said  street  railway  companies  in  any  ter- 
ritory heretofore  or  hereafter  annexed  to  the 
eald  cl^  of  Newark  shall  be  operated ;  and 
further  providing  and  defining  the  manner 
in  which  certain  gross  receipts  provided  for 
in  a  certain  ordinance  passed  July  13,  1893, 
entitled,  'An  ordinance  to  authorize  and  em- 
power the  Consolidated  Traction  Company, 
a  corporation  incorporated  under  the  laws 
of  the  state  of  New  Jersey,  to  locate,  con- 
struct operate  and  maintain  street  railways 
and  appurtenances  over  and  through  certain 
streets,  avenues  and  highways  in  the  city  of 
Newark,'  shall  be  computed  and  determined," 
passed  by  the  board  of  street  and  water  com- 
missioners on  tbe  19th  day  of  January,  A.  D. 
1905,  and  approved  by  the  mayor  of  said 
city  on  the  20tb  day  of  January,  A.  D.  1906. 
The  contract  recited  in  this  somewtiat  lengthy 
title  is  dependent  on  the  ordinance  for  its 
validity.  For  an  understanding  of  tbe  scope 
and  effect  of  the  contract  and  ordinance,  a 
short  outline  of  the  matters  leading  up  to 
the  contract  may  as  well  be  presented  here. 
As  far  back  as  1890,  In  the  early  days  of 
electric  street  railways,  the  city  of  Newark 
required  of  the  railway  company,  asking  per- 
mission to  operate  such  railway  in  the  streets, 
a  payment  in  addition  to  general  taxes  and 
existing  license  fees,  of  "five  per  cent,  of  the 
gross  earnings  received  from  passenger  traf- 
fic within  tbe  city  limits  from  lines  on  which 
electricity  Is  used  as  a  motive  power.''  Sim- 
ilar action  by  ordinance  was  taken  afterward 
from  time  to  time  with  respect  to  other  lines, 
especially  In  1802,  In  the  case  of  the  Newark 
&  South  Orange  Rallwsy  Company,  when 
the  same  language  as  quoted  was  used ;  and 
In  1893,  in  the  case  of  tbe  Consolidated  Trac- 
tion Company,  when  the  5  per  cent,  provi- 
sions of  the  ordinance  of  1892  were  expressly 
made  applicable  by  citation  and  reference. 
But  difficulties  soon  arose,  due  to  the  facts 
that  many  car  lines  already  extended  beyond 
the  cl^  limits,  and  others  from  time  to  time 
were  so  extended,  and  the  parties  disagreed 
as  to  the  interpretation  of  the  clause  in  ques- 
tion. In  addition  to  this;  new  territory  was 
added  from  time  to  time,  by  absorption  of 
other  municipalities  which  themselves  had 
agreements  with  the  car  lines ;  and  finally 
the  street  railroads  themselves  were  all  merg- 
ed Into  or  acquired  by  the  North  Jersey  Street 
Railway.  Settlements  were  made  from  time 
to  time  by  agreement  betn-een  the  city  and 
the  companies  as  to  amounts  then  due,  but 
no  basis  was  fixed  for  ascertaining  these 
amounts  In  the  future.  To  accomplish  this, 
tbe  contract  and  ordinance  of  1905  were 
drafted  by  joint  action  of  counsel  for  the  city 
and  the  railway  company,  and  after  Informal 
conferences  the  contract  was  executed  by 
the  North  Jersey  Street  Railway  Company 
and  its  counsel,  and  signed  by  the  mayor  of 
Newark  and  the  city  counsel,  and  the  ordl- 
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nance  was  presented  to  the  board  of  street 
and  water  commissioners  at  a  meeting  on 
January  19,  1905,  and  put  through  three 
readings  and  flnal  passage  at  the  one  meet- 
ing. It  is  this  action  whicb  prosecotors  at- 
tack. 

It  Is  objected  at  the  outset  that  prosecutors 
have  no  legitimate  standing.  It  appears  by 
the  proof  that  prosecutor  Eggers  was  presi- 
dent of  the  board  of  street  and  water  com- 
missioners at  the  time  the  ordinance  In  ques- 
tion was  passed,  was  present  at  the  meeting 
and  Toted  for  It,  and  the  claim  is  made  that 
this  estops  him  from  attacking  It  It  also 
appears  that  on  December  20,  190S,  the  com- 
mon council  directed  the  institution  of  pro- 
ceedings and  the  employment  of  special  coun- 
sel to  set  aside  the  agreement  and  ordinance 
in  question,  such  proceedings  to  bo  brought 
"in  the  name  of  the  city  or  otherwise,"  and 
that  the  other  prosecutor.  Heller,  appeared 
as  such  at  the  suggestion  of  such  special 
counsel,  assumed  no  financial  responsibility, 
and  employed  no  counsel  in  his  own  behalf. 
We  find  nothing  In  the  attack  on  Mr.  Hel- 
ler's status  that  bars  him  from  prosecuting. 
As  a  party,  he  is  responsible  to  the  defend- 
ants for  costs,  If  defeated;  and  as  he  appears 
voluntarily,  and  thereby  assumes  that  re- 
sponsibility, neither  his  motive,  nor  the  rea- 
son for  his  action,  nor  the  question  how  his 
counsel  are  to  be  paid,  is  a  material  Inquiry, 
if  he  Is  asserting  a  l^al  right  in  a  lawful 
manner.  Davis  v,  Flagg,  35  N.  J.  Eq.  491; 
Hodge  V.  U.  S.  Steel  Corporation.  64  N.  J. 
Eq.  Ill,  53  Atl.  601.  If  this  be  the  case  as 
to  Heller,  the  status  of  Eggers  becomes  an 
academic  question. 

But  it  Is  further  objected  that  a  mere  tax- 
payer as  such  is  not  entitled  to  question  the 
ordinance  brought  up  by  this  writ,  because 
it  does  not  appear  that  he  suffers  any  special 
Injury  from  the  proceedings  under  review. 
Counsel  rely  on  the  case  of  Jersey  City  t. 
Traphagen,  53  N.  J.  I/SW,  4S4,  22  Atl.  190,  as 
controlling  in  this  case ;  but, '  if  It  can  be 
said  that  the  present  complaint  falls  within 
the  lines  of  the  Traphagen  Case,  the  question 
Is  settled  by  the  later  cases  of  Oliver  v.  Jer- 
sey City,  63  N.  J.  Law,  96,  42  Atl.  782,  in 
which  the  opinion  of  the  Supreme  Court  on 
this  point  was  expressly  approved  by  the 
Court  of  Errors  and  Appeals  in  63  N.  J. 
Law,  634,  44  Atl.  709,  48  L.  R.  A.  412,  76 
Am.  St.  Rep.  228,  on  error ;  and  RehlU  v. 
East  Newark,  73  N.  J.  Law,  220,  222,  63  Atl. 
81.  For  reasons  appearing  more  fully  else- 
where la  this  opinion,  the  ordinance  directly 
affects  the  revenues  of  the  city,  and,  while 
there  may  perhaps  be  room  for  dispute  as  to 
whether  its  net  results  In  the  future  will  be 
flnancially  injurious  or  beneficial  to  the  city, 
there  can  be  no  question  that  by  It  Important 
and  valnable  rl^ts  of  the  dty,  both  present 
and  prospectlTe,  are  surrendered.  We  are 
dearly  of  opinion  therefore  that  the  munic- 
ipal action  is  of  the  character  that  entitles 
a  taxpayer  to  iitterveue  and  question  its  regu- 


larity. And  on  this  branch  of  the  case  the 
first  reason  advanced  by  prosecutors  seems 
decisive,  viz.,  that  the  ordinance  was  not 
legally  passed,  and  for  the  reason  that  its 
attempted  passage  by  the  board  of  street  and 
water  commissioners  was  In  violation  of  a 
by-law  of  that  body,  which  reads  as  follows: 
"Bvery  ordinance  shall  be  read  by  the  clerk 
when  presented,  and  shall  be  ordered  to  a 
second  reading ;  but  no  ordinance  shall  have 
a  second  reading  at  the  meeting  at  which  It 
was  presented  or  reported  to  the  board,  with- 
out the  assent  of  two-thirds  of  the  members 
present  Nor  shall  any  ordinance  have  a 
third  reading  at  the  meeting  at  which  it  Is 
presented  without  the  assent  of  two-thlrda 
of  the  members  present  All  ordinances  ex- 
cept those  which  are  based  on  a  pabllshed 
notice  of  intention  shall,  between  their  first 
and  second  readings,  be  published  at  least 
five  times  in  at  least  two  of  the  approved 
newspapers  designated  by  the  Board."  The 
ordinance  fell  within  the  last  clause,  but  no 
publication  was  bad,  as  required  In  that 
clause.  On  the  contrary,  the  ordinance  was 
read  three  times,  put  on  its  final  passage, 
and  passed,  all  at  the  one  meeting.  The  de- 
fendant companies  undertake  to  meet  this 
criticism  in  two  ways.  They  say,  first,  that 
the  proceeding  was  validated  by  a  "suspen- 
sion of  the  rules."  The  minutes  show  lliat 
Comml^oner  Ballard  asked  unanimons  con- 
sent for  the  introduction  of  the  ordinance^ 
which  was  given,  and  the  ordinance  Intro- 
duced and  "read  for  the  first  time,  and  on 
motion  the  rules  were  suspended,  and  the 
ordinance  was  taken  up  and  read  tor  a  sec- 
ond time,  and  there  being  no  amendments 
passed  second  reading  and  was  ordered  to  a 
third  and  final  reading  by  a  unanimous  vote. 
•  •  •  Commissioner  Ballard  moved  that 
we  suspend  section  2  of  chapter  13  of  the 
by-taws  for  the  purpose  of  giving  this  ordi- 
nance a  third  and  final  reading,  which  mo- 
tion was  unanimously  passed.  The  ordinance 
was  taken  up  and  read  for  a  third  time  and 
passed  a  third  and  flnal  reading  by  a  unani- 
mous vote." 

There  Is  some  confusion  in  the  case  on  the 
question  whether  section  2  of  chapter  15  Is 
the  section  quoted,  or  whether  it  Is  section 
2  of  chapter  16.  the  matter  is  explained  by 
the  allegation  of  counsel  for  the  defendant 
companies  that  a  new  edition  of  the  bylaws, 
revised  In  March,  1905,  after  the  meeting  in 
question,  was  introduced  in  evidence  pros- 
ecutors as  the  by-laws  force  at  the  time, 
instead  of  the  previous  edition ;  and  a  ptint- 
ed  book,  not  pat  in  evidence  tint  purporting 
to  be  the  by-laws  of  190S  and  In  force  in 
JanuaiTf  1905,  was  submitted  by  defendants' 
coansel  on  the  argnment  A  comparlsoo  of 
the  two  cranpilatlons  show  that  tb^  are 
fdentlcal  with  the  exception  of  an  additional 
chapter  interpolated  In  the  revision  of  i9(Ki 
BO  that  chapters  14  and  35  of  the  old  by-lavs 
became  chapters  IS  and  16  respectively  of 
the  new  ones.  The  edition  of  1005  was  tes- 


Digitized  by  Google 


EGOEBS  T.  UATOB,  ETO. 


.  OF  OITY  OP  NEWARK. 


66T 


tlfled  to  without  obJectioD  or  challenge,  as 
that  In  force  In  January,  1905.  If  this  be 
BO,  then  section  2  of  chapter  16  of  that  edi- 
tion, relating  to  Inspection  of  public  works, 
had  no  bearing  at  all  on  the  passage  of  an 
ordinance,  and  Its  suspension.  If  etFective, 
was  useless.  If,  on  the  other  band,  we  ac- 
cept the  assertion  of  defendants*  counsel  that 
section  2  of  chapter  16  of  the  old  edition  (16 
of  new  edition)  was  referred  to  in  the  motion, 
we  find  it  as  above 'quoted,  and  the  question 
before  us  Is  whether  there  was  a  valid  sus- 
pension of  its  provisions.  We  thluk  not.  By 
the  first  section  of  the  act  constituting  the 
board  (P.  L.  1891.  p.  249 ;  Gen.  >St  1895,  pp. 
465-467,  Ind.),  it  was  enacted  that  they  "may 
make,  establlBh,  alter,  modify  or  repeal  such 
by-lavB,  rules  and  regulations,  and  pass  such 
reBolntions  for  the  government  of  the  pro- 
ceedings of  such  board  •  *  •  and  the 
transactloD  of  its  business,  as  such  board 
may  deem  advisable."  Pursuant  to  this  pro- 
vision, the  by-laws  already  referred  to  were 
adopted,  and  constituted  the  working  regula- 
tions governing  its  action  so  far  as  not  regu- 
lated by  the  higher  authority  of  the  statute ; 
and,  as  the  powers  given  by  that  statute  do 
not  Include  the  power  to  suspend  the  by-laws, 
but  only  to  alter,  modi^,  or  repeal  them,  it 
may  well  be  doubted  whether  It  would  be 
competent  to  provide  In  the  by-laws  them- 
selves for  their  t«nporary  suspension,  and 
vtlll  less  to  suspend  tfa«n,  in  the  absence  of 
such  provision.  But  on  examination  of  the 
by-la«k  themselves  we  find  no  antfaorlty  for 
mspmSSng  the  proTlsions  relating  to  pas- 
sage of  ordinances.  By  the  last  chapter, 
they  may  be  amended  at  any  regular  meeting 
by  afflrmatlTe  vote  of  three  members,  on  writ- 
ten notice  given  at  the  previous  r^lar  meet- 
ing. Catapter  16  of  the  1903  edition  (11  of 
that  of  1906)  Is  entitled  "Rales  of  Order"  and 
embodies  r^nlatltms  as  to  the  order  of  bnsl- 
nees  and  conduct  of  meetings  customary  in 
each  eases.  Rule  23  of  this  chapter  rewls  as 
follom:  "No  d^rtnre  from  the  r^nlar  or- 
der of  bnsinen  nor  sniomision  of  aiq*  rule, 
ahall  "be  allowed,  except  1^  the  acqulescmce 
of  a  majority  of  the  whole  number  of  com- 
mlasionerB  of  the  board."  This  rule  to  in- 
voked by  defendants  aa  authortelng  the  sus- 
pension of  section  2  of  chapter  15  (16),  re- 
quiring pnUtcatlffli  of  ordinances  betweoi 
first  and  second  readings;  but  in  our  view 
It  ref^  only  to  the  "Rules  of  Order"  of 
which  It  is  one,  and  not  to  the  other  by-laws. 
If  this  were  not  sc^  It  would  be  practicable 
by  a  vote  of  three  at  any  meeting,  without 
notice,  to  nullify  the  fundamental  provisions 
ralatlng  to  the  permanoit  officers  and  their 
duties,  managonent  of  finances,  giving  out 
of  contracts  for  public  Improvements,  and 
payments  fOr  same,  bonds  of  offldalB  end  em- 
ployes, and  so  on.  AU  these  matters,  as  also 
the  prorlslons  relating  to  the  passage  of  ndl- 
nances,  are  flie  subject  of  separate  chapters, 
and  iftaperly  so,  as  th^  bear  on  the  inter- 
ests of  the  public  and  not  merdy  on  the  con- 


venience of  handling  the  business  of  a  meet- 
ing; and  it  is  evident  that,  if  they  can  be 
rendered  nugatory  by  the  suspension  of  a 
mere  rule  of  order,  the  by-laws  are  little 
more  than  a  suggestion,  Instead  of  being,  as 
they  should  be,  a  set  of  regulations  for  the 
transaction  of  public  business  by  a  public 
body,  on  which  regulations  the  public  Itself 
has  a  right  to  rely.  The  more  radical  propo- 
sition Is  also  advanced  that,  as  the  vote  was 
unanimous  to  suspend  the  by-law  and  pass 
the  ordinance,  no  one  can  be  heard  to  com- 
plain; but  this  likewise  loses  eight  of  the 
right  of  the  public  to  expect  that  ordinances, 
involving  as  they  do  the  Interests  of  the  pub- 
lic, shall  be  enacted  In  due  form  as  provided 
by  law,  and  that  part  of  that  law  Is  the  regu- 
lations adopted  and  promulgated  by  the  legis- 
lating body.  The  ordinance  In  question  was 
one  in  which  the  public  were  vitally  Interest^ 
ed.  It  Involved  the  privileges  in  the  streets 
of  a  vast  system  of  street  car  lines,  the  terms 
and  method  of  their  payment  for  such  privi- 
leges, the  applicability  of  those  terms  to  fu- 
ture lines  within  the  existing  city  limits,  and 
present  and  future  lines  In  territory  which 
might  be  subsequently  annexed,  and  the  per- 
petuation of  certain  limited  franchises ;  thuft 
tying  the  hands  of  future  boards  in  their 
dealings  with  the  street  railroads  and  sur- 
rendering claims  previously  asserted  as  valid. 
It  is  said,  and  may  be  trtie,  that  valuable 
concessions  were  made  in  return  by  the  rail- 
roads to  the  city;  but  this  In  no  way  dis- 
proves the  facta  that  the  transaction  was  one 
of  very  great  Importance  to  the  city  and  Its 
people,  and  that  Its  revenues  and  the  right 
to  use  of  its  streets  were  Involved,  for  both 
present  and  future.  Public  rights  may  not 
be  dealt  with  In  such  oflRiand  fashion.  It  is 
doubtless  true,  as  claimed,  that  very  careful 
consideration  was  given  to  this  ordinance  and 
the  contract  it  purports  to  ratify,  both  be- 
fore and  at  the  meeting,  by  the  commission- 
ers themselves  and  other  dty  officiaUi;  but 
this  again  does  not  answer  the  proposition 
that  the  puUlc  have  a  right  to  rely  on  the 
pursuit  of  the  orderly  course  of  procedure 
as  to  passage  of  ordinances,  as  laid  down 
In  the  t^-laws  of  the  board.  In  Hicks  v. 
lAng  Branch  Commission,  69  N.  J.  Law,  SOO, 
54  Atl.  568.  66  Atl.  260,  ttie  Court  of  Errors 
and  Appeals,  reversing  the  Supreme  Court, 
held  that  a  resolution  Involving  the  expendi- 
ture of  mon^  should  t>e  set  aside  for  mere 
failure  to  comply  with  a  rule  requiring  the 
yeas  and  nays  to  be  recorded,  basing  the  de* 
clsi<m  on  the  right  of  the  public  to  know  the 
votes  of  individnal  members  and  to  hold 
them  accounteble  therefor.  So  in  this  case. 
If  the  ordinance  had  been  advertised  as  re- 
quired fbe  by-laws^  and  the  public  there- 
by ai^ised  of  what  was  omt^plated,  ma- 
terial benefit  to  the  city  might  have  resulted. 
In  any  event,  ncnqmbllcatlon  ttie  ciflsena 
and  taquyers  were  deprived  of  their  right 
to  Icnow  what  was  beii^  done  and  to  express 
their  views  thereon  to  their  legislative  agents. 
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Our  conclusion  therefore  la  that  the  by- 
law requiring  advertisement  of  this  ordinance 
between  first  and  second  readings  was  dis- 
regarded, and  was  not  and  could  not  be  sus- 
pended by  the  action  that  was  taken,  and 
that  the  ordinance  was  In  conseqaence  not 
I^ally  passed,  and  for  that  reason  moat  be 
0et  aside. 

This  conclusion  renders  it  unnecessary  to 
discuss  the  other  reasons  advanced. 


In  re  DEGNAN. 

{Prerogative  Court  of  New  Jersey.    Dee.  7, 
1908.) 

1.  EXECUTOBB  AND  AnUINIETrBATOBa  (!  17*>— 

Gbant  or  Lettebs— PEBSONB  Entitled. 
The  husband  of  a  married  woman  dying  in- 
testate is  entitled  to  administration  upon  her 
estate,  bat  if  be  be  dead,  or  does  not  apply, 
then  the  grant  of  letters  must  be  to  her  next 
of  kin,  unless  there  be  some  personally  dlsquali- 
fyiDg  (Ejection  to  the  applicant,  and  the  pro* 
bate  court  has  no  discretion  in  the  matter,  and 
cannot  ignore  the  claims  of  the  persons  men- 
tioned ;  tbeir  ri^ht.  to  administer  in  the  re* 
spective  cases  being  paramount. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admhiistiators,  Cmt  Dig.  H  44,  45;  De& 
Dig.  i  17.*J  .   ».  «  ^ 

2.  Descent   and   Dibtbibution    (I   02*)  — 
Choses  in  Action— Rioai  or  AoiaNzsiBA- 

TOB. 

Choses  In  action,  left  by  a  wife  dying  in- 
testate, pass  to  her  administrator,  who  may  be 
her  husband,  but,  if  another  shall  administer, 
such  administrator  will  hold  her  choses  in  ac- 
tion, as  well  as  her  personalty  In  specie,  after 
the  payment  of  her  debts,  in  trust  for  the  bene- 
fit of  her  husband  if  he  be  living,  or  for  bis  rep- 
resentative if  he  be  dead;  the  rule  being  that 
tlie  right  of  the  husband  to  the  personal  prop- 
erty left  by  the  wife  upon  her  death  intestate 
does  not  depend  upon  his  conversion  or  reduc- 
tion of  the  same  to  his  own  use  or  possession 
after  her  death. 

fEd.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig,  135-171 ;  Dec.  Dig. 
«  52.«] 

(Syllabus  by  the  Court.) 

Appeal  from  Orphans*  Court,  Hudson 
County. 

Application  of  Patrick  Degnan  for  letters 
of  administration  on  the  estate  of  Nellie 
Moran,  deceased.  From  an  order  granting 
letters,  and  ordering  certain  assets  paid  to 
the  administrator.  Patrick  Degnan  appeals. 
Reversed. 

Edward  Kenny,  for  appellant  Joseph  M. 
Branegan,  for  respondent. 

WALKER,  Vice  Ordinary.  This  la  an  ap- 
peal from  an  order  of  the  Hudson  county 
orphans'  court,  made  on  June  12,  1908,  In 
which  It  was  decreed  that  the  title  and  in- 
terest in  certain  shares  of  a  building  and 
loan  association  are  part  of  the  assets  of  the 
estate  of  John  Moran,  deceased,  and  that  the 
association  shall  pay,  or  cause  to  be  paid,  or 
credit  the  sum  due  upon  them,  to  the  execu- 
tors of  the  estate  of  the  late  John  Moran. 


The  facts  of  the  case  are  these:  On  Jan- 
uary 13,  IdOS,  Patrick  Degnan  presented  a 
verified  petition  to  the  surrogate  of  the  coun- 
ty of  Hudson,  In  which  he  showed  that  be 
was  a  brother  of  Nellie  Moran,  who  departed 
this  life  intestate  September  19,'  1007;  that 
she  left  her  surviving  her  husband,  John 
Moran,  and  the  petitioner,  and  no  other  re- 
latives; that  John  Moran  died  December  22, 
1907;  that  he  never  took  out  letters  of  ad> 
ministration  on  the  estate  of  his  wife,  and 
never  reduced  her  property  into  his  posses- 
sion; that  the  only  property  of  which  she 
died  possessed  was  five  shares  of  the  capi- 
tal stock  of  the  People's  Building  &  Loan  As- 
sociation of  the  town  of  Harrison,  which 
vrere  of  the  value  of  $800  as  nearly  as  he 
could  ascertain,  and  therefore  be  applied  for 
administration  of  her  estate.  On  January 
29,  1908.  the  Rev.  Thomas  A.  Conroy  pre- 
sented a  verified  petition  to  tbe  surrogate  of 
the  county  of  Hudson,  in  which  he  showed 
that  Nellie  Moran  departed  this  life  Intes- 
tate, as  set  forth  In  her  brother's  petition, 
and  left  her  surviving  John  Moran,  her  hus- 
band, who  died  December  22,  1907,  and  that 
he,  tbe  petitioner,  was  the  executor  of  the 
last  will  and  testament  of  John  Moran,  ap- 
pointed as  such  on  January  8, 1908 ;  that  the 
Intestate  (Nellie  Moran)  was  possessed  of 
personal  property  to  the  value  of  $800  as 
nearly  as  he  could  ascertain,  and  therefore 
he  applied  for  letters  of  administration  of 
her  estate.  On  February  5,  1903,  a  citation 
was  issued  out  of  the  Hudson  county  or- 
phans' court,  directed  to  the  Rev.  Thomas 
A.  Conroy  and  Patrick  Degnan,  command- 
ing them  to  appear  before  that  court  on  Feb- 
ruary 21st,  then  Instant  to  answer  unto  the 
applications  for  letters  of  administration 
on  the  estate  of  Nellie  Moran,  deceased.  This 
process  was  not  In  proper  form.  It  required 
each  applicant  to  answer  to  his  own,  as  well 
as  bis  rival  claimant's,  petition  for  adminis- 
tration. It  should  have  recited  that  a  dis- 
pute having  arisen  as  to  the  right  of  admin- 
istration upon  the  estate  of  Nellie  Moran,  de- 
ceased, the  parties  were  cited  and  warned  to 
appear  before  the  Hudson  county  orphans' 
court  on  the  date  named,  at  which  time  and 
place  the  court  would  hear  and  determine 
the  matter  In  controversy.  See  Kocher's 
Orph.  Ct  Pr.  p.  451,  form  183.  However, 
this  is  merely  formal,  and  no  objection  was 
made  on  this  score  In  the  court  below,  nor  is 
It  urged  here,  nor  could  it  very  well  be  made 
the  subject  of  objection.  On  AprU  24,  11)08, 
a  memorandum  was  filed  in  tbe  Hudson 
county  orphans*  court  by  Judge  Blalr  as 
follows:  "Administration  will  be  given  to 
the  next  of  kin  of  Nellie  Moran.  Patrick 
Degnan."  On  June  12,  1908,  the  order  ap- 
pealed from  was  entered.  It  entirely  Ignores 
(while  setting  aside)  the  memorandum  of 
April  24,  1908,  The  order  is  in  the  following 
words  and  figures:  "Application  being  made 


*For  other  caiea  see  same  topto  and  sectloo  NUMBER  In  Dec.  *  Am.  Dlga.  1907  to  date.  A  Reporter  lodges 
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for  lettera  of  admlnlBtratlon  on  the  estate 
of  Nellie  Moran,  deceased,  and  It  appearing 
that  Nellie  Moran  died  September  18,  1907, 
leaving  her  sorrlTlng  ber  buBband,  John 
Moran,  who  died  December  25,  1907,  leav- 
ing a  will,  which  was  admitted  to  probate  by 
the  Hudson  county'  surrogate  on  the  8th  day 
of  January,  1006»  and  it  appearing  that  El- 
len Moran  was  the  holder  of  passbook  Na 
6660  In  tiie  People's  Building  &  Loan  Asso- 
ciation of  Harrison,  and  that  after  ber  death, 
antU  the  death  of  John  Moran,  be  had  paid 
the  premiums  on  the  said  shares,  and  then 
[tbns]  indicated  a  determination  to  reduce 
same  to  his  possession.  It  is  on  this  12tb 
day  of  ' Jane,  1908,  ordered  and  decreed  that 
the  said  ris^t,  title,  and  Interest  in  the  build- 
ing and  loan  shares,  as  evidenced  by  pass- 
book No.  6660  is  part  of  the  assets  of  the 
estate  of  John  Moran,  deceased,  and  that  the 
building  and  loan  association  upon  the  pres- 
entation of  a  certified  copy  of  this  order 
shall  pay  or  cause  to  be  paid  or  credit  with 
the  sum  now  due  to  the  executor  of  the  es- 
tate of  John  Moran."  Returned  with  the 
tmnscript  from  the  orphans'  court  In  this 
matter  Is  an  agreed  state  of  facts  which 
reads  as  foUowa:  "Nellie  Degnan  Moran  was 
married  to  John  Moran  September  18,  1887, 
died  on  September  19,  1007.  She  had  In  her 
own  name  five  shares  of  the  People's  Build- 
ing A  Loan  Association  of  Harrison,  N.  J., 
which  were  Issued  to  her  September  19,  1889. 
Those  shares  are  now  worth  the  sum  of 
$616.40,  of  which  $500  Is  the  amount  paid 
for  them,  and  the  balance  is  the  accrued  in- 
terest, viz.,  $116.40.  Her  husband,  John, 
died  December  22,  1907.  He  never  applied 
for,  nor  took  out,  letters  of  administration 
on  the  estate  of  his  wife.  He  never  reduced 
ber  chose  In  action  to  possession.  She  left 
her  surviving  at  the  time  of  her  death  no 
chlldreo,  no  father  nor  mother,  no  brother  nor 
sister,  except  her  brother  Patrick  Degnan, 
of  East  Newark.  N.  J.,  and  she  left  surviving 
her  no  child  of  any  deceased  brother  or  sis- 
ter. There  were  no  children,  bom  of  ber 
marriage  with  John  Moran.  During  the 
time  of  her  marriage  she  worked  at  dress- 
making, and  earned  considerable  money  in 
that  occupation."  The  day  after  the  making 
of  the  order  above  recited  by  the  Hudson 
county  orphans'  court,  Patrick  Degnan,  the 
brother  and  next  of  kin  of  Nellie  Moran,  de- 
ceased, appealed  therefrom  to  this  court,  and 
prayed  that  the  order  of  the  orphans'  court 
might  be  set  aside,  and  that  letters  of  ad- 
t  ministration  upon  the  estate  of  the  decedent 
might  be  orAeted  to  be  granted  to  him,  and 
for  further  or  other  relief. 

The  order  appealed  from  is  errtmeous  In 
two  particulars:  First,  because  It  makea  no 
grant  of  administration  upon  the  estate  of 
Nellie  Moran,  deceased;  and,  second,  bo- 
cause  the  orphans*  court  was  without  pow- 
er to  adjudicate  as  to  the  ownership  of  the 
building  and  loan  shares  and  order  paid  or 
credited  to  tlie  execntw  of  the  estate  of  John 


Moran,  the  amount  or  value  of  fbose  shares. 
It  Is  to  be  observed  that  each  of  the  parties 
before  the  orphans'  court  of  the  county  of 
Hudson  prayed  for  a  grant  of  administra- 
tion upon  the  estate  of  Nellie  Moran,  de> 
ceased.  The  orphans*  court  act.  Revision 
of  1898  (P.  L.  p.  724,  8  27),  provides  that,  if 
any  person  die  intestate,  administration  of 
the  goods,  chattels,  and  credits  of  such  in- 
testate shall  be  admitted  or  granted  to  the 
widow  or  the  next  of  kin  of  such  Intestate, 
or  to  some  one  of  them.  If  they,  or  any  of 
them,  will  accept  the  same;  and,  if  hone  of 
them  win  accept  thereof,  then  to  such  other 
proper  person,  or  persons,  as  will  accept  the 
same.  In  Donnlngton  v.  Mitchell,  2  N.  J. 
Eq.  243,  247,  it  was  held  that  the  husband  Is 
entitled  to  administration  because  he  is  en- 
titled to  the  wife's  estate,  not  as  her  next 
of  kin,  for  be  is  not,  strictly  speaking,  of 
kin  to  his  wife  at  all.  See,  also,  Dick.  Pro. 
Ct  Pr.  pp.  38,  39.  Kocher's  Orph.  Ct  Pr.  p. 
61.  This  was  so  under  the  probate  practice 
of  England,  and  Is  expressly  recognized  by 
our  orphans'  court  act  P.  L.  1806,  p.  780, 
S  170.  In  Fielder  v.  Hanger,  8  Hagg.  Ecc. 
Rep.  770,  the  Prerogative  Court  of  Canter- 
bury granted  administration  de  bonis  non 
of  a  feme  covert  to  the  representative  of  the 
husband,  who  had  taken  out  administration, 
and  died  without  fully  administering,  and 
remarked  that  the  same  grant  would  have 
been  made  if  the  husband  had  not  taken 
out  administration,  unless  It  could  be  shown 
that  he  had  not  the  Interest,  but  that  the 
property  belonged  to  the  wife's  next  of  kin. 
This  practice  appears  never  to  have  obtain* 
ed  with  us,  although  the  rule  that  a  residu- 
ary legatee  will  be  appointed  in  preference 
to  the  next  of  kin  has  so  obtained,  notwith- 
standing the  statute.  In  re  WUl  of  Klrkpat- 
rlck,  22  N.  J.  Bq.  463,  466;  Booraem's  Case, 
56  N.  J.  Eq.  759,  87  Aa  727. 

The  right  of  the  husband  to  administration 
of  hfs  wife's  estate  first  arose  under  the 
statute  of  81  Edw.  III.  c.  11,  "as  the  next 
and  most  lawful  friend"  of  the  deceased, 
which  right,  as  well  as  the  right  to  the  prop- 
erty, the  husband  has  under  the  statute  of 
29  Car.  II,  c.  8,  s.  26,  notwithstanding  the 
statute  of  distributions,  22  &  23  Car.  II,  c. 
10.  This  whole  subject  is  ably  and  Inter- 
estingly reviewed  In  2  Hagg.  Ecc  Rep.,  Ap- 
pendix p.  170,  in  a  note  by  the  reporter,  but 
a  discnsslon  of  the  English  practice  Is  here 
unnecessary,  because  our  statute  is  entirely 
controlling. 

As  already  remarked,  our  orphans'  court 
act  gives  the  husband  the  right  to  adminis- 
ter, and  in  the  absence  of  a  survlTlng  hus- 
band, administration  must  be  granted  to  the 
next  of  kin  whose  right  Is  paramount  un- 
less there  be  some  personally  disqaalifyhig 
objection  to  the  applicant  Donahay  v.  Hall, 
45  N.  J.  Eq.  720.  722,  18  Atl.  168;  Cramer' 
V.  Sharp,  49  N.  J.  Eq.  658.  24  AtL  962. 
Where  there  is  no  husband  nor  widow,  admin- 
istration muBt  be  granted  to  the  nest  of 
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kin.  If  any  of  them  are  fit  and  competent 
and  will  accept.  Sayre  t.  Sayre,  48  N.  J. 
Bq.  267,  22  Atl.  193.  Upon  application  to 
the  surrogate  of  Hudson  county  for  admlp- 
istration  upon  the  estate  of  Nellie  3Ioran, 
which  was  the  question  before  the  Hudson 
-county  orphans*  court,  the  only  order  which 
could  hare  been  properly  made  was  onp 
granting  administration  to  the  next  of  kin 
of  Nellie  Moran,  namely,  her  brother,  Pat- 
rick Degnan,  the  appellant,  and  that  should 
have  been  the  order  of  the  court.  The  ad- 
ministrator, however,  when  appointed  will 
be  considered  in  equity  with  the  respect 
to  the  residue  of  the  estate,  after  payment 
of  debts,  as  trustee,  for  the  husband's  rep- 
resentative. Tbls  was  expressly  decided 
in  Oonnington  v.  Mitchell,  ubl  supra,  upon 
the  authority  of  several  cases  cited  In  2  N, 
J.  Eq.  at  page  247,  and  the  same  doctrine 
has  been  held  to  In  this  state  ever  since.  In 
Nelson  v.  Nelson.  57  N.  J.  Eq.  118,  36  Atl. 
280,  the  wife  devised  and  bequeathed  all  of 
her  real  and  personal  estate  to  her  husband, 
and.  after  his  death,  with  remainder  In  cer- 
tain realty  to  certain  persons,  and  she,  there- 
fore, died  Intestate  as  to  the  remainder  of 
her  personalty.  In  a  contest  over  the  same 
between  the  next  of  kin  of  both  husband  and 
vife.  Vice  Chancellor  Emery  held,  at  page 
122  of  57  N.  J.  Eq.,  at  page  281  of  36  Atl. 
that  the  right  of  the  husband  to  the  wife's 
personal  property  undisposed  of  by  her  will 
does  not  depend  upon  his  actual  conversion 
of  her  estate  after  her  death  to  his  own  use; 
and,  so  far  as  the  same  has  not  been  admin- 
istered or  converted  by  him,  the  administra- 
tor de  bonis  non  of  the  wife's  estate  will 
hold  the  estate  In  trust  to  pay  over  to  the 
husband's  administrator  after  paying  the 
debts  of  the  wife's  estate. 

It  is  to  be  observed  that  the  Hudson  or- 
phans' court  in  the  order  appealed  from  ad- 
Judged  that  the  deceased  husband  had  done 
certain  acts  which  Indicated  a  determination 
to  reduce  to  his  possession  the  cboses  In  ac- 
tion (for  such  they  were)  which  were  left  by 
his  deceased  wife.  It  was  not  necessary  for 
John  Moran  to  have  reduced  these  choses  In- 
to possession  to  entitle  his  estate  to  the 
beneficial  Interest  in  them,  nor  does  such  bene- 
ficial Interest  give  hia  personal  representative 
the  right  to  administer  upon  the  estate  of 
Nellie  Moran  as  against  her  next  of  kin, 
much  less  does  It  afford  the  orphans'  court 
any  power  to  make  an  order  that  the  People's 
Building  ft  Loan  Association  of  Harrison 
should  pay,  or  cause  to  be  paid,  to  John 
Moran's  executor  the  sum  due  upon  the 
shares  of  which  Nellie  Moran  died  possessed. 
The  building  association  was  not  before  the 
orphans'  court,  and  the  decree  as  to  it  was 
clearly  coram  non  judlce.  Besides,  I  cannot 
understand  how  the  Hudson  county  orphans' 
court  could  have  found  that  the  husband 
had  reduced  the  cboses  Into  possession  be- 
fore he  died,  which  Is  practically  what  was 
decided  In  that  r^ard,  la  the  face  of  the , 


agreed  state  of  facts,  whldi  says  that  he  did 
not  do  so.  In  Stoutenburgh  v.  Hoi^ns,  43 
N.  J.  Eq.  577,  12  AO.  689,  Chancellor  McGUl, 
as  Ordinary,  said  in  the  Prerogative  Court, 
at  page  580  of  43  N.  J.  Eq.,  at  page  690  of 
12  Atl.  (speaking  to  the  question  of  the  validi- 
ty of  a  will),  that  If  the  will  shall  not  be  es- 
tablished, the  husband  will  be  entitled  jure 
maritl  to  the  wife's  entire  personal  estate, 
citing  Donnlngton  v.  Mitchell.  2  N.  J.  Eq. 
243.  This  case  was  affirmed  in  Stouten- 
burgh V.  Hopkins.  45  N.  J.  Eq.  890,  19  Ati. 
622.  on  the  (pinion  of  the  ordinary  in  the 
Prerogative  Court  in  FolweH'a  Case  in  the 
PrerogaUve  Court,  67  N.  J.  Bq.  570,  59  Atl. 
467,  Chancellor  Magie.  as  ordinary,  at  page 
572  of  67  N.  J.  Eq.,  at  page  468  of  59  AtL 
remarked  that,  if  Mrs.  Folwell  had  died  in- 
testate, her  husband  would  have  been  entitled 
to  all  her  personal  property,  the  jus  maritl 
In  this  respect  having  been  recognized  and 
preserved  by  section  170,  Orphans'  Court  Act 
(P.  L.  1898,  p.  780).  Tbls  case  was  reversed 
(see  Polwell's  Case,  67  N.  J,  Eq.  728,  63  Atl. 
1118),  but  upon  the  sole  question  whether  or 
not  the  last  will  and  testament  of  Mrs.  Fol- 
well bequeathed  her  personal  estate  to  ber 
daughter  abs<dutely.  and  it  r^alna  an  an- 
thorlty  for  the  view  which  I  take,  to  the  full 
extent.  In  Wright  v.  Leupp,  70.  N.  J.  Eq. 
130.  62  Atl.  464.  Vice  ChanceUor  Pitney  re- 
marked, at  page  133  of  70  N.  J.  Eq.,  at  page 
465  of  62  Atl.,  that  by  the  common  law  which 
prevails  In  New  Jersey  the  husband  is  not 
only  entitled  to  administration  of  hla  wife's 
estate  lying  in  this  state,  but,  whoever  may 
administer  It,  he  Is  entitled  to  her  whole  net 
personalty.  Hence  any  fund  which  might 
come  to  the  hands  of  the  complainant's  ad- 
ministrator must,  after  paying  her  debts,  go 
to  the  husband. 

Counsel  for  the  appellant  contends  that 
because  Mr.  Moran  did  not  reduce  his  wife's 
choses  In  action  into  possession  dnring  his 
lifetime,  the  beneficial  Interest  in  those 
cboses  has  passed  to  the  next  of  kin  of  hla  de- 
ceased wife;,  but  this  position,  as  already 
shown.  Is  not  tenable.  Counsel  relies  upon 
Bacon  v.  Devlnney,  55  N.  J.  Eq.  449,  37  AtL 
144.  in  which  It  was  held  that,  when  a  hus- 
band and  wife  both  make  payments  to  meet 
the  dues  of  building  association  stock  stand- 
ing In  the  name  of  the  wife,  the  presump- 
tion is  that  his  payments  were  gifts  to  her. 
Even  so,  there  is  nothing  In  this  view  whldi 
militates  against  the  husband's  right  to  have 
his  wife's  personal  property  after  her  death, 
and  in  fact  In  that  case  Vice  Chancellor  Grey* 
held,  at  page  454  of  55  N.  J.  Eq.,  at  page  14C 
of  37  Atl.,  that  the  husband  had  a  right  to 
the  ownership  of  the  stock,  subject  to  tiie 
pledge  made  of  It  for  the  debt  of  the  wife 
created  in  her  lifetime.  This  is  but  a  reaf- 
flrmance  of  the  doctrine  that  the  wife's  per- 
sonal property  Is  subject  to  her  debts,  and 
her  surviving  husband  takes  only  the  net 
surplusage  of  ber  personalty,  and  this,  too. 
in  effect,  is  decided  in  Bacon  t.  Derinney,  SB 
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N.  J.  Eq.,  at  page  496.  37  Ati..  at  page  146. 
On  behalf  of  the  appellant  reliance  is  also 
placed  upon  Vreeland  v.  Ryno,  26  N.  J.  Bq. 
160,  in  which  Chancellor  Bunyon  said,  at 
page  162  of  26  M.  J.  Eq..  referring  to  the 
common  law,  that  the  husband  had  an  inter* 
est  in  the  choses  in  action  of  the  wife,  which 
he  could  reduce  to  possession,  and  when  so 
reduced,  they  became  his  absolutely,  and  on 
his  death  went  to  his  representatives,  but 
that  such  of  them  as  had  not  been  reduced  to 
possession  by  him  at  his  death  still  remained 
hers,  and  at  her  death  went  to  her  repre- 
sentatives,  and  not  to  his.  But  this  case  Is  in 
entire  harmony  with  the  cases  In  this  state 
which  hold  that  the  beneficial  interest  in 
the  deceased  wife's  property  pass  to  the  hus- 
band's representative  after  bis  death.  In 
that  case,  and  In  Compton  t.  Plerson,  28  N. 
J.  Eq.  229,  232,  Chancellor  Runyon  simply 
adverted  to  the  common-law  rule  that  the 
choses  in  action  of  the  wife,  not  reduced  Into 
possession  by  the  husband  in  his  lifetime, 
went  to  her  representatives  at  her  death, 
and  not  to  his,  and  this  where  the  wife  sur- 
vived the  husband,  and  In  both  cases  he  re- 
ferred to  the  fact  that,  after  the  death  of  the 
wife,  the  husband,  as  her  administrator, 
might  reduce  her  choses  in  action  into  his 
posseesion  and  hold  them  Jure  marltl.  It 
most  be  conceded  that  choses  in  action  be- 
longing to  the  wife  pass  at  her  death  to  her 
representatlTe.  TTiat  representative  may  be 
the  husband.  If  he  survives  her;  and,  if  he 
falls  to  tabe  out  administration,  her  adminis- 
trator, after  the  payment  of  her  debts,  holds 
her  [>ersonaIty  in  trust  for  her  htuband  if 
he  be  living,  or  for  his  rq^resentative  if  be 
be  dead.  There  is  no  conflict  between  the 
cases.  Tbey  are  all  In  harmony  and  In  entire 
accord. 

The  resalt  Is  that  the  decree  oS  the  Hud- 
son county  orphans'  court  must  be  reversed, 
and  the  record  remitted  to  that  court,  with 
Instruction  to  grant  administration  on  the 
estate  of  the  late  Nellie  Bloran  to  the  appel- 
lant, wbo  ia  ber  only  snrvlTing  brother  and 
next  fji  Un. 


STATE  T.  MELLILLO. 

(OoDTt  of  BiTon  and  Appeals  of  Xew  Jersey. 
Nov.  27,  1908.) 

1.  HoiaoioE  a  340*)— Warr  or  Eaaoa— Habu- 

LEss  EaaoB— Inbtbuctions. 

Although  the  notion  expressed  by  "precon- 
ceived" is  not  so  exactly  the  equivalent  ot  "pre- 
meditated" as  to  render  the  former  a  satisfac- 
tory substitute  for  the  latter  In  a  definition  of 
the  statntory  crime  of  murder  in  the  first  de- 
erree.  the  context  in  whldi  It  occnrs  in  a  iciven 
case  m&j  be  such  that  the  employment  of  "pre- 
conceived" for  "premeditated"  In  a  charge  to 
the  jury,  although  not  to  be  approved,  is  not 
an  error  by  which  the  defendant  was  injured. 

[ESd.  Note.— For  other  cases,  see  Htunlcide, 
Cent.  Dig.  I  715;  Dec.  Dig.  §  &40.*] 


2.  HoiciciDB  d  340*)— Wbit  or  BiBOE— Habsc- 
ixss  Ebbob— InsTBUonoNs. 

Although  the  statement  in  a  charge  that 
"murder  in  the  second  degree  Is  devoid  of  the 
element  of  the  Intention  to  kill"  is  erroneous,  it 
is  not  an  error  that  should  lead  to  revenal,  if 
its  legal  effect.  In  view  of  other  parts  of  tlie 
charge,  was  Injurious  only  to  the  state. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  f  717 ;  Dec.  Dig.  i  340.*] 

3.  Homicide  (IS  116,  340*)— Self-Defesse— 
Wbit  of  Ebbob  —  Habulbss  Ebbob  — I»- 

STBCCnOWS. 

The  victim  of  an  unprovoked  assault  may 
protect  himself  even  to  the  extent  of  talcing 
the  life  of  bis  assailant,  when  that  act  is  or 
reasonaUy  appears  to-  him  to  be  necessary  in 
order  to  preserve  his  own  life,  or  to  save  his 
body  from  serions  harm.  Hence  a  Judicial 
charge  that  limits  such  right  to  what  ia  neces- 
sary, and  thereby  deprives  the  defendant  of  the 
light  to  have  his  act  tested  by  the  reasonable- 
ness of  his  belief  in  the  existence  of  such  neces- 
sity, is  erroneous ;  but  such  error  Is  not  in> 
nrioua  to  the  defendant  when  hia  sole  defense 
8  that  an  unprovoked  and  murderous  asSHult 
was  made  upon  him,  and  there  are  no  grounds 
or  circttmstances  going  to  the  reasonablenees  of 
the  defendant's  belief  apart  from  the  grounds 
and  circumstancea  that  go  to  prove  the  actual 
existence  of  the  danger  and  necessity  that  con- 
fronted him,  if  his  testimony  be  believed. 

[Ed.  Note.— For  other  cases,  see  Homldde. 
C-nt.  Diir.  §{  158-163,  715,  716 ;  Dec  Dig.  || 
116.  340.*] 
(Syllabus  bf  the  Court  J 

Error  to  Court  of  Oyer  and  Terminer, 
Hudson  County. 

Sabino  Mellillo  was  convicted  of  murder  in 
the  first  degree,  and  he  brings  error.  Af- 
firmed. 

Joses>h  B.  Noonan.  for  plaintiff  In  error. 
Pierre  P.  Garren,  for  the  State. 

GARRISOX,  J.  The  plaintiff  in  error  was 
convicted  In  the  Hudson  county  court  of  oyer 
and  terminer  of  murder  In  the  first  degree. 
The  Judgment  now  brought  up  by  this  writ 
of  error  Is  attacked  upon  three  grounds,  all 
of  which  relate  to  the  charge  of  the  trial 
court 

The  first  ground  of  error  assigned  la  that 
the  Jury  was  instructed  that  "murder  in  the 
first  'degree  Is  where  death  results  from  a 
deliberate,  willful  purpose  to  take  life,  a  de- 
liberate Intention  preconceived  befor^and 
to  kill,  and  that  intmtion  executed  and  car- 
ried out." 

The  charge  of  the  trial  court  npon  the  ques- 
tion of  murder  in  the  first  degree  from  which 
the  foregoing  is  excerpted  was  as  follows : 
"The  statute  concerning  murder  in  this  state 
which  is  applicable  to  this  Inqob?  reads  as 
follows : 

"  'Murder  which  shall  be  perpetrated  by 
means  of  poisoning  or  lying  in  wait  or  by 
any  other  kind  of  nillful,  deliberate  and  pre- 
meditated killing  shall  be  murder  in  the  first 
degree,  and  all  other  kinds  of  murder  shall 
be  murder  in  the  second  d^ree ;  and  the 
jury  before  whom  any  person  Indicted  for 
murder  shall  be  tried,  shall,  if  they  find  such 
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person  goUty,  bo  designate  by  tbelr  verdict 
whether  It  be  murder  In  the  first  degree  or 
murder  In  the  second  degree.' 

"You  will,  therefore,  observe  that,  In  order 
to  constitute  murder  In  the  first  d^ree,  the 
kHIIng  must  be  done  willfully,  with  deliber- 
ation and  with  premeditation.  The  statute 
says  the  killing  must  be  willful,  deliberate, 
and  premeditated  to  constitute  murder  In  the 
first  degree,  but  the  statute  does  not  say  that 
such  willfulness,  such  deliberation,  and  such 
premeditation  shall  have  existed  for  any  fixed 
length  of  time  before  the  act;  and  there- 
fore all  the  jury  need  be  satisfied  of  In  order 
to  return  a  verdict  of  murder  in  the  first  de- 
gree is  that  the  killing  was  willful,  that  It 
was  deliberate,  and  that  it  was  premeditated, 
and  that  such  were  the  conditions  of  the 
mind  of  the  accused  for  a  time  sufficiently 
long  before  the  act  of  killing  to  allow  him  to 
have  fully  and  dearly  conceived  the  design 
to  kill,  and  that  he  did  conceive  such  design, 
and  then  premedltately  and  deliberately  and 
willfully  carry  out  that  design.  It  must  con- 
sist of  time  sufficiently  long  for  him  to  have 
formed  the  design  to  kill  or  not  to  kill  and 
to  make  a  choice  whether  he  would  kill  or 
not  bill,  and,  having  deliberately  determined 
to  kin,  to  have  executed  that  purpose.  That 
satisfies  the  statute. 

"The  law,  as  I  have  read  to  you,  states 
that  you  shall  return  by  yoor  verdict,  if 
you  find  the  defendant  guUty  of  murder, 
whether  it  shall  be  murder  of  the  first  degree 
or  murder  of  the  second  degree. 

"Murder  in  the  first  degree  is  where  death 
results  from  a  deliberate,  willful  purpose  to 
take  life;  a  deliberate  Intention  preconceived 
beforehand  to  kill,  and  that  intention  exe- 
cuted and  carried  out." 

From  this  Judicial  exposition,  which  Is 
not  otherwise  excepted  to,  the  cracludlng 
cause,  or  rather  the  word  "preconceived,"  Is 
singled  out,  and  made  the  basis  of  the  argu- 
ment that  the  notion  expressed  by  "precon- 
ceived" is  not  the  exact  equivalent  of  "pre- 
meditated" which  is  the  word  nsed  In  our 
statute  defining  murder  in  the  first  degree. 

Whether  this  is  so  or  not,  or  whether  the 
clause  in  question  standing  apart  from  Its 
context  would  be  in  all  respects  a  satisfac- 
tory definition  of  murder  In  the  first  degree, 
need  not  now  be  decided.  It  may  be  that, 
Inasmuch  as  premeditation  as  a  mental  pro- 
cess covers  a  less  extensive  field  than  that 
covered  by  "preconception,"  the  broader  term 
would  not  In  an  Isolated  definition  of  mur- 
der In  the  first  degree  be  a  satisfactory  sub- 
stitute for  the  narrower  one  used  in  the  stat- 
ute. That,  however,  is  not  the  case  here. 
Six  times  in  the  single  paragraph  quoted 
from  the  charge  the  Jury  had  been  told  that 
premeditation  was  an  Indispensable  element 
of  murder  in  the  first  degree.  When,  there- 
fore, referring  to  what  had  Just  gone  before, 
the  broader  term  "preconceived"  was  employ- 
ed, the  jury  must  have  understood  that  what 
was  meant  was  that  sort  of  preconception 


which  th^  had  Just  before  and  so  r^>eated- 
ly  been  told  was  a  requisite  element  of  the 
statutory  crime  of  murder  in  the  first  d^^ree; 
luundy,  '*premedltatlon."  Whll^  therefore^ 
we  find  in  this  assignment  some  ground  for 
verbal  criticism,  we  find  none  for  reversal 
The  second  assignment  challenges  the  ac- 
curacy of  the  statem^t  of  the  charge  that 
"murder  in  the  second  degree  is  devoid  of  the 
element  of  the  Intention  to  kill."  That  this 
statement  Is  erroneous  Is  apparent  from  the 
consideration  that  the  statute  touching  the 
degrees  of  murder  after  specifying  the  at- 
tributes constituting  murder  In  the  first  de- 
gree relegates  all  other  kinds  of  murder  to 
the  second  degree  of  that  crime.  Hence,  in- 
asmuch as  murder  perpetrated  with  an  lo- 
tratlon  to  kill  that  was  not  deliberate  and 
premeditated  la  a  kind  of  murder,  and  yet 
is  not  murder  in  the  first  d^ree,  it  follows 
necessarily  from  the  statutory  category  that 
it  must  be  murder  in  the  second  degree.  This 
has  already  been  snfflclently  pointed  out  in 
this  court  In  the  cases  of  State  v.  BonoQgllo. 

67  N.  J.  Law,  239,  52  Atl.  712,  54  Atl.  90,  91 
Am.  St  R^.  423,  and  State  v.  Dellso  (N.  J.) 

68  Ati.  218. 

In  the  present  case,  however,  in  view  of 
other  parts  of  tiie  charge,  the  effect  of  this 
Judicial  error  was  Injurious  only  to  the  state; 
for  the  Jury  had  been  told  that  only  ver- 
dict it  would  he  Justified  in  finding  against 
the  defendant  was  that  of  murder  in  the  first 
degree  or  In  the  second  degree.  They  had 
also  been  told  that,  unless  they  found  a  kill- 
ing that  was  deliberate  and  premeditated, 
tbey  could  not  convict  the  defendant  of  mur- 
der In  the  first  degree.  When  therefore,  tbey 
were  further  told  that  murder  In  the  second 
degree  was  devoid  of  the  element  of  the  in- 
tention to  kill,  they  were  In  effect  told  ttiat 
it  would  be  their  duty  to  acquit  the  defend- 
ant unless  his  criminal  act  of  killing  In  ad- 
dition to  being  Intentional  was  also  deliber- 
ate and  premeditated.  This,  of  course,  was 
too  favorable  to  the  defendant,  but,  the  jury 
having  found  that  the  defendant's  act  was 
deliberate  and  pr^edltated,  neither  the  state 
nor  the  defendant  were  injured  by  tlie  eriD- 
neous  statement  of  the  law. 

The  third  and  last  assignment  of  error  to 
be  considered  relates  to  the  charge  of  tbe 
court  touching  the  law  of  aelf-defensfc  What 
the  court  said  was  this: 

"Every  man  has  a  right  to  defend  himself 
when  he  Is  attacked.  He  has  a  right  to  de- 
fend himself  to  any  extent  that  is  necessary 
to  protect  his  person  and  his  life.  If  a  per- 
son who  Is  atta<4Eed  has  reasonable  grounds 
for  believing  that  his  life  is  in  danger  or  his 
body  Is  in  great  danger  of  being  harmed,  be 
has  a  right  to  defend  himself  to  any  extent 
that  Is  necessary,  even  in  some  oases  to  tak- 
ing life,  but  ttiere  must  be  some  reasonable 
ground  for  Us  belief,  and,  If  he  pursues  tliis 
defense,  defraiding  lilmself  beyond  what  Is 
necessary  to  protect  himself,  then  he  loses 
tbe  right  of  self-defense  and  is  himself  the 
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aggressor,  and  is  responsible  for  any  resnlts 
tbat  mar  resnlt  from  such  aggressloD. 

"It  la  not  the  law  tbat  a  man  can  make 
Umself  tbe  Judge  of  his  own  situatltm. 
Whether  he  was  In  danger  or  had  reason- 
able gronnd  tor  believing  that  he  was  is 
a  matter  for  yoo  to  determine,  whether  the 
drcomstances  were  such  as  to  satisfy  you 
that  he  was  in  danger,  or  had  a  right  to 
think  himself  bo,  and  whether  he  was,  nnder 
the  clrcumatances  shown,  justified  In  using 
the  force  tbat  he  did  use,  and,  if  he  had  tbe 
right  to  use  force,  was  thia  force  that  he 
□sed  necessary  to  protect  hlms^.** 

This  instruction  viewed  as  a  oompreben- 
slve  definition  1b  faulty  hi  two  respects: 
First,  in  that  it  extends  the  right  to  take 
life  to  cases  in  whlc3i  the  defendant's  ap- 
prehension Is  that  he  may  be  harmed,  where- 
as such  right  is  limited  to  epprehenaion  of 
serious  harm.  This  error  was  pr^udldal, 
however,  only  to  the  state. 

The  other  respect  In  which  the  Instruc- 
tion Is  incorrect  la  Uut  It  draws  a  dlstlnc- 
tloD  between  tbe  existence  of  the  right  of 
self-defmse  and  the  exteat  to  which  sudi 
right  may  lawfully  be  pursued,  saying  of  the 
former  that  it  oclsts  whenever  the  defend- 
ant has  reasonable  grounds  for  bellertug 
that  his  life  or  body  are  endangered,  and  of 
tbe  latter  that.  If  a  man  "defend  himself  be- 
yond what  Is  neoeesary  to  protect  himself, 
he  loses  tbe  right  of  self-defense."  If  tbe 
word  ''necessary"  in  the  lai«iiftge  last  quot- 
ed be  qualifled  as  it  was  In  tiie  preceding 
clause  by  the  words  reasonably  appears 
to  him  to  be  so,'*  the  error  cMuplained  of 
would  be  cured.  Abstnctly  cnuddered,  how- 
ever, tbe  InstmcUon  In  so  far  as  It  limit- 
ed the  extent  of  the  right  of  self-protection 
to  what  was  actually  necessary  was  an  er^ 
nmeoos  atatonent  of  Oie  law.  The  correct 
rule  Is  tJiat  stated  by  Ohlef  Justice  Gumh 
mere  in  State  v.  B<mofigUo,  67  N.  3.  Law, 
245,  52  AtL  714,  M  AU.  99,  91  Am.  St  Bep. 
423.  In  wbldi  the  existence  ot  the  right  to 
defend  oneself  and  the  extent  to  which  It 
may  go  are  each  made  to  depend  upon  what 
actually  Is  or  what  reasonably  aiq^ears  to 
be  tiie  necessity.  **A  man,"  he  says,  "may 
protect  hlmsdf,  even  to  the  extent  of  tak- 
ing tlie  Ufe  of  his  adversary  when  Oiat  act 
Is  or  reasonably  appears  to  be  necessary  In 
order  to  preserve  bis  own  Ufe  or  to  protect 
himself  from  serious  bodily  harm."  Under 
the  rule  thus  laid  down,  tiie  Jory  Is  to  test 
the  defendant's  Justification,  not  only  In  the 
light  of  Oie  actual  situation  as  It  la  dis- 
closed upon  the  trial,  but  also  in  the  llg^t 
of  wbat  the  sltuatlwi  may  reas(mably  have 
appeared  to  be  to  the  defendant 

Tbe  court's  instruction,  therefore  as  a  gen- 
eral definition  of  tbe  r^ht  of  self-defense, 
was  erroneous.  Whether  it  was  Injurious  to 
the  defendant  in  this  particular  case  Is 
another  question.  From  the  nature  of  the 
error  In  the  court's  definition.  It  Is  clear  ttiat 
such  error  would  be  injurious  to  the  defend- 
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ant  is  any  case  in  which  the  right  of  self- 
defense  set  up  by  the  testimony  waa  to  the 
alternative,  so  tbat  such  right  would  be  of 
equal  avail  to  the  defendant  whether  the 
danger  and  necessity  upon  which  be  relied 
for  his  Justification  were  actually  establish- 
ed to  tbe  satisfaction  of  the  jury,  or  wheth- 
er they  were  found  by  the  Jury  to  have  been 
reasonably  ai^rehended  by  the  defendant, 
although  not  really  exlstant  In  point  of  fact 
It  Is,  however,  equally  clear  that  the  omis- 
sion of  such  latter  Instruction  would  be 
harmless  to  the  defendant  where  the  case 
made  by  blm  was  not  susceptible  of  being 
submitted  to  the  jury  In  tbe  altematlTe  un- 
der the  proofs ;  for  the  right  of  the  defend- 
ant to  have  his  d^ense  thus  submitted  to 
the  jury  depends  wholly  upon  the  state  of 
the  testimony,  and  hence  arises  only  when 
the  testimony  Is  of  such  a  character  tbat,  if 
the  existence  of  the  actual  danger  or  neces- 
sity testified  to  by  the  defendant  be  found 
against  him,  there  still  remains  some  as* 
pect  of  the  case  made  by  the  proofs  that 
would  warrant  the  Bubmlsslon  to  the  Jury  of 
the  further  question  whether  the  defendant's 
conduct  might  not  be  Justifled  bsr  tbe  reason, 
ableness  et  his  ai^rehenslons,  even  though 
tbe  danger  or  necessity  set  up  I^  his  proofs 
did  not  In  fact  exist  We  are  qieaking  now 
of  cases  like  tbe  present,  In  whldi  the  de- 
fendant's act  of  homicide,  If  the  facts  to 
which  be  testified  be  btileved,  was  clearly 
Justified. 

There  are,  of  course,  cases  of  trifling  as- 
saults where  the  primal,  and  Indeed,  the 
only,  question,  Is  whether  a  reasonable  ap- 
pr^i^islon  of  daiwer  was  Justified,  but 
where,  as  in  the  case  now  before  us,  the  as- 
sault upon  the  defendant  if  made,  was  made 
with  a  deadly  weapon  accompanied  by 
threats  against  the  defendant's  life,  the  pri- 
mary question  for  the  Jury  Is  whether  such 
murderous  assault  took  place,  and,  this  fact 
being  resolved  adversely  to  tbe  defendant, 
there  Is  no  residuum  of  testimony  or  circum- 
stance to  suppwt  a  b^ef  alien  to  snch  fact 
and  hence  no  occasion  for  the  submission  to 
the  Jury  of  the  reasonableness  of  the  defend- 
ant's belief  In  the  imminence  cf  his  danger, 
notwithstanding  that  the  situation  describ- 
ed by  him  did  not  In  fact  exist. 

In  fine,  where  there  are  no  grounds  or 
circumstances  going  to  the  reasonableness 
of  the  defendant's  belief,  apart  from  the 
grounds  and  circumstances  tbat  go  to  prove 
tbe  actual  existence  of  the  danger  or  neces- 
sity that  confronted  the  defendant  if  his 
testimony  be  believed,  tbe  failure  to  submit 
to  tiie  Jury  the  reastmablNiess  of  the  defend- 
ant's belief  is  not  an  error  by  whldi  he  was 
injured. 

This  was  the  ratio  decidendi  of  the  case 
of  State  V.  Jones.  71  N.  J.  Law,  643,  60  Atl. 
896,  recently  In  this  court  In  delivering  the 
opinion  in  that  case  the  Chief  Justice  said : 
"The  case  tbat  was  before  them  [the  jury] 
did  not  present  for  their  determination  the 
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qneetlon  of  the  rlgbt  of  a  man  to  take  life 
under  circumstances  where  It  was  seemingly, 
but  not  actually,  necessary,  to  do  so  to  pre- 
serve his  own  life  or  to  sare  himself  from 
grave  bodUy  harm.  If  the  story  told  by  the 
defendant  was  true,  the  necessity  of  doing 
vfaat  he  did  for  his  own  protection  was  ab- 
solutely beyond  question,  and  it  was  with 
this  story  that  the  trial  Judge  was  dealing 
In  this  part  of  his  Instruction  to  the  Jury, 
and  not  with  a  mere  abstraction.  He  was 
charging  the  law  of  the  case." 

That  the  present  case  is  of  this  sort  will 
appear  from  a  brief  recital  of  the  cases  made, 
respectlTely,  by  the  state  and  by  the  defend- 
ant. The  state's  case  was  that  the  defendant 
remained  at  the  window  of  a  barroom,  look- 
ing oat  throag^i  an  opening  in  the  curtains 
until  Pdlechlo  passed  along  In  front  of  the 
window,  when  the  defendant  exclaimed, 
"Here  he  comes,"  and  started  after  him, 
"aneaklng  up"  behind  him  until  doee  enough 
to  strike  him  In  the  back  of  the  head  with  an 
axe  that  he  carried  concealed  In  a  paper  cov- 
ering. Felledilo'B  Bkull  was  fractured  by  a 
blow  from  behind.  The  defaidanf s  version 
of  the  same  affair  was  that  Pellechlo  met  him 
In  the  street;  and  tostantly  and  without  prov- 
ocation aBsaulted  him,  and,  ^th  threats 
agalDBt  his  life,  seized  him  by  the  throat  and 
forced  him  to  the  ground,  so  that  he  dropped 
the  an  he  was  carrying,  and  that,  as  he  was 
about  to  pick  up  hia  aze,  he  saw  Pellechio 
with  hla  band  on  his  revolver,  "going  for" 
him.  His  testimony  was  :  "He  was  gobig  to 
get  me."  "He  was  going  to  shoot  me."  "He 
was  BO  mad  he  was  going  to  shoot  me."  At 
this  precise  juncture,  according  to  the  defmd- 
ant's  testimony,  he  recovered  his  axe,  and 
struck  Pellechlo  with  it  Two  utterly  Ir- 
recondlable  versions  were  thus  presented  to 
the  jury  for  its  determination,  according  to 
one  of  which  the  defendant  had  made  an  un- 
provoked and  murderous  assault  upon  Pel- 
lechlo, according  to  the  other  of  which  Pd- 
lechlo had  made  an  unprovoked  and  murder- 
ous attadc  upon  the  defendant  Both  could 
not  be  true,  and  the  verdict  shows  conclu- 
sively wUch  the  jury  accepted,  and  which 
tfa^  rejected,  hut  neither  version  presented 
any  circumstances  that  was  at  once  consist* 
ent  with  the  nonexistence  of  the  necessity 
testified  to  by  the  defendant  and  yet  attorded 
a  reasonable  basis  for  his  belief  therein.  The 
existence  and  the  imminence  of  the  defend- 
ant's danger  bavlng  been  left  to  the  jary  as 
one  not  only  of  fact,  but  also  as  one  ttut  the 
defendant  may  have  had  reasonable  grounds 
for  believing,  the  succeedli^;  statement,  which 
Is  the  one  now  challeaiged,  though  abstractly 
erroneous,  was  not  In  a  legal  sense  Injurious 
to  the  defendant 

If,  Instead  of  the  direct  conflict  between 
the  two  versions  of  the  affair,  the  state's  con- 
tention had  been  that  the  defendant  had  mag- 
nified his  danger,  that  Pellecbio's  revolver 
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was  not  loaded  or  that  It  was  a  toy  pistol,  or 
that  he  was  handling  It  only  In  sport  or  any 
other  circumstance  that  raised  the  questloB 
whether  the  situation  was  really,  aa  the  de> 
fendant  had  testified,  or  only  seemed  to  him 
to  be  so,  the  defendant  would  have  been  en- 
titled to  have  the  jury  charged  that,  even 
though  they  found  against  him  on  the  actual 
necessity  of  the  defense  he  had  made,  tbey 
should  still  find  for  him  If  they  believed  that 
such  necessity,  although  nonexistent  In  fact, 
had  reasonably  appeared  to  lilm  to  be  resL 
No  sudi  circumstances,  however,  an^iearliig 
In  the  testimony,  no  such  charge  was  requir- 
ed from  the  court  The  charge  as  made  cov- 
ered correctly  the  matters  to  be  sntHoltted  to 
the  jui7  under  the  prooftL  The  i^rge.  In  so 
far  as  it  was  Incorrect,  touched  a  mattw  that 
could  not  under  the  proote  have  been  sub- 
mitted to  the  jury;  hence  an  error  thmla 
did  not  Injure  the  defendant,  and  sbonld  not 
lead  to  the  revCTsal  of  the  judgmoit  altered 
against  him  In  Ibe  court  below. 

Finding  In  the  diarge  of  the  trial  judge  no 
error  that  requires  reversal,  the  judgmait 
brought  up  by  this  writ  of  error  Is  affirmed. 


GOODWIN  V.  MAYOR,  ETO,  OF  CITY 
0#  MIUiVILIiB. 
(Court  of  Brxom  and  Appeals  of  New  Jetsry. 
Dec.  8. 1908.) 

MTTNIOIPAL  COKPOBATIONS  (I  513*>— ISTPBOVE- 
MENT9— ASSESSMENTS— iNJUNCnoK. 

In  the  absence  of  special  equities,  the  Court 
oi  Chancery  has  no  jurlsdlcnon  over  assess- 
ments msde  In  the  course  of  manldpal  improve- 
ments.  aod  will  not  interfere  by  injanction  to 
restrain  the  collection  of  such  assessments  mere- 
ly becanse  the  compIalnioK  party,  by  his  own 
lachee,  lost  his  remedy  at  law. 

TEd.  Note.— For  other  cases,  see  Hunidpal 
rorporstions.  Cent  Dig.  K  1190>  ^ 
Dig.  I  618.*] 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Action  by  Eugene  B.  Goodwin  against  the 
Mayor  and  Common  Council  of  the  City 
MlUvllle.  Decree  for  complainant  and  defend- 
ant appeals.  Reversed,  and  bill  dismissed. 

Lonls  H.  MUler,  for  appeUant  Freodi  ft 
Richards,  for  reqwndent 

TREXCHARD,  3.  The  defendant  the 
city  of  MillvUle,  caused  to  be  made  by  com- 
missioners an  assenonent  of  benefits  against 
the  owners  of  lands  fnmtlng  on  streets 
where  it  had  laid  Its  system  of  sewws.  Oa 
June  1,  1906,  the  OOTessmait  was  oonllrmed 
by  Oie  dty  coundL  Among  tliose  tiins  as- 
sessed were  Thomas  S.  Simmons  and  Eugene 
B.  Goodwin.  Simmons  promptly  prosecut- 
ed a  writ  of  certiorari  against  the  ctty,  and 
the  Siu)reme  Oourt  by  ito  judgment  of  No- 
vember 19,  190T,  set  atide  tbe  assessment 
against  the  lands  of  the  prosecutor  brouglit 
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np  l>y  the  writ,  and  appointed  commissioners 
to  make  a  new  assessment  upon  his  property. 
As  wll]  appear  by  the  opinion  flted  In  that 
canse  (Simmons  v.  Mayor,  etc.,  of  City  of 
MlllvUle  [N.  J.  Sop.]  66  Atl.  895),  the  assess- 
ment against  Simmons  was  set  aside  becanse 
certain  properties  along  the  line  of  the  sew- 
er were  not  assessed  for  benefits,  and  since 
snbstantially  the  whole  cost  of  the  work,  so 
far  as  the  statute  permitted  Its  assessment, 
was  aiMMSsed  upon  certain  properties,  Includ- 
ing the  prosecutor's,  to  the  exclusion  of  oth- 
ers, the  result  was  necessarily  Injurious  to 
him.  The  court  also  found  that  under  the 
statute  other  prop^tles,  not  along  the  line 
of  the  sewer,  but  which  were  within  the  ter- 
ritorial zone  of  benefits,  should  have  been 
assessed,  and  that  the  assessment  for  that 
reason,  also,  was  not  made  In  accordance 
with  the  statute.  On  December  9,  1907,  the 
complainant,  Goodwin,  who  owns  property 
along  the  line  of  the  same  sewer  and  whose 
property  was  assessed  under  the  same  as- 
sessment as  that  of  Simmons,  applied  to 
the  Supreme  Court  for  a  writ  of  certiorari 
to  review  the  assessment  against  bis  proper- 
ty. The  Supreme  Court  denied  him  the  writ 
upon  the  ground  of  laches.  On  December 
17,  1907,  the  complainant  filed  his  bill  to 
procure  an  injunction  against  the  collection 
of  any  of  the  assessments  until  a  proper  re- 
assessment is  made.  Upon  the  hearing  on 
bill  and  affidavits,  the  learned  Vice  Chan- 
cellor awarded  a  preliminary  injunction  re- 
straining the  defendant,  the  city  of  MillTllle. 
and  its  officers,  from  collecting  or  accepting 
payments  of  any  of  the  assessments,  "until 
an  assessment  shall  be  made  upon  the  prop- 
erties liable  to  assessment,  but  omitted  there- 
from and  a  reassessment  made  upon  other 
properties  to  conftmn  thereto  according  to 
law." 

This  appeal  raises  the  question  of  the 
propriety  of  such  Injunction.  The  remedy 
for  an  Irr^larlly  or  error  in  the  Imposi- 
tion of  taxes  or  assessments  is  by  a  writ  of 
certiorari.  To  warrant  the  Interference  of 
a  court  of  equity,  there  must  be  some  pecu- 
liar ground  ■  of  equity  jurisdiction.  Jersey 
City  V.  Lembeck,  31  N.  J.  Eq.  255;  Hoboken 
I^and  &  Improvement  Co.  t.  Hoboken,  31 
N.  J.  Eq.  461,  463.  In  the  present  case  the 
Vice  Chancellor  was  of  the  opinion  that  the 
complainant  as  a  taxpayer,  irrespective  of 
the  assessment  against  his  property,  was  en- 
titled to  restrain  the  city  from  enforcing  its 
Illegal  assessments,  the  enforcement  of 
wtalcb  would  operate  to  burden  the  city  with 
a  diai^  that  the  statute  requires  individual 
properties  to  bear.  This  equitable  relief 
seems  to  proceed  up<m  the  theory  that  the 
complainant's  remedy  was  not  at  la^.  To 
this  we  do  not  agree.  In  Jersey  City  v.  Lem- 
beck. 31  N.  J.  Eq.  it  was  pointed  out 
that  the  jurisdiction  of  the  Supreme  Court 
to  review  and  correct  the  errors  or  irregu- 
larities of  such  assessments  is  exclusive.  It 
most,  therefore  be  presumed  that,  If  Good* 


win  had  promptly  made  application  to  the 
Supreme  Court  for  a  writ  of  certiorari,  It 
would  have  been  granted,  and  such  relief  ac-, 
corded  him  as  was.  Justified  by  the  state  of 
the  case.  This  he  neglected  to  do.  He  saw 
fit,  with  full  knowledge  of  tbe  errors  and 
irregularities  of  the  asse^ment,  and  of  tbe 
entire  sltiiatlon,  to  speculate  as  to  the  form 
of  relief  which  the  Supreme  Court  would  In 
its  discretion  grant  In  the  Simmons  Case 
from  the  record  then  before  It  In  view  of 
the  fact  that  Goodwin  delayed  applying  for  a 
writ  of  certiorari  for  more  than  18  months 
after  the  conflmation  of  the  assessment  by 
dty  council,  the  Supreme  Court  was  un- 
doubtedly Justified  In  denying  falm  tbe  writ 
on  the  ground  of  laches.  Especially  la  this 
so  in  view  of  the  leglslatlTe  policy  declar- 
ed by  P.  L.  1907,  p.  109,  In  which  It  Is  pro- 
vided that  no  writ  of  certiorari  shall  there- 
after be  allowed  to  review  any  such  assess- 
moit  nnleSB  application  therefor  ^11  be 
made  within  00  days  after  such  aasessment 
shall  have  be^  confirmed  by  a  court  of  com- 
petent Jurisdiction. 

As  was  said  In  Am.  I>ock  &  Imp.  Co.  y. 
Trustees  of  Public  Schools,  85  N.  J.  Eq. 
181,  2S8,  one  of  the  principles  which  enters 
into  the  consideration  of  the  matter  present- 
ed by  this  appeal  Is  that  courts  interfere 
with  great  reluctance  with  the  collection  of 
public  revenues.  Jersey  Cl^  v.  Lembeck,  81 
N.  J.  Eq.  255,  Is  an  illustrative  precedent 
The  dty  had  laid  an  assessment  on  the  com- 
plainant's lands,  which,  by  the  city  charter, 
was  an  tncumbrance.  The  .  assessment  was 
invalid.  No  suit  was  pending  in  which  the 
validity  of  the  incumbrance  could  be  tested. 
Tbe  complainant  filed  a  bill  under  tbe  stat- 
ute  against  the  city  to  settle  the  title  to  the 
land  and  determine  the  validity  of  the  lu- 
cumbrance.  This  court  denied  relief  on  the 
ground  that  the  complainant  might  have  had 
relief  by  a  writ  of  certiorari,  which  he  had 
lost  by  his  own  laches.  To  justify  resort  to 
a  court  of  equity  to  stay  the  collection  of 
public  revenues,  tbe  party  must  make  a 
case  strictly  within  the  bounds  of  equity 
jurisdiction — an  injury  otherwise  not  reme- 
diable— and  he  must  seek  and  prosecute  his 
remedy  with  promptitude.  In  the  present 
case,  as  we  have  seen,  the  Complainant  bad 
his  remedy  at  law  which  he  lost  by  his  own 
laches.  He  cannot  therefore,  resort  to  a 
court  of  equity  on  that  ground. 

Nor  can  the  Interference  of  the  court  of 
equity  be  Justified  upon  the  ground  of  the 
prevention  of  a  multiplicity  of  suits,  aa  was 
suggested  at  tbe  argument  The  bill  appears 
to  have  been  filed  by  tbe  complainant  in 
his  own  behalf  only,  and  there  is  no  indica- 
tion that  any  other  person  Is  threatening 
suit  Moreover,  any  other  taxpayer  or  land- 
owner affected  is  presumably  In  the  same 
position  as  the  complainant  with  respect  to 
laches,  and  for  ttiat  reason  would  not  be  en- 
titied  to  reUef. 
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The  decree  under  review  should  be  revera- 
«d,  and  the  complalnanrs  bill  dismlsaed,  with 
cost*. 


In  ZB  COOPER'S  WILL^ 

^Prerogative  Court  of  Nev  Jeney.    Jan.  2, 
1909.) 

1.  WiZXB  <|  163*)  — EXECUTIOM— ITnDCB  IN- 

rLUBncB  —  Confidential  Iuslations  —  At- 

TOBNET  AND  CUENT^PBEBnUPnONS— BUB- 

DEN  or  Pboof. 

An  attorney,  who  had  been  the  legal  ad- 
viser of  teutatrix  for  some  years,  prepared  her 
will  and  codicil,  whereby  he  was  appointed  ex- 
ecutor and  received  a  specific  legacy,  and  a  lar^ 
share  of  the  estate  aa  residuary  legatee.  His 
son  also  was  given  a  specific  legacy  by  the  will. 
The  attorney  also  procured  the  witnesses  to  the 
will  and  codicil,  and  both  were  executed  under 
his  personal  supervLsioa.  Held,  that  there  was 
a  presumption  of  undue  influence  on  bis  part, 
and  the  burden  of  proof  that  the  will  was  the 
free  act  of  testatrix  was  on  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  388-403;  Dee.  Dig.  {  163.*] 

2.  Gifts  (8  47*)  — Intbb  Vivos  — Undue  In- 
PLUE.NCE— Presumptions. 

In  transactions  inter  vivos,  the  presumption 
of  undue  influence  is  raised  solely  l)ecau8e  of 
tlie  depmdent  confidential  relation  existing  be- 
tween donor  and  donee;  and  the  d<Hiee,  to  es- 
tablish the  gift,  must  show  that  Independent  ad- 
vice was  relied  on  by  the  donor. 

[Bd.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  I  86;  Dec.  Dig.  f  47.*] 

8.  Wnxs  (I  163*)  —  Bzecutioit  —  Undue  In- 
fluence—CoNrxDENTXAL  Belationb— Bub- 
den  OF  Proof. 

Where,  in  a  testamentary  transaction,  the 
facts  show  the  existence  of  confidential  rela- 
tion between  testatrix  and  a  beneflciary,  slight 
circumstances  in  addition  to  such  relation  will 
throw  on  the  beneficiary  the  burden  of  showing 
that  testatrix's  mind  was  not  unduly  influenced. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  390;  Dec.  Dig.  %  163.*] 

4.  Wills  (J  54*)  — Probate— Contests— Evi- 
dence —  Undue  Influence  —  Letfebs  of 
Testatrix. 

In  proceedings  to  probate  a  will  and  cod- 
icil, contested  <m  the  ground  of  undue  influence, 
letters  written  by  testatrix  after  the  making  of 
the  will,  and  betore  and  after  the  making  of 
the  codicil,  are  admissible  as  bearing  on  the 
mental  condition  of  testatrix,  but  are  not  com- 
pet«it  evidence  of  the  facts  stated  in  the  letters. 

TEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Sf  131-134 ;  Dec.  Dig.  I  54.*] 

8.  Wills  (8  166*) — Probate— Contests — Un- 
due Influence— Evidence— Sufficiency. 
In  proceedings  to  probate  a  will,  contested 
on  the  ground  of  undue  influence,  evidence  of 
the  physical  and  mental  condition  of  testatrix, 
of  the  reasonableness  of  the  gifts  made  by  the 
will  as  compared  with  a  prior  will,  of  her  knowl- 
edge and  appreciation  of  the  testam«itary  dis- 
position made,  held  to  show  absence  of  undue 
influence  br  tlM  prindpaJ  beneficiary  occupy- 
ing the  eonfldentlu  relatkm  of  attorney. ' 

(Bd.  Note.— For  other  cases,  see  Willi,  Cent 
IMg.  H  421-437;  Dec  nign  166.*] 

e.  Wills  (8  161*)— Undue  Influence  —  In- 
validity IN  Part. 

In  a  proper  case,  part  of  a  will  may  be  set 

aside  because  of  undue  influence. 
FEd.  Note.— For  other  cases,  see  Wills,  Cent. 

Dig.  8  374;  Dec  Dig.  8  161.*] 


7.  Wills  ($  161*)  —  UiTDtn  nmmvcE  —  In- 
validity IN  Pabt. 

Where  It  is  Impossible  to  determine  to 
what  extent  spedfic  legacies  have  been  tainted 
by  undue  influence,  the  whole  will,  it  at  oil, 
must  be  aet  aelde  <n  ttie  sioniid  ni  ondne  la- 
fluence, 

[Dd.  Npte^For  other  cases,  see  Wills,  Cent 
Dig.  I  874;  Dec.  Dig.  I  161.*] 

8.  Wills     3(^*)— Execution- Knowledos 
OF  Testatrix— Evidence. 

The  fact  that  testatrix  was  in  possession 
of  her  will  and  codicil  for  a  year  and  a  hsK 
with  opportunity  during  that  time  to  cancel  the 
same.  Is  a  strtMig  indication  that  abe  was  awaie 
of  their  cmtents. 

[Bd.  Note.— For  other  cases,  see  VnOM,  Cent 
Dig.  I  702;  Dec.  Dig.  I  802.*] 

9.  Wills  (8  289*)  —  BxEOtmoH— Kwowledm 
OF  Testaisix— Evidence. 

Where  a  testatrix,  after  the  aeention  of  a 
will,  drawn  according  to  Instructions  givoi  one 
who  conveyed  them  to  the  draftsman,  has  the 
executed  will  in  her  i>osse8Bion  a  snfficient 
length  of  time,  and  opportunity  and  abili^  to 
acquaint  herself  with  Its  contents,  and  she  pre- 
serves it.  It  will  be  conclusively  presumed  tfatf 
the  will  was  prepared  BCco^i!t^r  to  her  instrae- 
tions,  especially  when  it  followed  her  pronounc- 
ed intentions,  and  provided  for  no  un natural 
disposition  of  her  estate. 

[Ed.  Note.— For  other  cases,  see  WilU,  Cent. 
Dig.  8  653 ;  Dec  Dig.  8  289.*] 

10.  Wills  (8  902*)— ExBcunon— Knowlbdoi 
OF  TcsTATBix— Evidence. 

The  fact  that  testatrix  executed  a  codicil, 
which  in  express  terms  confirms  the  will,  but 
which  makes  changes  therein,  tends  to  prore 
that  testatrix  was  acquainted  with  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  8  302.*] 

11.  Wills  (8  297*)  —  Execution  -  Declaba- 
TioNS  OF  Testatbix— Evidence. 

Declarations  of  testatrix  that  i^e  bad  made 
a  will  and  remembered  certain  pen<His.  and 
that  she  had  thought  a  good  deal  about  making 
the  will,  and  that  stxne  people  would  not  be 
satisfied,  were  admissible  to  show  that  she  was 
aware  of  the  contents  of  the  will,  contested  oa 
the  ground  of  undue  Influence. 

[Ed.  Note.— For  other  cases,  see  WHIs.  Cenb 
Dig.  8  690 ;  Dec.  Dig.  8  297.*] 

12.  WiLLB  (8  166*)  ~EXEOUTXoir— Undue  In- 
fluence. 

Where  the  evidence  showed  that  testatrix 
had  flxed  testamentary  ideas  as  to  the  disposi- 
tion of  her  estate,  and  gave  Instmctious  to  the 
attorney  who  drew  the  will,  and  that  he  follow^ 
ed  the  instructions,  there  was  evidence  that 
she  exercised  independent  Judgment  essential  to 
sustain  the  will  containing  a  gift  to  the  attor- 
ney. 

[Bd.  Note.— For  other  cases,  see  Wills,  CeaL 
Dig.  IS  421-437;  Dec  Dig.  8  168.*] 

18.  Wills  (8  157*)— Kxmutioii— Undue  In- 
fluence. 

The  rule  requiring  a  person  disposing  of 
his  property  by  will  to  exercise  a  judgment  in- 
dependent  of  the  confldence  induced  by  his  con- 
fidential relationship  with  his  legal  adviser  only 
requires  that  testator  exercise  his  independent 
judgment,  and  does  not  require  proof  at  jffoper 
independent  advice. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  8  167.*1 

14.  Wills  (8  166*)— Undue  Influence— Evi- 
dence. 

The  testimony  of  a  legatee,  chained  with 
having  obtained  the  will  by  nndue  influence, 
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caanot  be  arbitrarily  disregarded,  where  sach 
testimony  1b  not  contradicted  by  other  credible 
testiniony  or  discredited  by  its  improbability. 

[Dd.  Note.— For  other  cases,  see  Wills,  Dee. 
Dig.  S  166.*] 

19.  Wills  (|  187*)— BxBcuTion— Uinnji  In- 

TLtJBRCE. 

Every  person  competent  to  make  a  will  has 
a  riglit  to  Uie  aid  of  any  person  he  may  think 
proper  to  select,  when  he  desires  to  put  hia 
testamentary  wishes  in  legal  form ;  ana,  if  he 
exercises  this  right  without  imp>roper  inSuenoe, 
though  be  selects  the  person  he  intends  to  make 
his  bene&ciary,  that  fact.  In  the  absence  of  evi- 
dence Bhowi|]«  an  abuse  oC  confidence,  is  no 
reason  why  probate  shonid  be  denied  to  the 
will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  428;  Dec  Dig.  J  157.*J 
16.  Wnxs  a  1S7*)— KzEcrrnoH— UiiDux  Ih- 

IXUEKCE. 

The  contention  that  an  attorn^  who  sos- 
tained  toward  one  the  confidential  relation  of 
legal  adviser  should  refuse  to  accept  bis  tes- 
tamentary bounty  is  one  of  professional  ethics, 
and  is  not  involved  in  proceedings  to  probate 
the  will,  making  such  attorney  the  principal 
beneficiary  and  executor. 

SDd.  Note.— For  other  cases,  see  Wills,  Dec. 
.  I  1S7.*] 

Appeal  from  Orplia&a*  Court,  Morris 
County. 

In  the  matter  of  the  probate  of  the  will  of 
Estbra  J.  Cooper,  deceased.  In  whldi  Carrie 
li.  O.  Harrison  and  others  appeared  as  con- 
testants. From  a  decree  of  the  orphans' 
court  admitting  the  will  of  the  deceased  to 
probate,  the  contestants  an>eal.  Affirmed. 

The  followlDg  Is  the'  opinicm  of  Bfllls,  3^ 
In  the  orphans'  court: 

"This  Is  a  proceeding  brought  to  test  the 
TQlidity  of  certain  paper  writings  purporting 
to  be  the  last  will  and  testament  of  Esther 
J  Cooper.  The  wUl  la  dated  May  26,  1900. 
The  codicil  accompanying  the  Same  is  dated 
March  29,  1904.  A  copy  of  each  has  been  an- 
nexed to  these  conclusions.  Testatrix  was  86 
years  of  age  at  the  time  of  her  death,  which 
€>ccurred  on  October  29,  1906.  She  was  the 
widow  of  James  J.  Cooper,  who  died  about  30 
years  ago.  The  validity  of  the  will  has  been 
challenged  by  Carrie  L.  G.  Harrison,  the 
caveator,  who  is  a  grand  niece  of  testatrix. 
Ten  other  persons,  grand  nieces  and  grand 
nephews,  have  joined  with  her  in  protesting 
against  the  probate  of  the  will.  The  attack 
is  made  on  the  ground  that  the  will  with  Its 
codicil  Is  the  product  of  undue  influence,  ex- 
erted upon  the  testatrix  by  Charles  F.  Aztell, 
an  attorney  and  counselor  at  law  of  this 
state.  Both  the  will  and  codicil  appear  to 
have  been  properly  executed.  The  attesta- 
tion clauses  are  In  proper  form,  and  all  the 
formalities  were  duly  observed  at  the  time 
each  paper  was  executed.  It  Is  not  contend- 
ed that  the  testatrix  was  mentally  incapable 
of  making  a  wUl,  but  that,  owing  to  her  ad- 
vanced age,  her  mind  was  unable  to  resist 
the  Improper  Influences  exerted  by  her  friend 
and  attorney,  Charles  F.  Axtell.    She  was 


about  80  years  of  age  In  1900.  Axteil  had 
been  her  sole  legal  adviser  since  January, 
189S,  and  had  acted  for  her  In  some  matters 
before  that  time,  b^lnnlng  at  least  as  early 
as  1888.  He  had  known  her  well  for  many 
years,  and  intimately  since  1888.  She  ap- 
pears to  have  had  great  confidence  in  his 
Judgment  and  integrity.  He  claims  that,  act- 
ing under  instructions  from  her,  he  prepared 
the  rough  draft  of  the  will  executed  In  1900, 
and  that  of  the  codidl  executed  in  1904. 
Each  draft  was  copied  by  hand,  and  prepared 
for  execation  by  a  young  man  named  Grif- 
fith, who  was  employed  by  Axtell  in  a  clerical 
capacity  in  1900,  and  specially  employed  for 
the  express  purpose  of  copying  the  draft  of 
the  codicil  in  1904.  Under  the  will  of  190O 
Axtell  receives  a  spedflc  legacy  of  $500,  and 
Is  the  sole  beneficiary  under  the  clause  dis- 
posing of  the  entire  residue  of  the  estate  of 
testatrix,  receiving  thereunder  a  large  part 
of  the  whole  estate,  nearly  two-thirds  there- 
of. His  son  Roland  P.  receives  a  legacy  of 
f2S0.  In  addition  Axtell  Is  the  sole  executor 
named  In  the  will,  Joseph  H.  Van  Doren  hav- 
ing been  added  as  an  executor  under  the 
codicil  of  1904.  Axtell  also  procured  the  wit- 
nesses to  both  the  will  and  codicil,  and  each 
document  was  executed  under  bis  personal 
advice  and  supervision.  Under  this  state- 
ment of  facts  it  is  clear  that  the  legal  pre- 
sumption of  undue  Influence  has  been  raised,, 
and  that  the  burden  of  proving  that  the  wilt 
is  the  spontaneous  act  of  the  decedent  was 
thrown  upon  Axtell,  her  attorney  and  confk- 
denttal  adviser.  In  so  holding  I  do  not  con- 
tend that  the  presumption  of  nndne  Influence 
has  been  raised  solely  because  of  the  confi- 
dential relation  existing  between  Mrs.  Coop- 
er and  her  l^al  adviser.  I  fully  realize 
that  the  strict  rules  that  control  in  the  case- 
of  transactions  Inter  vivos  are  not  applied  to- 
those  of  a  testamentary  character. 

"In  transactions  Inter  vivos  the  law  is  at> 
Jealous  of  the  rights  of  the  draior  that  the 
presumption  of  tmdue  influence  Is  at  once 
raised  solely  because  of  the  d^ndent  con- 
fidential relation,  and,  when  once  raised.  Is 
very  difficult  to  overcome  because  of  the  rule 
(never  applicable  In  testamentary  cases)  re- 
quiring that  Independent  advice  must  be 
shown.  For  example,  had  Mrs.  Cooper  made 
Axtell  her  benefldary  by  voluntary  Irrevoca- 
ble deed  of  conveyance,  instead  of  by  win^ 
the  presumption  of  undue  influence  wonld 
have  t>een  at  once  raised  solely  because  of 
the  confidential  relation  existing  betweeo 
them,  and  the  burden  would  at  once  have 
been  placed  upon  Axtell  of  overcoming  that 
presumption  by  showing  that  she  had  the 
benefit  of  'proper  Independent  advice.'  See 
Post  V.  Hagan  (N.  J.)  65  Ati.  1026  (March  4^ 
1907);  Slack  v.  Reee,  66  N.  J.  Eq.  447.  S» 
Atl.  466,  69  R.  A.  393.  In  a  testamentary 
transaction,  however,  like  the  one  now  be- 
fore me  the  facts  showing  the  confldendal 
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relationship  muBt  be  accompanied  by  other 
circumstances  in  order  to  raise  the  presump- 
tion of  undue  Influence.  In  Spark's  Case,  63 
N.  J.  Eq.  242,  61  Atl.  ItS,  it  was  held  by 
the  Prerogative  Court  that:  The  confidential 
relation  erlatlng  between  a  testator  and  his 
spiritual,  as  well  aa  secular,  adviser,  who 
wtLB  made  residuary  I^tee,  is  not  alone  suf- 
ficient to  raise  a  presumption  of  undue  influ- 
ence. The  rule  which  raises  such  a  pre- 
sumption In  transactions  inter  vivos  does  not 
apply  to  testamentary  gifts.  Slight  circum- 
Btauces,  in  addition  to  such  relation,  will 
throw  upon  the  beneficiary  the  burden  show- 
ing that  the  testator's  mind  was  not  unduly 
influenced.'  See,  also,  Wheeler  v.  Whipple, 
44  N.  J.  Eq.  141, 145. 14  Atl.  2T5.  The  'alight 
circumstances  In  addition,'  called  for  under 
the  Spark's  Case,  are  sufficiently  shown  In 
Axtell's  action  In  attending  to  ttie  prepara- 
tion of  the  will  and  codldl,  in  drafting  the 
residuary  clanse  of  the  will  in  bis  own  favor 
and  in  selecting  the  witnesses.  In  Famum 
V.  Boyd,  56  N.  J.  Eq.  766,  41  Atl.  422,  It  was 
held  that:  *A  lawyer,  employed  by  a  testa- 
trix with  unsettled  testamentary  notions  aa 
to  the  disposition  of  her  entire-  estate,  to 
draw  her  will,  can  participate  In  her  bounty, 
in  a  material  degree,  only  after  a  very  clear 
exhibition  that  his  conduct  was  fair  and  un- 
objectionable, and  that  the  testatrix  exercis- 
ed, with  relation  to  her  bounty  to  him,  a 
Judgment  Independent  of  the  confldence  in- 
duced by  his  confidential  relationship  to  her.' 
There  la  no  question  but  that,  under  the  law 
as  applied  to  the  facts  In  this  case,  Axtell 
must  overcome  the  presumption  of  undue  In- 
fluence b^ore  he  can  t)eneflt  by  the  will  of 
testatrix. 

"The  circumstances  surrounding  the  execu- 
tion of  her  will  and  codicil  have  made  neces- 
sary the  rigid  and  exhaustive  investigation 
which  has  l>een  made  In  this  cajse.  To  re- 
lieve himself  of  the  burden  of  showing  that 
the  will  In  question,  with  its  accompanying 
'codicil,  resulted  from  the  free  and  uncon- 
strained action  of  the  testatrix,  without  any 
moral  or  physical  coercion  on  his  part,  Ax- 
tell has  placed  a  large  number  of  witnesses 
on  the  stand,  and  has  Introduced  consider- 
able documentary  evidence.  It  Is  for  this 
court  to  determine  whether  he  has  sustained 
the  burden  which  has  been  thrust  upon  him. 
In  my  opinion  he  has  done  so.  The  reasons 
for  my  conclusions  I  will  give  at  length;  but, 
before  discussing  tbem,  I  will  briefly  con- 
sider the  law  controlling  the  admission  in 
evidence  of  statements  and  declarations 
made  by  the  decedent  Great  light  baa  been 
thrown  upon  the  moital  attitude  of  testa- 
trix toward  her  surroundings  by  the  wit* 
neases,  who  have  testified  to  many  declara- 
tions made  by  her  with  regard  to  her  rela- 
tives and  friends.  A  large  number  of  letr 
ters  written  by  ber  have  also  been  Introduce 
ed  In  evidence.  They  were  almost  all  writ- 
ten after  the  making  of  the  will,  and  both 
before  and  after  the  making  of  Ibe  codicil. 


Counsel  for  the  contestants  strongly  opposed 
the  introduction  of  this  kind  of  evidence. 
Its  competency  cannot  be  questioned.  In 
Marx  V.  McGlynn,  88  N.  Y.  371,  Earl,  J.,  held 
that  diaries  kept  and  letters  written  by  a 
testator,  either  before  or  after  the  execution 
of  the  will,  while  proper  evidence,  as  bear- 
ing upon  the  m«ital  capacity  and  the  condi- 
tion of  mind  of  the  testator,  with  ref^ence 
to  the  object  of  his  bounty,  are  not  compe- 
tent evidence  of  the  facts  stated  in  them,  or 
to  prove  fraud  or  undue  influence.  The 
court  said:  'They  are  in  the  nature  of  hear- 
say evidence,  declarations  of  the  deceased, 
which  are  Incompetent  for  the  purpose  of 
defeating  or  destroying  the  will  or  any  of  Its 
provisions.  They  are  competent  only  as 
bearing  upon  the  condition  of  the  mind  of 
the  testator  at  the  time  of  the  execution  of 
the  win.  Such  memoranda  or  declarations, 
whether  made  before  or  aft^r  the  execution 
of  the  will,  are  competent  as  bearing  npon 
the  testator's  mental  capacity.  They  are 
also  competokt  as  bearing  upon  tbe  condi- 
tion of  the  testatw's  mind  vrlth  reference  to 
the  objecta  of  his  bounty.  They  may  be 
given  in  evidence  for  the  purpose  of  showing 
bis  relations  to  the  people  around  him,  and 
to  the  persons  named  in  the  will  as  benefi- 
ciaries. They  are,  however,  entitled  to  no 
weight.  In  proving  external  acts,  either  of 
fraud  or  undue  lufiuence.'  This  interpreta- 
tion of  the  law  Is  viewed  with  approval  in 
Hobson  V.  Moorman,  115  Tenn.  73,  90  S.  W. 
152,  3  L.  R.  A.  (N.  S.)  749,  and  Tenn.  Supt 
Ct  Dec.  1905,  a  case  in  which  the  question 
of  the  effect  of  the  statements  and  declara- 
tions made  by  a  testator  Is  exhaustively 
treated.  This  construction  is  also  in  line 
witb  the  decisions  of  this  state.  See  Rusling 
V.'  Rusling,  36  N.  J.  Eq.  603.  607,  606;  Pem- 
berton's  Case,  40  N.  J.  Eq.  520,  4  Atl.  770. 

"Before  reaching  my  conclusion  In  ttaia 
case  I  carefully  considered:  (1)  The  char- 
acter and  quality  of  the  mind  of  testatrix, 
her  physical  condition  and  habits  of  life; 
(2)  the  nature  of  her  will,  with  special  re- 
gard, aa  to  whetber  it  Is  reasonable  and 
natural  in  its  treatment  of  the  natural  ob- 
jecta  of  her  bounty  and  other  relatives  and 
friends  and  her  mental  attitude  toward 
them;  (3)  the  amount  of  ber  property  and 
her  realizatiou  of  its  value;  (4)  ber  knowl- 
edge and  appreciation  of  tiie  testamentary 
disposition  she  had  made  of  her  estate;  (?) 
the  Question  whetber,  in  view  of  all  the  evi- 
dences ber  principal  beneficiary  has  ancceed- 
ed  in  sustaining  the  burden  placed  upon  him 
by  his  indiscreet  conduct 

"1.  Sirs.  Cooper,  conaideriog  faw  advanced 
age  at  the  time  she  made  her  will  and  the 
subsequrait  codicil,  was  a  woman  of  unusu- 
al mental  and  physical  vigor.  Bbe  kept  an 
active  supervision  over  her  affairs,  had  an 
Intimate  knowledge  of  ber  investments,  and 
saw  that  ber  interest  was  promptly  colleqted. 
She  was  of  a  genial  and  kindly  diaposltiw, 
and  appreciated  the  little  attmtiona  shown 
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to  ber  by  others.  She  generally  bad  a  r^- 
tire  staying  with  her,  but  kept  oontrol  of 
her  domestic  establishment  There  is  not 
the  slightest  sosplclon  that  she  was  mental- 
ly -weak  or  imaoand.  Dr.  A..  A.  Lewis,  who 
bad  been  ber  family  physician  for  at  least 
20  years,  testlfles  to  her  good  mental  condi- 
tion daring  the  time  he  had  known  her.  He 
says  her  mind  remained  clear  *np  to  the  last 
48  hours'  of  her  life.  He  also  shows  that 
she  liked  converBatlon  and  company.  In 
speaking  of  his  bnslness  relations  with  her 
he  says  "she  was  always  very  precise  with 
me.'  From  all  the  evidence  it  Is  clear  tbat 
she  was  a  self-reliant  woman,  with  consider- 
able shrewdness  and  decision  of  character. 
She  enjoyed  traveling.  During  the  wlntw  of 
1001  and  1902  she  spent  several  months  at 
West  Palm  Beach,  Fla.  Several  times  after 
the  execution  of  the  wUI  of  1900  she  visited 
ber  so-called  adopted  daughter  Mrs.  Marks 
at  ber  home  In  New  York  state.  Bhe  showed 
In  many  ways  tbat  life  was  very  pleasant 
notwithstanding  the  burden  of  years. 

"2.  I  will  now  review  the  eridence  to  de- 
termine whether  the  will  and  codicil  In  ques- 
tion are  unnatural  or  unjust,  and  in  that  con- 
nection will  first  compare  the  treatment 
which  the  several  beneficiaries  received  un- 
der the  canceled  will  (which  Is  said  to  have 
been  executed  by  her  on  December  19,  1888, 
and  which  has  been  oftered  in  evidence)  with 
that  bestowed  upon  them  by  the  will  of 
May  26,  1900,  and  Its  codicil. 

"(1)  Mrs.  Marks.  By  the  earlier  will  Mrs. 
Marks  (then  unmarried  and  styled  *my  adopt- 
ed daughter  Myra  Kenward  Cooper'}  re- 
ceived fl,000  In  cash,  and  the  household 
goods  and  furniture  absolut^y.  She  was  al- 
so given  the  use  of  the  homestead  for  life, 
or  'until  she  marries,'  tf^ether  with  the  use 
of  the  residuary  estate  for  life  'or  until  she 
marries.'  Under  the  new  will  and  codicil 
Mrs.  Mai^  receives  (1,000  In  cash,  but  not 
the  furniture  and  honsehold  goods.  Mrs. 
Marks'  daughter,  bom  since  1888,  receives 
S500  under  the  codicil.  Aside  from  the  loss 
of  the  fnrnlture  and  household  goods,  Mrs. 
Marks  receives  the  same  amounts  as  she 
would  have  received  und^  the  will  of  1888 
had  it  now  been  admitted  to  probate,  while 
her  daughter  also  now  receives  the  sum  of 
$500.  Myra  married  Bufus  B.  Marks  In  1880. 

"(2)  Mrs.  Lydta  Wolfe.  Under  the  earlier 
will  she  was  left  $1,000.  Under  the  later 
will  and  codicil  she  will  receive  exactly  the 
same  amount,  $1,0(X>. 

"(3)  Mrs.  Carrie  Pruden,  wife  of  Henry 
H.  Pmden.  The  bequest  to  her  remains 
Identical  with  tiiat  in  the  earlier  wilt. 

"(4)  The  six  children  of  Henry  H.  Pruden 
receive  under  the  will  of  1900  the  same  iden- 
tical amonnta  left  them  under  the  wUI  of 
1888. 

"(5)  Clarence  0.  Pruden  now  receives  the 
same  amount  left  hfm  under  the  will  of  1888. 

"Id  brief  every  beneficiary  under  the  will  of 
1888  recelTe^  under  the  will  and  codlcU  now 


btfore  the  court,  exactly  the  same  amount  of 
money  as  be  or  she  would  have  received  if 
the  will  of  1888  had  now  been  admitted  to 
probate,  with  the  single  exception  of  Henry 
H.  Pruden,  the  half-brother  of  testatrix.  Of 
tbe  11  beneflcSarlea  xmder  the  wIU  of  1888  be 
Is  the  only  one  to  suffer  from  the  new  will. 
Had  the  will  of  1888  beoi  probated  at  this 
time  Henry  H.  Pruden  would  not  only  have 
been  the  execntor,  but  he  would,  owing  to 
the  marriage  of  Myra,  have  received  more 
than  Charles  F.  Aitell  can  now  receive  un- 
der the  will  and  codicil  in  question  because 
of  the  legacies  now  given  to  ESdwln  Pruden 
and  Esther  L.  Marks.  Under  the  will  and 
codicil  now  offered  for  probate  Henry  H. 
Pruden  receives  the  vacant  lot  of  25  acres 
situated  near  Morrlstown,  which  is  nonpro- 
ductive and  of  uncertain  value  and  which  I 
Ediould  Judge  from  the  evidence  Is  worth  cer- 
tainly under  $5,000.  It  Is  well  to  note  In 
this  connection,  however,  tbat,  had  Myra  nev- 
er married,  Henry  H.  Pruden  would  uot, 
aside  from  the  executorship,  have  received 
any  benefit  under  the  will  of  1888  until  My- 
ra's  death,  showing  tbat  in  1888  Mrs.  Cooper 
did  not  think  it  necessary  to  make  special 
provision  for  her  half-brother,  and  was  not 
particularly  solicitous  about  his  welfare. 

"A  comparison  of  the  wills  of  1888  and 
1900,  taken  in  connection  with  the  testimony 
of  the  several  witnesses,  and  all  the  other 
evidence,,  shows  pretty  conclusively  that  Mrs. 
Marks,  Mrs.  Lydia  Wolfe,  Clarence  Pruden, 
Henry  H.  Pruden,  and  bis  six  children  were 
tbe  persons  of  whom  testatrix  was  especially 
fond.  They  were  the  persons  wltb  whom  she 
was  thrown  In  contact,  and  wltb  whom  she 
was  in  constant  intercourse.  Mrs.  Marks,  to 
be  sure,  was  not  a  relative  nor  even  a  legal- 
ly adopted  daughter.  She  is,  however,  called 
her  adopted  daughter  in  both  wills  and  in 
the  codicil.  She  lived  with  Mrs.  Cooper  from 
the  age  of  5  years  until  she  was  married  at 
the  age  of  21,  and  was  apparently  nearer  and 
dearer  to  her  than  any  one  else.  Without 
any  child  of  her  own  the  afCectlons.  of  testa- 
trix were  centered  upon  Mrs.  Marks,  and 
those  of  her  relatives  who  lived  near  her, 
and  who  had  in  many  ways  become  endear- 
ed to  ber.  These  nine  relatives  (Lydia 
Wolfe,  Clarence  Pruden,  Henry  H.  Pmden. 
and  his  children),  together  with  Mra.  Marks 
and  the  wife  of  Henry  H.  Pruden,  were  the 
(Hily  persons  remembered  in  the  will  of  1888, 
and  are  also  the  only  persons  mentioned  In 
the  will  of  1900  and  the  codicil,  exciting 
Stephen  H.  Pmden.  Edwin  Pmden,  and  tbe 
daughter  of  Mrs.  Marks  and  the  Axtells.  I 
have  attached  to  these  conclusions  a  memo- 
randum, showing  the  several  persons  named 
as  relatives  of  Mrs.  Cooper  In  the  petition 
for  probate.  It  appears  that  the  great  ma- 
jority of  these  relatives  did  not  live  in  Mor^ 
ristown.  The  testimony  shows  that  testa- 
trix had  seen  some  of  them  at  rare  Inter- 
vals, and  tbat  many  of  tbem  she  had  never 
■een  at  alL  It  la  In  evidence  that  she  once 
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told  Lydla  Pruden  that  'die  had  not  remein- 
bered  tbe  GuezlnB  In  her  will':  that  they 
were  amidy  prorlded  for  without  any  of  her 
money.*  I  em  convhiced  that  the  persons  of 
whom  sbe  was  eqiedally  fond,  and  who 
mlgbt  pn^wrly  be  caUed  the  natural  objects 
of  her  bounty,  were  Mrs.  Macks  and  the  nine 
relatives  whom  I  hare  enumerated,  namely, 
Mrs.  Wolfe,  Clarence  Pruden.  Henry  H.  Pru- 
den, and  his  six  children,  Lydla,  Minnie,  Da- 
Tld,  Harry  L.,  Emma,  and  Oertrude.  Curi- 
ously enough  not  a  single  one  ot  these  per- 
sons Is  objecting  to  the  probate  of  tbe  will 
and  codicil  now  In  question.  How  would 
these  persons  In  whom  Mrs.  Cooper  was  es- 
pecially Interested  be  benefited  If  the  will  Is 
set  aside?  If  testatrix  can  be  held  to  have 
died  Intestate,  Mrs.  Marks  and  her  daughter 
\^-ould  receive  nothing.  Henry  H.  Pruden 
being  of  the  half-tdood  would  have  no  tater^ 
est  In  any  of  tbe  real  «tate,  and  his  share 
of  the  persona]  estate  would  probably  prove 
to  be  no  more  valuable,  If  as  valuable,  as  the 
real  estate  devised  to  him  In  the  will  now 
presented  for  probate.  The  six  chlldrra  of 
Henry  H.  Praden,  wbo  receive  92,600  In  all, 
under  will  of  1900.  would  receive  absolutely 
nothing,  as  tbelr  father  Is  still  living,  Mrs. 
Wolfe  mls^t  receive  a  trifle  more,  tot,  while 
she  would  receive  less  cash,  she  would  have 
a  small  Interest  In  the  real  estate,  which 
might  a  little  more  than  offset  tbe  loss  In 
casb.  Clarence  Pruden  would  unquestlonab' 
ly  be  benefited  If  the  will  sbonld  be  br(^en, 
but  he  Is  the  only  one  of  those  wbo  may  be 
considered  the  natural  objects  of  the  bounty 
of  testatrix,  wbo  would  be  substantially  ben- 
efited. 

"With  regard  to  the  suggestion  of  counsel 
that  this  court  has  power  to  set  aside  that 
part  of  the  will  under  which  the  Axtella  ben- 
efit and  should  exercise  that  power,  I  will 
state  that,  aside  from  the  fact  that  I  do  not 
believe  that  any  fraud  or  undue  Influence  was 
exercised  as  to  any  part  of  the  will  or  codi- 
cil, I  feel  certain  that.  In  no  view  of  this 
case  would  It  be  proper  to  permit  the  partial 
Intestacy  that  would  result  from  such  action. 
It  would  be  ImpoBsIble  to  determine  to  what 
extent  the  8i>eclflc  legacies,  and  In  particular 
the  devise  to  Henry  H.  Pruden,  had  been 
tainted  and  Improperly  reduced.  In  Cuth- 
bertson's  Appeal,  97  Pa.  163,  173,  Chief  Jus- 
tice Sbarswood,  speaking  for  the  Supreme 
Court  of  Pennsylvania,  says:  There  may 
be  a  case  where  tbe  alleged  undue  Influence 
Is  applicable  only  to  a  single  Independent 
provision  In  a  will,  and  that  provision  may 
fall,  leaving  the  rest  of  the  will  to  stand.  It 
Is  certainly  not  this  case,  where  the  clause 
objected  to  Is  a  residue,  and  that  residue 
made  up,  or  largely  Increased,  by  alterations 
made,  as  a  jury  may  conclude,  under  the 
same  Influence  for  that  purpose.'  I  do  not 
doubt  but  that.  In  a  proper  case,  part  of  a 
will  can  be  set  aside  because  of  undue  In- 
fluence.   This  has  been  frequently  hdd  In 


the  English  and  American  courts.  See  A. 
&  B.  Xtecy.  of  L.  <2d  Ed.)  voL  29,  p.  108.  So 
far  as  I  am  aware,  the  question  has  never 
bem  passed  upon  In  this  state.  See^  how- 
ever, the  comment  made  In  Harris  v.  Van- 
derv«er*s  Bx^r.  21  N.  J.  Bq.  061,  at  page 
57S.  If  Mrs.  Oo(9«^B  vni  had  been  tahited 
by  fraud  or  undue  Influence,  all  of  It  would 
have  to  be  set  aside.  To  my  mind  a  divl^n 
of  the  estate  of  testatrix  under  the  statutes 
of  descent  and  distribution  would  be  more 
unnatural  and  inequitable  than  If  made  pur- 
miant  to  the  will  and  codidl  in  question. 

"The  removal  from  the  opCTati«m  of  the 
bounty  of  testatrix  of  those  In  whom  she 
was  particularly  interested,  on  the  ground 
that  ber  provisions  for  them  bad  not  been 
sufficiently  ample,  would,  in  effect,  give  the 
bulk  of  her  property  to  relatives  for  whom 
she  did  not  care,  in  whom  she  took  no  in- 
terest, and  many  of  whom  she  had  never 
seen,  and  would  work  great  injustice.  It  Is 
true  thxt  by  so  doing  we  wonld  defeat  her 
provisions  for  Axtell  and  his  son.  But  is 
there  anythtag  unnatural  in  those  provi- 
sions? Mrs.  Cooper  was  a  very  warm  friend 
of  Axtell  and  bis  wife.  She  had  become  ac- 
quainted with  Mrs.  Axtell  in  1883,  and  hnd 
known  her  husband  mnch  longer.  In  more 
than  2S  of  the  numerous  letters  from  Mrs. 
Cooper  to  Axtell  she  refers  In  affectionate 
terms  to  Mrs.  Axtell.  In  some  of  these  let- 
tera  she  expresses  her  appreciation  of  little 
acta  of  kindness  extended  to  her  by  Mrs. 
Axtell.  It  appears  from  the  evidence  of  Dr. 
Lewis  that  Mrs.  Cooper  was  very  fond  of 
Mrs.  Axtell,  and  displayed  great  sympathy 
at  tbe  time  Mrs.  Axtell  was  threatened  with 
blindness.  Minnie  Pruden  testifies  that  tes- 
tatrix would  frequently  go  and  see  Mrs.  Ax- 
tell. The  letters  also  show  the  high  esteem 
In  which  Mr.  Axtell  was  held.  In  one  of 
them  she  addresses  him  as  'my  very  dearest 
friend.*  They  also  show  that  her  lonely  life 
was  brightened  through  her  association  with 
the  Axtell  family.  Considering  the  relations 
of  Mrs.  Cooper  with  the  Axtells,  the  provi- 
sion for  the  head  of  that  family  can  lurd- 
ly  be  called  unnatural,  however  we  may 
question  tbe  wisdom  of  Ita  bountiful  char- 
acter. It  Is  not  unnatural  that  she  should 
have  wished  to  substantially  remember  a 
dear  friend  with  whom,  apparently,  her  busi- 
ness relations  had  always  been  satisfactory, 
and  to  whose  wife  and  family  she  had  be- 
come greatly  attached  by  pleasant  social  in- 
tercourse extending  over  many  years.  The 
only  reason  that  this  court  has  considered 
at  length  the  question  as  to  whether  the  will 
Is  natural  or  unnatural  is  for  the  puipoee 
of  ascertaining  whether  ita  provisions  sprang 
from  the  natural  Impulse  of  the  testatrix 
or  resulted  from  coercion.  Except  from  that 
standpoint,  this  court  is  not  concerned  in  Its 
reasonableness  or  justice,  as  any  one  bar- 
ing mental  capacity,  and  acting  freely  on  bls^ 
own  inltlatiTe,  and  vlthovt  ooacios,  has  a 
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right  to  make  an  nnjust  will.  The  possibility 
of  estahllshlng  the  will  of  1888  on  the  ground 
that  It  was  canceled  through  fraud  or  un- 
due Influence  will  not  be  considered  by  me, 
because  I  feel  certain  it  was  not  so  can- 
celed, and  farther  because  the  question  as 
to  its  cancellation  Is  one  In  which  ,the  par- 
ties to  this  proceeding  are  not  Interested. 
Not  one  of  the  11  contestants,  and  neither 
of  the  2  proponents,  would  be  In  any  way 
benefited  by  Its  probate. 

"3.  Sirs.  Cooper  was  possessed  of  a  suffi- 
cient Income  and  estate  to  support  her  In 
comfort  She  was  a  woman  of  simple  tastes, 
very  economical  In  her  mode  of  life,  and 
Tery  thrlfly.  She  had  the  life  use  of  the  In- 
come from  the  estate  of  her  husband,  who 
died  In  about  the  year  1877.  The  evidence 
shows  that  estate  to  have  been  worth  In  the 
neighborhood  of  $29,000.  After  the  death 
of  J.  C.  Youngblood  In  1897,  some  partial  set- 
tlement and  distribution  of  the  James  J. 
Cooper  estate  was  made,  so  that  Its  amount 
was  reduced  to  about  $18,000.  It  does  not 
appear  what  amount  of  cash  Mrs.  Cooper  re- 
ceived through  the  settlement  and  distribu- 
tion. Mrs.  Cooper  at  the  time  of  her  death 
had  personal  property,  consisting  principally 
of  bonds  and  mortgages,  which  has  since 
been  inventoried  at  $21,692.39.  This  amount 
Included  the  value  of  her  furniture  and 
household  goods,  appraised  at  $486.23.  The 
Inventoried  value  of  her  personal  estate  will 
be  considerably  decreased  by  the  expenses 
of  administration  and  other  charges.  No  evi- 
dence has  been  presented  to  me  in  this  pro- 
ceeding showing  wbat  the  indebtedness  and 
other  charges  against  her  estate  would 
amount  to.  She  owned  a  house  and  lot  on 
High  street.  Morrlstown,  worth  $5,600  or 
$6,000,  and  a  vacant  piece  of  land,  consist- 
ing of  about  25  acres,  on  the  north  side  of 
the  Basklngrldge  road  near  Morrlstown. 
What  this  25-acre  piece  Is  worth  does  not 
appear.  Testatrix  valued  It  at  $5,000,  but 
that  valuation.  In  view  of  other  evidence.  Is 
probably,  somewhat  excessive.  Testatrix  kept 
close  track  of  her  Investments.  In  her  let- 
ter to  Bufus  B.  Marks,  dated  May  28,  1900, 
she  Inclosed  a  statement  showing  that  she 
then  thought  she  was  worth  $13,800  aside 
from  her  real  estate.  Axtell  testifies  that 
two  or  three  years  ago  testatrix  gave  a  thou- 
sand dollar  bond  to  her  niece  Lydla  Pruden. 
This  would  seem  to  have  been  a  proper  rec- 
ognition of  the  devoted  service  rendered  to 
her  by  a  favorite  niece,  who  resided  with  her 
a  good  many  years,  and  whose  fixed  com- 
pensation was  extremely  meager. 

"What  appears  to  have  been  an  advantage- 
ous conversion  of  some  of  her  real  estate 
Into  personalty  was  made  In  1902,  when  she 
sold  her  land  on  the  South  side  of  the  Bask- 
lngrldge road  to  her  nephew  Harry  Pruden 
for  $5,000,  subject  to  a  mortgage  of  $3,360. 
In  this  way  she  amarently  obtained  $1,640 
cub  amiable  fat  lUTeatment,  got  rid  of  a 


mortgage  liability,  and  retained  the  tract  to 
the  north  of  the  Basklngridge  road  (devised 
to  Henry  H.  Pruden)  free  and  clear  of  all 
mortgage  Incumbrance.  Axtell  states  that 
at  one  time  testatrix  told  him  she  was  sav- 
ing from  $800  to  $1,000  a  year,  but  It  does 
not  appear  over  what  period  she  believed  she 
was  saving  In  that  manner.  She  apparently 
thought  that  she  bad  increased  her  estate 
through  her  habits  of  economy  and  thrift. 
I  am  unable  to  determine  from  the  evidence- 
just  what  Mrs.  Cooper  was  worth  In  1900, 
or  prior  to  that  time.  Her  written  and  orak 
statements  In  that  regard  are  only  competent 
as  they  tend  to  show  us  her  point  of  view. 
In  thai  respect  they  are  extremely  valuable, 
but  they  cannot,  as  alMve  shown,  be  received 
as  substantive  evidence  of  the  facts  stated. 
Enough  has  been  developed  In  this  case  to 
show  that  testatrix  was  a  shrewd,  capable 
manager,  and,  though  very  careful  of  her 
expenditures,  was  exact  and  just  In  her  deal- 
ings with  others.  If  she  believed  that  her  es- 
tate was  Increased  through  her  ovra  care  ami 
economical  management,  she  may  for  that 
reason  have  felt  that  the  Increase  was  pe- 
culiarly her  own,  and  that  no  one  of  her 
relatives  could  complain  If  she  acted  In  ac- 
cordance with  her  own  wishes  and  judgment, 
and  made  Axtell  a  large  beneficiary  under 
her  will.  She  may  also  have  looked  upon 
that  Increase  as  a  fnnd  upon  which  she  could 
make  heavy  drafts.  In  case  she  was  obliged 
to  live  the  life  of  an  Invalid  for  any  con- 
siderable period  before  her  death.  There 
Is  no  doubt  In  my  mind  but  that  she  was 
fully  acquainted  with  the  character  of  her 
property  and  realized  Its  value. 

"4.  I  will  next  consider  whether  Mrs.  Coojv 
er  fully  understood  the  nature  of  her  will. 
The  contention  that  she  did  not  realize  the 
effect  of  the  residuary  clause,  and  that  she 
really  believed  that  her  brother  Henry  was 
the  principal  recipient  of  her  bounty,  strikes 
mo  as  being  absolutely  without  force.  It  Is 
clalmecL  that  the  specific  legacy  of  $500  to 
Axtell  tends  to  prove  that  Mrs.  Cooper  did 
not  appreciate  the  value  of  her  estate,  and 
thought  the  residue,  after  the  payment  of 
the  specific  legacies,  would  be  small.  As  a 
matter  of  fact,  two  days  after  the  execution 
of  the  will,  In  her  letter  to  Mr.  Marks,  above 
referred  to,  she  Inclosed  a  list  of  her  se- 
curities, showing  that  she  believed  that 
had  a  considerable  estate.  That  letter  cer- 
tainly shows  a  secretive  mind,  and  It  may 
be  that  she  did  not  object  to  having  Marks 
believe  that  his  wife  would  receive  some  con- 
siderable portion  of  her  estate.*  While  the 
letter  shows  a  lack  of  frankness.  It  does  not 
show  that  she  was  Ignorant  of  what  she  had 
done  with  her  estate.  I  feel  certain  that  she 
knew  the  contents  of  her  will  and  codicil  and 
the  effect  of  their  provisions.  Axtell  says 
the  will  was  read  over  to  her  in  her  presence 
at  the  time  ot  Its  ^ecutlon.  Witte,  one  of 
the  attestlzv  wltneases  to  tiie  will,  says  *ilie 
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said  she  had  read  over  the  will  and  knew 
what  was  in  It'  So  far  as  the  codicil  1b  con- 
cenied  Aztell  aaya  that  at  the  time  of  its 
execution  he  read  It  orer  to  testatrix.  He 
further  says  that  he  dellrered  the  will  to 
her  on  the  day  of  Its  execution,  and  did  not 
see  It  again  until  he  drew  the  codicil,  and 
that  after  the  codicil  was  drawn,  Mrs.  Coop- 
er retained  both  will  and  codicil. 

"Even  It  the  will  waa  In  the  safe  deposit 
box  for  one  year,  as  is  claimed,  and  I  have 
no  doubt  but  that  such  was  the  fACt,  she  had 
equal  control  over  it  with  Axtell.  Axtell's 
statement  that  both  will  and  codicil  were  left 
with  Mrs.  Cooiier  at  the  time  the  codicil  was 
executed  is  corroborated  by  other  evidence. 
It  appears  that  both  will  and  codicil  were 
In  her  possession  about  a  year  and  a  half  be- 
fore her  death,  as  she  then  handed  to  Mrs. 
J.  H.  Van  Doren  an  envelope  containing  both 
documents,  and  Mrs.  Van  Doren,  pursuant 
to  instructions  from  testatrix,  immediately 
handed  It  to  her  husband,  the  executor  ap- 
pointed under  the  codicil  to  serve  with  Ax- 
tell. For  the  1%  years  that  the  will  and 
codicil  were  In  the  custody  of  Mr.  Van  Doren 
they  were  of  course  under  the  control  of  tes- 
tatrix, and  could  have  been  canceled  and  re- 
placed at  any  time  without  the  knowledge  or 
consent  of  Axtell.  The  possession  of  the  will 
and  codicil  by  testatrix,  taken  in  connection 
with  opportunity  to  cancel  them  which  she 
had  over  a  long  period  of  time.  Is  strong 
Indication  that  she  was  aware  of  their  coq-i 
tentB.  It  has  been  recently  held  In  the  Pre- 
rogative Court  of  tblB  state  that:  'Where  a 
testatrix,  after  the  execution  of  a  will,  drawn 
according  to  instructions  given  one  who  con- 
veyed them  to  the  draftsman,  has  the  execut- 
ed will  In  her  possession  a  sufficient  length 
of  time,  and  with  the  opportunity  and  ability 
to  acquaint  herself  with  its  contents,  and  she 
then  preserves  It,  It  will  l>e  conclusively  pre- 
sumed that  the  will  was  prepared  according 
to  her  instructions,  especially  when  lt_  follow- 
ed her  pronounced  intentions,  and  provides 
for  no  unnatural  disposition  of  her  estate.' 
In  re  Catharine  McLaughlin's  Will,  69  N.  J. 
Dq.  470,  50  Atl.  892.  See,  also.  Brick  v. 
Brick,  44  N.  J.  Bq.  282,  18  Atl.  68,  where  it 
was  held  that,  *lf  a  will  Is  shown  to  have 
been  In  a  testatrix's  possession  long  enough 
for  her  to  read  it,  the  proponent  need  not 
prove  that  any  one  saw  her  read  It,  or  heard 
It  read  to  her,  or  In  her  presence,  because, 
If  she  had  the  intelligence  and  capacity  to 
read  It  herself,  the  law  will  presume,  if  the 
•opportunity  was  afforded  her,  that  she  was 
acquainted  with  Its  cont^ts.*  The  existence 
of  the  codicil,  drawn  in  1904,  which  In  ex- 
press terms  confirms  the  will,  tends  to  .  prove 
that  testatrix  was  well  acquainted  with  the 
provfalons  of  the  will,  as  she  would  not  have 
been  likely  to  have  made  changes  In  It  with- 
out familiarising  herself  with  Its  contents. 
Her  statement  to  Minnie  Fniden  that  'she 
had  made  a  will  and  remembered  us.  She 
had  thought  a  good  deal  about  making  hot 


will,  and  she  ttiooght  some  people  would  not 
be  satisfied' — also  Indicates  that  she  was 
aware  of  Its  contents. 

"5.  The  question  whether  Axtell  has  sns- 
talned  the  burden  placed  upon  him  by  his 
indiscreet  conduct  In  the  matter  of  drawing 
end  attending  to  tb«  execution  of  the  will 
and  codicil  presented  for  probate  has  been 
answered  by  the  evidence.  He  placed  him- 
self In  a  very  Indelicate  and  highly  improp- 
er position,  which  made  It  necessary  for  him 
to  produce  voluminous  testimony  before  this 
court  I  am  satisfied  by  the  documentary 
and  oral  proofs  (without  regard  to  Axtell's 
testimony  and  his  emphatic  statements  that 
he  in  no  way  Influenced  testatrix)  that  at  tbe 
time  the  will  was  drawn,  as  well  as  at  tbe 
time  the  codicil  was  drawn,  Mrs.  Cooper  had 
fixed  testamentary  Ideas  as  to  the  disposition 
of  her  estate.  She  knew  what  she  wanted, 
gave  her  Instructions  to  Aztell,  and  he  fol- 
lowed them.  In  this  respect  this  case  Is 
different  from  Famum  v.  Boyd,  above  cited, 
where  the  testetrlx  had  'unsettled  teetameo- 
tary  notions.'  nie  'independent  Judgment 
required  luider  Famum  against  Boyd  has 
also  been  exercised  by  testatrix  Id  this  case. 
Ail  the  evidence  points  to  that  conclusion. 

"In  particular  It  is  indicated,  by  the  state- 
ments and  actions  of  testatrix  in  regard  to 
the  custody  of  her  will  and  her  stetement  to 
Minnie  Pruden,  above  quoted,  that  she  bad 
given  mucdi  thought  to  its  making.  The  rule 
Tequlrlng  that  a  person  dl^[>08hig  of  bis 
property  by  will  must  exercise  a  Judgment 
independent  of  the  confidence  Induced  by  his 
confidential  relationship  with  his  1^1  ad- 
viser must  not  be  c<mfused  with  the  rule  re- 
quiring 'proper  Independent  advice.*  which 
is  applicable  In  the  case  of  a  person  wbo 
makes  a  voluntary  deed,  to  take  effect  In  his 
own  lifetime,  to  one  upon  whom  be  Is  de- 
pendent for  advice.  The  law  guards  with 
peculiar  cara  a  poson  of  advanced  years 
who,  like  King  Lear,  voluntarily  deprives 
himself  of  his  means  of  support  In  his  old 
age,  but  Is  not  so  strict  In  the  case  of  a 
person  giving  away  hla  property  by  an  In- 
strument taking  eO!ect  at  his  death,  when  lie 
no  longer  has  any  use  for  It  himself.  In  the 
former  case  it  must  be  shown  that  the 
donor  had  'proper  independent  advice.'  In 
the  latter  case  it  need  only  be  shown  tbat 
the  testator  exercised  his  'Independent  Judg- 
ment' Mrs.'  Cooper  has  been  shown  to  iiave 
displayed  Indepoadent  Judgment,  and  to  have 
been  free  from  that  Improper  and  undue  in- 
fluence which  has  been  defined  to  consist  'In 
the  exercise  of  sufficient  control  over  tbe 
person,  the  validity  of  whose  act  Is  brought 
in  question  to  destroy  his  free  agetkcy  and 
constrain  him  to  do  what  he  would  not  have 
done  if  such  control  had  not  been  exercised.' 
Bennett  v.  Bennett,  SO  N.  J.  Eq.  489,  26  AQ. 
678.  Axtell  txBB  supplemented  the  other  evi- 
dence repeatedly  and  emphatically  doiy- 
Ing  ever  having  directly  or  indirectly  influ- 
enced Mrs.  Cooper  as  to  the  dlspoaltton  of  her 
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property*  His  testimony  la  this  re^rd  to 
entitled  to  r«(q;»ect.  Vice  Ordinary  Reed, 
speaking  for  the  PrerogatlTe  Court  In  the 
Spain's  Oase,  63  N.  J.  Eq.  242,  at  page  249, 
61  Atl.  118,  at  page  121.  says :  *^e  absence 
of  any  Influence,  which  can  be  regarded  as 
nndoe,  must  in  the  main,  of  necessity,  be 
proved  by  the  legatee  himself.'  The  testi- 
mony of  the  legatee,  nnless  contradicted  by 
some  other  credible  testimony,  or  discredited 
by  its  improbabill^,  cannot  be  arbitrarily 
disregarded.'  The  evidence  clearly  shows 
that  the  case  now  before  me  is  within  the  es- 
tablished role  laid  down  lit  Bennett  r.  Ben- 
nett, above  cited,  that  'every  person  compe- 
tent to  make  a  will  has  a  right  to  the  aid 
of  any  person  he  may  think  proper  to  select, 
when  he  desires  to  pnt  bis  testamentary 
wishes  in  form  to  have  legal  efficacy;  and, 
if  be  exercises  this  right  without  Improper 
Inflaence  or  control,  though  he  selects  the 
peremi  be  Intends  to  make  hta  principal  bene- 
flciaty,  that  fact,  in  the  absence  of  evidence 
showing  an  abase  of  confidence,  constitutes 
no  reason  why  probate  should  be  denied  to  his 
will.*  The  prooft  produced  before  me  stand 
uncontradicted  by  any  evidence  produced  by 
tbe  contestants.  It  has  been  shown  to  my 
satisfaction  that  Aztell  did  not  abuse  the 
confldence  of  testatrix.  Tbe  contention  that 
be  should,  under  the  drcmnstances,  have  re- 
fused to  acc^  her  bounty  is  a  question  of 
etblcs  wltb  which  this  court  to  not  con- 
cerned. 

"I  am  fully  convinced  UiaC  the  will  and 
codicil  In  question  are  untainted  by  fraud  cat 
undue  Influence.  They  represent  the  testa- 
mentary wishes  of  a  woman  of  good  moital 
capacity, .  acting  free  from  all  moral  and 
pliysical  coerdon,  and  have  been  drawn 
strictly  in  accordance  with  her  directions. 
Her  wishes  must  control  this  court.  An  or^ 
der  vUl  be  made  admitting  them  to  probate 
as  the  last  will  and  testament  of  Esther  J. 
Cooper.** 

Vreeland,  King,  Wilson  A  Lindabury,  for 
appellants  Harrison,  Huff,  andGuerln.  John 
M.  Mills,  for  appellants  Pruden,  Briant,  Man- 
drldge,  Groendyke,  Simonson,  and  Mullen. 
Willard  W.  Cutler,  for  respondent  executors. 
Charlton  A.  Reed,  guardian  ad  litem,  pro  se. 

PITNEY,  Ordinary.  Counsel  for  the  ap- 
pellants do  not  controvert  the  principles  of 
law  adopted  by  the  court  below  as  applicable 
to  tbe  case.  The  contention  Is  that  the  learn- 
ed judge  erred  in  hto  condusions  of  fact 
My  examination  of  tbe  case  convinces  me 
that  those  conclusions  are  fully  supported 
by  the  evidence,  and  that  the  respondent  Ax- 
tell  fklrly  sustained  the  burden  of  showing 
that  tbe  win  was  the  product,  not  of  undue 
Influence^  but  of  the  free  sad  Independent 
Judgmoit  of  the  testatrix. 

The  decree  under  review  win  be  affirmed. 


HILL,  to  Use  of  FERRIS,  T.  ADAMS  EX- 
PRESS OO. 

(Sapreme  Court  of  New  Jexsey.    Dea  22* 

1908.) 

1.  Csbhobabi  (S  54*>— Betdbn. 

A  transcript  of  the  stenogrsi^ile  zepoct  oC 
the  proceedings  and  testimony,  certified  oy  tbe 

Jndjte  of  the  district  court  under  chapter  138, 
p.  of  the  Laws  of  1905,  although  not  trans- 
mitted to  tbe  clerk  of  tbe  Supreme  Court  with- 
in 15  days  by  tbe  party  suing  oat  a  writ  of  cer- 
tiorari, may  be  treated  as  part  of  the  return 
to  such  writ  when  tbe  defendant  In  certiorari 
baa  made  no  objection  to  such  state  of  the  case 
under  tbe  thirty-second  rule  of  this  cohrt,  aod 
no  preliminary  motion  to  strilie  out  such  part  of 
the  return  has  beoi  mode. 

[Ed.  Note.— For  other  coses,  see  Cerdoraxl, 
Dec.  Dig.  i  54.»1 

2.  Cabbiebs  (i  113*)— Cabbiaob  ov  Goods— 

EXPBESS  COUPANIES— LlABILriT. 

A  box  to  be  8hipi)ed  by  Adams  Express 
Company  to  Ireland  was  called  for  at  the  resi- 
dence of  the  shipper  by  a  driver  of  a  local  trans- 
fer company 'and  delivered  by  him  to  tbe  express 
company  with  a  prepayment  of  tbe  charges, 
nothing  belnr  asked  or  said  as  to  valuation. 
The  receipt  that  was  handed  to  the  driver  of  the 
transfer  company  by  the  express  company  was 
delivered  by  bim  to  tbe  shipper  two  days  later, 
at  which  ttme  the  box,  while  In  the  possesdon 
of  the  express  company,  had  olieady  been  de- 
stroyed by  fire.  In  an  action  brought  by  the 
shipper  against  tbe  express  company  for  the 
value  of  the  box: 

Held,  that  a  motion  to  nonsuit  was  properly 
denied,  and  that  a  request  that  the  plaintin> 
recoverr  be  limited  to  $S(^  pursuant  to  a  pro- 
vision in  the  express  zecefp^  was  properly  re- 
fused. 

[Ed.  Note^For  other  cases,  see  Carriers, 
Dea  Dig.  |  113.*] 

3.  Cabbiebs  (|  180*)— LncxiATioiT  or  lOABa- 
XTT— BxPBRss  GoiEPAirm— Aqkit  or  Ship- 

FEB. 

Where  a  shipper  employs  a  common  car- 
rier (in  this  cose  the  Union  Transfer  Company) 
to  carry  goods  to  an  express  office  (in  this  case 
Adams  Express  Company)  for  shipmeDt,  tbe 
driver  of  the  wagon  of  toe  local  earner  who  de- 
livers toe  goods  to  toe  express  company  Is  not 
a  sen-ant  or  agent  of  the  shlpiter  with  whom 
the  ex))rera  companj;  may  make  a  special  con- 
tract binding  the  Bhipi>er,  in  the  event  of  loss, 
to  a  limitation  of  such  carrier's  common-law  lia- 
bility. 

[Ed.  Note.— For  otoer  cases,  see  Carriers, 
Cent  Dig.  I  815 ;  Dec  Dig.  {  180.*] 

4.  Evidence  fS  244*)— Declabatiors— Dec- 
larations BY  Ageitt. 

Where  toe  adjustment  of  a  claim  of  loss 
against  an  express  company  was  referred  by  its 
main  office  in  New  York  to  toe  general  manager 
of  its  Philadelphia  office,  who  took  toe  matter 
up  with  a  representative  of  the  plalntUf,  toe  rel- 
evant declarations  made  by  snch  general  man- 
ager in  the  course  of  such  negotiations  and  ger^ 
mane  to  toe  matter  In  hand  are  admissible  in 
evidence  ag^nst  toe  express  company  In  an  ac- 
tion between  toe  same  parties  growing  out  of 
the  same  transaction. 

[Ed.  Note.— For  otoer  cases,  see  Svtdnoce, 
Cent  Dig.  H  916-^;  Dec.  Dig.  |  2M.*] 

(Syllaboa  by  toe  Court) 

Certiorari  to  District  Court  of  Camden. 

Action  in  the  district  court  of  toe  city  <rf 
Camden  by  Frank  Hill  to  the  ose  of  Mary 
A.  Ferris,  against  the  Adams  Express  Com- 
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pany.  Judgment  for  plaintiff,  and  defendant 
sued  out  a  certiorari  to  review  the  same. 
Affirmed. 

See,  also,  74  N.  J.  Law,  338,  68  Atl.  94. 
Argued  June  term,  190a  before  GARRI- 
SON. SWAYZE.  and  PARKER,  JJ. 

GasklU  &  Ga^lll,  for  prosecutor.  Job^ 
Beck  Tyler,  for  defendant 

GARRISON,  J.  This  writ  of  certiorari 
brings  up  a  Judgment  of  the  district  court 
of  the  city  of  Camden. 

A  preliminary  Question  Is  whether  there 
li  any  return  to  this  writ  up<m  which  the 
[nroeecator  may  rely  In  support  of  his  rea- 
sons for  reveraal.  The  return,  apart  from 
the  Judgment  record,  consists  of  a  transcript 
of  the  stenographic  report  of  the  proceedings 
and  testimony  certified  by  the  Judge  of  the 
district  court  pursuant  to  chapter  188,  p.  259. 
of  the  lAwB  of  1905.  This  act  requires  that 
such  certified  transcript  "shall  be  transmitted 
by  the  party  suing  out  the  writ  of  certiorari 
to  the  clerk  of  the  Suprone  Court  within 
fifteen  days  ftrom  the  rendition  of  the  Judg- 
ment" 

In  the  present  case  this  was  not  done,  and 
counsel  for  the  d^endant  In  certiorari  con- 
tends that  such  transcript  shonld  on  this  ac- 
count be  rejected.  Rule  32  of  this  court  how- 
ever, provides  that  a  state  of  the  case  not 
objected  to  within  five  days  after  Its  service 
shall  be  deemed  to  be  complete.  We  shall 
therefore  take  the  statutory  return  in  this 
case  in  so  far  as  It  bears  upon  the  1^1  mer- 
its, without  considering  certain  questions  con- 
cerning It  that  would  have  arisen  If  timely 
objection  had  been  interposed  or  a  prelim- 
inary motion  to  strike  oat  such  return  bad 
been  made. 

We  are  thus  brought  to  the  merits  of  the 
present  controveny. 

The  plalntlfTs  action  was  brought  in  the 
district  court  to  recover  damages  for  the  loss 
of  a  box  delivered  to  the  Union  Transfer 
Company  to  be  carried  to  the  defendant's 
local  office  for  shipment  by  express  to  Ire- 
land. The  case,  which  was  tried  without  a 
Jury,  resulted  in  a  Judgment  for  the  plaintiff 
for  $300. 

The  prosecntor'B  first  reason  for  reversal 
Is  that  a  motion  to  nonsuit  made  at  the  close 
of  the  case  should  have  been  granted.  (The 
defendant  offered  no  testimony.) 

Upon  the  review  of  the  ruling  of  the  trial 
court  upon  this  motion,  the  plaintiff's  case 
was  that  on  Sfarcb  25,  1904,  she  engaged 
the  Union  Transfer  Company  to  take  a  box 
from  her  residence  in  Camden  to  the  local 
office  of  tlie  Adams  Express  Company  for 
shipment  by  that  company  to  Ireland;  that 
a  driver  of  one  of  the  wagons  of  the  transfer 
company  called  at  the  house  of  Miss  Ferris 
(the  owner  of  the  box  and  the  substantial 
|)lnintlff).  end  tbere  got  the  box  and  carried 
It  to  the  office  of  the  transfer  company,  where 
It  WAS  marked  with  an  address  given  by 
Miss  Ferris,  after  which  the  same  driver 


delivered  the  box  to  the  defendant  at  Its  local 
office  In  Camden,  prepaying  the  express 
charge  demanded,  end  receiving  a  receipt, 
which  he  took  to  the  office  of  the  transfer 
company,  where  be  was  told  to  deliver  it  to 
Miss  Ferris,  wbidi  he  did  two  days  later, 
at  which  time  the  box  had  already  been  de- 
stroyed by  a  fire  that  occurred  at  the  tei^ 
mlnal  office  of  the  defendant  at  New  York 
or  Hoboken.  At  no  time  was  anything  asked 
or  said  1^  any  one  as  to  ttte  valne  ct  tb» 
box. 

The  mere  statement  of  the  plaintiff's  case 
makes  It  too  clear  for  argument  that  the  mo- 
tion to  nonsuit  could  not  have  been  granted. 

The  next  reason  for  reversal  la  ttie  refusal 
of  the  district  court  to  limit  the  plalntirs 
recovery  to  the  sum  of  $50.  This  reason  is 
founded  upon  a  clause  in  the  express  receipt 
banded  by  the  defendant  to  the  driver  of 
the  transfer  company  whlili  stated  that  the 
rate  charged  was  based  w^m  "a  valuation 
of  not  exceeding  fifty  dollais  unless  a  great- 
er value  Is  declared."  and  that  "the  shipper 
agrees  that  the  value  of  said  property  is  not 
more  than  fifty  dollars  unless  a  greater  value 
is  stated  herein  and  the  company  shall  not 
be  liable  In  any  event  for  more  than  the  value 
so  stated  nor  for  more  than  fifty  dfdlars  if 
no  value  is  stated  herein." 

That  a  carrier  may  thus  limit  Its  common- 
law  liability  by  a  special  contract  with  the 
shli^r  is  established  In  this  state,  with  the 
proviso  that  the  burden  of  proving  that  the 
shipper  actually  made  such  a  contract  Is 
on  the  carrier.  Russell  v.  Erie  R.  R.  Co..  70 
N.  J.  Law,  808,  69  Ati.  160,  67  L.  R.  A.  43a 

The  validity  of  such  contracts  does  not  rest 
upon  the  right  of  the  carrier  to  bargain  for 
an  exemption  from  the  results  of  its  own 
negligence,  but  upon  its  right  to  stlpnlate 
with  the  shipper  as  to  the  value  of  the  lat- 
ter's  property,  and  to  predicate  upon  such 
valuation  both  the  rate  of  carriage  to  be 
charged  the  shipper  and  the  amount  of  Uie 
carrier's  liability  in  the  event  of  loss.  Atkin- 
son V.  N.  Y,  Transfer  Co.  (N.  J.  June  Term, 
1908)  71  Atl.  27a 

This  case  also  decided  that  where  the  ship- 
per knows  that  the  rate  he  Is  being  diarged 
is  based  upon  an  undervaluation  of  his  prop- 
erty his  silence  is  tantamount  to  his  assent 
that  such  valuation  shall  be  the  amount  for 
which  the  carrier  shall  be  liable  In  the  event 
of  loss.  In  order  to  determine  whether  a  giv- 
en case  comes  within  this  rule,  the  crucial 
question  Is:  When  may  the  shipper  be  raid 
to  know  that  the  rate  that  be  Is  being  charg- 
ed Is  based  upon  an  undervaluation  of  his 
property?  This  question,  being  one  of  fact. 
Is  from  Its  nature  Incapable  of  being  answer- 
ed by  any  mere  formula ;  each  case  must  in  a 
measure  rest  upon  its  own  drcamstances. 
There  Is,  however,  in  a  very  large  pn^rtion 
of  cases  a  matter  In  limine  that  Is  of  prime 
Importance  In  the  solution  of  this  question, 
viz.,  whether  the  delivery  to  the  shipper  of  a 
partly  written  and  partly  printed  recdpt  or 
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Toncber  which  contalna  the  terms  of  a  special 
contract  based  apou  a  Taluatlon  placed  on 
such  property  In  such  receipt  becomes  In  the 
event  of  loss  an  executed  contract  by  which 
the  shipper  is  bound  if  he  received  such  docu- 
ment nitbout  indicating  his  dissent  to  this 
feature  of  it.  Speaking  of  such  Instruments, 
Gnmmere,  G.  J.,  in  the  case  last  dted,  which 
was  a  Court  of  ETrrors  decision,  said:  "It  is 
insisted  on  behalf  of  the  plalntlft  In  error 
that  Mrs.  Atkinson  receiving  the  blU  of 
lading  became  bound  by  its  provisions;  that 
the  mere  acceptance  of  tUs  paper  without 
any  Indication  of  dissent  from  Its  terms 
bound  her  as  fully  as  If  she  bad  expressly 
assented  to  them,  and  that  she  could  not 
afterward  deprive  the  plaintiff  In  error  of 
the  protection  of  its  provisions  by  asserting 
that  she  was  ignorant  of  Its  contents.  We 
are  not  required  to  pass  upon  the  soundness 
of  this  proposltlm." 

The  question  was  therefore  not  decided  In 
the  case  from  which  we  have  quoted.  The 
same  court,  however,  In  Hay6s  v.  Adams 
Express  Company,  74  N.  J.  Law,  537,  es  Atl. 
1044,  speaking  through  Mr.  Justice  (now 
Chancellor)  Pitney,  had  already  decided  that 
"mere  knowledge  by  a  shipper  that  a  car- 
rier's rates  are  based  upon  the  value  of  the 
goods  shipped  will  not  lessen  the  liability  of 
the  carrier  to  answer  for  the  value  of  the 
goods  In  the  absence  of  the  shipper's  assent 
to  such  a  restriction." 

It  will  be  observed  tbat  tbe  decision  was 
not  tbat  such  result  might  not  follow  the 
shipper's  knowledge  that  the  rate  be  was 
being  charged  was  based  upon  a  valuation 
stated  in  a  receipt  tbat  was  delivered  to  him. 

There  is  therefore  no  confilct  between  the 
two  decisions,  although  neither  of  tbem  pass- 
ed upon  the  question  we  have  propounded, 
which  now  calls  for  our  decision  only  in  case 
the  driver  of  tbe  transfer  company  had  au- 
tborlty  from  Miss  Ferris  to  give  or  to  with- 
hold her  assent  to  the  valuation  placed  upon 
her  property  In  the  receipt  that  was  handed 
to  such  driver  when  he  delivered  her  box 
to  the  express  company. 

If  tbe  driver  had  such  authority  from  tbe 
shipper,  it  must  have  arisen  as  a  fiction  of 
law  from  the  mere  fact  of  her  employment  of 
tbe  transfer  company  to  deliver  ber  box  to 
the  express  company,  and  to  prepay  the 
charges  demanded,  for  she  did  nothing  else 
to  constitute  the  servant  of  the  transfer  com- 
pany ber  special  agent  Such  fiction,  how- 
ever, by  which  tbe  servant  of  a  common  car- 
rier (in  this  case  tbe  transfer  company)  Is  by 
mere  operation  of  law  transferred  to  the 
service  of  whomsoever  contracts  with  sucb 
carrier,  not  only  does  violence  to  all  our  pre- 
conceived notions  touching  the  relation  of 
master  and  servant,  but  seems  to  lead  to  tbe 
absurd  result  that  one  who  thus  contracts 
forfeits  thereby  all  right  of  recovery  against 
such  common  carrier  for  losses  arising  out 
of  the  Diligence  of  one  of  Its  servants,  for 
by  force  of  the  fiction  in  question  such  serv* 


ant  of  the  carrier  becomes  pro  hac  vice  the 
servant  of  the  carrier's  customer,  and  no  one 
can  recover  damages  for  a  loss  occaatowd 
the  negligence  of  his  own  servant 

But  not  only  is  the  fiction  In  question  thus 
out  of  harmony  with  the  general  law  of  mas- 
ter and  servant  it  also  runs  counter  to  more 
than  one  of  the  established  doctrines  respect- 
ing tliat  relationship  such,  for  instance,  as 
the  Independent  contractor  doctrine,  under 
which  agency  cannot  be  traced  through  an 
Independent  actor;  and  the  fellow  servant 
doctrine,  under  which  the  relation  of  master 
and  servant  cannot  be  changed  without  the 
consent  of  tbe  servant  It  is  also  repugnant 
to  tbe  doctrine  upon  which  the  courts  of  this 
state  based  their  repudiation  of  tbe  rule  laid 
down  in  Thorc^ood  v.  Bryan.  Inasmuch  as 
Thorogood  v.  Bryan  concerned  the  imputation 
of  negligence,  the  grounds  of  Its  repudiation 
may  seem  to  be  lacking  in  application  to 
the  question  of  the  Imputation  of  agency;  but 
Identity  of  principle  is  of  more  Importance 
than  mere  analogy,  and  In  principle  the  two 
classes  of  cases  are  not  only  similar,  but  the 
principle  Involved  Is  even  more  apimprlate 
to  cases  of  contract  than  to  those  where  con- 
duct merely  la  concerned. 

This  will  appear  from  a  statement  of  the 
case  cited  and  of  the  grounds  of  Its  r^ndia- 
tlon.  Thorogood  t.  Bryan,  8  Man.,  Or.  & 
Scott,  116,  bad  held  that,  where  the  negli- 
gence of  the  driver  of  an  omnf biu  contributed 
to  a  collision  with  another  vehicle  by  which 
a  passengCT  In  the  omnibus  was  killed,  the 
representative  of  such  deceased  passenger 
could  not  recover  from  the  proprietor  of  such 
other  vehicle  damages  for  Its  negligent  man- 
agement for  the  reason  tiiat  the  driver  of  the 
omnibus  was  so  Identified  with  the  passenger 
he  waa  carrying  as  to  be  in  legal  effect  his 
servant  By  force  of  this  doctrine  the  negli- 
gence of  the  driver  of  the  omnibus  was  Imput- 
ed as  contributory  negligence  to  his  fictional 
master,  to  wit  his  passenger. 

This  doctrine  was  emphatically  r^udlated 
In  our  Supreme  Court  In  Bennett  v.  New 
Jersey  R,  R.  &  T.  Co.,  36  N.  J,  Law,  225,  13 
Am.  Rep.  435,  and  In  the  Court  of  Errors  and 
Appeals  In  N.  T.  I*  E.  &  W.  R.  E.  Co.  v. 
Stelnbrenner,  47  N.  J.  Law,  161,  64  Am.  Rep. 
126,  in  opinions  demonstrating  Its  inconsist- 
ency with  established  principles  of  law,  which 
are  of  equal  cogency  upon  tbe  question  we 
are  now  considering.  Tbe  same  result  was 
reached  In  the  Supreme  Court  of  the  United 
States  In  Little  v.  Hackett  116  U.  S.  366,  6 
Sup.  Ct.  391,  29  L.  Ed.  G52,  In  which  Mr. 
Justice  Field  characterized  the  opinions  de- 
livered by  Chief  Justice  Beasley  and  Mr. 
Justice  Depue  in  the  two  New  Jersey  cases 
as  "of  marked  ability  and  learning."  The 
fact  is  tbat  Thorogood  v.  Bryan  has  been 
quite  generally  discredited  both  In  this  coun- 
try and  in  England,  and  In  all  the  courts  in 
which  It  has  t>eeD  repudiated  stress  has  been 
laid  uj^n  the  passenger's  lack  of  control  over 
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the  drlTer  u  tbe  test  to  be  apidied  In  Bucb 
CBBes. 

Upon  principle  I  am  unable  to  dlBtb^nlA 
between  a  passmger'B  laidE  of  control  over 
the  drivw  of  a  convG^aiice  In  which  be  Is 
riding  and  the  customer's  lade  of  c<mtrol 
over  the  driver  of  a  transfer  wagon  in  wliich 
his  property  is  being  carried. 

In  point  of  law  their  impotence  is  the  same, 
while  In  point  of  fact  snch  Impotence  is  great- 
er In  the  latter  case  than  in  tbe  former;  for 
the  psBsenger  being  present  mby  and  often 
does  exert  some  Influence  over  tbe  conduct  of 
tbe  driver  of  the  conveyance,  but  in  tbe 
case  of  tbe  transportatltHi  of  goods  tbe  own- 
er does  not  accompany  bis  property,  and 
hence  has  no  opportunity  whatever  to  exer- 
cise the  slightest  control  over  the  carrier's 
servant  Obvionsly  the  rule  of  our  cases  for- 
bids the  Imputation  of  agency  in  cases  sncta 
as  that  now  before  us. 

I  am  aware  that  there  is  a  line  of  ded- 
sifflis,  whose  soundness  need  not  now  be  ques- 
tioned, of  which  Nelson  v.  H.  R.  R.  R.  Co..  48 
N.  T.  49S,  may  be  taken  as  the  type,  which 
h<dd  that  the  agreement  or  arrangement  be- 
tween two  persons  toaching  the  shipment  of 
goods  may  be  such  that  tbe  owner  of  tbe 
goods  is  bound  by  the  terms  of  their  ship- 
ment If  assented  to  on  hU  bdialf  tbe 
servant  of  bis  sgeat  or  representative.  And 
inasmuch  as  this  doctrine  was  referred  to 
arguendo  by  Judge  Troom  In  his  opinion  In 
the  Russell  Case,  It  may  be  well  to  point  out 
that  tbe  decision  of  that  case  was  placed 
wlely  upon  tbe  narrow  point  that  tbe  servant 
of  tbe  shipper's  agent  carried  to  tbe  shipping 
office  a  completely  made  out  shipping  order 
that  ^eflaltively  marked  the  limits  of  bis 
authority,  hence  tbe  question  as  to  what  his 
authority  would  bare  been  but  for  such  limi- 
tation was  not  a  matter  of  decision  In  that 
case. 

Assuming,  however,  tbe  correctness  of  tbe 
decisions  referred  to,  tbey  are  clearly  dis- 
tinguishable from  the  present  case,  not  only 
by  reason  of  the  wide  dlfTerence  that  exists 
between  Instructions  given  to  a  personal  agent 
to  canse  goods  to  be  shipped  and  tbe  mere 
employment  of  a  common  carrier^  to  carry 
goods  to  a  shipping  office,  but  also,  and  more 
fundamentally,  because  of  tbe  legal  distinc- 
tion between  acting  through  another  person 
In  the  performance  of  an  act  and  contracting 
with  such  other  person  for  the  performance 
■yt  such  act  This  distinction,  which  lies  at 
aie  foundation  of  tbe  Independent  contractor 
doctrine,  is  too  radical  to  be  overlooked  when 
considering  tbe  underlying  principle  of  these 
cases,  which  is  that  the  relation  between  the 
parties  or  their  business  custom  raises  a 
presumption  of  agency  that  includes  the  right 
to  declare  tbe  value  of  tbe  goods  or  to  as- 
sent to  a  valuation  placed  on  them  by  tbe 
carrier,  which  are  correlative  powers,  nei- 
ther of  which  will  without  proof  be  presum- 
ed In  a  case  such  as  the  present,  where  the 
charges  denmnded  by  the  carrier  were  paid 


by  one  who  was  himself  the  mere  driver  of 
teams  for  another  <x^nmon  carriw. 

There  is  nothing,  therefore,  in  tbe  deri- 
sions we  have  spokoi  of  that  militates  ag^nst 
the  concInai(m  we  have  readied,  which  Is 
that  the  drivw  of  tbe  transfer  company  in 
tbe  present  .case  had  no  authority  from  Miss 
Ferris  to  make  for  her  a  spedal  contract 
with  tbe  express  company  by  which  the  lia- 
bUity  of  the  latter  should  be  limited  in  the 
event  of  loss.  Having  reached  this  oonclu- 
Blmi,  the  question  whether  the  drjver  had  by 
bis  silence  assented  to  the  terms  of  the  re- 
ceipt that  was  handed  to  him  does  not  call 
for  decision.  Tbe  reason  under  considera- 
tion, therefore,  does  not  lead  to  the  reversal 
of  the  Judgment  brought  op  by  this  writ  of 
certiorari. 

The  only  other  reason  urged  for  reversal 
Is  that  the  authority  of  A.  J.  Town  as  general 
agent  of  tbe  defendant  In  Philadelphia  to 
bind  tbe  defendant  by  his  declarations  was 
not  eetabllsbed.  This  was  tbe  chief  defect 
upon  a  previous  trial  of  this  cause,  as  ap- 
pears from  the  opinion  of  Mr.  Justice  Pitney 
In  Hill  V.  Adams  Express  Company,  74  K.  J- 
Law,  338,  68  Atl.  94.  An  examination  of  tbe 
testimony  given  at  the  present  trial  satisfies 
us  that  the  deficiency  of  proof  thus  pointed 
out  was  fully  supplied  by  competent  evidence. 
That  evidence  was  that  W.  S.  Sctill,  acting 
for  tbe  plaintiff  In  tbe  assertion  of  her  claim, 
went  to  the  office  of  tbe  defendant  in  Cam- 
den, where  he  was  referred  to  the  general 
office  of  the  defendant  in  New  York  City, 
which  be  visited  a  number  of  times,  until 
finally  at  bis  request  the  matter  was  referred 
to  the  Philadelphia  office,  from  whldi  latter 
office  Mr.  Scnll  soon  after  received  a  letter, 
signed  "A.  J.  Town,"  which  stated  on  Its 
letter  head  that  A.  J.  Town  was  the  general 
manager  of  the  defendant  in  Philadelphia, 
and  in  Its  body  showed  that  the  matter  under 
consideration  In  New  York  had  been  by  cor- 
respondence communicated  to  the  Philadel- 
phia office.  Thereupon  Mr.  Town,  in  pur- 
suance to  such  communication,  took  up  with 
Mr.  Scull  the  adjustment  of  Miss  Ferris' 
claim.  In  tbe  course  of  which  the  former 
made  certain  statements  relative  to  the  mat- 
ter In  hand,  to  whose  admission  In  evidence 
the  defendant  objected  at  tbe  trial.  We  think 
that  tbe  authority  of  Mr.  Town  to  represent 
the  defendant  was  clearly  Inferable  from  the 
proofs,  and  that  tbe  statements  ascritied  to 
him  were  germane  to  the  matter  tliat  bad 
been  referred  to  him  by  the  defendant,  and 
hence  relevant  and  admissible  In  a  suit 
against  it  growing  out  of  the  same  transac- 
tion. 

The  case  for  the  plaintiff  Is  much  stronger 
than  It  was  In  Agricultural  Insurance  Go.  v. 
Potts,  65  N.  J.  Law,  138,  26  Atl.  27,  537, 
39  Am.  St.  Rep.  637,  and  In  Smith  v.  D.  & 
A.  T.  &  T.  Co.,  64  N.  J.  Eq.  770,  63  Atl.  818. 
and  presents  the  exact  antithesis  of  Huebner 
v.  Erie  R,  R.  Co.,  69  N.  J.  Law,  327,  55  Atl. 
273,  all  of  which  cases  were  in  the  Coort  of 
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Errors  and  Appeals.  In  tbe  same  court,  In 
King  V.  Atlantic  City  Gas  &  Water  Co.,  70 
N.  J.  Law,  679,  58  Atl.  345,  It  was  said  hj 
way  of  illustratlon  that  "our  cases  show  that 
where  one  aathorizes  another  to  speak  for 
blm  he  may  be  confronted  by  testimony  as 
to  what  his  representative  said  within  the 
scc^  of  his  authority."  That  ia  tbe  precise 
situation  here.  Town's  authorization  to  die- 
cass  the  plalntifTs  claim  with  Scull  as  her 
representative  carried  with  it  the  making  of 
such  statements  and  explanations  from  the 
defendant's  standpoint  as  were  germane  ei- 
ther to  the  denial  or  the  adjustment  of  her 
claim;  In  fine,  was  essentially  an  authority 
to  speak  for  the  def^dant  in  the  premises. 
Hence  declarations  made  within  the  scope 
of  such  authority  were  properly  admitted  in 
evidence  In  a  trial  against  the  defendant 
growing  out  of  the  same  subject-matter. 

Finding  in  none  of  the  reasons  filed  by  the 
prosecutor  any  ground  for  reversal,  the  Judg- 
m«it  of  tbe  district  court  Is  affirmed. 


KING  V.  KING. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Dec  23,  1808.) 

1.  DIVOBCB  (J  62*)— "DOMICILB"  OF  PLAIK- 

Tirr. 

A  wife  who  had  been  deserted  by  her  hus- 
band oaioe  fnun  the  state  of  New  York  into 
New  Jeney  in  October,  1904,  and  filed  her  pe- 
tition for  divorce  here  on  October  9,  1007.  She 
first  resided  at  different  places  here  for  the  pur- 
pose of  finding  an  inexpenflive  place  to  live,  and 
fiaally.  but  not  two  years  before  filing  her  peti- 
tion, fixed  her  residence  permanently  at  Asbory 
Pan.  Her  intention  when  she  first  came  into 
New  Jersey,  and  thereafter  ctmtinaed,  was  to 
moke  her  future  home  in  tills  state.  Jaeld,  that 
her  r^dence  in  this  state  from  the  b^innlng, 
coupled  witta  her  intention  to  remain  here,  gave 
her  a  domicile  in  New  Jersey  within  tbe  mean- 
ing of  the  divorce  act  (P.  U  1902,  p.  603)  ^  which 
requires  a  two  years*  residence  here  during  the 
time  for  which  the  desertion  cratinued,  and  a 
residence  continued  down  to  the  filing  of  the  pe- 
tition. 

[Ed.  Note.— For  otiier  cases,  see  Divorce, 
Cent.  Dig.  S  220;  Dec.  Dig.  |  62.* 

For  other  d^nltlons,  see  Words  and  Phrases. 
ToL  S,  pp.  216S-2179 ;  vol.  8.  pp.  7641,  7642.] 

2.  DIVOBCE  (I  e2»)— "RBStDBKOT." 

aiie  word  "reeld«ice"  employed  in  the  di- 
vorce statute  meaoB  "domicile. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  I  e2.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6151-6161;  vol.  8,  p.  7788.] 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Action  by  Florence  Maude  King  against 
Charles  Sanford  King  for  divorce.  Judgment 
for  d^endant,  and  plaintiff  a^iealB.  Be- 
versed. 

Franklin  W.  Fort,  tor  appellant 

BEED,  J.  Thla  is  an  ex  parte  proceeding 
to  secure  a  divorce  on  the  ground  of  deser- 


tion. On  the  coming  In  of  tbe  report  of  the 
master  advising  a  decree  In  favor  of  the  pe- 
titioner, tbe  Court  of  CSiancery  dismissed  the 
petition.  Hie  ground  of  this  dismissal  was 
that  there  was  not  sufficient  evidence  that 
the  petitioner  bad  acquired  a  residence  In 
this  state  for  two  years  before  her  petition 
was  filed;  that  her  declaration  that  she  in- 
tended to  reside  In  this  state  was  not  accom- 
panied with  the  selection  of  any  place  which 
she  adopted  as  a  residence  anlmo  manendi; 
that  she  went  from  place  to  place  within 
the  state  and  selected  no  one  place  as  a  real- 
dence  until  after  the  two  years  began  to  run. 

The  petition  was  filed  on  October  0,  1907. 
The  petitioner  came  from  New  York  state, 
where  her  husband  had  deserted  her,  to  New 
Jersey  about  Octot>er  1, 1904.  She  first  went 
to  Newark  for  a  few  weeks,  then  to  Mont- 
dalr  until  June,  then  to  Europe  until  Octo- 
ber, 1906,  then  to  Lakewood  for  three  or  four 
months,  then  to  Newark  again,  and  after- 
ward to  Montdair.  So  she  moved  from  place 
to  place,  remaining  for  different  periods,  un- 
til she  established  a  residence  at  Asbury 
Park.  Tbe  evidence  convinces  us  that  she 
left  New  Tork  with  no  intention  of  returning. 
It  clearly  convinces  us  that  she  came  to  New 
Jersey  with  the  intention  of  making  this 
state  her  home.  In  respect  to  hw  migrations 
after  coming  here,  she  says:  "I  have  gone 
from  place  to  place  In  New  Jersey  for  the 
purpose  of  seeing  which  place  I  would  like 
best  before  establishing  a  permanent  home. 
I  found  it  too  expensive  at  Lakewood  and  at 
Mont^alr,  and  I  found  Newark  and  Asbury 
Park  cheaper." 

The  Jurisdictional  fact  to  be  established  In 
suits  for  divorce  brought  for  desertion  is  that 
one  of  the  parties  shall  have  been  a  resident 
of  this  state  during  two  years  of  the  time  for 
which  the  desertion  shall  have  continued,  and 
that  such  residence  shall  have  continued  un- 
til the  filing  of  the  bill  or  petition.  P.  L. 
1002,  p.  503.  It  is  settied  that  the  word 
"residence"  employed  In  the  statute  means 
domicile,  and  that  to  confer  Jurisdiction  upon 
the  courts  of  this  state  It  is  essential  that 
one  of.  tbe  parties  shall  have  been  domiciled 
In  this  state  for  the  statutory  period.  Mc* 
Shane  v.  McShane,  45  N.  J.  Eq.  342,  10  Ati. 
465.  Domicile,  of  course,  means  a  residence 
in  New  Jersey,  coupled  with  an  Intention 
to  remain  In  New  Jersey.  It  Is  undenled 
that,  with  the  exception  of  a  three  months* 
absence  In  Europe,  the  petitioner  was  physic- 
ally present  In  this  state  for  about  three 
years  before  filing  her  petition.  As  already 
observed,  the  testimony  leaves  no  doubt  In 
our  minds  that  she  lived  here  with  the  inten- 
tion of  making  her  home  In  this  state. 

Hie  view  which  led  to  the  dismissal  of  tbe 
petition  was  obviously  this:  That  while  the 
petitioner  was  a  resident  bere,  and  Intended 
to  remain  within  the  state,  she  nevertheless 
had  no  fixed  intention  of  permanentiy  re- 
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malnlng  In  any  one  of  the  places  In  which  she 
resided,  until  she  finally  remoTed  to  Asbory 
Park.  The  question  of  domicile  may  arise  In 
relation  of  a  person's  residence  In  a  country, 
tn  a  state,  or  municipality.  The  place  of 
residence  may  mean  the  house  or  home  which 
shelters  the  perBon  whose  domicile  Is  the 
subject  of  inquiry,  or  it  may  mean'  the  coun- 
try or  state  or  subdlTlsion  thereof  in  which 
the  person  intends  to  make  bis  home,  and  in 
some  part  of  which  he  resides.  Id  moving 
from  one  country  to  another,  from  one  state 
to  another,  or  from  one  county  or  town  to 
another  county  or  town  In  the  same  state, 
the  person  almost  nnlrersally  fixes  his  new 
home  In  some  habitation;'  and  the  question 
is  whether  he  did  so  with  the  Intention  of  re- 
ntalulng  In  that  habitation.  The  question, 
therefore,  of  his  domicile  In  a  particular 
town,  county,  or  state,  within  which  he  has 
taken  up  his  abode  is  simply  a  question 
whether  be  has  fixed  bis  domicile  In  his  habi- 
tation. 

But  an  Instance  Is  conceivable  where  a  man 
who  has  resolved  to  change  his  residence 
permanently  from  one  city  to  another.  In  pur- 
suance of  such  an  Intention,  has  broken  up 
his  old  home  and  taken  his  family  to  his  new 
home.  But  he  has  taken  them  temporarily 
to  a  hotel  or  a  boarding  house  until  such 
time  as  he  can  secure  a  suitable  dwelling  in 
the  new  city;  or,  being  unable  at  the  time  to 
get  a  suitable  dwelling,  rents  an  undesirable 
house  until  he  can  procure  one  more  satis- 
factory In  the  same  city,  perhaps  In  the  same 
street.  Now  it  Is  perceived  that  this  man 
has  done,  from  the  first,  all  that  is  essential 
to  confer  upon  him  domiciliary  rights  in  the 
new  city.  He  resides  In  tbe  dty  with  the  in- 
tention of  making  his  home  there.  It  Is  im- 
possible to  say  that  his  intention  to  change 
from  his  boarding  house  to  a  private  dwell- 
ing, or  from  one  dwelling  to  another,  destroy- 
ed his  domiciliary  Intent  to  live  In  the  city, 
without  assenting  to  the  absurd  proposition 
that.  If  he  intended  to  change  from  one  un- 
satisfactory room  In  his  hotel  to  a  better 
room  when  vacated,  that  fact  would  also  de- 
feat his  domiciliary  Intention. 

This  Is  an  illustration  ai^llcable  to  a 
<^ange  of  municipal  domicile.  But  tbe  domi- 
cile required  by  the  divorce  statute  seems  to 
be  more  analogous  to  what  is  termed  by  Mr. 


Jacobs,  In  his  wotk  on  domicile,  a  qnasl  na- 
ti<Hial  domicile.  In  speaking  ot  Qm  necessity 
of  residence  In  a  particular  place  within  a 
country  or  state  as  a  reqnlslto  for  the  acqui- 
sition of  domicile  tberelii,  Mr.  Jacobs  re- 
marks: "It  Is  pn^bly  not  necessary  that, 
in  order  to  work  a  change  In  domicile  from 
one  state  or  country  to  another,  the  person 
whose  domicile  la  In  question  should  reach 
tbe  particular  within  the  territorial 

limits  of  the  latter  at  whlidi  he  Intends  fix- 
ing his  permanent  abode ;  and  Indeed  It  may 
perhaps  be  said  that  it  Is  not  absolutely 
necessary  for  audi  purpose  that  the  person 
should  ever  have,  either  In  fact  or  in  con- 
templation, a  permanmt  home  within  any 
particular  municipal  division  of  such  state 
or  country.  Such  cases  must  necessarily  be 
rare,  but  it  Is  possible  to  conceive  of  a 
Frenchman  coming  to  England  with  the  Id- 
tentlon  of  permanently  r^alning  there,  but 
without  ever  fixing  a  permanent  abode  la 
any  particular  part  of  tbe  country.  In  sacli 
case,  while  It  would  be  doubtless  much  more 
difficult  to  prove  the  requisite  Intention  than 
If  he  had,  for  example,  purchased  a  dwelling 
house,  and  fixed  himself  in  it  In  an  apparent- 
ly permanent  manner,  yet,  assuming  the 
requisite  intention  to  be  made  out  by  other 
proofs,  there  is  little  doubt  that  his  domicile 
would  be  held  to  be  changed."  Jacobs  on 
the  Law  of  Domicile,  S  133.  The  same  view 
is  held  by  Mr.  Dicey  (Dicey  on  DomicUe,  p. 
56),  and  by  Lord  Jeffrey,  as  expressed  In  Ar- 
nott  V.  Oroom,  9  D.  Sc  BesB.  Caa.  C2d  Series) 
142-145. 

We  r^rd  these  views  as  sound.  Notwith- 
standing a  frequent  change  of  habitation 
may  create  a  situation  by  which  the  proof 
of  an  animus  manendi  becomes  difficult,  yet. 
If  proved,  this,  coupled  with  residence,  al- 
though migratory,  within  the  territory  of  tbe 
nation  or  state,  equips  the  resldrait  with  a 
domiciliary  status.  So,  assuming  that  this 
petitioner,  while  she  resided  In  Newark, 
Montclalr,  or  Lakewood,  bad  no  domicile  In 
either  of  theee  places,  because  of  the  absence 
of  an  Intention  to  permanently  remain  In  any 
one  of  them,  nevertheless,  having  an  inten- 
tion to  remain  In  New  Jersey,  and  residing 
in  New  Jersey,  she  was  domiciled  In  New 
Jersey. 

The  decree  below  shonld  be  reraaed. 
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VTEiETEBLE  et  al  t.  HERB. 

(Fnroffktln  Court  of  New  Jenar-   Ju.  14, 
1900>) 

1.  EIXICDTOU  AKD  ADKINIBTBATOBB  (i  85*)— 

U>,nAQiiaziT  OF  EsTAra  —  Bcuoyix  — 

Gbounds. 

That  an  execator  and  trustee  paid  to  the 
cbildren  teitator  sams  in  excew  of  tbe  Jn- 
come  of  the  estate,  while  the  will  directed  that 
none  of  the  eetate  should  be  paid  to  them  be- 
fore they  attained  a  certain  age,  and  that  until 
that  time  they  ahould  have  so  mnch  of  the  in- 
come as  might  be  necessary  for  their  mainte- 
nance and  education,  does  not  justify  Us  remov- 
al from  office  on  the  application  of  the  children, 
in  the  absmce  of  bad  teitb  and  a  wanton  and 
wast^nl  Inyadon  of  the  eorina  of  the  estate  for 
their  melntenance  and  education. 

[Ed.  Note^For  other  caies,  see  Executors 
and  Adminlstraton.  Dea  Dig.  f  86.*] 

2.  GCABDIAH   AHD    WaED   (i  76*)— SALX  OV 

Wabd'8  liANDft— Statutes— CoNSTBUcnoN. 
2  Gen.  St.  p.  1610,  i  3,  authorizing  tbe  oi^ 
phane'  court  to  order  a  guardian  to  sell  so  much 
of  tbe  ward's  lands  as  may  t>6  adeQuate  for  his 
maintenance  aod  education,  applies  to  testamen- 
tary as  well  as  statutory  guataians. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Dec  Dig.  {  76.*] 

8.  TKusra  (S  193^*)— Sale  of  Wabd's  Lahdb 

— Oboeb  of  Coubt. 

A  testamentary  trustee  may  in  a  proper 
case  apply  for  and  obtain  the  protection  of  an 
order  of  the  court  to  make  an  encroachment  on 
tbe  corpus  of  the  estate  in  behalf  of  his  ward, 
and  what  mar  be  done  in  adnuwe  may  be  sub- 
sequently ratified. 

[Ed.  Note^For  other  cases,  see  Xnuti,  Cent 
Dig.  i  246;  Dee.  pig.  1 1Q3^*] 

4.  Wills  ({  840*)— GoKSiBUcniON  —  Estates 

DSTISSD. 

A  testator  giving  his  real  and  personal  es- 
tate to  his  children  equally,  subject  to  the  right 
of  dower  of  his  wife,  and  directing  his  executor 
to  sell  sudi  parts  of  tbe  personalty  as  may  be 
necessary  to  discharge  incumbrances  on  tbe  real 
estate,  expresses  a  clear  intention  to  pass  the 
real  estate  to  tb%  devlseee  nnlnenmberea  and  to 
endow  the  widow  from  Che  same  value  ther^ 
as  that  value  has  In  the  hands  of  the  devisees. 

tEd.  Note.— For  other  cases,  see  WlUe,  Dec 
Dig.  I  840.*] 

5.  ExecuTOSS  AND  Aduinibtratobs  (S  35*)— 
Management  of  Estate— Removal  fboh 
Office— Gbounds. 

That  an  executor  and  tmstee  sold  his  testa- 
tor's real  estate  and  made  excessive  payments 
to  the  widow  on  account  of  her  dower  without 
having  her  dower  interest  ascertained  according 
to  law,  and  that  a  bill  filed  by  tbe  widow,  pend- 
ing proceedings  for  tbe  removal  of  the  executor 
and  trustee,  has  not  been  prosecuted  with  due 
diligence,  do  not  justify  tbe  removal  of  the  ex- 
ecntor  and  trustee,  at  least  until  it  has  been 
definitely  ascertained  what  the  fact  la  as  to  such 
excessive  payments  and  dday. 

[Ed.  Note.— For  other  cases,  see  Kzaentors 
and  Administratons,  Dea  Dig.  1  85.*] 

&  BxECDTORB  AHD  Adminibtratobb  (|  8S*)— 
MAMAOElfEKT  OF  EbTATI  —  REUOVAL  FBOIC 

OmcE— ^Boirn  Ds. 

niat  an  executor  and  tmstee  allowed  tax- 
es oa  the  testator's  real  estate  to  become  de- 
faulted so  that  penalties  and  interest  were  add- 
ed to  them,  and  bo  that  a  ^rt  of  the  land  was 
aoM  f6r  taxes,  does  not  justify  his  removal  from 
<rfBee  on  it  amearing  tbat  the  ^opertr  has  bem 
redeemed  ana  he  has  been  sarcfaargea  with  all 


penalties  and  Interest  paid  to  effect  the  redemp- 
tion. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  f  36.*] 

7.  EXECUTOBS  and  ADUINIBrrBATOBS  (S  36*)— 
Manaoeheni  of  Estate  —  Behovai.  fbou 
Office— Gbounds. 

P.  L.  1898,  p.  767,  t  140,  which  provides 
that,  when  property  in  the  hands  of  any  execu- 
tor or  trustee  is  insecure  or  in  danger  of  twing 
wasted,  he  may  be  required  to  give  bond  condi- 
tioned for  the  faithful  performance  of  his  duty 
under  testator's  will,  is  a  declaration  of  legisla- 
tive policy  indicating  that  it  is  not  for  every  un- 
warranted act  of  omission  or  commission  tliat 
an  executor  is  to  he  removed,  and  where  he  has 
strayed  from  tbe  path  of  fiduciary  duty  he  may 
be  compelled  to  secure  those  who  mi«it  suffer 
lose  by  reason  of  bia  dcselictimi,  bat  the  stigma 
of  removal  can  be  placed  on  him  only  In  a 
flagrant  case. 

[Ed.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  Dec.  Dig.  |  39.*] 

8.  EXECtlTOBS  AND  Administbatobs  ({  35*)— 

Manaobhent  or  Bstatb— Removal  fbok 

Officb— Obounds. 

Where  an  executor  and  trustee,  who  bad 
made  excessive  payments  to  testator's  widow  on 
account  of  her  dower,  and  had  thereby  made  tbe 
estate  insecure,  gave  a  bond  as  required  by  tbe 
court  c<Hiditioned  on  his  faithful  performance 
of  his  duty  under  the  will,  and  thereby  secured 
the  estate,  his  misconduct  was  not  ground  for 
bis  removal. 

[Ed.  Note.— For  other  cases,  see  Executor* 
and  Administrator*,  Dec  Dig.  |  35.*] 

Appeal  from  Orptaaos*  Court,  Essex  Connty. 

Suit  Florence  Pfefferle  and  others  for 
tbe  removal  of  Charles  F.  Herr,  executor  and 
trustee  of  John  F.  Pftferle,  deceased.  From 
an  order  of  the  orphans'  court  refusing  to 
remove  respondent  from  his  office  of  executor 
and  trustee,  complainants  appeaL  Affirmed. 

Samuel  A.  Besson  and  J.  M.  Roseberry, 
for  appellants.  Fltii«r,  Hardin  &  Sklimer, 
for  respondent 

WALKER.  Ytoe  OidUuuT-  John  V.  Pfef- 
ferle died  January  1,  1802,  leavliig,  him  sur- 
TiTlng,  his  widow,  Margaret  E.  Pf^erle,  who 
was  his  second  wife,  and  who  has  since  mar- 
ried, and  whose  name  is  now  Margaret  B.  Mc- 
aetlan,  and  bis  three  <^lldren,  Florence, 
Gertrude,  and  Frederick,  by  his  first  wife, 
and  two  chUdroi,  Ida  and  Oscar,  by  his  sec* 
ond  wife.  At  tlie  time  of  liis  death,  Florence 
was  12  years  old ;  Gwtmde,  9 ;  Frederick,  7 ; 
Oscar,  2;  and  Ida,  8  months.  Mr.  Pf^erle 
left  a  last  will  and  testament  dated  Norem- 
ber  11,  18B1,  which  was  ivoved  before  the 
surrogate  of  Essex  county  January  25«  1892. 
Mr.  Herr  was  made  executor,  and  be  and 
the  testator's  wife  were  appointed  gnardlans 
of  Ills  children  durti^  their  minority.  Mr. 
Herr  qualified  as  .  executor,  and  took  uvon 
himself  the  burden  of  the  administration  of 
the  estate  upon  lettera  testamentary  being  is- 
sued to  bim  on  the  date  of  the  pn^te  of 
tbe  wilL  Neltlter  he  nor  Mrs.  McCIellan 
qualified  as  testamentaiy  guardians  of  the 
infant  children  of  tbe  deceased,  but  Mrs 
^cCldlan  in  1806  was  appointed  guardian 
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ot  ber  two  Infant  children  by  the  Essex  coun- 
ty orpbaDB*  coart  The  testator  In  bis  will 
devised  and  bequeathed  all  his  real  and  per- 
sonal estate  unto  such  of  his  children  as 
should  be  living  at  the  time  of  his  death  in 
equal  shares;  subject  to  the  rigbt  of  dower 
of  his  wife  In  the  real  estate,  and  directed 
bis  execut(W  to  sell  so  much  and  snch  parts 
of  his  personal  estate  as  might  seem  necea- 
8ar7  to  pay  and  discharge  all  Incumbrances 
on  his  real  estate ;  it  being  hla  will,  and  he 
did  order,  that  none  of  bis  real  or  personal 
estate  should  be  conreyed  or  paid  over  to 
his  children  before  they  attained  the  age  of 
30  years  respectively,  they,  however,  to  have 
so  much  of  the  Income  and  profits  thereof 
as  might  be  necessary  for  their  maintenance 
and  education  during  their  minority  and 
for  their  support  until  they  attain  said  age. 

The  appellants  In  their  petition  to  the  or- 
phans' court  alleged  that  the  executor  and 
trustee  had  wasted  and  misapplied  the  estate 
committed  to  bis  custody  and  had  abused  the 
trust  and  confidence  reposed  In  him  by  the 
testator ;  that  up  to  September,  1901,  he  had 
paid  to  the  widow  f9,216.42  of  the  principal 
of  the  estate  in  violation  of  the  provisions 
of  the  will ;  that  he  bad  so  paid  out  of  the 
principal  to  Florence  the  sum  of  f6,199.40, 
to  Gertrude  *3,732.41,  to  Frederick  »1,661.33, 
to  Ida  $1,012.84,  and  to  Oscar  $82S.97— in 
all  $21,650.56.  It  will  be  noticed  that  the 
petitioners  a^e  Florence,  Gertrude,  and  Fred- 
erick, who  were  recipients  of  the  respond- 
ent's disbursements  out  of  their  father's  es- 
tate. Tbe  fact  is  that  the  respondent  from 
the  death  of  the  testator  until  the  filing  of 
his  second  account  as  executor  provided 
the  petitioners  and  other  children  of  the  de- 
cedent with  meaim  for  their  support  and  ed- 
ucation as  seemed  to  him  Justified;  but  be- 
cause of  exceptions  filed  to  that  account, 
questioning  among  other  expenditures  those 
made  for  the  empport  and  education  of  the 
petitioners,  and  complaining  that  the  re- 
spondent should  not  have  allowed  more  mon- 
eys from  the  estate  to  be  exx>ended  for  the 
petitioners  than  the  share  of  tbe  net  incomo 
belonging  to  them,  tbe  respondent,  for  his 
own  protection,  ceased  making  allowances 
to  the  petitioners. 

In  this  posture  of  affairs,  the  appellants 
filed  a  bill  of  complaint  in  the  Court  of  Chan- 
cery praying  In  the  alternative,  among  other 
things,  that  the  respondent  as  executor  be 
decreed  to  pay  to  each  of  the  complainants 
out  of  the  income  to  which  they  are  entitled 
under  the  will  of  their  father,  tbe  sum  of 
$40  per  month  for  their  maintenance  and 
support,  or  that  he  be  ordered  and  decreed 
to  provide  in  some  other  way  for  the  neces- 
sary education,  support,  and  maintenance  of 
the  complainants.  Tbe  defendants  to  this 
bin  were  Mr.  Herr,  tbe  executor,  Mrs.  Mo- 
Clellan,  the  widow,  and  her  infant  children, 
Ida  and  Oscar  Pfeflerle.  The  executor  an- 
swered, and  a  decree  pro  coufesso  passed 
against  Mrs.  UcClellan.   The  clerk  in  chan- 
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eery  was  appointed  guardian  of  her  Infant 
children  and  filed  answers  tm  their  behalf 
through  counsel  appointed  for  that  purpose. 
After  hearing  and  on  February  20,  1906,  a 
final  decree  was  made  in  tbe  cause  (no  opin- 
ion being  filed),  wbldi  ordered  and  adjudged 
tbat  tbe  real  estate  whereof  the  testator  died 
seised,  together  with  the  personal  estate  re- 
maining in  the  hands  of  the  respondoit  u 
executor,  after  administering  upon  said  es- 
tate, are  held  by  him  in  trust  for  the  OKii- 
plainants  and  the  defendants  Ida  and  Oscar 
PfefTerle,  to  keep  tbe  same  and  to  apply  the 
equal  undivided  one-flf  tfa  part  of  the  net  in- 
come and  profit,  or  so  much  thereof  as  In  bia 
Judgment  may  be  necessary  for  the  main- 
tenance and  education  of  each  of  said  chil- 
dren who  have  not  reached  tbe  age  of  21 
years,  and  for  the  malntoiance  of  ea<4i  wbo 
have  reached  that  age  until  they  shall  attain 
tbe  age  of  30  years,  and  to  pay  to  each  bis 
or  her  equal  undivided  one-fifth  part  of  th« 
principal  of  said  estate,  together  with  an; 
accumulated  Income,  as  and  when  he  or  she 
shall  attain  said  age,  and  upon  the  further 
trusts  declared  in  said  will,  subject,  however, 
to  the  right  of  dower  of  the  widow,  and  thut 
the  trustee  apply  an  equal  one-fifth  part  of 
the  net  Income  and  profits  of  the  estate,  or 
so  much  thereof  as  in  bis  Judgment  may  be 
necessary,  for  the  maintenance  and  educa- 
tion of  each  of  the  children  who  have  not 
reached  the  age  of  21  years,  and  for  tbe 
maintenance  of  each  of  them  who  has  reach- 
ed that  age  until  he  tx  she  shall  reach  tbe 
age  of  30  years  respectively. 

The  question  of  the  amount  of  allowance 
out  of  tbe  estate  to  tbe  children  of  tbe  de- 
cedent was  a  question  of  doubt  and  difficult; 
at  least,  for,  on  a  prior  bill  filed  which  vas 
demurred  to  for  want  of  parties.  Vice  Chan- 
cellor Stevenson  In  his  opinion  (PfefTerle  v. 
Ilerr,  65  N.  J.  Eq.  325,  at  page  327.  55  Atl. 
1103,  at  page  1104)  said:  "Whether  tbe  right 
of  each  child  to  maintenance,  etc.,  applies 
only  to  the  Income  of  his  share,  or  to  the  in- 
come of  tbe  entire  estate.  Is  the  question  of 
construction  to  be  determined  at  the  start. 
The  win  says  'that  so  much  of  the  Income  and 
profit  thereof — I.  e.,  of  the  entire  real  and 
personal  estate — 'as  may  be  necessary,"  shall 
be  applied  to  the  maintenance  and  education 
of  tbe  children.  The  will  does  not  say  that 
so  much  of  tile  income  of  each  share  as  may 
be  necessary  shall  be  applied  to  the  main- 
tenance and  education  of  the  child  entitled 
to  the  share."  The  objection,  as  I  under- 
stand it,  is  that  the  executor  and  trustee  paid 
to  the  children  of  tbe  testator  sums  of  money 
in  excess  of  the  Income  of  the  estate;  but 
there  Is  no  allegation  tbat  any  of  these  aunis 
was  paid  for  anything  other  than  mainte- 
nance and  education.  Assuming  that  por- 
tions of  tbe  allowances  made  for  the  support 
and  education  of  the  infants  were  advanced 
out  of  the  principal  of  the  estate  upon  tbe 
sale  of  certain  portions  of  the  realty,  the  ex- 
ecutor may  settle  that  score  with  the  Inrauls 
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wben  they  are  enUtled  to  their  shares  in  ser- 
eraltjr  upon  attaining  the  prescribed  age,  es- 
pecially Id  view  of  the  fftct  that  the  tmstee 
has  given  seenrity. 

By  statnte  (2  Gen.  St  p.  1616.  S  S)  the  or- 
phans' court  may  order  a  guardian  to  sell  so 
much  of  the  ward's  lands  as  may  be  adequate 
for  his  maintenance  and  education,  and  this, 
as  I  understand  It,  applies  to  testamentary  as 
well  as  statutory  guardians.  It  was-held  in 
Re  Hannah  Barry,  61  N.  J.  Eq.  135,  47  AU. 
1052,  that  this  court  will  leave  the  question 
of  the  necessity  of  expenditure  out  of  the 
principal  of  an  Infant's  estate  for  his  main- 
tenance to  the  Judgment  of  the  guardian, 
subject  to  the  supervlalon  of  the  orphans' 
court  on  the  settlement  of  the  accounts,  in 
Stephens  v.  Howard's  Ex'r,  32  N.  J.  Eq.  244, 
Vice  Chancellor  Tan  Fleet  held  that  where  a 
legacy  vests  In  an  Infant,  but  is  payable  when 
it  attains  a  certain  age,  and  Its  father  Is  un- 
able to  support  it,  and  the  Interest  arising 
from  the  legacies  Is  not  sufficient  for  that 
purpose,  a  court  of  equity  may,  In  advance  of 
the  time  fixed  for  payment  by  the  will,  order 
the  principal  of  the  legacy  applied  to  the 
support  of  the  legatee.  These  citations  are 
made  for  the  purpose  of  showing  that  en- 
croachment upon  the  principal  of  the  estate  of 
a  legatee  In  advance  of  the  period  of  distribu- 
tion is  not  absolutely  and  under  all  circum- 
stances forbidden.  A  trustee  may,  In  a  prop- 
er case,  apply  for  and  obtain  the  protection 
of  an  order  to  make  such  encroachment  In  be- 
half of  his  ward;  and  It  appears,  too,  that 
what  may  be  done  In  advance  may  be  ratified 
afterward.  In  the  absence  of  bad  faith,  and 
unless  there  be  wanton,  excessive,  and  waste- 
ful invasion  of  the  corpus  of  an  estate  for  the 
maintenance  and  education  of  Its  beneficiary, 
It  would  appear  that  a  foundation  does  not 
exist  for  the  removal  of  a  trustee  upon  that 
score.  It  may  be  that  the  trustee  will  have 
to  submit  to  a  surcharge  in  this  matter  in  the 
end,  but  for  present  purposes  a  showing  Is 
not  made  which  calls  for  ttie  removal  of  the 
trustee  because  of  these  advances. 

When  the  executor  sold  real  estate,  he 
made  payments  to  the  widow  on  account  of 
her  dower,  without  having  her  dower  interest 
ascertained  according  to  law,  and  it  is  claim- 
ed that  he  has  paid  her  excessive  amounts. 
The  testator  directed  that  all  the  incumbran- 
ces on  his  real  estate  should  be  paid  out  of 
his  personal  estate.  It  would  seem  from  this 
that  the  testator  Intended  that  his  wife 
should  be  endowed  in  the  gross  value  of  his 
real  estate,  not  deducting  any  Incnmbrances 
thereon.  In  McLenahan  v.  McLenahan,  18  N. 
J.  Eq.  101,  It  was  held  that  If  lands  are  de- 
vised subject  to  a  mortgage  not  made  by  the 
decedent,  the  heir  or  devisee  tal^es  cum  onere 
unless  the  decedent  shall  have  assumed  the 
debt  in  such  manner  to  show  his  Intention 
to  enlarge  his  pers<Hial  estate ;  and  In  Camp- 
bell T.  Campbell,  30  N.  J.  Eq.  415,  on  a  bill 
for  dower  In  lands  of  an  Intestate,  It  was 
beld  the  personal  estate  must  exonerate  the 


land  from  a  mortgage  put  thereon  by  the  In* 
testate,  and  dower  be  assigned  therefrom  as 
If  unincumbered,  and  as  to  a  mortgage  upon 
the  laud  assumed  by  the  decedent  dower  must 
be  assigned  therefrom  subject  to  the  mort- 
gage. The  direction  in  the  will  for  the  pay- 
ment of  all  Incumbrances  on  the  testator's 
real  estate  out  of  bis  personal  property  is. 
to  my  mind,  the  expression  of  a  clear  inten- 
tion to  pass  the  real  estate  to  the  devlseee-- 
unincumbered,  and  to  endow  the  widow  loi 
the  same  value  therein  as  that  value  has  in- 
the  hands  of  the  devisees.  Hetzel  v.  Hetsel: 
(October  term.  1908,  not  yet  officially  report- 
ed) 71  Atl.  700.  Since  this  controversy  has 
arisen  between  certain  of  the  beneficiaries 
and  the  execqter,  the  widow  has  filed  a  bill 
for  dower  In  the  Court  of  Chancery.  It  Is  as- 
serted by  the  appellants  that  the  bill  for  dow- 
er has  not  been  prosecuted  with  due  diligence. 
Whether  this  be  so  or  not,  in  a  collateral 
proceeding  like  this,  the  want  of  diligent 
prosecution  of  a  suit  for  dower  should  not 
be  made  the  basis  of  the  removal  of  an  ex- 
ecutor who  Is  said  to  have  made  overpay- 
ments on  account  of  dower  to  the  widow: 
at  least,  until  it  has  been  definitely  ascer- 
tained what  is  the  fact  in  this  regard,  the 
matter  should  be  allowed  to  remain  in  statu 
quo.  I  fall  to  see  that  bad  faith  or  gross  In- 
competence is  chargeable  against  the  executor 
in  reference  to  this  matter. 

It  Is  charged  also  against  the  executor  that 
he  allowed  taxes  upon  the  testator's  real  es- 
tate to  become  defaulted  in,  and  that  penal- 
ties and  Interest  were  added  to  the  amouut  of 
the  taxes,  and  that  some  at  least  of  the  real 
estate  was  sold  to  the  city  of  Newark.  As 
a  matter  of  fact  the  lands  have  been  redeem- 
ed, and  the  executor  in  his  account  in  the  or- 
phans* court  was  surcharged  with  all  pen- 
alties and  Interest  that  were  paid  to  effect 
such  redemption.  In  this  respect  the  estate 
has  not  suffered  at  all.  Of  course,  the  ex- 
ecutor was  very  derelict  In  permitting  this 
thing,  but  he  has  atoned  for  his  default. 

Because  It  appeared  to  the  Judge  of  the 
orphans'  court,  who  heard  this  matter  below, 
that  by  reason  of  advances  made  by  the 
trustee  on  account  of  the  widow's  dower  the 
assets  of  the  estate  were  to  some  extent  In- 
secure, it  was  ordered  that  the  executor  give 
a  bond  to  the  ordinary  in  the  sum  of  |10,000. 
conditioned  for  the  faithful  performance  of 
his  duty  under  the  will,  which  bond  I  un- 
derstand has  been  given,  and  the  estate  thus 
secured.  By  section  140  of  the  Orphans' 
Court  Act  (P.  lu  1898,  p.  767),  It  is  provided 
that,  when  property  In  the  hands  of  any 
executor  or  trustee  is  unsafe  or  Insecure  or 
In  danger  of  being  wasted,  such  executor  or 
trustee  may  be  required  to  give  bond  to  the 
ordinary  conditioned  for  the  faithful  perform- 
ance of  his  duty  under  the  will  of  the  testa- 
tor. This  declaration  of  legislative  policy 
clearly  enon^  indicates  that  It  Is  not  for 
every  unwarranted  act  of  omission  or  com- 
mission that  an  executor  is  to  be  removed; 
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only  that,  If  he  has  strayed  from  the  path  of 
fiduciary  duty,  be  may  be  compiled  to  se- 
cure those  who  might  suffer  loss  by  reason 
of  his  dereliction;  the  stigma  of  removal  to 
be  placed  upon  him  only  Id  a  flagrant  case. 

In  Carpenter  v.  Gray,  32  N.  J.  Eq.  692, 
Chancellor  Bunyon,  as  ordinary,  refused  to 
remove  an  executor  or  require  him  to  give 
security  on  a  petition  asking  for  an  account- 
ing as  to  the  investment  of  a  trust  fund  of 
$8,000;  no  bad  faith  appearing.  The  Court 
of  EIrrorB  and  Appeals  held,  In  Holcomb  v. 
Coryell,  12  N.  J.  Eq.  289,  that  a  testator  has 
a  right  to  Impose  confidence  In  whom  he 
pleases,  and  If  he  selects  as  his  representa- 
tive an  irresponsible  or  Insolvent  person.  In 
the  absence  of  fraud  or  misconduct  or  breach 
of  trust,  security  cannot  be  required  of  such 
executor;  but  If  the  acts  or  omissions  of  the 
trustee  be  such  as  to  endanger  the  trust  prop- 
erty, or  to  show  a  want  of  honesty  or  a  want 
of  proper  capacity  to  execute  the  duties  or 
a  want  of  reasonable  fldellly,  equity  will  re- 
move such  trustee.  In  that  case  (Holcomb  v. 
Coryell)  It  appeared  that  executors  filed  an 
Inventory  containing  five  Items  of  assets,  one 
of  which  was  "bonds,  notes,  and  books  of  ac- 
count, $84,004.15."  Upon  a  bill  filed  com- 
plaining of  the  Inventory  and  calling  upon 
tbe  executors  to  account  and  state  the  par- 
ticulars which  constituted  tbe  assets.  Instead 
of  availing  themselves  of  the  opportunity 
thus  afforded  of  placing  themselves  right  up- 
on the  record,  they  put  in  an  answer  Insisting 
that  the  inventory  and  appraisement  was  all 
that  the  law  required.  It  appeared,  however, 
as  a  fact,  that  a  true  Inventory  and  appraise- 
ment exhibited  one  of  the  executors  as  a 
debtor  to  tbe  estate  In  tbe  sum  of  $32,000 
and  upwards,  and  the  other  in  the  sum  of 
$3,600  and  upwards.  Tbe  executor  who  owed 
the  larger  amount  brought  In  a  bill  for  his 
services  as  agent  of  the  testator  amounting 
to  $11,800,  and  for  purchase  money  for  prop- 
erty of  his  own  which  he  had  conveyed  to 
tbe  executors  amounting  to  $21,500.  After 
full  examination  It  was  determined  that  he 
was  entitled  to  $1,200  for  services,  and  that 
be  had  conveyed  property  to  the  estate  for 
the  purpose  of  exhausting  the  airaets  in  hand, 
but  not  of  liquidating  his  indebtedness,  and 
charged  exorbitant  prices,  and  in  a  manner 
not  authorized  by  law.  The  chancellor  In 
the  court  below,  upon  this  state  of  facts,  re- 
marked that  he  was  not  disposed  to  Impute 
moral  turpitude  to  either  of  the  defendants 
In  the  discharge  of  their  duties,  but  there 
had  been  such  a  palpable  mistake  on  their 
part,  as  to  the  obligations  and  duties  imposed 
upon  them,  such  a  disregard  of  the  rights  of 
the  infant  complainant,  In  tbe  manner  in 
which  the  suit  had  been  defended,  and  such 
Ignorance  and  negligence  In  tbe  manage- 
ment of  the  large  fund  at  their  disposal,  as 
Imperatively  demanded  of  the  court  to  extend 
to  tbe  complainant  the  protection  which  was 


REPOSTB&  (S.I. 

Invoked,  and  to  whldi  she  was  entitled  wbeD 
her  property  was  tn  Jeopardy.  Security  was 
required,  but  the  executors  were  not  removed, 
and  the  Court  of  Errors  and  Appeals  afflrmed 
the  chancellor. 

By  section  149  of  the  <^hans*  Court  Act 
(P.  U  1898,  p.  770),  It  U  provided  that  upon 
refusal  or  neglect  to  do  and  perform  certain 
enumerated  acts,  or  for  embezzlement,  waste, 
or  misapplication  of  the  estate  committed  to 
his  custody,  or  for  abuse  of  the  trust  and 
confidence  reposed  In  him.  an  executor  or 
trustee  may  be  removed  by  the  orphans' 
court  Chancellor  Runyon,  as  ordinary,  in 
Lett  V.  Emmett,  37  N.  J.  Eq.  535,  held  that 
an  executor  should  be  removed  because  be 
sought  by  false  representations  and  by  taking 
advantage  of  her  poverty  to  Induce  the  re- 
siduary legatee  to  sell  her  Interest  In  tbe 
estate  to  him  for  a  small  price  and  atraut 
one-fourth  of  its  value.  Here  was  no  caee 
of  mistake  or  Ignorance  or  carelessness,  but 
a  fraudulent  act  of  commission  of  the  most 
palpable  sort,  which  fully  merited  '^e  Judg- 
ment pronounced  against  tbe  executor.  Id 
Fllnn's  Case,  31  N.  J.  Eq.  640,  Chancellor 
Runyon,  as  ordinary,  held  that  It  was  not 
proof  of  wastes  in  a  proceeding  to  remove  a 
guardian  who  was  personally  responsible, 
that  he  had  incurred  liability  to  pay  counsel 
fees  In  a  controversy  over  hla  mansgemeat 
of  the  ward's  property,  since  such  fees,  if  nn- 
lawful  or  unnecessary,  might  be  disallowed  in 
bis  account.  In  Helaler  v.  Sharp,  44  N.  J. 
Eq.  167,  14  Atl.  624,  It  was  held  In  this 
court  that  no  man  Is  Infallible.  The  wisest 
make  mistakes;  but  the  law  holds  no  man 
responsible  for  the  consequences  of  bis  mis- 
takes which  are  the  result  of  the  imperfec- 
tion of  human  Judgment  and  do  not  proceed 
from  fraud,  gross  carelessness,  or  Indiffer- 
ence to  duty.  Affirmed  for  the  reasona  glveo 
by  the  vice  ordinary.  Heisler  v.  Ptidcett,  43 
N.  J.  Eq.  367,  19  Atl.  921. 

There  is  much  to  criticise  In  the  conduct 
of  this  executor  and  trustee,  but  I  do  not 
think  that  a  case  has  been  made  which  re- 
quires his  removal  and  the  revocation  of  his 
letters.  The  giving  of  security  which  was 
ordered  In  the  court  below  was,  I  think,  all 
that  was  required. 

The  order  appealed  from  will  be  affirmed. 


YANAMAN  v.  FLIEHR  et  aL 
(Court  of  Chancecy  of  New  Jersey.   Dec.  23, 

1.  Chattkl  Mobtoaoes  (8  153*)— "Mobtqa- 
OEE.S  IN  Good  FArrn" — MoaroAGE  Secob- 

INC5  PBB-ExiSnWG  IWDEnXEONESS. 

The  lanttuflRe  "mortfrafrecs  in  ^ood  faitb," 
Hfi  used  in  P.  L.  1A02,  p.  487,  i  4,  providing 
that  a  chattel  mortjEnge  not  accomiieDied  by 
immediate  delivery,  followed  by  actual  and  con- 
tinned  change  of  posseRsion,  ahall  be  abBolntvlT 
void  against  mortgageea  in  good  faith,  unless 
the  mortgage,  having  annexed  thereto  a  pre- 
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scribed  affidavit  or  affiimatloo.  be  recorded  ob 
directed,  etc.,  Inelndefl  a  mortgagee  whose  mort- 
gage eecures  a  pre-existing  iodebtedneas. 

[Ed.  Note.— For  other  canes,  see  Chattel  Mort- 
gages. Cent.  Dig.  I  258;  Dec.  Dig.  |  1S3.* 

For  other  definltlona,  see  Words  and  Phrases, 
TOL  4,  pp.  8119.  812a] 

a.  OUATRL   MOBTaAaSB   a   189*)  —  "£UB9E- 

JiTBifT  Chattel  MosroAan  in  Good 
AITH." 

A  "subseqaent  chattel  mortgagee  in  good 
fialth"  is  one  who  receives  his  mortage  without 
knowledge  of  the  existence  of  a  prior  mortgage. 

TEd.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dee.  Dig.  f  189.*] 

a  OnATTEL  MOBTOAGBS  (S  160*)— QoOD  FaITH 

OF  Subsequent  Mobtgaoxx — Notiob  Ar- 

FORDED  BT  ReCOBD. 

Pob.  Laws  1902,  p.  48T,  S  4,  provides  that 
R  chattel  mortgase  not  accompanied  by  iimne- 
diate  delivery,  followed  by  actual  and  continued 
change  of  possession,  shall  be  absolutely  void  as 
against  mortgagees  In  good  faith,  unless  the 
mortgage,  having  annexed  thereto  an  affidavit 
stating  tbe  consideration,  be  recorded  as  direct- 
ed, etc.  Betd  that,  in  the  absence  of  actual  no- 
tice ot  a  jpriw  mortgage  or  tbe  record  thereof, 
the  ^>od  nith  of  a  snbsequent  mortgagee  is  not 
destroyed  by  the  constroctlve  notice  afforded  by 
a  record  containing  a  false  affidavit  toudiing  the 
considetation,  and  the  subseqaent  mortgage  will 
receive  tbe  protection  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gagee, Cent  Dig.  |  248;  Dec.  Dig.  {  150.*] 

Injunction  by  William  D.  Tanansan  against 
Solomon  R.  Fllehr  and  others.  On  return  of 
an  order  to  show  cause,  complainant  per- 
mitted to  amend  hla  bill  and  supplement  his 
affidavits,  and  defendants  allowed  to  file  ad- 
ditional affldarlts. 

8.  Conrad  Ott,  for  complainant  H.  F. 
Sutton  and  D.  T.  Sta<^on8e,  for  defftndanta 

LEAMINO.  V.  C.  Knowles  Loom  Works 
V.  Vacher,  57  N.  J.  Law,  490,  81  Atl.  306,  83 
U  R.  A.  806,  afflrmed  ln.S9  N.  J.  Law.  586,  S9 
Atl.  1114,  tmut  be  regarded  aa  condnalTe  in 
this  conrt  to  tbe  effect  that  the  statutory 
langnage  "mortgagees  In  good  faith."  as  used 
in  section  4  of  our  diattd  mortgage  act  (P. 
Ij.  J90&,  p.  487),  Indndes  a  mortgagee  whose 
mor^ge  has  beea  executed  to  secure  a  pre- 
exlsUug  Indebtedness. 

A  snbsequent  mortgagee  in  good  faith  Is  a 
mortgagee  who  receives  hla  mortgage  with- 
ont  knowledge  of  tbe  exiatmce  of  a  iwtor 
mortgage.  Graham  Button  Company  v.  Splel- 
mann.  SO  N.  J.  Bq.  120.  123,  24  Atl.  571,  af- 
flrmed Splelmnnn  r.  Knowles,  SO  N.  J.  Gq. 
790,  27  Atl.  1083;  Bolce  t.  Gonorer,  64  N.  J. 
Eq.  681,  SSa  85  Atl.  402 ;  Bank  t.  Sprague.  21 
N.  J.  Bq.  680,  686.  It  follows  that  complain- 
ant's mortgage  will  receive  the  protectiw 
of  the  statute  If  ccuDplainant  is  a  mortgagee 
who  At  the  time  of  the  exeeutltm  of  his  mort- 
gage had  no  knowledge  of  the  existence  of 
the  prior  recorded  chattel  mortgage  which 
contained  a  Mae  aflldayit  tondilng  its  con- 
sldnvtlon.  I  am  unable  to  readi  the  conclu- 
sion that  any  cmntmctlTe  notice  afforded  by 
the  record  of  such  prior  mortgage  operates. 


in  the  absence  of  actual  notice  of  tlie  prior 
mori^iage  or  of  the  record  thereof,  to  destroy 
the  good  faith  of  a  subsequent  mortgagee. 
The  mortgage  which  the  record  protects 
against  creditors  and  subseqiwnt  bona  fide 
mortgagees  of  the  mortgagor  Is  a  mortgage 
recorded  with  an  affidavit  annexed  thereto 
whldi  comities  with  the  requirements  of  the 
statute^  The  fifth  and  e^hth  sections  of  the 
act  clearly  refer  to  mortgages  executed  in 
conformity  to  the  provisions  of  the  fourth 
section. 

While  the  bill  In  this  case  does  not  In  terms 
aver  that  CMnplainant  was  without  knowlr 
edge  of  the  existence  of  tbe  prior  mortgage 
at  the  time  he  took  his  mortgage,  the  affi- 
davit of  complainant  state*  that  at  the  time 
complainant  received  his  mortgage  def^dant 
induced  him  to  believe  ttiat  no  prior  mort* 
gage  existed.  As  the  rdlef  sought  will  be 
lost  unless  the  present  status  Is  maintained 
until  final  hearing,  I  think  complainant 
should  be  permitted  to  amend  bis  bill  and 
sui^lement  bis  affidavits  that  It  may  appear 
wltb  positlveness,  if  true,  that  complainant 
was  wholly  without  notice  of  the  existence 
of  the  prior  mortgage  or  of  the  record  there- 
of. Defendant  may  also,  If  he  desires,  file 
any  additional  affidavits  which  may  tend  to 
show  Iinowledge  on  the  part  of  complainant. 
If,  after  amendment  and  further  bearing, 
It  dearly  appears  that  complainant  was 
without  notice  of  the  prior  mortgage,  I  will 
advise  an  order  that  no  sale  be  made  under 
tbe  prior  mortgage  until  after  a  final  hear- 
ing can  be  bad. 

I  will  bear  the  amendment  and  supple- 
mental affidavits  on  Tuesday,  December  22, 
1908,  at  10  o'clock. 


MT7NDT  et  ol.  v.  FOUNTAIN  et  al. 
(Ooart  of  Errors  and  Appeals  of  New  Jersey. 
Dec.  28,  1908.) 

Appeai.  ahd  Bbsob  (8  1010*)  Bbview  — 
Questions  of  Fact— Emiwent  Domain  (fi{ 
28,  169*)— PowEB  TO  Condemn  Land. 

The  board  of  water  commissioners  of  Perth 
Amboy  passed  a  resolution  for  the  purchase  of  a 
tract  of  land  for  the  price  of  $l5,S00,  whid» 
land  the  Supreme  Court  found  to  be  worth  not 
more  than  $1,000.  The  resolution  was  set  aside 
because  the  price  was  unreasonable,  and  because 
the  bofltd  should  have  resorted  to  its  power  to 
condemn  instead  of  iwylng  this  exorbitant  price. 
Held,  there  being  evidence  to  support  the  find- 
ing of  fact  by  tbe  Supreme  Court,  that  finding 
will  not  be  reviewed  by  this  court  Held,  that 
the  power  to  condemn  this  land  existed, 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3979:  Dec.  Dig.  I  1010 
Eminent  Domain.  Cent.  Dig.  U  75,  461;  Dec 
Dig.  SS  2S,  169.*] 
(Syllabus  by  tbe  ConrtJ 

Error  to  Supreme  Court. 

Certiorari  by  the  State,  on  the  prosecution 
of  John  L.  Mundy  and  others,  against  As- 
bury  Fountain  and  James  Fountain.  Judg- 


'For  otlier  easss  see  asms  topic  and  seeUon  NDHBBR  la  Dec.  A  Am,  Digs.  1M7  to  date,  ft  Rcportsr  Indsus 


Digitized  by 


Google 


ment  for  prosecutor^  and  defcndants  bring 
error.  Affirmed. 

Georgo  S.  Sllser,  for  plalntUb  in  error. 
Adrian  I^<»i,  for  defendants  in  error. 

REED,  J.  ThlB  writ  brings  up  a  Judgment 
of  the  Supreme  Court  setting  aside  a  resolu- 
tion of  the  board  of  water  commissioners  of 
the  city  of  Perth  Amboy  for  the  purchase  of 
82^  acres  of  land  for  the  sum  of  $15,500. 

The  Supreme  Court  held  that  the  testimony 
showed  that  the  price  was  unreasonable,  as 
it  could  not  have  been  reasonably  apprehend- 
ed that  the  fair  market  value  of  the  tract 
was  more  than  $1,000.  There  was  abundant 
testimony  to  support  this  finding,  and,  the 
Supreme  Court  baring  so  found  as  a  matter 
of  fact,  this  court  will  not  review  It.  Moran 
T.  Jersey  City,  58  N.  J.  Law,  653,  35  Atl.  930 ; 
Vreelaod  r.  Bayonne,  60  N.  J.  Law,  168,  37 
Atl.  737;  Snyder  t.  Commercial  Union  As- 
surance Co.,  67  N.  J.  Law,  626,  62  Atl.  384; 
Lehigh  ft  Wllbes-Barre  Coal  Co.  t.  Borough 
of  Junction  (N.  JJ  68  Atl.  806,  15  U  R.  A. 
(N.  S.)  614. 

The  Supreme  Court  also  observed  that  up- 
on the  board  was  conferred  the  power  of  con- 
demnation to  meet  such  a  situation,  and  that 
the  failure  of  the  t>oard  to  have  recourse  to 
condemnation  proceedings  In  view  of  the  ex- 
cessive purchase  price  demanded  was  an  un- 
reasonable and  Improvident  exercise  of  the 
power  conferred  upon  the  board.  The  coun- 
sel for  the  plaintiff  In  error  denies  that  this 
power  to  condemn  existed.  He  Insists  that 
the  power  to  condemn  contained  In  Act  April 
21.  1876  (P.  L.  p.  866),  **To  enable  dtlea  to 
suijply  the  inhabitants  thereof  with  pure  and 
wholesome  water"  (1  Gen.  St.  1895,  p.  646,  { 
902),  could  not  be  employed  by  Perth  Amboy 
because  It  was  supplying  water  to  South  Am- 
boy; while  the  power  to  condemn  was  only 
conferred  for  the  purpose  of  supplying  the 
Inhabitants  residing  within  the  corporate 
limits  of  the  condemning  dty.  But  the  pur- 
pose for  which  the  power  to  purchase  and 
condemn  was  conferred  could  be  enlarged  by 
subsequent  statute  and  was  so  enlarged  by 
P.  L.  1885,  p.  267,  and  P.  L.  1880,  p.  272  (1 
Gen.  St  1895,  p.  655). 

But  aside  from  this,  it  Is  to  be  observed 
that  the  contention  of  the  plaintiff  in  error, 
if  sound,  would  strip  Perth  Amboy  of  the 
power  to  purchase  the  land  and  water  In 
question;  for  power  to  purchase  land  and 
water  rights  stands  upon  the  same  footing  as 
the  power  to  condemn.  With  the  exception 
that  there  must  be  an  inability  to  agree  as  a 
condition  precedent  to  condemnation,  both 
rights  cover  the  same  subject-matter  and  exist 
upon  the  same  condition. 


(S.J. 

It  Is  also  insisted  by  the  plaintiff  in  error 
that  the  provisions  of  the  act  of  1907  Q>age 
633,  i  2)  stood  in  the  way  of  condemnation. 
The  section  mentioned  enacts  that  "no  mu- 
olclptil  corporation  shall  have  power  to  con- 
demn land  or  water. from  any  new  or  addi- 
tional source  of  water  supply  until  the  wa- 
ter supply  commission  shall  have  approved 
same."  It  Is  to  be  observed,  first,  that  this 
legislation  was  not  in  existence  at  the  time 
the  resolution  to  purchase  thla  land  waa 
passed,  namely,  on  June  6,  1006.  Secaudiy. 
If  It  "had  existed,  the  duty  would  have  bet-n 
upon  the  board  of  water  commissioners  to 
spply  for  the  approval  of  the  plant  as  a 
st^  preliminary  to  condemnation  proceed- 
ings. 

Again,  It  Is  said  there  could  have  been  no 
condemnation  unless  Perth  Amboy  had  al- 
ready acquired  a  plant;  but  Perth  Amboy 
bad  a  plant;  but  If  It  had  none,  and  the 
power  to  condemn  was  for  this  reason  ab- 
sent, that  would  annul  the  power  to  purchase 
as  well  as  tlie  power  to  condemn. 

The  Judgment  of  the  Supreme  Court  dunild 
be  affirmed. 


CAMPBELL,  MORRELL  &  CO.  t.  LE- 
HOCKT. 

(Court  of  Errors  and  Appeals  of  New  Jener- 
Nov.  16,  1908.) 

1.  Appeal  ano  Erbob  (|  635*)— Mattkbb  to 
BE  Shown  bt  Recobd— Bxtdbh  to  Wsn  or 
Erbob. 

Where  the  printed  case  submitted  with  the 
briefs  shows  no  return  to  the  writ  «iw,  the 
writ  will  be  dismissed. 

[Ed.  Note.~For  other  cases,  see  Amasl  and 
iSnor,  Gent.  Dig.  S  27S1;  Dee.  Diig.  f 

2.  Apfbu.  jjis  BteBOB  a  9Stsn—MjaaMM  to 
BB  Baamt  bt  Bmoam  —  TBAsamar  or 

JUDGHENT. 

Where  the  printed  case  dees  not  oODtaln  a 
transcript  of  the  judnoeiit  -  below,  the  writ  of 
error  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2780;  Dec  Dig.  |  CB5.*] 

Error  to  Supreme  Court 

Action  by  Campbell,  Morrell  ft  Co.  against 
Joseph  Lehocky.  Judgment  for  plaintUf,  and 
defendant  brings  mor.  Writ  dismissed  with- 
out prejudice. 

William  W.  Watson  and  Robert  R.  Watson, 
for  plaintiff  in  ^ror.  Henry  G.  Whitehead, 
for  def  fflidant  In  error. 

PER  CURIAM.  a*e  printed  case  submit- 
ted with  the  briefs  herein  shows  no  retom 
to  the  writ  of  error,  nor  any  transcript  of 
the  Judgment  below. 

The  writ  of  error  will  be  dismissed  with 
costs,  but  without  prejudice. 


71  ATLANTIC  BEPOBTBB. 
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In  R  FBOTHINGHAM'S  WILL. 

(Pnngatln  Ooart  of  New  Jeney.    Dea  IS, 
1908.) 

1.  Wills  (|  ITS*}— Outoellatioh— Bbasubbb. 

Peocil  ensures  on  tlie  Um  ot  a  will  aze  as 
effectual  to  caocel  the  portion  obliterated  ai  if 
done  wttb  ink. 

g!d.  Note.— Fw  other  caMe,  see  Wills,  Dec. 

2.  Wills  (|  170*)  —  Gakokllatiok  —  Bba- 

SUBKS. 

In  case  of  pencil  erasures  on  the  face  of  a 
will,  the  question  is  whether  the  enusurea  were 
intended  to  be  the  testator's  final  act,  or  wheth- 
er thej  were  dependent  relative  revocation,  not 
final;  intention  with  wbidi  the  maika  wexa 
made  being  the  teat. 

[E^d.  Note.— For  other  cases,  ste  WlUs,  Cent 
Dig.  S  441 ;  Dea  Dig.  {  170.*] 

3.  Wills  (|  806*)  —  Gahcellatios  —  Eu- 

SUBEB. 

The  presence  of  pencil  maifcs  on  the  draft 
of  a  new  will,  found  in  a  drawer  of  testator's 
desk  after  his  death,  is  prima  facie  evidence  that 
the  marks  were  made  by  him,  and  indicate  that 
be  was  still  In  a  state  of  dubiety  as  to  the  dia- 
position  of  bis  property. 

{Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  731;  Dee.  Dig.  {  306^} 

4.  Wills  (|  170*)  —  Oakokllatioi*  —  Era.- 

BTTBU. 

That  certain  ^fts  made  by  a  testator  are 
inoperative  because  of  his  altered  circumstances 
cannot  be  nmd  as  a  reason  for  holding  that 
erasnres  on  hu  will  were  made  anlmo  revocandl. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  1 170.*] 

6.  Wills  (|  170*)— Cancellation  —  Caroel- 

LATioN  TO  Make  Tresk  Will. 

It  a  will  is  shown  to  have  been  canceled 
for  the  purpose  of  making  a  fresh  will,  the  orig- 
inal is  not  revoked  if  no  fresh  will  is  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  170.*] 

6.  WiLU  (I  82*)  —  Validity  or  Unnatitkal 
Will. 

That  a  testator  makes  an  unnatnral  will, 
or  allows  a  will  to  stand  which,  by  reason  of 
changed  dxemnBtanees,  would  be  nanataral  if 
made  at  the  partleiilar  time,  is  not  a  reason 
for  overthrowing  It. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  f  a03:  Dec.  Dig.  I  82.*] 

7.  Wtum  (f  168*)  —  Bevocation  —  Nbckssitt 

or  COUPLTINQ  WITH  &IATUTE9. 

Irrespective  of  Intention  testaments  can 
only  be  revoked  according  to  the  formula  pre- 
scribed by  statute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
D^.  {  168.*] 

Appeal  from  Orphans'  Court,  Monmontb 
Comity. 

In  the  matter  of  the  probate  of  the  will  of 
Howard  P.  Frotblngham,  deceased.  The  will 
was  admitted  to  probate,  and  Meredith  8. 
Frotbingbam  and  anoUier  appeal.  Reversed 

HcDermott  ft  Fisk  and  Blgham  &  Wag- 
ner, for  appellants  Meredith  S.  Frotbingham 
and  Ontoe  Bleecb^r  MacSymon.  Benjamin 
P.  Morris  and  Edmnnd  Wilson,  tor  respond- 
ents Mand  Le  Grand  Frothingham,  Beatrice 
Maude  Frothingbam,  and  James  P.  Dodd. 
Clinton  B.  Fisk,  tor  respondent  Lillian  Low. 


WALKER,  Vice  Ordinary.  The  Monmouth 
county  orphans'  court  on  May  29,  1907,  made 
an  order  admitting  to  probate  the  last  will 
and  testament  of  Howard  P.  Frothingham, 
late  of  the  county  of  Monmouth,  deceased, 
omitting  from  the  probate  thereof,  however, 
the  second,  third,  fourth,  and  fifth  clauses 
of  the  will,  through  which  lead  pencil  lines 
by  way  of  erasure  had  been  drawn  by  the 
testator  and  another  in  bis  presence  and 
with  his  approbation,  and  which  erasures,  It 
was  adjudged,  were  canceUatlons  made  b}- 
Mr.  Frothingham  anlmo  revocandl.  In  the 
clauses  of  the  will  thus  erased,  and  said  to 
have  been  canceled  with  int^t  to  revoke  the 
parts  of  the  testament  obliterated,  Mr.  Froth- 
ingbam made  provisions  as  follows:  (2)  To 
his  daughters,  Lillian  Low  and  Beatrice 
Maude  Frothingham,  each  an  annuity  of  $150 
per  month  for  life,  and  to  bis  sister,  Grace 
Bleecker  MacSymon,  and  his  brother,  Mere- 
dith S.  Frothingham,  each  an  annuity  of 
$100  per  month  for  life,  such  annuities  to 
be  a  charge  against  bis  residuary  estate ; 
(3)  to  hlB  friend  James  P.  Dodd  his  business 
of  negotiating  loans  In  New  York  City; 
to  bis  daughter  Lillian  Low  a  twuse  and 
land  in  East  Orange,  together  with  the  con- 
tents of  the  house;  and  (6)  to  bis  wife,  Maud 
Le  Orand  Frothingham,  a  house  and  land  In 
New  York  City ;  also  a  house  and  grounds 
at  Deal  Beach.  Monmouth  county,  and  the 
contents  of  ttxe  house;  also  his  one-half  In- 
terest in  a  large  tract  of  land  located  In  the 
counties  of  Passaic  and  Bergen. 

The  pertinent  facts  concerning  the  cancel- 
lations referred  to  are  these:  James  P. 
Dodd,  the  person  to  whom  Mr.  Frothingham 
in  the  third  Item  of  bis  will  bequeathed  bis 
business,  testified  that  he  was  employed  by 
Mr.  Frotblngham  at  his  office  in  New  York; 
that,  a  week  or  so  after  the  will  had  been 
executed,  Mr.  Frothingham  brought  It  to  the 
office  to  pat  in  his  safe,  and  It  then  had  no 
pencil  marks  upoa  it  On  a  day  In  Decem- 
ber,  Mr.  Frothingbam  bad  a  talk  with 
tbe  witness  about  his  financial  situation,  and 
Bald  to  tlie  witness  that  be  bad  almost  no 
estate  left  outside  of  what  real  estate  he 
had,  and  l^t  be  tbon^t  he  ought  to  change 
his  win,  because  be  had  prodded  in  it  for 
annuities,  and  there  was  no  mon^  out  of 
whlcb  to  pay  tbem,  and  be  was  worried  > 
about  what  would  become  of  his  wife.  He 
wanted  ber  to  get  all  she  could  out  of  tbe 
estate  whldi  was  rery  little,  and  be  told  the 
witness  to  call  his  attention  to  tbe  matter 
the  next  day  lo  he  conld  get  the  will  out  of 
tbe  safe  and  make  the  changes.  The  next 
day  he  himself  asked  for  the  will,  and  tbe 
witness  got  it  out  for  him,  and  he  made  the 
pmcU  marks  vgfon  it  in  the  presence  of  the 
witness,  with  the  exceptltm  of  tbe  marks 
through  the  names  of  tbe  witness  and  of 
John  Otney  and  John  J.  Edwards,  which 
marks  were  made  by  the  witness  In  Mr. 
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Frothlngham's  presence.  The  word  "sold," 
written  In  lead  pencil  on  the  fifth  Item  of 
the  will,  W8B  made  by  Mr.  Frothlngham,  and 
the  tract  bo  marked  aold  was  In  fact  sold  be- 
tween the  date  of  the  will  and  the  day  of 
the  drawing  the  lead  pencil  mark  to  which 
reference  Is  made.  The  witness  then  asked 
Sir.  Frothlngham  If  he  wanted  bim  to  send 
the  win  over  to  his  lawyer,  and  he  said: 
"No ;  send  it  to  the  man  who  engrosser}  It, 
and  have  him  make  a  draft  of  It  according 
to  the  directions."  This  was  done,  and  the 
draft  came  back,  and  there  was  a  clanse  In 
It  that  did  not  snit  Mr.  Frothlngham,  and 
he  threw  it  aside,  and  pnt  the  old  will  In  the 
safe.  The  new  draft  he  put  In  his  desk.  On 
the  day  before  the  changes  were  made,  and 
during  the  talk  about  them,  he  suggested 
that,  inasmuch  as  Mr.  Frothlngham  thought 
his  family  would  get  hardly  anything  out 
of  the  estate,  It  would  l>e  a  good  thing  to 
let  Mrs.  Frothlngham  share  In  the  business, 
If  he  thought  there  was  anything  In  It ;  and 
they  also  talked  about  taking  his  son-in-law 
In  the  office,  and  Mr.  Frothlngham  asked  the 
witness'  opinion  upon  the  matter,  and  he 
told  him  he  thought  It  would  be  a  very  good 
thing,  inasmuch  as  Mr.  Frothiogham  was  go- 
ing away  for  some  time,  and  it  probably 
would  be  better  to  bare  some  representative 
of  his  family  in  the  office,  and  be  gave  the 
witness  Instructions  to  have  the  business  go 
to  Mr.  Low  instead  of  to  himself,  as  provid- 
ed in  the  original  will.  Mr.  Frothlngham 
said  nothing  about  the  business  on  the  day 
tbts  changes  were  made.  It  was  the  day  be- 
fore when  they  had  the  long  talk  that  the 
instructions  were  given.  In  pursuance  of 
tbla  conversation  the  witness,  Mr.  Dodd, 
gave  the  draftsman  Instructions  to  substitute 
the  name  of  Mr.  Low  for  himself  In  the  will. 

George  J.  Ennls  testified  that  be  was  a 
clerk  for  Mr.  Frothlngham,  and  was  present 
in  hlB  office  In  December,  1900,  with  Mr. 
Frothlngham  and  Mr.  Dodd,  and  saw  the 
win  on  Mr.  Frothlngham's  desk,  and  he  saw 
Mr.  Frothlngham  make  the  pencil  marks  on 
the  will,  and  heard  him  say  that  be  had 
some  changes  to  make. 

The  only  other  persons  sworn  were  the 
Bubscribing  witnesses  to  the  will,  who  proved 
its  due  execution. 

It  Is  settled  that  pencil  erasures  made  upon 
the  face  of  a  will  are  as  effectual  to  cancel 
the  portions  obliterated  as  If  done  with  Ink. 
Hllyard  v.  Wood  (N.  J.  Prerog.)  68  AO.  7. 
The  question,  however,  is  whether  the  eras- 
ures were  intended  to  be  the  final  act  of  the 
testator  by  way  of  canceling  portions  of  his 
will,  or  whether  they  were  what  Is  called  In 
the  law  dependent  relative  revocation,  which, 
of  course.  Is  not  final.  The  intention  with 
which  the  testator  makes  the  marks  upon  his 
will  is  the  crucial  test  as  to  whether  or  not 
cancellation  is  intended.  Vice  Ordinary  Ber- 
gen In  Hllyard  v.  Wood  (N.  J.  Prerog.)  63 
Atl.  9,  said  that  tbe  manner  In  which  the 
erasure  Is  made,  whether  in  ink  or  pencil,  the 


(N.J. 

extent  of  It,  and  Its  effect  upon  other  uncan- 
celed portions  of  the  will  may  prevent  the 
presumption  of  finality.  Now,  In  the  case 
under  consideration.  If  It  be  conceded  that 
omitting  the  parts  of  the  will  said  to  have 
been  canceled  does  not  render  the  remaining 
portions  amblguoua  (which  is  true  assumlui; 
the  testator  meant  to  cancel  the  last  line  of 
the  second  Item  which  Is  untouched  hy  the 
pencil  mark),  the  other  tests  as  to  finality, 
namely,  the  manner  In  which  the  erasures 
were  made,  and  the  extent  of  them,  certainly 
make  against  tbe  presumption  of  finality.  Es- 
pecially la  this  80  when  the  acts  of  the  testat- 
or are  considered  In  conjimctlon  ^th  his  dec- 
larations. 

Let  me  say  at  this  Juncture  that  In  Hll- 
yard V.  Wood,  supra,  the  character  of  the 
erasures  made  upon  the  will  were  such  as  to 
lead  most  strongly  to  the  conduBlon  that  tbe 
act  was  dellt>erate  on  the  part  of  the  testator, 
and  made  with  Intent  to  obliterate  tbe  por- 
tions marked,  for  there  were  three  or  more 
Hues  drawn  through  each  part  of  the  will  in- 
tended to  be  eliminated.  Not  ao  In  the  cftoe 
of  the  will  under  consideration.  In  the  will 
of  Mr.  Frothiogham  the  second  Item  Is  com- 
posed of  17  lines  on  the  first  page  and  1  Hue 
on  the  second  page.  Through  the  17  lines 
on  the  first  page  are  drawn  two  i)encil  marks 
obliquely  crossing  «acb  other,  while  tbe 
eighteenth  line  of  tbe  second  item,  which  Is 
the  first  line  on  the  second  page,  is  wlthoot 
cancellation.  Through  the  third  item,  la 
which  the  bequest  of  his  business  Is  made  by 
Mr.  Frothlngham  to  his  friend  Mr.  Dodd, 
is  drawn  a  single  and  praettcally  vertical 
lead  pencil  mark  through  the  first  14  lines, 
leaving  2  llneB  at  the  conclutdon  of  the  Item 
untouched  by  the  vertical  mark.  These  2 
lines  are  canceled  by  4  oblique  lines  run- 
ning through  portions  of  them,  2  of  which 
extend  up  Into  the  body  abova  My  reading 
of  the  testimony  leads  me  to  believe  that  tbe 
mark  made  by  the  testator  upon  this  third 
item  Is  the  single  vertical  pencil  mark  to 
which  I  have  referred.  The  testimony  of  the 
witness  Dodd  Is  somewhat  ambiguous  upon 
this  point.  He  says  that  Mr.  Frothlngbajn 
made  all  of  the  pencil  erasures  with  tbe 
exception  of  the  mark  through  his  own  name 
in  the  second  line  of  the  third  Item,  and,  to 
use  his  own  language,  "the  mark  through 
'James  P.  Dodd'  was  made  by  myself  in  bis 
presence.  The  mark  throu^  'John  Olney* 
and  'John  J.  Edwards'  was  also  made  by  me 
In  his  presence."  In  the  answer  from  wbicb 
the  foregoing  Is  quoted  he  mentions  obllta> 
atlng  his  own  name  twice,  and  In  the  testi- 
mony thus  literally  copied  I  take  It  that  bis 
mention  of  his  name  refers  to  the  second 
time  bis  name  appears  in  that  Item.  It 
should  be  stated  in  this  connection  that  the 
vertical  pencil  mark  through  the  third  item 
runs  throtvb  the  Initial  letters  of  the  names 
of  Dodd  and  Edwards.  This  line  was  drawn 
by  the  testator,  unless  he  stopped  above  tbe 
fifth  line  from  the  end  ct  the  item,  in  which 
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erent  that  line  was  contained  by  the  witness 
Dodd.  An  inspection  of  the  line  both  with 
the  nuked  eye  and  under  the  microscope 
clearly  Indicates  that  It  la  a  contlnnous  line 
drawn  by  the  same  hand  at  the  same  time, 
and,  if  it  were  efflcaclons  to  cancel  all  parts 
of  the  item  throivh  which  It  was  drawn,  or, 
for  that  matter,  the  whole  Item,  the  names 
of  James  P.  Dodd,  John  Oln^,  and  John  J. 
Edwards  were  effectoally  canceled  by  that 
maA.  Now,  if  Mr.  Dodd  drew  the  lines 
throagh  his  own  name  and  the  names  of  01- 
ney  and  Edwards,  he  did  it  by  making  a 
practically  horizontal  line  throngh  his  own 
name  in  both  places  where  it  occurs  In  the 
item,  and  by  drawing  an  oblique  line  throi%h 
the  name  of  John  J.  Edwards,  which  line  ex- 
tends for  a  considerable  distance  through  the 
item,  and  by  drawing  several  other  Irregular 
lines  through  the  end  of  the  Item  where  the 
three  names  occur.  The  Allowing  Is  a  copy 
of  the  third  Item,  line  for  line,  with  straight 
marks  in  Ink  drawn  through  It,  which  marks 
closely  approximate  the  pencil  marks  upon 
the  face  of  the  Item: 


seKotiatii 


c-I  give 
UP  p] 


(Page  2.) 

and  bequeath  to  my 
DOpD  my  business 
id  i 


fri^  ^^^^^^^ 
of  neK<3:iaRDErhmte  and  call  loans,  cs- 
tabiisbed  in  iSSlJcoDdacted  at  No.  2  Wall 
Street,  New  YorH  City,  including  my  fui-- 
uiture  and  funiuillngs  coanected  there* 
•wUh,  and  1  anth  uize  him  to  continw 
the  said  boBlness  and  direct  that  Uie 
inoonae  derived  tl  erefrom  tdiall  go  to 
lifan  absolutely  a  id  in  bin  own  right* 
It  is  my  wiob  an  1 1  Lerehy^feqoeBt 
the  said  Jmn.  k-  Daddno  retain  JOHN 

Oliij Tw-.g-:;:i^:i<°=---=-^   — ^  


tnst 


EDWA!ii>a  uuw  in 


my empjey^in^iiplr  present  position  so 
long,,,.**  thejr^hajJ^JaWrpi^^ 
tlfc  OntieS  fl^)wTfaiiH»|r''tnei('to. — 

The  fourth  item  is  obliterated  by  an  obliaue 
pencil  mark  drawn  entirely  through  the  Item, 
as  shown  ai^rozlmately  In  the  subjoined  ct^y 
ot  tliat  item,  marked  in  ink: 

(Page  2.) 


I  my  betoveti  daughter  TrnrTjIAj^ 
lie  house  and  land  Icnorto  and  dei 


to 

the 

nated  as  No.  84 
Orange.  New  Je: 
the  contents  _  _ 

and  in  her  oxarnght— 


ueatli 
\\\ 

esig- 
ton  Street,  East 
together  with  all 
house  absolutely 


The  fifth  Item  was  canceled  by  vertical 
pencil  marks  drawn  clear  throngh  the  item 
from  top  to  bottom,  and  In  that  Item  In  the 
last  paragraph  In  addition  to  the  vertical  pen- 
cil line  the  word  "Sold"  Is  written  in  pencil, 
BO  that  some  part  of  the  pencil  writing  ex- 
tends over  the  last  four  lines  of  the  Item, 
which  Is  a  bequest  to  the  testator's  wife  of  a 
half  Interest  In  a  tract  of  land  located  in 
Passaic  and  Bei^en  counties,  In  this  state. 
The  following  Is  a  copy  of  the  fifth  Item, 
showing  approximately  how  It  is  marked: 

(Page  2.) 


land  known  a: 


  Jioute  auil 

detigaated  as  No.  20  West 


(Page  a) 

T7tb  Street  New  York/ City',  and  all  the 
contents  In  said  house/  and  also  the  house 


and  grounds  located 
Stratford  Place.  Bai 
Esplanade,  at  Deal 
CouDtyr  New  Jersqr,, 
of  Bald  hoosst  absoinl 
right 

I  also  give,  devise 
my  said  wife  my  one^: 
est  in  tlie  Jje  Grand 
consisting  of  Twcn 
acres  located  in  th 
and  Bergeq  In  the 
the  other  half  inte 
Pliny  rink  of  Xe 


Milan  Place, 
Lane  and  Deal 
ich,  Monmouth 
,nd  all  the  oontentf 
ily  and  In  her  own 

bequeath  to 
f  (1/2)  inter- 
:e  Tract  of  land 
^  ndred  (2100) 
Tea  of  Passaio 
f  New  Je^y, 
inp  owned  bv 
brk  Cifv.— 


Mr.  Frothlngham  was  undoubtedly  a  man 
of  affairs  and  one  who  seems  to  have  been 
precise  about  the  form  In  which  his  will 
should  exist.  He  appeared  to  he  unwilling 
that  his  testamentary  acts  should  repose  In 
any  poorly  written  or  even  typewritten  form, 
but  had  his  will  engrossed  by  one  who  was  a 
professional  scrivener,  a  man  who  wrote 
what  Is  called  a  "court  hand."  After  the 
emendations  referred  to  were  made  upon  the 
face  of  his  will,  he  directed  Mr.  Dodd  to  take 
it  to  the  man  who  engrossed  It,  and,  to  use 
his  own  language,  "have  him  [the  scrivener) 
make  a  draft  of  It  according  to  the  direc- 
tions." "Make  a  draft  of  It"  to  my  mind 
means  make  a  draft  of  a  will  for  execution 
by  the  testator.  The  "directions"  referred 
to  could  be  nothing  more  than  the  erasures 
upon  the  face  of  the  will  plus  the  verbal"  dec- 
larations of  Mr.  Frotblngham  to  Mr.  Dodd. 
It  Is  a  singular  thing  that  upon  receiving  the 
will  with  the  mai;k8  of  cancellation  upon  It, 
and  hearing  the  verbal  directions  from  Mr. 
Dodd,  the  scrivener  should  have  made  a  new 
draft  containing  as  the  third  Item,  a  devise 
and  bequest  to  the  testator's  daughter,  Mrs. 
Low,  of  the  house  and  its  contents  which 
were  devised  and  bequeathed  to  her  In  the 
fourth  item  of  the  original  will,  and  through 
the  entirety  of  which  Item  In  the  original 
will  a  lead  pencil  mark  was  obliquely  drawn. 
What  occurred,  then,  was  this:  The  will 
n-lth  the  obliterations  upon  it  was  sent  to  the 
scrivener,  with  request  to  make  a  new  draft 
according  to  directions,  and  the  directions, 
aside  from  those  that  the  marked  will  would 
naturally  indicate,  were  disclosed  by  Mr. 
Dodd,  and  the  draft  of  a  new  wilt,  when  sent 
over  to  Mr.  Frotblngham,  gave  the  business 
to  Mr.  Low  and  the  house  No.  84  Carleton 
street.  East  Orange,  to  Mrs.  Low,  coupled 
with  a  devise  and  bequest  of  all  the  testator's 
residuary  estate  to  his  wife,  whom  he  ap- 
pointed bis  executrix  with  power  of  sale  of 
bis  real  estate.  Mr.  Dodd  says  that,  when 
the  draft  came  back,  there  was  a  clause  In  it 
that  did  not  suit  Mr.  Frotblngham,  and  that 
he  threw  It  aside,  and  put  the  old  will  In  the 
safe,  and  the  draft  was  found  after  bis  death 
In  a  drawer  in  his  desk  with  erasures  upon 
It  made  by  lead  pencil  marks.  The  lead  pen- 
cil marks  on  this  draft  are  drawn  practical- 
ly perpendicularly  through  the  first,  second, 
and  third  items.   The  first  item  directs  his 
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executrix  to  pay  bis  debts,  tbe  second  be- 
queaths tbe  business  to  his  son-in-law 
Low,  and  the  third  derlsea  and  bequeaths 
the  bouse  and  contents  to  his  daugbter  iSra. 
Low.  One  line  of  tbe  third  item  is  left  un- 
touched on  the  second  page,  and  tbe  fourth 
Item  Is  a  gift  of  tbe  residue  of  bis  estate  to 
bis  wife.  The  fifth  authorizes  the  executrix 
to  sell  real  estate,  and  the  sixth  constitutes 
his  wife  executrix.  Mr.  Dodd  says  that  one 
clause  In  tbe  draft  did  not  suit  Mr.  Froth- 
ingbam,  which  one  we  are  not  informed,  but, 
when  the  'draft  la  produced,  we  flwl  three 
items  erased. 

Let  US  look  again  at  the  language  used  by 
the  testator  at  tbe  time  be  made  tbe  pencil 
marks  upon  bis  will.  Mr.  Dodd  says  that, 
in  a  conversation  with  bim,  tbe  testator 
said  that  he  bad  almost  no  estate  left,  and 
thought  be  ougtat  to  change  his  will,  and 
asked  the  witness  to  call  his  attention  to  the 
matter  tbe  next  day  so  he  could  get  the  will 
out  of  tbe  safe  and  make  the  changes.  These 
expressions,  read  In  connection  with  the  tes- 
tator's direction  to  tbe  witness  to  take  the 
wit!  to  the  scrivener  to  make  a  new  draft  ac- 
cording to  directions,  one  direction  admitted- 
ly being  that  the  third  item,  which  was  more 
effectually  canceled  by  pencil  marks  than  any 
of  the  other  proTtstons,  should  be  Incorporat- 
ed into  tbe  new  draft,  leads  my  mind  to  tbe 
conclusion  that  the  pencil  marks  upon  the 
will  were  not  made  anlmo  revocandl,  but 
were  made  as  a  guide  and  by  way  of  instruc- 
tion to  the  scrivener,  coDcernlng  the  drawing 
of  a  new  will  which  the  testator  proposed  to 
execute  In  substitution  for  tbe  one  upon 
which  he  had  made  the  marks.  My  Judgment 
is  that  there  was  a  verbal  direction  given 
to  the  scrivener  which  Mr.  Dodd  forgot  to 
tell  about  when  be  was  examined  as  a  wit- 
ness, and  that  was  concerning  the  fourth 
Item  of  the  original  will,  which  devised  and' 
bequeathed  a  house  and  lot  to  Mrs.  Low.  Al- 
though effectually  canceled  by  a  lead  pencil 
mark,  If  canceled  at  all,  this  item  appears  In 
the  new  draft  as  Item  3.  In  my  opinion  tbe 
scrivener  was  Instructed  by  Mr.  Dodd  to  re- 
write this  Item  Into  the  new  draft,  or  It 
would  not  have  appeared  In  it.  Without 
directions  to  Incorporate  that  item  In  the 
new  draft  the  scrivener  could  hardly  have 
made  the  mistake  of  renumbering  and  rewrit- 
ing It,  for,  as  he  copied  It  word  for  word  and 
Hne  for  line  from  the  old  will  Into  the  new 
draft,  his  eyes  would  have  beheld  at  every 
glance  the  mark  of  obliteration.  He  must 
have  been  Instructed  to  rewrite  that  Item  not- 
withstanding tbe  erasure.  I  am  aware  that 
there  is  no  direct  testimony  to  the  effect  that 
the  testator  sent  word  to  tbe  scrivener  to  re- 
embody  the  fourth  item  of  tbe  will  Into  tbe 
draft  notwithstanding  the  pencil  erasure 
mark  upon  It,  but  it  Is  reasonably  to  be  pre- 
sumed that  such  instruction  was  sent  In  no 
other  way  can  I  account  for  the  presence  of 
Item  3  In  tbe  new  draft 

It  is  perfectly  obvious  that  the  testator 


again  determined  upon  changes,  for  the  draft 
of  a  new  will  when  produced  shows  an  ob- 
literation by  the  same  character  of  marks 
across  the  bequest  of  his  business  to  his  son- 
in-law  and  tbe  gift  of  a  house  and  Its  con- 
tents to  his  daughter,  as  appears  on  tbe  orig- 
inal will.  Tbe  draft  being  found  In  the 
drawer  of  bis  desk  after  bis  death  with  tbe 
p^cll  marks  upon  it  Is  prima  fade  evidence 
that  tbe  marks  were  made  by  him  (Hllyard  v. 
Wood,  ubl  supra),  and  would  Indicate  that 
be  was  still  in  a  state  of  dubiety  as  to  what 
disposition  he  would  make  of  bis  property. 
If  anything  were  wanting  to  show  the  incon- 
clusive character  of  the  marks  made  upon 
tbe  face  of  the  original  will,  It  Is  supplied  by 
the  testimony  of  Mr.  Dodd,  who  said  that  the 
will  was  to  be  redrawn  on  the  lines  as  he 
bad  proposed  to  make  the  changes  and  as  In- 
dicated by  the  lead  pencil  marks,  and  those 
lead  pencil  marks  were  for  the  instruction  of 
the  draftsman  as  well  as  the  ones  put  on  by 
him.  Now,  according  to  this  testimony,  tbe 
testator  did  not  change,  but  proposed  to  make 
changes,  in  his  will,  and  the  pencil  marks 
made  both  by  tbe  testator  and  ^e  witness 
were  intended  for  tbe  draftsman,  and  those 
pencil  marks,  and  nothing  more,  would  bare 
indicated  that  the  draftsman  was  to  omit  en- 
tirely from  the  new  draft  the  third  Item 
whldb  contained  a  bequest  of  tbe  business, 
but,  when  the  draft  came  ba(±,  It  contained 
the  clause  giving  tbe  business  to  Mr.  Low,  In- 
stead of  Mr.  Dodd,  Just  as  Mr.  Dodd  says 
Mr.  Frotblttgham  intended.  This  shows  con- 
clusively that  that  intent  with  reference  to 
the  second  Item,  was  to  be  gathered  from  tbe 
pencil  marks  plus  the  verbal  instructions, 
and  therefore  there  was  no  cancellation  of 
the  second  Item  by  tbe  drawing  of  tbe  pencil 
marks  upon  It  because  of  a  want  of  intent  on 
the  part  of  the  testator  thereby  to  revoke  that 
portion  of  his  will.  Tbe  testimony  shows 
that  the  tract  In  Passaic  and  Bergen  counties 
devised  to  his  wife  bad  been  sold  by  tbe  tes- 
tator t)etween  the  date  of  making  bis  will 
and  the  time  of  making  the  lead  pencil  marks 
upon  It  Tbe  testimony  does  not  disclose  any 
sale  of  the  property  In  Bast  Orange,  which 
he  t>equeathed  to  bis  daughter.  The  learned 
Judge  In  tbe  court  below  stated  that  although 
not  in  proof,  It  was  stated  by  counsel  at  the 
hearing  that  the  reel  estate  devised  by  the 
testator  to  his  daughter  Lillian  Low  in  tbe 
fourth  Item  of  his  will  and  to  bis  wife  in  tbe 
fifth  item  of  bis  will  bad  been  sold  prior  to 
making  the  pencil  marks  In  Decemt)er.  If 
this  be  so.  It  Is  somewhat  singular  that  be 
should  have  written  tbe  word  "Sold"  only 
upon  the  description  of  tbe  tract  in  tbe  coun- 
ties of  Passaic  and  Bergen,  and  not  upon 
tbe  description  of  tbe  house  and  land  on  West 
Seventy-Seventh  street  New  York,  and  the 
house  and  land  at  Deal  Beach,  N.  J.,  which 
tracts  he  devised  to  his  wife  In  the  fifth 
Item,  and  that  be  should  not  have  so  written 
tbe  word  "Sold"  upon  tbe  description  of  tbe 
East  Orange  property  given  to  his  daogtater. 
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In  oUier  wwds,  If  all  of  these  properties 
had  been  aolA  at  the  time  he  made  the  pen- 
cil martcs  uptm  the  will,  and  If  the  word 
"Sold**  was  written  with  any  Idea  of  signifi- 
cance at  all.  It  would  seem  that  it  would  hare 
been  written  upon  the  descriptions  of  all 
the  properties  similarly  situated.  Smely 
the  word  "Sold"  written  alone  across  the  de- 
scription of  one  of  the  properties 'would  In- 
dicate that  It  alone  had  been  sold,,  and  the 
rest  still  remained  to  the  testator.  Assum- 
ing that  the  statement  of  counsel  just  adrert- 
ed  to  has  the  same  force  as  evidence,  the  tacts 
stated  can  have  no  controlling  effect  On  this 
score  the  remarks  of  Sklllman,  Surrogate,  in 
Matter  of  Ralsbeck,  52  Misc.  Rep.  379.  2S4, 
102  N.  T.  Supp.  967,  are  pertinent.  He 
said  that  some  point  was  made  that  certain 
proTlslons  of  the  paper  propounded  as  a  will 
In  that  case  were  Invalid  and  that  others 
were  Impossible  of  execution,  but  he  remark- 
ed that  with  those  questions  he  had  no  con- 
cern when  dealing  with  the  sole  qn^tlon  as 
to  what  was  In  the  testator's  mind  when  be 
made  the  pencil  marks  upon  the  will.  The 
aivUcatlon  Is  that,  although  certain  gifts 
made  by  Mr.  Frothlngham  are  Inoperative 
because  of  his  altered  circumstances,  that 
cannot  be  urged  as  a  reason  for  holding  that 
the  erasures  on  his  will  were  made  anlmo 
rerocandl.  I  do  not  say  that  the  fact  can- 
not be  considered  with  other  facts  as  In- 
dicative of  such  lutentlon.  but  I  do  say  that, 
standing  alone.  It  is  entirely  without  con- 
trolling effect. 

Now,  as  the  new  draft  contained  a  devise 
of  the  East  Orange  bouse  to  bis  daughter, 
the  same  as  In  the  original  will,  it  may  be 
that  the  reason  the  testator  drew  the  pencil 
mark  through  that  Item  of  the  new  draft 
was  that  be  bad  sold  the  East  Orange  prop- 
erty between  the  date  of  making  erasures  up- 
on the  face  of  the  original  will  and  his  ex- 
amination of  the  new  draft.  In  the  absence 
of  a  precise  statement  by  counsel  giving  the 
dates  of  the  sales  of  bis  various  tracts  of 
land  by  the  testator  and  the  exact  dates  of 
the  markings  upon  the  original  will  and  u[h 
on  the  new  draft.  It  may  be  presumed  that 
the  sale  of  the  East  Orange  property  was 
^ected  during  the  interval  just  mentioned. 

In  the  Matter  of  the  Will  of  Kirkpatrlck, 
22  N.  J.  Eq.  463,  two  legacies  were  cancel- 
ed by  lines  drawn  by  the  pen  across  and  up- 
on the  words.  Besides  this,  there  were  mem- 
oranda in  the  margin,  one  opposite  each  can- 
celed part  signed  by  the  testatrix  In  the  one 
case  and  by  her  initials  ta  the  other,  stat- 
ing she  wished  to  erase  those  parts.  The 
canceling  was  clearly  done  by  her,  and  there 
was  no  evidence  to  overcome  the  presump- 
tion that  the  cancellations  were  made  anlmo 
revocandl.  In  Theobald  on  Wills  (6th  Ed.) 
p.  44,  it  Is  laid  down  that,  If  a  wUl  Is  shown 
to  have  been  canceled  for  the  purpose  of 
making  a  fresh  will,  the  original  will  Is  not 
revoked  If  no  fresh  will  Is  made.  In  the 
Goods  of  Appleby,  1  Hagg.  Bcc.  Rep.  143, 


the  deceased  delivered  his  will  to  bis  execu- 
tor, and  requested  him  to  make  certain  al- 
terations in  It,  which  he  did  In  pencil,  draw- 
ing It  through  the  signature  at  the  t>ottom  of 
the  will.  The  deceased  expressed  his  ap- 
probation of  the  alterations,  and  said  he 
would  make  a  copy  of  the  Instrument  and 
execute  It  He  afterwards  wrote  a  paper 
In  substance  the  same  as  the  will,  but  did 
not  execute  it  The  court  held  that  the  sig- 
nature on  the  will  being  struck  through  was 
to  be  regarded  as  pr^aratory  to  the  deceas- 
ed making  a  new  will,  which  he  did  not  do, 
and  that  must  be  construed  as  only  a  con- 
ditional cancellation,  and  consequently  not 
a  revocation.  If,  as  held  in  the  case  just 
mentioned,  the  cancellation  of  an  entire  will 
will  not  be  established  when  the  signature 
of  the  testator  is  struck  out,  because  the  can- 
cellation was  only  done  with  a  view  to  the 
substitution  of  a  new  testament  to  be  exe- 
cuted, then  surely  the  striking  out  of  only 
parts  of  a  will  made  wltb  the  same  Inten- 
tion to  substitute  for  the  document  a  new 
testament  will  not,  in  the  absence  of  the 
execution  of  such  new  testament,  operate  as 
a  revocation  of  the  parts  of  the  will  which 
are  thus  tentatively  canceled.  In  Powell  v. 
Powell,  14  L.  T.  Bep.  800,  the  question  was 
whether  a  will  made  In  1862  was  revived  by 
the  destruction  of  a  will  made  In  1864,  which 
revoked  the  first  one.  The  deceased  Intend- 
ed by  the  destruction  of  the  second  will  to 
revive  the  flrat,  but  the  second  will  was  pro- 
bated as  It  was  revoked  only  with  Intent  to 
revive  the  first,  which  It  was  Inefflcacious  to 
do.  A  draft  of  the  second  will  was  admitted 
to  probate  as  and  for  the  testament  which 
had  been  destroyed.  Speaking  to  the  doc- 
trine of  dependent  relative  revocation,  the 
court  said  that  If  the  act  of  destruction  be 
done  with  the  sole  Intention  of  setting  up 
and  establishing  some  other  testamentary 
paper  for  which  the  destruction  of  the  paper 
in  question  was  only  designed  to  make  way. 
It  was  clear  that  In  such  case  the  anlmo 
revocandl  had  only  a  conditional  existence; 
the  condition  being  the  validity  of  the  paper 
intended  to  be  substituted.  Upon  principle, 
the  doctrine  of  this  case  is  pertinently  ap- 
plicable to  the  case  in  baud;  for,  just  as 
surely  as  a  prior  will  Is  not  revoked  by  the 
destruction  of  a  later  will  which  In  terms 
revokes  the  first  one,  erasures  made  upon  the 
face  of  an  existing  will,  when  made  with  a 
view  to  the  execution  of  a  new  testament  to 
give  effect  to  the  Intentions  of  the  testator 
as  expressed  In  the  original  will  modified 
to  the  extent  of  the  erasures  made,  will  not 
operate  as  a  cancellation  of  the  clauses  In 
the  will  thus  obliterated,  and  especially  Is 
this  BO  when,  as  in  this  case,  the  erasures 
upon  the  will  do  not  discover  all  of  the  tes- 
tator's Intentions  with  reference  to  altera- 
tions, part  of  which  reside  In  parol  Instruc- 
tions to  the  scrivener.  The  case  under  con- 
sideration, as  I  view  It,  Is  essentially  a  fact 
case.   There  can  be  no  doubt  but  that  rev- 
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ocatlon  can  be  made  of  part  of  a  will  or  of 
an  entire  wUI  by  lead  pencil  erasures  made 
upon  its  face  aulmo  rerocandl.  Every  case 
of  a  will  thus  obliterated  In  whole  or  In  part 
must  be  determined*  upon  the  facts  of  that 
case  as  to  the  intention  with  which  the 
marks  were  made. 

The  learned  Judge  In  the  court  below  lays 
great  stress  upon  the  fact  that  the  testator 
realized  that  he  had  sustained  great  losses 
since  the  execution  of  bis  will>  and  had  pro- 
vided for  annuities  which  his  estate  could 
not  pay,  and  was  naturally  worried  about 
what  would  become  of  bis  wife,  and  want- 
ed ber  to  have  all  she  could  get  out  of  the  es- 
tate The  condition  of  the  testator  at  the  time 
of  making  the  erasures  on  his  will  was  such 
as  undoubtedly  Impelled  him  to  change  hla 
testament  so  as  effectually  to  protect  his  wife 
to  the  extent  that  his  estate  would  protect 
ber:  bn^  in  order  to  do  what  he  Intended,  his 
intention  must  have  been  given  espresslon  ac- 
cording to  the  forms  of  law.  That  a  man 
makes  an  unnatural  will  or  allows  a  will  to 
stand  which  by  reason  of  changed  dream- 
stances  would  be  an  unnatural  one  if  made 
at  the  particnlar  time  Is  not  a  reason  to  over- 
throw the  testament.  Hundreds  of  men  fail, 
through  neglect,  to  alter  wills  as  their  own 
circomstances  and  those  of  the  natural  ob- 
jects of  tilieir  bounty  undergo  a  change;  and 
thousands  of  men,  for  the  same  reason,  eu- 
tirely  fall  to  make  wills  at  all  when  every 
sense  of  duty  and  respondbUll?  indicate  that 
th^  should  do  sa  we  have  a  stetnte  known 
as  the  statute  of  wills,  and  testan^ts  can 
only  be  validly  made  according  to  tbe  form- 
ula subscribed  by  that  statute  and  those  tes- 
tamento  when  made  can  only  be  revoked  ac- 
cording to  the  provision  of  that  statute. 
Failing  either  in  the  due  execution  or  revo- 
cation of  testaments,  the  act  of  the  deceased, 
no  matter  how  well  intended,  fails  utterly 
to  accomplish  his  purpose. 

Convinced  that  the  testator  Intended  to 
change  his  will,  but  equally  convinced  that  he 
never  carried  Iiis  intention  Into  effect,  I  am 
constrained  to  hold  tbat  tbe  order  of  tbe 
MonmouUi  county  orphans*  court  admitting 
the  will  to  probate  in  an  abbreviated  form 
should  be  modified,  and  that  court  directed 
to  admit  the  will  to  probate  in  ite  entirety. 
This  leads  to  a  reversal.  The  costs  of  all 
parties  will  be  ordered  to  be  paid  out  of  the 
estate. 


REILLEY  et  al.  v.  OORLSY  et  a]. 

(OoDrt  of  Cbancery  of  New  Jeisey.   Dec.  16, 
1008.) 

1.  NmSAKOB  (H  19*)  —  PUESUIT  OF  LAWFUL 

EusiNsss— iNjirar  to  Subboundino  Pbof- 

ERTY. 

While  a  person  k  entitled  to  enjoy  his 
property  In  pursniog  a  lawful  business,  it  mast 
be  condactea  with  regard  to  the  rights  of  suiv 


rounding  property  owners,  and,  when  It  creates 
ccmditions  dearly  rendering  appropriate  enjcv- 
ment  of  surroancUBg  nropertiei  impoiaibl«i  eq- 
nity  will  restrain  the  injury. 

[SSd.  Note.— lV>r  otfier  cases,  see  Nuisance^ 
Cent.  Dig.  I  65;  Dec.  Dig.  {  m*] 

2.  Nuisance  (|  3*)— Noise. 

Noise  majf  constitute  a  nnisance,  hot  in 
detennininp  whether  it  Is  a  nnisance,  its  cbar- 
meter  and  volume,  and  the  thne,  place,  and 
daration  of  its  occurrence,  and  the  locality  mtist 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Nniaano^ 
Cent.  Dig.  «  23 ;   Dee.  Dig.  §  3.*] 

3.  NtrrsANCE  (8  3*)— Noise  of  Steam  Enoisi 
IN  Residence  Dimsicr— Injunction. 

Where  the  noise  created  by  the  opention 
of  a  steam  «igine  In  depositing  stone  on  lots  in 
a  residence  district  is  such  as  to  render  it  im- 
possihle  to  converse  in  the  nelKfaboring  houws 
or  use  adjoining  premises  for  their  costomarr 
parposes.  Its  operation  Is  a  nnisance. 

[EA.  Note.— For  other  cases,  see  Nuisani^ 
Cent.  Dig.  |  23;  Dec.  Dig.  5  3.*] 

Suit  by  James  E.  Rellley  and  others 
against  Michael  Curley  and  others  to  re- 
strain a  nuisance.  Issuance  of  tonporary 
Injnnction  advised. 

This  is  an  applicatltm  on  behalf  of  Belll^ 
'and  three  other  complainants  against  Carl^ 
and  another  to  obtain  a  preliminary  Injunc- 
tion. 

The  bill  alleges  that  the  compIalnaE^  are 
owners  or  occupants,  or  both,  of  houses  la 
Jersey  City,  in  the  neighborhood  of  Baldwin, 
Magnolia,  and  Pavonla  avennes  and  West 
and  Bast  streets ;  that  this  Is  a  strictly  res- 
idential neighbwhood;  that  on  East  street 
Curley,  one  of  the  defendants,  has  leased 
from  Byron,  the  other  defendant,  two  lots 
of  land  on  f^poslte  sides  of  that  street;  that 
he  is  engaged  in  hauling  to  those  lots  loads 
of  broken  stone;  tbat  these  stones  are  la 
what  are  termed  "boats";  that  on  the  lots 
he  has  an  engine  and  a  derrick  and  a  cable; 
tbat  the  cable  is  bitched  to  tbe  tMata,"  aud 
they  are  drawn  np,  by  means  of  tbe  steam 
engine,  to  tbe  top_  of  tbe  pile  and  there 
dumped;  that  then'  the  cable  Is  allowed  to 
run  free,  and  the  "boats"  are  lowered  onto 
tiie  wagons.  It  is  charged  that  the  noise  at- 
tendant upon  the  operatioq  of  the  engine  and 
cable  Is  so  great  as  to  seriously  interfere 
with  the  dwellers  In  that  neighborhood,  aud 
Is  a  nuisance.  It  is  also  charged  that  tbe 
engine  is  a  secondhand  one  and  in  an  uuflt 
condition  to  be  used.  It  is  suggested  tbat  a 
muffler  could  be  used  upon  the  engine  so  as 
to  minimize  the  noise,  and  that  repairs  ooold 
be  made  to  it  to  do  away  with  some  of  Itt 
present  defects,  whtdi  dtfects  are  alleged  to 
be  one  ot  the  causes  of  the  noise  complained 
of.  The  answering  affidavits  are  mainly  di- 
rected to  proving  that  the  engine  was  tbe 
one  ordinarily  used  for  soch  operattons,  and 
that  no  more  noise  is  attendant  upon  its  op- 
eration than  is  usual  in  sucb  operations,  and 
that  mufflers  are  not  put  upon  such  aiglnea, 
and  that  no  repairs  are  necessary  to  make 


*For  otber  cues  ses  lam*  topic  and  secUoa  NUMBER  In  Dtto.  *  Am.  Digs.  1M7  to  iaX*,  *  B«pOftar  Indan* 
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the  engine  a  proper  one  to  be  used  wltb  no 
mmeccssarr  noise  In  this  business.  There 
Is  some  slight  attempt  to  show  that  It  does 
not  make  much  noise,  but  there  la  no  direct 
denial  of  the  allegations  of  the  witnesses  for 
the  complainants  that  much  noise  does  re- 
suit  fr<an  the  operation.  An  opportunity 
was  afforded  the  defendant  Gnrley  to  ex- 
periment with  a  muffler  and  in  such  other 
way  as  he  might  think  fit  to  adopt  but  the 
proofs  show  that  be  did  not  succeed  In  mini- 
mizing the  volume  of  noise,  which  was  as 
great  as  theretofore. 

Zelgener  &  Lane,  for  oxnplalnanta.  Tn- 
multy  &  Cntley*  tor  defendants. 

GARBIBON.  T.  G.  <after  stating  the  facts 
as  above).  It  will  be  useful  to  consider  sev- 
eral questions  of  law  before  dealing  directly 
with  the  case  at  bar.  Since  the  defendant 
Curley  Is  not  engaged  In  improving  the  land 
on  which  he  Is  piling  the  stone,  but  Is  merely 
using  the  land  as  a  storage  place  for  the  stone, 
there  is  no  occasion  for  the  application  of  the 
principle  that  nelghtxHV  must  endure  the  usu- 
al and  customary  discomforts  arising  out  of 
the  improvement  by  one  of  his  property. 

The  first  questi(Hi  relates  to  the  principle 
to  be  applied  to  the  rights  of  the  respective 
parties,  and  this  has  been  well  summed  up 
In  a  recent  case  In  this  court  as  follows: 
"While  defendant  Is  entitled  to  the  enjoy- 
ment of  Ita  property  In  the  pursuit  at  a  law- 
ful business,  that  business  must  be  conducted 
with  due  regard  to  the  well-recognlzed  rights 
of  aarrounding  pn^rty  owners.  When  such 
business  becomes  creative  of  conditions 
which  clearly  rendw  the  appropriate  enjoy- 
ment of  surrounding  properties  impossible, 
the  rights  of  others  are  Invaded,  and  equity 
will  restrain  the  persistent  pursuit  of  such 
Injury."  First  M.  G.  Church  of  Cape  May 
r.  Cape  May  Grain  &  Coal  Company  (N. 
J.  Brr.  &  App.)  67  AU.  613,  614  (Learning. 
V.  C,  1907). 

The  next  question  Is  whether  noise  alone 
may  constitute  such  a  nuisance  as  to  subject 
the  one  creating  the  same  to  restraint  in  eq- 
uity. That  such  Is  the  case  I  am  convinced 
frcHn  the  authorities  not  only  In  our  state, 
but  in  many  other  Jurisdictions.  Of  course, 
the  character  and  volume  of  the  noise,  and 
the  time  and  duration  of  Its  occurrence,  and 
the  place  where  it  occurs,  and  the  surround- 
ings thereof,  are  the  Important  and  deter- 
minative features.  Davidson  v.  Isham,  9  N. 
J.  Eg.  189  (WilllamsoD,  Ch.,  1852);  Wolcott 
T.  MelldE,  11  N.  J.  Eq.  207,  66  Am.  Dea  790 
(Williamson,  Gh.,  1856) ;  Ross  v.  Butler,  19 
N.  J.  Eq.  294,  302,  97  Am.  Dec.  654  (Zabris- 
kie.  Ch..  1868);  Oeveiand  v.  Cittzens*  Gas 
Light  Co..  20  N.  J.  Eq.  201,  20S  (Zabrlskle, 
Ch..  1869);  Donarest  v.  Hardman,  34  N.  J. 
Eq.  470  (Van  Fleet.  V.  C.,  1881);  Cronhi  v. 
Bloemecke,  S8  N.  J.  Eq.  313.  43  Atl.  606  (Em- 
ery. V.  C,  1899);  Gllbough  T.  West  Side 
Amusement  Co..  64  N.  J.  Eq.  81.  63  Atl.  289 
(Pltiwy.  y.  Of  1902);  Lalid  t.  Atiantlc  Coast 


Sanitary  Co.  (N.  J.  Ch.)  67  Atl.  380  (Pitney. 
Adv.  M.,  1907);  First  M.  E.  Church  v.  Cape 
May  Grain  &  Coal  Co.,  supra;  Powell  v. 
Bentley  &  Gerwig  Furniture  Co.,  34  W.  Va. 
804.  12  S.  E.  1065,  12  L.  R.  A.  53  (with  nu- 
merous cases  In  the  notes);  Hill  v.  McBur- 
ney  Oil  &  Fertilizer  Co.,  112  Ga.  788.  88  S. 
K  42,  52  L.  R.  A.  398;  Proellcher  v.  Oswald 
Iron  Works,  111  La.  706,  35  South.  821.  64 
L.  R.  A.  228,  and  note;  Herring  v.  Wilton. 
106  Va.  171,  55  S.  E.  646,  7  L.  H.  A  .  (N.  S.) 
849.  117  Am.  St.  Rep.  997;  2  Wood,  Nuisan- 
ces (3d  Ed.)  I  61L 

The  defendant  Curley  placed  the  stress  of 
his  argument,  so'  far  as  the  law  applicable  to 
the  case  is  concerned,  upon  the  distinction 
suggested  by  the  Vice  Chancellor  in  the  case 
of  Hennessey  v.  Carmony,  50  N.  J.  Eg.  616, 
26  Atl.  374  (Pitney,  V.  C).  The  court  in 
that  case  drew  a  distinction  t)etween  that 
class  of  nuisances  which  affected  air  and 
light  merely  by  way  of  noise  and  disagree- 
able gases  and  obstruction  of  light,  and  those 
which  directly  affected  the  land  itself  or 
structures  upon  It  The  only  pertinence  of 
the  distinction  relates  to  the  degree  of  the 
alleged  nuisance;  the  Vice  Chancellor  sug- 
gesting that  in  tlie  former  class  of  cases  a 
much  greater  degree  Is  required  to  entitle 
the  party  to  relief  than  in  the  latter,  but  the 
whole  matter  Is  in  my  view  set  at  rest  by 
the  most  recent  decision  of  the  Court  of  Er- 
rors and  Appeals  upon  this  subject  The 
case  of  Roessler  &  Hasslacher  Chemical 
Company  v.  Doyle,  in  the  Supreme  Court, 
reported  in  73  N.  J.  Law,  521,  64  Atl.  166 
(1906),  was  affirmed  In  the  Court  of  Appeals 
(74  N.  J.  Law,  850,  67  AU.  1102  [1907])  by 
the  unanimous  vote  of  that  court  for  the  rea- 
sons set  forth  in  the  Supreme  Court  In  the 
Supreme  Court  attention  Is  called  to  the  dis- 
tinction above  referred  to.  which  apparent- 
ly was  first  suggested  by  Lord  Weatbury  in 
St.  Helen's  Smelting  Co.  v.  Tipping.  11  H.  L. 
Cas.  642;  and  Judge  Reed,  In  writing  the 
opinion,  said  (73  N.  J.  Law,  628,  64  Atl.  159): 
"These  observations  of  Lord  Westbury  seem 
to  have  suggested  the  form  of  the  requests 
on  the  trial  of  the  present  case.  The  court 
was  asked  to  charge  that  the  undisputed  evi- 
dence was  that  the  odors  and  noise  merely 
affected  the  air  and  plaintiff's  personal  com- 
fort, that  the  plaintiff's  residence  is  not  (sic) 
in  a  manufacturing  locality,  and  that  the 
odors  were  Incident  to  the  proper  conduct  of 
defendant's  business.  Therefore  the  plain- 
tiff could  not  recover.  But  It  Is  api)arent 
that  If  the  odors  and  noiaes  existed  as  tes- 
tified to  by  the  plaintiff  and  his  witnesses^ 
they  diminished  the  enjoyment  habitableuess, 
and  value  of  his  dwelling,  and  so  injured 
his  property.  The  request  was  properly  re- 
fused.  All  the  requests  to  charge  which  are 
grounded  upon  a  distinction  between  per- 
sonal discomfort  and  Injury  to  plaintiff's 
habitation  were  based  npon  a  difference 
which  in  this  case  did  not  exist  Indeed  no 
Jadge  hMM  ever  suggested  that  porsonai  di» 
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comfort  received  \>j  an  on-ner  of  property 
while  residing  tbereln  would  not  afford  a 
sround  of  action."  Tble  case  alsv  reiterates 
ttie  well-settled  principle  which  lies  at  the 
foundation  of  all  of  this  branch  of  the  law, 
and  which  has  been  heretofore  stated,  name- 
ly, that  the  degree  of  personal  discomfort  is 
the  determlaatlTe  feature,  and,  "in  measur- 
ing the  degree,  *  *  *  all  the  surround- 
ing circumstances  must  be  taken  into  '  ac- 
count In  Judging  whether  the  degree  is  of 
sufficient  Importance  to  confer  a  right  of  ac- 
tion." 

This  brings  me  to  a  consideration  of  the 
facts  of  the  case  In  hand.  The  only  dispute 
which  It  may  fairly  be  said  the  proofs  dis- 
close concerns  the  condition  of  the  machinery 
In  use ;  the  complainant  alleging  that  It  Is 
secondhand  and  defective,  and  the  defendants 
denying  this.  There  is  practically  no  dispute 
of  the  complainants'  testimony  concerning 
fbe  nature,  extent,  and  effect  of  the  noise 
created  by  the  defendant  Curley's  operation 
of  the  engine  and  cable  and  the  "boats."  The 
testimony  of  numerous  witnesses  on  behalf 
of  the  complainants,  who  all  dwell  In  the 
neighborhood,  is  that  from  an  early  hour  In 
the  morning  until  6  o'clock  at  night  the  noise 
of  the  engine  and  Its  operation  practically 
precludes  the  possibility  of  conversing  In  the 
houses  in  the  neighborhood  when  the  win- 
dows of  such  houses  are  closed,  and  that  the 
noise  Is  such  that  the  windows  of  the  houses 
cannot  be  kept  open.  It  seems  to  me  clear, 
beyond  possibility  of  successful  refutation, 
that  an  occupant  of  a  dwelling  house  In  a 
strictly  residential  neighborhood,  as  this  Is, 
may  be  said  to  be  deprived  of  the  legitimate 
UBe  of  his  property,  or  to  have  his  property 
rights  seriously  Invaded,  if  during  all  of  the 
day  so  niuch  noise  penetrates  his  dwelling 
from  the  operation  by  a  neighbor  of  machin- 
ery as  to  render  it  impossible  for  him  to  con- 
verse In  or  to  use  his  premises  for  their  cus- 
tomary purposes.  X  do  not  decide,  because 
it  Is  not  necessary,  that  the  defendant  may 
not  use  these  lots  for  the  d^oslt  of  stone. 
I  do  not  decide  that  a  residential  neighbor- 
hood Is  an  improper  place  to  store  brcdcen 
stone  taken  from  excavations  in  other  places. 
But  it  Is  Important  In  the  consideration  to 
bear  In  mind  that  there  are  undoubtedly 
numerous  places  (where  broken  stone  could 
be  stored  with  the  noise  necessarily  attendant 
on  handling  the  same)  which  are  so  far  re- 
moved from  residences  as  not  to  seriously 
Interfere  with  their  use  by  their  occupants. 
The  fact  that  the  use  of  these  lots  for  tbis 
purpose  is  temporary  does  not  aid  the  de- 
fendants at  all,  but  rather  makes  In  favor 
of  the  complainants.  If  the  defendant's  pur- 
pose Is,  as  he  stated,  merely  to  use  tiiese 
lots  temporarily  for  this  purpose,  it  would 
seem  as  if  his  duty  under  the  clrcumatanoes 
was  to  seek  some  other  place  for  such  tem- 
porary use  than  a  tbidily  settled  residential 


portion  of  the  city.  Under  all  of  the  drcom- 
Btances  of  this  case,  I  think  that  the  com- 
plainants have  proven  a  right  requiring  pro- 
tection, and  that  the  defendants  have  Invaded 
that  right  so  as  to  be  restrained. 

I  will  advise  the  Issuance  of  a  temporair 
injunction  restraining  the  defendants  from 
so  operating  the  engine  or  any  engine  upon 
the  premises  In  question  as  to  cause  noise 
of  sufficient  volume  to  penetrate  the  houses 
of  the  neighbors,  and  destroy  the  peace  and 
comfort  of  those  dwelling  therein. 


ARBOWSMITH  v.  ARROWSMITB. 

(Court  of  C!hancery  of  New  Jeney.  Jan.  7, 

190e.) 

1.  DiVOBCE  (i  99*)  — DSSnXXOK  — ASBWEB  — 

SumcuNcT. 

An  answer  to  a  bill  for  divorce  tor  deser- 
tion, which  gives  specific  instancv  of  hanb 
treatment,  and  which  alleges  genendlT  cruel 
treatment  during  a  term  of  years,  sbonld  cht^ 
acterize  the  treatment  as  extreme  cruelty. 

[Ed.  Note.— Fw  other  cases,  see  IMvoiee,  Dec; 
I>lg,  I  99.*1 

2.  DiVOBCI  (f  64*)— DSSEBTIOn— DSFEITSES. 

A  husband  who  has  for  many  yean  been 
guilty  of  nameroua  acts  of  cruelty  towards  hi% 
wife,  including  one  act  of  physical  violeoce, 
thereby  endangering  the  health  of  the  wife,  and 
rendering  her  life  one  of  such  extreme  discom- 
fort as  to  incapacitate  ber  to  discharge  her  du- 
ties, cannot,  by  establisbing  a  new  home  and  io- 
vitiog  bis  wife  to  live  with  nim,  obtain  a  divorce 
based  on  the  wife's  refusal  to  leave  the  h<HM  of 
a  son. 

[Ed.  Note.— For  ottier  cases,  see  Divorce,  Dec. 
Dig.  S  54.*] 

3.  Divorce  ({  64*)— Gbodhds— Obukltt— Db- 

FENBES. 

A  husband  who  has  for  many  years  been 
guilty  of  nnmeioas  acts  of  cruelty  towards  hi» 
wife,  oidangering  her  health  and  rendering  ber 
life  one  of  extreme  discomfort  cannot  by  ee- 
tablishing  a  new  home,  and  inviting  his  wife  to 
live  with  him,  defeat  the  tWit  ot  the  wiffe  re- 
fusing to  live  with  him  to  obtain  a  divorce  on 
the  ground  of  his  cruelty. 

[Ed.  Note.— For  other  cases,  see  IMvom,  Dec. 
Dig.  I  54.*] 

4.  DIVOBCE    (I    101*)  — Sun  TOB  DiVOBCE' 

Gbosb-Bili.. 

Where,  in  a  suit  by  a  husband  for  divorce 
on  the  ground  of  desertion,  the  wife  alleged  in 
the  answer  such  acts  of  misconduct  as  would 
justify  a  divorce  and  the  evidence  established 
the  answer,  she  could  file  a  cross-bill  praying  for 
the  same. 

[Ed.  Note.— For  Other  eases,  see  IMvorce,  Dee. 
DJg.  i  101.*] 

potion  for  divorce  by  William  Arrow- 
smith  against  Susan  B.  Arrowsmlth.  Peti- 
tion dismissed,  wltti  leave  to  defendant  to 
file  a  croBB-blll  tm  divorce  fn»n  bed  and 

board. 

John  P.  Lloyd  and  Alan  H.  Strong,  for 
petitioner.  Cbarles  T.  Cowenhovm,  few  de- 
fendant 

WALKER.  V.  C.  The  parties  to  this  suit 
were  married  In  1872,  and  lived  togethor  on  a 
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farm  lu  Monmouth  county  for  32  years.  They 
faave  three  bous,  who  are  all  of  age  and  self- 
supporting.  In  November,  1903,  the  tansband 
and  father  contracted  to  sell  his  farm  to  one  of 
his  children.  Wood  Arrowamlth,  and  he  and 
his  wife  Joined  In  a  deed  to  the  son,  Immediate 
possession  of  the  farm  being  given  to  him,  but 
the  parents  resided  on  the  farm  nntU  the 
following  spring,  at  which  time  the  petition- 
er went  away,  but  his  wife  refused  to  ac- 
company htm.  He  filed  his  petition  for  di- 
vorce in  this  cause  in  August,  1907.  The  de- 
fendant nuswered,  and  alleged  that  during 
all  of  their  married  life  she  had  received  the 
most  unkind  treatment  from  her  husband, 
being  subjected  dally  to  fault-fludlng,  curs- 
ing In  the  most  profftne  mann^,  and  being 
denounced  without  cause  or  provocation  to 
such  an  extent  that  during  her  whole  mar- 
ried life  her  existence  had  been  made  most 
miserable. 

This  general  averment  Is  coupled  with  an 
allegation  of  harsh  and  uufatherly  treat- 
ment of  the  children  of  the  parties,  and  gives 
some  specific  instances  of  harsh  treatment 
The  answer  does  not  characterize  the  treat- 
meut  of  the  defendant  as  extreme  cruelty. 
Good  pleading  requires  that  this  should  be 
donfc  Davis  v.  Etavls,  19  N.  J.  Eq.  180,  182. 
However,  no  exception  was  taken  to  the  an- 
swer as  a  pleading,  and  the  parties  went  to 
hearing  without  objection.  Only  one  per- 
sonal attack  was  made  by  the  complainant 
upon  the  defendant,  as  I  recall,  and  that 
was  many  years  ago.  It  was  when  his  son, 
Wood,  was  six  or  seven  years  of  age.  The 
petitioner  knocked  him  off  his  chair  at  the 
breakfast  table  and  the  mother  interfered, 
wherenpon  he  seized  her,  and  dragged  her 
out  of  doors.  His  conduct  to  his  children  at 
all  times  was  most  brutal,  besides  his  curs- 
ing and  swearing  at  tiion  Inordinately.  He 
freqnoifly  and  severely  wbln>ed  them  with- 
out any  real  cause.  He  appears  to  liave  of- 
fended against  bis  whole  family  unceasingly 
8Dd  at  all  times.  Profanity  was  his  great- 
est bane.  When  his  wife  went  to  church, 
he  would  call  her  a  Ood  damn  fool,  and  he 
thrashed  at  least  one  of  his  sons  for  doing 
the  same  thing.  Byron  says  his  tether  would 
thmsh  bim  several  times  a  year  for  no  cause, 
and  his  mother  would  cry.  She  wanted  him 
tn  go  to  school,  and  his  father  said  that 
would  make  a  God  damn  fool  of  blm;  that 
be  would  be  Just  like  all  the  rest  of  the  Ood 
damn  fools,  and  no  more  account  than  a 
Guinea  ni^r,  Byron  saw  his  father  thrash 
his  brother  Wood  for  going  to  church  and 
Sunday  school.  The  father  whipped  his  son 
Richard  with  whips  cut  from  trees  and  any- 
thing he  could  lay  his  hands  to.  When  Mrs. 
Arrowsmlth  would  want  money  to  buy  dothes 
with,  the  petitioner  would  si^  she  was  the 
God  damnest  woman  be  ever  saw.  He  fre- 
quently said  that  be  would  sell  the  place  and 
go  so  Ood  damn  far  away  they  would  never 
see  him  again,  and  they  could  all  go  to  heil. 
He  drove  all  his  boys  from  home.  When- 


ever the  children  were  beaten,  the  mother 
would  cry,  and  that  would  enrage  the  father, 
and  he  would  curse  and  say  that  she  was 
Just  like  them.  When  tbe  moth^  r«uon- 
strated  with  him  for  whipping  bis  son  Wood 
for  going  to  church,  he  said:  "God  damu 
you,  they  take  after  you,  running  about.  Ton 
are  all  alike,  a  lot  of  God  damn  fools  and 
aren't  worth  three  hurrahs  In  hell."  Rich- 
ard says  that  when  the  mother  wanted  to 
send  him  to  school,  the  petitioner  said:  "You 
want  to  make  a  damn  scoundrel  'and  rogue 
out  of  him."  This  sort  of  conduct  was  not 
occasional,  but  constant.  I  have  been  loath 
to  spell  so  much  profanity  Into  these  con- 
clusions, but  have  done  so  that  it  may  be 
seen  at  a  glance  to  what  extent  Arrowsmlth 
ofTended  In  tbts  particufar.  Men  blanch 
when  oaths  are  directed  at  tbem,  and  their 
conduct  Is  execrated  with  profanity.  Vile 
oaths  of  the  blackrat  sort  denounced  by  a 
husband  against  his  wife  must  wring  her 
very  soul  with  anguish, 

Tbe  sale  of  the  farm  from  Arrowsmlth  to 
his  son  Wood  came  about  In  this  way:  At 
one  time  In  January,  1904,  when  Wood  was 
home,  his  father  was  going  on  as  usual  about 
selling  the  place,  and  Wood  said  that  be 
would  buy  it.  The  terms  were  arranged,  and 
Arrowsmlth  stayed  home  and  worked  about 
the  place  until  April,  when  be  went  away, 
but  came  home  every  week.  On  July  27, 
1904,  he  said  he  was  going  to  remove,  and 
bis  son  Wood  said  to  him  that  there  was  a 
home  there  as  long  as  he  lived  if  he  would 
stop  abusing  .his  mother.  After  he  left  the 
place,  the  petitioner  requested  bis  wife  to 
go  and  live  vrlth  him,  at  one  time  claiming 
to  have  rented  a  part  of  a  house  from  Alex- 
ander Gaston,  and  at  another  time  claiming 
to  have  rented  a  house  from  Epbriam  Rose, 
and  lastly  claiming  to  have  raited  part  of 
a  house  from  Charles  N.  Burlew.  I  do  not 
believe  that  any  of  these  alleged  routings 
were  in  good  faith.  Certainly  those  of  the 
Gaston  and  Rose  properties  were  not  Gas- 
ton testified  that  Arrowsmlth  asked  blm  if 
he  would  rent  him  one-half  of  his  house, 
which  be  said  be  would  do,  but  nothing  was 
said  alwut  the  rmt,  and  he  did  not  take  It. 
Rose  testified  that  Arrowsmlth  asked  blm 
If  he  would  rent  him  a  certain  house,  and  he 
said  he  would ;  Arrowsmlth  not  having  a^- 
ed  how  much  It  would  be  and  no  terms  were 
agreed  upon.  On  both  of  these  occasions  he 
asked  Mrs.  Arrowsmlth  to  go  with  him,  but 
she  refused,  saying  she  could  not  end  this 
W.18  for  the  reason  that  her  health  had  been 
broken  by  his  long  continued  abusive  treat- 
ment. In  December,  1907,  Arrowsmlth  went 
to  see  bis  wife,  and  took  Burlew  and  Peter 
Bennett  along.  On  this  occasion  he  asked 
his  wife  to  go  along,  and  showed  her  a  re- 
ceipt from  Burlew  for  one  month's  Teat  of 
two  furnished  rooms  in  Burlew's  house.  He 
had  the  prlvll^e  of  taking  one  or  two  more 
rooms  and  to  stay  as  long  as  he  wanted.  He 
asked  his  wife  two  <a  three  times  to  secnn* 


Digitized  by  Google 


704 


71  ATLANTIC  REPORTER. 


(X.J. 


pany  him,  and  sbe  nld  sbe  conld  not  At 
tuts  time  Arrowsmlth  aaksO.  his  wife  aboat 
the  affldnrlt  ahe  had  made  In  tiita  cause,  mj- 
iag  tbat  It  was  a  lot  of  Ood  damn  Ilea,  to 
which  she  rolled  that  thrae  was  one  or  two 
things  In  the  paper  stronger  than  she  had 
made  them,  whereupon  he  aald  tbc^  were 
all  a  lot  of  professional  Ctod  damn  liars. 
Just  what  things  tn  the  affidavit  were  strong- 
er than  ahe  had  made  them  was  not  pointed 
out  b7  either  ald&  I  presume  tbat  abe  meant 
that  counael  in  drawing  her  affidavit  had 
stated  the  particulars  more  strongly  than 
she  had  stated  them  to  hint  His  conduct  on 
the  occasion  ct  his  rMt  to  the  farm  wltii 
Bnrlew  and  Bennett  was  characterised  by 
profanity.  He  completely  lost  his  temper, 
and  I  believe  tbat  he  was  simply  trying  to 
lay  a  foundation  to  absolve  himself  from  the 
payment  of  alimony.  About  1904  Arrow- 
smith  paid  Dr.  Brvln  a  small  bill  for  pro- 
fessional sovlces  bestowed  by  the  doctor 
upon  hla  wife  in  an  illness  occastoned,  I  be* 
lleve,  by  the  treatment  of  the  husband,  and 
he  told  the  doctor  that  that  would  be  the 
last  God  damn  doctor  hill  that  he  would  ev- 
«r  pay  for  her.  This  Arrowamlth  also  told 
his  wife.  Under  the  treatment  she  rec^ved 
from  her  husband,  Mrs.  Arrowsmlth's  hralth 
gave  away,  and  abe  has  heea  in  poor  health 
for  the  past  10  years.  Sbe  was  unable  to  go 
to  court  In  New  Bmnswlcft  vhvn  the  hear- 
ing was  had,  and  I  weat  to  the  Arrowsmlth 
tana  that  her  testimony  might  be  takoi  in 
my  presence.  She  appeared  to  be  broken 
in  health  and  more  or  less  Qf  a  physical 
wreck,  a  condition  brought  about,  I  brieve, 
by  her  husband's  abuse  of  hersOlf  and  their 
children. 

After  Arrowsmlth  bad  left  the  farm,  he 
wrote  his  wife  a  letter,  which  If  not  exactly 
a  tissue  of  lies,  contained  two  or  three  de- 
liberate ones.  The  letter  Is  dated  August  1, 
1000,  and  In  It  he  says:  "On  my  part  I  am 
willing  to  forgive  and  forget  all  that  is  past." 
Now,  this  was  a  covert  Me,  containing  in  It 
the  implication  tbat  his  wife's  conduct  to- 
ward him  bad  been  siicb  as  to  call  for  for- 
giveness, which  Is  not  a  fact;  for,  on  the 
contrary,  she  bad  borne  In  patience  aud  In 
silence  about  as  much  of  hardship  and  re- 
viling as  any  woman  could  bear.  He  also 
said,  "In  the  past  we  have  been  happy," 
wblcb,  of  course,  is  a  palpable  untruth. 
Again  he  says:  "I  now  extend  to  you  in 
all  good  faith  an  invitation  to  return  to  me." 
He  admitted  on  examination  that  he  wrote 
tbe  letter  on  advice  of  counsel.  This  studied 
attempt  to  put  himself  in  the  right  and  to 
absolve  himself  from  the  consequences  of  a 
situation  of  bis  creation  is  unavailing.  Bar- 
rett V.  Barrett,  37  N.  J.  Eq.  28 ;  Graecen  v. 
Graecen,  2  N.  J.  Eq.  456,  466. 

In  Graecen  v.  Qraecen,  ubl  supra,  a  decree 
of  divorce  a  mensa  et  thoro  was  granted  the 
complainant  for  life,  and  that,  too,  in  a  case 
where  the  parties,  as  In  the  present  one,  had 
lived  together  for  upwards  of  80  years  and 


raised  a  family  of  cblldr^.  In  that  case 
there  was  no  actual  physical  violence  visited 
upon  the  complainant  There  were  some 
threats  snd  at  least  one  assault  without  a 
battery,  which  consisted  of  the  husband 
chasing  his  wife  with  an  axe,  and  raising  it 
above  hw  and  threatening  to  q>llt  her  down. 
Tbe  report  of  the  case  does  not  show  bow 
long  it  was  before  the  parties  s^nrated 
when  this  axe  episode  occurred,  but  I  take 
It  to  bare  been  a  conalderable  length  of 
time  prior  to  the  s^aratlon.  Chancellor  Peu- 
nlngton  aaya  at  page  4^  of  2  N.  J.  Eq.:  "It 
Is  further  objected  that  many  of  ttie  tmnsac- 
tions  referred  to  are  too  far  back,  and  ahonid 
not  now  be  brought  forward  to  prejudice 
this  cause.  Thwe  Is  some  weight  in  this  ob- 
jection, and  if  it  were  an  isolated  occur- 
rence long  since  pused  l^.  on  which  alone 
the  cause  rested,  I  Should  think  it  on^t  to 
prevail,  and  espedally  so  if  a  dlflercmt  course 
of  treatment  had  of  late  years  been  pur^ 
sued.  But  tbe  evidence  is  that  the  bittei^ 
ness  and  ill  feeling  of  the  defendant  towards 
his  wife  has  not  only  continued,  but  been 
on  tibe  increase  op  to  the  time  of  her  leav< 
Ing  her  home.  It  Is  the  connection  wtalch 
exists  between  tbe  acts  of  oppreaslon  on  the 
part  of  this  husband  In  former  days  and 
now,  showing  a  series  of  Injustice  and  wrong 
on  Us  jMUt,  and  of  long  mdurance  and  for 
bearance  tm  the  part  of  the  wife,  that  gives 
force  and  propria^  to  this  evidence."  The 
learned  Chancellor  says  that  this  oise  (Grae- 
cen V.  Graecen)  Is  stronger  tlian  Clutch  v. 
Clutch,  1  N.  J.  Bq.  474.  In  tbat  case  (Clutch 
V.  Clutch)  only  one  act  of  violence  appeared: 
the  defendant  "having  taken  her  [his  wife] 
up  forcibly,  and  turned  her  out  of  doors." 
So  In  the  case  under  consldvatl<m  there  is 
but  one  act  of  violence  that  I  can  recall, 
namely,  the  occasion,  many  years  ago  It  is 
true,  when  Mrs.  Arrowsmlth  interfered  wltb 
her  husband  for  knocking  their  young  S4hi 
off  a  chair  at  breakfast  time,  when  be  laid 
hands  upon  her  and  dragged  ber  out  of  doors. 

In  Burton  v.  Burton,  52  N.  J.  Bq.  215,  27 
Atl.  825,  Vice  Chancellor  Green  seemed  to  be 
of  opinion  that  the  refusal  of  a  husband  to 
live  with  his  wife  If  that  had  or  tended  to 
have  a  serious  effect  on  her  health  Is  ex- 
treme cruelty.  The  case  was  brought  in 
1883,  and  two  acts  of  personal  violence,  one 
committed  In  1869  and  the  other  In  1874, 
were  relied  upon.  The  Vice  Chancellor  goes 
on  to  advert  to  the  fact  tbat  no  one  who 
knew  or  lived  with  or  near  the  parties  dur- 
ing their  married  life  of  30  years  was  pro- 
duced to  corroborate  a  single  act  of  personal 
Indignity  or  violence,  while  the  daughter, 
who  was  always  with  the  mother,  testified 
that  she  never  knew  hex  father  to  use  vio- 
lence toward  ber  motho-,  and  be  emphatical- 
ly denied  the  statements,  and  they  were,  the 
Vice  Chancellor  found,  condoned  If  they  ever 
occurred.  This  case  I  take  to  be  an  authority 
favorable  to  the  contention  of  Mei.  Airov^ 
smith. 
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In  Thomas  t.  Thomai.  20  N.  3.  3a-  97,  It 
was  beld:  "Actual  personal  Tlolence,  not 
Tocj  creatt  nor  sncb  as  standing  alone  would 
wanant  a  decree  of  aeration,  when  ac- 
companied by  Inhnman,  coarse,  end  brntal 
treatmrnt  towards  the  wife,  rendufnf  It  nn- 
Jnstiflable  Uuit  she  sbould  be  comp^ed  to 
lire  wltb  her  buriDand,  will  entitle  h«  to  a 
decree  of  dlTorce  a  mwa  et  thoro^  and  to 
allmonr." 

In  the  leading  case  of  Olose  t,  Gloee.  at 
N.  J.  E)q.  1^  the  Court  of  Itrrors  and  Ap- 
peals held  that  wbere  tbe  husband  has  In- 
flicted itpon  his  wife  "ai^  physical  tojury 
accompanied  by  swdi  pnslstent  exhlbltloa  of 
III  fedlng  and  <9probrlons  ^tiwts  as  will 
endanger  her  health,  or  render  her  life  one  of 
mch  utreme  discomfort  and  wretehedness 
aa  to  Incapacitate  bar  to  dlsdiarge  the  dotles 
of  a  wife,  the  decree  of  separation  should  be 
pronounced."  Said  llr.  Justice  Van  Syc^d, 
■peaking  for  tbe  Court  of  Brrora  and  Ap- 
peals In  this  case  (Close  t.  Closer  2B  N.  J.  Bq. 
628):  '*If  the  body  Is  the  only  thing  to  be  re- 
garded in  teese  cases,  and  the  purpose  and 
object  of  the  court  is  to  avert  from  tiie  wife 
Injury  to  her  Ilffe,  members,  or  faealtta,  there 
is  no  reason  irhj  the  husband  should  be  per- 
mitted to  Inflict  an  injury  In  <me  way  which 
be  would  be  restrained  from  doing  in  an- 
otber." 

In  BUdc  T.  Blade.  SO  N.  J.  Bq.  216,  221, 
Vice  Chancellor  Van  Sleet  remarked:  "To 
Justify  a  divorce  a  mensa  et  thoro,  actual 
physical  violence  need  not  be  proved,  but 
■ncli  conduct  by  Uie  husband  must  be  ahown 
as  will  Justify  tbe  court  in  believing  that  If 
he  Is  allowed  to  retain  bis  power  over  his 
wife  and  she  Is  compelled  to  remain  subject 
to  him.  bet  life  6r  health  will  be  endangered^ 
or  that  he  win  rmdn  her  life  one  of  such 
extreme  discomfort  and  wret(Aedness  as  to 
incapacitate  her  to  discharge  tbe  duties  of  a 
vrife."  Tbe  doctrine  annunciated  by  Vice 
Ctiancenw  Van  Fleet  In  Blat^  v.  BlaCk  re- 
ceived tbe  ap]^batlon  of  the  Court  of  Br- 
rora and  J^ipeala  In  Smith  v.  Smith.  40  N. 
J.  Eq.  see,  606,  6  AH.  109.  122. 

It  seems  tbat  fliere  is  no  r^rted  case  la 
this  state  In  which  a  decree  for  dlvrace  a 
mensa  et  tboro  has  been  granted  in  which 
there  was  not  at  some  time  some  physical 
violence  used;  but  it  seems  that  an  act  of 
physical  violence  Is  not  absolutely  Indis- 
pensable to  file  granting  of  such  relief.  The 
test  In  the  last  analysis  seems  to  be  whether 
continued  cohabitation  wlU  endanger  the 
wife's  life  or  health,  ta  even  that  It  will  rai- 
der her  life  one  of  sudi  extreme  dtacomfort 
and  wretchedness  aa  to  Incapacitate  her  to 
dlschaige  the  duties  of  a  wlf&  Certainly 
tbese  cradltions  are  present,  all  of  them.  In 
this  case.  The  wife's  health  Is  already 
brokra  down,  and  broken  down  from  no 
otber  cause  than  the  long  contlnned  and  un- 
remitting 111  feelii^  tqvprobrious  epithets. 


coarse  brutal,  and  profane  cursing,  and  other 
ill  treatment  Arrowsmith  of  his  wife, 
and.  I  may  add,  bis  temlly ;  for  te  my  mind 
about  as  great  an  act  of  crusty  that  a  hus- 
band can  be  guilty  of  toward  his  wife  .Is  to 
unmercifully  thrash  her  children  without 
cause,  or  at  least  without  adequate  cause, 
and  to  turn  them  out  of  doors.  This  Arrow- 
smith  did  wtalle  his  wlfS  stood  by,  helpless 
and  crying.  I  know  that  they  endured  all 
tbla  for  years,  and  I  liave  not  overlooked  the 
fact  tliat  Ibe  boys  are  all  grown  and  of  age. 
Tbe  len^  of  endurance  is  not  condonation, 
but  rather  evidence  of  aggravation. 

Assmnlng  that  Arrowsmith  acted  in  good 
faith  in  requesting  his  wife  to  go  and  live 
with  blm  in  the  Bnriew  house,  which  I  do 
not  concede,  I  And  neverthdess  toat  bis 
extreme  crudty  toward  bis  wife  during  tbelr 
married  life  and  cohabitation  together  amjdy 
Justlfled  h«r  In  refusing  to  leave  ttie  home 
and  protection  of  her  son  Wood,  and  tbere< 
tote  the  petition  fOr  divorce  for  desertion 
must  be  dismissed,  with  costs.  On  tbe  au- 
thority of  Oostell  V.  Costell,  00  N.  J.  Eq.  218. 
00  AtL  40.  Mrs.  Arrowsmith  may.  If  she 
chooses,  file  a  cross-bill  praytug  for  a  divorce 
from  bed  and  board  with  alimony,  and  a 
decree  therefor  wUl  be  advised. 


PULASKI  TP.  POOR  DIST.  v.  LAWRENCE 
COUNTY. 

(Supreme  Court  of  PeniurlTanla.  Nov.  2, 1908.) 

1.  Statdtos  (1 94*)— Local  ob  Spbciai.  Laws. 

Aet  March  9.  1903  (P.  L.  18),  providhig 
for  the  relief  of  sick  and  indigent  peraons,  wlw 
have  no  legal  settlement  within  the  state  at 
tbe  expense  of  the  connty  where  relief  Is  re- 
quired, is  not  within  tbe  prohibition  of  Const, 
art.  8,  i  7.  declaring  that  the  Legtslatnre  shall 
not  pass  any  special  law  regulatint  the  affairs 
of  countfea,  cities,  townships,  etc.,  becanse  of 
tbe  diversity  of  method  of  sccompllshins  the 
same  result  necessitated  by  the  fact  that  under 
the  operation  of  Act  Jane  4,  1879  (P.  L  78), 
there  are  in  smne  counties  poor  districts  and 
overseers  of  the  poor,  and  In  others  the  whole 
county  is  a  single  poor  district  and  Its  affairs 
are  aaminlBtered  by  the  coouty  cODunissioners. 

[Ed.  Note.~For  other  cases,  see  Statutes, 
Dec.  Dig.  I  94.*] 

2.  SxATtms  (J  94*)— Local  ob  Special  Laws. 

Aet  March  6,  1903  (P.  L.  18),  providing 
for  the  relief  of  sick  and  indisent  persons,  is 
not  within  the  prohibition  of  Const,  art  8,  I 
7,  declaiinc  that  the  Legislature  shall  not  pass 
any  spedal  law  regnlating  the  affairs  of  coun- 
ties, cities,  townships,  etc.,  becaose  it  divides 
paupers  into  two  classes,  those  without  a  set- 
tlement in  the  state,  or  whose  settlement  is  un- 
known, and  those  who  have  a  settlement,  and 
establishes  a  different  rule  as  to  the  relief  of 
each  class. 

[Ed.  Note.— For  other  cases,  see  Statotes, 
Dec  Dig.  S  94.*] 

3.  Statutes  (S  68*)— Local  ob  Special  Laws. 

The  mandate  of  the  Conatitutioa  that  laws 
on  certain  subjects  shall  not  be  local  or  special 
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is  negative,  wUch  means  tbat  they  mtut  be  gen- 
eni,  and  nnifonnity  Is  not  a  necessury  require- 
ment, bat  tmly  a  test  of  the  jcenexalltr  whkh 
the  Coostitntion  demands. 

tm.  Note.— For  other  cases,  am  Statatea,  Dee. 
r.  i  68.»1 

Appeal  from  Superior  Court 

Action  by  the  PnlasU  Tovnsblp  Poor  Dis- 
trict against  Lawrence  County.  Judgment 
for  plaintiff,  orermlbig  a  demurrer,  and  de< 
foidaut  appeals.  Affirmed. 

The  following  Is  the  opinion  of  Klce,  P.  J., 
of  the  conrt  bdow: 

"The  question  Involved  Jn  this  case  Is  the 
constltnUonaUty  of  the  act  of  March  6,  1003 
<P.  L.  1^,  or,  to  be  more  exact,  the  couBtltu- 
tlonallty  of  those  parta  of  the  act  which  pro- 
vide for  the  relief  of  needy,  sick,  and  Indigent 
persras,  ^o  have  no  known  1^1  settlement 
within  th9  CfHumonwealth,  at  the  expense  <^ 
the  county  where  relief  is  required.  It  may 
be  surmised  that  the  draftsman  of  the  act 
bad  particularly  in  mind  counties  not  operat- 
ing under  the  act  of  June  4,  1879  (P.  L.  7S)> 
the  constitutionality  of  which  was  upheld  In 
Rose  T.  Beaver  County.  20  Pa.  Super.  Gt  110 ; 
Id.,  2M  Pa.  872,  64  Atl.  268.  But  the  words 
of  the  act  are  broad  enou^,  and  must  be 
coiwtrued  to  cover  all  counties  In  whldi  a 
poor  ox  almshouse  for  the  support,  care, 
and  shelter  of  the  needy  and  Indigent  hi  not 
maintained,  either  by  general  or  local  law, 
by  and  at  county  expense;  It  is  claimed  tliat 
the  effect  of  the  qualifying  words  is  to  limit 
and  restrict  the  provisions  of  the  act  to  a 
particular  class  of  counties,  and,  therefore, 
they  are  la  contravention  of  section  7.  art 
8.  of  the  Constitution,  which  dedares  that 
the  Legislature  'shall  not  pass  any  local  or 
special  law  regulating  the  atblrs  of  counties, 
cities,  townships,  wards,  boroughs  or  school 
districts.*  But  as,  in  the  counties  to  which 
it  is  claimed  the  act  does  not  apply,  the  duty 
of  furnishing  relief  to  the  class  of  poor  per- 
sons described  in  Uie  act  who  have  no  known 
l^al  settlement  in  the  commonwealth  was 
already  devolved  by  law  upon  the  county.  It 
is  apparent  that  the  immediate  effect  of  the 
act  was  to  promote  uniformity  by  putting  ail 
other  counties  upon  the  same  baslB  so  tar  as 
tbat  general  duty  Is  concerned. 

"But  until  every  county  of  the  state  has 
taken  advantage  of  the  provisions  of  the  act 
of  Jane  4,  of  1879  (P.  L.  78),  there  must  of 
necessity  be  diversity  of  method  of  caring  for 
the  poor  between  the  counties  that  have 
taken  advantage  of  its  provisions  and  those 
In  which  the  poor  district  system  is  retained. 
For  example,  in  the  former,  orders  of  relief 
and  removal  are  granted  to  and  upon  the 
county  commissioners,  and,  in  the  latter,  to 
and  upon  the  directors  or  overseers  of  the 
poor  of  the  proper  district.  In  the  present 
case  an  order  of  relief  issued  to  the  overseers 
of  the  poor  of  the  township  poor  district,  and. 


it  Is  admitted  by  the  demurrer,  that  the  per- 
son from  whom  it  Issued  tiad  no  known  legal 
settlement  in  the  state.  Under  the  act  ol 
1008,  It  became  the  duty  of  the  comity  com- 
missioners, from  and  after  notice  from  the 
overseers  <of  the  poor,  either  to  take  charge 
ot  him  and  ftimlah  the  needed  relief,  or,  lo 
the  event  of  their  election  not  to  do  so,  to  re- 
imburse the  poor  district  the  amount  neces- 
sarily expended.  The  result  Is  to  compel  the 
county  to  bear  tlie  expense  ct  relief.  The 
same  result  would  have  been  readied,  but  by 
a  different  method,  If  Uie  county,  havhig 
availed  Itself  of  the  privilege  of  the  act  of 
1879,  were  operating  under  Its  provisions. 
This  diversity  of  method  of  accomplishing  the 
same  result  In  this  particular  daas  of  cases, 
necessitated  by  the  tact  that  under  the  opoa* 
tion  of  a  valid  and  constitutional  statute 
there  are  in  some  connttes  poor  districts  and 
overseers  of  the  poor  and  In  othras  tbe  whole 
county  is  a  sln^e  poor  district,  and  its  af- 
fairs are  administored  by  the  county  commis- 
sioners, Is  not  a  valid  reason  for  declaring 
the  act  of  1003  a  local  or  special  law  within 
the  prohibition  of  the  Constitution.  In  sup- 
port of  this  conclusion  we  refer  to  LdilgtJ 
Valley  Coal  Ca's  Appeal,  164  Pa.  44,  30  AtL 
210,  with  the  doctrine  of  which,  w«  think.  It 
Is  In  full  accord. 

"But;  In  determining  wheOier  an  act  is 
local  ta  special  within  the  prcdilbltion  of  this 
section,  not  only  presmt  results,  bat  posslblU- 
tles,  must  be  ccmsldered.  Frost  v.  Cherry, 
122  Pa.  417,  15  Atl.  782.  Hence,  If  the  act 
must  be  construed  as  permanently  excluding 
from  its  opmsLtlm  all  counties  which  at  the 
time  of  its  oiactmait  were  operating  under 
the  act  of  1879,  or  similar  laws,  the  legal  pos- 
sibility of  local  and  spedal  results  being  ac- 
complished by  it  upon  rq»eal  of  those  laws  Is 
apparoit  We  think  it  dear,  however,  tliat  the 
words  of  the  act  do  not  require  sndi  construc- 
tion. If  any  attention  whatever  Is  to  be  givoi 
to  the  sound  principle  that,  where  the  legis- 
lative Intent  is  not  to  evade  the  restrictions, 
the  courts  are  not  required  to  be  astute  Id 
extending  them  over  cases  not  really  wltiilQ 
the  evil  prohibited,  though  the  form  mar 
have  the  appearance  of  coming  within  the  lit- 
eral words  of  the  Cimstltutifm. '  Common- 
wealth V.  OUllgan,  195  Pa.  G04.  46  Aa  124. 
As  the  learned  comi))lOT  and  annotator  of  the 
last  edition  of  Purdon's  Digest  well  says,  and 
as  the  authorities  abundantly  show,  there  Is 
a  marked  distinction  betweoi  Indnslve  and 
exclusive  provisions  under  this  section,  l 
Stewart's  Purdon's  Digest,  153.  Assuming 
the  legal  possibility  of  a  repeal  of  the  a<^  of 
1879,  and  of  all  local  or  special  laws  under 
which  particular  counties  are  now  diarged 
with  the  duty  of  supporting,  caring  for,  and 
sheltering  poor  persons  needing  rdlef,  ihe 
result  would  be  to  re-establish  the  poor  dis- 
tricts in  such  counties.  When  that  change 
occurs,  if  It  ever  shall,  and  the  duty  la  again 
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cast  primarily  on  the  poor  dlitrlcbi^  there  to 
no  clann  or  pro^aim  of  this  act  which  will 
enlode  any  of  thoae  counties  from  Ita  opera- 
tion. On  tlie  contrary.  It  will  at  once  become 
operatlTe  Uirovghont  tba  state,  without  any 
diange  or  amendment  thereot  Aa  already 
stated,  the  Immediate  effect  of  the  act  la  to 
promota  uniformly,  not  to  prodnoe  local  or 
special  reanlta  ttiat  are  forUddea  by  the  Con- 
sdtntlon,  and  It  does  not  tiVpeax  that  it  can 
by  any  possibility  have  the  latter  effect  tn 
the  futnra  This  being  so,  tiie  same  principle 
that  snstalned  the  l^slatlon  construed  In 
Evans  T.  PhUllpt,  117  Pa.  226,  11  Ati.  630,  2 
Am.  St  Bcp.  eS6,  Beading  t.  Savage,  124  Pa. 
328.  IG  Atl.  788,  and  kindred  cases.  Is  applica- 
ble her& 

"It  la  argued,  further,  tbat  the  act  la  H>o- 
dal,  and  thsrtfore  Invalid,  because  It  divided 
paupers  Into  two  classes,  namely  those  with- 
out a  settlement  in  tibls  state,  or  whose  set- 
Uenoent  Is  unknown,  and  those  i^o  have  a 
setUement,  and  establishes  a  different  rule 
as  to  the  rdlef  of  eedk  class.  But  there  are 
obvloua  reasons  which  might  properly  move 
the  Legldature  to  condnde  that  it  would  be 
just  and  expedient  to  shift  the  burden  from 
the  poor  district  Into  which  a  poor  person, 
without  settlement  there  or  In  any  other 
poor  district  of  the  state,  might  chance  to 
come,  to  the  county,  which  would  not  hold  good 
In  the  case  of  a  poor  person  who  has  a  legal 
settlement  In  some  poor  district  of  the  state  to 
which  he  can  be  removed.  There  Is  no  provi- 
sion of  the  Constitution  which  so  ties  the 
hands  of  the  Legislature  that  it  cannot  do 
the  former,  unless  it  also  relieves  all  poor 
districts  of  the  burden  of  caring  for  the  poor 
who  have  legal  settlements  therein  and  caste 
It  on  the  county.  This,  It  seons  to  ns,  does 
not  require  discussion. 

"The  Judgment  Is  afQrmed." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT.  FOTTBB, 
ELKIN,  and  STEWART,  JJ. 

A.  W.  Gardner,  for  appellant  Aaron  L. 
Haxen,  John  P.  Lo<Uart,  and  Gregory  ft 
Dickey,  for  applies. 

PER  CURIAM.  There  Is  no  constitutional 
requirement  of  uniformity  in  legislation,  ex- 
cept in  taxation.  "The  mandate  of  the  Con- 
stitution is  negative  that  laws  on  certain  sub- 
jects shall  hot  be  local  or  special.  That 
means  that  they  must  be  general,  and  the  uni- 
formity which  la  discussed  In  the  decisions  Is 
not  a  necessary  requirement,  but  only  a  test 
of  the  generality  which  the  Constitution  com- 
mands." Com.  V.  Moir,  199  Pa.  634,  552,  49 
AU.  SSI,  356.  53  L.  a  A.  837,  85  Am.  SL  Rep. 
801. 

With  this  addition,  which  the  course  of  ar- 
gument seems  to  make  desirable,  the  judg- 
meat  Is  affirmed  w  the  <^lnlon  of  the  learned 
president  of  the  superior  court 


HATHURST  t.  MORIN  et  el. 

(Supreme  Judicial  Court  of  Maine,    May  8. 
1008.) 

1.  MOBTOAQEB  (|  805*)  —  Patuert  —  Chanoi 
IN  FoBic  or  Debt. 

A  mortgagee  is  entitled  to  have  his  mort- 
gam  upheld  and  enforced  according  to  the  terms 
ana  stipulations  of  the  contract  therein  speci- 
fied, which  the  mortgage  was  originally  designed 
to  secure,  and  no  mere  change  in  the  form  of 
Indebtedness,  without  actual  i>ayment  of  the 
debt,  is  deemed  sufficient  to  entitle  the  mort- 
gagor to  a  discharge  or  release. 

{Ed.  Note. — For  other  cases,  see  Mortgages. 
Gent.  Dig.  S  889;  Dec  Dig.  S  305.*] 

2.  Mdktqages  (I  121*)— CoNsracciiON  akd 
Ofbsahoit— ExTBKSiOH  TO  New  Debt. 

In  an  action  at  law  to  foreclose  a  real  es- 
tate mortgage,  an  oral  agreement,  even  for  a 
valuable  consideration,  cannot  be  enforced  for 
the  purpose  of  attaching  a  new  debt  to  the  debt 
which  the  mortgage  was  originally  given  to  se* 
core. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  238;  Dec  Dig.  I  121.*] 

3.  MoBTOAGES  (S  316*)  —  DiscHAaos  —  Beih- 

STATEMEHT. 

After  an  actual  extinguishment  of  the  debt 
secured  by  a  real  estate  mor^pige,  the  mortgage 
cannot  be  revived  by  an  oral  agreonent  to  keep 
it  in  force  to  secure  any  new  and  independent 
debt  which  can  be  made  the  foundation  of  a 
conditional  Judgment  in  an  action  at  law 
brought  by  the  mortgagee  against  the  mortgagor 
to  foreclose  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
CenL  Dig.  {  949;  Dec  Dig.  (  316.*] 

4.  MOBTOAGES  (S  121*)— GORBTBUOnoiI  AND 

Ofebation— ExisnaioN  to  Nbw  Debt. 

If  a  mortgagor  for  a  new  consideration 
makes  an  oral  agreement  that  the  mortgage 
shall  be  continoed  in  force  as  security  for  a  new 
loan,  and  advances  have  been  made  by  the  mort- 
gagee to  the  mortgagor  upon  the  faith  of  audi 
agreement  a  couri  of  eqnity.  In  a  Mil  in  equity 
brought  by  the  mortgagor  to  redeem,  will  refuse 
to  extend  its  aid  to  relieve  the  mortgagor  from 
such  valid  oral  agreement,  on  the  principle  that 
he  who  seeks  equity  must  do  equity. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  g  238;  Dec  Dig.  1  121.*] 

5.  mobtgages  (§  121*)  —  constbucnon  and 
Opebation— Extension  to  New  Debt. 

In  the  case  at  bar  a  writ  of  entry  was 
brought  for  the  purpose  of  foreclosing  a  real 
estate  mortgage,  given  by  the  defendant  Moria 
to  the  plaintiff  October  3.  1809,  to  secure  the 
payment  of  a  note  for  1(900,  given  to  the  plain- 
tiff by  the  defendant  Morin,  payable  at  the  rate 
of  $ii»0  per  year.  October  3,  19(^  the  amount 
due  on  the  mortgage  note  was  94O0l  November 
0.  1903.  the  defendant  Morin  gave  a  second 
mortgage  of  the  same  premises  to  one  Marshall 
to  secure  the  payment  of  $800,  excepting  in  the 
covenant  against  incumbrances  the  first  mort- 
gage to  the  plaintiff,  and  expressly  stating  that 
the  amonnt  then  due  thereon  was  ^400.  At  the 
time  the  action  was  brought  the  note  for  $800 
secured  by  the  secfHid  mortgage  to  Marshall  re- 
mained unpaid,  aod  proceedings  for  the  fore- 
closure of  that  mortgage  were  pending.  October 
3,  1905,  the  defendant  Morin  obtained  from  the 
plaintiff  a  loan  of  $200,  and  gave  the  plaintiff 
a  note  therefor  payable  on  demand,  and  Novem- 
ber 6,  1905,  the  defendant  Morin  obtained  from 
the  plaintiff  another  loan  of  $250.  for  which  he 
gave  the  plaintiff  a  note  payable  in  one  year.  A 
few  days  after  the  last-named  loan  waa  obtain- 
ed the  plaintiff  and  the  defendant  Morin  agreed 
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that  the  last-Damed  loans,  amonnting  to  $4S0, 
Bhoiild  be  secured  bj  the  aforesaid  mortga^ 
Kiven  bjr  the  defendant  Morin  to  the  plaiDuff 
October  8,  1899.  At  the  time  thia  a^reemeot 
vas  made  the  plaintiff  had  actual  notice  of  the 
■econd  mortpige  to  Marshall.  March  5,  190U, 
the  defendant  Morin  was  adjudicated  a  bank- 
rupt, and  thereafterwards  the  defendant  Letour- 
neau  was  dnly  apirainted  and  qualified  as  trus- 
tee in  bankruptcy  of  the  defendant  Morin*s  es- 
tate, and  in  his  capadt;  as  trustee  be  appeared 
in  defense  in  the  plalntifTs  action  to  represent 
the  interest  of  the  creditors  of  the  defendant 
Morin.  The  mortgage  given  by  the  defendant 
Morin  to  the  plaintiff  October  8,  1889,  to  secure 
the  payment  of  the  aforesaid  note  of  f900  con- 
tained no  stipulation  resfwcting  any  other  debt 
or  further  advances,  and  it  did  not  appear  that 
at  the  time  the  mortgage  was  given  toere  was 
any  oral  agreement  in  regard  to  such  advances. 

BtU:  (1)  That  while  it  !•  competent,  in  an- 
swer to  a  bill  in  equity  to  redeem  a  mortgage, 
for  the  defendant  to  show  that  It  would  be  In- 
equitable to  allow  the  plaintiff  to  do  so  upon  the 
payment  of  the  amount  apparently  due  tnereon, 
when  it  appears  that  further  advances  have  in 
fact  been  made  in  punoance,  and  upon  the 
faith,  of  a  valid  oral  agreement  that  the  mort- 
gage should  remain  as  security  for  such  further 
advances,  yet  such  oral  agreement  cannot  be  set 
up  gainst  a  subsequent  mortgagee  or  attaching 
creditor,  nor  can  it  be  invokea  against  the  mort- 

figor  himself  or  his  aasignee  in  an  action  at  law 
rought  by  the  mortgagee  to  foieeloae  the  mort- 

That  there  was  no  new  or  valuable  consid- 
eration for  the  oral  agreemetft  made  "a  few 
days"  after  the  new  loans  of  October  8,  and 
November  0,  1903,  respectively,  were  made. 
That  such  advances  did  not  appear  to  have  been 
made  upon  the  faith  of  sucn  oral  agreement 
And  that  audi  oral  agreement,  entered  into 
wfthoat  any  new  consideration,  and  not  in  pur- 
suance of  any  understanding  between  the  par- 
ties before  the  advance!  wen  made,  was  not  a 
valid  agreement,  and  cannot  ba  antbrced  against 
the  mortgagor  hhnaelf  In  any  pzoceedlng  at  law 
or  in  equity. 

(8)  That  the  plaintiff  was  only  entitied  to 
Judgment  aa  of  mortgage  for  MSO,  with  interest 
from  October  8,  1905. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  238;  Dee.  Dig.  |  121.*] 

(OffldalO 

Report  from  Supreme  Jodldal  Conrt,  Ken- 
nebec County,  at  Law. 

Writ  of  entry  to  forecloBe  a  real  estate 
mortgage,  by  Jolin  W.  Hayhurst  against 
Michael  J.  Morin,  and  J.  A.  Letnorneau  as 
trustee  In  bankruptcy.  Case  reported  to  the 
law  court  Judgment  for  plaintiff. 

Writ  of  entry,  brought  for  the  purpose  of 
ft>reclo8lng  a  real  estate  mortgage,  given  by 
the  defendant  Morin  to  tbe  plaintiff  to  secure 
the  pigment  of  $800.  When  this  cause  came 
on  for  bearing  at  nisi  prlua,  an  agreed  state- 
ment of  facts  was  filed  and  the  case  was 
then  reported  to  the  taw  court  for  that  court 
to  render  such  Judgmoit  "as  the  law  and 
the  facta  require."  The  agreed  statement  of 
facts  is  as  follows: 

"It  is  agreed  that  on  October  8,  1899,  said 
Morin  borrowed  of  said  Hayhurst  the  sum 
of  1900,  and  gave  a  note  secured  by  the  mort- 
gage In  this  cause,  covering  the  land  describ- 
ed In  the  plaintiff's  writ;  that  on  different 


dates  between  said  October  Sd  and  tbe  3d 
day  of  October,  1908,  payments  had  been 
made  on  said  note  amounting  to  the  sum  of 
MOO  as  witnesses  by  tbe  Indorsements  on 
said  note  to  be  applied  to  the  prlndpal  sum 
of  said  note;  that  all  Interest  bad  been  paid 
up  to  the  last-named  date;  that  oa  November 
9,  1908,  said  Morin  gave  to  Peter  Marshall, 
of  Watervllle,  in  said  county  a  mortgage  on 
same  real  estate  to  secure  a  note  for  the 
sum  of  $800^  still  unjMild,  and  In  said  mort- 
age said  Morin  reserved  and  excepted  from 
tbe  covenant  against  Incumbrances  a  certain 
mortgage  given  to  John  W.  Hayhurst  'od 
which  there  is  now  due  tbe  sum  of  (450^; 
that  said  Marshall  has  b^un  foreclosure 
proceedings  on  bis  said  mortgage;  tbat  <m 
October  8,  1005,  and  on  November  e,  1905, 
said  Morin  borrowed  of  said  Hayharst  tbe 
sum  of  $4S0  and  gare  notes  therefor,  signed 
by  himself  and  his  wife,  Alice  Morin;  that 
an  agreement  was  mad^  a  few  days  after 
said  last-named  date,  that  said  sum  should 
be  secured  by  tbe  mortgage  first  given  by 
said  Morin;  tbat  at  tbe  time  of  said  agree- 
ment said  Morstaairs  mortgage  was  not 
recorded;  that  interest  on  all  sums  due 
from  the  said  Morin  to  the  said  Hayhurst 
was  paid  to  Octob^  S,  190S;  that  said  Hay- 
hurst bad  notice  of  the  mortgage  Hist  was 
given  by  said  Morin  to  sidd  Msrshall;  that 
sold  Morin  was  adjudicated  a  banknipt  on 
March  0, 190%  and  J.  A.  Letoumeaa  qualified 
as  trustee  of  bis  estate  March  25,  1907,  and 
succeeded  a  fbrmer  trustee  who  had  reigned, 
and  be  now  comes  into  tills  cause  to  be  beard 
in  bis  said  capacdty;  that  said  Hayhurst 
nvmr  had  but  one  mortgage  on  said  real  ee- 
tate." 

Argued  before  BafflBY,  a  J.,  and  WHITE- 
HOUSB,  SAVAOB,  SPBAR,  OOBNISH,  and 

KING,  JJ. 

F.  W.  Clair,  for  plaintlfl.  Letoumeau  & 
Matthleu,  for  defendants. 

WHITEHOUSE,  J.  This  iB  a  writ  of  en- 
try brought  for  the  purpose  of  foreclosing 
a  mortgage  of  real  estate  given  by  the  de- 
fendant Morin  to  the  plaintiff  October  3. 
1899,  to  secure  the  payment  of  $900,  for 
which  Morin  gave  a  note,  signed  by  himself 
and  his  wife,  Alice  Morin,  payable  at  the  rate 
of  f200  each  year.  Tbe  case  is  reported  to 
the  law  court  upon  an  agreed  statement  of 
facts,  for  the  purpose  of  determining  the 
amount  for  which  tbb  c<mdltlonal  jodgmoit 
shall  be  entered. 

The  facts  disclosed  by  tbe  agreed  stete- 
ment  are  as  follows: 

By  reason  of  tbe  payments  of  prlndpal 
and  Interest  made  on  tbe  note  prior  to  Oc- 
tober 8,  1903,  the  amount  due  at  that  date 
on  the  note  which  the  mortgage  was  given 
to  secure  was  $460.  November  9,  1903,  the 
defendant  Morin  gave  to  one  Marshall  a 
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second  mortgage  to  secure  the  payment  of 
a  note  for  |800,  wlQi  the  following  proTl- 
rion  In  the  corwiant  against  IncnmbranceB: 
"Reserving  and  excepting  a  certain  mortage 
given  to  John  W.  Hayhnrst  on  which  there 
is  now  due  the  sum  of  $450" — and  It  Is 
agreed  that  Haybnrst  never  had  but  one 
mortgage  on  the  premises.  The  note  for 
9800  secured  by  Marshall's  mortgage  re- 
mains unpaid,  and  proceedings  for  a  fore- 
closure of  that  mortgage  are  pending. 

October  S,  1906,  the  defendant  Morin  ob- 
tained from  the  plaintiff  a  loan  of  $200, 
and  gave  him  a  note  therefor,  signed  by  him- 
self and  wife,  payable  on  demand;  and 
November  6.  1905,  obtained  from  the  plain- 
tiff another  loan  of  f250.  for  which  he  gave 
a  note,  signed  by  liimself  and  wife,  pay- 
able in  one  year.  A  few  days  after  the  last- 
mentioned  loan  was  obtained,  an  agreement 
was  made  between  the  parties  that  these 
loans  of  October  3  and  November  6,  IUGS, 
amounting  to  $460,  should  be  secured  by  the 
mortgage  in  question  of  October  8,  1899,  first 
given  by  Morln  to  the  plalntlflT.  At  the  time 
of  this  agreement  the  mortgage  of  November 
9,  1003,  from  defendant  Morln  to  Marshall 
had  not  been  recorded,  but  the  plalnticr  then 
had  actual  notice  of  that  mortgage. 

March  5,  1006,  the  defendant  was  adjudi- 
cated a  bankrupt,  and  on  the  25th  of  the 
same  month,  J.  A.  Letonmeau  was  duly 
qaallfied  as  trustee  in  bankruptcy  of  Morln's 
estate,  and  in  that  capacity  he  appeared 
in  defense  of  this  cause  to  r^reient  the 
interests  of  the  creditors. 

The  plaintiff  claims  that  he  Is  oititled  to 
a  conditional  Judgment  for  a  total  principal 
of  $900.  with  Interest  on  the  first  two  notes 
from  October  3.  1906.  and  on  the  last  two 
notes  from  November  6, 1905,  to  which  dates, 
respectively,  the  interest  on  the  notes  specified 
appears  to  have  been  paid.  Bnt  since  a  Judg- 
ment for  this  amount  would  include  the 
$4S0  represented  by  the  two  loans  of  October 
8  and  November  6,  1906,  made  by  the  plain- 
tiff after  he  had  notice  of  the  second  mort- 
gage given  by  Morin  to  Marshall  two  years 
before,  it  la  conceded  by  the  plaintiff's  at- 
torney ttiat  the  Hen  created  by  the  Marshall 
mortgage  must  have  priority  over  the  lien 
claimed  to  have  been  created  by  the  oral 
agreement  that  the-  last  two  notes  should  be 
secured  by  the  plalntlCfs  mortgage,  and  be 
consents  that,  if  a  conditional  judgment  Is 
rendered  for  the  entire  $900,  that  part  of  It 
r^resented  by  the  last  two  notes  above 
^>eclfled  may.  It  possible,  be  made  subject 
to  the  prior  UeD  of  Marshall  as  second  mort- 
gagee. 

The  defendant  trustee  in  bankruptcy  con- 
tends that  the  Judgment  should  be  for  $450, 
and  interest  from  October  3,  1905,  that  being 
the  balance  due  on  the  original  note  of  $900 
aft«-  deducting  the  payments  ot  principal 
and  interest  made  thereon. 

It  has  been  seen  that  the  mortgage  in 
Qoeatlfni  was  glTen  by  Morin  to  the  plaintiff 


October  8,  1890,  to  secure  a  particular  debt 
evidenced  by  a  note  of  $900.  There  is  no 
stipulation  In  the  mortgage  respecting  any 
other  debt  or  further  advances,  and  It  is  not 
claimed  that  at  the  time  the  mortgage  was 
given  there  was  any  oral  agreement  In  re- 
gard to  such  debt  or  advances.  The  pay- 
ments of  principal  and  Interest  made  on  the 
note  between  1899  and  1903,  reduced  the 
amount  doe  on  the  note  to  $450.  Those  pay- 
ments were  all  indorsed  on  the  note,  and  it 
is  not  in  controversy  toat  the  effect  of  these 
payments  was  to  eztinguish  that  portion  of 
the  particular  debt  specified  in  the  mortgage. 
Thereupon,  on  the  9th  of  November  follow- 
ing, the  defendant  Morin  borrowed  $800  of 
one  Marshall,  and  gave  falm  as  security  there- 
for a  second  mortgage  on  the  same  property 
expressly  referring  to  tbe  platntlCfs  mortgase 
as  one  upon  which  there  was  then  due  the 
sum  of  $450.  Two  years  later  Morln  nego- 
tiates a  new  loan  with  the  plaintiff  for  $200, 
giving  a  note  signed  by  himself  and  wife, 
payable  on  demand.  It  hi  not  suggested  that 
any  allusion  whatever  was  made  to  the 
mortgage  at  that  time,  or  that  there  was 
then  any  understanding  that  this  loan  should 
be  secured  by  the  mortgage.  A  month  later, 
on  November  6,  1906,  Morln  obtelned  from 
the  plaintiff  another  loan  of  $250,  giving  his 
note  therefor  as  before,  and  it  was  not  sug- 
gested that  there  was  any  agreement  or  under- 
stondlng  at  that  time  that  either  of  these 
last-named  notes  should  be  secured  by  the 
plalntlfTs  mortgage.  But  In  the  words  of  tbe 
agreed  stetement  "an  agreement  was  made  a 
few  days  aftw  said  last-named  date  [No- 
vember 6,  1900]  that  said  sum  [$450]  should 
be  secured  by  tbe  mortgage  first  given," 
although  the  plaintiff  then  had  knowledge 
of  tbe  second  mortgage  to  MarshalL 

The  plaintiff  is  entitled  to  have  his  mort- 
gage upheld  and  enforced  according  to  the 
terms  and  stipulations  of  the  contract  there- 
in specified,  wbidti  the  mortgage  was  original- 
ly designed  to  secure,  and  it  is  unnecessary 
to  cite  the  authorities,  whidi  are  numerous. 
In  support  of  the  proposition  that  no  mere 
change  in  the  form  of  the  Indebtedness,  with- 
out actnal  payment  of  the  debt,  is  deemed 
sufficient  to  entitle  tbe  mortgagor  to  a  dis- 
charge or  release.  The  reasoning  in  all  the 
cases  by  which  this  familiar  doctrine  Is  e»- 
tobllshed  proceeds  upon  tbe  assumption  that 
there  has  never  been  an  actual  payment  of 
the  ind^tedness  secured  by  the  mortgage. 
But  it  is  equally  well  established  that,  after 
an  actual  extlngulsbment  of  the  debt,  the 
mortgage  cannot  be  revived  by  an  oral  agree- 
ment to  keep  It  In  force,  to  secure  any  new 
and  Independent  debt  which  could  be  made 
tbe  foundation  of  a  conditional  Judgment,  in 
an  action,  at  law  by  the  mortgagee  against 
the  mortgagor  to  foreclose  the  mortgage. 
Joslyn  V.  Wyman,  5  Allen  (Mass.)  62;  Stme 
V.  Lane,  10  Allen  (Mass.)  74;  Upton  v.  Na- 
tional Bank.  120  Mass.  153 ;  Merrill  T.  Cbase^ 
3  Allen  (Mass.)  839.   In  the  last-named  case 
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the  court  say:  "The  demandant  relies  on  a 
parol  agreement  between  tbe  parties  tbat  the 
mortgage  sboald  continue  aa  a  valid  security 
for  future  advances.  *  *  *  But  the  dif- 
ficulty of  supporting  sucb  an  agreement  Is 
this :  That  a  conveyance  of  land  In  mortgage 
is  a  conveyance  by  a  deed,  defeasible  on  a 
condition  subsequent  By  the  performance  of 
the  condition  the  title  of  the  mortgage  is  de- 
feated, and  the  mortgagor  is  In  of  bis  former 
estate."  See,  also,  Jones  on  Mortgages,  vol. 
1,  §  357,  and  cases  cited,  and  Gyc.  vol.  27,  p. 
1073. 

It  Is  true  that.  If  the  mortgagor  for  a  new 
consideration  makes  an  oral  agreemoit  that 
the  mortgage  shall  be  continued  In  force  as 
security  for  a  new  loan,  and  advances  have 
been  made  by  the  mortgagee  upon  tbe  faith 
of  it,  a  court  of  equity,  In  a  bill  brought 
the  mortgagor  to  redeem,  will  refuse  to  ex- 
tend Its  aid  to  relieve  the  mortgagor  from 
such  valid  oral  agreonent,  on  the  principle 
that  he  who  seeks  equity  must  do  equity.  In 
Upton  V.  National  Bank,  120  Mass.  1S3,  the 
court  say:  "While  an  Indebtedness  other 
than  that  for  which  tbe  mortgage  is  given 
cannot  legally  be  attached  to  such  mortgage, 
yet  It  Is  competent,  In  answer  to  a  bill  In 
equity  to  redeem  a  mortgage,  for  the  defend- 
ant to  show  that  It  would  be  Inequitable  to 
allow  the  plaintiff  to  do  so  upon  the  payment 
of  the  amount  apparently  due  thereon,  Inas- 
mudi  aa  the  defendant  bad,  for  valuable  con- 
afderatloD,  orally  agreed  that  It  should  not 
thus  be  discharged,  but  should  remain  as 
security  for  other  debts."  The  same  equita- 
ble doctrine  prevailed  In  Joslyn  v.  Wyman, 
5  Allen  (Mass.)  62,  and  Stone  t.  Lane^  10 
Allen  (Mass.)  74.  But  In  all  of  these  cases 
tbe  rule  of  law  was  dearly  stated  that  such 
an  oral  agreement  could  not  be  set  up  against 
a  subsequent  mortgagee  or  attaching  credit- 
or :  nor  could  It  be  Invoked  against  tbe  mort- 
gagor himself,  or  bis  assignee,  in  an  action  at 
law  brought  ^  the  mortgagee  to  foreclose 
the  mortgage.  See,  also,  27  Gyc.  1179,  and 
Balcta  T.  Chaffer,  73  Conn.  818,  47  Atl.  327, 
84  Am.  St  1S5. 

In  the  case  at  bar,  as  already  stated,  the 
plaintiff  concedes  that  this  oral  agreement  be- 
tween blmsdf  and  Morln  respecting  tbe  loans 
of  October  8,  and  November  6,  19QS,  cannot 
be  set  up  against  tbe  second  mortgage  to 
Marshall,  of  which  the  plaintiff  bad  actual 
notice.  The  plaintiff  admits  that,  as  to  tbe 
f400  r^resented  by  those  new  notes,  bis 
mortgage  must  be  hdd  subject  to  the  prior 
lien  of  the  Marshall  mortgage. 

But  tbe  plaintiff  Insists  that  this  onl  M^ee- 
ment  could  be  set  tq?  against  the  mor^agor 
liimsdl,  tbe  defendant  Morln,  and  since  tbe 
rights  of  tbe  defendant  Letonmean,  tbe  tms- 
tee  in  bankruptcy,  cannot  be  superior  to  those 
of  Morln,  tbe  oral  agreemait  must  also  be 
enforced  against  tbe  trustee.  It  has  been 
shown,  however,     the  authorities  above  cit- 


ed that,  in  an  action  at  law  to  foreclose  the 
mortgage,  an  oral  agreement  for  a  valuable 
consideration  cannot  be  oiforced  for  the  pur- 
pose of  attaching  a  new  debt  to  that  which 
the  mortgage  was  originally  given  to  secure. 
But  according  to  the  facts  stated  In  tbe  agree- 
ment of  tbe  parties,  there  is  anothw  insnper- 
able  objection  to  the  plaintiff's  claim.  It  is 
distinctly  stated  that  the  oral  agreement  was 
made  some  days  after  the  loans  were  obtain- 
ed. It  does  not  appear  that  the  advances 
were  made  upon  the  faith  of  the  oral  agree- 
ment that  th^  should  be  secured  by  the 
mortgage.  For  aught  that  appears  they  were 
made  without  any  refer^ce  wbatew  to  tbe 
mor^ge.  There  was  no  new  or  valuable 
consideration  for  an  oral  agreement  ttaua 
made,  at  a  different  time,  and  on  a  separate 
occasion,  "a  few  days"  aftur  the  advances 
were  made.  An  oral  agreement,  entered  In- 
to without  consideration  under  audi  circnm- 
stances,  and  not  made  in  pursuance  of  any 
understanding  between  the  parties  b^iore  Che 
advances  woe  made,  Is  not  a  valid  agree- 
ment and  cannot  be  ^forced  against  tbe 
mortgage  himself  in  any  proceeding  at  law 
or  In  equity. 

It  is  accordingly  the  opinion  of  the  court 
that  the  plaintiff  is  only  entitled  to 

Jn^ment  as  of  mortgage  tor  |480,  with 
Interest  fnnn  October  S,  1900. 


BBADLBT  LAND  A  LUMBER  GO.  et  al.  v. 
BASTERN  MFO.  GO. 

(Supreme  Jndidal  Court  of  Maine.    July  10, 

1908.) 

1.  TBOVXB  and  GoNVEBBIOIf  (f  42*)  — DaM- 
A0K8— LiMITSD    INTBBBST    OV  PLAIHTIFP— 

LoaaiKo  PEBurr—TiTLB  to  Logs  Retalnsd 
BT  OwNEB  OP  Land — Such  Ownbb  Canxot 
Recotkb  Fuix  Valtte  in  Trotcb,  Whbit. 
It  is  cmly  when  the  pUintifF  has  the  sole 
rlffht  or  interest  Id  the  property,  or  is  account- 
able therefor  to  some  third  party,  that  he  can  re- 
cover the  fall  value  in  an  action  of  trover. 
Whenever  he  would  have  to  aecoont  to  the 
defendant  or  the  defendant's  vendor  for  tbe 
amount  of  the  latter's  interest  In  the  property, 
he  can  recover  only  the  valns  of  his  own  in- 
terest. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
CoDversioD.  Cent  Dig.  I  248;  Dec  Dig.  S  4S.*] 

2.  Loos  AND  LOOOXNO  (!  SO*)  —  DAMAGES — 
I^UITED  INTEBBBT  Or  PUINTirr. 

When,  by  -the  terms  of  a  logging  "permit.** 
tbe  landowner  retains  the  title  to  the  logs  until 
tbe  operator  shall  have  fnlly  performed  all  hia 
obllgattODs,  bat  leaves  to  him  tbe  riefat  to  any 
balance  of  the  proceeds  of  the  logs  after  deduct- 
ing aU  sums  due  from  the  operator  to  the  land- 
owner under  the  permit,  the  latter  Id  an  aetion 
of  trover  for  the  logs  against  the  operator  or  his 
vendee  can  recover  only  the  amount  so  due  him. 

[Ed.  Note.— For  other  easei^  sea  Logs  and 
Logging,  Dec.  Dig.  |  85.*] 

(OffieiaL) 

Bxc^tlons  from  Srvrraie  Judicial  Oonrt, 
Penobscot  County. 
Trover       the  Bradley  Land  ft  Lomber 


•flte  oOsT  casM  sss  mm*  tople  uaA  iMtton  NtniBBR  In  Dso.  A  Am.  Diss.  IHT  ts  daU.  *  Biportw  IndncM 
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Compauy  and  others  agalDSt  the  Eastern 
Manufacturing  Company.  Verdict  for  plain- 
tiffs, and  defeidant  excevts.  Btzceptlons 
sustained. 

Trover  brocght  hj  the  plalntiCh  against 
the  defendant  to  recover  the  value  of  9^55 
spmce  logs,  containing  868,470  board  feet, 
alleged  to  bave  been  ctmTerted  by  the  de- 
f^dant  fniese  logs  were  cat  by  one 
Charles  W.  Mullen  on  the  plalntUb'  land, 
under  a  written  permit,  and  blm  were 
sold  to  tbB  defendant  The  defendant  sea- 
sonably notlfled  Mullen  to  come  In  and  de- 
fend the  actiim,  and  he  appeared  and  as- 
sumed the  defense.  "The  defoidant  plead- 
ed the  general  lasne  and  a  brief  statement 
setting  up  the  title  to  the  logs  and  lumber  In 
Charles  W.  Mullen,"  and  also  stated  therein 
certain  all^^  facts  In  reduction  of  dam- 
ages. 

Tried  at  the  October  term,  1900,  Supreme 
Judicial  Court.  Penobscot  county.  At  the 
conclusion  of  the  testimony,  the  presiding 
Justice  dhrected  the  Jury  to  return  a  verdict 
for  the  plalntUf  fo^  the  value  of  the  lo^  at 
the  time  of  tbo  conversion,  and  interest  from 
the  date  of  the  writ,  amounting  In  all  to 
$14,660.88.  The  defendant  excited  to  this 
ruling,  and  also  to  cwtaln  rulings  daring  the 
trial,  wbKNbj  certain  evidence  offered  by 
the  defendant  was  «ndnded. 

The  case  is  stated  In  the  opinion. 

Argued  before  EMBBT,  0.  J-.,  and  WHITE- 
HOUSE,  CORNISH,  and  KING,  JJ. 

V.  H.  Appleton  and  Hugh  R.  Chaplin,  for 
plaintiffs.  P.  B.  GllUn  and  J.  F.  Gould,  for 
defendant 

EMERT,  C.  J.  The  plaintiff  landowners 
and  Charles  W.  Mullen  made  an  agreement 
in  writing  In  the  form  known  as  a  "permit" 
by  which  Mullen  was  to  enter  upon  certain 
timber  land  of  the  plaintiffs  and  cut  and  re- 
move therefrom  and  drive  to  market  cer- 
tain kinds  of  timber,  ahd  pay  therefor  a 
fixed  stumpage  price  per  M.  In  the  permit 
were  various  stipulations.  Mullen  was  to 
cut  all  the  burnt  tlmb»  on  the  land  during 
the  lifetime  of  the  permit,  and  all  the  burnt 
timber  left  uncut  was  to  be  scaled  and  was 
to  be  paid  for  by  Mullen  accoi-dlng  to  the 
terms  of  the  permit.  The  stumpage  was  to 
be  paid  In  full  by  July  1st  of  each  year, 
and  all  the  other  requirements  of  Mullen  In 
the  permit  were  to  be  performed  by  blm, 
and  It  was  further  stipulated  that  all  the 
logs  and  timber  cut  on  the  land  should  re- 
main the  property  of  the  plaintiffs  until 
stumpage  blUa  were  paid  "and  all  other  mat- 
ters pertaining  to  this  license  were  fully 
adjusted":  also  that  U  all  these  were  not 
done  within  10  days  after  July  ist  the  plain* 
tiffiB  might  '*take  possession  of  and  sell  at 
either  public  or  private  sale  for  cash  ai^  or 
all  of  the  lumber  cut  under  this  permit  wher- 
ever situated  and  wbethw  manufactured  or 
not  and,  after  deducting  reasonable  ez- 


peilbes,  commissions,  and  all  snms  whlch- 
may  then  be  due  or  may  become  due  from 
any  cause  whatever  as  herein  expressed,  the 
balance.  If  any  there  be,  they  shall  pay  over 
on  demand  to  said  grantee  after  a  reasonable 
time  for  ascertaining  and  liquidating  ail 
amounts  due  or  which  may  become  due 
either  as  stumpage  or  damages." 

Under  this  iwrmlt  Mullen  entered  on  the 
land  each  year,  and  cut  and  hauled  and 
drove  to  market  a  quantity  of  logs  and  lum- 
ber. A  part  of  these,  viz.,  9,555  spruce  logs, 
he  sold  to  the  defendant  The  plaintiffs 
afterward,  claiming  that  the  stumpage  had 
not  been  paid  and  other  stipulations  of  the 
permit  had  not  been  performed,  made  a  de- 
mand on  the  defendant  for  the  logs,  which 
not  being  complied  with  they  brought  this 
action  to  trover  against  the  defendant  for 
conversion  of  the  logs.  Upon  notice  from 
the  defendant,  Mullen  appeared  and  as* 
Bumed  the  defense  of  the  action. 

At  the  trial  the  principal,  If  not  the  only, 
controversy,  was  over  the  matter  of  the  burnt 
timber  named  In  the  permit  The  plaintiffs 
claimed  that  a  large  amount  of  burnt  tim- 
ber which  Mullen  was  bound  by  the  terms  of 
the  permit  to  cut  and  pay  for,  or  bound  to 
pay  for  If  left  uncut,  was  left  uncut  and  not 
paid  for.  Mullen  claimed  that  he  bad  not 
left  uncut  any  burnt  timber  within  the  terms 
of  the  permit  The  defendant  claimed  and 
offered  evidence  to  show  that  the  full  amount 
due  the  plaintiffs  from  Mullen  for  all  damage 
of  any  kind  due  them  tmder  the  permit  was 
$5,166.55,  and  asked  to  have  the  question  of 
those  damages  determined  in  this  action  of 
trover.  The  court  excluded  the  evidence, 
and  instructed  the  jury  to  return  a  verdict 
for  the  plaintiffs  for  tbe  full  value  of  the  logs 
at  the  time  of  the  conversion,  and  interest 
from  tbe  date  of  the  writ  which  amount  was 
914,656.33.  To  these  rulings  the  d^endant 
excited. 

To  sustain  these  rulings  we  would  need  to 
hold  that  the  transaction  between  the  plain- 
tiffs and  Mullen  as  evidenced  by  tbe  written 
permit  was  only  a  conditional  sale  to  Mullen 
of  the  logs  and  lumber  cut,  hauled,  and  driv- 
en to  market  by  him  under  the  permit  and 
that  by  bis  failure  to  perform  In  full  by  the 
time  fixed  any  of  tbe  conditions  of  the  aaile, 
he  forfeited  and  lost  all  Interests  and  rights 
in  the  logs  and  lumber,  and  the  plaintiffs 
could  take  them  or  recover  the  full  value  of 
them  free  from  any  obligations  to  Mullen. 
The  decisions  In  Brown  v.  Haynes,  52  Me. 
578,  Hawkins  v.  Hersey,  86  Me.  894,  30  Atl. 
14,  and  In  other  cases  similar  to  them  were 
made  on  that  ground. 

We  think,  however,  that  this  case  Is  not 
within  the  principle  of  those  cases;  that 
there  is  a  wide  difference  between  tbem.  By 
the  agreement  In  this  cose,  If  the  plalntlfEs 
took  the  logs  and  lumber  for  nonperformance 
of  any  ccmdltlon  in  tbe  agreaneot,  Qiey  were 
to  8^  ttion  or  account  for  them  as  sold,  and 
pay  ovw  the  proceeds  to  MoUoi  after  deduct- 
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\ng  all  amoontB  due  them  under  the  agree- 
ment. Mullen  did  not  lose  all  Interest  and 
right  In  the  logs  and  lumber  he  had  cut,  haul- 
ed, and  driven  to  market,  even  though  he 
did  not  seasonaMr  and  ful]7  perform  some 
one  of  the  terms  of  the  contract  He  retain- 
ed the  right  that  they  should  be  Bold  or  ae- 
counted  for  aa  sold,  and  that,  after  deduction 
of  all  sume,  the  plaintiffs  were  entitled  to 
under  the  agreement  the  balance  should  be 
paid  to  blm.  There  were  no  logs  nor  lumber 
when  the  agreement  was  made.  There  were 
only  trees  anne:ced  to  the  plaintiffs'  realty. 
It  was  the  purpose  to  have  these  made  into 
logs  and  lumber  end  put  In  the  market  to  the 
mutual  profit  of  the  parties.  The  spirit,  the 
real  nature  of  their  agreement,  was  that 
Mullen  should  sever  the  trees  from  the  land, 
convert  them  Into  logs  and  other  lumber,  and 
get  them  to  market  at  his  own  expense,  thus 
greatly  adding  to  their  value,  and  that  the 
plaintiffs  should  retain  the  title  simply  as  se- 
curity for  the  payment  of  what  might  be  or 
become  due  them  under  the  agreement.  That 
amount,  whatever  It  might  be,  with  the  right 
to  enforce  payment  of  it,  was  the  full  extent 
of  their  interest  or  property  In  the  logs  and 
lumber,  and  in  an  action  of  trover  against 
Mullen,  or  his  assignee  or  vendee,  that  Is 
aU  they  are  entitled  to  recover,  since  that 
amount  would  fully  Indemnify  them  for  the 
conversion.  It  Is  only  when  the  plaintiff 
has  the  sole  interest  or  right  In  the  property, 
or  is  accountable  therefor  to  some  third  par- 
ty, that  he  can  recover  the  full  value  In  an 
action  of  trover.  Whenever  he  would  have 
to  account  to  the  defendant  for  the  amount 
of  the  latter's  Interest  In  the  property,  be 
can  only  recover  the  value  of  his  own  Inter- 
est Chamberlain  v.  Shaw,  18  PId£.  (Mass.) 
278,  29  Am.  Dec.  586;  Fowler  v.  Oilman,  18 
Mete.  (Mass.)  267;  White  v.  Allen,  133  Mass. 
423;  Spoor  V.  Holland,  8  Wend.  (N.  Y.)  445,  24 
Am.  Dec.  37 ;  Warner  v.  Valllly,  13  R.  I.  487 ; 
Ganong  v.  Gre^,  71  Mich.  7,  38  N.  W.  661. 
"If  the  plaintiff  having  but  a  limited  tlUe, 
brings  his  action  against  one  having  the  re- 
maining interest,  or  against  one  claiming  un- 
der such  residuary  owner,  he  can  then  re- 
cover only  according  to  his  interest."  Suth- 
erland on  Damages  (2d  Ed.)  1 1136,  and  cases 
cited.  See,  also,  Warren  v.  Kelley,  80  Me. 
612, 15  Atl.  49.  This  rule  of  damages  In  such 
cases  is  equitable  and  reasonable,  since  it 
saves  the  parties  the  expense,  and  the  conrt 
the  burden,  of  a  second  suit  to  compel  an  ac- 
counting and  refunding  In  case  a  plaintiff 
should  be  recalcitrant,  and  also  since  under  it 
the  defendant  would  run  no  risk  of  the  plain- 
tilTs  insolvency.  In  this  case  at  bar  we  find 
no  evidence  of  facts  or  conditions  requiring 
a  Borate  suit  for  the  adjustment  of  the 
amount  due  the  plaintiffs  from  Mullm  under 
the  permit,  since  be  liaa  come  In  and  assumed 
the  defense.  So  far  as  the  defense  In  reduction 
of  damages  Is  equitable  only,  it  was  pleaded, 


and  is  available  In  this  action  under  Rev.  St 
c.  84,  S  17;  and  whether  l^;al  or  equitable 
the  question  of  the  amount  or  value  of  tbe 
plaintiff's  Interest  in  tlie  property,  so  far  as 
now  appears,  can  be  fully  determined  in  this 
action.  Ganong  v.  Green,  71  Mich.  7,  38  N. 
W.  661.  If  difficulties  develop  requiring  It, 
an  auditor  can  be  appointed,  or  the  case  held 
until  other  necessary  proceedings  are  had. 

It  may  be  that  the  whole  amount  due  the 
plahitifCs  from  Mullen  under  all  the  terms  of 
the  permit  would  exceed  the  full  value  of  the 
logs  converted  by  the  defendant  In  such 
case  the  plaintiffs  would  be  entitled  to  the 
full  value,  but  tbe  defendant  has  the  right  to 
bo  heard  upon  that  question  and  tiave  It  de- 
termined before  being  condemned. 

It  follows  that  the  ruling  directing  a  ver- 
dict for  the  full  value  of  the  logs  and  ex- 
cluding evidence  as  to  the  amount  due  the 
plaintiffs  was  erroneous,  and  that  the  excep- 
tions to  that  ruling  must  be  sustained.  This 
makes  it  unnecessaxy  to  consider  tbe  other 
exceptions. 

Bcceptiona  sustained. 

New  trial  ordered. 


CHAPLIN  V.  GERALD  et  aL 

(Supreme  Judicial  C9onrt  of  Maine.   Jane  20, 
1908.) 

L  OomuoTB  (I  176*)— GoHSTBucnov— Bn- 

DBHOI. 

When  a  plaintiff  attempts  to  establish  an 
oral  agreement  as  collateral  to  a  written,  one, 
the  Bcalw  of  proof  at  the  start  are  materially 
borne  down  against  tbe  plaintiff  by  tiie  pre- 
■umpttm  that  tbe  written  contract  contains  the 
whole  agreement  and  the  plaintiff  should  be  re- 
quired to  adduce  clear,  strong,  and  convincing 
evidence  to  outweigh  mich  presumption ;  oUier- 
wise  the  itability  of  written  contracts  will  be 
impaired,  and  resulting  cmfldenea  Uwreia  de- 
stroyed. 

[Ed.  Note.-- For  other  eases,  see  Contraets, 
Dec  Dig.  S  175.*] 

2.  Release  (I  67*)— Evidence— Sdtficighct. 

July  28.  1902/  the  pUintlff  lost  bis  ri^t 
foot  in  a  collUon  between  two  cars  on  the  de- 
fendants* Btrest  tallway,  one  of  which  he  was 
operating  as  a  motorman.  He  did  not  bring 
any  action  to  recover  damages  for  bis  Injuries. 
Also,  the  defendants  denied  all  liability  in  the 
matter.  February  9, 1903,  the  plaintiff  received 
and  accepted  from  the  defendants  the  Bum  of 
$1,000  and  at  the  same  time  an  instrament  un- 
der seal  and  <^  the  following  tenor  was  executed 
Id  duplicate:  "In  consideration  of  the  sum  of 
one  tnousand  dollars  ($1,000)  to  me  In  hand 
paid,  the  receipt  whereof  I  herewith  acknowl- 
edge, I,  John  (Aaplin,  of  Topsham,  Maine,  for 
myself,  my  heirs  and  assigns,  do  hereby  release- 
Amos  F.  Gerald,  E.  J.  Lawrence,  A.  B.  Page, 
S.  A.  Nye,  Henry  M.  Sonle  and  Cyrus  W.  Da- 
vis, asBociatea,  and  also  tbe  Portland  &  Brons- 
wick  Street  Railway,  from  any  claim  by  me  of 
any  name  or  nature  in  the  past  or  at  the  pres- 
ent time,  or  that  may  arise  in  tiie  ftitnre,  by 
reason  of  the  accident  occurring  during  the 
summer  of  1902,  at  or  near  Malfett's  galley,  so 
called,  in  Freeport,  Maine,  in  wliieh  accident  I 
sustained  tbe  loss  of  my  right  foot ;  and  In  con- 
sideration of  the  above  payment  Amos  F.  Ger- 
ald, for  the  associates,  Cyrus  W.  Davis,  Treas- 
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aier  poztlmd  &  Bitinswlck  Street  Railway,  tor 
the  Portland  &  BnmBwick  Street  Bailway,  and 
John  Chaplin  for  loyBetf,  mj  bein  and  anians, 
acree  together  by  our  signatures  herewith  affix- 
ed, tliat  the  above  settlement  shall  be  final  nod 
OMKlodTe.  Made  in  duplicate  this  ninth  day 
of  Vebraanr,  A.  D.  1903."  This  inatnimeat 
was  duly  nnied  by  the  defendants  Gerald  and 
the  Portland  &  Bmnswick  Street  Railway,  and 
also  by  the  plaiatiff.  The  plaintiff  claimed  that 
at  the  time  the  aforesaid  instrument  was  exe- 
cated  the  defendanta  orally  agreed,  in  addition 
to  the  91.000,  named  ia  the  aforesaid  instru- 
ment as  the  conaideratiOD  therefor,  to  fumlah 
him  employment  at  $65  per  month  so  long  as  be 
could  work,  and  that  afterwards,  having  entered 
the  employ  of  the  defendants,  he  continued  to 
woA  for  them  until  March  2,  1004,  when  he 
was  wrongfully  discharged.  The  plaintiff  then 
brought  an  action  of  assumpsit  to  recover  dam- 
ages for  breach  of  the  alleged  oral  contract. 
The  defendants  denied  that  any  such  oral  con- 
tract was  made.  Tha  Jnxy  xetuned  a  verdict 
for  the  plaintiff  tor  90^19. 
Held: 

(1)  That  to  establish,  by  parol  evidence,  inch 
an  extraofdinary  agreement,  aa  a  part  of  the 
consideration  for  the  aforesaid  written  release, 
wherein  it  was  stipulated  to  be  given  in  consid- 
eration of  the  sum  of  $1,000,  the  proof  must 
ariae  abore  the  mere  conflict  of  testimony  and 
become  dear,  convindng,  and  conclusive. 

CZ)  That  the  misupported  testimony  of  the 
p'aintiff.  resting  only  upon  bia  memory  of  a 
conversation  that  occurred  four  years  before 
the  trial,  was  not  such  clear,  convincing,  and 
conclusive  inoof  aa  should  be  required  to  estab- 
lish a  contract  bo  indefinite  in  Its  term  of  dura- 
tion and  80  unreasonable  and  improbable  as 
that  upon  which  the  plalntilTs  action  was 
founded. 

(3)  That  the  finding  of  the  Jnry  that  such  a 
contract  waa  made  was  so  manifestly  against 
the  weight  of  evidence  that  it  ion^t  not  to 
■tand. 

fEd.  Note.— For  other  casca,  see  Release,  Dee. 
Dig.  I  57.*] 

&  BTiDmcB  419*)— Pabol  Etidchoi  Av- 
TEcmio  Wbxtiiiob— Relbasb  or  Pusohal 

I MJUBT— LlAHlUTY. 

Although  In  the  case  at  bar  no  exception 
was  taken  to  the  admlsrion  of  the  testimony  of 
the  plaintiff  that  the  defendanta  agreed,  in  ad- 
dition to  the  $1,000  expressed  in  the  release  as 
the  consideration  tiierafor.  to  furnish  him  em- 
ployment so  loiur  as  be  shoold  be  able  to  woifc. 
and  conseqaoitly  the  qncatini  d  the  admliBlbU- 
ity  at  Bucu  testimony  waa  not  directly  raised, 
yet  the  court  ia  of  Uie  opinion  that  the  plain- 
tifTs  testinKMiT  was  anbject  to  the  general  mle 
that  oral  eviduice  will  not  be  received  to  add 
to  or  vary  the  terms  of  a  written  contract  which 
Is  complete  on  ita  face  and  appears  to  embrace 
an  entire  contract  between  the  parties,  and 
that  the  plaintiff's  testimony  waa  not  competent. 

[Ed.  Note- — For  other  cases,  see  Evidence 
Cent.  Dig.  S  1928;  Dee.  I^TT  419.*] 

(Offlelal.) 

Ob.  matioa  teom  Snpreme  Judicial  Coori 
Sagadahoc  County. 

AmmQwlt  tqr  Jolm  Chaplin  against  Antoa 
F.  Goald  and  others.  Verdict  tor  plaintiff, 
and  defendants  more  to  set  the  same  aside. 
Motion  sustained  and  new  trial  granted. 

Action  of  assumpsit  to  recover  damages 
for  breach  of  an  alleged  oral  contract  to  fur- 
nish the  plaintiff  employment  at  $(t5  per 
month  so  long  as  he  could  work.  The  action 
waa  against  "Amos  F.  Gerald,  B.  J.  Lawrence, 


S.  A.  Nye  and  A.  B.  Page,  all  of  Fairfield,  in 
the  county  of  Somerset  and  state  of  Maine, 
Cyrus  W.  Davis  and  Henry  M.  Scnle,  all  of 
Waterrllle;  In  the  county  of  Kennebec  and  said 
state,  associates,  and  the  Fwtland  &  Bntoa- 
wlck  Street  Railway,  a  corporation  created 
by  law  and  ttavlng  Its  office  at  WaterrlUe, 
In  the  county  of  Kennebec  and  said  state  of 
Maine."  Writ  dated  September  9,  1906.  Ad 
damnum,  $10,000.  Plea,  the  general  Imae, 
with  brief  statement  alleging  *^at  the  con- 
tract declared  on  was  not  in  writing,  and  no 
memorandum  thereof  was  signed  by  the  de- 
fendants to  this  suit  or  either  of  them." 

Tried  at  the  April  term.  1907.  Supreme 
Jadidal  Court,  Sagadahoc  County.  Vwdli^for 
plahitlfl  tor  10,944.19.  The  defendants  then 
filed  a  general  motion  to  have  the  rerdlct 
set  aside. 

Argued  before  EMBRT.  a  J.,  and  WHITB- 
BOtlSE,  SAYAOE,  SPBAB,  CORNISH,  and 

KING,  JJ.* 

Foster.  &  Foster  and  C.  E.  Sawyer,  for 
plaintiff.  Edward  W.  Wheeler  and  Wm.  H. 
Newell,  for  defendants. 

KINO,  J.  Tlilft  eauae  Is  before  tlie  court 
on  defendantif  motloo  to  tet  aside  a  Tecdlct 
against  them  of  $6,944^19  rendwed  in  an  ac> 
tlon  of  assunqnlt  fin-  hreadi  of  an  allied  oral 
contract  to  fumlah  the  i)laintlff  employment 
at  $66  pw  month  so  long  as  he  could  work. 

July  28d,  tlie  plaintiff  sustabied  the  loes 
of  his  right  foot  In  a  odUsion  between  two 
cars  on  tbe  defendants  railway,  tma  of  which 
he  was  operating  as  motorman.  No  actl<Hi 
for  damages  was  brought  for  his  injuries, 
but  on  the  9th  of  February.  1906.  he  met 
the  defendants  In  WatenrUIe  at  tbe  oflBce  of 
Mr.  Davis,  where  be  receired  from  them, 
$1,000;  and  the  following  contract  or  agree- 
ment was  executed  In  duplicate! 

"In  cooalderation  of  the  sum  of  one  thou- 
sand dollars  ($1,000)  to  me  in  hand  paid,  the 
receipt  whereof  I  herewith  adknowledge, 
I,  John  Chaplin,  of  Topsham,  Maine,  for  my- 
self, my  heirs  and  assigns,  do  hereby  release 
Amos  F.  Gerald,  E.  J.  Lawrence,  A.  B.  Page, 
S.  A.  Nye,  Henry  M.  Soule  and  Cyrus  W. 
Davis,  associates,  and  also  tbe  Portland  & 
Bnmawlck  street  Railway,  from  any  claim 
by  me  of  any  name  or  nature  in  the  past  or 
at  the  present  time,  or  that  may  arise  In 
the  future,  by  reason  of  the  accident  occur- 
ring on  the  line  of  the  Portland  &  Brunswick 
Street  Railway  during  the  summer  of  1902, 
at  or  near  Malletf  s  gnlley,  so  called.  In  fi'ree- 
port,  Maine,  in  which  accld«it  I  sustained 
the  lose  of  my  right  foot ;  and  in  considwa- 
tlon  of  the  abore  payment  Amos  F.  Gerald, 
for  tbe  associates.  Cyrus  W.  Davis,  Treasur- 
er Portland  &  Brunswick  Street  Railway, 
and  John  Chaplin  for  myself,  my  heirs  and 
assigns,  agree  together  by  our  signatures 
herewith  affixed  that  the  abore  settlement 
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shall  be  Dual  and  conclosiTe.   Made  in  da- 
plicate  tills  ninth  day  of  February  A.  D.  1903. 
"A.  F.  Gerald.  [Seal.] 
"Portland  &  Brunswick  Street  Railway. 

"By  Gyrus  W.  Davis.  [SeaL] 
"John  Chaplin.  [Seal.]" 

In  his  action  the  plaintiff  alleges :  That  at 
the  time  the  above  release  was  executed  the 
defendants  "promised  him  that  If  he  would 
sign  a  certain  acknowledgement  of  satisfac- 
tion, and  accept  the  sum  of  fl.OOO  in  money, 
they  on  their  part  would  pay  him  $1,000 
and  give  him  employment  at  $65  per  month 
as  long  as  he  could  work";  that  afterwards 
he  did  "enter  the  employ  of  the  defendants 
at  their  car  barn  and  power  house  at  Freeport, 
Me.,  and  continued  In  their  employ  In  a  faith- 
ful attempt  to  perform  his  duties  for  them 
until  the  2d  day  of  March,  1904,"  when  he 
was  wrongfully  dismissed.  The  writ  Is  dated 
September  9,  1905. 

The  defendants  contended  that  no  such 
oral  agreement  was  made,  that  the  plaintiff 
became  so  Inefficient,  remiss,  and'  negligent 
In  his  work  that  his  discharge  was  Justifi- 
able, but  that  in  fact  he  secured  a  position 
elsewhere  and  left  ttielr  employ  without 
being  discharged. 

The  testimony  of  the  plaintiff  in  support  of 
the  alleged  oral  agreement  is  contained  In  his 
answer  'to  the  following  question :  **Q.  Now, 
what  other  consideration,  other  than  that 
contained  in  the  writing,  was  offered  you  at 
that  time?  A.  Mr.  Davis  had  a  clerk  read 
that  paper  to  me  and  then  passed  it  to  me 
and  asked  me  If  I  would  sign  It.  I  says: 
*I  don't  hardly  think  I  can.  It  don't  look  to 
me  as  if  there  was  anything  after  the  bills 
were  paid.'  He  says:  'Look  here,  we  are 
going  to  employ  you.  We  are  going  to  make 
a  further  agreement  from  that  paper  and 
give  you  a  chance  to  work  in  the  Freeport 
car  barn  and  give  you  $66  a  montb,  same 
as  you  were  getting  when  you  were  hurt, 
and  give  you  employment  as  long  as  you 
are  able  to  do  any  work.  Furthermore,' 
be  says,  'there  will  be  no  time,  if  we  should 
sell  out  the  Brunswick  &  Portland  Railroad, 
there  will  be  do  time  but  some  one  of  us 
men  are  doing  business,  and  we  will  see 
you  have  a  Job.'  'If  you  are  going  to  use 
me  that  way  it  Is  all  right.'  I  says :  *I  don't 
think  I  should  sign  that  paper  for  $1,000 
unless  I  have  a  writing  for  my  continuing 
labor.'  Tbey  says :  'You  don't  mean  to  doubt 
our  word,  do  you?*  I  says:  'No,  sir;  If 
you  say  you  will  honestiy  and  Justly  give 
me  $65  a  month  as  long  as  I  am  able  to  work 
to  earn  my  living.  I  will  sign  the  paper.' 
Mr.  Page  says:  'We  will  certainly  do  that. 
Jack,  just  as  we  say  we  will.' " 

No  exception  was  taken  to  the  admission 
of  this  testimony.  The  general  rule  that  oral 
evidence  will  not  be  received  to  add  to  or 
vary  the  terms  of  a  written  contract  applies, 
we  think,  to  such  a  release  as  the  one  above 
quoted. 

TtM  mlj  exception  to  the  role  is  found 


where  from  an  Inspection  of  the  instrument 
it  appears  to  be  incomplete  and  not  to  em- 
brace the  entire  contract.  In  such  case  re- 
sort may  be  had  to  oral  testimony  to  supple- 
ment, but  not  to  vary  or  contradict,  the  writ- 
ten Instrument 

The  Instrument  in  the  case  at  bar  is  not 
incomplete,  but  comprehensive,  and  appears 
to  embrace  an  entire  contract  betwe«i  tbe 
parties.  It  is  not  merely  a  receipt  for  mon- 
ey, which  may  be  explained  by  parol  Ob 
the  contrary,  it  Is  a  formal  release  witness- 
ing in  plain  and  explicit  terms  an  agreement 
discharging  the  defendants  from  all  liability 
to  the  plaintiff  for  the  injury  he  had  receiv- 
ed and  "which  was  to  be  final  and  cooclu- 
sive."  The  testimony  of  the  plaintiff  that 
the  defendants  agreed,  in  addition  to  tbe 
$1,000  expressed  as  the  conslderatimi  for 
the  release,  to  fnmlali  him  omployment  as 
long  aa  be  should  be  able  to  wtn-k,  is,  we 
tbink,  Inconsistent  with  and  t«ida  to  vary 
and  contradict  the  wrlttoi  instrnment  My- 
ron V.  Uniui  Ballroad  Ok,  19  B^  I.  125,  3^ 
AtL  166;  White  T.  Bichmond  ft  D.  B.  Co., 
110  N.  a  460,  15  8.  E.  197;  Horn  MiUer, 
142  Pa.  657,  21  Ati.  994;  Tbe  Cayuga.  50 
Fed.  488,  8  O.  a  A.  188;  James  t.  Bllgb.  11 
Allen  (Mass.)  4;  Oon  v.  BlllBon,  136  Mass. 
603. 

Hie  above  authorities  are  cited  not  moeiy 
In  support  of  the  general  rule,  but  aa  show- 
ing Its  applicability  to  the  case  at  bar. 

However,  In  view  of  the  fact  tiiat  tbe 
quQstion  of  the  competency  of  this  testimo- 
ny la  not  presented  by  exceptions,  and  upon 
whlfdi  counsd  have  not  been  heard,  we  pa« 
to  a  consideration  of  the  moU<ni  for  a  new 
trial  upon  the  evldmce  as  pKseuted  to  tbe 
Jury. 

It  is  of  the  utmost  importance,  we  think. 
In  passing  Judgment  upon  confiicUng  testi- 
mony In  cases  where  an  attempt  la  being* 
made  to  establish  an  oral  agreement  as  col- 
lateral to  a  written  one.  not  to  forget  tbe 
old  and  salutary  rule  that  when  parties  re- 
duce their  contract  to  writing  tbe  law  pre- 
sumes that  the  writing  contains  tiie  whole 
agreement 

In  such  cases  tbe  scales  of  proof  at  tbe 
start  are  materially  borne  down  i^alnst  tbe 
plaintiff  by  that  presumption.  He  should 
therefore  be  required  to  adduce  clear,  strong, 
and  convicting  evidence  to  outweigh  It;  oth- 
erwise, the  stability  of  written  contracts  will 
be  Impaired,  and  resulting  confid«ice  therein 
destroyed. 

The  oral  agreement  as  daimed  to  have 
been  made  at  the  meeting  in  Watervllle.  Is 
most  extraordinary.  The  defendants  did 
not  admit  liability  on  account  of  the  accident 
to  the  plaintiff.  The  $1,000  paid  over  to  the 
plaintiff  by  the  defendants  was  made  up  of 
the  amount  of  the  plaintiffs  lost  time  be- 
tween the  time  of  the  accldmt  and  Febru- 
ary 9,  1908,  at  full  wages,  bis  expenses  for 
medical  attendance,  nursing,  etc.;  but,  not- 


Digitized  by  Google 


CHAPLIN  T.  GSRALD. 


715 


withstundlng  a  denial  of  liability  oa  tbe  part 
of  the  defendants,  and  the  payment  of  the 
$1,000.  the  plalntifl  claims  that  the  defend- 
ants further  agreed  to  famish  employment 
for  him  so  long  as  he  should  be  able  to  work. 
The  full  Import  and  meaning  of  the  allied 
oral  agreement  la  now  clearly  manifested  by 
what  has  since  transpired  as  the  result  of 
it  The  services  of  the  plaintiff  while  In 
the  defendants'  employment  after  February 
9,  1903,  were  unsatisfactory,  at  least,  and 
the  cause  of  much  annoyance  to  them.  Tbe 
cessation  of  those  services  has  produced  liti- 
gation resulting  In  this  rerdlct  of  $6,944.19 
as  damages  for  the  alibied  breach  of  that 
oral  Agreement. 

To  establlah  1^  parol  eTldence  such  an  ex- 
traordinary agreement,  as  part  of  the  cou- 
Blderatlon  for  a  written  release,  wherein  it 
is  stipulated  to  be  given  In  consideration  of 
the  Biim  of  $1,001%  the  proof  "most  rise  above 
the  mere  conflict  of  testimony  and  become 
dear*  convincing,  and  conduslTe."  Liberty 

Halnea,  lOS  He.  182,  68  AtL  738. 

All  the  IndiTldual  defendants,  except  Hen- 
ry K.  SouH  Tlx.,  Amos  F.  Gerald,  EL  J. 
Lawroicek  8.  A.  Nye,  A.  B.  Page,  and  Cyrus 
W.  DftTla,  we  present  at  the  WatervUle 
omference  of  February  9>  1908,  and  J.  W. 
Amick,  a  director  ot  the  railway  company, 
was  atao  preaeqt: 

Page,  Gerald,  and  Amlck  were  witnesses 
at  tbe  trial;  Lawrence  and  Nye  were  sick; 
and  Davis  was  In  New  York.  Bach  of  these 
vitnesses  In  defense  testUed  that  no  such 
oral  agreement  was  made.  We  deem  It  use* 
fnl  to  quote  la  part  some  of  their  testlmraiy. 

Mr.  I^ge  testlfled:  "Q.  Who  suggested 
tbe  basis  of  settlement  between  yon  and 
your  Bssodates  and  Mr.  Chaplin,  at  this 
conference  at  Watervtlle  on  February  9^ 
190S?  A.  Mr.  COiaplbL  Q.  Will  you  explain 
to  the  jury  exactly  what  his  proposition  of 
settlement  was  made  at  that  time?  A.  In  a 
general  way,  be  said  his  medicine  cost  so 
much,  his  doctor's  bills  were  so  much,  he 
had  been  out  of  employment  so  long,  and  he 
ought  to  have  a  thousand  dollars.  Q.  Did 
he  at  that  time  name  any  other  sum?  A. 
No.  Q.  Was,  his  proposition  accepted  by 
yon  and  your  associates?  A.  It  was.  Q. 
Did  you  or  any  of  your  associates  that  were 
present  at  that  conference  tell  Mr.  Chaplin 
whether  or  not  you  recogulzed  any  liabilities 
from  his  injuries?  A.  We  did.  Q.  What 
did  you  say  to  blm?  A.  We  told  him  we 
didnt  consider  we  were  in  any  way  liable 
for  the  accident.  Q.  Was  any  promise  or 
agreement  made  by  you,  or  your  associates, 
as  a  consideration  of  Mr.  Chaplin's  signing 
this  written  contract  or  release,  except  the 
consideration  of  $1,000.  stated  in  the  paper? 
A.  None  whatever.  Q.  Was  any  promise- 
made  by  you,  or  your  associates,  that  Mr. 
Obaplln  should  have  employment  by  you? 
A.  None  whatever,  except  In  a  general  way. 
Q.  Was  anything  said  about  bis  having  wt^- 


es  at  $65  a  month?  A.  I  think  not  Q.  Or 
that  he  should  have  employment  aa  long  as 
he  was  able  to  work?  A.  It  never  was  men- 
tioned. •  •  •  Q.  Did  Mr.  Chaplin  to 
quest  you  and  your  associates  to  agree  with 
him  that  he  should  have  employment?  A. 
Yes,  sir;  he  asked  us.  Q.  Did  he  ask  that 
as  a  condition  of  his  signing  this  agreement? 
A.  He  wanted  It  Inserted  In  the  agreement 
Q.  What  answer  was  made  to  him?  A.  We 
refused  to  do  It  Q.  Did  you  give  him  any 
reason  why  you  declined  to  do  it?  A.  I 
think  Mr.  Gerald  cited  something  about  It 
where  he  had  some  trouble  once.  Q.  What 
further  was  said  about  including  that  In  the 
written  agreement?  A.  I  don't  rememb^, 
but  be  flatly  refused  to  do  It  *  *  *  Q. 
Will  you  state  to  the  jury  the  entire  cot^ 
versatton  relating  to  Mr.  Chaplin's  employ- 
ment by  you  and  your  associates?  A.  At 
that  time?  Q.  Yes.  sir.  A.  He  asked,  as  I 
remember  It  if  he  could  tiave  a  job  in  the 
car  bam,  and  It  was  assented  to.  I  think 
Mr.  Gerald  made  the  r«narlc,  If  I  remember 
right  that  he  had  a  job  there  which  we 
conid  probably  glre  him  if  he  conld  attend 
to  it,  and  was  satisfactory.  Q.  Were  any 
wages  stated?  A.  Nothing.  Q.  Or  the  time 
of  the  employmrat?  A.  It  was  not  men- 
tioned." 

Amos  F.  Gerald  also  testlfled:  *'Q.  Was 
there  any  other  prmnlse  or  agreemoit  made 
by  yon  and  your  associates  with  Mr.  Chaplin 
as  a  condition,  or  consideration,  of  his  sign- 
ing this  paper  marked  'PUT'S  Sr.  A,'  except 
the  consideration  stated  In  the  instrument  it- 
self? A.  Nothing  whatever.  Q.  Was  this 
paper  written  bef(we  or  after  Mr.  Chaplin 
met  the  directors  and  associates  in  Mr.  Da- 
vis* ofiBce?  A.  It  was  written,  the  whole  of 
it.  after  he  had  bem  there  and  had  discussed 
tbe  amount  of  his  bill  and  what  *be  wanted, 
and  had  had  a  general  conversation  In  re- 
gard to  the  amount  Q.  Did  Mr.  Chaplin  a,tk 
that  you  and  your  associates  wonld  provide 
blm  with  employmrait?  A.  Yes,  air.  Q.  Did 
he  ask  that  that  promise  be  made  to  cover 
bis  employment  aa  long  as  he  was  able  to 
work?  A.  Yes,  sir;  I  think  so.  Q.  Without 
any  wages  stipulated  that  he  was  to  receive? 
A.  No,  sir.  Q.  Did  you  consent  to  making 
such  an  agreement  with  Mr.  Chaplin?  A. 
No,  sir.  Q.  Was  any  such  agreement  made? 
A.  No,  sir.  Q.  What  reply  did  you  make  to 
Mr.  ChapUn  when  he  requested  you  to  make 
such  a  promise?  A.  If  permitted,  I  would 
like  to  give  an  Illustration.  Court:  Juat  tbe 
conversation,  what  was  Bald  and  done.  Q. 
State  the  entire  conversation  so  far  as  you 
can  recollect  it  A.  I  told  him  that  we  had 
had  trouble  enough  In  hiring  men  for  a  given 
length  of  time  without  any  other  condition 
connected  with  it,  and  I  says  we  will  never 
do  it  again  for  even  a  very  short  time.  We 
hired  a  man  In  Bath,  at  the  Bath  car  bam, 
as  a  painter.  I  hired  myaelf  at  a  thousand 
dollars  a  year.  He  was  to  take  charge  of  the 
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painting  In  the  car  barn.  The  man's  name 
waa  Mr.  Dale.  After  be  had  been  there  a 
short  time,  be  tfxA  the  notion  In  bta  bead  to 
paint  the  can  In  another  ct^or,  and  any 
designs  he  saw  fit,  and  he  told  me  one  day 
It  was  none  of  my  business  bow  be  painted 
the  cars.  He  was  boss  of  those  cars,  and  be 
told  the  men  afterwards  13iat  I  couldn't  dts- 
cfaa^  blm  because  be  had  been  hired  for  a 
year.  I  undertook  to  discharge  him,  and  he 
stayed  a  day  or  two  longer,  but  the  next 
time  I  went  out  he  went  oat  and  didn't  come 
bacik,  and  he  commenced  a  lawsuit  for  a 
year's  time,  and  I  gave  that  as  a  reason  for 
not  doing  it  Q.  At  that  time,  did  Mr.  Chap- 
lin request  you  to  insert  such  proTlslon  as 
that  In  the  written  agreement  for  aettlementT 
A.  Tes,  sir.  Q.  And  what  answer  did  you 
make?  A.  I  onphatlcally  refused  It,  that  is 
the  reason  I  made  the  iUustratltm." 

Mr,  Amlck  also  testified  that  no  such  oral 
agreement  was  made. 

Against  the  testimony  of  these  three  wit* 
nesses  is  the  plaintUTs  uncorroborated  state- 
ment, unless,  perhaps,  the  drcomstance  that 
he  went  to  work  in  the  car  bam  soon  after 
rebniary  8th.  1903,  and  the  letters  from  Mr. 
Gerald,  the  general  manager.  In  answer  to 
hts,  may  have  some  tendency  to  support  his 
position;  but  the  fact  that  the  plaintiff  went 
to  work  In  the  car  bam  Is  not  Inconsistent 
with  the  defendants'  contention  about  his 
subsequent  employment,  and  for  that  reason 
can  have  no  material  probatlTe  weight  in 
support  of  his  testimony. 

Neither  do  the  letters  of  Mr.  Gerald  rec- 
ognize any  agreement  to  furnish  the  plaintiff 
employment,  but  rather  the  contrary  Is  in- 
dicated therein.  In  his  letter  of  March  1, 
1904,  Mr.  Gerald  says  in  part:  "I  always 
put  all  the  power  of  hiring  and  discharging 
men  In  the  Super's  hands  and  never  do  It 
myself,  for  they  are  responsible  for  their 
helps'  labors.  I  have  written  Mr.  Stront  to 
act  as  he  thinks  best  about  letting  you  go, 
and  I  think  by  bis  letter  that  he  will  do  so." 

It  Is  unnecessary,  were  it  possible  within 
reasonable  limits,  to  analyse  all*  the  testi- 
mony In  the  record  and  point  out  that  which 
militates  against  the  plaintiff's  contention. 
It  is  worthy  of  note,  however,  that  the  plain- 
tiff asserts  with  emphasis  that  no  check  for 
fl.000  was  made  to  him,  and  even  when 
shown  the  canceled  check  with  bis  name  In- 
dorsed upon  It  be  denied  the  signature  with 
an  Imputation  that  it  was  a  forgery.  The 
significance  of  this  testimony  Is  not  merely 
that  It  is  manifestly  untrue,  tmt  rather  that 
it  demonstrates  the  unreliability  of  bis  mem- 
ory, and  Its  apparent  lack  of  capacity  of 
being  readily  refreshed. 

The  Waterrllle  conference  was  had  more 
than  four  years  before  the  trial — a  long  peri- 
od through  which  to  carry  the  exact  words 
of  a  courersation,  such  as  the  plaintiff  at- 
tempts to  reproduce  In  his  testimony. 


A  might  change  In  the  woxOb  t>f  that  coo- 
versatlon  as  reproduced  would  account  for 
the  difference  between  the  contentions  of  the 
parties.  The  defendants  admit  that  tb^  as- 
sented, but  without  any  reference  to  the  re- 
lease wad  entirely  independent  of  it,  to  the 
plaintiff's  tequ«A  for  a  place  to  wwk  pro- 
vided he  was  able  to  att^id  to  it  and  was 
satisfactory.  Bis  contention  Is  that  they 
Iffomlsed  blm,  as  a  part  of  the  consideration 
for  tba  leleaae,  to  furnish  him  employmoit 
so  long  as  he  shoidd  be  able  to  work. 

The  former  contention  Is  natural,  reason- 
able, and  omslstent  with  ttte  tftnatlm  ot  the 
parties  at  tbe  tlm&  The  latter,  however,  is 
improbable,  nnnatural,  and  Irrecon^able 
with  the  drcnmstances  and  conditions  of  the 
defendants. 

The  unsupported  testimoi^  of  the  plaintiff, 
resting  only  np<m  his  mmaey  ot  a  conversa- 
tion tbat  occurred  tour  years  previous,  li 
not  Budi  dear,  convincing,  and  condusive 
proof  as  should  be  required  to  establish  a 
ctmtract  so  Indefinite  In  ite  tern  of  duration, 
and  so  nnxeasonaUe  and  improbable,  as  that 
upon  which  the  plainttfTs  action  is  founded. 

And  when  against  that  unsupported  testl* 
mony  is  placed  the  positive  statements  of  the 
three  witnesses  tor  the  defense  that  no  soch 
oral  ^reement  was  made  by  the  defendant^ 
together  with  the  weight  of  .that  written  re- 
lease in  which  the  plaintiff  himself  dedares 
that  the  settlement  therein  redted  "shall  be 
final  and  condnslve,*'  the  conduslon  is  irre- 
sistible tbat  the  finding  by  the  jury  that  such 
contract  was  made  Is  so  manifestly  against 
the  weight  of  the  evidence  as  shown  by  the 
record  that  It  ought  not  to  stand. 

Accordingly,  the  entry  must  be: 

Motira  snstalned.  New  trial  granted. 


STATE  V.  JELLISON. 

(Supreme  Judicial  Court  of  Maine.  ^  July  1(L 
1908.) 

1.  CaniiKAi.  Law  (|  293*)— Puudeho— Ds- 

UTTBBBB— AOUISSIONS. 

While  a  demurrer  admits  the  truth  of  al* 
lesatioDs  of  fact  well  pleaded,  it  does  not  wi- 
mit  the  correctness  of  statements  or  condosions 
of  law  made  in  the  pleading  demurred  to. 

[Ed,  Note.— For  other  cases,  see  Crimiotl 
Iaw,  Cent  Dig.  i  072 ;  Dee.  Dig.  %  29S;.*] 

2.  Cbihinal  Law  (8  29S*)— Flu  or  Foshee 
AcqniTTAii— Dkmurbbb. 

While  a  demurrer  to  a  plsa  «i  aatnfiris  afr 
quit  may  admit  that  the  acta  of  the  defendaat 
were  the  same  In  both  cases,  it  does  not  admit 
that  the  offenses  charged  wets  tiie  same. 

[Ed.  Note.— For  other  cases,  see  Criminsl 
Law.  Cent  Dig.  I  672 ;  Dec  Dig.  f  29S.*1 

3.  CanrinAL  Law  (S  29*)  —  DzmsEHr  Of- 
fenses—Same Acts. 

The  same  act,  or  group  of  acta,  maj  «af 
stitute  two  or  mote  dutiact  offieosea,  dlnrent 
In  kind  as  well  as  iegnB, 

[Ed.  Note,— For  other  cases,  see  Crimiaa) 
Law,  Dec  Dig.  I  29.*] 
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4.  ObXVIKAL  (I  aOO*)— FOBUKB  JiBOFABDT 

— Saub  Act. 

Whfle  the  constitutional  DrovisloD  that  *no 

fiersoD  for  the  same  offense  aholl  be  twice  put 
Q  jeopardy"  prohibiti  another  prosecation  for 
the  same  offense  when  the  jeopardy  has  been 
once  incnrred,  it  does  not  pronimt  another  pros- 
ecution for  a  different  offense,  though  the  act, 
«r  group  of  acts,  was  the  same. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  386;  Dec  Dig.  I  200*] 

fi.  Cbikihal  Law  (}  202*)— Fobmkb  Jcopabdt 

— UlTLAWrUL  ASSBABLT  AND  RiOT— ASSAULT 
AHD  BaTTEBT. 

The  offense  of  unlawful  aasembly  and  riot,  < 
tinder  Rev.  St.  1903.  c.  124,  |  2,  and  the  offense 
of  assaolt  and  battery  are  distinct  offenses,  dif- 
ferent in  kind,  and  a  conviction  or  acquittal  for 
either  does  not  bar  a  prosecntlon  for  the  other 
offense,  even  though  based  on  the  same  acts. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  I?ig.  i  391;  Dec.  Dig.  }  202.*] 
«.  CsnnnAi.  Law  (|  29(t*>— Dilatost  Flba— 
Bight  to  Plead  Oteb. 

When  a  plea  of  autrefois  acquit  Is  ovei^ 
mled,  and  the  defendant  excepts  and  stands  up- 
on hia  excepdons,  instead  of  pleading  over,  be 
most  abide  the  fate  of  the  exceptions.  If  th^ 
be  determined  against  him.  there  must  be  Soal 
udgment  for  the  state.  Rev.  St  1903,  c.  79, 
56. 

[Ed.  Note.-— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  679;  Dec.  Dig.  1  20a*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Hancock  County. 

Otba  H.  Jellison  was  indicted  for  the  of- 
fense of  unlawful  assembly  and  riot.  A  plea 
of  former  acquittal  was  Interposed,  to  which 
a  demurrer  was  sustained,  and  Jellison  ex- 
cepts. Exceptions  orerruled,  and  Judgment 
for  the  state. 

Indictment  against  the  defendant  for  the 
offense  of  unlawful  assembly  and  riot,  under 
tbe  provisions  of  Bev.  St  1903,  c.  124,  S  2, 
found  by  the  grand  Jury  at  the  April  term, 
1907.  Supreme  Judicial  Court,  Hancock  coun- 
ty, charging  that  the  defendant,  on  April  S, 
1907,  at  EAea  in  said  county,  *'wlth  certain 
other  persons  to  the  number  of  three  and  up- 
wards, to  wit,  with  Joe  Emery,  Charles  Con- 
ners,  Frank  Leighton.  and  certain  other 
wicked  and  ill-dlspoeed  peraons,  said  certain 
•other  wicked  and  lll-dlqioaed  persons  being 
to  tbe  Jnrora  nnknown,  with  force  and  arms, 
to  wit;  wiOi  eggs,  stonea,  ttlcks,  staves,  and 
daba  as  rioters,  routers,  and  disturbers  of 
the  peace  irf  the  state,  In  a  violent  and  tu- 
mnltnons  inanii«  and  unlawfully,  did  aasem- 
ble  and  gather  themaelveB  tt^ther  to  do  an 
iinlawftl  act,  to  wit,  to  make  an  assault  upon 
«ne  Henry  N.  Prli^e,  and  so  b^ng  assrai- 
bled  and  gathered  together  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  with  force 
and  arms,  in  a  violent,  unlawfal,  and  tumul^ 
uona  manner,  to  the  terror  and  dlsturbanoe  of 
otbera,  In  and  npon  the  said  Henry  N.  Prln- 
g\e,  in  tba  peace  of  tbe  state  then  and  there 
beinib  an  aasault  did  make  with  aaid  eggs, 
Btonea,  stlciks,  staves,  and  dubs,  and  him, 
the  said  Henry  N.  Pringle,  did  then  and 


there  beat,  wound,  and  111  treat,  and  other 
wrongs  to  the  said  Henry  N.  Pringle  then 
and  there  did,  to  the  great  injury  of  the  said 
Henry  N.  Pringle,  against  the  peace  of  the 
said  state,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided." 

The  defendant  pleaded  in  bar  an  acquittal 
by  the  Bar  Harbor  municipal  court,  upon  a 
complaint  against  falm  for  the  offense  of  as- 
sault and  battery  upon  tbe  aforesaid  Pringle, 
averring  in  his  plea  that  tbe  offense  of  which 
be  was  acquitted  by  the  Bar  Harbor  mu- 
nicipal court  and  the  offense  for  which  be 
was  indicted  were  one  and  the  same  offense. 

To  this  plea  the  state  by  the  county  attor- 
ney flled  a  general  demurrra.  The  presiding 
Justice  sustained  the  demurrer,  and  the  de* 
fendant  excepted. 

Tbe  case  appears  in  the  opinion. 

Argued  before  EMEB7.  C.  J.,  and  SAT- 
AGE,  PEABODT,  CORNISH,  KINO,  and 
BIRD,  JJ. 

Charles  H.  Wood,  Co.  Atty.,  for  the  State. 
Edward  S.  Clark,  for  defendant 

EMEBY,  C.  J.  Tbe  defendant  was  indicted 
for  the  otteaae  of  unlawful  assembly  and  riot, 
under  Bev.  St  1903.  c  124,  i  2,  viz.,  for  being 
one  of  three  or  more  persons  who  unlawfully 
assembled  in  a  violent  and  tnmaltuons  man- 
ner to  commit  an  assault  np(m  Henry  N. 
Pringle,  and  who,  being  so  assembled,  did  Id 
the  same  manner  commit  the  assault  He 
pleaded  in  bar  an  acquittal  by  the  Bar  Har- 
bor municipal  court  upon  a  complaint  against 
bim  for  the  offense  of  assault  and  battery  up- 
on tbe  said  Pringle,  averring  In  his  plea  that 
the  offense  of  which  be  was  thus  acquitted 
and  that  for  which  he  ts  now  indicted  are 
one  and  the  same  offense.  To  this  plea  the 
county  attorn^  demurred.  Tbe  court  sus- 
tained the  demurrer,  and  the  defendant  ex- 
cepted. The  demurrffl,  of  course,  did  not 
admit  the  correctness  of  any  statements  or 
conclusions  of  law  made  in  the  plea.  Hence, 
though  it  admits  that  tbe  acts  of  tbe  defend- 
ant were  tbe  same  In  both  cases,  it  does  not 
admit  that  tbe  offenses  charged  are  one  and 
the  same.  Whether  tbey  are  the  same  or  dif- 
ferent ofTenses  is  a  question  of  law  now  to 
l>e  determined  by  the  court 

It  waa  said  by  tbe  Connecticut  court  in 
Hurd  V.  State,  2  Boot,  186:  "If  a  prosecution 
and  conviction  before  a  Justice  for  a  simple 
breach  ot  the  peace  be  a  good  plea  in  abate- 
ment or  bar  of  InformaUon  for  riot  it  would 
be  attttided  with  tbe  most  pernicious  conse- 
quences, and  tbe  most  atrocious  offenders 
would  be  exculpated  by  punishments  totally 
inadequate  to  their  crimes."  As  to  that,  an 
aoquittel  would  be  attended  with  as  peml- 
cUyaa  consequences ;  but,  passing  that  consid- 
eration, we  proceed  to  consider  whether  the 
offense  of  unlawful  assembly  and  riot  diarged 
In  tbe  Indictmoit  Is  tbe  same  off«ise  as  that 
of  assault  and  battery  charged  In  tbe  com- 
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plaint  on  which  the  defendant  was  acquitted. 
It  Is  to  be  noted  that  the  CoDstltutlon  does 
not  profatMt  a  second  Jeopardy  for  the  same 
act,  or  group  of  acts,  but  only  "for  tbe  same 
offense."  Dec.  of  Rights,  art  1,  }  8.  The 
acts  and  the  offense  they  constltate  are  dif- 
ferent things,  and  the  same  acts  may  con- 
stitute more  titan  one  offense,  and  also 
different  offenses,  subjecting  tbe  actor  to  as 
many  pnnidimeuts  as  the  offoises  his  acta 
constituta 

ThnB  a  person  by  the  same  acta,  or  group 
of  acts,  may  rlolate  the  statute  against  sell- 
ing liquors;  also  the  statute  against  being  a 
common  sellw  of  intoxicatli^  liquors;  also 
that  against  keeping  a  drinking  bouse  and 
tippling  «hop;  and  also  that  against  main- 
taining a  conuQon  nuisance.  If  he  be  charg- 
ed and  convicted,  or  acquitted,  of  the  viola- 
tion of  one  of  these  statutes,  he  has  been  put 
In  Jeopardy  only  for  that  one  offense,  and 
not  for  tbe  offense  of  violating  any  of  the 
other  statutes.  State  v.  Coombs,  82  Me.  C29; 
State  T.  Maher,  35  Me.  225 ;  State  v.  Inness, 
SS  Me.  fi36L  In  the  opinion  of  tbe  court  In 
this  last  case  are  cited  many'  instances  where 
it  was  held  that  a  person  may  be  punished 
more  than  tmce  for  the  same  act  where  the 
act  constitutes  more  than  one  oCEense.  We 
refer  the  reader  to  that  opinion  for  the  cases. 

The  offense  of  assault  and  battery  and  the 
offense  of  unlawfnl  assembly  or  riot  are  dif- 
ferent offenses.  Neither  Included  the  other. 
A  person  may  commit  either  without  commit- 
ting the  other.  Nevertheless  the  same  acts 
may  sometimes  constitute  both  offenses;  but, 
when  they  do,  the  offenses  are  still  different 
though  the  acts  are  the  same,  and  the  perpe- 
trator of  the  acts  may  be  punished  twice, 
once  for  each  offense.  State  v.  Innera.  53  Me. 
536,  at  page  537;  Hurd  v.  State,  2  Root 
(Conn.)  186;  U.  8.  v.  Peaco,  Fed.  Cas.  No. 
16.018;  Freeland  v.  People,  16  111.  380.  We 
are  aware  that  In  some  states  the  courts  hold 
otherwise,  but  we  think  the  above  Is  the  law 
of  this  state.  It  follows  that  the  exceptions 
must  be  overruled. 

In  the  case  of  State  v.  Inness,  53  Me.  536, 
where  the  court  overruled  the  exceptions  to 
sustaining  a  demurrer  to  a  plea  of  former 
Jeopardy,  final  Judgment  was  ordered  for  the 
state  after  full  consideration  of  the  question 
whether  the  Judgment  should  be  final  or  only 
respondeas  ouster.  The  decision  waa  based 
on  Rev.  St.  1837,  c.  77,  8  28,  now  Rev.  St 
1903,  c.  70.  8  56.  "When  a  dilatory  plea  Is 
overruled  and  exceptions  taken,  the  court 
shall  proceed  and  close  the  trial,  and  the  ac- 
tion shall  then  be  continued  and  marked 
•law,'"  etc.  The  defendant's  plea  of  former 
Jeopardy  was  a  dilatory  plea,  since.  If  over- 
ruled, the  Judgment,  but  for  the  statute  cited, 
would  be  simply  respondeas  ouster.  He 
pleaded  his  dilatory  plea  alone,  without  ob- 
taining leave  to  plead  double,  and,  his  plea 


having  been  adjudged  Insuflldent,  he  except- 
ed, and,  without  obtaining  leave  to  plead  over 
if  his  exceptions  should  be  overruled,  he 
brought  them  directly  to  the  law  court  be- 
fore the  trial  was  closed.  Under  the  statute 
It  must  be  held  that  by  taking  the  courae 
he  did  he  waived  whatever  right  he  may  have 
bad  to  plead  over  when  his  dilatory  plea  was 
overruled,  and  that,  having  thus  elected  to 
abide  by  that  plea,  be  must  fall  with  it 
State  V.  Inness,  53  Me.  536 ;  Furbish  v.  Rob. 
ertson,  67  Me.  35,  page  38 :  Smith  t.  Hunt,  81 
Me.  572.  40  Atl.  69a 

Eixceptlons  overruled. 

Judgment  for  the  stated 


GOFP  V.  RHODE  ISLAND  00. 

(Supreme  Court  of  Rhode  Island.   Feb.  1, 
1909.) 

Elxceptiena  fran  Superior  Court.  Providence 
and  Bristol  Goantlss;  WUlard  B.  Tanner. 

Judge. 

Action  by  Horace  S).  Ooff  against  the  Rhode 
Island  Company.  Verdict  for  plaintiff.  De- 
fendant excepted.    Remitted  for  new  trial. 

Waterman,  Cnrran  &  Hunt  (Lewia  A.  Water- 
man, of  counsel),  for  plaintiff.  Joseidi  G.  Swee- 
ney, tor  defendant 

PER  CURIAM.  0^  evidence  presented  by 
the  record  in  this  case  as  to  the  negligence  of 
the  defendant  so  preponderates  In  behalf  of  the 
defendant  as  to  bring  tbe  case  within  the  role 
laid  down  In  Riley  t.  Rhode  Island  Co..  29  R. 
I.  143,  71  Atl.  69%  which  was  decided  after  this 
case  was  tried  In  tbe  auperlor  court 

Inasmuch  as  further  evidence  may  be  piodac- 
ed  on  another  trial,  the  canaa  will  be  nmltted 
to  the  superior  court  tor  a  new  tiiaL 


COREVO  T.  HOLMAN  ct  a]. 

(Supreme  Court  of  Vermont  Orange.  Jan.  16» 
180».) 

Watim  and  Watbk  Cotnns  (|  107*)  — 

RiOHTB  AS  APVUBTBNAiraES— iNBTBlTCnOlfS. 

The  charge  that  water  running  in  a  house 
or  other  building  may  be  an  appurtenance,  and 
that  water  mnmng  ip  premises  so  situated  and 
under  such  cireumstanceB  that  It  belongs  there 
belongs  to  the  building  or  premisee  cmveyed, 
passes  with  the  building  or  premises  In  tfae  deed, 
under  the  head  of  appurtenances,  but  it  must  be 
BO  used  in  connection  with  the  building  or  prem- 
ises, and  under  such  drcumatances  that  it  con- 
stitutes a  part  of  such  property  so  conveyed, 
for  the  purpose  for  which  It  is  used,  that  it  be- 
longs there,  is  appurtenant  thereto — is  erroneons. 
as  calculated  to  mislead  the  Jury  to  believe  that 
to  be  an  appurtenance  passing  under  a  dfeed 
the  water  must  have  been  running  into  tbe 
buildings  or  on  the  premises  deeded  in  such  cir> 
cumstances  as  to  t>efoDg  to  them,  and  most  have 
been  used  in  connection  with  them  so  as  to  con- 
stitute a  part  of  the  property,  therd>y  excluding 
the  idea  that  tbe  right  to  take  water  from  a 
spring  conld  be  an  appurtenance  If  the  water 
was  carried  from  a  watering  trough,  into  which 
It  ran  from  the  spring,  to  the  boildiDgs  and 
premises  in  pails. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  8  107.*] 
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ExceptlonB  from  Orange  Oounty  Court;  EL 
L.  Waterman,  Jadge. 

Trespass  quare  clausum  by  Joseph  Corero 
against  Elbrldge  Holman  and  anotber.  Ver- 
dict and  Judgmokt  for  plaintiff.  Defendant 
George  Trask  brings  exceptions.  Reversed 
and  remanded. 

Arened  before  BOWBLIi,  C.  and  TT- 
LEB>  MUXSON.  and  WATSON,  JJ. 

N.  L.  Boyden  and  R.  H.  Hanr^,  for  plain- 
tiff. Cowles  &  Moulton  and  David  S.  Conant, 
for  defendant  Trask. 


WATSON,  J.  Tbis  action  was  brougbt  to 
recover  for  the  alleged  tre^ass  of  defendant 
in  laying  a  pipe  Into  a  certain  spring  claim- 
ed by  the  plaintiff,  which  was  situated  on 
land  adjoining  that  of  defendant,  but  be- 
longing to  a  third  person.  As  to  defendant 
Trask  the  Todlct  was  guilty,  and  on  his  ex- 
ceptions the  case  Is  hoe.  33ie  plaintiff  pro- 
duced a  deed  from  one  Sault  and  wife  to 
blm,  conveying  the  farm  on  which  he  resided 
and  containing  ttie  clause:  "With  the  right 
to  a  spring  on  the  X  Seymour  plac^  mean- 
ing the  spring  where  watw  is  now  taken," 
It  was  conceded  1^  both  sides  tliat  this  Is 
the  spring  ben  to  question.  Defendant  1d- 
trodnced  evld«ice  tending  to  Straw  that  for 
upwards  of  00  jmn  the  occupants  of  thef 
premises  owned  by  his  father  under  whose 
author!^  lie  acted  when  he  did  the  acts  com- 
plained of  liad  taken  all  their  watw  for 
household  purpoMS  from  a  watering  trough 
on  the  roadside,  situated  eight  or  ten  rods 
from  the  house.  This  watering  trough  was 
supplied  with  water  from  the  sprtng  In  ques- 
tion hj  means  of  "pump  logs."  The  deed 
of  the  house  and  land  to  the  defendant's  fa- 
ther Included  the  appurtenances.  This  con- 
reyance  was  before  the  deed  from  Saolt  to 
tbe  plaintiff.  Evidence  was  Introduced  by 
both  parties  in  respect  to  which  party  re- 
paired the  spring,  pipe  line,  and  trough.  But 
defendant's  evidrace  tended  to  show  tliat 
bis  father  had  used  the  water  ever  since  be 
had  purchased  the  premises  and  so  under 
a  dalm  of  right,  and  that  the  defendant  had 
kept  the  spring  in  r^lr.  replaced  the  logs 
by  a  pipe,  end  in  1906  laid  a  pipe  from  the 
tronglt  to  his  house. 

A  prescriptive  right  to  take  water  from 
this  spring  for  the  necessary  use  and  benefit 
of  tbe  defendant's  bouse  and  premises  could 
be  acquired  by  taking  water  from  the  wa- 
tering trough  for  that  purpose  in  palls  nnlu- 
temiptedly  under  a  claim  of  right  for  the 
requisite  period,  as  well  as  by  taking  water 
therefrom  by  pipe  running  to  the  bouse  and 
premises,  the  only  difference  being  in  the 
method  of  conveying  the  water  from  the 
watering  trough,  or  by  both  taken  together 
in  succesBlon,  and  pass  as  an  appurtenance 


HOLUAN.  Tig 

in  a  deed  conveying  tbe  property  with  which 
It  Is  thus  connected.  The  plaintiff  does 
not  controvert  this  proposition  In  argument, 
but,  on  the  contrary,  says  there  is  nothing 
In  the  charge  indicating  that  an  appurtenance 
must  be  connected  with  the  house  or  build- 
ing; that  there  was  no  claim  on  tbe  part  of 
defendant  Trask  that  at  the  time  he  took  his 
deed  water  from  this  spring  was  running  to 
his  house  or  land,  but  only  that  be  bad  a. 
right  to  go  to  the  spring  to  get  water  or  to 
the  watering  trough  on  a  third  person's  land; 
and  that  the  charge  of  the  court  rightly  un- 
derstood means  that  the  right  to  go  to  the 
spring  or  trough  for  water  ihay  be  an  ap« 
purteuance.  The  charge  in  this  respect,  to 
which  exception  was  taken,  was  as  follows: 
"Water  running  in  a  bouse  or  other  building 
may  be  an  appurtenance.  Running'water  in 
premises  so  situated  and  under  such  dr- 
cumstances  that  U  belongs  tbae  belongs  to 
the  building  or  premises  conveyed,  passes 
with  the  building  or  premises  in  the  deed, 
under  the  bead  of  appurtenances,  but  it  must 
be  so  used  in  connection  with  the  buildings 
or  premises,  and  xaAa  such  circumstances 
that  it  ccmstltutes  a  part  of  such  property  so 
cfmveyed,  for  the  purpose  for  which  it  is 
used,  that  it  belongs  tbsxe.  Is  appurtenant 
thereta"  Tbea  continuing  the  charge,  the 
court  said:  *The  water  was  not  in  foct  run- 
ning in  the  old  logs  when  these  deeds  were 
made,  according  to  the  situation  as  I  re* 
member  it  When  it  did  run,  it  did  not  run 
across  or  vpon  the  land  conveyed  which 
was  the  Trask  places  and  was  in  no  way 
directly  connected  with  the  premises.  Take 
the  testimony  in  view  of  what  I  have  said, 
and  say  whether  the  water  or  line  of  logs 
or  tbe  spring,  or  any  right  thertin,  was  ap- 
purtenant to  the  premises  couT^ed.  If  it 
was  not,  thai  it  did  not  pass  as  an  appur- 
tenant to  those  deeds." 

We  think  that  portion  of  the  charge  ex- 
cited to  was  well  calculated  to  mislead  the 
Jury  into  iMlieTlng  that,  in  order  to  be  an 
appurtenance  passing  under  the  deeds,  the 
water  must  have  been  running  in  the  build- 
ings or  on  the  premises  in  such  circumstances 
as  to  belong  to  the  building  or  premises 
deeded,  and  must  have  been  used  In  con- 
nection with  them  so  as  to  constitute  a  part 
of  the  property,  thereby  excluding  the  idea 
tliat  the  right  to  take  water  from  the  spring 
could  be  an  appurtenance  if  the  water  was 
carried  from  the  watering  trough  to  tbe  de- 
fendants' buildings  and  premises  In  pails, 
and  the  tendency  of  what  the  court  said  to 
the  Jury  immediately  thereafter  waa  to 
strengthen  such  belief.  This  was  error. 

It  is  unnecessary  to  consider  the  other 
exceptions  argued,  as  they  are  not  likely  to 
arise  on  another  trial. 

Judgment  reversed  and  cause  remanded. 
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AZ^BXANDim  &  HUTCHINSON  t.  CITY 
OF  MONTPBLIBR. 

<SapKme  Court  of  Vermont.  Waobinrttm.  Jan. 
16,  1900.) 

1.  JUDOUENTjl  ^•)— COLU.TEBAI.  ATTACK— 
OlOUNDS— WANT  Or  JUBISDICTION. 

A  Jndgment,  TOld  for  want  of  jnrtedlc- 
tlon  may  be  oollaterally  impeached  by  a  party 
thereto. 

tEd.  Note.— For  other  caseu,  Bee  Judgment, 
Cent.  Dig.  i  031 ;  Dec.  Dig.  S  403.*] 

2.  JUDOmtNT  (I  606*)— COLLATEBAL  ATTACK— 
OSOnNDS— lBBS0ITI.ABmE8. 

A  jndgment  open  to  objectiou  because  of 
irregnlarities  in  the  exercise  of  Juriadiction  can* 
not  be  coliaterally  impeached  By  a  party  thereto. 

[Ed.  Note.— For  other  caaea,  see  Judgment. 
Cent.  Dig.  (  940 ;  Dec  Dig.  f  606.*] 

3.  Municipal  Cosporatiohs  (|  6^>— Ebtab- 

USHICBKT  OF  BTBEET- COURTT  COVBT-^U- 
BI8DI0II*!!. 

The  jnriadictiou  of  the  conotr  conrt  In 
laying  out  and  aBtabllaUng  Ughwaya  In  dtiea  ia 
statutory. 

[Dd.  Note^For  other  caaes,  see  Municipal 
Gorponttiona,  Cent  Dig.  |  142S;  Dec  Dig.  9 
«49.*] 

4  MURICZPAL     COBPOBATIOira     (I     049*)  — 
Btbebts— EsTABuamnifT-CounTr  Codbt— 

JUBISDICTION. 

The  county  court  has  no  Jarisdiction,  on 
appeal  from  the  determination  of  the  council  of 
a  city,  ordering  tlie  reaurrey,  on  application,  of 
a  street,  and  grading  it  and  building  a  retain- 
ing wall  on  the  side  thereof,  to  order  the  city  to 
move  the  wall  on  it,  determining  that  the  wall 
was  In  the  street  aa  resurreyad  tqr  eommisaioners 
appointed  by  it 

[Ed.  Mote.— For  other  caaea.  lee  Mnnfdpal 
Corporationa,  Cent  Dig.  |  1428;  Dec  DIx-  S 
64a*] 

Bzceptlfflu  frran  Washingtoii  County 
Court;  Alfred  A,  Hall.  Judge; 

Applleatfon  Alexander  A  Hu^inson 
agaluBt  the  Olty  of  Montpeller  for  the  Im- 
position of  a  fine  on  the  dty  for  Bonperform- 
ance  of  an  order  of  ttte  county  court  There 
WBB  8  judgment  Imposing  a  One  rendered  on 
the  report  of  a  referee  and  report  of  commlB- 
sloners  In  the  original  case,  and  the  city  ex- 
cepts. BeTorsed,  and  jnd^nent  for  defend- 
ant 

Geo.  W.  Wing,  for  plaintiffs.   Frederick  P. 

Carleton,  for  defendant 

ROWELL,  C.  J.  This  is  an  appllcatiOD 
under  what  Is  now  section  3908  of  the  Public 
Statutes,  to  fine  the  city  of  Montpelier  for 
not  performing  an  order  of  the  county  court 
as  to  making  a  highway  therein  called  Wilder 
street  The  city  council  laid  out  and  survey- 
ed said  street  at  one  time,  but  gave  the  pe- 
titioners, abutting  landowners  and  dwellers 
thereon,  no  notice  of  a  hearing  In  the  mat- 
ter, and  no  record  of  the  survey  was  pre- 
served. So  the  petitioners  applied  to  the 
council  to  resurvey  the  street,  and  to  make 
a  record  thereof,  which  It  did,  and  proceed- 
ed to  grade  the  street,  and  to  cut  it  down  in 
places,  and  to  build  a  wall  on  the  northerly 


side  thereof,  as  hereinafter  stated.  The 
petitioners,  being  dissatisfied  with  the  action 
of  the  council,  appealed  therefrom  to  the 
county  court,  when  commissioners  were  ap- 
pointed, who  resurveyed  the  street  and  re- 
ported that  a  retaining  vail  had  been  built, 
as  aforesaid,  and  was  In  the  street  as  laid 
out  and  surveyed  by  them,  and  improperly  lo- 
cated, and  should  be  placed  further  back  on 
the  banlc.  and  onto  the  land  of  one  Blancb- 
ard.  The  report  was  accepted,  and  the  street 
established  as  surveyed  by  the  commission- 
ers, with  the  usual  orders  as  to  time,  etc 
After  this  the  city  moved  the  wall  some  at 
the  easterly  end,  but  none  of  the  rest  of  It 
and  it  still  stands  within  the  surveyed  limits 
of  the  street  &nd  that  is  the  nonperformance 
of  the  order  complained  of.  The  court  ac- 
cepted the  report  of  the  referee  In  this  case, 
adjudged,  pro  forma,  that  the  city  had  not 
performed  said  order,  and  fined  it  so  much, 
to  be  expended  in  making  the  street  according 
to  the  report  of  the  commissioners,  under  the 
direction  of  a  commissioner  to  be  appointed 
by  that  court 

The  city  claims  that  the  county  court  had 
no  authority  to  order  the  wall  to  be  moved 
out  of  the  surveyed  limits  of  the  highway  as 
it  did,  and  consequently  that  that  part  of  Its 
Judgment  Is  void.  The  petitioners  claim  that, 
as  the  dty  was  a  party  to  the  proceedings  In 
which  the  Judgment  was  rendered,  It  Is  bound 
thereby  as  long  as  the  Judgment  stands,  and 
cannot  Impeach  It  collaterally,  and  relies  for 
this  on  State  r.  Vernon,  25  Yt  244.  But  that 
case  Is  not  in  point  for  It  did  not  go  upon 
the  ground  of  want  of  Jurisdiction,  but  only, 
at  most,  of  irregularity  of  its  exercise,  and 
therefore  the  Judgment  could  not  be  Impeach- 
ed collaterally  by  a  party  thereto.  But  a 
Jndgment  void  for  want  of  Jurisdiction  may 
be  Impeached  by  a  party  thereto  In  any  way, 
and  at  any  time,  for  it  Is  no  Judgment  In  law. 

So  the  question  is  whether  the  court  had 
authority  to  order  the  wall  to  be  moved.  If 
It  had.  it  was  statutory,  for  that  is  its  only 
source  of  authority  in  laying  out  and  estab- 
Itsblng  highways ;  and,  on  the  question  here 
involved,  the  statute  is  essentially  the  same 
as  it  was  in  1852,  when  the  order  was  made, 
the  nonperformance  of  which  gave  rise  to 
the  case  of  State  v.  Williston,  81  Vt  153. 
That  was  an  indictment  against  four  towns 
on  this  very  statute  for  not  building  a  bridge 
across  Onion  river  according  to  the  order  of 
the  county  court.  The  commlBSloners  recom- 
mended in  their  report  that  a  bridge  should 
be  built  ui>on  a  plan  and  in  the  manner  there- 
in set  forth,  and  specified  with  great  pai^ 
tlcularlty  how  it  should  be  done,  the  material 
to  be  used,  the  workmanship  of  its  construc- 
tion, and  the  like.  The  court  accepted  the 
report  established  the  bridge,  and  ordered  it 
to  be  built  as  specified  In  the  report  This 
court  said  that  the  duty  of  laying  out  es- 
tablishing, building,  and  keeping  lo  repair 
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hlsAwayfl  and  bridges  is  imposed  npon  towns 
tbrou^b  the  agency  of  their  officers,  and  that 
the  sole  object  of  the  L^lslbtnre  in'  con^ 
ferrlng  Jurisdiction  of  the  subject  In  certain 
cases  on  the  county  court  is  to  compel  towns 
to  discharge  that  dnty;  bat  that  the  court 
has  no  Jurisdiction  over  tlie  manner  In  which 
that  dnty  shall  be  performed,  except  as  to 
grading  lillls;  that  all  that  towns  are  re- 
quired to  do  la  to  make  a  highway  that  is 
safe  and  conTenlent  for  public  trav^,  and 
such  as  the  ptdtllc  necessity  reQUires,  but  that 
the  form,  material,  and  manner  of  construc- 
tion are  left  to  the  Judgment  and  discretion 
of  the  town  on  which  the  duty  Is  Imposed,  the 
only  limitation  being  that  It  shall  be  done  so 
as  to  he  safe  and  anfficdent  and  convenient 
for  public  .use ;  that  If  the  court  bad  a  right 
to  control  towns  in  this  respect,  they  would 
be  bound  to  perform  tkelt  orders  strictly, 
and  If  any  Insufficiency  anse  by  reason  of 
snch  performance,  It  would  be  unjust  to  make 
them  reeponiUble  for  it  It  was  held,  there- 
fore, that  the  conn^  court  bad  no  power  to 
order  the  bridge  to  be  constructed  upon  the 
plan  submitted,  nor  to  be.  built  In  any  par- 
ticular manno',  nor  to  prescribe  the  material 
nor  the  woiftmanshlp,  and  that  consequently 
its  order  to  that  extent  was  void,  ^is  case 
is  not  dlstinguiBhable  from  Uiat  In  legal  ef- 
fect, and  therefore  It  must  be  held  that  the 
order  In  question  to  the  extent  here  Inv^ved 
is  Told  for  want  of  Jurisdiction  In  the  court 
to  make  It 

Judgment  remsed,  and  Judgment  for  the 
d^<raidant  to  recover  its  costs. 


PEERT  V.  WARD  et  al. 
(8npT«me  Court  of  YermoDt.  Washington. 
Jan.  16,  1909,) 

1.  MoBTOAOES  (f  2SS*)— Transfeb  or  Propbb- 

TT—ASSUMPnoN  OF  InCUUBBANCE— LlABIL- 

ITT— Grantor  as  Subett. 

A  grantee  who  accepts  a  deed  reciting  his 
agreement  to  afisnme  and  pay  as  a  part  o{  the 
price  a  mortgage  made  by  the  grantor  and  who 

f:oes  into  posseuiMi  under  the  deed,  is  primarily 
iable  for  the  mortgage  debt,  and  the  grantor  is 
a  snrety  and  may  sue  the  grantee  on  hU  failure 
to  pay  the  Interest  on  the  debt,  whether  the 
gnncor  has  paid  It  or  not 

[Bd.  Note^For  other  eases,  see  Mortgages, 
Cent.  Dig.  fi  756.  TOT;  Dec  l5lg.  {  283.«J 

2.  IWDEifNirr  (I  15*)— Pleadinq. 

In  all  cases  of  conditions  to  indemnify  and 
save  harmleM  or  to  discharge  and  acquit  plain- 
tiff from  any  damage  by  reason  of  a  particular 
thing,  the  proper  plea  is  n<Ki  damaiflcatns,  and, 
If  there  be  any  damage,  plaintiff  must  set  It  op 
by  reply. 

[Kd.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  I  42;  Dec,  Dig.  {  15.*] 

8.  iRDEHNrrr  ({  16*>— Pubadinq. 

The  nlea  oiF  non  damnifieatos  cannot  be 
pleaded  wlen  tbe  eondItI<»i  la  to  discharge  and 
acquit  plaintiff  from  a  bond  or  other  partlcalar 
thing,  and  defendant  must  set  forth  amnnatlTe- 
ly  toe  special  manner  of  iKrformanee. 

VBid.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  f  42;  Dec.  Dig.  S  15.*] 


4.  SfoBTOAOES  (S  284*)— Tbanbfes  of  Propeh- 

TT— AsaUKPTION  OF  InCnilBSAITCX— LlABIL- 
ITT  TO  GrANTOB. 

A  grantee  assumed  to  pi^  a  mortgage  on 
tbe  land  executed  by  the  grantor.  The  mort- 
gagee sued  the  grantor  for  the  interest  due  on 
the  debt,  and  sued  to  foreclose  the  mortgage. 
The  decree  of  foreclosure  became  absolute,  and 
the  mortgagee  took  possession.  The  land  was 
then  worth  more  than  Uie  amount  of  the  de* 
eree.  Subsequently  the  grantor  settled  the  suit 
against  him  by  paying  to  the  mortgagee  a  sum 
less  than  the  amount  of  interest  due  at  the  com- 
mencement of  the  suit  and  the  costs.  Held,  that 
the  act  of  the  mortgagee  in  taking  possession 
on  the  decree  becoming  absolute  operated  as  a 
purchase  of  the  land  in  satisfactioQ  of  the  debt 
and  the  grantee  was  liable  to  the  grantor  only 
for  the  amount  expended  In  the  SDit  against  him 
for  the  interest 

_[Ed.  Note.— For  other  cases,  tee  Mortgages, 
Dec.  Dig.  I  284.*] 

Exceptions  from  Washington  County  Court ; 
Alfired  A.  Hall,  Judge. 

Action  by  D.  A.  Perry  against  W.  H.  Ward 
and  another.  There  was  a  Judgment  for  de- 
fendants, and  plaintiff  excepts.  Reversed  and 
rendered. 

John  W.  Gordon  and  J.  Ward  Carver,  for 
plaintiff.  M.  M.  Gordon  and  A.  A.  Sargent, 
for  defoidants. 

ROWELL.  p.  J.  On  February  26,  1902,  one 
Sprague  sold  and  conreyed  a  farm  to  tbe 
plaintiff,  who  gave  back  a  mortgage  thereon 
to  secure  bis  note  for  $2,750  for  part  of  tbe 
price,  payable  at  five  years  date,  with  Inter- 
est annually.  Six  months  later  the  plaintiff 
sold  and  conveyed  tbe  farm  to  tbe  defend- 
ants, who,  in  the  deed  to  tbem,  assumed  and 
agreed  to  pay  the  mortgage  debt  as  part  of 
the  price.  Subsequently  the  defendants  sold 
and  conveyed  tbe  farm  to  Carr  and  wife,  who 
In  like  manner  assumed  and  agreed  to  pay 
said  debt  as  a  part  of  the  price;  and  they 
sold  and  conveyed  It  to  Curtis  and  wife  In 
the  same  way.  After  all  this,  and  on  April 
24,  1905,  Sprague  sued  the  plaintiff  to  tbe 
June  term  of  the  county  court  for  tbe  Interest 
then  due  on  the  note.  He  also  brought  a  pe- 
tition to  tbe  same  term  against  Curtis  and 
wife  and  a  subsequent  mortgagee  to  fore- 
close said  mortgage,  and  obtained  a  decree 
limiting  by  agreement  between  the  parties 
thereto,  the  time  of  redemption  as  to  part  of 
the  note  to  December  l,  1905,  which  not  being 
paid  the  decree  became  absolute,  and  Sprague 
took  possession  of  the  farm,  and  remained  iu 
possession  until  be  sold  It.  When  be  took 
possession,  tbe  farm  was  worth  more  than 
the  amount  of  his  decree.  After  that  and  ou 
May  14,  1906,  the  plaintiff  settled  Sprague's 
suit  against  him  by  paying  to  Sprague  $216.80 
damages,  which  was  less  than  the  amount  of 
Interest  due  on  the  note  at  the  commencement 
of  the  suit,  and  $66.76  as  and  for  the  costs  of 
foreclosure  and  the  motion  to  shorten  time, 
making  In  all  $282.56,  which  he  seeks  to  re- 
cover here,  together  with  $24.15  that  he  laid 
out  and  expended  for  legal  services  and  his 
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own  expenses  in  and  about  that  salt  On 
the  facts  found  the  court  rendered  judgment 
for  the  defendants,  to  which  the  plaintiff  ex- 
cited. The  plaintiff  claims  certain  other 
exceptions  that  the  court  disallowed  as  not 
being  pn^ierly  taken.  But,  as  counsel  say 
they  regard  It  Immaterial  whether  they  were 
properly  taken  or  not,  we  do  not  consider  the 
matter. 

The  defendants,  by  taking  their  deed  from 
the  plaintiff  and  going  Into  possession  under 
It,  ther^y  assumed  and  agreed  to  pay 
Sprague's  mortgage  as  part  of  the  purchase 
price,  whereby  as  between  the  plaintiff  and 
the  defendants  the  defendants  became  pri- 
marily liable  for  the  payment  of  the  mort- 
gage, and  the  plaintiff  became  their  surety 
therefor,  and,  according  to  some  of  the  cases, 
the  land  be<^me  the  primary  fund  out  of 
which  payment  was  to  be  made,  while  accord- 
ing to  others  the  purchase  mon^  reflerved 
the  grantees  became  the  primary  fund.  Wells 
T.  TwAet,  67  Vt  223,  Oreen  r.  Eelley,  64  Vt 
309.  24  AO.  183,  Field  T.  HamUton,  46  Vt  35. 
Comstock  T.  Drohan,  71  N.  T.  0,  and  Dmry 
T.  Holden,  121  lU.  13(Md  N.  B.  547.  are  of 
the  first  class.  Rice  t.  Sanders,  152  Mass. 
108,  24  N.  E.  1079.  8  L.  B.  A.  816,  23  Am.  8t 
Rep.  804,  and  Torrey  t.  Thayer.  87  N.  J. 
Law,  339.  are  of  the  second  clasa.  See  an  ex- 
tended note  on  this  whole  subject  in  78  Am. 
Dea  72-80. 

Ab  the  dd!endants  i^rsed  to  pay,  thay  were 
bound  to  do  more  than  to  Indemnify  and 
save  liarmleBa.  Th^  were  bound  to  pay; 
and  so.  when  the  Interest  fell  doe  tar  which 
Sprague  sued  the  plaintiff,  the  defendants 
should  baTo  paid  it  and,  not  baring  done  so, 
the  plaintiff  could  have  su^  them  and  recor- 
ered  the  amount  of  It,  whether  he  had  paid 
it  or  not  This  is  so  by  all  the  casea.  Locke 
T.  Homer,  181  Mass.  98,  41  Am.  B^  199; 
Rice  T.  Sanders,  1B2  Mass.  lOa  24  N.  B.  1079, 
8  Li  R.  A.  815,  23  Am.  St  Rep.  804,  above 
cited.  And  It  is  well  shown  by  the  rules 
of  pleading.  Thus  In  all  cases  of  conditions 
to  indemni^  and  save  harmless  the  proper 
plea  is  non  damnlflcatns,  and,  if  there  be  any 
damage,  the  idaivtlff  must  reply  It  But  this 
plea  cannot  be  pleaded  when  the  condition  Is 
to  discharge  and  acquit  the  plaintiff  from 
such  a  bond  or  other  particular  thing,  for 
ttiere  the  defendant  must  set  ffnrtb  afflrma- 
tively  the  special  manner  of  performance. 
It  is  otherwise,  however,  when  the  condition 
Is  to  discharge  and  acquit  the  plaintiff  from 
any  damage  by  reason  of  such  a  bond  or  oth< 
er  particular  thing,  for  that  Is  in  effect  the 
same  as  a  condition  to  Indemnify  and  save 
harmtess.  1  Saund.  110,  note  (1).  But  when 
Sprague's  decrte  of  focedosure  became  abso- 
lute, and  he  took  possession  thereunder.  It 
(iterated  in  law  as  a  purchase  of  the  l^rm  by 
lUm  in  satisfaction  of  bis  mortgage  debt ;  the 
value  of  the  fknn  th«i  being  more  than  the 
amount  of  his  decree.  After  that  the  plain- 


tiff bad  no  right  to  settle  with  Sprague  aud 
pay  him  as  he  did  and  charge  it  to  the  de- 
fendants, for  Sprague  had  already  been  paid 
In  full.  But  the  plaintiff  was  damnified  by 
that  suit  to  the  amount  of  ¥24.15  that  he  laid 
out  and  expended  in  and  about  the  same  as 
aforesaid,  for  which  the  defendants  were  to 
blame,  as  they  should  hare  paid  as  they 
agreed.  The  plaintiff,  therefore,  is  entitled 
to  recover  that  sum,  with  interest  thereon 
from  May  14,  1906,  when  be  paid  It 

Judgment  reversed,  and  Judgment  toe  the 
plaintiff  accordini^. 


PORTER  T.  EVERTS*  ESTATE. 

(Supreme  Court  of  Vermont.    Rutiand.  Jan. 
14.  1909.) 

1.  CONTBAOTS  (I  22*)— ACGEPTAHCB  OW  OvFXB 

— FOBM. 

The  acceptance  of  a  proposal  may  be  com* 
munlcated  by  conduct 

[Ed.  Note.— For  other  cases,  see  GontraetL 
Ont  Dig.  SI  07-^.  104^106;  Dea  Dig.  f  22.*] 

2.  C01TTBACTB  (f  22*)— AccKPTANCC  or  Oftib— 

SUFFICIBNCT. 

Under  a  written  proposal  by  decedent  to 
have  paid  from  her  estate  to  plaintiff  money  if 
she  sEould  refrain  from  certain  acts,  etc.,  tt 
is  immaterial  to  plaintiff's  rigtiti  whether  she 
accepted  it  in  wnting,  where  it  appears  that 
plaintiff's  conduct  conformed  to  thentoposal,  and 
that  decedent  knew  that  jrialntiff  had  under- 
taken to  perform  on  her  parL 

[Ed,  Note.— For  other  caMS,  see  CmtractB, 
Cent.  Dig.  H  67-08, 104-10eri)ec  Dig.  I  22.*) 

3.  Wills  (|  88*)— Whj.  DisnnGuisnEO  fbou 

COKIBACT— iNStBtncSKT  ConSTBUBD. 

Decedent  execnted  an  Instromoit  prorid- 
Ing  in  the  first  paragrai^L  that  if  phdntiff  sboold 
refrain  from  certain  acts,  decedent  would  have 

paid  from  her  estate  to  plaintiff  a  specified  sum. 
The  second  paranaph  provides  that,  "If  she 
promise  all  this.  1  agree  that  this  sum  shall  be- 
paid  to  her  next  after  mj  foneral  expenses,  snd 
that  at  the  same  time  and  In  the  same  way  shall 
be  paid  to  her  a  sum  snfficlent  to  pay  the  three 
mortgages  on  her  land."  The  third  paragraph 
recited  that  decedent  would  leave  fumftore,  etc., 
with  plaintiff  to  dispose  of  in  her  own  family 
and  wherever  decedent  might  direct  The  foarth 
paragraph  provided:  **I  leave  this  aa  an  obli- 
gation to  whomsoever  shall  settle  my  estate." 
etc.  Held,  that  the  first  two  paragraphs  impos- 
ed a  contract  obligation  upon  decedent's  esUt^ 
and  that,  while  the  instmment  la  of  a  twof(4d 
character,  the  third  paragraph  being  in  the  na- 
ture of  an  attempted  testamentary  dispositioa. 
the  point  of  division  is  at  the  end  of  the  second 
paragrapbi,  making  the  provision  for  the  PST- 
ment  of  the  mortgages  part  of  the  eontnrt  ob> 
ligation. 

[Ed.  Note.— For  other  eases,  see  WOk,  Dee. 
Dig.  I  88.*] 

Bxceptlons  from  Rudand  County  Court; 
John  H.  Watson,  Judge. 

Action  by  Jennie  L.  Porter  against  tb» 
estate  of  Frances  P.  Everts;  James  A.  Mer- 
rill, executor.  From  the  Judgment  idabitiir 
briugs  exceptions.  Reversed  and  taidered. 

Argued  before  ROWELU  a  J.,  and 
TYLER,  HASELTON,  POWERSL  and 
MILES,  J^. 


•For  other  oaaaa  tm  mum  tiwlo  and  saetion  NUMBBR  la  Doc  *  Am.  Digs.  U07  to  datay  *  Bapoitor  IdMim- 

Digiti2ed  by  Google 


PORTEE  V.  EVERTS-  ESTATE. 


723 


E.  L.  Waterman  and  F.  S.  Piatt,  for  plain- 
tiff. Hontoa  &  Stlckney  and  O.  M.  Barber, 
for  defendant 

HASELTON,  J.  This  la  an  action  of  aa- 
Rumpait  The  tacts  were  found  by  a  referee, 
who  reported  that  there  was  doe  the  plaintiff 
on  the  28th  day  of  September,  1908,  the  snm 
of  $6,921.68.  The  county  conrt  rendered 
JndgmflDt  for  the  plalntlfT  for  $2,065.71,  with 
Interest  thereon  from  September  29,  1903. 
The  plalntUr  excepted,  claiming  that  she 
Should  have  had  Jndgment  for  96,821.68, 
with  Interest  from  ttie  date  laat  named. 
Whether  or  not  judgment  Bbonld  have  been 
for  the  lamer  of  the  two  sums  named  de- 
pends upon  the  coiutmctl<m  of  an  Install- 
ment in  writing  which  will  ^resenfly  be  set 
ont  in  tuD.  Frances  P.  BrertB  was  a  widow 
lady  residing  in  Rutland.  The  plalntUt, 
Jennie  H  Fortor,  who  had  a  bnsband  end 
children,  was  the  niece  of  Un.  Everts.  The 
relations  between  Mrs.  Everts  and  her 
niece,  and  the  Porter  family  generally,  were 
of  a  Tery  friendly  cbaractiK,  and  bo  remain- 
ed  until  the  death  of  Mrs.  Ererbi.  Septonber 
28,  1803.  Mr.  Porter,  husband  of  the  plain- 
tiff, received  financial  assistance  from  Mrs. 
Everts  at  dlflferent  times,  and  the  plaintiff 
and  other  members  of  the  Porter  family 
■wen  in  varlons  ways  of  assistance  to  Mrs. 
Everts,  m  order  to  an  understanding  of 
the  written  Iiwtmment  referred  to,  we  quote 
from  the  referee's  repwt  as  follovrs:  "Dnr^ 
ing  her  frequent  sicknesses  the  last  years 
of  hor  life,  Mrs.  Everts  wwi  accustmned  to 
call  upon  the  Porter  family  for  their  care, 
and  X  find  Hiat  the  different  members  of 
the  Porter  family  always  responded,  and 
that  <m  some  occasions  the  plaintiff  stayed 
with  Mrs.  Everts  night  and  day.  The  plain- 
tiff, in  ordOT  to  assist  in  maintaining  her 
family,  canvassed  to  some  extent  for  books, 
pictures,  and  oOier  articles,  and  at  times 
rented  rooms  in  bet  house  to  families  and 
for  the  storage  of  goods."  In  these  circum- 
stances, Mrs.  Everts,  on  the  9th  day  of  Octo- 
ber, 1899,  signed  and  delivered  to  ttie  plain- 
tiff, Mrs.  Porter,  the  following  written  In- 
strument: 'Jutland  Ci^  Hospital.  October 
9,  1880.  I  make  this  contract,  or  bargain,  or 
agreement  with  my  niece,  Jennie  I*.  Porter, 
because  I  do  not  want  her  to  go  about  the 
streets,  selling  pictures,  books,  or  anything 
else  (as  she  has  done  the  last  two  or  three 
years,  and  as  she  has  commenced  to  do  now, 
for  Mr.  Brehmer),  and  so  that  I  may  feel 
free  to  call  upon  her  tor  such  swvlces  as  I 
may  need  or  want,  and  which  she  has  for 
a  long  time  roidered  me,  I  agree  to  have 
her  paid  from  my  estate,  after  my  death, 
such  a  sum  as  will  pay  her  ten  dollars  a 
week  during  my  lif  ^  wheUier  I  live  one  year 
or  ten.  The  first  vre^  for  which  she  sball 
oe  paid  to  beghi  this  9th  day  ot  October, 
188n,  providing  she  shall  tell  Mr.  Brduner 
to-ntght  that  she  cannot  sell  bis  book,  and 
will  j^mise  that  during  my  life,  she  will 


not  leave  Rutland  except  for  a  drive  during 
one  day  and  bade  at  nl^t,  without  letting 
me  know,  and  that  she  or  some  member  of 
her  family,  shall  see  or  hear  from  me,  at 
least  once  in  every  twenl7-fonr  hours  as  for 
a  long  time  past,  when  I  have  been  in  Rut- 
land— unless  I  shall  at  any  time  release  them 
from  doing  so.  Also  she  must  promise  me 
that  she  will  not  rent  or  allow  to  be  rented 
any  room  or  rooms  In  her  home,  ^ther  to 
any  family  or  tor  flie  storing  of  any  goods 
without  my  consoit.  If  she  promise  all  this, 
I  agree  that  this  sum  shall  be  paid  to  her 
next  after  my  funeral  expoises,  and  that  at 
the  same  time,  and  la  the  same  way  shall 
be  paid  to  her  a  sum  suflldent  to  pay  tiie 
three  mortgages  cm  her  land.  One  held 
H.  H.  Dyer  of  $8,200.00,  one  fadd  by  B.  F. 
Dunklee  of  $000.0(K  and  one  hdd  by  the 
Marble  Savings  Bank,  of  f750.00,  together 
with  whatever  Interest,  taxes  and  insurance 
may  be  ibea  du&  8o  tiiat  die  may  have 
her  home  free  from  d^>t.  If  She  so  chooses. 
I  also  leave  with  Jennie,  to  dispose  of,  to 
her  own  family  and  whoever  I  shall  dhiect 
her,  whatever  of  my  furniture,  bo<^  pic- 
tures, clothes,  etc,  'which  slutll  be  in  her 
liouse  or  in  my  possession  when  I  die,  and 
she  shall  not  give  iq>  anything  belonging  to 
m^  to  any  one.  at  any  time,  except  as  I 
shall  direct  her,  tor  I  want  her  to  have 
what  have  beesi  called  my  'old  duds.*  I 
leave  this  as  an  obligation  to  whomsoever 
Shan  settle  my  estate  after  my  death,  and 
no  sums  of  money  found  diarged  to  Ned 
or  bis  chUdren  are  to  be  deducted  from  this 
sum.  Neither  any  bequest  I  may  make. 
Frances  Porter  Everts." 

The  body  of  the  above  instrumoit  was 
written  by  i/Oa.  Portw,  but  Mrs.  Everts  at 
the  time  site  dgned  and  ddivered  It  was  to 
full  possession  of  all  her  faculties.  At  the 
foot  of  the  foregoing  Instrument  Is  an  un- 
dated paragraph  signed  by  Mrs.  Porter,  which 
reads  as  follows:  **I  agree  to  Calthttilly  per- 
form my  part  of  tbe  above  agreemrat;  and 
that  Hils  paper  may  be  destroyed  at  any  thne 
when  Mrs.  Everts  shall  -c<»i8lder  any  of  it4 
conditions  broken  by  me,  she  to  be  the  only 
Judge  of  my  faithfulness,  and  my  posseeslcm 
of  this  paper  to  be  proof  that  she  Is  raitlrely 
satisfied  wlfh  my  discharge  ot  the  obliga- 
tions Imposed  iQion  me.  Jennie  L,  Porter." 
The  referee  does  not  find  when  Mrs.  Porter 
signed,  nor  does  he  find  that  she  ever  signed 
to  the  knowledge  of  Mrs.  Everte,  but  he  does 
find:  "That  the  plaintiff  after  the  9tb  day  of 
October,  1899,  ceased  to  go  about  the  streets 
selling  books,  pictures,  or  anythtog  dse,  and 
that  plaintlfl  notified  Mr.  Bremer,  on  the 
ev^ing  ot  October  8;  1899,  that  she  could 
not  canvass  for  him  any  longer;  that  the 
plaintiff  did  not  leave  Rutland  after  October 
9,  1889,  without  the  knowledge  and  consrat 
of  the  said  Frances  Porter  Everts;  that 
some  member  of  the  plaintlfiTs  family  saw  or 
heard  from  Frances  Porter  Everts,  at  least 
once  to  every  24  hours  after  said  date ;  and 
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tbat  th«  plaintiff  thereafter  rented  no  rooms 
In  her  house  to  families  or  for  the  storage  of 
goods." 

In  view  of  the  above  and  other  flndlnga  of 
the  referee,  It  Is  Immaterial  when  the  plain- 
tiff signed  the  paragraph  beginning,  "I  agree 
to  faithfully  perform."  It  would  be  Immate- 
rial If  she  never  signed  It  Her  conduct 
from  the  9th  day  of  October,  1899,  to  the 
death  of  Mrs.  Everts,  four  years  afterwards, 
was  a  full  performance  of  the  things  re- 
quired of  her  In  the  proposal  of  Mrs.  Everts, 
and  carried  with  It  an  acc^tance  of  the  pro- 
posal, and  a  promise  to  perform.  The  close 
relations  of  the  aunt  and  niece  conttouous 
up  to  the  time  of  the  death  of  the  former, 
die  direct  way  in  which  the  things  the  niece 
did  and  refrained  from  doing  related  to  and 
affected  the  aunt,  the  fact  that  on  two  or 
three  occasions  Mrs.  Everts  made  remarks  to 
the  effect  that  she  had  made  provision  where- 
by ftlrs.  Porter  would  be  well  paid,  showed 
that  Mrs.  Everts  knew  that  her  proposal  had 
t>een  at  least  tacitly  accepted,  and  that  Mrs. 
Porter  had  undertaken  to  perform  on  her 
part,  and  was  carrying  out  her  undertaking, 
and  with  the  other  facts  found  compelled  the 
finding  of  the  referee  as  to  the  amount  due 
the  plaintiff.  It  Is  Quite  elementary  that  the 
acceptance  of  a  proposal  may  be  communicat- 
ed by  conduct  Wald's  Pollock  on  Contract^ 
p.». 

The  undertakings  on  the  part  of  Mrs.  Ev- 
erts embodied  In  the  first  and  second  para- 
graphs of  tbe  Instrument  signed  by  her  be- 
came and  are  contract  obligations  binding  up- 
on her  estate.  Ihe  third  paragraph  of  the 
Instrument,  relating  to  the  furniture,  books, 
pictures,  clothes,  etc.,  of  Mrs.  Everts,  things 
left  with  Mrs.  Porter,  Is  no  part  of  the  con- 
tract, although  It  throws  some  light  upon 
the  relations  of  Mrs.  Everts  and  Mrs.  Port- 
er and  the  probability  of  the  contract  above 
stated.  That  paragraph  is  In  the  nature  of 
an  attempted  mortuary  disposition  of  things 
which  she  desired  no  stranger  to  her  affec- 
tions to  have  or  use  or  handle,  and  while  It 
shows,  SB  Is  argued  for  the  executor,  that 
the  written  Instrument  In  question  Is  of  a 
twofold  character,  It  shows  with  equal  clear- 
ness that  the  point  of  division  is  at  the  close 
of  the  second  paragraph.  It  Is  argued  for 
the  executor  tbat  tbe  point  of  division  should 
be  deemed  to  be  at  a  comma  after  the  phrase 
"funeral  expenses"  In  the  second  paragraph; 
but  the  provisions  of  the  first  paragraph  and 
of  the  second  are  all  Inseparably  bound  to- 
gether In  a  clear  expression  of  a  proposed 
■contract  natural  and  proper  to  be  entered 
into,  and  to  dismember  the  second  paragraph, 
and  treat  the  promise  of  money  to  pay  the 
mortgages  otherwise  than  "in  the  same  way" 
that  the  promise  to  pay  $10  a  week  is  treat- 
ed, 1b  something  which  no  rule  of  Interpreta- 
tion permits  us  to  do.  By  tbe  contract  Mrs. 
Everts  exacted  much,  no  one  can  say  other- 


wise, and,  aa  became  her,  shift  agreed  to  pay 

generously. 

It  Is  said  In  the  brief  for  the  executor  tbat 
the  paper  signed  by  Mrs.  Everts  Is  a  suspi- 
cious document,  and  that  the  fact  that  tbe 
body  of  It  iB  In  the  handwriting  of  Mrs. 
Porter  stamps  her  as  a  schemer,  and  "the 
concoction  of  her  scheme"  Is  mentioned.  Slie 
Is  spoken  of  as  "Inducing"  Mrs.  Everts  to 
sign,  but  there  Is  absolutely  nothing  in  tbe 
case  as  presented  to  this  court  to  warrant 
these  expressions.  Tbe  final  paragraph  of  the 
agreement  reads:  "I  leave  this  as  an  obliga- 
tion to  whomsoever  shall  settle  my  estate 
after  my  death,  and  no  sums  of  money  fosnd 
charged  to  Ned  or  his  children  are  to  be  de- 
ducted from  this  sum.  Neither  any  bequest 
I  may  make."  It  Is  argued  that  this  iodi- 
cates  that  the  provision  of  money  to  pay  the 
mortgages  was  in  the  nature  of  an  attempted 
testamentary  disposition  of  pn^rty,  but  its 
bearing  is  the  other  way.  The  sum  from 
which  nothing  was  to  he  deducted  obviously 
included  both  the  aggregate  amount  of  tbe 
$10  a  week,  for  none  of  this  was  to  be  paid 
In  the  lifetime  of  Mrs.  Everts,  and  the  amount 
necessary  to  pay  the  mortgages.  All  this,  as 
Mrs.  Everts  made  clear,  was  to  be  a  contract 
obligation  binding  upon  her  estate,  and  tbe 
language  used  was  well  calculated  to  prevent 
any  such  contest  aa  Is  here  made. 

Judgment  reversed,  and  Judgment  for  tbe 
plaintiff  for  $6,921.68,  with  interest  thereon 
from  September  29,  1903.  and  costs  of  salt 
Let  the  Judgment  be  cortlfled  to  the  iffobats 
court 


DAVIS'  ADM'X  V.  RUTLAND  R.  CO. 

(Supreme  Court  of  Vermont    Bntland.  Jan. 

16.  1900.) 

1.  Pleading  ($  238*)— AuBnoHnn— Kx« 

Cause  of  Action. 

Where  it  is  sought  to  amend  aa  original 
declaration,  if  the  court  is  in  doubt  on  inspec- 
tion of  the  oriffinal  declaratioo  and  the  amend- 
ment whether  the  amendment  declares  upon  tbe 
same  cause  of  action,  it  may  inaulre  dehors 
them. 

[Ed.  Note.— For  other  cases,  see  Pleaduig. 
Cent  Dig.  &  623 ;  Dec.  Dig.  S  288.*] 

2.  Appeai,  awd  BBBoa  (S  918*)— Rcvraw— 
Pbesumptions — Amenduent  of  Pleadiitg. 

If  necessary  to  support  tbe  lower  court'i 
notion  in  allowing  tbe  amendment  of  a  declaia- 
tion,  it  may  be  presumed  on  appeal  that  tb* 
c-uiirt:  inquired  dehors  the  pleadings  and  fonnd 
that  the  amendment  declared  on  the  same  cause 
of  action  as  tbe  original  deelantion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3710;  Dec.  Dig.  i  91&'l 

3.  PLBADIPra  (8  248*)— ASCEWnMENlV-DrFFEB- 

BNT  Causes  of  Action. 

An  amendment  to  a  pleading  setting  up  tbe 
same  matter  more  fully  or  differently  u  aJlow- 
able,  but  not  an  amendment  setting  ap  a  dif- 
ferent matter. 

[Ed.  Note.— For  other  ca^s,  see  Pleadingi 
Cent  Dig.  S  686;  Dec.  Dig.  $  24&«] 


•!For  otlMT  cMee  see  same  toplo  and  section  NUHBER  In  Dec.  *  Am.  Digs.  UOT  to  date,  *  Rvortar  ZaduM 

Digitized  by  Google 


Vt)  DAVK'  ADU'Z 


4.  Plbadino  (I  248*)— Amen DUENT. 

A  declaration,  in  an  action  for  the  death  of 
a  railroad  employ^  which  did  not  allege  that  de- 
cedent did  not  know  of  the  breaches  of  duty  al- 
leged therein,  was  properly  amended  to  supply 
the  omission ;  the  amendment  not  declaring  on 
a  different  matter,  but  on  the  same  matter  more 
fully  and  accurately  laid. 

[Ed.  Note.-~For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  086-709;  Dec.  Dig.  S  2*8.*] 

5.  Mastbb  and  Sebvakt  (S  286*)— Injubus 
TO  Sebvant— Question  fob  Jubt. 

Id  an  action  for  the  death  of  a  railroad  em- 
ploy6,  a  motion  for  verdict  on  an  amended  count 
of  the  declaration  because  there  was  no  evi- 
dence of  decedent's  ignorance  of  breaches  of  du- 
ty alleged  therein,  one  breach  of  which  was  not 
propeiiy  equipping  a  car,  leaving  tbe  brakes  In 
a  defective,  negligent,  and  dangerous  condition, 
was  properly  overruled,  where  defendant  prac- 
tically conceded  that  decedent  neither  knew  nor 
could  be  charged  with  Imowing  the  condition  of 
the  brakes,  it  appearlttf  that  too  car  was  a  for- 
eign car  received  under  such  circumstances  that 
decedent  could  tiave  known  nothing  about  it, 
since  plaintiff  bad  a  right  to  go  to  the  jury  on 
tbe  claim  of  negligence  in  not  properly  equlp- 
pii^  tb«  car. 

[Ed.  Kote.— For  other  cases,  aee  Master  and 
Senrant,  Dec.  Dig.  |  286.*] 

6.  Mabtbb  and  Sebtaht  (|  206*)— Assukp- 
TIOK  OP  Risk. 

Tn  a  death  action,  a  motion  for  a  directed 
verdict,  on  ibe  ground  of  absence  of  testimony 
to  show  decedent's  knowledge  of  defendant's  al- 
leged breeches  of  daty,  did  not  raise  the  ques- 
tion of  decedent's  assumption  of  the  risk  of  one 
of  the  breaches  as  a  usual  risk  of  the  employ- 
ment,  since  such  risks  are  assumed  whether  tbe 
servant  knows  of  them  or  not 

fEd.  Note.— For  other  eases,  see  Blaster  and 
Servant,  Cent  Dig.  |  560;  Dea  Dig.  |  206.*] 

7.  APPBAI.  AND  EBBOB  (|  2T8^—RE8BB VATIC  N 

OF  Obounds  of  Hetxbw  —  Exczptions — 

SUFFICIEWCT. 

Where  defendant  submitted  instructions 
covering  practically  tbe  whole  law  of  the  case, 
an  exception  to  the  court's  refusal  to  charge  aa 
requested  and  to  the  charge  as  given  on  the 
subject-matter  of  the  regaests  Is  too  general  and 
indefinite  (o  be  available  on  asqpeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1620-1621;  Dee.  Dig.  » 
273.*] 

8.  Mabtee  and  Sebvant  (§  145*)  — Bulib  — 

constbdctior. 
A  railroad  company's  rnle  that  when  cars 
are  placed  on  a  siding  tbe  brakes  mast  be  set. 
and  If  on  a  ^rade  the  wheels  must  also  be  block- 
ed, and  derailing  switches  when  in  use  must  be 
set  to  ground,  applies  when  cars  are  placed  on 
a  siding  to  be  left,  and  not  where  a  car  was 
shifted  to  a  siding  by  one  train  for  the  purpose 
of  passiDg  over  it  to  be  taken  by  a  train  then 
waiting  for  it.  ' 

IBd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  2S8;  Dec.  Dig.  S  145.*] 

9.  Appeal  and  Ebbob  (§  1010*)— Review— 
FiNDiNOS  OF  Fact—Con oLusivENEss. 

Where  the  constniction  of  a  railroad  com- 
pany's rule  was  submitted  to  the  court,  tbe  mat- 
ter of  practical  construction  thereof  by  em- 
ployte  being  pertinent  to  the  question,  its  find-  , 
Ing  of  such  coQstmctioD  is  conclnsive,  there  be- 
ing evidence  to  support  it. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  397&-3982;  Dec  Dig.  g 
1010.*] 
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10.  Masteb  and  Sebvant  ({  293*)- Action 
FOB  Death  of  Sebvant— Inbtbuctions— Go- 
ing Betond  the  Evidenoe. 

In  an  action  against  a  railway  companr 
for  the  death  of  an  employ^  in  a  collision  with  a 
runaway  car,  where  there  was  no  evidence  that 
better  means  of  stopping  runaway  cars  were  in 
use  by  other  railroads,  nor  that  any  means  oth- 
er than  those  used  by  defendant  would  have 
been  more  effective,  except  that  there  was  evi- 
dence that  switch  keys  had  been  taken  from  sta- 
tion agents  along  the  line  so  that  they  were  unr 
able  to  derai^  the  car  when  notified  by  the  dis- 
patcher, a  charge,  going  beyond  the  matter  of 
the  switch  keys,  and  allowing  the  jury  to  in- 
quire generally  whether  an^  and  what  other 
means  should  have  been  provided,  was  erroneous 
as  not  jnstified  by  the  evidence. 

rEd.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  293.*] 

Exceptions  from  Rutland  County  Court; 
Wm.  H.  Taylor,  Judge. 

Death  action  by  Silas  H.  Davis'  adminis- 
tratrix against  tbe  Rutland  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
excepts.  Reversed  and  remanded. 

Butler  A  Moloney,  tar  plaintiff.  M.  C 
Webber  and  P.  M.  Meldcm.  for  defendant 

ItOWEIX,  C.  J.  This  Is  case  for  negli- 
gence in  causing  the  death  of  the  inteetats 
by  means  of  an  escaped  freight  car  collid- 
ing with  an  engine  that  vas  being  run  by 
the  Intestate  as  defendant's  servant  liatillnff 
a  passenger  train  from  Butland  to  BeUow» 
Falls. 

Tbe  or^nal  declaration,  wbldi  contained 
but  one  count,  did  not  allege  that  tbe  In- 
testate did  not  know  of  tbe  different  breach- 
es of  duty  therein  allied,  and  the  plaintiff 
was  allowed  to  file  an  amended  count  au^ 
plying  that  omission.  It  is  objected  that  this 
was  error,  for  that  the  original  declaration 
showed  no  cause  of  action,  and  to  amend 
by  showing  one  was  to  declare  upon  a  new 
cause  of  action,  which  Is  not  allowable.  Bnt 
there  was  something  to  amend  by,  and  If 
the  court  was  In  donb^  on  Inspection  of  the 
original  declaration  and  the  amended  count, 
whether  the  latter  declared  upon  the  same 
cause  of  action  as  Hie  former  or  not,  It  could 
Inquire  dehors  them,  to  ascertain  how  the- 
fact  was;  and,  if  necessary  in  order  to 
support  Its  action,  we  should  presume  It  did 
Inquire  and  found  that  it  declared  upim  the 
same  cause.  Lycoming  Fire  Ins.  Co,  v.  Bill- 
ings, 61  Vt.  810,  17  AtL  715.  And.  besides,. 
the  test  Is  whether  the  proposed  amendment 
Is  a  different  matter,  or  the  same  matter 
more  fully  or  differently  laid.  If  the  latter, 
yon  can  ammd;  If  the  former,  yoa  cannot. 
Daley  v.  Gates.  65  Vt.  581,  27  Atl.  18S.  Now 
here  it  is  obvious  on  inspection  that  the 
amended  count  does  not  declare  on  a  dlffer'- 
ent  matter,  bat  on  the  same  matter  more 
fully  and  accurately  laid,  and  so  no  error. 

The  defendant  moved  for  a  verdict  on  the 
amended  count,  for  that  there  was  no  evi- 
dence tending  to  show  that  the  Intestate  did 
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not  know  of  th«  different  breaches  of  dut7 
therein  assigned.  The  motion  was  over- 
ruled. Six  breaches  were  assigned,  but  only 
fonr  submitted  to  the  Jury.  These  were:  (1) 
Not  properly  equipping  said  car,  in  that  the 
brakes  were  defectlTe,  inanfflclent,  and  In  a 
n^Ugent  and  dangerous  condition;  (2)  al- 
lowing the  derailing  device  to  be  insofflcient 
and  misplaced;  (3)  not  establishing  rolea 
and  regulations  for  the  government  of  em- 
ployte  In  operating  said  device  and  having 
It  in  proper  condition;  and  (4)  not  providing 
means  for  derailing  cars  that  bad  escaped 
onto  the  main  line,  and  for  preventing  them 
from  doing  damage.  But  the  court  could 
not  grant  the  motion,  for  that  would  have 
deprived  the  plaintiff  of  the  opportunity  of 
going  to  the  Jury  on  the  claim  that  the  de- 
fendant was  negligent  in  not  properly  eqnlp- 
plug  the  car,  In  that  the  tirakes  were  de- 
fective, tnsufBclent,  and  In  a  negligent  and 
dangerous  condition;  whereas,  the  defend- 
ant practically  concedes  that  the  intestate 
neither  knew,  nor  can  be  charged  with  know- 
ing, the  condition  of  the  brakes  in  this  re- 
spect, for  It  says  in  Its  brief  that  the  un- 
contradicted testimony  was  that  the  intes- 
tate knew,  or  should  have  known,  of  all  the 
risks,  "exc^t  the  alleged  defective  brake." 
And  this  exertion  Is  Justly  made,  for  the 
car  was  a  foreign  car,  and  came  Into  the  de- 
fendant's yard  at  Rutland  only  eight  days 
before  the  accident,  and  was  taken  to  East 
Walllngford  three  days  later,  and  placed 
and  loaded  on  a  apor  track,  where  It  re- 
mained till  the  day  of  the  accident,  so  that 
it  Is  easy  to  say  that  the  Intestate  Imew 
nothing  about  the  car  nor  the  condition  of 
its  brakes. 

The  defendant  invokes  under  this  motion 
the  doctrine  that  the  servant  assumes  the 
nsoal  and  ordinary  risks  Incident  to  his  em- 
ployment, and  applies  it  to  the  failure  of  the 
brake  to  work  and  hold  the  car  because  the 
chain  suddenly  kinked,  as  its  testimony  tend- 
ed to  show,  a  tUng  that  aometlmeB  bapi>ens; 
but  the  motion  did  not  raise  that  question, 
for  audi  risks  are  assnmed  whether  the  serv- 
ant knows  of  them  or  not;  whereas,  the 
only  ground  of  the  motion  Is  absence  of  tes- 
timony to  show  want  of  knowledge  on  the 
part  of  the  Intestate; 

The  defendant  nibmitted  10  reqoeste  to 
charge,  covering  practically  the  whole  law 
of  0x9  case,  and  exo^ited  to  the  i^nsal  of 
the  conrt  to  charge  as  requested,  and  to 
the  charge  ai  glvoi  on  the  snbjeet-matter  of 
tile  reqneati.  This  exception  is  too  general 
and  IndefliAte  to  be  available. 

Tbe  defendant  had  a  set  of  "standard 
rules**  goremlng  the  operation  of  Ite  road 
and  Instnicting  ita  employes,  one  of  which 
was  that;  "when  cars  are  placed  on  a  sid- 
ing, the  brakes  must  be  set,  and  if  im  a  grade, 
tbe  wheels  most  also  be  blocked,  and  derail- 
ing switches,  where  in  use,  must  be  set 
to  ground."  The  defendant  claimed  that  ite 
diit7  to  protect  its  main  line  from  escap- 


ing cars  and  to  make  Its  detailing  devices 
efficient  by  proper  rules  and  regulationa  had 
been  fulfilled  by  promnlgatlng  said  rule,  and 
that  its  construction  was  matter  of  law  for 
the  court,  and  that  the  court  should  Instruct 
the  Jury  thereon,  which  the  court  did,  and  in- 
structed that  the  rule  did  not  apply  to  the 
situation  presented  In  the  case,  but  was  made 
to  apply  when  cars  were  placed  on  a  sid- 
ing to  be  left,  and  not  for  tbe  purpose  of 
passing  over  the  track  tn  shifting.  Tbe  court 
said  that  it  arrived  at  that  construction  from 
the  language  of  the  rule  Itself,  bat  found  it 
consistent  with  the  conduct  of  the  defend- 
ant and  Its  employes  In  operating  under  it, 
and  therefore  further  Instructed  that  tbe  tes- 
timony disclosed  no  rule  that  was  applicable 
to  the  came.  The  defendant  excepted  to  this 
part  of  the  charge,  and  conten<to  that  It  was 
erroneous,  for  that  tlie  mle  Itself  shows  that 
it  did  apply  to  the  case,  and  for  that  tbe 
testimony  famished  proof  of  the  understand- 
ing of  employes  as  to  the  appltcatton  «f  tlie 
mle,  and  that  as  matter  of  fact  tt  was 
understood  to  apply  to  Just  snch  a  case  as 
the  shifting  from  the  main  line  to  a  siding, 
and  that  in  view  of  this  evidence  It  was  error 
to  charge  that  the  rule  did  not  apply.  But 
we  think  the  court  was  right,  for  tbe  car, 
with  a  brakeman  on  It,  was  shifted  to  tbe 
siding  for  the  purpose  of  passing  over  it  to 
be  taken  north  in  a  train  then  awaiting  for 
It,  and  It  would  have  to  pass  over  the  derail- 
ing switch  In  the  lower  end  of  the  siding, 
or  the  train  would  have  to  back -over  that 
switch  to  reach  the  car,  and  to  block  tbe 
wheels  and  set  the  deraller  to  ground  in 
these  circumstances  would  have  so  hindered 
and  delayed  tbe  bos  loess  in  hand  that  It  seems 
reasonable  to  say  that  the  mle  was  not  in- 
tended to  apply  In  such  a  caae;  and,  if  that 
rale  did  not  a^ly,  tbe  testimony  disclosed 
none  that  did  apply.  And  especially  do  we 
think  the  conrt  was  right,  for  it  found  that 
ite  constraction  of  the  rule  was  consist- 
ent with  the  conduct  of  the  defendant  apd 
its  employes  in  operating  nnder  It,  which 
amounts  to  finding  that  th^  gave  it  the 
same  constraction  the  court  did,  and.  there 
being  doubt  as  to  the  meaning  of  the  rale, 
this  practical  constraction  it  entitied  to  great 
weight  And  although,  as  claimed  Iqr  tbe 
defendant  tbe  testimony  of  one  witness  to 
which  it  refers  tended  to  aliow  tbat  tlw  em- 
ployes understood  ttiat  tbe  rule  applied  to 
cases  like  ttils,  and  that  it  was  In  flact  so 
applied,  yet  that  Is  not  controlling,  fw  as  the 
oonsttuctlon  of  the  role  was  submitted  to  tlw 
court  and  the  matter  of  practical  construc- 
tion was  pertinent  to  the  question,  Ite  find- 
ing of  snch  crastrnctlon  is  oondnsive  if  there 
wsa  evidence  to  support  it  and  It  ivp«ua 
^t  tiiere  was,  and  tt  Is  not  claimed  tliat 
there  was  not  Glevduid  r.  Washlngtcoi,  79 
Vt  496.  05  Ati.  S81 

As  to  not  providing  means  for  doalUng 
cars  that  escape  onto  the  main  lln^  and  for 
preventing  them  from  doing  damage^  tlie 
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court  cbarged:  Tbat  It  was  the  duty  of  the 
defeudaut  to  exercise  the  care  and  pmdence 
ot  a  prudent  man  to  secure  the  reasonable 
safety  of  Its  ways  In  that  regard,  and  that 
the  Jury  would  say  whether  It  was  negligent 
Id  not  providing  "other  meana"  for  arrest- 
ing such  a  car  than  those  that  were  avail- 
able at  the  time  of  the  accident;  that  the 
thing  complained  of  was  tbat  "other  means" 
than  those  available  were  not  provided;  that 
It  was  said  in  argument  that  It  was  not  the 
<tatj  of  the  plaintiff  to  point  out  what  other 
means  should  be  used,  but  tbat  It  was  the 
du^  at  the  defendant  to  foresee  what  might 
happen,  and  provide  means  so  that,  In  case  a 
ninaway  car  escaped  down  over  ^e  grades 
above  Rutland,  there  should  be  some  means 
at  hand  to  arrest  Its  pncress;  and  that  tbat 
was  the  question  to  be  considered  mider  that 
sztnmd:  "Would  a  prudent  man  have  pro- 
Tided  some  means  other  than  those  that  were 
available  for  that  pnrposeT"  The  court  told 
the  Jury:  That  tt  woold  not  rehearse  the 
testlnumy  bearing  <m  that  particular  phase  of 
ttw  case,  as  tli«y  would  Jiare  in  mtnd  what 
took  place — the  sending  of  the  message  from 
Bast  WalUngtord  to  the  train  dlq>atch»  at 
Rntiaud,  Us  wiring  the  station  agent  at  Ont- 
tlngsrHle  and  at  Bast  Clarendon,  the  at- 
tempts made  at  those  places  to  stc^  the  ear, 
the  Acts  as  to  the  switdi  k«ys  not  being 
In  the  hands  ot  those  agents,  thosp  things 
and  others  disclosed  by  the  evidence  bear- 
ing upon  the  qnestlonf  wbicb  was  not  wheth- 
er the  station  agmts  at  those  idaces  were 
nec^tgmt  but  whether  the  defendant  was 
negligent  in  not  providing  "other  means" 
than  those  tbat  were  available  for  arresting 
the  progress  of  that  car^that  the  defOidant 
said  that  tbat  could  be  done  only  by  having 
some  device  In  the  form  of  &  derailing 
switch  In  the  main  line,  which  could  not  be 
tolerated,  but  that  It  was  stim;ested  that 
**oaier  meana^  might  have  been  provided, 
and  a^ned  that  the  swlteh  keys  should  hare 
heen  In  the  bands  of  the  station  agents,  so 
that  they  could  use  them  readily  for  the  pnr^ 
poee  ot  making  a  derailment;  that  those 
were  all  mattm  to  be  considered  as  bear- 
ing upon  the  question  whether  what  bad 
been  done  by  way  ot  preparation  for  a  pos- 
sible accident  of  this  kind  was  what  a  pm- 
dsnt  man  would  have  done  under  the  clr- 
cnmstanceB;  tbat,  if  It  was,  the  defendant 
would  not  be  liable  on  that  ground;  but  If 
the  Jury  was  satisfied  that  the  detend^t  was 
n^lgent  In  not  providing  **otber  means"  for 
stepping  or  derailing  the  runaway  »r,  and 
tbat  that  negligence  was  the  proximate  cause 
of  the  injury,  the  defendant  would  be  llaUe, 
It  the  other  elements  of  the  plaintiff's  case 
wwe  made  ont 

Tbe  detoidant  ctmtends  that  this  was  er- 
ror, for  that  no  evidence  had  been  submitted 
that  any  better  means  were  In  nse  by  other 
railroads,  nor  that  any  other  means  would 


have  been  more  effective,  nor  tbat  it  would 
have  been  practicable  to  provide  other  moms, 
and  tbat  the  jury  was  allowed  to  q>eculate 
as  to  whether  any  other  and  what  means 
should  have  been  provided,  and  permitted 
to  consider  whether  some  means  suggest- 
ed by  counsel,  or  by  their  own  ingenuity  or 
folly,  would  not  have  prevented  the  ac- 
cident The  plaintiff's  answer  to  this  is: 
That  there  was  no  submission  of  any  specu- 
lative means,  but  only  of  the  issue  made  by 
the  evidence  without  objection;  that  the 
plaintiff  had  shown  that  the  station  agents 
had  been  deprived  of  their  switch  keys;  that 
when  the  trouble  came  the  dispatcher  called 
upon  them,  bdpless  as  they  wer^  to  derail 
tlM  car  any  way  they  could;  that  the  court 
submitted  only  the  fact  of  the  switch  keys 
having  been  taken  from  the  agents,  and,  if 
that  was  not  a  proper  issue  for  the  Jury, 
the  defendant  should  bsve  refrained  from 
putting  it  in  evidence  to  sustain  its  side  ot 
it,  and  waived  Its  n^t  to  make  the  claim 
now  insisted  iqton  when  it  allowed  the  plidn- 
tUCs  testimony  to  come  in  without  objection. 
But  the  diarge  went  beyond  the  matter  of 
the  switch  keys  having  been  taken  from  the 
station  agenta,  and  it  would  seem  that  the 
court  so  understood,  it,  else  It  would  have 
confined  the  charge  to  that  Issue,  and  not 
left  the  Jury  at  liberty  to  Inqidre  generally 
and^t  large,  as  It  did,  whether  any  and  what 
other  means  should  have  been  provided;  and 
the  diarge  went  not  only  beyond  that  issue, 
but  beyond  the  testimony  in  tbe  case,  for, 
barring  the  matter  of  the  swlteh  keys,  there 
was,  as  the  defendant  claims,  no  testimony 
that  any  better  means  were  In  use  by  other 
railroads,  nor  that  any  other  means  would 
bave  been  more  ^ectlve,  nor  that  It  would 
hare  been  practicable  to  provide  other  means. 
This  exception  Is  sustained 

As  the  questions  presented  by  the  excep- 
tkm  to  the  admission  of  certain  testimony, 
and  the  exc^Uon  to  tbe  charge  on  the  sub- 
ject of  damages,  are  such  tbat  they  are  not 
likely  to  arise  again,  th^  are  not  considered. 

Beversed  and  remanded. 


BBOWN  V.  CLABK  et  aL 

(Supreme  Court  of  Errors  of  Oonneeticat  * 

22,  1909.) 

1.  JuDoicsnT  (8  306*)— GoBBionoir— BxooBD— 
SuBSBQnsNT  Teem. 

Courts  possess  the  power  to  correct  and 
amend  their  recorded  judgments,  lo  as  to  truly 
show  what  tbe  judicial  action  in  fact  was; 
clerical  mistakes,  by  which  tbe  judgment  as  re* 
corded  falls  to  agree  with  the  rendered  judg- 
ment, being  subject  to  correction  at  a  anbai- 
quent  term,  on  proper  notice. 

[Ed.  Note.— For  other  caaes,  see  Judgment, 
Cent  Dig.  i  598 ;  Dec  Dig.  |  806.*] 

2.  JuDomcnT  <i  814*)— BKCoan— BEnoBS— CoB- 

BKOTION. 

Plaintiff,  as  administrator  of  a  savings 
bank  depositor,  sued  the  depositor's  widow  and 


•fW  elksr  easM  sse  saat  tople  and  SMtton  NDHBBR  la  Dsc.  A  Am.  XHgs.  IHI  to  data,  *  Reporter  loitesa 

Digitized  by  Google 


728 


n  ATLANnO  BBPORTEB. 


(Oonn. 


tbe  bank  to  dstermlne  the  ownenhlp  of  the  de- 
posit at  tho  depCMiitor'i  death,  on  May  27.  1000. 
There  wai  no  uane  as  against  the  bank,  and  it 
was  undisputed  that  the  amount  of  the  deposit 
on  that  date  was  $212.03,  and  that  tbe  owner 
was  entitled  to  the  subsegaently  accrued  inter- 
est. The  court  in  a  memorandum  decided  that 
the  title  to  the  deposit,  amounting  on  "Decem- 
ber 1,  1906,"  to  ^12.03,  and  accrued  interest 
from  December  1,  1906,  was  in  tbe  plaintiff's 
administrators,  and  that  plaintiff  recover  tbe 
same  from  defendant  bank  and  from  the  widow's 
executor.  On  this  memorandum  judgment  was 
rendered  for  plaintiff  for  $212.03,  and  accrued 
interest  from  December  1,  3906.  Seld,  that  the 
memorandum  showed  a  findiof^  for  plaintiff  for 
the  amount  of  the  deposit,  with  interest  from 
the  date  of  tbe  depositor's  death,  which  was  er- 
roneously stated  aa  December  1, 1906,  instead  of 
May  27,  1000.  and  that  tbe  judgment  was  there- 
fore subject  to  correction  at  a  subsequent  term 
so  as  to  award  plaintiff  interest  from  the  earlier 
date. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  5  611 ;  Dec  Dig.  S  314.»] 

S.  Judgment  (9  323*)  —  Clcbicaz.  EIbsob  — 

CoBBECTiOK— Notice. 

Where  defendant's  attorney  appeared,  and 
was  fully  heard  on  an  application  by  plaintiff 
to  correct  a  judgment  in  bis  faror  by  adding  in- 
terest from  an  earlier  date,  it  was  no  objection 
to  an  order  granting  such  relief  that  defendant 
was  not  previonsly  notified  thereof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  622 ;  Dec  Dig.  §  323.*] 

4.  Appeal  an»  Ebrob  (S  1109*)— ArFnuAncB 
— CoBBEcnoiT  or  Judgment. 

A  judgment  in  faTor  of  plaintiff,  contain- 
ing a  clerical  error  as  to  the  date  from  which 

Slalntiff  was  entitled  to  Interest,  was  entered 
[arcb  80,  1907.  Au  akmaI  was  taken  on 
which  the  judgment  was  affirmed  in  March, 
1908,  after  tbe  error  was  first  discovered,  when 
plaintiff  applied  for  an  order  correcting  it, 
which  was  granted  September  4th  of  that  year. 
Held,  that  plaintiff  was  not  chargeable  with 
laches  in  making  hiiB  application. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  %  467S;  Dec  Dig.  f  1109.*] 

Appeal  from  Buporlor  Court,  Mlddles^c 
Oonnty;  Edwin  B.  Qagcc,  Judge. 

Action  by  Thomas  8.  Brown  u  adminis- 
trator of  OUb«rt  M.  (Mark,  deceased,  against 
Barab  A.  Clark 'and  another.  Plaintiff  mov- 
ed to  correct  a  judgment  in  his  favor,  and 
from  an  order  granting  the  motion  defendant 
Clark  appeals.  Affirmed. 

Sec,  also,  80  Conn.  419.  68  AU.  1001. 

RoIHn  U.  Tyler,  for  appellant  Frank  D. 
Haines,  for  appellee. 

HALL,  J.  In  March,  1004,  the  plaintiff,  as 
administrator  of  the  estate  of  Gilbert  M. 
Clark,  brought  an  action  to  the  superior 
court  of  Middlesex  county,  under  section 
1010  of  the  General  Statutes  of  1902,  against 
Sarah  A.  Clark,  widow  of  Gilbert  M.  Clark, 
and  the  Society  for  Savings  of  Hartford,  the 
allegations  of  which,  and  tbe  facts  found 
upon  the  trial  aa  well  as  the  decision  ren- 
dered in  March,  1906,  upon  the  appeal  to 
this  court,  appear  in  aald  case  as  reported 
In  80  Conn.  419,  68  Atl.  1001. 

After  the  trial  of  said  case  in  the  superior 


court  Judge  Gager  filed  the  following  mem- 
orandum  of  decision:  "Brown,  Adm'r,  v. 
C^ark  et  al.  Superior  Court,  Middlesex 
County,  March  80,  1007.  Decision.  In  this 
cose,  upon  amoided  complaint  dated  Septem- 
ber 9,  190S,  and  counterclaim  dated  Decem- 
ber 81,  1906,  judgment  ia  rwidered  that  ttw 
title  and  ownership  in  and  to  deposit  book 
No.  41,290  In  the  Sodetr  f <»  Savings  of  Hart- 
ford, and  tlie  amount  r^>Te8ented  thereon  on 
December  1,  lOOe^TlsL,  ^12^  and  accmed 
Interest  from  December  l,  1006,  la  In  the 
plaintiff  administrator,  and  that  the  plaintiff 
recover  tbe  same  from  the  d^endant  tbe 
Society  for  Savings,  and  that  the  plaintiff 
recover  of  the  defendant  Adelbert  S.  Gterk, 
reenter  of  tbe  will  of  Sarah  A.  Clark,  his 
costs.  Alao  judgment  for  plaintiff  oa  coun- 
terclaim of  defoidant  COark,  executor.  Ga^ 
ger,  Judge." 

The  Judgment  ille  as  originally  prepared, 
following  the  regular  captlout  was  as  fol- 
lows: "Judgment  This  action  by  complaint, 
claiming  title  to  a  cortaln  savings  bank  de- 
posit and  the  book  representing  the  same, 
known  as  deposit  book  No.  41,250  in  the  So- 
ciety for  Savings  of  Hartford.  Oonn.,  came 
to  this  court  on  the  first  Tuesday  of  April, 
1904.  The  defendant  Sarah  A-  Clark  died 
after  the  suit  was  entered  In  this  court,  and 
thereafter  her  executor,  Adelbert  T.  S.  Clark, 
entered  hie  appearance  In  this  action.  Tbe 
case  came,  then,  by  continuance  to  the  pres- 
ent time,  when  the  parties  appeared,  and 
were  at  Issue  to  the  court,  as  on  file.  Tbe 
court,  having  heard  the  parties,  finds  tbe 
issues  for  the  plaintiff.  Whereupon  it  is  ad- 
Judged  that  the  plaintiff  recover  of  the  de- 
fendant the  Society  for  Savings,  tbe  said  de- 
posit, viz.,  two  hundred  and  twelve  dollars 
and  three  cents  ($212.03),  and  accrued  Intffl'- 
est  from  December  1,  1906,  and  that  tbe 
plaintiff  recover  of  the  defendant  Adelbert 
T.  S.  Ciark.  execuior  of  the  will  of  Sarah  A. 

Clark,  his  coats,  taxed  at  dollars  and 

 cents.   Gager,  Judge." 

On  the  22d  of  June,  1908,  at  a  term  of 
said  superior  court  subsequent  to  that  at 
which  said  judgment  was  rendered  and  held 
by  Judge  Gager,  the  plaintiff  filed  a  written 
motion  asking  for  a  correction  of  the  orig- 
inal judgment  file,  upon  the  ground  that  by 
a  clerical  error  the  amount  of  said  deposit 
was  stated  to  be  but  $212.03  on  the  ist  of 
December,  1906,  when  in  fact  It  was  ^12.03, 
with  Interest  from  May  27,  1900.  Ibis  mo- 
tion was  not  enteced  upon  the  do<^et  as  an 
Independent  proceeding,  nor  was  any  notice 
of  it  given  to  any  of  the  defendants,  except 
that  the  attorney  for  the  defendant  Clark 
was  present  at  the  short  calaidar  session 
when  the  motioi  as  reached  for  bearing, 
and  Informed  tbe  conrt  that  the  defendant 
Clark  was  a  nonresident,  and  had  not  been 
notified  of  the  motion,  and  asked  for  a  post- 
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ponement  to  enable  him  to  commuQlcate 
with  CSark,  and  to  prepare  a  defuse  if  Ol&Tk 
BO  desired,  and  to  file  pleadings  to  the  mo- 
tion. The  court  refused  said  request  because 
that  day  was  the  las^  short  calendar  day  of 
that  session  of  the  court,  and  thereupon  said 
attorney,  assuming  to  speak  in  behalf  of  de- 
fendant dark,  and  apparently  upon  the  facts 
of  record  harlng  suifldent  authority  to  do 
8o,  was  fully  beard  upon  the  question  of  the 
Jurisdiction  of  the  court  to  grant  the  motion, 
and  the  question  whether  the  Judgment  in 
the  form  it  was  originally  recorded  correctly 
expressed  the  decision  rendered.  On  the  4tii 
of  September,  1908,  the  court,  Gager,  J., 
granted  the  motion  to  correct  the  record  of 
judgment,  and  on  said  date  a  corrected  Judg- 
ment file,  stating  upon  its  face  that  it  wa» 
"as  of  30th  of  March,  1907,"  was  signed  by 
Judge  Gager.  This  corrected  file  differed 
from  that  of  March  80,  1907,  only  In  the  last 
paragraph,  which  was  made  to  read  as  fol- 
lows: "Whereupon  It  la  adjudged  that  the 
title  and  ownership  In  and  to  deposit  book 
No.  41,250  hi  the  Society  of  Savings  of  Hart> 
ford,  and  the  amount  represmted  thereon,  on 
May  27, 1900,  to  wit,  ^212.03,  and  accrued  in- 
terest thereon,  is  in  the  plaintiff  administra- 
tor, and  that  the  plaintiff  recover  of  the  de- 
fendant the  Society  for  Savings  the  said  de- 
posit, to  wit,  two  hundred  and  twelve  dollars 
and  tliree  coits  ($212.08),  and  accrued  Interest 
from  Hay  27, 1900.  •  •  •  •*  The  defendant 
Clark  complains  that  the  court  had  no  pow- 
er to.  make  such  correction,  and  tbat  It  was 
Irregularly  made.  The  superior  court  pos- 
sessed the  jKnrer  to  make  sncb  correction  at 
the  time  It  was  made.  Over  their  recorded 
JikUrm»t8  conrtB  possess  the  poww  **to  Qor- 
rect  and  axoead  the  record  so  tiiat  It  Shall 
truly  show  what  the  Judical  action  In  fact 
was,"  and  "mistakes,  mer^y  clerical,  by 
which  the  Judgment  as  recorded  falls  to 
agree  with  the  judgment  in  fact  rendered, 
may  be  corrected  at  a  tema  sobsequent  to 
that  In  which  the  judgment  was  rendered, 
upon  proper  notice  to  all  concerned."  Gold- 
reyer  t.  Oronan,  76  Conn.  llS-115,  55  Atl. 
6&4. 

The  principal  question  In  the  case  before 
OB,  therefore,  like  that  In  Qoldreyer  v.  Cro- 
nao.  Is  whether  the  mistake  sought  to  be 
corrected  was  a  Judicial  error.  In  falling  to 
include  in  the  Judgment  actually  rendered 
the  Interest  on  9212.03  from  May  27,  1900, 
to  December  1,  1906,  which  the  court  had 
no  power  to  correct  at  a  subsequent  term, 
or  was  a  clerical  mistake  in  failing  to  make 
the  language  of  the  Judgment  file  conform 
to  the  decision  actually  rendered  and  an- 
nounced by  the  memorandum,  which  the 
court  might  correct  even  at  a  later  term. 
In  Goldreyer  v.  Cronan  it  was  held  that  the 
trial  court  Improperly  granted  the  plalntUf  s 
motion  to  correct  a  Judgment  of  $300  ren- 
dered at  a  previous  term,  by  adding  to  it 
Interest  to  the  amount  of  $100.50.  The 


I  ground  of  that  decision  was  that  the  amend- 
ment did  not  correct  a  variance  between  the 
recorded  Judgment  and  the  Judgment  actual- 
ly rendered,  by  adding  to  the  former  some- 
thing included  In  the  latter,  but  that  It  add- 
ed to  the  Judgment  a  sum  not  Included  in 
the  Judgment  actually  rendered.  The  facts 
In  the  present  case  are  materially  different 
None  of  the  parties  to  this  suit  appear  to 
have  had  any  controversy  with  the  savings 
society.  No  money  Judgment  against  it  is 
asked  for  by  the  complaint.  The  savings 
society  does  not  appear  to  have  answered,  or 
even  appeared,  in  the  case.  The  contest  was 
wholly  between  the  plaintiff  administrator 
and  the  defendant  executor,  and  the  deci- 
sive question  between  them  was,  Did  the 
plaintiff,  or  did  Sarah  A.  Clark,  own  the 
bank  book  No.  41,250,  and  the  depralt  which 
i  it  represented,  at  the  time  of  the  death  of 
I  Gilbert  M.  Clark,  on  the  27th  of  May,  1900? 
!  It  was  undisputed  that  the  amount  of  the 
;  deposit  at  that  date  was  $212.03,  and  that 
the  owner  of  that  deposit  was  entitled  to  all 
of  the'  subsequently  accrued  interest. 

In  his  memorandum  of  decision  the  trlaJ 
Judge  decided  the  Issue  pf  the  ownership  of 
the  bank  book,  and  the  entire  amount,  repre- 
sented thereon  In  favor  of  the  plaintiff.  He 
said  In  his  memorandum  that  Judgment  was 
rendered  that  the  title  and  ownership  in  and 
to  the  deposit  book  No.  41.250,  and  the 
amount  represented  thereon  on  December  1, 
1900,  and  accrued  Interest  since  that  date, 
was  In  the  plaintiff  administrator,  although 
he  added  a  misstatement  of  the  amount  due 
on  that  date.  The  statement  in  the  memo- 
randum of  decision  that  Judgment  was  ren- 
dered "that  the  plaintiff  recover  the  same 
of  the  plalntUC"  was,  in  effect,  a  direction 
that  the  Society  for  Savings  pay  to  the  plain- 
tiff the  deposit  so  adjudicated  to  belong  to 
falm.  The  real  mistake  in  the  memorandum 
which  furnishes  such  ground  as  there  Is 
for  qaesttonlng  Its  meaning  is  the  misstate- 
ment of  the  date  of  the  death  of  Gilbert  M. 
Clark  as  December  1,  1906  (Mrs.  Gilbert,  the 
finding  shows,  died  in  1906)  instead  of  May 
26,  1900,  and  of  course  the  consequent  mis- 
statement of  the  amount  represented  on  the 
deposit  book  on  December  1,  1906,  as  $212.03. 
By  substituting,  In  the  memorandum  of  de- 
cision, either  "May  27,  1900,"  for  "December 
1,  1906."  or  omitting  as  surplusage  the  word 
and  figures  "viz.,  $212.03,"  It  will  conform  in 
effect  to  the  Judgment  file  as  corrected.  If 
the  language  of  the  memorandum  adjudging 
the  title  and  ownership  of  the  bank  book 
and  deposit  In  the  plaintiff  had  been  Includ- 
ed In  the  Judgment  file  of  March  30,  1907,  it 
would  perhaps  have  sufllelently  expressed 
the  adjudication  of  title  to  the  book  and 
entire  deposit  in  the  plaintiff,  notwithstand- 
ing the  repetition  In  It  of  the  mistake  in  the 
date  of  the  death  of  Gilbert  M.  Clark  or  in 
the  amount  represented  by  the  bank  book. 
But  in  recording  in  the  Judgment  file  of 
March  SO,  1907,  the  decision  rendered  by  the 
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memorandum  of  tbe  lame  date,  not  only 
WEB  the  erroneouB  date,  or  amount,  repeated, 
but  the  adjadlcation  of  title  and  ownership 
of  the  bank  book  and  the  amount  It  repre- 
sented was  omitted,  evidently  because  It 
was  thought  that,  the  date  of  December  1. 
1906,  and  the  amount  $212.<^  being  correct, 
the  adjudication  of  title  In  the  plaintiff  to 
the  entire  deposit  was  sufficiently  expressed 
by  substituting  for  the  omitted  words  of 
the  memorandum  tbe  statement  that  tbe  Is- 
sues were  found  for  the  plaintiff.  It  Is  un- 
necessary for  us  to  decide  whether  or  not 
the  original  Judgment  file,  although  it  did 
not  follow  the  language  of  the  decision  actu- 
ally rendered  in  the  memorandum,  contain- 
ed, without  correction,  a  sufficient  statement 
of  an  adjudication  of  title  In  the  plaintiff  to 
the  bank  book  and  the  entire  deposit  How- 
ever that  may  be,  it  was  not  improper  to 
make  the  correction  to  enable  tbe  plaintiff 
to  obtain  the  deposit  from  the  Society  for 
Savings. 

The  mere  signing  of  the  Judgment  file  of 
March  30th  by  the  Judge  Is  not  to  be  regard- 
ed as  tbe  rendering  of  a  later  and  different 
Judgment  from  that  described  In  the  mem- 
orandnm  of  the  same  date.  Smith  v.  Moore, 
38  Oonn.  105-111.  The  finding  by  the  Jndge 
who  signed  both  tbe  memorandum  and  the 
Judgment  file  shows  that  he  signed  the  lat- 
ter merely  as  a  record  of  the  former.  The 
finding  states  that  the  Judgment  file  should 
be  corrected  "to  carry  out  the  manifest  In- 
tent of  tbe  memorandam  of  decision,"  and 
because  tbe  Judgment  file  of  March  30th 
"did  not  cover  and  make  effective  the  deci- 
sion as  shown  by  the  memorandum  of  deci- 
sion." 

Before  ordering,  after  tbe  expiration  of 
the  term  at  which  the  original  Juagment 
was  rendered,  such  a  correction  of  the  rec- 
ord as  that  made  In  this  case,  proper  notice 
of  the  application  for  correction  should  be 
given  to  the  Interested  parties.  In  the  pres- 
ent case  the  Society  for  Savings  makes  no 
complaint  of  want  of  notice.  The  attorney 
for  defendant  Clark  appeared,  and  was  folly 
beard  upon  the  application  to  correct  the 
record.  There  was  no  undue  delay  In  mak- 
ing the  application  for  tbe  correction  of  the 
record.  The  appeal  to  this  court  was  not 
decided  until  March,  1908,  and  the  mistake 
In  the  Judgment  file  was  first  discovered 
when  demand  was  thereafter  made  upon 
the  officer  of  the  Society  for  Savings. 

There  Is  no  errw.  The  otber  Judges  con- 
curred. 


PATON  T.  ROBINSON  et  al. 

(Sopzeme  Court  of  Erroxs  of  Oonnacticnt  Jan. 
22.  1909.) 

1.  Wills  (8  5^*)— <3oH8TBtTCnoir  —  Peesok- 

ALTT  ANU  BEAL.TT. 

A  joint  will  of  husband  and  wife  bequeath- 
ed to  the  survivor  all  sundry  goods,  gear,  debts, 


sums  of  money,  famlture,  and  other  effects  and 
In  general  all  other  personal  property  and  goods 
in  common  belonging  to  either  at  the  death  of 
the  first  deceasor  with  the  whole  interest,  prof- 
its, and  produce  of  the  premises  and  the  writ- 
ings, voudiers,  and  secnrities  thereof.  HeU, 
that  the  bequest  included  personal  property 
only,  and  did  not  pass  to  the  surviving  widow 
any  title  to  the  realty. 

[Ed.  Note.— For  other  eases,  see  Wills,  Dec 
Dig.  I  6«5.»] 

2.  ADVEB8K  FOBSnnOS  (I  90*)— <^D[  OF  TI- 
TLE —  OUTSI^Dina  InKBBST  —  ACQUIES- 
CENCE. 

A  widow  occuided  certain  land  of  her  de- 
ceased husband,  dalmii^  it  as  her  own  fmn 
18S6  to  1890,  when  she  sold  It  to  plaiDtiff.  Id 
1896  plaintiff  discovered  that  be  had  no  valid 
title,  and  attempted  to  purchase  an  outstaading 
heir's  interest,  but  failed,  such  iuteiest  being  ac- 
quired by  a  prospective  purchaser  of  the  bal- 
ance from  plaintiff,  after  which  plaintiff  ^eoof^ 
nized  the  purchaser's  title  so  acquired  by  di- 
viding the  rents  and  profits,  ffel^  that  plain- 
tiff did  not  hold  adversely  to  the  pardwaei'i 
interest  so  acquired  under  the  rule  that  occDpa- 
tion  to  be  adverse  must  not  only  be  hostile  in 
its  Inception,  but  must  continue  so  during  tbe 
required  period  of  limitation. 

[Ed.  Note.— For  other  oases,  see  AdTnse  Pos- 
session, Cent  Dig.  H  Dms,  Dig.  | 
50.*] 

3.  Advcb»  Pobsebbioh  (1  41*)— Tnn. 

Where  a  widow  occupied  land  of  her  bas- 
band,  claiming  to  own  it  after  his  death  from 
1886  to  1890,  when  she  sold  it  to  plaintifi^  wbo 
continued  to  occupy  until  1897,  when  be  rec- 
ognised title  in  the  husband's  heirs,  plaintiff^ 
occupation  united  witli  that  of  the  wiidow  wss 
not  sufficiently  long  to  estabUsb  Us  title  hy  ad- 
verse possession. 

[Ed.  Note.— For  other  cases,  sec  Adverse  Pot- 
session.  Dec.  Dig.  |  41.*] 

4.  ChAUPXBTT  add  MAIirrEITAITCX  (I  7*)  — 
CONVETANOE  BT  PEBSON  OUT  OW  FOSSES- 
BIOH — StaTDTBS. 

Oen^  St.  IdOSj  |  40<^  declares  that  all  erat- 
veyances  of  any  land  which  the  grantor  is 
ouBted  by  the  entry  and  possession  of  another, 
unless  made  to  the  person  In  actual  poesession. 
shall  be  void.  Beld,  that  audi  sction  was  bat 
an  affirmance  of  the  common  law,  and  that  a 
deed  was  only  so  far  void  thereunder  as  it  wu 
opposed  to  common-law  prindples  or  proUUted 
by  affirmative  statutory  provisiMis. 

[Ed.  Note^For  other  cases,  see  Cbampeirjr 
and  Mahitenance,  Dec.  Dig.  i  7.*] 

6.  GHAHPEBTT  AITD  MAXmBHAJlOB  (f  7*)— 
OonVETAKCB  OF  LAND  ADVEBBBLT  HBUK- 

BSTOFPEL— RlQHTS  OF  GEANTEE. 

A  deed  by  heirs  of  land  adversely  possessed 
is  void  only  as  to  the  person  in  possession  and 
those  in  pnvlty  with  him.  Snctx  a  deed  is  valid 
as  against  the  grantor  and  his  heirs  by  way  of 
estoppel;  the  grantee  being  entitled  to  sue  for 
and  recover  possession  In  the  grantor's  name, 
and  then  protect  bis  possession  and  title  noder 
the  deed. 

[Ed.  Note.— For  other  caseiL  see  Champerty 
and  Maintenance,  Dec  Dig.  |  7.*] 

6.  QuiETEna  TlILB  (I  51*)— Fabtibs— Dectee. 

Where  all  persons  Interested  were  made 
parties  to  an  action  to  determine  the  title  to 
land,  the  court  is  authoiixed  by  Practice  Book 
1908,  p.  267,  I  195,  to  determine  the  aitlnute 
ri^ta  at  all  the  parties  on  each  side  as  against 
themselves,  and  grant  to  the  defendant  any  af- 
firmative relief  to  which  he  may  be  entitled. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, CenL  Dig.  1  101 ;  Dec  Dig.  |  51.*1 
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7.  OHAHPEBTT  and  *3iAIRTEKAKCC    (S    7*)  — 

Dded  bt  Pebsoh  Out  or  Possession  ~ 

OUSIKB. 

Where  plaintiff  at  and  before  a  converance 
of  an  heir's  interest  In  the  property  in  question 
to  R.  admitted  the  hdr's  title,  plaintiffs  poeses- 
slon  did  not  constitute  an  ouster  nt  the  heir,  un- 
der the  rate  ibat  ouster  which  will  make  a  gran- 
tor's deed  void  is  the  same  as  that  which,  if 
continued  for  15  years,  will  establish  title  by 
adverse  posrcssion. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintuiance,  Dec.  Dig.  |  7.*] 

8.  SUBBOOATIOH  ({  1*)— NATUU  OT  RKUBT. 

Sabrogation  is  an  equity  called  into  exist- 
ence to  enaole  a  party  secondarily  liable,  but  who 
has  paid  the  debt,  to  reap  the  benefit  of  any 
securities  or  remedies  which  the  creditors  may 
hold  as  against  the  prlndpal  debtor,  and  by  use 
of  which  the  party  paying  may  be  made  whole. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  U  1.  2;  Dec.  Dig.  |  1.* 

For  other  d^nitlons,  see  Words  and  Phrases, 
VOL  7,  pp.  e721-«727 ;  vol.  8,  p.  78OT.] 

9.  SUBBOfiAnON  (i  23*)  —  MoBTGAan  —  Pat- 

VBHT  BT  PCKOHASEB. 

Plaintiff,  beliering  that  a  widow  had  title 
to  certain  land  et  her  husband,  purchased  the 
iBBd  froa  her;  and  famished  her  ¥400  to  pay  a 
moartmB  In  <nder  that  she  might  convey  an  un- 
incumbered title.  The  widow  had  no  title,  and 
plaintiff  was  compelled  to  purchase  a  two-thirds 
interest  in  the  property  from  the  heirs  of  the 
deceased  husband.  Held,  that  plaintiff  was  en- 
titled to  snbrogatUm  to  the  rights  of  the  moxtn- 
gee  as  against  the  outstanding  interest  in  ue 
land. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Gent  Dig.  IS  00-«6;  Dec.  Dig.  |  28.*] 

10.  LiBHB  (1  6*)  — Obbatxoh— Gonmnr  or 

OWHKB. 

In  general  a  lien  can  only  be  created  with 
the  ownef  s  consmt  hr  a  emtraet  express  or  im- 
plied with  the  owner  of  the  property,  or  by 
some  one  by  him  duly  andiorized,  or  witbout  his 
consent  by  the  operation  of  some  positive  stat- 
ute or  rule  of  law. 
(Ed.  Note.— For  other  cases,  see  liens,  OenL 
H  23,  SS;  Dec.  DicTTS-*] 

11.  Tbhdob  abd  Pubohasbb  (S  S87*>~Faxl- 

OTW  or  TiTLB— PiTBOHASB  PBICB— LiBN. 
Plaintiff  purchased  certain  land  from  a 
widow  which  had  belonged  to  her  deceased  hus- 
band, paying  $U0O,  which  she  used  for  her  per^ 
sons!  expenses  and  $400  to  satisfy  a  mortgage 
on  the  land.  The  title  was,  in  fact,  in  the  hus- 
band's heirs,  and  they  owed  no  debt  chargeable 
Sf^inst  the  land,  nor  did  the  widow  have  any 
authority  to  contract  or  create  a  lien  on  their 
interest.  Held,  that  plaintiff  had  no  lien  on 
the  land  for  the  part  of  the  price  paid  to  the 
widow,  though  the  husband's  equitv  in  the  land 
might  have  been  taken  for  the  widow's  support 
during  her  life. 

[Ed.  Note.— For  other  cases,  see  Yoidor  and 
Purchaser,  Dec  Dig,  »  837.*] 

12.  Tbitdob  and  Pubchaseb  (§  2S9*>— Bona 
FiDK  Pubchabbb— Equitabu  Claim. 

A  pnrdiaser  of  the  heirs'  Interest  in  mort- 
gaged land  without  notice  that  the  land  was 
sabject  to  be  taken  for  the  supjtort  of  the  an- 
cestor's widow  was  entitled  to  urge  the  de- 
fense of  bona  fide  purchaser  against  such  claim, 
though  the  heirs'  interest  so  purchased  was  bat 
an  equity,  and  not  a  l^al  title. 

(Ed.  Note.— -For  otlier  eases,  see  Vendor  and 
Paichaaer,  Dee.  Dig.  I  23ft.*] 

Appeal  from  Superior  Court,  New  HaTon 
Comity;  SHae  A.  Robinson,  Judge. 


Action  by  Robot  Paton  against  William  J. 
Robinson  and  others  to  determine  title  to 
real  estate.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Newton,  Chnrch  &  Hewitt,  for  appellant 
W.  B.  Stoddard  and  A.  D.  Penney,  for  ap- 
pellee. 

RORABACK,.  J.  It  iippean  fKnn  the  find- 
ing that  In  1886  one  James  Stevenson  died 
testate  gwnlng  certain  zeal  estate,  leaving  a 
widow,  Martha  Stevenson,  and  tbree  heirs 
at  law,  Hary  Gortaam,  Hugh  Caldwell,  and 
Thomaa  Balid.  Mrs.  Stevenson  supposed  the 
land  to  be  hen,  and  on  or  abont  September 
29,  1800^  gare  the  plaintiff  a  warranty  deed 
of  the  land,  and  received  from  him  the  sum 
of  $000  In  money,  and  the  plabitiff  also  fur* 
nlsbed  tbe  anm  of  $400,  which  was  paid  to 
the  Gonnectlcat  Savings  Bank  In  full  pay- 
ment of  the  balance  that  was  due  upon  a 
mtntgage.  ^rtiich  tbe  savings  bank  fben  n- 
leased.  The  plaintiff  took  possession  of  this 
land  nnder  said  warranty  deed,  and  claimed 
title  to  tbe  same  nnttl  about  1898.  During 
that  year  one  Samuel  Robinson,  late  of  New 
Havw  and  now  deceased,  applied  to  tbe 
plaintiff  to  purchase  tbe  land.  Tb^  had 
n^tiatlous  abont  It,  and  this  resulted  In 
a  title  search.  It  was  then  dlscovesod  that 
tbe  plaintiff  had  no  valid  title  to  tbe  land. 
The  plaintiff  thereupon  attempted  to  pur- 
chase the  title  of  the  heirs,  and  did  contract 
vrlth  and  purchase  the  title  of  two  of  the 
heirs,  namely,  Hugh  Caldwell  and  Thomas 
Balrd.  They  conveyed  to  him  their  Interest 
In  Bucb  land  by  a  deed  which  has  since  been 
lost  and  cannot  be  found.  The  plaintiff  was 
unable  to  purchase  the  title  vested  in  Mary 
Oorham.  and  the  plaintiff  and  Robinson 
then  entered  into  an  agreement  that  Robin- 
son should  purchase  Mary  Oorham's  title, 
and,  when  Robinson  had  obtained  his  title 
from  Mary  Gorham,  he,  the  plaintiff,  would 
complete  the  sale  of  the  other  two-thirds  to 
Robinson.  In  pursuance  of  this  agreement 
Robinson  purchased  from  Mary  Gorbam  her 
intwest  in  the  property,  and  paid  her  there- 
for and  obtained  a  deed  of  the  same  dated 
May,  26,  1867.  After  that  time  and  up  to 
the  time  of  his  death,  Robinson  claimed  a 
one-third  interest  in  the  land,  and  did  so, 
with  the  knowledge  and  acquiescence  of  the 
plaintiff.  The  plaintiff  recognized  Robin- 
son's right  and  Interest  in  the  land  from  and 
after  May,  1S87,  and  paid  one-tbird  of  the 
annual  rent  collected  by  him  on  this  prop- 
erty, and  treated  Robinson  as  an  owner 
with  him  so  long  as  Robinson  lived.  Each 
paid  taxes  thereon  according  to  their  respec- 
tive shares  as  listed,  namely,  Robinson  one- 
third,  and  the  plaintiff  two-thirds.  This  con- 
tinued up  to  the  death  of  Mr.  Robinson.  It 
did  not  appear  in  evidence  that  the  plaintiff 
and  Robinson,  or  ettber  of  them,  after  Robin- 
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son  received  bis  deed  from  Mrs.  Gorbaiu, 
ever  resumed  negotiations  looking  to  a  sale 
by  tbe  plaintiff  to  Robinson  of  the  plaintiff's 
two-thirds  Interest  Since  the  death  of 
Soblnson  his  estate  has  paid  taxes  upon  one- 
third  of  said  premises.  Up  to  the  time  that 
Mrs.  Steveoson  deeded  this  land  to  the  plain- 
tiff In  1890  she  had  the  exclusive  possession 
of  It  from  the  death  of  her  hnsband  In  1886, 
and  treated  It  as  her  own.  Up  to  the  time 
Robinson  obtained  hla  deed  from  Mary 
Gorham  In  1807  the  plaintiff  had  the  sole, 
actual  po8sess[on  of  this  land,  and  recog- 
nized no  claim,  interest,  or  right  of  any  one 
else  In  or  to  It,  except  as  hereinbefore  stated. 
The  plaintiff  contended  that  his  grantor, 
Martha  Stevenson,  obtained  title  to  the  real 
estate  under  the  wlU  of  her  husband,  James 
Stevenson.  This  document  which  was  Intro- 
duced In  evidence  and  made  part  of  the  rec- 
ord was  executed  Jointly  by  James  Steven- 
son and  his  wife  Martha,  purported  to  be  a 
mutual  wDl,  and  described  the  property  to 
be  affected  thereby  as  follows:  "All  and 
sundry  goods,  gear,  debts,  sums  of  money, 
furniture  and  other  effects  and  in  general 
the  whole  personal  property  and  goods  in 
communion  now  belonging  to  us  or  either 
of  us  at  the  time  of  the  death  of  the  first 
deceasor  with  the  whole  Interest,  profits,  and 
produce  of  the  premises  and  the  writings, 
vouchers  and  securities  thereof.'*  This  was 
a  bfequest  of  personal  property  only,  and  illd 
not  pass  to  Mrs.  Stevenson  any  title  to  the 
real  estate  now  In  controversy. 

The  plaintiff  claims  that  the  possession  of 
Martha  Stevenson,  his  grantor,  from  1887, 
joined  with  his  possession  from  1890,  estab- 
lished his  tlfle  by  adverse  possession.  To 
this  claim  there  are  decisive  objections.  It 
appears  that  Mrs.  Stevenson  occupied  the 
land  from  1886  to  1890,  when  she  sold  It  to 
the  plaintiff.  In  1897  the  plaintiff  discovered 
that  he  had  no  valid  title,  and  attempted 
to  purchase  the  Gorham  interest,  but  failed 
in  bis  effort.  Under  an  arrangement  with 
Robinson,  this  one-third  Interest  was  at  that 
time  purchased  by  him.  Since  that  time  the 
Robinson  interest  has  been  fully  recognized 
and  admitted  by  the  plaintiff  in  dividing  the 
rent.  The  possession  of  one  who  recognizes 
or  admits  title  in  another  either  by  declara- 
tion or  conduct  Is  not  adverse  to  the  title  of 
such  other.  1  Green.  Ev.  (14th  Ed.)  S  109; 
Smith  V.  Martin,  17  Conn.  399,  400;  Dem- 
Ing  V.  Carrlngton,  12  Conn.  5.  30  Am.  Dec. 
591 ;  Rogers  v.  Moore,  10  Conn.  13.  Occupa- 
tion must,  not  only  be  hostile  in  Its  incep- 
tion, but  it  must  continue  hostile,  and  at 
all  times  during  the  required  period  of  15 
years  challenge  the  right  of  the  true  owner 
in  order  to  found  title  by  adverse  use  upon 
it.  .Lewis  V.  N.  Y.  &  H.  R.  R.  Co.,  162  N.  T. 
202-220,  56  N.  E.  540.  After  the  purchase  of 
the  Oorham  interest  by  Mr.  Robinson,  there 
was  nothing  in  the  conduct  of  the  plaintiff 
showing  a  repudiation  of  this  right.  Upon 
the  other  liaud,  as  stated,  there  was  an  un- 


mistakable recognition  dud  admission  that 
the  Robinsons  were  the  owners  of  this  one- 
third  Interest,  and  the  plaintiff's  occupation 
■  must  be  presumed  to  have  been  subservient 
to  their  rights.  It  clearly  appears  that  the 
adverse  occupation  of  the  plaintiff  when 
united  with  that  of  Mrs.  Stevenson  is  at 
least  four  years  short  of  the  time  required 
by  statutory  regulatioa  to  acquire  title  by 
advwee  possession. 

The  plaintiff  claims  that  Mary  Goiftam  was 
so  ousted  of  the  possession  of  said  land  at  the 
time  of  the  execution  and  delivery  of  tlie 
deed  made  by  her  to  Samuel  Robinson  that 
said  deed  was  utterly  void.  Gen.  St  1902, 
{  4042,  provide ;  "All  conveyances  and  leases 
for  any  term,  of  any  building,  land  or  tene- 
ment, of  which  the  grantor  or  lessor  Is  ousted 
by  the  entry  and  possession  of  another,  on- 
less  made  to  the  person  in  actual  possession, 
shall  be  void."  The  provisions  of  this  stat- 
ute is  only  in  affirmance  of  the  common  lav 
which  disabled  a  grantor  ousted  from  trans- 
ferring his  title  to  another  on  the  gronnd 
that  sudi  alienation  tended  to  increase  main- 
tenance and  litigation,  and  afforded  means  to 
powerful  men  to  purchase  rights  of  attioa 
and  oppress  others.  Such  deeds,  therefure, 
are  only  so  far  void  as  they  are  opposed  to 
the  principles  of  the  common  law  and  proliib- 
ited  by  the  affirmative  provisions  of  the  stat- 
utes. Goodman  v.  Newell,  13  Conn.  '^77, 33 
Am.  Dec.  378.  Assuming  it  to  Ik  true  that 
tliere  was  adverse  occupation  in  the  plaintiff 
at  the  time  Mrs.  Gorham  deeded  her  Interest 
to  Robinson,  and  that  no  title  was  transfer- 
red as  against  the  party  then  in  possession, 
under  the  circumstances  disclosed  It  canDot 
affect  the  result  A  deed  of  lands  adversely 
possessed  is  void  only  as  to  the  person  In 
possession,  and  those  claiming  in  privity  with 
him,  as^to  the  grantor,  and  his  heirs  It  is 
good,  by  way  of  estoppel,  and  the  grantee 
may  sue  for  and  recover  possession  in  the 
name  of  the  grantor,  and  then  protect  him- 
self in  his  title  under  such  deed.  IjIvInE:- 
stone  V.  Proseus,  2  Hill  (N.  Y.)  626;  Wllllama 
V.  Jackson,  5  Johns.  (S.  Y.)  489;  Brinley  v. 
Whiting,  5  Pick.  (Mass.)  348.  Mrs.  Gorham 
and  all  parties  Interested  are  made  parties 
to  this  action,  and  "the  court  may  determine 
the  ultimate  rights  of  the  parties  on  each  side 
as  against  themselves,  and  grant  to  the  de- 
fondant  any  affirmative  relief  to  which  he 
may  be  entitled."  Practice  Book  1903,  p- 
257,  S  195.  Ouster  which  will  make  a  gran- 
tor's deed  void  Is  the  same  as  that  which,  If 
continued  for  15  years,  would  make  a  per- 
fect title  by  adverse  user  in  the  occopant 
Merwin  V.  Morris  et  al.,  71  Conn.  555-574,  42 
Atl.  855.  The  actions  of  the  plaintiff  at  and 
before  the  execution  and  delivery  of  the  deed 
to  Robinson  was  a  plain  admission  and  ac- 
knowledgment of  Mrs.  Gorham'B  title,  and  his 
possession  did  not  constitate  an  casta',  but 
should  be  r^arded  as  in  submission  to  that 
title. 

In  the  judgment  rendered  by  the  superior 
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court  It  was  found  that  tbe  plaintiff  la  the 
owner  in  fee  simple  of  an  undivided  two- 
thirds  part  of  said  premlBes  subject  to  said 
mortgage,  and  that  the  remaining  nndlvlded 
one-third  part  of  said  land  at  the  time  of  tils 
denth  was  owned  in  fee  simple  by  said  Samu- 
el Robinson,  deceased,  subject  to  the  mort- 
gage of  9400.  Tbe  ground  on  which  the  conrt 
below  proceeded  was  that  the  i^ntlff  was 
subrogated  to  the  rights  of  the  Gonnectlcat 
Savings  Bank  to  the  extent  of  $400.  Snbro- 
gatlon  Is  an  equity  called  into  existence  for 
the  purpose  of  enabling  a  party  secondarily 
liable,  but  who  lias  paid  the  debt,  to  reap  the 
benefit  of  any  securities  or  remedies  which 
tbe  creditors  may  hold  as  against  the  prin- 
cipal debtor,  and  by  use  of  which  the  party 
paying  may  thus  be  made  whole.  Blspham's 
Eq.  p.  450,  i  33S.  In  the  present  case  the 
plaintiff  furnished  the  $400  to  Mrs.  Steven- 
son with  wMcb  to  pay  the  balance  of  the 
mortgage  to  the  Connecticut  Savings  Bank 
that  she  might  give  him  a  clear  and  unincum- 
bered title  The  plaintiff  obtained  no  valid 
title  uuder  the  deed  given  him,  and  was  com- 
pelled to  purchase  tlie  two-thirds  Interest 
which  he  now  owns  from  the  heirs  of  James 
Stevenson.  This  money  was  paid  for  the 
protection  and  benefit  of  those  owning  this 
land,  and  tbe  plaintiff  is  entitled  to  t>e  subro- 
gated to  the  rights  and  securities  of  the  bank. 
Reunn  v.  N.  Y.  &  N.  B.  R.  R.  Co.,  60  Conn. 
]42.  22  Atl.  BOl,  25  Am.  St  Rep.  306;  Dutch- 
er  V.  Hobby,  86  Ga.  198,  12  S.  E.  356.  10  L. 
R.  A.  472,  22  Am.  St.  Rep.  444;  Everston  T. 
Central  Bank,  S3  Kan.  S52.  6  Pac.  605. 

It  is  also  urged  that  the  plaintiff  has  a  Hen, 
not  only  fop  the  $400  which  was  paid  to  satisfy 
the  mortgage,  bnt  for  the  additional  sum  of 
$000  which  was  paid  to  Mrs.  Stevenson  and 
used  In  paying  her  personal  expenses.  Upon 
this  subject  the  court  has  found :  On  March 
2.  1885,  there  was  paid  to  the  Connecticut  Sav- 
ings Bank  upon  said  mortgage  the  sum  of 
$G00,  $300  In  cash  and  $300  that  was  drawn 
from  a  depoelt  book  in  said  t>ank,  which 
stood  in  tbe  Joint  names  of  the  said  James  and 
Martha  Stevenson.  It  did  not  appear  in  evi- 
dence who  deposited  the  money  in  tbe  bank 
that  stood  in  the  names  of  Mr.  and  Mrs. 
Stevenson. 

A  lien  may  be  created  when  a  party  in 
ni.iking  expenditures  upon  real  estate  has  act- 
ed in  good  faith  with  an  honest  but  mistak- 
en assumption  that  he  was  the  owner.  In 
such  cases  tne  lienor's  rights  must  necessarUy 
be  limited  to  such  disbursements  as  were 
t>eneficia1  to  the  property.  This  implies  that 
the  debt  is  due  from  the  person  as  against 
whom  the  pledge  is  claimed,  unless  the  own- 
er by  some  express  act  or  implication  pledged 
or  authorized  another  to  pledge  his  property 
for  tbe  debt  of  another.  In  1880,  when  Mrs. 
Stevenson  gave  the  warranty  deed  to  tbe 
plaintiff,  tbe  owners  of  the  property  whl<A 
she  att^pted  tcf  convey  were  the  heirs  of 
James  Stevenson.  There  was  no  debt  due 
from  then ;  neither  did  Bfrs.  Stevenson  bare 


any  authority  express  or  implied  to  make  a 
contract  or  create  a  right  for  the  Hen  upon 
the  realty  which  they  owned.  Generally  a 
lien  can  only  be  created  with  tbe  owner's  con- 
sent ;  that  Is,  by  a  contract  express  or  implied 
with  the  owner  of  the  property  or  with  some 
one  by  him  duly  authorized,  or  withont  his 
consent  by  the  operation  of  some  positive 
rule  of  law,  as  by  statute.  2S  Qyc.  p.  668, 
6G4. 

The  fact  that  tbe  equity  In  this  real  estate 
might  have  been  used  for  the  necessary  sup- 
port of  Mrs.  Stevenson  during  her  lifetime 
in  no  way  strengthens  the  plaintiff's  claim 
for  a  lien  for  the  money  paid  by  blm  in  ex- 
cess of  the  mortgage.  There  are  no  facts  al- 
lied or  found  which  will  permit  a  favorable 
consideration  of  this  proposition.  Upon  gen- 
eral principles,  tbe  defendant  would  have  the 
right  to  defend  against  this  claim  of  a  prior 
Incumbrance  upon  the  ground  that  he  is  a 
bona  fide  purchaser  of  tbe  property  for  a 
valuable  consideration  without  any  notice  of 
the  existence  of  such  a  daim.  The  plaintiff 
in  substance  replies  to  this  proposition  that 
to  entitle  himself  to  this  legal  protection  it 
should  appear  that  the  defendant  obtained  a 
legal  title,  and  not  a  mere  sonblance  of  title 
from  one  who  was  ousted  of  posseBslon.  It 
is  not  Indispensable  to  protect  himself  tliat 
the  defendant  should  tie  the  purchaser  of  the 
legal  title.  "The  rule  In  equity  Is  that  If  a . 
defendant  has  in  conscience  a  right  equal  to 
tliat  claimed  by  tbe  person  filing  a  bill  against 
him,  although  he  is  not  clothed  with  a  p^ect 
legal  title,  this  circumstance,  In  his  situation 
as  a  defendant,  renders  it  improper  for  a 
conrt  of  equity  to  compel  him  to  make. any 
discovery,  which  may  hazard  his  titt&  In 
short,  courts  of  equity  will  not  take  the  least 
step  against  an  innocent  purchaser  in  such  a 
predicament,  and  will,  on  the  other  hand,  al- 
low him  to  take  every  advantage  which  the 
law  gives  him ;  for  there  Is  nothing  which  can 
attach  Itself  upon  bis  conscience  in  such  a 
case  in  favor  of  an  adverse  daim."  2  Story, 
Eq.  Jur.  p.  883,  H  1S02,  1508.  It  appears  that 
Robinson  made  this  purchase,  paid  his  mon- 
ey, and  obtained  this  deed  at  the  Instance 
and  request  of  the  plaintiff.  There  Is  no  sug- 
gestion that  Robinson,  when  he  obtained  his 
deed,  had  any  knowledge  of  the  existence  of 
a  claim  for  money  paid  upon  this  mortgage 
or  of  an  Incumbrance  which  had  been  fully 
discharged  of  record  seven  years  before  he 
was  Induced  by  tbe  plaintiff  to  part  with  his 
money  In  obtaining  tiis  title.  "If  a  plaintiff 
comes  Into  equity,  seeking  relief  upon  a  legal 
title,  against  a  bona  fide  purcliaser  of  an 
equitable  tlUe,  If  be  Is  entitled  to  relief  In 
such  a  case  (whidi  Is  perhaps  doubtful),  still 
he  must  otxtaln  It  upon  tbe  strength  of  his 
own  case,  and  hli  own  evidence;  and  be  is 
not  entitled  to  extract  from  the  conscience  of 
the  innocent  defendant  any  prooft  to  support 
It."   2  Story,  Eq.  Jur.  p.  884.  S  1508. 

Tbe  plaintlfTs  exception  to  tbe  finding  of 
facts  cannot  be  considered  by  this  court  It 
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does  not  appear  that  there  was  any  motlcni  to 
correct,  or  any  aaslgnment  In  the  reasons  <tf 
appeal  apon  this  STonnd.  Practice  Book  IMS, 
p.  268,  S  9. 

There  la  no  error.  TtM  other  Jodses  om- 
cnrred. 


Fa7  t.  HABTFORD  &  S.  ST.  BY.  CO. 

(Bapreme  Coort  of  Errors  of  Connecticut  Jan. 
S2,  1U09.) 

AFPKAI.  AHD  BBKOB  (I  1177*)— BETEBaAXi— Bb- 
HAHD. 

Under  Gen.  St  190*A  I  802,  providiQK 
that  it  the  Supreme  Court  of  ESrron  shall  &na 
error  in  the  rulings  of  the  trial  court  it  shall 
reverse  the  Judgment  or  order  a  new  tnal,  a  re- 
versal because  sndi  jhcts  did  not  authorize 
plaintiff  in  an  action  triable  by  a  jury  to  recov- 
er did  not  entitle  defendant  to  a  final  judgment ; 
plaintiff  being  entitled  to  a  new  trial  and  an  op- 
portunity to  present  different  or  additional  facts 
to  estabmh  a  cause  of  action. 

[Ed.  Note^For  other  casea  see  Appeal  and 
Error.  Cent.  IMf.  H  4597-4ffiS0;  Dec  Dig.  | 
1177.*] 

On  application  to  correct  the  mandate  sent 
to  each  of  Qie  Judges  under  Practice  Book 
3908,  p.  279,  S  41.  Application  denied. 

For  opinion  on  main  appeal,  see  71  Atl.  364. 

BALDWIN,  0.  J.  We  are  now  asked  to  al- 
ter our  mandate  bo  as  to  make  it  after  set- 
ting aside  the  Judgment  (or  the  plaintiff,  re- 
mand the  cause,  with  instructions  to  the  su- 
perior court  to  enter  judgment  for  the  de- 
fendant The  Judgment  which  has  been  set 
aside  followed  the  verdict,  and  it  la  plain 
that  the  facts  found  hy  that  verdict  could  not 
support  a  Judgment  for  the  defendant  vere- 
dicto non  obstante.  Tho  request  now  made 
ignores  two  things:  The  nature  of  a  trial  by 
Jury,  and  the  function  of  an  appeal  from  a 
Judgment  rendered  on  a  verdict 

The  plaintiff  had  a  right  to  hare  her  cause 
determined,  as  to  the  facts  In  Issue,  by  the 
verdict  of  a  Jury.  This  could  only  be  that 
of  a  Jury  which  had  heard  the  evidence  of 
those  facts,  after  receiving  InstructlonB  from 
a  Judge  who  had  presided  at  the  trial.  It  is 
an  ancient  feature  of  the  jury  system  that 
when  the  evidence,  in  a  civil  cause  Is  so  clear 
for  one  side  or  the  other  that  reasonable  men 
cannot  differ  as  to  the  verdict  wbloh  oughi 
to  be  rendered,  the  Judge  may  require  the  ju- 
ry to  return  that  verdict.  In  so  doing,  how- 
ever, they  still  determine  the  issues  of  fact. 
Tbey  are  directed  to  decide  the  issues  In  a 
certain  way,  because  these  could  not  Teasona- 
bly  be  decided  in  any  other  way,  and  it  is  as- 
sumed that  every  Juror  will  desire  to  give  his 
decision  according  to  the  dictates  of  reason. 

The  appeal  to  this  court  recited  the  facts 
which  the  plaintiff  claimed  that  she  had  es- 
tablished on  the  trial,  and  also  those  which 
the  defendant  claimed  that  It  had  establish- 
ed. These  redtalB  had  no  force,  except  for 
the  purposes  of  the  appeal.  They  showed 
that,  on  the  assumption  that  the  plaintiff  had 
proved  all  she  dalmed,  she  had  no  right  of 
recovery;  but  the?  did  not  show  what  evi- 
dence might  be  produced  on  a  new  trial,  be- 


ton  a  new  Jury.  Should  such  a  trial  be 
claimed,  it  will  be  for  tiiat  jury  to  determfaie 
the  issues  before  it,  on  the  pleadings  as  thnr 
made  up,  subject  only  to  midi  directbos  as 
may  be  properly  glvea  by  the  Judge  then  pre- 
siding over  the  court  Gen.  St  1802.  |  802, 
proceeds  npim  Uieae  principles  In  providing 
that  "it  tb»  Supreme  Court  ot  E<rror8  shall 
find  error  In  the  rulings  or  decisions  of  the 
courts  below,  it  shall  reverse  the  Judgment  or 
order  a  new  trlaL"  The  Judgmoit  of  the 
superior  court  was  the  <mly  <Hie  whldi  oonld 
be  rendered  upon  the  verdict,  as  returned 
and  accepted,  and  could  not,  theref<«c^  be 
fAanged^  Into  a  Judgment  Air  the  defendsnt 
The  error  lay  de^>er — ^In  the  retosal  to  diiect 
a  different  verdict,  or  to  set  aside  the  ver^ct 
as  against  the  erldoice.  To  ranedy  that  *■ 
new  trial  is  the  only  method  known  to  our 
law. 

Leave  to  file  the  motlut  In  qneetlim  was 
therefore  denied. 


HARLOW  et  al.  v.  PABSONS  LUUBBB  ft 
HABDWABB  GO. 

(Supreme  Court  of  Errors  of  Conneetlent  Ju. 
22,  1908.) 

1.  FBAuns,  Statute  or  ({  84*)— Aobkuuhts 

TOB  SAI,!  or  PUSOHALTT. 

An  agreement  for  a  sale  of  hunber  for 
more  than  (60  to  be  thereafter  delivered,  n» 
part  of  which  was  ever  accepted,  was  within  Uie 
statute  of  frauds  (Gen.  St  1902.  $  1090),  aad 
could  be  proved  in  an  action  for  the  price  onlj 
by  a  memorandum  of  the  agreement  In  wzitiiig, 
B^ed  by  the  buyer  or  Its  agents. 

[Ed.  Note^For  other  eases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  I  1S7;  Deft  Dig.  ft  84.*] 

2.  EviDEKCE  (I  456*)  — Paxol  TnnoiOHT— 
MsAniNo  OF  TBcnnioAi.  Tduis. 

Parol  evidence  waa  admissible  in  an  action 
for  the  price  of  lumber  to  show  the  technical 
meaning  of  the  words,  "when  transit  car,"  on 
the  sale  sUp. 

[Ed.  Note.— For  other  cases,  see  Bvideoee, 
Cent  Dig.  U  2104,  2105;  Vw.  Dig.  |  455.*] 

3.  Sat.es  (5  81*)— Sales  Slips  —  Corswuc- 

TIOR— TECnNICAL  TBBUS. 

The  words,  "when  transit  car.*'  on  a  sales 
slip  covering  a  sale  of  a  car  load  of  lumber,  did 
not  fix  any  date  of  delivery ;  and  did  not  show 
that  delivery  should  be  made  on  arrival  of  tbe 
car. 

[Ed.  Note.— -For  other  cases,  see  Sales,  Cent. 
Dig.  i  217 ;  Dec.  Dig.  I  81.*] 

4.  Sales  (|  81*)— Dkliveet  — Wotw  to  bi 
Made. 

Where  parties  to  a  contract  of  sale  do  not 
agree  upon  the  date  of  delivery,  the  law  Im- 
pHes  that  It  Is  to  be  made  withm  a  raaamsUe 

time. 

[Ed.  Note.— For  other  cases,  see  Salea^  Cent 
Dfg.  i  218 ;  Dec.  Dig.  S  81.*] 

5.  Sales  (J  182*)— Delivbby— Time  ron  Mai- 
IRG — Beasonable  Time. 

Ordinarily  what  is  a  reasonable  time  for 
delivery  of  goods  sold  is  a  question  of  fact ;  but, 
when  tbe  circumstanceB  are  such  that  bat  ooe 
conclusion  Is  reasonably  possible,  the  court  may 
assume  or  declare  to  the  jury  that  oondosion. 

[Ed.  Note.— For  other  cases,  see  Salss^  Gent 
Dig.  I  482:  Dec  Dig.  I  182.*] 


•For  oUiw  essM  ■•• 
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6.  Sales  (|  182*)— Actzok  fob  Pbici-^ubt 
Question. 

In  an  action  for  the  price  of  rejected  1am- 
ber,  whether  the  lamber  was  deliTered  within  a 
reasonable  time  kM,  nndar  tiia  erldenoe,  a  jatj 

QoestioD. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Big.  i  402 ;  Dec.  Dig-  1  ISL*] 

7.  Sales  (S  172*)— Deuvebt— Time— Bkaboh- 

ABLBNE89— hiTIDENCB. 

Delay  of  the  carrier  In  txansportlnc  goods 
is  an  important  circumstance  to  he  considered 
in  determlaiDK  whether  delivery  was  made  with- 
in a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  428;  Dec  Dig.  {  172.*] 

8.  Afpeai.  and  Bbbob  (S  909*)  —  Review — 

PBESUHFTIONfl. 

On  appeal  in  an  action  for  the  price  of  re- 
jected lumber,  sncceesfully  defended  on  the 
ground  of  failure  to  deliver  within  a  reasonable 
time,  it  will  be  presumed  that  the  trial  court 
considered  the  carrier's  delay  in  transporting 
the  lumber  In  determining  that  it  was  not  ten- 
dered within  a  reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §  8675;  Dec.  Dig.  fWQ.*] 

9.  Appeal  and  Bbbob  a  1052*)— Habhless 

EBROB— ADUISSION  OF  EVIDENCE. 

Any  error  in  admitting  evidence  under  one 
defense  was  harmless  where  the  case  waa  not 
decided  on  that  defense. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errvr.  Cent  Dig.  »  4175.  4176;  Dec  Dig.  i 
1052.*] 

Appeal  from  City  Court  of  Hartford,  Her- 
bert 8.  Ballard,  Judge. 

Action  by  Frederick  M.  Harlow  and  others 
against  the  Farsons  Lumber  &  Hardware 
Company.  From  ft  Judgment  fear  defendant, 
plaintlffB  appeal.  Affirmed. 

Tbe  plaintlffB,  doing  bnalneaa  in  Hartford, 
and  tbe  defendant,  doing  boslneaB  In  TJnlon- 
vllle,  C(mn.»  by  teleidiane  entered  Into  a  con- 
tract for  fbe  Bale  and  pnrcbaae  of  a  car  load 
of  lumber  then  In  transit  by  rail  from  Laurel. 
Miss.,  to  WalllngfoTd.  Conn.  The  plaintiffs 
thereupon  caused  a  sales  slip  and  Invoice  of 
the  lumber  to  be  made  oat,  which  read,  re- 
spectively, as  follows: 

"Harlow,  Todd  &  Co.,  titartford.  Conn. 
Wholesale  Lumber.  Order  No.  1409.  Date, 
May  15,  190a  Sold  to  the  PaiBons  Lubr.  & 
Hardware  Co.,  at  TTnlonvllle,  Ct  Route: 
When  transit  car.  Terms  1%%  15  days. 
One  (1)  car  1x4  (3%"  face)  A  Sap  rift  fig. 
D.  &  M.  at  $38.50.  Thank  you.  Harlow 
Lumber  Co.,  M.  P.  H." 

"Harlow  Lumber  Ca,  Successor  to  Harlow, 
Todd  &  Co.  Wholesale  Lumber.  Hartford, 
Conn.,  Apr.  17,  1906.  Sou.  Car  No.  40290. 
Consigned  to  ns,  TTnlonvllle.  Ct  Order  No. 
1400.  Terms,  1^%  15  da.  Sold  to  Farsons 
Lbr.  &  Hdw.  Co.,  18.072  ft  1x4  "A"  Sap 
Rift  D.  &  M.  at  $38.50,  $695.77." 

These  were  mailed  to  and  received  by  the 
defendant  Afterwards  tbe  defendant,  the 
lumber  not  having  arrived,  and  the  plaintiffs 
being  unable,  after  repeated  Inquiries,  to 
give  definite  Information  as  to  when  It  would 
arrive,  wrote  the  plalntUfs  tbe  following  let- 


ter: "Tbe  ParBons  Lumber  A  Hardware  Go. 
UnlonvUle,  Conn..  July  10th.  1906.  Harlow, 
Todd  &  Co.,  Hartford.  Conn.— Gentiemen: 
Please  cancel  tbe  order  for  car  Xo.  40290. 
We  have  bad  our  agent  here  wire  to  Har^ 
lem  River  and  bare  received  word  June  28tb 
that  there  waa  no  account  of  any  such  car 
there.  We  have  been  waiting  a  few  days 
since  to  see  If  It  would  C(Hne  but  as  it  has 
not  please  cancel  as  before  directed,  as  we 
will  procure  it  aomewtawe  else.  Yours  very 
tndy,  The  Paraons  Lumber  ft  Hardware  Co." 
Tbe  lumber  arrived  In  Walllngford  on  tbe 
13th  of  August.  1906.  and  tbe  plaintiffs  at 
once  (rffered  to  forward  it  to  tbe  defendant 
at  UnlonvUle,  but  tbe  defendant  refused  to 
accept  it  The  plaintiffs  then  sold  the  lumber 
for  a  less  price  than  the  defendant  was  to 
have  paid.  This  action  Is  brouc^t  to  recover 
tbe  difference. 

Josiah  H.  Peck,  for  appellants,  Joseph  P. 
Tuttle,  for  appellee. 

THAYER.  J.  (after  stating  tbe  facts  as 
above).  The  complaint  alleges  that  on  May 
15,  1906,  tbe  plaintiffs  and  tbe  defendant 
mutually  agreed  that  the  plaintiffs  should 
sell  to  the  defendant  and  that  tbe  defendant 
should  purchase  from  the  plain tlfTs,  one  car 
load  of  lumber,  cmdsting  of  18,072  fMt  of 
yellow  pine  flooring,  for  $88.90  per  1,000  feet, 
said  lumber  being  then  In  tnuult  and  to  be 
delivered  by  tbe  plalntlffls  to  the  defendant 
on  arrival,  and  tliat  m  the  15tb  of  August 
foUowing,  on  tbe  arrival  of  the  lumber,  the 
plaintiffs  offered  to  deliver  the  same  to  the 
defendant,  and  tbe  defendant  refused  to  ac- 
cept it  As  the  complaint  thus  alleges  an 
agreement  for  the  sale  of  personal  property 
for  npwaitls  of  $60  to  be  thereafter  deliver- 
ed, no  part  of  whidi  was  ever  acc^ted,  sucb 
agreement  was  within  tbe  statute  of  frauds, 
and  could  be  proved  only  1^  a  memorandum 
thereof  in  wrltli^  signed  by  the  defoklant 
or  Its  agents.   Oen.  St  1902,  |  1090. 

For  sucb  memorandum  the  plaintiffs  relied 
upon  the  sales  slip.  Invoice,  and  letter  of  the 
defendant  which  appear  In  the  statement  of 
the  case.  It  nowhere  In  either  of  these  docu- 
ments expressly  appears  that  tbe  lumber  was 
to  be  delivered  on  arrival  or  within  what 
time  It  was  to  be  delivered.  The  sales  slip 
Is  dated  May  16tb,  the  day  the  contract  was 
made.  Tbe  invoice  Is  dated  April  17tb,  near- 
ly a  month  earlier.  In  the  sales  slip  appear 
the  words  "When  transit  car."  The  plain- 
tiff insists  that  these  words  express  the  date 
of  delivery,  and  that  such  date  is  the  arrival 
of  the  lumber  In  UnlonvUle.  Unless  they 
have  In  tbe  liunber  trade  a  technical  meaning 
different  from,  their  ordinary  meanlr^,  It  Is 
clear  that  they  give  no  Information  as  to  the 
time  when  the  lumber  should  be  delivered. 
But  the  plaintiffs  Insisting  In  the  trial  below, 
as  they  insist  here,  that  tbe  words  had  such 
tedmlcal  meaning,  tbe  court  properly  reoelv- 
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parol  evidence  to  sbow  what  that  meaning 
Is.  Hatch  V.  Douglas,  48  Conn.  H6, 128,  129, 
40  Am.  Rep.  154;  Soper  v.  Tyler,  77  Conn. 
104,  106,  58  Atl.  699.  From  such  evidence 
the  court  found  that  such  sales  slips  are 
customarily  used  In  the  lumber  trade,  and 
that  It  Is  the  custom  to  fill  In  the  blank  after 
the  printed  word  "when"  with  the  date  of 
shipment;  but  that,  when  filled  as  this  was 
with  the  words  "transit  ear,"  they  mean 
that  the  lumber  has  left  the  mill  and  Is  in 
transit  The  words,  therefore,  do  not  fix 
the  date  of  delivery.  If  the  parties  to  the 
contract  did  not  agree  upon  the  date  of  de- 
livery, the  law  would  Imply  that  it  was  to 
tw  within  a  reasonable  time.  Soper  v.  Tyler, 
78  Conn.  660.  661,  49  AU.  18,  19.  But  this  is 
not  the  contract  alleged  in  the  complaint,  and 
the  memorandum  relied  upon  falls  to  prove 
the  special  contract  alleged  to  driver  on  ar- 
rival. The  court  correctly  ruled,  therefore, 
that  the  memorandum  is  not  sufficient  to 
prove  the  contract  alibied. 

If  Uke  memorandum  Is  ciMistmed  as  reqiilr* 
ing  the  delivery  to  be  within  a  reaaonable 
time,  the  plaintiffs  dalm  that  this  la  not  "a 
unestlon  of  in-lmary  fact;*'  but  a  C(m<duslon 
which  Is,  In  such  cases,  a  question  of  law. 
Ordinarily  what  Is  a  reasonable  time  under 
the  circumstances  of  a  given  case  is  a  ques- 
tion of  fact  for  the  Jury.  When  the  circum- 
stances are  such  that  but  one  conclusion  Is 
reasonably  possible,  the  court  may  assume  or 
declare  to  the  Jury  the  conclusion  which  must 
Inevitably  be  reached.  Loomls  v.  Norman 
Printers*  Supply  Co.,  81  Conn.  343,  71  Atl. 
368.  In  the  present  case  it  was  a  question 
of  fact  to  be  determined  under  the  evidence, 
and  was  so  treated  in  the  pleadings.  In  the 
case  of  Soper  v.  Tyler,  73  Conn.  690,  063,  49 
Atl.  18,  19,  it  Is  said  that  "what  was  such 
reasonable  time  was  a  question  of  fact  for 
the  Jury."  In  that  case  the  question  being 
considered  was  whether  an  order  to  ship 
grain  was  given  within  a  reasouable  time.  In 
the  present  case  the  first  defense  of  the  an- 
swer sets  up  In  substance  that  the  delivery 
was  not  tendered  within  a  reasonable  time, 
the  plaintiffs  Joined  Issue  on  that  question 
of  fact,  and  the  court  has  found  the  Issues 
in  favor  of  the  defendant  There  is  nothing 
tn  the  case  as  It  comes  before  us  from  which 
we  can  see  that  the  court  adopted  any  wrong 


conclnsions  of  law  In  making  the  determina- 
tl(m.  If,  therefore,  the  plaintiffs  proved  a 
contract  to  deliver  within  a  reasonable  time, 
they  failed  to  prove  performance  on  their 

part 

One  of  the  conclusions  reached  by  the  court 
was  that  the  unexplained  failure  on  the  part 
of  the  railroad  to  transport  tSie  lumber 
promptly  did  not  excuse  the  plaintiffs*  faO- 
ure  to  make  delivery  either  within  the  usual 
time  required  for  transportation  or  within  t 
reasonable  time.  Whether  it  would  excuse 
nondelivery  within  the  usual  time  of  trans- 
portation it  Is  unnecessary  to  consider,  as 
that  is  not  a  question  In  this  case.  Such  a 
delay  would,  be  an  important  drcumstance 
to  be  considered  In  determining  whether  tbe 
delivery  was  made  within  a  reasonable  time 
Delays  of  that  character  will,  in  the  ordinary 
course  of  things,  occur  and  are  to  be  consid- 
ered in  determining  the  reasonableness  or  un- 
reasonableness of  a  party's  conduct  We 
must  assume  that  the  court  toc^  into  con- 
sideration the  fact  of  the  railroad's  lack  of 
promptness  In  arriving  at  the  conclusion  that 
the  lumber  was  not  tendered  to  the  defend- 
ant within  a  reasonable  time.  It  cannot  be 
said,  therefore,  that  the  court  was  wrong  in 
tbe  conclusion  mentioned. 

Two  witnesses  called  by  the  defendant 
were  asked  to  relate  what  they  hrard  of  a 
telephone  conversation  between  the  parties 
to  tbe  suit  at  the  time  the  contract  was 
made.  Their  answers  tended  to  show  an 
agreement  on  the  part  of  the  plaintiffs  to  de- 
:  liver  the  lumber  in  ten  days  or  two  weeks, 
and  was  admissible  In  support  of  the  allega- 
tions of  the  second  defense  upon  which  issues 
of  fact  were  Joined.  The  evidence  was  ob- 
jected to  as  tending  to  vary  the  terms  of  the 
written  memorandum.  The  objection  was 
overruled,  upon  what  ground  is  not  stated. 
As  the  case  was  decided  upon  the  grounfl 
that  the  memorandum  did  not  supiwrt  tbe 
contract  alleged  in  the  complaint  and  that 
the  lumber  was  not  tendered  within  a  rea- 
sonable time,  and  was  not  decided  upon  tbe 
grounds  stated  In  the  second  defense,  tbe 
plaintiff  can  have  received  no  harm  from  the 
reception  of  the  evidence,  and  the  ruling  of 
the  court  In  admitting  it  affords  no  gronnd 
for  a  new  trial. 

There  is  no  error.  The  othor  Judges  aor 
cur. 
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HARRIS  T.  HIBBARD  ct  aL 
(Court  of  Chancery  of  Xew  Jenay.   Dec.  14. 


1.  Pabtition  (i  111*)— Pabtition  Dxobu— 

Modification — Sale— Pbockbdb. 

Where  a  decree  for  the  sale  of  land  in  par- 
tition adjadsed  that  a  deed  to  a  receiver  in  lup- 
B^ementary  proceedinga,  which  deed  contained 
no  vorda  of  inheritanoe  or  sncceBaian,  conveyed 
mxlj  an  nndfvided  half  Interest  in  a  life  estate 
instead  of  the  fee,  the  land  having  been  sold 
under  the  decree,  a  subeequent  order  modifyins 
the  decree,  so  aa  to  declare  that  the  receiver 
took-  an  undivided  half  of  the  fee  subject  Co  the 
inchoate  right  of  dover  of  the  grantor's  widow, 
constituted  in  effect  a  reformation  of  the  deed, 
BO  as  to  entitle  the  receiver  to  a  ehare  of  the 

{proceeds  of  eale  pxoxtortioned  to  a  fee  interest, 
nstead  of  merdy  a  life  estate. 

[Ed.  Note.— For  other  cawo,  see  Partition, 
Cent.  Dig.  I  402;  Dec  Dig.  1  111.*] 

2.  EIXKOUTZOM  (I  409*)— SnpExnanTAST  Pbo- 

OEEDIMaB— PXOFEBIT  IW  FOBBiaN  JUBUDIC- 

TlOIf. 

A  fortign  receiver  in  supplementary  pro- 
ceedings appointed  at  the  instance  of  the  credit- 
or was  entitled  to  possession  of  a  fund  arising 
from  a  sale  of  property  in  New  Jersey,  a  part 
of  which  had  been  conveyed  to  the  receiver  un- 
der direction  of  the  court  by  whitdi  he  was  ap- 
pointed, as  between  the  judgment  creditor  and 
his  sttomey  claiming  a  Hen  on  the  fund  for  fees 
and  the  receiver,  the  fund  to  l>e  administered 
under  the  direction  of  the  court  by  which  the 
receiver  was  appointed. 

[Bd.  Note.— For  other  cases,  see  Bxeention, 
Gent.  Dig.  S|  11T3,  1176;  Dec  Dig.  I  40».*J 

8.  PARnnoN  <S  111*)— Sau  or  LAni>~PBO- 

CEEDS— DiSTBlBtlTION— ATFACHUXNT. 

A  judgment  debtor,  having  been  directed 
in  supplementary  proceedings  in  New  Yorlc  to 
cfHivey  to  his  receiver  an  undivided  interest  In 
certain  real  estate  in  New  Jersey,  executed  a 
deed,  but  before  It  was  delivered  the  debtor's 
wife,  through  a  tnistee,  instituted  a  suit  against 
him  in  New  Jersey  in  which  the  land  was  at- 
tached. Held,  that  though  the  trustee  in  such 
action  might  be  guilty  of  inexcusable  laches  in 
proceeding  to  establish  his  claim,  and  though  it 
bad  been  held  unfounded  in  contempt  proceed* 
inga  in  New  York,  the  proceeds  of  the  sale  of 
the  property  in  partition  could  not  be  distribut- 
ed without  the  presence  of  the  trustee  as  a 
party. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §  402 ;  Dec  Dig.  S  111.*] 

4.  Receivkbs  (§  205*)— FoBEiGN  Receivebs— 
Bonds. 

Where  a  foreign  receiver  executed  a  bond 
of  $200  in  the  jurisdiction  of  his  appointment, 
and  thereafter  became  entitled  to  receive  a  sum 
approximating  f 1,000  from  the  sale  of  property 
in  New  Jersey,  he  sliould  he  required  to  give  a 
new  bond  in  New  Jen^  for  at  least  92,000. 

lEA.  Note.— For  other  eases,  see  Receivers, 
Cent  Dig.  I  409;  DeC;  Dig.  1  aos.*] 

Action  by  Charles  F.  Harris  against  Omrl 
F.  Hlbbard,  as  receiver,  and  others.  On 
application  for  tbe  payment  of  moneys  In 
court-  Ai^Ucation  for  present  distribution 
dolled. 

Sanrad  D.  Oliptaant;  Jr.,  for  petitioner 
Walter  I.  McOoy.  Samuel  O.  Kulp,  for  pe- 
titioner TVUIiam  Johnston. 


WALKER,  V.  C.  On  April  18,  1906,  WU- 
liam  Johnston,  of  Trenton,  N.  J.,  filed  a  pe- 
tition In  this  cause.  In  which  he  averred  that 
on  October  81,  1S99,  he  recovered  against 
William  8.  Harris  in  the  Supreme  Court  of 
the  state  of  New  York  a  judgment  for  $1,- 
688.01,  debt  and  costs,  and  caused  an  execu- 
tion to  be  issued  thereon,  and  that  afterwards 
the  defendant  Omrl  F,  Hlbbard  was,  by  the 
Supreme  Court  of  New  York,  appointed '  re- 
ceiver in  supplementary  proceedings  In  aid 
of  the  execution  wblcb  was  Issued  on  that 
Jtidgment ;  that  on  October  25,  1900,  the  de> 
fendant  William  S.  Harris  conveyed,  sub- 
ject to  the  inchoate  right  of  dower  of  his 
wife,  the  defendant  Elizabeth  J.  Harris,  all 
his  right,  title,  and  Interest  In  and  to  a  cer- 
tain lot  of  land  and  prranlses  In  tbe  city  of 
Trenton ;  that  on  December  11,  1901,  Charles 
F.  Harris,  only  brother  of  William  S.  Harris, 
filed  a  bill  for  the  partition  of  the  same 
lands  and  premises  of  which  William  S.  Har- 
ris conveyed  his  Interest  to  Mr.  Hlbbard  as 
recedver;  that  on  July  2,  1002.  Mr.  Hlbbard, 
as  receiver,  filed  a  petition  In  this  cause,  and 
thenceforward  participated  thmln  for  tbe 
purpose  of  protecting  the  rights  of  tbe  peti- 
tioner, Mr.  Johnston,  In  the  premises  convey* 
ed;  that  by  tbe  final  decree  In  this  cause  It 
was  adjudged  ttiat  tbe  complainant,  Charles 
F.  Harris,  and  tbe  defendant  Omrl  F.  Hlb- 
bard, the  receiver,  were  each  seised  of,  In  and 
to  the  fee,  and  entitled  to,  the  undivided 
one^lnlf  part  of  tbe  premises  above  mention- 
ed, and  that  tbe  undivided  one-half  part 
thereof  to  wtaldi  the  receiver  was  entitled 
was  subject  to  tbe  incboate  rlg^t  of  dower  of 
Elizabeth  J.  Harris,  ^e  of  William  S.  Har^ 
rls ;  tbat  on  June  28, 19^  the  premises  were 
sold  by  virtue  of  the  decree  of  this  court  and 
brougbt  the  sum  of  $2,150,  of  whldi  sum, 
after  dednctln;  costs  and  expenses,  one  half 
was  paid  to  Charles  F.  Harris  and  the  oth- 
er balf  was  deposited  in  this  court,  where  It 
yet  remains,  waiting  tbe  final  order  of  this 
court;  tbat  the  order  requiring  the  sum  of 
$978.87.  being  one-half  of  the  net  proceeds  of 
sucb  sale,  to  be  deposited  in  tills  court,  was 
made  upon  the  str^igth  of  tbe  representation 
tbaV  before  the  sale  In  partition  the  right, 
title,  and  Interest  of  tbe  defendant  William 
S.  Harris  was  on  October  24,  1000,  attached 
by  virtue  of  a  writ  of  attacbnwnt  out  of  the 
Supreme  Court  of  this  state  at  the  suit  of 
Eugene  M.  CofllcSd,  trustee,  against  William 
8.  Harris;  that,  beyond  oiuslng  the  interest 
of  Hr.  Harris  in  flie  premises  to  be  attach- 
ed, nether  Mr.  Ooflleld  aa  trustee  nor  any 
other  penm  for  him  or  on  his  behalf  In  any 
way  or  manner  prosecuted  the  attachment 
anlt.  but,  on  the  contrary,  has  been  and  Is  in 
sudi  laches  as  entirely  to  lose  his  Hen  under 
the  attachment ;  that  the  conveyance  by  Wil- 
liam B.  Harris  to  Omri  F^  Hlbbard,  as  re- 
ceiver, was  for  tbe  benefit  of  tbe  petitioner 
William  Jobiiston  and  that  the  sum  so  de- 
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posited  In  thlfl  conrt,  and  which  bat  for  the 
attachment  would  hare  been  tamed  over  to 
the  receiver  for  tbe  petltlmer  to  be  credited 
as  a  payment  on  his  Judgm^t  and  execntlon 
against  William  S.  Harris,  la  Jostl^  the  peti- 
tioner's and  of  right  Bbonld  be  paid  over  to 
him ;  that  Mr.  Hlbbard,  as  receiver,  has  neg- 
lected and  failed  to  make  any  ^ort  to  have 
the  snm  withdrawn  from  this  court  for  tbe 
petitioner's  benefit,  and  he  therefore  prays 
that  an  order  be  made  directing  the  clerk  to 
pay  to  talm,  Mr.  JohnBton,  the  sum  of  y97&87, 
with  Its  accumulatlona,  or  such  other  order 
as  shall  seem  proper. 

Upon  the  filing  of  this  petition,  an  order 
was  made  npon  all  of  the  defendants,  being 
Omrl  F.  Hlbbard,  receiver.  William  S.  Hai^ 
rls  and  Elizabeth  J.  Harris,  hta  wife,  to  show 
cause  why  the  prayer  of  the  petition  should 
not  be  granted.  In  the  meantime  Walter  I. 
McCoy,  Esq.,  an  attorn^  and  counselor  at 
law  of  the  state  of  New  York,  residing  in 
this  state,  filed  a  petition  In  this  cause,  in 
which  he  avers  that  the  Judgment,  execu- 
tion, sui^lemental  proceedings,  order  of  tbe 
Supreme  Court  of  New  York  appointing  Omrl 
F.  Hlbbard  receiver,  and  compelling  tbe  ex- 
ecution and  delivery  of  the  deed  by  William 
8.  Harris  to  him,  the  receiver,  were  all  pro- 
cured and  brought  about  by  the  petitioner  as 
a  practitioner  at  law  of  the  Supreme  Court 
of  New  York  at  the  expense  of  much  time 
and  labor;  that  Just  before  tbe  delivery  ot 
the  deed  referred  to  tbe  defendant  William 
S.  Harris,  or  those  acting  in  bis  interest  and 
for  his  benefit  in  the  name  of  his  wife,  Eliza- 
betb  J.  Harris,  acting  through  Mr.  Coflteld, 
her  Bister's  husband,  procured  out  ot  the  Su- 
preme Court  of  this  state  as  a  means  of  de- 
feating the  order  to  convey  tbe  writ  of  at- 
tachment referred  to  in  the  petition  of  Mr. 
Johnston,  under  which  writ  the  right,  title, 
and  interest  of  William  S.  Harris  in  the  prop- 
erty referred  to  was  attached;  that  for  tbe 
purpose  of  procuring  the  Judgment  of  the  Su- 
preme Court  of  New  York  and  the  orders  and 
deed  made  thereunder,  and  to  compel  Mrs. 
Harris  to  discontinue  the  attachment  snlt. 
brought  as  a  pretense  for  her  benefit,  but 
really  for  tbe  purpose  of  defeating  the  orders 
and  deed  mentioned,  the  petitioner,  Mr.  Mo- 
Coy,  instituted,  carried  on,  and  brought  to  a 
Buccessful  conclusion  proceedings  In  the  Su- 
preme Court  of  New  York  to  attach  Mrs. 
Harris  for  contempt  of  that  conrt;  that  tbe 
matter  was  referred  to  a  r^eree  of  that 
court  to  take  proofs  and  report  his  conclu- 
sions; that  It  became  necessary  to  take  a 
large  amount  of  testimony  before  the  referee 
to  controvert  and  dlBprove  the  testimony  of 
Mrs.  Harris  and  her  husband  and  others,  to 
the  effect  that  the  attachment  Bult  was 
brought  by  her  without  knowledge  on  her 
part  of  the  judgment  and  order  thereunder 
of  tbe  Supreme  Conrt  of  New  York ;  that  the 
fraud  thus  perpetrated  upon  the  order  ot  the 
Supreme  Court  of  the  state  of  New  York 
was  one  so  cunningly  conceived  and  executed 


that  its  disclosure  was  a  matter  of  great  dif- 
ficulty to  the  petitioner,  and  Involved  the- 
expenditure  of  a  very  large  amount  of  study, 
time,  and  proofs,  and  the  raising  of  novel  and' 
difficult  questions  of  law ;  that  the  r^rt  of 
the  referee  upon  the  proofs  was  duly  con- 
firmed, and  the  Supreme  Court  of  New  York 
made  an  order  July  28,  1902,  holding  Mrs. 
Harris  guilty  of  contempt  of  its  order  of 
July  11,  1000,  and  fining  her  the  amount  <a 
the  Judgmmt  and  various  costs  and  expenses 
of  the  .contempt  proceedings,  amounting  In 
all  to  the  sum  of  $1,908.08.  and  further  order- 
ing that  she  be  committed  until  she  pay  tbe 
fine  or  until  she  pay  all  of  the  fine  exo^t 
the  amount  of  the  Judgment  and  vacate  tbe 
attachment;  that  all  proceedings  taken  by 
tbe  petitioner  Mr.  McCoy  in  obtaining  and 
protecting  tbe  Judgment  and  the  orders  of  the 
Supreme  Court  of  New  York  and  the  deed  of 
Mr.  Harris  to  Mr.  Hlbbard,  receiver,  under 
which  Mr.  Johnston  now  claims  the  fund  In 
this  court,  were  takon  by  tbe  petitioner  as 
attorney  at  the  instance  and  ^ploym«it  of 
Mr.  Johnston  and  for  bis  benefit;  tbat  the 
petitioner  has  received  from  Mr.  Johnston 
over  and  above  his  necessary  disbursements 
In  the  proceedings  the  sum  of  $30.32,  and  has- 
recelved  no  other  fee  for  or  on  account  of 
bis  services,  and  be  prays  that  he  may  be 
made  a  party  to  this  cause  for  the  purpose 
of  his  application,  and  that  he  may  be  per- 
mitted on  the  hearing  of  the  petition  of  Mr. 
Johnston  to  make  proof  of  the  nature  and 
value  of  his  services,  and  that  he  may  be 
decreed  to  have  a  lloi  for  the  payment  of  bis 
services  In  procuring  the  fond  In  court  upon 
any  and  every  part  of  tbe  fund  that  may  be- 
found  to  be  payable  to  Mr.  Johnston,  and' 
that  an  order  may  be  made  that  sucb 
amount  be  paid  by  the  clerk  to  him  or  to  bis 
solicitor.  Upon  the  filing  of  this  petition  an 
order  was  made  upon  William  Johnston  to- 
show  cause  why  the  prayer  of  Mr.  McCtv's 
petition  should  not  be  granted,  and  both  pe- 
titions came  on  to  be  heard  together. 

Tbe  petition  of  Mr.  Hlbbard,  filed  on  JnlJ 
2,  1902,  avers  that  the  master  to  whom  the 
cause  was  referred  r^rted  that  he.  Mr. 
Hlbbard,  bad  only  a  life  estote  In  the  premis- 
es sought  to  be  partitioned,  because  of  tbe 
omission  of  words  <tf  Inheritance  in  tbe  deed- 
to  falm,  and  the  use  In  the  ctmveyance  aft^ 
the  petitioner's  name  of  tbe  words  "succes- 
sors and  aBslguB";  tiiat  under  tbe  laws  of  tbe 
state  of  New  York  where  tbe  deed  was 
drawn,  executed,  and  delivered,  and  under 
the  well-settled  practice  of  attorneys  bavbig 
to  do  tberewltb,  tbe  words  of  limitation  of 
tbe  estate,  which  are  prop^ly  used  to  omver 
all  the  estate.  Including  one  of  Inheritance, 
of  a  Judgment  debtor  to  a  receiver  i^^inted 
in  proceedings  Bupplonental  to  execution,  are 
those  used  in  the  deed  to  ttie  petitioner ;  tbat 
the  order  of  tbe  SujHvme  Court  of  New  Tock 
In  the  proceedings  supplemental  to  execution 
required  Mr.  Harris  to  c<niv^  his  entire  es- 
tate In  tiie  premise*  to  tb»  petUKmor,  and: 
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that  It  was  In  obedience  to  that  order  that 
the  deed  was  made ;  that  to  the  best  of  the 
knowledge  and  belief  of  the  petitioner  both 
parties  to  the  deed  folly  intended  that  it 
Bhonld  conrey,  and  fully  believed  that  It  did 
in  fact  convey,  to  the  petitioner  the  entire 
estate  of  Mr.  Harris  in  the  premises,  and  he 
prays  tliat  he  hare  leave  to  show  that  under 
the  deed  as  It  stands  he  Is  entitled  to  one- 
half  of  the  proceeds  of  sale  subject  to  the  In- 
choate right  of  dower  of  Mrs.  Harris,  and 
that,  if  under  the  deed  it  should  be  determin- 
ed that  he  Is  not  so  entitled,  he  have  leave 
to  take  proper  proceedings  to  reform  the 
deed  so  as  to  carry  out  what  may  be  shown 
to  bare  been  the  purpose  and  intention  of  the 
parties  to  it,  and  for  further  ot  other  relief. 
On  the  filing  of  this  petition,  an  order  was 
made  tliat  the  complainant  show  cause  on 
July  7.  1S02,  why  the  relief  prayed  •taould 
not  be  graated. 

Tbi&  decree  for  sale,  wbith  was  filed  on 
May  22;  lOOi^  OHiflnned  the  master's  r^rt, 
and  ascertained,  adjudged,  and  declared  that 
the  rights  and  Interests  of  the  parties  to  this 
suit  in  the  premises  sought  to  be  partitioned 
were  as  follows:  The  complainant  was  seised 
In  fee  of  an  equal  undivided  one-half  part 
of  the  premises.  The  defendant  Omri  F. 
Hlbbard,  receiver,  was  seised  of  a  life  estate 
In  an  equal  undivided  one-half  part  of  tbe 
premises,  subject  to  the  inchoate  right  of 
dower  of  the  defendant  Elizabeth  J.  Harris, 
wife  of  William  S.  Harris,  therein.  Tbe  de- 
fmdant  William  S.  Harris  was  seised  of  an 
equal  undivided  one-half  part  of  the  premis- 
es, subject  to  the  life  estate  of  the  defendant 
Omrl  F.  Hlbbard,  receiver,  therein,  and  also 
subject  to  tbe  Inchoate  right  of  dower  ttiere- 
in  of  his  wife,  and  the  defendant  Elizabeth 
J.  Harris  was  seised  of  an  Inchoate  right  of 
dower  In  an  equal  undivided  one-half  pnr 
of  the  premises.  On  July  9,  1902,  an  order 
was  made  that  tbe  defendant  William  8. 
Harris  Aow  cause  cm  July  15, 1002,  why  ttie 
abore-mentloned  decree  ^onld  not  be  opened 
and  amended  so  that  the  right  and  Interest 
<tf  the  defendant  Oaal  T.  Hlbbard*  receiver, 
should  be  by  final  decree  ascertained,  ad- 
Jndsed,  and  declared  to  be  that  he  was  aeiaed 
In  fee  rimple  of  an  equal,  undivided  raw-half 
part  c£  the  pranlses  subject  to  Uie  Inchoate 
rli^t  of  dower  of  the  def^dant  Bllsabeth  J. 
Harris,  the  wife  of  William  S.  Harrla.  This 
iHder  to  show  cause  and  also  flie  oaa  last 
abore  mattoned  it  would  seem  were  beard 
together  on  Jn^  IS^  1902,  and  on  that  date 
an  order  was  filed  In  which  It  was  adjudged 
and  decreed  that  the  report  ct  the  master 
stand  ratified  and  conflnoed,  except  as  to 
the  rights  and  Intnests  of  the  dtf cndaats 
Omrl  F.  Hlbbard.  recover,  and  William  & 
Harris,  and  that  the  oranplalnant,  caiarlea  F. 
Harrln;  and  the  defendant  Omri  T.  Hlbbard, 
recelTW,  wen  eadi  seised  of  an  undivided 
cme-half  part  of  the  premises,  and  that  the 
undivided  one-half  to  wbldi  Mr.  Hlbbard  was 
entitled  wa»  subject  to  the  hichoate  right 


of  dower  of  the  defendant  Elizabeth  J.  Har- 
ris therein,  and  the  decree  was  thereby  open- 
ed and  modified  to  the  extent  Indicated,  and 
no  further.  The  order  amending  tbe  decree 
in  this  cause  (iterated,  in  effect,  to  reform  the 
deed  given  by  tbe  defendant  William  S.  Har- 
ris to  the  defendant  Omrl  F.  Hlbbard.  re- 
ceiver; the  actual  reformation  of  the  convey- 
ance being  entirely  unnecessary  because  tbe 
land  luid  t>een  sold  by  virtue  of  tbe  decree 
and  a  good  title  made  to  the  purchaser,  the 
proceeds  of  sale  taking  the  place  of  the  land 
for  the  purpose  of  distribution,  and  in  mak- 
ing that  distribution  tbe  question  of  the  char- 
acter of  tbe  title  of  Mr.  Harris,  as  it  stood  at 
the  time  of  the  sale,  was  only  incidentally, 
though  necessarily,  involved.  On  the  hearing 
before  me  counsel  for  Mr.  McCoy,  who,  in 
tarn.  Is  counsel  for  Mr.  Hlbbard,  pressed  for 
an  order,  that  the  fund  be  turned  over  to  Mr. 
HlUwrd.  This  contention  in  my  opinion  is 
sound,  and  should  prevail.  Mr.  Johnston  can- 
not ctnnplaln  of  It.  as  by  his  own  sworn  pe- 
tittott  It  Is  made  to  appear  that  Mr.  Hlbbard 
was  appointed  In  his  behalf.  In  aid  of  bis 
execution,  Issued  upon  bis  Judgment,  recover- 
ed against  Mr.  Harris  In  the  stete  of  New 
York.  Mr.  McO^y,  as  I  understand  It,  does 
not  object  to  this  disposition  of  tbe  matter, 
as  he  is  the  attorn^  of  both  Mi.  Johnston 
and  his  receiver,  Mr.  Hlbbard;  his.  Mr.  Mc- 
Coy's petition  tiavlng  been  filed  as  a  precau- 
tionary measure  for  the  purpose  of  protecting 
himself,  and  having  this  court  adjudge  what 
be  is  reasonably  mtltled  to  hare  and  receive 
by  way  of  compoisatlw  for  his  services  to 
Mr.  Johnston  In  the  New  York  Suprone 
Court,  and  to  have  It  awarded  to  him  1^ 
this  court  out  of  the  fund  In  case  it  be  or^ 
dered  to  be  distributed  directly  to  Mr.  John- 
ston without  tbe  Intorventlon  at  the  New 
York  recover. 

Tbe  Tiew  I  take  of  this  matter  renders  it 
unnecessary  for  me  to  find  what  npcm  the 
testimony  is  the  value  of  Mr.  McC<v's  serr- 
Icea,  or  bow  much  Mr.  Jchnaton  paid  him 
<m  account  of  servlcea  and  expenses  In  the 
New  York  proceedings.  I  would  not  bealtato 
for  cme  mmnent  to  make  this  asoertalnmoit 
and  adjudication  as  between  Mr.  MoOo^  and 
Mr.  Jfdmsttm,  were  it  not  few  the  fact  that 
I  am  flxmly  convinced  that  tbe  law  of  this 
state  reeognlsas  Mr.  Hlbbard,  receiver,  as  the 
persra  entitled  to  administer  the  fund  which, 
la  in  this  court  in  this  cause;  and  that,  too, 
nndor  the  direction  of  the  court  that  a^polttt- 
ed  him,  namely,  ttie  Snpreme  Court  of  tbe 
stete  of  New  YoEfe. 

In  Bldlack  ▼.  Mason,  26  M.  J.  Eq.  28%  It 
was  held  that  on  principles  comity  the  aid 
of  this  court  vUl  be  extended  to  a  receiver 
of  e  foreign  ctwporatlon  seeking  to  obtain 
poBMBsUm  of  pn^erty  of  tiie  corporation 
her^  as  against  the  ofllcers  <^  the  company, 
who  may  be  endeavoring  1^  fraud  or  tobter- 
fuge  to  withhold  It  In  the  case,  joat  cited 
a  suit  had  been  broui^t  In  the  Supreme  Court 
of  Mew  York  and  an  order  made  enjoining 
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the  company  and  appointing  a  receiver. 
Chancellor  Runyon  remarked,  at  page  233  of 
26  N.  J.  Eq..  that  It  was  apparent  that  the 
defendants  Mason  and  Fleming  were  con- 
triving to  protect  Mason  In  the  possession  of 
the  property  of  the  company  as  against  the 
receiver  and  those  whom  he  represented, 
namdy,  the  creditors  and  stockholders.  Mr. 
Johnston,  In  the  case  under  consideration,  la 
not  endeavoring  surreptitiously  to  possess 
himself  of  the  property  to  which  the  receiver 
is  entttied.  He  is  openly  demanding  the  fund 
as  his,  and  he  certainly  has  the  beneficial 
Interest  in  it;  but  It  is  the  property  of  the 
New  York  receiver  who  has  a  right  to  take 
it  into  bis  possession  and  administer  it  under 
the  laws  of  the  state  of  New  York.  He  is 
bound  to  make  a  report  to  the  court  appoint- 
ing bim  and  obtain  his  discharge  in  that 
court,  and  on  the  state  of  facts  here  present- 
ed it  would,  in  my  Judgment,  be  a  great  vio- 
lation of  interstate  comity  and  of  the  respect 
due  from  one  court  to  another  for  this  court 
to  distribute  this  fund.  In  Fraeier  v.  Bam- 
nm,  19  N.  3.  Eq.  316,  97  Am.  Dec.  666.  it  was 
held  that  an  assignment  of  an  annnlty,  though 
due  from  parties  and  property  out  of  the 
jurisdiction  of  this  court,  made  by  the  person 
to  whom  It  belongs  to  a  receiver  here  under 
the  direction  of  the  court,  Is  good,  and  would 
enable  the  receiver  to  collect  It  In  a  foreign 
state.  The  principle  thus  enunciated  is  en- 
tirely apposite  to  the  facts  of  the  case  at  bar. 
Obanc^lor  Bunyon  in  that  case  remarked 
at  page  318  of  19  N.  3.  (97  Am.  Dec.  666) 
that  an  assignment  of  a  chose  in  action  by 
the  person  to  whom  it  belongs,  even  If  by 
compulsion  of  the  law  of  the  place  where 
made,  la  good  everywhere.  Therefore  it  fol- 
lows that  the  conveyance  made  by  William  S. 
Harris  to  Omrl  F.  HIbbard,  the  receiver  ap- 
pointed by  the  Supreme  Court  of  the  state  of 
New  York  by  the  compulsory  order  of  that 
court,  is  good  here,  and  by  comity  will  be  en- 
forced here.  In  Orient  Ins.  Co.  v.  Rudolph,  69 
J.  Bq.  570, 61  AH.  26,  it  was  held  that,  where 
^operty  beltmglng  to  a  resident  of  New  Jer- 
sey  is  garnished  In  another  state  by  valid 
proceedings  taken  In  that  state,  tiie  title  of 
the  receiver  based  thereon  may  be  asserted 
in  this  state.  In  Falk  v.  Janes.  49  N.  J.  Eq. 
484,  23  Atl.  813,  It  was  held  that  a  foreign 
receiver  will  not  be  refused  recognition  as  a 
Bultor  in  our  courts,  even  If  a  claim  of  one 
of  our  own  citizens  be  Injuriously  aCTected 
Uiereby,  If  the  receivw  prosecutes  solely  in 
behalf  of  a  party  who  Is  also  a  citizmi  of  this 
state.  Now  this  Is  entirely  pertln«it  Here 
ttie  foreign  recover,  Mr.  Hibbard,  is  prose- 
cnting  solely  in  behalf  of  Mr.  Johnston,  a 
dtlzen  of  Trenton,  This  case  of  Falk  v.  Janes 
yran  reversed  In  Janes  v.  FaUc.  00  N.  J.  Eq. 
468,  26  AU.  138*  85  Am.  St  Rep.  7S8.  but  not 
upon  the  point  jnst  exploited,  and  therefore 
the  law  on  tiiis  question  Is  Oiat  stated  by  Tlce 
Chancellor  Emery  In  the  case  In  this  court. 

Having  reached  the  conclusion  that  Mr. 
Blbbord,  as  receiver,  is  entitled  to  the  money 


in  court,  namely,  the  proceeds  of  the  sale  oC 
the  undivided  Interest  In  the  land  which  was 
conveyed  to  htm  by  Mr.  Harris,  the  Judgmrat 
debtor,  I  am  confronted  with  the  practical 
difficulty  that  an  attachment,  In  form  at 
least,  appears  to  be  a  lien  upon  the  fund,  be- 
cause of  the  levy  of  the  writ  upon  the  in- 
terest of  the  defendant  William  S.  Harrli 
in  the  land  the  day  before  he  conveyed  It 
to  the  receiver,  Mr.  Hibbard,  and  the  attach- 
ing creditor  is  not  before  the  court  The  or- 
der of  the  New  York  Supreme  Court  requlr 
Ing  Mr.  Harris  to  convey  is  in  evidence  be- 
fore me,  and  it  contains  a  provision  forbid- 
ding Mr.  Harris,  his  agents,  servants,  and  at- 
torneys, and  all  others,  from  making  or  suf- 
fering any  transfer  or  other  dlsposltloo  of; 
or  interference  with,  the  property  of  the 
judgment  debtor,  except  In  obedience  to  tbe 
order  until  further  direction.  It  Is  under  this 
clause  doubtless  that  the  proceedings  for  con- 
tempt were  taken  against  Mrs.  Harris  for 
her  alleged  fraudulent  conduct  in  causing  cbe 
attachment  to  be  issued  by  Mr.  Coffield,  as 
her  trustee,  against  the  premises  in  question, 
to  defeat,  as  It  is  said,  the  claim  of  the  com- 
plainant, and  in  which  contempt  proceeding! 
she  was  condemned. 

The  Interest,  If  any,  which  Mr.  Coffltid,  as 
trustee  for  Mrs.  Harris,  has  In  the  proceeds 
of  the  sale,  by  virtue  of  bis  attachmrat,  has 
not  been  settled.  Mr.  Coffleld  Is  not  a  party 
to  this  cause  at  all.  and  any  rights  which  he 
may  have  would  not  be  affected  by  any  order 
or  decree  made  on  the  petitions  which  I  have 
been  considering.  His  laches  may  be  entirely 
Inexcusable,  and,  aside  from  laches,  the  claim 
on  which  the  attachment  was  issued  may  be 
entirely  unfounded ;  but  surely  I  cannot  sum- 
marily and  in  collateral  proceedings  adjudge 
his  claim  to  be  invalid,  and  that  Is  what,  in 
effect,  I  would  have  to  do  If  I  made  an  order 
distributliv  the  funds  in  court  without  Mr. 
Coffleld  being  a  par^.  Furthermore,  it 
should  be  stated  that  the  evidence  before  me 
shows  that  Mr.  Hibbard  gave  a  bond  In  the 
sum  of  $200  only  in  New  York  when  appoint- 
ed receiver  by  the  Supreme  Court  of  that 
8tat&  The  security  was  doubtless  sufficient 
at  tbe  time  the  bond  was  given;  but,  as  It 
now  appears  that  he  Is  entitled  to  receive  a 
sum  approximating  $1,000,  he  should  be  re- 
quired to  enter  into  bond  In  at  least  the  sum 
of  $2,000  In  this  state  before  receiving  tbe 
mon^,  assuming  that  it  will  ultimately  go 
to  him. 

The  situation  with  reference  to  tbe  plead- 
ings and  the  parties  being  as  above  set  forth, 
the  matter  is  not  In  a  posture  in  which  an 
order  distributing  the  fund  In  court  can  prop- 
erly be  made  at  this  time.  Unless  Mr.  Hib- 
bard shall  within  80  days  after  the  filing  of 
tbese  conclusions  apply  by  appropriate  plead- 
ing in  this  cause  or  by  original  bill,  as  he 
may  be  advised,  for  the  rdltf  to  whlcb  I  have 
Indicated  be  Is  entitled,  I  will  entertain  a 
renewal  of  the  applications  of  Hr.  Johnston 
and  Mr.  McCoy  for  an  ordw  distributing  tbe 
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fund.  Willie  I  bold  that,  on  ttie  record  before 
me  and  the  argmnents  made,  the  fond  Aonld 
so  to  tbe  receiver,  the  Qaestion  must  not,  as 
It  cannot  legall7»  be  considered  settled  against 
any  one  not  before  tbe  coart  and  consequently 
mibeard.  As  to  such  a  party  the  question  Is 
an  open  ona  And  It  may  be,  too,  that  the 
attachment  will  have  to  be  vacated  In  the 
court  out  of  which  it  Issued.  These  sugges- 
tions are  for  the  consideration  of  counsd. 


GALLAGHER      TRCB  AMERICAN 

PUB.  ca 

(Coort  of  Chancery  «I  New  Jersey.    Jan.  2, 

190%) 

1.  Time  (|  II*)— Fbactioks  or  x  Dat. 

The  law  will  take  aecoont  of  tbe  fraction 
of  a  day  when  jnstice  so  requires. 

[E)d.  Note.— For  other  cases,  sea  Time,  Cent 
Dig.  i  53;  Dec  Dig.  S  11.*] 

2.  JuDomnT  (I  772*)— LixN— pBioanr. 

If,  on  a  day  when  thli  court  adjudlcatea 
that  a  corporation  ia  insolvent  aad  appointa  a 
receiver  thereof  In  whom  title  to  the  company's 
real  and  peraooal  properbr  thereupon  veata,  a 
judgment  la  recovered  and  entered  against  the 
corporation  at  on  earlier  hour,  the  Judgment  is 
•  to  be  paid  oat  of  the  proceeu  of  the  aale  of 
the  company'a  land  as  a  preferred  claim,  be- 
cause the  judgment  was  a  lien  upon  the  land 
at  the  time  of  the  appointment  of  Che  receiver. 
Doane  v.  Milvllle  Mutual  Ins.  Co.,  48  N.  J. 
Eq.  522,  11  Atl.  789.  diatingolshed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1329.  1331;  Dec.  Dig.  I  772.*] 

^Syllabus  by  the  Goort^ 

Bill  by  Charles  H.  Gallagher  against  the 
Tns  American  PubHshlng  Company.  From 
a  decision  of  tbe  receiver  of  defendant  cor- 
poration refoslng  a  preference  of  a  claim,  tbe 
Tr«iton  Trust  ft  Safe  Deposit  Company  ap- 
peals. Reversed. 

Charles  E.  Gummere,  for  appellant  James 
&  Malodm  G.  Buchanan,  for  receiver. 

WALKER,  y.  0.  On  April  28,  1908,  at  10 
minutes  after  4  o'clock  In  the  afternoon,  a 
Judgment  was  recovered  in  the  Supreme 
Court  of  this  state  against  the  defendant 
(nmpany.  Impleaded  with  others.  The  suit 
was  on  a  promissory  note  of  which  the  de- 
fendant company  was  the  maker,  and  conse- 
quently the  party  primarily  liabl&  The  oth- 
er defendants  were  Indorsers.  At  8  o'clock 
in  the  evening  of  tbe  same  day  the  bill  of 
complaint  in  this  cause  was  presented  to  this 
court,  and  an  order  was  thereupon  made  ap- 
pointing Edward  L.  Eatzenbach,  Esq.,  receiv- 
er of  the  defendant  company.  The  bill  and 
order  were,  according  to  the  practice,  marked 
filed  as  of  April  2^  1908,  the  date  of  their 
presentation  and  consideration,  and  were 
actually  filed  In  the  clerk's  office  the  next 
day.  Mr.  Eatzenbach  qualified  as  receiver  on 
the  28th,  the  day  the  papers  were  lodged  in 
the  clerk's  office.  A  claim  by  the  plalntiCC  as 
a  prtferred  creditor  against  the  defendant 


corporation  In  respect  to  tbe  tends  of  ttie  de* 
fendant  was  duly  made  and  presented  to  the 
receiver,  who  disallowed  tt  as  a  carefwntce. 
Hence  this  appeal. 

The  solution  of  tbe  question  here  presented 
depends  upon  whether  tbe  law  will  take  ac- 
count of  the  fraction  of  a  day.  Our  act  con- 
cerning judgments  (1  Gen.  St  1895,  p.  1841, 
§  2)  provides  that  a  judgment  shall  bind 
lands  from  the  time  of  the  actual  entry 
thereof  on  the  records  of  the  court  Section 
68  of  our  present  corporation  act  (Revision 
1896  [P.  L.  pp.  277,  299J)  provides  that  t^pon 
the  appolntmoit  of  a  receiver,'  tbe  property 
of  an  Insolvent  corporation  forthwith  vests  In 
him;  and  therefore  the  property  of  the  de- 
fendant company  vested  In  the  receiver  on 
the  day  the  appellant's  judgment  was  recov- 
ered. Qualification  by  giving  bond  and  tak- 
ing tbe  statutory  oath  is  only  necessary  to 
enable  the  receiver  to  act  It  la  not  a  pre- 
requisite to  the  vesting  of  title  In  him.  Fur- 
ther, the  corporation  act  in  section  86  (P.  L. 
1896,  w.  277,  804)  provides  that  upon  distri- 
bution by  the  receiver,  judgment  creditors 
shall  be  preferred  when  the  Judgment  has 
not  been  by  confession  for  tbe  purpose  of 
preference. 

In  Doane  v.  Milvllle  Mutual  Ins.  Co.,  43  N. 
J.  Eq.  522,  11  AU.  739,  it  was  held  in  this 
court  that  a  bona  fide  judgment  creditor  is 
entitled  to  preference  In  payment  of  general 
creditors  of  an  Insolvent  corporation,  but 
that  such  preference  does  not  include  a  Judg- 
ment obtained  against  the  company  on  the 
day  when  the  court  took  control  thereof  by 
Issuing  an  order  restraining  the  company 
from  transacting  business.  This  proceeded 
upon  the  principle  that  the  law  knows  no 
parts  of  days.  This  case  was  reviewed  In  the 
Court  of  Errors  and  Appeals  and  reversed, 
but  not  upon  tbe  question  to  which  refei-ence 
bae  Just  been  made.  In  this  case  (Doane  v. 
Milvllle  Mutual  Ins.  Co.,  45  N.  J.  Eq.  274,  282, 
17  Atl.  ti'2o)  the  Court  of  Errors  and  Appeals 
remarked  that  it  was  In  accord  with  preva- 
lent Judicial  views  to  hold  that  Judgment 
creditors  should  be  preferred  so  far  as  tbey 
had  acquired  liens,  and  If  real  estate  had  be- 
come subject  to  Judgment,  or  if  personal 
property  had  been  bound  by  delivery  of  an 
execution  to  the  sheriff,  the  rights  thus  cre- 
ated should  not  be  disturbed.  This  observa- 
tion appears  to  modify  what  was  held  by 
this  court  In  the  same  case  regarding  the 
Hen  of  Judgment  creditors  whose  judgments 
are  recovered  on  the  same  day  a  bill  in  in* 
solvency  is  filed  against  a  corporation,  and 
the  court  takes  control  of  It  by  the  Issuance 
of  a  restraining  order,  but  does  not,  as  I  un- 
derstand it,  modify  tbe  views  of  this  court 
in  that  case  on  the  facts  of  that  case  which 
were  before  the  court  for  in  that  case  there 
does  not  appear  to  have  been  any  proof  as 
to  the  time  in  which  the  Judgment  was  enter- 
ed with  reference  to  the  time  when  the  order 
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to  show  cauB&  and  restraining  order  was 
made.  Had  these  facts  been  made  to  appear, 
the  decision  of  the  court  of  chancery  In  that 
case  might  bare  been  otherwlfle  than  It  was ; 
and,  In  the  absence  of  snch  proof,  the  deci- 
sion to  my  mind  Is  onasaallable.  Certainly 
the  court  cannot  take  cognizance  of  a  frae 
tion  of  a  day  unless  the  particular  time  Is 
brought  to  its  attention.  Regarding,  then, 
the  case  of  Doane  v.  Milvllle  Mutual  Ins.  Go. 
)n  this  court  to  have  been  decided  with  ref- 
erence to  the  particular  facts  of  that  case, 
and  having  regard  to  the  observation  of  the 
Court  of  Errors  and  Appeals  In  the  same 
case,  effect  can  be  given  to  the  ruling  in  the 
latter  court  without  holding  that  it  overruleB 
the  decision  of  this  court  After  all,  the  role 
that  the  law  does  not  take  account  of  the 
fraction  of  a  day  Is,  like  almost  every  other 
rule,  subject  to  exertions,  and  one  exception 
Is  that  which  Is  recognized  In  the  contest  be- 
tween judgment  creditors  as  to  who  has  the 
prior  Hen  by  virtue  of  a  levy  made  on  the 
same  day  with  another  or  with  other  levies. 
Now,  as  It  la  Incumbent  upon  courts  to  decide 
who  is  first  in  point  of  time  with  reference 
to  the  delivery  of  a  writ  to  a  sheriff  or  other 
officer,  and  of  the  priority  of  a  levy  upon 
prop«ty  as  between  several  executions,  it 
would  be  quite  an  anomaly,  If  not  absurd,  for 
this  court  to  refuse  to  take  account  of  time 
as  between  a  judgment  creditor  and  a  re- 
ceiver each  claiming  priority  of  right  in  the 
real  estate  of  an  insolvent  corporation, — the 
judgment  creditor  by  reason  of  the  entry  of 
a  judgment,  which,  by  the  terms  of  the  stat- 
ute, la  a  lien  npon  the  land  of  the  defend- 
ant upon  Its  entry,  and  the  receiver  In  be- 
half of  unsecured  creditors  asserting  that 
the  judgment  merely  ascertains  the  amount 
of  the  debt  due  to  the  creditor,  and  that  no 
Hen  thereunder  exists  upon  the  land  In  his 
possession  and  to  which  be  holds  title  by 
virtue  of  the  statute  and  order  of  his  ap- 
pointment 

The  law  does  take  account  of  parts  of 
daya  in  cases  where  it  is  essential  so  to  do 
in  order  that  justice  nuy  be  done.  Johnson 
T.  Penniugton,  IS  N.  J.  Law,  188.  And  the 
exact  time  of  the  entry  of  a  Judgment  may 
be  proved  as  matter  dehors  the  record.  Hunt 
T,  Swayze,  65  N.  J.  Law,  33,  25  Atl.  850.  The 
doctrine  that  the  law  wUt  not  take  cognl- 
Eance  of  the  fractions  of  a  day  Is  a  1^1  fic- 
tion, and  It  will  not  be  permitted  to  work 
injustice.  Clark  v.  Bradlaugh,  L.  B.  7  Q.  B. 
Dlv.  161,  per  Denman,  J.,  at  page  153,  and 
per  Williams,  J.,  at  page  154,  affirmed  on 
appeal  S.  a  8  Q.  B.  Div.  63. 

Id  Hoppock's  Ex'rs  v.  Ramvey,  28  N.  J. 
Bq.  413,  It  was  held  that  where  a  convey- 
ance of  land  was  made  on  the  same  day  that 
a  judgment  was  recovered  against  the  gran- 
tor, and  there  was  no  allegation  or  proof  to 
show  wlilcb  preceded  the  other  In  point  of 
time,  the  master's  report  that  the  judgment 


was  entitled  to  priority  should  be  sent  ba(^ 
for  further  proofs.  This  Is  a  dectelon  to  the 
effect  that  u>  between  a  judgment  and  a  con- 
veyance made  on  the  same  day,  It  la  pr<^>er 
and  lawful  to  show  which  preceded  the  oth- 
er in  point  of  time.  And  that  is  practicallr 
the  question  which  Is  before  me  on  this  ap- 
peal. The  petitioner  is  a  Judgment  creditor, 
whose  judgment  was  entered  against  the  de- 
fendant at  10  minutes  past  4  o'clock  on  a 
certain  day,  and  the  receiver  occupies  the 
p(wItl<Hi  of  a  grantee,  upon  whom  title  de- 
volved, not  by  a  deed  it  is  true,  but  by  act 
of  the  law  operating  through  the  order  of 
his  appolntmmt  made  at  8  o'dodc  in  the 
evening  of  the  same  day.  The  tact  is  that 
the  appellant's  jni^ment  was  entered  3  hours 
and  50  minutes  (practically  4  hours)  before 
the  appointm^t  of  the  receiver,  and  tlie  con- 
sequent divesting  of  title  to  Its  lands  oat  of 
the  dtf  endant  and  into  the  receiver  by  virtue 
of  the  order  of  bla  appointment  To  hold 
that  the  appellant's  judgment  was  not  a  Hen 
upon  ttie  lands  of  the  defraidant  at  the  time 
of  the  appolntmmt  of  the  receiver  would  be 
to  refuse  to  give  eETect  to  two  statutes,  name- 
ly, that  which  makes  a  Judgment  a  lien  upon^ 
lands  from  the  time  of  its  entry  and  that 
which  provides  that  bona  fide  jndgm^t  cred- 
itors shall  be  paid  by  way  of  preference  oat 
of  the  assets  of  an  Insolvent  corporation. 

These  views  lead  to  a  reversal  of  the  de- 
cision of  the  receiver.  I  will  advise  an  oi^ 
der  that  the  appellant's  judgment  be  paid  by 
way  of  preference  out  of  the  proceeds  of  the 
sale  ot  the  defoidant  corporation's  real  estate 
in  the  handB  of  tiie  reoeiTer. 


HYBfAN  et  al.  v.  TASH. 
(Court  of  Chancery  of  New  Jeiaer.    An^  1. 

1.  Deeds  (!  17B*)— BuxLDZRa  Bsanooxunn 
— EsnoppEL. 

Where  adjoining  lots  are  held  under  boild- 
ing  mtrictioss,  oae  landowner  cannot  con- 
plain  of  building  opefatiODi  of  Us  ndghbor 
where  be  has  condacted  opeiatlaM  ot  the  same 
character. 

[Ed.  Note.— For  other  oum,  see  Deeds;  Dec. 
Dfe.  1 175.*] 

2.  Debds  (f  176*)  —  BviLDnro  Bnnionoira 
— Enfobcbmeitt— Imuatrbial  Tzolatioh. 

A  landowner  cannot  CMnplain  of  a  oeigli- 
bor's  violation  of  a  building  restriction,  where 
the  violation  ia  immaterial  and  does  not  pre- 
vent execution  of  any  general  boildiag  plan. 

[BkL  Note.— For  other  caseflL  see  DcMs,  Cent 
Dfg.  8  546:  Dec  Dig-  S  176.*] 

3.  Dkbds  (§  171*)— BuiLDzira  BMiucmoim- 

EPFBCT— * 'D  WBLUNOS." 

A  clause  in  a  deed  restricting  the  location 
of  "dwellings"  applies  to  badness  bolldlngs  and 
other  structures,  where  the  neighborhood  is  a 
residential  section  and  It  appears  that  the  orig- 
inal  awners  never  cratemplated  the  erection  of 
business  buildings  on  the  street 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  638;  Dec  Dig.  i  171.*  " 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  2285-2296;  vol.  8.  p.  7646.] 
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A.  Dbos  (I  170*>— BuiLDartt  BmsicnoHt— 

Consnncnoif . 

A  buUdins  rwtricUon  nmit  be  eonitnifld 
mo  aa  to  make  the  parties'  intention  effectiT«. 

[Ed.  Note.— For  other  cues,  see  Deeds,  Dec 
Dig.  S  170.*] 

9.  Deeds  (f  173*>— Buildiito  RBsrsxcnoKs— 
BImcT-OBDEB  or  PtmOHASK. 

Complainul^  zicht  to  enjoin  defendant 

from  riolatinft  a  bnitdmK  restriction  depends  up- 
on the  relative  dates  of  their  titles,  where  toe 
■common  granton  did  not  impose  any  restriction 
upon  thenuelTeS)  tlie  sdieme  wae  not  made  pub- 
lic, and  it  does  not  appear  that  each  parchaser 
was  made  aware  that  every  other  purchaser  was 
to  be  snbject  to  and  bare  the  benefit  of  the 
plan;  and,  one  of  the  complainants  having  ac- 
quired title  the  same  d»  defendant's  immediate 
grantor  acquired  his  snnject  to  the  restriction, 
neither  he  nor  defendant,  aa  between  themselves, 
is  a  prior  or  suliBequent  grantee,  bat  the  re- 
maining complainants  having  acanired  title  sul>- 
sequent  to  tnat  time,  they  can  enforce  the  re- 
striction. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  543 ;  Dec  Dig.  |  ITS.*] 
fi.  Injunction  (S  68*)  — BuiLDzNa  Re8tbic- 

TIONB— ENFOBCXHXNT. 

Property  owners  liaving  acted  promptly  to 
■enforce  a  building  restriction  ajramst  defend- 
ant, end  he  having  progressed  with  the  bnild- 
ing  in  TlolatiMi  of  tiie  natrtetion  and  in  face 
of  wamlng,  Injonctini  lies  to  aeenn  mnoral  of 
the  bnildlng. 

[Ed.  Note.— For  other  cawi.  ne  InjnnctiMi, 
Cent.  Dig.  II  124r-12T;  De&Dig.  t^*] 

BUI  by  Susie  Hyman  and  others  against 
Albert  T.  Tash.  Decree  for  complalDants, 
excepting  complainant  Vann. 

George  O.  Vanderbllt  and  Adrstn  S.  Ap* 
pl^t,  tor  complainant!.  Fergus  A.  Doi- 
nls,  for  defendant 

WALKER^  y.  O.  The  complainants  and 
the  def^idant  are  owners  of  lots  fronting 
on  tbA  easterl7  side  of  Wltherspoon  street 
In  Princeton.  The  pxopertleB  of  an  of  the 
parties  -were  part  and  parcel  of  a  larger  tract 
of  land  of  which  John  Mnrphj,  late  of  the 
homa^  of  Princeton,  died  sdised  Intestate, 
and  which  vas  afterwards  sold  trft  in  buUd- 
bag  lote  b7  his  b^rs  at  law.  On  December 
7.  18M,  Robert  8.  Murphy,  attorney  In  tact 
ft>r  tte  heirs  of  John  Hnrpfay,  deceased,  sold 
and  conveyed  to  William  W.  Nlxwi  a  pcNrtion 
of  the  lands,  and  he  mzoa,  oa  Octgber  28. 
1901,  sold  and  conr^ed  the  same  premises 
to  tbe  defendant,  Albert  T.  Tash.  In  the 
deed  from  Murphy  to  Nixon  Is  the  follow- 
ins  restriction:  "Second.  That  no  dwelling 
jdiall  be  erected  vpoa  this  lot  except  those 
f  adng  uptm  said  Wltherqwon  street,  and  the 
fttHit  line  of  said  dwelling  house  shall  not 
"be  less  than  fifteen  feet  from  said  street, 
and  said  dwelling  bouse  shall  be  erected 
Jn  the  center  of  said  lot  hweby  couTeyed,  and 
equal  distant  from  the  side  line  fraiees  td  the 
lot.**  The  same  identical  restriction  Is  con- 
tained In  the  deed  from  Nlxtm  to  Tasb.  ^e 
same  Identical  restriction  Is  to  be  fonnd  In 
the  deeds  of  the  complainants.  The  scheme 
of  the  original  owners,  the  Murphy  heirs. 


undoubtedly  was  to  make  the  tract  of  land 
abutting  on  Witberspoon  street  owned  by 
them  a  residential  section,  but  the  testimony 
does  not  show  that  the  grantees  of  the  Mnr- 
phys  assented  to  the  scheme  or  even  knew 
of  It  The  defendant,  Tash,  In  disregard  of 
the  restriction  In  Ms  deed,  and  shortly  be- 
fore the  filing  of  the  bill  and  while  occupying 
a  dwdllng  house  erected  on  his  lot  in  prac- 
tical conformity  with  the  restrictions  in  hl<i 
deed  (the  side  lines  being  somewhat  at  vari- 
ance with  tiie  restriction),  commenced  the 
erection  of  a  frame  building  immediately  ad- 
joining the  side  line  of  his  dwelling  house 
on  the  southwest  and  extending  laterally 
from  the  dwelling  to  the  line  of  the  Hymans 
and  out  to  the  end,  binding  upon  the  easterly 
line  of  Wltherspoon  street  This  building, 
at  the  time  the  injunction  Issued,  was  in- 
closed. It  Is  one  story  high,  and  shute  off  the 
view  up  and  down  Wltherspoon  street  from 
the  front  porches  and  the  windows  In  the 
first  story,  and  to  some  extent  necessarily, 
the  second  story,  of  the  houses  of  the  com- 
plainants. 

The  defendant  In  his  answer  admlte  the 
erection  of  the  building  in  question,  and 
seeks  to  JusU^r  it  under  a  claim  of  right. 
He  says  that  the  erection  of  the  building 
is  for  store  purposes  only,  and  forms  no  part 
of  his  dwelling  house  and  is  entirely  de< 
teclied  therefrom,  and  that  he  has  therefore 
not  done  anything  In  contravention  or  breach 
of  what  he  calls  the  "special  covenants  and 
stipulations  in  the  conveyances  under  which 
he  claims  title."  He  also  claims  that  the 
complainante  have  not  built  in  strict  con- 
formity with  the  restrictions  In  their  deeds, 
and  insisto  ttiat  they  have  not  built  In  the 
center  of  their  lots.  Neither  has  he  done  so. 
N<me  of  the  lote  run  at  rl^t  angles  to  Wltb- 
er^MMm  street  but  are  deflected  at  some 
angle.  The  fronte  of  the  buildings  are  paral- 
lel, or  nearly  so.  with  the  street  hence  the 
Bide  lines  of  the  buildings  are  not  parallel 
with  the  side  lines  of  the  lots.  It  does  not 
lie  In  the  month  of  the  defendant  to  criticise 
the  complahiante  in  respect  of  this  ftatnre  of 
their  building  operations,  for  tbey  are  an 
practically  alike.  And.  whether  m  or  not 
the  defendant  cannot  successfully  oontoid 
against  the  complainante  In  this  regard  If 
the  violations  of  the  restrictions  be  imma- 
terial, and  such  as  do  not  prevoit  the  general 
plan  relating  to  the  street  from  bting  cap> 
rled  ont  assuming  that  there  be  a  general 
plan.  Morrow  v.  Basselman,  68  M.  J.  BIq. 
612,  «ie,  61  Afl.  869. 

A  question  raised  tn  Umtoe  Is  whether 
the  restriction  Is  not  directed  solely  against 
dwellings.  In  which  case  the  building  of 
stores  and  wection  of  buildings  other  than 
dwellings  would  not  be  prohibited.  This 
question.  In  my  judgment  is  easy  of  solution. 
The  nelicbborhood  Is  a  residential  section, 
and  undoubtedly  the  heirs  of  the  Murphy 
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estate  nerer  contemplated  the  erection  of 
buslnees  buildings  on  Witherspoon  street. 
Tbe  photographs  offered  In  evidence  show 
that  that  Idea  has  been  acted  upon  by  the 
building  of  cottages  by  tbe  parties  to  this 
suit,  complainants  and  defendant,  and  by 
others  owning  property  on  the  tract  To 
prohibit  the  bnlldlng  of  a  dwelling  within 
15  feet  of  the  street  and  to  pn-mlt  a  store 
OT  other  building  to  be  run  out  to  the  street 
seems  at  a  glance  to  be  destmctlve  of  the 
Idea  that  was  originally  entertained  in  im- 
posing the  restriction,  which  Idea  has  been 
fully  carried  out  by  all  of  the  owners  of 
lots. 

In  Kirkpatrlck  t.  Peehlne.  24  N.  J.  Eq. 
206,  Chancellor  Runyon,  lu  restraining  the 
Tlolatlon  of  a  building  restriction,  remark- 
ed, at  page  215  of  24  N.  J.  Eq..  that  in  Cifalld 
V.  Douglas,  1  Kay,  500,  It  was  fadd  that  build* 
ing  a  wall  or  fence  across  a  strip  on  which 
the  defendant  was  bound  by  covenant  not  to 
erect  a  building  would  be  a  violation  of  the 
covenant  Now,  if  tbe  putting  up  of  a  wall 
in  Hen  of  a  building  Is  violative  of  the  spirit 
of  a  covenant  against  erecting  a  building, 
then  surely  tbe  erection  of  a  store  where  a 
dwelling  could  not  be  erected  Is  a  violation 
of  a  restriction  la  a  deed  forbidding  the  plac- 
ing of  a  dwelling  within  15  feet  of  a  street 
line. 

The  restriction  must  of  course  be  constru- 
ed so  as  to  effect  the  Intention  of  the  jmr- 
tles.  See,  also,  Ogontz  L.  ft  I.  Ca  t.  John- 
son, 168  Fa.  178t  81  Atl.  1008. 

The  leading  case  In  this  state  on  the  sub- 
ject of  bnlldbig  restrictions  of  the  charac- 
ter of  those  under  consideration  is,  I  take  it, 
De  Gray  v.  Uonmouth  Beach  Co..  50  N.  J. 
Eq.  829,  24  Atl.  888.  afitemed  on  the  opinion 
of  Vice  Chancellor  Green.  See  Atlantic  City 
V.  New  Andltorlnm  Pier  Co.,  67  N.  J.  Eq. 
6ia  610.  09  Atl.  1S8. 

In  De  Gray  t.  Monmouth  Beach  Co.  it  was 
held:  "Where  there  is  a  general  scheme  or 
plan,  adopted  and  made  public  by  the  owner 
of  a  tract,  for  the  development  and  Improve- 
ment of  the  property,  by  which  it  Is  divid- 
ed Into  streets,  avenues,  and  lots,  and  con- 
templating a  restriction  as  to  the  uses  to 
which  buildings  or  lots  may  be  put,  to  be 
secured  by  a  covenant  embodying  the  re- 
striction, to  be  inserted  In  each  deed  to  a 
purchaser;  and  it  appears,  by  writings  or  by 
the  circumstances,  that  such  covenants  are 
intended  for  tbe  benefit  of  all  the  lan^  and 
ttiat  each  purchaser  Is  to  be  subject  to  and 
to  have  the  benefit  thereof;  and  the  cove- 
nants are  actually  Inserted  In  all  deeds  for 
lots  sold  In  pursuance  of  the  plan — one  pur- 
chaser and  his  assigns  may  enfbrce  the  cove- 
nant against  any  other  purchaser  and  his 
assigns,  If  he  has  bought  with  knowledge  of 
the  scheme,  and  the  covenant  has  been  part 
of  the  subject-matter  of  his  purchase." 

And  In  Ijeaver  v.  Gorman  (N.  J.  Ch.)  67 
Atl.  Ill,  ft  was  held:  "Equity  will  restrain 
the  violation  of  a  covenant  entered  Into  by 


a  grantee,  reetrlctive  of  the  use  <^  lands 
conveyed,  not  only  against  the  grantee  cove* 
nantor,  but  also  against  all  subseqorait  puiv 
chasers  with  notice  of  the  covenant,  whether 
it  run  with  the  land  or  not;  bat  if  the  orig- 
inal grantor  does  not  bind  himself,  then  bis 
grantee,  'bavlag  no  rl^t  of  action  against 
blm,  cannot  inirsue  any  other  grantee  to 
whom  the  original  grantor  may  aabsequaitly 
convey  the  whole  or  a  part  of  the  romalnlng 
lands." 

In  this  case  (Leaver  t.  Owmaa)  "^ce 
Chancellor  Stevens  observed,  at  page  112  of 
67  Atl.:  "Thwe  Is.  howewt,  this  distinction: 
The  original  grantor.  In  Imposing  tbe  cove- 
nant upon  the  grantee,  either  may  or  may 
not  bind  himself.  If  he  does  not  bind  him- 
self, then  his  grantee,  having  no  right  of  ac- 
tion against  him,  cannot  pursue  any  otho* 
grantee  to  whom  he  may  siUweqaently  coo- 
vey  the  whole  or  a  part  of  the  remaining 
lands.** 

In  Leaver  v,  Gorman,  the  complainant  was 
the  owner  of  two  Improved  lots  of  land  In 
Asbury  Park,  and  the  defendant  the  equita- 
ble owner  of  two  other  lots.  Mr.  Bradley, 
who  laid  out  the  park,  while  Imposing  build- 
ing restrictions  upon  bis  grantees,  had  re- 
mained unlMund  himself.  Ylce  Chancellor 
Stevens  in  this  connection  remarked,  also 
at  page  112  of  67  Atl.:  "The  consequence  Is 
that,  while  a  subsequent  grantee  of  Mr. 
Bradley  of  one  lot  could  enforce  the  cove- 
nant against  a  prior  grantee  of  another  lot.  a 
prior  grantee  could  not  enforce  the  cov^ant 
against  the  subsequent  ^antee.  •  •  •  It 
so  happens  that  In  the  case  of  defendant's 
unimproved  lot  the  Bradley  deeds  under 
which  complainant  derives  title  were  given 
before  the  Bradley  deed  under  which  de- 
fondaiit  derives  title,  consequently  complain- 
ant is  not  in  a  position  to  enforce  the  cove- 
nant against  the  owner  of  this  lot  As  to 
the  lot  already  used  as  a  mineral  water  fac- 
tory, it  BO  happens  that  complainant's  is  the 
later  title,  and,  consequently,  she  Is  lu  a  po- 
sition to  enforce  the  covenant;  •  •  •  and 
she  possesses  this  right,  scheme  or  no 
scheme,  for  the  covenant  required  by  Ml. 
Bradley  of  his  grantee  of  lot  141  was  un- 
doubtedly intended  for  the  b«ieflt  of  the  re- 
maining land,  of  whldi  complainant's  pred- 
ecessor In  title  aftorwards  obtained  a  part" 

While  I  believe  that  the  Mnrphy  beira  bad 
In  mind  a  scheme  of  Improvement  for  their 
lands  binding  ap<m  fl^therflpoon  street 
which  contemplated  the  auction  of  dwellings 
at  a  uniform  distance  from  tbe  street  line, 
nevertheless  tiiey  Imposed  no  restriction  up- 
on themselves,  and  the  >eh«ne  was  not  made 
public,  and  It  does  not  appear  that  eacb  pni^ 
diaser  was  made  aware  that  every  other 
purchaser  was  to  be  subject  to  and  to  have 
the  benefit  of  the  plan.  Therefore  the  com- 
plainants' rlgbt  to  an  Injonctloa  In  this  case 
depends  upon  the  date  of  their  title  with  ref- 
erence to  the  date  ot  the  defendant*!  title,  it 
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being  perfectly  apparent  that  the  restriction 
In  the  Nixon  and  Tftah  deedB  was  Intended 
for  the  benefit  of  th*e  remaining  land. 

The  complainant,  Yami,  acquired  .title 
trom  the  Harphy  estate  upon  the  same  day 
that  Nixon,  the  frantor  of  Qie  d^en^ant,  ac- 
quired bis  title,  namely*  June  1, 189S.  There- 
fore neither  Vann  nor  Nixon,  under  whom 
Tash  claims,  can  be  said,  as  between  them- 
Bclves.  to  be  prior  or  subsequent  grantees  of 
the  Hnrphy  estate;  but,  the  deeds  from  the 
Murphy  estate  to  the  complainants,  Brown- 
ley,  Hyman,  and  Woodson,  were  all  made 
long  after  the  deed  to  Nixon,  and  that  of  the 
complainant,  Brownley,  was  made  after  Nix- 
on's conveyance  to  Tash. 

Assuming,  then,  that  the  complainant  Vann 
is  not  In  a  position  to  ask  the  interposition  of 
this  court  because  his  conveyance  Is  contem- 
poraneous with  and  not  subsequent  to  that 
under  which  the  defendant  claims,  neverthe- 
less the  other  complainants,  because  holding 
titles  subsequent  In  point  of  time  to  that  de- 
rived by  Tash  mediately  from  the  Murphy 
estate,  are  entitled  to  the  Injunction  for 
which  they  pray. 

As  the  complainants  acted  promptly  In  this 
matter,  and  as  the  defendant  progressed 
with  his  building  in  the  face  of  warning,  the 
complainants  are  entitled  to  a  mandatory 
injunction  to  secure  the  removal  of  the  struc- 
ture which  has  been  erected  by  the  defend- 
ant In  violation  of  the  restriction  in  bis  deed. 
Morrow  V.  Hasselman,  6&  N.  J.  Eq.  612,  61 
Atl.  369^  The  complainants  are  raiUtled  to 

COBtS. 

The  decree  will  be  entered,  and  the  Injunc- 
tion go  in  the  name  of  the  complainants  otb- 
er  than  Vann;  but  the  result  will  necessarily 
be  exactly  the  same  as  though  he  had,  like 
the  other  complainants,  a  beneficial  Interest 
in  the  decree. 


BTTOSANAN  et  al.  r.  BTTOHANAN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  9,  1909.) 

1.  Descewt  ano  Distbibution  (8  89*)— Ac- 
tion TO  Becoveb  Assets— Pabties. 

The  next  of  Mn  of  a  decedent  have  no 
standing  in  a  court  ot  law  or  equity  to  maintain 
an  action  for  the  recovery  of  property  alle^d 
to  belong  to  the  estate  of  their  decedent.  Such 
actions  can  be  brought  only  by  the  duly  appoint- 
ed personal  representative  of  tfae  deceased. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribntion,  Cent.  IHg.  {  S46;  Dec.  Dig.  § 
89.  •] 

2.  ExEctrroBS  asd  AnicmisTBATOBS  (J  438*) 
— Rbcovebt  of  AsaBXB— Action  bt  Nsxt  of 
Kin. 

The  exception  to  this  rule  arises  where  the 
personal  representative  of  the  deceased,  by  rea- 
mon  ot  collusion  with  the  defendant  or  other- 
wise, is  derelict  In  the  performance  of  bis 
dnty,  when,  as  in  the  case  of  a  delinquent  trus- 
tee, the  next  of  kin,  like  the  cestui  qne  tmat, 
may  maintain  the  action,  'joining  the  administra- 
tor «s  a  party  defendant.   Flagler  v.  Blunt,  32 


N.  J.  Eg.  518:  McCarter,  Attomer  General,  t. 
Clavln  CN.  J.  Gh.)  66  Atl.  599,  disBngnlahed. 

TRd.  Note.— For  other  eases,  see  Executors 
and  Administrates,  Cent.  Dig.  {  1766:  Dec. 
Dig.  §  43&*] 

(Syllabus  by  the  Court) 
Appeal  from  Court  of  Chancery. 
Bill   by  George  Buchanan   and  others 
against  Reba  Russell  Roselle  Buchanan.  De- 
cree for  plaintiffs  (68  Atl.  780),  and  defend- 
ant ai^ieals.   Berersed  and  remanded. 

Carrow  ft  Kraft,  for  appellant  John  W. 
Westcott  for  respcmdents. 

DILL,  J.  This  suit  was  brought  in  equity 
by  the  heirs  at  law  and  next  of  kin  of  Dr. 
John  Buchanan,  deceased,  to  Impress  a  trust 
ex  maleflcio  upon  certain  real  and  personal 
pro[>erty  in  the  possession  of  the  defendant, 
which  it  was  claimed  was  derived  from  or 
purchased  with  moneys  embezzled  from  the 
decedent  The  complainants  allege  in  their 
bill  that  they  are  the  only  next  of  kin  of 
the  late  Dr.  Buchanan ;  that  at  his  death  he 
owed  no  bills;  that  no  letters  of  adminis- 
tration were  taken  out  on  his  estate;  that 
Dr.  Buchanan  was  the  owner  of  and  con- 
ducted a  large  and  profitable  business  in 
proprietary  medicines  and  in  the  publlcatloD 
of  medical  works;  and  that  the  defendant, 
while  acting  as  his  clerk  or  assistant,  appro- 
priated to  her  own  use,  both  before  and  after 
his  death,  the  profits  of  the  business,  to- 
gether with  moneys  and  other  property  of  the 
decedent,  and  Invested  the  same  in  specific 
real  and  personal  property.  The  relief  pray- 
ed for  was  that  the  defendant  be  required  to 
deed  to  the  complainants  the  real  estate  in 
her  name,  that  she  pay  over  to  them  and 
account  for  all  moneys  and  deliver  all  se- 
curities in  her  possession  or  under  her  con- 
trol, all  of  which  were  claimed  to  belong  to 
the  decedent's  estate,  and  that  the  complain- 
ants should  have  full  discovery  and  an  In- 
junction against  the  discwsitlon  of  the  prop- 
erty. The  defendant  by  her  answer  denied 
that  the  business  referred  to  belonged  to  the 
deceased,  and  averred  that  the  business  and 
Its  earnings  and  the  real  and  personal  prop- 
erty described  were  all  her  own,  and  that  Dr. 
Buchanan  had  no  money  or  property  at  the 
time  of  his  death.  The  learned  Vice  Chancel- 
lor found  the  essential  facts  to  be  as  stated 
in  the  bill,  and  advised  a  decree,  enjoining 
the  defendant  from  In  any  wise  disposing  of 
the  property  in  her  possession  or  under  her 
control  until  the  appointment  of  an  adminis- 
trator, to  whom,  when  appointed,  defendant 
Is  required  to  surrender  the  same.  The  de- 
cree, in  accord  with  the  theory  of  the  bill, 
was  in  effect  an  adjudication,  which  strip- 
ped the  defendant  of  all  title  to  the  property 
In  her  possession  or  under  her  control,  and 
directed  her  to  surrender  It  to  an  administra- 
tor, when  appointed.  The  defendant  appeals 
from  the  decree,  and  urges  that  the  com- 
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jdalnants,  u  next  oC  kin,  have  no  standing 
la  eiiTil^  to  reoover  or  to  eatabllab  a  renlt- 
lug  tnist  aa  to  property  of  a  decedmt  whidi 
la  in  tbe  actual  poBBeBBlcm  of  and  claimed  by 
a  third  person,  but  that  sach  equitable  rlshta 
and  remedies  vest  only  In  the  executors  or 
admlnlBtrators  as  the  duly  appointed  pwional 
representatives  of  the  decedent 

We  think  that  this  position  la  well  taken. 
Heirs,  next  of  kin,  and  creditors  cannot,  In 
their  own  names,  prosecute  actions  at  law  or 
anlts  In  equity  to  recover  the  unadmlnlstered 
estate  of  a  decedent  or  to  collect  debts  or 
other  chosee  In  action  due  him.  Such  salts 
can  be  maintained  only  by  the  qualUted  pw- 
s<ma]  r^jresentatlTes  of  the  deceased. 

Heretofore  the  precise  question  InvolTed  In 
this  case  does  not  appear  to  have  been  fully 
-considered  by  ttds  court,  although  the  basic 
principle  was  recognized  and  applied  by  our 
Supreme  Court  In  1813,  In  Mathls  t.  Bears, 
3  N.  J.  Law.  104S.  and  by  the  Oonrt  of  Chan* 
eery  In  1831,  In  Shaver  r.  ShaTer*  1  N.  J. 
Eq.  437.  In  1889  the  Court  of  Chancery 
•(Van  Fleet,  Y.  C.)  touched  upon  the  doctrine 
In  Hayes  t.  Hayes,  40  N.  J.  Bq.  461,  17  Atl. 
687,  affirmed  by  this  court  as  Hayes  t.  Bw- 
dan,  47  N.  J.  Bq.  667,  21  Atl.  SS9. 

Caumo^nr  Williamson,  in  18S7,  In  Harrt- 
-Bon  T.  Blghter,  11  N.  J.  Dq.  889,  applied  the 
rule  even  where  tb»  next  (tf  kin  of  a  deceased 
partner  son^t  to  call  the  snrrlTlng  partner 
to  account;  the  admlnls^tor  betaig  a  party 
defendant,  and  that,  in  the  absence  at 
-collusion,  a  suit  could  not  be  maintained. 

In  Hathis  T.  Sears,  supra,  the  dBUdren  of 
Paul  Bears,  deceased,  sued  the  defendant 
•on  the  ground  that  their  tatber  during  his 
lifetime  had  paid  the  defoidant  for  a  piece 
■of  land;  that  the  defendant  bad  promised 
their  father  a  deed,  but  had  failed  to  per- 
frnm.  Tbe  plalntUfs  recovered  judgmoit  be- 
low. The  Siq>reme  Court  reversed,  saying: 
"Tbe  legal  representatlTe  of  either  party  Is 
not  brought  before  tbe  court  A  diUd,  as 
-such,  cannot  sue  for  a  ddit  due  to  bis  fiitfaer ; 
it  must  be  his  execu^  or  administrator." 

From  the  opinion  In  Shaver  v.  Shaver, 
-su^,  a  diancery  salt  by  the  next  at  kin  to 
recover  a  l^cy  claimed  to  be  due  their 
ancestw,  we  quote  tbe  following:  **N«rt  of 
kin  are  not  personal  represmtatives,  and 
•cannot  come  as  such  into  court  rqjtresaitlng 
the  ancestor.  If  they  were  permitted  to  do 
BO,  it  is  conceived  that  much  inconvenience 
would  result  from  It;  more,  probably,  than 
can  wtil  be  foreseen.  I  have  examined  tbe 
books  with  aome  care,  and  have  not  been 
able  to  find  a  single  case  or  principle  to  sut>- 
port  tbe  present  proceeding.**  After  referring 
to  and  recognizing  the  right  of  next  of  kin 
to  bring  executors  or  administrators  to  an 
account,  tbe  court  adds:  **Bnt  In  ttils  case 
the  complainants  seek  to  get  in  their  hands 
the  moneys  of  the  estate  or  of  the  Intestate, 
not  from  tbe  administrator,  but  from  some 
third  pers<m  in  whose  hands  the  property  hap- 
l>cns  to  be;  and  to  get  it,  not  for  the  purpose 


of  paying  debts,  or  applying  It  In  a  coarse 
of  administration,  but  of  appropriating  It  di- 
rectly to  their  own  use." 

The  same  principle  was  recognized  in  tbe 
decision  of  Vice  Cbanodlor  Tan  Fleet  in 
Hayes  v.  Haye^  supra:  "Tbe  title  to  tbe 
d^t  in  question,  on  the  probate  of  the  tes- 
tator's will,  vested  in  bis  executrix,  together 
with  tbe  rigjkt  to  all  remedies  glvoi  by  lav 
for  its  recovery.  All  goods  and  cbattels,  sc- 
tions  and  commodities,  which  were  of  the 
testatOT  In  rlfi^t  of  action  ex  possesion,  ss 
his  own,  at  the  time  of  bis  dsatii,  pas^  on  his 
death,  to  his  executor." 

That  the  law  has  beea  so  applied,  whether 
the  next  of  kin  sue  at  law  upon  d^t  or  tot 
conversion  of  property  belonging  to  the  es- 
tate of  tbe  deceased,  or  whether  they  inv(Ae 
tiie  aid  <tf  a  court  of  equity,  may  be  shown 
by  a  brl^  review  of  tbe  leading  cases  bt 
En^and  and  tbe  I7nl1»d  States. 

An  early  case  (1787)  is  BIddey  r.  Donliiff- 
tmi,  2  Bq.  C!aa.  Ate.  268,  In  whidi  a  l^tee 
brought  suit  against  tbe  reenter  and  deb&ni 
of  tbe  estate  of  tbe  deceased.  Lord  (Sianoel- 
lor  Hardwicke  dismissed  the  bill  In  tbe  fOUow- 
Ing  wOTds:  "Tba  bill  is  total^  impnver,  and 
incontriBtent  with  the  principles  of  law  and 
the  rules  of  tiilB  court  •  •  •  The  whole 
management  of  tbe  estate  bdonga  to  tbe 
executor,  and  tlie  rli^t  (tf  It  Is  veMed  ]n  hbn, 
and  not  to  be  taken  oat  of  blm  by  oedlhffa 
or  l^teea.** 

In  1802,  Lord  Bldon,  in  deciding  tbe  case 
of  Alsager  v.  Bowtey,  6  Yes.  748,  ftrftowed 
tiie  same  rule  and  quoted  with  i^proval 
firom  the  notes  of  Lord  ^rdwl(ifc& 

Later,  the  Court  of  Chancery  applied  tiie 
doctrine  strictly  In  Stalnton  r.  The  Carraa 
Company,  18  Beav.  146.  Legatees  filed  a  bill 
agahiBt  the  defendant  company.  In  which 
the  testetor  had  been  sbarebolder  and  agent 
and  agabist  the  legal  repreaentetivea  of  the 
esteto.  for  an  accounting  and  settlemest  of 
alleged  dealings  between  the  testator  and  the 
company,  and  for  a  deoee  reqalring  ti>e 
company  to  turn  over  certain  funds  to  tbe 
executors.  Sir  John  BomlUy,  Master  of  tbe 
Rolls,  sustained  a  demurrer  to  tbe  eomidshit 
In  tbe  followliig  concise  language:  "It  i* 
obvious  that  the  relief  prayed  by  this  bin, 
if  proper  to  be  sought  by  any  one,  on^  to 
be  at  tbe  Instance  of  the  trustees  and  ex- 
ecutors of  the  testator's  will.  •  •  •  I 
think  it  unnecessary  to  go  In  detail  timngb 
all  tbe  cases  to  be  found  on  this  sidttject  I 
think  tbat  they  may  be  aommed  up  tbas: 
That  tbe  persons  Interested  In  the  estete  U 
tbe  testetoc  not  being  the  1^1  p^^oosl 
r^resentatives,  will  not  be  allowed  to  sue 
persons  possessed  of  aaseto  belonging  to  the 
testator,  tmless  it  Is  sattsfactorily  made  oat 
that  there  exist  assets  which  might  be  re- 
covered, and  which,  Jbut  for  such  salt,  would 
probaUy  be  kwt  to  "Qie  estete." 

In  Walker  r.  Walker,  26  Law  Times  Bep. 
481  (1871).  a  Mil  was  brought  by  legatees 
against  Margaret  Walker  and  tbe  executort 
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•of  the  will.  Tbe  complaint  alleged  that  the 
teetator,  during  his  lifetime,  had  pnrcbaseA 
stock  of  the  Bank  of  Scotland  In  the  name 
of  his  slater  Margaret;  that  she  held  It  mere- 
^7  as  trustee  for  tbe  testator,  and  that  It 
formed  part  of  his  estate.  Complalnaats 
prayed  for  a  declaration  accordingly,  and  for 
A  transfer  of  the  said  stock  to  the  executors. 
Lord  Romllly  dismissed  the  bill  on  the 
ground  that  '^e  executors  were  the  proper 
persons  to  sue  to  recover  aasete  belonging  to 
the  testator's  estate.'* 

In  the  United  States  courts,  the  case  of 
Allen  T.  Simons,  1  Curt  122,  Fed.  Cas.  No. 
2&1  (U.  8.  Circuit  Court  for  Rhode  Island). 
Is  not  only  parallel  to  the  case  at  bar,  but 
is  also  a  leading  authority.   William  BImons 
died  Intestate,  leaving  personal  property  con- 
sisting of  a  newspaper  plant.   The  bill  al- 
leges that,  after  the  death  of  the  Intestate, 
William  Simons,  Jr.,  continued  to  run  the 
hoslness  under  an  apparrait  title;  that  he 
had  been  merely  an  agent  before  his  father's 
death,  and  that  the  documents  under  which 
he  claimed  title  were  Invalid.   The  answer 
of  the  heirs  of  William  Simons,  Jr.,  was  that 
be  held  a  valid  title  to  the  propcnrty  tn  his 
own  name,  and  not  as  tni8te&   Judge  Cur- 
tis, In  refusing  to  allow  ttie  Mil  for  account 
and  surrender  of  tbe  property,  adhered  to  the 
well-established  rale:  "Whatever  may  have 
been  the  Interest  of  William  Simons,  Sr.,  In 
this  proper^,  his  children  did  not  acquire 
that  Interest  by  his  decease.    The  rule  of 
the  common  law  laid  down  by  Lord  Coke 
(Go.  Lit  8a),  that  a  man,  by  the  common 
law,  cannot  be  heir  to  goods  or  chattels,  for 
hteres  dlcitur  ab  lueridltate.  Is  In  force  In 
Rhode  Island,  and,  upon  the  decease  of  any 
one  having  personal  estate,  his  children  do 
not  become  Its  owners.    They  acquire  only 
that  qnallfled  equitable  right  to  dIstrlbutlTe 
shares  of  what  shall  remain  after  payment 
■of  the  Just  debts  and  funeral  charges  of  the 
deceased,  and  the  expenses  of  settling  his 
estate,  which  Is  conferred  upon  them  by  the 
statute  of  distributions.  This  qualified  equi- 
table rl^t  can  only  be  worked  out  through 
a  settlement  of  the  estate  by  an  administra- 
tor, appointed  according  to  the  laws  of  the 
state,  who  alone  has  the  title  to  personalty 
cast  on  talm  by  those  laws,  and  who  alone  is 
competent  to  sue,  either  at  law  or  in  equity, 
to  reduce  the  personal  property  and  rights 
of  tbe  Intestate  to  possession." 

Flynn  v.  Flynn,  183  Mass.  866,  67  N.  B. 
m14,  decided  by  the  Supreme  Court  of  Mas- 
sachusetts In  1903,  is  directly  in  point  The 
plaintiff,  widow  of  David  Flynn,  brought  a 
bill  In  equity  to  recover  personal  property 
which,  she  alleged,  bad  been  fraudulently 
conveyed  by  her  husband  to  his  son,  tbe 
defendant,  with  the  intention  of  depriving 
her  of  her  estate.  Defendant  demurred  on 
the  ground  that  there  was  no  cause  for  equi- 
table relief,  and  that  tl^  plaintiff  was  not 
tbe  proper  party  to  sue.  Judge  Knowlton 
sustained  the  demurrer,  and  stated  his  rea- 


sons as  follows:  "If  the  property  was  wrong- 
fully conv^ed,  as  the  plaintiff  alleges,  the 
executors  or  administrators  who  are  the 
personal  representatives  of  the  deceased  are 
the  proper  parties  to  recover  It  for  the  bene- 
fit of  those  who  are  entitled  to  It  The  title 
to  all  the  personal  property  of  a  deceased 
person  vests  in  his  executor  or  administra- 
tor relation  from  the  time  of  his  death, 
and  no  one  else  can  maintain  an  action  for 
it  Not  even  the  sole  heir  at  law,  or  a 
legatee,  has  any  title  which  he  can  ^force 
by  suit  against  a  third  person.  But  tbe 
plaintiff's  rights  cannot  be  enforced  by  a  suit 
In  equity  In  her  own  name  against  those 
holding  her  husband's  property." 

The  Supreme  Court  of  Brrors  of  Connecti- 
cut ruled  upon  the  question  In  1803,  In  Tab^ 
V.  Packwood,  1  Day,  150:  "The  right  of  ac- 
tion, *  *  *  if  an  action  can  be  main- 
tained, does  not  belong  to  the  defendant  In 
error,  as  heir  at  law,  the  only  capacity  in 
which  be  sues,  but  to  tbe  executors  or  ad- 
ministrators on  the  estate." 

Likewise  In  Hunter  v.  Hallett,  1  Edw.  Cb. 
(N.  T.)  388,  the  court  ruled:  "Although  a 
husband  holds  a  bond  and  mortgage  made 
out  In  favor  of  bis  wife,  and  receives  the 
interest,  yet  this  is  not  a  reduction  Into 
possession.  And,  if  she  dies,  he  cannot  sue 
upon  it  without  taking  out  letters  of  ad- 
ministration, even  though  he  may  be  ex- 
clusively entitled.  •  •  •  This  appears  to 
be  a  well-established  rule,  and  one  which 
cannot  be  dispensed  with  even  in  a  court  of 
equity." 

Again,  in  Jenkins  v.  Frey^,  4  Paige  (N.  T.) 
47,  It  was  held  that  one  of  the  next  of  kin 
cannot  maintain  c  suit  In  equity  for  an  ac< 
count  and  dlstrlbutloa  of  the  decedent's  es- 
tate without  first  taking  out  letters  of  ad- 
ministration, although  he  is  exclusively  en- 
titled to  the  beneficial  Interest  therein. 

In  Mulr  V.  Trustees,  3  Barb.  Ch.  (N.  T.) 
477,  the  complainants,  as  next  of  kin  of  tbe 
deceased,  filed  a  bill  In  equity  against  the 
r^resentatives  of  deceased  persons  who, 
pursuant  to  a  paper  writing  which  had  been 
admitted  to  probate  and  which  appointed 
than  executors,  bad  transferred  a  la^  part 
of  the  estate  of  the  deceased  to  tlie  defendant 
trustees  and  to  the  other  defendants.  Tbe 
bill  alleged  that  the  paper  writing  was  void, 
and  that  the  deceased  died  intestate,  and 
prayed  for  an  accounting,  and  that  the  prop- 
erty of  the  deceased  which  had  been  trans- 
ferred  as  above  stated  he  turned  over  to 
them.  Chancellor  Walwortti  dismissed  the 
bill,  and  held  that  the  defendants  were  "lia- 
ble to  the  personal  repres^tatlves,  whenev» 
such  shall  have  hem  appointed,  bat  not  to 
the  complainants.  The  pn^er  course  for 
the  complainants.  In  that  case,  would  be  to 
procure  the  appointment  of  an  administrator, 
and  have  a  suit  Instituted  in  his  name,  to 
recover  the  property  from  any  person  into 
whose  hands  it  may  have  come,  and  who  had 
converted  it  to  his  own  use." 
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Further  analysia  Is  unneceuazy,  but  oth- 
er leading  cases  which  oiforce  the  same  rule 
strictly  are:  West  t.  Hovard,  20  Conn.  581; 
Lawrence  t.  Wrl^t,  23  Pick.  (Mass.)  128; 
Woodln  T.  Bagley,  18  Wend.  (N.  Y.)  453; 
Caleb  T.  Heam,  72  Me.  231;  Lee  t.  Qlbbons, 
14  Serg.  ft  B.  (Pa.)  105;  ChampoUlon  t.  Cor- 
bln.  71  N.  H.  78,  61  Atl.  674;  Douglass  t. 
McCarer,  80  Ind.  91;  Pond  t.  Sweeteer^  85 
Ind.  144;  SomerraUl  t.  McDermott,  116  Wis. 
604,  9B  N.  W.  558;  Palmer  t.  palmer,  65 
Mich.  293,  21  N.  W.  S52;  Darls  et  al.  T.  Oor- 
wlne  and  McOulre,  Bx'rs,  25  Ohio  St  668; 
McChord  T.  Fisher's  Heirs,  18  B.  Mon.  (Ky.) 
194;  Davidson  t.  Potts,  42  N.  a  272;  Lea- 
mon  V.  McCnbbln,  82  HI.  268. 

These  authorities  ure  condoslve  of  the 
case  at  bar.  If  the  defendant  embezzled 
and  mlsapintqirlated  the  propertj  of  Dr. 
BwAanan,  luTestlng  It  In  the  real  estate, 
bank  stock,  and  othw  property  described, 
she  may  be  liable  to  tiie  legally  qualified 
pmonal  r^resentatire  of  Dr.  Buchanan, 
but  not  to  the  complainants. 

On  the  same  principle  that  permits  a 
cestui  que  trust  to  maintain  actlona  which 
his  trustee  should  bring  when  the  latter  neg- 
lects or  refuses  to  bring  them,  the  only  ex- 
ception to  the  rule  above  stated  arises  when, 
althou^  there  Is  an  admlnstrator,  he  neg- 
lects or  refuses  to  prosecute  suits  tor  the 
recovery  of  bis  decedent's  estate.  In  such 
case,  the  next  of  kin  may  sue  to  recover  the 
property.  Joining  the  personal  r^reseutatlTe 
as  a  party  defendant. 

The  complainants  contend  that  the  decree 
may  be  supported  upon  the  doctrine  that  the 
next  of  kin  of  a  decedent  may  obtain  an  In- 
junction and  the  appointment  of  a  receiver 
for  the  purpose  of  conserving  the  property 
of  a  decedent  pending  the  appointment  of  an 
administrator.  But  In  our  opinion  this  prin- 
ciple Is  inapplicable  to  the  present  case. 
The  learned  Vice  Chancellor  apparently 
adopted  this  theory  of  the  complainants,  cit- 
ing Flagler  v.  Blunt,  82  N.  3.  Eq.  518 ;  Hans- 
ford V.  Elliott,  9  Leigh  (Va.)  79.  Although 
these  authorities  establish  the  Jurisdiction 
of  a  court  of  equity  to  conserve  property  of 
a  decedent  In  tbe  possession  of  a  third  per- 
son, yet  an  analysis  of  the  cases  cited  and 
many  others  shows  that  this  equitable  Ju- 
risdiction has  been  assumed  only  where 
there  Is  danger  of  loss  If  the  property,  pre- 
sumptively or  actually  belonging  to  the  es- 
tate. Is  not  protected  by  an  Injunction  or  the 
appointment  of  a  receiver,  pending  an  ap- 
plication for  administration  upon  the  estate. 

In  Flagler  v.  Blunt,  supra.  It  clearly  ap- 
peared In  a  suit  by  a  creditor  of  a  decedent 
that  the  defendant  vrna  In  [Ktssession,  through 
a  sale  made  by  himself  under  a  claim  of 
ownership,  of  the  proceeds  of  all  the  prop- 
erty of  which  Is  uncle  died  possessed,  and 
was  about  to  remove  the  same  from  the  ju- 
risdiction. 

We  fully  agree  with  the  decision  of  Chan- 
cellor Runyon  when  he  rules  that  In  such  a 


case  ft  court  of  equity  has  power  to  aKwlnt 
a  receiver  to  consrave  the  property,  and 
that,  "If  it  had  not  sudi  power,  there  would 
be  a  failure  of  justice.  The  property  would 
he  liable  to  be  taken  away  out  of  the  state 
by  any  designing  person  before  adminlstra- 
tloD  could  be  obtained,  and  thus  those  en- 
titled to  the  estate  be  defrauded.  It  must 
be  within  the  poww  of  this  court  to  prevent 
so  obTions  and  gross  a  wrong." 

With  Hansford  v.  Elliott,  supra,  also  re- 
lied upon  by  the  Vice  Chancellor,  we  like- 
wise agree  so  far  as  the  court  there  said: 
"It  would  be  productive  of  mndi  Inconven- 
ience and  injustice,  if  they  [tbe  legatees  or 
distributees]  could  not  avail  tbeuiselves  of 
their  equitable  rights  to  enjoin  a  sale  (as  in 
the  present  case),  or  to  prevent  other  Ir- 
reparable mischief,  before  an  admlnl8trati<m 
of  the  estate  could  be  obtained,  or  whwe  an 
executor  or  administrator  should  be  Indis- 
posed to  Interfere."  But  farther  than  tbis 
we  .decline  to  follow  this  case  as  an  authori- 
ty, because  the  Judgment  apparently  affirm- 
ed a  decree  In  favor  of  the  complainants  for 
a  distribution  of  the  property  in  question. 

The  recent  case  of  McCarter,  Atty.  Gen^ 
V.  aavln  (N.  J.  Gh.)  66  AtL  599.  In  our  Court 
of  Chancery,  Is  not  <mly  consistent  with  the 
views  herein  expressed,  but  well  Illustrates 
the  precise  situation  to  which  the  rule  of 
Flagler  v.  Blunt  la  applicabla  Id  t2ie  Clav- 
In  Case  the  deceased  died  seised  of  real  es- 
tate of  value,  and  tbe  defendant,  dalmlug 
to  be  a  creditor  of  the  deceased,  had  obtain- 
ed letters  of  admlniatraUon.  but  bad  per- 
mitted the  property  to  be  naUA  tar  taxes. 
Foi-eclosure  proceedings  had  been  broo^t, 
and  the  prc^»ty  was  likely  to  be  enUrely 
lost  Moreover,  a  juper  had  tan  ottered 
for  probate  as  the  will  ot  the  deosftaed,  glr- 
ing  rise  to  litigation  that  thnttBsDed  to  be 
protracted.  The  state  claimed  the  pn^pertr 
by  escheat,  and  filed  a  bill  asking  that  a  re- 
ceiver be  appointed  to  collect  the  rente  and 
to  pay  off  and  discharge  the  taxes.  Tbe 
prayer  was  granted,  the  Vice  Ghancdlor 
holding  that:  "Equity  would  seem  to  re- 
quire that  a  recover  should  be  appointed  to 
protect  the  property  from  loss,  and  to  bold 
It  for  the  benefit  of  those  to  whom  it  may 
be  finally  determined  It  belongs.  •  •  • 
The  property  Is  In  great  danger  of  loss  ow- 
ing to  tax  sales  and  threatened  foreclosure. 
It  is  clear  that,  In  the  absence  of  an  heir. 
In  the  absence  of  an  executor  or  of  any  law- 
ful appointee  entitled  to  hold  the  property 
together,  It  will  be  lost,  and.  In  any  erent, 
the  rents  and  proflte  will  be  misapplied." 

Flagler  v.  Blunt,  supra,  and  like  authori- 
ties go  no  further  than  to  maintain  that 
creditors  or  next  of  kin  of  a  decedent  may  j 
appeal  to  equitable  Jurisdiction  to  consaie 
a  decedent's  pri^erty,  which  is  in  danger  of 
loss,  pending  the  appointment  of  a  persMial 
representative,  or  dhrlng  the  trial  of  title  to  > 
,  such  proper^  In  a  legal  proceeding  to  which  | 
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the  personal  rapresentattTe  of  the  decedent 
te  a  party. 

But  essentially  different  Is  the  contention 
that  crediton  or  next  of  Un  may  dlqmiBe 
altogettier  with  a  personal  representatlTe, 
and  proceed,  either  at  law  or  in  equity,  to 
recover.  In  tiielr  own  name  and  ftv 
own  use,  property  alleged  to  t>el<mg  to  the 
estate  of  the  decedent,  and  that  in  the  tame 
proceeding  they  may  have  the  title  Adjudi- 
cated and  a  decree  entered  ousting  a  third 
party  of  title  and  possession,  whether  the 
decree  Is  that  such  third  i>artr  shall  ddiver 
to  an  administrator  to  be  SHKilnted  or  oth- 
erwise. This  thewy  of  the  law  has  been 
rejected  1^  a  long  line  of  authorities,  which 
follow  Lord  Chancellor  Hardwl^'s  vigorous 
declaraticm  in  1787  (Blckley  v.  Donlngton, 
supra)  that  such  a  proposition  Is  "totally  Im- 
pn^er  and  inconsistent  with  the  principles 
of  law.**  It  was  upon  the  view  of  the  law 
condemned  by  Lord  Chancellw  Hardwlcke 
that  the  bin  was  flramed.  the  case  was  tried, 
and  a  decree  was  entraed  floally  adjudicat- 
ing upon  the  title  to  tiie  pn^rty  descrlt>ed 
therein,  by  tiie  terms  of  which  defendant 
was  ousted  of  title  and  possession  of  the 
property  standing  in  her  name,  leaving  her 
no  alternative  but  to  deliver  the  same  to  an 
administrator  when  appointed.  Such  decree, 
as  matter  of  law,  cannot  be  upheld. 

The  result  of  this  determbiatlon  as  to  the 
law  would  be  to  dismiss  the  bill,  If  the  is- 
sue of  law  had  been  presented  by  demurrer. 
Bat  althou^,  for  the  reasons  stated,  the : 
Mil  cannot  be  maintained  In  its  present 
form,  Justice  requires  that  the  complainants 
be  permitted  to  amend  Its  frame  so  that  It 
seeks  tm  the  appointment  of  a  receiver  to 
conserve  the  {woperty,  which  is  the  subject 
of  the  litigation,  until  an  administrator  of 
the  estate  of  Dr.  Buchanan  shall  have  been 
appointed  and  the  true  ownership  of  the 
property  det^mlned  by  Judicial  decision, 
provided  the  proofs  which  have  been  sub- 
mitted raise  a  presumption  that  the  prop- 
erty is  that  of  that  estat&  We  have  there- 
fore examined  these  proofs  for  the  purpose 
of  determining  whether  sudi  an  amendment 
should  be  permitted.  Th^  ure  quite  fully 
set  out  In  tiie  (pinion  below,  and  a  full  re- 
cital of  than  here  Is  unnecessary.  We  quite 
agree  with  the  Ylce  Chancellor  that  the 
Btoty  told  by  the  defendant  of  the  way  In 
which  she  came  Into  posse selon  of  the  prop- 
erty must  be  rejected  as  false,  and,  furflier, 
that  the  proofs  Justify  the  conclusion  that 
the  iffoperty  vras  purchased  with  moneys 
which  came  out  of  the  business  of  Buchanan 
&  Co.  But  this  alone  will  not  support  the 
presumption  that  this  property  belongs  to 
the  estate  of  Dr.  Buchanan,  rather  than  to 
the  def«idant.  The  business  was  that  of 
Buchanan  A  Co.  The  name  raises  the  pre- 
tomptlan  that  it  was  a  partnership  business. 


The  only  persons  mgaged  In  carrying  it  on 
were  the  doctor  and  the  defendant.  This 
raises  the  presumption  that  th^  were  flie 
partners.  Most  of  the  proporty  was  pundias- 
ed  by  the  defendant  during  the  doctor's  life- 
Uma  The  defendant  presumably  was  enti- 
tled to  half  the  earnings.  Hiere  Is  nothing 
to  show  that  her  Investments  exceeded  that 
But  if  they  did,  there  Is  nothing  to  Justify 
the  conclusion  that  she  fraudulmtly,  and 
without  the  knowledge  of  her  partner,  ab- 
stracted more  than  her  share  from  the  part- 
nership funds.  On  the  contrary,  the  pre- 
sumption Is  that  the  excess,  if  any,  was  ap* 
proprlatcd  her  with  the  knowledge  and 
approval  of  the  doctor,  particularly  In  view 
of  the  relation  exlsttog  between  them. 

So,  as  to  all  investments  made  during  the 
life  of  the  doctor,  there  Is  no  presumptlMi 
that  they  were  made  in  fraud  of  his  rights. 
This  indudea  14  shares  of  stock  of  the 
Farmers'  &  Mechanlce*  National  Bank  of 
Philadelphia ;  21  shares  of  stock  of  the  Ken- 
sington National  Bank  of  Philadelphia;  16 
shares  of  stock  of  the  Manufacturers*  Na- 
tional Bank  of  Philadelphia ;  6  shares  of 
stock  of  the  Com  Exchange  National  Bank 
of  Philadelphia;  13  shares  of  stock  of  the 
Market  Street  National  Bank  of  Philadel- 
phia; the  proceeds  of  the  sale  of  the  real 
property  In  the  city  of  Brooklyn,  state  of 
New  York,  designated  as  No.  1129  Forty- 
Second  street.  In  said  city.  As  to  Invest- 
ments made  ^om  the  proceeds  of  the  sale 
of  the  httsinees  after  his  death,  the  presump- 
tion is  that,  as  to  one-half  of  It,  the  defend- 
ant holds  such  proceeds  In  trust  for  the  doc- 
tor's estate,  for  the  reason  that,  as  the  doc- 
tor had  a  half  Interest  (presumably)  In  the 
business^  bis  estate  was  entitled  to  half  of 
the  proceeds  of  Its  sale.  Complainants 
therefore,  should  be  r  'rmitted.  If  they  de- 
sire^ to  amend  their  bill  for  the  purpose  of 
applying  for  a  receiver  appointed  to  take 
p4»sesslott  of  so  mudi  of  the  property  as 
represents  the  one-half  of  such  proceeds  ot 
the  budnesB,  and  hold  the  jsame  until  an 
administrator  of  the  estate  shall  be  ai^lnt- 
ed  and  an  oj^rtunlty  afforded  him  to  liti- 
gate the  question  of  the  true  ownership  of 
this  part  of  the  peapetty. 

The  decree  of  the  court  below  is  accord- 
ingly reversed,  with  costs,  and  the  cause  la 
remanded  in  order  that  the  complainants 
may,  If  by  counsel  so  advised,  r^ame  their 
bill  of  complaint  in  accordance  with  this 
opinion  and  apply  for  a  receiver  to  take 
possession  of  so  mnCh  of  such  property  as  it 
shall  appear  are  such  ptoceeds  of  the  sale 
of  the  business  since  the  death  of  Dr.  Bu- 
chanan, and  to  hold  the  same  pending  the 
appolntm^t  of  an  administrator,  who  may 
litigate  the  claim  of  ownership  of  this  por- 
tion of  ^e  property. 
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BOARD  OF  HEALTH  OP  STATE  OF  NEW 
JBR8ET  t!  inhabitants  OF  TOWN 
OF  PHILUPSBURO. 
(Goort  of  Chancery  <d  New  Jeraey.   Jan.  80, 

MuKiciPAi,  Cobpobahons  (|  708*)— Sbweb. 

Every  mtinicipality  having  a  public  sewer, 
or  system  of  sewers,  drain,  or  system  of  drains, 
lesallv  constructed  at  the  date  of  the  passage 
of  "An  act  to  secure  the  parity  of  the  pub- 
lic sumlies  of  potable  waters  in  this  state"^  ap- 
proved March  17,  (P.  L  p.  73),  la,  under 
the  first  proviso  of  the  first  secUon,  exempt  from 
the  proTui(»u  of  the  enacting  clause,  and  there- 
fore is  exempt  from  the  provision  against  dump- 
ing refuse  on  the  bank  of  a  river,  as  well  as 
from  the  provision  against  dischaning  sewage 
into  it:  the  dearly  expressed  legislative  inten- 
tion being  to  exempt  audi  mumcipalitieB  frcKn 
all  the  provisions  of  the  act, 

[Ed.  Note.— For  other  cases,  aea  Mantel 
Goiporattons.  Dec.  Dig.  i  70&*] 

(Syllabus  by  the  Court.) 

A^Ucatlon  by  the  State  on  the  relation  of 
tiie  Board  of  Health  of  State  of  New  Jersey 
against  the  inhabitants  of  the  Town  of  Phll- 
lipsburg.  Application  for  prellmlnazy  In- 
junction.  Application  denied. 

Ndson  B.  Gaskill,  Asst.  Atty.  Oen.,  for 
complainant  J.  I.  Blair  Belley,  for  defend- 
ant 

WALKER,  V.  C.  The  bill  alleges  that 
the  town  of  PhUUpalmrg,  maintains  on  the 
easterly  bank  of  tbe  Delaware  river  two 
garbage  dumps,  one  of  which  Is  located  at 
the  southerly  extremity  of  the  town,  at  the 
JUDctnre  of  Lopatcong  creek  and  the  river, 
and  tbe  other  at  the  northerly  end  of  the 
town,  on  which  dumps  the  municipal  authori- 
ties place  and  deposit,  and  suffer  to  be  placed 
and  deposited,  and  suffer  to  remain,  domeatlc 
and  factory  refuse,  consisting  of  ashes,  de- 
cayed vegetables,  bouse  rubbish  of  all  kinds, 
tin  cans,  old  dothes,  discarded  shoes,  bro- 
ken barrels,  glass  bottles,  and  in  fact  evety- 
tblng  which  might  be  considered  as  domestic 
and  factory  refuse,  which  refuse  in  normal 
times,  by  reason  of  the  natural  slope  of  tbe 
ground  at  the  two  dumps,  will  and  does  find 
Its  way  Into  the  waters  of  the  river,  and  in 
case  of  fresfaeta  is  washed  directly  into  the 
waters  of  ttm  lirer;  that  tbe  city  of  Trai- 
ton  now  Is,  and  for  some  time  past  has 
been,  supplying  its  Inhabitants  with  water 
for  domestic  use,  and  obtains  its  public  sup- 
ply of  water  from  the  Delaware  rivet  be- 
low the  town  of  Phllllpsburg;  t^t  by  reason 
of  the  refuse  so  placed  and  suffered  to  re- 
main on  the  banks  of  the  river  at  Phllllpe- 
burg,  and  the  finding  of  its  way  Into  the 
waters  of  the  river,  those  waters  are  great* 
iy  polluted,  and  the  refuse  so  placed  and  suf- 
fered to  remain  on  tbe  banks  of  the  river, 
and  finding  Its  way  into  the  waters  of  the 
river,  tends  to  corrupt  and  Impair,  and  in 
fact  does  corrupt  and  Impair,  tb6  quality 
of  the  water,  and  tends  to  render,  and  in 


fact  does  render,  each  waters  injurious  to 
health,  and  traids  to  pollute,  and  In  fact 
does  pollute,  the  public  stq>ply  of  water  for 
domestic  use  In  the  city  of  Trenton;  that 
these  acta  are  directly  within  and  subject 
to  the  provisions  of  an  act  of  the  Legisla- 
ture entitled  "An  act  to  secure  the  purity 
of  tlie  public  supplies  of  iwtable  waters  In 
this  state,"  approved  March  17, 1899  (P.  L  p. 
73),  and  that  the  town  of  Phlllipsburg  in 
operating  and  maintaining  the  dumps  direct- 
ly violates  the  provisions  of  the  act  The  de- 
fendant does  not  deny  the  maintenance  of 
the  dumps  In  question,  but  contends  that  so 
factory  refuse,  but  only  domestic  and  store 
refuse.  Is  deposited  thereon;  that  because 
the  town  of  Phlllipsburg  lias  a  public  sewer 
system  constructed  under  monlclpal  authori- 
ty, discharging  Its  drainage  and  sewage  into 
tbe  river,  It  Is  within  the  first  proviso  of 
the  act,  and  Is  therefore  not  liable  to  be  en- 
joined In  this  suit;  further,  that  It  would  be 
futile  and  Inequitable  to  enjoin  the  town 
from  using  the  dumps  while  the  refuse  of 
the  city  of  Boston,  Pa.,  just  across  the  river, 
having  a  population  of  about  three  times 
that  of  the  town  of  Phillipsbui^,  is  being 
dumped  into  tbe  channel  of  tbe  Delaware- 
by  boats  and  from  wagons  driven  out  upon 
the  bridge  which  connects  Easton  and  Phll- 
lipsburg. 

The  act  of  the  Legislature  under  wtiicb 
the  bill  was  filed  (P.  L.  1899,  p.  73)  provides, 
among  other  things.  In  Its  first  section  that 
no  sewage,  drainage,  domestic  or  factory  re- 
fuse, excremental  or  other  polluting  matter 
of  any  kind  whatsoever  which,  either  by  It- 
self or  In  connection  with  other  matter,  will 
corrupt  or  Impair,  or  tend  to  corrupt  or  im- 
pair, the  qnality  of  Qie  waters  of  any  river, 
brook,  stream,  or  other  reservoir  from  which 
is  taken,  or  may  be  taken,  any  public  suc^ly 
of  water  for  domestic  use  In  any  dty  or  oth- 
er munldpallty  of  this  state,  or  which  win 
r^der,  or  tend  to  render,  such  waters  Injuri- 
ous to  health,  -shall  be  placed  In  or  discharg- 
ed into  the  waters  of  any  such  river  or  other 
resorvolr  above  the  point  from  whldi  any 
ckty  or  otbex  mnnidpality  shall  or  may  obtain. 
ItB  satqply  of  water  tot  domestic  use,  nor  shall  i 
any  wwA  sewage  draUiage,  dMneetlc  or  fac- 
tory refuse,  excremental  or  other  poUuting 
matter,  be  placed  or  suffered  to  ranain  <n 
tbe  banks  of  any  snch  river  or  other  reservdr  i 
above  such  point  Tbe  proviso  under  wlildi 
it  ts  dalmed  the  town  of  PhtlUpeburg  is  ex- 
empt enacts  that  the  proTlsIous  mttttloned  i 
shall  not  be  held  to  apply  to  any  dty  or  other  | 
munidpalltr  of  the  state  wbldi  at  tbe  dat» 
of  the  passage  of  the  act  bad  a  public  sewer 
or  system  of  sewws,  drain,  or  system  of 
drains,  legally  constmcted  onder  mondpial 
autbority,  discharging  its  drainage  or  sewage 
into  any  snch  river  or  other  reservoir.  Tbe 
public  sewerage  system  of  Uie  town  of  I^ll- 
llpsbarg  was,  in  fact  constructed  under  prop- 


•For  etim  essM      same  topic  and  Motion  NUHBBR  la  Doo.  *  Am.  Digs.  1907  to  date.  *  R^orUr  Intens- 
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er  authority  prior  to  the  passage  of  the  act 
The  Attorney  General  argues  that  the  pro- 
viso IB  not  a  shield  to  the  town,  and  that  It 
extends  no  further  than  to  permit  of  the 
maintenance  of  the  sewerage  system  which 
was  lawfully  constmcted  before  the  pas- 
sage of  the  act,  and  that  the  prorlao  was 
plainly  Intended  to  preserve  the  usefulness 
and  legality  of  a  sewerage  system,  which 
could  not  lawfully  be  constructed  In  the 
face  of  the  statute,  and  that,  as  the  proviso 
Is  only  meant  to  protect  an  established  sys- 
tem of  sewers  and  drains,  legally  construct- 
ed under  municipal  authority,  it  is  not  in- 
tended to  permit  a  municipal  corporation 
which  has  such  a  system  to  place,  or  suffer 
to  remain,  upon  the  banks  of  a  river,  domes- 
tie  or  factory  refuse,  excremental  or  other 
poUntlng  matter  which,  either  by  itself  or 
in  connection  with  other  matter,  will  cor- 
rupt or  Impair,  or  tend  to  corrupt  or  Im- 
pair, the  quall^  of  the  water  in  such  river 
for  potable  purp<»es;  and  he  contends  that 
the  only  rational  way  to  read  the  proviso,  as 
it  mentions  only  sewage  and  drainage,  Is, 
that  it  does  not  aiVect  deleterious  matter 
damped  on  the  river  bank,  which  It  does  not 
mention.  I  am  unable  to  adopt  the  construc- 
tion contended  for  by  the  Attorney  General. 
The  enacting  clause  provides  that  no  del- 
eterious matter  shall  be  discharged  Into  the 
waters  of  a  river  used  for  potable  purposes, 
and  that  no  polluting  matter  shall  be  placed 
or  suffered  to  remain  upon  the  banks  of  such 
river.  It  Is  plausibly,  but  not  convincingly, 
argued  tiiat  as  the  proviso  excepts  from  the 
operation  of  the  enacting  clause  municipali- 
ties having  a  public  system  of  sewers,  legally 
constructed,  the  only  exception  intended  is  as 
to  a  sewerage  system,  because  it  would  be 
unjust  to  have  authorized  a  municipality  to 
expend  its  money  In  the  construction  of  a 
sewer  emptying  Into  a  river,  and  to  now  re- 
quire that  sewer  to  be  closed  and  discontinu- 
ed, thereby  casting  large  and  unnecessary 
expense  upon  a  given  municipality,  and  per- 
haps breeding  pestilence  therein  by  the  for- 
cible discontinuance  of  such  a  public  neces- 
sl^  as  a  system  of  sewers.  But  It  Is  to  be 
observed  In  this  connection  that  the  act 
in  question  does  not  provide  tiiat,  where 
there  la  an  existing  sewerage  system,  an- 
other method  of  sewage  disposal  shall  be 
adopted  by  the  municipality,  and  thai  the 
existing  system  discontinued.  On  the  con- 
trary, the  only  provision  is  one  whereby  it 
Is  rendered  impossible  for  monlctpallties 
thereafter  to  lawtully  build  such  sewerage 
systems.  And  It  Is  urged  Uiat  all  that  Is 
Intended  to  be  protected  by  the  proviso  Is 
an  existing  sewerage  system,  and  that  the 
additional  pollution  of  the  water  resulting 
from  the  dumping  of  deleterious  matter  on 
the  river  banks  Is  prohibited  without  quali- 
fication. To  this  I  am  unable  to  assent 
There  Is  nothing  ambiguous  about  the  pro- 
viso. Its  language  la  as  plain  as  it  Is  gen- 
ersL   Zt  is  tiiat  the  act  "sbaU  not  be  held 


to  apply  to  any  •  •  *  municipality 
•  •  •  which  •  •  •  has  a  public  sewer- 
or  system  of  sewers  •  •  •  legally  con- 
structed ♦  •  •  discharging  Its  drainage- 
or  sewage  Into  any  such  river."  The  statute 
Is  penal  In  character,  and  doubtless  remedial, 
also.  The  section  authorizing  the  State 
Board  of  Health,  Instead  of  proceeding  to 
recover  the  penalty  prescribed  for  violation 
of  the  act,  to  file  a  bUl  In  chancery  In  the 
name  of  the  state,  on  the  relation  of  such 
board  for  an  injunction  to  prohibit  further 
violation  appears  to  be  remedial.  The  gen- 
eral rule  for  the  construction  of  provisos  In 
statutes  Is  that  they  are  strictly  construed, 
and  take  no  case  out  of  the  enacting  clause 
which  does  not  fall  fairly  within  their  terms; 
but  In  penal  statutes  the  provisos  must  be 
liberally  construed.  And  this,  subject  to  the- 
cardinal  rule  that  the  court  must,  If  it  can, 
give  effect  to  the  legislative  Intent  to  be- 
gatliered  from  the  whole  act  Am.  ft  Eng.. 
Ency.  of  L.  {2A  Ed.)  vol.  26,  p.  680. 

In  Van  Relpen  v.  Jersey  City,  SS  N.  J.  Law, 
262,  267.  83  Atl.  740,  742.  the  Supreme  Court 
said:  "The  proviso  of  an  act  Is  sometimes- 
resorted  to  for  the  interpretation  of  ambig- 
uous or  doubtful  language  in  the  enacting- 
clause,  but  there  Is  nothing  ambiguous  or 
doubtful  for  interpretation  in  this  case."  So- 
In  the  case  In  hand  there  Is  nothing  ambig- 
uous or  doubtful  either  In  the  enacting  clanse- 
or  In  the  proviso.  Regarded  either  as  a  re- 
medial statute,  in  which  case  the  proviso  Is 
to  be  strictly  construed,  or  as  a  penal  act.  In 
which  case  It  is  to  be  liberally  construed, 
the  defendant  prevails,  because  there  Is  uo- 
ambigulty  discoverable  In  Qie  enactment; 
the  clearly  expressed  legfslative  hitentlon  be- 
ing to  except  from  all  the  provisions  of  the 
act  such  municipalities  as  had  sewerage  audi 
drainage  systems  at  the  time  of  Its  approval. 
There  Is  nothing  to  construe;  nothing  to  in- 
terpret The  defendant  Is  dearly  within  the 
exemption  In  the  proviso.  If  we  were  re- 
quired to  go  outside  of  the  words,  and  look 
to  the  subject-matter  as  an  aid  In  Interpre- 
tation. It  would  be  found  to  be  at  least,, 
if  not  more  reasonable  to  say  tiiat  the  Legis- 
lature intended  to  except  municipalities  hav- 
ing the  required  sewerage  system  from  the- 
provision  against  dumping  upon  the  banks 
of  a  river,  as  well  as  against  sewering  Into 
It,  because  It  would  be  more  or  less  absurd. 
to  enjoin  the  dumping  of  deleterious  matter- 
upon  the  banks  of  a  stream  Into  which  an 
unlimited  quantity  of  filth  could  be  discharg- 
ed through  the  sewers.  In  other  words,  It 
seems  reasonable  that  the  Legislature  AoulC 
have  Intended  that  In  the  case  of  municipali- 
ties lawfully  discharging  sewage  into  a  riv- 
er from  a  given  area  and  thereby  poUntIng 
the  stream,  the  same  munlclpall^,  if  It 
chose,  might  dump  refuse  upon  the  banks- 
of  the  stream,  for  thereby  Its  waters  would, 
doubtless  not  be  any  more  factually  pol- 
luted. If  a  tovrn  Is  permitted  to  dtsdiarge- 
Its  entire  »enncg»  Into  a  river  through  a  sew- 
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er  ostein.  It  see  ma  almost  absurd  to  sa7 
that  tliat  may  contlnae,  but  tbat  the  domplng 
of  refuse  upon  the  bank  shall  be  prohibited 
became  tlie  refuse  maj  And  Its  way  Into 
the  watm  and  cwnipt,  or  tmd  to  corrnpt, 
them. 

■  Because  Easton  Is  polluting  the  river  much 
more  than  PhiUIpsburg  (which  Is  regrettable) 
is  DO  ground  for  denying  an  injunction,  even 
If  the  Issuance  of  the  writ  would  be  "futile 
or  Inequitable,"  as  claimed  by  the  defend- 
ant The  act  in  question  has  been  construed 
in  this  court  and  held  to  extend  to  a  case 
of  refuse  which  will  Impair,  or  tend  to  Im- 
pair, the  quality  of  the  water.  State  Bd. 
Health  T.  Diamond  Mills  Paper  Co.,  63  N.  J. 
Eq.  lU,  117,  51  Atl.  1019.  In  this  case  the 
proviso  la  adverted  to,  but  was  not  under  re- 
view, and  was  not  considered.  It  Is  not  be- 
cause an  Injunction  would  be  futile,  which 
I  do  not  concede,  but  It  Is  because  the  de- 
fendant IB  saved  by  the  proviso  In  the  act, 
that  the  Injunction  Is  denied. 

If,  In  the  general  scheme  npon  whldi  the 
state  has  entered  for  the  purification  of  our 
potable  waters.  It  Is  deemed  necessary  to 
prevent  a  municipality  from  dumping  dele- 
terious matter  upon  the  hank  of  a  river  into 
which  it  may  nevertheless  discharge  the 
sewage  of  its  inhabitants  numbering,  as  In 
the  case  In  hand,  several  thousand  people, 
the  remedy  iloi  with  the  Legislature^  The 
courts  are  powerless  to  extend  it 


NBWBERT  T.  BARKALOW  et  aL 

(Conrt  of  Chancery  bt  New  Jersey.   Jan.  21, 

1909.) 

1.  TBHPOB  AMD  PURCHASEB    (S  230*)— BoWA 
lira  PVBCEASBB^XOTICE. 

A  corporation  authorized  by  Its  act  of  In- 
corporation to  parchase  and  sell  land,  and  to 
require  any  grantee  to  make  such  improvementB 
at,  might  Beem  expedient,  purchased  land,  laid 
out  Btreets,  and  adopted  a  resolution  fixing  a 
building  line.  It  then  conveyed  a  tract  Bub- 
ject  to  the  restrictions  in  the  act  of  incorpora- 
tion, and  bound  the  grantee  and  assigns  not  to 
violate  the  act  of  incorporation  or  regulations 
made  by  the  corporation.  The  tract  conveyed 
was  BUHeqnently  divided  into  lots,  and  conveyed 
to  different  persons,  subject  to  conditions  and 
restrictions  previously  imposed  by  the  corpora- 
tion. Held,  that  such  persons  were  chargeable 
with  notice  of  the  building  restrictioQB  contain- 
ed in  the  resolation  of  the  corpotatioD,  though 
it  appeared  only  Id  its  complete  form  In  the 
minute  book  oi  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  511 ;  Dec.  Dig.  |  230.*] 

2.  COVENAHTS  (S  49*)  —  CONSTBUCTION  —  "At 

Ant  TmE." 

The  words  "at  any  time,"  in  a  deed  by  a 
oorporation  authorized  to  purchase  and  sell 
lands  subject  to  restrictions,  which  recites  that 
the  -conveyance  Is  subject  to  the  restrictitHis  in 
the  act  of  incor[)oration,  and  that  the  grantee, 
his  heirs,  and  assigns  agree  not  to  violate  any 
of  the  provisions  in  the  act  of  incorporation, 
"by-laws,  rules  or  regulations  made  by  the  said 
Cantor  "at  any  time"  refer  to  the  date  of  the 


violation,  and  not  to  the  date  of  the  adoption 
of  the  by-Iawa,  roles,  or  regulations. 

[Ed.  Note. — For  other  cases,  see  Gorenanta, 
Cent  Dig.  {  ^;  Dec  Dig.  S  49.* 

For  other  dsfinitlona,  see  Words  and  Fhimssi^ 

ToL  1.  pp.  6Q2,«0&!p 

S.  OovBNAma  a  49^  —  GonsfBDunoK— Geb- 

TAINTY. 

To  authorize  one  to  insist  on  restrictive 
covenants  in  deeds,  and  to  invoke  the  iojunc- 
tive  powers  of  the  court  to  enforce  them,  the 
restrictive  covenants  must  bs  -dear  and  satis- 
factory. 

[Ed.  Note.— For  other  cases,  see  Covenanti^ 
Cent  Dig.  f  49;  Dee.  Dlgrr49.*] 

4.  Covenants  (S  61*)  —  Cowstbuction— Cib- 

TAINTT, 

A  corporation  authorised  to  parchase  and 
sell  lands,  and  to  require  any  grantee  to  make 
such  improvements  as  might  seem  expedient  to 

secure  a  uniform  development  purchased  land, 
laid  out  streets  and  avenues  throagh  it  the 
avenues  running  at  right  angles  to  the  atreeti^ 
and  being  20  leet  wider  than  the  streets.  It 
adopted  a  resolution  for  a  uniform  baildlng  line 
"on  the  main  avenues,"  and  conveyed  tracts 
subject  to  restrictions  contained  in  rules  of  the 
corporation,  which  the  grantee  agreed  not  to 
violate.  Held,  that  the  reatrictlve  covenant  ap- 
plied not  to  the  streets  at  all,  but  applied  to 
each  and  all  of  the  avenues;  the  word  "main" 
in  the  quoted  phrase  being  aarplnsage. 

[Ed.  Note.— For  other  cases,  see  Oovenanta, 
Cent.  Dig.  J  50;  Dec  Dig.  JOl.*] 

5.  COVKNANTS  (I  79*)  —  BuiLOnVQ  BB8TBIC- 
TIONB— EHFOBCEUEITT— VlOLATIOH. 

Where  an  ownw  of  land  laid  it  oot  into 
streets  and  blocks,  and  by  restrictive  covenants 
in  the  deeds  fixed  a  bulliUng  line,  the  fact  tbat 
a  pnrchaser  vioUted  the  restriction  by  the  con- 
struction of  an  open  plassa  which  extended  into 
the  restricted  area,  oat  did  not  obstmct  the 
view  from  adjacent  propertjr,  did  not  preveut 
him  from  enfcmiing  the  restrictions  against  the 
adjacent  owner;  lihe  purchaser's  violation  being 
immaterial. 

[Ed.  Note.—For  other  cases,  sea  Covenants, 
Cent  Dig.  I  78;  Dec.  DlgTlTO.*] 

6.  iMjuHOnoN  (S  189*)— Buii.niRa  RKsimio- 
TiONS— Violation— -Scope  or  Relief. 

Where  an  owner  of  land  laid  It  oat  into 
streets  and  blocks,  and  by  restrictive,  covmaota 
in  deeda  to  pnrchasers  fixed  a  bolldlng  line,  the 
court,  in  a  suit  to  restrain  spedflc  violatioc) 
of  the  covenant,  was  limited  to  a  eonsideratiou 
of  the  facts  relating  to  the  street  on  which  the 
violations  were. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  S  409;  Dec  Dig.  «  189.*] 

7.  Deeds  (|  175*)— Buildinq  BcSTBicnoxfr- 
Abandonuent. 

An  owner  of  land  laid  It  out  Into  streets 
and  blocks,  and  by  restrictions  In  deeds  to  pur- 
chasers fixed  a  building  line.  An  owner  of  ft 
lot  on  one  street  soagEt  to  restrain  the  adjs- 
cent  owner  from  violatmg  the  building  restric- 
tions. Of  the  36  houses  on  one  side  of  the 
street  9  were  over  the  restrictive  line  frtmi  1 
inch  to  4^  inches.  There  was  also  an  old 
bouse  at  the  extrone  westerly  end  of  the  street 
which  had  a  closed-In  veranda  extending  over 
the  line  a  distance  of  over  9  feet  Of  the  43 
houses  on  the  other  side  of  the  street,  18  were 
over  the  line  from  2  inches  to  a  little  over  2 
feet.  There  was  nothing  to  show  that  the  orig- 
inal owner  had  consented  to  the  violation>. 
Held,  tbat  the  violations  were  too  insignificant 
in  extent  and  In  number  to  justify  the  court 
in  inferring  a  general  abandonment  of  the 
building  restriction,  even  if  the  original  owner 


•For  otber  oaiM  m»  uune  topic  and  seoUoii  NUMBER  In  Dec.  ft  Am.  Digs.  IMT  to  4*1%  *  Beportsr  Isdexw 


Digitized  by 


Google 


NEWBERT  V.  BABKALOW. 


753 


could  abendni  or  releue  a  mtriction  whidi  it 
bad  made  for  the  bouflt  of  all  Iti  grantees. 

[Ed.  Note.— For  other  eun.  eee  Deede,  Cent 
Dig.  I  54fi;  Dec;  Dig.  1 176^ 

Salt  by  Emma  T.  Newbery  agalnat  Mary 
M.  Barkalow  and  another.  Heard  on  bill  to 
restrain  defendants  from  building  within  a 
restricted  area.    Decree  for  complainant. 

Aaron  B.  Johnston  and  Charles  H.  Ivlns, 
for  complainant  David  Harrey  and  Alan  H. 
Stroni^  for  defendants. 

HOWBLL»  T.  G  The  Ocean  Beacb  As- 
•odatlon  was  incorporated  on  March  18, 
1873  (P.  Lb  Ik  lOSO).  It  was  authorized  to 
purchase  and  sell  lands,  and  was  especially 
onpowered  to  reqnire  ai^  grantee  from  it  to 
make  and  maintain  such  style  and  character 
4tf  improTementa  on  the  lands  convf^ed,  or 
on  the  streets  fronting  thereon,  as  ml^t 
seem  most  expedient  fOr  securing  a  nniform 
«yatem  of  dereiopment  and  improrement 
The  corporation  purchased  a  tract  of  land  ex- 
tending from  the  Atlantic  Ocean  to  Shark 
river,  in  Monmouth  county,  with  the  intent 
or  pnmiotlng  tiie  seaside  reeort  which  Is  now 
known  by  the  name  of  *'B61mar."  It  at  once 
laid  out  streete  and  avenues  through  the 
pr(^)erty  east  of  F  street,  and  filed  maps 
tliexeof,  the  streets  running  Bortti  and  south 
b^ng  designated  by  the  letters  of  the  alpha- 
bet, and  tlie  avenues  running  east  and  west 
at  rigbt  aisles  to  the  streets  being  designated 
by  numbers.  The  streets  wwe  laid  out  60 
feet  wide,  and  the  avenues  80  feet  wide.  Be- 
fore any  lots  were  sold  by  the  corporation 
ite  board  of  directors,  on  June  0,  1S73,  pass- 
ed the  following  resolution:  "Resolved,  that 
it  is  highly  Important  to  maintain  uniformity 
In  the  line  of  buildings  on  Uie  main  avenues 
of  the  association,  and  for  securing  said  ob- 
ject that  no  building  be  erected  on  said  av> 
ennes  nearer  to  the  line  of  same  than  tventy 
feet"  This  resolution  was  mtered  upon  the 
minutes  of  the  corporation,  and  no  public 
filing  01  other  general  notice  was  given  of 
it  On  March  27,  1877,  the  corporation  made 
a  deed  to  Ellen  T.  H.  Harvey  for  a  plot  of 
land  containing  about  3%  acres,  including 
the  lots  now  owned  by  the  complainant  and 
the  defendant.  This  plot  lay  west  of  T 
street  and  between  that  street  and  Shark 
river,  and  at  the  time  of  the  conveyance  had 
not  been  plotted  Into  lots,  nor  had  there  been 
filed  any  map  showing  the  lines  of  streete 
and  avenues  through  It  It  will  be  observed, 
however,  that  the  deed  refers  to  several 
streete  and  avenues  by  name.  These  were 
afterwards  plotted  and  made  coterminous 
with  the  streete  and  avenues  whlt^  had  been 
previously  laid  out  east  ct  F  street  This 
deed  of  conv^ance  Is  in  the  usual  form  of  a 
warranty  deed,  but  it  was  made  "subject 
nevertheless,  to  the  covenants,  conditions  and 
restrictions  cmtalned  In  tlie  aforesaid  act 


entitled  *An  act  to  incorporate  the  Ocean 
Beach  Association.* "  The  deed  also  contain- 
ed a  covenant  made  by  Uie  gnmtee  in  the  fol- 
lowing words:  "And  the  said  party  of  the 
second  par^  for  herself,  her  lirirs  and  as- 
signs, does  covenant  and  agree  to  and  with 
the  aid  the  Ocean  Beach  Association,  their 
successors  and  assigns,  that  tlie  said  party 
of  the  second  part,  her  heirs  and  assigns, 
shall  not  sell  or  suffer  to  be  sold  on  the  said 
premises  lier^y  conv^^  any  spirituous  or 
Intoxicating  liquors,  nor  violate  any  of  the 
provisions  contained  in  said  act  of  Incorpora- 
tion, by-laws,  rules  or  regulations  made  by 
the  said  association  at  any  time." 

The  title  to  these  two  lote  passed  by  sever- 
al mesne  conveyances  to  a  corporation  known 
as  the  Land  &  Loan  GonKMUiy,  by  deed  dat- 
ed January  23,  1907.  AU  the  intervening 
deeds,  with  the  exception  of  one  made  1^  an 
auditor  In  attechment  make  reference  to  the 
covenante,  conditions,  and  restrictions  con- 
tained In  the  deed  from  the  Ocean  Beach  As- 
sociation to  Mrs.  Harvey.  On  February  2, 
1907,  the  Land  &  Loan  Company  by  ite  deed 
to  Cyms  B.  Honce  made  the  first  severance 
of  the  title  to  the  lote  In  question.  By  this 
deed  it  conveyed  to  Honce  lot  No.  1,963  on 
the  corporation's  map,  which  was  on  Septem- 
ber 18,  1907,  conveyed  by  him  to  the  cMn- 
plalnant,  Mrs.  Newbery.  The  deed  to  Mr. 
Honce  is  made  subject  to  certain  conditions, 
covenants,  and  restrictions  theretofore  Impos- 
ed upon  said  land  and  premises  by  the  Ocean 
Beach  Association,  and  the  deed  from  him 
to  Mrs.  Newbery  is  made  subject  to  ^1  the 
covenante,  conditions,  and  restrictions  con- 
tained in  the  formw  deeds  for  the  same 
prranlses.  On  June  1«  1007,  the  Land  & 
Loan  Gompwy  convsgred  to  tlw  defendant  lot 
1.064  which  adjoins  the  complainant's  lot  cm 
the  west  This  deed  oontalns  the  following, 
at  the  end  of  the  descr^tlon;  **l7nd«r  and 
subject,  nevertheless,  to  cwtain  conditifma, 
covenante  and  restrictions  heretofore  imposed 
upon  said  land  and  premises  by  said  Ocean 
Beach  Association.*'  The  oomidabiant  and 
defendant,  therefor^  «wn  adjoining  lote  on 
the  association  tract,  both  fAnttaig  on  Toitb 
avenue  and  lying  west  of  F  street ;  tiw  cnn- 
plalnanfs  lot  being  the  more  easterly  and 
the  defendant's  lot  the  more  westerly  of  the 
two.  On  the  complainant's  lot  is  erected  a 
dwelling  house,  In  which  reside  the  complain- 
ant and  her  family.  On  the  defendant's  lot 
is  a  livery  steble,  the  main  building  of  which 
extoids  within  the  limited  area  about  S 
Inches,  The  defendant  has  laid  a  foundation 
for  an  office,  which  extends  at>out  11  feet 
within  the  restricted  area,  and  Is  about  to 
construct  an  office  building  thereon.  The  dis- 
tance between  the  complainant's  house  and 
the  defendant's  livery  steble  Is  about  6  to  8 
feet  The  complainant's  bill  is  based  upon 
the  allegatloa  that  there  was  a  general  plan 
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for  tbe  ImproTement  of  Teath  avenoe  by 
iDalntalfilns  the  fnmt  line  of  tbe  booses  20 
feet  awar  from  the  street  line,  of  wblcta  gen- 
eral plan  the  dtfendant  Iiad  notice. 

There  was  erldence  tending  to  show  tbat 
all  tbe  deeds  of  oniTeyance  made  tbe 
Ocean  Beach  Association  for  lands  covered 
by  their  maps  contained  the  same  covenant 
that  appears  in  the  deed  from  that  corpora- 
tion to  Mrs.  Harr^.  And  it  Itbewlse  ai»- 
pears  that  tbat  corporation  did  formulate  and 
lay  ont  a  general  plan  for  the  nnlfonn  Im- 
provemrait  of  all  the  inroperty  which  It  owned 
at  that  point  Both  complainant  and  defrad- 
ant  must  be  diarged  with  notice  of  these 
facts*  for  the  reason  that  they  are  specifically 
referred  to  In  both  their  deeds.  Sndi  waa 
the  determlnatimi  of  this  court  In  the  case 
of  Hayes  v.  Waverly  and  Passaic  Railroad, 
61  N.  J.  Eq.  845,  27  AU.  648,  and  my  conclu- 
sion Is  that  the  lands  of  the  oomplabiant  and 
the  dtfn^ant  were  bound  tbe  resolutlw 
of  June  9,  1878,  altbou^  It  only  awears  In 
its  ctnnplete  form  In  the  minute  book  of  the 
private  corporation  which  owned  the  land. 
This  must  be  tbe  only  conclusion  that  can  be 
reached,  because  the  first  deed  In  this  title 
refers  to  tbe  by-laws,  the  rol^>  and  tbe  regu- 
lations made  by  tbe  grantor  upon  the  first 
transfer  of  the  title.  The  phrase  "at  any 
time"  contained  in  the  covenant  in  the  Har- 
vey deed  refers  to  tbe  date  of  tbe  violation, 
and  not  to  the  date  of  tbe  adoption  of  by- 
laws, rules,  or  regulations.  The  complainant 
having  thus  established  tbe  application  of  the 
restrictive  covenant  to  the  lands  of  the  de- 
fendant, It  next  become  necessary  to  Inquire 
whether  tbe  covenant  Is  of  a  character  that 
can  be  enforced,  and  whether  the  complaln- 
snt  Is  in  a  position  to  be  entitled  to  insist 
■upon  it. 

.  The  first  objection  made  by  the  defend- 
ant Is  that  the  covenant  Is  uncertain.  It 
must  be  conceded  that  restrictive  covenants 
.must  not  be  vague  or  uncertain;  that  the 
complfdnftnts  right  to  insist  upon  tbe  cove- 
nant and  to  invoke  the  Injonctive  powers  of 
■tb«  court  must,  be  clear  and  satisfactory. 
.Sutdlffe  T.  Eisele,  62  N.  J.  EJq.  222,  50  Atl. 
68.  The,  covenant  applies  the  building  line 
leetrlctlon  to  what  It  calls  the  "main  ave- 
nues." Defendant  Insists  tbat  this  descrlp- 
•tion  of  tbe  highways  to  which  the  covenant 
was  intended  to  apply  1b  Illusory,  vague,  and 
uncertain,  because  no  one  can  tell  from  the 
contnct  what  Is  meant  by  the  word  "ave- 
nues." or  by  the  words  **mal&  avwiues."  Tbe 
first  map  of  the  Ocean  Beacb  property  ap- 
pears to  have  been  made  on  May  9,  1873, 
and  to  have  been  filed  In  the  office  of  the 
coonty  clerk  of  Monmouth  county  on  October 
4tb  of  tbat  year.  The  map  was  consequent- 
ly made  before  tbe  passage  of  the  restrictive 
resolution.  Tbe  map  appears  upon  Inspec- 
tion to  have  distinguished  betwera  tbe  two 
classes  of  public  highways  laid  out  upon  It, 
"calling  one  class  streets  and  the  <ither  class 


avenues.  The  avenues,  b^ng  somewhat  wid- 
er than  the  streefai,  must  have  been  then  con- 
sidered to  be  the  main  putdic  highways.  At 
tbat  time  tb«e  were  no  buildings  upon  tbe 
proper^,  and  there  were  no  physical  marks 
from  which  It  could  be  deduced  that  one 
avraue  was  more  of  a  main  avenue,  or  that 
one  street  was  more  of  a  main  street,  than 
any  other  avenue  or  street  The  only  thing 
the  board  of  directors  could  have  had  before 
them  was  the  map,  on  which  it  plainly  ap- 
peared that  the  avenues  were  the  main  high- 
ways, because  they  were  wider  than  those 
highways  which  woe  ealled  streets.  It  Is 
therefore  quite  appar«it  that  the  word 
"main"  la  surplusage  and  that  the  covenant 
was  Intended  to  apply  not  to  the  streets  at 
all.  but  to  apply  to  each  and  all  of  the  ave- 
nues. The  objection  of  Invalt^ly  on  account 
of  vagueness  and  uncertain^  is  thmf  ore  not 
tenable. 

Tbe  right  of  the  complainant  to  bring  the 
suit  is.  In  my  opinion,  very  clear.  She  Is 
within  the  authority  of  De  Qnj  v.  Mon- 
mouth Beach  Association,  60  N.  J.  Bq.  329, 
24  Atl.  888,  affirmed  67  N.  J.  Blq.  731,  «!3 
Atl.  1118 ;  and  see  the  most  recent  declara- 
tion of  the  English  Chancery  Division  on  the 
subject  In  the  opinion  of  Mr.  Justice  Park- 
er, in  EIllBtou  V.  Beacher  (1908)  77  L.  J.  Ch. 
617.  One  of  the  objections  to  her  position 
as  a  complainant  is  tbat  she  has  violated  tbe 
covenant  herself,  and  therefore  ought  uot  to 
be  heard  to  complain  of  violations  of  others. 
It  is  true  that  the  piazza  In  front  of  the 
complainant's  house  extends  within  the  re- 
stricted area,  but  It  Is  an  open  piazza,  and 
Is  no  obstruction*  to  tbe  view  from  the  de- 
fendant's property,  and  is  within  the  ruling 
of  Vice  Chancellor  Emery  in  Morrow  v. 
Hasselman,  poat.  Although  tbe  Ocean  Beach 
Association  formulated  a  plan  for  building 
line  restrictions  which  should  oover  all  its 
property,  yet  when  It  comes  to  specific  vio- 
lations the  consideration  of  tbe  subject  must 
be  confined  to  the  street  on  which  tbe  viola- 
tions are.  -This  was  so  held  by  Vice  Chan- 
cellor Emery  in  Morrow  t.  Hasselman,  69 
N.  J.  Eg.  612,  61  Atl.  869,  and  appUes  with 
peculiar  force  to  the  case  In  hand.  There- 
fore, taking  Into  consideration  Tenth  avenue 
alone,  we  find  Uiat  tbe  street  extmds  wester- 
ly from  the  Atlantic  Ocean  to  tbe  Shark  riv- 
er, a  distance  about  2,000  feet  It  Is  cut 
up  Into  eight  blockB,  the  property  of  the  par- 
ties hereto  being  on  the  seventh  blodK  from 
the  ocean. 

Recurring  to  the  particular  statonents 
about  the  bouses,  it  appears  that  there  were 
at  the  time  of  the  hearing  79  bouses  erected 
on  Tenth  avenue,  of  which  36  are  on  tbe 
south  side  and  43  on  the  north  side.  Of  tbe 
36  on  tbe  south  side  9  appear  to  be  over  the 
restrictive  line  from  1  Inch  to.  4H  inches. 
In  addition  thereto,  there  is  an  old  house  at 
the  extreme  westerly  end  of  Tenth  avenue 
and  near  the  Shark  river  which  has  a  closed- 
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In  veranda  tUat  extends  over  the  line  a  dis- 
tance of  9  feet  2  inches.  Of  the  43  houses  on 
the  north  side  IS  appear  to  be  over  the 
line,  although  the  witness  who  speaks  of 
them  glTes  the  distances  of  16  only.  These 
encroach  from  2  feet  Inches  down  to  2 
inches,  those  extending  over  the  line  as  mach 
as  a  foot  being  wholly  east  of  F  street  It 
tbns  appears  that,  of  the  total  number  of 
bouses  on  the  street  (79)  52  are  erected  in 
compliance  with  the  terms  of  the  resolution, 
and  27  extend  over  the  restricted  line.  Of 
the  27  there  are  but  6  which  are  1  foot  or 
more  over  the  line.  These  6  all  He  east  of  B 
street,  and  are  distant  to  the  eastward  of 
the  complainant's  lot  nearly  1,300  feet.  All 
the  remainder  extend  from  1  Inch  to  10^ 
Inches  over.  I  do  not  think  that  this  situa- 
tion discloses  an  abandonment  of;  or  a  dis- 
position to  abandon,  tiie  line  which  was  fixed 
by  the  resolution  of  1873.  There  Is  no  evi- 
dence whatever  that  the  original  grantor,  the 
Ocean  Beach  Association,  gave  Its  consent  or 
in  any  way  actively  promoted  any  of  these 
violations,  or  that  It  tacitly  assented  thereto. 
It  appears  that  several  years  ago,  and  prob- 
ably not  later  than  1896,  the  association  dis- 
posed of  all  Its  lands,  and,  as  a  corporation, 
bas  not  had  since  that  time  any  Interest  in 
the  property ;  and  Indeed  It  Is  difficult  to  see 
bow  the  association  could  abandon  or  release 
a  covenant  which  It  had  entered  Into  for  the 
beneflt  of  all  Its  grantees.  Neither  do  I  think 
that  mere  acquiescence  by  the  complainant  in 
the  violations  above  referred  to  would  be  any 
evidence  of  consent  on  her  part  The  viola- 
tions are  too  Insignificant  in  extent  and  In 
□umber  to  Justly  the  court  in  inferring  a 
general  abandonment  of  the  covenant.  The 
fact  that  six  owners  saw  fit  to  subject  them- 
selves to  the  liability  of  a  lawsuit  by  violat- 
ing the  covenant  certainly  cannot  be  held  to 
De  a  general  .abandonment  of  the  contractur- 
nl  relation  between  the  Ocean  Beach  Associa- 
tion and  Its  various  grantees.  Acquiescence  In 
a  trivial  breach  of  such  a  covenant  does  not 
conclude  a  complainant  from  relief  In  respect 
of  a  more  important  character.  Mr.  Justice 
Fry,  in  Richards  t.  Revett,  7  Ch.  D.  224,  47 
L.  J.  Ch.  472 ;  German  v.  Chapman,  7  Ch.  D. 
271,  47  L.  J.  Ch.  250;  Woodbine  L.  &  I.  Co. 
v.  Reiner  (N.  J.  Oh.)  65  Atl.  1004.  The  case 
of  Barton  v.  Sllfer  (N.  J.  Ch.)  66  Atl,  899,  Is 
applicable  to  the  facta  In  this  case.  The  situa- 
tion there  was  very  much  the  same  aa  here. 
There  the  Ocean  City  Association  became  the 
onnier  of  a  tract  of  land  which  now  com- 
prises Ocean  City,  in  Cape  May  coon^,  and 
laid  it  out  in  streets  and  lots,  and  inserted  in 
all  their  original  deeds  covenants  restricting 
the  construction  of  buildings ;  and  It  was 
held  that  a  small  number  of  violations  of 
the  restrictive  covenant  could  not  be  held  to 
be  presumptive  of  a  general  abandonment  of 
the  plan  originally  determined  upon,  and  that 
where  such  a  plan  existed,  any  purchaser  had 


a  right  to  enforce  the  covenant.  It  was  held, 
in  Morrow  v.  Hasselman  that  slight  and  im-^ 
material  violations  of  the  restrictive  cove- 
nant would  not  be  considered,  unless  they' 
went  to  the  extent  of  showing  a  general  aban- 
donment of  the  restrictions  by  the  owners  of 
the  property  along  the  line  of  the  street  It 
Is  clear  that  the  original  grantor  who  first 
imposed  the  restrictions  upon  the  property^ 
and  with  whom  the  contractural  relation 
originally  existed  concerning  the  house  line, 
has  done  nothing  wblcb  would  indicate  an  In-; 
tention  upon  Its  part  to  disregard  or  abandon 
the  covenant  Nothing  short  of  general  ac- 
quiescence In  the  violation  of  the  covenant 
would  be  sufficient.  In  my  opinion,  to  raise 
the  presumption  of  abandonment  ^ 
The  decree  will  therefore  be  for  the  com- 
plainant 


HBTZEIi  V.  HETKEL  et  al. 

(Court  of  Chancery  of  New  Jersey.   Sept  24, 

1908.^ 

Wnxs  (§8  567.  838*)— CoNBTRucnoH— Devim 

TO  Winow  IN  Lieu  or  Dowkb. 

A  testator  devised  to  three  children  certain 
real  estate,  upon  which  there  were  mortfrages  at 
the  time  of  its  acquisition  by  him,  which  mort- 
Kages  were  asffamed  and  asreed  to  be  paid  by 
him,  and  the  amount  of  which  was  allowed  to 
him  88  so  much  purchase  money.  He  after? 
wards  made  one  mortgage  upon  the  premiaes  to 
secure  a  debt  created  bv  himself.  By  his  will  he 
devised  the  residue  of  his  real  estate  to  the 
children  mentioned,  and  bequeathed  to  his  widr 
ow,  in  lieu  of  dower,  a  sum  of  money  equal  to 
one-third  of  the  value  of  such  real  estate,  to  be 
paid  to  her  by  the  children,  and  to  be  a  lien  up- 
on the  real  estate  until  paid. 

Held,  that  the  value  of  the  lands,  to  one- 
third  of  which  the  widow  is  entitled,  is  the 
same  value  as  those  lands  have  In  the  hands  of 
the  devisees;  that  is,  that  they  are  entitled  to 
have  the  mortgage  made  by  the  testator  paid  out 
of  his  personal  estate  in  exoneration  of  the 
lands,  but  must  accept  the  lands  subject  to  the 
mortgages  which  were  upon  them  at  the  time  of 
their  acquisition  by  the  testator,  and  whidi 
mortgages  be  assumed.  Consequently  the  widow 
is  entitled  to  one-third  of  the  value  of  the  lands, 
deducting  the  amount  of  the  mortgage  incum- 
brance created  by  the  testator,  but  subject  to 
the  amount  of  the  incumbrances  assumed  by 
him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8S  56T.  838.*] 

(Syllabus  by  the  Court) 

Bill  by  Mary  Hetzel  against  John  Hetzel 
and  others.    Decree  for  complainant 

Joseph  B,  Hunt,  A.  V.  Dawes,  and  John 
Rellstab,  for  complainant.  Linton  Satter- 
thwait  for  defendants. 

WALKER.  V.  O.  The  construcUon  of  the 
last  will  of  Jacob  Hetzel,  late  of  the  dty  of 
Trenton,  is  involved  In  this  cause.  He  died 
In  the  month  of  September,  1907,  and  his  will 
was  proved  before  the  surrogate  of  the  coun* 
ty  of  Mercer  on  the  20th  day  of  that  month. 
It  was  made  August  9,  1900,  and  consisted 
of  eight  Items.   Afterwards,  and  on  various 


*For  otber  cases  ■«•  sam*  topic  and  Mctloo  NUMBER  Id  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexea 

Digitized  by  Google 


756  Tl  ATLANTIC  RBPOHTBR,  (N.  3. 


dates,  he  made  four  codlcOs.  Tlie  will  and 
the  codicllB  were  all  proved  together.  Such 
proTlslons  of  the  will  and  codlcUs  as  are 
necessary  for  ttie  detennlnatlcm  itf  the  qnea* 
tlon  Involved  are  as  follows:  The  testator 
provided  (1)  that  all  of  his  }ii8t  debts  and 
funeral  expenses  be  paid ;  (2>  he  bequeaflied 
to  bis  wife,  Uarr  Hetzel,  certain  articles  of 
fomlture,  and  fSOO  ta  cash;  (4  he  devised 
and  bequeathed  to  his  son  Charles  certain 
personal  property  and  a  lot  cf  land;  QS)  he 
devised  to  his  sons,  Charles  and  John,  and 
his  daught^,  Mary,  all  the  rest  and  residue 
of  his  real  estate,  subject  to  his  wife's  right 
of  dower;  (6)  he  ordered  and  directed  his 
encDtor  to  sell  all  the  rest  and  residue  of  his 
personal  property,  and  from  the  proceeds 
thereof  to  pay  his  debts,  funeral  ezpenses, 
and  the  cost  of  a  monnmmt;  (7)  the  be> 
quests  to  his  wife  to  be  in  Ilea  of  dower  In 
the  lot  devised  to  Charles,  and  In  lieu  of  any 
interest  she  might  claim  in  his  personal  prop- 
erty. By  a  codicil  of  April  26,  1901,  he  x«- 
clted  the  devise  of  the  rest  and  residue  of  his 
real  estate  to  his  sons  and  daughter,  subject 
to  his  wif^s  right  of  dower,  and  tbm  pro- 
vided: "Now  I  do  give  to  my  wife,  Mary 
Hetsel,  a  sum  of  money  equal  to  one-third  of 
the  value  of  the  said  real  estate,  to  be  paid 
to  hra-  by  my  said  chUdrrai  and  to  be  a  Ueax 
upon  said  real  estate  until  paid,  the  said  son 
of  money  to  be  In  Hen  of  het  dower  therein 
mentioned."  l£r.  Hetsd  died  sMsed  of  seven 
different  trscts  (tf  land,  which  be  acquired  in 
five  different  conveyances.  All  of  the  tracts 
are  incumbered  1^  mortgages,  assumed  by  the 
testator  as  part  of  the  consldwatlon  given 
for  them,  save  In  one  instance,  In  which  a 
mortgage  of  |1,000  was  made  by  him.  The 
valne  of  his  real  estate  Is  V17,20a  The  In- 
cumbrances thereon  amoont  to  17,200,  Inidud- 
Ing  the  mortgage  nude  by  himself.  The  per- 
sonal estate  Is  sofflclent  to  satisfy  the  tes- 
tator's debts,  including  the  mortgages  upon 
his  real  estate.  The  real  estate  being  worth 
$17,200  gross,  Its  net  value,  after  deducting 
the  mortgage  made  by  the  testator.  Is  $16,200. 
After  deducting  the  mortgage  Incumbrances 
assumed  the  testator  upon  the  acquisition 
of  the  property,  and  omitting  the  $1,000  mort- 
gage made  by  himself,  the  net  value  is  $11,- 
200.  After  deducting  all  the  mortgage  in- 
cumbrances. It  Is  $10,000. 

The  question  is,  Shall  the  widow,  In  Uen 
of  her  dower,  hav«  one-third  of  $17,200,  or  of 
$16,200.  or  $11,200,  or  of  $10,000?  On  behalf 
of  the  complainant  It  Is  contended  that  the 
testator  meant  that  his  widow  should  have 
one-third  of  the  value  of  his  real  estate  with- 
out any  deduction  of  the  mortgage  incum- 
brances ;  while  the  defendants  Insist  that  he 
meant  to  give  her  one-third  of  the  value  of 
his  lands,  first  deducting  the  mortgage  In- 
cumbrances thereon,  except,  poHsibly,  the 
amount  of  the  mortgage  made  by  himself, 
wUch  was  for  a  debt  created  by  him.  My 
opinion  Is  that  the  testator  meant  that  his 
widow  should  have  one-third  of  the  value  of 


the  residue  of  the  real  estate  he  devised  to 
his  sons.  Charles  and  John,  and  his  dai^ter. 
Mary,  Just  as  fliat  raloe  passed  to  than  by 
virtue  of  the  devise  for  in  the  codicil  <tf 
April  26, 1901,  the  testator,  after  reciting  the 
devise  of  the  residue  ot  his  resl  estate  to  bis 
sons  and  dau^ter  Just  mentioned,  subject  to 
his  wlte^  right  of  dower,  in  ti»  fifth  item  of 
his  will,  proceeds  to  give  bet  "a  sum  ot  mon- 
ey equal  to  one-third  ot  tlie  vain*  at  said 
estate"-^that  Is,  the  resUnaiy  estate— 'io 
be  paid  to  her  by  my  said  dilldren  and  to  be 
a  lien  upon  said  real  estate  untQ  paid."  In 
the  presence  of  sndi  expreastons  it  would  be 
bard  to  find.  It  seems  to  me,  that  the  testator 
meant  that  the  devisees,  his  children,  shonld 
give  his  widow  one-Oilrd  ot  the  gross  valne 
of  the  lands  devised  to  tbtm  it  those  lands 
In  their  hands  were  sidtject  to  Incnmbrances 
amounting  to  more  than  one^hlid  ot  their 
value.  So  the  solution  of  this  questltm  de- 
pends, in  my  opinion,  upon  the  status  of  these 
devisees  with  reference  to  the  lands  devised, 
and  tiie  qnestltm  Is,  Are  the  lands  subject 
to  the  Incnmtn'anoes  in  tlie  hands  <tf  the  dev- 
isees, or  are  the  devisees  entitled  to  have  tbe 
lands  exonerated  by  tbe  personal  estate? 
The  fact  that  tbe  widow  la  not  ttie  mother 
of  decedent's  dOIdren  is,  I  take  It.  quite  un- 
important That  the  testator  meant  fbat  the 
value  of  Oie  lands  to  bis  wife  (for  the  par- 
pose  of  hta  bequest  to  her  in  lien  of  dower) 
should  be  the  same  as  th^  value  to  his 
Children  is  plain,  it  seems  to  me,  by-  reason 
of  the  JnxtaposItioD  of  tbe  two  gifts;  the  be- 
quest to  the  wife  being  a  ccmdition  annexed 
to  the  devise  to  tbe  diildroL  By  the  lan- 
guage he  used  the  testator  could  not,  I  think, 
have  Intmded  one  valne  for  his  wife  and 
another  for  his  dilldren.  It  Is  true  Oist  the 
testator  charged  the  paym^t  of  his  debts 
upon  bis  real  estate;  his  personal  property 
being  tbe  primary  fund  for  th^  paymenL 
Sudi  was  the  effect  of  the  first  Item  In  hb 
wilL  Suydam  v.  Toorhees,  58  K.  J.  Eq.  157, 
165,  48  Atl.  4;  BoU  v.  BoD.  68  N.  J.  Eq.  22T. 
229,  59  Atl  296.  By  the  sixth  item  of  Us 
will  he  directed  a  sale  of  all  of  his  pwsonal 
property,  not  spedflcally  bequeathed,  to  pay 
his  debts,  funeral  expenses,  and  the  cost  of 
a  monument  By  these  provisions  for  the 
payment  of  his  debta  the  testator  did  not, 
in  my  Judgment,  Intend  to  Include  obliga- 
tions upon  whldi  he  was  liable  only  by  way 
of  Indemnity,  in  the  case  of  mortgages  which 
he  had  assumed  but  did  not  create,  and  wUdi 
neither  he  nor  his  estate  might  evn  be  called 
upon  to  dlschargek  If  In  his  lifetime  he  bad 
divested  himself  of  title  subject  to  the  mort- 
gages, his  grantees  might  eventually  have 
paid  the  mortgage  debts.  So,  too,  his  devi- 
sees after  him  may  convey  the  mortgaged 
premises  In  the  same  way.  Tbe  testator.  Id 
my  opinion,  w^te  Into  his  will  the  directions 
concerning  the  payment  of  his  d^te  to  view 
of  the  law  upon  the  subject  whldi  law  he  Is 
presumed  to  have  known,  and  whldi  will  now 
be  noticed. 
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In  Mount  t.  Van  Ness,  83  N.  J.  Eq.  26%  In 
tbe  FrerogAtlTe  Court,  it  was  beld  that  the 
asBomptlon  of  the  parment  at  a  mortgage 
upon  lands  purchased,  and  the  allowance  of 
Its  amoont  as  so  much  of  the  pnrdiase  mon^, 
vas  not  sndi  personal  aasomptlon  of  the 
mortgage  as  entitled  the  teir  to  whcnn  tbe 
praxUaes  deeccoided  to  exoneration  out  of  the 
personal  estate  for  the  amount  ot  13te  mort- 
gage.  This  case  was  decided  upon  the  au- 
thority of  BCcLfinahan  HcLoiafaant  IS  N. 
X  Eq.  101,  and  Campbell  t.  Campbell,  30  N. 
J.  Eq.  416.  In  tbe  former  case  (McLenaban)' 
It  was  hiAA  in  this  court  that  if  lauds  descend 
or  are  devised,  subject  to  a  mortgage  not 
made  by  the  decedent,  tbe  belr  or  deTlsee 
takes  cum  onere,  unless  tbe  decedent  shall 
bare  assumed  the  debt  In  such  manner  as  to 
show  an  Intentlcm  to  charge  his  personal  es- 
tate; that  making  himself  or  his  representa- 
tlve  liable  to  be  called  on  the  mortgagee 
18  not  sufficient,  of  Itself,  to  Charge  tbe  per- 
sonal estate  In  relief  of  tbe  lands.  The  latter 
case  (CampbelQ  was  one  on  a  bill  for  dower 
in  lands  of  an  Intestate,  whldi  were  subject 
to  a  mortgage  put  thereon  1^  the  Intestate, 
and  also  lands  which  were  purdiased  by  talm 
subject  to  a  mortgage,  the  amount  of  which 
was  allowed  to  htm  aa  so  much  of  tbe  pur- 
diase  money,  and  the  payment  tbmof  as- 
sumed by  him ;  and  it  was  held  that  as  to  the 
flrst  tbe  penmui  estate  must  exonerate  the 
land,  and  dower  be  assigned  therefrom  as  If 
unincumbered,  and  that  as  to  tbe  second  a 
mere  assumption  of  a  mortgage  by  the  dece- 
dent was  not  such  proof  of  an  Intention  to 
mabe  the  debt  bis  own  as  rendered  bis  per- 
sonal estate  primarily  liable  Oierefor,  and 
dower  must  be  assigned  therefrom  subject  to 
the  mortgage.  The  assumption  of  a  mort- 
gage does  not  make  the  debt  a  personal  one 
of  the  grantee  covenantor.  De  Qrauw  t. 
Mechan,  48  N.  J.  Eg.  219,  223.  21  AtL  193. 
In  the  case  of  Crowell  v.  Hospital  of  St. 
Barnabas,  27  N.  J.  Eq.  650,  the  Court  of  Er- 
rors and  Appeals  held  that  the  assumption  of 
a  mortgage  In  a  deed  of  convince  Is  a  con- 
tract with  the  grantor  simply  for  his  indem- 
nity, and  will  not  be  regarded,  either  at  law 
or  In  equity,  as  a  contract  with  the  mortgagee 
for  his  benefit.  In  this  case  Mr.  Justice  De- 
pue,  speaking  for  the  Court  of  Errors  and 
Appeals,  says,  at  page  655,  that  the  right  of 
a  mortgagee  to  enforce  payment  of  tbe  mort- 
gage debt  as  against  the  grantee  of  the  mort- 
gagor does  not  rest  upon  any  contract  of  the 
grantee  with'  him,  or  with  the  mortgagor  for 
hlB  benefit  Clearly,  then,  the  mor^ages  up- 
on tbe  property  of  which  the  testator  died 
seised,  and  which  were  not  given  by  him  as 
security  for  debts  of  his  own  creation,  bnt 
which  were  npon  the  premises  at  tbe  time  he 


acquired  than,  and  the  payment  of  which  be 
assumed,  were  merely  contracts  of  Indemnity 
by  him  with  tbe  mor^:agoiB.  bis  grantors. 
TbKf  were  not  his  debts  in  a  technical  sense. 
He  did  not  create  them^  and  did  not  give  tbe 
bonds  or  obligationB  for  th^  payment  at  the 
time  of  thehr  Inception.  Under  tbe  law. 
therefore,  as  it  Is  settled  in  this  state,  neither 
the  bdr  at  law  nor  the  dowress  could  call 
iQion  tbe  personal  representatives  <^  a  de- 
cedent to  discharge  audi  obligations  out  of 
the  personal  estate  In  exoneration  of  the 
land.  Hie  situation  Is  no  different  where 
the  parties  are  devisee  and  dowress,  miless 
by  the  terms  of  bis  will  a  testator  clearly 
erlnoea  an  intentl<m  that  the  personal  prop- 
erty ataall  exonerate  the  land. 

Chancellor  Runyon  In  Campbell  v.  Camp- 
bell. 80  N.  J.  Eq.,  at  page  416,  speaking  of 
land  purchased  by  an  Intestate  subject  to  a 
mortgage,  said:  "His  personal  ^ttate  Is  not 
bound  to  exoneration.  In  such  case,  to  make  ' 
his  personal  estate  primarily  liable,  there 
must  be  clear  evidence '  of  an  intention  to 
make  the  mortgage  debt  his  own."  The  same 
Chancellor,  as  Ordinary,  In  Mount  v;  Van 
Ness,  33  N.  X  Eq.,  at  page  263,  said:  "If 
land  descends  or  Is  devised  subject  to  a  mort- 
gage debt  not  orated  by  the  decedent,  the 
heir  or  devisee  takes  the  property  cum  onere, 
and  is  not  entitled  to  have  tbe  debt  paid  out 
of  the  personal  estate  unless  the  decedent 
has  already  assumed  the  debt,  Intended  to 
make  it  a  chai^^e  on  bis  personal  estate,  or 
shall  hare  so  expressly  directed  by  the  will." 
This  Is  a  directly  controlling  authority  on 
the  subject  under  consideration.  Mark  the 
language  of  Chancellor  Runyon:  "The  dev- 
isee is  not  entitled  to  have  the  mortgage 
paid  out  of  tbe  personal  estate  unless  the 
testator  shall  have  so  expressly  directed  by 
will."  Now  no  express  direction  to  pay  the 
mortgages  assumed  by  the  testator  upon  tbe 
acquisition  of  his  lands  can  be  found  in  bis 
will.  Not  only  that,  but,  so  far  as  I  can  see, 
no  language  Is  contained  In  the  will  which 
can  be  conatrued  Into  an  implied  direction 
for  such  payment 

Tbe  result  Is  that  the  widow  la  entitled  to 
a  payment  of  (»w-tbird  of  the  value  of  the 
testator's  real  estate,  first  deducting  the 
amount  of  the  mortgages  assumed  by  him, 
but  not  including  in  the  deduction  the  amount 
of  the  mortgage  made  by  him,  and  for  which 
hia  personal  estate  Is  liable  and  must  ex- 
onerate the  mortgaged  premises  for  the  bene- 
fit of  the  devisees,  and  also  of  tbe  widow,  tbe 
l^tee.  The  sum.  to  one-third  of  which  she 
Is  entitled,  is  approximately  111,200.  I  will 
advise  a  decree  in  accordance  with  Uie  views 
above  expressed. 
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STATB  r.  INTOXICATIXO  LIQUORS 
(MAINB  OEINT.  B.  CO.,  Clalwt). 

(Supreme  Judicial  Court  of  Maine.    Dea  ll* 

190S.) 

1.  ColfUEBCE  (I  33*)— IRTKBBTATB  COIUIEBCE— 

Pbouibited  Abtici.es  —  Adultebatsd  Liq- 

'  DOBS. 

67  the  act  of  Congress  known  as  the 
"Pure  Food  Law."  apprOTed  Jane  30,  190B,  c. 
3915.  34  Stat  768  (U.  8.  Comp.  SL  Snpp.  190T. 

f>.  928),  miabranded  and  adnlterated  flitoxicating 
iguon  are  forbidden  transportation  into  any 
state  from  another  state  or  foreign  country, 
and  hence  are  removed  from  the  protection  of 
tlie  "commeiee  clause"  of  the  federal  Constitu- 
tion. 

[Bd.  Note.— For  other  cases,  see  Gommeroe, 
Gent  Dig.  1  26;  Dec  Dig.  I  S3.*] 

2.  COMMEBCi:  (i  33*)— INTBBSTATE  ColOtEBOE— 

Pbohjbitbd  Abticixb— Police  Poweb. 
Such  liquors,  brought  into  the  state  In  vio- 
lation of  Act  Cong.  June  ^10,  1906,  c.  3915,  34 
Stat  768  (U.  S.  Comp.  St.  Supp.  1907,  p.  92S), 
become  subject  to  the  police  power  of  the  state 
immediately  upon  arrival  within  ita  territory, 
and  can  be  seized  under  such  power  before  de- 
livery to  a  consignee. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  f  26;  Dec.  Dig.  S  33.*J 

(Official.) 

Bzceptlona  from  Suprenje  Jodldal  Coart, 
Piscataquis  Gotmty. 

SearctL  and  seizure  process  by  the  State 
against  certain  Intoxicating  Liquors.  The 
Maine  Central  Railroad  Company  interposed 
a  claim.  The  municipal  court  declared  tbe 
liquors  forfeited,  and  claimant  appealed,  and 
on  a  hearing  before  tbe  presiding  justice 
the  Judgment  was  affirmed,  and  claimant 
exeats.  Exceptions  OTerrnled. 

Searcb  and  seizure  process,  wheret^  cer- 
tain intoxicating  liquors,  shipped  from  Bos- 
ton, Mass.,  and  consigned  to  Henry  N.  Bart- 
ley,  OreenTllle  Junction,  Piscataquis  county. 
Me.,  were  seized  at  Foxcroft,  tn  said  county, 
wliUe  in  the  possession  of  the  Maine  Cen- 
tral Railroad  Company,  a  common  carrier. 

The  liquors  seized  were  as  follows:  "Two 
kegs  containing  20  gallons  of  ale,  1  keg  con- 
taining 30  gallons  of  gin,  1  barrel  contain- 
ing 72  quarts  of  gin,  36  quart  bottles  of 
Manhattan  cocktail,  1  barrel  containing  71 
quart  bottles  of  whisky,  1  barrel  contain- 
In  72  quart  bottles  of  whisky,  1  barrel  con- 
taining 70  quart  bottles  of  whisky,  1  barrel 
containing  36  quart  bottles  of  rum,  1  bar- 
rel containing  36  quart  bottles  of  brandy, 
1  barrel  containing  50  gallons  of  whisky, 
•  and  1  keg  containing  20  gallons  of  whisky." 

At  the  bearing  before  the  municipal  court 
the  Maine  Central  Railroad  Company  duly 
appeared  and  claimed  the  liquors.  The  mu- 
nicipal court  declared  the  liquors  forfeited, 
and  thereupon  the  claimant  company  ap- 
pealed to  the  Supreme  Judicial  Court,  in 
said  county,  January  tprm,  1908.  The  case 
was  then  heard  before  the  presiding  Justice 
at  said  term  of  said  Supreme  Judicial  Court, 


upon  the  following  agreed  statement  of 
facts: 

"The  car  containing  the  liquors  arrived 
at  Foxcroft,  Me.,  on  the  morning  of  tiie 
19th  day  of  September  A.  D.  1907,  and  on 
the  same  day,  before  the  said  car  was  trans- 
f^red  from  the  tracks  of  the  Maine  Cen- 
tral Railroad  to  the  tracks  of  the  Bangor 
&  Aroostook  Railroad,  tbe  liquors  were  seiz- 
ed by  tbe  officers,  while  In  said  car.  Tbe 
warrant  was  duly  and  properly  issued  and 
served,  the  liquors  were  properly  labeled, 
and  tbe  claimant  duly  appeared  and  became 
a  party.  It  Is  admitted  that  Professor  Ora 
W.  Knight  of  Bangor,  Me.,  an  expert  chem- 
ist, will  testify  that  all  of  the  whisky  Is  ei- 
ther mlsbranded  or  adulterated,  or  both, 
tmder  the  provisions  of  United  States  Pure 
Food  Law,  Act  June  30  A.  D.  1906,  c.  391'>. 
34  Stat  768  (U.  S.  Comp.  St  Supp.  1907, 
p.  928) ;  that  all  the  mm  Is  mlsbranded  un- 
der the  provisions  of  said  act;  that  the 
brandy  is  both  adulterated  and  mlsbranded 
under  the  provisions  of  said  act;  that  all 
other  of  said  seised  liquors  comply  with 
said  act 

*'It  18  further  admitted  that  all  said  goods 
were  billed  as  crockery;  and  that  said  liq- 
uors were  intended  for  unlawful  sale  in  the 
state  of  Maine." 

Tbe  presiding  Justice  "ordered  and  de- 
creed that  2  legs  containing  20  gallons  of 
ale,  1  keg  containing  30  gallons  of  gin,  1 
barrel  containing  72  quarts  of  gin  and  3C 
quart  bottles  of  Manhatten  cocktail  be  re- 
turned by  the  officers  to  tbe  said  clalmaot 
forthwith."  The  presiding  Justice  further 
OTieeeA  and  decreed  "that  the  remaining 
liquors  and  the  vessels  in  which  they  were 
contained,"  to  wit,  "1  barrel  containing  72 
quart  bottles  of  whisky,  1  barrel  containins 
71  quart  bottles  of  whisky,  1  barrel  con- 
taining 70  quart  bottles  of  whisky,  1  bar 
rell  containing  36  quart  bottles  of  rum,  1 
barrel  containing  36  quart  bottles  of  braadx, 
1  barrel  containing  50  gallons  of  whisky.  1 
keg  containing  20  gallons  of  whisky,  be  de- 
clared forfeited,  and  that  the  same  be  turn- 
ed over  to  the  sheriff  of  said  Piscataquis 
county,  to  be  disposed  of  by  him  In  accord- 
ance with  the  law." 

To  the  ruling  declaring  a  forfeiture  of 
the  liquors  last  above  enumerated  the  Mabie 
Central  Railroad  Company  excepted. 

Tbe  United  States  "Pure  Food  Law,"  ap- 
proved June  30,  1906,  entitled  "An  act  for 
preventing  the  manufacture,  sale,  or  trans- 
portation of  adulterated  or  mlsbranded  or 
poisonous  or  deleterious  foods,  drugs,  med- 
icines, and  liquors,  and  for  regulating  traffic 
therein,  and  for  other  purposes,"  Is  chapter 
3915  of  the  "Statutes  of  tbe  United  States 
of  America  passed  at  the  Smt  s^Ion  of 
the  Fifty-Ninth  Congress,  1905-06."' 
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Arsned  before  BMBBT,  O.  X,  and  WHITE- 
HOU8D,SATAOE,  PSABODY^and  SPEAR, 
JJ. 

W.  A.  Burgess,  Co.  Atty..  and  G.  W. 
Hayes,  for  the  State.  Forrest  Goodwin, 
for  claimanl;  Maine  Central  Ballroad  Com- 
pany, 

EMERT,  O.  J.  The  Intoxlcatliig  liquors 
In  qnestlpn,  the  mm,  wlilsky,  and  brandy, 
were  seized  In  this  state  In  the  car  of  the 
claimant  railroad  company  while  In  transit 
from  another  state  to  a  consignee  In  this 
state.  It  la  admitted  they  were  Intended 
for  unlawful  sale  In  this  state.  The  claim- 
ant contends  that,  havlDg  been  seized  while 
In  such  transit,  they  are  protected  from 
forfeiture,  and  even  seizure,  under  the  state 
law  by  "the  commerce  clause"  of  the  Con- 
sUtuUon  of  the  United  States. 

It  appears  from  the  evidence,  bowever, 
that  In  addition  to  being  intoxicating  and 
Intended  for  unlawful  sale  In  this  state,  the 
liquors  were  mlsbranded.  or  adulterated,  or 
both,  within  the  meaning  of  the  United 
States  "Pnre  Food  Law,"  approved  June 
30,  lOOG.  That  act  of  Congress  prohibits  the 
introduction  into  any  state  from  another 
state  or  country  of  any  liquors  mlsbranded 
or  adulterated  within  the  meaning  of  the 
act,  and  provides  ^t  if  so  transpcnted  from 
one  state  to  another,  they  shall  be  liable 
to  seizure  and  confiscation  by  the  United 
States,  and  shall  not  be  sold  In  any  jurisdic- 
tion contrary  to  the  law  of  that  jurisdiction. 
By  this  statute  Congress  has,  in  effect,  en- 
acted that  adulterated  or  mlsbranded  liqiiors 
shall  not  be  lawful  articles  of  commerce  be- 
tween the  states  or  with  foreign  nations. 
As  to  sach  liquors  the  statute  removes  the 
federal  barrier  to  the  operation  of  the  police 
power  of  the  state  upon  them.  Having  been 
brought  Into  the  state  In  violation  of  the 
act  of  Congress,  they  became  subject  to 
the  laws  of  the  state  the  moment  they  came 
within  its  limits. 

The  claimant  urges  that  only  the  United 
States  can  enforce  the  act  of  Congress;  that 
the  act  does  not  cont&e  upon  the  states  the 
power  to  seize  and  conflacate  such  liquors. 
This  process  Is  not  to  enforce  the  act  of 
Congress,  but  only  to  enforce  ttie.laws  of 
the  state.  The  proceeding  Is  not  under  the 
act  of  Congress,  but  under  the  statutes  of 
the  state.  Granting  that  the  act  of  Con- 
press  does  not  confer  any  new  power  upon 
the  state,  It  removes  the  federal  barriers  to 
the  exercise  of  the  powers  conferred  upon 
the  state  by  Its  own  people. 

The  judgment  of  forfeiture  rendered  by 
the  presiding  justice  was  right,  and  the  ex- 
ceptions to  his  decision  must  be  overruled. 

Exceptions  ovamiled. 


INHABITANTS  OF  HILFOBD  BANGOB 

RT.  ft  ELEOTRIC  Ca 
(Sapreme  Judicial  C^w|^^<tf  Maln&   June  lit 

1.  Action  ft  27*)— Cohcubbewt  Rxmedt  with 

ASSITHFSIT. 

Case  will  lie  CMicorreotly  with  assompslt 
for  a  breadi  of  duty  arldng  out  ot  an  express  or 
implied  contract 

[Ed.  Note.— For  other  cases,  see  Action,  Dec 
Dig.  f  27.*] 

2.  Action  ok  the  Cask  (|  !•)— Cokcubbewt 
Remedt  with  Assuhpsit. 

In  many  cases  where  assumpsit  is  a  con- 
enrrent  remedy,  ease  will  also  He  for  a  viola- 
tion of  the  duty  whldi  the  cwtractnal  rela- 
tions of  the  parties  involve. 

[Ed.  Note.>-For  other  cases,  see  Action  on  the 
Case,  Cent.  Dig.  8  86 ;  Dec  Dig.  8  ].*J 

3.  Action  on  the  Cask  (|  1*)— Beback  of 
DUTT  Abibino  fbou  Contbact. 

Although  assumpsit  wilt  usually  lie  for 
breach  iit  a  contract,  yet  an  actioo  on  the  case 
for  the  breach  of  the  commou-law  duty  is  often- 
er  the  better  remedy. 

[Ed.  Note.— For  other  cases,  see  Action  on  the 
Case,.  Cent.  Dig.  8  36;  Dec  Dig.  S  1.*] 

4.  Dakaoes  (S  22*)  —  Bbeaoh— 'Mkasubb  or 
Damages." 

When  two  parties  have  made  a  contract 
which  one  of  them  has  i>roken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be 
either  such  as  may  fairly  and  substantially  be 
considered  as  arlnug  naturally— I.  e.,  according 
to  the  usual  course  of  things— frtmi  such  breach 
of  contract  Itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  contemplation  of 
the  parties,  at  the  time  they  made  the  contract, 
as  the  probable  result  <^  tar  breach  of  it. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  8§  58,  62;  Dec.  Dig.  8  22.«J 

5.  Watebs  ano  waxcb  GonnsBs  (8  20O*)— In- 

BUTFICIENCT  OF  SUFFLT  — DAKAQES— RlQHr 

TO  Recover. 

In  an  action  on  the  case,  brought  by  the 
plaintiff  town  against  the  defendant  corporation 
to  recover  the  value  of  the  town  ball  and  cer^ 
tain  sidewalks  and  hose,  the  property  of  the 
town,  which  were  destroyed  by  fire  by  reasmi 
of  the  alleged  negligence  of  the  defendant  coi^ 
poration  In  failing  to  iterform  Its  contract  to 
supply  through  Its  pipes  water  of  sufficient  cur- 
rent, pressure,  and  volume  to  extingnlsh  fires 
within  the  raofce  of  its  hydrants.  It  appeared, 
among  other  tbmgs,  from  the  allegations  in  the 
plaintiffs'  declaration  that  the  defendant  cor* 
poration  entered  into  a  contract  with  tbe  plain- 
tiff town  whereby,  for  the  sum  of  $800  per  year, 
it  aneed  to  supply  the  plaintiff  town  with  16 
post  nydrants  and  water  tor  the  same  before  the 
1st  day  of  August,  1892;  that  it  also  agreed 
that  said  hydrants  should  have  two  nozzles, 
and  should  be  supplied  with  pipes  at  least  four 
inches  In  diameter;  that  It  also  agreed  that 
said  hydrants  should  be  so  placed  that  proper 

firotectlon  against  fire  ^ould  be  secured ;  mat 
t  also  agreed  that  the  waterworks  should  be 
supplied  DT  a  pump,  or  pumps,  of  a  capacity  of 
not  less  than  1,000,000  gallons  per  day ;  also 
that  the  defendant  corporation  engaged,  and 
became  bound  and  obliged  to  furnish  through  its 
pipes  and  hydrants,  water  of  sufficient  current, 
preasur^  and  volume  to  extinguish  fire  within 
ranee  of  such  hydrants,  and  especially  and  par- 
ticularly fires  originating  in  or  communicated  to 
the  aforesaid  building  and  property  of  the  plain- 
tiff town. 

Upon  demurrer  to  the  declaration,  with  the 
right  to  plead  anew,  hcli:  (1)  O^at  upon  proof 
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of  the  facts  rtated  In  the  declaration  the  de- 
fendant corporation  would  be  liable  to  tfa^  plain- 
tiff town.  In  an  aron^riate  action,  for  the 
damages  caused  br  its  neglisence  in  failing  to 
perform  a  da^  arfsing  from  its  contractual  rela- 
tions with  the  plaintiff  town:  (2)  that  the 
plaintiff  town  was  legally  entitled  to  bring  an 
action  on  the  case  to  recover  damages  for  the 
conseqaeatial  injuries  resulting  from  the  neg- 
ligent manner  in  which  the  defendant  corpora- 
tioD  performed  a  da^  created  by  Its  axpress 
contract  with  the  plaintiff  town. 

[Ed.  Note.— For  other  cases,  see  Waten  and 
Water  Courses,  Cent  Dig.  {  S02;  Dec  Dig.  § 
209.*] 

e.  Watxbs  AMD  Waixr  Coubses  206*)— 
CoRTBAOf  worn  Fm  Fboteotioh— Cabs  Re- 
quired. 

With  respect  to  the  iasae  presented  In  the 
aforesaid  action  for  negligence,  the  defendant 
corporation  was  required  to  use  ordinary  care 
to  maintain  pipes  and  furnish  water  of  the  pres- 
sure and  volume  stipulated  in  its  written  con- 
tract It  was  only  required  to  exercise  such 
prudence,  vigilance,  and  precaution  as  would 
meet  the  requirements  of  ordinary  care  accord- 
ing to  the  exigencies  of  the  situation,  having  due 
regard  to  the  nature  and  importance  of  the  con- 
tract, the  rights  and  interests  of  those  to  be 
affected  by  it,  and  the  manlfeit  consequences  of 
a  failure  to  perform  it 

[Ed.  Note.— For  other  cases,  see  Waters  and 
WWter  Courses, ,  Cent  Dig.  |  801;  Dec.  Dig.  8 

(Official.) 

Report  from  Bnpreme  Judicial  Court,  Pen- 
obscot County. 

Action  on  tbe  case  by  the  Inhabitants  of 
the  Town  of  Mllford  agataist  the  Bangor  Rail- 
way ft  Electric  Company.  Defendant  filed 
a  demurrer  to  the  declaration,  and  the  cause 
was  then,  by  agreement  of  the  parties,  re- 
ported to  the  law  court  for  determination. 
Demurrer  overruled;  def aidant  to  plead 
anew. 

Action  on  the  cose,  brought  by  the  In- 
habitants of  the  town  of  Milford  against  the 
defendant  corporation  to  recover  the  value  of 
the  town  hall  and  certain  sidewalks  and  hose, 
which  were  the  property  of  the  municipality, 
and  were  destroyed  by  fire  In  April,  1905. 
It  was  alleged  that  this  loss  was  caused  by 
the  negligence  of  the  defendant  corporation 
in  falling  to  perform  its  contract  to  supply 
through  Its  pipes  water  of  sufflcient  current, 
pressure,  and  volume  to  extinguish  fires  with- 
in tbe  range  of  its  hydrants. 

The  two  counts  especially  relied  upon  by 
the  plaintiff  town  were  tbe  second  count  In 
the  original  declaration  and  an  "amended 
count,"  both  of  which  appear  in  the  opinion. 

Tbe  defendant  cor[)oratlon  filed  a  general 
demurrer  to  the  declaration,  with  Joinder  by 
plaintiff  town,  and  then  by  agreement  the 
cause  was  reported  to  tbe  law  court  for  de- 
termination, with  the  stipulations  that  the 
case  should  "be  heard  by  the  law  court  on 
declaration  as  amended,  demurrer,  and  Joind- 
er. If  the  demurrer  Is  overruled,  defendant 
shall  have  the  right  to  plead  anew;  If  sua- 
tained,  the  plaintiff  shall  be  nonsuited." 


RBPOBTBB.  (M& 

ArsQed  before  WHITSHOnSB,  SAVAGE, 
PBABODY,  SPBAB»  COBNISH,  and  KING, 
JJ. 

liOnis  C.  Steami  and  Taber  D.  Ball^,  for 
plalntur.   E.  a.  Byder,  for  defendant 

WHITBHOUSE,  J.  This  Ib  an  action  on  the 
case,  brought  by  the  Inhabitants  of  the  town 
of  Milford  against  the  defendant  corporation 
to  recover  the  value  of  the  town  hall  and 
certain  sidewalks  and  hose,  which  were  tbe 
property  of  the  municipality,  and  were  de- 
stroyed by  fire  in  AprU,  1809.  It  Is  alleged 
that  this  loBB  was  caused  by  the  negligence  of 
the  defendant  In  falling  to  perform  its  con- 
tract \o  supply  through  its  pipes  water  of 
sufficient  current,  preasure,  and  volume  to 
extinguish  Area  within  the  range  of  tts  hy- 
drants. 

A  general  demurrer  to  the  declaration  was 
filed  by  the  defendant,  and  it  was  stipulated 
by  the  parties  that  the  cause  should  be  heard 
by  the  law  court  on  the  amended  declaration, 
demurrer,  and  Joinder ;  that  if  the  demurrer 
was  overruled,  tbe  defendant  should  hare  tbe 
right  to  plead  anew,  and  if  Buatalned.  tbe 
plaintiff  should  be  nonsuited. 

The  two  counts  especially  relied  upon  by 
the  plaintiffs  are  the  second  count  In  the 
original  declaration  and  the'  "amended  count" 
The  second  count  is  as  follows : 

"Also  for  that  there  was  on  the  23d  day 
of  July,  A.  D.  1881,  a  corporation  called  the 
Penobscot  Water  ft  Power  Company,  or- 
ganized under  the  laws  of  Maine,  among  oth- 
er things,  tor  the  purpose  of  supplying  towns 
and  communities  with  water  for  domestic 
use  and  the  extinguishment  of  fires,  and  said 
corporation  then  and  there  entered  into  a  con- 
tract with  the  plaintiffs,  whereby  for  the  sum 
of  $800  per  year  it  agreed,  among  other 
things,  to  supply  the  plaintiff  with  16  post 
hydrants,  and  water  for  tbe  same,  before  the 
Ist  day  of  Angust,  1892.  It  also  agreed  that 
said  hydrants  would  have  two  nozzles,  and 
should  be  supplied  with  pipes  at  least  four 
inches  in  diameter,  and  that  said  hydrants 
should  be  so  placed  that  proper  protectioo 
against  fire  should  be  secured.  It  was  also 
agreed  that  the  waterworks  to  be  established 
under  the  contract  should  be  supplied  by  a 
pump,  or  pumps,  of  a  capacity  of  not  less 
than  1,000,000  gallons  per  day,  and  tbe  plain- 
tiffs say  that  said  hydrants  were  erected  ac- 
cording  to  contract,  and  that  they  ever  paid 
the  sum  of  $800  per  annum  to  tbe  said  Penob- 
scot Water  ft  Power  Company;  and  the  plain- 
tiffs say  that  said  Penobscot  Water  A  Power 
Company  assigned  said  contract  by  its  deed 
In  writing,  with  all  Its  property  and  fnm- 
chlses,  to  a  corporation  called  Public  Works 
Company,  organized  under  tbe  laws  of  Maine; 
and  having  its  principal  place  at  business  In 
Bangor  in  said  county,  whereupon  the  Pub- 
lic Works  Company  maintained  said  hydrants 
and  supplied  them  with  water,  and  tbe  plaln- 
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tlffa  paid  them  by  and  after  the  same  rate  of 
$800  per  year  for  the  use  of  the  same  until 
the  7th  day  of  AprU,  1906.  On  said  7tb  day 
of  April  the  PDblic  Works  Company,  by  Its 
deed  In  writing  duly  executed,  assigned  and 
detlTered  to  a  cwporation  called  Bangor 
Ballway  &  Blectric  Company,  the  defendant, 
all  Its  property  and  franchises,  including  said 
contract,  whereupon  the  said  Bangor  Rail- 
way &  Electric  Company  undertook  to  main- 
tain said  mains  and  hydrants  and  assume  con- 
trol thereof,  and  to  supply  the  same  with 
water,  and  the  plaintiffs  say  that  they  paid 
the  said  company  up  to  and  beyond  the  28th 
day  of  April,  1906,  for  the  use  of  said  hy- 
drants by  and  after  the  rate  of  $800  per 
year,  in  accordance  with  the  terms  of  their 
contract  with  the  Penobscot  Water  &  Power 
Company,  and  now  the  plaintiffs  say  that  by 
reason  of  the  premises  and  the  matters  here- 
inbefore stated  the  defendant  was  bound  and 
obliged  and  owed  the  duty  to  maintain  said 
hydrants  with  a  supply  of  water  therein  tor 
the  extinguishment  of  fires  In  the  town  of 
Milford.  and  particularly  for  the  extinguish- 
ment of  Ores  communicated  to  the  property 
of  the  inhabitants  of  said  town  as  a  corpo- 
ration ;  and  the  plaintiffs  further  say  that  on 
said  2Sth  day  of  April  they  were  the  owners 
of  a  certain  public  building  called  a  town 
hall,  of  the  value  of  $5,000,  and  of  a  certain 
large  number  of  planks  constituting  a  side- 
walk, of  the  value  of  $260,  and  a  hose  pipe  of 
the  value  of  $250.  Now  on  said  28th  day  of 
AprU  the  defendant  did  not  fulfill  its  duty 
and  obligation  to  furnish  water  in  said  hy- 
drants ;  but,  on  the  contrary,  wrraigfully  and 
n^lgently  faUed  to  supply  said  hydrants 
with  water  capable  of  use  for  the  extinguish- 
ment of  fires,  and  left  the  same  empty  and 
useless,  and  on  said  28th  day  of  April  said 
building  of  the  plaintiffs  took  fire,  and  al- 
though the  defendant's  hydrants  were  In  easy 
reach  of  said  building,  they  supplied  no 
water,  and  a]t>eit  the  plaintiffs  used  their  ut- 
most endeavor  to  extlngulah  aald  fire,  they 
failed  t>ecauBe  of  the  lack  of  water,  and  pres- 
sure of  water.  In  said  hydrants,  and  the 
building  and  the  sidewalk  and  the  hose  afore- 
said were  utterly  consumed,  all  which  results 
were  entirely  due  to  the  wrongful  conduct  of 
the  defendant  In  not  supplying  water  In  said 
hydrants  according  to  its  ol)Il|^tlon  and 
duty." 

The  "amended  count"  Is  as  follows: 
"In  a  plea  of  the  case,  for  that  on  the  28th 
day  of  AjirU,  A.  D.  1905,  the  said  Inhabitants 
at  Milford  were  the  owners  of  a  certain  pub- 
lic building  called  a  town  hall,  of  the  value 
ot  $5,000,  and  certain  planks  and  timbers, 
constituting  a  sidewalk  of  the  value  of  $250, 
and  certain  fire  hose  of  the  value  of  $250; 
and  the  plaintiffs  aver  that  on  said  28th  day 
of  AprU,  1906,  the  defendant  had  engaged  and 
was  bound  and  obliged  to  furnish  through  its 
mains,  conduits,  pipes,  and  hydrants,  the 
8ame  being  laid  and  placed  in  the  streets  of 
said  plaintiffs*  town,  water  of  sufflclent  cur- 


rent pressure,  and  volume  to  extinguish  fire 
within  range  of  said  hydrants,  and  especially 
and  particularly  fires  originating  In,  or  com- 
municated to,  plahitlffs'  said  buildli^  and 
property,  In  consideration  of  the  sum  of  $800 
per  annum  paid  to  It  by  said  plaintiffs.  Now 
the  plaintiffs  say  that  on  said  2Sth  day  of 
April  a  fire  started  in  a  board  pile  at  a  con- 
siderable distance,  to  wit,  a  quarter  of  a  mile, 
from  plaintiffs'  said  buildings  and  property, 
which  said  fire  might  easily  have  been  ex- 
tkigulshed  and  put  out  had  there  been  any 
pressure  and  volume  of  water  In  said  mains 
and  hydrants,  but  the  defraidant,  unmindful 
of  the  duty  and  obligations  in  this  behalf, 
wrongfully,  carelessly,  and  negligently  suf- 
fered and.  allowed  said  mains,  pipes,  and  hy- 
drants to  be  destitute  of  any  current  of  water 
of  sufficient  pressure,  force,  and  volume  to  be 
of  any  value  or  uttilty  in  extinguishing  said 
fire,  or  any  fire,  so  that  the  plaintiffs  were 
unable,  by  the  use  of  the  greatest  diligence 
and  the  strongest  ^orts,  to  quench  the  fire 
In  said  pile  of  boards,  although  they  were  In 
the  use  of  due  care  in  this  behalf;  and  the 
plaintiffs  aver  that  said  fire  In  said  board 
pile  was  communicated  to  the  said  buildings 
and  property  of  plaintiffs  by  sparks,  fire- 
brands, or  cinders,  so  that  tiie  same  were 
utterly  burned  and  consumed,  although  hy- 
drants were  at  hand  and  In  close  proximity 
to  said  buildings  and  property,  and  competent 
and  capable  men  were  at  hand  with  suitable 
hose  and  appliances  ready  to  extinguish  the 
fires  started  by  said  cinders  and  firebrands 
upon  plaintiffs'  said  building  and  property, 
and  were  prevrated  from  doing  so  solely  by 
the  lack  and  want  of  water  In  said  hydrants, 
which  It  was  the  duty  and  obligation  of  said 
defendant  to  furnish ;  and  the  plaintiffs  aver 
that  the  sole  canse  of  the  said  loss  and  dam- 
age was  the  wrongful  neglect  of  duty  of  said 
defendant,  to  the  damage  of  said  plalntlffB 
(as  they  say)  the  sum  of  $6,000." 

In  support  of  the  demnrror  the  following 
statement  of  the  defendant's  claims  was  pre- 
sented as  the  basis  of  the  argumoit  In  Its 
behalf,  viz.:' 

"(1)  The  company  does  not  agree  to  ex- 
tinguish fires,  or  to  bisure  property  against 
loss  by  fire.  Its  agreement  is  simply  to  fur- 
nish a  water  system  and  supply  it  with  water. 
It  Is  Impossible  to  say  that  failure  to  furnish 
watOT  was  the  jawxlmate  cause  of  the  losc^ 
and  eon8eg:uentIy  no  action  can  be  mahitaln- 
ed  to  recover  for  the  loss  of  property  by  flre. 
The  cause  of  the  loss  Is  too  remote,  and  the 
damages  too  uncertain,  to  allow  of  a  recov- 
ery. 

"{2)  Damages  must  be  such  as  were  In  con- 
templation at  the  time  the  contract  was  made. 
It  cannot  be  claimed  that  it  was  the  inten- 
tion of  the  company  to  make  good  loss  by  flre 
for  the  small  compensation  which  It  received 
for  installing  Its  plant 

"(3)  In  making  a  contract  with  the  wa- 
ter ifompany  for  the  protection  of  property 
against  flre  the  town  acts  for  the  general  pab- 
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Mc  good.  The  town  as  a  properly  owner  de- 
rives the  same  benefit  that  ever;  other  prop- 
erty owner  does.  The  contract  does  not  pro- 
tect any  particular  property,  but  is  for  the 
benefit  of  all. 

"(4)  If  an  action  can  be  maintained,  it 
must  be  an  action  of  assumpsit  There  is  no 
statute  or  common-law  Aaty  Imposed  upon 
the  defendant  to  famish  water  to  the  mu- 
nicipality. The  dnty  Imposed  grows  out  of 
the  contract  Itself.  BecOTery,  if  any  there 
be,  must  be  by  virtue  of  the  contract,  and 
not  on  account  of  any  legal  dn^  Independent 
of  the  contract." 

The  important  question  thus  raised  by  the 
pleadings  and  contentions  of  the  parties  has 
never  before  been  presented  to  this  conrt,  nor, 
BO  far  as  appears,  has  the  precise  question 
ever  been  directly  Involved  and  expressly  de- 
termined In  any  Jurisdiction,  state  or  federal, 
in  this  country;  the  only  analogous  case  cit- 
ed by  counsel  being  distinguishable  from  this 
In  essential  particulars.  There  is  no  prevail- 
ing American  doctrine  upon  the  question,  and 
no  precedent  In  this  state,  that  can  In  any 
way  embarrass  this  court  In  Its  effor^a  to 
reach  a  solution  of  the  problem  that  shall  ap- 
pear to  be  warranted  by  the  well-established 
and  fundamental  law  of  contracts,  consonant 
with  the  principles  of  Justice  and  sound  rea- 
son, and  In  harmony  with  the  considerations 
of  pnbllc  policy  Involved  In  the  Inquiry. 

The  plaintiflFs  are  a  municipal  corporation, 
and  by  section  76,  c.  4,  of  the  Revised  Stat- 
utes, such  corporations  are  empowered  to  "con- 
tract for  a  (mpply  of  water,  gas  and  electric 
light  for  municipal  uses  upon  such  terms  as 
may  be  mutually  agreed,  •  •  •  and  may 
raise  mon^  therefor."*  lAe  plaintiff  town 
of  Utlford  was  also  specially  authorized  by 
chapter  831,  p.  484,  of  the  Private  and  Spe- 
cial Laws  of  1891,  "to  contract  with  the 
PenobBOOt  Water  ft  Power  Company  for  a 
snpply  of  water  for  municipal  and  sanitary 
purposes  and  for  the  extinguishment  of  fires," 
and  it  appears  from  the  averments  In  the 
plaintiflFs'  declaration  that  the  defendant  cor- 
poration acquired  all  the  powers,  privileges, 
and  franchises,  and  assnmed  all  of  the  ob- 
ligations, of  the  Penobscot  Water  ft  Power 
Company. 

It  Is  provided  by  chapter  46.  p.  63.  of  the 
Private  and  Special  Laws  of  1900  that  the 
defendant  corporation  "shall  have,  possess 
and  enjoy  all  of  the  powers  of  a  corporation 
formed  under  the  provisions  of  chapter  47  of 
the  Revised  Statutes"  of  Maine,  and  It  thus 
appears  to  have  been  Invested  with  full  pow- 
er to  make  contracts  and  to  sue  and  be  sned. 

It  Is  not  in  controversy,  therefore,  that  both 
of  the  parties  to  this  suit  were  competent  to 
enter  Into  the  contract  set  out  In  the  plain- 
tiffs' declaration.  According  to  the  allega- 
tions therein  contained,  the  defendant  entered 
Into  a  contract  with  the  plalntlfTB,  whereby 
for  the  sum  of  $800  per  year  It  agreed  to 
supply  the  plaintiffs  with  16  post  hydrants, 
and  water  for  the  same,  before  the  1st  day  of 


August,  IS^  It  also  agreed  that  said  hy- 
drants should  have  two  noEiles,  and  should 
be  supplied  with  pipes  at  least  four  Inches 
In  diameter,  and  that  said  hydrants  should  be 
so  placed  that  proper  protection  against  fire 
should  be  secured.  It  was  also  agreed  that 
the  waterworks  should  be  supplied  by  a 
pump,  or  pumps,  of  a  capacity  of  not  less 
than  1,000,000  gallons  per  day.  The  defend- 
ant also  engaged  and  became  bound  and  ob- 
liged to  furnish,  through  Its  pipes  and  hy- 
drants, water  of  sufficient  current,  pressure, 
and  volume  to  extinguish  fire  within  range 
of  such  hydrants,  and  especially  and  par- 
ticularly fires  originating  In,  or  communicat- 
ed to,  the  plaintiffs*  said  building  and  prop- 
erty. The  hydrants  were  duly  erected,  and 
the  plaintiffs  paid  to  the  defendant  corpora- 
tion the  sum  of  $800  per  annum,  in  accord- 
ance with  the  terms  of  the  contract,  up  to 
and  beyond  the  time  of  the  flre  In  which  the 
plaintiffs'  property  was  destroyed. 

Here,  then,  is  a  formal  written  contract, 
entered  into  by  parties  competent  to  make  it 
It  Is  not  In  controversy  that  It  was  complete, 
definite,  and  certain;  that  it  was  free  from 
misapprehension,  fraud,  or  mistake,  and  .en- 
tirely fair  and  reasonable  in  all  its  parts. 
It  was  not  characterized  by  any  lack  of  mu- 
tuality, either  in  the  terms  of  the  contract 
when  made,  or  In  the  remedies  available  to 
both  partiM.  The  plaintiffs  had  fully  per- 
formed the  contract  on  their  part,  and  It 
contains  no  clause  or  phrase  that  would  af- 
ford the  defendant  any  reasonable  gronnd  for 
claiming  exemption,  either  from  the  legal 
obllf^tlon  or  the  moral  duty  of  performing 
on  Its  part  a  contract  so  manifestly  indis- 
pensable to  the  protection  of  the  plaintiffs' 
property  and  so  vitally  Important  to  the  wel- 
fare of  the  people.  With  respect  to  the  Issue 
presented  in  this  action  for  negligence  the 
defendant  was  required  to  use  ordinary  care 
to  malntalD  the  pipes  and  hydrants  and  fnr- 
nlsh  water  of  the  current  pressure  and  vol- 
ume as  stipulated  in  Its  written  contract.  It 
waiB  only  required  to  exercise  such  prudence, 
vigilance,  and  precaution  as  would  meet  tbe 
requirement  of  ordinary  care,  according  to 
the  exigencies  of  the  situation,  having  due 
regard  to  the  nature  and  Importance  of  the 
contract,  the  rights  and  intereste  of  those  tn 
be  affected  by  it,  and  the  manifest  conse- 
quences of  a  failure  to  perform  it  There  la 
nothing  in  the  contract  to  indicate,  and  noth- 
ing In  the  situation  of  the  parties  to  sngsest, 
that  the  performance  of  Its  duty  would  have 
been  att«ided  with  any  oppression  or  hard- 
ship on  the  defendant. 

But  the  demurrer  admits  the  truth  of  the 
plaintiffs'  allegations  that  the  defradant 
"wrongfully,  carelessly,  and  negl^entiy  suf- 
fered and  allowed  the  mains,  pip^  and 
hydrants  to  be  d^tltnte  of  any  current  of 
water  of  sufficient  pressure,  force,  and  vol- 
ume  to  be  of  any  value  or  utility  In  extin- 
guishing said  fire,  or  any  fire."  And  the 
plalntlfts  aver  that  the  "sole  cause  of  the 
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said  loss  and  damage  was  tbe  wrongful  n^- 
lect  of  duty  of  said  defendant" 

But  It  Is  suggested,  In  behalf  of  the  de- 
fendant, that  the  corporation  does  not  agree 
to  extinguish  fires,  or  to  insure  property 
against  loss  by  fire;  that  its  agreement  is 
simply  to  furnish  a  water  system ;  that  It  la 
impossible  to  say  that  failure  to  furnish  wa- 
ter was  the  proximate  cause  of  the  loss ;  and 
that  damages  can  only  be  such  aa  were  In 
contemplatlfm  at  the  time  the  contract  was 
made. 

That  the  defendant  did  not  agree  to  ex- 
tinguish fires  or  to  Insure  property  against 
fire  IS'  unquestioned.  The  statement  Is  true, 
but  the  argument  Is  fallacious.  The  conclu- 
sion, which  is  ertdently  sought  to  be  deduced, 
that  the  defendant  Is  not  liable  for  the  dam- 
age resulting  solely  from  a  breach  of  Its  con- 
tract to  furnish  water  to  extinguish  fires 
does  not  necessarily  follow.  A  correairandlng 
statement  directing  attention  to  the  particu- 
lar thing  which  the  defendant  agreed  to  do, 
or  not  to  do,  could  with  equal  propriety  be 
made  respecting  every  cause  of  Indirect  dam- 
ages. This  method  of  reasoning  obTlonsly 
exclades  from  consideration  tbe  distinctive 
character  of  conaeqncntlal  damages  for  the 
breach  of  a  contract,  and  hence  affords  no 
aid  in  determining  the  question  of  liability. 
In  the  leading  English  case  of  Hadley  t. 
Baxendale,  0  Exch.  353,  so  often  cited  as  au- 
thority In  this  country,  tbe  plaintiffs  gave  the 
broken  shaft  of  their  mill  to  the  defendant 
carrier  to  be  forwarded  immediately  to  an 
enjarlneer,  to  serve  as  a  model  for  a  new  one. 
The  delivery  was  delayed,  and  the  mill  re- 
mained Idle  for  want  of  the  new  shaft.  Tbe 
plaintiffs  claimed  damages  for  loss  of  profits 
while  the  mil!  was  idle.  The  carrier  only 
undertook  to  deliver  the  broken  shaft  Im- 
mediately. He  did  not  contract  to  provide  a 
new  shaft,  or  to  furnish  business  for  the 
mill.  But  the  familiar  rule  was  then  enun- 
ciated "that  when  two  partlw  have  made  a 
contract  which  one  of  them  bss  broken,  the 
damages  which  tbe  other  party  ought  to  re- 
ceive in  respect  of  such  breach  of  contract 
fihoald  be  either  such  as  may  fairly  and  sub- 
stantially be  considered  as  arising  naturally— 
I.  e.,  according  to  tbe  usual  course  of  things 
from  such  breach  of  contract  Itself,  or  such 
as  may  reasonably  be  supposed  to  hare  been 
In  the  contemplation  of  both  parties  at  tbe 
time  they  made  the  contract — as  the  probable 
resnlt  of  the  breach  of  it  So  in  what  has 
been  termed  "the  leading  American  case"  of 
Griffin  T.  Colver,  16  N.  T.  488,  <S»  Am.  Dec. 
718,  It  was  held  that  the  plaintiff  was  enti- 
tled to  damages  for  the  loss  of  the  ordinary 
rental  of  his  mill,  resulting  from  the  breadi 
of  tbe  defendants*  contract  to  deliver  a  steam 
engine  built  for  the  purpose  of  running  the 
mill.  But  the  defendant  did  not  contract  to 
mn  the  mill,  or  to  supply  business  for  It  He 
only  agreed  to  deliver  a  steam  engine  to  fur- 
nish power  for  It  The  statement  of  the  rule 
of  damages  is  substantially  IdaiUcal  with 


that  in  the  English  case  of  Hadley  t.  Baxen- 
dale, supra. 

Equally  pertinent  Illustrations  are  readily 
found  In  our  own  state.  In  Grindle  v.  East- 
ern Express  Company,  67  Me.  317,  24  Am. 
Rep.  81,  the  plaintiffs  Intestate  delivered 
f24.90  to  the  defendant  express  company,  at 
Castlne,  to  be  sent  to  Belfast  to  pay  a  pre- 
mium on  his  life  policy,  which  by  Its  terms 
would  lapse  la  eight  days  If  the  premium 
was  not  paid.  It  was  held  that  for  failure 
to  deliver  the  money  according  to  Its  under- 
taking the  defendant  was  liable  for  tbe  net 
value  of  the  policy  on  the  day  It  lapsed,  on 
the  ground  that  both  parties  must  be  pre- 
sumed to  have  contemplated  such  damages 
from  a  knowledge  of  the  circumstances.  But 
the  defendant's  only  undertaking  was  to  car- 
ry a  package  of  money.  See,  also,  Frye  v. 
Maine  G.  R.  R.  Co.,  67  Me.  414,  and  Mc- 
Pheters  v.  Moose  River  Log  Driving  Ca,  78 
M&  829,  5  Atl.  270. 

Farther  apposite  illustrations  are  found 
in  numerous  cases  involving  facts  more  close- 
ly analogous  to  those  at  bar.  In  Watson  v. 
Inhabitants  of  Needham,  161  Mass.  404,  37 
N.  E.  204,  24  L.  R.  A.  287.  the  defendant 
town,  acting  through  Its  watw  commission- 
ers, undertook  to  furnish  the  plaintiff  with 
water  for  use  In  a  boiler  to  generate  steam 
to  heat  bis  greenhouse,  but  omitted  to  use 
proper  diligence  to  discover  a  leak  In  the 
main  pipe,  and  the  platotUf  failed  to  receive 
a  sufficient  supply  of  water,  whereby  his 
plants  were  damaged  by  freezing  to  the  ex- 
tent of  $400.  Here  the  defendant  had  not 
contracted  to  heat  the  plaintiffs  greenhouse, 
or  to  insure  his  plants  against  freezing.  It 
bad  only  contracted  to  furnish  water  to  make 
steam.  But  the  court  held  that  subject  to 
the  right  to  shut  off  the  water  when  neces- 
sary to  make  extensions  and  repairs,  which 
had  been  expressly  reserved,  *^be  town  was 
bound  to  use  reasonable  care  and  diligence 
to  have  ready  for  delivery  a  sufficient  sup- 
ply of  water  for  the  plalntUTs  use  so  long 
as  the  contract  remained  In  force."  The 
plaintiff  was  accordingly  allowed  to  recover 
the  full  amount  of  his  damage  by  freezing. 

In  Stock  V.  Boston,  149  Mass.  410,  21  N. 
B.  871,  14  Am.  St  Rep.  480,  a  similar  con- 
tract existed  between  the  parties,  and  the 
plaintiff  sustained  damage  tbe  freezing  of 
his  plants,  caused  by  the  neglect  of  the  de- 
fendant to  furnish  water  according  to  the 
contract  It  was  contended  In  behalf  of  the 
defendant  that  the  damage  was  too  ranote. 
but  the  court  said  tiiat  tbe  defendant  was 
'-liable  not  only  for  those  injorles  which  are 
caused  directly  and  immediately  by  bis  act, 
but  also  for  such  consequential  Injuries  as, 
according  to  tbe  common  experience  ot  men, 
are  likely  to  result  from  bis  act  •  •  • 
Tbe  true  inquiry  is  whettaw  tbe  Injury  sus- 
tained was  such  as,  according  to  common 
experience  and  the  usual  course  of  events, 
might  reasonably  be  anticipated."  See.  also. 
Metallic  C.  0.  Co.  t.  Fltchburg  B.  Co.,  109 


Digitized  by  Google 


764 


71  ATLANnO  BEPOBTEB. 


(Me. 


Mass.  277,  12  Am.  Rep.  689;  Hand  t.  Id- 
babltanta  of  Brookline,  126  Mass.  324. 

The  Bame  doctrine  Is  exemplified  In  New 
Orleans  ft  N.  B.  B.  Co.  t.  Meridian  Water- 
works Cc  72  Fed.  227.  18  C.  C.  A.  619.  Tbis 
case  la  precisely  analogous  to  the  case  at 
bar,  being  distinguishable  only  by  the  fact 
tbat  the  plaintiff  In  this  case  Is  a  railroad 
company  Instead  of  a  municipal  corporation. 
In  the  federal  case  the  water  company,  la 
consideration  of  $1,200  per  year,  contracted 
to  fumlsii  the  tanks  and  shops  of  the  rail- 
road company  with  a  full  and  sufficient  sup- 
ply of  water,  "not  less  than  60  pounds  pres- 
sure for  all  purposes  for  which  water  may 
be  needed  or  used  at  said  shops,"  and  as  a 
part  of  this  agreement  the  defendant  water 
company  laid  Its  pipes  to  the  plalntlfTs  prem- 
ises, and  attached  hydrants  thereto  to  en- 
able the  plaintiff  to  run  the  water  as  a  pro- 
tection against  fire,  knowing  that  the  rail* 
road  company  bad  no  other  available  source 
of  water  suDply*  and  no  other  means  of  ex- 
tinguishing fires  on  its  premises ;  but  It  was 
alleged  in  the  declaration  that  the  plaintiff's 
shops  and  tanks  were  destroyed  by  fire  in 
consequence  of  the  defendant's  failure  to 
fumi^  water  at  60  pounds  pressure.  It 
was  held  that  upon  these  facts  the  plaintiff 
was  entitled  to  recover.  In  the  opinion  the 
court  say:  "The  breach  of  contract  occur- 
red when  the  defendant  failed  to  fnmish 
the  plaintUTs  servants  with  an  adequate 
supply  of  water  at  not  less  than  60  pounds 
pressure.  •  *  •  The  plaintiff's  declara- 
tion alleges  that  the  proximate  cause  of  Its 
damages  was  not  the  fire,  but  was  In  the 
fact  of  the  defendant's  failure  to  fur- 
nish water  at  60  pounds  presaura  If  such 
be  the  fact,  the  plaintiff's  damages  were  not 
too  remote  or  consequential  to  be  sustained 
by  the  law  applicable  to  the  facts" — quoting 
in  extenso  the  rale  in  Hadl^  v.  Baxendale, 
9  Exch.  841. 

In  Hlddlesn  Water  Company  v.  Knapp* 
man  Wbltlng  Ga,  64  N.  J.  Law.  240,  45  Atl. 
692.  40  L.  a  A  S72,  81  Am.  St  Bep.  467, 
the  Supreme  Court  of  New  Jersey,  on  a  claim 
for  recoupment  set  up  In  an  action  of  con- 
tract, rigidly  enforced  the  obllgationa  of  the 
defendant's  contract  In  that  case  the  wa- 
ter company,  in  con^deration  of  |600  ver 
year,  agreed  to  furnish  the  plalotlfl  oom- 
pany  with  water  "suitable  for  nae  In  steam 
boilers,  and  with  a  pressure  snffident  for 
fire  purposes,"  but  by  reaam  of  a  leak  In 
the  water  main,  and  the  consequent  failure 
of  the  company  to  fornish  water  according 
to  the  eontract  tiie  plalntUTs  foctory  was 
destroyed  fire,  causing  damage  to  the  ex- 
tent of  $20,000.  In  an  action  of  contract  by 
the  water  company  to  recover  the  amount 
due  tor  water  supplied  the  plaintiff  In  error 
presented  Its  claim  for  recoiqtiiKnt;  based 
on  the  failure  the  water  company  to  per- 
form Its  agreement  to  eapg^j  water  of  suffi- 
cient pressure  for  fire  purposes,  and  It  was 
h^d  that  under  such  a  clear  and  unqualified 


contract  the  water  company  was  liable  for 
the  damages  sustained  by  the  consumer  from 
fire,  In  consequence  of  a  failure  In  the  water 
pressure,  though  the  faUure  was  due  to  a 
break  in  Its  pipes,  without  the  water  com- 
pany's fault  In  toe  opinion  the  court  say, 
inter  alia:  "The  principle  underlying  all 
these  cases  Is  that  where  the  contract  is  ex- 
press, as  It  is  Id  this  case,  to  furnish  water 
with  a  preaanre  sufficient  for  fire  purposes 
to  do  a  thing  not  unlawful,  the  contractor 
must  perform  it;  and  if,  by  some  unfore- 
seen accldffiit  the  performance  is  prevented, 
he  must  pay  damages  for  not  doing  It  No 
distinction  Is  made  between  accidents  that 
could  be  foreseen  when  the  contract  was  en- 
tered Into  and  those  that  could  not  have 
been  foreseen.  Where  from  the  result  of 
SQch  an  accident  one  of  two  Innocent  per- 
sons must  sustain  a  loss,  the  law  casts  it 
upon  him  who  has  agreed  to  sustain  it,  or 
rather  leaves  it  where  the  agreement  of  the 
parties  has  put  It  and  will  not  Insert  for 
the  benefit  of  one  of  the  parties,  by  con- 
struction, an  exception  which  the  parties 
have,  either  by  design  or  neglect  omitted  to 
insert  to  their  agreement" 

It  will  be  perceived  that  to  this  action  of 
contract  the  exercise  of  reasonable  care  and 
diligence  by  the  water  company  was  not 
made  the  criterion  of  its  liability. 

In  Skowhegan  Water  Company  v.  Skow- 
h^an  Village  Corporation,  102  Me.  323,  G6 
AtU  714,  the  competency  of  the  parties  to 
make  a  contract  for  a  constant  and  ample 
supply  of  water  "under  sufficient  pressure 
fw  toe  «cttogulshment  of  fires"  and  the  ob- 
ligation of  the  defendant  to  perform  its  cou- 
tract  were  distinctly  reo^nised.  The  water 
company  brought  suit  to  recover  the  rentol 
stipulated  to  toe  contract  but  the  defend- 
ant ctmteDded  that  toe  [^totiff  had  failed 
to  furnish  water  of  sufficient  pressure  tor 
the  extlngnlBhmeat  of  fires,  and  was  there- 
tor«  not  entitled  to  recovw  the  rental  epec\- 
fled.  The  court  austatoed  a  verdict  to  favor 
of  tlto  defendant;  saytog  to  the  opinion: 
"The  ^totlff  was  entitled  to  recover  the 
tolr  value  of  the  service,  having  regard  to 
toe  contract  and  contidertog  how  mndi  less 
the  service  was  worUi  to  toe  corporatlMi  by 
reason  of  the  platotUTs  breach  ot  the  am- 
tract  •  •  •  The  question  of  recoupment 
proporly  so  termed.  Is  not  tovdved.  But  if 
the  platotlff*8  braadi  of  the  contract  be  sudi 
as  to  subject  toe  defoidant  to  consequential 
damage,  that  may  be  the  foundation  for  a 
legitimate  claim  to  recoi^ent  wlto  respect 
to  which  toe  bnrdut  of  peoat  would  be  upon 
the  defendant" 

The  case  of  Ukiah  City  v.  Ukiah  Water  & 
Imp.  Co.,  1^  CbL  1^  75  Fac.  773,  64  L. 
B.  A.  281,  100  Am.  8t  Bep.  107,  Is  dtsd  by 
counsel  for  the  dtfendant  as  a  *^!ase  on  all 
fours"  with  the  principal  case,  and  as  a  di- 
rect antoorlty  against  toe  plalntlflli*  cmten- 
tion.  But  as  already  suf^rested,  that  case 
differs  materially  from  this,  and  Is  legally 
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lUstlngalflliable  from  tt  In  that  case  then 
was  no  expreu  Lsm tract,  written  or  oral,  be- 
tween tiie  defendant  water  company  and  ihe 
plaintiff  town  respecting  the  qnantltr  of  wa- 
ter to  be  furnished,  or  the  mannw  and  means 
of  famishing  it  As  stated  br  the  court  In 
the  c^lnion,  "the  same  rdatlons  existed  be- 
tween the  town  and  the  defendant,  as  to  flie 
ftimlsbing  of  water  for  general  Are  purposes, 
as  ordinarily  ezist  betweoi  the  private  con- 
flmner  and  the  water  company  as  to  water 
for  domestic  purposes."  The  water  company 
had  not  agreed  to  supply  the  town  with  any 
definite  nnmber  of  hydrants,  or  specified  the 
number  of  nozzles  for  the  liydrants,  tb»  di- 
ameter of  the  pipes  with  which  they  should. be 
supplied,  or  the  manner  In  which  the  hy- 
drants should  be  placed  to  afford  protection 
against  fire.  It  had  not  agreed  that  Its 
works  should  be  supplied  by  pumps  of  any 
stated  capacity,  or  become  bound  to  famteh, 
through  Its  pipes  and  hydrants,  water  of 
"sufficient  current,  pressure,  and  volume  to 
extinguish  Are  within  the  range  of  such 
hydrants,"  or  made  any  q>eclal  reference  to 
"flree  originating  in,  or  communicated  to," 
the  property  of  the  municipality.  It  was 
principally  for  want  of  a  contract  on  the  part 
of  the  defendant  water  company  to  do  any 
specific  thing  that  Judgment  was  given  for 
the  defendant  After  enumerating  the  many 
cases  in  different  Juriedletlons  in  which  it 
has  been  held  that  a  water  company  Is  not 
liable  to  Individual  owners  of  property  de- 
stroyed by  flre  by  reason  of  Its  failure  to  per- 
form Its  contract  to  supply  the  town  with 
sulBclent  water  to  extinguish  fires,  the  opin- 
ion proceeds  to  show  that  Paducah  Lumber 
Co.  V.  Water  Co.,  89  Ky.  340,  12  S.  W.  564, 
13  S.  W.  249,  7  L.  R.  A.  77,  25  Am.  St.  Rep. 
636,  and  Gorrell  v.  Water  Co.,  124  N.  C.  328, 
32  8.  B.  720.  46  L.  B.  A.  613,  70  Am.  St  Rep. 
69S,  in  which  the  opposite  conclusion  was 
reached,  are  to  be  distinguished  from  tbe 
California  case  against  the  Ukiah  Water 
Company,  by  reason  of  the  fact  that  in  ttie 
case  of  the  Paducah  Lumber  Company  and 
in  the  Gorrell  Case  there  was  an  express  con- 
tract  to  do  certain  specific  things,  which  ap- 
pears to  have  been  equlvaloit  to  tlie  stlpula- 
tlons  in  tba  idaintlffs*  contract  in  the  case  at 
bar.  The  court  forthra  say:  "In  eadt  of 
tiiese  cases  it  will  be  observed  that  the  conrt 
was  dealing  with  contracts  whrnhy  the  wa- 
ter companies,  for  valuable  concesedona  and 
exclusive  privUegss,  had  agreed  to  do  snd  to 
maintain  certain  qiecific  things  by  way  of 
protection  from  flre,  and  the  gravamen  of 
the  charge  against  each  and  all  of  fbe  com- 
panies was  that  fbey  had  violated  their  con- 
tract in  failing  to  do  ttie  partlcolar  thinga  for 
the  doing  of  which  they  had  expressly  con- 
tracted. The  broad  distinction  between  those 
cases  and  tbe  one  at  bar  is.  as  pointed  out  In 
tlie  ostaSan  of  the  trial  Indgs,  that  tiiere  la  no 
express  covouuxt  in  the  contract  between  this 
plaintiff  and  this  defendant  and  the  security 


to  plalntUTs  property  was  only  the  same  se- 
curity wbidi.  in  the  exeordse  of  its  govern- 
mental fonctlons,  the  i^tntlff  had  obtained 
for  the  wh<Ae  town.'* 

"DonbtlesB  a  water  compsny  may  so  bind 
ItsSlf  by  contract  with  a  penoa  to  famish 
him  water  for  the  extlngoishment  of  fires  as 
to  render  itself  liable  fbr  the  value  of  prop- 
erty of  snch  person  destroyed  by  flre.  by  rea- 
son of  Ite  fiiilnre  to  furnish  him  a  sufficient 
supply  of  water.  *  *  *  It  may  be  assumed 
here  that  it  is  within  the  power  of  a  mu- 
nic^mllty,  as  a  property  owner,  to  enter  into 
such  a  contract  wltSi  a  water  company,  for 
the  inntectton  of  the  propoty  wUch  It  owna, 
as  a  legal  individual;  but  it  certainly  needs 
sometiiing  mare  than  evidence  diowing  an  ac* 
cepted  service  for  general  flre  purposes  to  es- 
tablish sndb  a  contract  uid  the  evidence  here 
shows  nothing  more.*' 

It  haa  boen  seen  that  in  tiie  written  con- 
tract as  set  out  in  the  plalntlfla^  declaration 
in  the  ease  at  bar,  the  defendant  water  com- 
pany, in  o(mslderatlon  of  fSOO  per  annum, 
did  expressly  agree  to  fmnlsh  water  fbr  16 
post  hydrants  which  should  have  two  nos- 
zles  each,  and  be  supplied  with  pipes  four 
inches  in  diameter,  and  thst  ite  woita  should 
be  supplied  with  pumps  of  s  capacity  of  V 
000,000  gallons  per  day.  It  also  expressly 
"engsged"  to  furnish,  throniA  its  pipes  and 
hydrants,  water  of  sufficient  pressure  snd 
volume  to  extlngnidi  flre  wifliln  range  of  its 
hydrants,  "and  especially  and  partieolarly 
fires  originating  In,  or  communicated  to,  the 
plalntlflto'  said  building  and  property.**  But 
instead  of  tbe  pressure  and  volume  specified, 
the  plaintiffs  allege  that  by  reastm  (tf  the  de- 
fendant's n^llgence  tliese  iilpes  and  hydrants 
had  become  destitute  of  any  current  of  water 
of  suflkloit  pressure  and  volume  to  be  of  any 
ntilify  in  ezUngrilehlng  fires,  and  tiiat  this 
negllg«ice  on  the  part  of  the  defendant  was 
tbe  sole  cause  of  the  plaintlfEk*  loss  and 
damaga 

The  defeidant  corporation  proceeded  to 
construct  and  operate  Its  lAant  and  entered 
upon  Ite  public  service  and  the  porfOnnance 
of  its  contract  It  well  knew  ttiat  the  plain- 
tiff town«  relying  upon  ite  express  contract 
with  the  defmdant  would,  omit  to  make  any 
other  arrangemente  tot  the  supply  of  water, 
or  provide  any  other  meana  for  the  extln- 
guidmient  ct  fires.  The  deffendsnt's  servante 
did  not  need  to  be  Informed  that  tbe  elab- 
orate provisions  of  tbe  contract  roqwctlng 
the  supply  of  water  thnn^^  Ite  hydrante 
woe  tor  the  purpose  of  affording  protection 
against  the  destmctifm  ot  property  by  fire. 
They  well  knew  the  disastrous  resulto  likely 
to  flow  from  any  neglect  on  their  part  to 
perform  the  contract  to  fmnlSh  water  of 
sufficient  volume  and  pressure  to  extinguish 
flres.  Under  such  circumstances  damages 
from  loss  of  property  by  flre  are  not  only  the 
natural  consequences  of  the  defendant's 
wnmgful  ne^ect  but  "soi^h  as  may  reasonab- 
ly be  supposed  to  have  beoi  In  the  contem- 
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platlon  of  the  partlea  at  the  time  th^  made 
the  contract  as  the  probable  result  of  the 
breach  of  It"  The  injarles  snatalned  aro 
manifestly  such  as,  according  to  common  ex- 
perience and  the  usual  course  of  events, 
might  reasonably  be  anticipated.  Indeed  It 
Is  Impossible  to  conceire  of  any  class  of  con- 
tracts, or  of  contracts  relating  to  any  subject- 
matter,  with  respect  to  which  the  conse- 
quences of  a  breach  are  more  palpably  natur- 
al or  more  readily  anticipated. 

Under  the  stipulation  In  the  r^rt  the  de- 
fendant is  raitttled  to  plead  anew  In  the  event 
that  the  demurrer  Is  overruled.  All  of  the 
other  objections  Interposed  by  the  defendant 
to  the  maintenance  of  the  action  involve  a 
question  of  fact  to  be  heard  upon  the  trial 
of  the  canse.  Whether  the  d^endanf  b  breach 
of  duty  in  connection  with  the  performance 
of  Its  contract  was  culpable  negligoice,  and, 
if  so,  whether  such  breach  of  duty  on  its 
part,  or  "the  negligence  of  the  plalntlflfs 
themselves,  or  the  criminal  act  of  a  stranger, 
or  an  atmospheric  condition,"  was  the  prox- 
imate cause  of  the  plalntlfts'  loss  are  ques- 
tions not  raised  by  the  demurrer,  but  are 
determinable  by  the  trial  court.  The  solu- 
tion of  them  may  often  be  attended  with  dif- 
ficulty, but  there  la  no  reasonable  ground  for 
apprehending  that  such  difficulty  will  be  es- 
sentially different  from  that  experienced  In 
numerous  other  eases  of  a  similar  character. 

When,  therefore,  the  established  principles 
of  law  are  applied  to  this  case  as  to  all  oth- 
ers, and  the  contract  between  these  parties  Is 
held  to  possess  the  binding  force  and  efficacy 
of  all  other  analogous  contracts,  the  conclu- 
sion is  Irresistible  that,  upon  proof  of  the 
facts  stated  in  the  declaration,  the  defendant 
would  be  liable  to  the  plaintlCFs,  In  an  ap- 
propriate action,  for  the  damages  caused  by 
its  n^llgence  In  failing  to  perform  a  duty 
arising  from  its  contractnal  relations  with 
the  plaintiffs. 

2.  But  the  defendant  further  contends  that 
the  plaintiffs  have  misconceived  their  reme- 
dy, and  that  If  any  action  can  be  maintained. 
It  must  be  an  action  of  assumpsit,  and  not 
of  tort 

It  Is  the  opinion  of  the  court  that  this  con- 
tention Is  not  sustainable,  either  upon  reason 
or  authority.  As  observed  by  the  court  in 
Ashley  V.  Root  4  Allen  (Mass.)  604:  "This 
Is  one  of  a  numerous  class  of  cases  where  a 
party  may  elect  to  sue  either  in  contract  or 
tort.  At  common  law  he  might  sue  in  as- 
sumpsit for  breach  of  contract,  or  In  case 
for  breach  of  duty."  In  that  action  a  prin- 
cipal was  allowed  to  recover  In  an  action  of 
tort  against  his  agent  for  all  the  damage 
caused  by  a  breach  of  duty  by  the  agent,  In- 
cluding his  n^ect  to  pay  over  on  demand 
money  which  he  bad  collected  as  agent.  Ei- 
ther case  or  assumpsit  may  also  be  sui^rt- 
ed  for  a  false  warranty  in  the  sale  of  goods, 
Ttfahlirin  v.  Harding,  28  N.  H.  128,  69  Am. 
Dec.  401.  In  the  opinion  the  court  say: 
''The  warranty  is  none  the  less  a  contract 


because  It  Is  the  means  by  whldi  a  fraod  Is 
accomplished,  and  the  ftraud  Is  in  no  way  dl- 
mlnlBhed  because  the  seller  has  at  the  same 
time  bomid  bimsdf  by  a  warranty." 

In  28  Am.  ft  Encyc.  of  Law  (2d  Ed.)  p. 
625,  It  Is  said:  "Case  will  also  lie  for  a  vio- 
lation of  tlie  duty  which  the  cmtractaal 
relations  between  the  parties  involve^  in 
many  coses  where  assnmpsit  Is  a  concurrent 
remedy.  •  *  •  Althou^  assnmptit  will 
also  usually  lie  for  a  breach  of  the  contract, 
action  on  the  case  for  tbe  breach  of  the  com- 
mon-law duty  is  often  the  better  remedy. 
*  *  *  '  It  will  also  lie  concurrently  with 
assumpsit  for  a  breach  of  dnty  arising  out 
of-an  express  or  Implied  oontract"  Burnett 
V.  Iiynch,  5  Bam.  ^  Cres.  589  (12  E.  G.  L. 
327)  is  dted  In  snpport  of  tbe  last  statement. 
In  tliat  case  the  defendant  had  taken  an  as- 
signment of  a  lease  subject,  not  only  to  the 
payment  of  roit,  but  to  the  performance  of 
the  covenants,  and  had  thereby  made  It  his 
duty  to  pay  the  rent  and  perform  the  cove- 
nants. It  was  held  by  Abbott,  G.  J.,  that 
either  assumpsit  or  case  was  maintainable 
for  a  breach  of  that  duty,  citing  Kinlyside 
V.  Thornton,  2  Wm.  Bl.  1111.  In  the  opinion 
of  Bailey,  J.,  it  la  said:  "It  Is  unnecessary  to 
go  through  the  cases  in  which  It  has  been 
decided  that  although  there  be  an  express 
contract  a  party  is  not  bound  to  resort  to 
that  contract  as  the  gist  of  the  action,  but  he 
may  declare  on  the  tort  and  say  that  the  iwr- 
ty  has  neglected  to  perform  his  duty.  In 
Dickson  T.  Clifton,  2  Wils.  819.  there  can  be 
no  doubt  that  an  action  of  assumpsit  mij;ht 
have  been  maintained  against  tbe  captain 
for  not  receiving  and  carrying  the  com,  or 
for  not  taking  care  of  the  cargo ;  but  there 
tbe  plaintiff  described  the  contract  In  specific 
terms,  and  brongnt  case  against  the  defend- 
ant for  negligence  In  the  [)erformance  of  his 
duty.  That  could  only  be  because  the  ex- 
press contract  between  the  partlea  created 
a  duty,  for  the  breach  of  which  an  action 
of  tort  might  be  maintained."  See,  also,  1 
Ohitty  on  Plead.  (16th  Ed.)  p.  162,  with  the 
observations  of  Lord  Ellenborough  on  Govett 
V.  Radnidge,  3  Bast  70,  there  dted,  and 
Broom's  Legal  Maxims,  201,  202,  and  cases 
cited. 

In  the  ca.se  at  bar  an  action  on  the  case 
is  brought  to  recover  damages  for  the  con- 
sequential injuries  resulting  from  the  neg- 
ligent manner  In  which  the  defendant  com- 
pany performed  a  duty  created  by  an  express 
contract  bet^-een  the  parties.  It  is  not  prop- 
erly speaking,  an  action  -based  on  the  non- 
feasance of  the  defendant.  It  is  brought 
to  recover  damages  for  the  refusal  of  the 
defendant  to  perform  tbe  contract.  It  snffi- 
ciently  appears  that  the  defendant  laid  tbe 
pipes,  erected  the  hydrants,  and  fully  es- 
tablished its  plant,  and  for  a  time  operated 
it  to  the  satisfaction  of  the  plaintiffs.  The 
action  is  based  on  the  defendant's  n^ltgence 
lu  the  operation  and  management  of  the 
plant,  negligence  which  would  be  exempll- 
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fled  hj  a  want  of  vlsUance  and  attention  in 
discovering  a  leak  or  adjusting  a  8bn(>off. 
An  artlon  ex  contracto  might  have  been 
maintainable,  as  In  Knappman  Whiting  Co. 
T.  Water  Co..  64  N.  J.  Iaw,  240,  46  Atl.  692, 
49  L.  B.  A.  57%  81  Am.  St  Rep.  467,  where 
the  obligation  of  the  cmtract  was  enforced 
and  the  water  company  held  liable  for  a  loss 
flre  resnlting  firom  a  failure  In  the  water 
pressure,  which  was  not  due  to  any  n^U- 
gence  of  the  company.  Bnt  here  the  plain- 
tiffs elected  to  bring  case,  as  they  were  legal- 
ly entitled  to  do,  a  form  of  actlcm  obrlonsly 
more  favorable  to  the  detaidant,  since  It  Im- 
poses upon  die  plaintlffB  the  harden  of  prov- 
Ing  negligence  on  the  part  of  On  defendant 
respecting  the  duty  which  it  engaged  to  per- 
form. 

According  to  the  stipulations  in  the  report, 
the  entry  must  therefore  be 
Demurrer  overruled. 
Defendant  to  plead  amw. 


GinX^EILL  V.  ATHEBTON. 

(Snpreme  Judicial  Court  of  Maine.   July  8, 
1908.) 

1.  Deeds  (f  118*)  — Aicbiouitt  in  Descbip- 
TiON— Evidence  to  Explain. 

When,  upon  applying  to  the  surface  of  the 
earth  the  language  used  ta  a  deed  to  describe 
the  land  conveyed,  an  ambiguity  in  the  lan- 
guage is  revealed,  the  court,  m  order  to  deter- 
mine the  ambiguity,  may  receive  and  consider 
evidence  of  the  situation  and  the  circumstances 
and  of  the  ai-ts  of  the  parties  previous  and  sub- 
sequent to  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  M  239,  ES99;  Dec  Dig.  f  lia*] 

2.  Deeds  (8  118*)— Latent  AMBiotnTsr— De- 

BCmiTION. 

The  owner  of  a  double  tenement  conveyed 
one  tenement  by  a  deed  describing  it  as  "the 
northerly  tenement,"  and  describing  the  divid- 
ing line  as  "running  a  westerly  course  by  the 
partitiinas  at  they  now  stand,^*  etc.  At  the 
westerly  end  <^  the  building  were  two  partitions, 
both  running  westerly  and  inclosing  between 
them  a  small  yard.  Held,  that  a  latent  ambigu- 
ity was  revealed  as  to  which  of  these  two  parti- 
tions was  the  one  intended  the  parties  to  the 
deed. 

[E3d.  Note.— For  other  cases,  see  Deedk  Cent. 
Dig.  SI  239,  SQ9;  Dec.  Dig.  1 

3.  Deeds  (S  114*)— Construction  —  Debcbtp- 

TION. 

It  appeared  from  the  evidence  that  the 
small  yard  could  be  entered  only  from  the  sonth- 
em  tenement,  that  It  had  been  used  before  and 
after  the  conveyance  almost  exclusively  by  the 
tenants  of  the  southern  tenement  as  a  part  of 
that  tenunent,  and  that  the  southern  tenement 
conid  have  no  other  yard  while  the  northern  ten- 
ement had  ample  room  for  a  yard.  Beld  that, 
in  the  conveyance  of  the  northern  tenement,  the 
parties  intended  the  northern  of  the  two  parti- 
tions and  that  the  yard  south  of  It  was  not  con- 
veyed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
iHg.  I  816;  Dec.  Dig.  1 114  ♦! 
(Official.) 

Report  from  Siqweme  Judicial  Court,  Pe- 
nobscot County. 


Action  by  Louise  M.  Getch^l  against  El- 
brldge  A.  Atfaerton.  Case  reported.  Judg- 
ment for  plalntlfC. 

The  declaration  In  the  plaintiff's  writ  was 
as  follows: 

"In  a  plea  of  trespass,  for  that  the  said 
defendant  at  said  Bangor,  on  the  1st  day  of 
August,  A.  D.  1907,  with  force  and  arms 
broke  and  entered  the  plaintlfTs  close  In 
said  Bangor,  and  then  and  there  dug  np  and 
subverted  the  soil  aud  earth,  and  then  and 
there  caused  to  be  put,  placed,  and  erected 
a  wooden  building  In  and  upon  the  said 
close,  and  kept  and  continued  the  said  wood- 
en building  so  there  put,  placed,  and  erect- 
ed, without  the  leave  or  license,  and  against 
the  will  of  the  said  plaintiff,  for  a  long 
space  of  time,  to  wit,  from  the  said  Ist  day 
of  August,  A.  D.  1907,  hitherto,  and  thereby 
and  therewith  during  all  the  time  aforesaid 
greatly  Incumbered  the  said  close,  and  hin- 
dered the  said  plaintiff  from  having  the  use, 
benefit,  and  enjoyment  thereof  in  so  large 
and  ample  a  manner  as  she  might  and  oth- 
en\-l9e  would  have  done.  And  other  wrongs 
to  the  said  plaintiff  the  said  defendant  then 
and  there  did,  against  the  peace  of  the  state, 
and  to  the  damage  of  said  plaintiff  (as  she 
says)  the  sum  of  $300." 

Plea,  the  general  Issue,  with  brief  state- 
ment "that  the  premises  described  In  the 
writ  and  declaration  of  the  plaintiff  are  not 
the  property  of  the  said  plaintiff,  but  Is  now 
and  was  at  the  date  of  the  plaintiff's  writ 
and  prior  thereto  the  property  and  freehold 
of  the  said  defendant,  and  the  defendant 
says  that  he  Is  not  guilty  of  the  acts  of  tres- 
pass complained  of  In  said  writ  and  declara- 
tion of  the  plaintiff." 

Tried  at  the  January  term,  1908,  Supreme 
Judicial  Court,  Penobscot  county.  At  the 
conclusion  of  the  evidence,  the  case  was  re- 
ported to  the  law  court  "for  determination 
upon  so  much  of  the  evidence  as  would  be 
legally  admissible.  If  Judgment  be  for  the 
plaintiff,  damages  to  be  awarded  to  be  ten 
dollars  and  costs." 

Argued  before  EMERY,  C.  J.,  and  SAV- 
AGE, PEABODY,  CORNISH.  KINO,  and 
BIRD.  JJ. 

A.  J.  Merrill,  for  plaintiff.  P.  H.  GUUn, 
for  defendant. 

EMERY,  0.  J.  The  question  Is  which 
party  has  title  to  a  small  open  space  or  yard, 
12x21  feet  In  extent,  in  the  rear  of  a  dou- 
ble tenement  house  In  Bangor,  bounded  on 
the  east  by  French  street  The  title  to  the 
whole  house  and  lot  Including  both  tene- 
ments was  In  the  same  person  from  1870  to 
December  30,  1890,  though  the  occupants  of 
the  different  tenements  were  different  per- 
sons. In  1890,  December  30,  the  owner  of 
the  whole  property  divided  It  by  granting 
the  northerly  tenement  with  the  following 
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description:  **BeKlimlng  at  a  point  on  the 
west  line  of  French  atreet  betwera  the  fnmt 
doors  and  mnnlng  a  westerly  course  by  the 
partitions  as  they  now  stand  to  the  west 
ilne  of  land  described  In  a  deed  recorded  In 
the  Penobscot  Registry  of  Deeda,  vol.  S60, 
page  870.  Meaning  to  convey  the  land  north 
of  the  partitions,  bting  the  northerly  tene< 
ment,  and  as  a  part  ot  the  consideration  the 
partitions  are  to  remain  as  they  now  are 
between  aald  tenements."  The  defendant's 
title  to  tha  northerly  tenement  la  derived 
from  this  deed,  while  the  plaintiff  owns  tiie 
flontherly  tmement,  and  the  question  la  thus 
narrowed  to  this.  lis. :  Is  the  small  yard  In 
ttie  rear  ludnded  In  the  descrlptlML  tn  the 
deed? 

In  applying  this  description  to  the  pron- 
Ises  as  th^  were  at  the  date  of  the  deed,  we 
find  they  were  as  Indicated  upon  the  plan 
Itere  Skewed  ftom  the  ■arr^rot's  plan  In 
the  case,  flwn^  not  to  scale. 


NoftTH  TSNCMCNT. 


Yaud  m  OuniTB. 


CKNTRk  ST.AVB. 

The  parties  agree  that  the  dlvlsUm  line  In 
the  deed  starta  fnmt  the  point  A,  between 
the  doors  on  French  street,  and  rone  west 
by  the  main  partition  to  the  p<dnt  B,  where 
It  meets  a  north  and  south  partition,  and 
then  runs  ninth  by  that  partition  to  the 
point  G.  T3is  defendant  contends  that  from 
the  point  O  the  line  nins  west  again  by  the 
partition  O  B.  This  would  huflnte  the  yard 
in  the  deed  of  the  northerly  tenement  own- 
ed by  him.  The  plaintiff  contends  that  the 
line  from  the  point  G  continues  to  mn  north 
by  the  partltltm  C  D,  and  then  west  again  by 
the  partition  D  F.  This  would  leave  ttie 
^ud  attached  to  the  sontiiem  tenement  own- 
ed by  her. 

A  latent  aml^lty  Is  disclosed.  There 
were  two  partltlims  In  the  back  part  of  ttm 
tonements  with  the  yard  between.  The  lan- 
guage of  the  deed  does  not  In  terms  distln- 
gulsh  between  them.    It  does  not  specify 


the  dividing  partltiak  as  north  or  south  par- 
tition, nor  as  first  or  second  partitlcai,  oxa  in 
any  other  way.  It  ubm  the  plural  "parti- 
tions.'* We  are  tbns  ccnnpdled  to  res«t,  as 
we  may  lawfully  do,  to  eridenoe  of  the 
whole  situation  and  snrroundlnga,  and  as  to 
the  use  or  nonuse  ot  the  yard  by  tlie  occn* 
pants  of  eadi  tenement  befinre  and  after 
tiie  division  of  the  title,  In  ordM  to  ascra^ 
tain,  If  possible,  which  of  the  two  partitions 
la  to  be  taken  as  that  referred  to  in  the 
deed. 

In  the  southern  partition  waa  and  la  a 
door  opoalng  into  the  yard  from  the  south- 
ern tenemmt,  while  tiiere  was  and  is  no 
door  fnun  the  nwtiiem  takanmt  into  the 
yard.  The  yard  was  regolarly  and  without 
intermptlim  used  by  tiw  occnpanto  of  tbe 
southern  tenement  as  a  part  of  tbst  tene- 
ment both  befwe  and  after  the  division  of 
the  title  In  1890  until  after  the  defoodant 
took  possession  of  the  northern  tenement 
In  1889.  The  yard  was  used  by  tbe  occu- 
pants of  the  northern  tenement  only  tar  put- 
ting on  and  taking  off  outside  windows  «i 
Uut  side  of  their  house,  vseeSft  an  Isolated 
instance  when  some  beans  were  planted  la 
It  next  to  Ihe  wan  o£  flie  northern  tene- 
ment FurthOT,  it  appears  that  the  south' 
em  tenement  of  the  house  is  so  near  the  lot 
lines,  only  eight  feet  distant,  that  It  has  no 
other  room  tor  yard  purposes,  while  there 
at^Ksrs  to  have  been  ample  room  tor  yard 
purposes  north  of  the  north  tenement  next 
to  French  street 

Fnmi  these  proven  facts  we  ttiink  it  dear 
tiiat  the  parties  to  the  divirion  deed  ot  De- 
cember 80,  1890;  and  their  successors  in  ti- 
tle down  to  the  defendant  In  1899,  under- 
stood the  yard  to  be  a  part  of  the  southern 
tenement  &nd  tliat  the  northern  partition, 
excluding  the  yard  from  the  grant  of  the 
northern  tenement  and  leaving  it  a  part  ta 
the  Bonthem  tenement,  was  the  itartition  re- 
ferred to  and  named  in  the  deed  as  tlie  di- 
viding partition  at  that  place. 

It  is  true  that  in  case  of  doubts  In  giants, 
tiie  presumption  Is  against  the  grantor,  but 
that  presumption  can  be  ovwoome  by  otber 
proper  considerations,  and  we  think  It  Is  lo 
this  case. 

The  defendant  urges  that  when  he  pur- 
chased the  northern  tenement  he  was  as- 
sured by  the  real  estate  agent  that  the  yard 
treat  with  the  northern  toiemmt  and  that 
he  porchased  with  that  nnderstandliw,  but, 
of  course,  that  waa  merely  tbe  opinloo  of 
the  agent  and  Is  not  to  be  conaldaed. 

It  follows  that  the  title  to  tbe  yud  la  in 
the  plaintiff,  and,  according  to  the  stlpala- 
tlmi  of  tbe  parties.  Judgment  ttrast  be  for 
the  plaintiff  with  damages  Bsseapsd  at  $10. 

So  ordered. 


Digitized  by  Google 


He.) 


HONS  T.  PBB»QUE 


ISLE  WATER  CO. 


769 


HONE  et  al.  t.  PRESQUE  ISLE  WATER  CO. 

(Supreme  Judicial  Court  of  Malae.   Jane  9, 
1908.) 

1.  Pleading  (f  214*>— Dehubbeb. 

A  demurrer  odI;  admits  vacfa  fact!  as  are 
well  pleaded  in  the  declaration. 

[Ed.  Note.— For  other  cases,  se«  Pleading, 
Cent.  Dig.  I  626:  Dec.  Dig.  |  214.*] 

2,  PuiADiNO  (9  214*)— Dehubbeb. 

A  demurrer  does  not  confess  a  matter  of 
law  deduced  by  either  party  from  the  facts 
pleaded, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Ceot.  Dig.  I  527;  Dec.  Dig.  |  214.*] 

8.  Negligence  (S  111*)— Pleading  — Decla- 

BATION. 

In  a  declaration,  an  allegation  of  duty 
alone  is  not  sufficient.  There  must  be  an  alle- 
gation of  facts  sufficient  to  create  the  duty ; 
other^vise  the  declaration  will  be  defective. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  1 182;  Dec.  Dig.  S  111.*] 

4.  Action  ($  13*)— Pebsons  Entitled  to  Sub. 

Negligence  which  consists  merely  in  the 
breach  of  a  contract  will  not  afford  ground  for 
an  action  by  one  who  is  not  a  party  to  the  con- 
tract, and  not  a  person  for  whose  benefit  the 
contract  was  avowedly  made. 

iEd.  Note.— For  other  cases,  see  Action,  Dec 

K.  MUNICCFAL  COBPORATIONB   (J  iKSO*)— CON- 

TBACTS— Rights  or  Citizens. 

A  municipal  corporation,  in  making  con. 
tracts  for  the  benefit  of  its  citizens,  acts  for 
them  collectively,  and  for  all  of  them,  in  every 
act ;  and  the  relation  of  privity  is  not,  and  can- 
not be.  Introduced  into  auch  contracts  by  rea- 
son of  taxpaying  or  the  discbai^  of  any  civic 
duty  by  any  mdividual  citizm. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  1  2S0.*} 

«.  MUHICIPAL  CORPOBATIOWS  (|  2B0*)— CON- 
TRACTS—PuBLIO  WaTEB  SuPPLT— IjUBILITT 

TO  Individual  Citizen. 

Although  a  municipal  corporation  maintain- 
ing a  Are  department  levies  and  collects  a  tax 
to  pay  a  water  company  for  water  furnished  un- 
der a  contract  between  the  corporation  and  the 
water  company  for  the  use  of  such  fire  depart- 
ment, yet  that  fact  does  not  create  any  privity 
of  interest  between  the  water  company  and  a 
citixpu  or  a  resident  or  a  taxpayer  of  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Municiital 
Corporations,  Dec.  Dig.  8  250.*] 

7.  Watbbs  and  Watxb  Coubses  (I  206*)— 
Watkb  Companies— Contbaot  with  Citt— 
Wateb  fob  Fibe  Use  —  iKstrmciENT  Sup- 
ply. 

Where  a  village  corporation,  authorized  to 
maintain  a  fire  department  for  the  extinguish- 
ment of  fires  within  Its  limits,  contracted  with 
a  water  company  to  furnish  water  for  the  use  of 
its  fire  department,  and  certain  buildings  situ- 
ate within  such  limits,  and  owned  by  individu- 
als, were  destroyed  by  fire  by  reason  of  the  fail- 
ure of  the  water  compaiv  to  furnish  an  ade- 
quate supply  of  water  for  the  extinguishment  of 
fires,  held,  that  the  water  company  was  not  lia- 
ble to  the  individual  owners  of  tlw  property  de- 
stroyed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  301 ;  Dec.  Dig.  i 
20C.*1 


8.  Waters  and  Wateb  Coubbes  (98  206,  209*) 
—Public  Water  Supply- Liability  of 
Water  Companies— Bbeiaoh  of  Contract- 
Lobs  by  Fibe— Liability  to  Owners  of 
Pbopebty. 

In  an  action  on  the  case,  brought  by  indi- 
vidual owners  of  property  situate  within  the 
limits  of  a  village  corporation  and  destroyed  by 
fire,  to  recover  damages  from  a  public  ser\'ice 
water  company  for  their  loss  on  the  ground 
that  the  lo^s  resulted  from  the  negligent  failure 
of  the  water  company  to  keep  a  certain  hydrant 
in  proper  condition  ror  use,  the  declaration  con- 
tained two  connts.  The  first  count  contained  no 
averment  of  any  express  contract  either  directly 
between  the  water  company  and  the  plaintiffs 
or  betweeu  the  water  company  and  the  village 
corporation  in  which  the  individual  property 
destroyed  by  fire  was  situated,  but  simply  stat- 
ed, as  a  legal  conclusion  from  its  undertaking  to 
render  service  as  a  public  water  company,  that 
it  was  the  defendant's  duty  arising  therefrom 
to. maintain  its  hydrants -at  all  times  in  a  prop- 
er condition  for  use ;  while  the  second  count 
contained  a  general  allegation  that  the  defend- 
ant water  company  undertook  to  fumiiih  a  sup- 
ply of  water  under  a  contract  with  the  village 
corporation,  and  stated  as  a  legal  conclusion 
that  it  was  the  defendant's  duty  under  the  con- 
tract to  keep  its  hydrants  at  all  times  in  proper 
condition  for  use.  but  failed  to  specify  what  the 
stipulations  of  the  contract  were  which  would 
Justify  auch  a  conclusion. 

Upon  demurrer  to  the  declaration,  held:  (1) 
That  individual  owners  of  property  destroyed 
by  fire  cannot  maintain  an  action  on  the  case 
against  a  public  service  water  company  for  a 
loss  resulting  from  the  negligent  failure  of  the 
company  to  furnish  a  supply  of  water,  either 
in  a  case  where  the  duty  of  the  company  to  fur- 
nish water  arises  solely  from  an  accepted  service 
for  general  fire  purposes,  or  from  a  general 
contract  on  the  part  of  the  water  company  with 
Che  municipality  to  furnish  water  for  such  pur- 
poses, without  a  specification  of  any  particular 
thing  to  be  done  to  that  end,  and  without  any 
stipulation  respecting  liability  for  losses  by  fire. 
(2)  That  the  declaration  was  not  suflident  in 
substance,  and  that  the  action  was  not  main- 
tainable. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  9  301 ;  Dec.  Dig.  88 
206,209.*] 

(Official.) 

Exceptions  from  Supreme  Judldal  Court 
Aroostook  County. 

Action  by  John  J.  Hone  and  David  A. 
Hone  against  the  Presqne  Isle  Water  Com- 
pany. Demurrer  to  the  complaint  sustain- 
ed, and  plalntiflFs  except  Exceptions  over- 
ruled. 

Action  on  the  case  brought  by  the  plain- 
tiffs against  the  defendant  water  company 
to  recover  damai^  for  the  loss  of  certain 
baildlngs  owned  by  them  and  destroyed  by 
flr^  on  the  ground  that  the  loss  resulted 
from  the  negligent  failure  ot  the  defendant 
water  company  to  keep  a  certain  hydrant 
in  proper  repair  and  condition  for  use.  The 
declaration  contained  two  counts,  which  are 
as  follows: 

"In  a  plea  of  the  case,  for  that  the  said 
defMidant  is  a  public  service  corporation, 
created  and  organized  under  the  provisions 
of  chapter  3.  p.  4,  of  the  PrlTate  and  Spe- 
cial Acts  of  1887  of  the  state  of  Maine,  duly 


•For  other  cases  ses  sams  toplo  and  section  NUUBER  Is  Dec.  ft  Am.  Digs.  IWi  to  date,  *  Reporter  Indexes 


71  A.— W 


Digitized  by 


Google 


7T0 


71  ATLANTIC  REPORTER. 


authorised  to  Uj  water  pipes  and  mabu  In 
tiie  Tillage  In  said  Fresque  Isle,  and  f  utdIbIi 
water  for  public  and  prirate  purposes  in 
said  Presque  Isle,  and  that  said  defendant 
did,  under  and  by  Tlrtue  of  said  special  act, 
construct  a  system  of  -waterworks  by  pipes 
and  mains  under  tbe  streets  In  said  Tillage, 
and  assumed  and  undertook  the  duties  of  a 
public  water  company,  and  b^n  to  furnish 
water  for  puUlc  and  priTate  uses.  Including 
tbe  fumistalng  of  water  In  hydrants  to  be 
used  In  extinguishing  fires  In  said  Tillage, 
and  on  the  4th  day  of  April,  1005,  was,  and 
for  a,  long  time  prior  thereto  bad  been,  fur- 
nishing wat«r  for  said  purposes,  and  es- 
pecially for  the  atlngulshment  of  fires  for  a 
reward  paid  to  It  by  the  Presque  Isle  Tillage 
Fire  Department,  and  as  such  water  com- 
pany, organized  as  aforesaid,  it  was  the  du- 
ty of  the  defendant  at  all  times  to  keep  the 
hydrants  connected  with  Its  said  system  of 
waterworks  In  proper  repair  and  condition 
to  be  used  at  any  such  time  for  extinguish- 
ing fires  in  said  village;  that  a  long  time 
prior  to  said  4th  day  of  April,  1905,  Bald  wa- 
ter company  constructed  and  placed  In  posi- 
tion, connected  with  Its  said  mains,  a  cer- 
tain hydrant,  a  part  of  its  system,  located 
near  and  in  front  of  a  building  existing  on 
the  main  street  in  said  Tillage  known  as 
•Presque  Isle  Opera  House.'  then  and  there 
tbe  property  of  tbe  plaintiffs,  which  said 
hydrant  said  defendant  corporation  then  and 
there  undertook  and  was  bound  to  maintain 
and  keep  In  proper  repair  and  condition  to 
be  used  in  extinguishing  fires  In  its  vicinity, 
but  said  defendant  so  carelessly  and  negli- 
gently maintained  said  hydrant  that  the  wa- 
ter in  said  hydrant  on  said  4th  day  of  April, 
1905.  was  and  for  a  long  time  prior  thereto 
had  been  frozen,  and  said  hydrant  thereby 
was  and  had  been  rendered  useless;  that  on 
said  April  4,  1905,  a  fire  broke  out  in  the 
basement  of  said  building  known  as  the 
'Presque  Isle  Opera  House*  in  said  village 
of  Presque  Isle,  and  In  the  Immediate  vicini- 
ty of  said  hydrant,  frozen  as  aforesaid,  and 
the  plaintiffs  and  the  village  fire  department 
in  said  Presque  Isle  relying,  as  they  had  a 
right  to  do,  on  the  said  defendant  keeping 
said  hydrant  In  proper  repair  and  condition 
for  use  as  aforesaid,  then  and  there  con- 
nected their  hose  to  said  hydrant  for  the 
parpose  of  obtaining  water  with  which  to 
extinguish  said  fire,  but,  by  reason  of  the 
careless  and  negligent  conduct  of  the  said 
def«idant  in  failing  to  keep  said  hydrant  in 
proper  condition  and  repair  as  aforesaid, 
were  unable  to  obtain  water  therefrom,  and 
were  compelled  to  change  to  other  hydrants 
at  a  great  distance  therefrom,  and  after 
great  loss  of  time,  during  which  said  time, 
and  as  a  result  <k  said  careless  and  negli- 
gent maintoiance  of  said  hydrant,  tiie  said 
fire  became  unmanageable  and  spread  be- 
yond the  control  of  said  fire  department, 
and  entlrdy  consumed  said  Presque  Isle 


Opera  House,'  and  therefrom  thread  to  and 
oitlrely  destroyed  another  building  of  the 
plaintiffs  then  and  tha*e  occupied  by  ten- 
ants of  the  plaintiffs.  Both  of  said  build- 
ings were  of  the  Talue  ot  $80,000.  And  the 
plaintiffs  sTor  tiiat  said  loss  and  damage 
was  sustained  1^  them  solely  by  reason  of 
the  carelessness  and  negligence  and  breach 
of  duty  on  the  part  of  said  defendant  in 
falling  to  keep  and  maintain  said  hydrant  in 
proper  repair  and  condition  for  use. 

"Also,  for  that  the  said  defendant  is  a  pub- 
lic serTlce  corporation,  created  and  organ- 
ized under  tbe  provisions  of  chapter  8,  p.  4, 
of  the  Private  and  Special  Laws  of  1887  of 
the  state  of  Maine,  duly  authorized  to  lay 
water  pipes  and  mains  In  tbe  village  of  said 
Presque  Isle,  and  to  furnish  water  for  pub- 
lic and  private  purposes  In  said  Presque  Isle, 
and  to  contract  for  a  supply  of  water  for 
the  extinguishment  of  fire  or  other  purposes 
for  a  term  of  years  with  tbe  town  of  Presque 
Isle,  or  village  corporation,  and  other  persons 
and  corporations,  and  that  said  defendant 
did,  under  and  by  authority  of  said  special 
act,  construct  a  system  of  waterworks  and 
lay  water  pipes  and  mains  under  the  streets 
in  said  Presque  Isle,  and  assumed  and  under- 
took the  duties  of  a  public  water  company, 
and  began  under  a  contract  with  the  Presque 
Isle  Village  Fire  D^artment,  a  corpora- 
tion created  and  organized  under  the  provi- 
sions of  chapter  525,  p.  704,  of  tbe  Private 
and  Special  Laws  of  said  state  for  the  year 
1885,  to  furnish  water  for  public  and  private 
uses,  including  the  furnishing  of  water  and 
hydrants  to  be  used  in  extinguishing  fires  in 
said  village  of  Presque  Isle,  and  on  said  1th 
day  of  April,  1905,  was,  and  for  a  long  time 
prior  thereto  had  been,  under  said  contract, 
for  a  valuable  and  sufficient  consideration, 
furnlBbing  water  and  hydrants  for  said  pur- 
poses, and  as  such  water  company,  under 
said  contract,  It  was  the  duty  of  the  said  de- 
fendant at  all  times  to  keep  the  hydrants 
connected  with  Its  said  system  of  water- 
works in  proper  repair  and  condition  to  be 
used  at  any  time  for  the  extinguishment  ot 
fires  In  said  village;  that  a  long  time  prior 
to  said  4th  day  of  April,  1905.  said  water 
company  constructed  and  placed  in  poeltioD. 
connected  with  Its  said  water  pipes  and 
mains,  a  certain  hydrant  located  near  and 
In  front  of  a  building  beloi^lDg  to  the  plain- 
tiffs, and  situated  on  the  west  side  of  Maine 
street  in  said  village,  known  as  the  'Presque 
Isle  Opera  House,*  which  said  hydrant  said 
defendant  then  and  there  undOTtoofc  and  was 
bound  to  keep  in  proper  repair  and  condi- 
tion to  be  used  in  extinguishing  llres  hi  its 
vicinity,  but  maintained  said  hydrant  so 
carelwty  and  nei^Igently  tSiat  on  said  4th 
day  of  April,  1905,  the  water  In  said  hydrant 
was  and  for  a  long  time  prior  thereto  had 
been  frosen,  and  said  hydrant  was  ther^ 
rendered  useless ;  that  m  said  4tb  day  of 
April,  190S,  a  fire  broke  out  In  the  basement 
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of  the  plalntUte*  mid  building,  known  as 
Uie  'Presane  iBle  Opera  House,'  and  in  tbe 
Inunedlate  vicinity  of  said  hydrant,  fn»ea 
as  aforesaid,  and  tbe  plaintiffs  and  the  ilre 
department  of  said  village,  relying,  as  they 
had  a  right  to  do,  <m  the  defendant  keejdng 
said  hydrant  in  pn^er  r^lr  ai^  condition 
for  use  as  aforesaid,  as  tiie  defendant  had 
agreed  and  -vraa  required  and  bound  by  law 
to  do,  then  and  there  connected  their  hose 
to  said  hydrant  for  the  purpose  of  obtaining 
water  with  which  to  octlnguish  said  Are,  but, 
by  reason  of  tlie  careless  and  negligent  con- 
duct of  said  defendant  In  falling  to  keep 
said  hydrant  in  proper  r^mlr  and  condition 
for  use  as  aforesaid,  were  unable  to  obtain 
water  therefrom,  and  were  compelled  to 
change  to  other  hydrants  at  a  great  distance 
tberefrom.  and  after  great  loss  of  time,  dur- 
ing which  said  time,  and  as  a  result  of  said 
carelessness  and  negligence  on  the  pert  of 
tbe  defendant  In  falling  to  keep  said  hydrant 
1q  proper  repair  and  condition  to  use,  the 
Bald  fire  became  unmanageable,  and  spread 
beyond  the  c(Hitrol  of  the  plaintiffs  and  of 
■aid  fire  department,  and  oitlrely  destroyed 
said  plaintiffs*  said  building,  and  tberefrom 
spread  to  and  entirely  destroyed  another 
building  of  the  plaintiffs,  both  of  which  said 
buildings  were  then  and  there  of  tbe  value 
of  $30,000.  And  the  plaintiffs  aver  that  said 
losa  and  damages  were  sustained  by  them 
solely  by  reason  of  the  carelessness  and  neg- 
ligence and  breach  of  duty  on  the  part  of 
said  defendant  in  falling  to  keep  and  main* 
tain  said  hydrant  in  proper  repair  and  con- 
dition for  use.** 

The  defendant  water  company  filed  a  gen- 
eral demurrer  to  the  declaration.  TIm  de- 
murrer was  sustained  by  the  presiding  jus- 
tice, and  tbe  plaintiffs  excepted.  ' 

Argued  before  WHITSHOUSB,  STBOUT, 
SAVAOE^  PEABODT,  CORNISH,  and 
KING,  JJ. 

Powers  &  Archibald  and  Louis  G.  Steams, 
for  plaintiffs.  Ira  O.  Hosey  and  Charles  F. 
Dain^ett,  tor  defendant 

WHITBHOTJSB,  J.  Tills  is  an  action  on 
tbe  case,  brought  by  Individual  ownras  of 
property  destroyed  by  fire,  to  recover  dan^ 
ages  for  their  Ion  against  the  defendant  wa- 
ter company  on  the  ground  tliat  it  resulted 
from  the  n^llgent  failure  of  tbe  defoidant 
to  ke^  Its  hydrants  in  proper  condition  for 
use. 

The  defendant  filed  a  general  demurrw  to 
the  plaintiffs*  declaration.  The  demurrer  was 
sustained  by  the  presiding  Justice,  and  the 
case  comes  to  tiie  law  court  on  exceptions  to 

that  rnllng- 

It  is  alleged  in  tiw  flmt  comit  in  tbe  dec- 
laration that,  by  virtue  of  a  special  act  of 
tbe  Legislature,  the  defendant  company,  a 
public  service  corporatl<m,  constmcted  a  sys- 
tem of  watwworks  and  undertook  the  duties 


of  a  puUlc  water  company,  and  began  to 
furnish  water  for  public  and  private  uses,  in- 
cluding the  furnishing  of  water  In  hydrants 
to  be  used  In  extinguishing  Area  wttliin  the 
limits  'of  the  village  corpwation  in  Presque 
Isle  known  as  tp6  "Presque  Isle  Village  Fire 
Department";  that  it  thereby  became  tbe 
duty  of  the  d^endant  to  keep  its  hydrants 
In  proper  condition  for  use  In  the  extinguish- 
ment of  Are  In  that  village ;  that  its  liydrants 
were  so  carelessly  maintained  that  the  water 
In  the  hydrant  o^oslte  the  Presque  Isle  Opera 
House,  owned  by  the  plalntllfe,  was  frozen, 
and  the  hydrant  rendered  useless,  and  that 
In  consequence  of  the  defendant's  negligence 
In  tbat  behalf  the  opera  bonse  and  another 
building  owned  by  the  plalntUb  were  entire- 
ly destroyed  by  fire. 

In  tlie  second  count  It  is  alleged  that  In 
pursuance  of  a  fecial  act  of  tbe  Legislature 
the  defendant  constructed  a  syst^  of  water- 
wOTks  In  Presque  Ule^  and  undw  a  contract 
with  tile  Presque  Isle  Tillage  Fire  Depart- 
ment began  to  furnish  water  for  public  and 
private  uses.  Including  the  furnishing  of  wa- 
ter and  hydrante  to  be  used  In  extlnguish- 
:  lug  fires  in  the  village  of  Presque  Isle;  that 
under  Its  contract  It  was  tbe  duty  of  the  de- 
fendant at  all  times  to  ke«p  its  hydrante  In 
propw  omdltlon  fbr  use  in  extinguishing 
fires;  that  this  duty  was  so  carelessly  per- 
formed by  the  defendant  that  the  water  in 
the  hydrant  in  frtmt  of  tbe  Presque  Isle  Op- 
era House,  owned  by  the  iriainUffs,  was  al- 
lowed to  freeze  and  the  hydrant  to  become 
useless;  and  that  in  consequence  of  the  de- 
fendant's n^llgence  in  that  l)ehalf  the  opera 
bouse  and  another  bulldli^  owned  by  tbe 
plalntlfh,  of  the  total  value  of  f30.000,  were 
entirely  destroyed  by  fire. 

It  thus  appears  that  tiie  first  count  con- 
telns  no  averment  of  any  express  contract 
either  directly  between  the  water  company 
and  the  plaintiffs,  or  t)etween  the  watw  com- 
pany and  tiie  vllli^  corporation  In  whidi 
the  individual  property  destroyed  by  flre  was 
situated,  but  simply  states,  as  a  l^al .  con- 
clusion from  Ite  underteking  to  render  serv- 
Ice  as  a  public  water  company,  that  it  was 
tiie  defendant's  duty  arlsli^  therefrom  to 
malnteln  Ite  hydrante  at  all  times  In  a  prop- 
er condition  for  use.  Tb»  second  count  con- 
tains a  general  all^tion  that  tlie  defendant 
water  compaxqr  undertook  to  furnish  a  sup- 
ply of  wa^  under  a  contract  with  the  vil- 
lage corporation,  and  states  as  a  legal  con- 
clusi<m  that  It  was  the  defendant's  duty  un- 
der the  contract  to  keep  Ite  hydrante  at  all 
times  in  proper  condition  for  use,  but  falls  to 
specify  what  the  stipulatlous  of  the  contract 
were  whidi  would  Justify  such  a  conclusion. 
An  allegation  of  duty  alone,  faowerer,  is  not 
Buffidoit.  There  must  be  an  allegation  of 
facte  Buffldoit  to  create  the  duty ;  otherwise 
tbe  declaration  will  be  defective.  A  demur- 
rer only  admlte  such  facte  as  are  well  plead- 
ed In  the  declaration.  It  does  not  confess  a 
I  matter  of  law  deduced  by  either  party  from 
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the  facts  pleaded.  Nlckenon  Bxidg^rt 
Co.,  4S  Gonn.  24,  S3  Am.  Rejk.  1. 

It  may  therefore  be  a  matter  of  grare 
doubt  whether  the  Important  question  argued 
by  comisel  Is  properly  raised  by  the  plead- 
ings ;  but  inasmuch  as  this  objection  appears 
from  the  argument  to  have  been  waived  by 
counsel,  the  case  has  been  crasldered  npon 
tbe  assumption  that  It  was  the  duty  of  the 
water  company,  as  between  the  village  cor- 
poration and  Itself,  to  keep  its  hydrants  in 
proper  condition  tot  use  In  furnishing  water 
for  the  exUngulshmoit  of  fires  In  winter  as 
well  as  In  snmmo:. 

This  court  is  thus  for  the  first  time  brought 
face  to  face  with  the  question  whether  an 
Individual  owner  of  property  destroyed  by 
fire  can  maintain  an  action  on  the  case 
against  a  public  service  water  company  for 
a  loss  resulting  from  tbe  negligent  failure 
of  the  company  to  funilsh  a  supply  of  wa- 
ter, either  In  a  case  where  tbe  duty  of  the 
company  to  furnish  water  arises  solely  from 
an  accepted  service  for  general  fire  purposes, 
or  from  a  general  contract  on  tbe  part  of  the 
water  company  with  the  municipality  to  fur- 
nish water  for  such  puriroses,  without  a  spec- 
IBcatlon  of  any  particular  thing  to  be  done 
to  that  end,  and  without  any  stipulation  re- 
specting liability  for  losses  by  fire.  But  the 
question  has  been  decided  In  numerous  other 
Jurisdictions,  state  and  federal,  and  It  must 
be  admitted,  and  it  is  conceded  by  the  plain- 
tlfTs,  that  the  overwhelming  weight  of  au- 
thority is  against  the  maintenance  of  the 
action.  It  Is  insisted,  however,  in  behalf  of 
the  plaintiffs,  that  although  an  action  ex  con- 
tractu might  not  be  maintainable,  yet,  the 
water  company  having  received  valuable  fran- 
chises under  Its  charter  and  comiwnsatlon 
for  the  service  from  taxation  of  individual 
property  owners  in  the  munlcl|)ality.  It  Is 
bound  as  a  matter  of  public  duty  to  perform 
Its  contract  and  for  any  negligence  on  Its 
part  Is  liable  in  damages  to  tbe  Individual 
sufferers,  tbe  contract  serving  only  as  a 
measure  of  tbe  duty  resting  upon  such  a  pub- 
lic service  corporation.  Tbe  plaintiffs  recog- 
nize the  general  rule  of  law  that  one  who  Is 
not  a  party  to  a  simple  contract,  and  from 
whom  no  consideration  Is  received,  cannot 
maintain  a  suit  on  tbe  ccmtract,  and  that  a 
promise  made  by  one  person  to  another  for 
the  benefit  of  a  third  who  Is  a  stranger  to 
tbe  consideration  will  not  support  an  action 
by  the  latter,  bat  It  Is  contended  that  in 
this  class  of  cases  the  consideration  does 
move  from  the  individual  taxpayer  of  the 
municipality. 

It  Is  contended  In  behalf  of  the  defendant 
water  company  that  its  contract  with  tbe  vil- 
lage corporation,  known  as  the  "Presque  Isle 
Fire  Department,"  to  famish  water  through 
hydrants  for  the  extinguishment  of  fires,  did 
not  make  the  plaintiffs  parties  or  privies  to 
that  contract,  and  that  those  who  are  not 
parties  or  privies  to  a  contract  cannot  main* 


tain  an  action  of  tort  for  the  breach  of  a 
duty  arising  solely  out  of  the  contract. 

It  la  the  opinion  of  the  court  that  the 
plaintiffs'  dedaratlon  is  not  suflScient  in  stiV 
stance,  and  that  the  action  is  not  maintiin- 
able. 

The  dlsthactlve  character  of  monidpal  co^ 
poratlona  In  this  state,  and  tbe  drcumstaooes 
and  conditlmiB  under  which  the  <^clala  chos- 
en by  than  are  deemed  to  act  tither  as  cor- 
porate agents  or  as  public  officers  engaged  ia 
the  dladia^  of  duties  imposed  by  general 
law,  have  been  subjects  of  frequent  exsmlni- 
tlon  and  discussion  la  the  recent  decislitns 
of  this  court  Lovejoy  v.  Foxcroft,  91  Me. 
367,  40  Atl.  141 ;  Burrlll  t.  Augusta.  78  Me. 
118.  8  Atl.  in.  57  Am.  Bep.  788;  Mltcbe!! 
V.  Rockland,  52  Me.  118. 

It  Is  only  necessary  to  be  reminded  here 
that  the  Inhabitants,  of  the  several  citit« 
and  towns  in  this  state  are  not  Tolontary 
associations  or  business  cfwporatltms.  but 
{ political  agendes  created  for  the  more  ef- 
fectual discharge  of  certain  duties  of  pollti- 
'  cal  government,  and  that  the  powers  and 
liabilities  of  these  agencies  are  tmly  such  u 
are  conferred  and  created  by  the  L^slatur?. 

It  may  be  obsorved,  then,  in  the  first  plan>. 
that,  when  a  municipal  corporation  hselt 
by  authorl^  of  its  charter  maintains  a  sys- 
tem of  waterworks  for  the  use  of  Its  fire  i]<>- 
partment.  It  Is  performing  a  public  or  gov- 
ernmental duty,  and  it  Is  uniformly  held 
upon  what  seems  to  be  entirely  satlsfaotur.? 
reasoning,  that  in  such  a  case  the  munici- 
pal corporation  is  not  liable  to  individual 
taxpayers  for  falling  to  provide  an  adequate 
supply  of  water  for  the  extinguishment  ot 
fires,  unless  expressly  made  so  by  provislKii^ 
of  the  statute.  2  DUl.  Man.  Corp.  dT'*: 
Talnter  v.  Worcester,  123  Mass.  311.  23  Am. 
Rep.  90;  Miller  v.  Minneapolis,  73  Miii:i- 
131,  77  N.  W.  788;  Mendel  v.  City  of  Wii^-t:- 
Ihg,  28  W.  Va.  233.  57  Am.  Rep.  6G4 ;  Van- 
horn  V.  City  of  Des  Moines,  G3  Iowa,  447. 
19  N.  W.  293,  50  Am.  Rep.  750 ;  Hayes  r. 
Oshkosh,  S3  Wis.  314,  14  Am.  Rep.  TOa 

If  now.  Instead  of  maintaining  a  system  nC 
waterworks  of  Its  own  for  the  purpose  of 
supplying  water  for  the  ezUngulahmeat  «f 
hres,  a  municipal  corporation  contracts  with 
a  water  company  to  fumMi  water  for  tbal 
purpose,  the  numerous  declstons  of  the  courts 
of  last  resort  in  other  states  and  In  the  feil- 
cral.  courts,  as  before  Indicated,  are  prao- 
ttcally  unanimous  In  holding  that  the  wai^T 
company  is  not  liable  to  ^e  individual  otro- 
er  of  property  which  has  been  destroyed  br 
fli-e  by  reason  of  the  companjr's  teUnre  to 
furnish  an  adequate  supply  of  water  to 
tlngulsh  fires.  The  apparent  exceptions  vV.l 
be  noted  and  considered  hereafter,  as  stat- 
ed by  the  court  in  Mott  v.  ^ater  Co..  48  Kaa. 
12,  28  Pac.  969,  15  L.  R.  A.  375,  90  Am.  St 
Rep,  207 :  "The  fact  that  a  city  levies  aod 
collects  a  tax  to  be  paid  to  a  water  com- 
pany does  not  create  any  privity  of  Interei^t 
between  the  water  company  and  a  citlzeii  or 
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a  resident  of  the  clt7-  In  making  su<:h  con- 
tract tlie  city  discharges  one  of  Its  duties 
for  whicb  it  was  created,  and  in  raising  the 
required  money  it  only  provldefl  tbe  consid- 
eration dne  from  it  by  virtue  of  the  con- 
tract. A  water  company  could  not  proceed 
directly  against  a  citizen  or  resident  In  the 
first  instance  for  unpaid  money  due  under 
tiie  contract  from  the  city.  •  •  •  If  a 
city  Is  not  liable  to  Its  citizens  or  residents, 
the  water  company  Is  not  liable  to  such 
citizens  or  residents  upon  a  contract  between 
it  and  the  city.  The  contract  In  such  a  case 
is  between  the  city  and  the  water  company 
only.  •  •  •  The  law  which  authorizes 
cities  to  contract  with  Individuals  and  com- 
panies for  the  building  and  operating  of  wa- 
terworks confab  no  powers  upon  a  city  to 
make  a  contract  of  Indemnity  for  the  Indi- 
vidual benefit  of  a  citizen  or  resident  of  the 
city  for  a  breach  of  the  same." 

In  this  state,  section  76,  c.  4,  Bev.  St.,  em- 
powers municipal  corporations  to  "contract 
for  a  supply  of  water  for  municipal  uses," 
but  It  was  obviously  not  the  design  of  this 
statute  to  authorize  cities  and  towns  to 
malte  contracts  to  Indemnify  individual  own- 
ers for  the  loss  of  property  by  fire  resulting 
from  the  neglect  of  its  officials  to  furnish  an 
adequate  8UM>ly  of  water  to  extinguish  It, 
and  there  Is  no  suggestion  In  this  case  that 
any  such  express  contract  was  in  fact  ever 
made  or  attempted  to  be  made  between  the 
village  corporation  and  the  defendant  water 
company. 

One  of  tlie  earliest  cases  in  which  this 
question  was  directly  Involved  was  Nlcker- 
son  V.  Bridgeport  Hydraulic  Company,  46 
Conn.  24,  3S  Am.  Rep.  1,  which  came  before 
the  Supreme  Court  of  that  state  in  1878- 
Two  of  the  counts  In  the  declaration  are 
strikingly  similar  to  those  In  tbe  case  at  bar, 
and  the  case  has  been  cited  above  upon  the 
question  of  pleading.  The  essential  aver- 
ments were  that  the  water  company  had 
negligently  failed  to  provide  a  supply  of  wa- 
ter for  the  hydrants  to  enable  the  city  to 
perform  a  public  duty  which  It  owed  to  the 
plalntlfts  and  others  to  exttugulsh,  fires.  In 
tbe  opinion  the  court  say:  "The  most  that 
can  be  said  Is  that  the  defendants  were  un- 
der obligation  to  supply  the  hydrants  with 
water.  The  city  owed  a  public  duty  to  the 
plaintiffs  to  extinguish  their  fire.  The  hy- 
drants were  not  supplied  with  water,  and  so 
the  city  was  unable  to  perform  Its  duty.  We 
think  it  clear  that  there  was  no  contract  re- 
lation between  the  defendants  and  the  plain- 
tiffs, and  consequently  no  duty  which  can  be 
tbe  basis  of  a  legal  claim." 

In  1887  tbe  question  came  before  tbe  Su- 
preme Court  of  Pennsylvania  In  the  case  of 
Beck  V,  KIttanning  Water  Co.  (Pa.)  H  Atl. 
300.  The  defendant  was  under  contract  to 
supply  the  town  and  its  residents  with  wa- 
ter. The  pialntifTs  brewery  was  destroyed 
by  Are  by  reason  of  the  neglect  of  the  de- 
fendant to  provide  a  supply  of  water  for 


the  hydrant  In  tliat  vicinity.  But  the  court 
say :  "The  plaintiff  in  this  case  had  no  con- 
tract with  the  defendant  for  a  supply  of  wa- 
ter for  the  extinguishment  of  fires,  hence  It 
owed  him  no  duty  In  this  respect,  and  im 
the  basis  of  such  contract  he  had,  of  course, 
no  cause  of  action.  As  to  the  contract  with 
tbe  borough,  with  that  he  had  nothing  to 
do.  That  was  a  matter  between  the  mu- 
nicipality and  the  water  company,  and  his 
Interest  In  It  is  too  remote  to  raise  such  a 
privity  therein  as  would  enable  him  to  main- 
tain this  suit" 

In  Davis  v.  Clinton  Waterworks  Co.,  54 
Iowa,  69,  6  N.  W.  126,  37  Am.  Rep.  185,  the 
plaintiff  sought  to  recover  the  value  of  her 
buildings  by  fire,  upon  the  ground  that  tbe 
loss  resulted  from  the  defendant's  failure  to 
perform  Its  contract  with  the  city  to  supply 
water  for  the  extinguishment  of  fires.  It 
was  held  that  there  was  no  snch  privity  of 
contract  between  the  plaintiff  and  the  ci^, 
or  between  the  plaintiff  and  the  defendant 
water  company,  as  would  enable  her  to  main- 
tain an  action  against  the  water  company 
upon  the  facts  stated.  In  the  opinion  the 
court  say :  "The  city,  In  exercise  of  its  law- 
ful authority  to  protect  the  property  of  the 
people,  may  cause  water  to  be  suMJlied  for 
extinguishing  fires,  and  for  other  objects 
demanded  by  the  wants  of  the  people.  In 
the  exercise  of  this  authority,  it  contracts 
with  defendant  to  supply  the  water  demand- 
ed for  these  purposes.  The  plaintiff  receiv- 
ed benefits  from  the  water  thus  supplied  In 
common  with  all  the  people  of  the  dty. 
These  benefits  she  received  just  as  she  does 
other  benefits  from  the  municipal  govern- 
ment, as  the  benefits  enjoyed  on  account  ot 
Improved  streets,  peace  and  order  enforced 
by  police  regulations,  and  the  like.  It  can- 
not be  claimed  that  the  agents  or  officers  of 
the  city  employed  by  the  municipal-  govern- 
ment to  supply  water,  Improve  the  streets, 
or  maintain  good  order  are  liable  to  a  citi- 
zen for  loss  or  damages  sustained  by  reason 
of  the  failnre  to  perform  their  duties  and 
obligations  In  this  respect.  They  are  em- 
ployed by  the  city,  and  responsible  alone  to 
the  city.  The  people  must  trust  to  the  mu- 
nicipal government  to  enforce  the  dL^vharge 
of  duties  and  obligations  by  the  officers  and 
agents  of  that  government"  NIckerson  v. 
Bridgeport  Co.,  stipra,  was  one  of  the  au- 
thorities cited  in  support  of  the  decision. 

This  doctrine  was  reaffirmed  In  Vanhom 
V.  Des  Moines.  63  Iowa,  448.  10  N.  W.  293. 
50  Am.  B&p.  750,  and  In  Becker  v.  Keokuk 
Waterworks,  79  Iowa,  419.  44  N.  W.  694,  18 
Am.  St  Rep.  377,  although  In  the  Des  Moines 
Case  the  city  had  taken  a  contract  from  the 
company  to  protect  It  from  liability  which 
might  arise  from  the  negligence  of  the  com- 
pany, and  in  tbe  latter  case  It  was  provided 
by  ordinance  that  the  water  company  should 
be  liable  for  all  injuries  to  persons  or  prop- 
erty caused  by  its  negligence. 

To  the  same  effect  was  Howsmon  v,  Tren- 
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ton  Water  C^.,  119  Mo.  304,  24  S.  W.  784,  28 
U  B.  A.  140,  41  Am.  St  Bep.  654  (1883), 
wbae  It  was  held  tbat  a  water  company 
that  contracts  with  a  town  to  farnlsh  an 
adequate  supply  of  water  to  extinguish  fires 
and  agrees  to  be  liable  for  damages  from 
fire  resulting  from  Its  negligence  cannot  be 
sued  on  the  contract  by  a  citizen,  though  he 
and  other  citizens  pay  a  special  tax  to  the 
company  under  the  contract  In  the  opin- 
ion the  court  give  tbe  following  reasons, 
among  others:  "A  municipal  corporation, 
in  making  contracts  for  the  benefit  of  lt» 
citizens,  acts  for  than  collecttvely,  and  for 
all  of  them,  in  every  act  and  the  relation 
of  privity  is  not,  and  cannot  be,  introdaced 
Into  such  contracts  by  reason  of  taxpaying 
or  the  discharge  of  any  civic  duty  by  any 
Individual  citizen." 

■^The  town  had  no  authority  to  make  a 
contract  to  Indemnify  the  plaintiff  for  the 
loss  of  his  proporly  by  fire  resulting  from 
die  neglect  of  its  agents  or  servants  to  fur- 
nish an  adequate  supply  of  water  to  put  It 
out  And  therefoTcr  could  not  make  sn^  a 
contract  that  would  be  binding  on  another." 

It  ta  true  that  special  reference  la  made 
in  the  opinion  to  the  fact  Uiat  this  waa  an 
action  on  the  contract  But  the  existence 
of  a  duly  to  the  plalntUf  was  an  Indispensa- 
ble element  of  any  legal  claim.  N^tflgence 
which  consists  merely  in  the  breach  of  a 
contract  will  not  afford  ground  for  an  ac- 
tion by  any  one  who  Is  not  a  party  to  the 
contract  and  not  a  person  fw  whose  benefit 
the  contract  waa  avowedly  made.  Heaven 
V.  Pender,  L.  R.  11  Q.  B.  Dlv.  603;  Nlckcr- 
Bon  V.  Bridgeport  Water  Co.,  46  Oonn.  24. 
38  Am.  Bep.  1;  Shearman  &  Bedfleld  on 
tieg.,  i  116.  "The  violation  of  a  contract 
entered  Into  with  the  public,  the  breach  be- 
ing by  mere  omission  or  nonfeasance,  is  no 
tort  direct  or  indirect  to  the  iHrivate  prop- 
erty of  an  Individual,  though  he  be  a  tax- 
payer to  the  government  Unless  made  so 
by  statute,  the  city  is  not  liable  for  faUlng 
to  protect  the  inhabitants  against  tilie  de- 
struction of  property  by  fire."  Fowler  v. 
Athens  City  Waterworks  Co.,  83  Ga.  219,  9 
8.  E.  673,  20  Am.  8t  Kep.  318;  House  v. 
Houston  Waterworks  Co.,  88  Tex.  283,  81  S. 
W.  179,  28  L.  B,  A.  532. 

The  question  arose  in  Wisconsin  In  1892, 
In  the  case  of  Britton  v.  Oreen  Bay  Water- 
works Company,  81  Wis.  48,  51  N.  W.  84, 
29  Am.  St  Bep.  856,  and  It  was  held  that  a 
water  company,  under  contract  with  a  mu- 
nicipal corporation  to  furnish  water  for  the 
extlngulsbment  of  fires,  does  not  become 
liable  to  suit  by  a  private  citizen  for  loss  of 
his  property  by  fire  owing  to  the  negligence 
or  the  company  in  not  furnishing  a  suffi- 
cient supply  of  water.  It  Is  said  in  the 
opinion:  "It  seems  to  be  impossible  to  find 
any  sound  legal  principle  on  which  the  lia- 
bility of  the  defendant  to  the  plaintiff  can 
be  predicated.  •  •  •  Could  the  defend- 
ant have  reasonably  aupposed  that  by  this 


contract  with  the  city  It  waa  contracting 
with  or  Incurring  liability  to  eadi  of  its 
luliBbitants,  and  that  if  it  might  be  sued 
by  each  one  indirectly  and  separately? 
*  *  *  Is  it  a  hardship  that  the  plaintiff 
cannot  recover  In  such  a  case?  So  It  Is  in 
case;  the  city  la  sued  tm  n^ilect  of  its 
duty  in  not  furnishing  the  necessary  ma- 
chinery for  patting  out  fires.  It  is  not  great- 
er hardship  in  one  case  than  in  the  other; 
the  dnty  of  furnishing  water  and  nstos  it  to 
put  out  fires  still  ranalns  in  the  dty.  That 
duty  has  not  bem,  if  it  could  be,  transferred 
to  the  company.  The  company  Is  bound 
only  by  its  contract  and  liable  to  the  diy 
alone  as  the  other  contracting  parly." 

In  .1894  the  qn«tion  came  before  the  Sfr 
preme  Court  ot  Indiana  in  Fitcb  t.  Bey^ 
monr  Compaiv*  189  Ind.  21^  87  N.  E. 
47  Am.  8t  B^  BSe,  and  tqxm  demniTer 
to  the  complaint  charging  facts  almtlar  to 
those  in  Britton  t.  Water  Co..  81  Wis.  48w 
61  X.  W.  84.  28  Am.  St  Bep.  866,  It  waa 
held  that  ttw  water  company  bad  under- 
taken no  public  duty  which  would  make  it 
liable  to  the  plaintiff,  and  that  the  plaintiff 
had  no  privity  in  the  contract  of  tlie  dty 
with  the  water  company. 

In  the  vary  recent  and  carefully  oonsidr 
ered  case  of  Lovejoy  v.  Bessemn  Water- 
works Co.,  146  Ala.  874,  41  South.  70.  6  U 
B.  A.  (N.  S.)  429  (1906),  the  court  reached 
the  same  conclusion,  citing  18  decisions  In 
support  of  It  The  opinion  there  says:  "The 
overwhelming  weight  of  authority  is  against 
the  right  of  the  plaintiff  to  maintain  this 
action.  The  reason  why  he  may  not  do  so 
is  that  there  is  a  want  of  privity  between 
him  and  the  defendant  which  disables  him 
from  suing  for  a  breach  of  the  contract  or 
for  the  breach  of  duty  growing  out  of  the 
contract  It  is  impossible  at  this  late  day 
to  say  anything  new  upon  the  subject,  and 
It  would  be  affectation  to  attempt  any  elab- 
orate discussion  of  the  question  Involved." 

"We  recognize  that  the  absence  of  a  rem- 
edy by  suit  for  damages  for  a  failure  by  a 
water  company  to  furnish  water  for  tire 
purposes,,  according  to  its  contract  with  a 
city,  leaves  the  subject  'In  an  extremely  on- 
satisfactory  p'osltlon,'  as  stated  In  the  note 
to  Britton  V.  Waterworl«  Company,  29  Am. 
St  Bep.  856,  863.  yet  as  the  learned  an- 
notator  suggests,  the  only  security  would 
seem  to  be  in  legislation,  or  in  the  Incorpo- 
ration of  some  suitable  provision  In  future 
contracts  of  this  description,  whoever  the 
taxpayer  desires  to  reserve  a  personal  reme- 
dy against  the  wat»  company.'  It  Is  not 
the  function  of  a  court  to  make  law  to  fit 
bard  cases." 

See,  also,  Allen  &  C.  Mfg.  Co.  v.  Water- 
works Co.,  lis  La.  1091.  37  South.  980,  68 
L.  B.  A.  650,  104  Am.  St  Bep.  526;  Baton 
V.  Waterworks  Ca,  37  Neb.  546,  66  N.  W. 
201,  21  L.  B.  A.  653.  40  Am.  St  Bep.  610; 
Bush  V.  Artesian  Water  Co.,  4  Idaho,  sist, 
43  Pac.  69,  95  Am.  St  Bep.  161;  Wilkinson 
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T.  Light  H.  &  W.  Co..  7S  Hl88.  888,  28  Soutb. 
877;  Feirls  t.  Water  CO.,  16  Not.  44.  40 
Am.  Rep.  485. 

In  the  federal  courts  the  adjudications 
hare  been  to  the  ume  elEect 

In  the  recent  case  of  Metropolitan  l^t 
Co.  V.  Topekft  Water  Co.  <C.  a)  132 
702,  the  comt  said:  *^lie  question  of  the 
llabllit7  a  water  company  to  respond  in 
damages  to  a  resident  of  a  city,  the  owner 
of  iHToperty  destrc^ed  by  flre,  on  sccoant  of 
the  faUnra  of  the  water  company  to  fulfill 
its  contract  with  the  dty  In  fnmMilng  an 
adequate  supply  of  water  and  a  stipulated 
pressure  for  the  extinguishment  of  fires,  has 
many  times  received  the  consideration  of 
the  courts  of  last  resort  In  this  country,  and 
the  idmost  unlTexsa]  holding  is  that  there 
is  no  such  priTlty  of  contract  between  the 
indlTidnal  citizen,  though  a  taxpayer  who 
ccHitrtbutes  to  the  fund  disbursed  by  ttie 
dty  in  the  payment  <tf  hydrant  rentals,  and 
the  watw  company,  as  will  authorize  any 
recoTcry  for  damages  so  sustained.  Boston 
Safe  Deposit  &  Ttust  Co.  t.  Salem  Water 
Go.  (C  a)  M  Fed.  238." 

On  the  other  hand,  three  cases  are  cited 
In  support  of  the  plaintiff's  contention  that 
such  an  action  for  negligence  is  maintain- 
able in  favor  of  an  Individual  owner  of 
property  against  a  water  company  under 
contract  with  the  municipality  to  fnmlsh  a 
supply  of  water.  The  first  case  In  which 
this  doctrine  is  held  is  Paducah  Lumber  Co. 
V.  Padacah  Water  Co.,  89  Ky.  840,  12  S.  W. 
554,  13  S.  W.  249.  7  L.  R.  A.  74,  25  Am.  SL 
Rep.  B36.  But  It  disttactly  appears  In  the 
oplnl<ui  in  that  case  that  there  was  a  pri- 
vate contract  directly  between  the  water 
company  and  the  plaintiff  lumber  company, 
and  no  cases  are  cited  in  the  opinion,  and 
the  case  Itself  Is  not  an  authority,  to  sus- 
tain the  plaintiff's  contention  at  bar.  Gor- 
rell  T.  Greensboro  Water  Co.,  124  N.  G  328, 
82  S.  m  720,  46  L.  R.  A.  513,  70  Am.  St  Rep. 
S98,  and  Mugge  v.  Tampa  Waterworks  Co., 
02  Fla.  371,  42  South.  81,  6  L.  R.  A.  (N.  S.) 
1171,  120  Am.  St  Rep.  207,  follow  the  Pa- 
dacah Case  In  Kentucky,  although  the  facts 
are  materially  different  It  is  sufficient  to 
observe  that  the  reasoning  in  those  cases  Is 
not  satisfactory. 

These  numerous  expressions  of  Judicial 
opinion  have  been  so  nearly  unanimous,  and 
the  conclusions  reached  by  so  many  courts 
of  emlnoit  respectability  and  anthorl^  have 
been  so  uniformly  opposed  to  the  mainte- 
nance of  such  actions  by  individual  prop- 
erty ovmers,  that  the  rule  may  properly  be 
regarded  as  settled  law,  and,  while  this 
court  has  never  been  unmindful  of  the  flexi- 
bility and  creative  power  of  the  law  to  meet 
the  progressive  developments  of  the  age,  it 
has  never  hastily  or  inconsiderately  reject- 
ed principles  established  by  sound  reason  or 
doctrines  sanctioned  by  long  experience. 


But  tiie  preposition  advanced  by  the  plaiu- 
tlffs  would  require  water  companies  to  as- 
sume, to  some  extoniv  the  responslhllity  of 
insurers,  and  It  does  not  satisfactorily  ap- 
pear that  snch  a  doctrine  would  be  more  in 
harmony  with  considerations  of  public  poli- 
cy, ot  more  consonant  with  reason  and  Jus- 
tice, than  tho  established  rule.  Ample  op- 
portunities are  already  afforded  for  all  prop- 
erty owners  to  obtain  Insmrance  agabist  loss- 
es flre,  and  the  assumption  of  such  risks 
by  water  companies,  even  In  a  modified  de- 
gree, would  result  In  double  insurance  and 
largely  increase  water  rates.  Furthermore, 
capital  would  not  readily  seek  investments 
in  enterprises  involving  a  public  service  ex.- 
posed  to  Incalculable  hazards  and  constant 
litigation.  In  the  practical  admlidstration 
of  the  law  the  established  rule  has  not  been 
found  the  cause  of  extraordinary  hardships 
or  the  occasion  for  exceptional  complaints. 

The  entry  must  accordingly  be: 

Exccfptions  overruled. 

Demurrer  sustained. 

Declaration  adjudged  Insufficient. 


PALATINE  INS.  CO.  v.  O'BRIEN. 

ffBBIEN  V.  PALATINE  INS.  CO. 
(two  casea^. 

(Court  of  Appeals  of  Maryhind.  Dec.  2,  1808.) 

1.  InSUKAHOX  (S  607*)— REmM—POUOT— OOF- 
BTBUCnOR— EXIXRT  OF  I^BILITT. 

Under  a  policy  InsnriDg  lenta,  bat  reqair- 
ing  iDsared  to  rebuild,  and  provioliir  that  in- 
sared  should  not  be  Bablfl  Deyond  uie  actaal 
value  destroyed  by  fire  (or  Iobb  caused  by  ordi- 
nance or  Inw  rerulating  coostmction  or  repair 
of  bnildlngs  or  by  IntemiptloD  of  busineaB  or 
otherwise,  iosarer  Is  not  liable  for  loss  of  rent 
caused  by  the  city  authorities  In. delaying  re- 
building, pending  <»-dInance  relocating  street 
lines. 

[Eid.  Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  S  1283;   Dec.  Dig.  I  S07.*] 

2.  IifSUBAiiOBrt  507*)— Rents— Policy— CoK- 

STBUCTTOH— ^TBNT  OF  LlABILIIT— "IlfTBB- 
BUPTIOH  OF  BXTSIHESS." 

Under  a  policy  insuring  rents,  trat  r^ 
quiring  insnred  to  rebuild  as  soon  as  the  natart 
of  the  case  would  admit,  and  providing  that 
insurer:  should  not  be  liable  (or  loss  caused  bj 
"interruption  of  business,"  Insurer  is  not  liablr 
for  toss  of  rent  from  interraptlou  of  traslnesa 
caused  by  delays  in  rebuilding  resulting  from 
the  fall  of  dAris  of  the  fixe  thraoghout  the 
burnt  district 

[Ed.  Note.— For  other  cases,  see  Insurance 
Cent  Dig.  S  1283;  Dea  Dig.  |  007.*} 

3.  IRBUBANCE  ({  646*)— Bxn»— Possisszoit— 

PBESnUFTIONS. 

Under  a  poU^  Insuring  cents,  but  requli^ 
ing  insured  to  rebuild  as  soon  as  the  nature  of 
the  case  would  admit.  It  must  be  presumed,  in 
the  absence  of  proof  to  the  contrary,  that  in- 
sured took  possession  of  the  premises  to  rebuild 
as  soon  after  the  flre  as  possible. 

[Ed.  Not&— For  other  cases,  see  Insurance 
Cent  Dig.  II  1660,  1665 ;  Dee.  Dig.  |  646.*] 

4.  iNStTBANCB  (|  6lS*)  —  BXITrs'— LXABIUTT— 

Ebtoppel. 

Insurer  of  rents  precluded  itself  from  claim- 
ing that  no  rent  was  due  under  the  policies  sued 


•Tar  othsr  Msaa  see  soaie  tople  sad  stcUoa  NUHBBR  ta  Dto.  *  Am.  Digs.  IHT  to  dats^  *  ftepoitsr  XnOena 
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OD  by  paying  Into  coart  snms  of  moDey  claim- 
ed to  cover  insurer's  HablU^. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Ceat.  Dig.  §  1533;  Dec.  Dig.  §  615.«] 

Appeals  from  Superior  Court  of  Baltimore 
City;  Tbos.  Ireland  Elliott,  Judge. 

Actions  by  Katlierine  T.  O'Brien  against 
the  Palatine  Insurance  Company.  From  the 
Judgments  both  parties  appeal.  Affirmed. 

See.  also,  68  Atl.  481. 

The  following  prayers  were  requested  by 
plaintiff: 

(1)  "The  plaintiff  prays  the  court  to  In- 
struct the  Jury  that  the  proper  measure  of 
damages  In  this  case  Is  the  actual  loss  of 
such  rents,  If  any,  from  the  property  de- 
scribed In  the  evidence,  that  they  shall  find 
the  plaintiff  has  sustained,  not  exceeding  the 
sum  Insured,  from  the  date  of  the  Are  until 
such  time  as  the  premises  could  be  restored 
or  rebuilt  as  promptly  as  the  nature  of  the 
case  would  admit,  with  interest  on  such  rents 
after  60  days  from  the  time  proofs  of  loss 
were  submitted  to  the  defendant,  If  they  so 
find  such  proofs  of  loss  to  hare  been  submit- 
ted; provided  the  sum  found  shall  be  in  ex- 
cess of  the  amount  paid  Into  court  in  this 
case,  to  wit,  ^l,130i"  Refused. 

(2)  "The  plaintiff  prays  the  court  to  in- 
struct the  Jury  that  the  proper  measure  of 
damages  in  this  case  is  the  actual  loss  of 
such  rents,  If  any,  from  the  property  describ- 
ed in  the  evidaice  that  they  shall  find  the 
plaintiff  has  susbiined,  not  exceeding  the 
sum  Insured,  from  the  date  of  the  fire  until 
such  time  as  the  premises  could  be  restored 
or  rebuilt  promptly  as  the  nature  of  the 
c.ise  would  admit,  with  Interest  on  sucb 
rents  after(  60  days  from  the  time  proofs  of 
loss  were  submitted  to  the  defendant.  If  they 
so  find  Buch  prooifs  of  loss  to  hare  been  sub- 
mitted; provided  the  sum  found  sball  be  in 
excess  of  tbe  amount  paid  into  court  in  this 
case,  to  wit,  $1,150;  but  the  refusal  of  tbe 
city  authorities  to  allow  the  plaintiff  to  re- 
build for  a  certain  time,  as  set  out  in  the 
evidence.  If  they  find  such  refusal,  is  not  a 
circumstance  proper  to  be  considered  In  ar- 
riving Ht  Buch  loss  of  rent."  Refused.- 

CI)  "Tbe  plaintiff  prays  the  court  to  In- 
struct the  jury  that  there  Is  no  evidence  in 
this  case  of  any  arbitration  and  award,  and 
no  consideration  shall  he  given  to  the  nrbl- 
trntlon  and  award  set  aside  and  declared 
void  by  the  United  States  Circuit  Court." 
Conceded. 

(4)  "That,  if  the  Jury  find  for  the  plaintiff 
In  excess  of  the  sum  of  $1,150  paid  Into 
court  in  this  cause,  they  are  to  allow  Inter- 
est on  the  sum  so  found  from  60  days  after 
proofs  of  loss  were  submitted  to  the  date 
of  this  trial,  If  they  Snd  such  proofs  of  loss 
to  have  been  submitted,"  Refused. 

Defendant's  prayers: 

(1)  "That  there  has  been  offered  in  these 
actions  no  legally  suflicient  evidence  of  the 


amount,  If  any,  of  rents  actually  lost  by  the 
plaintiff  by  reason  of  tbe  destruction  by  fire 
of  the  buildings  mentioned  In  the  evideDoeb 
and  therefore,  undw  tbe  pleadings  and  the 
evldeice  In  these  actlwiB,  the  plsintlfl  can 
only  recover  nominal  damages."  Refused. 

(2)  "That  the  allied  action  or  nonactloii 
of  the  Baltimore  dty  authorities  with  re- 
gard to  estaUlstiing  grades  and  bolldtng 
lines  on  Oraman  street,  betwem  Charies 
and  Zjight  streets,  and  the  allied  refusal  of 
the  building  inspector  to  issue  penults  for 
the  erection  of  buildings  at  the  place  in 
question,  are  not,  under  the  terms  of  tbe 
polidee  offwed  In  evidence  In  these  cases, 
to  be  considoed  by  the  Jury  in  arriving  at 
tbdr  verdict,  and  the  delays,  if  any.  that 
are  caused  by  the  same  or  any  of  them  do 
not  entitle  the  plaintiff  to  recover,  under  tbe 
pleadings  and  evldoice  in  these  cases,  the 
amount,  if  any,  of  rents  for  the  time  covered 
by  such  delays."  Granted. 

(3)  "That  under  the  terms  of  the  policies 
offered  In  evidence  the  plaintiff  is  not  en- 
titled to  recover  for  any  loss  or  damage  by 
fire,  other  than  direct  loss  or  damage  by  fire 
to  the  property  in  said  policies  described; 
and  therefore,  under  the  pleadings  and  evi- 
dence in  these  cases,  the  plaintiff  Is  not  en- 
titled to  recover  the  amoimt  of  alleged  rents 
of  the  plaintiff's  premises  In  question  for  the 
time  of  allied  delays  in  rebuilding  caused 
by  other  reasons  than  the  destruction  by 
fire  of  the  buildings  on  ber  said  premises, 
even  though  the  Jury  shall  And  that  such  de- 
lays, if  any,  were  due  to  the  obstruction  of 
tbe  neighboring  streets,  alleys,  and  ground 
as  a  result  of  the  destruction  by  fire  of  build- 
ings and  property  belonging  to  persons  other 
than  plaintiff,  and  that  the  fire  that  destroy- 
ed such  buildings  on  the  property  of  others, 
as  well  as  those  of  tbe  plaintiff,  was  part  of 
a  general  conflagration  that  swept  over  a 
large  portion  of  the  city  of  Baltimore." 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE. PBARCB,  SCHMUCKER,  BURKE. 
THOMAS,  WORTHINGTON,  and  HEN- 
RY, JJ. 

John  J.  Donaldson,  for  Palatine  Ins.  Co. 
Hyland  P.  Stewart,  for  ICatherlne  T.  O'Brlt-n. 

PEARCE.  J.  This  Is  the  second  time 
these  cases  have  been  before  this  court,  be- 
ing argued  at  the  October  term,  190T,  and 
decided  January  8,  10*^8,  the  opinion  being 
reported  in  68  Atl.  484.  They  are  two  ac- 
tions of  assumpsit  brought  by  Katherlne  T. 
O'Brien  against  the  Palatine  Insurance  Com- 
pany, an  English  corporation,  upon  two  sep- 
arate policies  insuring  certain  roits  Issuing 
out  of  premises  belonging  to  and  leased  by 
Mrs.  O'Brien.  The  buildings  upon  these 
premises  were  destroyed  by  fire  on  February 
7, 1904,  when  a  large  part  of  the  city  of  Bal- 
timore was  swept  by  the  great  conflagration 


'For  otber  cues  tea  mu«  topic  aod  lectlon  NUMBER  In  Dec.  *  Am.  Din-  UO?  to  date,  ft  Reporter  Indasee 

Digitized  by  Google 


PALATINE  UIS.  00.  v  O'QRIEN. 


777 


of  Uiat  dfttft  and  the  day  folloTrtBg.  Hie 
rents  payable  at  the  time  of  the  fire  by  the 
lessees  of  these  premises  were  $280  per 
month  from  the  prop^ty  described  In  one  of 
these  polldes,  and  $85  per  month  from  that 
described  In  tiie  other  policy,  and  the  policies 
\rere  identical  in  their  terms  and  prorlsKnuB, 
except  that  In  the  first  policy  mentioned 
above  the  risk  was  limited  to  $1,800,  and  In 
the  last  mentioned  to  $1,0M.  The  plaintiff 
claimed  to  recover  under  each  the  full  amoont 
insured.  The  defendant  pleaded  the  two  gen- 
eral issue  pleui  In  assompatt,  and  two  spe- 
cial pleas,  one  of  which  set  np  an  arbitra- 
tion and  award,  bnt  this  award  was  declar- 
ed void  by  a  decree  of  the  Circuit  Conrt  of 
the  United  States  for  the  District  of  Mary- 
land, and  the  defendant  Insurance  company 
was  enjoined  from  setting  It  ap  In  an  action 
on  these  policies.  In  the  former  appeal,  a 
praj"er  granted  by  the  lower  court,  taking 
from  the  Jury  the  consideration  of  this 
award,  was  held  to  be  properly  granted,  and 
that  question  Is  not  InTolved  In  this  appeal. 

In  the  other  special  plea.  In  the  first  case, 
the  defendant  alleged  "that  since  the  date 
of  said  award  It  has  always  been,  and  now 
is.  and  bo  tenders  Itself,  ready  and  willing  to 
pay  said  plaintiff  such  sum  as,  but  for  the 
destruction  of  said  building  by  fire,  would 
have  been  payable  to  said  plaintiff  by  her 
tenants  of  said  building;  that  the  amount  of 
said  rents  so  as  aforesaid  for  the  period  of 
three  months  (that  being  the  period  by  the 
award  determined  to  be  a  reasonabie  time 
for  rebuilding),  and  for  the  months  of  Feb- 
ruary and  March,  was  and  Is  the  sum  of  $1,- 
15t>,  which,  together  with  legal  interest  there- 
on from  the  date  of  each  installment  of  rent 
to  the  day  of  filing  these  pleas,  and  the  plain- 
tiff's costs  accrued  to  said  last-meutloned 
date,  now  tenders  to  the  plaintiff,  and  pays 
liere  Into  court.  In  full  satisfaction  and  dis- 
cbarge of  plaintltTs  alleged  cause  of  action." 

There  was  a  similar  plea  In  the  second  case, 
except  that  the  sum  paid  Into  court  there* 
uDder  was  $425,  and  In  each  case  the  plain- 
tiff replied  to  the  plea  mentioned  that  the 
sum  xMdd  into  court  was  not  sufficient  to 
satisfy  her  claim  in  respect  of  the  matters  to 
which  the  t^ea  was  pleaded,  and  Issue  was 
Joined  on  this  r^lcatlon. 

Those  trials  resulted  in  a  verdict  for  plain- 
tiff, In  one  case  of  $2,088^  and  in  the  other 
for  $1,200.40;  and  from  tiie  Judgments  enter^ 
ed  thereon  the  former  appeals  were  taken. 
There  was  only  one  exception  In  eac^  ap- 
peal, to  the  ruling  on  the  prayers,  and  both 
Judgments  were  reversed  on  appeal. 

These  policies  contained  the  following  pro- 
Tislons: 

*^e  assured  agrees  to  rebuild  In  as  short 
a  time  as  the  nature  of  the  case  will  admit. 
Loss  to  be  computed  from  the  time  of  the 
Are  and  to  cease  upon  the  premises  again 
becoming  teuantable.  And  In  case  the  as- 
sured shall  elect  not  to  rebuild  or  repair, 


then  the  loss  of  rents  shall  be  determined  by 
the  time  which  would  have  been  reaulred  tot 
such  other  purpose.  *  •  •  But  there  can 
be  no  abandonment  to  this  company." 

"This  company  shall  not  be  liable  beyond 
the  actual  value  destroyed  by  fire,  for  loss 
occasioned  by  ordinance  or  law  regulating 
construction  or  repair  of  buildings,  or  by  In- 
terruption of  business,  manufacturing  pro- 
cesses, or  otherwise." 

The  plalntlfC  did  not  rebuild  the  same 
character  of  buildings  as  were  destroyed  by 
the  fire.  These  were  distinct  buildings,  de- 
scribed in  the  reflective  policies.  In  re- 
building, she  erected  one  building  covering 
the  site  of  the  two  previous  buildings. 

After  the  fire  of  February  Tth  and  Sth,  cer- 
tain ordinances  were  passed  for  the  im- 
provement of  the  city  In  the  bimit  district 
The  lines  of  the  streets  and  of  the  property 
holders  were  obliterated  by  the  great  Sxe. 
Surveys  were  necessary  to  re-establish  these 
lines,  and  new  grades  of  the  streets  were 
authorised  and  directed.  Until  these  mat- 
ters were  determined,  building  permits  could 
not  be  obtained,  and  the  plalnUff.  with  al- 
leged due  diligence,  did  not,  and  could  not, 
obtain  her  permit  to  rebuild  until  Decem- 
ber 20,  1901.  The  main  question  involved 
in  the  former  appeal  was  whether  the  delay 
In  obtaining  this  permit  prevented  the  plain- 
tiff's recovery  for  the  period  covered  by  that 
delay.  The  lower  court  held  that  delay  was 
a  circumstance  proper  to  be  considered  by 
the  Jury  In  determining  the  loss  of  rent; 
but  this  court,  on  appeal,  held  tbat  loss  of 
rent  occasioned  by  the  action  of  the  city  au- 
thorities In  delaying  rebuilding  was  forbid- 
den by  the  clause  of  the  policy  we  have 
transcribed,  and  we  cannot  hesitate  to  re- 
affirm this. 

Upon  the  second  trial  of  these  two  cases, 
verdicts  were  rendered  In  each  case  for  Uie 
exact  amount  paid  into  court  in  each  case, 
and  from  the  Judgments  entered  on  these 
verdicts  both  parties  have  appealed,  so  that 
there  are  four  appeals  embraced  In  the  rec- 
ord, and,  as  on  the  former  appeals,  the  only 
exception  In  each  case  is  to  the  ruling  on 
the  prayers.  At  these  second  trials  no  wit- 
nesses were  examined,  but  by  agreement  the 
stenographer's  notes  of  the  first  trial  were 
read  to  the  Jury,  and  all  the  exhibits  offered 
In  evidence  at  the  first  trial  were  again  of- 
fered and  admitted.  The  bill  of  exceptions 
In  the  present  appeals  Is  identical  with  that 
in  the  former  appeals,  word  for  word,  and 
It  covers  3o  pages  of  the  record  in  the  pres- 
ent appeals.  These  33  pages  might  and 
should  have  been  saved  by  agreement  to  re- 
fer for  them  to  the  former  record.  Counsel 
for  Mrs.  O'Brien,  In  his  brief,  states  that 
this  was  Inserted  "at  the  request  of  the  in- 
surance company,  and  against  the  protest  of 
the  plaintiff  below,"  and  this  statement  was 
not  contradicted,  either  in  the  brief  for  the 
Insnrance  company,  or  at  the  wal  argument 
in  its  behalf. 
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Judge  Bnrke's  opinion  In  tbe  former  ap- 
peals very  dearly  disposed  of  all  the  qnes- 
ttonfl  Bought  to  be  raised'  In  the  present  ap- 
peals except  two,  namely:  First,  the  effect 
of  the  payment  Into  court  by  the  defendant; 
and,  second,  whether  the  plaintiff  could  re- 
cover for  loss  of  rents  accruing  during  de- 
lay In  building  caused  by  the  obstruction  of 
the  streets  in  the  burnt  district,  apart  from 
the  Inability  to  procure  a  permit  to  buUd. 
These  questions  will  be  considered  in  their 
reverse  arier.  It  was  expressly  and  explicit- 
ly decided  In  the  former  case  that  the  loss  of 
rent  occasioned  by  the  action  of  the  dty 
authorities  in  delaying  the  rebuilding  of  the 
premises  could  not  be  recovered  under  these 
policies.  Counsel  for  Urs.  O'Brien,  how- 
ever, contend  that  there  Is  a  distinction  be- 
tween delays  caused  by  the  city  In  with- 
holding permits  to  build,  and  the  delays 
caused  by  general  conditions  of  the  streets 
being  blocked  by  the  d€brls  of  the  Are 
throughout  the  whole  burnt  district,  and 
this  question  Is  raised  by  the  plaintiff's  first 
and  second  prayers  and  the  defendant's 
third  prayer,  these  prayers  of  the  plaintiff 
being  refused,  and  the  defendant's  third 
prayer  being  granted.  These  prayers,  with 
the  other  granted  and  refused  prayers,  will 
be  set  out  by  the  reporter. 

Beferring  to  the  policies  of  Insurance,  It 
will  be  seen  that  they  provide  that  "the  as- 
sured agrees  to  rebuild  In  as  short  a  time 
as  the  nature  of  the  case  will  admit,"  and 
It  Is  upon  that  language  that  the  plaintiff's 
first  and  second  prayers  are  predicated.  If 
this  were  all,  the  plaintiff's  contention  might 
be  sustained.  But  the  policies  also,  after 
providing  that  the  company  shall  not  be 
liable  for  Iws  caused  directly  or  indirectly 
by  order  of  any  civil  authority,  nor  for  loss 
occasioned  by  ordinance  or  law  regulating 
construction  or  repair  of  buildings,  also  pro- 
vides that  It  shall  not  be  liable  "for  loss  oc- 
casioned *  •  •  by  interruption  of  busi- 
ness, manufacturing  processes,  or  other- 
wise." The  fall  of  debris  In  the  streets  was 
what  occasioned  "the  Interruption  of  busi- 
ness" In  this  case,  so  far  as  It  affected  build- 
ing operations,  and  this  cause  of  delay  is  as 
clear  a  bar  to  recovery  as  was  the  ordinance 
delaying  the  granting  of  permits  to  rebuild. 
We,  therefore,  must  bold  that  the  plaintiff's 
first  and  second  prayers  were  properly  re- 
fused, and  the  defendant's  third  prayer  prop- 
erly granted,  in  each  of  the  cases. 

The  defendant's  second  prayer  was  cor- 
rectly granted,  and  the  plaintiff's  third  pray- 
er was  conceded,  and  these  require  no  fur- 
ther notice. 

The  defendant's  first  prayer  raises  tbe 
importent  question  in  this  case,  and  goes  to 
the  right  of  recovery.  It  asserts  that  no 
legally  sufficient  evidence  of  the  amount,  if 
any,  of  rents  actually  lost  by  the  plaintiff 
by  reason  of  the  fire,  has  been  offered,  and 
therefore,  under  the  pleadings  and  evidence, 
tbe  plaintiff  can  only  recover  nominal  dam- 


ages. This  prayer  was  correctly  refused, 
for  two  reasons:  First  Because  In  consld- 
erlng  the  insurance  company's  first  prays 
in  the  former  appeal,  which  asserted  flu 
same  lei^  principle  as  tbe  defendants  tat 
prayer  in  this  appeal.  It  was  held  Uiat  Un. 
O'Brien  was  obliged  under  tiie  terms  of  ha 
two  policies  to  take  immediate  poasesalon 
of  the  property  tor  the  purpose  of  lebnildlsg 
or  repairing;  that  there  was  no  evidence 
she  did  not  do  so,  and  that,  in  the  absence 
of  BUdt  evidence,  the  presumption  is  she  dis- 
charged tliat  obligation;  and,  fortta^.  that 
Uiere  was  no  evidence  to  rebut  tliis  swesnmp- 
tlon.  Second.  Because,  by  paying  into  court 
the  two  sums  paid  In  under  the  two  poIlclM 
in  these  cases,  the  defendant  has  preduded 
itself  from  saying  that  no  rent  is  doe  under 
said  policies. 

ThB  leading  case  upon  this  questi<m  is  Cox 
V.  Parry,  1  Term  Bep.  464,  dedded  In  ITSa 
That  was  an  action  upon  a  policy  of  insur- 
ance, and  tbe  pleas  were  the  general  issue, 
and  payment  of  money  into  court:  The  pol- 
icy was  made  In  the  name  of  De  Simons,  bat 
the  suit  was  by  Cox,  as  executor  of  Sholtz. 
who  was  the  owner  of  some  of  the  artides  In- 
sured, and  it  was  alleged  that  it  was  directed 
and  intended  by  all  parties  that  the  poUc? 
should  be  so  framed  as  to  secure  both  De 
Simons  and  Shultz.  The  court  said:  "Hie 
great  question  is  whether  the  defendant  has 
not,  by  paying  money  into  court,  preduded 
himsdf  from  making  the  objection  that  un- 
der the  statute  26  Geo.  Ill  the  policy  could 
not  be  applied  to  any  goods  except  those  of 
De  Simons.  Therefore  it  will  be  necessary 
to  see  what  effect  paying  money  into  court 
has  in  the  cause.  It  admits  that  the  plain- 
tiffs have  a  right  to  maintain  the  action,  and 
reduces  the  question  simply  to  tbe  question 
of  damages  which  th^  are  entitled  to  re- 
cover. •  •  •  As  the  defendant  has  jwld 
money  Into  court,  he  has  thereby  admitted 
that  the  plaintiffs  are  entitled  to  malntaiD 
the  action  on  their  policy  to  the  amount  of 
that  sum.  But  he  has  admitted  nothing 
more.  He  does  not,  by  paying  money  into 
court,  vary  the  construction  and  Import  of  the 
policy,  80  as  to  entitle  the  plaintiffs  to  re- 
cover beyond  ffiat  extent** 

This  case  was  approved  In  Watklns  v.  Tow- 
ers, 2  Term  Rep.  275,  where  payment  of  mon- 
ey into  court  was  hdd  to  dispense  with  proof 
of  execution  of  deed  on  which  the  suit  was 
brought 

It  was  again  approved  in  Outterldge  v. 
Smith,  2  Henry  Bl.  874,  dedded  In  17M.  Tbe 
action  was  on  a  bill  of  exchange  by  the  payee 
against  tbe  drawer,  and  payment  into  court 
was  pleaded.  There  was  a  nonsuit  because 
the  plaintiff  was  not  prepared  to  prove  tbe 
drawer's  signature,  but  under  a  rule  to  show 
cause  why  the  nonsuit  should  not  be  set 
aside,  the  rule  was  made  absolute.  IxHtl 
Chief  Justice  Eyre  said:  "Payment  intn 
court  of  £5  on  a  £20  note  would  have  same 
effect  as  paymmt  of  ttiat  amount  before  suit 
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broQ^t,  and  wimld  afford  a  jnat  Inference  ot 
tha  existence  of  the  debt"  And  in  tlie  same 
case  Justice  Bool»  said  that:  "On  a  policy 
where  the  plaintiff  goes  for  a  total  loea,  while 
it  admits  tbe  poller  itselt  jet  it  does  not 
admit  that  defendant  la  liable  for  more  than 
the  amoimt  paid  In." 

In  Jenkins  t.  Tucker,  1  Henry  BL  90,  the 
questlfni  was  whether  defendant  could  demur 
after  payment  of  mon^  Into  court,  and  Lord 
Longhlmronidti  went  so  far  as  to  Bay:  "Thla 
dfflnurrer  strikes  me  as  being  ertremely  ab- 
surd, since  by  payment  of  money  into  court 
the  defendant  admits  a  cause  of  action." 

In  Bennett  t.  Fraocis,  2  Boa.  &  Pul.  650, 
the  earlier  cases  were  reviewed  by  Lord 
Chief  Justice  Alvanley  at  length,  and  the  doc- 
trine eatabllahed  by  them  was  maintained. 

The  American  cases  are  to  the  same  effect 

In  Bdc.  pi.  a  Pr.  vol.  21,  p.  S84,  It  Is  aald 
that  where  the  plea  of  tender  Is  treated  as 
an  admission  that  the  amount  tendered  la 
due,  the  adverse  party  is  entitled  to  recover 
that  amount  without  proof  on  Ms  part  Bnt 
a  plea  of  tender  of  a  sum  smaller  than  that 
claimed  plaintiff  does  not  preclude  re- 
sisting demand  for  a  greater  sum,  or  from 
making  any  defense  consistent  with  the  ad- 
mission of  the  cause  of  action. 

In  Wood  V.  Parry,  1  Barb.  129,  the  court 
said:  "Whenever  tender  Is  made  and  Insist- 
ed on  in  the  pleadings,  the  creditor  Is  at 
least  entitled  to  that  amount  The  rule  is 
founded  in  good  sense.  Where  the  debtor  ad- 
mits a  certain  amount  to  be  due,  it  la  not  a 
point  at  iasne  betweoi  the  parties,  and  tJie 
creditor  Is  not  regnlted  to  estatdlsh  it  by 
proof.** 

In  Eaton  t.  Wells,  82  N.  T.  S76,  there  was 
a  tender  of  92,668,  which  was  a  few  crats 
len  flian  the  amount  due  that  day  oa  the 
mortsage,  and  Chief  Judge  Vcigee  uid: 
"There  was  no  issue  of  fact  for  triaL  The 
pleadings  contain  the  facts." 

In  Foster  Napier,  74  Ala.  3^  tiie  court 
said:  "Since  a  plea  of  tender  admlto  tliat 
tiie  amount  tendered  is  du^  the  plaintiff  Is 
entitled  to  tiiat  amount  at  all  events,  what- 
ever may  be  the  result  -of  the  action ;  nor 
does  his  refusal  to  acc^  Oiat  snm  affect  his 
rli^t  to  reoorar  that  sum." 

In  hannony  with  the  cases  dted  is  the  case 
of  McCuUoogh  T.  Hellwig.  66  Md.  2i0,  7  Atl. 
4S7,  in  which  this  court  said:  "In  an  action 
ex  contractu,  the  defendant  may  tender  the 
amount  he  believes  to  be  due,  and  the  tender 
operates  as  an  estoppel,  so  that  he  cannot 
subsequently  dmy  tiiat  Hie  amount  tendered 
is  due." 

The  jury  found  for  the  plaintiff  for  the 
exact  snm  paid  in  each  case,  consequently  It 
is  unnecessary  to  consider  the  refusal  of  the 
plaintiff's  fourth  prayer  in  each  case,  which 
asked  that  interest  be  allowed  on  the  amount 
found,  after  60'  days  from  snbmissltm  of 


proofs  of  loss,  if  the  sam  found  diould  exceed 
the  amonnt  paid  in. 

For  the  reasmis  stated,  ttie  Judgment  ap- 
pealed from  In  each  case  will  be  affirmed. 
The  costs  below  were  properly  taxed  against 
the  plaintiff  under  section  21,  art  75,  Oode 
Pub.  Gen.  Laws,  but  the  costs  of  these  ap- 
peals should  be  paid  by  the  defendant 

Judgmmt  affirmed ;  costs  below  to  be  paid 
by  Katherine  T.  O'Brien ;  costs  on  appeals  to 
be  paid  by  the  Palatine  Insurance  C!<»npany. 


FITZGERALD  v.  CITT  OF  HARTFORD. 

(Snpreme  Court  of  Errors  of  Connecticut  Jan. 
22,  1909.) 

Appeal  and  Easoa  ({  1056*)  —  Rsvnw — 
Habicuss  Ebbob. 

Where  a  witnen*  statemeat  offered  to  con- 
tradict him  and  ezduded,  was  not  oontradio- 
tory  of  bis  testimony  to  any  fact  material,  and 
testimoay  admitted  over  objection  disdosed  noth- 
ing different  In  Bubfltance  from  that  whicdi  had 
been  praviouslT  testified  to  by  the  same  witness 
without  objection,  the  mlinga,  if  erroneous,  were 
harmless. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
^or^^Cent  Dig.  H  4187-4198;  De&  Dig.  | 

Appeal  from  Court  of  Common  naas,  Hart 
ford  County;  John  Coats,  Jndga 

Action  by  Johanna  Fltsgerald  for  personal 
injuries  a^nst  the  City  of  Hartford.  Ver- 
dict and  judgment  for  deffendant;  and  plaiib^ 
tiff  appeals.  Affirmed. 

Andrew  J.  Brouj^l,  fw  ^vellant  Fran- 
da  H.  Parker  and  Lawrence  A.  Howard,  for 
aivellee^ 


PBBNTIGD,  J.  The  two  rulings  of  the 
court  one  admitting  and  the  other  excluding 
testimony  contrary  to  objection,  which  are 
the  subject  of  the  only  assignments  of  error, 
were  harmless,  even  if  Incorrect  The  answer 
received  disclosed  nothing  which  differed  In 
substance  from  that  which  had  been  previous- 
ly testified  to  by  the  same  witness  without 
objection.  The  statement  in  a  deposition  giv- 
en by  this  witness,  which  was  offered  to  con- 
tradict him  and  excluded,  was  not  contra- 
dictory of  his  testimony  upon  the  trial  In 
respect  to  any  fact  material  to  the  case  or 
In  respect  to  any  fact  whicli  he  asserted.  The 
most  which  could  be  claimed  for  it  was  tliat 
it  tended  to  disclose  the  uncertainty  of  bis 
recollection  upon  the  matter  Involved,  which 
took  place  nearly  three  years  before  the  trial, 
and  thus  affected  his  credit  The  witness, 
however,  freely  and  frankly  stated  that  his 
recollection '  upon  the  matter  was  indistinct 
and  declined  to  ^ak  with  any  confidence 
thereon.  The  rvldence  ndnded  could  have 
added  nothing  to  what  the  jury  already 
knew  from  the  witness'  own  Hps. 

There  Is  no  error.  Hie  otha  Judges  cm- 
curred. 
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ZIMMERMAN  t.  GARVET. 

(Supreme  Court  of  RrroTs  of  Connectlctit  J&n. 
22,  1009.) 

1.  Bbokebs  (S  65*)  —  Ekflotment  bt  Borra 

FAJtTIES— K  NO  WLEDGE. 

^-'A  real  estate  broker  ma;  not  act  for  both 
parties  except  with  their  knowledge  and  assent. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  S  49;  Dec.  Dig.  §  65.*]  / 

2.  Bbokebs  ((  67*)— Contract  fob  Comuis- 

BIOHB— KMPLOYHENT^EvIDBHCE. 

✓  A  real  estate  broker,  baTine  information 
that  an  owner  was  willing  to  sell  certain  real 
estate  and  learning  that  defendant  was  desirous 
of  making  an  investment,  suggested  to  her  the 
purchase  of  the  property  and  accomplished  a 
sale.  Before  a  conveyance  was  made,  it  was 
stipulated  between  the  parties  that  plaintiff 
should  receive  a  commission  of  $500,  of  which 
the  vendor  should  pay  fJOO  and  defendant  the 
balance.  Held,  that  defendant  thereby  approv- 
ed plaintiCFa  engagement  to  act  for  both  parties, 
and  that  she  waa  therefore  liable  for  the  agreed 
commissions.^ 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §  52 ;  Dec.  Dig.  §  07.*] 

Appeal  from  Court  of  Common  Pleas, 
Hartford  County;  John  Coats,  Judge. 

Action  by  Frank  M.  Zimmerman  against 
Mary  A.  Garvey  to  recover  on  an  express 
promise  to  pay  brokers'  commissions.  Judg- 
ment for  plalnUfF,  and  defendant  appeals. 
Affirmed. 

James  El  Cooper,  for  appellant  WlUlam 
F.  Delaney,  for  appellee. 

PRENTICE.  J.  A  recognised  rule  of  pub- 
lic policy  forbids  a  real  estate  broker,  as  It 
does  agents  generally,  to  act  for  both  par- 
ties to  a  transaction  In  the  absence  of  their 
knowledge  that  be  is  so  acting,  and  tbelr  ex- 
press or  Implied  assent  thereto.  One  who 
acts  In  violation  of  this  rule  cannot  recover 
for  his  services,  even  upon  an  express  prom- 
ise. Farnsworth  r.  Hemmer,  83  Mass.  494, 
79  Am.  Dec.  756;  Carman  v.  Beach,  63  N. 
Y.  97;  Bell  v.  McConnell,  37  Ohio  St.  396, 
41  Am.  Hep.  528.  "If,  however,  both  parties 
have  knowledge  that  the  broker  Is  acting 
for  tliem  both  and  do  not  object,  but  allow 
him  to  BO  act  and  agree  to  pay  him  commis- 
sions, they  will  be  held  to  have  assented  to 
his  acting  in  a  double  capacity,  and  neither 
party  can  object  thereafter."  Clark  &  Sykes 
on  Agency,  8  765;  Rice  v.  Wood,  113  Mass. 
133,  18  Am.  Kep.  459;  Rowe  v.  Stevens,  03 
N.  T.  C21;  Bell  v.  McConnell,  37  Ohio  St 
S96,  41  Am.  Rep.  528. 

The  plaintiff  had  not  been  expressly  em- 
ployed to  act  for  either  the  defendant  or  the 
property  owner  from  whom  she  purchased. 
Having  Information  that  this  'owner  was 
willing  to  sell  a  piece  of  his  real  estate  at  a 
certain  price  and  having  Incidentally  learned 
that  the  defendant  was  desirous  of  making 
a  real  estate  Investment,  he  had  volunteered 
to  suggest  to  her  the  purchase  by  her  of  the 
property  referred  to,  and  to  bring  the  par- 


ties together  with  the  result  that  «  sale  was 
finally  accomplished;  be  participating  in  the 
negotlatlona.  Wben  the  question  as  to  a 
commission  to  the  lAalntUf  and  by  whom  It 
should  be  paid  arose,  this  result  had  not  been 
reached.  An  offer  had  been  made  and  was 
under  consideration.  The  parties  were  free 
to  act  as  they  chose  as  to  concluding  a  bar- 
gain. They  chose  to  craclude  one  which  In- 
volved the  sale  by  the  landowner  and  the 
purchase  br  the  defendant  at  a  stipulated 
price,  and  also  embodied  a  subsidiary  agree- 
ment upon  the  matter  of  a  commlsMon  to 
the  plalntUT.  This  subsidiary  agreement  to 
which  the  plalntUT  became  a  party  and  as- 
sented, stipulated  that  he  should  receive  the 
usual  commission  amounting  to  $500,  and 
that  of  tbis  amount  the  owner  should  pay 
the  plaintiff  $200  and  the  defendant  the  bal- 
ance. Pursuant  to  the  agreement  thus  reach- 
ed, a  conveyance  was  made.  When  It  was 
entered  into  and  the  conveyance  made  in 
conformity  with  It,  the  parties  to  it  neces- 
sarily had  full  knowledge  of  all  the  essen- 
tial facts  bearing  upon  the  plaintlfTs  rdation 
to  the  transaction,  as  those  relations  actual- 
ly were,  since  they  all  lay  revealed  upon  the 
surface  of  his  known  conduct  Nothing  in 
that  matter  was  concealed  from  them  or 
lay  hidden.  Whatever  employment  or  rela- 
tionship the  law  would  discover  in  the  situ- 
ation it  would  arise  from  the  drcumstances 
and  the  acts  of  the  parties,  and  these  were 
fully  known.  When,  therefore,  the  vendor 
and  the  defendant  acquiesced  In  the  plain- 
tiff's right  to  the  usual  commission,  and  con- 
cluded their  bargain,  and  as  a  part  of  It 
agreed  to  share  the  amount  of  such  commis- 
sion In  the  way  they  did,  they  acted  with 
full  knowledge  of  the  true  situation,  and 
gave  their  assent  to  bis  course  of  action, 
whether  It  involved  service  for  the  one,  or 
the  other,  or  both  of  them.  The  defendant 
cannot,  therefore,  successfully  object  to  the 
payment  according  to  her  promise. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


NEW  YORK,  N.  H.  &  H.  R.  00.  t.  CITY 
OP  NEW  HAVEN. 

(Supreme  Court  of  Errors  of  Connectknit  Jan. 
27,  1908.) 

1.  EhQNBNT  DOUAIN  (|  47*)— POWEB— MCRIC- 
IPAL    COKPOBATIONS  —  CoNDEUNAnOR  OT 

Railroad  Right  of  Way. 

A  city  was  authorized  by  its  charter  to  take 
any  property  needed  for  extending  streets  on 
payment  of  compensation.  Oen.  St  190S,  i 
3710,  authorized  the  railroad  commissionen  to 
direct  whether  a  new  highway  thereafter  con- 
structed across  a  railroad  should  pass  over  or 
under  the  road,  and  section  3711  provided  for 
the  determination  by  the  commissioners  of  the 
length,  etc.,  of  any  bridge  over  a  railroad.  Hetd 
that,  since  the  city  had  implied  power  under  the 
statutes  to  construct  highways  across  a  railroad. 
It  could  condemn  land  for  the  purpose  o£  ex- 
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tendin?  a.  street  scroai  a  nflroad,  and  throafh 
Ita  station  baildlns. 

[Eld.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  108;  Dec  Dig.  i  47.*] 

2.  EinnBiTT  DoiUIN  (f  136*)— GoiCFBNSATlOir 

— Measuee. 

The  compensation  for  a  part  of  a  tract  tak- 
en by  eminent  domain  is  the  difference  between 
tlie  value  of  the  entire  tract  before  the  taking 
aod  the  value  of  that  part  of  the  tract  not  tak- 
en, in  view  of  the  new  conditions  created  by  the 
taking. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  364 ;  Dec.  Dig.  S  136.*] 

3.  I^ifiNENT  Domain  (§  310*)— OoHFEnaaTiOH 
— Appeopbiatios— New  Ubb. 

The  taking  of  property  already  appropriat- 
ed to  public  use  mast  not  interfere  with  the 
former  use  to  a  greater  extent  than  is  necessary 
to  effectuate  the  new  use,  so  that,  where  a  city 
extended  a  street  under  railroad  tracks,  the  rail- 
road bad  the  fixbt  to  contlnne  to  use  its  tracks 
above  the  street  which  were  not  taken. 

[Ed.  Note.— For  other  eases,  see  Ebninent  Do- 
main, Dec.  Dig.  I  SlO.*] 

4.  Eminent  Domain  (8  103»>--Compew8ation 
—  Measuse— Extent  of  Right  Taken  — 
Railroad  Right  op  Wat— Appropriation 

FOR  STBEEn*  CBOSSINO. 

Where  a  city  extended  a  street  under  rail- 
road tracks  so  that  the  tracks  could  not  there- 
after be  used  except  by  erecting  retaining  walla 
arljacent  to  the  street,  or  otherwise  supportinjt 
the  soil  under  the  tracks,  the  city  was  bound 
to  provide  such  support  or  pa^r  the  expense 
thereof  as  part  of  the  compensation  for  taking; 
the  land,  and  it  did  not  affect  the  company's 
right  to  compensation  that  the  cut  was  ordered 
by  the  railroad  commission,  or  that  the  railroad 
might  abandon  its  tracks,  and  not  build  the  re- 
taining wall, 

rm.  Note.— For  other  cases,  see  Ekninent  Do- 
main. Dec.  Dig.  i  108.*] 

5.  Eminent  Domain  (S  184*)— Compbwsatiok 
—Measure. 

Damages  for  property  taken  under  eminent 
domain  must  be  awarded  on  the  basis  of  the 

value  of  the  property  for  its  present  use  or  for 
purposes  to  which  it  could  be  most  advantajte- 
ouRly  applied  under  existing  conditions. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Oent,  Dig.  8  356 ;  Dec.  Dig.  fi  134.*1 

Appeal  from  Superior  Court,  New  Haven 
County;  Alberto  T.  Roraback,  Judge. 

Application  by  the  New  York,  New  Haven 
&  Hartford  Railroad  Company  against  the 
City  of  New  Haven  to  review  an  asscBsment 
of  compensation  for  property,  taken  by  emi- 
nent domain.  From  a  judgment  Increasing 
the  compensation,  the  city  appealed.  Af- 
firmed. 

EdwaM  H.  Rogers  and  Edward  P.  O'Mea- 
ra,  for  appellant.  Harry  G-  Day  and  Benja- 
min I.  Spock,  for  appellee. 

BALDWIN,  a  J.  The  city  of  New  Haven, 
1^  its  board  of  alderman,  ordered  an  ext«i- 
Blon  of  Humphrey  street,  with  a  width  of  60 
feet,  across  the  main  line  of  the  plaintiff's 
rallroAd,  and  through  and  across  Its  station 
at  Cedar  HllL  On  Its  application,  the  rail- 
road commissioners,  under  Gen.  St.  1002,  S 
3710.  ordered  that  the  street  as  thus  to  be  ex- 
tended should  be  constructed  under  the  rail- 


road. The  city  authorities  Otereupon  assessed 
the  damages  thus  acmilng  to  the  railroad 
company  at  $6,027.  The  company  applied  to 
the  superior  court  for  a  review  of  this  action, 
and  the  court  raised  the  amonnt  of  the  com- 
pensation to  be  paid  to  982,8S0l  The  addition 
thus  made  was  for  what  would  be  the  ex- 
pense to  the  company  of  conatmctlng  a  re- 
taining wall  on  its  own  land,  Immediately  ad- 
jacent to  the  street  as  ^tended,  and  for  tem- 
porary support  to  certain  side  tracks  on  this 
land  while  In  use  during  the  construction  of 
the  wall.  These  tracks  wm  formerly  part 
of  the  main  line  of  tiw  Shore  Line  Railroad 
Company,  but  now-  end  at  Verry  street,  a  few 
blodES  east  aC  the  grounds  around  the  Cedar 
HiU  station.  Th^  pass  fnnn  those  grounds 
over  James  street  1^  a  bridge.  They  are  used 
for  switching  purposes  and  to  furnish  a  con- 
nection with  a  large  manufacturing  plant 
now  situated  pn  the  eastorly  side  of  James 
street,  and  would  furnish  such  a  connection 
with  any  other  factories  or  establishments 
which  may  be  located  in  the  future  on  land 
adjacent  to  the  tracks  between  James  and 
Ferry  streets,  which  is  now  unoccupied.  To 
nse  them  for  any  purposes  after  the  extension 
of  the  street  wovid  be  impoBsU>le  without 
such  a  retaining  wall  as  is  above  described, 
and  it  doea  not  appear  that  the  damages 
could  be  reduced  by  their  rranaoval  to  any  oth- 
er place  where  they  could  be  used  to  equal 
advantage  for  the  purposes  of  the  railroad. 

By  the  city  charter  It  could  take  "any  prop- 
erty m  property  righta"  needed  for  tiie  pur- 
pose of  extending  any  street  "npcm  payment 
of  Just  compensation  under  the  rules  govern- 
ing the  right  of  eminent  domain."  By  Gen. 
St.  1B02,  SI  3710,  3711,  it  has  implied  power 
to  construct  hlgjiways  across  raUroads.  It 
could,  therefore,  as  It  did,  take  by  condemna- 
tion proceedings  the  right  to  extend  Humph- 
rey street  across  the  appellee's  railroad  and 
through  ItB  station  building.  It  is  one  of  the 
general  rnles  governing  the  right  of  eminent 
domain  that  Just  compensation  for  taking  a 
part  of  a  parcel  ot  land  or  an  easement  in 
such  a  part  is  to  be  ascertaioed  by  compar- 
ing the  value  of  the  entire  parcel  before  the 
taking  with  the  value  of  what  remains  after 
the  taking,  and  in  view  of  the  new  conditions 
created  by  the  taking.  If  the  latter  of  these 
two  values  be  less  than  the  former,  the 
amonnt  of  the  differraice  measures  the  dam- 
ages to  be  paid.  In  the  case  at  bar,  after  the 
taking,  certain  railroad  tracks  would  become 
incapable  of  nse  without  further  support  than 
that  afforded  by  the  soli  beneath  them,  which 
had  been  previously  sufflclent  These  tracks 
are  of  great  value  for  the  purposes  of  the 
railroad.  When  property  already  devoted  to 
one  public  purpose  la  to  Iw  In  part  appropriat- 
ed to  another,  the  Interference  with  that 
previously  served  must  be  as  llttie  as  is  rea- 
sonably consistent  with  the  attainment  of  the 
new  purpose.    The  railroad  company  was 
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tberefore  entitled  to  tbe  continued  use  of  Its 
vide  tracks,  tor  they  would  be  outside  tbe 
limits  of  tbe  street  as  extended.  Being  so 
entitled.  It  had  the  right  to  demand  that  the 
city  should  either  make  such  use  safe  by 
shoring  up  tbe  soil  beneath  them  or  pay  the 
expense  of  providing  proper  means  of  sap- 
porting  them  by  structural  changes  in  tbe 
land  adjacent  to  the  street,  In  which  It  did 
not  seek  to  acquire  an  easement.  The  city 
not  having  proiMsed  to  do  any  such  work  it- 
self. It  was  proper  for  the  superior  court  to 
require  it  to  pay  tbe  expense  thus  necessarily 
thrown  upon  the  railroad  company. 

The  question  Is  not  whether,  had  no  part 
of  the  property  or  rights  of  tbe  company  been 
tak«i,  damages  of  this  nature  could  have 
been  awarded.  They  hare  been  allowed  as 
being  the  direct  effect  of  taking  away  some 
of  its  property  rights  In  a  part  <tf  an  entire 
parcel  of  land,  which  had  been  prerlously 
appropriated  to  one  and  the  same  use.  Such 
damages  are  Incident  to  and  necessarily  in- 
volted  in  tbe  taking  of  the  property  right. 
See  New  York  &  N.  B.  R.  Co.  t.  Waterbury, 
«0  Conn.  1,  10,  22  Atl.  439.  It  is  Immaterial 
that  the  cut  in  tbe  railroad  land  was  required 
by  the  order  of  tbe  railroad  commissioners 
because  necessary  to  make  the  grade  of  tbe 
street  outside  the  bridge  a  proper  one  as  re- 
lated to  the  grade  under  tbe  bridge  prescrib- 
ed by  them.  This  order  could  not  protect 
the  city  from  liability  to  make  Just  compen- 
sation for  property  actually  tak^  in  order 
to  c(miply  with  its  terms.  Had  the  street  at 
thB  point  In  qaestlon  been  laid  out  with  such 
a  width  aa.to  allow  for  the  formation  of  a 
pennanoit  slope  on  either  aide  of  the  60-foot 
roadway,  It  would  have  been  necessary  to 
include  in  tbe  damages  to  be  paid  the  value  of 
the  land  thus  taken  for  tbe  purposes  of  the 
slopes.  Vfbea  It  took  a  right  over  a  less 
width  of  land,  the  extension  of  the  street  orra 
whldi  necessarily  involved  a  fall  of  tbe  ad- 
joining soli,  the  city  came  under  a  corre- 
sponding duty  to  indemnify  the  company  for 
the  resuldng  loss.  It  Is  true  ttiat  the  ccm- 
pauy  may  never  build  tbe  retaining  wall,  and 
may  to-morrow  abandon  the  further  use  of 
tile  side  tracks  fOr  ttte  support  of  which  that 
wall  would  be  necessary.  But  possibilities 
of  such  a  nature  cannot  be  contemplated  by 
those  charged  with  the  duty  of  araeasing  dam- 
ages for  prcfpertj  taken  under  the  right  of 
eminent  domain.  Th^  must  estimate  them 
by  the  standard  of  its  value  for  the  purposes 
to  which  It  Is  being  applied,  or  of  its  value 
for  the  purposes  to  which  It  could,  under  the 
existing  circumstances,  be  most  advantage- 
ously applied,  If  this  be  a  greater  sum.  Boom 
Co.  V.  Patterson.  98  U.  S.  403.  25  L.  Bd.  206. 
In  respect  to  property  so  long  appropriated  to 
and  in  use  for  railroad  purposes  and  so 
adapted  to  other  similar  uses  In  connection 
with  factories  which  might  be  built  hereafter 
along  the  line,  It  is  to  be  assumed,  In  tbe  ab- 


sence of  evidence  to  tbe  contrary  (of  which 
there  was  none),  that  Its  devottoo  to  rallnwd 
uses  will  be  permanently  continued. 
There  Is  no  nror. 


8WITS  V.  SWITS  et  at 

(Supreme  Court  of  Errors  of  Connect! ent  Jan. 

27,  1909.) 

Dead  Bodies  (§  5*)— Ihtebhbnt— Place  or 
Sepuixhee— Change— Staxutes — "Cuotodt 
AND  Contbol." 

Gen.  St  1902,  S  363,  declares  that  the  "cus- 
tody and  control"  of  a  decedent'8  remains  is 
granted  to  the  husband  or  wife  of  the  deceased 
unless  abandoned,  and  living  apart  at  the  time 
of  death,  and,  if  there  be  no  hosbajul  or  wife 
Burviving,  then  such  "custody  and  control"  )■ 
granted  to  the  next  of  kin,  but  the  probate  court 
on  petition  of  any  of  the  kin  may  award  such 
"custody  and  control"  to  the  relative  who  may 
seem  to  the  court  moat  fit  to  have  the  same. 
Held,  that  the  words  "cusbx^  and  control,"  ss 
used  in  the  act,  were  not  limited  to  the  imme- 
diate possession  of  a  dead  body  prior  to  inter- 
ment ;  and  hence  a  widow,  hanog  removed  and 
reinterred  her  husband's  body  in  her  own  burial 
lot,  could  not  be  compelled  to  remove  the  same 
to  Its  original  place  of  interment  In  the  lot  of 
the  husband's  mother. 

[Ed.  Note. — ^For  other  cases,  see  Dead  Bodies, 
Cent.  Dig.  S  5;  Dec.  Dig.  8  5.*] 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field Coonty;  Howard  B.  Scott,  Judge. 

Suit  by  Harriet  Swlts  against  Edith  M. 
Swlts  and  others  for  Injunction  to  secure  the 
reinterment  of  a  decedent's  remains  In  their 
original  place  of  burial  In  plaintiff's  lot, 
from  which  they  bad  been  removed  by  de- 
fendant Judgment  for  defmdautat  and 
plaintiff  appeals.  Affirmed. 

Homer  S..Cummlnes,  for  appellant.  JiAn 
H.  Light;  for  appellees. 

BORABAGK.  J.  It  Is  provided  by  aeetioQ 
363  of  the  General  Statutes  of  1902,  that  "Qw 
custody  and  control  of  tbe  remains  of  de- 
ceased residents  of  this  state  Is  hereby  grant- 
ed and  shall  hereafter  pertain  to  tbe  husband 
or  wife  of  the  deceased;  but  If  the  surviving 
husband  or  wife  had  abandoned,  and  at  the 
time  of  death  was  living  apart  from  the  de- 
ceased, or  if  there  be  no  husband  or  wife  sur- 
viving, then  such  custody  and  control  la 
granted  and  shall  pertain  to  the  next  of  kin ; 
but  the  court  of  probate  for  the  district  of 
tbe  domlcll  of  the  deceased  may,  at  any  time; 
upon  tbe  petitlw  of  any  of  tbe  kin,  award 
such  custody  and  control  to  that  relative  who 
may  seem  to  said  court  most  fit,  for  the  time 
being,  to  have  the  same."  Tlie  case  now  un- 
der consideration  presents  the  question  as 
to  the  meaning  of  the  words  "custody"  and 
"control"  as  used  In  this  act  The  plaintiff 
contends  that  these  words  relate  primarily  to 
the  Immediate  possession  of  a  dead  body  pri- 
or to  interment,  and  that,  when  the  statotory 
right  has  once  been  exercised,  this  right  18 
extaausted. 
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In  tbe  coDStnictlon  of  statatea,  the  Intent 
Is  to  be  solicit  flrat  of  all  in  ttae  words  and 
Jangaagc  emploTcd,  and  If  tbe  words  are  tree 
from  anililgulty  and  doubt,  and  clearly  and 
distinctly  express  the  sense  of  the  leglsIatiTe 
body  passing  liie  act,  Ibeee  is  no  occasion  to 
resort  to  other  means  of  interpretation.  Mc- 
Kay T.  Fair  Haven  ft  W.  B.  Co.,  70  Conn. 
COS.  611,  54  Atl.  eaS:  Sutherland  on  Statu- 
tory Construction,  |  807.  As  andicable  to 
husband  and  wlfe^  die  object  and  intent  of 
the  statute  under  consideration  are  obvious, 
plain,  and  unequlrocal.  They  are  expressly 
declared  in  the  first  portion  of  the  act  al- 
ready cited,  and  evray  portion  of  this  enact- 
ment r^tes  to  the  object  and  purpose  ex- 
pressed In  the  openlnc  paragraph.  Tbe  sec- 
ond clause  pobits  oat  that  relatlTO  entitled 
to  custody  and  control  In  cases  of  abandon- 
ment when  the  husband  and  wife  are  dead. 
The  closing  provlston  gives  the  court  of  pro- 
bate power  to  act  when  thwe  is  a  controver* 
sy  between  tbe  nut  of  kin  as  to  the  suitabili- 
ty of  the  person  In  whom  this  statutory  right 
is  reposed.  From  tbe  entire  act  it  Is  appar- 
ent that  Its  purpose  Is  to  avoid  unseemly 
controversies  over  the  remains  of  deceased 
persons,  and  that  the  surviving  bnsband  or 
wife  shall  generally  have  the  custody  of  the 
dead  body  for  the  purposes  of  burial,  and  the 
control  of  tbe  remains  after  interment  This 
right  is  not  absolute,  or  tbe  Judgment  of  the 
person  In  whom  it  is  reposed  condusive. 

In  the  present  case  from  the  facts  disclosed 
It  does  not  appear  that  the  widow  has  so  ex- 
ercised her  right  as  to  call  for  tbe  interfer- 
ence of  a  court  of  equity.  After  tbe  death  of 
her  husband  it  appears  that  the  relations  be- 
tween Edith  M.  and  the  plaintiff  were  of  a 
hostile  nature.  No  stone  was  erected  to 
mark  the  grave  of  the  deceased  husband,  al- 
thongh  the  body  had  been  interred  for  two 
years  In  the  burial  lot  of  his  mother.  Under 
the  circumstances  then  existing  the  widow 
preferred  to  have  her  husband's  remains  in- 
terred in  a  burial  lot  under  her  own  control. 
After  obtaining  tbe  necessary  statutory  per- 
mit, she  caused  their  removal  to  her  own 
burial  lot,  where  she  has  the  right  to  be  In- 
terred by  the  side  of  her  husband.  Under 
such  conditions  there  was  nothing  unnatural 
or  nnreasonable  in  the  action  of  tbe  widow. 

There  is  no  error.  The  other  Judges  con- 
cnrred. 


SULLIVAN  T.  MARTIN,  Mayor. 

(Sopreme  Court  of  Errors  of  Connectlcnt  Jan. 
27,  1009.) 

1,  MTJiriCIPAI.  COBPOBATIONS  (§  155*)— OFTI- 
CEBS~-RElfOVAZ» 

New  Haven  City  Charter.  88  12.  213.  giv- 
ing the  mayor  power  to  remove  from  office  any 
peiBon  appointed  by  him  or  by  bis  predecessor, 
If.  after  a  full  hearing,  he  shall  find  that  the 
officer  is  incnapetent  or  unfaithfol,  or  that  the 
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requirements  of  the  public  service  demand  his 
removal,  provide  a  mode  for  exercising  a  power 
of  removal,  which  is  incident  to  executive  ap- 
pointment, rather  than  of  a  quasi  judicial  na- 
ture to  bear  and  detenaine  oflkial  offeuses  pun- 
ishable by  forfeiture  of  office. 

[Ed.  Xote^For  other  cases,  see  Municipal 
Co^po^ation^  Cent.  Dig.  }  344;  Dea  Dig.  I 
155.*] 

2.  Municipal  Cobpobations  (6  181  •)— Police 
Depabtment— Removal  of  Officebs— Chab- 

TEB  PaOVIBIONS. 

The  office  of  a  city  board  of  police  com- 
missioners is  to  designate  the  officers  and  police- 
men of  the  police  deimrtment,  make  promotions, 
suapeud,  remove,  or  reduce  them  in  rank.  It  is 
the_duty  of  the  individual  members  of  the  board 
to  inform  themselves  of  the  fidelity  and  efficien- 
cy of  members  of  the  force,  and  report  any  in- 
formation to  the  board.  The  board  designates 
tbe  location  of  polling  places  at  elections.  It 
is  tbe  duty  of  the  police  department  to  preserve 
the  peace,  good  order,  and  securitv  of  the  city, 
and  the  duty  of  the  chief  of  the  department  to 
mske  and  enforce  roles  to  preserve  the  peace, 
enforce  good  order,  and  prevent  persons  not 
rightfully  there  from  oongregatmg  within  lOO 
feet  of  tbe  polling  place;  toe  department  of 
police  service  being  under  the  control  of  and 
subservient  to  the  board  of  police  commissioners. 
Heldy  that  the  act  of  a  member  of  the  police 
commission  at  an  election  held  in  the  city  in 
peddling  and  offering  ballots  to  voters  within 
75  feet  of  a  polliog  place  In  the  presence  of 
policemen  and  in  viuation  of  statute  waa  a  vio- 
lation of  his  dutjr  as  a  police  commiasioner  tend- 
ing to  Impair  the  efficiency  of  the  department, 
and  indicated  bis  incompetency  and  nnfaitbfal- 
ne»s  in  his  office,  so  that  he  was  removable  from 
office,  by  the  mayor  under  New  Haven  Charter, 
S8  12;  213,  empowering  the  mayor  to  remove 
from  office  any  person  appointed  by  him  or  his 
predecessor  for  Incompetence,  Dnfaitbfulness,  etc. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C&A.  Dig.  I  4G1 ;  Dec  Dig.  i 
181.*] 

3.  MumOIPAL  COBPOBATIOirS  (5 181*)— POLICS 

Depabtuent— Rebioval  or  Police  Couuis- 

SIONBB. 

Tbe  fact  that  the  commissioner  might  have 
been  proceeded  against  under  sections  139  and 
140  of  tbe  charter  to  establish  a  crime  on  his 
part  or  his  liability  to  a  forfeiture  of  his  of- 
fice did  not  prevent  the  mayor  from  removing 
him  under  sections  12  and  213,  as  section  143 
provides  that  nothlns  In  the  four  preceding  sec- 
tions shall  linUt  or  change  any  of  the  poweis  or 
duties  concerning  the  removal  of  officers  fnKn 
office  as  defined  In  other  provisions  of  the 
charter. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  461 ;  Dec  Dig.  { 
ISl.*] 

4.  Municipal  Oobpobations  (8  150*)— Offi- 
cebs—Removal— Rioht  TO  Heabino. 

There  Is  no  constitutional  guaranty  that  a 
heariiig  In  a  proceeding  to  remove  an  appointive 
city  officer  shall  be  had  before  an  Impartial  jury 
or  other  impartial  judicial  tribunal,  and  the 
limitation  placed  upon  a  mayor's  executive  pow- 
er of  removal  as  incident  to  the  power  of  ap- 
pointment that  he  shall  afford  a  full  hearing  is 
satisfied  if  the  mayor  states  to  the  officer  the 
cause  which  Induces  him  to  contemplate  the 
removal,  being  a  proper  cause,  and  gives  him 
an  opportunity  to  be  heard  in  relation  thereto, 
and  assigns  that  cause  for  making  the  removal. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  350;   Dec  Dig.  | 
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K.  Appeal  and  Erbob  ((  lOtKS*)  —  Review — 

PiNDiNos— Conclusiveness. 

A  finding  of  the  superior  court  on  appeal 
from  an  order  of  a  mayor  removing  a  police 
commissioner  that  the  officer  was  givea  a  full, 
fair,  and  impartial  hearing  would  be  conclusive 
upon  the  officer  on  appeal  to  the  Supreme  Court 
of  Errors  upon  tbe  .queBtion  of  fact  whether 
the  mayor  acted  unfairly  and  arbitrarily,  if  the 
question  were  open  to  him  in  the  superior  court. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
B3rror,  Cent.  Dig.  §  43122;  Dec.  Dig.  §  1095.*] 

ft.  Municipal  Cobpobatiows  (S  15&*)— Offi- 
cebs—Reuoval— Hearing— Appeal  —  Pua- 

POSB. 

A  hearing  given  an  appointive  city  officer 
by  a  ma^or  coatemplatiug  his  removal,  not  be- 
ing a  trial,  but  merely  a  hearing  precedent  to 
hia  executive  action,  an  appeal  therefrom  to  the 
superior  court  does  not  transfer  the  proceeding 
to  that  court  for  a  rehearing  on  the  facts,  the 
decision  of  the  mayor  thereon  being  final,  but 
the  purpose  of  the  appeal  is  only  to  provide  a 
summary  process  by  which  the  court  may  re- 
voke the  order  of  removal.  If  any  essential  for- 
mality  has  been  omitted,  or  perhaps  if  the  ex< 
ecutlve  power  has  been  exercised  so  arbitrarily 
as  to  defeat  the  real  purpose  of  the  law  in 
modifying  an  absolute  discretion  in  removal. 

TEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  3o0 ;  Dec.  Dig.  i 
150.*] 

7.  Municipal  Corporations  (i  156*)— Offi- 
cers—REMOVAL—roLiTicAL  Motive. 

A  mayor  having  removed  a  city  officer  for 

proper  and  sufficient  cause,  that  the  motive  for 

the  removal  was  political  is  immaterial. 
[Ed.  Note.— For  other  cases,  see  Municipal 

Corporationa,  Cent.  Dig.  |  340;  Dec.  Dig.  S 

Appeal  from  Superior  Court,  New  Haven 
County;  Joel  H.  Beed,  Judge. 

Application  in  the  nature  of  an  appeal  by 
Jeremiah  J.  Sullivan  from  nn  order  of  James 
B.  Martin,  mayor  of  the  city  of  New  Haven,- 
removing  applicant  from  the  office  of  police 
commissioner.  There  was  a  Judgment  af- 
flrmlng  tbe  order  of  the  mayor,  and  appli- 
cant appeals.  No  error. 

BIcbard  H.  Tyner  and  Howard  C.  Webb, 
for  appellant  Edward  H.  Rogers  and  Ed- 
ward P.  O'Meara,  for  appellee. 

THAYER,  J.  New  Haven  has  a  •'depart- 
ment of  police  service'*  which  Is  under  the 
management  and  control  of  a  board  of  six 
police  commissioners  who  are  appointed  by 
the  mayor.  The  city  charter  {sections  12 
and  213)  gives  the  mayor  power  to  remove 
from  office  any  person  appointed  by  him  or 
by  any  of  hia  predecessors  "if,  after  a  full 
bearing,  he  eball  find  that  such  officer  is  in- 
competent, or  unfaithful,  or  that  tbe  re- 
quirements of  the  public  service  demand  his 
removal."  The  defendant  as  mayor  of  the 
city,  having  first  duly  summoned  the  plaintiff 
t*  show  cause  why  be  should  not  be  re- 
moved, after  a  full  bearing,  removed  him 
from  the  office  of  police  commissioner  upon 
the  ground  that  he  was  incompetent  and  un- 
faithful, and  that  tbe  requirements  of  the 
public  service  demanded  bis  removal,  basing 


tUla  nndlng  upon  the  fact  that  the  plaintiff 
while  commissioner,  In  the  presence  of  cer- 
tain poUcem»i,  at  an  election  held  vlthin 
the  city,  had  peddled  and  oftered  ballots  to 
voters  within  75  feet  of  a  polling  place, 
thus  violating  the  statutes  of  the  state,  and 
had  thus  demoralised  tbe  efficiency  of  the 
police  department  and  its  officers,  and  hin- 
dered said  officers  In  tbe  performance  of 
their  dutl^  The  plaintiff  in  the  superior 
conrt  to  which  he  appealed  from  ttie  order 
of  the  mayor  and  in  this  court  to  wlileh  be 
appealed  from  the  judgment  of  the  superior 
court  has  assumed  that  the  cause  of  tafs  re- 
moval was  hia  offense  against  the  laws  of 
tbe  state,  and,  has  Insisted  that  the  mayor 
bad  no  Jurisdiction  to  find  him  guilty  of 
such  an  offense,  and  that,  if  be  had  sucb  Ju- 
risdiction, he  was  acting  in  a  Judicial  or 
quasi-Judicial  capacity  while  conducting  tlie 
bearing  and  committed  errors  therein  which 
rendered  his  finding  and  order  Illegal. 

In  Avery  v.  Studley,  74  Conn.  272,  2S2.  oO 
Atl.  752.  we  held  that  sections  12  and  213  of 
the  New  Haven  charter  provide  a  mode  fi>r 
exercising  a  power  of  removal  incident  to 
executive  appointment,  rather  than  one  of  a 
quasi-Judicial  nature  to  hear  and  determine 
official  offenses  punishable  by  fcwfeitnre  of 
office.  The  plalntllTs  fundamental  enot  b 
In  bis  assumption  that  the  mayor  In  the 
present  case  was  attempting  to  exercise  the 
latter,  and  not  the  former,  poww.  He  as- 
sumes this  probably  because  bis  conduct  as 
established  by  tbe  evidence  was  such  as  to 
render  him  liable  to  punishment  under  the 
statutes  of  tbe  state,  and  perhaps  to  for- 
feiture of  office  In  a  proceeding  under  sec- 
tions 130  and  140  of  the  charter.  But  his 
conduct  on  that  occasion  was  proven  to 
show  bis  incompetency  and  unfaithfulness 
in  the  office  of  commissioner,  and  not  for  tbe 
purpose  of  establishing  a  crime  or  his  lia- 
bility to  a  forfeiture  of  bis  office  under  flec- 
tions 139  and  140.  It  appears  from  tbe  find- 
ing and  tbe  charten  and  ordinances  therein 
referred  to  that  It  Is  the  duty  of  the  depart- 
ment of  police  service  to  preserve  the  peace, 
good  order,  and  security  of  the  city.  The 
board  of  police  commissioners  designate  tbe 
officers  and  policemen  of  tbe  department, 
and  make  all  promotions  of  officers  and 
members  of  the  force,  and  have  tbe  ultimate 
power  of  suspending,  removing,  or  reducing 
them  In  rank.  They  fix  the  pay  of  all  mem- 
bers of  tbe  departmeut  except  tbe  superin- 
tendent. It  Is  tbe  duty  of  tbe  individual 
members  of  tbe  board  to  inform  themselves 
of  the  fidelity  and  efficiency  of  every  mem- 
ber of  tbe  force,  and  to  report  to  tbe  board 
In  session  any  Information  which  they  may 
receive  regarding  tbe  conduct  of  any  offli-er. 
and  to  encourage  and  sustain  every  poli<>e 
officer  in  the  faithful  discbarge  of  bis  duty. 
The  lK>ard  has  tbe  designation  and  selection 
of  every  polling  place  at  all  elections.  It  Is 
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the  dtriy  of  the  chief  of  the  department  to 
make  and  enforce  rules  to  preserve  the 
peace,  enforce  good  order,  and  prevent  per- 
sons who  are  not  voting  or  waiting  their 
tnm  to  vote  or  engaged  In  conducting  the 
election  from  congregating  within  100  feet 
of  the  polling  place.  The  department  of 
police  service  and  its  police  officers  are  tbas 
under  the  control  of  and  are  subservient  to 
the  board  of  police  commissioners.  It  being 
thus  the  individual  duty  of  the  plalntiif  to 
inform  himself  of  the  efficiency  of  every 
member  of  the  foroe  and  to  encourage  and 
sustain  every  police  officer  in  the  faithful 
performance  of  his  dnty,  he  failed  in  that 
duty,  and  hla  conduct  at  the  voting  place 
In  tbe  face  o^  one  of  his  subordinates  station- 
ed there  to  preserve  the  peace  and  good  or- 
der, and  prevent  those  who  Iiad  no  lawful 
occasion  to  be  there  from  congregating  with- 
in the  prohibited  space  about  the  polls,  tend- 
ed directly  to  demoralize  the  efficiency  of 
the  iMllce  d^artment  and  Its  officers,  instead 
of  encouraging  them  in  tbe  performance  of 
their  dnty,  and  was  a  violation  of  his  duty 
as  a  police  commissioner,  and  indicated  his 
Incompetency  and  unfaithfulness  In  his  of- 
fice, and  that  the  requirements  of  the  public 
service  might  demand  his  removal.  The 
case,  therefore,  comes  clearly  within  the 
provisions  of  sections  12  and  213,  and  the 
mayor  was  acting  within  his  Jorlsdlctlon, 
unless  as  the  plaintiff  claims  there  is  some- 
thbig  in  the  provisions  of  section  139  of  tbe 
charter  which  In  some  way  cnrtaDs  that  ju- 
risdiction. 

It  may  be,  but  it  is  not  necessary  to  here 
decide  the  point,  that  the  plaintiff  on  proof 
of  the  facts  which  were  proven  to  the  sat- 
isfaction of  the  mayor  in  this  case  would 
be  liable  to  a  forfalture  of  his  office  in  a 
proceeding  under  sections  139  and  140  of  the 
charter.  A  proceeding  under  those  sections 
Is  to  be  Instituted  by  not  less  than  20  free- 
holders of  the  city  by  a  complaint  to  the 
superior  court,  and,  if  successful,  may  re- 
sult, not  only  In  tbe  forfeiture  of  his  office 
by  the  person  proceeded  against,  but  a  Judg- 
ment disqualifying  him  for  any  city  office 
for  the  period  of  five  years.  Some  of  the 
grounds  for  the  proceeding  are  such  as  If 
proved  In  a  proceeding  under  section  12  be- 
fore tbe  mayor  would  warrant  him  In  find- 
ing tbe  officer  cbarged  Incompetent  and  un- 
fit for  bis  office;  but  section  143  provides 
that  nothing  contained  In  the  four  preceding 
sections  shall  be  construed  to  limit  or  change 
any  of  tbe  powers  or  duties  concerning  the 
removal  of  officers  and  employes  from  of- 
fice as  defined  In  other  provisions  of  the 
charter.  Quite  likely  it  was  Intended  by 
sections  339  and  142  that,  should  tbe  mayor 
r^se  upon  proper  request  to  remove  an  In- 
competent and  unfaithful  appointee,  such  re- 
moval may  be  effected  by  a  proceeding,  less 
summary,  but  more  far-reacblng,  In  the  su- 
perior court  upon  the  complaint  of  tbe  free- 
holders of  the  city.   But  the  mayor  may  la 
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a  proper  case  as  Incident  to  the  power  of 
appointment  proceed  to  remove  sudi  an  ap- 
pointee for  the  causes  named  In  section  12, 
and  repeated  In  section  213,  althongh  for 
similar  causes  be  could  be  removed  from 
the  office  by  proceedings  under  the  provi- 
sions of  sections  139  and  140.  This  Is  what 
he  did,  and  under  the  decMon  of  Avery  v. 
Studley,  supra,  be  had  Jurisdiction  tfi  do  so, 
and  was  not  acting  In  a  Judicial  or  quasi- 
Judicial  capacity  in  doing  It. 

Several  of  the  plalutHTs  reasons  of  appeal 
assign  as  their  ground  the  unconstitutional- 
ity of  section  213  of  the  city  charter,  in  that 
it  does  not  provide  an  Impartial  Judicial 
tribunal  for  tbe  trial  of  the  charges.  The 
hearing  before  the  mayor  In  such  a  proceed- 
ing Is  not  a  trial.  It  la  a  bearing  given  In 
the  appointee's  Interest  to  enable  blm  to  be 
heard  as  to  the  sufficiency  of  the  causes 
given  for  his  contemplated  removal.  The 
limitation  placed  by  the  charts  upon  the 
executive  power  of  removal  as  Incident  to 
the  power  of  appointment  "is  satisfied  when 
the  mayor  bos  stated  to  the  officer  tbe  cause 
which  induces  him  to  contemplate  his  re- 
moval, being  a  proper  and  suffldent  cause, 
and  has  given  him  an  opportunity  to  l>e 
beard  In  relation  thereto,  and  assigns  this 
cause  for  making  the  removal."  State  ex 
rel.  Williams  v.  Kennelly,  75  Conn.  704,  707, 
708,  &5  Ati.  SSe,  557;  Pierce's  Appeal,  78 
Conn.  686,  669,  63  Ati.  161;  Avery  v.  Studley, 
supra.  There  U  no  coostitutlonal  guaranty 
that  such  a  hearing  shall  be  bad  before  an 
Impartial  Jury  or  other  Impartial  Judicial 
tribunaL 

The  question  whether  the  mayor  acted  un- 
fairly, unjustly  and  arbitrarily,  which  is  at- 
tempted to  be  raised  by  several  of  the  rea- 
sons of  appeal,  Is  a  question  of  fact,  and,  If 
open  to  the  plaintiff  In  the  superior  court, 
has  been  answered  by  tbe  court's  finding 
that  the  plaintiff  was  given  a  full,  fair,  and 
Impartial  hearing.  The  proceeding  before 
the  mayor  not  being  a  trial,  but  merely  a 
hearing  precedent  to  bis  executive  action 
relative  to  the  plalntiCTs  removal,  the  appeal 
therefrom  to  the  superior  court  did  not  trans- 
fer the  proceeding  to  that  court  for  a  rehear- 
ing of  the  facts.  The  purpose  of  the  appeal 
is  to  provide  a  summary  process  by  which 
the  court  may  revoke  the  order  of  removal 
in  case  any  essential  formality  has  been 
omitted,  or,  perhaps,  in  case  It  finds  that 
the  executive  power  has  been  exercised  so 
arbitrarily  as  to  defeat  tbe  real  purpose  of 
the  law  In  modifying  an  absolute  discretion 
In  removal.  Avery  v.  Studley,  supra,  283 ; 
Pierce's  Ai^>eal,  78  Conn.  669,  63  Ati.  IGl. 
Numerous  exceptions  were  taken  to  the 
court's  exclusion  of  evidence  offered  by  the 
plaintiff  to  prove  the  nonexistence  of  the 
cause  assigned  for  bis  removal  by  tbe  may- 
or and  to  prove  that  the  defendant  was  ac- 
tuated by  political  reasons  In  making  tbe 
removal.  So  far  as  the  evidence  was  offered 
for  the  purpose  of  retrying  questions  of  fact 
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which  had  been  determined  by  the  mayor, 
It  was  properly  rejected  because  the  deci- 
sion of  those  questions  by  him  was  final. 
Avery  v.  Studley,  supra.  The  evidence  to 
prove  political  motive  was  also  Immaterial. 
State  ex  rel.  Williams  t.  Kennelly,  76  Conn. 
700,  50  AU.  555. 
There  is  no  error. 


TETRBAULT  r.  SMEDLET  00.  at  al. 

(Supreme  Contt  of  Errors  <tt  Oonneetieat.  Jul 
22,  W09.) 

1.  TBIAI  ({  !^*)— iNSTBUOnOHS— Refeberoe 
TO  Evidence. 

It  is  not  necessary  (or  the  court  to  state  in 
its  diaige  all  the  evidence  bearing  on  a  parttea- 
lar  questirau 

[Ed.  Note^For  other  cases,  see  TOai,  Omt 
Dig.  I  495;  Deft  Dig.  | 

2.  Appbu.  Ann  Bbbob  (9  695*)— Beoobd—Re- 
viBW— Evidence. 

Where  defendant  did  not  bring  np  the  en- 
tire evidence  on  appeal  bearing  on  the  question 
whether  the  driver  of  a  truck  by  which  plaintiff 
was  injured  was  Its  empioy^,  an  objection  that 
there  was  no  evidence  sufficient  to  Bubmit  su(di 
question  to  the  jury  conld  not  be  reviewed. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  CenL  Dig.  »  2911-2918;  Dec.  Dig.  | 
695.*!  . 

3.  Evidence  (8  75*)  —  Withholdhto  Bti- 

DENGE— PbESUUFTION, 

All  evidence  Is  to  be  weighed  according  to 
the  proof  which  It  is  In  the  iwwer  of  one  side  to 
produce  and  in  the  other  side  to  contradict; 
the  holding  back  of  evidence  being  sufficient  to 
raise  a  presumpticm  of  fact  against  the  party 
withholding  it. 

[Ed.  Note.-~For  other  cases,  see  Evidence, 
Cent  Dig.  I  95 ;  Deft  Dig.  S  75.*] 

4.  TniAI,  (S  244*)  — INSTBUCHOHB  — SpEOino 
POBTIONS  OF  EVIDBKOE. 

AVhere  plaintiff  was  injured  by  being  struck 
by  a  tmdr  alleged  to  have  been  n^igenuy  driv^ 
en  by  ddendanf  s  servant,  a  request  that  the 
tmet  that  the  truck  waxy  have  had  ddendant's 
name  on  it  was  not  suffident  to  show  that  it 
was  being  driven  by  defoidant's  servant,  and 
that,  unless  that  fact  was  afflnnatively  proved, 
defendant  was  not  liaU^  was  properly  refused, 
under  the  rule  that  the  court  need  not  call  the 
jury's  attention  to  specific  portions  of  the  evi- 
dence as  supporting  or  refuung  a  claim ;  it  be- 
ing sufficient  if  they  are  instructed  to  take  into 
account  all  of  the  evidence  beazing  on  dlqnited 
points  In  the  ease. 

[Ed.  Note.— For  other  cases,  see  Trial,  OenL 
Dig.  H  677-681 ;  Deft  Dig.  S  244.*] 

5.  MURICIPAI,  COBPOBATIONS  ({  706*)— STBixr 
RaILBOADB— PAS8ENGEB8— InjUBT  BT  OOL- 
I.ISION— CONTBIBUTOBT  NeQUQENCB— QUES- 
TION TOB  JUET. 

Where  a  passeiuer  on  a  street  car  was 
struck  by  the  nub  of^a  passing  trade,  he  was 
not  negligent  as  a  matter  of  law,  as  to  the 
owner  of  the  troc^  because  he  was  ridins  with 
his  right  foot  on  the  rannlng  board  of  the  car 
with  bis  left  foot  on  the  platform. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Deft  Dig.  S  706.*] 

9.  NEOUSENCE  (}  ]08*>--JOINT  Wbonodoebs 

— Complaint. 

Where  plaintiff,  while  riding  on  the  run- 
ning board  of  a  street  car,  was  strudc  by  the 
hub  of  a  passing  track,  and  both  the  street  car 
company  and  the  owner  of  the  track  were  sued, 
the  complaint  was  not  demurrable  as  to  the 


truck  owner  because  It  alleged  that  the  street 
car  was  running  at  a  dangerous  rate  of  speed 
and  negligently  managed  by  the  motorman ;  such 
allegatTon  being  essential  to  show  that  the  neg- 
ligence of  the  servante  of  both  defendants  joint- 
ly caused  the  injury. 

[Ed.  Note.— For  other  cases,  see  N^ligence. 
Dec.  Dig.  f  108.*] 

Appeal  from  Ba[)erlor  Court,  New  Haven 
County;  George  W.  Wheeler,  Judge. 

Action  by  Frank  Tetreault  against  the 
Smedley  Company  and  the  Connecticut  Com- 
pany for  Injuries  to  plaintiff  while  riding  on 
the  running  board  of  a  street  car  -by  the 
driving  of  a  truck  against  him.  PlalntUT 
recovered  a  Judgment  for  91.800  against  tlie 
Smedley  Company  alone,  tram  which  It  Mjy- 
peals.  Affirmed. 

Levi  N.  Blydenbui^b,  for  appellant  Smed- 
ley Oo.  Harry  G.  Day  and  Thwias  M.  Bteete^ 
for  appellee  Connecttent  Ok  Walter  J. 
Walsh,  for  otket  iy>pellee. 

BOBABAGK,  1.  The  plaintiff  was  a  paa> 
senger  on  an  open  car  of  the  defendant  rail- 
way company.  On  account  of  the  car  being 
crowded,  he  was  obliged  to  stand  on  the 
right-hand,  or  ontslde,  ronnlns  board,  and 
aasomed  a  postlon  near  llie  teont  rad,  with 
his  right  foot  oa  the  running  board  about 
<Hie  foot  from  the  end,  with  lil>  left  foot 
npon  ttie  platform,  between  the  txoat  dash- 
board and  the  flrat  leat  back  of  the  motor- 
man.  While  standing  In  tills  position,  a  fur- 
niture truck  collided  with  the  car  In  aoch  a 
manner  tiiat  the  rear  hub  of  the  wheel  of 
the  truck  came  in  contact  with  the  plaintiff's 
rlfi^t  foot,  caualng  the  injuries  complained 
of.  The  parties  were  at  issue  npon  the  al- 
leged negligence  of  the  two  omQianles,  the 
exercise  of  due  care  npon  the  part  of  the 
plaintiff,  and  the  ownership  and  control  of 
the  furniture  truck. 

The  Jury  fotmd  the  Issues  as  against  flie 
Smedley  Company  and  for  the  railway  com- 
pany. The  Smedley  Company  claimed  tiiat 
there  was  no  erldoice  in  the  case  peorli^ 
that  the  driver  of  the  trade  was  Its  agent 
or  empl<qr£.  or  that  this  truck  was  then  and 
there  owned  or  used  by  the  company,  or  Its 
agents  or  CTiployCs.  In  this  connection  thia 
defendant  complains  of  the  coorf a  InstriKN 
tiona  for  the  following  nasons:  "The  court 
erred  and  miatocA  the  law  in  charging  the 
Jury  that  on  the  evidence  as  stated  In  the 
charge  It  was  not  a  mattw  of  law  for  the 
court  to  determine  whether  or  not  the  truck 
was  the  truck  of  the  Smedley  Company,  and 
operated  and  controlled  by  It  at  the  time  of 
the  accident,  and  that  it  was  wtlrely  a  ques- 
tion of  fact  for  the  Jury."  It  was  not  nec- 
essary for  the  court,  nor  does  it  appear  that 
it  attempted,  to  state  In  Its  charge  all  the 
evidence  bearing  upon  this  Question.  The 
record  discloses  that  the  court,  after  calling 
the  attention  of  the  Jury  to  the  dalms  of  the 
parties  and  the  evidence  of  several  witnesses 
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who  bad  testified  upon  this  branch  of  the 
case.  Bald,  In  Butwtance:  Now  from  that 
evidence  and  other  evidence  In  the  case 
whtch  I  haye  not  cited  upon  that  point,  yon 
are  to  determine  as  a  question  of  fact  wheth- 
er this  truck  belctnged  to  the  Smedley  Com- 
pany and  whether  their  driver  was  In  charge 
of  it  when  the  accident  happened.  The  rec- 
ord discloses  that  the  defendant  appeared 
and  contested  the  case  upon  its  merits.  It 
offered  do  evidence,  made  no  motion  for  a 
nonsuit  for  failure  to  make  out  a  prima  facte 
case,  but  waited  until  the  argument  to  the 
jnry  was  reached  before  claiming  that  there 
was  no  evidence  showing  that  the  driver  of 
the  truck  was  its  agent  or  employ^.  This 
claim,  under  proper  Instructions,  was  sub- 
mitted to  the  Jury  as  a  question  of  fact,  and 
a  verdict  returned  against  the  Smedley  Com- 
pany. Had  it  deemed  that  the  evidence  was 
insnffldent  to  establish  this  fact,  it  should 
have  taken  some  proper  course  to  bring  be- 
fore this  court  the  entire  evidence  hearing 
upon  this  subject  Without  such  evidence 
we  cannot  review  the  question  which  this 
company  attempts  to  raise  by  the  first  as- 
signment of  error. 

The  second  reason  of  appeal  is  that  the 
Judge  erred  In  Its  charge  as  to  withholding 
testimony.  The  court  la  discussing  this  prop- 
osition correctly  stated  the  presumption  ap- 
plicable to  a  claim  of  this  nature  when  it 
said:  "It  is  a  maxim  Oiat  all  evidence  Is  to 
be  weighed  according  to  the  proof  which  It 
was  in  the  power  of  one  aide  to  have  produc- 
ed, and  in  the  power  of  the  other  side  to 
have  contradicted;  and  the  holding  back  of 
evidence  by  him  Is  a  presumption  of  fact 
against  the  party '  who  withholds  such  evi- 
dence in  a  case  where  it  could  be  produced." 
State  V.  Hogan,  67  Conn.  581,  584,  35  Atl. 
S06;  Throckmorton  v.  Chapman,  65  Conn. 
441.  454,  32  AtL  930.  Upon  this  subject  it 
was.  In  substance,  further  stated:  Now,  of 
coarse,  that  depends  upon  the  finding  of  the 
Jury  whether  there  was  any  holding  back, 
and  you  must  in  passing  upon  that  consider 
the  argument  upon  the  part  of  the  dccfendant 
that  it  was  not  within  their  province  at  this 
time  to  produce  that  witness.  There  is  sotb- 
Ing  In  that  portion  of  the  charge  of  which  the 
defendant  can  Justly  complain. 

Tlie  defendant  objects,  in  its  fourth  assign- 
ment of  error,  because  the  court  failed  to 
charge  In  conformity  with  the  following  re- 
qneat:  "The  mere  fact  that  the  truck  may 
have  had  npon  it  the  name  of  Smedley  Is 
not  auffldent;  and  unless  it  has  been  shown 
aflSrmatively  by  competent  evidence  that  the 
driver  of  the  track  was  the  servant  or  agent 
of  the  Smedley  Oompany,  and  then  and 
there  acting  as  such,  so  far  as  the  Smedley 
Company  Is  concerned,  your  verdict  must 
be  for  the  defendant."  Ordinarily,  it  Is  not 
Incumbent  upon  the  trial  court,  In  diarglng 
the  Jmry,  to  call  their  attention  to  specific 
portions  of  the  evidence  as  supporting  or 
refutlDg  a  claim.   It  !■  enoui^  If  th^  are 


instructed  to  take  Into  account  all  the  evi- 
dence bearing  upon  disputed  points  In  the 
cas&  Hart  v.  Knapp,  76  Cona  185,  137,  55 
Atl.  1021,  100  Am.  St  Rep.  989.  As  herein- 
before stated  in  connection  with  the  first  rea- 
son of  appeal,  the  court  choired  the  Jury  up- 
on this  subject  correctly  and  as  fully  as  the 
state  of  the  evidence  and  appropriate  claims 
of  the  i>arties  required. 

Paragraphs  5  to  9  and  11  to  13  of  the  rea- 
sons of  appeal,  relating  to  the  charge  as 
given  or  to  requests  refused,  raised  one  gen- 
eral question;  that  Is,  whether  under  the 
facts  of  the  case  the  court  performed  its 
doty  in  leaving  the  questiou  of  contributory 
negligence  to  the  Jury,  to  be  determined  by 
them  as  a  question  of  fact  upon  the  evl< 
dence.  As  already  stated,  the  plaintiff's  in- 
juries were  received  while  be  was  riding  on 
the  running  board  of  the  defendant  railway 
company's  car.  The  court  correctly  stated 
the  law  upon  the  question  of  the  plaintiff's 
n^^gence  whoi.  In  substance,  it  said:  Now, 
what  was  the  duty  of  the  plaintiff?  It  was 
his  duty  also  to  use  reasonable  care;  that 
Is,  that  degree  of  care  which  the  reasonably 
prudent  prason  would  use  under  the  same 
circumstances.  It  was  care  in  proportion  to 
the  danger,  and,  as  you  know,  greater  care 
is  required  under  the  rule  in  dangerous  sit- 
uations than  in  situations  that  do  not  fur- 
nish such  elements  of  danger.  The  law  can- 
not say  that,  because  the  man  was  standing 
on  the  running  board  of  the  car,  under  all 
circumstances  that  would  be  contributory 
negligence,  l^at  is  a  question  of  fact  for 
the  Jury  to  determine  In  a  given  case.  It  Is 
obvious  that  standing  on  a  running  board  of 
a  car  Is  more  dangerous  than  when  seated  In 
the  car.  Hence,  while  the  standard  of  due 
care  remains  the  same,  what  will  be  due 
care  will  be  more  In  the  one  case,  in  the  dan- 
gerous situation,  than  In  the  other.  A  great- 
er degree  of  care  must  be  exercised  from  one 
in  such  a  position  to  avoid  injury  to  himself 
and  to  avoid  Injury  from  teams  or  other  ve- 
hicles In  close  proximity  to  the  car  upon 
which  he  stands.  It  appears  that  the  testi- 
mony and  claims  of  counsel  were  conflicting 
in  regard  to  the  speed,  location,  and  control 
of  the  truck  when  the  accident  happened. 
These  and  other  Important  facts  upon  the 
trial  were  in  dispute.  This  court  has  not 
the  evidence  of  the  circumstances  surround' 
ing  the  accident  We  have  not  the  means 
of  determining  whether  the  court  below  err- 
ed upon  this  subject,  unless  we  are  prepared 
to  hold  that  a  person  standing  npon  the  nm- 
nlng  board  of  a  trolley  car  would,  under  all 
drcnmstances,  be  guilty  of  contributory  neg> 
ligence.  Such  a  pnq;>OBtlon  would  manifest 
ly  be  unsound. 

There  was  conflicting  evidence  whetho* 
the  car  had  passed  the  truck,  or  the  track 
was  in  advance  of  the  car,  when  the  accident 
happraed.  The  court  in  closing  Its  ronaiks 
upon  the  assumption  that  the  car  had  passed 
the  track  wh^  the  ^alnttlTa  injuries  occnw 
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red,  properly  said:  Assuming  that  you  find 
the  man  on  the  running  board  of  the  car. 
The  car  is  moving.  The  van  comes  up  be- 
hind and  moves  faster,  and  in  its  movemeuts 
It  comes  so  close  to  this  man  upon  the  run- 
ning board  that  It  injures  him.  What  pos- 
sible fault  Is  It  of  that  motorman  at  the 
front  of  the  car,  In  the  operating  of  his  car 
that  caused  that  Injury?  Then,  I  say  that 
the  verdict  should  be  for  the  railway  com- 
pany." The  remarks  of  the  jodge  upon  thte 
subject  referred  to  In  the  Smedley  Compa- 
ny's tenth  assignment  of  error  were  appar- 
ently occasioned  by  two  or  three  obscure  ques- 
tions propounded  by  a  Juror,  when  the  judge 
was  discussing  this  branch  of  the  case. 

It  is  urged  In  the  fifteenth  assignment  of 
error  that  the  court  mistook  the  law  In  fall- 
ing to  make  the  proper  distinctions  In  the 
charge.  In  re«pect  to  the  relative  duty  to  the 
plaintiff  on  the  part  of  the  defendant,  the 
Consolidated  Oompany,  who  bad  accepted 
him  ae  a  passenger,  and  the  Bmedley  Com- 
pany, who  bad  no  special  doty  to  him. 
From  an  examination  of  tbe  record  It  ap- 
pears that  tbe  trial  judge  InBtmcted  the  ju- 
ry fully  and  correctly  as  to  the  duty  of  the 
platatlff.  tbe  driver  of  tbe  truck,  tbe  degree 
of  care  wbidi  the  railway  company  should 
ez»clse  toward  Its  passengers,  and  tbe  man- 
ner in  which  these  different  duties  should 
be  performed.  He  called  tbe  attrition  of  tbe 
jury  to  the  application  ot  these  principles 
to  tbe  facts  claimed  to  have  been  eatabUsbed 
by  the  evidence  in  such  a  manner  that  it  is 
apparent  that  the  duty  which  each  party 
owed  to  tbe  other  could  not  have  been  mis- 
understood by  the  jury. 

The  last  reason  of  appeal  questions  a  deci- 
sion made  by  the  court  below  upon  a  demur- 
rer. The  complaint  was  not  demurrable  be- 
cause It  was  alleged  that  the  plaintiff  volun- 
tarily placed  himself  upon  the  running  board 
of  a  trolley  car.  This  cause  of  demurrer  has 
already  been  considered  in  connection  with 
the  exception  to  the  charge. 

Paragraphs  2  and  3  of  the  demurrer  ques- 
tion the  sufficiency  of  the  complaint  because 
It  Is  alleged  that  the  car<of  the  railway  com- 
pany was  run  at  a  dangerous  rate  of  speed 
and  negligently  managed  by  the  motorman. 
This  was  essential  In  an  action  against  two 
defendants  in  which  It  was  alleged  that  the 
negligence  of  the  servants  of  these  parties 
jointly  caused  the  plalntlfTs  injuries. 

There  Is  uo  ground  for  the  claim  that 
there  is  no  allegation  In  the  complaint  show- 
ing that  the  servant  of  the  Smedley  Compa- 
ny was  not  in  the  aerclse  of  ordinary  care. 

Tbe  third  and  fourteenth  reasons  of  ap- 
peal were  not  pursued  in  the  defendant's 
brief,  and  involve  no  questions  wblcb  call 
for  discussion. 

There  hi  no  error.  Tbe  other  Judges  con- 
curred. 


NEW  HAVEN  TIIUST  CO.  v.  CAMP  et  aL 

(Supreme  Court  of  Errors  of  Oonneeticat.  Jan. 
2%  1909.) 

1.  Deeds  d  47*)— Attest ation—Sufficienct. 

A  deed,  executed  and  .delivered  In  New 
York  in  1S57,  was  inaufficieat  to  convey  any 
interest  in  land  in  Conoecticut,  where  it  was  at- 
tested by  only  one  witness. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
IHk.  I  107;  Dee.  Dig.  |  47.*] 

2.  AOKNOWU^DGUENT  (S  57*)— P1.ACE  Or  DE- 
LI V  BUT— E  V 1 0  EnCE . 

The  attestatim  dause  to  a  deed,  acknowl- 
edged before  a  mai^strate  in  New  xotk,  recit- 
ing that  the  deed  was  sealed  and  delivered  in  his 
presence,  was  prima  facie  evidence  that  tbe  deed 
was  delivered  In  New  York. 

[Ed.  Note. — For  other  cases,  ace  Acknowleds- 
ment.  Cent.  Dig.  |  204;  Dec  D^  |  67;*  Evi- 
dence, Cent.  Dig.  I  1572.] 

3.  Deeds  (8  91*)  — Law  Govebniko  — Pbe- 
buuptions. 

It  will  be  presumed  that  the  parties  to  a 
deed  to  land  in  Connecticut  had  m  mind  tbe 
taw  of  New  Yoric  as  that  which  would  govern, 
where  they  resided  in  New  York,  and  the  deed 
was  sufficiently  attested  under  that  law  of  that 
state,  but  iosufEciently  under  the  Connecticut 
law. 

[Bd.  Note.— For  other  cases,  see  I>eeda,  Cent 
Dig.  8  229 ;  Dec  Dig.  8  91.*] 

4.  Deeds  (8  91*) — Laws  Govebninq. 

Where  b  deed  covering  Onnecticnt  land, 
executed  and  delivered  in  New  York  between 
parties  residing  there,  does  not  expressly  shoi^ 
what  should  be  the  governing  law,  it  moat  be 
determined  under  the  established  principles  of 
private  intemational  law;  tbe  question  prima 
facie  at  least  being,  not  what  the  parties  io  fact 
intended,  but  what  would  necessarily  have  been 
the  intention  of  sensible  persons  in  their  posi- 
tion, It  their  attention  had  been  directed  to  oon- 
tingendes,  which  escaped  their  notice. 

[Ed.  Note.— For  other  cases,  see  DesdSL  Cent 
Dig.  8  220 :  Dec  Dig.  {  91.*] 

5.  CONTBAOTS  (S  144*)— I^WB  OOVBUnNO. 

Under  the  established  principles  of  private 
international  law,  the  proper  law  of  contracu 
executed  in  one  state  between  parties  residinj 
there,  respecting  subject-matter  in  another  state, 
an  far  as  the  contractual  obligations  of  the  pai^ 
ties  to  which  are  conoemed,  is  that  by  wfaicit 
they  may  jiiatly  be  presumed  to  tiave  meant  to 
bind  th«nselvea. 

[Kd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f$  724r-727 ;  Dec  Dig.  |  144.*] 

6.  Deeds  (8  91»)— Laws  Goveening. 

The  elTect  of  the  choice  by  parties  to  a 
deed  of  land  in  Connecticut  to  execute  it  in  New 
York,  and  to  establiah  their  domicile  there,  is  a 
matter  of  law ;  and,  though  it  cannot  make  the 
conveyance  pass  title  under  the  law  of  Con- 
necticut, It  could  make  it  establish  ^  relation 
betwe«i  the  parties  respecting  the  land,  out  of 
which,  through  subsequent  events,  inqmrtant 
rights  respectmg  It  might  arise. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cat 
Dig.  8  229 ;  Dec  Dig.  8 

7.  Deeds  (8  91*)— CoNBTBUCTioir  —  Pustmp- 

TIONS. 

There  l>eing  nothing  in  a  deed  to  Connecti- 
cut land,  executed  and  delivered  in  New  Yorit 
between  the  parties  residing  there,  to  rebut  tlie 
presumption  that  they  had  in  mind  the  law  o' 
New  York  as  governing  the  deed,  and  the  laws 
being  auch  that  the  grantee  would  take  an  ab> 
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solute  fee,  it  will  be  pKBumed  that  the  parties 
Intended  that  she  sfaoold  have  sacb  estate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Omt 
Dig.  {  220;  Dec  Dig.  »  91*] 

&  ADTXB8E  PoeSESSIOH  ({  106*)  —  TTTZJE  AO- 
QUtBKD. 

If  a  decedent  held  adverse  poaseasiOn  of 
iand  for  50  years  under  a  deed,  she  acquired  ab- 
solute title  thereto,  which  passed  to  her  execu- 
tors and  tnuteea  under  her  will. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  H  90i-G23;  Dec.  Dig.  1 
106.*] 

9.  Advebss  PcesESsion  (|  85*)— Etidcitoe— 
Gifts. 

In  an  action  inTOlving  the  proceeds  of  land 
bought  by  decedent  for  bjs  daughter  as  a  gift 
to  her,  conveyed  to  her  under  a  defective  deed 
two  years  after  she  took  possession,  and  held  by 
her  ndversely  for  SO  years,  evidence  tending  to 
show  that  the  transaction  amounted  to  a  pres- 
ent and  executed  gift  was  material. 

[Ed.  Note.— For  other  cases,  He  Adveise  Pos- 
■easion,  Dee.  Dig.  I  8(^*] 

10.  Advkbse  Pobsbssioh  (I  64*)  —  Pabol 

GlPTB. 

Possession  of  land  under  a  parol  gift  Is 
adverse  as  against  the  donor,  and  if  continued 
tor  IS  years,  establishes  a  title  as  against  him 
and  all  claiming  nnder  him. 

[Bid.  Note.^For  other  cassa,  see  Adwie  Pos- 
yt-ssion^  Cent  Dig.  K  368-364 ;  Dee.  Dig.  |  64;*] 

11.  Advebse  PossEssion  (|  85*)— Evidbnoe 
—Deeds. 

Wtiile  a  deed  to  grantor's  daughter  was 
TOfd  for  Insufficient  attestation,  the  fact  that  it 
was  made  Is  relevant,  in  an  action  involving 
the  proceeds  of  the  land,  to  show  that  the 
daughter  entered  under  a  claim  of  title  in  her- 
self, and  not  in  subordination  to  that  in  fact 
held  by  her  father ;  the  terms  of  the  deed  being 
important  as  showing  the  nature  of  the  posses- 
sion held  by  the  daughter  before  and  after  its 
date. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  S  80.*) 

12.  Advebsb  PossBSSion  (S  85*)— Evidence. 
In  an  action  involvins  the  proceeds  of  land 

conveyed  by  decedent  to  nis  daughter  nnder  a 
void  deed,  and  held  adversely  by  her,  evidence 
that  she  never  saw  or  read  the  deed  or  knew  of 
its  terms,  that  decedent  did  not  claim  the  land, 
and  that  the  daughter  continued  to  occupy  it 
under  a  claim  ot  right  a>  owner,  was  admiasible. 

[Ed.  Note— For  other  cases,  see  Advezse  Pos- 
seSBiou,  Dec  Dig.  S  86.*] 

13.  Deeds  ({  91*)— CowsTButmoN— Law  Gov- 

EBHING. 

The  effect  of  a  deed  must  be  determined  by 
the  law  of  the  state  or  country  where  the  land 
is  situated,  but  what  the  parties  at  the  time 
of  its  execution  understood  to  be  its  effect  is  to 
be  determined  by  the  law  they  had  in  mind  as 
governing  its  construction  and  operation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
EhV  J  229;  Dec.  Dig.  S  91.*] 

Ap[>eal  from  Superior  Court,  New  Haven 
County;  Milton  A.  Shumway,  Judge. 

Action  of  Interpleader  by  the  New  Haven 
Trust  Company  against  Theodore  C.  Camp, 
executor,  and  others.  From  the  Judgment, 
Caroline  W.  Baldwin's  executors  appeal. 
Berened,  and  new  trial  granted. 

Henry  Stoddard  and  George  M.  Gmm,  for 
appellant  Henry  G.  Wbite  and  Leonard 
M.  Daggett,  for  appellee. 


BALDWIN,  0.  J.  In  1855,  at  the  request 
of  Caroline  W.  Suydam,  wife  of  Ferdinand 
Snydam  of  New  York,  and  one  of  several 
children  of  Stephen  Whitney  of  New  York, 
her  father,  who  was  then  78  years  of  age, 
bought  a  country  place  named  "Ivy  Nook." 
situated  partly  in  Hamden  and  partly  In  New 
Haven,  Conn.,  for  and  as  a  present  or  gift 
to  her.  He  paid  $11,000  for  It,  and  had  the 
deed,  which  was  dated  May  19,  1855,  made 
to  blmself.  Her  husband  was  at  this  time 
Insolvent,  and,  to  secure  the  property  against 
him  and  hie  creditors,  her  &ther  did  not 
convey  it  to  till  1867,  when  he  and  his 
wife,  described  as  parties  of  the  first  part, 
executed  a  conveyance  of  it,  in  which  Mrs. 
Suydam  was  described  as  the  party  of  the 
second  part  This  he  gave  to  her,  or  to  an 
agent,  who  received  It  In  her  behalf.  The 
deed  was  dated  August  4, 1867,  and  executed 
in  New  York.  The  consideration  stated  In 
it  was  "natural  love  and  affection"  and  (1. 
The  optative  words  of  grant  were  "do 
grant  bargain,  sell,  alien,  remise,  rdease, 
convey  and  confirm,  unto  the  said  party  of 
tiie  second  part,  to  her  sole  and  separate  use 
during  her  natural  life  and  free  and  clear 
from  the  debts  or  control  of  her  present  or 
any  future  husband,"  and  embraced  "all  the 
estate,  right,  title,  Interest,  dower,  right  of 
dower,  property,  possession,  claim  and  de- 
mand whatsoever,  as  well  in  law  as  in 
equity,  of  the  said  parties  of  the  first  part, 
of,  in,  or  to"  Ivy  Nook;  habeudtun  "unto 
the  said  party  of  the  second  part,  to  her 
sole  and  separate  use  during  her  natural  life 
and  free  and  dear  from  the  debts  or  control 
of  her  pres^  or  any  future  husband;  glT- 
Ing  and  granting  to  Uie  sidd  Caroline  full 
power  to  convey  or  dispose  of  the  said 
premises  In  fee  dmple  by  deed,  will,  or 
otherwise."  This  conveyance  was  recorded 
In  the  Hamden  and  New  Haven  land  rec- 
ords In  May,  1860,  after  Mr.  Whitney's 
death,  which  occurred  tai  the  pieceding  Feb- 
ruary. Mr.  Suydam  applied  for  a  discharge 
In  Insolvency  In  December,  1867,  but  did  not 
receive  It  until  after  Mr.  Whitney's  death. . 

There  was  but  a  single  attesting  witness 
to  the  deed,  namely  tbe  magistrate,  before 
whom  it  was  acknowledged  In  New  York 
city;  and  the  attestation  clause  stated  that 
it  was  sealed  and  delivered  In  his  presence. 
There  were  two  certificates  of  acknowledg- 
ment, made  In  New  York  two  days  after 
the  date  of  the  deed.  One  followed  the  New 
York  form,  and  was  signed  by  falm  as  a 
commissioner  of  deeds  of  New  York;  the 
other  followed  the  Connecticut  form,  and 
was  signed  by  him  as  a  commissioner  to 
take  the  acknowledgment  of  deeds  appoint- 
ed by  this  state.  Having  but  a  single  wit- 
ness, the  deed  was,  at  tbe  date  of  its  de- 
livery. Ineffective  to  convey  any  Interest  In 
land  in  Connecticut  Comp.  St  1854,  tit  29, 
c.  1,  p.  631,  i  8.    Farrell  Foundry  v.  Dart, 
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26  Conn.  376,  S81.  An  act  entlUed  "An  act 
to  conflrm  certain  deeds"  took  effect  on  June 
16,  18S8,  providing  that  all  deeds  of  Connect- 
icut real  estate,  which  had  been  executed  in 
any  other  state  according  to  Its  law,  with 
only  one  attesting  witness,  bat  were  in  all 
other  respects  executed  according  to  our 
laws,  should  be  valid  as  against  the  grantor 
and  all  persons  subsequently  acquiring  an  In- 
terest tinder  him  with  notice.  Pub.  Acts 
1858,  p.  46,  c.  64.  A  later  statute,  passed  In 
1864,  made  all  deeds  of  Connecticut  lands 
which  had  been,  or  should  be,  executed  and 
acknowledged  In  any  other  state,  in  conform- 
ity with  Its  laws  rdatlve  to  lands  therein 
situated,  "valid  to  all  Intents  and  purposes," 
with  a  saving  In  favor  of  any  title  previously 
"acquired  in  good  faith  by  any  creditor  of  or 
purchaser  from  the  grantor  In  any  deed  or 
conveyance,  defectively  executed,  or  from 
blB  h^ra  or  devisees."  Pub.  Acts  1864,  p. 
10,  c  4.  On  May  10, 1855,  Hr.  Whitney  gave 
Sirs.  Snydam,  and  eOie  took,  exclusive  pos- 
sesslffli  and  occupation  of  Ivy  Nook  as  her 
own,  and  soon  afterwards,  and  prior  to  Au- 
gust 4,  1867,  she  commenced  to  make  im- 
provements and  changes  In  the  house  and 
grounds.  This  exclusive  possession  she  held 
till  her  death  In  November,  1906,  when  it 
passed  to  the  executors  and  trustees  under 
her  will.  They  sold  the  place  for  over  $50, 
<J00,  and  the  fund  was  deposited,  by  agree- 
ment of  .all  parties  In  lnt»est,  with  the  plain- 
tiff, to  be  disposed  of  as  a  proper  court  mli^t 
order.  She  survived  Mr.  Suydam  for  many 
years,  and  at  her  death  was  the  widow  of 
one  Nathan  A.  Baldwin. 

The  attestation  clause  was  prima  facie 
proof  tiiat  the  deed  of  August  4,  1867,  was 
delivered  in  New  York,  and  there  was  no 
evidence  to  the  contrary.  At  that  time  dower 
could  only  be  claimed  under  Connecticut  law 
in  lands  of  whldi  the  husband  died  pos- 
sessed In  his  own  right.  In  view  of  the 
execution  and  ddlvery,  under  such  circum- 
stances, of  such  a  conveyance  In  the  state 
of  New  YoA,  where  a  deed  with  a  single 
witness  was  sufficient  to  convey  lands  there- 
in situated,  a  presumption  arises  at  res 
magls  valeat  quam  pereat;  that  the  parties, 
at  the  time,  bad  In  mind  the  law  of  Mew 
York  as  that  which  wonid  govern  the  mean- 
ing and  effect  of  the  Instrument  In  question. 
They  could  hardly  have  supposed  that  they 
were  necutlng  on  the  one  side,  and  accept- 
ing on  the  other,  a  conveyance  which  con- 
veyed nothing.  Pritchard  v.  Norton,  106  U. 
8.  124,  157.  1  Sup.  Ct  102,  27  L.  Bd.  104. 

Nothing  is  expressly  stated  In  the  instru- 
ment itself  as  to  what  should  be  the  govern- 
ing law.  It  must  thaefore  be  determined 
under  the  established  principles  of  private 
international  law.  By  these  the  proper  law 
of  every  ccmtract  under  sucb  drcnmstances, 
80  far  as  tiie  contractual  obligations  of  the 
parties  to  each  other  are  concerned,  Is  that 
by  wbtdi  tfa^  may  Justly  be  presumed  to 
have  meant  to  bind  themselves.   The  ques- 


tion, prima  fade  at  least.  Is  not  what  they 
did  In  fact  Intend,  but  what  would  naturally 
have  been  the  Intraitlon  of  sraislble  persons 
in  the  position  occupied  by  Mr.  and  Mrs. 
Whitney,  on  the  one  parl^  and  Mrs.  Suydam, 
on  the  oth»,  If  their  attention  had  been  di- 
rected to  contlngenclee  which  escaped  their 
notice.  Dlc^  on  the  Ctmfllct  of  Laws, 
Moore's  Eld.  663-666.  Only  thus  can  uni- 
formity and  certainty  of  construction  be  se- 
cured. The  parties  to  the  deed  now  in  ques- 
tion chose  to  execute  It  in  New  York.  They 
had  also  chosen  to  establish  their  domicile 
there.  The  effect  of  these  choices  la  a  mat- 
ter of  law.  Minor  on  the  Conflict  of  Laws, 
p.  878,  note.  It  could  not  make  the  cwirey- 
ance  avail  to  pass  title  under  the  law  ol 
Connecticut  It  could  make  it  avail  to  estab- 
lish a  relation  between  the  parties  with  re- 
spect to  the  land,  out  of  which,  by  loKe  of 
subsequent  events,  important  rights  in  re- 
spect to  it  might  arise.  See  Dlccy  on  the 
Conflict  of  Laws,  Moore's  Ed.  770;  F<£lix, 
Traits  du  Droit  International  Prlve,  1,  I 
The  presumption  that  the  language  employed 
In  the  deed  to  Mrs.  Suydam  was  used  by  the 
parties  in  the  sense  attributed  to  It  alike  by 
tbe  common  lex.  donddlil  and  the  lex  lod 
celebratlcmls  Is  not  rebutted  by  anything  In 
tbe  record. 

By  tbe  laws  of  New  York,  as  they  existed 
in  August,  1857.  the  deed  to  Mrs.  Suydam, 
h^  It  been  ttf  land  In  that  state,  would  hare 
given  her  an  absolute  fee.  There  was  there- 
fore a  presumption,  under  tba  rules  of  pri- 
vate Intematlonia  law,  that,  at  tiie  date  of 
the  conveyance,  Mr.  Whitney  and  Mrs.  Suy- 
dam understood  Ite  terms  to  be  such  as  to 
Invest  her  with  an  abscAuto  estate  in  fee 
simple.  The  supralor  court  apparently  did 
not  take  this  presumption  into  oraudderation. 
No  allusion  was  made  to  It  in  tbe  finding, 
or  to  the  absence  ot  two  attestlDg  witnesses 
to  the  deed.  The  record,  however,  states 
that  upon  the  trial  the  execattna  ct  Mrs. 
Baldwin's  will  offered  evidence  tending  to 
prove  that  her  fattier,  in  making  the  pnr^ 
duse  <a  Ivy  Nook,  Intended  to  make  a  gift 
of  It  to  her.  and  that  she  in  eatetiiag  into 
possession  intended  to  take  It  as  a  gift;  but 
the  court  ruled  that  evidence  of  these  facts 
was  not  admissible  to  vary  the  legal  eflCect 
of  the  deed  of  August  4,  1867.  It  was  one 
the  claims  of  the  executors,  who  were  trus- 
tees of  her  residnary  estete,  that  she  took  ad- 
verse po8ses8l<m  of  the  pnqperty  tm  Hay  19. 
1865,  and  malntelned  It  till  her  death.  If 
she  did,  she  acquired  an  absolute  title,  whldi 
passed  to  them.  Whether  she  did  was  tb«e- 
fore  an  Important  question  In  the  caua& 

In  the  Judgment  file  it  is  stated  that  tbe 
court  held  that  (1)  the  deed  of  1867  conveyed 
a  life  estete  only,  wltii  a  power  of  disposi- 
tion annexed;  this  power  wss  nei^  ex- 
erdsed;  (3)  upon  ttie  death  of  tiie  life  toiant 
the  executor  and  trustee  of  the  resldoary 
estate  under  her  father's  will  became  the  ab- 
solute owner  of  Ivy  Nook;  and  (4)  **tlie  oth- 
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er  facts  and  clrcumstancea  In  evidence,  con- 
cerning which  there  was  little  or  no  contro- 
versy, do  not  and  should  not  affect  tha  gen- 
eral conclusion."  Among  the  "facts  and  dr- 
cumstances,"  of  which  there  was  some  evi- 
dence, and  to  which  this  reference  was  made 
ta  the  Judgment  file,  are  these:  That  she 
tield  possession  under  a  claim  of  right,  as 
owner;  that  her  father,  who  was  worth  at 
the  time  of  his  death  alrant  $4,000,000,  and 
had  long  owned  large  landed  properties,  kept 
an  account  of  the  separate  items  of  his  real 
estate  npon  his  books,  but  did  not  enter  Ivy 
Nook  as  one  of  them;  that  she  probably 
never  personally  had  or  saw  the  deed  of  1857; 
that  it  did  not  appear  that  she  ever  knew 
of  the  particular  terms  In  which  it  was  ex- 
pressed; and  that  after  the  death  of  her 
father  and  of  Mr.  Suydam  it  was  found  in 
the  office  of  the  estate  of  Mr.  Whitney,  where 
both  his  papers  and  those  of  Mr.  Suydam 
were  kept  It  Is  evident  from  the  Interlocu- 
tory ruling  above  mentioned,  and  the  terms 
of  the  Judgment  file,  that  the  superior  court 
r^arded  evldraice  of  swdi  a  nature  aa  imma- 
terial, because,  in  its  opinion,  the  case  must 
turn  on  the  propor  oonstmctlon  of  the  deed 
of  1867,  and  the  effect  of  that  could  not  be 
varied  by  parol.  It  was  mad^  however,  to 
one  who  had  already  been  In  the  actual  and 
exclusive  possesslcm  of  the  granted  premises 
for  more  than  two  years,  and  whose  repre- 
seutatlves  claimed  tliat  fbla  possession  was 
adverse  in  its  character.  The  finding  and 
the  paragraphs  marked  "proven"  In  the  draft 
finding  filed  by  the  appellants  show,  as  above 
stated,  that  Ivy  Nook  was  bought  for  and  as 
a  gift  to  Mrs.  Suydam,  and  that  she  was 
put  by  her  father  In  Immediate  and  exclusive 
possession  of  It  as  her  own.  Any  evidence 
tending  to  prove  that  the  transaction  amount- 
ed to  a  present  and  executed  gift  was  there- 
fore material  to  the  Issues  on  trial. 

Possession  of  land  taken  under  a  parol 
gift  is  adverse  as  against  the  donor,  and  if 
continued  for  16  years  establishes  a  title  as 
against  him,  and  all  claiming  under  him. 
Clark  V.  Gilbert,  39  Conn.  94,  97.  While  the 
gift,  regarded  as  a  conveyance  of  title,  was 
void,  that  it  was  made  Is  relevant  to  show 
that  the  donee  entered  under  a  claim  of  title 
In  herself,  and  not  In  subordination  to  that 
in  fact  held  by  the  donor.  Comlns  v.  Comlns, 
21  Conn.  418,  417.  The  executor  and  trustee 
under  the  will  of  St^tfaen  Whitney  was  right 
In  claiming  that  the  termB  of  the  deed  of 
1857  were  o£  importance  as  ascertaining  the 
nature  of  the  possession  held  by  the  grantee, 
both  b^ore  and  attex  its  date.  But  It  was 
not  necessarily  conclnslT&  Searles  t.  De  Lad- 
son,  81  Oonn.  133,  136^  70  Atl.  589.  If  her 
Iieasesdon  wbm  taken  origlnaUy  under  an  ab- 
solute gift,  and  under  a  claim  Oiowever  un- 
founded) <tf  absolnto  ownership  in  herself  It 
was  certainly  not  imiKMUlble  that  her  con- 


tinuing In  possession  after  the  delivery  of 
the  deed  of  1857,  whi(A  as  a  conveyance  of 
the  legal  title  was  absolutely  void,  was  un- 
derstood by  her  to  be  equally  adr^se  in 
character.  To  show  such  an  understanding 
on  her  part  evidrace  that  she  never  saw  or 
read  that  deed,  or  knew  of  its  terms,  that 
her  father  never  included  Ivy  Nook  in  the 
number  of  his  possessions,  and  that  she  con- 
tinued to  occupy  It  under  a  claim  of  right, 
as  owner  was  relevant  and  material.  Turner 
T.  Baldwin,  44  Conn.  121. 

The  effect  of  an  Instrument  purporting  to 
pass  title  to  real  estate  must  be  determined 
by  the  law  of  the  state  or  country  In  which 
this  real  estate  Is  situated.  <But  what  the 
parties  to  the  Instrument,  at  the  time  of  Its 
execution  understood  to  be  its  effect  (when- 
ever that  may  become  Important)  Is  to  be  de- 
termined by  the  law,  whatever  it  was,  which 
they  then  had  in  mind  as  governing  its  con- 
struction and  operation.  See  Clarke's  Ap- 
peal, 70  Conn.  195,  218,  39  Atl.  155. 

As  already  stated,  the  superior  court  over- 
looked one  Important  means  of  ascertaining 
from  the  proofs  before  it  the  understanding 
of  the  parties  to  the  deed  of  1857,  and  thrae 
must  therefore  be  a  new  trial. 

The  appellants  have  pursued  the  remedy 
given  by  Gen.  St  1902,  S  797,  for  a  correction 
of  the  finding,  and  ask  that  it  may  be  cor- 
rected by  adding  certain  paragraphs  from 
their  draft  finding.  We  do  not  pass  upon 
this  request,  since  the  record,  as  it  stands.  Is 
sufficient  to  sustain  the  appeal,  and  a  new 
trial  must  be  ordered,  upon  which  parol  evi- 
dence of  the  conduct  of  the  parties  to  the 
deed  of  1867,  whether  before  or  after  its  de- 
livery, shall  not  be  regarded  as  necessarily 
explained  and  controlled  by  what  may  be  the 
l^al  effect  of  that  conveyance  under  the  laws 
of  Connecticut 

There  is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred. 


ENSWORTH  et  al.  v.  NATIONAL  UFB 

ASS'N. 

(Supreme  Court  of  Errors  of  Connecticut  Jan. 
27.  1909.) 

1.  Courts  (|  99*)  —  Pbbvioub  Dkozsion  nr 
Same  Case — Law  of  Oasg. 

Where,  in  stockholden'  proceedings  to  dis- 
solve a  stO(±  insurance  corporation,  tbe  court 
gave  notiOB  of  hearing  to  credltozs^  jfoJic^  hold- 
ers, and  death  daimants,  who  had  aa  oppor- 
tunity to  Intervene  and  object  to  dissolution,  but 
failed  to  do  so,  a  judgment  of  dissolution  was 
final  after  the  ezpiratfoa  of  the  time  to  appeal 
against  all  parties  as  to  that  question,  and  can- 
not be  objected  to  on  appeal  mm  an  order  dis- 
charging the  receiver. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  840 ;  Dea  Dig.  {  99T*] 

2.  iRSTmANCE  (S  43*)— Stock  Ooufahus— Ik- 
SOLVENCT — AeisEssiiB^ns. 

Where  the  only  puriKwe  of  paying  assess- 
ments on  policies  in  a  stock  Insurance  company 
would  have  been  to  continue  the  policies  in 
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force,  tlie  EcceiveT  of  tbe  corporation,  after  Ite 
disBolation,  was  not  bouod  to  levy  aaseasmeots 
to  cover  a  period  subaeqaent  to  dissolutioii  which 
terminated  tbe  compaoy'B  ability  to  ineure. 

[Ed.  Note.— For  Ather  caMa,  fee  Insurance, 
Dec.  Dig.  i  43.*] 

8.  InsvBAKCB  (8  43*)  — Stock  Compahiw  — 

DiBSOLUTion— Absessments. 

FremlomB  and  asseBBmenta  sent  to  a  stock 
insorance  company,  after  its  dissolutioQ,  by 
■tockboldera  ignorant  of  tbe  fact  that  it  had 
been  dissolved,  were  properly  ordered  returned, 
as  having  been  paid  by  mistake  and  without 
consideration. 

[Ed.  Note— For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  51-53;   Dec.  Dig.  $  43.*] 

4.  iNffORANCE  (J  43*)  —  Stock  Compai^ieh  — 
DiBSOLimoN — Unearned  Pbeuiums. 

Where,  by'  dissolution  of  a  stock  iDsurance 
company,  it  became  unable  to  earn  full  pre- 
miums, whidi  it  would  have  received,  and  there- 
by  forfeited  its  policiee,  policy  Itolders  were  eo- 
tiued  to  the  allowance  of  daims,  for  tbe  pre- 
miums unearned,  in  the  dissolution  proceedings. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Dec.  Dig.  {  43.*] 

5.  Insurance  (S  51*)  —  Stqck  Insubance 
Coufanies  —  DiesoLtmoN— Claims— Pres- 
entation—-TiicB. 

Since  the  court  could  extend  the  time  tor 
presentation  of  claims  against  a  stock  insurance 
company  in  dissolution  proceedings,  an  allow* 
ance  of  claims  wili  be  presumed,  in  tbe  absence 
of  a  finding  to  the  contrary,  to  constitute  an 
adjudication  that  they  were  seasonably  pre- 
sented. 

[Ed.  Note.— For  other  eases,  see  luraranee, 
Dec.  Dig.  S  51.*1  . 

6.  Insurance  (§  43*)— Stock  Inbubance  Oom- 
FANiEs—Dissoi.unoH— Unearned  Pbehiuu8 
-Return. 

In  the  absence  of  a  finding  as  to  the  cost 
of  ascertaining  and  paying  policy  holders*  claims 
for  unearned  premiums  on  the  dissolution  of  the 
Insnrance  company,  or  Uiat  such  cost  would  ex- 
ceed the  amount  of  the  premiums,  it  was  no  ob- 
jection to  an  order  directing  return  of  such  un- 
earned premiums  that  the  cost  would  exceed 
the  amount  thereof. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  §  43.*] 

Appeal  from  Superior  Court,  Hartford 
County;  Howard  J.  Curtis,  Judge. 

Action  by  Lester  L.  Eusworth  and  others 
(or  a  Judicial  dlBsolution  of  the  National 
Life  Association,  a  corporation.  Orders  were 
passed  dissolving  fbe  corporation  and  ap- 
pointing a  receiver  to  wind  up  Its  affairs, 
after  which  claims  were  allowed,  and  a  final 
order  for  a  division  of  assets  and  discharge 
of  the  receiver  was  entered,  from  which  cer- 
tain creditors  appeal.  Affirmed. 

Iloory  O.  Newton,  for  appellants.  Charles 
B.  Gross,  for  appellee. 

THAYER,  J.  Upon  the  complaint,  dated 
June  30,  1.S99,  of  Lester  L.  Ensworth  and 
others  representing  themselves  to  be  stock- 
holders of  the  National  Life  Association,  a 
corporation  chartered  by  the  General  Assem- 
bly of  the  state  as  an  insurance  association, 
and  located  in  Hartford,  the  superior  court 
on  July  7,  1899,  after  due  notice  of  the  time 
of  bearing  the  complaint,  and  after  a  hearing 


bad  npoD  It,  passed  an  order  dissolving  the 
corporation,  and  upon  the  same  day  passed 
an  order  aii^jtolntlng  nredolck  A.  Betts  re- 
ceiver of  tbe  fimds,  estate,  and  assets  of  tbt 
corporation,  with  power  to  demand,  receive, 
sue  for,  and  recover  die  same,  wherever 
found.  In  his  own  name  as  receiver.  Since 
that  date  the  court,  tbrongh  its  receiver,  has 
been  winding  up  tbe  affairs  of  tbe  corpora- 
tion as  provided  by  statote  until  Angiist  24, 
1008,  when  a  &ial  order  was  passed  that, 
upon  tbe  payment  at  certain  expenses  of  tbe 
receivership  and  a  divldoid  of  between  7  and 
8  per  cent  to  all  creditors  wbo  bad  proved 
their  claims,  the  reeelTer  should  be  discharg- 
ed from  all  further  llaUUty  on  account  of 
the  receivership.  Tbe  complaint  upon  which 
the  superior  court  acted  alleged  fliat  the  oor- 
poratlon  was  solvent  and  bad  mffident  as- 
sets to  pay  an  oC  its  llabUltles,  and  tbat  it 
was  for  tbe  tntoeet  of  all  tbe  stockbolders 
that  It  should  wind  up  Its  afhlrs.  The 
court,  in  Its  Judgment  dissolving  tbe  corpora- 
tion and  appointing  tbe  receive,  found  tliese 
allegations  to  be  true.  The  assets  upon  wind- 
ing up  Its  affairs  proved  InsufBctent  to  pay 
tbe  liabilities  In  full. 

It  aiv>earB  frran  an  api^lcatlon  for  Instrnr- 
tions  made  to  the  court  by  the  receiver,  but 
does  not  otherwise  appear  ]a  the  record,  that 
the  corporation  in  its  life  Insurance  busing's 
Issued  life  Insurance  policies  upon  what  is 
known  as  tbe  "assessment  plan.**  Some  poli- 
cies were  Issued  upon  tbe  single  premlnm 
plan,  and  othera  upon  a  plan  called  tbe  **nat- 
ural  premium  plan,"  requiring  quarterly, 
monthly,  or  bimonthly  paymoits.  In  the 
case  of  all  the  policies  a  portion  of  tbe  pre- 
mium was  a  fixed  sum,  and  the  other  por- 
tion, oftentimes  the  greater  portion,  was  fix- 
ed and  determined  from  time  to  time  by  the 
corporation  according  to  the  amount  of  the 
death  losses  under  the  provisions  of  the  poli- 
cy, and  the  payment  thereof  became  due  op- 
en and  In  accordance  with  the  provisions  of 
the  assessments  so  made  at  fixed  periods, 
and  notices  of  which  were  sent  out  to  tbe 
policy  holders  by  mail.  All  of  the  poUries 
provided  for  their  continuation  only  in  case 
that  the  premiums  or  asses^mraits  so  made 
by  the  corporation  should  be  i>ald  on  or  be- 
fore the  date  specified  in  such  notices.  Cer- 
tain of  the  policies  provided  that  in  case  the 
mortuary  fund  In  any  class  at  any  time 
should  not  be  sufficient  to  meet  the  death 
losses  wblch  should  occur  In  that  class  of 
policy,  assessments  to  meet  such  losses  should 
be  made  upon  the  holders  of  policies  of  that 
class.  The  corporation  maintained  no  re- 
serve fund,  and  no  mortuary  fund  set  apart 
for  the  payment  of  these  claims. 

On  the  30th  day  of  June,  1899.  and  just 
previous  to  the  filing  of  the  complaint  In  the 
superior  court,  some  one  of  the  oflScIals  of 
tbe  corporation  sent  out  a  large  number  of 
assessments  to  Its  policy  holdras.   After  his 
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appointment  and  qnallficatlonB,  said  receiver, 
through  remittances  sent  to  the  corporation 
In  response  to  the  notices,  received  premi- 
ums and  assessments  amounting  In  the  whole 
to  several  thousand  dollars.  Said  premiums 
aud  assessmeats  were  paid  by  the  policy 
holders  in  Ignorance  that  a  receiver  had. been 
appointed  and  that  the  corporation  had  been 
dissolved,  and  were  made  for  the  purpose  of 
continuing  said  policies.  There  existed  valid 
death  claims  against  the  corptnration  at  the 
time  of  its  dissolution. 

The  court  did  not  order,  and,  so  far  as 
appears,  was  not  requested  to  order,  the  re- 
ceiver to  make  an;  assessment  for  death 
claims,  and  he  made  uone.  The  court  allow- 
ed to  living  policy  holders  dividends  upon 
claims  for  unearned  premiums  from  the  date 
of  the  order  of  dissolution. 

The  appellants,  who  are  death  dalmants, 
assign  error  on  the  part  of  the  court  (l)  In 
dissolving  the  corporation,  (2)  in  not  order- 
ing the  receiver  to  make  an  assessment  for 
death  claims  and  send  out  notices  of  such 
assessment,  (3)  In  ordering  the  return  of  the 
premiums  aud  assessments  received  after  the 
company  had  been  dissolved,  (4)  In  ordering 
a  dividend  to  be  paid  on  claims  for  unearned 
premiums  to  living  policy  holders  who  at  the 
time  of  the  commencement  of  the  action 
were  liable  to  assessments  for  death  claims 
to  a  larger  amount  than  the  unearned  premi- 
um and  asBessment,  (5)  In  ordering  a  divi- 
dend to  be  paid  on  claims  for  unearned  pre- 
miums to  living  policy  holders  when  such 
claims  were  not  presented  by  the  policy  hold- 
ers in  accordance  wltb  the  order  of  the  court, 
(6)  in  ordering  dividends  to  be  paid  on  claims 
for  unearned  premiums  when  the  amount  of 
dividend  would  be  less  than  the  cost  of  as- 
certaining and  paying  It,  and  (7)  In  ordering 
a  dividend  to  be  paid  on  unearned  premiums 
when  the  unpaid  asaeeBments  laid  prior  to 
the  dissolution  of  the  corporation  exceeded 
fiuch  unearned  premiums. 

The  proceeding  for  the  dissolution  of  the 
corporation  was  a  statutory  one  brought  by 
eortaln  of  Its  stockholders  against  it,  asking 
that  It  be  dissolved  and  Its  affairs  wound  up. 
The  court  gave  notice  of  the  proceeding  and 
of  the  time  of  hearing  to  its  creditors  and 
policy  holders  before  proceeding  to  act  upon 
the  complaint  The  present  death  claimants 
then  had  an  opportunity,  had  they  seen  flt, 
to  Intervene  and  object  to  the  dissolution. 
They  failed  to  do  this,  and  the  court  proceed- 
ed to  a  hearing  and  rendered  Its  Judgment 
That  Judgment  was  final  between  the  parties, 
and  the  time  within  which  they  or  these 
creditors  could  take  an  appeal  from  that 
Judgm^t  has  long  since  expired.  The  claim- 
ants are  therefore  precluded  from  now  rais- 
ing the  question  attempted  to  be  raised  by 
the  first-mentioned  assignment 

The  claimants  say  that  the  corporation 
should  have  laid  and  collected  an  assessment 
for  all  death  claims  before  a  receiver  was 
applied  for,  and  that,  had  this  been  done,  if 


the  assessments  had  been  paid  the  assets  of 
the  corporation  would  have  been  Increased 
to  the  extent  of  the  payments  made,  and  If 
the  assessments  hod  not  been  paid  the  poli- 
cies would  have  been  forfeited  and  no  claim 
ttiereon  could  have  been  made  for  unearned 
premiums;  and  they  say  that,  the  corpora- 
tion having  failed  to  lay  the  assesBmeuts, 
the  court  should  have  ordered  the  receiver 
to  lay  them.  It  is  unnecessary  to  Inquire 
why  the  corporation  failed  to  do  this.  It 
may  be  that  Its  relations  to  the  Insurance  de- 
partment of  the  state  rendraed  It  impolitic. 
An  attempt  by  the  court  to  do  it  would  have 
been  futile.  The  policy  holders  were  under 
no  legal  obligation  to  pay  the  assessments 
on  their  policies  to  the  corporation  If  laid. 
They  were  not  situated  like  policy  holders 
In  mutual  companies,  who  are  legally  bound 
to  pay  death-claim  assessments.  Their  only 
purpose  in  paying  assessments  on  policies  In 
this  corporation  would  be  to  continue  their 
policies  In  force;  that  Is,  to  continue  the 
company's  obligation  to  insure  them.  When 
the  corporation  was  dissolved.  Its  ability  to 
Insure  the  policy  holder  ceased.  The  receiver 
was  not  appointed  to  continue  its  business, 
but  to  receive  Its  assets,  pay  its  creditors,  and 
wind  up  its  affairs.  An  assessment  paid  to 
him,  therefore,  would  be  without  considera- 
tion, and  without  legal  obligation  aa  the  part 
of  the  policy  holder  to  pay  It  The  court, 
therefore,  could  not  properly  order  the  re- 
ceiver to  make  the  assessm^ts,  and  the 
claimants  have  no  groond  for  comidalnt  In 
its  failure  to  do  so. 

For  the  same  reason,  the  premiums  and  as- 
sessments which  were  sent  to  the  corporation 
after  Its.  dissolution  by  policy  holders  igno- 
rant of  the  fact  that  It  had  been  dissolved 
and  was  no  longer  able  to  Insure  them  were 
properly  ordered  to  be  returned  as  having 
been  paid  by  mistake  and  without  considera- 
tion. 

The  remaining  reasons  of  appeal  relate  to 
the  allowance  of  dividends  upon  claims  for 
unearned  premiums.  These  were  proper 
claims  against  the  corporation.  By  Its  dis- 
solution it  became  unable  to  earn  tbe  full 
premium  which  it  bad  received,  and  thereby 
forfeited  the  policy.  The  policy  holders  who 
had  paid  the  premiums  were  therefore  enti- 
tled to  recover  the  amount  of  premium  un- 
earned by  the  corporation.  There  Is  nothing 
In  tbe  finding  showing  that  any  assessment 
against  any  of  these  policy  holders  had  been 
legally  laid  prior  to  its  dissolution.  It  ap- 
pears in  the  receiver's  application  for  in- 
structions already  alluded  to  that  In  June 
prfor  to  Its  dissolution  the  Insurance  depart- 
ment of  the  state  had  forbidden  the  corpora* 
tlon  from  sending  out  any  more  assessments. 
But  as  already  stated,  if  there  had  been 
such  assessments,  the  policy  holders  were 
not  bound  to  pay  them.  And,  If  they  neglect- 
ed to  pay  them  because  the  corporation  was 
defunct  and  could  not  earn  them,  the  ques- 
tion would  be  whether  they  tiier^y  forfeited 
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their  right  to  the  unearned  premium,  and  not 
the  one  which  Is  raised  by  the  fourth  and 
seveiith  reasons  of  ai^ea),  which  assumes 
that  a  claim  for  the  assessment  could  be  set 
off  against  the  claim  for  the  unearned  premi- 
um. The  court  correctly  held  upon  the  facts 
that  there  was  no  liability  for  assessments 
which  prevented  the  allowance  In  full  of  the 
claims  for  unearned  premiums. 

The  fifth  reason  of  appeal  assumes  that 
some  of  the  claims  were  not  presented  In 
time.  There  is  nothing  In  the  finding  which 
shows  that  these  claims  were  not  presented 
within  the  time  limited  by  the  court  for  the 
presentation  of  claims.  But  If  they  were  not 
presented  within  that  time,  the  court  had 
power  to  extend  the  time  for  their  presenta- 
tion. As  It  has  allowed  the  dalms.  It  will 
be  presumed,  In  the  absence  of  any  finding 
to  the  contrary,  that  the  claims  were  season- 
ably presented. 

The  sixth  reason,  without  any  finding  as 
to  the  cost  of  ascertaining  and  paying  the 
claims  for  unearned  premiums,  or  that  such 
cost  will  exceed  the  amount  of  the  premium, 
assumes  that  such  will  be  the  fact  No  ques- 
tion of  law  Is  properly  presented  for  our  con- 
sideration by  this  reason  of  appeal. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


Appeal  of  ALliYN. 

(Supreme  Court  of  Brrors  of  Conneetlcnt  Jan. 

22,  1909.) 

1.  IlTTOXIOATIKa  LiqUOBS  (8  6*) — RKOnLATION 

— LiCBNSE  STSrair— Leoislative  Authobitt. 
The  preamble  of  the  Conetitution,  reciting 
that  the  people  acknowledge  the  good  providence 
of  God  in  having  permitted  them  to  enjoy  a  free 
government^  does  not,  In  view  of  the  historr  of 
the  legislatiou  on  the  subject,  deprive  the  Gen- 
eral Assembly  of  the  power  to  license  the  sale 
of  intoxicating  liquors,  even  on  the  theory  that 
God  is  recognized  by  the  Constitution  as  the 
author  of  the  government,  that  the  Bible  is 
the  Word  of  God,  and  prohibits  the  use  of  in- 
toxicants as  a  beverage,  wherefore  the  state  can- 
not permit  their  sale. 

[Ed.  Note.— 'For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  I  6.*] 

2.  CONSTITUTIONAI,  La.W  (S  50*) — LEQISATZTK 
POWEB. 

The  legislative  power  vested  In  the  General 
Assembly  by  Const,  art.  3,  8  1,  vesting  the  leg- 
islative power  of  the  state  in  the  General  As- 
sembly, covers  the  whole  field  of  legislation, 
except  as  limited  by  the  state  or  federal  Consti- 
tutions. 

[Bd.  Note^For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  18  48,  49;  Dec  Dig,  |  60.*1 

3.  CONSTITDTIONAI,  La.W  (8  60*)— LEGISLATIVE 
POWEE. 

Const.  U.  S.  art.  4.  fi  3,  providing  that  the 
United  States  shall  guaranty  to  every  state  in 
the  Union  a  republican  form  of  government,  im- 
pliedly binds  Connecticut  to  maintain  a  republi- 
can form  of  government,  and  the  legislative  pow- 
er of  the  General  Assembly  of  the  state  is  such 
as  is  consistent  with  a  republican  form  of  gov- 
ernment, and,  while  there  a're  fundamental  prin- 
ciples of  morality  and  justice  which  no  liCgisla-i 


ture  is  at  liberty  to  disregard,  the  court  will  not 
impute  the  disregard  of  such  pcinciides  except 
in  the  clearest  case. 

[Ed.  Note.— For  other  cases.  Me  Conatitution- 
al  Law,  Dec  Dig.  |  50.*] 

4.  '  Constitutional  Law  (M  "Ddb  Pbo- 
CBSS  or  Law." 

The  "due  process  of  law,"  in  the  fourteenth 
amendment  of  the  federal  Constitution,  refers  to 
that  law  of  the  land  in  each  state  which  de- 
rives its  authority  from  the  inherent  and  re- 
served powers  of  the  state,  exerted  within  the 
limits  of  those  fondamental  principles  <tf  liber* 
ty  and  justice  which  lie  at  the  base  of  all  dvil 
and  political  institutions,  but  does  not  forbid 
the  enactment  by  the  General  Assembly  of  a 
general  liauor  license  lawj  the  liquor  business 
being  a  sobjcct  of  prohibition  or  regulation. 

[Bid.  Note.— For  other  cases,  see  Constitutico- 
al  Law.  Cent.  Dig.  |  8S1 ;  Dec  Dig.  f  287.* 

For  other  definitions,  see  Words  and  Phraser 
vol.  S,  pp.  2227-2256;  voL  8,  p.  7614.] 

5.  iHTOXICATIirO  Ijquobs  (S  1*)  —  Rtodla- 
TioNS— Valid  ITT. 

At  common  law  the  liquor  busineas  was  a 
lawful  business  open  to  any  onfa,  and  the  stat- 
utes regulating  the  licensmg  of  the  business 
merely  restrict  the  common-law  right. 

J 'Ed.  Note^For  other  cases,  see  Intoxicating 
quors,  Dec  Dig.  1 1.*] 

6.  Constitutional  Law  (8  81*)  —  "Police 

POWEB." 

The  term  "police  power"  means  the  general 
power  of  governing  Its  people  and  dominions  be- 
lon^ng  to  every  sovereignty. 

[Bd.  Note.— For  other  cases,  see  Conatitotion- 
al  Law,  Cent.  Dig.  f  148;  Dec  Dig.  S  81* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5424,  5438;  vol.  8,  p.  7756.] 

7.  Intoxicating  Liquobs  (J  16*)  —  Kjcqula- 
TioN  OF  Traffic. 

Under  the  power  of  the  state  to  properly 
restrict  a  business  dangerous,  if  nnreinlated,  to 

{tublic  morals  or  security,  by  the  requirement  of 
icense  fees,  a  state  statute  imposing  a  license 
fee  is  valid,  whether  the  fee  is  required  by  way 
of  regulation  or  for  purposes  of  revenue,  ana 
hence  Gen.  St.  1902.  cc  157,  158,  regulating 
and  licensing  the  sale  of  intoxicating  liquon. 
is  valid  whether  the  statute  is  a  revenue  meas- 
ure, or  whether  the  license  fee  ia  required  by 
way  of  regulation  only. 

[Bid.  Note.— For  other  cases,  see  Intoxicatliig 
Liquors,  Cent  Dig.  88  17, 18;  Dec  Dig.  1 15.*]  < 

Appeal  from  Superior  Court,  Falrfl^d 
County;  Silas  A.  Bobinson.  Judge;. 

Charles  B.  Allyn,  a  taxpayer,  appealed  to 
the  superior  court  of  Fairfield  county  from  a 
decision  of  the  county  commlsBlouers  thereof 
granting  a  license  to  an  Individual  for  the 
sale  of  intoxicating  liquors.  There  was  a 
judgment  pro  forma  affirming  the  decision  of 
the  commissioners,  and  the  said  Allyn  ap- 
peals. Affirmed. 

Thomas  C.  Coughlin  and  Frank  L.  Wilder, 
for  appellant  Homer  8.  Cummlogs,  for  ap- 
pellee. 

BALDWIN,  C  J.  The  sole  ground  of  the 
ai^>eal  to  this  court  Is  that  the  license  lav 
(Gen.  St  1902.  cc;  157,  US)  is  Told.  The 
claim  Is  that  the  sale  of  Intoxicating  liquors 
to  be  drunk  as  a  beverage  at  the  place  of 
sale  la  so  destructive  to  the  public  health  i 
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and  80  inherently  immoral  that  no  law  up- 
holding It  can  be  valid  either  under  the  Gon- 
stltntlon  of  this  state  or  of  the  United  States. 
The  appellant  flrst  contends:  That,  as  the 
people  of  Connecticut,  in  the  preamble  of 
their  Constitution,  gratefully  acknowledge 
"the  good  proTldence  of  God,  In  having  per- 
mitted them  to  enjoy  a  free  government," 
this  la  a  recc^nltlon  of  God  as  the  source  of 
that  government;  that  the  Bible  contains 
the  "Word  of  Ctod;"  that  It  condemns  the 
use  and  sale  of  Intoxicating  liquorB  as  a  bev- 
erage; and  therefore  that  tlie  state  cannot 
permit  It  on  any  terms. 

There  was  a  time  In  the  early  history  of 
this  commonwealth  when  the  Bible  was,  "In 
the  defect  of  a  law  in  any  particular  case," 
a  rule  of  political  government.  Col.  Rec.  of 
Omn.  I,  509.  But  even  then  It  was  never 
considered  to  contain  any  absolute  problbl- 
tiOD  of  such  a  business  as  that  for  which  the 
license  now  in  question  was  granted.  As  ear- 
ly as  1643  It  was  provided  by  the  colonial 
laws  that  no  person  or  persons  should  sell 
wine  or  "strong  water  In  any  place  within 
these  libertyes,  without  license  from  the  par- 
ticular court  or  any  two  magistrates."  Col. 
Ree  of  Conn.  I,  100.  Cf.  Id.,  IM.  Our  Code 
of  1650  (Col.  Ree.  I,  533),  under  the  title  of 
"Inbeepers,"  recited  that:  "Forasmncb  as 
there  is  a  necessary  use  of  bowses  of  com- 
mon intertainement  In  every  commonwealth, 
and  of  such  as  retalle  wlne^  beare  and  victu- 
alls,  yet  because  there  are  bo  many  abuses 
of  that  lawfull  libberty,  both  by  persons  In- 
tertelnlng  and  persons  interteined,  there  is 
allso  need  of  strict  lawes  and  rules  to  regu- 
late such  an  Imployment"  L^slatlon  of  a 
similar  character  appears  in  subsequent  revi- 
sions of  the  statutes,  down  to  the  date  of  the 
adoption  of  our  Constitution.  St  1715.  p.  128; 
Rev.  SL  1S08.  p.  640.  tit  15S,  c.  1;  Bess. 
Laws  1810.  pw  33,  c  7.  It  had  be«i  one  of 
the  penuanept  features  <a  that  free  govern- 
ment, for  the  enjcmnent  of  which  the  people 
expressed  In  that  Instrument,  in  the  language 
quoted,  their  gratitude  to  the  good  provi- 
dmce  of  QoO.  In  the  face  yf  this  long  his- 
tory of  dealing  with  the  use  and  sale  of  in- 
toxicating Uquom  as  a  beverage,  to  be  drunk 
at  the  place  where  they  are  purchased.  It  is 
idle  to  claim  that  the  framers  of  the  Oonstl- 
tatlaa  understood  or  intoided  that  anyttilng 
contained  in  it  idiottld  be  regarded  aa  pro- 
hibiting altt^ether  the  licensing  of  mdi  a 
business.  Minor  v.  Happersett  21  WalL  lOi^ 
175.  22  L.  Bd  627.  Our  Constitution  (article 
3.  S  1)  vests  "the  legtslattve  power  of  this 
Btat^  in  the  Qeneral  Assembly.  That  power 
covers  the  whole  field  of  legitimate  legislation, 
except  80  far  as  limitations  are  to  be  found 
hi  other  provtslcms  of  this  ConstitaUon  or  In 
that  of  the  United  States.  The  latter  pro- 
rides  (arUde  4,  I  «  that  the  "United  States 
flhall  gnarantee  to  every  state  In  this  Union 
a  republican  form  of  government**  Connectt- 
cat  is  therefore  Impliedly  bound  forever  to 
maintain  suc£h  a  form  of  govemm^t  She 


put  her  legislative  power  In  the  hands  of  the 
General  Assembly.  She  put  only,  because 
she  could  put  only,  swUi  power  of  that  na- 
ture as  was  consistent  with  a  republican 
form  of  government  Fletcher  v.  Peck,  6 
Cranch,  87,  3  L.  Ed.  162;  Welch  v.  Wads- 
worth,  30  Conn.  149,  155,  79  Am.  Dec.  239. 
In  constitutional  republics,  as  was  observed 
by  Chief  Justice  Chase  In  a  case  where  ar- 
guments somewhat  resembling  those  now 
made  at  our  bar  were  advanced,  "there  are, 
undoubtedly,  fundamental  principles  of*  mo- 
rality and  justice  which  no  Legtelature  is  at 
libera  to  disregard;  but  It  Is  equally  un- 
doubted tiiat  no  court,  exc^t  in  the  clear- 
est case,  can  properly  impute  the  disregard 
of  those  principles  to  the  lieglslature."  Iil- 
cense  Tax  Cases,  6  Wall.  402,  469,  18  L.  Ed. 
497;  Loan  ABSociati<m  t.  Topeka,  20  WalL 
655,  22  L.  Ed.  455. 

The  General  Assembly  of  Connecticut,  un- 
der the  fourteenth  amendment  to  the  Consti- 
tution of  tbe  United  States,  can  deprive  no 
one  of  life,  llljerty.  or  property  without  due 
process  of  law.  Any  precise  and  exhaustive 
definition  of  the  phrase  "due  process  of  law" 
has  been  sedulously  avoided  by  the  Supreme 
Court  of  the  United  States.  Davidson  v. 
New  Orleans,  96  U.  S.  97,  104,  24  U  Ed.  610. 
It  has,  however,  been  repeatedly  declared  to 
refer  not  merely  to  forms  of  legal  proceed- 
ings, but  to  "that  law  of  the  land  in  each 
state,  which  derives  its  authority  from  the 
inherent  and  reserved  powers  of  the  state, 
exerted  within  the  limits  of  those  funda- 
mental  principles  of  liberty  and  Justice  which 
lie  at  tbe  base  of  all  our  dvil  and  political 
Institutions,  and  the  greatest  security  for 
which  resides  In  the  right  of  tbe  people  to 
make  their  own  laws,  and  alter  them  at  their 
pleasure."  Hurtado  v.  California,  110  U.  S. 
616,  627.  536,  4  Sup.  Ct  111.  120.  28  L.  Ed. 
232.  It  therefore  embraces  such  a  matter  as 
taxation  by  a  state  of  peraonal  property  hav- 
ii^  a  situs  in  territory  beyond  its  borders. 
Union  Transit  Go.  v.  Kratiu^,  199  U.  & 
194.  202,  211,  26  Sup.  Ct  80.  60  L.  Ed.  16a 
It  forbids  arbitrary  Interference  with  any 
man's  liberty  of  contract  Adair  v.  United 
States,  208  U.  8.  161.  174,  175.  2S  Sup.  Ct 
277,  62  li.  Ed.  436.  But  however  broad  the 
scope  that  luLs  been  given  to  the  guaranty  of 
due  process  of  law  1^  such  dedsions  as  those 
to  which  reference  has  been  made,  that  there 
is  nothtaig  nnr^mUicaii,  nor  beyond  the  le- 
gitimate sphere  ttf  legislative  power,  in  the 
maintenance  of  sndi  a  i^stem  as  that  long 
established  h^  for  governmental  licens^B 
to  sell  intoxicating  liquors,  is  plain  from  the 
fact  of  which  judicial  notice  must  be  taken, 
that  most  free  governments  have,  at  all  pe- 
riods of  tim^  made  that  tousineaB  b  subject, 
not  of  prohibition,  but  of  regulation.  Either 
mode  ct  treatment  Is  equally  legitimate. 
State  V.  Brennan's  Liquors,  25  Conn.  278, 
283;  Orowley  v.  Ghrist^sen,  187  U.  S.  86, 
91,  11  Sup.  Ct  13,  84  li.  Bd.  620.  At  com- 
mon law  it  was  a  business  lawful  and  open 
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to  any  man.  Onr  statutes  do  not  enlarge,  but 
restrict,  this  right  Sopher  v.  State,  160 
Ind.  177,  81  N.  E.  912, 14  L.  R.  A.  (N.  S.)  172. 

Finally,  It  Is  argned  that  the  statute  Is  es- 
sentially a  rerenne  measure,  though  osten- 
sibly In  the  Interest  of  public  policy.  The 
term  "police  power"  has,  at  bottom,  no  other 
meaning  than  the  general  ptmet  of  governing 
its  pei^fl  and  dcanlnlcms  belonging  to  erery 
sovereignty.  McKem  t.  New  Tork.  New 
Haven  &  Hartford  R.  R.  Ca.  76  Conn.  S43, 
847,  68  Atl.  650,  61  L.  R.  A.  73a  The  state 
may  properly  restrict  a  business  dangeroiu, 
If  unregulated,  to  public  morals  or  security, 
by  the  requirement  of  large  license  fees. 
State  T.  Ctmlon,  65  Conn.  478.  484,  88  Atl. 
S19^  81  li.  R.  A.  OS,  48  Am.  St.  Rep.  227.  It 
Is  only  Important  to  dlstlngalsh  between  li- 
censes Issued  b^  way  of  regulation  and  li- 
censes Issued  for  purposes  of  revenue  in  the 
case  of  municipal  corporations,  acting  under 
legislative  authority.  The  question  then  is: 
For  what  object  was  the  authority  given  by 
the  Legislature?  Such  an  Inquiry  Is  irrele- 
vant in  testing  the  validity  of  a  statute  of 
the  state. 

There  Is  no  error.  The  other  Judges  con- 
curred* 


PEBRIBR  V.  DUNN  WORSTED  MILI/S. 
(Supreme  Court  of  Rhode  Island.   Feb.  1, 1909.) 

1.  MaSTEB  and  SbBVANT  (8  288*)— INJUBT  TO 
SEBVANT— E^BGEnCY— Neolio  ence. 

Where  by  reason  of  a  breakdown  in  a 
worsted  mill  there  was  an  accumulation  of  rolls 
of  cloth  on  the  floor  In  a  space  usually  free  for 
passage  to  and  from  a  machioe,  and  plaintiff, 
being  directed  by  his  overseer  to  make  haste, 
while  walking  afiHig  the  pajBsage  in  some  man- 
ner caught  bis  foot  in  a  leader,  causing  an  in- 
jury, the  master  was  uot  free  from  negligence 
as  a  matter  of  law. 

[Ed.  Note.— For  other  caMs,  see  Master  and 
Servant.  Cent  Dig.  |  1010;  Dea  Dig.  |  286.*] 

2.  Masteb  akd  Sbbvant  (8  288*)— Injubiks 

TO  SEBVAHr— ASSUUED  RlSK. 

Where  plaintiff,  a  pressing  machine  tender 
In  a  worsted  mill,  was  orderea  to  make  haste 
with  the  work  on  a  machine,  and  while  carrying 
a  roll  of  cloth  through  a  passageway,  which  had 
beeu  obstructed  by  other  cloth  because  of  a 
breakdown  of  one  of  the  macblues,  his  foot  be- 
came entangled  in  a  leader  and  was  injured, 

{»Iaintiff  did  not  assunie  the  risk  as  a  matter  of 
aw. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  1069;  Dec  Dig.  |  2SS.*] 

8.  Mastbb  and  Servant  (|  289*)— iNJtTXiBB 

TO  SEBVANT— CONTBIBUTORT  NEGLIGENCE. 
Where  plaintiff,  a  cloth  pressiag  machine 
operator,  was  ordered  by  the  foreman  to  hurry 
the  work  on  the  machine,  and  In  endeavoring 
to  comply  his  foot  became  caught  in  a  cloth 
leader  and  was  injured,  because  a  passageway 
between  the  machines  had  become  clogged  with 
rolls  of  cloth,  plaintiff  was  not  negligent  as  a 
matter  of  law. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  1  1089;  Dec  Dig.  8  2S9.*] 


(B.I. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  William  H. 
Sweetlaud,  Presiding  Justice. 

Action  by  Alphouse  Perrier  against  the 
Dunn  Worsted  MLlls.  A  demurrer  to  plain- 
tiff's declaration  was  sustained,  and  plaln- 
tUE  brings  exertions.  'Sustained. 

Plaintiff  was  employed  In  defendant's  mills 
aa  a  pressing  machine  tendw.  It  was  nec- 
essary to  pile  in  a  passageway  adjacent  to 
the  mainline  a  larger  roll  or  rolls  of  cloth 
tiian  usual,  owing  to  one  of  tbe  madilues 
being  out  of  or&er.  Plaintiff  was  injured 
by  his  foot  catching  or  becoming  entangled 
in  a  "leader,"  so  called,  while  engaged  In 
carrying  a  roll  of  doth  througb  tbe  pas- 
sageway in  the  performance  of  bis  daty  as 
ten^  In  (^t>edlence  to  an  order  to  harry 
made  by  his  superior.  The  dedaratiOD  aU^ 
ed  that  plaintiff  and  his  co-employte  were 
fully  absorbed  In  the  work,  and  in  conse- 
quence of  haste  had  to  sew  13ie  roll  which 
they  were  carrying  to  Ihe  roll  which  already 
had  been  run  throui^  the  machine^  and  had 
barely  snffldent  time  in  whidi  to  do  the 
work ;  that  before  they  could  sew  the  rolls 
together  they  had  to  hastily  carry  the  sec- 
ond roll  between  the  machine  and  a  pile  of 
rolls,  a  distance  of  about  eight  feet 

Thomas  P.  Corcoran  and  James  H.  Olll- 
rain,  for  plaintiff.  Gardner.  Plrce  &  Tbom- 
ley  and  Fred  A.  Otis  (William  W.  Moss, 
of  counsel),  for  defendant 

PARKHURST,  J.  This  case  Is  before  this 
court  upon  exception  to  tbe  dedtfon  of  the 
Bujierior  court  sustaining  a  demurrer  to  tbe 
amended  declaration ;  the  said  dedslon  hold- 
lug  In  substance  that  tbe  plaintiff  knew  of 
the  condition  of  the  passageway  and  of  the 
loose  piece  of  cloth  upon  the  floor,  and  must 
have  known  of  the  danger  inddoit  to  this 
condition  of  tbe  passageway,  and  that  the 
averments  of  the  amended  dedaration  do 
not  show  such  a  case  of  emergency  as  would 
excuse  forgetfulness  oa  the  part  of  the  plain- 
tiff or  the  n^lect  of  due  care  for  his  own 
safetjr. 

We  are  of  the  opinion  that  the  averments 
of  the  declaration,  If  sustained  by  adequate 
proof,  would  make  out  audi  a  case  of  einer- 
goicy  as  would  enUtle  the  plabitlff  to  go 
to  tiie  Jury  on  tbe  questions  of  aasomed 
risk  and  contributory  negligences  There  are 
avermente  of  the  breaking  down  of  one  of 
two  pressing  madilnes  and  of  tbe  conseqnent 
accumulatl6n  of  an  unusual  number  of  rolls 
of  cloth  on  the  floor,  in  a  space  usually  free 
for  passage  to  and  from  the  madiines;  of 
the  piling  of  these  rolls  of  doth  In  this  space 
upon  a  loose  piece  of  doth,  called  a  "leader." 
by  the  plaintiff  and  another  onploye  under 
the  express  orders  of  the  oversea,  so  that 
the  passage  betweoi  the  pile  ot  rolls  and  the 
dewing  machine  was  bo  narrow  that  a  roll 
of  cloth  carried  througb  tbe  spa<«  grazed 
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tbe  pOe  of  rolls  on  one  side  and  tiie  dewing 
madilne  on  the  oth^ ;  tbat  Qie  plaintiff  and 
Ua  aaslatant  were  expreaaly  ordered  by  the 
overseer  **to  hurry  along  the  woA  on  said 
tii»i»h<iia,  as  the  ontinit  ftom  tbe  room  had 
fallen  behind  because  of  the  breaking  down 
of  (me  of  the  pressing  madihies and  such 
farther  and  particular  allegations  as  to  show 
on  the  face  of  the  declaration  an  onergen* 
«y  resulting  from  tbe  breaking  down  of  a  ma- 
chkie,  and  bringing  about  abnormal  condi- 
tions under  which  the  plaintiff  was  required 
to  work  hurriedly,  under  tiie  express  orders 
of  bis  superior,  and  by  reason  of  whi<di  hurry 
tbe  injuries  occurred.  In  Tlew  of  all  the 
allegations  of  the  declaration,  we  cannot  de- 
termine as  a  matter  of  law  either  that  there 
was  no  negligence  on  the  part  of  the  defend- 
ant or  that  the  plaintiff  as  a  matter  of  law 
either  assumed  the  riA  or  was  guilty  of 
contributory  negligence.  We  are  not  satis- 
fied as  a  matter  of  law  that,  under  all  tbe 
circnmstaucee  alleged,  it  .was  obvious  to  the 
plaintiff  that  he  was  Incurring  any  danger 
to  himself  in  obeying  tbe  orders  given  him  to 
barry  the  work  along  and  in  doing  as  be 
was  obliged  to  do  In  order  to  get  the  roll 
of  cloth  to  the  machine.  This  court  has  here- 
tofore recognized  as  compatible  with  the 
statement  of  an  emergency  averments  in  a 
declaration  showing  that  the  plaintiff  was 
obliged  to  do  certain  work  hurriedly  under 
the  orders  of  his  foreman,  and  that  by  rea- 
son of  such  hurried  work  so  ordered  the 
plaintiff  was  injured,  and  overruled  a  de- 
murrer to  the  declaration,  thereby  requiring 
the  case  to  be  submitted  to  a  jury  on  the 
facts.  See  Mayott  t.  Norcross  Bros.,  Dem. 
No.  427,  rescript  filed  May  11,  1901.  See.  al- 
so, Mayott  V.  Norcross  Bros.,  24  R.  I.  1S7, 
192,  193,  52  Atl.  894,  where  it  appears  tbat 
the  evidence  placed  before  the  Jury  was  held 
not  to  prove  any  emergency,  such  as  the 
declaration  set  forth. 

The  questions  whether  an  employ^  has  as- 
Bumed  the  risk,  or  has  been  guilty  of  con- 
tributory negligence.  In  a  case  where  he  Is 
required  to  do  bis  work  In  haste,  either  un- 
der orders  of  bis  superior  or  by  reason  of 
the  exigency  of  his  position  or  because  of 
an  emergency,  and  where  his  whole  energy 
and  attention  are  ab8ort}ed  In  his  work,  or 
whether  he  may  be  excused  from  the  degree 
of  care  ordinarily  required,  or  for  temporary 
forgetfulness  of  a  risk  previously  known  to 
him,  or  of  a  risk  which  he  might  under  oth- 
er circumstances  Iiave  remembered  or  ap- 
preciated, have  been  generally  held  to  be 
questions  for  the  Jury  upon  all  the  facts 
of  the  particular  case.  See  Kane  v.  Northern 
Central  E.  Co.,  128  U.  S.  91,  9  Sup.  Ct  16, 
82  Ed.  339 ;  Stackman  v.  Chicago  A  N,  W. 
R.  Co.,  80  Wis.  428,  50  N.  W.  404 ;  St.  Louis, 
etc.,  B.  Co.  T.  HIgglns,  53  Ark.  438,  14  S.  W. 
653 ;  Lee  v.  Woolsey,  109  Pa.  124 ;  Pullman 
Co.  T.  Geller,  107  S.  W.  271.  82  Ky.  Law  Rep. 


884 ;  Hagone  t.  PortUmd  B{f«.  Ga  (Or.)  -93 
Paa  4S0;  San  Antonio  ft  A  P.  By.  Ga  t. 
Stevens,  87  Tex.  Civ.  App.  80,  8S  S.  W.  235; 
Illinois  Central  B.  Co.  t.  Eeebler  (Ky.)  84 
8.  W.  1187. 

The  plalntUFs  exceptint  to  the  decU<m  of 
ttie  superior  oonxt  sustaining  the  defmdan^s 
demurrer  Is  sustained,  and  tbe  case  is  re- 
mitted to  the  superior  oonrt,  with  direction 
to  OTOmile  said  demnrrw  and  for  further 
proceedings. 


ANDEBTONt  r.   BOARD  OP  ASSESSORS 

OP  TAXES  or  CITY  OP  PAWTUCKET. 
(Supreme  Court  of  Bhode  Island.  Feb.  5, 

1.  Tazatioit  (i  468*)— BoaBd  or  Assessobs— 

Incbeasb  in  valuation. 

The  increase  Id  valuation  of  farm  land  for 
taxation  by  the  boaid  of  asMsson  is  not  ren- 
dered lll^I  by  tht  fact  that  no  Improvements 
were  made  on  tba  land  and  that  its  condition 
was  unaltered. 

[E!d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  838 ;  Dec  Dig.  |  469.*] 

2.  Taxation  (S  469*)— Incbease  in  yAl.TTA* 

TION— STATmCENIS—NonCES—VALinrrT. 

An  increase  In  the  valuation  of  property 
for  taxation  is  not  rendered  illnni  bj  the  fact 
that  a  notice  ander  Gen.  Iaws  1^,  c.  46.  |  6,  to 
persona,  to  bring  in  awom  statements  of  their 
taxable '  property,  made  the  time  for  bringing 
in  statements  inclnde,  contrary  to  law,  days 
prior  to  the  assessment,  where  the  objecting 
property  owner  made  no  statement  at  any  time 
and  was  not  prejudiced  by  the  notice. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  838;.  Dec.  Dig.  1  469.*] 

Petition  by  Annie  Anderton  against  the 
Board  of  Assessors  of  Taxes  of  the  City  of 
Pawtncket  for  certiorari  to  review  a  tax 
assessment   Petition  denied  and  dismissed. 

Hugh  J.  Carroll,  for  petitioner.  Edward 
W.  Blodgett,  for  respondent. 

PEIR  CURIAM.  The  eight  causes  of  er- 
ror assigned  by  the  petitioner  In  support  of 
her  petition  for  certiorari  are  without  foun- 
dation. 

The  first  and  second  causes  are  based  up- 
on tbe  erroneous  Ideas  that  the  land  had 
been  platted  into  house  lots  and  that  the  as- 
sessors regarded  said  land  for  taxatl<m  ptu> 
poses  as  so  many  house  lots. 

Tbe  third  cause  is  based  upon  the  claim 
that  the  assessors  assumed  that  farm  laud 
platted  on  paper  Is  more  valuable  than  if 
the  same  had  not  been  platted.  The  claim 
is  not  supported  by  the  evidence. 

The  fourth  and  fifth  causes  set  out  tbat 
the  iKiard  of  assessors  kept  no  records  of 
their  acts  and  proceedings  in  making  the  as- 
sessment of  taxes  In  tbe  city  of  Pawtudcet 
for  the  year  1908.  The  evidence  discloses 
tbe  fact  that  some  records  were  kept. 

The  sixth  assignment  of  error  is  without 
merit  The  fact  tbat  the  petitioner  has  not 
Improved  cx  altered  the  condition  of  the 
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land  does  not  prore  tbat  It  la  Improperly 
taxed. 

The  seventh  statement  of  error,  that  the 
Bald  board  was  nerer  properly  organized,  Ib 
contrary  to  the  fact,  and  the  eighth  cause  of 
error  is  without  merit  While  the  notice 
Is  not  to  be  commended,  for  the  reason  that 
It  makes  the  time  for  bringing  In  statements, 
under  Gen.  Iaws  1806,  c.  46,  |  6,  Include 
days  prior  to  the  day  of  assessment,  a  provi- 
sion clearly  illegal  and  void  (Matteson  v. 
Warwick  &  Coventry  Water  Co.,  28  R.  I. 
570,  68  Atl.  577),  as  well  as  days  after 
said  assessment,  aa  required  by  law,  it  does 
not  appear  that  the  petitioner,  who  did  not 
bring  in  any  statement  at  any  time,  was  ei- 
ther misled  or  deceived  thereby. 

For  the  reasons  aforesaid,  the  petitioner  1b 
without  remedy  In  this  proceeding. 

The  petition  Is  denied  and  dismissed. 


In  re  OPINION  OF  SUPREME  COURT. 
(Supreme  Court  of  Rhode  Island.  Feb.  4, 1909.) 

1.  CONSTlTtmoNAL  LAW  (J  7*)— POBLIOATION 

AND  SuBinssion  or  Auendicents. 

The  General  Assembljr  of  the  state  has  con- 
stitutional power  to  provide  that  an  approved 
proposition  of  the  preceding  Genersl  AaaenMy 
containing  proposed  separate  amendments  con- 
cemisg  endreb  distinct  subjects  and  lelatine 
to  distinct  artfeles  be  published  and  submittea 
to  the  electors  as  separate  pccfffoaeA  amendments 
to  the  CoEiBtitution. 

[Ed.  Note.— For  other  eases,  see  Gonstitation- 
al  Iaw,  Cent  Dig.  S  8 ;  Dec.  Dig.  |  7.*] 

2.  CoNsnTtmowAL  Law  (S  7*)— Pubuoatioh 

ABO  SUBUIBSION  OT  AlCENDMENTS. 

Const,  art  18,  after  providing  how  the 
General  Assembly  may  propose  constitutional 
amendments,  and  for  uie  pnnting  and  poblica- 
tlon  of  such  propositions,  declares  that  "the  same 
shall  be  published  and  snbmitted  to  the  elect- 
ors In  the  mode  provided  in  the  act  ot  ap- 
proval." Held,  that  the  General  Assembly 
whidi  approves  amendments,  and  not  the  one 
proposing  than,  has  the  sole  ri|dit  to  determine 
whetli»  such  amaidments  suil  be  published 
and  submitted  to  the  electors  singly  or  together. 

tEkl.  Note,— For  other  cases,  see  Gonstitatiimal 
Law»  Cent  Dig.  1 8 ;  DecTDIg.  |  7.*] 

8.  CONHTIT  UTiOETAI.  LAW  (|  7*)— PCBUOATION 

ARD  BuBHranon  aw  AMENDimrrs. 

When  separate  constitutional  amendments 
are  proposed  in  a  single  resolntion,  the  succeed- 
ing General  Assembly,  which  has  power  to  di- 
viae  them  in  its  publication  and  sabmlssion  to 
the  electors,  must  state  them  separately  In  the 
same  form  in  the  act  of  aiq;>roval  as  tliey  were 
as  constituent  parts  oC  the  reaolutlon  pnvosing 
them  together. 

[Bd.  Not&— FcHT  other  cases,  see  Constitutional 
Law.  Cent  Dig.  |  8 ;  Dec.  Dig.  {  7.*] 

4.  OoNnrnmoiTAL  Law  7*)— Pubijoatior 

AMD  StrBHIBSIOn  OF  AmRDMEIfTB. 

If  proposed  constitntional  amendments  are 
submitted  to  the  electors  as  a  whole,  without 
separation  by  an  act  of  approval,  a  c<mduding 
■action,  intended  to  Indicate  tbeir  elfsct  but  not 
clearly  doing  so,  should  be  redrafted  for  that 
purpose. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  8 ;  Dec.  Dig.  t  7.*] 


5.  GonaiiTcnoHAK  Law  (|  7*)— Pubucatiok 
Ann  SUBHissioir  or  AiizirDicBins. 

The  concluding  sectitxi  of  a  resolntion  of 
the  General  Assembly  proposing  oonsUtntional 
amendments  provided  tbat  the  amendment 
should  take  the  place  of  certain  section*  of  cer- 
tain articles  of  tbe  Constitution,  which  sections 
and  other  constitutional  provisi<ms  inoonsisteni 
therewith  were  thereby  annulled,  but  it  did  not 
clearly  indicate  the  effect  of  the  previous  sec- 
tions. Held,  tlut  this  did  not  prevent  the  mp- 
proral  or  publication  and  submission  to  tbe  doct- 
ors separately  of  the  several  amendments  con- 
tained therein,  because  such  section  was  not  in 
itself  an  integral  and  necessarv  part  of  either 
of  the  preceding  sections.  whi<m  would  be  just 
aa  effective  if  the  annulment  clause  only  ap- 
peared in  the  concluding  sectimi. 

Note.— For  other  cases,  see  ConstitntiM- 
al  Law,  Cent  Dig.  |  8 ;  Dec.  Dig.  S  7.*] 

6.  COHSTITDTIONAI.  LAW  (|  7*)— RE80I.tTn01V 

Pbofosino  Akendsoents— Cokcludinq  Sec- 
tion— Operation  and  Effect. 

Such  concluding  section  must  be  held  to  be 
intended  to  indicate  the  effect  of  ^e  prwosed 
amendments  annulling  certain  portions  of  the 
Constitutkra,  and,  thon^  it  may  not  do  so 
deailT  and  satisfactorily,  does  not  vitiate  the 
preceding  sections.  . 

[EkL  Note.— For  other  cases,  see  ConstitatioD- 
al  Law,  Cent  Dig.  i  8 ;  Dec  Dig.  |  7.*] 

7.  CONBTITUTIOWAI.  LAW  (8  7*>— PuBLICATIOJr 

AND  Submission  or  Aubndkbnis. 

Provisions  of  such  concluding  section  should 
be  separated  and  form  a  part  respectively,  as 
they  may  apply,  of  the  separate  acts  providing 
for  the  publication  and  submisdon  to  the  elec- 
tors of  the  several  amendments  which  the  Gen- 
eral Assembly  may  separate,  and,  on  approval, 
publish  and  submit  separately  to  the  people. 

[Ed.  Note. — For  other  cases,  see  ConstitatiaD- 
al  Law,  Cent  Dig.  ;  3;  Dec  Dig.  f  7.*i 

Opinion  of  the  Supreme  Court  purmiaiit  to 
a  resolution  ot  inquiry  by  tike  Soiate  of  the 
General  Assembly  relating  to  the  approval 
and  submission  at  pn^wsed  constitDtlimal 
amendm^ts. 

To  ttie  Hcmomble  lite  Soiate  of  tbe  State 
of  Rhode  Island  and  Prorldraioe  Plan- 
tations: 

We  received  from  your  honors  on  the  29th 
day  of  January,  1909,  a  resolution  reqaesdng 
our  written  opinion  upon  certain  questltms 
of  law,  in  the  following  form,  to  wit: 

"State  of  Rhode  Island  and  Piorldeaoe 
Plantations. 

**In  Senate  of  tiie  Oenwai  Aseanblr* 

"  Janaatjr  Beetfcn,  A.  IX  ISOOi 

"Resolution 

"Regnestlng  the  Written  Opinion  of  the  Hon- 
orable Judges  of  the  Suprone  Court  op- 
en the  Division  for  Submission  Seperate- 
ly  to  the  Electors  of  Certain  AmendmaitB 
to  the  OonBtitntlon  of  the  State  Proposed 
In  a  Resolution  Passed  at  the  January 
Session,  A.  D.  1908,  ot  the  Genual  As- 
sembly. 

"Whereas,  at  the  January  8eB8l<ni,  A.  D. 
1908,  of  the  General  Assembly  of  this  state 
the  following  'Resolution  Proposing  Amaid- 


•For  MlMr  easM  sm  sants  tcvio  sad  sMtloa  NUUBSR  la  Dm.  *  Am.  Diss.  1M7  to  data.  *  Bspertsr  Isdnw 


Digitized  by 


Google 


B.L} 


IN  RB  OPINION  OF  SUPKEHE  OOUBT. 


79d 


ments  to  Qie  OrasUtatlon  of  the  State^  wu 
duly  adopted: 

**  'Resolred*  a  majorl^  of  all  tbe  memben 
elects  to  each  honae  of  the  General  Aflsem- 
bly  Toting  therefor,  that  the  following  amend- 
ments to  the  Otmatltatlon  of  the  state  be  pro- 
poeed  to  the  qoallfled  electora  of  the  state, 
In  accordance  with  the  provisions  of  article 
XIII  of  the  Constltatkm,  for  tbelr  adoption, 
to  be  denominated  article  XIII  of  am«id- 
meuts: 

"  'Article  XIII. 

"  'Section  1.  Every  bill,  resolution,  or  TOte 
<except  such  as  relate  to  adjournment,  the 
organization  or  conduct  of  either  or  both 
houses  of  the  G^ieral  Aasembly,  and  resolu- 
tions propoalng  amendment  to  tbe  Conatltu- 
tion)  which  shall  have  passed  both  houses  of 
the  Oaieral  Assembly  shall  be  presented  to 
the  GoTemor. 

"  *lt  he  approve  It  be  shall  sign  It,  and 
thereupon  It  shall  become  operative,  but  If 
he  does  not  approve  It  be  shall  return  It, 
accompanied  by  bis  objectloua  in  writing,  to 
the  bouse  In  which  It  orlgiuated,  which  shall 
enter  his  (Ejections  In  full  upon  Its  Journal 
and  inoceed  to  reoonslder  It.  If,  after  such 
leconslderatlon,  three-fifths  of  the  members 
preoent  and  voting  la  that  house  ithall  vote 
to  pass  the  measnrs^  It  shall  be  sen^  with 
the  (Ejections,  to  the  other  hons^  by  which 
It  shall  lUnwlse  be  lecmisldaed,  and  If  ap- 
proved by  three-fifths  of  the  monbers  present 
and  voting  In  that  house,  it  shall  become 
operative  in  the  same  manner  as  If  the  Gov- 
emoir  bad  approved  It;  but  In  soch  cases  tbe 
votes  of  both  houses  shall  be  detmnlned  by 
ayes  and  nays  and  the  names  of  the  members 
voting  for  and  against  the  measure  shall  be 
entered  upon  the  Jonmal  of  eiuh  honjw  re- 
spectively. If  the  meaanre  sl^all  not  be  re- 
turned Iqr  the  Governor  within  six  (S)  days 
(Sundays  excepted)  after  It  shall  have  been 
presented  to  him,  the  same  shall  become 
t^jerative  unless  fbs  General  Assembly,  by 
adjournment,  prvweatB  its  return,  in  whldi 
case  It  Shall  become  opentin  unless  trans- 
mitted I?  tbe  Governor  to  tbe  Secretary  of 
States  with  his  disapproval  In  vrrltlng,  with- 
in t&i  days  after  soch  adjonmment, 

**  'See.  2.  The  Lieutenant  Governor  shall 
preside  In  the  Senate  and  In  grand  commit- 
tee. The  presldli^  officer  of  the  Soiato  and 
grand  oommlttee  shall  have  a  right  to  vote 
In  case  of  equal  dlvlsltn,  but  not  othwwise. 

"  'Sec.  3.  If,  by  reason  of  death,  resigna- 
tion, at)8ence,  or  other  cause,  tbe  Lieutenant 
Governor  Is  not  present,  to  preside  In  tbe 
Senate,  the  Senate  shall  ^ect  one  of  their 
own  numbers  to  preside  during  such  absence 
or  vacancy;  and  until  such  electltm  Is  made 
by  tbe  Senate,  the  Secretary  of  Stete  shall 
preaidew  Tbe  presiding  office  of  the  Senate 
shall  preside  la  grand  committee  and  In  Joint 
assembly. 

**  'Sec.  4.  The  House  of  Bepresentatlvee 
■ball  never  exceed  one  hundred  members, 


and  shall  be  ocmstltuted  on  the  basis  of  popu- 
latl<ni,  always  allowing  one  representative 
for  a  fraction  Exceeding  half  the  ratio;  but 
each  town  and  city  shall  always  be  entitled 
to  at  least  one  member ;  and  no  town  or  dty 
shall  have  more  than  (me-fourth  of  the  whole 
number  of  members.  The  Cieneral  Assembly 
may,  after  any  new  census  taken  by  the  au- 
thority of  the  United  Stetes  or  this  state,  re- 
apportkm  the  r^Kesentation  in  conformity 
with  the  fbz^lng  provislona^  As  soon  as 
tills  amendment  goes  Into  effect,  the  General 
Assonbly  shall  divide  each  town  and  dty  In* 
to  as  many  dlstrlcte  as  It  Is  entitled  to  rep- 
rmentetives,  and  after  each  census  or  as  oc- 
casion may  require,  the  GoioiU  Assembly 
may  so  divide  each  town  and  city,  and  one 
representative  shall  be  elected  from  each  dis- 
trict by  the  qualified  electors  thereof.  Such 
districts  shall  be  as,  nearly  equal  in  popula- 
tion and  as  compact  in  territory  as  possible. 

"  'Sec  6.  This  amendntent  shall  take.  In 
the  Constitution  of  tbe  state,  the  place  of  sec- 
tions 2  and  3  of  article  VI.  "Of  tbe  Senate," 
and  of  section  1  of  article  Y,  "Of  tbe  House 
of  Representetlves,"  which  said  sections  and 
all  other  provisions  of  the  Constitution  in- 
consistent herewith  are  hereby  annulled.' 

"Resolved,  that  the  honorable  Judges  of 
the  Supreme  Court  be  and  tbey  hereby  are 
respectfully  requested  to  give  to  the  Senate 
tbelr  written  opinion  upon  the  following 
questions  of  law: 

"First  Has  the  General  Assembly  at  Its 
preset  session  the  constitutional  power,  In 
approving  tbe  proposition  made  in  the  above 
resolution  passed  at  the  January  session, 
A.  X>.  1908,  Of  the  General  Assembly  of  tbe 
stete,  to  provide  that  such  proposition,  con- 
taining separate  amendments,  be  published 
and  submitted  to  the  electors  as  separate 
proposed  amendmente  to  the  Constitution? 

"Second.  Under  the  provisions  of  article 
XIII  of  the  Constitnti<m  of  the  state,  does 
the  General  Assembly  proposing  amendmente 
to  tbe  Constitution  of  the  state  properly  con- 
trol the  mode  in  which  the  proposed  amend- 
mente shall  be  published  and  submitted  to 
the  electora  of  the  state,  or  does  the  succeed- 
ing General  Assnnbly  ai^;>rovIng  any  amend- 
mente have  the  sole  right  to  determine  the 
mode  In  which  such  amendmente  shall  be 
published  and  submitted  to  the  electors, 
whether  singly  or  together? 

"Third.  When  amendmente  to  the  Consti- 
tution of  the  stete  are  proposed  In  a  single 
resolution.  Is  It  necessary  that  the  separate 
amendments  combined  In  the  resolution  pro- 
posing them,  if  tbe  succeeding  General  As- 
sembly has  tbe  constltotlonal  power  to  di- 
vide them  in  Ite  puUlcatlon  and  submission 
to  tbe  electors,  be  stated  separately  in  the 
same  form  in  the  act  of  approval  as  they 
were  as  constituent  parte  of  the  resolution 
proposing  them  together? 

"Fourth.  Has  section  6  in  the  above  resolu- 
tkm  proposing  am^kdmente  to  the  Oonatltu- 
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tlon  ot  the  state  any  effect  to  preTent  the 
ai^roTal  or  publication  and  sabmlssLon  to 
the  electors  separately  of  the  several  amend- 
ments contained  In  the  above  resolution;  or 
does  said  section  S  Indicate  the  effect  of  the 
several  proposed  amendments  in  annulling 
certain  portions  of  the  existing  Cooatltutiou, 
and  if  it  be  in  the  power  of  the  present  Gen- 
eral Assembly  to  separate  said  proposed 
amendments  and  upon  approval  publish  and 
submit  them  separately  to  the  pet^le,  should 
the  provisions  of  said  section  6  be  separated 
and  form  a  part  respectively,  as  they  may  ap- 
ply, of  the  separate  acts  providing  for  the 
publication  and  submission  to  the  electors 
of  the  sevoral  amendments  ?" 

We  ansver  question  "First^  In  the  af- 
firmative, The  resolution  passed  by  the  last 
Oeneral  Assembly,  as  above  set  forth,  pro- 
posing "the  following  amendments  to  the 
GonBtltution  of  the  stated"  the  use  of  the 
plaral  form,  recognl»a  these  as  aerate 
matters  of  amendment,  as  also  they  are  In 
fact  Bhomi  to  be  iq;>on  a  mere  reading  of 
them.  "Section  1"  relates  solely  to  the  veto 
power  proposed  to  be  conferred  upon  the 
Governor,  and  provides  the  limitations  upon 
and  metfaoda  of  tbe  exercise  of  such  power. 
It  la  an  entirely  new  mibject  in  the  Consti- 
tution of  the  state  (no  veto  power  having 
heretofore  existed),  and  bears  no  relation  to 
tbe  subsequent  sections  setting  forth  other 
proposed  amendments.  If  ''Section  1"  be  fi- 
nally approved  by  tbe  electors  in  accordance 
with  the  provisions  of  "Artldc  XIII,"  it 
becomes  a  part  of  the  Constitution,  and  nat- 
urally falls  into  place  therein  as  a  part 
of  "Article  Vir,  Of  the  ExecuUve  Power." 
Sections  2  and  3  relate  to  the  powers  and 
duties  of  the  Lieutenant  Governor  as  pre- 
siding ofilcer  of  the  Senate  and  grand  com- 
mittee, etc.,  proposing  to  substitute  him  as 
such  presiding  officer  in  place  of  the  Gov- 
ernor, and  providing  who  shall  preside  in  case 
the  Lieutenant  Governor  is  not  present,  and, 
if  finally  approved  by  the  electors,  natural- 
ly takes  In  the  Constitution  the  place  of 
section  2  and  section  3  of  "Article  VI,  Of 
the  Senate."  Section  4  proposes  to  fix  the 
number  of  members  in  the  House  of  Rep- 
resentatives and  to  provide  for  their  dis- 
tribution among  the  towns  and  cities,  and 
for  dividing  the  towus  and  cities  into  dis- 
tricts, and,  if  finally  approved  by  the  elec- 
tors, naturally  takes  In  the  Constitution  the 
place  of  section  1  of  "Article  V,  Of  the 
House  of  Representatives."  It  thus  appears 
tbat  these  proposed  amendments  concern 
three  entirely  distinct  subjects,  and  relate 
to  three  distinct  articles  of  the  Constitution; 
and  It  Is  entirely  appropriate  and  within  the 
constitutional  power  of  the  General  Assem- 
bly at  Its  present  session,  If  it  approve  said 
proposition,  to  provide  that  such  proposition 
containing  separate  amendments  be  publish- 
ed and  submitted  to  the  electors  as  separate 
proposed  amendments  to  the  Constitution, 


as  will  more  fully  appear  In  dtocnsslng  tbe 

next  question. 

Question  "Second"  divides  Itself  Into  two 
Inquiries:  r(l)  "Does  the  General  Assembly 
proposing  amendments  to  the  Constitution  of 
the  state  properly  control  the  mode  in  which 
the  proposed  amendments  stiall  be  published 
and  submitted  to  the  electors  of  the  state?" 
(2)  "Or  does  the  succeeding  General  Assem- 
bly approving  any  amendments  have  tbe  sole 
right  to  determine  the  mode  In  which  such 
amendments  shall  be  published  and  submit- 
ted to  the  electors,  whether  singly  or  to- 
gether?" To  the  first  inquiry  we  answer 
in  the  negative;  to  tlie  second  we  answer  in 
the  affirmative.  Article  XIII  of  the  Consti- 
tution, after  providing  how  the  General  Aa- 
sembly  "may  propose  amendments  to  this 
Constitution,"  also  further  provides  for  pub- 
lication of  such  propositions  in  the  newspa- 
pers, for  sending  by  the  Secretary  of  State 
printed  copies  thereof  to  town  and  city 
clerks,  for  Insertion  thereof  In  the  warrants 
calling  the  next  annual  town  and  ward  meet- 
ings, for  the  reading  of  said  prc^xwltions. 
etc.,  by  said  clerks  to  the  electors  assembled 
before  the  election  of  senators  and  repre- 
sentatives diall  be  had,  and  then  concludes 
as  follows:  "If  a  majority  of  all  the  mem- 
bers elected  to  each  house,  at  said  annual 
meeting,  shall  approve  any  proposition  thus 
made,  the  same  shall  be  published  and  snh- 
mltted  to  the  electors  in  the  mode  provided 
In  the  act  of  approval,  and,  if  then  approved 
by  three-fifths  of  the  electors  of  the  state 
present  and  voting  thereon  In  town  and  ward 
meetings,  It  shall  become  a  part  of  the  Con- 
stitution of  the  state."  It  therefore  becomes 
plain  tbat  the  sole  function  of  tbe  former 
General  Assembly  was  to  "propose  amend- 
ments," BO  that  they  might  be  published  In 
the  manner  set  forth  for  the  information  of 
the  electors,  so  that  the  electors  ml^ht  be 
fully  advised  before  tbe  succeeding  electlou 
what  amendments  were  proposed  and  mijcht 
govern  themselves  accordingly  in  voting  for 
the  members  of  the  succeeding  Oeneral  As- 
sembly. It  is  also  equally  plain  that  the  suc- 
ceeding Grenerai  Assembly  has  the  power  to 
approve  or  disapprove  the  proposed  amend- 
ments, or  any  of  them,  and,  If  it  approve, 
then  "the  same  shall  be  published  and  sub- 
mitted to  tbe  electors  in  the  mode  provided 
in  the  act  of  approval." 

The  use  of  tbe  broad  term  "mode"  In  the 
last-quoted  sentence  In  our  opinion  was  in- 
tended to  give  and  does  give  to  tbe  succeed- 
ing General  Assembly  the  fullest  scope  Id 
determining  by  Its  act  of  aw)roval  wbeiher 
the  proposed  am^dments,  or  any  of  them, 
shall  be  submitted  to  the  electors  singly  or 
t(^ther.  Precedent  for  such  action  Is  not 
wanting,  for  it  appears  In  Rhode  Island  Acts, 
Resolves,  and  Reports,  January,  1S54.  p. 
276,  that  the  Graeral  Assembly  passed  a  res- 
olution (in  form  single)  proposing  as  amrad- 
menta  to  the  Constitution  of  this  state  nine 
Borate  and  distinct  arttelea  relating  to  sev- 


Digitized  by  Google 


K.L) 


IN  RE  OPINION  OF  SUPREME  COURT. 


801 


eral  distinct  and  s^arate  matters;  tbat  In 
May,  1S54,  a  committee  was  a[»polnted  by 
joint  resolution  to  report  upon  these  pro- 
posed amendments,  "and  also  to  r^rt  upon 
the  manner  In  wbtdi  the  same  dialt  be  pre- 
sented to  the  people,"  etc.,  and  that  this  com- 
mittee r^rted  aa  act,  etc.  See  R.  I.  Acts, 
Restdvea,  and  Reports,  Jane,  1^,  p,  16.  It 
also  appears  (Id..  Jane,  18S4,  n».  17,  ISO  that 
by  Its  act  of  approval  the  Genwal  Assembly 
approred  only  flre  of  the  original  nine 
amendments  proposed  hy  the  prerloos  Gen- 
eral Assembly ;  that  It  provided  for  sabmls* 
tifm  of  the  proposed  ■amendments  to  the  elect- 
ors at  qtedal  meetings  In  Morember,  18S4; 
that  In  section  4  of  the  act  (Id,  p.  18)  It  pro- 
vided that  the  Secretary  of  State  sboald 
"canse  fifty  thousand  of  each  of  said  prop- 
osltlons  of  amendment  to  be  i^lnted  upcm 
separate  ballots  with  the  word  'arorove*  up- 
on the  sam^  and  a  like  nnmbw  of  each  with 
tbe  word  'reject?  upm  the  same.**  and  ^uld 
cause  the  same  to  be  distributed,  etc. ;  and 
In  section  6  of  the  act,  provided  that  *'ttae 
said  propositions  shall  be  voted  upon  by  tbe 
electors  s^rattiy,"  etc.    And  It  la  to  be 
noted  that  only  tbree  ot  ttiese  proposed 
amcmdments  were  approved  by  a  sufflcloit 
number  of  the  electors,  and  now  appear  as 
"Articles  of  Amendmrats  Adopted  NovembCT, 
l^M"— article  I,  article  II,  and  arUde  III ; 
the  numbering  being  changed  to  Indicate  the 
order  in  which  the  amendments  finally  adopt- 
ed appear  in  the  amendments  to  the  Constl- 
tntlon.  We  find,  alst^  a  very  Instrdctlve  and 
well-considered  case  in  Tmstees  v.  Mclver, 
T2  N.  O.  70,  where  the  Supreme  Court  of 
North  Gandlna,  ctmsldering  the  provisions 
of  the  O>nstltatlon  of  that  stat^  substantial- 
ly similar  to  oars  resting  to  amendments, 
came  to  substantially  the  same  condusion 
that  we  have  readied  as  to  the  power  of  the 
succeeding  General  Assembly  to  submit  to 
the  people  separatdy  pn^msed  amendments 
to  the  Oonstltotlon  which  had  been  proposed 
by  the  prevloas  Assembly  In  the  form  of  a 
single  bllL   The  original  bill  contained  17 
proposed  ammdments.  After  a  new  election 
the  xkext  General  Assembly  rejected  9  and 
adopted  8  of  these  aihendments,  which  had 
all  been  prerloualy  Incorporated  and  adopted 
in  one  bill,  but  Incraporated  each  of  the  amend- 
ments adopted  In  a  s^tarate  bill,  and  In  that 
form  submitted  them  to  tiie  vote  of  the  peo- 
ple, who  approved  of  eadi  amendmcDt 

Question  'Third"  la  answered  in  the  af- 
flrmattve.  The  several  sections  numbered  1, 
2,  S,  4,  If  separated,  so  that  section  1  by  It- 
self, sectkms  2  and  8  together,  and  section  4 
hy  Itself,  diall  be  pabllshed  and  submitted  to 
tbe  Sectors  aa  three  separate  and  distinct 
{vopoeltions  of  amendment,  should  still  ap- 
pear in  the  same  form  of  words  as  they 
were  in  Uie  original  molntlon.  They  are  the 
Identical  ammdments  proposed  to  the  gnali- 
fled  electors  of  the  state  1^  tb»  lesolutlra  of 
tiie  previous  General  Assembly,  publlsbed  In 
tbe  newspapers.  Inserted  in  tbe  warrants  or 
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notices  issued  for  warning  town  and  ward 
meetings,  and  read  to  tbe  electors  assembled. 
In  accordance  with  the  provisions  of  article 
XIII  of  the  ConsUtutlon,  and  If  separated  by 
the  act  of  approval  of  the  presoit  Genoral 
Assembly  for  the  purpose  of  separate  snhmlB- 
slon  to  the  electors,  they  must  still  be  stated 
In  the  same  form  as  originally  stated.  The 
words  and  figures;  convralent  as  a  matter  of 
form  for  indlcatliig  the  ftumbera  of  sections, 
or  sDCb  Roman  numerals  as  may  be  convoi- 
tent;  according  to  custcnnary  usag^  to  indi- 
cate the  serial  number  oi  tbe  partictilar 
amendment,  are  not  of  tbe  substance  of  tbe 
proposed  amendments,  and  Botib  dianges 
therein  as  may  be  deemed  convenient  or  nec- 
essary would  not  Interfere  with  the  sqpan- 
tion,  or  make  the  legal  significance  of  the 
proposed  amendments  different  In  any  sense. 
It  would  be  merdy  a  matter  of  convenient 
and  costomary  enumeration. 

Question  "Fourth"  subdivides  Into  three  In- 
Quirles:  (1)  "Has  section  5  in  the  above  res- 
olution proposing  amoidmento  to  the  Con- 
stitution of  the  state  any  effect  to  inrevent 
the  approval  or  publication  and  submission 
to  the  electors  separatdy  of  tiie  several 
amendmaktB  ocmtained  in  tbe  above  resolu- 
tion?" As  to  this  first  loauiry  we  answer 
In  the  negative.  Tbe  original  resolutlfm 
would  have  baea  Just  as  effective  wltbout 
sectlm  S  as  with  it  The  section  as  it  stands 
is  not  clearly  and  carefully  drawn,  because, 
as  before  indicated,  section  1,  relating  to 
the  veto  power,  would,  If  finally  ad<v)ted  by 
the  electors,  become  a  part  of  "Article  VII, 
Of  the  Execatlve  Powot,"  by  way  of  addi- 
tion; section  2  and  seetlon  8,  if  finally 
adopted  by  tbe  doctors,  take  the  place  of 
section  2  and  sectl<m  8,  respectlvdy.  of  "Ar- 
ticle TI,  Of  the  Senate";  and  secHon  4,  if 
finally  adopted  by  the  electors,  takes  tbe 
place  of  section  1,  of  "Artlde  V,  Of  the 
Rouse  of  Repreeoitatlves.*'  If  the  proposed 
amendmente  should  be  submitted  to  the  elect- 
ors as  a  whole,  without  serration,  by  an  act 
of  approval  of  this  present  General  Assem- 
bly. sectl<m  6  should  be  redrafted,  so  as  to 
dearly  indicate  Ibe  effect  of  tiie  previous 
sections  as  above  set  forth.  But  It  in  no  way 
prevente  the  approval  or  publication  and  sid>- 
mlsslon  tliareof  separately,  because  It  is  not 
in  itsdf  an  Int^ral  and  necessary  part  of 
either  ot  tbe  preceding  sections.  Inasmuch 
as  It  would  be  Just  aa  effective  If  the  annul- 
ment daase  only  appeared  in  section  6. 

This  leads  us  to  the  secmd  Inquiry,  vis.: 
^  "Or  does  said  section  6  Inmcate  the  ^ect 
of  the  several  proposed  amendments  In  an- 
nulling curtain  portions  of  the  exlsUng  Con- 
stitution?" To  this  we  answw  tiiat  it  was 
so  intended,  but  that  it  does  not  do  so  quite 
dearly  and  satisfactorily,  althoui^  it  Is  evi- 
dent that  Ita  meaning  is  suffldently  obvious, 
so  as  not  to  vitiate  tbe  j^receding  sections. 

This  leads  us  to  the  third  inquiry,  vis.: 
(8)  "And  if  it  be  In  the  power  of  the  preeoit 
General  Assembly  to  ses»arate  said  proposed 
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ameDdiDents  and  upon  approval  publish  and 
submit  tbem  separately  to  the  people,  should 
the  proTisloDS  of  said  section  6  be  separated 
and  form  a  part,  respectlTely,  as  they  may 
apply,  of  the  Borate  acts  providing  for  the 
publication  and  sabmlsslon  to  the  electors  of 
the  several  amendments?"  This  Inquiry  Is 
answered  In  the  afflrmatlve,  for  obvious  rea- 
sons which  have  been  fully  set  forth  in  the 
answers  to  the  previous  questions. 

EDWARD  CHURCH  DUBOIS. 

JOHN  TAQGARD  BLODGETT. 

CLARKE  H.  JOHNSON. 

C.  FRANK  PARKHUR8T. 

WILLIAM  H.  SWBBTLAND. 


STEVENS  &  CO.  V.  STILES. 
(Supreme  Court  of  Rhode  Island.   Feb.  4.  1909.) 

1.  iNJUKCnOIf  (8  66*)  —  DiSCLOBINO  Tbadb 

Sgcbetb. 

One  acquiriDE  knowledee  of  hifl  employer's 
trade  secrets,  under  an  aKreement  tliat,  in  con- 
sideration of  the  employment,  he  will  not  di- 
vulxe  themi  and  one  acquiring  such  knowledge 
under  a  contract  ot  employment  implying  an 
asreement  not  to  dixclose  them,  will  be  enjoin- 
ed from  disclosing  them. 

[Ed.  Note.— For  other  cases,  bpc  Injunction, 
Cent.  Dig.  *  110;  Dec.  Dig.  S  50-*] 

2.  IWJUNCTIon  (8  56*)  —  DlSCLOSINQ  Tbade 

Secbbtb. 

An  employ^  of  one  engaged  in  the  bualnesa 
of  examining  eyes  of  persona,  by  expert  opti- 
cians, prescribing,  manufacturing,  and  selling 
eyeglasses,  who  examined  patrons  of  the  em- 
ployer, prescribed  glasses,  and  who  had  access 
to  the  employer's  records,  and  who,  as  a  part  of 
his  duties,  made  a  record  of  cases  showmg  the 
names  and  addresses  of  patrons  and  the  par- 
ticular sort  of  lenses  required  by  thein,  will  be 
enjoined  from  using,  after  the  termination  of 
hjs  employment,  the  names  and  addresses  of 
patrons  copied  by  him  from  the  records,  though 
the  only  names  copied  were  those  of  patrons  he 
personally  examined. 

[Ed.  Note.— For  other  cases,  see  Injnnction, 
Cent  Dig.  I  110 ;  Dec.  Dig.  {  66.*] 

Appeal  from  Superior  Conrt,  Providence 
and  Bristol  Counties;  Wlllard  B.  Tanner, 
Judffe. 

Suit  by  Stevens  &  Company  agnln»t  Ned 
C.  Stiles.  From  a  decree  granting  a  pre- 
liminary Injunction,  defendant  api)eal8.  Ap- 
peal dismissed,  decree  affirmed,  and  cause 
remanded. 

Mendell  w.  Cnuie,  for  appellant  John  I. 
IHTlin,  for  appellee. 

JOHNSON,  J.  This  IB  an  appeal  trom 
the  decision  of  the  superior  court  granting 
a  preliminary  injunction,  the  compluln- 
ant,  a  corporation,  carried  on,  under  the 
name  of  "Vlllers  Company,  The  Modern  Op- 
tical Shop,"  the  business  of  examining  the 
eyea  of  persons,  by  expert  opticians,  and  pre- 
scribing, manufacturing,  and  selling  eye- 
glasses. The  respondent  was  employed  by 
the  complainant,  at  Its  place  of  business,  to 
examine  the  eyes  of  customers  and  patrons 


of  said  complainant,  pre8crll)e  glas-ses,  etc. 
He  had  access  to  the  books  and  records  of 
the  complainant,  and,  as  a  part  of  his  daties, 
made  a  record  of  cases,  showing  the  names 
and  addresses  of  patrons,  and  the  particular 
sort  of  lenses  required  by  such  patrons.  It 
was  alleged  that  the  respondent  snrreptl- 
tlously,  fraudulently,  and  without  the  knowl- 
edge of  the  complainant  copied  the  names  of 
a  great  number  of  such  patrons,  with  their 
post  office  addresses,  from  such  records,  and. 
after  leaving  the  employ  of  the  complainatit, 
sent  circular  letters  to  persons  whose  names 
and  addresses  he  had  thus  acquired,  solicit- 
ing their  patronage,  and  that  the  business 
of  the  complainant  suffered  thereby.  On 
hearing  upon  the  prayer  of  the  complainant 
for  a  preliminary  Injunction,  the  court  be- 
low found,  as  a  matter  of  fact,  that  the  re- 
spondent did  surreptitiously  copy  the  names 
and  addresses  of  the  complainant's  custom- 
ers from  the  records  of  the  complainant,  and 
hnd  made  use  of  such  list  of  names  and  ad- 
dresses in  addressing  circulars  to  the  com- 
plainant's customers.  The  court  said  upon 
this  point:  "We  are  of  the  opinion  that  the 
surreptitious  copying  of  the  names  and  ad- 
dresses of  the  complainant's  customers  from 
its  records  Is  a  violation  of  confidence  agnlnst 
which  equity  can  enjoin,  and  that  equity 
can  enjoin  against  the  use  of  such  lists  so 
unfairly  obtained.  It  Is  true  that  equity  will 
not  enjoin  against  an  employ^  carrying  away 
such  skill  and  intelligence  as  he  can  carry 
in  his  head,  other  than  trade  secrets.  This 
would  not  permit  him  to  copy  the  records 
of  his  employer  for  future  use."  A  decree 
was  entered  September  26,  190S,  "that  the 
respondent,  Ned  C.  Stiles,  and  his  agents  and 
servants,  be,  and  they  hereby  are,  enjoined 
and  restrained,  until  the  further  order  of 
this  court,  from  using  the  names  and  ad- 
dresses of  the  complainant's  customers, 
which  he  copied  from  the  records  of  the 
complainant,  from  soliciting  the  patronage 
of  such  customers  whose  names  be  thus  ob- 
tained, and  from  divulging  the  names  and 
addresses  of  said  customers  of  the  complaiu- 
aut  to  any  one  else.*'  From  this  decree 
the  respondent  appealed. 

Counsel  for  the  respondent  makes  no  ques- 
tion that  equity  will  restrain  the  dlKdosure 
of  confidential  communications,  trade  secrets, 
and  the  contents  of  private  papers.  But  he 
urges  that  hi  the  case  at  bar  the  rtiations 
of  the  parties  were  not  confldemtial;  that 
there  was  no  agreement  that  re^Ddeni. 
upon  severing  his  relations  with  the  com- 
plainant company,  should  not  enter  into  com- 
petition with  It;  that  the  only  names  copied 
from  complainant's  lists  were  those  of  cus- 
tomers he  personally  examined;  and  that 
to  copy  and  use  such  a  list  of  names  is  not 
a  breach  of  trust,  or  a  breacb  of  conHdent'e. 
As  to  the  argument  that  the  relations  of  the 
parties  were  not  confidential,  we  do  not  uu- 
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derstand  that  the  fact  of  agency  is  denied. 
It  Is  admitted  that  the  respondent  was  In 
the  employ  of  the  complainant  in  its  store, 
examining  the  eyes  of  patrons,  prescribing 
glasses,  and  making  records  of  the  cases  ex- 
amined and  treated,  as  also  of  prescriptions 
which  came  to  the  store  from  physicians 
outside.  We  do  not  see  how  snch  relations 
can  be  considered  as  other  than  confidential. 
As  to  tbe  absence  of  an  agreement  not  to 
enter  into  competition  with  the  complain- 
ant. It  is  sufficient  to  say  that  the  decree 
does  not  enjoin  snch  action  on  the  part  of 
tbe  respondent  Particular  stress  is  laid  up- 
on the  claim  that  the  only  names  copied  from 
complainant's  lists  were  those  of  custom- 
ers whom  the  respondent  personally  examin- 
ed, and  it  Is  argued  that  to  copy  and  use 
such  a  list  of  names  is  not  a  breach  of  trust 
or  a  breach  of  confidence.  The  argument 
does  not  commend  itself  to  us.  It  Is  elemen- 
tary that  what  is  done  by  the  agent  in  the 
course  of  his  employment  is  in  the  legal 
sense  done  by  the  master  himself.  The  re- 
spondent could  have  no  more  right  to  copy 
records  made  by  himself,  while  acting  for  the 
complainant,  than  he  would  have  to  copy 
any  other  records  of  the  complainant  to 
which  be  had  access. 

In  Lamb  T.  Bvans,  L.  R.  (1893)  1  Ch.  218 
(1892),  the  plaintiff  was  the  proprietor  and 
publisher  of  a  trade  dlrec1»ry  entitled  "The 
International  Oniae  to  British  and  Foreign 
ilerchants  and  Manufacturers."  It  had  a 
continental  section,  which  contained  a  list 
of  continental  traders  who  desired  to  ad- 
vertise in  this  book.  These  advertisements 
were  arranged  under  special  headings,  denot- 
ing the  nature  of  the  business,  which  were 
arranged  alphabetically.  Bach  heading  was 
given  in  Bngllsh,  French,  German,  and  Span- 
ish, and  under  It  the  names  of  the  traders 
who  came  within  it  were  alphabetically  ar- 
ranged, in  some  cases  only  tlielr  names  and 
addresses  were  given;  in  others  more  elabo- 
rate advertisements  were  furnished.  The 
^endings  were  prepared  by  the  plaintiff,  or 
by  persons  employed  and  paid  by  him.  Each 
of  tbe  defendants  Bvans  was  employed  by 
the  plaintiff  to  canvass  for  advertisements  in 
a  certain  district  on  the  continent.  In  each 
case  the  plalntUC  agreed  to  employ  the  can- 
vasser exclusively  in  that  district,  and  the 
canvasser  agreed  to  work  therein  for  the 
plaintiff  exdnslTely.  Each  was  remunerated 
by  a  large  commission  on  the  amount  re- 
ceived by  him  for  advertisements,  and  agreed 
to  furnish  all  blocks  and  translations  relat- 
ing to  his  canvass  free  of  charge.  The 
blocks,  however,  w«e  generally  faralshed 
by  tbe  advertisers;  and  handed  over  for  the 
purpose  of  printing  the  advertisements.  Aft- 
er tbe  engagement  of  the  defendants  Bvans 
came  to  an  end,  they  entered  into  the  serv- 
ice of  a  rival  publication,  and  assisted  in 
adding  thereto  a  "continental  section."  The 
plaintiff  brought  his  action  against  the  de- 
feodanta  Evans  and  the  publisher  of  t2ke 


rival  directory.  The  defendants  were  en- 
Joined  "from  using  blocks  or  materials  ob- 
tained by  the  defendants  E.  A.  Evans  and 
T.  H.  A.  Evans,  or  either  of  them,  while  In 
the  employment  of  the  plaintiff,  and  for  the 
purposes  of  tiis  said  work,  or  any  copies 
thereof,  for  the  purposes  of  any  work  other 
than  the  said  work  of  the  plaintiff."  The 
decree  was  affirmed  on  appeal,  only  being 
modified  so  as  to  -permit  the  publishing  of 
copies  at  the  request,  or  by  tiie  direction,  of 
the  advertisers  to  whom  the  blocks  belong- 
ed. Llndley,  L.  J.  (page  226),  says:  "What 
right  has  any  agent  to  use  materials  obtained 
by  him  in  tbe  course  of  his  employment,  and 
for  his  employer,  against  the  Interest  of  that 
employer?  I  am  not  aware  that  he  has  any 
such  right.  Such  a  use  is  contrary  to  the 
relation  which  exists  between  principal  and 
agent  It  Is  contrary  to  the  good  faith  of  tbe 
employment,  and  gvod  faith  underlies  the 
whole  of  an  agent's  obligations  to  his  prin- 
cipal. No  case,  unless  it  be  the  one  which 
I  will  notice  presently,  can,  I  believe,  be 
found  which  is  contrary  to  the  general  prin- 
ciple upon  which  this  Injunction  Is  framed, 
viz.,  that  an  agent  has  no  right  to  employ, 
as  against  his  principal,  materials  which 
that  agent  has  obtained  only  for  his  prin- 
cipal and  in  the  course  of  his  agency.  They 
are  the  property  of  the  principal.  The  prin- 
cipal has  in  my  judgment  such  an  Interest 
in  them  as  entitles  blm  to  restrain  the  agent 
from  the  use  of  them  except  for  the  purpose 
for  which  they  were  got  It  is  said  that 
Renter's  Telegram  CJompany  v.  Byron,  43  L. 
R.  (Ch.)  661,  before  Sir  G.  Jessel,  is  oppbsed 
to  tills.  If  that  case  went  on  the  ground 
that  the  Master  of  the  Rolls  was  not  satis^ 
fied  that  the  case  was  plain  enough  for  him 
to  grant  an  interlocutory  injunction,  there 
is  nothing  more  to  be  said  about  It;  but,  if 
the  decision  goes  further  than  tbat,  I  think 
that  undoabl^y  the  principle  was  applied 
there  more  narrowly  than  It  ought  to  have 
been."  Bowen,  L.  J.  (page  231),  says:  "You 
must  look  at  the  whole  transaction,  and 
make  up  your  mind  what  the  parties  must 
have  intended,  If  the  transaction  is  to  have 
any  businesslike  efficacy  at  all.  If  yon  see 
that  It  could  not  have  been  Intended  by  the 
parties  that  the  agent  should  be  allowed 
to  deal  In  the  way  he  is  proposing  to  do,  with 
materials  obtained  in  the  coarse  of  his  agen- 
cy, then  the  law  will  imply  that  it  was 
part  of  the  bargain  that  he  sbonld  not  do  so. 
It  is  said  by  Mr.  Farwell  that  It  mnst  have 
been  intended  that  tbe  confidential  fetter 
imposed  upon  the  use  of  these  documents 
should  terminate  as  soon  as  the  book  was 
published  for  which  th^  were  being  com- 
piled, and  he  urges  that  otherwise  we  i^ould 
be  importing  questions  of  copyright  Into 
the  discussion  of  this  branch  of  the  case.  On 
the  contrary,  it  is  by  insisting  on  that  view 
that  he  Imports  the  Idea  of  copyright  Into 
this  part  of  the  case.  The  point  lire  are 
now  considering  has  nothing  to  do  wltb  It 
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It  Is  perfectly  trae  that  yon  muflt  look  at  the 
whole  transaction  to  see  what  the  docomoats 
and  materials  bad  been  collected  for;  hut 
that  wonld  hj  no  means  sufflcleatlr  protect 
the  empl<qrer  U  the  agent  was  to  be  left 
free  to  do  what  he  liked  with  the  materials 
the  momrat  the  volnme  was  published.  Tbat 
argument,  it  seems  to  me,  cannot  prevail." 
K&7,  L.  J.  (pages  2S4,  235),  says:  "The  Il- 
lustrations glTen  in  argument  show  that 
there  might  be  some  material  collected  by 
the  defendants  while  th^  were  the  plain- 
tiffs agents,  and  for  the  purposes  of  his  book, 
which  material  could  be  legally  used  for 
the  new  book.  The  argument  was  put  most 
forcibly,  as  I  followed  It,  In  this  form:  Why 
should  they  not  retain  ttiese  notebooks  In 
their  hands,  having  now  left  the  plaintUI'a 
employ  and  use  them  in  order  to  find  out 
the  persons  abroad  with  whom  they  had 
formerly  entered  Into  engagements,  and  to 
obtain  from  those  advertisers  authority  to 
put  advertlsemeDts  of  theirs  Into  a  rival 
publication  to  be  published  as  a  rival  of  the 
plaintiff's  book?  The  answer  la  li  very  sim- 
ple one.  All  those  materials  were  obtained 
while  yon,  the  defendants,  were  acting  as  the 
plaintUTs  agents,  while  you  were  in  that 
confldential  relation  to  him,  and  for  the 
purpose  for  which  he  employed  and  paid  you, 
viz.,  of  compUing  this  book  of  the  plaintiff; 
and  therefore  to  allow  you  to  use  any  of 
those  materials  for  yonr  own  purposes  would 
be  allowing  you  to  use  them  for  a  purpose 
for  which  they  were  not  compiled;  you, 
while  you  compiled  them,  being  In  the  posi- 
tion of  the  plaintUTs  agent,  and  there  being 
a  confldeQtial  relation  between  yon  and  the 
platotiff." 

In  Uie  earlier  case  of  Moriaon  t.  Moat,  0 
Hare,  241  (18BD»  an  InJonction  was  granted 
to  iMtraln  tlie  use  of  a  secret  In  the  com- 
pounding of  a  medicine  not  patented,  and  to 
restrain  the  sale  of  such  medicine  by  a  de- 
feidant,  who  acqnlxed  a  knowledge  of  the 
secret  In  violation  of  the  contract  of  the  par- 
ty by  whom  it  was  communicated,  and  in 
breach  of  trust  and  confidence.  Vice  Chan- 
cellor Tnner  said  (page  266  of  9  Har^: 
"The  subsidiary  groond,  brought  forward  by 
the  bUU  of  the  defendant* a  selling  his  medl- 
dues  under  the  original  name  and  descrip- 
tion was  relied  upon  rather  in  support  of  the 
case  <mC  breadi  at  faith  and  of  contract  than 
as  a  separate  and  distinct  ground  for  the  In- 
terference <tf  the  court  Upon  that  part  of 
the  case  it  Is  snffldent,  therefor^  to  observe^ 
that  there  might  be  difficulty  In  maintaining 
It,  at  all  emts,  until  the  plaintiffs  should  have 
Mtabllshed  their  ri^t  at  law.  The  true  ques- 
tion Is  whether,  nndw  the  drcnmstances  of 
this  case,  the  court  ought  to  Interpose  by  in- 
junction, upon  the  ground  ct  breach  of  faith 
or  at  contract  That  the  coort  has  ezerdsed 
jurisdiction  In  cases  of  this  nature  does  not, 
I  think,  adnilt  of  any  qnestlon.  Different 
grounds  have  indeed  been  assigned  for  the 
exercise  of  that  jurisdiction.  In  some  cases 


it  has  been  referred  to  property.  In  others  to 
contract,  and  In  others  again  it  has  been 
treated  as  founded  upon  trust  or  confidence 
— meaning,  as  I  conceive,  that  the  court  fas- 
tens the  obligation  on  the  conscience  of  the 
party,  and  enforces  It  against  him  in  the 
same  manner  as  it  enforces  against  a  party 
to  whom  a  benefit  is  given  the  obligation  of 
performing  a  promise  on  the  faith  of  whidi 
the  benefit  has  been  conferred — but  upon 
whatever  grounds  the  jurtodiction  is  found- 
ed, the  authorities  leave  no  doubt  as  to  the 
exercise  of  it"  The  decree  was  affirmed  on 
appeal.  21  L.  J.  (N.  &)  Ch.  248.  See,  alao, 
Yovatt  V.  Winyard,  1  J.  A  W.  891  (1820), 
where  Lord  Eldon.  upon  the  express  ground 
ot  breach  of  trust  and  conSdmoe,  granted 
an  injunction  to  restrain  the  defendant  who 
had  been  the  plaintiff's  assistant  in  his  busi- 
ness, from  using  or  communicating  recipes 
which  he  had  surrq^tltlonaly  co^ed  while  hi 
the  plaintiff's  service.  In  Abemethy  v.  Hut- 
chinson, 3  L.  J.  Cb.  (O.  8.)  209  (1824)  1  H. 
&  T.  28,  the  <inestlon  again  came  before  Lord 
Eldon.  In  this  case  Mr.  Abemethy  had  filed 
a  bill  to  restrain  the  publication  of  lectures 
d^lvered  by  him  at  St  Bartholomew's  Hos- 
pital, whldi  had  been  taken  down  by  some 
one  present  when  they  were  dellv^ed.  The 
Injunction  was  granted  upon  the  ground  of 
breach  of  confidence.  In  Prince  Albert  v. 
Strange.  1  Mac.  &  O.  25  a849).  Lord  Ootten- 
tiam  said:  "This  case  by  no  means  depoids 
solely  upon  the  question  of  property,  for  a 
breach  of  trust,  confidence,  or  omtract  wonld 
of  itself  entitle  the  plaintiff  to  an  Injunc- 
tion." 

Bobb  r.  Oreei  (In  the  Qneen*s  Bench  Divi- 
sion. 1890)  64  L.  J.  (N.  8.)  698,  is  a  case  on 
all  fours  with  the  case  at  bar.  The  d^end- 
ant  being  onployed  by  the  plaintiff  as  man- 
ager of  his  bosliwss,  as  a  dealer  in  peasants 
and  pheasants'  eggs,  and  having  confidential 
access  to  his  master^  book»  tm  the  purposes 
of  his  business,  copied  from  13m  igslntUTs 
order  book  the  names  and  addresses  of  the 
plaintiff's  customers,  with  a  flew  to  udng 
them  to  facilitate  his  canvass  for  tbeir  cus- 
tom after  he  had  left  the  plaintiff's  service, 
and  had  set  up  a  business  on  his  own  ac- 
count And  did  so  use  them.  It  was  bdd.  oa 
the  anthcnlty  <tf  tlie  cases  dted.  sapn^  tbat 
the  defendant  had  committed  a  breadti  of  bis 
implied  promise  that  he  wonld  not  abuse  his 
master's  confidence  in  matters  apf»ertainiiig 
to  his  servloe,  and  that  be  was  liable  In 
damages  tor  any  loss  caused  to  the  plaintiff 
by  reason  at  such  breadi.  and  JadgsBent  was 
entered  for  damages,  "and  for  the  injunction 
as  i^ayed,  namely,  that  the  dtfendant  may 
be  (»dered  to  dellw  to  the  plaintiff,  to 
be  destet^ed,  the  list  (tf  tbe  names  and  ad- 
dresses of  the  plaintiff's  customers  and  their 
keepers,  copied  or  extracted  by  the  defend- 
ant tnm  the  plaintiff's  books,  and  all  apples 
or  extracts  ot  or  from  such  list  now  in  his 
possessltm  or  under  his  control,  and  that  the 
defendant  be  restrained  from  making  use  of 
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tbe  InCOTmatlon  obtained  1^  him  by  copyli^ 
or  extracting  snch  names  and  addreflses." 
ThlB  case  famldied  another  iqq^ortunity  for 
n  rerlew  of  the  cases  considered  supra,  and 
for  the  use  Uie  court  of  some  very  Indd 
and  TigorooB  language  In  passing  upon  the 
defendanlfs  datan  that  In  copying  from  the 
plaintiff's  order  bo(rte  while  In  his  enipl<^ 
the  names  and  addresses  of  the  plalntUFs 
costraneta,  with  a  view  to  using  them  to 
facilitate  bis  own  canraBS  for  their  custom 
after  be  bad  left  tbe  plaintiff's  employ  and 
set  up  a  business  on  his  own  account,  and  In 
BO  using  them,  be  bad  done  only  that  wbidi 
he  had  a  right  to  do.  Thus  Hawkins,  J. 
<page  607):  "As  to  tbe  third  contention,  I 
have  a  very  decided  oplnI<m  that,  In  tbe  ab- 
sence of  any  stipulation  to  tbe  contrary, 
there  Is  Involved  In  every  ccmtract  of  service 
an  Implied  (^ligation,  coll  It  1^  what  name 
yon  will,  on  tbe  servant  that  he  diall  per- 
form his  du^,  especially  In  these  essential 
respects,  namely,  that  be  shall  honestly  and 
faithfully  aerve  bis  master,  that  he  shall  not 
abuse  bis  confidence  in  matters  {^pertaining 
to  his  service,  and  that  be  shall,  all  rea- 
sonable means  In  bis  power,  protect  his  mas- 
ter*B  Interests  In  respect  to  matters  confided 
to  him  In  tbe  course  of  Us  service.  It  would 
be  monstrous  to  suppme  that  a  sorvant 
would  be  absolved  fnnn  the  observance  of 
these  eesoitlal  dements  to  good  service  un- 
less they  w«re  In  terms  spedally  provided 
for  In  tbe  contract"  And  again  (page  699), 
speaking  of  tbe  argument  ot  defendant's 
counsd:  "Having  gone  thus  tar,  tb^  are 
compelled.  In  order  to  justify  tbe  conduct 
of  tbe  defendant,  to  contend  that  a  servant 
ml^t  In  bis  master's  service,  having  confi- 
dential access  to  his  master's  books  for  the 
purposes  (tf  bis  business,  copy,  as  In  this 
case,  the  names  and  addruses  of  his  maBta''s 
customers  with  a  view  to  vae  them  to  facili- 
tate bis  canvass  for  their  custom,  as  soon  as 
be  should  see  fit.  after  the  termlnaUon  of  his 
service;  in  short,  to  canvilss  wltb  the  aid  of 
stolen  material,  without  which,  having  re- 
gard to  tbe  wide  extent  over  which  the  cus- 
tomers were  epread,  practically  he  could  not 
canvass  at  all.  I  cmfess  this  seems  to  me 
a  startling  proposition,  and  to  It  I  do  not 
aBsmt"  The  decision  was  affirmed  on  ap- 
peal. See,  also,  Helmore  v.  Smith,  66  L.  J. 
Rep.  C!hanc.  145  (188Q),  Tuck  &  Sons  v. 
Prieater,  66  L.  J.  Hep.  Q.  B.  663  (1887),  Pol- 
lard V.  Photiwraphlc  Company,  69  L.  J.  Bep. 
Chanc.  261  (188S),  Herryweatber  v.  Moore, 
61  L.  J.  Cbanc.  606  (1802).  and  Louis  v. 
Smellle,  78  L.  T.  Rep.  226  (1895). 

Tbe  same  doctrine  prevalle  In  this  conn- 
try.  Judge  Story,  after  speaking  ta  the  pre- 
veotlmt  by  Injunction  of  the  use  of  names, 
marln,  letters,  or  other  Indicia  of  a  trades- 
man, by  which  to  pass  off  goods  to  pur- 
cbasers  as  tbe  manufacture  of  that  trades- 
man when  tbey  an  not  so,  states  tbe  doc- 
trine broadly,  aa  foUows:  "Upon  similar 
gronnds  ot  Irreparable  mischief  courts  of 


equity  will  restrain  a  party  from  making  a 
disclosure  of  secrets  communicated  to  blm 
In  the  course  of  a  cwfldentlal  employment 
And  It  matters  not  in  such  cases  whether  the 
secrets  be  rieoets  of  trade  or  secrets  of  ti- 
tle, or  any  otber  secrets  (tf  the  party  Im- 
portant to  bis  interests."  2  Story,  Eq.  Jur. 
S  962.  In  1  High  on  InJunctlonB,  |  19,  It  1b 
thus  stated:  "The  disdosure  of  secrets 
wbldt  have  come  to  one's  knowledge  during 
the  course  of  a  confidential  employment  will 
be  restrained  injunction.  And  where  a 
confidential  relationship  has  existed,  out  <tf 
which  one  of  tbe  parties  has  derived  Infor- 
mation or  secrets  concerning  the  other,  equi- 
ty fastens  an  obligation  upon  his  conBcIence 
not  to  divulge  such  knowledge,  and  enforces 
the  obligation,  when  necessary,  by  Injunc- 
tion. Thus  persons  who,  in  the  capacity  of 
attorneys,  agents,  or  in  other  confidential 
relations,  have  obtained  the  custody  of  books 
and  documents  of  their  principals,  or  have 
come  into  possession  of  secrets  relating  to 
their  affairs,  will  be  restrained  from  making 
them  public."  See,  also,  6  Pomeroy's  Eq. 
Jur.  i  267.  In  Peabody  v.  Norfolk,  98  Mass. 
452,  96  Am.  Dec.  664.  there  was  a  contract 
not  to  disclose  secrets  as  to  machinery.  The 
court  Gray,  J.,  says  (page  461  of  98  Mass.): 
"A  secret  of  trade  or  manufacture  does  not 
lose  its  character  by  being  confidentially 
disclosed  to  agents  or  servants,  without 
whose  assistance  it  could  not  be  made  of  any 
value.  Even  if,  as  Is  argued  In  support  of 
tbe  demurrer,  tbe  process  is  liable  to  be  in- 
spected by  the  assessor  of  Internal  revenue 
or  other  public  officer,  the  owner  is  not  the 
1«w  entitled  to  protection  against  those  who 
in,  or  with  knowledge  of,  violation  of  con- 
tract and  breach  of  confidence  undertake  to 
disclose  it  or  to  reap  the  benefit  ot  it" 
He  also  quotra,  with  approval,  Ibe  state- 
ment of  the  doctrine  by  Judge  Story,  supra, 
and  also  tbe  language  of  Lord  Cranwortb 
In  tbe  opinion  In  Morlson  v.  Moat  on  ap- 
peal: "Tbe  principles  that  were  argued  In 
this  case  are  prlndfAes  really  not  to  be 
called  in  controversy.  There  Is  no  doubt 
whatever  that  where  a  party  who  has  a  se- 
cret In  a  trade  employs  persons  under  con- 
tract express  or  implied,  or  under  duty 
preSB  or  Implied.  thMe  persons  cannot  gain 
tbe  knowledge  of  that  secret  and  then  set 
it  up  against  their  employer."  21  L.  J.  (N. 
S.)  Gh.  248.  In  Loven  v.  People^  168  III. 
159,  42  N.  B.  82,  tbe  bill  alleged,  inter  alia, 
that  Loven  fraudulently,  and  without  the 
knowledge  or  consent  of  bis  employers,  cop- 
ted  tbe  names  of  a  great  number  of  their  cua- 
tomera,  tc^ther  with  post  office  addresses, 
by  means  of  his  duties  aa  correspondent 
from  the  boela  kept  by  bis  »nidoyen.  A 
decree  was  ottered  enjoining  Loven  ''from 
In  any  manner  corresponding  wltb  complain- 
ant's agents  or  cnstomers,  or  soliciting  them 
to  buy  defendant's  medicines  of  any  ktod. 
or  divulging  tbe  names  of  complalnant^B  cub* 
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tomers  and  agents,  or  any  of  tbe  secrets 
of  the  bosiness,  or  Interfering  therewith." 

Upon  tbe  authorities  considered,  It  Is  clear, 
not  only  that  equity  will  restrain  defendants 
from  disclosing  secrets  pertaining  to  plain- 
tUTs  business,  where  the  Imowledge  of  such 
*  secrets  has  been  acquired  while  In  the  em- 
I^oy  of  the  plaintiff,  nnder  an  agreement 
that,  In  consideration  of  the  employment, 
they  would  not  dlvnlge  such  secrets,  bat  al- 
so that  in  such  case  it  is  not  necawary  that 
there  sboiUd  be  an  express  covenant  upon 
the  part  of  the  d^endant  not  to  disdose  tbe 
secrets  of  the  plalntifC's  business,  if  such 
agreement  may  fairly  be  Implied  from  the 
circumstances  of  the  case  and  the  relation 
of  tbe  parties.  See,  also,  8t<Hie  v.  Goss,  65 
N.  J.  Eq.  756,  66  Atl.  7S6,  68  L.  R.  A.  a44. 
103  Am.  St.  Rep.  794;  Westerrelt  t.  Nat 
Paper  Co..  154  Ind.  678,  57  N.  B.  552;  Ba&t- 
man  Kodak  Co.  t.  Relchenbach,  79  Hun, 
18S,  28  N.  T.  Supp.  1143. 

Our  conclusion  Is  that  the  doctrine  that 
equity  will  restrain  as  well  from  breach  of 
trust  or  confidence  arising  from  the  con- 
fidential relation  of  employer  and  employ^ 
as  from  breach  of  express  contract  Is  clear- 
ly established  by  the  authorities,  and  Is  in 
accordance  with  sound  reason. 

The  preliminary  injunction  was  properly 
granted.  The  appeal  is  dismissed,  the  decree 
below  is  affirmed,  and  the  cause  is  remand- 
ed to  the  superior  court  for  further  pro- 
ceedings. 


GREEXOUGH.  Atty.  Gen.,  v.  BOARD  OF 
POLICE  COM'RS  OF  CITY  OF  PROVI- 
DENCE. 

(Supreme  Court  of  Rhode  Island.  Feb.  8, 1909.) 

1.  Statutes  (i  184*)— Constboction— Geneb- 

AL  Rules. 

A  constniction  which  will  defeat  the  evi- 
dent purpose  of  a  statute  will  not  he  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  262;   Dec  Dig.  §  1S4.«] 

2.  Intoxicating  Ijquobs  (S  46%*)— Licenses 
—  Restbictions  as  to  Nuubeb  — Special 
Olub  Licenses. 

Special  Club  licenses  Issned  to  clubs  and 
associations  under  the  authority  of  Act  May  5, 
1905  (Pub.  Lawa  1905,  p.  192,  c.  1235),  for 
the  purpose  of  permitting  them  to  use  their 
buildings  for  selHug  liquors  to  their  members 
only,  cannot  reasonably  be  classed  as  included 
in  those  issued  under  Gen.  Laws  1896.  c.  102, 
na  amended  by  Act  May  22,  190S  (Pub.  Laws 
IOCS,  p.  206,  c.  1.^>S3),  regulating  the  sale  of 
liquors  to  the  public  generally,  ana  are  not  sub- 
ject to  the  provisions  in  soction  1  of  chapter 
loS3,  limiting  the  number  of  liceoses  to  one  for 
each  500  Inhabitants,  the  purposes  and  subject- 
matters  of  chapter  102  and  of  chnpter  1235  be- 
ing materially  different,  and  the  fact  that  drug- 
gists' licenses  issued  under  section  53  of  chap- 
ter 102.  as  amended  by  Act  April  14,  1905 
(Pub.  I-aws  1905.  p.  102.  c.  1223]  S  2.  are  ex- 
cepted from  said  provision  of  chapter  1583.  does 
not  show  a  legislative  intent  to  mclude  club  li- 


censes In  the  nmnber  of  licenses  to  be  granted, 
the  exception  being  onnecessary. 

j.Ed.  Not&— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  S  46H-*J 

Petition  by  Wtillam  B.  Greraough,  Attor- 
ns General,  for  a  writ  of  certiorari  against 
the  Board  of  Police  Commissioners  of  tbe 
City  of  Providence.  Dismissed. 

Katbaii  W.  Little  eld  and  Cbeaber  W.  Baiv 
rowa,  for  petitioner.  Albert  A.  Baker,  Henry 
O.  Cram,  and  Elmer  6.  Gbaoe^  (Dr  reqwnd- 
ents. 

DUBOIS.  G.  J.  l^is  Is  a  petition  for  a  writ 
of  certiorari  brought  by  the  Attorn^  General 
on  %e  relation  of  certain  persons  named 
therein  and  In  behalf  of  the  Inbabitauts  of 
the  city  of  Providence,  in  this  state,  against 
the  persona  constituting  the  board  of  polite 
commissioners  for  said  city  of  Prortdence. 
and  represents:  "That  as  such  commia^ou- 
ers  (thejO  are  duly  authortxed  law  to 
grant  licenses  for  tbe  sale  of  spirttaona  and 
Intoxicating  liquors  witbin  said  dty  of  Pro- 
vidence, by  A'irtue  of  and  in  conforml^  with 
the  statutes  made  and  provided  In  sudi  cases, 
namely,  chapter  102  of  tbe  General  Lawa  of 
Rhode  Island,  section  2,  aa  amended  by 
chapter  543  of  tbe  Public  Laws  of  Rhode  Is- 
land passed  at  tbe  January  ses^on,  A.  D. 
ISOS,  chnpter  1235  of  said  lawa  passed  at  the 
May  session  A.  D.  1905,  chapter  1355  of  said 
l^ews  passed  at  tbe  January  session,  A.  D. 
1906.  That  by  and  and«  tbe  provl^ns  of 
said  chapter  1S8S  of  the  Public  Laws  it  is 
provided  that  the  number  of  licenses  granted 
(not  Including  druggists'  liquor  licenses)  shall 
not  exceed  In  the  several  cities  and  towns  vt 
the  state  one  for  each  600  inbabltanta  as  de- 
termined by  the  last  census  taken  under  tbe 
authority  of  the  United  States  or  the  state  of 
Rhode  Island.  That  tbe  populatlcm  of  the 
state  of  Rhode  Island  as  sbown  by  the  last 
census  taken  by  tbe  said  state,  and  which  is 
the  last  census  taken  in  said  state,  and  which 
shows  tbe  largest  ntunber  of  tailuibltanta  of 
the  city  of  Providence  of  any  census  taken 
therein,  as  198,635.  That  the  numbw  of  li- 
censes as  determined  by  said  censns  on  the 
basis  of  one  for  eaCh  500  Inhabitants  <a  said 
city  is  897,  and  that  said  board  of  commis- 
sioners under  and  by  virtue  of  Bald  statute 
had  authority  and  Jurlsdlctttm  to  grant  and 
issue  licenses  for  the  sale  of  spirituous  and 
Intoxicating  liquors  to  tbe  number  of  397. 
and  no  more.  That  tbe  said  board  of  cora- 
mlssloncrs  on,  to  wit,  the  16tb  day  of  De- 
cember, A.  D.  1908,  granted  to  John  Dwyer 
a  license  for  tbe  sale  of  spirituous  and  in- 
toxicating liquors  at,  to  wit,  Na  294  Tock- 
wotteo  street.  In  said  dty  of  Providence,  and 
that  prior  to  the  granting  of  aald  licmse  satd 
board  of  police  commissioDers  bad  already 
granted  and  issued  to  various  parties  li- 
censes for  the  sale  of  such  liquors  to  tbe  num- 
ber of  397,  and  more,  and  that,  when  said 
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board  granted  Bald  llceoBe  to  John  Dwyer,  it 
was  acting  beyond  Us  authority  and  witbout 
any  Jarisdlction  in  the  premisee,  and  that  Its 
act  In  granting  said  license  was  noli  and 
void,  and  said  license  was  illegal  and  In- 
valid, all  which  acts  and  doings  a.pQe&T  up- 
on the  records  of  said  board  of  police  com- 
mlBstoners  relative  to  the  granting  of  such 
licenses.  That  this  petitioner  is  informed 
and  believes  tliat  said  board  of  commission- 
ers claims  to  have  acted  within  the  scope  of 
Its  authority  and  in  conformity  with  the  law 
In  granting  said  licenses  on  the  ground  that, 
in  determining  the  number  of  persons  en- 
titled to  such  licenses  under  the  provisions  of 
said  chapter  1583,  licenses  granted  to  clubs 
are  not  to  be  counted  nor  reckoned  as  licenses 
for  the  sale  of  spirituous  and  intoxicating 
liquors  nnder  said  chapter,  and  that,  unless 
fiuch  licenses  are  Included  In  the  number  of 
licenses  granted  by  said  commissioners  in  said 
city  of  Providence,  they  had  not  when  they 
issued  said  license  to  said  John  Dwyer  ex- 
ceeded the  number  of  897.  Whereas,  your 
petitioner  avers  and  Insists  that  licenses  for 
the  sale  of  such  liquors  granted  to  clubs  are 
and  should  be  included  In  the  number  of  li- 
censes which  may  be  issued  by  said  license 
commissioners  under  the  terms  of  said  stat- 
ute, and  they  say  that  said  license  to  John 
Dwyer  and  all  other  licenses  granted  and 
issued  by  said  commUsioners  In  excess  of  the 
number  of  397,  including  club  licenses,  are 
Invalid  and  void,  and  they  pray  that  a  writ 
of  certiorari  may  issue  out  of  this  honorable 
court  directed  to  said  William  H.  Luther. 
HaR^  J.  Gross,  and  Walter  A.  Fresbrey,  di- 
recting and  commanding  them  to  appear  and 
to  produce  their  records  of  licenses  for  the 
sale 'of  spirituous  and  intoxicating  liquors 
granted  and  issued  by  them  on  or  after  the 
1st  day  of  December,  A.  D.  190S,  before  this 
honorable  court,  and  if  It  Bball  appear  by  said 
records  that  a  license  was  granted  and  issued 
as  aforesaid  by  said  board  of  commissioners 
to  said  John  Dwyer.  and  that  other  licenses 
tkave  t>een  issued  by  said  commissioners  in 
excess  of  the  number  of  397,  including  li- 
censes granted  and  issued  by  them  to  clubs, 
that  such  action  and  record  of  said  board  in 
excess  of  Its  authority  be  Quashed,  and  said 
board  of  commlsalmierB  be  directed  to  rewlce 
and  recall  all  sndk  licenses  granted  In  excess 
M  and  since  and  after  the  grantinc  of  397 
]ic«iaes  as  aforeBald," 

This  raises  the  following  question  for  our 
determination:  Are  special  dub  licenses  Is- 
sued nnder  Pub.  Laws,  c.  1285,  192,  pass- 
ed BCsT  S)  190B.  subject  to  the  provision 
of  Pub.  Laws,  c  1583.  p.  20%  S  1.  passed 
Hay  22,  1906,  which  reads  as  follows:  'The 
manbee  of  licenses  granted  (not  loclnd- 
Ing  drng^sts*  liquor  Uoenseid  diall  not  ex- 
ceed. In  fbe  several  dtles  and  towns  of  Uie 
etmte^  one  for  eadi  five  hundred  Inhabitants 
as  debnmlned  Ite  last  omsDs  taken  under 
Hm  nullwrllj  of  the  United  States  or  the 
state  of  Rhode  Island."  Fnb.  Laws.  c.  1235. 


p.  192,  passed  May  5.  1906.  is  entitled  "An 
act  In  addition  to  chapter  92  of  the  General 
h&xn,  entitled  'Of  the  Suppression  of  Cer- 
tain Nuisances,' "  and  reads  as  follows: 

"Section  1.  All  buildings,  places,  or  tene- 
ments located  within  any  town  or  city  grant- 
lug  liquor  licenses  under  the  provisions  of 
chapter  102  of  the  General  Laws  used  by  any 
club  or  other  association,  whether  Incorpo- 
rated or  not,  for  the  purpose  of  selling,  dis- 
tributing, or  dispensing  intoxicating  liquors 
to  its  members  or  others,  shall  be  deemed  to 
be  common  nuisances;  and  whoever  keeps 
or  maintains,  or  assists  in  keephig  or  main- 
taining, such  a  common  nuisance,  shall  be 
sentenced  to  pay  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand 
dollars,  and  all  costs  of  prosecution  and  con- 
viction: Provided,  that  In  any  city  or  town 
in  which  liquor  licenses  are  Issued,  as  provid- 
ed In  chapter  102  of  the  General  Laws,  the 
licensing  t>oard  may  on  application  therefor, 
and  payment  of  a  license  fee  of  twenty-five 
dollars,  grant  or  refuse  to  grant  to  any  club 
or  association  a  special  club  license  authoriz- 
ing the  selling,  distributing,  and  dispensing 
of  Intoxicating  liquors  by  said  club,  or  asso- 
ciation to  its  members  only,  and  only  upon 
the  premises  occupied  by  it  and  to  t>e  speci- 
fled  and  described  in  said  license;  which  li- 
cense shall  expire  at  the  same  time  as  other 
licenses  granted  under  the  provisions  of 
chapter  102  of  the  General  Laws,  and  may 
be  revoked  at  any  time  by  licensing  board. 
Upon  the  conviction  of  any  incorporated  club 
or  association  or  any  officer,  member,  agent, 
or  employee  thereof  nnder  the  provisions  of 
this  act,  the  charter  of  such  club  or  associa- 
tion shall  become  null  and  void. 

"Sec.  2,  This  act  shall  take  effect  upon  the 
first  day  ef  June,  A.  D.  1905." 

Sections  1.  3,  and  4,  c.  1583.  Pub.  I^aws, 
passed  May  22,  1908,  entitled  "An  act  in 
amendment  of  and  in  addition  to  chapter  102 
of  the  General  Laws,  entitled  'Of  the  Sup- 
pression of  Intemperance,'  "  read  as  follows: 

"Section  1.  Section  2  of  chapter  102  of 
the  General  Laws  of  Rhode  Island,  as 
ammded  by  section  1  of  chapter  543  of  the 
Public  Laws  of  Rhode  Island,  passed  at  the 
January  session,  A.  D.  1S98,  and  by  chapter 
1855  of  the  Public  Laws  of  Rhode  Island, 
passed  at  the  January  session,  A.  D.  1906, 
Is  hereby  amended  to  read  as  follows : 

"  'Sec.  2.  The  town  councils  of  the  several 
towns,  and  tbe  boards  of  commlssIcmerB  as 
hereinafter  provided,  may  grant  or  r^use  to 
grant  licenses  to  such  <^tlsens  resident  with- 
in this  state,  for  the  manufacture  or  sale 
of  pure  ^Irituous  and  intoxicating  liquors 
wiUiln  the  limits  of  such  town  or  city,  as 
th^  may  deem  proper:  Provided,,  that  the 
number  of  licenses  granted  (not  tocluding 
druggists*  liquor  licenses)  idiall  not  exceed, 
in  the  several  tdttes  and  towns  of  the  state, 
cme  for  each  five  hundred  Inhabltante  as  de- 
termined 1^  the  last  census  taken  mider 
the  authority  of  the  United  States  or  the 
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state  of  Rhode  Island.  Wbenerer  any  11- 
cemae  for  the  sale  of  splrltaous  or  Intoxica- 
ting liquors  shall  be  granted,  the  same  shall 
be  granted  to  expire  on  the  first  day  of  De- 
cember next  succeeding  the  granting  of  the 
same,  unless  revoked  as  Is  hereinafter  pro- 
vided, and  such  citizen  resident  may  obtain 
at  any  time,  In  the  discretion  of  the  persons 
authorized  to  grant  licenses,  a  license  to  ex- 
pire on  the  first  day  of  December  next  suc- 
ceeding the  granting  of  the  same,  and  pay 
therefor  a  price  wbidi  shall  be  In  proportion 
to  the  length  of  time  which  the  said  license 
so  granted  shall  continue  in  force  bears  to 
the  price  of  a  license  for  a  year;  but  no  li- 
cense granted  under  the  provisions  of  this 
chapter  shall  authorize  any  person  to  sell 
any  spirituous  and  intoxicating  liquors  on 
Sondar,  or  on  any  election  day,  or  on  Labor 
Day,  or  on  Cairlstmas  Day,  except  In  licensed 
taverns  when  served  with  foot  to  guests,  or 
to  any  woman,  except  as  hereinafter  provid- 
ed, or  to  sell  or  deliver,  or  to  sufTer  to  he 
sold  or  dellTered,  to  any  minor,  either  for 
his  own  use,  the  use  of  his  parents,  or  of  any 
othor  poson,  or  to  sell  to  any  Intoxicated  per- 
son or  to  any  person  of  notoriously  Intemper- 
ate habits,  or  to  sell  or  furnish  Intoxicating 
liquors  to  any  person  on  a  p88Sbo(dE  or  order 
on  a  store,  or  to  receive  from  any  person  any 
goods,  wares,  merchandise,  or  provisions  In  ex- 
change for  liquors,  or  to  allow  any  minor  or 
woman  to  drintc  any  Intoxicating  liquors  upon 
the  pnmises,  except  In  licensed  taverns  or  In 
licensed  rlctnallng  houses,  or  to  allow  any  mi- 
nor or  wtnnan  to  sell  or  aam  intoxicating  liq- 
uors except  In  licensed  taverns  or  In  licensed 
victualing  houses.  The  word  'tavern"  as 
used  In  Bald  chapter  102  of  the  General 
Laws,  and  In  any  acts  in  amendment  thereof 
or  in  addlUon  thereto,  shall  be  coilstrued  to 
mean  houses  where  tiie  principal  buslnesB  Is 
the  furnishing  of  food  and  sleeping  accom- 
modations. The  word  'Mctnallng  house"  as 
used  in  said  chapter  102  of  the  General 
Laws,  and  In  any  acts  in  amendment  there- 
of or  In  addition  thereto,  ^11  be  construed 
to  mean  houses  or  places  where  the  principal 
business  Is  the  furnishing  of  food.  Before 
granting  a  llcaise  to  any  person  under  the 
provisltms  of  said  chapter,  said  council  or 
board  shall  give  notice  by  advertisement  for 
at  least  two  weeks  In  some  newqtaper  pub- 
llAed  in  the  city  or  town  wh»e  the  appli- 
cant proposes  to  carry  on  business,  or  If 
there  be  no  newspaper  published  In  said  city 
or  town,  then  in  some  newspaper  published 
in  the  county  In  which  such  town  is  located, 
of  the  name  of  the  api^lfant  for  said  license, 
and  the  particular  location  fbr  which  the  li- 
cense is  requested ;  and  shall  ^ve  opportuM- 
ty  for  remonstrants  to  l>e  heard  before  them 
as  to  the  granting  thereof,  and  no  license 
shall  be  granted  under  the  sntd  chnptpr  to 
authorize  tlie  sale  of  any  such  liquors  at  any 
building  or  place  where  the  owners  of  the 
greater  part  of  the  land  within  two  hundred 
feet  of  such  building  or  place  shall  file,  with 


the  board  having  Jurisdiction  to  grant  li- 
censes, their  objection  to  the  granting  of 
such  license;  nor  shall  any  license  be  grant- 
ed for  the  sale  of  such  Hqnors  in  any  build- 
ing or  place,  except  taverns  that  are  licensed 
on  the  date  of  the  passage  of  this  act,  with- 
in two  hundred  feet,  measured  by  any  public 
traveled  way,  of  the  pranlsee  of  any  public 
or  parochial  school.  Before  any  license  shall 
be  Issued  under  the  provisions  of  this  chap- 
ter, the  person  applying  therefor  shall  give 
bond  to  the  clt7  or  town  treasurer  In  the 
penal  sum  of  one  thousand  dollars,  with  at 
least  two  sureties  satisfactory  to  said  coun- 
cil or  board,  which  sureties  shall  be  resi- 
dents of  this  state,  or  a  surety  company  an* 
thorlzed  to  do  business  In  this  state,  as  sure- 
ty, which  bond  shall  be  conditioned  that  the 
person  licensed  will  not  violate  or  suffer  to 
be  violated  on  any  premises  under  his  con- 
trol any  of  the  provisions  of  this  chapter 
or  of  chapters  92  or  281  of  the  General  Laws 
of  the  state  of  Rhode  Island,  and  for  the 
payment  of  all  costs  and  damages  Incurred 
by  any  violation  of  either  of  said  chapters, 
and  he  shall  also  pay  for  such  license  to  the 
town  or  city  treasurer  the  sum  hereinafter 
named,  three-fourths  thereof  for  the  use  of 
such  town  or  dty,  and  one-fourth  to  be  paid 
over  by  the  town  or  dty  treasurer  to  the 
general  treasurer  for  the  use  of  the  stat&' 
«   *  • 

"Sec.  3.  Section  6  Is  hereby  amended  so  as 
to  read  as  follows: 
**  -Sec.  6.  The  tees  for  licenses  shall  be  as 

follows : 

"  '(I)  For  a  license  to  manufacture  or  sell 
at  wholesale,  not  to  be  drunk  on  the  prem- 
ises, pure  spirituous.  Intoxicating  and  malt 
liquors,  not  leui  than  seven  hundred  dollars 
nor  more  than  fifte«i  hundred  d<dlars. 

"  '(II)  For  a  license  to  sell  pure  spiritnous. 
intoxicating  and  malt  liquors  at  retail  only, 
for  all  dtles  and  towns  having  over  fifteen 
thousand  Inhabitants,  not  less  than  four 
hundred  dollars,  nor  more  than  one  thou- 
sand dollars;  and  for  all  other  towns  not 
less  than  three  hundred  dollars,  nor  more 
than  seven  hundred  and  fifty  dollars. 

**'A  licoise  to  manufacture  pure  liquors 
shall  carry  with  It  the  rl^t  of  sale  at  whole- 
sale at  his  manufactory  by  the  manufactnrer 
at  all  pure  liquors  manufactured  by  blm. 
The  sale  of  liquors  in  less  quantities  than 
two  gallons  shall  constitute  a  sale  by  retail, 
and  the  sale  by  the  quantity  of  two  gallons 
or  in  larger  Quantities  shall  constitute  a  sale 
by  wholesale.' 

*'Sec.  4.  This  act  diall  take  eftect  on  and 
after  the  first  day  of  Decembo-.  A.  D.  1906. 
and  all  acts  and  parts  of  acte  inconsistent 
herewith  are  hereby  repealed." 

It  beccmies  aKwrent  frcnn  a  consideration 
of  the  for^Eoing  statutes  that  tliere  are 
substantial  differences  betwem  qtedal  dvb 
licenses  and  llc^ises  for  the  manufacture 
or  sale  of  pure  spirituous  and  intoxicating 
liquors.   In  the  absence  of  statutory  enact 


Digitized  by  Google 


K.L) 


GBEKNOUGH  ▼  BOARD  OF  POLICE  OOH'B& 


809 


znent  to  that  effect,  It  Is  not  to  be  presiimed 
that  the  Legislature  Intended  that  special 
club  Ucensea  to  be  Issued  cinder  the  prorl- 
almu  of  aald  chapter  1235  should  be  subject 
to  the  proTlalons  of  said  diapter  1688,  If  such 
precmmptlon  InvolTes  lncompatl.blIlt7»  Inctm- 
gmlty,  or  manifest  repttgnancy.  Both  chaiK 
ter  1286  and  Oen.  Laws,  c.  102,  as  amended, 
relate  to  licensee  for  the  sale  of  Uqnor.  but 
the  former  has  reference  only  to  special 
club  licenses,  white  the  latter  refers,  not 
only  to  licenses  for  the  manufacture  and  sale 
of  Itquor,  but  also  to  draggists'  Uqnor  11- 
censes.  The  special  club  license  may  be  Is- 
sued to  any  club  or  association  Irrespective 
of  the  dtlzenshlp  or  alienage  of  Its  members, 
while  Ucoises  for  the  manufacture  and  sale 
of  liquor  may  only  be  granted  to  citlsens 
resident  within  this  state,  and  druggists* 
liquor  Ileuses  may  be  granted  to  snch  per- 
sons being  residents  In  this  state  as  are  by 
law  antiiorlzed  to  retail,  compound,  and 
dispense  medicines  and  poisons.  The  former 
authorizes  the  selling,  distributing,  and  dis- 
pensing of  Intoxicating  liquors  by  said  club 
or  association  to  Its  members  only  without 
restriction  as  to  the  purity  of  the  liquor  so 
sold,  distributed,  or  dispensed,  while  the 
latter  permits  the  manufacture  and  sale  of 
pore  spirituous  and  Intozicatli^  liquors.  It 
is  to  be  observed,  however,  that  Cten.  Laws, 
c.  161,  "Of  the  Assay  of  liquors,"  does  for- 
bid the  sale  and  keepli^  tor  sale  of  Impure 
or  adulterated  liquors  wia  a  penalty  for 
such  violation,  and  also  makes  provision 
for  the  seizure  and  forfdtura  of  impure  and 
adulterated  liquora. 

The  evldeat  purpose  of  tlie  proviso  in  Pub. 
Laws,  c:  1683.  |  1,  Is  to  fix  a  limit  to  the 
number  OF  competitors  who  may  engage  in 
the  liquor  business— those  who  may  compete 
for  the  trade,  of  tlie  public.  And  preaum- 
ably  It  was  deoned  by  the  Legislature  to  be 
a  aQfB<^t  sunply  for  a  reasonable  public 
demand  to  make  provision  that  out  of  the 
number  of  distillers,  brewers,  wholesale  liq- 
uor dealers,  and  saloon  keepers  who  might 
apply  for  a  license  not  xaore  ttian  one  should 
be  granted  for  each  BOO  of  the  InbabitantB 
of  any  dty  or  town  whweln  llqucff  lawfully 
may  be  sold.  Then  Is  no  similarity  what- 
ever between  a  club  and  a  disUIlery  or  tnrew- 
ery  or  a  wholesale  dealer  in  intoxicattng 
liquOTS.  The  difference  between  a  saloon 
and  a  clubhouse  Is  the  dlfferrace  between 
a  public  and  a  private  houses  The  former 
may  be  altered  by  any  person,  irrespective 
of  race,  creed,  color,  or  previous  condition 
of  servitude.  The  latter  may  be  entered  on- 
ly by  its  members  and  ttieir  guests,  or  tqr 
the  agents  and  servants  of  the  dub  In  the 
course  ct  Uielr  employment.  Hie  openly 
avowed  purpose  ot  the  salocm  keepw  la  to 
obtain  patnmage  and  increase  his  buidneSB, 
and  be  courts  pnblldty  almost  to  the  verge 
of  notoriety. 

On  the  other  hand,  the  best  clubs  are  very 
exclusive,  of  limited  membmhlp,  and  nsnallx. 


with  a  large  list  of  persons  awaiting  admis- 
sion. While  It  Is  possible  that  a  dub  might 
be  Incorporated  for  the  sole  purpose  of  sell- 
ing, distributing,  and  dispensing  hitoxicatlng 
liquors  to  Its  memb^  It  is  lilghly  impr<^ 
able  that  corporations  would  often  be  formed 
for  that  purposfc  Olubs  are  generally  con- 
stituted for  Bodal  culture,  and  sometimes  for 
sdentlflc  artistic^  and  social  purposes.  The 
sale,  distribution,  and  dispensing  of  Intoxi- 
cating liquors  to  the  members  of  a  club  Is 
merely  an  Incident  In,  and  not  the  main  pur^ 
pose  of.  Its  existence.  Many  of  them  serve 
food,  but  that  is  not  the  object  for  which  they 
were  Incorporated.  Many  of  tbem  supply 
pool  and  billiard  tables  for  the  use  of  their 
members,  but  that  fact  does  not  require  them 
to  take  out  licenses  for  the  keeping  of  the 
same  or  render  them  liable  to  the  penalties 
provided  In  Oen.  Laws,  c.  101.  1 10,  for  keep- 
ing the  same  without  license,  unless  they  are 
kept  "for  public  use  or  profit  within  this 
state."  So  some  dubs  have  trawling  alleys 
and  might  have  shooting  galleries  for  the 
exerdse  and  ent^lalnment  of  their  members 
without  license  under  existing  statutes  so 
long  as  they  were  kept  for  private  use,  and 
not  for  public  use  and  profit  A  dub  may 
be  considered  in  the  lU>lit  of  a  lai^  family 
united,  not  Indeed  by  ties  of  blood,  but  a 
community  of  Intwest,  Intellectual,  and  s(V 
dal,  and  In  the  case  at  unincorporated  asso- 
ciations by  community  of  goods. 

The  fee  for  a  spedal  dub  license  Is  fixed 
at  $25,  irrespective  of  the  membership  of  the 
club,  and  the  license  fee  goes  Into  the  treas- 
ury of  Ihe  city  or  town  which  grants  the 
same.  There  is  no  provision  of  law  by  whldi 
the  state  is  entitled  to  any  portlcm  thereof. 
License  fees,  under  chapter  ISffl,  range  firom 
9800  to  91,000.  whereof  three-fonrtln  are  for 
the  use  of  the  dty  or  town  and  one-fdurth  Is 
for  the  use  of  the  states  If  special  dub  li- 
censes can  only  be  granted  in  the  proportion 
of  me  for  each  600  inhabitants  as  herein- 
before stated,  it  would  be  within  flie  bounds 
of  pOBSibl11l7  that  none  but  special  dub  li- 
censes might  t>e  Issued  in  the  dty  of  Provi- 
dence, in  whieh  case  897  clubs  would  ex- 
haiut  the  licking  power  ot  the  eommls- 
sltmers,  in  which  evait  the  sum  of  |e.BK 
would  Inure  to  the  benefit  of  the  dty  treasury 
and  none  of  It  to  the  state,  while  the  general 
public  outside  of  dub  membership  would  be 
cut  (rff  from  Its  source  of  BUf^ly.  It  is  a 
well-known  fact  that  dub  membership  may 
have  very  little  to  do  with  the  population  of 
tbe  plaoe  wherein  the  clubs  are  located.  For 
CTample,  the  town  of  Bast  Providence  has 
become  Qie  home  of  several  wdl-known  dubs, 
among  which  may  be  mentioned  the  Sqnan- 
tum  Association,  the  Pomliam  dub,  the  Aga- 
wam  Hunt  C9ub,  and  the  Wannamoisett 
Country  Club.  It  is  quite  Ilkdy  ttiat  these 
dubs  have  a  membership  nceeding  1,000  per- 
sons, and  it  is  very  unlikely  that  8  per  cent  of 
their  members  are  residents  of  the  town. 

The  object  of  Pub.  Laws,  c.  1235,  p.  1B2, 
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passed  May  6,  1905,  appears  to  be  to  give 
to  such  towns  and  cities  as  may  be  willing 
to  acquire  revenue  from  Intoxicating  liquors 
the  opportunity  to  Increase  the  same  by  the 
addition  of  license  fees  for  grants  of  special 
club  licenses  issued  to  clubs  or  associations 
for  the  purpose  of  permitting  them  to  use 
the  buildings,  places,  or  tenements  occupied 
by  them  within  such  town  or  city  for  the 
purpose  of  selling,  distributing,  or  dispensing 
intoxicating  liquors  to  their  members  and 
upon  their  premises.  This  is  well  termed 
a  special  club  license,  for  It  does  not  au- 
thorize competition  for  business  with  public 
liquor  dealers  and  only  authorizes  sales,  etc., 
to  Its  members  upon  Its  premises.  The  stat- 
ute itself  is  entitled  "An  act  in  addition  to 
chapter  92  of  the  General  Laws  entitled 
'Of  the  Suppression  of  Certain  Nuisances,' " 
and  was  intentionally  made  so  for  it  creates 
a  new  class  of  nuisances,  viz.,  buildings,  pla- 
ces, or  tenements  in  towns  and  cities  wherein 
liquor  licenses  are  granted,  used  by  clubs  or 
associutlons  for  the  purpose  of  selling,  etc., 
Intoxicating  liquors  to  their  members  or 
others.  That  the  Legislature  did  not  intend 
It  to  be  an  amendment  of  or  in  addition  to 
Gen.  Laws,  c.  102,  appears  clearly  from  Its 
title  and  also  from  the  fact  that,  while  said 
chapter  102  is  mentioned  three  times  there- 
in, the  references  thereto  are  not  of  such 
a  character  as  to  suggest  the  idea  that  special 
club  licenses  are  to  be  covered  by  the  provi- 
sions of  said  chapter  102.  The  first  refer- 
ence describes  the  cities  and  towns  wherein 
the  newly  deemed  nuisances  are  located. 
The  second  reference  to  said  chapter  pro- 
vides that  in  cities  and  towns  where  liquor 
licenses  are  issued  special  club  licenses  may 
be  Issued,  and  the  third  reference  provides 
that  special  club  licenses  shall  expire  at  the 
same  time  as  other  licenses  granted  under  the 
provisions  of  Gen.  Laws,  c.  102,  and  may  be 
revoked  at  any  time  by  the  licensing  board. 

As  the  liquor  licenses  granted  under  the 
provisions  of  Oen,  Laws,  c.  102,  and  its 
amendments,  confer  upon  the  licensees  there- 
in named  authority  to  compete  for  the  pat- 
ronage of  the  public,  the  Legislature  has 
wisely  provided  for  the  safeguarding  of  the 
public  by  prescribing  the  conditions  upon 
which  the  licenses  may  be  granted  and  en- 
joyed, and  also  by  providing  penalties  for  the 
violation  of  the  same.  Thus  it  Is  made  nec- 
essary to  publish  notice  of  applications  for 
licenses  in  order  that  any  person  may  remon- 
strate against  the  granting  of  the  licenses, 
or  any  of  them,  if  he  sees  fit.  And  each  ap* 
pllcant  is  required  to  give  bond  with  satis- 
factory sureties  In  the  sum  of  fl,000,  with 
condition  not  to  violate  any  of  the  provi- 
sions of  Gen.  Laws,  ce.  92,  102,  281  ("Of  Of- 
fences against  Chastity,  Morality,  and  De- 
cency"). Nor  shall  any  license  be  granted  for 
the  sale  of  such  liquors  in  any  building  or 
place,  except  taverns,  already  licensed  with- 
in 200  feet  of  the  premises  of  any  public  or 
parochial  school,  nor  where  the  owuers  of 


the  greater  part  of  the  land  within  200  feet 
of  such  building  or  place  ^all  file  with  the 
board  having  jurisdiction  to  grant  licenses 
their  objection  to  the  granting  of  such  li- 
cense. All  of  these  proTlslons  are  appro- 
priate In  connection  with  the  granting  of 
licenses  for  the  manufacture  and  sale  of 
liquor  to  the  public,  which  licenses  can  be 
revoked  under  the  provisions  of  said  chap- 
ter 102,  f  12,  which  reads  as  follows:  "Sec. 
12.  If  any  licensed  person  shall  be  convlctc*d 
of  the  violation  of  any  of  tbe  provisions  of 
this  chapter,  his  bond  shall  be  put  in  suit  by 
the  town  or  city  treasurer  of  the  town  or  citj- 
where  such  bond  is  glveu,  and  by  due  proce:^ 
of  law  the  penal  sum  thereof  be  recovered 
for  the  use  of  such  town  or  city.  If  any  such 
licensed  person  shall  permit  tbe  house  or 
place  where  he  Is  licensed  to  sell  liquors  un- 
der the  provisions  of  this  chapter,  to  become 
disorderly,  so  as  to  annoy  and  disturb  the 
persons  inhabiting  or  residing  in  the  nelgb- 
twrhood  thereof,  or  shall  permit  any  gambling 
or  unlawful  gaming  to  be  carried  un  thereiu, 
or  shall  p»mlt  any  of  the  laws  of  the  state 
to  be  violated  therein,  In  addition  to  any 
penalties  which  may  be  prescribed  hy  statute 
for  such  offenses,  he  may  be  summoned  be- 
fore the  said  council  or  commlaslonera,  when 
he  and  the  witnesses  for  and  against  hhn 
may  be  heard;  and  If  It  shall  be  made  to 
appear  to  tbe  satisfaction  of  said  council  or 
commissioners,  that  such  licensed  person  has 
violated  any  of  the  provisions  of  this  chap- 
ter, then  said  council  or  commissioners  shall 
revoke  his  license,  and  such  licensed  person 
shall  cease  to  have  any  authority  therenn- 
der,  and  shall  thereafter  be  disquallfled  fur 
holding  any  of  tbe  licenses  provided  for  here- 
in in  tlie  state  for  the  period  of  five  years"— 
while  tbe  special  club  licenses  can  be  revok- 
ed, without  notice  or  heartngi  at  any  time 
by  the  licensing  board. 

The  penalties  under  the  two  statutes  are 
different.  The  penalties  under  chapter 
are  for  selling  without  a  license  in  case  of  a 
first  ofTense  $20,  costs,  and  imprisonment  fc>r 
10  days,  and  In  case  of  a  second  convictiou. 
$130,  costs,  and  imprisonment  for  three 
months,  and,  in  case  of  a  third  or  subsequent 
conviction,  $100,  costs,  and  imprisonment  for 
not  less  than  three  nor  more  than  six 
months,  and  for  keeping  or  suffering  to  Ije  | 
kept  on  his  premises  $20  and  ImprisonmeDt 
for  10  days.  The  penalty  for  keeping  or 
maintaining  a  club  nuisance  is  not  less  thna 
$100  nor  more  than  $1,000^  costs,  and  the 
nullification  of  tbe  charter  of  tbe  club.  Otli- 
er  penalties  are  prescribed  under  said  cbai>- 
ter  102  for  violation  of  varloas  provisions 
of  said  chapter.  | 

The  scope  of  tbe  application  of  said  cbap- 
ter  102  and  of  said  chapter  1235  are  dUTerent.  | 
The  club  premises  used  for  such  soles  are  I 
made  nuisances  only  tn  such  towns  or  dtles  I 
as  grant  liquor  licenses  and  during  the  time 
they  continue  to  grant  them  pursuant  to  saiii 
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chapter  102,  while  said  chapter  102  applies 
to  all  the  cities  and  towns  af  the  state. 

The  Bubject-mattera  are  largely  different 
Sold  chapter  102,  as  ahore  quoted,  contains 
many  proYlsIons  Inconsistent  with  the  main- 
tenance of  or  llcenslog  of  clubs  and  to  make 
clubs  subject  to  the  numerous  provisions  ot 
said  chapter  102  would  practically  nullify 
said  chapter  1235,  and  prevent  the  Issuing  of 
club  licenses.  The  building,  place,  or  tene- 
ment maintained  by  a  club  or  association  for 
the  use  of  Its  members  and  guests  is  essen- 
tially a  private  place;  and  some  clubs,  to  a 
greater  or  less  extent,  furnish  food  and  drink 
and  not  infrequently  sleeping  accommoda- 
tions for  their  members  and  guests.  A  fully 
equipped  club  Is  available  as  a  home  for 
its  members,  and  in  some  cases  Is  the  only 
place  of  residence  or  home  of  some  of  Its 
members.  It  is  not  a  tavern  or  a  victualing 
house  In  any  l^al  sense,  as  taverns  and  vict- 
ualing houses  are  public  places,  and  are  re- 
quired to  be  licensed  and  regulated  as  such, 
while  clubs  are  not.  Said  chapter  102  pro- 
hibits sales  of  spirituous  liquors  on  Sunday, 
election  day.  Labor  Day,  and  Christmas  Day, 
except  in  licensed  taverns  when  served  with 
food  to  guests,  and  prohibits  women  and 
minors  drinking  the  same  upon  the  licensed 
premises  except  In  licensed  taverns  or  vict- 
ualing houses.  Therefore  what  would  be 
lawful  in  a  tavern  or  victualing  house  would 
by  the  construction  claimed  In  favor  of  the 
petition  be  unlawful  in  a  club  used  to  some 
extent  for  the  same  purposes.  Section  5  of 
said  chapter  102  provides  that  "no  license 
shall  be  issued  for  the  sale  of  Intoxicating 
liquors  in  any  place,  except  licensed  taverns, 
where  a  dwelling,  house,  or  a  place  used  as 
a  dwelling  house,  is  connected  therewith 
from  within  such  licensed  place;  and  no  li- 
cense shall  be  granted  for  the  sale  of  in- 
toxicating liquors  in  any  place,  except  licens- 
ed taverns,  to  which  an  entrance  shall  be 
allowed  other  than  directly  from  a  public 
traveled  way." 

At  times  it  has  been  found  convenient  to 
lease  or  purchase  a  commodious  dwelling 
house  for  use  as  a  clubhouse,  and  the  same 
has  been  used  for  dwelling  house  purposes  by 
members,  guests,  and  to  some  extent  by  em- 
ployes; and  the  house  usually  and  neces- 
sarily has  an  entrance  or  entrances  other 
than  directly  from  a  public  traveled  way. 
These  conditions  existed  in  the  case  of  the 
leading  dobs  of  the  state  at  the  time  of  the 
enactmoit  of  said  chapter  1235,  and  still 
eontlnne.  Furthermore,  the  premises  of 
most.  If  not  all,  other  clubs  are  not  confln- 
od  to  the  ground  floor,  bo  that  the  entrances 
thereto  are  not  directly  from  a  public  trav- 
el e<l  way.  It  is  difficult  to  Imagine  that  the 
General  Assembly  Intended  that  the  more 
opulent  clubs  could  not  obtain  licenses  for 
the  sale  of  liquors  In  their  clubhouses,  while 
allowing  licenses  for  clubs  of  lesser  scope, 
and  that  only  clubs  located  on  the  ground 
floor  of  a  building  and  In  a  part  of  the  build- 


ing opening  directly  upon  a  public  traveled 
way  could  be  licensed. 

Prior  to  the  passage  of  said  chapter  1235, 
In  May,  1905,  this  court  held  In  McAloon  v. 
License  Commissioners,  22  R.  I.  191,  193,  46- 
Atl.  1047,  104S  (1900),  referring  to  said  sec- 
tion 5,  that,  ''If  the  place  in  question  did  not 
conform  to  these  requirements,  the  board 
had  no  Jurisdiction  to  grant  a  license.  Its 
action  was  void."  We  also  held  In  State  v. 
Conley,  22  R.  I.  897,  401,  48  Atl.  200,  201 
(1901)  that  an  entrance  requiring  a  circuitous 
or  crooked  route  from  the  highway  to  the  li- 
censed place  was  an  entrance  other  than  di- 
rectly from  a  public  traveled  way,  aaylng: 
"The  clause  of  the  statute  under  considera- 
tion Is  commonly  known  as  'the  back-door 
law.'  Its  Intent  is  to  promote  the  observance 
of  the  laws  relating  to  liquor  saloons,  and 
to  prevent  the  violation  thereof  by  requiring 
that  entrance  to  such  saloons  be  under  di- 
rect public  observance  from  the  highway." 
As  to  the  claim  that  section  6  prohibited  on- 
ly entrances  through  other  rooms  or  build- 
ings, we  said  (pages  402,  403,  of  22  R.  I.,  page 
201,  48  Atl.) :  "We  are  of  the  opinion  that 
the  statute  hicludes  In  Its  prohibition  such 
entrances  also,  but  that  It  cannot  be  limited 
to  prohibit  such  entrances  only.  As  prohibit- 
ing entrances  through  other  rooms,  buildings, 
etc.,  which  may  have  doors  successively  in  a 
straight  line  from  the  street,  the  language 
of  the  statute  must  be  given  a  secondary 
meaning — as  Immediately  for  directly.  A  sec- 
ondary meaning  may  be  Included  with,  but 
should  not  be  preferred  to  or  exclude,  a 
primary  meaning."  And  we  quoted  with  ap- 
proval the  words  of  Morton,  O.  J.,  In  Com- 
monwealth V.  Ferden,  141  Mass.  28,  6  N.  £. 
239,  as  follows :  "The  purpose  of  the  Legis- 
lature manifested  in  this  and  other  provisions 
of  the  statute  was  that  the  premises  licensed 
and  the  entrances  to  them  should  be  open  and 
exposed  to  view  from  the  public  streets." 
Further,  section  62  of  said  chapter  102  pro- 
vldes  that  "every  pCTSon  licensed  to  sell  In- 
toxicating liquors  shall  cause  to  be  removed 
on  his  licensed  premises  all  obstructions  of 
whatever  kind  that  may  prevent  a  clear  view 
of  the  Interior  of  the  same  from  the  outside 
thereof,  by  the  passer-by,  through  the  win- 
dow, during  the  entire  day  of  each  Sunday." 
In  said  case  of  State  v.  Conley,  22  R.  I.  401, 
48  AU.  201,  we  referred  to  this  section  as  the 
"screen  law,"  saying:  "This  section  does  not 
expressly  provide  that  the  view  shall  be  from 
the  highway,  but  It  Implies  as  much,  sluce 
the  public  ordinarily  would  have  no  right  to 
pass  by  saloon  windows  not  opening  on  a 
highway," 

In  the  passage  of  said  chapter  1235  the 
General  Assembly  presumably  legislated  la 
view  of  the  construction  placed  by  this  court 
upon  said  chapter  102  and  the  power  to  grant 
licenses  thereunder,  and  It  Is  not  to  be  pre- 
sumed that  the  Legislature  Intends  to  permit 
something  to  be  done  by  one  statute  the  do- 
ing of  which  it  prohibits  by  another  separate 
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statute  while  both  of  Bald  statutes  are  co- 
cilstent  Under  the  ordinary  well-settled 
roles  of  construction  of  statutes  no  construc- 
tion will  be  adopted  which  will  defeat  the 
evident  purpose  of  a  statute.  As  we  said  in 
State  T.  Drowne.  20  R.  I.  302.  806,  38  Atl. 
978,  979 :  "We  are  bound  to  construe  a  stat- 
ute In  the  most  beneficial  way  which  its  Ian* 
guage  win  permit,  In  order  to  prevent  incon- 
sistency or  injustice,"  and  "such  construction 
will  be  adopted  as  shall  appear  most  reason- 
able, and  iKSt  suited  to  accomplish  the  ob- 
jects of  the  statute,  and  that  a  construction 
which  leads  to  an  absurdity  will  be  avoided 
if  possible."  Not  only  Is  the  substance  of 
said  chapter  102  materially  different  from 
that  of  said  diapter  1235,  as  might  be  ex- 
pected, as  the  one  regards  the  licensing  of  a 
private  dob  or  association,  and  the  other 
contemplates  the  licensing  and  regulating  of 
intoxicating  liquors  to  the  public  generally, 
but  also  the  terms  of  said  chapter  102  in 
numerous  provisions  expressly  limit  Its  op^ 
atlon  to  liceusefl  granted  under  the  provisions 
of  said  chapter  102.  For  instance,  in  sec- 
tion 2  thereof,  as  amended  by  said  chapter 
1583,  the  following  words  are  used:  "But  no 
license  granted  under  the  provMms  <rf  tliis 
<diapter  shall  authorize  any  person  to  bgU"; 
"before  granting  a  license  to  any  perscm  un- 
der the  provisions  of  said  chapter";  "before 
any  license  diall  be  Issued  under  the  provi- 
sions of  this  chapter."  in  section  4,  as 
amended,  the  following  words:  "for  the  sale 
of  Intoxlcatliig  liquors  pursuant  to  this  chap> 
ter" ;  "no  license  under  the  proTtslons  of  this 
chaptw  shall  be  granted" ;  "then  licenses  un- 
der the  ifforlslon  of  this  chapter  shall  be 
granted."  Special  dob  licenses  are  issued 
under  the  aothoritr  of  said  chapter  1235, 
and  cannot  be  issued  trader  said  Chapter  102 
1^  reason  of  the  numerous  differences  here- 
inbefore specified,  and  cannot  reasonably  be 
classed  as  included  In  the  licenses  issued  nn- 
der  said  diaptw  102.  Said  chapter  12S5  is 
complete  In  itself  In  every  essential  particu- 
lar. It  contains  the  prohibition,  the  penal- 
ties for  its  violation,  and  the  power  to  license 
and  to  revoke  the  license.  It  does  not  con- 
tain numerous  regulations  as  to  the  conduct 
of  dubs  having  sudi  licenses.  HiIs  would  not 
be  expected  In  the  case  of  a  private  club  or 
association. 

As  to  the  c(Hitention  of  the  petlthmer  **thBt, 
If  the  General  Assembly  had  Intoided  to  limit 
the  operation  of  chapter  1588  to  the  statute 
and  amendments  thereof  redted  In  section  1, 
they  would  not  tutve  felt  It  necrasary,  and 
it  would  not  have  been  necessary,  tor  them 
to  refer  to  druggists*  liquor  licenses  In  order 
to  except  them  from  the  number  of  licenses 
to  be  granted  under  said  last  mentioned 
statute,"  it  is  sufficient  to  observe  that  the 
exception,  vis.,  *^ot  including  dm^lsta'  liq- 
uor licenses,"  was  evidently  inserted  in  the 
section  out  of  abundant  caution.  There  does 


not  appear  to  be  any  necessity  for  its  In- 
sertion. While  druggists  may  be  citizens,  the 
law  does  not  require  tliat  they  shall  b&  The 
provisions  of  the  statute  relating  to  this  sub- 
ject are  contained  In  Pub.  Laws,  c.  12:st. 
p.  162, 1  2,  passed  AprU  14,  1906,  which  reads 
as  follows: 

"Sec.  2.  Section  63  of  chapter  102  of  the 
Oeneral  Laws  of  Bhode  Island  Is  hereby 
amended  so  as  to  read  as  follows : 

"  'Sec.  53.  The  town  coundls  of  the  several 
towns  and  the  boards  of  license  commission- 
ers provided  for  in  this  diapter  may  grant 
or  refuse  to  grant  licenses  to  be  known  as 
dru^ista'  liquor  licenses,  to  sndi  persons* 
being  residents  of  this  state,  as  are  by  law 
authorized  to  retail,  compound,  and  dispense 
medicines  and  poisons,  for  the  sale  of  pore, 
spirituous,  and  Intoxicating  liquors  in  qoan- 
tltiee  not  to  exceed  one  pint,  or  In  an  original 
package  containing  not  more  than  one  qnart 
for  medldnal  purposes  only,  and  not  to  be 
drunk  on  the  premises  of  the  seller.  Such  li- 
censes may  be  granted  at  any  time  and  shall 
expire  on  the  first  day  of  Msy  next  succeed- 
ing the  granting  d  the  same.  The  fee  for 
such  license  shall  be  twenty-five  dollars,  and 
such  license  shall  be  subject  to  the  provisions 
of  section  eleven  of  Uils  diapter,  and  shnll 
stato  that  the  liquors  are  to  be  sold  for  medic- 
Inal  purposes  (mly,  and  not  to  be  drank  up- 
on the  premlsea' " 

It  thus  ai^ears  that  th^  must  be  "per- 
sons, being  residents  of  this  state,"  and  It 
further  appears  by  r^erence  to  Oen.  Laws 
1880,  c.  162.  **0f  Medldnes  and  Poisona,"  that 
sudi  pmons  must  apply  for  examination  and 
reglBtrati(Hi,  etc.,  from  whldi  It  follows  that 
natural,  and  not  artificial;  persons,  are  in- 
tended. Moreover,  tbs  statute  ai^Ues  to  all 
the  dtles  and  towns  ot  the  state,  and  Is  not 
limited  to  Budi  as  permit  intoxicating  liquors 
to  be  sold  therein.  Furthermore,  while  It  Is 
true  that  said  chapter  1228  Is  not  an  amoid- 
ment  of  section  2,  c.  102,  Gen.  Laws,  It  Is  In 
terms  an  am«idment  of  that  diapter. 

The  foregoing  consideration  of  the  snbject 
leads  us  to  the  conduslon  that  a  ccmstmctlon 
which  would  make  said  chapter  1235  sabject 
to  the  provisions  of  said  chapter  1688  would 
be  dMtructlve  of  the  legislative  intent  as  tbe 
same  Is  expressed  in  the  aforesaid  st&tntes. 
For  these  reasons,  tbe  question  fffesented 
must  be  answered  In  the  negative. 

The  prayer  of  the  petition  fbr  a  writ  irf 
oertioiari  is  therefore  denied  snd  dismissed. 


PBSfBER  V.  BURTON. 

(Supreme  Court  of  Vermont.   Rutland.  Jan. 
16,  1909.) 

DEEDS  (I  196*)— UlTDVl  INVLVENCK— DkKD  TO 

CniLo. 

The  relation  of  parent  and  child  raises  no 
preaumption  of  undue  influence  in  a  conve;- 
ance  by  tbe  parent  to  the  child,  but  Is  evidence 
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to  be  weighed  in  connection  with  the  other  facts 
and  dTcamstances  against  the  cliild,  and  the 
person  attaddng  the  conTcyanc©  most  Aow,  in- 
dependent of  any  pnanmptioii»  tluit  nndne  Inr 
fluence  was  exercised. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Die  f  S87;  Dec.  Die  f  196.*] 

MnnsoD,  3n  dlssentiiic. 

Appeal  In  GhaiiceT7>  BnOand  Ckmnty ;  Al- 
fred A.  Hall,  Chancellor. 

Bill  1^  B.  B.  Pember,  ftdmlnlBtrator  of  the 
estate  of  Sarah  A.  Bmton,  deceased,  against 
George  H.  Burton.  Decree  for  complainant, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  mandate  to  dismiss  the  bill. 

This  is  a  bill  In  chancery  to  set  aside  a 
deed  of  land  from  the  intestate  to  her  son, 
the  defendant,  and  the  transfer  to  him  of  a 
savings  bank  deposit  boolc,  on  the  ground  of 
mental  Incapacity  and  nndne  influence. 

The  Intestate's  husband  died  in  January. 
1902,  leaving  to  her  his  entire  estate.  In 
March,  1902,  she  made  her  will,  whereby  she 
gave  George,  the  defendant  a  farm  worth  f3,< 
000  and  ¥1,000  to  his  wife,  a  few  small  leg- 
acies to  their  children  and  grandchildren,  and 
the  rest  of  her  estate  to  George  and  her  son 
Charles  equally.  Charles  is  a  traveling  sales- 
man, has  a  wife  but  no  children,  and  lives 
in  the  village  of  Wells.  George  is  a  farmer, 
and  lived  on  his  father's  farm  in  Wells  at 
the  time  of  bis  father's  death,  but  subsequent- 
ly moved  Into  the  village  of  Wells,  and  later, 
in  April,  1908,  moved  with  his  family  to  the 
home  place  in  the  village  where  his  mother 
Jived,  and  from  that  time  she  was  a  member 
of  his  famUy.  She  was  76  years  old  when 
her  husband  died,  had  chronic  Bright's  dis- 
ease, and  a  shock  In  1000  Uiou^t  to  have 
been  occasioned  by  the  disease.  She  never 
aft^wards  fully  recovered  her  speech,  and 
was  always  thereafter  more  or  less  crippled 
in  ber  limbs,  and  unable  to  walk  without  a 
cane,  and  part  of  the  time  not  at  all.  Tixa 
lameness,  however,  was  said  to  have  been 
caused  largely  by  rheumatism,  and  mlgtit  not 
haTe  been  due  to  the  shock.  Physically  she 
was  much  broken  before  her  husband  died, 
and  never  recovered  her  health,  thou^  she 
was  better  at  times.  The  abode  rendered  her 
unconscious,  but  this  condition  passed  away, 
and  her  mind,  though  somewhat  weakened, 
was  generally  fairly  good  for  one  of  her  age 
ontU  the  apilng  of  1906,  though  during  that 
p^lod  ber  mind  was  clouded  at  times  and 
her  memory  somewhat  impaired.  She  was  oc- 
caslcmaliy  melancholy,  and  now  and  then 
wandering  and  flighty  In  mind.  Dnrlng  all 
this  time  disease  and  advancing  years  were 
doing  tttelr  work,  and  In  the  spring  of  190S 
She  had  another  and  more  serious  shodk. 
following  which  she  took  her  bed,  and  stead- 
ily declined  until  she  died  in  December  of 
that  yeair.  During  the  time  George  lived 
wttb  his  BM>fha  the  relations  between  him 
and  Charles  and  ttielr  families  were  some- 
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what  strained.  George  became  the  head  of 
the  family  In  his  mother's  house,  and  Charles 
f^t  that  he  was  not  welcome  there,  for  which 
he  had  some  ground,  and  therefore  he  saw 
leas  of  his  mother  than  he  otherwiae  would, 
though  he  lived  but  a  few  rods  away,  and  his 
mother  occasionally  visited  him  at  his  house. 
She  grieved  somewhat  over  this  estrangement, 
and  mourned  that  she  saw  lees  of  Charles 
than  of  George.  The  bystanders  and  the 
witnesses  of  the  deed  sought  to  be  set  aside 
teetlfled  that  at  the  time  of  Its  execution  she 
was  in  a  sound  and  normal  condition  of 
mind,  and  there  was  no  evidence  to  the  con- 
trary except  that  covering  the  period  after 
her  shock  In  1900,  which  tended  to  show  that 
her  mind  was  impaired  generally.  Nothing 
occnrred  on  the  Immediate  occasion  of  the 
execution  of  said  deed  to  excite  suspicion, 
and  the  master  finds,  subject  to  the  above 
statement  about  the  Impairment  of  her  mind, 
that  at  the  time  she  made  the  deed  she  was 
in  a  normal  condition  of  mind,  and  compre- 
hended the  force  and  effect  of  it 

As  to  the  transfer  of  the  savings  bank 
book,  there  was  no  q>eciflc  evidence  the  mas- 
ter says  on  which  he  could  make  any  find- 
ing as  to  her  condition  of  mind  at  the  time 
of  the  transfer  other  than  the  general  con- 
dition of  mind  above  stated.  There  was  no 
evidence  directly  tending  to  show  that  George 
or  his  family  had  ever  made  any  statement 
nor  that  the  Intestate  had  ever  said  any- 
thing, Indicating  that  direct  request  had  been 
made  to  her,  nor  direct  influence  used  upon 
her,  to  Influence  her  In  either  of  said  trans- 
actions; and  the  master  says  that  If  undue 
Influence  is  firand,  it  must  be  as  a  conclusion 
of  fact  from  the  circumstances  he  reports. 
He  then  goes  on  to  say  that  before  and  at  the 
time  of  said  transactions  the  Intestate  was  a 
part  of  Geoi^'s  family,  and  relied  upon  blm 
to  manage  and  attend  to  her  affairs;  that 
her  relations  with  him  and  his  family  were 
cordial,  and  that  all  the  evidence  tended  to 
show  that  she  was  treated  by  him  and  hla. 
family  with  kindnees  and  consideration ;  that 
as  head  of  the  family  he  was  h^  protector, 
confident  and  adviser;  that  bis  wife  was 
consdentions  In  her  attentions,  cheerful  in 
dlspodtkm,  and  perhaps  somewbat  Inslnuat 
ing  in  manner ;  that  undoubtedly  a  prejudice 
existed  in  the  family  against  Charles,  and. 
whether  It  was  used  against  him  with  the  in- 
testate or  not  no  doubt  she  felt  his  absence 
as  compared  with  George ;  that  she  was  old, 
weak,  and  feeble,  and  the  opportunity  open, 
and  the  relations  opportune,  for  George  and 
his  family  to  exercise  Influence  against 
Charles ;  that  It  Is  Impossible  to  get  into  the 
bosom  of  that  family  and  ascertain  nactly 
what  took  {dace  th«e,  and  equally  difficult 
to  lay  hare  the  fads,  and  learn  what  Influ- 
ences,  If  any,  were  operating  upon  the  mind 
of  the  intestate ;  that  thoee  having  the  best 
opportunity  to  observe  were  divided;  that 
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one  iB  Impressed  by  the  progressive  movement 
of  the  property  from  the  Intestate  to  George, 
namely,  that  within  a  few  weeks  after  the 
death  of  her  husband  she  made  a  will,  giving 
the  farm,  worth  $3,000,  to  George  and  ?1,000 
to  his  wife,  and  $300  or  $400  to  their  children 
and  grandchildren;  that  subsequently,  In  the 
same  year,  she  conveyed  the  farm  to  him 
outright,  thereby  giving  him  the  immediate 
possession  and  use  of  It ;  that  In  the  s])rlng 
of  the  next  year  George  went  to  live  with  his 
mother,  and  took  possession  of  the  home- 
stead ;  that  the  next  year  she  gave  him  the 
deed  in  question,  thereby  adding  $1,500  to 
1^2,000  to  his  share  of  his  father's  estate; 
that  later,  in  the  same  year,  she  transferred 
to  htm  the  bank  book,  evidencing  a  deposit 
with  Interest  of  $1,345,  thus  giving  him  and 
his  family  from  $6,900  to  $7,400,  which,  with 
half  of  the  remainder,  would  make  $8,700  or 
«9,200  out  of  an  estate  of  about  $11,000. 

The  defendant  claimed  that  the  conveyance 
and  the  transfer  were  made  pursuant  to  his 
father's  request,  and  in  consideration  of  his 
mother's  support;  but  the  master  does  not 
find  that  to  be  so.  The  master  says  that  If, 
In  the  circumstances,  the  burden  is  on  George 
to  show  that  he  did  not  exercise  undue  In- 
fluence, he  has  not  shown  It;  but  if,  on  the 
other  hand,  the  burden  Is  on  the  orator  Inde- 
pendent of  any  presumption  to  show  affirma- 
tively that  such  Influence  was  exercised,  he 
lias  not  established  that  fact  But  the  mas- 
ter, referring  to  certain  recent  decisions  of 
this  court,  goes  on  to  say  that  he  under- 
stands the  rule  therein  laid  down  to  be  that, 
when  a  conveyance  or  a  bequest  Is  made  to 
one  standing  In  a  confldentlal  relation  to  the 
grantor  or  to  the  testator,  the  burden  Is  on 
the  party  claiming  under  such  conveyance  or 
will  to  remove  the  suspicion  cast  upon  such 
transaction  by  reason  of  such  confldentlal 
relation,  and  that,  when  a  third  person  has 
the  affirmative  of  the  issue,  this  presumption 
becomes  evidence  to  be  weighed  In  his  behalf 
In  connection  with  all  the  other  evidence  in 
the  case.  He  then  goes  on  further  to  say 
that,  applying  this  rule,  he  finds  that  George 
stood  in  a  confidential  relation  to  his  mother, 
and  was  her  adviser  and  guide ;  that  an  on- 
due  proportion  of  the  estate  was  transferred 
to  him  by  his  mother  while  he  so  acted  and 
such  relation  existed ;  that  he  had  not  re- 
moved the  siuplcion  or  the  presumption  that 
the  law  cast  npon  him  in  these  transactions ; 
and  that,  giving  the  orator  the  benefit  of  that 
presumption  In  connection  with  the  other  evi- 
dence, he  finds  that  the  Intestate  was  unduly 
infiuenccd  by  George  and  his  family  to  make 
the  conveyance  and  the  transfer  in  question. 

Argued  before  BOWr:LL,  C.  J.,  and  TY- 
I^R,  MUN80N,  and  WATSON,  JJ. 

Bntler  &  Moloney,  for  appellant.  E.  O. 
Farrar  and  Lawrence  &  Lawrence,  for  ap- 
pellee. 

ROWETX,  G.  J.  It  may  be  that  the  law 
would  presume  undue  infiuence  In  this  cose 


If  the  relation  of  parent  and  child  had  not 
existed;  and  the  question  is  whether  the 
existence  of  that  relation  makes  any  differ- 
ence. Transactions  between  parent  and  child 
may  proceed  upon  arrangements  between 
them  for  the  settlement  of  property  or  of 
their  rights  in  property  In  which  they  ore 
Interested.  In  such  cases  the  law  regards 
the  transactions  with  favor,  and  does  not 
minutely  weigh  the  considerations  on  either 
side.  £ven  Ignorance  of  rights.  If  equal  on 
both  sides,  may  not  avail  to  impeach  the 
transaction.  But  It  Is  said  that,  on  print'l- 
ples  of  natural  Justice  and  considerations 
Important  to  the  interests  to  society  growing 
out  of  the  relation  of  the  parties,  ttie  law 
examines,  scrutinizes,  weighs  In  golden 
scales,  and  holds  prima  facie  void  transac- 
tions of  bounty  from  child  to  parent  bo  soon 
after  majority  that  the  child  may  probably 
not  have  been  entirely  free  from  parental 
Influence  therein.  This  la  the  doctrine  of 
many  of  the  cases,  but  some  hold  otherwLie. 
Thus  in  Jenkins  v.  Pye,  12  PeL  241,  9  L. 
Ed.  1070,  the  federal  Supreme  Court  refused 
to  adopt  that  doctrine,  and  said  that  the 
hiterest  of  the  child  Is  abundantly  protecte<l 
by  keeping  a  watchful  eye  over  the  transac- 
tion, to  see  that  no  undue  lnfia«ice  was 
brought  to  bear  upon  It.  But  It  is  very  ^eo- 
erally  held  that  no  presumption  of  undue  In- 
fliience  arises  from  the  relotlon  merely  in 
respect  of  gifts  and  voluntary  conveyances 
without  consideration  from  parent  to  child, 
though  some  children  are  thereby  favored, 
to  the  exclusion  of  others,  and  though  the 
beneficiary  Is  the  adviser  of  the  parent,  and 
bad  the  control  and  management  ot  his  af- 
fairs. 29  Am.  &  Eng.  Bncy.  Law  (Sd  Ed.^ 
132,  133. 

Mr.  Pomeroy  says  that  when  the  parent 
Is  old,  infirm,  or  otherwise  in  a  condition  of 
dependence  npon  his  child,  and  the  child  oc- 
cupies a  corresponding  relation  of  authority, 
conveyances  conferring  benefits  npon  the 
child  may  be  set  aside,  but  that  cases  of 
this  kind  plainly  tnm  on  the  exerdae  of  ac- 
tual undue  Influence,  and  not  on  any  pre- 
sumption of  Invalidity,  for  a  gift  from  par^ 
ent  to  child  ia  certainly  not  presumed  to  be 
Invalid.  2  Pom.  Eq.  |  962,  Mr.  Blspbam 
says  that  It  has  been  held  tliat  in  cases 
where  the  benefit  moves  from  parent  to  child 
there  Is  no  burden  resting  upon  the  child  to 
explain  the  gift  nor  to  show  the  fairness  of 
the  contract,  and  that  this  wonld  seem  to  be 
entirely  correct,  though  It  need  scarcely  be 
added  that  any  attempt  at  misrepresenta- 
tion or  overreaching  would  render  the  gift 
or  contract  voidable.  Blsp.  Eq.  {  23S.  It  Is 
said  In  Oliphont  t.  Liversldge,  142  III.  KHX 
170,  30  N.  E.  334,  that  the  preaumptloD  of 
fraud  does  not  arise  from  the  fact  that  the 
grantor  Is  the  father  of  the  grantee;  that 
in  the  case  of  a  gift  from  a  child  to  a  parent 
undue  Influence  may  be  Inferred  from  the 
relation,  but  never  when  the  gift  to  from 
the  parent  to  the  child.   It  Is  said  In  Uat- 
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ter  of  Win  of  Martin,  98  N.  T.  198.  197,  that 
something  more  roast  be  ahown  than  the 
relation  of  parent  and  child  and  an  oppor- 
tunity for  unfair  dealing;  that  there  must 
lie  evidence  that  the  parent  was  Imposed 
upon  or  overcome  by  the  practices  of  the 
tiiild  to  the  benefit  of  the  latter  before  the 
burden  of  proof  can  be  shifted.  In  Wessell 
r.  Rathjohn,  89  N.  C.  377,  45  Am.  Rep.  696, 
it  was  claimed  that  when  the  relation  ^f 
father  and  child  exists,  and  the  child  be- 
comes the  beneficiary  under  a  deed  from  tbe 
father,  the  deed  will  be  looked  upon  with 
great  suspicion,  and  if  It  is  not  found  to  be 
upon  adequate  consideration,  and  the  men- 
tal condition  of  the  father  Is  such  from  de- 
bility as  to  make  him  easily  subject  to  Im- 
proper and  undue  Infiuence,  and  the  bene- 
ficiary has  opportunity  and  position  to  exer- 
cise sncb  Inflnence  and  control,  the  deed 
will  be  set  aside,  although  no  actual  fraud 
or  undue  Influence  is  shown.  The  court  said 
that  there  might  be  cases  where  a  parent 
conveys  property  to  his  child  In  which  the 
presumption  of  fact  Is  so  strongly  adverse 
to  the  child  that  the  deed  ought  to  be  found 
against,  unless  the  child  proves  that  It  was 
fairly  and  honestly  made;  but  that  In  such 
a  case  th^e  must  be  evidence  tending  to 
show,  not  simply  that  there  might  have  been 
but  that  there  was,  mala  fides;  that  the  re- 
lation of  parent  and  child,  as  to  presumption 
of  fraud  and  the  burden  of  proof  to  rebut 
the  same  In  business  transactions  between 
them,  does  not  stand  on  the  same  footing  as 
the  relation  of  trustee  and  cestui  que  trust, 
guardian  and  ward,  attorney  and  client,  and 
the  like,  but  belongs  to  a  different  class  of 
relations.  In  which  the  presumption  is  not 
so  strong,  and  does  not  arise  under  the  same 
clrcunistances. 

Saufley  v.  Jackson,  16  Tex.  579,  was  a  suit 
to  set  aside  a  voluntary  deed  of  gift  of  slaves 
from  parent  to  child.  The  court  snld  that 
an  act  or  a  contract  by  which  a  benefit  Is 
conferred  by  a  child  upon  a  parent  will  he 
sot  aside  If  there  are  any  circumstances 
showing  that  It  had  been  Induced  by  undue 
influence  of  parental  authority,  and  that  It 
was  a  vexed  question  whether  the  mere  ex- 
istence of  the  relation  did  not  Itself  make 
the  transaction  prima  facie  void;  but  that 
that  doctrine  seems  now  to  be  repudiated  by 
the  courts  of  this  country,  and  has  been  mod- 
ified in  England,  and  that  It  is  clear  that 
that  rule  was  never  applied,  unqualifiedly  nor 
qiiallfiedly,  to  deeds  of  gift  from  parent  to 
clitld,  but  that  the  reverse  of  that  principle 
has  always  been  sustained,  and  such  deeds 
looked  upon  with  favor  and  with  favorable 
presumptions.  In  Teegarden  v,  Lewis,  345 
Ind.  98,  113,  40  N.  E.  1047,  44  N.  E.  9,  the 
finding  was  that  Deer,  the  intestate,  when 
old,  weak,  and  childish,  and  while  making 
his  bonqe  avIUi  the  api>eUants,  his  son-in-law 
Bnd.dAtigbter»;and  depending  on  them  for  his 
home  ftndi^Esonal,  fjarc  and  atteution,  and 
on  bl*  flbn-in-laW  to  zo  with  him  and  assist 


htm  In  transacting  all  of  his  business,  made 
to  them  a  gift  of  a  considerable  sum  of  mon- 
ey. There  was  no  finding  that  he  was  sub- 
ject to  nor  easily  Infiuenced  by  their  persua- 
sion, nor  that  they  exercised  any  persuasion 
to  obtain  the  gift,  nor  did  It  appear  that  at 
the  time  of  the  making  of  the  gift  he  bad 
no  other  property,  nor  that  by  making  It  he 
dealt  unjustly  nor  unequally  with  his  other 
children;  and  the  question  was  whether  the 
relation  existing  and  tbe  Infirmities  of  Deer 
enforced  the  presumption  of  undue  infiu- 
ence, and  cast  the  burden  upon  the  recipients 
of  the  bounty  to  show  the  absence  of  such  In- 
fiuenca  Counsel  for  the  appellants  urged  a 
distinction  between  cases  In  which  the  ordi- 
nary fiduciary  relation  exists  and  those  in 
which  the  relation  of  parent  and  child  exists. 
The  court  said  that  many  of  the  cases  recog- 
nize that  distinction,  though  some  of  those 
cited  Involved  transactions  between  parent 
and  child  and  the  distinction  was  neither 
considered  nor  observed,  but  the  ordinary 
rule  was  applied.  The  court  recognized  and 
applied  the  distinction  contended  for,  and 
said  that,  If  there  was  any  strength  In  the 
exception  to  the  general  rule,  It  was  Indis- 
pensable that  some  element  of  positive  fraud 
should  be  found,  and  that  there  was  no  such 
finding  in  that  case.  Slayback  v.  Witt,  151 
Ind.  376,  50  N.  E,  389,  was  an  action  by  the 
children  and  grandchildren  of  William  Slay- 
back,  Sr.,  and  Anna  Slayback.  deceased, 
against  David  Slayback,  a  son  of  the  dece- 
dents to  set  aside  a  deed  of  gift  of  a  farm 
from  his  mother  to  him,  on  the  ground  of 
unsoundness  of  mind  of  the  grantor,  want  of 
consideration,  undue  Influence,  and  nonde- 
livery. The  deed  was  set  aside  below,  and 
partition  ordered.  It  appeared  that  all  of 
the  children  of  the  decedents  had  married 
and  left  home  and  were  doing  for  themselves, 
except  David,  the  appellant,  who  never  mar- 
ried, but  remained  at  home  with  his  parents, 
and  took  care  of  them  as  long  as  they  lived. 
On  the  death  of  the  father,  his  estate  was 
divided  among  hla  heirs  and  his  widow,  who 
took  the  home  farm,  which  was  the  land  in 
question.  Long  before  and  at  the  time  of  the 
father's  death,  his  family  consisted  of  him- 
self and  wife  and  David.  After  his  death, 
David  and  his  mother  lived  together  on  the 
farm.  David  was  kind  and  attentive  to  bis 
parents,  and  especially  so  to  his  mother  after 
his  father's  death.  She  was  old  and  infirm 
when  the  deed  was  made,  and  her  mind  was 
weak,  but  not  unsoimd.  The  court  said  that. 
If  the  deed  was  to  be  set  aside,  It  must  be  on 
tbe  ground  that  it  was  procured  by  the  un- 
due influence  of  David,  and  that  there  vras 
no  evidence  of  such  influence  unless  the  fact 
was  required  by  law  to  be  presumed  from 
the  condition  and  situation  of  tbe  parties  to 
the  deed  and  the  circumstances  surrounding 
tbe  transaction.  Counsel  for  the  appellees 
contended  that  undue  Influence  must  be  pre- 
sumed In  the  drcumstances ;  that  if  the  re- 
lation of  parent  and  child  had  not  existed, 
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there  belDg  no  valuable  coiislderatlon  for  the 
deed,  the  uniform  current  of  authority  every- 
where would  require  the  presumption  of  un- 
due Influence  and  the  setting  aside  of  the 
deed,  unless  the  prsumptlon  was  rebutted  by 
affirmative  proof.  But  the  court  said  that 
the  line  of  cases  cited  was  not  applicable  to 
the  case,  because  of  the  relationship  of  the 
parties  to  the  deed,  that  It  was  true  that 
some  of  the  cases  cited  sanctioned  the  con- 
tention that  the  rule  was  applicable  to  the 
case,  but  that  the  great  weight  of  modem 
authority  is  the  other  way,  and  Judgment 
was  reversed  on  the  strength  of  Teegarden  v. 
Lewis,  above  cited,  because  there  was  no  evi- 
dence of  actual  undue  influence,  and  because 
In  such  cases  no  presumption  of  undue  influ- 
ence arises. 

MackaU  v.  Mackall,  135  U.  S.  167,  10  Sup^ 
Ct  700,  34  Ll  Ed.  84,  was  a  bill  to  set  aside 
a  deed  of  land  from  father  to  son  on  the 
ground  of  undue  influence.  It  appeared  that 
for  20  years  the  father  and  mother  had  been 
separated,  and  that  this  son  bnd  remained 
with  the  father,  taking  his  part,  aud  assist- 
ing him  In  his  business,  and  that  the  other 
children  had  gone  with  the  mother,  and  tak- 
en her  part  in  the  family  dlfltculties.  The 
court  said  that  influence  gained  by  kindness 
and  affection  will  not  be  regarded  as  undue 
If  no  Imposition  nor  fraud  is  practiced,  even 
though  it  induces  the  testator  to  make  an 
unequal  and  unjust  disposition  of  his  prop- 
erty in  favor  of  those  who  have  contributed 
to  his  comfort  and  ministered  to  his  wants.  If 
such  disposition  is  voluntarily  made;  that, 
right  or  wrong,  It  is  to  be  expected  that  a 
parent  will  favor  the  child  who  stands  by 
him,  and  give  his  property  to  such  child 
rather  than  to  the  others;  that,  to  defeat  a 
conveyance  made  in  such  circumstances, 
something  more  than  the  natural  Influence 
arising  from  such  relationship  must  be 
shown;  that  Imposition,  fraud,  importunity, 
duress,  or  something  of  that  kind  must  ap- 
pear, otherwise,  the  disposition  of  prop- 
erty that  accords  with  the  natural  inclina- 
tion of  the  human  heart  must  be  sustained. 
Towson  V.  Moore,  173  U.  S.  17,  19  Sup.  Ct. 
832,  43  L.  Ed.  597,  was  a  bill  in  equity  by 
children  of  Leonldas  Campbell,  son  of  Wil- 
liam Campbell,  against  the  two  daughters  of 
William  Campbell  and  their  husbands,  Moore 
and  Russell,  who  were  also  executors  of  the 
wills  of  William  Campbell  and  Mary  Camp- 
b^l,  his  widow  and  residuary  devisee  and 
legatee,  to  set  aside  a  gift  by  her  to  their 
two  daughters  of  certain  Goremment  bonds 
as  having  been  obtained  from  her  by  the  un- 
due Influence  of  themselves  and  their  hus- 
bands. It  appeared  that  afto:  the  death  of 
ber  husband  Moore  was  the  business  agent  of 
the  mother,  who  resided  alternately  with  one 
or  the  other  of  hw  two  daughters,  living  on 
affectionate  and  confldential  terms  with  them 
and  their  husbands,  and  that  at  the  time  of 
the  gift  and  her  death  she  was  at  the  house 
of  her  daughter  Mrs.  Moore.  The  plaintiffs 


contended  that  the  burden  of  proof  was  up- 
on the  donees  to  show  the  validity  of  tbe 
gift  But  the  court  held  otherwise,  and  said 
that  the  principles  established  by  Its  deci- 
sions are  that  In  case  of  a  gift  from  cbUd 
to  parent  the  circumstances  attending  it 
should  be  carefully  scrutinized  In  order  to 
ascertain  whether  there  had  been  undue  In- 
fluence In  obtaining  it,  but  tliat  it  could  not 
be.  deemed  prima  facie  void,  that  the  pre- 
sumption is  in  favor  of  its  validity,  and  that, 
in  order  to  set  it  aside,  the  court  must  be 
satisfied  that  it  was  not  the  voluntary  act  of 
the  donor,  and  that  the  same  rule  as  to  bar- 
den  of  proof  applies  with  equal  if  not  greater 
force  to  the  case  of  a  gift  from  parent  to 
child,  even  if  the  effect  of  the  gift  is  to  con- 
fer upon  a  child  with  whom  the  parent 
makes  his  home  and  is  in  pecniiarly  close 
relations  a  larger  stiare  of  the  parent's  es- 
tate tiian  will  be  received  by  other  children. 

Lockwood  V.  Lockwood,  80  Conn.  513,  G9 
Atl.  8,  was  an  application  by  Alice  Lock- 
wood  and  others  for  the  probate  of  her 
mother's  will.  It  was  claimed  by  the  contest- 
ants that  certain  clauses  of  the  will  by  which 
a  larger  portion  of  the  testatrix's  property 
was  given  to  her  daughters  Alice  and  E^ily 
than  was  given  to  her  other  children,  were 
procured  by  the  undue  Influence  of  Alice 
and  Emily,  and  especially  by  Alice,  and  the 
Jury  80  found,  and  the  decree  of  the  probate 
court  as  to  those  clauses  was  set  aside.  The 
testatrix's  husband  died  In  187S,  leaving 
nine  children.  At  the  time  the  will  was  made 
In  1901,  Emily,  Alice,  Irving,  and  Ada,  all  un- 
married, lived  at  home  with  their  mother. 
The  rest  of  the  children  were  married  aud 
away  for  themselves.  The  contestants  in- 
troduced the  testimony  of  several  witnesses, 
one  of  whom  was  the  Judge  of  probate,  who 
testified  tliat  he  drew  the  will  from  Instruc- 
tions given  to  him  by  the  testatrix  at  two  or 
three  Interviews,  at  which  times  Alice  came 
with  her  mother  and  was  present  when  the 
Interviews  took  place.  The  other  ^witness 
testified  to  things  from  which  the  contest- 
ants claimed  that  tbe  Jury  should  Infer,  in 
connection  with  the  testbuony  of  the  Judge 
of  probate,  that  at  the  time  the  will  was  exe- 
cuted the  testatrix  was  not  only  physically 
weakened  by  8l<^nes8,  but  tliat  the  natural 
vigor  of  her  mind  was  so  Impaired  that  she 
lias  less  power  to  resist  the  persuasion  of 
Influence ;  that  Alice  and  Emily  had  acquir- 
ed a  controlling  Influence  over  her;  that 
Alice's  relation  to  her  was  one  of  q>ecial 
trust  and  confidence;  and  that  Alice  and 
Emily  did.  In  fact,  by  the  exercise  of  Influ- 
ence over  her,  constrain  her  to  Insert  in  bet 
will  the  objectionable  clauses  against  ber 
wishes.  There  was  no  direct  testimony  as 
to  the  actual  exercise  of  any  Influence  in  pro- 
curing the  discriminating  provisions  of  the 
will,  except  that  of  Emily,  who  testified  to 
her  relations  with  her  mother,  and  ttiat  she 
took  no  part  in  the  making  of  tbe  will ;  and 
that  of  Allc^  that  she  did  not  attempt  to  In* 
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flneace  her  mother;  and  that  of  the  Jodge 
of  probate,  that  at  the  Intwrlews  named  by 
him  he  saw  nothing  Indicating  the  exercise 
of  nndoe  Influence.  The  court  charged  that 
If  the  erldence  indicated  that  the  relation 
of  Alice  to  her  mother  was  one  of  trust  and 
confidence,  and  that  she  tiad  benefited  by 
her  acts  lu  that  relation,  then  it  was  incum- 
bent on  the  proponents  to  show  that  she 
acted  fairly,  and  took  no  advantage  of  her 
position  to  induce  the  malting  of  the  will  in 
ber  favor.  The  nature  of  the  relation  of 
special  trust  and  confidence  referred  to,  and 
of  the  evidence  from  which  Its  existence 
might  be  inferred,  was  stated  to  the  Jury 
to  be  that  th^e  was  testimony  tending  to 
show  that  Alice  was  for  a  number  of  years 
intraated  with  a  key  to  a  tx>x  in  the  vault 
of  a  New  York  safe  deposit  company  in  which 
her  mother's  securities  were  k^t,  and  so 
had  access  to  those  securities  at  ell  times; 
that  she  cut  the  coupons  and  collected  the 
money  for  her  mother ;  that  she  was  io  the 
babit  of  receiving  checks  from  her  mother 
payable  to  herself,  and  of  collecting  the  mon- 
ey on  them  for  ber  mother ;  and  that  she  as- 
sumed to  advise  her  mother  as  to  Indorse- 
ment of  notes,  and  advised  her  in  affairs 
generally.  The  court  said  that  the  charge, 
in  effect.  Instructed  the  Jury  that  the  rela- 
tion of  confidence  that  existed  iKtweeu  Alice 
and  her  mother  raised  a  presumption  which, 
unless  overcome  by  rebutting  evidence,  es- 
tablished the  fact  of  undue  infiuence,  and 
cast  upon  the  proponents  the  burden  of  satie- 
^Ing  the  jury  that  no  such  lnfiu«ice  was 
exercised.  The  court  said  that  there  Is  a 
broad  distbictlon  between  the  effect  of  a 
confidential  relation  of  a  legatee  to  the  testa- 
tor as  Bi^gestlve  of  undue  infiuence  when  the 
legatee  is  a  stranger  and  when  he  is  a  child; 
that  In  the  case  of  a  child  both  the  relation 
of  confid^ice  and  some  participation  In  the 
estate  are  natural,  which  cannot  be  said  of 
a  strainer  as  a  general  proposition.  The  court 
adopted  and  applied  Its  language  In  Dale's 
Appeal,  67  Conn.  127,  17  Atl.  767,  where 
It  said  that  thon^  the  mother  and  the  son 
dwelt  together  In  the  same  house,  and  every 
opportunity  was  open  to  him  to  exercise  in- 
fluence over  hts  mother,  still  as  matter  of 
law  the  burden  remained  with  the  contest- 
ant, and  it  was  for  him  to  prove  that  tfie 
son  abused  the  cooAd&ace  of  the  mother,  or 
that  his  sujperior  mind  so  dominated  her  that, 
unable  to  resist,  she  surrendered  her  Judgment 
and  will  to  him,  and  that  this  the  contestant 
was  not  required  to  do  by  direct  evidence,  but 
was  permitted  to  do  wholly  upon  Inferences 
drawn  merely  from  the  opportunity  for  co- 
ercion by  threats  or  Indnoement  by  flattoy, 
which  was  error. 

The  court  said  that  the  failure  In  tiie  case 
before  It  of  the  court  below  to  impress  upon 
the  Jury  In  any  ^ective  way  the  distinction 
bf^tweok  the  possible  probative  efFect  of  a  re- 


lation of  trust  and  confidence  existing  be- 
tween the  testatrix  and  a  stranger  and  the 
same  relation  existing  between  the  testa- 
trix and  her  daughter,  a  member  of  her 
household,  was.  In  the  circumstances,  harm- 
ful error.  This  Is  precisely  the  error  the 
master  made  lu  this  case,  for  he  adopted  and 
acted  upon  the  rule  applicable  only  to  the 
relation  of  attorney  and  client,  guardian  and 
ward,  and  the  like,  and  thereby  failed  to 
distinguish  the  difference  In  possible  pro- 
bative effect  between  such  relations  and 
confidential  relations  betweoi  parrat  and 
child.  The  foi'mer  relations  In  practical  ef- 
fect, as  said  In  the  Lockwood  Case,  change 
a  permissible  Inference  of  fact  in  the  case  of 
a  child  to  a  necessary  presnmptkm  of  fact 
In  the  case  of  an  attorney  or  a  guardian ;  or, 
lu  other  words,  change  such  permissible  in- 
ference of  fact  from  one  that  might,  as  mat- 
ter of  reasoning,  show  undue  Infiuence,  to 
one  that  certainly,  as  matter  of  law,  is  prima 
facie  proof  of  such  infiuence.  The  master 
saying  that  he  could  not  find  undue  Infiuence 
without  applying  the  rule  he  did,  vrhlch  was 
wrong,  his  finding  cannot  stand;  and,  as 
the  orator  seeks  to  recover  on  no  oilier 
ground^  the  case  must  go  against  him. 

Decree  reversed  and  cause  remanded,  with 
mandate  to  dismiss  the  bill  with  costs  in  this 
court,  and  with  or  wltlwut  coats  below,  as 
may  be  there  determined. 

MUNSON,  J.,  concedes  that  the  authori- 
ties are  as  stated,  but  qusstlons  the  sound- 
ness of  the  reasoning  on  which  tba  role 
changing  the  burdot  Is  held  InappUeable  as 
between  children,  regardless  of  drcumstan- 
cee,  and  therefore  withholds  concurrence. 


8TATD  T.  BTANLBS. 

(Supieme  Court  of  Vermont.  Franklin.  Jan. 
18.  1909.) 

1.  OsnniTAL  Law  (|  1080*}— Appxu— Objec- 
TioHB— Tbui.  Goim— KicBsrrr. 

Where  an  action  is  tried  In  the  county 
conrt  on  a  motion  to  diBmiss  an  Informatioa, 
neither  party  objecting  to  the  proiwiety  ot  the 
nse  to  whiiAi  the  motion  to  diamlsi  was  pat;  the 
propriety  of  the  use  of  sudi  motion  will  not  be 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  |  2619;  Dee.  Dig;  I  1080.*] 

2.  Statutes  (i  225H*)'-OoiTsnnTonon-^AT- 

UTB— PaBI  MATEftXA. 

Where  one  statute  confers  a  limited  Juris- 
diction over  offenses  generally  and  another  a 
larger  jatlsdlction  as  to  certain  spedfied  ones, 
the  latter  must  ordinarUy  be  given  effect  accord- 
ing to  Its  terms,  and  the  two  will  stand  together, 
one  as  the  law  of  tjie  general  subject  and  the 
other  as  the  law  ci  the  particular  offMise. 

[Bl  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  1 806;  Dec.  Dig.  1^6^*] 

8.  CanavAL  Law  (|  90*)— JUBXanioTion  — 
JnsnoES  OF  tbs  Peace. 

y.  S.  5002  sivea  county  courts  and  Justices 
concurrent  juiisalctioa  of  offenses  under  the  pre- 
ceding sections  of  the  cliapter,  relating  to  cruel- 
ty to  animals.   Section  1928  gives  Justices  Juria- 
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dlctl<m  of  imwecutlonB  where  the  punishment  is 
1^  fine  not  exceeding  (10,  and  the  Bame  authority 
in  other  cauaes  where  jariediction  is  given  them, 
although  the  punishment  is  by  fine  exceeding 
$10.  Section  11)40  authorizes  a  instice  to  cause 
one  diBKed  with  a  crime  exceeding  Ida  jurisdic- 
tion to  be  apprdiended  and  conunittea  to  jail 
or  bound  over  for  trial  before  the  county  court, 
Section  5018  gives  justices  certain  concurrent 
jurisdiction  with  Uie  county  court  with  a  limita- 
tion excluding  imprisonment  Held,  that  jus- 
tices and  county  courts'  have  full  concurrent  ju- 
risdiction of  prosecutions  punishable  by  impris* 
onmeot  as  well  as  by  lines  over  which,  by  ez- 
pllc-it  language  of  the  statutes,  they  have  been 
given  such  jurisdiction,  though  section  1U26 
makes  no  reference  to  punishment  by  imprison- 
ment, and  though  imprisonment  ia  excluded  by 
the  limitation  of  aection  5048. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  >  12» ;  Dec.  Dig.  S  00.*] 

4.  Cbiminai,  Law  (8  207*)— Pkeliminaby  Peo- 
CEED1NQ8— HOLDina  ACCUSED  TO  ANBWSB— 
AUTHOBITT  OP  THE  JUSTIOB  OF  THE  PXACE. 

Under  V.  S.  1940,  authorizing  a  Justice  to 
cause  one  charged  with  a  crime  exceeding  his 
jurisdiction  to  be  apprehendod  and  committed  to 
jail  or  bound  oyer  for  trial  by  the  county  court, 
a  jostice  has  no  authority  to  hold  for  the  ac- 
tion of  the  county  court  a  defendant  in  a  prose- 
cution before  hiin  over  which  he  has  fall  con- 
current jurisdiction  with  the  county  court. 

[Ed.  Note.^FoT  other  caaes,  sea  Criminal 
Iaw.  Dec.  Dig.  i  207.*] 

5.  Cbiuinal  Law  (|  176*)— Foucvb  Jeopabdt 

— FaILUBB  or  COUBT  TO  EXBBOIU  JUEISDIO- 

TION. 

The  failure  of  a  justice  to  exercise  his  ju- 
risdiction in  a  prosecution  over  which  he  had 
concurrent  jurisdiction  with  the  county  court 
did  not  make  the  inquiry  before  him  a  bar  to 
subsequent  proceedings  in  the  county  court  by 
information. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  $  804;  Dec.  Dig.  |  176.*] 

6.  Criminal  Law  (J  627*)— Jubisdiction— 
Mode  or  Aoquibino— Sbbvice  op  Ihfobha- 
TiDN  — Waives  or  OBjBoiioNa  —  Afpeab- 

ANCE. 

Where  a  defendant  In  a  criminal  proaecu- 
tiOD  appears  by  attorney,  it  !■  Immaterial  wheth- 
er or  not  the  information  was  served  on  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent.  Die.  1  1406;  Dec;  Dig.  i  627.*] 

Bxc^tlonB  from  Franklin  Ooimly  Court; 
WUlard  W.  HUes,  Judge. 

Hraoy  I.  Stanley  waa  Informed  against 
for  cruelty  to  animals.  From  a  judgment 
OTerrullng  defendants  motion  'to  dismiss 
the  Information,  defendant  excepted.  Affirm- 
ed, and  cause  remanded. 

Argned  before  HOWELL.  0.  .T.,  and  TY- 
LEB,  MUNSOM,  and  WATSON.  JJ. 

F.  S.  Tupper,  State's  Atty.,  for  the  State. 
P.  H.  Coleman,  for  defendant 

MUNSON,  J.  This  la  an  Information  un- 
der section  4903  of  chapter  217  of  the  Ver- 
mont Statutes,  entitled  "Cruelty  to  Animals." 
The  respondent  moTes  to  dismiss  the  infor- 
mation because  of  proceedings  before  a  Jus- 
tice on  cotuplaint  of  the  state's  attoi-ney 
for  the  same  offense.  In  which  the  justice 
bound  him  over  instead  of  dlqioslng  of  the 
case,  and  also  -because  there  was  no  service 


of  the  Information.  The  record  of  the  bind- 
ing over  on  complaint  la  presented  as  a  part 
of  the  flies  in  the  case  by  a  reference  In  the 
bill  of  exceptions.  No  point  was  made  in 
the  county  court,  and  none  has  been  made 
here,  as  to  the  propriety  of  this  use  of  a 
motion  to  dismiss;  and  we  dispose  of  the 
case  without  reference  to  that  question, 
following  the  course  talcen  in  Squires  v. 
Squires,  53  Vt  208,  88  Am.  Rep.  668.  See. 
also,  State  t.  Intoxicating  Liquors,  44  Vt 
208,  216.  Section  5002  of  this  chapter  gives 
county  courts  and  justices  concurrent  Juris- 
diction of  offenses  under  the  preceding  sec- 
tions of  the  chapter.  V.  S.  1926.  glTce  jus- 
tices jurisdiction  to  try  and  determine  crim- 
inal prosecutions  where  the  punishment  is 
by  fine  not  exceeding  $10,  and  the  same 
authority  in  other  criminal  causes  where 
Jurisdiction  Is  given  them,  although  the 
punishment  Is  by  flue  exceeding  $10.  By 
V.  S.  1940,  a  justice  may  cause  one  charg- 
ed with  a  crime  exceeding  hla  jurtsdlctioa 
to  try  to  be  apprehended  and  committed  lo 
Jail  or  bound  over  for  trial  by  the  county 
court  Where  one  statute  confers  a  limited 
Jorlsdlction  over  offenses  generally,  and  an- 
other a  larger  Jurisdiction  as  to  certain  q>ecl- 
fied  offmses,  tbe  latter  muat  ordinarily  be 
given  effect  according  to  Ita  terms.  The  two 
will  stand  togethei^-one  aa  tbe  law  of  the 
general  subject,  tbe  other  as  the  law  of  the 
particular  (rfCenae.  Blsh.  St  Cr.  i  126. 

But  the  state  contends  that  the  second 
clause  of  V.  8.  1926,  relating  to  cases  where 
jurisdiction  is  specially  glren,  shows  that 
the  penalty  of  Imprisonment  was  not  contem- 
plated, and  would  treat  this  as  limiting  the 
Jurisdiction  conferred  by  V,  S.  5002,  to  the  im- 
position of  the  enlarged  fine.  The  state  also 
refers  to  V.  8.  5048,  which  gives  justices  cer- 
tain concurrent  jurisdiction  with  a  limitation 
which  excludes  imprisonment,  as  indicative 
of  a  legislative  policy  Inconsistent  with  any 
other  view.  The  fact  remains,  however,  that 
the  Legislature  has  here  given  the  same 
Jurisdiction  to  county  courts  and  justices  by 
explicit  language,  and  we  see  no  ground 
upon  which  the  court  can  recognize  an  en- 
larged Jurisdiction  as  regards  the  flne  and 
deny  It  as  regards  the  Imprisonment  So 
the  justice  had  full  concurrent  Jnrisdictlou, 
and,  this  being  so,  he  had  no  authority  to 
hold  Ihe  respondent  for  the  action  of  the 
county  court.  But  It  does  not  follow  that 
the  Information  filed  in  that  court  by  the 
state's  attorney  Is  to  be  dismissed  on  his  mo- 
tion. The  right  of  the  state's  attorney  to 
proceed  agalqet  him  before  the  grand  Jury 
or  by  information  did  not  dq;>end  upon  tbe 
existence  or  status  of  a  complaint  The 
failure  of  tbe  Justice  to  exercise  his  Juris- 
diction did  nut  make  the  inquiry  had  before 
liim  a  bar  to  subsequent  proceedings. 

The  docket  shows  a  general  appeamnt-e 
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by  attorner.   So  the  respondent  la  In  court 
for  all  pnrpoBes,  and  tbe  question  of  serrice 
Is  Immaterial. 
Judgment-  affirmed  and  cauae  remanded. 


DURKEB  et  al.  t.  CITT  OF  BARREL 
(Sapmne  Court  of  Vermont  WaahiDgton. 
Jan.  16, 1800.) 
X  CossimmoHAx.  lAw  (t  290*>— Dtne  Fbo- 

CEB8  OF  IiAW— HTTRXOIFAL  IHPBOVEICEKIS— 

AssEBsmns. 

Laws  1906,  p.  265,  No.  256,  providiDg  that 
where  a  street  oas  been  paved  and  the  city 
council  shall  lesolatlon  decide  that  sneh  im- 
provement, when  made,  was  for  the  public  good 
SDd  convenience  and  necessity  of  indiTidnals, 
the  council  may  order  an  asBessment  on  notice, 
does  not  deprive  persons  liable  to  assessment 
of  property  without  due  process  of  law,  be- 
cause empowering  the  council  to  decide  on  the 
question  of  public  good  and  convenience  and  ne- 
cessity of  indiriduals,  without  opimrtunity  to 
such  persona  to  be  heard  thereon;  no  assess- 
ment of  property  or  question  of  special  benefits 
being  involved  ia  such  decision  by  the  council. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  200.*] 

2.  MnNICIPAL  COEPOBATIONS  (8  455*)— STREET 

I  MPBovEUENTSr-AssESsuENTs— Notice. 

Laws  1006,  p.  265,  No.  256.  which  pro- 
vides that  the  city  council  after  deciding  that  a 
prior  paving  of  a  street,  when  made,  was  for 
tbe  public  good  and  convenience  and  necessity 
of  Individnals,  may  direct  the  street  commis- 
sioners to  assess  not  to  exceed  half  of  the  cost 
of  the  improvement  on  the  abutting  property, 
"and  in  the  same  manner  according  to  special 
benefits  per  front  footage  as  is  provided  above 
for  assessments  on  a  petition  *  *  *  or  on  a 
rraolntion  *  *  *  to  make  any  Improvements 
of  like  nature,"  does  not  authorize  tbe  com- 
missioners to  make  assessments  without  notice ; 
tbe  provisions  referred  to  as  specifying  the 
method  of  procedure  on  petition  or  resolution 
fxpressly  providing  that  the  assessments  shall 
be  on  12  aays'  notice  of  the  time  and  place  of 
hearing  to  tbe  parties  interested. 

[Ed.  Note.—For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  455.*] 

3.  CowsTiTunoNAi,  Law  (I  137*)  —  Impaie- 
UENT  or  Obligation  or  Gontbact— Assess- 

UENT8  FOB  PUBUO  lUPROVSUESTS. 

Whether  Acts  1906,  p.  265,  No.  256,  au- 
thorizing special  assessments  for  benefits  Inur- 
ing to  abutting  property  for  paving  already 
done,  be  a  curative  act,  or  new  and  original,  it 
involves  only  the  principles  of  taxation,  and  so 
does  not  impair  the  obligation  of  contracts,  even 
though  some  of  the  improvement  when  made 
was  unauthorized  by  the  resolution  therefor,  the 
city  having  afterwards  adopted  it  and  paid 
therefor. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  }  137.*] 

4.  COKSTITDTIONAI.  L&W   ({  93*)  —  VESTED 
RlOHTft— AsanUfBNTB  VOB  PUBUO  iHntOVB- 

Xor  does  such  act  take  awaj  vested  r^cbts. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  f  08.*] 

5.  MtraiCIPAt  COBPOBATIONB  (8  500*)  —  As- 
SESSmfTB    FOB    SXBBET    IhPBOVEHENTS  — 

Pleading. 

The  bin.  complaining  of  the  assessment  of 
abutting  property  for  paving  of  a  street,  alleg- 
ing that  the  commissioners  found  the  amount 
of  frontage  spedally  benefited  to  be  certain 


number  of  feet,  and  therefore  adjudged  each  foot 
thereof  to  be  specially  benefited  13.4963,  and 
assessed  said  lands  and  buildings  abutting  on 
the  street  on  each  piece  of  property  according 
to  frontage  as  follows,  and  thereupon  assessed 
orator  D.  on  a  frontage  of  20  feet,  making  her 
assessment  $69.73,  and  giving  with  the  same 
particularity  the  frontage  and  assessment  of 
each  of  the  other  orators— is,  in  effect,  that  the 
assessment  was  made  on  the  lands  of  orators 
according  to  the  special  benefits  per  front  foot- 
age as  found  by  the  commissioners,  as  is  fur- 
ther shown  by  the  allegation  that  many  pieces 
of  abutting  land  with  buildings  thereoa  were 
not  assessed,  as  was  known  to  the  commission- 
ers; the  implication  frc»n  the  allegations  being 
that  said  lands  not  assessed  were  not  found  by 
the  commissioners  to  have  been  specially  bene- 
fited by  tbe  improvements. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  600.*] 

6.  Municipal  Cobpobatiorb  ({  469*)— Stbeet 
lupBOTEicENTB— Assessments— *  'Fbaud  . ' ' 

Equal  assessments  per  front  foot,  of  abut- 
ting property  for  special  benefits  received  from 
the  paving  of  a  street,  when,  as  known  by  the 
commissioners,  some  of  the  lots  were  deeper, 
and  had  more  valuable  improvements  on  them 
than  others,  and  the  imp<»ition  of  no  assess- 
ments against  some  lots,  do  not  show  that  the 
assessments  are  uecessanly  unjust  and  unequal, 
and  therefore  fraudulent. 

[Ed,  Note.— For  other  cases,  see  Mimidpal 
Co^rations,  Cent  Dig.  |  1114;   Dec-  Dig. 

7.  Municipal  Cobpobationb  (S  488*) — Stbeet 
iMPBovKifKNTS— "Special  BENBrns." 

Special  benefits  for  which  assessments  may 
be  made  are  such  peculiar  benefits  as  tbe  owner 
of  land  receives  from  local  improvements  over 
and  above  the  ordinary  benefits  which  he  re- 
ceives as  one  of  the  community. 

[Bd.  Note.— For  other  casea  see  Municipal 
Corporations,  Dea  Dig.  I  438.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6569,  667ai 

Appeal  Id  Cbancerr,  Washington  Gountr; 
Alfred  A.  Hall,  Chancellor. 

Suit  by  Mary  J.  Durkee  and  others  against 
the  City  of  Barre.  From  a  Judgment  oTer- 
rullng  a  demurrer  to  the  bill,  defendant  ap- 
peals. Reversed  and  remanded,  with  dl- 
rectiona  to  dismiss. 

Argued  before  ROWBLL,  0.  J.,  and  TY- 
LER. MUNSON,  and  WATSON,  JJ. 

J.  Ward  Can-er  and  John  W.  Gordon,  for 
appellant  Richard  A.  Hoar  and  Martin  & 
Sargent,  for  appellees. 

WATSON,  J.  The  bill  alleges  that  on  the 
6th  day  of  April,  1003,  without  petition  from 
the  landowners  abutting  Main  street,  in  the 
city  of  Barre,  and  without  notice  to,  or  any 
hearing  of,  or  right  to  be  heard  by,  the  or- 
ators, a  resolution  was  passed  by  the  board 
of  aldermen  of  that  city,  purporting  to  be  an 
act  of  the  city  council,  signed  by  the  presi- 
dent of  the  board  of  aldermen  and  approved 
by  tbe  mayor,  as  follows:  "BesolTed  by  the 
city  council  of  the  elty  of  Barre,  now  In  ses- 
sion, as  follows:  That  whereas  the  public 
good,  and  the  convenience  and  necessity  of 
Individuals  demand  that  North  Main  street 
should  be  paved  from  the  National  Bank 
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northerly  to  Summer  street,  therefore,  the . 
street  commissioners  are  hereby  authorized 
and  instructed  to  cause  as  much  of  said  por- 
tion of  North  Main  street  to  be  paved,  as 
the  funds  at  their  disposal  will  allow."  Un- 
der the  proTisions  of  the  city  charter  this  , 
resolution  was,  as  its  purport  Is  alleged  to  1 
be,  an  act  of  the         coan(^.    See  Blau- ' 
chard  v.  City  of  Barre,  77  Vt  420,  60  AO.  I 
970.   Such  resolution  being  duly  passed  de- 
ciding that  the  public  good  and  the  convenl-  j 
euce  and  necessity  of  Individuals  demanded 
that  the  portion  of  North  Main  street  there- 
in specified  be  pared,  the  cl^  council  had 
Jurisdiction  to  order  and  direct  the  street ' 
commissioners,  as  by  the  resolution  they 
were  ordered  and  directed,  to  cause  such  ' 
paving  to  be  done.    Blanchard  v.  City  of 
Barre.   It  Is  further  alleged  in  the  bill  that 
under  this  resolution  that  part  of  Main  street 
opposite  the  respective  lota  of  the  orators 
was  excavated,  graded,  a  heavy  concrete  | 
foundation  laid  thereupon,  paved,  guttered,  | 
and  drained;  that  this  work  was  done  by ! 
the  street  commiaaloners  and  paid  for  out 
of  the  funds  Indicated  In  the  resolution — 
that  Is,  funds  set  aside  by  the  city  council 
for  the  purpose  of  Improving,  maintaining, 
and  repairing  the  streets  In  the  city — and 
that  the  orato^  and  their  predecessors  in 
title  have  paid  all  the  highway  taxes  assess- 
ed against  them  for  such  purpose. 

An  amendment  to  the  city  charter  was 
subsequently  obtained  (Laws  1906,  p.  269, 
No.  256),  by  which  It  is  provided:  "That  In 
case  at  any  time  within  six  years  prior  to 
the  passage  of  this  act,  any  street,  lane  or 
alley  In  said  city  or  any  portion  of  any  such 
street,  lane  or  alley  has  been  drained,  grad- 
ed, paved  or  macadamized,  curbed  and  gut- 
tered or  that  any  such  improvements  have 
been  made  and  the  city  council  shall  by  res- 
olution duly  passed  decide  that  such  im- 
provements when  made  were  for  the  pub- 
lic good  and  convenience  and  necessity  of 
Individuals;  the  city  council  may  order  and 
direct  the  street  commissioners  to  assess 
not  to  exceed  one-half  of  the  total  cost  and 
expense  of  such  Improvements  upon  all  the 
lands  and  buildings  abutting  upon  or  adja- 
cent to  the  street,  lane  or  alley  or  part  there- 
of that  has  been  improved  as  above  speci- 
fied within  six  years  prior  to  the  passage  of 
this  act,  and  In  the  same  manner  according 
to  special  benefits  per  front  footage  as  la 
provided  above  for  assessments  upon  a  i>etl- 
tlon  In  vnrltlng  presented  to  the  city  council, 
signed  by  the  owner  or  owners  of  two-thirds 
of  the  frontage  of  any  street,  lane  or  alley 
In  the  city,  or  upon  a  resolution  duly  passed 
by  the  cl^  conncU  to  make  any  Improve- 
ments of  like  nature,  as  above  specified." 
After  the  charter  was  thus  amended,  the 
city  council  passed  a  resolution  as  follows: 
"Resolved  by  the  city  council  of  the  city  of 
Barre,  now  In  session,  as  follows:  That 
whereas,  a  portion  of  North  Main  street  ex- 
tending from  its  beginning  at  the  Intersec* 


tion  of  Prospect  street  near  the  Unlversalist 
Churdi  and  the  city  hall  in  said  city,  was 
In  the  year  19<^,  drained,  graded,  paved, 
curbed,  guttered  In  a  northerly  direction  to 
a  point  opposite  the  Miles  Granite  Building 
80  called,  situated  on  said  Main  street,  and 
that  said  draining,  grading,  •  •  •  was 
done  by  the  city  of  Barre  within  six  years, 
•  •  *  now,  therefore,  the  city  council  of 
the  city  of  Barre  hereby  decides  that  said 
Improvements  of  the  draining,  grading,  pav- 
ing, curbing  and  guttering,  *  *  •  when 
made  as  aforesaid  In  the  year  1903,  were 
for  the  public  good,  and  the  convenience  and 
necessity  of  individuals,  •  •  •  and  fur- 
ther that  the  city  council  does  hereby  order 
and  direct  the  street  commissioners  of  the 
said  city  of  Barre,  on  due  notice  of  the  time 
and  place  of  hearing,  to  assess  not  to  exceed 
one-half  of  the  total  costs  and  expenses  of 
said  Improvements  «  •  «  upon  all  the 
lands  and  buildings  abutting  upon  and  ad- 
jacent to,  said  portion  from  South  Main 
street,  according  to  the  special  benefits  per 
front  footage."  It  Is  contended,  in  eflTect, 
that,  since  the  right  to  make  the  Improve- 
ments of  1003  was  based  on  the  public  good 
and  the  convenience  and  necessity  of  indi- 
viduals, the  provisions  of  the  charter  giving 
such  right  are  In  confilct  with  the  due  {pro- 
cess of  law  clause  of  the  fourteenth  amend- 
ment to  the  federal  Constitution,  as  the  own- 
ers of  the  frontage  likely  to  be  assessed  for 
a  portion  of  the  exx>ense  thereof  for  special 
benefits  were  afforded  no  opportunity  to  be 
heard  on  the  question  of  making  the  Im- 
provements; that  so  far  as  the  charter,  as 
amended  by  the  act  of  1906,  confers  upon 
the  city  council  the  power  to  determine  that 
such  improvements  already  made  were  for 
the  public  good  and  the  convenience  and 
necessity  of  individuals  when  made  vrithont 
any  provision  of  law  giving  such  owners 
a  chance  to  be  heard  thereon.  It  is  invalid 
for  the  same  reason.  Do  the  provisions  of 
the  charter  authorizing  the  determination  of 
these  two  questions  without  notice  to  abnt- 
tlng  landovraers  deprive  them  of  doe  process 
of  law?  Our  attention  is  called  to  the  doc- 
trine laid  down  In  Steams  v.  City  of  Barre, 
73  Vt  281.  GO  Atl.  1086,  68  U  R.  A.  240,  87 
Am.  St  Rep.  721.  There  the  city  under- 
took to  take  water  rights  under  the  power 
of  eminent  domain,  and  it  was  held  that  the 
property  owners  had  a  constitutional  right 
to  notice  and  hearing  on  the  question  of 
necessity.  But  the  provision  of  the  state 
Constitution  there  invoked  has  no  applica- 
tion where,  as  In  the  case  at  hand,  no  prop- 
erty was  directly  taken  nor  sought  to  be  so 
taken,  and  the  i^oceedlngs  by  the  munld- 
pallty  were  wholly  In  the  exercise  of  the 
right  of  taxation.  Allen  v.  Drew,  44  Vt  174. 
In  the  steps  taken  up  to  and  Including  the 
finding  by  the  city  council  respecting  the 
public  character  and  the  conveUence  and 
necessity  of  the  Improvements  of  1908,  as 
authorized  by  the  amended  charter,  no  as- 
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■essment  of  property  wfts  InTolved,  nor  vas 
the  auestum  of  iv^clal  beneflta  to  the  atrnt- 
ttng  landowners.  Hence  prior  notice  to  such 
landowners  was  not  required  by  dne  process 
of  law.  In  Vol«ht  r.  Detroit,  18i  U.  S.  IIB, 
22  Sup.  Ct  8S7«  46  I*  Sd.  4S9,  It  was  con- 
tended that  the  plaintiff  was  deprived  of  his 
proporty  wlthont  dne 'process  of  lav,  be- 
canse  the  statute  made  no  jB^vIalon  for  no- 
tice to  property  owners  of  a  time  and  place 
<a  heaitag  upon  either  the  question  of  fixing 
a  taxing  district  or  the  question  of  the 
amount  of  the  award  to  be  spread  thereon. 
The  statute  did  provide  for  notice  and  hear- 
ing In  relation  to  the  proportion  each  piece 
of  property  should  bear  of  the  whole  cost 
of  the  ImproTement  Ruling  against  this 
contention,  the  court,  by  Mr.  Justice  Mc- 
Kenna,  said  It  woidd  be  difficult  to  find  ajiy 
provision  fairer  than  this  in  purpose  and 
which  so  essentially  satisfied  every  require- 
ment of  dne  process  of  law ;  that  the  pn^ 
erty  owner  was  given  an  efficient  oppor^ 
tunity  to  be  heard  to  test  the  legality  of  the 
charge  upon  him,  with  which  alone  be  was 
concerned,  and  of  which  he  alone  could  com- 
plain; and  that  the  legality  of  the  chai^ 
necessarily  Involved  the  legalliy  of  all  wblch 
preceded  it  and  of  which  It  was  the  conse- 
quence. The  case  of  Goodrich  v.  Detroit, 
184  n.  B.  432,  22  Sup.  Ct  897,  46  L.  Ed.  627. 
Involved  the  qnestton  of  taking  property  for 
a  public  street,  that  of  fixing  tbe  district 
benefited  by  the  opening  of  the  street  and 
the  validly  of  assessments  on  other  prop* 
erty  for  benefits  resulting  thereto.  It  was 
there  argued  that  the  owners  of  the  prop- 
erty liable  te  be  assessed  for  the  benefits 
were  Just  as  much  interested  In  the  ques- 
tion aa  to  the  nec«»ity  of  making  the  im- 
provements and  the  amount  of  compensation 
as  were  the  owners  of  the  land  to  be  taken 
for  the  Improvemnits,  and  that  the  samerea- 
son  tor  notice  existed  In  the  one  case  aa  In 
the  othor.  It  was  said,  Ifr.  Justice  Brown 
delivering  the  opinion  of  the  court  that  the 
law  la  too  well  settled  to  be  disturbed  that 
the  Interest  of  ndghborlng  properly  owners 
who  may  thereafter  be  assessed  for  the 
beneflte  to  tiieir  property  accruing  from 
opening  a  street  is  too  remote  and  Indeter- 
minate to  require  notice  to  them  of  the  tek- 
Ing  of  lands  for  such  Improvement,  in  which 
they  have  no  direct  Interest;  and  hence  It 
has  been  held  that  It  Is  only  those  whose 
propoty  is  proposed  to  be  taken  for  a  jmb- 
Ilc  Improvement  that  doe  process  of  law 
requires  shall  have  prior  notice.  The  same 
doctrine  was  acted  opon  In  the  recent  case 
of  Londoner  v.  Denver,  210  U.  S.  373,  28 
Sop.  Ct  70a  62  L.  Ed.  1103.  In  that  case 
the  charter  gave  the  city  council  authority 
to  deto'mlne  conclusively  that  the  Improve- 
menta  were  duly  ordered  by  the  board  of 
public  works  after  doe  notice  and  a  proper 
petition.  In  the  exercise  of  this  authority, 
tbe  city  council  In  tbe  ordinance  directing 
the  Improvements  to  be  made  adjudged  in 


^ect  that  a  proper  petition  h^  been  filed. 
The  only  qnestlim  relating  thereto  before 
the  court  waa  whether  the  charter  provision 
authorlklng  such  a  finding  without  notice  to 
the  landowners  dodad  to  them  due  process 
of  law.  Thereon  the  court,  by  Mr.  Justice 
Moody,  said:  **We  think  It  does  not  The 
ivoceedlngs.  from  the  beginning  up  to  and 
Including  the  passage  of  the  ordinance  au- 
thorising the  voAt  did  not  Include  any  as- 
sessment ch:  necessitate  any  assessment  al- 
though tiiey  laid  the  foundation  for  an  as- 
sessment which  might  or  ml^t  not  subse- 
quently be  made.  Clearly  all  this  might 
validly  be  done  without  hearing  to  the  land- 
owners, iwovided  a  hearing  upon  ttie  aasess- 
ment  Itself  Is  afforded."  Matter  of  Zborow- 
ski,  68  N.  Y.  88. 

It  Is  farther  said  In  argumoit  that  the  pro- 
visions of  the  charta  purport  to  autbnrlse 
the  atreet  ocnnmiasloners  to  asseas  the  abut- 
ting landownm  and  make  the  assessment 
a  lien  <m  their  property  without  notice  to 
them,  and  that  consequently  such  provisions 
are  Invalid.  But  we  think  Uiis  argum^t 
Is  based  upon  a  misconception  of  the  proper 
construction  of  the  charter,  which  in  this 
respect  reads:  "The  city  council  may  order 
and  direct  the  street  commlstioners  to  assesB 
not  to  exceed  one-half  of  the  total  cost  and 
expense  of  such  Improvemoits  upm  all  the 
lands  and  tiulldlngs  abutting  upon  and  ad- 
jacent to  the  atreet  *  *  *  and  In  tbe 
same  manner  accordli^c  to  special  benefits 
per  front  footage  as  Is  provided  above  for 
aasesamente  upon  a  petition  In  writing  pre- 
sented to  the  city  conn^  signed  by  the  own- 
en  of  two-thirds  of  the  trontege  of  any 
street  *  *  *  or  upon  a  resolution  duly 
passed  by  the  city  council  to  make  any  Im- 
provements of  like  nature  as  above  apedfied." 
The  provisions  there  referred  to  as  Q)eclfy- 
Ing  tbe  method  ftf  procedure  on  petition  pre- 
sented or  resolution  passed  expressly  provide 
that  the  aasesamaite  shall  be  made  on  12 
days'  notice  of  the  time  and  place  of  bearing 
to  the  parties  Interested.  In  other  words,  the 
law  requires  such  notice  to  them,  gives  than 
a  right  to  a  hearing  and  an  opportunity  to  be 
heard.  Certainly  nothing  more  la  essential 
to  constitute  due  process  of  law,  Bartlett  v. 
Wilson,  69  Vt  28.  8  Atl.  821;  Spencer  v.  Mer- 
chant 125  U.  S.  846.  8  Sup.  Ct  921,  31  U  E». 
768;  Fallbrook  Irrlg.  District  v.  Bradley.  164 
U.  S.  112, 17  Sup.  OL  56,  41  L.  Ed.  869;  Ban- 
man  V.  Ross,  167  U.  8.  648,  17  Sup.  Ct  966, 
42  Li  Ed.  270;  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  S.  324,  21  Sup.  Ct  625,  45 
U  Ed,  879;  Londoner  v.  Denver,  noticed 
above. 

Our  attention  Is  called  to  the  fact  that  In 
this  respect  the  act  of  1906  does  not  purport 
to  be  curative  in  character,  but  "new  and 
original,"  having  intended  retrospective  oper- 
ation, by  reason  whereof  it  Is  contended  that 
obligations  of  contracts  are  Impaired  and 
vested  righte  taken  away.  But  this  conten- 
tion la  iiny«inH    Assuming  without  deciding; 
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that  the  Improrements  made  were  In  excess 
of  those  called  for  Iqr  the  reeolation  of  April 
G,  190S,  sndi  excess  was  but  an  Imsularity, 
and  the  ImproTementa  as  a  whole  could  he 
and  were  subseqa^tlr  adt^ted  the  mnnlc- 
Ipalltf  in  paying  therefor,  and  by  procuring, 
as  Is  alJeged,  the  act  In  amendment  of  the 
charts,  on  Its  application  to  the  Lefilalatnre 
"for  permission  to  assess  the  abntting  land- 
owners on  said  street  in  a  snm  not  to  exceed 
one-half  of  the  total  costs  of  the  Improve- 
meata  thus  made.  Mo  principle  of  contract 
vraa  Involved  between  the  municipality  and 
the  owners  ot  the  lands  assessed;  and,  be 
the  amendatory  act  in  the  respect  named 
curative  or  "new  and  original,"  l^slative 
power  was  legltknately  exercised  In  anthor- 
izlng  q;)eclal  assesaments  tor  benefits  inuring 
to  abntting  property  from  local  lnu>rovements 
already  mad&  In  Seattle  v.  Kell^er,  195 
n.  8.  351,  2S  Sup.  Ot  44,  40  L.  Ed.  282,  When 
the  Improvement  (grading  street)  In  ques- 
tion was  ordered,  by  the  city  charter  a  part 
thereof  otmalsting  of  planking  was  to  be 
paid  for  out  of  the  general  taxes,  and  the 
other  elements  by  special  assessment,  accord- 
ing to  the  assessed  value  of  abutting  prop- 
erty. After  the  work  was  done,  a  new  diar- 
ter  was  adopted,  nnder  whldi  the  assess- 
ment was  to  be  by  tlie  front  foot,  and  for 
the  costs  of  the  Improvement  One  ground 
of  argument  was  that  the  planking  oould  not 
be  Included  in  the  assessment,  since  at  the 
time  the  work  was  ordned  and  done  the  law 
In  fOTce  did  not  authorise  a  charge  for  plank- 
ing upon  the  abutting  pn^ierty.  In  disposing 
of  this  part  of  the  -case  Om  court,  by  Mr. 
Justice  Holmes,  said  that,  if  the  planking 
was  not  anthorized  nnder  the  word  'Side- 
walks," the  city  had  done  or  adopted  the 
work,  and  at  the  end  tt  was  there  at  the 
city's  expense;  that  the  principles  of  taxa- 
tion are  not  those  of  contract,  and  that  a 
special  asseBsment  may  be  levied  upon  an 
executed  consideration — that  Is  to  say,  for 
public  work  already  done — ;  that  the  charge 
of  planking  on  the  general  taxes  was  not  a 
contract  with  the  landowners,  and  did  not 
prevent  a  ^)edal  assessment  being  author- 
ized for  it  later;  and  that,  whether  it  be  a 
reassessment  or  a  new  assessment,  the  Leg- 
islature could  authorize  It.  Anotber  decisiou 
showing  In  principle  that  no  vested  rights 
were  Involved  Is  Bellows  v.  Weeks,  41  Vt 
690. 

It  Is  further  urged  that  the  assessment  In 
question  was  made  by  the  commissioners  ac- 
cording to  the  frontage  without  reference  to 
the  special  benefits  to  the  different  properties, 
and  without  regard  to  the  great  difference 
In  value  of  the  property  assessed  as  tKlongIng 
to  the  respective  owners,  and  disregarding 
the  facts  that  some  of  the  abutting  property 
was  much  more  improved  by  way  of  build- 
ings erected  thereon  than  the  lands  of  the 
several  orators,  and  that  some  of  the  lots 
contain  two  or  three  times  the  square  feet 
contained  In  the  lands  of  the  respective  ora- 


tors. Yet  the  bill  allegec  tbat  the  commis- 
sioners held  meeting  and  found  the  amount 
of  frontage  i^>eclally  benefited  by  said  drain- 
ing, grading,  etc.,  to  be  1.690lT88  feet,  and 
therefore  adjudged  each  foot  of  said  1,590.733 
feet  to  be  especially  benefited  to  the  extent  of 
¥3.4963,  "and  they  did  assess  said  lands  and 
buildings  abutting  on  said  North  Main  street 
upon  each  individual  piece  of  fnoperty  ac- 
cording to  frontage  as  follows:  *  •  • 
Which  assessment  does  not  exceed  one^If 
the  cost  of  said  Improvement,  and  thereupon 
ass^sed  your  wator,  Mary  Jane  Durkee.  on 
a  frontage  of  twenty  feet,  making  your  ora- 
tor Mary  Jane  Durkee's  assessment  969.73," 
etc — giving  with  the  same  particularity  the 
frontage  and  assessment  of  each  one  of  the 
other  orators.  We  construe  the  allegationa 
as*in  effect  that  the  assessment  was  made  up- 
on the  respective  lands  of  the  several  orators, 
according  to  the  special  tmneflts  per  front 
footage,  as  found  by  the  commissioners.  That 
this  Is  the  force  intended  by  the  {deader  is 
obvious  from  the  further  allegation  that  a 
great  many  pieces  of  land  with  buildings 
thereon  and  adjacent  to  said  street  were  not 
assessed  for  the  purpose  of  paying  the  costs 
of  said  Improvements,  and  that  these  facta 
were  well  known  to  the  commissioners.  This 
allegation,  taken  In  connection  with  allega- 
tions showing  the  assessment  made,  Impliedly 
is  that  the  several  pieces  of  land  ttiere  re- 
ferred to  were  not  found  by  the  commlasioD- 
ers  to  have  been  specially  benefited  by  tlie 
Improvements.  Sowles  v.  Village  of  St  Al- 
bans, 71  yt  418.  45  Ati.  1050.  Unless  thus 
benefited,  no. assessment  could  be  made  there- 
on. This  appears  from  the  case  to  whidi 
referrace  was  last  mad^  and  also  from 
Barnes  v.  Dyer,  66  Vt.  469. 

After  allying  somewhat  more  specifically 
regarding  the  differences  In  size,  shape,  and 
value  of  the  abutting  pieces  of  property,  al- 
so in  Improvements  by  way  of  bulldlnga 
thereon,  and  that,  notwithstanding  the  rec- 
ords show  that  the  different  properties  were 
all  equally  beneAted  so  much  per  front  foot 
some  of  the  abuttlag  landowners  were  more 
especially  benefited  than  others;  It  la  alleg- 
ed that  the  "street  commissioners,  in  the 
way  and  manner  aforesaid,  have  knowingly 
and  fraudulently  adjudged  that  all  of  said 
lots  and  buildings  thereon  abntting  said 
street  were  of  the  same  value,  and  were  es- 
pecially ben^ted  all  alike  as  to  front  foot- 
age, for  that  the  said  street  commissioners 
then  and  there  well  knew  that  a  great  many 
of  said  lots  were  deeper  than  others  of  them, 
and  were  more  valuable,  and  that  the  Iralld- 
Ings  and  blocks  of  divers  kinds  of  wood, 
brick,  and  granite  on  the  several  abntting 
lots  were  different  In  size,  containing  many 
more  stories  than  others,  and  worth  many 
more  thousand  dollars  than  other  blocks  and 
bulldii^,  and  that  the  benefits  to  the  gninire 
and  brick  blocks,  worth  from  |30,000  to 
OUO,  were  greater  than  the  benefits  to  the 
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wooden  building^  wortb  from  fl2,000  to 
$15,000."  It  wUl  be  observed  tbat  on  the 
face  of  the  bill  the  only  allegation  which 
can  be  claimed  as  directly  charging  fraud 
is  a  conclusion  drawn  from  the  facts  stated 
resi>ectlng  the  uniform  assessment  per  front 
foot  of  the  sereral  abutting  properties  In 
rlew  of  the  alleged  differences  among  them 
In  size,  depth.  Improvements  by  way  of 
buildings,  and  value.  The  question,  then,  is: 
Do  equal  assessments  per  front  foot  for  spe- 
cial benefits  received,  when  such  differences 
are,  by  the  board  making  the  assessments, 
known  to  exist,  show  that  they  must  neces- 
sarily be  unjust  and  unequal,  and  amount  to 
that  which  a  court  of  equity  holds  to  be 
fraud?  In  Beaumont  v.  WIlkes-Barre,  142 
Pa.  198,  21  Atl.  SS8,  it  was  held  tbat  the  fact 
that  the  abutting  lots  differ  somewhat  In 
d^th  and  value  does  not  of  itself  render 
the  aBsessment  vf^d  because  of  inequality. 
See.  also,  Terry  t.  Hartford.  S9  Conn.  286. 
In  Witman  t.  Reading.  169  Pa.  375.  32  Atl. 
6T6,  the  aasoMonent  per  front  foot  along  the 
line  of  a  sewer  for  ben^ts  was  In  question. 
The  court  below  held  the  assessment  Ule- 
gialt  basing  It  mainly  U  not  exduslvely  on 
the  difference  In  value  per  front  foot  of  the 
several  properties.  In  revenlnff  the  Judg- 
ment the  court  of  last  resort  said  properties 
In  the  same  genwal  situation  are  presumed 
to  get  the  same  general  benefit  from  a  com- 
mon Improvement  and  as  this  benefit  Is  as- 
sessed on  property  abutting  on  the  line  of 
the  improvement  It  is  presumed  to  be  fair- 
ly measured  by  the  foot  frontage  on  that 
line,  though  values  may  be  and  usnally  are 
very  different,  and  dependent  on  other  clr- 
comstances,  such  as  depth  of  the  lots,  the 
buildings  erected  thereon,  the  use  to  which 
they  are  put,  and  their  proximity  to  business 
centers;  that  value  undoubtedly  is  one  ele- 
ment to  be  considered  but  not  controlling. 
In  Peters  v.  Newark,  81  N.  J.  Law,  300.  one 
objection  to  the  assessment  for  benefits  re- 
ceived by  opening  a  new  street  was,  that 
the  commissioners  adopted  an  erroneotis 
principle  In  estimating  all  the  property  as- 
sessed, as  if  It  were  unimproved,  whereas 
some  of  It  was,  in  fact.  Improved  by  having 
valuable  buildings  thereon.  The  court  said 
It  was  not  satisfied  tbat  In  this  the  com- 
missioners were  wrong;  that  the  advantage 
an  own«  of  property  acquires  by  the  open- 
ing of  a  new  street  In  a  city  must  be  mainly 
1£  not  wholly  the  advanced  value  of  the 
land;  that  the  buildings  on  It  would  cost 
very  nearly  or  quite  the  same  without  as 
with  the  Improvements;  and  that  the  actlou 
of  the  commissioners  in  this  regard  was  be* 
lleved  to  have  been  In  accordance  with  the 
common  practice  In  like  cases,  which  In  it- 
self was  no  slight  reason  for  supposing  It  to 
be  correct  In  State  v.  Passaic,  37  N.  J. 
loiW,  65,  the  city  charter  required  the  com- 
inissloners  to  assess  the  cost  of  Improve- 
ments "upon  the  lands  fronting  on  said  lm> 


provement  in  proportion  to  the  benefit  to  be 
received  by  each  lot  or  parcel  thereof."  One 
ground  for  setting  aside  the  assessment  made 
was  "tbat  In  every  case  the  assessment  Is 
In  proportion  to  the  number  of  lineal  feet 
froutiug  on  the  avenue."  The  court  said 
tbat  on  the  evidence  "It  may  well  be  an 
equal  benefit  to  every  landowner  upon  the 
line  of  the  street,"  and  refused  to  set  tbem 
aside:  See,  also,  DooUng  v.  Ocean  City,  67 
N.  J.  Law,  215^  00  AO.  621;  People  v.  Mayor, 
tf3  N.  T.  201. 

In  O'Rellley  v.  Kingston,  114  N.  Y.  438,  21 
N.  E.  1004,  the  actlou  was  brought  to  set 
aside  and  adjudge  void  an  assessment  made 
on  lands  ot  the  plalntifl  for  paving  a  cer- 
tain avenue  in  defendant  city.  Objection  was 
made  to  the  assessment  on  the  ground  tbat 
It  was  apportlMied  unong  the  owners  of  the 
lots  fronting  upon  the  avwae  In  proportion 
to  the  firontage  of  eadi  lot;  some  of  the  lota 
b^ng  vacant  and  others  occupied  1^  valuable 
buildings.  By  the  dty  charter  the  land  to  be 
assessed  was  that  bordering  on  or  touching 
the  street  Inqiroved,  and  It  was  the  duty  of 
the  assewors  to  determine  the  ben^ts  de- 
rived the  owners  of  such  land.  It  was 
held  that  In  thus  determining  the  benefits  the 
assessors  acted  Judicially,  and  that  their 
Judgment  could  not  be  reviewed  unless  tbey 
acted  upon  an  erroneous  principle  In  making 
the  assessments ;  that  the  conclusion  reached 
by  them  tbat  the  tax  should  be  apportioned 
among  the  owners  ct  the  real  estate  border- 
ing on  the  street  according  to  ttae  number  of 
feet  froht  ovrned  by  each  individual  was  not 
necessarily  an  erroneous  principle,  If  it  was 
the  assessors'  Judgment  tbat  each  owner  was 
benefited  In  that  proportion,  and,  on  the  other 
hand,  tt  might  be  the  most  Just  and  equitable 
of  any  tbat  could  be  adopted.  In  Hoffeld  v. 
Buffalo.  130  N.  T.  387,  29  N.  E.  747,  the  plain- 
tiff sought  In  equity  to  have  an  assessment 
of  his  land  for  benefits  received  by  way  of 
Improvements  In  extending  a  certain  street 
adjudged  void,  and  Us  collection  restrained. 
The  assessors  In  finally  determining  the 
amount  to  be  assessed  for  the  benefits  upon 
each  of  the  pieces  of  laud  assessed  fixed  the 
amotmts  without  regard  to  the  value  of  the 
buildings  or  other  Improvements  on  the  re- 
spective parcels,  for  the  reason  that  tbey  de- 
termined that  the  amount  of  benefits  was  not 
affected  by  the  Improvements.  On  the  plain- 
tltTs  land  and  some  other  of  the  lands  as- 
sessed there  were  buildings,  while  other  lots 
within  the  assessment  were  vacant  The  as- 
sessors did  not  fall  to  consider  the  Improve- 
ments on  the  lands,  determined  that  the 
amount  of  benefits  was  not  affected  thereby, 
and  assessed  the  several  lots  without  regard 
to  the  buildings  thereon.  The  assessment  on 
the  plaintiff's  land  was  found  to  he  dispro- 
portionately large.  It  was  held  tbat  the  as- 
sessors In  thus  making  their  estimate  of  the 
benefits  did  not  proceed  In  violation  of  any 
rule  of  law,  and  that  It  was  In  harmony 
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witti  the  views  upon  whldi  the  case  of  O'R^- 
lej  T.  Kingston  was  determined ;  that,  so  far 
as  appeared,  the  excess  in  the  assessment  on 
plaintiff's  property  might  hare  been  the  re- 
sult of  mere  error  In  judgment  of  the  as- 
sessors; and  that  the  assessment  did  not 
seem  to  bare  been  illegal  In  the  sense  requi- 
site to  the  support  of  an  action  for  relief 
against  It  In  Hagar  t.  Reclamation  Dlst, 
111  U.  S.  701.  4  Sup.  Ct  663,  28  L.  Ed.  669, 
It  is  said:  "Hie  expense  of  such  work  may 
be  charged  against  parties  ^)eclall7  benefited 
and  be  made  a  lien  upon  their  pT<^>ert7.  All 
that  Is  required  In  such  cases  la  that  tbe 
charges  shall  be  apporUoned  in  some  just  and 
reasonaUe  ntode,  according  to  the  benefit  re- 
ceiTed.  Ab8(dute  equality  In  imposing  them 
may  not  be  reached.  Only  an  approximation 
to  it  may  be  attainable.  If  no  direct  and  in- 
sidlons  diacrlmlnatitm  in  favor  of  cwbtln  per- 
sons  to  the  prejudice  of  others  be  made,  it  is 
not  a  valid  objection  to  the  mode  pursued 
that  to  some  extent  inequalities  may  arise." 
See^  also,  Allm  v.  Drew  and  Seattle  t.  Kelle- 
her,  before  cited. 

Without  further  reference  to  decided  cases 
on  this  question,  sure  It  to  that  the  state- 
meut  of  facts  contained  in  the  bill  upon  which 
the  orators  rely  as  showing  fraud  In  the  mak- 
ing of  the  assessment  do  not  In  law  carry 
such  an  Inference,  and  consequently  they  do 
not  warrant  the  characterization  there  given 
to  the  acts  of  the  commlsalonerB  In  this  be- 
half. Special  benefits  are  such  peculiar  bene- 
fits as  the  owner  of  land  receives  from  local 
Improvements  over  and  above  the  ordinary 
benefits  which  he  receives  as  one  of  the  com- 
munity. The  averred  differences  among  the 
abutting  properties  were,  with  the  other  cir- 
cumstances, matters  for  consideration  by  the 
commlesloners  In  Imposing  the  tax,  and  the 
fact  that  a  uniform  sum  per  front  foot  was 
Imposed  against  several  of  the  owners  of 
frontage,  and  against  other  such  owners  no 
imposition. was  made,  does  not  In  its^f  show 
a  failure  by  the  commissioners  to  comply 
with  the  resolution  from  which  they  d^ved 
their  authority  to  act.  nor  that  ai^roxinuite 
equality  was  not  attained. 

It  is  unnecessary  to  consldw  when  or  un- 
der what  circumstances  equity  will  grant  re- 
lief against  such  assessments  on  the  ground 
of  fraud.  Suffice  it  that  from  the  facts  al- 
leged fraud  will  not  be  inferred,  and  ve  can- 
not say  that  snbstantial  Justice  was  not  done. 
The  question  of  misjoinder  of  the  orators  to 
also  presented,  but  not  considered.  The  dis- 
position made  of  the  other  questions  leaves 
the  bill  without  anything  upon  which  to 
stand. 

Decree  reversed,  donurrer  sustahied,  blU 
adjudged  insufficient,  and  cause  remanded, 
with  directions  that  tlie  bill  be  dismissed 
with  costs  to  the  defendant  in  this  court 
liet  the  costs  below  be  there  determined. 


LAZELLB  «t  al.  T.  cm  OF  BABBB. 

(Supreme  Court  of  Termont  Washington, 
Jan.  16. 1909.) 

OONSTITUTIOWAI,  LAW  (S  290*)— DUE  PbOCESS 
— MUNICXPAI,  lUPBOVEKSnTS— ASBESSUEirrS. 

Laws  1906,  p.  285.  No.  256,  providing  tlut 
when  a  city  council  decides  that  an  improve- 
ment of  a  street  already  made,  when  made,  was 
for  die  public  rood  aiid  convenience  and  ne- 
cessity of  iodlviaaals.  it  may  order  an  assess- 
ment on  notice  for  spedal  benefits  from  the  im- 
provement, is  not  objecticmable  because  leaving 
the  Jurisdictional  facts  to  Che  final  determina- 
tion of  the  council;  no  property  being  taken 
nor  assessment  made  or  necessitated. 

[Ed.  Note.— For  other  cases,  see  Conatitntioa- 
al  Lew,  Cent  Dig.  1  871;  Dec  Dig.  i  2dO.*j 

Appeal  in  Chancery,  Washington  County; 
Alfred  A.  Hall.  Chancellor. 

Suit  by  W.  B.  Laielle  and  others  against 
the  C^ty  of  Barre.  From  a.  Judgment  over- 
ruling a  demurrw  to  tba  Mil,  defendant  ap- 
peals. Reversed  and  remanded,  witb  diree- 
tlons  to  dismiss. 

Argued  before  ROWBLU  O.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

J.  Ward  Oarver  and  John  W.  Gordon,  for 
appellant  Hoar,  Martin  &  Sargent,  fox  ap- 
pellees. 

BOWELL,  a  J.  This  Is  a  bUl  in  chan- 
cery to  enjoin  the  enforcement  of  certain 
assessments  on  abutting  property  made  in 
1907  for  street  Improvements  made  in  1003. 
The  bill  to  demurred  to.  The  improvements 
were  unauthorized  when  made  and  paid  for 
by  the  city,  because  the  dty  council  delegat- 
ed the  Bteeet  commlssltmers  to  find  the  nec- 
essary Jurisdictional  facts  Instead  of  finding 
them  Itself,  as  Uie  charter  required.  Blandi- 
ard  T.  aty  of  Barre,  77  Vt  420.  00  Atl.  870. 
But  the  bin  alleges  that  the  charter  was 
amended  by  No.  266^  p.  265,  Acts  UKM;  which 
provided  that  if  at  any  time  within  six  years 
prior  to  the  passage  of  the  act  ai^  street,  lan^ 
or  alley  In  the  dity  or  any  porti<m  of  any  sncfa 
street,  lane,  or  alley  had  be«i  drained,  graded, 
paved,  or  macadamised,  curbed,  and  guttered, 
or  any  audi  Improvanents  had  been  made, 
and  the  city  council  should,  by  reaolution 
duly  pused,  decide  that  such  improvements 
when  made  were  for  tiie  public  good  and 
convenience  and  necessity  of  individuals,  it 
might  ordw  and  direct  the  street  commis- 
sioners to  assess  not  to  exceed  ooe-faalf  of 
the  total  cost  and  expense  of  sncta  Improve- 
ments  upon  all  the  lands  and  buildings  abut- 
ting upon  or  adjacent  to  the  street  lane,  w 
alley,  or  part  thereof  that  had  been  improv- 
ed as  therein  specified  within  six  years  pri- 
or to  the  passage  of  the  act,  and  in  the  same 
manner  according  to  special  ben^ts  per 
front  footage  as  to  therdn  provided  for  as- 
sessments on  petition  in  writing  to  tiie  coun- 
cil, signed  by  the  owner  or  ownen  of  two- 
thirds  of  the  fttmtage  of  any  street,  lane,  or 
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all^  In  the  dty,  or  on  a  resolutloD  duly 
pasned  by  the  cotmcU,  to  make  any  ImproTC- 
ments  of  like  nature,  as  therein  specified. 

The  bill  further  alleges  that  on  February 
8,  U07,  the  council,  without  notice  to  the 
orston,  ot  giTlag  them  an  opportunity  to 
be  heard,  acting  undw  said  amendment, 
vbich  eave  no  right  of  appeal,  resolred  and 
dedded  tiiat  said  improTements  wwe  for 
the  public  good  and  the  conTeoience  and  ne- 
ceaslly  of  IndlTiduala,  and  tliat  the  public 
good  and  the  convenience  and  necessity  of  in- 
dlTldnalB  required  the  same  to  be  made  as 
they  vrae  made;  and  that  tiiraenpon  and 
thmby  tiie  ootmcll  ordered  and  directed  the 
street  commlsBionon,  on  due  notice  of  the 
time  and  idace  of  hearing  as  provided  by 
said  amendment,  to  aaseas  not  to  exceed  one- 
half  of  the  total  cost  and  eipense  of  said 
Improvements  npon  all  lands  and  buildings 
abutting  np<m  and  adjacent  to  that  portion 
of  the  street  ^t  had  been  Improved  as  stat- 
ed In  tbB  resolntlon  vlthln  six  years  prior 
to  the  passage  of  said  amendment,  according 
to  the  special  beneflt  per  front  footage  that 
had  acfTued  from  said  Improvements  to  the 
lands  and  buildings  abutting  npon  and  ad- 
jacent to  said  portion  of  said  street;  and 
Uiat  the  street  commissioners  were  also 
thereby  directed  to  make  up  a  statement  of 
all  assessments  of  said  improvements,  par- 
tlcalarly  describing  the  lands  and  the  build- 
ings assessed  upon  due  notice  and  hearing  of 
the  abutters,  and  cause  the  same  to  be  re- 
corded in  the  city  clerk's  office. 

The  bill  then  goes  on  to  allege  that  the 
street  commissioners,  acUng  under  the  In- 
stractions  contained  in  said  resolution  of  the 
tmmcll,  on  notice  to  the  orators,  held  a  meet- 
ing OQ  April  8,  1907,  for  hearlog  all  parties 
who  bad  been  notified,  on  the  question  of 
what  portion  of  the  expense  of  draining, 
grading,  paving,  curbing,  and  guttering  the 
part  of  Main  street  In  question  should  be 
assessed  on  abutting  land  and  buildings  ac- 
cording to  special  benefits  and  frontage,  and 
that  subsequently  said  commissioners  found 
and  adjudged  that  each  foot  of  frontage  of 
the  lands  and  buildings  of  the  orators  was 
^)eclally  benefited  to  the  extent  of  $2.99094, 
and  thereupon  assessed  said  land  and  build- 
ings at  that  sum  for  each  front  foot,  and 
this  is  tbe  assessment  complained  of.  But 
the  specific  grounds  of  complaint  alleged 
need  not  be  stated.  It  is  sufflclent  to  sum- 
marize them  as  they  are  in  the  orators' 
brief,  namely,  that  the  assessment  was  made 
according  to  frontage  without  reference  to 
the  special  benefits  to  tbe  difTerent  proper- 
ties and  the  amount  each  owner  was  spe- 
cially benefited,  and  witbout  regard  to  the 
great  difference  in  value  of  tbe  property  as- 
sessed as  banging  to  the  respective  orators, 


and  in  disregard  of  the  fact  that  some  of 
tbe  abutting  property  is  mudi  more  improv- 
ed than  the  orators'  by  way  of  buildings 
erected  thereon  and  some  of  the  lots  con- 
tain two  or  three  times  the  square  feet  con- 
tained in  the  lands  of  the  req[>ectlve  orators, 
and  that  the  lands  and  buildings  of  the  ora- 
tors were  assessed  on  the  basis  of  a  matii- 
ematlcal  calculation  at  a  uniform  sum  par 
front  foot. 

It  Is  objected  that  said  amendmoit  is  un- 
constltatlonal  and  void,  fcnr  tiiat  it  impairs 
the  obligation  of  contracts  and  takes  away 
vested  rights,  attooopts  to  take  pn^vty  with- 
out due  process  of  law,  and  leaves  to  tbe 
final  determination  of  the  eltf  council  the 
question  of  Jurisdictional  facta,  although  it 
makes  that  a  Judicial  question.  But  none  of 
these  objections  are  tenable.  In  Durkee  v. 
City  of  Barre  (ixmt  decided)  71  AtL  819,  In 
which  the  validity  of  this  amendment  was 
called  In  question  In  these  very  respects,  It 
Is  hM  that  no  prlndple  of  contract  was  In- 
volved betweoi  the  city  and  tbe  owners  of 
lands  assessed  for  improving  another  part 
of  this  same  street,  and  that  l^Islative  pow- 
er was  legitimately  oerclsed  In  autiiorlzing 
special  assessments  for  benefits  Inuring  to 
abutting  property  from  local  Improvemraits 
already  made.  As  to  due  procoBS  of  law, 
it  Is  held  in  that  case  that  that  constitutional 
provision  has  no  application,  tot  no  land 
was  takoi  nor  sought  to  be  taken,  but  that 
the  proceedings  were  wholly  in  the  exercise 
of  tbe  right  of  taxation,  and  that  the  steps 
taken  up  to  end  including  the  fiudlng  bj 
the  city  council  respecting  the  public  char- 
acter and  the  convenience  and  necessity  of 
the  improvements  of  1903  involved  no  assess- 
ment of  property  nor  any  question  of  speclaf 
benefits  to  abutting  landowners,  and  that, 
therefore,  notice  to  such  landowners  was 
not  required  by  due  process  of  law.  As  to 
leaving  the  Jnrlsdictloaal  facts  to  the  final 
determination  of  the  city  council,  that  may 
well  be  done,  for  here  also  no  property  la 
taken  nor  assessment  made  or  necessitated. 
For  answer  to  the  objections  to  the  validity 
of  the  assessment  in  question,  we  refer  to 
the  Durkee  Case,  where  the  subject  Is  fully 
considered,  and  the  assessment  there,  which 
was  essentially  like  the  assessment  here, 
held  valid.  And  for  answer  to  the  claim  of 
fraud  on  the  part  of  the  street  commission* 
ers  reference  is  also  made  to  that  case,  in 
which  the  allegations  of  fraud  were  essen- 
tially the  same  as  here,  and  were  held  Insuf- 
ficient to  show  fraud. 

Pro  forma  decree  reversed,  demurrer  sus* 
talned,  bill  adjudged  insufficient,  and  oause 
remanded  with  mandate  to  dismiss  the  bill 
with  costs  In  this  court,  and  with  or  without 
costs  below  BB  may  be  there  determined. 
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71  ATLAKTIC  REPOBTER. 


CITY  OF  BURLINGTON  t.  CENTRAL  VER- 
MONT BY.  CO.  et  al. 

(Suprane  Conrt  of  TermooL    Oeoeral  Tem. 
Jan.  16, 1909.) 

1.  Municipal  Cobpobations  (|  M*)  —  Pub- 
pose  OF  Cbeatioit. 

Cities  and  town*  are  created  to  perform 
■uch  sovetnmeDtal  functions  ai  tlM  state  may, 
for  coavenience.  derolve  apon  them. 

[Ed.  Note.— For  other  cases,  see  Muoidpal 
Corporations,  Cent.  |  1^;  Dec.  Dig.  I 
54.*  J 

2.  Whabves  (t  5*)— PowEU— OoirsXBUCTioir 

OF  WBABVES. 

The  state,  in  the  absence  of  constitutional 
inhibition,  can  build  or  aid  others  in  building 
wharves  for  public  use  and  in  aid  of  trade  or 
commerce. 

[Ed.  Note.— For  other  cases,  gee  Wharves, 
Dec.  Dig.  {  5.*] 

8.  CoRBTiTUTionAL  LAW  (S  50*)— Leoislaiubb 

— POWEBB. 

The  Legislature's  power  is  practically  ab- 
solute, except  for  constitutional  limitations. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  IS  48,  49;  Dec.  Dig.  I  50.*j 

4.  Municipal  Cobpobations  (S  70*)— Coh- 

STRrCTION  OF  Whabves. 

The  state  can  authorise  cities  and  towns 
bordering  on  navigable  waters  to  build,  main- 
tain, and  operate  public  wharves. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Dec.  Dig.  |  70.*] 

6.  CoNBTrrunoNAi,  Law  (|  6S^Powesb  m- 
GoTEBvsaifT— Taxation. 

Bill  of  Rights,  art.  9,  prohibiting  the  rais- 
ing of  a  tax  unless  the  purpose  of  the  tax  ap- 
pears to  the  Legislature  to  be  of  more  service 
to  the  communfty  than  the  money  would  be 
if  not  collected,  means  that  the  purpose  must 
be  a  public  one ;  but  what  is  a  public  purpose 
within  that  meaning  is  a  question  for  the  Legis- 
lature, as  to  which  It  has  a  large  discretion, 
which  conrts  can  control  only,  if  at  all.  in  very 
exceptional  cases. 

[Bd.  Note.— For  other  ctaes,  see  Constitutional 
Law,  Cent  Dig.  H  123-127;  Dec  Dig.  |  68.*] 

«.  MUWICIPAI,  COBPOBATIONS  (I  274*)— STAT- 
UTES. 

The  provisions  of  Acts  J906.  p.  856,  No. 
JffZ,  anthonziog  the  city  of  Burlington  to  con- 
struct and  maintain  a  public  wharf  and  to  bor^ 
row  money  for  the  purpose  are  valid. 

[Ed.  Note.— For  other  cases,  see  Municipal  Cor- 
porations, Gent.  Dig.  $  729;  Dec  Dig.  |274.*] 

7.  CONBTITUTrONAL  Law  (§  281*)— DUB  PBO- 

CEBs— Eminent  Domain. 

Acts  190ti,  p.  35ti,  No.  262,  authorising  the 
city  of  Burlington  to  condemn  land  for  a  pub- 
lic wharf;  authorizing  the  city  council  to  de- 
termine the  question  of  public  convenience  and 
necessity  of  its  proposed  action,  and  to  award 
damages  for  the  property  taken  ;  and  allowing  an 
appeal  by  any  person  dissatisfied  with  the  award 
— ifl  not  unconstitutional  as  denying  due  process 
of  law,  thoufcb  defendants  had  to  institute  the 
proceedings  for  appeal  at  their  own  expense. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  880;  Dec  Dig.  i  281.*] 

Exceptions  from  Chittenden  County  Court ; 
Seneca  Haselttne,  Judge. 

Condemnation  proceedings  by  the  City  of 
Burlington  against  the  Central  Vermont 
Railway  Company  and  others.  F^om  a  Judg- 
ment refusing  to  dismiss  the  proceedings,  de- 
fendants bring  exceptions.  Atbrmed  and  re- 
ma  uded. 


Argued  before  ROWELL,  C  J.,  and  TY- 
LER, MUNSON,  and  WATSON.  13. 

J.  H.  Macomber,  City  Atty.,  and  B.  £. 
Brown,  for  plaintiff.  G.  W.  Witters  and  H. 
H.  Powers,  for  defendants. 

ROWELL,  C.  J.  T^lB  is  an  appeal  from 
proceedings  by  the  <^ty  of  Burlington  to  ac- 
quire by  the  right  of  eminent  domain  certain 
lands  and  premises  on  the  shore  of  Lake 
Champlain  belonging  to  the  defendants,  for 
the  purpose  of  a  public  wharf.  The  proceed- 
ings are  under  No.  232,  p.  356,  Acts  of  1906. 
which  pnrports  to  authorize  the  city,  as  the 
convenience  of  the  Inhabitants  and  the  pub- 
lic good  may  require,  to  construct  and  main- 
tain upon  the  shores  of  said  lake  witbtn  the 
limits  of  said  city,  or  In  the  waters  of  said 
lake  adjacent  thereto,  a  public  wharf,  and  to 
keep  the  approaches  thereof  at  all  times  In 
a  proper  and  safe  condition  for  the  landing, 
loading,  and  unloading  of  boats  and  TesseK 
subject  to  the  Coimtitution  of  the  Cnlted 
States  and  the  laws  made  in  pursuance 
thereof  regulating  commerce,  and  to  tbe  ad- 
miralty Jurisdiction  of  the  federal  courts. 

For  the  purpose  .aforesaid,  the  act  further 
purports  to  authorize  the  city  by  its  coun- 
cil, among  other  ways,  to  acquire  and  take 
by  the  right  of  eminent  domain  any  lands 
necessary  for  such  purpose  and  provides 
that,  when  the  council  has  occasion  to  exer- 
cise that  right,  It  Shall  ai^Int  a  time  for 
examining  the  premises  and  hearing  the  par^ 
ties  interested,  and  give  them  reasonable  no- 
tice of  the  time  when  and  the  place  where  It 
will  consider  the  question  of  public  codt^ 
ieuce  and  necessity  of  Its  proposed  action, 
and  the  claims  of  the  req)ectlve  parties  for 
damages ;  and  that.  If  after  such  examina- 
tion and  hearing  the  council  adjudges  that 
the  convenience  of  the  Inhabitants  and  the 
public  good  require  a  public  wharf  and  tbe 
taking  of  land  therefor,  it  shall  so  awanl. 
and  shall  also  award  each  party  owning  or 
interested  In  property  so  taken  and  used  the 
amount  of  damages  to  which  It  adjudges 
him  entitled,  and  cause  its  award  to  be  filed 
In  the  office  of  the  city  clerk,  and  recorded 
In  the  land  records  thereof. 

Tbe  act  further  provides  that  any  person 
dissatisfied  with  the  award  of  tbe  council 
may  appeal  therefrom  to  the  county  court 
of  the  county  for  a  rehearing  as  to  the  ne- 
cessity and  convenience  of  the  proposed  ac- 
tion of  the  council,  and  the  taking  of  land 
or  other  property  therefor,  and  the  damages 
awarded,  and  that  such  proceedings  shall  be 
had  in  said  court  as  are  provided  by  law 
for  the  assessmmt  of  damages  for  land  tak- 
en for  highways;  but  that  nothing  In  tbe 
proceedings  shall  prevent  the  council  from 
entering  upon  such  lands  and  oonstnietinK 
aud  maintaining  such  wharf  after  its  award 
is  made,  and  the  amount  thereof  tendered 
as  provided,  when  tbe  appeal  Is  upon  the 
question  of  damages  only. 

Before  any  action  Is  taken  by  the  council 
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tinder  the  act,  a  meetlog  of  the  voters  Is  to 
be  called,  to  see  If  the  city  will  vote  to  pro- 
cure, by  construction  or  otherwise,  and  main- 
tain, a  public  wharf  In  accordance  with  the 
act ;  and  If  It  does  so  vote,  then  the  council 
is  to  carry  the  vote  Into  effect,  and  may  bor- 
row money  therefor  on  the  credit  of  the  city. 

The  defendants  moved  to  dismiss  the  pro- 
ceedings, for  that,  among  other  things  not 
now  insisted  upon,  the  city  baa  no  lawful 
right  to  build,  maintain,  and  operate  a  pub- 
lic wliarf,  and  become  a  public  wharfinger; 
and  for  that  said  act  is  Invalid  and  void  be- 
cause It  purports  to  confer  upon  the  city  the 
primary  right  to  determine  the  necessity  for 
such  wbarf,  the  extent  of  the  taking,  and 
the  damages  to  the  landowners,  and  conse- 
quently Is  not  due  process  of  law. 

First,  as  to  the  right  of  the  city.  The  de- 
fendants concede  tbat  a  municipality  may 
be  authorized  by  law  to  construct  and  op- 
erate a  private  wharf;  that  it  may  provide 
any  proper  facilltiee  for  loading  and  unload- 
ing goods,  like  coal  for  Its  schools,  public 
buildings,  etc.,  as  an  Individual  might  do; 
but  say  that  to  enter  upon  any  public  busi- 
ness is  foreign  to  the  purpose  for  which  It 
was  created ;  that  munlclpalitieB  are  created 
and  organized  for  certain  governmental  ends 
tbat  meet  the  demands  of  their  Inhabitants 
in  their  everyday  life,  but  not  for  the  pur- 
pose of  undertaking  a  public  business  where- 
by th^  enter  Into  competition  with  the 
world  at  large,  and  Incur  liabilities  and 
earn  revenue  like  Individuals;  that,  If  the 
city  of  Burlington  can  take  on  the  character 
of  a  public  wharfinger.  It  can  build  and  op- 
erate a-  line  of  steamboats,  and  become  a 
common  carrier,  or  build  and  operate  a  rail- 
road, or,  'in  short,  assume  any  public  char- 
acter outside  the  primary  purpose  of  Its 
charter,  aud  wholly  foreign  to  the  purpose 
of  its  organization. 

But  it  cannot  be  said  that  the  construction 
of  public  wharves  by  cities  aud  towns  border- 
ing on  navigable  waters  is  beyond,  and  whol- 
ly foreign  to,  the  puriioses  for  which  they 
are  created;  for  all  cities  aud  towns  are 
created  for  the  purpose  of  performing  such 
goremmental  functions  as  the  state  may  for 
coDTenlence  devolve  upon  them.  It  cannot  be 
doubted  that  the  state  Itself,  In  the  absence 
of  constitutional  Inhibition,  can  build,  or  aid 
others  In  building,  wbarree  for  public  use 
and  In  aid  of  trade  and  commerce ;  and  it  Is 
equally  clear  that,  whatever  the  state  can 
do  In  this  behalf,  It  can  delegate  to  a  mu- 
nicipality to  do,  with  proper  limits,  for  the 
law  is,  by  all  the  cases,  that,  except  where 
there  are  constitutional  limits  upon  the  Leg- 
islatare.  It  Is  practically  absolute.  Cooley, 
Const  Llm.  (0th  Ed.)  200  et  seq.  This  doc- 
trine has  often  been  announced  by  this 
court,  and  was  acted  upon  In  Bennington  y, 
I'ark.  50  Vt  178,  where  It  was  held  that  the 
L^lslature  could  au.thorlze  a  town  to  bond 
Itself  to  aid  In  the  building  of  a  railroad  out 
of  the  state.  It  Is  there  said  that.  If  towns 
are  empowered  Iqr  the  Legtalatnre  to  aid  In 


the  construction  of  railroads  and  to  levy 
taxes  for  that  purpose,  they  are  acting  in 
that  behalf  merely  as  the  agents  or  ap- 
pointees of  the  state,  exercising  a  power  ot 
taxation  conferred  upon  them  by  the  state — 
a  power  which,  in  the  very  nature  of  things, 
could  not  be  delegated  by  a  depositary  not 
having  it  It  is  further  said  that  if  such 
works  are  so  far  of  public  benefit  and  ad- 
vantage that  the  state,  In  aoswering  the  ends 
for  which  it  exists,  can  provide  them  as  In- 
strumentalities for  promoting  the  prosperity 
and  the  development  of  the  resources  of  its 
people,  it  may  commission  any  of  its  munici- 
palities to  aid  them  when  they  are  thought 
to  be  of  special  local  benefit  to  them ;  tbat 
to  deny  this  because  the  license  empowers 
the  municipality  to  go  outside  the  purprae 
of  Its  creation  would  be  to  deny  that  the 
state  may  adopt  proper  means  for  promoting 
the  prosperity  of  Its  people;  that  power  in 
towns  to  graut  aid  to  railroads  exists  by  leg- 
islative grant;  that  power  in  the  Legislature 
to  grant  comes  from  the  people,  who,  by  es- 
tablishing government,  have  appointed  a 
trustee  to  administer  the  trust  of  making 
available  to  them  all  the  prosjierlty  and 
growth  tbat  sovereign  states  may  rightfully 
aspire  to ;  and  that  thus  the  people  have  con- 
sented In  advance  that  this  power  may  be 
exercised. 

But  under  article  9  of  our  Bill  of  Rights, 
no  law  can  be  made  to  raise  a  tax  unless 
the  purpose  for  which  It  is  raised  appears 
evident  to  the  Legislature  to  be  of  more  serv- 
ice to  the  community  than  the  money  would 
be  if  not  collected.  This  means  tbat  the  pur- 
pose for  which  the  tax  Is  raised  must  be  a 
public  purpose.  But  what  is  a  public  pur- 
pose within  that  meaning  Is  a  question  for 
the  Legislature  to  decide,  and  concerning 
which  It  baa  a  lai^  discretion,  which  the 
courts  can  control  only,  If  at  all.  In  very  ex- 
ertional cases;  and  this  Is  not  such  a  case. 
Cooley,  Const  Llm.  (6th  Ed.)  153.  These 
principles  are  applicable  and  controlling 
bere,  and  therefore  it  most  be  held  that  the 
act  In  question.  If  otherwise  valid,  confers 
upon  the  city  the  authority  claimed. 

Second,  as  to  the  validity  of  the  act  in  re- 
spect of  the  manner  of  taking.  The  defend- 
ants claim  that  It  is  invalid  In  this  regard, 
for  that  it  makes  the  city  a  judge  in  Its  own 
case,  and  does  not  afford  the  landowners  In- 
terested thot  due  process  of  law  guaranteed 
by  the  Constitution;  that  it  confers  upon 
the  cl^  the  right  to  determine  the  necessity 
for  taking  the  land,  the  extent  of  the  taking, 
and  the  damages  to  be  paid  therefor,  with  no 
right  of  appeal  from  Its  action,  and  compels 
the  party  injured  to  institute  original  pro- 
ceedings at  his  own  expetm  to  obtain  relief ; 
that  the  hearing  provided  for  In  the  act  la 
not  before  a  disintereBted  tribunal,  and  that 
the  landowner  is  never  entitled  thereunder  to 
a  disinterested  tribunal  until  be  Institutes 
original  proceedings;  and  that  this  burden 
confronts  him  from  the  first  question  to  the 
final  question  of  damages,  and  that  thertfors 
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the  recent  case  of  Stearns  v.  City  of  Barre, 
73  Vt.  281,  60  AtL  1086.  58  L.  B.  A.  240,  87 
Am.  St  Bep.  721,  seems  to  demonstrate  the 
invalidity  ot  the  act 

Bnt  It  Is  Incorrect  to  say  that  there  Is  no 
appeal  from  the  action  of  the  city,  for  the 
fitatnte  expressly  provides  for  an  ai^>eal 
therefrom  to  the  county  court  on  every  ques- 
tion InrolTed  therein.  Hence  the  case  is  en- 
tir^y  unlike  Steams  v.  City  of  Barre,  for 
there  the  statute  left  the  extent  of  the  taking 
to  the  final  determination  of  the  officers  of 
the  city  making  tiie  condemnation,  and  for 
that  reason,  and  that  alone,  It  itbs  in  that 
respect  held  Invalid.  But  here  the  statute 
leaves  nothing  to  the  final  determination 
of  the  officers  of  the  city  making  the  con- 
demnation, but  gives  a  right  on  appeal  to  a 
r^iearing  before  an  Impartial  tribunal  on 
every  question  in  which  the  defendants  are 
interested,  and  provides  an  adequate  way  in 
which  that  right  can.  be  exercised  to  the  full- 
est extent  In  the  r^lar  course  ot  procedure 
In  such  cases  In  the  courts  of  Justice.  This 
is  the  due  process  of  law  guaranteed  by  the 
Constitution.  State  v.  Stimpson,  78  Vt  124, 
62  Ati.  14,  1  L.  R.  A.  (N.  S.)  1153. 

And  It  makes  no  difTerence  that  the  de- 
fendants had  to  Institute  original  proceed- 
ings at  their  own  expense  in  order  to  appeal, 
for  that  is  but  a  reasonable  regulation  of  the 
mode  of  exercising  the  right,  and  not  a  de- 
nial nor  an  Infringement  of  the  right.  It  Is 
like  In  re  Marron,  60  Vt  199,  12  AU.  023. 
where  we  held  that  the  statute  requiring  s 
respondent  who  appeals  from  the  Judgmrait 
of  a  Justice  In  a  criminal  case  to  procure 
copies  of  appeal  at  his  own  expense  if  he 
would  enter  his  appeal  in  the  county  court 
where  alone  he  can  have  a  trial  by  a  com- 
mon-law Jury  of  12  men,  Is  a  reasonable  reg- 
ulation, not  Infringing  the  constitutional  right 
of  trial  by  Jury. 

Judgment  affirmed,  and  cause  remanded. 


BABBE  GBANITB  ft  QUARBY  CO.  T. 

FRASER. 

(Supreme  Court  of  VennocL  WashiDgton. 
Jan.  21.  1909.) 

1.  NovATios  (S  3*)— Nature  and  Requisites. 

It  is  essential  to  a  complete  noTation  that 
the  origioai  debtor  be  discharged  from  his  lia- 
bility to  hifl  origlsal  creditor  oy  contracting  a 
new  obligation  in  favor  of  the  new  creditor,  by 
the  order  of  the  original. 

[Ed.  Mote.— For  other  cases,  see  Novation, 
Cent  IHg.  I  S ;  Dec.  Dig.  I  3.*] 

3,  Novation  (8  1*)— Nonneqotiabli  Ohosb 
IN  Action— AsBiaNUENT  as  SECnBirr— Peb- 

SONS  £/NTITLBn  TO  SVE. 

A  third  person  contracted  with  defendant  to 
manufacture  certain  monuments  at  a  fixed  price, 
and  such  person  assigned  the  contract  to  plain- 
tiff,  to  secure  it  for  stock  and  material  fur- 
nished for  their  construction.  Plaintiff  notified 
defendant  of  the  assignment  wliich  be  acknowl- 
edged by  letter,  with  a  note,  stating  that  pay- 
ment would  be  made  to  plaintiff,  and  also  sug- 
gesting that  when  shipment  was  made,  the  in-  i 
voice  should  be  sent  hj  the  original  contractor. 


indorsed  in  favor  ot  plaintiff.  Plaintiff  replied 
that  if  the  original  CMitractor  failed  to  indon^ 
the  Invoice  in  plaintiff's  favor*  the  latter  would 
enect  defendant  to  remit  to  it  just  the  same. 
After  a  part  performance  and  part  iwyment, 
defendatLt  canceled  the  contract  for  monuments 
remaining  to  be  done,  and  plaintiff  assigned  the 
contract  and  the  amount  due  thereon.  Htld, 
that  the  transaction  was  an  assignment  of  a 
oonnegotiable  chose  in  action  as  seeuritj  for  a 
debt  and  not  a  novation  entitling  plaintiff  to 
sue  in  assumpsit  for  the  unpaid  price  of  a  monn- 
ment  forwarded  to  defendant 

[Ed.  Note. — For  other  cases,  see  Novation. 
Cent.  Dig.  {  1;  Dec  Dig.  |  1.*] 

Exceptions  from  Washington  County  Court; 
Alfred  A.  Hall,  Judge. 

Action  by  the  Barre  Granite  ft  Quarry 
Company  against  Alexander  Fraser,  ou  a 
contract  by  defendant  for  the  purchase  of 
monuments  to  be  manufactured  by  plain- 
tifF's  assignor.  There  was  a  Judgment  for 
plaintiff,  and  defendant  excepts.  Reversed, 
and  Judgment  rendered  for  defendant 

Argued  before  BOWBLU  O.  J.,  and  TY- 
LEB,  MUNSON,  and  WATSON,  JJ. 

M.  M .  Gordon  and  John  W.  Gordcm.  for 
plaintiff.  Blchard  A.  Hoar,  tm  defendant 

TYLKB,  J.  It  appears  by  the  exceptions 
that  in  August,  1905,  the  defendant  Praser, 
a  wholesale  dealer  in  granite  in  Mansfield^ 
Ohio,  made  a  written  contract  with  one  Jor- 
dan, who  did  business  In  Barre,  in  this  state, 
under  the  name  of  the  Sterlii^c  Qranlte  Com- 
pany, for  the  manufacture  of  10  monuments 
at  $100  apiece;  that  Jordan  the  next  Novem- 
ber assigned  the  contract  to  the  plaintiff,  the 
Barre  Granite  ft  Quarry  Company,  to  secure 
It  for  stock  and  material  furnished  him  for 
the  construction  of  the  monuments;  that  the 
plalntUI  thereupon  gave  the  defendant  writ- 
ten notice  of  the  assignment,  which  he  ac- 
knowledged. In  his  letter  to  the  plaintiff 
acknowledging  notice  he  said:  **Tonr  favor 
of  the  5tb  inst  Is  at  band  Inclosing  two 
contracts  one  for  #12766  and  one  for  10 
stock  monts.  ordered  Aug.  10th,  which  con- 
tracts have  been  assigned  to  you  by  the 
Sterling  Granite  Co.  We  have  made  a  note 
on  same  that  payment  for  these  Jobs  when 
shipped  shall  be  made  to  you,  but  we  have 
also  suggested  to  the  Sterling  Granite  Co., 
whom  we  are  writing  by  this  mall,  that  when 
they  make  shipment  they  send  their  inrolce 
In  the  r^ular  way  indorsed  over  in  your  fa- 
vor. If  they  will  carry  out  this  suggestion 
it  will  simplify  matters  greaUy  and  conform 
to  our  regular  system.  There  Is  one  point 
however  that  Is  not  clear  and  on  which  we 
wish  you  would  advise  us,  and  that  is.  Is  the 
Sterling  Granite  Co.  going  to  complete  these 
orders  or  will  th^  be  built  elsewhere?  It 
makes  no  difference  to  us  who  slilps  the 
work  or  whom  we  pay  for  It  so  long  as  we 
receive  what  we  order.  We  return  here- 
with the  contracts  mentioned  above."  To 
this  letter  the  plaintiff  replied  that  the  work 
would  be  cut  by  the  Sterling  Granite  Com* 
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pany  according  to  the  original  contract,  on- 
leBs  It  shonld  become  mibarrawed  in  some 
way,  In  \^hlcli  case  the  plaintiff  would  prob- 
ably see  that  the  work  was  completed  else- 
where. It  further  said:  "Your  snggeslion  to 
Inyolce  Is  alright,  bnt  shonld  the  Sterling 
Granite  Company  fall  to  indorse  the  Invoice 
over  in  our  favor  we  shall  expect  you  to 
make  remittance  to  us  just  the  same."  The 
correspondence  shows  that  there  were  delays 
In  the  execution  of  the  contract;  that  two 
monuments  were  finally  completed  and  for- 
warded to  the  defendant  by  the  Sterling 
Granite  Company;  that  one  was  paid  for 
by  the  defendant;  that  the  other  la  the  one 
now  in  controversy;  that  the  defendant  can- 
celed the  contract  for  the  remaining  eight; 
that  in  March,  1906,  the  plaintiff  assigned 
the  contract,  and  the  amount  due  upon  it, 
to  Chas.  H.  More  &  Co. 

The  only  question  is  whether  there  was  a 
novation  of  parties  so  that  the  plaintiff  was 
entitled  to  maintain  this  action  of  general 
assumpsit  In  its  own  name  against  the  do* 
fendant  to  recover  the  price  of  the  monu- 
ment It  is  essential  to  a  complete  novation 
that  the  original  debtor  be  discharged  from 
his  liability  to  his  original  creditor  by  con- 
tracting a  new  obligation  in  favor  of  a  new 
creditor,  by  the  order  of  the  original  cred- 
itor. Heaton  v.  Angler,  7  N.  H.  397,  2S  Am. 
Dec  368,  illustrates  the  rule.  In  that  case 
H.  sold  a  wagon  to  A.,  who  sold  it  to  O., 
who  promised  to  pay  A.  the  price  that  A. 
had  promised  to  pay,  and  H.  agreed  to  take 
C.  as  his  debtor.  Held,  that  the  agreement 
dlsdiarged  A.  from  the  debt,  and  that  H. 
might  recover  the  price  of  C.  Tatlock  v.  Har- 
ris, 8  D.  &  £}.  180,  Is  cited  In  flie  opinion, 
when  Buller,  J.,  said:  Suppose  A.  owes  B. 
£100,  and  B.  owes  C.  the  same  sum,  and  tha 
three  agree  among  tb«n  tliat  A.  shall  pay 
C.  tliat  som,  B.'s  debt  Is  extinguished,  and 
O.  may  recovo:  the  sum  of  A.  In  Hard  v. 
Burton,  82  Vt  814, 20  Aa  2S9,  the  court  quot- 
ed from  JosUnlan,  Inst  Ub.  Ill,  tit  18^  i^. 
8.  where  be  says  that  novation  takes  place 
only  when  the  contracting  i»artlM  expteselj 
disclose  that  their  object  In  making  the  new 
contract  Is  to  extinguish  the  old  contract: 
that  otherwise  the  old  contract  remains  in 
force.  Onr  own  cases  are  in  accordance 
-with  this  rule.  In  Bacon  t.  Bateo^  58  Vt  80, 
W.  and  W.,  by  a  written  order  directed  the 
defendant  to  pay  the  plaintiff  whatever  sum 
might  be  found  due  them  on  settlement  The 
defendant  acc^ted  the  ordw  by  writing  his 
name  across  It  Held,  that  upon  the  plaintiff 
receiving  and  presenting  the  order  to  the  de- 
fendant and  his  accepting  it  there  was  a 
noratlon,  and  that  the  plaintiff  might  main< 
tain  an  action  upon  the  order  in  his  own 
name  Trow  Bral^,  56  Vt  560;  Hard  v. 
Burton,  supra.  See,  also,  Studebaker  Bros. 
.Mfg.  Oo.  V.  Endom,  51  La.  Ann.  1263,  26 
Sonth.  90,  72  Am.  St  Rep.  489,  and  notes. 
Is  the  present  case  wltbln  the  rule?  Clear- 


ly It  Is  not  The  transaction  was  in  law  au 
assignment  of  a  nonnegotlable  chose  In  ac- 
tion as  collateral  security  for  the  payment 
of  a  debt,  and  was  not  a  novation. 

The  trial  court  erred  in  holding  that  the 
plaintiff  could  maintain  the  action  in  its 
name. 

Judgment  reversed,  and  Judgment  for  the 
defendant  to  recover  his  costs. 


FINDLAT  V.  LONGB. 
(Supreme  Court  of  Vermont  Washington. 
Jan.  14,  1909J 

1.  MOBTGAOBS  (S  201*)— DUTT  OF  MoaTOAGXI 
— FOBECI.OBUBE — Insubance. 

A  mortgagee  owes  no  duty  to  the  mortga- 
gor to  secure  an  buurance  compaiv's  consent 
to  a  foreclosure  in  order  that  a  polity,  provid- 
ing that  foreclosure  proceedings  without  conr 
sent  of  the  insurance  company  should  avoid  it, 
should  not  have  such  effect 

[Ed.  Note.— For  other  easea^  see  Uortgagai^ 
Dec.  Dig.  i  201.*] 

2.  Justices  or  the  Peace  (§  128*)  —  Judo- 
iiBnT—E<jniTAHLE  Relief. 

A  court  of  equity  will  not  Interfere  with 
the  final  judgment  of  a  Jastlce,  nor  with  the  re- 
sults which  followed  the  execution  and  sale 
thereunder,  where  the  Judgment  debtor  with 
knowledge  of  the  precise  situation  took  no  st^ 
to  secure  relief  in  those  proceedings. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  {  406;  Dec.  Dig.  I  12S.*] 

8.  MOBTOAOES    (S    497*)— FOBXOLOStm  Ds- 

CBEE— Res  JuniCATA. 

A  mortgage  foreclosure  decree  was  res  Ju- 
dicata against  claims  which  the  mortgagor  might 
have  set  up  against  the  mortgagee  U  such  pnn 
ceedioKS  to  reduce  the  amount  of  the  mortga- 
gee's daim,  but  failed  to  do. 

[Ed.  Note^For  other  cases,  see  Mortgage^ 
Gent.  Dig.  S  1473;  Dea  Diiri  497.*] 

4.  MOBTGAOIS  a  6(»*)— PATHBNT  AirBB  BX- 
FIBATION  or  TncE  FOB  BeDSUPTIOK. 

Receiving  the  whole  or  part  of  a  mortgage 

debt  directly  or  indirectly,  after  the  time  for 

redemption  has  expired  Is  of  itself  sufficient  to 

let  the  mortgagor  10  to  redeem. 
[Ed.  Note.— For  other  ease^  see  Hortgagei^ 

d4g.  Dig.  i  608.*] 

6.  MoBiraAoss     616*)— Fobeclosobb— BnA 

TO  Redeem. 

Where,  in  a  suit  to  redeem  from  mortgage 
foreclosure,  the  bill  did  not  allege  that  certain 
pasturing  on  the  land  by  the  morUMee,  and  the 
harvesting  of  certain  hay,  rendered  complain- 
ant unable  to  meet  the  payment  due,  under  the 
decree,  on  April  26,  1902,  nor  that  die  mortga- 
gee was  unwilling  to  have  the  value  of  the  pas- 
turage and  bay  applied  to  such  payment,  nor 
that  the  harvesting  was  tortiously  done,  but 
merely  that  oomplamant  had  sued  the  mortgagee 
in  trover  on  account  at  the  harvesting,  the  hill 
was  insufficient 

[Ed.  Not&— For  othu  cases^  see  HortgagM, 
Cent  Dig.  {  1883;  Dea  Dig.  |  616.*] 

Appeal  from  Chancery  Court  Washlngtoa 
County;  John  H.  Watson,  Chancellor. 

Action  by  Alexander  Flndlay  against  Lew- 
is Longe.  From  a  chancery  decree  sustain- 
ing a  demurrer  to  the  bill  and  dismissing  tha 
same,  complainant  appeals.  Affirmed. 

Argued  before  ROWBLL,  C.  J.,  and  TI- 
LER, MUNSON.  and  HASEI/TON.  JJ. 


•For  other  easM  see  same  topic  and  switioa  NUHBBR  la  Deo.  ft  Am.  XHis.  1W7  to  date,  ft  R«ortar  ladazM 
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Edward  H.  Deavltt,  for  appellant  J.  P. 
LemsoD,  for  appellee. 

HASELTON,  J.  This  cause  was  beard  up- 
on demurrer  to  the  btll.  On  hearing  the  de- 
murrer was  sustained,  the  bill  was  adjudged 
Ipauffldent,  and  the  same  was  dismissed. 
The  orator  appealed. 

Bj  the  allegations  of  the  bill  It  Is  made  to 
appear  that  April  25,  1898,  for  the  sum  of 
$500,  the  defendant  sold  and  conTeyed  to  the 
orator  a  farm  in  Marehfleld,  on  which  were 
three  bams  and  no  other  buildings ;  that 
no  cash  payment  was  made,  but  that  full 
purchase  price  was  embraced  In  a  note  given 
by  the  orator  to  the  defendant,  and  secured 
by  a  mortgage  on  the  farm;  that  by  the 
terms  of  the  note  the  orator  was  to  i>ay'  the 
first  year's  interest  at  the  end  of  one  year, 
the  second  year's  Interest  at  the  end  of  two 
years,  and  that  at  the  end  of  the  third  year 
he  wns  to  make  his  first  payment  on  the  prin- 
cipal of  the  note,  such  payment  being  S150; 
that  the  Interest  payment  of  ^30,  due  at  the 
end  of  one  year— that  Is  April  25,  1899— 
was  not  paid ;  that  thereupon.  May  10,  1899, 
the  defendant  brought  a  petition  of  fore- 
closure, which  was  entered  at  the  September 
term.  1899,  of  the  court  of  chancery;  that 
the  orator  appeared  In  said  foreclosure  suit 
by  G.  E.  Woodard,  Jr.,  solicitor;  that  the 
bill  of  foreclosure  was  taben  as  confessed, 
and  that  a  decree  of  foreclosure  was  duly  en- 
tered and  enrolled ;  that  by  the  terms  of  the 
decree  the  same  was  to  become  absolute  un- 
less the  orator  made  a  payment  of  Interest 
and  costs  on  or  before  September  7,  1900, 
another  payment  of  interest  on  or  before 
April  26,  1901,  a  payment  which  included  a 
substantial  part  of  the  principal  debt  on  or 
before  April  2S,  1902,  and  other  payments 
thereafter  which  It  la  Immaterial  to  specify ; 
that  September  6, 1900,  the  orator  paid  $5a01, 
the  amount  of  the  first  payment  under  the  de- 
cree, and  that  April  22,  1901,  the  orator  paid 
$32.12,  the  amount  of  the  second  payment  un- 
der the  decree;  that  the  third  payment  un- 
der the  decree  was  to  be  $180,  with  some  in- 
terest, which  payment  was  required  to  he 
made  by  April  25,  1902 ;  that  before  the  de- 
cree became  absolute  by  the  nonpayment  of 
tbe  Installment  last  mentioned,  this  bill  was 
brought  returnable  at  the  September  term, 
1902,  of  the  court  of  chancery.  There  was  In 
tbe  deed  given  by  the  defendant  to  the  orator 
a  provision  that  the  latter  should  pay  the 
taxes  for  the  then  current  year,  189a  The 
bill  avers  that  the  defendant  fraudulently 
procured  the  town  clerk  of  Marshfield  to  In- 
sert this  provision ;  that  the  provision  was 
contrary  to  the  agreement  of  the  parties, 
and  that  the  orator  was,  for  a  long  time 
after  the  transaction  of  the  sale  and  mort- 
gage, ignorant  of  the  fact  that  there  was  such 
a  provision  In  the  deed.  The  bill  does  not 
state  for  how  long  a  time  the  orator  was  so 
Ignorant.  It  appears  from  the  bill  that  the 
taxes  for  tbe  year  1898  were  something  less 
than  $11,  that  the  defendant  paid  these,  and 


that  on  March  8,  1899,  he  brought  a  suit 
against  the  orator  for  tbe  amount  of  each 
taxes  making  the  suit  returnable  betor«  n 
Justice  of  the  peace  March  22,  1899.  The  bill 
alleges  that  on  this  writ  there  was  attached, 
by  the  defendant's  direction,  personal  prop- 
erty of  tbe  value  of  more  than  $200,  b^g. 
as  tbe  defendant  knew,  all  the  personal  prop- 
erty of  the  orator.  Tbe  bill  sets  out  that 
the  parties  appeared  before  tbe  Jnstice  on  the 
return  day;  that  the  case  was  continued  to 
March  28,  1899,  at  which  time  the  Justice 
rendered  Judgment  against  the  orator  for 
$10.66  damages  and  $6.43  coats;  tbat  tbe 
taking  out  of  execution  was  delayed,  and  that 
the  costs  of  proceedings  thereundw  were  pur- 
posely and  willfully  enhanced  by  the  direction 
of  the  defendant,  so  tbat  the  costs  of  sale  on 
tbe  execution  amounted  to  $34;  that  tbe 
proceedings  In  respect  to  the  Jnstice  suit  re- 
ferred to  were  Instituted  and  carried  on  as 
they  were;  that  an  excessive  attachment 
was  made,  and  that  costs  were  enhanced, 
with  the  design  and  effect  of  preventins  tbe 
orator  from  making  his  first  interest  payment 
of  $30,  which  was  due  April  25,  1S99,  ond 
that  on  May  10th  following  the  defendant 
brought  bis  petition  for  foreclosure,  and  had 
the  same  served  on  the  orator. 

It  appears  that  thereafter,  before  the  term 
of  court  to  which  the  foreclosure  suit  was 
returnable,  the  bams  referred  to,  and  the 
produce  therein,  all  of  which  was  insured  for 
$475,  were  entirely  destroyed  by  fire;  that 
a  provision  of  the  Insurance  policy  provided 
that  it  should  be  void  if  foreclosure  procwd- 
Inga  were  commenced  without  the  written 
consent  thereto  of  the  company  indorsed  on 
the  policy;  that  this  foreclosure  was  com- 
menced without  such  indorsement  of  consent, 
and  without  such  consent,  and  that  bo,  as 
the  orator  has  since  been  advised,  there  was 
no  insurance  mon^  to  go  to  anybody.  See 
Findlay  v.  Insurance  Co.,  74  Vt  211.  52  Atl. 
429,  93  Am.  St.  Rep.  885,  a  case  brought  up- 
on the  policy  In  question,  and  referred  to  in 
tbe  orator's  bill.  The  bill  avers  that  the 
conunencement  by  tbe  defendant  of  foreclos- 
ure proceedings  without  the  consmt  of  the 
Insurance  company  was  a  fraud  upon  tbt' 
orator. 

Reference  has  now  been  made  to  the 
claimed  grounds  of  relief  existing  when  the 
decree  of  foreclosure  was  passed.  Hie  spt^ 
clflc  prayers  of  tbe  bill  relevant  to  the  re- 
citals thus  far  made  are  that  tbe  foreclosure 
decree  of  1899  be  vacated  and  set  aside ;  that 
the  orator's  deed,  takoi  April  '25,  1898,  be 
reformed,  so  tbat  the  provision  that  the  or- 
ator pay  the  taxes  for  1898  be  exdnded; 
that  the  defendant  be  required  to  account  for 
the  property  sold  under  execution,  on  the 
Judgment  obtained  against  Hie  oratw  for 
the  amount  of  said  taxes  and  costs;  and  that 
the  amount  of  tbe  mortgage  debt  be  reduced 
$475,  with  some  interest,  because  of  the  ac- 
tion of  dtfendant  in  commencing  foreclosure 
proceedings  as  be  did.  The  bill  gives  no  rea- 
son why  tiie  claims  so  far  referred  to  wn« 


Digitized  by  Google 


TAFT  TAFT. 


831 


not  made  In  the  roreclosure  proceedings,  ex- 
eept  to  say  that  through  "some  misunder- 
standing" between  the  orator  and  bis  solicit- 
or, no  answer  was  flied  and  the  bill  confess- 
ed. No  hint  is  given  in  the  bill  of  the  na- 
ture of  the  "misunderstanding,"  and  the  al- 
le^tlon  with  reference  thereto  goes  for  noth- 
ing as  a  ground  for  opening  the  decree  and 
considering  defenses  available  then.  If  ever. 
Indeed  the  brief  of  the  orator  expressly  says 
that  the  statement  as  to  the  "misunderstand- 
ing" is  not  relied  on  as  a  ttasls  for  opening 
the  decree;  but,  if  on  any  ground  the  de- 
cree could  be  opened,  the  matters  considered 
would  not  avail  the  orator,  A  mortgagee 
owes  no  duty  to  a  mortgagor  In  respect  to  se- 
curing an  insurance  company's  consent  to  a 
foreclosure.  As  to  the  prayer  for  a  reforma- 
tion of  the  orator's  deed  by  strlblog  out  the 
clause  Imposing  upon  the  orator  the  obliga- 
tion to  pay  the  taxes  for  1888,  and  as  to  the 
prayer  dependent  thereon,  It  Is  enough  to 
say  that  a  court  of  equity  will  not  in  the  cir- 
cumstances interfere  with  the  final  Judgment 
of  the  Justice,  nor  with  the  results  which 
followed  In  the  way  of  execution  and  sale 
thereunder.  The  orator  does  not  claim  that 
throughout  those  proceedings  he  was  igno- 
rant of  the  precise  situation,  and  he  must  be 
content  St  Johnsbury  v.  Bagley,  48  Vt  75; 
Brown  V.  Lampbear,  36  Vt  252. 

The  bill  avers  that  the  orator  has  been  in 
continuous  possession  of  the  farm  from  the 
time  of  Its  purchase  by  him  to  the  bringing 
of  this  bin,  but  that  during  the  year  1900  the 
defendant  pastured  certain  cattle  and  horses 
on  the  farm,  and  that  no  account  has  been 
had  with  reference  thereto.  There  Is  nothing 
la  the  bill  Inconsistent  with  the  supposition 
that  the  defendant  merely  hired  the  orator 
to  pasture  the  cattle  and  horses,  and  no 
claim  that  the  defendant  has  not  been  at  all 
times  ready  to  account.  The  bill  alleges  that 
In  July,  1900,  the  defendant  entered  upon  the 
premises  and  cnt  and  harvested  bay  which 
the  orator  had  contracted  to  sell  standing  for 
^100,  intending  to  apply  said  sum  on  the 
mortgage  debt  that  so  the  defendant  deprived 
the  orator  of  the  braeflt  accruing  under  said 
contract,  and  that  the  orator  has  commenced 
an  action  of  trespass  for  his  damages  sus- 
tained by  the  action  of  the  defendant  In  cut- 
ting and  harvesting  the  hay  as  aforesaid. 
The  allegations  as  to  the  cntttng  of  hay,  like 
those  to  the  pasturing  of  stock,  are  extreme- 
ly Yagae.  Whatever  was  done,  was  done  be- 
fore the  decree  expired. 

The  first  payment  under  the  decree  was  to 
be  made  on  or  before  September  7, 1900,  and 
consisted  of  costs  and  interest  amounting  to 
$58.01.  This  the  orator  paid  on  the  next  to 
the  last  day  allowed  for  payment  The  sec- 
ond Installment  under  the  decree  consisted  of 
Interest,  with  Interest  thereon,  and  was  to  be 
paid  on  or  before  April  25,  1901.  ThlB  was 
paid  three  days  b^ore  the  expiration  of  the 


time  limited,  and  amounted  to  f30.12.  The 
receiving  of  the  whole  or  part  of  the  murt- 
gage  debt,  either  directly  or  Indirectly,  after 
the  time  for  redemption  has  expired  Is  of  It- 
self sufficient  to  let  in  the  mortgagor  to  re- 
deem. Converse  v.  Cook,  8  Vt  164,  169; 
Smalley  v.  Hickok,  12  vt.  153,  163;  GUson  v. 
Whitney,  51  Vt  652.  'But  what  was  Aon6 
here,  whatever  It  may  have  been,  with  regard 
to  pasturing  and  harvesting  was  done  while 
the  decree  was  running,  and  the  effect  to  be 
given  to  those  things  must  be  determined  by 
equitable  considerations  of  a  general  char- 
acter. Plerson  t.  Clayes,  15  Vt  93;  Hyde 
V.  Hyde,  50  Vt  301.  The  bill  does  not  al- 
lege that  the  pasturing  and  harvesting  ren- 
dered the  orator  tmable  to  meet  the  payment 
of  f  180  to  be  made  by  April  25,  1902,  nor  that 
the  defendant  was  unwilling  to  have  their 
value  applied  to  such  payment  The  bill  does 
not  allege  that  the  harvesting  was  tortlously 
done,  but  merely  alleges  that  the  orator  has 
seen  fit  to  sue  the  defendant  in  trover  on 
account  of  the  harvestings  In  addition  to 
the  prayers  of  the  biU  already  referred  to 
the  orator  prays  for  a  general  accounting, 
and  for  pennisslim  to  redeem  on  payment  by 
him  of  soch  a  sum,  if  any,  as  on  the  account- 
ing may  be  found  to  remain  dne  on  the  mort- 
gage In  question,  and  accompanies  this  prayer 
with  an  offer  to  pay  such  sum.  Gtenaral  re- 
lief auch  as  may  be  appropriate  to  the  case 
is  asked.  From  the  bill  It  appears  that  the 
oratoi  haa  been  In  posseealon  of  the  farm  In 
question  about  four  years;  that  be  has  paid 
nothing  on  the  parchaae  price ;  that  the  de- 
fendant nnder  the  decree  of  foreclosure,  gets 
back  the  land  whldi  he  sold,  without  the 
buildings  which  were  thereon  at  the  time  of 
the  sale,  and  that  no  technical  role  or  gen- 
eral principle  of  equity  entitles  the  orator 
to  any  relief  under  his  bill  without  reference 
to  the  way  in  which  It  Is  framed  or  to  the 
character  of  the  relief  sought. 
Decree  affirmed  and  cause  remanded. 


TAFT  T.  TAFT. 

(Supreme  Court  of  Vermont.    General  Term. 
Feb.  3.  1909.) 

1.  Naw  TBiAt  (I  147*)— Petition— Requi- 
sites—PErmoNEB's  AmDAVlI^AmDAVlT 

OF  ATTOBNEY. 

A  petition  for  a  new  trial  for  surprise  and 
newly  mscovered  evidence  must  be  accompanied 
by  toe  affidavit  of  the  petitioner  as  renaiied 
by  the  Supreme  Court  rule,  and  mast  also,  in 
general,  t>e  supported  by  the  affidavit  of  peti- 
tioner's attorney. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §S  308-305;  Dec.  Dig.  S  147.*] 

2.  New  Tbial  (8  152*)  — Application  — Mo- 
tion TO  Dismiss— Au  EN  DUKNT. 

A  motion  to  dismiss  a  petition  for  a  new 
trial  because  not  accompanied  t>y  petitioner's 
affidavit  nor  supported  by  tliat  of  his  attorney 
is  Id  tlie  nature  of  a  plea  In  abatement  after 
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the  filing  of  wlilcli  petitioner  Ii  not  entitled  to 
leave  to  amend  the  petition. 

tEkL  Note.— For  other  ctMi,  see  New  Trlai, 
Dec^  Dif.  (  1B2.*] 

Action  betwem  Biusell  W.  Taft  and  Win- 
ona B.  Taft.  On  motion  to  dlgmtea  a  peti- 
tion for  a  new  trial.   Motion  granted. 

V.  A.  BoUard,  for  plaintUE.  0.  O.  Austin 
A  Soni,  for  defendant. 

BOWBUi^  0.  J.  This  Is  a  petition  tm  a 
nevr  trial  tm  the  gronnd  of  snrprlae  and 
newly  dlacorered  evidence.  The  petitionee 
moTea  to  dtomlss,  for  that,  among  other 
things,  the  petition  la  not  accompanied  with 
the  affidavit  of  the  petitioner,  nor  supported 
by  the  affidavit  ot  his  attorney.  That  the 
petition  must  be  accompanied  with  the  af- 
fidavit of  the  petitioner  Is  required  by  a 
standing  rule  of  tills  court,  and  said  In 
Bradlah  v.  State,  85  Vt  452,  and  that  It 
must  as  a  gmeral  role,  be  8nMK«ted  by  the 
affidavit  of  the  petitionWs  attorney,  la  held 
In  Beyn(dd8  v.  Hassam,  80  Yt  GOl,  6S  AtL 
645,  and  nothing  appears  to  take  the  case 
out  of  tiut  role. 

The  petitlmer  moves  for  leave  to  amend; 
bnt  the  motion  on  the  gromid  stated  Is  In 
the  nature  of  a  plea  tn  abatement  and  goes 
only  to  Impeacb  the  petition  as  a  process  for 
the  puzpose  of  abating  It  and  not  to  Its 
sufficiency  as  a  pleading.  Alexander  t. 
School  District  B2  Tt  278,  19  Ati.  906; 
Harsh  V.  Graves,  68  Vt  400,  85  Ati.  835. 
It  Is  not  therefore,  amendable,  for  statu- 
tory requisites  in  respect  of  the  process  It- 
self cannot  be  supplied  In  that  way.  This 
ts  the  result  of  the  cases  In  thla  state  as 
said  In  Stevens  v.  Hewitt  30  Vt  262,  refei^ 
ring  to  Bowman  t.  Stowell,  21  Vt  809,  where 
the  general  power  of  the  court  to  allow 
amendmenta  was  pretty  fully  considered, 
and  that  result  reached.  This  rule  la  well 
exemplified  by  the  cases.  Thus  in  Pollard 
V.  Wilder,  17  Vt  48,  which  was  debt  for 
a  penalty,  the  magistrate  signing  the  writ 
minuted  thereon  the  time  when  it  was  ex- 
hibited to  him  Instead  of  the  time  when 
It  was  signed  by  him,  as  the  statute  requir- 


ed, and  the  writ  was  hdd  defective  on  mo- 
tion to  dismiss,  and  tiie  defect  not  amend- 
able; but  the  motion  was  ovomled,  never- 
theless, because,  being  in  the  nature  of  * 
plea  in  abatemoit  the  objection  was  waived 
by  not  being  seaatmably  taken. 

So  in  State  v.  Ferklna,  68  Vt  722,  6  AtL 
891.  it  waa  held  that  the  want  of  anch  a 
minute,  though  no  part  of  the  complaint  it- 
self, waa  a  substantive  defect,  fatal  to  the 
proceedlnga,  it  bdng  seeaonably  taken  ad- 
vantage of,  and  that  the  court  was  bound  to 
dismiss  the  onnplalnt  Brli^ton  t.  Kilaey, 
77  Vt  258,  69  AtL  838,  which  vraa  case  for 
a  penalty.  Is  to  tlie  same  effect  So  a  writ 
requiring  a  recognizance  is  abatable  with- 
out one.  Sisco  v.  Hurlburt  17  Vt  U&  Ai 
the  statute  requires  the  Judges  of  the  Su- 
preme Court  to  make  all  necessary  rules  for 
orderly  practice  tiiweln.  tiie  role  above  men- 
tioned, made  pursuant  tiiereti^  lias  tn  a 
proper  sense  tiie  force  of  law;  and.  al- 
though the  court  can  altw  or  abrogate  it 
yet  while  It  stands,  it  is  Ending,  and  cannot 
properly  be  dl^ensed  witit  to  antt  tiie  cir- 
cumstances of  a  particular  case,  but  must 
be  applied  to  all  cases  that  come  within  it 
This  is  expressly  so  held  in  Thompson  v. 
Hatch,  3  Pick.  (Mass.)  612.  and  in  Bio 
Grande  Co.  v.  Gilderaleeve,  174  U.  S.  608, 
19  Sup.  Ct  761,  43  U  Ed.  1103.  In  Nye  v. 
Daniels,  75  Vt  81.  53  AXL  150.  tt  was  held 
that  a  postmaster  could  not  be  compelled  to 
testify  whether  a  certain  registered  letter 
was  sent  through  his  office,  because  a  postal 
r^ntation  then  In  force  forbade  him  to  fur- 
nish the  Information,  which  regulation,  it 
was  held,  had  the  force  of  law.  as  It  was 
made  pursuant  to  a  statute  authorizing  the 
head  of  each  department  to  prescribe  regu- 
lationa  for  the  government  of  bis  depart- 
ment and  the  conduct  of  Its  offlcoa  and 
clerks,  etc.  The  same  thing  Is  held  In  State 
T.  Peet  80  Vt  449,  68  Ati.  661,  14  L.  B.  J. 
(N.  S.)  677,  in  respect  of  a  regulation  made 
by  the  Secretary  of  Agriculture  under  the 
authority  of  an  act  of  Congress. 

Motion  sustained,  and  petition  dismissed, 
with  costs. 
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DEMEBITT  t.  PABKEB. 
(Soimiiw  CSoort  of  Termont  Waihlngten. 
Jan.  29.  1900.) 

1.  Adtxbu  PoesEssioit  ({  12*)-^Aon  OoHtn- 
Tunno— Gum  or  Right. 

Acta  on  land,  sndi  aa  cutting  tre«  for  laila, 
for  firewood  and  the  like,  do  not  constitute  ad- 
vene pooiMiion  of  lucfa  land  where  the  acta  are 
not  done  on  tiie  land  as  owner  or  under  daint 
of  right. 

[Ed.  Nota^For  other  cases,  see  Adverse  Poa- 
■eaiion.  Cent  Dig.  H  6S.  387-389;  Dee.  Dig.  | 

2.  BIRBBITOX    (I  99*>— ReFOIIF— FlHDIROS— 

CoRSTBTTCnOR. 

A  flnding  of  a  referee  In  a  Buit  to  enjoin 
trespass  on  land  that  complainant  had  no  title 
to  the  disputed  land,  and  did  not  acquire  the 
same  by  aaverse  pomession,  though  in  terms  ap- 
plicable to  the  i^ole  land  in  dispute,  must  be 
constmed  not  to  apply  to  a  atrip  of  land  of 
which  the  other  flndings  showed  that  cmnplain- 
ant  did  have  adverse  poMession. 

[Dd.  Note.— For  other  cases,  see  Beferenoe, 
Dec.  Dig.  I  99:*] 

Appeal  In  Ghanoerr,  Washington  OouDty; 
John  W.  Rowtilt  Chancellor. 

Bill  by  James  Draneiitt  against  John  A. 
Parker  to  enjoin  trespass  on  land.  From  a 
decree  dlemlsslng  the  Mil,  oratw  ai^>eals. 
ReTCTsed,  and  cause  remanded,  with  direc- 
tions. 

The  following  la  the  sketch  referred  to  In 
the  opinion  (the  figures  indicate  rods): 
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The  land  in  Qnestton  cooslsts  of  the  two 
"Barnes  Pitches"  Indicated  on  the  above 
sketch,  and  the  strip  eight  rods  wide,  bound- 
ed on  the  north  by  the  "Smalley  Pitch"  and 
on  the  south  by  the  "First  Barnes  Pitch." 
The  defendant  claimed  title  to  this  land  un- 
der a  quitclaim  deed  thereof  dated  February 
21,  1900,  from  Martha  A.  Towne,  who  Is  the 
daughter  of  Joseph  Barnes,  and  who  then 
occopled  the  whole  "Joseph  Barnes  farm." 

Argued  before  TTLER.  MUNSON.  WAT- 
SON, HASBE/rON,  and  POWERS,  JJ. 

B.  F.  Palmer  and  J.  H.  Senter,  fi>r  ap- 
pellant Geo.  W.  WInti  for  appellee. 

HASm/rON,  J.  This  was  a  bill  In  chan- 
cery l»on^      the  orator  to  enjoin  the  de- 
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fendant  from  committing  trespasses  upon  a 
tract  of  woodland  of  about  82  acres  In  area 
situated  in  Waterbury.  The  orator  claimed 
to  own  and  have  possession  of  the  land  In 
question  as  a  part  of  the  orator's  home  farm 
of  which  the  orator  was,  and  since  1850  had 
been,  the  owner  and  possessor.  The  case 
was  heard  on  pleadings  and  rei>ort  of  a  spe- 
cial master  with  sui^lemeutal  reports,  and 
the  orator's  exceptions  thereto.  On  hearing 
the  exceptions  were  overruled,  and  the  bill 
was  dismissed,  with  costs.  The  orator  ap- 
pealed. 

The  orator  bought  hts  home  farm  above 
referred  to  of  William  Lampher  in  1830 
when  it  was  conveyed  to  blm.  The  master 
finds  that  at  the  time  of  the  conveyance  the 
land  In  dispute  was  "measured  and  ai^rals- 
ed  by  two  i>er8ons  selected  by  the  orator  and 
Lampher,"  and  that  the  orator  paid  Lampher 
therefor,  and  that  "the  orator  supposed  that 
Lampber'a  deed  conveyed  to  him"  the  land 
In  dispute.  However,  Lampber's  deed  did 
not  cover  the  land  in  dispute,  and  the  orator 
showed  no  title  by  deed  to  the  land  In  ques- 
tion. The  finding  that  the  orator  bought  and 
paid  for  the  land  In  dispute  stands  as  a  part 
of  the  report,  although  in  closing  his  second 
supplem^tary  report  the  master  says :  "The 
more  the  evidence  is  considered  the  more  I 
am  inclined  to  think  that,  if  I  have  made  a 
mistake  In  any  of  my  flndings,  it  is  in  the 
finding  that  the  orator  ever  bought,  measured, 
and  paid  for  the  disputed  land."  The  orator 
bad  at  several  times  done  acta  upon  the  dis- 
puted land.  He  had  cut  trees  for  rails,  for 
firewood,  for  building  material,  and  for  pump 
logs,  and  he  or  his  grantor  bad  done  other 
acts  upon  the  disputed  land  which  In  view 
of  the  flndings  need  not  be  enumerated,  for 
the  master  finds  in  his  supplemental  reports 
that  the  orator  did  not  do  these  acts  on  the 
disputed  land  as  owner  or  under  a  claim  of 
right  The  orator,  then,  had  no  title  by  ad- 
verse possession  to  any  land  to  which  the 
flndings  last  referred  to  are  applicable.  The 
findings  are  In  terms  applicable  to  all  the 
land  in  dispute,  but  a  certain  four-rod  strip 
of  land  must  we  think,  be  treated  as  ex- 
cepted by  the  master  from  the  operation  of 
these  flndings  in  view  of  other  flndings  In  the 
report  hereinafter  referred  to.  A  part  of 
the  land  in  dispute  abuts  upon  the  west  line 
of  the  Demerltt  farm,  and  the  master  finds 
that  this  original  west  line  Is  indicated  by 
marked  trees ;  but  he  finds  that  on  the  south 
side  of  the  Demerltt  farm,  and  between  that 
and  the  farm  of  one  Barnes,  a  predecessor 
In  title  of  the  defendant  there  was  a  fence 
which  ran  west  about  four  rods  beyond  the 
line  Indicated  by  the  marked  trees  to  a  point 
designated  as  "R"  on  a  sketch  referred  to 
by  the  master  (which  sketch  the  reporter  is 
requested  to  make  a  part  of  the  statement  of 
the  case),  and  tte  master  finds  that  for  00 
years  at  least  the  owners  of  the  Barnes 


•For  other  oasss  sse  sanw  ttvio  and  ssettoa  NtniBnt  la  Dee.  A  Am.  Digs.  1M7  to  dut*.  *  Reporter  ladexss 
TlA.-fi8 


Digitized  by  Google 


834  71  ATLANTIO 

Carm  have  had  an  tfjpai,  ondieputed,  and  ex- 
clusive DM  and  posaeBsion  of  the  land  west 
of  a  line  drawn  througb  the  point  "R,"  and 
substantially  at  a  right  angle  to  the  divleion 
fence  and  parallel  with  the  marked  tree  line, 
and  that  daring  the  same  time  Demerltt  bad 
a  llkeopoi,  nndle^iuted,  and  exclusive  use  and 
possession  of  the  land  east  of  the  line  bo 
drawn  through  the  point  designated  as  "R." 

In  1852  Demerltt  and  Barnes  executed  a 
fence  agreement  as  to  the  division  of  the 
fence  referred  to,  and  proceeded  to  divide 
the  fence  In  accordance  therewith.  By  this 
ngreement.  and  by  what  was  done  under  it, 
the  point  "B"  was  recognized  as  the  south- 
west comer  of  Demeritt's  land.  The  point 
**R"  was  generally  spoken  of  by  the  witness- 
es as  the  southwest  corner  of  the  orator's 
farm.  The  line  above  referred  to  running 
through  "B"  at  right  angles  to  the  fence  is 
called  by  the  master  the  "occupation  line." 
Indeed,  In  one  part  of  the  report  the  master 
designates  the  point  "R"  as  the  southwest 
comer  of  the  orator's  land,  and  the  report 
sbows  facts  which  afford  ample  basis  for  the 
master's  designation  of  "R"  as  such  south- 
wcBt  comer.  In  1827  or  shortly  thereafter 
Barnes  built  a  fence  running  southwesterly 
from  the  point  "B"  to  a  ledge.  This  was  not 
a  divisional  fence,  and  Its  course  during  its 
existence  was  not  always  the  aame,  but  it 
was  maintained  from  the  time  it  was  built 
down  to  about  1870  with  "B"  aa  Its  starting 
point,  and  the  otwrvance  of  this  starting 
point  was  a  recognition  of  the  slgnlflcance 
of  the  point  "R."  So  far  west  as  that  point. 
Demerltt  and  his  grantor  on  the  one  band, 
and  Barnes  on  the  other,  appear  from  the  re- 
port to  have  understood  that  their  lands  ran 
together.  The  "occupation  line"  running 
north  from  the  point  "B"  was  never  marked 
by  any  fence,  but  no  dispute  as  to  the  land 
ilirose  until  shortly  after  the  defendant  in 
1000,  took  a  quitclaim  deed  of  the  lands  In 
dispute.  A.t  one  time  two  ash  trees  stood 
near  the  "occupation  line,"  one  a  little  west 
Of  the  other.  About  11  years  before  the  fil- 
ing of  the  master's  report,  Demerltt  sold  the 
easterly  tree,  and  about  the  same  time  Mrs. 
Towne,  a  grantor  of  the  defendant,  sold  the 
westerly  tree.  The  master  finds  that  In  1852 
Demerltt  did  not  claim  to  own  west  of  the 
"occupation  line,"  and  that  Barnes  had  the 
right  to  understand  that  be  did  not.  From 
the  circumstances  of  the  sale  of  the  ash  tree 
by  Demerltt  the  master  finds  that  "the  ora- 
tor did  not  on  this  occasion  claim"  to  own 
west  of  said  "occupation  line,"  and  that  he 
understood  that  Mrs.  Towne,  the  successOT 
of  Joseph  Barnes,  claimed  to  own  west  of  this 
line.  Most  of  the  reasons  given  by  the  master 
for  the  general  finding  that  the  orator  did 
not  do  as  owner  the  acts  which  he  did  upon 
the  disputed  land  indicate  that  waOi  finding 
applies  mily  to  the  land  weit  of  tlio  "oc- 
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cupatlon  line."  The  master  !■  satisfied  that, 
among  other  things,  "the  orator  would  never 
have  agreed  to  divide  the  whole  fence  be- 
tween him  and  Barnes,  and  ooly  divide 
to  the  point  marked  'B*  on  the  plan;  •  •  • 
that  he  would  never  have  ^gned  and  execnt- 
ed  the  divisional  agreement,  in  which  he  de- 
clares that  his  southwest  comer  was  at  'B' ; 
*  *  *  that  bis  own  brother  and  slster-ln- 
law  would  not  have  understood,  as  they  tea- 
tlfled.  that  the  orator's  land  ran  no  further 
west  than  the  dlvlaional  fence  on  the  line 
marked  'B  0*  on  the  plan  of  the  original 
report;  that  one  of  his  principal  witnesses. 
Mr.  Smith,  would  not  have  understood  the 
same  thing  *  *  *  If  the  orator  bad  been 
claiming  to  own  the  land  and  to  be  doliw 
the  acts  as  owner." 

What  acta  are  referred  to  above?  Very 
clearly  acts  on  the  land  further  west  than 
the  "occupation  line"  running  north  through 
the  point  marked  "B."  With  regard  to  the 
acts  of  the  orator  done  upon  the  disputed 
land,  Bpealdng  generally,  the  master  states 
that  it  la  rather  difficult  to  determine  whetb- 
er  the  orator  did  the  acts  by  permlBSlon  or 
as  a  trespasser  or  by  way  of  a  mixed  occu- 
pation with  Barnes  and  his  successor,  and 
the  master  does  not  undertake  to  determine 
how  this  was.  Clearly  the  above  statement 
of  the  master  was  not  meant  to  apply  to  the 
strip  of  land  of  which,  as  the  master  finds, 
the  orator  had  had  for  half  a  century  the  ex- 
clusive possession  and  use.  In  view  of  the 
findings  that  the  orator  bought  and  paid  for 
the  disputed  land,  of  other  findings  already 
referred  to,  and  of  all  the  findings  of  the 
master.  It  is  considered  that  the  report  con- 
tains, In  effect,  a  finding  that  the  orator  oc- 
cupied as  owner  and  under  a  claim  of  right 
that  portion  of  the  land  paid  for  by  him  of 
which  for  50  years  he  had  the  "open,  undis- 
puted, and  exclu^ve  use  and  possession." 
The  southwest  comer  of  the  orator's  land  Is. 
then,  the  west  end  of  the  division  fence  re- 
ferred to,  the  point  designated  by  the  master 
as  "B,"  and  his  west  line  is  not  the  marked 
tree  line,  but  a  line  parallel  to  it  about  four 
rods  west  thereof,  mnnlng  northerly  from 
the  west  ^d  of  the  division  fence  refer- 
red to. 

As  to  the  rest,  the  greater  part  of  the  dis- 
puted land,  the  report  shows  neither  title 
nor  color  of  title  nor  possession  nor  right  of 
possession  In  the  orator.  It  is  therefore  nn- 
necessary  In  this  proceeding  to  consider  the 
title  of  the  defendant  thereto,  l^e  orator 
excepted  to  some  findings  of  the  master  and 
to  his  failure  to  find  in  one  respect,  but  with 
the  report  coiwtrued  as  It  is  In  thbi  opinion 
these  exceptions  are  considered  to  be  either 
groundless  or  Immaterial. 

Decree  reversed  and  cause  remanded.  Let 
a  decree  be  rendered  OMiwmant  with  the 
Tlewfl  bereln  «^eased. 
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GROSBT  T.  BOUOHARD. 

(Supreme  Court  of  Yeimont  FtanUIn. 
ITeb.  8,  lfi09.) 

1.  Fbauds,  Statute  or  (S  113*>  — Sau  of 
PEB80nAI.Tr— Heuoband  (W— Suvticieitct. 

Though,  in  a  bargatu  for  the  sale  of  hay,  It 
^-as  not  necessary  to  stipulate  the  time  of  de- 
livery, yet,  havinr  been  stipulated  therein,  It 
became  a  material  part  thetei^  and,  where  It 
nas  not  stated  with  aubstantial  accuracy  in 
the  memorandum  of  the  bargain,  the  memoran- 
dum was  without  effect. 

[Ed.  Note.--For  other  cases,  see  Frauds,  Stat- 
ute of,  OenL  I>ig.  |  288;  Dec  Dig.  |  ua*] 

2.  Plbadutq  <|  96*)  —  DxOLUunoN  —  Sub- 

PLTTSAOK. 

Though,  In  special  assumpsit.  It  is  not  nec- 
essary that  the  declaration  set  out  the  memo- 
randum of  the  bargain,  yet,  it  having  been 
brought  forward  therein.  It  thereby  becomes  a 
material  part  there<^  and  oumot  be  rejected  as 
surplusage,  where  it  shows  that  the  declaration 
is  bad  in  substance. 

[£^.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  76;  Dec.  Dig.  |  86.*1 

8.  PuEADino  (I  84*)— CoNSTBuonoN  AaAiim 
Pleadks. 

Plaintiff,  in  special  assompsit,  having  set 
out  the  memorandum  of  the  contract  of  sale  of 
liay  in  bis  declaration  and  relied  upon  it  aloue 
to  validate  the  contract,  it  will  not  be  taken  that 
any  other  requirement  of  the  statute  of  frauds 
was  complied  with,  nor  that  the  contract  itself 
was  in  writing;  the  pxesomption  bei^  that 
plaintiff  baa  stated  his  case  as  favorably  to  him- 
self as  poesible. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  66 ;  Dec.  Dig.  <  S4,«] 

Kxeeptlons  from  Franklin  County  Court 
Special  assumpsit  by  A.  G.  Crosby  against 
Arthur  Bouchard.    Judgment  for  plaintiff, 
and  defendant  excepts.    Reversed  and  re- 
manded. 

Argued  before  ROWELXi,  a  J.,  MUNSON, 
WATSON,  and  HAS&LTON,  JJ. 

D.  W.  Steele,  for  plalBtUL  BL  A.  Ayers, 
for  defendant 

BOWELL.  G.  7.  Tbls  l8  special  aasump- 
slt  for  not  delivering  bay  bargained  and 
sold  for  m(»e  than  HOi  It  does  not  appear 
whether  the  bargain  itself,  as  distinguished 
from  the  memorandum  of  It,  was  In  writing 
OK  not  The  declaration  alleges  that  the  de- 
f«idant  agreed  to  press  and  bale  the  hay, 
and  deliver  It  on  the  cars  at  Hlghgate  "at 
any  time  the  plaintiff  was  ready  to  take  the 
same  and  should  request  sfter  the  same 
was  iweased  and  balled  ready  to  be  drawn 
to  the  cars,  for  which  tibe  defendant  was  to 
receive  ft0.60  per  ton,  wltii  payment  to  be 
made  at  the  place  of  dellrery."  Hho  declara- 
tion then  sets  out  the  tenor  of  a  memoran- 
dtim  of  the  bargain,  made  In  writing  and 
signed  by  the  defendant  by  which  It  appears 
that  the  hay  iras  "to  be  taken  when  ready 
to  draw  to  cars  1v  Adanu  and  Bouchard." 
The  snfflcleucy  of  the  dedaratlon  is  chal- 
lenged by  demurrer  both  as  to  substance  and 
form.    As  to  BubataDce,  it  Is  objected  that 


the  memorandum  therein  set  out  falsifies  the 
contract  alleged.  In  that  the  time  of  delivery 
stated  In  the  memorandum  Is  materially 
different  from  the  time  of  delivery  stipulated 
In  the  contract  alleged,  the  latter  making 
the  time  of  delivery  dependent  up<m  the 
plalntUTB  readiness  and  request  after  the 
hay  was  pressed  and  baled  ready  to  be 
drawn,  while  the  former  says  nothing  about 
the  plaintiff's  readiness  and  request,  but 
makes  the  time  of  delivery  depaident  upon 
the  readiness  of  the  hay  to  be  drawn,  re- 
gardless of  the  plalntifTs  readiness  and  re- 
quest This  Is  a  material  dUTerence;  and, 
although  It  was  not  necessary  to  stipulate 
the  time  of  delivery  In  the  contract  as  with- 
out It  the  law  would  imply  a  reasonable 
time,  yet,  having  been  stipulated  therein,  It 
became  a  material  part  thereof,  and  there- 
tore  should  have  been  stated  with  substan- 
tial accuracy  In  the  memorandum,  and,  as 
It  was  not,  the  memorandum  has  no  effect 
as  a  memorandum  of  the  contract  alleged. 
Browne  Frauds  (4th  Ed.)  |  871a.  And,  al- 
though It  was  not  necessary  to  say  anything 
about  the  memorandum  In  the  declaration, 
yet,  it  having  been  brought  forward  therein 
as  it  was.  It  thereby  became  a  material  part 
thereof,  and  cannot  be  rejected  as  surplus- 
age, for  It  shows  that  the  dedaratkm  1>  bad 
In  substance,  inasmuch  as  no  ctmtract  for 
the  sale  of  goods,  wares,  or  merchandise  for 
the  price  of  940  or  more  Is  valid,  though 
proved  by  oral  testimony  without  objection, 
unless  the  requirements  of  the  statute  are 
compUed  with.  Strong  v.  Dodds,  47  Vt  34a 
And  the  phdutUC  having  seen  fit  to  bring 
forward  the  memorandum  In  his  declaration,, 
and  therein  to  rely  upon  it  alone  to  validate 
the  contract  declared  upon,  It  will  not  be 
taken  that  any  other  requirement  of  the 
statute  was  complied  with,  nor  that  the 
contract  itself  was  in  writing,  UK  nothlug 
will  be  assumed  in  favor  of  the  plaintiff; 
the  presumption  being  that  he  has  stated  his 
case  as  favorably  to  himself  as  possible. 

Judgment  reversed,  demurrer  sustained, 
declarathm  adjudged  insuffldent  In  sub- 
stance, and  cause  remanded. 


HOWE  V.  HOWARD. 

(Supreme  Conrt  of  Vermont    Windsor.  Jan. 
18,  1900.) 

Monet  Received  (|  18*J— Evideitck. 

Where  defendant  received  the  proceeds  of  the 
sale  of  his  land  and  of  his  and  plaintiff's  per- 
Bonaltr,  and  It  appeared  that,  while  the  value 
of  eadi  item  of  property  was  agreed  on,  the 

firice  paid  was  less  than  the  aggregate  of  the 
terns,  and  defendant  showed  that  t£e  price  at 
which  the  proper^  was  sold  was  not  the  price 
with  which  plaintiff  was  to  be  credited,  defend- 
ant, in  an  actiMi  by  plaintiff  for  the  share  of 
tiie  proceeds,  was  entitled  to  show  the  value  of 
bis  personal  property  included  in  the  sale. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Dec.  Dig.  i  la*] 
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Exceptions  from  TVlndsor  Comity  Conxt; 
Oeorge  M.  Powers,  Judge. 

Action  by  BnfoB  Howe  against  SUas  W. 
Howard.  Defendant  pleaded  non  assumpsit, 
accord  and  satisfaction,  paymoit,  and  dec- 
laration In  offset.  There  was  a  T«rdlct  and 
Judgment  for  plaintiff,  and  defendant  ex- 
cepts.  Reversed  and  remanded. 

Argued  before  BOWBLL,  C.  J.,  and  TY- 
LEB,  MUNSON,  and  WATSON,  JJ. 

Wallace  Batchelder  and  Jobn  G.  Sargent, 
Cor  plalnUff.  MarA  M.  Wilson,  for  defend- 
ant 

MUNSON,  J.  Wblle  plaintiff  was  in  pos- 
session of  defendant's  farm  under  a  contract 
of  purchase,  and  owned  the  personal  prop- 
erty on  it,  the  two  entered  Into  an  arrange- 
ment under  which  the  defendant  sold  the 
farm  and  some  of  the  personal  property  to 
a  third  party,  and  received  the  entire  pro- 
ceeds of  the  sale.  In  making  this  sale  the 
defendant  put  in  certain  personal  property  of 
his  own,  and  evidence  of  the  value  of  this 
property  was  excluded  as  Immaterial.  The 
correctness  of  tbls  ruling  Is  the  only  qae6> 
tion  presraited. 

The  exceptions  state  that  the  evidence 
of  the  plaintiff  tended  to  show  that  the  per- 
sonal property  belonging  to  the  plaintiff  was 
sold  at  prices  agreed  upon  by  ttae  plaintiff, 
the  defendant,  and  the  purchaser,  and  that 
the  evidence  of  the  defendant  tended  to  show 
that  the  price  at  wlilch  this  property  was 
sold  was  not  the  price  with  which  the  plain- 
tiff was  to  be  credited.  The  exceptions  also 
state  that  defendant's  evidence  tended  to 
show  that  the  personal  property  be  oontribnt- 
ed  to  the  sale  was  to  be  taken  Into  account 
tn  lilB  settlement  with  the  plaintiff,  and  it 
appears  that  he  claimed  on  the  trial  that 
the  value  of  this  prt^rty  was  to  be  consider^ 
ed  In  determining  his  interest  In  the  proceeds 
of  the  sale.  The  exceptions  contain.  In  ad- 
dition to  the  statement,  the  entire  evidence 
relating  to  the  terms  on  which  the  plaintiff's 
personal  property  was  sold.  It  appears  from 
this  that  there  was  evidence  tending  to  show 
that  the  farm  and  the  personal  property 
that  went  with  it,  both  of  the  plaintiff  and 
the  defendant,  were  sold  for  a  lump  sum; 
that,  while  each  Item  of  property  was  called 
of  a  certain  value,  the  purchase  price  of  the 
whole  was  less  than  the  amount  of  the  sums 
thus  agreed  upon. 

It  is  argued  for  the  plaintiff  that  tbe  state- 
ments contained  In  the  exceptions,  when  con- 
strued In  the  light  of  the  testimony  submit- 
ted In  connection  with  them,  fail  to  show  that 
the  off^ed  testimony  was  material;  but  we 
are  unable  to  adopt  this  view.  It  seems  clear 
that  the  defendant's  evidence  tended  to  show 
that  he  was  entitled  to  be  allowed  for  the 
personal  property  he  put  Into  tbe  sale;  that 
the  amount  of  tbe  allowance  was  not  deter^ 


mined  by  any  agreement;  and  that  a  valua- 
tion of  tbe  pnp^rty  was  esaeatlal  as  the 
basis  of  an  adjastment  on  tbe  defendants 

theory. 

Judgment  rerwsed  and  cause  remanded. 


PLACB  T.  GRAND  TRUNK  BT.  CO.  IN 
CANADA. 

(Supreme  Court  of  Vermont   Bwex.   Jan.  21, 

looa.) 

1.  BlAsm  AND  SnvAire  (|  270*)— Iztjuubs 

TO  SnTAMT^ADMiaaiBILnT  OF  BVIDEK<»~ 

Cause  or  AcciDsnr. 

^\'heTe  a  servant  claimed  that  the  engine 
by  which  he  was  injured  ran  in  on  a  smtcb 
because  of  a  bent  switeb  point  wUdi  tiie  eri* 
dence  tended  to  show  might  have  diverted  the 
engine  to  that  track,  though  the  switdi  was  set 
for  another  track,  testimony  was  admissible 
that  a  day  or  two  after  the  accident  a  bent 
switch  point  was  taken  from  sach  switch  or 
from  another  switch,  though  the  witness  could 
not  state  from  whidt  switch  the  w^t  was  tak- 
en: no  acddent  having  oocnrred  at  tiie  ottier 
■witch. 

[Ed.  Note.— For  other  eases,  see  Ibster  and 
Servant  Cent  Dig.  1  918;  Dee.  Dig.  |  270l*] 

2.  MAsm  AHD  SiavAiiT  d  270*)— iKjuans 
TO  Sebvaht— AoHisaiBiuTr  or  E^xdehcb— 

CONOJTIONS  AtTEB  iNJinTT. 

The  admission  of  the  evidence  did  not  vio- 
late the  rule  that  evidence  of  repaiia  aft»r  the 
accident  la  Inadmissible  to  diow  n^Ugoiee ;  its 
purpose  here  being  to  show  the  cause  ci  the  ao- 

cidenL 

[Ed.  Note.— For  other  caaea.  see  Master  and 
Servant  Cent  Dig.  |  018;  De&  Dig.  |  270.*] 

8.  If  ASTEB  AND  SEaVAITT  (|  285*>— INJURIES— 

AonoHS-JuBT  QuEBnoir— Cause  or  Aca- 

DXHT. 

In  a  servant's  action  for  Injuries  sustained 

by  an  engine  running  In  on  a  track  other  than 
that  for  which  the  iwitcb  was  usually  set  and 
Btriklng  can  between  whlcli  plaintiff  was  work- 
ing, whether  tbe  engine  ran  In  on  the  wrong 
switch  because  the  switch  was  set  for  that  track 
or  because  the  switch  point  was  bent  keU  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec  Dig.  {  280.*] 

4.  Neouoekce  (i  181*)— Adhissxbilitt  or 
Evidence— BXTAXBS  Arm  Accidkht. 

As  a  general  mle,  evidence  <d  repairs  made 
after  the  accident  is  not  admissible  to  ahow  an- 
tecedent negligence. 

[Ed.  Note.— For  other  cases,  see  Neicllance. 
Cent  Dig.  iS  255.  250;  Dec.  Dig.  {  I31.*] 

5.  Mabteb  aitd  Sbbvant  (I  177*)— Fellow 
Sebvants— Incohpetgnct  op  FEtxow  Seit- 

ANT— MASTBB'S  NBOUQENCB. 

A  servant  cannot  recover  for  Injuries  caoMd 
by  the  negligence  of  a  fellow  servant  unless  dw 
latter  was  Incompetent  and  the  master  knew, 
or  ahould  have  known,  that  fact 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  SS2;  Dec  Dig.  |  1TT.«] 

6.  Mastbb  and  Sebvaht  (S  28T*)  —  Injubibs 
TO  Sebvaht— CoHPETENCT  or  Fellow  Sixt- 
AHT— QuEsnon  roB  Jubt. 

Id  a  servant's  action  for  injuries  caased  by 
an  engine  mnning  in  on  the  wrong  switdi  and 
Btrihing  can  while  plaintiff  was  between  them, 
where  plaintiff  claimed  the  engineer  would  ban 
discovered  he  waa  on  the  wronc  timck  if  he  Iiad 
not  been  deat  whether  the  en^aeer  was  Ibooib- 
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petent,  uid,  if  so,  whether  the  company  knew  or 
should  bare  known  it,  htM  tor  the  Joir. 

[Ed.  Note^For  othar  euaa,  tee  Haater  and 
Servant,  Dec.  Dig.  S  287.*] 

7.  MABTKB  and  SKBVAKT  (I  270*)— IlTJTTBIEi 

TO  Skbtaut— AouissiBiLiTX  OF  Evidence. 
In  a  aerraiifs  action  for  injuries  caused  b; 
an  entwine  running  in  on  the  wrong  switch,  and 
striking  can  between  which  plalntiflF  was  work- 
ing, where  defendant  claimed  that  the  engine 
ran  in  on  that  track  because  the  switch  liad 
been  changed,  plaintiff  could  prove  that  the 
switch  was  not  locked  at  the  time,  and  that  the 
yard  switches  were  usually  locked  and  that  one 
bad  been  until  within  a  year,  as  tending  to  show 
negligence  In  not  locking  the  switch. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  92fi ;  Dea  Dig.  |  270.*] 

&  Tbial  (J  178*)— DiBBcnoK  of  Veedict— 

HXAaZNG, 

On  motion  for  the  direction  of  a  verdict  in 
a  servant's  action  on  the  ground  of  contribu- 
toty  negligence,  the  evidence  should  be  consid- 
ered in  the  light  most  favorable  to  plaintiff, 
and,  if  there  was  evidence  tending  to  show  that 
he  was  exercising  the  care  of  a  prudent  man  un- 
der the  circumstances,  the  motion  coald  not  be 
granted. 

(Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  H  401-403 ;  Dec  Dig.  I  178.*] 

9.  NEOLIOENOE  (S  188*)— ConTBIBDTOBT  NEO- 
LIOBNCE— i^UESnON  FOB  JCBT. 

If  the  evidence  to  show  contributory  negU- 

Sence  jusUSes  opposing  Inferences,  the  question 
I  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent.  INg.  I  277 ;  Dec  Dig.  f  136.*] 

10.  MaBTEB  ARD  SeBVANT  (I  280*)— IKJVBIBS 

ro  Sbbtart  —  CoNTBiBuronr  Neouoercs— 

QUEOTION  FOB  JUBT. 

In  a  servant's  action  for  injuries  sustained 
by  a  switch  engine  striking  can  while  plaintiff 
was  climbing  throogli  thenu  whether  plaintiff 
ought  to  have  known  of  ths  dknger  and  was  nsg* 
Iig«nt  In  climbing  between  the  can  under  the 
circomstances  kcld  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  288.*] 

11.  MAffTEB  and  SeBVANT  ({  206*)— INJUBIES 
TO  SE&VANI^lRSTBUCTlOnS— COHTBIBUTOBT 

NnuaBNCB— Khowledoe  of  Dahqeb. 
In  a  servant's  action  for  Injuries  sustain- 
ed by  an  engine  striking  can  while  plaintiff  was 
climbing  between  them,  an  instruction  that,  to 
find  for  plaintiff,  the  jury  must  find  the  exist- 
ence of  one  of  the  acts  of  negligence  diarged. 
and  that  plaintiff  was  not  himself  negligent,  and 
did  not  know  the  danger,  was  defective  for  not 
calling  the  jury's  attention  to  plaintiff's  situa- 
tion and  instructing  that  he  was  chargeable  with 
knowledge  of  the  danger  that,  in  the  exertise 
of  the  care  of  a  prudent  man,  be  might  have  ob- 
tained, as  well  aa  with  his  actual  knowledge 
thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  296.*] 

12.  Tbial  (|  194*}— Inbtbuction»— Ihtasioh 
OF  Pbovince  of  Juby. 

In  a  servant's  action  for  injuries  sustained 
by  an  engine  striking  cars  while  plaintiff  wa« 
climbing  between  them,  where  the  evidence 
made  it  a  jury  question  whether  he  was  negligent 
in  going  between  them,  an  Instmction  that  it 
is  the  duty  <^  tn  ordinarily  prudent  man  to 
look  for  moving  engines  before  going  between 
can  in  a  railroad  yard,  and  the  f^Inre  to  do  so 
is  negligence,  was  properly  refused,  as  being  in 
effect  a  motion  for  a  verdict 

lEA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  430-466 ;  Dec.  Dig.  §  104.*] 


BxceptiouB  fn»n  Essex  Ctmnty  Oonrt; 
Willard  W.  Miles,  Jadge. 

Action  by  Stephw  Place  against  the  Grand 
Trunk  Railway  Oompany  lu  On"H4iq.  Judg- 
m«it  for  plalntur,  and  defendant  ttscepts. 
Reversed  cmd  remanded. 

Bee,  also,  80  Yt.  190,  67  Atl.  54S. 

Ai^ed  befwe  ROWELL,  C.  J.,  and  TX- 
LBR,  MUNSOM.  and  WATSON,  JJ. 

Herbert  W.  Blake,  for  iriRintlfl.  L. 
Higtat  and  H.  B.  Am^,  for  defendant 

TTLiat,  J.  Tbe  record  sbows  tbat  15  ez- 
ceptloDB  were  taken  by  the  defendant  to  tbe 
admission  of  evidence  of  which  Nos.  8,  9^  10^ 
14,  and  IB  are  waived.  Nob.  1  and  2  are  not 
Instated  upon  lu  the  brief.  Nm.  4,  6,  6,  7, 
11,  and  12  relate  to  the  switch,  and  are  con- 
Bldered  under  one  bead  in  the  brief.  Bzcep- 
tions  were  alBo  taken  to  the  chaige  as  given 
by  tbe  court  and  to  hlB  nntosicm  to  charge- 
The  location  of  the  tradca  In  tba  defendantfs 
railroad  yard  at  Island  Pond  la  folly  stated 
in  the  opinion  In  Place  v.  Grand  Trunk  By. 
Co.,  80  Vt  108,  67  Ati.  646.  The  northerly 
track,  Na  1,  waB  tbe  boiler  house  track,  and 
it  and  No.  2,  cfllled  in  the  trial  the  "ash  pit 
track.'*  were  connected  by  a  spilt  switch. 
No.  8  also  led  to  the  ash  pit  which  was  sitn- 
ated  between  the  coal  chute  and  the  boiler 
bouse.  No.  5  led  past  the  coal  dinte^  and 
Na  6  went  upon  it  There  was  a  qiUt 
switch  In  No.  8,  about  10  feet  south  of  the 
other  switch.  These  were  the  ouly  qtlit 
switches'  In  that  part  of  the  yard.  An  en- 
gine was  being  backed  to  the  weit  on  tra<ft 
Na  1,  and  Boolet  tiie  hostler  In  charge,  in* 
t»ided  to  go  upon  the  aah  pit  track  Na  2, 
Bupposliv  ttiat  the  switch  was  set  for  that 
track,  but  the  mgine  continued  vpoa  tntk 
No.  1  and  struck  the  first  of  a  string  of 
four  or  five  coal  cars  tbat  stood  there,  knock- 
ed tbem  along  tJie  track,  and  caused  the  col- 
llBlon  by  whidi  the  plaintiff  was  Injured; 
both  feet  being  badly  crushed.  The  hostler 
was  hard  of  hearing,  me  swlt^  was  equip- 
ped with  a  swltdi  tablet  wbldi,  tiie  deflmd- 
anfs  evidence  tended  to  show,  was  set  in  a 
manner  that  Indicated  tliat  ttie  swltdi  was 
placed  to  let  the  engine  upon  track  Na  1. 
The  hostler  did  not  look  to  see  liow  the 
swl^  target  was  placed  as  lie  approached 
It  with  his  engine.  It  was  bis  du^  to  ol>- 
serre  the  position  of  the  target  aiMi,  if  he 
had  looked,  he  could  luTe  seen  it  and.  If  it 
was  set  wnmg,  have  avoided  the  collision. 
The  switch  stand  was  not  then  equipped 
with  a  lock,  though  It  had  been  till  vrltbin 
six  months  or  a  year  of  the  accident  and  It 
was  the  defendant's  custom  to  have  locks 
upon  similar  swlti^es  in  the  yard. 

The  deffflidant's  evidence  tended  to  show 
that  tbe  engine  took  track  No.  1  because 
the  switch  had  been  turned  and  was  open 
for  that  track.  It  admitted  that  the  ac- 
cident was  caused  by  tbe  negligence  of  Bou- 
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let,  and  (me  ground  of  defense  was  that  It 
was  not  reqioDfllble  for  the  act  of  the  plain- 
tiff's fellow  servant.  Hie  plaintiff  claimed 
that  the  negligence  was  the  defendant's,  and 
he  Introduced  evidence  from  which  he  con- 
tended that.  If  the  switch  wes  set  for  the  ash 
pit  track,  yet,  If  the  points  to  the  switch 
rails  were  bent  or  brok«),  the  engine  might 
have  gone  upon  track  No.  1,  though  the 
switch  was  closed  to  that  track.  The  de- 
fendant claimed  that  there  was  no  evidence 
snfflclently  definite  to  tend  in  any  manner 
to  prove  that  s  bent  or  broken  switch  point 
existed  «t  the  time  of  the  accident,  and  cer- 
tainly none  to  Identify  it  as  the  one  In  track 
No.  2. 

1.  The  exceptions  state  that  there  was  no 
evidence  tending  to  show  that  the  switch 
point  was  bent  or  broken,  unless  the  testi- 
mony of  certain  witnesses  tended  to  show  It, 
which  must  be  considered. 

Martin  Gleeson,  a  competent  expert  wit- 
ness, testified  that,  in  bis  opinion,  If  the 
■witch  was  set  for  the  ash  pit  track,  and  the 
point  of  the  swltdi  was  bent  or  broken,  the 
engine  would  be  as  likely  to  go  In  on  the 
boiler  house  track  as  on  the  aeb  pit  track; 
tiiat,  If  several  cars  were  passing  aioog, 
some  would  be  llke^  to  take  one  track  and 
some  the  other. 

Perry,  the  defendant's  yard  foreman,  testi- 
fied that  he  i^aced  four  or  five  coal  cars  on 
track  Na  1  the  forenoon  of  the  accident; 
that  there  was  me  car  on  that  track  before; 
that  the  track  would  bold  only  flte  or  six 
cars;  that  about  8  o'clock  that  momlpg, 
after  setting  the  cars  on  there,  he  turned  the 
switch  for  the  ash  pit  track  for  which  it  was 
moat  comnKmly  set,  thoogli  the  other  track 
was  sometimes  naed  two  or  three  times  a 
day  fbr  storing  coal  cars;  that  the  ash  pit 
traA  was  used  10  or  12  times  a  day,  and 
engines  went  to  the  ash  pit  to  be  cleared  of 
ashes;  that  he  had  no  knowledge  of  the 
swltiA  being  dianged  that  morning  before 
the  ac<^dent ;  that  sectlonmen  were  at  work 
around  there,  hut  no  me  had  authority  to 
change  It 

Bonlet  testified,  in  substance,  as  before 
stated. 

Moore,  a  fireman,  testified  that  be  was  on 
the  ei^iine  -with  Bonlet  at  the  time  of  the 
accident ;  that  he  turned  the  switch  for  the 
ash  pit  track  after  the  acddeot,  and  that 
the  engine  thea  passed  over  it;  that  the 
switch  rails  and  jffOniM  were  In  good  condi- 
tion, not  bent  nor  broken;  that  sectlonmen 
were  working  around  there  that  forenoon  on 
tlw  switehes,  but  he  oould  not  say  what 
ones;  that  he  saw  no  one  turn  the  switch, 
end  saw  no  ime  go  on  that  track  aftOT  Perry 
placed  the  coal  cars  on  track  No.  1. 

Aldilch,*  a  brakenan,  testified  that  he  and 
a  fellow  workman  were  passing  along  tracks 
Nob.  1  and  2  a  day  or  two  aftw  the  acci- 
dent, and  saw  sectlonmen  at  work  upon  one 
of  the  ash  pit  switches,  but  he  could  not  say 
which  one;  that  they  had  taken  np  an  old 


rati  whldi  had  a  bait  or  Intften  switch  point 

and  placed  It  on  a  car. 

Dennis  Oleeson,  a  car  repairer,  was  with 
Aldrich,  and  testified,  as  he  did,  that  he  saw 
men  take  a  bent  switdi  rail  from  one  of  the 
two  switches,  but  he  could  not  say  which 
one. 

The  defendant's  evidence  tended  to  show 
that  the  switch  rail  at  this  switch  was  not 
bent  nor  out  of  r^lr. 

The  defendant  excepted  to  the  Introduction 
of  all  the  evidence  relating  to  a  broken 
switch  rail,  and,  after  its  admission,  moved 
to  have  it  struck  from  the  record,  whldi 
motion  was  denied  and  the  defmdant  except- 
ed. It  also  excepted  to  the  submission  by 
the  conrt  to  the  jury  of  the  question  wheth- 
er, up<m  the  evidence,  the  plaintiff  had  made 
out  his  daim  that  there  was  a  b^t  switch 
point  in  the  switch  In  cratroversy.  The  de- 
fendant's contention  is  that  the  evidence  did 
not  point  to  the  swltdi  In  question,  and  that 
the  Jury  were  obliged  to  "guess**  which 
switch  it  was  that  the  workmen  were  rqieir' 
Ing. 

This  evidence  traa  Introduced  by  the  plain- 
tiff as  a  part  of  lila  opailng  case  as  tending 
to  establish  the  essential  fact  of  the  defend- 
anfa  negligence.  It  waa,  in  brief,  that  the 
engine  went  wrong,  the  plaintiff  claiming  for 
one  cauae^  the  defendant  anothn.  plain- 
tiff's evidence  tended  to  show  that,  if  a 
switch  rail  point  was  bent  ot  broken,  tliat 
might  have  been  the  cause,  althougli  the 
switdi  was  set  fbr  the  ash  pit  track.  A  beat 
or  brofcoi  switch  ran  waa  taken  from  <ne 
of  ttie'  two  switehes  a  day  or  two  aftor  the 
accident,  but  the  wltnessea  could  not  say 
whldi  one.  No  aoddent  had  occnrred  at 
awltch  Na  8.  In  flieae  drcnmatanoos  the 
evidence  was  admissible.  The  d^tadant*s 
claim  about  the  oolllslai  may  have  been 
more  probable  tlian  the  plalntlfTs,  bnt  the 
plaintiff's  evidence  tended  to  show  that  It 
happened  by  reason  of  an  Imperfect  ran. 
Therefore  It  became  a  qnesHon  for  the  jury 
to  decide. 

2.  It  is  the  general  rule  that  evidence  of 
repairs  made  after  an  accident  haa  occurred 
Is  Inocnnpetait  to  show  anteced«it  negligence 
on  the  part  of  a  railroad  company.  Tnre 
Haute,  etc  R.  Ca  t.  Glm,  123  Ind.  IB^  S3 
N.  E.  96S,  7  U  R.  A.  B88,  18  Am.  St 
808;  Shinners  r.  Proprietors  of  IMka  t 
Canals,  IM  Mass.  108,  28  N.  B.  10,  12  L.  Jt 
A  S64,  26  Am.  St  Rep.  226;  Dale  t.  LaA. 
ft  W.  R.  Od.,  73  N.  T.  468;  Columbia  &  P- 
B.  R.  Co.  Hawthorne,  144  C.  S.  202,  12 
Sup.  Ct  B91,  86  L.  Ed.  40S.  But  this  rale 
does  not  apply  to  ttie  present  case.  Here  an 
accident  had  happened,  and  the  qnesthm 
was:  Which  of  the  two  causes  which  the 
evidence  tended  to  show  existed  was  the 
more  likely  to  have  produced  it?  However 
dear  It  may  have  seemed  to  counsel  or  evw 
to  the  court  that  It  was  caused  1^  a  misplac- 
ed switch,  there  was  evidence  tending  to 
show  another  cause,  so  that  it  was  the  duty 
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of  the  ooart  to  sobmlt  the  qnestUm  to  the 

Jury. 

3.  The  plaintiff  could  not  recover  If  the 
accldeut  happened  through  the  negligence  of 
his  fellow  aerrant  Bonlet,  unless  he  was  in- 
competent, and  the  defendant  knew  or  ought 
to  have  known  of  hla  Incompetency.  The 
plalntUf  claimed  that  Boolet  was  deaf,  and 
that  his  deafness  would  be  likely  to  prevent 
bis  hearing  the  clicking  sound  caused  by  the 
«iglne  in  going  over  a  swltdi.  Boulet  teetl- 
fled  that  he  did  not  hear  the  click  when  the 
engine  went  over  the  switch,  and  that  the 
first  thing  that  apprised  hUn  that  he  was  on 
the  wrong  track  was  the  click  of  the  wheel 
later  as  it  pMsed  over  the  frog;  that  he 
then  looked  up,  and  saw  where  he  was  going. 
If  he  had  heard  the  switch  dick,  he  might 
have  been  forevramed  and  stopped  his  engine 
in  time  to  avoid  the  collision.  The  defend- 
ant's evidence  was  that  Bonlet  had  been  in 
Its  employ  several  years ;  that  his  deafness 
did  not  disqualify  him  for  the  performance 
of  bis  du^,  and  that  he  was  a  competent 
hostler.  Whether  upon  all  the  evldmce  he 
was  competent,  and  whether,  If  incompetent, 
the  defttidant  knew  It  or  ought  to  have 
known  it,  were  questions  of  fact  for  the  Jury 
to  decide. 

4.  It  was  clearly  competent  for  the  plain- 
tiff to  prove  that  there  was  no  lock  upon 
this  switch,  that  until  within  a  year  It  had 
been  kept  locked,  and  that  locks  were  com- 
monly used  by  the  defendant  upon  similar 
switches  In  that  yard.  Upon  the  defendant's 
theory  of  the  cause  of  the  accident,  the  Jury 
ml^bt  have  Inferred  that  a  lock  would  have 
prevented  a  misplacement  of  the  switch.  It 
was  held  in  Carrow  v.  Barre  R.  Co.,  74  Vt 
176,  S2  Atl.  637,  which  was  an  action  for 
Injniles  received  at  a  grade  crossing,  that 
evidence  that  there  was  no  flagman  at  the 
crossing  was  admissible  as  a  part  of  the 
surroundli^  circumstances,  although  the  de- 
fendant was  not  bound  to  keep  a  flagman 
there.  See  Smith  v.  a  V.  R.  Co.,  80  Vt  208, 
67  Atl.  &35. 

5.  When  the  plaintiff  received  the  Injury 
complained  of  he  had  been  in  the  defendant's 
employment  seven  days  shoveling  coal,  most 
of  the  time  at  the  coal  chute,  loading  ten- 
ders with  coal.  He  had  worked  for  the  de- 
fendant In  the  railroad  yard,  shoveling  snow, 
10^  days  at  one  time  and  3  or  4  days  at 
another  time,  the  last  time  about  a  week 
before  he  b^an  hoveling  coal,  and  the  other 
about  a  week  before  that  When  be  shovel- 
ed snow,  be  worked  upcm  all  the  tracks  In  the 
Island  Pond  yard,  and  helped  clear  out  the 
■withes.  This  seems  to  have  been  all  of  his 
experience  in  working  about  railroads,  en- 
gines, and  frelght.cars.  He  had  been  a  farm- 
er except  three  years,  when  he  had  worked 
in  a  print  mill.  He  was  67  years  old.  6  feet 
4  inches  In  helght>and  for  anything  that  ap- 
peared a  mon  of  ordinary  intelligence; 

On  the  morning  of  rebmary  2,  1906,  the 


plaintiff  went  by  direction  of  the  defendanfs 
foreman.  White,  from  the  coal  chute,  a  dis- 
tance of  75  to  100  feet  to  the  boiler  house, 
to  assist  In  unloading  a  coal  car  that  stood 
on  track  No.  1,  called  the  boiler  house  trade. 
To  reach  that  building,  he  went  north,  cross- 
ing tracks  Nos.  5,  4,  3,  2,  and  1.  The  car  to 
be  unloaded  stood  near  the  building — some 
witnesses  said  from  12  to  18  inches,  others 
from  18  to  26  indies.  The  east  end  of  the 
building  and  the  east  end  of  the  car  were 
about  on  a  line.  A  string  of  four  or  Ave 
loaded  coal  cars  was  standing  on  track  No. 
1 ;  the  one  at  the  west  end  then  being  three 
or  four  feet  from  the  car  that  was  to  be 
unloaded.  It  appeared  that  this  space  had 
generally  been  kept  op^  sometimes  15  feet 
wide,  so  that  the  defendant's  workmen  could 
pass  through  as  they  had  occasion  to  go  to 
the  boiler  house.  It  was  also  used  by  them 
in  wheeling  cinders  from  the  boiler  house. 

On  this  occasion  the  plaintiff  and  a  fellow 
workman,  Boin,  passed  through  this  space 
between  the  cars,  entered  the  building  by  a 
door  at  its  east  end,  which  was  the  usual 
place  of  entrance,  opened  the  windovrs 
through  which  the  coal  was  to  be  shoveled, 
and  then  went  out  and  climbed  upon  the 
car  at  Its  east  end.  The  plaintiff  unloaded 
the  west  end  and  Boln  the  east  end.  When 
it  was  unloaded,  Boln  got  down  over  the 
east  end,  and  went  Into  the  boiler  bouse. 
The  plaintiff  took  his  pick  and  shovel  and 
walked  in  the  car  to  its  east  end  to  go  down 
where  he  went  up.  He  set  his  tools  down 
inside  the  car,  dlmbed  up  to  the  platform 
or  shelf,  reached  back  and  got  his  tools,  and 
threw  them  over  upon  the  ground,  and  be- 
gan to  descend  towards  the  space  between 
the  cars.  The  plaintiff  described  the  accident 
as  follows:  "  ♦  •  •  When  I  was  climbing 
down,  I  put  my  foot  on  the  draw  iron  to 
reach  down  to  get  onto  the  brake  beam  with 
the  other  foot  to  step  down,  and,  Just  as  I 
had  got  my  foot  placed,  the  engine  came 
along  and  collided  with  three  or  four  cars 
that  were  In  front  and  shoved  them  up  onto 
the  one  that  I  was  getting  off  from."  Pur* 
ther  on  he  testified:  "When  I  got  over  onto 
the  platform,  the  shelf,  I  turned  then  to  step 
down.  •  •  •  Had  my  right  hand  on  the 
brake  rod  and  the  other  hold  of  the  handle 
at  the  end  of  the  car.  *  •  •  One  foot  was 
placed  on  the  draw  iron,  and  the  other  one 
I  dont  know  exactly  where  it  was."  He 
testified  that  he  was  attempting  to  put  It 
onto  the  brake  beam,  which  he  aald  was  a 
foot  and  a  half  below  the  platform  and  went 
in  under  it  eight  or  ten  inches — under  the 
end  of  the  car.  In  answer  to  questions  he 
testified  that  the  brake  rod  was  pretty  near 
the  center  of  the  end  of  the  car,  "  •  •  • 
right  on  the  side  of  the  draw  iron";  that 
what  he  took  hold  of  was  the  handle  fasten- 
ed on  the  end  of  the  car,  sometimes  called 
the  grab  Uron;  that  this  handle  "was  on  the 
end  of  the  car  rl^t  down  close  to  the  side"; 
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that  the  grab  Iron  waa  placed  borteontally 
on  the  car;  tliat  he  placed  bis  lU^t  foot 
on  the  drawbar,  and  was  attempting  to 
place  tbe  other  on  the  brake  beam  bo  as  to 
step  down;  that  he  did  not  know  that  there 
was  a  spring  In  tbe  drawbar  that  allowed 
It  to  shut  In  fX  pull  out.  He  further  tes- 
tlfied  tbat  lie  had  no  notice  or  knowledge 
that  cars  were  likely  to  dinnt  on  that  track. 
On  cross-examination  tbe  plaintiff  testified 
that  he  knew  that  track  No.  1  was  used  for 
the  storage  of  coal  cars;  that  he  saw  this 
string  of  cars  on  the  track  when  be  went  to 
work  tbat  morning;  that  no  others  were 
placed  there  wblle  he  was  tiiere  at  work; 
tbat  In  climbing  upon  the  car  from  the  pas- 
sageway be  put  his  foot  upon  the  brake 
beam  and  bis  knee  up  on  the  ahelf,  and  did 
not  use  the  drawhead.  Upon  being  recalled, 
tbe  plaintiff  testified  that  he  had  no  knowl- 
edge that  the  point  of  the  split  switch  was 
bent  or  broken,  and  that  he  had  no  knowl- 
edge that  It  had  no  lock  upon  it;  that,  If 
any  cars  had  been  placed  upon  the  track 
while  he  was  upon  the  car  he  should  have 
known  It  by  the  noise,  and  tbat  a  switch- 
man would  haye  been  there  motioning;  that 
the  coal  upon  some  of  the  cars  was  piled 
up  higher  than  the  body  of  the  car  so  as 
to  obstruct  his  view  In  that  direction;  also, 
that  In  getting  down  from  the  car  he  looked 
for  a  stirrup  and  found  none. 

The  defendant's  evidence  tended  to  show 
that  there  were  stirrups  and  handles  on  all 
four  corners  of  the  car  and  in  perfect  condi- 
tion. Except  as  a  convenience  to  himself 
In  sooner  reaching  the  passage,  there  was 
no  apparent  reason  why  the  plaintiff  should 
not  have  got  down  at  the  southwest  cor- 
ner of  the  car  and  walked  along  the  south 
side  of  It  to  tbe  passage.  It  Is  not  clear 
that  be  conld  bare  got  down  on  tbe  north 
side  and  rocbed  tbe  door  by  going  between 
the  car  and  tiie  bnUdlng,  as  tbe  space  was 
narrow.  The  plaintiff  admitted  on  erose- 
»amlnatlon  that  he  bad  obMrved  the  move- 
ment of  cars  and  engines  upon  the  tracks 
In  tbe  vldnlty,  the  method  of  coupling  cars 
and  engines,  and  tbe  liability  of  frali^t  cars 
to  be  knocked  aloi^c  tbe  track  when  struck 
by  an  engine,  and  knew  Uiat  tiM  drawbeads 
were  liable  to  come  together  with  a  stnmg 
Impact  Tbe  morning  of  the  accident  was 
bright  and  clear.  The  plalntUTa  car  stood 
at  the  west  aid  of  the  track,  ao  tbat  danger 
could  only  come  from  ttie  otter  direction, 
yet  for  convralraice  In  descending  be  turned 
his  back  to  the  east  He  denied  seeing  the 
engine  upon  that  track,  and  bis  evidraice 
tended  to  show  tbat  coal  was  loaded  ao  high 
upon  some  of  the  cam  that  were  standing 
there  tbat  be  could  not  bate  seen  an  siglne 
coming  down  the  boiler  boose  track. 

At  tbe  close  of  all  tbe  evidence,  the  de- 
fendant  moved  (or  tiie  direction  of  a  verdict 
upon  tbe  ground  of  the  plalntlfTs  contribu- 
tory negligence.   In  deciding  ttils  motion,  It 


was  the  duty  of  the  court  to  consider  the 
evidence  In  the  light  most  favorable  to  the 
plaintiff.  If  there  was  evidence  tending  to 
show  that  he  was  In  the  exercise  of  ttie  care 
and  prudence  of  a  prudent  man  under  like 
circumstances,  tbe  motion- could  not  be  grant- 
ed. Boyden,  Adm'r,  v.  FItchbnrg  Ry.  Ca,  72 
Vt  88,  47  Atl.  409,  and  cases  cited  In  the 
opinion.  This  has  long  been  the  settled  rule 
of  law.  Tbe  plaintiff's  experience  In  work- 
ing upon  and  about  engine  and  freight  cars: 
tbe  fact  tbat  tbe  passage  was  generally  kept 
open  and  tbat  tbe  plaintiff  vras  attempting 
to  reach  It  when  he  was  descending  from  tbe 
car;  tbat  this  was  the  most  direct  and  tbe 
usual  way  to  reach  the  building  wtaleb  his 
Aitty  required  bim  to  enter  to  close  the 
windows;  tbat  the  string  of  coal  cars  bad 
stood  there  two  bonrs  or  more,  wltb  no  en- 
gine attached  and  ^th  no  warning  or  sign 
thst  th^  were  about  to  move;  tbe  time  ft 
would  take  him  to  descend— were  all  nuitters 
for  tbe  consideration  of  tbe  Jury.  If  tbe 
coal  waa  plied  so  bigb  upon  some  of  the 
coal  cars  that  be  could  not  have  seen  tbe 
approaching  engine  as  he  tamed  bis  fiioe 
to  tbe  west  to  facllltato  ttie  act  of  getting 
down,  It  could  not  be  held  as  matter  of 
law  that  that  act  was  negligent  Wbether 
he  could  have  seen  it  was  a  controverted 
question.  If  he  had  seen  or  could  have  seei 
it  when  It  was  east  of  the  swlteta,  it  was 
for  tbe  jnry  to  say  wbetlier  be  shonld  tiave 
watched  it  and  discovered  which  track  It 
took  at  tbe  switch;  no  warning  or  signal 
1>eing  given  to  htm.  Bn^es  were  constant- 
ly going  to  tbe  asb  pit  to  be  cleaned.  Tbej 
went  less  frequently  Into  track  No.  1.  If  be 
conld  have  seen  the  switch,  the.  evidence  does 
not  make  It  clear  that  be  coidd  have  told 
which  track  tbe  engine  had  taken.  Ibe  clr- 
cumstances  attending  tbe  accidental  passing 
of  the  engine  onto  the  boiler  bonse  track 
were  somewhat  different  from  what  they 
were  when  an  engine  was  sent  there  to  re- 
move a  coal  car. 

Tbe  rule  waa  correctly  stated  In  Place  v. 
Grand  Trunk  R.  Co.,  80  Vt  196,  67  AtL  545: 

•  •  •  If  there  are  opposing  inferraces 
to  be  drawn  from  tbe  evidence  bearing  npm 
the  question  of  contributory  negligence,  •  *  • 
that  question  must  be  submitted  to  tbe  Jury." 
See  cases  cited  In  the  opinion.  It  cannot  t>e 
held  as  a  matter  of  law  that  In  tbe  drcum- 
stances  of  the  case,  the  plaintiff  had  or  was 
chai^able  with  such  knowledge  of  danger 
tiiat  he  was  guilly  of  contributory  negligence 
In  attempting  to  descend  from  tbe  car.  It 
was  for  the  Jury  to  say  whether  he  reason- 
ably ought  to  have  known  of  the  danger  at* 
tiding  the  act  Onr  <sses  upon  this  point 
are  so  numerous,  and  several  are  so  recmt, 
that  it  Is  not  necessary  to  restate  them.  Tbe 
leading  ones  were  cited  in  tbe  opinion  In  this 
case  when  it  was  here  brfore.  nils  case  is 
onllke  Latr^onllle  T.  B.  *  B.  By.  Co.,  63 
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Tt  SS6,  22  AtL  esa,  where  tbe  platntlff  waa 
an  experienced  car  Inqiector,  and  knew,  when 
be  went  under  the  car  to  repair  It,  the  danger 
of  cars  being  ahunted  against  his  car.  No 
one  connected  with  defendant  company  knew 
of  that  danger  better  than  he  did.  The  case 
Is  also  unlike  the  Magoon  Case.  The  motion 
to  direct  a  Terdlct  was  properly  denied. 

6.  The  defendant  contends  that  there  waa 
error  In  the  charge  in  omitting  full  InBtrno 
tlons  upon  the  subject  of  contributory  neg- 
ligence. The  court  carefully  pointed  out  to 
the  Jury  the  three  claims  made  by  the  plain- 
tiff of  the  defendant's  negligence— the  want 
of  a  lock  upon  the  switch,  a  switdi  rail  out 
of  repair,  and  the  hostler's  Incompetency — 
tbat,  to  entitle  the  plaintiff  to  recorer,  they 
must  find  one  or  more  of  these  claims  sus- 
tained ;  that  the  negligence  found  was  the 
proximate  cause  of  the  accident;  tbat  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence; and  that  he  did  not  know  of  the 
danger.  In  the  discussion  of  each  of  these 
clalme  ci  negligence,  the  Instruction  was  that, 
if  the  Jury  found  them  or  either  of  them 
made  oat,  the  plaintiff  was  entitled  to  re- 
cover unless  he  knew  of  the  danger,  omitting 
the  usual  instruction,  "or  he  ought  to  bare 
known  and  comprehended  it"  It  was  mani- 
festly an  important  question  of  fact  for  the 
Jury  to  decide  whether  or  not  the  plaintiff 
was  guilty  of  contributory  negligence  In  de- 
scending from  the  car  In  the  manner  testified 
to  by  him,  yet  the  court  gave  the  Jury  no 
speeifle  instnictlon  upon  this  branch  of  the 
casb  Hw  charge  must  be  hdd  Inadeqwite, 
In  that  the  attentlmi  at  the  Jury  was  not 
called  to  the  altnatlcm  in  which  the  plabitiff 
placed  hlmadf  and  to  the  degree  of  care  and 
prndence  that  he  was  bound  to  exercise  in 
▼lew  <rf  the  danger.  He  was  chargeable  with 
knowledge  of  the  danger  that  In  the  exer- 
cise of  the  care  of  a  prudent  man  he  ndght 
have  obtained  as  wen  as  with  the  knowledge 
that  he  actually  poaseawd,  and  the  jury 
Should  have  been  so  Instructed  to  enable 
them  to  determine  whether  or  not  the  plain- 
tiff was  guilty  of  ctmtributory  negligence. 
Without  such  Instruction,  they  might  well 
have  understood  that  the  plaintiff  was  diarge- 
aUe  only  with  knowledge  of  the  danger  that 
he  saw,  and  not  with  knowledge  of  the  dan- 
ger that  he  might  have  seen  by  the  exercise 
of  the  requisite  degree  of  care. 

7.  The  sixth  request  to  charge  was:  "Tbat 
the  duty  to  look  about  for  moving  engines 
and  cars  before  putting  himself  between  two 
cars  in  a  railroad  yard  In  such  a  way  that 
he  would  be  crushed  If  the  cars  came  togeth- 
er is  the  duty  of  any  ordinarily  prudent  man, 
and  a  failure  to  so  look  Is  negligence  as  a 
matter  of  law."  This  was  In  effect  a  motion 
for  a  verdict,  and  has  already  been  consid- 
ered. 

Judgment  reversed,  and  cause  remanded. 


WILLIAMS  V.  SMITH. 

(Snpitme  Ooort  of  Rhode  Island.   Fsb,  12, 

1909.) 

ExcBPnoKs,  Bnx  or  (S  48*}— Nones  or  Vtl- 

ITHQ  AKD  HEABIRO. 

Where  plaintiCTB  attorney,  on  learning  that 
the  bill  of  exceptions  and  transcript  ol  erideBce 
had  been  filed,  and  prior  to  the  allowance  of  tlie 
exceptions,  sent  the  Judge  who  presided  at  the 
trial  a  letter  containing  every  ODjection  to  the 
allowance  of  the  bill  of  exceptions  that  he  now 
relies  on,  the  jodge,  wlio  considered  and  acted 
on  sacb  matters,  was  justified  in  believing  that 
plaintiff  desired  no  farther  or  other  hearing  on 
the  allowance  of  the  exceptioos,  so  that  there  la 
no  merit  in  her  motion  to  dismiss  the  bill  of  «• 
ceptions  for  want  of  notice  of  the  filing  there- 
of, or  for  Ia<^  of  notice  of  the  hearing  thereof, 
under  superior  eonrt  role  No.  81. 

[Ed.  Note^For  other  casss^  sas  Exertions, 
Bill  of,  Dec  Dig.  1  4&*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Darius  Baker, 
Judg& 

Action  by  Hope  T.  Williams  against  Clar- 
ence A.  Smith.  Plaintiff  moves  to  dismiss- 
defendant's  bill  of  exceptions.  Denied. 

See^  also,  68  Atl.  80a 

James  Harris  and  Irving  Champlln,  for 
plaintiff.  Marquis  D.  L.  Mowiy  and  Louls- 
L.  Angell,  fM  defendant 

PER  CURIAM.  There  Is  no  merit  in  th& 
plaitttlCF's  motion  to  dismiss  the  defendant's 
bill  of  exceptions  for  want  of  notice  of  the 
filing  thereof,  or  for  lack  of  notice  of  the 
hearing  thereon,  under  the  provisions  of  rule 
Ko.  81  of  the  superior  court  The  evidence 
discloses  the  fact  tbat  the  plaintiff's  at- 
torney, after  ascertaining  that  the  blli  of  ex- 
ceptions and  transcript  of  evidence  had  been 
filed,,  and  prior  to  the  time  of  the  allowance- 
of  the  exceptions,  tient  a  letter  to  the  Judge 
who  presided  at  the  trial  of  the  case,  con- 
taining every  objection  to  the  allowance  of 
the  bill  of  exceptions  that  he  now  relies  up- 
on and  has  set  out  In  his  petition  to  estab- 
lish the  truth  of  said  exceptions  It  alsa 
appears  that  the  Judge  considered  and  acted 
upon  the  same.  In  the  circumstances  we  are- 
of  the  opinion  that  the  Judge  was  Justified 
in  believing  that  the  plaintiff  did  not  desire 
any  further  or  other  hearing  on  the  altow- 
ance  of  the  exertions. 

Therefore  the  motion  to  dismiss  must  be- 
denied. 


LTTTLB  V.  DENNT. 
(Sapreme  Gonrt  of  Pomiylvanla.  Jan.  4, 1900.) 

1.  Innkbbpebs  a  10*)-~IirjinT  to  Ouxst— 

NBOuaxitcs. 

Where  the  top  of  a  fol^ng  bed  in  a  hotef 
falls  down  npon  a  gaest  lyiu^  upon  the  bed,  the 
bnrden  of  proof  is  on  the  mnkeeper  to  riiow  tbat 


•For  ether  essss  sas  same  toplo  and  motion  NUUBBR  la  Dm.  ft  Am.  Diss.  1H7  to  date,  A  R^rtw  Indaas- 
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the  accident  happened  from  no  want  of  ctn  oa 

his  part 

[Ed.  Note.— For  other  eaaei,  aee  Innkeepen, 
Dea  Dig.  {  10.*] 

2.  IirnKiBPEia     10*)  — Iitjubt  to  Gum— 
Neouonrci. 

Where  a  gaeat  in  a  hotel  is  injured  br  the 
falling  of  the  top  of  a  folding  bed,  it  is  evidence, 
in  the  absence  of  ezplanatiiuj  by  the  innkeeper, 
that  the  injniy  was  caaaed  by  Ms  negligence. 

[Ed.  Note.— For  other  caaea,  see  Innkeepers, 
Dec.  Dig.  1 10.*] 

8.  DKFosmons  (|  S&*)—VticoLvaov, 

Depodtlona  are  properiy  exelnded,  where, 
though  the  rales  of  conrt  provide  for  taking 
depositlcHis  of  ancient,  infirm,  and  going  wit- 
nesses, it  is  not  shown  that  the  witnesses  whose 
depositi<Hia  were  taken  were  within  sach  classes, 
or  that  their  pieaenoe  In  oonit  mitfat  not  be  ot>- 
talned. 

[Bd  Note^For  other  caaei^  Me  Dmosltlons, 
Dec.  Dig.  I  88.*] 

Appeal  Item  Qrart  of  Gommon  Pleas,  0am- 
bria  Countr- 

Action  b7  A.  C.  Lyttle  against  J.  B.  Denny. 
From  an  order  refusing  to  take  off  a  nonsuit, 
plaintiff  appeals.  Reversed. 

Argued  before  MITCHEUj,  a  J.,  and 
FELL,  BROWN,  MSiSTRBZAT,  POTTER, 
ELKIN.  and  STEWART.  JJ. 

Thomas  H.  GreeTf.  J.  O.  Davles.  and  E.  G. 
Brotherlin,  for  appellant  M.  D.  Klttell  and 
H.  H.  Myers,  for  appellee. 

POTTBB,  J.  From  the  history  of  this  case 
It  appears  that  In  May,  1903,  the  plaintiff 
was  a  guest  at  the  hotel  of  the  defendant  in 
Johnstown,  Pa.  In  the  room  which  was  as- 
signed to  him  there  was  an  old-style  folding 
bed,  -with  a  wardrobe  In  the  back,  and  so  ar- 
ranged that  the  bed  portion  would  fold  ap  so 
as  to  leave  the  bed  in  an  upright  position 
when  not  In  use.  The  top  of  the  bed  was 
heavy,  weighing  about  300  pounds.  The 
plaintiff  occupied  the  bed  dnring  the  night, 
and  early  the  next  morning,  as  he  was  about 
to  rise,  the  top  or  upright  portion  of  the  bed 
fell  forward  upon  him,  crushing  bis  head 
down  upon  his  breast  and  Inflicting  severe 
injury.  To  recover  damages  for  the  injury 
thus  caused  the  plaintiff  brough  this  suit 
against  the  proprietor  of  the  hotel.  Upon 
the  trial  at  the  conclusion  of  plaintiff's  testi- 
mony, the  court  entered  Judgment  of  com- 
pulsory nonsuit,  and  from  the  refusal  to 
strike  It  off  the  plaintiff  has  appealed. 

The  main  question  raised  la  as  to  the  lia- 
bility of  an  Innkeeper  to  his  guests.  We  find 
the  general  rule  of  law  In  this  respect  is  thus 
stated  in  Beale  on  Innkeepers  and  Hotels,  SS 
102, 163;  "The  Innkeeper  is  bound  to  provide 
reasonably  safe  pronlses.  •  *  *  Both  in 
original  safety  of  construction  and  in  main- 
tenance the  premises  must  be  such  as  reason- 
ably to  secure  the  safety  of  the  guest.  So 
the  Innkeeper  has  been  held  liable  for  Injury 
to  the  guest  by  the  celling  falling  upon  hini. 


owing  to  its  defective  condition;  by  the  el- 
evator falling  with  him,  after  having  been 
negligently  Inspected,  although  the  innkeeper 
himself  had  employed  a  proper  In^Kctor,  and 
was  not  personally  negligent;  by  the  break- 
ing of  a  defective  railing,  by  reason  of  which 
th«  guest  fell  into  an  area ;  and  by  the  gueat 
falling  off  an  unguarded  stairway."  The  au- 
thorities are  in  substantial  agreement  that 
while  the  duty  of  an  innkeeper  requires  him 
to  take  reasonable  care  of  the  persona  of  bis 
guests,  he  Is  not  to  he  regarded  as  an  Insurer 
of  their  safe^.  His  liability  has  sometimes 
beoi  declared  to  be  similar  to  that  of  a  cmn- 
mou  carrier,  but  the  better  opinion  seems  to 
be  ttiat  the  degree  of  care  required  of  an  inn- 
keeper Is  not  so  great  as  that  which  is  im- 
posed upon  those  who  carry  passengers  for 
hire.  In  discussing  this  question  in  Clancy 
V.  Barker,  131  Fed.  101,  66  C.  G.  A-  469,  69 
L.  R.  A.  653,  Judge  Sanborn  says:  "WhUe 
there  are  many  loose  statements  in  the  books 
to  the  effect  that  the  liability  of  common  car- 
riers to  their  passengers  and  the  liability  of 
innke^rs  to  their  guests  are  similar,  and 
while  that  proposition  may  be  conceded,  it  is 
certain  that  the  limits  of  these  liabilities  are 
by  no  means  the  same.  A  railroad  company 
is  liable  to  its  passengers  for  a  failure  to  ex- 
ercise the  utmost  care  In  the  preparation  of 
Its  road  and  the  operation  of  its  engines  and 
trains  upon  It,  because  the  swift  movement 
of  its  passenger  trains  is  always  fraught 
with  extraordinary  danger,  which  It  requires 
extraordinary  care  to  avert.  Bat  an  inn- 
keeper's llabUil7  for  the  condition  and  opera- 
tion of  bis  hotel  is  limited  to  the  failure  to 
exercise  ordinary  care,  because  his  Is  an  or- 
dinary occupation,  fraught  with  no  extraot^ 
dlnary  danger."  It  may  be  assumed,  then, 
that  the  duty  Imposed  by  law  upon  an  Inn- 
keeper requires  him  to  furnish  safe  premises 
to  bis  guests,  and  to  provide  necessary  arti- 
cles of  furniture,  which  may  be  used  by  them 
in  the  ordinary  and  reasonable  way  without 
danger.  Did  tlie  defendant,  then,  in  this 
case,  use  such  reastmable  care  in  the  dis- 
charge of  this  duty  to  the  plaintiff  who  was 
ills  guest?  The  testimony  introduced  showed 
the  fact  and  manner  of  the  accident,  but 
stopped  short  of  pointing  out  the  exact  dtfect 
in  the  bed  which  caused  it  to  fall  down  upon 
and  entrap  the  plaintiff.  The  trial  Judjce 
thought  it  was  incumbent  upon  the  plaintiff 
to  show  in  detail  Just  what  was  wrong  with 
the  bed,  and  the  reason  for  Its  falling;  and, 
because  this  did  not  appear  from  the  testi- 
mony offered  by  the  plaintiff.  Judgment  of 
nonsuit  was  entered.  We  do  not  agree  with 
his  view  in  this  respect  Bearing  in  mind 
the  duty  of  the  Innkeeper  to  guard  with  rea- 
sonable care  the  safety  of  his  guests,  proof 
of  the  happening  of  such  an  extraordinary 
accident  casts  the  burden  of  explanation  at 
once  upon  the  defendant  Tbe  accldoit  was 
so  far  out  of  the  usual  course  that  no  fair 
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inference  can  artse  ttiat  It  could  have  result- 
ed from  anything  less  than  negligence  upon 
the  part  of  tbe  managemoit  of  the  hotel. 
Beds  do  not  nsnally  operate  as  spring  traps 
to  close  upon  and  catch  the  confiding  guest 
Yet  the  bed  furnished  by  the  defendant  to 
tbe  plaintiff  in  tbls  case  proved  to  be  Just 
such  a  dangerous  trap.  Without  any  appar- 
ent cause  the  heavy  head  f^  forward  and 
down  over  tbe  plaintiff  while  be  was  quietly 
lying  upon  tbe  bed,  and  injured  him  severely. 
This  could  not  have  occurred  had  the  bed 
been  In  projwr  condition  for  use.  We  thlnlc 
the  facts  bring  tbe  case  within  tbe  rule  laid 
down  In  Scott  t.  London,  etc..  Docks  Co.,  3 
Ilurlst  ft  a  606,  and  often  applied  by  this 
court,  as  in  Delahunt  v.  United  Tel.,  etc.,  Co., 
215  Fa.  241,  64  Ati.  515.  114  Am.  St.  Rep. 
958,  where  the  principle  is  stated  as  follows 
(page  248  of  216  Pa.,  page  617  of  64  Atl.  [114 
Am.  St.  Rep.  0681):  "Where  the  thing  Is 
shown  to  be  under  the  management  of  tbe  de- 
fendant or  bis  servants,  and  the  accident  Is 
such  as  In  tbe  ordinary  course  of  things  does 
not  happen  If  those  who  have  the  manage- 
ment use  proper  care,  it  affords  reasonable 
evldaice.  In  tbe  absence  of  explanation  by  the 
defendants,  that  tbe  accident  arose  from 
want  of  care."  Tbe  circumstances  under 
wblch  this  accident  occurred  were  certainly 
such  as  to  call  for  full  explanation  by  the  de- 
fendant. The  facts  Indicate  a  lack  of  rea- 
sonable care  upon  his  part,  and  it  Is  for  him 
to  show  why  he  should  be  relieved  from  lia- 
bility. 

Counsel  for  appellant  also  complain  of  the 
exclusion  of  certain  depositions  which  were 
offered  in  evidence.  But  It  appears  tbat  no 
rule  of  the  lower  court  authorized  the  taking 
of  tbe  depositions  of  tbe  witnesses  In  ques- 
tion, and  tbey  were  therefore  properly  ex- 
cluded. The  rules  of  the  Cambria  county 
court  provide  for  taking  the  depositions  of 
ancient,  Infirm,  and  going  witnesses,  but  It 
was  not  shown  that  these  witnesses  were 
within  this  classification,  or  that  their  pres- 
ence in  court  might  not  be  obtained. 

Tbe  first,  second,  and  third  assignments 
are  oTemiled,  but  as  we  deem  tbe  facts 
shown  sufficient  to  take  the  case  to  the  jury 
upon  tbe  question  of  tbe  defendant's  negli- 
gence, the  fourth  assignment  of  error  Is  sus- 
tained, and  tbe  judgment  Is  reversed  with  a 
procedrado. 


HAUPT  et  aL  v.  UNGEB  et  al. 
(Supreme  Court  of  Pamsylvania.  Jan.  4, 1908.) 

1.  YBHDOa  AKD  PUBOHASEB  (|  22*)— COHTBAOT 

or  Sals— SuFTTCiENCT  or  DEscaipnoN. 
An  agreement  for  the  sale  of  "all  of  the 
property  of  T7.,  deceased.  In  O.  township,  together 
with  the  H.  and  B.  addltiona,  including  bnildinga 
and  sdioolboose,  and  all  the  other  bnildinn  lo- 
cated on  tbe  lands,  with  the  appurtenances  there- 
to, including  the  coal  and  minerals  of  every  de- 


scription," is  a  soffidant  description  of  the  pnqh 
erty  to  be  conveyed. 

[Ed.  Note.— fiVir  other  cases,  see  Vendor  and 
Pnichaser.  Dec.  Dig.  |  22.*] 

2.  HUSBAHD  AND  Wm  (S  188*)— WlR*8  SEP- 
ARATE EJSTATB— TiTU  IN  HUBBAND'S  NAUB 

—Evidence. 

In  a  suit  by  a  vendee  to  compel  the  convey- 
ance of  real  estate  which  the  vendee  claims  the 
vendor  purchased  as  his  agent,  evidence  held  in- 
sufficient to  ahow  that  tbe  property  was  pur- 
chased for  the  vendor's  wife  with  ner  money, 
the  title  being  taken  In  her  husband's  name  for 
her  instead  of  for  himself. 

[Ed.  Note.— For  other  ease^  see  Husband  and 
W!fe,  Dee.  Dig.  1 133.*] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Bill  by  Herman  Haupt  and  George  B. 
Stineman  against  David  E.  linger  and  Cath- 
erine M.  linger.  From  a  decree  dlsmlaslng 
the  bill,  plaintiffs  appeal.  Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  MESTBEZAT,  POTTEJEt, 
ELKIN,  and  STEWART,  JJ. 

Tfaomaa  H.  Hurray,  James  P.  OXanBAiUnt 
and  Hasard  A.  Murray,  for  appellants.  J. 
Ni»-man  Martin  and  r.  P.  Martiin,  for  appel- 
lees. 

BROWN,  J.  Nothing  could  be  clearer  than 
that  one  of  these  appellees,  aided  by  tbe 
other,  his  wife,  has  most  imconsdonably  at- 
tempted to  avoid  performance  of  his  agree- 
ment with  the  appellants,  and  he  would  suc- 
ceed but  for  the  decree  that  has  awaited  him 
here  since  we  heard  tbls  appeal.  On  Febru- 
ary 23,  1901,  David  E.  Unger,  of  Croyle  town- 
ship, Cambria  county,  this  state,  entered  into* 
an  agreement.  In  writing,  with  the  appellants, 
tbe  material  portion  of  wblch  Is  as  follows: 
"For  and  In  consideration  of  tbe  sum  of  twen- 
ty-five ($25)  dollars  In  band  paid,  the  receipt 
of  which  Is  hereby  acknowledged,  and  for 
other  valuable  considerations  hereinafter 
mentioned,  said  David  E.  linger  of  tbe  first 
part  agrees  to  option  until  April  1.  1901,  to 
George  B.  Stineman  and  Herman  Haupt  of 
tbe  second  part  as  above  mentioned,  all  of 
the  properties  of  E.  J.  linger,  deceased.  In 
Croyle  township,  together  with  tbe  Helse  and 
Bertenet  additions.  Including  buildings  and 
scboolbouse,  and  all  of  the  other  buildings 
located  on  tbe  lands,  with  the  appurtenances 
thereto.  Including  the  coal  and  minerals  of 
every  description.  In  fee  and  sell  the  same  in 
its  entirety,  making  a  good  and  sufficient 
deed  to  tbe  said  parties  of  tbe  second  part, 
as  their  Interests  may  appear,  for  the  sum  or 
price  of  seventeen  thousand  five  hundred 
dollars  (|17,500),  In  payment  as  follows:  Elev- 
en thousand  dollars  on  April  1,  1901,  and  tbe 
balance  on  April  1,  1902.  It  Is  further  un- 
derstood and  agreed  by  all  parties  to  this 
contract  that  should  the  parties  of  the  second 
part  fall  to  make  tbe  first  payment  of  April 
1,  1001,  then  this  agreement  Is  null  and  void 
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and  not  binding  upon  any  of  the  parties  to 
same."  It  may  be  here  noted  that  the  lands 
are  described  with  aofficlent  certainty.  Boss 
V.  Baker,  72  Pa.  186;  Ranney  v.  Byers,  219 
Pa.  332,  68  Atl.  971. 

On  Febniary  23,  1901,  Unger  was  not  the 
owner  of  the  lands  which  he  agreed  to  con- 
vey to  the  appellants.  They  belonged  to  his 
aunt,  Annie  C.  Unger,  having  been  devised  to 
her  by  her  husband,  Ellas  J.  Unger.  Imme- 
diately after  bis  execution  of  the  agreement 
to  sell  tbe  lantto  to  the  apiiellants  for  (17,000, 
Unger  called  to  see  bis  aunt  In  tbe  cl^  of 
Pittsburg  for  the  purpose  of  purchasing  them 
from  her,  evidently  that  he  might  be  able  to 
carry  out  his  agreement  with  Haupt  and 
Stineman.  With  bis  good  faith  to  her  we  are 
not  concerned,  bnt  the  uncontradicted  evi- 
dence Is  that  he  said  to  her  be  was  unwilling 
to  pay  more  than  (12,000,  but  Anally  agreed 
to  pay  (14.000,  and  she  executed  an  agree- 
ment to  convey  tbe  lands  to  him  at  that  price. 
Immediately  afterwards,  on  February  27th, 
be  reported  to  the  appellants  that  he  bad  pur- 
chased the  iH:«^)ertte8  from  bis  aunt,  and  at 
bis  request  there  was  substituted  for  tbe 
agreement  of  February  21st,  one  executed 
Marcb  9,  1901,  In  which  the  properties  are 
said  to  contain  216  acres,  more  or  lees,  and 
the  time  for  the  conv^ance  of  the  properties 
was  extended  from  April  1.  1901,  to  October 
1. 1901,  whea  the  first  payment  of  (9,000  was 
to  be  made.  The  balance  was  made  payable 
on  October  1*  1802.  In  asking  for  the  exten- 
sion of  the  time  ot  the  conveyance  of  the 
properties  from  April  1,  1901,  to  October  1, 
1901,  Unger  said  that  he  did  so  because  his 
aunt  wished  him  to  remain  on  the  farm  dur- 
ing the  summer  of  1901. 

On  April  1,  1901,  Annie  C.  Unger,  in  com- 
pliance wlt3i  ber  agrettnent  with  David  EL 
Unger,  executed  and  delivered  a  deed  to  him 
for  tbe  pn^rtles  In  controvert,  which  was 
recorded  on  the  16tfa  day  of  the  same  month. 
A  distant  finding  of  fact  by  the  court  below 
la  that  Ungw  purchased  from  his  aunt  "as 
agent  of  Herman  Haupt  and  George  B.  Stine- 
man." At  the  time  he  entered  Into  the  agree- 
ment with  her  be  paid  ber  (25,  which  was 
the  amount  of  hand  mon^  that  had  been 
paid  to  him  by  Haupt  and  Stineman.  It  Is 
true  that  In  its  opinion  dismissing  tbe  bill 
the  court  below  wandered  fnmi  Its  finding 
that  Unger  had  pundused  as  agent  for  Haupt 
and  Stineman,  but,  as  that  fact  was  properly 
found.  It  ought  to  have  hem  conslstenQy  fol- 
lowed. 

On  October  1,  1901,  tbe  appellants  made  a 
legal  tender  to  Unger,  in  the  presence  of  his 
wife,  of  the  sum  of  (9.000.  as  required  by 
the  option  of  March  9,  1901,  for  their  pur- 
chase of  tbe  land.  This  Is  another  unequiv- 
ocal finding  of  the  court  below.  The  tender 
was  refused,  and  Unger  declined  to  execute 
tbe  deed,  but  not  for  the  reason  set  up  In  bis 
answer  for  trying  to  repudiate  his  agreement 
with  the  appellants.  Not  a  word  was  said 
either  by  him  or  his  wife  at  the  time  of  the 


(Pa. 

tender  Indicating  that  she  claimed  to  be  tbe 
owner  of  the  properties.  What  she  then  said 
to  him  was:  "Don't  you  dare  to  sign  your 
name  to  anything ;  you  know  what  you  have 
been  told."  Another  finding  of  the  court  to 
that  on  October  1,  1902,  the  appellants  went 
to  New  Castle,  where  Unger  then  resided,  pre- 
pared to  make  him  a  legal  tender  of  the  bal- 
ance required  to  be  paid  under  the  option; 
that  In  their  efTort  to  make  said  tender  they 
made  two  visits  to  the  residence  of  Unger, 
and,  not  finding  him  there,  sought  him  dili- 
gently In  and  about  New  Castle  for  the  pur- 
pose of  making  the  tender,  but  were  unable 
to  locate  him,  and  that  the  tender  was  not 
actually  made  was  not  due  to  any  fault  on 
tbe  part  of  the  appellants.  Not  one  of  the 
foregoing  facts  Is  contradicted  either  by  Un- 
ger or  his  wife.  It  la  not  without  significance 
that  he  was  not  called  as  a  witness  eithv 
in  his  own  behalf  or  In  support  of  her  story. 
It  may  be  that  shame  over  his  Imd  faith  k^ 
him  quiet  at  the  bearing. 

To  avoid  conveying  to  the  ani^ants  irtiat 
Unger  has  agreed  to  convey  to  tbem,  and 
which  he  purchased  as  their  agent,  tbe  story 
of  tite  wife  is  that  the  land  was  pnrchaaed 
for  her,  and  bet  husband  h<dd8  title  to  it  for 
her  as  trustee.  She  had  actual  knowledge 
on  October  1, 1901,  If  not  before,  that  be  haA 
agreed  to  sell  the  land  to  tbe.  appdlants,  and 
before  that  time— cm  Septanb»  20,  1901 — 
she  had  Gtmstructtve  notice  ot  this  agreanent 
of  her  husband,  for  his  option  to  ttie  appti- 
lants  was  <m  that  day  recorded  in  the  office 
ot  the  recorder  of  deeds  for  Cambria  county. 
With  this  knowledge  she  took  a  deed  from 
him  on  September  29, 1902— Just  a  year  after 
the  time  he  was  to  have  made  title  to  the  ap- 
pellants.  Of  course  all  this  cannot  affect  her 
title.  If,  as  a  matter  of  fact,  ber  hiuOiand.  on 
April  1,  1801«  actually  purchaaed  the  proper^ 
ties  for  her  and  paid  fOr  them  witb  XDoney* 
belonging  to  her;  but  in  this  controvwsy  be- 
tweoi  ber  uid  bis  vendees,  In  whldi  tbey 
ask  that  be  be  oonqwlled  to  convey  to  them 
lands  In  accordance  with  his  agrement, 
which  he  purchased  as  their  agent,  and  tbe 
title  to  which  be  took  In  bis  own  name^  tiie 
testimony  must  be  clear,  precise,  convlndng, 
and  satisfactory  that  he  took  the  title  for  ber 
Instead  of  for  himself  or  them,  and  that  she 
received  from  other  sources  than  ber  husband 
the  moneys  with  which  she  paid  for  the  prop* 
ertles.  OUnger  v.  Shultz,  183  Pa.  468.  88  AtL 
1024;  Dnmbach  v.  Bishop,  183  Pa.  60%  39 
AU.  88.  Unger  paid  his  aunt  (5,000  when  he 
took  the  deed  from  ber  on  April  1, 1901.  and 
secured  the  balance  of  tbe  purchase  money  by 
a  mortgage.  The  payment  of  (5,000  Included 
four  bonds,  which  Catherine  M.  Unger,  the 
appellee,  test^ed  were  ber  ptopertft  having 
been  purchased  out  of  ber  separate  ftanda. 
The  uncontradicted  testimony  of  George  <X 
Wilson,  a  most  reputable  member  of  the  Al- 
legheny county  bar.  Is  that  he  had,  several 
years  before,  purchased  these  bonds  for  Da- 
vid B.  Unger,  her  husband,  and  that  afttf 

Digiti2ed  by  Google 


DIGNAN  T..ALTOONA  GOAL  *  OOSE  00. 


they  were  purChaKd  he  freqnenfly  eat  off  the 
coupons  dne  on  them  and  deposited  the  same 
to  the  credit  of  Darld  B.  Unger  In  the  Na- 
tional Bank  of  Oonuneroe  of  PittsburK.  Cath- 
erine H.  TJnger  testified  that  she  had  re- 
ceived fS,000  from  her  father  and  $500  from 
a  brother,  and  that  this  money  was  used  for 
the  purchase  of  the  bonds  which  h^  husband 
turned  over  to  his  aunt  in  part  payment  of 
the  pnrdbase  money  of  the  property.  On 
cross-examination,  however,  she  was  compel- 
led to  admit  that  she  had  spent  about  $300  In 
fumishlng  her  house,  and  had  bought  6  or  6 
horses,  varying  in  price  from  $75  to  $150; 
that  she  had  bought  10  cows,  varying  In  price 
from  $2S  to  $60 ;  that  she  had  bought  a  wag- 
on for  $100;  that  she  had  loaned  a  sister 
$1,000;  that  she  had  loaned  a  brother  $300, 
and  had  bou^^t  two  lots  in  Johnstown,  pay- 
ing for  them  $600.  She  also  bought  a  piano. 
She  f  urthOT  admitted  that  In  1901  her  sister 
most  have  owed  her  part  of  the  loan  of 
$1,000,  and  that  she  did  not  know  when  her 
brother  paid  her  back.  U  she  did  get  $3,000 
from  her  father  and  $900  from  her  brother, 
there  was  not  enough  left  of  these  mcxieys, 
according  to  her  own  testimony,  tx>  purchase 
the  bonds.  We  can  recall  no  case  In  which  a 
married  woman's  dalm  to  property  taken  by 
her  husband  in  his  own  name  was  snstalned 
on  such  filmsy  testimony  as  was  submitted 
her&  The  chancellw  ought  not  to  have  en- 
tertained It  for  a  moment 

The  decree  of  the  court  below  is  reversed, 
and  the  bill  Is  reinstated,  and  It  Is  ordered, 
adjudged,  and  decreed  that  the  deed  from 
David  E.  Unger  to  Catherine  M.  linger,  dated 
September  2d,  ld!02,  and  recorded  In  the 
office  for  the  recording  of  deeds  in  and  for 
Cambria  ooonty  in  Deed  Book,  vol.  147,  p. 
194,  be  delivered  by  the  said  Catherhie  M. 
Unger  to  the  recorder  of  deeds  of  the  said 
county,  to  be  by  him  canceled,  with  a  proper 
note  of  the  cancellation  entered  by  bim  In 
the  said  deed  book ;  and  it  is  further  ordered, 
adjudged  and  decreed  that  David  E.  Unger 
CMivey  to  Herman  HaApt  and  George  B.  Stine- 
man,  the  appellants,  the  lands  fully'  mention- 
ed and  described  In  the  deed  of  Annie  C.  Un- 
ger to  him,  executed  April  1,  1901.  as  prayed 
tor  In  tlu  second  prayer  of  the  bill ;  the  costs 
below  and  on  this  appeal  to  be  paid  hy  the 
appeUeea. 
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<Snpreme  Conrt.  of  Pennsylvania.   Jan.  4,  1909.) 

1.  Hum  Airn  Minebau  (|  122*)— Obaitt  or 
Coax.  Laho— Suppobt  op  Suktace. 

Where  the  coal  nnderlyiog  a  tract  of  land 
is  conveyed,  io  the  absence  of  waiver  the  grantor 
Is  entitled  to  have  tfaa  lorfoce  reasonably  sup* 
ported  by  tbe  coal  Btratom  gtmnted. 

(Eld.  Note.— For  other  cases,  aee  Mines  and 
Hinenls^  Cent  Dig.  1  243;  Dee.  Dig.  |  122.*] 


2.  Mikes  and  Minsbals  <{  122*)— Gbakt  or 
Coal— Right  to  Subfaoe  Suppobt. 

Where  plaintiiT  granted  "all  the  coal  or  oth> 
er  minerals  lying  or  being  In,  npon  or  under" 
certain  land,  it  md  not  deprive  hun  of  tiia  right 
to  sozface  sapport,  nor  was  such  right  waived  by 
a  proviriUL  niat  all  the  mining  rights  and  priv* 
lieges  are  to  be  used  without  liability  for  dam- 
ages from  the  use  thereof. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  243 ;  Dec  Dig.  i  122.*] 

a  MmsS  AND  MlRKEAU  (|  122*)— DKBO  TO 
XTNOEBLTINa  Goal— CONSTBUCTIOR. 

Where  a  deed  of  the  underlying  coal  gives 
the  grantee  a  ri^t  to  sink  air  shafts,  erect 
bnildlngs  for  pumping  stations,  etc.,  and  pro- 
vides uat  su<m  mining  operations  shall  not  in- 
terfere with  the  surface  of  tlie  land,  the  sniface 
rights  not  expressly  granted,  Including  snffident 
support  are  reserved. 

lEd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  243;  Dec.  Dig.  |  122.*] 

Apiwal  from  Court  at  Common  Plena,  Cam- 
bria County. 

Actim  by  Mary  Dlgnan  against  the  Ai- 
toona  Coal  ft  Coke  Gonqiany.  Judgment  tor 
plaintiff,  and  deC^idant  a[^)eala.  Affirmed. 

It  appeared  that  on  January  28,  1887, 
Mary  Dignan  granted  to  the  defendant's  pred- 
ecessor in  title,  for  the  sum  of  $2,500,  cer- 
tain coal  In  Gallltzln  township.  The  ma- 
terial portlona  of  the  grant  were  as  follows : 

"All  the  coal  and  other  minerals,  lying  or 
being  In,  upon  or  under  all  that  certain  piece 
or  parcel  of  land  situate  In  the  township  of 
Oallitzln,  county  of  Cambria  and  state  of 
Pennsylvania,  bounded  and  described  as  fol- 
lows, to-wit:  Beginning  at  a  post  thence 
south  sixty-five  degrees  east  ninety-one  perch- 
es to  a  post  being  a  comer  of  the  land 
of  Henry  Bendon,  thence  along  the  line  of 
said  land  north  thirty-four  d^rees  east  one 
hundred  and  sixty-one  perches,  thence  north 
sixty-five  degrees  west  eighty-nine  perches  to 
a  post,  thence  south  thirty-four  degrees  west 
one  hundred  and  eighty  perches  to  the  place 
of  beginning.  Containing  one  hundred  and 
^  acres  more  or  lees.  Being  the  same  inem- 
ises  which  James  McHugh  and  Susan  C.  Mc- 
Hugh  by  their  deed  bearing  date  the  eighth 
day  of  June,  A.  D.  1861,  and  recorded  In  the 
office  for  recording  deeds,  etc..  In  and  for  said 
county  of  Cambria  in  Record  Book  vol.  19, 
page  326,  etc,  sold  and  conveyed  to  the  above 
named  grantor.  And  the  said  party  of  the 
second  part  Is  hereby  granted  the  full  and 
exclusive  privilege,  right  and  liberty  of  en- 
tering at  will  npon  said  land  and  searching 
for,  quarryli^  and  mining,  raising,  deliver- 
iog,  taking  and  carrying  away  said  coal 
and  other  minerals,  such  mining  operations 
however  are  not  to  Interfere  with  the  surface 
of  said  land,  which  the  said  party  of  the 
first  part  reserves  and  Is  not  conveyed  by 
these  presents,  excepting  the  right  priv- 
ilege and  liberty  which  Is  hereby  granted  to 
the  said  party  of  the  second  part  of  alnklng 
a  shaft  on  said  premises  for  an  air  passage 
or  opening  into  such  mines  as  may  be  opened 
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and  Deed  tbereon.  also  the  right  and  prlT- 
llege  of  Blsklog  a  shaft  for  the  purpose  of 
pumping  out  and  up  such  water  as  may  Inter- 
fere with  the  mining  operations  upon  said 
land  with  the  privilege  of  erecting  thereon 
such  building  or  buildings  as  may  be  neces- 
sary and  incident  to  said  pumping  of  water 
from  said  mines,  the  air  and  water  passages 
referred  to  above  are  not  to  be  erected  or 
opened  within  two  hundred  yards  of  the 
house  and  bam  on  the  premises  herein  de- 
scribed ;  the  said  party  of  the  second  part  to 
have  free  ingress,  egress  and  regress  through 
and  underneath  said  premises  for  the  pur- 
pose of  mining,  removing,  shipping  and  trans- 
porting said  coal  and  other  minerals;  and  all 
of  the  said  rights,  liberties  and  privileges  to 
be  used  and  exercised  without  any  liability 
for  damages  arising  or  resulting  from  the 
use  and  exercise  of  the  same  as  aforesaid, 
and  possession  is  hereby  given  to  the  party 
of  the  second  part,  his  heirs,  executors,  ad- 
mlnlstrators  or  assIgnB  for  the  purpose  above 
recited." 

The  defendant  presented  the  following , 
point:  "That  under  the  deed  from  Mary 
Dlgnan  to  David  McCoy,  dated  January  28, 
1887,  conveying  to  said  McCoy  all  the  coal 
and  other  minerals  In  and  under  the  piece 
or  parcel  of  land  therein  described,  together  I 
with  the  mining  rights  and  prlvil^es  there- 1 
In  mentioned,  and  set  forth  in  plalntifiTs 
statement  in  this  case,  and  being  the  same 
deed  offered  In  evidence  by  the  plaintiff,  the 
defendant  is  released  from  'any  liability  for 
damages  arising  or  resulting  from  the  use 
and  exercise'  of  the  rights  and  privileges 
therein  mentioned,  and  Is  thereby  released 
from  any  liability  for  damages  arising  from 
the  mining  and  removal  of  ail  the  coal  un- 
der said  land,  including  the  pillars.  And  the 
plaintiff  Is  not  entitied  to  recover  In  this  ac- 
tion for  loss  of  water  or  Injury  to  the  sur- 
face of  his  land  caused  by  the  mining  and 
removal  of  the  pillars,  and  the  verdict  of  the 
Jury  must  be  for  the  defendant  Answer: 
Refused." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

David  li.  Krebs,  M.  D.  Klttell,  and  Philip 
N.  Shettig,  for  appellant  F.  J.  Ltttie,  for 
appellee. 

ELKIN,  J.  In  PesmiQ'lTanla  the  rule  has 
always  been  that,  In  a  grant  of  all  the  coal 
underlying  a  tract  of  land,  the  grantor,  In 
the  absence  of  an  express  waiver,  or,  which 
is  the  same  tfali^  the  use  of  words  which 
necessary  Implication  mean  a  waiver,  is  en- 
titled to  have  bis  surface  reasonably  sup- 
ported by  the  coal  stratum  granted.  Tix\» 
rule  has  never  been  d^mrted  from,  and  as 
late  as  Weaver  v.  Berwlnd-Whlte  Coal  Min- 
ing Company,  216  Pa.  196,  65  AU.  6^  was 
reasserted  and  followed.  Nor  do  we  undo^ 
stand  this  mle  to  be  questioned  by  the  learn- 
ed counsel  for  appellant ;  but  It  is  contended 


that  the  words  of  the  grant  In  the  present 
case  are  such  as  by  necessary  Implication 
must  be  construed  to  mean  a  waiver  of 
surface  support  The  grant  Is  for  "all  the 
coal  and  other  minerals  lying  or  being  In. 
upon,  or  under"  the  tract  of  land  describ- 
ed in  the  deed  of  conveyance.  It  has  been 
uniformly  held  that  the  grant  of  all  the  coal 
does  not  affect  the  rule  which  Imposes  the 
servltnde  of  surface  support  upon  under- 
lying strata.  We  can  discover  no  words  in 
the  present  grant  sufficient  to  modify  or 
change  the  general  rule. 

It  Is  further  argued  that  the  language 
used  in  the  grant  of  mining  rights  and  priv- 
ileges Is  broad  enough  to  waive  the  rig^t 
of  surface  support  In  answer,  It  may  be 
stated  that  the  words  of  the  grant  relating 
to  mining  rights  are  of  the  same  general 
Import  as  those  ordinarily  used  In  convey- 
ances of  coal  and  other  minerals.  The  words 
of  the  grant  relied  on  to  support  this  cont»- 
tion  are  "all  these  said  rights,  liberties  and 
prlvil^es  to  be  used  and  exercised  without 
any  liability  for  damages  arising  and  result- 
ing from  the  use  and  exercise  of  the  same 
as  aforesaid."  It  Is  argued  that,  in  addition 
to  the  grant  of  all  the  coal,  there  Is  an  ex- 
press release  of  damages  arising  and  re- 
sulting from  the  use  and  exercise  of  the  min- 
ing rights  to  tlje  ext^t  of  releasing  any  dam- 
age that  may  result  to  the  surface  by  failure 
to  give  it  sufficient  support  CMearly  this 
was  not  the  Intoit  of  the  parties.  The  re- 
lease of  damages  In  the  ^venant  r^ed  on 
refers  to  the  prop&c  exercise  of  the  mining: 
rights  and  prlvll^es  In  the  development  and 
operation  of  the  mines,  and  has  no  bearing 
upon  or  relation  to  the  mle  of  law  requir- 
ing surface  support.  Nor  can  we  agree  that 
Scranton  v.  Phillips,  94  Pa.  15,  Madden  v. 
Lehigh  Valley  Coal  Company,  212  Pa.  t&,  61 
Atl.  C09,  and  Miles  v.  Pennsylvania  Goal 
Company,  217  Pa.  449,  66  AtL  764,  relied  on 
by  appellant  are  authority  for  a  different 
doctrine.  In  each  of  these  cases  the  grant 
contained  either  a  release  of  damages  for  in- 
jury to  tlie  surface  by  the  removal  of  all  the 
coal,  or  provided  for  the  execution  of  n  fall 
and  unconditional  release  and  discharge  from 
any  liability  for  damages  to  the  surface.  The 
principle  of  surface  support  was  recognised 
in  each  case,  but  it  was  held  to  have  no  ap- 
plication because  the  parties  themselves  had 
covenanted  for  a  different  rule  by  waivlns 
the  right,  which  th^  not  only  could  do.  bat 
did  In  those  cases.  In  the  case  at  bar  tbere 
is  nothing  to  Indicate  an  intention  to  waive 
surface  support,  and  It  has  always  been  beld 
that  this  absolute  right  Is  not  to  be  taken 
away  by  ImpllcaUcm  from  langnace  vhlcb 
does  not  necessarily  Import  such  a  result 
Indeed,  the  present  grant  oontaliu  what 
amounts  to  a  reswatton  ot  the  ri^t  to  aar- 
f  ace  support,  because  tbe  grantor  In  ex]preas 
terms  enumerates  what  surface  prlvUegcs 
are  to  be  enj<ved  by  ti^e  grantee,  sodb  aa 
sinking  air  shafts,  erecting  buildings  for  a 
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pumping  ftatlon,  and  then  provldee  that 
"such  mining  operaticms  however  are  not  to 
Interfere  with  the  mrface  of  eald  land." 
All  of  which  Indicate  an  intention  to  reserre 
all  surface  rights,  including  auffldent  sup- 
port, not  expressly  granted. 

The  fmly  material  question  luTolTed  In  this 
appeal  Is  that  which  affects  the  appellee's 
right  to  snrfoce  support,  and  we  agree  with 
the  learned  trial  Judge  In  the  omstructiott 
of  the  deed  of  amverance  In  this  respect 

Judgment  affirmed. 


8IPB  T.  PENNSTLYANIA  R.  GO. 

(Supreme  Court  of  PemuBylvaDia.  Jan.  4, 1909.) 

1.  Appeal  and  Bsbob  (S  722*)— Assignicbnts 
or  Krbob— SuFFioisncT. 

An  aBsignmeDt  of  error  to  the  refusal  of  a 
motion  to  set  aside  plaintiff's  statement  because 
the  summons  was  In  assnmpiit  and  the  state- 
ment in  treniass  will  not  be  reviewed,  wbere  it 
fails  to  set  forth  the  language  of  the  motion  or 
the  order  of  the  court,  and  does  not  show  any 
exception  taken. 

[Ed.  Note.— For  other  esses*  see  Appeal  and 
Errvr,  Dec  Dig.  |  722.*] 

2.  APFXAL  ANO  EiaaOB  (I  688*)— RnvXEW— Ab- 

SXOnUENTS  OF  EBBOB-HBaOOBD. 

An  asBigoment  of  error  that  the  court  stat- 
ed io  a  voice  that  the  jury  could  hear  that  a 
certain  motion  had  been  made  for  delay  will  not 
be  fxmsidered,  where  the  record  falls  to  show 
that  such  langaage  was  used  or  exertion  taken. 

[Ed.  Note.— For  other  cases,  ses  An>eal  and 
Error,  Cent.Dig.  il  2894-2806;  Dec.IMg.  fi  688.*] 

3.  Appeal  and  Ebbob  (f  722*)— Re v iew— As- 

GZONMENTS  OP  EBBOB— SOTTICIENCT. 

An  assignment  of  error  to  the  refusal  of  a 
change  venue  will  not  be  considered  wbere  the 
assignment  does  not  set  out  the  order  of  the 

court  nor  the  exception. 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error,  Dec.  Dig.  9  722.*] 

4.  Maotee  and  Sebvant  (I  315*)— Negli- 
gence OF  Independent  Contbactob— Lia- 
BILITT  OF  Master. 

Plaintiff  sued  a  railroad  company  to  recov- 
er for  the  deposit  of  debris  in  plaintilTB  dam 
caused  by  the  ccmstruction  of  bridges  above  the 
dam.  The  work  bad  been  dooe  by  an  Independ- 
ent contractor,  and  the  railroad  had  accepted  the 
work  with  knowledge  of  the  condition  in  which 
the  river  bed  had  been  left.  Beld,  that  the  fact 
that  the  work  had  been  done  by  an  independent 
contractor  did  not  release  defendant. 

[Bd.  Note.— Fer  other  cases,  see  Master  and 
Sen-ant,  Cent.  Dig.  i  1250 ;  Dec.  Dig.  »  S19.«] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Action  by  D.  A.  Slpe  against  th&  Pennsyl- 
vania Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Argned  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

H.  W.  Storey  and  John  W.  Keptaart,  for  ap- 
pellant Harv^  Roland  and  William  Davis, 
for  appelle& 

PO>TTBR,  J.  When  this  case  was  here  be- 
fore, as  reported  in  210  Pa.  210.  68  Atl.  705, 


the  Judgment  .was  reversed  ttecanse  of  the 
failure  to  apply  the  proper  measure  of  dam- 
ages to  the  drcumstances  of  the  case.  Our 
examination  of  the  evidence  as  it  then  stood 
did  not  show  that  the  plaintiff  had  distin- 
guished with  sufficient  certainty  between  the 
damage  rraultlug  from  the  action  of  the  de- 
fendant company  and  that  which  might  have 
arisen  from  other  causes.  In  order  that  the 
failure  of  proof  In  this  respect  might  be  made 
good,  a  new  trial  was  awarded.  Upon  the 
present  appeal.  It  is  not  contended  that  the 
instructions  of  the  trial  Judge  were  Incorrect 
as  to  the  measure  of  damages,  or  that  they 
did  not  accord  with  the  opinion  of  this  court 
upon  the  former  appeal.  In  their  statement 
of  the  questions  involved,  counsel  for  appel- 
lant do  not  refer  to  the  measure  of  damages. 
But,  If  that  question  were  properly  raised, 
the  evidence  offered  at  the  last  trial,  as  it  Is 
collected  and  presented  In  the  argument  of 
counsel  for  appellee,  is  sufficient  we  think  to 
sustain  the  verdict.  There  was  ample  evi- 
dence from  which  the  jury  could  infer  that 
the  obstructions  in  the  dam,  of  which  com- 
plaint was  made,  resulted  solely  from  the  ac- 
tions of  the  defendant  company  in  connection 
With  the  construction  of  its  bridge.  Thus  the 
witness  TuUy  testified  substantially  that  pri- 
or to  1901  the  plalntlfPs  dam  was  clean. 
There  was  no  obstruction  In  it.  Anything 
that  did  come  in  passed  over  the  dam.  Noth- 
ing ever  stopped  there  prior  to  1001.  Anoth- 
er witness,  Skelly,  testified  that  prior  to  1901 
the  dam  was  clean ;  that  he  knew  of  no  ob- 
structions or  sand  bars  or  sediment  there  be- 
fore that  time ;  that  there  were  no  obstruc- 
tions or  sand  bars  at  the  mouth  of  Laurel 
Run ;  and  that  the  fill  or  sediment  in  the  dam 
below  Laurel  Run  came  from  the  fills  and 
dumps  placed  by  the  Pennsylvania  Railroad 
Company  at  the  abutments  and  between  the 
bridges.  There  was  much  more  testlmouy 
from  eight  or  ten  other  witnesses  to  the  same 
effect. 

We  do  not  deem  it  necessary  to  consider  In 
detail  each  of  the  39  assignments  of  error 
filed  by  counsel  for  appellant.  Most  of  them 
are  without  merit,  and  many  of  them  are  In 
disregard  of  the  rules  of  this  court,  and  are 
not  sustained  by  anything  contained  In  the 
record.  For  instance,  the  first  assignment 
is  to  the  refusal  of  the  court  below  to  grant 
a  motion  to  set  aside  plaintiff's  statement  on 
the  ground  that  the  summons  was  in  assump- 
sit and  the  statement  In  trespass.  This  mo- 
tion was  made  and  denied  after  the  first 
Judgment  had  been  reversed  and  the  record 
remitted  from  this  court.  This  assignment 
falls  to  set  forth  the  exact  language  of  the 
motion  or  the  order  of  the  court,  and  does 
not  show  that  any  exception  was  taken  or 
allowed.  In  the  opinion  upon  the  former  ap- 
peal, we  pointed  out  the  fact  that  under  the 
authorities  oyer  of  the  writ  could  not  be  had. 
The  court  conid  not  therefore  look  beyond 
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the  statement  or  declaration,  and>  If  it  set 
forth  a  good  cause  of  action,  there  was  no 
power  to  strike  It  off. 

The  second  assignment  reads  as  follows: 
"The  court  erred  In  stating  In  a  voice  so  that 
It  could  be  heard  throughout  the  courtroom 
and  In  the  presence  of  the  Jurors  to  try  the 
cause  that  the  motion  to  set  ^de  the  state- 
ment was  not  made  In  good  faith  and  that 
It  'was  made  for  the  purpose  of  delay,  which 
causes  the  administration  of  Justice  to  be 
brought  Into  disrepute.' "  There  Is  nothing 
upon  the  record  to  sustain  this  assignment 
Appellant  prints  in  its  paper  book  an  ex 
parte  affidavit  of  its  counsel  setting  forth  the 
facts  allied  In  the  assignment  and  excepting 
to  them,  but  It  does  not  appear  that  this  affi- 
davit was  filed  of  record  or  the  exception  al- 
lowed by  the  court  The  docket  entries  do 
not  show  that  the  affidavit  was  filed.  In  the 
opinion  of  the  court  below,  overruling  the 
motion  for  a  new  trial,  It  Is  said:  "There 
Is  no  evidence  to  support  the  allegation  con- 
tained In  No.  2.  When  the  motion  referred 
to  In  reason  No.  1  was  made,  having  in  mind 
that  this  court  had  disposed  of  that  question 
and  that  the  same  matter  had  been  called  to 
the  attention  of  the  Supreme  Court  on  ap- 
peal, we  stated  to  counsel  for  defendant  that 
hla  renewing  the  motion  at  this  time  appear- 
ed to  the  court  to  be  prwnpted  by  a  desire 
for  delay.  This  statement  was  not  made  up- 
on the  trial,  and  wliether  any  juror  heard 
what  was  said  by  the  court  we  do  not  Icnow, 
nor  do  we  believe  that  he  did."  The  record 
presents  nothing  for  our  consideration  In 
connection  with  this  specification. 

The  third  assignment  Is  to  the  refusal  of 
the  court  to  grant  a  change  of  venue.  Nei- 
ther the  order  of  the  court  nor  an  exception 
thereto  is  set  forth  in  the  assignment.  The 
motion  was  based  upon  the  fact  that  certain 
newspaper  articles  had  been  published  In  the 
county  commenting  upon  the  case  In  a  man- 
ner favorable  to  plaintiff  and  unfavorable 
to  defendant  The  court  in  its  opinion  said : 
"The  motion  for  change  of  venue  followed 
the  motion  referred  Co  In  reason  No.  1.  The 
arguments  upon  the  latter  motion  were  not 
made  In  the  presence  or  hearing  of  any  Jur- 
or. The  court  withdrew  with  counsel  to  an 
adjoining  room  and  there  heard  and  denied 
the  application,  for  the  reason  that  the  alle- 
gation that  a  fair  trial  coald  not  be  had  be- 
fore a  Jury  In  Cambria  county  was  not  sua- 
taioed,  and  then  and  there  counsel  were  in- 
formed that  the  permission  of  the  court 
would  be  granted  to  examine  any  Juror  that 
counsel  for  defendant  might  desire  to  ex- 
amine on  his  voir  dire.  This  privilege  coun- 
sel for  defendant  did  not  see  fit  to  exercise, 
and  the  cause  came  up  and  was  proceeded 
with  the  following  day." 

The  tath  assignment  quotes  the  ruling  of 
the  conrt  upon  one  question,  and  gives  the 
answer  of  the  witness  to  another  question, 
under  another  ruling,  not  assigned  for  error. 
Such  Inaccuracies  in  preparing  ipeclflcatlons 


of  error  entail  unnecessary  labor  upon  this 
court,  and  tend  to  confuse  the  record. 

The  twenty-fourth  assignment  of  error 
raises  a  point  which  does  not  seem  to  have 
been  raised  upon  the  first  trial  or  considered 
upon  the  former  appeal,  and  that  is  as  to  the 
work  of  construction  having  been  done  for 
the  defendant  company  by  an  indei>endent 
contractor.  We  do  not  think  that  the  prin- 
ciple of  noallabUlty  upon  the  part  of  a  de- 
fendant for  Injury  resulting  from  the  negli- 
gence of  an  independent  contractor  has  any 
a^llcation  to  this  case.  It  seems  from  the 
evidence  that  the  damage  to  the  dam  did  not 
Immedlatiely  follow  the  construction.  It  ap- 
parently resulted  from  the  gradual  washing 
down  of  loose  earth  and  debris  left  within 
reach  of  the  flowing  water.  The  negligence 
consisted  In  placing  the  loose  material  In  or 
near  the  stream  where  it  would  in  the  natur- 
al course  of  events  be  washed  down  by  the 
ordinary  flow  of  the  water,  aggravated,  no 
doubt,  by  floods  or  high  water.  In  the  pres- 
ent instance  the  work  was  entered  npon  and 
prosecuted  by  the  defendant  company  under 
the  right  of  eminent  domain,  and  Its  agree- 
ment with  the  contractor  retained  the  tight 
of  supervision  in  its  own  engineer,  with  pow- 
er to  annul  and  forfeit  the  contract  at  his 
discretion  If  the  work  was  not  being  done 
to  his  satisfaction  under  the  plans  and  speci- 
fications of  the  defendant  company.  If  It 
were  necessary  to  rest  the  case  upon  that 
point,  we  would  be  inclined  to  hold  that  the 
control  retained  by  the  defendant  company 
over  the  manner  of  performing  the  work  was 
80  close  and  complete  as  to  render  It  re- 
sponsible. But  In  addition  It  is  apparent 
we  think,  that  the  injury  to  the  dam  most 
have  resulted  In  great  part  from  the  gradual 
washing  down  of  sediment  and  debris  after 
the  completion  of  the  contract  for  tlie  con- 
struction of  the  bridge,  and  the  acceptance 
of  the  work  by  the  defendant  We  cannot 
avoid  the  conclusion  that  It  accepted  ttie  re- 
sults of  the  work  by  the  contractor  and  was 
responsible  for  any  injuries  thereafter  aris- 
ing from  the  manner  in  which  that  work  had 
been  performed. 

In  First  Presbyterian  Ccmgregatlon  t. 
Smith,  1«3  Pa.  661.  30  AtL  279.  26  L.  R.  A. 
504,  43  Am.  St  Rep.  808,  this  court,  q>eak- 
Ing  through  Justice  Dean,  said  (page  CT6.  of 
163  Pa.,  page  281,  of  30  AO.  [28  L.  K.  A.  SM. 

Am.  St  Rep.  808]):  "The  PennsylTania 
rule,  dedudble  from  all  the  cases,  is  that  if 
the  employer,  at  the  time  he  resumes  posses- 
sion of  the  work  from  an  ind^tendoit  con- 
tractor, knew  or  ought  to  have  known,  or 
from  a  careful  examination  could  bare 
known,  that  there  was  any  defect  In  the 
work,  be  Is  rec^onslble  for  any  Injury  caused 
to  a  third  person  by  defective  constnictloD." 
And  on  page  577  of  163  Pa.,  on  page  2S2 
of  30  AU.  (26  L  B.  A.  604,  43  Am.  St.  RepL 
80S) :  "Has  the  contractor  abandoned  his 
temporary  possession,  and  the  owner  resum- 
ed his  permanent  one?  If  80,  the  anawetmbll- 
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Ity  of  the  contractor  for  breadi  of  duty  li  t* 
the  owner,  under  his  contract,  not  to  tbltd 
parties,  for  as  to  tbem  be  no  longer  owes  any 
dnty.  He  no  longer  stands  In  place  of  the 
owner,  for  the  latter  has  resumed  hts  relation 
to  the  public."  And  in  26  Cyc.  L.  &  Pr.  1566. 
the  general  rule  is  thus  stated:  "A  oon- 
tractee  may  be  liable  for  tbe  neglect  or 
wrongful  act  of  the  contractor  or  tbe  con- 
tractor's  servants,  althou^  not  otherwise  lia- 
ble, because  of  his  ratification  of  sach  acts. 
If  the  work  is  completed,  the  contractee  is  re* 
sponsible  for  injuries  thereafter  resulting 
from  its  imperfect  construction  or  dangerous 
condition  in  which  he  permits  it  to  remain, 
especially  after  tbe  contractee  has  accepted 
the  work."  In  the  present  case  there  Is  no 
suggestion  that  the  defendant  company  was 
not  fully  acquainted  with  the  manner  In 
which  the  work  was  performed  by  the  con- 
tractor, and  with  the  condition  in  which  the 
bed  and  banks  of  the  stream  were  left  by 
him,  at  the  completion  of  the  work  and  at 
tbe  time  of  Its  acceptance  at  his  hands. 

The  aaalgnmaita  of  error  are  all  oremded. 
and  tbe  Judgment  ia  affirmed. 


■WOODRUFF  V.  GUNTON  (No.  1). 
<Supreme  Court  of  FeDoiylTania.  Jan.  4, 1809.) 

1.  Mines  and  MntiBAU  (f  70*)  —  Lease  — 
CoifSTBtronoH— Intebest  on  Dbfeebbo  Pat- 

MENT8. 

A  coal  lease  provided  that  If,  because  of  a 
strike,  or  other  cause,  whldi  tbe  lessee  could 
not  control,  coatinuing  Icmger  than  one  mouth, 
the  lessee  oontd  not  QUDe  the  mioimam  quantity 
oi  coal  for  the  year,  the  rent  should  be  propor- 
tionately abated,  provided  that  three  months' 
rent  should  be  paid  in  any  event.  In  ah  action 
for  the  rental,  the  lessee  testified  that  be  was 
prevented  from  mining  for  a  certain  time  for 
causes  over  which  he  had  no  control.  He  had 
at  another  trial  testified  that  the  delay  was  due 
to  a  lack  of  funds.  Held  that,  on  a  finding  that 
the  lessee  had  been  delayed  by  lack  of  funds,  he 
was  properly  chargeable  with  Interest  on  the 
deferred  payments. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  i  70.*] 

2.  Mxicsa  AND  M1NEBAI.S  (i  70*)— Coal  Lease 
—  CoNEnucnoM  —  PKonxs  on  8au  or 
Cuuc. 

A  mining  lease  provided  that  the  lessee 
sfaould  pay  a  certain  price  for  all  coal  that 
woald  pass  over  a  screen  of  an  eighth  of  an  inch 
nipsh.  and  that  wliatever  shonlo  pass  through 
fihould  be  classified  as  culm,  and  that  if  toe 
lessee  sold  the  culm,  he  shonld  pay  one-tenth  of 
the  net  profit  to  the  lessor.  In  an  action  to  re- 
cover the  profit  on  the  colm,  the  lessee  claimed 
that  tbe  entire  cost  for  mining  coal  and  culm 
was  to  be  considered.  The  lessor  testified  that 
it  was  impossible  for  the  lessee  to  prepare  the 
royalty  coal  for  market  without  producing  culm, 
and  tliat  when  it  was  sold,  the  entire  pnce  less 
ttie  cost  of  loading  it  was  the  net  proflL  Held, 
that  the  question  was  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals.  Dec.  Dig.  |  70.*] 

AiH>eaI  from  Court  of  Common  Pleas,  Sul- 
livan County. 


Action  by  William  L.  Woodruff  against 
Walter  B.  Gunton.  JnAgmaaX  tot  plaintiff, 
and  defendant  appeals.  Affirmfld. 

See,  also.  71  AU.  851. 

At  the  trial  tbe  court  charged  in  part  as 
follows:  "Now  the  plaintiff  has  called  on  the 
stand  witnesses  who  are  familiar  with  the 
procea  of  mining  anthracite  coal,  mlnti^  m- 
glseers,  and  you  have  beard  their  testimony. 
IB  anbatance  it  is  that  tbe  production  of  cnlm 
is  a  necessary  incident  in  tbe  process  of  min- 
iDg— that  Is,  their  testimony,  In  effect  !■  that 
in  the  mlnlnc  and  prepamtlon  of  pr^red 
sizes  of  coal  you  will  necessarily  produce 
cnlm— and  the  contention  of  the  idalntlff  Is 
that,  that  being  so,  hi  tbe  mining  and  pnp- 
aratlon  of  prepared  sizes  this  culm  resnltlng, 
why  they  say  It  is  a  matter  of  no  expense  to 
the  operator,  to  the  defmdant  here,  and  that 
if  be  baa  had  no  expense  In  prodwdng  It, 
therefore  when  he  sells  It,  it  is  all  net  profit, 
or  practically  so.  The  only  item  of  expense 
which  the  plaintiff  admits  should  be  diarged 
against  the  selling  price  of  the  culm  is,  as  I 
have  stated  to  you,  that  stated  by  Mr.  Smith, 
to  the  effect  ^t  It  wonld  cost,  to  load  the 
cnlm,  after  it  Is  separated  from  the  nm  of 
mine,  about  (r/ioo  ot  a  cent,  or  practically  a 
cent  a  ton  to  load  it,  and  the  contention  of 
the  plaintiff  la  that  that  is  all  tlie  expense 
that  attends  Uie  production  of  calm.  Now  ve 
think  yoD  undentand,  from  what  we  have 
stated,  and  firom  tbe  testimony  of  tbe  wit- 
nesses and  the  comnientB  of  counsel,  this  posi- 
tion folly.  If  yon  are  satlafled  of  tbe  truth 
of  that  proposition,  from  tbe  testimony  In 
the  case,  then  yon  will  be  Justified  in  finding 
for  flie  plaintiff  the  price  received  by  the  de> 
f aidant  In  the  sale  of  the  culm,  for  all  that 
be  has  thus  sold,  less  •t/iot  of  a  cent  per  ton 
expense.  I  think  the  plaintiff  In  his  state- 
mait  has  not  allowed  that :  but.  If  yon  find 
that  to  be  true  you  may  make  that  allowance. 
Now  If  you  are  not  sattsfled  that  plaintiff's 
omtentton  is  correct,  if  yon  are  not  satisfied 
of  the  proof  of  his  contention  in  this  respect 
that  culm  is  a  necessary  Incident  in  the  pro- 
cess of  mining,  but  you  believe  ttie  defendants 
story  that  In  the  productirai  of  this  cnlm  It 
cost  him,  as  he  has  stated  to  you,  a  certain 
part  of  a  dollar  to  get  it— I  have  forgotten 
the  amount  tliat  he  stated— I  think  the  high- 
est figure  was  some  70  or  80  cents — ^If  you  are 
satisfied  from  his  explanation  of  the  process 
of  mining  aa  It  took  place  In  this  mine  that 
this  culm  cost  him  to  get  it  to  tbe  surface 
some  TO  or  80  cents  a  ton,  then  that  cost 
shonld  be  a  charge  against  the  culm  account, 
and  if  he  sold  tbe  culm  for  less  than  that 
amount,  or  less  than  it  cost,  there  would  be 
no  net  profit  upon  It.  If  you  acc^t  that  the- 
ory, why  the  plaintiff  should  not  recover  here 
for  any  net  profit  on  culm.  Ton  should  bear 
In  mind  all  tbe  time  that  It  is  net  profit  to 
which  the  plaintiff  is  entitled.  Not  gross  pro- 
fit, but  net  profit.   Now  we  leave  this  con- 
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tentlon  to  yon  as  a  matter  of  fact.  Wlilch'Is 
the  more  reasonable?  Which  Impresses  you 
as  being  the  tme  one?  Tou  will  consider  all 
the  testimony  and  adopt  that  which  you  be- 
Here  to  be  true,  and  which  you  believe  to  be 
supported  by  reason  and  the  evidence." 

Defendant  presented  these  points:  "(1) 
That  under  the  terms  of  the  lease  the  plain- 
tiff la  entitled  to  receive  one-Uilrd  of  one- 
tenth  of  the  net  profit  made  by  the  defendant 
on  culm  sold  by  him.  The  amount  of  net 
profit  Is  to  be  ascertained  by  deducting  the 
cost  of  production  from  the  price  for  which 
It  was  sold.  If  the  jury  believe  under  all  the 
evidence  In  the  case  that  the  cost  of  mining 
and  producing  culm  by  the  defendant  equal- 
ed or  exceeded  the  price  for  which  it  was 
sold,  there  Is  nothing  due  the  plaintiff  on  that 
account.  Answer :  This  point,  gentlemen,  we 
do  not  affirm,  because  this  also  asbs  us  to  de- 
tide,  in  a  measure,  questions  of  fact  This 
point  requests  us  to  say  to  you  that  the  net 
profit  Is  to  be  ascertained  by  deducting  the 
cost  of  production  from  the  price  for  which 
it  was  sold.  That  might  Include  the  cost  of 
mining  the  coal  and  taking  It  to  the  surface. 
As  to  that,  you  will  recall,  there  are  two  con- 
tentions here — one  by  the  plalntUf  that  the 
mining  of  culm  was  a  necessary  lactdent  to 
the  process  of  mining  run  of  mine  coal,  and 
that  theory  we  have  explained  to  you.  We 
have  also  explained  to  yon  the  opposing  the- 
ory of  the  d^endant.  and  therefore  leave  It 
to  you  as  a  question  ot  tact  We  cannot  af- 
firm this  point,  because  it  would  be  contradic- 
tory of  our  general  diarge.  We  do  say  to 
yon  now,  In  answer  to  this  point,  as  we  said 
In  our  general  charge,  that  from  the  selling 
price  of  culm  should  be  deducted  the  cost 
which  attended  the  culm  after  it  became 
culm,  and  the  only  evidence  as  to  that  In  this 
case  is  the  testimony  of  Mr.  Smith,  who  stat- 
ed that  such  expense  was  s^/iog  of  a  cent  per 
ton.  (2)  Under  the  evidence  In  this  case  the 
plaintiff  Is  not  raitltled  to  recover  Interest  on 
the  deferred  payment  Answer:  This  point 
Is  refused." 

Argued  before  BflTCHElLL,  0.  J.,  and 
BROWN.  ME8TREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Rodney  A.  Mercur,  for  appelant  E.  J. 
Mullen,  for  appellee. 

BROWN.  J.  On  this  appeal  from  a  Judg- 
ment recovered  against  him  In  an  action  on  a 
coal  lease  the  appellant  raises  two  questions ; 
one  as  to  the  right  of  the  lessor  to  recover 
Interest  on  deferred  payments  of  royalties, 
and  the  other  as  to  the  profits  realized  by 
him  on  culm  sold.  The  lease  was  executed 
March  23, 1898,  and  the  parts  of  it  relating  to 
these  two  questions  are  as  follows:  "First 
The  lessee  will  pay  to  said  lessors  In  monthly 
installments  for  so  much  coal  as  they  may 
mine  during  the  year  1898  at  the  rates  here- 
inafter named :  $3,000.00  for  the  balance  of 
1898;  $6,000.00  for  the  year  1889;  16.000.00 


for  each  and  every  year  thereafter  until  all 
the  coal  la  exhausted,  or  this  lease  is  deter- 
mined, in  monthly  installmrats  payable  on 
the  15th  day  of  each  month  for  the  propor- 
tion of  mine  rent  due  for  the  preceding  month. 
And  In  consideration  of  the  payment  of  said 
mine  rent  the  said  lessee  shall  be  entitled  to 
mine  and  move  each  year  from  the  demised 
premises  so  many  tons  of  coal  of  2,240  lbs. 
each  as  multiplied  by  twenty-flve  cents  per 
ton  will  be  the  equivalent  of  mine  rent  for 
such  year;  and  for  all  coal  mined  in  any 
year  in  excess  hereof  the  said  lessee  shall 
pay  at  the  rate  of  twenty-flve  c&ita  per  ton 
of  2,240JbB.  each  in  monthly  installments  as 
aforesaid.  These  prices  are  for  all  coal  that 
will  pass  over  a  screen  of  an  eighth  of  an 
inch  mesh  and  all  that  will  pass  through  Is 
to  be  classified  as  culm,  and  for  said  culm 
that  la  sold  the  said  lessee  Is  to  pay  the  les- 
sors one-tenth  of  the  net  profit  of  said  culm. 
The  lessors  at  their  option  shail  be  entitled 
by  their  agents  to  supervise  the  weighing  of 
all  coal  mined  or  shipped  under  this  lease  and 
at  their  option  to  have  a  chedE  welghman  at 
their  expense,  no  charge  to  be  made  for  coal 
consumed  under  the  boilers  or  In  carrying  on 
the  mining  operations  on  said  premises.  Sec- 
ond. If  by  reason  of  a  strike  among  the 
employes  of  the  lessee  or  among  the  employes 
of  carrying  companies,  or  for  any  cause  ov^ 
which  the  lessee  has  no  control  continuing  for 
a  longer  period  than  one  month,  the  said 
lessee  shall  be  prevented  in  any  year  from 
mining  the  quantity  of  coal  for  such  year 
measured  by  tbe  mine  rent  the  lessee  shall 
be  bound  to  mine  and  remove  only  so  much 
coal  during  such  year  as  by  the  use  of  due 
diligence  they  may  be  able  to  mine  and  re- 
move and  the  mine  rent  for  that  year  shall 
be  abated  proportionately,  provldiyl,  bowers, 
that  the  said  lessee  shall  in  any  event  pay 
three  months'  rent  and  the  release  of  rent 
shall  only  rdate  to  so  much  of  the  period  of 
any  strike  as  extends  beyond  one  month." 

On  the  trial  the  appellant  claimed  that  as 
he  was  prevented  from  prosecuting  the  wort 
of  mining  for  a  certain  length  of  time  by 
causes  over  which  he  had  no  control,  he 
ought  not  to  be  compelled  to  pay  Interest  on 
the  deferred  payments.  The  Jury  were  In- 
structed that  the  defense  as  to  interest  on  the 
deferred  payments  must  be  based  npon  cause, 
or  causes,  for  delay  over  which  the  defendant 
had  no  control,  and  this  was  submitted  to 
them  as  a  question  of  fact  This  Is  not  as- 
signed as  error,  but  the  complaint  is  that  the 
Jury  were  not  instructed  that  as  the  only  tes- 
timony offered  on  this  branch  of  tiie  case  was 
that  of  the  defendant  If  they  believed  hJm. 
there  should  be  ah  abatement  allowed  on  all 
Interest  over  and  above  the  three  months* 
rent  In  each  year,  as  provided  In  the  lease. 
This  Instruction  was  not  asked  for,  and  in 
making  complaint  that  It  was  not  ^ven  the 
fact  Is  overlooked  that  the  jury  had  before 
them  the  testimony  of  the  appellant  on  a 
former  trial,  when  be  testified  that  the  only 
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cause  for  bis  delay  was  "lack  of  funds,"  and 
that  there  was  "no  other  material  reason  for 
It"  The  conrt,  therefore,  correctly  Instructed 
the  Jury  that.  If  he  had  been  delayed  by  rea- 
son of  lack  of  money  In  the  pnMecatl<m  of 
his  work,  It  was  no  defense. 

There  Is  no  dispute  as  to  the  quantl^  of 
culm  sold  by  the  appellant  The  dispute  be- 
tween the  parties  Is  as  to  what  is  to  be  taken 
into  consideration  in  determining  what  were 
the  net  profits  realized.  If  any,  by  the  lessee 
from  the  sale  of  It  within  the  meaning  of  the 
clause  which  required  him  to  pay  one-tenth 
thereof  to  the  lessors.  His  contention  is  that 
the  entire  cost  of  mining  and  marketing  the 
coal  and  culm  is  to  be  taken  into  account,  and 
the  average  cost  per  ton  for  mining  and  mar- 
keting the  entire  output,  the  run  of  mine  coal, 
which  indnded  culm,  bone  rock,  slate,  and 
other  Impurities,  is  the  cost  per  ton  for  the 
culm  in  ascertaining  whether  he  has  realized 
any  profit  from  the  sale  of  It  The  culm  was 
sold  for  less  than  the  cost  of  mining  and 
marketing  it  on  this  basis,  and  the  lessee, 
therefore,  contends  lessors  are  entitled  to 
nothing  for  what  was  sold.  The  contention 
of  the  appellee,  on  the  other  hand,  is  that 
culm  Is  a  mere  Incident  to  the  mining  and 
preparation  of  the  royalty  coal  for  the  mar- 
ket; that  the  coal  In  place  does  not  contain 
culm;  that  it  is  created  by  the  blasting  of 
the  coal  In  the  mines,  by  the  friction  in  hand- 
ling and  conveying  the  same  to  the  breaker, 
and  by  the  preparation  of  coal  for  market  in 
the  breaker;  that  It  is  impossible,  with  the 
methods  now  In  use  In  mining  anthracite  coal, 
and  the  methods  as  actually  used  by  the  les- 
see, to.  mine  and  prepare  royalty  coal  for  the 
market  without  producing  culm ;  that  the 
same  can  be  separated  from  the  royalty  coal 
by  the  screen  and  the  breaker  Just  before  tbe 
one  is  loaded  in  the  car ;  that  the  culm  so  sep- 
arated in  tbe  breaker  conld  be  either  loaded 
In  the  cars  and  sold,  or  conveyed  to  the  bank 
aod  thrown  away;  that  nothing  should  be 
charged  for  producing  the  culm  up  to  the 
time  it  is  separated  from  the  royalty  coal, 
because  it  had  to  be  brought  out  of  the  mine 
in  order  to  mine  and  handle  royalty  coal  for 
tbe  market;  that  the  cost  of  handling  the 
cars  of  culm  when  sold  was  lees  than  putting 
It  on  the  refuse  bank  and  throwing  It  away, 
and  therefore  the  amount  received  for  the 
culm  was  net  profit,  as  it  had  cost  nothing  to 
produce  It  Under  the  testimony  produced 
by  tbe  plaintiff  the  question  of  what  was  the 
profit  on  the  calm  became  a  question  of  fact 
for  the  Jury,  and  was  so  submitted  to  them. 
Two  mining  engineers  called  by  the  ai^llee 
testified  that  they  had  been  at  the  mines  fre- 
quently during  the  progrees  of  the  appdlant's 
mining  operations,  and  were  temlllar  with  his 
methods  of  mining  and  preparing  the  coal  for 
market  miey  further  testified  that  the  pro- 
duction of  the  culm  had  cost  blm  nothing  in 
addition  to  the  cost  of  mining  and  preparing , 
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the  royalty  coal  for  market  up  to  the  time  It 
was  separated  from  tbe  royalty  coal  In  the 
breaker,  and  that  after  such  separation  It 
cost  lees  to  sell  and  load  It  on  cars  than  to 
put  it  on  the  refuse  bank,  that  it  was  im- 
possible for  the  d^mdant  to  mine  and  pre- 
pare the  royalty  coal  for  market  without  pro- 
ducing culm,  and  that  when  the  culm  was 
sold  by  the  defendant  the  entire  amount  re- 
ceived for  tbe  same  was  net  profit,  as  It  had 
cost  him  nothing  to  produce  it  The  testi- 
mony of  one  of  the  witnesses  was  as  follows: 
"Q.  Did  it  cost  Mr.  Gunton  anything  addi- 
tional to  bring  this  culm  out  of  the  mine?  A. 
No,  sir.  Q.  Anything  additional  to  the  cost 
of  the  other  coal?  A.  No,  sir.  Q.  Why  not? 
A.  Because  that  is  purely  an  inddoit  to  min- 
ing, and  is  never  separated,  and  the  price  per 
car,  the  price  that  Is  paid  the  miner  per  car, 
Is  based  on  the  amount  of  prepared  sizes  ttiat 
that  car  will  produce  on  an  average."  The 
appellant  himself  testified  as  follows:  "Q. 
Doesn't  It  cost  you  Just  as  much  to  mine  roy- 
alty coal  and  prepare  It  for  shipment,  wheth- 
er you  sdl  the  culm  or  whether  yon  do  not 
sell  it?  In  other  words,  would  it  not  be  nec- 
essary to  do  all  the  work  and  Incur  all  the 
expense  In  the  mining  and  preparation  of  roy- 
alty coal  for  market  whether  the  culm  Is  sold 
or  not?  A.  Oh,  the  same  operation  would  be 
necessary,  certainly.  Q.  And  the  same  cost 
would  be,  too,  whether  you  sold  the  culm  or 
put  It  on  the  bank.  It  would  cost  Just  the 
same,  wouldn't  it?  A.  The  dirt,  and  If  there 
was  any  merchantable  coal  In  tbe  culm,  it 
would  cost  Just  the  same,  of  course.  Q.  If 
there  was  no  merchantable  coal  in  the  culm, 
and  If  you  put  tbe  culm  on  tbe  bank  and 
didn't  sell  It  at  all,  your  cost  of  mining  the 
other  coal  would  be  Just  the  same  as  though 
you  sold  that  culm,  woulon't  It?  A.  Prac- 
tically ;  yes,  sir."  Whether  the  theory  or  con- 
tention of  tbe  appellee  was  correct  was  clear- 
ly a  question  for  tbe  Jury,  and  they  were 
proi>erly  instructed  that  if  they  found  It  to 
be  correct,  they  should  find  in  his  favor  for 
the  price  received  by  the  defendant  for  the 
culm,  lees  '^/loo  cents  per  ton  expense  Incur- 
red in  loading  It,  but  that.  If  they  bdleved 
the  defendant's  theory  or  contention  to  be 
correct,  there  was  no  profit  to  be  accounted 
for  1^  him. 

The  assignments  of  error  are  all  overruled, 
and  the  appeal  is  dismissed. 


WOODRUFF  V.  GUNTON  (No.  Zt. 
(Sapreme  Court  of  Pennsylvania.  Jan.  4, 1900.) 
Mines  asd  HiKXitALS  (I  70*)— Coal  Lkasb— 

MlNIUUlf  ROTALTV— BUKIIia  VP  DEFICIKR- 

CIES. 

A  cool  lease  wovtded  for  payment  of  a 
minimum  roralty,  and  a  certain  sum  per  ton  on 

all  coal  mined  in  excess  of  the  tomiage  on  which 
the  minimum  royalty  was  based.  Here  was  no 
provision  that  a  deficient^  in  the  minimum  for 
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ooe  year  ihonlil  be  made  np  In  snbseqaent  yean 
from  coal  mined  Id  excess  ot  the  tonnam  oq 
vhich  inch  m  in  imam  royalty  was  based.  Held, 
that  the  leasee  could  not  recoup  hImseU  for  the 
defideney  in  the  minimum  royaJt?,  which  he  has 
to  make  good  fta  (me  year,  by  mining  the  deficien- 
cy in  a  subseQuent  year  without  paying  therefor. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Hinerals,  Cent.  Dig.  |  193;  Dec  Dig.  S  70  *1 

Appeal  from  Court  of  Oommon  fPleas,  SulH- 
van  County. 

Action  by  William  L.  Woodruff  against 
Waltur  B.  Onnton.  Judgment  for  plaintiff 
for  leM  tban  the  amount  claimed,  and  he 
appeals.  Berereed.  See,  also,  71  AtL  Hta. 

The  trial  Judge  charged  in  part  as  fcdlowi: 
**Tliertt  are  three  qoestlona  raised  In  this 
case— tlut  Is,  on  tliree  propositionB  the  par- 
ties do  not  agree— one  la  wbether  the  plain- 
tiff Is  entitled  to  recoTor  In  thia  case  his  pro- 
portion,  or  the  one-third  ot  the  minimum 
royalties  fOr  the  Tears  1896  and  1889.  The 
plaintiff  claims  that  that  minimum  royalty 
was  not  paid  In  those  years,  and  that  there- 
tore  be  is  entitled  to  record  his  proportion. 
Tbe  defendant  claims  that  although  he  did 
did  not  pay  them  In  those  years,  yet  be  sub- 
sequently mined  coal  to  the  extent  called  for 
by  the  lease,  and  in  such  quantl^,  and  that 
the  2B  cents  royalty  was  calculated  and  paid 
on  that,  and  that  it  was  made  up  to  the 
plaintlfl  in  that  way.  Fo-haps  tliat  la  not 
an  exact  statement  of  it  The  def  mdant  con- 
tends rather,  that  he  was  not  to  pay  both 
the  minimum  royalty  and  the  royalty  of  25 
cents  per  ton,  and  that  when  he  subsequent- 
ly mined  all  tiiat  the  parties  prorlded  for, 
and  paid  for  it,  he  paid  all  that  was  con- 
templated by  llie  parties  -to  the  lease.  That 
we  say,  is  one  question.  a%at  will  depend 
upon  l^e  construction  of  the  lease,  and  there- 
fore that  question  Is  <nie  of  law  for  the  court 
It  becomes  our  duly  to  resolve  that  question, 
and  your  duty  to  acc^t  the  construction  of 
the  court  upon  that  point  From  a  construc- 
tion of  the  whole  lease  we  bare  come  to  the 
condusloD  that  tbe  contention  of  the  plain- 
tiff In  this  case  is  unwarranted.  We  have 
resc^Ted  that  \egal  question  lUTOlred  against 
the  plaintiff,  and  In  our  opinion  he  cannot 
recoTer  both  the  mlnlmnm  royalty  and  the 
royalty  of  25  cents  per  ton.  Tlierefore  we 
Instruct  you  that  the  plaintiff  cannot  reooTW 
for  tbe  minimum  royalties  claimed  by  blm  to 
be  due  for  the  years  1896  and  1889.  and  that 
wUl  relieve  you  from  tbe  consideration  of 
that  question.  If  we  are  wrong  In  this  con- 
struction, gentlemen,  the  plaintiff  will  hare 
his  remedy,  and  by  appeal  to  a  higher  court 
can  set  us  r^bt  and  remedy  tbe  wrong,  if  it 
be  a  wrong,  be  Is  thereby  done.  TbB  next 
Item  Is  amount  due  plaintiff  October  16, 1902, 
on  minimum  royalties  for  1898  and  1S99,  f3,- 
000,  less  royalties  diarged  on  coal  mined, 
$1,267.97 ;  net  amount  due  plaintiff,  $1,732.- 
03.  Gentlemen,  under  the  view  of  the  law 
as  we  understand  It  and  as  we  have  already 


instructed  yon,  ytra  cannot  allow  this  item 
to  the  plaintiff.  Gentlemen  of  the  Jury,  coos- 
sd  for  tbe  plaintiff,  of  couxae,  prepared  his 
statnnent  from  taia  own  view  of  tbe  law.  as 
he  had  a  rl^t  to  do,  and  In  that  statemmt 
as  I  have  stated  to  you,  was  included  this 
Item  of  $1,782.03L  We  have  instructed  yva  as 
a  matter  of  law  to  exclude  that  item  from 
the  account  Gommi  for  plaintlfl  has  nov 
made  a  comimtatlon,  whldi  has  been  shown 
to  us,  of  tbe  Interest  on  Uut  $1,782  Iton, 
which,  added  to  tbe  Itnn  of  $1.73£jD8,  makes 
the  amount  of  the  Item  to  be  deducted  trun 
plaintiff's  statement  $2,212^  That  you 
may  verify,  of  coursft  These  statunents  that 
are  soit  out  with  you  are  not  binding  iQNm 
you.  They  are  tumlsbed  you  as  tbe  re««e> 
tive  cimtaitlona  of  llie  parUss,  and  as  an  aid 
to  you  In  passing  upon  their  contentions. 
Ton  are  at  liberty  to  use  them,  and,  under 
the  InstmctlonB  of  tbe  court  to  adopt  the 
views  set  forth  In  these  statements,  as  we 
have  Indicated,  enqit  tbat  you  cannot  al- 
low the  plaintiff  this  $1,782.08  item,  nor  any 
interest  upon  It" 

Plaintiff  presented  this  pdnt:  "(S)  The 
plaintiff  under  tbe  terms  of  tbe  lease  Is  en- 
titled to  one-third  of  the  in*w*muni  royalties 
provided  for  by  same^  for  the  years  1888  and 
1899,  less  one-third  of  the  royalty  price  of 
coal  actually  mined  and  removed  during 
these  years.  The  undisputed  evidenee  shows 
that  the  defendant  paid  no  mlnlmnm  n^r*itl«> 
for  either  of  these  yean^  and  tiiat  he  mined 
and  removed  lSW**/xot  tons  ot  coal  Oat 
would  pass  over  an  eight-Inch  mesh  daring 
this  period.  Answer :  This  point  Is  reftased." 

Argued  before  HITGHSaJ^  C  J.,  and 
BBOWM,  HBSTRBZAT.  POTTEB.  and  EL- 
KIN.  JJ. 

B.  3.  Mullen,  for  appellant  Bodn^  A. 
Mercur,  for  appellee. 

BROWN,  J.  Tbia  iM  an  appeal  by  the 
plaintiff  from  the  Judgment  from  which  we 
have  just  decided  tiie  defoidant  had  no 
ground  of  ain>eal.  It  raises  the  single  ques- 
tion of  the  right  of  the  appellant  as  a  leasw. 
to  recover  from  tbe  app^lee  minimum 
altiee  for  years  In  f^di  be  did  not  mine  the 
nilnlmtui  quantity  of  coal  provided  for  In 
the  lease,  having,  however,  mined  and  paid 
tm  In  subsequent  years  enough  coal  to  make 
up  tbe  d^cien(7  In  tiie  royalties  for  tbe 
prior  years.  The  years  for  wblch  tbe  mini- 
mum royalties  are  claimed  are  1886  and 
1899.  The  trial  judge  vras  of  opinion,  from 
his  **oonstniction  of  the  whole  leaB^"  tiiat 
there  could  be  no  recovery  for  tbe  minimum 
royalties  for  these  years,  and  tbe  Jury  so 
were  Instructed. 

Tbe  lease  Is  of  a  tract  of  land  of  102  acres 
and  16  perches,  for  a  period  of  10  years 
from  March  23,  1896,  with  the  privHege,  at 
the  expiration  of  that  period,  of  renewing 
for  another  period  of  10  years.   Tbe  con- 
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Bideratloii  IndodBg  the  lessors  to  "demise, 
lease  and  to  mine  let"  their  land  was  the 
following  corcmuit:  "Tlie  lessee  will  iw7  to 
said  lessors  in  montUy  installments  for  so 
macb  coal  as  they  may  mine  daring  the 
year  1896  at  the  rates  herefnatter  named — 
13,000.00  for  the  balance  of  1886;  «6.000.00 
for  the  year  1889;  $6,000.00  for  ea<^  and 
every  year  thereafter  until  all  the  coal  is 
exhausted,  or  this  lease  Is  determined  in 
monthly  installments  payable  on  the  16th 
day  of  each  month  for  the  proportion  of 
mine  rent  due  for  the  preceding  month.  And 
in  oonslderatlon  of  the  payment  of  said  mine 
rent  the  said  lessee  shall  be  entitled  to  mine 
and  move  each  year  from  the*demlsed  prem- 
ises 60  many  tons  of  coal  of  2,240  lbs.  each 
as  multiplied  by  twenty-flre  centi  per  ton 
will  be  the  equlTalent  of  mine  rent  fbr  sutdi 
year ;  and  for  all  coal  mined  in  any  year  In 
excess  hereof  the  said  lessee  shall  pay  at  tbe 
rate  of  twenty-five  cents  per  ton  of  2,240  lbs. 
each  In  monthly  installments  as  aforesaid." 
There  is  not  another  line  In  the  lease  upon 
tb9  subject  of  how  much  tbe  lessee  Is  to 
pay,  how  or  when  he  Is  to  pay,  bow  much 
coal  he  Is  to  mine,  or  when  he  1>  to  mine  It, 
and  no  other  clause  Is  therefore  to  be  read 
In  determining  whether  he  must  pay  tbe 
minimum  n^alty  provided  for  In  the  lease 
for  1898  and  1889  without  regard  to  what 
he  may  have  paid  for  excess  coal  mined  In 
subsequent  years.  In  construing  the  lease  as 
to  this  we  are  confined  to  the  portion  above 
qnoted.  Though  the  court  below  sptAe  of  its 
construction  of  the  whole  lease,  tiiere  is 
nothing  to  be  fonnd  in  the  remainder  of  it 
relating  to  the  question  before  as. 

The  lessee  agreed  nncondlti<HialIy  to  pay 
In  monthly  Installments,  on  tbe  15th  of  each 
month,  |S,000  for  tbe  remaining  portion  of 
the  year  1886.  96.000  for  18BB;  and  the  same 
sum  for  e&ch  succeeding  year.  This  Is  an 
agreement  to  pay  a  fixed  sum  at  a  fixed  time, 
during  a  fixed  period,  for  a  certain  privilege. 
That  privilege  Is  to  occupy  the  land  at  the 
lessors  and  mine  and  remove  therefrom,  dur^ 
Ing  encb  year  of  the  fixed  period,  a  certain 
amount  of  coal — 12,000  tons  of  2,240  lbs.  dur- 
ing the  remaining  portion  of  the  year  1806. 
and  24,000  tons  during  each  of  the  remaining 
years  of  tbe  lease.  For  all  coal  mined  In 
1808  In  excess  of  12.000  tons,  and  for  all  min- 
ed in  any  subsequent  year  In  excess  of  24,- 
000  tons,  the  lessee  Is  to  pay  25  c^ts  per 
ton.  Whether  the  privilege  to  mine  a  certain 
amount  of  coal,  In  consideration  of  tbe  pay- 
mmt  of  an  annual  royalty  or  rent,  Is  exercis- 
ed or  not,  the  covenant  of  the  lessee  Is  to 
pay  a  fixed  snm  for  the  privilege.  If  the 
amount  of  coal  ^Ich  the  lessee  is  permitted 
to  mine  in- each  year  Is  not  mined,  there  la 
no  stipulation  for  a  proportionate  abatement 
of  the  annual  royalty,  nor  is  a  privilege  giv- 
en to  him  to  recoup  himself,  after  having 
paid  such  n^alty,  by  mining  the  deficiency 
In  a  subsequent  year  without  paying  there- 
tm.  Sndi  was  the  privilege  In  the  leases  un- , 


der  c(msidflratt(m  In  Lebl^  ft  WIlkes-Barre 
Coal  Company  v.  Wright,  177  Pa.  387,  35  Atl. 
919,  Lehigh  Valley  Coal  Company  v.  Everhart* 
200  Fa.  118,  55  Aa  864,  and  Pennsylvania 
Coal  ft  Coke  Company  t.  Wlttierow,  215  Pa. 
327,  64  AtL  585,  but  tbe  express  covenant  of 
the  present  lessee  Is  that  for  each  year,  and  In 
each  year,  he  will  pay  a  fixed  sum,  and  In  ad- 
dition thereto  25  cente  for  every  ton  of  coal 
mined  In  excess  of  what  he  la  permitted  to 
mine  in  ctmsideratlon  of  the  payment  of  the 
fixed  sum.  The  payment  of  the  rc^alty  or  ren- 
tal for  each  year  Is  Independmt  of  the  pay- 
ment in  any  other  year,  and  the  mining  of  the 
coal  each  year  Is  Indepaodent  of  the  mining 
In  any  otiier  year.  With  the  Intentkm  of  tiie 
parties  thus  eleaily  expressed,  it  is  Impos- 
sible to  attribute  a  different  one  to  them  and 
sustain  the  court  below  without  reading  Into 
the  lease  a  clause  providing  that  tbe  lesse» 
may  apply  to  the  deficiency  on  the  mine  rent 
or  royalty  due  for  1886  and  1890  the  pey- 
mrats  made  In  subsequent  years  for  coal 
mined  In  excess  of  24,000  tons.  Counsel  tor 
appellee  does  not  point  to  any  dause  In  the 
lease  sustaining  his  contention,  but  we  are 
told  that  "this  claim  of  the  plaintiff  Is  uncon- 
scionable." This  Is  by  no  means  to  be  con- 
ceded. Tbe  provision  as  to  tbe  payment  of 
the  annual  royalty  was  Insoted  to  Insure  to 
the  lessors  prompt  mining  by  the  leasee,  and 
prompt  payment  for  bis  occupation  and  use 
of  the  land.  If  bis  delay  In  mining  he  la 
allowed  to  appropriate  to  the  payment  of  tbe 
realty  for  1888  the  royaltlM  paid  for  ex- 
cessive mining  five  years  thereafter,  he  Is  de- 
priving the  lessors  of  the  use  of  tbelr  money 
for  that  length  of  time.  This  be  may  not  do 
in  the  ffice  of  his  express  agreement  to  the 
contrary,  and  we  may  appropriately  repeat 
what  we  said  in  Lehigh  ft  WUkes-Barre  Coal 
Ca  V.  Wright,  177  Pa.  387,  85  Atl.  919:  "Tbe 
owners*  enjoyment  of  the  value  of  their 
property  would  largely  depend  on  receiving 
that  value  soon.  If  the  payments,  by  reason 
of  slow  mlntaig,  were  stretdied  Into  tbe  fu- 
ture, they  would  receive  far  less  than  If 
made  within  a  period  of  2,  8  or  even  6  years, 
and  all  this  coal  could  easily  be  mined  wlth> 
in  that  time.  Both  parties  assumed  the  val> 
ue  of  tbe  coal  In  place  to  be  26  cents  per  ton,, 
and  this  value  defendants  would  have  proxi- 
mately got  if  It  had  been  mined  diligently; 
but  If,  on  account  of  conditions  of  marked 
charges  for  transportation,  or  price  of  labor. 
It  paid  plaintiff  better  to  mine  very  slowly,, 
defendants  would  not  receive  nearly  that 
value.  For  example,  toke  the  $4,000  paid 
for  the  16,000  tons  mined  the  ninth  year.  If 
the  16,000  tons  were  worth  25  cents  per  ton 
at  date  of  contract,  then  defendants  had  lott 
9  years'  interest  or  (2,160.  Deducting  thl» 
from  tbe  $4,000  left  only  fl340,  equal  only 
to  IIH  cents  per  ton  by  reason  of  tbe  long- 
deferred  payment.  The  hardship  of  the  bar^ 
gain  by  tbe  hai^ning  of  this  very  contin> 
gency  the  owners  sought  to  guard  against  by- 
two  distinct  metitods  of  fixing  the  pnrcbas- 
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Ing  price;  one,  25  centa  per  ton,  to  be  paid 
as  mined,  and  this  1b  all  plalntlfl  would  have 
paid  If  It  had  mined  with  dll^^ce,  but  there 
was  another  method.  If  for  any  reason,  it 
chose  to  retain  posseeslon,  and  not  mine  dil- 
igently, then  defendants  had  provided  for 
this  by  exacting  a  fixed  annual  income  of 
94,000."  When  the  a[^llee  declares  the 
dalm  of  the  appellant  to  be  tmconacionable, 
be  forgets  that  It  is  based  upon  a  contract 
entered  Into  by  himself,  in  terms  so  clear 
that  bnt  one  meaning  can  be  given  to  them, 
and  as  he  tntellig^itly  contracted,  he  Is 
bound.  If  he  made  what  he  now  regards  as 
a  bard  bargain,  he  cannot,  In  the  absence  of 
frand,  accident  or  mistake  in  making  it,  ask 
to  be  relieved  from  it,  and  if  he  was  foolish 
in  making  1^  neither  the  legal  nor  chancery 
side  of  the  court  will  shield  him  from  tiie 
consequences  of  his  folly.  Ltiil^  Vall^ 
Coal  Co.  T.  Everhart,  206  Pa.  118.  6S  Atl. 
8S4. 

The  first  assignment  of  error  Is  sustained 
and  the  Jadgmwt  reversed,  with  a  venire 
facias  de  novo. 


SWARXZ  V.  GOTTUBB-BAUERN- 
SCBMXDT-STRAUS  BBBW- 
ING  CO. 

(Court  of  Aiveals  of  Uaryland.  Jan.  1%  1909:) 

1.  Afpbal  and  Bsbob  JI  255*)— Allowance 
OF  AwnDiaam  to  Pueadirgs— Bbview— 

EXCEFTIONB. 

The  allowance  of  an  amendiDent  of  the  dec- 
laration will  not  be  ccHisldered  where  no  excep- 
tion was  talcen  thereto. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  {  1490;  Dec.  Dig.  i  255.*] 

2.  Lakdix>bd  and  Tenant  (S  269*)— Distress 
^Pbopertt  Subject  to  DiffrsESs. 

A  landlord  may  distrain  oa  the  goods  of  the 
tenant  or  subtenant,  though  subject  to  a  mort- 
ga^.  and  he  may  distram  on  the  goods  of  a 
stranger  on  the  premises  except  such  as  are  ex- 
empt by  statute. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  fiS  1(^4-1093;  Dec.  Dig.  { 
26».«] 

S.  liANDLOBD  AND  TENANT  (|  272*)  —  LlABII.- 

ITY  OF  Tenant  to  Thibd  Pkbson  Waosx 

Goons  ABE  DlSTBAINED. 

A  Stranger  whose  goods  are  distrained  by 
a  landlord  may  redeem  uiem,  and  sue  the  ten- 
ant for  reimbursement,  or,  if  the  goods  are  sold. 
tor  thetr  value. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  t  1146;  Dec  Dig.  i  272.*] 
-4.  Chaitbi.  MoBTaAon  (|  1^*>— Pombssion 

BT  MOBTOAOEE. 

A  subtenant,  not  accepted  by  the  landlord, 
executed  a  note  to  a  third  person,  payable  on 
demand,  and  secured  It  by  a  chattel  mortgage 
covering  property  on  the  leased  premises,  wmdi 
provided  that  the  mortgagee  might  take  posses- 
sion whenever  he  deemed  nimself  insecure.  The 
'  subtenant,  wUle  In  d^ult,  abandoned  the  prem- 
ises, and,  pursuant  to  the  direction  of  the  mort- 
gagee, delivered  t^e  keys  to  the  premises  to  the 
tenant  Seid  that,  as  between  the  subtenant 
and  the  mortgagee,  the  latter  had  the  right  to 
immediate  possession  of  the  mortgaged  chattels. 

[E4.  Note.— For  other  cases,  see  Chattel  Mort- 
gagee, Dec.  Dig.  I  162.*] 


5.  TBOVIB  and  CONTEBaiON  (I  0*)  — SUFTI- 

ciENCT  or  Demand. 

A  mortgagee  in  a  diattel  mortgage  given 
by  a  subtenant  was  entitled  to  the  povessiou  of 
the  diattelB  on  the  leased  premises.  The  sub- 
tenant abandoned  the  premises,  and  delivered 
the  keys  to  the  tenant.  The  mortgagee  demand- 
ed the  keya  of  the  tenant  so  as  to  get  the  Chat- 
tels, but  the  tenant  refused  to  deliver  and  the 
goods  were  subeequaitly  distrained  by  the  land- 
lord. Heid  to  show  such  a  demand  by  the 
mortgages  as  to  nistain  trover  against  the 
tenant 

[Ed.  Note.— For  other  cases,  see  Trover  and 
ConveidMi,  Cent  Dig.  IS  08-83:  Dec  Dig.  | 
•••I 

6.  CHATreL  MoBTOAOEa  a  170*)— Acts  Con- 

BTITUTINO  GOHVEBSION— EVIDBNOB. 

A  mortgagee  of  a  subtHtaat's  chattels  lo- 
cated on  the  leased  premises  being  entitled  to 
poasession  on  account  of  default,  the  sobten- 
ant  abandoned  the  premises  and  the  mortgagee 
demanded  the  kaye  of  the  tuiant  in  order  to  get 
tlie  chattels,  bat  the  tenant  refused,  and  the 
goods  were  subsequently  distrained  by  the  land- 
lord. Tlie  tenant  had  taken  possession  of  the 
premlsoi,  and  knew  then  would  be  a  distress 
proceeding.  HeU  to  show  a  oonversion  of  the 
mortgage  chattels  by  the  tenant  under  the  mle 
that  any  wrongful  interference  with  the  <iwntx'a 
possession  or  nght  of  possession  may  be  a  oon- 
version. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  {  170.*] 

7.  Action  ({  37*)  —  iNSTBDcnoHS  —  EtaONE- 
ous  Requests— RiQHT  of  Rbcotebt. 

When  prayers  do  not  refer  to  the  pleadings, 
the  right  to  recover  depends  not  on  the  form 
of  the  action  nor  the  state  of  the  pleadings,  but 
solely  on  the  case  made  by  the  proof. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec 
Dig.  f  37.*] 

8.  Tboveb  and  Gonvbbsion  (S  44*)— Measitbe 

OF  DAUAOEB. 

The  measure  of  damages  in  trover  is  tb« 
value  of  the  chattels  at  the  time  of  ctmversion 
with  leni  interwt  tiiereon  up  to  the  date  ai 
the  verSet 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  f  260;  Dec  INg.  {  44.*J 

9.  Tboveb  and  Convebsion  (5  39*)  —  Evi- 
dence OF  Value. 

In  trover  evidence  of  the  amount  the  goods 
converted  brought  at  an  auction  sale  in  distress 
proceedings  is  as  against  defendant  evidence  of 
value,  in  the  absence  of  any  showing  that  the 
sale  l>rDught  unusual  prices. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversim,  Cent  Dig.  i  231 ;  Dee.  Dig.  {  39.*] 

Appeal  from  Baltimore  Ciij  Court;  Al- 
fred 8.  Nlles,  Judge. 

Action  by  the  GottHeb-Baaeriuchmtdt- 
StraoB  Brewlnc  Company  against  Mannti 
Swarta.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals:  Affirmed. 

Argued  before  BOTD.  C.  J.,  and  PBABCE, 
SCHMUCKER,  BURKE,  THOMAS,  and 
WORTHINGTON,  JJ. 

William  S.  Bayless  and  J.  Harsh  Mat- 
thews, for  appelant   Albert  BL  Dcmaldson. 

for  appellee. 

BOYD.  O,  J.  TtkB  appellee  sued  the  appti- 
lant  in  assnmpBit  upon  six  common  counts, 
and  filed  therewith  an  aocoont  wfaidi  read: 
mat  of  aald  Manuel  Bwaiti  doe  and  ov- 
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log  for  ose  ajxd,  lOccupatlon  of  premises  No. 
8  K.  German  Street^  Baltimore  Cltr.  paid  by 
distraint  on  the  goods  and  chattels  of 
said  Gottlieb-Bauemschmldt-Straus  Brewing 
Ck>mpan7— $360.00."  The  defendant  filed  the 
general  Issue  pleas.  The  plaintiff  asked 
leave  to  amend  the  declaration  by  striking 
out  the  six  counts,  to  add  an  additional 
count,  and  to  withdraw  the  account  and  af- 
fidavit filed  with  the  original  declaration. 
The  court  granted  leave  to  amend,  and  an 
amended  declaration  in  trover  was  filed. 
The  defendant  filed  the  general  issue  plea,  a 
Jury  was  sworn,  Issue  joined,  and  the  case 
proceeded  to  trial,  which  resulted  In  a  verdict 
for  the  plaintiff  for  $389.93  damages.  From 
the  Judgment  entered  on  that  verdld;  this 
appeal  was  taken. 

The  defendant  objected  to  the  amendment 
of  the  declaration,  but,  as  there  was  no  ex- 
ception taken  to  that  action,  it  is  unneces- 
sary to  discuss  It,  although  we  might  call  at- 
tention to  the  fact  that  In  Bonaparte  v.  01a- 
gett,  78  Md.  87,  27  Atl.  619,  this  court  recog- 
nized the  right  of  the  plaintiff,  who  had  sued 
In  assumpsit  upon  the  six  common  counts,  to 
amend  the  form  of  action  to  trover,  and  de- 
cided that  bringing  the  action  In  assumpsit 
did  not  constitute  a  ratification  of  the  con- 
tract of  sale  which  would  prevent  an  action 
of  trover  for  the  value  of  the  goods,  where 
before  Judgment  the  plaintiff  discovered  that 
he  had  misconceived  his  remedy,  and,  upon 
an  amendment  allowed,  changed  the  form 
of  action  to  trover.  The  only  exceptions  in 
the  record  are  to  the  granting  of  the  plaln- 
tifTs  second  prayer,  as  modified,  and  the 
court's  own  Instruction,  and  to  the  rejection 
of  the  defendant's  first,  second,  third,  fourth, 
sixth,  and  seventh  prayers,  and  overruling 
the  special  exception  to  the  plaintiff's  second. 

A  somewhat  full  statement  of  the  facts 
will  be  desirable  in  order  that  our  conclu- 
sions on  the  rulings  on  the  prayers  may  be 
properly  understood.  The  defendant  (appel- 
lant) rented  from  Mrs.  O'Brien  No.  8  East 
German  street  under  two  written  leases. 
The  first  was  for  three  years  from  November 
1,  1905,  and  Included  the  property  known  as 
No.  8  Bast  German  street,  in  the  Phoenix 
Building,  and  the  room  under  it,  known  as 
7  Phoenix  Building.  The  other  was  for  three 
years  from  January  1,  1905,  and  Included 
rooms  3,  C,  7,  and  9,  which  are  in  the  base- 
ment of  the  Phoenix  Building,  and  are  the 
rooms  In  which  the  property  In  question  was 
distrained  on.  Swartz  assigned  his  lease  to 
those  basement  rooms  to  William  G.  Bolgl- 
ano  for  the  remainder  of  the  term,  but  the 
landlady,  while  permitting  the  asslgnmeut, 
refused  to  accept  Bolglano  as  tenant  or  to 
release  Swartz  from  liability  under  his  lease. 
On  October  18,  1906,  Swartz  was  In  arrears 
for  his  rent  to  Mrs.  O'Brien  In  the  sum  of 
$400,  and  On  that  day  a  distress  was  levied 
on  property  found  on  the  premises.  The 
property  so  found  was  sold  by  the  bailiff  for 
93S1JBS,  and*  after  deducting  the  costs,  $295.- 


,37  was  paid  to  th»  landlady  on  account  of 
rent  due  her.  On  February  17,  1906,  Bol- 
glano had  purchased  from  Swartz  for  $500  In 
cash  and  $150  by  note  the  stock,  license,  fur- 
niture, ornaments,  glassware,  and  other 
utensils  then  in  the  saloon.  At  the  time  the 
plaintiff  owned  certain  other  property  which 
was  on  the  premie.  On  March  7, 1906,  Bol- 
glano gave  a  chattd  mortgage  to  the  plaintiff 
on  all  the  property  on  the  premises  which  It 
did  not  own  to  secure  a  loan  of  $350.  The 
property  on  account  of  which  this  suit  was 
brought  included  that  which  the  plaintiff 
owned,  and  that  which  was  embraced  In  its 
mortgage  from  Bolglano,  and  was  the  prop- 
erty levied  on  and  sold  under  the  distress  pro- 
ceedings. Bolglano  owed  Swarts  between 
$300  and  $400  rent,  besides  the  $150  note,  on 
October  13th  or  14th  <the  witness  was  not 
certain  as  to  the  exact  date),  and  he  left  the 
place  before  the  distraint  was  levied.  He 
went  to  the  brewery,  said  he  was  sick  and 
not  able  to  manage  the  business,  and  offered 
the  keys  to  Mr.  Hamburger,  who  represent- 
ed the  plaintiff.  Mr.  Hamburger  told  him  to 
give  the  keys  to  Swartz,  and  Bolglano  sent 
them  to  him.  Bolglano  testified  he  was  a 
monthly  tenant  under  Swartz.  He  paid 
Swartz  the  $360  which  he  had  borrowed  on 
the  mortgage  from  the  plaintiff.  Hamburger 
said  he  demanded  the  keys  from  Swartz  on 
several  occasions  after  they  were  sent  to 
him,  so  they  could  get  In  and  get  the  goods: 
that  Swartz  promised  him  the  keys  several 
times,  but  never  gave  them  to-  him;  that 
Swartz  told  him  on  several  occasions  be  bad 
a  prospective  buyer  for  the  place,  and  the 
last  time  he  said  he  wanted  to  hold  the  keys 
until  the  following  morning,  as  be  expected  to 
have  a  customer  then,  but  Hamburger  said: 
"The  next  morning  when  I  went  there  to 
see  what  was  going  on  I  found  the  constable 
In  charge."  He  said  he  could  not  state  the 
exact  date  when  Bolglano  offered  blm  the 
keys,  but  it  was  about  the  middle  of  October; 
that  he  went  to  Swartz  to  get  the  keys,  "I 
guess  probably  about  a  week  or  four  days  or 
something  like  that"  after  he  told  Bolglano 
to  take  the  keys  to  Swartz.  He  said  he  told 
Swartz  he  wanted  the  keys  to  get  the  goods 
out;  that  he  could  not  say  exa<;tly  when  he 
called  on  Swartz  for  the  keys,  but  said 
"shortly  after  Mr..  Bolgiano  gave  up  the  place 
I  went  to  see  Mr.  Swartz  about  getting  the 
key  of  the  place,  and  I  made  five  or  six  re- 
quests of  Mr.  Swartz  for  that  key  between 
the  time  that  Mr.  Bolglano  closed  the  place 
up  and  the  place  was  put  in  the  hands  of  the 
bailiff."  The  auctioneer  identified  a  state- 
ment, dated  the  25th  day  of  October,  1906, 
which  be  had  made  of  the  sales  to  the  plain- 
tiff. A  bookkeeper  of  the  plaintiff  testified 
that  he  knew  of  the  distress  proceedings  bj 
seeing  a  notice  In  the  papers  that  the  goods 
were  to  be  sold  at  public  auction;  that  he 
then  went  to  Mr.  Stewart's  office,  and  asked 
if  be  would  be  allowed  to  take  out  the  goods; 
that  Mr.  Stewart  said  be  would  have  to  sea 
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Mr.  Swarti,  and  he  nude  u  ^ipotatment  to 
see  Mr.  Stewart  later,  vben  Mr.  Swarts  was 
present  He  said  fliat  was  before  tbe  sale.  He 
told  Swarts  he  wanted  to  remove  the  prop- 
ertr  belongtaig  to  die  plaintiff  and  that  cov- 
ered by  the  chattel  mortgage,  and  he  replied 
Mr.  Stewart  had  diarge  of  the  affair.  He 
said:  "He  declined  to  allow  me  to  act  and 
to  act  himaelf,  and  referred  me  to  Mv.  Stew* 
art  TbSa  was  all  in  Mr.  Stewards  office. 
That  the  propnty  of  the  ^Intlff  was  not 
gotten  out  befwe  the  sale,  hot  was  sold. 
'Witness  told  Mr.  Swarta  at  the  same  time 
that  he  thought  the  easiest  means  would  be 
the  best,  and  that  If  he  would  not  permit 
ns  to  take  our  staff  ovt  of  there,  there  was 
onl7  one  thing  for  ns  to  do,  and  that  would 
be  to  bring  action  tor  the  damage  we  sus- 
tained by  the  loss  in  havli«  our  property 
sold  to  pay  the  rent  and  the  pnqterty  was 
sold.**  The  wltoesB  also  testlfled  that  tbe 
plahitlff  paid  the  auctioneer  f244JiO  tor  pnr^ 
chases  made  by  It  and  said  there  was  a  cash 
register  mentioned  In  the  mortgi^.  He  ask- 
ed Mr.  Stewart  at  the  sale  why  that  was  not 
offered,  and  he  said  he  had  given  Mr.  Bwarta 
permission  to  take  it  from  tiie  premises,  but 
be  would  speak  to  Bwarta  about  It  Mr. 
Swartz  called  to  see  him  about  it  but  he  de- 
manded It  of  him,  and  he  produced  It;  that 
the  plaintiff  still  has  It  awalUng  the  result 
of  this  rase.  Tbe  distress  proceedings  were 
taken  out  by  Mr.  Stewart  agent  for  the 
landlady.  Tbe  defendant  denied  any  knowl- 
edge of  the  distress  proceedings  until  his 
wife  saw  a  notice  of  the  sale  In  the  papers, 
and  Mr.  Stewart  testlfled  that  It  was  not 
made  In  collusion  with  Swarts.  There  Is  no 
question  fai  this  state  about  the  rigbt  of  the 
landlord  to  distrain  on  the  goods  of  a  stran- 
ger on  tbe  premises,  exciting  such  as  are 
.  exempt  by  statute.  That  Indudes  the  right 
to  distrain  on  tbe  goods  of  a  subtenant  and 
on  thcne  of  the  tenant  or  subtenant  although 
subject  to  a  mortgage.  But  it  Is  also  wtil 
settled  that  a  stranger  whose  goods  are  seis- 
ed is  entitled  to  redeem  them  and  to  be  re- 
imbursed by  tbe  lessee,  or,  if  ttiey  are  sold, 
be  can  recover  the  value  fn>m  tbe  lessee. 
Edmunds  v.  WaUlngford,  14  Q.  B.  Dlv.  814; 
Bxall  V.  Partridge,  8  T.  B.  806;  O'Donnel  v. 
Seybert  13  Serg.  &  B.  CPa.)  54;  9  Am.  & 
Eng.  B^a  of  Law,  63a  "A  stranger  whose 
property  Is  sold  under  a  distress  may  buy 
It  In  and  recover  the  amount  paid  in  an  ac- 
tion against  the  tenant"  Id.  note  2,  dUng 
Wells  V.  Porter,  7  Wend.  (N.  X.)  119;  Gear 
on  Landlord  and  Tenant  iSl. 

A  great  deal  of  the  brief  of  the  aivellant 
Is  devoted  to  a  discussion  of  the  question 
whether  there  conld  be  a  recovery  in  an  ac- 
tion of  trover.  There  can  be  no  doubt  there 
was  ample  evidence  to  show  that  the  plain- 
tiff bad  the  right  of  immediate  possession  at 
the  time  of  the  distress  and  sale.  Most  of 
the  property  In  controversy  belonged  to  the 
plaintiff,  and  the  rest  was  included  In  ite 
mortgage.  It  Is  true  that  the  note  secured 


by  the  mortgage  was  payable  on  demand;  but 
there  was  a  provision  In  the  mortgsge  Oiat 
**if  the  mortgagee  slian  at  any  time  feel  ln- 
secnie,  or  shall  desire  to  take  possesalm  of 
the  sam^  then  the  nliole  Indebtedness  lOian 
at  once  beomie  due  and  the  said  mortgagee. 
Its  successors  and  assigns,  agents  or  attor- 
neys, shall  have  the  rl^t  to  take  immediate 
possession  of  said  pnqpert7i**  eta  BtrigUmo 
testlfled  tliat  some  time  In  the  month  of  Octo- 
ber be  went  to  the  brewing  conqiany  **wh«i 
he  was  in  default  of  the  payment  on  bis  chat- 
tel mortgage,  and  the  witness  was  aboot  to 
leave  the  premises."  He  abandoned  fi»  plac^ 
and  told  Mr.  Elambargffl  *1ke  was  side  and 
suffering  from  nemmsness,  and  was  not  able 
te  manage  the  place,  and  it  was  no  use  for 
him  bidding  on  any  longer,  and  here  were  the 
keys  to  the  premises."  Hamburgh  directed 
him  to  take  the  k^  to  Swarts.  aa  he  testi- 
fied, "because  In  the  flrat  place  he  had  no 
rigbt  to  It  because  he  was  not  the  owner  of 
the  property,  and,  knowing  at  the  time  that 
Swarts  bad  a  lease  on  the  property,  he  was 
entitled  to  tbe  k^,  and  did  not  know  how 
Mr.  Bolgiano  stood  as  to  his  rent  with  Mr. 
Swarts,  and  thought  It  was  no  more  tiian 
due  to  Mr.  Swarts  to  see  that  he  got  the 
k^,  and.  If  any  anangonent  satla&ictOTy  be- 
tween himself  snd  Mr.  Bolgiano  could  be 
made,  he  wonid  give  htan  a  chance.**  T^re 
was,  tlterefbre^  U  surrender  of  the  prranises 
by  Bolgiano  to  somebody,  and  under  tbe  mort- 
gage, as  betweoi  Bolgiano  and  the  plaintiff, 
tbe  latter  undoubtedly  had  the  rii^t  of  Im- 
mediate possession  of  the  pn^iertr  induded 
in  It  As  to  the  other  property  of  tbe  plain- 
tiff, there  could  be  no  question  about  Ite  right 
of  possession. 

That  there  was  some  evidence  of  demand 
being  made  before  the  distress  is  equally  tne 
from  doubt  The  testimony  of  Hambnrger. 
as  shown  above,  was  that  he  demanded  the 
keys  of  Swarte  five  or  six  times  betwem  the 
time  Bolgiano  closed  the  place  up  and  It  was 
put  In  the  hands  of  the  bailiff.  Again,  he  said 
that  he  told  Swarts  he  wanted  tbe  key,  so  as 
to  take  the  goods  out  if  no  buyer  could  be 
found,  "and  Mr.  Swarte  told  me  that  he  had 
a  prospective  buyer  that  he  would  have  there 
at  tbe  place  the  next  morning  fbUoirtng. 
That  was  the  last  VmB."  He  demanded  tbe 
key  in  order  to  get  the  goods  oat  and  it  is 
useless  to  argue  that  there  was  a  demand  for 
the  keys,  bat  not  for  the  goods. .  Thwe  was 
also  some  evidence  of  convertfon  by  Swarts. 
He  not  only  did  not  give  up  ttie  k^s,  but  if 
Hamburger  la  correct  in  his  stetonent  the 
Jury  conld  very  properly  have  Inferred  that 
he  was  keq;ilng  them  so  tbe  property  would 
be  there  to  he  levied  <m.  When  Hamburger 
went  there  ttie  next  morning,  the  place  was 
In  the  chai^  of  tbe  bailiff.  The  evldoice 
does  not  show  where  the  bailiff  got  Oie  keys 
to  get  In  the  premises,  but  as  Swarts  Iiad 
th^,  be  must  either  have  gotten  them  from 
him  or  through  him,  as  it  will  not  be  pre- 
sumed he  committed  a  tremnss  in  getting  hito 
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the  ^wperty.  Swaits  said  tbat,  when  Mr. 
Hamburger's  son  went  tor  the  keys,  he  told 
blm  he  had  sent  them  over  to  Mr.  Stewart, 
and  added,  "That  wai  after  the  distraint" 
Whether  he  meant  to  say  he  sent  the  keys, 
or  what  he  told  Mr.  Hamburger's  son  was  aft- 
er the  distraint,  I0  not  clear;  but  the  Jury 
was  not  obliged  to  accept  his  statement  if  be 
meant  the  former.  He  said  In  chief  that  he 
removed  the  cash  roister  "when  the  sale  was 
to  take  place,"  and  on  cross-ezamfnatlon  he 
said  he  "sent  a  boy  to  the  premises  for  the 
cash  register  on  the  same  day  that  the  keys 
were  brought  up  by  Mrs.  Bolglano.  The  key 
was  sent  the  witness  a  day  or  two  before  the 
distraint  was  made— -don't  think  It  could  have 
been  longer  than  two  days,  might  have  been 
three."  Mr.  Stewart  aald  he  "asked  Mr.  Swartz 
a  number  of  times  to  pay  the  rent  before  dis- 
traint was  Issued.  Witness  does  not  think  he 
told  Mr.  SwartE  he  was  going  to  distrain,  but 
told  him  somebody  had  to  pay  the  rent,  as 
he  could  not  let  It  run  on  that  way ;  that  he 
was  not  going  to  wait  any  longer.  Will  not 
swear  that  he  did  not  tell  him  he  was  going 
to  distrain.  May  have  told  him  he  was  going 
to  distrain  U  rent  Is  not  paid,  but  does  not 
remember  whether  he  did  or  not."  As  Mrs. 
O'Brien  looked  to  Swartc  for  the  rent,  the 
Jury  might  very  properly  have  inferred  that 
Mr.  Stewart  did  tell  him,  and  under  all  the 
circumstances  It  would  be  difficult  to  brieve 
that  Swartz  did  not  know  that  tiiere  would 
be  a  distraint 

80,  without  further  referring  to  the  testi- 
mony, there  was  unquestionably  some  evi- 
dence tending  to  show  that  Swartz  had  taken 
possession  of  the  premises,  that  demand  was 
made  on  him,  and  that  he  knew  there  wonld 
be  distress  proceedings  taken  out,  as  well  as 
some  evidence  from  which  the  Jury  could  In- 
fer that  Swartz  was  holding  the  k^  until 
they  were,  so  that  the  plalntUTs  goods  would 
be  seized  for  his  rent  It  Is  said  In  1  Foe,  S 
n22,  that  "any  wrongful  Interfer^ce  with  the 
owner's  possession  or  right  of  possession  Is  In 
law  either  a  conversion  itself  or  evid«ice 
from  which  a  previous  or  continuing  conver- 
sion may  be  Implied" ;  and  again,  In  the  same 
section:  "In  short,  any  one  who,  without  au- 
thority.  Interferes  with  the  rightful  owner's 
atmolnte  dominion  over  his  goods,  whether  he 
do  It  for  his  own  personal  advantage  or  for 
the  advantage  of  another,  or  through  inad- 
vertence, or  under  a  mistake  as  to  his  own 
lei^l  rights,  or  otherwise,  may  be  made  re- 
sponsible In  trover."  That  Is  said  under  the 
discussion  of  the  form  of  declaration  provid- 
ed for  in  the  Code,  which  has  materially 
modified  and  changed  the  declaration  In  tro- 
ver formerly  In  use  In  this  state.  So,  If  It 
was  necessary  to  show  that  there  was  evi- 
dence sufficient  to  sustain  the  action  of  trover, 
there  is  such  in  this  record,  bat  th&n  Is  no 
prayer  which  distinctly  raises  the  question  of 
pleading.  None  of  the  prayers  refer  to  the 
pleadings  In  any  way  whatever,  excepting  the 
defendant's  third  and  fourth,  which  do  speak 


of  the  property  "mentioned  In  the  declara- 
tion," but  those  prayers  were  defective  for 
reasons  we  will  state  pres^itly,  even  if  th^ 
be  said  to  be  sufficient  to  call  the  court's  at- 
tention to  the  pleadings.  When  prayers  do 
not  refer  to  the  pleadings,  "the  right  to  re- 
cover depent!te,  not  upon  the  form  of  the  ac- 
tion or  the  state  of  the  pleadings,  but  solely 
upon  the  case  made  by  the  proof,"  as  was 
said  In  W.  Va.  C.  K.  Co.  v.  Fuller,  96  Md. 
6S2.  64  At!.  669,  61  L;  B.  A.  574,  and  Other 
cases. 

What  we  bare  said  is  snfflclent  to  show 
that  In  our  Judgment  there  was  no  error  in 
rejecting  the  defendant's  first  prayer,  which 
sought  to  take  the  case  from  the  Jury  on  the 
ground  that  there  was  no  legally  sufficient 
evidence  to  entitle  the  plaintiff  to  recover. 
The  second  was  also  properly  rejected.  The 
complaint  of  the  plaintitr  Is  that  the  defend- 
ant owed  the  landlady  rent  for  which  the 
plaintiff's  property  was  takm  under  distress 
proceedings  against  him.  He  had  not  issued 
a  distress  warrant  against  Bolglano,  and,  if 
he  had,  other  questions  would  have  arisen — 
such  as  whether  he  bad  not  accepted  a  sur- 
render of  the  premises,  etc.  The  third  pray* 
er  asked  the  court  to  Instruct  the  Jury  "that 
there  was  no  privity  of  contract  or  estate 
between  the  defendant  and  the  plaintiff,  and 
hence  no  duty  or  obligation  on  the  part  of 
the  defendant  to  protect  the  plaintiffs  goods 
from  distress  while  on  the  premises  mention- 
ed In  the  evidence  In  the  possession  of  the 
defendant's  tenant,"  etc  Privity  of  contract 
or  estate  vras  not  necessary  under  what  we 
have  said,  and  It  was  the  defendant's  duty  to 
protect  the  plaintiff's  goods  from  being  tak- 
en for  rent  due  by  him.  The  defendant's 
fourth  prayer  was  sufficiently  covered  by  the 
court's  instruction,  but  at  any  rate.  It  was 
misleading  with  reference  to  "actual  posses- 
sion," as  the  Jury  might  have  thought  he  had 
to  be  actoally  on  the  premises  at  the  time  of 
the  distress.  The  sixth  prayer  was  also  prop- 
erly rejected.  Without  discussing  it  at  length, 
the  concluding  part  was  sufficient  to  cause  tt 
to  be  rejected— that  "the  refusal  of  the  de- 
fendant to  driver  said  fc^  to  the  plaintiff, 
if  they  find  such  refusal,  was  not  a  taking 
of  possessitm  or  conversion."  It  was  evidence 
of  conversion  under  the  circumstances  of  this 
case  as  we  have  shown  above.  The  sevrath 
Is  clearly  not  in  accord  with  the  anthorlttes 
as  to  the  measure  of  damages,  which  In  trover 
under  our  rule  in  this  state  is  toe  value  of 
the  chattels  at  the  time  of  conversion,  with 
legal  interest  thereon  up  to  the  date  of  the 
verdict  1  Poe,  |  219.  and  cases  cited.  It 
follows  from  what  we  have  said  that  the 
measure  of  damages  as  stated  In  the  plaln- 
,  tiff's  second  prayer  was  correctly  announced. 
The  modification  by  the  court  of  the  prayer 
as  offered  was:  "And  the  only  evidence  In 
,  this  case  as  to  value  Is  the  gross  amount 
which  said  goods  brought  at  the  auction  sale 
mentioned  in  the  evidence,"  That  was  snf- 
flcloit  erldenoe  of  the  value— at  least  so  far 
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88  the  deffflidant  was  concerned,  as  no  evi- 
dence of  their  Talue  coald  bare  been  offered 
which  would  have  been  fairer  to  him.  There 
was  Dothlng  to  show  that  any  unusual  prices 
were  received,  and  snrely  a  sale  under  dis- 
tress proceedings  wlU  not  be  presumed  to  be 
for  more  than  the  goods  are  really  worth. 
What  we  have  said  above  applies  to  the  de- 
fendant's special  exception  to  that  prayer. 
The  court's  instruction  gave  the  defendant 
the  benefit  of  all  he  was  entitled  to.  The 
objection  urged  that  there  was  no  legally  suf- 
ficient evidence  of  some  of  the  questions  sub- 
mitted in  It  Is  not  only  answered  by  what  we 
have  said  above,  but  there  was  no  q>eclal  ex* 
cation  to  the  Instruction  on  that  ground. 

It  follows  from  what  we  have  said  that  the 
Judgment  must  be  affirmed. 

Judgment  affirmed,  the  app^at  to  pay  the 
costs  above  and  below. 


WEEKS  V.  HACEETT. 

MOHTON  T.  SAME. 

fflnpxeme  Judicial  Conrt  of  Maine.    June  11, 
190a) 

1.  TbOVBB  and  OONVEBBIOn  (I  16*)— TiTLI  TO 

SuFFOBT  AcnoH. 

TTie  abeolute  and  UDguallfied  ownership  of 
a  chattel  is  not  essmtial  to  enable  one  to  main- 
tain trover  for  Its  conversioD.  Either  a  general 
or  qwdal  property  In  a  plaintiff  at  the  time  of 
the  conversion  is  suffldenL 

[Ed.  Note.— For  other  cases,  see  Trover  and 
OonversUm,  Cent  Dig.  ||  110-122;  Dec.  Dig.  I 
16.*] 

2.  TENAnOT  IK  GOUUON  (i  27*)— COItTSBSIOH 
OF  PEBSONAL  PbOPERTT. 

With  respect  to  things  so  far  Indivisible  in 
their  nature  that  the  share  of  one  cannot  be  dis- 
tinguished from  that  of  the  other,  it  is  a  n-ell- 
established  mle  that  one  tenant  in  common  can- 
not malntafa  trover  against  hia  co-tenant  for 
the  reason  that  ttie  two  are  equally  entitled  to 
possession ;  but  this  role  does  not  apply  to  sudi 
coDimodities  as  are  readily  dividble  by  count  or 
measure  into  portions  absolutely  alike  In  gnal- 
ity,  such  as  grain  or  money. 

[BH  Note^For  other  cases,  see  Tenancy  In 
Oonnion,  Cent.  Dlg^  H  70-76 ;  Dee.  Dig.  |  27.*] 

8.  Finding  Lost  Qoods  <i  5*)  —  Statutobt 

Pbovisions— Applicabtutt. 

The  rule  of  the  common  law  respecting  the 
rights  and  duties  of  tiie  finder  of  lost  money  or 
goods  has  been  variously  modified  by  the  terms 
and  provisions  of  local  statutes  of  many  states, 
but  the  provisions  of  Rev.  St  1903,  c.  100,  i 
10,  and  those  following,  have  no  reference  to 
the  law  of  treasuie*trove. 

{EA.  Note.— For  other  cases,  see  Finding  Lost 
Goods,  Deo.  Dig.  I  G.*] 

4.  FiNDino  Lost  Goods  ({  2*)— "Tbbasubx- 

Tbove"  Defined. 

"Treasure-trove"  Is  a  name  ^iven  by  the 
early  common  law  to  any  gold  or  silver  in  c(»n, 
I^te,  or  bullion  found  concealed  in  the  earth, 
or  in  a  house  or  other  private  place,  but  not 
lying  on  the  ground ;  the  owner  of  the  discover- 
ed treasure  being  unknown. 

[Ed.  Note.— For  other  cases,  see  Finding  Lost 
Goods,  Dec  Dig.  I  2.* 

For  other  definitions,  see  Words  and  Phrsses, 
vol.  7,  pp.  7084,  7ffla] 


6.  Finding  Lorn*  Goons  Q  6*}— TnABun- 

Tbovb— Title  of  Findkb. 

In  the  absmoe  of  legiriatlon  upon  the  sub- 
ject the  title  to  treasure-trove  belonga  to  the 
finder  as  against  all  the  world  except  the  true 
owner,  and  ordinarily  ths  place  where  It  Is 
found  is  immaterial. 

[Sd.  Note,^For  Other  oases,  see  Findinc  tost 
Goods,  Dec.  IMg.  i 

6.  FmDiNO  Lost  Goods  (I  6*}— TBKABuaE- 
Tbove— Title  of  Ownbb  or  Boil. 

The  owner  of  the  soil  in  wliidi  tzeasnn- 
trove  is  found  acquires  no  title  thereto  faj  virtoe 
of  his  ownership  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Findinc  Lost 
Goods,  Dec  Dig.  S  6.*] 

7.  Finding  Lost  Gooos  (i  11*)  —  Tbbashbe- 
Tbovr— TiTu;  AND  Bights  of  Joint  Find- 

EB8. 

When  several  persons  are  joint  finders  of 
treasure-trove  oonsistiog  of  coin,  each  such  find- 
er  is  entitled  to  the  ponession  of  an  equal  share 
of  such  coin  and  Is  charged  with  the  duty  of 
holding  it  for  the  true  owner,  if  he  can  be  as- 
certained, and  la  under  obligation  to  exercise 
reasMiable  care  to  safely  keep  his  share  of  it 
and  be  prepared  to  restore  it  to  the  true  owner 
whenever  be  may  appear,  and  is  therefore  au- 
thorized to  maintain  such  action  as  may  be  nec- 
essary to  retain  or  recover  possession  of  such 
share,  and,  if  ooe  such  joint  finder  having  pos- 
session of  all  the  coin  refuses  to  surrender  to  the 
other  joint  finders  their  respective  shares  there- 
of, it  is  a  conversion  of  their  shares  as  tenants 
In  comanon,  and  each  such  other  joint  finder  may 
maintain  an  action  of  trover,  for  his  sbare. 
against  the  co-tenuit  who  having  possession  of 
al  the  coin  refuses  to  anrraider  such  Abx^ 

[Ed.  Note.— For  other  cases,  see  Finding  Lost 
Goods,  Gent  Dig.  |  10 ;  Dec  Dig.  I  UJ] 

8.  Finding  Lost  Goods  (S  11*)— Aotioks— 
Evidence— Sufficienct. 

In  the  case  at  bar,  the  plaintib  each 
toouriit  an  action  of  trover  against  the  defmd- 
ant  for  the  allied  converslott  of  Uieir  respective 
shares  of  certain  silver  coins  contained  in  three 
metallic  cans  found  buried  In  the  ground.  The 
defendant  contended,  among  other  things,  that 
he  found  the  coins  under  drcumstanoes  whidt 
made  him  the  sole  owner  of  them  as  against 
the  plaintiffs.  Held,  that  the  evidence,  warrant- 
ed the  jury  in  finding  that  the  discovery  of  the 
three  cans  should  hi  deemed  one  transaction, 
and  that  the  participation  of  the  plaintiffs  in 
the  discovery  of  the  coins  was  suffiaent  to  con- 
stitute them  joint  finden  with  the  defendant 

[Ed.  Note.— For  other  cases,  see  Findinr  Lost 
Goods,  Cent  Dig.  |  10;  Dec  Dig.  {  11.*] 

(Official) 

Exceptions  from  Supreme  Judicial  Court 

Franklin  CSounty. 

Separate  actions  of  trover  by  Orlando 
Weeks  and  by  Edwin  E.  Morton  against  Fes- 
senden  E.  Hackett  Verdict  for  each  plain- 
tiff, and  defendant  excepts  and  moves  to  sec 
aside  the  venUcta.  BzcqttionB  and  mottons 
overruled. 

Acttons  of  trorer,  (me  by  eadi  plalntur 
brougbt  to  recover  <»ie-third  In  ra^ne  ot  a 
certain  qnantltr  of  coins  of  the  United  States 
and  of  certain  foreign  coins,  alleged  to  have 
been  foni^  by  each  idalnCUE  Jointly  with  the  > 
other  piw*«*iff  and  with  the  defendant  in 
three  metallic  cans  burled  and  owcealed  In  I 
the  soli  and  underneath  the  surface  of  land 


•For  otbsr  c«hs  bos  same  topio  and  section  NtTUBSR  la  Dea  ft  Am.  Digs.  1M7  to  dats,  *  Reportsr  liiil«K«a 
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owned  by  one  Leonard  J.  Hadcett  tn  the  town 

of  New  Vineyard. 

Plea  In  each  case  tbe  general  Issue,  with 
the  following  brief  statement  In  each  case: 

"(1)  Defendant  claims  and  says  he  Is  the 
owner  of  the  property  sued  for,  and  that  he 
found  it  under  such  circumstances  as  makes 
him  the  owner  of  the  same  as  against  tbe 
plalntur. 

"(2)  That  If  tbe  plalntUT  found  any  part 
of  tbe  same,  whlcb  the  defendant  denies,  then 
he  is  a  Joint  owner  or  co-tenant  with  the 
plalntlir,  and  that  defendant  holds  the  moo^y 
in  trust  for  tbe  real  owner  or  party  that  de- 
posited the  same  In  the  ground. 

"(3)  Defendant  claims  by  purchase  of  one 
Z^eonard  J.  Hackett,  who  was  the  owner  of  tbe 
land  where  the  money  was  found,  all  the 
right,  title,  and  Interest  of  the  said  Leonard 
J.  Hadcett  in  and  to  the  property  sued  for." 

Tried  together  at  the  September  term, 
1907,  Supreme  Judicial  Court,  Franklin  Coun- 
ty. Each  plaintiff  recovered  a  verdict  for 
$291JiO.  The  defendant  excepted  to  certain 
rulings  made  by  the  presiding  Justice  during 
tbe  trial  and  also  filed  general  motions  to 
have  tbe  verdicts  set  aside. 

Argued  before  BMEBT,  a  J.,  and  WHITE- 
HOUSE,  PEABODX,  SPEiAB,  CORNISH, 
and  KINO,  JJ. 

Frank  W.  Butler,  for  plalntUtai  Jos^b  O. 
Holman,  for  defendant 

WHITBHOUSB,  J.  Tbese  were  actions  of 
trover  brought  eadi  of  these  plalntuts  to 
recoTOT  oie-third  In  value  of  a  certain  quan- 
tity of  coins  of  the  United  States  and  of  cer- 
tain foreign  coins,  alleged  to  have  been  found 
by  each  plaintiff  Jointly  with  tbe  other  and 
with  the  defesidant,  Fesaendm  XL  Hackett 
It  la  not  in  conteovmy  tliat  the  coins  in  ques- 
tion ot  the  aggregate  par  valne  at  $1,284.67 
wore  fbnnd  contained  In  three  metallic  cans 
burled  and  concealed  in  the  soil  and  under- 
neath the  surface  of  land  owned  one  Leon- 
ard J.  Hackett  In  the  town  of  New  Vineyard, 
and  it  appears  In  evidence  that  after  the 
coins  were  found,  and  prior  to  the  commence- 
ment of  these  actions,  the  defendant,  Fessoi- 
den  B.  Hackett,  purchased  all  the  right,  title, 
and  interest  if  any,  which  Leonard  J,  Hack- 
ett had  In  and  to  these  coins  as  owner  of  the 
land  whore  they  were  found. 

Three  contentions  were  set  np  in  defense : 

(1)  That  the  defoidant  found  the  coins  un- 
der drcnmatances  which  made  him  the  sole 
owner  vt  them  as  against  these  plaintiffs. 

<2)  That  if  the  plaintiffs  participated  in  the 
finding,  they  are  Joint  tenants  or  tmanta  In 
common  with  the  defudan^  that  be  Is  en- 
titled to  bold  the  coins  In  trust  for  the  true 
owner,  and  that  the  plaintiffs,  as  tenants  in 
cmnmw.  cannot  maintain  trover  against  bim 
for  their  respective  shares. 

(9  That  the  defraidant  became  tlw  sole 
-owner  of  the  coins  by  purchase  from  Leonard 
J.  Hackett,  the  owner  of  the  premises  where 
they  were  found. 


Tbe  presiding  Justice  did  not  sustain  the 
propositions  Involved  in  these  conten- 
tions of  the  def^idant,  but  Instructed  the 
Jury,  in  substance :  That  gold  or  sliver  coin 
deposited  in  the  soil,  as  this  appeared  to  have 
been,  becomes  what  Is  known  In  law  as  treas- 
ure-trove, tbe  title  to  which  does  not  pass 
with  tbe  soil,  tbe  owner  of  tbe  premises 
where  the  coin  was  found  acquired  no  title 
to  it  by  virtue  of  his  ownership  of  the  land, 
and  that  tbe  defmdant  consequently  acquired 
no  title  by  purchase  from  Leonard  J.  Hackett 
that  if  the  coin  was  purposely  burled  in  tbe 
soil  and  forgotten,  or  its  place  of  concealment 
remained  undisclosed  by  reason  of  the  death 
of  the  depositor,  the  finder  acquired  a  right 
to  tbe  possessl<m  of  It  and  a  qualified  prop- 
erty In  it  subject  to  the  right  of  the  true 
owner  when  he  appeared,  and  In  that  sense 
became  a  trustee  for  the  owner,  but,  if  sev- 
eral participated  in  tbe  finding  so  as  to  be- 
come Joint  finders  with  equal  rights,  the  own- 
ership pertained  to  all  of  them,  and  one  of 
them  was  not  authorised  to  hold  exclusive 
possession  as  against  his  fellows;  and,  final- 
ly, that  since  the  coins  were  separable  and 
divisible  by  w^ght  or  count,  if  tbe  defendant 
refused  to  deliver  to  each  of  such  tenants  in 
common  the  share  to  which  he  was  entitled, 
an  action  of  trover  would  lie  against  tbe  de- 
fendant for  the  conversion  of  such  number 
or  portion  of  the  coins  as  rightfully  belong- 
ed to  each  of  tbe  Joint  finders. 

Tbe  Jury  returned  a  verdict  In  favor  of 
each  plaintiff  for  tbe  sum  of  $291.20,  being 
one-third  of  the  aggregate  market  value  of 
the  coins,  and  the  cases  come  to  the  law  court 
on  exceptions  to  tbese  Instructions  and  on  a 
motion  to  set  aside  the  verdicts  as  against 
the  law  and  the  evidence. 

1.  It  is  tbe  opinion  ot  the  court  that  the 
instructions  given  by  the  [ireeldliv  Justice 
were  correct  and  that  tbe  exceptions  must 
be  overruled. 

"Treasure-trove"  is  a  lume  glvoi  by  the 
early  common  law  to  any  gold  or  aUvw  in 
coin, 'plate,  <a  bullion  found  concealed  in 
the  earth,  or  In  a  house  or  other  private  place, 
but  not  lying  on  tbe  ground;  the  owner  of 
the  discovered  treasure  being  unknown.  1 
Black.  296;  Cyc.  vol.  18,  p.  830;  A.  &  B.  of 
Law,  vol.  28,  p.  472;  Llvermore  t.  Whiter  74 
Me;  452,  48  Am.  Bep.  600;  SoTora  T.  Xoran, 
16  Or.  269,  20  Pac.  100,  8  Am.  St  Bep.  298. 
To  wbat  extent  the  doctrine  of  tbe  BngUah 
common  law  in  regard  to  treasnre-troro  has 
been  merged  In  this  oonntry.  Into  the  law  re- 
qwcting  the  finding  oC  lost  property,  and 
whether  in  modem  oommerdal  life,  the 
term  "treasure-trOTtf*  may  be  hdd  to  include 
not  only  gold  and  silver,  hat  the  paper  rep- 
resentatives of  them,  are  questions  not  neces- 
sary to  be  considered  here  (see  Huthmacher 
V.  Harris*  Adm'n,  88  Pa.  400,  80  Am.  Dec. 
502,  and  DanlelSfHL  t.  Boherta  et  al.,  44  Or. 
108,  74  Pac.  918,  69  L.  R.  A.  S26.  102  Am.  St 
Bep.  627),  for  while  it  Is  not  In  controversy 
that  tbe  coins  here  In  questfon  clearly  fall 
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wifliln  the  oammon-law  d^ltlon  of  "treas* 
nre-trore,'*  the  goieral  rale  !■  estabUihed  by 
a  mbstantlally  uniform  line  of  dediiona  In 
the  American  states,  with  respect  to  boOi 
lost  goods,  properly  so  termed,  and  treasnre- 
trore^  that,  in  Hie  absence  of  legislation  npon 
the  subject,  ttie  tltie  to  such  pnqierty  belongs 
to  the  finder  as  against  all  the  world  except 
the  tnn  owner  and  that  ordinarily  the  place 
where  It  Is  found  is  immaterial.  Lawrence 
T.  Bnclc,  62  He.  216;  Dnrfee  t.  Jones,  11  B. 
L  S88,  28  Am.  Bq>.  S28;  Hamaker  r.  Blan- 
chard,  90  Pa.  8T7,  86  Am.  Bep.  664 ;  Bowoi 
r.  SnlUvan,  62  Xnd.  281.  80  Am.  Bep.  172: 
Danielson  t.  Boberts,  44  Or.  108,  74  Paa  US, 
65  L.  B.  A.  tf26,  102  Am.  St  Bep.  627;  Ar- 
mory T.  Delamarle,  1  Strange,  S04,  1  Smith's 
Lead.  Cases,  631;  Bridges  t.  Hawlceswortli, 
7  Bog.  Law  A  fiq.  424.  21  L.  J.  Q.  B.  75.  The 
owner  of  the  soil  in  which  treasnre-trore  Is 
ftinnd  acqnirea  no  title  thereto  by  vlrtne  of 
bis  ownership  of  tlie  land.  Reg.  t.  ^omas. 
Leigh  A  Cave  Eng.  Cr.  Cases;  28  A.  ft  B. 
Bnc.  of  Law  (2a  Ed.)  473.  According  to 
Bracton  lib.  8,  c.  8,  as  quoted  in  Vlner's 
Abridgment:  "He  to  whom  the  propertj  Is 
shall  hare  treasure-tiOTe,  and  if  he  die 
before  It  be  found,  his  executors  shall  have 
it,  for  nothing  accrues  to  the  King  unless 
when  no  one  knows  who  hid  that  treasure." 
And  according  to  Lord  Coke  Inst  132).  the 
common  law  originally  left  treasure-trove  to 
tbe  person  who  deposited  It,  or.  upon  his 
omission  to  claim  it,  to  the  finder.  2  Kent's 
Com.  458.  Tbe  rule  of  the  common  law  re- 
specting the  rights  and  duties  of  the  Ander 
of  lost  money  or  goods  has  been  variously 
modified  by  tbe  terms  and  provisions  of  lo- 
cal statutes  of  many  states,  but  the  provi- 
sions of  the  Maine  statutes  (Rev.  St.  c.  100, 
f  10  et  seq.)  have  no  reference  to  tbe  law  of 
treasnre-trov& 

In  Danielson  et  al.  v.  Roberts  et  al.,  44  Or. 
108,  74  Pac.  913.  65  L.  R.  A.  626,  102  Am.  St. 
Rep.  627,  in  which  the  facts  were  strikingly 
analogous  to  those  at  bar,  two  boys  unearth- 
ed on  the  defendant's  premises  an  old  tin 
can  containing  gold  coin  of  the  value  of  $7,- 
000.  The  circumstances  under  which  the 
money  was  discovered,  the  rust-eaten  condi- 
tion of  the  can  in  which  It  was  contained, 
and  the  place  of  deposit,  tended  strongly  to 
show  that  it  had  been  burled  for  a  long  time, 
and  that  the  owner  was  probably  dead  or 
unknown.  It  was  held  that  the  fact  tbe 
money  was  found  on  tbe  premises  of  the  de- 
fendants in  no  way  affected  tbe  plaintiffs' 
right  to  possession  or  their  duty  In  relation 
to  the  treasure,  and  that  they  could  maintain 
trover  therefor  against  the  defendauts  to 
whom  they  had  been  Induced  to  deliver  the 
money.  In  a  well-reasoned  opinion,  the 
court  say: 

"Ever  since  the  early  case  of  Armory  v. 
Delamarle,  1  Strange,  fi04,  where  it  was  held 
that  the  finder  of  a  }ewel  might  maintain 
trover  for  the  conver^n  thereof  by  a  wrong- 


doir,  tbe  right  of  the  Under  of  lost  property 
to  retain  It  against  all  persons  except  the- 
true  owner  has  been  recognised.  In  that 
case  a  chimney  sweepo's  boy  found  a  Jewel 
and  carried  it  to  a  goldsmith  to  ascertain 
what  it  was.  The  goldsmith  refused  to  re- 
tnm  It,  and  it  was  held  that  tiie  boy  might 
nminfjfiti  trorer  on  tlie  grotrnd  that  1^  tbe 
finding  he  had  acquired  such  a  property  in 
tbe  Jewel  as  would  entitle  him  to  keqi  it 
against  all  penons  but  the  rightful  owner. 
This  case  has  been  uniformly  followed  In 
Englaqd  and  America,  and  the  law  npon  Oils 
point  Is  well  setUed.  Sovem  t.  Yoran,  16  Or. 
269.  20  Pac.  100,  8  Am.  St  Bep.  293:  1» 
Am.  ft  Bng.  Ency.  Law  i?A  Ed.)  579.  But  it 
is  argued  tiiat  pn^erty  Is  lost.  In  the  legal 
sense  of  that  word,  only  wben  the  possession 
has  been  casually  and  InTotantarily  parted 
with,  and  not  when  tbe  owner  pntiwsely  and 
voluntarily  places  or  d^KisitB  it  In  a  certain 
place  fbr  safe-keeping,  altboiQib  he  may 
themfter  forget  It,  and  leaTe  it  where  de- 
posited, or  may  die  without  disclosing  to- 
any  one  the  place  of  deposit 

"But  at  the  present  stage  of  tiie  contro- 
versy it  Is  ImmatOTlal  whether  tbe  money 
discovered  by  plaintiffs  was  technically  lost 
property  or  treasure-trove,  or,  if  treasare- 
trove.  whether  it  belongs  to  the  state  or  the 
finder,  or  should  be  disposed  of  as  lost  prop- 
erty if  no  owner  is  discovered,  in  either 
event  the  plaintiffs  are  entitled  to  the  pM- 
sesslon  of  the  money  as  against  the  defend- 
ants, unless  the  latter  can  show  a  better 
title.  The  reason  of  the  rule  giving  the 
finder  of  l<ffit  property  the  right  to  retain  It 
against  all  persons  except  the  true  owner  ap- 
plies with  equal  force  and  reason  to  money 
found  hidden  or  secreted  In  the  earth  as  to- 
property  found  on  the  surface." 

In  Durfee  v.  Jones.  11  R.  I.  SS8,  23  Am. 
Rep.  628,  the  plaintiff  bought  an  old  safe 
and  soon  afterwards,  through  his  agent,  left 
it  for  sale,  with  the  defendant,  who  w^  a 
blacksmith.  Upon  examination  of  it  soon 
after  it  was  left  with  him  the  def«idant 
found  secreted  between  the  exterior  and  tbe 
lining  a  roll  of  bank  bills  amounting  to  $1^ 
Neither  tbe  plaintiff  nor  tlie  defendant  knew 
the  money  was  there  before  it  was  found,  and 
tbe  owner  was  unknown.  The  plaintiff 
brought  suit  against  the  defmdant  to  recover 
the  money,  claiming  that  as  ovraer  of  tbo 
safe  he  was  entitled  to  the  mon^  by  right 
of  prior  possession ;  but  the  court  held  that 
the  plaintiff  "never  had  any  possession  of 
tbe  money  exc^t  unwittingly,  by  having 
possession  of  the  safe  which  contained  It; 
that  although  it  was  originally  deposited  In 
tbe  safe  by  design,  it  was  not  so  d^sited 
after  the  safe  became  the  property  of  the 
plaintiff,  BO  as  to  be  in  tbe  protection  of  tbe 
safe  as  his  safe,  or  so  as  to  affect  him  with 
any  responsibility  for  it,"  and  It  was  ac- 
cordingly held  that  tbe  plaintiff,  as  finder 
of  the  money,  was  entitled  to  retain  it  as- 
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-agaliut  tbe  defendant  ttte  owner  of  the  safe, 
and  as  against  all  the  wwld  ezc^t  tbe  real 
■owner. 

In  Bowen  r.  Snlllvan,  62  Ind.  281,  30  Am. 
Rep.  172,  the  plaintiff*  while  engaged  as  an 
•employ^  In  the  defauHant's  paper  mill)  foond 
two  950  bank  bills,  In  a  clean  unmarked  en- 
velope, In  a  bale  of  old  paper  which  the 
■defmdant  had  bought  for  manufacture,  and 
delivered  the  bills  to  the  defendant  for  the 
purpose  of  ascertaining  if  they  were  good 
and  npon  his  promise  to  return  them.  Tbe 
defendant  refusing  to  return  them,  tbe  plain- 
tiff brought  suit  to  recover  their  value,  and 
the  court  held  that  she  was  entitled  to  re- 
<mTer,  citing  among  other  cases,  Lawrence  v. 
Buck.  62  M&  275,  Dnrfee  v.  Jones,  11  R.  I. 
588,  23  Am.  Rep.  S28,  and  Armory  v.  Dela- 
marie,  1  Strange,  505,  supra,  and  stating  that 
the  place  of  the  finding  was  ordinarily  Im- 
material. 

The  result  therefore  seems  unquestionable 
that,  Id  ttie  case  at  bar,  the  coins  sued  for 
tMlonged  to  the  finder  or  finders  as  against 
all  the  world  except  the  true  owner,  or  his 
legal  representatives,  when  discovered.  In- 
<leed  tbe  defendant's  counsel  does  not  serioua- 
ly  contend  to  the  contrary,  but,  as  already 
noted,  be  claims  under  the  motion  that  the 
defendant  was  In  fact  the  sole  finder  of  the 
«oIns,  and  further  Insists  under  the  ezcep- 
tloiM  that  in  any  event,  these  actions  are 
not  maintainable  for  the  reason  that  an  ac- 
tion of  trover  will  not  Ue  in  &ror  of  one 
tenant  In  common  i^ainst  bis  original  co- 
tenant 

With  respect  to  things  so  far  indivisible  In 
their  nature  that  the  share  of  one  cannot  be 
distinguished  from  that  of  the  other,  It  is 
undoubtedly  a  well-established  rule  that  one 
tenant  in  common  cannot  maintain  trover 
against  his  co-tenant  for  tbe  reason  that  the 
two  are  equally  entitled  to  possession,  and  the 
one  who  has  It  cannot  be  guilty  of  conversion 
by  retaining  it;  but  this  rule  "can  have  no 
reaaonable  application  to  such  commodities 
a>  are  readily  divisible  by  tale  or  measure  In- 
to portioDfl  absolutely  alike  in  quality,  such 
as  grain  or  money."  Cooley  on  Torts  (2d 
Ed.)  p.  633.  Cessante  rations  legis,  cessat 
ipsa  lex.  If  A.  and  B.  are  tenants  in  com- 
mon of  a  car  load  of  com,  and  B.,  denying 
A.'s  right  to  any  part  of  it,  refuses  to  sur- 
render his  half  on  demand,  this  Is  deemed  In 
law  a  conversion,  because  tbe  commodity 
would  be  capable  of  exact  division  by  weight 
or  measure,  and  by  refusing  to  surrender  A.'s 
half  B.  exercised  a  dominion  over  It  incon- 
aistent  with  A.'s  rights.  As  observed  by  the 
«onrt  In  Pldcerlng  v.  Moore,  67  N.  H.  536,  32 
Atl.  830.  81  L.  a.  A.  698,  68  Am.  St.  Rep.  696 : 
-"One  Is  entlUed  to  the  possession  of  the 
whole  In  those  cases  only  where  it  Is  neces- 
sary to  bis  enjcqrment  of  his  moiety.  Here 
it  is  not  necenaty.  There  is  no  more  dif- 
ficulty in  separating  one  portion  from  anoth- 
er than  there  la  In  selecting  A.'8  marked  sheep 
from  B.'a  flock.  Bithw  may  make  the  divi- 


sion. The  law  18  not  so  unreasonable  as  to 
compd  a  resort  to  the  courts  in  order  to  ob- 
tain a  partition  which  either  may  make  with- 
out expense  and  without  danger  of  Injustice 
to  his  co-tenant"  See,  also,  Flguet  v.  Alli- 
son. 12  Mich.  828,  86  Am.  Dec.  54 ;  Ripley  v. 
Davis.  16  Mich.  76,  90  Am.  Dec.  262 ;  Gates 
V.  Bowers,  168  N.  T.  14.  61  N.  E.  098,  88  Am. 
St.  Rep.  530;  German  Nat  Bank  t.  Meadow- 
croft,  95  III.  124,  85  Am.  Rep.  187. 

It  Is  ajso  fhmlllar  law  that  absolute  and 
unqnaliSed  ownership  of  a  chattel  Is  not  es- 
sential to  enable  one  to  maintain  trover  for 
its  conversion.  Either  a  general  or  special 
property  In  the  plaintiff  with  the  right  of 
possession  at  the  time  of  the  conversion  will 
be  sufficient.  It  has  been  seen  that  in  all 
the  cases  above  cited  In  which  It  has  been 
held  tltat  the  finder  of  lost  property  is  enti- 
tled to  retain  possession  of  it  as  against  all  the 
world  until  the  rightful  owner  appears,  it  was 
also  held  that  tbe  findw  had  a  special  or 
qualified  property  In  the  thing  found  suffi- 
cient to  enable  him  to  maintain  trover  for  Its 
conversion  against  any  one  except  the  true 
owner. 

Upon  the  assumption  then  that  the  plaln- 
tlffi!  and  the  defendant  were  Joint  finders,  and 
therefore  tenants  In  common,  of  the  coin  con- 
tained In  the  cans  found  in  the  case  at  bar, 
each  was  entitled  to  possession  of  one-third 
of  it  and  diarged  with  the  duty  of  holding  it 
for  the  true  owner  If  he  could  be  ascertained. 
He  ms  nndtf  obligations  to  exercise  rea- 
sonable care  to  safely  keep  his  share  of  it 
and  be  prepared  to  r^ttore  It  to  the  true  own- 
er whatever  be  mlg^it  appear,  and  was  there- 
fore authorized  to  maintain  such  action  as 
might  be  necnsary  to  entitle  him  to  retain 
or  recover  possession  of  It  The  coins  were 
readily  divisible  Into  tliree  parts  by  counting 
and  weighing,  but  the  defendant  dmled  the 
plaintiffs'  rl^ts  and  refuses  to  surrender  any 
part  of  the  coin.  This  was  effectually  a  con- 
version of  their  respective  shares  as  tenants 
in  common,  and  an  action  of  trover  was  the 
appropriate  remedy  for  each  plaintiff. 

2.  Under  tbe  motion  the  defendant  insists 
that  he  discovered  the  cans  under  circum- 
stances that  constitute  him  the  sole  finder  of 
the  coins ;  but  under  instructions  npon  this 
point  to  wtilch  no  exceptions  were  taken,  the 
Jury  evidently  reached  the  conclusion  that 
the  plaintiffs  participated  in  the  discovery  so 
as  to  become  Joint  finders  with  the  defendant 
with  equal  rights  in  tbe  property  found. 
They  awarded  to  each  plaintiff  $291.20,  and 
this  appears  to  have  been  precisely  one-third 
of  the  a^regate  market  value  of  all  the  coin. 
As  It  satisfactorily  appears  that  the  quantity 
of  coin  in  any  one  can  was  not  of  the  same 
value  as  that  in  any  other,  the  Jury  must 
have  decided  that  there  was  a  Joint  finding 
by  all  and  not  a  separate  finding  of  a  single 
con  by  each,  and  the  question  now  Is  whether 
this  conclusion  of  tbe  Jury  was  warranted  by 
the  evidence. 

▲  mill  owned  by  Leonard  J.  Hadcett  had 
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been  destroyed  by  fire,  Including  a  small 
building  14  feet  distant  from  It  and  a  covered 
passageway  connecting  It  with  the  mill.  The 
plaintiffs  and  defendant  were  employed  by 
the  owner  of  the  premises,  among  other 
things,  to  make  an  excavation  about  8  feet 
wide  for  a  shaftway  preparatory  to  the  erec- 
tion of  a  new  mill  on  the  same  site.  At  the 
time  of  the  discovery  of  the  coin,  they  were 
all  engaged  In  digging  out  the  grave]  and 
small  stones  in  the  passageway  connecting 
the  old  mill  with  the  small  building.  It  ap- 
peared in  evidence  that  there  had  been  some 
"Joking"  between  these  workmen  and  Mr. 
Sweet,  a  neighbor  who  happened  to  be  prea-' 
ent,  with  reference  to  a  tradition  that  one 
Porter,  a  former  owner,  had  buried  some 
money  on  the  premtses ;  but,  according  to  the 
testimony  In  behalf  of  the  plaintiffs,  the  coin 
was  discovered  under  the  following  circum- 
stances: The  plaintiffs  and  defendant  were 
working  in  the  trench  about  four  or  five 
feet  from  each  other,  when  the  defendant, 
discovered  the  top  of  an  old  can,  and  asked 
Sweet,  who  was  walking  away,  to  come  back, 
saying,  "I  have  found  It."  Thereupon  the 
plaintiff  Morton  commenced  to  dig  out  the 
stones  and  gravel  around  the  can,  when  the 
defendant  tried  to  pull  It  out  with  his  bands, 
and  said :  "I  can't  lift  It.  I  guess  It  Is  filled 
with  sand."  After  further  digging  the  plain- 
tiff Morton  took  up  the  can,  when  the  bottom 
dropped  out,  and  the  silver  coins  were  seen 
falling  from  the  can  among  the  stones.  The 
defendant  exclaimed:  "It  Is  money.  I  wish 
I  hadn't  said  anything,  for  there  will  be  a 
row  over  It."  While  digging  out  more  stones 
for  the  purpose  of  picking  np  the  coins  that 
fell  among  the  atones,  the  plaintiff  Morton 
discovered  the  second  can,  which  was  taken 
out  by  the  defendant  and  Mr.  Sweet.  Morton 
continued  to  dig  out  the  stones  and  gravel 
and  soon  uncovered  the  third  can,  the  top  of 
which,  however,  appears  to  have  been  first 
seen  by  the  plaintiff  Weeks.  This  can  was 
removed  by  the  defendant  and  the  plaintiff 
Morton.  The  three  cans  were  set  In  a  tri- 
angular position  about  a  foot  equidistant  from 
each  other;  the  spaces  between  tb^  being 
filled  with  stones  and  gravel. 

The  money  was  turned  Into  a  pall  and  pan 
and  carried  to  the  bouse  of  Leonard  J. 
Hackett  by  the  defendant  and  Mr.  Sweet, 
where  It  remained  from  Saturday  afternoon 
until  the  following  Monday,  when,  by  ar- 
rangement between  tbe  defendant  and  the 
owner  of  tbe  land,  tbe  money  was  dqiosited 
In  a  national  bank. 

The  defendant's  account  of  the  finding  Is 
materially  different  He  testifies  that  tbe 
cans  were  standing  In  a  row  close  to  each 
other,  and  that  when  he  unearthed  the  first 
one,  and  before  It  was  taken  out  be  discover- 
ed the  other  two  through  the  openings  in  the 
stones  and  plainly  saw  the  bright  coins  In 
the  cans.  He  expressly  admits,  however, 
that  "we  all  bad  hold  of  those  cans,"  and  It 
la  the  opinion  of  the  court  that  there  was 


snflQclent  evidence  to  warrant  tbe  Jury  In  ae- 
c^ting  tbe  plaintiffs'  version  of  the  finding, 
and  in  drawing  the  Inference  that  neither 
the  plaintiffs  nor  tbe  defendant  bad  any 
knowledge  or  belief  that  silver  coins  bad 
been  discovered  until  they  were  seen  to  fall 
through  the  bottom  of  tbe  first  can  after  it 
was  taken  out  by  tbe  plaintiff  Morton.  It 
may  also  be  fairly  Inferred  from  tbe  conduct 
of  tbe  parties  that  at  tbe  time  of  tbe  discov- 
ery of  tbe  coins  neither  tbe  plaintiffs  nar  tbe 
defendant  understood  that  the  finder  of  mon- 
ey under  such  circnmstances  acqnlied  any 
legal  claim  to  it  as  against  tbe  owner  of  the 
soil  where  it  was  found. 

The  solution  of  tbe  question  tbns  raised, 
respecting  the  rights  of  the  several  parties 
who  participated  in  the  discovery  and  remov- 
al of  the  cans  containing  tbe  coin'  In  dispute, 
is  necessarily  attended  wttta  some  practical 
difficulties.  Other  courts  have  encoontered 
similar  difficulties  under  analog^nn  drcura- 
stances. 

In  Keron  v.  Cashman  et  al.  (N.  J.  Eq. 
1896),  83  Atl.  1055,  one  of  several  boys  play- 
ing along  a  railroad  track  picked  op  an  old 
stocking  In  which  something  was  tied.  and. 
after  he  had  swung  It  about  in  play  for  a 
time,  a  second  one  of  tbe  boys  snatched  It 
or,  It  having  been  thrown  by  the  finder,  the 
second  boy  picked  it  up  and  b^an  striking 
tbe  other  boys  with  it  In  this  way  It  pass- 
ed from  one  to  another,  and,  finally,  while 
tbe  second  boy  was  swinging  it  It  bnAe 
open,  and  paper  money  to  tbe  amonnt  of  $775 
was  found  therein ;  all  then  examining  It 
together.  It  was  held  that  tbe  m<Hiey  be- 
longed to  all  the  boys  In  common.  In  tbe 
opinion  tbe  conrt  say: 

"This  money  within  the  stocking  was 
therefore  tbe  lost  property,  and  as  to  tbls 
money  the  first  Intention,  idea,  or  'state  of 
mind,*  as  It  Is  called  in  some  of  tbe  anthort- 
tles,  arose  on  tbls  discovery.  As  a  play- 
thing, tbe  stocking  with  Its  contents  was 
in  the  common  possession  of  all  tbe  boys; 
and  inasmuch  as  the  discovery  of  the  money 
resulted  from  the  use  of  the  stocking  as  a 
plaything,  and  in  tbe  course  of  the  play, 
the  money  must  be  considered  as  being 
found  by  all  of  them  in  common. 

"All  of  the  cases  agree  that  some  inten- 
tion or  state  of  mind  with  reference  to  tbe 
lost  property  la  an  essential  elem^t  to 
constitute  a  legal  'finder'  of  such  property, 
and  the  peculiarity  of  the  presott  case  Is 
that  tbe  intention  or  state  of  mind  neces- 
sary to  constitute  tbe  finder  must  relate  to 
the  lost  money  inclosed  within  a  lc«t  stock- 
Ing,  and  not  to  the  lost  stocking  Itself,  in 
the  condition  when  first  found;  and,  nnder 
the  circumstances  established  by  the  evi- 
dence in  this  case,  the  finder  of  the  lost 
stocking  was  not  by  reason  of  such  finding, 
the  legal  finder  of  the  lost  money  wltbln  tbe 
stocking.  A  decree  will  therefore  be  ad- 
\ised  dividing  tbe  mon^  equally  between 
Itbe  defendants." 
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In  Cmnmlags  v.  Stone,  13  Mich.  70,  the 
plalDtUTs  tugboat,  while  towing  a  raft  be- 
longing to  the  defendant,  slackened  speed, 
and  on  starting  again  the  tow  line,,  which 
was  the  property  of  the  defendant,  caught 
and  drew  np  an  anchor  and  t^afn  which 
were  secured  and  put  on  the  raft  by  the  de- 
fendant, and  It  was  held  that  the  plaintiff 
and  defendant  were  joint  Anders  of  the 
property. 

In  these  decisions  the  courts  appear  to 
have  been  governed  by  those  practical  con- 
siderations of  fairness  and  conceptions  of 
common  right  which  Influence  Just  and 
thonghtfnl  men  In  the  ordinary  affairs  of 
life  and  which  are  In  harmony  with  the 
principles  of  eqnity  and  not  dlsconntraanced 
by  rules  of  law.  In  reaching  the  conclusion 
that  the  discovery  of  the  three  cans  should 
be  deemed  one  transaction,  and  that  the  par- 
ticipation of  the  plaintiffs  In  the  discovery 
of  the  coins  was  sufficient  to  constitute 
tbem  Joint  finders  with  the  defendant,  the 
Jury  In  the  cases  at  bar  ai^ar  to  have  been 
governed  by  the  same  equitable  considera- 
tions, and  it  Is  the  opinion  of  the  court  that 
the  verdicts  w^  warranted  by  the  evidence. 

Elzceptlons  and  motions  overruled. 


HOORB  et  al.  t.  ARCHER. 

(Supreme  Jadlcla]  Court  of  Maine,    jTlIy  10, 
190&) 

1.  Appeal  asd  Bbbob      027*)— Exceptions 
TO  NowBurr— Review. 

npCKi  exceptions  to  as  order  of  nonanit,  the 
queatioD  is  whether  the  report  of  the  eviwnca 
contains  evidence  sufficient  to  prove  all  the 
propoeitlons  essential  to  the  maintenance  of  the 
action.  If  any  one  of  those  proitositions  Is  nip- 
ported  by  the  evidoioe  reported,  the  excn>tlons 
mast  be  overruled. 

[EJd.  Note.— -For  other  eases,  see  Appeal  and 
Brror,  Dee.  Dig.  f  «27.«1 

2L  Apfbai.  ard  SaioB  (|  648*)— Rbpobt  of 

BvxDsncB— Ahbndmbnt. 

If  the  report  of  the  evidence,  upon  ezcep- 
tiona  to  an  braer  of  nonsuit,  does  not  contain  es- 
sential evidence  actually  Introduced  at  the  trial, 
it  may  be  amended  by  the  nreaiding  iastice  to 
inclade  such  evidence ;  bat,  if  the  evidence  was 
not  thus  actually  introdnoed,  the  fact  that  it 
was  omitted  becaose  of  an  understanding  that 
the  proposition  to  be  proved  by  It  wss  admitted, 
does  not  authorize  the  report  to  be  amended  to 
include  such  evidence,  unless  by  consent 

[£3d.  Note.— For  other  casesi  see  Appsal  and 
Brror.  Dec  Dig.  I  64a*] 

8.  Tbbspau  a  48*)  —  ffiTiDiiroK  op  Bettbt  — 
Necessitt. 

In  an  action  of  trespass  qnare  clausum,  evi- 
dence of  an  entiy  upon  the  locus  by  the  defend- 
ant is  essential  to  the  maintenance  of  the  ac- 
tion ;  and.  if  the  plaintiff  rests  his  case  without 
such  evidence,  a  nonsuit  la  properly  ordered, 
though  the  plaintiff  omitted  to  introduce  the 
evidence  because  of  a  Justifiable  understanding 
tliat  the  entry  was  admitted.  If  upon  sudi  or- 
der the  plaintiff  elects  to  except  to  the  order, 
instead  of  asking  leave  to  reopen  the  case  and 


introduce  die  evidence,  his  exceptions  must  be  ' 
overruled. 

[Bd.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  f  48.*] 

(Official.) 

Exceptions  from  Supreme  J'udldal  Court, 
HancoclE  County. 

Action  by  Fred  Moore  and  Jeremiah  Hur- 
ley against  Alton  Archer.  A  nonsuit  was 
ordered  for  defendant,  and  plaintiff  excepts. 
Exceptions  overruled. 

Trespass  qtiare  danmm  freglt,  brought  by 
tbe  ^alntlff  against  the  dtfendant,  alleging 
tiiat  the  defaidant,  oa  February  12,  1008, 
with  force  and  arnn  bnAe  and  entered  the 
plalntlflb'  idoae  sttnate  In  Plantatkm  No.  8, 
Hancodc  county,  and  tlien  and  there  cat 
down  and  carried  away  certain  wood  and 
lumber  then  and  there  growing.  Plea  -the 
general  lasiMk  with  brief  statenient  allying 
as  £oUowi: 

"<1)  If  he  was  catting  or  doing  other  Mta 
<Hk  said  premiaes,  described  in  ^alntlffS'  wrl^ 
at  any  time,  be  was  so  acting  by  authority 
of,  and  onder  permission  firom*  Lynwood  F. 
OUes. 

'•(2)  That  said  Lynwood  P.  Giles  Is  vested 
with  l^al  title  to  the  premleefl  described  In 
the-  writ  of  plalntUfs,  and  was  bc»  vested  at 
and  before  the  time  alleged  tbat  ttie  trespasB 
was  committed." 

The  action  came  on  tor  trial  at  the  April 
term,  1008,  Supreme  Judicial  Court,  Hancodc 
county.  At  Qie  eondoslim  of  the  plalntlfb' 
evidence  the  presiding  Justice,  npon  motion 
of  the  defendant,  made  the  followhiig  order: 
"Nonsuit  for  tiie  defttidant  la  ord«ed  with 
stipulation  cm  bis  part  that  If  the  law  court 
OTermles  this  order,  th«i  ttie  defendant 
agrees  that  Judgment  may  be  mtered  for  the 
plaintiffs  In  the  sum  of  |10  and  coBts."  To 
this  order  the  plalntlfb  excepted. 

Argued  btfore  EMERY,  a  3.,  and  SAV> 
AOB,  FEABODT,  CORNISH,  KING,  and 
BIRD,  JJ. 

D.  B.  Hurley,  for  plaintiffs,   L,  F.  Gllea, 

for  defendant. 

EMERY,  a  J.  This  was  an  action  of  tres- 
pass quare  clausiun.  The  plaintiffs  having 
put  in  their  evidence  and  rested,  the  defend- 
ant moved  for  a  nonsuit,  and  stipulated  that 
if  the  law  court  should  find  that  the  evi- 
dence would  sustain  the  action,  it  might  or- 
der Judgment  for  the  plaintiffs,  with  dam- 
ages assessed  at  $10.  A  nonsuit  was  order- 
ed, and  the  plaintiffs  brought  the  case  to  the 
law  court  on  exceptions  to  that  order. 

At  the  oral  argument  the  defendant  claim- 
ed that  there  was  no  evidence  that  he  or 
his  servants  had  made  any  entry  at  all  upon 
the  land  described  In  the  writ  The  plain- 
tiffs claimed  that  It  was  the  understanding 
at  the  trial  that  the  entry  was  admitted,  and 
that  the  only  question  In  the  case  was  the 
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fluffidencT  of  flie  plalnUfli*  ttfle  and  ikmmi- 
■lon  to  maintain  tlie  action.  The  defendant, 
however,  would  not  admit  that  stich  waa  the 

undoatandtng.  While  trcm  all  the  elnmni- 
stanoea  It  does  seem  probable  that  the  entry 
was  not  understood  to  be  In  dispute,  yet 
there  was  no  erldence  of  mtry  In  the  record 
before  na.  The  general  laaoe  was  pleaded, 
whldi  put  the  oktry  directly  In  laane.  In  hla 
brief  8tatan«it,  and  In  hla  admlsalons  of 
record,  the  defendant  carefully  avoided  ad- 
mitting the  entry  as  a  fact  Hla  wllltngneea 
to  have  Judgment  go  against  him  In  case  the 
plalatlffa'  evidence  showed  a  cause  of  action 
would  seem  to  indicate  that  he  reserved  all 
polnta  aa  to  the  sufficiency  of  the  evidence. 

But  whatever  the  fact  may  be,  or  whatever 
the  understanding  was,  the  only  question  be- 
fore us  is  whether  the  evidence  shows  that 
the  order  of  nonsuit  was  erroneous.  Inas- 
much as  that  evidence  fails  to  show  the  fact 
of  entry  a  fact  essential  to  12ie  maintenance 
of  the  actl<Ht,  the  nonsuit  was  rightly  or- 
dered. 

If,  as  seems  probable,  the  plalntlflb  omit- 
ted proving  the  entry  because  of  their  Justt- 
flaMe  understendlng  that  It  waa  and  would 
be  admitted,  there  seems  to  be  no  way  to 
relieve  them  as  the  case  Is  presented.  There 
was  a  ruling  on  the  evidence.  There  is  no 
euggeBti<m  that  the  bill  of  exceptions  does 
not  present  the  question  ruled  upon  fairly 
and  fully.  If  the  exceptions  be  dlBmlssed  or 
discharged,  instead  of  being  considered  and 
■overruled,  that  ruling  remains  in  force;  the 
nonsuit  Btanda.  The  plalntlffii*  only  remedy 
would  aeem  to  be  to  bring  a  new  action,  and 
at  the  trial  prove  what  Is  not  expressly  ad- 
mitted on  the  record. 

Exceptions  overruled. 


BOBINSON  V.  MONADNOCK  PAPER  MIZJj. 

(Sapreow  Court  of  New  Hampshlze.  Hills- 
boroogh.  Jan.  S,  1909.) 

1.  Tbui.  <|  120*)— AsQUioEirTB  or  ComrsEi:^ 

EVJDSNCE  TO  SUSTAIIT. 

An  inference  that  the  lalt  was  champer- 
tooB,  so  as  to  justify  the  statement  In  ar^- 
ment  of  defendant's  counsel  that  plalntlfTs  claim 
was  a  dishonest  one  "jobbed  out''  to  the  deputy 
sharUlt  could  not  be  properly  drawn  from  evi- 
dence that  plaintiff  employed  a  deputy  Bh«ri9 
to  prepare  the  case  (or  trial,  and  that  the  deputy 
-employed  engineers,  who  looked  to  him  for  their 
pay,  gave  them  directioofl  as  to  making  their 
surveys,  and  took  the  writ  in  the  action  to  an- 
other deputy  to  serve. 

g)d.  Note.— For  other  cases,  see  Trial,  Dea 
.  S  120.*] 

2.  apfeai.  and  ensob  (s  925*)— pbeauhftion 
— Abguicent  of  Counsel. 

Where,  on  motion  to  set  aside  the  verdict 
for  misconduct  of  counsel  In  argument,  the 
question  whether  a  certain  inference  could  prop- 
erly be  drawn  from  the  evidence  is  transferred 
from  the  anperior  court  to  the  Supreme  Court, 
with  the  statement  that  the  verdict  la  to  be  set 
aside  unless  the  argument  was  justifiable,  no 


preiamptlon  that  tiie  error  of  counsel  was  cop- 
xected  by  the  court  can  be  Indulged. 

(Ed.  Note.— For  other  caaea,  aee  Anwal  and 
Enor,  Dec.  Dig.  |  925.*] 

Transferred  from  Superior  Gonrt;  HUldw^ 
Ottgh  County;  Pllce,  Judge. 

Action  by  Qenry  F.  Boblnson  against  tbe 
Monadnock  Paper  Mill.  A  question  on  a 
motion  to  set  aside  the  verdict  was  trans- 
ferred to  the  Supreme  Court  Exception 
sustained.  Verdict  set  aside. 

Case,  for  flowage.  Trial  by  Jury,  and  ver- 
dict for  the  defendant  The  evidence  tended 
to  show  that  the  plaintiff  employed  a  deputy 
sheriff  to  prepare  the  case  for  trial;  that 
the  officer  employed  engineers,  who  lotted 
to  him  for  their  pay,  gave  thou  dlrectifms 
as  to  making  their  surveys,  and  took  the 
writ  in  the  action  to  another  deputy  to  serve. 
Against  the  plaintiff's  objection,  and  after 
warning  from  the  court  that  he  most  take 
his  chances,  the  defendant*  b  counsel  argued 
that  the  plalntifTs  claim  was  a  dishonest  cum, 
"Jobbed  out"  to  the  deputy  sheriff.  On  a  mo- 
tion to  set  aside  the  verdict  for  misconduct 
of  counsel,  the  presiding  Justice  found  that 
the  argument  was  Intended  to,  and  probably 
did,  influence  the  Jury.  The  qneetlcm  wheth- 
er the  Inference  coi^ld  properly  be  drawn 
from  the  evidence  was  transferred,  without 
ruling,  by  Pike.  J.,  from  tlw  l^iy  term, 
190S,  Of  the  snperlor  court 

James  F.  Brennan,  for  plalntUL  HamUett 
St  Spring  and  Doyle  &  Lnder,  for  dtfOidant 

PEASLEE,  J.  There  was  no  evidence  from 
wtildi  the  Inference  that  the  suit  was  a 
cliampertons  one  could  properly  be  drawn. 
The  presumption  that  the  error  of  counsel 
was  corrected  by  the  court  (Mitchell  t.  Ball- 
road,  68  N.  H.  96,  117,  84  Atl.  674)  cannot 
be  applied  here;  for  It  not  only  appears  In 
the  case  that  the  wror  was  not  corrected, 
but  It  is  stated  In  terms  that  the  verdict  Is 
to  be  set  aside  unless  tbe  argument  was 
Justifiable. 

Exception  sustained.  Verdict  set  asld& 
All  concurred. 


OITT  OF  MANCHESTEB  T.  HODGE  et  aL 

(Supreme  Court  of  New  Hampshire.  Hills* 
borough.  Jan.  C.  19000 

Peivate  Roads  (8  8*)— OBsmnonoH— Biohtb 

OF  Abutters. 

Abutting  owners  upon  a  private  way  can. 
use  the  opposite  half  of  tbe  way  whi(^  abnts 
upon  a  cemetery,  and  the  legal  title  of  whidi  is 
in  the  city  as  trustee  for  the  cemetery,  for  trav- 
el only,  and  can  only  uae  the  other  half  for 
travel  and  other  purposes  not  InconsiBtat  with 
its  reasonable  free  use  as  a  way  by  the  dty  ia 
going  to  and  from  the  cemetery,  and  an  obstrec- 
tion  of  the  way  will  be  restrained. 

[Ed.  Note.— For  other  cases,  see  Privats 
Roads.  Dec  Dig.  {  a*] 
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TTanaferred  from  Superior  Court,  Hills- 
borough County;  Plfce,  Judge. 

BUI  by  the  City  of  Manchester  against  Jer- 
emiah Hodge  and  another.  Transferred 
from  superior  court  Case  dlsdiarged. 

See,  also,  73  N.  H.  617,  64  Atl.  23»  and  74 
N.  H.  468,  69  Atl.  627. 

Willow  street  Is  a  private  way,  and  Is 
the  westerly  boun^ry  of  the  plalntlCfB'  land 
and  the  easterly  boundary  of  the  defendants* 
land.  The  defendants  are  In  possession  of 
the  street  opposite  their  respectire  proper- 
ties, have  Inclosed  the  same  with  fences,  hare 
built  sheds  theraon,  and  have  Incumbered  the 
ground  with  Iamb«r,  stone,  iron,  and  other 
things  In  great  qaantltiea.  By  so  doing  they 
have  prevented  and  still  prevent  all  travel 
over  the  street,  and  deprive  the  plaintiffs  of 
all  means  of  access  'to  their  cemetery  over 
tbe  same.  In  this  proceeding  the  plaintiffs 
moved  that  the  defendants  be  ordered  to 
remove  all  obstructions  thus  maintained  by 
them.  Tbe  defendants  claim  that  they  have 
tbe  legal  right  to  use  and  occtu)y  Willow 
street  In  the  manner  and  to  the  extent  above 
set  forth.  If  they  do  not  have  tbe  legal  rlgbt 
to  80  use  the  street  or  any  part  of  it,  an 
Injunction  Is  to  Issue  to  the  extent  of  the  un- 
lawful occupation  thereof;  otherwise,  the 
plaintUEa'  motion  for  such  an  order  Is  to  be 
denied. 

George  A.  Wagner,  David  Cross,  and  Tag- 
gart,  Tuttle,  Burroughs  &  Wyman,  for  plain- 
tiffs.  Bumham,  Brown,  Jones  A  Warren, 
for  defendants. 

BINOHAM,  J.  Tbe  defendants,  as  abut- 
ting owners  upon  Willow  street,  have  no 
right  to  use  the  half  of  the  street  adjacent  to 
the  cemetery  for  any  purpose  other  than 
travel,  and  no  rlgbt  to  use  the  other  half  of 
the  street,  except  for  the  purpose  of  travel, 
and  such  other  purposes  as  are  not  Inconsis- 
tent or  incompatible  with  its  reasonably  free 
Dse  as  a  way  by  tbe  city  In  going  to  and 
from  the  cemetery.  Graves  v.  SbattudE,  35 
N.  H.  257,  Gd  Am.  Dec.  536;  Low  v,  Street- 
er.  66  N.  H.  36,  20  AU.  247,  9  L.  R.  A.  271 ; 
Ladd  V.  Brick  Co..  68  N.  H.  185,  37  Atl.  1041 ; 
Jewell  V.  aement,  69  N.  H.  133,  30  Atl.  582; 
Tudor  Ice  Go.  v.  Cunningham,  8  Allen  (Mass.) 
139;  Welch  v.  Wilcox,  101  Mass.  162,  100 
Am.  Dec.  113;  Williams  v.  Clark,  140  Mass. 
238,  5  N.  B.  802. 

It  Is  found  that  the  defendants  bare  so  In- 
closed and  Incumbered  tbe  street  as  to  pr& 
vent  all  travel  upon  it  This  means,  as  we 
understand  it,  that  the  defendants  not  only 
nse  tbe  half  of  tbe  street  adjacent  to  the 
c^uetery  for  purposes  other  than  travel,  but 
BO  use  Uie  half  adjacent  to  their  own  prem- 
ises as  to  wholly  exclude  the  city  from  its 
nse,  and  Is  equivalent  to  a  finding  that  the 
nse  made  by  the  defendants  Is  inconsistent 
wltb  the  reasonably  free  use  of  the  street  as 


a  way  to  the  cemetery.   Therefore,  as  the 
case  stands,  the  plaintiffs'  motion  should  be 
granted  and  an  Injunction  issue  accordingly. 
Case  discharged.  All  concurred. 


W.  P.  CHAMBERLAIN  CO.  v,  TUTTLE. 

(Supitnu  Court  of  New  H&mpsblre.  Cheshire. 
Jan.  5,  1909.) 

1.  Appeal  and  Ebbos  (5  267*)  — Pbesenta- 

TIOR  OF  GBOUNDS  OP  RBVIBW— EXCEPTION 
TO  JUDOKERT. 

No  question  Is  presented  fbr  review,  where 
no  exception  was  taken  to  the  order  of  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  267.*] 

2.  Sales  (t  230*)— Rights  or  Buteb  Against 
Tbisd  Fabties — Cbeditobs. 

Where  hotel  furniture  was  sold  on  Satur- 
day aftemooD.  tbe  sale  being  made  six  milea 
from  the  hotel,  and  the  buyer  did  not  then  talce 
possession  of  the  property,  because  the  carpet 
could  not  be  taken  up  before  darlc,  intending  to 
take  possession  Monday,  but  nothing  was  done 
to  show  that  title  had  passed,  or  to  eive  notori- 
ety to  the  Bale,  It  was  invalid  as  against  credit- 
ors of  the  seller  attaching  the  property  before 
actual  possession  was  taken,  and  the  nict  that 
It  was  more  convenient  for  the  buyer  to  taka 
p<wseflsion  on  Monday  did  not  make  dellveiy  im- 
possible on  Saturday,  so  as  to  excuse  ttie  buyer's 
failure  to  tben  take  possession. 

fEd.  Note.— For  other  cases,  see  Sales,  C«it 
Dig.  I  6:10;   Dec.  Dig.  |  230.*] 

Transferred  from  Superior  Court,  Cheshire 
County;  Stone,  Judge. 

Action  by  the  W.  P.  Chamberlain  Company 
against  William  S.  Tuttle.  Order  of  Judg- 
ment for  defendant,  and  case  transferred 
from  the  suiwrior  court  Judgment  for  de- 
fendant 

March  14,  1908,  the  defendant,  sheriff  of 
tbe  county,  duly  attached  upon  a  valid  writ 
the  property  in  question,  which  was  furni- 
ture In  a  hotel  at  Marlborough,  as  the  goods 
of  George  L.  Cutting,  without  notice  of  tbe 
plaintiffs*  claim.  They  claimed  the  property 
under  a  bill  of  sale  from  Cutting  given  the 
same  day,  but  before  the  attadunent.  There 
was  no  delivery  of  the  property  to  the  plain- 
tiffs, hue  it  remained  In  tbe  hotel,  which  was 
open  and  occupied  by  Cutting.  The  sale  was 
made  at  tbe  plaintiffs'  place  of  business  In 
Keene,  six  miles  from  tbe  hotel,  on  Satur- 
day afternoon.  The  plaintiffs  did  not  then  go 
to  take  possession  of  tbe  property  becnuae 
there  was  not  time  enough  to  take  up  tbe 
carpets  before  dark,  but  tb^  intended  to  take 
possession  Monday  morning,  and  so  arranged 
with  Cutting. 

John  B.  Allen  and  Charles  H.  Hersey,  for 
plaintiff.   JosetA  Maddm,  for  defendant 

PARSONS,  C.  J.  In  the  absence  of  an  ex- 
ception to  the  order  of  judgment  there  is  no 
question  before  the  court.  Assuming  from 
the  transfer  of  the  case  that  the  plaintiffs 
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excepted  to  the  order,  they  take  nothing  by 
such  exception.  By  the  terms  of  sale  the 
property  was  left  In  Cutting's  possession  an- 
til  the  following  Monday,  without  anything 
to  indicate  the  change  of  title  or  to  give  no- 
toriety to  the  sale.  Such  unexplained  reten- 
tlon  of  posBesslon  fs  a  conclusive  badge  of 
fraud,  whl<^  renders  the  sale  Invalid  as 
against  a  subsequent  purchaser  or  attaching 
creditor  without  notice.  "It  Is  unnecessary 
to  cite  autborltiea  to  the  point  that  a  sale 
of  chattels  Is  invalid  as  to  creditors  of  the 
vendor  when  the  property  Is  allowed  to  re- 
main in  his  use  and  possession."  Doucet  v. 
Richardson,  67  N.  H.  186,  187,  29  Ati.  635. 
See  cases  collected  in  Locke  v.  Brick  Oo..  73 
N.  H.  «2-4U4,  63  Ati.  178.  Evidence  that  It 
was  more  convenient  to  delay  the  delivery 
does  not  authorize  a  finding  that  delivery 
was  Impossible.  If  at  the  time  of  the  sale 
manual  delivery  could  not  be  made  because 
the  negotiators  were  at  a  distance  from  the 
property,  the  arrangement  that  the  vendees 
should  not  go  to  the  hotel  where  the  vendor 
lived  to  take  possession  until  a  later  date 
permitted  the  vendor  to  resume  the  actual 
possession  with  all  the  Indicia  of  ownership, 
and  to  retain  the  use  of  the  chattels  In  the 
meantime.  "It  Is  the  open  i)088e8slou  by  the 
vendor  as  owner  that  works  the  fraud." 
Corning  v.  Records,  68  N.  H.  390,  398.  46  Atl. 
462,  465,  76  Am.  St  Rep.  17&  It  could  not 
be  found  upon  the  facts  that  the  situation 
was  such  that  there  could  be  no  delivery. 
Rlcker  v.  Cross,  6  N.  H.  570-572 ;  Coming  v. 
Records,  supra.  The  parties  agreed  that 
there  should  be  none,  and  this  secret  agree- 
ment renders  the  sale  Invalid  against  the 
subsequent  attaching  creditor. 

Judgmrat  for  the  defendant:  All  con- 
curred. 


BUNKER  V.  MANCHESTER  REAL  ES- 
TATE &  MFG.  CO. 
(Supreme  Court  of  New  Hampshire.  RocUns- 
ham.   Dec  1,  1908.) 

1.  JimOUBNT  <S  729*)— CONCLUBIVENXra. 

A  decree,  enjoinlog  plaintiff  from  cutting 
Umber  on  land  claimed  by  her  under  a  deed 
which  the  adverse  party  claimed  was  fraudulent, 
without  prejudice  to  any  right  to  object  to  the 
levy  made  by  such  party,  does  not  estop  plaintiff 
to  deny  the  validity  of  the  deed. 

[Ed.  Note.—For  other  cases,  see  Judgment, 
Dee.  Dig.  1  729.*] 

2.  FBAUOnUNT  CONVBTANCEB  (S  113*)  —  SE- 

OBET  Tbusts— Tbansaotion  Constitutiko. 
Plaintiff'B  agreement  to  reconvey  land  on 
repayment  of  borrowed  money,  and  In  the  mean- 
time to  permit  the  Irarrower'a  father  to  cut  fire- 
wood on  the  locus,  constitnted  a  secret  tmst 

[EM.  Note. — For  other  cases,  see  Fraudolent 
Conveyances,  Cent.  Dig.  }  365;  Dec  Dig.  S 
113.*] 

3.  Fbauduuht  Cohvetances  (t  113*)  — Sa- 
OBET  Tbusts— Tebuination. 

If  the  secret  tmst,  constituted  by  plaintiff's 
agreement  to  reconvey  land  oa  the  repayment 


of  borrowed  money,  was  terminated  before  the 
borrower's  creditor  attached  the  land,  by  plaio- 
tifTs  agreement  to  take  the  land  In  daymMit  of 
the  debt,  and  1^  recording  the  deed,  plaintiff's 
title  is  valid. 

[Ed.  Note.— For  other  cases,  see  FzAudalent 
Conveyances,  Dec.  Dig.  |  113.*} 

4.  Fbacdui:.ent  CoKvsTANon  806*)— Jinnr 
Questions. 

Where  plaintiff  claimed  land  sold  under  ex- 
ecution, against  one  to  whom  plaintiff  agreed  to 
reconvey  on  repayment  of  borrowed  money, 
whether  the  trust  in  plaintiff  was  terminated  hr 
his  agreeing  to  take  the  land  in  payment  itf  the 
debt  before  the  land  was  attached  by  the  bor- 
rower's creditor  Md,  under  the  evidence,  a  Jniy 
question. 

[Ed.  Note.— For  other  eases,  see  Fxaudulent 
Conveyances,  Dec.  Dig.  t  308.*] 

6.  Fbaudulbht  Cowvetances  (J  291*)— Evi- 
dence—Inadequact  OF  Consideration. 
That  land  was  worth  $250  more  than  tiie 

grantee  paid  for  it  was  relevant,  but  not  oon- 

elusive,  on  the  issue  of  fraud  in  the  conveyance. 
[Ed.  Note.— For  other  cases^  see  Fraudulent 

Conveyances,  Cent  Dig.  t  8o6;    Dec  Dig.  { 

291.*] 

6.  Tbesfasb  (I  27*)— Defenseo— FRAnouLEirr 

CONVBTAROBB. 

Where  one  suing  for  trespass  to  land  claim- 
ed under  a  deed  recorded  before  the  land  was 
sold  under  execution  aeainat  her  grantor,  de- 
fendant claiming  under  the  sale,  the  action  could 
only  be  defeated  by  showing  that  plaintifrs 
deed  was  fraudulent 

[Ed.  Note.— For  other  cases,  see  Tiespaas,  Dec 
Dig.  {  27.*] 

7.  Fbaudulent  ConvEXANCES  (i  286*)— Evi- 
dence—Knowledge  or  Recobd. 

Where  an  action  involved  an  issue  whether 

plaintiff's  deed,  which  waa  recorded  before  an  ex- 
ecution sale  to  another,  under  which  defendant 
claims,  was  fraudulent,  defendant's  knowledge 
of  the  record  was  ImmateriaL 

[Ed.  Note. — For  other  cases,  see  Fraodnlent 
Conveyances,  Dec  Dig.  {  286.*] 

a  Appeal  and  Ebbob  (}  1050*)— HAbklebb 
Kbbob— Admission  of  Evidence. 

To  be  reversible  error  evidence  Improperly 
admitted  most  have  been  both  immaterial  and 

prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1060.*] 

0.  COBPOBATIONS  (6  428*)— NOTICE  TO  AgE!TT. 

Where  plaintiff,  in  sning  for  trespass  to 
land,  claimed  under  a  deed  recorded  before  tbe 
land  was  sold,  under  execution  against  her  gran- 
tor, under  which  sale  defenduit  oompanj  daimh 
a  declaration  by  plaintiCTs  counsel  to  a  tblid 
person  before  defendant  purchased  that  there 
was  great  risk  In  buying  was  Inadmiasible 
against  defendant,  if  such  third  person  was  not 
Its  representative. 

[Ed.  Note.—For  other  cases,  see  Corponitioo*. 
Dec.  Dig.  I  428.*] 

Transferred  from  Superior  Court,  Bodc- 
ingham  County;  Chamberlln.  Judge. 

Action  by  Julia  A.  Bunker  against  the 
Manchester  Real  Estate  &  Manufacturing 
Company.    Transferred  on  defendant's  ex- 
ceptions, on  verdict  for  plaintilE.  BlK^tlODS  i 
overruled. 

Trespass  quare  clausum.    Plea,  the  gen-  i 
eral  Issue,  title  to  the  locus,  and  res  Judicata.  | 
Trial  by  Jury,  and  verdict  for  the  plaintiff. 
Transferred  from  the  October  term,  1907,  of 
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tbe  raperior  court,  by  GhomberUn,  J.  In 
February,  1902,  the  plolntlfl  loaned  $500  to 
Alice  Bf.  Bean*  and  took  a  warranty  deed  of 
the  locua  aa  security  tberefor.  The  under^ 
standing  between  the  parties  was  that  the 
idalntur  ahonld  reconvey  upon  payment  at 
the  loan.  The  plaintiff  also  agreed  that  Oil- 
man A.  Bean,  fother  of  Alice,  might  cut  his 
firewood  on  Uie  locus  while  she  held  It,  and 
because  of  this  collateral  agreement  she  did 
not  at  fliat  time  record  her  deed.  The  plain- 
tiff knew  that  Alice  was  in  pressing  need  of 
money,  but  was  not  aware  that  she  was  In- 
solvent Among  others,  Alice  was  Indebted 
to  one  Head,  who  was  pressing  her  for  pay- 
ment at  the  time  she  borrowed  of  the  plain- 
tiff, and  contlnned  to  do  so  until  early  In 
November,  1902,  when  he  asked  her  to  fur- 
nish security,  and  was  InfOTmed  that  she  had 
conveyed  the  locus  to  the  plaintiff.  Head 
then  called  upon  the  plaintiff,  and  learned 
that  she  claimed  to  own  the  land.  Novem- 
ber 14,  1002,  Alice  told  the  plaintiff  that  she 
would  be  unable  to  redeem.  The  plaintiff 
Qiereupon  agreed  to  take  the  land  in  payment 
of  her  debt,  and  recorded  her  deed.  Novem- 
ber 1902,  Head  sued  Alice,  and  attached 
the  locus  as  her  property,  the  action  being 
entered  at  the  Jannary  term,  1903,  of  the  su- 
perior court.  Some  time  In  January.  1903. 
Alice's  father  obtained  permission  from  the 
plaintiff  to  cut  wood  on  the  locus,  and  on 
February  6,  1903,  Head  petitioned  for  an  In- 
junction to  restrain  the  plaintiff  and  the 
Beans  from  removing  any  wood  from  the 
premises  during  the  pendency  of  his  salt 
against  Alice,  alleging,  among  other  things, 
that  the  conveyance  to  the  plolntlff  was 
fraudulent  as  to  him.  On  this  petition  the 
following  decree  was  made:  "The  above- 
entitled  action  having  been  duly  served,  and 
the  defendants  having  appeared  by  their 
counsel,  but  no  answer  having  been  filed, 
now  it  is  ordered  and  decreed  that  the  plaln- 
tlfTs  bill  be  taken  as  confessed,  that  the  said 
defendants,  and  each  of  them,  be  perpetual- 
ly enjoined  from  taking  any  wood  or  tlmtier 
from  the  land  described  In  the  plaintiff's  bill 
under  the  pretended  conveyance  to  said  Julia 
A.  Bunker,  without  prejudice,  however,  to 
any  rights  they,  or  either  of  them,  may  have 
to  object  to  the  levy  by  the  plaintiff  on  said 
premises."  Head  recovered  Judgment  against 
Alice  at  the  October  term,  1903,  and  levied 
on  the  locus,  which  was  sold  on  the  execu- 
tion December  2,  1903,  and  came  by  subse- 
quent conveyances  to  the  defendants.  The 
plaintiff  objected  to  the  sale,  and  notified  the 
purchaser  that  she  owned  the  land.  Subject 
to  the  defendants'  exception,  one  of  the  plaln- 
tSfCa  counsel  testified  that  before  the  defend- 
ants purchased  the  land  he  told  one  Mead 
that  there  was  great  risk  In  baying  it.  The 
defendants  also  excepted  to  the  denial  of 
their  motion  for  the  direction  of  a  verdiefe  In 
their  favor. 

Eastman,  Sea  mm  on  &  Gardner,  for  plain- 
tiff. Q.  K.  ft  B.  T.  Bartlett,  for  defendant 


YOUNO,  J.  1.  It  l8  unnecessary  to  con- 
sider the  defendants'  omtentlon  that  tin 
plaintiff  is  estopped,  by  the  decree  in  the 
equity  proceeding,  to  deny  that  her  deed  Is 
fraudulent  as  to  the  defendants,  for  the  de- 
cree Itself  expresdy  reserves  to  her  iSie  rl^t 
to  Utlgate  the  title  to  the  locus. 

2.  Tb%  plaintiff's  agreement  to  reconvey 
whenever  Miss  Bean  repaid  the  money  she 
borrowed,  and  In  the  meantime  to  permit  her 
father  to  cut  his  firewood  on  the  locua,  con- 
stituted a  secret  trust  <WatkIns  v.  Arms,  64 
N.  H.  00, 0  AtL  92) ;  but  It  does  not  necessari- 
ly follow  from  the  fact  that  the  trust  existed 
when  the  conveyance  was  made  that  it  ex- 
isted when  Head  attached  Uie  land.  If  It 
had  ceosed  to  exist  before  the  land  was  at- 
tached, the  ptainUrs  Utle  Is  valid.  Weeks 
Fowler.  71  N.  H.  618,  620,  53  Atl.  548; 
Mandlgo  Healey,  60  N.  H.  94,  95,  45  Atl. 
318;  Smyth  v.  Carlisle,  17  N.  H.  417.  419; 
Oriental  Bank  v.  Hasklns  (Mass.)  8  Bfetc. 
332,  840,  87  Am.  Dec  i40.  Whether  or  not 
the  parties  had  terminated  the  trust  before 
the  land  was  attached  Is  a  question  of  fact, 
and  was  properly  submitted  to  the  jury,  for 
It  could  be  found  that  Miss  Bean  ceased  to 
have  any  rights  In  the  premises  on  November 
14,  190Z 

8.  The  fact  that  the  jury  found  that  the 
land  was  worth  $250  more  than  the  plaintiff 
paid  for  It  Is  not  equivalent  to  a  finding  that 
the  conveyance  was  fraudulent  as  to  cred- 
itors. Although  the  Inadequacy  of  the  con- 
sideration was  relevant  upon  the  Issue  of 
fraud,  it  was  not  conclusive.  Norrls  v.  Clark, 
72  N.  H.  443,  444.  67  Atl.  334;  Eastman  v. 
PInmer,  46  N.  H.  464,  470;  Washband  v. 
Washband,  27  Conn.  424  ;  20  Cyc.  520.  The 
defendants,  therefore,  take  nothing  by  this 
finding,  for  it  is  not  inconsistent  wlUi  the 
general  verdict  for  the  plaintiff. 

4.  If  It  is  conceded  that  the  defendants'  ex- 
ception to  the  evidence  Is  broad  enough  to 
Include  the  objection  they  now  make  to  it 
that  there  Is  nothing  to  show  that  Mead,  with 
whom  the  witness  talked,  was  their  treasur- 
er, and  that  the  evidence  Is  merely  an  at- 
torney's opinion  of  the  effect  of  the  decree 
In  the  equity  proceeding,  and  for  that  rea- 
son Irrelevant,  it  does  not  follow  that  the 
verdict  should  be  disturbed.  The  record  title 
to  the  property  was  in  the  plaintiff,  and  the 
only  way  the  defendants  could  defeat  her  ac- 
tion was  by  showing  that  the  deed  from  Miss 
Bean  to  her  was  fraudulent  As  to  that  Is- 
sue the  defendants'  knowledge  of  the  record 
was  Immaterial,  and  the  jury  should  have 
been  so  instructed  at  some  time  In  the  course 
of  the  trial.  There  can  be  no  presumption, 
therefore,  that  the  evidence  produced  the  ver- 
dict Consequently  the  error  incident  to  its 
admission  fumlshes  no  suffldent  reason  for 
setting  aside  the  verdict ;  for.  to  Justll^  such 
a  proceeding,  It  must  appear  that  the  evi- 
dence was  t)Oth  Immaterial  and  prejudicial. 
State  V.  Danforth.  73  N.  H.  215,  60  Atl.  839, 
111  Am.  St  Rep.  600 ;  Smith  v.  Morrill,  71  N. 
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H.  409,  62  AU.  828;  Rogers  v.  Kenrlck,  63 
N.  H.  S30.  Tbls  conclusion  is  based  on  the 
proposition  that  the  Jury  found  that  Mead, 
with  whom  the  witness  talked,  was  the  de- 
fendants* treasurer.  Of  course,  if  the  Jury 
did  not  find  that  Mead  was  the  treasurer, 
they  could  not  consider  the  evidence  for  any 
purpose,  and  would  have  been  so  Instructed 
If  the  defendants  had  so  requested. 
Exceptions  overruled.  AU  concuried. 


DB  ROCHBMONT  v.  NBW  YOEK  GENT. 
&  H.  B.  R.  B. 

(Supreme  Court  of  New  Hampshire.  Ro(Ainff- 
ham.   Jan.  S.  11)09.) 

1.  Attachment  (8  49*)— Pbopebtt  Subject  to 
— Fbbiqht  Cabs  Not  in  tJeE. 

Freight  cars  of  a  railroad  when  not  in  ac- 
tual use  may  be  attadied  lilte  other  personal 
property,  as  acaiiut  the  objection  that  ibey  are 
needed  to  enable  the  railroad  to  perform  its 
pobllc  duty. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {  127;  Dec.  Dig.  t  49.*] 

2.  CoHHBBCE  (i  48*)  —  State  Bsoni.ATiON8  — 

INCIDENTAI.  InTBBFEBENCB  WITH  INTOBSTATB 
COHMEBCB. 

The  enforcement  of  a  valid  state  statute 
wilt  not  be  stayed  merely  because  it  may  inci- 
dentally affect  interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Dec.  Dig.  S  4&*] 

8.  ComiEBCB  (i  81*)  —  State  ArrAomiBNT 

Laws— Railboad  Cabb. 

Pub.  St.  1901,  c.  220,  II  1,  2,  makln?  all 
property  liable  to  be  taken  in  executioo,  subject 
to  Bttactunent,  and  defining  exempt  property,  is 
valid,  and  an  attachment  of  a  fieigbt  car  of  a 
railroad  not  in  actual  use  does  not  directly  af- 
fect interstate  oommeEce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  S  81.*] 

4.  Cohhebce  (8  81*)— Attachment  of  Cabs  op 

FOBEIQN  RaILBOAD. 

Rev.  St.  U.  S.  I  6238  (U.  S.  Comp.  St. 
1901,  p.  3564),  autfaorizing  every  railroad  to 
cany  over  Its  road  freight  and  property  on  tbeir 
way  fnnn  any  state  to  another  state,  and  to 
connect  with  roads  of  other  states  so  as  to  form 
a  cuitinuous  line  for  the  transportation  of  the 
same  to  the  place  of  destination,  gives  railroads 
the  right  to  engase  in  interstate  business,  and 
to  become  jointly  Interested  with  roads  in  other 
states  in  Interstate  business  orlf^nating  on  their 
lines;  and  a  foreign  railroad,  contracting  with 
a  domestic  railroad  for  the  through  shipment  of 
cars,  stands  oa  the  same  footing  as  the  domestic 
railroad,  and  the  statute  does  not  forbid  the  at- 
tachment of  a  car  of  the  foreign  railroad  when 
in  the  state  and  not  la  actual  nie. 

[Ei.  Note.— For  other  cases,  see  Commerce, 
Dee.  Dig.  |  SI.*] 

5.  CouMEBCE  (S  81*)  —  State  Attachment 
Laws— RAII30AD  Cabs. 

Hie  object  of  Interstate  Commerce  Act  (Act 
Feb.  4.  1887,  c.  104,  24  Stat.  879  [U.  8.  Comp. 
St  1901,  p.  3154]),  forbidding  railroads  from 
giving  preieiences  to  persons  or  places,  etc..  Is 
to  compel  railroadfl  to  carry  for  all  on  equal 
terms  ud  for  a  fair  price,  without  unnecessary 
driay,  and  the  act  ie  not  In  conflict  with  a  state 
statute  permitting  the  attachment  of  frel^t 
cars  when  not  In  actual  use. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec  Dig.  I  81.*] 


Transferred  from  Superior  Court,  Rock- 
ingham County;  Pike,  Judge. 

Action  by  Hetty  E.  De  Rochemont  against 
the  New  York  Central  &  Hudson  River  Rail- 
road, like  question  of  the  validity  of  the 
attachment  of  a  car  of  defendant  was  trans- 
ferred from  the  miperlor  conrt  Case  dis- 
charged. 

OtfendantB  do  not  own  or  opiate  a 
railroad  In  this  state,  and  have  no  place  of 
traslnew  here,  bat  they  have  a  cmitract  with 
the  Boston  ft  Maine  Railnuid  whereby  each 
corporation  sends  Its  cars  over  the  road  of 
the  other.  Each  pays  the  other  for  the  use 
ot  a  car  so  sent,  from  the  time  of  Its  receipt 
until  Its  return,  and  has  a  right  to  load  it 
on  the  return  journey,  provided  It  Is  routed 
toward  the  iwlnt  at  which  It  was  received. 
The  car  In  question  was  loaded  In  the  state 
of  New  York  tor  Oreenland,  N.  H.,  was  un- 
loaded as  soon  as  It  arrived  at  Greenland, 
and  was  attached  before  the  Boston  &  Sfalne 
Ballroad  had  time  to  return  It  to  the  defend- 
ants. The  defendants  aj^wared  fecial  ly, 
and  moved  to  dismiss  (X)  because  of  their 
contract  with  the  Boston  ft  Maine  Railroad : 
and  09  because  the  car  was  being  used  Id 
Interstate  bnslneas  at  'the  time  of  the  attach- 
ment 

Samuel  W.  Emery.  Jr.,  for  plaintiff.  John 
W.  Kelley,  for  defendant. 

YOUNG,  J.  l  The  fact  that  the  Boeton 
ft  Maine  Railroad  is  not  party  to  this  pro- 
ceeding Is  an  answer  to  the  defendants*  first 
position.  It  win  be  time  enough  to  consider 
whether  that  corporation  bad  an  Interest 
In  the  car,  which  the  sherlflf  was  bound  to  re- 
spect, when  it  sues  him  for  attaching  the 
property.  Southern  Ry.  Co.  v.  Brown  (Ga.) 
62  S.  B.  in. 

2.  It  was  decided  In  Boston,  etc.,  R.  R,  v. 
Gllmote,  87  N.  H.  410,  72  Am,  Dec  336,  that 
sections  1  and  2.  c.  184.  Rev.  SL  (Pub.  St 
1901,  c.  220,  IS  1>  2),  authorized  the  attach- 
ment of  freight  cars  which  were  not  in  ac- 
tual use,  as  well  as  other  property  belong- 
ing to  a  railroad ;  that  is,  the  mere  fact  that 
railroads  are  public  service  corporations  does 
not  render  their  property  exempt  from  at- 
tachment even  though  it  is  needed  to  enable 
them  to  [>erform  their  public  duty.  Although 
that  case  holds  that  freight  cars  may  be  at- 
tached when  not  in  actual  use,  the  question 
whether  the  attachment  of  such  jiroperty  Is  I 
forbidden  by  the  commerce  clause  of  the  fed- 
eral Constitution,  or  by  the  laws  Congress  | 
has  enacted  in  pursuance  of  the  i>ower  vest-  , 
ed  in  It  by  that  clause,  was  neither  raised  nor  | 
considered;  so,  even  If  the  defendants  in 
that  action  were  in  fact  oigaged  In  inter- 
state commerce,  the  case  Is  not  decisive  of 
the  present  defendants'  contention  that  the 
attachment  of  the  car  In  question  was  an 
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Illegal  iBterference  with  It '  Wyatt  Board 
of  Equalization,  74  N.  H.  SB2,  70  Atl.  S87. 

Altboogh  the  precise  question  rateed 
tbe  defendants'  motion  to  dismiss  bas  ner- 
er  been  considered  by  tbls  court,  It  has  been 
considered  by  the  courts  of  Georgia,  West 
Virginia,  Soath  Carolina,  Illinois.  Minneso- 
ta, and  the  IBlghth  Judicial  Circuit  of  the 
United  States.  Tbe  Georgia  court  holds  that 
such  an  attachment  Is  not  an  lll^^al  Inter- 
teteace  vrltb  Interstate  commerce.  Southern, 
etc.,  Co.  T.  BBllroftd,  m  Ga.  626,  56  S.  E; 
T42,  9  L.  B.  A.  (N.  S.)  11»  Am.  St  Rep. 
3S6.  Tbe  West  Virginia,  South  Candlna, 
'^kflnnesota,  and  federal  courts  bold  that  it 
is  an  Hl^al  Interference  with  Interstate 
commerce.  Wall  t.  Railway,  S2  W.  Ta.  '485, 
44  S.  E.  204,  64  L.  R.  A.  601,  04  Am.  St  Rep. 
848 ;  Shore  t.  Railroad,  76  8.  C.  472.  67  S. 
B.  526;  Gonneiy  r.  Railroad,  92  Minn.  20, 
99  N.  W.  866,  64  L.  B.  A.  624,  104  Am.  St 
Rep.  669;  Davts  v.  Railroad  (C  C.)  146  Fed. 
403.  The  nilnoifl  court  holds  that  the  staty 
ates  of  that  state  do  not  autborlae  the  at- 
tacbment  of  sudi  a  car.  Michigan  Cmtral 
R.  R.  T.  Railroad,  1  Hi.  App.  390.  All  tbe 
courts,  therefore,  wbleh  have  considered  the 
question,  except  those  of  Georgia  and  pos- 
sibly California  (Humphreys  t.  Hopkins,  81 
Cal.  561,  22  Pac.  892,  6  L.  R.  A.  702,  16  Am. 
St  Rep.  76).  bold  that  snCh  attachments  are 
void ;  but  they  do  not  agree  as  to  why  they 
are  void,  nor  lay  down  any  rule  to  determine 
what  constitutes  an  interference  with  Inter- 
state commerce,  wltbln  the  meaning  of  the 
federal  Constitution.  The  reasons  the  de- 
fendants ni^  for  holding  the  attachment 
Told  are  tbat  it  is  forbidden  (1)  by  the  com- 
merce clause  of  the  federal  Coiwtitutlon ;  (2i 
by  section  G2B8  of  the  Rerised  Statutes  of 
the  United  States;  and  (3)  by  the  Interstate 
commerce  act. 

(1)  Is  this  attachment  forbidden  by  tbe 
commerce  clause  of  the  federal  Constitution? 
Althoi^  the  Supreme  Court  of  the  United 
States  has  not  passed  upon  tbe  precise  point 
involved  in  Ihfs  case,  it  has  frequently  con- 
sidered the  queatiim  of  what  constitutes  an 
illegal  interference  with  interstate  commerce 
(Galveston,  etc.,  Ry.  v.  Texas,  210  U.  S.  217, 
28  Sup.  Ct  638,  52  L.  Ed.  1031 ;  The  Win- 
nebago. 206  U.  S.  854,  27  Sup.  Ct  609.  61  I/. 
Ed.  836;  Delamater  v.  SUte.  205  U.  S.  9S. 
27  Sup.  Ct  447,  51  L.  Ed.  724;  Hatch  v. 
Reardon.  204  U.  S.  152,  27  Sup.  Ct.  188,  61 
L.  Ed.  415:  Martin  v.  Railroad,  203  U.  S. 
284,  27  Sup.  Ct.  100,  51  L.  Ed.  184;  >'ew 
Mexico  V.  Railroad,  203  U.  S.  38.  27  Sup. 
Ct  1.  51  L.  Ed.  78;  Fopplano  v.  Speed,  199  U. 
S.  501,  26  Sup.  Ct.  138,  50  L.  Ed.  288;  Old 
I>ominion  S.  S.  Co.  v.  Virginia,  108  U.  S. 
299.  25  Sup.  Ct.  686,  49  L.  Ed.  1059;  Field 
V.  Company,  194  U.  8.  618,  24  Sup.  Ct  784, 
48  Ed.  1142 ;  American  Steel  &  Wire  Co. 
T,  Speed.  192  U.  S.  500,  24  Sup.  Ct.  365,  48 
L.  Ed.  538;  Pennsylvania  R.  R.  t.  Knight, 
792  U.  S.  21,  24  Sup.  Ct  202,  48  L.  Ed.  325 ; 
Penn^lvanla  R.  E.  v.  Hughes,  191  U.  S.  477. 


24  Sup.  Ct  182,  48  Ii.  Ed.  268;  Wisconsin, 
etc.,  Ry.  V.  Powers,  191  U.  S.  379,  24  Sup.  Ct 
107,  48  L.  Ed.  220;  Allen  v.  Company,  191  U. 
S.  171,  24  Sup.  Ct  39.  48  Ii.  Ed.  184;  Louis- 
vllle,  etc.,  R.  R.  t.  Eubank,  184  U.  S.  27.  22 
Sup.  Ct.  277,  46  L.  Ed.  416;  Pluml^  v.  Mas- 
sachusetts, 166  U.  S.  461,  16  Sup.  Ct  164,  89 
U  Ed.  223;  Kidd  r.  Pearson,  128  U.  8.  1,  9 
Sup.  Ct  6.  82  L.  Ed.  346;  Sherlodc  v.  Ailing, 
03  U.  S.  99,  23  L.  Ed.  819) ;  and  'the  argu- 
ment in  each  case  leads  to  the  conclusl<m 
that  if  the  thing  Itself  Is  In  pnrsuance  of  a 
valid  state  law,  Its  enforcement  will  not  be 
stayed  because  It  may  incidentally  affect  In- 
terstate commerce"  (Southern,  etc.,  Co.  v. 
Railroad,  127  Ga.  626,  66  S.  E.  742,  9  U  R. 
A.  [N.  8.]  858.  110  Am.  St  Rep.  856).  Tbe 
test  thertfore,  to  determine  whether  the  at- 
tachment In  tbls  caae  was  forblddoi  by  tbe 
commerce  dause  is  to  Inquire  (1)  whether  the 
statute  which,  authorized  It  Is  a  valid  state 
law;'  and,  If  it  Is,  (2)  whettier  the  attach- 
ment of  tbe  car  was  a  direct  interference 
with  interstate  commerce.  That  the  stetnte 
under  whidi  tbe  attechmoit  was  made  1> 
a  valid  ateto  law,  enacted  to  enable  creditors 
to  collect  th^r  debts,  and  for  no  other  or 
ulterior  purpose.  Is  not  qiueetioned.  Hence 
the  attachment  of  the  car  was  not  f<nrblddai 
by  the  commerce  clause  of  the  federal  Con- 
stitution; for  it  is  obvious  that  seizing  a 
car  when  it  is  not  In  use  does  not  directly 
affect  either  intrastate  or  Interstate  com- 
merce. 

(S)  The  next  question  Is  as  to  tbe  effect  of 
section  5258  of  the  Revised  Stetutea  of  the 
United  States  (U.  S.  (^mp.  St  1901,  p.  3564), 
on  the  validity  of  the  attachment.  That 
section  provides  tbat  "every  railroad  com- 
pany In  tbe  United  States  •  •  *  is  here- 
by authorized  to  carry  upon  and  over  Ito 
road  *  *  •  freight  and  property  on  their 
way  from  any  stete  to  another  stete,  •  *  • 
and  to  connect  with  roads  of  other  stetes  so 
as  to  fbrm  continuous  lines  for  tbe  trans- 
portation of  the  same  to  tbe  place  of  destina- 
tion." As  this  section  has  been  construed.  It 
gives  railroads,  no  matter  where  they  are  In- 
corporated, the  right  to  engage  In  Interstete 
business  In  all  parts  of  the  United  States,  and 
to  become  Jointly  Interested  with  roads  in 
other  states.  In  the  Interstete  business  origi- 
nating on  their  lines.  Clndunatl,  etc.,  Ry. 
V.  Commission,  10!  U.  S.  184,  192,  16  Sup. 
Ct.  700,  40  L.  Ed.  935.  Consequently,  when 
the  defendants  made  their  contract  with  the 
Boston  &  Maine  Railroad,  they  became  joint- 
ly interested  with  that  road  In  all  the  Inter- 
stete business  originating  on  either  road,  to 
be  delivered  to  the  other  for  purpose  of  car- 
riage to  its  destination.  When  the  defoid- 
antB  delivered  the  car  In  question  to  the  Bos- 
ton &  Maine  Railroad,  they  engaged  in  busi- 
ness In  this  state  by  their  duly  authorized 
agent — the  Boston  &  Maine  Railroad.  There 
is  no  force,  therefore,  In  their  contention 
that  tbe  attachment  Is  a  direct  interference 
with  Interstete  commerce  because  It  comitela 
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them  to  come  Into  a  state  in  which  they  are 
not  doing  business,  for  the  purpose  of  de- 
fending this  suit ;  for  they  were  doing  busi- 
ness here  when  the  car  was  attached,  and 
will  continue  to  do  business  here  as  long  as 
their  contract  with  the  Boston  &  Maine 
Railroad  remains  In  force.  If  section  5^ 
compelled  the  defendants  to  send  cars  Into 
this  stat^  there  would  be  force  in  their  con- 
tention that  it  must  be  assumed  Congress  did 
not  intend  to  compel  them  to  follow  cars  all 
OTcr  the  United  States,  in  the  defense  of  ac- 
tions began  by  attaching  tbem.  But  as  has 
been  seen,  section  6258  permits,  but  does  not 
compel,  the  sending  of  cars  by  the  defend- 
ants orer  other  roads.  Consequently  the  pre- 
sumption Is  that  Congress  intended,  in  case 
they  availed  themselves  of  the  proTisions  of 
the  section  and  sent  their  cars  Into  this 
state,  that  they  should  stand  as  well  as  they 
would,  and  no  better  than  they  would,  If  they 
were  Incorporated  here,  or  If  they  were  the 
owners  or  leasees  of  the  Boston  &  Maine 
Railroad.  Nether  does  the  defendants'  con- 
tention that  delivering  freight  to  a  connect- 
ing carrier  outside  this  state,  to  be  hauled 
Into  It,  Is  not  doing  business  here,  come  to 
anything.  E^en  If  it  Is  sound  as  an  abstract 
legal  proposition.  It  has  no  application  to  the 
facts  of  this  case.  As  has  been  seen,  the  de- 
fendants were  Jointly  interested  with  the 
Boston  ft  Maine  Railroad  in  the  safe  delivery 
of  the  contents  of  the  attached  car  to  the 
ccmslgAee  at  Greenland.  Act  June  29, 1000,  c 
3581,  84  Stat  081  (U.  S.  Oomp.  St  Supp.  1907, 
p.  882).  Consequently  they  were  doing  bnsi- 
ness  here  In  the  same  way  every  member  of 
a  partnership  does  business  wherever  any 
of  his  partners  carry  on  the  Joint  enterprlsa 
But  if  it  be  conceded  that  the  defendants  are 
not  doing  business  here,  It  Is  not  a  greater 
hardship  to  compel  tbem  to  come  here  to  de- 
fend this  suit  than  it  would  be  to  send  the 
plaintiff  to  New  Toric  to  prosecnte  her  claim 
against  them. 

If,  tho^fore,  attachment  in  this  case 
Is  forbiddoi  by  section  5258,  the  reason  for 
it  is  not  because  the  def«idants  hare  no 
place  of  bwdness  In  this  state,  but  because 
they  woe  engaged  In  Interstate  commerce, 
and  used  the  car  In  question  In  that  branch 
of  their  business;  for,  as  has  been  seen,  the 
section  permits,  but  does  not  compel,  them  to 
engage  in  that  traffic.  Eoitncky,  etic,  Co. 
T.  Railroad  (a  O)  87  Fed.  S67,  625,  2  L.  a 
A.  288;  Cincinnati,  etc.,  By.  t.  Commission, 
162  U.  B.  184, 182, 16  Sup.  Ot  700^  40  L.  Ed.  886. 
Consequently  there  can  be  no  presumption 
tiiat  Congress  Intended,  In  case  the  defend- 
ants accepted  the  provisions  of  the  interstate 
commerce  act,  to  exempt  their  cars  from  the 
operation  of  the  laws  of  the  states  into  which 
they  were  sent,  when  they  would  not  be  so 
exempted  if  they  owned  the  roads  over  whicb 
the  cars  were  wait,  or  If  they  hauled  tiie  cars 
over  tbose  roads  with  their  own  engines. 
Western  Union  TeL  G0.|  v.  Massachusetts,  125 
C.  8.  58Q,  8  Sup.  Ct  861,  81  U  Ed.  780; 


Ratterman  v.  Company,  127  TT.  S.  411.  8  Sap. 
Ct  1127,  32  Ij.  Ed.  229;  Leioup  v.  Port  of 
Mobile,  127  U.  S.  640,  8  Sup.  Ct  13S0,  32  L. 
Ed.  311 ;  Massachusetts  t.  Company,  141  U. 
S.  40,  11  Sup.  Ct  889,  86  L.  Ed.  628;  Pull- 
man's Car  Co.  V.  Pennsylvania,  141  U.  S.  18, 
11  Sup.  Ct.  876,  35  L.  Bd.  613;  Western  Un- 
ion Tel.  Co.  V.  GotUieb,  190  U.  S.  413,  23  SnpL 
Ct  730,  47  L.  Ed.  1116;  Central  Stoclcyards 
V.  Railway,  192  U.  S.  568,  24  Sup.  Ct  338,  48 
U  Ed.  665. 

Since  this  is  so,  the  same  test  should  be 
applied  to  determine  the  validity  of  tlie  at- 
tachment In  BO  far  as  section  5^  la  con- 
cerned, as  would  be  applied  if  the  car  were 
owned  by  the  Boston  &  Maine  Railroad.  20 
Harv.  Law  Rev.  319,  320.  As  has  already 
been  stated,  that  test  is  to  inqtrire  whether 
the  interference  is  direct  or  merely  Inciden- 
tal. Maine  v.  RaUway,  142  U.  8.  217.  12 
Sup.  Ct  m,  85  L.  Dd.  881,  That  thla  Is  the 
proper  test  will  be  apparoit  &om  an  exam- 
ination of  any  one  of  the  difCermt  lines  of 
cases  whlcb  decide  when  a  particolnr  act 
constitutes  an  Illegal  interference  with  inter- 
state commerce.  Take,  for  ojunple,  the 
decisions  relating  to  taxation.  An  examina- 
tion of  the  cases  shows  that  the  test  applied 
to  determine  the  validity  of  a  tax  Is  not  to 
Inquire  where  the  owner  of  the  property  i» 
sides  or  does  business,  but  whether  the  tax 
dlrectiy  affects  Intestate  commerce;  for, 
although  states  cannot  legally  tax  such  com- 
merce (Galveston,  etc.,  Ry.  t.  Texas,  210  C.  S. 
217,  28  Sup.  Ct  688,  52  L.  Bd.  1031).  tiiey 
may  tax  railroads  as  going  concerns  (Maine 
T.  Railrojtd,  142  U.  8.  217, 12  Sup.  Ct  121.  35 
L.  Ed.  89^.  Oars  employed  within  the  bor- 
ders of  a  state  may  be  taxed  as  capital  em- 
ployed there,  notwithstanding  they  are  used 
in  Interstate  traffic,  and  their  owners  neith- 
er reside  nor  have  places  of  business  in  the 
state.  New  York  Central  R.  R.  v.  Miller,  202 
U.  B.  584.  26  Sup.  Ct  714,  50  L.  Ed.  1155; 
Pullman's  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  11  Sup.  Ct  876,  35  K  Ed.  6ia 

(8)  The  attachment,  therefore,  created  a 
valid  lien  on  the  car  In  favor  of  the  plaintiff 
unless  the  makii^  of  such  an  attadunoit  Is 
forbidden  by  the  interstate  commerce  act 
(Act  Feb.  4,  1887.  C;  104,  24  Stat  878  [C.  8. 
Comp.  Bt  1801*  p.  8164]).  Sections  1.  6.  &  9t 
and  10  of  tiie  act  provide  that  it  ahsill  apply 
to  all  steam  railroads  esigaged  in  Interstate 
commerce,  either  ovw  their  own  roads,  or  by 
virtue  of  the  prorisions  of  section  5258  of  the 
Revised  Statutes  of  the  United  States  that 
railroads  shall  make  and  post  rates  and  not 
change  them  without  notice,  and  tiiat  one 
injured  by  a  railroad's  failure  to  comply 
with  the  prDTiai<m8  of  the  act  diaU  have  a 
civil  remedy  against  the  off^endlns  co^ra- 
tion,  and  also  the  right  to  enter  a  complaint 
with  the  Interstate  commerce  commlssioa. 
sections  2,  8, 4,  6,  and  7  forbid  the  raUroads 
to  which  the  act  applies  to  make  qieclal 
rates  or  pooling  agreemoits;  to  give  ^ttet- 
ences  to  dttasr  persons  or  places;  to  charge 
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more  for  a  short  haal  than  for  a  long  haul  In 
the  same  direction;  or  to  combine  to  prevrait 
the  continuous  carriage  of  goods.  Sections 
11  to  24  create  the  commission.  Impose  its 
duties,  and  prescribe  Its  mode  of  procedure. 
It  Is  clear  from  this  synopsis  of  the  act  that 
It  was  not  Intended  to  enable  railroads  en- 
gaged In  Interstate  commerce  to  arold  pay- 
ment of  their  just  debts,  but  to  compel  them 
to  carry  for  all  on  equal,  terms  and  for  a 
fair  price,  without  unnecessary  delay  and 
without  giving  nndne  preference  to  persons 
or  places,  and  to  prevent  railroads  which 
engage  in  the  business,  under  the  provisions 
of  section  SSSS,  from  transshipping  car  load 
lots  of  freight  at  connecting  points.  Cincin- 
nati, etc,  Ry.  V.  Commission,  162  U.  8.  184, 
187,  16  Sup.  Ct.  700.  40  L.  Ed.  935. 

Is  the  attachment  of  freight  cars  which 
are  not  In  actual  use  forbidden  by  the  act? 
In  other  words,  is  a  statute  which  permits 
their  attachment  in  conflict  with  the  provi- 
sions of  the  act?  It  seems  clear  that  It  is 
not  Such  a  statute  Is  not  open  to  the  ob- 
jection that  it  tends  to  promote  the  evils  at 
which  the  Interstate  commerce  act  is  aimed, 
or  that  it  directly,  or  Indirectly,  tends  to 
defeat  any  of  the  purposes  Congress  had  in 
Tlew  when  the  i^tislatlon  was  enacted.  If 
onr  statute  permitted  the  attachment  of  cars 
In  transit,  or  even  when  they  are  In  use,  there 
would  be  some  fonndation  for  the  contention 
-Uiat  it  la  calculated  to  produce  a  direct  in- 
terference with  interstate  commerce ;  but,  as 
It  does  not  permit  the  attachment  of  cars 
-wMch  are  in  use,  it  is  not  open  to  that  ob- 
jection. 

Case  discharged.  AH  concurred. 


IiANOABTEK  ft  J.  BUQCTBIC  LIGHT  Oa 
V.  JONES  et  aL 

<Snpreme  Oonrt  of  New  Hampshire.  Ooos. 
Jan.  6,  190D.) 

1.  Dsns  a  98*)— OoHKnuonoH— IimHT. 

^nie  intendon  of  the  parties  to  a  deed  to  be 
■acertained  is  that  exprwaed  by  the  language 
used. 

_J.  NotSb— other  eases,  see  Deeds.  Cent 
:.  i  281;         IMg.  198.*] 

SS.  BviDXHOB  A  461*>— Pabol  EviDBnoa  At- 
ncnKO  Wbitings. 

The  rule  that  construction  of  a  written  in- 
•tmment  is  the  ascertainment  of  the  Intentlim 
of  the  parties,  determined  like  a  question  of  fact 
by  the  natural  weight  ot  competent  evidence, 
Bjid  not  hj  tile  ai^kation  of  arbitrary  roles, 
does  not  aboUsh  thv  rule  that  a  written  instru- 
ment  cannot  be  contradicted  or  varied  by  parol 
eridence. 

[SML  Nbte^BVw  other  cases,  see  Brldenes, 
Gent  Dig.  H  212(^2188;  Dec.  Dig.  I  4eiT^ 

8.  Dbbds  (1 100*)— ConsnuonoN—SiraATioN 
or  Pasties. 

In  cMutraing  a  deed,  It  is  the  duty  of  the 
ooart  to  i^ace  itself  as  neariy  as  posBlble  In  the 
ritnation  of  the  patties  when  the  deed  was  made 
that  it  may  gather  their  intention  from  the 


language  nsed,  viewed  In  the  U^t  of  the  sur* 
rounding  ciicanwtances. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  239;  Dec.  Dig.  1  100.*] 

4.  Waters  and  Water  Gousses  (|  156*)  — 

CONVBTARCE  Or  WaTEB  RIOBTB— CORSTKUO- 
TION. 

Landowners  on  the  north  and  south  banks 
of  a  river  each  conveyed  to  the  same  grantees  a 
portion  of  their  lands.  T%e  deed  of  the  owner 
on  the  north  bank  also  contained  a  clause  con- 
veying all  his  right  and  interest  in  the  river  or 
in  any  land  or  water  privilege  on  the  south  or 
opposite  bank,  and  the  deed  of  the  owner  on 
the  south  bank  contained  a  like  claose,  substi- 
tuting "north"  for  "south."  The  title  so  united 
In  toe  common  granteea  came,  by  intermediate 
conveyances,  which,  instead  of  setting  out  a  new 
descrlptitm  covering  the  united  properties,  re- 
peated the  descriptive  portltms  of  each  of  sudu 
deeds,  to  a  grantee  who  conveyed  land  on  the 
north  bank  of  the  river,  the  right  to  raise  a 
dam  to  a  fixed  height  and  of  flowage,  all  his 
right  and  Interest  In  the  river  and  water  privi- 
leges on  the  south  shore,  and  a  small  lot  on 
the  south  shore  at  the  aid  of  a  dam  then  on 
the  premises.  Held,  that  sudi  last  deed  con- 
veyed the  right  to  the  entire  power  fomished  by 
the  river,  and  not  merely  the  power  appurtenant 
to  the  north  tank  or  one-half  the  power  of  the 
river, 

[Ed.  Note.— For  other  cases,  see  Waters  and 
water  Oonnes,  Dea  Dig.  i  ISS.*] 

6.  Watkbs  akd  Watsb  Coubbbs  a  106*)— 
DAJiS— Hbighiv—Heasube. 
-^nder  the  grant  of  a  risht  to  raise  a  dam 
not  exceeding  lO  feet  In  height  at  a  i>oint  nam- 
ed or  at  any  other  pi^t  op  the  river,  provided 
that  the  flowage  should  not  be  further  up  the 
river  than  woald  be  occasioned  by  a  dam  at 
sudi  point  and  at  such  height,  the  power  ob- 
tainable is  not  made  the  measure  of  the  right, 
but  the  flowage  that  would  be  occad<»ied  by  a 
dam  at  the  pmnt  named  10  feet  high.  > 

WBd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  I  156.*] 

6.  Watbbs  aitd  Waibb  Coubsbs  (S  1u6*)  — 
Daus. 

The  grant  of  a  right  to  raise  a  dam  not 
exceeding  10  feet  in  height  does  not  require  a 
dam  every  -ptAnt  ot  whose  crest  is  10  feet  above 
the  point  of  the  river  bottom  vertically  be> 
neath  It,  but  only  a  dam  09  oonstructed  as  to 
prodooe  no  more  flowags  than  sndi  a  dam. 

[Ed.  Notew— For  other  cass^  see  Waters  and 
water  Coaises^  Dea  IMg,  |  1B6.*] 

7.  Watebs  and  Watbb  Ooubsbs  <M  176*)  — 
Wateb  Poweb— Iupazbheht— Daicaoes. 

Owners  of  a  water  power  are  entitled  to 
damages  for  all  injury  mrectly  and  naturally 
resulting  from  a  wrongful  impairment  thereof, 
bat  cannot  recover  for  subsequent  occurrences 
of  which  the  wron^ol  act  furnished  merely  the 
occasion  upon  which  other  causes  operated  to 
produce  the  injurious  result 

W Bd.  Note.— For  other  casoL  see  Waters  and 
ater  Courses,  Cent  Dig.  ff  237-243;  Dee. 
Dig.  i  176.*] 

8.  Watbbs  ahd  Watcb  Goubses  (|  179*)  — 
Water  Powbb  —  Ihpai&ment  —  Queotioivb 

rOB  JUBT. 

Whether  raising  the  water  at  a  dam  above 
the  height  to  which  it  could  be  lawfully  held 
was  the  proximate  cause  of  a  loss  of  business 
by  an  upper  riparian  owner  also  having  a 
water  power  is  a  question  of  fact 

[Eld.  Note— For  other  cases,  see  Waters  and 
Water  Courses.  Dec.  Dig.  |  179.*] 
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9.  Watebs  ako  Watsb  C0UB8E8  (I  179*)  — 
Wateb  Foweb  — Ihpaibuekt— Bubdbk  of 
Pboop. 

In  an  action  for  iujory  to  a  water  power, 
the  owner  of  the  power  has  the  burden  of  show- 
ing that  it  is  more  probable  than  otherwise  that 
the  Injury  has  been  caused  by  the  act  of  which 
complaint  is  made. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  248;  Dec.  Dig. 
8  179.«] 

1(X  WAraas  AWD  Wateb  Coubses  (5  171*)  — 
FxAWiNO  Lands— Damages. 

Though  a  riparian  owner  has  a  right  to  a 
reasonable  use  of  the  stream  as  it  flows  over 
his  land,  yet,  if  he  obstructs  it  so  as  to  cause 
the  water  to  flow  back  and  flood  the  land  of  an 
owner  above  him,  he  is  liable  for  the  injury  oc- 
casioned. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
W^ater  Couraes,  Cent  Dig.  Ifi  210-222;  Dec. 
Dig.  i  171.*] 

11.  Waters  and  Waitb  Courses  (8  178*)  — 
Wbongful  Flowage  — Measure  of  Dam- 
ages. 

The  measure  of  damages  for  a  wrongful 
flowage  bj  lower  riparian  owners  resalting  in  a 
transfer  of  water  power  developed  by  the  upper 
owners*  dam  to  the  lower  owners  is  the  rental 
value  of  the  power  so  taken,  and  this,  though 
the  upper  owneis  had  no  occasion  to  use  the 
power  while  the  lower  owners  were  diverting  it. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  §§  251-^5;  Dec. 
^.^1  178  J*  Damages,  Cent.  Dig.  88  276^^, 

12.  Waters  and  Water  Codbsbs J8  178*)  — 
Water  Po web- Iupaibment-^ Evidence— 

ADUISSIBZLITr. 

Upon  the  Question  of  the  rental  value  of 
water  power  wrongfully  appropriated,  the  in- 
come received  by  those  appropriating  it  from  its 
use  is  evidence,  but  not  the  measure  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Wafer  Courses,  Cent.  Dig.  8!  251-255;  Dec. 
Die.  8  178;*  Damages,  Cent.  Dig.  «  270%, 
282.] 

Transferred  from  Superior  Court,  Coos 
County;  Pike,  Judge. 

BUI  by  the  Lancaster  &  Jefferson  Electric 
Light  Company  against  one  Jones  and  others. 
Decree  for  plaintiff,  and  case  transferred 
from  the  trial  term.  Case  discharged. 

Bill  In  equity  alleging  the  wrongful  malii- 
tenauce  of  a  dam  upon  Israel's  river  to  the 
Injury  of  the  plaintiffs,  owners  upon  the 
stream  above,  and  asking  a  reformation  of 
deeds  and  an  assessment  of  damages,  with  a 
prayer  for  an  injunction. 

Edgar  M.  Bowker  and  George  F.  Morris, 
for  plalntUT.  Drew,  Jordan  &  Shurtleff  and 
Smith  &  Smith,  for  defaidants. 

PARSONS,  G.  J.  The  questloiu  trans- 
ferred are  (1)  the  construction  of  the  deeds 
In  the  defendants'  chata  of  title  as  to  the  ex- 
tent of  their  rights  In  the  rlvo:,  Tvhether 
ns  riparian  proprietors  ttej  own  one-half, 
or  the  whole,  of  Oie  power  fnmlshed  by  the 
stream  at  their  dam,  and  as  to  the  height  to 
which  they  own  the  r^ht  to  maintain  the 
dam ;  and  (2>  the  measure  of  damages. 

December  6,  1880.  Harry  £.  Stevens  con- 
veyed by  deed  of  that  date  to  Cauger  & 


Sullivan  a  tract  of  land  on  the  northerly 
bank  of  Israel's  river.  After  describing  this 
tract  by  courses,  distances,  and  monnmentB, 
the  language  of  the  deed  is:    "This  deed 
giving  said  grantees  the  right  to  raise  a  dam 
across  said  river  not  exceeding  ten  feet  In 
height  at  a  point  seventeen  rods  and  ten 
links  westerly  of  the  first  named  boond,  or 
at  any  point  easterly  on  said  land — but  the 
flowage  shall  not  be  further  up  said  river 
than  would  be  occasioned  by  a  dam  at  the 
aforesaid  point  and  at  the  above  height. 
Also  we  hereby  convey  to  said  grantees  all 
our  right,  title,  and  Interest  which  we  may 
have  In  any  way  acquired  In  and  unto  said 
river  or  In  and  unto  any  water  privilege  on 
the  south  shore,  or  opposite  bank  or  shore, 
of  said  river  as  far  on  said  river  as  the  tract 
above  conveyed  shall  extend."    The  deed 
by  an  Imperfect  description  as  to  the  pn^»er 
correction  of  which  there  ap[>earB  to  be  no 
controversy  also  conveys  a  small  lot  of  land 
on  the  south  shore  at  the  end  of  the  dam 
then  on  the  premises.    At  the  date  of  this 
deed,  Stevens  owned  on  the  south  shore  of 
the  river  a  tract  of  land  substantially  op- 
posite the  main  tract  conveyed,  title  to  which 
through  sundry  conv^ances,  starting  with 
a  later  quitclaim  from  Stevens,  is  now  held 
by  the  defendants.   The  plalntUEs,  however, 
claim  to  own  the  riparian  rights  appurtenant 
to  the  land  by  virtue  of  a  reserratlmi  In  one 
of  the  Intermediate  deeds  and  a  subsequent 
lease  to  them.    The  character  or  extent  of 
the  plaintiffs'  allied  rights  In  the  river, 
disassociated  from  the  adjacent  land  which 
the  def^danU  own,  have  not  been  presented 
or  considered.  The  controversy  has  centered 
upon  the  deed  of  Stevens  to  Ganger  &  Sulli- 
van, for  the  obvious  reason  that.  If  the  rights 
In  controversy  passed      that  deed,  nothing 
remained  In  Stevens  upon  which  his  later 
quitclaim  could  operate.    The  plalntlfb  do 
not  in  any  view  of  their  title  own  anything 
which  was  conveyed  by  the  earlier  warranty 
deed.   If  the  plaintiffs'  claim  to  the  riparian 
rights  is  unfounded.  It  Is  equally  Immaterial 
who  does  own  them.  Hence  the  correct  c«i- 
structloD  of  the  deed  to  Ganger  &  SnlliTan  fs 
the  decisive  point  In  the  controvwmr,  if  the 
lnter|;M:«tatlon  finally  adopted  by  the  superior 
court  la  correct  The  intentl<m  to  be  ascer- 
tained Is  that  expressed  by  the  parties  by 
the  language  they  used.    What  did  th«y 
mean  by  the  words  emidoyed?   Or,  to  fol- 
low Wlgmore's  si^gee^lm,  what   Is  the 
"sense"  <a  the  language?  ,4  Wig.  Bv.  |  2459; 
Kendall  v.  Green,  67  N.  H.  557.  668,  42  At). 
178;  Stratton  r.  Stratton,  68  N.  H.  682,  585. 
44c  Atl.  689.  In  the  lai^age  of  Judge  lAdd: 
"The  questloa  *   *   *  Is  not  what  the 
parties  intended  to  do,  bat  what  did  tbey 
do?  What  Intention  did  tiiey  expnaa  In  the 
deedr'    Plllsbniy  v.  Elliott;  66  N.  H.  422, 
425 ;  GUI  V.  Ferrln.  71  N.  H.  421,  62  Atl.  63S. 
The  often  announced  and  applied  principle 
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tbat  tbe  c(Hi8trnctloD  of  a  written  docament 
is  the  ascertainment  of  the  intention  of  the 
parties,  determined  like  a  question  of  fact 
by  the  natural  weight  of  competent  evidence 
and  not  by  the  application  of  arbitrary  rules, 
does  not  authorize  the  use  as  evidence  of 
matter  not  proper  for  consideration  In  the 
Interivetation  of  a  writing.  It  does  not 
abolish  the  well-established  rule  that  a  writ- 
ten Instroment  cannot  bei  contradicted  or 
varied  by  parol  extraneous  evldaice.  Mere- 
dith, etc.,  Asa'n  v.  DriU  Co.,  66  N.  H.  297, 
20  Atl.  330;  Goodwin  r.  Goodwin.  69  N.  H. 
548;  Proctor  v.  Gllaon,  48  N.  H.  ^.  Tbe 
oral  OTldaice  of  the  IntoitloD  of  tbe  parties 
received  by  tbe  court  snbject  to  exception 
upon  the  iBsoe  of  reformation  is  as  Inad^ 
misslUe  npon  the  qoestlon  of  conatmction 
as  the  finding  of  the  fact  of  intent  Tlie 
force  of  the  rale  lies  more  in  the  refusal  to 
be  bound  tiie  application  of  arbilrary 
ntlea  than  in  the  denomination  of  the  mat- 
ters prc^>er  for  consideration  as  competent 
evideace,  or  in  dracribing  the  making  of  the 
correct  deduction  therefrom  as  the  weighing 
of  evidence — ^language  which  has  sometimes 
been  mlsqnderstood.  State  v.  Railroad,  70  N. 
H.  421.  438,  434,  48  Atl.  1103.  In  ascertain- 
ing what  the  language  meant  to  the  parties 
employing  it,  the  sense,  signification  to  them 
of  the  terms  employed,  all  evidence  tending 
to  put  the  Interpreter  of  the  words  In  the 
position  of  the  one  employing  them,  are  an 
aid  to  the  Interpretation.  Hence  It  is  ele- 
mentary that  In  construing  written  language 
"it  Is  the  duty  of  the  court  to  place  Itself  as 
nearly  as  possible  In  the  situation  of  the 
parties  at  the  time  the  Instrument  was  made, 
that  It  may  gather  their  Intention  from  the 
language  used,  viewed  In  the  light  of  the 
surrounding  circumstances.  It  will  Inquire 
Into  the  'actual,  rightful  state  of  the  prop- 
erty,' for  the  parties  are  supposed  to  refer 
to  the  state  of  the  property  for  a  definition  of 
the  terms  made  use  of  In  the  writing."  Weed 
v.  Wood*  71  N.  H.  581,  583,  53  AU.  1024; 
Swain  v.  Saltmarsb,  54  N.  H.  9,  16;  Bell 
r.  Woodward,  46  N.  H.  315,  331.  "If  the' 
language  Is  plain  and  unambiguous,  it  can- 
not be  contradicted  by  extraneous  evidence, 
for  that  would  be  giving  effect  to  a  contract 
not  reduced  to  writing.  •  •  •  That  the 
parties  meant  something  must  be  assumed. 
If  they  are  English-speaking  people,  and  use 
tbe  English  language  to  express  the  terms 
and  conditions  of  their  contract,  it  Is  safe  to 
say.  In  the  absence  of  competent  evidence 
to  the  contrary,  that  the  language  of  the 
contract  must  be  understood  to  convey  the 
ordinary  and  usual  meaning  of  the  English 
langu^e  as  used  In  the  community  where 
tbe  parties  live."  Kendall  r.  Oreen,  67  N.  H. 
557,  562,  42  Atl.  178. 

It  Is  conceded  that,  giving  to  the  language 
of  the  deed  the  sense  In  which  it  is  ordina- 
rily onployed  by  English-speaking  people, 
and  applying  It  to  the  situation  existing  at 


the  date  of  the  deed,  the  document  ^weaaes 
an  Intention  to  convey  all  the  grant<ff*8  rights 
in  the  river;  and,  as  he  owned  the  entire 
right,  such  right  was  conveyed  thereby.  Tbe 
evidence  claimed  to  be  competent  and  suffi- 
cient to  establish  that  the  deed  expresses  a 
purpose  to  ccmvey  only  the  power  appurte- 
nant to  the  north  bank,  or  one-half  the 
stream  is  as  follows:  Prior  to  the  develop- 
ment of  the  power  at  the  defendants*  dam, 
the  land  on  the  north  bank  was  owned  by 
Royal  Joyslln;  that  on  the  south  bank  by 
Frederick  riske.  In  April,  1864,  Joyslln  and 
Fiske  each  conveyed  by  separate  deeds  to  the 
same  persons  as  grantees  a  portion  of  their 
lands  bordering  on  the  river,  describing  the 
tracts  by  courses  and  distances.  Joyslln's 
deed  contained  the  following  clause:  "Also 
we  hereby  convey  to  said  grantees  all  our 
right,  title,  and  Interest  which  we  may,  in 
any  way,  have  acquired  In  and  unto  said 
river,  or  in  and  nnto  any  land  or  water  privi- 
lege on  the  south  or  opposite  bank  or  shore 
of  said  river  as  far  on  said  river  as  the 
tract  above  conveyed  shall  extend."  Fiske's 
deed  contained  the  claose  in  the  same  words, 
Bubetltuting  "north"  for  "sontb."  The  title 
so  united  in  the  common  grantees  of  J<^lin 
and  Fiske  came  by  sundry  intermediate  con- 
veyances to  Harry  B.  Stevens.  In  making 
these  conveyances,  the  draftsmen  of  the 
deeds,  instead  of  setting  out  a  new  descrip- 
tion covering  tbe  united  properties,  content- 
ed themselves  with  repeating  entire  the  de- 
scriptive portions  ot  each  deed  fran  Jifya- 
lin  and  Fiske. 

It  18  urged  that,  since  neither  Joyslin  nor 
Fiske  owned  anythii^  upon  the  opposite  bank 
of  the  stream,  this  clause  (which  has  been 
called  tbe  "quitclaim"  in  the  discussion)  con- 
veyed nothing  and  meant  nothing,  and  that, 
as  In  the  subsequent  deeds  all  ri^ts  in  Uie 
river  passed  by  the  description  of  the  land  oa 
each  Bide,  tbe  repetitions  of  the  "quitclaim" 
clauses  were  equally  useless  and  ineffective ; 
and  hence  It  mast  be  concluded,  it  Is  urged, 
that  the  same  clause  la  the  Sterns  deed  to 
Ganger  A  Sullivan  conveyed  nothing  and 
meant  nothing.  There  Is  no  reference  to  the 
prior  deeds  in  the  deed  to  Ganger  ft  Sullivan, 
and  of  12ie  competency  of  tbe  evidence  there 
may  be  grave  doubt;  but,  regardless  of  Its 
competency,  there  can  be  no  doubt  that,  as 
the  only  evidence  offered,  it  Is  enthrely  in- 
sufficient to  authorize  the  constmction  of  a 
clause  expressly  conveying  a  right  as  one  re- 
serving or  excepting  the  right.  It  may  be 
true  tlut,  if  Fiske  and  Joydin  owned  neither 
land  nor  water  prl^eges  on  the  opposite 
bank,  the  clause  added  nothing  to  their  deeds ; 
but  the  clause  plainly  ^pressed  a  purpose  to 
conv^  all  tb9  rights  either  owned  on  the 
opposite  shore.  Demonstration  that  neither 
owned  anything  which  could  pass  under  the 
dause  would  establish  tliat  the  clause  was 
unnecessary,  hut  would  not  alter  the  purpose 
expressed  by  the  language  used,  while,  if  ttie 
two  tracts  were  exactly  coterminous  on  the 
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rlrer,  the  repetition  of  the  clause  lu  the  sub- 
sequent  deeds  was  equally  onneceBsary.  The 
meaning  of  the  langnage  used  would  not  be 
altered  by  that  fact  Although  the  lots  may 
be  practically  coterminous  upon  the  river, 
the  plan  attached  to  the  case  Indicates  that 
they  are  not  exactly  bo;  and  the  repetition 
of  the  language  made  sure  that  all  that  was 
conveyed  by  Joyslin  and  Fieke  was  trans- 
ferred. The  form  of  the  deeds  may  be  In- 
artistic, but  the  expressed  purpose  is  clear. 

But  the  argument  entirely  fails  because 
It  Is  not  founded  In  fact  The  "quitclaim" 
clause  in  the  deed  from  Stevens  to  Cauger 
&  SuUlTan  is  not  Identical  wUb  the  clause 
as  used  in  the  earlier  deeds.  The  clause  in 
the  earlier  deeds  conveys  the  grantors'  rights 
to  the  river  and  to  any  land  or  water  priv- 
ilege on  the  opposltQ  bank.  Stevens  omit- 
ted the  word  "land."  limiting  the  conveyance 
to  water  privileges.  Recognizing  his  own- 
ership of  the  land,  In  nslng  the  earlier  de- 
scription he  varies  It  by  omitting  what  he 
did  not  intend  to  convey,  and  in  the  next 
clause  of  the  deed  deflnes  the  amount  of 
land  be  intended  to  convey  on  the  south 
shore  by  the  description  of  the  small  tract 
at  the  end  of  the  dam.  If  It  could  be  es- 
tablished from  prior  usage  In  the  community 
that  to  the  parties  to  this  contract  the  sense 
of  the  expression  conveying  all  of  Stevens' 
right  was  a  reservation  of  one-half  of  what 
he  owned — that  a  conveyance  of  the  land  and 
rights  on  the  oi^oslte  shore  was  to  them  In 
effect  a  reservation  of  all  rights  not  legally 
appurtenant  to  the  tract  conveyed — ^It  Is  not 
necessary  to  consider  whether  flie  effect 
claimed  could  be  given  to  the  deed.  There  is 
nothing  in  the  evidence  tending  to  such  a 
conclusion.  So  far  as  the  language  Is  iden- 
tical, the  purpose  expressed  In  the  last  deed 
Is  exactly  what  was  expressed  in  the  deeds 
of  nske  and  Joyslin— the  conveyance  of  all 
the  rights  the  grantors  had  In  the  river. 
That  one  deed  was  without  effect  for  lack  of 
property  upon  which  it  could  act  cannot  pre- 
vent the  subsequent  deed  from  conveying 
property  within  Its  terms.  What  the  parties 
understood  or  believed  would  be  the  effect 
of  the  provision  is  immaterial.  "The  belief 
of  the  parties  as  to  the  effect  of  the  deed 
could  neither  add  to  nor  diminish  Its  force. 
Deeds  will  take  effect  according  to  their  le- 
gal Import  if  at  all,  and  not  according  to 
the  erroneous  opinion  of  the  parties  as  to 
what  that  effect  may  be."  Furbuah  t.  Good- 
win, 25  N.  H.  426.  466;  Beed  V.  Hatch.  65 
N.  H.  327,  835. 

The  plaintiffs*  real  position  seems  to  be 
that  Stevens*  puri>ose — "his  will"  (4  Wig.  IDv. 
S  2459) — was  to  convey  the  Joyslin  tract  on- 
ly ;  that  by  mistake  In  following  the  descrip- 
tion in  the  earlier  deed  without  attention  to 
the  changed  condition  an  Intention  was  ex- 
pressed to  convey  rights  which  Joyslin  could 
not  convey  because  he  did  not  own  them. 
The  contention  Is  that  It  was  not  Intended  to 
•xpreu  a  purpose  to  coarey  the  whole  river, 


rather  than  ttiat  such  purpose  was  not  ex- 
pressed. If  the  deed  were  erroneous  on 
proof  of  the  fact  upon  a  case-made  for  the 
purpose,  the  deed  could  be  rtformed;  but 
upon  the  trial  of  this  issue  of  fact  the  con- 
tention has  been  found  to  be  unfounded. 
Whether  the  defendants  are  in  a  portion  to 
ask  for  a  reformation  of  the  deed.  If  the  ex- 
pressed intention  were  different  from  that  In- 
tended to  be  expressed,  does  not  appear. 
Hence  It  has  been  necessary  to  determine  tlie 
controversy  as  to  the  Int^tlon  actually  ex- 
pressed. A  further  consideration  is  to  be 
found  lu  the  deed,  tending  to  show  that  the 
Intention  expressed  could  not  have  been  nn- 
derstood  to  have  been  limited  to  the  rlsht 
Joyslin  conveyed.  The  deed  contains  a  right 
of  flowage.  Joyslin  could  convey  that  right 
only  as  to  his  land.  It  Is  not  probable  Ste- 
vens conveyed  and  Cauger  &  Sullivan  boogiht 
a  right  of  flowage  limited  to  one  side  of  the 
stream  Impossible  of  exercise,  unless  the 
same  right  existed  as  to  the  opposite  side  ot 
the  stream.  The  at»urdlty  of  such  a  con- 
tract would  be  evidence  the  parties  did  not 
Intend  to  make  It  The  rlf^t  of  flowage  Is 
given  in  general  terms.  If  understood  to  be 
limited  to  that  acquired  by  Joyslln's  deed, 
express  language  so  deflolitg  It  would  be 
necessary.  It  Is  not  claimed  that  the  flowage 
right  Is  so  limited ;  bat  JoysUn's  deed  Is  no 
more  effective  in  ccaiveylng  a  right  of  flow- 
age  on  the  south  shore  than  his  deed  of  land 
and  water  prlvll^es  on  the  south  shore. 
There  was  no  error  In  the  ruling  of  the  su- 
perior court  that  the  plaintiffs  bad  no  rights 
In  the  river  as  far  as  the  defendants*  land 
ext^ded  on  the  north  shore,  though  the  fact 
of  actual  purpose  In  the  conveyance  of  Ste- 
vens to  Cauger  &  Sullivan  found  de  bene 
cannot  be  considered. 

The  remaining  question  of  construction  Is 
as  to  the  height  of  the  dam.  It  Is  under- 
stood that  the  plalntiCfa  own  the  land  upon 
the  stream  above  the  def^ants,  formerly 
owned  by  Joyslin  and  by  Flske;  and  the 
question  Is  to  what  extent  the  defendants 
have  the  right  to  flow  the  same  nndor  the 
deeds  of  Joyslin  and  Flske  in  1864.  The  lan- 
guage defining  this  right  Is  "the  right  to 
raise  a  dam  across  said  rivet  not  exceeding 
ten  feet  in  height"  at  a  point  named  or  at 
any  point  easterly — L  e.,  up  the  stream — 
"but  the  flowage  shall  not  be  further  up  said 
river  than  would  be  occasioned  by  a  dam  at 
the  aforesaid  point  and  at  the  above  height** 
This  lai^age  makes  it  clear  that  the  par- 
ties were  dealing  with  the  question  of  flow- 
age — not  of  power  obtainable  by  the  dauL 
The  power  obtainable  was  not  made  the 
measure  of  the  right  Consideration  of  the 
amount  obtainable  has  no  tendentr  to  eluci- 
date the  meaning  of  the  contract  Perley  v. 
Marshall,  67  N.  H.  206.  By  virtue  of  the 
conveyance  of  the  land  to  them,  the  grantees 
of  Joyslin  and  Flske  bad  the  right  so  far  as 
the  owners  above  were  concerned,  to  build  a 
dam  as  high  as  they  pleased  on  their  own 
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land,  80  long  as  the  dam  did  not  set  the 
water  back  upon  the  owners  above;  bo  that 
the  only  purpose  of  the  clause  as  to  the  dam 
was  to  conTey  a  right  of  flowage  above  the 
land  conveyed  In  fee.  The  measure  of  ^Is 
right  Is  the  flowage  that  would  be  occasioned 
by  a  dam  at  a  certain  spot  ten  feet  high. 

Dams  are  not  built  upon  the  surface  of 
the  water,  but  upon  the  river  bottom.  It 
could  not  have  been  expected  that  the  gran- 
tees would  lay  the  sills  of  the  dam  on  the 
surface  of  the  water. .  It  Is  equally  absurd 
to  commence  to  measure  the  height  of  the 
dam  from  that  surface.  It  Is  common 
knowledge  that  the  foundations  of  a  dam 
mast  In  ordinary  cases  be  built  below  the 
surface  of  the  river  bed ;  but  as  nothing  be* 
low  the  bed  of  the  river  would  be  a  dam, 
or  cause  the  water  to  flow  back,  the  dam,  as 
a  constrnctlon  teadii^  to  set  the  water  back, 
commences  at  the  river  bed.  In  this  case  It 
appears  that  at  the  point  selected  the  river 
bed,  as  Is  not  unusual.  Is  at  dlfiterent  eleva- 
tions. It  is  common  knowledge  that  the 
crest  of  the  dam  over  which  the  water  flows 
—the  spillway — Is  usually  horizontal.  In 
Tiew  of  common  experience,  it  la  not  prob- 
able that  It  was  understood  or  erpected  a 
dam  would  be  built  with  every  point  of  the 
crest  10  feet  above  the  elevation  of  the  orig- 
inal river  bottom  vertically  beneath  it 
While  such  a  dam  might  exactly  conform 
to  the  language  of  the  grant,  the  cost  of  so 
bollding  it  and  the  uselessness  of  such  con- 
struction, as  well  as  common  practice,  are 
sniBdlait  evldmce  that  that  particular  con- 
struction was  not  expected  or  required.  A 
dam  constructed  so  as  to  produce  no  more 
flowage  than  such  a  dam  would  not  exceed 
the  right  of  flowage  conveyed.  The  mean 
elevation  of  the  river  bed  In  1864  li  found 
(65.26).  It  Is  also  found  that  the  normal 
flow  of  water  was  one  foot  In  depth.  A  dam 
10  feet  In  height  above  the  mean  river  bed, 
or  to  an  elevation  of  TSJiS,  and  so  construct- 
ed as  to  maintain  above  it  a  depth  of  1  foot 
of  wat»,  win  raise  the  water  10  feet,  give 
10  feet  bead,  and  flow  the  water  back  precise- 
ly a>  If  tiie  liver  bed  were  raised  In  conform- 
ity to  Its  natural  contour  10  feet  at  Hie  place 
spet^led  for  the  dam.  it  Is  suggested  that 
the  water  wUl  not  attain  such  a  depth  on  the 
borlxontal  crest  of  a  dam  as  it  would  In  the 
stream;  but  this  must  dtepeoA  vpan  the 
length  of  the  i^illwo^.  To  allow  the  escape 
of  water  in  time  of  flood  it  may  be  necee- 
saxy  to  so  constmct  tbe  qtlUway  that  the 
normal  flow  will  not  give  a  dev«tb  of  ca» 
toot  on  the  dam.  Ttu  dam-building  right  is 
to  construct  a  dam  10  feet  high  with  the 
water  1  foot  In  dqjvtb  upon  It— to  raise  the 
water  of  the  stxeam  at  the  point  di^ed  in 
mean  or  normal  flow  10  feet  or  to  76J!5.  A 
dam  reasonably  constructed  so  as  to  do  tills 
wlU  not  exceed  the  flowage  right  granted. 
WbetbOT  tbe  croit  of  the  presoit  dam  (76.00) 
raises  tbe  water  above  this  pc^t  does  not  ap- 
pear.  It  It  does,  to  tbe  extrait  that  It  has 


that  effect  during  the  mean  or  normal  flow 
of  the  stream  such  excess  Is  an  Invasion  of 
tbe  plaintlfTs*  righto.  The  sui>erior  court 
ruled  that  tbe  defendants  had  the  right  to 
maintain  the  dam  to  the  elevation  76.25. 
This  Is,  however,  the  measure  of  the  height 
to  which  they  may  rightfully  raise  the  sur- 
face of  tbe  water.  If.  as  there  Is  some  In- 
timation In  the  case,  the  fact  Is  that  the 
flow  of  tbe  stream  is  all  utilized  through  the 
def^danttf  wheels,  the  maintenance  of  flash- 
boards  to  the  height  permitted  In  the  decree 
will  furnish  no  legal  ground  of  complaint  to 
the  plaintiffs.  If  the  plaintiffs  request  It, 
however,  the  decree  should  be  amended  so 
as  to  prohibit  the  raising  of  the  water  at  Its 
normal  or  mean  flow  by  flash-boards  or  other 
means  above  the  elevation  76.2^  or  sixteen 
one-hundredths  ef  a  foot  higher  than  the 
crest  of  the  present  dam. 

The  plalntlfTs  and  defendants  are  each  en- 
gaged in  furnishing  electricity  for  lighting, 
and  are  competitors  in  tbe  same  territory. 
Tbe  defendants,  by  raising  tbe  v^ater  at  their 
dam  above  tbe  height  to  which  they  could 
lawfully  bold  It,  obtained  additional  power 
which  enabled  them  to  do  more  business,  and 
they  obtained  a  portion  of  the  business  pre- 
viously done  by  the  plaintiffs.  The  plain- 
tiffs claim  as  damages  the  value  of  this  busi- 
ness lost  by  them  and  secured  by  the  defend- 
ants. It  Is  not  clear  from  the  case  whether 
the  raising  of  the  water  Impairs  the  plain* 
tiffs*  power  at  the  privily  farther  up  tbe 
stream,  but  it  is  found  that  the  plaintiffs  lost 
no  business  by  tbe  impairment  of  their  pow- 
er, and  that  the  loss  of  business  sustelned  by 
them  was  not  "the  natural  and  probable  con- 
sequence" of  the  unlawful  raising  of  tbe 
dam.  The  court  therefore  disallowed  the 
claim  for  damages  for  loss  of  business. 

The  plaintiffs  are  entitled  to  recover  of 
the  defendants  in  some  form  of  action  dam- 
ages for  all  Injury  directly  and  naturally  re- 
sulting from  the  defendants'  wrongful  act; 
L  ei,  of  which  that  act  was  Uie  proximate 
causes  They  cannot  recover  for  subsequent 
occurrcDces  of  which  the  act  furnished  mmo- 
ly  the  occasion  upon  whltdi  other  causes  4^>er^ 
ated  to  produce  the  Injurious  result.  Pres- 
cott  T.  Robinson,  74  N.  H.  460,  69  AtL  622; 
ChaUis  T.  Lake^  71  N.  H.  00,  06»  61  AtL  260; 
Dow  T.  Gas  (30.,  69  N.  H.  812,  816.  316,  41 
AtL  288,  42  L.  R.  A.  660,  76  Am.  St  Rep.  173 ; 
Blxby  T.  Dnnlap,  86  N.  H.  466.  462,  22  Am. 
Rep.  476;  6  Thomp.  CXim.  Neg.  U  718B,  7196 ; 
1  Beds.  Dam.  («b  BdO  t  111;  1  Suth.  Dam. 
(8d  Bd.)  I  16.  Vho  necessary  connection  be- 
tween the  wrong  and  the  Injury  Is  stated  as 
"tbe  natural  ordor  of  cause  and  eet,"  "Its 
natural  concomitant,'*  "legal  and  natural," 
"direct  and  natund,"  "natural  and  continu- 
ous," "natural  and  ^robable^"  "natural  and 
reascmable,"  "the  natural  consequence  •  «  * 
and  such  as  might  hiive  baoi  antic^ted  by 
tbe  exercise  of  reasonable  prndence,"  or  sach 
as  "naturally  and  reascoiably  could  be  ex- 
pected to  result**  All  tiiese  statemats,  bow- 
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ever,  are  made  as  deflnttlonB  of  proximate 
cause,  or  perhaps  more  accurately  as  state- 
ments of  the  conditions  under  which  the 
wrong  could  be  found  to  be  the  proximate 
cause  of  the  Injury.  Gllman  v.  Noyes,  67 
N.  H.  627;  Searle  7.  Parke,  68  N.  H.  311,  34 
Atl.  744;  Plttafleld,  etc.,  Co.  v.  Shoe  Co.,  72 
N.  H.  546,  648,  58  Atl.  242 ;  Cool.  Torts,  68- 
77;  Shearm.  &  Red.  Neg.  88  26,  739,  and  au- 
thorities above  cited.  Whether  the  defend- 
ants* wrongful  act  was  the  proximate  cause 
of  the  Injury  complained  of  Is  a  question  of 
fact.  Ela  v.  Cable  Co.,  71  N.  H.  1,  61  Atl. 
281;  Hendry  v.  Korth  Hampton,  71  N.  H. 
26,  51  Atl.  283 ;  Olney  T.  Ralb-oad,  71  N.  H. 
427,  52  Atl.  1097;  Hamel  v.  Company,  73 
N.  H.  386,  62  Ati.  59^ 

Whether  from  the  evidence  reported  and 
other  evidence,  If  any,  in  the  case  it  could 
have  been  found  that  the  wrongful  act  of  the 
defendants  'was  the  proximate  cause  of  the 
plaintiffs'  loss  of  business,  Is  not  the  ques- 
tion presented.  The  plaintiffs  had  the  bur- 
den of  satisfying  the  trior  of  the  fact  that 
It  was  more  probable  than  otherwise  that 
the  injury  of  which  they  complained  was 
caused  by  the  defendants'  act.  They  have 
failed  to  sustain  this  burden.  The  evldenco 
reported  does  not  establish  their  claim  as 
matter  of  law.  The  raising  of  the  dam  fur- 
nished the  defendants  with  more  power — ^put 
them  In  a  position  to  do  huslness  which  the 
plaintiffs  were  also  equipped  to  perform. 
Why  one  lost  and  the  other  gained,  why  the 
defendants  obtained  business  which  the 
plaintiffs  lost.  Instead  of  the  plaintiffs  get- 
ting business  from  the  defendants,  are  ques- 
tions which  obviously  are  not  answered  by 
the  mere  fact  that  each  had  the  necessary 
facilities.  Whatever  the  cause  of  the  plain- 
tiffs' loss  of  business,  such  loss  is  not  the  nec- 
essary result  of  some  other  in  the  community 
offering  the  same  article  for  sale. 

Having  denied  the  claim  to  special  dama- 
ges from  loss  of  huslness,  the  superior  court 
found  that  "the  damage  to  the  plaintiffs'  real- 
ty by  the  raising  of  the  •  •  •  dam  to 
an  unlawful  height  •  •  ♦  Is  one  dollar," 
and  entered  a  decree  for  $1  damages.  While 
each  riparian  owner  has  a  right  to  a  rea- 
sonable use  of  the  stream  as  It  flows  over 
his  land,  still.  If  he  obstructs  the  stream  so 
as  to  cause  the  water  to  flow  back  and  flood 
the  land  of  the  owner  above  him,  he  is  lia- 
ble to  such  owner  for  the  actual  injury  so 
occasioned.  If  the  water  be  raised  percep- 
tibly upon  the  land  above,  such  owner  may 
maintain  an  action  for  nominal  damages, 
though  no  actual  damages  are  proved.  Qer- 
rish  V.  Company,  30  N.  H.  478 ;  Amoskeag 
Mfg.  Co.  V.  Goodale,  46  N.  H.  53.  The  flnd- 
Ing  and  decree  amount  to  a  ruling  that  up- 
on the  facts  only  nominal  damages  could 
be  recovered.  Exception  was  taken  to  tlie 
ruling,  and  the  plaintiffs  claim  that  they 
are  entitled  to  Bubstantial  damages. 

Hie  power  of  the  river,  from  the  bottom 
of  the  d^endanta'  raceway  to  the  top  of  the 


plaintiffs*  dam,  Is  owned  by  the  two  parties. 
The  defendants  by  their  wrongful  flowing 
obtained  and  used  with  proflt  more  of  this 
pow^r  than  belonged  to  them.  The  extra 
power  so  used  must  necessarily  have  been 
the  property  of  the  plaintiffs.  If  the  de- 
fendants have  wrongfully  used  to  their  prof- 
it the  plaintiffs*  property,  does  the  law  limit 
their  liability  to  make  compensation  to  nom- 
inal damages?  Reliance  has  been  placed  up- 
on the  case  of  Roberts  v.  Company,  74  N.  H. 
217,  66  AU.  485.  In  -tbat  case  It  was  held 
that  adjacent  riparian  proprietors  on  the  op- 
posite banks  of  a  stream  were  tenants  In 
common  of  the  right  to  use  the  stream  pass- 
ing over  their  lands,  each  owning  an  undi- 
vided half ;  and  that,  if  one  tenant  used 
more  than  his  share  of  the  right,  he  could 
be  required  to  account  equitably  to  his  co- 
tenant  for  the  benefit  received  from  the  use 
of  his  cotenant's  right.  Gage  v.  Gage,  G6  N. 
H.  282,  29  Atl.  543,  28  L.  R.  A.  829.  While 
"all  proprietors  upon  ■  a  stream,  from  Its 
source  to  its  mouth,  have  In  a  certain  sense 
a  common  Interest  In  it  and  a  common  right 
to  the  enjoyment  of  all  Its  capacities**  (I.o- 
well  V.  Boston,  111  Mass.  454,  465,  15  Am. 
Rep.  39),  the  difficulty  with  the  application 
of  the  principles  of  tenancy  in  common  In 
the  adjudication  of  the  rights  now  Involved 
Is  that  the  rights  In  controversy  are  not 
held  in  common.  The  defendants*  right  be- 
gins at  elevation  76.23.  There  the  plain- 
tiffs* right  ends.  Their  rights  are  not  com- 
mon, but  separate  in  fact  and  by  deed.  It 
;  is  found  that  the  defendants  did  not  act  with 
malice,  which  is  understood  to  mean  tbat 
they  acted  in  the  exercise  of  their  rights  as 
they  understood  it;  but  the  wrongful  flow- 
ing was  deliberate,  intentional,  and  continu- 
ous. The  damages  in  a  trespass  of  that  char- 
acter "include,  at  least,  the  value  of  the  use 
of  the  premises  for  the  period  the  owner  is 
kept  out  of  possession.**  De  Camp  v.  Bul- 
lard,  159  N.  Y.  450,  454,  54  N.  E.  26.  Upon 
the  question  of  the  value  of  the  use,  the  bene- 
flt  to  the  defendant  Is  evidence.  Page  455  of 
159  N.  T.,  page  26  of  54  N.  E. ;  4  Suth.  Dam. 
-8  1014.  If  the  proper  action  for  flowing 
land  is  case  instead  of  trespass,  there  may 
be  the  same  exclusion  of  the  owner  from 
the  use  of  bis  land  and  the  same  ground  for 
damages. 

Whether  the  flowing  diminished  the  power 
at  the  plaintiffs'  dam  is  perhaps  not  quite 
clear  from  the  case.  As  to  thlf<,  the  parties 
do  not  interpret  the  flndlngs  alike;  but,  as 
it  Is  found  that  the  plaintiffs'  power  was  not 
so  Impaired  as  to  prevent  their  doing  all  the 
business  they  had  to  do,  the  ruling  seems  to 
have  been  put  upon  the  ground  that  if  tbc 
plaintiffs'  power  was  taken  away  tliey  could 
recover  nothing,  if  they  had  no  occasion  to 
use  it  while  the  defendants  were  using  It 
In  an  action  for  flowage,  the  measure  of 
damages  is  the  actual  Injury  to  the  land  by 
the  ovei'flow,  or  Its  fair  rental  value  dur- 
ing the  time  of  the  flowing.   Gould,  Wat  i 
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214;  Baiawin  V.  Calkins,  10  Wend.  (N.  Y.) 
167;  Chicago  t.  Hoenerbeln,  85  IlL  694,  28 
Am.  Rep.  626.  In  an  early  case  In  Massa- 
chusetts for  overflowlDg  a  mill  privilege 
vbtch  bad  been  Improved,  bnt  which  was  not 
in  use  or  capable  of  use  during  the  time  of 
the  flowing,  the  i^lntlfl  was  permitted  to 
recover  as  damages  Interest  upon  the  value 
of  the  privilege  If  unobstructed.  Hatch  v. 
Dwlght,  17  Mass.  289,  9  Am.  Dec.  145.  In 
Massachusetts  the  demaDdant  In  a  writ  of 
entry  recovering  against  a  disseisor  Is  by 
statute  permitted  to  recover  In  that  action 
the  "full,  clear,  annual  value  of  the  land," 
instead  of  being  put  to  a  separate  action 
(Proprietors  v.  Railroad,  104  Mass.  1,  12.  6 
Am.  Rep.  181),  while  in  trespass  for  mesne : 
profits  the  plalntltr  is  entitled  to  recover 
from  the  tenant  such  profits  as  hare  been 
received  from  the  premises.  Wltblngton  v. 
Corey,  2  N.  H.  115.  In  some  form  of  action 
one  who  has  been  wrongfully  excluded  from 
his  reality  Is  entitled  to  compensation  for 
the  use  of  his  property  had  by  the  wrong- 
doer. He  Is  not  confined  to  nominal  dama- 
ges by  the  return  of  his  property  without 
diminution  in  Its  value.  The  measure  of 
damages  for  the  permanent  flowing  of  land 
is  the  difference  between  the  value  of  the 
laud  free  from  and  subject  to  the  right. 
Wright  V.  Company,  75  N.  H.  8,  70  Atl.  290. 
It  has  never  been  suggested  that  the  fact 
that  the  landowner  had  not  put  and  had  no 
Intention  of  putting  the  land  to  any  bene- 
ficial use  was  an  answer  to  the  claim  for 
damages;  but  such  contention  would  be  as 
reasonable  as  the  claim  that  the  owner  can- 
not recover  for  the  use  of  his  land  by  a 
wrongdoer  because  during  the  existence  of 
the  wrong  he  had  no  occasion  to  put  it  to  a 
benefldal  use.  To  use  the  illustration  In 
Green  Bay,  etc.,  Co.  v.  Kaukauna  Water  Pow- 
er Co.,  112  Wis.  323,  87  N.  W.  864,  62  L.  R.  A. 
579,  as  well  might  one  sued  for  wrongfully 
appropriating  the  use  of  the  plalntlfTs  horse 
defend  against  the  damages  upon  the  ground 
that  the  plaintiff  had  no  use  for  the  horse. 
"If  one  deprives  another  person  of  anything 
of  valne,  the  loss  to  the  latter  In  a  legal  sense 
is  not  lessened  at  all  by  the  circumstance.  If 
it  exist,  that  he  intended  never  to  enjoy  It,  or 
to  bestow  it  as  a  gratuity  upon  another." 
Page  333  of  112  Wis.,  page  867  of  87  N.  W.  (62 
L.  R.  A.  579).  The  owner  may  prefer  the 
property  shall  not  be  put  to  use.  Such  Is 
his  right  If  he  considers  the  nonuse  more 
valuable  to  tilm.  That  no  use  shall  be  made 
at  all  may  be  of  more  value  to  the  owner 
tbftn  any  benefit  that  could  be  obtained  Ctom 
use. 


As  no  damage  haa  berai  done  to  flie  real- 
ty, It  is  to  be  presumed  that  whatever  prt^ 
erty  of  the  plaintmb  was  flowed  Is  now  at 
the  same  value  it  was  before;  and,  as  the 
claim  for  damages  to  business  has  failed, 
the  only  ground  upon  which  the  plaintiffs 
can  recover  Is  the  rental  value  of  their  prop- 
erty, If  it  has  any  under  all  the  circum- 
stances. If  it  has,  it  is  immaterial  whether 
the  plaintiffs  would  or  would  not  have  re- 
ceived any  income  from  it  if  It  had  not  been 
overflowed.  If  the  flowing  took  away  part 
of  the  power  developed  by  the  dam  above, 
the  rental  value  of  the  power  so  taken  would 
be  more  than  nominal.  That  the  owner  was 
not  using  the  power  created  by  his  Invest- 
ment In  land  and  improvement  would  be  no 
reason  why  one  wrongfully  using  It  should 
not  pay  the  fair  value  of  the  use.  Hat(A  v. 
Dwlght,  17  Mass.  289,  9  Am.  Dec.  145.  Such 
flowing  would  transfer  power  developed  by 
the  plaintiffs'  dam  to  the  defendants,  and 
would  be  as  much  an  Infringement  of  the 
plaintiffs'  property  right  as  If  the  defendants 
had  directly  connected  their  wheels  with 
the  plaintiffs'  pond.  For  such  diversion  of 
power,  one  effecting  it  by  wrong  Is  liable 
for  the  fair  rental  of  the  power  so  taken. 
Green  Bay,  etc.,  Co.  v.  Kaukauna  Water  Pow- 
er. 112  Wis.  323,  87  N.  W.  864,  62  L.  R.  A. 
579.  There  Is  no  difference  In  principle 
whether  the  power  is  taken  by  drawing  wat- 
er from  above  the  dam  or  by  backing  It  up 
at  the  foot.  What  the  defendants  obtain 
in  either  case  is  the  use  of  the  plaintiffs' 
property;  and  the  value  of  the  use  meas- 
ures what  the  defendants  ought  to  pay  and 
the  plaintiffs  receive.  If  the  flowing  was  a 
mere  Increase  of  the  depth  of  water  In  an 
unimproved  part  of  the  stream  not  capable 
of  use  in  connection  with  the  plaintiffs'  dam, 
and  capable  of  enjoyment  only  through  the 
defendants'  dam,  'the  power  so  produced 
would  not  be  the  fair  mfeasure  of  value.  But 
this  is  not  a  case  of  first  appropriation  by 
the  owner  below  because  the  limit  of  his 
right  has  been  defined  by  deed  for  more  than 
40  years.  The  right  to  raise  the  water  la 
of  value.  When  that  Is  found,  the  rental 
or  Income  value  during  the  time  the  defend- 
ants wrongfully  enjoyed  It  can  easily  be 
found.  There  should  be  a  further  hearing 
on  the  question  of  damages,  which  should 
be  assessed  at  the  fair  value  of  the  use  of 
the  plaintiffs*  right  wrongfully  enjoyed  by 
the  defendants.  Upon  this  question  the  In- 
come received  by  the  defendants  from  its 
use  is  evidence,  but  the  amount  received  Is 
not  its  measure. 

Caae  dlediarged.  All  concurred. 
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KIDD  et  al.  t.  NEW  YORK  SBOUBITT  ft 

TRUST  CO.  et  aL 
(Supreme  Court  of  New  Hanvehlm.  Roddug- 

hun.   Jan.  6,  190ft) 

1.  JUDQUKNT  (I  718*)— MATTBBS  OonOLUDBD 

— Gbnbbai.  Dbcbee — Fraud. 

Where  there  was  a  genera]  decree  for  de- 
fendaots,  in  a  suit  to  set  aside  a  transfer  of 
assets  of  a  corporation  to  one  of  them  on  the 
ground  of  fraad  and  conspiracy,  and  there  was 
conflicting  evidence  npon  the  question  of  fraad, 
the  decree  indndes  a  finding  that  the  transfer 
was  not  the  result  of  fraad  and  conspiracy  oa. 
defendants'  part. 

[Ed.  Note.— For  other  cases,  act  Judgment, 
Dec  Dig.  8  713.*] 

2.  EJQUITT  (i  427«>— DrORra— CONTOBMITT  TO 

SPBCIAX.  flNDINQ. 

In  an  action  by  stockholdera  of  a  corpora- 
tion to  set  aside  a  tranafer  of  the  assets  of  the 
corporaticHi  to  a  defendant  trust  company  <m 
the  ground  of  fraud  and  conspiracy,  a  special 
finding  that  the  taking  of  certain  assets  of  the 
corporation  defendant  trust  company  was  In- 
tentionally concealed  from  plaintiffs  defend- 
ants until  after  suit  was  Droo^^t,  to  prevent 
plaindflb  from  taking  measures  to  prevent  the 
dHiaoIidation  of  the  corporation  witn  the  trust 
cnnpany,  was  not  inconsistent  with  a  general 
decree  for  defendants  dismissing  the  suit,  where 
It  was  not  found  that  defendants  were  snccess- 
fnl  in  carrying  out  their  purpose,  or  that  if 
plaindfih  had  known  of  the  pn^rased  transfer, 
they  would  hare  taken  steps  to  prevent  consol- 
idation. 

[Bd.  Note.— For  other  cases,  see  Oaulty,  Dec 
Dig.  S  427.*] 

5.  GOBPORATIONS  ft  426*)  —  nirAlTTHOKIZlD 

Acts  or  A6Bins-<-BATiFiOATioir  bt  Stock- 

HOLDEBB. 

A  corporation  may  ratify  an  unauthorised 
transaction  of  its  agents  by  the  unanimous  ac- 
quiescence of  its  stockholders,  as  well  as  by  a 
vote  of  the  majority  in  a  corporate  meeting. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  S  426.*] 

4.  Equity  (i  431*)— Dkcbtb— Mattkbs  Con- 
cluded. 

In  an  action  by  stockholders  to  set  aside  a 
transfer  of  the  corporation's  assets  to  a  trust 
company  on  the  gronnd  of  fraud  and  conspiracy, 
held  that  there  was  evidence  tending  to  show 
that  all  the  stockholders  acquiesced  in  a  pro- 
vision of  the  contract  with  the  trust  company 
for  the  transfer,  which  gave  a  personal  interest 
In  the  contract  to  a  fellow  atoddiolder  and  di- 
rector who  voted  at  the  directors'  meeting  in 
favor  of  the  contract,  and  whose  presence  was 
necessary  to  a  quorum  of  the  board,  so  that  the 
fact  will  be  taken  as  foand;  a  general  decree 
having  been  rendered  for  defendants  which  car- 
ries the  presumption  that  all  facts  were  found 
which  were  necessary  to  sustain  it,  and  of  wtiicb 
there  was  evidence. 

[Ed.  Note.— For  other  cases,  see  Ekiuity,  Dec 
Dig.  8  431.«] 

6.  SlQDITT  ({  427*)  —  DECBEK  —  INOON8I8TBKT 
FinDINOS. 

The  contract  providing  a  yearly  salary  of 
$6,000  for  the  director,  reasonably  intelligent 
men  could  not  have  understood  otherwiae  than 
that  he  was  given  a  personal  interest  in  the  con- 
tract, and  if  the  conclusion  that  they  did  so 
understand,  presumably  embraced  in  the  general 
decree,  be  inconsistent  with  a  special  finding 
that  plaintiffs  knew  of  the  contract  the  month 
after  it  was  authorized  by  the  directors,  but 
did  not  understand  its  scope,  the  special  finding 
la  not  supiK>rted  by  the  evidence  to  that  extent. 

[5M.  Note. — For  other  cases,  see  Equity,  Dec. 
Dig.  §  427.*] 


6.  Equitt  d  427*)— Special  Fiitdinqs — Con- 

STBUCTION. 

The  special  finding  that  plaintiffs  knew  of 
the  contract  the  month  after  it  was  anthorized, 
but  did  not  know  its  scope,  could  not  be  con- 
strued to  mean  tbat  they  did  not  know  that  the 
director  was  receiving  a  spedal  benefit  there- 
under, in  view  of  another  special  findins  tbat 
plaintiffs  considered  the  contract  advantageoua 
to  them,  and  expected  it  to  l>e  carried  into  ef- 
fect 

[Ed.  Note.— For  other  cues,  see  Bquity,  Dec 
Dig.  I  427.*] 

7.  Appkal  and  Ebbob  (I  10Q7*)— Rbvtew— 
SUBBBQUBNT  TBAN8FBB8— SCOFB  OV  RbVIBW 

— QuBSTiONB  or  Law  Dkcioed  oir  FoBim 
Tbansteb. 

Parties  not  content  with  tbe  dedsicMi  at  the 
Supreme  Court  on  a  transfer  of  the  case  ahonld 
apply  for  a  rehearing  under  rule  10.  and  they 
cannot  have  the  same  questions  of  law  re-exam- 
ined oa  a  subsefinent  transfer,  especially  where 
equity  and  justice  do  not  require  it,  as  where, 
in  a  suit  to  set  aside  ccmtracts  on  the  groond 
of  fraud  and  considracy,  the  gronnda  for  re- 
examination are  hi^ily  tet^iaalr  and  It  is  found 
that  the  contracts  were  not  gnconseionable  and 
not  procured  by  fraud. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  435&-4368;  Dec  Dig.  1 
1097.^] 

Transferred  from  Superior  Court,  Rodclng- 
bam  County;  Peaslee,  Judge. 

Bill  by  Charles  G.  Kldd  and  others  In  be- 
half of  themselves  and  others  against  the 
New  York  Security  ft  Trust  Company  and 
others.  There  was  a  decree  of  dlsmtasal,  and 
the  case  was  transferred  from  the  superior 
court  on  plalntUV  exceptloiu.  Bxceptiasm 
ovemiled. 

Bill  in  equity,  by  the  owners  of  all  tbe  pre- 
ferred stock  of  the  MasaadiuBetts  ConBtme- 
tion  Company.  Incorporated,  Is  bebaU  of 
themselves  and  all  other  stodtholden  of  the 
corporation,  to  set  aside  a  transfer  <^  the 
assets  of  tile  corporation  to  the  New  York 
Security  ft  Trost  Company,  on  the  grouiid 
of  fraud  and  conspiracy*  snd  for  an  accoimt- 
ing.  The  case  is  the  same  as  that  retorted  In 
72  N.  H.  278,  S6  Atl.  465,  66  Ifc  R.  A.  574. 
and  74  N.  H.  160;  66  AtL  12r,  and  the  fiscts 
found  and  erldoice  reported  npon  tbe  pre- 
Tlons  tranatets  ate  made  a  part  of  tliis  casb 
After  tbe  case  was  remanded.  It  was  reargued 
In  the  superior  court  nptm  Uie  evidence  jffe- 
vloudy  reported,  the  decree  against  tbe  trust 
company  was  set  aslde^  a  decree  dIsmlsslDe 
the  bill  as  to  all  the  defoidants,  without 
coats,  was  entered,  and  certain  additional 
facts  were  firand.  The  plaintiffs  exceed  to 
the  decree  dismissing  the  bill,  to  additional 
facts  found,  and  to  the  refusal  of  tbe  court 
to  make  cortatn  rulings  and  findings  special- 
ly requested  by  them. 

Streeter  &  Hollla  and  Roger  F.  Sturgls,  for 
plaintiffs.  Sargent  ft  Nllee,  Bumham,  Brovn. 
Jones  ft  Warren,  and  Homblow»,  MUltf  ft 
Potter,  for  d^endanta. 

BINGHAM,  J.  The  questions  presented 
upon  the  previous  transfer  of  this  case  r^t- 
ed  to  the  validity  of  the  decree  of  the  sn- 


•For  other  casss  sss  stms  t<vU  and  section  NUMBER  in  Dss.  ft  Am.  Digs.  1S07  to  date,  ft  B«orter  Zadczas 
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perlor  conrt  In  fiiTor  of  tbe  plaintiffs,  based 
ui>on  certain  findings  of  fact  and  rulings  of 
law,  to  tbe  effect  tbat  the  trust  company's 
letter  of  January  8,  1902,  was  not  an  ac- 
ceptance of  the  Connecticut  company's  pro- 
posal contained  In  tbe  Instrument  of  Decem- 
ber 28.  1901,  but  a  modification  of  It  and  the 
submission  of  a  counter  proposal  which  was 
not  accepted  by  tbe  Connecticut  company  un- 
til after  December  31,  1901;  that  after  that 
date  the  Connecticut  company  was  a  mere 
agency  of  the  trust  company,  and  Incapacitat- 
ed from  contracting  with  it;  that  the  trust 
company  consequently  stood  with  relation  to 
the  plaintiffs,  who  are  preferred  stockhold- 
ers in  the  Connecticut  company,  as  trustee, 
and  bound  to  account  to  them  as  such,  and 
not  according  to  the  instrument  of  December 
2Sth.  But  this  court,  after  an  extended  con- 
sideration of  tbe  questions,  held  that  the  rul- 
ings of  the  superior  court,  read  In  the  light 
of  the  facts  upon  which  they  were  based, 
were  erroneous,  and  that  the  decree  for  the 
plaintiffs  should  be  set  aside ;  that  It  did  not 
appear  but  that  the  Connecticut  company  was 
an  independent  agency  and  free  from  the  con- 
trol of  the  trust  company  down  to  December 
3l8t,  when  Its  board  of  directors  authorized 
Its  president  and  secretary  to  sign  the  instra- 
ment  of  December  28tb.  which  they  then  in 
fact  signed;  that  tbe  trust  company's  assent 
was  glT^  January  8d,  when  its  officers  sign- 
ed tbe  contract;  and  that  the  proposition  of 
tbe  trust  company  contained  In  Its  letter  of 
January  3d,  relating  to  the  high  tension  serr- 
Ice,  if  ever  l^Uy  assented  to  by  the  Con- 
necticut MHupany,  was  not  a  modification  of 
the  contract  of  December  28th,  but  collateral 
to  it.  The  case  was  then  sent  back  to  the 
superior  court  for  a  determination  of  the 
question  wbeth^  the  contracts  of  Novem- 
ber 12th  and  December  28th  were  procured 
through  the  fraud  and  conspiracy  of  the  de- 
fendants ;  that  being  the  only  qnestiim  raised 
by  tbe  pleadings  and  left  c^ea  upon  tbe  rec- 
ord. Tbls  question  was  afterwards  argued 
In  the  superior  court  upon  the  evidence  origi- 
nally submitted,  and  thereupon  tbe  trial  Jus- 
tice set  aside  tbe  former  decree,  entoed  a  de- 
cree dismissing  tbe  bill  as  to  all  tiie  defend- 
ants, and  made  cwtaln  findings  of  fact  In 
addition  to  those  prerlonsly  reported.  He  OiA 
not  q)eciflcall7  find  that  the  contracts  of  No- 
Tember  12th  and  December  28th  were  not 
procured  through  fraud,  but  the  general  de- 
cree was  In  favor  of  the  defendants ;  and,  as 
tbece  was  evl^nce  iipou  tbe  question  of  fraud, 
and  It  was  confilctlnft  tbe  decree  indudes  a 
finding  that  the  contracts  were  not  the  re- 
sult of  fraud  and  constdracy  tm  tbeii  part. 
Allen  T.  Association,  72  N.  H.  525.  67  Atl.  922; 
Omcord  Goal  Company  t.  Ferrin,  71  N.  B. 
331,  Bl  Aa  283,  03  Am.  St  Rep.  496;  AUard 
T.  Hamilton,  68  M.  H.  416;  Noyes  t.  Patrick. 
58  N.  H.  61&  Tbe  q>ecla2  finding  upon  which 
tbe  idalntlfls  lay  particular  streu— tbat  "the 
taking  of  tbe  B.  H.  ft  A.  dlTisltm  from  the 
Omnecticnt  company  by  tbe  trust  company. 


under  the  contract  of  NoTember  12th,  was 
intentlonaUy  concealed  from  the  plaintiffs  by 
the  defendants  until  after  the  bill  was  filed, 
for  the  purpose  of  preventing  the  plaintiffs 
from  taking  measures  to  prevent  the  consoli- 
dation"— If  supported  by  the  evidence,  comes 
to  nothing;  for,  if  such  was  the  def^dants' 
purpose,  It  Is  not  found  that  they  were  suc- 
cessful In  carrying  It  out,  or  that.  If  the  plain- 
tiffs had  known  of  the  proposed  transfer,  they 
would  have  taken  steps  to  prevent  consolida- 
tion. They  took  no  action  of  this  nature 
when  they  learned  of  the  contract  of  Decem- 
ber 28th ;  and  the  trial  Judge  may  have  very 
properly  concluded,  when  he  made  the  gen- 
eral decree  dismissing  the  bill,  that  they 
would  have  pursued  the  same  course  with  ref- 
erence to  the  contract  of  November  12th. 

This  brings  us  to  a  consideration  of  the 
plaintiffs'  seventeenth  request,  wherein  they 
asked  the  trial  court  to  rule  and  find  that 
"the  contract  of  December  28th  Is  not  bind- 
ing for  lack  of  a  quallfled  quorum  of  di- 
rectors." This  request  was  denied.  The 
plaintiffs  now  contend  that  by  the  ninth 
clause  of  the  contract  of  December  28th  It 
appears  that  Lovell  was  to  receive  an  an- 
nual salary  of  $6,000  for  two  years  from  tbe 
trust  company,  for  services  he  was  to  ren- 
der In  furthering  the  purposes  of  the  trac- 
tion company,  which  would  give  him  a  per- 
sonal interest  in  the  contract  antagonistic  to 
that  of  the  Connecticut  company,  and  would 
therefore  disqualify  him  as  a  director  In  au* 
thdrlzlng  the  contract  In  behalf  of  that  com- 
pany, and  that  the  records  of  the  directors' 
meeting  of  December  31st,  at  which  the  con- 
tract was  authorized,  disclose  that  bis  pres- 
ence was  necessary  to  constitute  a  quorum  of 
the  board,  that  he  participated  In  the  meet- 
ing, and  voted  In  favor  of  the  contract,  and 
that  It  Is  therefore  void  or  voidable,  though 
capable  of  confirmation.  State  v.  Richmond, 
26  N.  H.  232,  238;  1  Mor.  Corp.  |  524.  This 
question  was  not  raised  upon  the  former 
.  transfer  of  tbe  case,  although  tbe  facts  upon 
which  the  contention  Is  now  based  were  then 
presented  by  the  record.  Nor  does  It  appear 
tbat  Ziovell'a  Interest  In  the  contract  was 
urged  or  soggested  as  a  reason  for  bis  dis- 
qnallflcatlon  as  a  director  at  the  hearing 
before  the  trial  Judg^  after  the  case  was 
remanded;  but.  If  it  was,  and  tbe  dmlal  of 
the  request  was  baaed  upon  a  finding  of  fact 
and  ruling  of  law,  Iben  tiie  legal  question 
herein  Insisted  upon  may  not  exist  That  a 
corpOTation  may  ratify  the  unauthorized 
transaction  of  Its  agents  by  the  unanimous 
acquiescence  of  its  stockholders,  as  well  as 
by  tbe  vote  of  the  majority  In  a  corporate 
meeting,  would  seem  not  to  be  open  to  ques- 
tion. 1  MoT.  Corp,  i  525.  Oonseqnently,  If 
there  was  evidence  from  which  it  could  have 
been  found  that  tbe  plalnttlCB,  who  owned  all 
the  preferred  stock,  and  lAvell,  who  owned 
all  the  common  stock,  acquiesced  In  the  pro- 
vision of  the  contract  to  which  objection  Is 
made,  or  waived  th^  right  to  object  to  it. 


Digitized  by  Google 


880 


71  ATLANTIO  BfilPOBTIBB. 


(N.H. 


the  fact  Is  to  be  taken  as  foand ;  tor  tbe  sen> 
eral  decree  carrlee  tbe  presamptlon  tbat  all 
facte  -were  found  necessary  to  sustain  It, 
and  of  whlcb  there  was  erldrace.  Dusseanlt 
r.  Association,  74  N.  H.  407,  68  Atl.  461,  and 
cases  atwre  cited. 

It  is  clear  tbat  acqnlescence  on  the  part  of 
Lovell  conld  bare  been  foond  ftom  the  fact 
that  he  waa  a  party  to  the  contract  and  the 
chief  beneflciarr  under  the  provision  here 
in  question.  As  to  Kidd  it  appears  that  his 
coansel  was  shown  tbe  Instrument  of  De- 
cemt>er  28th  Beven  days  after  It  was  execut- 
ed by  the  trust  company ;  that  on  that  dato 
be  wrote  Kldd  and  Inclosed  a  copy  of  tbe 
agreement ;  tbat  he  called  Kidd's  attention 
to  the  particular  provision  relating  to  the 
employmrat  of  Lovell  at  a  salary  of  $6,000 
a  year  for  two  years,  and  congratulated  him 
upon  tbe  prospect  of  his  receiving  "some  In- 
come" from  Lovell  because  of  tbe  salary  and 
tbe  probable  payment  of  "regular  dividends 
•  •  *  upon  tbe  preferred  stock  of  the  Con- 
necticut company."  And  as  to  Whltcomb  it 
appears  that  In  Januaiy,  1902,  be  knew  of 
tbe  contract  of  December  28th,  considered  it 
advantageous  to  him,  and  expected  the  trust 
company  would  carry  it  into  effect;  that  be 
became  a  director  in  the  traction  company 
at  an  early  date,  took  part  In  tiie  directors' 
meeting  of  tbat  company  January  21st,  when 
the  trust  company's  proposltioa  for  a  sale 
to  the  traction  company  of  the  securities  re- 
ceived from  tbe  Connecticut  company  was 
acted  upon,  and  In  other  ways  recognized  the 
validity  of  the  agreement  From  this,  and 
other  evidence  of  similar  Import,  and  the 
fact  that  no  objection  was  raised  by  Kldd  or 
Whltcomb  for  over  six  years  after  tbey  were 
fully  informed  about  the  provision  giving 
Lovell  a  personal  Interest  la  tbe  contract, 
It  reasonably  could  have  been  concluded  tbat 
tbey.  as  well  as  Lovell,  were  satisfied  with, 
and  acquiesced  In,  the  provision.  This  con- 
clusion Is  not  Inconsistent  with  tbe  special 
finding  that  tbe  plaintiffs  "never  assented 
to  a  sale  by  tbe  trust  company  to  the  traction 
company" ;  for  the  sale  or  contract  to  which 
this  finding  relates  Is  tbe  supposed  contract 
or  sale  of  December  28tb,  as  modified  by  tbe 
trust  company's  letter  of  January  8d,  and 
not  the  contract  or  sale  by  tbe  Connecticut 
company  to  tbe  trust  company  which  we  are 
now  considering.  And  If  the  finding  that 
'the  plaintiffs  knew  of  tbe  contract  of  De- 


cember 28tb  in  tbe  fbllowlng  January,  but 
did  not  understand  iti  se<^'  Is  capable  of 
being  constmed  as  inconsistent  wttb  the 
conclusion  that  they  must  have  known  tbat 
this  provision  gave  Lovell  a  personal  interest 
In  the  contract,  the  special  finding  Is  to  that 
extent  not  supported  by  tbe  evidence ;  for.  as 
reasonably  Intelligent  men,  tbey  could  not 
have  understood  otherwise.  But  It  seems 
tbat  this  finding  is  not  to  be  so  broadly  con- 
strued, in  view  of  tbe  further  finding  that 
the  plaintiffs  "considered  the  contract  of 
which  tbey  knew  [the  Instrument  of  Decem- 
ber 2Sth]  advantageous  to  them,  and  expected 
the  trust  company  to  carry  it  Into  effecL" 
As  the  plaintiffs  considered  the  contract  ad- 
vantageous to  them,  and  knew  and  acquies- 
ced In  the  provision  in  Lovell's  behalf,  tbey 
cannot  now  avail  tbenuelves  of  this  objec- 
tion. 

The  only  remaining  question  relates  to  the 
plaintiffs'  request  to  be  reheard  wpon  the 
precise  questions  that  were  decided  when 
tbe  case  was  here  upon  tbe  previous  trans- 
fer. As  to  this  it  may  be  said  that  if  the  I 
plaintiffs  were  not  content  with  the  forme: 
decision,  they  should  have  seasonably  ap- 
plied for  a  rehearing  in  accordance  with  the 
tenth  rule  of  court.  Not  having  done  so,  they 
are  now  concluded  by  the  long-established 
practice  of  this  court  that  questions  of  law 
once  decided  wilt  not  be  re-examined  upon 
a  subsequent  transfer,  especially  where  eq- 
uity and  Justice  do  not  require  It  Bell  v. 
Woodward,  47  N.  H.  539 ;  Id.,  48  N.  H.  437; 
Bell  V.  Lamprey,  68  N.  H.  124;  Carter  v. 
Jackson,  68  N.  H.  166;  Asbuelot  R.  R.  v. 
Elliot,  58  N.  H.  451;  Plalsted  v.  Holmes. 
N.  H.  620;  Preston  v.  Insurance  Co.,  59  N. 
H.  49;  Amoskeag  Mfg.  Co.  v.  Head.  59  X.  H. 
332;  Weare  v.  I>eerlng,  60  N.  H.  56;  Bed- 
ding V.  Gallagher,  72  N.  H.  377.  57  Atl.  225. 
64  L.  R.  A.  811;  Olney  v.  Railroad.  73  X.  H. 
85,  59  Atl.  887.  The  grounds  upon  which  the 
plaintiffs  desire  a  re-examlnatlon  of  these 
questions  are  highly  technical ;  and,  as  It  is 
found  that  the  contracts  were  not  nncon- 
Bclonable.  and  were  not  procured  through 
fraud,  justice  does  not  require  the  adi^tion 
of  such  a  course. 

Plaintiffs*  exceptions  orornled. 

PEASLEE],  J.,  did  not  8lt  The  otbos  con- 
cnrred. 
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OAMPBELL  r.  CAMPBELL  et  al. 

(Sapreme  Coart  of  Rhode  Island.   Feb.  17, 
1900.) 

Action  by  Elidia  J.  Campbell  against  George 
S.  Campbell  and  othen.  Verdict  for  defend- 
ant, ana  plaintlfT  petition!  for  new  trial.  Con- 
tinned. 

Green,  Hinckley  &  Alien,  for  petitioner. 
Jame*  Harris  and  Irving  Champlin,  for  re* 
■pondenti. 

PER  OnaiAM.  The  first  three  eronnds  re- 
lied npon  by  the  petitioner  in  support  of  his  pe- 
tition for  a  new  trial  are  not  aostained  by  a 
preponderance  of  the  evidence. 

up<m  the  fourth  ground,  which  charges  an 
abuse  of  judicial  discretion  on  the  part  of  the 
justice  who  presided  at  the  trial,  the  court  de- 
sires an  amdaTit  from  the  witness  Bradford 
Campbell,  settlnf  forth  the  testimony  which  he 
conld  prt^rlj  have  i^iTen  In  rebuttal,  to  be  filed 
on  or  before  March  1,  1909,  and  the  case  will  be 
assigned  to  March  10,  1909,  for  further  hearing 
npon  the  effect  of  the  exclusion  thereof. 


WEEKS  T.  FLSZFCHBR  et  aL 
(Sapreme  Gonrt  of  Rhode  Island.    Feb.  17, 
1900.   On  Rehearing.  Feb.  25,  1869.) 

Dauaoeb  n  182*>— Pbbsohal  Injubies— Bz- 

CESnVB  Dahageb. 

One  with  a  life  expectancy  of  abont  16 
years  and  an  earning'  capacitr  of  about  (15  a 
week  was  injured.  He  sustained  a  permanent 
injnry  to  his  sknll,  whidi  affected  Us  eyesight 
and  hearing.  He  would  never  be  able  to  do  any 
hard  work,  and  age  would  ^d  to  aggravate 
the  tionblew  His  earning  capadtr  had  been 
greatly  reduced.  Held,  that  a  verdfet  of  $7,000 
was  not  excesrive. 

[Bd.  Note.~For  other  cases,  see  Damages, 
Gent  Dig.  U  372-885;  Dec.  Dig.  1 132.*] 

Ezceptioin  tnm  Superior  Coart,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Stearns,  Judge. 

Action  by  Btepboi  P.  Weeks  against  Charles 
Fletcber  and  others.  There  was  a  verdict  for 
plaintiff,  and  defendants  bring  eneptlons. 
Overruled,  and  cause  remitted,  with  direc- 
tions for  judgment. 

TblB  was  an  action  for  personal  Injuries. 
Plaintiff,  having  a  life  expectancy  of  about 
16  years  and  an  earning  capacity  of  about 
$15  a  week,  was  injured.  He  snstalned  a 
permanent  Injury  to  the  skull.  He  would 
never  be  able  to  do  any  hard  work,  and  age 
would  tend  to  aggravate  the  trouble,  which 
bad  affected  both  his  eyesight  and  hearing. 
The  trial  occurred  two  years  after  the  Injury, 
and  since  the  Injury  plaintiff  had  only  aver- 
aged $1  a  week  as  photographer,  while  before 
be  had  averaged  from  $8  to  $10  a  week.  He 
obtained  a  verdict  for  $7,000. 

See  29  R.  I.  112,  69  Atl.  294. 

Albert  B.  Crafts,  for  plaintiffs.  Vincent, 
Boss  A  Bamefleld  and  Qrrus  M.  Van  Slycfc, 
for  defendant. 

PER  CURIAM.  The  law  governing  this 
case  la  eontaiued  In  the  opinion  heretofore 


rendered  and  reported  In  29  R.  I.  112,  69 
Atl.  2D4.  The  declaration  was  sustained  by 
proof  at  the  trial  of  the  case.  The  judge 
made  no  reversible  error  in  tils  rulings  or 
charge,  and  we  cannot  say  that  the  damages 
awarded  by  the  Jury  are  excessive. 

For  these  reasons  the  exceptions  of  the  de- 
fendants must  be  overruled,  and  the  case  le 
remitted  to  the  superior  court,  with  direction 
to  ater  Judgment  on  the  rerdict 

On  Rehearing. 

PER  CURIAM.  The  defmdantfs  applica- 
tion for  a  rehearing  presmti  no  new  mat^ 
for  consideration,  it  restates  an^ments  that 
were  fully  presented  at  flM  bearing  of  tlw 
ease,  whldi  bare  been  duly  an>reclated.  We 
see  no  reason  to  diai^  our  former  dedaton. 

The  application  Is  tbereftore  doited. 


CALDBECK  V.  SIMANTON. 

(Supreme  Court  of  Vermont    St  Jobnsbnry. 
Feb.  13.  1909.) 

1.  Abb£st  (1 15*)— GBounns— Fbatjd— Chabok 

— SUfTlCIENCT. 

Where  a  declaration  alleged  that  plaintiff 
bargained  with  defendant  for  the  purchase  of  a 
diamond,  that  defendant  sold  him  the  diamond 
for  a  certain  price  by  falsely  and  frandulently 
warranting  that  it  was  a  petfect  stone,  when  in 
fact  It  was  defective,  and  that  defendant  there- 
by "falsely  and  fraudulently  deceived  him,"  but 
did  not  allege  that  defendant  knew  that  the  rep- 
resentation was  false,  the  action  was  founded 
on  contract  since  the  law  raises  no  presumption 
of  knowledge  of  falsity  from  the  mere  fact  that 
the  representation  was  false,  and  service  by 
arrest  was  unauthorised. 

[EM.  Note. — For  other  cases,  see  Arrest,  Cent 
Dig.  8S  40-48;  Dec.  Dig.  |  15.*] 

2.  Dismissal  Ann  NomeoTC  ({  ST*>— DEFBcrs 

IN  PBOCBSS. 

Where  a  writ  Issued  as  a  capias  on  which 
defendant's  body  was  arrested  set  up  defendant 
as  of  a  certain  town  In  a  given  county  of  the 
state,  tbls  was  a  sufficient  determination  of  res- 
idence for  the  purpose  of  defendant's  motion  to 
dismiss  the  case  on  the  ground  that  the  action 
was  founded  on  contract. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  |  183;  Dee.  Dig.  §  S7.*j 

Exertions  from  Caledonia  County  Court; 
Wlllard  W.  Miles,  Judgew 

Action  tor  George  CaldbeCk  against  Charles 
Slmanton.  Plea,  the  general  Issue.  Tbere 
was  a  trial  by  jury,  and  verdict  and  judg- 
ment for  plaintiff.  During  the  trial,  and 
before  plaintiff  rested,  defendant  moved  to 
dismiss  the  case  because  the  action  was 
founded  on  contract,  and  the  writ  was  issued 
as  a  capias  on  which  defendant's  body  was 
arrested.  The  motion  was  overruled,  and 
d^endant  excepted.  Judgmoit  rerersed,  mo* 
tion  to  dismiss  sustained,  and  writ  dlsmlsBed. 

David  E,  Porter  and  Simonds  &  Searles, 
for  plaintiff.   Harland  B.  Howe  and  Herbert 

W.  Hovey,  for  defendant 


*Par  otlier  eases  sm  same  topto  ud  Mctloa  NUUBBB  In  Dec.  *  Am.  Digs.  1907  to  data,  A  Reporter  Indsgtas 
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MUNSON,  J.  The  plaintiff  declares,  In 
substance,  that  he  bargained  with  the  de- 
fendant for  the  purchase  of  a  diamond,  and 
that  the  defendant  sold  him  the  diamond 
for  a  certain  price  by  "falsely  and  frando- 
lently  warranting**  It  to  be  a  perfect  stone, 
when,  la  fact,  It  was  not  a  perfect  stone,  but 
defective  In  certain  respects  stated,  and  that 
the  defendant  thereby  "falsely  and  fraudu- 
lently deceived  blm."  The  service  was  by 
arrest,  and  the  case  stands  on  a  motion  to 
dismiss.  The  defendant  argues  that  no 
scienter  Is  alleged;  that  the  declaration  Is 
In  case  for  a  breach  of  warranty;  that 
there  could  be  no  recovery  without  proving 
the  warranty ;  and  that  this  conclusively  de* 
termlnes  that  the  action  Is  founded  on  con- 
tract No  point  is  made  distinguishing  be- 
tween the  counts. 

In  2  Chita's  Pleading,  279,  there  is  a  form 
for  declaring  in  assumpsit  on  a  warranty, 
and  at  page  679  there  is  one  for  declaring 
In  tort  on  a  warranty.  The  latter  form  Is 
the  one  used  here.  The  two  forms  were 
joined  in  one  declaration  In  Dean  v.  Cass,  78 
Tt  814,  60  AtL  1086,  and  the  second  was 
held  to  be  In  tort  end  improperly  Joined  with 
the  first  So  the  declaration  before  us  may 
be  classed,  wlthont  qieclal  examination,  afl 
In  form  a  declaration  in  tort  In  pursuing 
the  Inquiry  further  It  will  be  well  to  have  In 
mind  the  nature  of  a  warranty,  and  the 
history  and  characteristics  of  the  remedies 
permitted  for  a  breach  of  it  The  ordinary 
warranty  relates  to  tbe  condition  of  the 
property  at  the  time  of  the  sale.  Such  a  war- 
ranty, if  broken  at  all.  Is  broken  when  made. 
The  breach  consists  in  the  fact  that  the  prop> 
erty  Is  not  as  it  is  stated  to  be.  Thd  war- 
ranty may  be  made  merely  as  an  assumption 
of  a  contract  obligation,  or  It  may  t>e  deceit- 
fully made  with  a  knowledge  of  its  falsity. 
In  either  case  It  Is  made  to  Indnce  the  pur- 
chase. Personal  actions  are  eltber  for 
breaches  of  contract  or  for  wrongs  uncon- 
nected with  contract ;  assumpsit  being  in  the 
first  class,  and  case  in  the  second.  Ohitty, 
97.  The  original  action  on  the  case,  permit- 
ted in  suits  for  which  the  established  forms 
were  not  adapted,  was  not  similar  to  the 
present  action  of  assumpsit,  but  resembled 
rather  the  present  form  of  a  declaration  in 
case  for  a  tort  Chltty,  99.  It  was  at  first 
difficult  to  distinguish  assumpsit  from  case; 
and  the  early  decisions  In  actions  on  war- 
ranties were  made  before  the  boundary  be- 
tween the  two  remedies  was  well  defined. 
Note  to  Cliandelor  v.  Lopus,  1  Smith  Lead. 
Oas.  178.  The  practice  of  declaring  in  tort 
for  warranty  broken  originated  in  this  early 
period ;  and  the  remedy  then  adopted  contin- 
ued In  ftlmoet  exclusive  use  until  the  middle 
of  tbe  eighteenth  century.  As  late  as  1778, 
Lord  Hansfleld  considered  an  action  of  as- 
sumpsit for  a  breach  of  warranty  so  peculiar 
that  he  reserved  the  question  of  Its  sufficien- 
cy; and  this  method  of  declaring  was  then 
anthorltatlvely  sanctioned.    Stuart  t.  Wil- 


klns,  1  Dong.  17.  Since  thai  assumpsit  and 
case  have  been  recognized  as  concurrent 
remedies  for  breadi  of  warranty.  Wllllam- 
Bon  V.  Allison,  2  Blast,  446;  Beeman  v.  But^ 
3  Vt  63,  21  Am.  Dec.  671;  19  Buc  PL  &  Pr. 
82,  and  cases  dted. 

Closely  connected  with  the  subject  ot  war- 
ranty is  that  of  deceit  by  fraudulent  repre- 
sentations. The  two  grounds  of  liability  are 
entirely  distinct,  but  both  may  be  developed 
by  one  affirmation.  The  evidence  may  make 
the  affirmation  either  a  deceit  or  a  warranty, 
or  both.  The  allegations  of  a  declaration 
charging  deceit  by  means  of  a  false  warran- 
ty, and  of  one  charging  a  deceit  Independent 
of  warranty,  are  In  other  respects  sabstan- 
tlally  the  same,  as  Is  Indicated  hy  the  first 
counts  of  the  forms  In  2  Chltty,  687.  688.  If 
tbe  allegation  of  knowledge  in  a  declaration 
following  the  first  connt  of  the  first  of  these 
forms  be  treated  as  surplusage,  the  case  be- 
comes an  action  of  tort  for  a  breach  of  war- 
ranty. This  treatment  of  a  declaratioa  so 
framed  was  sanctioned  In  Williamson  v.  Al- 
lison, before  cited,  and  that  case  has  since 
been  generally  followed.  The  recognition  of 
assnmpslt  and  case  as  concurrent  remedies 
for  breach  of  warranty,  and  the  decision  la 
Williamson  v.  Allison  regarding  tbe  scien- 
ter, have  led  to  tbe  adoption  of  forms  con- 
fessedly designed  to  enable  the  plaintiff  to 
recover  for  a  breach  of  warranty  or  for  de- 
celt,  as  the  case  might  dev^op.  A  short  dec- 
laration, framed  in  this  double  aspect,  was 
used  In  Beeman  v.  Buck,  S  Vt  63,  21  Am. 
Dec.  671;  VaU  t.  Strong,  10  Vt  467;  West 
V.  Emery,  17  Vt  683,  44  Am.  Dec  856 ;  Goode- 
nough  V.  Snow,  27  Vt  720 ;  Plnney  v.  Andma. 
41  Vt  631.  This  dedaratlon,  given  In  full 
in  the  case  first  cited,  avers  that  the  de- 
fendant deceitfully  sold  the  property  by  war- 
ranting It  to  be  as  described,  '*weU  knowing" 
it  to  be  otherwise.  The  first  count  of  the 
form  in  2  Chltty,  687,  before  referred  to.  is 
a  more  formal  declaration  of  tbe  same  diar- 
acter.  This  form  was  followed  In  Harlow  v. 
Green,  84  Vt.  879,  and  was  apparoitly  the 
basis  of  tbe  declaration  in  Whltton  v.  God- 
dard,  86  Vt  730.  The  direct  all^tlon  of 
knowledge  contained  In  the  phrase  *SreII 
knowing"  or  Its  equivalent  la  ordinarily  on- 
ployed  In  declarations  which  daim  a  recov- 
ery on  the  ground  of  deceit,  and  Its  absence 
from  the  declaration  used  here  Is  the  basts  of 
the  defendant's  dalm. 

The  plaintiff  claims  that  a  anffld^t  aver- 
ment of  knowledge  Is  contained  In  the  form 
used.  Tbe  inclusion  of  this  form  under  tbe 
general  mai^flnal  headli^  of  "deceit"  la  of 
little  consequence,  especially  In  view  of  the 
early  history  of  the  subject  It  Is  not  prob- 
able that  Mr.  Ohitty  consldovd  the  allega- 
tions sufficient  to  show  knowledge;  for  In 
subsequent  forms  for  decdtfolly  selling  prvp- 
erty  by  falsely  and  franduoitly  warranting 
it  the  usual  scienter  Is  employed.  "Hie  con- 
cluding averment  that  the  defaidant  thereby 
falsely  and  fraudulently  deceived  plain- 
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tifl  cannot  enlarge  the  effect  of  the  matters 
prevlouHly  alleged.  If  the  dedoratlon  con- 
tains a  "Bdoi^,"  It  mnrt  be— where  ttie 
I^fllntUt  claims  It  to  be— In  the  auction- 
that  the  defoidant  'falady  and  fraDdalently 
warranted"  the  propwty.  Words  similar  to 
those  contained  In  this  declaration  are  found 
10  the  form  at  page  27%  whlcdi  Is  nnqnestlon- 
ably  a  declaration  In  assumpsit  It  is  there 
alleged  that  the  defendant,  "contriving  and 
frandnlratly  Intending  to  Injure  the  said 
plaintiff,  did  not  perform  or  regard  his  said 
pranise  and  undertaking,  •  •  •  but 
thereby  craftily  and  sabtilely  deceived  and  de- 
frauded the  said  plaintiff  In  this,"  that  the 
property  was  not  as  warranted.  But  It  will 
be  noticed  that  the  weeds  In  the  two  forms 
are  used  In  different  connections.  In  the  as- 
■nn^Mt  dedaratfon  the  words  quoted  are  ap> 
idled  to  the  iweadi  of  the  defendants  prom- 
ise, and  not  to  the  prondse  Itself.  In  ttie  dec- 
laratlfm  In  tort  the  words  "fUsely  and 
finindnlaitly**  are  i^pUed  directly  to  the  act 
of  warranting.  This  dlffermoe,  howerer,  is 
minimised  tb6  fact  that  the  undertaking 
is  brcAen  whoi  assnm^  so  that  In  the  first 
fOTm  the  fraudulent  Intent  is  realfy  laid 
at  the  time  of  the  8al&  The  assumpsit  form 
was  etnwldoed  in  Shepherd  t.  Worthhift  1 
Aiken,  188,  and  was  held  to  contain  no  sub- 
stantial auction  of  fraud;  but  it  was  sug- 
gested that  an  arorment  that  the  dtfendant 
falsdy  and  fraudulently  warranted  the  prop- 
ectj  m^ht  be  equlralent  to  the  required 
scienter.  In  State  t.  8mlth«  68  Vt  201,  22 
AtL  601,  the  court  examined  an  indictment 
for  perjury  in  whlCh  the  usual  words  "as  he 
then  and  there-  well  knew"  woo  omitted, 
and  it  was  held  that  the  averment  that  the 
respcmdoit  testified  to  the  matter  ''wlllfiflly 
and  corruptly*'  enffldently  alleged  that  tlie 
statement  was  folse  to  his  knowledge.  The 
averment  that  the  defendant  "falsely  and 
ftaudulently"  warranted  the  propestjf  gtrea 
Its  natural  ocmstmctlon,  might  seem  to  im- 
port more  than  a  warranty  felse  In  fact  It 
may  be  ui^ed  with  some  force  that  *Yraud- 
nlently''  characterises  the  defendant's  act, 
and  Implies  a  knowledge  of  the  falsity  of  his 
statement  But  the  construction  long  given 
to  tbB  form,  In  connection  wltii  the  construc- 
tion of  other  forms  pertaining  to  the  same 
subject.  Is  not  to  be  Ignored  in  passing  upon 
file  question. 

The  case  of  Blbel  Ton  Fell.  64  N.  3. 
iMw,  370.  48  Atl.  1117,  Should  be  considered 
In  this  connection.  There  the  declaration 
alleged  that  the  defoidants  sold  certain 
premises  to  the  plalntifl  by  "falsely  and 
fraudulently  representing"  tiiat  the  house 
-was  new,  when,  In  fact  It  was  old.  The 
court  held  that  this  disclosed  a  cause  of  ac- 
tion, not  for  a  false  warranty  as  was  claim- 
ed by  the  plaintiff,  but  for  deceit  and  said: 
*'A  good  cause  of  action  for  deceit  may  be 
set  out  without  a  charge  fliat  the  rcvreaen- 
tation  alleged  to  be  false  was  known  by  de- 
iCOidaut  to  be  so,  provided  it  la  diarged  that 


the  false  r^jiresentatlon  was  frandulottly 
mad&"  It  will  be  noticed  that  In  the  sec- 
ond (tf  the  two  forms  for  dialing  deceit  be- 
fore referred  to  &  Chltly,  68^,  the  flnt  count 
contains  an  allegation  that  tte  defoidant 
knew  that  the  representation  was  falser  while 
the  second  count  doea  not  contain  this,  but 
stands  on  the  allegation  that  the  defendant, 
"contriving  and  intending  to  deceive  and 
deftvud  the  said  plaintiff  In  that  behalf,  then 
and  there  falsdy  and  deceitfully  pretended 
to  the  said  plalntU^**  etc;  It  would  seem 
from  these  authorities  that  the  words  "false- 
ly and  firatidnlent^  as  a]n>Ued  to  a  "pre- 
teose^*  w  evoi  to  a  ''re^preseutatiini**  are 
glvM  an  effect  to  which  they  are  not  entitled 
wlioi  qntUM  to  a  warranty. 

But  the  precise  question  has  been  adjudg- 
ed in  this  Btate^  although  without  special 
considmitlon.  In  Tostw  v,  Caldwell's  Bist, 
18  Tt  17^  the  dedaratton  all^^ed.  In  sub- 
stance^ that  the  deceased  sold  the  plaintiff 
a  number  of  sheq>  by  falsely  and  fraudu- 
lently warranting  them  to  be  sound  when 
in  taxt  they  were  diseased,  and  that  the 
deceased  deceived  the  plaintiff  in  the  sale; 
but  there  was  no  allegatitm  that  the  deceased 
knew  the  sheep  were  unsound.  The  verdict 
takoi  was  in  tort,  and  the  court  allowed  it 
to  be  amraided,  after  the  panel  was  dismiss- 
ed, by  striking  out  tbe  words  "is  guilty"  and 
inserting  the  words  "did  assume  and  prom- 
ise," In  sustaining  this  action,  it  was  said: 
"There  is  no  allegation  of  a  sdenta  In  the 
declaration,  and  consequently  there  can  be 
no  recovery  *  *  *  for  a  decdt  notwith- 
standing the  declaration  is,  in  form,  in  case 
for  a  false  warranty." 

But  tbe  plaintiff  ocmtends,  further,  that  no 
sctentra  Is  necessary,  that  the  dedaratlon  Is 
in  tort,  and  that  the  question  whether  the 
process  Issues  on  a  contract  Is  to  be  deter- 
mined, not  by  the  origin  of  the  daim,  but 
the  form  of  the  actlcm.  We  have  seen  that 
the  declaration  Is  tort  in  form,  and  Inea- 
p&ble  of  bdng  J<^Bed  with  assumpsit  But 
it  may  nevertheless  be  process  Issuing  on  a 
contract  within  tbe  meaning  of  the  statutory 
provision.  Tb»  sdalntUTs  argument  to  the 
contrary  is  based  largdy  upon  what  was 
said  by  the  courts  soon  after  the  recognltl<w 
of  assumpsit  as  a  pn^ier  remedy  placed  them 
in  the  position  of  sustaining  assumpsit  and 
case  as  concurrent  remedies  for  tbe  breach 
of  a  pnrdy  contract  obligation.  It  was  said 
by  Lord  EUeuborough  in  Williamson  v.  Alli- 
son, 2  East  446,  that  the  warranty  is  the 
thing  which  decdves  the  buyer  who  relies 
on  It  and  that  It  Is  sufficient  to  prove  tbe 
warranty  broken  to  estebllsh  tbe  deceit. 
It  has  sometimes  been  said  in  following  this 
authority  that  the  law  implies  decdt  from 
the  breach  of  the  warranty.  This  view  Is 
dearly  untenable— even  wuen  the  undertak- 
ing of  warranty  is  treated  as  a  represente- 
tlon.  "No  misr^resffltatlon  Is  fraudulent 
at  law,  unless  it  Is  made  with  actual  knowl- 
edge of  ite  falsity,  or  under  sudi  drcumstan- 
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ces  that  tiie  law  must  neceaBarlly  Impate 
Bncb  knowledge  to  the  part;f  at  the  time 
when  he  makes  It"  2  Pom.  Eq.  Jnr.  I  884. 
The  law  rajses  no  preBvmptton  of  knowl- 
edge of  faMty  from  the  mere  fact  that  the 
representatloa  wan  false.  Sonthem  DeveloiH 
ment  Co.  Sllva*  t25  J3.  S,  247,  8  Sup.  Ot 
SSL,  81  L.  BL  67& 

1b»  pbraseolog;  ot  oar  standard  forms  re- 
flects the  Indeflniteness  of  distinction  which 
prerailed  In  the  fonuatire  period  of  the  cmn^ 
men  law,  and  this  Is  true  to  scmie  extent  of  the 
language  of  commentators  comparatlTeljr  mod- 
em. Blackstone,  writing  about  175S,  after 
speaking  of  the  beating  of  another  and  Qie 
taking  <tf  another's  goods  as  trespasses,  pro- 
ceeds: "So,  also,  nonperformance  of  promises 
or  undertakings  Is  a  trespass  upon  which  an 
action  of  trespass  on  the  case  In  assumpsit  is 
grounded."  The  subject  may  be  briefly  re- 
viewed and  further  elucidated  in  the  words  of 
the  note  to  caiandelor  t.  Lc^ub,  2  Smith's 
Lead.  Cas.  187  (Am.  Ed.)  1847,  where  it  is 
said  tn  connection  with  a  ctmsideratlon  ot 
WlllianksoD  T.  AIlts(m  and  kindred  cases: 
**OrIginal]y  actions  upon  breaches  of  warran- 
ty, as  well  as  ot  all  other  promises,  were  sub- 
stanttally,  as  ■well  as  nominally,  actions  on 
the  case^  which  went  upon  the  ground  of  de- 
ceit, and  set  fOrth  the  undertaking  of  the 
defendant,  and  the  consideration  by  which 
it  was  supported,  for  the  purpose  of  estab- 
lUOiing  a  fraud  on  his  part,  and  a  conBequen^ 
legal  injury  to  the  plaintiff.  But  in  modern 
times  the  distinction  between  assumpsit 
and  case  has  becomo  as  well  established  as 
that  between  trespass  and  covenant,  and  it 
is  not  ea«y  to  see  why  it  should  be  disre- 
garded in  the  sln^e  instance  of  actions  such 
as  those  we  have  Just  been  considering."  It 
may  also  be  said  that  tiiere  is  no  plainer  dis- 
tinction in  ttie  law  than  that  between  breach 
of  warranty  and  decdt;  and  the  law  nO 
more  Implies  deceit  from  a  breach  of  war- 
ranty than  It  does  from  a  breach  of  cove- 
nant for  title  or  from  the  nonperformaiice 
of  a  contract  of  suretystaip. 

The  difference  between  assumpsit  and 
case  as  remedies  for  wrongs  of  this  charac- 
ter was  comparatively  of  little  Importance 
when  our  earliest  cases  upon  the  subject 
were  decided.  The  subsequent  abolishment 
of  Imprisonment  for  debt  has  Introduced  an 
element  which  cannot  be  ignored  in  review- 
ing the  subject  at  this  date.  It  Is  not  neces- 
sary to  consider  further  the  construction, 
technicalities,  and  classification  of  the  dif- 
ferent forms  employed,  nor  to  anticipate 
the  questions  of  practice  that  may  arise  In 
connection  with  tbebr  use.  It  is  enough  to 
say  that  if  a  plaintiff  wishes  to  proceed  by 
arrest,  he  must  allege  a  case  that  entitles  him 
to  arrest  That  right  cannot  be  given  by 
mere  form  or  classification.  The  test  must 
be  the  nature  of  the  action  as  determined  by 
its  substance.  It  Is  said  in  Beeman  v.  Buck. 


8  Vt  68,  21  Am.  Dec  CTl,  tiiat  a«sumpdt 
Is  supported  by  proof  of  the  sale,  a  wai^ 
ranty,  and  the  breach  of  It  and  that  notli- 
ing  more  is  required  in  tort  If  Uw  declara- 
tion in  tort  requires  the  same  and  only  the 
same  proof  as  the  one  in  asmmpslt  it  Is 
manifestly  a  declaration  in  tort  only  In  iiain& 
The  declaration  before  na  Is  so  framed  that 
nothing  more  Is  required.  It  dlaclosea  a 
warranty  fftlse  in  ftict  but  not  falae  to  ^e 
knowledge  of  tiie  warrantor.  If  the  plalntlfl 
recovers  up<m  this  dedaration,  it  will  be  sole- 
ly by  force  of  the  contract  Prottf  of  fraud 
was  not  pertinent  to  the  issue  presented. 

Commencement  by  trustee  proceaa  is  au- 
thorized, and  arrest  or  imprisonment  Is  pro- 
hibited, in  actions  founded  on  contract  It 
Is  held  in  regard  to  trustee  process  that  the 
form  of  tiie  action  governs  (Elwell  v.  Martin, 
32  Vt  217),  and  It  is  argued  that  this  holding 
Is  decisive  here.  It  is  true  that  we  have 
substantially  the  mme  ezpressl(m  In  both 
statutes,  bnt  it  is  used  with  reference  to 
different  subjects,  and  the  nature  of  those 
subjects  may  Justify,  and  even  require^  diff- 
erent constructions.  Jt  Is  the  general  scheme 
of  our  law  that  a  man's  property  shall  be 
held  for  the  satisfaction  of  all  his  obliga- 
tions, bnt  that  his  body  shall  be  held  only 
for  the  satiatecUon  of  obligations  of  a  cec- 
taln  chiss.  The  trustee  process  is  a  naethod 
provided  for  rea<Alng  propoity  held  In  cer- 
tain forms,  and  whatever  tiie  scope  given  It 
by  construction  Its  operation  will  be  tn  line 
with  the  general  purpose  of  the  law.  The 
right  of  arrest  pertains  only  to  a  limited 
class  of  obligations,  and  the  right  to  exer- 
cise It  in  a  given  case  must  be  detmnlned  br 
the  line  which  Borates  that  class  from  oth- 
ers. Any  test  or  construction  which  carries 
the  right  beyond  that  line  will  be  at  vari- 
ance with  both  the  purpose  and  the  letter 
of  the  law. 

It  is  said  that  It  does  not  appear  that  the 
defendant  Is  a  resident  of  any  of  tiie  United 
States,  and  so  within  the  exemption.  But 
tlie  writ  sets  up  the  defendant  as  of  St 
Johnsbury  In  the  county  of  Caledonia,  and 
this  is  a  sufficient  determination  of  resi- 
dence for  the  purposes  of  defendant's  mo- 
tion. 

Judgment  reversed,  motion  to  dismiss  sos- 
tained,  and  writ  dismissed. 


PEAKS  et  aL  v.  SMITH. 

(Supreme  Judidal  Otrart  of  Maine.   Smt  8^ 
1908.)! 

1.  OHATTEI.  MOSTQAOBB  (I  18S*)— IXFOBTAKCa 

or  Recobo— Dnrr  or  Mobtqaosb  to  Taxi 

Possession. 

When  a  mortgage  of  penraal  property  hu 
been  ^ven  by  a  mortgage  residing  in  an  onor- 
ganized  place,  and  no  town  or  orgaoised  plan- 
tation adjoins  Bocb  unorganized  place,  and  there- 
fore there  Is  no  place  deslgnatea  by  the  atatnte 
(Rev.  St.  1903,  e-  S3,  |  1)  where  the  morti«« 
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can  be  lawfully  recorded,  the  mortgagee  mast 
take  and  keep  poaMsaion  of  the  mortgaged  piop- 
tTtj  in  order  to  pnacrre  hie  right!  a*  apUnst 
attadiing  crediton. 

[Eld.  Note.— For  other  caaea,  aee  CAiftttel  Hoit- 
gagaa,  Oent  Dig.  |  868;  Dec.  Dig.  1 186.*] 

2.  Gbattki.  Mobtoaoes  (I  194*)  —  Bboobd  — 

Takiro  Possession. 

That  part  of  Her.  St.  1908,  c  93,  8  1>  relat- 
ing to  posseesion  of  mortgaged  personal  property 
b7  the  mortgagee,  is  simply  declaratory  of  the 
common  law,  while  that  part  relating  to  record 
provides  an  equivalent  for  poesesaion  not  prerl- 
oualy  authorized.  The  mortgagee  i<  glren  his 
option  either  to  take  and  keep  poiseanoa  or  to 
record  the  mortgage.  The  two  methods  axe  dla- 
tinct.  One  or  the  other  la  IndispenBeble  as 
against  third  parties,  and  the  mortgagee  most 
employ  one  method  or  the  other  to  preserre  his 
ri^ta  as  against  tiiiid  parUea,  and  It  matters 
not  In  what  seetioa  of  the  state  tbm  mortgagor 
may  reidde. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  |  426;  Dea  Dig.  S  194.*] 

8.  Ckattel  Moktoaou  (i  191*)— Failubb  to 

RKCOBD  —  BlOHTS  or  UOBTOAOBB— ACIIONS 

AOATNer  Thibd  Pebsoni. 

The  plaintiffs  brought  an  action  c4  trover 
against  the  defendant  who  was  sheriff  of  Som- 
erset county  to  recover  the  value  of  certain  per^ 
aonal  property  attached  on  a  writ  by  one  of 
the  defendant's  deputies.  The  plaintifin  claimed 
the  attached  property  under  a  diattei  mortsage, 
given  to  them  previous  to  the  attadiment  oy  a 
mortgagor  who  resided  In  an  unorganized  place 
in  Somerset  county  when  the  mortgage  was  giv- 
en. The  mortgage  was  not  recorded,  as  there  is 
no  town  or  organized  plantation  adjoining  the 

{ilace  In  which  the  moitgagor  resided,  and  uiere- 
ore  no  place  where  the  mortgage  could  have 
been  legally  recorded.  Neither  did  the  plainr 
tiffs  ever  take  poaaeaslon  of  the  mortgi^sd  prop- 
erty, bat  permitted  tiie  mortgagor  to  remain 
in  possession  of  the  same.  Previous  to  bringing 
the  action,  the  plaintiffs  gave  the  defendant 
written  notice  of  their  claim  and  the  true 
amooDt  thereof  as  regaired  by  Rev.  St  19(^  c. 
83,  I  ^  Held,  that  the  action  cannot  he  main- 
tained. 

{ESi.  Note.— For  other  cases,  see  Chattel  Mort- 
sages,  Cent.  Dig.  |  819;  Dec.  Dig.  |  194.*] 

(Official.) 

Beport  from  Sapreme  Judicial  Court,  Som- 
erset County. 

Action  by  Joseph  B.  Peaks  and  Sylvester 
J.  Waltoa  against  Clyde  H.  Smith.  Case 
reported.    Judgment  for  defendant. 

Action  of  trover  brought  by  the  plaintiffs 
against  the  defendant,  sheriff  of  Somerset 
conaty,  to  recover  the  value  of  certain  per- 
sonal property  attached  December  18,  1906, 
by  a  deputy  of  the  defendant  on  a  writ  of 
attachment  In  favor  of  one  Margaret  J.  Arm- 
■troog  and  against  one  Martin  J.  A.  Munster. 
The  record  does  not  disclose  the  plea,  but 
presnmahly  It  was  thB  general  Issue. 

The  plaintiffs  claimed  title  to  the  attached 
property  under  a  chattel  mortgage  given  to 
them  by  said  Munster  September  6,  1906. 
Tfae  mortgage  was  not  recorded,  for  the  rea* 
■on  that  Munster,  at  the  time  the  mortgage 
waa  glTen,  resided  In  Asfcwith,  an  unorgan- 
ised place  in  Somerset  county,  and  which 
la  surrounded  by  other  unorganized  places,  no 


town  or  organized  plantation  adjoining  It, 
so  that  the  statute  requirement  as  to  record 
could  not  have  been  compiled  with.  Neither 
did  the  plaintiffs  ever  take  possession  of  the 
mortgaged  property,  but  allowed  Munster  to 
have  and  retain  the  possession  of  the  same. 
After  the  aforesaid  attachment  and  "at  least 
forty-eight  hours"  before  bringing  their  ac- 
tion against  the  defendant,  the  plaintiffs  gave, 
to  the  defendant  written  notice  of  their  "claim' 
and  the  true  amount  thereoT'  as  required  by 
Ber.  St  c.  83.  S  45. 

At  the  conclusion  of  the  testimony,  the  case 
was  reported  to  the  law  court  upon  so  much 
of  the  evidence  as  was  legally  admissible^ 
with  the  stipulation  that  "If  the  action  can- 
not be  maintained,  judgmoit  to  be  rendered 
for  the  defendant ;  If  the  action  can  be  main- 
tained, the  case  to  be  remanded  to  nisi  prius 
for  assessment  of  damages." 

Argued  before  EMEBY,  C.  J.,  and  SAV- 
AGE, PEABODY,  COBNISH,  KINO,  and 
BIBD,  JJ. 

J.  B.  St  F.  C.  Peaks  and  Walton  A  Walton, 
for  plaintiffs.  Merrill  &  Merrill,  for  defend- 
ant 

COBNISH,  J.  This  Is  an  action  of  trover 
against  an  officer  to  recover  the  value  of  per- 
sonal property  attached  December  18,  1906, 
and  Is  before  the  law  court  on  report 

The  plaintiffs  claim  title  under  a  mortgage 
given  to  them  by  the  debtor  September  6, 
1000.  The  validity  of  this  mortgage  as 
against  the  attaching  creditor  is  attacked  by 
the  defendant  on  the  ground  that  neither  has 
the  property  been  taken  Into  possession  and 
kept  by  the  mortgagees,  nor  had  the  mortgage 
Itself  been  recorded.  The  plaintiffs  admit 
these  facts  but  reply  that  there  was  no  place 
where  the  mortgage  could  have  been  l^Ily 
recorded,  and  therefore  the  action  is  main- 
tainable. 

Bev.  St.  c.  93,  S  1,  provides  as  follows :  "No 
mortgage  of  personal  property  is  valid  against 
any  other  person  than  the  parties  thereto, 
unless  possession  of  such  property  Is  deliver- 
ed to  and  retained  by  the  mortgagee,  or  the 
mortgage  la  recorded  by  the  clerk  of  the  city, 
town  or  plantation  organized  for  any  purpose, 
in  which  the  mortgagor  resides,  when  the 
mortgage  is  given.  •  *  *  If  any  mortga- 
gor resides  In  an  unorganized  place,  the  mort- 
gage shall  be  recorded  In  the  oldest  adjoining 
town  or  plantation  organized  as  aforesaid.  In 
the  county." 

The  mortgagor  resided,  at  the  time  the 
mortgage  was  given,  In  Askwlth,  which  Is  an 
unorganized  place  In  Somerset  county,  aud 
Is  surrounded  by  other  unorganized  places. 
No  town  or  organized  plantation  adjoins  it, 
so  that  the  statute  requirement  as  to  record 
could  not  have  been  complied  with.  Did 
this  fact  relieve  the  mortgagees  from  the  oth» 
requirement — the  taking  and  keeping  posses- 
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■Ion  of  the  mwtiBfed  propw^?  We  think 
not. 

At  common  law,  as  a  general  mie,  to  make 
a  transfer  ot  personal  property,  whether  ab- 
solute or  conditional,  valid  as  against  third 
parties,  delivery  was  required,  and,  In  graeral 
also,  a  retention  of  the  property  by  the  ven- 
dee. lAnfear  v.  Sumner,  17  Mass.  110,  9  Am. 
Dec.  lit) ;  Ooodenow  v.  Dunn,  21  Me.  86.  The 
Legislature  of  Massachusetts  by  Pub.  Laws 
1832,  p.  460^  &  157,  S  1,  provided  for  the  first 
time  for  the  registration  of  personal  mortga- 
ges, and  the  court  In  Bullock  v.  Wllllama,  16 
Pick.  33  (1834),  construed  this  registration, 
when  made,  to  be  a  substitute  for  the  taking 
and  keeping  of  possession.  "The  plain  Impli- 
cation of  the  statute  Is  that  if  possession  Is 
delivered  to  and  retained  by  the  mortgagee, 
or  If  the  mortgage  is  recorded  pursuant  to 
Che  directions  of  the  statute,  It  shall  be  valid 
against  other  persoDB,**  aayfl  Chief  Justice 
Shaw  in  that  case. 

The  Legislature  of  Maine  in  section  1,  c.  390, 
p.  557,  Pub.  Laws  1839,  re-enacted  the  Massa- 
chusetts statute  In  these  t^nis:  "No  mortgage 
of  personal  property  hereafter  made  •  •  • 
shall  be  valid  against  any  other  person  than 
the  parties  thereto  unless  possession  of  the 
mortgaged  property  be  dellvored  to,  and  re* 
talned  by,  the  mortgagee,  or  unless  the  mort- 
gage be  recorded  by  the  clerk  of  the  city, 
town  or  plantation  where  the  mortgagor  re- 
sides." And  our  court  has  followed  the  con- 
struction placed  upon  the  same  statute  by 
the  court  of  Massachusetts.  Smith  v.  Smith, 
24  Me.  555;  MorrlU  v.  Sanford,  49  Me.  666; 
Hamlin  v.  Jerrard,  72  Me.  62. 

The  clause  of  the  statute  relating  to  posses- 
sion is  simply  declaratory  of  the  common 
law,  while  that  relating  to  record  provides 
an  equivalent  therefor  not  previously  author- 
ized. The  mortgagee  is  given  his  option  ei- 
ther to  take  and  keep  possession  or  to  record 
the  mortgage.  The  two  methods  are  distinct 
One  or  the  other  is  indispensable  as  against 
third  {Mirtles.  Impossibility  of  recording  does 
not  abrogate  the  necessity  of  possession  any 
more  tlian  the  Impossibility  of  possession 
would  annul  the  necessity  of  record.  The 
purpose  of  registration  was  to  give  notice  to 
creditors  and  subsequent  purchasers,  notice 
wmcb  before  the  statute  was  left  to  be  In- 
ferred tvcm  delivery  and  possession  (Sawyer 
V.  Pmiell,  19  Me.  167) ;  and  the  mortgagee 
must  employ  one  method  or  the  other.  It  mat- 
ters not  in  what  section  of  the  state  tbe  mort* 
gagor  may  reside. 

PlalntUta  rely  upon  Wade  t.  Bessey,  76 
Me.  413,  where  the  court  held  tb&t  the  then 
existing  statute  requiring  an  assignment  of 
wages  to  be  recorded  "In  the  town  or  plan- 
tation organized  for  any  purpose,  in  which 
the  assignor  Is  commorant  while  earning  such 
wages,"  did  not  apply  to  an  assignor  earning 
wages  In  an  uuOTganized  township.  We  hold 
the  same  ber&  If  the  facta  do  not  meet  the 
statute,  the  statute  does  not  apply.  But  the 
statute  throws  upon  the  mortgagee  in  such 


cases  another  duty— Uie  c(Hnmmi-law  duty 
that  existed  before  the  statute  was  passed— 
while  in  the  case  ot  the  assignor  no  other 
burden  ia  imposed.  More  la  point  Is  Grant 
V.  Albee,  89  Me  299,  86  AtL  897.  The  rule 
as  to  the  attachment  of  personal  property  is 
similar  to  that  governing  mortgages.  At 
conmum  law,  in  order  to  perfect  and  pres^re 
an  attachment  of  chattels,  it  was  necessary 
to  take  and  retain  possession  and  control  of 
the  property  or  to  have  the  power  to  take  Im- 
mediate control.  Langhlin  v.  Reed,  89  Me. 
226.  36  Atl.  131.  A  statute,  originally  passed 
in  1840  (Bev.  St  1841.  c  114,  |  88),  authoris- 
ed the  recording  of  attadunents  of  bnlky 
sonal  prc^rty,  and  with  some  amendments 
la  still  In  force.  In  1896  the  then  exiatiog 
statute  provided  that  "when  tike  attadiment 
Is  made  in  an  onlnconKHntad  place"  the  copy 
of  the  officer's  retnm  of  attachment  "Sbftll  be 
filed  and  recorded  In  tike  office  of  tbe  cleTk  of 
the  oldest  adjoining  town  in  the  county."  Rev. 
St  U83,  &  81.  i  26.  In  the  case  last  cf  ted  per- 
sonal property  was  sought  to  he  attadied  la 
an  unincorporated  place  with  no  town  adjoin- 
ing, and  the  officer  recorded  his  attadunent 
In  the  oldest  and  nearest  town,  bnt  failed  to 
keep  possession  of  the  XHt^erty. 

The  court  held  that  the  record  was  not  au- 
thorized, and  ttie  attachment  was  toIO-  If 
the  plaintiffs'  reasoning  in  the  case  at  bar  is 
correct,  the  ImpossIUli^  of  the  record  ren- 
dered unnecessary  the  taking  of  possession. 

It  Is  Interesting  to  note  that  the  statate  as 
to  recording  assignmenta  has  been  amended 
to  cover  tbe  omission  existing  at  the  time  of 
Wade  V.  Bessey,  76  Me.  413  aSS4).  See  Pub. 
I^aws  1897,  p.  337.  c.  801 ;  Rev.  St  C  113.  |  6; 
Pub.  Laws  1907,  p.  Ill,  c;  103. 

And  the  statute  relating  to  recording  at- 
tachments of  personal  property,  existing  at 
the  time  of  Grant  v.  Albee,  89  Ue.  298.  86  AtL 
897  (1806),  has  been  similarly  amended.  See 
Pub.  Laws  1897,  p.  404,  &  331;  Rev.  St  c.  83, 
S  27.  Moreover,  by  Pnb.  Laws  1850,  IKS,  e. 
180,  recording  of  a  personal  mortgage  was  au- 
thorized In  the  nearest  incorporated  town  in 
case  the  mortgagor  resided  In  ap  unorganis- 
ed place,  which  would  have  met  the  condi- 
tions in  tbe  case  at  bar;  hut  by  Pnb.  I^ws 
1854,  p.  114,  c  103,  this  was  dumged  "to  the 
oldest  adjoining  town  In  the  county.**  To 
change  it  back  and  make  it  hannonions  with 
the  statute  governing  assignments  and  at- 
tachments is  for  the  Legislature  and  not  for 
the  court 

The  burden  Is  on  the  plaintlfrs  to  prove 
tbeir  right  of  possession  of  the  goods  attach- 
ed. This  they  could  do  1^  proving  that  "pos* 
session"  of  the  goods  had  been  '^Ivered  to 
and  retained  by"  them  as  mortgagees,  or  tiiat 
the  mortgage  bad  been  duly  recorded.  Cltf- 
ssens*  National  Bank  v.  Oldham,  142  Mass. 
379.  8  N.  B.  115.  The  latter  could  not  be 
done,  the  tormer  was  not  done^  and  tiia  entry 
must  therefore  be: 

Judgmoit  for  defendant 
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CONST  T.  MALIMO.  ■ 

(Sapnme  JodHdal  Genrt  of  Habu.   Sept  10, 
1906.) 

Cons  (8  215*)— Taxatioit— Afpux  trou  Dk- 

ciaioR  or  Clebe. 

An  appeal  from  the  taxation  of  costs  by  a 
clerk  of  courts  In  vacation  must  be  in  writing. 

[Ed.  Note.— For  other  caaa»  aee  Coati^  Dec. 
Dig.  I  215w») 

(OfficiaL) 

Bxcq^ons  from  flDpranw  Judldil  Court, 
:Sagadahoc  County. 

Action  by  Bmma  X  Con^  against  Hen- 
rietta  M.  UaUng.    Verdict  for  defendant 
From  taxation  of  oobIb  In  raottlott  by  the 
-  clerk,  plalntlfl  brings  ereeptlona.  Orermled. 

Argued  before  WHITBIH0U8B,  BAVAGB. 
PEABODT,  SPEAR,  and  BIRD,  33. 

Wm.  T.  Hal],  Jr..  for  plaintiff.  Staples  ft 
-sudden,  for  defendant 

SAVAGE,  J.  At  the  trial  of  t^lB  case  at 
the  December  term,  1907,  In  Sagadahoc  coun- 
ty, the  verdict  was  for  the  defendant.  The 
plaintiff's  attorney  did  not  request  to  be 
heard  In  costs  during  the  term.  After  ad- 
journment, the  clerk  taxed  the  costs,  where- 
upon the  plaintiff's  attorney  orally  notified 
the  clerk  that  be  desired  to  appeal,  but  he 
-filed  no  appeal  in  writing.  He  made  no  effort 
to  have  the  matter  heard  by  the  Justice  who 
presided  at  the  December  term,  or  by  any 
■  other  Justice  in  vacatloa  He  presented  the 
matter  to  the  Justice  who  presided  at  the 
following  April  term,  who  ruled  that  he  had 
no  JurisdictloQ  to  entertain  the  appeal,  that 
it  was  not  prcqperly  takoi,  and  ordered  it 
dismissed.  To  this  mllng  tbe  plaintiff  ex- 
cepted. 

We  think  the  ruling  was  right  The  plain- 
tiff took  no  appeal.  Giving  the  clerk  in  vaca- 
tion oral  notice  of  his  desire  to  appeal  was 
not  sufficient  An  appeal  from  the  taxation 
of  costs  Is  a  part  of  a  Judicial  proceeding, 
and  becomes  a  part  of  the  record.  From  the 
very  nature  of  the  thing  It  must  necessarily 
be  evidenced  by  a  writing.  Otherwise  no 
record  of  it  can  be  made.  Nor  can  the  Jus- 
tice to  whom  an  appeal  in  vacation  Is  made 
act  Judicially,  except  upon  a  written  appeal 
signed  by  the  party  or  his  attorn^.  Sncb  a 
procedure  Is  not  permlsslbla 

E»qc»tlont  orerroled. 


INHABITANTS  OF  BRADLEY  v.  PENOB- 
SCOT CHEMICAL  FIBRE  CO. 

(Supteme  Jndldal  Court  of  Bfalne.  June  28, 
1908.) 

Taxation  <I  274*)  —  Place  of  Taxation  — 
Pbopebtt  ''EirpLOTXD  IN  Mechanic  Abts." 
Tbe  plaintiff  town  of  Bradley  assessed  a 
tax  for  the  year  1906  on  certain  palp  wood  be- 
longing to  the  defendant  Tbe  defendant,  an 
Old  Town  corporation,  on  April  1,  1906,  owned 


and  operated  in  Old  Town,  on  tbe  west  side  of 
the  Penobscot  river,  a  mill  for  the  manufacture 
by  mechanical  and  chemical  processes  of  soda 
pulp,  from  pulp  wood,  for  sale  to  paper  manu- 
facturers. On  the  same  side  of  the  river  it  also 
had  a  cutting  np  sawmill  and  a  piling  nouDd. 
Across  tbe  nver  in  the  plaintiff  town,  It  also 
had  a  cutting  up  sawmill  and  a  pilii^  ground. 
In  the  defendant's  operations,  pulp  wood,  out 
of  whidi  pulp  was  to  be  manufactnied,  was  driv- 
en down  the  river  in  log  lenjrths  to  a  boom 
above  the  dMendant's  mfll.  From  this  boom 
tome  of  tiie  logs  were  let  down  into  a  boom  on 
the  Old  Town  side  of  the  river,  talcen  out  and 
cut  into  four  foot  len^tlis,  and  used  in  the  mill 
or  piled  on  the  piling  ground.  Other  logs,  for 
economy  and  convenience  in  operation,  were  let 
down  into  a  boom  on  tbe  Bradley  side  of  tbe 
river,  then  taken  out  and  cnt  into  four  foot 
lengths,  and  piled  on  the  Bradley  piling  ground, 
from  whi<di  it  was  taken  across  the  river  in  the 
winter  on  tbe  Ice  to  the  soda  mill  or  piling 
ground  on  that  side.  The  pulp  wood  whldi  was 
taxed  by  the  plaintiff  town  bad  been  so  cnt 
up  and  piled  on  the  Bradley  ground  during  the 
season  prior  to  April  1,  1906,  and  was  still 
there  on  tliat  date.  It  was  intended  for  use  in 
tbe  soda  mill  In  Old  Town,  but  it  bad  not  been 
removed  to  tbe  Old  Town  side  during  the  pre- 
vious winter,  tiecause  tbe  piling  ground  on  that 
side  was  bo  full  that  It  could  not  be  received 
there. 

Held,  that  the  wood  was  not  taxable,  April  1, 

1906,  by  tbe  plaintiff  town,  as  being  '^employed 
In  the  mechanic  arts"  In  that  town. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent.  Dig.  H  448,  448;  De&  Dig.  1  274.*] 

(Official.) 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County. 

Action  of  debt  by  the  Inhabitants  of  Brad- 
ley against  the  Penobscot  Chemical  Fibre 
Company.  Case  reported  to  the  law  court 
Judgment  for  defendant 

Actum  of  debt  broo^t  by  the  idalntiff 
town  against  the  defendant  corixuratlon  to 
recover  a  tax  avew^d  by  tbe  plaintiff  town 
In  1906  on  6,000  of  pulp  wood  belong- 
ing to  the  defendant  corporati<m.  Plea,  the 
general  Issne.   Tried  at  the  October  twm, 

1907,  Supreme  Judicial  Court,  Penobscot 
county.  At  the  conclusion  of  the  testimony, 
it  was  agreed  that  the  case  should  be  report- 
ed to  the  law  court  for  determination  upon 
so  much  of  the  evidence  as  was  oompetent 
and  legally  admissible. 

The  case  appears  in  tbe  opinion. 

Argued  before  SATAOE,  PEABODY, 
SPEAR,  CORNISH,  and  KING,  JJ. 

Matthew  Laughlin.  for  plaintiffs.  J.  F. 
Gould,  for  defendant. 

SAVAGE,  J.  Action  to  recover  taxes  duly 
assessed  on  0,000  cords  of  poplar  wood  In 
1906. 

It  is  not  in  dispute  that  the  defendant  Is 
not  an  inhabitant  of  Bradley.  It  Is  an  Old 
Town  corjwratlon.  Nor  Is  it  disputed  that 
It  owned  tbe  pulp  wood  assessed,  nor  that 
the  wood,  on  April  1,  1006,  was  In  the  plain- 
tiff town.  But  the  plaintiff  claims  that  the 
wood  was  "employed  In  the  mechanic  arts" 
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tj  the  defendant  !n  Bradley  at  tbat  time, 
and  tbat  the  defendant  flien  occupied  a  saw- 
mill, wharf,  and  landlns  place  In  Bradley 
for  the  porpoie  ct  anch  empl<^rni«it,  and 
hence  that  the  wood  wai  taxable  to  It  In 
Bradley,  In  accordance  with  Bev.  St  c.  9.  | 
13,  par.  1,  whl^  provides  that  "all  personal 
property  employed  In  trade,  In  the  erection 
of  buildings  or  vessels,  or  In  the  mechanic 
arts,  shall  be  taxed  In  the  town  where  it  Is 
so  employed,  on  the  first  day  of  each  April ; 
provided  that  the  owner,  bla  servant,  sub- 
contractor or  agent,  so  employing  It,  occu- 
pies any  store,  shop,  mill,  wharf,  landing 
place  or  ship  yard  therein  for  the  purpose 
of  such  employment"  The  foregoing  claims 
are  denied  by  the  defendant.  The  only  ques- 
tion presented  la  whether,  under  the  circum- 
stances of  the  case,  the  wood  waa  taxable  to 
the  defendant  In  Bradley. 

The  record  discloses  the  following  facts: 
The  defendant  owns  and  operates  a  mill  for 
the  manufacture,  by  mechanical  and  chem- 
ical processes,  of  soda  pulp,  swnetimes  call* 
ed  "chemical  fibre  pulp."  The  pulp  la  man- 
ufactured to  be  sold  to  paper  manufacturers. 
The  mill  is  situated  on  or  near  the  west 
bank  of  the  Penobscot  river  in  tbat  part  of 
Old  Town  called  "Great  Works."  On  the 
same  side  of  the  river  It  also  has  a  cutting 
up  sawmill  and  a  piling  ground.  On  the  op- 
posite side  of  the  river,  in  Bradley,  It  has 
another  cutting  up  sawmill  and  another  pil- 
ing ground.  The  sawmill  la  equipped  with 
a  cutting  up  saw,  a  *^lKer"  and  a  apUttUig 
saw.  A  part  of  the  pulp  wood  consumed  by 
the  defendant  comes  to  it  by  rail  on  the 
Great  Works  side  of  the  river,  In  four  foot 
lengths.  This  is  unloaded  from  the  cars, 
and  either  taken  directly  to  the  pulp  mill,  or 
hauled  to  the  piling  ground,  as  may  be  con- 
venient The  remainder  of  the  defendant's 
pulp  wood  comes  down  the  Penobscot  river 
In  log  lengths,  to  a  boom  above  the  defend- 
ant's mill.  There  the  logs  are  divided,  hav- 
ing reference  to  the  room  left  vacant  in  each 
boom  below,  at  the  time,  and  part  are  let 
down  iqto  a  boom  on  the  Great  Works  aide 
of  the  river,  from  which  they  are  taken  to 
the  cutting  up  mill,  cut  into  four  foot  lengths, 
split  if  necessary  for  convenient  handling, 
and  then  taken  to  the  pulp  mill  for  Imme- 
diate use,  or  piled  on  the  piling  ground  In 
Great  Works.  The  remainder,  for  economy 
and  convralence  in  operation,  are  let  down 
into  a  boom  on  the  Bradley  side  of  the  river. 
They  are  then  taken  to  the  defendant's  cut- 
ting up  mill  In  Bradley,  cut  Into  four  foot 
lengths,  and  tpiit.  If  necessary,  and  ue  then 
piled  on  cars  and  hauled  by  horse  power, 
over  tracks  laid  for  that  puipose,  to  the 
piling  grounds  In  Bradley,  and  pUed  In  tlecs. 
The  cutting  up  mill  usually  runs  from  about 
tba  1st  of  June  to  the  let  of  November.  Aft- 
er Ihe  river  freeses  In  the  winter,  the  wood 
on  the  Bradley  piling  ground  is  hauled 
across  the  river  on  the  Ice,  and  either  used 


at  once  in  the  pulp  min.  or  ^led  cm  the 
Great  Works  piling  ground,  as  oocasl«i  may 
require.  The  weight  of  the  evidence  Is,  we 
think,  to  the  ^ect  that  usually  all  of  the 
wood  plied  on  the  Bradley  side  <tf  the  river 
In  any  seasm  has  been  hanled  om  to  the 
Great  Works  side  during  the  <*"«ff<"c  winter. 
But  this  was  not  true  of  every  year.  Some 
years,  either  because  It  was  Impracticable 
to  get  It  all  across  the  river  in  a  iidnter,  or 
because  the  Great  Works  piling  ground  was 
so  full  that  there  was  no  ro(Hn  to  receive  it. 
some  of  the  pulp  wood  was  left  on  the  Br.id- 
ley  piling  ground  after  the  winter  was  end- 
ed. Such  was  the  case  with  the  6,000  cords 
in  question.  It  had  been  purchased  by  the 
defendant  to  be  used  In  the  manufacture  of 
pulp  In  the  Groit  Works  mill.  It  had  been 
taken  down  the  river  into  the  Bradley  boom, 
cut  up  in  the  Bradley  mill,  and  piled  on  the 
Bradley  piling  ground,  where  It  remained  on 
April  1,  1806,  because  the  Great  Works  pil- 
ing ground  had  beoi  so  full  that  the  wood 
could  not  be  taken  ov^  and  stored  tbere. 
It  may  be  added  that  the  defendant  had  no 
ofilce  In  Bradley.  It  made  no  sales  of  ita 
product  In  any  stage  of  manufacture  in  Brad- 
ley. All  sales  of  Its  manufactured  prodnct 
were  made  in  Great  Works,  where  its  main 
office  was,  and  all  shipments  w»e  made 
from  there. 

Under  these  circumstances,  can  It  be  prop- 
erly said  that  this  pulp  wood  was  "employed 
in  the  mechanic  arts,"  In  Bradley,  at  the 
time  it  was  assessed?  We  think  not 

That  the  manufacture  of  wood  pulp  from 
pulp  wood  is  a  mechanic  art  may  be  assum- 
ed. The  questions  then  arise:  Was  this 
wood  employed  in  the  mechanic  arts  when 
assessed?  And,  if  so,  where?  But  for  the 
cutting  up  process  In  Bradley,  we  think  the 
principles  declared  in  Ellsworth  v.  Brown. 
03  Me.  G19,  and  Farmlngdale  v.  Berlin  Mills 
Co.,  93  Me.  333,  45  Atl.  S9,  would  lead  us 
necessarily  to  hold  that  this  wood,  though 
still  in  transit  from  the  forest  to  the  mill, 
and  not  yet  having  arrived  within  the  town 
in  which  was  the  mill  where  it  was  designed 
to  reduce  It  to  pulp,  was  neverthdesa  "&Ba- 
ployed,"  within  the  meaning  of  the  statute, 
'in  the  mechanic  arts,"  and  was  so  employ- 
ed in  the  town  in  which  was  the  mill  which 
was  its  ultimate  destination,  namely.  Old 
Town.  In  Ellsworth  v.  Brown,  It  was  held 
that  "logs  designed  to  be  mannfactared  and 
sold  In  some  town  othw  than  that  in  which 
their  Dvnier  resides,  but  In  which*  on  the 
lat  day  ot  April  he  occnples  a  mill,  store,  or 
wharf,  are  rightfully  taxable  in  such  towut 
and  not  In  the  town  where  the  owner  re- 
sides, although  th^  may  not  on  the  Ist  day 
of  April,  in  the  year  for  whiA  the  tax  la 
assessed,  have  actottlly  anlTed  within  the 
corporate  limits  of  such  town."  In  Farm* 
Ingdale  v.  Berlin  Hills  Co..  logs  whldi  wcnre 
intended  by  the  owne^  for  manufacture  in 
a  mill  In  a  town  othw  than  that  ia  whldi 
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the  owner  lefiidea,  anfl  wbldi  were  In  Inor 
■It  to  tbe  min.  Init  wblch  bad  not;  m  tbe 
iBt  day  of  April,  arrived  In  the  town  where 
the  mill  was  sltnatedi  were  held  to  be  em- 
ph^ed  in  the  trade  or  bnalnesB  of  that  mill 
<m  that  day,  within  the  meaning  and  pur- 
pose of  the  statute,  and  ao  taxable  in  that 
town. 

Upon  careful  consideration,  the  court  la 
of  oplulMi  that  tbe  fact  that  these  loss  while 
In  transit  were  taken  from  tbe  river  In 
Bradley,  cut  into  convenient  lengths  for 
handling  and  use,  and  stored  until  Uiey 
could  be  conveniently  removed  to  tbe  mill 
where  they  were  to  be  converted  Into  palp, 
and  so  remained  in  Bradl^  until  April  1, 
1806,  does  not  take  them  out  of  the  rule  es- 
tablished by  the  cases  above  cited.  The 
wood  was  stUl  In  transit  No  doubt  tbe  cut- 
ting up  process  at  the  mill  in  Bradley  aided 
and  facilitated  the  final  reduction  of  the 
wood  into  pnlp,  and  perhaps  in  a  certain 
broad  sense  was  one  of  tbe  processes  of  tbe 
mechanic  arts  in  which  the  wood  was  being 
employed.  But  the  real  process,  the  one  to 
wblcb  we  think  tbe  statute  was  intended 
to  apply,  was  carried  on  In  the  mill  In  Great 
Works.  It  was  In  that  mill  that  the  wood 
was  "employed"  in  the  mechanic  arts  by  rea- 
son of  its  being  designed  to  be  reduced  to 
pulp  there.  Fannlugdale  v.  Be'rlln  Co.,-  su- 
pra. All  the  rest  was  preliminary  and  pre- 
paratory. The  statute  looks  to  the  real  em- 
ployment, and  not  to  the  preparations  for  It. 

It  is  claimed  that  the  result  Is  affected  by 
the  fact,  as  claimed,  that  the  two  yards,  one 
on  each  side  of  the  river,  were  contiguous, 
and  that  each  was  a  part  of  one  and  tbe 
same  plant  We  think  that  matters  not  If 
it  were  so,  It  would  still  be  true  that  the  ul- 
timate destination  of  the  wood,  for  employ- 
ment in  the -mechanic  arts,  was  the  Qreat 
Works  Boda  mill  In  Old  Town. 

Hence  we  conclude  that  this  wood  was  not 
taxable  by  the  town  of  Bradley. 

Judgment  for  the  defendant 


INHABITANTS  OF  WELLINGTON  v.  IN- 
HABITANTS OF  COBINNA. 

(Sapreme  Judicial  Court  of  Maine.   June  11, 
1908.) 

1.  Tbxal  (I  168*)— DiBECTioN  or  Vebdict. 

It  Is  a  well-establisbed  rule  in  this  state 
that  tbe  coart  may  piwerly  Instruct  the  jury  to 
return  a  verdict  for  either  party  when  It  Is  ap- 
parent that  a  contxaiy  vezcuet  wonld  not  be  al- 
lowed to  stand. 

[Ed.  Note.— For  other  cases,  sea  TriaL  Csnt 
IMg.  S  876 ;  Dec  Dig.  {  16a*] 

2.  Paufebs  (i  89*)  —  SUPPOM  —  LOOAI  Ati- 
THonrms  Liabl*  —  Nones— Susticiilncy— 
Waivd. 

AlQioagh  a  pauper  notice,  given  by  the 
overseen  of  the  poor  of  a  plaintiff  town  to  tbe 
overseers  of  the  poor  of  the  defendant  town, 
states  that  tbe  panper  named  therein  "and  wife 


and  dilldcen"  have  fallen  Into  distzess,  but  fails 
to  state  either  the  names  or  the  number  of  the 
children,  and  In  that  respect  is  an  insaffldent 
compliance  with  the  statnte,  yet  the  overseers  of 
the  poor  of  the  defendant  town,  as  the  author- 
ized agents  of  the  town,  may  waive  any  objec- 
tion arisine  from  such  an  informality  or  defect 
in  the  notice;  and,  if  they  accept  such  notice 
without  objection  as  a  suffiamtly  definite  state- 
ment of  the  facts,  they  must  be  deemed  to  have 
waived  any  objection  arising  from  the  failnie- 
of  the  notice  to  give  a  more  definite  deserip^n. 

[Bd.  Note.— -For  other  casee.  see  Paimeia, 
Cent  Dig.  1 178;  Dea  Dig.  {  89l*] 

8.  Faxtpess  (S  25*)  —  Strppoar  —  Looaz.  Au- 
THOBiTiEs  Liable— Estoppel. 

Where  tbe  overseers  of  the  poor  (ME  a  de- 
fendant town  failed  to  return  an  answer  within 
two  months,  as  required  by  Bev.  St  c  27,  §  40, 
to  a  pauper  notice  sent  to  tbem  by  the  overseers 
of  the  poor  of  the  plaintiff  town  in  compliance 
with  the  provisims  of  section  88  of  said  chap* 
ter,  and  rspsecnting  that  the  pauper*  named  m 
the  notice  had  a  le^  settlemoit  In  the  defend* 
ant  town,  and  requesting  bis  removal,  held  that, 
while  under  the  provision  of  the  aforesaid  section 
40  the  defendant  town  was  estojved  to  deny 
that  the  settlement  of  the  pauper  was  la  any 
other  than  the  ^Intiff  town,  yet  the  defmdant 
town  was  not  precluded  from  showiw  that  the- 
settlement  was  in  fact  in  the  plaintiff  town. 

[Ed.  Note.— For  other  cases,  see  Paupers,. 
Cent  Dig.  I  110;  Dec  DigTTw.*] 

4.  BviDBNca  (I  83*)— Faitpibs  (I  52*)— Pbjb- 
suuPTioit  or  Lboalttt  —  Suppobt  —  LOOAL- 
AuTuoBinEs  Liable— De  Facto  Ofticebb. 

Where  the  record  of  a  plaintiff  town,  which 
had  brought  an  action  against  tbe  defendant 
town  in  a  pauper  matter,  failed  to  show  that 
the  overseers  oi  the  poor  of  the  plaintiff  town 
were  elected  hj  ballot  or  major  vote,  held,  that 
such  failure  was  not  a  fatal  defect,  it  being  pre- 
sumed, in  the  absence  of  any  evidence  to  the 
contrary,  that  the  town  proceeded  in  the  naual 
and  legal  manner ;  and,  even  if  the  record  were 
not  thus  to  be  (credited.  It  would  be  snffldent  for 
the  plaintiff  town  to  prove  that  the  pauper  snp- 
pUes  were  fnmUhed  by  a  majority  of  tbe  act- 
ing overseers  ol  the  poor  the  plaintiff  town, 
and  that  notice  was  given  by  one  of  the  acting 
overseers. 

[E^.  N'ote. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  105;  I>ec.  Dig.  I  83;*  Paupers, 
Cent  Dig.  i  230;  Dec.  Dig.  S  52.*] 

5.  Pleading  ({  287*)— Sionatubb— Uase  or 
Pabtt. 

Where  tbe  legality  of  a  marriage  was  de- 
nied on  the  ground  that  tbe  divorce  obtained  by 
the  wife  from,  a  former  husband  was  invalid 
for  the  reason  that  the  libel  was  not  signed  by 
the  wife,  and  it  appeared  that  the  wife  was  un- 
able to  write  her  name,  and  the  libel  was  signed 
by  mark,  and  that  the  maiden  name  of  tbe  wife 
was  Mary  Jane  Farrar,  and  that  her  name  aft- 
er she  married  her  first  husband  was  Mary  Jane 
Meara,  and  tliat  she  was  represented  in  tbe  libel 
to  be  Mary  Jane  Mears,  but  that  her  counsel  in- 
advertently wrote  her  maiden  name  so  that  her 

h«r 

signature  appeared  to  be  "Mary  Jane  X  Far- 
nark 

rar,"  instead  of  Haty  Jane  Hears,  and  there 
was  evidence  to  show  that  she  made  the  mark 
for  the  name  of  Maiy  Jane  Mears,  and  not 
Mary  Jane  Farrar,  Aeld,  that  there  was  no  room 
for  doubt  respecting  the  identity  of  the  libelant 
and  the  person  who  made  her  mark  on  the 
libel,  and  that  tbe  decree  of  divorce  was  valid. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  853;  Dec.  Dig.  $  287.*] 
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■e.  PAUPEB8  (I  20*)— SBTTLKianT. 

In  this  state  there  aie  distiDct  and  separate 
Jtatntea  cooceminic  lUesitimate  diildien;  one 
zelating  to  their  pauper  aattlement,  and  one  re- 
latins  to  their  T]«ht  of  inheritance.  The  stat- 
ute declaring  that  when  the  parents  of  sach 
-children  intermarry  they  are  deemed  legitiiiiate 
and  have  the  settlement  of  their  father,  applies 
to  the  pauper  settlement  of  illesttimate  children 
of  parents  vho  are  livinf  toffe^er  in  a  state  of 
adultery  at  the  time  of  th.e  birth  of  such  chil- 
dren. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent.  Dig.  f  83 ;  Dec.  Dig.  |  20.*1 

7.  Paupers  (I  20*)— SirruaiKNT. 

Where  four  children  were  bom  to  parents 
who  were  IlYiog  together  In  adultery  at  the  time 
of  the  birth  of  such  children,  but  wno  afterward 
intermarried,  held,  that  under  the  provisions  Of 
Rer.  St.  c.  27,  {  1,  par.  3,  audi  children  are 
deemed  legitimate,  and  hara  tite  pauper  settle- 
ment of  their  father. 

[Ed.  Note.— For  other  cases.  Me  Panpexi^ 

Cent  Dig.  g  83 ;  Dec  Dig.  8  20.*] 

&  BtTFnciBNOT  OF  BVIDENOB. 

Id  the  case  at  bar,  held,  that  the  l^al  evi- 
dence in  the  case  would  not  npport  a  verdict 
for  the  defendant  town. 

(Official.) 

Bzceptlons  from  SniHvme  Judicial  Court, 
Piscataquis  County,  at  Law. 

Assumpsit  by  the  Inhabitants  of  Welling- 
ton against  the  Intaabltanta  of  Corlnna.  Ver- 
dict for  plalntlftt  and  defendant  excepts. 
Sxoqttlons  orerrnled. 

Action  of  aBsnnqwIt,  brought  against  tlie 
defendant  town  to  recover  the  expense  In- 
-curred  by  the  plaintiff  town  for  pauper  sup- 
plies fnmlsbed  to  one  Frank  M.  Moody,  his 
vrife,  and  four  minor  .children,  and  whose 
pauper  settlement  was  alleged  to  be  In  the 
defendant  town.  Writ  dated  August  17, 
1906.  Flea,  the  general  Issue,  with  brief 
statement  as  follows: 

"That  the  woman  called  Jane  Moody  is  not 
the  legal  wife  of  Franlc  M.  Moody. 

"That  the  children  called  Jennie  Moody, 
Harry  Moody,  Herbert  Moody,  and  Benny 
Moody  are  not  the  legal  children  of  Frank 
M.  Moody. 

"That  Frank  M.  Moody  had  no  legal  wife 
and  no  legal  childron  at  the  date  of  this 
writ  In  this  action. 

**That  Frank  M.  Moody  had  no  legal  wife 
and  no  I^I  children  at  the  time  of  the  al- 
leged furnishing  of  supplies,  as  set  out  In 
this  writ  In  this  action." 

Tried  at  the  February  term,  1907,  Supreme 
Judicial  Court,  Piscataquis  county.  At  the 
conclusion  of  the  evidence  tbe  presiding  jus- 
tice directed  the  Jury  to  return  a  verdict  for 
the  plaintiff  town  for  the  amount  claimed  in 
the  writ,  with  interest  from  the  date  of  the 
writ,  and  thereupon  the  Jtiry  returned  a  ver- 
dict for  tbe  plaintiff  town  for  $218.88.  To 
this  ruling  the  defendant  town  excepted,  and 
also  took  exceptions  to  the  admission  of  cer- 
tain evidence  during  the  trial. 

The  case  appears  in  the  opinion. 


Argued  before  BUERT.  C  and  WHITE- 
HOUSE,  SAYAOB^  BPBAR,  GOBNISH.  and 

KINO,  JJ. 

Hudson  ft  Hudson,  for  plaintiff.  J.  B.  ft 
F.  C.  Peaks  and  Charles  W.  Hayes,  for  de- 
fendant. 

WHITEHOUSB,  J.  Tbll  la  an  action  of 

assumpsit,  brought  to  recover  the  expense  In* 
curred  by  the  plaintiff  town  for  panper  sup- 
plies furnished  between  Fdimacy  21,  IflOft. 
and  June  4.  1905,  to  Vnak  tL  Moody,  bla 
wife,  and  four  minor  children.  After  the 
Introduction  of  evidence  was  closed  on  both 
sides,  the  presiding  Judge,  on  motion  ot  Uie 
plaintura  counsel,  directed  tbe  jury  to  n- 
turn  a  verdict  In  fsTor  of  the  plalntlfr  for 
the  amount  dalmed  In  the  writ  with  Inters 
est  nie  jury  thereupon  returned  a  rerdict 
for  the  plaintiff  for  9218.83.  case  comes 
to  the  law  court  on  excqrticnia  to  this  rul- 
ing, apd  also  to  tbe  admission  of  certain  evi- 
dence during  the  progress  of  the  trlaL 

It  is  a  well-established  and  familiar  rule 
of  procedure  In  this  state  that  the  coort  may 
pn^erly  instmct  the  jury  to  return  a  ver- 
dict for  either  party  when  it  is  apparent 
that  a  contrary  verdict  would  not  be  allow- 
ed to  stand.  Bennett  v.  Talbot,  90  Me.  229, 
38  Atl.  112; ,  Bank  v.  Sargent.  85  M&  349,  27 
Atl:  192,  and  cases  dted.  In  Woodstock  v. 
Canton,  91  Me.  62,  39  AQ.  281,  It  clearly  ap- 
peared from  the  testimony  Introduced  by  the 
plaintiff,  which  was  not  contradicted  In  any 
material  point,  that  tbe  pauper  had  gained 
a  settlement  In  the  defendant  town,  and  the 
presiding  Justice,  finding  that  the  evidence 
would  not  authorize  a  verdict  for  the  de- 
fendant, directed  the  jury  to  return  a  ver- 
dict for  the  plaintiff.  In  the  opinion  of  the 
law  court  overruling  the  exceptions  to  this 
order  the  following  quotation  Is  made  trmu 
Heath  T.  Jaqultb.  68  Me.  4S3,  viz.:  "It  would 
be  but  an  Idle  ceremony  to  submit  the  case 
to  tbe  Jnry  by  instructions  authorizing  them 
to  And  for  a  par^,  when  he  has  totrodaced 
no  evidence  wblcb  would  authorize  it,  and 
when,  If  they  find  a  verdict  in  his  favor,  it 
would  be  the  duty  at  the  court  to  set  It  aside 
because  there  was  no  evidence  to  support  It" 
See,  also.  Young  v.  Chandler,  102  Me.  251,  08 
Atl.  639. 

The  question,  accordingly,  presented  for 
the  determination  of  the  court  In  the  case 
at  bar  Is  whether  the  mat^lal  and  admis- 
sible evidence  In  the  case  afforded  soffldent 
proof  to  support  a  verdict  in  favor  of  the 
defendant  If  not.  and  It  would  have  been 
the  duty  of  the  court  to  set  aside  sudi  a  ver- 
dict If  it  had  been  rendered,  the  ruling  of 
the  presiding  Justice  directing  a  verdict  for 
tbe  plaintiff  was  obviously  correct 

It  was  not  in  controversy  that  the  supplies 
charged  In  the  plaintiffs'  account  were  ac- 
tually fumished  by  the  plaintiff  town  during 
the  period  above  stated,  and  that  they  were 


•Fn  other  cues  see  same  tople  and  wotloa  NUllBBR  In  Deo.  *  Am.  Digs.  U07  to  dats^  A  Bvorter  ladans 
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neceeBary  for  tbe  rdlef  of  Frank  U.  Moody 
and  hla  family,  copglgtlpg  of  Mary  J.  Moody, 
who  was  UThif  with  him  aa  bU  wife,  and 
their  fOnr  minor  ADdroD  named  In  tiie  dec- 
laration, and  that  the  oqiendltaree  fOr  which 
the  plalntifl  town  aeOks  reimbnrsement  in 
this  action  were  actually  made  the  town 
for  the  anpidiea  thm  fnmiBhed.  It  was  sat- 
lafactorlly  estaUlahed  by  Qncontradlcted  evi- 
dence ttiat  the  Boi^lleB  in  qnesUon  were  re* 
ceired  and  conanmed  In  tlie  fiunOy  of  Frank 
M.  Moody,  composed  of  the  memben  abore 
stated,  with  fall  knowledge,  on  the  part  of 
Frank  M.  and  Mary  J.  Moody,  that  they  were 
pauper  snnilles,  and  that  the  prices  charged 
therefore  were  reasonable.  It  also  appeared 
that  two  notices,  dated  March  28,  1904,  and 
March  22,  1906,  respectively,  were  seasonably 
given  by  the  plalotlff  town  to  the  defendant, 
pnrportlDg  to  state  the  facts  respecting  the 
Moody  family  in  question,  In  compliance  with 
section  89,  c.  27,  Rev.  St,  and  representlog 
that  they  bad  a  \egal  settlement  In  the  de- 
fendant town,  and  requesting  their  r^oval. 

It  is  admitted  that  no  answer  was  retnmed 
to  these  notices  by  the  overseers  of  the  de- 
fendant town  within  two  months,  aa  required 
by  section  40,  c.  27,  Rev.  St,  stating  their 
objections  to  the  removal ;  but  the  defendant 
town,  besides  interposing  an  objection  to  the 
sufficiency  of  the  first  notice,  now  Invokes 
the  rule  of  law  settled  In  Turner  v.  Bruns- 
wldc,  S  Qreenl.  SI,  that  while,  under  the  pro- 
visions of  the  statute  last  cited,  the  defend- 
ant is  estopped  to  deny  that  the  settlement 
of  the  paupers  in  question  la  In  any  other 
than  the  plaintiff  town  of  Wellington,  It  la 
not  precluded  from  showing  that  It  was  in 
fact  in  that  town.  The  defendant  claims 
that  there  is  evidence  showing  that  pauper 
settlement  of  Frank  M.  Moody  was  In  fact 
in  the  town  of  Wellington  daring  the  period 
in  question.  But  the  defendants*  principal 
contention  appears  to  be  in  accordance  with 
the  defense  set  up  In  his  brief  statement  that 
«ven  If  the  settlement  of  Frank  M.  Moody 
himself  was  In  the  defendant  town,  Mary  J. 
Moody  was  not  his  lawful  wife,  and  had  a 
s^arate  settlement  of  her  own,  and  the  four 
minor  children  were  lll^tlmate,  and  had  a 
separate  settlement  derived  from  their  moth- 
er ;  and,  if  such  were  the  fact  It  Is  conceded 
that  the  defendant  would  not  be  estopped  to 
show  It  by  reason  of  Its  failure  to  return  an 
answer  to  the  plaintiffs'  notices  above  speci- 
fied.  Glenbum  v.  Oldtown,  63  Me.  682. 

These  objections  urged  by  the  defendants' 
counsel  in  support  of  tbe  exceptions  will  be 
considered  in  their  order,  and  tbe  concluslona 
of  the  court  stated  without  extended ,  dis- 
cussion of  the  testimony. 

With  respect  to  the  objection  to  the  suffi- 
ciency of  the  notice  from  the  plaintiff  to  the 
defendant  town,  dated  March  28,  1901,  the 
Btatnte  above  dted  xvovldes  that  overseen 
'•shall  s^nd  a  written  notice  •  *  •  itat> 
ing  the  fiicta  respecting  a  person  diargeable 


In  their  town,  to  the  overseers  of  the  town 
where  his  settlement  la  allied  to  he,  re- 
q;qeBtlng  than  to  remove  Um,  which  they 
may  da"  The  statement  ot  'Vacts"  most 
contain  a  snffldenCly  definite  description  of 
the  person  whose  distress  haS  been  relieved 
to  enable  the  overseers  receiving  the  notice^ 
at  least  by  reasonable  Inquiry,  to  establish 
the  Identl^  of  the  person  described.  Thorn- 
aston  V.  Oresnbuah,  08  Me.  140, 66  Atl.  621. 

The  notice  in  qnestlon  of  March  28,  1904, 
states  that  "Frank  M.  Moody  and  wife  and 
chlldroi'*  have  fallen  Into  dtetress,  etc.  It 
falls  to  give  either  the  names  or  the  number 
of  the  children,  and  in  that  respect  la  obvi- 
ously an  Inaufficlent  compliance  with  flie 
statute  as  Interpreted  by  the  court  But, 
OB  the  authorized  agents  of  tbe  town,  the  over- 
seers of  the  poor  may  waive  any  objection 
arising  from  such  an  Informality  or  defect 
in  the  notice.  Unity  v.  Thomdlke,  15  Me. 
182.  Although  the  overseers  of  the  defendant 
town  failed  to  make  any  reply  to  this  notice 
within  two  months,  It  appears  that  on  the 
4th  of  the  following  February,  an  answer 
was  In  fact  returned  by  them,  as  follows, 
viz.: 

"We  send  you  herewith  check  for  amount 
of  the  inclosed  bill  for  medical  attendance  on 
Frank  Moody.  Please  receipt  bill  and  return 
and  In  regard  to  the  bill  of  $73.49  for  sup- 
plies furnished  said  Moody  and  family,  we 
will  say  that  upon  investigation  It  does  not 
appear  clear  to  us  that  Mrs.  Moody  and  chil- 
dren are  paupers  of  this  town.  It  will  be 
further  Investigated  and  what  bills  you  have 
for  the  support  of  Frank  Moody  himself  we 
will  settle  and  investigate  the  other." 

It  appears  from  this  lettv,  which  was  au- 
thorized by  a  majority  of  the  overseers  of 
the  defendant  town,  that  the  notice,  to  which 
thU  was  a  reply,  was  accepted  without  ob- 
Jectlon  as  a  sufficiently  definite  statement  of 
the  facts  to  enable  tbe  overseen  to  InveBtl* 
gate  the  question  of  the  liability  of  the  de- 
fendant town  for  the  support  of  the  "wife 
and  children"  of  Frank  M.  Moody.  The 
overseen  thereby  admitted  that  "Mrs. 
Moody  and  children"  were  sufficiently  iden- 
tified to  them,  and  they  mnst  be  deemed 
to  have  waived  any  objection  arising  from 
the  failure  of  the  notice  to  give  a  more  defi- 
nite description.  York  v.  Penobscot  2  GreenL 
1;  Elmbden  V.  Aogosta,  12  Mas8.30T;  Shutes- 
hnry  v.  Oxford,  16  Mass.  102;  Weymouth 
V.  Gtorliam*  22  Me.  S8S;  Auburn  v.  WUton, 
74  Meu  437. 

The  notice  of  Mardi  22,  1005,  was  ad- 
mitted, without  obJecti<m  arising  from  any 
alleged  defect  or  Informality  therein,  and  it 
appean  to  be  anffidoit  It  states  that 
Frank  M.  Moody  and  hla  wife,  Jane  Moody, 
and  their  four  minor  children  have  fallen 
Into  distress,  etc.  Gonstmed  In  connection 
with  the  information  already  xHMseased  by 
the  overseen,  as  disdosed  by  their  letter  of 
the  preceding  month  above  quoted,  this  no- 
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tlce  tmqnestloiiably  afforded  tbe  defendant 
overseers  all  the  Information  which  they 
desired  In  regard  to  the  Moody  family  at 
that  time.  Holden  t.  Glenbnm,  63  Me. 
579;  Woodstock  t.  Bethel.  66  Me.  569. 

The  defendant  further  objected  to  the  In- 
troduction of  the  notices  on  the  ground  that 
the  record  of  the  election  In  the  plaintiff 
town,  for  each  of  the  years  1904  and  1906, 
fails  to  show  that  the  overseers  of  the  poor 
were  elected  "by  ballot"  or  "by  major  Tote." 
The  records  for  each  of  these  years  stat^ 
that  the  town  "voted  and  chose"  the  per- 
sons named  "overseers  of  the  poor."  Sec- 
tions 12  and  14  of  chapter  4  also  provide 
that  oreraeers  of  the  poor  shall  be  chosen 
"by  major  vote"  and  "by  ballot."  In  this 
case  the  record  Is  silent  as  to  the  mode  of 
choice.  The  town  "voted  and  chose"  the 
overseers  of  the  poor.  But  in  the  absence 
of  any  evidence  to  the  contrary,  it  la  to  be 
presumed  that  the  town  proceeded  In  the 
usual  and  legal  manner.  "Omnia  prsesumun- 
tnr  rite  esse  acta."  If  the  record  is  not  im- 
peached, It  Imports  a  legal  choice,  and  the 
overseers  are  presumed  to  have  been  legally 
elected.  Musaey  v.  White,  3  Oreenl.  290; 
Blanchard  v.  Dow,  32  Me.  557;  Getty  t. 
Herrick,  ST  Me.  219.  32  Atl.  882. 

But  even  If  the  record  were  not  thus  to  be 
credited.  It  was  sufficient  for  the  plaintiffs 
'to  prove  that  the  supplies  were  furnished  by 
a  majority  of  the  acting  overseen  of  tiie 
poor,  and  that  notice  was  given  by  one  of 
the  acting  oTStseers.  New  Portland  t.  King- 
field,  65  M&  172;  Belfast  t.  MorrUl.  66  Me. 
680. 

Vnth  respect  to  tbe  second  proposition,  It 
satisfactorily  appears  from  uncontradicted 
twtlmony  ttutt  fiwm  February  21,  190^  to 
June  4,  1905,  tbe  period  during  whtcdi  the 
supplies  In  question  were  furnished,  Frank 
M.  Moody  had  hia  pauper  settlement  In  the 
defendant  town  of  Corlnna,  and  not  In  the 
plaintiff -tovrn  of  Wellington.  It  has  been 
seen  that  no  written  denial  was  - returned 
to  the  overseers  of  the  plaintiff  town  within 
two  months  fnnu  the  receipt  of  either  of 
the  notlcn  abore  considered;  and,  while  Hie 
defendant  was  not  thereby  preclnded  from 
showing  in  defense  that  Moody's  settlement 
was  in  fact  in  the  plaintiff  town,  there  is  not 
sufficlrat  evidence  In  the  case  to  support  that 
conclutdon.  He  had  a  derivative  settlement 
in  the  town  of  Corinna,  and  he  nerer  lived 
in  any  other  town  five  conaecntlTe  years, 
after  arriving  at  tbe  age  of  21  years,  wltt^ 
out  receiving  supplies  as  a  pauper.  In  reply 
to  a  notice  from  tbe  overseers  of  tbe  plaintiff 
town  datod  E^broaiy  1<^  IWOt  representing 
that  "Frank  M.  Moody  and  family"  had  fall- 
en Into  distress,  and,  that  their  settlonent 
was  In  the  defendant  town,  a  letter  was  re- 
turned by  the  overseas  of  Corinna,  under 
date  of  FetHTuary  22,  1900,  saying,  *^e  are 
sattsfled  that  this  town  is  not  the  place  of 
tbe  lawful  settlement  of  the  said  Frank 
Moody  family.'  We  own  Mm."  And  It  ac- 


cordingly appears  from  exhibits  In  the  case 
that  the  defendant  town  paid  to  tbe  plain- 
tiff five  differoit  bills  for  the  support  of 
Frank  M.  Moody  during  the  years  1904  and 
1005,  and  in  tbe  winter  of  1906  paid  an- 
other bill  for  his  support  to  the  town  of 
Dexter.  It  iB  true  that  the  defoidant  ts 
not  absolutely  preclnded  from  contesting  the 
settlement  by  the  acts  of  Its  overseers  In  fur- 
nishing or  paying  for  supplies  for  tbe  sup- 
port of  tbe  pauper,  or  by  their  admissions 
and  declarations  made  In  their  written  an- 
swers to  notices  received,  for  It  Is  not  within 
the  scope  of  their  authority  to  create  or 
change  the  settlement  of  paupers^  Bat  such 
payments  for  support,  and  such  admissions 
and  declarations,  are  important  evidential 
facts  bearing  upon  tbe  question  of  UaUllty. 
Weld  V.  Farmtngton.  68  Me.  801. 

But  as  already  noted,  the  principal  con- 
troversy between  the  parties  arose  upon  the 
defendants'  contention  that  Mary  Jane 
Moody,  the  woman  who  was  living  with 
Frank  M.  Moody  when  tbe  sumplies  in  qoes- 
tion  were  furnished,  and  was  represented  In 
the  notices  to  be  his  wife,  was  not  in  fact 
bis  lawful  wife,  and  that  the  four  minor 
children  mentioned  in  the  notices  were  not 
his  legitimate  children.  And  It  is  conceded 
that  the  defmdant  Is  not  estopped  to  doiy 
the  settlement  of  the  allied  wife  and  ctail- 
dren  by  reason  of  Its  failure  to  return  a 
written  denial  to  the  plaintiff  town  within 
two  months  from  the  receipt  of  their  notlcea, 
unless  It  appears  Uiat  thi^  wete  the  -wife 
and  children  of  Frank  M.  Moody,  and  tliat 
testimony  tending  to  negatlra  Hiat  fact  was 
admistible.  Holden  v.  Qlenbnrn,  68  Me.  ST9. 

Frank  M.  Moody,  tiie  pauper  In  question, 
was  divorced  from  his  first  wlf^  Llllie  B. 
Moody,  In  December,  1804,  and  M<premb»  26, 
1896,  married  Mary  Jane  Ksnxtk  whose 
maiden  name  was  Mary  Jane  Farrar,  but 
she  had  a  lawful  husband  living  named  John 
A.  Mears,  who  was  then  soring  a  sentence 
of  imprlBonmoit  in  the  state  prison  for  10 
years  for  the  crime  of  rape,  and  this  mar- 
riage to  Moody  was  therefore  unlawful,  and 
their  children  Illegitimate.  On  the  7th  of 
October,  1908,  however,  having  learned  pre- 
sumaUy  that  under  our  stetutes  only  a  life 
sentence  In  state  prison  would  dissolve  tbe 
Ixmds  of  matrimony  without  legal  process, 
Mary  Jane  Hears  obtained  a  decree  ct  di- 
vorce from  John  A.  Mears,  in  Hie  Suprone 
Judicial  Court,  and  on  the  15th  of  the  same 
month  was  lawfully  Joined  in  marriage  to 
Frank  M.  Moody.  Tbe  four  minor  chlldrai 
in  question  were  bom  after  her  supposed 
marriage  to  Moody  In  1896,  while  John  A- 
Mears  was  weeylag  bis  sent»ice  in  state 
prison,  and  they  were  the  iwogeny  of  Frank 
M.  Moody  and  Mary  Jane  Mears,  afterward 
Mary  Jane  Moody.  Thereupon  the  plaintiff 
Invokes  paragraph  S,  t  1,  c.  27,  Rev.  St, 
which  declares  that:  'Illegitimate  cUldreo 
have  the  settlement  of  their  mother  at  the 
time  of  their  Urth,  but  when  flie  parrate  of 
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such  diUdren  bom  after  Marcb  24,  1861  in- 
termarry, they  are  deemed  legitimate  and 
have  the  settlement  of  their  father."  The 
language  of  this  statute  Is  clear  and  nnam- 
bignoas,  and  It  must  be  presumed  to  mean 
what  It  has  so  plainly  expressed.  When 
clear  and  unequlTocal  language  Is  used 
which  admits  of  only  one  meaning,  it  is  not 
permissible  to  interpret  what  bad  no  need 
of  Interpretation.  Endlich  on  Interpretation 
of  Statutes,  S  4;  DaTls  v.  RandaU,  97  Me. 
36,  S3  Atl.  835.  Tbe  Justice  and  humanity 
of  the  statute  hare  been  illustrated  In  sever- 
al Instances  which  bare  been  brought  to 
the  attention  of  tbe  court  since  Its  enact- 
ment Sllnot  V.  Bowdoln,  75  Me.  206;  Gardi- 
ner T.  Manchester,  88  Me.  249.  33  Atl.  990. 
And  there  Is  nothing  in  Its  character  and 
purpose  or  practical  operation  which  would 
afford  any  justlficatton  for  departing  from 
tbe  rule  of  literal  interpretation  in  applying 
It.  The  obvious  purpose  of  It  was  to  pro- 
mote the  moral  welfare  of  the  people  pre- 
serving the  family  in  Its  entirety,  and  pre- 
venting the  separation  of  innocent  children 
from  their  parents  in  the  event  of  their  fall- 
ing into  distress  and  needing  relief  under 
the  panpOT  laws. 

But  the  counsel  Insists  that  this  statute  !■ 
not  to  be  construed  to  apply  to  the  pauper 
settlement  of  illegitimate  children  of  parents 
who  were  living  together  In  a  state  of  adul- 
tery at  the  time  of  the  birth  of  such  cbildroi, 
and  cites  Sams  v.  Sams,  85  Ey.  396,  S  S.  W. 
693,  in  support  of  this  contention.  But  the 
question  before  the  Kentucky  court  in  that 
case  involved  the  rights  of  Inheritance  of 
illegitimate  children,  and  had  no  reference 
to  their  pauper  settlement.  ISie  statute 
there  construed  reads  as  follows :  "If  a  man , 
having  bad  a  child  by  a  woman,  shall  after- 
wards marry  her,  such  child  or  Its  descend- 
ants if  recognized  by  htm  before  or  after 
marriage,  shall  be  deemed  legitimate."  And 
it  was  held  by  the  court  that  the  statute  did 
not  apply  to  that  class  of  cases  where  a  hus- 
band iias  violated  bis  marriage  vows  and  be- 
come the  father  of  children  by  an  adulterous 
intercourse  with  another  woman  during  tbe 
marital  relation,  The  reason  for  this  con- 
clusion Is  thus  stated  by  the  court:  "It  can 
scarcely  be  supposed  that  any  law  would 
have  been  enacted  by  which  the  children  of 
the  adulterous  Intercourse  would  be  made 
legitimate  that  they  might  Inherit,  with  the 
children  of  the  lawful  wife,  equal  parts  of 
the  estate.  Such  a  statute.  If  so  construed, 
would  only  Invite  the  husband  to  desert  his 
wife,  and  the  woman  of  easy  virtue  to  en- 
courage tbe  violation  of  his  marriage  vows 
that  she  might  some  day  become  his  lawful 
wife  and  her  children  the  rightful  heirs  of 
the  estate." 

It  is  unnecessary  to  consider  whether  this 
court  would  have  reached  the  same  conclu- 
sion respecting  the  construction  of  a  statute 
manifestly  designed  for  the  protection  of  in- 
nocent children  who  were  not  morally  re- 


sponsible for  the  conduct  of  their  parents. 
It  Is  sufficient  to  note  that  the  decision  of 
tbe  Kentucky  court  related  solely  to  the 
right  of  Inheritance  of  lll^timate  ctilldren, 
and  that  the  same  conBideratl<us  of  public 
policy  are  not  Involved  In  the  construction 
of  a  statute  regulating  their  pauper  settle- 
ment In  this  state  there  are  distinct  and 
separate  statutes  concerning  illegitimate 
children ;  one  relating  to  their  pauper  settle- 
ment, and  another  relating  to  their  rights  of 
inheritance.  See  Lyon  v.  Lyon,  88  Me.  395, 
84  Atl.  180.  Under  the  provisions  of  the  lat- 
ter statute  a  parent  may  legitimize  his  il- 
legitimate children  without  marrying  tbe 
mother.  "If  the  father  of  an  illegitimate 
child  adopts  him  into  his  family,  or  in  writ- 
ing acknowledges  before  a  Justice  of  the 
peace  that  he  is  the  father,  such  child  is  the 
heir  of  bis  father." 

But  It  may  well  be  questioned  whether  the 
case  at  bar  foils  within  tbe  class  represent- 
ed by  tbe  Koitucky  case.  It  is  true  that  the 
marriage  between  Frank  M.  Moody  and 
Mary  Jane  Mears  November  26,  1896,  took 
place  before  tbe  divorce  was  obtained  from 
John  A.  Mears,  who  was  then  In  state  pris- 
on. It  appears,  however,  that  all  of  the  re- 
quirements of  the  statutes  respecting  the  rec- 
ord of  their  intentions  of  marriage  and  its 
solemnization,  were  carefully  observed.  They 
lived  together  thereafter  as  husband  and 
wife,  and  the  four  children  in  question  were 
bom  after  that  marriage,  and  there  Is  rea- 
sonable ground  for  the  inference  that  they 
honestly  believed  that  their  first  marriage 
was  a  legal  one,  and  their  children  legitimate 
at  tbe  time  of  their  birth. 

Finally  the  defendant  denies  the  legality 
of  the  second  marriage  of  October  15,  1903, 
on  tbe  ground  that  the  decree  of  divorce  ot>- 
talned  by  Mary  Jane  Mears  from  John  A. 
Mears  in  October,  1903,  was  invalid  for  the 
reason  alleged  that  the  libel  was  not  signed 
by  her.  It  appears  that  the  libelant  was  un- 
able to  write  her  name,  and  was  obliged  to 
make  her  mark.  It  Is  stated  In  the  libel  tliat 
her  maiden  name  was  Mary  Jane  Farrar, 
and  counsel  inadvertently  wrote  the  name  of 
Mary  Jane  Farrar  Instead  of  Mary  Jane 
Hears,  so  that  the  signature  appears  flins: 
b«r 

"Mary  Jane  X  Farrar."  The  libelant  Is  rep- 
mark 

resented  in  the  libel  to  be  Mary  Jane  Mears, 
and  her  counsel  was  permitted  to  testify 
that  In  fact  it  was  Mary  Jane  Mears,  the 
person  named  In  the  libel,  who  made  the 
cross  in  the  signature,  and  In  answer  to  a 
question  by  defendant's  counsel  he  testlOed 
that  she  made  that  mark  for  the  name  of 
Mary  Jane  Mears,  and  not  Mary  Jane  Far 
rar.  There  is  no  room  for  doubt  respecting 
'the  Identity  of  the  libelant  and  the  person 
who  made  her  mark  on  the  libel.  The  oral 
evidence  did  not  contradict  tbe  record,  but 
supported  It  by  establishing  the  Identity  of 
the  poson  who  made  tbe  cross.   It  is  pro- 
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Tided  In  rule  20,  |  6,  c.  1.  Bev,  St,  that 
"when  the  Blgnatnre  of  &  person  Is  requir- 
ed he  must  write  It  or  make  hla  mark." 
The  signature  of  Mary  Jane  Meara  was  re- 
quired, and,  being  unable  to  write,  she  made 
her  mark.  The  cross  mad^  by  her  hand  was 
In  lieu  of  the  name  of  Mary  Jane  Mears. 
The  decree  of  divorce  was  valid. 

All  the  exceptions  taken  to  the  admission 
of  testimony  have  been  shown  to  be  without 
merit  It  clearly  appears  that  October  15, 
1003,  Mary  Jane  Mears  became  the  lawful 
wife  of  Frank  M.  Moody ;  and,  although  the 
four  minor  (Oilldren  In  qnestlon  were  illegit- 
imate at  the  time  of  their  birth,  yet  by  rea- 
son of  the  Intermarriage  of  tbeir  parents 
Frank  M.  Moody  and  Mary  Jane  Moody,  aft- 
er the  divorce  of  the  latter  from  John  A. 
Mean,  these  children  are  to  be  deemed  legit- 
imate nnder  the  pauper  laws  of  this  state, 
and  hare  the  settlement  of  their  fatba  in 
the  defendant  town  of  Gorlnna. 

It  is  the  opinion  of  the  court  that  the  legal 
evidence  in  the  case  would  not  luMwrt  a  ver- 
dict in  favor  of  the  defendant,  and  that  the 
entry  most  accordingly  be 

Excqitloiui  oremled. 


STATE  V.  J.  P.  BASS  PUB.  OO. 

(Supreme  Judicial  Court  of  Maine.    July  15, 
1908.) 

1.  STATims  (M  241*)— CoNatBucnoH  op  Pb- 
NAX.  Statute. 

If  a  peoal  statute  is  equally  susceptible  of 
two  Interpretations,  that  ibonld  be  ad(^ted 
which  gives  the  statute  tbe  effect  evidently  in- 
tended by  the  Legislature. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Geot.  Dig.  I  322;  Dec.  Dig.  |  241.*] 

2.  iHToxiOATnra  Lxquoaa  (|  182*>--Pubuoa- 

TION  OF  ADVKBTTBEUEiraS. 

The  Statute  (Rev.  St.  1903,  c  20^  S  45). 
forbidding  tbe  publication  of  advertlBementa  of 
the  sale  or  keeping  for  sale  of  Intoxicating  liq- 
uors, indudes  advertisements  <tf  Intoxicating  liq- 
uors sold  or  kept  tor  sale  without  tlw  state. 

[lOL  Note.— For  other  cases,  see  IntoxicatlDg 
liquoxs.  Cent  Dig.  1 141 ;  Dec.  Dig.  1 132.*] 

8.  GouuKBOiil  60*)  —  ADTsmmite  liiqcroB 

Sold    OB   KEPT  VOB   SaU   WZTHOtJT  THE 

State. 

By  tbe  act  of  Congress  known  as  the  "Wil- 
son Act"  Intoxicating  liquors  are  to  a  great 
extent  wltbdrawu  from  the  protection  of  the 
conunerce  clause  of  the  United  States  Constitu- 
tion, and  made  subject  to  the  police  powers  of 
tbe  states.  Since  the  act  a  state  In  the  exercise 
of  Its  police  power  may  lawfully  prohibit  the 
advertising  within  the  state  of  intoxicating  liq- 
uors sold  or  kept  (or  sale  without  the  state. 

[Ed.  Note.— For  other  cases,  see  Conunerce, 
Gent.  Dig.  |  gfl;  De&  Dig.  |  WK*] 

(OfflcIaL) 

Agreed  Statement  from  Bangor  Mnnidpal 
Gonrt 

Tbe  J.  P.  BasB  Pabllshlng  Company  was 
convicted  of  publiihlng  advertisements  of 
intoxicating  liquors.  Submitted  on  the  agreed 
statement   Judgment  for  the  State. 


Complaint  to  the  Bangor  mnnlcipal  court 
in  the  dty  of  Bangor,  for  an  alleged  viola- 
tion of  the  {HTOvisions  of  Bev.  St  c  29,  {  45, 
and  which  said  aectlon  reads  as  follows: 

"Whoever  advertises  or  gives  notl(»  of  the 
sale  or  keeping  for  sale  of  Intoxicating  llq- 
Qors,  or  knowingly  pubUsbes  any  newspaper 
In  which  such  notices  are  given,  shall  be 
fined  for  such  offense  the  sum  of  twenty  dol- 
lars and  costs,  to  be  recovered  by  comitlalnt 
One-half  of  said  fine  ^all  be  paid  to  the 
complainant  and  one-half  to  the  town  In 
which  said  notice  Is  published." 

The  body  of  the  complaint  Is  as  followa: 
"Henry  N.  Prlngle,  of  WatervlUe,  in  the 
county  of  Kennebec,  on  the  seventeenth  day 
of  September,  A.  D.  one  thousand  nine  hun- 
dred and  six.  In  behalf  of  said  state,  on  oath, 
complains  that  the  J.  P.  Bass  Publishing 
Ck>mpany,  a  corporation  organized  ondra  the 
laws  of  Maine  and  doing  business  In  said 
Bangor,  In  the  county  of  Penobscot,  Is  the 
owner  and  publisher  of  a  certain  newapaper 
called  the  Bangor  Dally  Commercial,  printed 
and  published  In  said  Bangor;  that  Joseph 
P.  Bass,  M.  Bobert  Harrlgan,  and  Frederidc 
H.  Strickland,  all  of  said  Bangor,  are  the 
owners  of  all  the  stock  of  said  corporatioa, 
and  were  the  officers  and  directors  thereof 
on  the  tenth  day  of  August,  A.  D.  one  thou- 
sand nine  hundred  and  six,  and  the  said  Jo- 
seph P.  Bass,  M.  Bobert  Harrlgan,  and  Fred- 
erick H.  Strickland,  as  such  officers  and  di- 
rectors, did  unlawfully  and  knowingly  cause 
said  newspaper  to  be  printed  and  published 
In  said  Bangor,  on  the  tenth  day  of  Angust 
A.  D.  one  thousand  nine  hundred  and  six. 
In  which  said  newspaper  on  said  tenth  day 
of  said  August  a  certain  notice  or  advertise- 
ment  of  the  sale  and  keeping  for  sale  of  In- 
toxicating liquors  was  printed  and  published 
In  the  words  and  tenor  following,  to  wit: 
[Here  follows  a  fac  simile  of  the  liquor  ad- 
vertisement of  Chaa.  Oallagher  &  Co.,  of 
Boston,  Mass.,  printed  in  the  aald  Bangor 
Dally  Commerdal  August  10,  1906,  stating, 
among  other  things:  'Send  ua  $3.00,  and 
we  will  ship  yon  in  a  plain  sealed  case,  ex- 
press prepaid,  with  no  marks  to  show  con- 
tents, four  foil  quarts  of  Gilbert  Glnb  Pure 
Bye  Whiskey.  Put  It  to  the  test  and.  If  not 
satisfied,  send  It  back.  We  will  stand  tlie 
expense — none  whatever  to  you — and  your 
money  cheerfully  refunded'],  against  the 
peace  of  said  state,  and  contrary  to  tbe  form 
of  the  statute  in  such  case  made  and  pto- 
vlded. 

"Wherefore  the  said  Prlngle  prays  that  the 
said  Bass,  Harrlgan,  and  Strickland  may  be 
apprehended  and  held  to  answer  to  this  com- 
plaint, and  dealt  with  relative  to  the  laine, 
as  law  and  Justice  may  require.** 

On  this  complaint  a  warrant  In  due  form 
of  law  was  Issued  by  said  municipal  court 
and  the  defoidants  were  duly  arraigned  in 
said  mnnidpal  court  where  tliey  i^eaded 
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not  ganty,  and  waived  a  bearing,  and  there- 
upon the  Judge  of  said  municipal  court  ad- 
Judged  them  gnlltr,  and  imposed  a  fine  ot 
$20  and  coats  on  each  defendant,  from  which 
Judgment  an  anteal  was  taken  hr  all  the  de- 
fendants to  the  February  term,  1907,  of  the 
Supreme  JudlcW  Court,  Penobscot  county. 

At  said  February  term  of  said  Supreme 
Judldal  Cburt  an  agreed  atatonent  of  facts 
was  filed,  and  the  case  was  then  r^rted 
to  the  law  court  with  the  following  stlpnla- 
tion :  "Judgment  to  be  rendered  by  the  law 
court  as  the  facts  and  Uie  law  of  the  case* 
may  require." 

The  agreed  statement  of  facts  Is  as  fol- 
lows: 

"It  Is  agreed  that  at  the  time  of  said  alleg- 
ed ofEmse  said  newspaper,  the  Bangw  Dally 
CtHnmerdal,  Including  the  plant,  consisting 
of  printing  presses  boiler,  engine  linotype 
machines,  cases,  type,  papw,  and  printing 
apidiances,  waa  owned  and  ttiat  said  newa* 
poper  was  published  by  the  'J.  P.  Bass  Pub- 
lishing Onnpany,'  a  coiporaUon  duly  or- 
ganised and  exlsUng  nnder  the  laws  ot  this 
state,  and  having  a  otpital  stock  fully  paid 
in  of  forty  thousand  doUars  (940^00(9)  and 
that  said  capital  atodk  1b  and  was  all  owned 
at  ttie  time  of  the  oonunlsslon  ot  the  alleged 
offoise  by  the  respondents  above  named,  to 
wit,  the  10th  day  of  August,  A.  D.  1906,  and 
that  the  notice  of  the  sale  or  keeping  for 
■ale  of  Intnlcating  IIqums  above  named  and 
as  described  in  ttie  complaint  and  warrant 
was  pubUidied  with  the  knowledge  of  and 
by  the  direction  of  the  said  Bass,  Strickland, 
and  Harrigan. 

"It  Is  further  agreed  that  Chas.  Gallagher 
&  Co.,  whose  advertisement  was  all^^  to 
have  been  published  In  the  Bangor  Daily 
Commercial,  carried  on  business  In  the  com- 
monwealth of  Massachusetts,  and  was  l^ally 
authorized  under  the  laws  of  said  conmum- 
wealth  to  sen.  and  keep  for  sale  intoxicating 
liquors. 

"It  is  further  agreed  tiiat  said  advertise- 
ment was  published  in  said  Bangor  Dally 
Commwdal  In  pursuance  of  a  contract  made 
and  altered  Into  In  Boston  aforesaid  through 
the  advertising  agency  of  Julius  Matthews 
between  the  said  Gallagher  ft  Co.  and  the 
said  Julius  Matthews  acting  on  behalf  ct 
and  as  agent  of  said  J.  P.  Bass  PubUsbing 
Company." 

Note. — April  28,  1005,  proceedings  were  in- 
stituted against  the  same  personal  defend- 
ants as  in  this  case  for  an  alleged  violation 
of  the  provialona  of  the  aforesaid  section  45, 
and  that  case  was  also  reported  to  the  law 
court  See  State  v.  Bass  et  aL,  101  Me.  481, 
64  Atl.  SSI- 
Argued  before  EMERY,  G.  J.,  and  WHITE- 
BOUSE,  SAVAGE,  PEABODY,  SPEAR,  and 
CORNISH,  JJ. 

B.  H.  Pattao,  Co.  Atty.,  tor  the  Btata 
F.  B.  ApfilefOD  and  Hugh  B.  Gh^Unt  ftw  d«- 
fradant 


EMEBT,  C.  J.  Chapter  29  of  the  Revised 
Statutes,  popularly  known  as  the  "Prohibit- 
ory Law,"  contains  in  section  45  the  follow- 
ing pKAlbitlon:  "Whoever  advertises  or  gives, 
notice  of  the  sale  or  keeping  for  sale  of  in- 
toxicating liquors,  or  knowingly  publishes- 
any  newqtaper  In  which  such  notices  are- 
givm,  shall  be  fined  for  suCb  offeose  the  sum 
ct  twenty  dollars  and  costs  to  be  recovered 
by  conQilalnt" 

The  defendants  knowingly  published  Au- 
gust 10;  1906,  at  Bangor,  in  Penobscot  coun- 
ty, a  newspaper,  the  Bangor  Daily  Commer- 
cial, In  which  was  given  a  notice  and  ad- 
verUsanent  that  Intoxicating  liquors  wer» 
sold  and  kept  for  sale  at  207  Congress  street, 
in  Boston,  Mass.,  by  Cbas.  Gallag^ier  ft  GOm 
who  were  then  carrying  on  business  in  Mas- 
sadiusetts,  and  were  l^ally  authorized  under 
the  laws  of  that  commonwealth  te  sell  and 
keep  for  sale  intoxicating  liquors,  ^melr  ad- 
vertisement In  question  was  published  in  the- 
Bangor  Daily  Commercial  In  pursuance  of  a 
contract  made  in  Boston,  Mass.,  between  then> 
and  an  advertising  agency  there  acting  as  the- 
agent  of  the  defendants. 

l^e  defendants  claim  tliat  their  act  of  pub- 
lishing the  advertisement  was  lawful  npon 
two  grounds:  <1)  That  tbo  statuto  is  bus> 
c^tible  of  the  constmctlon  that  It  only  pro- 
hibits notices  or  advertlB^nents  of  liquors- 
for  sale  or  kept  for  sale  within  this  state, 
and,  being  a  penal  statute,  should  therefore- 
rec^ve  this  strict  construction;  (2)  that  if 
It  should  be  construed  as  prohibiting  notices- 
or  advertisements  of  liquors  for  sale  or  kept 
for  sale  in  another  state  where  such  sale  and 
fceeplnff  for  sale  are  lawful,  as  in  this  case, 
then  so  construed  the  statute  Is  so  far  nulli- 
fied by  that  clause  of  the  Constitution  of  the- 
Unlted  States,  known  as  the  "commerce- 
dause,"  which  confers  upon  Congress  the 
power  "to  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and 
with  the  Indian  Tribes."  Const  U.  8.  art 
1,  I  8,  par.  8. 

1.  In  construing  the  statute,  penal  though 
it  b^  the  intent  and  object  of  the  L^islature 
in  enacting  It  are  to  be  ascertained'  and  given 
^ect  If  the  language  bo  fairly  susceptible- 
of  such  a  construction.  As  said  by  the  Mas- 
sachusetts court  per  Sbaw,  G.  J.,  in  a  crimi- 
nal case  (Commonwealth  v.  Kimball,  24  Pick. 
866,  870):  "It  Is  unquestionably  a  well-settled 
rule  of  construction,  aH>llcable  as  well  to- 
penal  statutes  as  to  others,  that,  when  the- 
words  are  not  precise  and  clear,  such  con- 
struction will  be  adcvted  a»  eibaXi  appear 
most  reasouable  and  beet  suited  to  accom- 
plish the  objects  of  the  statnte."  In  a  crim- 
inal case  (U.  S.  V.  Hartwell,  6-  Wall.  88S,  18- 
•U  Ed.  880)  the  court  at  page  896  of  6  Wall. 
(18  L.  Bd.  8m»  said  oi  the  penal  statute- 
there  in  question:  '"The  proper  course  In  all 
cases  is  to  adi^t  that  sense  of  the  words- 
which  best  harmonizes  with  th«  context  and 
promotes  In  the  fullest  manner  the  policy  andt 
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objects  of  the  L^slatnre.  The  rule  of  strict 
constmctlon  is  not  violated  b7  permlttlDg 
words  to  have  their  full  meaning,  or  the 
more  extended  of  two  meanings,  as  the  wider 
popnlar,  instead  of  tiie  more  narrow  technical 
one ;  but  the  words  shall  be  taken  in  such  a 
sense,  bent  neither  one  way  nor  the  other,  as 
win  best  manifest  the  legislative  intent" 

The  statute  In  this  case  Is  but  a  part  of  the 
legislation  of  this  state  upon  the  subject-mat- 
ter of  the  sale  and  keeping  for  sale  of  In- 
toxicating liquors,  and  is  to  be  construed,  so 
far  as  Its  language  will  fairly  and  reasonably 

■  allow,  In  harmony  with  what  appears  from 
that  Icfftalatlon  to  be  the  legislative  policy 
and  purpose.  Tlift  selltug  and  keeping  for 
sale  of  intoxicating  liquors  are  In  thonselves 
harmless  acts.  If  the  people  purchasing  such 
liquors  used  tbfim  only  "for  medldnal,  me- 
chanical, and  manafactnring  purposes,"  no 
harm  would  remit  to  the  people  of  the  state ; 
and  the  sale  and  keeping  for  sale  of  intox- 
icating liquors  for  such  purposes  are  pro- 
vided tor  In  section  14  of  chapter  29.  It  Is 
common  knowledge  that  It  Is  the  use  of  In- 
toxicating liquors  as  a  bercmga  that  Is  deon- 

'  ed  harmful,  and  Is  Uie  mischief  sought  to  be 
prevented  by  the  l^lslatltm.  ThB  prohlbltloD 

■  of  the  sale  and  keq>lng  for  sale  of  intoxicat- 
ing liquors  Is  only  a  means.  The  ttid  sought 
for  is  tiie  prevrntloD  or  at  least  the  dlmlnu- 
tlon  of  the  drinking  of  lnt(»clcatlng  liquors 
by  the  people  of  tlie  state.  The  legldatlim 
upon  the  subject,  Inclnding  the  statute  In 
question,  idiould  be  construed  to  further  that 
«id,  BO  far  as  the  languid  wlttiout  bending 
either  way,  fairly  allows. 

The  language  of  the  statute  (section  4S)  Is 
comprehensive.  There  are  In  it  no  words 
limiting  the  prohibition  to  notices  or  adver- 
tisements of  liquors  kept  for  sale  or  to  be 
sold  within  this  state.  Read  in  connection 
with  the  other  legislation.  Its  evident  pur- 
pose Is  to  further  the  ulterior  purpose  of  all 
that  legislation,  viz.,  to  diminish  the  use  of 
intoxicating  liquors  as  a  beverage.  To  effect 
that  purpose,  it  must  be  construed  as  pro- 
hibiting notices  and  advertisements  of  liquors 
for  sale  or  kept  for  sale  without  the  state  as 
well  as  within,  and  we  think  the  language 
fully  permits,  if  It  does  not  require,  such  a 
construction,  and  we  accordingly'  acce()t  it  as 
the  true  construction. 

We  are  not  unmindful  of  the  rule  that  i>enal 
statutes  are  to  be  construed  strictly.  "But, 
though  penal  laws  are  to  be  construed  strict- 
ly, yet  the  intention  of  the  Legislature  must 
govern  In  the  construction  of  penal  as  well 
as  other  statutes,  and  they  are  uot  to  be  con- 
strued so  strictly  as  to  defeat  the  will  of 
the  -Legislature."  U.  S.  v.  Lacher,  184  U.  S. 
632,  642,  10  Sup.  Ct.  625,  83  L.  Ed.  1080; 
In  n.  S.  V.  Winn,  8  Sumn.  209,  Fed.  Gas.  No. 
16,740,  the  statute  provided  a  pnnlshmoit  if 
"any  master  or  other  officer"  without  Justi- 
fiable cause  imprisoned  "any  one  or  more  of 
the  crew,"  etc  The  master  was  indicted  for 


imprisoning  the  "chief  officer.**  It  was  held 
ttiat,  to  further  the  purpose  of  the  statute, 
the  word  "crew"  should  be  held  to  Include 
the  "chief  officer,"  though  the  rule  of  strict 
construction  alone  might  exdude  him.  So  in 
U.  6.  V.  Moulton,  S  Mason,  S87,  Fed.  Cas. 
No.  15,827,  gold  coin  was  held  to  be  included 
In  the  term  "personal  goods"  In  a  penal  stat- 
ute, though  the  rule  of  strict  constractlon 
might  exclude  It  We  think  further  illustra- 
tion or  authority  unnecessary. 

2.  As  to  the  second  ground  of  defense.  It 
teay  be  conceded  that  but  for  the  act  of  Con- 
gress known  as  the  "Wilson  Act"  (Act  Aug. 
8,  1890,  c.  728,  26  Stat  818  [U.  8.  CJomp.  St 
1901,  p.  8177]),  the  state  statute  as  above 
construed  would  be  In  conflict  with  the  com- 
merce clause  of  the  United  States  Constlta- 
tion.  The  Wilson  act,  however,  goes  far  to 
remove  Intoxicatlnf  liquors  from  the  protec- 
tion of  that  claoae^  and  to  give  full  effect  to 
state  legislation  cmeemlng  them.  Decisions 
of  United  States  oonrta  upon  the  subject  made 
prior  to  the  passage  of  that  act  are  now  In- 
applfcable,  and  need  not  be  considered. 
Since  the  Wilson  act  the  stete  may  prevent 
the  sale  within  Its  Umlte  of  Intoxicating  liq- 
uors In  the  original  package,  and  to  Uiat  aid 
may  aeize  them  In  such  pu^cages  the  moment 
they  are  delivered.  Also,  to  further  the  wel- 
fare of  Ite  people^  the  state  may  now  pro- 
hibit the  solicitation  within  ttie  state  of  otw 
ders  for  the  purchase  <tf  liquors  wlthoot  the 
state.  This  seems  to  be  settled  by  the  nceat 
dedslon  of  the  United  States  Sa^reme  Court 
In  Delamater  v.  South  Dakota,  205  U.  S.  83, 
27  Sup.  Ot  447,  61  L.  Ed.  724.  Delamater, 
a  salesman  for  a  Ann  of  liquor  dealers  In 
Minnesota,  carried  on  the  business  to  South 
Dakota  of  soliciting  orders  from  resldflntt 
of  that  state  for  the  purchase  of  intoxicating 
liquors  from  his  firm  In  Minnesota  Xbe  law 
of  South  Dakota  InoKwed  an  annnal  license 
charge  upon  "the  business  of  selling  w  of- 
fering for  sale"  Intoxicating  liquors  within 
the  state.  The  statute  was  admittedly  a 
police  regulation,  and  not  a  revenue  measure. 
Delamater  did  not  offer  to  make  sale  of  in- 
toxicating liquors  within  the  state.  He  mere- 
ly solicited  orders  for  liquors  to  be  sold  In 
Minnesota,  and  shipped  from  there  to  tbe 
purchaser  at  his  risk.  Being  prosecuted  for 
not  paying  the  license  fee,  he  set  up  in  de- 
fense the  commerce  clause  of  the  United 
States  Constitution.  The  United  States  Su- 
preme Court,  following  the  decision  of  the 
Supreme  Court  of  South  Dakota,  held  the 
state  statute  constitutional  on  the  ground 
that  the  Wilson  act  authorises  a  state  to  re- 
strain persons  from  soliciting  within  Ita  ter- 
ritory orders  for  the  purchase  of  intoxicating 
liquors  In  another  state  to  be  shipped  to  Hie 
purchaser  In  his  state. 

Under  that  decision  neither  the  Boston 
firm  of  Ghas,  Gallagher  ft  Go.  nor  any  agent 
for  them  can  within  the  territory  of  this 
state  solicit  orders  for  the  purchase  of  in- 
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toxtcatlng  llqnon  la  Maasadraaetta  to  be 
8hlH)ed  to  tbe  pnrdiaaer  In  Maine,  if  onr 
Btatntea  bo  fottM.  Since  advertlainc  la  real- 
ly Bolldting,  it  would  aeem  to  follow  tbat 
they  cannot  lawfully  adrerOie  in  thla  state 
sncb  lianon  for  sale  In  Maaaacbnaetts,  and 
that  the  jmbUahers  of  newspapers  within 
this  state  cannot  lawfully  publish  auch  ad- 
Tertlsement  in  tbe  face  of  tbe  state  statute 
expressly  forbidding  It  It  may  be  noted 
that  In  the  advertisement  In  this  case  the 
advertisers  say  to  the  reader:  "Send  us 
$3.00  and  we  will  ship  yon  In  plain  sealed 
case  prepaid,  with  no  marks  to  show  con- 
ten  ta,  four  full  quarts  of  Gilbert  Club  Pore 
Bye  Whiskey."  The  advertisement  was  in 
a  Maine  newspaper,  and  plainly  was  for 
orders  for  intoxicating  liquors  to  be  shifted 
to  the  purchaser  In  Maine.  The  case  WOtrid 
therefore  seem  to  be  well  within  the  rule 
of  the  decision  In  the  case  cited. 

For  answer  to  the  able  argument  and  cita- 
tions of  the  defendants'  counsel,  we  refer 
tbem  and  tbe  profession  to  the  opinion  of 
tbe  court  In  the  Delamater  Case,  205  U-  S- 
03,  27  Sup.  Ct  447.  51  L.  Ed.  724.  The  Su- 
preme Court  in  that  case  did  not  hold,  nor 
do  we  hold  in  tbls  case,  that  an  Inhabitant 
of  a  state  where  the  sale  of  Intoxicating  liq- 
uors is  prohibited  may  not  purcbase  Intox- 
icating liquors  in  another  state  and  bring 
tbem  into  his  own  state  for  any  lawful  use, 
but  we  understand  that  court  to  hold,  and 
hence  we  hold,  that  a  state  may  prohibit  an 
inhabitant  of  another  state  making  in  this 
state  a  contract  for,  or  soliciting  orders  for, 
tbe  sale  of  intoxicating  liquors  In  any  state. 
The  question  Is  fully  discussed  In  the  opin- 
ion with  Illustrations  drawn  from  some  state 
insurance  statutes.  While  a  state  cannot 
prevent  one  of  its  citizens  from  making  a 
contract  of  Insurance  In  another  state,  it 
may  forbid  the  making,  within  its  own 
borders.  Insurance  contracts  by  foreign  com- 
panies or  their  agents.  Hooper  v.  California, 
155  U.  S.  648,  15  Sup.  Ct.  107,  39  L.  Bd. 
297;  Commonwealth  v.  Nutting,  175  Mass. 
154,  55  N.  E.  895,  78  Ajn.  St  Rep.  483 ;  Nut- 
ting V.  Massachusetts,  183  U.  S.  553.  22  Sup. 
Ct.  238,  40  h.  Ed.  824.  The  court  there  goes 
on  to  say:  "The  ruling  thus  made  is  par- 
ticnlarly  pertinent  to  the  subject  of  intox- 
icating liquors  and  the  power  of  the  state 
In  respect  thereto.  As  we  h'iive  seen,  tbe 
right  Of  tbe  states  -to  prohibit  the  sale  of 
liquor  within  their  respective  jurisdictions 
in  and  by  virtue  of  the  regulation  of  com- 
merce embodied  in  the  Wilson  act  Is  ab- 
solntely  arollcable  to  liquor  shipped  from 
one  state  into  another,  after  delivery,  and 
before  the  sale  In  the  original  package.  It 
follows  that  the  authority  of  the  states^  so 
far  as  the  sale  of  intoxicating  liquors  with- 
in tlieir  borders  is  ccmcemed,  is  Just  as  com* 
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plete  as  is  their  right  to  regiU^te  within  their 
Jurisdiction  tbe  making  oC  ctmtracta  of  in- 
surance. It  lioice  must  be  that  the  author- 
ity of  the  atates  to  fwbid  agents  of  nonresi- 
dent liquor  dealers  from  comli^  within  tbelr 
borders  to  solicit  pontracte  for  tbe  puichaae 
of  Intoxicating  liquors  which  otherwise  tbe 
citizen  of  tbe  state  would  not  have  thought 
of  making  must  be  as  complete  and  efflca- 
dotts  as  is  sncb  anthwity  in  relation  to  con- 
tracts of  insurance,  especially  In  view  of  the 
conceptions  of  public  order  and  social  well- 
being  which  It  may  be  assumed  lie  at  the 
foundation  of  regulations  concerning  the  traf- 
fic in  liquor." 

The  defendants  counsel  urge  upon  us  tbe 
language  of  this  court  in  its  opinion  in  tbe 
case  Corbln  v.  Houlehan,  100  Me.  246,  61 
Atl.  131,  70  L.  R.  A.  568.  The  decision  in 
that  case,  bowever,  sustained  the  state  stat- 
ute as  not  in  conflict  with  any  provision  of 
the  United  States  Constitution.  So  far  as 
the  opinion  discussed  the  question  here  in- 
volved, it  must  be  regarded  as  dicta  only. 
The  question  Is  a  federal  question,  the  de- 
cision of  which  rests  finally  with  the  Unit- 
ed States  Supreme  Court  in  view  of  the 
decision  of  that  court  and  the  reasons  stat- 
ed therefor  In  the  case  cited  (Delamater  v. 
South  Dakota,  205  U.  S.  98,  27  Snp.  Ct  447, 
51  L.  Ed.  724),  Whatever  may  have  been 
said  in  the  opinion  in  Corbln  v.  Houlehan, 
we  must  now  bold  that  the  statute  In  ques- 
tion (section  45)  at  the  time  of  its  violation 
by  the  defendants  in  1006  was  not  in  con- 
flict with  the  state  or  United  States  CousU- 
tutlon,  but  was  valid  and  operatiTe  apoa 
the  defendants. 

The  defendants  further  urge  that  newspa- 
pers and  magazines  published  in  other  ^tes 
and  containing  advertisements  of  intoxlcat* 
Ing  liquors  for  sale  come  into  this  state  by 
mall  and  otherwise  in  large  quantities,  and 
yet  cannot  be  interfered  with  by  the  state 
authorities.  That  may  be;  but  it  does  not 
follow  that  the  state  may  not  prevent  such 
advertisements  being  printed  in  newspapers 
published  In  tbls  state.  If  the  state  cannot 
wholly  prevent  the  miscblef  of  such  adver- 
tisements by  excluding  from  the  state  all 
newspapers  containing  them  wherever  pub- 
lished, it  may  yet  prevent  such  Increase  and 
spread  of  the  mischief  as  would  result  from 
such  advertisements  being  printed  in  news- 
papers published  witliin  the  state.  It  hiay 
to  that  extent  control  the  conduct  of  print- 
ers and  publishers  within  Its  own  territory. 
Such  we  understand  to  be  the  logical  result 
of  tbe  decision  and  reasoning  in  the  Del- 
amater Case  by  the  court  of  last  resort  up- 
on such  questions. 

It  follows  that  the  state  must  have  Jodg* 
ment. 

Judgment  for  the  stetSb 
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HcQASKUT  REGISXm  GO.  t.  KEENA. 

(Snpmiw  Court  of  Enron  of  GonnecUeat  Feb. 
16,  1909.) 

L  Appulz,  AiTD  EteOB  (|  722*)— Beabonb  or 
Appeal. 

While  An  appeal  vhicfa  states  the  naaoDs  of 
appeal  Id  the  form  of  ioterrogatioDS  instead  of 
aUc«ation«  ctf  error  does  not  state  the  reasons 
of  appeal,  yet  In  the  absence  at  objection  the; 
may  be  oonaldered. 

[EM.  Note.— For  oflier  eama,  ne  Appeal  and 
Error,  Dee.  Dlf ,  |  7S2,*] 

2.  Sales  (i  864*)— Acnon  roK  Pbick— Fbattd 

— iNBTBUCnONS. 

In  an  action  by  the  seller  of  goods,  defend- 
ed on  the  ground  of  fraud,  the  queation  was 
whether  the  seller's  agent  fraadnlently  induced 
the  buyer  to  sign  the  bill  of  sale  without  read- 
ing it  by  stating  that  the  instrument,  which  pro- 
vided that  no  stipulation  not  embraced  therein 
would  be  recognised  by  the  seller,  contained  atip- 
ulationa  which  It  did  not  contain  and  whiiA  the 
agent  knew  it  did  not  contain,  an  Instructioa 
that  fraud  is  a  deception  "deliberately"  practic- 
ed on  one  to  obtain  an  unfair  advantage  suffi- 
ciently defined  fraud,  though  It  used  the  word 
"deliberately"  not  contained  in  the  ordinary  def- 
inition. 

gSd.  Note.— For  oUier  cases,  see  Sales,  Dec 
.  I  864.*] 

8.  Tbial  (I  84^}*)— Vebdiot. 

Where  a  verdict  reduced  to  writing,  but  not 
signed,  'was  correctly  announced  to  the  court  by 
the  foreman,  and  the  verdict  was  repeated  by 
the  court  for  the  assent  of  the  individual  jurors, 
none  of  whom  dissented,  and  defendant  at  the 
time  raised  no  objection  to  the  course  pursued, 
he  could  not  complain  because  the  veroict  was 
.  not  signed  by  the  foreman. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  845.*] 

4.  Tbial  ({  828*)— •Vebdiot— Fobu  and  Eeq- 

VISITES. 

A  verdict  should  be  In  writing  signed  by 
the  foreman  so  as  to  become  a  part  of  the  file. 

[Ed.  Note.— For  other  casas,  see  TrisL  Dec. 
Dfg.  I  828.*] 

Appeal  from  City  Court  of  Mertden ;  Frank 

5.  Fay,  Judge. 

Actiou  by  the  HcCaak^  Register  Com- 
pany against  John  A.  Ke«ia.  From  a  Judg- 
ment for  ^alntlff,  defendant  appeals.  Af- 
firmed. 

Cornelius  J.  Danaher,  for  appellant  Wil- 
liam G.  Mueller,  for  appellee. 

THATEB,  J.  The  defendant's  appeal  does 
not  properly  state  the  reasons  thereof.  His 
so-called  reasons  are  all  stated  as  interro- 
gations instead  of  allegations  of  error.  AH 
are  in  the  same  form  as  the  first,  reading  as 
'follows:  "Whether  the  court  erred  in  char* 
glng  the  jury  on  the  qnestlon  of  fraud." 
What  thus  are  stated  as  reasons  of  appeal 
might  very  properly  have  accompanied  the 
request  to  the  trial  court  for  a  finding  as  a 
statement  of  the  questions  of  law  which  the 
defendant  desired  to  raise.  The  purpose  of 
the  reasons  of  appeal  ls  to  assert  that  specif- 
ic errors  were  committed  on  the  trial.  This 
the  appeal  does  not  do ;  but,  as  It  indicates 


the  questions  which  the  defendant  desired 
to  raise  and  no  objection  has  been  made  to 
It,  the  questions  in  this  Instance  will  be  ccm- 
sldwed.  rniese  relate  to  the  correctness  of 
the  judge's  definition  of  fraud  and  the  legal- 
ity of  the  verdict  rendered.  There  was  no 
dispute  upon  the  trial  that  a  cash  register 
had  been  delivered  to  the  defendant  by  the 
plaintiff,  under  a  written  bill  of  sale,  to  be 
paid  for  by  Installments.  The  defense  was 
that  the  plalntlirs  agent  at  the  time  of  the 
sale,  with  intent  to  deceive  and  defraud  the 
defendant,  fraudul^tly  represented  to  him 
that  the  register  was  suitable  for  tbe  butter 
and  tea  business  in  which  he  was  raigaged; 
that.  If  it  was  not  satisfactory  In  every  re- 
spect to  the  defendant,  be  need  not  pay  for 
It,  but  ml^t  return  it  to  the  plaintUT,  and 
thitt  the  written  agreement  contained  these 
provisions :  that  the  defendant,  relying  upon 
these  statonents,  and  believing  that  the 
written  agreement  contained  them,  signed 
the  paper  without  reading  it;  that  the  reg- 
ister was  tmsatlsfactory,  and  the  return 
the  same  was  tendered  to  the  plalntUt  The 
only  real  question  between  the  parties  was 
as  to  the  truth  of  this  defense  whldi  was 
set  up  In  tbe  answer. 

The  court  in  Its  charge,  after  saying  to  the 
jury  that,  If  the  agreement  was  obtained  by 
fraud,  it  was  no  contract,  instructed  tbem 
as  follows:  "EYand  vitiates  all  contracts. 
Fraud  is  deceptUm  practiced  <m  one  to  ob- 
tain an  unfair  or  unlawful  advantage.**  And 
later,  In  response  to  a  Juryman's  question 
"What  is  fraud?"  the  court  said:  "It  would 
be  hard  to  give  a  definition  to  fit  all  caaes. 
Tbe  best  I  can  give  for  your  guidance  Is 
Webster's:  'Fraud  is  a  deception  ddlber- 
ately  practiced  up(u  one  to  obtabi  an  unfair 
advantage.'**  It  is  dalmed  that  tb»  last 
definition  is  not  Webster's,  In  that  tbe  word 
"deliberately"  Is  Interpolated  ttiertin,  and 
that  neither  at  the  dtfnitlons  glvea  Is  cor- 
rect at  adapted  to  tibe  case-  It  la  unnecea- 
sary  to  consider  whether  the  definitions  are 
sufficient  for  all  cases  which  may  arise.  The 
court  did  not  assume  to  give  one  aiv>11cable 
to  all.  It  is  enough  If  the  definition  was 
suCBcient  for  the  case  in  hand.  The  sole 
question  of  fraud  between  the  parties  was 
whether  the  plaintitTs  agent  had  fraudulent- 
ly Induced  the*  defendant  to  sign  the  paper 
without  reading  It  by  stating  to  bim  that  it 
contained  stipulations  which  it  did  not  con- 
tain, and  which  the  agent  must  have  known 
that  it  did  not  contain.  The  paper  not  only 
did  not  contain  these  provisions,  but  It  con- 
tained one,  as  the  jury  could  see  from  the 
paper  which  was  In  evidence,  that  no  prom- 
ise or  statement  either  written  or  verbal  not 
embraced  in  the  writing  signed  by  the  de- 
fendant would  be  recognized  by  the  plain- 
tiff. If,  therefore,  the  statement  was  made, 
as  claimed  by  the  defendant,  that  the  stip- 
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ulatlon  was  contained  In  the  paper,  It  was 
necesBarlly  deliberate  dec^tlon  practiced 
upon  him  to  obtain  his  signature,  and,  un- 
der the  charge,  frandolent  It  the  jury  be- 
lieved that  the  statement  was  made,  they 
could  not  hare  had,  under  tiie  drcumstances 
of  the  case,  any  Question  as  to  whether  It 
was  deliberate  or  not  Under  the  Inatmc- 
tlons  the  Jury  must  have  fooud  that  the 
statement  was  not  provoi. 

After  the  case  bad  beoi  submitted  to  the 
Jury,  and  they  had  Indicated  that  they  were 
ready  to  report,  the  roll  was  called  by  the 
c^erk,  and  th^  were  aiticed  by  him  U  they 
bad  agreed  upon  a  Terdict  The  foreman 
stated  that  th^  had,  and  that  It  was  for  the 
idalntUr  for  990.  TbB  court  then  said: 
"OenUoBen,  you  have  rendered  a  verdict  for 
the  plalntur  to -recover  the  sum  of  f90,  and 
the  clerk  win  ao  enter  It  Too  will  listen  to 
your  verdict  as  reotwded."  The  foreman  at 
the  time  he  annoonced  the  vndict  had  a  iw- 
per  In  bis  hand  <^"*fl'»'''*g  the  veidiet  for 
$00,  and  the  court,  snroosInK  that  it  was 
supoed.  texeami  the  juiy.  Afterward  it  ap- 
peared that  tiie  verdict  was  not  signed.  It 
18  claimed  that  as  12ie  verdict  was  not  sign- 
ed and  assented  to  by  each  of  the  jurors, 
tliera  was  no  verdict  This  reason  of  appeal 
would  have  been  obviated  bad  tlie  usual 
practice  In  receiving  vwdicts,  as  stated  In 
Magotdian  v.  Cnmn.  71  GtnuL  6Slt  B64»  42 
Atl.  6C6,  been  followed.  Had  the  written 
verdict  been  taken  flrom  tiie  foronan,  its 
lack  of  signature  would  have  appeared*  and 
could  have  been  corrected.  The  defendant 
howevw,  raised  no  objection  to  tbe  method 
adf^ted,  and  under  Oxe  drcumstances  of 
this  case  it  appears  tbat  he  can  have  receiv- 
ed no  Injury.  It  SKiean  tbat  ttie  vordlct 
wns  reduced  to  wrlttaig  and  correctly  an- 
nounced to  flu  court,  and  that  it  was  repeat- 
ed by  the  court  tor  the  assent  of  the  individ- 
ual Jurors.  There  being  no  dlssoit  they  are 
teken  to  have  assented  to  Oie  vwdlct  as  an- 
noonced  by  the  fcneman  and  repeated  to 
tbem  by  the  court  In  Watertown  Ecd.  So- 
(dety^i  AvDealt  46  Conn.  230,  238,  where  the 
written  verdict  was  signed  by  the  foreman, 
bat  was  defective  In  Impn^erly  stating  the 
amount  of  the  verdict  it  was  held  that  nei- 
ther giving  aaaeat  to  the  verdict  in  the  jury 
room,  nor  the  signing  of  a  writing  there. 
nor  the  delivaiy  (tf  It  to  the  derfc,  absolute- 
ly bound  the  consdotce  of  the  Juror,  but 
It  was  what  be  assented  to  in  opm  court 
tbat  was  the  verdict  in  the  case.  And  In 
that  case,  as  the  cl^  In  reading  the  voxllct 
had  corrected  the  Informality  In  the  verdict 
It  was  held  a  good  verdict  as  read  by  the 
clerk.  In  the  present  case  the  Jurors  In 
court  assented  to  the  statement  of  their  ver- 
dict as  it  had  been  agreed  upon  in  the  Jury 
room  and  prepared  for  tignature.  This,  al- 
thoogta  informal,  can  be  sustained  as  the 
pn^jker  wdict  of  tlie  Jury,  without  ai^rov- 

•Tor  othir' 


lug  the  method  by  which  it  was  received. 
There  should  be  a  written  verdict  signed 
by  the  foreman,  to  become  a  part  of  the  file. 
The  defendant  having  raised  no  objection 
to  the  course  pursued  at  the  time,  ought  not 
to  now  succeed  In  overturning  a  Just  verdict 
iq>on  an  objection  to  the  procedure  of  the 
court  offldals  which  should  hare  been  made 
at  the  tlm& 

There  Is  no  error.  TbB  oUim  Judges  con- 
curred. 


SOHLEIPENBAUM  et  nx.  v.  RUNDBAKEN. 

(Supreme  Court  of  Errors  of  Connecticut.  Feb. 
16,  1900.) 

1.  Nkw  Tbtal  a  68*)— Verdict  AOAntsr  Ev- 
idence—DisCBsnoif  OF  OOUBT. 

In  the  matter  of  a  new  trial,  the  power  of 
frandng  which,  on  the  ground  that  the  verdict 
IS  against  the  evidence.  Is  vested  In  the  trial 
court,  and  Is  an  easential  part  of  the  Jury  sys- 
tem, the  court  has  some  discretion,  but  It  is  a 
legal  discretion,  and  it  should  not  set  aside  the 
verdict  wbeie  It  Is  apparent  tliat  there  was  some 
evidence  on  which  the  jury  misht  reasonably 
reach  their  conclusion,  and  should  not  refuse  to 
do  so  where  its  manifest  Injnstiee  is  so  plain  as 
dearlf  to  dmote  that  stmw  mistake  was  made  in 
applyine  legal  principles,  or  as  to  Justify  sus- 

SicioQ  that  the  jury  <or  some  of  them  were  in- 
ucQced  by  prejudice,  corruption,  or  partiality. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  »  130 ;  Dea  Dig.  |  68.*] 

2.  New  Tbxal  (I  71*>— OBoaitna— Vbdiot  or 

ConVUCTIRO  EVIDENOl. 

Where  there  was  a  decided  conflict  in  the 
testimony,  and  the  weight  of  the  evidence  was  a 
material  qaestloB  in  determinliic  a  case,  and 
the  janr  ml^t  have  tdriy  found  a  verdict  tor 
plaintUSs,  defendant's  moaon  to  set  It  aside  as 
against  the  evidence  was  properly  denied. 

[Ed.  Note.— For  otiier  esses,  see  New  Trial, 
•Dec  Dig.  i  71.»] 

3.  Tbial  U  140*)— Cbedibiutt  or  Witness— 

WmOHT  AND  SFFBOT  OF  EVIDENOS— QtTES- 

Tion  FOB  Just. 

It  Is  for  the  jury  to  determine  the  credibil- 
ity of  the  witnesses,  and  the  weight  and  ef* 
feet  of  their  evidence. 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent 
Dig.  H  834,  335;  Dec.  Dig.  I  140.  *J 

4.  Bbokebs  (8  60*)— Real  Estate  Aoent— 

DBBIVIHO  ftOFITS  IN  VIOLATION  OF  COK- 
TBACT— FOBFEITUES  OF  COUaSSIOR. 

A  real  estate  bn^er  who,  in  violation  of 
his  contract  derives  a  profit  to  himself.  Is  not 
entitled,  In  an  action  therefor,  to  an  allowance 
:  for  hia  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  S  50 ;   Dec  Dig.  |  65.*] 

5.  Pbinoipal  and  Agent  ((  81*)— Fobfeittisb 
or  Compensation  fob  Sebvices. 

An  agent  must  deal  with  his  prindpal  In 
perfect  good  faitb,  and,  if  he  acts  adversely  to 
him  or  omits  to  disclose  an  interest  naturally 
influencing  his  conduct  in  dealing  with  the  sub- 
set ot  enipl4VBMnt  it  is  such  a  fraud  as  to  £or- 
elt  any  rli^t  to  compensation  for  services. 
[Ed.  Note.— For  other  oases,  see  Principal  and 
Agent  Cent.  INg.  |  218;  Dec  Dig.  |  81.*] 

Appeal  from  Btqterior  Court  Hartford 
County :  Milton  A.  Sbumway,  Judge. 
Action  by  Jacob  Scblelfenbaum  and  wife 
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against  John  Rundbaken  for  wrongfully  de- 
riving a  profit  to  himself  as  a  real  estate 
broker  from  a  sale  of  real  estate  In  his 
hands  for  sale  on  commission.  There  was  a 
judgment  for  plaintiffs,  and  defsDOant  ap- 
peals. No  error. 

William  F.  Bennej,  for  appellant  Jos^b 
L.  Barboor,  for  appelleea. 

RORABAOK.  J.  The  complaint,  alleges, 
In  sabstance,  that  the  defendant,  being  a 
real  estate  broker,  accepted  from  the  plain- 
tiffs an  agency  to  sell  for  them  certain  real 
estate,  which  sale  was  effected,  and  that,  In 
the  performance  of  that  agencj,  he  was  dis- 
honest, deceiving  his  principals  with  false 
statements,  and  thereby  obtained  for  him- 
self 1850  which  the  plaintiffs  are  attempt- 
ing to  recover.  The  answer  admitted  that 
the  plaintiffs  owned  the  property  described 
In  the  complaint,  that  the  defendant  was  a 
real  estate  broker,  and  that  the  property 
had  once  t>een  In  his  hands  for  sale  on  com- 
mission. The  defendant  denied  the  allied 
fraud,  and  averred  and  claimed  that  this 
real  estate  had  been  wltlidrawn  by  the 
plaintiffs  from  his  hanc^  as  a  broker  about 
three  months  before  the  tranBactlon  com- 
plained of.  The  Jury  returned  a  verdict  for 
the  plaintiffs,  which  the  detaidant  moved 
be  set  aside  as  against  the  evldenc&  This 
motion  was  denied  and  Judgment  rendered 
for  the  plaintiffs.  The  denial  of  this  motion 
is  one  of  the  reasons  of  appeal.  The  other 
assignments  of  error  relate  to  the  charge  to 
the  Jury.  "The  power  of  granting  new  trials 
on  the  gromid  that  the  verdict  was  against 
the  evidence  Is  vested  In  the  trial  courts. 
The  supervision  which  a  Judge  has  over  the 
verdict  Is  an  essential  part  of  the  Jury  sys* 
tern.  A  court  has  some  discretion  In  the 
matter  of  a  new  trial,  but  It  is  a  legal  discre- 
tion. It  should  not  set  aside  a  verdict  where 
It  Is  apparent  that  there  was  some  evidence 
upon  which  the  Jnry  might  reasonably  reach 
their  conclusion,  and  should  not  refuse  to 
set  one  aside  where  the  manifest  Injustice 
oi  the  verdict  Is  so  plain  and  palpable  as 
clearly  to  denote  that  some  mistake  was 
made  by  the  Jury  in  the  application  of  legal 
principles,  or  as  to  Justify  the  suspicion  that 
they  or  some  of  Ihem  were  Influenced  by 
prejudice,  corruption,  or  partiality."  Burr 
et  al.  V.  Harty  et  al.,  75  Conn.  127,  52  Atl. 
724;  BIssell  V.  DIckerson,  64,  Conn.  61.  29 
Atl.  2^;  Loomis  v.  Perkins,  70  Conn.  444. 
447,  39  Atl.  797 ;  Howe  v.  Raymond.  74  Conn. 
68,  71.  40  Atl.  854. 

From  an  examination  of  the  evidence  It 
is  apparent  that  there  was  a  decided  conflict 
In  the  testimony  of  the  witnesses,  and  the 
weight  to  be  given  the  evidence  must  have 
been  one  of  the  matwlal  questtons  In  tiie  de- 
termination of  the  case^    It  was  tot  tiw 


Jury  to  determine  the  credibility  of  the  wit- 
nesses and  the  weight  and  effect  of  their 
evidence.  Cecum  v.  Sprague  Mfg.  Co.,  Si 
Conn.  629,  538;  Cook  v.  Morris,  66  Conn.  196, 
211,  33  Atl.  994;  Hogben  v.  Metropolitan  L. 
I.  Co.,  69  Conn.  503,  511.  88  AU.  214,  61  Am. 
St  Rep.  63;  Pigeon  v.  Lane,  80  Conn.  237, 
67  Atl.  886.  From  the  evidence  reported  we 
are  satisfied  that  the  Jnry  in  the  proper 
exercise  of  their  powers  ml^t  have  fairly 
found  a  verdict  for  the  plaintiffs. 

The  other  exceptions  relate  to  the  charge 
of  the  court  as  to  the  measure  of  damages. 
The  instructions  complained  of  in  substance 
are  as  follows:  That.  If  the  Jury  should  find 
that  Rundbaken  was  acting  for  the  plaintiffs 
as  their  agent  then  their  verdKrt  should  be 
for  the  difference  between  what  he  paid  the 
plaintiffs  In  New  York  "and  the  price  which 
he  received,  which  is  ¥860";  that  the  plain- 
tiffs "are  entitled  to  claim  and  recover  fn>ni 
him  the  difference  between  the  sum  whfcfa 
Rundbaken  paid  them  In  New  York  and  the 
sum  whicA  he  received  in  Hartford  on  the 
following  day" ;  that  tiie  plaintiff^  **9ie 
entitled  to  recover  from  the  defendant  if  he 
haf  received  it,  tbe  difference  between  the 
sum  lie  paid  to  them  and  the  sum  he  recelv- 
ed"-^tbe  defendant  contending  that  under 
these  instructions  the  Jury  must  have  under- 
stood t2iat  In  arriving  at  their  verdict  they 
could  make  no  allowance  to  the  defendant 
for  his  commission.  The  plaintiffs  in  their 
complaint  claimed  that  they  were  entitled  to 
tbe  entire  amount  which  tbe  defendant  re- 
ctived  for  the  property,  less  the  money  which 
bad  already  been  paid  them,  which  was  con- 
ceded to  be  $%0.  This  amount  the  plain- 
tiffs alleged  and  claimed  had  been  dishonest- 
ly obtained  by  the  defendant  while  acting 
as  their  agent  in  the  sale  of  their  real  estate. 
The  instructions  called  the  attention  of  the 
Jury  to  the  case  set  forth  in  the  pleedlDgs. 
and  were  in  conformity  with  the  datms  pre- 
sented by  the  evidence^  The  Jnry  by  ren- 
dering a  verdict  for  tbe  plaintiffs  have  sus- 
tained their  contention  that  the  defendant 
had  betrayed  his  trust  by  acting  adversely 
to  their  Interests.  An  agent  Is  held  to  per- 
fect good  faith  In  his  dealings  with  his  prin- 
cipal, and,  if  he  acts  adversely  to  his  em- 
ployer In  any  part  of  the  transaction  or 
omits  to  disclose  any  interest  which  would 
naturally  influence  his  conduct  in  dealing 
with  the  subject  of  tbe  employment  It 
amounts  to  snch  a  fraud  upon  the  principal 
as  to  forfeit  any  right  to  compensation  for 
services.  Bollman  v.  Loomis,  41  Conn.  583; 
Weinhouse  v.  Oronih,  68  Conn.  254,  88  Atl. 
45;  Story  on  Agency,  11  31,  334;  Story's  Eq. 
Jur.  I  S15;  Ewell's  Evans  on  Agency,  268: 
Dunlap's  Paley  on  Agency.  lOB.  106;  Carman 
V.  Beach,  63  N.  Y.  97.  100. 

There  Is  no  ertot;  Tta  other  Jodcem  con- 
curred* 
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FREBDMAN  t.  NEW  YORK.  N.  H.  &  H.  R. 
CO. 

{Snrreme  Court  of  Errors  of  Connecticut  Feb. 
16.  1909.) 

1.  RAXUOADS  (I  851*)— ACOIDEKTS  AT  CBOBS- 

iKO— iNsnnonoirft— DiscoTBBBD  Peril. 
The  court  Instmcted  that  the  engineer  owed 
no  duty  to  trsvelerB  at  a  highway  crossing  but 
to  ring  the  bell,  except  in  exceptional  cases 
later  mentioned,  bat  It  was  Ui  duty  to  keep  a 
vigilant  lookout  for  travelers,  and  In  another  in- 
struction stated  Gut  it  decedent's  peril  at  the 
crossing  was  known  to  the  engineer,  or  should 
have  been  known,  reasonable  care  required  him 
to  use  every  precaution  to  aroid  injury,  and  if 
a  reasonably  prudent  person  would  have  blown 
the  whistle  or  checkea  the  train,  the  engineer 
was  bound  to  do  bo.  Held,  that  the  first  part  of 
the  instruction,  considered  in  connection  with 
the  remainder,  did  not  limit  the  engineer'a  duty 
to  riling  the  bell,  and  bit  duty  npon  discover- 
ing decedent's  penl  was  fairly  snbmltted. 

[Ed.  Note.— For  ottier  cases,  see  Railroads, 
CenL  Dig.  1 1197;  Dec.  Dig.  f  8B1.*} 

2.  BAII.BOAOS  (8  316*)— Cbosuno  Accidents 
— Rate  of  Speed. 

When  used  for  proper  railroad  purposes, 
trains  may  be  run  over  a  railroad  cnmalng  at 
the  speed  and  In  the  manner  they  are  usually 
and  ordinarily  run,  in  absence  of  restrictive 
statutes,  and  the  company  is  not  responsible  for 
the  necessary  attendant  dangers,  and  it  was  not 
negligence  to  run  a  train  over  a  street  crossing 
at  the  rate  of  from  2S  to  50  miles  an  hour;  that 
rate  of  speed  being  proper  for  railroad  purposes. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  JS  1000-1008;  Dec  Dig.  {  316.*] 

3.  Trial  (5  350*)— Vebdictv- Special  Inteb- 
KOGATOBIE8— NECEserrr  OF.  Answer. 

Interrogatories  presented  by  defendant, 
which  stated  that  they  were  to  be  answered  if 
verdict  went  for  plaintiff,  need  not  be  answered 
upon  return  of  verdict  for  defendant. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec 
Dig.  S  356.*] 

4.  Tbial  (§  351*)— Vbbdict—Spboial  Ihtbb- 

BOOATOBIES— Tins  FOB  PBEBBNTIKO. 

If  plaintiff  desired  to  submit  special  Inter- 
rogatories, or  have  those  answered  which  de- 
fendant submitted  to  be  answered  In  case  of  ver- 
dict for  plaintiff,  he  should  have  requested  their 
submission  t>efore  rendition  of  verdict. 

eSd.  Note.— For  other  cases,  see  Trial,  Cent 
.  }  837 ;  Dec.  Dig.  %  351.*] 

5.  Trial  <S  366*)— Vebdiciv-Speciai.  Intbb- 

BOOATOStES— FaILUBE  TO  AN8 WEB— REMEDY. 
When  verdict  was  returned  without  an- 
swers to  special  intern^toriea  submitted,  if 
plaintiff  had  a  right  to  have  them  answered,  he 
should  have  requested  the  court  to  order  them 
answered,  or  objected  to  accepting  the  verdict 
without  the  answers,  instead  of  remaining  silent 
until  the  Jury  was  discharged. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  875,  876 ;  Dec.  Dig.  f  368.*] 

6.  Tbial  (I  366*)— Speciai.  Intebboqatobies 

— O  B  JECTION— WAIVEB. 

Plaintiff,  by  not  objecting  to  special  Inter- 
rogatories submitted  by  defendant,  assented  to 

their  submission. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  875,  876;  Dec.  Dig.  g  366.*1 

7.  Trial  (S  355*)  —  "Special  Intebrooato- 
B1E8"  AND  Findings  —  Xatobe  and 'Pub- 
POBE— "Special  Vebdict." 

The  purpose  of  a  "special  verdict"  is  to 
fnmish  the  basis  of  the  judgment,  while  the 


purpose  of  "spedal  interrogatories"  Is  to  elicit 
facts  to  test  the  correctness  of  the  general  ver- 
dict 

[Ed.  Note.— For  Other  cases,  see  Trial,  Deft 
Dig.  i  355.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  7,  pp.  6594r-6596.] 

8.  Tbial  (f  349*)— Vebdiot^peciax.  Inteb- 

BOaATOBIES— POWBE  OF  COUBI  TO  RKQCIBB 
— DlSOBETION  OF  COUBT. 

The  power  to  submit  spedal  interrogatories 
does  not  depend  upon  statute  or  the  consent  ut 
the  parties,  and  their  submission,  is  within  the 
reasonable  discretion  of  the  court 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  824 ;  Dec.  Dig.  8  349.*] 

9.  Tbial  (5  330*)— Vebdict- Sevebal  Coukts. 

Where  the  complaint  contains  several  counts 
for  distinct  causes' of  action,  It  is  the  common 
practice  to  direct  the  Jury,  in  case  of  verdict 
for  plaintiff  to  designate  upon  which  count  it 
was  rendered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dea 
Dig.  S  330.*] 

10.  Tbial  (8  852*)— Vebdict— Spbcial  Inteb- 

BOOATORIES— Re  QUISITES. 

Special  interrogatories  should  be  clear  and 
concise;  should  not  be  so  numerous  as  to  con- 
fuse the  jury;  each  question  should  require 
the  finding  of  a  single  fact;  should,  when  prac- 
ticable, be  framed  so  as  to  require  a  categorical 
answer ;  should  not  call  for  conclusions  of  law 
or  for  evidential  or  uncontroverted  facts ;  and, 
though  not  wholly  covering  or  necessarily  con- 
trolling tiie  determination  of  any  one  issue,  the 
answer  to  be  elicited  should  be  pertinent  to  an . 
issue,  and  serve  to  limit  or  explain  the  geoezml 
verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g.S  840,  841 ;  Dec.  Dig.  {  352.*] 

11.  Trial  (§  350*)— Submission  of  Intbbboo- 
ATORiEs— Inducing  Vebdict. 

In  an  action  for  decedent's  death  at  a  street 
crossing  by  being  struck  by  a  train,  the  court 
submitted  interrogatories,  to  be  answered  In 
case  of  verdict  for  plaintiff,  as  to  whether,  be- 
fore collision,  some  part  of  the  approaching 
train  was  visible  to  one  on  a  wagon  from  a  point 
600  feet  south  of  the  crossing;  whether  dece- 
dent checked  his  horse  when  close  to  the  croes- 
Ing,  or  40  or  50  feet  therefnHn;  whether  he 
knew  of  the  train's  approach;  and  looked  or  lis- 
tened for  a  train  before  he  pulled  up  his  horse ; 
and  whether  he  drove  his  horse  at  a  trot  while 
approaching  the  crossing,  ontil  be  commenced  to 
stop  it  Hetd,  that  tliere  was  nothing  in  the  in- 
terrogatories to  induce  the  jury  to  find  for  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  TriaL  Dea 
Dig.  8  350.*] 

Appeal  from  Superior  Court,  New  Haren 
Connty;  George  W.  Wheeler,  Judge. 

Action  by  Ida  Freedman,  admlulstratrlx 
of  Louis  Freedman,  deceased,  against  the 
New  York,  New  Haven  &  Hartford  Railroad 
Compnny.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

The  plaintiff's  Intestate,  Louis  Freedman, 
was  struck  and  killed  by  a  train  of  the  de- 
fendant on  Its  Northampton  DIvIbIod,  at.  a 
grade  crossing  on  Brewster  street  In  the  city 
of  New  Haven.  At  the  place  of  the  accident 
the  tracks  of  the  Northampton  Division  run 
generally  Dorth  and  south,  aud  cross  Gilbert 
street,  an  unpaved  highway  extending  east 
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and  west,  at  grade.  There  -were  neither 
gates,  nor  flagman,  nor  electric  warning  bell 
at  said  crossing.  It  did  not  appear  that  any 
had  been  ordered  by  the  railroad  commis- 
Mioners.  The  negligence  alleged  wm  (1)  the 
propelling  of  the  engine  over  the  crosalng  at 
an  unlawful  and  dangerous  rate  of  speed, 
and  without  blowing  the  whistle  or  sounding 
the  bell;  (2)  the  failure  to  beep  a  proper 
IcH^out  as  the  engine  ai^roached  tiie  cross- 
ing; and  (3)  the  failure  to  stop  the  engine 
after  the  defendant  had  an  opportunity  to 
observe  the  peril  of  Freedman.  The  plain- 
tiff's intestate  was  about  35  years  of  age. 
For  several  years  before  the  accident  he  had 
conducted  a  grocery  business  on  Gilbert 
street,  a  few  blocks  from  the  place  of  the  ac- 
cident At  about  8  o'clock  of  the  morning 
of  December  11,  1906,  while  driving  westerly 
In  an  ordinary  open  grocery  wagon,  engaged 
in  taking  orders  from  bis  customers,  he  ap- 
PBoached  said  crossing.  At  the  same  time 
there  was  api^oachlng  the  crossing  from  the 
south  a  special  train  of  the  defendant,  cob- 
slBtlng  of  an  engine,  tender,  and  caboose, 
running,  as  claimed  by  plaintiff,  from  40  to 
50,  and  by  defendant,  from  25  to  35,  mUes 
an  hour,  and  the  sound  of  which  could  be 
distinctly  heard.  Freedman  commenced  pull- 
ing up  his  horse,  as  claimed  by  the  plaintiff, 
at  some  40  or  SO  feet  before  reaching  the 
crossing,  and,  as  claimed  by  defendant,  at 
about  20  feet  from,  or  nearly  on,  the  cross- 
ing. Tb&  engine  struck  the  team  Just  after 
It  bad  got  onto  the  crossing.  It  was  stated 
by  the  trial  Judge  to  the  Jury,  as  an  appai^ 
ently  conceded  fact,  that  Freedman  knew  of 
the  approaching  train  some  time  before  he 
pulled  up  his  horse.  Several  years  before 
this  accident  the  railroad  commlsaloners,  up- 
on the  petition  of  the  mayor  and  common 
council  of  New  Haven,  had  made  an  order 
requiring  the  defendant  to  omit  the  sound- 
ing of  the  whistle  at  a  point  80  rods  before 
reaching  the  crossing,  as  required  by  statute, 
and  the  whistle  was  not  blown  when  the 
train  approached  the  crossing  at  this  time. 
The  plaintiff  offered  the  testimony  of  wit- 
nesses that  they  heard  no  bell  rlng^  and  the 
defendant  of  several  witnesses  who  heard 
It  ring.  It  was  apparoitly  undisputed  at 
the  trial  that  at  a  point  on  Brewster  street 
from  SO  to  7S  feet  east  of  the  track  a  train 
approaching  from  the  south  could  be  seen  at 
a  point  from  600  to  600  feet  south  of  the 
Brewster  street  crossing,  and  that  the  engi- 
neer first  slackened  the  speed  of  the  train  In 
question  and  applied  the  emergency  brake  at 
a  point  about  100  feet  south  of  the  Brewster 
street  crossing. 

Of  the  numerous  requests  to  charge,  filed 
by  the  plaintiff  In  the  trial  court,  but  few 
are  discussed  In  her  brief.  Of  those  so  pur- 
sued only  the  two  following  need  be  noticed : 

"If  the  Jury  find  that  the  train  that  struck 
and  killed  the  plaintiff's  Intestate  was  op- 
erated at  such  a  high  rate  of  speed  for  said 
time  and  place  as  to  constitute  negligence. 


and  that  such  negligence  was  the  sole  and 
proximate  cause  of  the  death  of  the  plain- 
tiff's intestate^  then,  the  vwdict  most  tw  fw 
the  plaintiff.'* 

"It  was  the  engineer's  duty,  aa  well  as  the 
duty  of  all  the  other  servants  In  diaxge  of 
the  said  train,  to  keep  a  constant  watch  for 
pedestrians  or  vehicles  at  or  near  the  cross- 
ing, and  he  should  not  mn  his  tnin  at  a 
greater  rate  of  speed  than  was  reasonable 
and  consistent  with  the  customary  oae  of 
the  crossing  by  the  public  with  safety." 

In  charging  the  Jury  the  trial  Judge  said: 

"(1>  The  railroad  commissioners  having 
legally  ordered  the  whistle  dispensed  with 
for  this  crossing,  the  defendant  cannot  be 
held  liable  for  its  compliance  with  this  or- 
der, and  Its  failure  to  blow  this  whistle  for 
this  crossing  at  the  SO-rod  point  The  sole 
duty  of  the  railroad  with  regard  to  general 
statutory  signals  was  to  ring  its  engine  bell 
from  the  80-rod  point  to  the  crossing. 

"(2)  The  absence  of  a  flagman  at  this 
crossing,  and  of  a  croHlng  signal  bdl,  or  of 
gates,  or  of  any  other  form  of  protectl<m, 
does  not  constitute  a  ground  of  negligence 
for  which  the  defendant  can  be  held  IlaUe, 
for  the  special  designation  by  the  statnte  <rC 
the  whistle  and  bell  ^gnals  excluded  any 
obligation  of  providing  other  signals. 

"(3)  These  are  all,  however,  dzcumstances 
which  should  have  a  bearing  on  the  general 
situation,  and  may  have  operated  to  affect 
the  duty  of  the  engineer  to  keep  a  Io<Aoat 
for  travders,  and  the  duty  of  Freedman  to 
look  out  for  trains. 

"(4)  In  addition  to  ringing  or  causing  the 
bell  to  be  rung  the  engineer  owed  no  other 
duty,  save  In  the  case  of  exertional  dream- 
stances,  which  will  be  treated  of  later.  The 
engineer  owed  the  duty  of  keying  a  reason- 
able outlook,  which,  in  that  connection,  meant 
a  vigilant  outlook,  for  travelera  npmi  the 
highway  at  or  near  the  crossing,  so  as  to 
avoid  Injury  to  them;  and.  If  the  railroad 
failed  to  perform  Its  duty,  its  liability  Is  tiie 
same  whether  It  saw,  or  might  have  sera, 
the  person  In  time,  by  the  exercise  of  reaMoa- 
able  care,  so  as  to  have  avoided  the  Injury. 

"(5)  Ordinarily  the  liability  of  a  railroad 
cannot  be  found  from  speed  alone,  even  thongb 
the  speed  be  great  for  n^Ugence,  as  a  gea- 
eral  rule,  cannot  be  inferred  ftom  qteed 
alone.  If  the  signals  required  by  law  are 
given,  no  liability  to  damage  la  attached  to 
the  railroad  from  the  fact  of  the  speed  alrae. 
except  In  certain  cases,  which  are  excepUomtl 
cases,  and  the  speed  then  becomes  an  Im- 
portant element  In  a  charge  of  negligence 
As,  for  Instance,  If  the  circumstances  be  ex- 
ceptional, and  known  to  the  railroad,  or  the 
peril  of  the  plalntlfl^s  intestate  was  known  to 
the  defendant  Doubtless  in  some  cases,  as 
our  courts  say,  the  company  might  be  liable 
for  the  neglect  of  the  engineer  to  slackai  the 
speed  of  his  train  If  by  doing  so  he  might 
have  avoided  a  collision.  As,  if  he  was  In- 
formed that  a  person  was  approadiing  the 
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etomiBg  In  sach  a  condition,  or  under  mich 
drcanutances,  as  to  Indicate  that  he  was 
heedless  of  the  dangw  signals ;  as,  If  other 
sonnda  were  preTalling,  as  of  a  thunder 
storm,  which  might  render  the  sound  of  the 
signals  lndlfltlngalBhabl&  In  sach  cases  the 
company  mls^t  properly  be  charged  with  the 
conseqnenceB  of  the  personal  n^lgoice  of 
the  engineer. 

"(Q)  The  claim  Is  that  the  drcnmstances 
In  evidence  present  an  exceptional  case,  in 
that  the  engineer  of  the  defendant  either 
knew  or  on^t  to  have  known  of  the  peril  of 
the  plaintifTs  Instate,  and  might  thereafter 
have  avoided  Injury  to  Freedman  had  the 
engineer  exerdsed  reasonable  care. 

"(T)  If  yon  find  Fteedman  was  in  peril,  and 
the  oiglneer  knew,  or  onght  to  have  known, 
it,  then  reasonable  care  required  him  to  use 
every  precantlon  to  avoid  the  Injury  to  Freed- 
man whldi  a  reasonably  prudent  person, 
similarly  situated,  would  use.  If  a  reason- 
ably innident  person  would  have,  under  tbme 
drcnmstances,  blown  flie  whistle  or  checked 
the  speed  or  s^^ied  the  train,  It  was  Incum- 
hoit  upon  the  engineer  to  have  done  this; 
and,  if  by  so  doing  injury  to  Freedman  would 
not  have  occurred,  the  defendant  Is  liable, 
unless  Freedman'i  own  negligence  Qiereafter 
essentially  contributed  to  his  injuries.  If  the 
doing  of  any  of  these  tblngs,  or  of  any  other 
things,  after  the  engineer  knew,  or  ought  to 
have  knomi,  of  this  peril,  would  not  have 
avoided  the  injury  to  Freedman,  the  defend- 
ant cannot  be  held  liable  for  its  failure  to 
have  done  them." 

The  statements  contained  In  the  paragraphs 
of  the  charge  above,  marked  "4,"  "5,"  "6," 
and  "7,"  are  among  the  reasons  of  appeal  as- 
signed. 

During  his  charge  the  trial  judge  read  and 
explained  to  the  jury  the  following  written 
interrogatories,  which  he  Informed  the  jury 
the  defendant  had  submitted,  and  that  It 
would  be  necessary  for  the  jury  to  answer: 
"If  you  find  the  verdict  for  the  plaintiff,  you 
will  answer  the  following  Interrogatories: 
<1)  Before  the  collision  was  some  part  of  an 
approaching  train,  consisting  of  an  engine, 
tender,  and  caboose,  at  all  times  visible  from 
a  point  about  600  feet  south  of  the  Brewster 
street  crossing  up  to  the  crossing  to  a  person 
on  the  seat  of  an  ordinary  open  grocery  wag- 
on approaching  from  the  east,  and  within  75 
feet  of  the  crossing?  (2)  IMd  Freedman  puU 
up  bis  horse  when  dose  to  the  track,  and 
Just  before  the  collision?  (3)  Or  did  Freed- 
man pull  up  his  horse  when  some  40  to  00 
feet  from  the  crossing?  (4)  Did  Freedman 
know  of  the  apintMch  of  the  train  while  he 
vrBM  approachli^  the  crossing,  and  before  he 
began  to  pull  np  his  horse?  (S)  Did  Freed- 
man look  for  a  train  before  he  began  to  pull 
np  his  horse?  (6>  Did  Freedman  listen  for 
a  train  before  he  began  to  pull  up  his  horse? 
(7)  Did  Freedman,  while  approaching  the 
crossing,  drive  his  horse  at  a  trot  until  he 


commtticed  to  pull  him  up?"  The  jury  re- 
turned a  verdict  for  the  defendant  without 
answering  any  of  said  Interrogatories,  and 
the  plaintiff  thereafter  filed  a  motion  In  ar- 
rest of  judgment  on  the  grounds:  "(1)  Pf  the 
misconduct  of  ttie  jury  In  falling  to  comply 
with  the  direction  of  the  court  to  answer 
several  certain  questions,  or  interrogatories 
submitted  to  them  by  tilie  court  with  the  di- 
rection that  the  same  should  be  answered 
by  the  Jury,  and  returned  to  court  when  they 
returned  their  verdict  In  the  above  cause; 
(2)  in  returxilng  their  verdict  for  the  defend- 
ant without  returning  the  answers  to  several 
certain  Interrogatories  submitted  to  them  by 
the  court  to  be  answered  in  the  event  that 
they  arrive  at  a  verdict"  The  court  denied 
said  motion.  The  denial  of  said  motion  and 
the  reading  of  said  Interrogatories  to  the 
jury,  and  the  Instructions  given  concerning 
them,  are  anumg  the  errors  assigned  in  tiie 
appeaL 

Walter  J.  Walsh,  for  appellant  Harry  0. 
Day  and  Thomas  if.  Steele,  for  an7dle& 

HALL  J.  (after  stating  the  facts  as  above). 
The  contention  of  the  plaintiff  that  the  court 
Instructed  the  Jury,  by  the  language  of  the 
first  three  lines  of  paragraph  4  of  the  charge, 
as  above  numbered,  that  the  engineer  owed 
no  other  duty  to  the  plaintiff  than  to  ring 
the  bell  cannot  be  supported.  It  is  clear 
from  the  context  that  In  the  statement  com- 
plained of  the  court  referred  to  the  general 
statutory  warnings.  In  the  same  paragraph 
4  the  court  said  It  was  the  duty  of  the  oi- 
glneer to  keep  a  "vigilant  outlook  for  travel- 
ers upon  the  highway  at  or  near  the  cross- 
ing, so  as  to  avoid  Injury  to  them,"  and  In 
paragraph  7  that  it  was  Incumbent  upon  him 
to  blow  the  whistle,  or  check  the  speed  of  the 
train,  if  reasonable  care  required  It,  In  view 
of  the  fact  that  he  knew,  or  ought  to  have 
known,  of  the  perilous  position  In  which 
Freedman  was  placed.  Whether  after  he 
learned,  or  should  have  learned,  that  Freed- 
man was  In  peril  the  engineer  did  all  that  a 
reasonably  prudent  person  would  have  done 
to  avoid  the  accident  was  fairly  submitted 
to  the  decision  of  the  jury. 

As  applicable  to  the  facta  of  this  case,  we 
find  no  error  In  the  charge  of  the  court,  or 
Its  refusal  to  charge  as  requested,  upon  the 
question  of  the  rate  of  speed  of  the  train  as 
an  element  of  negllgaice.  To  transport  per- 
sons and  property  rapidly  Is  the  principal 
purpose  of  railroads.  To  require  railroads 
to  generally  so  reduce  their  speed  at  all 
grade  crossings  as  to  avoid  colllslonB  with 
persons  who  may  carelessly  or  accidentally 
be  upon  the  crossing  wh^  a  train  was  ap- 
proaching would  defeat,  to  a  great  extent, 
the  purpose  of  the  existence  of  railroads.  To 
run  trains  ovw  grade  crossings  at  a  rate  of 
speed  reasonably  necessary  for  the  accom- 
plishment of  the  purposes  of  railroads  is  al- 
ways attended  with  danger.  When  using  its 
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traina  for  proper  railroad  purpmea  it  la  gen- 
erally the  rigtit  of  a  railroad  company,  Id 
the  abaeaoe  of  legislative  restriction,  to  pro- 
pel them  over  highway  croBslngs  In  the  way 
In  which  they  are  osnally  and  reasonably 
ran.  Baldwin's  American  Railroad  Law, 
408.  For  the  dangers  necessarily  resnlting 
from  80  propelling  tiiem  over  grade  croBslngs, 
sanctioned  by  the  state,  the  railroad  com- 
pany is  not  responsible.  Cowles  v.  N.  T.,  N. 
H.  &  H.  R.  Co.,  80  Conn.  48.  54,  66  Ati.  1020, 
12  I*  R.  A.  (N.  S.)  1067.  For  the  protection 
to  some  extent  of  othera  who  may  have  oc- 
casion to  use  the  highways  at  grade  cross- 
ings the  state  has,  through  its  Legislature 
and  railroad  commissioners,  assumed  the  reg- 
ulation of  the  conditions  upon  which  rail- 
road companies  may  propel  their  cars  over 
existing  grade  crossings,  by  providing,  among 
other  things,  what  signals  of  approaching 
trains  shall  be  given  (section  3787,  Gen.  8t 
1902) ;  that  the  railroad  commissioners  may 
order  gates,  or  electric  signals,  or  a  flagman, 
at  any  railroad  crossing  In  any  town,  city, 
or  borough  (section  3888);  that  they  may 
permit  passenger  trains  to  run  past  any  high- 
way crossing  at  such  rate  of  st^eed  they  may 
prescribe,  and  make  orders  for  the  regula- 
tion of  the  speed  at  which  locomotives  and 
cars  shall  cross  highways  (sections  3798, 
3893);  and  that  they  shall  have  the  exclu- 
sive power  to  regnJate  the  speed  of  railroad 
trains  within  the  limits  of  cities  and  bor- 
oughs (section  S894). 

The  evidence  was  that  the  train  was  run- 
ning at  from  2S  to  GO  miles  an  hour.  The 
complaint  alleges  as  an  act  of  negligence  that 
the  rate  of  speed  was  high,  unlawful,  and 
dangerous.  It  was  dangerous,  and  It  would 
have  been  If  running  at  the  lowest  rate  nam- 
ed. It  was  not  unlawful  In  the  sense  that  It 
was  In  violation  of  any  order  of  the  railroad 
commissioners,  as  It  does  not  appear  that 
they  had  fixed  any  rate  of  speed.  The  train 
was  apparently  run  at  that  rate  of  speed  for 
proper  railroad  purposes.  Upon  the  appar- 
ently undisputed  facts  the  Jury  could  not 
properly  have  found  that  the  defendant  was 
negligent  in  merely  running  its  train  over 
this  crossing  at  the  rate  of  speed  named.  In 
the  absence  of  any  restrictive  order  of  the 
railroad  commissioners.  Dyson  v.  N.  Y.  & 
N.  E.  R.  R.  Co..  57  Oonn.  9,  21,  17  Atl.  137, 
14  Am.  St.  Rep.  82 ;  Tessmer,  Adm'r,  v.  N.  T., 
N.  H.  &  H.  R.  R.  Co.,  72  Conn.  208,  212.  44 
Atl.  38;  Gillette  v.  Qoodspeed.  69  Conn.  363, 
368.  37  Atl.  973.  In  the  first  of  these  cases 
cited  this  court  held  that  the  trial  court  err- 
ed In  deciding  that  the  defendant  was  negli- 
gent in  running  Its  cars  over  a  city  grade 
crossing,  unprotected  by  flagman,  gate,  or 
bell,  at  a  rate  of  speed  of  from  35  to  40  miles 
an  hour.  In  the  second  case  It  was  held  that 
the  trial  court  committed  no  error  In  decid- 
ing that  the  railroad  company  was  not  neg- 
ligent In  running  its  train  over  a  borough 
crossing,  unprotected  by  flagman,  bell,  or 
gates  at  a  rate  of  speed  of  about  50  miles  an 


hoar.  The  croflslngs  In  both  of  the  cases 
were  dangerous,  and  as  to  affording  oppor- 
tunity to  see  approaching  trains  were  evi- 
dently more  dangerous  tlian  the  one  In  the 
case  at  bar. 

In  the  present  case  the  trial  conrt  rightly 
and  very  clearly  Instructed  the  Jury  that 
they  migjbt  find  the  defendant  negligent,  if 
they  found  that  after  the  engineer  knew,  or 
should  have  known,  tliat  Freedman  was  la 
a  position  of  peril  he  failed  to  slacken  the 
speed  of  the  train,  or  to  blow  the  whistle, 
when  reasonable  prudence  and  care  required 
him  to  do  80.  TJiwn  the  facts  before  ns  ap- 
parently the  only  reasonable  grounds  for  a 
recovery  by  the  plaintiff  were  that  the  en- 
gineer n^llgently  (ailed  either  to  keep  a 
proper  lookout  In  approactilng  this  crossing, 
or  to  Blacken  the  speed  of  the  train  sooner 
that  he  did.  These  questions  of  fact  were 
fairly  submitted  to  the  Jury,  and  w«e  by 
the  verdict  answered  In  the  negative. 

There  was  no  error  in  denying  the  plain- 
tiff's motion  in  arrest  of  Judgment  Having 
returned  a  v^dlct  for  the  defendant,  the 
Jury  were  not  required  to  answer  the  writ- 
ten Interrogatories  submitted  to  them.  They 
were  presented  by  the  defendant  only,  and  it 
appeared  upon  the  face  of  the  writing  pro- 
pounding them  that  they  were  to  be  answer- 
ed only  in  case  the  jury  returned  a  verdict 
for  the  plaintiff.  Presumably  plaintiiTs 
counsel  knew  this.  If  they  desired  to  sub- 
mit Interrogatories  or  to  have  those  pro- 
pounded by  defendant  answered  in  case  of 
a  verdict  for  the  defendant,  they  should 
have  made  such  desire  known  before  the 
verdict  was  rendered.  If  they  understood 
the  interrogatories  were  to  be  answered  even 
In  case  of  a  verdict  for  the  defendant,  they 
should,  when  the  verdict  was  returned  with- 
out such  answers,  assuming  that  the  court 
might  then  properly  have  directed  them  to  be 
answered,  have  at  least  either  requested 
the  court  to  order  them  to  be  answered,  or 
have  objected  to  the  acceptance  of  the  ver- 
dict without  the  answers,  instead  of  remain- 
ing silent  until  after  the  Jury  was  dlcharg- 
ed.  Ward  v.  Busack,  46  Wis.  407,  1  N.  W. 
107;  Mayo  v.  Halley,  124  Iowa,  675.  100 
N.  W.  529;  Bagley  v.  Grand  Lodge,  131  111. 
498,  22  N.  E.  487.  But  In  their  brief,  coun- 
sel for  the  plaintiff  make  the  claim,  which 
is  somewhat  inconsistent  with  that  made  In 
their  motion  In  arrest  of  judgment,  that 
the  trial  court  erred  in  submitting  these 
Interrogatories  to  the  Jury.  No  such  question 
was  raised  in  the  trial  court,  altboogh  the 
plaintiff  apparently  had  full  opportonlty  to 
do  so.  In  the  absence  of  objection  the  plain- 
tiff may  be  presumed  to  have  assented  to 
the  submission  of  these  questions.  WiUard  v. 
Stevens.  24  N.  H.  276;  Allen  v.  Aldrlch.  29 
N.  H-  63.  Clearly  the  question  of  the  pow- 
er of  the  court  to  do  so  is  not  raised  by  tlie 
motion  In  arrest,  which  only  complains  of 
the  failure  of  the  court  to  direct  the  Inter- 
rogatories to  be  answered.  The  only  way  la 
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wUdL  It  can  be  claimed  to  be  raised  by  tbls 
anMal  la  by  the  aaatgned  emm  In  the  charge 
of  the  court  In  whldi  it  instractod  the  Jury 
r^ardlng  the  answering  of  the  Interrogato- 
ries. But  as  the  right  of  partlOB  to  present 
such  Interrogatories,  and  the  Dome  and 
duty  of  courts  to  snbmlt  them  to  the  Jury, 
are  Important  matters  of  practice,  which 
have  never  been  passed  upon  by  this  court, 
we  shall  consider  these  questions  as  If  they 
were  pro];>erly  raised  by  the  appeal. 

Unlike  a  large  number  of  our  states,  the 
statutes  of  which  upon  this  subject  are  dis- 
cussed by  Mr.  Clementson  in  his  Manual  Re- 
lating to  Special  Verdicts  and  Special  Find- 
ings by  Juries  ((diapter  8,  p.  24),  Connecticut 
has  never  by  express  legislation  either  regu- 
lated or  authorized  the  submission  of  sucb 
Interrogatories  to  juries  In  the  trial  of  cases. 
Section  757,  Qen.  St  1902,  authorizes  a  spe- 
cial verdict  by  which  the  jury  may  find  the 
facts  and  refer  the  questions  of  law  to  the 
determination  of  the  court.  Though  they 
may  to  some  extent  both  subserve  the  same 
purpose,  there  is  still  a  material  dllTerence 
between  special  verdicts  and  findings  by  re- 
sponses to  Interrogatories.  By  the  former 
no  unconditional  general  verdict  la  rendered, 
but  the  Jury  find  the  facts  and  aubmit  the 
question  of  law  arlsli%  upon  them  to  the 
court  1  Swift's  Dig.  p.  774.  By  the  lat- 
Ut  answers  pertinent  to,  and  perhaps  con- 
trolling, although  not  necesaarlly  fully  cov- 
ering, an  issue  framed,  are  given,  always 
In  connection  with  a  general  verdict  Clem- 
entson's  Special  Verdicts,  45.  The  purpose 
of  the  former  Is  to  furnish  the  basis  of  a 
Judgment  to  be  rendered,  and  of  the  latter, 
by  eliciting  a  determination  of  material 
facta,  to  furnish  the  means  of  testing  the  cor- 
rectness of  the  verdict  rendered,  and  of  as- 
certaining its  extent .  Sturgls  First  Nation- 
al Bank  v.  Peck,  8  Kan.  660;  Chicago,  etc. 
B.  R.  Co.  V,  Dunleavy,  129  111.  132,  22  N.  E. 
15 ;  Durfee  v.  Abbott  50  Mich.  479,  16  N.  W. 
559.  The  power  of  the  trial  court  to  snbmlt 
proper  Interrogatories  to  the  Jury,  to  be  an- 
8w«ed  with  the  return  of  their  verdict  does 
not  depend  upon  the  consent  of  the  parties 
or  the  authority  of  statute  law.  In  the  ab- 
sence of  any  mandatory  enactment  It  Is  with- 
in the  reasonable  discretion  of  the  presiding 
judge  to  require,  or  to  refuse  to  require,  the 
Jury  to  answer  pertinent  Interrogatories,  as 
the  proper  administration  of  justice  may  re- 
quire. Dorr  V.  Fenno,  12  Pick.  (Mass.)  521 ; 
Spauldlng  V.  Robbins,  42  Vt.  90.  In  Walker 
V,  New  Mexico,  etc.,  Pac.  R.  Co.,  165  U.  S. 
508,  697,  17  Sup.  Ct  421,  422,  41  L.  Ed.  837, 
Justice  Brewer,  In  delivering  the  opinion  of 
the  court  said:  "The  putting  of  special  In- 
terrogatories to  the  juiy  and  asking  for  spe- 
cific resEwnses  thereto  in  addition  to  a  gen- 
eral verdict  is  not  a  thing  unknown  to  the 
common  law,  and  has  been  recognized  inde- 
pendently of  any  statute." 

It  has  been  for  a  long  period  the  settled 
practt(^  in  the  courts  of  our  sister  Hew 


^Ingiand  states,  to  propound  such  Interrog* 
atorles  to  the  Jury,  although  Rhode  Island 
Is,  we  believe,  the  only  one  of  them  In  which 
the  practice  has  been  sanctioned  by  statute, 
Cl^neataon's  Special  Verdicts,  c.  2,  p.  16. 
In  Newell  v.  Roberts,  IS  Conn.  63.  78,  ttie 
defendant  pleaded  four  defenses  upon  eadL 
of  which  Issue  was  joined.  There  was  a  gen- 
eral verdict  for  the  defendant,  under  the 
instruction  of  the  court,  that  the  Jury  might 
return  such  verdict  upon  finding  a  certain 
fact  This  court  by  Williams,  C.  J.,  said 
that  while  It  was  not  prepared  to  say  that 
the  TOTdlct  would  not  do  entire  justice  to  the 
parties  In  the  case.  It  might  In  its  conse- 
quences Injurlonsly  affect  their  rights  lieyond 
that  suit,  and  titat  tlw  parties  had  a  right  to 
an  expreealon  of  the  trim  npon  each  of  tbe 
diatlnct  points  so  In  lasoe.  In  Fraider  t. 
Harvey,  84  Conn.  460,  47(^  wliich  was  an  ac- 
tion on  a  warranty  wltii  the  common  conntfl 
in  assnmpait,  a  graeral  verdict  tor  the  plain- 
tiff having  been  returned,  the  court  inquired 
of  the  jury  if  they  found  the  warrant  prov- 
ed. They  relied  that  tAey  did  not  A  new 
trial  was  granted  upon  the  ground  that  there 
could  be  no  recovery  upon  the  common 
counts,  and  there  was  no  crlticiBm  of  the 
action  of  the  court  In  so  interrogating  the 
jury.  It  has  been  tiie  common  practice  in 
this  state,  when  a  complaint  contains  several 
counts  for  distinct  causes  of  action,  for  the 
court  to  direct  the  jury,  in  case  of  a  verdict 
for  the  plaintiff,  to  designate  upon  which 
coimt  it  was  found.  Uorria  r.  Bridgeport 
Hydraulic  Co.,  47  Conn.  279,  291;  Spencer 
V.  N.  T.  &  N.  m  B.  R.  Co.,  62  Gonn.  242,  251, 
25  Atl.  S50.  In  Johnson  r.  Hlgglns,  63  Conn. 
236,  241,  1  Atl.  616,  619,  the  court,  by  Stod- 
dard, J.,  said:  "The  practice  obtains  gen- 
erally in  this  state  rather  to  direct  the  Jury 
to  retnm  verdicts  upon  each  of  several  dis- 
tinct counts,  embracing  Independent  mat- 
ters, than  to  obtain  tbe  required  Information 
by  Inquiry  of  the  Jury,  or  by  framing  special 
verdicts,  eltbougb  both  of  the  two  latter 
modes  have  been  resorted  to."  While  we 
cannot  expect  from  a  jury  such  a  special 
finding,  as  may  be  required  of  a  court,  of  the 
facts  upon  which  Its  judgment  Is  founded, 
It  is  feasible,  and  often  necessary,  and  espe- 
cially as  affording  the  basis  of  a  possible 
appeal,  where  generally  every  Intendment 
Is  in  support  of  the  verdict  that  some  of  the 
elements  which  enter  into  the  verdict  may 
appear  upon  the  record.  Carroll  v.  Bohan. 
43  Wis.  218.  For  this  purpose  tbe  presid- 
ing Judge  has  the  power  to  submit  written 
interrogatories  to  be  answered  by  the  Jury 
upon  returning  a  general  verdict  When  and 
to  what  extent  this  should  be  done,  and  when 
and  how  counsel  may  request  interrogatories 
to  be  propounded,  it  is,  to  a  great  extend,  in 
the  absence  of  any  statute  or  rale  upon  the 
subject,  the  duty  of  the  trial  coiu^  In  the  ex- 
ercise of  a  reasonable  discretion  to  deter- 
mine  Nudd  T.  Burrows,      U.  8.  439,  28 
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It.  Bd.  286;  Spurr  t.  Inbobltants  of  Sbtil- 
bnrne,  131  Mass.  4S». 

We  shsll  not  attempt  to  formulate  deflnits 
roles  for  determining  accurately  In  every 
case  Just  what  Interregatorles  may  be  so  sob* 
mltted  to  tbe  Jnry.  It  may,  lioweTer,  be 
well  to  state  tbe  following  as  some  of  tbe 
general  requisites  of  sncli  permissible  Inters 
rogatories:  Tbey  stioald  generally  be  few 
In  nombw,  and  never  so  nnmerons  as  to  con- 
fuse or  perplex  the  Jury  in  rendering  their 
verdict.  They  sbonid  be  so  clear  and  condae 
as  to  be  readily  miderstood  and  answered  by 
the  Jury.  Each  question  should  call  for  a 
finding  of  but  a  single  fact.  When  practi- 
cable, each  question  should  be  so  framed  as 
to  call  for  a  categorical  answer.  Each  qaes- 
tion'  should  ask  for  tbe  finding  of  a  fact,  and 
never  fOr  a  conduslon  of  law.  No  question 
should  ask  t<a  tbe  finding  of  a  purely  evi- 
dential fact,  nor  ot  an  uncontrorerted  fact. 
Although  not  wholly  covering,  nor  necessari- 
ly controlling,  tbe  determination  of  any  issue 
framed,  the  fact  sought  to  be  elicited  must 
be  pertinent  to  some  Issue,  and  one  whldi 
may  be  of  matwial  weight  in  deciding  it 
Mo  Interrogatory  should  be  permitted,  the 
response  to  which  cannot  serve  either  to 
limit  or  explain  a  general  verdict  or  aid  in 
proceedings  for  a  auheeqaent  review  of  tbe 
verdict  or  Judgment  which  may  be. rendered. 
We  do  not  find  it  necessary  to  decide  wheth- 
er tike  seven  questions  propounded  conform 
to  the  principles  above  stated.  It  is  buUJ- 
cient  to  say  that  we  find  nothing  in  them  to 
Justify  the  conclusion  that  the  necessity  of 
answering  them,  if  they  rendered  a  wdlct 
for  tbe  plaintiff,  may  have  Induced  the  Jury 
to  return  a  verdict  for  the  defendant 

There  is  no  wror.  The  other  Judges  con- 
curred. 


SUIiUyAN  V.  CITY  OF  BRIDGEPORT. 

(Supieme  Court  of  Erron  of  Connecticut  Feb. 
18,  1909.) 

1.  MuniczPAi.  OOKPOBAHOKS  a  186*>— Oni- 
GIBS— Pouos-rAonom  vo>  GonnirBAXioN 
— DxniTSBs. 

The  refusal  of  the  board  of  apportloomrat 
and  taxation  of  the  of  Bridgeport  to  appro- 
priate lafficient  faoda  to  pay  tbe  increased  eklI- 
ary  for  patrolmen,  anfboiued  by  ordinance, 
would  not  prevent  a  policeman  from  recovering 
the  Increased  salary,  as  funds  for  that  parpoee 
coald  be  made  available  either  by  reducing  oth- 
er expenses  of  the  police  department  or.  If  that 
was  not  possible,  the  dty  council  could  reduce 
the  number  (tf  patrolmen  or  could,  under  Its 
diarter,  make  a  ipecial  appropriation  for  that 
purpose  out  of  any  unappropriated  dty  revenue, 
and,  in  the  absence  of  a  showing  that  there  was 
not  enottrii  left  nnezpended  out  «f  the  appro- 
wiation  for  tbe  police  departmoit  to  pay  the 
increased  salaries,  the  failure  of  the  board  of 
apportionment  and  tazatiMi  to  make  an  appro- 
priation for  that  poipoee  was  not  a  defense  to 
an  action  for  the  increased  compensation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  T>ig.  %  186.*] 


2.  MuniciPAZ.  COBPMATiOHS  (I  lWi~-Cmt- 
FXN8ATI0K— iHauujn  OT  OoMtmntatom — 
— GoffBTiTimoirAx.  IiiBiBmoir. 

The  purpose  Gbnst  Amend,  art  8^  pro- 
hiblting  dtles  frtua  paying  extra  cdknpensation 
to  any  public  ofllcer,  or  Increase  Us  eempensa- 
tion*  to  take  eflSeet  doriu  his  eontianapce  in  of- 
fice, was  to  prevent  cities  from  ""^"f  gratu- 
itous compensation  to  public  oflScera,  and  not 
to  prohibit  them  from  regulatinc  their  services 
and  compensation,  so  that  an  oroinance  incrsaa- 
lag  the  salary  of  patrolmen,  effective  the  soc- 
eeediog  fiscal  year,  was  not  the  vote  of  tbe 
gratuity  within  the  Constftntion. 

[Ed.  Note^EVir  odier  casss;  ass  Ibmlclpa] 
Coii^ratlona,-^at  Dig.  H  370^  871;  Dee.  Dig. 

&  BfcnnoiPAL  OoiPouTioiis  9  aT*>— Imis- 
zjjnvB  Oomxoii  —  Ijocai.  Lboulatior  — 
PowKR  TO  AumtmzB— BBaux.4TH»  OF  Sai*- 

AMOB. 

The  IieglslatuTe  may  authorise  a  dty  t« 
make,  alter,  and  repeal  ordinanoas  nlatlav  to 
tiie  compensation  of  dty  ofBceis. 

[Ed.  Note.— For  other  cases,  see  Ifnildpal 
Corporations,  Dec.  EHg.  |  67.*] 

4.  MuinoiPAi.  GoBFOa^TiORS  (I  18S*)— Gou- 
FsnsATion— InoBSAnn  CoicPBMaATXon— In- 
CSCASBD  DvBino  Tebu. 

The  charter  of  the  dty  of  Bridgeport  pro- 
hlblts  tiie  Increase  of  the  salary  of  any  officer 
appointed  for  a  definite  term  daring  his  term 
w  office,  and  another  section  makes  certain  pro- 
visions apply  both  to  persons  holding  office  for 
a  fixed  term  and  those  holding  during  good  be- 
havior. HeUl,  that  the  provision  relating  to  the 
Increasing  salaries  appfied  only  to  officers  a^ 

E Dinted  for  a  definite  term,  and.  unce  policemea 
eld  office  until  removed  for  caase,  their  sala- 
ries conM  be  Increased  during  the  eontfaoance 
of  their  appointment  to  the  service. 

[Ed.  Note.— For  other  cases,  see  WyWp«i 
Corporations,  Dec  Dig.  1 18G.*] 

Case  Reserved  from  Court  of  Common  Pleas, 
Fairfield  County;  Howard  B.  Scott,  Judge. 

Action  1^  James  H.  SuHIvan  against  tbs 
City  of  Bridgeport  On  reserved  qmstloDB 
upon  an  agreed  statonent  of  tecti.  Jnd^ 
ment  advised  for  plalndff. 

Elmore  8.  Banks  and  WUUam  A.  Redden, 
for  plaintiff.  TSkoauM  IL  CnlUuiD,  tax  de- 
fendant 

THATBB,  J.  Tba  plaintiff  hu  been  a  mem- 
ber of  the  defendant's  police  force  since  18861 
Prior  to  October  9,  1907,  and  continuously 
up  to  the  commenconent  of  thte  action,  be 
had  been  a  poUconan  In  grade  A,  the  b^best 
of  tbe  fonr  grades  Into  wbldi  the  patrohnen 
of  tbe  police  force  axe  divided.  By  an  «dl> 
nance  fixing  the  salaries  and  compensation 
of  tiie  officna  and  taea  ot  Oe  poUee  Hepaxt- 
ment  In  force  aa  and  beftnv  October  9,  1907, 
policemen  In  grade  A  were  entitled  to  and 
received  12.90  per  i^y.    On  that  day  the 
common  council  peased  an  ordinanoi^  to  take 
eHect  at  tbe  beginning  of  the  city's  next  fiscal 
year,  April  1,  190^  and  repealing  as  ot  that 
date  all  inconsistent  ordinances,  wboeby  tbe 
salary  or  compensation  of  each  of  the  offloai 
and  each  grade  of  patrolmoi  was  Increased. 
The  salary  or  oompensRtlon  tberdiy  fixed  fbr 
patrolmen  In  grade  A  was  |3.2S  pa*  day. 


•For  ether  cam  we  sane  tople  and  section  NUUBBR  In  Dec  A  Am.  Digs.  1907  to  lUt^  A  Rcpeitsr  ladtni 
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plaintiff  witboQt  reappointment  continued  to 
Berre  as  a  pa^lman  In  that  grade  aftor  April 
1,  1908,  and  haa  demanded  payment  for  andi 
serrice  since  tliat  date  at  the  rate  of 
per  day.  The  defendant  has  paid  him  at  the 
old  rate,  $2.90  per  di^,  and  has  refused  to 
pay  the  balance  claimed.  The  case  is  reserv- 
ed for  the  advice  of  this  court  upon  an  agreed 
statement  of  facts. 

The  defendant's  refusal  to  pay  the  Increas- 
ed compensation  la  based  upon  three  grounds: 
First,  "because  botli  the  board  of  apportion- 
ment and  taxation  and  the'  common  council 
of  the  defendant  dty  failed  and  refused  to 
make  an  appn^riatlon  for  the  police  d^it- 
ment  suffldmt  to  pay  such  increase  in  the 
compensation  of  members  of  the  police  de> 
partment,  and  because  it  is  provided  by  the 
charter  of  the  dty  that  no  money,  other  than 
that  approptiated.  shall  be  expended  for  any 
purpose" ;  second*  "becanse  it  Is  provided  by 
the  charter  that  'no  salary  of  any  officer,  em- 
pIoyA,  agent  or  servant  of  the  town  or  city 
elected,  chosen  or  appointed  for  a  certain 
term  shall  be  increased  or  diminished  by  any 
action  of  the  common  council  to  take  effect 
during  said  term'-" ;  third,  because  "such  at- 
tempted increase  In  the  comiwnsatlon  of  the 
members  of  the  police  d^artment  was  pro- 
hibited by  article  24  of  tiie  amendments  of 
the  Constitution  of  the  state." 

It  is  the  duty  of  the  board  of  apportion- 
ment and  taxation  to  determine  In  February 
eadi  year  the  requirement  of  each  depart- 
ment of  the  city  government  for  the  ensuing 
fiscal  year,  to  apportion  to  each  its  required 
amount,  and  to  lay  a  tax  to  meet  the  total 
requirement.  The  fact  that  in  making  Its 
estimates  for  the  police  department  this  board 
failed  or  refused  to  make  an  appropriation 
sufficient  to  pay  the  increased  compensation 
to  the  members  of  that  d^artment  Is  not 
otmcIuBlve  of  the  plalntUTs  right  to  recover. 
The  purpose  of  placing  the  power  of  appor- 
tionmoit  and  taxation  in  the  hands  of  a  spe- 
cial hoard  was  to  protect  the  taxpayers  from 
nansnal  and  unnecessary  expenditures,,  not 
to  cripple  the  different  departments  by  de- 
prlTliig  them  of  the  means  of  paying  the  or- 
dinary salaries  and  mnning  expenses  of  their 
d^artments;  ^Die  board  of  police  commls- 
■imers  have  no  power  to  fix  the  number  of 
patrolmen  In  their  d^rtment  or  the  pay  of 
any  of  them.  This  power  is  given  to  the  com- 
mon council.  Aftw  the  number  Is  fixed  the 
board  aj^lnts  the  required  number  and  can 
remove  them  only  for  caos^  unless  the  num- 
ber  Is  rednced  by  tbe  onnmon  council, 
police  oommissionen  cannot  reduce  or  change 
tbe  pay  of  the  patrolmm.  It  clearly  Is  not 
tbe  intention  of  the  charter  that  tbe  board 
ot  e4q;)ortionnient  and  taxatlcm  should  reduce 
tbe  patndmen's  pay  1^  tpportioning  to  tbe 
police  department  an  Insufficient  sum  to  pro- 
vide the  coaqiaiaatlcra  fixed  by  law.  When 
tbB  number  and  compensation  of  the  poUc» 
mm  have  been  legally  established,  It  is  the 
duty  of  that  board  to  provide  by  a  sufflcioit 


appn^riatlon  and  tax  levy  for  tlieir  pay- 
ment ;  but  If  they  fall  to  do  this  the  police 
commissioners  may.  the  appropriation  for 
their  department  being  for  a  definite  sum  for 
gmeral  purposes,  by  cutting  expenses  else* 
where  reserve  si^clent  for  the  payment  of 
the  fixed  salaries.  If  this  is  not  possible,  the 
common  council  may  under  the  diarter  make 
a  special  appropriation  to  meet  the  deficiency, 
if  there  is  unappropriated  revenue  of  the  dty 
snffidmt  to  meet  It,  and.  If  not,  It  can  re- 
duce the  number  of  policemen  so  that  tbe  ap- 
propriation already  made  will  be  suffldent  to 
meet  the  salaries  of  th(we  remaining.  It  Is 
found  as  a  part  of  the  case  that  the  board  of 
apportionment  and  taxation  failed  and  refus- 
ed to  make  an  appropriation  suffident  to  pay 
the  Increased  salaries  in  the  police  depart- 
ment provided  for  In  the  ordinance  of  Octo- 
ber 9, 1907,  and  that  the  common  council  has 
not  since  reduced  the  number  of  policemen 
or  made  a  spedal  appr(q;>riatIon  for  the  pur- 
pose of  paying  the  Increase  In  salaries  and 
compensation ;  but  It  is  not  found  that,  at 
the  time  this  action  was  brought,  there  was 
not  remaining  of  the  appropriation  which 
was  made  sufficient  to  pay  the  increase  on 
all  salaries  then  due.  Less  than  two-thirds  of 
the  fiscal  year  had  then  passed,  and  pre- 
sumably a  large  part  of  the  appropriation 
for  the  police  department  then  remained  un- 
expended. It  does  not  appear  therefore  that 
the  dty  was  not  then  in  funds  appropriated 
for  die  purpose  suffldent  to  pay  the  plain- 
tiff's demand.  Upon  the  fticts  found  there- 
fore the  defendant's  first  defense  doea  not 
Justify  its  refusal  to  pay  tbe  balance  claimed 
if  the  same  was  legally  due. 

We  assume  that  the  refusal  of  the  board 
of  apportionment  to  appropriate  sufficient 
to  meet  the  increase  In  salaries  was  because 
the  board  questioned,  upon  the  grounds 
now  urged  by  the  defendant,  the  l^llty  ot 
that  increase.  If,  as  claimed,  the  common 
council  in  repealing  the  former  ordinance 
and  by  passing  a  new  one  establishing  larg- 
er salaries  or  compensation  for  the  police- 
men, acted  In  violation  of  the  defendant's 
charter  or  of  article  21  of  the  amendments 
to  the  Constitution  of  the  state,  thdr  ac- 
tion  was  void,  and  tbe  increase  was  invalid. 
The  construction  and  purpose  of  the  twenty- 
fourth  article  of  the  amendments  to  the 
Constltotlon  received  the  attention  of  this 
court  in  tbe  recent  case  of  McGovem  v.  Mit- 
chell, 78  Conn.  S36,  68  AtL  4S3,  and  was  there 
carefully  and  fully  Considered.  It  is  there 
held  that  it  is  the  purpose  of  tbe  article  to 
teke  from  the  public  bodies  therein  m«itIon- 
edt  Indudlng  dtles,  the  power  to  make  gra- 
tuitous compensation  to  public  officers  and 
onploygs  In  addition  to  that  which  Is  estab- 
lished by  law  or  contract,  and  that  It  doea 
not,  either  directly  or  by  Implication,  take 
from  them  the  power  to  regulate  by  legisla- 
tion the  public  services  and  the  compoisa- 
tlon  of  public  officers,  Th^  may  tberefbre 
to  the  extent  of  their  legislative  powa  enact 
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lawa  or  ordinances  fixing  the  fatare  compen- 
sation of  such  officers.  The  ordinance  In 
qnestlon  purports  to  establish  the  compensa- 
tion which  all  the  members  of  the  police 
department  shall  receire  after  the  1st  day 
of  April  following  Its  enactment  It  Is  not 
the  yote  of  a  gratuity  in  excess  of  what 
the  law  allows  them,  hut  a  law  establishing 
what  they  shall  receive  in  the  future.  It 
differs  in  this  respect  from  the  vote  in  the 
case  of  Wright  v.  Hartford,  50  Conn.  646, 
relied  upon  by  the  defendant  In  that  case 
a  gratoity  was  voted  by  resolution  to  a  tiller' 
man  in  excess  of  the  amount  fixed  by  the 
existing  ordinance. 

The  ordinance  In  the  present  case  was  not 
within  the  prohibition  of  article  24  of  the 
amendments  to  the  Constitution.  If  the 
common  council  had  power  to  enact  the  ordi- 
nance. It  was  therefore  valid.  The  charter 
gives  the  common  council  the  power  to  make, 
alter,  and  repeal  orders  and  ordinances  re- 
lating to  the  salaries  and  com[>en8atlon  of 
all  officers  of  the  city.  That  the  Legislature 
could  confer  upon  the  dty  the  power  of  such 
local  legislation  Is  unquestionable.  State 
V.  Carpenter,  60  Conn.  97,  103,  22  Atl.  497; 
Wallingford  v.  Hall,  64  Conn.  426,  431,  30 
Atl.  47;  State  v.  Cederaski,  80  Conn.  478, 
480,  69  AtL  19.  But  the  charter  contains  a 
provielon  that  "no  salary  of  any  officer, 
employe,  agent  or  servant  of  the  town  or  city 
chosen  or  appointed  for  a  certain  term  shall 
be  increased  or  diminished  by  any  action  of 
the  common  council  to  take  effect  during  said 
term,"  and  It  is  claimed  that  the  ordinance  in 
question  violates  this  provision  of  the  char- 
ter. The  provision  affects  only  those  officers 
who  are  chosen  or  appointed  for  a  "certain 
term."  The  plaintiff  was  appointed  in  1886 
before  the  present  charter  and  a  preceding 
one  were  granted,  and  by  the  provisions  of 
these  two  charters  the  plaintiff  and  other 
policemen  In  office  when  they  were  granted 
were  continued  In  office.  It  does  not  appear 
for  what.  If  any,  term  they  were  originally 
appointed.  By  the  terms  of  the  present  char- 
ter all  policemen  hold  office  until  removed 
or  expelled  by  the  police  commissioners  for 
just  cause,  unless  the  common  council  re- 
duces their  number,  in  which  case,  and  for 
that  cause,  the  common  council  may  dismiss  a 
sufficient  number  to  effect  the  reduction. 
Their  tenure  of  office  is  therefore  substan- 
tially during  good  behavior.  They  are  not 
in  for  a  certain,  fixed,  or  definite  term.  The 
charter  in  another  section  makes  certain  pro- 
visions apply  both  to  persons  holding  office 
for  a  fixed  term  and  those  holding  by  tenure 
of  good  behavior,  thus  recognizing  a  distinc- 
tion between  the  two  tenures.  The  charter 
by  the  prohibition  in  question  manifestly  in- 
tends that,  when  a  person  holds  office  for 
a  fixed  and  certain  term,  his  salary  or  com- 
pensation shall  not  be  Increased  during  such 
term ;   but  does  not  aim  to  prevent  an  In- 


creasa  of  the  salary  or  compensation  of 
those  whose  terms  are  of  uncertain  and  In- 
definite duration.  It  is  well  known  that  living 
expenses  and  wages  have  greatly  Increased 
since  the  plaintiff  was  appointed  In  1886.  It 
is  reasonable,  and  was  donbtless  intended, 
that  the  salaries  and  compensation  of  the 
city's  officers  and  employes  should  be  k^t 
proportionate  to  the  expenses  of  llvlnsr  and 
the  general  rate  of  wages.  The  provlsiou 
of  the  charter  prohibiting  a  change  of  com- 
pensation was  therefore  limited  to  the  cases 
of  those  short-term  officers  and  employes  the 
,  term  of  whose  service  is  fixed  and  certain. 
The  action  of  the  common  council  in  paselng 
the  ordinance  establishing  the  compensa- 
tion of  policemen  after  April  1,  1908,  so  far 
as  It  affected  the  salaries  of  patrolm«i,  was 
not  prohibited  by  the  charter,  but  was  l^aL 
The  plaintiff  therefore  Is  entitled  to  be  paid, 
as  claimed  by  liim,  at  the  rate  of  $3.25  per 
day. 

The  court  of  common  pleas  Is  advised  to 
render  judgment  for  the  plaintiff.  No  costs 
in  this  court  will  be  taxed  in  favor  of  either 
par^.  The  other  Judges  concur. 


WHAI/EN  V.  GLBBSON. 

(Supreme  Court  of  Errors  of  Ctmnecticnt  Feb. 
16,  1009.) 

1.  Appeal  and  Ebbob  Q  1071*)— H a  bmtjws 
Ebrob  —  Deitxal  or  Motion  to  Cobbect 
Finding. 

The  denial  of  a  motion  under  Gen.  St 
1902,  S§  795,  796,  to  correct  a  finding  by  strik- 
ing out  the  statement  that  the  court  excluded 
secondai?  eTidence  of  the  contents  of  letters 
because  not  satisfied  of  the  destmetioa  the 
originala,  was  not  prejudicial  to  movent  where, 
owing  to  the  fact  that  the  court  did  not  at  the 
time  of  its  mline  announce  that  it  was  of  such 
an  opinion  as  the  reason  therefor,  the  finding 
in  respect  thereto  becomes  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1071.*] 

2.  EvioENCE  (§  357*)— Pbivate  'VP^rnNGS— 
AnmssiBiLirr. 

Hie  contents  of  letters  alleged  to  have  been 
written  for  and  at  the  dictation  of  an  illiterate 
person  by  an  amanuensis  are  admissible  to  be 
considered  with  the  other  proof  In  the  deter- 
mination of  that  fact 

[Ed.  Note.— For  other  cases,  see  EMdenee^ 
Cent.  Dig.  8  1496;  Dec  Dig.  S  857.*] 

8.  Evidence  (§  353*>— OmcxAX.  CsBTzncATEa 

—Tax  Lists. 

Under  Gen.  St.  1902,  SI  2286,  2302,  2303, 
2305,  ImpoMne  the  duty  of  bringing  in  a  tax 
list  and  verifymg  It  by  oath  npoo  each  taxpayer 
as  a  persona]  obligation,  a  tax  list  filed  in  the 
proper  office,  and  bearing  a  certificate  by  an  of- 
ficial haTing  anthftrity  to  administer  oaths  to 
taxpayers  that  he  had  In  fact  administered  such 
an  oath  to  the  taxpayer,  is  properiy  received 
in  evidence. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  8  353.*] 

4.  Evidence  (S  373*)— Authobity  of  Agent--> 
Pbebumftions. 

A  tax  list  not  purporting  to  be  signed  or 
sworn  to  by  the  taxpayer,  but  by  another  as 
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agent,  then  being  no  proof  tbat  nch  other  had 
aD7  authority  to  act,  was  Improperly  received 
in  evidence,  there  being  no  presumption  that 
thOM  assaming  to  act  as  agents  are  each  in 
fact,  and  none  that  what  those  who  are  agents 
may  do  is  within  their  anthority. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  }  878.*] 

Appeal  from  Superior  Court,  New  Haven 
County ;  Ralph  Wheeler,  Judge. 

Api^lcation  for  the  probate  of  the  will  of 
Catherine  EllUongbey,  decesBed.  The  win 
was  admitted  to  probate  In  the  probate  court, 
and  Mary  Whalen,  cimteetant,  ai^aled  to 
the  superior  court,  which  court  also  found  in 
favOT  of  the  will,  and  conteetant  appeals. 
Bereraed;  and  new  trial  ordered. 

Ulysses  O.  Cburdi  and  Joseph  H. 
for  appellant  '  Bdward,  A.  Harrlman  and 
James  M.  Lynch,  for  aK>eUee. 

BALDWIN.  O.  3.  The  papOT  admitted  to 
probate  as  the  will  of  Mrs.  KlUon^ey  gave 
her  pr<^rt7  In  part  to  St  Patrick's  Boman 
Catholic  Church  and  the  rest  to  the  pastor 
of  the  parish  for  masses  for  the  r^>ose  of 
her  soul.  It  was  executed  July  2,  1906,  and 
she  died  October  7,  1907.  Her  sole  heir 
was  a  sister,  the  appellant  Both  were  over 
70  at  the  time  of  her  decease.  Neither  could 
read  or  write.  Mrs.  KlUoughey  had  a  son, 
Thomas,  who  died  in  1903.  The  appellant 
lived  In  Illinois  until  January,  1807,  when 
she  went  to  Waterbury,  and  took  care  of  her 
sister  during  her  last  Illness,  Into  which  she 
had  then  fallen.  She  produced  testimony  to 
the  effect  that  wbUe  in  Illinois  Mrs.  Kll- 
loughey  had  from  time  to  time  sent  letters 
to  her  or  her  family,  which  had  been  an- 
swered, and  that  when  she  left  the  state 
they  were  in  a  cigar  box  in  her  house  in 
Aurora,  and  had  not  since  been  seen  by  her. 
She  had  two  daughters,  one  of  whom,  Jen- 
nie Whalen,  testified  that  after  her  mother 
went  to  Waterbury  the  Aurora  house  was 
sold,  and  she  (the  witness)  had  burned  the 
cigar  box  and  Its  contents;  that  she  had 
read  the  letters;  that  one  of  them,  address- 
ed to  her  mother,  came  soon  after  the  death 
of  Thomas  KiUoughey,  and  was  signed  with 
the  name  of  Catherine  Klllougfaey ;  and  that 
she  (the  witness)  wrote  and  mailed  an  an- 
swer to  it  for  her  mother,  addressed  to  her 
aunt  at  her  residence  In  Waterbury;  that 
a  letter  was  received  In  reply  signed  with 
her  aunt's  name;  and  that  other  similar 
correspondence  followed.  She  was  then  ask- 
ed to  state  the  contents  of  the  first  of  the 
letters  mentioned,  received  by  her  mother 
after  the  death  of  Thomas  KUloughey.  and 
whether  It  stated  who  the  writ^  of  it  was. 
Testimony  had  already  been  glv«i  by  a 
Mrs.  O'Brien,  who  was  a  cousin  of  Mrs.  K11- 
loa^ey,  tbat  the  day  after  his  death  Mrs. 
Killooghey  aSked  her  to  write  to  the  appel- 
lant to  request  the  latter,  In  her  behalf,  to 


come  on  and  live  with  her  (Mrs.  KUloughey) ; 
that  Mrs.  KUloughey  told  her  what  to  write, 
and,  among  other  things,  tiiat  ^e  wsa  old 
and  nearlng  her  end,  and  was  weU  provided 
for,  and  would  pay  the  expenses  of  her 
Journey;  and  that  she  (the  witness)  put  all 
these  things  Into  the  letter.  It  was  not 
claimed,  and  there  was  no  evidence  offered 
tending  to  show,  that  any  letters  were  writ- 
ten for  Mrs.  KUloughey  to  Mrs.  Whalen, 
or  members  of  her  family,  whI(A  contained, 
or  purported  to  contain,  the  language  or  ex- 
presslons  used  or  dictated  by  Mrs.  KU- 
loughey, except  the  letter  of  Mrs.  O'Brien,  or 
that  the  letters  In  question  were  ever  read 
to  her  or  assented  to  by  her.  (Counsel  for  ap- 
peUee  objected  to  the  evidence  {Aered  as  to 
their  contenta  <»i  thA  ground  that  it  was  not 
BufBdentlT  shown  that  they  contahied  any 
e:Q)reeBl(nu  or  declaratlona  actoaUy  made  by 
Mrs.  Kflloo^iey,  and  did  not  nifflclaitly  ap- 
pear to  have  been  written  frcm  her  dicta- 
tian  or  her  dlrectkm.  The  court  ruled 
and  Infonned  conniti  for  the  amidilant  that 
he  might  Introduce  any  letter  which  he 
would  identify  hy  reason  of  the  testimony  of 
the  writer,  be  it  Mrs.  O'Brien  or  any  other 
persnif  as  written  in  hdialf  of  Mrs.  KU- 
lons^iey  to  MTBL  Whaleo,  and  also  any  letter 
written  to  -Mrs.  Whalen  in  Aurora,  which 
was  Bpedflcally  tn  r^tly  to  a  letter  which 
she  had  caused  to  be  written  to  Mrs.  Kil- 
lou^i^.  so  that  the  one  might  be  idoitlfled 
by  the  other,  and  that  be  would  be  required 
to  Identify  any  letter,  the  contents  of  which 
he  sought  to  introduce,  evidence  of  some 
person  who  wrote  It 

The  qnestions  put  to  Hln  Whalen  as  to 
the  contoitB  of  the  letter  written  after  the 
death  of  Thomas  were  thereupm.  exclnded, 
as  were  aimUar  questions  relating  to  the  con- 
tents of  the  snbaequent  corresptmdence  as  to 
which  she  had  testified.  The  finding  states 
that,  at  the  time  of  these  rallngs,  **the  court 
was  not  fuUy  satisfied  of  the  destruction  of 
all  the  tetters  In  question,  and  no  snffldent 
evidotce  of  the  Identity  of  any  of  the  mm- 
tents  of  the  letters  claimed  to  have  been 
burned  as  beli^  declarations  made  or  as- 
sented to  by  Mrs.  KUloughey."  A  motion 
to  correct  the  finding  under  Oen.  St  1902,  H 
795,  796,  by  striking  out  these  statements, 
was  filed,  and  exceptions  based  thereon  are 
among  the  reasons  of  ai^al.  In  support 
of  these  exceptlonB  a  transcript  of  the  ste- 
nograpber's  notes  of  Miss  Whalen's  testi- 
mony has  been  made  part  of  the  record. 

It  appears  from  this  transcript  that  the 
first  of  the  grounds  so  stated  tor  excluding 
the  questions  was  not  mentioned  by  the 
court  at  the  time  when  the  rullugs  were 
made.  Had  it  been,  it  may  be  tliat  the  ap- 
pelant would  have  been  able  to  supply  fur- 
ther evidence  of  the  destructim  of  the  let* 
ters.    That  suffldnkt  proof  that  th^  had 
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been  deBtroyed  had  been  made  waa  not  de- 
nied hj  the  connael  tor  the  appellee  in  mak> 
ing  their  objecttona  to  tbe  admtasion  of  the 
qnestlonB.  It  was  a  preliminary  matter  to 
be  decided  by  the  trial  Jndge  before  any 
resort  conld  be  had  to  secondary  erldence. 
If  the  qaeations  were  to  be  excluded  because 
in  his  opinion  no  case  had  yet  been  made 
out  for  the  admission  of  such  evidence,  that 
opinion  should  have  been  announced  at  the 
time  as  the  reason  for  the  rulings,  and,  not 
having  been  so  announced,  the  .finding  In 
this  respect  is  immaterial. 

The  second  of  tbe  two  grounds  stated  In 
tbe  paragraph  In  question  of  tbe  finding  Is 
somewbat  obscurely  expressed,  but  we  un- 
derstand it  to  mean  that  no  sufficient  evl* 
dence  had  been  presented  that  any  of  the 
contents  of  the  letters  were  declaratI(Hia 
made  or  assented  to  by  ISxb.  Killough^y. 
As  to  the  letter  written  l^^  Mrs.  O'Brien, 
there  clearly  had  been  sufficient  evidence, 
and  as  to  the  other  letters  we  are  of  opinion 
that  the  pro<tfs  <tfered  as  to  the  point  In 
question  were  such  as  entitled  the  appellant 
to  have  that  detmnlned  by  the  Jury  in  con- 
nection Willi  the  evidence  tiered  as  to  what 
the  letters  In  fact  ccmtalned.  An  Ullt«rate  per- 
son can  only  oommnnlcate  by  letter  titrougb 
the  aid  of  an  amanuensis.  Th9  signature 
must  be  that  of  the  latter.  Testlnumy  f  roa 
him  that  be  wrote  only  what  he  waa  told 
to  write  la  not  the  only  means  of  detomln- 
Ing  that  fbct  The  statements  made  may 
relate  to  what  could  not  have  been  known 
to  any  one  but  the  persm  from  whom  the 
letter  purports  to  come;  or  they  may  be 
expressed  In  a  particular  way  that  Is  pe- 
culiar to  bin.  Tbey  may  he  put  In  such  a 
form  OS  an  uneducated  person  would  natur- 
ally ns^  and  titoy  may  be  phrased  In  a  style 
which  omclnslTely  shows  that  tbe  words 
ore  those  ct  the  amannm^  If,  therefore, 
the  letter  be  lost  or  destroyed,  [voof  of  Its 
4KmtentB  may  be  ot  material  Impcnlance  In 
determining  trtau  whom  the  conunnnlcatI<Hi 
really  (uune.  S  Wlgmore  on  XMdence,  H  2148, 
2158.  Tb»  latter  part  of  the  porai^apb  In 
question  waa  In  ^ec£  a  mere  restatement 
of  the  reasons  for  tbe  rulings  which  were 
given  at  the  time.  The  appellant  was  there- 
fore not  pr^ndlced  by  the  denial  et  motions 
io  strike  out  the  statements  spedfled. 

niere  was,  however,  error  In  excluding 
for  such  reasons  the  secondary  evld^ce  of 
what  the  letters  contained,  assuming  that 
there  had  been  snfllctait  proof  of  their  loss. 
It  was  for  the  Jury  to  say  who  wrote  and 
who  received  Ihem,  after  hearing  their  con- 
tents, and  consldwlng  the  Intrinsic  evidence 
that  mi^t  be  thus  furnished  as  to  their  or- 
igin, In  connectitm  with  whatever  extrindc 
evidence  relevant  to  the  same  point  might 
be  produced  1^  either  par^.  Fitch  t.  Bofue, 


19  Conn.  285,  290;  De^  Rlvo-  National 
Bank's  Appeal.  7S  Conn.  841,  847,  47  Aa 
675. 

The  appellant  tiered  evidence  that  tb» 
death  of  hiu  son  was  a  great  riiodc  to  Uxa. 
Ellloughey,  and  that  she  waa  never  ofter^ 
wards  of  sound  mind,  s^dom  left  her  house, 
and  took  but  little  interest  in  the  care  of 
her  property.  To  meet  this,  the  an>eUee, 
among  other  things,  put  on  the  witness  stand 
two  assessors  of  the  town  ct  Waterbocy, 
who  produced  the  original  tax  lists  filed  In 
ihelr  aOee  as  tiie  lists  of  Mtsl  KlUoagbey 
for  tbe  years  1906,  1904,  190S,  and  1906. 
One  of  them  teetlfled  that  the  list  oC  1908 
was  signed  by  bet  by  h«  maik,  and  swmn 
to  by  her  before  him.  This  Ust  waa  adndt- 
ted  without  objection.  Tlie  oilier  aaaonaor 
teatUted  that  the  lists  of  1904  and  1906  wen 
signed  by  a  mark  and  sworn  to  befcne  him 
by  some  one  purporting  to  be  Mn.  EUloo- 
gh^  at  Oa  Ume  when  they  filed;  that  he 
did  not  know  Mrs.  KlUoug^e^  peracnally: 
and  that  he  could  not  say  that  she  ever  ap- 
peared before  him.  These  two  lists  woe 
pn4[>erly  received.  They  came  fnmi  the 
proper  official  repository,  and  each  bore  a 
certificate  by  an  official  having  authority  to 
administer  oaths  to  taxpayers  tiiat  be  bad 
in  fact  administered  such  an  oath  to  Mrs. 
Killoughey.  Such  a  certificate  is  [vioia  tkde 
evidence  of  the  truth  of  what  Is  CMitained 
in  it  on  the  principle  that  every  man  acting 
offldally  shall  be  presumed  to  have  done  his 
duty  until  the  contrary  aiH>ears.  State  r. 
Byrne,  46  Conn.  273,  280 ;  State  v.  Main,  60 
Conn.  123,  140,  87  AtL  80^  86  L.  B.  A.  623. 
61  Am.  St  Bep.  SO.  The  duty  of  tnlnging 
in  a  tax  list  and  of  verifying  it  by  oath  Is 
cast  up(Hi  each  taxpayer  as  a  personal  obll- 
gatioa  Gen.  St  1002,  H  2206,  2302,  2303, 
2306.  It  was  required  of  Mr&  KlUouiAey, 
and  tbe  evidence  In  question  went  to  show 
that  she  performed  It  O^e  list  ot  1906  did 
not  purport  to  be  signed  or  sworn  too  by 
her.  The  signature  read  "Bridget  Donege, 
Agent,"  and  the  only  affidavit  was  tiiat  of 
"Bridget  Donege."  Bridget  Donege  could 
not  be  found,  and  no  ivoof  waa  <rflered  that 
she  had  any  auUuHrl^  from  Mrs.  KUlontfiey 
to  act  fOr  her.  Under  these  dreunwtanccs 
there  was  error  in  admitting  tlUs  11^  There 
Is  no  presumption  that  those  assnmlog  to 
act  as  private  agents  are  such  agents  la 
fact,  and  none  that  what  thoae  who  are  pri- 
vate agttats  may  do  is  within  their  anthor- 
ity.  Ward  v.  Metropolitan  Life  Ins.  Go,  66 
Oonn.  227,  239,  88  Atl.  902,  50  Am.  St  B^  80l 
So  far  OS  ai^Msars,  Bridget  Dmiege  was  a 
mere  Intermeddler,  who  was  neror  employed 
by  Mrs.  KUlonghey  to  represent  her. 

There  la  error,  and  a  new  trial  is  <adaed. 
The  other  Jodcaa  eoncurcfld. 
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NATIONAL  milB  PEOOFING  00.  T.  TOWN 
OF  HUNTINGTON  et  at 

<SapreiaB  Ooort  of  Errors  of  GoimectieDt.  F«k 
16,  1909.) 

1.  Mrauinoa'  Liehs  (f  13*)— Pbofkbtt  Sub- 

JKOT  — PUBUO  BUILDHf 08  —  **AIIT  BUILD- 
XKO." 

Gen.  St  1902.  U  413&-113&  pzovidinff  for 
-tbe  creation  and  eim)Tcement  of  a  medianic'a 
lien  for  material  (nmiihed  and  services  render- 
ed in  tin  onutnictlon  of  "any  boiUUng,"  do  not 
■aothoAie  sodi  lien  on  a  pnuie  sehooT  bnildiiig. 
NotAi— For  otbor  cases,  see  Mechanics' 
Cbnt  IMff.  1 16;  DacTDic.  ft  18.*] 

■2.  Mechanics'  Liens  (|  ■  6*)-0)NBTBOonoH 
or  Statdtb. 

A  medianit^B  lien  law»  Mag  in  derofation 
of  the  oommon  law,  shonld  reoriva  a  strict  xath- 
«r  than  a  Uberal,  constmctttm. 
•   TBd.  Nota^For  otiwr  cases,  aee  Bledianlcs^ 
Uena,  Gent.  Die.  1  6;  Dee.  Dig.  |  S.*] 
S.  Mkohanios'  Liens  (S  07*)— Pkbsoks  Ehti- 

TLKD — SUBOOHTBAOTOBa . 

An  oi^nai  contractor  not  being  entitled, 
nnder  0«n.  8t  190^  H  4185^138.  to  a  mecban- 
itfu  lien  for  material  famished  and  services  ren- 
•dered  In  tiie  conatmction  <rf  a  paUic  school 
building;  a  nboontraetor  la  not  uititled  to  sndi 
lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  I  120;  Deo.  Dig.  |  97.*] 

Case  reserved  from  Superior  Oonrt,  Fair- 
field County;  Edwin  B.  Gager,  Judge. 

Action  by  Hie  National  Fire  Proofing  Com- 
pany against  the  Town  of  Huntington  and 
■others.  On  a  trial  In  the  Superior  Court  the 
case  was  reserved  for  the  Supreme  Court 
of  Errors.  Jndgmmt  adrlsed  tm  d^end- 
■ants. 

This  Is  nn  action  by  a  anbcontractor 
Against  the  town  of  Himtlngttm  and  sundry 
other  subcontractors,  who,  like  the  plaintiff, 
bad  filed  certificates  of  meduuklc's  lien  en 
A  town  schoolhons^  to  foreclose  the  plain- 
tifl*B  lien,  to  ascertain  what  balance  was  doe 
from  the  town  on  the  "pnrdiaae  price,"  and 
the  respectlT«  amounts  of  the  sevunl  liens, 
and  to  have  the  balance  dne  from  the  town 
■apportioned  among  the  several  lienors, 
brought  to  the  VQperlor  court  for  Fairfield 
■coon^  and  reserred  (Gagw,  J.)  for  the  ad- 
vice of  this  court  on  a  st^nilatlon  as  to  the 
-facts.  One  of  ttieee  was  that  flie  town  of 
HimtlnstoD  In  the  case  of  the  plaintiff's  Hen 
and  the  lien  of  each  of  the  defendants  ap- 
pearing bad  (m  hand  at  the  time  the  filing 
of  the  lloD  and  of  the  sorrice  of  nottce  of  In- 
tention to  dalm  lien  an  amonnt  of  money 
snfllcient  to  pay  such  lleiu  and  subject  to 
«nch  lien  under  the  contract  with  the  con- 
tractor if  such  lien  is  valid. 

Edward  A.  Uarrlman  and  WlUlam  0. 
Downs,  for  plalntUC.  JtOin  W.  Banks,  for 
■defendants. 

BALDWIN,  O.  J.  (after  stating  the  facts 
as  abore).  Gen.  St  1902,  H  413&-11S8,  pro- 
Tide  for  tite  creation,  nndw  cerUln  condt- 


tlons,  of  a  mecbanlc*B  Hen  In  fttror  of  any 
original  contractor  or  subcontractor  having 
a  claim  for  over  f  10  for  material  furnished 
or  services  rendered  In  fiie  construction  of 
"any  building,  or  any  of  its  appurtenances.'* 
These  general  wcnrds.  If  taken  literally,  cor- 
er  evwy  hind  of  building,  public  or  private. 
It  Is  clear,  however,  that  they  could  not  be 
construed  to  embrace  buUdings  belonging  to 
the  state.  State  v.  Kllbum,  81  Conn.  9.  11, 
69  Atl.  1028.  Nor  do  they  include  any  public 
buildings  belonging  to  corp<»«tlonB  or  com- 
munities created  by  the  state  as  government- 
al agencies  for  purely  public  purposes,  to  de> 
fray  the  cost  of  which  they  can  freely  ex- 
ercise the  power  of  taxation. 

The  mischief  wtilcb  the  statute  was  de- 
signed to  remedy  la  an  Important  guide  in 
asc^talnlng  its  meaning.  A  thing  within  the 
letta>  of  a  statute  may  be  unaftected  by  its 
provisions,  if  not  within  the  Intention  of  the 
makers,  and  If  what  was  the  Intention  sufll- 
clently  appears  from  the  terms  which  they 
used.  In  connection  with  the  conditions  call- 
ing for  such  I^slatlou.  Bridgeport  v.  Hnl>- 
bell,  6  Conn.  287,  243;  Wetherell  v.  HolUs- 
ter,  73  Conn.  622,  625.  48  Atl.  826;  Kelley  v. 
KlUourey,  81  Conn.  820,  70  Atl.  1031.  The 
statute  under  consideration  created  a  new 
means  of  securing  the  claims  of  a  particular 
class  of  creditors.  It  is  In  derogation  of  the 
common  law,  and  of  a  kind  calling  for  a 
strict,  rather  than  a  liberal,  construction. 
Oliapin  V.  Persse  &  Brooks  Paper  Works, 
80  Conn.  461,  79  Am.  Dec.  268;  Hubbell  v. 
Kingman,  S2  Conn.  17,  19.  The  mischief 
to  be  prevented  was  loss  to  those  furnishing 
services  or  materials  In  the  construction  of 
a  building  If  unable  to  odlect  might 
be  due  them  on  such  account  from  the  owner 
of  the  real  estate.  The  orl^nal  contractor 
for  the  erection  of  a  public  building  for  such 
a  public  corporation  as  has  been  described  is 
always  sure  of  his  pay.  His  debtw  com- 
mands the  resources  of  the  whole  community. 
As  no  lien  Is  necessary  for  his  protection,  It 
is  not  to  be  presumed.  In  view  of  what  such 
a  lien  would  put  it  in  his  power  to  do,  that 
the  General  Assembly  intended  to  give  htm 
(me.  The  possessor  of  a  mechanic's  llm  on 
real  estate  can  gain  title  to  It  by  foreclosure. 
If  such  a  lien  can  be, Imposed  upon  public 
buildings,  they  can  thus  be  turned  Into  pri- 
vate buildings.  If  It  can  attach  to  a  school- 
house,  it  la  difficult  to  see  why  It  would  not 
equally  attach  to  a  city  hall,  a  county  court- 
house, or  a  county  Jail.  It  would  be  Intol- 
erable to  put  it  In  the  power  of  a  private 
citizen  in  case  the  negligence  of  a  county 
should  result  In  bis  obtaining  a  foreclosure 
of  a  mechanic's  lien,  to  take  poasesalon  of  a 
courthouse,  and  turn  out  the  courts,  or  of  a 
Jail,  and  turn  out  the  prisoners. 

It  Is  suggested  that  the  statute  may  be  so 
construed  as  to  permit  a  lien,  but  not  its  en- 
forcement against  the  public  corporation. 


Liens, 
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Thla  would  Btrip  tbe  privilege  of  most  of  Its 
value.  The  right  and  the  remedy  must  stand 
or  fall  together.  True,  should  the  corpora- 
tion sell  the  building  to  a  private  citizen, 
such  a  lien  might  be  foreclosed;  but  it  is 
ordinarily  to  be  presumed  that  a  building  de- 
voted to  public  uses  will  continue  permanent- 
ly to  be  devoted  to  them.  It  Is  therefore 
our  opInI<m  that  the  statute  was  not  Intend- 
ed to  give  any  Ileo  on  a  public  building  to 
an  original  contractor.  This  being  so,  It 
cannot  have  been  wlttiin  Its  purpose  to  give 
one  to  Bobctmtractors.  To  them  tbe  owner 
of  the  building  owes  no  debt.  Their  equities 
are  derived  from  thetr  relation  to  the  original 
contractor,  and  are  not  aiqwrlor  to  his.  We 
have  held  that  a  railroad  station  owned  by 
a  railroad  corporation  may  be  the  subject  of 
a  mechanic's  Uen.  Botsford  v.  New  Haven, 
Mlddletovra  ft  Wlllimantic  R.  B.  Co.,  41 
Conn.  454.  Such  a  corporation,  being  a  pri- 
vate one,  though  serving  pid>llc  as  well  as 
private  uses,  and  having  no  power  of  taxa- 
tion to  pay  Its  debts,  is  not  at  all  In  the  posi- 
tion of  a  strictly  governmental  agency,  snch 
as  iB  a  town  or  county.  Bradley  y.  New 
Tort  ft  New  Haven  R.  B.  Co.,  21  Conn.  294, 
806;  McEeon  v.  N.  T.,  N.  H.  ft  H.  B,  B.  Co., 
76  Conn.  348,  348.  68  Atl.  696,  61  L.  B.  A.  786. 

Tbe  claims  for  relief  otbet  than  fbat  for  a 
foreclosure  are  subsidiary  to  that,  and  must 
fall  with  It 

The  superior  court  Is  advised  to  render 
judgment  tor  the  defoidants;  and  they  will 
recover  crats  In  this  court  Olte  other  Judges 
concurred. 


8EASIDB  BEAIiTT  ft  IMPROVBUENT  GO. 

V.  ATLANTIO  CITY. 
(Court  of  Ettoxs  and  Appeals  of  New  Jersey. 

Nov.  17,  1908.) 

Error  to  Supreme  Court. 

Action  by  the  Seaside  Realty  ft  Improvement 
Company  acainat  Atlantic  City.  Judgment  for 
defendant  (74  N.  J.  Law.  178,  64  Aa  1081),  and 
I^aintifr  biings  error.  Affirmed. 


-  Thompson  ft  Cole,  for  ^alntlff  In  error.  Har^ 
ry  Wootton.  Godfrey  ft  Godfrey,  and  Gilbert 
Colllna.  for  defendant  in  error. 


PER  CURIAM.  The  judgment  under  review 
should  be  affirmed,  for  the  reasons  expressed  in 
the  opinion  delivered  by  Mr.  joatice  Beed  in  Che 
Supreme  Court 


GARRISON,  J.  (dissenting).  I  am  unable  to 
reach  tbe  concliuion  that  the  object  of  tbe  sup- 
plementary act  of  1903  (P.  L.  p.  387),  which  is 
admittedly  the  sole  authority  for  the  manidpal 
resolution  under  review  is  expressed  in  tbe  title 
of  the  act  to  which  it  is  supplemental. 

Tbe  object  of  the  supplementary  act  in  ques- 
tion is  to  authorize  the  riparian  commissionere 
to  grant  lands  of  the  state  under  water  to  cer- 
tain nonriparian  owners,  to  wit.  municipalities 
fronting  on  such  waters.  The  title  of  the  act  to 
which  such  legislative  object  Is  supplemental  is 
."An  act  to  ascertain  the  rights  of  the  state  and 
the  riparian  owners  in  the  lands  lying  under 
the  waters  of  the  bay  of  New  Yoxk  and  else- 
where in  the  state." 

It  is  going  a  great  way  to  bold  that  *'to  as- 
certain" means  "to  convey  away,"  so  that  in 
this  title  the  words  "to  ascertain  the  rights  of 
the  state  and  the  riparian  owners"  expresses 
that  the  legislative  object  was  to  authorize  a 
grant  outrif^t  of  lands  under  water  by  one  o£ 
the  parties  named  in  the  title  0.  e^  the  state)  to 
the  other  party  named  theEein  (L  cl.  ziparian 
owners). 

But,  conceding  that  this  Is  so,  and  assuming, 
ev^n  further,  that  the  title  were  actually  amend- 
ed, so  that  it  read.  '*Tbe  object  of  this  act  is 
to  authorize  grants  of  the  state's  lands  to  ripari- 
an owners,"  I  would  still  be  unable  to  take  tbe 
next  step,  and  say  that  such  title  expressed  that 
the  object  of  the  act  was  to  authorise  such 
grants  to  be  made  to  nonriparian  owners — a 
class  not  mentioned  in,  and,  oecanse  not  mm- 
tloned.  excluded  from,  such  title. 

Unless,  however,  this  last  step_  be  taken,  the 
supplement  of  1903  is  entirely  invalid,  as  not 
being  within  the  object  expressed  in  tbe  title  of 
the  act  to  whidi  It  is  a  supplement. 

Being  unable  to  agree  that  "to  ascertain  die 
rights  of  the  state  and  the  riparian  owners"  is 
the  equivalent  of  "to  grant  the  lands  of  the 
state  to  nonriparian  owners,"  I  am  constrained 
to  withhold  my  affirmance  of  the  Judgment  of 
the  court  below,  which  rests  ftmdamntally  op- 
on  the  proposition  that  these  two  are  equivalent 
expressions,  which  satisfy  the  constituocHial  re- 
quirement ttiat  the  object  of  every  act  shall  be 
expressed  In  Its  title. 


Digitized  by  Google 


N.J.) 


MAY  T,  HURLEY. 


918 


MAY  T.  HURL£]Y  et  8l.     8TEELMAN  T. 

SAMB.   TATJLANB  et  eL  t.  SAMH. 
(Conrt  ot  Brrors  and  Appeals  of  New  Jersey. 

March  1,  1909.) 

Shifpiro  (§  6GJ*)  —  Attthobitt  or  Mastes  — 
Pledge  or  Owner's  Cbedit. 

The  authority  of  a  master  of  a  veesel  to 
bind  the  owners  in  personam  falls  within  the 
law  of  principal  and  agent,  excepting  when  such 
authority  arises  ex  necessitate;  and  there  is  no 
authority  ex  necessitate  in  the  master  of  the 
vessel  to  pledge  the  owner's  credit  where  the 
owner  or  his  managing  agent  Is  either  at  the 
port  of  the  ship's  anchorage  or  bo  near  it  as 
to  be  reasonably  expected  to  intervene  person- 
ally. 

[Ed.  Note.~For  other  cases,  see  Shipping, 
Cent  Dig.  H  257-268;  DecTDlf.  |  62.«5 

(Syllabos  Iv  the  Courts 

Error  to  Circait  Ck)urt,  Camden  County. 

Actions  by  William  C.  May,  by  Zepbe- 
nlali  S.  Steelman  and  by  George  Taulaue, 
Jr.,  and  others,  agaluut  W.  L.  Hurley  and 
others.  Judgments  for  defendants,  and 
plaintiff  In  each  case  brings  error.  Affirmed 
In  each  case. 

WUliam  T.  Read,  for  ^alntlfls  in  en-or. 
Ralpb  W.  B.  JkaageEt  for  deCmdants  tai  error. 

DILL,  J.  In  thlB  case  a  single  writ  of  er- 
.ror  was  sued  out  for  the  purpose  of  review- 
ing three  separate  Judgmenta  that  resulted 
from  aa  many  different  actions  that  were 
tried  together  J17  eonsmt  There  shotdd,  of 
oonrs^  have  beea  three  sq^arate  writs  of 
error;  but,  this  being  suggested  upon  the 
argnmrail;  It  was  agreed  to  treat  the  record 
as  amended  to  make  three  writs  of  error  and 
separate  returns. 

rThe  one  question  of  Importance  presmted 
by  this  rerlew  is  whether  the  master  of  a 
vessel,  in  the  ahsoice  of  special  authority, 
may  pledge  the  owner's  credit  for  supplies 
and  repairs,  when  the  owner  Is  at  the  port 
of  the  ship's  andiorage,  or  so  near  to  It  as 
to  be  reasonably  eq>ected  to  intervene  per- 
sonally. The  plalntlfEB  sued.  In  personam, 
the  owners  of  the  bark  Primus  for  sn^lies 
famished  and  servicea  r^ered  upon  the  or^ 
der  ot  tbe  master  while  the  vessel  lay  In 
anchor  at  the  port  of  Philadelphia,  oi^mrtte 
the  ci^  of  Camden,  where  the  owners  resid- 
ed, as  the  plaintllb  knew.  The  theory  of 
the  plalntMKf  was  that  the  sui^lles  and  serv- 
ices were  necessary  for  the  resa^l,  that  ttiey 
were  furalahed  upon  the  order  of  the  master, 
and  ttiat  as  a  matter  of  law  the  master  was 
the  agent  of  the  owners  of  the  vessel,  and 
authorized  ex  necessitate  to  bind  them  for 
necessaries  to  the  way  of  supplies  and  re- 
pairs, IrrespectlTe  of  the  port  where  the  ves- 
sel was  located.  Hie  d^endants  urged  the 
rule  that  there  is  no  authority  ex  necessi- 
tate In  the  master  of  the  vessel  to  pledge  the 
owner's  credit  where  the  owner  or  hia  man- 


aging agent  Is  eltiier  at  the  port  of  the  ship's 
anchorage  or  so  near  It  as  to  be  reasonably 
expected  to  intervene  personally.  The  court 
left  every  disputed  issue  of  fact  to  the  Jury, 
Including  tbe  Question  whether  the  supplies 
thus  furnished  were  necessaries,  and  wheth- 
er tbe  managing  owner,  who  lived  just  across 
the  river  from  the  port  where  the  vessel  was 
anchored,  was  so  near  as  to  be  reasonably 
expected  to  Intervene  personally.  The  Jury 
found  for  tbe  defendants. 

The  issue  is  pres^ted  by  an  exception  to 
the  refusal  of  tbe  trial  Judge  to  direct  a  ver- 
dict in  favor  of  the  plaintiff  and  by  an  ex- 
ception to  the  charge.  In  both  rulings  and 
throughout  the  trial  the  court  followed  the 
rule  in  Arthur  v.  Barton,  6  bfiees.  &  W.  142 : 
"Under  the  general  authority  which  the  mas- 
ter of  a  ship  has,  he  may  make  contracts  and 
do  all  things  necessary  for  the  due  and  prop- 
er prosecution  of  the  voyage  In  which  the 
ship  is  engaged.  But  this  authority  does  not 
usually  extend  to  cases  where  the  owner  can 
himself  personally  interfere,  as  In  the  home 
port,  or  In  a  port  in  which  he  has  beforehand 
appointed  an  agent,  who  can  personally  In- 
terfere to  do  tbe  thing  required.  Therefore 
If  the  owner,  or  his  general  agent,  be  at  the 
port,  or  so  near  to  it  as  to  be  reasonably  ex- 
pected to  hiterfere  personally,  the  master 
cannot,  unless  specially  authorized,  or  un- 
less there  be  some  usual  custom  of  trade 
warranting  It,  pledge  the  owner's  credit  at 
all,  but  must  leave  it  to  him,  or  to  his  agent, 
to  do  what  is  necessary."  In  this  we  con- 
cur, following  Johns  v.  Simons,  2  Q.  B.  425 ; 
Stonefaouse  v.  Gent,  2  Q.  B.  431 ;  Beldon  v. 
Campbell,  6  Exch.  886;  The  Jeanle  Landles 
(D.  C.)  17  Fed.  91 ;  New  England  Ids.  Co.  v. 
Brig  Sarah  Ann,  IS  Pet  387,  10  L.  Ed.  213 ; 
Gager  v.  Babcock,  48  N.  Y.  154.  8  Am.  Rep. 
532;  Dyer  v.  Snow,  47  Me.  254;  Pentz  v. 
Clarke,  41  Md.  327 ;  Stearns  v.  Doe,  12  Gr»y 
(Mass.)  482,  74  Am.  Dec.  60S.  We  decline  to 
follow  WlnBor  v.  Maddock.  64  Pa.  231,  and 
Carr  v.  Burke,  32  Mo.  233. 

The  ordinary  rules  of  la\v  as  to  principal 
and  agent  apply,  excepting  In  so  far  as  the 
peculiar  exigency  Involved  alters  it.  The  ex- 
igency arises  from  the  voyage  or  necessity 
when  the  master  is  out  of  touch  with  the 
principal.  It  Is  necessity,  not  necessaries, 
that  is  the  basis  of  the  rule  which  gives  the 
master  authority.  In  this  case,  there  being 
a  known  opportunity  of  communicating  with 
the  owners  that  accorded  with  the  rule  we 
have  laid  down,  the  master  could  not  be  con- 
sidered as  having  authority  to  pledge  the 
owners'  credit. 

Holding,  as  we  do,  that  tbe  trial  court  did 
not  err  either  in  Its  refusal  to  direct  a  ver- 
dict or  in  Its  charge,  the  other  alleged  errors 
fall  likewise. 

The  Judgment  In  each  case  Is  affirmed. 


*For  otber  eases  see  same  toplo  and  section  NUBCBSR  in  Oeo.  A  Am.  Digs.  U07  to  date,  &  Reporter  lodezes 
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(N.J. 


HOWELIi  T.  STOKB  et  al. 

(Gonrt  of  Errors  and  Appeals  of  New  Jeaej. 
March  1.  1909.) 

CHATrBX  MOSTQAQBB  (§  55')— AmDAVH  W 
Ck)N8IDEBATION — SUTPICIENCT. 

In  the  case  of  a  bona  fide  chattel  mortgage 
the  statutory  affidavit  of  consideration  (P.  L. 
1802,  p.  487)  should  be  liberall;,  not  technically, 
construed. 

[Bd.  Note.— For  other  cases,  see  Ohattel  Uort- 
gages,  Dec  Dig.  {  55.*] 

{8;llabas  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bin  by  George  Howell  against  Wesley 
Stone  and  Daniel  E.  Downey.  Decree  for 
complainant,  and  defendants  appeal.  Re- 
versed. 

Oeorge  H.  Large  and  Howard  Carrow,  for 
app^anta.  Ralph  V.  Skinner,  for  re^pon^ 
ent 

DILL,  J.  The  decree  of  the  Conrt  of  Chan- 
eery  mider  review  set  aside  a  chattel  mort- 
gage in  favor  of  a  subBequent  judgment  of 
the  plaintiff,  holding  that  the  statutory  af- 
fidavit did  not  as  a  matter  of  law  state  "the 
consideration  of  said  mortgage."  P.  L.  1902. 
p.  487.  The  learned  Vice  Chancellor  said: 
"I  wish  to  say  In  conclusion  that  I  have 
reached  this  view  of  the  case  with  great  dis- 
inclination, for  the  reason  that  I  found  no  as- 
pect of  fraud  in  the  transaction.  The  mak- 
ing of  the  mortgage  was  an  honest  effort  to 
secure  an  honest  IndebtedoeBS,  and  It  falls 
not  because  of  any  turpitude  imputed  to  the 
transaction,  but  because  of  the  uoucraupll- 
ance  with  a  statutory  requirement  of  consid- 
erable technicality."  Prior  to  the  decision 
of  this  court  In  American  Soda  Fountain  Co. 
V.  Btolzenbach  (N.  J.)  68  AU.  1078, 16  L.  R.  A 
(N.  S.)  708,  the  statutory  affidavit  of  consid- 
eration of  a  chattel  mortgage  had  been  eon- 
stmed  by  courts  below  as  "a  statutory  re- 
qnirement  of  considerable  techDlcelity,"  but 
In  that  case  we  squarely  rejected  that  doc- 
trine holding  that,  In  the  absence  of  fraud. 
Instruments  so  common  in  the  course  of  com- 
mercial transactions  by  laymen  as  chattel 
mortgages  should  be  sustained  whenever 
there  la  an  honest  and  substantial  compliance 
with  the  statute.  An  affidavit  of  considera- 
tion is  not  to  be  tested  by  the  rules  of  plead- 
ing nor  treated  as  a  technical  requirement. 
On  the  contrary,  It  should  he  the  aim  of 
oonrtB,  when  the  mortgage  Is  bona  fide,  to 
preserre  and  not  to  destroy,  and,  as  Sir  Mat- 
thew Hale  aaid,  the  court  should  be  astute 
to  find  means  to  make  such  Instruments  ef- 
fectual according  to  the  honest  Intent  of  the 
parties.    Roe  v.  Tranmarr,  Wllles,  682.  Ap- 


plying this  rule  to  the  facts  before  us,  we 
think  that  the  condnalcm  at  which  the  learn- 
ed Vice  OhanceUor  below  arrived  healtante 
was  erroneous. 

Briefly  as  to  the  facts,  Dr.  T.  EJ.  Ourtner 
and  his  wife,  Selma  R.  Gurtner,  were  the 
owners  of  a  farm  In  Hunterdon  county.  The 
doctor  bought  from  Stone  &  Downey,  the  de- 
fendants In  this  action,  a  quantity  of  farm 
Implements  and  other  articles.  Including  fer- 
tilizers, which  were  sent  to  and  used  on  or 
about  the  farm.  Promissor?  notes  to  the 
amount  of  the  purchases  drawn  by  the  wife 
to  the  order  of  the  doctor  and  indorsed  by 
both  were  given  to  Stone  &  Downey.  These 
notes  were  at  maturity  dishonored,  and 
Stone  &  Downey  demanded  security.  There- 
upon the  doctor  and  his  wife  gave  a  second 
mortgage  on  the  farm  for  the  amount  of  the 
notes,  and  as  further  security  also  executed 
the  chattel  mortgage  In  question  for  a  like 
amount,  reciting  In  the  body  of  the  chattel 
mortgage  that  it  was  collateral  to  the  real 
estate  mortgage.  The  affidavit  stated  ttiat 
the  consideration  of  the  mortgage  was  "gooda 
and  chattels  consisting  of  a  great  variety  of 
goods  used  on  or  about  the  farm  of  said 
Selma  R.  Gurtner  at  Pattenburg,  Hunterdon 
county,  N.  J.,  for  which  her  promissory  notes 
were  given  and  upon  which  no  paymrata, 
have  been  made."  Discussion  as  to  wbetbw 
the  notes  of  the  wife  come  within  the  prohi- 
bition of  the  married  woman's  act  la  from 
our  point  of  view  wide  of  the  mark.  The 
original  purchase  price  of  the  gooda  was  un- 
paid, although  the  debt  had  subsequently 
been  put  in  the  form  of  various  notes,  none 
of  which  had  been  honored.  The  purpose 
of  the  parties  was  by  this  chattel  mortgage 
to  secure  this  original  Indebtedness.  The 
statement  that  the  consideration  was  the 
goods  and  chattels  used  on  the  farm  was  the 
fact,  although  technically  It  disregarded  the 
various  Intermediary  forms  of  written  evi- 
dence of  this  debt  which  the  parties  liad  ex- 
cnted.  It  was  likewise  true  that  toe  the  orig- 
inal Indebtedness  the  promissory  notes  of  the 
wife  had  been  given,  and  that  they  were  un- 
paid. It  was  also  accurate,  as  stated  In  the 
body  of  the  mortgage,  that  the  chattel  mort- 
gage was  glTen  aa  collateral  to  the  teal  es- 
tate mortgage  given  to  secure  thla  aaine  In- 
debtedness. The  statement  of  the  consld»«- 
tlon  was  a  sonunary  of  tb»  facts,  rather  tfaan 
a  detailed  history  of  the  tranaactlm.  Aa  was 
said  In  Strong  t.  (^sklll  (N.  X  Brr.  A  App.) 
59  Atl.  388,  the  affidavit  stated  the  cmialdera- 
tlrai  with  substantial  tmtb,  and  It  la  Imma- 
terial that  It  la  tmartifldally  drawn  and  sot 
technically  precise. 

The  decree  appealed  from  is  thereftm  re- 
versed, with  costs. 


•For  oth*r  csmb  sm  same  topio  and  secU<ni  NUUBBR-  In  Dm.  ft  Am.  Diss.  1M7  to  data.  *  Reportar  Indessa 
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DERRI  COAL  &  COEB  CO.  v.  KmBAUGH. 
(Snpmne  Court  of  PennsrlTania.  JaD.  4,  1909.) 

1.  BxPLOSiTXS  (I  8*)— Cam  Riquibbd— Nkq- 

UOEHCB. 

A  persoa  in  possession  of  dynamite  is  bound 
to  use  tbe  highest  degree  of  care  as  to  third 
parties,  and  failure  to  take  reasonable  precaa* 
tions  to  prevent  explosions  la  negUxenee. 

[Ed.  Note.— For  other  cases,  see  Exploaivea, 
Cent  Dig.  SM>  5;  Dec.  Dig.  f  &•] 

2.  Explosives  (|  S'^NxOLioxifT  Stdraqb— 
Etiosnce. 

In  an  actlcm  to  recover  tar  Injuries  to 
hoDsea  by  an  explosion  of  dynamite,  where  the 
evidence  shows  that  it  was  stored  In  a  small 
bnildin?,  15  feet  square,  that  there  was  a  red- 
hot  store  la  the  buildliig  within  a  few  Inches 
of  the  dynamite,  that  explosive  caps  were  on 
the  floor,  and  that  such  a  storage  was  nnsafe, 
a  judgment  for  plaintiff  would  be  sustained. 

[E!d.  Note.— For  other  cases,  aee  Explosives, 
Cent  Dig.  i|  4,  6;  Dec  DiiTf  8.*] 

Appeal  trim  OOnrt  of  GomnKm  Fleas»  West- 
mordand  Gotrntr. 

Actton  by  tbe  Deny  Goal  ft  Coke  Companr. 
to  tbe  use  of  D.  F.  Saxman,  against  H.  S. 
Kerbaugh.  Terdlct  for  plaintU^  and  defend- 
ant aKKals.  Affirmed. 

Argaed  before  HITOHELI4  C  J.,  and 
FELL,  BROWN,  HE8TBEZAT,  POTTER, 
EI/KIN.  and  STEWART,  JJ. 

John  E.  Kunkle  and  Edward  B.  Robblns, 
for  aiq;)^laikt  Paul  H.  Galtber  and  Charles 
R  Whltten,  for  appellee. 

FELL,  J.  A  nmnber  of  houaes  owned  by 
the  plaintiff  were  Injured  by  the  explosion  of 
dynamite  and  blasting  powder  that  had  been 
stored  in  two  small  frame  buildings,  near 
each  other  and  witbln  a  balf  mile  of  the 
plalntiCTs  property.  Several  tons  of  dyna- 
mite were  placed  In  a  bnlldlng  15  feet  square 
and  7  feet  high,  in  which  there  was  a  stove 
used  to  heat  the  building  and  to  thaw  dyna- 
mite that  had  frozen.  On  three  sides  of  the 
stove  there  were  racks,  on  which  the  frozen 
dynamite  was  placed  to  thaw  it  for  use. 
There  was  testimony  tending  to  show  that 
boxes  of  dynamite  placed  on  the  racks  would 
be  from  10  inches  to  2  feet  from  the  stove; 
that  20  mlnotee  before  the  explosion  there 
■were  boxes  of  dynamite  on  the  racks,  and 
that  the  stove  was  red  hot;  that  dynamite 
would  explode  without  contact  with  fire  at  a 
temperature  of  360  degrees ;  that  it  was  nn- 
safe to  have  a  red-hot  stove  in  a  small  build- 
ing where  a  large  quantity  of  dynamite  was 
stored ;  that  on  tbe  floor  of  the  building  there 
were  bundles  of  wires  to  which  were  attached 
dynamite  caps,  which  would  explode  if  trod 
upon;  that  a  few  seconds  before  tbe  explo- 
sion a  fireman  In  charge  of  the  buildings  was 
seen  running  from  tbem  towards  men  who 
were  working  in  a  cut  nearby,  waiving  his 
bands  as  though  to  warn  tbem  of  danger. 
There  was  no  evidence  of  negligence  in  the 
carO  of  the  powder  bouse,  and  the  instruc- 


tion to  the  Jury  was  that.  If  the  explosion 
originated  In  that  house,  there  could  be  no 
recovery.  The  verdict  establishes  as  a  fact 
that  the  first  ^plosion  was  in'  the  dynamite 
house,  and  the  only  question  to  be  considered 
is  whether  there  was  sufficient  evidence  of 
negligence  in  storing  and  handling  the  dyna- 
mite to  warrant  the  submission  of  the  case 
to  the  jury. 

The  exact  cause  of  the  explosion  was  not 
shown,  but  the  case  was  not  left  to  the  Jury 
to  find  negllgeace  from  tbe  mere  fact  of  the 
explosion.  A  condition,  entirely  under  the 
control  of  the  defendant,  was  shown,  to 
which  as  a  producing  cause  the  explosloD 
might  be  attributed.  The  presence  of  a  red- 
hot  stove  in  a  small  building,  and  within  a 
few  inches  of  the  dynamite  and  of  explosive 
caps  on  the  floor,  was  under  the  testimony 
an  unsafe  condition,  from  which  an  explosion 
might  result.  In  the  recent  case  of  Sowers 
T.  McManus,  214  Pa.  244,  63  Atl.  601,  It  was 
aald:  "While  the  possession  of  dynamite  to 
be  used  for  lawful  purposes  is  neither  unlaw- 
ful nor  negligent,  the  person  In  possession  of 
it  Ifl^  as  to  third  parties,  bound  to  the  highest 
dsgne  of  care,  and  failure  to  take  any  rea- 
sonable precaution  to  prermt  explosion  of  It 
while  In  storage  la  n^Iigence."  No  explana- 
tion of  tbe  cause  of  the  explosion  was  fur- 
nished by  the  defendant,  and  It  was  left  to 
the  Jury  to  accept  the  theory  of  tbe  plaintiff, 
based  on  affirmattve  evidence  of  negligent 
acts,  or  that  of  an  unaccountable  accident  ad- 
vanced by  the  defendant 

The  judgment  la  afflxmed. 


FOSTER  T.  ALL8H0USB. 
(Supreme  Court  of  Pennsylvania.  Jan.  4. 1009.) 

Witnesses  (S  144*)— Compbtbnot— Tbamsac- 

Tions  WITH  Decbdekt. 

Under  Act  May  23,  1887  (P.  L.  169)  §  5, 
cl.  "e,"  where  the  payee  of  a  note,  who  was  one 
of  the  makers,  assigued  It  to  another,  and  dies, 
another  of  the  makers  Is  incompetent  to  testify 
that  he  did  not  sign  the  note  and  that  his  al- 
leged signature  was  a  forgery, 

[Ed.  Note.— For  other  cases,  see  Wltneases, 
Cent  Dig.  I  631 ;  Dec.  Digrn^l*] 

Appeal  from  Court  of  Common  Pleaa,  West- 
moreland County. 

Action  by  W.  B.  Foster,  for  the  use  of  the 
Merchants'  Trust  Company  of  Oreensburg, 
against  J.  W.  Allshouse.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

A^ed  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTKEZAT,  POTTER, 
ELKIN.  and  STEWART.  JJ. 

W.  8.  Byera  and  A.  C.  Snivdy,  for  appel- 
lant  John  B.  Keenan  and  John  E.  Eunkl^ 

for  appellee. 

POTTER,  J.  This  was  an  issue  awarded 
to  determine  tbe  genuineness  of  the  sfgnatore 
to  a  Judgnmit  note.   The  note  purported  to 
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bave  been  made  by  W.  H.  Foster,  W.  B. 
<>oudkore,  10.  L.  Woola^,  and  J.  W.  Alls- 
taonse,  to  tbe  order  of  W.  H.  Foster,  and  was 
by  him  sold  and  assigned  to  tbe  Herdiants* 
Tmst  Gcnnpany  of  Qreensbnrg.  Judgment 
was  entered  In  tbe  name  ot  Foster  to  the  nae 
of  the  trust  company.  Foster  died  soon  aft- 
er the  Judgment  was  entered.  AllstaouBe  pe- 
titioned the  court  to  apea  tba  Judgment  and 
admit  him  to  a  defmse,  averring  that  he  had 
not  signed  the  note  and  tiiat  his  alleged  slg* 
nature  was  a  f&rgery.  Upon  the  trial  of  the 
issue  whteb  was  awarded,  Allsbouse  offered 
to  testify  that  he  did  not  write  the  name  "J. 
W.  Allahouse**  to  the  note  In  suit  and  that 
he  did  not  authorize  any  person  to  write  it 
there  for  bim.  He  also  offered  to  identify 
his  gmuine  sUpuiture.  OSie  trial  Judge  rul* 
ed  that  the  defendant  was  not  a  competent 
witness,  Foster  being  dead,  and  excluded  the 
testimony.  The  correctness  of  this  mllng  is 
tbe  only  question  raised  by  this  appeal. 

If  forgery  was  cranmltted  In  this  connec- 
tion, it  must  have  been  In  the  llfetinw  of 
Foster,  the  payee  of  the  note.  The  Interest 
of  J.  W.  Allsbouse  as  one  of  the  makers  of 
the  note  was  clearly  adverse  to  tbe  claim  of 
the  payee,  and  that  (dalm  passed  Into  the 
hands  ot  tiie  tnist  conquiny  iti  the  lifetime  of 
the  payee,  and  is  now  h^d  by  It  The  trial 
Judge  was  entirely  right  In  holding  that  the 
case  falls  literally  within  the  tenna  of  sec- 
tion 5,  cl.  V  of  the  act  of  May  23,  1887 
(P.  L.  168).  which  Is  as  follows:  "Nor  where 
any  party  to  a  thing  or  contract  In  action 
Is  dead  •  «  •  and  his  rlg^t  thereto  or 
therein  has  passed  eitbw  by  his  own  act  or 
by  the  act  of  the  law  to  a  party  on  the  rec> 
ord  who  represents  his  Interest  in  the  sab* 
Ject  in  amtroTersy,  shall  any  surrlvlng  or 
remaining  party  to  such  thing  ta  ctmtract, 
or  any  other  person  whose  Interest  shall  be 
adverse  to  the  said  right  of  such  deceased 
*  *  *  par^  be  a  competent  witness  to  any 
matter  occurring  before  the  death  of  said  pa> 
ty,"  ete.  It  matters  not  that  Foster,  in  addition 
to  being  the  payee,  was  also  one  of  the  makers 
of  the  note.  Tbls  did  not  in  any  way  change 
the  character  of  tbe  interest  of  Allsbouse,  or 
render  it  less  adverse  to  that  of  Foster,  the 
deceased.  The  defendant  was  permitted  to 
testify  as  to  signatures  made  by  him  after 
the  death  of  Foster.  But  tbe  offers  of  tes- 
timony, which  were  rejected,  were  to  EOiow 
that  defendant  did  not  sign  Qie  note,  that 
he  did  not  authorize  it  to  be  signed  for  him, 
and  that  certain  other  signatores  were  made 
him.  These  were  all  questions  of  £act, 
as  to  matters  occurring  before  the  death  of 
Foster,  the  payee  of  the  note,  and  as  to  any 
such  thing  the  surviving  party  could  not  tes- 
tify. 

We  do  not  And  in  the  terms  of  the  offers 
anything  to  support  the  suggestion  of  counsel 
for  appellant  that  tbe  testimony  of  defend- 
ant would  tend  to  prove,  as  an  existing  fact 


at  the  time  of  the  trial,  that  tbe  alleged  sl^ 
nature  was  not  that  of  defendant.  There 
was  no  offer  to  show  any  change  In  the  sig- 
nature, or  In  the  conditions  In  tlut  respect 
wbldi  existed  before  the  deatii  of  Fostnr,  tbe 
other  party  to  the  contract 

The  ass^nments  of  error  are  ovarmledt 
and  the  Judgnwat  Is  affirmed. 


BUSH  V.  HAETFORD  FIRE  INS.  CO. 
(Supreme  Court  irf  Pennsylvania.  Jan.  4,  1909.) 

1.  Insubancb  (S  871*)  —  Fiu  IirsDSAnoE  — 
Waives  of  CoirninONS  or  Poxjct. 

An  insurance  company  may  either  expraafr 
ly  or  by  implication  mive  compliance  with  any 
condition  in  tbe  policy  to  be  performed  by  the 
insured,  noless  by  men  act  insured  loses  his  in- 
surable interest 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cant  Dig.  I  911;  Dec.  Dig.  I  871.*] 

2.  iKsnxANCi  fM  888*)  —  Waivn  or  Goirox- 
nons. 

Though  an  Insnranee  policy  provldee  that 
there  should  be  no  waiver  of  any  condition,  ex- 
cept by  express  sareemeut  indorsed  act  the  pol- 
icy, a  condition  In  tiie  ptriley  may  be  waived 
by  parol. 

[Ed.  Note.— For  othw  cases,  see  InsoraDce. 
Cent  Dig.  i  1018;  Dec  Dig.  i  888.*] 

3.  Inbubanoc  (8  658*)  ~~  Pboofs  of  I<oss  — 
Waiver  of  Objections. 

Where  insured  transmits  proob  of  loss 
within  the  time  required  in  the  policy,  the  in- 
surers muBtg  if  they  are  dissatisBed,  notify  tbe 
insured,  giving  him  opportunity  to  rectify  his 
mistake  and  silence  for  any  con^derable  time 
may  be  a  waiver  of  any  other  proofs. 

[Ed.  Note.— For  other  casee,  see  luanimncew 
Cent.  Dig.  S  1381:  Dec.  Dig.  1  658.*] 

4.  Insurance  <$  558*)  —  Paoon  ot  Loss  — 
Waives  of  Objections. 

An  Insured  sent  his  jftools  of  loss  within 
the  time  provided  by  the  policy,  and  received 
no  notice  of  any  objections  to  them,  and  wrote 
to  ask  if  any  other  proofs  were  necessary,  and 
received  no  rei>ly,  and  the  adjusters  made  no 
claim  that  the  proofs  were  insnflSdent  ScU 
a  waiver  of  the  right  to  demand  other  proofs. 

[Ed.  Note.— -For  other  cases,  see  Inaotanc^ 
Cent  Dig.  S  1884;  Dec.  Dig.  S  &&&*] 

5.  Insttbance  (I  558*)  —  Pboofs  of  IjOss  — 
Waivee  of  Objections. 

Fifty  days  before  tbe  expiratlMi  ot  the 
60  dajrs  within  which  proofs  of  loss  were  to  be 
furnished  to  an  insurance  company,  the  parties 
to  the  policy  signed  a  nonwaiver  agreement,  and 
insured  thereafter  filed  proofs  of  loss  within  60 
days  of  the  fire.  The  insncance  company  de- 
manded no  other  proofs.  BeU,  that  tlie  non- 
waiver agreement  could  not  ddeat  the  insured's 
allegation  of  waiver  of  fnrdier  proofb. 

[Ed.  Note.— For  other  cases,  see  lasnzanee^ 
Dec.  Dig.  I  658.*] 

tf.  Insurance  (§  282*)  —  Stock  of  Gk>OD8  — 
"Unconoitionai.  Sole  Ownbbship." 

An  insurer  of  goods  obtained  possession  of 
them  from  their  owner  under  an  agreement  to 
replsce  them,  if  he  sold  them,  or  pay  tbe  owner 
for  them  at  a  time  spedfied,  and  obtained  in- 
surance therew.  The  previous  owner  had  no 
control  over  the  goods  and  no  right  to  repos- 
sess himself  of  them.  Held,  that  insured  bad 
"an  unconditional  sole  ownership"  witlkln  the 


*For  other  cases  see  tame  tcqplo  and  section  NUMBER  In  Dec  *  Am.  Digs.  IMT  to  dsCe,  *  Rtportsr  Indesss 
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neudnc  of  such  words,  as  nsed  in  the  policy  ot 
insurance. 

[Ed.  Note.— For  other  cases*  see  Insurance, 
Pec  Dig.  e  282* 

For  other  definiticms,  see  Words  and  Phrases, 
Tol.  8,  pp.  7154,  7156.} 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Action  by  M.  E.  Buab  against  the  Hartford 
Fire  Insurance  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

The  court  below,  through  Fatten,  P.  J., 
charged  In  part  as  follows: 

'"The  dispute  in  this  case  arises,  in  the  first 
place,  under  the  Blzty-seTanth.  sixty-eighth, 
and  sixty-ninth  lines  of  the  policy,  where 
these  words  are  found:  *If  fire  occur  the  In- 
sured shall  give  Immediate  notice  of  and  loes 
thereby  in  writing  to  this  company,  protect 
the  property  from  further  damages,  forthwith 
s^arate  the  damaged  and  undamaged  peraon- 
al  property,  put  it  In  the  best  possible  order, 
make  a  complete  inventory  of  the  same,  stat- 
ing the  quality  and  cost  of  each  article  and 
the  amount  claimed  thereon.'  It  was  Incum- 
bent upon  the  plaintiff  In  this  case  to  do  that, 
and,  to  show  that  he  did  comply  with  that  re- 
quirement, be  testifies  tttat  on  the  day  of  the 
fire  he  gave  notice  to  young  Mr.  McLaughlin, 
the  son  of  the  Insurance  agent,  and  that  be 
visited  the  fire  on  the  very  day  of  the  fire, 
and  also  that  Mr.  B.  M.  McLaughlin  knew  of 
the  fire.  Mr.  B.  M.  McLaughlin,  the  old 
gentleman,  testified  that  he  knew  of  the  fire 
the  day  It  occurred.  There  is  an  act  of  as- 
sembly passed  in  Pennsylvania  In  1883  for 
the  benefit  of  the  insured  which  simplifies 
the  matter  somewhat.  That  act  of  assembly 
sets  forth  that  all  that  is  necessary  for  tbe 
Insured  to  do  Is  to  give  notice  to  tbe  local 
agent  of  the  company  within  10  days  of  the 
fire,  so  that  that  was  compiled  with  in  this 
case.  We  Instmct  you,  first,  that  after  the 
fire  the  insured  had  to  give  Inunediate  notice 
thereof  In  writing  to  this  company.  That,  we 
instruct  yon,  has  been  complied  with  In  the 
manner  as  we  have  stated.  It  was  also  his 
duty  to  protect  the  property  from  further 
damage,  and  separate  the  damaged  from  the 
undamaged  property,  but  under  the  facts  as 
shown  in  this  case  that  could  not  be  done,  be- 
cause It  was  a  total  destruction  of  the  proi>- 
erty.  Th»  he  was  to  make  a  complete  in- 
ventory of  the  same,  stating  the  amonnt  and 
cost  of  each  article  and  the  amount  claimed 
thereon.  That  be  has  attempted  to  do,  as 
we  will  directly  call  your  attention  to. 

"It  Is  not  materially  objected  to  that  the 
plaintiff  did  not  comply  with  that  provision 
of  the  policy.  The  serloas  controversy  here 
arises  out  of  the  provision  tteginning  at  line 
69  in  the  polity,  which  Is  as  follows:  'And 
wlfiiln  sixty  days  after  the  fire,  unless  such 
time  Is  .extended  In  writing  by  this  company, 
shall  render  a  statement  to  this  company 
signed  and  sworn  to  by  said  Insured,  stating 


the  knowledge  and  belief  of  the  insured  as 
to  the  time  and  origin  of  the  fire,  the  inter- 
est of  the  insured  and  of  all  others  In  the 
property,  the  cash  value  of  each  item  thereof 
and  the  amonnt  of  loss  thereon,  all  encum- 
brances thereon,  all  other  Insurance,  whether 
valid  or  not,  covering  any  of  said  property, 
and  a  copy  of  all  descriptions  and  schedules 
In  all  policies.*  The  policy  provides  for  a 
numt>er  of  other  matters  which  we  need  not 
read  to  you.  We  instruct  yon,  gentlemen, 
that  tbe  plaintiff,  under  the  law,  did  not  liter- 
ally comply  with  that  provision  of  the  policy, 
that  he  did  not  comply  with  It  according  to 
law,  and.  If  there  was  nothing  else  in  the 
dise,  it  would  be  your  du^  to  render  a  ver- 
dict In  favor  of  the  defendant,  because  we 
Instmct  you  as  a  matter  of  law  that  be  did 
not  comply  with  that  provision  of  the  policy 
which  we  have  read  to  you.  The  matter 
which  will  be  for  your  consideration  Is  this: 
Did  this  company,  acting  through  Its  agents 
and  representative,  so  mislead  and  lull  into 
security  this  plaintiff  from  making  a  strict 
compliance  with  the  terms  of  the  policy  that, 
on  account  of  being  misled  and  being  lulled 
to  sleep  by  the  conduct  and  actions  of  these 
agents,  he  failed  to  comply  with  this  provi- 
sion? If  yon  believe  from  the  testimony  and 
under  the  Instmction  that  we  will  give  yoo 
that  they  waived  a  compliance  of  this  part  of 
the  policy,  then  the  plaintiff  could  recover,, 
notwithstanding  the  fact  that  he  did  not  com- 
ply with  the  written  terms. 

"In  r^rd  to  that  you  have,  first,  the  meet- 
ing on  February  13th.  That  was  10  days 
after  the  fire.  Mr.  Chapman,  who  was  special 
agent  of  the  Hartford  Fire  Insurance  Com- 
pany for  Western  Pennsylvania,  with  a  cer- 
tain Mr.  Toung,  came  there  upon  the  premis- 
es and  visited  the  rnlns.  They  bad  a  talk 
there  with  Mr.  Bush,  in  which  they  asked 
him  In  regard  to  this  fire.  He  told  them 
about  this  agreement  with  Mr.  Beighley,  and 
they  said  to  him  that  that  would  ball  up  the 
whole  affair.  Bush  says  they  requested  hlnr 
to  send  that  agreement  and  they  would  ad- 
just the  loss,  that  they  would  c<mie  back  as 
soon  as  they  got  the  article,  and  that  no  com- 
plaint was  made  at  that  time  about  no  proofe 
of  loss  being  furnished,  and  that  he  was  not 
asked  to  furnish  any  other.  Yea  have  alaa 
the  testimony  of  Mr.  R.  H.  McLaughlin  at 
that  time,  if  I  recollect  the  testimony,  I  be- 
lieve it  was  with  Mr.  Chapman,  but  that  is 
entirely  for  tbe  jury,  that  Mr.  Chapman  said 
to  Mr.  McLaughlin  that  there  would  be  noth- 
ing etee  to  do  but  pay  the  loss,  and  Mr.  Mc~ 
Lauf^in  says  that  he  told  Bush  that,  that 
he  ccMnmunlcated  that  to  Bush.  At  that  con- 
versation It  Is  also  In  evidence  that,  after  Mr. 
Bnsh  had  communicated  to  these  agoats  the 
fact  of  tills  agreemrat  with  Beighley,  what 
is  called  a  nonwaiver  agreement  was  entered 
Into.  That  agreement  reads  as  follows:  *It 
Is  hereby  mutually  understood  and  agreed  by 


*Vor  oUMr  cu«l  m  aun«  topio  and  lecUos  NUMBER  In  D«e.  *  Am.  Dlgi.  1907  to  dat«.  *  Raportar  lodoiM 
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aDd  between  M.  R  Busb,  of  the  first  part, 
and  the  American  Fire  Insurance  Company, 
of  PbUad^phla,  Penna.,  and  other  companies 
signing  this  agreement,  parties  of  the  secraid 
part,  that  any  action  taken  by  said  parties 
of  the  second  part  in  Investigating  the  cause 
of  the  fire  or  Investigating  and  ascertaining 
the  amount  of  loss  and  damage  to  tiie  prop- 
erty of  the  party  of  the  first  part,  caused  by 
fire  alleged  to  have  occurred  on  February  3d, 
1907,  shall  not  waive  or  invalidate  any  of 
the  conditions  of  the  policies  of  the  parties 
of  the  second  part,  held  by  the  party  of  the 
first  part,  and  shall  not  waive  or  Invalidate 
any  rights  whatever  of  either  of  the  parties 
to  this  agreement.  The  Intent  of  this  agree- 
ment Is  to  preserve  the  rights  of  all  parties 
hereto  and  provide  for  an  Investigation  of 
the  fire  and  the  determination  of  the  amount 
of  the  loss  or  damage,  without  r^fd  to  the 
liability  of  the  parties  of  the  second  part 
Signed  In  duplicate  this  13th  day  of  Febru- 
ary, 1907.  M.  E.  Busb,  American  Fire  Insur- 
ance Co.,  by  W.  D.  Strobel,  Jr.,  Adjuster,  per 
J.  M.  Tonng;  Hartford  Fire  Insurance  Co., 
by  Hubert  W.  Chapman,  Special  Agent* 
Then  during  that  same  conversation  the  tes- 
timony Is  that  Mr.  Young,  who  was  with  Mr. 
Chttpman,  appeared  to  do  some  talking  and 
told  Busb  that  when  they  got  a  copy  of  the 
Belghley  agreement  that  they  would  proceed, 
bnt  tbat  without  It  th^  could  not  proceed 
with  the  adjustment  Gentlemen,  you  can 
take  Into  consideration  everything  that  occur- 
red there  that  day  between  Mr.  Bush  on  the 
one  aide,  and  Mr.  CSiapman  representing  the 
defendant  corporation,  and  what  was  said  by 
him,  and  what  was  said  by  Mr.  Young  In  the 
presence  of  Mr.  Chapman,  and  determine 
frxHU  that  whether  or  not  there  was  anything 
there  to  mislead  Mr.  Bush  or  to  lull  him  Into 
a  sense  of  security  In  not  furnishing  those 
proofs  of  loss. 

"The  next  question  that  comes  is  this: 
There  is  some  dispute  in  the  testimony  In 
regard  to  the  date  when  these  so-called  proofs 
of  loss  were  fumiabed  to  the  defendant  cor- 
poration. There  is  some  testimony  here  that 
they  were  forwarded  on  March  16th.  There 
Is  an  envelope  offered  in  evidence  whlcb  is 
postmarked  on  March  15th.  Mr.  McLaugh- 
lin says  that  he  mailed  these  so-called  proofs 
of  loss  within  a  month  or  six  weeks.  Mr. 
Strobel,  the  agent,  I  believe,  testifies  that 
they  were  not  received  until  March  24tb. 
Now,  as  we  have  Instructed  you,  these  so- 
called  proofs  of  loss  were  not  sufficient,  and 
the  Jury  can  take  this  Into  consideration  tliat 
this  defendant  corporation,  if  It  received 
those  proofs  of  loss  and  retained  them  with- 
out making  any  objection  to  them,  or  saying 
that  th^  were  not  complete,  you  can  consider 
that  with  the  other  evidence  in  the  case  in 
determining  whether  or  not  the  plaintiff  in 
this  case  was  lulled  into  a  feeling  of  security. 
Then  we  liave  the  meeting,  the  date  of  which 
Js  dltpoted.   Mr.  Bush  tastlfles  that  mxae 


time  within  the  00  days  of  the  fire  he  receiv- 
ed notice  from  Mr.'  McLaughlin,  the  local 
agent  to  go  to  E*ltt8bui%,  and  see  these  people 
In  regard  to  adjusting  the  loss.  Mr.  Bnah 
states  that  he  went  to  Pittsburg  within  the 
60  days,  and  that  he  talked  there  with  Mr. 
Strot>el  and  Mr.  Chapman,  and  that  they  said 
there  that  the  only  objection  was  as  to  this 
partnership  agreement,  and  that  nothing  was 
said  about  the  proofs  of  loes.  Mr.  Nelson 
was  also  present  at  that  conversation,  and 
he  says  that  Mr.  Strobel  in  the  pteaaice  of 
Mr.  CtiajMnan  said  that  the  company  was  DOt 
liable,  and  that  the  ptdicy  should  have  been 
taken  in  the  name  of  B^hley,  and  tliat  there 
were  no  objectims  made  as  to  the  proofs  of 
loss.  Now,  thai,  gentlemen  of  the  Jury,  yon 
can  consider  that  consider  everything  tliat 
was  said  by  Mr.  Bush  and  Mr.  Nelson  and 
Mr.  Strobel  and  Mr.  Chapman,  and  deter- 
mine whether  or  not  these  parties  waived  a 
formal  proof  of  loss,  or  If  by  their  condnct, 
their  actions,  and  their  dedarations  they  mia- 
ied  Mr.  Bush  Into  believing  that  it  was  not 
necessary  to  famish  further  proofs  of  loss. 

"The  next  matter  we  have  on  the  part  of 
the  plaintiffs  is  the  construction  pat  apon 
this  contract  by  their  genoiU  agent  It  Beenos 
from  the  testimony  offered  in  evidence  tbat 
on  April  24th,  Mr.  Outhrle,  attorney  for  Mr. 
Bush,  wrote  the  following  letter :  'George  L. 
Chase,  Presidmt  Hartford  Fire  Insurance 
Co.,  Hartford,  Ccmn.— Dear  Sir :  M.  E.  Bush, 
of  Paulton,  Westmorland  County,  was  insure 
ed  In  yoor  Company  under  Policy  No.  803  for 
$2,000  by  R.  M.  McLaughlin  and  Company, 
Agents  at  Apollo,  Pa.  His  store  was  burned 
Febraary  Sd,  1007,  with  all  Its  contents. 
Proofs  of  loss  were  famished  by  the  assured 
to  R.  M.  McLaagblin,  Agent,  and  by  him 
transmitted  to  your  representative  at  Pitts- 
burg, Geoi^  W.  Qiapman,  who  visited  Paul- 
ton  several  weeks  ago  for  the  purpose  of  ad- 
Justing  the  loss.  The  matter  has  not  yet 
been  adjusted.  If  you  desire  any  further  In- 
formation or  additional  proofs  of  loss  kindly 
advise  me  and  the  same  will  be  furnished. 
Very  tmly  yours,  Walter  J.  Outhrle,  Attor- 
ney for  M.  B.  Bush.*  To  that  letter  an  an- 
swer was  made  on  April  29,  1907,  whlcb  is 
as  follows:  'Walter  J.  Guthrie,  Attorney, 
Apollo,  Penna. — Dear  Sir:  We  have  yoor 
favor  of  the  24th  Inst  addressed  to  President 
Chase,  in  reference  to  claim  of  M.  E.  Bosh 
under  policy  No.  803.  We  have  written  to 
Pittsburg  toKlay  to  get  further  InformatloQ 
r^rdlng  tills  matter,  and  when  we  do  we 
win  advise  further.  Very  truly  yours,  Fred- 
erick Samson,  Gen.  Agent'  Then  again  on 
April  80,  1007,  this  letter  was  sent  to  Mr. 
Outhrle :  'Hartford.  April  SOtb,  1907.  Walter 
J.  Guthrie.  Attorney,  Apollo,  Penna.  Dear 
Sir :  Referring  again  to  your  ccHnmanlcatioii 
of  the  24th  inst  will  say  that  the  idalm  un- 
der our  policy  No.  803  has  been  put  into  the 
hands  of  Mr.  W.  D.  Btiobel,  Jr.,  Na  800  4tb 
Avenue,  Pittsburib  Pcona.,  tor  aaswer.  Tours 
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very  truly,  Frederick 'Samson,  G«n.  Agent' 
Tben  the  next  commonlcatlon  In  relation  to 
this  matter  la  fbe  following :  'Hartford,  Ma; 
2d,  1907.  W.  D.  Strobel,  Jr^  Pittsburg,  Pa. 
I>ear  Sir:  I  have  your  communication  of 
April  30th,  In  reference  to  the  M.  E.  Bosh 
claim  at  Apollo,  Pa.,  agency,  and  note  your 
remarks  In  reference  to  the  matter.  This  Is 
the  claim  In  reference  to  which  we  sent  a 
letter  from  a  lawyet  within  a  day  or  two.  I 
have  read  very  carefully  the  copy  of  the  con- 
tract between  Mr.  Bush  and  the  owner,  Mr. 
J.  H.  Belghley.  It  strikes  me  after  reading 
the  agreement  that  It  is  no  more  or  less  than 
the  renting  of  the  store.  To  be  sure,  there 
was  a  valuation  of  goods  which  were  evident- 
ly rented,  amounting  to  We  should  feel 
that  if  this  matter  should  go  Into  court  Mr. 
Bush  would  be  declared  owner  of  the  prop- 
erty. Certainly  If  be  has  $6,000  to  $8,000  In- 
Tolved  In  this  business,  and  under  the  con- 
tract as  between  him  and  the  owner  of  the 
real  estate  there  Is  a  rental  of  only  $25,  I 
don't  think  a  Jury  would  consider  the  Ques- 
tion a  mlnnte.  They  would  simply  say  he 
owns  the  Btod£,  pay  the  loss.  I  should  ad- 
vise if  the  loss  Is  straight  and  honest,  mak- 
ing a  settlement  I  dont  think  we  have  a 
ghost  of  a  show  In  court  unless  you  have 
something  else  to  stand  on  aside  from  the 
contract  between  these  parties.  I  shonid  ad- 
vise going  on  to  the  ground  and  settling  the 
loss  In  some  way.  If  a  compromise  can  be 
gotten  out  of  it  we  shall  not  object  to  it  If 
It  Is  an  honest  loss  and  the  man  has  the  prop- 
«u*ty  be  claims,  It  looks  to  ua  like  a  total  loss. 
Tours  truly,  Frederick  Samson,  Gen,  Agent' 

'^ow,  although  that  letter  is  written  after 
60  days  had  expired,  yon  can  consider  It  with 
the  other  evidence  In  the  case  In  regard  to 
the  conduct  and  actions  of  the  agent  In  resist- 
ing the  payment  of  this  loss  after  receiving 
that  letter  from  the  general  agent  of  the  de- 
fendant company. 

"On  the  part  of  the  defendant  there  Is  testi- 
mony that  la  for  your  consideration  here  of 
Mr.  Strobel.  If  I  understood  his  testimony, 
these  proofs  of  loss  did  not  come  Into  bis 
hands  until  after  the  60  days  were  passed. 
If  that  is  so,  It  would  not  be  binding  on  the 
defendant  corporation.  You  will  also  consider 
that  on  February  ISth,  at  the  time  that  these 
men  had  this  conversation  with  Mr.  Bush, 
that  he  signed  what  Is  known  as  a  nonwaiver 
agreement.  After  that  was  signed,  anything 
said  by  these  men  would  not  be  a  waiver,  but 
yoo  can  consider  what  was  said  t>efore  this 
nonwaiver  agreement  was  signed.  In  regard 
to  this  conversation  that  occurred  in  the  fore- 
part of  April,  both  Mr.  Strobel  and  Mr.  Chap- 
man testify  tbat  that  conversation  was  on 
April  16th.  If  that  was  the  case,  then  it 
woald  be  after  the  60  days  was  up,  and  any- 
thing that  was  said  then  would  not  l>e  bind- 
ing on  this  defendant  company  as  a  waiver 
of  proofs  of  loss.  There  is  a  dispute  In  the 
testimony  which  the  Jury  will  have  to  recon- 
oile  as  best  you  can.  Mr.  Chiqunan  and  Mr, 


StrolKl  say  that  that  conversation  occurred 
on  April  15,  1007,  while  Mr.  Nelson  and  Mr. 
Bush  say  It  took  place  In  the  latter  part  of 
March  or  the  1st  of  April,  or  early  part  of 
April.  If  it  occurred  after  the  60  days,  then 
the  Jury  could  not  consider  It  on  the  question 
of  waiver.  If  It  occurred  within  the  60  days, 
then  the  Jury  could  consider  it  on  the  ques- 
tion of  waiver.  You  also  have  the  testimony 
of  Mr.  Young  and  Mr.  Chapman  as  to  the  con- 
versation tbat  took  place  with  Mr.  Bush  on 
February  8d.  You  also  have  the  testimony  of 
Mr.  Chapman  and  Mr.  Strobel  as  to  the  con- 
versation tbat  took  place  at  this  second  meet- 
ing. The  witnesses  differ  somewhat  In  de- 
tails as  to  what  the  conversation  was,  and  It 
will  be  for  the  Jury  to  reconcile  the  testimony 
as  best  you  can.  You  will  take  the  testimony 
as  a  whole,  and  determine  whether  or  not  by 
the  actions  and  conduct  of  the  agents  of  the 
defendant  company  they  waived  a  strict  com- 
pliance with  the  terms  of  this  policy  of  In- 
surance, whether  or  not  they  so  conducted 
themselves  as  to  lead  Mr.  Bush  Into  a  false 
belief  that  a  strict  compliance  with  the  con- 
ditions of  this  policy  would  not  be  required. 

"Gentlemen  of  the  Jury,  there  Is  another 
defense  set  up  by  this  defendant  In  the 
sixteenth  and  nineteenth  lines  of  the  policy  it 
is  set  forth  as  follows:  'If  the  interest  of 
the  assured  be  other  than  the  unconditional 
and  sole  ownership,  then  this  policy  shall 
be  void.'  Now,  the  defendant  company  al- 
leges that  Mr.  Bush  was  not  the  sole  own- 
er of  this  property,  and  to  substantiate  that 
defense  the  following  agreement  was  ofCered 
In  evidence:  'Article  of  agreement  made  this 
1st  day  of  March,  1904,  between  J.  H.  Belgh- 
ley of  the  first  part  and  Buah  and  Crawford 
of  the  second  part,,  wltnesseth:  That  the 
said  party  of  the  first  part  does  hereby  lease 
and  let  unto  the  said  parties  of  the  second 
part  from  the  1st  day  of  March,  1901,  for 
the  term  of  two  years,  for  the  yearly  rental, 
three  hundred  dollars,  payable  in  monthly 
Installments  of  twenty-five  dollars  ^ach,  the 
following  described  property,  namely,  the 
two-story  frame  store  building.  Including 
ware  room  and  sheds,  situated  in  the  village 
of  Paulton;  also  his  entire  stock  of  goods 
and  fixtures  contained  In  said  store  build- 
ing amounting  to  $2,500,  together  with  horse, 

harness  and  wagon  valued  at  $  .  Tbe 

party  of  the  first  part  agrees  to  relet  the 
said  building  and  stock  onto  the  said  par- 
ties of  the  second  part  at  the  expiration  of 
this  lease  for  a  term  of  one,  two,  three,  four 
or  five  years  at  the  same  rental  and  on  the 
same  terms.  Tbe  party  of  of  the  first  part 
agrees  to  give  the  {wrty  of  tbe  second  part 
ninety  days*  notice  should  he  wish  them  to 
quit  at  the  expiration  of  HiIs  lease,  and  the 
said  second  parties  agree  to  give  the  said  first 
party  nlne^  days*  notice  should  they  wish  to 
quit  at  the  expiration  of  the  lease.  The 
said  second  parties  agree  to  leave  the  build- 
ing In  as  good  condition  as  at  the  time  of 
leasing,  damage  by.  fire  and  the  natural  wear 
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of  tbe  building  excepted.  Tlie  party  of  the 
flnt  part  agrees  to  take  the  entire  Invoice 
and  turn  over  all  papers  ahoald  the  said 
second  parties  decide  to  quit  at  the  exptra* 
tlon  of  this  lease.  Should  the  amount  of 
invoice  be  less  than  that  at  which  It  was 
taken,  then  the  said  second  parties  agree  to 
pay  the  said  flrst  party  tbe  difference  In 
cash.  The  party  of  tbe  first  part  agrees  to 
sell  at  the  amount  of  this  Invoice  to  the 
parties  of  the  second  part  at  any  time  said 
second  parties  decide  to  buy.  In  the  event 
of  tbe  parties  of  tbe  second  part  buying  said 
Invoice,  then  the  party  of  the  first  part  agrees 
to  rent  the  said  building  to  tbe  parties  of  tbe 
second  part  for  a  term  of  two  years  at  the 
monthly  rental  of  fifteen  dollars.  The  said 
second  parties  are  given  tbe  privilege  of 
again  renting  said  building  for  term  of  one, 
two,  three,  four  or  five  years  at  the  expira- 
tion of  Bald  term.  The  party  of  the  first  part 
agrees  that  he  will  not  eugage  In  the  store 
business  during  the  life  of  any  lease  with 
the  parties  of  the  second  part  within  a  ra- 
dius of  two  miles  of  Panlton.  J.  H.  Befgh- 
ley.  Bush  and  Crawford.  M.  E.  Bush.  M. 
M.  Crawford.'  Gentlemen  of  tbe  Jury,  In 
regard  to  that  paper  we  Instruct  you  as  a 
matter  of  law  that  Mr.  Bush  was  sole  and 
nncondltlonal  owner  of  tbe  property  and 
comes  within  tbe  requirements  of  that  part 
of  the  contract.  Although  the  parties  used 
the  words  'lease'  and  'let,'  yet  in  our  opin- 
ion that  paper  did  not  constitute  what  Is 
known  In  law  as  a  bailment,  and  Mr.  Bush 
was  the  sole  owner  of  the  property  at  tbe 
time  he  effected  the  Insurance. 

"On  the  part  of  the  defendant  we  have 
been  asked  to  answer  the  following  point: 
(1)  That  under  the  law.  and  all  the  evidence 
In  the  case  the  verdict  of  the  Jury  should 
be  for  the  defendant.  That  point  Is  refused, 
but  we  reserve  the  question  with  the  privi- 
lege of  entering  judgment  non  obstante  vere- 
dicto. 

"Qentlemen,  the  main  question  before  you 
Is  this:  Did  these  agents  of  this  Insurance 
company  waive  a  strict  compliance  with  the 
terms  of  this  policy  In  regard  to  the  proofs 
of  loss,  or  did  they  so  conduct  themselves 
as  to  mislead  Mr.  Bush  into  not  strictly  com- 
plying with  the  terms  of  the  policy?  If  tbe 
Jury  believes  that  they  did,  then  your  ver- 
dict should  be  in  favor  of  the  plaintiff  for 
the  sum  of  ^,000,  with  interest  from  60 
days  after  proofs  of  loss  were  waived,  say  in- 
terest from  June  Sd  last  But,  if  yon  find 
that  these  agents  did  not  mislead  Mr.  Bush, 
that  be  was  not  lulled  to  sleep  by  their  con- 
duct, and  that  they  did  not  waive  a  strict 
compliance  with  the  terms  of  the  policy,  then 
your  verdict  should  be  In  favor  of  the  de- 
fendant company." 

Verdict  and  judgment  for  plaintiff  for  f2,- 
060.  Defendant  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  ME8TRE2AT,  FOTTBR, 
BLKIN,  and  81BWABT,  JJ. 


W.  K.  Jennings,  iWie  O.  Jomlngs,  and 
Ross  Reynolds,  for  appellant.  J.  W.  King 
and  W.  J.  Gatbrle,  for  aroeUe& 

MESTRESSAT,  J.  It  ts  wtil  settled  that 
an  Insurance  company  may  waive  a  ctnnpU- 
ance  with  any  condition  of  a  policy  to  be  per- 
formed and  observed  by  the  insured,  except, 
as  It  has  been  held,  wfaev  the  insured  by  the 
act  loses  bis  Inanrable  Interest  Tbe  condi- 
tion is  inserted  in  tbe  poli<7  for  the  benefit 
of  the  insured,  and  hoice  there  Ii  nothing 
to  prevmt  the  company  from  waiving  It 
whenever  It  may  desire.  Tbts  may  be  done 
expressly  or  by  Implication;  and  In  either 
case  the  company  thereafter  cannot  insist 
upon  a  performance  of  tiie  condition.  The 
law  will  not  permit  It  to  mislead  or  deceive 
the  holder  of  Its  policy  by  any  act  or  conduct 
on  its  part,  and  thereafter,  to  his  detriment 
Insist  upon  fall  performance  of  a  condition 
which  it  has  waived.  As  said  by  Chief  Jus- 
tice Church  In  Brink  v.  Hanover  Fire  Insure 
ance  Company,  SO  X.  T.  108:  "Every  con- 
sideration of  public  policy  demands  that  in- 
surance companies  should  be  required  to  deal 
with  their  cast(nners  with  entire  frailness. 
They  may  refuse  to  pay  without  ^edfying 
any  ground,  and  Insist  upon  any  available 
ground;  but,  if  they  plant  tiianselves  upon 
a  q)ecifled  defense,  and  so  notify  the  assured, 
they  should  not  be  permitted  to  retract  after 
tbe  latter  lias  acted  nptm  th^  position  as 
announced,  and  Incurred  «xffeDaiB8  In  conse- 
quence of  It"  In  Freedman  v.  Fire  Assoda- 
tlOD,  168  Pa.  249,  264,  82  AtL  89,  40.  this 
court,  In  an  opinion  by  our  Brother  Fell,  said: 
"The  trend  of  our  decisions  has  been  to  bold 
insurance  companies  to  good  faith  and  frank- 
ness In  not  concealing  the  ground  of  defense 
and  thus  misleading  the  insured  to  his  disad- 
vantage. They  may  remain  silent  except 
when  It  is  their  duty  to  speak,  and  the  fail- 
ure to  do  so  would  operate  as  an  estot4>el ; 
but  having  specified  a  ground  of  defense, 
very  slight  evidence  has  been  held  sufficient 
to  establish  a  waiver  as  to  other  grounds.'* 
It  is  also  settled  law  that  an  insurance  com- 
pany may  waive  a  condition  In  a  policy  by 
parol,  althou^  It  contains  a  stipulation  that 
there  shall  be  no  waiver  of  any  condition  ex- 
cept by  an  express  agreem«it  Indorsed  on 
the  policy.  This  rule  is  stated  as  follows  In 
16  Am.  it  Eng.  Ency.  of  ^Law  (2d  Ed.)  935, 
with  a  citation  of  authorities  sustaining  it: 
"This  rule  [permitting  tbe  waiver  of  a  con- 
dition by  parol]  applies  notwithstanding  stip- 
ulations in  the  policy  that  nothing  less  than 
an  express  agreement  indorsed  on  the  policy 
shall  be  effectual  for  that  purpose,  since  sucb 
a  stipulation  Is  Itself  a  condition  and  la  as 
capable  of  being  waived  or  diqtaased  with  as 
any  other  condition  of  the  Instmrnent  and 
since  parties  to  contracts  cannot  so  tie  their 
wills  as  to  be  unable  thereafter  to  do  by  con- 
sent what  the  law  allows."  And  in  19  Cyclo- 
pedia of  Law  &  Procedure,  777,  It  is  said: 
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"Etoi  a  stlpnlatlcm  that  the  conditions  of  a 
policy  cannot  be  waived,  or  if  walred  at  all 
only  In  a  certain  maimer,  may  Ita^f  be  waiv- 
ed." Mor  can  an  Uurarance  company,  after 
alleglns  or  setting  up  a  certain  breach  of 
the  policy  as  a  forfeiture,  be  permitted  sub- 
seqnently  to  defend  an  action  on  the  poll(7 
on  the  ground  of  different  or  other  breaches 
of  the  contract.  It  has  been  generally  held 
that,  If  the  Insurer  after  a  loss  has  occurred 
claims  a  forfeiture  for  nonoDmpHance  with 
certain  conditions  of  the  policy.  It  cannot  be 
heard  afterward  to  assert  farther  or  different 
breaches  as  a  defense.  19  Cyclopedia  of  Law 
&  Procedure,  703 ;  Western,  etc,  Pipe  Lines  v. 
Home  Insurance  Company,  145  Fa.  346,  22 
AtL  665,  27  Am.  fit  Rep.  703. 

AnoQier  well-settled  principle  q»plicable  to 
the  case  In  hand  is  that,  when  the  bisured 
in  good  f^th  transmits  to  the  insurer  what 
be  tenns  snfitdent  proofs  of  loss  within  the 
time  required  in  the  policy,  It  is  the  duty  of 
the  insurer,  if  such  proofis  for  any  reason 
axe  unsatiafactory,  to  promptly  notify  the  In- 
anred.  setting  forth  wherein  the  proofs  do  not 
compl^  with  the  condlticma  ot  the  policy,  and 
ttawel^  give  the  insured  an  on>Grtnnl^  to 
rectify  his  ndstalte.  Silmce  on  the  part  of 
tbe  insurer  for  any  considerable  time  after 
ttae  rec^^  of  sudi  proofs  of  loss  will  be  tak- 
en to  be  a  waivw  of  the  necessity-  for  any 
farther  proof  of  loss,  and  such  prooft,  fur- 
nished by  the  Insured,  will  be  held  to  be  a 
compliance  with  the  condlOon  of  the  policy. 
In  Oould  T.  Dwdling-House  Insurance  Com- 
pany, 1S4  Pa.  670,  588.  19  AtL  7»8,  79S,  19 
Am.  St  B^.  717,  the  present  Chief  justice. 
deHveriiv  tlie  opinlw.  formulates  the  rule 
from  oar  dedsiona  on  this  subject  as  follows: 
"If  the  insured,  in  food  faith,  and  within  the 
stipulated  time,  does  what  he  plainly  intends 
as  a  compliance  with  the  requirements  of  his 
policy,  good  faith  equally  reqalres  that  the 
company  shall  promptly  notify  him  of  their 
objections,  so  as  .to  give  him  the  opportunity 
to  obviate  them;  and  mere  silence  may  so 
mislead  him  to  his  disadvantage,  to  suppose 
the  company  satisfied,  as  to  be  of  itself  suffi- 
cient evidence  of  waiver  by  estoppel."  This 
rule  baa  since  been  approved  and  enforced  in 
many  cases,  the  more  recent  of  which  are 
Welsh  V.  iLondon  Assnrance  Corporation,  151 
Pa.  607,  2S  Atl.  142,  81  Am.  St  Rep.  786; 
Moyer  v.  Sun  Insurance  OflSce,  176  Pa.  679, 
35  AU.  221,  53  Am.  St  Rep.  600.  Under  the 
facts,  as  they  appeared  at  the  trial,  and  the 
law  applicable  thereto.  It  was  a  question  for 
the  Jury  to  determine  whether  the  defend- 
ant company  bad  by  its  action  and  conduct 
waived  any  further  proofs  of  loss  than  those 
furnished  by  the  plaintiff.  It  Is  apparent 
throughout  the  case  that  the  plaintiff  acted 
with  the  utmost  good  faith  towards  the  de- 
fendant company  in  r^^ard  to  his  loss.  Im- 
mediately after  the  fire  he  notified  the  local 
agent  yfho  countersigned  the  policy  of  the 
loss,  and  at  the  plaintiff's  suggestion  the 


agent  at  once  notified  the  company.  This  no- 
tice was  on  a  form  furnished  by  the  com- 
pany for  that  purpose,  and  hence  was  in  due 
form  and  conveyed  to  the  company  the  neces- 
sary information  concerning  the  fire.  The 
company  evidently  acted  upon  this  notice 
because  within  a  few  days  thereafter  Its  own 
special  agoit  Chapman,  with  the  adjuster  of 
the  American  Fire  Insurance  Company,  which 
also  had  an  Insurance  of  $2,000  on  the  same 
property,  appeared  at  the  scene  of  the  fire. 
Shortly  thereafter,  on  the  same  day,  these 
agents  of  tbe  companies  had  an  Interview 
with  the  plaintiff  In  a  local  hotel.  Tbe  com- 
pany's local  agent  at  ApoUo  testified  that  on 
this  occasion  Chapman  "admitted  that  it  was 
a  total  loss.  He  talked  vny  reasonably  about 
it  and  I  iUMKMNd  that  there  would  be  noth- 
ing else  to  do  but  to  pay  it  unless  something 
else  turned  up."  From  the  testimony  it  is 
apparent  that  tbe  loss  would  liave  been  ad- 
Justed  aea  and  there  had  It  not  been  for  an 
Incidental  remark  of  tbe  plaintiff  that  be 
still  owed  12,000  on  the  goods  which  had  been 
consumed  by  tlie  lira  The  i^lntlff  testifies 
that  vrbm  the  adjusters  learned  this  fact 
they  declined  to  proceed  further  with  the  ad- 
justment until  th^  had  a  coiqr  of  fha  con- 
tract between  the  plaintiff  and  Belghleiy, 
fnm  whom  he  had  procured  the  goods,  and 
that  thflgr  thm  said  thay  would  "ccMue  back 
and  comply  the  adjustmuit"  So  far  as 
appears  from  the  evidence,  nothing  was  said 
at  this  Interview  about  the  proofB  of  loss,  or 
that  any  would  be  donanded.  The  plaintiff, 
however,  in  about  a  month  flmeafter,  had 
prepared  an  inventory  or  statement  in  detail 
of  the  goods  destroyed,  verified  by  the  afilda- 
vlts  of  himself  and  the  Clerk  who  assisted 
him  In  making  tbe  Inventory,  and  then  hand- 
ed It  to  the  local  agent  of  the  defendant  com- 
pany, by  whom  It  was  on  the  same  day  sent 
to  one  of  the  adjusters  at  Plttebnrg,  where 
Chapman,  the  special  agent  of  the  defoidant 
company,  saw  and  had  access  to  It  The 
company  failed  to  notify  the  plaintiff  of  any 
objection  to  this  proof  of  loss,  or  In  any  way 
to  Intimate  to  him  that  It  was  not  satisfac* 
tory  and  In  ctmformlty  with  the  reqniremeots 
of  bis  policy.  So  far  as  he  knew,  therefore, 
be  had  compiled  with  the  condition  of  his 
contract  requiring  blm  to  furnish  proofs  of 
loss,  and  had  no  reason  to  believe  that  the 
proofs  famished  were  in  any  respect  objec- 
tionable to  the  defendant  Again,  and  within 
60  days  from  the  time  of'  the  fire,  the  plain- 
tiff with  a  friend,  at  the  request  of  Chapman, 
met  him  and  Strobel,  tbe  adjoster  of  the 
American  Fire  Insurance  Company,  at  the 
latter's  office  In  Pittsburg  "for  the  purpose 
(as  stated  by  Chapman)  of  ascerteinlug,  if 
Bush  would  agree  to  an  offer  of  compromise 
settlement"  The  conversation  at  this  inter- 
view related  entirely  to  the  plaintiff's  loss 
and  offer  of  compromise  by  Chapman.  Not  a 
word  was  said  by  either  of  the  adjusters  In 
regard  to  the  proofs  of  loss,  or  that  they  were 
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Insnffldeot,  or  did  not  comply  with  the  con- 
dltiona  of  the  policy.  A  compromise  was  sug- 
gested on  the  part  of  the  adjusters  on  the 
basis  of  the  satisfaction  of  the  claim  on  pay- 
ment of  one-half  of  the  amount  of  the  In- 
surance; The  plaintlft  at  once  declined  to 
accept  the  proposition,  and  Insisted  upon  the 
payment  of  the  full  amount  of  the  policy. 

On  April  24,  1007,  Bush's  attorney  wrote 
the  defendant  company,  stating  that  his  cli* 
ent  held  their  [>oIlcy  for  ¥2,000  on  bis  goods; 
that  they  had  been  totally  destroyed  by  fire; 
that  proofs  of  loss  bad  been  fnmlabed; 
that  Its  agent  had  rlsted  Panlton  seTeral 
weeks  prioir  thereto  to  adjust  the  loss;  that 
the  matter  had  not  been  adjusted,  and  con- 
cluding: "If  you  desire  any  further  Informa- 
ti(m  or  additional  prooft  of  loss,  kindly  ad- 
vise me,  and  the  same  will  be  furnished." 
The  company's  general  agent  replied  <m  AprU 
29tb,  acknowledging  receipt  of  the  letter, 
and  saying  he  had  writtoi  to  Pittsburg  for 
fnrther  Information  and  would  advlm  fur- 
ther. TbB  next  day  the  general  agent  again 
wrote  In  r^ly  that  the  claim  bad  been  put 
in  W.  D.  Strobe's  bands  for  answer.  No 
objection  to  the  proofs  of  loss  was  made  in 
the  replies  of  the  company's  agent  nor  an  In- 
timatim  of  any  deffflise  to  the  claim.  If 
these  sereral  facts  were  estabUsbed,  of 
which  there  waa  ample  ptoot  to  go  to  the 
jury,  the  Jury  was  folly  Justified  in  finding 
that  the  defendant  company  did  not  intoid 
to  Insist  npon  fnrtber  proofli  ct  loss  than 
those  famished  by  the  plaintiff.  It  la  mani- 
fest, we  tblxdE,  that  the  loss  would  baTO 
be&a.  adjusted  at  the  first  Interview  on  Feb- 
ruary 13th  If  nothing  bad  been  said  about 
the  indebtedness  of  the  plaintiff  to  Belghle^ 
and  the  contract  under  whlcta  be  held  the 
goods.  A  fnrther  consideration  tit  the  ad- 
justment, If  the  evidence  la  twlleved,  was 
postponed  by  the  adjusters  simply  because 
of  the  doubt  arising  in  their  minds  of  the 
right  of  the  plaints  to  recover  by  reason 
of  blfl  not  being  the  sole  owner  of  the  goods 
which  were  insured.  The  same  objection  to 
the  cUdm,  although  manifestly  not  r^rded 
by  tbrao  as  substantial,  was  In  the  minds  of 
the  adJnstOTs  when  the  plaintiff  snbeeQuent- 
ly  met  than  at  their  request  In  PlttAurg  to 
attonpt  a  compromise^  At  that  time  the 
plaintiff  bad  sent  bis  proofs  of  loss,  and  th^ 
were  in  the  possession  tji  the  company.  He 
had  received  no  notice  from  the  company  of 
any  objections  to  the  proofli  nor  that  they 
were  not  in  due  form  and  in  strict  compli- 
ance with  the  policy.  The  Pittsburg  Inter- 
view also  passed  off  without  any  Intimation 
on  the  part  of  the  company  or  Its  agrait  that 
the  proofs  were  not  sufflclait  The  Jury  was 
therefore  fully  Jhstlfled  in  finding  that  the 
silence  of  the  company  until  the  bringing  of 
the  suit  was  under  the  circumstances  a 
waiver  of  the  right  to  demand  other  or  fur- 
ther proofs  of  loss.  Under  the  authorities 
cited  the  testimony  clearly  made  the  ques- 


tion one  of  fact  for  the  Jury,  and  the  ocnirt 
properly  submitted  it 

It  may  well  be  admitted  that  the  counsel 
for  the  plaintiff  made  a  mistake  when  he 
advised  his  client  to  sign  the  nonwaiver 
agreement.  There  was  absolutely  no  neces- 
sity for  this  agrement,  If  the  company  in- 
tended to  carry  out  in  good  faith  its  con- 
tract with  the  plaintiff.  The  agreement  was 
signed  by  the  plaintiff  when  the  adjusters 
came  to  the  ricene  of  the  Are  on  February 
13th,  at  least  50  days  before  the  expiration 
of  the  00  days  within  which  proofs  of  loss 
were  required  to  be  filed.  The  interim  was 
amply  sufflcieot  for  the  company  to  Investi- 
gate the  cause  ift  the  fire  and  ascertain  the 
amount  of  loss,  and  to  affirm  or  deny  its 
liability.  There  was  therefore  no  necessity 
for  an  agreement  "to  preserve  the  rights  of 
all  parties,"  and  the  only  effect  of  such  an 
agreement  was  to  supply  the  company  wltb 
evidence  to  d^eat  the  plaintiff's  aUegatioii 
of  waiver.  But  the  agreement  does  not  nec- 
essarily defeat  the  plalntUTs  right  to  recov- 
er In  this  action.  It  was  simply  a  part  of 
the  evidence  which  was  submitted  to  tin 
Jury  to  determine  whether  the  dtfendant 
company  bad  waived  its  right  to  insist  up- 
on other  and  more  formal  proofs  of  loss.  As 
pointed  out  above,  aside  from  this  agree- 
mmt,  the  evidence  was  ample  to  Justify  the 
jury  In  finding  tbat  there  had  been  a  walTer 
of  the  prooft  of  loss.  TtM  nonwaiver  agree- 
ment was  signed  by  ttie  plaintiff  on  Febm- 
ary  IStb.  It  was  subsequent  to  titiat  date 
and  within  60  days  of  tbe  fire  that  he  fni^ 
nlsbed  tbe  proofs  of  loss  to  tbe  company 
through  tbe  local  agent  By  its  condnct  on 
the  various  occasions  referred  to  In  the  evi- 
dence, did  the  dtf  endant  Intend  to  waive  its 
rl^ts  undw  tbe  policy  to  require  oOier 
proofs  of  loss,  and  was  the  evidence  snfll- 
d&it  to  warrant  the  Jury  In  so  flndinsT  If 
this  agreement  bad  been  Inserted  in  tbe  poli- 
cy in  tbe  first  Instance,  Instead  ct  bting 
made  part  of  it  by  sabeequoit  agreement, 
tbe  dofendant  company  could  undonbtedly 
have  waived  all  Its  rights  thereunder.  TUa 
pn^posttion  Is  dearly  supported  by  tbe  au- 
thorities we  Iiave  cited  abovei  The  parties 
to  this  cimtract  were  tbe  parties  to  tbe 
policy,  and,  as  either  party  could  waive  his 
rights  under  the  policy,  be  certainly  could 
do  so  nnder  the  contract  Those  who  make 
a  contract  of  Insurance  can  unless  prevoited 
by  law  unmake  or  avoid  it,  and  either  party 
may  decline  to  Inalst  upon  tbe  performance 
of  stipulations  made  for  his  benefit  We 
ther^ore  think  the  learned  Judge  was  ri^t 
In  submitting  It  as  a  part  of  the  evidence  to 
the  Jury  to  determine  the  question  whether 
the  defendant  company  had  waived  its  rights 
to  insist  upon  more  formal  proofs  of  losa. 

The  other  defaise  interposed  tbe  de- 
fendant company  to  tbe  plalntUTs  action  la 
that  he  was  not  the  sole  owner  of  tbe  prop- 
erty ittsnred.   The  poltey  provides  that  It 
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tbaU  be  void  "If  the  Interest  of  the  insured 
shall  be  other  than  unconditional  and  sole 
onuership."  The  plaintiff  held  this  proper- 
ty by  a  contract  with  one  Belghley.  By  the 
terms  of  that  agreement,  Belghley  leased  to 
Bosh  the  store  and  also  the  goods  contain- 
ed in  It  The  policy  Involved  In  this  litiga- 
tion covered  the  goods.  The  goods  were  de- 
livered by  Belghley  to  Bush  for  a  term  of 
two  years  with  the  privilege  to  the  latter  of 
retaining  them  for  five  years  longer  or  pur- 
chasing them  if  he  desired.  At  the  expira- 
tion of  the  lease  Bush  was  to  pay  Belghley 
the  difference  in  the  invoices  taken  at  the 
time  he  received  them  and  when  they  were 
redelivered  to  Belghley.  In  the  meantime 
Bnsh  had  sole  possession  of  the  goods  and 
the  r^ht  to  sell  any  or  all  of  them;  the 
difference  between  the  value  of  the  goods 
In  the  store  at  the  time  he  took  possession 
and  when  he  rellnqalahed  possession  to 
Belghley,  at  the  end  of  the  lease,  being  the 
price  be  had  to  pay.  Bosh,  therefore,  by 
this  contract  between  him  and  Belghley,  ob- 
tained possession  of  the  goods  with  the  right 
to  sell  them,  and  was  rcQuired  to  replace 
them  or  pay  Belghley  for  them  at  the  time 
spedfled  in  the  agreemrat  He  was  required 
to  pay  at  the  end  of  his  lease  for  the  goods 
which  the  invoice,  then  taken,  showed  to 
have  been  sold  by  the  plaintiff,  whether  it 
was  all  or  a  part  of  the  goods.  As  testifled 
by  Bush:  "Mr.  Belghley  turned  the  goods 
over  to  me  and  I  was  to  pay  for  the  goods  In 
goods  or  In  cash;  It  didn't  matter  which." 
While  the  goods  were  In  the  possession  of 
the  plaintiff  under  the  contract,  Belghley 
had  no  control  whatever  over  them,  and 
had  no  right  to  repossess  himself  of  them. 
They  were  absolutely  In  the  possession  and 
control  of  the  plaintifl,  and  he  had  the  right 
to  dispose  of  them  at  any  price  or  any  way 
he  saw  fit.  At  the  time  of  issuing  the  policy 
insuring  the  goods,  and  until  they  were  de- 
stroyed by  fire,  it  Is  manifest,  we  think, 
that  under  the  contract  with  Belghley  the 
plalntlfTs  Interest  in  the  goods  was  an  "un- 
conditional and  sole  ownership"  within  con- 
templation of  the  policy.  The  learned  judge 
was  therefore  right  in  so  construing  the 
contract 

We  may  appropriately  conclude  this  opin- 
ion by  quoting  from  a  letter  of  the  defend- 
ant's general  agent  to  one  of  the  adjustera 
on  May  2,  1907,  which  shows  the  interpreta- 
tion put  upon  this  contract  by  the  defend- 
ant company,  and,  further,  that  if  his  ad- 
vice had  been  taken,  the  company  would  not 
now  be  attempting  to  defeat  an  honest  claim 
by  the  baldest  technicality.  The  letter  reads: 
**I  have  read  very  carefnlly  the  copy  of  the 
contract  between  Mr.  Bush  and  the  owner, 
Mr.  J.  H.  Belghley.  It  strikes  me  after  read- 
ing the  agreement  that  It  Is  no  more  or  less 
tlian  the  renting  of  the  store.  *  *  *  We 
should  feel  that  if  this  matta  had  to  go  into 


court  Mr.  Bush  would  be  detiared  owner  of 
the  property.  Certainly  If  he  has  from  $6,- 
000.00  to  98,000.00  Involved  in  this  business, 
and  under  this  contract  as  between  blm 
and  the  owner  of  the  real  estate,  there  la  a 
rental  of  only  $25.00,  I  don't  think  a  jury 
would  consider  the  question  a  minute.  They 
would  simply  say  he  owns  the  stock — pay 
the  loss.  *  •  •  I  don't  think  we  have  a 
ghost  of  a  show  In  court  unless  you  have 
something  else  to  stand  on  aside  from  the 
contract  between  these  partltt.  I  should  ad- 
vise going  on  to  the  ground  and  wttUng  the 
loss  in  some  way." 
The  Judgment  Is  affirmed. 


HUGHES  T.  CENTRAL  ACCIDENT  INS. 
CO. 

(Supreme  Court  of  Pennsylvania.  Jan.  4,  1909.) 

1.  InsuaiNCE  (S  539*)~AociDKirT  InstruNOK 

— "IlOIEniATB  NoncB." 

The  word  "Immediate,"  as  nsed  in  a  policy 
of  accident  insurance,  requiring  an  "immediate 
notice"  of  an  aeddoit  means  a  reasonable  time 
after  the  accident  under  the  cirenmatanees  of 
the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  S  1329;  Dec  Dig.  f  680.* 

For  other  defioitioiis,  see  Words  sad  Phrases, 
vol.  4,  pp.  3393,  3394 ;  voL  8,  p.  7681.] 

2.  INSUSAHCE  (§  668*)— AOOXDIKT  IZTSUBARCB 

— Nonci:  OF  iNjtmT. 

Where  a  passenger  on  a  train  is  struck  by 
a  cinder  In  his  eye,  and  five  weeks  thereafter 
is  informed  by  a  physician  that  a  cataract  ia 
forming,  from  the  accident,  and  no  iomiediate 
notice  IB  thereupon  given  to  an  accident  insur- 
ance company,  the  question  whether  it  was 
given  within  a  reasonable  time  is  for  the  jury. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  §  1776;  Dec  Dig.  S  66a*] 

8.  Iksubance  (1  662*)— Accident  Insubaivce 

—Action  on  Policy— Evidence. 

After  insured  had  given  notice  of  an  ac- 
cident to  the  insurance  company,  and  It  denied 
all  liability,  on  the  ground  that  the  notice  was 
too  late,  but  thereafter  sent  insured  a  form,  re- 
questing him  to  state  the  facts  therein,  but  deoy- 
ing  all  liability,  the  blank  filled  out  Is  for  the 
consideration  of  the  jury  as  one  of  the  elements 
in  the  case. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  {  662.*] 

4.  INSTTBAHCE  (S  146*)— ACCIDENT  In8UBl.NCB 
— CONSTBUCnON  OF  POUCT. 

The  language  of  the  conditions  In  an  ac- 
cident insurance  policy  is  to  be  construed  most 
favorable  to  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  I  146.*] 

6.  INSUEANCE  (J  S59*)  —  AOOIDBNT  POUOT  — 

Pboofs  or  Loss— Waives. 

An  unqualified  refusal  by  an  Insurance 
company  to  pay  a  loss,  based  on  facts  within 
the  comiKm^r's  Imowledgep  justifying  insured  that 
the  furnishing  proofs  of  loss  would  l>e  useless, 
Is  a  waiver  thereof. 

[Ed.  Note.- For  other  cases,  see  Insurance, 
Cent  Dig.  H  1S»1>  1392;  Dee.  Dig.  |  &59.*] 

6.  INBITSARCB  (|  568*)— AOOXDBRT  iHStJnANCB 

—Defenses. 

An  accident  Insurance  company,  denying 
all  liability  on  the  ground  that  notice  of  the  ac- 
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ddeut  had  not  beai.seat  In  time,  cannot  defend 
on  the  groond  that  proofs  of  Iom  had  not  been 

furnishea. 

[Ed.  Note.— For  other  caees,  see  Insurance, 
Cent  Dir  li  1891.  1882;  Dec.  Die.  {  550.*] 

App«U  from  Ck>vrt  of  Common  Pleas, 
Jefferson  County. 

Action  by  C.  Hughes  against  the  Central 
Accident  Insurance  Company  of  Plttsbuig. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Defendant  presented,  inter  alia,  these 
points:  "(1)  If  the  plaintiff  received  the  In- 
jury he  alleges  on  December  14,  1904,  the 
notice  received  by  the  company  on  January 
31,  1905,  was  not  a  compliance  by  the  plain- 
tiff with  the  provision  of  the  policy  that  'Im- 
mediate  written  notice  must  be  given  the 
company  at  Pittsburg,  Pa.,  of  any  accident 
and  Injury  for  which  a  claim  is  to  be  made, 
with  full  particulars  thereof,  and  full  name 
and  address  of  the  Insured.'  Answer:  Re- 
fused." "(4)  There  is  no  sufflclent  evidence 
that  the  company  waived  that  provision  of 
the  policy  which  has  Just  been  referred  to. 
Answer:  Refused.  If  the  Jury  find  that  the 
defendant  denied  all  liability  under  the  pol- 
icy, on  the  ground  that  the  preliminary  no- 
tice therein  provided  for  had  not  been  given 
in  time,  snch  denial  of  liability  would  be  evi- 
dence of  a  waiver  of  proofs  of  loss,  and  the 
sufficiency  of  the  evidence  to  establish  such 
waiver  is  for  the  Jury."  "(8)  Under  the  \m- 
disputed  evidence  In  the  case  the  plaintiff 
has  not  shown  the  irrecoverable  loss  of  the 
Bight  of  his  eye,  within  the  provision  of  the 
policy  entitling  him  to  specific  benefits  for 
the  irrecoverable  loss  of  the  sight  of  an  eye 
within  90  days  from  the  date  of  accident 
Answer:  Refused."  The  court  below  charg- 
ed in  part  as  follows:  "But  what  is  meant 
by  Immediate  written  notice  is  notice  within 
a  reasonable  time  after  the  accident,  and 
what  is  a  reasonable  time  is  for  the  Jury  to 
determine,  under  the  facts  and  circumstances 
of  the  case.  Under  the  peculiar  circum- 
stances of  this  case,  and  especially  In  view  of 
the  fact  that  the  plaintiff  did  not  know,  and 
had  no  reasonable  grounds  for  anticipating, 
the  result  of  the  injury  to  bis  eye  until  on  or 
about  the  time  he  notifled  the  defendant 
company  of  the  accident,  I  do  not  think  the 
court  is  warranted  In  saying  as  a  matter  of 
law  that  that  notice  was  not  given  in  time, 
and  I,  tberefore,  submit  It  as  a  question  of 
fact  to  be  determined  by  the  Jury." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STBWART,  JJ. 

Stephen  Stone,  William  A.  Stone,  Charles 
Corbet,  Edward  A.  Carmalt,  and  Nathan  L. 
Strong,  for  appellant.  Cadmus  Z.  Gordon 
and  Jacob  L.  Fisher,  for  appellee. 

STEWART,  J.  The  plaintiff,  while  a  pas- 
senger in  a  railroad  car,  received  a  woimd  in 


bis  right  eye,  through  external,  Tioleant,  and 
accidental  means.  Independently  of  all  other 
causes,  which  resulted  in  a  total  and  Irre- 
coverable loss  of  vision  in  the  injured  eye. 
The  Jury  so  found,  upon  evidence  wfaicb.  If 
couTlnclng  to  them,  was  entirely  sufflcient 
to  support  their  verdict  The  only  questions 
raised  by  the  assignments  which  call  for  con- 
sideration are  those  which  challenge  the 
sufficiency  of  plaintiff's  compliance  with  the 
provisions  of  the  policy  under  which  be  was 
Insured,  in  the  matter  of  notlc*  and  proofs. 
The  policy  contains  the  following  provision: 
"Immediate  writtmi  notice  must  be  given  to 
the  company  at  Pittsburg,  Pa.,-  <yf  any  ac- 
cident and  injury  for  which  a  ctafm  is  to  be- 
made,  with  full  particulars  thereof,  and  full 
name  and  address  of  the  insnred."   The  ac- 
cident occurred  December  14,  1904.  The 
written  notice  of  the  accident  was  not  given 
to  the  company  until  January  27,  following. 
Appellant  complains  that  the  delay  In  notify- 
ing the  company  was  so  great  that  the  court 
should  have  decided  it  as  a  matter  of  law 
adversely  to  the  plaintiff.    It  has  been  re- 
peatedly ruled,  in  actions  under  policies  re- 
quiring Immediate  notice  to  be  given  of  tbe 
accident,  that  the  word  "immediate"  is  to 
be  construed  as  meaning  a  reasonable  time 
after  the  accident  under  the  facts  and  cir- 
cumstances of  the  particular  case.  Gases 
arise  where  the  delay  has  been  so  great  tbat 
the  court  is  fully  Justified  in  ruling  it  as  a 
matter  of  law,  but  this  occurs  only  where 
the  admitted  facta  and  circumstances  dis- 
close nothing  by  way  of  extenuation  or  ex- 
cuse.   Where  the  facts  are  sufficient  to  ac- 
count In  some  measure  for  the  delay,  with- 
out reflecting  upon  the  diligence  or  good 
faith  of  the  assured,  it  Is  for  the  jury  to  say 
whether  the  delay  was  reasonable  or  not 
under  the  circumstances.   The  present  case 
Is  In  some  respects  exceptional.   The  finding 
of  the  Jury  refers  the  plaintiff's  loss  of  vision 
In  his  right  eye  to  the  accident  which  hap- 
pened in  a  railroad  car,  thus  described  by 
Dr.  Zeigler.  an  expert  witness,  called  by  the 
plaintiff:   "A  perforation  of  the  lens  by  a 
minute  foreign  body,  or  of  some  anterior  por- 
tion of  the  eyeball,  which  caused  an  inflam- 
mation of  the  tissues  surrounding  the  lens, 
thereby  disturbing  Its  nutrition,  a  cataract 
resultinp  therefrom."    When  a  passenger  In 
a  railroad  car  is  so  nniortunate  as  to  get  a 
cinder  in  his  eye — and  tbat  is  Just  what  hap- 
pened to  this  plaintiff — it  is  not  such  an  un- 
usual occurrence  as  to  occasion  surprise,  or 
create  any  special  anxiety  as  to  results,  un- 
less indeed  the  irritation  and  pain  should 
long  continue.    A  disappearance  or  subsid- 
ence of  the  irritation  usually  denotes,  at 
least  to  people  without  technical  or  sctentiflc 
knowledge  In  regard  to  such  matters,  tbat 
the  foreign  substance  that  caused  the  dis- 
turbance has  not  found  lodgment  In  the  eye. 
and  it  at  once  ceases  to  be  a  matter  of  con- 
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cern.  The  plaintiff  was  made  painfully 
■aware  of  the  fact  that  he  had  been  struck 
In  hl8  right  eye  by  a  iplcula  of  some  sort, 
supposed  by  him  to  be  a  cinder.  He  called 
to  hla  assistance  a  fellow  passenger,  who  op- 
en examination  could  find  nothing  foreign 
In  the  eye.  The  irritation  and  pain  that 
followed  the  accident  contlnaed  during  the 
afternoon  and  night,  but  by  the  next  morning 
both  tiad  subsided,  and  the  Inconrenlence 
and  discomfort,  then  but  slight,  soon  disap- 
peared entirely.  The  plaintiff  resumed  his 
work  as  a  practicing  dentist,  and  gave  the 
accident  no  further  thought.  Several  weeks 
afterwards,  bowerer,  realizing  some  Impair- 
ment of  vision  In  the  eye  that  had  been  In- 
jured* be  had  the  eye  examined  by  a  physi- 
cian who  happened  In  his  house  on  a  social 
call.  The  examination  there  made  was  su- 
perficial, but  the  doctor  expressed  the  opin- 
ion that  a  cataract  was  forming  In  the  eye. 
Within  a  week  or  two  after,  either  on  Janu- 
ary 4th  or  9th,  the  dimness  of  vision  mean- 
"wblle  having  Increased,  plaintiff  consulted 
Dr.  Walters,  a  specialist,  who  found  the  be- 
ginning of  a  cataract,  but  no  exdtlng  cause 
for  It  Now  It  may  be  that  bad  the  plaintiff 
been  g^ven  to  understand  at  either  of  these 
«xaminatlona  that  the  cataract  forming  In 
bis  «ye  could  be  attributed  to  the  Injury  he 
hAd  received  In  the  car.  It  would  have  been 
his  duty  at  once  to  have  notified  the  com- 
pany of  the  accident  But  It  Is  impossible 
to  derive  any  such  fact  from  the  evidence, 
at  least  with  that  certainty  with  which  It 
must  be  made  to  appear  before  the  court 
could  acc^t  It  as  a  fact  Dr.  Walters  says 
that  he  thought  that  the  cataract  might  be 
"traumatic^'  In  Its  nature,  but  he  does  not 
Miy  that  he  so  told  the  plaintiff,  and  it  is  by 
no  means  certain  that  the  latter  would  have 
understood  its  relation  to  the  accident  had 
be  been  so  told. 

The  association  between  c&taract  and  a 
splcnla  of  (AuAer  which  weeks  before  had 
foond  its  way  within  the  eye  and  irritated  It 
for  a  day,  would  not  be  likely  to  occur  to  the 
uuscimtiflc  mind.  It  did  not  occur  to  Dr. 
Walters  until  his  second  examination  on  Jan- 
uary 27th  the  day  plaintiff  sent  his  notice  to 
the  company;  nor  did  It  occur  to  Dr.  Zelg- 
ler,  another  of  plaintUTs  expert  witnesses, 
until  after  hla  second  examination  on  Bfay 
13th,  and  It  has  not  yet  occurred  to  Dr.  Bob- 
Inson,  who,  testifying  on  behalf  of  the  de- 
fendant, says  there  was  no  connection  what- 
ever between  the  cataract  which  blinded 
plaintiff's  eye  and  the  cinder  accident,  and 
that  in  all  his  experience,  admittedly  large, 
he  has  never  seen  a  cataract  caused  by  cin- 
der getting  In  the  eye.  When  did  the  plain- 
tiff first  have  reason  to  believe  that  his  loss 
of  sight  resulted  from  the  accident  In  tbe 
car?  The  answer  to  this  question  would 
largely  determine  whether  the  notice  to  the 
company  was  unreasonably  delayed.  Like 
all  other  questions  of  fact  in  the  cas^  It  was 
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for  the  Jury;  and  the  court  very  properly 
left  it  with  them,  under  very  full  and  fair 
instructions  as  to  the  law.  Ttie  notice  In  the 
case,  though  It  did  not  indicate  specifically 
the  day  on  which  the  accident  happened, 
stated  the  time  approximately,  and  stated 
s[>eclflcally  where  and  under  what  ciroum- 
stances  it  had  occurred.  Although  directed 
to  the  agent  of  the  CMniwny,  and  not  to  the 
home  office,  yet  it  was  fonn^ed  at  once  by 
the  agent  to  the  company,  and  its  receipt  was 
acknowledged.  In  point  of  substance  It  fair- 
ly met  the  requirements  of  the  policy.  The 
policy  contained  this  further  provision :  "Af- 
firmative proof  of  death  by  external,  violent 
and  accidental  means,  or  of  loss  of  limb  or 
sight,  or  of  duration  of  disability,  most  also 
be  furnished  to  tbe  company  wltliin  two 
months  from  tbe  time  of  dei^th,  or  loss  of 
limb,  or  sight  or  of  the  termination  of  dls* 
ability."  Nothing  is  specified  as  to  -the  ex- 
tent or  character  or  mode  of  the  proof  re- 
quired, except  that  it  be  affirmative.  In  Its 
letter  to  tbe  plaintiff  acknowledging  the  re- 
ceipt of  the  notice  sent  as  to  the  accident 
the  company,  in  positive  and  express  terms, 
refused  to  recognize  any  liability  to  the  plain- 
tiff, on  the  ground  that  the  notice  given  did 
not  follow  Immediately  upon  the  accident 
This  letter  reads  In  part  as  follows:  "We 
hardly  feel.  Doctor,  that  we  can  for  a  mo- 
ment consider  the  claim,  the  notice  of  which 
comes  to  us  at  so  late  a  date.  If  you  will 
kindly  refer  to  your  policy  you  will  find  that 
notice  of  accidental  Injury  must  be  given  to 
the  comi>any  immediately.  •  •  •  We  are 
extremely  sorry  that  this  matter  was  neglect- 
ed on  your  part  but  a  safe  and  businesslike 
conduct  of  Insurance  business  will  not  per- 
uilt  us  to  disregard  so  vital  a  provision  of 
the  contract."  The  week  following  the  re- 
ceipt of  this  let^r.  the  plaintiff  wrote  to  the 
company,  stating,  as  the  reason  of  delay  In 
giving  notice  of  the  accldoit  that  he  had 
not  expected  serious  results,  and  that  It  was 
only  when  the  doctor  advised  him  fully  as  to 
the  situation  that  he  traced  hli  present  con- 
dition—loss of  sight  in  the  right  eye— to  the 
accldoit  The  reply  of  the  company,  undw 
date  of  February  11th  was  another  equally 
positive  and  explicit  denial  of  liability,  on 
the  ground  of  delay  in  giving  notice;  but  it 
expressed  a  willingness,  oni  tbe  part  of  the 
company,  that  the  plaintiff  submit  tbe  facts 
of  his  case,  not  proofs.  The  letter  proceeds ; 
"Now  strictly  speaking,  as  we  have  said  be- 
fore, we  cannot  consider  ourselves  liable  un- 
der our  policy  for  the  Injury  you  suffered. 
StUl  we  are  perfectly  willing,  If  you  desire, 
that  you  submit  the  facts  of  your  case.  Per- 
haps there  may  be  an  equity  in  it  and  we 
will  look  Into  the  matter  and  allow  that 
equity.  Legally  we  are  not  liable  and  cannot 
bar  out'  the  conditions  of  our  jrallcy,  but  if 
you  desire  to  fill  up  the  Inclosed  blanks  you 
ttiay  do  so.  We  send  them  with  reservation 
of  all  our  rights,  waiving  under  the  condi- 


tio ;  doo  by  Google 


926 


71  ATLANTIC  BEPOBTEB. 


tlons  of  the  policy,  but  simply  that  yon  may 
present  the  facts  to  ns,  and  that  you  may 
show  under  what  basla  you  are  asking  ns  to 
recognise  a  dalm  or  some  equities  for  your 
disability  and  loss."  The  blanks  furnished 
the  company  were  filled  np  and  forwarded 
AprU  4th,  the  delay  in  forwarding  being  due 
to  the  absence  ct  Dr.  Walters.  The  blank 
filled  by  Dr.  Walters,  accomfMnied  by  his 
jurat,  may  be  fairly  regarded  as  the  aflbrma- 
tive  proof  required  by  Uie  policy.  It  contain- 
ed BO  express  averment  Ibat  plaintiff,  while 
riding  In  the  train,  was  struck  In  the  eye  by 
a  foreign  body,  whldi  lodged  in  the  eye,  and 
that  some  we^s  iateae  in  examining  the  eye 
he  found  a  cataract  practically  producing 
total  bllndneN.  If  anything  more  than  this 
was  required  by  the  company,  it  should  so 
have  appeared  in  the  policy.  "While  courts 
wlU  «ctend  all  reasonable  protection  to  In- 
surers, by  allowing  them  to  hedge  thenuelves 
about  by  conditions  intended  to  guard  against 
fraud*  carelessness,  want  of  intoest,  and  the 
like,  they  will  nevertheless  enforce  the  salu* 
tary  role  of  construction  tliat  as  the  language 
of  the  conditions  Is  theirs,  and  Is  therefore 
In  their  power  to  provide  for  every  proper 
case,  it  Is  to  be  construed  most  favorab^  to 
the  Insured."   May  on  Insurance.  {  175. 

The  sworn  statement  of  Dr.  Walters  was 
affirmative  proof  of  what  was  claimed  by  the 
plalntitr  as  to  the  cause  of  the  accident  and 
the  extent  of  bis  Injury.  It  was  not,  as  we 
have  seen,  submitted  as  proof  of  loss;  but 
it  nevertheless  answered  the  whole  purpose 
of  the  policy  requirements,  In  sustaining  and 
corroborating  the  plaintiff's  statement  In  Its 
material  features.  It  Is  imlmportant  what 
the  purpose  was  In  forwarding  It,  If  It  met 
the  requirements  of  the  policy.  The  learned 
trial  judge  so  held,  and  submitted  It  to  the 
jury  to  determine  whether  *t  had  been  for- 
warded without  unreasonable  delay.  But 
apart  from  this,  even  though  the  proofs  were 
defective,  and  were  not  sent  within  the  re- 
quired time,  the  defendant  was  not  in  posi- 
tion to  defend  on  any  such  ground.  It  dis- 
claimed liability  on  the  policy  Immediately 
upon  receipt  of  notice  of  the  accident  on 
the  ground  that  the  notice  came  too  late.  It 
asserted  and  reasserted  its  determination  to 
refuse  payment  because  of  the  plaintiff's  de- 
fault in  this  rei^iect,  and  only  sent  the  blanks 
for  proofiB  to  the  plaintiff  because  of  his  im- 
portunity, and  to  the  end  that  it  might  de- 
termine whether  there  were  equitable  ctm- 
slderatlons  which  should  move  them,  not  to 
pay  a  legal  obligation,  but  rather  to  extend 
charitable  relief.  It  Is  setUed  law  that  an 
unqualified  refusal  to  pay  a  loss,  based  on 
facts  within  the  company's  knowledge,  and 
made  under  such  circumstances  as  to  justify 
the  insured  in  believing  that  tiie  rendition  of 
prooft  would  be  a  vain  act.  and  that  they 
would  not  be  examined.  Is  an  equivalent  of 


an  express  agreement  of  waiver.  The  rule 
Is  thus  stated  in  May  on  Insurance  (section 
469) :  "A  distinct  denial  of  liability  and  re- 
fusal to  pay,  on  the  ground  that  there  la  do 
contract,  or  that  thwe  Is  no  liability.  Is  a 
waiver  of  the  condition  requiring  proof  of 
the  loss.  It  Is  equivalent  to  a  dedaratlon 
that  ttiey  will  not  pay  though  the  proof  be 
famished ;  and,  to  require  the  presentation 
of  proof  In  such  a  case,  when  it  can  be  of  no 
Importance  to  either  party,  and  the  conduct 
of  the  party  in  favor  of  whom  the  stlpulatltm 
Is  made  has  roidered  it  practically  aiqter- 
fluous,  is  but  an  idle  formality,  the  obs»v- 
ance  of  which  tbe  law  will  not  require." 
The  doctrine  here  expressed  has  reo^ved  re- 
peated recognition  by  this  court  We  need 
only  refer  to  Penna.  Flie  Ins.  Co.  v.  Dougher- 
ty, 102  Fa.  668,  Inland  Ins.,  etc,  Ca  v. 
Staufler,  88  Pa.  897,  Home  Ins.  Oo.  v.  Davis, 
98  Pa.  280,  and  Lebanon  Untual  Ins.  Go.  r. 
Erb,  112  Pa.  149,  4  AtL  & 

A  review  of  the  yrboto  case  has  satlBfled 
ns  tliat  appellant  Is  without  canae  <tf  cnn- 
plaint  It  was  fairly  submitted  on  the  facts, 
and  the  Instnicttoiu  as  to  tlie  law  were  ooi^ 
rect  Appellant  was  given  a  laqiw  latttnde 
In  its  defense  than  It  was  entitled  to  claim. 

Judgmoit  affirmed. 


BRACKEN  V.  PENNSYLVANIA  R.  OO. 
(Supreme  Court  of  Pennaylvania.  Jan.  4»  1900.) 

1.  TRIAL  (i  260*)— RErraAL  or  IweraccnoBfs 

Given. 

Where  defendant  asks  inatrnctiona  as  to 
the  duty  of  a  person  entering  on  five  tracks  of 
a  railroad  before  crossing  the  same,  the  denial 
of  the  inBtmctioiis  was  harmless  where  two 
other  points  were  salMnitted  by  defendant,  wch 
detininif  the  same  standard  of  duty  aa  was  as- 
serted in  the  first,  and  both  were  affinned. 

[Ed.  Note.— For  other  cases,  see  TriaL  CaL 
Dig.  SS  651-659;   Dec  Dig.  {  260.*] 

2.  Evidence  (|  474*)  —  Opinion  Evidkncb^ 
Advissibilitt. 

Where  a  witness  is  familiar  with  a  parti cn- 
lar  {prade  crossing,  having  seen  trains  fzeqnent- 
ly  passing  it,  be  may  be  permitted  to  tMtify 
that  a  particular  train  was  running  at  the 
usual  rate,  though  he  was  not  an  expert. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Ont  Dig.  I  2202 ;  Dec  Dig.  S  474.*] 

8.  Appeai.  and  Ebbob  (S  1201*)— Bxvkbsai^ 
New  Tbiaii— AoninonAi.  Pasties. 

Where  an  action  for  wrongful  death  Is 
bronght  in  a  father's  name,  the  mother's  name 
may  be  added  as  a  party  plaintiff  after  the  case 
has  been  reversed  on  appeaH,  and  la  called  for 
second  trial. 

[Ed.  Note.— For  other  cases,  see  Anneal  and 
Error,  Dec.  Dig.  (  1201.*] 

4.  Continuance  (§  80*)— GaoTmiw— Suepbisb 

bt  Amendment. 

Where  an  action  by  a  father  is  tKonght 
for  the  use  of  another  and  judgment  for  pl^- 
tiff  is  reversed,  and  the  name  of  the  mother  is 
then  added  by  amendment,  omitting  the  name  of 
the  use  plaintiff,  sudi  omission  is  no  ground  for 
a  continnacoe  on  the  ground  of  surprise. 

[Ed.  Note.— For  other  cases,  see  Ointinnaoee, 
Dec.  Dig.  S  80.*] 


•For  ottMT  cases  see  urns  toplo  sad  swtton  NUMBER  In  Dec.  *  Am.  Digs.  1807  ts  data,  *  RtvoiUr  Induw 
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Appeal  fnmi  Court  ot  Common  Fleas,  Cam- 
bria County. 

Action  by  fi.  C  Bracken  agalnat  the  Peim- 
^Irania  Railroad  Gomiwiiy.  JndgmeDt  for 
plaiBtUE,  and  defendant  appeals.  AlDnned. 

At  the  trial  the  defendant,  by  Mr.  Storey 
aa  counsel,  pleaded  surprise  as  follows:  **The 
court  having  directed  that  the  jury  be  qual- 
ified to  try  the  case  of  Hudson  a  Bracken 
against  the  Pennsylranla  Railroad  Company, 
entered  to  No.  32.  June  term.  IfiOS.  H.  W. 
Storey,  counsel  for  the  defendant  company, 
objects  to  the  changing  of  the  parties  at 
thia  time— Just  as  the  jury  1b  to  be  sworn — 
from  that  of  Hudson  Bracken,  for  the  use 
of  W.  David  Lloyd,  against  the  Pennsylvania 
Railroad  Company,  for  the  following  rea- 
sons: (1)  That  the  record  shows  that  the 
judgment  was  assigned  to  W.  D.  Lloyd  and 
an  appeal  taken  to  the  superior  court  In  that 
way.  (2)  That  the  cause  was  put  down  for 
trial  for  the  March  term  of  court  In  the 
name  of  Lloyd  v.  Pennsylvania  Railroad 
Company,  and  so  appears  on  the  official 
calendar  and  in  the  public  advertisements 
in  the  newspapers  in  the  list  of  causes  for 
trial.  (8)  That  ttie  subpoenas  issued  to  the 
defendant  company  were  in  the  name  of  and 
for  the  use  of  W.  D.  Lloyd  against  the  Penn- 
sylvania Railroad  Company.  (4)  We  idead 
aarprlee  at  the  changing  of  the  parties  at 
this  time,  and  state  to  the  court  that  we 
have  not  sobpcenaed  any  witnesses  and  have 
none  in  court,  and  are  unable  to  meet  the 
case  of  Bracken  (Lloyd)  t.  Pennsylvania 
Railroad.  Therefore  we  ask  that  tJ»  cause 
be  continued." 

The  Court:  "This  cause  was  heretofore 
tried  in  this  court  under  the  title  of  Hudson 
C  Bracken  v.  P.  R.  R.  Company.  After  ver- 
dict and  judgment  entered  thereon,  the  judg- 
ment was  assigned  to  W.  David  Lloyd,  and, 
npon  appeal,  the  judgment  entered  in  the 
coort  below  was  reversed,  set  aside,  and  a 
yenlre  de  novo  awarded  by  the  superior 
court  We  b61ieve  this  disposes  of  any  claim 
by  Mr.  Ll«yd  out  of  the  assignment  of  the 
Jndgmcait,  as  it  no  longer  exists,  and  the 
cause  of  action  remains  in  Hudson  C.  Brack- 
en, and  the  jury  should  be  <inallfled  to  try 
that  cause.  For  this  reason,  we  deny  the 
motion  of  counsel  for  the  defendant  com- 
pany, note  an  exception,  and  seal  a  bill." 

The  attoitifm  of  the  court  having  bem 
called  to  the  omlsilon  to  diqKwe  of  the  rule 
granted  March  6.  1905.  to  show  caose  why 
the  plaintiff  should  not  be  allowed  to  amend 
the  statement  by  ln<diidlng  fliereln  tiie  name 
of  Alice  Bracken,  the  mother  of  the  dece- 
Oiaxt  and  wife  of  Hudson  C.  Bracken,  the 
plaintiff,  before  jury  sworn,  upon  motion  of 
counsel  for  plaintiff,  that  the  rule  is  now 
made  absolute  and  the  name  of  Alice  Brack- 
en is  added  to  the  pleadings,  as  one  of  the 
parties  plaintlfT. 

H.  W.  Storey',  counsel  for  d^endant,  ob- 
jects to  the  amendment  for  the  reason  that 


the  statute  of  limitations  interposes  inas- 
much as  the  death  of  the  son  occurred  on 
November  29,  1902,  and  that  the  making  ot 
the  rule  absolute,  after  the  intervention  of 
several  r^ular  terms  of  court,  would  be  im- 
proper and  illegal,  and  we  ask  the  court  to 
note  an  exception. 

The  Court :  "Exception  noted  and  bill 
sealed." 

Louis  Scbenkemeyer,  a  witness  called  by 
the  plaintiff,  was  asked  this  question :  "Mr. 
Lloyd:  Q.  How  was  it  [the  train]  going  com- 
pared with  the  trains  usually  going  over  the 
crossing?  Mr.  Storey:  Objected  to  for  the 
reason  the  question  calls  for  an  opinion  of 
the  witness.  The  Court:  We  overrule  the 
ohjectlim,  note  an  exception,  and  seal  a  bill 
for  defendant.  Q.  How  was  It  going  com- 
pared with  the  trains  usually  going  over 
13iat  crossing?  A.  I  suppose  I  have  seen 
trains  going  over  that  crossing  as  fast  as 
that  train  was  nmnlng,  bat  it  is  a  hard  mat- 
ter  for  a  man  that  is  not  familiar  with  tt  to 
tell.  Q.  Do  you  mean  by  that  the  train  was 
going  as  fast  as  the  fastest  train  that  yon 
have  seen  going  over  ttiat  crossing?  Mr. 
Storey:  Objected  to  as  incompetent  and  as 
asking  for  an  opinion  from  the  witness,  and 
for  the  reason  that  counsel  is  attempting  to 
get  something  out  of  the  witness  when  be 
has  repeatedly  said  that  he  could  not  de- 
termine the  speed  of  any  train.  The  Court : 
The  objection  Is  overruled,  exception  noted, 
and  bill  sealed  for  the  defendant  A.  I  am 
telling  you  that  the  train  was  going  at  the 
usual  rate  of  speed,  at  a  fast  rate  of  speed, 
and  that  Is  about  all  I  can  say  about  that; 
but  there  are  trains  that  have  run  faster 
through  there,  I  think,  as  I  have  under- 
stood they  have." 

Andrew  Dennlson,  a  witness  called  by  the 
plaintiff,  was  asked  this  question:  "Q.'How 
fast  was  It  [the  train]  coming?  A.  I  could 
not  tell  you  that.  Q.  How  fast  was  It  com- 
ing compared  with  passenger  trains  rtmnlng 
over  that  crossing?  Mr.  Storey:  We  think 
this  is  objectionable.  Some  passenger  trains 
run  faster  than  others.  The  Court:  The  ob- 
jection Is  overruled,  an  exception  noted,  and 
a  bill  sealed  for  the  defendant  A.  It  was 
coming  straight  at  me.  I  think  It  was  com- 
ing pretly  fast  It  was  going  as  fast  as  they 
run  passenger  trains  through  there.  Q.  Was 
this  train  going  as  fast  as  passenger  trains 
cross  thia  crossing  when  the  gates  are  down? 
A.  Yes.  sir ;  I  think  It  was." 

Defendant  presented  this  point:  "Where 
there  are  five  tracks  on  the  main  line  of  a 
trunk  railroad,  it  is  the  duty  of  one  cross- 
ing to  look  and  listen,  in  both  directions, 
even  after  lie  has  crossed  three  of  the 
tracks.  The  Court:  This  proposition  is  for 
the  jury,  and  the  request  is  denied.  We  may 
add  that  we  know  of  no  court  that  has  ever 
held  as  a  ^position  of  law  that  one  must 
KtoQ,  look,  and  listen  between  the  several 
tracks  of  the  railroad.  Negligence  has  been 


Digitized  by  Google 


928  71  ATLANTIC 

defined  to  be  a  lack  of  caution  according  to 
the  drcmnBtances,  and  the  jury  must  deter- 
mine whether  or  not,  after  one  has  crossed 
a  number  of  tracks  of  a  railroad,  it  would 
be  safer  for  him  to  stop,  or  safer  to  go  on." 

Verdict  for  plaintiff  for  ¥l,90a70.  upon 
which  Judgment  was  entered  for  fl>750;  all 
above  that  amount  having  been  remitted. 

Argued  before  MITCHELL,  C  3.,  and 
FELL,  BROWN,  MEISTRBZAT,  POTTER, 
ELKIN.  and  STEWART.  JJ. 

H.  W.  Storey,  for  appellant  WlllUun  Wil- 
liams and  W.  David  Lloyd,  for  appellee^ 

Sl^tWARTt  J.  That  the  e^dence  was 
snfflcioit  to  carry  this  case  to  the  Jury  on 
the  qnestlon  of  defendant's  neg^iKence  la  not 
dlq>uted.  Tbe  effort  was  to  charge  the  youi^ 
lad  who  met  his  death  with  ocmtribatory  neg- 
ligence. These  w«e  tbe  dnnmutances:  The 
boy,  Harry  Bracken,  undo-  the  age  of  18 
years,  was  playing  with  some  companions  at 
a  point  near  the  railroad  crossiiig  between 
Johnstown  and  MorrellTllIe  on  the  Cambria 
side.  The  safety  gates  at  the  crossing  were 
closed  to  give  a  clear  track  to  a  passing  en- 
gine or  train,  and  several  wagons  and  cabs 
were  waiting  outside  for  the  lifting  of  the 
gates.  As  soon  as  lifted,  these  cabs  and 
wagons  entered  upon  tbe  crossing.  Tonng 
Bracken  and  two  of  his  c<Hnpanions  got  up- 
on the  rear  end  of  the  wagon  third  from  the 
gates,  with  a  view  to  cross  over.  The  rail- 
road tracks  at  tills  point  are  five  in  number. 
Before  proceeding  far  upon  the  crossli^,  two 
of  the  boyti,  not  because  of  any  sense  of 
danger,  but  simply  to  return  to  the  Cambria 
side.  Jumped  from  the  wagon.  As  soon  as 
they  had  all^^ted.  they  observed  an  ap- 
proaching passenger  train  coming  with  rapid 
speed  from  the  west,  and  then  not  more 
than  15  or  20  yards  from  the  wagon.  They 
^gnaled  as  best  they  could  to  Bracken,  who 
was  welt  toward  the  front  of  the  wajgon,  but 
in  another  Instant  the  wagon  wiUi  Bracken 
In  It  having  crossed  three  of  the  tracks  was 
on  tbe  fatal  fourth,  where  tiie  collision  oc- 
curred. The  driver  escaped  by  Jumping  Just 
in  time,  the  wagon  was  utterly  demolished, 
and  the  boy  instantty  killed  by  the  passing 
train.  Several  of  the  witnesses  testified  that, 
when  tb^  saw  the  boy  on  the  wagon,  he 
was  not  looking  In  the  direction  from  which 
the  train  approached.  None,  however,  say 
that  they  had  him  under  their  eyes  for  more 
than  an  Instant,  and  that  immediately  be- 
fore the  accident  occurred.  A  single  witness 
testified  that  bad  tbe  boy  looked  to  tbe  west 
when  the  wagon  was  on  track  No.  3,  while 
he  might  not  have  been  able  to  see  the  en- 
gine or  cars  of  the  approaching  train,  be- 
cause of  standing  cars  on  a  nearer  track,  he 
could  have  neea  the  smoke  and  steam  from 
the  train  approaching.  The  lnfa«uce  de- 
fendant sought  to  derive  from  tbe  testimony 
was  that  the  boy  was  either  negligent  In 
failing  to  observe  the  train  approaching  In 
time  to  escape  the  dai^er,  or,  if  he  did  ob- 
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serve  it,  was  reckless  in  attempting  to  cross 
track  No.  2  after  the  danger  became  ap- 
parent. That  failure  attended  tbe  ^ort  to 
persuade  tbe  Jury  that  tbe  boy's  n^lgence 
contributed  to  the  accident  cannot  be  sur- 
prising to  one  who  reads  carefully  the  evf- 
dence.  We  are  here,  however,  concerned  only 
to  Inquire  whether  the  defendant,  because  of 
misdirection  by  the  trial  judge  as  to  the  law 
governing  the  case,  was  denied  a  fair  oppor- 
tunity to  make  good  Its  contention  In  this  re- 
gard before  the  jury.  The  complaint  Is  with 
respect  to  the  answer  e\ven  the  first  of  the 
points  submitted  by  the  defendant.  The 
point  asked  the  court  to  say:  "Where  there 
are  five  tracks  on  the  main  line  of  a  trnok 
railroad,  It  is  the  duty  of  one  crossing  to 
look  and  listen  In  both  directions  even  after 
he  has  passed  three  of  the  tracks."  The  an- 
swer to  this  question  was  as  follows:  "This 
proposition  Is  for  the  jury,  and  the  request 
Is  denied.  We  may  add  that  we  know  of  no 
court  that  has  ever  held  as  a  proposition  ot 
law  that  one  must  stop,  look,  and  listen  be- 
tween several  tracks  of  the  railroad.  Negli- 
gence has  been  defined  to  be  a  lack  of  cau- 
tion according  to  the  circumstances,  and  the 
Jury  must  determine  whether  or  not,  after 
one  has  crossed  a  number  of  tracks  of  a 
railroad,  It  would  be  safer  for  him  to  8t<^, 
or  safer  to  go  on."  Clearly  this  answer  went 
wide  of  the  mark,  because  of  a  mlaappreheo- 
slon  of  what  was  Included  In  the  point  sub- 
mitted. The  attention  of  the  trial  Judge 
should  have  been  called  to  the  mistake.  The 
point  did  not  ask  Instructions  to  the  effect 
that  it  was  the  duty  of  one  who  had  crossed 
three  tracks  to  stop,  look,  and  listen  before 
entering  on  the  fourth  track.  Had  it  em- 
braced any  such  proposition,  the  refusal  of 
the  point  would  have  been  entirely  correct 
Ayers  v.  Railway  Company,  201  Pa.  124,  60 
Atl.  9S8.  The  standard  of  duty  asserted  by 
the  point  was  a  legal  obligation  to  look  and 
listen  before  advancing  upon  the  fourth 
track.  In  other  w<M:ds,  what  the  pc^t  as- 
serted was  that  it  is  the  duty  of  one  at- 
tempting to  cross  several  tracks  not  to  cease 
bis  watchfulness  upon  crossing  the  first  or 
the  second  In  safety,  but  to  continue  to  ex- 
ercise his  senses  and  be  observant  of  obvious 
conditions  until  the  crossing  has  been  ac- 
complished. So  explained,  the  point  should 
have  been  affirmed.  But  we  cannot  see  that 
defendant  was  In  anywise  prejudiced  by  its 
rejection  or  the  answer  given  In  view  of  tbe 
fact  that  two  other  points  were  submitted  by 
the  defendant,  each  defining  virtually  the 
same  standard  of  duty  as  was  asserted  in 
the  first,  both  of  which  were  unqualifiedly 
affirmed.  These  points  were,  second,  "tbat  If 
the  driver  and  the  decedent  were  guilty  of 
contributory  negligence  in  not  looking  and 
listening  after  altering  on  the  crossing  the 
plaintiff  cannot  recover;  •  ♦  •  fourth, 
that  If  the  Jury  believe  the  decedent  was  a 
bright,  Int^ligent  boy,  and  of  snfflcient  men- 
tal capacity  and  knowledge  to  comprehend 
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danger,  and  did  not  uw  ordlnaT7  precanUon 
by  looking  for  tbe  approaching  train,  tba 
idalntlfl  cannot  recover."  !niere  was  noth' 
Ing  In  tbe  answer  to  the  first  point  vihich 
conflicted  In  the  slightest  with  tbe  law  as  de- 
clared in  the  answers  to  the  second  and 
fourth.  Had  the  first  point  contained  what 
the  trial  judge  supposed.  Its  rejection  would 
have  been  entirely  correct  All  tbe  defend- 
ant lost  tbroogh  the  mistake  was  a  qualified 
affirmance  of  the  first  point,  which  loss  was 
fully  made  up  by  the  repeated  and  unquali- 
fied affirmance  of  the  doctrine  therein  as- 
serted In  tbe  answers  to  the  succeeding 
points.  This  must  have  left  defendant  with- 
out prejudice,  and  because  we  think  this  bo 
evident,  conceding  the  mistake,  tbe  case  does 
not  call  for  a  reversal  on  this  assignment. 

The  third  and  fourth  assignments  relate  to 
tbe  admlsskm  of  the  testimony  of  several 
witnesses  as  to  the  rate  of  speed  maintained 
by  the  train  at  tbe  eroding.  These  require 
but  a  word  by  way  of  review.  Not  being 
trainmen,  and  being  without  any  experience 
which  would  enable  them  to  form  any  Intelll- 
sent  judgment  as  to  tbe  rate  of  speed  per 
hour  at  which  the  train  was  moving,  bnt 
being  familiar  with  tbe  particular  crossing, 
and  frequently  having  seen  trains  pass  at 
this  point,  they  were  permitted  to  state  that, 
BO  far  as  they  conid  ju^e,  the  train  was 
running  at  a  rate  which  was  usually  main- 
tained at  the  crossing  when  tbe  gates  were 
closed.  We  see  no  error  in  thl&  The  testi- 
mony bore  upon  both  diluted  points — tbe 
negligence  of  tbe  defendant  and  the  contribu- 
tory negligence  of  the  boy — and  the  qnestlon 
was  one  of  fact  in  regard  to  which  expert 
knowledge  was  not  required  in  order  to 
qualify  one  to  speak  with  sufficient  accuracy 
for  the  legitimate  purposes  of  the  case.  It 
could  be  determined  as  well  from  common 
observation  and  ez[>erlence. 

The  action  was  originally  brougbt  in  the 
name  of  Hudson  0.  Bracken,  the  father  of 
the  boy  who  was  killed,  and  a  trial  was  bad 
on  the  case  as  It  thus  stood  on  the  record, 
resulting  In  a  verdict  for  the  plaintiff.  While 
a  motion  for  a  new  trial  was  pending,  and 
at  the  instance  of  the  plaintiff,  a  rule  Issued 
to  show  cause  why  tbe  name  of  Alice  Brack- 
en, the  mother  of  the  decedent,  and  wife  of 
Hudson  C.  Bracken,  should  not  be  added  as 
party  plaintiff.  The  motion  for  a  new  trial 
having  been  refmed,  an  appeal  was  taken  to 
tbe  superior  court,  which  resulted  In  a  re- 
versal for  errors  which  are  not  repeated  here, 
and  therefore  do  not  concern  us.  When  tbe 
case  was  called  for  trial  a  second  time,  March 
2,  1908,  no  answer  had  been  filed  to  tbe  rule 
for  amendment  and  the  motion  remained  un- 
disposed of.  Before  the  jury  was  sworn,  the 
attention  of  the  court  having  been  called  to 
the  undisposed  of  motion,  tbe  rule  was  made 
absoltite,  and  It  wai  ordered  '*tbat  the  name 


of  Alice  Bracken  be  added  to  the  pleadings 
as  one  of  the  parties  pUlntifl."  The  Jury 
was  then  sworn  as  to  both  plalntUb.  The 
action  of  the  court  In  allowing  the  amend- 
ment Is  made  the  subject  of  another  assign- 
ment. It  Is  only  necessary  to  refer  to  the 
case  of  Weaver  v.  Iselln,  161  Pa.  386,  29 
Atl.  49,  as  ample  and  conclusive  authority 
for  the  action  of  the  court  In  that  case  the 
suit  was  brought  by  tbe  father  alone,  and 
the  amendment  adding  tbe  name  of  the  wife 
as  party  plaintiff  was  allowed  npon  the  ar^ 
gument  of  the  appeal  in  this  court  from  the 
Judgment  of  the  lower  court  Tbe  matter 
Is  thus  disposed  of  In  the  opinion  filed  In  tbe 
case:  "We  have  no  doubt  as  to  the  right  of 
the  plaintiffs  to  amend.  In  the  manner  pro- 
posed, even  at  this  stage  of  the  case.  It  ap- 
pearing that  the  name  of  Susanna  Weaver, 
wife  of  the  plaintiff  Oeorge  Weaver,  was 
omitted  from  the  record  by  mistake,  and 
counsel  having  moved  to  amend  by  adding 
her  name  as  one  of  the  plaintiffs,  it  is  or- 
dered that  the  record  be  amended  according- 
ly." The  amendment  In  that  case  was  open 
to  every  objection  that  is  urged  here. 

Before  tbe  amendment  was  allowed  here 
changing  the  parties,  the  case  bad  appeared 
on  the  trial  list  as  that  of  Hudson  C.  Bracken, 
to  the  Use  of  W.  D.  Lloyd,  v.  Pennsylvania 
Railroad  Company.  It  seems  that,  after  the 
result  was  reached  on  the  first  trial,  Hudson 
C.  Bracken  assigned  tbe  Judgment  obtained 
to  Lloyd.  The  amendment  omitted  the  name 
of  this  use  plaintiff,  and  the  case  stood  in 
the  name  ot  the  legal  plaintiffs  alone.  Be- 
cause of  this  omission  defendant  claimed  sur- 
prise and  demanded  a  continuance,  which 
was  refused.  This  refusal  to  continue  Is 
made  the  subject  of  the  r^alnlng  assign- 
ment The  fact  that  the  case  appeared  on 
the  trial  list  to  the  use  of  another  than  the 
legal  plaintiff  was  of  no  consequence  what- 
ever; nor  was  It  at  all  material  that  in  the 
appeal  to  the  superior  court  the  use  pialntlfiTs 
name  appeared.  The  cause  of  action  was  In 
the  legal  plaintiffs  alone,  and  the  party 
marked  as  use  plaintiff.  If  be  had  any  rights 
whatever  In  tbe  action,  could  recover  them 
only  as  the  cause  of  action  In  the  legal  plain- 
tiffs was  established  on  the  trial.  It  was  not 
the  right  of  recovery  In  any  use  plaintiff 
that  defendant  was  called  upon  to  meet,  but 
tbe  right  of  the  legal  plaintiffs.  The  amend- 
ment omitting  the  use  party's  name  was  not 
merely  formal,  bnt  wholly  unnecessary.  If 
the  defendant  thought  to  defeat  the  action 
solely  because  the  use  plaintiff  bad  no  right 
to  recover,  and  neglected  to  prepare  its  de- 
ffflise  against  the  legal  plaintiffs  who  alone 
had  the  right  of  action.  It  was  the  kind  of 
mistake  which  ought  never  to  be  allowed  to 
delay  the  trial  of  a  case. 

The  asslgnmrats  of  error  ar«  overruled^ 
and  the  judgmemt  !■  afllrmed. 
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H.  a  TBIGK  COKE  CO.  v.  MX,  PLEASANT 

TP.  et  al. 

(Supreme  Court  of  PennBylvania.  Jan.  4, 1908.) 

I.  HiGHWATS  (S  126*}— Taxation— BOAD  Tax 
—"Labt  Adjusixd  Valuatiom.*' 

Under  Act  April  12,  1905  (P.  L.  14S9.  pro- 
Tiding  for  the  leyjr  of  a  road  tax  on  "the  last 
adjusted  valuation"  (or  county  purposes,  there 
is  no  such  valuation  until  the  county  commia- 
siODera  have  corrected  the  asaesBor's  return,  and 
the  board  of  roTlaion  baa  given  the  taxpayers  oi>- 
portnnity  to  object 

[Ed.  Note^For  other  caaee,  we  Hlgbwaya, 
Dec.  Dig.  i  126.*] 

2,  Taxation   (|  406*)  —  Adjudioation  or 
BoABD  OF  Bbvision— Appeal— Eetbct. 

Act  April  19,  1889  (P.  L  ST),  authorizing 
any  owner  of  taxable  property  dissatisfied  with 
the  valuation  of  the  board  of  revision  to  ap- 
peal, does  not,  because  of  such  an  appeal,  pre- 
vent the  collection  of  the  tax. 
_[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  S  406.*] 

3.  HxoHWATB  <|  129*)— Road  Tax- Izxnui^ 
irr— iHJTTNcnon. 

Act  April  10,  18S4  (P.  h.  009),  anthorislng 
a  taxpayer  to  B.ppea.1  before  the  county  com- 
miasioners  sitting  aa  a  board  of  revision  aaking 
relief  from  a  tax,  aCorda  no  such  adequate  rem- 
edy at  law  as  to  exclude  the  Juriaaiction  in 
equity  to  restrain  the  supervisora  of  a  town 
from  levyins  a  road  tax  on  a  valuation  of  prop- 
erty which  18  not  under  Act  April  12,  1905  (P. 
li.  42),  based  on  the  last  adjusted  valuation  for 
county  purposes. 

[Ed.  Note.— For  other  caaea,  see  Higbwaya, 
Dec.  Dig.  I  12a*] 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland  County. 

Bill  by  the  H.  C.  Frlclc  Coke  Company 
against  the  township  of  Mt.  Pleasant  and 
J.  A.  Porch,  tax  collector.  Decree  for  plain- 
tiff. D^endanta  appeal.  Affirmed. 

The  court  entered  a  decree  as  foUowd: 
"And  now.  June  27,  1908,  this  case  bavlng 
been  h^ard  on  bill,  answer,  and  proofs,  and 
after  argument  and  due  consideration,  it  is 
ordered,  adjudged,  and  decreed  that  the  road 
taxes  in  Mt  Pleasant  township  for  the  year 
1907  have  been  paid  by  the  plaintiff  com- 
pany so  far  as  It  is  legally  chargeable  there- 
with, and  the  said  township  of  Mt.  Pleasant 
and  J.  A.  Porch,  collector  of  said  taxes,  are 
hereby  enjoined  and  restrained  from  the 
collection  of  any  other  road  tax  from  the 
said  plaintiff  for  the  year  1907;  that  the  de- 
fendants pay  the  costs  of  this  proceeding." 
Error  assigned  was  the  decree  of  the  court 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BBOWN,  MESTREZAT,  POTTER, 
ELKIN,  and  8TBWABT.  JJ. 

James  B.  Beacom  and  David  L.  NewlU,  for 
ai^ellanta.  James  8.  Moorhead  and  Bcmrt 

W.  Smith,  for  appellee. 

MESTREZAT,  J.  This  bill  WBS  filed  by 
the  plaintiff  to  restrain  the  defendants  from 
collecting  road  taxes  for  tb»  year  1907.  The 
prayer  of  the  bill  was  granted,  and  the  de- 
fendants bare  appealed. 


The  township  of  Mt  Pleasant,  one  of  the 
defendants,  Is  a  township  of  the  second 
class.  The  plalnttff  company  is  the  owna 
of  property  In  the  township,  the  valoaUon  of 
which  for  county  purposes  for  the  year 
1906  had  been  fixed  and  adjusted  at  $2,014,- 
545.  As  required  by  law,  the  road  super- 
visors of  the  township  met  In  March,  1907, 
and  levied  a  tax  on  the  taxable  property 
therein  for  road  purposes  at  the  rate  of 
4^  mills  for  work  tax  and  2^  mills  for  cash 
tax,  or  seven  mltls  in  all.  On  May  31,  1907. 
the  plaintiff  company  tendered  to  defend- 
ant Porch,  the  treasurer  of  the  townahip, 
$13,897.67,  the  amount  of  road  tax  doe  jipon 
the  valuation  of  the  plaintiff's  prt^rty  for 
the  year  1906.  The  treasurer  declined  to 
receive  the  amount  in  full  satiafaction  of 
the  road  tax,  but  did  accept  it  on  account 
of  the  road  taxes  due  from  the  plaintiff  for 
the  year  1907.  The  assessor  of  the  defend- 
ant townsh^  made  and  returned  a  valuation 
for  the  purpose  of  taxation  to  the  county 
commissioners  f6r  the  triennial  year  of  1906 
prior  to  March  1,  1907.  This  valuation  waa 
revised  and  Increased  by  the  county  com- 
missioners, sitting  as  a  board  of  revision,  on 
June  26,  1907.  From  the  valuation  thus  fix- 
ed by  the  board,  the  plaintiff  company  ap- 
pealed to  the  common  pleas,  and  Its  valua- 
tion was  not  finally  adjudicated  by  that 
tribunal  until  later  in  the  year  1907.  Sul>- 
sequent  to  the  decree  of  the  common  pleas^ 
revising  and  fixing  the  valuation,  defendant 
Porch,  treasurer  of  the  township,  notified  the 
plaintiff  company  that  on  the  valuation  fix- 
ed by  the  court  there  waa  still  due  from  It 
for  road  taxes  for  the  year  1907  the  sum  of 
$16,664.38  for  work  tax,  and  $11,524.86  for 
.cash  tax,  to  which  a  penalty  of  5  per  centum 
would  be  added  after  November  let,  and 
threatened  to  levy  upon  and  sell  the  plain- 
tiff's personal  property  in  payment  of  the 
balance  thus  claimed  to  be  due.  This  bill 
was  then  filed  to  restrain  the  defendant 
township  and  Its  collector  from  coUectlnir 
the  additional  sum  alleged  to  be  doe  ttie 
township  for  road  taxes. 

As  suggested  by  the  court  below,  the  de- 
termination of  the  cause  requires  the  solu- 
tion of  two  questions,  viz.:  (1)  What  Is 
meant  by  "the  last  adjusted  valuation  for 
county  purposes"  as  the  phrase  Is  used  In 
the  act  of  April  12,  1905  (P.  L.  142)?  (2> 
If  aggrieved,  is  plaintiff  entitled  to  equitable 
relief  as  prayed  for  in  Its  bill?  The  learn- 
ed trial  Judge  has  correctly  answered  both 
questions,  and  his  very  clear  and  full  dis- 
cussion amply  sustains  his  conclusion. 

The  township  of  Mt  Pl^isant,  being  a 
township  of  the  second  class.  Is  within  the 
provisions  of  the  act  of  April  12,  1905  (P. 
L.  142).  The  second  section  of  the  act  re- 
quires the  supervisors  to  meet  on  the  first 
Monday  of  March,  and  "proceed  immediate- 
ly to  levy  a  road  tax,  which  shall  not  exceed 
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ten  mills  on  each  dollar  of  yaluatlon,  this 
ralnation  shall  be  the  last  adjusted  valuation 
for  county  purposes,  and  which  shall  he  fur- 
nished to  said  road  supervlsorB  by  the  com- 
missioners of  the  proper  county."  The 
section  also  provides  that,  before  lasnlng 
the  duplicate  and  warrant  for  the  collection 
of  road  taxes,  the  board  of  snpervlsors  of 
ereey  township  that  has  not  abolished  the 
work  tax  shall  ^ve  all  taxables  "full  oppor- 
tunity to  work  out  their  respective  taxes." 
By  the  sixth  section  of  the  act,  all  taxpayers 
who  pay  their  taxes  before  June  Ist  shall  re- 
ceive an  abatement  of  5  per  centnm,  all 
taxes  paid  to  the  treasurer  between  June  Ist 
and  November  Ist  must  be  paid  In  full, 
and  taxes  paid  thereafter  mast  be  paid  with 
a  i)enalty  of  5  per  centnm.  It  will  be  ob- 
served that  the  basis  for  levying  the  tax 
Is  "the  last  adjusted  valuation  for  county 
purposes,  and  which  shall  be  furnished  to 
said  road  supervisors  by  the  commissioners 
of  the  proper  county."  In  March,  1907,  when 
the  supervisors  of  Mt  Pleasant  township  met 
to  levy  the  tax,  pursuant  to  the  act  of  1906, 
what  was  "the  last  adjusted  valuation  for 
county  purposes"  furnished  to  the  supervi- 
sors of  the  township  by  the  county  commis- 
sioners? It  was  upon  that  valuation  that 
the  statute  required  the  supervisors  to  make 
the  levy  for  the  year  1007.  The  plaintiff 
maintains  that  It  was  the  valuation  of  1900, 
-which,  it  Is  conceded,  had  been  adjusted  by 
the  proper  taxing  authorities.  The  defend- 
ants contend  that  It  was  the  valuation  made 
by  the  township  assessor  and  returned  to 
the  county  commissioners  In  the  fall  of  1006 
for  the  purposes  of  taxation  for  the  year 
1007.  The  learned  court  below  sustained 
the  plaintiff's  contention. 

The  taxing  system  of  this  state  is  entirely 
a  creature  of  statutory  law,  and  the  several 
steps  required  to  be  taken  In  the  assessment 
and  collection  of  taxes  are  regulated  by  stat- 
ute. The  general  act  of  April  15,  1834  (P.  L. 
500),  as  supplemented  and  modified  by  subse- 
qnent  legislation,  Is  the  present  law  of  the 
state  on  the  subject  It  defines  the  subjects 
of  taxation,  and  provides  the  manner  of  mak- 
ing the  assessments  and  the  collection  of  tax- 
es. The  county  commlBBloners  issue  their  pre- 
cept to  the  assessor  on  or  before  the  second 
Monday  of  September,  and  he  is  required  on 
or  before  December  Slst  to  return  to  the  com- 
mlssloners  a  list  of  the  names  of  all  taxable 
persons,  and  a  list  of  all  proi>erty  taxable  by 
law  within  his  district,  together  with  a  valua- 
tion of  the  same  to  be  made  as  provided  by 
the  statute.  The  commlasloners  may  raise  or 
reduce  the  value  placed  upon  the  property  by 
the  assessor,  and,  after  having  examined  and 
corrected  the  assessment  or  valuation,  they 
are  required  to  send  a  transcri[»t  of  the  as- 
sessment, together  with  a  statement  of  the 
rate  to  the  assessor,  who  Is  required  to  noti- 
fy the  taxable  of  the  day  fixed  for  an  appeal. 
If  the  taxpayer  desires,  he  may  appear  before 
the  commlssiooerit  who  then  sit  as  a  board  of 


revision,  and  ask  such  r^ef  as  he  thinks  he 
may  be  entitled  to.  Immediately  after  the 
conclusion  of  the  appeals,  the  board  of  revi- 
sion is  required  "to  regulate  the  assessment 
according  to  the  alterations  made."  By  the 
act  of  April  19,  1889  (P.  L.  37 ;  2  Purd.  Dig. 
[12th  Ed.]  p.  1984),  if  dissatisfied  with  the' 
valoatlon,  any  owner  of  taxable  property  may 
appeal  from  the  decision  of  the  board  of  revi- 
sion to  the  common  pleas;  and,  by  a  subse- 
quent statute,  the  judgm^t  of  the  common 
pleas  may  be  reviewed  by  the  proper  appel- 
late court  By  this  brief  reference  to  the 
mode  of  procedure  in  the  assessment  of  prop- 
erty for  taxation,  it  Is  apparent,  we  think, 
that  the  mere  return  of  the  township  assess- 
or Is  not  an  "adjusted  valuation"  within  the 
meaning  of  the  act  of  190S.  It  Is  simply  one 
of  the  several  steps  to  be  taken  in  ascertain- 
ing the  adjusted  valuation  of  property  for  the 
purposes  of  taxation.  Until  the  conunisslon- 
ers  have  examined  and  corrected  the  assess- 
or's return  and  the  board  of  revision  has  giv- 
en the  taxpayer  an  opportunity  to  be  heard 
and  has  thereafter  finally  adjudicated  the 
valuation,  there  is  no  assessment  or  valua- 
tion upon  which  a  tax  can  be  levied  for  either 
county  or  township  purposes.  Until  that 
time,  it -Is  apparent  there  has  been  no  "ad- 
justed valuation  for  coun^  purposes."  As 
long  as  the  valuation  returned  by  the  assess- 
or is  open  to  correction  by  the  board  of  revi- 
sion, it  certainly  cannot  be  that  the  valuation 
has  been  adjusted  within  contemplation  of 
the  statute.  The  act  of  1005  Is  specific  as  to 
the  character  of  the  valuation  upon  which 
the  tax  shall  be  levied.  It  Is  not  simply  a 
valuation  returned  by  the  assessor,  but,  as 
the  act  itself  declares,  '*this  valuation  shall 
be  the  last  adjusted  valuation  for  county  pur- 
poses, and  which  shall  be  furnished  to  said 
road  superrlsors  by  the  commissioners  of  the 
proper  county."  The  Legislature,  therefore, 
has  not  left  open  to  doubt  what  the  road  su- 
pervisors shall  have  before  them  when  they 
meet  on  the  first  Monday  of  Mardi  in  each 
year  to  levy  the  road  tax.  It  Is  "the  last  ad- 
justed valuation,"  and  not  merely  the  valua- 
tion returned  by  the  assessor.  While  the  act 
of  1889  authorizes  an  appeal  to  the  common 
pleas  from  the  final  adjudication  of  the  board 
of  revision,  the  appeal  is  not  a  supersedeas, 
and  does  not  prevent  the  collection  of  the  tax. 
If  the  valuation  Is  reduced,  the  excess  of  tax- 
es is  returned  to  the  person  who  paid  th^. 

The  other  and  remaining  question  is  wheth- 
er the  plaintiff  company  can  redress  its  griev- 
ances by  a  bill  in  equity.  WhUe  the  assess- 
ment and  collection  of  taxes  are  matters  of 
statutory  regulation  and  the  taxing  officers 
must  strictly  pursue  the  provisions  of  the  acts 
of  assembly  In  levying  and  collecting  taxes, 
it  Is  equally  true  that  where  there  Is  a  reme- 
dy at  law  the  owner  of  taxable  property  if 
aggrieved,  must  seek  redress  in  the  manner 
pointed  out  by  the  statute.  If,  therefore,  the 
Legislature  has  provided  a  remedy  which  will 
afford  the  plaintiff  company  adequate  r^eC 


Digitized  by  Google 


932 


71  ATLANTIC  BBPOBTBB. 


for  Its  grievances,  it  must  pursue  tbat  reme- 
dy, and  cannot  invoke  the  aaaiatance  of  a 
court  of  equity  to  prevent  the  wrongs  with 
which  it  is  threatened  by  the  taxing  officers 
of  the  defendant  township.  But  has  the  L^- 
islature  provided  a  remedy  for  the  grievances 
of  which  the  plaintiff  complains  in  this  suit? 
It  iB  80  contended  by  the  defendants,  and  the 
remedy  relied  on  is  the  thlrty-alith  section  of 
the  act  of  AprU  15,  1834  (P.  L.  617;  2  Purd. 
Dig.  tl2th  Ed.]  p.  1998).  which  provides  as  fol- 
lows :  "That  it  shall  be  lawful  for  any  p^- 
Bon  aggrieved  by  such  rate  or  assessment  to 
apply  by  petition  to  the  next  court  of  quarter 
seesions  of  the  respective  county,  who  shall 
have  power  to  take  sndi  order  thereupon,  as 
to  them  shall  be  thought  expedient,  and  the 
same  shall  conclude  and  bind  all  parties."  It 
it  conceded  by  both  parties  to  ttiis  litigation 
that  this  section  of  the  act  of  1834  an>lieB 
only  to  township  taxes.  It  is  contended  1^ 
the  defendants  that  the  act  provides  a  reme- 
dy for  any  party  who  is  aggrieved  by  the  ac- 
tion of  the  taxing  authorities  In  fixing  an  ll* 
legal  or  incorrect  rate  of  assessment  of  his 
propwty  for  township  purposes ;  that  the  In- 
jury complained  of  In  the  Mil  In  this  case  Is 
Uiat  the  assessment  of  the  plalntUTs  pn/gw- 
ty  made  by  the  supervisors  is  cm  a  wrtmg 
valuation  or  basis;  and  that,  thweCore,  the 
act  of  assembly  affords  the  i^alntur  adequate 
relief  by  an  appeal  to  the  quarter  sessions. 
It  Is  tme,  as  argued  by  deffendants,  it  U  not 
alleged  In  the  bill  that  the  Bapervlsors  did  not 
have  the  authority  to  levy  a  tftx  or  that  the 
property  on  wbitL  ttie  tax  was  levied  was  not 
taxable  fbr  township  purposes.  Let  us  u- 
amlne  the  facta  of  the  case^  as  presented  by 
the  Kdeadli^  and  testlmmiy,  and  see  wbether 
the  act  of  assembly  furnishes  an  adequate  re- 
iUt  for  the  Injury  complained  of  In  the  bill 
ffled  by  the  plaintiff. 

It  Is  cmioeded  that  the  snperrlsors  did  not 
levy  a  tax  In  Uterch.  1907,  on  ttw  adjusted 
valuation  fra  the  year  1906.  The  board  of 
revision  did  not  adjust  the  valuation  of  the 
plaintiff's  pn^rty  for  county  purposes  tor 
1907  until  June  25th  of  that  year,  when  they 
fixed  the  valuation  at  ^750  per  acre,  which, 
on  appeal  to  the  common  pleas,  was  finally 
adjusted  some  months  thereafter  at  $680  per 
acre.  It  Is  apparent,  therefore,  that  the  su- 
pervisors did  not  levy  a  tax  in  March,  1907,  on 
the  valuation  of  the  plaintiff's  property  return- 
ed by  the  assessor  for  that  year  and  adjnsted 
by  the  board  of  revision,  and  we  think  it 
equally  (dear  that  the  supervisors  did  not 
make  the  return  of  the  assessor  for  that 
year  the  basts  of  the  tax  levied  for  the  year. 
If  the  officers  had  levied  the  tax  on  the  val- 
uation returned  by  the  assessor  for  the  year 
1907,  and  given  the  plaintiff  company  notice 
of  the  tax  as  required  by  the  statute,  It  Is 
quite  probable  that  the  company  would  have 
been  cnnpelled  to  go  into  the  quarter  ses- 
«i(ms  for  relief.  The  company  would  then 
liare  bad  an  on^rtonlty  to  have  tb»  baals 


of  the  valuation  corrected  by  "ttu  next  court 

of  quarter  sessions." 

The  platntlCT,  however.  Is  not  threatened 
with  a  sale  of  Its  property  by  the  township 
collector  tot  taxes  levied  upon  the  valuation 
returned  by  the  assessu-  of  the  township  for 
1907.   The  defendants  do  not  se^  to  enforce 
a  tax  levied  upon  such  basis,  nor  is  the 
plaintiff  company  resisting  the  collection  of 
taxes  laid  upon  tliat  basis.  The  dalm  of  the 
defendants  Is  made  for  taxes  levied  upMi  a 
valuation  as  finally  revised  by  the  court  In 
the  fall  of  1907.  This  appears  by  paragraph 
6  of  the  defradant's  answer,  which,  Inter 
alia,  Is  as  follovre:  "This  notice  (requiring 
the  plaintiff  company  to  pay  the  taxes  In  dis- 
pute) has  been  given,  and  this  claim  is  made 
upon  the  said  plaintiff  under  the  belief  that 
the  valuation  returned  1^  the  assessor  for 
the  year  1907,  as  finally  revised  by  the  coun- 
ty  commissioners  and  the  court  of  common 
pleas,  is  the  basis  on  which  the  taxes  for 
1907  were  levied  and  should  be  collected," 
It  is  apparent,  we  think,  that  the  undisputed 
facts  of  the  case  show  that  the  thirty-sixth 
section  of  the  act  of  April  IB,  1834,  furnish- 
es no  adequate  r^edy  for  the  relief  sought 
by  the  plaintiff  company,  and  which  we  hold 
It  Is  entitled  to.   We  need  not  discuss  or  de- 
termine the  meaning  of  the  words  "rate"  or 
'^assessment"  as  used  In  the  act  of  asaemUy, 
as  the  facts  of  this  case  show  that  the  plain- 
tiff company  could  not  avail  itself  of  the 
statute  to  afford  It  redress  for  the  grievances 
of  which  it  complains.  Tbere  was  no  action 
of  the  supermen  In  Marcli,  1907,  in  fixing 
a  basis  for  the  levy  of  that  year  from  which 
the  plaintiff  could  have  appealed  to  the  next 
court  of  quarter  sessions  as  required  by  the 
act  of  1834,  which,  as  stated  by  the  counsel 
of  the  defendants,  commenced  on  the  second 
Monday  of  the  following  Bfay.    So  far  as 
the  record  discloses,  there  was  no  attempt  on 
the  part  of  the  taxing  authorities  of  the 
township  to  comply  with  the  act  of  1906  by 
giving  the  plaintiff  company  notice  of  the 
levy  of  any  road  tax  in  March,  1907,  or  by 
giving  it  notice  and  an  opportunity  to  work 
out  its  portion  of  the  work  tax  or  to  pay  'the 
cash  tax  assessed  against  It  In  that  month 
so  as  to  secure  the  abatement  of  five  per 
cent  and  avoid  the  penalty  Imposed  by  the 
statute.    In  fact,  the  action  of  the  super- 
Tisors  In  not  levying  the  tax  In  March  oa 
the  last  adjusted  valuation  prevented  a  com- 
pliance with  those  provisions  of  the  law. 

The  conduct  of  the  supervisors  In  ddaj^ 
ing  the  levying  of  the  tax  on  the  last  ad- 
Justed  valuation  and  In  now  seddng  to  re- 
cover the  taxes  levied  on  the  basis  of  the 
valuation  fixed  by  the  court  In  the  fall  of 
1907  deprives  the  plaintiff  of  an  opportunity 
to  appeal  for  redress  to  the  next  court  of 
quarter  sessions  within  the  meaning  of  the 
act  of  1834.  The  act  of  1906,  tai  Its  manda- 
tory provisions  requires  the  st^>ervlsors  to 
levy  the  tax  at  their  session  In  March.  Tba 
basis  as  well  as  tlw  rate  of  taxation  Is 
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fixed,  or  ^onld  be.  If  llie  proTlsIons  of  the 
statute  are  obsored.  The  taxpayer  can  then 
determine  whether  he  Is  aggrlered  by  the  ac- 
tion of  the  snperTisoret  and  the  act  of  1834 
contemplates  that,  if  he  Is  aKgrleved  "by 
snch  rate  or  assessment,"  he  shall  "apply  by 
petition  to  the  next  court  of  quarter  sessions 
of  the  respectlTe  county"  for  relief.  The 
"next  court  of  quarter  sessions'*  Is  the  coart 
which  first  convenes  In  regular  session  sub- 
sequent to  the  date  when  the  law  requires 
the  rate  or  assesBment  to  be  fixed  by  the 
Buperrlsors.  The  purpose  of  the  Legislature 
was  to  glre  the  taxpayer  a  speedy  and  sum- 
mary remedy  for  his  grievances.  It  is  neces- 
sary that  the  taxing  officers  act  promptly 
in  levying  and  collecting  taxes,  and  to  ac- 
complish the  purpose  it  is  necessary  that  any 
objection  by  the  taxpayer  to  the  action  of  the 
supervisors  should  be  speedily  disposed  of. 
This  could  be  done,  and  was  intended  to  be 
done  by  requiring  the  taxpayer  to  apply  to 
the  next  court  of  quarter  sessions  after  the 
tax  was  levied.  It  is  absolutely  necessary 
that  this  interpretation  of  the  act  of  1834 
should  prevail  if  the  taxpayer's  rights  are 
to  be  protected  and  enforced  under  the  act 
of  1906.  By  that  statute  the  taxpayer  is 
entitled  to  an  abatement  of  6  per  cent,  if  he 
pays  his  taxes  before  June  1st  of  the  year, 
and  Is  subjected  to  a  penalty  of  5  per  cent 
If  they  are  not  paid  until  after  November  Ist 
of  the  year.  The  act  also  requires  the  super- 
Tisors  to  give  the  taxpayer  an  opportunity 
to  work  out  his  work  tax.  It  Is  therefore 
apparent  that  next  court  of  quarter  see- 
fllons.**  to  whldi  a  taxpayer  may  appeal  for 
an  allied  incorrect  or  illegal  levy,  is  the 
court  Immediately  succeeding  the  levy  of 
road  taxes  made  in  March. 

We  think  It  clear  that  the  remedy  invoked 
by  the  plalntUf  company  in  this  proceeding 
is  the  only  cme  which  can  give  adequate  re- 
lief for  tue  injury  or  wrong  threatened  It, 
and  tiierefore  the  bill  must  be  sustained.  If 
our  conclusion  deprives  the  township  of  a 
large  part  of  its  reraraes  hy  permitting  the 
plaintiff  company  to  escape  payment  of  its 
road  taxes  on  the  valuation  of  1907,  the  loss 
is  attributable  to  the  statute,  the  provisioDS 
of  which  are  clear  and  mandatory.  We  can- 
not assume  the  functions  of  the  L^slature, 
and.  by  construction,  furnish  a  remedy  which 
lies  solely  with  that  department  of  the  gov- 
ernment It  is  our  province  to  oonstme,  and 
not  to  make,  the  law. 

The  decree  is  affirmed. 


In  xe  RUOOLEiS*  ESTATE. 

(Supreme  Judicial  Court  ttf  Maine.    Sept  10, 
1908.) 

1.  Wills  (i  524*)— Constbuction— Desiowa- 
TXON  or  Beneficiabies— Gift  to  a  Class. 
When  a  testainentai?  gift  is  made  to  a 
class  of  persons,  to  take  effect  in  possession  im- 


mediately, only  those  take  who  constitute  the 
class  at  the  death  of  the  testator,  when  the  will 
becomes  operative,  unless  a  difterent  intention 
appears  from  the  will  or  from  diCDmstances 
proper  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Si  1116-1127;  Dec  Dig.  S  624.*] 

2.  Wnxs  (i  623*)— OonsnnonoN— BnDu- 

ABY  Bequest. 

The  will  of  a  testatrix  contained  the  fol- 
lowing residuary  clause:  "All  the  rest,  residue 
and  remainder  of  my  estate  I  give,  devise  and 
bequeath  to  my  heirs  and  the  heirs  of  my  late 
husband,  Hiram  Ruggtes,  those  standing  In  the 
same  degree  of  relationship  either  to  myself  of 
said  Hiram  to  share  alike  according  to  the 
laws  of  descent  in  this  State." 

Held,  that  the  manifest  Intent  of  the  testa- 
trix was  to  divide  the  reaidne  of  her  estate  Into 
two  equal  parts,  one  part  to  go  to  her  heirs  and 
the  other  part  to  go  to  her  husband's  heirs,  and 
that  the  petsons  who  are  to  take  as  such  hdts, 
and  the  proportlma  which  they  are  to  take,  are 
to  be  determined  "according  to  the  laws  of  de- 
scent in  this  state." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1115,  1142;  Dec  Dig.  {  B28.*] 

a  WnxB  (I  606*)— CoNSTBUonoK— DiviaB  TO 

Heirs  or  Deoeaseo  HnssANn. ' 

The  said  Hiram  Ruggles  died  testate,  leav- 
Ing  neither  issue,  father,  mother,  brother,  nor 
sister,  but  the  descendants  of  six  deceased  broth- 
ers and  sisters.  Beld,  that  the  persons  entitled 
to  the  one-lialf  of  the  residue  devised  to  his  hein 
"according  to  the  laws  of  descent  Is  this  state" 
are  determined  by  Rev.  St  1903.  c  77,  |  1,  rule 
6,  tmder  which  ^It  descends  tO  hls  next  at  kin 
in  equal  degree." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1093  ;  Dec  Dig.  }  606*1 

4.  Wills  (5  632*)— Constbuction  or  Bequest 
—"Next  or  Kin  in  Equal  Degree." 
At  the  death  of  the  testatrix  there  were 
living  11  nieces  and  nephews  and  8  grandnieces 
and  grandnepbews  of  the  said  Hiram  Ruggles. 
Held,  that  his  "next  of  kin  in  equal  degree '  are 
bis  11  nieces  and  nephews  living  at  the  death  of 
the  testatrix,  and  that  they  are  to  take  the  one- 
half  of  the  residue  devised  to  bis  heirs  per  cap* 
ita,  and  not  per  stirpes. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  1145.  1146;  Dec  Dig.  S  582.*] 

(Official.) 

Report  from  Supreme  Judicial  Oonrt,  Fe- 
nc^scot  County,  at  Law. 

Appeal  of  Mary  Seavey  Fairbanks  from  a 
decree  of  the  probate  court  ordering  distriba- 
tlon  of  the  residue  of  the  estate  of  Lydla  H. 
Ruggles.  Case  r^?orted.  '  Decree  of  Judge 
of  probate  afiarmed. 

The  decree  was  as  followst  One-dghtb 
thweof  to  each  of  the  two  sisters  of  the  tes- 
tatrix ;  one  twenty-fourth  thereof  to  each  of 
her  tAx  nieces  and  nephews;  one  twenty-sec- 
ond thereof  to  each  of  the  eleven  nieces  and 
nephews  of  Hiram  Ruggles,  the  deceased 
husband  of  tbe  testatrix.  The  case  came  on 
tor  hearing  at  the  April  term,  1908,  Supreme 
Judicial  Court  Penobscot  county,  at  which 
time  and  by  agreement  of  the  parties  It  was 
reported  to  tbe  law  court,  that  court  "to  ren- 
der snch  Judgment  as  the  law  and  the  evi- 
dence reaulre." 

Argued  before  SAVAGE,  PEABODY.  COR- 
NISH, KING,  and  BIRD,  JJ. 
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E.  C.  Ryder  and  H.  L.  Fairbanks,  for  ap- 
pellant  Matthew  Laoglilln,  tor  appellees. 

KING,  J.  I^dla  H.  Rnsglea  devised  and 
beqaeattaed  tbe  residue  of  bar  estate  In  the 
following  langaago: 

"All  the  rest,  residue  and  remainder  of  my 
estate  I  ^ve,  derlse  and  bequeath  to  my  heirs 
and  the  heirs  of  my  late  husband,  Hiram 
Roggles,  those  standing  in  the  same  degree  of 
relationfitilp  either  to  myself  ct  said  Hiram 
to  share  allto  according  to  Uie  laws  of  de- 
scent In  this  State." 

The  testatrix  died  In  November,  190S,  lear- 
tng  sorrlTing  her  two  sisters,  also  a  niece  and 
two  n^hews,  children  of  a  deceased  brother, 
and  three  other  nieces,  children  of  another 
deceased  brother.  Hiram  Ruggles  died  in 
May.  1889,  testate,  leaving  neither  tssne,  fa- 
ther, mother,  brother,  nor  slsto',  but  the  de- 
scendants of  Biz  deceased  brothoa  and  sts- 
twa.  At  the  time  ot  the  death  of  testatrix 
there  wwe  living  eleven  nieces  and  nephews, 
and  eight  i^andnleces  and  grandnephews, 
whose  parents  were  deceased,  of  Hiram  Rug- 
gles. 

Upon  petition  for  order  of  distribution  of 
the  residue  ot  tbe  estate  the  judge  of  probate 
decreed  mw-elghth  thereof  to  each  of  the  two 
sisters  of  testatin:^  one  twenty-fOnrth  to  each 
of  her  said  six  nieces  and  nephews,  and  one 
twoily^econd  to  each  of  the  eleven  nieces 
and  n^hem  of  Hiram  Rugglee. 

From  this  decree  Mary  Seavey  Fairbanks, 
a  grandnelce  of  Hiram  Rugglei,  appealed, 
assigning  as  reasons  therefor  0)  that  the 
re^due  of  the  estate  should  not  be  divided 
equally  between  the  heirs  of  the  testatrix 
and  the  heirs  of  Hiram;  Oi)  that  the  heirs 
of  Hiram  dionid  not  be  detCTmlned  as  of 
the  date  of  the  death  of  the  testatrix  but 
of  the  date  of  his  death;  ^)  that  the  heirs 
of  Hiram  were  not  his  n^hews  and  nieces  to 
the  exdnslon  of  his  grandnephews  and 
^andnleces  whose  parents  were  deceased; 
(4)  tiiat  the  heirs  of  Hiram  should  not  take 
per  capita  but  per  stirpes. 

The  case  Is  r^Ktrted  to  this  court  fOr  de- 
termination. 

The  chief  question  presented  is  whether 
the  testetrlx  to  the  residuary  clause  of  her 
will  made  a  devise  to  her  heirs  and  tbe 
heirs  of  her  husband  as  Individuals  to  take 
per  capita  or  a  devise  In  equal  parte  to  her 
heirs  and  to  his  heirs  as  two  classes. 

In  Daggett  v.  Slack,  8  Mete.  (Mass.)  450, 
Shaw,  a  J.,  states  the  rule  thus:  "A  devise 
to  h^s,  whether  It  be  to  one's  own  heirs 
or  to  tbe  heirs  of  a  third  person,  designates 
not  only  the  persona  who  are  to  take,  but  al- 
so the  manner  and  proportloDs  In  which  they 
are  to  take;  and  that,  when  there  are  no 
words  to  omtrol  the  presumption  of  the  will 
of  the  testetor,  tbe  law  presumes  his  Inten- 
tion to  be  that  th^  shall  take  as  heirs  would 
take  by  the  rules  of  descent"  In  Lord  t. 
Bourne,  63  Me.  868,  18  Am.  Rep.  234.  It  is 


held  that  a  devise  or  bequest  to  tiie  "heirs" 
of  an  individual  without  addition  or  explana- 
tion vests  the  property  In  the  persons  who 
would  take  It  In  case  of  Intestacy  under 
tbe  laws  of  descent  and  distribution.  See, 
also.  Talcott  v.  Talcott,  89  Conn.  186;  Wood- 
ward T.  James,  115  N.  Y.  8S9,  22  N.  E.  150; 
Richards  v.  MUler,  62  111.  417;  Holbrook  v. 
Harrington,  16  Gray  (Mass.)  102;  Baasett 
T.  Qranger,  100  Mass.  848;  Townsend  v. 
Townsend,  1S6  Mass.  454,  SI  N.  E.  632;  Al- 
len V.  Boardman.  198  Mass.  284,  79  N.  EL 
26%  118  Am.  St  Rep.  497. 

In  the  residuary  clause  of  her  wHl  the 
testatrix  devised  the  residue  of  her  estate 
"to  my  heirs  and  the  heirs  of  my  late  hus- 
band, Hiram  Rn^sles."  Those  words,  with- 
out addition  or  explanation,  would  be  con- 
strued, according  to  the  well-recognized  roles 
of  testamentary  construction  and  the  an- 
thorities,  as  a  devise  In  equal  parte  to  two 
classes — the  persons  who  are  to  take  and 
the  manner  and  proportions  in  which  they 
are  to  take  under  each  class  to  be  deter- 
mined by  the  rules  of  descent  Do  the  add- 
ed  words  "those  standing  in  the  same  degree 
of  relatlonsli^  eltiier  to  myself  of  (or)  said 
Hiram  to  share  alike  according  to  tbe  laws 
of  descent  In  this  state"  Indicate  a  different 
intention  of  tiie  testetrlx?  We  think  not 
On  the  contrary,  those  words  make  It  man- 
ifest that  tbe  testatrix  did  not  Intend  for  her 
heirs  and  tbe  heirs  of  her  husband  to  take 
equally  as  individuals  because  she  ezprese- 
ly  provides  that  they  are  to  ahare  "accord- 
ing to  the  laws  of  descent  in  this  steta,"  a 
provision  that  cannot  be  compiled  with  If 
they  are  to  share  equally  per  capita. 

But  granting  that  the  laws  of  deacrait  are 
not  to  be  disregarded,  it  Is  anggested  that  the 
words  'those  stending  in  the  same  degree 
of  relationship  dther  to  myself  or  said  Hi- 
ram to  share  idike"  Indicate  an  Intenttcm  of 
tbe  testatrix  to  dispose  of  tiie  residue  of 
her  estete  to  her  heirs  and  Hiram's  hetos 
as  if  they  were  all  her  heirs,  but  "accorffing 
to  the  laws  of  descent  In  this  stete.** 

Oiving  that  Interpretation  to  the  language, 
it  will  be  found  that  the  result  suggested  by 
the  literal  meaning  of  the  words  "to  share 
alike"  can  In  no  aeaae  he  realized,  for  In 
such  case  the  nieces  and  nephews  of  Hiram, 
representing  different  branches  of  his  fiiDi- 
tly,  would  teke  abarea  differing  widely  i>> 
amount  Under  one  branch  of  Hiram's  fam- 
ily a  niece  would  take  one^lxttetb,  wbUe 
under  another  branch  a  niece  would  take 
one-tenth,  being  the  same  share  that  a  dster 
of  the  testatrix  would  take  under  that  Inter- 
pretation. 

No  reason  ajqiiears  why  tiie  testatrix 
should  prefer  her  hu^nd's  relatives  so  that 
one  of  his  nieces  or  n^hews  should  reeelre 
as  large  a  share  as  her  own  sister.  Sodi  a 
disposition  of  property  Is  unnatural  and  Qot 
In  accord  with  family  ties  and  affectknu. 
We  do  not  think  the  testatrix  so  Intended. 
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The  laagange  used  doee  not  leauln  scch  con- 

strnctlon. 

A  careful  examination  of  the  whole  resid- 
uary clause  of  the  will  satlsSes  us  that  the 
manifest  Intent  of  the  testatrix  was  to  di- 
vide the  residue  of  her  estate  Into  two  eanal 
parts,  one  to  go  to  her  heirs  and  the  other 
to  her  huBbaud's  heirs,  and  that  she  used 
the  words  "those  standing  In  the  same  de- 
gree of  relationship  either  to  myself  of  said 
Hiram  to  share  alike  according  to  the  laws 
of  descent  in  this  state"  to  make  plain  her 
Intent  that  no  one  of  her  heirs  was  prefer- 
red over  another  standing  in  the  same  degree 
of  relationship  to  her,  and  likewise  that  no 
one  of  Hiram's  heirs  was  preferred  over  an- 
other standing  In  the  same  degree  of  relation- 
ship to  him,  but  that  all  of  her  heirs  on  the 
one  Bide  andr  Hiram's  helra  on  the  other  were 
regarded  by  her  Impartially  and  were  '*to 
share  alike,"  without  distinction  or  discrim- 
ination, "according  to  the  laws  of  descent  in 
this  state." 

It  is  a.  well-settled  general  rule  that  when 
a  testamentary  gift  is  made  to  a  class  of 
persons,  to  take  effect  in  possession  immedi- 
ately, only  those  take  who  constitute  the 
class  at  the  death  of  the  testator,  when  the 
will  becomes  operatlre,  unless  a  different  In- 
tention appears  from  the  will,  or  from  the 
circumstances  proper  to  be  considered.  How- 
land  V.  Slade,  155  Blaas.  415,  29  N.  D.  631; 
Smith  T.  Smith,  186  Mass.  188,  71  N.  E.  314; 
Worcester  v.  Worcester,  101  Mass.  128,  132; 
Campbell  t.  Rawdon.  18  N.  Y.  412;  1  Jarman 
on  Wills,  286,  287.  This  rule  must  be  ap- 
plied In  the  case  at  bar.  No  question  Is 
raised  as  to  the  persons  entitled  to  share 
as  the  heirs  of  the  testatrix. 

Hiram  Ruggles  left  neither  issue,  father, 
mother,  brother,  nor  sister;  consequently  the 
persons  entitled  to  the  one-half  of  the  resi- 
due devised  to  Ms  heirs  "according  to  the 
laws  of  descent  in  this  state"  are  determined 
by  Rev.  St  1903,  c.  77,  <  1,  rule  6,  under 
which  "it  descends  to  his  next  of  kin  in 
equal  degree." 

At  the  death  of  the  testatrix  there  were 
IlTtog  eleven  nieces  and  nephews,  and  eight 
grandnleces  and  grandnephews,  of  Hiram 
Rnggles.  But  his  grandnleces  and  nephews, 
not  being  related  to  him  In  equal  degree  with 
his  nieces  and  grandnephews,  are  not  en- 
titled to  share  under  rule  6.  Accordingly  his 
"next  of  kin  In  equal  degree"  are  his  eleven 
nieces  and  nephews  living  at  the  death  of 
testatrix,  and  they  are  to  take  the  one-half 
of  the  residue  devised  to  tals  heirs  per  capita, 
and  not  per  stirpes.  Davis  v.  Stlnson,  D3 
Me.  493. 

The  decree  of  distribution  appealed  from 
conforms  In  all  respects  with  the  construc- 
tion of  the  residuary  clause  of  the  will  as 
herein  determined,  and  the  entry  must  be: 

The  decree  of  the  Judge  of  probate,  affirm- 
ed with  costs. 


R  U  CLEVELAND  CO.  v.  CHITTENDEN. 

(Supreme  Court  of  Errors  of  OonnecticQt.  Fab. 
16,  1909.) 

1.  Bills  and  Notxs  (S  467*)— AonoKft— In- 

DOBSElCBnT— PZJIADISO. 

The  complaint  In  an  actim  on  a  note,  set- 
tins  oat  the  execution  of  the  note,  whidi  Is  emr 
bodied  In  It  by  reference  and  annexation  aa  an 
exhibit,  and  then  adding  that  it  was  by  the  in- 
dorsement of  defendant  transferred  to  plaintiff, 
will  not  be  construed  as  ailing  a  special  in- 
dorsement, in  view  of  the  note  annexed  being 
indorsed  in  blank:  a  transfer  bdhig  the  act  by 
wblch  an  owner  of  a  thing  delivers  it  to  another 
with  intent  to  pass  UUe. 

[Ed.  Note.— For  other  C8se%  see  Bills  and 
NotMb  De&  Dig.  I  46T.* 

For  other  deOnitionL  sas  Words  and  Fbrases; 
VOL  8,  ppk  7064-707%  7819.] 

2.  Px-BADina  ( S  388*)— Iioutsbial  VABiAiiaE. 

Even  if  the  complaint  In  the  action  on  a 
note  againat  the  maker  pleads  a  special  indorse- 
ment, when  it  was  In  blank,  this  la  within  Prac- 
tice Book  1906,  p.  245,  |  149,  requiring  imma- 
terial variances  to  be  disregarded;  the  distinc- 
tion being  of  no  practical  Importance. 

[Ed.  Note.— For  other  cases,  see  Pleadl^, 
Cent.  Dig.  I  1808;  Dec.  Dig.  |  888.*] 

i^eal  from  Snperlor  Conr^  Falrfleld 
County;  Joel  H.  Bead,  Judge. 

Action  b7  the  E.  L.  Clevtiand  Contpany 
against  Edgar  D.  Gtiittenden.  Jndpnent  tot 
plalntUf.   Defendant  appeals.  Affirmed. 

The  plalntiir  Is  the  owner  for  value  of  a 
note  drawn  by  the  defendant  to  his  ovra  or^ 
der.  Indorsed  by  the  latter  In  blank  and  by 
the  latter  delivered  to  the  plaintiff.  The 
complaint  seta  out  the  execution  of  the  note, 
wblch  Is  annexed  as  an  exhibit,  and  then 
adds  that  It  was  by  the  indorsement  of  the 
defendant  transferred  to  the  plaintiff,  that 
the  plaintiff  still  owns  It,  and  that  It  has  not 
been  paid.  Upon  the  trial,  which  Involved 
the  determination  of  defenses  unsuccessfully 
interposed,  the  plaintiff  offered  the  note  In 
evidence.  It  then  appearing  that  the  In- 
dorsement thereon  was  In  blank.  Its  recep- 
tion was  unsuccessfully  objected  to  upon  the 
ground  that  In  that  form  It  was  Inadmissible 
to  prove  the  allegation  of  the  complaint 

John  O.  Chamberlain  and  Elbert  O.  Hull, 
for  appellant  John  W.  Banks,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  defendant  complains  because, 
as  he  says,  the  complaint  counts  upon  a 
special  indorsement  while  It  was  permitted 
to  be  supported  by  proof  of  a  blank  indorse- 
ment This  contention  rests.  In  the  first 
place,  upon  a  severely  literal  interpretation 
of  the  complaint  and  one  whlcb  overlooks 
the  fact  that  the  note  with  Its  Indorsement 
thereon  was  embodied  In  it  by  reference  and 
annexation  as  an  exhibit  Pleadings  are  not 
to  be  so  construed  under  our  practice  act 
Price  V.  Boutelller,  79  Conn.  255,  257,  61 
Atl.  227.  This  pleadii^  easily  yields  to  the 
reasonable  construction  consistent  with  Its 


•For  oth*r  caui  Me  lam*  toplo  and  Mctlon  NUMBER  In  Dec.  *  Am.  Dlsi- 1997  to  dato,  *  R«port«r  IndnoR 
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manifest  purpose  and  th«  ends  of  snb- 
Btantial  justice  in  that  It  avers  that  tbe  f^aia- 
tiff  became  the  bolder  of  tbe  note  through  Its 
indorsement  and  delivery  to  him  by  the 
defendant,  Its  maker,  with  the  intention  of 
passing  the  title  thereto.  "A  transfer  Is  de- 
fined to  be  the  act  by  which  the  owner  of  a 
thing  delivers  It  to  another  person  with  the 
intent  of  passing  the  rights  he  had  In  It  to 
the  latter."  Robertson  v.  Wilcox^  86  Ck>nn. 
426,  429. 

The  defendant's  contention  also  overlooks 
our  rule  that  Immaterial  variances  are  to  be 
disregarded.  Practice  Book  1908,  p.  245,  | 
149.  This  is  an  action  against  the  maker. 
The  face  of  the  instrtunent  determines  the 
extent  of  his  obligation.  The  Indorsement  Is 
significant  only  as  indicating  the  plaintiff's 
right  to  enforce  that  obligation  aa  the  holdor 
of  the  note,  and  the  extent  ot  that  right; 
that  Is,  whether  it  be  mirestrlctive.  restrict- 
ive, qualifled.  or  conditional.  Gen.  St  H 
4208-4209.  The  Indorsement  here  eet  out 
was  nether  restrictive,  qualifled,  nor  con- 
dlttonaL  Such  being  the  case,  it  was  ah- 
Bolutely  Immaterial  to  the  creation  of  the 
relation  between  the  defendant  as  the  maker 
of  the  instniment  and  the  plaintiff  as  Its 
holder,  to  the  character  of  ttiat  relation,  and 
to  the  determination  of  the  rights  and  obll- 
gatlona  of  the  parties  as  between  each  other 
through  that  rdatlon,  vrtietber  the  channel 
through  which  in  strict  legal  contemplation 
the  plaintiff's  ownership  was  dalved  was 
that  of  a  special  Indorsemrat  or  a  blank  in- 
dorsement, which  the  plaintiff  might  at  his 
pleasure  transform  Into  a  spedai  one,  or 
whether  or  not  a  blank  indorsement  had  In 
fact  been  transformed  Into  a  Qtedal  one. 
Whatever  distinction  could  be  pointed  out  is 
<me  which  lies  wholly  within  the  domain  of 
techniques,  and  is  of  no  practical  Impor* 
tance. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


ALLEN  V.  LTNBSS. 

(Supreme  Court  of  Brron  of  G<Huiectient.  Feb. 
16,  1909.) 

1.  EXBOtmOir  (I  403*)— SUPPLBUENTABT  PbO- 

OBBDiiTOB— Action  . 

In  an  action  against  a  Jadgment  debtor  to 
recover  for  refusing  to  pay  the  jud^ent  debt 
while  having  property  concealed,  oot  exempt 
from  execotion  under  Gen.  St  1902,  S  1099,  pro- 
viding for  Bnch  action,  It  was  unnecessary  that 
the  complaint  should  aver  that  the  action  was 
brouK^ht  under  such  section. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  S  1132 ;  Dec.  Dig.  S  403.*] 

2.  Fbaudulbiit  Convetakcbs  (8  309*)— Va- 
uDiTT— InvntDcnoNs. 

An  loitrucUon  that  If  a  conveyance  of  land 
by  a  debtor  was  not  made  to  a  bona  fide  pur- 
chaser for  value,  the  equitable  title  would  re- 
main in  the  grantor,  and  his  croditors  could 
seize  tlie  land  to  satisfy  their  claims,  was  ob- 


jectionable, as  Ignoring  the  distinctfon  between 
prior  and  subsequent  creditors. 

[Bd.  Note.— For  other  cases,  see  Fraudulent 
C^veyancea,  Cent  Dig.  |  949;  Dec.  Dig.  | 

S.  TaiAL  (J  261*)  —  Request  to  Chasos  — 
Form. 

Error  cannot  he  assigned  on  the  refusal  to 
comply  with  a  request  for  in8tructl(Hui  present- 
ed aa  a  unit,  where  some  of  the  instructions 
are  inconsistent  with  tiw  law. 

[Qd.  Note.— For  other  cases,  see  Trial.  CenL 
Dig.  I  600;  Dec  Dl»  I 

4.  EXECnnON  (1  403*)— SUFFUlCXIfTABT  Pbo< 
CEEDIN08  —  FaAUDUX.SnT  CORVETANOBa  — 
PaOPBBTr  COHCEALBD. 

Where,  In  an  actln  by  a  anbseguent  Judg- 
ment creditor  to  recover  for  her  debtor's  Te> 
fnsal  to  pay  the  judgment  debt,  and  for  conr 
cealin^  property  not  exempt  from  execntion, 
plaintiff's  indebtedness  arose  subsequent  to  the 
conveyance  alieged  to  have  been  fraudulent,  the 
burden  was  on  her  to  prove,  not  tm\y  that  the 
conveyance  was  made  with  Intent  to  defraud 
subsequent  creditors,  bat  also  that  the  property 
was  being  concealed  and  withheld,  so  that  it 
could  not  be  taken  by  legal  process  when  plain- 
tiff became  a  creditor. 

[Ed.  Note.— For  other  cases,  see  Encntiont 
Cent  Dig.  1 1136 ;  Dec.  Dig.  |  403.*] 

5.  BxECtmoN  rt  403*)- SuppupiEirTABT  Peo- 
CEBDinGS— Statutes. 

Gen.  St  1902,  1 1099,  providing  for  a  judg- 
ment creditor's  action  to  recover  against  toe 
debtor  for  refusing  to  pay  the  judgment  debt, 
while  having  suffident  estate  not  exempt  from 
execution  concealed  and  withheld  so  that  it 
could  not  be  taken  by  lesal  process,  was  design- 
ed to  preserve  the  remedy,  by  imprisonment  tor 
debt,  when  the  debtor,  bavins  property  suffi- 
cient to  pay  his  creditor,  fraodulently  conceals 
or  withholds  it  In  order  to  prevent  its  oeing  tak- 
en by  legal  process;  the  gist  of  the  action  being 
the  creditors  fraud. 

[Bd.  Note.— For  other  cases,  see  Execution* 
Cent  Dig.  S  1131 ;  Dec.  Dig.  i  403.*] 

6.  FbAUDULBRT  CONVETANCEB  (I  2S0*)— lOTT 

OP  Execution. 

Where  property  Is  conv^ed  by  a  debtor 
with  an  actual  intent  to  defraud  subsequent 
creditors,  the^  may  levy  on  the  property  so 
conveyed  precisely  as  if  tne  deed  had  never  been 
made,  provided  the  gmntee  has  participated  in 
the  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  |  660;  Dec.  Dig.  | 
23a*] 

7.  FbAUDTJIJENT  GONVETANCn  (I  208*)  — 
Trusts  tob  Debtob— Intent  to  Dkfbaxtd-- 

SUBBBQUinT  CBEDITOBS. 

A  BoDsequent  creditor  could  only  eotabltsh 
fraudulent  concealment  of  property  by  her  debt- 
or by  proof  that  a  grantee  thereof  had  agreed 
to  hold  the  title  for  the  debtor's  benefit,  or  that 
there  was  an  actual  intent,  on  the  part  of  the 
debtor,  participated  In  by  the  granteeb  to 
fraud  subsequent  creditors, 

[Ed.  Note.— For  other  casn,  see  Fraudulent 
Conveyances,  Cent  Dig.  S  631;   Dec  Die.  1 

2oa*i 

Appeal  from  Court  of  Common  FIcilb,  Art- 
ford  County;  Bpaphrodltoa  Peck,  Judge. 

Actlcm  by  Catherine  Allen  against  Bridget 
F.  Lyness  for  refusal  to  pay  a  judgment  debt, 
while  having  suiSclent  nonexempt  pr(q»erty 
concealed  and  withheld,  so  that  It  could  not 
be  taken  by  legal  process.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 
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Percy  S.  Bryant  and  Harry  M.  Burke,  for 
appellant   Herbert  O.  Bowers,  for  appdlee. 

BALDWIN,  a  J.  This  complaint  (treat- 
ing it,  as  botb  parties  hare  done,  as  charg- 
ing fraud)  states  facts  whid).  If  true,  gave 
an  action  under  Gen.  St  1602,  |  lOOO.  It 
was  unnecessary  to  aver  that  the  action  was 
brought  on  the  statute.  Williams  r.  Head. 
80  Conn.  434,  4S6.  68  AU.  1009.  The  com- 
plaint did  not  describe  the  estate  concealed 
or  withheld,  but  It  was,  as  Uie  plaintiff  claim- 
ed <m  the  trial,  an  Interest  in  land.  It  was 
amceded  that  tiie  defendant  owned  an  equity 
of  redemption  In  this  land;  binder  s  deed 
from  her  father,  from  1888  to  1899;  that  she 
then  conveyed  It  to  her  only  ebUA,  Margaret 
A.  LynesB;  that  the  latter,  In  July,  1902, 
reconveyed  it;  that  no  money  was  paid  as  a 
ccmslderatlon  for  either  conreyance;  that  on 
S^tember  22,  1902,  the  defendant  recon- 
T^ed  it  to  her  dangtater,  subject  to  a  new 
mortgage,  which  she  had  put  upon  It,  tta 
$400;  that  In  1904  the  defendant  became  in- 
debted to  the  plaintiff;  that  the  plaintiff  In 
1906  reeorered  a  Judgment  on  such  debt 
against  the  defendant,  who  refused  to  pay 
on  demand;  and  that  the  equity  In  the  land 
"was  then  worth  oions^  to  pay  it  in  full. 
The  plaintlfl  offered  erldaice  to  prove  that 
the  $400  mortpige  was  put  on  by  tiie  de- 
fendant la  Ai]«u8t,  1902,  partly  to  pay  debts 
which  she  owed  to  the  amount  of  over  ^26, 
and  that  the  defendant  in  many  wa^  dealt 
with  the  land  as  If  she  were  the  absolute 
owner,  while  the  paper  title  was  in  ber 
daughtw.  It  did  not  appear  that  any  debts 
due  fnmi  the  defendant  on  B^tember  22, 
190^  remained  unpaid,  ezceptti^  her  f400 
mor^ge  noteu  Tbm  d^endant  offered  evi- 
dence to  prove  that  her  earalngs  and  her 
daughter's  earnings  had  enabled  her  father 
to  acijalre  the  luid;  that  he  conveyed  to  her 
on  the  understanding  that  she  should  c<hi- 
▼ey  to  Margaret  whoi  the  latter  was  old^t 
that  another  relative  had  contributed  (300  to- 
wards the  purdiase  of  the  land,  and  express- 
ed the  desire  that  it  should  go  to  Margaret's 
bmeflt;  and  that  t3ie  defendant  had  dealt 
with  the  land  in  bAeUt  of  Margaret  snd  to 
save  her  the  trouble  ttf  attending  to  it 

The  plaintiff  asked  the  court  to  Instruct  the 
Jury  that  a  person  might  as  to  his  creditors, 
be  the  real  owner  of  land  the  legal  title  to 
whldA  stood  in  another's  name;  that  the  law 
would  not  permit  the  owner  of  land  to  con- 
vey it  to  another,  if  this  would  prevent  his 
creditors  fnnn  collecting  tlieir  dues;  that  If 
such  a  conveyance  were  not  made  to  a  bona 
fide  purchaser  for  value,  the  equitable  title 
vrould  remain  In  the  grantor,  and  his  cred- 
itors could  seise  the  land  to  satiitfy  their 
dalms;  and  that  If  they  found  that  the  de- 
fradant  was  the  equitable  owner  of  the  land 
in  goeetlon,  or  that  the  conv^ance  to  Mar- 
garet A.  Lyness  prevented  the  plaintiff  from 
collecting  her  Judgment  against  the  defend- 
ant, the  plaintiff  was  entitled  to  a  verdict 


These  requesta  were  presented  as  a  unit  It 
would  have  been  error  to  Instruct  the  Jury 
that  If  a  conveyance  of  land  were  not  made 
to  a  bona  fide  purchaser  for  value,  the  equi- 
table title  would  remain  In  the  grantor,  and 
his  creditors  could  s^ze  the  land  to  sattsfy 
their  claims.  Sxudb  a  ciiarge  would  have  Ig- 
nored the  distinction  between  creditors  who 
were  such  when  the  conveyance  was  made, 
and  those  who  became  creditors  subsequently. 
Strror  cannot  be  aas^ed  (W  the  refusal  to 
comply  Willi  a  request  for  instructtons,  S(Hne 
of  which  are  Inconslstott  with  law. 

The  plaintiff  also  asked  the  court  to  in- 
struct the  Jury  that  if  tlw  defendant  wblle 
Indebted,  conveyed  to  her  daughter  upon  a 
valuable,  but  Inadequate  consideration,  sudi 
inadequacy  was  evidence  of  actaal  fraud; 
that  whether  a  transaction  was  fraudulent  as 
to  creditors  was  always  a  question  of  fact; 
that  the  essence  of  fraud  consists  chiefly  in 
motive,  and  Is  seldom  reached  through  direct 
testimony;  and  therefore  that  the  law,  in 
many  cases,  diqienses  with  the  necessity  of 
positive  proof,  and  permits  the  Introduction 
of  drcnmstantial,  presumptive  or  pwsuadve 
evidence.  This  request  is  couched  In  lan- 
guage mainly  drawn  from  certain  opinlois  of 
this  court  Washband  v.  Washband,  27  Conn. 
424, 430;  Olmsted,  v.  Hoyt,  11  Conn.  876,  880. 
It  is  seldom  that  extracts  of  that  nature  are 
edited  tot  use  in  Instructing  a  Jury.  Here, 
for  instance,  the  important  thfaig  was  not 
what  kind  of  evidence  wHI  be  dispensed  with 
"In  many  cases,"  but  what  kind  had  been 
put  before  the  jury  In  this  particular  case, 
and  what  was  the  wel^t  wbkh  tiiey  were  at 
liberty  to  accord  to  it  On  these  points  the 
charge  as  given  was  clear  and  adequate. 
The  Jury  vrere  Instnicted  that  as  to  the  claim 
that  the  deed  of  September  22,  1002,  was 
given  with  Intent  to  dOhaud  fliose  who  might 
thereafter  become  creditors  of  the  grantor, 
they  were  to  say  whether  the  i^aintiff  bad 
proved  it  by  a  fair  pr^Mmderance  of  the  evi- 
dence, and  that  if  she  had,  she  was  entitled 
to  a  verdict  This  portion  of  the  charge 
affords  no  ground  of  complaint  to  the  appel- 
lant It  was  too  f  avfflrable  to  her.  On  that 
branch  of  the  case  she  was  bound  to  establish 
two  fraudulent  acts:  One  the  giving  of  the 
conveyance  In  1902, .  and  the  other  tlie  con- 
cealing or  wltiiholdlng  the  iHroperty,  so  that 
it  could  not  be  taken  by  legal  procMs  three 
years  aftorwarda  The  Instmction  onnplaln- 
ed  of  would  have  sopported  a  verdict  If 
only  one  of  these  acts  had  been  proved. 

The  statute  was  originally  enacted  as  part 
of  the  change  In  our  system  of  Judicial  proce- 
dure by  which  imprisonment  for  debt  was 
abollsbed.  Pub.  Acts  1842.  p.  37,  c.  23.  It 
was  designed  to  preserve  tiiat  reioedy  when 
the  debtor,  having  property  sufficient  to  pay 
his  creditor,  fraudulently  concealed  or  with- 
held it  from  bhn  In  order  to  prevoit  his 
taking  it  by  process  of  attachment  or  aecu- 
tlon.  The  gist  of  the  statutory  action  thus 
given  was  this  fraud  on  the  creditor.  Arm- 
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strong  V.  Ayres,  19  Conn.  640,  646.  He  waa 
bound  to  show  that  tbe  debtor  bad  property 
subject  to  levy,  sufficient  to  pay  tbe  debt; 
but  tbis  would  be  unavailing  unless  it  were 
further  sbown  that  tbe  defendant  concealed 
It,  or  wlthh^d  It  from  tbe  reach  of  civil  pro* 
cess.  Dfkeman  r.  Eetcbum,  25  Conn.  363, 
368;  Atwater  t.  Blepcow,  74  Conn.  671,  61 
Ati.  1063. 

It  Is  a  further  grooud  of  aiipeal  that  tbe 
court  instructed  tbe  Jury  that  if  they  did 
not  &nd  that  the  plaintiff  had  proved,  either 
that  by  the  understanding  of  tbe  parties  to 
tbe  deed  of  September  22, 1002,  the  real  bene* 
flctal  Interest  remained  in  tbe  defendant, 
while  the  apparent  and  record  title  was 
placed  In  the  name  of  tbe  daughter,  or  that 
the  deed  was  given  with  an  actual  purpose 
and  Intent  to  defraud  creditors,  their  rerdlct 
should  be  for  the  defendant.  In  order  to 
show  that  the  defendant,  when  in  1006  she 
refused  to  pay  the  plaintiff's  Judgment,  had 
property  enough  to  pay  it,  It  was  necessary 
to  establish  that  the  real  estate  in  question, 
the  title  to  which  stood  in  the  name  of  a 
third  party,  was — as  respects  the  plaintiff — 
really  tbe  property  of  tbe  defendant  It 
could  be  such  only  In  case  one  of  two  things 
were  true,  namely,  that  by  the  understand- 
ing or  agreement  of  the  parties  to  tbe  deed 
the  daughter  was  to  hold  tbe  title  for  the 
mother's  benefit;  or  that  tbe  deed  was  given 
with  an  actual  intent  to. defraud  such  as 
might  thereafter  become  creditors  of  the 
grantor,  In  which  case,  as  to  them,  it  could 
be  levied  on  by  legal  process  precisely  as  If 
the  deed  had  never  been  made,  provided  tbe 
grantee  had  participated  In  the  fraud.  See 
Partelo  v.  Harris.  26  Conn.  480,  483.  There 
was  tberetore  nothing  in  this  part  of  tbe 
charge  of  which  the  plaintiff  could  complain. 

The  Jury  were  also  properly  told  that,  with 
respect  to  the  claim  of  an  actual  intent.  In 
giving  the  deed,  to  defraud  future  creditors, 
a  fraudulent  Intent  on  the  defendant's  part, 
at  any  other  time  than  September  22,  1902, 
would  only  be  material  for  what  light  it 
would  throw  on  tbe  occurrences  of  that  day, 
and  that,  as  the  defendant  owed  nothing  to 
tbe  plaintiff  until  long  after  September  22, 
1902,  tbe  latter  must  show  an  actual  Intent 
to  defraud  future  {^editors  in  giving  the 
deed  of  that  date,  Barbour  v.  Conn.  Mut 
Life  Ins.  Co.,  61  Conn.  240,  251,  23  AU.  164; 
Bassett  V.  McKenna,  62  Conn.  437.  We  have 
not  found  It  necessary  to  decide  whether  the 
fact  that,  after  the  conveyance  of  September 
22,  1902,  the  land  was  still  open  to  attach- 
ment and  levy  as  the  property  of  the  defend- 
ant was  sufficient  to  defeat  this  action,  nor 
whetber  tbe  statute  reaches  a  case  where 
the  property,  as  to  the  concealment  of  which, 
or  the  withholding  from  legal  process,  fraud 
is  charged,  Is  real  estate.  The  court  below, 
in  compliance  with  the  plaintiffs  request,  in- 
structed the  Jury  that  it  does  reach  It,  and 


no  reason  of  appeal  on  this  account  ta>  or 
could  be,  set  up  by  her. 

There  li  no  error,  Tbe  other  SvAgem  con* 
curred. 


BOOTH  T.  PRETB. 

(SopmiH  Oout  of  Brron  of  Oonnectlcat.  Fek 
16.  190B.) 

1.  BaITKBUTTOT  (I  820*)  — IfVTaAL  DSBTS  — 

Sbt-Oft. 

Where,  prior  to  bankmptcr,  a  bank  was 
Indebted  to  toe  bankrupt  on  a  depoait  acooant, 
and  the  bankmpt  was  indebted  to  it  on  a  note^ 
tbe  bank  on  the  matvilty  of  the  noto  oonld  ap- 
ply the  deposit  account  to  the  nayment  tltereof. 
tbe  debts  being  mutual,  under  Bankr.  Act  Jnly 

1,  1898,  c.  64f,  J  68,  30  Stat  666  (U.  S.  Oomp. 
St  1801,  n  8460),  dwilaring  that  in  all  eases  of 
mntnal  debts  betweoi  the  estate  of  a  bankinpt 
and  a  creditor,  an  account  shall  be  stated,  and 
one  debt  shall  be  set  off  aralnst  the  other  and 
the  balance  only  shall  be  auowed  or  paid. 

[Ed.  Note.— For  other  cases,  see  Bankmpbr, 
Dec  Dig.  I  826.*] 

2.  Bajtkbuftct  (S   178*)  —  "Tbajibfeb  ot 
Pbopebtt." 

Set-off  by  a  bank  of  a  deposit  account  doe 
a  bankmpt  against  his  liability  to  the  bank  on  a 
note  1b  not  a  "transfer  oC  property"  by  the  bank- 
rupt within  Bankr.  Act  Jaly  1,  189S,  c.  Ml,  I 
1.  subd.  26,  30  Stat  645  (U.  8.  Oomp.  St.  1901, 
p.  3420),  dedaiing  that  a  transfer  shall  Inelode 
the  sale  and  every  other  and  different  mode  oC 
disposing  of  or  partiiig  with  proi>ert:r  or  the  pos- 
session thereof  absolutely  or  conditionally  as  a 
payment  pledge,  mortgage,  gift  or  security. 

[Ed.  Note.— For  other  cases,  see  Bankruptay, 
Cent  Dig.  S  269;  Dec.  Dig.  |  17&* 

For  other  definitions,  see  Words  and  PhraaoL 
vol.  8,  pp.  7066,  7067,  7819.] 

8.  Bankbuptot  «  166*)— "Pbefkrewck." 

Where  a  bank  on  tbe  maturity  of  a  bank- 
rupt's note  in  good  faith,  and  not  merely  for  the 
purpose  of  appropriating  the  bankrupt's  depout 
to  the  beneSt  of  another,  set  off  such  deposit 
agaiast  a  note  doe  the  bank  from  the  bankrapt 
such  set-off  was  not  a  "preferraioe,"  within 
Bankr.  Act  July  1,  1898,  c.  iHl,  t  60a,  30  Stat. 
562  (U.  S.  Gomp.  St  1901,  p.  M45),  providing 
that  a  person  shall  be  deemed  to  have  given  a 
preference,  if,  being  insolvent  he  has  made  a 
traosfer  of  any  of  nls  property  which  will  en- 
able one  of  his  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such  cred- 
itors of  the  same  class. 

[Ed.  Note.~For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  8  165.* 

For  other  definitions,  see  Words  and  Phraseit 
vol.  6.  pp.  6408,  6498;  voL  8»  p.  7769.] 

Appeal  from  Gourt  of  COnunon  Pleas,  New 
Haven  County ;  Isaac  Wolfe,  Judg& 

Action  by  John  H.  Booth,  as  trmtee  In 
bankruptcy  of  George  W.  Humphry;  against 
Ralph  Prete.  JucUpnent  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

J.  Birney  Tuttle,  for  aiqpellant  Matthew 
A  R^nolds,  for  appellee. 

THATER,  J.  Tbe  plaintiff,  as  the  trustee 
of  the  bankrupt  estate  of  George  W.  Humph- 
ry, brings  this  action  to  recover  from  the  de- 
fendant $464.61,  the  amount  of  a  d^Mslt 
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which  the  bankrupt  had  In  the  Merchants* 
National  Bank  of  New  Haven  on  March  17, 
1908,  and  which  was  on  that  day  applied  by 
the  bank  In  part  payment  of  a  note  of  the 
bankrapt  payable  on  that  day  at  the  bank 
to  the  order  of  the  defendant,  and  by  him 
indorsed  and  dlsconnted  there.  This  appli- 
cation of  the  deposit  was  within  four  montlia 
of  the  filing  of  the  petition  In  bankruptcy, 
and  It  ia  claimed  that  the  action  of  the  bank 
in  making  it  worked  a  preference  In  faTor  of 
the  defendant  voidable  by  the  trustee  under 
section  60b  of  the  United  States  bankruptcy 
law  (Act  July  1,  1898.  c.  641,  30  Stat  S62 
[U.  S.  Comp.  St  1901,  p.  344S1),  as  amended 
by  Act  Feb.  6,  1903,  c.  487,  82  Stat  799 
(U.  S.  Comp.  St  Supp.  1907,  p.  1031).  If  this 
-claim  Is  correct,  the  plaintiff  was  entitled 
to  recover. 

The  bank  at  the  time  of  the  application 
of  the  deposit  was  the  owner  of  the  note,  hav- 
ing discounted  It  for  the  defendant,  and  was 
therefore  a  creditor  of  the  btinkrupt  It  was 
also  hia  debtor  to  the  amount  of  his  deposit 
They  were  mutual  debts,  and  subject  to  be 
set  off  against  each  other  under  section  68 
of  the  bankruptcy  act  N.  7.  County  Bank 
V.  Massey,  192  U.  8.  138,  146,  24  Sup.  Ot 
199,  48  li.  Ed.  380;  In  re  Scherzer  (D.  C.) 
130  Fed.  631,  632 ;  In  re  Semmer  Glass  Co., 
135  Fed.  77,  67  C.  a  A.  B51;  Lowell  v.  Inters 
national  Trust  Co.,  158  Fed.  781,  784,  86  a 
C  A.  137.  Such  set-off  Is  not  a  transfer  of 
property  by  the  bankrupt  within  section  1, 
Bubd.  ^  of  the  act  and  does  not  give  a 
preference  within  section  60a  of  the  act 
County  Bank  v.  Massey,  supra.  The  case 
last  referred  to  distinguishes  between  cases 
like  Plrle  v.  Chicago  Title  ft  Trust  Co.,  182 
U.  S.  444,  21  Snp.  Ct  906,  45  L.  Ed.  1171, 
and  other  cases  cited  by  the  plaintiff,  where 
there  was  a  payment  by  the  bankrupt  of 
his  notes  due  at  the  hank,  and  cases  like 
the  present  where  a  bank,  having  a  general 
deposit  of  the  bankrupt  sets  it  off  against 
hla  notes  of  which  It  Is  the  owner.  The  pay- 
ment of  the  note  In  the  former  case  Is  a 
preference  voidable  against  both  the  bank 
aud  the  indorser  who  may  have  negotiated  It 
It  changes  the  relations  existing  between  the 
bank  and  the  bankrupt  But  In  equity  and 
under  tlie  statutes  of  this  and  other  states, 
where  tiiere  are  mntual  debts,  the  difference 
between  thou  after  one  has  been  set  ott 
against  the  other  is  deemed  to  be  the  only  sum 
really  dufc  Section  68  of  the  bankruptcy  law 
recognises  this  and  permits  the  set-off.  The 
fact  that  the  set-trit  In  the  present  case  was 
made  by  the  bank  prior  to  the  filing  of  the 
bankrnptcy  petition  does  not  affect  the  qnes- 
tlon  because  it  did  only  what  the  law  would 
have  done  had  the  bank  waited  nntU  the  pe- 
tition was  filed.  In  re  Sdierser,  supra. 

We  are  assuming  that  the  transaction  was 
bona  fldft  If  the  giving  of  the  note  and  the 
upplicatlon  of  It  in  disposing  of  the  bank- 


rupt's deposit  was,  as  claimed  by  the  plain- 
tiff, a  trick  devised  to  appropriate  the  bank- 
rupt's deposit  to  the  defmdanf  s  benefit,  it 
would  not  stand.  But  the  finding  does  not 
warrant  the  claim.  We  must  treat  it,  as  the 
trial  court  has  done,  as'  a  bona  fide  transac- 
tion. So  treated,  the  set-off  did  not  work  a 
preference  in  favor  of  either  the  bank  or  the 
defendant 

Hiere  la  no  error.  The  other  Judges  con- 
curred. 


KEMJJT  V.  TOWN  OF  TORRINGTON. 

(Supreme  Court  of  Errors  of  Connecticut  Feb. 
16,  1909.) 

1.  Appui.  and  Ebbob  (I  997*)— Rbview— Di- 

BECTION  OF  VbBDICT— SUIYIOIBNOT  OV  EVZ- 
DBNCS. 

To  entitle  plaintiff  In  scire  fadas  against 
a  garnishee  to  a  reversal  of  a  Judgment  on  a 
directed  verdict  that  at  the  time  of  the  samiBh- 
ment  there  waa  nothing  due  the  prinapal  de- 
fendant from  the  gamiahee,  the  lecora  must 
show  that  there  waa  evidence  sopiwrting  every 
fact  Msential  to  plaintiff's  recovery,  and  also  no 
undisputed  fact  which  would  prevent  his  recov- 
ery. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4024;  Dec  Dig.  \  997.*] 

2.  GoNTBAcrrs  (S  319*)  —  Pbbfobicanoe  Pbe- 

VENTED  BT  OtHEB  PaBTT— PaBI  PIBFOBIC- 
ANCE— RbCOVBBT. 

Where  a  contractor  has  been  wrongfully 
prevented  from  completing  Us  contract,  he  may 
recover  for  the  wont  done. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  |  1500;  Dec  Dig.  {  819.*] 

3.  HiGHWATS  (S  113*)'— IlfFBOVEUNTS— GON- 
TBACrr  FOB  lUPBOVUEnTS. 

Pub.  Acts  1905,  p.  482,  &  282,  provides  for 
the  improvement  of  highways  at  toe  expense  of 
the  state  and  town  in  whi<di  the  highway  is  lo- 
cated, requires  the  lelectmen  to  adveruse  for 
bids  for  the  worli  aecoxdlng  to  plans  prepared 
by  the  state  highway  commisnoner.  and  to 
award  the  contract  to  the  lowest  bidder,  who 
most  enter  into  a  contract  for  tiie  work  and 
give  bond  for  the  faithful  performance  thereof. 
BeU,  that  the  town  selectmen  cannot  waive  any 
of  the  requirements  in  the  act,  nor  can  they  ex- 
pend any  of  the  money  appropriated  by  the 
town  or  state  for  highway  Improvements  except 
In  compliance  with  sach  requirements. 

[Ed.  Note.— For  other  caaas,  see  Highways* 
Dec.  Dig.  I  113.*] 

4.  HioHWATs  (I  118*)— luPBOvncBHTS— Bond 
OF  CoNTBAOTOBS  —  WAivEB— Question  fob 
Jtjbt. 

Town  selectmen  having  no  aathority  to 
waive  the  bond  by  the  contractor  for  the  im- 
provement of  a  highway  required  by  Pub.  Acts 
1905,  p.  432,  c.  232,  the  refusal  to  submit  to 
a  Jury  a  queation  whether  the  selectmen,  by 
allowing  the  contractor  to  commence  the  work 
^Uiont  having  filed  his  bond,  waived  the  giving 
of  such  bond  was  proper. 

[Ed.  Noter— For  other  eases,  see  Highways, 
Dec  Dig.  I  113.*] 

6,  HiGHWATS   (I    118*)  —  CORTBACT  FOB  lU- 

PB0VEMENT9— Liability  of  Town. 

A  town  is  not  liable  for  work  on  a  high- 
way which  the  selectmen  had  no  authority  to 
contract  for. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  §  118.*] 
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0.  Highways  (J  113*)— Ihpbovkhertb— CoR- 

IBACT— EXTBA  WOBK. 

Where  the  plaiu  nsed  hj  a  contractor  In 
preparing  his  bid  for  a  contract  for  ImproTiog 
a  highway  called  for  the  straigbtening  and  chan- 
Ving  the  grade  of  tbe  highway,  a  charge  for  the 
won  of  such  straightening  and  grading  cannot 
be  made  as  for  sxtia  woric. 
_[Ed.  Note.— For  other  esses,  see  Highways, 
Dea  Dig.  |  113 .•]  » 

7.  HlQHWATS  (8  119*)— iMFBOTKKEnTS— GON- 

BTBUCTION  OF  GONTBACT. 

Pub.  Acta  1905.  p.  432,  c.  232,  provides  for 
improvement  of  highwaya  according  to  plana  pre- 
pared by  the  state  higtiway  commissioners,  cei> 
tain  portions  of  the  expense  to  be  borne  by  the 
state  and  the  town  in  which  the  improved  nigh- 
way  is  located.  Gen,  St.  §  3*14,  provides  that 
where  there  are  street  car  trades  on  a  highway 
to  be  improved,  any  leqoired  change  in  the  grade 
shall  be  made  at  the  expense  of  the  town,  and 
the  street  car  company  shall  then  conform  its 
tracks  to  the  new  grade  without  expense  to  the 
town.  Held,  that  an  agreement  with  the  town 
by  a  street-car  company  to  pay  one-hait  of  the 
expense  of  changing  tbe  gtaoe  as  a  part  of  the 
improvement  does  not  affect  the  state. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  {  119.*] 

&  Tbiaz.  (5  169*)— DiMCTiNO  Vkbdiot. 

On  scire  facias  against  the  garnishee,  where 
there  is  no  evidence  to  sustain  plaintiff's  claim, 
a  verdict  may  properly  be  directed  for  defend* 
ant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  381-889;  Dea  Dig.  S  100.*] 

9.  Oabkishhiitt  ^   191*)  —  PBOOKDnros 

AoAiNST  GARniBHEB— Costs. 

The  return  of  a  writ  of  gamiidiment,  pur- 
suant to  Gen.  8t  |  882,  reciting  that  tbe  car^ 
niahee  "failed  to  disclose  that  It  was  indebted  to 
defendant,"  does  not  show  tliat  the  garnishee 
failed  to  malce  any  dlsclosnre,  so  as  to  relieve 
plaintiff  from  liability  for  costs  on  an  onsuccess- 
ful  proceeding  against  the  garnishee  for  judg- 
ment. 

[Ed.  Note.— For  other  eases,  see  Gamlshnient, 
Dec.  Dig.  S  191.*] 

Appeal  fr6m  Court  of  Common  Pleas, 
LitchQeld  Coanty;  Albert  McC  Bfathewson, 

Judge. 

Scire  facias  by  Edward  J.  Kelley  against 
the  Town  of  Torrington,  as  garnishee  for 
the  amount  of  a  Judgment  obtained  by  plain- 
tifr  against  the  original  defendants,  WUllam 
Mella  &i  Co.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  No  error. 

See,  also.  80  Conn.  878,  68  Atl.  856. 

I«Dnard  J.  Nlckerson  and  Homer  R.  Sco- 
Tille,  for  appellant  Walter  Holcomb,  for 
appellee. 

THATEB,  J.  The  plaintiff  brongbt  Ids  ac> 
tlon  against  William  Mella  &  Ca,  and  re- 
covered Judgment  against  them.  Claiming  to 
have  secured  by  process  of  foreign  attach- 
ment Inserted  in  his  writ  a  debt  due  to  that 
firm  from  tbe  tovru  of  Torrington,  be  now 
seeks  on  scire  facias  to  obtain  a  Judgment 
against  tbe  town  for  the  amount  of  bis 
Judgment  against  tbe  original  defendant 

The  question  at  Issue  between  ttie  parties 
upon  the  trial  was  whether,  at  tbe  time  suit 


was  brought  against  Mella  &  Co.,  Jnlr  Ift 
1906,  any  debt  was  due  to  that  firm  from 
the  town,  in  tbe  trial  court  a  verdict  was  di- 
rected for  tbe  defendant  The  plaintiff 
claims  that  this  was  error,  and  that  be  Is 
entitled  to  a  new  trial  because  of  Ibe  error. 
To  entitle  blm  to  a  new  trial  the  Tecor& 
must  disclose  that  there  was  evidence  from 
which  tbe  Jury  would  have  been  warranted 
in  finding  proven  every  fiict  essential  to  the 
plaintiff's  recovery,  and  also  disclose  no 
proved  and  nndiapated  fact  which  would 
prevent  bis  recovery.  He  claimed  to  have 
proved  that  at  tbe  time  the  town  was  fac- 
torlzed  It  was  indebted  to  Udla  ft  Co.  for 
woA  performed  in  grading  and  Improving 
one  of  Its  highways  known  as  the  "Dayton- 
vllle  Road."  At  a  fwmer  trial  of  the  case 
be  claimed  that  this  -waA  was  done  at  tbe 
request  and  by  direction  of  tbe  defendants 
selectmen,  no  price  being  fixed  for  the 
same,  and  that  the  town  was  bound  to  pay 
therefor  what  -the  w<nrk  was  reasonably 
worth.  Kelley  r.  Town  of  Torrington.  80 
Conn.  878,  68  Atl.  8S5.  Upon  the  present 
trial  he  claimed  that  tlie  work  was  done  un- 
der a  written  contract  made  wIOi  the  town 
pursuant  to  Good  Roads  Act  (Pub.  Acts  1906, 
p.  482,  c.  282);  that  the  woric  waa  oitmd 
upon  on  May  21,  1900,  and  oontinned  until 
July  6th  following,  whan  the  firm's  workmen 
struck,  and  the  wotk  was  abandoned ;  that 
Mella  ft  Co.  wen  obliged  to  abandon  the 
wotk  because  tbey  were  unable  to  procure 
any  money  from  the  town  with  which  to 
pay  Qielr  men,  and  because  they  were  re> 
quired  to  change,  straighten,  and  lower  the 
grade  of  the  roadbed  and  safeguard  the 
tracks  of  s  .street  railway,  which  was  lo* 
cated  upon  the  highway  whldi  was  belnff  Im- 
proved. His  claim  is  that  these  require- 
m«its  and  the  town's  refusal  to  pay  wero 
wrongful,  and  prevented  the  firm  from  eom- 
pletlng  the  contract,  and  Justified  their  aban- 
donment of  it  and  trrating  It  as  rescinded, 
that  they  were  therefore  entitled  to  compen* 
satlon  for  the  work  actually  performed,  and 
that.  If  not,  they  wero  oitltled  to  compensa- 
tion for  the  extra  work  claimed  to  have 
been  done  In  safeguarding,  straightening, 
and  lowering  the  grade  of  the  railway  tracks. 

If  the  plaintiff  failed  to  perform  his  con- 
tract he  could  not  reeow  undw  1%  bat  if 
there  was  a  contract  which  the  defendant 
wrongfully  prev«ited  him  from  completing 
he  coidd  recover  for  the  vrotfe  done.  Connel- 
ly T.  Devoe,  87  Conn.  S70,  Tatente  v. 
Weinberg.  80  Conn.  181,  186.  67  Aa  369, 
IS  L.  R.  A.  (N.  S.)  448.  The  defendant 
datms  that  no  sucb  contract  was  proved. 
The  statute  (Pub.  Acta  1006,  pw  432,  e.  V3S> 
requires  that  the  Improvement  of  highways 
therein  provided  for,  except  in  cases  where 
tbe  cost  will  not  exceed  91,000,  shell  be 
submitted  to  competition;  that  it  shall  be 
let  to  the  lowest  bidder;   that  the  work 
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shall  be  done  under  a  written  agreement  by 
tbe  contractor  to  do  It  In  accordance  with 
plans  and  specifications  prepared  under  the 
direction  of  the  state  highway  commission- 
er; that  such  agreement  shall  be  signed  by 
the  contractor,  the  selectmen  of  tbe  town, 
and  said  highway  commissioner,  and  a  copy 
thereof  filed  with  the  latter;  and  that  the 
contractor  shall  give  a  bond  conditioned  for 
the  falOiful  performance  of  tbe  work  In  ac- 
cordance wltb  the  plans  and  specIAcatlona 
and  tbe  terms  of  tbe  contract  These  re- 
quirements are  for  the  protection  of  the 
state,  which  pays  the  larger  part  of  the 
cost  of  the  Improvements.  Grlswold  t.  Gull- 
ford,  75  Oonn.  192,  196,  52  Atl.  T42;  Kelley 
V.  Torrlngton,  80  Conn.  378,  882,  68  Atl.  855. 
It  Is  Important  to  the  state  that  these  re- 
quirements of  the  statute  be  strictly  com- 
plied with.  These  improvements  are  be- 
ing made  In  all  parts  of  the  state.  Tbe  con- 
tracts on  file  with  the  highway  commission- 
er are  evidence  at  hand  as  to  the  cost  of 
tbe  work  and  the  terms  upon  which  It  is  to 
be  performed.  They  prevent  any  arrange- 
ment between  the  contractors  and  the  officers 
of  the  town  detrimental  to  the  interests  of 
tbe  state.  And  the  bond,  In  case  the  contract- 
or falls  to  complete  bis  contract,  secures 
tbe  state  from  loss  such  as  was  incurred  In 
tbe  preset  case  if  tbe  contractor  fails  to 
perform  bis  contract  While  tbe  towns 
nominally  make  the  Improvements,  their 
powers,  and  the  powers  of  their  officers,  are 
prescribed  and  limited  by  the  statute.  Their 
selectmen  have  no  power  to  expend  for  other 
purposes  the  money  appropriated  by  the 
town  and  state  for  these  Improvements,  and 
tbey  have  no  power  to  waive  any  of  the  re- 
quirements of  the  statute  which  safeguard 
the  interests  of  the  state  and  tbe  taxpayers. 

Upon  the  trial  the  following  facts  were 
proved  and  not  disputed:  The  defendant 
appropriated  $9,000  to  improve  Its  high- 
ways nnder  the  statute  In  question.  The 
Daytonville  road  was  duly  selected  as  one 
of  its  roads  to  be  Improved.  Calls  for  bids 
were  duly  advaHsed,  and  Mella  &  Co.  were 
bidders,  and  tbe  lowest  bidders  for  the  con- 
tract The  contract  was  awarded  to  them. 
Supposing  that  they  would  be  able  to  furnish 
the  required  bond,  they  at  once  entered  up- 
on the  work  without  having  executed  either 
tiie  contract  or  bond  required  by  the  statute. 
One  of  the  partn«-s  shortly  after  retired 
from  the  firm,  and  the  others  were  unable 
to  procure  a  bond.  The  defendant  would 
provide  them  with  no  money  with  which  to 
pay  their  help,  the  help  struck  because  they 
were  not  paid,  and  the  firm  abandoned  l^e 
work.  No  contract  was  ever  executed  by 
tbe  firm,  the  selectmen,'  and  the  highway 
commissioner,  and  no  bond  was  ever  given. 
It  was,  however,  claimed  by  the  plaintlfl, 
but  disputed,  that  tbe  selectmen  waived  the 
giving  of  the  bond,  and  that  Hella  &  Co.  slgn> 
ed  anA  tendered  to  the  aelectmoi  c  contract 


such  as  the  statute  requires,  which  had  been 
prepared  by  the  highway  commissioner  when 
the  contract  was  awarded.  He  claims  that 
these  disputed  questions  should  have  been 
submitted  to  the  Jury.  As  already  stated,  the 
selectmen  had  no  power  to  waive  the  giving 
of  the  bond«  and  tbey  were  not  required  to 
sign  tbe  contract,  if  tendered,  unless  It  was 
accompanied  with  the  bond.  The  bond  was 
required  as  secnrity  for  the  faithful  per- 
formance of  the  contract  by  the  contractor, 
and  fbe  selectmen  could  not  be  asked  to  bind 
the  town  to  the  terms  of  the  contract  until 
the  contractors  also  were  bound.  There  was 
nothing  In  these  dalms  which  could  properly 
have  been  submitted  to  the  Jury.  The  rec- 
ord thus  shows  that  there  was  an  entire 
absence  of  evidence  to  go  to  tbe  jury  to  sus- 
tain the  plalndlTs  claim  that  there  was  a 
contract  between  the  town  and  Mella  ft  Co.- 
The  contract  not  being  proved,  the  jury  could 
not  be  asked  to  find  that  anything  was  due 
from  the  town  to  Mtilla  &  Oo.  under  It,  or 
for  a  breach  of  It 

The  tracks  of  the  Torrlngton  ft  Winchester 
Street  Railway  Company  were  located  upon 
the  highway  which  was  Improved.  The 
plaintiff  claims  that  Mella  ft  Co.  did  wo  A 
not  called  for  by  the  contract,  and  not  be- 
longing to  tbe  town,  In  straightening  and 
(dianglng  ^e  grade  of  tbe  roadbed  and  safe- 
guarding the  tracks  of  this  railway.  If  they 
did  work  not  belonging  to  tbe  town  to  do, 
the  selectmen  bad  no  authority  to  direct 
them  to  do  It,  and  the  town  is  not  liable  for 
It  Kelley  v.  Torrlngton,  supra.  But  the 
statutes  provide  that  a  railway  company 
having  Its  tracks  located  upon  a  highway 
shall  not  be  required  to  change  the  grade  of 
any  portion  ot  the  highway,  but  that  when  a 
town  changes  the  grade  of  any  snch  highway, 
the  company  shall,  when  the  highway  Is  com- 
pleted, conform  the  grade  of  Its  tracks  to 
the  newly  established  grade  without  cost 
or  expense  to  the  town.  Gen.  St  |  8824. 
The  work  of  straightening  and  grading  such 
a  highway,  while  It  thus  straightens  and 
changes  the  grade  of  the  railway  and  fur- 
nishes a  roadbed  for  the  relocation  of  Its 
tracks,  falls  npon  tbe  town,  and  no  part 
of  It  upon  the  railway  company.  The  plans 
which  the  contractors  used  In  preparing  their 
bids,  and  which  are  a  part  of  the  record, 
show  tbe  location  of  the  railway  tracks  up- 
on the  original  highway,  and  their  proposed 
location  upon  the  highway  after  it  should 
be  Improved,  and  shows  that  the  only 
straightening  and  changing  of  grade  called 
for  Is  that  Involved  In  the  straightening  and 
changing  the  grade  of  the  highway.  This 
the  statute  places  npon  the  town,  and  was 
to  be  performed  by  the  contractor.  It  Is  not 
extra  work,  but  was  Included  In  the  bid. 

Tbe  railway  company,  as  an  inducement  to 
the  town  to  select  the  Daytonville  road  for 
Improvement,  agreed  with  the  town  to  pay 
(me-hftlf  of  Its  share  of  the  expense  of  the 
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ImproTement,  and  afterwards  paid  It  It 
Is  claimed  that  tbls  was  a  fraud  apon  the 
state,  that  the  payment  was  made  for  chan- 
glng  ttw  grade  of  the  tracks,  and  that  the 
contrmcton  were  entitled,  ont  of  this  money 
In  the  hands  of  the  town,  to  payment  for  the 
work  claimed  to  have  been  done  ftv  the  rail- 
way  oomimny.  While  inch  an  arrangement 
as  Is  thus  suaested  oonid  not  be  upheld, 
no  good  reason  la  soggested  why  a  street 
railway  company,  a  manufacturing  company, 
a  driT^  club,  or  any  other  person  Interest- 
ed In  having  a  road  Improved  may  not  proper- 
ly agree  to  bear  a  pcotlon  of  the  town's  ex- 
poise  If  sacfa  Improvement  Is  made,  It  does 
not  aifect  the  state  In  any  way.  The  Im* 
provttnent  cannot  be  made  with  the  state's 
aid  unless  the  highway  commissioner  ap- 
proves the  sdecUra  of  the  road.  And  tiie 
cost  to  the  state  is  not  affected  by  the  fact 
that  a  portion  of  the  town's  bordoi  is  borne 
by  private  Individuals.  The  contract  be- 
tween the  town  and  the  railway  company 
Is  made  a  part  of  the  record,  and  disproves 
the  claim  tbat  the  town  undertook  to  make 
changes  in  the  tracks  which  properly  belong- 
ed to  the  railway  company.  As  the  pay- 
ment was  not  for  work  done  by  tlie  town 
or  the  contractors  which  belonged  to  the 
railway  company,  the  claim  that  Mella  St  Co. 
did  extra  "work  for  which  they  were  ^titled 
to  pay,  either  from  money  paid  by  the  rail- 
way or  otherwise,  presented  no  question  for 
the  Jury.  As  there  was  thus  no  evidence 
to  sustain  ^ther  of  the  plalntUTs  claims,  a 
verdict  was  j^operly  directed  for  the  defend- 
ant 

The  appeal  raises  several  questions  of 
evidence  whldi  It  Is  nnecessary  to  dtscnss, 
as  they  do  not  relate  to  the  facts  decisive 
of  the  case  already  considwed,  and  would 
only  be  of  interest  to  the  parties  in  case  of 
a  new  trial. 

It  Is  claimed  that  the  court  erred  in  giving 
the  defendant  Judgment  for  costs  upon  the 
ground  that  it  failed  to  appear  In  court 
Id  the  original  action,  and  disclose  whether 
It  had  any  effects  of  the  original  defendants 
Id  Its  pOBseaslon,  or  was  Indebted  to  them, 
and  failed  to  excuse  Itself  from  so  doing  by 
disclosing  to  the  ofQcer  at  the  time  the  fac- 
torizing process  was  served  upon  It,  as  pro- 
vided in  section  882  of  the  statutes.  But  the 
finding  does  not  show  that  the  defendant 
failed  to  ai^ear  In  court  and  disclose,  and 
the  officer's  return,  upon  which  the  plaintiff 
relies  as  showing  a  failure  to  disclose  to 
the  officer,  says  only  that  the  defendant  **fall- 
ed  to  disclose  that  It  was  Indebted"  to  Mella 
&  Co.  This  does  not  prove  that  It  failed  to 
disclose  tbat  It  was  not  Indebted.  It  does  not 
appear  from  the  record,  therefovsk  tiiat  the 
Judgment  for  costs  was  Improper. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


STATE  ex  nl  CITY  OF  WATERBUBT  v. 

NEW  YORK.  N.  H.  &  H.  B.  Ca 
(Supreme  Court  of  Errors  of  Oonnectlcnt  Feb. 

la,  1909.) 

1.  Stbeet  Baiuoaob  (S  7*)  —  CowSTBUcnon 

OF  RaJOiWAT  OB  BXTEITSION— BfTECT  OF  AP- 
PBOVAI.  or  Pun— COHDITZON  PaBCXOBIfT  TO 

Location. 

Oen.  St  1902,  |  8838.  provides  that  where 
a  street  railroad  company  constmcti  a  railway 
or  lays  new  tncka.  It  shall  make  a  plan  shov- 
ing the  hlghwayi  in  or  throai^  which  It  pro- 
poses to  lay  iti  tracks,  their  location  as  to  arade, 
and  the  center  Uoe  of  the  hi^ways,  and  snch 
changei,  If  any,  as  are  proposed  to  be  made  in 
any  highway,  and  mdi  plan  shall  be  presented 
to  the  mayor  and  oommoa  council,  who,  after  a 
bearing,  may  adopt  It  or  modify  It  as  they  deem 
proper,  and  noti^  the  company  of  their  de- 
dsion,  but  that  no  company  shall  oonstmct  a 
railway  or  lay  additional  tra^  except  in  ac- 
oordanos  with  tiie  plan  approved  by  the  dty 
authorlUes,  or,  on  appeal,  by  the  railroad  com- 
missioners  or  superior  coart,  aa  provided  in 
sections  3832,  8834.  Held  that  where  a  plan 
presented  was  an  entirety,  the  approval  thereof 
was  an  approval  of  It  in  its  endrety.  and  anch 
approval  dther  by  the  city  aathontles  or  on 
appeal  was  a  condition  precedent  to  the  loca- 
tion of  an  extension. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads.  Dec.  Dig.  I  7.*] 

2.  Stb£et  Railboads  (I  40*)  —  Riaar  to 
Mace  Location— Natubx  of  Powkb. 

The  right  to  locate  a  railway  or  any  part 
of  It  is  a  power  of  election,  and,  when  once  ex- 
ercised, Ib  exhausted  In  the  absence  of  a  stat- 
ute to  the  contrary. 

[Ed.  Note.— For  .other  cases,  see  Street  Bail- 
roads,  Dec.  Dig.  I  40,*} 

3.  Stbeet  Rahaoads  d  46H*)— Bztbnbzon  or 

Line— Obuoation  to  Complete. 

Where  the  location  of  an  eztenaion  of  t 
street  railroad  is  made  and  approved  as  a  whole, 
the  company  Is  not  obliged  to  eonstmct  it  bnt. 
if  it  enters  on  its  construction,  it  must  not 
stop  when  it  has  constructed  a  psit  and  proceed 
to  operate  care  thereon  withoot  completing  it 
within  a  reasonable  time. 

[Ed.  Note^For  other  casss,  see  Street  Bail- 
roads.  Dec.  Dig.  f  4S^J*r^ 

4.  Stbbbt  Railsoads  (I  40%*)  —  BxcnrsioH 
or  LiKE8--OoNDmons  ov  Appsovu  bt 

Cnr  AirrHOBmES. 

One  of  the  particulars  of  a  plan  of  a  street 
railroad  extension  which  city  authorities  had 
power  to  modify  under  Gen.  St.  I  3833,  as  a 
condition  of  their  approval,  was  the  grade  pro- 
posed for  the  traas,  and  another  was  the 
change;  If  any,  to  be  inade  In  any  liigfaway,  and 
their  approval  was  conditioned  on  the  com- 
pany's bringing  the  street  in  a  part  of  the  ex- 
tension, tbroughoQt  its  full  width,  to  a  speci- 
fied grade,  and  putting  it  both  within  and  out- 
side of  the  traCKs,  In  good  condition  for  pablie 
travel,  and  another  omdition  reonired  thu  and 
certain  other  work  to  be  completed,  and  tbe 
whole  extension  to  be  pat  in  operation  by  a 
specified  date.  Held,  that  both  these  condituos 
were  germane  to  tiie  plan. 

[Ed.  Note.— For  other  cases,  see  Stmt  Bail- 
roads,  Dec.  Dig.  I  46%.*] 

6.  Stbebtt  Railboaos  46%*)  —  Bxtknsion 
or  LINES— Time  roB  CoiiFLBnoN  or  \Xoax 
— PowBB  or  Cnr  AnTHoarnES. 

The  right  given  a  street  railroad  company 
by  the  state  to  locate  its  railroad  in  t^ty  streets 
within  a  certain  period  Is  a  qnallfied  ri^t  nb- 
ject  to  the  approval  and  control  of  the  ao- 
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thoritles  pnranant  to  Geo.  St  1902,  |  3833,  and 
hence  it  doe*  not  prevent  ahortentiw  of  such 

Kriod  bj  the  city  in  cave  of  an  extension,  iridch, 
the  Older  of  approval,  was  reQoiied  in  the 
public  Interest  to  be  completed  daring  the  cur- 
rent eeasoD. 

[EVI.  Note.—For  other  cases,  see  Street  Sall- 
roada,  Dec  JAg.  f  46^*] 

&  Street  Railboadb  (|  49*)— EmHSioir  or 

ZiINE8-<>BLIOATION  OT  LB88BE. 

A  lessee  sacceeding  to  the  ri^chta  and  hmn- 
chlses  of  a  street  railroad  company  takes  the 
eame  burdened  with  the  obligation  of  Its  lessor 
to  complete  the  construction  of  an  extension  be- 
gun by  it,  and  put  the  same  in  oiteration. 

[Ed.  Note.— For  other  cases,  see  Street  Raii- 
roads,  Oent  Dig.  |  126 ;  Dec  Dig.  |  4^*] 

7.  Stbekt  Raxiaoads  (g  66*)— BxiufsioN  or 

lilNES— PABTIAI.  ASANDOnUBNT. 

If  the  entire  authorized  extension  of  a 
street  railway  lias  been  completed  and  pat  In 
operation,  no  part  of  It  can  afterwards  ba  aban- 
doned at  the  will  of  the  company. 

[Bd.  Note.— For  other  eases,  see  Street  Rail- 
roads, CmL  IMg.  i  14B;  Dec  Dig.  |  66.*] 

8.  MaNDAHUI  d  187*>— AXJTBIHATXVX  WUT— 

Motion  to  Quash— RBvnw  or  DmnoHA- 

TIOV. 

Where  the  anperior  court  has  found  ail  the 
issties  for  defendant,  and  adjudged  an  altema- 
tlre  writ  of  mandamus  Insufficient,  if  any  of 
the  grounds  assigned  tor  qnashlng  it  were  valid, 
there  is  no  error. 

[Bd.  Note. — For  other  cases,  see  M«n<iBnni«, 
Cent  Dig.  I  486;  Dec  IMg.  }  187.*] 

9.  Stbeet  Railboadb  a  49*>— BxmraiOH  or 

LlHEB-OnLXQATIONB  OT  LSBBEE. 

The  fact  that  the  lessee  of  a  street  rail- 
road company  was  not  a  party  to  proceedings 
for  propMed  alterations  and  extensions  was  no 
objectioQ  to  mandamus  to  require  completion  of 
an  extension  begun  by  the  lessor,  as  the  lessee 
thereafter  succeeded  to  the  rights,  franchises, 
and  obligationa  of  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  I^.  S  ^.*] 

10.  Stseet  Railboads  (!  49*)— EzTEirsion  or 

LlNEft—OBUOATIOnS  Or  LiSSEE. 

That  a  street  railroad  has  not  completed  an 
extension  by  the  time  required  by  a  city  in  the 
order  approving  of  its  plans  therefor  is  no  ex- 
cuse for  not  subsequently  doing  so,  and  its  lessee 
stands  in  itM  shoes  In  tills  respect. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent.  Dig.  S  12;  Dec.  Dig.  |  49.*] 

11.  MAHDAinrS  (8  ie2*)-^TEBHATlTI  WbTP— 

Motion  to  Quash— Suppobtiho  bt  Alli- 
gations or  Fact. 

A  motion  to  quash  an  alternative  writ 
serves  the  purpose  of  a  general  demurrer,  and 
cannot  be  supported  by  allegations  of  bet 

[Ed.  Note.— For  other  cases,  see  Mandamni, 
Oent  Dig.  I  840;  Dec  Dig.  S  182.*] 

12.  MANDAima  <9  160*)— Altebnativb  Writ— 
Monoit  TO  Quash— Sufficiency  or  Writ— 
AixsoATion  AB  TO  Rbquest  ob  Demand. 

A  direct  all^tlon  in  an  alternative  writ  of 
mandamus  of  a  refusal  to  complete  the  extension 
of  a  street  railroad  is  sufficient  as  against  a 
motion  to  quash  on  tiie  ground  that  the  writ 
shows  no  request  or  demand  of  respondent 

[Ed.  Not&— For  other  casein  see  Mandamus, 
Dw.  Dif.  I IW.*! 

18.  Mandahus  a  146*)  —  State  as  Pabtt 
FuLiRTirr. 

An  alternative  writ  of  mandamus  which  is 
entitled,  "State  of  GMinecticot  ex  rel.,"  a  cer- 
tain dty  against  a  specified  railroad  company, 
is  a  proceeding  in  which  the  state,  as  the  party 


plaintffF,  Is  seeking  to  enforce  Its  laws,  and  Is 
not  open  to  the  obiectl<m  ttiat  the  state  and  not 
the  eit^  named  control  tlie  use  by  the  pnUie  of 
the  denndant'B  railway  and  the  interest  of  the 
public  in  Its  operation. 

[Bd.  Note.— -For  other  cases,  see  Mandamus, 
Cent  Dig.  i  28T;  Dec  Dig.  S  146.*] 

14.  Street  Railboadb  d  46Vi*)  —  Extension 
or  Likes— Mahdamub  to  Ookpkl— ErrEor 
or  AMEnouBiTT  or  CBAsnB. 

The  amendment  to  the  charter  of  the  Con- 
necticut Railway  &  Lighting  Oompany  in  1905 
(14  Sp.  Laws,  p.  704),  though  validating  and 
confirming  the  location  and  ccmstractlon  of  the 
railway,  as  formerly  located  and  constructed, 
did  not  prevent  the  state  in  mandamus  on  re- 
lation of  a  dty  from  complaining  that  a  part 
of  a  certain  route  had  not  been  fished,  as  this 
assumed  that  what  was  done  was  lawful  as  tar 
as  it  went  nnd  rimply  instated  that  a  frandtlse 
to  lay  a  railway  on  a  certain  route  tn  part  ex- 
ecuted sliall  be  wholly  executed. 

[Ed.  Note.— For  other  eases,  see  Street  Rail- 
roads, Dec  Dig.  S  461^.*] 

15.  Mandauus  (S  192*)— Cohfsllino  Exten- 
oion  or  SisBEE  Railroad  —  Laohes  — 
Obourd  roB  Quashing  ALmNATira  Wbit. 

A  delay  of  three  years  in  bringing  manda- 
mus to  compel  a  street  railway  company  to  com- 
plete the  construction  of  an  extennon  does  not 
call  Cor  explanation,  In  the  first  instance,  on  the 
face  of  an  alteznatiTe  writ,  when  assigned  as 
ground  fdr  motion  to  quash. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  I  162.*] 

16.  Mandauus  '  (I  146*)  —  Pboosbdihob 
AoAiNSt  Stbeet  railboad  Ooupant— Wbit 
IN  Name  or  Cirr  ob  State. 

Gen.  St  19^  {  8824  (Pub.  Acts  1907,  p. 
806,  c  210),  provides  that  the  mayor  and  com- 
mon council  of  each  city  shall  have  in  the  first 
instance  exdoslve  control  over  the  placing  of 
street  railroad  tracks,  and  of  changes  in  grade 
of  a  railway,  and,  if  any  company  shall  fall  to 
obey  their  orders  in  these  respects,  "may  pro- 
ceed by  mandamus  to  compel  such  oomi>aiiy,  at 
Its  own  expense,  to  earn  out  sndi  orders." 
Held,  that  the  procedure  in  such  case  may  Im 
in  the  name  of  the  dty,  hut  that  there  was  no 
reason  why  it  may  not  be  in  the  name  of  the 
state  on  relation  of  the  dty,  or  in  the  name  of 
the  state  alone. 

[Ed.  Note.— For  other  caaes,  see  Mandamus, 
Cent.  Dig.  S  287 ;  Dec.  Dig.  f  146.*] 

17.  Mandauus  ({  131*)— Subjects  or  RsLiEr 

— CONSTBUCnON  AND  OpEBATION  OF  STREET 

Railboads— Obligation  Iicposed  bt  Law. 
The  state  can  always  proceed  br  mandamus 
to  enforce  a  legal  dnty  created  by  ue  authority 
to  which  it  has  intrusted  power  to  create  it  and, 
when  it  invests  a  dty  with  power  to  make  orders 
with  respect  to  the  construction  or  operation  of 
a  street  railroad,  it  charges  those  against  whom 
such  orders  may  be  directed  with  the  duty  of 
obeying  them,  and  thdr  dnty  is  therefore  one  of 
law. 

[Ed.  Note.— For  oUier  easea,  see  Mandamus, 
Dec  Dig.  i  131.*] 

Appeal  from  Superior  Court,  Neir  Haren 
County ;  William  L.  Bennett,  Judge. 

Motion  by  the  state's  attorney  before  the 
snperlor  conrt  for  New  Haven  countji  made 
on  tbo  relation  of  the  citj  of  Waterbory,  for 
a  writ  of  mandamns  against  the  New  Tork, 
New  Haven  &  HartfMd  Railroad  Oompany. 
An  alternative  writ  was  qnaihed  on  defend- 
ants motion,  and  tiie  relator  aiveals.  Re- 
versed. 


•For  other  easss  sse  sssm  l<vie  and  section  NVHBBB  la  Dec  *  Am.  Diss.  UOI  to  datSb  *  Reporter  laAexes 


Digiti2ed  by 


Google 


944 


71  ATLANTIC  REPOETEB. 


(Oonik 


Tbe  writ  stated  this  case:  In  1904  tbe 
Connecticat  Railway  &  Ligbttaig  Company 
preeented  a  petition  to  the  mayor  and  board 
of  aldermen  of  the  city  of  Waterbury  for 
the  approval  of  Its  plan  for  tbe  location  of 
certain  proposed  alterations  and  ezteuslonaof 
its  electric  railway  within  said  city,  describ- 
ed as  follows:  "Bxtenslon  from  E^ast  Main 
Street  to  the  Pearl  Lake  Road.  Commencing 
at  a  point  in  the  center  of  the  East  Main 
street  track  at  the  junction  of  East  Main 
street  and  Cole  streets ;  thence  through  Cole 
street  to  Franklin  street  to  Union  street; 
thence  through  Union  street  to  Baldwin 
street;  thence  through  Baldwin  street  to 
Baldwin  HIU  or  Piedmont  street;  thence 
through  Chapel  street  to  tbe  Pearl  Lake 
Road."  It  was  duly  referred  to  tbe  board  of 
public  works,  which,  after  a  public  bearing, 
reported  its  recommendation  tliat  the  approv- 
al desired  should  be  granted  upon  cwtain 
conditions ;  and  thereupon  it  was  so  granted 
by  tbe  boa^  of  aldermen  with  the  approval 
of  the  mayor  In  March.  1904.  These  condl- 
tioiu  were  as  follows :  0)  That  tbe  location 
of  the  tracks  from  Cole  street  through 
Franklin  street  to  Union  street  adjoin  the 
West  line  of  Union  Square,  so  called. 
That  said  company  shall  repair  and  strength* 
en  the  bridge  over  Mad  river,  known  as  Sco* 
vUl's  bridge,  ao  that  It  shall  be  safe  nndw 
the  dianged  conditions,  and  shall  thereafter 
bear  a  reasonabJe  proportion  of  the  cost  of 
keq;»lng  and  maintaining  said  bridge  in  safe 
condition,  and  also,  whraiever  In  tbe  opinion 
of  tbe  board  of  aldermen  public  necessity  and 
convenience  require  the  reconstroctkm  or 
widening  of  said  brh3^  or  Ute  nmovfd  of 
said  brl^  and  the  construction  of  a  new, 
wider,  and  stronger  bridge,  of  such  dimen- 
sions and  materials  as  said  board  shall  de- 
termloe,  tiie  said  Connectiait  Ballwaj  ft 
Lighting  Conq^any  shall  pay  to  the  dty  of 
Waterbury  a  reasonable  proportion  of  the 
total  cost  of  sndi  changes  In  said  bridge^  or 
of  such  new  bridge,  and  shall  thereafter  bear 
a  reasonable  proportion  of  tbe  oost  of  main* 
tabling  such  new  or  reconstructsd  bridge  in 
safe  condition.  (Sd  That  all  new  or  addi- 
tional poles  to  be  erected  and  used  fbr  tbe 
siq^port  of  the  wires  for  tbe  tqiera  Uon  of  tbe 
cars  of  said  company  along  said  road  shall 
be  of  wood,  of  neat  design,  and  subject  to  tbe 
approval  of  tbe  board  of  commissioners  of 
public  works.  (4)  From  Baldwin  Hill  street 
to  the  termlnns  of  Qie  said  railroad  said 
company  shall  widen  the  highway  upon 
which  its  tracks  are  to  be  laid  to  the  full 
width  as  laid  out  by  tbe  town  of  Waterbury, 
bringing  all  of  said  highway  to  tbe  now  ex- 
isting grades  and  leaving  Its  surface,  for  its 
full  width,  in  good  oHidltlon  for  public  trav- 
el, it  bdng  undOTstood  that  in  tbe  «xecuti<ni 
of  sufdi  work  said  railroad  oonqKmy  shall  not 
be  h^  liable  fbr  land  damages  to  the  ad- 
joining proprietors.  (S)  That  said  company 
«han  lay  and  maintain  a  cobble  pavement  be- 
twem  the  raila  and  two  feet  on  e&di  side 


throughout  the  whole  length  of  ttie  line  as 
described  in  this  extension.  (6)  That  all 
work  to  be  performed  under  these  condltlcnu 
shall  be  done  and  completed  by  said  ooxn- 
pany  on  or  before  the  16th  day  of  Novem- 
ber, 1904,  and  said  company  shall  have  wdd 
extension  ki  operation  and  open  to  tbe  use 
^f  the  public  on  or  before  said  date.  No  ap- 
peal vras  taken  by  the  company,  but  It  there- 
upon proceeded  to  construct  its  tracks  on  a 
portion  of  tbe  highways  named  In  its  peti- 
tion, and  to  operate  its  cars  thereon.  It  has 
ever  refused  and  neglected  to  complete  the 
work  by  exCradlng  its  tracks  through  (3iapti 
street  to  the  Pearl  Lake  Road.  The  defend- 
ant in  1907  succeeded,  as  Its  lessee,  to  its 
rights,  franchises,  and  obligations  with  re- 
spect to  Its  dectric  railway  system ;  but  has. 
In  like  manntt,  ever  n^ected  and  refused 
to  complete  the  work  by  making  and  (^>erat* 
Ing  such  exten^on.  The  writ  commanded 
the  defendant  before  the  1st  day  of  Febru- 
ary, 190S,  to  extend  its  tracks  tbrougii  Cha- 
pel street  to  the  Pearl  Lake  Road,  and  <^ 
erate  its  cars  thereon  conformably  to  said 
condittons,  or  to  show  canse  to  the  contrary. 
The  motion  to  quash  asserted,  among  other 
things,  that  the  mayor  and  board  of  alder- 
men had  no  Jurisdiction  or  power  to  require 
the  Connecticut  Railway  ft  Lighting  Com- 
pany to  construct  Its  railway  upon  Chapel 
street  or  upon  any  street  or  streets  whether 
as  a  condition  of  their  approval  of  a  |dan 
tor  the  construction  of  Ite  raUw^  upon  b^- 
wa^  within  said  dty  or  otherwise;  and  it 
was  upon  this  ground— tiie  second  of  those 
stated  in  tbe  motion — tiiat,  according  to  the 
memorandum  of  decision,  the  writ  was 
quashed.  As  successor  to  the  Waterbury 
Traction  Company,  the  Gmnecticnt  Railway 
ft  L^htlog  Company  had'  a  frandiise  from 
tbe  state  "to  locate  and  oonstruct  a  railway 
upon  tbe  route  or  routes  hereinafter  set 
forth,  •••towit,***  From  the 
South  Main  street  terminus  of  the  present 
tramway  along  the  Waterbury  Boad,  so  can- 
ed, to  Orove  Cemetery  in  the  town  of  Kaug^ 
atu(%  PhLtrs  Mill  Road.  Pearl  Lake  Road, 
Ghap^  street,  Baldwbi  Wll  street,  Baldwin 
street;  Mill  street.  Union  street;  Franklhi 
street,  Gole  street**  11  Bp.  Law^  p.  724,  ! 
1;  18  Sp.  Laws,  p.  764, 1 4;  U  ^  Law^ 

I  2.  The  time  for  oonstractlnK  a  rail- 
way m  this  route  has  bem  extended  ftom 
time  to  time,  and  now  mm  to  July  1,  IMQi 
Gen.  St  1902,  |  8885;  12  Spu  Iaws.  p.  1016; 
14  Bp.  Laws,  pp.  iSO,  704;  15  Sp.  Law>^  Pk 
574,  i  8. 

John  P.  Kellogg,  for  arodlant  Benjamin 
L  Spock,  for  appellee. 

BALDWIN,  a  J.  (after  stating  the  tkets 
as  above).  The  Oinmectlcnt  Railway  ft 
Llgbtii^  Company,  tbe  predeeeHor  In  tlfia 
of  the  defendant  having  a  franchise  from 
the  Btete  for  tbe  construction  and  operatioa 
of  a  railway  In  certain  sliecta  In  the  dty 
of  Waterbury,  sabmitted  to  the  tity  antboct 
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ties  a  plan  for  exercising  tbis  francfalse  with 
respect  to  some  of  these  streets  pursnant 
to  Gen.  St  1902,  {  3823.  This  provided  that 
before  any  such  company  shall  proceed  to 
coDStmct  a  railway  or  lay  new  tracks,  it 
shall  "cause  a  plan  to  be  made  showing  the 
highway  or  highways  In  or  through  which 
it  proposes  to  lay  Its  tracks,  the  location  of 
the  same  as  to  grade  and  the  center  line 
of  said  highways,  and  such  changes.  If  any, 
as  are  proposed  to  be  made  In  any  highway," 
and  that  "said  plan  shall  be  presented  to  the 
mayor  and  conrt  of  common  council  of  each 
dty  •  •  •  within  which  such  company 
proposes  to  operate  Its  railway,  who  shall, 
thereupon,  after  public  notice,  proceed  to  a 
hearing  of  all  parties  Interested  therein,  and 
after  such  hearing  may  accept  and  adopt 
snch  plan,  or  make  such  modifications  there- 
in as  to  them  shall  seem  proper,  and  shall, 
within  sixty  days  after  the  presentation  of 
anch  plan,  notify  such  company  In  writing 
of  their  decision  thereon  and  of  such  modi- 
fications therein  as  they  have  made."  and 
that  "no  shch  company  shall  construct  such 
railway  or  lay  additional  tracks,  except  In 
accordance  with  a  plan  approved  by  the  au- 
thorities aforesaid,  or  approved  on  appeal, 
by  the  railroad  commissioners  or  the  su- 
perior court,  as  provided  in  H  3832,  8833. 
and  3834." 

The  plan  presented  was  an  entirety.  It 
was  denominated  a  plan  for  an  "Extension 
from  East  Main  Street  to  the  Pearl  Lake 
Boad."  The  proposed  location  started  In 
Bast  Main  street,  and  was  to  end  at  the 
Pearl  Lake  Road,  reaching  the  latter  by  way 
of  Chapel  street  The  approval  of  the  plan 
was  an  approval  of  It  in  Its  entirety.  Such 
an  approval,  either  by  the  city  authoritlea 
or  given  upon  an  appeal  from  their  action, 
was  a  condition  precedent  to  the  location 
of  such  an  extension.  Central  Railway  & 
ESectrlc  Company's  Appeal,  67  Conn.  107,  210, 
85  Atl.  32.  The  right  to  make  a  location  of 
a  railway  or  of  any  part  of  it  Is  a  power  of 
election,  and.  when  once  exercised,  Is  ex- 
hausted, in  the  absence  of  a  statute  to  the 
contrary.  Hartford  &  Conn.  Western  R.  R. 
Co.  V.  Wagner.  73  Conn.  506.  609,  48  Atl.  218. 
The  location  by  the  Connecticut  Railway  & 
Lighting  Company  of  its  extension  from  East 
Main  street  to  the  Pearl  Lake  Road  has  been 
made.  It  has  been  made  and  approved  as 
a  whole.  Tbe  company  did  not  thereby  come 
under  an  obligation  to  enter  upon  the  con- 
Btmctlon  of  the  piece  of  road  thus  located. 
But  it  did  come  under  an  obligation,  if  It 
should  enter  npon  the  construction  of  that 
piece,  not  to  stop  when  It  had  constructed 
part  of  It,  and  proceed  to  operate  cars  upon 
that  part,  vrithout  going  forward  further, 
within  a  reasonable  time,  to  complete  the  ex- 
tension. The  city  authorities  had  power 
to  modify  the  plan  submitted  as  a  condition 
of  their  apiwoval  in  any  way  legitimately  af- 
fecting one  or  more  of  the  parUcolan,  wUdi 

nA^-«0 


the  statute  required  such  plans  to  specify. 
One  of  these  particulars  was  the  grade  pro- 
posed for  the  tracks.  Another  was  tbe 
change,  If  any.  to  be  made  In  any  highway. 
Tbe  city  authorities  were  of  opinion  that 
cbabgea  were  proposed  In  the  plan  with  re- 
spect to  that  part  of  tbe  route  running  from 
Baldwin  Hill  to  the  terminus  of  tbe  ex- 
tension, which  required  modI0catlon.  Tbeir 
approval  was  therefore  conditioned  on  the 
company's  bringing  the  street  In  that  part 
of  the  extension  throughout  its  full  widtb 
to  a  specified  grade,  and  putting  It  both 
within  and  outside  of  the  railway  tracks, 
in  good  condition  for  public  travel.  Another 
condition  required  tbis  and  certain  other 
work  to  be  completed,  and  the  whole  exten- 
sion to  be  pnt  In  operation  by  November 
15,  1904.  These  conditions  were  strictly  mo- 
dal. They  related  to  the  manner  of  proceed- 
ing. The  first  guarded  the  pnbltc  against  ir- 
regular grades  and  too  narrow  a  roadway. 
The  second  guarded  the  public  s^Inst  un- 
necessary delays  In  the  performance  of  the 
work,  and  Insured  their  receiving  the  full 
benefit  of  the  entire  extension,  If  any  part  of 
it  were  constructed  and  used.  Both  were 
germane  to  tbe  plan  of  location.  Central 
Railway  &  Electric  Company's  Appeal.  67 
Conn.  197.  214,  85  Atl.  32,  219;  Waterbury's 
Appeal.  78  Conn.  222,  225,  61  AU.  547. 

It  Is  argued  that  since  the  state  had  giv- 
en the  company  a  right  to  locate  Its  rail- 
way In  the  streets  In  question  within  a  peri- 
od which  would  not  bave  elapsed  on  No- 
vember 16, 1904,  this  time  could  not  be  short- 
ened by  the  city.  This  right  of  location, 
however,  was  given  subject  to  the  approval 
and  control  In  certain  particulars  of  the  city 
authorities.  It  was  a  qualified,  not  an  abso- 
lute, right  The  company  could  not  begin 
the  laying  of  a  track  by  dlj^ing  up  the  pave^ 
ment  In  a  busy  thoroughfare,  and  leave 
things  in  such  a  shape  for  months  or  years. 
It  must  act  reasonably  In  the  exercise  of  Its 
franchise,  and  the  G^eral  Asseipbly  left 
It  with  the  municipal  authorities  In  the 
first  instance  to  see  that  it  should  so  act 
The  order  of  approval  now  In  question  was. 
In  effect  &  declaration  by  proper  agen1»  of 
the  law  that  the  public  Interest  required 
that  the  particular  extension  contemplated 
should,  if  undertaken,  be  carried  to  comple- 
tion during  the  current  season.  It  follows 
that  the  specific  ground  on  which  the  mem- 
orandum of  decision  Indicates  that  the  writ 
was  quashed  was  Insufflclent  Part  of  the 
extension  approved  having  been  constructed 
and  put  In  operation  by  the  Connecticut  Rail- 
way &  Lighting  Company,  It  came  under  an 
obligation,  so  far  as  appears  from  tbe  writ 
to  build  the  rest  of  it  and  put  that  in  opera- 
tion, conforming,  as  respects  so  much  of 
the  route  as  runs  from  Baldwin  Hill  street 
to  the  terminus  at  Pearl  Lake  Road,  to  the 
condition  imposed  by  the  city  in  that  regard. 
If  the  entire  extension  had  been  so  com- 
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pleted  and  pnt  In  operation.  It  Is  certain 
that  no  part  of  it  could  have  been  snbse- 
quently  abandoDed  at  the  ttUI  ot  the  com- 
pany. State  T.  Hartford  &  New  Haven  B. 
H.  Co.,  29  Conn.  S38,  547.  The  reasons  for 
this  apply  coDTersely.  The  benefits  and  the 
burdens  coming  from  the  conditional  ap- 
proval of  the  location  go  together.  It  was 
not  within  the  company's  power  to  accept 
and  take  advantage  of  what  it  deemed  bene- 
ficial, and  yet  escape  the  burdens  incident 
to  a  full  completion  of  the  extension  In  the 
manner  authorized.  It  appears  from  the 
Judgment  file  that  the  superior  court  found 
all  the  Issues  for  the  defendant,  and  ad- 
judged the  writ  insufficient  If,  therefore, 
any  of  the  grounds  assigned  for  qnaahing  It 
were  valid,  there  was  no  orror. 

The  first  ground  was  that  the  defendant 
was  no  party  to  the  proceedings  had  in  1904. 
This  Is  Immaterial,  since  its  succession  to 
the  rights,  franchises,  and  obligations  of  the 
Connecticut  Railway  &  Ligbtlng  Company 
came  at  a  later  date. 

The  third,  fourth,  and  fifth  grounds  were 
that  the  condition  requiring  the  completion 
of  the  extension  by  November  ICS,  1904,  mere- 
ly limited  the  time  within  which  the  Connec- 
ticut RaUway  &  Lighting  Company  could 
have  constructed  It,  and  that,  this  time  hav- 
ing expired,  the  defendant  bad  no  rl^t  to 
complete  the  construction,  and  could  not  be 
conunanded  to  complete  It  The  Connecticut 
Railway  &  Lighting  Company  could  not  have 
set  up  as  against  the  state  that  It  bad  not 
completed  the  extension  by  November  15, 
1904.  as  an  excuse  for  not  subsequently  pro- 
ceeding to  complete  It  No  one  can  profit  by 
hla  own  wrong.  The  writ  alleges  that  all 
Its  rights,  duties,  and  obligations  passed  to 
the  defendant  In  1907.  The  latter  stands, 
therefore,  as  to  this  matter  In  the  shoes  of 
its  lessor. 

The  sixth  ground  is  that  "no  request  or 
demand  has  ever  been  made  of  the  respond- 
ent to  coQipIete  the  construction  of  said  line." 
A  motion  to  quash  serves  the  purpose  of  a 
general  demurrer,  and  cannot  be  supported 
by  allegations  of  fact  But  if  the  averment 
Is  to  be  construed  as  importing  that  the  writ 
shows  no  request  or  demand,  a  sufficient  an- 
swer Is  that  it  directly  alleges  a  refusal  to 
complete  the  work,  which  is  enough,  so  far 
as  a  motion  to  quash  Is  concerned.  Brainard 
V.  Staub,  61  Conn.  670,  575,  24  Atl.  1040. 

The  seventh  ground  Is  that  the  laws  of  the 
state,  and  not  the  mayor  and  aldermen  of 
Waterbury,  control  the  use  by  the  public  of 
the  defendant's  street  railway  and  the  Inter- 
est of  the  public  in  Its  operation.  This  claim 
has  been  already  discussed  In  connection  with 
the  second  of  the  grounds  set  up  in  the  mo- 
tion ;  but  it  may  be  added  that  the  writ  is  en- 
titled the  "State  of  Connecticut  ex  rel.  The 
City  of  Waterbury  v.  The  New  York,  New 
Haven  &  Hartford  Railroad  Company,"  and 
is  a  proceeding  in  which  the  state  as  the 
party  plaintiff  Is  seeking  to  enforce  its  laws. 


The  elghUi  ground  assigned  is  that  tbe 
General  Assembly  In  1905  validated  and  con- 
firmed the  location  and  constroction  of  tlie 
railway,  as  located  and  constructed  In  the 
highways  described  in  the  original  petition  to 
the  city  authorities  through  Baldwin  street 
to  Its  intersection  with  Chapti  street  at  Bald- 
win Hill  or  Piedmont  street"  In  an  am^d- 
ment  of  Its  cliarter  in  the  year  named  (14  Sp. 
Laws.  p.  704),  It  Is  provided  that  "the  location 
and  construction  of  all  tracks,  switches,  croas- 
overa,  fixtures,  poles,  wires,  and  appurten- 
ances heretofore  located  and  constructed  by 
said  company,  or  any  of  Its  underlying  or 
constituent  companies,  now  controlled  and 
operated  by  said  company,  are  hereby  vali- 
dated and  confirmed,  as  at  present  existiiig, 
for  the  use,  benefit  and  enjoyment  of  said 
company ;  and  it  la  also  authorized  to  carry 
persons,  goods,  and  property  over  any  or  all 
of  its  lines  of  railway,  any  charter  provision 
to  the  contrary  notwithstanding."  The  state 
in  this  action  Is  not  challenging  the  right  of 
the  defendant  as  lessee  of  the  Connectlcnt 
Railway  ft  Lighting  Company  to  hold,  main- 
tain, and  operate  so  much  of  the  railway 
route  from  E>st  Main  street  to  Pearl  Lake 
Road  as  was  located  and  constructed  In 
Its  complaint  Is  that,  whereas  part  at  that 
route  has  been  constructed  and  Is  being  op> 
erated,  that  part  running  through  Chapel 
street  to  the  Pearl  Lake  Road  has  not  been. 
This  assumes  that  what  has  been  done  Is  law- 
ful BO  far  as  it  goes,  and  simply  Insists  that  a 
franchise  to  lay  a  railway  on  a  certain  route 
which  has  been  in  part  executed  shall  be 
wholly  executed. 

The  ninth  ground  is  laches.  Tbe  defendant 
did  not  acquire  title  until  a  day  not  sped- 
.  fled  In  1907.  The  application  for  the  writ  of 
I  mandamus   was  made  January   17,  190& 
,  There  Is  clearly  no  laches  apparent  as  re- 
<  spects  the  defendant  unless  it  can  rely  on  a 
I  delay  to  proceed  against  Its  predecessor  in 
title.   But  If  so,  and  if  laches  Is  ever  avail* 
able  In  defense  to  such  an  action  by  the  state, 
a  delay  of  three  years  In  bringing  before  the 
courts  a  controversy  of  this  nature  called  for 
no  explanation  in  the  first  instance  *m  tb» 
face  of  the  writ 

It  follows  that  the  motion  to  qnaab  was 
wholly  without  merit. 

In  the  argument  In  this  court  the  defmdant 
has  set  up  a  claim,  not  made  In  the  motion 
to  quash,  that  mandamus  does  not  He  to  com- 
pel the  performance  by  a  private  corporation 
of  any  particular  act  unless  It  be  a  corporate 
act  specially  commanded  by  law.  As  this 
objection  strikes  at  the  foundation  of  the  ac- 
tion, we  think  It  proper  to  consider  it  Geo. 
St  1902,  i  3824  (see  Pub.  Acts  1907,  p.  806, 
c.  219),  provides  that  the  mayor  and  conmion 
council  of  each  dty  shall  have  in  the  first 
Instance  exclusive  control  over  the  pladng 
of  street  railway  tracks  in  the  dty  streets, 
and  of  changes  In  grade  of  such  railway,  and. 
If  any  railway  company  shall  fall  to  f>bey 
their  orders  in  those  respects,  *^ay  proceed. 
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1^  a  writ  of  maDdamtis  to  compel  sacb  com- 
pany, at  its  own  expense,  to  carry  out  snch 
orders."  Such  write  have  been  frequently  Is- 
sued. Hartford  t.  Hartford  Street  Railway 
Ca,  78  Conn.  327,  47  Atl.  330 ;  State  t.  Same, 
79  Conn.  174,  58  Atl.  606..  The  procedure 
may  be  by  a  writ  in  the  name  of  the  city. 
There  Is  no  reason  why  it  may  not  also  be 
by  a  writ  In  the  name  of  the  state  on  the  rela- 
tion of  the  city,  or  In  the  name  of  the  state 
alone.  The  state  can  always  proceed  In  such 
an  action  to  enforce  a  legal  duty  created  by 
an  anthorlty  to  which  it  has  intrusted  the 
power  to  create  It  When  It  Invested  the  city 
of  Waterbury  with  power  to  make  orders  of 
the  kind  now  In  question.  It  charged  those 
against  whom  smSx  orders  might  be  directed 
with  the  duty  of  obeying  them.  Their  obllga- 
tloD  was  ther^ore  one  Imposed  by  law.  Bas- 
sett  V.  Atwater.  6S  Conn.  85S,  363-365,  32  Atl. 
937,  82  li.  R  A.  676. 

There  Is  error.  The  Judgment  Is  reversed, 
and  the  cause  remanded  to  be  proceeded  with 
accOTdlng  to  law.  The  other  Judges  concur- 
red. 


KELI^ND  T.  JOS.  W.  NOONE'S  SONS  CO. 

{Supreme  Court  of  New  Hampsliire.  Hillsbor- 
ough.  Jan.  6,  1909.) 

1.  Mabteb  ard  Sebvant  (i  163*)— iHjimns 

TO  BMIXOT^WABNINOS— DUTT  OT  BCASTEB. 

An  employ^  who  had  never  before  worked 
in  a  mill  or  on  machinery  was  set  at  work  on 
a  Bizing  machine  four  or  five  days  after  bis 
emplojnnent  began;  liis  work  being  to  pat  the 
cloth  into  the  machine.  He  was  told  not  to  go 
beliind  the  machine  when  it  was  running,  but 
the  man  who  worked  with  him  habitually  went 
there  vheo  the  cloth  was  not  ninnlng  evenly 
about  the  rolls.  About  two  weeks  later  he  was 
told  by  bis  employers  to  go  behind  the  madiine 
while  It  was  running,  and  smooth  out  the  wrin- 
kles in  some  cloth  which  had  Iwcome  bunched 
up.  It  was  so  dark  behind  the  machine  that  be 
could  not  see  the  floor,  and,  when  he  stepped  in, 
be  slipped  and  fell,  and,  there  being  no  guard 
roll  on  the  madiine,  his  hand  came  in  contact 
with  the  rolls,  and  was  crushed.  Tbe  floor  ba<^ 
of  the  machine  was  uneven  and  slippery.  The 
employ^  did  not  know  the  condition  of  the  floor 
or  appreciate  tbe  danger,  while  his  employers 
did.  Held,  that  the  employers  were  negligent 
in  failing  to  notify  him  of  the  condition  of  the 
floor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  }  816;  Dec  Dig.  1 153.*] 

SL  Mabtkb  ahd  Sbevant  (8  230*)— Injubiss 

TO  BUFIiOTt— GOKTBIBUTOBT  NsaUOXNCE. 

Though  an  inexperienced  servant  knew  that, 
if  he  went  back  of  a  sizing  machine  in  obedi- 
ence to  a  command,  there  was  danger  of  his 
hand  being  crashed  between  tbe  rolls  of  the 
machine,  he  was  not  guilty  of  contributory  neg- 
ligence predoding  recovery  for  an  injury  to  bis 
hand  caused  by  tiis  slipping  on  the  floor,  and 
bis  hand  coming  in  contact  with  one  of  the 
rolls,  where  he  aid  not  know  of  the  condition 
of  the  floor,  and  he  had  seen  a  fellow  employ^ 
go  in  there  frequently  without  faijnxy. 

fCd.  Note.— For  oUier  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  6M^696;  Dee.  Dig.  S 
230.*) 


3.  WriNESSEB     a     414*)  —  COKFKEBRCT  — 

Knowi^doe— Evidence  to  Show. 

In  an  action  for  injuries  to  a  servant  whose 
hand  was  crushed  in  a  machine  on  bis  slipping 
on  a  slippery  and  uneven  floor  back  of  tbe  ma- 
chine, evidence  as  to  the  condition  of  the  floor 
at  a  time  previous  to  the  accident,  being  rele- 
vant to  the  issue  of  its  condition  at  the  time 
plaintiff  was  injured,  was  admissible  to  show 
that  the  witnesses  who  testified  as  to  tbe  condi- 
tion of  tbe  floor  at  the  time  previous  to  the  ac- 
cident had  an  opportunity  to  know  about  the 
matter  as  to  which  they  testifled. 

fEd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  1287;  Dec.  Dig.  |  414.*] 

4.  Tbial  (S  48*)— REOBPTion  of  Etidbrce— 
luPBOPEB  Use  or. 

Where  evidence  introduced  by  plaintiff  is 
relevant  to  one  of  several  Issues  in  the  case,  tbe 
fact  that  sndi  evidmce  produced  the  verdict  is 
not  alone  cause  for  reversal,  unless  It  is  shown 
that  an  improper  use  was  made  of  the  evidence 
by  plaintiff,  and  tliat  the  verdict  resulted  from 
such  Improper  use. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
THz.  S  120;  Dec.  Dig.  {48:*  Evidence,  Cent. 
Dii.  i  425.] 

Transferred  from  Siqierior  Court,  Hills- 
borough Conn^;  Peasle^  Judge. 

Action  by  William  J.  Kelland  against  the 
■Jos,  W.  Noontfa  Sons  Company  for  personal 
Injorlea  while  in  defendants^  employ.  From 
the  denial  of  defmdantif  motion  for  direction 
of  a  verdict  In  their  favor  and  from  adverse 
rulings  as  to  admission  of  evidence,  defend- 
ants Imlng  excepttoni,  Bzoeptlons  over- 
ruled. 

When  tbe  plaintiff  began  work  for  tbe 
defendants  on  February  10, 1904,  he  had  nev- 
er been  In  a  mill  or  worked  around  machin- 
ery. After  working  four  or  five  days  in  the 
fulling  room,  he  was  set  at  work  on  the  siz- 
ing machine,  which  consists  of  an  Iron  frame 
In  which  are  two  iron  rolls  five  feet  long  and 
fourteen  Inches  In  diameter.  The  plaintiff's 
work  was  to  put  the  cloth  about  to  be  sized 
into  the  machine.  He  was  told  not  to  go 
behind  the  machine  when  it  was  running^  but 
the  man  who  worked  with  him  habitually 
went  there  whenever  the  cloth  was  not  run- 
ning evenly  through  tbe  rolls.  A  part  of  the 
cloth  with  which  the  lower  roll  was  covered 
came  off  on  March  Ist  While  the  defend- 
ants were  replacing  it,  the  cloth  used  for 
the  purpose  wrinkled  or  bunched  up.  In- 
stead of  stopping  the  machine  and  smoothing 
out  the  wrinicles,  they  told  tbe  plaintiff  to 
go  behind  the  machine  and  do  It  He  start- 
ed to  do  as  he  was  told,  but  it  was  eo  dark 
behind  the  machine  that  he  could  not  see 
the  floor,  and,  when  he  stepped  in,  he  slip- 
ped and  fell.  His  hand  came  in  contact  with 
the  rolls,  was  drawn  between  them,  and  was 
crushed.  The  floor  back  of  the  machine  was 
uneven  and  slippery.  The  defendants  ex- 
cepted to  the  denial  of  a  motion  for  tbe  di- 
rection of  a  verdict  In  their  favor,  and  also 
to  the  admission  of  evidence  tending  to  show 
tbe  condition  of  the  floor  when  it  was  remov- 
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ed  Id  1906,  and  the  absence  of  a  guard  roll 
at  the  back  of  the  machine. 

Sargent,  Remlck  &  Nllee  and  Edmund  S. 
Oook.  for  plaintiff.  Doyle  &  Lucier,  for  de- 
fendants. 

TOUNO.  J.  1.  The  plaintiff  saTS  that  the 
condtUon  of  the  floor  behind  the  slziiis  ma- 
chine and  the  want  of  a  guard  roll  was  the 
cause  of  bis  Injury.  The  test  to  determine 
whetbw  It  can  be  held  tiiat  the  def aidants 
were  in  fault  for  thla  condition  of  their  prem* 
1888  to  to  Inquire  whether  it  was  a  normal 
on^  and  If  it  was  not,  and  they  did  and  he 
did  not  appreciate  the  danger  incident  to 
going  behind  the  machine  because  of  it, 
whether  th^  did  what  the  ordinary  man 
would  have  done  to  notify  him  of  the  danger. 
They  concede  it  can  be  found  that  the  condi- 
tion of  their  premises  was  abnormal,  and 
that  they  did  and  he  did  not  appreciate  the 
risk  Incident  thereto;  but  tliey  deny  that 
they  can  be  foond  to  be  In  fault  In  respect 
to  notuying  him  of  the  danger.  All  they  did 
for  that  purpose  was  to  tell  him.  when  they 
set  him  at  work  on  the  machine  not  to  go 
behind  it  when  It  was  running;  so  tiie  real 
question  on  this  branch  of  the  case  Is  wheUi- 
er  It  can  be  said  from  tiie  fact  that  th^  told 
him  not  to  go  bdiind  the  machine  that  he 
ought  to  have  known  the  floor  was  wet  and 
nneven,  and  that  there  was  no  guard  roll  at 
the  ba<^  of  the  machine.  If  it  can  be  said 
that  be  oue^t  to  have  known  from  that  fact 
tiiat  tf  his  hand  got  caught  tn  the  machine 
it  would  be  crushed,  it  cannot  be  aald  that 
he.  ought  to  have  known  the  floor  was  In 
such  condition  that  he  would  probably  get 
his  hand  betwem  the  rolls  If  he  went  b^lnd 
the  machine.  In  short,  although  the  i^aln- 
tlff  knew  what  would  happen  if  his  hand  was 
caught  between  the  rolls,  it  cannot  be  said 
that  he  knew  of  the  condition  of  the  floor 
which  made  it  probable  that  his  hand  would 
be  caugjit  Consjequently  It  can  be  found 
that  the  defendants  were  In  fault ;  for  it  is 
the  master's  duty  to  notify  his  servants  of 
all  the  dangers  of  the  service  i)ecullar  to  the 
way  he  maintains  so  much  of  his  premises 
as  are  intended  for  their  use  of  which  he 
does,  and  they  do  not,  know. 

2.  Was  tiie  plaintiff  guilty  of  contrlbntory 
negligence?  Whether  or  not  the  ordinary 
man  will  pursue  a  particular  course  of  ac- 
tion depends  to  a  great  extent  on  his  knowl- 
e^e  of  the  situation  and  of  the  risks  be  will 
run  if  he  pursues  it  If  he  thinks  the  danger 
is  slight,  he  may  pursue  a  glren  course,  al- 
though be  would  not  think  of  so  doing  if 
he  appreciated  the  risk  Incident  thereta  It 
is  necessary,  therefore,  in  order  to  deter- 
mine what  the  ordinary  man  would  have 
done  if  he  bad  been  sent  behind  tbe  nuchlne 


as  the  plaintiff  was,  to  consldeT  the  sitna- 
tion,  as  It  existed  Just  before  the  accident, 
from  the  plaintiff's  point  of  view.  He  knew 
that  If  be  was  caught  between  the  rolls  he 
would  be  crushed,  and  that  he  had  been  told 
not  to  go  behind  the  machine  when  It  was 
running.  It  must  be  held,  therefore,  that  he 
knew  there  was  danger  of  his  being  crashed 
If  he  went  there.  But  he  did  not  know  why 
It  was  dangerous  to  go  there.  For  all  he 
Imew,  the  only  risk  In  going  behind  the  ma- 
chine was  that  Incident  to  hia  accidentally 
doing  something  which  would  bring  him  in 
contact  with  the  rolls.  He  did  not  know  that 
the  floor  back  of  the  machine  was  in  such  a 
condition  that  he  would  be  likely  to  come  in 
contact  with  the  rolls  If  he  did  not  use  great 
care.  He  may  well  have  thought  tbe  risk 
was  very  slight,  since  he  had  frequently  seen 
the  man  who  worked  with  him  go  behind  the 
machine  to  smooth  out  cloth  they  were  sla- 
Ing.  It  cannot  be  said,  therefore,  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence; for  the  test  to  determine  that  ques- 
tion Is  to  Inquire  whether  the  risk  he  sup- 
posed he  was  running  was  so  great  that  all 
fair-minded  men  will  agree  that  the  ordi- 
nary man  would  not  have  oicountered  it 
Ooodale  T.  York,  74  N.  H.  454,  69  AtL  523 ; 
29  Gyc.  618,  619 ;  7  Am.  &  E^.  Enc  Law, 
392,  893;  87  Cent  Dig.  tit  "Negllgencev**  i 
86. 

8.  The  plaintiff  was  not  permitted  to  use 
the  evidence  In  respect  to  the  removal  of  the 
floor  in  1906  to  prove  the  defendants^  faulL 
All  the  use  he  was  allowed  to  make  of  It 
was  to  show  that  the  witnesses  who  testified 
as  to  tbe  condition  of  the  floor  at  that  time 
bad  an  opportunity  to  know  about  the  matter 
as  to  which  they  testified.  It  Is  conceded 
that  the  condition  of  the  floor  at  that  time 
is  relevant  to  the  Issue  of  Its  condition  at 
the  time  the  plaintiff  was  Injured.  Since 
this  is  so,  the  exertion  to  its  admission 
raises  no  question  of  law.  Curtice  t.  Dlxoo, 
74  N.  H.  386,  68  Atl.  587. 

4.  One  of  the  issues  was  whether  the  con- 
dition of  the  defendants'  premises  of  which 
the  plaintiff  complained  was  normal.  It  is 
obvious  that  evidence  that  the  guard  roll  on 
tbe  back  of  the  machine  was  not  In  use  at 
tbe  time  of  the  accident  was  relevant  to  that 
issue.  Therefore,  If  it  is  true,  as  the  defend- 
ants contend,  that  this  evidence  produced 
tbe  verdict,  that  fact  alone  does  not  furnish 
cause  for  a  reversal.  Lambert  v.  Hamlin,  73 
N.  H.  138,  59  Ati.  941.  To  Justify  such  a 
proceeding,  It  should  appear  that  the  plain- 
tiff made  an  Improper  use  of  the  evidence 
and  that  the  verdict  resulted  therefrom. 

Exceptions  overruled. 

POA8LBB,  J,  did  not  alb  The  othen  con- 
curred. 
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GOTTLIIBB-ENABB   ft   CO.   OF  BAim- 
MOBB  CITT  et  al.  v.  HAGKLIN  et  al. 

(Court  of  Appeals  of  Maryland.   Jan.  13,  1900.) 

1.  MUNICIPAI.  CO&FOBATIONS  (9  722*)— ttBABB 

OF  Public  Pbopebtt— Validity. 

Baltimore  City  Charter,  art.  4,  {  1,  ao- 
tborizes  the  mayor  and  city  coqdcu  to  par- 
chase  and  hold  property,  and  dispose  of  the 
wme  for  the  benefit  of  the  city.  Section  13 
provides  that  nothing  in  the  article  shall  pre- 
vent the  mayor  and  council  from  disposing  of 
anybailding  or  land  no  longer  needed  for  public 
nse,  if  such  dispoeition  be  approved  by  the 
finance  commissioners,  by  uniting  in  the  con- 
Teyance  thereof,  nor  from,  renting  for  a  fixed 
term  any  of  such  property  on  approval  of  the 
finance  commissioners.  Held,  that  a  lease  of 
such  city  property  reciting  the  ordinance  and 
its  approval,  under  which  the  lease  was  made,  is 
TalidT 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorpiMratlons,  Cent.  Dig.  I  1S2S;  Dec.  Dig.  S 
722.*] 

2.  MnsridFAX,  COBPOBATioira  (I  722*)— Usi  09 

PDBLIO  PBOPKBTT  —  "FiXXD  AUD  IdHIISD 

Baltimore  City  Charter,  art.  4,  S  13,  au- 
thorizing the  mayor  and  conncl)  to  lease  for  a 
**fixed  and  limited  term"  any  city  property  not 
needed  for  pnblic  nse,  does  not  prevent  the 
leasing  of  such  property  to  be  used  for  public 
entertainments. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  9  1528;  Dec  Dig.  S 
722.*] 

8.  Municipal  Corpobations  (S  722*)— Use  of 
Cm:  Pbopebtt— Ultra  Vibes. 

A  lease  by  the  mayor  and  council  pursuant 
to  Baltimore  City  Charter,  art.  4.  I  13,  of  city 
property  not  needed  for  public  use  to  the  field 
o&cars,  to  be  used  as  an  armory  of  the  state 
militia,  ia  not  rendered  ultra  vires  by  the  sub- 
Beqnmt  concurrent  action  of  the  lessoxa  and 
lessees  in  permitting  nicli  armoxr  to  be  sublet 
for  public  entertainments  on  &  dlvisIoB  at  the 
proceeds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1528;  Dec.  Dig.  S 
722.*] 

4.  OORSTITUTIONAI.  liAW  (|  278*)— DUE  PEO- 

OES8  OF  Law— Ubb  or  Public  Pbopebtt. 
The  temporary  and  casual  use  of  unused 
poblic  property  for  public  entertainments  to 
mvoid  loss  of  revenue  on  such  unused  prt^rty, 
and  thereby  lighten  the  general  burden  of  taxa- 
tion, is  not  an  unconstitutional  Invasion  of  the 
rights  of  citizens  engaged  in  the  business  of  en- 
tertaining, as  depriving  them  of  property  with- 
out due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  i  763;  Dec.  Dig.  $  278.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Thos.  Ireland  Elliott,  Judge. 

Bin  for  Injunction  by  Oottlleb-Knabe  & 
Co.  of  Baltimore  City  and  others  against 
Charles  F.  Macitlln  and  othero.  From  a  de- 
cree dismissing  the  blU  on  demurrer,  plftlntUEs 
appeal.  Affirmed. 

Argued  before  BOYD,  C  J.,  and  BRISCOE, 
FBARCB,  BOBKO,  THOMAS.  WORTHINO- 
TON,  and  HBNRY.  13. 

Carroll  T.  Bond  and  Wm.  Ll  Maxbary,  for 
appellants  Albert  aill  and  John  PhiUp  HIU, 
for  appellees. 


ft  00.  V.  HAOELIN.  049 

PBABCB,  J.  The  mayor  and  dtr  council 
of  Baltimore  own  a  lot  of  ground  on  Fayette 
qtreet  in  said  dty,  Improved  by  a  building 
constructed  and  used  for  a  number  of  years 
as  the  W^tem  Female  High  School  of  eaid 
city,  but  in  1896  Its  use  for  this  purpose  was 
abandoned,  and  during  the  same  year  the 
mayor  and  dly  council,  through  its  then 
comptroller,  Charles  D.  Fenhagen,  acting  un- 
der OTdinance  No.  ISO  of  said  mayo^  and 
city  council,  leased  Bald  lot  and  building  to 
certain  persons  then  constituting  the  field  of- 
flcmi  of  the  Fourth  Regiment  Infantry,  Mary- 
land National  Guard,  and  their  successors  In 
office,  "for  the  purpose  of  an  armory  for  said 
regiment,  for  the  term  of  five  years,  from 
March  11, 1896,  for  the  sum  of  one  dollar  per 
annum  rmt,"  and  in  further  consideration 
of  the  performance  of  certain  covaiants  con- 
tained in  said  lease,  as  to  which  covenants 
no  question  arises.  The  successors  of  tbe  field 
officers  named  in  said  lease  are  the  defend- 
auts  in  this  case,  the  present  field  officers, 
other  than  the  mayor  and  city  coimcll,  and 
are  lessees  holding  over  under  said  lease. 
The  plaintiffs,  Gottlieb-Knabe  Company  of 
Baltimore  City,  and  Germanla  Maennercbor 
of  Baltimore  Cit7,  are  both  private  corpora- 
tions under  the  laws  of  Maryland,  owning 
and  maintaining  buildings,  rented  by  thein 
for  profit,  for  concerts,  exhibitions,  entertain- 
ments, and  public  meetings;  are  both  sub- 
stantial taxpayers  in  said  city,  the  first-nam- 
ed plaintiff  being  the  owner  of  the  building 
on  ML  Royal  avenue  known  as  "The  I^rlc," 
and  the  latter  being  the  owner  of  a  large 
building  and  hall  on  West  Lombard  street  in 
said  city,  both  of  which  buildings  have  been 
long  used  for  the  above-mentioned  purposes. 
The  bill  charges  that  the  "jHresent  field  of- 
ficers, by  and  with  the  consent  and  concur- 
rence of  the  mayor  and  city  council,  for  the 
purpose  of  providing  money  for  the  said 
Fourth  Regiment,  in  addition  to  that  appro- 
priated by  the  state,  in  maintaining  that 
brandi  of  the  militia,  and  for  adding  to  the 
revenues  of  the  city,  have  ^tered  into  con- 
tracts for  the  rental  of  the  said  armory 
building  for  concerts,  meets,  and  other  gather- 
ings by  organizations  of  private  citizens  de- 
siring such  use  of  said  building,  and  have 
heretofore  actually  rented  said  building  for 
said  purposes,  and  have  entered  into  contracts 
for  stUl  further  rentals  of  that  character,  in 
the  months  of  October,  November,  and  De- 
cember, 1907,  and  January,  1908,  under  an 
agreement  that  part  of  said  rentals  shall  be 
paid  to  said  field  officers,  and  part  to  the 
mayor  and  city  council."  The  bill  further 
charges  lhat  still  other  contracts  of  like  diaiv 
acter  are  bdng  sought  by  other  organisations, 
none  of  which  have  any  connection  with  any 
branch  of  the  State  Mllltla,  or  with  the  mu- 
nicipality of  Baltimore,  but  are  e»dustvdy 
devoted  to  private  purposes,  and  Intend  to  de- 
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vote  said  armory,  when  so  rented  to  them, 
ezclasivelr  to  concerts,  ratertainments,  etc., 
for  the  private  profit  of  said  organizations. 
The  bill  fnrther  charges  that  such  use  of  salll 
armory  la  an  unauthorized  and  unlawful  use 
of  the  property  of  the  taxpayers,  and  endan- 
gers the  said  property,  and  the  equipment 
and  personal  property  of  the  state,  for  which 
said  building  Is  provided,  as  a  storehouse; 
that  sncb  rentals  for  sudi  private  purposes 
deprive  the  plaintiffs  and  others  owning  like 
property  of  opportunity  to  rent  their  build- 
ings for  similar  purposes,  and  of  deriving 
from  them  income  which  would  otherwise  be 
assured,  and  If  allowed  will  deprive  the  plain- 
tiffs of  profitable  customera  of  long  standing 
— one  of  which,  the  Harmonie  Singing  So- 
ciety, Is  now  advertising  numerous  entertain- 
ments to  be  held  in  said  armory;  that  It  Is 
Im[>osslble  for  plaintiffs,  and  others  In  like 
situation,  to  enter  Into  competition  with  said 
defendants,  they  being  exempt  from  all  taxes 
and  cost  of  maintenance,  while  plaintiffs  are 
not  only  subjected  to  these  charges  upon  their 
properties,  but  are  compelled,  as  taxpayers, 
to  bear  their  pn^xHrtlon  of  what  Is  devoted  to 
the  maintenance  of  said  armory ;  that  protest 
against  this  alleged  Injustice  has  been  made 
to  the  Oovernor  of  the  state  by  whom  said 
protest  was  referred  to  the  adjutant  general 
of  the  state,  who  has  replied  that  he  Is  with- 
out power  to  act  In  the  premises.  The  prayer 
of  the  bill  is  for  an  Injunction  retraining 
the  defendants,  their  agenta;  and  oflicers,  and 
their  snccessors  In  office,  tnm  letting  or  rent- 
ing the  said  armory,  or  any  part  thereof,  for 
the  use  of  meetings,  concerts,  exhlblttons,  or 
entertainments  to  any  person  or  persons,  or- 
ganization or  organizations,  other  than  the 
offlicor*  or  organizations  of  the  Militia  <tf  the 
State  of  Uaryland,  and  for  such  other  and 
further  relief  as  their  case  may  require.  A 
preliminary  injunction  was  Issued,  and  both 
defendants  demurred  to  the  bill  on  the  ground 
that  no  case  was  stated  therein  entitling  ei- 
ther plaintiff  to  relief  In  equity,  and  on  the 
hearing,  the  demurrer  was  sustained,  the  in- 
junction was  dissolved,  and  the  bill  of  com- 
plaint dismissed.  This  case  has  been  argued 
1^  all  the  counsel  with  much  ability,  and  by 
the  dlstlE^lshed  counsel  for  the  appellants 
with  unusual  fullness  and  earnestness.  If 
the  matter  could  be  reduced  to  a  question  of 
public  policy  properly  determinable  this 
court,  our  conclusion  might  perhaps  be  differ- 
ent, though  we  are  not  to  be  understood  as 
so'  stating.  The  Inquiry,  however,  is  one  of 
power,  and  It  Is  not  claimed  that  the  raiting 
complained  of  can  be  restrained  vnleas  the 
act  is  ultra  vires. 

After  a  careful  examination  and  consid- 
eration of  the  briefs  in  the  case,  we  think 
the  qnestlons  necessary  for  determination  may 
be  reduced  to  two:  (1)  Had  the  dty  the  right 
to  rent  this  building  as  it  did?  (2)  If  it  had 
such  right,  what  la  there,  if  anything,  la  the 
character  of  the  field  officers,  as  lessees,  to 
^fect  their  power  of  subletting  In  the  man> 


ner  and  for  the  purposes  which  they  bave 
been,  and  are.  doing? 

1.  By  section  1,  art  4,  Pub.  Loc.  Laws 
(City  Code)  the  mayor  and  dty  council  are 
expressly  authorized  to  purchase  and  hold 
real,  personal,  and  mixed  property,  and  "dis- 
pose of  same  for  the  benefit  of  the  city  as 
hereinafter  provided."  By  section  13  of  the 
same  article  It  is  declared:  "Nothing  con- 
tained in  this  article  shall  prevent  the  may- 
or and  city  council  of  Baltimore  from  dis- 
posing of  any  building  or  parcel  of  land  no 
longer  needed  for  public  use;  provided  that 
such  disposition  shall  be  approved  of  by  the 
finance  commissioners  by  their  unitins  in 
the  conv^ance  thereof,  and  shall  be  made  at 
public  sale  and  be  provided  for  by  ordi- 
nance; nor  from  the  renting  for  fixed  and 
limited  terms  of  any  of  its  property  not 
needed  for  public  porposes,  on  approval  of 
the  commissioners  of  finance."  Under  this 
section  absolute  dlqMsal  must  be  prorlded 
for  by  ordinance,  and  must  be  at  public  aale, 
and  the  finance  commlSBloners  must  unite  in 
the  conveyance  as  the  evidence  of  their  ap- 
proval. There  is  no  limitation  upon  the 
power  of  renting  for  fixed  and  limited  terms, 
except  the  approval  of  the  finance  commis- 
sioners, the  mode  of  approval  not  being  spe- 
cified. The  lease  to  the  field  officers  in  this 
case,  however,  recites  the  fact  that  It  was 
made  in  pursuance  of  Ordinance  Mo.  165  of 
the  mayor  and  city  council,  approved  Hay 
12,  1893,  so  that  it  appears  to  hare  been 
made  in  accord  with  the  strictest  construc- 
tion of  section  IS  of  article  4. 

In  Davidson  v.  Mayor  and  City  Conndl. 
96  Md.  608,  68  AtL  1121,  nnder  an  ordinance 
of  the  mayor  and  dty  conndl  of  Baltimore, 
a  lot  was  acquired  and  a  building  erected 
thereon  for  the  use  ct  English-German  School 
No.  1,  and  It  was  so  need  for  a  number  of 
years,  when  the  board  of  school  commission- 
ers of  the  dty  determined  to  use  it  for  a 
colored  high  school,  which  change  of  use 
certain  taxpayers  of  the  dty  sought  to  re> 
strain  by  Injunction.  In  refusing  the  Injunc- 
tion on  appeal  this  court,  referring  to  sec- 
tion 1  of  the  d^  diarter,  supra,  said :  "By 
the  first  and  second  sections  of  that  lustra- 
ment  all  the  property  of  the  dty  fs  vested 
In  them,  with  full  power  of  dlspositloD  of  it 
in  the  manner  and  terms  therein  provided. 
Under  the  lease  the  mayor  and  dty  council 
became  the  owner  of  the  premises,  and  by 
reason  thereof- had  full  power  to  designate 
from  time  to  time  the  uses  to  which  It  could 
be  put  «  *  •  The  terms  of  the  diartK, 
and  the  acta  of  assembly,  if  there  were  any. 
determine  what  should  be  the  measure  of 
their  power  and  duty.  •  *  •  It  oould 
not  have  been  Intended  that  for  all  time  the 
premises  could  be  used  (mly  for  the  uses  of 
that  schooL  If  It  could  be  available  for  no 
other  use  than  that  spedflcally  mentioned, 
it  could  well  happra  that  after  the  locatloD 
had  ceased  to  be  aTaflaUe  for  the  spedfied 
use,  and  there  was  no  power  In  the  corpora* 
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tton  to  dcsl^ate  any  otber  employment  of 
tbe  premises,  the  property  would  remain  Idle 
and  worthless,  and  become  a  mere  Incum- 
brance on  the  dty."  This  case  Is  cited  to 
show  the  broad  and  emphatic  language  used 
In  considering  the  power  of  the  city  to  de- 
termine the  nses  to  which  Its  property  of 
that  description  can  be  pnt,  though  the  case 
did  not  Involre  the  precise  question  here  pre- 
sented of  property  no  longer  needed  for  pub- 
lic uses.  But,  as  we  shall  see  later,  there 
are  abnndant  authorities  from  other  courts 
of  high  repute  sustaining  tbe  lease  to  tbe 
field  officers  in  this  case. 

We  Iiave  not  overlooked,  Ibongh  we  can- 
not agree  with,  the  ingenious  argument  of 
the  appellants  by  which  they  seek  to  take 
this  case  out  of  the  operation  of  section  13  of 
the  charter.  They  contend  that  ^'letting*' 
for  entertainments  for  one  or  more  ereninga, 
however  definitely  ascertained.  Is  not  a 
"renting  for  a  fixed  and  limited  term."  We 
tblnk  Uiat  It  Is  apparent  that  the  meaning 
and  purpose  of  the  requirement  that  the 
renting  allowed  sbonld  be  for  a  fixed  and 
limited  teno— and  with  tbe  approval  of  the 
finance  commlMrioners — ^was  that  no  such 
Indefinite  or  renewable  contracts  should  be 
made  as  would  interfere  with  the  probabili- 
^  of  an  early  absolute  disposal  of  unused 
properly  of  the  dty,  no  argument  being  re- 
quired to  sbow  that  when  real  property  or 
buildings  belonging  to  the  city  are  no  longer 
available  fbr  its  public  uses,  the  financial 
Interests  of  the  city  demand  that  tbe  cost 
of  maintenance  be  gotten  rid  of  as  promptly 
as  possible  by  absolute  sale;  and  we  are  of 
opinion  that  tbe  term  **Taitlng~  as  here  used 
anbncea  tbe  pomr  to  let  or  hire  the  use  for 
a  single  evening,  or  any  number  of  evenings, 
whether  consecutive  or  not  A  liberal  con- 
atmction  of  such  a  charter  power  is  required 
to  enable  the  dty,  In  the  Interest  of  Its  gen- 
eral taxpayers,  to  minimize  the  loss  of  reve- 
nue upon  its  unused  property. 

Again  the  appellants  contend  that  this 
building  Is  not  "property  not  needed  for 
public  use,"  as  those  words  are  used  in  sec- 
tion 18,  because  it  is,  as  they  say,  'in  the 
custody  and  regular  use  of  a  branch  of  the 
government  as  Its  only  babitatlon."  But 
why  is  It  In  such  use  and  custody?  Clearly 
onl7  becanse  tbe  dty,  Its  owner,  does  not 
need  It  tat  any  of  its  own  public  uses.  Can 
tt  be  supposed  ttiat  if  the  city  could  adopt 
It  to  any  substantial  and  valuable  public  uses 
of  tbe  munldpality,  It  would  so  recklessly 
nflclect  Iti  duty  to  tbe  taxpayers  as  to  nat  It 
to  tba  Add  officers,  as  they  did,  for  $i  a 
year  and  a  covenant  to  maintain  an  insur- 
ance for  910,000?  The  question  answers  It- 
tMlf,  and  must  satisfy  any  one  who  will  con- 
sider It  impartlftliy,  tbat  It  Is  now,  notwith- 
standing Its  occupara^  under  tbe  terms  of 
this  lease,  as  dearly  unused  property,  so 
far  as  the  dty  is  concerned,  as  It  was  be- 
fore this  lease  was  made. 

BeCerrlng  now  to  Qi»  antborlttei;  wbldi 


we  have  said  are  abundant  to  sustain  this 
lease,  we  dte  the  following:  In  French  v. 
Quincy,  8  Allen  (Mass.)  9,  tbe  town  erected 
a  town  hall  on  a  lot  held  under  a  deed  con- 
veying the  title  for  that  specific  use,  with 
condition  for  reverter  to  the  grantor  or  his 
heirs  on  breach  of  condition  as  to  use.  The 
building  was  so  constructed  as  to  contain 
in  the  first  story  a  bank,  a  clothing  store, 
and  a  lockup,  and  in  tbe  second  story  a  ball 
for  town  meetings,  also  used  as  a  theater 
and  for  entertainments  and  dances.  Upon  a 
writ  of  re-entry  It  was  held  that  the  town, 
having  authority  to  construct  the  building, 
and  not  having  occasion  to  use  parts  of  it 
for  tbe  time  twing,  is  not  obliged  to  keep 
them  unoccupied,  but  may  derive  a  revenue 
from  them  by  renting  them,  notwithstanding 
this  Interfered  with  the  business  of  the 
plaintllTs  tavern.  In  Bates  v.  Baaaett,  60 
Vt  S81,  IS  Atl.  200,  1  L.  R.  A.  166.  the 
town  owned  an  old  hall,  not  needed  or  used 
Cor  any  town  purposes.  Being  dilapidated, 
It  was  r^alred  at  a  cost  of  $2,500,  and  tlie 
apartments  rented  for  various  purposes. 
Tbe  court  said:  "Tbe  town  bad  no  right, 
as  a  primary  purpose,  to  erect  a  building  to 
rent,  but  if,  in  the  erection  of  a  ball  for  Its 
proper  munidpal  purposes,  it  concaves  that 
It  will  lights  its  burdens  to  rent  part  of  its 
building,  whereby  an  income  is  gained,  no 
sound  reason  Is  suggested  why  It  may  not  do 
so."  In  Stone  v.  Oconomowoc,  71  Wis.  165, 
86  y.  W.  829,  plalntur,  who  was  a  large  tax- 
payer, and  owned  a  hall  in  the  dty  used 
for  lectures,  theatrical  poformances,  dances, 
etc,  sought  to  restrain  tbe  dty  firom  teasing 
its  auditorium  for  the  same  purposes.  Tbe 
charter  gave  tbe  dty  power  to  purchase  and 
hold  for  use  of  fbe  dty  any  catate,  real  or 
peraonal,  and  to  sdl,  lease,  and  convey  tbe 
same,  and  to  control  and  manage  any  other 
property  of  the  dty.  Tbe  relief  was  refused, 
the  court  holding  the  injury  to  the  plaintiff 
to  be  too  remote  and  consequential  to  be 
the  basis  of  an  action,  and  hence  damnum 
absque  injuria.  In  Bell  v.  Plattevllle,  71 
Wis.  189,  86  N.  W.  831,  where  a  similar 
quesUon  was  decided  In  the  same  way,  the 
court  quoted  with  approval  the  language  of 
Lord  Obaocellor  Selbome  In  Attorney  Gen- 
eral V.  Great  East.  R.  W.  Co.  U  R.,  6  App. 
Gas.  478,  In  which  he  said:  *^e  doctrine  of 
ultra  Tires  ought  to  be  reasonably,  and  not 
unreasonably,  understood  and  applied,  and 
that  whatever  may  be  fairly  regarded  as 
Inddental  to,  or  consequential  upon,  those 
things  whidi  the  Legislature  has  authoris- 
ed ought  not,  unless  expressly  prtAlblted,  to 
be  bdd  by  Judicial  constructton  to  be  ultra 
Tires" ;  and  In  the  same  case  tbe  Wisconsin 
court  took  occasion  to  say  (referring  to  the 
cases  of  sdiool  districts,  so  mudt  n&iaA  aa 
by  tbe  appellants  in  tbe  case  now  before 
us):  "Tin  cases  rdatlng  to  powers  of  sdiool 
districts  cannot  be  regarded  aa  an  authority 
for  limltlDg  tbe  powers  of  dtles  as  rtMimofl, 
since  their  powers  are  very  much  more  re- 
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strlcted,  being  at  moat  quasi  corporatloDS, 
or  corpora tJons  anb  modo  only."  The  same 
view  has  been  held  In  the  federal  court,  la 
The  Maggie  P.  (a  C.)  2B  Fed.  203.  In  that 
case  the  city  of  St  Louis  through  its  harbor 
master  pumped  out  a  sunken  steamer,  under 
a  contract  with  the  owner,  and  filed  a  libel 
for  these  services.  The  vessel  owner  raised 
the  question  whether  the  making  of  such  a 
contract  by  the  dty  was  not  outside  the  scope 
of  municipal  power.  The  conrt.  tbrongb  Mr. 
Justice  Brewer,  sustained  the  libel,  after 
careful  consideration,  saying:  "When  a  dty 
has  in  Its  possession  Instrumentalltlea,  and 
hires  mqiloyte  for  the  purpose  of  dischar- 
ging some  public  duty,  I  see  no  reason  why, 
when  the  exlgracies  of  public  duties  do  not 
require  the  use  of  those  Instrumentalities 
and  employes,  It  may  not  make  a  valid  con- 
tract to  use  them  in  some  private  service." 
This  IB  the  exact  principle  announced  by 
Judge  Bartol  in  BIttenhouse  v.  Baltimore, 
2S  Md.  336,  In  whldi  be  says:  "Where  the 
corporation  appears  In  the  character  of  a 
mere  property  bolder,  and  enters  Into  a  con- 
tract with  reference  to  such  property,  as  any 
private  citizen  or  other  proprietor  might  do, 
or  where  it  engages  in  an  enterprise  not  nec- 
essarily connected  with,  or  growing  ont  of 
Its  public  capacity,  as  a  part  of  the  local 
government,  then  all  of  Its  rights  and  lia- 
blUtlea  are  to  be  measured  and  determined 
by  the  same  rules  as  govern  mere  individual 
persons  or  private  corporations."  The  court, 
also  in  the  same  case,  laid  down  the  doctrine 
repeated  and  emphasized  In  St  Mary's  In- 
dus. School  V.  Brown.  46  Md.  326,  and  Da- 
vison V.  Baltimore  City,  96  Md.  613,  53  AU. 
1121,  that  the  taxpayer  cannot  Invoke  the 
restraining  power  of  a  court  of  equity  anless 
It  be  shown  that  the  municipal  corporation 
and  ita  officers  are  acting  ultra  vires,  and 
where  audi  unauthorized  acta  may  affect 
Injuriously  the  rights  and  property  of  the 
parties  complaining.  Many  other  cases  to 
like  effect  might  be  cited,  but  they  may  be 
found  collected  In  20  Enc;  Law  <2d  Ed.)  1187, 
and  notes. 

Before  passing  from  this  branch  of  the  case 
we  will  refer  briefly  to  three  cases  prin- 
cipally relied  on  by  the  appellants  In  opposi- 
tion to  the  views  we  have  expressed  and  the 
cases  we  have  cited,  but  which  we  regard  as 
in  no  way  impairing  the  authority  of  the  lat- 
ter. In  Alleghany  County  v.  Parrlsh,  93  Va. 
GiQ,  25  S.  E.  882,  the  Code  authorized  pur- 
chase of  land  for  the  erection  of  a  conrthonse, 
clerk's  office,  and  jail,  and  required  the  resi- 
due to  be  planted  In  trees  and  kept  as  a  place 
of  meeting  for  the  people.  The  county  court 
let  to  Parrlsh  a  part  of  the  courthouse 
grounds  for  the  erection  of  a  law  office,  but 
afterwards  brought  suit  in  ejectment  to  com- 
pel its  removal.  Parrlsh  filed  a  blU  In  equity 
to  quiet  title,  and  the  bill  was  dismissed  on 
demurrer.  It  is  obvious  that  here  the  iise  of '. 
the  property,  outaide  of  the  prescribed  build- ' 
logs  was  irrevocably  fixed  by  the  Code  until 


altered  by  the  Legislature.   There  was  do 
property  unused,  or  not  needed,  for  the  public 
use  to  which  It  was  dedicated,  and  conse- 
quently It  was  tteyond  the  power  of  the  coun- 
ty to  override  the  legislative  mandate  that 
the  whole  residue  be  kept  for  a  meeting  place 
for  the  people.  In  Nerlien  v.  Tillage  of  Broot- 
en,  94  Minn.  361.  102  N.  W.  867,  a  taxpayer 
and  dealer  In  flour,  feed,  and  grain  sougbt  to 
restrain  the  use  of  the  town  hall  for  a  simi- 
lar business,  and  was  granted  the  relief 
sought   The  facta  developed  were  ttiat  tlie 
town  hall  was  in  use  as  such ;  that  one  Boh- 
mer  was  president  of  the  village  conndl,  and 
that  the  whole  of  the  space  in  the  building  was 
not  actually  necessary  for  public  use;  that 
Bohmer  for  four  years  had  been  engaged  in 
retailing  flour  at  the  hall  In  competition  with 
the  plaintiff,  but  without  paying,  or  agreeing 
to  pay,  anything  for  the  use  of  the  hall,  and 
there  was  evidence  that  the  plaintiff's  basi- 
nesB  had  been  damaged  by  this  competltfon. 
It  was  also  shown  that  the  village  bailiff  act- 
ed as  clerk  for  Bohmer  and  conducted  the 
business.   The  court  found  that  the  members 
of  the  council  knew  of,  and  permitted,  the 
conduct  of  the  business,  and  that  they  were 
thus  derelict  In  their  duty  in  permitting  their 
president  to  prostitute  his  office  by  diverting 
the  public  property  from  its  public  use.  ex- 
clusively to  his  own  private  gain.   The  ele- 
ment of  fraud  which  permeated  the  case  not 
only  Justified,  but  required,  the  granting  of 
the  Injunction.   In  Sugar  v.  City*  of  Monroe 
and  Tom  Stewart  &  Co.,  108  La.  677,  32 
South.  961,  69  L.  R.  A.  723.  the  plaintiffs  were 
taxpayers  and  owners  and  licensees  of  an 
opera  house  in  Monroe,  and  sought  an  in- 
junction to  restrain  the  dty  from  nslDg  ita 
munldpal  school  building  as  a  theater.  A 
bond  Issue  had  been  voted  for  the  erection 
of  certain  improvements,  Induding  $20,000 
for  a  school  building.   The  city  added 
000,  raised  in  some  other  manner,  and  built 
a  fire  hou8&   Upon  its  completion,  the  city, 
under  cover  of  a  pretended  leaae  to  the  Jani- 
tor of  the  school,  undertook  to  use  the  audi- 
torium as  a  theater.   The  court  said :  "The 
so-called  lease  la  a  flimsy  contrivance  which 
deserve  but  little  notice.   The  firm  of  Tom 
Stewart  &  Co.  had  no  existence  when  the 
lease  was  signed,  and  we  think  has  none  now. 
Tom  Stewart  had  been  plalntlfTa  propart}^ 
manager  at  their  theater,  and  waa  later  made 
janitor  of  the  school,  but  the  entire  manage- 
ment of  the  auditorium  as  a  theater  was  In 
the  chairman  of  the  committee  of  the  dty 
finances."    The  court  also  said:    "The  case 
was  not  materially  different  from  what  It 
would  have  been  if  the  mayor  and  dty  coun- 
cil had  originally  proposed  to  devote  the  $20,* 
000  voted  for  a  school  building  to  the  con- 
structlon  of  a  theater,  and  had  been  enjoined 
from  so  doing."  Refwrlng  to  Worden  t.  New 
Bedfoid,  131  Mass.  23.  41  Am.  Rep.  186,  In 
which  it  was  held  "that  while  a  dty  could 
not  erect  a  building  for  business  purposes, 
but  having  a  dty  hall  built  In  (ood  faitli. 
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and  uaed  for  amnldpal  pnrpoaeB,  It  lias  a 
right  to  allow  It  to  be  used  Incidentally  for 
other  imrposea,  either  grataltously,  or  for  a 
compensation,"  the  court.  In  the  Louisiana 
Case  ftbOTe,  adds:  "We  find  no  reason  to  dis- 
sent from  the  Tiews  thus  expressed,  and  have 
Uttle  donbt  they  were  appropriate  to  the  case 
decided.  We  do  not  wish  to  be  understood 
as  going  to  the  extreme  of  holding  that  the 
city  authorities  may  not  make  such  casual 
and  loctdental  use  of  the  building  in  ques- 
tion, not  Inconsistent  with,  or  prejudicial  to, 
the  main  purpose  of  its  erection,  as  they  may 
deem  advisable,  nor  as  holding  that  changed 
conditions  in  the  future  may  not  justify  them 
in  devoting  it  to  some  other  purpose." 

It  haTlng  been  shown  that  In  making  the 
lease  now  under  consideration  the  city  acted 
as  a  mere  property  holder,  and  entered  Into 
the  contract  with  reference  to  the  demised 
property  as  any  private  proprietor  m^ht  do, 
It  follows  that  the  doctrine  of  ultra  vires 
cannot  be  Invoked,  unless  it  has  In  some  way 
been  Imported  into  the  case  by  the  subse- 
quent concurrent  action  of  the  mayor  and 
city  council  and  the  field  officers,  in  per- 
mitting the  use  of  the  armory  for  such  en- 
gagements as  have  been  already  described, 
for  the  Joint  financial  benefit  of  the  city  and 
the  field  officers,  we-thlrd  to  the  city  and  the 
residue  to  the  field  ofilcers. 

We  have  read  and  considered  with  care  the 
elaborate  argument  of  the  appellant,  cover- 
ing 26  pages  of  their  brief,  relating  to  the 
organization  of  the  mlUtla  <^  the  state  and 
the  powers  and  rights  of  the  field  officers  in 
this  case,  and  it  Is  doubtless  true,  as  con- 
toided,  that  they  are  mere  governmenta] 
agencies,  without  corporate  organization  or 
powers ;  bat  we  cannot  perceive  that  this  is  at 
all  material  to  be  considered.  Indeed  It 
would  seem  to  follow  from  that  fact  that  all 
power  over  that  property,  not  capable  of  ex- 
ercise by  the  field  officers,  remains  unimpair- 
ed in  the  city.  The  armory  has  not  ceased 
to  be  the  unused  property  of  the  dty  because 
the  state  has  appropriated  money  to  fit  it  up 
and  maintain  It  as  an  armory  during  its 
occupancy  as  such  under  the  lease.  It  may 
be,  though  It  Is  not  necessary  so  to  decide, 
tbat  the  field  officers  alone,  under  the  lease, 
could  not,  against  the  will,  or  without  the 
consent,  of  the  city,  authorize  its  use  in  the 
manner  now  under  consideration.  But  they 
certainly  control  its  use  as  an  armory,  and 
the  city  as  certainly  owns  the  reversion  in 
the  property,  together  with  all  control  over 
its  use  which  has  not  by  that  lease  been  vest- 
ed in  the  field  officers ;  and,  when  the  dty  and 
the  field  officers,  together  r^resenting  the 
absolute  ownership  and  unqualified  control 
of  the  property,  consent  and  agree,  as  the 
record  shows  they  have  done,  to  this  extended 
use  of  the  property  for  a  further  valuable 
conalderatlon,  equitably  apportioned  between 
them  by  their  own  agreement,  we  can  p«r^ 


ceive  no  defect  of  power  to  carry  such  agree- 
ment Into  execution,  and  it  ought  not  In  our 
Judgment  to  be  denied  upon  any  tech- 
nical ground,  or  any  refinement  of  reasoning, 
howevn  skillful.  This  is  not  like  the  case 
of  the  Yetn'ans'  Seventh  Regiment  v.  Field 
Officers'  Seventh  Beglment,  60  Hun.  578,  14 
N.  Y.  Supp.  811.  dted  by  the  appellants  where 
the  veterans  sought  to  quiet  their  title  to  a 
part  of  the  armory  let  to  them  by  the  field  of- 
ficers by  debarring  the  latter  from  repudiat- 
ing their  lease  and  reasserting  their  former 
title.  It  is  certainly  immaterial  to  these 
plBlntlffB  if  the  lease  to  the  field  officers  was 
a  valid  lease,  whether  the  powers  thereby 
granted  are.  or  are  not,  extended  by  a  subse- 
quent valid  agreement 

But  the  appellants  still  further  contend 
that  the  hiring  out  of  the  public  property  for 
such  entertainments  as  the  record  shows  Is 
an  unconstitutional  invasion  of  the  rights 
of  citizens  engaging  their  property  in  that 
boBiness,  in  that  it  Is  a  deprivation  of  liberty 
and  property  without  due  process  of  law,  and 
they  have  spedally  requested  us  to  expresa 
an  opinion  upon  this  branch  of  the  argument 
This  Is  not  the  case  of  a  municipal  corpora- 
tion perverting  the  functions  of  government 
by  deliberately  and  indefinitely  engaging  in 
business  for  profit,  and  entering  Into  compe- 
tition with  its  taxpayers,  from  whom  it  ex- 
acts a  license  which  It  does  not  Itself  pay. 
It  is  but  the  temporary,  casual,  and  inddeu- 
tal  use  of  unused  public  property,  done  In  th« 
practice  of  a  public  economy  to  avoid  loss  of 
revenue  ui>on  such  unused  public  property, 
and  to  lighten  thereby  the  general  burden  of 
taxation.  Such  being  in  our  view  the  case 
before  us,  we  cannot  sustain  the  constitution- 
al objections  of  the  appellants. 

Decree  affirmed,  with  costs  to  the  aiv^lees 
above  and  b^ow. 


WALTER  V.  BALTIMORE  ELECTRIC  CO. 
et  al. 

(Court  of  Appeals  of  Maryland.  Jan.  13,  1909.) 

1.  BLECTBICITT  (S  14*)— TXASBlCISnOIl  AUOKQ 

HiGHWATS— DUTT. 

Aside  from  any  contractaal  relatior,  tiiose 
malntainlDg  electric  wires  along  highwa^i  must 
use  a  high  degree  of  care  commensurate  with 
the  danger  to  protect  persons  lawfully  nidng  the 
highways. 

[Bd.  Notev— For  other  ca^es,  see  EUectridty, 
Cent  Dig.  I  7;  Dee.  Wg.  §  14.*] 

2.  BI.ECTBICITT  at  19*)— Light  Wibeb— Stbkbts 

— INJUBT  TO   PeDKSTSUIT  —  PaiUA  FACIB 

Negliqenob. 

That  a  wire  of  an  electric  lighting  company 
strung  over  a  street  fell  upon  and  injured  a 
pedestrian  prima  facie  shows  n^ligence  of  the 
company,  placing  the  burden  on  it  to  show  tbat 
it  was  not  negligent 

[Ed.  Note.— For  other  cases,  see  Electrldty, 
Cent  Dig.  S  H;  Dec  Dig.  i  19.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Brary  D.  Harlan,  Judge. 
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Action  by  Barry  B.  Walter,  Infant,  by  next 
friend,  agalDBt  the  Baltimore  Electric  Com- 
pany and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Beversed  and  re- 
manded for  new  trial. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCB,  SCHMUCKER,  BURKE,  THOM- 
AS, WORTHINGTON,  and  HENRY,  JJ. 

(Carles  F.  Stem  and  Thomas  O.  Hayes,  for 
appellant   Yernon  Coo&,  for  appellees. 

SCHMUCKBR,  J.  The  question  presented 
by  this  appeal  Is  a  narrow  one.  It  Is  whether 
the  fact  that  a  wire  of  an  electric  UghUng 
company  strung  over  the  public  street  of  a 
city  fell  upon  and  injured  a  person  passing 
along  the  street  of  Itself  affords  suffldent 
prima  facie  proof  of  negligence  on  the  part 
of  the  company  to  cast  upon  It  the  burden  of 
overcoming  that  presumption.  There  Is  evi- 
dence In  the  record  which,  for  the  purpose 
of  this  Inquiry,  must  be  taken  to  be  true  that, 
as  the  equitable  plaintiff,  a  boy  eight  yenra 
old,  was  passing  along  Harford  avenue,  a  pub- 
lic street  of  Baltimore  city,  he  swung  him- 
self around  a  pole  standing  in  the  pavement, 
when  he  came  in  contact  with  a  hanging 
wire  charged  with  electricity,  and  badly 
burned  his  head  and  his  hand.  The  evidence 
does  not  show  the  existence  of  any  sudden 
or  unforeseen  cause  for  the  falling  of  the 
wire,  nor  show  with  certainty  whether  It 
fell  before  or  at  the  time  of  its  coming  in  ctm- 
tact  with  the  boy.  He  brought  this  suit  for 
damages  for  his  Injury  against  the  appellee 
and  two  other  companies,  all  of  whom  were 
declared  against  as  owners  of  the  wire,  but 
the  appellee  admitted  at  the  trial  below  that 
it  was  the  owner  of  and  ccmtrolled  the  wire, 
and  the  case  was  not  pushed  against  the  oth- 
er defendants.  At  the  trial  In  the  court  be- 
low the  case  was  taken  from  the  Jury  at  the 
close  of  the  plaintiff's  evidence,  by  the  grant- 
ing of  the  defendant's  prayer,  for  want  of 
legally  sufficient  evidence  to  warrant  a  re- 
covery. From  the  Judgment  for  the  defoad- 
ant  resnltlDg  from  that  mllcft  the  plaintiff 
appealed. 

The  recent  wide-spread  adoption  of  over- 
head  wires  upon  public  streets  for  the  trans- 
mission of  high  tension  electric  currents  for 
supplying  light  and  power  has  been  followed 
by  numerous  Injuries  to  persons  who  have 
come  In  contact  with  broken  and  fallen  wires. 
The  series  of  damage  suits  flowing  from 
these  accidents  have  called  for  frequent  con- 
sideration by  the  courts  of  the  reciprocal 
rights  and  duties  of  the  public  and  the  owners 
ot  those  dangerous  Instmmentalltlea  The 
courts  agree  that  outside  of  any  contractual 
relation  the  very  nature  of  the  business  of 
transmitting  such  currents  along  highways 
imposes  upon  those  engaged  In  it  the  legal 
duty  to  exercise,  for  the  protection  of  all 
persons  lawfully  using  the  highways,  the 
high  degree  of  care  commensurate  with  the 
danger  Incident  to  the  proximity  thereto  of 
the  wires  charged  with  th^  Invisible  but 


deadly  power.  W.  U.  Td.  Co.  v.  State,  Use 
Nelson,  82  Md.  293.  33  Atl.  788,  SI  I*  B.  A. 
072,  61  Am.  Bt  Bep.  464 ;  Brown  v.  EldlBon 
Electric  Co.,  90  Md.  400,  4S  AtL  182,  46  I«  R 
A.  745,  78  Am.  St  Bep.  442;  Newark  Elec. 
Light  &  P.  Co.  V.  Buddy.  62  N.  J.  Law,  SOS. 
41  Atl.  712,  57  L.  B.  A,  624 :  Sub.  Elea  By. 
Co.  V.  Nugent  68  N.  J.  Law.  658.  34  Atl.  1069, 
32  U  B.  A.  700;  Postal  Tel.  Co.  v.  Jones.  133 
Ala.  217.  82  South.  500;  Mangan's  Adtn'r  v. 
LouIsvlUe  Elec.  L.  Co..  122  Ky.  476,  91  S.  W. 
703,  6  L.  B.  A.  (N.  B.)  459;  WIttleder  t.  CIt 
Elec.  &  S.  Co..  50  App.  Dlv.  478,  64  N.  Y. 
Supp.  114.  It  has  been  held  in  different 
cases  that  electric  companies  are  not  Insur- 
ers of  the  public  using  the  streets  over  wblcb 
their  wires  are  strung  on  iwles,  and  are  there- 
fore not  liable  for  all  Injuries  resulting  from 
contact  with  their  wires,  irrespective  of  the 
circumstances  under  which  th^  occur.  Wbat 
they  are  liable  for  Is  the  exercise  of  that  de- 
gree of  care  which  the  law  imposes  upon 
th«n  in  view  of  the  dangerous  character  of 
their  wires  and  the  rights  of  the  public  In 
the  highways  over  which  thoy  are  sinpaided. 
In  Nelson's  Case,  supra,  we  said,  in  defining 
the  measure  of  respondbUlty  of  the  defend- 
ant companies  to  the  plaintiff  in  the  use  by 
him  of  a  highway  over  which  their  wires 
were  strung:  "The  privileges  so  granted  [to 
the  defendant  companies]  thus  to  scomber 
the  public  highway  with  appliances  so  likely 
to  become  dangerous  to  the  public  safety  mi- 
le»  properly  employed  and  controlled  im- 
posed t^ion  them,  and  each  of  them,  the  duty 
of  so  managing  their  affairs  as  not  to  Injnre 
persons  lawfully  on  ttie  streets.  Th^  owed 
it  to  N^son  that  his  lawful  use  of  the  street 
should  be  substantially  as  safe  as  It  was  be- 
fore the  telegraph  and  railway  plants  had  so 
occupied  It  It  was  their  plain  duty,  not  only 
to  properly  erect  their  plants^  but  to  maintain 
them  in  such  condition  as  not  to  aidanger 
the  public.  It  follows  from  this  that  if  the 
property  of  the  defsidants  was  not  in  prop- 
er condition,  and  by  reason  thereof  Ndson 
was  Injured,  these  facts  alone,  in  the  absrace 
of  other  evidence  to  show  that  the  defect 
originated  without  the  fault  of  the  companies, 
afford  a  prima  fade  presumption  of  ne^ 
fSen.ce.  In  such  cases  the  doctrine  of  res  ipsa 
loquitur  ('a  simple  question  of  common  watae* 
[Whlttaker^  Smith  on  Neg.  4281)  fairly  ap- 
plies." 

It  Is  true  that  in  Nelson's  Case  the  wire 
wlilch  did  the  harm  had  been  hanging  down 
for  about  two  weeks,  dnrii^  at  least  a  por- 
tion of  which  time  it  had  been  charged  with 
a  current  of  electricity,  but  in  many  adjudi- 
cated cases  and  text-books  it  has  been  held 
that  the  mere  fact  that  a  live  tiectric  wire 
falls  down  upon  a  public  street  over  which  It 
has  been  suspended,  and  Injures  a  poaon 
lawfully  there.  Is  prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  owner  of  the  wire, 
Newark  B.  L.  &  P.  Co.  v.  Ruddy,  supra ;  He- 
bert  V.  Lake  Cbas.  I.  L.  ft  W.  Co.,  Ill  La. 
622,  35  South.  781,  64  U  B.  A.  101.  100  Am. 
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St  Rep.  506 ;  Snyder  t.  Wheeling  "Elec  Co., 
43  W.  Ya.  661,  28  S.  B.  733,  39  Ia  R.  A.  499, 
64  Am.  St  B^.  922;  Denver  Con.  Elec.  Co. 
T.  SlmpBon,  21  Colo.  371.  41  Fac.  490,  31  L.  R. 
A.  666;  ttoyd  T.  Portland  Qen.  Elec.  Co..  40 
Or.  126,  66  Pac.  676,  Q7  L.  R.  A.  619;  Thomas 
V.  W.  U.  Tel.  Oo.,  100  Mass.  166 ;  Jaggard  on 
Torts,  864  ;  2  Cooley  on  Torts  (3d  Ed.)  1428; 
Joyce  on  Electric  Law,  |  606;  Elliott  on 
Roads  and  Streets,  |  820.  Some  ot  these 
authorities  rest  the  position  taken  by  them 
upon  the  familiar  doctrine  asserted  In  Scott 
T.  London  ft  St  R.  Docks  Ca.  S  Hnrlst  &  C. 
596:  "There  must  be  reasonable  evidence  of 
negligence.  Bat  where  the  thing  Is  shown  to 
be  under  the  management  of  the  defendant 
or  hts  servants,  and  the  accident  Is  such  as 
In  the  ordinary  course  of  things  does  not 
happen  if  those  who  have  the  management 
use  proper  care.  It  affords  reasonable  evi- 
dence. In  the  absence  of  explanation  by  the 
defendants,  tiuit  the  accident  arose  from 
want  of  care."  The  same  pro{>08ltlon  was 
asserted  In  the  well-known  case  of  Byrne  v. 
Broadley,  2  Hurlst  ft  a  722,  which  was  re- 
lied on  by  us  In  Nelson's  Case,  and  was  rec- 
ognized by  ns  In  cases  for  injuries  caused  by 
a  brick  fallli^  from  a  house  abutting  on  a 
highway  In  Marray  v.  McShan^  62  Md.  217, 
86  Am.  Rep.  367,  Decola  v.  Cowan,  102  Md. 
551,  62  Atl.  1026,  Strasburger  v.  Togel,  lOS 
Md.  85,  63  Atl.  202,  and  In  the  case  of  cross- 
ties  falling  from  a  moving  railway  car  on 
which  they  were  being  transported  in  Howser 
V.  a  &  P.  R.  R.  Co.,  80  Md.  146.  30  AtL  906, 27 
r..  B.  A.  164,  46  Am.  St.  Rep.  832.  The  ex- 
ceedingly dangerous  charactra  ot  live  ^ectrlc 
wires  lends  force  to  the  strict  ai^llcatlon  of 
this  rule  of  law  to  acddwts  occnrrlng 
through  contact  with  such  wires  when  out  of 
proper  condition  or  of  their  proper  i)lace. 

In  view  of  the  exceedingly  dangerous  char- 
act^  of  electric  light  and  power  wires,  and 
the  peril  to  which  their  suspoision  over  the 
public  streets  exposes  the  public  who  con- 
stantly traverse  and  use  the  streets,  we  think 
It  both  Just  and  reasonable  to  hold  that  the 
Injury  of  a  person  upon  ttie  surface  of  the 
street  by  contact  with  a  hangli^  or  fallen 
wire  of  that  character.  In  Itself,  if  unexplain- 
ed. atTords  sof&clent  prima  facie  evidence  of 
negligence  on  the  part  of  the  owner  of  the 
wire  to  entitle  the  plaintiff  to  go  to  the  Jury 
In  an  action  for  damages  for  the  injury.  In 
our  opinion  the  evidence  offered  by  the  ap- 
pellant as  plaintiff  In  the  case  before  us  was 
sufficient  to  raise  such  a  prima  facie  pre* 
sumption  of  negligence  against  the  aj^llee 
company  as  to  call  for  an  explanation  from 
It  and  therefore  sufficient  to  carry  the  case 
to  the  Jury,  and  that  the  learned  Judge  be- 
low erred  in  granting  the  defendant's  prayer. 
Of  course,  upon  a  retrial  of  the  case,  the 
company  as  defendant  will  be  permitted  to 
rebat  the  presumption  of  negligence,  and 
show  by  any  lawful  evidence.  If  It  can  do  so. 


that  It  has  fully  discharged  its  duty  to  the 
public  In  the  erection  and  maintaiance  of  its 
wires,  and  upon  the  merits  of  the  case  as  it 
shall  then  be  presented  tiie  Jury  can  de- 
termine. 

The  Jndgmrait  appealed  from  will  be  re- 
versed, and  the  cause  remanded  tm  a  new 

trial. 

Judgment  reversed,  with  oosti,  and  case 
remanded  for  new  trlaL 


PLEASANTS  v.  McEENNBT  et  al. 
(Court  of  Ai^KaU  of  Maryland.  Jan.  18,  1900.) 

1.  Wills  (|  4^*)— Pbobatb— Wnx  Odntbst— 
Jdbisdiotion  or  OaFHAns*  Coubv. 

The  judgment  of  the  orphans*  court  In  a 
contest  of  tlie  validity  of  a  will  is  a  judgmeot 
in  rem  of  a  court  of  competent  Jorlaoiction 
directly  upon  the  sabject-matter  of  tbe  contro- 
veisy,  whi(di  conclasirely  determines  the  qnee- 
don  at  issue  as  to  all  persons,  whether  parties 
or  not. 

[Ed.  Note.— For  other  cases,  see  WlUii  Dea 

Dig.  I  432.*] 

2.  Wills  (I  318*)— Fbobatb— Wnx  Coimsx— 
Heabino—Subuission  or  Issoas  to  Jcbt- 

ErFEOI  or  PlNOINGS. 

Tb9  purpose  of  sending  Issues  to  a  court 
of  law  for  trial  in  a  will  contest  pursuant  to 
Code  Fob.  Geo.  Laws  1904,  art  931  |  254,  be- 
ing to  advise  the  orphans'  court  of  the  ucts. 
while  the  Jury's  findings  on  the  issues  submitted 
may  not  det^mine  the  validity  of  the  will,  they 
are  conclusive  upon  the  orphans*  court,  and, 
when  they  neceBaarlly  determiue  the  invaUdity 
<^  the  win,  the  judgment  must  conform  thereto. 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent 
Dig.  fit  752,  754;  Dec.  Dig.  f  818.*] 

3.  Wills  (I  318*)— Pbobatb— I^xai^Subuis- 
sion  or  IssnsB  to  Jdbt— Ermrr  or  Sub- 

HIBSION. 

When  issues  are  sent  to  a  law  court  by  the 
orphans'  court  in  an  action  to  contest  the  valid- 
ity of  a  will,  the  law  court  can  only  submit 
the  issues  for  determlnatlmi  without  regard  to 
whether  they  are  property  presented  in  the  or- 
phans' court. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  762;  Dec  Dig.  |  818.*] 

4.  Wills  (i  263*)  —  Fbobats— Goktcst— Pab- 
TIXB— ExBonroB. 

While  the  executor  was  a  proper  party  to 
proceedings  to  contest  the  valloity  of  the  will 
before  the  issuance  of  letters,  he  was  not  a 
necessary  party  thereto,  either  in  his  capacity 
of  executor  or  of  ndmiidstrator  pendente  lite. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  i  263.*] 

5.  EZECUTOBB  AlfD  AOUINISTKATOBS  (fi  111*)— 

Actiorb— Will  Contbst— Costs  or  Defend- 

nro  Will. 

While  an  executor  Is  a  proper  party  to  pro* 
ceediugB  to  contest  tbe  validity  of  a  wIlL  he 
must  defend  the  will  at  his  own  expense,  where 
the  contest  occurs  before  the  issoance  of  letters. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  I  451;  Dec  Dig.  i 
111.*] 

6.  WnxB  ft  336*)— Pbobat«— Will  Contest^ 
Tbial— Waiveb  or  Ibbeoulabitiis. 

Where  an  executor,  though  he  filed  his  an- 
swer to  the  caveat  In  a  contest  of  the  will,  was 
dismissed  in  May,  1907,  and  made  no  effort  to 
be  reinstated  as  a  party,  even  when  the  issues 
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wexe  nads  and  rabmitted  to  a  jury  five  moatbs 
thereafter,  and  objected  for  the  first  time  after 

Terdlct  In  the  law  court  was  rendered  and  re- 
newed hia  objections  in  the  orphans'  court,  but 
his  petition  therein,  filed  in  April,  1908,  did  not 
state  that  he  oEdy  recently  learned  of  hla  dia- 
mlasal.  or  that  it  was  obtained  by  frand,  he 
cannot  object  to  the  proceedings  after  his  dis- 
missal even  if  they  were  irregular ;  a  mere  gen- 
eral allegation  tfaat  the  proceedings  were  col- 
lusive being  insufficient. 

JEd.  Note.— For  other  cases,  see  Wills,  Dee. 
Die  I  386.*] 

7.  Afpbai.  and  Bbbob  (I  790*)— DincnsAL— 

Deut  In  TBANSHiTTiNa  Reookd— Affida- 
vit. 

A  motion  to  dismiss  an  appeal  because  of 
delay  In  transmitting  the  record  will  not  be  con- 
ddered,  where  it  does  not  appear  from  the  atfi- 
davlts  filed  whether  the  delay  was  caused  by  the 
register  or  by  appellant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  799.*] 

Appeal  from  Orpliuu'  Court  of  Baltioiore 
Olty;  Myer  J.  Block  and  Harry  a  Qaltber, 
Judges. 

Petition  by  Rldiard  H.  Pleasants  against 
William  O.  HcKenney  and  otliers,  praying 
that  the  orphans'  court  refrain  from  recelv* 
ing  or  actli^  npon  findings  on  Issues  submit- 
ted to  a  jury  In  a  will  contest  From  an  oi^ 
der  dismissing  the  petition,  and  refusing 
iwolnte,  pursuant  to  the  findings,  petitioner 
appealed.  Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BBI8C0E. 
PBABCB,.  SCHMUCKBR,  BCRKB;  WORTH- 
INGTON,  and  HENRT,  JJ. 

Richard  H.  Pleasants  and  John  S.  Semmea. 
for  appellant  J.  Oookman  Boyd,  for  appel- 
lees. 

WOUTHINOTON,  J.  Mrs.  HUen  McKen- 
ney,  of  Baltimore  city,  died  on  March  9, 1907, 
leaving  a  paper  writing,  dated  June  25,  1897, 
purporting  to  be  her  last  will  and  testament, 
in  which  paper  writing  Richard  H.  Pleasants, 
Uie  appellant,  was  named  as  executor.  On 
March  16,  1907.  Mr.  Pleasants  exhibited  and 
filed  this  alleged  will  in  the  orphans'  court  of 
Baltimore  city  for  the  purpose  of  probate. 
Three  days  later^-that  hi,  on  March  IS,  1907, 
— before  the  alleged  will  had  been  admitted 
to  probate,  a  formal  cavrat  was  entered  there- 
to by  Mrs.  McSenney's  two  sons.  William  O. 
McKenn^  and  George  J.  McKenney.  The 
caveat  alleged,  among  other  things,  that  the 
paper  writing  dated  June  6,  1897,  purporting 
to  be  the  last  will  and  testament  of  Ellen 
McKenney,  was  not  the  last  wUI  and'  testa- 
ment of  Ellen  McKenney,  but  that  said  Ellrai 
McKenney  died  int^tate.  There  were  also 
allegationa  of  fraud,  undue  influence,  want 
of  mental  capacity,  and  want  of  proper  ex- 
ecution of  the  alleged  will.  The  appellant 
and  Mrs.  Emma  Hedlan,  the  only  snrvlTlng 
daughter  of  Mrs.  Ellea  McKenney,  were 
made  caveatees,  and  by  citation  from  the 
court  required  to  answer  the  premises.  It 
may  be  well  here  to  state  that,  by  the  pro- 


TiBlons  of  the  alleged  will,  a  share  of  Mrs. 
McSenney's  property  was  given  to  her  only 
daughter,  Mrs.  Emma  Hedlan,  a  legacy  of 
$100  to  a  Mrs.  Mary  L.  Foley,  and  of  the  re- 
sidue one  half  was  given  to  her  son  WllllHm 
O.  McKenney,  above  named,  absolutely,  and 
the  other  half  to  Edward  I.  Hedlan,  in  trust 
for  the  benefit  of  her  son  George  J.  McKen- 
ney for  life,  and  after  his  death  to  be  divid- 
ed amongst  his  children.  On  April  10.  1907, 
the  appellant,  Richard  H.  Pleasante,  as  at- 
torney for  the  executor,  filed  his  answer  to 
the  caveat,  denying  that  Ellen  McKenney 
died  Intestate,  but  averring  that  she  duly 
and  properly  executed  the  paper  writing  pur- 
porting to  be  her  wlU,  dated  Jmie  25,  1897, 
when  of  sound  and  vigorous  mind  and  'body 
and  fully  capable  of  executing  a  valid  deed 
or  contract  On  May  18,  1907,  the  attorneys 
for  the  caveators  filed  the  following  order: 
"Mr.  Register:  Enter  the  petition  and  caveat 
of  William  O.  McKenney  and  George  J.  Mc- 
Kenney. as  againat  Richard  B.  Pleasants, 
dismissed."  On  May  27,  1907,  the  Joint  and 
several  answer  of  Emma  HMIan,  Mary  L. 
Foley,  and  Edward  I.  Hedlan,  trustee,  was 
filed,  neither  admitting  nor  denying  the  alle- 
gations of  the  caveat,  but  submitting  their 
rights  to  the  protection  of  the  court,  and  con- 
senting to  the  passage  of  such  order  in  the 
premises  as  should  be  proper.  On  October 
15,  1907,  issues  were  framed  In  the  orphans' 
court  of  Baltimore  city,  and  sent  to  the  su- 
perior court  of  that  city  for  trial  before  a 
jury.  By  ordar  of  the  orphans*  court,  Wil- 
liam O.  McKenney  and  George  J.  McKenney 
were  made  plalntitr&  at  the  trial  of  the  Is- 
sues, and  Emma  Hedlan.  Mary  U  Foley,  and 
Edward  I.  Hedlan,  trustee,  defendants  at 
such  trial.  The  Issues  were  six  in  number, 
and  of  the  following  purport : 

(1)  Was  the  paper  writing  dated  the  5th 
day  of  June,  1897,  purporting  to  be  the  last 
will  and  testament  of  Ellen  McKenney,  sign- 
ed by  her.  or  some  other  person  lu  her  pres- 
ence, and  by  her  expressed  direction,  and  at- 
tested and  subscribed  In  the  presence  ot  two 
or  more  creditable  witnesses? 

(2)  Was  the  same  read  to  her  or  by  her.  or 
known  to  her  at  or  before  the  time  of  the 
alleged  execution  there<tft 

(3)  Was  the  execution  thereof  procured  by 
fraud? 

(4)  Was  the  execution  thereof  procured 
undue  infiuence? 

<5)  Was  she  then  of  sound  and  dlspoataig 
mind? 

(6)  Was  said  paper  writing;  dated  June  8w 
1897,  and  purporting  to  be  the  last  will  and 
testamrait  of  Ellen  McKenney,  revised  hf 
her  subsequent  to  the  execution  thereof? 

The  Issues  were  submitted  to  the  jmj  in 
the  superior  court  on  March  30,  190S,  and  a 
verdict  rendered  In  favor  €t  the  mental  ca- 
pacity of  Mrs.  McKom^  and  of  tlie  due  ex- 
ecution of  the  paper  writing  of  June  5,  1887, 


*For  otber  «mm  see  wm*  topio  and  lecuoa  NUUBBR  In  Dee.  *  Am.  Diss.  1907  to  date,  A  Bqioiter  latew 
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also  flndliig  no  fraud,  or  tindue  Inflaence  or 
want  of  mental  capacity,  bat  that  said  paper 
writing  porportlng  to  be  tbe  last  will  and  tes- 
tament of  Bllen  McKenney  had  been  revoked 
by  her  robsequent  to  the  execution  thereof. 
The  appellant,  as  will  be  seen,  was  not  a  par- 
ty  to  these  proceedings,  but  on  Mardi  23, 1907, 
three  days  after  the  rendition  of  the  verdict, 
he  filed  a  motion  In  the  superior  court  re- 
questing It  "not  to  certify  the  findings  of 
the  jury  to  the  orphans*  court"  Notwith- 
standing these  objections,  the  findings  of  the 
Jury  were  finally  transmitted  to  tbe  orphans* 
court  on  April  4,  1908.  On  the  same  day— 
that  is,  on  April  4.  1908— the  appeUant  filed 
a  petition  in  the  orphans'  court  praying  tbat 
court  "not  to  receive  or  act  upon  tiie  findings 
of  the  Jury,"  for  tbe  following  reasons,  in 
brief : 

(1)  Because  the  findings  were  had  in  refer- 
ence to  a  paper  writing  dated  Jnne  S.  1897, 
while  the  paper  filed  puiportlng  to  be  the 
last  will  and  testament  of  EUlen  McKenney 
was  dated  June  2S,  1897. 

<2)  Because  the  issues  sent  to  the  superior 
court  wwe  not  raised  by  the  pleadings. 

<3)  Because  the  omission  of  the  name  of 
nichard  H.  Pleasants,  executor,  as  a  party 
to  the  proceedings,  at  the  trial  of  the  issues 
in  the  superior  court,  was  a  fatal  omission. 

(4)  Because  there  was  no  real  contest  In 
tbe  superior  court  as  the  answer  of  the  de- 
fendants as  caveatees,  neither  admitting  nor 
denying  the  allegations  of  tbe  caveat,  raised 
DO  issues  whatever. 

(6)  Because  the  appellant  had  been  tilm- 
inated  by  a  dismissal  of  the  caveat  as  to 
blmself,  and  all  the  proceedings  thereafter 
were  had  without  notice  to  him,  and  that  the 
entire  proceedings  were  the  result  of  coUu- 
Bion. 

On  April  20,  1908,  the  caveators  filed  their 
answer,  denying  the  right  of  the  appeUant 
to  be  considered  a  party  In  the  cause,  or  as 
being  entitled  to  object  to  any  proceedings 
had  or  to  be  bad  therein,  alleging  tiiat  the 
error  In  the  date  of  the  paper  passed  upon 
by  the  Jury  was  merely  a  clerical  error,  and, 
as  the  paper  of  date  June  25tli  was  oCFwed 
Id  evidence,  the  findings  of  the  Jury  were  up- 
on that  prayer,  that  the  Issues  were  proper- 
ly framed  upon  the  pleadings  in  the  orphans' 
cour^  and  that  tbe  parties  to  the  caveat  were 
the  proper  parties,  and  denying  that  there 
was  no  real  contest.  On  April  23,  1908, 
Emma  Hedlan.  Mary  L.  Foley,  and  Edward 
I.  Hedlan,  trustee,  filed  their  answer  to  the 
petition  of  the  appellant,  denyli^  that  he 
had  any  standing  whatever  to  be  beard  In  the 
orphans*  court  In  the  premises,  averring  that 
aU  tbe  necessary  and  proper  parties  were  par- 
ties to  the  proceedings  In  the  superior  court, 
admlttlDg  tbat  they  had  been  advised  that 
upon  the  undieputable  facts  of  the  case 
the  paper  writing  of  date  June  25,  1807. 
bad  been  revoked,  and  denying  all  and  sin* 
gnlar  the  other  allegations  of  the  appellant's 
petition.    Tbe  petition  and  answers  were 


all  sworn  to,  but,  so  far  aa  the  record  dis- 
closes, no  testimony  In  support  ctf  the  al- 
legations of  either  the  petition  or  of  the  an- 
swers thereto  was  adduced.  Subsequently 
on  June  29. 1908,  all  the  parties  to  the  caveat 
proceedings,  to  wit,  Bmma  Hedlan,  Mary  L. 
Foley,  Edward  I.  Hedlan,  trustee,  George  J. 
McKenney,  and  William  McKenney,  moved 
to  dismiss  the  appellant's  petition  (1)  because 
the  petitioner  had  no  interest  In  the  contro- 
versy ;  (2)  because  no  letters  testamentary  had 
been  granted  to  the  said  Richard  H.  Pleas- 
ants. On  the  31st  day  of  July,  1908,  the  or- 
phans* court  passed  an  order  dlsmlaskig  the 
appellant's  petition,  and,  acting  on  the  find- 
ings of  the  Jury  to  the  efTect  that  the  pai>er 
writing  propounded  as  and  for  the  last  will 
and  testament  of  Ellen  McKenney  had  been 
revoked  by  her  subseQueutly  to  Its  date,  re- 
fused probate  thereof.  From  this  actton  of 
the  orphan^  court,  the  petitioner,  Bldiard  H. 
Pleasants,  brings  this  appeal 

It  should  he  here  stated  that  pending  the 
caveat  proceedings  tbe  appellant  was  ap- 
pointed administrator  pradente  llto  of  the 
estate  of  Ellen  McKenney,  deceased,  though 
no  claim  of  right  to  participate  in  the  caveat 
proceedings  seems  to  have  been  made  on  that 
ground. 

While  tbe  briefs  of  the  counsel  for  the  re- 
spective parties  present  several  questlonB  for 
our  consideration  which  were  elaborately  dis- 
cussed at  bar,  we  think  we  need  only  consid- 
er one  of  these  questions,  and  that  is  wheth- 
er or  not  tbe  appellant  either  In  his  Individ- 
ual caiMcity  or  as  administrator  pendente 
lite  was  a  necessary  party  to  the  proceed- 
ings connected  with  the  caveat  of  the  alleg- 
ed will.  In  this  connection  it  should  be  re- 
membered that  a  contest  In  the  orphans' 
court,  involving  the  validity  of  a  paper  writ- 
ing purporting  to  be  a  vrill,  is  a  proceeding  in 
rem  in  which  all  persons  interested  may  ap- 
pear and  be  beard  upon  tbe  question,  and 
that  the  order  of  the  orphans'  court  Is  the 
Judgment  of  a  court  of  competent  Jurisdiction 
directly  upon  the  subject-matter  In  controver- 
sy. Worthlngton  v.  Glttlngs,  6ft  Md.  642. 
When  a  decision  Is  made  between  opposing 
parties  in  such  a  contest,  It  Is  a  Judgment  in 
rem  conclnslvely  establishing  either  the  va- 
lidity or  Invalidity  of  the  alleged  will.  Em- 
mert  v.  Stouffer.  64  Md.  543,  8  Atl.  293,  6 
Atl.  177.  The  purpose  of  sending  Issu^  to 
a  court  of  law  for  trial  under  Oode  Pub. 
Gen.  Laws  1901,  section  254  of  article  93, 
is  to  enable  tbe  orphans'  court  to  advise 
itself  of  the  real  facts  of  the  case.  These 
when  found  by  Uie  Jury  are  conclusive, 
and  the  orphans'  court  has  no  discretion, 
but  must  ^ter  the  Judgment  In  conformity 
with  the  findii^  of  the  jury,  ^umwalt  v. 
Sumwalt,  62  Md.  388.  The  proceedings  are, 
however,  all  the  while  within  the  probate 
powers  of  the  orphans'  court  Warford  t. 
Calvlii.  14  Md.  632.  Though  the  Jury  may 
find  affirmatively  or  negatively  on  the  ques- 
tions submitted,-  yet  such  finding  may  not 
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determine  the  Talldity  of  the  will,  for  there 
may  be  facts  outside  of  the  verdict  and  not 
Inconsistent  therewith  which  will  decide  the 
gneatton,  but,  when  the  Jury  find  a  fact 
which  necessarUy  determines  the  invalidity 
of  the  will,  the  orphans*  court  are  Impera- 
tively required  to  enter  up  jndgment  In  con- 
formity thereto,  and  the  granting  of  any  oth- 
er Issue  would  be  a  wholly  useleBs  and  nuga- 
tory act  Pegg  V.  Worfoid,  4  Md.  385 ;  Price 
V.  Taylor,  21  Md.  S56.  When  issues  are  sent 
by  the  orphans'  court  to  a  court  of  law,  the 
province  of  the  latter  court  Is  simply  to  sub- 
mit to  the  Jury  the  determination  of  the  is- 
sues without  reference  to  whether  they  were 
properly  presented  by  proceedings  In  the 
orphans*  court.  Cooke  v.  Cooke,  29  Md.  538. 
Whether  all  persons  interested  in  the  will 
are  actual  parties  or  not,  the  finding  of  the 
Jury  Is  binding  and  conclusive  npon  them  as 
to  all  questions  covered  by  the  Issues  actual- 
ly submitted  to  the  Jury  for  Its  determina- 
tion. Worthington  v.  Gittlngs,  supra.  There 
is  no  doubt  but  that  a  person  named  as  the 
executor  of  a  paper  writing  purporting  to  be 
a  will  has  such  an  interest  in  the  proceedings 
relating  to  Its  probate  as  entitles  him  to  be 
made  a  party  to  any  contest  in  regard  there- 
to, but,  where  a  caveat  is  filed  and  the  con- 
test takes  place  before  probate,  the  person 
named  as  executor  must,  If  he  desires  to  de- 
fend the  will,  do  so  at  bis  own  cost  and  ex- 
pense. Townshend  v.  Brooke,  9  Oill,  00; 
Gorton  v.  Perkins,  63  Md.  089,  3  Atl.  291.  He 
cannot  therefore  be  regarded  as  a  necessary 
party  to  such  proceedings  In  his  IndiTldual 
capacity,  where  the  contest  takes  place  be- 
fore letters  testamentary  have  been  granted 
to  him. 

Aa  to  the  necessity  of  the  appellant's  being 
made  a  party  to  the  proceedings  as  admin- 
istrator pendente  lite,  this  court  In  a  recent 
case  in  a  very  satisfactory  opinion  by 
Schmucker,  J.,  held  that:  "It  Is  not  the  duty 
In  this  state  of  an  administrator  pendente  lite 
to  conduct  at  the  expense  of  the  estate  a  liti- 
gation to  establish  an  alleged  will  of  the  de- 
cedent or  to  defend  caveats  to  papers  pur- 
porting to  be  wills.  The  contest  in  such  liti- 
gation is  between  the  next  of  kin  and  the 
parties  claiming  under  the  alleged  wills." 
Harrison  v.  Clarke,  95  Md.  313,  52  Atl.  614. 
So  that  neither  In  hla  own  right  nor  aa  ad- 
ministrator pendente  lite  was  the  appellant 
a  necessary  party  to  the  litigation  concerning 
the  validity  of  the  alleged  will.  It  is  true 
that  In  his  own  right  as  the  person  named  as 
executor  he  bad  such  an  Interest  in  the  sub- 
ject-matter of  the  litigation  as  ^titled  him, 
if  he  desired  to  defend  the  alleged  will,  to  be 
made  a  party  to  the  proceedings,  but  al- 
though he  filed  his  answer  to  the  caveat  as 
attorney  for  the  executor,  and  was  therefore 
In  the  case  as  an  attorn^  as  well  as  In  his 
own  r^ht,  yet  from  the  date  of  his  dismiss- 
al on  May  18,  1907,  tUI  October  15.  1907, 
when  the  issues  were  made  np  and  sent  to  the 


superior  court  for  trial,  be  made  no  effort  to 
have  himself  reinstated  as  a  party  to  the  lit- 
igation, although  it  would  seem  that  by  the 
exercise  of  ordinary  vigilance  he  would  bare 
discovered  the  fact  of  his  dismissal  l>efore 
the  Issues  were  made  up.  And  even  after  the 
record  was  transmitted  to  the  superior  court, 
and  the  trial  was  proceeded  with  there,  he 
seems  to  have  stood  by  and  allowed  the  case 
to  be  conducted  to  a  conclusion  In  that  court, 
and  then,  after  verdict  rendered,  for  the 
first  time,  interposed  objections  to  further 
proceedings  in  the  case.  Whilst  courts  are 
ever  ready  to  aid  vigilant  suitors,  they  wlU 
not  encourage  laches.  These  (Ejections,  be- 
ing unavailing  In  that  court,  were  renewed 
by  his  petition  filed  In  the  orphans'  court  a 
few  days  later;  that  Is,  on  ^ril  4,  1908. 
In  this  petition  it  Is  not  alleged  that  he  then 
only  recently  obtained  knowledge  of  his  dis- 
missal as  a  party  defendant,  but  only  that 
after  his  dismissal  the  proceedings  bad 
without  notice  to  him.*' 

Had  he  promptly  upon  discovering  the  fact 
of  his  dismissal  filed  his  petition  in  the  or- 
phans' court,  setting  forth  that  sach  dismiss- 
al had  then  only  recently  come  to  his  knowl- 
edge, and  that  the  same  had  been  accomplish- 
ed and  suppressed  by  fraud  and  collusion,  he 
would  upon  proof  of  these  facts  have  be»i 
entitled  to  be  reinstated  as  a  party  defend- 
ant, and  to  have  participated  in  all  the  sub- 
sequent litigation  respecting  the  subject-mat- 
ter of  the  controversy ;  and,  notwithstanding 
the  finding  of  tiie  Jury,  the  orphans'  court 
would  undo-  such  circumstances  have  heen 
Justified  in  rejecting  such  finding,  and  in 
sending  the  issues  to  be  retried  before  a  jury 
with  the  appellant  as  a  party  defendant  to 
the  proceedings.  But  bis  petition  filed  on 
April  4,  1908,  not  only  does  not  state  when 
the  fact  of  his  dismissal  first  came  to  his 
knowledge,  but  neither  does  it  allege  fraud, 
and,  though  It  contains  the  statement  that 
"the  entire  proceedings  were  the  result  of 
collusion,**  yet  it  does  not  set  forth  with  suffi- 
cient particularity  of  what  the  collusion  con- 
sisted, nor  Is  there  any  proof  whatever  to 
sustain  the  diarg&  Even  If  the  proceedings 
be  Irregular  In  any  respect.  In  the  absence  of 
fraud  and  collusion  clearly  alleged  and  prov- 
eu,  the  appellant  had  not  after  the  finding  of 
the  Jury  any  standing  In  court  to  Impeach 
them  or  call  them  In  question.  McCambridge 
V.  Walraven.  88  Md.  378,  41  AtL  028;  Worth- 
ington V.  Gittlngs,  supra. 

After  carefully  examining  the  record  hi 
the  case  and  the  authorities  dted  by  counsel, 
we  can  find  no  ground  for  reversing  the  or^ 
der  of  the  orphans'  court,  dismlssiDg  the  ap- 
pellant's petition  and  rendering  Judgment  on 
the  verdict  of  the  Jury. 

We  have  not  considered  the  motion  to  dis- 
miss the  appeal,  because  it  does  not  dearly 
appear  from  the  affidavits  filed  whether  the 
delay  in  transmitting  the  record  was  attribu- 
table to  the  fault  of  the  register  or  of  the 
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appellant,  and  we  therefore  express  no  opin- 
ion In  regard  to  tiie  legal  qnestton  intended 
to  be  raised  by  snch  motion. 
Order  afflimed,  with  costs  to  the  appellees. 


OLIVER  &  BURB  t.  NOEL  CONST.  CO.  OF 

BALTIMORE  CITY,  " 
(Coart  of  Appeals  of  Mazrland.  Jan.  13,  1909.) 

1.  Contracts  {{  188*)— BniLDiHO  ComRACTB 

— SUBCONTBACrS. 

A  sobcontractor  for  part  of  the  woric  of 
erecting  a  building  muBt  be  held  to  have  con- 
tracted to  do  his  work  according  to  the  Bpeclfi- 
catioDs  of  which  he  knew,  according  to  which, 
as  provided  in  the  original  contract,  the  work 
was  to  be  done. 

[Ed,  Note— For  other  cases,  see  Contracts, 
Cent  Dig.  S  808;  Dec  Dig.  1 188.*] 

2.  SBT-OTF  and  COUHTIBCLAIll  (|  06*)— EF- 
FECT OP  Plea. 

A  plea  of  set-off  does  not  admit  the  cor- 
rectness of  piaintifTs  account;  the  effect  of 
the  general  Issoe  filed  being  to  deny  the  whole 
claim. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  S 127  ;  Dec.  Dig.  9  56.*] 
8.  Fbauds,  Statuix  or  (8  23*)  —  Obioinai. 

Undebtaking. 

Where  defendant  sublet  part  of  its  con- 
Btruction  coutract  to  C.  which,  in  turn,  sublet 
it  to  plaiatitF,  plalatifTs  oral  agreement  with  de- 
fendant, on  fault  being  found  with  its  work,  and 
payment  xefosed,  that  if  defendant  wonld  pij 
C,  BO  that  it  could  pay  plaintiff,  plaintiff  would 
hold  defendant  harmless  against  any  loss  it 
would  thereby  sustain,  was  not  one  of  guaranty 
or  Bnretystiip,  but  a  valid  original  undertaking. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  SS  18, 19 ;  Dec.  Dig.  S  23.*] 

4.  AZTXAJt  AND  BBBOB  (|  1064*)— HABICUBS 

Bbbob. 

Failure  of  an  instmction  to  specify  the  time 
from  which  Interest  might  be  allowed  is  not 
groond  for  reversal;  it  being  reasonably  cer- 
tain no  injury  resulted. 

[Ed.  Note.— For  other  cases,  see  Amieal  and 
Brror,  Cent.  Dig.  fi  4219;  Dec  Dig.  f  1064.*] 

Appeal  from  Baltimore  City  Conrt;  George 
IC.  Sharp,  Judge. 

Action  by  Oliver  &  Burr,  a  corporation, 
against  the  Noel  Construction  Company  of 
Baltimore  CI^.  Judgment  for  defendant, 
and  plaintiff  appeals.  Alfimoed. 

Ar^ed  before  BOYD,  C.  J.,  and  PEABCE, 
SCHMUCKER,  BURKE,  WOETHINQTON, 
and  THOMAS,  JJ. 

BIgnal  W.  Baldwin  and  Richard  M.  Dnvall, 
fbr  appellant  R.  Howard  Bland  and  J. 
Kemp  Bartlett,  for  appellee. 

BURKE,  J.  This  Is  the  pla'lntllTs  appeal 
frcHU  a  Judgment  entered  against  It  in  the 
Baltimore  city  court  The  declaration  con- 
tains the  comm<m  counts  only,  to  which  the 
defendant  pleaded  the  general  issue  pleas  up- 
on which  issue  was  Joined.  Subsequently,  by 
leare  of  court,  the  defendant  filed  a  plea  of 
set-ofiC  to  which  a  replication  was  filed  and 
IflBue  Joined.  An  Itemized  account  was  filed 
with  the  narr.,  by  which  it  appears  that  the 


suit  was  brought  to  recover  the  sum  of  $2,- 
151.21  alleged  to  be  due  the  plaintiff  by  the 
defendant  on  account  of  certain  work  which 
will  be  presently  alluded  to.  It  appears  from 
the  bin  of  particulars  filed  by  the  defendant 
with  Its  plea  of  set-off  that  the  plaintiff  is 
Indebted  to  it  In  the  sum  of  $4,162.75.  The 
trial  resulted  In  a  verdict  In  favor  of  the 
defendant  for  $934.82,  upon  which  final  Judg- 
ment was  entered.  It  Is  from  this  Judgment 
that  the  appeal  before  us  Is  taken.  The 
questions  of  law  raised  upon  the  recwd  are 
simple;  but  there  Is  very  great  conflict  in 
the  testimony. 

Only  one  bill  of  exceptions  Is  brought  up 
by  the  appeal,  and  that  relates  to  the  ruling 
of  the  court  on  certain  prayers  presented  at 
the  close  of  the  whole  case.  With  the  weight 
of  evidence  and  the  credibility  of  the  wit- 
nesses we  have  nothing  to  do,  as  those  mat- 
ters were  exclusively  for  the  Jury,  and.  If  the 
case  was  fully  and  fairly  submitted  to  the 
Jury  under  the  granted  prayers,  the  Judgment, 
must  be  affirmed.  It  Is  not  necessary  In  or- 
der to  dispose  of  the  case  to  indulge  in  a 
minute  discussion  of  the  evidence.  It  will  be 
sufficient  to  consider  Its  general  purport  and 
effect  The  record  shows  that  In  1902  Edgar 
M.  Noel  and  Daniel  W.  Thomas  entered  into 
a  contract  with  the  Uulted  States  govern- 
ment for  the  constmctlon  of  certain  build- 
ings at  the  Naval  Academy  at  Annapolis. 
This  contract  was  assigned  to  the  Noel  Con- 
struction Company,  the  appellee,  a  corpora- 
tion organized  to  finance  the  work.  This 
work  was  to  be  done  In  accordance  with  elab- 
orate and  detailed  specifications  furnished  by 
the  govonment  The  Noel  Constmctlon  Com- 
pany snblet  the  contract  for  the  flreprooflng 
of  the  cadets'  quarters  building  to  the  Colum- 
bian Flreprooflng  Company  of  Pittsburg, 
which.  In  turn,  sublet  their  contract  to  Oliver 
&  Burr,  the  appellant  a  New  Tork  corpora- 
tion, and  this  last-named  company  proceeded 
under  the  contract  to  do  the  work.  The  con- 
tract of  the  Pittsburg  company  which  was 
sublet  to  the  appellant  was  for  the  metal 
partitions  on  certain  floors  of  the  cadets' 
building.  Later  the  government  decided  to 
raise  the  roof  of  this  building  and  add  a 
fourth  floor.  The  contracts  for  the  metal 
lathing  and  hung  celling  were  made  directly 
between  the  appellant  and  appellee.  On  Octo- 
ber 9,  1903,  the  appellant  wrote  to  the  ap- 
I>ellee  proposing  "to  furnish  and  put  In  place 
all  the  metal  furring  required  by  the  plans 
and  specifications  of  Mr.  E.  Flagg,  architect 
for  the  cadets*  quarters  building  at  AnnaiKK 
lis,  Md.,  includti^  paragraphs  875  to  877,  In- 
clnslve,  and  all  other  paragraphs  therein  re- 
ferred to  for  the  sum  of  seventy-five  hundred 
($7,500)  dollars;  subject  to  contract  that 
may  be  mntually  agreed  upon."  This  pro- 
posal was  accepted  by  the  appellee  in  a  let> 
ter  to  the  appellant  of  that  date.  By  letter 
of  October  31,  1903,  the  appellant  proposed 
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to  furnish  and  erect  partitions  on  the  top 
floor  of  this  building  for  the  sum  of  $5,900, 
and  the  suspended  celling  for  $4,700.  This  of- 
fer was  accepted  by  letter  of  February  18, 1904. 
The  appellant  at  the  time  these  contracts 
were  made  was  engaged  in  doing  the  same 
character  of  work  on  the  building  under  his 
contract  with  tbe  Pittsburg  company,  and  be 
proceeded  with  the  work  under  all  the  con- 
tacts. The  contract  for  tbe  work  of  plas- 
tering to  be  done  In  this  building  was  sub- 
let by  the  general  contractor  to  Harwell  & 
Gantlin,  and  the  manner  In  which  their  work 
was  done  presented,  as  will  be  seen,  one  of 
the  Important  questions  of  fact  for  the  con- 
sideration of  the  jury.  As  the  main  ques- 
tions in  this  controversy  concern  the  steel 
studding  and  lath  partitions  and  the  plaster- 
ing. It  is  necessary  at  this  point  to  refer  to 
the  parts  of  tbe  specifications  which  provide 
for  that  work. 

A  question  was  made  during  the  trial  as 
to  the  duty  of  the  appellant  to  do  c«taln 
painting  for  which  the  defendant  claimed  an 
allowance  in  his  plea  of  set-off.  Tbls  ques- 
tion was  raised  by  tbe  plaintlfTs  eighth  pray- 
er, which  was,  however,  abandoned  in  this 
court,  and  It  will  not  be  necessary  to  con- 
sider the  paragraph  of  the  specifications  pro- 
viding for  that  work.  The  paragraphs  of  the 
specifications  relating  to  metal  and  lath  par- 
titions and  to  the  plastering  are  as  follows: 

"(838^  The  partitions  for  toilet  and  bath- 
rooms in  basement  of  wings  and  In  ground 
floor  of  stair  towers,  and  partitions  In  roof 
i^ace  over  Memorial  Hall,  extending  from 
top  of  celling  light  up  to  skylight  curb,  are 
to  be  constructed  of  Iron  or  steel  studding 
and  metal  bath  for  2  in.  solid  plaster  finish. 
Studding  to  consist  of  1  in.  or  9i  iii.  steel 
channels  as  height  or  location  may  require, 
spaced  10  in.  on  centers  and  secured  at  bot- 
tom and  top  to  the  concrete,  Iron  or  other 
construction  by  clamps  or  angles,  and  proper- 
ly braced  or  stiffened  where  so  required. 
The  partitions  Inclosing  basement  stairs  In 
the  two  stair  towers  are  to  extend  from 
ground  floor  np  to  and  properly  finish 
against  bottom  of  stair  string  above." 

"(888)  All  plastering,  except  as  hereinafter 
otherwise  specified,  is  to  be  beat  three  coat 
work  of  lime  mortar  mixed  in  proper  propor- 
tion to  give  the  best  results.  The  mortar  for 
scratch  and  brown  coats  Is  to  be  gauged  with 
Portland  cement  using  one  half  of  a  barrel 
of  cement  to  each  cubic  yard  of  mixed  mor- 
tar for  brick,  terra  cotta,  block  and  concrete 
surfaces,  and  not  less  than  three  quarters 
of  a  barrel  for  lath  surfaces." 

The  platntUC  must  be  held  to  have  under- 
taken to  do  all  the  work  contracted  for  upon 
the  buUdlng  In  accordance  with  tbe  specifica- 
tions. Mr.  Oliver  was  aware  of  the  speclfi- 
cattons,  and  was  no  doubt  familiar  with  their 
requirements ;  otherwise  it  would  have  been 
Impossible  tor  him  to  bid  intelligently  upon 
the  work.  Besides,  bis  proposal  of  October 
9,  1903,  was  to  do  the  work  In  accordance 


with  the  plans  and  specIflcatlonB.  It  would 
be  most  unreasonable  to  suppose  that  it  was 
In  contemplation  of  either  party  that  tbe 
work  could  be  done  in  disregard  of  tbe  plans 
and  specifications,  because  th^  both  knew 
that  work  so  done  would  not  be  accepted 
Mr.  Albert  Oliver,  the  president  of  the  appel- 
lant company,  was  the  only  witness  olTered 
In  chief  In  support  of  the  plainttfTs  case, 
and  he  gave  testimony  trading  to  prove  that 
the  plaintiff  bad  done  the  work  embraced  In 
the  account  filed  with  the  declaration,  and 
that  tbe  defendant  was  Indebted  to  the  plain- 
tiff In  the  full  amount  claimed,  to  wit,  $2,151.- 
21.  He  testified  that  the  whole  trouble  rose 
from  the  plastering  done  by  Barwell  &  Cant- 
lln,  that  the  plaintiff  had  bad  nothing  to  do 
with  the  plastering,  and  that  be  had  warned 
the  plasterers  that  tiiey  were  apolllng  the 
work. 

llie  defendant  offered  evidence  tending  to 
prove  the  following  facts:  That  the  work 
done  by  the  plaintiff  under  its  contract  with 
the  Pittsburg  company  was  not  done  accord- 
ing to  specifications  and  bad  been  condemned 
by  the  government,  and  that  this  was  known 
to  the  plaintiff,  and  that  the  defendant  with- 
held  paymenbi  to  tbe  Columbian  Company, 
which,  In  turn,  withheld  payments  to  the 
plaintiff;  that  the  plaintiff,  being  badly  in 
need  of  money  whldi  It  claimed  was  dne  by 
tbe  Columbian  Company,  agreed  with  the  de- 
fendant over  the  tel^hone  on  May  9,  1904, 
that,  if  It  would  pay  that  company  so  that 
it  could  pay  the  plaintiff,  tbe  plaintiff  would 
hold  the  defendant  harmless  against  any  Iocs 
It  would  sustain;  that  the  Oliver  &  Burr 
Company  would  become  responsible  to  the  de- 
fendant for  any  damage  it  might  sustain; 
that  It  did  pay  the  Columbian  Company  up- 
on the  faith  of  tbls  promise,  and  tliat  that 
company  paid  the  plaintiff;  that  this  agree- 
ment bad  reference  to  the  work  done  by  the 
plaintiff  under  Its  subcontract  with  ttie  Co- 
lumbian Company,  and  was  confirmed  by  let- 
ter of  tbe  plaintiff  dated  May  9. 1901.  It  fnr- 
tbw  offered  evidence  tending  to  prove  that 
the  plaintiff  in  doing  tbe  work  referred  to 
In  the  agreement  bad  not  observed  tlie  re- 
quirements of  the  specifications,  and  that 
the  work  was  entirely  unsatisfactory  and 
was  condemned,  and  that  In  consequence 
thereof  the  d^endant  was  subjected  to  a  loss 
greatly  In  excess  of  the  plaintiff's  claim ;  that 
It  sustained  certain  other  items  of  loss  set 
out  in  the  bill  of  particulars  filed  with  its 
plea  of  set-off.  It  further  offered  evidence 
to  prove  that  the  plastering  was  done  In 
strict  conformity  to  the  requirement  of  the 
specifications  which  has  t>een  herein  quoted 
relating  to  that  work.  In  rebuttal  Bir.  Oliver 
denied  that  he  had  made  tbe  agreement  to  be 
responsible  for  loss  resulting  from  work  done 
under  the  contract  with  the  Oolumblan  Com- 
pany, and  also  disputing  certain  other  allow- 
ances claimed  by  the  defendant,  and  rqieat- 
ed  his  former  statement  that  the  whdle  trouble 
was  doe  to  the  plastering,  in  this  outline  of 
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the  evidence  Is  seen  the  iamies  of  fact  which 
the  Jnry  were  to  decide  as  well  as  the  1^1 
questions  concerning  whldi  the  conrt  was 
asked  to  advise  them. 

The  plaintltr  offered  16  prayers.  The  conrt 
granted  the  plalntUTs  first  and  thirteenth 
prayers,  and  the  defendant's  sixth  prayer. 
It  am«ided  the  defendants  seventh  prayer, 
and  granted  It  as  modified,  and  refused  all 
the  other  prayers.  To  the  granting  of  the 
two  prayers  on  behalf  of  the  defmdant  and 
in  refusing  Its  other  prayers,  the  plaintiff 
excepted.  The  Jury  were  told  by  the  plaln- 
tlfTs  first  prayer  that  if  th^  found  from  the 
evidence  that  the  plaintiff  undertook  to  pro- 
vide the  materials  and  erect  the  steel  stud- 
ding and  lathing  for  the  partitions  on  the 
ground  floor,  and  the  first,  second,  third, 
and  fourth  floors  in  the  cadets'  quarters 
building,  and  the  hung  ceilings  and  extras 
mentioned  In  the  evidence  according  to  tiie 
specifications  therefor,  also  oUered  In  evi- 
dence, and  if  they  shall  find  said  specifica- 
tions and  for  the  prices  motioned  In  the 
plalntlfTs  proposals  and  the  account  offered 
In  evidence,  and  that  said  work  was  perform- 
ed and  materials  furnished  In  all  respects  ac- 
cording to  'said  sfieclficatlons,  that  the  de- 
fendant accepted  said  work  and  paid  the 
wbole  of  said  contract  prices  except  the 
balance  ¥2,161.21,  as  shown  by  said  account, 
then  the  plaintiff  Is  oitltled  to  a  verdict  of 
said  balance  with  Interest  In  the  discretion 
of  the  Jury  from  the  time  said  work  was 
fully  completed,  less  such  sum,  if  any,  as  the 
Jury  may  find  the  plaintiff  agreed  to  deduct 
from  Its  $5,900  proposal  as  testified  to  by  the 
witness  Noel,  and  any  damage  the  Jury  may 
find  resulted  to  tbe  defendant  from  the  with- 
drawal of  the  letter  referred  to  In  the  letter 
of  May  9,  1004,  written  by  Albert  Oliver  to 
the  defendant,  If  the  Jury  shall  find  said  let- 
ter, aad  that  It  contained  the  agreement  be- 
tween the  parties,  and  such  sums  as  are 
charged  In  said  account  of  the  plaintiff  and 
which  tbe  Jury  may  find  were  disallowed  by 
the  United  States  government,  provided  If 
tbe  Jury  shall  find  the  total  amount  tbe  de- 
fendants are  entitled  to  by  way  of  set-off  ex- 
ceed the  amount  of  the  present  claim,  then 
the  Jury  are  at  liberty  to  find  for  the  defend- 
ant for  the  amount  of  such  excess.  By  Its 
thirteenth  prayer  the  Jury  were  Instructed 
that  the  defendant  was  bound  to  establish  by 
a  preponderance  of  evidence  the  allied  agree- 
ment set  up  by  the  defendant  as  having  been 
made  by  It  with  the  plaintiff  through  the  wit- 
ness Noel  over  the  telephone,  and.  If  the 
minds  of  the  Jury  are  left  in  a  state  of  equi- 
poise, then  the  defendant  is  not  entitled  to 
recover  anything  by  reason  of  said  agreement 
under  Its  plea  of  set-off  In  this  case.  We  are 
of  opinion  that,  by  the  plaintiff's  first  and 
thirteenth  prayers  and  the  d^endanfs  sev- 
enth prayer,  the  whole  case  was  fahdy  sub- 
mitted to  the  Jury.  Under  these  prayers  all 
the  Issues  of  fact  raised  by  the  pleadings  were 
open  to  discussion  before  the  Jury,  and  tbe 


plaintiff  under  them  was  given  a  fall  oppor- 
tunity to  present  all  Its  contentlona  to  the 
Jury.  The  proposition  announced  in  the 
plaintiff's  second  prayer  is  more  fully  and 
correctly  stated  In  Its  first  Its  third  prayer 
contains  an  hypothesis  of  fact  of  which  th^ 
is  no  evidence,  viz.,  that  the  defendant  made 
no  objection  to  tbe  work.  Its  fourth,  fifth, 
and  sixth  are  too  general  and  Indefinite. 
Th^  contain  no  instructions  to  the  Jury  as 
to  the  effect  of  the  construction  contended 
for,  under  the  facts  of  the  case,  vpon  tbe 
rights  of  the  parties,  it  by  no  means  follows 
as  a  legal  conclusion  that  the  plaintiff  was 
entitled  to  recover,  even  if  the  constractionB 
of  the  specifications  stated  In  the  prayers 
be  correct  They  (^ntain  no  certain  or  defi- 
nite guide  for  the  Jury.  The  subject-matter 
of  the  seventh  prayer  is  fully  covered  in  its 
first  The  eighth  prayer  was  abandoned.  I^e 
ninth  prayer  erroneously  assumed  that  the 
plaintiff  was  not  bound  under  the  contract  of 
February  18, 1904,  to  comply  with  the  specif- 
ications. The  tenth  prayer  asserted  that  the 
effect  of  the  plea  of  set-off  is  an  admission 
of  the  correctness  of  the  plalntUTs  accohnt 
This  Is  maintained  ootwithstandlng  the  fact 
that  the  graieral  Issue  pleas  filed  the  de- 
fendant deny  the  whole  claim.  The  eleventh 
prayer  Is  open  to  the  same  objection  as  the 
fourth,  fifth,  and  sixth,  and  was  besides  cal- 
culated to  mislead  the  Jury.  The  twelfth 
prayer  asserted  that  there  was  no  legally 
sufficient  evidence  In  tbe  case  to  entitle  the 
defendant  to  recover  any  damages  under  the 
agreement  of  May  9,  1904.  As  we  have  here- 
tofore shown,  there  was  abundant  evidence 
upon  this  point.  The  fourteenth,  fifteenth, 
and  sixteenth  prayers  are  based  npon  a  mis- 
apprehension of  the  nature  of  the  agreement 
of  May  9,  1904.  They  treat  this  contract  as 
one  of  guaranty  or  suretyship ;  but,  if  It  ex- 
isted at  all,  it  was  an  original  undertaking 
on  the  part  of  the  plaintiff  to  reimburse  the 
defendant  for  losses  which  It  might  sustain 
on  account  of  the  work  mentioned,  provided 
the  defendant  Would  do  certain  things  whliA 
the  evidence  tended  to  show  it  did  do.  Its 
object  was  to  protect  the  defendant  In  case  It 
surrendered  Its  claim  against  the  Columbian 
Company  for  the  benefit  of  the  plaintiff, 
which  It  did,  and  the  plaintiff  was  paid  the 
money  which  that  company  was  withholding. 
When  the  object  of  tbe  agreement,  its  sub- 
ject-matter, and  the  surrounding  circumstan- 
ces are  considered,  there  can  be  no  doubt  that 
the  agreement  was  a  valid  original  undertak- 
ing. There  can,  we  think,  be  no  possible  ob- 
jection to  the  defendant's  seventh  prayer.  It 
merely  told  the  Jury  that  if  they  found  that 
the  plaintiff's  work  was  not  performed  ac- 
cording to  the  specifications,  and  should  fiud 
that  by  reason  of  the  failure  of  the  work  to 
conform  with  the  specifications  tbe  defendant 
suffered  loss  or  damage,  then  the  defendant 
was  entitled  to  an  allowance  against  the 
plaintiff  for  such  loss.  By  the  appellee's 
sixth  prayer  the  Jury  were  instructed  that  in 
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case  ttiey  fom^  for  the  defendant,  they  were 
at  liberty  In  their  discretion  to  allow  Inter- 
est It  la  objected  to  this  prayer  that  It  does 
not  fix  the  date  from  which  tbey  might  calcu- 
late the  Interest  Upon  the  facts  contained 
In  the  record,  there  is  no  donbt  that  the  pray- 
er Is  defectiTe  In  this  respect,  as  there  is  no 
evidence  as  to  when  the  several  items  in  the 
set-off  became  due ;  bat,  when  the  amount  of 
the  verdict  and  all  the  facts  are  considered, 
we  are  not  satisfied  that  this  defect  resulted 
in  any  Injury  to  the  ai^nllant  The  court 
win  not  reverse  a  Judgment  for  an  error  of 
this  nature  where  It  Is  reasonably  certain,  as 
it  is  in  this  case,  tbat  the  appellant  has  not 
been  Injured  by  the  erroneous  mllng.  This 
case,  involving  many  disputed  questions  of 
fact,  was  fairly  tried  in  the  court  below,  and 
submitted  to  the  Jury  under  instructions  which 
allowed  tbem  to  confer  folly  all  the  conten- 
tions of  tiie  respective  parties,  and  from  an 
ftram1nati<m  of  the  wh(^  record  we  see  no 
good  reason  why  the  Jndgmoit  which  was 
entered  as  the  result  of  a  long  trial  should 
be  disturbed,  and  It  will  therefore  be  a£- 
flrmed. 

Judgmmt  afflnned,  with  eoBtai 


WILLNEIB  V.  SILVERMAN  et  aL 

(Ooart  of  Arawals  of  Maryland.   Jan.  1& 
1909.) 

1.  TOBTS  (I  10*)  —  MaUOIOUB  iRmtBBNGB 

WITH  Business  ob  Occupation. 

Any  malicioos  interference  by  a  single  In- 
^Tldaal,  or  by  a  number  of  indivianala  conspire 
ing  together,  with  the  buriness  or  oocnpatiofi  of 
another,  fdiowed  by  damage,  la  an  actionable 
wrong. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
IMi  I  10;  Dec  Dig.  I  la*] 

2.  Masteb  ano  Sebvart  (S  20*}— TBBiaHA- 
Txon  OF  RRLATion— Right  or  mabteb. 

Employer,  or  employ^,  where  no  contract 
rlKht  is  involved,  may  lawfully  terminate  the 
relation  at  any  time,  and  for  any  caoae,  but  ei- 
ther cannot  Interfere  without  cause  with  the  oc- 
cupation of  the  other. 

[Ed.  Note— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |  19;  Dec.  Dig.  {  20.*] 

8.  ToBTB  (§  10*)— Ikjubt  to  Business. 

Injury  to  the  business  of  another,  accom- 
plished by  threats  or  coercion,  constitutes  a 
ground  of  action  for  damages,  though  there  Is 
DO  remedy  against  fair  and  honest  competition. 

[BU.  Note^For  other  esses,  see  Torto,  Oant 
Dig.  i  10;  Dec.  Dig.  »  la*] 

4.  TainE  Unions  {i  1*)— Bight  to  Oboak- 

IZE. 

Employ^  may  combine  in  anions  for  lawful 
pnrposes,  but  moat  employ  lawful  methods  for 
the  attainment  of  audi  purposes. 

fOd.  Notev— For  other  cases,  see  Trade  Cn^ 
iou,  Oent  Dig.  1 1 ;  De&  Dig.  I  1.*] 

8.  Abbooiationb  (t  1*)— Bight  to  Fobu. 

Ehnployers  may  combine  in  aesodatlona  for 
lawful  porposea,  but  most  employ  lawful  meth- 
ods for  the  attainment  of  such  purposes. 

[Ed.  Note.— For  other  cases,  see  AssodatlcHis, 
Cent  Dig.  fi  1 ;  Dec  Dig.  {  1.*] 


6.  ToBTs  y  10*)— iHXEnnraOE  WITH  Occu- 
pation. 

Where  an  emjfiojA  of  a  memb^  of  an  as- 
sociation of  clothiers,  organized  primarily  to  dii^ 
cipline  employes,  wrote  and  drculated  throoga 
the  association  a  letter  which  falsely  recited 
that  a  cutter  in  the  employ  of  the  member  had 
been  discharged  because  of  hia  attempts  to  dis- 
organize the  employ^  and  which  stated  that  the 
association  should  back  up  the  member  in  the 
matter,  and  refuse  the  cutter  employment  and 
make  an  example  of  him,  the  cotter,  sustaining 
damages  In  consequence  of  tb»  letter,  could  sue 
the  employer  tiierefor. 

iEd.  Note^For  other  cases,  see  Torti^  Cent 
F.  I  10:  Dec  Dig.  i  10.*] 

7.  TOffTB  (I  28*)— iNTEBFEaEHCE  WITH  OCCU- 
PATION— TbIAL. 

Whether  a  discharged  employe  of  a  mem- 
ber of  an  association  of  clothiers,  tmanized  pn- 
marily  to  <^scipline  employes,  was  damaged  be- 
cause of  inability  to  obtain  employment  m  cm- 
sequence  of  a  letter,  written  and  drcnlatea 
through  the  assodatioa  by  a  son  of  the  moo- 
ber,  held,  in  an  action  agsdnst  the  employer,  for 
the  jury. 

[Ed.  Note^For  other  cases,  see  T6rts,  Dec 
"Dig.  fi  28.*] 

8.  TOBTB  if  27*)— IKTBBPKEKNCE  WFTH  OcCTJ- 
PAHON— BVIDERCB— Admissibiutt. 

In  an  action  by  a  disdiarged  employ^  for 
damages  for  failure  to  obtain  work  In  oonse- 
Quence  of  a  letter,  written  and  circulated  by  a 
son  of  the  employer,  evidence  that  one  not  a 
member  of  an  assodation  of  which  the  emplor- 
er  was  a  member  refused  to  give  the  employ^ 
employment  after  hearing  that  he  had  been 
blacklisted  was  admitsible,  though  the  informa- 
tion was  oommunicated  by  the  employe  UmselL 
Ed.  Note— For  other  easss,  see  Torta,  Dec 
[g.  S  27.*] 

9.  PBINCIPAI.  and  AaBNTjl  189*)— LlABUJIT 
TO    TBIBO    PBBSON  —  WBONGFUL    ACt  OV 

Agent. 

Where  the  son  (tf  a  muaber  ef  an  assoda- 
tion of  clothiers,  organised  iHrfmarily  to  diea- 
pline  employes,  wrote  and  drculated  throngfa 
the  association  a  letter  concerning  a  disdiar^ 
empl<^  of  the  member,  but  there  was  nothing 
to  fl^ow  that  the  member  either  antfaotised  or 
ratified  the  act  and  there  was  notUng  to  ahow 
that  the  member  was  responsible  <m  the  ground 
of  the  agency  of  the  son,  the  member  was  not 
respooalble  for  the  damages  sustained  fay  the 
employe  in  consequence  of  the  letter. 

[Ed.  Note  —For  other  cases,  see  FMndpal  and 
Agent  Dec  Dig.  {  169.*] 

10.  BviDKNCB  (S  471*)— OprmoK  Btidehce— 
ADMiBBiBiLrrr.  ,  .  , 

Where  the  actuary  af  an  association  tes- 
tifled  that  he  had  no  knowledge  of  a  letter  hav- 
ing been  issued  from  bis  office,  and  stated  the 
routine  of  the  office  In  such  matters,  the  coart 
properly  sustained  an  objection  to  a  qnesaoa 
callUig  for  his  opinion  as  to  wbstJier  the  letter 
was  issued  out  of  tiis  ofiiec 

[Ed.  Note— For  other  cases,  see  Bvldenee 
Dec  Dig.  i  471.*]  - 

11.  Evidence  (8  S17*)— Heabsat  OnDBTCB. 
In  an  action  by  a  discharged  snploje  for 

damages  sustained  In  consequence  of  being  on- 
able  to  obtain  employment  because  of  a  letter 
written  and  circulated  by  hia  onployer,  te««- 
mony  of  the  employe  as  to  what  reasui  the 
various  persons  to  whom  he  aH>lied  for  em^or- 
ment  gave  for  thdr  refusal  to  einpl<qr  Urn  was 
InadmiBsible  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Sndence, 
Cent.  Dig.  Sf  1174-1192;  Dec  Dig.  «  317.*] 
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12.  ETIDK^CK  ({  817^— HUBSAT  EVIDBNCI. 

One  who  waa  in  another's  office,  while  & 
telei^one  conversation  waa  in  progresa  between 
the  latter  and  a  third  person  could  not  testify 
as  to  such  conversation,  based  on  what  waa  re- 
peated to  him  at  the  time. 

[Ed.  Note.— For  other  cues,  see  Evidence, 
Dec  Dig.  {  317.*] 

13.  Appeal  and  Ebbob  (§  1177')— Dispow- 
nOH  OF  Cause  on  Appbai.. 

Wliere,  in  an  action  against  several  de- 
fendants, the  evidence  was  legally  insufficient 
to  authorize  a  recovery  against  some  of  the  de- 
fendanta,  but  anfficient  to  authorize  a  recovery 
Aminat  one  defendant,  and  the  court  rendered 
iudgin«it  tor  all  defendanta,  tiie  judnnent  must 
be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

fKd.  Note.— For  otlier  cases,  see  Api>eal  and 
Enor^^Gent  Dig.  H  4697-4^;  Dec  lAg.  | 

Appeal  from  Snperlor  C!oart  of  BaltlniDre 
City;  Tbos.  Ireland  Elliott.  Jtidge. 

Action  by  Jo8^>h  Willner  against  Harris 
gllTennan  and  others,  IndlvldnaUy  and  trad- 
ing as  Harris  SUvermau  &  Sons.  From  a 
jnOgmeat  for  defendants,  plalntUT  appeals. 
Reversed  and  remanded  for  new  trial. 

Argued  before  BOYD,  a  and  BRISGOB, 
PEARCE,  8CHMU0KEB,  BURKE,  THOM- 
AS, and  HBNRT,  JJ. 

Ttaomu  UatftairiQ  and  John  P.  Foe,  for  ap- 
pellant 8.  H.  Laacbbelmer  and  William  8. 
Bryan,  Jr.,  for  amitilees. 

HBNBT,  J.  This  is  an  action  on  the  case 
brought  by  the  appellant,  the  platntlfl  below, 
against  tlie  ajvtilees,  the  defendants  Mow, 
grounded  on  a  declaration  containing  fonr 
counts,  tiie  first  three  of  which  allege,  in  sab- 
stance,  that  the  defendants,  after  discharging 
the  plalntiflT  from  their  employment,  mali- 
ciously conspired  or  contrived  to  Injure  him 
by  blacklisting  him,  and  writing  a  letter  con- 
taining false  statements  to  the  members  of  an 
association,  known  as  the  "CloQiIerB*  Board  of 
Trade  of  Baltimore  City,"  and  requesting 
such  association  members  to  refuse  employ- 
ment to  the  plaintiff,  while  the  fourth  count 
sets  out  at  length  tiie  details  of  the  grleyance 
complained  of,  omitting  the  charge  of  conspir- 
acy. The  defendants  filed  the  general  Issue 
plea,  and  the  verdict,  under  the  instruction  of 
the  court,  b^g  for  the  defendants,  the  plain- 
tiff entered  an  appeal  to  this  court 

The  ai^ellant  was  a  cutter  of  doth  in  the 
estaUislmient  of  Harris  Silverman,  one  of 
the  appellees,  in  Baltimore  city,  and  on  De- 
cember 19,  1906,  was  discharged ;  his  ranplt^- 
er  sending  for  him  on  the  aftemom  of  tliat 
day  to  come  to  his  office,  and  saying  to  him: 
"WUlner,  you  are  a  dlsorganlzer  and  an  agi- 
tator. I  cannot  use  yon  any  longer.  Here  Is 
your  envelope" — which  contained  wages  up  to 
date.  When  Willner  asked  why  he  said  that 
Mr.  Silverman  relied,  "Because  you  told  a 
man,  who  has  worked  for  me  before,  and  who 
left  me  and  started  In  again — I  hired  him 
yesterday — you  told  him  to  ask  for  more  mon- 
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ey."   wniner  said:  SUverman.  I  did 

not  tell  him  to  ask  fOr  more  mon^.  I  mere- 
ly said  to  him,  'Oosman,  Is  that  true  what  a 
fellow  tell  me  that  yon  started  in  again  for 
$2.75.*  He  said  Tes.'  I  said  'CharUe,  I  am 
surprised  at  you.' "  It  seems  that  the  man, 
Cosman,  who  had  been  hired  the  preceding 
day,  in  conseQuence  of  this  conversation  with 
the  appellant  demanded  an  Increase  of  wages 
to  $3  per  day,  which  was  granted.  On  the 
day  of  the  dlschaige  Moses  Silverman,  son  of 
Harris  Silverman,  and  one  Of  his  employ^Br 
wrote  the  followli«  letter  to  Qie  Clothiers* 
Board  of  Trade,  an  organisation  comprising 
in  Its  membership  about  20  clothing  dealws 
of  Baltimore,  Indndlng  Harris  SUverman, 
one  of  the  appellees ;  it  being  one  at  the  rules 
ot  said  association  titot  an  emplf^fi  disdiai^ 
ed  by  one  member  should  be  refused  emplcQ'- 
ment  1^  all  otiier  members :  "Baltimore,  De- 
cember 19,  1900.  Mr.  Sylvan  Ebiyes  Lancb- 
heimer,  Local— Dear  Sir:  We  desire  to  call 
your  attoitlon  to  Mr.  Jos.  WUlner,  a  cutter 
who  vna  formerly  In  my  employ.  We  would 
request  you  to  see  tiiat  he  Is  refused  emplciy- 
ment  In  aU  association  houses  In  which  he 
may,  apply  for  a  position.  He  was  the  Oivp 
chairman  of  my  cutting  rooni,  and  In  additlcm 
to  this,  he  has  been  a  source  of  trouble.  In 
other  word^  be  has  been  trying  to  disorgan- 
ize my  rul&  We  took  on  a  cotter  yesterday 
at  a  certain  price  and  when  be  went  to  work 
this  morning,  he  told  him  to  Insist  on  more 
money,  otherwise  we  sitK>ose  they  would  hav« 
made  it  unpleasant  tor  him.  He  came  down 
and  stated  his  donand  to  whldk  we  acceded, 
but  thought  we  would  be  better  off  by  dis- 
charging Mr.  WUlnw,  who  was  tbe  cause  of 
the  disturbance.  We  think  it  no  mwe  than 
right  tiiat  the  assodatlcm  should  bai^  ns  op 
in  this  matter,  and  refuse  this  man  empioy- 
ment  as  we  would  like  to  make  an  example 
of  him.  Yours  truly,  [Signed]  Harris  Silver- 
man ft  Sons."  Evidence  waa  oStereA  tending 
to  prove  that  this  letter  was  duly  received  bj 
the  ClothlerB^  Board  of  Trad^  and  that  copies 
of  the  same  were  made  by  the  cletk,  accord- 
ing to  routine^  and  jwomptly  delivered  to  Ibe 
various  members  of  the  association. 

WUlner,  on  the  morning  after  his  discharge, 
started  out  to  secure  other  ^ployment,  and 
continued  bis  efforts,  without  success.  untU 
January  4th,  following,  when  be  was  employ- 
ed by  M.  Laochhebner  &  Sons,  one  of  the 
members  of  the  dothlers*  Board  of  Trade. 
In  his  search  for  work  the  plalntlfl  made  ap- 
plication to  8  different  clothing  firms  in  Balti- 
more, 6  of  them  being  members  of  the  afore- 
said association.  At  the  conclusion  of  the 
plaintiff's  testimony,  the  defendante  offered 
two  prayers ;  the  first  asking  the  court  to  in- 
struct the  Jury  that  there  was  no  evidence  le- 
gally sufficient  to  entitle  the  plaintiff  to  re- 
cover, and  their  verdict  most  be  for  the  de- 
fendants, and  the  second  asking  fw  an  in- 
struction that  there  was  no  erldeiice  legally 
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Bnfflclent  to  entttle  the  plaintiff  to  recover 
against  Harrla  Sllrenaan  and  Louis  Sllver- 
man.  Both  of  these  prayers  were  granted,  to 
which  action  the  plaintiff  excepted,  and  these 
exceptions  constltntlng  the  elerentb  and 
twelfth  Mils  will  be  first  dlscossed. 

PreUmlnaiy  thereto,  It  may  be  well  to  an- 
nounce as  a  principle  of  law  that  any  mall- 
dons  Interference  with  the  bnalness  or  occn- 
patioa  of  another.  If  followed  by  damage,  is 
an  actionable  wrong.  Such  Interference  may 
be  hy  a  single  Indivldaal,  or  by  a  nnmber  of 
IttdlvidaalB  conQtlrIng  together,  but  it  Is  the 
damage  which  constitntes  the  gist  of  the  ac- 
tion, and  not  the  conspiracy ;  the  latter  be- 
ing a  matter  of  aggravation,  if  prov^,  as  af- 
fecting the  means  and  manner  of  redress. 
We  find  no  Maryland  case  that  goes  to  the 
extent  of  sustaining  the  position  contended 
for  by  tbe  appellant  to  the  effect  that  the 
»bIadJlstln|^  of  discharged  ^ploy^s  by  a 
combination  of  employers  Is  In  Itself  action- 
able, without  proof  of  damage.  In  the  case  of 
Walker  t.  Oronln,  107  Mass.  562,  It  is  stated 
that  to  maintain  an  action  of  tliis  character 
it  Is  necessary  for  the  plaintiff  to  prove:  "(1) 
Intoitlonal  and  willful  acts ;  (2)  calculated  to 
cause  damage  to  the  plaintiffs  In  their  lawful 
business;  (8)  done  with  the  unlawful  purpose 
to  cause  such  damage  and  loss,  without  right 
or  Justifiable  cause  <m  the  part  of  the  defend- 
ants (which  constitutes  malice) ;  and  (4)  ac- 
tual damafe  and  loss  resulting."  An  employ- 
er, where  no  right  of  contract  la  Involv^, 
may  lawfully  discharge  an  employ^  at  what 
time  he  pleases,  and  for  what  cause  he  chooses, 
whil^  <m  tte  otlwr  band,  an  employ^  may 
sell  his  labor  to  wfaomaoerer  he  desires,  at 
such  wages  as  he  la  willing  to  accept,  and 
may  quit  such  aavlojmeat  at  his  pleasure, 
yet  neither  has  the  right  to  int«rfer%  without 
cause,  with  the  business  or  occupaUon  of  the 
(^er.  While  the  law  does  not  furnish  a 
shidd  against  the  effects  of  fair  and  honest 
competition,  yet  injury  to  the  bnalness  of  an- 
other, if  accomplished  by  threats  or  coercion, 
constitnteB  a  ground  of  action  tor  damagea 
<Hi  the  part  of  the  ponon  so  Injured.  In  fur< 
therance  of  their  common  welfare  and  In  set- 
tlement of  their  ofttimes  confilcting  Interests, 
both  nnplcgrers  and  empltqrfis  stand  'itpoa  a 
plane  of  pcnrfect  equality  before  the  law,  en- 
joying the  same  freedom  and  amenable  to  the 
same  restrictions.  Both  may  combine  in  un- 
ions or  aasodatlona,  but  auch  a8aoclatl<m8, 
like  Individuals,  must  onploy  lawful  methods 
for  the  attainment  of  lawful  purposes.  This 
was  not  always  so,  as  aroears  from  ttie  ac- 
count of  the  progress  of  trade  unions,  as  giv- 
en In  the  second  volume  of  McCarthy's  "His- 
tory of  Our  Own  Times,"  referred  to  by  the 
appellant's  brief.  Looking  at  the  subject  in 
retrospect,  it  Is  difficult  to  understand  how 
Oxe  conditions  and  sentiments  therein  describ- 
ad  could  obtain  lodgmoit  in  public  (pinion,  or 
receive  sanction  in  the  courts,  tor  it  is  now 
clearly  settled  that  the  same  law  which  per- 
mits the  organization  of  employers,  and  inter- 


poses to  protect  manufacturers  or  merchants 
from  the  violence  of  "strikes,"  or  the  "Intimi- 
dation of  b<vcotts,"  is  also  vigilant  to  see  that 
the  right  and  opportunity  to  work,  which  is 
the  most  valuable  asset  of  the  laboring  man. 
as  well  as  the  privily  of  organization.  sliaU 
not  be  unjustifiably  Interfered  with  by  em- 
ployers, acting  either  as  individuals  or  In  com- 
binations. Barnes  v.  Typographical  Union, 
232  111.  424,  S3  N.  E.  940,  14  U  R.  A.  (N.  S.) 
1018;  Walker  T.  Cronin,  107  Mass.  562;  Kim- 
ball V.  Harman,  34  Md.  407.  6  Am.  Rep.  340; 
Robertson  v.  Parks,  76  Md.  135,  2i  AU.  411; 
Kllngel's  Pharmacy  v.  Sharp  &  Dohme,  104 
Md.  231,  64  AU.  1029,  7  L.  R.  A.  (N.  &)  976^ 
lis  Am.  St  Rep.  399;  8  Cyc  650. 

About  the  first  element  for  recovery  in  the 
plaintiffs  case  we  have  no  difficulty.  While 
the  letter  of  December  19th.  aforesaid,  Is  not 
couched  in  extravagant  language,  yet  it  does 
not  state  the  facts  of  the  case  with  entire  ac- 
curacy, and  the  concluding  sentence  of  the  le^ 
ter  Is  some  evidence  of  malice  on  the  part  of 
the  writer,  and  the  circulation  of  such  letter 
through  the  Instrumentality  of  the  Glotlilm* 
Board  of  Trade  was  an  actionable  wrong;  pro- 
vided damage  resulted  therefrom.  On  this 
latt&c  point,  we  think  that  the  receipt  of  the 
letter  of  December  19th,  tqr  the  manbers  of 
the  Glotbiers*  Board  of  Trade,  a  body  of  men 
engaged  in  a  like  business,  and  associated  to- 
gether partly,  If  not  primarily,  for  tlie  pn^ 
pose  of  dlsdplinlng  onployte,  are  facta  afford- 
ing some  evidence  from  which  the  Jury  might 
infer  that  the  reAisal  (tf  enqd(7ment  to  the 
plaintiff  was  because  of  the  rule  of  the  asso* 
clatlfm  and  the  request  for  its  enforcraaent  by 
the  defendants.  Furthermore  it  is  In  evi- 
dence that  one  Brown,  not  a  memba  of  the 
Clothiers'  Board  of  Trade,  refused  the  plain- 
tiff onpioyment  after  hearing  that  the  appli- 
cant had  been  blacklisted.  Although  this  in- 
formation was  communicated  to  Brown  by 
the  plaintiff  himself,  under  drconutances 
which  at  least  leaves  it  doubtful  as  to  wheth- 
er he  was  actuated  by  a  high  moral  aenae,  ox 
by  a  collusive  purpose,  with  Brown,  who  was 
his  personal  friend,  to  aid  In  the  prOBecutloa 
of  a  contemplated  lawsuit  against  Uieee  de- 
fendants, yet  It  was  evidence  of  injury,  the 
weight  of  which  it  was  fOr  the  Jury  to  decide. 

The  question  next  arises,  who  of  the  ap- 
pellees is  responirible  for  the  wrong  alleged 
in  the  narr.  The  uncontradicted  teattnungr 
shows  that  the  firm  of  Harris  SIlTerman  & 
Sons  was  not  in  existence  at  the  time  the 
above-quoted  letter  was  written,  nor  was 
there  any  evidence  whatever  to  show  that 
Louis  Silverman  had  any  cramectlan  with 
the  case.  Therefore  as  to  the  firm  of  Barrls 
Silverman  &  Scms,  which  did  not  come  into 
existence  until  January  1,  1906.  and  as  to 
Louis  aUverman  Indivldnally,  It  is  clear  that 
there  waa  no  right  at  ooUwi.  Ooneemlng 
Harris  Silverman,  there  Is  no  evidence  legally 
sufficient  to  show  that  be  elttur  autlioriaed, 
or  subsequently  ratlfi^  the  aetlui  of  his 
son  In  writing  the  letter.  The  only  drenm- 
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stances  from  wblch  It  conld  be  Inferred  that 
be  had  knowledge  of  the  letter,  and  took  no 
steps  to  r^udlate  It,  la  that,  being  a  member 
of  the  Clothier's  Board  of  Trade,  a  copy  was 
delivered  to  him,  along  with  the  other  mem- 
bers, but  this  la  opposed  by  the  equally  logical 
inference  that  the  clerk  might  not  hare 
deemed  It  neceasary  to  deliver  to  Silverman 
what  was  practically  a  copy  of  his  own  letter. 
Harris  Silverman  was  a  witness  (or  the 
plaintiff,  and  In  reply  to  a  question  as  to 
whether  he  wrote  the  letter,  said:  "Potf- 
tlvely  not  I  have  no  knowledge  of  It;  don't 
know  a  thing  about  it,  sir."  This  is  a  broad 
answer,  but  even  If  held  to  be  merely  respon- 
sive to  the  question  concemtng  the  writing 
of  the  letter,  it  was  easy  for  the  plalntiCC  to 
have  followed  the  question  up  by  a  direct 
question  aa  to  when,  if  ever,  the  letter  came 
to  his  knowledge.  This  the  plaintiff  failed 
to  do,  and  we  think  has  left  the  teatlmony  in 
too  vagne  and  Indefinite  a  shape  to  provide 
a  basis  for  the  Jury  to  Infer  a  subsequent 
notice  and  ratification  of  the  letter  by  Harris 
Silverman.  Nor  Is  there  any  ground  for 
holding  the  father  responsible  on  the  ground 
of  the  agency  of  the  son,  Moses  Silverman. 
The  latter  testified  that  be  was  an  employe, 
who  occasionally  wrote  letters  of  minor  im- 
portance, but  not  on  subjects  of  aerlous  busi- 
ness. The  letter  in  question  was  clearly  not 
about  a  routine  matter,  but  was  outside  of 
the  usual  course  of  business,  about  which,  ac- 
cording to  the  only  testimoDy  In  the  case,  the 
son  would  tiave  no  authority  to  take  any 
steps  whatever.  Holding  these  views,  we 
think  the  second  prayer  of  the  defendants 
was  properly  granted  by  the  court. 

Moses  Silverman  admits  writing  the  letter 
In  question,  and,  under  the  fourth  count  of 
the  narr,  but  not  under  the  other  counts,  the 
plaintiff  has  a  right  of  action  against  him. 
The  first  prayer  of  the  defendants  was  there- 
fore improperly  granted,  and  the  Judgment 
on  that  account  should  be  reversed,  and  the 
cauae  remanded  for  a  new  trial. 

There  remain  some  minor  matters  to  be 
considered.  The  seventh  exception  was  waiv- 
ed by  the  appellant,  and  the  third,  fourth, 
eighth,  nihth,  and  tenth  exceptions,  relating 
to  the  refusal  of  the  court  to  admit  In  evi- 
dence a  copy  of  the  letter  of  December  19th 
(which  letter  was  subsequently  admitted  at 
a  later  stage  of  the  proceedings),  it  was  con- 
ceded were  not  vital,  and  it  is  not  necessary 
to  discuss  them.  This  leaves  open  for  con- 
rideration  the  first,  second,  fifth,  and  sixth 
exceptions. 

The  first  exception  relates  to  the  refusal  of 
the  court  to  permit  the  plaintiff  to  ask  Mr. 
Lauchhelmer,  the  actuary  of  the  Clothiers' 
Board  of  Trade,  the  following  question;  "I 
will  ask  you  now  to  tell  candidly  to  the  Jury 
whether  you  have  any  doubt  that  letter  [re- 
ferring to  the  Lauchheln^er  letter]  was  is- 
raed  out  of  your  office  over  your  signature, 
©TCP  your  typewritten  signature?"  The  wit- 
neM  had  already  stated  that  he  had  no 
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knowledge  of  the  said  letter  having  been 
issued  from  lila  office,  and  had  testified  as  to 
what  was  the  routine  of  the  office  In  such 
matters,  and  we  do  not  think  that  the  circum- 
stances called  for  an  expression  of  opiui .  - 
from  him.  The  facts  In  connection  with  the 
letter  and  of  the  witneas'  knowledge  of  it 
were  already  in  evidence,  and  It  was  for  the 
Jury  to  say  from  these  facts  whether  or  not 
the  letter  was  Issued,  and.  If  so,  by  what  au- 
thority. 

The  second  exception  was  to  the  propriety 
of  a  question  as  to  whether  the  directors  of 
the  Clothiers'  Board  of  Trade  directed  the 
transmission  of  copies  of  the  Silverman  let- 
ter to  the  members  of  the  association.  The 
ruling  of  the  court  In  admitting  the  question 
was  harmless,  if  erroneous,  and  therefore 
not  necessary  to  be  considered. 

While  on  the  stand.  In  his  own  behalf,  the 
plaintiff  was  asked  this  question:  "What 
reason,  If  any,  was  given  by  the  various  peo- 
ple to  whom  you  applied  for  their  refusal  to 
employ  you?"  An  objection  to  this  question 
was  sustained  by  the  court,  and  this  action 
constitutes  the  plalntifrs  fifth  bill  of  excep- 
tion. In  this  ruling  we  think  that  the  lower 
court  was  correct.  An  answer  to  the  question 
would  have  fallen  within  the  limits  of  hear- 
say evidence.  Neither  the  parties  applied  to, 
nor  the  association,  of  which  a  majority  of 
them  were  members,  were  parties  to  the 
suit,  and  their  replies  would  not  have  been 
admissible  against  the  defendants.  The  par- 
ties tiiemselves  should  have  been  called  to 
the  stand  to  testify  on  thia  point 

The  sixth  exception  was  to  the  refusal  of 
the  court  to  allow  plaintiff  to  testify  to  a 
telephone  conversation  between  Silverman 
and  Lauchhelmer,  the  plaintiff  being  In  the 
latter's  office  while  the  conversation  was  in 
progress,  and  claiming  that  it  was  repeated 
to  him  at  the  close.  The  authority  cited  by 
the  appellant  does  not  sustain  the  position 
taken  by  him.  In  the  case  cited  (Sullivan  v, 
Kuykendall,  82  Ky.  483,  C6  Am.  Rep.  901)  the 
operator  of  the  telephone  had  been  expressly 
directed  by  one  of  the  parties  to  call  up  a 
person  at  a  distant  point,  and  to  converse 
with  such  [wrson,  asking  the  questions  and 
repeating  the  replies  as  they  were  given  to 
him,  and  the  court  held  that  the  operator 
was  the  agent  of  both  parties,  and  that  In  a 
subsequent  suit  between  the  parties  the  one 
who  had  requested  the  operator  to  talk  for 
him  could  testify  to  what  was  repeated  to 
him  at  the  time  by  such  operator.  There  \8 
no  such  circumstance  In  the  present  case,  and 
It  would  have  been  clearly  hearsay  to  have 
permitted  the  plaintiff  to  tell  the  conversa- 
tion. 16  Cyc.  folio  1196,  and  note.  Although 
In  our  opinion,  the  evidence,  as  set  forth  in 
the  record,  is  legally  Insufficient  to  entitle 
the  plaintiff  to  recover  as  against  Harris  Sil- 
verman and  Louis  Silverman  Individually,  or 
against  the  firm  of  Harris  Silverman  &  Sons, 
yet  as  the  Judgment  Is  an  entirety  which  can- 
not be  affirmed  as  to  some,  and  reversed  as 
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to  other  defendants,  we  mtut,  for  error  in 
granting  the  defendants*  first  prayer,  simply 
reverse  the  Judgment  and  remand  the  case 
for  new  trial.  East  Baltimore  Lumber  Co. 
T.  E'Messett  Israel  Aushe  S'Phard  Congrega- 
tion et  al.,  100  Md.  689.  62  Ati.  57S,  and 
cases  therein  cited. 

Judgment  reraved,  with  costs  to  the  appel- 
lants, and  cause  remanded  for  new  trial. 


WILLIAM  HARTIEN  ft  CO.  T.  HATOR 
AND  CITY  COUNCIL  OF 
BALTIMORE. 

(Coart  of  Appeals  of  Maryland.    Jan.  12, 
190e.) 

1.  BaoKKBs  ({  63*)— Right  to  GoHunmons— 

Nbootiatino  PnacHABi. 

PlaiDtlfb,  to  recover  under  their  agreement 
to  negotiate  the  pnEchase  for  defendant  of  land 
for  a  certain  commltaion  on  the  amount  of  the 
porcbase,  must  show  that  throoili  thdr  efforts 
and  aegotiaUons  defendant  became  the  pardias- 
er;  which  is  not  the  case  where  their  efforts  to 
get  a  price  from  the  owner,  which  defendant 
wonld  accept,  failed,  and  long  after  their  nego- 
tiations and  dealings  with  him  had  ceased,  and 
they  and  defendant  bad  abandoned  hope  of 
reaching  an  agreement  with  him,  he,  on  learn- 
ing that  defendant  was  to  commence  condemna- 
tion proceedings  for  the  land,  made  an  offer  to 
defendant,  which  was  accepted,  to  submit  to  ar- 
bitratloD  the  price  at  which  defendant  should 
take  the  property. 

[lid.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §  74 ;  Dec  Dig.  S  53.*] 

2.  Bbokebs  (I  82*)— Action  fob  Couiussions 

— EVIDBNCK. 

Under  the  declaration  claiming  commissions 
only  on  property  purchased  by  defendant,  eri- 
dence  of  negotiations  by  plaintiffs  In  r^rd  to 
other  property  la  inadmissible. 

[Ed.  Not&— For  other  cases,  see  Brokers,  Dec. 
DI^.  f  S2.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Thoa.  Ireland  Elliott,  Judga 

Action  by  William  Martien  ft  Co.  against 
the  Mayor  and  City  Council  of  BaItlmor& 
Judgment  for  defendant,  and  plalntUEs  ap* 
peal.  Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PEARCB,  BURKE,  THOMAS,  and 
HENRY,  JJ. 

John  PhlUp  HUl.  for  appellants.  8.  H. 
Lauchhelmer,  for  appellee. 

THOMAS,  J.  The  declaration  in  this  case 
charges  that  on  or  about  the  17th  of  May, 
1906,  the  defendant,  the  mayor  and  cit7 
council  of  Baltimore,  through  ite  agent,  the 
sewerage  commission  of  Baltimore,  entered 
Into  a  contract  with  the  plaintiffs,  "whereby 
the  plalntlffa,  who  are  real  estate  brokers, 
were  employed  to  negotiate  the  purchases  of 
certain  lands  lying  near  Back  river.  In  Balti- 
more county,  Md.,  and  the  plalntifrs  were  to 
recelTe  from  the  defendant  a  cmnmlsslon  of 
1)4  psff  cent  of  the  aggregate  amount  of  the 
defoidant's  purchases  of  the  said  land,  less 
whatever  the  plalntlfTs  might  be  able  to  ob- 


tain from  the  vendors  of  Bn<^h  land  In  OECess 
of  1%  per  cent  of  the  aggregate  amount  of 
defendant's  purchases  of  said  land;  that  the 
plaintiffs  entered  upon  the  performance  of 
said  contract,  and  fuUy  performed  and  dis- 
charged all  their  duties  and  obligations 
thereunder;  that  the  aggr^te  amount  Vt 
the  purchases  of  said  land  by  the  d^endant 
was  $200,000;  that,  by  reason  of  tlie  pur- 
chases, there  became  due  and  owing  by  the 
defendant  to  the  plaintiffs  the  sum  <tf  92,- 
S62.S0,  but  the  d^endant  has  not  paid  the 
same."  The  defendant  pleaded  never  prom- 
ised as  alleged,  and  never  indebted  as  alleg- 
ed, and  during  the  trial  of  the  case,  whldi 
resulted  In  a  verdict  In  favor  of  the  plain- 
tiffs for  $62.60,  non  pros.,  and  Judgment  for 
defmdant  fw  costs,  two  exceptions  were  re- 
served by  the  plalntUb,  one  to  the  rulings  of 
the  court  on  the  evidence,  and  the  other  to 
the  action  of  the  court  on  the  prayers,  and 
on  plaintiffs*  special  exception  to  defendant's 
sixth  prayer. 

The  court,  by  granting  the  defendant's 
first  prayer,  instructed  the  Jury  that  there 
was  no  evidence  in  the  case  "legally  suffi- 
cient under  the  pleadings  to  entiUe  the  plain- 
tiffs to  recover  any  commission  on  the 
amount  paid  for  the  Willis  lot,  mentioned  in 
the  evidence,"  and,  unless  there  was  error 
in  granting  this  instruction,  it  will  not  be 
necessary  for  us  to  consider  any  of  the  other 
prayers  In  the  case.  Acts  1904,  p.  620,  c. 
349,  provided  for  the  appointment,  by  the 
mayor  of  Baltimore  city,  of  a  commiaslon 
to  be  known  as  the  '^Sewerage  Commission 
of  Baltimore  City,"  who  should  have  In 
(diarge  the  construction  of  a  seworage  syston 
for  the  city,  with  power  to  make  In  the  name 
of  the  mayor  and  dly  oonndl  ot  Baltimtm 
all  contracts  germane  to  the  scope  of  its  da- 
tlea  under  the  act,  and  authorized  the  mayor 
and  dty  council,  acting  by  and  throu^  the 
agency  of  said  commission,  to  acquire 
purchase,  gift,  or  condemnation  any  land  or 
prc^erty  necessary  for  the  construction  or 
workings  of  such  syston.  Tlie  appdlants. 
William  Martien  and  James  O.  Martien,  co- 
partners doing  business  under  the  firm  name 
of  Wllltam  Martin  ft  Co.,  real  estate  hro* 
kers  of  Baltimore  city,  knowing  that  the 
sewerage  commission  had  to  acquire  a  large 
lot  or  tract  of  land  needed  In  the  construc- 
tion of  the  proposed  sewerage  system,  began 
In  the  latter  part  of  1905  or  early  in  1906  to 
write  to  the  commission,  making  suggestions 
aa  to  the  diaracter  of  the  land  In  several  di- 
rections from  the  dty  which  In  thdr  Judg- 
ment would  be  desirable  or  suitable,  and 
stating  that  they  had  for  some  time  beoi 
taking  an  active  Interest  in  the  sewoage 
work  ct  Baltimore,  add  had  collected  a  great 
deal  <^  Important  data  whldi  would  be  use- 
ful and  valuable  to  the  commlsslan;  that 
what  they  had  done  In  the  interest  at  the 
commission  had  been  done  gratuitously,  and 
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tendering  thefr  serrlces  as  real  estate  bro- 
ken whenever  the  commission  sboold  decide 
to  purchase.  After  having  written  a  number 
of  letters  of  the  kind  on  the  16th  of  May, 
1906,  Gen.  Leary;  chairman  of  the  commls- 
alon,  wrote  plaintiffs  In  reply  that  the  com- 
mission was  not  prepared  at  that  time  to  en- 
ter into  the  purchase  of  real  estate  for  the 
purpose  of  the  commission,  but  as  soon  as 
the  commission  was  Informed  of  the  recom- 
mendation of  the  advisory  engineers  the  mat- 
ter would  be  taken  up  by  the  commission, 
and  that  he  should  be  glad  at  that  time  to 
give  the  plalntUfs  an  Interview  on  the  sub- 
ject 

James  C-  Martlen,  one  of  the  plaintiffs, 
states:  That  on  the  16th  of  May,  1906,  Mr. 
Hendricks,  the  ^glneer,  called  at  plaintiffs' 
office,  and  requested  them  to  call  at  the  sew- 
erage commission's  office  that  afternoon.  That, 
when  they  went  to  the  commission's  office, 
Oen.  Leary  and  Mr.  Hendrlck  were  there,  and 
they  awaited  the  arrival  of  the  mayor,  Mr. 
Tlmanus.  That,  while  waiting  for  the  mayor, 
they  were  questioned  by  Leary  regard- 
ing their  business  ezi»erlence,  and  u[>on  the 
arrival  of  the  mayor  they  were  told  that  the 
■commission  bad  decided  to  purchase  a  large 
tract  of  land.  That  It  was  a  matter  "that 
wonld  have  to  be  handled  very  expeditiously 
and  only  with  the  utmost  confidence,"  and 
that  it  was  a  matter  of  vast  importance  to 
the  commission  to  acquire  this  land.  They 
wanted  to  know  if  the  plaintiffs  could  handle 
the  matter  without  outside  help,  and,  upon 
being  assured  by  the  plaintiffs  that  they 
could,  tliey  wanted  to  know  what  commis- 
filons  plaintiffs  would  charge,  and  the  plain- 
tiffs told  them  2^  per  cent  commissions. 
That  they  said  that  It  was  a  "matter  of  con- 
siderable anagnltude,  a  deal  of  large  propor- 
tions"; that  the  land  they  wanted  "contain- 
«d  about  one  square  mile  of  territory" ;  and 
that  th^  thought  that  the  commissions  ought 
to  be  less,  and  requested  the  plaintiffs  to 
name  a  lower  rate.  That  plaintiffs  told  them 
that  they  were  not  willing  to  charge  less  than 
2^  per  cent,  bat  thought  they  could  collect 
their  conunlsBlons  in  a  number  of  Inetaacea 
from  the  land  owner.  That  they  said  to  the 
plalntiflb  that  that  would  not  be  satisfactory, 
as  the  plaintiffs  would  then  be  representing 
the  land  owners,  and  they  preferred  plaintiffs 
to  represent  the  city.  That  plaintiffs  then 
told  them  that  they  thought  they  could  ren- 
der the  dty  better  service  by  seeking  to  col- 
lect their  commissions  from  the  landowners. 
That  if  they  were  "to  go  In  to  acquire  a  large 
tract  of  land,  and  not  make  an  attempt  to 
-collect  a  commission  from  the  land  owners, 
they  would  immediately  suspicion  some  big 
corporation  was  behind  the  transaction,  and 
their  prices  would  be  higher  than  If  we  at- 
tempted to  collect  commission  from  them." 
That  the  gentlemen  representing  the  commis- 
sion then  agreed  that  the  plaintiffs  sbould 
collect  the  commissions,  if  possible,  from  the 
landowners,  and  plaintiffs  said  the;  would 


guarantee  to  collect  at  least  50  per  cent  of 
the  commissions  from  the  landowners,  if  the 
city  wonld  pay  the  other  60  per  cent,  and  the 
commission  agreed  to  that  That  they  then 
requested  plaintiffs  to  reduce  to  writing  the 
terms  of  the  agreement  which  they  did,  as 
follows:  "Baltimore,  May  16,  1906.  Sewer- 
age Commission  of  Baltimore — Gentlemen: 
In  the  matter  of  the  purchase  of  property  for 
you  we  hereby  agree  to  negotiate  the  pur- 
chase on  a  basis  of  commission  not  exceeding 
one  and  one^uarter  per  cent  on  the  amount 
of  the  aggregate  purchases.  From  our  pre- 
vious experience  we  do  not  anticipate  the 
commission  will  amount  to  the  above.  Very 
truly  yours,  William  Martlen  ft  Company. 
The  aforegoing  terma  are  accepted  by  the 
commission.  Peter  Leary,  Jr.  Chairman. 
May  17th,  1906."  That  after  plabitlffs  sign- 
ed this  contract  Mr.  Hendrlck  then  showed 
them  a  small  sketch  of  the  property  desired 
by  the  commission,  which  they  said  contain- 
ed abont  one  square  mile.  That  they  did  not 
know  who  Owned  the  property,  but  the  mayor 
said  that  "Mr.  Willis  was  a  property  owner 
in  that  section."  That  these  gentlemen  then 
turned  the  plaintiffs  over  to  Mr.  Hendrlck,  to 
whom  plaintiffs  were  to  make  their  ireports 
as  th^  progressed  In  the  work.  That  the 
next  day  Gen.  Leary  told  them  that  the  com- 
mission had  accepted  the  contract  formally, 
and  had  noted  the  acceptance  on  the  contract 
and  the  plalntUIs  then  asked  him  to  give 
them  a  copy  of  the  contract:,  which  he  did. 
That  after  the  contract  was  executed,  plain- 
tiffs, in  order  to  find  out  who  the  owners  of 
the  land  were,  had  to  go  to  Back  river 
and  take  a  launch,  and  run  down  the  river, 
and  inquire  of  the  man  in  charge  of  the 
launch  as  they  went  along  the  names  of  the 
landowners  on  either  side  of  the  rlv».  The 
man  showed  them  the  lines  of  the  WllllB 
property,  and  gave  them  Information  about 
other  properties,  including  the  property  of 
Mr.  Jacob  Norris.  That  they  stopped  on 
their  return  up  the  river  at  the  Norris  prop- 
erty, and  called  on  Mr.  Norris,  and  question- 
ed him  about  the  sale  of  the  property.  That 
they  made  dally  reports  to  the  commission  of 
their  progress.  That  they  were  Instructed 
not  to  call  on  Mr.  Willis  until  Mr.  Hendrlck 
said  so,  but  to  gather  Information  regarding 
property  values,  and,  when  plaintiffs  felt 
prepared  to  see  him,  to  report  to  Mr.  Hen- 
drlck, and  this  they  did  on  the  21st  of  May, 
and  Mr.  Hendrlck-  told  them  then  to  call  on 
Mr.  Willis.  That  plaintiffs  went  to  see  Mr. 
Willis  the  next  day,  and  told  him  that  they 
bad  come  to  see  him  In  regard  to  his  proper- 
ty. That  Mr.  Willis  said  his  property  was  not 
for  sale.  That  plaintiffs  told  him  that  they 
were  not  willing  to  accept  that  as  his  answer ; 
that  they  were  there  to  negotiate  Yor  his 
property,  and  desired  to  deal  with  him  for 
it  That  he  insisted  that  he  did  not  want  to 
sell  It  and  they  told  him  he  might  have  to 
sell  it  and  that  then  Mr.  Willie  said:  "Well, 
now  U  you  represent  auy  one  having  the  pow- 
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er  of  eminent  domain,  mtSi  as  a  railroad 
company,  and  can  make  me  sell  the  property, 
I  am  not  aa  foollafa  as  tbat,  and  I  will  talk 
to  you  about  my  property."  That  plaintiffs 
told  falm  itaat  their  client  bad  "the  right  of 
eminent  domain,"  and  tiiat  he  said  titen  be 
would  talk  to  them,  and  told  them  tbat  fala 
property  contained  about  600  acres.  He  did 
not  know  tiie  correct  area.  That  he  esti- 
mated tbat  be  bad  about  6.000  feet  on  Back 
riTor,  and  about  1,000  feet  on  Eastern  arenue, 
and  about  500  acres  of  Inland  proper^.  That 
he  estlnuted  bl>  front  on  tbe  rlrer  to  be 
worth  abont  91  a  foot,  and  hla  front  on  Bast- 
«ii  arenue  at  $2  a  foot,  and  tbe  BOO  acres  at 
$200  an  acre,  and  said  that  he  would  take 
9250,000  for  tbe  pn^rty.  That  plaintiff  &A- 
ed  him  If  be  could  get  a  plat  of  bis  property 
for  them,  so  that  they  "could  get  down  to 
correct  dealing  with  blm  on  bis  property," 
as  It  was  not  satisfactory  to  deal  on  roughly 
estimated  acreage  or  frraitage,  and  he  said 
Bouldln  had  made  surreys  at  different  times 
of  portions  of  the  property,  and  that  he 
would  see  him.  That  plalntUTs  made  a  writ- 
ten report  of  this  Interview  with  Mr.  Willis 
to  the  commission  on  tbe  22d  of  May.  That 
on  the  24th  of  May  they  went  to  see  Mr.  Will- 
is again  to  see  if  he  had  gotten  a  plat  of  tbe 
property,  and  he  said  that  Bouldtn  was  to 
proceed  at  once  to  prepare  a  plat  of  his  prop- 
erty, and  that,  aa  soon  as  he  got  hold  of  It,  he 
would  let  them  have  It  That  they  then  talk- 
ed to  him  about  the  value  of  property  in  tbat 
section,  quoting  sales  at  different  places,  and 
told  him  he  should  name  a  different  price  for 
his  property,  but  he  still  insisted  that  it  was 
worth  $250,000,  "and  that  was  his  price  for 
it"  That  plaintiffs  reported  to  the  commis- 
sion that  same  day,  and  they  told  them  to 
continue  negotiations  with  him.  That  on  tbe 
25th  of  May  they  reported  to  the  commission 
tbe  result  of  negotiations  on  the  other  proper- 
ties Involved,  and  were  then  told  by  Gen. 
Leary  that  they  thought  they  could  assist  the 
plaintiffs  in  tbeir  negotiations  with  Mr.  Will- 
Is,  and  that  they  thought  it  was  desirable 
for  them  to  "see  blm,  and  show  tbeir  band, 
and  explain  the  purpose  for  which  the  proper- 
ty was  wanted.  That  tbe  fact  they  would  see 
blm  would  not  interfere  with  us,  but  would 
aid  us.  That  this  was  a  large  city  improve- 
ment, and  Mr.  Willis  was  a  prominent  city 
official,  closely  affiliated  with  the  administra- 
tion, and  the  fact  of  their  seeing  him  they 
thought  would  tend  to  aid  In  the  purchase  of 
the  property."  That  he  requested  plaintiffs 
to  see  Mr.  WUIla  and  arrange  for  him  to  meet 
the  commission  at  the  city  solicitor's  office 
the  next  afternoon.  That  the  plaintiffs  call- 
ed on  Mr.  Willis,  and  told  him  that  tbeir  prin- 
cipals desired  to  see  him  in  regard  to  the 
property,  and  to  meet  him  at  the  dty  solici- 
tor's office  Saturday  afternoon.  That  they 
did  meet,  and  that,  after  the  meeting,  plaln- 
iffs  were  Informed  by  the  commission  that 
the  statement  Mr.  Willis  made  to  them  was 
identically  the  same  be  had  made  to  the 


plaintiffs,  and  that  fliqr  did  sot  see  how  it 

was  possible  for  them  ever  to  reach  an  nnOer^ 
standing  with  Mr.  Willis  In  regard  to  the 
property.  That  afterwards  plalnUfls  saw  Mr. 
WlUla  again,  and  told  falm  that  they  would 
like  very  much  to  reach  an  understanding 
wltb  him  In  regard  to  fate  property,  "and  de- 
aired  to  negotiate  farther."  Tbat  tbey  asked 
falm  to  give  them  anottier  price,  and  he  re- 
fvaed  to  do  It  saying:  "Ton  are  seAlng  to  buy. 
I  am  not  se^ng  to  eelL  It  la  your  place 
to  make  an  offer."  That  idalntUb  reported 
to  Uie  commlnlan  on  the  IBtfa  of  June,  and 
tried  to  get  from  tfaem  antfamrlty  to  make 
Mr.  Wlllia  an  offer,  but  they  thought  it  was 
entirely  useless,  as  their  Idew  and  Mr.  Wlllia' 
were  so  far  apart  tbat  tfa^  did  not  aee  bow 
It  was  possible  to  reacfa  an  nnderstandlng 
with  falm.  Tfaat  this  was  tfae  «id  of  plain- 
tiffs' negotlaUons  with  Mr.  WilUa. 

Mr.  Willis,  who  was  called  as  a  witness 
by  plaintiffs,  states:  Tbat  the  plalnttOto  came 
to  see  blm  several  times  at  bis  ofSce  and 
once  at  the  property.  That  they  asked  him 
how  much  land  he  had,  and  he  told  them 
about  BOO  acres,  and  that,  If  they  repre- 
sented somebody  who  bad  the  ri^t  to  take 
the  property,  he  would  take  $250,000  for  It 
That  when  he  met  the  members  of  tbe 
sewerage  commission  at  tbe  dly  solicitor's 
office  at  the  time  mentioned  by  James  C. 
Martien,  he  told  those  gentlemen  the  same 
thing  he  bad  told  the  plaintiffs.  Tbat  the 
matter  was  not  taken  up  again  for  sometime 
afterwards,  and  until  he  learned  that  they 
were  about  to  proceed  with  condemnation 
proceedings  in  Baltimore  county.  Tbat  he 
was  told  by  people  in  Baltimore  county  tbat 
they  had  been  employed  to  go  ahead,  and 
that  be  then  addressed  a  letter  to  Oen.  I^eary, 
having  first  seen  Mr.  Hendrlck,  •**and  told 
him  that  I  realized  that  tbe  city  had  a  rl^t 
to  take  it  That  It  was  by  the  grace  of  the 
state  I  owned  It  and  by  its  grace  It  could  be 
taken  away  from  me,  and  tbat  the  only 
thing  we  could  dispute  about  would  be  the 
price.  I  did  not  dispute  tbe  right  of  tbe 
city  to  take  It  Tbe  only  thing  about  which 
we  could  honestly  differ  In  connection  with 
it  would  be  the  price.  I  proposed  to  settle  It 
by  a  gentlemen's  agreement  rather  than  to 
trust  to  the  condemnation  Juries  of  Balti- 
more county.  He  seemed  to  think  well  of 
that  but  said  he  would  have  to  submit  it  to 
his  commission,  which  was  done.  The  com* 
mission  approved  of  it  and  an  agreemeat 
was  prepared  to  submit  it  to  arbitration,  tbe 
agreement  was  signed,  the  arbitrators  were 
appointed,  tbe  commission  met  and  decided 
the  case.  I  remember  Gen.  Leary  saying  he 
wanted  the  paper  drawn  so  there  could  be  no 
delays  in  the  matter  and  wanted  it  final.  If 
they  had  said  $10  to  me,  I  would  have  been 
bound  to  have  taken  It  1  did  not  get  as 
much  as  I  thought  I  ought  to  have  gotten, 
and  do  not  think  so  now;  but  I  am  man 
enough  to  lire  up  to  a  gentlemeD'a  agree 
meut  when  I  make  one." 
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It  farStw  appears  from  the  evidence  pro- 
duced Yjiy  plaintiffs  that  the  agieement  to 
submit  to  arbitration  vaa  executed  on  the 
7th  of  Febniary,  1907,  and  Uiat  the  price 
fixed  for  the  WllUs  property  by  the  arbitra- 
tion was  $200,000.  Tbe  only  evidence  offered 
b7  the  defendant  waa  the  deed  for  the  piap- 
erty  from  Bfr.  WlUls  to  the  clij. 

By  the  terms  of  the  written  contract  en- 
tered Into  by  the  plalutUEs  and  the  sewerage 
commission  In  behalf  of  the  city,  the  plain- 
tiff nndortook  to  n^tlate  the  pnrcbase  1^ 
the  cl^  of  the  pn^erty  desired  for  the  nae 
of  the  commission,  for  vhl^  services  they 
were  to  receive  not  more  than  1^  per  cent 
of  0ke  aggr^te  amount  of  the  pnrdiases. 
In  other  words,  the  plaintiffs  were  employed 
as  real  estate  brokers  by  tbe  commlssitm, 
representing  the  city,  to  negotiate  the  pur- 
chase of  the  properl7  needed  by  the  commlB> 
slon,  and  were  to  receive  as  compensation 
for  such  services  not  more  than  1^  per  cent 
of  the  mtire  amount  of  the  piurdiases  so 
made.  Now,  in  order  to  recover  under  this 
contract  which  clear  and  definite.  It  was 
necessary  for  the  plaintiffs  to  show  that  the 
city,  through  their  efforts  and  negotiations, 
in  pursuance  of  the  terms  of  the  contract 
had  become  the  pnrdiasers  of  certain  prop- 
er^ for  the  use  ox  tbe  commtoslon.  The  evi- 
dence in  the  case,  which  we  have  set  out  at 
length,  and  all  of  which  was  produced  by  the 
plalntiffiB,  shows  conclusively  that  all  n^o- 
tlatlons  and  dealbigs  between  the  plalntlffis 
and  Mr.  Wfills  ceased  before  the  16th  of 
June,  1906,  and  that  the  efforts  of  ttie  plain- 
tiffs to  negotiate  the  purchase  of  his  prop- 
erty by  ttie  city  had  utterly  failed;  that 
both  the  plalntUte  and  the  sewerage  com- 
mlsdon  had  abandoned  all  efforts  to  secure, 
and  all  bope  of  ever  reaching,  an  agreemmt 
with  Mr.  Willis  in  regard  to  the  purchase  of 
the  property,  and  that  It  was  not  imtU  a  long 
time  thereafter,  and  until  after  Mr.  Willis 
bad  heard  that  condemnation  proceedings 
were  about  to  be  instituted  for  the  purpose 
of  condemning  liia  property,  that  he  went  to 
the  commission  himself,  and  offered  to  sub- 
mit tbe  matter  to  arbitration  rather  than 
undergo  a  condemnatlim  proceeding.  Under 
such  drcn  instances,  the  acquisition  of  the 
proper^  by  tbe  city,  whether  it  be  regarded 
as  a  purchase  within  the  meaning  of  tbe 
terms  of  the  contract  or  not  was  not  In  any 
sense  the  result  of  the  n^otlatlons  of  the 
plalntUb.  Tbe  right  of  the  plaintiffs  to 
compensation  was  dependent  upon  the  re- 
sult of  their  negotiations.  If  they  failed, 
and  hj  reason  tliereof  the  city-was  required 
to  resort  to  other  means  of  acquiring  the 
property,  upon  what  possible  grounds  can 
the  plaintlflb  expect  to  recover?  They  did 
not  render  the  service,  via.,  "negotiate  the 
purchase,"  for  which  the  city  agreed  to 
compensate  them.  '  Tbetx  elEort  to  do  so  may 
be  commendable^  but  thdr  failure  defeats 
their  light  to  recover. 

Di  the  early  case  of  Keener  v.  Harrod.  2 


Md.  70. 06  Am.  Dec.  706,  tbe  court  said:  *^e 
understand  the  rule  to  be  this:  That  the 
mere  fact  of  tbe  agent  having  introduced  the 
purchaser  to  ttie  seller  or  disclosed  names  by 
which  they  came  together  to  treat  will  not 
entitle  htm  to  compensation."  unless  It  ap- 
pears that  such  introduction  or  disclosure 
was  the  foundation  on  which  the  n^tlatlon 
was  bc«nn  and  condncted.  and  tbe  sale  made. 
And  in  the  very  rec«it  case  of  Walkw  v. 
Baldwin  &  Frlck,  106  Md.  684.  68  AtL  81,  this 
court  said:  "AH  the  cases  agree  that  the  dle- 
fdoBure  (tf  the  purdiaaer'a  name  a;id  the  put- 
ting of  htm  in  eommunlcatlon  with  the  de- 
fendant the  plaintiff  must  not  only  be  the 
foundation  upcm  which  the  negotiations  were 
begun,  but  upon  which  It  was  conducted  and 
the  sale  ultimately  mad&  •  «  •  The 
broker  must  be  shown  to  be  the  procuring 
cause  of  tbe  sale.  The  Intervention  of  the 
plaintiff  In  beginning  tbe  negottatlons  and 
their  subsequent  culmination  in  a  sale  will 
not  sufllce  unless  these  negotiations  were  the 
ultimate  cause  of  the  sale."  In  other 'words, 
to  entitle  a  brcdwr  to  recover  commissions 
for  the  sale  or  purchase  of  property,  be  must 
not  only  show  his  effwts  or  n^otiatlons  to 
accomplish  the  sale  or  purchase,  but  lie  must 
show  that  tbe  sale  or  purchase  was  accom- 
plished as  the  result  of  such  efforto  or  nego- 
tiations. As  the  plaintiffs  In  this  case  failed 
to  show  that  the  property  was  acquired  by 
the  city  as  a  result  of  their  efforts  and  ne- 
gotiations, there  was  no  error  In  the  In- 
struction of  the  court  to  the  effect  that  un- 
der the  pleadings  and  evidence  the  plaintiffs 
w^  not  entitled  to  recover  commissions  on 
tbe  amount  paid  for  the  Willis  lot  Many 
other  cases  in  this  state  ml^t  be  cited,  in- 
cluding the  case  of  Blake  v.  Btnmp,  73  Md. 
160,  20  Atl.  788, 10  L.  B.  A.  108,  referred  to 
by  counsel  for  appelant  in  support  of  tbe 
role  we  have  stated,  but  tbey  are  an  so  en- 
tirely In  accord  with  the  early  case  of  Kee- 
ner v.  Harrod,  snpra,  and  tbe  late  case  of 
Walker  t.  Baldwin,  supra,  from  which  we 
have  quoted,  that  we  deem  it  unnecessary  to 
make  further  reference  to  authorities.  Nor 
Is  It  necessaiT  to  discuss  tbe  cases  referred 
to  by  ttie  appellant  furtlier  than  to  say  that 
we  do  not  nndorstand  them  as  opposing  tiie 
view  we  have  upressed.  There  is  no  doubt 
as  to  the  meaning  of  the  term  "negotiate" 
in  tbe  contract  In  this  case.  If  we  accept  tbe 
definition  In  Palmer  v.  Ferry,  72  Mass.  420, 
cited  by  appellant  viz.,  that  "To  negotiate 
means  to  conclude  by  baivain,  treaty  or 
agreement"  and  apply  It  to  tbe  contract  In 
this  case,  the  plaintiffs  contracted  "to  con- 
clude by  bargain,  treaty,  or  agreement"  the 
purchase  of  the  property,  and  It  Is  their  fail- 
ure to  do  so  in  this  case  that  defeats  their 
right  to  recover.  Tbe  erldence  objected  to 
and  excluded  by  the  court  In  the  first  ex- 
c^tton  was  evidence  to  show  the  n^otla- 
fions  of  the  plaintiffs  In  regard  to  property 
other  than  that  purchased  by  tbe  dly.  Tbe 
plaintiffs  in  tiielr  declaration  claim  ctmmilf- 
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Blona  only  «n  the  property  purchased,  and 
do  not  make  claim  to  any  otlier  commissions, 
rherefore  this  erldeoce  was  not  admissible 
under  the  pleadings,  to  which  the  court  was 
bound  to  look  In  determlnins  the  admissibil- 
ity of  eTldence. 

Finding  no  error  In  the  rulings  of  the  court 
In  the  first  exception  or  In  granting  defend 
ant's  first  prayer,  it  becomes  unnecessary  to 
consider  the  other  questions  presented  by 
the  record,  and  we  most  affirm  the  Judgmttit 
below. 

Judgment  affirmed,  with  costs. 


'CNITBD  RAILWAYS  &  ELECTRIC  CO.  T. 
RILEY. 

(Court  of  Appeals  of  Maryland.   Jan.  18, 

1909.) 

1.  Oaebubs  (1  84S*)— SiBEffr  Railboads— lie* 

TOBIU  TO  PASBEKOnS— DAXVOEBOITB  POSI- 
TIONS —  COlTTKIBUTOaT  NlQUOBIfOE  —  IN- 
SIBUOTIONB. 

Where,  in  an  actitm  for  Injuries  to  a  street 
car  passen^r  while  standing  on  the  tear  i>lat- 
form  by  a  collision,  ddendaat  pleaded  contribu- 
tory negligence,  and  plaiutifTs  testimony  con- 
tained evloence  from  which  the  Jnry  could  have 
foond  contributory  necligence,  the  court  erred 
in  charging  that.  If  Uie  jnry  foand  the  facta 
stated  in  plaintiffs  prayer,  plaintiff  was  enti- 
tled to  recover,  unlees  ''defendants  showed"  ei- 
ther that  the  Injury  did  not  reanlt  from  its  neg- 
ligence, or  that  the  accident  could  have  been 
avoided  by  the  exercise  of  ordinary  care  on 
plaintiff's  part. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  a  1403-1407;  Dec.  Dig.  1  848.*] 

2.  Gabbibrb  ({_381*>— SrsKET  Railboadb— In- 
jUBDcs  TO  Passbhgebs— DAnaiRona  Pon- 
TioNS— Person  on  Puttobm. 

Plaintiff  boarded  a  standing  street  car  at 
nie^t  while  the  car  was  rither  standing  still  or 
bad  not  moved  perceptibly.  Plaintlfl  was  in- 
jured by  the  car  being  stradi  by  a  runaway 
car  from  behind,  while  plaintiff  was  either  in 
the  act  of  entering  or  while  be  had  stopped  on 
the  platform  momentarily  with  a  view  to  go- 
ing inside  as  soon  as  the  car  started,  or  with 
the  Intention  of  remaining  on  the  platform. 
Held,  that  plaintiff  was  not  negligent,  nor  did 
he  aesnme  the  risk  of  the  colUwon  by  being  on 
the  platform  after  having  an  opportimlty  to  go 
inside  the  car. 

[EA.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8  1378;  Dec.  Dig.  1  331.*] 

S.  Cabbiebs  ({  823*0— Injubies  to  Passen- 

QERB— "Absuxed  kisb:." 

The  doctrine  of  asaumed  risk  in  its  appli- 
cation to  the  relation  of  carrier  and  passenger 
involves  the  doctrine  of  contributoir  negligence, 
since,  auless  the  position  voluntarily  taken  by 
the  passenger  exposes  him  to  obvious  and  pat- 
ent dangers  or  such  as  he  Is  retinired  to  antici- 
pate, he  cannot  in  case  of  injnir  be  charged 
with  negligence  or  to  have  assumed  the  risk. 

[Ed.  Note.— -I'or  other  cases,  see  Canieis, 
Cent  Dig.  i  1346 ;  Dec.  Dig.  |  823.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  1,  pp.  580-091 ;  vol.  8,  pp.  75S4,  75S9.] 

4.  Cabbiebs  (fi  348*)— Stbegt  Railboads— In- 
jubies  to  Passkngebs—Instructions. 
Where  plaintiff  was  injofed  by  a  rear-end 
street  car  collision,  while  he  was  standing  on 
the  xear  platform  of  the  ear  that  was  stmdi. 


'  and  testified  that  he  got  on  the  platform  and 
took  the  position  he  was  in,  as  he  was  about  to 
enter  the  car,  and  before  he  could  get  inside 
the  accident  happened,  the  court  properly  refus- 
ed to  charge  that  If  plaintiff  took  an  rapoaed 
and  dangerous  position  on  the  car,  and  was  In- 
jured by  reason  thereof,  he  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1403-3407;  Dec  Dig.  |  34S.«] 

ft.  Dahages  (I  172*)— Pebsohai.  Ietjubieb— 
Specuutivk  Damaoes— Evidence. 

In  an  action  for  injuries  to  plaintiff,  evi- 
dence that  before  the  accident  iriaintilE  had  aa 
arrangement  to  go  into  business  and  intended 
to  do  so  was  inadmisBible. 

[Ed.  Note.— Fw  other  cases,  see  Damages, 
Cent  Dig.  H  490-192;  DeoDig.  |  ITS.*! 

6.  Dahageb  (I  186*)— Pebbonal  IirjuBiEa— 
Evidbnob— Habbiagb  Arrn  Injubt. 

In  an  action  for  injuries  to  nlalntU^  evi- 
dence that  plaintiff  was  married  uter  Ae  aod- 

dent  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  478,  479 ;  DecT^g.  {  168.*] 

7.  Appeal  and  Ebbob  (|  1<^*}— Rxrmr— 
Effect  or  Ebbob. 

Where,  in  an  action  for  injuries,  the  jnty 
were  properly  instructed  as  to  the  measare  of 
damages,  error  in  permitting  evidence  that  plain- 
tiff was  married  after  the  accident  was  not 
ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig  i  4180;  Dee.  Dig.  |  1033;* 
Trial,  Cent  Dig.  f  977.] 

Appeal  from  Baltimore  City  Court ;  George 
M.  Sharp,  Judge. 

Action  by  V.  Russell  Riley  against  the 
United  Railways  &  Electric  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Argued  before  BOYD,  C  J.,  and  PBAKCE, 
SCHMUCKER.  BURKE.  WORTHINGTOX. 
and  TH0UA8.  JJ. 

J.  Pembroke  Thorn  and  Jos^h  C  France, 
for  appellant   William  Coltou,  for  appellee^ 

THOMAS,  J.  T.  RuBBen  RUey,  the  appel- 
lee and  plaintiff  below,  who  lived  at  648  Co- 
lumbia avenue^  In  Baltimore  dty,  wlwa  re- 
turning from  a  visit  to  aome  frlendB  in  Plkes- 
Tllle,  late  at  nii^t  on  December  15,  iSOS,  got 
off  one  of  the  can  of  the  appellant  at  tbe 
comer  of  North  and  Lindon  avennes  to  take 
a  Johns  street  car  goli«  to  OcdamUa  avenue. 
It  wu  cciAt  and  he  wsit  into  a  drag  store 
and  got  some  cigars  and  wallred  up  North 
avenue  smdklng,  while  waitii«  for  hla  car, 
but  not  seeing  raie^  and  seelDg  a  Bfa^aon 
avenue  car  standing  near  Warner's  reBtau- 
rant  or  saloon,  aevenl  doors  below  the  cor* 
ner,  'he  hurried  and  got  tm  It,  and  while  be 
was  an  the  rear  platform  of  the  car  It  was 
struck  from  the  rear  by  what  is  called  In  the 
erldmce  a  "runaway  car,"  with  no  one  In 
Ctiarge  ttf  It,  and  when  running  r^dly  on  the 
same  track  In  ttie  Bame  direction  as  the  car 
he  WBB  on,  and  he  sustained  injnrtee  which 
necesBltated  the  amputation  of  one  of  his 
1^  a  few  Inches  below  the  knee,  and  this 
suit  is  bron^t  to  recover  toe  sndi  Injarles. 


•Voe  other  eases  see  sam*  tople  and  section  NUHBBR  In  Deo.  A  Am.  Digs.  1907  to  dat%  *  Reporter  Xndsus 
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The  gronnds  of  the  defeose  were  ttiat  ho  waa 
trnUty  of  contrlbatoty  n^lgence  In  standing 
on  the  platform  of  ttie  car,  and  that  he  as- 
sumed the  risks  to  which  his  position  ex- 
posed him.  The  trial  resulted  in  a  T«dlct 
and  jTH^ment  In  favor  of  the  plaintiff  for 
f 10,000,  from  which  judgment  this  appeal 
was  taken. 

The  record  contains  three  exceptions  to 
the  rulings  of  the  court  on  the  evldeDce,  and 
one  exception  to  the  granting  of  the  plain- 
tiffs two  prayers,  the  rejection  of  the  de- 
fendant's first,  second,  third,  fifth,  sixth,  ser- 
«nth,  ninth,  tenth,  and  eleventh  prayers,  and 
the  overruling  of  defendant's  q)eclal  excep- ; 
tlon  to  plalntUTs  prayers.  The  only  excep- 
tions, however,  relied  on  and  pressed  in  this 
■court,  are  the  exceptions  to  the  ruling  of  the 
court  on  the  evidence,  and  to  the  granting 
of  plaintiff's  first,  and  the  rejection  of  de- 
fendant's sixth,  ninth,  tenth,  and  Seventh 
prayers. 

Plaintiff  testified:  That  "he  ran  to  get  on 
the  car  and  got  on,  but,  before  he  could  throw 
his  cigar  away  or  get  Inside,  some  one  jump- 
«d  on  the  rear  end  of  the  £ar,  and  hollowed 
and  pulled  the  bell,  and  before  he  knew  It 
there  was  an  awful  crash.  The  car  was  stiU 
when  he  got  on.  His  position  was  on  the 
back  platform  of  the  car  facing  the  motor- 
man,  looking  Inside  the  car.  about  to  walk 
In.  He  did  not  have  time  to  throw  his  cigar 
away  or  get  inside  the  car  before  some  one 
jumped  on  and  hollowed,  and  at  the  same 
time  rang  the  bell,  and  before  he  knew  it 
there  was  a  crash."  .And  on  cnMsa-examlna- 
tion  he  said  be  ran  back  of  the  car  and  got 
on  because  It  was  the  last  car  that  night  go- 
ing down,  and  that  he  still  had  the  cigar 
with  him ;  that  he  did  not  have  time  to  take 
any  position,  and  had  just  gotten  on  the  car, 
was  standing  facing — "i  was  looking  inside 
the  car'* — that  he  was  standing  on  the  plat- 
form looking  inside  the  car ;  that  he  guessed 
he  waa  smoking ;  that  he  could  not  tell  how 
many  i>eople  were  In  the  car;  that  he  saw 
the  conductor,  who  was  standing  up  In  the 
front  part  of  the  car ;  that  no  one  else  was 
there  that  he  knew  of;  that  the  conductor 
was  not  on  the  back  platform  or  at  the  back 
door ;  that  he  did  not  have  time  to  see  how 
many  people  were  In  the  car,  which  was  not 
crowded,  and  that  "he  guessed  there  was 
plenty  of  room  inside";  that  be  had  been 
around  cars  a  good  deal  In  Baltimore  for  10 
years,  but  never  knew  of  any  notice  or  sign 
in  the  cars  warning  people  against  standing 
on  the  platform  because  it  was  dangerous, 
and  tliat  "those  so  doli%  assumed  the  risk," 
but  ^at  he  had  seen  signs  prohibiting  smok- 
iag  Inside  the  car,  and  that  he  knew  how  to 
read ;  that  he  did  not  know  whether  it  was 
Roseoheim  who  hollowed,  but  that  somebody 
hollowed,  and  at  the  same  time  jumped  on 
and  pulled  the  bell ;  that  "everything  was 
all  confusion  at  the  time,"  and  that  he,  plain- 
tiff; was  "about  opposite  the  door  then,  about 


going  Inside  lha  car,"  and  tiiat  he  luiew 
nothing  about  the  nmawar  car  until  it  struck 
the  car  be  was  in. 

Plalntlff'fl  witness  Herford  says  fliat  flie 
car  plaintiff  was  on  was  atandlng  on  Madi-- 
Bon  avenu^  in  front  of  Wagner's  saloon,  the 
fintrth  door  trcm  the  northeaat  comer  of 
Madison  and  NorUi  avoiuea,  and  that  he 
saw  some  one  get  on  the  car  ahead  of  tiie 
plaintiff  who  wmt  Inside  the  car,  and  was 
about  to  take  his  seat  when  the  accident 
happened;  that  tiie  conductor  was  in  Uie 
front  part  of  the  car,  and  had  something  in 
his  hand,  and  witness  thought  he  was  writ* 
ing;  that  he  saw  the  runaway  car  pass  the 
northwest  comer,  and  saw  plaintiff  on  the 
platform  of  the  car  that  was  struck ;  that  he 
saw  a  man  who  came  out  of  Wear's  saloon, 
get  on  after  plaintiff,  and  that  after  witness 
hollowed  he  jumped  off ;  that  plaintiff  could 
have  gotten  inside  the  car  and  taken  a  seat ; 
that  Rosenheim  got  on  the  car  a  few  minutes 
after  plaintiff;  that  plaintiff  was  standing 
on  the  left-hand  side  of  the  platform  of  the 
car  facing  the  motorman ;  that  witness  hol- 
lowed loud,  and  Rosenheim,  the  man  who  got 
on  the  car  after  the  plaintiff,  jumped  off, 
but  he  could  not  say  positively  how  long 
Rosenheim  was  on  the  car  before  he  Jumped 
off;  that  he  Imagines  that  it  was  not  more 
than  a  couple  of  minutes  "if  It  was  that 
much" ;  that  it  was  a  very  short  time. 

Plaintiff's  witness  Zimmerman  stated  that 
he  came  out  of  Wegner's  saloon  and  saw  a 
car  coming  down  Madison  avenue  which  stop- 
ped, and  that  he  stepped  on  the  car,  and  at  the 
same  time  plaintiff  got  on  the  car;  that  he, 
witness,  went  inside  the  car.  and,  as  he  was 
almut  to  take  a  seat  on  the  right  side,  he 
looked  around,  and  saw  plaintiff  standing  on 
the  left-hand  side  of  the  rear  platform,  hold- 
ing onto  the  rail;  that  the  conductor  was 
in  the  front  part  of  the  car,  writing  some- 
thing in  a  little  book,  but  that  there  was  no 
one  else  in  the  car,  and  that  about  half  a 
minute  later  he  heard  some  one  Jump  up  on 
the  car  and  ring  the  bell,  and  he  saw  him 
Jump  off  again,  and  that  then  the  crash  came, 
and  witness  found  himself  In  the  front  part 
of  the  car  where  the  conductor  waa ;  that 
the  car  that  he  was  on  was  at  a  standstill 
when  he  got  on  It,  and,  after  it  was  struck, 
it  went  to  about  the  middle  of  the  square; 
that  there  was  plenty  of  room  Inside  the  car ; 
and  that  It  was  probably  half  a  minute  after 
the  plaintiff  got  on  the  car  before  Rosenheim 
got  on  the  car  and  pulled  the  bell,  and  that  in 
the  meantime  plaintiff  was  standing  on  the 
platform  holding  to  the  rails,  but  that  he 
"didn't  know  whether  he  was  smoking  or 
not" 

Plaintiff's  witness  Brenner  stated  that  he 
and  Rosenheim  came  out  of  Wegner's  saloon ; 
that  Rosenheim  was  waiting  to  go  downtown, 
and  that  he  was  going  east  on  North  avenue ; 
that  th^  saw  the  car  coming,  and  Bosen- 
helm  left  him  on  the  south  side  of  the  street 


Digitized  by  Google 


972 


71  ATLANTIC  BEPOBTEB, 


Old. 


and  he  isesnmed  be  sot  od  fbe  car,  and  wit- 
ness had  gotten  "dlaconaUy  across"  Madlscm 
avenae  when  he  heard  a  shont,  and,  looking 
-  bade,  saw  plaintiff  standing  on  the  platform, 
and  Bos^elm  pulling  the  bell  rope,  and  be- 
fore be  could  realise  what  happened  he  saw 
another  Madlaon  aTenne  car  comli«,  and 
^ere  ms  a  crash  which  carried  both  cars  as 
far  as  the  middle  ot  the  block;  that  the 
cradi  came  Immediatdy  after  puning  tte 
bell,  and  the  car  was  eltiier  stiU  or  had  yvry 
UtUe  headway;  that  after  the  acdd^t  the 
jAatforma  of  the  two  cars  were  ai^arently 
smashed,  and  there  was  a  tangle  of  the  Iron 
grating  and  the  brake,  "and  plaintiff  was 
down  among  them." 

The  i^alntlff  produced  other  witnesses 
whose  testimony  was  to  about  the  same  effect 
as  the  evidence  above  stated,  from  which  the 
Jury  could  have  found  that  at  tbe  time  of  the 
accident  the  car  on  which  plaintiff  was  in- 
jured was  either  standing  still  or  had  Just 
Btarted,  and  that  plaintiff  was  standing  on 
the  rear  platform  of  the  car;  that  there 
were  very  few  people  in  the  car;  that  the 
plaintiff  had  an  opportunity  to  go  inside  the 
car;  and  that,  If  he  had  done  bo,  instead 
of  remaining  on  the  rear  platform,  he  would 
not  have  received  the  Injuries  for  which  he 
now  seeks  to  recover. 

Defendant  proved  by  Its  witness  Glenn 
that  he  was  conductor  on  one  of  the  defend- 
ant's care,  and  saw  the  accident  in  which  the 
plaintiff  was  injured;  that  he  had  been  at 
work  on  the  street  cars  for  14  or  15  years 
previous  to  the  accident ;  that  he  took  tbe 
car  plaintiff  was  on  from  the  place  of  the  ac- 
cident back  to  the  bam;  that  that  car  and 
all  other  cars  of  the  defendant  bad  posted 
on  them  a  sign  forbidding  people  to  ride  on 
the  steps  or  rear  platform  of  the  car,  and 
stating  that  those  who  did  so  did  it  at  their 
own  risk ;  that  these  notices  had  on  them,  in 
big  red  letters  at  the  top,  the  word  "Warn- 
ing." 

Plaintiff's  first  prayer  Is  as  follows:  "If 
the  jury  believed  that  the  plaintiff  was  a  pas- 
senger aa  (me  of  the  defendant's  cars,  and 
whilst  being  carried  therein  was  injured  by  a 
collision  between  tlmt  and  another  of  tbe 
defendant's  cars  while  moving  on  tbe  same 
track,  then  the  presumptkm  Is  that  the  in- 
jury resulted  ftom  the  ne^lgence  of  the  de- 
fendant, and  the  plaintiff  Is  entiUed  to  re- 
cover, unless  tbe  defendant  shows  that  the 
said  Injury  did  not  result  frtmi  its  ne^igence, 
or  that  tiie  accident  could  have  been  av(dded 
by  the  exerdse  of  ordinary  care  on  the  part 
of  tbe  plaintiff."  By  tbls  Instmction  the  Ju- 
ry were  told  that  If  tiiey  found  tbe  facts 
stated  in  the  prayer,  the  plaintiff  was  enti- 
tied  to  recover,  unless  the  defendant  showed 
eltha  tiiat  tbe  Injury  did  not  result  from  its 
n^Ugence,  or  that  the  acddaat  could  liave 
heok  avoided  by  tiie  exercise  of  onUnary  care 
on  the  part  of  the  idalntiff.  in  other  words, 
tliat  the  Jury  in  detomlning  whetiier  tbe  In- 


Jury  resulted  from  the  negUgenee  of  tbe  de- 
fendant, or  the  eeddeat  could  have  been 
avoided  by  tiie  exercise  of  ordinary  care  by 
the  plaintiff,  were  confined  to  the  evidence 
produced  by  the  defendant  As  was  said  In 
the  case  of  Lewis  v.  B.  ft  O.  B.  B.  Co.,  3S 
Md.  S88,  17  Am.  Bep.  621:   "The  question  in 
this  and  in  an  cases  of  the  like  klud  la  wheth- 
er the  injury  complained  of  was  caused  en- 
tire by  the  negligence  or  improper  conduct 
of  the  defendant,  or  whether  tiie  plaintiff  so 
far  contributed  to  the  same  by  his  own  Dili- 
gence or  want  of  ordinary  care  and  prudmce 
that,  but  for  sudi  negligence  or  want  of  care 
and  prudence,  the  injury  would  not  have  hap- 
pened. In  the  first  case,  the  plaintiff  would 
be  entitled  to  recover^ln  the  latter  he  wonld 
not,  unless  the  defendant,  by  the  exerdse  oi 
care  and  prudence,  might  have  avoided  the 
consequences  of  the  plaintiff's  n^igence." 
While  an  Injury  may  be  sustained  under  sucb 
clrcnmatances  as,  when  shown,  give  rise  to 
the  presumption  of  n^lgence  on  the  part  of 
the  defendant,  the  testimony  adduced  to  show 
these  drcumstances  may  alsv  dladose  such 
evidence  as  will  Justify  tbe  court  In  saying 
or  tbe  Jury  in  finding,  that  the  plaintiff  was 
guilty  of  such  contributory  negligence  as  de- 
feats his  right  of  recovery.  Without  meaning 
to  say  as  a  matter  of  law  that  the  testimony 
produced  by  the  plaintiff  shows  that  he  was 
guilty  of  contributory  negligence,  it  does  con- 
tain evidence  from  which  the  Jury  could  have 
found  that  the  plaintiff  had  the  opportonity 
to  go  Inside  tbe  car,  and  that,  Instead  of  do- 
ing so,  be  remained  on  the  platform,  and 
that  under  the  circumstances  disclosed  by 
this  evidence  he  was  negligent,  and  that  bat 
for  such  negligence  on  bis  part  he  would  not 
have  been  injured.  Notwitbstaiidbig  tbe  Ju- 
ry may  have  so  found,  yet  undfflr  tiie  instmc- 
tious  ctmtained  in  tbe  plalntHTs  first  prayer 
they  were  required  to  find  for  tihe  plalntlfl; 
unless  the  defendant  showed  that  tbe  injury 
did  not  result  from  its  negligoice,  m  that  It 
could  have  been  avoided  by  the  exerdse  of 
ordinary  care  on  tbe  part  of  the  plaintiff.  In 
the  case  of  Phil.  &  W.  B.  Co.  v.  Hand.  101 
Md.  238,  61  Atl.  285,  this  court.  In  condemn- 
ing a  prayer  which  told  tbe  Jury  that  they 
"were  not  entitled  to  presume  tbat  the  plain- 
tiff was  guUty  of  negligence,  but  tbat  Csct. 
if  relied  upon       tbe  defendant,  most  be 
proved  by  the  defendant  by  preponderating 
testimony,"  said:    "Contributory  negllgmoe 
will  defeat  a  plaintiff's  action.  It  can,  there- 
fore, make  no  iKwslble  difference  whether 
that  negligence  Is  proved  by  tbe  plaintiff  or 
by  the  defendant  It  is  its  exls^ce,  and  not 
the  party      whom  Its  existence  is  proved, 
that  is  material.   It  Is  the  thing  itself  that 
defeats  tbe  action,  and  not  tiie  mere  accident 
that  it  hapi>en8  to  be  proved      tiie  one  or 
the  oQier  of  the  opposite  partiesL   It  is  Just 
as  compete  a  bar  to  the  action  when  Its  pres- 
ence Is  revealed  in  the  evidence  Introduced 
by  tbe  plaintiff  as  it  Is  whoi  disclosed  in  tbe 
testimony  adduced  1^  the  defendant  Inas- 
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much,  then,  as  the  negligence  of  tbe  plaintiff 
directly  contributing  to  the  happening  of  the 
Injury  sustained  bars  a  recovery,  it  wonld 
seem  a  priori  to  follow  that  It  la  absolntely 
of  no  conBequence  by  which  party  to  the  salt 
that  negligence  Is  proved.  Consequently  It 
was  error  to  Ina tract  the  Jnry  that  to  be  a 
«lefenBe  such  negligence  most  be  proved  by 
the  defendant." 

Appellee's  counsel  cites  and  relies  upon  the 
case  of  N.  Balto.  Pass.  Ry.  Co.  v.  Kaskell,  78 
MA.  617,  28  Atl.  410,  where  a  simflar  prayer 
was  approved  by  this  court.  While  plaintiff's 
flrst  prayer  In  E^skell's  Case  does  conclude 
by  requiring  tbe  defendant  to  show  contribu- 
tory negligence,  etc.,  the  facts  of  that  case 
are  entirely  different  There  the  plaintiff 
was  injured  by  reason  of  having  his  hand 
aronnd  the  window  post  of  the  street  car. 
The  car  on  which  he  was  riding  left  the 
track,  and  finally  came  In  contact  with  a  box 
«ar  of  the  Western  Maryland  Railroad,  mash- 
ing the  plaintiff's  band.  PlaintlfTs  evidence 
was  that  the  car  was  crowded,  passengers 
were  standing  in  the  aide,  and  the  car  was 
Jolting  so  that  the  passengm  with  difficulty 
retained  their  seats,  and  that  he  had  to  take 
hold  of  tbe  window  under  the  circumstances 
to  hold  himself  on ;  while  the  defendant's  tes- 
timony was  that,  before  and  at  the  time  of 
tbe  accident,  be  bad  been  sitting  with  his  el- 
bow resting  on  the  window  sill,  with  his  hand 
"clasped  around  the  post  of  the  window,  the 
back  of  his  hand  being  outside  the  car." 
Therefore,  according  to  plaintiff's  evidence, 
be  was  forced  by  reason  of  the  defendant's 
negligence  to  take  bold  of  the  window,  and 
he  was  not  guilty  of  contrlbatory  negligence, 
while  defendant's  evidence  tended  to  show 
that  he  was.  Under  such  circumstances, 
plalntlfTs  evidence  showing  that  he  was  free 
from  blame,  it  was  necessary  for  the  defend- 
ant to  show  that  he  was  negligent  And  the 
Instruction  as  applied  to  the  record  in  that 
case  ijs  not  at  all  In  conflict  with  the  views 
we  have  expressed  in  regard  to  plaintUTs 
prayer  in  this  case. 

The  defendant  asked  the  court,  its  ninth 
prayer,  to  Instruct  the  Jury  that,  "where  there 
Is  ample  room  Inside  the  car,  a  paseei^r 
who,  for  his  own  convenience,  stands  upon 
the  platform,  assumes  all  the  risk  of  being 
upon  tbe  platform."  and  that  If  they  found 
tliat  the  plaintiff  had  a  reasonable  opportu- 
nity to  go  in  the  car,  but  failed  to  do  so^  and 
that  he  was  Injured  In  consequence  thereof, 
their  verdict  should  be  for  the  defendant;  and 
by  their  tenth  prayer  that  if  they  foond  that 
he  "got  upoa  the  car,  passed  tbe  doorvray  and 
took  a  position  upon  the  platform,  •  •  • 
then  he  assumed  the  risks  Incident  to  audi 
positira,"  and*  if  tbey  further  found  that  he 
was  Injiued  by  reason  of  his  being  In  such 
position,  their  verdict  should  be  for  ttie  de- 
fendant; and  1^  their  eleventti  prayer  that 
tbe  platform  of  the  car  is  a  more  dangerous 
place  than  tiie  inside  of  the  car,  and  if  they 
ftiimd  that  the  ^aintlff  was  standing  on  the 


plBtf(»m  of  the  car  after  he  had  a  reasonable 
opportunity  to  go  Inside,  and  that  he  was  in- 
jured because  of  his  position,  their  verdict 
should  be  for  the  defendant  In  other  words, 
these  prayers  asked  the  court  to  say  as  a 
matter  of  law  that  If  the  plaintiff  was  on  the 
platform  of  the  car  after  having  had  an  op- 
portunity to  go  Inside  the  car,  and  was  in- 
jured in  consequence  of  his  being  there,  he 
was  guilty  of  contributory  negligence,  and 
cannot  recover,  in  tbe  case  of  Torktn.  T-  R. 
I  V.  Cason,  72  Md.  877,  20  Atl  118.  where  tbe 
plaintiff  was  riding  on  tbe  front  [datform  of 
a  street  car,  contrary  to  the  roles  of  the  com- 
!  pany,  which  he  knew,  or  ought  to  have  known 
I  of,  and  fell  from  the  car  and  was  Injured,  the 
:  court,  -  after  citing  the  case  of  Balto.  City 
I  Pass.  Ry.  Co.  v.  Wilkinson,  80  Md.  232.  as 
holding  "that  a  regulation  forbidding  passen- 
gers to  get  on  and  off  any  car  by  the  front 
platform  was  reasonable,  and  that  knowingly 
to  violate  it  was  conclusive  evidence  of  n^ll- 
gence  on  the  part  of  the  passengers,"  said: 
"Had  he  be«i  inside  tbe  car,  where  he  ought 
to  have  been,  tbe  injury  wonld  not  have  been 
suBtalned.  His  own  voluntary  choice  placed 
j  him  in  an  exposed  position,  and  that  position 
rendered  tbe  injury  possible,  tt  was  a  posi- 
tion not  provided  fbr  him  to  occupy,  and 
even  a  careless  observer  must  know  that  it 
was  the  most  dangerous  one  to  take.  He 
thought  proper  to  make  an  experiment  under 
circumstances  of  peril  open  and  known  to 
him,  which  he  could  iiave  reasonably  avoided, 
and  it  is  no  injustice  Out  he  is  required  to 
bear  the  consequences  of  his  own  act"  In 
tbe  case  of  State,  Use  of  Miller,  v.  Western 
Md.  R.  Co.,  105  Md.  33,  66  Atl.  686,  where 
the  party  killed  was  voluntarily  riding  on  the 
platform  of  a  railroad  car  at  the  time  of  Uie 
accident,  the  court  held  the  rule  to  be  well 
settled  "that,  if  a  person  voluntarily  takes  an 
exposed  position  upon  a  train,  he  himself  in- 
curs the  special  risk  of  that  position.  In  this 
case  the  risk  was  so  obviously  dangerous  that 
a  prudent  man  would  not  think  of  incurring  It 
*  *  ■  In  the  case  at  bar,  if  the  deceased  had 
gone  Into  tbe  passenger  or  b^^ge  oar,  and 
not  remained  on  the  bumper  or  platform,  he 
would  not  have  beat  kilted.  He  voluntarily 
selected  a  place  of  danger,  and  remained 
there  until  he  was  klDed."  in  both  of  thes  i 
cases  the  court  h^  that  the  conduct  of  the 
party  injured  as  to  whidi  the  proof  was  dear, 
and  as  to  the  nature  of  whldi  there  was  no 
room  fdr  ordinary  minda  to  <Uffer,  amounted 
in  law  to  contributory  negligence.  And  th&^ 
are  numerous  cases  elsewhere  which  hold 
that  a  party  wbo  rides  on  the  platform  of  a 
train  or  a  rapidly  moving  street  car,  in  the 
absence  of  some  good  excuse  for  so  dohig.  Is 
guilty  of  ne^igence,  and  among  tliem  Is  the 
case  of  Thane  t.  Scranton  Traction  Co.,  191 
Pa.  218.  43  AtL  1B6.  71  Am.  St  Rep.  707,  re- 
ferred to  by  the  appellant  where  the  Su- 
preme Court  of  PemisylTanla,  recognizing  that 
the  previous  dedslons  of  that  court  had  es- 
tablished the  rule  that  standli^  on  the  plat- 
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form  of  a  moTli^  railroad  train  was  negli- 
gence per  Be,  bat  that  standing  on  the  plat- 
form of  an  ordinary  horse  car  was  not  negli- 
gence per  se,  but  raised  a  qnestion  for  the 
Jury,  and  held  that  "the  Increase  speed  npon 
electric  passenger  railway  lines,  with  Its  re- 
sultant danger,  now  approximates  to  that  of 
steam  railroads,"  and  that  where  a  passen- 
ger, withont  any  special  reason  for  doing  so, 
remains  on  the  platform  of  a  moving  trolley 
car,  he  1b  guilty  of  negligence  per  ae. 

The  general  rule  as  stated  by  3  Hutchinson 
on  Carriers  (3d  Ed.)  {  1174,  Is  that:  "Where 
the  question  whether  the  n^llgence  of  the 
passenger  did,  in  fact,  proximately  and  nat- 
□rally  contribute  to  the  injury  depends  for 
Its  determination  upon  conflicting  testimony, 
it  must  be  submitted  to  the  Jury  as  a  qnestion 
of  fact  And  althon^  the  facts  hare  been 
ascertained.  If  they  are  such  that  fair-minded 
men  might  honestly  come  to  difterent  con- 
clusions as  to  the  injury  sustained  by  the 
passenger  having  been  contributed  to  by  his 
own  carelcssnesfl  or  Imprudence,  the  question 
of  his  contributory  negligence  must  be  de- 
termined as  one  of  fact  by  the  Jury."  And 
from  the  decisions  of  this  court  it  may  be 
said  that  "unless  there  la  some  prominent 
and  decisive  act  in  regard  to  which  there  is 
no  room  for  ordinary  minds  to  differ,"  and 
nnlesa  the  fonduct  of  the  plaintiff  relied  on 
9S  amounting  in  law  to  contributory  negli- 
gence is  established  by  clear  and  uncmtradlct- 
ed  evidence,  the  case  should  not  be  with- 
drawn from  the  Jury,  and  that,  '*when  the 
nature  of  the  act  relied  on  to  show  contribu- 
tory negligence  can  only  be  determined  by  ail 
the  dreams taneee  attending  the  transaction. 
It  Is  within  the  province  of  the  Jury  to 
characterize  It."  McMahon  Oase,  S9  Md. 
449;  Lake  Boland  Co.  v.  McKewen,  80  Md. 
093,  31  AtL  797;  Cooke  v.  Baltimore  Trac- 
tion Co.,  80  Md.  651,  SI  Atl.  327 ;  Baker  v. 
Md.  Coal  Co.,  84  Md.  19,  85  AU.  10 ;  Wlnkel- 
man  &  Brown  Go.  v.  CoUoday,  88  Md.  91,  40 
AO.  1078;  Strauss  v.  United  Ry.  Co.,  101 
Md.  487,  61  Atl.  137.  In  this  case  there  is 
not  only  a  conflict  of  evidence  as  to  the  con- 
duct of  the  plaintiff  relied  on  as  constituting 
contributory  negligence,  but  the  nature  of 
the  act,  so  relied  on,  can  only  be  deter- 
mined by  considering  all  the  circumstances 
attending  the  accident,  and  It  was  for  the 
Jury  to  say  under  all  the  drcumstancea 
whether  the  plaintiff  in  being  on  the  plat- 
form, after  he  had  had  an  opportunity  to  go 
Inside  the  car,  was  guilty  of  contributory 
negligence.  According  to  the  evidence,  the 
car  was  either  standing  still,  or.  If  It  had 
started,  it  had  not  "moved  perceptibly,"  and 
the  plaintiff  was  either  In  the  act  of  enter- 
ing the  car  when  the  accident  happened,  or 
had  stopped  on  the  platform  momentarily, 
or  for  the  short  time  mentioned  in  the  evi- 
dence, with  a  view  of  getting  Inside  as  soon 
as  the  car  started,  or  with  the  Intention  of 
remaining  there.  Under  such  circumstances, 
tlw  court  would  not  be  warranted  in  aaylng 


as  a  matter  of  law  tliat  he  was  guilty  of  con- 
tributory negligence,  or  that  in  being  on  the 
platform,  after  having  had  an  opportunity  to 
go  Inside  the  car,  he  assumed  the  risks  of 
the  collision  which  occurred,  and  these  pray- 
ers were  therefore  properly  refused.  In  the 
case  of  Strauss  v.  United  Ry.  Co.,  supra,  this 
court  said:  "If  the  manner  In  which  be 
(plalntUf)  stood  be  not  fixed  by  clear  and 
uncontradicted  evidence,  the  court  cannot  say 
as  a  matter  of  law  that  the  appellant  \ra.s 
guilty  of  contributory  negligence.  Again, 
what  danger  then  existed  against  which  bj 
the  exercise  of  ordinary  care  he  ought  ta 
Iiave  guarded  himself.  He  should  not  be  re- 
quired to  predicate  danger,  unless  there  was 
something  In  the  situation  Imown  to  him,  or 
which  he  could  have  known  by  the  exercise  of 
reasonable  care,  from  which  he  was  or  ougbt 
to  have  been  warned  of  bis  peril.  Here  it 
seems  be  stood  up  at  the  time  the  speed  of 
the  car  was  abO]at  to  be  Increased.  He  shonld 
have  known  that  when  that  happ^ed  certain 
Irregularities  of  motion  would  be  experienc- 
ed. It  cannot  be  doubted  that  he  was  rea- 
sonably prudent  In  takli^  an  upright  posi- 
tion as  against  the  usual  expected  Increase 
of  speed.  But  the  only  evidence  Is  that  the 
lurch  of  the  car  was  'sodden,  unexpected, 
and  unusual.'" 

The  doctrine  of  assumed  risks  or  waiver  of 
right  of  action,  which  has  most  frequeut  ap- 
plication to  the  relation  of  master  and  serv- 
ant, while  theoretically  distinct,  in  its  pra^ 
tical  application  to  ordinary  negligence  cases 
between  passengers  and  carriers,  not  affected 
by.  any  contractual  relation  other  than  tbe 
implied  contractual  obligations  between  tbem. 
necessarily.  It  would  seem,  involves  the  doc- 
trine of  contributory  negligence;  for,  valess 
the  position  voluntarily  taken  by  a  passenger  j 
exposes  him  to  dangers  that  are  obvious  ajai  \ 
patent,  or  such  as  he  knew  of,  or  by  the  ex-  j 
erclse  of  ordinary  care  ought  to  have  an- 
ticipated, he  cannot  In  Justice  In  case  of  re- 
sultant Injury  be  held  guilty  of  contrlbntorr 
negligence,  or  to  have  assumed  the  risk  of  an 
injury  he  had  no  reason  to  anticipate,  or  to 
have  waived  his  right  of  action  ther^or.  On 
the  other  hand,  if  the  danger  to  which  fie 
voluntarily  exposed  himself  was  obvloos  and 
patent,  or  such  as  he  knew  of.  or  by  the  ex- 
ercise of  ordinary  care  ought  to  have  antld-  j 
pated,  and  injury  follows  In  conseqoence 
thereof,  then  he  was  guilty  of  contributory 
negligence,  and  must  be  held  to  have  assum-  ^ 
ed  the  risk  of  bis  poslticm.  And  that  la  what 
the  learned  Judge  meant  in  Straus^  Case, 
which  is  in  entire  accord  with  the  views  «- 
pressed  in  Casey's  Case  and  in  Miller's  &x. 

By  the  drfendant's  sixth  prayer  the  coort 
was  asked  to  instruct  the  Jury  that  If  tiie 
plaintiff  took  an  exposed  and  dangerous  posi- 
tion on  the  car,  and  he  was  Injured  by  reason 
of  his  taking  such  pMltion,  he  could  not  n- 
cover.  ThiB  prayer  entirely  Ignores  the  i^aln- 
tilTs  own  testimony  that  he  got  on  the  pl»^ 
form  and  took  such  position  as  he  was  about 
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to  enter  tbe  car,  and  before  he  could  get  In- 
side the  accident  happened,  and  was  tberefore 
properly  refused. 

We  find  no  errors  in  the  mlinga  of  the 
court  on  the  other  prayers,  or  defendant's 
special  exertions  to  plaintiff's  prayers,  the 
exceptions  to  which  were  not  pressed  In  this 
court.  The  evidence  excepted  to  in  the  flrat 
and  second  exceptions  was  the  testimony  of 
the  plaintiff  that,  before  the  accident,  he  had 
an  arrangement  to  go  Into  bnslness,  had  In- 
tended to  go  Into  business.  This  evidence 
was  doubtless  offered  for  the  purpose  of  en- 
hancing the  damages  showing  that,  before 
tbe  accident,  he  had  good  business  prospects, 
which  be  lost  In  consequence  thereof,  and 
was  clearly  inadmissible.  In  the  recent  case 
of  WlnsJow  Elevator  &  Mach.  Co.  v.  Hoff- 
man, 60  Atl.  394,  Judge  Burke,  In  quoting 
from  13  Cyc.  S9,  states  the  rule  to  be  that : 
"Whra  a  new  business  or  enterprise  Is  float- 
ed, and  damages  by  way  of  profit  are  claimed 
for  Its  intermptlon  or  prevention,  they  will 
be  denied  for  the  reason  that  such  business 
Is  an  adventure,  as  distinguished  from  an 
established  business,  and  Its  profits  ore  epeca^ 
latlve  and  remote,  gristing  only  in  antldpa- 
tlon." 

The  evidence  that  the  plaintiff  had  married 
after  the  accident,  excepted  to  in  the  third 
exception,  Is  evidence  of  the  same  character 
as  the  evidence  held  to  be  Inadmissible  in 
Stockton  V.  Frey,  4  OIU,  420.  45  Am.  Dec.  138, 
and  Pennsylvania  Co.  v.  Roy.  102  TJ.  S.  541, 
28  L.  Ed.  141,  and  there  was  error  In  per- 
mitting It  to  be  given,  but  we  mnst  not  be 
nnderstood  as  saying  that  It  was  such  an  er- 
ror as  would  Justify  this  court  In  reversing 
the  judgment  on  that  ground  alone ;  the  jury 
having  been  properly  Instructed  as  to  the 
measure  of  damages.  B.  &  O.  B.  B.  Co.  v. 
Shipley,  81  Md.  368 ;  B.  O.  B.  B.  Co.  v.  Hauer, 
eo  Md.  460. 

For  the  errors  In  the  ruling  of  the  court 
In  the  first,  second,  and  third  bills  of  excep- 
tion, and  In  granting  plaintiff's  first  prayer, 
the  Judgment  mnst  be  reversed,  and  the  case 
be  remanded  for  a  new  trial. 

Judgment  reversed,  with  costs,  and  case  re- 
manded for  a  new  trial. 


RBITER  V.  STATE. 

(Ooart  of  Appeals  of  Maryland.  Jan.  IB,  1900.) 

Food  (|  8*)— Statutobt  PbOvisions— Puottt 
—Salic  o?  "Coitdenbed  Skimmed  M11.K." 
Acts  1900,  p.  808,  c  eS2,J  186/  (Cbde  Pnb. 
Gen.  Laws  1901,  art  27,  1  23{9.  prohibits  the 
mannfaetare  or  sale  of  condensed  or  preaerred 
milk  onlesB  manufactured  from  pure  and  on- 
adolterated  milk,  from  which  no  part  of  the 
cream  has  been  taken,  or  unless  the  proportion 
of  milk  solids  therein  shall  be  eanlvalent  to  a 
certain  percentage  of  milk  solids  In  crude  mtlk. 
Section  238  piorides  that  milk  from  which  a 
part  of  the  cream  has  been  taken  shall  be  deem- 
ed adulterated  and  unwholesome,  but  forbids  a 
construction  of  the  sections  so  as  to  prohibit  tbe 
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sale  of  pare  skimmed  milk  when  labeled  and 
sold  as  such,  or  the  addition  of  sugar  to  tbe 
manufacture  of  condensed  milk,  and  sections  232 
and  234  prescribe  the  standard  for  pure  milk 
and  the  penalty  for  Tiolattng  the  statute.  Held, 
that  the  primary  purpose  of  section  235  was  not 
to  prevent  fraud,  but  to  prohibit  the  sale  of 
articles  deemed  nnhealthful  by  the  Legislature, 
and  the  sale  of  "condensed  skimmed  milk,"  an 
article  made  from  milk  from  which  the  cream- 
had  been  taken,  and  containing  little  or  no  but- 
ter fat,  was  prohibited  by  the  statute,  and  the 
fact  that  mok  an  article  was  unknown  or  not 
manufactured  what  the  statute  was  oiacted  was 
Immaterial. 

[Bd.  Note,^For  other  casea,  see  Food,  Dec.^ 
Dig.  S  8.*] 

Appeal  from  the  Criminal  Court  oC  Balti- 
more City;  John  J.  Doblor,  Judge. 

{Nicholas  Belter  wu  convicted  of  sdllng 
condensed  skimmed  mlllc  in  violation  of  the 
statute,  and  he  appealed.  Affirmed. 

Argued  before  BOXD,  C  J.,  and  BRIS- 
COE, PEARCB,  SCHMTICKEB.  BITBKE» 
W0RTHIN6T0N,  THOMAS,  and  HEN- 
RY. JJ. 

B.  E.  Lee  Marshall  and  Arthur  Geo.. 
Brown,  tor  appellant  BugfflQe  O'Dunne  and. 
Iiaac  Lobe  Btrana,  Atty.  Gen.,  for  the  State.. 

THOMAS.  J.  Section  28S  of  artlde  27  of 
the  Code  of  Public  General  Laws  1904 
(Act!  190a  Ik.  86a  c  1132,  I  188f)  provides, 
that:  "No  omdfflued  or  preserved  mUk  sbaU 
be  mannfaetnred  sold  or  mdumged,  or  otter- 
ed  w  exposed  for  sale  or  odiange,  nnless- 
the  same  be  mannfaetnred  from  or  out  of 
pnr^  dean,  healthy,  fresh,  unadulterated-- 
and  wholesome  mUk  frtmi  vrtildi  the  cream, 
has  not  be«a  ronoved  elttier  wholly  or  lik- 
part,  or  unless  the  proportion  of  milk  soUds 
ot  same  shall  be  In  quantity  the  equivalent 
of  twelve  and  fifty  one-hundredths  per  centum 
of  milk  solids  In  erode  ml^  and  oC  whldt^ 
milk  solids  three  and  fifty  one-hundredths 
per  oentnm  shall  be  tmttar  fats.  No  penon 
shall  manufacture,  sdl  or  exchange  or  ofTer 
or  e^MOse  for  sale  or  exchange  any  condfiaiBed> 
or  preserved  mUk  unleaB  tbe  same  be  pat  up, 
padced  or  contained  In  packages  with  the- 
name  of  the  manntactarer  oT  the  said  milk 
distinctly  branded  or  stamped  thereon."  The 
appellant,  Nicholas  Rleter,  (tf  Baltimore  clt7i 
was  indicted  under  this  section  of  the  Oode- 
for  having  unlawfully  sold,  <rffered  fOr  sale;, 
and  exposed  for  sale  condensed  and  preserv- 
ed milk,  which  had  been  manufactured  from, 
and  out  of  milk  which  was  not  then  and 
there  pore»  dean,  healtliy,  fresh,  nnadulter* 
ated  and  whtyiesome^  and  from  milk  from.. 
vrtilch  the  cream  had  been  theretofore  re- 
moved. The  Indictment  contains  five  cotm^tSv. 
duuslng  In  dUEnent  langoage  the  same  di— 
tmM,  and  to  this  indictment  the  defendant, 
filed  the  foUovlng  plea: 

"And  now  comes  the  said  Nldidas  Belter,, 
and  says:  TAbX  the  state  ooght  not  farther 
to  prosecute  the  said  Indictment  nor  any  one 
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of  the  counts  t2iere<tf,  and  for  plea  to  each 
of  said  coonts  Bars  that  he  Is  a  citizen  of 
the  Btate  of  Maryland  and  a  realdoit  of  the 
city  of  Baltimore,  and  that  he  was  at  the 
times  mentioned  In  lald  Indictment,  since 
has  been,  and  now  Is  r^Iarly  engaged 
In  carrying  (m  wholesale  and  retail  grocerr 
bnsbiess  in  the  city  aforesaid  under  the  firm 
name  of  NIch.  Relter  &  Co.,  said  firm  being 
a  copartnership  and  composed  of  the  copart- 
ners as  follows,  to  wit:  Nicholas  Relter  and 
Ambrose  J,  Relter,  lliat  In  the  conduct  of 
said  business,  said  firm  regularly  had  and 
Icept  in  stock,  and  offered  for  sale  and  ex- 
posed for  sale^  certain  cans  marked  and  la- 
belled In  manner  and  form  as  followflk  to 
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SKIMMED 
Square  H  Brand 
Condensed 
MILK 

**rhat  the  said  cans  so  marked  and  label- 
led as  aforesaid  contained  in  a  condensed 
or  solid  form  a  certain  product  of  pure 
cow's  milk,  commonly  known  In  commerce 
and  Id  trade  as  'skimmed  milk  condensed'  or 
'condensed  skimmed  milk.'  That  the  said 
condensed  skimmed  milk  contained  in  said 
cans,  as  aforesaid,  was  and  is  pure  skimmed 
milk  from  which  a  considerable  portion  of 
the  water  has  been  removed  by  process  of 
evaporation,  and  the  same  skimmed  milk 
was  and  is  obtained  from  pure  cow's  milk  by 
removing  ther^om  all,  or  the  greater  part 
of,  the  cream  contained  thweln.  That  all 
the  milk  used  to  make  ttie  skimmed  milk 
so  condensed  In  said  cans  as  aforesaid  was 
and  la  pure,  clean,  healthy,  fresh,  unadul- 
terated, and  wholesome  milk  within  the 
meaning  and  Intent  of  the  laws  of  the  state 
of  Maryland,  and  in  order  to  produce  the 
said  skimmed  milk  which  was  and  is  used  to 
make  the  condensed  skimmed  milk  manu- 
factured and  sold  as  the  'Square  Brand  Con- 
densed Skimmed  Milk,'  as  aforesaid,  the 
manufactorer  and  proprietor  of  said  brand 
merely  ranoved  and  removes  the  cream  from 
the  aforesaid  pure,  wholesome^  and  unadul- 
terated milk  by  a  medianical  process  and  de> 
vice  known  as  centrifugal  separation.  That 
after  and  fn  consequence  at  the  removal  of 
the  cream  as  aforesaid  a  product  of  milk 
waa  and  la  thereby  obtained  whldi  was  and 
is  recognised  and  dasslfled  as  an  artlde  of 
good  conBumptl<m  known  and  designated  aa 
skimmed  milk,  and  tba  aaid  skimmed  milk 
so  prodoced,  aa  aforesaid,  was  and  la  pure 
skimmed  milk  within  the  meaning  and  iiH 
tent  of  the  laws  of  the  state  of  Maryland. 
That  aa  a  neeeflsary  result  of  ronovlng  the 
cream  from  the  aald  milk,  as  aforesaid,  all 
or  the  greater  part  of  the  butter  fat  was 
and  la  likewise  removed  from  said  milk,  so 
that  summed  milk  contains  little  or  no  but- 
ter ftit,  and  tlie  skimmed  milk  sold  by  the 
traverser  aa  'Square  Brand  Condensed  Skim- 
med Milk*  as  in  said  Indictment  chafed  con- 


talned  not  more  than  1  per  cent  of  butter 
fat  That,  after  obtaining  pore  sklnuned 
milk  by  separating  aOd  removing  the  cream 
from  pure  milk  as  aforesaid,  the  said  pare 
skimmed  milk  waa  and  la  condensed  by 
evaporating  therefrom  a  considerable  quan- 
tity of  its  water  fluid,  and  certain  propor- 
tion of  pure  cane  sugar  was  and  la  added 
thereto  for  the  purpose  of  presorvlng  and 
keeping  the  same  pure.  Th&t  so  prepared 
and  produced  as  aforesaid  the  skimmed  milk 
condensed  or  condensed  skimmed  milk  was 
and  Is  put  in  cans  and  sold  to  the  trade  and 
to  the  public  generally  as  'Square  Brand 
Condensed  Skimmed  Milk.*  That  the  product 
of  milk  commonly  known  as  'condCTsed  milk* 
is  classified  and  defined  In  science  and  in 
trade  as  pure  milk  from  which  a  considera- 
ble quantity  of  water  has  been  evaporated 
and  to  which  sugar  has  been  added,  and 
the  product  of  milk  known  aa  'condensed 
skimmed  milk*  la  classified  and  defined  in 
science  and  In  trade  aa  skimmed  milk  fnun 
which  a  considerable  portion  of  water  has 
been  evaporated,  and  to  which  sogar  haa 
been  added.  That  the  can  of  condensed 
skimmed  milk  as  sold  by  the  traverser  as  in 
said  Indictment  charged  was  sold  by  the  de- 
fendant on  the  19th  day  ot  Auguat,  190S,  to 
Charles  Knell,  in  response  to  a  request  for 
a  can  of  condensed  milk  sqnare  brand  and 
the  contents  of  said  can  waa  condensed  i&im* 
med  milk  manufactured  and  produced  from 
pure  skimmed  milk  as  aforesaid,  and  plainly 
and  conspicuously  labelled  and  marked  aa 
condensed  skimmed  milk,  with  letters  rang- 
ing In  size  firom  ap(«oximately  tbree-quarteta 
of  an  inch  square  to  one-half  of  an  ludi 
square  and  the  skimmed  milk  condensed  In 
aald  can  contained  the  following  constitii* 
ents,  to  wit:  74.90  per  cent  of  total  soUda : 
1.68  per  cent  ct  aah;  per  cent,  of 

milk  sugar;  bntter  fat  less  than  1.10  of  1 
percent;  protelda  1S.96  per  cent;  canesi^ar 
45.06  per  cent  That  the  process  of  condena- 
Ing  aklmmed  mttk  in  cans  was  first  perfect- 
ed and  the  manufacture  and  sale  of  oondan- 
ed  skimmed  milk  in  cans  as  an  article  of 
commerce  and  a  food  product  was  first  be- 
gun In  or  abont  the  year  IfiOT,  and  priw  to 
that  time  aklmmed  milk  was  not  ocmdensed 
and  presoved  for  sale  in  small  cans  as  afore- 
said. AU  of  which  the  aaid  Nicholas  Btfter 
la  ready  to  verify. 

"Whaiefore  the  defendant  prays  jndgmait 
and  Oiat  by  the  court  here  he  maj  be  dla- 
missed  and  dladiarged  from  the  lumnlses 
spedfled  and  contained  In  eadk  oC  tlie  aiUd 
counts  ct  tbe  indictment** 

This  plea  was  drannrred  to  bf  Hie  stat^ 
and,  the  demurrer  having  been  Bustatned,  the 
traveraer  pleaded  iu»t  guUty,  waa  tried,  oon- 
vlcted,  and  sentenced  to  pay  a  fine  ei  fSS. 
The  only  question  presrated  by  ttie  record 
arlsea  on  the  mling  of  the  court  on  tbe  de- 
murrer to  defmdanf  a  itoa.  Tbe  ocmtaitlon 
of  the  appellant  la  that  **0(mden8ed  aklmmed 
milk,"  manufactured  as  set  out  in  the  plea* 
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Is  a  definite  and  distinct  product  of  milk,  and 
BO  recognized  and  classifled  In  science  and 
trade,  that  It  Is  a  valaable  food  product 
which  was  not  known  when  the  act  of  1900 
was  passed,  and  that  It  Is  therefore  not  cov- 
ered by  section  235  of  the  Code.  The  plea 
admits  ttiat  the  condensed  skimmed  milk 
sold  b7  the  appellant  was  manufactured  from 
milk  from  which  the  greater  part  of  the 
cream  had  been  removed,  but  the  appellant 
Inststa  that  it  la  only  the  manofacture  of 
condensed  milk  from  milk  from  which  the 
cream  has  been  removed  that  is  prohibited 
by  the  statute,  and  not  condensed  skimmed 
milk,  as  that  product  was  not  known  at  the 
time  of  the  passage  of  the  act.  A  glance  at 
section  235  shows  that  the  intention  of  the 
Legislature  was  not  only  to  prevent  fraud 
and  deception  from  Ijelng  practiced  on  con- 
sumers of  condensed  milk  by  prohibiting  the 
sale  of  any  product  of  milk,  not  manufactured 
from  milk  of  the  quality  required,  under  the 
name  of  condensed  milk,  but  to  absolutely 
prohibit  the  sale  of  condensed  milk  manufac- 
tured out  of  milk  not  possessing  all  the  auali- 
ties  reanlred  by  the  statute.  This  section  does 
not  say  that  condensed  milk  of  the  kind  pro- 
hibited shall  not  be  sold  unless  marked  and 
branded  as  provided,  but  requires,  as  one  of 
the  means  of  preventing  the  sale  of  condensed 
milk  prohibited  by  the  section,  that  it  shall 
be  packed  in  the  way  provided  with  the  name 
of  the  manufacturer  stamped  thereon,  in 
other  words,  the  primary  object  of  this  legis- 
lation was  not  to  prevent  fraud  and  imposi- 
tion, bnt  to  prohibit  the  sale  of  an  article 
deemed  by  the  Legislature  either  injurious 
to  health  or  lacking  some  of  the  qualities  of 
healthy  food.  If  the  language  of  tb^  act  Is 
broad  enough  to  Include  condensed  skimmed 
milk,  there  to  no  force  In  the  contention  that 
the  Legislature  could  not  have  intended  the 
act  to  aivly  to  condoised  skimmed  milk  sim- 
ply because  It  is  an  article  of  food  not  then 
known  as  the  Legislature  may  unwittingly 
have  prohibited  the  sale  of  an  article  of 
which  it  had  no  knowledge,  or  have  purpose- 
ly biclnded  in  the  prohibition  an  article 
known  to  It,  but  as  to  the  value  of  which  as 
an  article  of  food  it  was  not  then  fully  ad- 
▼ised. 

It  would  seem,  however,  from  the  other 
legislation  In  reference  to  the  sale  of  milk 
that  the  Legislature  treated  the  regulations 
in  regard  to  milk  as  Indndlng  skimmed  milk. 
Section  238  of  artkle  27  of  the  Code  of  Pub- 
lic General  Laws  of  1904,  after  declaring 
what  milk  ^11  be  deemed  sophisticated, 
adnlterated  or  unwholesome,  Includlxig  milk 
**from  which  a  portion  of  the  cream  has 
been  taken,**  provides:  "but  nothing  In  these 
sections  shall  be  construed  as  prohibiting 
tbe  addlti(»t  ot  sugar  in  Uie  manufacture  of 
condensed  or  preeerred  milk,  or  to  prohibit 
tbe  sale  of  pore  sUnimed  milk,  when  sold 
fljs  such,  and  from  cans  plainly  and  consplc- 
nonsly  maifced  with  sign  or  placard  *8kim- 
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med  Milk,*  in  capital  letters  each  of  a  size 
not  less  than  one  inch  square."  The  obvious 
meaning  of  that  section  is  that  milk  from 
which  a  portion  of  the  cream  has  been  taken 
or  aklmmed  milk  is  '^phistlcated,  adulterat- 
ed, or  unwholesome"  milk,  and  cannot  be 
sold  except  in  the  way  provided  by  the  sec- 
tion. So  when,  by  section  236,  the  Legis- 
lature provided  that  no  condensed  or  preserv- 
ed milk  should  be  manufttctured  or  sold,  un- 
less the  same  be  manufactured  from  milk 
"from  which  the  cream  has  not  been  removed 
either  wholly  or  in  part,"  It  meant  that  no 
condensed  or  preserved  milk  manufactured 
from  skimmed  milk  should  be  sold,  etc.  Now, 
the  plea  admits  that  the  article  sold,  called 
"condensed  skimmed  milk,"  was  manufact- 
ured from  milk  from  which  the  cream  had 
been  removed,  or  from  skimmed  milk,  and  un- 
less we  hold  that  the  sole  purpose  of  section 
235  was  to  prevent  fraud  and  imposition 
upon  the  consumers  of  condensed  mUk  by  the 
sale  of  other  articles  or  products  under  the 
name  of  condensed  milk,  and  that  the  L^ls- 
latnre  did  not  intend  to  prevent  the  sale  of 
articles  manufactured  from  impure  or  un- 
wholesome milk  unless  labelled  and  bold  as 
condensed  milk,  it  seems  that  the  condensed 
skimmed  milk  offered  for  sale  and  sold  by  the 
ai^llant  clearly  falls  within  the  prohibition 
of  the  statute,  the  plain  object  of  whidi  was 
In  connection  with  sections  282, 238,  and  234,  to 
prevent  the  sale  of  impure  and  unwholesome 
milk,  including  skimmed  milk,  whether  sold 
as  liquid  milk  or  condensed  milk,  unless  sold 
under  the  restrictions  specially  provided.  It 
Is  true  that  in  one  sense  condensed  skimmed 
milk  Is  not  condensed  milk,  nor  Is  aklmmed 
milk,  in  the  same  sense,  milk,  but  it  would 
require  a  narrow  and  unreasonable  construc- 
tion of  these  several  sections  of  tlie  Code  to 
hold  that  while  they  declare  skimmed  milk — 
that  is,  milk  from  which  the  cream  has  been 
taken — ^Impure  milk,  and  prohibit  the  sale 
of  it  except  under  tbe  conditions  provided, 
yet  by  taking  a  "considerate  quantity  of 
water  fluid"  from  It,  and  addli^  to  It  cane 
sugar,  it  can  be  sold  without  any  restrlctlrais 
whatever,  notwithstanding  the  express  pro- 
vision that  no  condensed  milk  shall  be  sold 
that  is  manufactured  from  mUk  from  which 
the  cream  has  been  removed.  That  the  term 
"milk"  may  include  in  its  general  meaning 
milk  that  is  not  of  the  quality  required  by 
the  Code  is  Illustrated  In  section  233,  where 
milk  from  which  the  cream  has  been  taken 
— that  Is,  skimmed  milk — Is  excepted,  and 
allowed  to  be  sold  In  a  certain  way.  In  the 
case  of  Commonwealth  t.  Gordon,  150  Mass. 
8,  33  N.  B.  709,  the  court  held  that  "The 
word  'mUk,'  in  Pub.  8t  1882,  c.  67,  *of  the 
inspection  and  sale  of  milk,*  is  shown  by 
section  7  to  Include  milk  from  which  no  part 
of  the  cream  has  been  removed,  and  we  are 
of  opinion  that  It  Is  used  as  a  general  name, 
and  in  a  sense  broad  enon^  to  Indodo 
cream.  The  offense  under  section  6  of  hav- 
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log  In  one'ft  posooaolon,  with  Intent  to  sell, 
mtlk  to  vblch  a  toieiga  mbstance  baa  twen 
added,  la  committed  by  bavlng  vitb  that  In- 
tent cream  to  which  boracic  a^  baa  bew 
added."  1  Cyc:  946,  note  25.  In  tbe  case  of 
Commonwealth  t.  Bmltb,  149  IfaM.  9,  20 
N.  B.  161,  the  court  said:  "Hie  complaint 
la  for  selling  milk  not  of  the  atandard  qaallty 
of  pure  milk;  that  la,  milk  containing  less 
that  18  per  cent  of  milk  aoUda.  The  defoid- 
ant  bad  a  right  to  bbU  aUmmed  i^lk*  which 
la  not  of  the  atandard  goalltsr  of  pore  milk 
from  cana  marked  in  a  certain  manner.  If 
be  aold  milk  not  of  the  atandard  qvallty  of 
pure  milk,  and  not  aold  aa  akimmed  milk 
from  duly-marked  veaaela,  be  would  be  liable 
on  this  complaint"  Under  a  atatnte  dedar- 
Ing  that  milk  from  which  the  cream  baa  been 
removed  la  impure  milk,  and  prohlbltli^  tbe 
Bale  of  Impure  milk.  It  would  not  be  a  suffi- 
cient answer  to  tbe  cfaai^  of  violating  the 
sutute  to  say  that  the  artkae  aold  was  akim- 
med mlik ;  ao,  under  the  sections  of  tbe  Code 
referred  to,  prohibiting  the  sale  of  Impure 
condensed  milk,  that  Is  condensed  milk  man- 
ufactured from  milk  from  which  the  cream 
has  been  removed,  an  indictment  charging  the 
sale  of  Impure  condensed  milk  cannot  be 
effectively  met  by  the  plea  that  the  article 
aold  was  "condensed  akimmed  milk." 

We  cannot  therefore  accept  the  view  earn- 
estly pressed  by  the  learned  counsel  for  the 
appellant  but  concurring  In  tbe  condusIonB 
reached  by  Uie  court  below*  must  afllrm  ttie 
Judgment 

Judgment  affirmed,  with  costs. 


rELGNEB'S  ADM'RS  v.  SLINGLUFF. 
SMNGLUTF  v.  FELGNBR'S  ADM'RS. 

(Ooort  of  Appeals  of  Maryland.  Jan.  12, 1909.) 

1.  MoBTQAaES  (I  295*)— AcQinsnjow  OF  Pmop- 

ESTT  BT  MOBTOAQEB— MBBGBB. 

Where,  prior  to  a  deed  by  mOTtgagois  to 
mortgagee,  the  mortage  had  bwn  assigned  to  a 

third  person,  there  was  no  merger  of  the  mort- 
gage, since  for  that  there  moat  be  a  union  of 
titles  In  the  same  person  at  the  same  time. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  829 ;  Dec  Dig.  S  295.*1 

2.  MoBTQAOEs  (9  2^*>— AcQmsmon  mr  Pbop- 

EBTT  BY  MOBTGAaBB— MEBOEB. 

Though  the  equity  of  redemption  la  acquir- 
ed by  the  mortgagee,  the  mortgage  Is  not  there- 
by necessaril;  merged,  but  it  depends  on  mort- 
gagee's intent ;  and,  where  It  is  for  his  t>enefiC 
to  do  80,  the  presumption  Is  that  he  intended  to 
keep  the  mortgage  alive. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  819;  Dec.  Dig.  {  295.*] 

3.  HOBTaAOES   (%  378*)  —  CONOLUSIVENESB  — 
MOBTOAaS  F0BECIX»8UBI  PsOCEEDIITaS. 

The  doctrine  of  res  judicata  applies  to  a 
mortgage. foreclosure  proceeding  under  a  power 
of  sale  as  it  does  to  other  judicial  proceedings. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Die.  Dig.  i  878.«] 


4.  MOBTGAOES   (S  878*)— FOBECIjOBOBB— Coi.- 

LATEEAL  Attack. 

A  mortgage  foredoaure  proceeding  onder  a 
power  of  sole  cannot  be  attacked  coUatexally. 

[EML  Note.— For  other  caaes,  see  Mortgages, 
Oent  Dig.  1 1140;  Dec  Dig.  i  878.*] 

6.  MOBTOAOEB  (i  372*)— FOBECLOaUBB  SiXS— 

TiTLB  AcquntEo. 

Under  Code  Pnb.  Gen.  Laws  1904,  art  66, 
I  11,  providing  that  a  mortgage  forecloanre  ssle 
under  power  of  sale  shall  pass  the  title  which 
mortgagor  had  "at  the  time  of  recording  the 
mortgage,"  a  sale  passes  title,  though  at  the 
time  of  foreclosure  mortgagor  may  have  been 
without  title.  < 

[Ed.  Note.— For  other  cases,  see  Mfratgages, 
Dec  Die-  i  372.*] 

e.  MOBTOAOES  (S  87^  —  FOBBCLOSDBX  —  Er- 
FBCT. 

Where  a  mortgage  foreclosure  sale  was 
made  to  perfect  what  was  dsemed  to  be  a  de- 
fective title  nnder  a  deed  from  mortgagors  or 
mor^sgee,  the  title  thereby  acquired  by  mort- 

Sgee  did  not  destroy  the  equity  which  one  of 
e  mortgacois  had  under  an  agreement  that  the 
deed  should  be  executed  to  mortgagee,  but  that 
such  mortgagor  should  have  the  surplus,  if  any. 
if  the  mortgagee  should  sell  tbe  prenuaes  for 
more  than  hia  claim. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  I  S7e.«] 

7.  MOBTGAOEa   (8  378*)— FOBECtoaDBB— COK- 
CLDSIVBHESS— MATTEBS  CONCLUDED. 

A  mortgage  foreclosure  proceeding  under  a 
power  of  sale,  confirmed  by  the  court  is  not  ree 
judicata  of  a  subsequent  bill  by  one  of  the  mort- 
gagors against  mortgagee  for  an  accounting,  un- 
der an  agreonent  to  execute  a  deed  to  mort- 
gagee, but  that  sDch  mortgagor  should  have  the 
surplus.  If  any.  If  the  prunises  should  be  sold  for 
more  thao  mortgagee's  claim. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  S  878.*] 

8.  MOBTOAGES  (i  376*)— AOCOUHTIWG  —  EVI- 
nSNCB — SUFFIdXnOT. 

Evidence  upon  a  bill  fOr  an  accounting,  nn- 
der an  alleged  agreement  by  mortgagors  to  deed 
the  premises  to  mortgagee,  hut  that  one  of  them 
should  take  any  halsnce  over  mortgsgee's  claim, 
held  to  establish  that  thsie  was  such  aa  agzee- 
ment 

[Ed.  Note.-^B^r  other  cases,  aie  Mertiagea, 

Gent  Dig.  |  1332;  Dec  Diiri  STIL*] 

9^  MoBTBAGBs     378*)  —  AooouHTmo— E:n- 

UBNCI — SuiTIGIXn'OT. 

Evidence  held  not  to  show  a  mistake  In  the 
amount  of  the  mortgage. 

[Ed.  Note.— For  other  cases^  see  Mortgages. 
Dec  Dig.  I  87a*l 

10.  MoBTOAGBS  (S  S76*^Accoinrrmo— Evi- 

OEITCE— SUFFICIBNOT. 

Evidence  held  not  to  show  that  mortgagor 
was  entitled  to  a  certain  credit 

[Ed.  Note.— For  other  cases^  see  Mortatgea, 
Dec  Dig.  I  37ft*] 

11.  MoBTGAOBs  (I  876*)— AooDinrrnTe. 

The  mortgagor  was  properly  not  diarged 
with  the  costs  of  a  mortgage  lorecloenre  sale  of 
the  premises,  where  there  was  no  necessity  for 
that  jttoeeeding,  and  under  the  agreensent  it 
shonld  not  have  been  resorted  to  withont  een- 
Bultlng  mortgagors. 

IBA.  Note.— For  other  cases,  see  MoztiageB. 
Cent  Dig.  {  1132;  Dec  DigTs  376.*] 

12.  MOBTGAOEB  (S  376*)— AOCOUITTIHO. 

The  mortgagor  should  not  be  charged  irith 
the  expenses  connected  with  a  soi^oeed  defect 
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Id  the  title,  vhen  uht  was  in  do  wise  responai- 
b)«  therefor,  and  was  not  consulted  about  the 
ezpensee. 

[Ed.  Note.— For  other  caaea,  see  Mortgages, 
Dec.  Dig.  I  876.*] 

18.  ImsBiR  0  17*)— ImEBxn  tjpoir  Inm- 

EST. 

Intereat  upon  mortgage  Interest  notes  can- 
not be  allowed,  where  mortgagee  proceeded 
throodiont  np(m  the  principle  tliat  because  of 
default  in  an  interest  note  the  entire  mortgage 
debt  had  become  doe. 

[Ed.  Note.— For  other  eaaas,  see  ZntBraa^ 
Dec  Dig.  I  lt.*l 

14.  IimUST  (I  17*>— IHTBUR  UVOK  IHTEB- 
B8T. 

Interest  upon  mortgage  interest  notes  can- 
not be  allowed,  where  there  was  not  only  no  un- 
derstanding that  Bucli  intmat  ahonld  b«  charg- 
ed, but  the  contrary  is  to  be  Inferred. 

[Ed.  Note.— For  other  cases,  aee  Interaat, 
Dec  Dig.  I  17.*] 

16.  MOBTOAOBS  (S  376*)— AOCOUIfTINO. 

Upon  a  bill  for  an  accoonting,  under  an 
agreement  1>7  mortgagors  to  deed  the  premises 
to  mortgagee,  but  that  one  of  the  mortgagors 
should  have  the  surplus,  if  any,  over  mort^gee's 
claim,  an  Item  for  advertising  a  sale,  which  was 
withdrawn  at  mortgagor's  request,  ahonld  haTe 
been  allowed  mortgagee. 

[Ed.  Note.— For  other  caae^  Me  BSortsagei, 
Dec  Dig.  f  87a*] 

16.  MOBIGAOBg  (I  Vt&y-^UOOOOHTniQ. 

A  charge  for  a  watchman  emplc^ed  for 
the  protection  of  tiie  pxemlsea,  or  to  prevent  tlie 
insuranoe  from  beconiing  InTalid*  slwnld  ba  al- 
lowed. 

[Ed.  Note^For  otbcr  coi%  aaa  Mortgages, 
Dec  Dig.  $  876.*] 

IT.  FutDOn  (I  80*)— lUBiziTr  or  PucDan. 

A  mortgagee  to  whom  an  oidowment  pol- 
icy was  assigned  as  additional  security  should 
be  charged  mth- interest  on  the  amount  receiv- 
ed on  the  policy,  where  he  has  nnnecessaiUy 
delayed  in  its  collection. 

[Ed.  Note.— 'For  other  caaea,  see  Pledgea,  Dec 
Dv.  i  sa*] 

18.  MoBTQAais  (I  376*)— AccounmffG— IHTEB- 
mtn. 

On  a  bill  for  an  acconuting,  nnder  an  agree- 
ment by  mortgagors  to  deed  the  prtHDisea  to 
mortgagee,,  bat  that  one  of  the  mortgagors 
rtioaja  have  the  anrplns.  If  any,  over  mort^igee's 
claim,  Interest  on  the  balance  found  due  mort- 
gagor tfaoald  be  allowed  from  the  date  of  an 
account  rendered  by  mortgagee  In  response  to  a 
Tcqnest  therefor  by  mort^igor. 

IBA.  Note. — For  other  caaea,  aee  Mortgages, 
Die  Dig.  I  876.*] 

CroBS-AppealB  from  Olrcnlt  Court  of  Baltl- 
more  City;  Tboa.  Ireland  BUlott,  Judge. 

Bill  br  Ann  M.  Siinglntf  against  Edward 
Ifc  Feigner.  Decree  for  complainant,  and. 
Feigner  harlng  died,  bis  admlnlatratora  ap- 
peal, and  complainant  enters  a  cross-appeal. 
CaoH  rmanded  for  further  proceedinga, 
wlthont  reversing  or  aflirmlng. 

A^ed  before  BOTD,  a  J.,  and  BBIS- 
OOB,  PBABGB,  80HMU0KB1B.  BURKE}, 
THOMAS,  HBNBX,  and  WOBTHINO- 
TON,  W. 

Vernon  Cook,  for  appellants.  3.  Kemp 
Bartlett  and  William  Im  Marbury,  for  appel- 
le& 


«For  ether 


BOm  C:  J.  Mra.  Ann  M.  SUnglnfl  fUed  a 
bin  In  equity  against  Edward  L.  Felgnev  for 
an  accoonttng  tor  all  sams  of  money  recelTed 
by  him  from  a  pn^erty  preylously  owned  by 
her,  and  prayed  for  a  dlscorony  and  a  de- 
cree In  penonam  against  him  tor  gnch  amonnt 
as  may  be  foond  to  be  dne  her.  1h»  lower 
coart  dacnad  that  he  pay  her  the  aom  ot 
9&,802Sa  and  costs,  and,  Mr.  Feigner  havlnff 
died,  his  administrators  were  made  parties 
defendant,  and  entered  an  appeal  from  that 
decre&  A  cnMMi-aiQ>eal  was  ratered  by  Mrs. 
Sllnglnfl.  On  the  2eth  of  September,  1889, 
Horace  Sllnglnff,  husband  ct  the  plaintiff, 
gars  a  mortgi^  in  which  she  Joined,  to  Mr. 
Feigner  for  $22,000,  on  a  property  In  Balti- 
more connty  called  "Upton."  Mr.  SUnglnfl- 
afterwards  took  the  ben^t  ct  the  bankmpt 
law,  and  on  March  27,  190(^  the  mortgage 
was  foreclosed,  and  the  property  purchased 
by  Mr.  Feigner.  At  that  time  large  ImproTe* 
ments  which  Mr.  BUnglnff  had  began  were 
Incomplete,  and  Uie  dwaiUng  hoose  was  con- 
segnently  In  bad  condition.  Mr.  Feigner 
agreed  with  Mrs.  Sllnglnff  that  he  wonld 
ctnapiete  the  i^jwlrs  which  wen  In  course  of 
construction,  Iteep  an  account  of  the  moneys 
expended  thereon,  and,  when  completed, 
would  conv^  the  property  to  her,  who  witti- 
her  husband  was  to  give  Mr.  Fdgner-  a  note 
secured  by  mortgage  upon  said  property. 
The  parties  do  not  materially  differ  as  to  ttw 
terms  <it  that  agreement;  the  principal  dif- 
ference being  that  the  plaintiff  <^ms  It  was 
made  btfore  the  fraedosure  sale  of  March  27, 
1900,  and  the  dMendant  that  It  was  made 
shortly  aftowarda.  On  May  1,  1901,  a  deed 
was  executed  for  the  property  to  Mrs.  SHng- 
luff,  and  Mr.  and  Mrs.  Sllngluff  gave  Mr. 
FeUpoar  a  mortgage  of  that  date  to  secure 
a  note  for  $30,406,  payable  three  years  after 
date  and  six  Interest  notes  for  $913.85  each ; 
one  being  payable  every  six  months  after 
date.  The  principal  sum  Induded  the  origi- 
nal mortgage  of  $22,000,  the  repairs  made  by 
Mr.  Feigner  amounting  to  $4,896.74.  the  costs 
of  the  foreclosure  proceedings  $687.40,  In- 
eluding  a  fee  of  $600  to  Mr.  DUlehnnt,  who 
was  the  attorney  who  made  the  sale,  and 
$2,367.00  interest  to  May  1.  1901,  which,  to- 
gether with  an  adjustment  of  taxes,  $17.97, 
amounted  to  $30,495.01.  We  do  not  under- 
stand the  correctnesa  of  those  sums  to  be 
questioned,  but  the  plaintiff  claims  that  there 
should  have  been  a  credit  of  $1,400  for  rent 
received  from  David  Hutzler,  which  will  be 
referred  to  later.  As  additional  security,  Mr. 
and  Mrs.  Sllngluff  agreed  to  asalgn  to  Mr. 
Feigner  an  endowment- policy  of  insurance 
Issued  on  the  life  of  Horace  Sllngluff  for  the 
anm  of  $5,000,  which  at  the  time,  by  reason 
of  certain  accumulations,  had  a  cash  value  of 
something  orer  $7,000.  The  Slingluffs  also 
agreed  to  furnish  the  dwelling  house,  to  pro- 
vide a  gardener,  and  do  what  th^  could  to- 
wards securing  a  good  rental.  The  object  of 
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thli  was  to  get  Uie  pnqterty  In  a  condition 
tbat  wonld  enable  tliem  to  dlqwae  of  It  to  the 
beet  adrantege,  la  order  to  pay  off  the  mort- 
gage  and  hare  some  rarplos  for  the  benefit 
of  Mre.  SHxq^nft,  whldi  die  dalnu  It  was 
agreed  die  should  ham  The  taiSDrance  poli- 
cy was  assigned  to  He  Feigner,  bnt  the  tnu- 
tees  In  bankmptcy  ot  Mr.  Slluglnff  made  a 
dfimand  for  it;  and  after  some  litigation  the 
matter  was  finally  compromlBed  by  dividing 
the  TSloe  of  the  policy,  which  molted  In  Mr. 
relgner  reoeiTli«  98jS74.1S.  Mr.  Sllnt^nf^ 
who  repreeented  his  wife,  and  Ur.  DUlehiint. 
who  resiresented  Mr.  Feigner,  who  was  Ids 
faflier-ln-law,  practically  agree  as  to  wlat 
that  agreement  wa%  excepting  Mr.  Siinglnff 
claims  tliat  the  rents  for  1900  were  to  go  to 
Ur,  Feigner,  wliDe  Mr.  Dllldimit  ccmtoids 
that  the  pigment  of  roits  to  him  was  to  be- 
gin with  thoee  of  1901.  The  rents  wne  de* 
rived  tnm  the  property  during  the  summer 
season.  Mr.  Blingliiff  rented  the  property  to 
DaTid  Hnhder  ft>r  the  snmmer  of  1000  at 
$1,400,  to  Lonls  Hambnrgw  for  the  summer 
of  1901  at  11,400,  and  to  lievl  Orelf  for  the 
sammw  of  1002  at  f IJiOO,  and  Mr.  and  Mrs. 
EHlnglnlf  expoided  mon^  and  time  with  a 
view  to  twwirtiig  the  prcqterty  attractive  to 
purdiasers. 

There  were  a  number  of  Interviews  be- 
tween Mr.  SIlnglnfF  and  Mr.  DlUehunt,  and 
coaalderable  correspondence  passed  between 
tliem,  some  of  which  will  be  hereafter  re- 
ferred to;  the  letter  of  October  11,  1902. 
bearing  more  particularly  on  the  agreement 
that  Mrs.  Sllngluff  was  to  have  the  surplus, 
over  and  above  the  claims  and  expenses  of 
Mr.  Felgn^',  out  of  a  sale  of  the  property. 
On  February  24,  1903,  a  deed  was  executed 
by  the  SUnglnffa  to  Mr.  Feigner  for  the 
property  embraced  In  the  mortgage,  which 
was  duly  delivered  to  Mr.  Dlllebunt,  but  he 
put  It  In  his  safe  and  never  recorded  It  On 
April  17,  1903,  Mr.  DUlehunt,  as  assignee  of 
the  mortage,  reported  a  sale  of  the  property 
under  the  power  of  sale  to  the  circuit  court 
for  Baltimore  county,  In  which  report  he 
states  that  he  sold  the  property  on  April  8, 
1908,  to  Mr.  Feigner  for  $24,000.  That  sale 
was  In  due  course  ratified  by  the  court,  an 
auditor's  report  was  filed  and  ratified,  and 
the  deed  was  made  by  Mr.  DUlehunt,  as- 
signee, to  Mr.  Feigner  on  May  13, 1903.  Both 
Mr.  and  Mrs.  Sllngluff  deny  any  knowledge 
of  that  foreclosure  sale  until  tlie  matters  con- 
nected with  this  suit  were  placed  In  the 
hands  of  Mr.  Bartlett,  who,  they  allege,  first 
told  them  of  It,  and  they  claim  that  they 
supposed  the  deed  which  they  executed  had 
passed  the  title  to  Bir.  Feigner,  subject  to 
{be  agreement  which  they  say  then  existed. 
Before  this  bill  was  filed  Mr.  Feigner  had  sold 
part  of  the  property  to  Charles  D.  Fitzgerald 
for  $27,000  (as  we  understand  the  amount), 
and  the  balance  to  the  Western  Maryland 
Railroad  Company  for  $5,812.50,  and  the 
plalntUf  daUns  that  the  purdiase  money  re- 


ceived, the  insurance  money,  and  rente  more 
than  iMid  Mr.  Feigner,  who  she  alleges  was 
compelled  to  give  hss  the  sorplns  under  the 
agreement.  The  defendant  denies  there  was 
any  snqdus,  bnt  contends  that  If  there  was, 
Ihe  foreclosure  proceedings  prednde  any  re- 
covery. The  first  question,  thoefore,  to  Iw 
determined  by  ns  is  the  effect  ot  those  pro- 
ceedings. 

1.  We  cannot  agree  irtth  the  connsd 
Mrs.  Slini^nlf  that  there  was  a  merger  by  vlr- 
tne  of  the  deed  of  Fdiroary  24,  IVOS.  A  sofll- 
dent  answer  to  tliat  conteitlon  Is  that  before 
the  deed  was  made,  to  wit  on  October  31, 
1902,  the  mortgage  had  ben  assigned  to  Mr. 
Dlllehnnt  While  he  nndonhtedly  took  the 
assignment  subject  to  all  equities  existing 
between  the  mortgagor  and  mortgagee,  the 
legal  tlfle  was  transferred  to  him,  and  hoice 
there  was  no  merger  by  reason  of  the  deed 
to  Mr.  Fdgnar.  The  general  rule  la  that  "in 
order  for  the  mortage  to  be  extlngalshed 
1^  the  union  of  titles  of  tlie  mortgagor  and 
the  mortgagee,  such  titles  most  unite  in  the 
same  person  at  one  and  the  same  time."  20 
Am.  &  Eng.  Bncy.  of  Iaw,  106&  Sven  when 
a  mortgagee  acquires  the  equity  of  redonp- 
tlon  In  his  own  name,  it  does  not  neceasaxlly 
follow  that  the  mortgage  becomes  merged  and 
extinguished,  but  it  dq)ends  upon  the  Inten- 
tion of  the  mortgagee;  and.  when  It  Is  for 
his  benefit  to  do  so,  the  presumption  te  that 
he  Intended  to  keep  the  mortgage  alive.  Id, 
1061 ;  Poke  v.  Reynolds,  31  Md.  106. 

2.  But  notwlthatandhig  there  was  no  mer- 
ger, and  assuming  for  the  present  that  there 
was  an  agreement  that  the  surplns  derived 
from  the  sale  of  the  property  was  to  go  to 
Mrs.  Sllngluff,  which  we  will  consider  later, 
was  the  effect  of  the  foredoaure  proceedings 
such  as  the  defendant  contends  for?  It  can- 
not be  doubted  that  the  doctrine  of  res  ad- 
judicate applies  to  a  mortgage  foredoamre 
proceeding,  such  as  this,  as  it  doe^  to  other 
judicial  proceedings,  and  of  course  the  pro- 
ceedings taken  in  reference  to  the  foreclo- 
sure of  the  mortgage  cannot  be  attecked 
collaterally.  Again  we  must  differ  from  the 
position  taken  by  the  conneel  for  the  plaintiff 
that,  inasmuch  as  Mrs.  Slln^uff  tiad  no  title 
at  the  time  of  the  foredosure,  the  sale  pass- 
ed no  title.  The  stetute  expressly  provides 
that  "all  such  salee,  whoi  confirmed  by  tlie 
court  and  the  purchase  money  is  paid,  shall 
pass  all  the  title  whldi  the  mortgagor  had 
in  the  said  mortgaged  premises  at  the  time 
of  the  recording  of  the  mortgage."  Section 
11,  art  66,  Code  Pub.  Oen.  Laws  1904.  If 
tbkt  were  not  so,  and  it  only  passed  the  title 
which  the  mort^igor  had  at  the  time  of  the 
foredosure.  the  mortgagor  could  deprive  the 
mortgagee  of  the  security  by  selling  the  prop- 
erty.  The  case  of  Queen  City  Bldg.  Ass'n 
V.  Price,  63  Md.  397,  cited  by  the  plaintiff. 
Involved  an  altogether  different  question. 
There  it  was  held  that  the  supposed  power 
of  sale  was  invalid,  and  hence  the  sale  and 
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the  snbsequent  proceedings  were  void.  It 
wus  there  said  that  "the  mortgage  stood  as 
if  no  power  of  sale  had  been  Inserted  In  It," 
bat  In  this  case  there  is  no  qnestlon  about 
the  validity  of  the  power  of  sale;  and,  If  it 
could  no  longer  be  exercised  by  reason  of  the 
deed,  the  objection  should  have  been  made 
in  the  foreclosure  case,  or  if  the  plaintiff  was 
kept  in  ignorance  of  1^  by  reason  of  the  con- 
duct of  the  mortgagee,  a  bill  of  review,  or 
some  appropriate  proceeding  in  that  court, 
was  the  proper  remedy,  if  It  be  necessary  to 
have  that  sale  set  aside. 

3.  But  Is  that  necessary  under  the  circum- 
stances of  this  case?  The  plaintiff  is  not 
contending  that  title  to  the  property  did  not 
pass  to  Mr.  feigner.  On  the  contrary,  she 
contends  that  it  had  already  passed  by  the 
4eed.  Mr.  Dlllehunt  thus  explains  In  his  tes- 
timony why  the  foreclosure  proceedings  were 
taken:  "After  having  gotten  that  deed  I  was 
afraid  to  record  It  becaose  of  the  relation- 
ship between  the  mortgagor  and  mortgagee — 
I  was  afraid  that  somebody  would  say  that 
tbey  made  it  under  duress,  or  something  of 
that  sort — I  was  a  little  fearful  of  it,  and  I 
did  not  record  the  deed,  and  then  followed 
those  foreclosure  proceedings."  He  also  said 
be  thought  at  first  of  having  the  deed  made 
to  him,  "so  in  case  there  was  any  trouble, 
the  mortage  then  could  be  foreclosed,"  but 
be  changed  his  mind,  and  thought  It  looked 
better  to  have  It  made  to  Mr.  Feigner.  The 
object  of  the  foreclosore  proceedings  Is  thus 
clearly  shown  to  have  been  simply  to  acquire 
the  title  In  a' way  that  Mr.  DlUehnnt  thought 
was  free  from  questioa,  but  he  does  not  say 
that  he  ever  notified  either  Mr.  or  Mrs.  Sling- 
luff  of  those  proceedings,  or  of  his  Intention 
to  so  proceed,  and  both  of  them  swore  that 
they  were  not  aware  of  them.  He  never  told 
them  that  he  had  not  placed  the  deed  on  rec- 
ord, and  Mr.  SUnglutC  testified  that  when  he 
heard  of  the  sales  made  by  Mr.  Feigner,  he 
snpposed  they  were  made  under  the  deed. 
It  Is  difficult  to  believe  that  Mr.  and  Mrs. 
SllnglufT  would  have  executed  the  deed  on 
February  24,  1908,  if  they  had  aupposed,  or 
If  Mr.  Dlllehunt  had  then  told  them,  that  he 
woold  advertise  the  property  for  sale  under 
the  mortgage  in  leas  than  a  month,  which  he 
did.  In  Mr.  Slingluff's  letter  of  March  1, 
1902,  he  appealed  to  Mr.  Dlllehunt  not  to 
advertise  the  property  as  he  was  then  think- 
ing of  doing.  He  said  that  they  would  "be 
mortifled  and  humbled  in  the  eyes  of  the 
community,  and  all  our  effort  set  at  naught 
and  my  business  injured  by  having  the  place 
advertised  for  sale  at  foreclosure  proceed- 
ings." He  offered  to  make  a  deed  which  Mr. 
Dillehnnt  was  to  hold  until  April  1st,  and  If 
they  in  the  meantime  paid  the  Interest  due, 
he  was  to  return  the  deed,  and  if  the  interest 
was  not  paid  by  that  time,  Mr.  Dlllehunt 
was  to  put  the  deed  on  record,  and  they  were 
to  give  quiet  and  peaceful  possession  of  the 
property.  No  deed  was  then  given,  but  on 


April  4,  1902.  f911J!l  was  paid,  for  interest 
On  October  11,  1902,  Mr.  DIUehunt  wrote  a 
letter  to  Mr.  SUngluff.  in  which  he  said:  "In- 
closed please  find  deed  to  be  executed  by 
yourself  and  wife  under  the  agreement  In 
consideration  of  Mr.  Feigner's  forbearance 
to  foreclose  the  mortgage  on  Upton  you  were 
to  give  him  an  absolute  deed  for  the  prop- 
erty, he  agreeing  on  his  part  to  allow  you  to 
sell  the  property  before  March  Ist  next  and 
pay  lilm  his  claim  and  expenses,  you  to  take 
any  balance  left  After  March  Ist  next  he 
will  be  privileged  to  sell  the  property  at  his 
own  price  without  any  recourse  to  him  by 
yon  or  your  wife  or  any  one  else."  That 
deed  was  not  executed  for  some  reason,  and 
was  lost  but  another  one  was  sent  later, 
which  was  the  one  executed  February  24, 
1903.  Mr.  Dlllehunt  was  asked  whether  that 
deed  was  drawn  In  accordance  with  the  let- 
ter of  October  11th,  and  replied  that  it  was 
not  "It  was  a  new  agreement  with  the 
same  contents  In  It"  "really  a  renewal  of 
the  old  agreement  that  Is  what  It  was." 
And  he  admitted  on  cross-examination  that 
the  Sllngluffs  did  not  agree  on  February  24, 
1903,  that  aU  their  rl^ts  were  to  expire  on 
March  Ist 

It  therefore,  appears  from  Mr.  DlUehunfs 
ovra  testimony,  and  the  letters,  that  the  ob- 
ject in  making  the  deed  was  to  avoid  a  fore- 
closure, and  that  the  foreclosxure  proceedings 
were  taken  In  order  that  the  title  might  be 
perfected,  which  Mr.  Dlllehunt  thought 
doubtful  under  the  deed  alone,  and  not  for 
the  purpose  of  getting  rid  of  whatever  rights 
Mrs.  Sllaglufr  had  acquired  under  the  agree- 
ment. Indeed  no  other  conclusion  could  be 
reached  without  Implying  that  Mr.  Dlllehunt 
was  guilty  of  fraud,  for  he  does  not  pretend 
that  he  informed  Mr.  and  Mrs.  SIlnglufiF  tiiat 
he  would  not  make  use  of  the  deed,  or  that 
be  had  not  recorded  it  The  sale  was  made 
under  proceedings  which  had  been  begun  on 
October  31,  1902 — nearly  four  months  before 
the  deed  of  February  24,  1903 — and  must 
have  been  advertised  In  about  three  weeks 
after  the  deed  was  made,  as  the  report 
shows  it  was  advertised  for  more  than  20 
days  before  the  day  of  sale,  which  was  April 
8, 1903.  It  cannot  be  pretended  that  there  is 
anything  In  the  record  to  suggest  much  less 
prove,  any  agreement  or  arrangement  be- 
tween February  24tb  and  the  advertisement 
or  sale  of  the  property,  by  which  such  rights 
as  Mrs.  Sllngluff  had  In  the  surplus,  by  vir- 
tue of  the  agreement  were  surrendered,  or 
were  Intended  to  be  surrendered,  and  it  Is 
difficult  to  Imagine  a  more  etfectnal  way  of 
misleading  the  Sllngluffs  than  was  adopted. 
If  such  effect  must  be  given  the  foreclosure 
proceedings  as  is  now  claimed  for  them.  In 
justice  tp  Mr.  Dlllehunt  we  must  say  that 
his  testimony  shows  that  no  such  effect  was 
Intended,  but  the  sale  was  made,  according 
to  him,  to  perfect  what  he  deemed  would  be 
a  defective  title  under  the  deed.  That  being 
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BO,  we  must  hoM  tbat  tbe  title  acquired  by 
Mr.  Feller  under  the  foreclosure  sale  was 
not  Intended  to.  and  did  not,  destroy  tbe 
equity.  If  any,  wblcb  Mrs.  Sllngluff  acquired 
under  the  agreement,  and  wblcb  resulted  In 
the  execution  of  the  deed.  If  tbe  Sllngluffs 
were  not  aware  of  the  sale,  they  could  not 
be  expected  or  required,  under  the  clrcum- 
Btancea,  to  object  to  It,  and  If  tbey  did  know 
of  It,  they  could  not  be  supposed  to  believe 
or  know  Uiat  It  was  Intended  thereby  to 
give  any  greater  effect  to  It  than  Mr.  Dllle- 
bunt  admits,  namely,  to  perfect  what  he 
thought  was  a  defective  title.  Tbey  certain- 
ly did  not  have  any  reason  to  believe  that 
such  equity  as  tbey  acquired  when  or  before 
tbe  deed  was  given  was  intended  thereby  to 
be  destroyed.  We  cannot  therefore  hesitate 
to  hold  that  under  the  peculiar  clrcnmstances 
of  this  case  the  plaintiff  Is  not  precluded  by 
the  ratification  of  the  sale  from  obtaining 
the  relief  aongbt  In  this  case. 

^  The  ratification  of  the  audit  at  first 
seemed  to  present  more  difficulty,  In  so  far 
as  some  of  the  items  involved  are  concerned. 
But  on  further  consideration  we  have  no 
doubt  about  them.  If  Mrs.  Sllngluff  bad 
either  actual  or  constructive  notice  of  tbe 
foreclosure  proceedings,  as  may  be  conceded. 
It  IB  clear  that  If  she  Is  right  In  her  conten- 
tion as  to  the  agreement,  It  could  not  have 
been  tbe  Intention  of  the  parties  that  after 
she  and  her  husband  bad  executed  and  de- 
livered the  deed,  with  the  anderstandlug 
that  she  should  have  tbe  surplus,  if  any,  if 
the  property  could  be  sold  for  more  than  the 
claim  of  Mr.  Fdgner,  she  was  to  be  further 
subjected  to  large  exp^es  in  perfecting  the 
title,  especially  without  any  notice  to  her  of 
the  necessity  or  deslrabtUty  of  proceedings 
to  accomplish  that  end.  She  not  only  did 
not  contest  the  proceedings,  but  If  she  had 
actually  known  of  them  she  migbt  v«ry  well 
have  concluded  that  they  did  not  affect  her. 
She  was  not  (^mlng  the  equity  of  redemp- 
tion wblcb  the  law  gave  her  as  mortgagor. 
On  the  contrary  she  had  surrendered  It,  as 
she  and  her  husband  believed  then,  and  do 
not  deny  now.  The  sale  under  the  power 
was  to  pass  the  interest  die  had  when  tiie 
mortgage  was  rec(ffded,  and  not  such  as  she 
acquired  afterwards  from  the  mortgagee.  If 
she  had  filed  exceptions  to  tbe  sale,  and  the 
court  was  of  the  opinion  that  Mr.  DlUehunt's 
fears  were  well  founded.  It  might  have  very 
properly  orermled  the  exceptions*  on  the 
ground  that  Mrs.  Sllngluff  could  not  be  flnan- 
ctally  Injured  by  the  proceedbig,  if  her  con- 
tention as  to  the  agreement  vras  right.  And 
after  tbe  sale  was  ratified  the  assignee  of 
tbe  mortgage  might  very  well  have  claimed 
the  right  to  have  an  audit  made,  so  as  to 
have  the  accounts  between  him  and  tbe  real 
ovtaer  of  the  mortgage  stated.  There  was  no 
attempt  to  secure  a  decree  In  personam 
agfttost  Mrs.  Sllngluff  few  tbe  balance  as 
shown       that  audit,  and  there  could  not 


have  been  without  service  on  her,  and  then 
a  court  of  eqully  would  not  have  passed  a 
personal  decree  against  her,  if  she  had  es- 
tablished tbe  claim  she  now  makes.  It  would 
be  a  fraud  on  her  which  a  court  of  equity 
would  not  assist  In,  If  satisfied  that  ber 
agreement  was  such  as  she  now  claims.  Aft- 
er discussing  the  subject,  It  is  said  In  StcHT's 
Equity  Pleading,  {  783a:  "But  a  former  ad- 
judication, even  in  a  court  of  equity,  will  not 
be  a  bar  to  a  subsequent  bill,  unless  tiie  case 
made  by  tbe  latter  and  tbe  equity  are  sub- 
stantially the  same.  It  is  said  tbe  gronnds 
of  the  latter  suit  must  be  substantially  ld«i- 
tical  with  those  of  the  former."  That  being 
so,  as  It  undoubtedly  is,  and  the  equity 
claimed  in  this  case  being  substantially  dif- 
ferent, and  by  no  means  Identical  from  that 
determined  by  the  ex  parte  proceedings  in 
the  circuit  court  for  Baltimore  county,  we 
are  of  opinion  that  they  do  not  preclude  the 
plaintiff  from  asserting  her  claim  under  this 
bin. 

As  It  was  not  raised  at  the  argument,  we 
have  not  deemed  It  necessary  to  discuss  the 
question  whether  tbe  defense  of  res  adjudi- 
cata  was  properly  presaited  In  this  case,  In- 
asmucb  as  it  was  not  made  In  the  pleadings, 
or  the  further  question  whether  section  36, 
art  S,  of  Code  Pub.  Gen.  Laws  1901,  would 
require  us  to  consider  that  defense,  although 
not  raised  below.  We  would  only  add  that  It 
Is  not  altogether  free  from  doubt,  as  the  evi- 
dence which  might  be  used  for  that  defense 
was  perhaps  admissible  for  other  purposes, 
and  hence  we  soy  it  is  at  least  doubtful  wheth- 
er section  36,  art  6,  would  apply.  That  audi 
defenses  should  be  raised  In  equity  by  tbe 
pleadings  Is  the  general  rule.  9  Ency.  of  PL. 
&  Pr.  61G,  and  notes ;  Phelps  on  Jurld.  Eq.  | 
63;  Barroirs  Chy.  Pr.  129;  Wagoner  v.  Wag- 
oner, 76  Md.  811,  25  Ati.  338.  ,But  we  wU) 
base  our  decision  on  the  grounds 'stated  atwve. 

6.  We  come  now  to  the  question  whether 
there  was  such  an  agreement  as  the  plaintiff 
claims.  It  cannot  be  doubted  that  there  was 
at  one  time.  After  Mr.  Sllngluff  faOed.  he 
and  his  wife  on  the  one  hand,  and  Mr.  DBle- 
hunt,  representing  Mr.  Feigner,  on  tbe  other 
hand,  were  endeavoring  to  arrange  so  that 
Mr.  Feigner  would  not  lose  as  mortgagee,  and 
Mrs.  Sllngluff  would  eventually  get  somettiing 
out  of  the  property.  In  their  effort  to  accom- 
plish that,  she,  togethw  with  ber  hiuband.  be- 
came re^nslble  for  a  mortgage  of  $30.4K>, 
and  assigned  the  policy  of  Insurance  which 
was  th^  supposed  to  be  worth  orer  $7.000l 
Mr.  and  M^  Sllngluff  apparently  woUced 
earnestly  to  pay  Mr.  Fdgner  tbe  Interest;  and 
to  save  something  for  themselves.  Mr.  Dtlle- 
hunt  was  evidoitly  anxious,  and  feared  that 
his  father-in-law  mLgbt  not  recover  the  money 
which  he  had  loaned  tor  him,  and  was  sdso 
kindly  disposed  towards  the  SUu^uCDl  Tbe 
mortgage  was  dated  May  1, 1901,  and  the  first 
interest  was  due  November  1, 1901,  and  by  that 
time  Mr.  DlUehunt  had  received  S1.400  from 
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Mr.  Hamburger  for  rmt  ot  the  property, 
wUdi  he  dBliDB  was  to  be  applied  to  the 
prlne^^  Tbe  letter  of  Mr.  Sllngloff  of 
Mardtt  1. 1902,  admitted  that  there  was  Intw- 
eet  doe,  whk^  would  seem  to  corroborate  Mr. 
Dlllehnnt  In  that  letter  Mr.  Sllnglotf  made 
a  proposition  to  make  a  deed  for  the  proper- 
ty which  Mr.  IMUehnnt  was  to  bold  until 
April  Ist,  and  If  the  Interest  waa  In  the  mean- 
time paid,  the  deed  was  to  be  returned ;  and. 
If  It  was  not  paid,  they  were  to  surrender 
possession.  No  deed  was  then  made,  but  the 
Interest  was  paid  on  April  4, 1902,  to  Novem- 
ber 1,  1901.  On  June  80th  Mr.  DUlehunt 
wrote  to  Mr.  SIlnglufE  that  he  would  adver- 
tise the  property  in  the  next  issue  of  the 
Maryland  Journal,  but  it  was  not  done,  and 
on  July  14th  he  wrote  again,  saying  that  Mr. 
Feigner  would  wait  until  September  iBt  for 
the  Interest,  which  was  that  due  on  Biay  let 
Then  on  October  11th  he  wrote  the  letter  In- 
{d0Blii«  the  deed  for  execution,  which  we  have 
quoted  above.  That  deed  was  not  executed,  and 
the  property  was  advertised  for  sale  In  No- 
vember, bat  waa  withdrawn.  Some  time  during 
the  fall  of  1902  Mr.  SllnglufC  commenced  ne- 
gotiating with  Dr.  Oeer,  who  was  desirous  of 
pondiasing  the  property  for  use  as  a  sani- 
tarium. Those  negotiations  continued  during 
fbat  fall  and  winter,  and  Dr.  Oeer  agreed  to 
pay  $30,000  for  the  bouse  and  64  acres  of 
ground.  The  SUnglnffs,  who  still  occupied 
the  pn^rty,  moved  out  about  June  16, 1903, 
and  Dr.  Oeer  took  partial  possession,  but 
residents  of  the  neighborhood  objected  to  a 
sanitarium  being  there,  and  Dr.  Oeer  was  un- 
able to  consummate  the  sale.  Mr.  DUlehunt 
testified  that  Dr.  Oeer  and  Mr.  Feigner  ex- 
ecuted an  agreement  for  the  sale  of  that  part 
of  the  property,  and  negotiations  were  then 
pending  with  the  Western  Maryland  Railroad 
Company  for  the  part  It  subsequently  pur- 
chased. 

Mr.  DUlehunt  also  testifled  that  Mr.  SUng- 
luff  had  nothing  to  do  with  the  property  after 
the  Oeer  sale  fell  through,  but  Mr.  Slinglufl 
denies  that,  and  aald  that  he  was  n^tlatlng 
with  Mr.  Allan  McLane  at  the  time  Mr.  DU- 
lehunt sold  the  house  and  64  acres  to  Mr. 
Fitzgerald,  which  was  In  November,  10(@. 
Of  course  Mr.  Sllngluff  had  nothing  to  do 
with  the  property  after  that.  But  in  addition 
to  the  testimony  of  the  Sllns^ufts,  and  some 
strong  corroborating  facts,  such  as  their  oc- 
Giqwtlon  of  the  property  after  the  deed  was 
made  (and  after  the  foreclosure  proceedings 
also),  until  the  middle  of  June,  when  they  sur^ 
rendered  It  to  Dr.  Oeer,  as  the  expected  pnr^ 
<diaser,  and  the  admission  by  Mr.  DUlehunt 
that  he  did  make  the  agreement  to  take  effect 
if  the  Oeer  sale  was  consummated,  the  books 
of  Mr.  Feigner  show  that  he  kept  the  account 
in  the  name  of  H.  Slingluft  down  to  July  6, 
lOOS.  The  defendant  filed  as  an  exhibit  a 
copy  of  the  account,  and  as  late  as  July,  2, 
1906,  Mr.  DUlehunt  furnished  a  statement' of 
their  accounts  to  Mr.  Birtlett;  attorn^  for 


Mrs.  Slinglnff.  On  July  6,  19(KS,  Mr.  Feigner 
recdved  the  purchase  money  for  the  portion 
of  the  property  sold  to  the  Western  Maryland 
Railroad  Gompany,  and  Mr.  Sllngluff  thai 
asked  for  a  statemoit  Mr.  FeAgaisr  replied 
on  November  17,  1905:  "Tour  ftvor  of  the 
U  hist  addressed  to  Mr.  H.  B.  DUlehunt  was 
handed  to  me.  In  compliance  with  same,  you 
will  please  find  Incloeed  a  statement  of  your 
account,  whldi  I  hope  you  wUl  find  correct. 
The  calculations  w^  made  to  July  Stb,  the 
date  of  the  setUememt  of  the  Western  Mary- 
land Railroad  for  the  reet  of  the  property." 
That  statement  Is  headed,  "Mr.  H.  Sllngluff 
In  acct  with  Bi  L.  Feigner,"  and  begins  with 
amount  of  mortgage  of  May  1, 1901  <whlch  Is 
stated  to  he  $29,005).  and  concluded  with  an 
Interest  charge  as  of  July  S,  1906,  credits  him 
with  various  amounts  Indndlng  cash,  life  In- 
surance, rent,  Interest  from  O.  D.  Fitzgerald, 
caab  from  Fitzgerald  on  March  10,  IdOS,  of 
$27,120,  and  cash  sale  to  Western  Maryland 
RaUroad  of  July  6th,  $6,812JS0.  It  is  Impos- 
sible to  understand  wliy  he  would  thus  have 
writt^  to  Mr.  Sllngluff  and  have  ^ept  the 
account  with  him  if  the  agreemoit  was  not 
such  as  the  plaintiff  contends.  It  was  doubt- 
less kept  In  the  name  of  H.  SUnglofl  by  rea< 
son  of  the  fact  that  the  original  mortgage 
stood  in  that  name,  and  not  In  that  of  Mrs. 
Sllngluff.  There  certainly  could  be  no  reason 
for  charging  the  SUnglnffs  with  interest  up  to 
the  day  the  last  purchase  money  was  received 
If  the  understanding  was  not  such  as  that 
claimed  by  the  plaintiff.  According  to  bis 
charges  and  credits  there  was  still  a  balance, 
which  he  carried  forward,  as  follows :  "1905, 
July  6,  Balance  due  me  $1,409.46" — showing 
that  he  claimed  that  they  then  only  owed  him 
that  amount,  and  not  the  balaiKe  found  In 
the  audit,  as  now  relied  on  in  this  case.  We 
are  satisfied  that  there  was  an  agreement 
such  as  was  contended  for  by  the  plaintiff, 
and  the  expectation  of  getting  somethli^  out 
of  the  property  doubtless  Induced  the  Sling- 
luffs  to  assign  the  policy  of  life  Insurance,  to 
spend  money  and  time  in  making  It  more  sal- 
able, to  subject  themselves  to  many  annoy- 
ances, and  finally  to  make  a  deed  for  it  We 
wUl  now  consider  the  items  In  controversy. 

6.  The  first  one  we  will  consider  Is  the 
Hntzler  rent.  The  tlieory  of  the  bUI  Is 
that  when  the  mortage  of  May  1,  1901,  was 
given,  the  plaintiff  had  paid  the  rent  receiv- 
ed from  Mr.  Hntzler  In  1000,  which  amount- 
ed to  $1,400,  and  hence  the  mortgage  should 
have  been  $29,005,  instead  of  $30,405.  Mr. 
Sllngluff  testified  that  he  received  the  $1,400 
in  four  equal  monthly  payments  of  $350,  and 
that  he  Indorsed  three  of  the  checks  so 
received  over  to  Mr.  DUlehunt,  and  after- 
wards gave  him  his  Individual  check  for  the 
other  $350.  Mr.  DUlehunt  i>osltlveIy  denies 
having  received  them,  or  either  of  them. 
But  Mr.  Sllngluff  also  testified  that  he  did 
not  question  the  correctness  of  the  amount 
of  the  mortgage,  but  that  the  Hntder  rent 
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tfbkonld  have  been  applied  to  Interest  on  that 
mortgage  in  answer  to  tbe  queaUon  <H)n 
wliat  nu»rtsase?"  he  rcpUed,  *'Tba  fSO,000 
mortgage,"  and  he  farther  teetifled,  aa  fol- 
Iowb:  "On  May  1,  UKO,  when  the  second 
mactgaga  was  glrai,  do  joa  now  say  700 
owed  98O,40S  aiKPcoxlmately  or  not?  A.  Yea, 
sir.  Q.  Ton  do?  A.  Yes,  air.  Q.  Do  yon 
now  claim  that  fl,400  from  the  Hntaler 
rent  ahoold  have  been  deducted  from  that 
$30,000?  A.  No,  sir.  Q.  Yon  do  not?  A. 
No,  air ;  It  was  Interest  on  the  numey  In  the 
Interim.  Q.  What  Interim?  A.  Bfay,  1801.** 
It  la  dear,  therefon^  that  Us  testimony 
does  not  anroOTt  the  allegatltHis  of  the  I^L 
His  letter  of  Uarch  1,  1902,  admits  that  In- 
terest was  thai  overdne^  which  would  not 
have  been  the  case  If  the  Hutxler  rent  waa 
to  be  applied  to  the  interest  on  that  mort- 
gage. The  atatement  furnished  Mr.  Slings 
luft  by  Mr.  Feigner  does  becln  with  ■igOl, 
May  1,  Amt  of  mortgage  129,096.00."  but  the 
mortgage  its^  shows  that  the  amount  was 
$30,^;  and,  Inaunuch  as  ttie  item  Just  be- 
low la  "Dec.  81,  Interest  $1,171.77,"  It  Is 
probable  that  he  was  8inq>l^  using  that  sum 
to  show  on  what  amount  he  calculated  In- 
terest, as  Mr.  DlUehunt  claimed  that  the 
$1,400  received  from  Mr.  Hamburger  waa  to 
be  applied  on  the  princ^mL  But  without 
further  discussing  this  Item,  it  is  evident  that 
either  Mr.  Slihglnff  or  Mr.  DlUehunt  Is  mis- 
tatcm;  and,  inasmuch  as  the  plaintiff  must 
sustain  her  daim.  and  especially  as  she  and 
her  husband  executed  the  mortgage  for 
$S0,495,  it  would  require  mwe  satisfactory 
evidence  tiian  we  have  to  show  that  there 
was  a  mistake  of  (1,M0  made  In  the  amount 
of  It,  and  we  cannot  allow  that  Item. 

7.  Then  as  to  Orelf  rent:  Mr.  Sllnglufl 
claims  that  he  received  that  <$1m!00)  early  in 
June,  1902,  and  Indorsed  a  che<^  over  to  Mr. 
DUlehnnt  The  latta  podtively  denies  hav- 
ing received  It  Here  again  the  letters  are 
important  On  June  30,  1902,  Mr.  DUIehunt 
wrote  to  Mr.  Sllnglnff  that  he  would  advertise 
the  property  In  the  next  Issue  of  the  Mary- 
land Journal.  On  July  1st  Mr.  Sllngluff  ask- 
ed for  a  postponement  until  S^tember  1st 
and  on  July  14th  Mr.  Dlll^unt  wrote  that 
Mr.  Feigner  directed  him  to  say  that  he 
would  wait  until  September  1st  "for  the  In- 
terest on  the  Upton  mortgage,"  and  that  If 
the  Interest  was  not  paid  by  that  date,  he 
would  proceed  to  sell  the  property  at  once. 
Nine  hundred  and  eleven  dollars  and  fifty- 
one  cents  had  been  paid  on  April  4th,  and  If 
Mr.  Sllngluff  had  turned  over  tbe  $1,200 
check  In  June,  no  interest  was  then  due  on 
the  mortgage,  which  had  only  been  running 
from  May  1,  1901.  So  tt  Is  manifest  that 
Mr.  Sllngluff  is  mistaken  about  this  item, 
as  the  letters  conclusively  show. 

8.  There  Is  considerable  confusion  In  the 
testimony  In  reference  to  some  of  the  other 
Items,  but  we  will  consider  the  statement  of 
the  Judge  below  attached  to  his  opinion  in 


determining  whether  or  not  he  reached  a 
correct  lesDlt  He  excluded  all  tbe  costs  con- 
nected wltlk  the  seomd  f<neckwnre,  and  we 
think  pnq>erly.  There  was  no  neeaiaAty  for 
that  proceeding,  and  under  the  agreemait,  aa 
we  have  found  It,  It  should  not  have  been 
resorted  to  without  at  least  consulting  tbe 
SUnglnffs.  What  we  have  already  said  will 
be  sufficient  to  show  that  we  do  not  think 
the  i^alntiff  la  prednded  1^  the  audit  from 
objecting  to  those  Itnns.  Nor  do  we  think 
she  should  be  charged  with  the  expenses  cfHk- 
nected  with  the  suHKised  defect  In  the  titles 
by  reason  of  the  omlaslon  of  the  aeal  of  tlw 
cleA  from  hla  certificate  aa  to  the  two  ]n»- 
tlces  of  the  peace,  who  respectively  took  the 
admowledgmmts  and  the  aflUavlt  to  the 
first  mortgage.  She  was  in  no  wise  veepon- 
alble  for  the  omlssicMt,  was  not  ocmsulted 
about  the  expenses,  and  ought  not  to  be  made 
to  pay  those  connected  with  the  effort  to 
correct  this  supposed  defect  That  apiAtes 
to  the  fee  paid  counsel,  as  wtil  as  ttaoee  paid 
the  title  company.  As  Mr.  Fdgner  only  re- 
quired Mr.  Fitsgerald  to  pay  4  per  cmt.  In- 
terest on  the  deferred  payments.  It  would  be 
unjust  to  dtarge  Mrs.  Sllntf  nfl  with  6  pet 
cent  That  was  another  Instance  of  bis  act- 
ing without  consulting  her. 

It  Is  contended  that  Inasmudi  as  interest 
notes  were  glvw  interest  on  these  notes 
should  be  allowed  from  their  maturity. 
Wittiout  determining  whether  such  Interest 
could  ordinarily  be  recovered,  it  cannot  be 
allowed  In  this  case. '  In  the  first  place  Mr. 
Feigner  proceeded  throu^iont  on  the  prin- 
ciple that  ^  reason  of  the  d^ult  in  tbe 
payment  of  the  interest  note  dne  May  1. 
1002,  the  entire  mortgage  debt  had  become 
due«  in  accordance  with  the  covenante  In  the 
mortg^,  as  he  had  the  right  to  do;  and 
then  It  is  made  clear  by  ail  the  accounts  filed 
In  the  case  that  there  was,  not  only  no  nn- 
derstandbig  between  them  that  interest 
should  be  charged  on  the  Interest  notes,  but 
that  the  contrary  should  be  inferred.  He 
never  made  such  demand  on  the  mortgagors, 
and  such  interest  Is  not  claimed  in  tbe  state- 
meat  of  mortgage  dalm  filed  In  the  foredos- 
ure  proceedings.  Indeed  the  Interest  notes 
are  not  even  filed — at  least  are  not  In  the 
record.  So  It  Is  dear  that  Interest  on  the 
Interest  notes  should  not  have  been  allowed. 

9,  We  have  now  considered  all  of  the  ques- 
tions raised  which  we  thought  proper  to  re- 
fer to,  excepting  tbe  method  of  stating  tbe 
account  adopted  by  the  court  below,  and  some 
of  the  Items  included  or  rejected  affecting 
the  amount  ascertained  to  be  due  The 
learned  Judge  allowed  tbe  taxes  for  1901  and 
1902  as  charged  by  Mr.  Feigner,  but  only  al- 
lowed $186.46  for  texes  to  November  14, 
1903,  Instead  of  $250.07  charged  by  him  as 
paid  for  1903.  He  did  not  allow  an  item 
of  $60.03,  Insurance  paid  that  year.  The 
two  Items  charged  In  the  accounts  filed 
amount  to  $310.10,  but  there  la  a  credit  of 
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"Fltsfoald  Adjustment  of  Taxoi  ft  Insur. 
18068,"  wUdi  should  be  deducted,  and  which 
leaves  a  balance  on  tttose  Items  of  9179^. 
We  think  that  aum,  and  not  f  185.46,  should 
be  charged  against  the  plaintiff,  making  a 
difference  of  $44.06.  We  are  also  of  opinion 
that  Mr.  F^sner  shoold  hare  credit  for 
$145.36  iDsnrance  paid  through  Mr.  Dfile- 
bunt,  but  omitted  from  the  account  rendered 
to  Mr.  SUnglnff  because  It  was  overlooked. 
An  Item  of  $46.50  charged  In  the  account  as 
of  January  21,  1903,  for  advertlalng  should 
also  be  allowed,  as  the  evidence  shows  that 
sum  was  paid  for  advertising  sale  which  was 
withdrawn  at  the  request  of  the  mortgagors. 

There  are  two  Items  which  seem  to  us 
should  have  been  charged  to  the  plaintiff, 
but  as  the  record  Is  not  clear  as  to  them, 
the  court  below  can  direct  further  testimony 
to  be  taken,  If  neceesary  by  reaaon  of  the 
failure  of  the  parties  to  agree,  whldi,  so 
far  as  we  can  see,  ought  readily  to  be  done. 
They  are  the  items  of  $148.80  charged  In  the 
account  of  Mr.  Feigner  under  date  of  May 
12,  1008,  for  "Watchman  148.80,"  and  that 
of  $120,  Included  In  the  Item  In  the  state- 
meat  by  the  lower  court  of  amount  of  sale 
to  Fitzgerald.  Mr.  Dlllehnnt  said  In  answer 
to  the  qneatlon  what  the  first-named  Item 
was  for  "caretaker  up  there,  but  that  bill 
must  have  been  paid,  and  that  bill  was  paid." 
He  was  then  interrupted  by  counsel,  and  his 
testimony  Is  left  In  some  doubt  as  to  what 
he  meant  by  that  answer,  or  who  paid  the 
bill.  Then  he  went  on  to  say  that  Mr.  Sling- 
luff  moved  out  In  June.  1903,  and  did  not 
say  when  the  bUl  was  paid.  There  was  ap- 
parently no  occasion  for  a  watchman  In  May, 
1903,  or  prior  thereto,  as  the  house  was  oc- 
cupied. We  are  thertfore  left  In  doubt  as 
to  that  Item,  but  If  a  watchman  was  propnly 
put  there  for  the  protection  of  the  property, 
or  to  i^nvent  the  Insurance  policy  from  be* 
coming  invalid,  it  should  be  allowed.  In 
reteroicft  to  the  fl20  spoken  <rf,  we  under^ 
stand  that  the  prlndpal  paid  by  Hr.  Fits- 
gerald  was  $27,500,  but  the  court  baiow  and 
counsel  tor  Mrs.  Sllnglnff  speak  <tf  It  as 
$27,620.  The  account  filed  as  **I>efendant^ 
Exhibit  No.  2"  shows  that  some  Interest  vru 
Induded  In  the  ^,120  rectfved  March  10, 
1006,  and  the  two  Interest  payments  credited 
in  ttiat  account,  as  well  as  the  other  one  ren- 
dered to  Mr.  Sllnglufl,  were  each  tor  $540 
whldi  Is  4  per  cent  on  $27,000  for  six 
months;  $600  bavlog  beai  paid  on  account 
of  principal  November  14,  1008.  These  two 
Items,  therefore,  would,  seem  to  be  proper 
charges  against  the  plaintiff;  but,  as  there 
may  be  some  question  about  them,  we  will 
authorize  Che  lower  court  to  take  furthw 


testimony  as  to  them,  although  as  at  present 
advised,  we  would  allow  boUi  of  tttem.  On 
the  other  hand,  we  are  of  opinlcm  that  the 
defoidant  Should  be  charged  with  iDtneat 
on  the  amount  received  on  the  life  Insurance 
policy  for  one  year,  it  was  not  actually 
recdvad  until  March  4,  1904,  but  It  was 
due  In  December,  1002,  <hi  a  policy  whlcb 
had  been  made  payable  to  the'  Sllnglnff  trus- 
teee  and  Mr.  Feigner.  Tbere  was  no  valid 
reason  fpr  delaying  the  collection  <^  it  so 
\oDS,  and  it  could  with  wdlnary  dlllgmce 
have  been  readily  arranged  in  two  months. 
Interest  on  the  $8,674.15  should  therefore 
be  added  to  that  som  as  a  credit  to  the 
plaintiff. 

Interest  on  the  balance  found  to  be  due 
the  plaintiff  In  accordance  with  this  opinion 
should  be  allowed  from  November  17,  1005, 
the  date  of  Mr.  Felgn»'8  lett^-  Inclosing 
the  account  In  response  to  the  request  of 
Mr.  Sllnglufl  for  a  statem^t.  Instead  of 
from  June  1,  1006,  as  allowed  by  the  lower 
court.  We  think  the  method  followed  by 
the  judge  correct,  under  the  drcumetances 
of  this  case;  that  Is  to  say,  of  allowing  In- 
terest to  November  14.  1008,  the  date  of  the 
sale  to  Mr.  Fitzgerald,  and  making  other 
charges,  and  allowing  credits  to  that  time, 
so  as  to  ascertain  the  balance.  What  we 
have  already  said  will  relieve  us  ot  further 
discussing  that  question.  If  Mr.  Felguer 
propoa^  to  charge  Mrs.  Sllngluff  with  6  per 
cent,  interest  on  the  amount  of  the  deferred 
purchase  money  until  paid,  he  should  at 
least  have  consulted  her  about  his  arrange- 
ment with  the  purchaser. 

We  have  thus  at  great  length  discussed 
many  of  the  points  raised,  and  have  given 
the  whole  case  due  consideration.  Inasmuch 
as  the  amount  due  under  the  conclusions  we 
have  reached,  and  whether  there  will  be 
any  material  change  from  the  amount  fixed 
by  the  decree  below,  are  left  in  doubt  until 
the  two  Items  alwve  left  open  are  settled, 
we  will  remand  the  case,  without  reversing 
or  affirming  the  decree,  for  further  proceed- 
ings In  accordance  with  this  opinion.  We 
will  require  the  administrators  of  the  estate 
of  Edward  L.  Feigner  to  pay  two  thirds  of 
the  costs  in  this  court,  and  Mrs.  Sllnglnff  to 
pay  the  remaining  third;  the  costs  below 
to  be  determined  by  the  lower  court 

Cause  remanded  for  further  proceedings 
In  accordance  with  this  opinion,  without  re- 
versing or  affirming  the  decree,  the  admin- 
istrators of  the  estate  of  Edward  L.  Feigner 
to  pay  two  thirds  of  the  costs  In  this  court 
(Indudlng  the  transcript  and  printing  of  the 
record)  and  the  remaining  third  of  said  costs 
to  be  paid  by  Ann  M.  Sllngluff;  the  costs 
below  to  be  determined  by  the  loww  court. 
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GREEN. 

(CVrart  of  Apitealfl  of  Maryland.  Jul  IS,  1900.) 

1.  Gabrurs  (f  247*)— "PASBraOBBS." 

One  who,  for  the  parpow  of  waiting  for  a 
train  on  whidi  he  is  to  take  passage,  enters  the 
waiting  room  of  the  carrier,  is  a  [lossenger. 

[Ed.  Note.~ror  other  cases,  see  OarrieEt, 
Cent.  Dig.  {  987;  Dec  Dig.  S  247.* 

XSjr  other  definitloni,  see  Words  and  Phrases, 
ToL  6,  pp.  521»,  6220;  ToL  8.  p.  7748.] 

2.  OABBims  (I  814*>-A0uiT]jr  or  PAflUNam 

BT  CaRBIEB*8  S^CFLOTt— DEOLASATION. 

A  connt  of  a  declaration  showing  tliat 
plaintiff,  a  passenger  of  defendant,  while  In  its 
waiting  room,  was  assaulted  bj  an  emplord  of 
defendant  in  charge  of  the  waiting  room,  shows, 
as  is  necessary,  that  the  wrong  was  dona  hj  the 
carrier's  servant  while  acting  wltiiitt  Uie  scope 
of  bis  duties. 

^[Bd.  Noto^For  other  case^  see  Oaniexa, 
Omt.  Dig;  i  1278;  Dee.  D1M«4.«] 

&  Cabrubs  (I  S14*>— AsaATTLT  or  PAMSnOXB 

BT  CaBBIEB'b  BHPLOT^DimABATIOn. 

The  count  of  a  declaration  seeking  to  malie 
defendant  carrier  liable  from  the  mere  fact  that 
plaintiff,  while  a  pas8«iger  of  defendant,  was 
assaulted,  arrested,  and  imprisoned  "by  an  offi- 
cer or  agent  of  said  defendant  and  in  its  em- 
ploy," is  Insufficient  in  not  showing  the  employs 
was  acting  in  the  scope  of  his  duties. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  127S ;  Dec.  Digrr8l4.*J 

4.  DAKAGn  (I  91*}  —  PCHinVK  Dauagbs  — 
Obovnm. 

That  an  unlawful  act  was  done  deliberately 
and  with  nnnecessarr  violence  is  not  enough  to 
authorize  punitive  damages,  but  the  act  must 
have  been  done  with  evil  motive  or  intention. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  193-201;  DecTDIg.  {  91.*] 

6.  DAHAGBS  ({  157*)  —  PUNIIITB  Dauaqu  — 
EVIDKMCB. 

Had  then  been  a  count  properly  charging 
defendant  wIOi  liability  for  the  folse  arrest  and 
Imprisonmeat  of  plaintiff  by  B.,  an  employe  of 
defendant,  evidence  of  the  treatment  received  by 
plaintiff  in  the  lockup,  and  bis  suffering  from 
being  put  in  a  cold,  wet,  and  nncomfortaUe  cell, 
womd  have  been  admissible,  certainly  on  the 
question  of  punitive  damages,  B.  having  been  In 
OHitroi  of  the  jail  and  known  iti  condition 
when  he  placed  plaintiff  in  the  cell. 

[Ed.  Note.~For  other  cases,  see  Damages, 

Dec  Dig.  » 157.*] 

6.  Appeal  and  Ebbob  (|  10S2*)— Habicuess 
E^OB— AoiassiOH  OF  EvinEncE. 

Thoagh  it  was  aabsequentiy,  and  by  other 
means,  proved  that  6.  bad  arrested  other  peo- 
ple and  placed  them  in  the  lockup,  defendant 
bad  a  right  to  stand  on  bis  exception  to  admis- 
sion of  the  testimony  of  BL  that  B.  bad  made 
other  arrests  during  nis  employment  by  defend- 
ant and  prior  to  his  arrest  of  plaintiff,  wbldi 
had  no  tendency  to  prove  the  fact,  sought  to  be 
establiehed  thereby,  that  B.  was  acting  within 
the  8C0i>e  of  his  duties  as  employ^  of  defendant 
when  he  arrested  plaintiff;  this  not  falling 
within  the  rule  that  there  will  be  no  reversal, 
because  clearly  there  was  no  injury,  where  com- 
petent evidence,  after  being  excluded,  was  od- 
mitted. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4172;  Dec  Dig.  |  10&2.*] 


7.  CABKIBBS  (S  817*)— INJTTBT  so  PABBBHOn 

BT  EuplotA  —  Cafaottt  in  Which  Ete- 

FLOTt  WAS  AOniTQ— EVIDERCB. 

The  quMtion  of  the  jury  being  in  what  ca- 
pacity B.  was  acting  when  he  assaulted  a  pas- 
senger, whether  as  a  servant  of  defendant  or  as 
a  peace  officer,  under  what  he  r^cuded  aa  a 
valid  appoiutment  and  qualiflcation,  testimony 
to  show  that  B.  was  a  pubUc  officer,  the  validity 
of  the  appointment  being  entirely  collateral, 
Bhonld  not  nave  been  stricken  out 

[Ed.  Note. — For  otiier  cases,  see  Cai^im, 
Dec.  Dig.  i  817.*] 

8.  TBIAL  ii  200*)— iHBTBTTOnONB. 

Defendant  having  gotten  the  full  bwtft  of 
oil  the  defenses  to  wnidi  it  was  oktitied  under 
its  granted  prayers,  refusal  of  its  other  pzajeia 
was  not  error. 

[EH  Note,— For  other  cases,  eee  Tiial,  CenL 
Dig.  i  esi;  Dec  Dig.  i  200.«] 

Apseal  Cram  Olrciilt  Gonr^  Kmt  Oomitr; 
Wm.  H.  Adklu  and  RiUemon  B.  Boppct. 

Action  bj  Bmry  If.  Green  against  the  VbO.' 
adelphla,  Baltimwe  St  Washington  RaUioad 
Company.  From  a  Judgment  for  plalntif!^  de- 
fendant ai»peBliL  Revezaed,  and  now  trial 
awarded. 

Argued  before  BOTD,  a  J»  and  BRISCOE, 
PBARCB,  SGHMUCEER,  BURKE,  WORTH- 
INGTON,  and  HENRY,  JJ. 

Marlon  De  K.  Smith,  for  appellant  Omer 
D.  Crotben^  for  app^eei 


BURKE,  X  This  iB  an  action  for  asBaolt 
and  battery  and  false  arrest  and  Imprison- 
ment, brought  by  Houy  M.  Oreen  acalnst 
the  PUIadelpbla,  Baltimore  ft  WaaiUngtiKi 
Railroad  Company.  The  suit  was  instituted 
In  tbe  drcnlt  court  for  Cecil  connty,  and  waa 
removed  to  the  circalt  court  for  l^t  county. 
It  was  tried  in  tiiat  court  npon  a  declaration 
which  contained  two  counts.  The  first  count 
charged  that  the  def^dant  1b  a  corporation 
owning  and  operating  a  railroad  for  tke  car- 
riage of  pasaengOTB  for  hire  betwem  certain 
points  in  this  stat^  and,  for  the  accommoda- 
tion of  persona  Intending  to  become  passen- 
gerB  on  its  road,  tt  had  provided  a  waiting 
room  near  Its  tracks  In  the  city  of  Havre  De 
Grace ;  that  the  plaintiff  entered  said  wait- 
ing room  on  the  6th  of  March.  1907,  for  the 
purpose  of  takii^  passage  on  one  of  the  de- 
fendant's trains,  and  that  while  In  said 
waiting  room  for  the  purpose  aforesaid,  one 
of  the  defendant's  agents,  officers,  or  em- 
ployes, then  and  there  in  charge  of  said  wait- 
ing room,  then  and  there,  with  force  and 
arms,  did  violently  assault  and  nnlawfally 
and  malldonaly  did  cast  and  throw  the  i^ain- 
tlff  upon  the  floor  of  said  waiting  room,  and 
did  then  and  there  beat,  wound,  and  lU  treat 
the  plaintiff,  etc.  The  other  count,  which  is 
called  In  the  record  an  "additional  count" 
and  which  will  be  so  designated  in  this  o^d- 
ion,  after  setting  forth  Introductory  aver- 
ments similar  to  those  stated  In  ttie  flntt 


•For  other  eases  see  ssme  tuple  and  section  NUHBBR  la  Dee.  ft  Am.  Digs.  ISOT  to  iMltm.  ft  Repoitar  ladexM 
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count,  charged  that  while  the  plalntlfl  was 
In  the  waiting  room  of  the  defendant  on  the 
night  of  March  5,  1907,  tot  the  purpose  of 
taking  paasage  on  one  of  tiie  defendant's 
trains  to  Elkton,  Md-,  "an  office  or  agent  of 
the  said  defendant,  and  In  Its  employ,  vio- 
lently assaulted  the  plalntifT,  and  fals^  ar- 
rested and  Imprisoned  the  plalntlflE  In  the  Jail 
of  the  dty  of  Havre  De  Grace  aforesaid.  In 
consequence  whereof  the  said  plaintiff  suf- 
fered great  distress  of  mind  and  severe  bod- 
ily harm  and  Injury,  and  his  r^ntatlon  in 
the  community  where  he  lives  has  been  great- 
ly injured  thereby."  The  defendant  demur- 
red to  each  of  these  counts.  The  conrt  over- 
ruled the  demurrers,  and  Issue  was  Joined  up- 
on the  defendant's  plea  of  not  guilty,  and  the 
case  proceeded  to  trial,  which  resulted  In  a 
verdict  and  Judgment  In  favor  of  the  plain- 
tiff for  $1,000.  Tlie  defendant  has  brought 
this  appeal. 

The  record  contains  four  bills  of  exception 
reserved  by  the  defendant  during  the  course 
of  the  trial.  Two  of  these  relate  to  tiie  ad- 
mission of  evidence,  one  to  the  action  of  the 
court  In  striking  out  certain  testimony,  and 
one  to  the  ruling  of  the  court  upon  the 
prayers  and  certain  special  exceptions  sub- 
mitted at  the  close  of  the  whole  testimony. 
Tlie  record  contains  more  than  600  pages  of 
testimony,  and  upon  the  vital  questions  of 
fact  Involved  Is  very  conflicting.  We  are  not 
required  to  enter  upon  a  minute  examination 
and  analysis  of  this  Irreconcilable  testimony 
for  tite  ptupon  of  discovering  the  real  facts 
of  tb»  occurrence  to  which  It  relates,  or  of 
deciding  upon  which  side  is  found  the  pre- 
ponderance of  the  proof.  It  was  exclusively 
within  the  province  of  the  Jury  to  det^mine 
these  questions.  It  Is  sufficient.  In  order  to 
dispose  of  the  legal  questions  raised  on  the 
recwd.  to  give  a  general  oatline  of  the  evi- 
dence adduced  by  the  parties  to  nutaln 
their  respective  contenttona.  The  plaintiff 
offered  evidence  tending  to  prove  the  follow- 
ing facts:  That  he  was  a  member  of  an 
Amatenr  dramatlp  clDb»  composed  of  young 
people  ot  both  aexa  of  the  town  of  Elkton, 
formed  for  the  purpose  of  giving  entertaln- 
menta  to  raise  funds  for  the  ben^t  of  Wash- 
ington Gamp  of  the  Patriotic  Order  Sons  of 
America;  that  on  the  Sth  of  March.  1907, 
atwut  24  members  of  this  club  went  from 
XaiEton  to  Havre  Se  Grace  by  defendants 
train,  and  gave  an  entertainment  at  night  In 
the  opera  house  at  that  place ;  that  after  the 
close  of  the  exhibition  the  plaintiff,  with  otb- 
er  members  of  the  company,  wmt  to  the  sta- 
tion of  the  defendant  about  10  o'clock  p.  m. 
to  take  a  train  back  to  Elkton ;  that  wbUe 
he  was  occupying  one  of  the  benches  in  de- 
fendant's waiting  room,  snd  behaving  in  a 
quiet  and  orderly  manner,  he  observed  MUton 
.  Baldwin,  an  officer  «t  t3xe  Pendant,  ap- 
proach isamest  Moore,  another  member  <^ 
the  theatrical  troops  seize  him  and  pnll  him 
trom  the  bench  upon  which  he  was  sitting 


in  the  waiting  room,  throw  him  upon  the 
floor,  and  place  his  knee  upon  bis  breast; 
that  he  stepped  over  to  Baldwin  and  asked 
him  what  Moore  had  done  and  what  he  was 
going  to  do  to  him,  and  that  Baldwin,  with- 
out replying,  struck  him  over  the  shoulders 
with  an  officer's  club,  knocking  him  to  the 
floor;  that  he  got  up,  went  back  to  his 
seat,  and  sat  down;  that  afterwards,  while 
standing  In  the  station  with  his  hands  In  his 
pockets,  Baldwin  directed  Richard  Eelley,  a 
d^mty  sheriff  of  Havre  De  Grace,  to  arrest 
him;  that  Kelley  did  arrest  him  and  hand- 
cuff him  to  Moore,  and  both  he  and  Moore 
were  taken  by  Baldwin  and  Eelley  to  the 
Jail  In  Havre  De  Grace,  and  locked  up ;  that 
Baldwin  had  the  key  to  the  locknp,  and  per- 
sonally placed  plaintiff  and  Moore  In  the  cell ; 
that  the  cell  In  which  they  were  confined 
was  cold,  wet,  and  uncomfortable,  and  that 
they  were  detained  tiiereln  until  the  after^ 
noon  of  March  6th,  when  they  were  discharg- 
ed ;  that  In  consequence  of  the  wet  and  unfit 
condition  of  the  cell  the  plaintiff  contracted 
a  severe  cold,  and  was  confined  in  his  hoose 
for  several  days  in  chai^  of  a  physician. 
The  evidence  offered  In  behalf  of  the  plaintiff 
tended  to  show  that  he  was  not  smoking  in 
the  waiting  room,  and  that  be  was  conducting 
himself  in  a  proper  manner,  and  that  the 
treatment  to  which  he  was  subjected  1^  Bald- 
win was  utterly  unwarranted  and  was  a  gross 
outrage  upon  him.  The  evidence  on  the  part 
of  the  defendant  tended  to  show  that  while 
the  members  of  the  troupe  were  in  the  sta- 
tion or  waiting  room  on  the  night  mentlonedr 
waiting  for  a  late  train  to  take  them  back 
to  Elkton,  the  plaintiff  and  Earnest  Moore  be- 
gan smoking  cigarettes  in  the  main  waiting 
room,  in  violation  of  the  rules  and  regulations 
of  the  railroad  company;  that  these  rules 
were  Indicated  "No  Smoking"  signs  hung 
upon  the  walls  of  Uie.room;  that  the  plain- 
tiff and  Moore  were  warned  by  Baldwin  not 
to  snuA^e,  and  upon  the  refusal  of  Moore  to 
Bbofi  smoking  Baldwin  attempted  to  «Ject 
him  from  the  room;  that  Moore  assaulted 
Baldwin  and  was  placed  under  arrest;  tiiat 
the  plalntlfl  seised  Bsldwln  by  the  shoulders 
and  got  upon  his  back  to  prev^t  blm  from 
patting  Moore  oat  of  Ibe  room,  and  for  the 
assaolt  and  Interference  Baldwin  caused  the 
arrest  of,  the  plaintiff  and  placed  him  in  Oie 
lodn^  where  he  remained  antU  the  next 
d^.  Baldwin  was  an  emglayi  ot  the  dtfend- 
ant  He  had  formerly  had  charge  of  the 
flower  gardens  along  the  line  of  the  road 
from  niiladelphia  to  Washington,  and  later 
was  put  In  charge  of  the  frelghthouse  at 
Havre  De  Grace.  A  few  months  before  the 
matters  complatned  of  in  this  case  he  was  ap- 
pointed night  watehman  at  the  new  passenger 
stetikm  of  the  d^endant  at  Havre  De  Graces 
He  had  charge  of  the  grounds,  station,  fur- 
nace and  baggage  at  night  He  bad  strict 
orders  to  stop  smoking  In  the  waiting  room, 
and  It  was  his  duty  to  stop  any  general  dlsor- 
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der  annmd  tiie  statifm.  Shortly  after  Ua  ap- 
pointment aa  night  watchman  he  waa  ap- 
pointed by  tiie  mayor  of  Havre  De  Grace  aa 
a  apedal  officer  of  the  PennsylTanla:  Railroad, 
and  onaUfled  aa  each  before  a  justice  of  the 
peac^  and  waa  glTen  a  certiflcate  of  hla  ap- 
pointment; and  thereafter  acted  aa  sadi  of- 
ficer mider  that  appolntmentr  These  are  all 
the  facta  that  need  be  atated  to  enable  us  to 
dlBpoae  oC  the  qnestlona  preeented  by  the  ap- 
peal. 

Aasomlng  the  plalntUTa  erldence  to  be  troe» 
the  principal  qneatlai  in  the  caae  la  whether 
the  defendant  la  liable  for  the  acta  of  Bald* 
win  comidalned  (tf  In  the  declaratlcm.  The 
etatemoit  <^  the  nilea  of  law  upon  thla  qnes- 
tlon  will  oeceeaarily  determine  the  Ic^al  auf- 
fldency  of  the  declaration.  By  the  nndlaput- 
ed  evidence  the  plaintiff  waa  a  passenger  of 
the  defendant  at  the  time  the  alleged  trea- 
paaaes  were  committed.  He  had  entered  a 
room  provided  by  the  defendant  company  for 
the  accommodation  of  paasengera  to  wait  for 
a  train  to  take  him  to  hla  hom&  Thla,  mider 
all  the  aathorltiea,  eatabllshea  tiie  relation 
of  carrier  and  passenger.  The  rule  la  well 
settled  that  a  person  la  a  passenger  who  al- 
tera npon  the  depot  grounds  for  the  purpoee 
of  taking  paasage  on  the  train  of  the  carrier. 
The  fare  does  not  have  to  be  paid,  nor  the 
train  entered;  but  the  perscm  must  merely 
eater  vrlttiln  the  control  of  the  carrier  at  the 
depot  through  the  usual  cbannels  of  business, 
with  the  IntoLtlon  of  becoming  a  passenger 
by  either  paying  fare  before  or  after  entering 
the  train.  B.  &  O.  R.  B.  Go.  t.  Chambers.  81 
Md.  381,  32  AtL  201.  As  a  passenger  he  was 
entitled  to  protection  agalnat  aU  wron^  donei 
by  the  employes  of  the  def «idant  and  tor  such^ 
wrongs  done  by  them  whilst 'they  were  ragag- 
ed  in  and  about  the  performance  of  their 
prescribed  duties  the  master  would  be  liable. 
The  plalnUfl  waa  required  to  show,  a»  a  con- 
dition precedent  to  his  right  to  recover,  first, 
that  the  wrongs  sued  for  were  done  by  an 
agent  or  employe  of  the  defendant ;  second- 
ly, that  the  employfi  was  acting  at  the  time 
within  the  scope  of  his  employment  Without 
legally  sufficient  evidence  tending  to  establish 
theae  two  facts,  no  case  of  this  nature  should 
be  submitted  to  the  Jury,  and,  when  submit- 
ted, no  verdict  against  the  defendant  should 
be  rendered  unless  the  Jury  are  satisfied  of 
the  exlsten<%  of  these  essential  facts.  These 
principles  are  too  firmly  settled  by  the  deci- 
sions lo  this  court  to  admit  of  dispute.  Car- 
ter V.  Howe  Machine  Company,  51  Md.  290, 34 
Am.  Rep.  311;  Central  Railway  Company  v. 
Peacock,  69  Md.  263, 14  AU.  709,  9  Am.  St.  Rep. 
41>5;  Deck  v.  B.  &  O.  R.  R.  Co.,  100  Md.  168, 
no  Atl.  650, 106  Am.  St.  Rep.  309 ;  B.,  C.  &  A. 
Ry.  Co.  V.  Twllley,  106  Md.  445,  67  Atl.  265 ; 
Tolchester  Co.  v.  Scharnagl,  lOo  Md.  199,  66 
Atl.  916;  B.,  C.  &  A.  Ry.  Co.  v.  Ennalls  (not 
yet  officially  reported)  69  Atl.  638.  It  has  be- 
come a  common  practice  for  certain  corpora- 
tions to  have  some  of  their  employes  appointed 
as  iq>eclal  officers  to  protect  their  property  | 


and  to  maintain  wder  upon  trains  and  around 
the  statloii.  In  sudi  eases  flie  question  9a 
to  Uie  OLpadty  In  whidi  the  servant  was  act- 
ing at  the  time  of  committing  the  wrong  sued 
for  la  for  the  Jury  to  decide.  We  said  In 
DedE's  Case,  supra,  that  the  questl<m  as  to 
whether  the  act  of  tibe  aervant  complaizied  of 
is  within  the  scope  of  his  duty  wtille  acting 
in  the  furtherance  of  his  mastn's  buslnesB  is 
generally  to  be  determined  by  the  JU17  as  a 
matter  ot  ttxtt  and  not  tq^  Oie  court  as  a 
matter  of  law. 

hx  achamad's  Oase^  supra,  whne  a  pas- 
senger had  bem  assaulted,  arrested,  and  Im- 
prisoned by  a  serrant  of  the  defendant  conn 
pany,  and  who  was  also  a  commissioned  of- 
ficer of  the  Btatei  we  said.  In  dlscnsstns  the 
liability  ot  the  oonqMny  for  Qie  acts  of  Its 
servant  that,  "the  reiatlmi  of  passengw  and 
carrier  being  shown  to  ezlat  betwea  the  ap- 
P^ant  company  and  Joseph  Schaniagl,  the 
law  imposed  npon  tbo  carrier  a  primary  duty 
to  ivotect  blm  during  the  ezlstoice  of  that 
relation,  and.  If  he  were  unjustifiably  assault- 
ed or  aneeted  or  Imprisoned  whOe  that  rela- 
tion ctmtinued  by  ttie  servants  or  agmts  of 
the  carrlor,  while  acting  wlttdn  the  acope  of 
th^  du^,  the  carrier  would  be  llaUe." 

In  Central  Ballway  Omnpany  t.  Peacod^ 
supra,  It  is  said :  *^e  SiQir^e  Oonrt  of  Oie 
United  States,  In  New  Jersey  Steamboat  Com- 
pany T.  Brotitcett  m  U.  8.  645,  7  Sup.  Ct 
1039, 80  L.  Ed.  1049,  decide  nnegutvocally  that 
the  carrier  <tf  passeugws  must  protect  his  paa- 
sengers  from  the  violence  of  the  carrier's  ran- 
pIoy&,  as  also  from  that  of  other  passengers; 
but  there  Is  nothing  In  the  decision  In  con- 
flict with  the  doctrine  tibat,  to  render  It  liable, 
the  employe  must  be  at  the  time  acting  In  the 
employment  of  the  railroad,  and  within  the 
line  of  his  duty,  and  the  decision  aaanmed 
that  the  party  Injured  Is  a  passenger  when 
Injured;  for  that  was  the  fact  in  the  case^" 

Tested  by  Uiese  rules,  the  first  count  of 
the  declaratlw  Is  sufflclent,  as  It  showa  that 
the  trespasses  were  committed  upon  a  pas- 
senger by  an  on^oyfi  In  charge.of  the  waiting 
room  of  the  defendant  company.  This,  under 
the  authorities  cited,  sufficiently  shows  that 
the  wrongs  sued  for  were  done  by  a  servant 
of  the  defendant  acting  within  the  scope  of 
his  duties.  The  demurrer  to  that  count  was 
properly  overruled. 

The  additional  count  la  clearly  bad.  It 
seeks  to  make  the  company  liable  from  the 
mere  fact  that  the  plaintiff  waa  assaulted, 
arrested,  and  Imprisoned  "by  an  ofllcer  or 
agent  of  said  defendant  and  In  Its  employ" 
while  he  was  a  passenger.  This,  under  Pea- 
cock's Case,  supra,  and  other  cases,  Is  not 
sufficient,  and,  therefore,  the  demurrer  to 
that  count  should  have  been  sustained,  and 
for  thla  reason  the  plalntlff'a  first  pray^ 
should  not  have  been  granted. 

The  plaintiffs  second  prayer  would  have 
been  proper  bad  there  been  In  the  case  a  good 
count  under  which  the  plaintiff  could  have 
recovered  for  the  false  arrest  and  Imprison- 
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meat  oonoflaliiAd  of;  Imt  as  tiiere  wu  no 
nidi  connt  In  tiie  declaratlcm,  It  waa  error 
to  bave  granted  that  prayer. 

Tbe  i^ialntlirB  tiilrd  prayer  1b  npon  the 
■nhject  of  damagee,  and  that  part  of  the 
prayer  vhlch  states  the  rale  for  flie  allow- 
ance of  exemi^ary  damages  is  bad.  It  ad- 
▼Ised  the  Jury  that  Quy  ml^t  allow  ex- 
emplary damages  if  they  fotmd  the  "unlawful 
act  was  dme  dellberatdy  and  with  mmeces- 
sary  -violence."  It  appears  to  be  well  settled 
In  this  state  that  mere  dellberateness  and 
umeceesaiy  f(Nrce  or  Thri«noe  Is  not  the  test 
of  ponUlTO  damages.  This  conr^  In  the  case 
of  P.,  W.  ft  a  B.  B.  Oou  T.  Hoeflidi.  62  Md. 
SOT,  50  Am.  Bep.  223,  has  stated  the  rale  un- 
der nndw  which  pnnltlre  damages  may  be  al- 
lowed In  cases  of  this  kind.  In  discussing  a 
prayer  substantially  like  the  one  we  are  om- 
Bldertng,  Jadge  Robinson  said:  "The  force  and 
deliberation  wltti  which  the  wrongful  act  Is 
done  are  not  necessarily  the  tests  which  the 
question  ot  pnnitiTe  damages  is  to  be  deter- 
mined. On  the  cdhtrary,  to  mtitle  one  to  such 
damages,  there  must  be  an  element  of  fiaud* 
or  malice,  dt  evil  Intent,  or  (^resslos  entering 
into  and  forming  part  of  the  wrongful  act  It 
Is  In  Budi  cases  as  these  that  exemplary  or 
punltlTe  damages  are  awarded  as  a  punish- 
meat  for  the  erll  motive  or  Intent  with  which 
the  act  Is  done,  and  as  an  example,  or  warning, 
to  others.  But  whwe  tba  act,  although  wrong- 
ful In  itself,  Is  committed  in  the  honest  asser- 
tion of  a  surarased  r^t,  or  in  the  dlsdiarge 
of  Auty,  or  without  any  or  bad  Intention,  there 
is  no  ground  on  which  such  damages  can  be 
awarded."  In  Pfaila.,  Wllm.  &  Bait  Ballroad 
Company  r.  Qulgl^.  21  Howard,  202,  214,  16 
L.  Ed.  TZ,  Mr.  Justice  Campbell  says:  "Wher- 
ever the  injury  C(»nplaltted  of  has  been  Inflict- 
ed malldonsly  or  want<Kily,  and  with  drcom- 
stances  of  contnmdy  or  indignity,  the  Jury  are 
not  limited  to  the  ascertainment  of  a  simple 
compensation  for  the  wrong  committed  against 
the  aggrieved  person.  But  the  malice  spoken 
of  in  this  rule  is  not  merely  the  doing  of  an 
unlawful  or  injurious  act  The  word  im- 
plies that  the  act  complained  of  was  conceiv- 
ed In  a  spirit  of  mischief,  or  of  criminal  in- 
difference to  cItU  obligations."  And  in  the 
still  later  case,  in  the  same  court  of  Mil- 
waukee Railroad  Company  v.  Arms  et  al.,  91 
U.  8. 4SQ,  493, 23  L.  Ed.  374,  Mr.  Justice  Davis 
said:  "Bedress  cMnmensurate  to  such  injuries 
should  be  aCCorded.  In  ascertaining  Its  extent, 
the  Jury  may  consider  all  the  facta  which  re- 
late to  the  wrongful  act  of  tbe  defendant  end 
Its  consequences  to  the  plaintlffl;  but  they  are 
not  at  liberty  to  go  farther,  unless  It  was 
done  willfully,  or  was  the  result  of  that  reck- 
less indifference  to  the  rights  of  others  which 
Is  equivalent  to  an  intentional  violation  of 
them.  •  •  •  The  tort  Is  aggravated  by 
the  evil  motive,  and  on  this  reste  the  rule  of 
exemplary  damages."  We  might  multiply 
the  cases  on  this  subject  If  necessary,  all 
cmicarring   that  exemplary  damages  are 


awarded  as  a  ptmtshment  fw  tiie  evil  motive 
or  Intoktion  with  which  the  unlawful  act  Is 
done,  and  as  a  warning  or  example  to  others. 
There  was  error  In  flie  ruling  embraced  in 
the  first  exc^itlon,  as  there  was  no  count  in 
the  declaration  uptm  which  the  plaintiff  was 
entitled  to  recover  for  the  alleged  false  Im- 
prisonment Had  there  been  such  count  the 
evidence  embraced  in  ttkts  exception  wonid 
have  been  properly  admissible.  It  Is  true 
that  ordinarily  a  defendant  could  not  be  held 
liable  fw  tte  manner  in  which  pnbllc'ofilcials 
treat  perscms  committed  to  tiltelr  custody; 
but  under  tbe  fkcts  in  evidence  the  suffering 
endured  and  tbe  treatment  received  by  the 
plaintiff  in  flie  lockup  would  have  been  prop- 
er for  the  Jury  to  consider.  Baldwin  is  shown 
to  have  had  control  of  this  Jail,  and  knew  its 
condition  when  he  placed  the  plaintiff  to  the 
cell,  and  If  the  master  was  responsible,  under 
the  rules  stated  for  tbe  acts  of  the  servant 
we  see  no  good  reason  irtiy  the  evidence  as 
to  the  omditton  of  the  cell  would  not  have 
be^  admissible.  It  would  have  been  clearly 
con^ietent  under  the  autiiontr  of  Hoeflhdi's 
Case,  8ui«a,  upon  the  question  of  punitive 
damages.  There  was  reversible  error  in  the 
rulings  in  Uie  second  and  third  exceptions. 
The  witness  Morrison  was  asked  whether 
Baldwin  had  made  other  arrests  during  the 
time  of  his  onploymoit  bar  the  defendant  and 
prior  to  March  6, 1907.  Tbe  purpose  of  this 
evldmce,  it  Is  sidd,  was  to  show  that  Bald- 
wto  was  acting  within  the  scope  of  his  duty 
at  the  time  he  arrested  the  plaintiff.  It  is 
difilcult  to  see  how  this  testimony  can  have 
the  subtest  tendoicy  to  prove  the  facts 
sou^t  to  be  establhdied.  When  these  ar- 
rests wwe  made,  or  under  what  circum- 
stances, or  whether  Baldwin  had  authority  to 
make  them,  does  not  appear,  and  tin  admAe- 
sion  of  such  testimony  was  calculated  to  do 
the  defendant  substantial  Injury.  It  is  said, 
however,  that  the  defendant  was  not  dam- 
aged by  the  admission  of  this  testimony,  be- 
cauae  it  waa  subsequently  proved  that  Bald- 
win bad  arrested  other  people  and  placed  them 
in  the  loctoip.  This  clans  of  testinumy  does 
not  fall  within  the  principle,  so  often  an- 
nounced, that  the  court  will  not  reverse  the 
Judgment  where  competent  evidence  favot^ 
able  to  the  plalntUTs  case  has  been  fltst  a- 
duded,  and  afterwards  admitted,  because  In 
such  cases  It  Is  apparent  that  no  injury  has 
betti  done.  Hie  defendant  in  ttds  case  has  a 
right  to  stand  upon  his  nceptlon  to  the  ad- 
mission of  the  testimony.  Why  the  court 
strode,  out  ttie  testlnumy  offwed  to  show  that 
Kdley  and  Baldwin  wore  public  officers  Is  not 
shown  by  the  record.  Baldwin  was,  however, 
acting  as  a  spedal  officer  under  the  belief 
that  he  was  pn^rly  appointed.  The  validity 
of  his  appointment  was  an  entirely  collateral 
matter.  The  real  question  was  in  what  ca- 
pacity he  was  acting  at  the  time  of  the  as* 
sault  alleged,  whether  as  a  servant  of  the  de- 
fendant or  as  a  peace  officer  under  what  hs 
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regarded  a  valid  appointment  and  qnallflca- 
lion.  This  was  a  question  for  the  jury,  and 
the  evidence  stricken  out  should  have  remain- 
ed In  the  case  as  reflecting  upon  that  ques- 
tion. For  this  reason,  the  plaintiff's  special 
exceptions  to  the  defendant's  fifth  and  sixth 
prayers  should  not  have  been  granted.  The 
defendant's  special  exceptions  to  the  plain* 
tllTs  third  prayer  were  pn^erly  overruled,  as 
there  was  evidence,  If  believed  by  the  jury, 
which  would  have  authorized  i  them  In  their 
discretMn,  under  proper  Instructions,  to 
award  exemplary  damages.  There  was  no  er- 
ror In  refusing  the  defendant's  fifth  and 
fllzth  prayers,  as  It  got  the  full  benefit  of  all 
the  defenses  to  which  it  was  entitled  Dnder 
Its  granted  prayers,  nils  disposes  of  all  the 
-questions  presented  by  the  appeal. 

For  errors  committed  in  overruling  the  de- 
murrer to  the  additional  account  of  the  dec- 
laration, and  In  granting  the  plaintiff's  first, 
second,  and  third  prayers,  and  In  the  rulings 
covered  by  the  first  second,  and  third  excep- 
tions, the  judgment  will  be  reversed. 

Judgment  reversed,  with  costs,  and  new 
trial  awarded. 


C0UL80N  et  al.  v.  MATOR,  et&,  OF  OITT 
OF  BAUTIMOBE. 

(Coart  of  Appeals  ot  Maryland.  Jan.  18, 1909.) 

1.  MninciPix  COBFOBATtONs  (I  966*)— Taxa- 
tion—Blocks — "Ihteesiotino  BounnABT." 
A  turnpike  road  may  be  treated  as  an  "in- 
terBectiDg  boandair"  withia  the  annexation  act 
(Acta  1^  p.  113.  c.  98),  aa  amended  by  the 
Fonts  act  (Acts  1902,  p.  IBS,  c  130),  defining 
a  block  of  ground  for  taxation  pnrttoses  to  be 
an  area  bounded  by  inteisecting  avenues,  streets, 
or  alleys,  etc. 

[Ed.  Note.— For  other  caiea,  see  Municipal 
Corporations,  Cent  Dig.  f  2046;  Dec  Dig.  S 
■96e.*] 

St.  TAXATion  (I  204*)— BxaarPTions. 

landowners  olalmlng  the  benefit  of  laws 
under  whldi  a  partial  exemption  from  taxation 
la  conferred  on  certain  conditions  must  bring 
themselves  fairly  within  such  laws. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gsnt  Dig.  I  823;  Dee.  Dig.  S  204.*] 

8.  Appbai,  and  Ebbob  (1  981*)  —  Rbvcbw  — 
FBKsmtpnoNS. 

A  trial  judge  Is  presumed  to  have  decided 
questions  of  tact  correctly, 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  S  S762 ;  Dee.  Dig.  {  931.*] 

4.  MunicaPAi.  OoBPonAHONs  (|  966*)— Taxa- 
TioR— "Block  of  Gbound"— Iufboveuent 

OF  STOBVT. 

The  annexation  act  (Acts  1888,  p.  118,  c 
as  amended  by  the  Foutz  act  (Acts  1902;  p. 
198,  c.  130),  defines  a  block  of  ground  for  taxa- 
tion purposes  to  b«  an  area  bounded  by  streets, 
etc.,  opened,  graded,  kerbed,  and  otherwise  im- 
proved from  kerb  to  kerb  by  pavement  by  some 
substantial  material,  etc.  A  particular  avenue 
was  opened,  graded,  and  kerbed  on  both  sides, 
and  has  properly  paved  gatters.  Tbe  space  oe- 
cnpied  by  car  tracks,  and  two  feet  outside  of 
fhem  was  paved.    The  remaining  strips  lying 


between  the  gutters  and  the  paving  along  the 
trades  which  are  six  or  seven  feet  wide  have 
substantial  bases  and  a  pike  macadam  condi- 
tion. Heldf  that  the  avenue  is  Improved  witiiin 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  2046;  Dec.  Dig.  | 
066.* 

For  other  definitions,  see  Words  and  PfatuesL 
vol.  1,  p.  809.] 

Appeal  from  Clrcnit  Goort  of  Bftltbnon 
City;  James  P.  Gorter,  Judge. 

BUI  George  T.  Goolson  and  otbers 
against  the  Mayor  and  -City  Ooondl  of  BiUti- 
more.  From  a  decree  dlsmlaelng  the  btll, 
plalntUb  appeal.  Affirmed. 

Argued  before  BOTD,  a  J.,  and  BBI8COB, 
FBABCm  SCHMUOKBIR,  BDBKE,  WOBTH- 
INGTON,  and  HBNBY,  JJ. 

S.  S.  Field,  for  appellants.  Edgar  Allen 
Poe,  tor  appellees. 

BUBKE.  J.  The  appellants  are  owners  of 
pn^lkerty  situated  on  Pennsylvania  avenue, 
Baltimore  city,  and  embraced  In  ttifi  trarltory 
annexed  to  the  dty  of  Baltimore  by  Acts 
1888,  p.  113,  c.  98.  It  was  taxed  at  the  full 
ci^  rate  for  the  year  1907,  and  the  dty 
collector  presented  bills  to  the  appellants  de- 
manding payment  of  the  taxes,  and  notified 
them  that,  unless  the  bills  were  paid  within 
80  days  from  July  1,  1908,  he  would  take 
legal  proceedings  to  enforce  the  collection 
of  the  taxes.  The  appellants,  contending  ttiat 
their  property  under  Acts  1888,  p.  113,  c  98^ 
known  as  the  "Annexation  Act"  ^  amended 
by  Acts  1902,  p.  108,  c.  130,  called  the  "Fonts 
Act'*  Is  liable  only  to  the  00-cent  rate  for 
cl^  purposes,  filed  their  bill  of  complaint  In 
the  circuit  court  for  BaltLmcnre  city  for  an 
Injunction  against  the  mayor  and  city  coun- 
cil and  Henry  W.  Williams,  dty  collector,  to 
restrain  them  from  demanding  and  collecting 
from  the  plaintiff  any  greater  sum  for  city 
purposes  than  the  60-cent  rate.  The  court 
passed  an  order  upon  the  bill  requiring  the 
respondents  to  show  cause  why  an  Injunction 
should  not  Issue  as  prayed.  The  defendants 
demurred  to  the  bill,  but  the  court  overruled 
the  demurrer.  They  then  answered,  and 
averred  that  the  property  of  the  plaintiffs 
was  liable  for  the  year  1907  to  the  full  dty 
rate  of  $1.07%,  and  not  for  the  rate  of  60 
cents  as  daimed  In  the  bill.  A  genmil  repli- 
cation was  filed,  and  testimony  was  taken  In 
open  court  before  Judge  Qorter,  who  by  con- 
sent of  the  parties,  visited  the  property  and 
Inspected  the  cMiditlon  of  Pennsylvania  ave- 
nue at  the  place  In  question.  On  the  10th  of 
August,  1908,  he  passed  a  decree  dismissing 
the  plaintiffs'  bllL  The  record  presents  for 
consideration  two  questions:  (1)  Can  a  turn- 
pike road  be  treated  as  an  Intersecting  boand- 
ary  under  the  acts  mentioned  above?  (2)  Is 
the  Reisterstown  turnpike  road,  one  of  the 
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boondailes  of  tbe  Uocfe  In  qnesUoiu  **opeiiedt 
graded,  kerbed,  and  otberwlse  improved  from 
kerb  to  kerb  by  pavement,  macadam,  gravel, 
or  other  substantial  material,"  aa  required 
by  the  Foutz  act 

Tbe  block  does  not  exceed  200,000  sape ra- 
cial sanare  feet,  and  It  is  admitted  that  the 
decree  mnst  be  affirmed  If  tbe  turnpike  road 
may  be  used  as  one  of  the  boundaries  of  the 
block,  and  If  it  Is  Improved  as  required  by 
the  Fontz  act  This  court  has  bad  occasion 
frequently  and  so  recently  to  consider  tiie 
acts  of  assembly  relating  to  taxation  in  the 
annexed  territory  of  Baltimore  city  that  it 
Is  unnecessary  to  discuss  them  anew  in  this 
opinion.  We  could  not  state  more  clearly 
than  we  have  already  done  the  principles 
which  should  guide  tbe  dty  in  the  imposition 
of  taxes  in  the  annexed  district  Slndall  v. 
Mayor  and  Glty  Oonndl.  83  Md.  S26.  49  Atl. 
645;  Mayor,  etc.,  v.  Rosenthal,  102  Md.  298, 
62  Atl.  579;  Hiss  T.  Mayor,  etc,  108  Md. 
620,  64  Atl.  S2;  Mayor,  etc.,  v.  OaU,  106  Md. 
684,  68  Atl.  282;  Sbaefer  v.  Mayor,  etc.,  107 
Hd.  — ,  68  Atl.  138.  After  much  that  has 
been  said  calcolated  to  create  In  a  public 
mind  a  misapprehension  of  what  this  court 
has  so  plainly  decided  and  to  create  the  im- 
pression that  some  injustice  has  been  done 
the  city  by  these  decisions,  it  was  gratifying 
In  this  case  to  hear  the  learned  city  solicitor 
declare  that  in  no  case  decided  by  this  court 
had  the  city  been  denied  tbe  taxes  to  which 
It  was  rightiy  entitled.  The  facts  of  this  case 
are  few.  Tbe  property  of  the  plaintiffs  Is  sit- 
aated  In  a  block  of  ground  bounded  by  Penn- 
sylvania arenne,  Lynnbrook  avenue.  Wood- 
brook  avenne,  and  Fulton  avenue.  Ihese  ave- 
nues, except  Pennsylvania  avenue,  are  public 
and  paved  avenues  of  the  city,  and  there  Is  no 
claim  made  that  they  are  not  Improved  as  re- 
Qnired  the  Fontz  act  The  block  Is  Improv- 
ed by  more  than  six  dwelling  houses,  but  tbe 
exact  number  and  diaracter  of  the  houses  in 
the  block  are  not  shown  by  the  record.  Tbe 
block  has  the  advantage  of  dty  lights. 
Pennsylvania  avenue  In  front  of  the  plain* 
tUtt?  proper^  Is  owned  by  the  Beisterstown 
Turnpike  Gompany,  and  It  la  contended  l!iat 
this  turnpike  road  cannot  be  treated  under 
the  law  u  an  Intersecting  boundary,  because, 
it  Is  argued,  tibat  0ie  true  constructton  of 
tbe  acta  mentioned  none  but  public  streets, 
avenues,  and  alleys  can  be  used  as  Inter- 
secting boundaries.  In  support  of  that  posi- 
tion tlia  aro^Uants  rdy  upon  the  case  of 
Valentine  v.  ^gerstown,  86  Md.  486,  88 
AH.  961.  Utitt  case  was  fully  omsldered  in 
8indall*s  Ooae,  supra.  In  which  this  court 
held  Uiat  It  was  not  essential  to  the  right  of 
tbe  dty  to  impose  the  full  tax  rate  ttatt 
the  streets  and  avenues  boundhig  the  block 
should  be  public  as  dalmed  by  fbe  appel- 
lants In  ais  case.  We  regard  that  case  as 
dedstve  of  this  question.  The  reasons  why 
tbe  Valentine  Case  cannot  contrcd  the  ded- 
slon  of  tba  ausstlon  here  presented  are  fully. 


991 

stated  by  Judge  McSherry  In  the  Slndall 
Case,  oa  pages  S30  and  532  of  93  Md.,  pages 
646.  647  of  49  AU.  Although  It  was  expressly 
dedded  in  that  case  that  private  streets  ml^t 
be  used  as  boundaries  of  the  block.  Acta  1902, 
p.  198,  c.  ISO;  which  was  passed  shortly  after 
that  decision  for  tbe  purpose  of  mitigating 
some  of  Its  supposed  hardships,  contains  noth- 
ing to  show  tbe  slightest  Intention  to  change 
the  law  of  that  case  In  the  respect  indicated. 
It  defined  the  terms  "landed  property."  and ' 
"block  of  ground,"  and  declared  how  tbe 
streets  should  be  improved,  but  did  not  re- 
quire that  they  should  be  public  as  distin- 
guished from  private. 

2.  ThB  only  remaining  question  In  tbe  case 
is  this:  Is  Pennsylvania  avenne,  which  we 
have  held  can  be  legally  treated  as  one  of 
the  boundaries  of  the  block,  "opened,  graded, 
kerbed,  and  otherwise  Improved  from  kerb 
to  kerb  by  pavemwts,  macadam,  gravel,  or 
other  substantial  material"?  The  plaintiffs 
are  claiming  the  benefit  of  certain  provi- 
sions of  law  under  which  a  partial  exemp- 
tion from  taxation  Is  conferred  upon  certain 
given  conditions.  To  secure  this  exemption 
the  proof  must  bring  the  case  fairly  within 
thB  terms  of  the  acts  by  which  the  eiemp- 
tlon  is  granted.  We  said  In  Slndall's  Case, 
supra,  that  the  provision  at  the  end  of  sec- 
tion 19.  c.  98,  p.  127,  Acts  1888,  "was  a  re- 
striction on  the  power  of  the  municipality  to 
levy  more  than  a  designated  rate  of  taxes 
om  property  annexed  to  the  dty  limits,  until 
a  prescribed  condition  Is  complied  with. 
Like  every  other  exemption  from  taxation  It 
must  be  strictly  construed.  The  taxing  pow- 
er is  never  pr^umed  to  be  surrendered,  and 
therefore  every  assertion  that  It  has  been 
relinquished  must,  to  be  efflcadous,  be  dis- 
tinctly supported  by  dear  and  unambiguous 
legislative  enactment  To  doubt  Is  to  deny 
an  exemption." 

Pennsylvania  avenue  Is  opened,  graded, 
and  kerbed  on  both  sides.  It  has  gutters  on 
both  sides  properly  paved.  And  there  are 
car  tracks  in  tbe  crater  of  the  avenue,  and 
the  vace  between  the  tracks  and  two  feet 
on  the  outside  there<tf  Is  pared.  The  dls* 
pate  In  the  case  relates  to  tbe  character  of 
flie  roadbed  between  the  outside  of  the  gatr 
ters  and  the  paving  along  the  car  tracks; 
the  width  of  this  space  being  six  or  seven 
feet  Its  ccmdltUm  and  its  constructton  were 
lai^y  qnestione  of  fact,  to  be  dedded  by 
the  judge  before  whom  the  case  was  heard. 
There  Is  a  presumption  tiiat  he  dedded  these 
questlous  rightly,  and  njKm  the  facts  appear^ 
Ing  in  tiie  record  we  ue  not  iw^ured  to  re- 
verse tlie  decision.  The  only  vrltnesses  ih:o- 
duced  to  support  the  aUegatlcms  of  the  bill 
were  Mesns.  Ooulson,  Schneider,  and  Flater, 
three  of  tiie  plalntUEs,  and  the  evidence 
given  by  them  is  to  tbe  effect  that  the  por^ 
tlon  of  the  roadbed  mentioned  gets  muddy 
In  ^aces  after  a  rain  and  In  dry  weatiier  It 
gets  dusty.  Ttaey.  however,  admit  ttiat  this 
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roadway  canuot  be  called  a  dirt  road,  or  a 
country  road,  and  that  at  ttmes  broken 
stones  are  d^osited  In  tbe  road  for  the  pur- 
pose of  fUlIng  holes  which  make  tbelr  ap< 
pearance  therein  from  time  to  time.  And 
there  Is  testimony  that  at  some  places  there 
Is  no  stone  at  all,  at  least  so  far  as  the  naked 
eye  can  see.  Mr.  Payne,  an  employ^  of  the 
city,  examined  tbe  condition  of  the  road  on 
more  than  one  occasion,  and  testified  that 
Pennsylvania  avenue  at  tbe  intersection  of 
Fnlton  aTenue  corresponds  wltb  the  grade 
of  Falton  avenue  as  repaved;  that  the  grade 
Is  a  nice  grade  np  to  the  crown  of  the  hUI, 
■which  Is  close  to  Lynnbrook  avenue;  that 
he  found  the  street  kerbed  both  on  the  north 
and  south  side ;  that  the  gutter  Is  paved  and 
that  there  is  abont  18  inches  of  cobble  be- 
tween the  gutter  stone  and  out  from  the  gut- 
ter stone;  tiiat  between  the  car  tracks  It  is 
paved,  and  that  there  is  a  space  on  the  sides 
of  the  car  trac^  of  about  six  or  seven  feet  be- 
tween the  paving  extending  firom  the  gutter 
and  the  paving  extending  from  the  car  track 
on  both  Bides  of  the  street  He  testified  that 
in  1903  he  made  a  report  on  that  block  and 
reported  that  In  his  Judgment  it  was  a  macad* 
am  street,  that  It  has  the  pike  macadam 


condition,  and  that  there  Is  a  solid,  snbstan- 
tial  base,  evoi  where  the  holes  were,  and 
when  It  had  been  somewhat  cnt  ap  tbe 
south  half  of  tbe  street  was  in  a  very  good 
condition,  and  that  he  could  not  see  any 
fault  that  eonid  be  fairly  found  with  It: 
Tliis  court  has  never  hesitated  to  restrain 
the  collection  of  taxes  levied  upon  annexed 
property  In  disregard  of  the  provisltms  of 
the  acta  we  have  referred  to;  but  It  has 
never  resorted  to  a  forced  and  strained  con- 
struction to  accomplish  that  result.  We 
think  the  situation  and  the  character  of  the 
plalntUfa'  inroperty  and  the  surrounding  con- 
ditions are  such  as  to  fairly  warrant  the 
imposition  of  the  full  city  rate.  These  an- 
nexed tax  cases  must  of  necessity  be  dispos- 
ed of  upon  the  facts  of  each  particular  case. 
All  this  court  can  do  is  to  announce,  as  we 
have  repeatedly  done,  the  rule  by  which  the 
appeal  tax  court  should  be  governed.  The 
decision  of  each  particular  case  coming  bere 
must  d^E>end  upon  our  determlnaticm  aa  to 
whether  th«e  lias  been  a  fair  and  Just  ap- 
plication of  that  rule  to  the  facts  of  the 
particular  case  as  they  are  shown  1^  tbe 
record. 

Decree  affirmed,  with  costs. 
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MERCHANTS'  &  SHNERS'  TRANSPORTA- 
TION CO.  V.  EICHBERG  et  aL 

EICHBERO  «t  al.  v.  CENTRAL  OF  GEOR- 
OIA  BY.  CO. 

(Conrt     AnMBli  of  iSurUnA,  Jan.  12,  IMA.) 

1.  Cabbxebs  (I  132*)  —  Lobs  ob  Injubt  to 

GOOlfB— C01TTEACT»— PBISITVPTIOira. 

It  wUl  be  preBomed  that  wben  letters  pass- 
ed between  shippers  and  a  carrier's  treleht  traf- 
fic manager  setting  forth  the  rates  at  which  the 
goods  would  be  carried,  and  the  time  within 
which  any  claim  for  damages  would  be  settled, 
were  written,  the  parties  contemplated  die  Is- 
suing  of  bills  of  ladmg  containing  the  provitions 
of  the  contract 

[EA.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  I  578;  Dea  XMg;  |  182:*] 

2.  Cabsiebb  (§  103*)— LunrATTON  or  Liabil- 

ITT— DaUAOES— BUBDEN  Or  PBOOF. 

Under  a  bill  of  lading  providing  that  neg- 
ligence should  not  be  presumed  against  the  car- 
rier, the  bunlen  was  on  the  shipper  to  show,  not 
only  injury  to  the  goods,  bnt  negligence  causing 
sneh  ftdnry,  whne  a  liii^er  rate  was  chaigea 
for  carriage  under  the  common-law  liability  as 
insurer. 

[Ed.  Note.^For  other  cases,  see  Carriers, 
Cent  Dig.  f  725;  Dec  Dig.  S  les.*] 

8.  Cabbiebs  (8  189*)— Rates  or  Fbeiqht— In- 

SUBANCE  OF  SaFITIT. 

In  the  absence  of  a  contract  to  the  contrary, 
a  carrier  of  goods  is  an  Insurer,  bnt,  since  they 
may  be  injured  or  destroyed  by  causes  not  due 
to  the  carrier's  negligence,  the  carrier  is  as 
much  entitled  to  be  paid  a  preminm  for  Insur- 
ance of  safe  delivery  as  for  labor  and  eqwnse  of 
carrying  them. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g  8S8;  Dec.  Dig-  S  189.*] 

4.  Cabbiebs  (S  151*)— Ijmitatioii  op  Liabh.- 

ITT— NeQLIGENOE— BUBDEN  OF  PBOOF. 

While  a  carrier  cannot  contract  against 
its  own  negligence,  It  can  contract  so  as  to  pat 
the  burden  or  proving  negligence  on  one  suing 
therefor. 

[Ed,  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  674;  Dec  Dig.  8  151.*] 

5.  Cabbiebs  (I  159*)  —  Lots  oe  Ikjubt  to 
Goods— Dauaoes— Claims— Waivbb. 

A  provision  of  a  bill  of  lading  Teqalring  any 
claim  for  loss  or  damage  to  be  made  in  writing 
within  30  days  after  delivery  was  waived  by 
the  carrier,  for  its  agent  raised  no  objection  on 
that  gnmna  to  a  daim  filed  after  that  time. 

lESA.  Note.^FoT  other ,  casM,  see  Carriers, 
Cent.  Dig.  I  714;  Dec  DW*  I  lOa*] 

6.  CaBBIBBS  (I  158*)— LnOTATIOV  0>  LXABH.- 
ITY— DAUAOB—MBABUBK. 

In  an  action  for  damage  to  goods  shipped 
under  a  bill  of  lading  providing  that  any  loss  or 
damage  should  be  computed  at  the  value  of  the 
property  at  the  time  and  place  of  shipment, 
damages  should  be  assessed  according  to  sach 
provision. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8  708;  Dec.  Dig.  8  158.*] 

7.  CaBBIEBB  (8  IM*)— LnCITATIOR  OF  Liabil- 

iTT— Damages— WAiTiB  of  Pbotibion. 
In  an  action  against  a  carrier  for  damages 
to  a  shipment,  the  parties  may  waive  a  pro- 
vision of  the  bill  of  lading  that  the  amount  of 
'any  damage  should  be  computed  at  the  value  of 
the  property  at  the  time  and  place  of  ship- 
ment 

[Ed.  Note^-For  o^r  cases,  see  Carriers, 
Cent  Dig.  8  708;  Dec  IMg.  |  158.*] 


&  Cabbiebs  (8  130%*)- Injust  to  Goods— 

JonfT  Liabujtt. 

An  action  for  damage  to  a  shipment  was 
projteriy  brought  in  tort  jointly  against  the 
railway  con^ny  and  the  transportation  com- 
pany wldch  contracted  to  ship  the  property. 

[Dd.  Note.— For  other  cases,  see  Carxien^ 
Out  Dig.  I  068;  Dec  Dig.  8  130%.*] 

Appeal  from  Superior  Court  of  Baltimore 
Ci^;  Thos.  Ireland  ElUott,  Judge. 

Action  hj  Maurice  H.  Elchberg  and  Monte 
L.  Hirch,  copartners  as  the  Paper  Hills  Com- 
pany, against  the  HenAants*  &  Miners'  Trans- 
portation Company  and  the  Central  of  Geor- 
gU  Railway  Company.  From  a  judgment  for 
plaintiff  the  transportation  company  appeals, 
and  from  a  Judgment  for  the  railway  com- 
pany plalntUb  appeal.  First  mentioned  Judg- 
ment reversed  and  new  trial  awarded ;  other 
Judgment  affirmed. 

Argued  before  BOYD,  0.  J.,  and  BHISCOE, 
PBARCE,  SOHMUCKBR,  BURKE,  WORTH- 
INQTON,  and  THOMAS.  JJ. 

William  S.  Bryan,  Jr,,  for  plaintiffs.  Charles 
A.  Marshall  and  John  J,  Donaldson,  for  de- 
fendants. 

WORTHINGTON,  J.  This  is  an  action  of 
tort  brought  in  the  superior  court  of  Balti- 
more city  by  the  appellees,  trading  as  the 
Paper  Mills  Company,  against  the  Merchants' 
&  Miners'  Transportation  Company  and  the 
Central  of  Oeorgia  Railway  Company,  as  joint 
defendants,  to  recover  for  damages  alleged  to 
have  been  sustained  by  the  plalotUTs  through 
the  negUgeuce,  improper  conduct,  lack  of  skill 
and  care,  and  wrongful  action  of  the  defend- 
ants, and  each  of  them,  In  transporting  a 
large  quantity  of  wrapping  paper  and  paper 
bags,  and  also  certain  machinery  from  Atlan- 
ta, in  the  state  of  Georgia,  to  Baltimore,  in 
the  state,  of  Maryland.  The  case  was  before 
this  court  at  the  October  term,  1907,  upon  the 
question  of  the  sufficiency  of  the  service  of 
process  on  the  Central  of  Georgia  Railway, 
one  of  the  defendants,  and  some  of  the  facts 
are  set  out  In  the  report  of  that  appeal  in 
Central  Ry.  Co.  v.  Elchberg,  107  Md.  — .  68 
Atl.  690.  The  service  of  process  having  been 
held  sufficient,  the  case  proceeded  to  trial  In 
the  court  below  against  both  defendants,  and  a 
Judgment  in  that  court  for  $9,734.76  was  ob- 
tained against  the  Merchants'  &  Miners' 
Transportation  Company  alone,  the  Central  of 
Georgia  Railway  Company  obtaining  a  Judg- 
ment in  Its  favor  under  an  Instruction  of  the 
trial  court  The  unsuccessful  contestants  In 
both  Instances  have  appealed  to  this  court 

We  will  first  consider  the  appeal  of  the 
Merchants'  &  Miners'  Transportation  Com- 
pany. The  learned  judge  in  the  court  be- 
low by  granting  the  plaintiffs'  first  prayer 
practically  decided  that  the  whole  contract 
of  carriage  between  the  parties  Is  contained 
exclusively  in  the  two  letters,  one  of  date  of 
June  12,  1906,  and  the  other  of  date  of  June 
25, 1906,  which  passed  between  the  plaintifCs' 
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and  Mr.  O.  S.  Hosklns,  freight  traffic  man- 
ager of  the  Merchants'  &  Sflners'  Transporta- 
tion Company,  and  which  are  printed  In  the 
record.  Bat  we  think  the  true  contract  Is  to 
be  found  In  these  two  letters,  or  rather  In  the 
one  of  date  of  June  23, 1906,  and  in  the  bills  of 
lading  Issued  to  the  plalntlCTs  by  the  Centrar 
of  Georgia  Railway  Company  taken  and  con- 
sidered together.  The  letters  set  forth  mere- 
ly the  rates  at  which  the  goods  will  be  car- 
ried, and  the  time  within  which  any  claim 
for  damages  would  be  settled.  It  may  well 
be  assumed  that,  when  these  letters  were 
written,  the  well-known  usage  and  custom  of 
Issuing  bills  of  lading  with  the  several  ship- 
ments were  within  the  contemplation  of  the 
parties.  Indeed,  the  plaintiffs  In  their  letter 
of  June  12th  refer  to  the  "clean  B-L  of  the 
Central  of  Geoi^a  for  evidence"  as  to  tho 
condition  In  which  the  shipments  would  leave 
Atlanta,  thus  clearly  Indicating  that  they  had 
in  mind  the  receipts  usually  Issued  by  car- 
riers when  goods  are  accepted  by  them  for 
carriage.  A  similar  view  was  held  by  the 
Court  of  Appeals  of  New  Tork  In  the  case  of 
Donovan  v.  standard  Oil  Company,  155  N.  T. 
112,  49  N.  E.  678,  where  the  court  said :  "This 
instrument  [the  bill  of  lading]  must  be  read 
with  the  letter  referred  to  under  which  the 
plaintiffs  entered  into  the  genera]  arrange- 
ment in  order  to  ascertain  the  full  extent  of 
their  duties  and  obligations  as  carriers."  Hav- 
ing decided  that  the  bills  of  lading  form  part 
of  the  contract  of  carriage,  It  |}ecomes  our 
duty  to  construe  certain  portions  of  them, 
which  give  rise  to  the  controversy  In  this 
case.  The  clause  which  gives  rise  to  the 
most  important  question  is  contained  in  the 
eleventh  section  of  these  bills  of  lading,  and 
is  as  follows;  "Nor  shall  negligence  t>e  pre- 
sumed against  any  carrier." 

The  question  is :  How  does  this  clause  ef- 
fect the  burden  of  proof?  We  think  it  must 
be  given  its  full  force;  that  is  to  say,  the 
burden  is  upon  the  plaiotitTs  to  show  not  only 
the  Injury,  but  also  the  negligence  that  caus- 
ed the  injury.  The  common-law  presumption 
of  negligence  where  damage  merely  la  shown 
is  negatived  by  the  express  stipulation  of  the 
contract.  It  will  not  suffice  to  prove  merely 
that  the  goods  were  delivered  to  the  carrier 
in  good  condition  and  received  by  the  con- 
signee In  a  damaged  condition,  but  negligence 
causing  the  Injury  must  be  proven.  In  the 
absence  of  contract,  the  law  makes  the  car- 
rier au  Insurer,  and,  as  the  goods  It  carries 
may  be  Injured  or  destroyed  by  many  causes 
not  due  to  its  own  negligence  or  want  of  care, 
the  carrier  Is  as  much  entitled  to  be  paid  a 
premium  for  its  Insurance  of  their  safe  deliv- 
ery at  the  place  of  destination  as  for  the  la- 
bor and  expense  of  carrying  them  there.  Ri- 
ley V.  Home,  15  E.  C.  L.  651.  While  the  car- 
rier may  not  contract  against  Its  own  negli- 
ponce  (1  Hutchinson  on  Carriers,  g  450).  it 
may  contract  so  as  to  put  the  burden  of  prov- 
ing the  negligence  uiK>n  the  plaintifC.  It  was 
80  held  in  the  case  of  N.  J.  S.  N.  Co.  v.  Bank, 


6  How.  384.  12  L.  Bd.  466,  which  was  follow- 
ed by  our  predecessors  in  the  case  of  Bank- 
ard  v,  B.  &  O.  R.  R.,  34  Md.  197,  6  Am.  Hep. 
321.  In  the  former  case  Mr.  Justice  Nelson, 
speaking  for  the  Supreme  Court,  said:  "The 
respondents  having  succeeded  in  restricting 
their  liability  as  carriers  by  special  agree- 
ment, the  burden  of  proving  that  the  loss 
was  occasioned  by  the  want  of  due  care  or 
by  gross  negligence  is  upon  the  libelants, 
which  would  be  otherwise  in  the  absence  of 
any  such  restriction."  In  the  case  at  bar,  the 
contract  of  carriage  provided  that,  If  the  ship- 
pers elected  not  to  accept  the  reduced  rates 
for  transportation  and  the  condlticms  con- 
tained in  the  bills  of  lading,  they  should  give 
notice  to  the  agent  of  the  receiving  carrier 
In  writing,  and  by  paying  a  somewhat  higher 
rate  the  carrier's  common-law  liability  would 
attadi  except  as  limited  by  the  laws  of  the 
United  States  and  of  the  several  states,  so 
far  as  any  such  statutes  applied.  The  plain- 
tlflb  deliberately  chose  the  reduced  rate  and 
thereby  assumed  under  the  conditions  of  the 
bills  of  lading  which  they  accepted  the  bur- 
den of  proving  negligence  against  the  car- 
riers in  case  any  loss  or  Injury  to  the  goods 
should  occur  In  the  course  of  the  transporta- 
tion, and  It  la  not  for  this  court  to  relieve 
them  of  the  burden  which  they  thus  assumed. 
As  regards  the  stipulation  in  the  bill  of  lad- 
ing requiring  any  claim  for  loss  or  damage  to 
be  made  In  writing  within  thirty  days  after 
the  delivery  of  the  property,  we  think  that 
such  stipulation  was  waived  by  the  carrier, 
whose  agent  with  full  Icnowledge  raised  no 
objection  to  the  claim  on  that  gronnd.  5  Am. 
Eng.  E.  Law  (2d  Ed.)  322-325. 

No  objection  Is  made  to  the  granting  of 
the  plaintiffs'  sectmd  prayer  concerning  tt»e 
measure  of  damages,  except  on  the  ground 
that  there  Is  not  sufficient  evidence  to  go  to 
the  jury  as  to  the  market  value  of  the  goods 
at  Baltimore,  in  either  an  injured  or  unin- 
jured condition,  on  their  arrival  in  that  dty. 
We  think  the  evidence  In  this  respect  too 
meager,  but,  as  there  is  a  provision  in  the 
bill  of  lading  to  the  effect  that  *^e  amount 
of  any  loss  or  damage  for  whldi  any  carrier 
becomes  liable  shall  be  computed  at  the  val- 
ue of  any  property  at  the  place  and  time  of 
shipment  under  this  bill  of  lading,"  the  meas- 
ure of  damage  should  be  In  accordance  with 
this  provision,  that  is,  their  value  should 
have  been  ascertained  at  Atlanta  as  of  the 
days  and  times  of  shipment.  It  was  so  held 
by  this  court  in  the  case  of  McCoy  v.  Erie 
R.  R.  Co.,  42  Md.  498,  under  a  shnUar  provi- 
sion In  the  bill  of  lading  In  question  in  that 
case.  Of  course,  the  parties  may  waive  this 
provision  in  the  present  case,  if  they  so  de- 
sire. We  think  the  proceedings  were  proper- 
ly brought  in  tort  jointly  against  both  car- 
riers. B.  &  O.  R.  R.  Go.  V.  Pumphrey.  58 
Md.  399 ;  1  Poe  Pldg.  Ii  290,  626,  628 ;  Her^ 
shon  V.  Hobensa<^,  22  N.  J.  Law,  380l  As  to 
the  appeal  of  the  Paper  Mills  Company  from 
the  action  of  the  trial  court  in  dismissing  the 
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suit  as  agalDst  the  Central  of  Georgia  Rail- ; 
way  Company,  we  think  such  action  was  [ 
proper.   The  plaintiffs  had  closed  their  case  j 
without  offering  any  evidence  whatever  of 
negligence  on  the  part  of  this  defendant, 
and  by  the  contract  of  carriage  under  which 
the  goods  were  shipped  no  negligence  could 
be  presumed  against  It  from  the  mere  fact 
that  the  goods  which  had  been  delivered 
to  it  in  good  condition  were  received  at  their 
destination  from  the  terminal  carrier  In  a 
damaged  condition. 

For  these  reasons  we  think  there  was  er- 
ror on  the  part  of  the  learned  judge  In  the 
court  below  in  granting  the  plaintiffs'  first 
and  second  prayers,  and  in  refusing  to  grant 
the  defendant's  second,  eighth,  and  ninth 
prayers,  and  we  must  therefore  reverse  the 
judgment  in  No.  51,  but,  as  the  plaintiffs  may 
be  able  upon  a  second  trial  to  adduce  evi- 
dence of  negligence,  we  will  award  the  plain- 
tiffs a  new  trial  as  to  the  Merchants'  &  Min- 
ers* Transportation  Company. 

Judgment  in  No.  62  reversed,  with  costs 
and  new  trial  awarded.  Judgment  in  No.  63 
affirmed,  with  costs  to  the  appellee. 


McMAHON  T.  CREAN  «t  al. 
(Court  Of  Appeals  ftf  Maiylaod.   Dec.  9,  1908.) 

Appeal  from  Baltimore  Court  of  Common 
Pleas;  Hmvy  Stockbrldge,  Judge. 

Action  by  Frederick  J.  Crean  and  othera 
against  Pe^  McMahou.  Judgment  for  plaln- 
tUDs,  and  defendant  appeals.  Reversed. 

Aigned  before  BOYD,  a  J.,  and  BRISCOE, 
PEAROB,  BURKD,  THOMAS,  WOBTHINO- 
TON,  and  HBNBT.  JJ. 

Thomas  G.  Hayes,  for  appellant.  Frank 
Driscoll  and  S.  S.  Field,  for  appellees. 

PER  CURIAM.  This  Is  an  action  of  eject- 
ment, brought  for  the  recovery  of  a  parcel  of 
land  lying  in  Baltimore  city.  The  judgment 
being  against  the  defendant,  he  has  appealed. 
As  one  of  the  questions  raised  In  the  case  con- 
cerns the  proper  method  to  be  pursued  by  the 
city  In  the  sale  of  land  for  nonpayment  of 
taxes,  It  Is  of  public  Importance  that  this 
should  be  speedily  settled. 

Among  other  defenses  interposed  by  the  de- 
fendant as  a  bar  to  the  suit  was  a  tax  deed  for 
the  land  in  question,  made  by  the  mayor  and 
city  council  to  him  dated  March  19, 1884.  It  is 
admitted  that  the  suit  must  fall  If  the  appel- 
lant acquired  a  good  title  under  the  tax  sale 
and  deed  mentioned.  The  court  below  held 
that  the  defendant  took  no  title  under  the  tax 
sale,  first,  because  the  preliminary  notice  giv- 
en was  insufficient,  and,  secondly,  because  the 
place  of  sale  was  not  that  authorized  by  law. 
The  property  was  sold  at  the  Exchange  Sales- 
room, but  in  the  opinion  of  the  court  below 
the  property  could  only  be  sold  either  on  the 


premises  or  at  the  courthouse  door  of  the  city. 
Some  additional  reasons  have  been  urged 
against  the  defendant's  tlUe.  It  Is  Insisted 
that  be  took  no  title  under  the  deed,  because 
the  deed  to  the  city  for  which  he  acquired 
title  was  not  made  by  the  collector  who  made 
the  sale.  We  hold  that  the  proceedings  un- 
der which  the  tax  sale  was  made  show  a  suf- 
ficient compliance  with  all  the  prerequisites 
of  the  law  regulating  tax  sales  In  Baltimore 
city,  and  that  the  defect  urged  against  the 
deed,  upon  which  the  defendant  relies,  has 
been  cured  by  subsequent  legislation.  We  de- 
cide that  the  defendant  has  shown  a  good 
title  to  the  land  sued  for,  and  tbat  the  judg- 
ment must  be  reversed,  wltbout  awarding  a 
new  trial.  An  opinion  will  be  filed  stating 
the  reasons  u[>on  which  this  conclusion  rests. 

Judgment  reversed,  with  costs,  without 
awarding  a  new  trlaL 


McMAIION  T.  CREAN  et  al. 
(Court  of  Appeals  of  Maryland.   Jan.  13,  1909.) 

1.  Taxation  (5  730*)  —  Tax  Titlb  —  Natubk 
AND  ErrECT. 

A  valid  tax  title  clothes  the  owner  not 
merely  with  the  title  of  the  person  assessed  for 
the  taxes  for  which  the  property  was  sold,  but 
with  a  new  and  com|riete  title  under  an  inde- 
pendent grant  from  sovereign  authority,  which 
bars  and  extingnlBhes  all  prior  titles  and  in- 
cumbrances  and  equities  of  private  persons. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1463 ;  Dec.  Dig.  |  780.*] 

2.  Taxation  (8  614*)— DxLnrqiranT  Taxe^ 

PowEB  oit  Sale. 

A  tax  collector's  aathorlty  to  sell  land  for 
the  nonpayment  of  delinquent  taxes  Is  a  naked 
power,  specially  conferred  hf  statute,  which 
mufft  be  sabstantially  complied  with  in  order  to 
create  a  valid  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  J  1263 ;  Dec  Dig.  S  614.*] 

8.  Taxation  <|  685*)— Tax  Saues— Vaiiditt 

— BVBDRN  or  PBOOF— StATDTGB. 

Acts  1874,  p.  744,  c.  483,  S  51,  relating  to 
tax  sales,  requires  the  collector  to  report  the 
sale  and  the  proceedings  In  relation  thereto  to 
the  courts,  which  after  examination  and  notice 
shall  confirm  the  sale.  It  no  sufficient  cause  be 
shown  against  such  ratification,  and  the  pur- 
chaser on  payment  of  the  price  obtains  a  good 
title  to  the  property  sold.  Held,  that  a  decree 
of  confirmation  under  such  section  is  not  con- 
clusive evidence  of  the  validity  of  the  sale,  but 
Is  effectual  only  to  cast  the  burden  of  proof  on 
the  party  resisting  the  same. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  1375;   Dec.  Dig.  {  685. 'J 

4.  Taxation  (8  658*)— Tax  Saucs— Notice. 

Baltimore  City  Code  1879,  fi  44,  provides 
that  no  sale  shall  be  made  by  a  tax  collector  un- 
til be  has  first  given  to  the  person  in  arrears, 
etc.,  a  statement  of  the  indeotedness,  and  not 
less  than  30  days'  notice  of  bis  intention,  if  the 
tax  is  not  paid,  to  enforce  payment  thereof. 
Held,  that  where  a  collector's  report  stated 
that,  on  each  of  the  bills  for  taxes  delivered  to 
the  life  tenant  in  possession  of  property  sold 
there  was  printed  a  notice  that  if  the  bill  was 
not  paid  within  30  days  from  delivery,  it  "would 
t>e  subject"  to  distraint  or  execution,  but  the 
record  of  the  tax  proceedings  contained  two  of 
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the  bilU  M  exhibits,  on  the  face  of  whldi  was 
printed  t  notice  that,  if  the  bill  waa  not  paid 
within  80  dara  from  delivei7,  itayment  "would 
be  enforced"  07  diatiaint  or  execution.  It  would 
be  premimed  that  the  notice  printed  on  the  bills 
was  Idmtica]  with  that  delivered  to  the  owner, 
rather  than  with  the  notice  stated  in  the  report, 
and,  that  the  notice  was  therefore  sufficient. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  THg.  S  658.*] 

5.  Taxation  (8  655*)— Tax  Sales— Placc  or 
Sale. 

Acts  1878,  p.  362,  c.  227,  providing  for  Ux 
Bftles  In  Baltimore  city,  but  containing  no-pro- 
vision  OS  to  the  place  where  such  sales  were  to 
be  held,  was  in  irreconcilable  conflict  with  Code 
1878,  art  11,  {  40,  requiring  tax  sales  to  be  on 
the  premises  or  at  the  courthouse  door,  and 
hence  sales  in  Baltimore  coald  be  legaily  held 
at  such  place  In  the  city  as  the  collector  la  his 
discretion  might  select. 

[Ed.  Note.— For  other  caaes,  see  Taxation, 
Dec.  Dig.  S  655.*] 

6.  Taxation  (8  "ftie*)- Tax  Sales— Collect- 
Ob's  Deed— Execution. 

A.  tax  collector  of  the  city  of  Baltimore  had 
no  power  to  execute  a  tax  deed  to  the  mayor 
and  city  council  for  property  sold  to  the  city  by 
his  predecessor. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  INg.  i  746.*] 

7.  Taxation  (|  770*)— Tax  Dkids— Oukatute 

Acts. 

Where  a  tax  collector  of  the  city  of  Balti- 
more executed  without  authority  a  tax  deed  to 
the  mayor  and  city  council  00  December  7, 
1883,  for  property  sold  to  the  city  by  his  prede- 
cessor, such  conveyance  was  validated  by  Acts 
1901,  p.  604,  c.  281,  ft  2,  providing  that  when- 
ever any  property  in  the  city  of  Baltimore  has 
been  sold  for  taxes  pursuant  to  law,  by  one  city 
collector,  and  the  sale  has  been  reported,  but  the 
deed  has  been  executed  and  deuvered  bf  the 
collector's  successor  in  office,  the  ccmveyanco 
shall  be  valid. 

[Ed.  Note.— For  other  cases,  ses  Taxation, 
Dec.  Dig.  I  770.*] 

a  GoNSTrnmoKAL  Law  (|  93*)  —  Vested 
BionTS. 

An  owner's  li^ht  in  property  sold  at  a  tax 
sale  having  been  divested  by  the  sale  pursuant 
to  which  a  void  deed  was  executed,  Acts  1904, 
p.  604,  c.  281,  S  2,  validating  such  deeds,  was 
not  invalid  as  Impairing  the  owner's  vested 
rights. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  |  03.*] 

Appeal  from  Baltimore  Court  cS  Oommon 
Pleas ;  Henry  Stockbridge,  Judge. 

Suit  by  Frederick  J.  Crean  and  others 
against  Peter  McMabon.  Jodgmeoit  for  plain- 
tiffs, and  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  THOMAS,  WORTHINO- 
TON,  and  HENRY.  JJ. 

'  Thomas  O.  Hayes,  for  aiipellant  Frank 
Driscoll  and  S.  S.  Field,  for  appellees. 

BURKE,  J.  This  Is  a  suit  in  ejectment  In- 
stituted In  the  court  of  common  pleas  by  four 
of  the  children  of  Charles  and  Catherine 
Crean,  deceased.  The  plaintiffs  claim  title  to 
the  lot  sued  for  under  the  will  of  Edward 
Burns,  who  died  seised  thereof  In  1862.  The 


lot  was  a  leasehold,  subject  to  an  annaal 
ground  rent  of  $240.  The  title  to  tills  leaao- 
hold  was  acgnlred  by  Edward  Bums  under 
an  assignment  from  Benjamin  T.  Blchardaon. 
The  property  is  located  on  the  west  side  of 
Market  Space  In  Baltimore  city,  and  at  Qie 
time  of  the  death  of  Edward  Boras  was  tm- 
proved  two  brltft  bouses,  known  as  NoOi 
40  and  42  Marsh  Market  Space.  Bums  be- 
queathed the  propwty  to  Charles  and  Gatb- 
erlne  Crean  during  their  lives,  and,  imme- 
diately after  the  death  of  the  surriTor,  **mito 
the  living  issue  of  the  aforesaid  Charles  and 
Catherine  Oean,  share  and  share  allke^  abso- 
lutely." Charles  Crean  died  In  18&4,  and 
Catherine,  the  sonrtTfns  life  tenant,  in  ISSA. 
The  state  and  city  taxes  on  this  property  for 
the  years  1876,  1877,  and  1878,  being  In  ar- 
rears and  unpaid,  It  was  wcAA  on  Octabeac  15, 
1879,  for  nmpaymoat  of  these  taxes  by 
Charles  Webb,  the  ccfllector  of  city  and  state 
taxes.  The  sale  was  made  at  the  Exchange 
Building,  on  Senmd  street  In  tiie  city  of  Bal- 
timore, and  was  sold  to  the  mayor  and  dty 
council  of  Baltimore  In  fee  for  ¥1,026.  The 
sale  was  r^rted  by  Mr.  Webb,  tlie  collector, 
to  the  circuit  court  for  Baltimore  dty,  and 
was  by  that  court  finally  ratified  and  con- 
firmed on  the  22d  day  of  September,  1SS2. 
The  property  was  conveyed  to  the  mayor  and 
cl^  council  of  Baltimore  by  Henry  S.  Tay- 
lor, c(dlector,  by  deed  dated  December  7,  IS^ 
and  on  March  19.  1884,  by  deed  of  Uiat  date, 
the  dty.  In  consideration  of  the  sum  of  $1,300^ 
granted  and  conveyed  tbe  prc^rty  to  the 
defendant  in  this  suit,  who  imid  the  fall  pur- 
chase price  and  took  possession  of  the  pn^ 
arty  on  the  date  of  tbe  deed,  and  has  been  in 
contlDuous  possession  to  the  present  time. 
At  the  date  of  the  purchase  of  the  property 
by  the  defendant  the  property  was  in  bad 
condition  and  was  not  tenantable,  and.  in 
order  to  put  it  In  condition  to  be  rrated,  Mr. 
McMabon  was  obliged  to  spend  from  fl,GOO 
to  $1,800  for  necessary  repalrai  The  Inqirove- 
ments  placed  by  him  upim  the  property  were 
destroyed  by  the  great  fire  of  19M,  and  the 
property  was  rebuilt  by  the  defendant  at  a 
cost  of  about  $5,000.  The  case  was  tried  be- 
low before  the  court,  without  tbe  Interreution 
of  a  Jury,  and  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff  and  the  de- 
fendant  has  brought  this  appeal. 

In  per  curiam  filed  December  9,  1906  (71 
Atl.  905),  we  said:  "It  Is  admitted  that  the 
suit  must  fail  If  the  appellant  acquired  a  good 
title  under  the  tax  sale  and  the  deed  mraition- 
ed.  The  court  below  hftld  tbat  tlie  defendant 
took  no  title  under  tbe  tax  sale:  First,  becantv 
tbe  preliminary  notice  given  was  insufficient: 
and,  secondly,  because  the  place  ot  sale  was 
not  that  authorized  by  law.  The  pr<q»erty 
was  sold  at  the  Exchange  Salesroom,  but,  tn 
the  opinion  of  the  court  below,  the  property 
could  only  be  sold  either  on  the  premises,  or 
at  the  courthouse  door  of  the  dty.  Some  ad- 
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^tlonal  reawnu  have  been  niged  ogainat  the 
defendant's  title.  It  Is  insisted  tlut  he  took 
no  title  under  tibe  deed  because  the  deed  was 
not  made  by  the  collector  who  made  the  sale. 
We  hold  that  the  proceedings  under  which 
the  tax  sale  was  made  show  a  sufBdent  com- 
pllance  with  all  the  prerequisites  of  the  law 
relating  to  tax  sales  In  Baltimore  dty,  and 
that  the  defect  urged  against  the  deed  upon 
which  the  defendant  relies  has  been  cured  by 
subsequent  legislation.  We  decide  that  the 
defendant  has  shown  a  good  title  for  the  land 
sued  for,  and  that  the  Judgment  must  be  re^ 
versed  without  awarding  a  new  trial."  That 
Judgmimt  was  accordingly  entered.  Assum- 
ing for  the  moment  the  ralldlty  of  the  pro- 
ceedings under  which  the  tax  sale  was  made, 
and  that  the  deeds  of  December  7,  1883,  and 
March  19,  1884,  operated  to  pass  the  l^al 
title  to  the  property  first  to  the  mayor  and 
dty  council,  and  then  to  the  defendant,  it  can- 
not be  questiimed  that  ttie  last-named  deed 
afforded  the  defmdant  a  conQ>lete  bar  to  re* 
coTsry  In  this  salt  We  said  In  Teztor  t. 
Shipley,  86  Md.  488,  88  AtL  983,  that  "the 
title  of  the  defendant  is  founded  upon  and 
derived  from  the  tax  sale  (Burron^s  on 
Taxation,  846 ;  Hnssman  v.  Durham,  165  U.  8. 
147,  17  Sup.  Ct.  258,  41  L.  Ed.  664;  Hefner 
V.  Northwestern  Ins.  Co.,  123  V.  S.  751,  8 
Sup.  Ct  887.  81  Ll  Bd.  309),  for,  although  he 
did  not  purchase  at  the  tax  sale,  his  grantor, 
the  city,  did."  In  Hefner  t.  Insurance  Com- 
pany, supra,  it  is  said:  "If  the  tax  deed  Is 
valid,  then  from  the  time  of  its  delivery  it 
clothes  the  purchaser,  not  merely  with  the 
title  ot  the  person  who  had  been  sssessed  for 
the  taxes  and  had  nee^ected  to  pay  them,  but 
with  a  new  and  complete  title  in  the  laud, 
under  an  Independent  grant  from  the  sov- 
ereign authority,  wbldi  ban  wad  extfnguisbes 
all  prlOT  titles  and  incumbrances  of  iwivate 
persons,  and  all  equities  arising  out  of  them." 
Hill  T.  WilUama,  104  Hd.  604,  65  AU.  413; 
Hill  V.  HcConnell,  106  Md.  574,  68  AtL  199. 
Before  the  passage  of  Acts  1S72,  p.  67(^  c.  884 
(Code  Pub.  Gen.  Laws  1904,  art.  81,  |  63>> 
which  required  *nhe  collector  to  r^rt  the 
•ale  together  with  all  the  proceedings  had  In 
relatiim  thereto  to  the  courts  for  confirma- 
tion," a  sale  made  a  collector  for  taxes 
Gonld  only  be  supported  upon  It  being  made 
to  an>ear  afflrmatltely  that  all  the  provisions 
of  the  statute  authorising  the  sale  had  been 
■trlctly  complied  with.  The  power  of  sale 
vested  in  a  collector  of  taxes  Is  a  naked  pow- 
er, specially  ctmferred  by  statute^  to  be  ex- 
«cised  under  a  proceeding  a  parte  in  Its 
character,  and  the  tiEect  of  which  is  to  divest 
a  dtlsoi  of  his  proper^  without  blf  consent; 
and  ottea  without  his  actual  knowledge^  It 
was  therefore  established,  as  an  indubitable 
prindide,  that  a  purchaser,  who  claimed  un- 
der a  power  of  Uils  nature,  should  show  af- 
firmatively and  positively  the  r^larlty  of 
the  proceedings  upon  which  his  title  depend- 
ed. Alexander  v.  Walter,  8  Gill.  239-260,  SO 
Am.  Dec  688;  WUllanis  v.  Peyton.  4  Wheat 


77,  4  L.  Ed.  018;  Thatcher  T.  Powdl,  6 
Wheat  Ug^  6  Lb  Ed.  221. 

But  to  relieve  the  purchaser  of  tiiis  onus, 
and  to  give  encouragement  to  purchasers  at 
tax  sales,  the  statute  now  in  force  (Acts 
1874,  p.  744,  a  483,  I  61)  provides  that  the 
collector  shall  rep<nt  the  sale,  and  the  pro- 
ceedings in  relatifm  thereto,  to  the  courts 
mentioned  in  the  act;  and  the  court,  to 
which  such  report  shall  be  made,  aball  exam- 
ine the  said  proceedings,  and  if  the  same 
appear  to  be  regular,  and  tlw  provisions  of 
law  in  relation  thereto  have  been  complied 
with,  shall  order  notice  to  be  ^ven  "by  ad- 
vertisement etc.,  to  ^ow  cause,  U  any  th^ 
have,  why  said  sale  should  not  be'ratlfled 
and  confirmed;  and.  If  no  sufficient  cause  be 
shown  against  the  ratification,  **the  said  sale 
shall,  by  order  of  said  court  be  ratified  and 
cmiflrmed,  and  the  purchaser  shall,  on  pay- 
ment of  the  purchase  money,  luve  a  good 
title  to  the  pr<>perty  sold."  This  statute  con- 
fers upon  the  court  designated  a  special  and 
limited  Jurisdiction,  which  attaches  upon  the 
report  of  the  collector;  and,  though  the  sale 
may  be  omflrmed  by  the  court  the  mrder  of 
confirmation  operated  only  to  relieve  the 
purchaser  of  the  onus  of  proof,  and  to  cast 
the  onus  of  showing  the  illegality  of  the 
proceedings  upon  the  party  resisting  the  sale. 
The  effect  therefore,  of  the  order  of  rat^ 
ficatlon  is  only  prima  fade  In  suppwt  of  the 
sale,  not  conclusive;  the  sale,  under  the  or- 
der of  confirmation,  affording  evidence  of  a 
good  title,  until  successfully  assailed  by  evi- 
dence showing  Illegally  In  the  proceedings 
upon  which  it  is  founded.  Oulsebert  v.  Btch- 
Ison,  51  Md.  478.  Until  such  pxoot  Is  offer- 
ed by  the  assailing  party,  the  sal^  if  rati- 
fied and  nmflrmed,  stands  good  |utd  effec- 
tive, by  iteration  of  statute.  Stewart  v. 
Meyer  et  al.,  54  Md.  405-407.- 

It  is  only  necessary  that  there  shall  be  a 
substantial  compliance  wlUk  ttu  tax  law 
under  which  the  sale  was  made.  Oulaebert's 
Case,  supra ;  Textor  v.  ShlpI^.  supra.  The 
court  will  presume  that  the  collector  has  dls< 
charged  his  duty,  and  no  inresumptlon  will 
be  invoked  against  the  validity  of  the  pro- 
ceedings. But  where  It  appeara  by  the  rec- 
ord, or  by  proof,  that  material  and  substan- 
tial provisions  <Mt  the  law  have  not  been  ob- 
served in  making  the  sale,  it  will  be  treated 
as  utterly  null  and  void.  Under  the  public 
local  law  of  Baltimore  city  (City  Code  1879, 
I  44)  no  sale  could  be  made  1^  the  cc^ector 
for  the  payment  of  taxes  nntU  he  has  "first 
given  to  the  pawn  or  persons  so  in  arrests, 
or  has  left  at  his,  her.  or  thdr  residence,  cr 
last  known  residence,  if  ndther  can  bft 
found  on  the  premises,  a  statement  of  his,, 
her  or  their  Indebtedness,  and  not  less  than 
thirty  days*  notice  of  his  intention  If  the  bUl 
Is  not  paid  ^thln  tSi6  time  named,  to  enforce 
payment  thereof." 

In  this  case  the  property  was  assessed  to 
Mrs.  Crean,  one  of  the  life  tmants,  and  the 
bills  for  taxes  setting  forth  the  amount  of 
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the  taxes  due  on  the  property  to  the  state 
and  city,  and  Bpecifylng  the  years  for  wbtch 
they  were  due,  were  delivered  to  her.  It  Is 
true  that  in  the  report  of  the  collector  it  is 
stated  that  on  each  of  the  bills  delivered  to 
ber  there  was  printed  a  notice  stating  that 
If  this  bill  Is  not  paid  within  30  days  from 
delivery  it  will  be  subject  to  distraint  or 
execution.  Such  a  notice  would  be  insuffl- 
clent,  because  It  is  not  such  as  the  law  re- 
quires, and  if  nothing  else  appeared  by  the 
record  we  wonld  be  constrained  to  hoW  the 
sale  void;  but  looking  at  the  whole  record 
of  the  tax  proceedings,  it  Is  apparent  that 
this  statement  In  the  report  of  sale  is  errone- 
ous, as  two  of  the  tax  bills  filed  as  exhibits 
with  the  report  of  sale  contain  a  notice, 
printed  In  red  Ink  across  the  face  of  each 
bill,  to  the  effect  that.  If  the  biU  is  not  paid 
within  30  days  ftY)m  the  delivery,  payment 
thereof  will  be  enforced  by  distraint  or  ex- 
ecution. These  exhibits  are  copies  of  the 
entries  In  the  asswment  books  of  the  city, 
and,  as  we  understand  the  report,  they  are 
identical  with  the  bills  delivered  to  the  own- 
ers. If,  however,  there  should  be  any  doubt 
upon  this  point,  It  should  be  resolved  in 
favor  of  the  validity  of  the  sale,  in  the  ab- 
sence of  satisfactory  proof  that  this  notice 
was  not  given.  We  are  of  opinion  that  these 
tax  blils  and  the  notices  printed  thereon 
show  the  cliaracter  of  the  preliminary  no- 
tice given  by  the  collector,  and  are  sufficient 
to  gratify  the  requirements  of  the  law  In 
this  respect 

As  to  the  place  of  sale.  The  property  was 
sold  at  the  Exchange  Salesroom.  This  was 
held  by  the  learned  judge  below  to  be  a  de- 
fect which  rendered  the  sale  void.  He  held 
that  under  article  11,  S  49,  of  the  Code  of  1878, 
the  only  places  at  which  tax  sales  in  the 
city  of  Baltimore  could  be  made  were  either 
on  the  premises,  or  at  the  courthouse  door 
of  the  city.  It  has  not  been  the  custom  in 
the  city  to  make  tax  sales  at  either  of  these 
places,  nor  has  It  been  the  understanding 
of  the  city  authorities  that  the  law  Imposed 
such  a  requirement  Such  a  construction 
would  unsettle  many  tax  titles.  This  con- 
sideration, it  is  true,  should  not  control  the 
action  of  the  court  If  It  appears  that  a  plain 
mandate  of  the  law  has  been  disregarded; 
but  the  court  should  not  be  Insensible  to  the 
serious  consequences  which  would  Inevitably 
result  from  such  a  construction.  In  making 
this  sale  the  collector  proceeded  under  Acts 
1878.  p.  862,  c.  227,  which  made  provisions 
for  the  sale  of  ground  In  Baltimore  city  for 
nonpayment  of  taxes.  That  act  provided 
that  "whenever  it  shall  become  necessary 
to  sell  any  part  or  parcel  of  ground  In  the 
city  of  Baltimore,  Improved  or  unimproved, 
for  the  payment  of  taxes  or  assessment  of 
any  nature  or  kind  whatever,  levied  or  charg- 
ed, the  collector  shall  first  give  notice  by  ad- 
vertisement published  once  a  week  for  four 
successive  weeks  in  two  of  the  dally  news- 
papers published  in  said  city,  one  of  which 


shall  be  in  the  German  language,  that  he 
will  sell  at  public  auction  on  the  day  In 
said  advertisement  mentioned;  said  notice 
shall  state  the  name  of  the  person,  when 
known,  to  whom  such  parcel  of  ground  is 
assessed,  the  amount  of  taxes  due  on  the 
same,  and  what  Improvements,  If  any,  are  on 
said  parcel  of  ground;  and  In  any  such  no- 
tice it  shall  be  sufficient  to  describe  the  parcel 
of  ground  as  located  upon  whatever  official 
plat  of  the  city  the  said  mayor  and  dly  coun- 
cil of  Baltimore  shall  from  time  to  time 
adopt  and  designate  for  that  purpose."  This 
act  contained  no  direction  as  to  the  place 
of  sale,  but  left  that,  we  think  very  prtqn 
erly  and  wisely,  to  the  Judgment  and  discre- 
tion of  the  cl^  collector.  A  comparison  of 
the  terms  of  this  act  with  the  section  of  the 
Code  of  1878  mentioned  above  will  show  the 
most  irreconcilable  conflict  This,  la  connec- 
tion with  the  evident  purpose  of  the  legis- 
lation to  provide  by  local  law  a  different  pro* 
cedure  for  the  sale  of  laud  in  Baltimore  dty 
for  the  nonpayment  of  taxes.  Is  sufficient, 
upon  familiar  principles  of  statutory  con- 
struction, to  show  that  the  place  of  sale 
named  in  the  general  law  was  not  intend- 
ed to  control  sales  made  under  Acts  18T8. 
p.  302,  c.  227.  We  are  therefore  of  opinion 
that  the  tax  sale  was  valid,  and  its  rati- 
fication by  the  court  vested  In  the  purchaser, 
the  mayor  and  city  council  of  Baltimore,  un- 
der the  statute,  "a  good  title  to  the  proper- 
ty sfld."  Under  the  authority  of  the  case 
of  laylor  v.  Forrest,  96  Md.  529,  64  Atl. 
Ill,  Henry  S.  Taylor,  collector,  bad  no  pow- 
er to  execute  a  deed  to  the  mayor  and  city 
council  for  the  property  sold  by  his  pred- 
ecessor^ Mr.  Webb;  but  this  defect  has  been 
cured  by  section  2,  c.  281,  p.  504,  of  the  Acts 
of  1904.  This  section  provided  that  when- 
ever any  property  in  the  city  of  Baltimore 
has  been  sold  for  taxes,  pursuant  to  l&w,  by 
one  city  collector,  and  such  sale  has  been  re- 
ported by  the  city  collector  who  made  the 
sale,  but  the  deed  for  such  property  has  been 
executed  and  delivered  by  the  successor  in 
office  of  the  city  collector  who  made  the  sale 
and  report  as  aforeaald,  such  conveyance 
shall  be  as  valid  to  all  Intents  and  purposes 
as  it  would  hare  been  it  made  by  the  city 
collector  who  made  and  reported  the  sale. 
It  would  have  been  a  perfectly  valid  enr^ 
of  power  by  tbe  L^tslatnre  to  have  ao- 
thorlzed  the  ancceasor  In  i^Bce  of  the  dty 
collector  to  make  the  deed,  and  tbia  act 
whicta  validates  the  deed  of  mush  etdlector 
cannot  be  said  to  vloUite  ai^  of  tbe  vested 
rights  of  tbe  owner.  His  rlghta  In  the  pn^ 
erty  were  divested  by  the  tax  sale.  Inatead 
of  deslgnatlns  some  particular  pmtm  to 
execute  a  deed  to  flie  pnrctaaBer  fw  the  prop* 
erty  sold,  tbe  act  merely  ToUdatea  Uie  deed 
already  executed.  We  see  no  possible  objec- 
tion to  this. 

For  the  reaaona  usigned,  we  revetaed  lbs 
Judgment*  without  awarding  a  new  trIaL 
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FISHER  T.  WAGNER  et  aL 
<Conrt  of  Appeal!  of  HaxyUnd.  Jan.  18, 1909.) 

1.  Wills  (|  776*)— Lafh— Dsath  or  Dbtisee 
OB  Leoaise. 

Independent  of  itatnte.  a  deidse  or  legacy 
lapses  on  the  death  of  the  derisee  oi  l^tee  be- 
fore the  death  of  the  testator. 

[Ed.  Note^For  other  cases,  see  Wills,  Cent. 
Dig.  I  190T;  Dec  Dig.  |m.*l 

2.  Wills  Q  7*)— Estates  AcQtrxuD— Con- 
TiflOENT  Estate  or  Inhebitance. 

Contingent  estates  of  inheritance  as  well  aa 
npringing  and  execntory  uses  and  possibilities, 
coupled  with  an  interest  wliere  the  person  to 
take  is  certain,  are  transmisslbie  by  descent, 
and  are  devisable. 

tEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  »  11 ;  Dec  Dig.  8  7.*] 

3.  CouBTS  (I  9S*>— Rules  or  Decision. 

A  eoart  will  not  intentionally  orermle  a 
case,  especialbr  one  affecting  titles  to  property 
witboDt  mentfoning  It. 

tEd.  Note.— For  other  cases,  see  Courts,  Dec. 
S.  «  93.*! 

4.  Wills  (S  7*)— Constbuotioh— ItaTisABLE 
Intrbests. 

Testator  divided  bis  estate  equally  among 
his  two  sons,  R.  and  D.,  and  two  daughters,  A. 
and  M.,  the  shares  of  the  daufchters  to  be  held 
in  trust  for  them  for  life  with  remainder  to 
their  children,  and  declared  ttiat  in  case  A. 
should  die  without  leaving  a  child  or  descend- 
ants or  in  case  she  left  a  diild  or  descendants, 
who  sutraequcntiy  died  under  21  years  of  are 
and  without  issue,  one-third  of  her  share  should 
go  to  B.  absolutely.  A.  died  without  leaving  is- 
sue and  R.  predeceased  her.  ffeldr  that  B.*s  in- 
terest in  A-'s  share  was  devisable. 

[Ed.  Kote.— For  oOier  eases,  see  WIUs,  Cent. 
Dfg.  f  11;  Dea  Dig.  |  7.*] 

5.  Wills  (|  419*)— GoNSTBUCTioif  Against 
Imtestact. 

The  courts  are  inclined  to  so  construe  a 
residuary  clause  in  a  will  as  to  prevent  partial 
intestacy,  unless  there  Is  an  apparent  intention 
to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  965;  Dec.  Dig.  1  449.*] 

6.  Wills  ({  S87*>—GONaTBuoiioiv— Estates 
Devised. 

A  testator  having  a  transmissible  and  de- 
visable estate  under  hu  father's  will  which  gave 
bim  a  third  of  a  devise  on  the  death  of  the  dev- 
isee without  issue  gave  specific  property  to  his 
wife,  and  then  gave  "all  the  rest  and  residue, 
*  *  *  real,  personal  and  mixed  of  which  I 
may  die  possessed"  in  trust  for  his  wife  and 
any  child  he  might  leave,  with  power  of  the 
trustee  to  invest  and  cliange  Investments.  The 
testator  had  reason  to  believe  that  he  would  get 
the  benefit  of  the  devisee's  share.  SelS,  that 
testator  disposed  ci  the  interest  acquired  under 
his  father's  will  on  the  death  of  the  devisee 
without  issue;  the  words  "of  which  I  may  die 
possessed"  not  limiting  the  broad  language  used. 

[Ed.  Note.— For  otiier  cases,  see  Wilis,  Dec. 
Dig.  S  587.*] 

Appeal  from  Cfrcult  Court  of  Baltimore 
City ;  Charles  W.  Henlsler,  Judge. 

Suit  by  Richard  D.  Fisher  Indlvidoally 
and  as  executor  of  Robert  A.  Flaher,  deceas- 
ed, and  as  administrator  of  Samuel  W.  Fish- 
er, deceased,  against  Mabel  Wagner  and  oth- 
ers, for  the  constmction  of  the  will  of  Rob- 
ert A.  Fisher,  deceased.  From  a  decree  con- 


struing the  win,  complaliuuit  appeals.  Re- 
versed and  remanded. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
PEARCB^  SGHMUGKBB,  BOBKB.  WORTH- 
INOTON,  snd  HENBT,  JX 

James  M.  Ambler  and  BandoIiA  Barton, 
for  appellant  Jos^h  Packard,  for  app^ees. 

BOYD,  C.  J.  Richard  D.  Fisher,  in  his 
own  right,  as  executor  of  Robert  A.  Flaher 
and  aa  admlnlatrator  of  the  estate  of  Samuel 
W.  Fisher,  filed  a  petition  aslcing  the  court 
to  ascertain  and  declare  the  true  meaning 
and  effect  of  the  will  of  Robert  A.  Fisher,  and 
to  guide  and  direct  him  In  the  administra- 
tion and  distribution  of  the  fund  referred  to 
In  the  petition.  The  questions  for  our  de- 
termination arise  in  this  way:  James  X. 
Fisher,  by  his  will,  dated  November  13,  1866, 
and  admitted,  to  probate  August  14,  1877,  di- 
rected that,  after  aettlng  aside  his  wife's 
dower  and  thirda,  the  residue  of  his  estate 
should  be  divided  equally  among  his  four 
children,  Robert  A.,  Richard  D.,  Amlnta  E., 
who  afterwards  married  Charles  Green,  and 
Mary  M.  Wagner,  but  provided  tliat  the 
shares  of  his  two  daughters  should  be  held 
in  trust  for  them  for  life,  with  remainder  to 
their  children.  Mrs.  Wagner  died  several 
years  ago,  leaving  four  children,  who  are 
of  age  and  are  parties  to  this  proceeding,  and 
Mrs.  Green  died  on  the  16th  day  of  Mifirch, 
1908,  Without  leaving  issue. 

The  portion  of  the  will  of  James  I.  Fisher 
materia]  to  this  case  la  as  follows:  "But  In 
case  my  aald  daughter,  Amlnta  E.,  shall  de- 
part this  life  without  leaving  a  child  or  chil- 
dren, or  descendant  or  descendants  of  a  child 
of  hers,  living  at  the  time  of  her  death,  or  In 
case  she  should  leave  a  child  or  children,  or 
descendant  or  descendants  thereof,  living  at 
her  decease,  and  such .  child  or  children  and 
descendant  or  descendants  shall  ali  subae- 
Quently  depart  this  life  under  twenty-one 
years  of  age  and  without  Issue  living  at  the 
time  of  his,  her  or  their  respective  deaths, 
then  In  trust  that  the  said  last-mentioned 
one-fourth  part  or  aliare  of  the  said  rest,  res- 
idue and  remainder  of  my  estate  and  prop- 
erty aforesaid  ahall  be  disposed  of  in  man- 
ner following:  One  equal  third  part  thereof 
Shalt  go  to  and  I  do  hereby  give,  devise  and 
beqneatb  the  same  to  my  son,  Robert  A.  Flah- 
er, above  named,  his  heirs,  executors,  admin- 
istrators and  assigns,  absolutely  and  for- 
ever," etc.  Robert  A.  Flaher,  after  leaving  to 
bis  wife,  Emily  P.  Fisher,  all  the  household 
furniture  and  plate  of  which  he  might  die 
possessed,  disposed  of  his  estate  by  will  dated 
February  3, 1877,  as  will  be  hereafter  shown. 
He  died  on  the  4th  day  of  February,  1881, 
without  leaving  children,  and  his  wife,  whom 
he  married  in  1871,  died  in  1893.  When  he 
made  his  will,  he  was  44  years  of  age,  had 
Bome  property  In  hla  own  right,  and  his  fa- 
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tber,  wbo  waa  then  nearly  60  yean  ot  age, 
poaaessed  an  eatate  of  about  half  a  iullll<ni 
dollara.  Hia  wife  was  10  yean  bis  Junior, 
and,  to  use  the  language  of  the  petition,  "al- 
thon^  the  only  laane  of  thdr  marriage  so 
far  had  beoi  an  litfant,  whose  prematnn 
birth  In  April,  IStZ,  cut  short  ita  chance  of 
lif^  he  and  his  wife  were  botti  in  good  health 
and  still  in  the  prime  of  life,  and  there  was 
no  reason  to  anticipate  that  th^  ahonld  bare 
no  other  children  for  whom  to  make  proTl- 
slrai  in  his  will."  James  I.  Fisher,  bis  fa- 
ther, died  on  July  SO,  1877,  and  Bobwt  A. 
served  with  Blchard  D.  and  their  mother  as 
one  of  the  executon  of  and  trustees  under 
Jama  I.  Fisher's  wUl,  and  was  familiar  witii 
its  provisions.  Including  that  creating  the 
trust  for  the  benefit  of  Amlnta  Bb  Qreoi. 
The  only  child  of  Mrs.  Oreen,  which  was 
bom  in  December,  1871,  died  on  March  28, 
1878)  having  never  shown  any  promise  of 
health  or  strength.  At  the  time  of  ita  death 
Mrs.  Green  liad  been  married  nearly  nine 
years,  was  in  l^e  forty-third  year  of  her 
age,  while  her  husband  was  then  70  yean 
old,  and  the  petition  allegea  that  Robert  A. 
Fisher,  therefore^  knew  for  some  time  before 
his  own  death  that  "one-third  of  the  re> 
mainder  after  his  said  tister's  life  estate  un- 
der her  father's  will  waa  for  all  practical 
purposes  sore  to  come  ultimately  to  him  or 
his  representatives."  Hie  Safe  Deposit  & 
Trust  Company  of  Baltimore  waa  substituted 
as  trustee  In  place  of  Mr.  Blchard  D.  Fisher, 
and  now  has  a  fund  in  hand  ready  for  dis- 
tribution. 

The  appellees  contend  (1)  that  the  interest 
in  the  contingent  remainder  created  by  the 
will  of  James  I.  Fisher,  above  quoted,  which 
would  have  been  taken  by  Robert  A.  Flsber, 
if  be  bad  survived  the  happening  of  the  con- 
tingency, could  not  pass  by  any  will  made 
by  him;  and  (2)  that,  if  it  could,  the  lan- 
guage uaed  by  him  in  his  will  was  not  ade- 
quate to  transmit  this  interest.  If  ttie  views 
of  the  appellants  are  correct,  the  fund  will 
go  to  the  <^Idr«i  of  Bl(diard  D.  Fisher, 
while,  if  those  of  the  appellees  prevail,  one- 
half  wUl  go  to  him  and  the  other  half  to  the 
(diUdren  of  Mrs.  Wagner.  The  latter  are 
the  a^t^lees;  the  court  below  havli^  de- 
termined by  its  decree  "that  no  interest  In 
tbe  contingent  remainder  limited  in  the  will 
of  James  I.  Fisher  np<m  the  death  of  Amlnta 
B.  Green  inssed  under  the  will  of  Bobert  A. 
Fisher,  and  that  he  died  Intestate  thereof, 
and  the  same  vested  In  the  next  of  kin  of 
said  Bobert  A.  Flsber  living  at  the  death  of 
said  Amlnta  B.  Green."  The  answer  of  the 
appellees  admits  the  facts  alleged  In  the  pe- 
tition, but  tbe  inferences  sought  to  t>e  drawn 
from  those  alleged  In  paragraphs  4  and  6 
and  the  argument  based  thereon  tb^  leave  to 
the  judgment  of  the  court  It  Is  proper  to 
say  that  tbe  proceeding  is  entirely  frl^dly, 
and  the  respective  parties  seem  to  be  wholly 
free  from  those  feelings  wblch  so  often  exist, 
and  an  somethnea  made  numlfest  by  the 


record  in  cases  Involving  controvmdea  over 
Mtates,  although  the  arguments  of  covinsd 
wen  excepUtmally  able^  and  the  rights  of 
the  parties  under  the  law  ftally  and  thoroneh- 
ly  presented  aocordlng  to  their  reapectlTe 
contentions. 

As  there  iras  nib  appeal  from  the  decree  of 
August  8,  1908,  dedarbig  that  Stanly  K. 
Green  has  not  "by  virtue  of  being  tiie  adopt- 
ed son  of  Ambita  E.  Green  any  right,  title, 
or  interest  as  one  of  the  next  of  kin  or  h^n 
at  law  of  Bobert  A.  Fisher,  brother  of  tbe 
said  Amlnta  B,  Great,  in  or  to  any  part  of 
the  iffoperty  now  held"  1^  the  trustees,  we 
are  not  called  upon  to  pass  on  that,  bat 
would  add  that  aa  the  act  of  1802,  which  pro* 
vlded  for  the  adoption  of  chUdroi  hn  Mary- 
land and  giving  sudi  ad<9ted  children  certain 
rights,  was  passed  some  yean  after  tiie  deatb 
of  James  I.  Flshw,  then  would  seem  to  be 
no  doubt  that  Stanley  K.  Oreen  was  conTeet- 
ly  advised,  as  he  tn  effect  stated  in  his  an- 
awen  that  he  was  not  oititled  to  any  interest 
In  the  fund  In  controversy. 

1.  As  Mrs.  Oreen  died  witlumt  lesving  any 
issue,  if  Robert  A.  Fisher  had  survived  her, 
he  would  undoubtedly  hare  taken  a  share  in 
the  remalndN  left  BCrs.  Green,  under  Uie 
clause  of  his  father's  wDl  above  quoted,  but 
tbe  question  Is  whether  he  had  such  an  es- 
tate, riglkt.  or  interest  in  that  shan  as  he 
could  dispose  of  by  will.  The  cmtlngaicy  at* 
tadied  to  his  taking  it  did  not  in  any  way  re- 
late to  his  capacity  to  tak^  and  titere  was  no 
conting^cy  as  to  who  was  to  take,  but  Sob- 
eit  A.  Flaher  was  distinctly  named  as  tbe 
one.  The  learned  counsel  for  the  aj^pdlees 
argued  that  the  distinction  made  by  some 
authorities  between  the  case  of  a  person  des- 
ignated to  take  a  remainder  upon  the  hap- 
pening of  a  future  contingency  and  that  of 
persons  who  belong  to  a  class  which  Is  to 
take  in  the  aame  event  is  highly  artificial. 
Such  distinction,  however,  liaa  not  only  been 
recognised  In  this  stote.  but  it  sems  to  us 
to  l>e  a  logical  one.  If  a  testator  names  a 
person  who  Is  to  take  upon  the  happening  of 
a  contingency.  It  is  altt^ther  different  ftom 
naming  a  class  of  persons  who  an  to  takei 
If,  for  example,  be  names  A.  as  the  subject 
of  his  bounty,  on  the  happening  of  a  certain 
contli^ency,  it  is  known  who  Is  to  so  take^ 
but  if  he  leaves  his  estate,  upon  the  happen- 
ing of  a  contingency,  to  the  survivor  of  B.,  C 
and  D.  or  to  such  of  the  chiidroi  of  A.  as 
may  then  be  living,  It  cannot  be  aald  In  ad- 
vance who  will  take  if  the  contb^ency  hap- 
pens. It  does  not  seem  to  be  altogether 
lexical  to  say  that  Bobert  A.  Fisher  bad  no 
Interest  because  be  ^ed  before  tiie  happen- 
ing of  thit  conting«i(7,  but  tiiat  his  heira  or 
next  of  kin  as  such  can  take.  Independent  of 
statute,  if  a  legatee  or  devisee  named  in  a 
will  dies  before  the  testator.  Ills  hein  or  next 
of  kin  would  not  take,  and  the  devise  or  tiie 
legacy  would  lapse,  because  he  did  not  live 
until  the  time  when  such  devise  or  l^cy 
would  be  effective^  and  so  it  would  seem  to 
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be  logical  that,  it  &e  took  notblng  because  he 
died  before  the  contingency  happened,  the 
helra  or  next  of  klc  ought  not  to  take.  In  1 
Boper  on  Legacies,  c.  10,  |  4.  p.  596,  after 
stating  that  If  the  sobstltnted  legatee  dies 
before  the  contingency  happens,  np<m  which 
he  Is  to  succeed  to  a  legacy,  his  representatlTe 
will  be  entitled  to  it  so  soon  as  the  event 
takes  place,  it  Is  said:  "Suppose,  then,  a  be- 
qoest  be  made  to  A.,  but  If  A.  died  nnder  21, 
or  without  leaving  issue  or  chlldr^,  to  B., 
although  B.  happened  to  die  before  A-,  B.'s 
personal  representatlTe  would  be  entitled  to 
receive  the  legacy  upon  the  happening  of  the 
contingency  on  the  ground  of  its  being  vested 
in  right  is  B.  previously  to  his  decease" — 
and  there  are  many  other  authorltlefl  to  the 
same  effect. 

But  as  the  counsel  for  the  respective  par* 
ties  SiBec  as  to  the  construction  of  some  of 
the  declBions  of  thla  court,  and  as  there  may 
be  some  apparent,  although  not  In  our  Judg- 
ment  real,  conflict  between  some  of  those  de- 
cisions, it  will  be  well  to  review  them  at 
some  length.  In  Snlvely  v.  Beavans,  1  Md. 
206,  the  win  gave  to  Mrs.  Watklna  certain 
lands  for  her  life,  and  at  her  death  to  go 
to  two  SODS.  In  the  event  of  the  bods'  death 
without  issne  before  their  mother,  she  was  to 
have  the  power  of  disposing  of  all  she  took 
under  the  will,  and  it  provided:  "I  will  and 
devise,  In  the  event  of  the  death  of  my  bods, 
Thomas  and  Edgar,  before  they  are  twenty- 
one  years  of  age,  that  my  brother,  Green- 
bury  M.  Watkins,  shall  have  their  whole  es- 
tate, by  paying  to  my  wife,  Ellen,  one  thon- 
sand  dollars."  It  was  said  by  the  court:  "It 
is  well  settled  that  an  executory  Interest  of 
tills  kind  is  transmissible,  and  will  go  to  the 
representative  of  the  legatee.  If  be  dies  be- 
fore the  contingency  happens.  2  Fearne  on 
Rem.  529.  It  is  a  contingent  Interest  which 
vests  in  right,  though  not  in  possession." 
Again  It  was  there  said:  "If  Greenbury  M. 
Watkins  had  died  before  the  sons,  his  contin- 
gent Interest  in  their  estate  would  have  pass- 
ed to  his  r^reaentatives,  to  be  enjoyed  If 
the  contingency  happened."  In  Hambleton  v. 
Darrington,  86  Md.  434,  Mrs.  Watson  devised 
and  bequeathed  all  the  residae  of  her  estate 
to  Zadiarlah  Woollen  In  trust,  to  pay  to  her 
mother,  sister,  and  brothers  certain  anDul- 
ties,  aDd  the  residue  of  her  lueome  to  her 
son,  Henry,  for  life,  and  upon  certain  con- 
tingencies (among  others,  his  living  after  his 
Bister  ceased  to  be  single  or  leaving  Issue)  she 
devised  to  him,  his  heirs,  executors,  and  ad- 
ministrators, al)Solutely,  not  only  the  income, 
but  also  the  cDtlre  principal  of  the  rest,  resi- 
due, SDd  remalDder  of  her  estate,  with  this 
proviso:  "But  in  case  of  the  decease  of  my 
son  HMiry  before  my  said  sister  ceases  to  be 
Blngle,  or  if  my  two  brothers  above  named, 
or  ^ther  th^  anrvives  him,  then  in  case 
my  said  son  shall  not  have  Issue  or  descend- 
ants, X  give,  devise  and  bequeath  to  my  said 
friend  Zachariah  Woolloi,  his  heirs,  execu- 


tors, administrators,  and  assigns,  absidutely 
not  only  the  Income  of  my  estate  above  in- 
tended Cor  ms  said  son.  but  also  the  entire 
principal  at  said  rest,  residue  and  remainder 
of  my  estate."  Zachariah  WooUoi  died  be- 
fore Henry  Watson,  but  after  he  (Woollen) 
had  made  a  will.  This  court  hdd  that  he 
took  a.  descendible  and  devlsaUe  estate,  and 
In  the  opinion  made  the  following  quota- 
tions: "  'All  estates  whldi  are  transmissible, 
^ther  by  operation  of  law  or  by  act  of  own- 
are  held  devisable^  This,  it  has  been  long 
h^d,  extends  to  a  possibility,  if  it  is  not  a 
mere  naked  expectance,  but  be  coupled  with 
an  Interest.'  Bedfleld  on  Wliis,  ]>t  1,  p.  888, 
389 ;  Fearne  on  Con.  Bern.  871.  'All  contin-. 
gent  estates  of  Inheritance,  as  well  aa  spring- 
ing and  executory  uses  and  poBsibillties, 
coupled  with  an  interest,  where  the  person 
to  take  is  certain,  are  transmissible  by  de* 
scent,  and  are  devisable.'  4  K^t's  Com.  261. 
'Where  the  testator  bequeaths  his  personal 
estate  to  A.,  and  If  he  shall  die  without  is- 
sue to  B.,  there  Is  such  a  vested  Interest  in 
B.,  If  he  survive  the  testator,  that  although 
he  should  die  in  the  lifetime  of  A.,  the  es- 
tate will  pass' under  a  devise  from  him,  or 
will  go  to  his  i)ersonal  representatives.  In  the 
event  of  A.  dying  without  issue.'  Barnea  v. 
Allen,  1  Browne  C.  O.  181 ;  Perry  v.  Woods, 
3  Ves.  204,  208;  2  Redfleld  on  WlUa,  p.  627. 
{  61."  That  case  Is  exactly  In  point,  and. 
unless  overruled,  which  we  will  conalder 
later,  Is  the  law  of  thla  state.  In  Buck  v. 
Lantz,  49  Md.  430,  there  was  a  deed  of  trust, 
which  conveyed  real  and  personal  property 
to  a  trustee,  In  trust,  for  the  use  of  the  gran- 
tor, during  her  life,  and  after  her  death  for 
the  use  of  her  daughter,  Margaret  Buck,  dur- 
ing her  life,  and  after  her  death  then  in  trust 
as  to  the  remainder  for  such  child  or  chil- 
dren of  her  daughter  as  she  might  leave,  but. 
If  the  daughter  died  without  leaving  de- 
sceDdaDts  surviving  her,  tbeu  In  trust  to  con- 
vey the  remainder  to  Mary  Harwood,  a  slater 
of  the  grantor.  The  slater  survived  the  gran- 
tor,  but  died  before  the  daughter,  who  after- 
wards died  unmarried  and  without  Issue, 
having  made  a  will  by  which  she  devised 
and  bequeathed  all  the  property  to  which 
she  might  be  entitled  at  the  time  of  her 
death  to  her  aunt  It  was  held  that  the  Umi- 
tetion  over  of  the  remainder  to  the  aister  of 
the  grantor,  after  the  death  of  the  daughter, 
without  leaving  descendant  surviving  her, 
was  a  contingent  remaloder,  which  passed 
upon  the  death  of  the  sister  to  her  heirs,  in 
whom  It  became  vested  upon  the  happening 
of  the  contingency. 

It  is  contended  by  the  appellees  that  this  Is 
one  of  the  cases  which  overruled  Hambleton 
V.  Darrington,  supra,  but  we  do  not  so  un- 
derstand it  It  is  true  the  court  said:  "If 
Mary  Harwood  had  outlived  Margaret  Buck, 
tlie  younger,  there  is  no  doubt  that  the  con- 
tlngent  remainder  thus  limited  would  have 
become  an  absolute  estate  vested  in  her  Im- 
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mediately  npon  Margaret's  death  wlthoat  Is- 
8oe  Uvtng  at  that  time.  But  Mary  Harwood 
hSTing  died  durlog  the  lifetime  of  the  toiant 
for  life,  BO  that  the  estate  could  Dot  vest  in 
her,  it  is  contended  that  her  h^ra  hare  no 
title  to  the  estate,**  But  the  court  went  on 
to  quote  from  4  Kent* 8  Com.  262,  that  "con- 
tlng^it  and  execntory,  as  well  as  vestied  lo- 
teresta,  poaa  to  the  real  and  perwnal  rq>re- 
B«itatlTefl  according  to  the  nature  of  the  in- 
terest, and  entitle  the  representaUvM  to  them, 
when  the  contingency  happens";  and  again 
from  Bamitas*s  Lessee  t.  Gas^,  7  Cranch,  460, 
8  L.  Ed.  403,  that:  **It  la  very  clear  that 
contingent  remainders  and  executory  devises 
at  common  law  are  transmissible  to  the  heirs 
of  the  party  to  whom  they  are  limited  if  he 
chance  to  die  before  tba  contingency  hap- 
iwns."  It  was  not  necessary  in  that  case  to 
determine  whether  th^  were  devisable,  for 
Mary  Harwood  had  made  no  will,  but  the 
court  did  not  say  or  Intimate  that  such  es- 
tates as  are  transmissible  are  not  devisable, 
as  had  tteea  held  In  Hambleton  v.  Darrlngton. 
Our  testamentary  laws  provide  that  any 
lands,  etc.,  which  can  be  conveyed,  or  descend 
to  or  devolve  upon  heirs,  or  other  represen- 
tatives, and  all  personal  property  which  might 
pass  by  deed,  eta,  can  be  disposed  of  by  will, 
and  hence  it  might  be  argued  from  them  that 
an  estate  which  Is  transmissible  Is  devisable. 
In  discussing  the  question  who  were  tbe 
heirs  of  Mary  Harwood  entitled  to  the  estate, 
the  court  said;  "It  Is  clear  that  tUose  only 
can  take  who  were  in  esse  at  tbe  time  when 
the  contingency  happened  and  the  estate  fell 
Into  possession.  That  did  not  occur  until 
after  the  death  of  Margaret  Buck.  She 
could  not,  therefore,  be  heir,  or  take  or  trans- 
mit any  Interest  In  the  estate  by  will  or  oth- 
erwise." But  that  does  uot  reach  the  ques- 
tion In  this  case.  The  rule  Is  that  only  the 
heirs  of  the  contingent  remainderman  who 
are  In  esse  when  the  contingency  happens  and 
the  estate  falls  Into  possession  can  take,  and, 
as  Margaret  Buck  was  not  then  In  esse,  she 
was  not  an  heir,  and,  of  course,  she  could  not 
take  or  transmit  any  Interest  in  the  estate 
by  will  or  otherwise,  but  that  does  not  affect 
the  other  rule  that  an  estate  which  Is  trans- 
missible Is  devisable.  That  clearly  means 
devisable  by  the  designated  remainderman, 
and  It  does  not  mean  that  It  la  devisable  after 
the  contingency  happens,  for  then  It  Is  no 
longer  a  remainder,  but  has  become  the  ab- 
solute property  of  the  remainderman,  unless, 
of  course,  there  be  some  other  provision  in 
the  instrument  creating  It  which  may  affect 
It.  Judge  Grason  delivered  the  opinion  In 
Buck  V.  Lnntz,  and  sat  In  Hambleton  v.  Dar- 
rlngton, and  Judges  Bartol,  Miller,  and  Alvey 
sat  In  both  cases.  Sorely,  if  they  had  intend- 
ed to  overrule  Hambleton  t.  Darrlngton,  they 
wonld  have  said  so. 

In  DemUl  t.  Reld.  71  Md.  175, 17  AO.  1014, 
the  testator  devised  real  estate  to  his  son 
in  trust;  tor  the  use  and  benefit  of  his 


grandson  for  Ilf^  and  from  and  after  the  de- 
cease of  the  grandson,  then  In  trust  for  the 
child  or  children  of  the  grandson,  if  be  left 
any.  but,  If  be  died  without  leaving  a  de- 
scendant, or  if  he  left  descendants  who  sub- 
sequently died  under  lawful  age  and  wltboot 
issue,  then  to  the  children  of  the  testator's 
son.  The  court  held  that  the  will  "created  a 
ccmtlngeDt  reminder,  wltii  a  double  amtect, 
and  not  an  exeeotary  derlse,"  and  **wbere 
there  Is  an  nltfmato  limitation  upon  a  con- 
tingency to  a  class  of  persons  plainly  de- 
scribed, and  there  are  persons  answering  the 
descriptl(m  In  esse  when  tbe  contingency 
happens,  they  alone  can  take."  Tb»  testa- 
tor died  in  1860,  the  grandson  died  in  1863. 
without  leaving  issue,  and  the  son  had  died 
In  188T.  The  son  had  six  children,  tiiree  of 
whom  were  Uvlng  at  the  time  the  case  was 
heard.  One  died  in  1875,  Intestete  and  leav- 
ing no  descendants.  Another  died  In  tbe 
lifetime  of  her  ftither,  leaving  an  only  child 
who  also  died  In  the  lifetime  of  the  father, 
leaving  no  issue,  and  anoth«  died  in  1S74. 
leaving  four  daughtvs  who  were  sttll  living. 
The  question  was  whether  those  foor  daugh- 
ters took  the  interest  which  tlieir  mother 
would  have  taken  had  she  survived  the  life 
tenant,  or  did  it  all  go  to  the  three  children 
of  the  son  who  did  survive  the  life  tenant? 
The  court  said:  "As  a  general  rule,  a  con- 
tingent remainder  of  Inheritance  is  trans- 
missible to  the  heirs  of  the  person  to  whom 
It  Is  limited,  if  such  person  chance  to  die  be- 
fore the  contingency  happens" — referring  lo 
Feame,  3^.  Judge  Miller  then  quoted  from 
4  Kent's  Com.  261,  that  "It  Is  settied  that  all 
contingent  estates  of  Inheritance,  as  well  as 
springing  and  executory  uses,  and  possibili- 
ties coupled  with  an  Interest,  where  the  per- 
son to  take  is  certain,  are  transmissible  by 
descent,  and  are  devisable  and  assignable." 
The  court  referred  to  the  fact  that  the  doc- 
trine was  vigorously  criticised  by  Mr.  Bing- 
ham In  his  book  on  descents,  but  said  it  had 
been  recognized  by  this  court  in  several 
cases  by  which  the  court  felt  bonnd,  and 
added:  "The  rule  by  its  terms  applies  where 
the  person  to  take  is  certain — that  is,  where 
an  Individual  is  named  or  definitely  describ- 
ed as  the  party  to  take  when  the  contingency 
happens — and  of  this  the  case  of  Hambleton 
V.  Darrlngton,  S6  Md.  436,  affords  an  Ulnstra- 
tion.  Of  like  character  are  the  other  Mary- 
land cases  to  which  reference  baa  been 
made.  Snively  v.  Beavens  et  al.,  l  Md.  20S; 
Buck  r.  Lantz,  49  Md.  444."  The  conrt  then 
put  this  Inquiry,  "Now  does  this  mle  apply 
to  a  case  where  there  Is  a  limitation  by  way 
of  contingent  remainder  to  children  as  a 
class,  and  where  there  are  those  of  tbe  claas 
answering  the  description,  and  capable  of 
taking  at  the  time  tbe  craitingeni^  happens 
and  the  estate  arises  and  becomes  rested?" 
and  held  tiut  the  expression  "'cbildren  of 
tlie  testator's  son'  did  not  Include  the  Issne 
of  a  child  In  being  at  the  death  of  the  tea- 
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tator,  bat  who  died  before  the  happeolng  of 
the  contingency."  This  case,  therefore,  clear- 
ly recognized  the  rale  that  where  the  person 
to  take  Is  certain,  contingent  estates  of  In- 
heritance, as  well  as  springing  and  execu- 
tory uses,  etc.,  are  transmissible  by  descent, 
and  are  devisable  and  assignable,  and  that, 
too.  In  a  case  In  which  It  was  considering  a 
win  which  created  a  contingent  remainder 
with  a  donble  aspect — where  there  were 
"two  contingent  fees  not  limited  to  take  ef- 
fect the  one  upon  or  after  the  other,  but  the 
one  to  take  effect  to  the  entire  exclusion  of 
the  other,  and  the  falling  out  of  the  con- 
tingency is  to  decide  which  of  the  two  is 
to  take  effect"  It  further  clearly  recognized 
the  distinction  between  a  case  where  an  in- 
dividual la  named,  or  definitely  described  as 
the  party  to  take,  and  one  where  there  Is  a 
limitation  to  a  class,  and  It  also  demonstrat- 
ed that  Hambleton  t.  Darrlngton  was  not 
OTerrnled  by  Buck  r.  I<antz  by  citing  It  as 
an  illustration  of  the  rule  above  stated,  and 
also  citing  Buck  t.  Lantz.  The  case  of  Lar- 
mour  T.  Rich,  71  Md.  369, 18  Atl,  702,  throws 
no  light  on  the  subject  The  court  held  that 
by  the  terms  of  ttiat  will  the  remainder 
given  to  the  children  of  the  testator's  daugh- 
ter did  not  vest  until  the  death  of  the  par- 
ent In  Reid  v.  Walbach,  75  Md.  217,  23 
Atl.  472,  it  was  again  said,  "Contingent  es- 
tates of  Inheritance  will  pass  by  descent  and 
are  also  devisable" — citing  Spence  v.  Rob- 
Ins,  6  Gill  &  J.  513,  26  Am.  Dec.  587,  and 
Hambleton  v.  Darrlngton,  supra.  Nor  does 
Garrison  v.  HUl,  79  Md.  75,  28  Atl.  1062,  47 
Am.  St  Rep.  363,  affect  the  question.  There, 
as  In  Buck  v.  Lantz,  the  will  under  discus- 
sion was  that  of  the  life  tenant,  and  not  of 
the  contingent  remainderman.  As  the  re- 
mainderman died  before  the  contingency 
happened,  without  leaving  a  wlU,  under  the 
rule  above  referred  to,  only  such  heirs  could 
take  as  were  In  esse  when  the  contingency 
happened,  and,  as  it  happened  at  the  time 
of  the  death  of  the  testatrix,  of  course  she 
was  not  an  heir,  and  she  could  not  dispose 
of  the  remainder  by  her  wlil.  The  rule 
which  declares  that  contingent  estates  of  In- 
heritance will  pass  by  descent  and  are  also 
devisable  (which  Is  again  announced  In  Gar- 
rison r.  Hill)  means  that  they  are  devisable 
by  the  contingent  remainderman,  as  we  have 
seen,  but  of  course,  his  will  does  not  take 
eCFect  on  such  remainder  until  the  happen- 
ing of  the  contingency.  If  it  does  happen, 
and  he  has  willed  It  then  bis  devisee  takes 
the  interest  he  would  have  had  if  he  had 
been  then  llvli^.  That  is  clearly  the  mean- 
ing of  the  cases  on  the  subject 

Great  reliance  is  placed  by  the  appellees 
on  Lee  v.  O'Donnell,  95  Md.  538,  62  Atl. 
979,  and  It  Is  contended  that  It  overruled 
Hambleton  v.  Darrlngton.  In  the  first  place, 
it  might  be  said  tb&t  this  conrt  would  not 
Intentionally  overrule  a  case,  especially  one 
wbich  would  affect  titles  to  property,  with- 
out even  mentioning  It,  but  Ihen  waa  not 


only  no  such  intention,  bat  In  our  Judgment 
It  does  not  In  any  way  have  such  effect 
After  stating  the  facts  fully,  and  the  conten- 
tion of  the  widow  and  administratrix  of 
Louis  Courtney  O'Donnell,  who  was  one  of 
three  grandchildren  named  by' the  testator  as 
contingent  remaindermen,  the  court  said: 
"The  obvious  answer  to  this  contention  Is 
that  according  to  the  clearly  expressed  Inten- 
tion of  the  testator,  the  estate  did  not  vest, 
or  become  the  property  of  Lools  Courtney 
O'Donnell,  her  husband,  who  died  Intestate 
on  May  27,  1885,  untU  the  death  of  the  life 
tenant,  Oliver  O'Donnell,  who  did  not  die 
until  the  15th  of  November,  1901."  Then, 
after  quoting  the  part  of  the  will  which  made 
the  trust  for  the  benefit  of  his  grandson,  Oli- 
ver O'Donnell,  during  his  life,  and  referring 
to  the  provision  for  the  remainder  which 
began  by  saying,  "and  from  and  Immediately 
after  the  decease  of  my  said  grandson.  Oli- 
ver O'Donnell,  In  trust"  etc.,  the  opinion  pro- 
ceeded: "Here  the  use  of  the  words  'from 
and  immediately  after  the  death,'  taken  In 
connection  with  the  other  parts  of  the  will, 
fixed  the  period  or  point  of  time  with  reason- 
able certainty  at  which  the  estate  should  vest 
and  become  the  property  of  his  other  grand- 
children. The  testator  plainly  states  the  con- 
tingency which  shall  first  happen  before  the 
property  should  take  effect  and  vest  In  the 
grandchildren  named  In  the  will,  and  that 
was  the  death  of  Oliver  O'Donnell,  without 
Issue.  The  husband  of  the  appellant,  Nina 
O'Donnell,  havhig  died  in  the  lifetime  of  the 
life  tenant  before  the  time  fixed  for  the  con- 
tingent remainder  to  vest  In  him  (she)  is 
not  therefore  entitled  to  share  In  the  dis- 
tribution of  his  property  under  the  l€th  ar- 
ticle of  the  will,  either  In  her  right  as  widow 
or  as  his  administratrix" — citing  Larmour  v. 
Rich,  71  Md.  384,  18  Atl.  702,  Cox  v.  Handy, 
78  Md.  108,  27  Atl.  227,  501,  and  Nowland  v. 
Welch,  88  Md.  51,  40  Atl.  875.  The  court 
then  considered  the  remaining  question, 
whether  trust  created  by  the  will  determined 
at  the  death  of  the  life  tenant  It  Is  obvious 
that  the  opinion  was  based  on  the  construc- 
tion of  the  win,  which  the  court  held  showed 
the  Intention  of  the  testator  to  be  that  the 
contingent  remainderman  should  not  take 
until  after  the  death  of  the  life  tenant — re- 
lying on  the  language  quoted  above,  taken 
In  connection  with  other  parts  of  the  will. 

There  Is  another  part  of  the  will  that 
strongly  sustains  the  conclusion  reached.  It 
is  that  part  which  jK'Ovlded  that  In  the 
event  of  the  death  of  any  of  the  three  grand- 
children under  21  years  of  age  and  without 
issue,  the  "share  of  him  or  her  ot  them  so 
dying  shall  go  to  and  become  the  pn^erty 
of  the  survivors  or  survivor  of  them  abso- 
lutely" etc.,  and  in  case  all  three  of  them 
died  under  21  and  without  leaving  Issue,  then 
the  will  provided  that  the  said  share  "shall 
go  to  and  become  the  estate  and  property  of 
all  my  other  children  then  living  and  all 
the  descendants  or  descendant  tben  living 
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of  sncb  of  them  as  may  be  then  dead,"  etc. 
It  was  therefore  Impossible  to  tell  until  the 
death  of  the  life  tenant  who  was  to  take — 
consequently  the  person  to  take  was  not 
certain,  and  hence  the  role  as  announced 
In  Hambletou  t.  Darrlngton  and  followed 
In  DemUl  t.  Reld  and  other  cases  did  not 
apply.  That  was  sufficient  to  prevent  the 
widow  and  administratrix  from  being  en- 
titled to  share  in  the  interest  which  would 
hare  gone  to  Louis  Courtney  O'DouneH,  if 
he  had  been  living  at  .the  death  of  the  life 
toiant.  Then,  again,  Louis  Courtney  O'Don- 
nell  did  not  make  a  will,  and  hence,  as  decid- 
ed In  Buck  T.  Lantz,  only  such  as  were  his 
heirs  In  esse  at  the  time  of  the  happening 
of  the  contingency  could  take.  His  daughter, 
Louisa  Courtney  O'Donnell,  was  his  only 
heir,  and,  as  such,  she  did  take  what  ber 
father  would  bare  taken  If  be  had  survlT- 
ed  Oliver  O'Donnell.  There  Is  certainly  noth- 
ing In  Rellly  t.  Brlstow,  105  Md.  826,  66  Atl. 
262,  which  In  any  way  conflicts  with  what 
we  hare  said,  or  that  can  be  said  to  sustain 
the  constmctlon  placed  on  I^e  t.  O'Donnell 
by  the  appellees.  On  the  contrary,  it  tends 
to  sustain  the  position  contended  for  by  the 
appellants,  although  it  is  not  necessary  to 
now  determine  whether  It  went  to  the  ex< 
tent  the  appellants  contend  for  It. 

We  have  thus  at  snch  great  length  review- 
ed many  of  oar  own  decisions  because  there 
seemed  to  be  some  misapprehension  as  to  the 
law  on  the  aabject  before  us  in  this  state. 
Our  conclusKms  are  that  Hambleton  t.  Dar- 
rlngton  has  not  been  orerruled  by  this  court, 
and  that  Robert  A.  Fisher  took  a  transmis- 
sible and  devisable  estate  under  the  will 
of  his  father  as  the  person  to  take  was  cer- 
tain, and  there  was  nothing  In  the  will  of 
James  L  Fisher  which  Indicated  his'  Inten- 
tion that  snch  Interest  or  right  as  a  con- 
tin  gent  r^alnderman  may  have  before  the 
happening  of  the  contingency  should  be  post- 
iwned  until  the  death  of  the  life  tenant  It 
is  proper  to  add  that  the  whole  will  Is  not 
before  us,  but  we  assume  that.  If  there  had 
been  anything  In  It  affecting  the  question, 
It  would  have  been  Inserted  in  the  record. 

We  will  not  further  discuss  authorities 
outside  of  the  state,  but  will  cite  some  not 
already  mentioned,  which  more  or  less  re- 
flect upon  the  questions  before  us.  2  Wash, 
on  Real  Prop.  (6th  Ed.)  I  1657:  2  Minor's 
Ivat  861;  2  Williams  on  Executors,  888,  889; 
Plnbory  v.  Elkln.  1  P.  WUllams,  664;  Peck 
T.  Parrott,  1  Yes.  Sr.  236;  Robertson  v. 
Fleming,  67  N.  C.  887;  Heard  v.  Read, 
168  Mas&  216.  47  N.  B.  778;  Lorlng  T.  Ar- 
nold. 15  B.  L  428,  8  Atl.  385;  Chess'  Ap- 
peal. 87  Pa.  362,  80  Am.  Rep.  861;  Hennessy 
V.  Fattoson,  85  N.  Y.  91;  Dunn  v.  Sargent, 
101  Mass.  338:  Collins  v.  Smith,  105  Ga. 
525,  81  S.  E.  44f>.  In  this  last  case  a  number 
of  authorities  are  cited. 

2.  The  next  question  Is  whether  the  lan- 
guage used  in  the  will  of  Robert  A.  Fisher 
was  sufficient  to,  and  did,  Include  this  re- 


mainder. Atter  giving  to  Ui  wlfb  certain 
household  furniture  and  plat^  he  made  this 
bequest:  "I  give,  devise  and  bequeath  unto 
my  brotber.  Richard  D.  Fisher*  all  the  rest 
and  residue  of  my  estate,  real,  p^sonaU 
and  mixed,  of  which  I  may  die  possessed,  la 
trust."  etc.  That  expression  was  certain- 
ly broad  enough  to  Include  all  that  be  could 
devise  and  bequeath,  unless  the  words  "of 
which  I  msy  die  possessed"  so  qnallfy  the 
rest  of  the  clause  as  to  prevut  this  remain- 
der from  passing.  There  Is  aothlng  else  tn 
the  will  or  clrcnmstances  anrronndlng  It 
which  would  Indicate  an  Intention  on  the 
part  of  the  testator  to  die  Intestate  as  to 
any  property  he  could  devise  or  beqneath, 
but  the  contrary  la  manifested.  It  was  Kild 
in  Bamum  v.  Bamum,  42  Md.  311:  "There 
is  always  a  strong  disposition  In  tiie  courts 
to  construe  a  residuary  clause  so  as  to  pre- 
vent an  intestacy  with  regard  to  any  part 
of  the  testator's  estate,  unless  there  Is  an 
apparent  Intentton  to  the  contrary."  And 
the  court  referred  to  Sir  William  Granfs 
statement  tliat  **lt  mast  be  a  very  peculiar 
case  Indeed  In  which  there  can  at  once  be 
a  residuary  clause  and  a  partial  Intesta- 
cy, unlos  some  part  of  the  residue  be  not 
well  givoi."  In  Dnlany  v.  Mlddleton,  72 
Md.  76.  19  Atl.  146,  Judge  Alvey  quoted 
from  Booth  t.  Booth,  4  Yes.  407,  that  "every 
Intendment  is  to  be  made  against  holding 
a  man  to  die  Intestate,  who  sits  down  to  dis- 
pose of  the  reeldne  of  his  pn^kerty.**  As  In- 
dicating the  extent  to  which  this  court  has 
gone,  even  when  the  testator  iUA  not  know 
he  had  the  property  whl(A  was  involved,  see 
Stanard  v.  Barnnm,  51  Md.  451.  Dalrymple 
V.  Gamble.  68  Md.  523, 18  Ati,  156.  and  Lind- 
say T.  Wilson.  103  Md.  262,  63  AtL  666,  2 
L.  B.  A.  (N.  S.)  408. 

A  numbw  of  coses  reflecting  upon  the 
meaning  of  the  term  "of  whidi  I  may  die 
possessed"  can  be  found  in  the  books.  In 
Thomas  v.  Blair,  111  La.  678,  35  Sonth.  811, 
It  was  held  that  the  expressions  "all  my 
property"  and  **all  the  property  I  possess" 
were  equivalent.  In  Brantly  v.  Eee^  68  M. 
C.  332,  "all  the  pnperty  I  now  possess"  was 
held  to  mean  all  that  the  testator  "owned.'* 
and  "therefore  Incduded  estates  In  remalit. 
der."  In  Lorlng  t.  Arnold,  15  B.  L  428,  8 
Atl.  836,  "aU  Interest  and  estate  in  all  real 
estate  in  Rhode  Island"  passed  con- 
tingent remainder.  In  Whitehead  v.  Gib- 
bons, 10  N.  J.  Bq.  250,  *'aU  the  rest  and  res- 
idue of  my  estate,  real,  personal  and  mixed, 
wherever  It  may  be  situated  or  found  that 
I  may  die  possessed  of."  ete.,  held  to  embrace 
everything  that  the  testator  had  a  right  to- 
dliV>ose  of  not  specifically  devised  or  be- 
queathed. In  Laughlln  v.  Norcross,  97  Me. 
33,  63  Atl.  834,  by  "all  the  estate,  real,  per- 
sonal and  mixed,  wherever  found,  and  how- 
ever situated,  whereof  I  die  seised  and  pos- 
sessed," It  was  held  that  "the  testator  evi- 
dently meant  to  Include  all  kinds  of  rigtata 
that  were  transmissible."  See,  also,  Cruger 
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T.  Heyvard,  2  Desans.  (S.  O.)  ^2;  Heard 
T.  Bead,  169  Maaa.  216,  47  N.  E.  778;  Col- 
lina  T.  Smith,  10ft  Gft.  S26, 81  S.  E.  449;  Wood- 
man T.  Woodman,  89  Me.  128,  85  AXL  1037  ; 
Davenport  v.  Coltman,  9  M.  ft  W.  4Mi  Hem- 
ingway T.  Hemingway,  22  Conn.  472.  And 
In  Beilly  t.  Brlstow,  anpra,  the  estates  of 
Annie  H.  Qrlffln  and  Frederick  H.  Grlffln 
were  not  only  vested  In  possession,  but  such 
Interests  as  they  might  have  from  their 
tether's  estate  d^nded  entlr^y  upon  a  con- 
tingency which  had  not  yet  been  determined 
when  that  case  was  heard,  but  this  court 
held  that  their  wills  would  each  pass  either 
a  third  of  the  whole  or  a  third  of  the  two- 
thirds  under  discussion.  Frederick's  will 
was,  "I  devise  and  bequeath  my  estate,  real 
and  personal,"  but  his  alster's  was  "I  give. 
Revise  and  bequeath  all  of  my  property  of 
wtaatevra'  kind  I  am  possessed,  real,  personal 
or  mixed,"  and  whether  their  father  died  in- 
testate as  to  any  part  of  the  remainder  de- 
pended upon  the  contingency  whether  his 
three  chlldroi  left  children.  We  are,  then, 
of  the  opinion  that  the  expression  "of  which 
I  may  die  possessed"  did  not  limit  the  broad 
language  of  the  testator  used  in  that  clause. 
Nor  do  we  think  that  the  rest  of  the  will  in- 
dicates an  intention  not  to  iuclude  such  an 
Interest  as  this.  Several  years  before  his 
death  the  testator  had  reason  to  believe  that 
lie  would  get  the  benefit  of  Mrs.  Green's 
share,  as  he  was  presumably  familiar  with 
the  terms  of  his  father's  will,  and,  as  he 
-was  making  provision  for  his  wife  and  any 
child  or  children  that  he  might  leave,  there 
Is  every  reason  to  believe  he  intended  to  In- 
clude everything  he  could  dispose  of  by 
will.  The  mere  authority  given  the  trustee 
to  "Invest"  his  property,  with  power  to 
change  said  Investments,  cannot  be  held  to 
mean  that  he  intended  to  exclude  this  re- 
mainder, because  that  could  not  in  Its  then 
condition  be  invested  by  the  trustee.  The 
trust  might  have  lasted  years  after  the  con- 
tingency happened. 

We  will  reverse  the  decree,  but  will  order 
the  costs  above  and  below  to  be  paid  out 
of  the  fund,  as  both  sides  have  requested 
that  to  he  done,  whatever  our  conclusion 
might  be. 

Decree  reversed,  and  cause  remanded  In 
order  that  a*  decree  may  tw  passed  in  accord* 
nnce  with  this  opinion,  the  costs,  above  and 
"below,  to  be  paid  out  of  the  fund  remain- 
ing In  the  hands  of  the  Safe  Deposit  ft  Trust 
Company  of  Baltimore,  aabatltated  trustee. 


llIABTIiAND,  D.  &  V.  BT.  CO.  v.  BROWN. 
<Conrt  of  Appeals  of  Maryland.  Jan.  32,  1909.) 
1.  Wmressss  (8  248*)  ~  Examination  —  Ri- 

SIK>N6IVENE8S  OF  ANSWEBS, 

Where  a  locomotive  eogineer,  who  bad  bad 
no  training  as  a  mechanical  engineer  experi- 
enced in  the  construction  of  locomotives,  was 


asked  to  describe  the  type  of  a  locomotive,  his 
answer,  "I  cannot  exactly  tell  what  type  she 
was ;  the  only  thing  I  can  tell  you  is  that  she 
was  old  and  worn  out  when  they  [the  railroad 
company]  got  her" — was  fairly  responsive  to 
the  question,  importing  that  the  eoglne  was  oC 
an  old  type. 

[EM.  Note.— For  other  eases,  see  Witoesses, 
Dec.  Dig.  i  248.*] 

2.  Appeal  and  Ebbob  (S  1052*}— 'Review— 
Harmless  Ebbob  —  Unbesponsivb  Answeb 
oj  WrrNBsa. 

The  answer  was  not  prejudicial  to  defend- 
ant, where  the  next  witness,  an  employe  of  de- 
fendant, testified  without  objection  that  the  en- 
gine was  an  old  one,  of  about  the  type  used  on 
a  certain  railroad  many  years  ago. 

[Ed.  Note.— For  other  cases,  sea  A^eal  and 
Error,  Dec.  Dig.  {  1062.*] 

3.  Dauaobs  (S  178*)— AdmissibiIiITT  or  Eiv- 
IDKNCB— Loss  OP  Eabnino  Oafacitt. 

In  a  personal  injury  action,  where  plaintiff 
bad  testified  that  in  consequence  of  his  injuries 
be  was  unable  to  pursue  bis  former  occupation, 
or  to  perform  as  hard  work  as  before,  evidence 
of  wbat  Income  he  had  been  able  to  earn  and 
bad  received  since  the  injur;,  and  wbat  work  be 
liad  been  able  to  do,  was  admissible  to  show  the 
effect  of  his  injury  on  his  earning  capacity. 

[Ed.  Note.— For  other  cases,  see  Damagss, 
Cent.  Dig.  I  490;  Dec.  Dig.  |  173.*] 

4.  Master  and  Sebvart  (S  270*)— Injtjbies  to 
Sebvant  —  AniussiBiLiTr  or  Evidence  — 

CUBTOU. 

In  an  action  by  a  locomotive  engineer 
against  a  railroad  company  for  injuries  caused 
by  a  collision  of  his  engine  with  a  wild  en- 
gine, which  escaped  while  left  standing  on  a 
side  track  with  steam  up,  evidence  of  the  custom 
at  that  place  as  to  caring  for  engines  when 
brought  in  and  not  in  actual  service  was  inad- 
missible, since  the  custom  would  only  be  that  oC 
defendant,  which  might  be  either  careful  or  neg- 
ligenL 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  270.*] 

5.  aiASTEB  AND  SeBVATTT  rt  205*)— ASSUMP- 
TION or  Risk— Masixb's  Ihdxvidtjai.  Meih- 

ODS. 

A  servant  does  not  assume  the  risk  attend- 
ing the  work  aa  conducted  in  accordance  with 
his  master's  individual  methods,  but  only  those 
risks  whldi  cannot  he  obviated  by  the  es«eise 
of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  8  205.*] 

6.  Customs  and  Usaqks  (S  5*)— Requisites— 
Genebalitt. 

To  make  a  standard  test  of  dutr  as  to  car- 
ing for  live  locomotives  left  standing  on  side 
tracks  when  not  In  actual  service  by  showing 
the  custom  among  railroad  companies,  a  senem 
custom  prevailing  among  weli-eondneted  rail- 
roads must  be  shown. 

[Ed.  Note.— For  other  caBes,  see  Customs  and 
Usages,  Cent.  Dig.  8  4 ;  Dec  Dig.  8  5.*] 

7.  WrrNEssES  (§  240*}— Exahihatxoh— Lead- 
ing Questions. 

Questions  asked  an  engineer  after  he  had 
stated  how  be  had  disposed  of  bis  engine  when 
be  came  in  from  a  certain  run,  whether  it  was 
the  practice  down  there  for  engineers,  when 
they  bring  their  locomotives  in,  to  do  just  what 
be  did  at  that  time,  and  whether  or  not  an  en- 
gineer was  expected  to  report  the  condition  of 
his  enf^ne  if  it  was  In  bad  condition  when  be 
brought  it  In,  were  improper  because  leading. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  8  240.*] 


•For  otlier  eassi  see  sun*  toplo  and  section  NUMBER  In  Dee.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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8.  E^viDEKCB  (S  1S8*)— Secondabt  Evidence. 

The  question  whether  an  engineer  was  ex- 
pected to  report  the  condition  oi  his  engine,  if 
It  was  in  bad  condition  when  he  brought  it  In, 
in  effect  asked  tor  a  rule  of  the  railroad  cran- 
pany,  and  the  beat  erldence  would  have  been 
the  rule  iteeK. 

[Ed.  Note.— Fox  other  cases,  see  Evidence, 
Dec.  Dig.  I  ICS.*] 

9.  Apfeai.  and  Ekbdb  (|  1058*)— Beview— 
Hah:iilesb  Ebbob— Exclusioh  of  Tjcsti- 

UDNY. 

The  exclusion  of  an  answer  to  the  gnes- 
tion  was  not  prejudicial  to  defendant,  where  the 
witness  testified  that  be  received  instructions  to 
report  the  condition  of  the  engine,  and  that  he 
reported  to  the  repair  shop  that  it  was  all  right 
for  service. 

[EU.  Note.~For  other  cases,  see  Appeal  and 
Erro^Cent.  Dig.  4200-4206;  Dec.  Dig. 

10.  EVIDEKOB  (S  53d*)~OPINION  EVIDBNOB— 
EXFEBTO. 

An  assistant  master  mechanic  of  a  railroad, 
familiar  with  tht  constmction  of  a  particular 
locomotive,  having  testified  that  it  was  Id  good 
condition  at  the  ume  of  an  accident  caused  by 
its  running  wild,  was  competent  to  testify  that 
when  its  reverse  bar  was  in  the  center,  as  It 
appeared  to  have  been  left  just  before  the  acci- 
dent, the  locomotive  could  not  move  becaoae 
the  ports  through  which  the  steam  enters  the 
steam  chest  were  closed,  and  the  opening  of  the 
throttle  would  not  open  them. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  639.*} 

11.  WlTWEaSBS  87*)— COMPETBIICT— KNOWL- 

BoGE  or  FAora— Caitbb  of  Accxdbztt. 

In  an  action  against  a  railroad  company 
for  injuries  from  a  wild  engine,  testimony  of 
defendant's  assistant  master  mechanic  as  to 
how  the  accident  occurred  was  properly  exclud- 
ed, where  it  did  not  appear  that  be  had  seen  the 
engine  from  the  time  of  Its  arrival  until  the  ac- 
cident, nor  that  it  was  within  his  sight  when  It 
escaped. 

[Ed.  Note.-— For  other  cases,  see  WStnessGS, 
Cent  Dig.  H  80-87 ;  Dec.  Dig.  §  37.*] 

12.  Tbzal  (I  91*)— Beceftiow  of  Etidbncb— 
STBiKino  Out  TEsruionT— Necessitt  of 

Exception. 

Where  testimony  ia  admitted  without  excep- 
tion, it  cannot  be  stricken  out  at  the  close  of 
the  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  242;  Dec.  Dig.  J  91.*] 

13.  Mabtkb  and  Skbvant  (8  270*)— Injuries 
TO  Servant  —  Evidence  —  Competenct  — 
Physical  Condition. 

A  defect  in  the  working  of  a  locomotive 
throttle,  being  In  its  nature  continuons,  nnless 
repaired,  and  it  being  within  the  power  of  the 
railroad  company  owning  it  to  show  repairs,  if 
any  are  made,  the  court,  in  an  action  against 
a  railroad  company  for  injuries  to  a  servant 
from  an  engine  running  wild,  acted  within  Its 
discretion  in  refusing  to  strike  out  evidence,  ad- 
mitted subject  to  exception,  that  the  throttle  of 
the  engine  causing  the  injury  on  August  6th 
was  in  a  defective  condition  in  the  preceding 
July,  where  defendant  offered  no  evidence  of  re- 
pairs. 

[Ed.  Note.— For  other  cases,  see  Mastet  and 
Servant.  Cent.  Dig.  1  916 ;  Dec.  Dig.  1  270.*] 

14.  Neoliobncb  (8  127*)-— Evidence-Coupe* 
TENCY  —  Conditions  Pbetioub  ob  Subse- 
quent TO  Accident. 

Whether  proposed  proof  of  conditions  prior 
to  the  occurrence  nuder  inouiiy  is  admissible 
does  not  depend  upon  the  time  of  their  exist- 


ence, bnt  npon  their  relevancy  to  the  issue  and 
the  capability  of  explaining  it,  and  its  admissi- 
bility, as  well  as  the  requirement  ol  proof  of  ab* 
Rence  of  intervening  change  in  condltloDB,  rests 
in  the  discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent.  Dig.  8  348 ;  Dec  Dig.  {  127.*] 

15.  Tbial  (§  253*)— Reciubsied  Ihstbuchosb 
— Iqnobino  Issues. 

In  an  action  by  a  locomotive  engineer 
against  the  railroad  cmnpany  for  injnriea  fran 
collision  with  a  wild  engine,  where  the  declara- 
tion embraced  three  counts,  one  charging  negli- 
gence in  selection  and  retention  of  co-emplo]^, 
and  the  others  negligence  in  failing  to  provide 
proper  tools,  etc,  and  to  property  inspect  its 
equipment,  charges  that,  inasmuch  as  the  evi* 
deoce  showed  that  defendant  had  nnployed  com- 
petent employes,  the  verdict  must  be  for  defend- 
ant, were  properly  refused  as  withdrawioK  Uie 
entire  case  from  the  jury,  but  referring  only  to 
a  question  raised  by  the  first  count,  and  ignor- 
ing those  raised  by  the  others. 

[Ed.  Note.— For  oQier  cases,  see  Trial  Cent. 
Dig.  88  6:1^-623 ;  Dec.  Dig,  8  253.*] 

16.  Tbial  (8  191*)— Inbtbuctions— iHYADiwe 
Pbovince  op  Jury. 

In  an  action  by  a  locomotive  engineer 
against  a  railroad  company  for  injoriea  from  a 
collision  with  a  wild  engine  whldi  escaped  from 
a  side  track,  where  there  was  evidence  tending 
to  show  that  the  engine  causing  the  Injury, 
when  placed  on  a  side  track  shortly  before  the 
accident,  was  not  in  godd  condition,  and  it  was 
a  question  for  the  jury  under  uie  evidence 
whether  the  starting  of  the  escaped  ragine  was 
doe  to  defendant's  negligence  either  In  porchas- 
ing  a  defective  engine,  failing  to  inspect  it.  or 
to  watch  it  on  the  side  track,  prayers  asserting 
that  the  engine  when  placed  oa  the  side  trade 
just  before  the  accident  was  in  good  condition, 
and  that  there  was  no  evidence  that  the  engine 
as  it  was  so  placed  was  defective  in  snch  a  way 
that  it  would  start  off,  were  property  Eetosed 
as  assuming  facts  which  were  for  the  jury  to 
find. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  191.*] 

17.  Masteb  and  Servant  (8  286*)- Injueks 
TO  Sebvant— Actions — QuEsnoRa  poe  Jubt 
—Due  Cabe  op  Masteb. 

In  an  action  by  a  locomotive  engineer 
agninst  a  railroad  company  for  injuries  from  a 
collision  with  a  wild  engine,  where  it  appeared 
that  the  engine  had  been  left  on  an  upgraae  side 
track  with  sufficient  steam  up  to  be  able  to  move 
up  the  grade ;  that  a  hoetler  who  acted  as  watch- 
man of  the  engines  had  numerous  other  duties, 
and  there  was  no  evidence  of  any  syatun  of 
rules,  either  for  Inspection  of  enginee  or  for 
their  safe  custody  while  under  steam  on  a  side 
track,  whether  defendant  exercised  due  care  to 

?irevent  the  escape  of  the  engine  was  a  question 
or  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  8  286.*! 

18.  Master  and  Servant  (8  110*)— Injubies 
TO  Servani^FailiJbe  to  Fobnish  Suita- 
ble Appliances. 

If  a  railroad  company  allowed  a  locomotive, 
which  was  unsafe  tfx  the  uses  to  which  it  was 
put  by  the  company,  to  escape  from  a  siding  and 
ma  unmancked  upon  the  main  track,  wliere  it  col- 
lided with  a  train  operated  br  an  employ^  of 
the  company  as  engineer,  and  injured  him  as  a 
direct  result  of  the  company's  negligence,  and 
while  he  was  in  the  exercise  of  due  care,  he  was 
entitled  to  recover  for  his  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  HO.*] 
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19.  Mabtxb  and  Sebtaitt  (S  101*)— Injubies 
TO  Sebvani^Liabiutt  ot  Mabisb. 

A  lailroed  company  ia  not  an  insurer  ot 
tlie  livee  or  limbs  of  its  unplo^tet  but  is  only 
bound  to  exerdae  ordinary  care  for  their  protec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  1 186;  Dec.  Dig.  «  101.*] 

20.  Tbial  (I  253*)— iNaTBUcnons— Pbatebs— 
lonoBHTo  Ibsubs. 

Id  an  actioD  by  a  looomotlTe  engineer 
against  a  railroad  company  for  injnries  from  a 
colIisioQ  with  a  Tvild  engine,  where  a  defect  in 
the  engine  was  alleged  as  a  possible  cause  of  its 
escaping,  a  prayer  if  the  Jury  find  that  the  es- 
caped engine  was  standing  on  the  aiding  in 
charge  of  defendant's  employte,  and  ran  away 
by  reason  of  the  neglect  or  carelessness  of  the 
employ^B,  defradant  should  recover,  was  proper- 
ly iKusad  as  ignoring  the  allegad  dsfaet  in  the 
engine. 

[Ed.  Note.— For  other  cases,  see  TriaL  Dec. 
Diis.  I  253.*] 

21.  Masteb  and  Sbbvaht  (I  208*)— Injubibs 
TO  Sebvaht— Actions— Fbatebs— Mislead- 
ing Requests. 

A  prayer  that  a  master  is  bound  to  ase  rea- 
sonable care  to  procure  sonnd  machinery  and  ap- 
pliances for  his  employes,  but  is  not  hound  to 
keep  such  machinery  and  appliances  free  from 
defects,  was  properly  refused  as  misleading,  as 
ignoring  the  nondelegable  dnty  to  provide  aafe 
tools  and  equipment. 

[Ed.  Note.— For  otiier  case*,  see  Master  and 
Servant,  Dea  Dig.  |  298.*] 

22.  Tbial  (|  260*)— Bi^tniffnED  Inbtbuctionb 
— Pbatebb  Eubbaobd  in  Ohaboes  Given. 

A  prayer  fully  covered  by  a  ^arge  given 
is  properly  refused. 

[Ed.  Note.— For  other  casen,  see  Trial,  Cent. 
Dig.  {S  651-^9;  Dec  Dig.  8  260.*] 

2H.  Tbial  (S  253*)— Requested  Instbuctions 

— iGNOBiNQ  Evidence. 

In  an  action  by  a  locomotive  engineer 
against  a  railroad  company  for  injnries  from 
a  coUliiui  with  an  escaped  locranotiTe,  wliere 
there  was  evidence  tending  to  show  that  a  de- 
fective throttle  was  the  cause  of  the  escaiw,  a 
prayer  that  if  an  employ^  of  the  company  plac- 
ed the  escaped  engine  on  a  idding,  chocking  its 
wheels,  closing  Its  throttle  valve,  eta,  and  leav- 
ing it  In  charge  of  two  hostler*,  on  an  niwrade, 
and  It  could  get  onto  the  main  track  only  by 
rnnning  through  two  switches,  defendant  should 
recover,  unless  sufficient  hostlers  were  not  sup- 
plied to  watch  the  engine,  was  properly  refusra 
as  ignoring  evidence  of  the  defective  throttle,  as 
well  as  the  theory  of  the  application  of  external 
force  starting  the  engine. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  253.*] 

24.  Mastbb  and  Sebtant  (8  295*)— Injubibs 

TO  ItaBrAHT—AcnoNB— Pbatebb. 

In  an  action  b^  a  railway  engineer  fbr  in- 
juries from  a  collision  with  an  escaped  engine, 
a  prayer  that  if  plaintiff  while  in  defendant's 
employ  had  run  the  engine  whidi  escaped,  and 
discovered  that  it  was  defective  (tbe  throttle 
bar  bdng  worn  so  that  It  opened  when  tbe 
hand  was  removed),  and  notwithstanding  such 
discovery  he  remained  in  the  employ,  and  was 
subsequeDtly  injured  by  the  engine  which  ran 
away  oecause  of  the  defect,  be  could  not  recov- 
er, was  properly  refused,  since  he  could  well  as- 
«nme  that  such  a  patent  defect  would  be  dis- 
covered under  any  reasonable  system  of  inspec> 
tloD,  and  be  promptly  remedied. 

[Ed.  Note.— For  other  cases,  see  Master  and 
fiervant.  Cent  Dig.  U  1108-1179;  Dea  Dig.  | 
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Appeal  from  Baltimore  Court  of  Gonuncm 
Pleas;  George  M.  Sharp,  Judge. 

Personal  Injury  action  by  James  H.  Brown 
against  the  Maryland,  Delaware  &  Virginia 
Railway  Company.  Judgment  for  plaintiff, 
and  deffmdant  appeals.  A£&rmed. 

Plaintiff  off^ed  the  following  prsLjets: 
"(2)  The  jury  are  Instructed  that  it  is.  the 
duty  of  the  employw  to  use  due  and  reason- 
able dUlgence,  having  respect  to  the  nature 
of  the  service  of  the  employed,  to  provide 
snltaUe  appliances  and  Instrum^talltlea 
Cot  doing  the  irork.  And  If  the  jury  find 
from  the  evidence  that  at  the  time  of  the 
accident  and  Injury  to  the  plaintiff,  he  was 
In  tbe  service  of  the  defendant  as  a  locomo- 
tive engineer,  driving  a  locomotive  to  which 
a  train  of  cars  vras  attached  from  Rehoboth 
Beach,  Del.,  to  Love  Point,  Md.,  and  whilst 
so  engaged  on  tbe  6th  day  of  August,  1905, 
a  collision  occurred  betwe^  said  engine,  so 
driven  by  the  plaintiff  and  another  engine 
unmanned,  the  property  of  the  defendant, 
and  running  wild  on  the  same  track  on 
which  the  plaintiff  was  operating  bis  engine, 
and  that  by  reason  of  such  colllslou  the 
plaintiff  was  injured,  and  that  such  collision 
occurred  because  said  runaway  engine  was 
unsafe  and  unfit  for  the  uses  and  purposes 
to  which  It  was  applied  by  tbe  defendant 
imder  all  the  evidence  In  this  case,  then  If 
the  Jury  further  find  that  the  plaintiff  was 
without  negligence  or  want  of  care  on  hts 
part  In  the  premises  directly  contributing  to 
the  happening  of  the  accident  and  injury,  and 
that  such  accident  and  injury  to  the  plaintiff 
was  directly  caused  by  the  negligence  and 
want  of  care  In  the  premises  of  the  defend- 
ant, the  plaintiff  Is  entitled  to  recover." 
Granted. 

"(3)  If  the  Jury  shall  find  a  verdict  for 
the  plaintiff,  then  In  estimating  tbe  damages 
they  are  to  consider  his  health  aud  condi- 
tion before  the  Injury  complained  of,  as  com- 
pared with  his  present  condition  In  conse- 
quence of  said  injury,  and  how  far,  if  at  all. 
It  Is  calculated  to  disable  him  from  engaging 
iu  those  employments  for  which.  In  the  ab- 
sence of  such  injury,  be  would  have  been 
qualified,  and  also  the  physical  and  mental 
suffering,  If  any,  to  which  he  was  subjected 
by  reason  of  said  Injury,  and  to  allow  him 
such  damages  as  In  the  opinion  of  the  Jury 
will  be  a  fair  and  Just  compensatlou  for  the 
Injury  which  he  has  sustained."  Granted. 

Defendant  offwed  the  following  prayers: 
"(1)  The  defendant  prays  the  court  to  In- 
struct the  jury  that  there  Is  no  evidence  In 
this  case  legally  snfflclent  to  show  that  the 
defendant  failed  In  any  legal  duty  owliig  by 
the  defendant  to  the  plaintiff,  and  that 
therefore,  under  the  pleadings  and  evidence, 
their  verdict  must  be  for  the  defendant" 
Refused. 

"(2)  The  defendant  prays  the  court  to  In- 
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stmct  tbe  Jnrx  llutt  there  Is  no  erldence  In 
this  case  legally  snfflcient  to  entitle  tbe 
plaintiff  to  reeorer,  and  that  thwefore  uaiet 
fbe  pleadings  and  evidence  herein  the  rer- 
dlct  must  be  for  the  defendant"  Refused. 

"(3}  The  defendant  pray*  tbt  comrt  to  In- 
struct the  Jury  that  if  they  find  that  Ibe  lo- 
comotlTe  called  in  the  testimony  'ninaway 
locomotire'  was  standing  on  tbe  siding  on 
the  day  the  Injuries  were  sustained  by  the 
plaintiff,  as  testified  to  by  tbe  defendant's 
witnesses,  and  that  the  said  locomotive  was 
in  charge  of  tbe  defendant's  employes,  as 
testified  to  by  tbe  defendant's  witnesses,  and 
that  tbe  said  locomotive  ran  away,  and  that 
tiie  said  running  away  was  occasioned  by 
the  neglect  or  carelessness  on  the  part  of 
those  placed  In  charge  of  the  same  by  the  de* 
fendant,  then  their  verdict  must  be  for  tbe 
defendant"  Refused. 

"(4)  The  defendant  prays  the  court  to  in- 
struct tbe  jury  tbat  If  tbey  shall  find  that 
tbe  plaintiff  was  la  the  employ  of  tbe  de- 
fendant In  July,  1905,  as  engineer,  and  that 
as  such  engineer  he  ran  engine  No.  1,  as 
testlSed  to  by  blm,  and  that  in  running  satd 
engine  he  discovered  tbat  she  was  defective 
In  the  manner  testified  to  by  him,  and  tbat, 
notwithstanding  such  discovery,  be  remain- 
ed In  the  employ  of  the  defendant  nntll  Au- 
gust 6,  1905,  and  that  on  said  last-mentioned 
day  he  was  Injured  In  tbe  manner  testified  to 
by  tbe  plaintiff  and  bis  witnesses;  that 
ei^ne  No.  1  ran  away  by  reason  of  tbe  de- 
fect aforesaid — tbe  plaintiff  Is  not  entitled 
to  recover  under  the  pleadings  and  evidence, 
and  tiielr  verdict  must  be  for  the  defend- 
ant" Refused. 

"(5)  Tbe  defendant  prays  the  court  to  in- 
struct tbe  Jury  that  If  they  shall  find  that 
on  August  6,  1005,  the  plaintiff  was  In  tbe 
employ  of  the  defendant  In  tbe  capacity  of 
engineer,  and  tbat  late  in  the  afternoon  of 
said  day  was  bringing,  In  said  capacity,  one 
of  the  defendant's  trains  to  Love  Point,  and 
If  they  shall  further  find  that  engine  No.  1, 
on  August  6,  1905,  was  In  good  order;  that 
on  the  morning  of  tbat  day  she  was  moved 
by  tbe  witness  Exeter  to  tbe  water  tanli, 
and  then  returned  to  tbe  side  track;  that 
aft^  reaching  said  track,  said  witness  turn- 
ed off  tbe  steam  by  closing  the  throttle 
valve,  put  the  reverse  bar  In  tbe  center, 
chocked  her  wheels,  and  then  left  her  In 
cbarge  of  the  hostlers;  that  said  hostlers 
were  competent  employes;  tbat  said  en- 
gine stood  on  said  side  track  until  late  in 
the  afternoon  of  August  6th — then  their  ver- 
dict must  be  for  tbe  defendant  notwith- 
standing tbey  may  further  find  that  late  In 
said  afternoon  said  engine  started  off  In 
tbe  manner  testified  to  by  the  plaintiff's 
witnesses,  and  collided  with  the  defendant's 
train  aforesaid,  on  which  plaintiff  occupied 
the  position  of  engineer,  thereby  injuring 
the  plaintiff."  Refused. 

"(6)  The  defendant  prays  tbe  court  to  In- 


struct tiie  Jury  fbat  If  th^  find  from  tlw 
evidence  tbat  the  plaintiff  snstained  tlie  In- 
juries testified  to  by  the  plaintUTs  -witness- 
es, and  tbat  the  injuries  were  caused  by  a 
detective  condition  of  the  locomotive  called 
in  tbe  testimony  'runaway  locomotive,*  and 
if  they  find  that  tbe  said  defective  condition 
was  doe  to  a  latent  or  hidden  defect  not 
discoverable  by  any  reasonable  or  ordinary 
Inspection,  then  their  verdict  must  be  for 
the  defendant"  Granted. 

"(7)  The  defendant  prays  tbe  court  to  in- 
struct tbe  Jury  that  an  emi^oyer  is  bound 
to  use  reasonable  care  to  procure  sound  ma- 
chinery and  appliances  for  his  employes, 
but  it  Is  not  bound  to  keep  such  madiinery 
and  appliances  tree  from  defects."  Refuned. 

"(8)  The  defendant  prays  tbe  court  to  in- 
struct the  Jury  that  if  they  find  from  the 
evidence  that  the  Injuries  to  the  plaintiff 
were  the  result  of  an  inevitable  acddrat 
then  their  verdict  must  be  for  the  defend- 
ant" Granted. 

"(9)  The  defendant  prays  the  court  to  in- 
struct the  Jury  that  If  they  find  from  the 
evidence  that  the  plaintiff  sustained  the  in- 
juries, as  testified  to  by  the  plaintiff's  wit- 
nesses, and  that  tbe  Injuries  were  caused  by 
a  defective  condition  of  the  throttie  valve 
of  the  locomotive  called  In  the  testimony 
'runaway  locomotive,'  and  If  they  tod  that 
tbe  defective  condition  of  the  throttle  was 
due  to  latent  or  hidden  defects  not  discern- 
ible by  any  reasonable  or  ordinary  ln^>ec- 
tion,  then  their  verdict  must  be  for  the  de- 
fendant." Refused. 

"(10)  The  defendant  prays  the  court  to 
instruct  the  jury  that  Inasmuch  as  tbe  evi- 
dence shows  tbat  on  August  d,  1905,  the 
plaintiff  was  employed  by  tbe  defendant  in 
tbe  capacity  of  en^neer  in  running  its  en- 
gine, and  Inasmuch  as  tbe  evidence  further 
shows  that  on  the  morning  of  August  6, 1905, 
tbe  witness  Bxeter,  also  in  the  employ  of  the 
defendant  In  its  machine  shops,  placed  en- 
gine No.  1,  then  in  good  condition,  on  the 
side  track  at  Love  Point  turned  off  the  steam 
by  closing  the  tbrottle  valve,  pot  the  re- 
verse bar  in  the  center,  chocked  her  wheels 
as  testified  to  by  him,  and  then  left  her  in 
cbarge  of  tbe  hostlers  who  were  competent 
employes,  and  that  said  engine  stood  on 
said  side  track  until  late  In  the  afternoon 
of  the  6tb  day  of  August,  and  that  said  side 
track  ran  upgrade  towards  and  entered  the 
roundhouse  track  by  a  switch,  and  that  the 
roundhouse  track  entered  the  main  track 
by  a  switch,  and  that  said  engine  In  order  to 
get  on  the  main  track  had  to  run  through 
said  two  switches,  their  verdict  must  be  for 
tbe  defendant  under  the  pleadings  and  evi- 
dence." Refused. 

"Cll)  Tbe  defraidant  prays  the  court  to  in- 
struct tbe  Jury  that  Inasmuch  as  the  evi- 
dence shows  tbat  engine  No.  1  was  placed  on 
the  side  track  by  the  witness  Bxeter,  her 
steam  shut  off  by  the  closing  of  her  tlirottle 
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valve,  her  reverse  bar  In  the  center,  and  her 
wheels  chocked,  and  Inasmuch  as  there  Is  no 
evidence  to  show  that  engine  Na  1  was  de- 
fective in  such  a  way  that  she  conld  start  off 

In  the  condition  and  under  the  drcnmstances 
In  which  she  was  placed  by  the  witness  Ex- 
eter on  said  side  track,  and  inasmuch  as  the 
evidence  shows  that  the  defendant  employ- 
ed competent  employes,  and  placed  them  Id 
charge  of  said  engine,  their  verdict  must  be 
for  the  defendant  under  the  pleadings  and 
evidence  In  this  case."  Refused. 

"<12)  The  jury  are  instructed  that  the 
defendant  Is  not  an  Insurer  of  the  lives  or 
limbs  of  Its  employes,  but  Is  bound  to  use  or- 
dinary care  for  their  protection;  that  the 
plaintiff,  when  he  accepted  employment  with 
the  defendant,  asamned  all  risks  ordinarily 
incident  to  the  business  as  conducted  by  the 
defendant;  that  among  such  risks  Is  the 
negligence  of  co-employes;  that  Exeter  and 
the  two  hostlers  are  co-empIoySs  of  the 
plaintiff,  and  If  the  Jury  find  that  engine 
No.  1  ran  away  by  reason  of  the  negligence 
of  said  Exeter  and  the  two  hostlers,  or  any 
of  them,  the  plaintiff  Is  not  entitled  to  re- 
cover, and  their  verdict  must  be  for  the  de- 
fendant, provided  that  the  Jury  shall  find 
that  the  defendant  used  ordinary  care  and 
caution  In  supplying  a  sufficient  number  of 
hostlers  to  watch  and  attend  engine  No.  l 
placed  on  the  side  track  in  question,  under 
the  conditions  and  circumstances  testified  to 
by  the  plaintiff's  witnesses."  Granted. 

"(1$  The  jury  are  instmcted  that  the  de- 
fendant is  not  an  Insurer  of  the  lives  or 
limbs  of  its  employte,  bnt  is  bound  to  use 
ordinary  care  for  their  protection;  that 
the  plaintiff  when  he  accepted  emplo^ent 
■with  the  defendant  assumed  all  risks  or- 
dinarily Incident  to  the  business  as  conducted 
by  the  defendant,  which  he  knew,  or  could 
have  known,  by  the  use  of  ordinary  care, 
and  if  the  jury  shall  find  that  the  witness 
Bxeter  on  August  6, 190S,  placed  engine  No. 
1  on  the  side  track;  that  he  chocked  her 
wheels  as  testified  to  by  him;  that  he  clos- 
ed her  throttle  valve  and  put  the  reverse 
bar  In  the  crater,  and  then  left  her  in  charge 
of  two  hostlers,  as  testified  to  by  him ; 
that  said  side  track  ran  upgrade  to  and 
Joined  the  roundhouse  track  by  a  switch,  and 
that  the  roundhouse  track  Joined  the  main 
trade  by  a  switch,  and  that  said  engine  No. 
1  could  only  get  Into  the  main  track  by 
running  through  said  two  switches;  that 
engine  No.  1  stood  as  so  placed  until  late 
in  the  afternoon  of  August  6th,  their  verdict 
must  be  for  the  defendant  under  the  plead- 
ings and  evidence  In  this  case,  unless  the 
jury  shall  find  that  the  defendant  did  not 
use  ordinary  care  and  caution  in  supplying 
a  sufficient  number  of  hostlers  to  watch  and 
attend  to  her."  Refused. 

Argued  before  BOYD,  c:  J.,  and  PEARCE, 
BOHMnOSBR,  and  WORTHINGTON,  JJ. 
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Ralph  Robinson  and  Edward  Duffy,  for 
appelant.  William  Colton,  for  appellee. 

PEAROE,  J.  The  appellee,  who  was  em- 
ployed by  the  appellant  as  an  euglneer  to  op- 
erate certain  of  its  trains  over  its  railroad 
between  Love  Point  in  Queen  Anne  county, 
Md.,  and  Behohoth,  Del.,  brought  this  action 
to  recover  damages  for  injuries  received  by 
him  in  a  head-on  collision  between  the  engine 
and  passenger  train  which  be  was  running 
at  the  time  and  another  engine  with  a  tender 
and  coal  car  attached,  which  was  unmanned 
and  running  wild  on  the  same  track;  the 
railroad  beiog  a  single  track  road.  The  col- 
lision occurred  about  8  o'clock  In  the  evening 
of  August  6,  1905,  at  a  point  a  few  miles 
from  the  Western  terminus  of  the  road  at 
Love  Point,  and  almost  Immediately  after 
crossing  Kent  Island  Narrows,  the  stream 
which  separates  Kent  Island  from  the  main- 
land of  Queen  Anne  county.  In  crossing 
this  stream  the  plaintiff  had  reduced  the 
speed  of  his  engine  and  train  to  about  10 
miles  an  hour  In  accordance  with  standing 
Instructions,  and  was  Just  getting  under 
headway  again  when  he  and  his  fireman 
caught  sight  of  the  runaway  engine  about 
two  engine  lengths  away,  when  It  was  im- 
possible to  do  anything  to  avert  the  collision 
or  break  Its  force,  and  the  result  was  that 
the  plaintiff  was  thrown  from  his  engine  un- 
conscious, and  was  severely  Injured;  that 
he  was  not  able  to  do  anything  for  over  a 
year,  and  Incurred  a  bill  for  medical  serv- 
ices of  $100 ;  that  he  was  scalded,  cut  on  the 
head,  and  had  his  teeth  knocked  out,  and 
still  suffers  much  and  constant  pain :  that  he 
attempted,  after  the  lapse  of  a  year,  to  run 
a  train  on  defendant's  road,  and  did  so  for 
about  a  month,  when  he  was  unable  to  stand 
It,  and  was  obliged  to  give  It  up,  and  took 
up  firing  for  the  United  Railways  &  Electric 
Company  at  the  Pratt  Street  Power  House, 
which  Is  much  lighter  work  than  running 
a  train.  His  wages  as  engineer  were  $80 
a  month,  and  his  pay  as  fireman  for  the 
United  Railways  was  $2.25  per  day,  and  he  be- 
gan that  work  Id  June,  1007.  Before  that  he 
kept  a  livery  stable,  but  made  not  over  $1  a 
day  at  that,  and  he  only  kept  this  stable 
about  six  months  in  all.  The  engine  he  was 
running  at  the  time  of  the  collision  was 
known  as  No.  3,  and  It  was  properly  manned 
and  lighted.  The  runaway  engine  was  known 
as  No.  1,  and  was  unllghted  and  unmanned. 
The  jury  found  a  veriUct  for  the  plaintiff 
for  $3,000,  and  from  the  judgment  on  that 
verdict  the  defendant  has  appealed. 

There  are  12  bills  of  exception  In  the  rec- 
ord, of  which  11  are  to  rulings  on  evidence, 
and  1  to  the  ruling  on  the  prayers.  There 
are  three  counts  In  the  declaration.  The 
first  count  charges,  as  the  cause  of  the  plaln- 
tifTs  injuries,  that  the  d^endant  did  not  ex- 
ercise due  and  ordinary  care  in  the  selection, 
employment,  and  retention  of  reasonably  com- 
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petent  and  proper  oo-^ployfie  with  whom 
the  plaintiff  was  required  to  work.  Tlie  sec- 
ond count  charges  the  d^endant  with  negU- 
gence  In  falling  to  provide  reasonably  safe 
and  proper  tools  and  equipment  for  the  per- 
formance of  the  work  required  of  its  tetv- 
ants,  and  exposed  him  to  unnecessary  risk 
and  danger  while  so  employed,  In  that  while 
running  bis  own  train  on  defendant's  road  on 
AnguBt  6,  1005.  his  said  train,  because  of 
the  unfit  and  unsafe  condition  of  another 
train  on  said  road,  collided  wl^  aald  last- 
mentioned  train,  and  he  was  injured  In  con- 
sequence thereof.  The  third  count  diarges 
that  the  dtfendant  n^lected  to  exercise  due 
and  ordinary  care  in  the  Inspection  of  the 
equipment  of  the  railroad,  In  and  about 
which  the  plaintiff  wwb  required  to  wor^  In 
consequmce  of  which  the  plaintiff's  train 
collided  with  an  unmanned  and  wild  ei^;lne 
on  the  same  track,  causing  the  Injuries  com- 
plained of. 

The  Qret  nceptlon  arose  In  this  way:  The 
plaintiff,  after  tartilfylng  to  the  facta  of  the 
collision,  said  that  he  had  run  engine  No.  1 
before  the  GoHlsion,  and,  being  asked  what 
was  her  condition  at  that  time,  replied  that 
she  was  not  In  very  good  condition.  The  de- 
fendant moved  to  strike  out  that  question 
and  answer,  and  the  court  said,  "You  wlU 
have  to  bring  It  nearer  than  that — say  with- 
in a  week  or  so."  Plaintiff's  counsel  replied, 
"I  will  cover  that,"  and  the  court  said,  "It 
will  be  admitted,  subject  to  exception."  The 
plaintiff  then  testified  as  foUows:  "I  think 
it  was  In  July  I  ran  her,  the  latter  part  of 
July  to  the  best  of  my  recollection.  It  was 
In  bad  shape;  It  was  an  old  engine,  and 
when  yon  ran  her  on  the  road,  and  you  hap- 
pened to  take  your  hand  off  the  throttle,  her 
throttle  bar  would  work  opea.  The  throttle 
bar  Is  what  gives  her  life;  It  Is  what  makes 
her  move.  IVhen  it  opens  it  puts  her  lu  mo- 
tion." The  court  here  asked,  "Why  did  it 
open?"  and  he  relied,  "The  throttle  was 
old  and  worn  out,  and  the  spring  was  weak 
to  the  best  of  my  judgment"  He  was  then 
asked  to  describe  the  type  of  engine  No.  1, 
and  answered,  "I  cannot  exactly  tell  what 
type  she  was;  the  only  thing  I  can  tell  you 
is  that  she  was  old  and  worn  out  apparently 
when  they  got  her."  Defendant  moved  to 
strike  out  the  last  answer  as  not  responsive 
to  the  question,  and  the  court  refused  the 
motion.  We  do  not  think  It  can  be  said  this 
answer  was  not  fairly  responsive  to  the  ques- 
tion. This  man  was  not  a  mechanical  en- 
gineer trained  or  experienced  In  the  construc- 
tion of  locomotives.  He  was  a  farmer  first, 
then  foreman  of  a  force  for  the  defendant^ 
and  In  1905  became  one  of  its  locomotive  en- 
gineers. His  answer  imported  that  it  was 
an  old  type,  being,  as  he  added,  worn  out 
when  the  defendant  got  it  Moreover,  this 
answer  could  not  work  any  injury  to  the  de- 
foidant,  because  the  next  witness,  John  F. 
Hess,  a  fireman  of  defmdant,  and  assistant 
madiinlBt,  testified  without  objection  that  It 


was  "an  old  engine  about  the  ^pe  used  and 
operated  on  the  Philadelphia,  Wilmingtou  & 
Baltimore  Railroad  many  years  ago."  There 
was  therefore  cwtalnly  no  reversible  error 
In  this  exception.  The  second,  third,  and 
fourth  exceptions  all  relate  to  proof  of  the 
platntllTs  earning  capacity  as  affected  by  bis 
Injuries,  and  may  be  considered  together. 
Having  prevtonriy  described  his  Injuries, 
and  stated  that  in  consequence  he  was  nn- 
aUe  to  pursue  bis  former  occupation,  or  to 
perform  as  bard  work  as  before,  he  was 
asked  in  the  second  exception  what  income, 
if  any,  he  had  derived  from  any  source  since 
the  accident.  He  replied  that  he  was  not 
able  to  do  any  work  until  June,  1907,  when 
he  went  to  firing  for  the  Electric  Railways 
at  a  power  house,  which  Is  light  work.  In 
the  second  exertion  be  was  asked  what  he 
received  for  this  work,  and  he  replied  $2.25 
a  day.  In  the  third  exception  be  was  aMkeA 
what  income.  If  any,  he  bad  before  June. 
1907,  and  he  replied  only  from  a  Uvery 
stable  he  kept  for  about  six  months,  which 
gave  him  a  bare  living,  about  $1  a  day.  It 
was  certainly  proper  for  the  Jury  to  know 
how  his  injuries  affected  his  eamli^  caiiaci- 
ty,  and  there  could  be  no  better  evidence  of 
this  than  a  comparison  of  wliat  he  had  te^- 
fled  were  his  earnings  at  the  time  of  bis  in- 
Jury,  with  those  he  was  capable  of  earning 
and  did  receive  afterwards.  It  was  the  priv- 
ily of  defendant,  upon  cross-examinatlcn 
or  othorwlse,  to  show.  If  It  could,  that  be 
did,  or  could  with  proper  effort,  have  earned 
more  than  he  testified,  and  we  can  perceive 
no  error  in  these  rulings. 

The  fifth,  sixth,  and  seventh  exceptions 
relate  to  the  exclusion  of  evidence  offered 
by  defendant  as  to  its  custom  In  the  con- 
dnct  of  Its  bnslneBS.  The  defendants  as- 
sistant master  mechanic,  Louis  Exeter,  be- 
ing called  for  the  defendant,  testified  that 
on  the  morning  of  the  accident  he  repaired 
the  Injector  of  engine  No.  1,  which  the  hos- 
tler reported  out  of  order,  and  that  when  this 
was  done  she  was  in  first-class  order;  tliat 
be  then  backed  her  to  the  siding  from  the 
main  track  to  the  roundhouse,  chocked  ber, 
put  a  bar  In  the  center,  and  left  ber;  that 
he  looked  at  her  again  about  5:30  that  even- 
ing, and  her  throttle  bar  and  reverse  bar 
were  all  right,  and  she  was  In  first-class  con- 
dition for  service;  that  the  duties  of  a  hos- 
tler are  to  clean  and  fire  the  engines,  and 
keep  them  steamed  and  watered,  and  to  be 
around  the  roundhouse  and  watdi  the  loco- 
motives; that  some  hostlers  look  aft^  5, 
some  after  10,  and  some  as  many  as  30,  en- 
gines, but  on  that  day,  at  that  time,  there 
was  only  one  to  look  after.  He  was  then 
asked,  "Is  he  expected  to  stay  on  the  en- 
gine?" This  was  objected  to,  but  was  an- 
swered "No,"  after  objection  was  made^  and 
on  motion  this  was  stridden  out.  This  wss 
the  fifth  exception.  He  was  thai  a^ed. 
"What  Is  the  custom  down  there  as  to  loco- 
motives when  Ibey  are  brought  In.  what  Is 
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done  with  them,  wbat  la  done  as  to  their 
steam,  and  bow  la  their  steam  kept?"  Tbls 
\raa  the  alxth  exception.  He  was  further 
asked,  "What  was  the  cnstom  as  to  railroad 
companies  leaving  engines  In  the  yard  when 
they  are  not  in  actual  service,  with  steam  on 
themf"  and  this  is  the  seventli  exception.  It 
wonld  hardly  be  necessary  to  cite  authority 
to  sustain  the  rulings  on  the  fifth  and  sixth 
exceptions,  since  the  usage  or  cnstom  there 
inquired  Into  was  merely  the  custom  of  the 
defendant  Its  custom  might  be  either  care- 
ful or  negligent,  and,  in  itself,  could  not  aid 
the  Jury  in  determining  whether  the  defend- 
ant was  or  was  not  negligent  in  its  manage- 
ment of  lire  engines  left  standing  on  a  side 
track.  That  was  to  be  properly  determined 
from  the  evidence  as  to  how  that  engine 
was  cared  for,  under  such  Instructions  as 
■liould  be  sought  and  granted  by  the  court 
The  servant  does  not  assume  the  risk  at- 
tending the  work  as  conducted  in  accord- 
ance with  bis  employer's  Individual  methods. 
Labatt  on  Master  &  Servant,  §  53,  p.  137. 
He  assumes  only  those  which  cannot  be  ob- 
viated by  the  exercise  of  ordinary  care.  Id. 
S  2,  p.  4.  The  Question  which  gave  rise  to  the 
seventh  exertion  Is  not  In  our  opLalon  prop- 
erly framed.  It  Is  not  proposed  to  show  a 
universal,  or  even  a  general,  custom  prevail- 
ing In  raDroad  management  It  is  so  vague 
as  to  leave  it  in  doubt  whether  it  was  intend- 
ed to  apply  to  all,  or  only  to  some,  of  the 
vast  number  of  railroads  In  this  country.  It 
does  not  limit  the  question  to  well-conducted 
railroads,  and  would  permit  the  jury  to 
adopt  a  standard  of  care  based  upon  the  ens- 
torn  of  other  roads,  wliether  careful  or  negli- 
gent The  requirement  that  the  inquiry  as 
to  nsage  or  custom  in  such  cases  tdiould 
refer  to  well-conducted  railroads  was  em- 
phasfxed  in  Benson  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
by  the  Siqtreme  Court  of  Rhode  Island,  28 
XL  I.  147.  49  Atl.  eau,  and  also  in  L.  ft  N.  R. 
R.  V.  Jonea  by  the  Sivreme  Court  of  Ala- 
bama,  180  Ala.  473,  80  South.  S02.  In  the 
lat^  case  the  comrt  said:  "A  charge  propos- 
ing to  make  a  standard  test  of  duty  by  the 
nsage  of  eight  railroad  companies  was  In- 
raidve  of  Che  province  of  the  jury."  We  find 
no  error  in  these  rulings. 

The  eighth  and  ninth  exceptions  present 
the  same  question  substantially,  and  differ 
but  Uttie  in  principle  from  the  exceptions 
Just  considered.  James  E.  Willey,  one  of 
the  deftodanfs  locomotive  engineers,  had 
testified  tiiat  he  ran  No.  1  from  Rehoboth  to 
liove  Pt^t  the  day  before  the  accident;  that 
the  throttle  did  not  leak,  and  he  lad  no  trou- 
ble with  it,  and  he  then  stated  wbat  be  did 
with  this  engine  when  he  came  In  from  that 
mn.  He  was  then  asked,  "Is  it  the  practice 
down  tiiere  tor  engineers,  when  they  bring 
their  locomotives  in,  to  do  just  wbat  you 
bave  done  in  this  caser*  and  again  he  was 
nsfced.  **State  whether  or  not  an  engineer 
is  expected  to  report  the  condition  of  his 
engine.  If  tt  la  In  bad  condition  when  he 


bi^Dge  it  in."  Both  questions  were  obJeL-t- 
ed  to,  and  the  witness  was  not  allowed  tu 
answer.  What  has  been  said  of  the  three 
preceding  exceptions  is  applicable  to  these, 
and  in  addition  thereto  both  are  leading 
questions.  The  last  really  asks  for  a  rule 
of  the  company,  and  the  best  evidence  would 
be  the  rule  itself,  to  be  followed  by  proof 
of  compliance  on  that  occasion  with  the  rule. 
Notwithstanding  this  ruling,  however,  the 
record  shows  that  after  it  vas  made  this  wit- 
ness testified  "that  witness  received,  and  his 
instructions  were,  to  r^ort  the  condition 
of  the  engine,  and  that  be  reported  It  to  the 
repair  shop,"  and  the  record  also  shows  that 
before  the  eighth  exertion  he  testified  with- 
out objection  that  "he  reported  her  condi- 
tion was  all  right  for  service,"  so  that  the 
defendant  received  the  full  benefit  of  the 
question  In  the  ninth  exception. 

Marion  F.  Young  testified  tor  defendant 
that  he  was  its  assistant  master  mechanic, 
and  saw  engine  No.  1  when  she  was  deliver- 
ed to  defendant  in  May  or  June,  1905,  and 
that  she  was  In  good  condition  at  the  time 
of  the  accident  He  then  testified  at  con- 
siderable length  as  to  the  construction  of 
engine  No.  1,  using  a  sectional  blue  print  of  a 
similar  locomotive  for  the  purpose  of  Illus- 
tration, and  testifying  that  when  the  reverse 
bar  is  in  the  center  (as  Exeter  bad  testified 
he  left  It  when  the  engine  was  placed  on 
the  side  track),  the  locomotive  could  not 
move  because  the  porte  through  which  the 
steam  is  let  into  the  steam  chest  are  closed, 
and  that  the  opening  of  tike  throttle  would 
not  open  the  ports.  He  was  competent  to 
so  testify,  and  the  testimony  was  proper  for 
the  jury.  He  was  then  asked,  "Do  you  know 
how  this  aoddent  liappened?"  and,  the  plain- 
tiff objecting,  he  was  not  permitted  to  an- 
swer, and  this  constltutefl  tiie  tenth  excep- 
tion. We  have  carefully  examined  the  tes- 
timony of  this  witness  to  discover  the  foun- 
dation for  this  question.  There  is  not  a  par- 
ticle of  evidence  when  this  witness  saw  this 
engine  or  examined  It,  between  Its  arrival 
and  this  accident  ^e  only  evidence  Is 
that  he  examined  the  steam  pipes  of  this 
engine  after  the  accident,  leading  to  the 
throttle,  and  they  were  in  good  condition. 
He  said,  **She  was  not  just  old  junk,  and 
that  the  company  was  keeping  some  of  the 
cronbeads  and  valves  wbidi  they  may  use 
some  day.**  There  was  no  evidence  that  be 
was  near  the  engine,  or  that  it  was  within 
his  sight  when  It  escaped.  But  the  defend- 
ant contends  that  he  should  have  been  al- 
lowed to  answer  thUi  question,  *^th  be- 
cause he  may  have  been  present  tt  the  time 
No.  1  left,  or  iKcause  he  found  out  the  rea- 
son she  left  by  an  examination  of  her  after 
the  accident"  If  he  was  preset  when  she 
escaped,  that  fact  should  have  been  affirma- 
tively shown,  as  the  toundation  for  the  ques- 
tion, though  we  are  not  to  be  understood 
as  saying  that  this  alone  would  be  a  suffi- 
cient toundation  without  a  full  statement 
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of  all  tnat  he  saw  at  the  time  of  the  escape, 
and  we  cannot  agree  that  this  post  mortem 
examination  of  an  engine  wrecked  by  such 
a  collision  could  enable  this  witness  to  tes- 
tify that  be  knew  the  cause  of  the  accident 
It  Is  perhaps  possible  that  as  an  expert  ma- 
chinist he  might  form  some  opinion  of  the 
cause  of  the  accident,  but  we  are  not  pre- 
pared to  say  that  tlie  expression  of  such  an 
opinion  would  afford  the  Jury  any  rational 
basla  for  a  conclusion  by  them,  and  In  our 
opinion  the  ruling  was  correct  At  tbe  close 
of  all  the  testimony  the  defendant  moved 
to  strike  out  the  testimony  of  the  plaintiff, 
as  to  the  condition  of  the  engine  In  Jnly, 
1905,  and  the  defect  in  the  throttle  bar,  all 
of  which  was  admitted  subject  to  exception; 
also  to  strike  out  the  testimony  of  John  A. 
Roe,  the  fireman  on  plaintiff's  train  at  the 
time  of  tbe  accident,  to  the  same  effect  as 
Brown's,  relating  to  the  condition  of  the 
throttle.  The  record  shows  that  Roe's  tes- 
timony was  not  admitted  snbject  to  excep- 
tion, and  therefore  cannot  be  stricken  out 
Nor  do  we  think  the  testimony  of  either 
should  be.  We  think  this  testimony  brings 
the  Inquiry  aulflciently  close  to  the  accident 
in  point  of  time,  If  there  Is  no  other  objec- 
tion to  Its  admission.  The  defendant  con- 
tends that  proof  of  defect  before  an  acci- 
dent cannot  be  received  withont  offer  of 
proof  to  show  that  tbe  thing  remained  in 
the  same  condition  down  to  the  moment  of 
the  accident 

In  discussing  this  subject  Mr.  Wlgmore,  In 
volume  1,  S  437,  of  his  work  on  Evidence, 
says;  "That  no  fixed  rale  can  be  prescribed 
as  to  the  time,  or  tbe  conditions,  wlthha 
which  a  prior  or  subsequent  existence  Is  evi- 
dential is  sufficiently  Illustrated  by  the  prece- 
dents from  which  It  Is  impossible  (and  rightly 
so)  to  draw  a  general  rule.  They  may  be 
roughly  grouped  Into  two  classes — ^hose  In 
which  the  evidence  has  been  received  without 
any  preliminary  showing  as  to  the  influential 
circumstances  remaining  the  same  In  the  In- 
terval (thus  leaving  it  to  the  opponent  to 
prove  their  change  by  way  of  explanation 
in  rebuttal),  and  those  in  which  a  prelimi- 
nary showing  is  required.  Whether  It  should 
be  required  must  depend  entirely  on  the  case 
in  baud,  and  it  is  useless  to  look  to  or  wish 
for  any  detailed  rules.  •  •  •  The  matter 
should  be  left  entirely  to  the  trial  court's 
discretion."  This  Is  In  accord  with  what  was 
said  in  Brooke  v.  Winters,  39  Md.  609.  that 
"whether  the  proposed  proof  of  facts  subse- 
quent to  the  suit  were  admissible  or  not  did 
not  depend  upon  the  time  of  their  existence 
before  or  after  the  suit,  but  upon  their  rele- 
vancy to  the  issue  and  their  capability  of  ex- 
plaining it  The  mere  fact  that  such  evi- 
dence referred  to  circumstances  subsequent 
to  the  suit  did  not  per  se,  render  It  collater- 
al and  inadmissible."  We  think  the  discre- 
tion of  the  court  was  not  abused,  or  mistak- 
enly exercised,  In  refusing  to  strike  out  this 
evidence.  Such  a  defect  is  In  Its  nature  con- 


tinuous unless  repaired.  If  repaired.  It  was 
in  defendant's  power  to  show  such  repair, 
and  this  it  did  not  do.  Tike  witness  Exeter 
testified  that  be  repaired  the  Injector,  but  be 
discovered  no  defect  in  the  throttle,  and  made 
no  repairs  upon  It  The  witness  Toung,  who 
succeeded  Bxeter  as  assistant  master  me- 
chanic, made  no  repairs  and  discovered  no 
defect  They  both  denied  the  exi8t«ice  at 
any  time  of  anch  defect  and  their  denial  went 
to  the  jury  with  the  plaintiff's  affirmation. 
Young  testified  that  he  had  known  this  en- 
gine a  long  time  when  she  was  In  the  service 
of  the  Philadelphia,  Wilmington  &  Baltimore 
Railroad,  and  that  she  was  built  in  ISSI. 
She  was  purchased  from  that  company  for 
defntdant  by  Mr.  Stratner,  who  was  defend- 
ant's master  mechanic  at  the  time  of  trial 
also,  but  he  was  not  produced  as  a  witness. 
Upon  a  review  of  the  whole  situation  we 
cannot  doubt  the  refusal  to  strike  oat  tbia 
testimony  was  correct. 

This  brings  us  to  tbe  ruling  on  tbe  prayers 
of  which  the  plaintiff  offered  3,  and  the  de- 
fendant 13.  The  plaintiff's  first  prayer  was 
refused,  and  Is  not  In  the  record,  and  bis 
second  and  third  were  granted;  tbe  defend- 
ant's special  exceptions  thereto  being  over- 
ruled. The  defendant's  sixth,  eighth,  and 
twelfth  prayers  were  granted,  and  its  first 
second,  third,  fourth,  fifth,  seventh,  Dtnth, 
tenth,  eleventh  and  thirteenth  were  refused, 
and  the  defendant  excepted  to  tbe  overruling 
of  its  special  exceptions  to  plaintiff's  second 
and  third  prayers,  and  to  tbe  granting  of 
these  prayers,  and  also  to  the  rejection  of  Its 
own  refused  prayers.  We  are  told  In  the 
plaintiff's  brief  that  his  first  prayer  was 
founded  on  the  doctrine  ot  res  ipsa  ioqultor, 
but  that  prayer  is  not  before  this  court 

The  defendant's  first  and  second  prayers 
asked  the  court  to  Instruct  the  jury  that  tbe 
plaintiff  coQld  not  recover  tmder  tbe  plead- 
ings and  evidence.  The  defendant's  tenth  and 
eleventh  prayers  attempt  to  recite  the  evi- 
dence as  -undisputed,  and  assert  that  tbe  ver- 
dict must  be  for  the  defendant  under  tbe 
pleadings  and  evidence,  thus  withdrawing 
the  case  from  the  jary.  If  the  first  count  In 
this  declaration,  which  charges  negligence  In 
the  selection  and  ret^tion  of  reasonably  com- 
petent co-employ6s,  were  the  only  count  In 
the  declaration,  tbls  question  would  be  raised, 
but  the  second  count  charges  n^llg«ice  in 
falling  to  provide  proper  tools  and  equipment, 
and  the  third  count  charges  negligence  In 
falling  to  properly  Inspect  Its  equipment 
The  tenth  and  eleventh  prayers  should  have 
been  confined  to  the  first  count  Moreover, 
both  these  prayers  are  defective  In  assum- 
ing facts  which  It  was  for  the  jury  to  find. 
The  tenth  prayer  asserts  that  engine  Na  1, 
when  placed  on  tbe  side  track  on  August  6th 
was  "In  good  condition,"  whereas  there  was 
evidence  tending  to  show  It  was  not  in  good 
condition.  Tbe  eleventh  prayer  asserts  that 
"there  was  no  evidence  to  show  that  engine 
No.  1  was  d^ective  In  audi  a  way  that  she 
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could  start  oflF,  In  the  condition  and  nnder  the 
circumstances  in  wiiich  she  was  placed  on 
the  track  by  Exeter."  We  think,  notwith- 
standing Bxeter'8  testimony  on  that  point, 
that  It  was  still  a  question  for  the  jTiry 
whether  the  actual  starting,  which  was  prov- 
ed.  was  due  to  the  negligence  of  the  defend- 
ant either  In  the  original  purchase  <tf  a  de- 
fective engine,  in  the  failure  to  make  proper 
Inspection,  or  to  keep  a  proper  watch  on  the 
engine  while  standing  on  the  track,  and  these 
prayers  were  In  our  opinion  properly  re- 
jected. 

The  def^dant  relies,  chiefly  to  sustain  Its 
first  and  second  prayers,  npon  the  language 
adopted  in  South  Baltimore  Car  Works  .t. 
Schaefer,  96  Md.  105,  SS  Atl.  665,  M  Am.  St 
Rep.  560,  where  there  was  merely  a  sodden 
and  unexplained  breaking  of  a  piece  of  ma- 
chinery, and  the  court  held  that  in  an  action 
by  a  serrant  against  the  master  this  did  not 
Justify  the  presumption  of  negligence  on  the 
master's  part,  "when  there  Is  no  evidence 
that  defects  In  It  could  hare  been  discovered 
by  Inspection,  or  that  due  care  had  not  been 
exercised  in  Its  selection,"  and  the  court 
said:  "To  punish  the  defendant  because  it 
cannot  explain  the  cause  of  the  break  is  not 
to  punish  it  because  It  has  done  wrong,  but 
because  It  dora  not  know  what  we  wish  to 
find  out"  But  in  the  case  before  us  the 
plaintiff  had  offered  evidence  tending  to  show 
a  defect  which.  If  It  existed  when  the  engine 
was  purchased,  could  have  been  discovered  by 
a  proper  examination,  or  which,  if  it  was 
brought  about  after  the  purchase,  could  have 
been  discovered  by  any  proper  system  of  in- 
spection. In  Moran's  Case,  44  Md.  283,  where 
an  employ^  was  Injured  by  an  explosion  oc- 
casioned by  the  defective  and  worn-out  con- 
dition of  the  boiler,  the  master  was  held  li- 
able for  the  negligence  of  its  master  mechan- 
ic, to  whom  had  been  delegated  the  power  to 
select  and  purchase  the  engine.  Strainer, 
In  that  capacity,  purchased  this  engine,  and 
he  was  not  called  to  state  what  examination, 
if  any,  he  made  by  which  the  defect  if  it 
then  existed,  could  have  been  discovered, 
though  it  bad  been  purchased  only  about  two 
or  three  months  l)efore,  and  there  was  testi- 
mony that  she  was  at  least  24  years  old. 
E/ieter  himself  testified  that  she  was  "very 
old."  John  F.  Hess,  an  extra  machinist  of 
defendant,  testified  that  she  was  an  old  en- 
gine of  a  type  operated  many  years  ago  on 
the  Philadelphia,  Wilmington  &  Baltimore 
Railroad,  and  he  also  testified  that  the  leak- 
ing of  the  throttle  might  start  an  engine, 
"because  the  escape  from  the  steam  through 
the  lubricator  In  such  case  could  gain  access 
to  the  cylinder."  This  was  in  direct  conflict 
with  Exeter's  testimony  on  that  point.  In 
Crawford  v.  United  Railways,  etc.,  Co.,  101 
Md.  417,  61  Atl.  201,  70  U  R.  A.  489,  this 
court  said;  "It  Is  not  enough  that  the  master 
employs  competent  servants.  •  •  *.  He 
must  exercise  reasonable  care  and  supervl- 
slon  over  them,  and  see  that  th^  do  their 


duty.  And  when  the  business  of  the  master 
is  such  that  the  safety  of  one  servant  deprads 
ui>on  the  way  In  which  other  servants  do 
their  work,  it  Is  the  duty  of  the  master  to 
adopt,  promulgate,  and  enforce  reasonable 
and  sufficient  rules  to  protect  and  promote 
the  safety  of  its  employes  exposed  to  dan- 
ger." There  Is  no  evidence  of  any  system 
of  rules  here,  either  for  inspection  of  engines 
or  for  their  safe  custody  while  under  steam 
on  a  side  track. 

This  case  has  Its  parallel  in  the  case  of 
Southern  Pac.  Ry.  v.  Lafferty's  Adm'x,  67 
Fed.  636,  6  C.  C.  A.  474,  15  U.  S.  App.  195, 
where  a  brakeman  was  killed  In  a  collision 
with  another -eng^e  of  defendant,  which  in 
some  unexplained  way  escaped  from  a  side 
track  to  the  main  track,  hut  the  present  case 
is  stronger  because  of  the  evidence  of  a  de- 
fect which  might  have  caused  the  engine  to 
start.  The  court  said  that  If  live  engines, 
"If  put  In  motion  of  themselves,  or  by  the  act 
of  careless,  thoughtless,  or  evll-dlsposed  per- 
sona," should  escape  on  the  main  trade,  "they 
would  In  the  very  nature  of  things  expose  to 
unusual  peril  and  hazard  all  the  employes  of 
the  company  In  charge  of  other  engines  and 
cars  upon  the  main  track,"  and  that  It  was  for 
the  jury  to  determine  as  a  question  of  fact 
whether  the  onployment  of  RIl^  as  a  watch- 
man, with  the  additional  duties  Imposed  upon 
him,  was  a  reasonable  precaution  upon  the 
part  of  the  company.  The  evidence  In  this 
case  Is  that  the  hostler  who  acted  as  watch- 
man of  the  engines  had  other  numerous  du- 
ties assigned  falm,  and  in  Lafferty's  Case,  su- 
pra, the  court  left  it  to  the  jury  to  determine 
whether  one  man,  no  matter  how  competent 
careful,  and  trustworthy,  could  properly 
guard  the  two  engines  spoken  of  In  that  case 
while  performing  the  duty  of  wiping  them 
and  putting  them  In  order. 

A  very  strong  and  well-reasoned  case  is  re- 
ferred to  in  Lafferty's  Case,  supra,  viz..  Smith 
V.  N.  Y.,  Susq.  &  West  R.  R.,  46  N.  J.  Iaw,  7, 
where  a  railway  company  was  held  liable  for 
injuries  caused  by  a  collision  resulting  from 
the  movement  of  certain  cars,  which  had  been 
left  on  a  siding  in  such  a  situation  that  a 
wrongdoer  could  readily  throw  them  on  the 
main  line.  It  is  true  that  the  action  In  that 
case  was  by  a  passenger;  but  while  recog- 
nizing the  general  distinction,  the  court  In 
Lafferty's  Case  found  the  citation  In  point. 
In  that  case  the  railroad  company  left  a 
loaded  car,  coupled  with  two  empty  cars,  at 
a  safe  distance  on  a  siding  inclined  towards 
the  main  track,  with  the  brakes  all  set  and  a 
railroad  tie  placed  beneath  the  wheels  of  the 
loaded  car.  These  cars  got  upon  the  main 
track,  but  there  was  no  direct  evidence  as  to 
what  caused  them  to  move.  In  the  case  be- 
fore  us  the  grade  was  up  from  the  side  track, 
but  the  engine  was  under  steam  and  able  to 
move  upgrade.  In  the  Smith  Case  Chief  Jus- 
tice Beasley  was  asked  to  charge  "that  if  the 
jury  are  satisfied  from  the  evidence  tliat  on 
Sunday  evening  the  stone  car  with  wbicA  the 
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{jasseiiger  car  afterwards  came  Into  coUlalon 
ou  tliat  evening  had  been  made  fast  by  means 
of  a  bar  and  brakes,  at  a  safe  distance  from 
tbe  main  track,  and  Incapable  of  motion  to- 
wards the  same,  without  tbe  removal  of  the 
bar  and  brakes  and  the  application  of  exter- 
ual  forces  and  there  was  no  want  of  due  dili- 
gence la  stopping  the  train,  then  tbe  defend- 
ant Is  not  guilty  of  negligence,  and  there  can 
be  no  recovery."  Also  he  was  requested  to 
charge  "that  when  an  obstruction  Is  placed 
upon  a  railroad  by  a  stranger,  by  accident  or 
design,  the  company  is  not  liable  for  the  con- 
sequences, unless  Its  agents  have  been  remiss 
in  not  discovering  It"  He  refused  both  In- 
structions, and  sent  tbe  case  to  the  Jury,  giv- 
ing as  his  reason  therefor  fhat  "each  of  them, 
it  adopted,  committed  the  court  to  the  doc- 
trine that  the  action  could  not  be  supported 
if  the  cars  In  qoration  were  so  securely  fas- 
tened that  but  for  tbe  Intervention  of  extrane- 
ous force  they  would  not  have  got  upon  the 
main  track,  or  tliat  they  would  not  'have 
done  so  without  the  unlawful  action  of  human 
agency.  •  •  •  Such  a  question  is  essen- 
tially one  for  the  Jury.  The  Judge  could  not 
be  properly  called  upon  to  pass  any  opinion 
as  to  the  sufficiency  of  tbe  means  employed, 
nor  that  such  means  were  legal  if  they  would 
have  held  tbe  cars  In  position,  without  the 
application  of  external  force." 

Upon  these  prindples  and  authoritlee  we 
think  the  defendant's  first  and  second  prayers 
were  properly  refused.  The  plalntllTs  second 
prayer  required  the  Jury  to  find  that  engine 
No.  1  was  unsafe  and  unfit  for  the  uses  to 
which  It  was  applied  by  the  defendant  under 
all  the  evidence,  and  that  the  plalntUC  was 
not  guilty  of  any  want  of  due  care  on  bis 
part,  and  embraced  all  the  other  requisites  of 
recovery.  The  special  exception  thereto  for 
the  want  of  evidence  that  It  was  unsafe  and 
unfit  for  the  uses  to  which  It  was  applied  was 
properly  overruled,  and  the  prayer  was  prop- 
erly granted.  The  plalnUfTs  third  prayer  was 
the  usual  damage  prayer,  and  it  follows  from 
what  we  have  said  In  discussing  the  second, 
third,  and  fourth  exceptions  that  the  special 
exertion  thereto,  on  the  ground  that  there 
was  no  evidence  to  sustain  it,  was  ivopwly 
overruled,  and  that  the  prayer  was  properly 
granted. 

The  defendant's  sixth  prayer,  which  was 
granted,  gave  It  the  benefit  of  the  defense  of 
a  latent  defect  in  the  engine  not  discoverable 
by  any  reasonable  or  ordinary  Inspection.  Its 
eighth,  which  was  granted,  gave  it  the  benefit 
of  the  theory  of  Inevitable  accident*  and  its 
twelfth,  which  was  also  granted,  Instructed 
the  Jury  properly  that  the  company  was  not 
an  Insurer  of  the  lives  or  limbs  of  its  em- 
ployes, and  was  only  bound  for  ordinary  care 


for  their  protection.  It  also  instructed  the 
jury  that  the  plaintiCC  assumed  all  risks  or- 
dinarily incident  to  the  business  as  conduct- 
ed by  tbe  defendant  We  have  already  Inti- 
mated that  this  proposition  is  too  loosely  stat- 
ed, and  we  must  not  be  understood  as  sanc- 
tioning it. 

The  defendant's  third  pray^  wholly  ignor- 
ed the  alleged  defect  In  tbe  engine  aa  a  pos- 
sible cause  of  Its  escaping,  and  was  properly 
refused.  From  what  we  have  said  in  discussing 
the  defendant's  first  and  second  prayers,  it 
follows  that  the  defendant's  fifth  prayer  was 
properly  refused.  Its  seventh  prayer  Ignored 
the  nondelegable  duty  to  provide  safe  tools 
and  equipment,  and,  If  granted,  must  have 
misled  the  Jury.  The  defendant's  ninth  pray- 
er was  fully  covered  by  the  granted  sixth 
prayer,  and  there  was  no  error  in  refusing  it. 

The  defendant's  thirteenth  prayer  Is  in  part 
the  same  aa  the  twelfth,  but  it  also  Instrncted 
the  Jury  that  if  they  fonnd  Exeter  placed  tbe 
engine  on  the  aide  track  in  the  manner  teeti- 
fled  to  by  him,  and  left  her  In  that  condition, 
on  an  upgrade,  and  that  she  could  only  get  on 
tbe  main  track  by  running  through  two 
switches,  then  their  verdict  must  be  for  the 
defendant,  unless  they  found  sufficient  host- 
lers were  not  supplied  to  watch  said  engine. 
That  Ignores  the  evidence  as  to  the  defective 
throttle,  as  well  as  tbe  theory  of  the  ai^llca- 
tion  of  external  force  starting  the  aigine,  and 
It  would  have  been  error  to  grant  It 

The  defendant's  fourth  prayer  Is  based  on 
tbe  theory  that  if  the  platntitt  knew  of  the  al- 
leged defect  in  the  engine  the  day  that  be 
ran  her,  and  notwithstanding  such  knowledge 
continued  In  the  service  of  defendant  until 
the  accident  happened,  then  be  was  not  enti- 
tled to  recover.  He  could,  however,  wdl  as- 
sume that  such  a  patent  defect  would  be  dis- 
covered under  any  reasonable  system  of  in- 
spection, and  would  be  remedied  promptly. 
Tbe  prayer  should  have  required  the  Jury  to 
find  that  he  knew  such  defect  continued  to 
the  day  of  the  accident  Had  he  himself  used 
this  engine  at  the  time  of  the  accident  with- 
out examining  to  see  If  the  defect  still  exist- 
ed, and  had  been  Injured  in  consequence, 
there  might  be  some  ground  for  the  granting 
of  a  prayer  going  to  the  extent  we  have  sug- 
gested. But  we  are  not  prepared  to  extend 
the  principle  invoked  to  the  facts  of  this  case. 

We  shall  request  the  reporter  to  set  out 
all  tbe  prayers  in  the  case,  that  there  may 
be  no  misapprehension  as  to  their  diq;»o8itlon. 

We  think  the  granted  prayers  gave  the  de- 
fendant all  to  which  it  was  eitltledi  and  that 
the  case  was  fully  and  fairly  preeeated  txy 
them  to  the  Jury. 

Judgment  affirmed,  with  costs  to  the  aH>el- 
lee  above  and  below. 
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VICTORIA  ACETTLENB  CO.  t.  OUSHING. 

(Supreme  Judicial  Court  of  Maine.    Sept.  10, 
190S.) 

Appeal  and  Ebrob  (J  1002*)— Review— Con - 

IXirTINO  EVIHENCS. 

The  plaintiff  by  defendant's  order  set  np  an 
acetylene  gaslight  machine  in  the  defendant's 
mill  on  30  days*  trial.  If  the  machine  was  sat- 
isfactory to  the  defendant,  he  agreed  to  pay  $325 
for  iL  The  plaintifF  brongbt  an  action  to  re- 
cover the  price.  At  the  trial  of  the  action  the 
defendant  contended  that  he  rejected  the  ma- 
chine aa  being  unsatisfactory  and  gave  notice 
thereof  within  the  30  days  to  one  Waldron,  who 
was  both  the  aelling  and  the  collecting  agent  of 
the  plaintiff.  The  verdict  was  for  the  defend- 
ant, and  the  plaintiff  filed  a  general  motion  for 
a  new  trial.  Seld,  that  the  iiane  presented  to 
the  jury  was  one  of  fact  only,  and  the  verdict  la 
their  determination  of  that  isane,  reached  after 
deliberation  over  conflicting  testimony  and  vary- 
ing inferences  arising  from  the  circamatances 
and  conduct  of  the  parties,  and  that  no  sufll- 
cient  xeason  appears  for  diattiiblng  the  verdict 

(Bd.  Notev— For  other  eases,  see  Anwal  and 
Error.  Cent.  Dig.  ||  8985-8W7 ;  Dec.  Dig.  t 
1002.*] 

(Official.) 

On  Motion  from  Snprone  Jadldal  Conrt, 
Androscoggin  County. 

Action  by  the  Victoria  Acetyleoe  Com- 
pany agaluBt  Andre  R.  Cushlng.  Verdict  for 
defendant  Motion  by  plalntlflt  for  a  new 
trial  overruled. 

Action  of  asaumpstt.  upon  a  special  con- 
tract, to  recover  the  sum  of  $325  as  the  par- 
chase  price  of  an  acel7lene  gasHgbt  machine 
which  by  the  defendant's  order  had  been 
set  up  in  his  lumber  mill,  on  80  days'  trial. 
Flea,  the  general  issue. 

Argued  before  EMERY,  C.  J.,  and 
WHITBUOUSE,  PEABODX,  CORNISH,  and 
KING,  J3. 

Oakes,  Pnlslfler  ft  Lndden,  for  plalntlfl. 

Newell  Skelton,  for  dtfendant 

KING,  J.  The  plaintiff  set  up  an  acetylene 
gaslight  madilne  In  defendant's  lumber  mill 
upon  the  following  order: 

"You  may  set  up  one  of  your  100  light  ma- 
chines on  30  days'  trial;  for  which,  if  it  is 
eatlsfactory  to  me,  the  price  will  be  $326.00 
to  be  paid  by  a  long  time  note  at  6  per  cent 
The  Victoria  Acetylene  Ca  to  pay  freight  to 
Island  Falls."  This  is  a  retrial  of  an  ac- 
tion to  recover  the  price.  Each  trial  has  re- 
sulted in  a  verdict  for  the  defendant  Tlie 
first  verdict  was  set  aside  on  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence.  The  case  Is  now  before  the  court 
on  plalntltrs  general  motion  to  set  aside  the 
second  verdict 

From  an  examination  of  the  record,  we 
think  the  evidence  reasonably  establishes 
that  the  machine  was  set  up  and  started  Au- 
gust 11.  1003;  that  the  lights  at  first  flicker- 
ed and  globes  were  obtained  and  adjusted 
August  2l8t  or  22d,  which  practically  reme- 


died fbat  objection;  that  when  the  ma- 
chine was  recharged,  as  required  every  few 
days,  the  lights  would  run  low  for  some 
time,  and  also  varied  in  brilliancy  at  other 
times,  so  that  they  were  not  sufficiently  even 
and  steady  tor  the  safe  and  convenient  op- 
eration of  the  mill ;  that  the  defendant  was 
notified  that  his  insurance  would  be  can- 
celed because  the  machine  had  been  Installed 
at  the  mill,  and  one  policy,  at  least,  was  can- 
celed and  not  continued ;  that  the  defendant 
was  not  satisfied  with  the  machine  and  dis- 
connected It,  and  at  some  time  so  notified 
Mr.  Waldron,  who  was  both  the  eelUng  and 
collecting  agent  of  the  plaintiff. 

.  The  crux  of  the  Issue,  however,  was  wheth- 
er the  defendant  seasonably  notified  Waldron 
of  his  dlsaatlafactlon.  Upon  this  point  the 
evidence  was  much  In  conflict  The  defend- 
ant contended  that  he  so  notified  him  "Sep- 
tember 3d  or  4th,"  but  Waldron  testified 
that  he  was  not  notified  until  some  time  in 
December  "near  Christmas."  Bach  party 
introduced  other  evidence  tending  to  support 
his  position.  It  iB  not  deemed  necessary  to 
point  out  here  any  detailed  analysis  of  the 
record,  and  we  suf^est  the  following  obser- 
vations only  to  Indicate  how  conflicting  was 
the  testimony  offered,  on  the  one  side  and  the 
other,  in  support  of  this  vital  point  in  the 
case,  and  the  inferences  that  might  be  drawn 
therefrom. 

Defendant  testified  In  substance  that  on 
the  26th  of  August  Mr.  Holyoke,  the  Insur- 
ance agent,  met  him  In  Houlton,  and  notified 
him  that  the  Insurance  must  be  canceled; 
that  he  returned  to  the  mill  and  disconnect- 
ed the  machine  on  the  28th  of  August,  after 
which  time  It  was  not  used ;  that  be  saw  Mr. 
Waldron  at  Ft  Kent  on  September  3d  or 
4th,  and  told  him  that  the  insurance  was  or- 
dered canceled,  that  the  machine  had  been 
disconnected,  and  he  should  not  keep  it 

As  tending  to  corroborate  the  defendant  on 
this  point  Mr.  Holyoke  testified  that  he  did 
find  the  defendant  at  Houlton  on  August 
26th,  and  notified  him  that  all  of  the  insur- 
ance must  and  would  be  canceled,  and  re- 
quested the  return  of  the  policies,  which  was 
delayed,  but  "at  a  later  date,  after  being  In- 
formed that  the  machine  had  been  discon- 
nected, two  of  the  policies  were  continued 
and  allowed  to  go  in  force  again  at  the  be- 
ginning." 

William  D.  Fraser,  defendant's  foreman, 
testified  that  the  machine  was  disconnected 
"about  the  latter  part  of  August  or  the  very 
flrst  days  of  September,"  and  was  not  used 
after  that  Mr.  Tberlault  of  Ft  Kent  testi- 
fied that  Mr.  Waldron  was  In  Ft  Kent  be- 
tween the  1st  and  5th  of  September. 

Against  this  evidence  the  plaintiff  pF» 
sented: 

(1)  Th6  testimony  of  Waldron,  in  sub- 
stance, that  the  first  time  he  saw  the  defend- 
ant after  the  machine  was  Installed  was  on 
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October  15th  at  the  defendant's  mill;  that 
the  machine  was  then  In  operation,  and  the 
defendant  expressed  no  objections  to  It,  but 
was  satisfied  with  it  and  said  as  soon  as  he 
got  his  Insurance  adjusted  he  would  settle 
for  it;  that  he  next  saw  blm  In  November 
at  Ft  Kent,  when  defendant  said  he  pre- 
ferred to  give  a  check  rather  than  the  note 
and  would  send  check  the  next  week;  and 
that  the  last  time  he  saw  defendant  was  In 
December  "near  Christmas,"  on  the  train, 
when  be  told  blm  for  the  first  time  that  he 
should  not  keep  the  machine. 

(2)  The  circumstance  that  on  August  14th 
defendant  sent  an  order  for  one-bulf  ton  of 
carbide  (a  material  used  in  the  machine) 
which  order  was  returned  unfi.led  because 
no  check  accompanied  It,  and  tliat  between 
October  12th  and  17th  defendant  sent  a 
check  for  $T0  with  an  order  for  one  ton  of 
carbide  which  was  shipped  to  and  recelred 
by  him  at  the  place  of  his  mill. 

The  fact  and  clrcumstan  es  of  the  par- 
chase  of  this  ton  of  carbide  constitute  the 
newly  discovered  evidence  upon  which  the 
motion  to  set  aside  the  first  verdict  was 
baaed. 

In  its  brief  the  plaintiff  says;  "We  claim 
that  the  evidence  In  regard  to  the  running 
of  the  machine  after  the  time  of  the  30  days' 
trial  had  elapsed,  especially  in  view  of  the 
order  for  the  carbide  in  October,  Is  so  over- 
whelmingly in  favor  of  the  plaintiff  that  the 
decision  ought  to  be  set  aside."  Therein 
the  pith  of  the  plaintiff's  motion  Is  stated. 
The  purchase  of  the  ton  of  carbide  does 
appear  to  be  an  unusual  transaction,  viewed 
even  from  the  standpoint  of  the  defendant's 
position,  and  a  natural  Inference  to  be  drawn 
from  it  is,  perhaps,  that  the  defendant  was 
Infiuenced  by  some  additional  motive  other 
than  the  necessity  to  repay  Therlault  the 
200  pounds  borrowed  of  him,  as  explained  by 
defendant;  but  the  weight  and  effect  of  this 
transaction  as  tending  to  prove  or  disprove 
the  question  whether  the  machine  was  dis- 
connected as  the  defendant  claimed,  or  was 
run  until  at  least  October  15th,  was  for  the 
Jury.  They  have  passed  upon  it,  and  ap- 
parently decided  that  notwithstanding  that 
trunsnctiou  the  machine  was  not  run  as 
Waldron  claimed  It  was. 

There  are  also  other  important  portions 
of  the  evidence  which  present  sufficient  rea- 
sons why  the  verdict  should  not  be  disturbed. 
The  testimony  fairly  discloses  that  the  ma- 
chine would  consume  from  12  to  15  pounds 
of  carbide  per  day.  The  de''en<^ant  had  bor- 
rowed of  Therlault  200  pounds,  which  would 
last  from  August  11th  to  28th,  the  period 
during  which  the  defendant  says  the  imu  hine 
wns  used,  hut  not  mncb  lo'  ger.  No  more 
carbide  was  bought,  and  no  more  was  hor- 

Where,  then,  did  the  additional  500  to  700 
pounds  of  carbide  come  from.  If  the  machine 


was  mn  until  at  least  October  ISth?  This 
question  is  not  answerable  from  the  record. 
But  the  plaintiff  states  that  Its  theory  "is 
that  the  defendant  must  have  received  more 
carbide  from  Therlault  than  he  testified  to." 
But  the  testimony  as  to  the  quantity  bor^ 
rowed  Is  not  equivocal,  but  direct  and  un- 
contradicted, t>elng  given  not  only  by  the 
defendant,  but  also  by  his  foreman,  Fraser, 
and  by  Therlault,  of  whom  It  was  bor- 
rowed. 

Unless  the  Jury  disregarded  that  testimo- 
ny as  false,  and  assumed  an  opposite  fact 
without  evidence,  they  could  not  have  rea- 
sonably decided  that  the  machine  was  op- 
erated by  the  defendant  as  the  plaintiff 
claimed. 

The  Issue  presented  to  the  Jury  was  one  oC 
fact  only,  and  the  verdict  Is  their  determina- 
tion of  that  Issue,  reached  aft»  delibera- 
tion over  conflicting  testimony  and  Tarying 
inferences  arising  from  the  circumstances 
and  conduct  of  the  parties.  It  Is  the  opinion 
of  the  court  from  a  careful  examination  of 
the  record  that  no  sufficient  reason  appears 
for  disturbing  the  verdict 

Accordingly  the  oitry  must  be; 

Motion  -  ovwruled. 


PATTERSON  v.  SUPREME  COMMANDERT 
UNITED  ORDER  OF  GOLDEN  CROSS 
OF  THE  WORLD. 

(Supreow  Judicial  Court  of  Maine.    Sept.  1% 

1908.) 

1.  IHSUBANCE  (8  713*)— MUTUAI.  BnrEITT  Is- 
BUBAnCD— Meubebshif. 

The  b7-law8  of  the  defendant  fraternal  ben- 
eficiary organization  prescribe  the  following 
steps  to  be  taJien  by  one  desiring  to  become  a 
member  of  the  society:  He  makes  a  written  ap- 
plication. His  application  is  balloted  upon.  If 
the  applicant  Is  ''elected  to  receive  the  degrees," 
be  is  then  examined  in  respect  to  his  physical 
conditioQ  by  the  subordinate  commandery  medi- 
cal examiner.  If  the  result  of  ttiis  examinatioQ 
[a  favorable,  he  is  initiated  into  the  command- 
ery with  rituallBtic  cerenionieB,  having  first  paid 
certain  fees  and  dues,  iocludtn?  one  assessment 
to  the  benefit  fund.  The  application  and 
medical  examination  are  then  forwarded  to  the 
supreme  medical  director  of  the  organisation  for 
his  approval  or  disapproval.  If  he  approves,  the 
application  is  retnined  to  the  subordinate  com- 
mandery by  him,  and  is  sent  by  the  proper  of- 
ficer to  the  supreme  keeper  of  records,  and  the 
initial  assessment  for  the  benefit  fund,  paid  by 
the  applicant  before  initiation,  together  with 
asseasments,  paid  by  members,  generally  on  the 
1st  day  of  the  tollowing  month,  is  forwarded  to 
the  supreme  treasnrer  on  or  before  the  10th  day 
of  the  month.  But  the  by-laws  proride  that  no 
rights  of  membership  in  the  order  shall  accrue 
by  initiation,  nor  shall  the  applicant  or  his 
beneficiary  possess  any  claim  on  the  benefit 
fund,  nor  shall  a  benefit  certificate  be  issued  to 
the  applicant,  until  said  application  has  been 
approved  by  the  supreme  medical  director,  and 
shall  have  been  sent  by  the  keeper  of  records  of 
the  subordinate  commandery  to  the  supreme 
keeper  of  records.  All  the  regnirements  herein- 
before mentioned  havini;  been  i»erformed  and 
complied  with,  the  applicant  stiall  be  receiyed 
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into  memberahip  In  the  order.  The  plainliff  was 
the  intended  beneficisry  of  one  Patterson,  vho 
made  application  for  memberBbip  in  a  subor- 
dinate conunandery  and  pursaed  the  several 
■tepa  abore  mentioned,  and  on  September  27, 
lGiu6»  was  dnly  initiated.  Hia  application  and 
medical  examination  were  forwarded  to  the  in- 

Sreme  medical  examiner,  who  on  the  next  day, 
eptember  28th,  approved  the  same.  But  earlier 
in  the  same  day,  Patterson  was  accidentally 
killed.  Beld,  that  the  approval  of  the  appli- 
cation by  the  supreme  medical  director  was  a 
condition  precedent  to  beneficial  memberslih), 
and,  as  such  approval  was  not  had  in  the  life- 
time of  the  applicant,  lie  never  became  a  bene- 
ficial member  and  hia  benefidary  has  do  claim 
on  the  benefit  fond. 

[Ed.  Note.— For  other  cases,  see  Inauranoe, 
Dec  Dig.  f  718.*J 

2l  Iitbubanci  (I  724*)— Motual  Bbnkitt— 
Heubebbhzp. 

The  failure  of  the  subordinate  eommanden 
to  return  or  tender  back  the  assessment  ad- 
vanced by  Patterson  does  not  estop  the  defend- 
ant from  making  this  defense.  Since  Pat- 
terson never  waa  a  beneficial  member,  it  did  not 
lie  in  the  power  of  any  of  the  defendant's  of- 
ficen  by  acts  or  omissions  to  make  him  a  mem- 
ber in  effect. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Dec.  Dig.  i  724.*] 

(Official.) 

Report  from  Supreme  Judicial  Court,  Knox 
County. 

Assumpsit  by  Flora  E.  Patterson  against 
tbe  Supreme  Commandery  of  the  United 
Order  of  tbe  Golden  Cross  of  tlie  World. 
Case  reported  to  the  law  court  for  determlna- 
tloD.   Judgment  for  defendant 

Action  of  assnmpalt  the  plalntUE  to  re- 
ccyver  the  sum  of  9500,  the  same  belmc  tbe 
amount  of  certain  life  Insurance  for  which 
IIoUlB  U  Patterson,  a  son  of  the  pUdntUC, 
bad  made  appUcatliHi  in  the  defendant  order ; 
the  plaintiff  being  the  ben^clary  named  In  the 
application.  Hbe  said  H<dlUi  L.  Pattrasm  was 
acddently  killed  before  hie  medical  examina- 
tion was  finally  approved  and  before  any  cer- 
tlUcate  of  Instirance  bad  been  Issued,  to  him. 

When  the  action  came  on  for  trial,  an 
agreed  statemMit  of  facts  was  filed*  and  the 
case  was  then  reported  to  the  law  court  to 
determine,  upon  the  agreed  statement,  "the 
legal  rights  of  tbe  parties  and  all  questions 
of  law  arislug  therefrom,  and  to  render  final 
judgment  In  accordance  therewith. '* 

The  case  fully  appears  In  tbe  opinion. 

Argued  before  EMEBT,  a  J.,  and  WHITE- 
HOUSE.  SAVAGE,  PEABODT,  SPEAB,  and 
BIRD,  JJ. 

Rodney  I.  Thompson,  for  plaintiff.  Frank 

B.  Miller,  for  defendant 

SAVAGE,  J.  Tbe  defendant  corporation  Is 
a  fraternal  beneficiary  organization,  having 
a  lodge  system  wltb  ritualistic  ceremonies  of 
initiation  of  members,  and  carried  on  for  tbe 
sole  benefit  of  members  and  their  beneficia- 
ries, and  not  for  profit  It  Is  the  supreme 
body,  having  under  It  grand  commanderles 


and  subordinate  conmianderles.  It  provides 
under  Its  charter  and  laws,  by  assessments 
on  members,  a  benefit  fund,  out  of  which 
death  benefits  are  paid  to  the  designated 
t>eneflclarle8  of  deceased  monbers.  Tbe  as- 
sessments are  collected  and  forwarded  to 
the  supreme  treasury  by  means  of  tbe  ma- 
chinery of  the  subordinate  commanderles. 
Membership  Is  acquired  by  making  applica- 
tion to  a  subordinate  commandery  and  pur- 
suing the  steps  prescribed  by  the  laws  of  the 
society.  These  steps,  so  far  as  material  to 
this  case,  are  as  follows:  The  application  is 
balloted  upon.  If  the  applicant  Is  "elected 
to  receive  the  degree,"  he  is  then  examined 
In  respect  to  hia  physical  condition  by  the 
subordinate  commandery  medical  examiner. 
If  the  result  of  this  examination  la  favorable, 
be  Is  initiated  into  the  commandery  with  rit- 
ualistic ceremonies,  having  first  paid  certain 
fees  and  dues,  Including  one  assessment  to  the 
benefit  fund.  The  application  and  medical 
ejcamlnatlon  are  then  forwarded  to  the  su- 
preme  medical  director  of  the  organization 
for  his  approval  or  disapproval.  If  he  ap- 
proves, the  application  is  returned  to  the  sub- 
ordinate commandery  by  him,  and  is  sent  bs 
the  proper  officer  to  the  supreme  keeper  of 
records,  as  tbe  supreme  secretary  is  styled, 
and  the  initial  assessment  for  the  benefit 
fund  paid  by  the  ai;)pllcant  before  inltia^on, 
together  with  assessments  paid  by  members 
generally  on  the  Ist  day  of  the  following 
month,  Is  forwarded  to  the  supreme  treas- 
urer on  or  before  the  10th  day  of  that  month. 

The  laws  of  the  oiganlzatlon  expressly 
provide,  however,  that  "no  rights  of  member- 
ahip In  the  OTdec  shall  accrue  thereby" — that 
Is,  by  initiation— "nor  shall  the  applicant  or 
his  beneficiary  possess  any  claim  on  tbe 
benefit  fund,  nor  shall  a  benefit  certificate 
be  issued  to  the  applicant  until  said  applica- 
tion has  been  approved  by  the  supreme  medi- 
cal director,  and  shall  have  been  sent  by  tbe 
noble  keeper  of  records"  (of  the  subordinate 
commandery)  "to  the  supreme  keeper  of  rec- 
ords. All  the  requirements  hereinbefore 
mentioned  having  been  performed  and  com- 
plied with,  the  applicant  shall  be  received 
into  memt>ershlp  In  the  order." 

One  HoUls  L.  Patterson  on  September  26, 
1006,  made  application  for  membership  In 
Xvanhoe  commandery,  one  of  the  defendant's 
subordinate  commanderles,  located  at  Rock- 
land, and  named  his  mother,  the  plaintiff  In 
this  action,  as  the  beneficiary  of  his  death 
benefit.  He  was  elected.  He  successfully 
passed  tbe  required  medical  examination  by 
the  local  medical  examiner.  He  paid  the 
regular  monthly  assessment  of  41  cents,  and 
commandery  dues  amounting  to  75  cents,  and 
on  September  27th  was  duly  initiated  in  Ivan- 
hoe  Commandery.  His  application  and  medi- 
cal examination  were  forwarded  to  tbe  su- 
preme medical  examiner,  who  on  the  next 
day,  September  2Stb,  approved  the  same. 
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But  earlier  In  the  same  day  Patterson  was 
accidentally  killed.  Nothing  further  seems 
to  have  been  done  by  any  one.  Patterson 
was  not  reported  to  the  supreme  o£Bcers  as 
having  been  admitted  or  Initiated.  No  bene- 
fit certificate  was  ever  Issued.  The  assess- 
ment of  41  cents  which  Patterson  paid  was 
not,  as  we  Infer  from  the  agreed  statement, 
reported  or  forwarded  to  the  supreme  treas- 
urer, but  remained  In  the  hands  of  the  sub* 
ordinate  commandery.  It  has  never  been  re- 
turned or  tendered. 

This  action  Is  brought  to  recover  $500,  the 
amount  of  death  benefit  for  which  application 
was  made.  It  is  resisted  on  the  ground  that 
Patterson  never  became  a  beneficial  member 
of  the  order,  that  the  terms  and  conditions  of 
membership  which  were  necessary  to  be  per- 
formed before  he  would  be  a  beneficial  mem- 
ber were  not  all  performed  In  his  lifetime, 
and  that  at  the  time  of  his  death  there  was 
no  contractual  liability  on  the  part  of  the 
defendant. 

We  think  this  contention  must  be  sustain- 
ed. The  defendant  If  liable  at  all,  must  be 
liable  as  upon  a  contract — a  contract  of  in- 
surance. The  terms  and  conditions  of  the 
contract  of  this  defendant  with  Its  members 
are  to  be  found.  In  part  at  least.  In  Its  Con- 
stitution and  laws.  It  had  a  right  to  Impose 
ter^ns  and  conditions  upon  those  who  sought 
membership.  All  applications  must  be  held 
to  have  been  made  subject  to  those  terms  and 
condltionB.  In  tills  case,  one  of  those  terms 
and  conditions  was  that  the  approval  of  the 
application  by  the  Supreme  Medical  Director 
should  be  a  condition  precedent  to  ben^dal 
membership,  and  that  until  such  approval 
neither  the  applicant  nor  his  beneficiary 
sbould  have  any  claim  on  the  benefit  fund. 
This  was  the  sine  qua  non.  The  election 
was  not  sufficient,  nor  was  a  satisfactory 
medical  examination  by  the  local  examiner. 
The  initiation  was  not  enough.  It  was  a 
step,  but  it  was  only  a  step.  It  gave  the 
applicant  a  certain  status,  as,  If  his  medical 
examination  was  finally  disapproved,  the  laws 
of  the  order  gave  him  the  option  of  remain- 
ing as  a  social  member.  Approval  of  the  ap- 
plication by  the  supreme  medical  director 
was  made  essential.  It  was  probably  a  wise 
requirement;  but,  whether  It  was  or  not,  It 
was  one  which  the  defendant  bad  a  right  to 
make. 

Patterson  died  before  his  application  was 
BO  approved.  The  Intended  contract  was  not 
completed  in  his  lifetime.  At  the  time  he 
died  the  defendant  was  under  no  liability  to 
his  beneficiary.  Cases  in  point  are  Matkln 
v.  Sup.  Lodge,  K,  of  H.,  82  Tex.  301,  18  S.  W. 
806,  27  Am.  St.  Rep.  886 ;  Bruner  v.  Brother- 
hood of  American  Yeomen,  136  Iowa,  612, 
111  N.  W.  977;  Sup.  Lodge  Knights  and 
Indies  of  Honor  v,  Johnson,  82  Ark.  612,  99 
S.  W.  834. 

But  the  plaintiff  contends  that  the  right  to 


make  this  defense  has  been  waived  or  lost  on 
account  of  the  failure  to  return  or  tender 
back  the  41  cents  which  was  paid  as  an  as- 
sessment for  the  beneat  fund.  We  do  not 
think  so.  There  are  many  cases  which  bold 
that,  when  a  forfeiture  has  arisen  by  reason 
of  the  failure  of  the  member  to  pay  an  as- 
sessment within  the  prescribed  time,  the  re- 
ceipt and  retention  of  the  assessment  after- 
wards by  the  proper  officer  is  a  waiver  of  the 
forfeiture.  But  here  there  was  no  forfeiture 
by  a  member.  Patterson  tiad  no  beneficial 
interest  or  right  to  be  forfeited.  He  never 
was  a  beneficial  member.  And  after  his 
death  we  do  not  think  It  lay  In  the  power  of 
any  of  the  defendants*  officers  by  any  acts 
to  make  him  a  member  In  effect  Swett  v. 
Citizens'  Mut  Rel.  Soc,  78  Me.  541,  7  AU. 
3f>i.  If  not,  how  could  that  result  be  efifected 
by  failure  to  act  Certainly  not  As  none  of 
the  elements  of  an  estoppel  exist  It  Is  un- 
necessary to  inquire  whether  the  defendant 
conld  be  estopped  under  any  circumstances. 
Nor  Is  It  necessary  to  Inquire  whether  the  41 
cents,  conditionally  paid  by  Patterson,  but 
never  in  the  supreme  treasury,  slumld  be  re- 
turned to  Patterson's  estate  by  those  who 
hold  It 

Judgment  for  the  defttidant; 


STATE  V.  TATES  et  tit 

(Supreme  Judicial  Court  of  Maine.    Sept  12, 
1908.) 

1.  Navioabix  Watebs  (I  44»)— Wat— Accre- 
tion. 

The  terminus  of  a  street  laid  out  at  Old  Or- 
chard In  1871  was  "high-water  mark."  Since 
1871  bigb-water  matk  at  this  point  in  Old  Ot^ 
chard  has  been  moved  by  accretions  about  SS 
feet  seaward.  Held  (1)  tiiat  when  high-water 
mark  cbanged,  and  the  land  above  high-water 
marie  gradually  extended  seaward  by  accretion, 
the  public  easement  which  was  attached  to  it 
originally  at  bigb-water  mark  went  with  It,  and 
the  strtet  has  ended  at  all  times  at  high-water 
mark,  wherever  It  has  been. 

(Bd.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  i  271 ;  Dee.  Dig.  |  44^*} 

2.  EUIKBNT  DOHAIir  A  127*)— COICPKHBATXO:! 

—Extension  of  JBiASSiaifT  bt  Opebatzo5 
OF  r^w. 

That  although  tbe  fee  of  the  land  made  hj 
accretion  beiongs  to  the  dcfendanta,  they  are 
not  deprived  of  their  property  in  it  and  of  a 
just  compensation,  by  this  extension  of  tbe 
street.  The  original  compensation  awarded  is 
presumed  to  have  been  fall  and  just  It  cover- 
ed all  damages  to  the  defendants'  estate,  and 
for  all  time,  including  such  damages  as  might 
be  occasioned  later  than  the  taking  by  an  exten- 
sion of  the  easement  by  operation  of  law. 

[Eld.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i  318;  Dec  Dig.  i  127.*] 

(Official.) 

Report  from  Supreme  Judicial  Court,  York 
County. 

Frederick  O.  Tates  and  others  were  Indict- 
ed for  creating  a  nuisance  by  obstructing  a 
way.   Defendants  pleaded  not  guilty,  and  an 
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agreed  statement  of  facts  was  then  filed,  and 
the  case  reported  to  the  law  court  for  deci- 
sion. Judgment  for  the  state. 

Indictment  for  creating  a  nuisance  by  ob- 
Btmctlng  a  way  at  Old  Orchard,  Tork  coun- 
ty. The  Indictment  contains  two  counts.  The 
first  count  charges  that  the  defendants  "on 
the  first  day  of  October  in  the  year  of  oar 
Lord  one  thousand  nine  hundred  seven,  at 
Old  Orchard,  In  said  county  of  York,  did  nn- 
lawfnlly  and  Injuriously  erect,  maintain,  and 
continue  a  nuisance,  to  wit,  a  certain  plat- 
form attached  to  the  Old  Orchard  pier  which 
obstructed  a  certain  public  highway  known 
as  Old  Orchard  street,  in  said  Old  Orchard." 
The  second  count  charges  that  .the  defend- 
ants "on  the  first  day  of  October,  A.  D.  1907, 
did  unlawfully  and  Injuriously  erect  and 
build  and  cause  to  be  erected  and  built  In 
and  upon  the  lower  easterly  side  of  said 
Old  Orchard  street  a  certain  wooden  struc- 
ture, to  wit,  a  platform,  thereby  obstructing 
said  highway  and  endangering  travel  there- 
on, and  thereby  erecting,  maintaining  and 
continuing  a  nuisance  against  the  peace  of 
said  state,  and  contrary  to  the  form  of  the 
statute  In  such  case  made  and  provided." 
The  defendants  pleaded  not  guilty.  An 
agreed  statement  of  facts  was  then  filed,  and 
by  agreement  the  case  was  r^jiorted  to  the 
law  court  for  decision. 

The  material  facts  are  stated  In  the  opin- 
ion. 

Argued  before  EMERY,  C.  J.,  and  WHITB- 
HOUSB,  SATAOE,  FEABODY,  SPEAB,  and 
BIRD,  JJ. 

ITiederick  A.  Hobbi^  Co.  Atty.,  for  the 
State.  George  F.  &  Leroy  Haley*  for  defend- 
ants. 

SAVAGE,  J.  The  defendants  stand  In- 
dicted for  creating  a  nuisance  by  obstructing 
a  way.  The  case  comes  up  on  report.  It  ap- 
pears that  in  1871  a  way,  known  as  Old 
Orchard  street,  was  laid  out  In  Old  Orchard, 
begtnnfi^  "at  the  north  corner  of  Ebenezer 
G.  Staple's  field,  thence  ranning  south  41  de- 
grees 15  minutes  east  76  rods  or  to  high- 
water  mark."  The  street  was  built,  and  has 
Blnce  been  constantly  used,  by  the  public.  At 
the  time  the  street  was  laid  out  it  was  exact- 
ly 76  rods  from  the  point  of  beginning  to 
blgh-water  mark  on  Old  Orchard  beach.  This 
street  was  connected  with  the  sea,  which  Is 
a  great  natural  highway.  But  since  1871 
bigh-w^ter  mark  at  this  point  in  Old  Orchard 
has  been  moved  by  accretions  about  88  feet 
seaward.  The  defendants  own  a  lot  of  land 
on  the  shore  bounded  westerly  by  Old  Or- 
chard street  They  claim  to  own  the  fee  to 
the  center  of  the  street,  and  we  assume  that 
they  do  own  it  The  obstruction  complain- 
ed of  is  on  the  8&-foot  strip  of  land  made 
by  accretion  since  1871,  and  Is  In  front  of 
that  half  of  the  way  as  originally  laid  out, 
of  which  the  defendants  daim  the  fe& 


It  Is  settled  law  that  the  owner  of  land 
bordering  on  a  stream,  a  lake,  or  the  sea, 
which  is  added  to  by  accretion — that  is,  by 
the  gradual  and  Imperceptible  accumulation 
or  deposit  of  land  by  natural  causes — be- 
comes thereby  the  owner  also  of  the  new 
made  land.  It  follows  that  the  defendants 
owning  to  the  center  of  the  street  as  original- 
ly described  have  gained  title  by  accretion  to 
so  much  of  the  added  land  as  lies  In  front 
of  their  lialf  of  the  street,  and  that  the  ol)- 
structlon  la  on  land  of  which  they  own  the 
fee.  Banks  T.  Ogden,  2  Wall.  67,  17  L.  Ed. 
818.  So  far  there  is  no  controversy. 

But  the  state  «mtendB  that  as  far  and  as 
fast  as  the  ground  In  front  of  falgh-water 
mark  as  It  was  In  1871  has  been  added  to 
accretion,  so  far  and  so  fast  has  the  pabllc 
eas^ent  extended  seaward  opwation  of 
law,  that  the  definite  terminus  of  the  street 
In  1871  was  "high-water  mark,**  and  that  It 
continued  to  be  and  Is  now  at  "ta^h-water 
mark,''  wherever  diat  may  be.  In  short,  it  la 
contended  that  the  end  ot  the  street  has  k^t 
pace  with  the  receding  high-water  maxk,  and 
hence  that  the  locus  of  the  obstructton  is 
within  the  street  We  think  that  this  con- 
tration  must  be  sustained. 

The  cases  InTolving  this  precise  qneetlon 
are  very  few,  if  there  are  any,*bnt  tlie  tr»id 
of  Judicial  thought  appears  In  many  decided 
cases,  some  ot  which  we  dte.  In  People  v. 
Lambler,  5  Denio  (N.  Y.)  9,  47  Am.  Dec.  273, 
the  court  said  that  in  ease  of  Bccretlons  from 
natural  causes,  while  the  allnvlal  additions 
would  become  the  property  or  the  owner  of 
the  land  against  wUdi  the  deposit  Is  made, 
"it  would  liardly  admit  of  a  question  that 
In  snch  a  case  a  public  street  leading  to  navi- 
gable watora  would  keep  even  pace  with  the 
extension  of  the  land  so  as  to  preserve  an 
unbroken  union  between  the  easement  on 
land  and  that  on  such  navigable  waters." 
This  expression  was  doubtless  a  dictum  when 
used,  but  It  was  restated  and  approved  by 
the  same  court  In  Mark  v.  Village  of  West 
Troy,  151  N.  Y.  453,  45  N.  E.  842.  In  the 
last-named  case  the  court  stated  spedflcally 
tliat  the  rule  held  good  "whether  the  change 
In  the  land  be  due  to  natural  causes,  or  to 
the  voluntary  act  of  the  owner  of  the  land." 
In  Newark  Lime  &.  Cement  Mfg.  Co.  v.  Mayor 
and  City  Council  of  Newark,  15  N.  J.  Eq.  64, 
where  a  highway  had  been  laid  out  to  a  river 
as  determined  at  the  trial  by  a  survey,  the 
court  said:  "The  survey  carries  the  highway 
to  the  river,  and  wherever  the  river  is  found 
there  the  highway  extends.  If  the  shore  Is 
extended  Into  the  water  by  alluvial  deposits, 
or  is  filled  in  by  the  proprietor  of  the  soil,  the 
public  easement  is,  by  operation  of  law,  ex- 
tended from  Its  former  terminus  over  the 
new  made  land  to  the  water."  In  Hoboken 
Land  &  Improvement  Co.  v.  Mayor,  etc.,  of 
Hoboken,  36  N.  J.  Law,  540,  the  same  doc- 
trine was  restated  with  approval.  In  Dana 
T.  Graddock,  66  N.  H.  593,  32  AtL  757,  it  was 
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held  that  a  highway  laid  opt  to  "a  spike  oa 
the  margin  of  the  lake"  goes  to  the  lake  In  all 
stages  of  the  water.  The  court  said:  "The 
road  extends  to  the  changeable  margin  of  the 
water,  whether  that  line  is  moved  by  natnral 
causes  by  the  construction  of  a  wharf."  See, 
also,  Re  Riverside  Park  ETxtenslon,  27  Misc. 
.Rep.  873,  68  N.  7.  Supp.  963;  1  rarnbam  on 
Waters,  826. 

There  are  In  the  books  many  cases  of 
ways  by  dedication  bordering  on  waterways. 
While  ways  by  dedication  are  not  strictly 
analogous  to  ways  by  statutoiy  location, 
since  the  constmctiim  to  be  given  to  dedica- 
tion d^wnds  upon  the  Intent  of  the  pwaon 
dedicating,  as  a  question  of  fact  and  the 
construction  of  a  statutory  laying  out  is  a 
-  question  of  law,  still  the  cases  touching  dedi* 
cated  ways  ere  useful  as  illustrations  of  the 
reasons  which  underlie  the  legal  rnle  In 
statutory  eases.  It  is  said  that,  when  a 
liigliway  to  a  waterway  is  acquired  by  dedi- 
cation, the  presnmptloo  is  that  the  Intmt 
was  that  the  way  would  reach  the  water 
so  as  to  liable  the  public  to  enjoy  the  navi- 
gation of  the  stream.  The  result  is  that  if 
the  adjoining  land  is  gradually  extended  into 
the  stream,  the  tUgbway  will  follow  the  ex- 
tension and  continue  to  readi  the  water. 
And  it  will  extend  over  natural  accretions 
ipso  facta  1  Famham  on  Waters,  673 ;  Sau- 
let  T.  Shepherd.  4  Wall.  602,  18  L.  Ed.  442 : 
Cook  T.  Burlington,  80  Iowa.  94,  6  Am.  Bep. 
649;  Freedom  v.  Norris,  128  Ind.  377,  27  N. 
E.  8G9 ;  Lockwood  v.  N.  Y.  &  N.  H.  R.  E.  Co., 
37  Conn.  387;  Mayor  of  Jersey  City  v.  Mor- 
ris Canal  &  Banking  Co.,  12  N.  J.  Eq.  547; 
Godfrey  v.  Alton,  12  III.  29,  52  Am.  Dec.  470. 

The  principles  declared  in  the  cases  we 
have  cited  seem  to  be  consonant  with  rea- 
son. Here  is  the  case  of  a  street  laid  out 
to  connect  with  the  sea,  a  continuous  way  on 
land  and  water.  The  apparent  purpose  of  ex- 
tending the  street  to  high-water  mark  was  to 
make  sucii  a  continuous  way.  And  yet.  un- 
less It  be  true  that  the  terminus  of  the 
street  followed  "high-water  mark"  as  It 
might  be  removed  seaward  by  accretions, 
we  have  this  curious  result.  In  order  to  af- 
ford the  public  continuous  access  to  the  wa- 
terway, it  would  have  been  necessnry  for  the 
authorities  to  lay  out  new  additions  to  the 
street  at  least  as  often  as  the  imperceptible 
accretion  by  accumulation  became  percepti- 
ble.  Such  a  conclusion  is  not  reasonable. 

On  the  other  hand,  in  the  light  of  Judicial 
reason  and  expression,  we  hold  that  when 
high-water  mark  changed  and  the  defend- 
ants' land  above  high-water  mark  was  gradu- 
ally extended  seaward  by  accretion  the  pub- 
lic  easement  which  was  attached  to  It  origi- 
nally at  high-water  mark  went  with  It  pari 
passu.  The  street  ended  at  all  times  at 
"high-water  mark,"  which  was  declared  In 
the  laying  out  to  be  the  terminus. 


BBPOBTEB.  QU. 

The  d^endants  contend,  however,  tiiat  this 
conclusion  is  In  violation  of  article  I,  |  21,  of 
the  Constitution,  which  declares  that  "pri- 
vate property  shall  not  be  taken  for  public 
uses  without  Just  compensation."  They  say 
they  have  received  no  compensation,  and  that 
none  has  been  awarded  to  them  on  account 
of  the  way  which  we  have  said  extends  over 
their  new  made  land  by  virtue  of  the  laying 
out  in  1871.  We  think  this  ground  Is  not 
tenable.  When  the  street  was  originally 
laid  out.  If  any  damages  were  sustained,  com- 
pensation was  awarded  to  and  received  by 
the  defendants  or  their  predecessor  In  title 
or  was  waived.  The  law  conclusively  pre- 
sumes that  the  compensation  was  full  and 
Just  It  covered  all  damages  to  the  defend- 
ants' estate  and  for  all  time.  It  was  made 
once  for  all.  It  covered  the  damages  which 
were  Incident  to  the  taking  to  the  limit  of 
the  easement  as  first  used.  It  also  covered 
sucli  damages  as  might  be  occasioned  later 
by  an  extension  of  the  easement  by  operation 
of  law.  These  are  all  presumed  to  hare  been 
estimated  In  the  flrst  place.  Joy  v.  Grind- 
stone-Neck Water  Co..  85  Me.  109,  26  All. 
1052;  Taylor  v.  P.  K.  &  T.  St  Ry..  91  Me. 
193,  39  Atl.  5G0,  64  Am.  St.  Rep.  216.  In 
fact  when  the  defendants  gained  their  soil 
by  accretion,  they  gained  It  subject  to  the 
public  easement  They  have  never  owned  It 
free  from  the  easement  So  that  in  no  event 
are  they  entitled  to  claim  damages  for  the 
extension  of  the  street  over  their  newly  made 
land  by  operation  of  law. 

It  follows  that  the  entry  must  be: 

Judgment  for  tbe  state: 


B.  A  STROUT  GO.  v.-  HUBBARD. 

(Supreme  Judicial  Court  of  Aiaine.    SepL  12, 

1008.) 

1.  Bbokebs  (§  86*)  —  Compensation  —  Evi- 
dence—StJPFiciESCY. 

The  defendant  placed  Ui  farm  in  the  plain- 
tiff's agency  for  sate,  and  agreed  that,  if  It  was 
sold  to  any  party  through  the  plaintiff's  in- 
fiuenoe  by  an  advertisemeot  or  otherwise,  he 
would  pay  a  commission  of  all  tiiat  was  obtain- 
ed in  excess  of  $1,800.  He  further  agreed 
that,  in  case  he  should  sell  the  property  to  the 
plaintiffs  customer  for  less  than  $2,000,  he 
would  pay  a  conmiission  of  $200.  In  case  the 
defendant  withdrew  the  farm  from  plaintilTs 
agency  before  sale,  the  defendant  agreed  to  paj 
$20,  and  if  the  farm  should  tie  sold,  either  be- 
fore or  after  withdrawal,  to  a  castomer  to  whom 
the  plaintiff  recommended  it,  or  who  had  learned 
that  it  was  for  sale,  directly  or  indirectly* 
through  the  plaiittiff,  he  would  pay  a  commis- 
sion of  $200.  The  defendant  withdrew  his  fans 
from  the  plaintiffs  agency,  and  afterwards  sold  it. 

Held,  (1)  that  it  wonld  have  been  competent 
for  the  jury  to  find  from  the  eWdence  that  the 
purchaser  was  the  plaintiff's  customer,  and  that 
the  farm  was  sold  to  a  customer  to  whom  the 
plaintiff  or  its  agents  had  recommended  it  or 
who  had  learned  that  it  was  for  sale,  indireietly 
at  least,  through  the  plaintiff's  adverttaementi. 

[Ed.  Note.— For  other  cases,  see  BnAwcK  Cent 
Dig-  S8  116,  117 ;  Dec.  Dig.  I  86.*] 


*For  otlwr  cues  se«  •&»«  toplo  wd  secUoa  NUMBBR  la  Dm.  ft  Am.  Digs.  1M7  to  imbt,  *  aspectsr  lataxM 
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2.  BBOKEBB  a  Bft*)  —  COMPENSATIOIT  —  SUFFJ- 

CIBVOT  OF  BBEVICBS. 

That  a  requented  ioatraction  to  the  effect 
that  "if  the  listed  place  was  sold,  either  be- 
fore or  after  withdrawal,  to  a  customer  to  whom 
the  plaintiff  or  its  amenta  ia  good  faith  recom- 
menaed  it,  then  the  defendant  is  liable  for  a 
commission  of  |200,  whether  such  sale  was  ef- 
fected in  whole  or  in  part  by  reason  of  such 
recommendation  or  not,"  was  correct,  and 
sbould  have  been  given. 

[Ed.  Note.^For  other  cases,  see  Brokers,  Cent. 
Dig.  H  85-8»:  Dec.  Dig.  I  M.*] 
8.  Bbokebb  (f  56*)  —  OoHFEnuTioN— Stmn- 

CIENCT  OF  SEBVICBS. 

That  an  instruction  to  the  jury  to  the  ef- 
fect that  it  was  for  the  plaintiff  to  satisfy  them 
that  the  same  was  by  reason  of  the  plaintlfTs  In- 
fluence in  some  way  and  in  some  degree,  and 
without  which  it  would  not  have  been  sold  to 
the  purchaser,  injected  into  the  contract  an  ele- 
ment which  the  parties  did  not  put  into  it.  It 
was  not  necessary  for  the  plaintiff  to  show 
that  the  purchaser  was  influenced  by  the  plain- 
tiff or  its  agents  in  making  the  purchase,  if, 
in  fact,  he  was  ttie  plaintiffs  customer. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  it  85-89 ;  Dec.  Dig.  {  6&*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Kennebec  County. 

Assumpsit  by  the  B.  A.  Strout  Company 
against  Leslie  Hubbard.  Verdict  for  plain- 
tiff, and  pIsIntlfT  excepts  and  moves  for  a 
new  trial.  Exceptions  sustained. 

Action  of  EESnmpslt  brought  by  tbe  plain- 
tiff in  the  Bnperi6r  court,  Kennebec  county,  to 
recover  the  sum  of  $200  as  commission  on 
the  sale  of  a  farm  under  a  written  contract 
betweoi  the  plaintiff  and  the  defendant. 
Pica,  the  general  issue.  Verdict  tor  idaln- 
tlff  for  (36.  The  plaintiff  exceitted  to  certain 
rulings  made  by  the  presiding  justice  during 
the  trial,  and  after  verdict  filed,  a  general 
motion  for  a  nev  triaL 

Argued  before  EMEBY,  C.  J.,  and  WHITK- 
HOUSE,  SAVAOB,  FEABODY,  SPEAB,  and 
BIRD.  JJ. 

Williamson  ft  Burleigh,  for  plaintiff.  H. 
H.  Fatten,  for  defendant. 

SAVAGE,  J.  Action  to  recover  commis- 
sions on  the  sale  of  a  farm.  The  plaintiff 
claimed  $200.  The  verdict  was  for  the  plain- 
tiff for  ^6.  The  case  comes  up  on  the  plain- 
tiff's exceptions  and  a  motion  for  a  new  trial. 
The  evidence  Is  made  a  part  of  the  bill  of 
exceptions,  and,  in  order  properly  to  Inquire 
Into  the  merits  .of  the  exceptions.  It  ia  neces- 
sary to  ascertain  the  facts  to  which  they  re- 
late, or  rather  such  facts,  favorable  to  the 
plaintiff,  as  the  jury  would  have  been  war- 
ranted In  finding  from  the  evidence. 

It  is  admitted  tliat  on  November  30,  1906, 
the  defendant  made  and  signed  a  written 
contract  with  the  plaintiff  of  the  following 
tenor,  so  far  as  material  to  this  case: 

"The  E.  A.  Strout  Farm  Agency.  Boston — 
New  York. 

"I  hereby  place  the  property,  real  and  per- 


sonal, of  which  a  description  has  been  given. 
In  your  hands  for  sale.  If  the  same  is  sold 
to  any  party  through  your  Influence  by  ad- 
vertisement or  otherwise,  I  will  pay  to  you 
or  your  order  a  commlsslcm  of  all  you  get  in 
excess  of  $1,800,  clear  to  me.  In  case  I 
should  sell  the  property  to  your  customer  for 
less  than  $2,000,  I  wUl  psy  to  you  or  your 
order  a  commission  of  two  hundred  dollars ; 
or.  If  the  sale  exceeds  $2,000,  ten  per  cent  on 
the  full  amount  of  the  sale.  The  commissloti 
to  be  due  and  payable  the  day  sale  Is  effected. 

"Should  I  withdraw  the  said  estate  from 
your  hands  before  you  have  effected  a  sale,  I 
will.  In  consideration  of  your  having  listed 
the  property,  pay  you  forthwith  $20.00  or  two 
per  cent  of  the  asking  price,  if  above  $1,000. 

"Should  the  estate  be  sold  either  before  or 
after  withdrawal  to  a  customer  to  whom  you 
or  your  agents  have  recommended  It  or  who 
has  learned  that  It  was  for  sale,  directly  or 
indirectly,  through  you,  your  agents  or  your 
advertisements,  I  will  pay  your  comminlon 
as  agreed." 

The  plaintiff  In  two  counts  has  declared 
on  the  clanses  In  the  contract  whereby  the 
defendant  agreed  to  pay  a  commission  In 
case  he  sold  a  farm  to  a  customer  of  the 
plaintiff,  or  In  case  he  should  sell  the  farm 
before  or  after  withdrawal  to  a  customer  to 
whom  the  plaintiff  or  its  agents  has  recom- 
mended It,  or  who  had  learned  that  It  was 
for  sale,  directly  or  indirectly,  through  the 
plaintiff  or  its  agents  or  advertlsemeutB. 
The  plaintiff  did  not  sue  for  the  $36»  tot 
which  the  verdict  was  returned. 

At  the  same  time  the  defendant  signed  and 
delivered  to  the  plaintlfTs  agent  a  written 
description  of  the  estate.  Thereupon  the 
plaintiff  "listed"  the  defendant's  farm  That 
la  to  say,  It  included  a  condensed  description 
of  the  farm  In  a  list  or  catalogue  of  estates 
which  It  bad  for  sale,  which  It  published  and 
sent  to  its  agents  In  Bangor  and  Newport  In 
the  early  part  of  1907.  It  also  sent  pictures 
of  the  buildings  from  a  photograph  furnished 
by  the  defendant.  Afterwards,  by  a  letter 
dated  April  8,  1907,  the  defendant  withdrew 
his  form  from  the  plaintiff's  hands,  and  a 
week  later  sold  and  conveyed  It  to  one 
Blanchard  for  $1,820. 

It  was  admitted  that  the  plaintiff  recom- 
mended the  farm  to  Blanchard,  obtained  an 
offer  of  $1,700  from  Blanchard,  and  bronght 
him  to  the  defendant's  house  on  April  3, 
1907.  There  was  testimony  that  the  plaln- 
tUffl  agent  then  communicated  Blanchard*^ 
offer  to  the  defendant,  who  declined  to  ac- 
cept it 

It  was  also  admitted  that  Biancdiard  knew 
that  the  farm  was  for  sale  previous  to  its 
being  recommended  by  the  plaintiff.  The  de- 
fendant testifled  that  Blanchard  asked  him  in 
February,  1907,  what  he  would  take  for  the 
farm.  If  he  would  take  $1,500,  and  that  he 
declined  to  sell  for  that  price.  Blanchard 
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testified  that  prerions  to  this  conversatlou 
he  knew  the  farm  was  "listed";  that  1^  In 
the  plaintiff's  agency,  as  we  interpret  the 
testlmouy.  It  also  appears  that  Blanchard 
had  lived  only  a  mile  or  two  away,  and  knew 
the  farm  T.-ell. 

Farther  than  this,  the  Jury  would  have 
been  warranted  hy  the  evidence  In  findbig 
that  about  April  1, 1907,  Blanchard  called  on 
the  plaintiff's  agent  in  Bangor  wllii  a  view 
to  the  purchase  of  a  farm  somewhOTe ;  that 
the  agent  showed  him  among  others  the  de* 
scription  and  picture  of  the  defendant's 
place;  that  this  agent  recommended  it,  and 
adrlBed  him  to  see  Uie  ididntiff's  agent  In 
Newport,  who  would  Aow  hUn  the  defend- 
ant's farm  and  anothw  one  of  which  he  had 
heard  and  to  which  he  was  lucUned;  that 
he  went  to  Newport,  and  saw  the  agent 
there;  tiiat  that  agent  showed  him  the  de- 
scription of  the  Hubbard  farm,  and  recom- 
mended it;  that  he  then  offered  |1,700  for 
It;  that  the  ag^t  took  him  to  the  defend- 
ant's house  to  see  If  a  trade  could  be  made ; 
that  while  there  he  and  the  defendant  tried 
to  negotiate  a  trade;  but  disagreed  upon 
the  price,  and  that  the  defradant  fire  days 
aftorwards.  disregarding  the  plaintUTfl  agents 
In  Bangor  and  Newport,  whom  he  knew,  and 
with  whom  thus  far  he  had  been  In  communi- 
cation, sent  his  letter  of  withdrawal  direct 
to  the  plaintiff's  New  Tork  office. 

From  these  facta  we  think  it  would  have 
been  competent  for  the  jury  under  proper  in- 
structions to  find  that  Blanchard  was  the 
plaintiff's  "customer,"  and  that  the  farm  was 
sold  to  a  customer  to  whom  the  plaintiff  or 
its  agents  had  recommended  It,  or  who  had 
learned  that  it  was  for  sale.  Indirectly,  at 
least,  through  the  plalntiCTs  advertisements. 
In  either  case,  we  are  left  to  inquire  whether 
any  right  to  commissions,  accrued  to  the 
plaintiff  by  reason  of  the  sale  defendant 
to  Blanchard  after  the  letter  of  withdrawal. 
And  the  answer  will  depend  upon  a  construc- 
tion of  the  contract  which  the  defendant 
made,  and  not  upon  the  rights  which  artee  by 
implication  when  one  leaves  his  property  in 
the  hands  of  a  broker  for  sale,  without  men- 
tion of  specific  conditions,  as  between  owner 
and  broker. 

The  contract  was  a  comprehenalve  one.  It 
fully  protected  the  rights  of  the  plaintiff  In 
every  contingency.  It  may  seem  a  hard  and 
uneven  contract,  but  It  was  one  which  tlie 
parties  had  a  right  to  make,  and  It  must  be 
enforced  according  to  Its  terms.  The  first 
clause  In  the  contract  relating  to  commis- 
sions seems  to  contemplate  a  sale  directly 
through  the  plaintiff  by  Its  bringing  a  cus- 
tomer ready  and  willing  to  pay  a  price  of 
$1,800  or  more,  In  which  case  the  plaintiff 
was  to  have  all  in  excess  of  $1,800.  The 
next  clause  contemplates  that  the  defendant 
might  himself  sell  the  farm  for  any  price  he 
pleased  to  a  customer  of  the  plaintiff;  tb&t 
la,  one  whom  the  plaintiff  had  Interested  in 
the  farm,  to  whom  It  bad  recommended  it^ 


and  whom  It  had  produced  to  tSie  defoidaiit 
as  a  purchaser  at  some  price.  Such  a  person 
would  fairly  be  the  p1alntur*8  "customer.*' 
In  that  case  the  plaintiff  was  to  be  entltlM 
to  a  commission  of  9200,  whatever  the  Bell- 
ing price  might  be. 

There  was  another  contingency,  and  one 
which  may  have  happened  in  this  case.  Aft- 
er the  plaintiff  had  thus  produced  a  eastern- 
er, after  It  had  directed  bis  attention  to  this 
farm,  and  perhaps  specifically  away  from 
others,  after  it  had  recraumended  the  farm 
and  advised  Its  purchase,  after  the  costomer 
had  b^un  to  nibble  at  the  hook,  the  defend- 
ant might  withdraw  the  farm  frton  the  plain- 
tltTs  agency,  as  provided  In  another  clause 
In  the  contract,  and  thus  deprive  tlie  plain- 
tiff of  the  $200  commissions. 

This  contingency  was  provided  fbr  In  tiie 
other  clause  which  we  have  referred  to, 
which  was  to  the  effect  that  If  the  farm 
should  be  sold  by  the  dtfendant  after  with- 
drawal to  a  customer  to  whom  13ie  plaintiff 
bad  recommended  It,  or  who  had  learned  tlut 
it  was  for  sate,  directly  or  Indirectly  through 
the  plaintiff,  the  defendant  would  pay  a  com- 
mission of  |200.  And  under  this  clause  the 
plaintiff  now  bases  Its  right  to  recover. 

We  have  already  defined  what  Is  meant  by 
"customer"  of  the  plaintiff,  as  applied  to 
this  case.  It  wlU  be  noticed  that  the  de- 
fendant agreed  In  the  last-named  contingency 
to  pay  a  commission  In  case  of  sale  to  a  cus- 
tomer to  whom  It  had  recommended  the 
farm,  or  who  had  learned  that  It  was  for 
sale  through  the  plaintiff.  The  agreement 
was  not  limited  to  a  sale  to  a  customer 
whom  the  plaintiff  had  infloenced  to  pur- 
chase.  These  are  distinct  propositions. 

Now,  with  the  case  in  this  situation,  and 
under  this  contract  which  we  have  constroed. 
the  plaintiff  asked  the  court  to  give  the  fol- 
lowing Instruction  to  the  Jury:  "If  tbe 
listed  place  was  sold  either  befbre  or  after 
withdrawal  to  a  customer  to  whom  tiie  plain- 
tiff or  Its  agents  In  good  faith  recommended 
It,  then  the  defendant  is  liable  for  a  commis- 
sion of  $200,  whetiier  such  sale  was  effected 
In  whole  or  In  part  by  reason  of  snch  recom- 
mendation or  not."  The  judge  declined  to 
give  this  Instruction,  but,  instead.  Instructed 
the  Jury  as  follows:  "Was  Mr.  Blanchard 
influenced  in  ai^  way  by  any  act,  conversa- 
tion, without  which  he  would  not  have  pur- 
chased that  place,  to  purchase  it  of  Mr.  Hub- 
bard? He  may  have  looked  at  the  place  be- 
fore, but  had  he  without  the  Infiuence  of  the 
Strout  Company  or  its  agents  made  up  bis 
mind  to  purchase  it  or  did  he  without  their 
Influence,  and  without  what  was  said  by 
them,  finally  purchase  this  place?  And  tiiat 
Is  the  nub  of  this  case,  in  my  opinion^  for 
your  determination.  •  •  •  It  is  for  the 
plaintiffs  to  satisfy  you  that  it  was  by  rea- 
son of  their  influence  In  some  way  and  In 
some  d^ree  and  without  which  woold  not 
have  been  sold  to  Mr.  Blanchard  before  they 
are  entitied  to  a  verdict  for  more  than  the 
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¥36  vhlch  I  have  already  allnded  to."  The 
InstrncUon  glren  Injected,  Into  the  contract 
an  elonent  which  aa  we  have  seen  the  par- 
ties did  not  pat  Into  it,  and  an  element  oner- 
ous and  prejudicial  to  the  contract  rights 
of  the  plaintiff.  By  the  contract  It  was  suf- 
ficient to  i^ow  that  the  plaintiff  sowed  seed, 
and  the  defendant  reaped  bis  harvest,  where 
the  seed  had  been  sown.  It  was  not  Incum- 
hcat  on  the  plaintiff  to  trace  the  develop* 
ment  of  tbe  seed  and  the  growth  of  the 
plant  It  was  not  necessary  to  show  even 
that  the  harvest  came  from  the  plaintiff's 
seed ;  for  such  was  not  the  contract 

The  requested  Instruction,  we  think,  cor- 
rectly stated  the  proper  rule  under  this  con- 
tract and  It  shoDid  have  been  given.  As  the 
plaintiff's  exception  to  the  Instructions  giv- 
en and  to  the  refusal  to  Instruct  as  request- 
ed must  be  sustained,  it  Is  unnecessary  to 
consider  the  motion  for  a  new  trial. 

JSlxceptions  sustained. 


LABRECQUB  v.  HILL-  MFG.  CO. 

(Supreme  Judidal  Conrt  of  Maine.   Oct  8, 
1908.) 

1.  Masteb  ahd  Sebvakt  (§  Safe  Place 
IK  Which  to  Wobk— Case  Bequieed. 

When  a  person  is  employed  in  a  mill  to 
tend  and  operate  a  machine,  and  the  relation 
of  master  and  servant  exists  between  bim  and 
hia  employer.  It  is  tbe  primary  daty  of  tbe  mas- 
tor  to  use  all  ordinary  care  to  provide  a  rea- 
sonably safe  place  in  which  the  Bcrrast  is  re- 
quired to  work,  and  to  provide  and  maintain 
reasonably  safe  and  suitable  macbinery  for  the 
servant  to  operate,  so  that  by  the  exercise  of 
ordinary  care  on  bis  part  the  servant  can  per- 
form tbe  service  required  of  bim  witbont  liabil- 
ity to  other  injuries  than  those  resulting  from 
simple  and  unavoidable  accidents. 

[Ed.  Mote. — For  otlier  cases,  see  Master  and 
Servant  Cent  Dig.  H  173,  174 ;  Dea  Dig.  8 

2.  Masteb  and  Sehvakt  (8  278*)— Imjtjeieb 
TO  Sebvant— Evidence— SuTFiciENCT. 

The  plaintiff  was  employed  as  an  opera- 
tive in  the  picker  room  of  tbe  defendant's  cot- 
ton mill,  and,  while  so  engaged,  be  received  a 
severe  personal  injury,  causmg  a  fracture  of  his 
rifrht  arm  at  three  different  points,  and  result- 
ing in  the  amputation  of  the  arm  near  tbe 
Ahoulder.  The  plalnlifl  contended  that  the  In- 
jury was  caused  by  the  breaking  of  a  defective 
leather  belt  connecting  two  of  the  pulleys  of 
the  machine  called  an  "opener"  which  be  was 
employed  to  tend  and  operate,  and  that  there 
was  a  fallare  of  duty  on  the  part  of  the  defend- 
ant towards  him  in  allowing  a  defective  belt  to 
be  used,  and  thus  eicposfng  bim  to  unnecessary 
peril  while  he  was  himself  in  the  exercise  of  or- 
dinary care,  and  without  knowledge  of  the  un- 
suitable condition  of  tiie  belt.  The  plaintiff  re- 
covered a  verdict  for  $3,083.81.  Under  the 
facts  and  circumstances  which  are  stated  in  tbe 
opinion,  held,  that  the  verdict  cannot  be  deem- 
ed unmistakably  wrong,  and  that  tbe  court 
would  not  be  warrantea  In  setting  It  aside. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  9R4 ;  Dec.  Dig.  f  m*] 

3.  Masteb  and  Sebvaivt  (§  276*)— Injubibs 
TO  Servant— Evidence— SupFiciENCT. 

It  is  an  axiom  in  mechanics  that  tbe  fact 
that  a  belt  breaks  at  a  particular  point  is  suffi- ' 


dent  evidence  that  sudi  point  is  the  weakest 

place  in  tbe  belt 

[Ed.  Note.- For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |8  950,  951;  Dec.  Dig.  S 
276.*] 

(Official.) 

On  Motion  from  Supreme  Judicial  C9ourt, 
Androscoggin  County. 

Action  on  tbe  case  for  personal  Injuries 
1^  David  liabrecque  against  the  Hill  Manu- 
facturing Company.  Verdict  tor  plaintiff, 
and  defendant  moves  for  a  new  triaL  Mo- 
tion overruled. 

,  Action  on  the  case  to  recover  damages  for 
personal  Injuries  sustained  by  the  plaintiff 
while  employed  as  an  operative  in  tbe  pick- 
er room  of  the  defendant's  cotton  mill,  and 
caused  by  tbe  alleged  negligence  of  the  de- 
fendant. Plea,  the  general  Issue.  The  plain- 
tiff recovered  a  verdict  for  ^,083.81.  The 
defendant  then  filed  a  goieral  motion  tor  a 
new  trial. 

Argued  before  EMERT.  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PEABODT,  SPEAR,  and 
BIRD,  JJ. 

McOUllcuddy  &  Morey,  for  plaintiff.  Oakes, 
Pulslfer    Ludden,  for  defendant 

WHITEHOUSE,  J.  On  tbe  4th  day  of 
September,  1906,  the  plalntifF  was  employed 
as  an  operative  In  tbe  picker  room  of  the  de- 
fendant's cotton  mill,  and  while  so  engaged 
he  received  a  severe  personal  Injury  causing 
a  fracture  of  his  right  arm  at  three  different 
points,  and  resulting  in  tbe  amputation  of 
tbe  arm  near  the  shoulder.  In  a  suit  brought 
against  the  company  to  recover  damages  for 
tbe  Injury  the  plaintiff  contended  that  It  was 
caused  by  tbe  breaking  of  a  defective  leath- 
er belt  connecting  two  of  the  pulleys  of  tbe 
machine  called  an  "opener"  which  he  was 
employed  to  tend  and  operate,  and  that  there 
was  a  failure  of  duty  on  the  part  of  the  com- 
pany towards  bhn  In  allowing  a  defective 
belt  to  be  used,  and  thus  exposing  bim  to 
unnecessary  peril,  while  he  was  himself  In 
the  exercise  of  ordinary  care  and  without 
knowledge  of  the  unsuitable  condition  of  the 
belt  The  jury  returned  a  verdict  In  favor 
of  the  plaintiff  for  ¥3,083.81,  and  the  case 
comes  to  the  law  court  on  a  motion  to  set 
aside  tbls  verdict  as  against  tbe  evidence. 

In  the  picker  room,  where  tbe  plaintiff 
worked,  the  preparatory  processes  of  manu- 
facturing appear  to  be  carried  on.  There 
the  bales  of  cotton  are  opened  and  the  cotton 
torn  apart  and  subjected  to  some  degree  of 
manipulation.  It  Is  then  run  through  tbe 
machine  called  the  "opraier,"  for  tbe  purpose 
of  lightning  and  cleansing  It  The  entlro 
machinery  of  the  "opener"  comprises  a  hop- 
per where  the  cotton  is  Introduced,  the  feed 
compartment  with  two  aprons,  a  "chopper" 
or  comb  and  a  fan,  and  a  beater  with  a 
wooden  tunnel  or  hood  attached  through 
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which  B  draft  Is  forced  for  the  purpose  of 
drawUkg  the  cotton  Into  another  machine  In 
the  room  abore.  The  beater  Is  driven  by 
power  conimnnlcated  by  means  of  a  belt 
from  a  large  pulley  overhead,  and  makes 
abont  1,850  revolntions  a  mlnnta  On  the 
end  of  the  beater  shaft  Is  a  snail  pulley 
four  Inches  In  dlametw,  and  the  aprons, 
comb,  and  fan  in  the  feed  compartment  are 
'  all  operated  by  power  transndtted  from  the 
small  puU^  on  the  beater  shaft  by  means  of 
the  belt  In  qoestton,  2  Inches  In  wldQi,  whlift 
Is  allied  to  have  been  defectiTe,  to  a  pulley 
18  Inches  In  diameter,  wiUi  spokes  In  It  re-, 
T<dTlng  on  an  axle  8  or  4  feet  distant  from 
the  beater  shaft  This  fieed  pulley,  18  Inch- 
es In  diameter,  makes  282  rer<dntions  a 
minute.  . 

It  Is  not  In  controversy  tiiat  even  with  the 
exerdae  of  ordinary  care  and  afclll  in  the 
operation  of  this  machinery  the  cotton  run- 
ning through  tbe  "opener"  will  occasionally 
become  (dogsed  either  In  tiie  beater  or  In  the 
tunnel  fiirougb  which  the  cotton  passes  from 
the  beater.  In  such  a  contingency  It  may 
become  necessary  and  pn^r  either  to  stop 
all  of  the  madilnery  constituting  the  "open- 
er" or  to  stop  only  the  feed  puU^.  In  the 
former  case  a  shipper  Is  provided  for  the 
purpose  of  disconnecting  the  beater  from  the 
power  overhead.  This  is  known  as  the  "big 
shipper,"  and  It  la  equipped  with  a  long 
wooden  handle  pendent  within  the  reach  of 
the  operative  when  he  Is  standing  on  the 
floor  by  the  aide  of  the  machine.  By  thus 
"shipping  the  overhead  belt"  all  parts  of  the 
machine  may  be  stopped  In  about  22  seconds. 
The  small  shipper  on  the  lower  floor  with 
two  Iron  prongs  between  which  the  belt  In 
question  passes  In  runDlng  over  the  feed  pul- 
ley Is  operated  automatically  by  a  wire  rope 
from  the  room  above,  and  was  not  deigned 
to  be  nsed  to  take  the  belt  oCT  of  the  feed  pul- 
1^  by  the  operative  on  the  lower  floor. 
Whenever  it  Is  deemed  advisable  to  stop  the 
feed  pulley  without  stopping  the  beater,  the 
operative  removes  the  belt  from  the  feed  pul- 
ley with  his  hand  while  the  machine  Is  in  mo- 
tion. By  this  method  the  motion  of  the  pulley 
Is  stopped  in  about  four  seconds.  It  Is  not  in 
controversy  that,  when  the  plalntiCf  was  em- 
ployed fourteen  months  before  the  accident, 
he  was  Instructed  by  Beauchene,  the  boss 
of  the  picker  room,  both  by  precept  and  ex- 
ample, to  stop  the  feed  pulley  by  removing 
the  belt  with  his  hand  while  the  machine 
was  In  motion;  and  It  Is  not  In  dispute  that 
this  had  been  the  practical  method  of  stop- 
ping the  feed  pulley  for  the  entire  15  years 
during  which  this  machine  had  been  used 
In  the  picker  room.  Overseer  Mitchell,  testl- 
^Ing  for  the  defense,  admits  that  Beauchene, 
the  boss  and  belt  fixer  In  that  room,  was  au- 
thorized to  Instruct  the  operators  to  stop  the 
feed  portion  of  the  machine  in  that  way,  and 
Beauchene  himself  admits  that  he  told  the 
plaintiff  that  that  was  the  way  to  do  it,  and 
gave  him  an  illustration  of  his  manner  of 


doing  It  by  taking  off  the  belt  with  bis  own 
hand  while  the  madilne  was  nnming  at  fun 
speed.  It  is  suggested,  however,  ttiat  Beau- 
chene employed  both  hands  to  do  It,  using 
his  left  hand  to  steady  the  small  antanuitic 
shipper  and  his  right  hand  to  take  off  the 
belt;  but  Beauchene  expressly  admits  tliat.  if 
the  bdt  breaks  when  the  c^aattre  la  in  the 
act  of  removing  It  from  the  pulley,  "it  will 
fly  Just  the  same  whether  he  is  taking  it  off 
with  one  band  or  twa"  AKboogh  dnrlDg 
the  time  the  plaintiff  was  runnlnir  the  ma- 
chine the  beit  had  broken  several  times 
prior  to  the  day  of  the  accident;  and  had 
been  repaired  by  Beauchene,  there  Is  no  evi- 
dence that  it  had  ever  brokm  before  while 
the  operative  was  in  tlw  act  of  removing  it ; 
and  during  the  entire  14  months  of  the  plaln- 
tllTs  service  in  (grating  the  machine,  when- 
ever It  became  necessary  to  stop  the  feed 
pulley,  the  belt  was  removed  by  bim  In  es- 
sentially the  same  manner  as  whra  he  at- 
tempted to  remove  It  at  the  time  at  the  ac- 
cident, and  In  every  instance  without  injury 
to  hlniself  or  the  belt. 

In  the  declaration  In  the  plaintiff's  writ  it 
Is  alleged  that  at  the  time  of  the  accident 
the  machine  became  clogged,  and  that  he  at- 
tempted to  stop  It  by  removing  the  belt  in 
question  from  the  pulleys  with  his  hand  and 
took  hold  of  the  belt  with  his  band  for  that 
purpose ;  but,  while  the  machine  and  Its  pul- 
leys were  revolving  with  great  speed,  the  belt 
In  question  "by  reason  of  Its  worn,  weak,  de- 
fective and  unsuitable  condition"  saddenly 
broke,  and  with  great  force  and  violence 
came  in  contact  with  the  plalntltTs  right 
band  and  arm,  and  pulled  his  right  hand 
and  arm  into  the  revolving  pulleys  and  other 
parts  of  the  machine,  and  thereby  broke, 
wounded,  and  lacerated  the  arm,  bo  that  it 
became  necessary  to'  amputate  It  between 
the  elbow  and  shoulder  Joint 

The  plaintiff's  account  of  the  accident  as 
given  in  his  testimony,  reduced  to  a  nam* 
tlve  form,  It  Is  as  follows:  "I  was  doing  my 
work  on  the  machine.  I  noticed  the  cotton 
was  coming  up  bad  in  the  tunnel.  It  was 
going  up  rolling  and  comii^  down,  and  I 
stopped  the  machine  to  get  it  out  of  the  ton- 
nel  and  see  what  the  matter  was.  I  did  the 
same  as  usual,  as  was  taught  me.  I  stopped 
the  big  strap  by  the  big  shipper.  Then  I 
did  as  usual,  and  went  to  take  off  the  small 
one  with  my  hand.  While  I  was  pulling  it. 
It  broke.  When  I  pulled  the  strap  like  this. 
It  broke,  and  threw  my  arm  this  way.  I  had 
my  left  band  on  the  belt  trying  to  take  It 
off.  I  was  standing  a  step  from  the  big 
pulley,  where  I  generally  stood.  I  was  right 
close  to  it  I  took  hold  of  the  belt  with  my 
left  ban,d.  My  right  hand  was  right  side  of 
me.  The  belt  broke,  and  I  didn't  know  mach 
of  anything  afterwards.  I  heard  some  noise, 
and  It  went  altogether — the  noise  and  my- 
self who  had  the  accident  It  went  as  rapid- 
ly as  lightning.  I  heard  something  crack,  but 
at  the  same  time  I  received  everything.  The 
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macbioe  was  mining  at  that  time.  It  was 
moderating.  I  couldn't  say  how  many  turns. 
I  heard  the  strap  break,  and  that  Is  all  X  saw. 

"Q.  Did  It  strike  your  hand?  Did  the  belt 
strike  or  wind  around  your  hand. 

"A.  That  is  It  I  thought  It  put  me  into 
the  pulley.  I  couldn't  aee  how  it  put  me  in* 
to  the  palley.  It  went  too  fast  It  put  my 
right  arm  into  the  big  pulley  with  spokes  in 
It  and  broke  my  arm  In  three  places. 

"In  taking  the  belt  off,  I  did  nothing  to 
break  It  I  always  took  It  off  the  same  way. 
It  was  the  way  they  told  me  to  take  it  off. 

"As  I  put  my  hand  oa  the  belt,  It  broken 
and  then  it  twirled  and  caught  my  right  arm, 
and  polled  me  into  the  pulley. 

"I  could  have  stopped  the  machine  when  It 
was  clogged  by  taking  hold  of  the  handle  of 
the  big  shipper,  but  I  couldn't  wait  It  had 
to  be  done  immediately.  It  would  have  re- 
tarded the  work.  My  reason  for  not  waiting 
was  to  do  the  work  faster,  because  we  were 
ordered  to  do  it  that  way.  I  took  hold  of  the 
handle  of  the  shipper  because  I  didn't  know 
(whether  the  cotton  was  closed)  In  the  tun- 
nel or  down  in  the  beater. 

"The  belt  broke  four  or  five  days  before  I 
got  hurt  before  the  last  time.  I  was  a  Uttle 
way  otr.  We  found  it  broken.  That  part  of 
the  machine  was  stopped.  The  belt  had  bro- 
ken before,  but  a  strap  may  break  and  be  re- 
paired BO  it  will  be  Just  as  strong  as  It  was 
before.  I  didn't  bother  with  the  straps  be- 
cause it  wasn't  my  business.  I  didn't  doubt 
the  strap.   I  thought  it  was  good." 

When  the  plaintiff  was  Injured,  he  was 
working  on  the  machine  alone.  No  other  per- 
son witnessed  the  occurrence.  But  it  was  not 
in  question  that  immediately  after  the  acci- 
dent the  plaintiff  was  found  lying  on  the  floor 
near  the  machine  at  which  he  had  been  at 
work,  apparently  unconscious,  with  his  right 
arm  broken  in  three  places,  and  a  cut  on  his 
forehead,  which  was  bleeding.  The  broken 
belt  was  lying  on  the  floor  near  the  pulleys, 
and  "seemed  to  be  twisted  up  In  a  circle." 
There  was  blood  on  the  floor  near  the  belt. 

The  principles  of  law  applicable  to  this 
state  of  facts  are  well  settled  and  familiar. 
They  haTe  been  so  repeatedly  stated  and  crit- 
ically distinguished  and  applied  in  the  recent 
decisions  of  this  court  that  no  elaborate  dis- 
cussion of  them  Is  here  required.  The  rela- 
tion of  master  and  servant  existed  between 
the  plaintiff  and  the  defendant  It  was  the 
primary  duty  of  the  defendant  to  use  all  or- 
dinary care  to  provide  a  reasonably  safe 
place  in  which  the  plaintiff  was  required  to 
work,  and  to  provide  and  maintain  reasonably 
safe  and  suitable  machinery  for  him  to  oper- 
ate, so  that,  by  the  exercise  of  ordinary  care 
on  his  own  part,  the  plaintiff  could  perform 
the  service  required  of  him  without  liability 
to  other  Injuries  than  those  resulting  from 
simple  and  tmavoldable  accidents. 

In  Caven  v.  Granite  Company,  99  Me.  278, 
50  Atl.  285,  the  plaintiff's  death  was  caused 
by  the  breaking  of  a  defective  eye  in  a  wire 
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cable  into  which  the  tackle  had  been  hooked 
designed  to  support  a  movable  stage.  It  was 
contended  In  behalf  of  the  defense  that  the 
plaintiff  was  charged  with  the  duty  of  the 
master  to  see  that  that  part  of  the  guy  was 
sufficient  for  the  purpose;  but.  It  appearing 
that  this  was  a  part  of  a  completed  structure 
furnished  by  the  defendant  for  the  use  of  its 
servants,  and  that  the  plaintiff  was  not  ex- 
pressly charged  by  the  superintendent  frith 
any  duty  respecting  it  except  to  select  good 
tackle  and  secure  the  guy  to  its  anchorage, 
it  was  held  that  he  assumed  no  risk  and  was 
gallty  of  no  negligence.  The  question  is  thus 
treated  in  the  opinion  of  the  court:  "If  the 
appliances  are  of  such  a  character  as  to  be 
likely  to  become  weak  or  worn  or  out  of  order 
by  time  or  use,  reasonable  care  requires  the 
master  to  make  examinations  or  inspections 
at  reasonable  Intervals,  In  order  that  defects 
may  be  discovered  and  remedied.  And  the 
servant  has  a  right,  so  far,  to  rely  upon  the 
presumptions  that  the  master  has  done  its  du- 
ty In  all  these  respects.  The  servant  on  his 
part  is  bound  to  use  reasonable  care.  He  is 
conclusively  held  to  have  assumed  the  risks 
of  dangers  which  are  known  to  him,  and  as 
well  those  which  are  Incident  to  his  wwk. 
and  which  are  obvious  and  apparent  to  one  of 
bis  Intelligence  and  experience.  Though  he 
may  have  the  benefit  of  the  pr^mption  that 
his  master  has  performed  its  duties,  yet  he 
Is  bound  to  use  his  eyes  and  his  mind,  and  to 
see  the  things  before  him  which  are  obvious. 
He  is  chargeable  with  knowledge  of  the 
things  and  conditions  which  he  sees,  or  ought, 
by  the  exercise  of  reasonable  care,  to  see. 
And  the  master  has  a  right  to  presume  that 
he  win  see  and  guard  against  obvious  dan- 
gers. If  the  servant  falls  in  this  respect,  he 
Is  negligent  But  he  is  not  ordinarily  bound 
to  examine  or  inspect  appliances,  or  to  dis- 
cover dangers  not  obvious.  He  Is  not  bound 
to  do  so,  unless  charged  with  that  duty  by 
the  master,  or  by  the  character  of  his  work. 
He  may  rely  upon  the  presumption  that  the 
master  has  inspected." 

That  the  belt  in  question  in  the  case  at  bar 
was  in  fact  defective  and  of  insufficient 
strength  to  transmit  the  power  and  maintain 
the  velocity  required  of  the  feed  pulley  In  the 
machine  operated  by  the  plaintiff  satisfactor- 
ily appears  from  the  testimony  In  the  case 
considered  in  connection  with  the  api>earaiice 
of  the  belt  itself  which  is  exhibited  in  evi- 
dence. The  Jury  so  found,  and  there  Is  a 
clear  preponderance  of  evidence  in  support 
of  their  fludlng  upon  that  proposition. 

The  Jury  also  found  that  the  defendant 
failed  to  exercise  due  care  and  vigilance  In 
regard  to  the  iuspection  of  this  belt  and  neg-' 
lected  to  provide  the  machine  with  a  reason- 
ably safe  and  suitable  belt  and  It  is  the  opin- 
lou  of  the  court  that  this  conclusion  cannot 
Justly  be  declared  manifestly  wrong.  The 
testiiQony  of  Beaucheoe  himself,  who  was 
charged  with  the  duty  of  the  master  to  make 
the  necessary  inspection  and  repair  of  the 
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belts  in  tbe  plalnttfTa  room,  dlBcloses  an 
unexplained  neglect  of  duty  on  his  part  to 
make  proper  inspection,  and  a  manifest  fail- 
ure to  appreciate  the  nature  and  extent  of  the 
responsibility  imposed  upon  him.  He  express- 
ly  admits  In  his  testimony  tbat  be  made  no 
inspection  to  discover  defects.  He  says: 

"I  leave  the  belt  to  run  all  he  can  run.  I 
find  out  If  be  break  I  fix  him  up.  If  m:; 
man  find  out  he  want  fix,  he  tell  me  to  fix  it. 

"Q.  Let  it  go  as  long  as  it  would  until  it 
broke,  and  then  yon  would  fix  it?  Tliat  Is 
right,  isn't  it,  Mr.  Beanchene? 

"A.  Tea. 

"Q.  You  didn't  take  the  trouble  to  go 
around  and  look  at  the  belt  and  see  bow  it 
was? 

"A.  No. 

"Q.  Now,  if  you  saw  a  crack  In  tbe  belt 
like  that,  wouldn't  yon  cut  that  out  too? 

"A.  If  I  see  him,  I  fix  the  belt 

"Q.  If  you  saw  It,  yon  wouldn't  let  the 
belt  run  tbat  way,  would  you? 

"A.  No. 

"Q.  And  that  was  Just  the  way  this  belt 
was  running  when  this  belt  broke,  wasn't  it? 
That  is  true,  isnt  It? 

"A.  Well,  it  la  supposed  to  be  run  that 
way." 

This  man  had  worked  in  a  pI(Aer  room  22 
years  and  bad  served  In  tbe  plaintiff's  room 
tbe  last  time  4  consecutiTe  years  Immediate- 
ly preceding  the  accident  According  to  the 
plaintiff's  testimony,  the  belt  broke  and  was 
repaired  by  Beauchene  only  four  or  five  days 
before  the  last  break.  This  Is  not  denied  by 
Beanchene.  He  only  st&tes  that  he  does  not 
remember  when  he  last  r^lred  it  Bean- 
chene then  knew  that  the  belt  was  in  use 
when  he  took  charge  of  tbe  room  four  years 
before,  but  did  not  know  how  much  longer  It 
had  been  there.  If  he  had  then  given  the 
belt  such  a  careful  examination  as  his  duty 
required  him  to  give  it  and  compared  the 
patent  defects  in  tbe  other  portions  of  it 
with  the  condition  of  the  broken  ends,  he 
would  doubtless  have  condemned  the  belt  as 
no  longer  safe  and  suitable  for  use.  The 
plaintiff  had  only  been  there  14  months, 
and  had  no  knowledge  of  tbe  age  of  tbe 
belt  He  had  never  been  charged  with 
any  responsibility  in  the  Inspection  of  belts 
and  never  had  any  experience  In  testing 
or  specially  observing  the  tensile  strength 
of  leather  which  bad  become  cracked  and 
weakened  by  time  and  use.  The  surface 
cracks  were  obvious,  but  they  were  not 
necessarily  serious  defects.  The  plaintiff 
was  not  sufficiently  expert  to  distinguish 
at  a  glance  harmless  surface  cracks  from  the 
destructive  rents  caused  by  great  age  and 
hard  usage.  He  was  Justified  In  assuming 
that  tbe  decision  of  the  belt  fixer,  Beanchene, 
to  conttQue  this  belt  In  use  after  tbe  repairs 
made  by  him  four  or  five  days  before  tbe 
hccldent  was  a  sufficient  guaranty  of  its 
strength  and  fitness.  He  could  property  rely 
upon  the  pr«iumptlon  tbat  the  duty  of  the 


master  had  been  performed.  He  says  he  **did 
not  doubt  the  belt"  He  ^thought  it  waa 
good."  Under  these  drcumstancea,  the  con- 
clusion of  the  Jury  that  the  plaintiff  assumed 
no  risk  and  was  guilty  of  no  n^Ugence  in 
removing  the  belt  as  he  liad  been  instructed 
to  do  and  as  he  had  safely  done  for  fourteen 
months  prior  to  tbat  time  cannot  be  deemed 
manifestly  wrong. 

But  it  is  earnestly  contended  in  behalf  of 
the  defendant  that  the  plaintUTs  account  of 
tbe  manner  In  which  bis  Injuries  were  re- 
ceived Is  so  Improbable  and  so  discredited  by 
the  evidence  that  it  ought  to  be  rejected  as 
incredible  and  essentially  untrue.  It  Is  ar- 
gued that  the  belt  did  not  break  in  a  defec- 
tive or  the  weakest  place,  and  tbat  tbe  break* 
ing  of  the  belt  did  not  cause  the  accident  It 
is  suggested  as  a  more  probable  theory  of 
the  plaintiff's  injury  that,  in  his  haste  to 
remedy  the  difflculty  caused  by  the  apparent 
clogging  of  the  cotton  in  the  tuunel,  be  slip- 
ped and  plunged  hla  right  arm  into  the  feed 
pull^  or  under  the  belt,  and  tbat  the  break- 
ing of  the  belt  was  the  effect,  and  not  tbe 
cause  of  his  accident 

There  is  unquestioned  plausibility  In  the 
theory  thus  sui^ested.  but  it  appears  to  be 
founded  wholly  upon  conjecture,  and  not  up' 
on  evidence.  It  will  be  remembered  that  the 
feed  pulley  18  inches  In  diameter  was  ca- 
pable of  292  revolutiona  a  minute,  and,  al- 
lowing for  some  reduction  of  speed  after  dis- 
engaging the  power  overhead,  it  waa  doubt- 
less making  more  than  200  revolutiona  a  min- 
ute at  the  moment  of  the  accident.  The 
plaintiff  says:  "I  did  as  usual  and  wrat  to. 
take  off  tbe  small  strap  with  my  band. 
While  I  was  pulling  it  it  broke,  and  I  didn't 
know  much  of  anything  af terwarda.  •  •  * 
It  went  aa  rapidly  as  lightning.  •  •  • 
The  belt  broke  and  then  It  twirled,  and 
:  caught  my  right  arm,  and  pulled  me  Into  the 
pulley.  I  couldn't  see  how  it  took  me  into 
tbe  pulley.  It  went  too  fast"  This  is  a  gac- 
dnct  account  of  an  exciting  occurrence  which 
lufilcted  upon  the  plaintiff  a  grievous  lnjur>- 
and  rendered  him  unconscious.  All  the  In- 
cidents involved  In  it  were  comprised  within 
a  single  instant  of  time;  and  It  is  difficult  to. 
conceive  how  a  more  definite  or  precise  state- 
ment of  the  manner  in  which  his  arm  wis 
drawn  into  the  pnll^,  or  a  more  detaDed 
account  of  the  occurrence  could  truthfully  be 
glveo  by  the  victim.  Tlila  version  of  tbe  ac- 
cident given  by  tbe  plaintiff  is  not  contra- 
dicted by  any  direct  evidence  In  the  caae,  and 
does  not  appear  to  be  essentially  discredited 
by  circumstances  or  Improbabllltiea. 

With  respect  to  the  suggestion  tbat  the- 
belt  did  not  break  in  the  weakest  place,  it  is 
only  necessary  to  observe  ttiat  the  diagonal 
course  of  the  rupture  across  the  leather  and 
the  appearance  of  the  brokoi  ends  of  the 
belt  are  wholly  Inconclusive  evidence  both 
of  the  cause  of  the  breaking  and  of  the 
strength  of  the  belt  at  tbat  point  In  compari- 
son with  other  obviously  weak  {daces  In  it^ 
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Tbere  li  no  controlling  circumstance  to  show 
that  aU  parts  of  the  tense  side  of  tbe  belt 
which  was  carrying  the  load  at  tbe  moment 
of  the  accident  were  not  subjected  to  an 
equal  strain,  and,  if  so.  It  la  an  axiom  in  me- 
chanics that  the  fact  that  the  belt  broke  at  a 
particular  point  is  sufficient  evidence  that 
that  ix>int  was  the  weakest  place  In  It 

The  further  euggestion  that  the  plaintiff 
may  have  put  his  hand  between  tbe  belt  and 
reivolTlng  pulley,  and  thus  caused  the  belt  to 
break,  utterly  falls  to  account  for  the  fact 
that  the  arm  was  broken  and  twisted  in  three 
differoit  places  extending  from  tbe  wrist  to 
a  point  near  the  shoulder  for  tbe  reason  that 
the  arm  would  In  that  event  be  on  the  out- 
side of  tbe  pulley,  and  not  between  tbe 
spokes.  The  condition  of  the  arm  when  the 
plalntUf  was  found  by  the  side  of  the  ma- 
chine after  the  accident  tends  to  corroborate 
the  plalntUf's  account  of  his  Injuries. 

It  Is  finally  nmt^ded  that  It  is  Impossible 
that  the  plaintiff's  right  arm  could  have  been 
drawn  between  the  spokes  of  the  pulley  by 
the  twirling  of  the  end  of  a  broken  belt  ac- 
cording to  the  plaintiffs  theory.  But  in  an- 
swer to  an  Inquiry  the  defendant's  witness 
Buchanan,  a  second  band  with  20  years'  ex- 
perience having  Jurisdiction  of  the  plAer 
rooms,  thus  testifies : 

"Q.  Is  there  any  telling  wluit  direction  a 
belt  will  go  whoa  there  Is  an  accident  on  the 
machine  and  It  breaks? 

"A.  I  oonld  hardly  tell  whldi  way  a  belt 
will  go. 

"Q.  If  It  is  around  the  shaft  and  In  any 
way  it  gets  caught  in  the  spokes  of  a  pulley, 
wouldn't  that  be  likely  to  carry  It  around 
with  the  pulley  and  twirl  it? 

"A.  If  It  Is  caui^  In  the  spokes,  it  would 
be  apt  ta  I  don't  see  how  it  could  do  any 
other  way." 

It  has  been  noticed  that  the  plalntilt  has 
not  assumed  to  know  or  to  state  precisely 
how  his  arm  was  drawn  Into  the  pulley,  but 
It  affirmatively  aj^Kars  from  his  atxount  of 
the  aceld^t  that  he  was  in  the  exercise  of 
ordinary  care,  and  that  In  some  way  tbe 
breaking  of  the  belt  was  the  proxhnate  cause 
of  his  injuries.  The  Jury  saw  him  and  Judg- 
ed him.  Tliey  decided  that  his  description 
of  the  occurrence  was  a  truthful  statement, 
and  not  a  fraudulent  Invention.  They  found 
that  his  account  of  It  was  not  so  Inherently 
unreawmable  and  Improbable  and  not  so 
overborne  by  established  facts  and  drcnm- 
»tances  that  they  could  not  accept  it  as  the 
basis  of  their  verdict  They  rendered  their 
verdict  In  accordance  with  it  and  the  gues* 
tion  now  presented,  to  the  court  is  "whether 
this  conclusion  could  be  arrived  at  by  fair^ 
minded  men  by  any  reasonable  inference 
from  the  evidence  even  thoi^  other  and 
contrary  inferences  might  seem  to  us  more 
reasonable."  "To  set  aside  the  verdict  of  a 
Jury  Is  to  say  that  the  Inference  drawn  by 


the  Jury  is  Indisputably  wrong — that  no  such 
inference  can  fairly  be  drawn  by  any  fair- 
minded  men,  that  tbe  contrary  Inference  is 
not  only  the  more  reasonable  inference,  but 
la  the  only  reasonable  inference."  York  v. 
Maine  Cent  R.  R.  Co.,  84  Me,  117,  24  Atl.  790. 
18  L.  R.  A.  60.  Tbe  verdict  of  the  Jury  in 
this  case  cannot  be  deemed  unmistakably 
wrong,  and  the  court  is  not  warranted  In  set 
ting  it  aside. 
Motion  overruled. 


NORTHPORT  WESLEYAN  GROVE  CAMP- 
MEETING  ASS'N  V.  ANDREWS. 
(Supreme  Jndidal  Court  of  Hainfc    Sept  10k 
190&)t 

1.  DKDicjunoir  (I  1*>— Maturi  ahd  Ebseh- 

"Dedication"  is  tbe  intentional  appropria- 
tion of  land  by  the  owner  to  Bome  proper  pub- 
lic use,  losernng  to  himself  no  rights  theieiii 
iDcoasistent  witn  tb»  toll  ezerdss  and  enjoy- 
ment of  such  use.  The  intention  ta  dedicate  is 
the  esBential  principle,  and  whenever  that  inten- 
tloQ  on  tbe  part  of  the  owner  of  tbe  soil  exists 
in  fact  and  is  clearly  manifest  either  by  hie 
words  or  acts,  the  dedication,  so  far  as  he  is 
concerned,  Is  made.  If  accepted  and  used  by 
the  public  for  tbe  purpose  Intended,  It  becomes 
complete,  and  the  owner  of  tbe  soil  Is  precluded 
from  asserting  any  ownership  therein  that  ia 
not  entirely  orairistent  with  the  use  for  which  it 
was  dedicated. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  »  8;  Dec.  Dig.  « 

For  other  definitions,  see  Words  and  Pbraaes, 
vol.  2,  pp.  1908-1918;  vol.  8,  pp.  7629,  7630.] 

2.  Dkdicahoh  (i  6*)— Pusposb  op— Public 
Pases. 

The  doctrine  of  dedication  is  applicable  to 
public  parks  and  BquareB,  and  the  uct  of  dedi- 
cation may  be  eBtablfsbed  in  the  same  manner 
as  in  the  case  of  dedication  of  streets  and  high- 
ways. 

[Ed.  Note.— For  other  cases,  see  DedicatitHi, 
Cent  Dig.  I  1 ;  Dec.  Dig.  S  6.*] 

3.  Dedicatiok  (J  19*)— Acts  Gonsixtutzng^ 
Sales  with  REFEasncK  to  Map. 

Tbe  word  "park,"  written  u[K)n  a  block  on 
a  map  of  real  estate,  Indicates  a  public  use; 
and,  when  the  owner  of  such  real  estate  malfes 
conveyances  of  portions  thereof  by  express  ref- 
erence to  such  map,  such  acts  on  the  part  of 
tbe  owner,  if  nnexplahied.  operate  as  a  dedica- 
tion to  the  public  use  oi  the  blo<^  so  marked. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  ||  40^  46 ;  Dec.  Dig.  {  19.*] 

4.  WOBDS  AHD  PhBASES— "PaBE." 

A  "park"  may  be  defined  as  a  piece  of 
groond  set  apart  to  be  nsed  by  tbe  public  as  a 
.  place  for  rest  recreation,  amusement,  and  en- 
joyment Tbe  full  use  and  benefit  of  a  park  is 
not  realized  by  tbe  enjoymeot  only  of  an  open 
view  and  the  right  of  passage  upon  it  The 
right  to  enjoy  tbe  pleasuies  and  advantages  that 
beaTity  and  ornamentation  can  afford  Is  also 
included  in  tbe  uses  and  purcbases  of  a  publlo 
Sito!)  ^^^^^  Words  ana  Phrases,  vol.  ^ 

B.  Dedication  (J8  19,  01»)— Aors  CoNarrrror- 
ino — Sales  with  RiTEaENOE  to  Map. 
Tbe  plaintiff  in  1786  pordiased  a  tVKt  <tf 
land  for  an  addition  to  Its  camp  ground  at 
Nortbport  and  cansed  the  same  to  be  laid  out 
into  lots  for  lease  or  sale  with  an  open  space 
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of  about  one  acre  for  a  peik.   A  plan  of  Ae 

tract  and  the  layiog  out  was  made,  on  whidi 
the  lots  were  designated  by  Dumbera  and  the 
open  space  or  park  marked  "Bay  View  Park." 
Lots  were  at  first  leased  "in  perpetuam,"  and 
later  others  conveyed  in  fee,  by  exi»:es8  refer- 
ence to  said  plan.  The  defendant  is  the  owner 
of  4^  lots  adjoining  said  Bay  View  Park.  The 
defendant  cat  certain  grass  standing  and  grow- 
ing in  said  Bay  View  Park,  contending  that  this 
was  done  by  him  aa  one  of  the  public  and  an 
adjoining  lot  owner  for  the  purpose  only  of 
beautifying  and  improving  the  said  park.  The 
plaintiff  then  brought  an  action  of  trespass 

?uare  clausum  against  the  defendant.  On  the 
acts,  and  which  are  stated  in  the  opinion,  held; 
<1)  That  there  was  a  dedication  of  the  locus  by 
the  plaintiff  to  the  use  of  the  public  and  the 
ndjoming  lot  owners  as  a  park.  ?2)  That  by  its 
dedication  of  the  locus  as  a  park  the  plaintiff 
gave  up  and  surrendered  its  ri^ht  to  exercise 
any  acts  of  control  or  possession  of  it  that 
would  hinder  the  public  in  the  full  enjoyment  of 
it  as  a  place  of  rest,  of  recreation,  of  amuse- 
ment and  enjoyment,  or  that  would  prevent  the 
public  from  increasing  those  enjoyments  by  its 
adornment  and  ornamentation.  (3)  That  the  de- 
fendant, as  one  of  the  public,  and  an  adjoining 
lot  owner,  had  a  right  to  cut  the  grass  as  he 
did.  for  the  sole  purpose  of  improving  the  park, 
and  that  he  was  not  a  trespasser  la  so  doing. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  8t  40,  40,  116,  120;  Dec.  Dig.  H  19, 
61.*J 

(OfficUl.) 

B^ort  tcom  Supreme  Judicial  Conit,  Wal- 
do Gouuty,  at  Law. 

TreapasB  quare  clauanin  by  the  Northport 
Wesleyan  GroTe  Gampmeettiig  Aasoclatiou 
against  Henry  H.  Andrewa  Case  reported 
to  tbe  lav  court  for  determination.  Judg- 
ment for  defendant 

Trespass  quare  elausum  to  recover  dam- 
ages for  cutting  and  trampling  down  grass 
00  a  lot  of  land  In  Nortbport,  known  as 
"Bay  View  Park."  Plea,  the  general  Issue, 
with  brief  statement,  as  follows: 

"That  the  land  described  in  plaintiff's 
writ,  on  which  It  is  alleged  that  the  trespass 
was  committed  by  the  defendant,  was  ded- 
icated to  the  use  of  the  public  and  the  ad- 
joining lot  owners  by  the  plaintiff  as  a  park 
long  before  the  date  of  the  alleged  trespass 
and  had  been  improved,  graded,  fertilized, 
and  sown  to  grass  by  the  adjoining  lot  own- 
ers; and  that  the  defendant,  as  one  of  the 
fidjoinlng  lot  owners,  bad  a  legal  right  to 
enter  upon  said  land  and  cut  the  grass  there- 
on for  the  purpose  of  Improving  and  beauti- 
fylr^  said  park  and  keeping  it  In  proper  con- 
dition for  use  for  the  purposes  for  which  It 
was  designed  and  had  been  dedicated;  and 
that  the  defendant,  in  the  exercise  of  his 
legal  right,  and  by  request  of  other  adjoin- 
ing lot  owners,  entered  upon  said  land  at 
tbe  time  alleged  lu  the  writ,  and  mowed  tbe 
grass  thereon,  for  the  puri)o8e  only  of  bene- 
fi,ting  and  improving  said  park,  and  did  not 
injure  said  park  or  damage  the  plaintiff." 

Tried  at  the  April  term,  1908,  Supreme  Ju- 
dicial Court,  Waldo  county.  At  the  conclu- 
sion of  the  evidence,  and  by  agreement  of 


the  parties,  the  case  was  reported  to  the 
law  court  for  determination  upon  the  legal- 
ly admissible  evidence. 

The  case  appears  In  the  opinion. 

Argued  before  BMERY,  C.  J.,  and  SAV- 
AGE; PEABODY,  GOBNISH,  KING,  and 
BIRD,  JJ. 

William  P.  Thompson,  for  plalnttfC  Dun- 
ton  &  Morae,  for  defoidant 

KING,  J.  On  report  Action  of  trespass 
quare  elausum  to  recover  damages  for  cut- 
ting and  trampling  down  the  grass  on  a  lot 
of  land  In  Northport  Me.  The  defendant 
Justifles  under  a  claim  ttiat  the  locus  had 
been  dedicated  by  the  plaintiff  to  the  use  of 
the  public  and  the  adjoining  lot  owners  ta 
a  park,  and  that  the  acts  complained  of 
were  done  by  him  as  one  of  the  public  and 
an  adjoining  lot  owner,  and  at  the  request 
of  other  adjoining  lot  owners,  for  the  pur- 
pose only  of  beautifying  and  imprOTins  said 
park  and  rendering  it  more  suitable  for  tbe 
use  for  which  it  was  dedicated. 

In  1876  the  plaintiff  purchased  a  tract  of 
land  for  an  addition  to  its  camp  ground  at 
Northport  and  caused  the  same  to  be  laid 
out  into  lots  for  lease  or  sale,  with  an  open 
space  of  about  one  acre  for  a  park. 

A  plan  of  the  tract  and  the  laying  oat  was 
made,  on  which  the  lots  were  designated  b? 
numbers,  and  the  open  space  or  park  marked 
"Bay  View  Park."  Lots  were  at  first  leased 
"in  perpetuam,"  and  later  others  conveyed  in 
fee,  by  express  reference  to  said  plan.  The 
defendant  Is  the  owner  of  4^  lots  adjoining 
said  Bay  View  Park.  T^e  only  lnstram«it 
put  In  evidence,  showing  title  of  any  of  the 
lots  in  defendant.  Is  dated  May  IS,  1S81. 
wherein  tbe  plaintiff  leases  to  the  defendant 
"in  perpetuam  •  *  • "  a  certain  lot  mi 
their  camp  ground  numbered  according  to 
the  plan  made  by  B.  B.  Miller  of  said  lots, 
and  bounded  as  follows:  Banning  on  tbe 
easterly  side  of  Bay  View  Park  at  the  north- 
erly corner  of  lot  No.  314;  thence  southerly 
by  said  lot  and  on  Bay  View  Park  25  feet 
to  a  vacant  lot;  thence  easterly  on  said  va- 
cant lot  50  feet  to  a  stake  and  stones;  thence 
northerly,  by  lot  314,  25  feet  to  a  vacant  lot; 
thence  westerly  on  said  vacant  lot  50  fwt 
to  the  place  of  b^lnning.  Intending  hereby 
to  convey  to  said  Andrews  lot  No.  814  as 
per  said  plan. 

There  Is  no  material  conflict  of  tratinioDy 
as  to  the  original  laying  out  of  the  space  for 
a  park  and  its  subsequent  use  as  sneb  by 
the  lot  owners  and  the  public  generally,  from 
which  testimony  It  satisfactorily  appears: 
That  at  the  time  of  the  conveyance  of  lot 
314  to  defendant  the  treasurer  of  the  plain- 
tiff, Mr.  Buggies,  who  was  authorized  to 
make  the  conveyance,  exhibited  to  bim  said 
plan  and  promised  that  the  park  designated 
thereon  was  to  be  graded  and  kept  open  as 
a  park;  that  after  several  years,  nothing  ma- 
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terlal  having  been  done  to  ImproTe  the  park, 
the  defendant  raised  amons  the  lot  owners 
SlOO  or  more,  to  which  the  plaintiff  added 
926,  and  this  money  was  expended  by  the 
defendant  In  grading,  fertilizing,  and  seed- 
ing to  grass  the  park;  that  the  lot  owners, 
and  the  public  generally,  bare  used  the  park 
since  It  was  laid  out  for  crossing  and  re- 
crossing  It,  and  as  they  pleased.  The  cir- 
cumstances leading  up  to  the  alleged  acts  of 
tresiuies,  and  explanatory  of  those  acts,  are 
thus  stated  by  defendant:  "I  seeded  It  down 
and  kept  seeding  it  down,  as  I  say,  cm  the 
clay,  and  putting  on  year  after  year  a  good 
deal  of  fertilizer.  But  Mr.  Dickey  (the  su- 
perintendent at  time  of  acta  complained  of) 
claimed  the  grass.  He  didn't  put  anything 
on,  as  I  say,  for  seTeral  years,  but  claimed 
the  grass,  and  I  was  away  from  home  a 
good  deal,  and  when  I  would  get  home  the 
first  of  July,  sometimes  away  along  Into 
July,  perhaps  the  8th  or  10th,  that  grass 
wouldn't  be  cat  And  when  It  was  cut, 
growing  so  stout,  especially  on  that  clay,  it 
left  It  nothing  but  stubble,  and  It  would  take 
me  all  the  seasim  to  mow  It  and  trim  it  and 
work  on  It  to  bring  it  in  to  make  a  decent 
grass  plot  of  it  I  worked  upon  It  the  rest 
of  the  season  every  year  to  try  to  make  It 
look  decent  but  I  urged  him,  and  the  others 
in  authorl^,  to  have  It  cut  early,  but  I 
couldn't  get  that  cut.  They  did  come  over 
on  Ruggles*  part  earllw,  but  our  part  it  was 
almost  ImposslUe  to  get  it  cut  before  July, 
and,  as  I  say  before,  it  always  looked  rough 
and  coarse.  He  kept  cutting  it,  and  I  urg- 
ed him,  or  tried  to  reason  with  him.  to  let  ns 
taave  It  to  beautify  and  fertilise  at  our  own 
expense  and  cut  frequently,  and  the  r^t 
of  fhB  lot  owners  went  to  the  association, 
w«it  to  the  officers,  and  urged  fhem  to  let 
us  have  It  to  care  for  at  our  own  expense; 
but  he  was  determined  not  to  give  it  up  to 
VB,  and  I  couldn't  do  anytUng  with  him. 
At  last  I  made  up  my  mind  that  I  would  cut 
It  and  see  what  they  could  do  with  me." 

Mr.  Dickey  testified  that  he  bad  made  au 
arrangement  with  tbe  association  whereby 
he  was  to  have  the  hay  <m  the  park  in  con- 
sldwatlon  for  certain  work  he  did  on  the 
rest  of  the  grounds  and  trm^lng,  and  that 
th»e  was  an  understfmding  that  it  should 
be  cut  twice  each  year. 

The  defendant  cut  the  grass  on  the  18th 
day  of  June,  1907,  and  notified  Mr.  Dickey 
that  he  had  done  so.  "And  I  told  blm  that  I 
didnt  care  few  the  grass,  that  was  not  what 
I  was  after,  and  that  he  might  take  it  off, 
and  that  if  he  didnt  take  It  off  I  would." 
This  actl<m  was  immediately  commenced. 

Was  there  a  dedication  by  the  plaintiff  of 
tbe  locus  to  tbe  use  of  the  public  and  the  lot 
owners  as  a  park?  We  think  there  was. 

"Dedtcatitm"  Is  the  intentional  appropria- 
tion of  land  by  the  owner  to  some  proper 
public  use,  reserving  to  himself  no  rights 
therein  Inconsistent  with  the  full  exOTcise 
and  enjoyment  of  such  use.  The  intention  to 


dedicate  is  the  essential  principle,  and  when- 
ever that  intuition  on  the  part  of  the  own- 
er of  the  soil  exists  in  fact  and  Is  deaiiy 
manifest,  either  by  his  words  or  acts,  tbe 
dedication,  so  far  as  he  Is  concerned,  is  made. 
If  accepted  and  used  by  the  public  for  the 
purpose  intended.  It  becomes  complete,  and 
the  owner  of  the  soil  Is  precluded  tnua  as- 
serting any  ownership  therein  that  Is  not  en- 
tirely consistent  with  the  use  for  which  It 
was  dedicated. 

Judicial  decisions  explanatory  of  the  prin- 
ciples upon  which  the  doctrine  of  dedication 
rests  have  so  multiplied,  and  are  so  uniform 
In  reasoning,  that  but  few  citations  need 
here  be  made.  Prof.  Dillon  says  (Dili.  Mnn. 
Corp.  t4th  Ed.]  630) :  "The  subject  may  be 
advantageously  presented  by  referring  to  the 
leading  case  of  City  of  Cincinnati  v.  White, 
6  Pet  431,  8  L.  Ed.  452,  decided  by  the  Su- 
preme Court  of  tbe  United  States,  which  has 
been  extensively  followed  by  the  state  trlbu- 
aals,  and  Is  everywhere  recognized  as  a 
sound  exposition  of  the  peculiar  doctrines  of 
the  law  respecting  tbe  rights  which  may  be 
parted  with  by  the  owner  and  acquired  by 
tbe  public  under  the  doctrine  of  dedication. 
*  *  *  In  its  opinion  In  the  case  Just  men- 
tioned, the  Supreme  Court  assMt  or  assmt 
to  the  following  principles:  (1)  That  it  Is 
not  essential  to  a  dedication  that  the  legal 
title  should  pass  from  the  owner.  Nor  is 
It  essential  that  there  should  be  any  grantee 
of  the  use  or  easement  in  ease  to  teke  the 
fee,  such  cases  being  exceptions  to  the  general 
rule  requiring  a  grantee.  (3)  Nor  is  a  deed 
or  writing  necessary  to  constitute  a  valid 
dedication.  It  may  be  by  parol.  (4)  No  spe- 
cific length  of  possession  Is  necessary  to  con- 
stitute a  valid  dedication.  All  that  is  re- 
quired is  the  aeaeat  of  the  owner  ot  the  soli 
to  the  public  use,  and  the  actual  enjoyment 
by  the  public  of  the  use  for  such  a  length  of 
time  that  tbe  public  accommodation  and  pri- 
vate rights  would  be  materially  affected  by 
a  denial  or  Interruption  of  the  enjoyment." 

In  that  case  (Cincinnati  v.  White)  tbe  ques- 
tion discussed  was  the  dedication  of  a  public 
park.  It  la  there  said :  "And  after  being 
thus  set  apart  tor  public  use,  and  enjt^ed  as 
such,  and  private  and  Individual  rit^te  ac- 
quired with  reference  to  It  the  law  consid- 
ers  It  in  the  nature  of  an  estoppel  In  pais, 
which  precludes  tbe  original  owner  from  re- 
voking such  dedication.  It  Is  a  violation  of 
good  faith  to  tbe  public  and  to  those  who 
have  acquired  private  property  with  a  view 
to  the  enjoyment  of  the  use  thus  publicly 
granted." 

Tbe  following  are  a  few  of  the  cases  In 
wUch  tbe  same  principles  have  been  clear- 
ly announced :  Hunter  v.  Trustees  of  Sandr 
HUl,  6  HlII  (N.  Y.)  411;  Vlllnfie  of  Mankatov. 
Wlllard,  13  Minn.  13  1)  97  Am,  Dec.  208; 
People  V.  Marin  County,  108  Cal.  223,  S7  Pac. 
203,  26  L.  R.  A.  659;  Bates  V.  City  of  Beloit. 
103  Wis.  90,  78  N.  W.  1102;  Palen  v.  Ocean 
City,  64  N.  J.  Law,  068,  46  Atl.  774;  Wood  v. 
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Hurd,  34  N.  J.  Law.  87-«8;  Abbott  v.  Cot- 
tage Cit7, 143  Mass.  521,  10  N.  E.  325,  58  Am. 
ttep.  143;  Attorney  General  v.  Abbott,  154 
Mass.  323.  828,  28  N.  B.  346.  13  L.  R.  A.  251 ; 
2  Dill.  Mun.  Corp.  (4(31  Ed.)  630  et  seq.;  Cyc 
vol.  13,  pp.  448,  453,  455 ;  Bartlett  v.  Bnogor, 
67  Me.  460;  Heselton  t.  Harmon.  80  Me.  323. 
14  Atl.  286;  aty  of  Indianapolis  t.  Kings- 
bury, 101  Ind.  200,  61  Am.  Bep.  749. 

The  doctrine  of  dedication  Is  applicable  to 
public  parks  and  squares,  and  the  fact  of 
dedication  may  be  entabUshed  In  the  same 
manner  as  in  the  case  of  streets  and  bigh- 
ways.  Dill.  Mun.  Corp.  <4th  Ed.)  644.  and 
notes;  Rhodes  t.  Town  of  Brightwood,  145 
Ind.  21,  43  N.  E.  942 ;  Abbott  t.  Cottage  City, 
143  Mass.  621,  623,  10  N.  E.  325.  S8  Am.  Bep. 
143,  and  cases  there  collected. 

"Where  ttie  words  'public  square'  are  used 
on  a  plat,  that  Is  an  unrestricted  dedication 
to  public  use."  DUI.  Mun.  Corp.  (4th  Ed.)  645. 
And  the  same  author  adds:  "The  word  'park,* 
written  upon  a  block  on  a  map  of  city  proper- 
ty, indicates  a  public  use ;  and  conveyances 
made  by  the  owners  of  the  platted  land  by 
reference  to  such  map  operate  conclusively 
as  a  dedication  of  the  block." 

In  Abbott  V.  Mills,  3  Vt  626,  23  Am.  Dec. 
222,  It  la  said :  "Whenever  a  public  square 
or  common  Is  marked  out  or  set  apart  by  the 
owner,  and  Individuals  are  induced  to  pur- 
chase lots  of  land  bordering  thereon  In  the 
expectation  held  out  by  the  proprietors  that 
it  should  so  remain,  or  even  if  there  are  no 
marks  upon  the  ground,  but  a  map  or  plan  is 
made,  and  lots  marked  thereon  and  sold  as 
such.  It  Is  not  competent  for  the  proprietors 
to  disappoint  the  expectations  of  the  pur- 
chasers by  resuming  the  lands  thus  set  apart 
and  appropriating  them  to  any  other  nse." 

Our  own  court  has  adopted  and  applied 
the  sahie  principles.  In  Bartlett  v.  Bangor, 
67  Me.  460,  464,  Walton,  J.,  delivering  the 
opinion  of  the  court,  said :  "When  the  owner 
of  land  within  or  near  to  a  growing  village 
or  city  divides  It  into  streets  and  building 
lots,  and  makes  a  plan  of  the  land  thus  divid- 
ed, and  then  sells  one  or  more  of  the  lots 
by  reference  to  the  plan,  he  thereby  annexes 
to  each  lot  sold  a  right  of  way  In  the  streets, 
which  neither  he  nor  his  successors  in  title 
can  afterwards  Interrupt  or  destroy." 

Applying  these  principles  In  the  case  now 
under  consideration,  we  find  all  the  essential 
Clements  of  a  complete  dedication  of  the  lo- 
cus by  the  plaintiff  to  the  use  of  the  public 
and  the  adjoining  lot  owners  for  a  park  es- 
tablished by  the  evidence.  Here  was  a  divid- 
ing of  a  tract  of  land  bordering  on  the  sea- 
shore Into  small  lots  for  sale,  the  setting 
npart  of  a  portion  of  the  tract  for  a  park, 
the  representation  of  the  platting  by  a  plan 
showing  the  lots  by  numbers  and  the  locus 
as  "Bay  View  Park,"  the  exhibition  of  the 
plan  to  purchasers,  the  selling  of  lots  by  ex- 
press reference  to  the  plan,  the  promise  that 
the  park  should  be  graded  and  kept  open  as 
such,  and  Its  use  by  the  lot  owners  and  the 


public  generally  at  their  pleasure  continuous- 
ly for  a  long  period  of  years,  during  which 
they  have  Improred  and  beantifled  it  at  their 
own  expense. 

An  Intention  on  the  part  of  the  plaintUI 
to  dedicate  the  locus  to  the  public  use  as  a 
park  was  thus  clearly  manifested  by  Its  acts 
and  statements  explanatory  of  those  acts. 
Upon  that  intention  so  expressed  the  public 
and  Individual  citizens  had  a  right  to  act. 
and  did  act,  purchasing  lots  with  the  assur- 
ance that  they  were  to  hare  the  full  benefit 
and  enjoyment  of  the  locus  as  a  public  park, 
and  entering  upon  and  using  the  same  for 
such  purpose.  The  conclusion  therefore  must 
be  that  a  complete  dedication  has  resulted. 

We  think  such  dedication  affords  the  de- 
fendant a  Justification  of  his  acts  complain- 
ed of. 

It  Is  true  that  the  fee  of  the  soil  remains 
In  the  plalntlfF,  for  a  common-law  dedica- 
tion does  not  pass  the  fee;  but  by  the 
dedication  the  plalntlfl  Is  estopped  from  ex- 
ercising any  use  and  control  of  the  locus  in- 
consistent with  the  full  use,  beneflt,  and  en- 
joyment of  It  by  the  public  as  a  park.  The 
plaintiff's  limitations  as  to  Its  use  and  con- 
trol of  the  locus  must  therefore  be  consider- 
ed and  determined  with  reference  to  the  nse 
for  which  it  was  dedicated — a  park.  In  or- 
der to  carry  Into  effect  such  Intended  use, 
a  more  enlarged  right  of  control  in  the  pub- 
lic may  be  required,  with  a  consequently  di- 
minished right  in  the  plaintiff,  than  In  the 
case  of  some  other  public  uses,  such  as  high- 
ways and  streets. 

A  "park"  may  be  defined  as  a  piece  of 
ground  set  apart  to  be  used  by  the  public 
as  a  place  for  rest,  recreation,  exercise, 
pleasure,  amusement,  and  enjoyment  See 
cases  collected  undw  Words  and  Phrases, 
vol.  e,  p.  6176,  tlUe  "Park."  The  full  use 
and  benefit  of  a  park  is  not  realised  by  the 
enjoyment  only  of  an  open  view  and  the 
right  of  passage  upon  it  The  right  to  en- 
joy the  pleasures  and  advantages  that 
Iteauty  and  ornamentation  may  afford  la  al- 
so Included  In  the  uses  and  pnrptwes  of  a 
public  park. 

Accordingly,  by  its  dedication  of  the  locus 
as  a  park  the  plaintiff  gave  up  and  surren- 
dered Its  right  to  exercise  any  acts  of  con- 
trol or  possession  of  it  that  would  hindn' 
the  public  in  the  full  enjoyment  of  It  as  a 
place  of  rest,  of  recreation,  of  amusement 
and  enjoyment  or  that  would  prevent  the 
public  from  Increasing  those  enjoyments  by 
Its  adornment  and  ornamentation. 

To  maintain  this  action  of  trespass  quare 
clausum  the  plaintiff  most  show  that  not- 
withstanding the  dedication  it  still  retained 
the  possession  and  control  of  the  locus  suffi- 
ciently to  have  the  grass  growing  thereon 
remain  uncut  until  It  ripened  Into  hay.  or  at 
least  until  It  saw  fit  to  cut  It  If  such  pos- 
session and  control  by  the  plaintiff  would 
Interfere  with  the  full  enjoyment  by  the 
public  of  the  use  of  the  locus  aa  a  park,  then 
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it  follows  tbat  the  plaintiff  had  not  such 
right  of  poasesslon  and  control.  Whether 
or  not  the  grass  growing  npon  this  park.  If 
left  uncut  until  It  ripened  Into  hay,  or  late 
in  the  season,  would  lessen  the  benefits  and 
fnjoyments  which  the  public  could  derive 
from  the  park,  Is  a  question  of  fact.  We 
think  it  would,  and  tbat  the  park  would  be 
made  more  suitable  for  use,  and  afford  more 
pleasure  and  enjoyment  to  those  entitled  to 
its  use.  If  the  grass  were  cut  earlier  and 
-oftener.  It  must  afford  leas  pleasure  to 
travel  through  tall  grass,  especially  when 
wet  by  dews  and  fogs,  than  to  walk  over  a 
closely  cut  surface;  so,  too,  the  coarse  and 
seared  stubble  of  a  late  cutting  Is  less  at- 
tractive to  the  than  the  green  of  a  well- 
kept  lawn. 

The  municipal  authorities  might  have  ex- 
ercised control  over  the  park  and  improved 
It,  but  they  did  not  The  Individual  citizens 
Interested  in  It  and  entitled  to  Its  enJ6yment 
bad  the  right  to  do  that  which  was  reason- 
ably necessary  to  improve  the  jMrk  and  ren- 
der It  more  suitable  for  the  uses  for  which 
It  was  intended.  Attorney  General  v.  Ab- 
bott, 154  Moss.  327,  828,  28  X.  B.  346.  13  L. 
R.  A.  251;  Heaelton  v.  Harmon,  80  Me.  326, 
14  Atl.  286. 

The  acts  of  defendant  In  cutting  the  grass 
were  done  only  for  the  purpose  of  improv- 
ing the  park,  and  in  the  opinion  of  the  court 
so  resulted. 

It  would  hardly  be  contended  that  defend- 
ant could  be  held  In  trespass  for  raking  dan- 
gerous rocks  from  footpaths  over  the  park, 
or  removing  unsightly  underbrush,  or  even 
cutting  and  destroying  weeds  and  thistles 
.growing  thereon.  Wherein  Is  there  a  dis- 
tinction In  principle  between  such  cases  and 
the  one  at  bar?  We  think  the  defendant, 
as  one  of  the  public,  and  an  adjoining  lot 
owner,  had  a  right  to  cut  the  grass  as  he 
4iid,  for  the  sole  purpose  of  improving  the 
park,  and  that  he  was  not  a  trespasser  In 
so  doing. 

It  Is  suggested  tbat  inconveniences  may 
result  by  reason  of  some  possible  conflict  In 
the  ideas  of  those  Interested  in  the  park  as 
to  what  acts  would  Improve  and  benefit  It. 
That  is  possible,  but  not  probable.  As  before 
mentioned,  the  municipal  authorities  may 
take  charge  of  It  under  authority  to  make 
by-laws  and  ordinances  "for  the  proiwr  pro- 
tection and  care  of  public  parks  and  squares." 
Bev.  St,  c.  4,  {  93,  par.  6.  If  any  one  does 
-ttiat  which  will  render  the  locus  leas  suit- 
able or  useful  as  a  park,  or  unlawfully  In- 
termpts  the  r^htful  enjoyment  of  !t  by  oth- 
«rs,  he  may  be  restrained;  and  it  is  not 
probable  that  rivalry  for  its  Improvement 
In  fact  will  exist  to  the  extent  of  inconven- 
ience. 

It  follows  that  this  action  is  not  main- 
tained, and  the  entry  will  be: 
Judgment  for  defendant 


PITCHBR  V.  WEBBfS. 

(Sapzeme  Judicial  Court  of  Maine.    Nov.  5, 
1908.) 

1.  APPKAL  AND  BBBOB  (|  1062*)~HABXUESB 

Ebbob. 

It  Is  not  enough  for  the  exoQpting  party  to 
show  tbat  excluded  evidenoe  was  legally  admis- 
sible. He  must  show  that  its  exclusion  was 
prejudicial  to  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4040;  Dec  Dig.  f  1032.*] 

2.  Appeal  and  Ebbob  (i  1056*)— Bxclttsioit 
OP  Evidence— Habuxjiss  Ebbob. 

When  an  issue  of  fact  is  determined  in 
favor  of  the  excepting  party,  the  exclusion  of 
evidence  offered  by  hun  on  that  issue  has  not 
prejudiced  him,  unless  It  appears  tbat  the  ex- 
cluded evidence  tended  to  increase  or  diminish 
In  his  favor  the  results  of  the  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BrroT,  Cent  Dig.  |  4190 ;  Dec.  Dig.  f  1056.*] 

3.  Appeal  and  Ebbob  (S  10S6*)— Exci.usioh 
OP  Evidence— Habmuess  Ebbob. 

In  an  action  for  the  agreed  price  of  prop- 
erty sold  and  delivered,  it  appeared  tbat  the  jury 
found  that  material  misrepresentations  were 
made  by  the  vendor  Id  the  sale,  and  that  the 
damages  assessed  were  reduced  by  reason  of 
such  misrepreaentationg.  Held,  that  evidence 
that  such  misrepresentations  had  been  made  to 
other  parties  than  the  defendant  could  not  af- 
fect the  question  of  damages,  and  that  its  ex- 
clusion was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4190;  Dec.  Dig.  ri006.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  J.  6.  Pitcher  against  Wallace  E. 
Webber.  Verdict  for  plaintiff,  and  defendant 
excepts  and  moves  fw  a  new  trial.  Motions 
and  exceptions  overruled.  Judgment  on  ver- 
dict 

See,  also,  103  Me.  101,  68  Atl.  593. 

Assumpsit  on  account  annexed  to  recover 
the  sum  of  $750  for  an  automobile  alleged 
to  have  been  sold  and  delivered  by  the  plain- 
tiff to  the  defendant 

Plea,  the  general  issue,  together  with  a 
brief  statement  setting  up,  as  a  defense, 
breach  of  warranty,  no  delivery  or  accept- 
ance, the  statute  of  frauds,  and  rescission; 
the  defendant  also  stating  In  his  brief  state- 
ment that  be  claimed  to  recoup  certain  sums 
laid  out  by  him  on  the  automobile,  and  aleo 
to  recoup  "whatever  expense  he  may  be  put  to 
in  the  defense  of  this  action,  Including  a  rea- 
sonable amount  for  counsel  fees  and  for  cost 
of  witnesses,  and  for  such  further  and  special 
damage  as  be  may  be  able  to  prove  on  the 
trial  hereof." 

This  case  was  first  tried  at  the  April  term. 

1907,  Supreme  Judicial  Court,  Androscoggin 
County,  and  the  plnlntiff  recovered  a  verdict 
for  $526.25.  On  exceptions  filed  by  the  de- 
fendant, a  new  trial  was  ordered.  See  Pitch- 
er V.  Webber,  103  Me.  101,  68  AU.  593.  The 
case  was  again  tried  at  the  January  term, 

1908,  of  said  court  In  said  county.  Verdict 


•For  otlter  cuss  see  same  toplo  and  secUoa  NUUBER  In  Dec  A  Am.  Digs.  1907  to  data,  ft  ReporUr  lodexM 

Digitized  by  Google 


1032 


71  ATLANTIC  BBPOBTEB. 


for  plaintiff  for  $S10.    The  defendant 
cepted  to  varlotiB  rulings  made  by  tbe  presid- 
ing Justice  during  the  trial,  and  also  filed  a 
general  motion  for  a  new  trial. 

Ai^ed  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  PEABODY,  SPEAR,  and  BIRD,  JJ. 

McGilllcndd7  &  Uorey.  for  plaintiff. 
George  C  Webber,  for  defoidant 

EMERY,  C.  J.  Tbls  was  an  action  to  re- 
corer  the  agreed  price  of  an  automobile  alleg- 
ed to  have  been  sold  and  delivered.  The  de- 
fendant denied  acceptance;  but  we  find  In 
the  evidence  enough  to  warrant  the  verdict 
that  there  was  an  acceptance.  The  defendant 
further  contended  that  the  automobile  was 
not  as  represented,  and  that,  If  accepted,  he 
effected  a  rescission  by  reasonably  tendering 
It  back,  which  tender  was  refused.  There 
was  evidence,  however,  that  the  automobile 
was  injured  through  the  negligence  of  the 
defendant's  servant  after  It  came  into  his 
possegsion,  which  injuries  were  not  repaired 
before  the  tender  of  redelivery.  This  evi- 
dence warranted  tbe  Jury  In  finding  there 
was  no  effectual  rescission,  since,  to  effect  a 
rescission  of  a  sale,  the  article  must  be  rede- 
livered or  tendered  back  In  as  good  condition 
as  when  received,  unless  Injured  without  the 
fault  of  the  purchaser. 

One  other  Issue  of  fact  In  the  case  viras 
whether  the  plaintiff's  agent  made  certain 
material  misrepresentations  concerning  the 
autom(AIle  to  Induce  the  plaintiff  to  purchase. 
Upon  this  issue  there  was  evidence  In  favor 
of  the  defendant,  but  he  further  offered  In 
evidence  the  testimony  of  other  persons  to 
the  effect  that  the  plaintiff's  agent  had  made 
similar  representations  to  them  about  the 
automobile.  This  evidence  was  excluded, 
and  the  defendant  excepted. 
■  The  verdict,  however,  shows  that  the  de- 
fendant was  not  prejudiced  by  the  exclusion 
of  the  evidence  offered  and  excluded.  The 
agreed  price  was  $750,  or  at  least  $723,  in 
April,  1906.  Had  there  been  no  mlsrepresen- . 
tatlons,  the  verdict.  If  for  the  plaintiff  at 
all,  must  have  been  for  that  sum  and  Inter- 
est from  the  date  of  the  sale,  April,  1906,  to 
the  time  of  the  verdict.  January,  1908,  or 
more  than  $800.  The  verdict  was  for  $510 
only.  To  have  cut  the  agreed  price  down  to 
that  sum  the  Jury  must  have  found  that  ma- 
terial misrepresentations  were  made;  that  is, 
must  have  found  for  the  defendant  upon  the 
issue  upon  which  he  offered  the  excluded  evi- 
dence. 

Granting,  arguendo,  that  the  offered  evi- 
dence would  have  tended  to  prove  the  af- 
firmative of  the  Issue,  It  Is  not  made  to  ap- 
pear that  It  would,  or  even  might,  have  reduc- 
ed tbe  amount  of  the  verdict  still  more. 
Whether  It  would  or  not  Is  at  the  most  mere- 
ly conjectural.  The  verdict  being  "in  the 
defendant's  favor  upon  the  issue  In  question, 


and  It  not  being  shown  that  the  offered  evi- 
dence would  or  even  ml^t  have  effected  a  re- 
sult more  favorable  to  the  defendant,  he 
clearly  was  not  prejudiced  by  Ita  ezdn^on. 
and  is  not  oitltled  to  a  new  trial  4ut  that 
account. 

Motion  and  exceptions  ovemiled. 
Judgment  on  the  verdict 


WEBBER  HOSPITAL  ASS'N  et  al.  t.  He- 
KENZIE. 

McKIBNZIB  V.  IkHJCHMORB  et  aL 

(Supreme  Judicial  Court  of  Maine.    Sept.  5, 

1908.) 

1.  Wills  (§  OSl*}  —  Coubtb  (8  472«)  —  CHAai- 
TiEs  (§  14*)— Fah-ube  to  Name  Tkcbtee— 
E!ffect  —  JuBisDicnoir  —  Equitt  Ooobis  — 
Gift  to  HosprrAL. 

Although  no  trustee  is  named  in  a  will,  jH 
a  valid  trust  once  created  is  never  allowed  to 
fail  for  want  of  a  trustee.  Tbe  executor  mtj 
be  held  to  act  as  trustee,  or  the  court  may  ap- 
point one. 

Allegations  as  to  the  misconduct  of  an  execa- 
tor  and  trustee  cannot  be  considered  the 
Supreme  Judicial  Court  sitting  in  equity  apoo 
tbe  conatraction  of  a  wlU.  Sudi  allegatloDa  an 
within  tbe  exclusive  Jurisdiction  of  the  probate 
court  in  tbe  first  Instance  and  of  the  Supreme 
Judicial  Court  sitting  as  the  Supreme  Court  of 
Probate  on  appeal  in  the  last  instance.  A  tes- 
tator's will  contained  Uia  following  rewdnary 
clause: 

"The  balance  of  my  estate  and  property  real 
and  persona]  and  all  that  shall  accrue  to  said 
estate,  not  otherwise  mentioned  to  constitute  a 
fond  which  wheu  it  shall  have  amounted  to  sev- 
enty-five thousand  dollars  the  income  from 
which  to  be  and  for  the  malutenance  of  a  free 
hospital  in  Biddeford,  Maine,  where  the  nnfor- 
tunate  may  receive  good  care  and  skillful  treat- 
ment. 

"If  a  hospital  shall  not  have  been  buDt  when 
the  above  hospital  fund  shall  have  amounted 
to  seventy-five  thousand  dollars,  twenty-five 
thousand  dollars  of  the  principal  may  be  used 
for  building  one  provided  a  sufBcient  sum  ia 
guamnteed  for  its  maintenance. 

"The  above  fund  to  be  a  memorial  to  my  be- 
loved wife.  Eliza  P.  Webber." 

Stella  F.  Ripley  was  named  aa  one  of  the 
executors  in  the  will  without  bond.  "leaving  the 
other  executor  to  the  discretion  of  the  judg«  of 
probate."  The  said  Stella  F.  Ripley  dnly  quali- 
fied as  executrix  under  the  will,  but  no  co- 
executor  was  appointed,  and  the  said  Stella  F. 
Ripley  settled  the  estate  as  sole  executrix.  No 
trustee  being  named  in  the  will,  the  said  Stella 
F.  Ripley  upon  her  own  petition  was  th«i  ap- 
pointed trustee  by  the  probate  court,  and  after- 
wards, having  married  one  McKenzIe,  she  sui^ 
rendered  her  former  letters  of  trusteeship,  and 
n  ns  appointed  trustee  anew  nnder  the  name  of 
Stella  R.  McKenzie,  Two  Biddeford  corpora- 
tions, the  Trull  Hospital  and  the  Webber  IIps- 
pital  Association,  were  claimants  for  the  benefit 
of  the  alleged  trust  fund  created  by  the  afore- 
said residuary  clause.  These  corporations  were 
not  in  existence  at  the  time  of  the  execution  of 
the  will  or  at  the  death  of  the  testator. 

Held:  1.  That  a  valid  trust  was  created  by 
the  will,  and,  although  no  trustee' was  named  in 
the  will,  yet  a  trustee  has  lUteady  been  appoint- 
ed by  tbe  probate  court 

[Ed.  Notp. — For  other  cases,  see  Wills,  C«nt. 
Dig.  §  ICOO;  Dec.  Dig.  6S1  ;•  Courts,  Dec 
Dig.  §  472;*  Charities,  Dee.  Dig.  i  14.*] 
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2.  CHABITIEa  (i  4*)— IXPOSSIBrLITT  OF  FUL- 
FILLMENT—* 'FEBE . " 

That  the  word  "free"  In  the  residnar; 
clause  is  used  in  the  sense  of  thrown  open  or 
made  acoeasible  to  all  open  for  the  pablic  nse. 
It  does  not  prohibit  receiving  compensation  from 
those  able  to  i>ay,  and  at  the  same  time  no 
charge  ii^  to  be  made  against  those  unable  to 
pay. 

[Ed.  Note^For  other  cases,  see  Charities, 
Dec.  Dig.  {  4.* 
For  other  definitions,  see  Words  and  ninses. 

ToL  S,  pp.  2962-2963.] 

5.  Ghakities  (3  20*)— Gift  to  Hosprru.. 

That  the  Trull  Hospital  is  not  entitled  to 
the  benefit  of  the  trust  fond.  It  is  a  private  en- 
terprise organized  with  a  capital  stock  under 
Rev,  St.  c  47.  governing  business  corporations, 
all  of  the  stock  being  held  by  the  phi^sician  In 
charge  and  three  other  members  of  bis  family. 
It  is  neither  a  public  nor  a  charitable  institu- 
tion, and  does  not  meet  the  requirements  of  the 
will.  Bneb  an  Instltntlmi  Is  not  a  iniblie  eha^' 
ity,  even  if  indirect^  it  serres  charitable  ends. 

[Ed.  Note^For  other  eases,  see  Charitleit 
Dec.  Dig.  i  2a*] 

4.  CKABmsa  (S  20*)— Gin  to  Hospital. 

That  the  Webber  Hospital  Association  is 
entitled  to  the  benefit  of  the  trust  fund.  It  was 
organized  under  Rev.  St,  c.  57,  govemtng  chari- 
table and  benevolent  organizations  for  the  ad- 
mitted purpose  of  carrying  out  the  provisions  of 
this  wilL  It  has  a  memDershlp  of  about  B50. 
It  is  treating  patients  gratuitously.  It  comes 
within  the  letter  and  spirit  of  charitable  cor- 
poration whose  distinctive  feature  is  ttkat  it  has 
□o  capital  stock,  and  no  (novision  for  making 
dividends  or  profits,  deriving  its  funds  mainly 
from  public  and  private  charity  and  holding 
tbem  in  trust  for  toe  object  of  the  institution. 

[EM.  Note.— For  other  casea,  see  Charities, 
Dec.  Dig.  S  20.*] 

6.  ExECtmoN  OF  Trust. 

That,  when  the  principal  of  the  trust  estate 
amounts  with  its  accumulations  to  $75,000,  the 
trustee  is  authorized  and  directed  to  pay  over 
semiannually  to  the  treasurer  of  the  Webber 
Hospital  Association  for  Its  use  the  income  of 
the  trust  fond.  When  that  time  arrives,  the 
association  may  have  already  built  a  hospital. 
If  not,  the  trustee  may  use  $23,000  of  the  prin- 
cipal for  that  purpose,  if  a  sufficient  sum  is 
guaranteed  by  others  tuirties,  so  that  with  the 
income  from  the  remaining  $50,000  its  mainte- 
nance is  assured.  If  in  the  future  the  principal 
can  be  properly  paid  to  the  association  to  be 
held  in  trust,  appropriate  proceedings  can  be 
had  therefor. 

(Official.) 

Report  from  Supreme  Judicial  Court,  Tork 
County,  at  Law. 

S^arate  bills  by  the  Webber  Hospital  As- 
sociation and  others  against  Stella  R.  Mc- 
Kenzle,  executrix  and  trustee  under  the  will 
of  Moses  W.  Webber,  deceased,  and  by  Stella 
R.  McKenzie,  as  trustee,  against  Charlotte 
Muchmore  and  others  for  the  construction 
of  the  will  of  Moses  W.  Webber,  deceased, 
and  the  mode  of  executing  the  trust.  If  any, 
created  by  the  will.  Gases  reported  to  the 
law  court  for  determination.  Will  construed, 
and  mode  of  executing  the  trust  declared. 

Two  bills  in  eQui^  asking  for  the  construc- 
tion of  the  will  of  Moses  W.  Webber,  late 
of  Biddeford,  deceased,  and  the  mode  of  ex* 
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ecu  ting  the  trust  If  one  was  created  by  tbe 

will. 

The  bill  in  the  first-named  case  was  filed 
September  S,  1805,  and  was  broi^ht  by  tbe 
Webber  Hoi^ital  ABSociatlon,  a  corporation 
located  at  BlddefoFd*  and  Charlotte  Mncb- 
more,  ^usbe  Goodwin,  and  Johanna  Murray, 
heirs  at  law  of  the  said  Moees  W.  Webber, 
against  the  defendant,  Stella  R.  McKenile, 
in  her  capacity  as  executrix  of  the  aforesaid 
will  "and  also  in  her  capadty  as  tmstee 
ct  a  fund  created  by  and  under  the  proTlslona 
ta  said  last  will  and  testament  <tf  said 
WeMwr,  for  a  hoqiital  in  said  Biddeford, 
*whne  tbe  unfortunate  may  receive  good 
care  and  skillful  treatmmt*"  March  15, 
1906,  the  Troll  Hospital,  a  corporation  locat- 
ed at  Biddeford,  was  made  a  party  plaintiff 
by  agreement  of  all  the  parties.  At  the  fol- 
lowing Septerabor  term  of  the  Supreme  Judi- 
cial Court  all  tbe  i^lntlfFs,  Bxcept  the  Web- 
ber Hospital  AsBodatlfm  and  the  Tmll  Hos- 
pital, withdrew  b^  consent  of  the  defendant 
To  this  bill  the  dtfendant  filed  a  demurrer 
and  answer. 

The  bill  In  the  last-named  case  was  filed 
January  2, 1906,  aiui  was  brouglit  by  the  aald 
Stella  R.  McEenale  "ta  her  ofllcial  capacity 
as  trustee  by  and  under  the  last  will"  of  the 
aforesaid  Moses  W.  Webber  against  the  afore- 
said Charlotte  Muchmore,  Phoebe  Goodwin 
and  Jobanna  Murray,  "and  against  any  and 
all  unknown  pretended  sapplicants  or  pre- 
tended claimants  in  any  way  relating  to  the 
last  will  and  estate  of  said  Webber,  b^g 
all  tbe  parties  Interested,  or  claiming  to  be 
interested,  In  tbe  subject-matter  of  this  bill." 
The  aforesaid  Charlotte  Muchmore,  Phoebe 
Goodwin,  Jobanna  Murray,  tbe  Webber  Hos- 
pital Association,  and  the  Trull  Hospital 
appeared  In  defense  and  filed  answers  to 
the  bilL 

Both  cases  were  heard  together  on  bills, 
demurrer,  answers,  and  evidence  before  tbe 
Justice  of  the  first  instance.  At  the  conclu- 
sion of  the  hearing  and  by  agreement  of  the 
parties,  tbe  cases  were  reported  to  tbe  law 
court  for  determination. 

All  the  material  facts  appear  in  the  opin- 
ion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KING,  JJ. 

Foster  &  Foster,  Edwin  Stone,  George  F. 
&  Leroy  Haley,  and  Cleaves,  Waterhouse  & 
Emery,  for  plaintiffs  Webber  Hospital  Ass'n 
and  others.  James  O.  Bradbury,  for  defend- 
ant McKenzie.  James  O.  Bradbury,  for 
plaintiff  McKenzie.  Foster  &  Foster,  Edwin 
Stone,  George  F.  ft  Leroy  Haley,  and  Cleaves, 
Waterhouse  &  Emery,  for  defendants  Much- 
more  and  others. 

CORNISH,  J.  Construction  of  the  will 
of  Moses  W.  Webber  formerly  of  Biddeford, 


•For  other  eaiw  sea  same  topio  and  section  NUHBBR  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Barter  InOmtm 
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•who  died  Jane  9,  1899,  la  asked  lu  two  bills 
In  eqnity  brought  under  Rev.  St  c.  79,  S  8. 
j^r.  &  The  first  bill  was  filed  Septem- 
ber 5,  1905,  In  the  name  of  the  Webber  Hos- 
pital Association  and  of  the  heirs  at  law 
iigalnst  the  executrix  and  trustee.  On  March 
15,  1906,  the  TruU  Hospital  was  admitted 
as  party  plaintiff,  and  at  the  Septeml)er 
term,  1906,  the  heirs  withdrew  by  consent 
of  the  defendant.  To  this  bill  the  defendant 
filed  a  demurrer  and  answer,  interposing  the 
objection  that  neither  the  Webber  Hospital 
Association  nor  the  Trull  Hospital  has  suf- 
ficient interest  to  enable  It  to  maintain  the 
bin.  On  January  2,  1906,  a  bill  was  filed  in 
the  name  of  Stella  R.  McKenzle,  trustee, 
against  the  heirs  at  law  and  all  parties 
claiming  an  Interest  under  the  will,  asking 
for  a  construction  thereof  and  instructions 
upon  the  execution  of  the  trust.  The  heirs  at 
law,  the  Webber  Hospital  Association,  and 
the  Trull  Hospital  aiH^wared  In  defense  and 
filed  answers.  Both  cases  are  now  before 
this  court  on  report;  the  evidence  taken  be- 
ing applicable  to  both.  Under  these  circum- 
stances It  Is  unnecessary  to  determine  the 
technical  question  raised  by  the  demurrer  as 
to  whether  the  first  bill  should  be  entertain- 
ed. All  parties  in  Interest  are  before  the 
court,  and  are  asking  for  the  construction  of 
the  same  will  and  the  mode  of  executing 
the  trust  if  one  was  created.  The  result 
in  no  way  depends  upon  whether  the  first  or 
the  second  bill  is  entertained  or  both.  This 
is  a  privileged  suit  "to  which  the  ear  of  the 
court  should  be  open"  to  relieve  parties  from 
tedious  and  expensive  litigation.  Richardson 
V.  Richardson,  80  Me.  585, 16  Atl.  250.  There- 
'fore,  without  discussing  this  technicality,  we 
pass  to  the  merits  of  the  case. 

The  portion  of  the  will  which  Is  said  to  be 
of  doubtful  construction  is  as  follows: 

"The  balance  of  my  estate  and  property 
real  and  personal  and  all  that  shall  accrue 
to  said  estate,  not  otherwise  mentioned,  to 
constitute  a  fund  which,  when  it  shall  have 
amounted  to  seventy-five  thousand  dollars, 
the  Income  from  which  to  be  used  for  the 
maintenance  of  a  free  hospital  In  Blddeford 
Maine,  where  the  unfortunate  may  receive 
good  care  and  skillful  treatment. 

"If  a  hospital  shall  not  have  been  built 
when  the  above  hospital  fund  shall  have 
nmounted  to  seventy-five  thousand  dollars, 
twenty-five  thousand  dollars  of  the  principal 
may  be  used  for  buildliig  one  provided  a  suffi- 
cient sum  is  guaranteed  for  its  maintenance. 

"The  above  to  be  a  memorial  to  my  beloved 
wife.  Eliza  P.  Webber." 
,The  questions  Involved  are: 

First.  Whether  a  valid  trust  was  created 
by  this  residuary  clause,  or  whether,  the 
residuary  clause  being  void,  the  heirs  at  law 
of  the  testator  are  entitled  to  the  residuum 
as  Intestate  estate. 

Second.  If  a  valid  trust  was  created,  how 
4hall  It  be  administered? 

1.  The  intention  of  the  testator  Is  clear. 


The  will  was  made  July  9,  1896,  about  oue 
year  before  bis  death,  and,  as  he  was  dilld- 
leas,  he  desired  to  dispose  of  the  bulk  of 
hlB  estate  for  charitable  purposes  and  at  ttae 
same  time  as  a  memorial  to  his  deceased 
wife.  He  makes  a  bequest  of  (5,000  to  bis 
niece  Stella  F.  Ripley,  who  Is  also  named 
as  executrix,  together  with  all  his  bousebold 
goods,  hooks,  pictures,  etc^  and  the  use  of 
his  bouse  In  Old  Orchard  for  life,  with  ¥100 
a  year  from  tbe  income  of  his  propo^  for 
the  malntenauce  of  the  same.  Seven  Iran- 
dred  and  fifty  dollars  are  given  for  a  monu- 
ment to  he  erected  on  the  burial  lot  of  bis 
father.  All  other  bequests  create  trust  funds 
the  income  ouly  to  be  used.  Three  of  these 
are  In  small  amounts  for  tbe  care  of  family 
burial  lots,  a  fourth  is  of  $15,000  "as  a  fund, 
tbe  income  from  wblch  to  be  given  said 
Stella  F.  Ripley  during  her  lifetime,"  and  the 
fifth  is  of  "one  thousand  dollars  as  a  fund, 
the  Income  from  wlilch  to  be  donated  to  tbe 
aid  of  unfortunate  women,  to  enable  them 
to  enter  the  Wardwell  Home,  so  called,  at 
Saco,  Maine,  the  fund  to  be  known  as  tbe 
Eliza  P.  Webber  fund."  Theu  follows  the 
clause  already  quoted,  bequeathing  the  bal- 
ance of  his  estate  "to  constitute  a  fund  wblch 
when  It  shall  have  amounted  to  seventy-five 
thousand  dollars,  the  Income  from  which  to 
be  used  for  the  maintenance  of  a  free  hos- 
pital," etc.,  also  as  a  memorial  to  his  be- 
loved wife. 

A  purpose  so  benevolent  and  an  Intention 
80  clear  ought  tx)  be  upheld  by  this  court  tm- 
less  prevented  by  positive  and  firmly  es- 
tablished rules  of  taw. 

2.  Counsel  for  the  heirs  contend  that  this 
residuary  clause  la  void;  that  the  legacy 
lapsed  because  tbe  Intention  is  Incapable  of 
being  carried  Into  effect,  and  the  court  In 
equity  Is  not  authorized  to  frame  a  new  In- 
tention for  the  testator;  that  his  purpose  w-is 
to  establish  a  hospital  absolutely  and  en- 
tirely free,  not  a  hospital  some  hrancta  of 
which  might  be  free,  or  which  might  provide 
a  certain  number  of  free  beds  to  charity-  pa- 
tients; that  neither  tbe  Webber  Hospital  As- 
sociation nor  tbe  Trull  Hospital  Is  or  <dalms 
to  be  a  free  hospital  in  this  sense;  that,  if 
$25,000  of  the  principal  is  taken  to  build  such 
a  free  hospital,  the  Income  of  the  remaining 
$50,000 -will  be  entirely  Inadequate  to  main- 
tain It;  that  a  guaranty  of  at  least  ¥200,0('0 
from  outside  parties  would  be  needed,  and, 
aa  It  is  Impossible  for  the  court  to  say  that 
such  a  sum  will  be  guaranteed,  the  entire 
provision  is  impossible  of  fulfillment,  and 
therefore  void.  This  contention  invokes  the 
commonly  accepted  rule  that  if  it  appears 
that  the  gift  was  for  a  particular  purpose 
only,  and  that  there  was  no  general  chari- 
table Intention,  the  court  cannot  by  con- 
struction apply  It  cy  prea  tbe  original  pur- 
pose (Doyle  V.  Wbalen,  87  Me.  414,  32  AtL 
1022,  31  L.  R.  A.  118);  and,  if  the  gift  can- 
not vest  in  tbe  first  Instance  In  the  donees 
for  the  reason  that  donees  cannot  be  found. 
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as  In  Brooks  t.  Belfost,  90  Me.  318,  38  Atl. 
'222,  or  If  the  gift  la  conditional  upon  a  future 
and  uncertain  event,  and  the  condttlon  is 
never  fulOlled  bo  that  the  estate  never  aris- 
es, as  In  Ke  White's  Trusts,  S3  Cb.  DIt.  449, 
cited  ity  the  learned  counsel  for  the  helra, 
the  court  cannot  appoint  other  donees  cy  inres 
and  the  legacy  lapses. 

But  in  the  case  at  bar  the  facts  do  not 
warrant  the  application  of  these  rules.  No 
condltlod  whatever  Is  attached  to  the  be- 
guest.  The  expenditure  of  $26,000  In  erect- 
ing such  a  hospital  Is  not  mandatory,  but  dis- 
cretionary. "Twenty-Sve  thousand  dollars 
-of  the  principal  may  be  used  for  building 
one,  provided  a  sufficient  sum  Is  guaranteed 
for  Its  maintenance"  are  the  words  of  the 
will.  The  trustee  la  to  decide  whether  a 
sufficient  sum  has  at  any  time  been  guaran- 
teed, and  even  then  he  may  expend  $25,000 
of  the  principal  or  not,  as  his  good  judgment 
may  determine. 

fior  Is  the  word  '*free"  used  in  the  sense 
of  without  compensation  from  any  one  re- 
eelTlng  Its  benefits.  Such  a  hmpltal  Is  prac- 
tically unknown.  Income  may  be  received 
from  such  as  are  able  to  pay,  and  yet  the 
hospital  be  free.  The  word  Is  used  in  Its 
«quaUy  well-known  meaning  as  defined  by 
Webster  "thrown  open  or  made  accessible 
to  all."  This  Is  also  a  well-recognlzed  defi- 
nition of  the  word  in  law:  "Open  to  all — 
public."  14  Am.  &  Eng.  Ency  of  Law,  p. 
f>27;  Anderson,  Law  Dictionary:  "Open  for 
the  public  use."  20  Cyc.  841;  Black's  Law 
Dictionary;  Dugan  v.  Baltimore,  6  GUI  & 
J.  (Md.)  857-375.  It  was  therefore  a  public 
hospital  "where  the  unfortunate  may  re- 
ceive good  care  and  skillful  treatment"  that 
the  testator  had  in  mind.  No  charge  should 
be  made  to  those  unable  to  pay,  but  this 
would  not  prohibit  receiving  compensation 
from  those  who  are  able.  It  was  to  be  open 
to  all.  The  rich  should  not  be  turned  away 
because  of  their  wealth  nor  the  poor  because 
of  their  poverty.  It  should  be  free  In  the 
broadest  sense. 

The  will,  while  providing  that  the  Income 
of  this  fund  shall  be  used  for  the  mainte- 
nance of  a  hospital,  does  not  prohibit  aid 
from  other  sources,  but,  on  the  contrary,  sug- 
ftesta  such  assistance.  Patients  may  cmtrib- 
ute  from  their  means.  The  state  may  make 
generous  appropriations,  benevolent  friends 
may  unite  in  guaranteeing  an  endowment 
All  these  things  may  be  done,  and  they  will 
promote  rather  than  thwart  the  testator's 
intent  Without  their  aid  the  work  of  the; 
hospital  may  be  limited;  with  It  it  may  be 
largely  extended. 

This  bequest,  therefore,  fairly  Interpreted, 
Is  by  no  means  impossible  of  fulfillment,  and 
the  contention  of  the  b^n  on  this  point 
falls. 

3.  We  think  a  valid  trust  was  created, 
'file  bequest  under  consideration  clearly 
comes  within  the  scope  of  a  public  charity. 
"  'Public.'  or  as  they  are  frequently  termed. 


'charitable'  trusts,  are  those  created  for  the 
benefit  of  an  unascertained,  uncertain,  and 
sometimes  fiuctuatlng  body  of  Individuals 
In  which  the  cestuis  que  trustent  may  be 
a  portion  or  class  of  a  public  community." 
2  Pom.  Eq.  9  087;  Bangor  v.  Masonic  Lodge, 
73  Me.  428,  40  Am.  Rep.  369;  Doyle  v.  Whnl- 
en,  87  Me.  414,  32  AU.  1022,  31  L.  R.  A.  118; 
Brooks  V.  Belfast,  90  Me.  318.  38  Atl.  222; 
Jackson  v.  Phillips,  14  Allen  (Mass.)  530. 
The  following  are  examples;  "To  the  suffer* 
tog  poor  of  the  town  of  Auburn,"  Howard  v. 
Am.  Peace  Soc..  49  Me.  288.  "To  the  town 
of  Skowhegan  for  the  worthy  and  unfortun- 
ate poor,"  Dascomb  v.  Marston,  80  Me.  223, 
13  Atl.  888.  "For  the  benefit  of  the  Inhabi- 
tants of  E.  and  vicinity  for  educational  pur- 
poses," Sears  v.  Chapman,  158  Mass.  400,  .S3 
N.  B.  604,  35  Am.  St  Rep.  502.  It  Is  un- 
necessary to  multiply  authorities  sustaining 
the  point  that  the  founding  and  maintenance 
of  public  hospitals  form  a  favored  brangh 
of  charitable  trusts.  Ould  v.  Washington 
Hospital,  05  U.  8.  303,  24  L.  Ed.  450;  Home 
for  Incurables  v.  Noble,  172  U.  B.  880,  19 
Sup.  Ct  226,  43  L.  Ed.  486. 

No  trustee  Is  named  In  the  will,  but  a  valid 
trust  once  created  is*  never  allowed  txi  fall 
for  want  of  a  trustee.  The  executor  may 
be  held  to  act  as  trustee  or  tlie  court  may 
appoint  one.  Washburn  v.  Sewall,  0  Mete. 
(Mass.)  280;  Brown  v.  Kelsey,  2  Cush. 
(Mass.)  243;  Sears  v.  Chapman,  158  Mass. 
400,  33  N.  B.  604,  35  Am.  St  Rep.  502;  Tap- 
pan  V.  Deblols,  45  Me.  122;  Howard  v.  Am. 
Peace  Soc.,  49  Me.  288;  Wentworth  v.  Fern- 
aid,  92  Me.  282,  42  Atl.  550. 

In  the  case  at  bar  that  step  has  already 
been  taken.  In  the  probate  court,  and  upon 
her  own  petition,  Stella  F.  Ripley  on  March 
4,  1902,  was  appointed  trustee,  and  after  her 
marriage  and  the  surrender  of  her  former 
letters  of  trusteeship  was  appointed  trustee 
anew  on  June  2,  1903,  under  the  name  of 
Stella  R.  McKenzle,  gave  bond  In  the  sum 
of  $75,000,  and  has  settled  two  probate  ac- 
counts In  that  capacity. 

We  therefore  hold  that  a  valid  trust  was 
created  by  the  residuary  clause  of  the  will. 

4.  The  next  question  Is  the  mode  of  ex- 
ecuting said  trust :  To  whom  shall  the  prin- 
cipal or  the  income  be  paid?  There  are  two 
claimants,  the  Trull  Hospital  and  the  Web- 
ber Hospital  Association,  both  now  of  Bld- 
deford,  but  neither  In  existence  at  the  time 
of  the  execution  of  the  will  or  at  the  death 
of  the  t^tator. 

The  Trull  Hospital  Is  a  corporation  or- 
ganized December  11,  1902,  under  Rev.  St. 
c.  47,  governing  business  corporations,  with 
a  capital  stock  of  $25,000  all  of  which  has 
been  since  the  incorporation,  and  still  Is,  own- 
ed by  Dr.  Trull  and  three  other  members  of 
his  family.  It  owns  and  maintains  a  private 
hospital.  It  Is  distinctly  a  private  enterprise, 
originated  by  Dr.  Troll  in  1900,  and  then  in- 
corporated two  years  later,  as  he  says,  for 
two  principal  reasona,— one  because  he  bad 
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organized  a  tialning  BduxA  for  nurses,  and  It 
gave  them  a  better  recommendation  to  gradu- 
ate from  an  Incorporated  InstltntlOD ;  and, 
second,  because.  If  incorporated,  be  would  be 
relieved  from  paying  dut^  on  certain  drugs 
and  on  alcohol.  No  mention  of  charity  work 
is  made  In  tbe  purposes  of  Incorporation  or 
In  the  by-l&wB.  Some  patients  have  failed  to 
pay  their  bills,  but  regular  chaises  are  made 
against  all.  The  management  is  In  tbe  hands 
of  the  directors  who  may  receive  or  reject 
applicants  as  they  see  fit 

It  la  neither  a  public  nor  a  charitable  In- 
stitution. No  patient  tias  a  right  to  claim 
Its  benefits  unless  he  pays  for  them.  It  Is 
true  that  this  claimant  now  declares  its  readi- 
ness to  devote  the  income  of  the  Webber  fund, 
if  received,  to  charity  work,  but  that  does 
not  cliange  the  character  of  the  Institution  it- 
self. Such  an  enterprise  Is  not  a  public  char- 
ity even  If  indirectly  it  serves  charitable 
ends.  Stratton  v.  Physio-Medical  College,  149 
Mass.  505,  21  N.  E.  874,  5  L.  R.  A.  S3,  14  Am. 
St  Bep.  442. 

Our  conclusion  is  that  the  Trull  Hospital 
Is  not  such  an  Institution  as  meets  the  re- 
quirements of  the  will,  and  that  it  Is  not 
entitled  to  any  portion  of  the  income. 

The  Webber  Hospital  Association  was  in- 
corporated on  November  23,  189S>,  under  Rev. 
St  c.  57,  governing  charitable  and  benevo- 
lent organizations,  for  the  admitted  purpose 
of  carrying  out  the  provisions  of  this  will  and 
with  the  knowledge  and  approval  of  tbe  ex- 
ecutrix who  was  at  first  made  a  member  of 
the  board  of  directors.  Its  purposes  are  thus 
atated  In  its  papers  of  organization:  "For 
the  purpose  of  taking  and  holding  by  pur- 
chase, gift  devise  or  bequest,  personal  and 
real  estate,  tor  the  support  and  maintenance 
of  a  hospital  In  Blddeford  where  the  onfor- 
tnnate  may  rectfve  medical  and  surgical 
treatment  and  nursing."  It  baa  a  member^ 
ship  of  about  850,  and  Ite  officers  are  among 
the  aubstantla]  and  public  spirited  citizens 
of  Blddeford.  It  received  an  appropriation  of 
$10,000  from  the  state  Id  1907.  Pledges  have 
been  made  by  certain  indlvlduala  and  cor- 
porations for  its  assistance.  It  occupies  a 
leased  house,  and  doing  the  work  of  a  pub- 
lic hospital  where  the  poor  and  unfortunate 
are  treated  gratuitously,  limited  <mly  by  the 
amount  of  Its  resources.  It  comes  within  tbe 
letter  and  the  spirit  of  a  charitable  corpora- 
tion whose  distinctive  feature  Is  that  It  has 
no  capital  stock  and  no  provision  for  making 
dividends  or  profits,  deriving  its  funds  main- 
ly from  public  and  private  charity  and  hold- 
ing them  In  trust  for  the  object  of  the  insti- 
tution. 6  Cyc.  874 ;  McDonald  v.  Mass.  Gen. 
Hospital,  120  Mass.  432,  21  Am.  Rep.  529; 
Farrlngton  Putnam,  80  Me.  405,  37  Atl. 
652,  38  L.  R.  A.  339. 

We  therefore  are  (tf  tbe  opinion  that  the 
Webber  Hospital  Association  meets  the  re* 
qnirements  of  the  will,  and  should  be  the 
redj^ent  of  Its  bountr* 


When  the  principal  of  this  trust  estate 
amounts  vrlth  Its  accumulations  to  $75,000, 
the  trustee  thereof  Is  authorized  and  directed 
to  pay  over  semiannually  to  the  treasurer  of 
that  association  for  its  use  the  income  of  th& 
trust  fund.  When  that  time  arrives,  the  as- 
sociation may  have  already  built  a  hospital. 
If  not  the  trustee  may  use  $25,000  of  the 
principal  for  that  purpose.  If  a  sufficient  sum 
is  guaranteed  by  other  parties,  so  that  with 
the  Income  from  the  remaining  $50,000  its 
maintenance  is  assured.  That  decision  will 
call  for  the  sound  Judgment  of  the  trustees. 
If  In  the  future  this  association  is  in  such 
condition  that  the  principal  can  properly  be 
paid  to  it  to  be  held  In  trust  appropriate 
proceedings  can  be  had  therefor. 

6.  The  bill  filed  by  the  Webber  Hoepltal 
Association  contains  many  allegations  of  mis- 
conduct on  the  part  of  Stella  R.  McKenzIe 
both  as  executrix  and  as  trustee,  and  claims 
that  had  the  estate  been  legally  administered 
the  balance  available  for  this  trust  would 
now  amount  to  at  least  $75,000.  The  record 
contains  a  large  amoimt  of  evidence  bearing 
on  these  points.  But  these  allegations  and 
this  evidence  cannot  be  considered  by  this 
court  sitting  In  equity  upon  the  construction 
of  a  win.  They  are  within  the  exclusive  ju- 
risdiction of  the  probate  court  in  the  first  In- 
stance and  of  this  court  sitting  as  the  Su- 
preme Court  of  Probate  on  appeal  In  the  last 
Instance.  The  acta  of  the  executrix  and  trus- 
tee have  been  passed  upon  by  the  prol>ate 
court  and  whether  correctly  or  Incorrectly 
cannot  be  made  a  matter  of  inquiry  hi  this 
proceeding.  Harlow  v.  Harlow,  65  Me.  44S; 
Piper  V.  Moulton,  72  Me.  155 ;  LebnAe  v. 
Damon,  89  Me.  113,  35  Atl.  1028;  Graffazn 
V.  Ray,  91  Me.  234.  39  AtL  669;  Hawes  v. 
Williams,  82  Me.  483.  43  AtL  lOL  Sittli:g 
as  the  Supreme  Court  of  Probate,  this  court 
will  not  exercise  equity  power  In  constru- 
ing a  will  (Hanscom  v.  Marston,  82  Me. 
288,  19  Atl.  460),  and  the  converse  Is  equally 
true.  Whatever  rights  and  remedies  an  in- 
terested party  has  must  be  sought  and  en- 
forced In  the  i»obate  court 

We  deem  it,  however,  our  duty  In  this  case 
to  observe  that  the  administration  oC  this 
estate  seems  to  have  been  left  too  much  in 
the  hands  of  one  person,  and  she  a  party  with 
conflicting  Interests.  Stella  F.  Blpley.  now 
St^la  R.  McKenzie,  was  named  as  one  of  the 
executors  in  the  will  without  bond  "leaving 
tbs  other  executor  to  the  discretion  of  the 
Judge  of  probate,"  showing  a  purpose  on  tbe 
testator's  part  to  liave  a  coexecutor  appt^t- 
ed  who  should  give  bond.  It  seems,  however, 
that  no  action  was  taken  by  ha  looking  to 
the  appointment  of  a  coexecutor,  and  she  set- 
tled tbe  estate  as  sole  executrix  wIQioat 
bonds,  notwithstanding  she  was  a  legatee  to 
the  amount  of  $5,000,  and  appuently  made 
her  own  selection  of  securities  with  which  to 
satisfy  that  sum.  She  was  then,  upon  hex 
own  petition,  appointed  trustee  <tf  Uie  $15,000 
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fund  of  wblcb  she  was  the  benefldarr,  and 
to  meet  wblcb  abe  made  another  selection 
from  the  securities.  In  her  petition  she  states 
that  such  was  the  wish  of  the  testator.  If 
eo,  he  could  have  easily  expressed  It  by  nam- 
ing ber  as  trustee  In  the  will.  By  the  same 
letters  of  trusteeship  she  was  made  trustee 
of  the  restdne  of  the  estate,  the  Income  of 
which  was  to  be  for  the  benefit  of  a  hospital. 
She  claims  that  the  balance  has  not  yet  reach- 
ed the  required  sum.  Her  attitude  toward 
the  Webber  Hospital  Association,  as  disclos- 
ed by  the  record.  Is  far  from  friendly  and 
her  Interests  In  these  various  capacities  are 
clearly  anta^nlstic. 

The  court  would  surest  the  propriefy  of 
the  trustee  residing  from  the  trust,  and, 
liavlng  a  disinterested  person  or  corporation 
appointed,  that  would  administer  the  $1S,000 
trust,  paying  the  l^icome  thereof  to  Mrs.  Mc- 
Eenale  during  lite,  and  also  a  disinterested 
person  or  corporation  to  administer  tiie  hos- 
pital trust  In  accordance  with  the  conBtruc* 
tlon  herein  given.  Tbe  law  does  not  look 
wltii  favor  upon  such  a  concenteatlon  of  con- 
flicting interests,  and  the  rights  of  all  parties 
will  be  better  protected  if  tiiese  suggestions 
are  carried  Into  effect 

Tbe  Webber  Hospital  Association,  the  Tmll 
Hospital,  and  the  trustee  are  each  entitled  to 
recover  one  bill  of  costs  to  be  paid  out  of  tbe 
«Btate,  and  also  the  three  heirs  at  law  who 
are  to  be  treated  as  one  party. 

Decree  accordingly. 


DUNTON  T.  WESTCHESTER  FIRE  INS. 
CO. 

<Su^nie  Judicial  Court  of  Maine.    Sept.  16, 
190a) 

1.  INSTTBANCB  '  (I  SBT*)— FiBB  POtlCT— SWP- 

•auiTion  roB  REFEaaNCE— Power  or  Rar- 

ESXES. 

The  stipulation  In  the  Maine  Standard  fire 
insurance  policy,  providing  that,  in  case  the 
parties  fall  to  a?ree,  the  amonut  of  loss  ahall 
be  detemUned  by  three  referees  as  a  condition 
precedent  to  any  right  of  action  on  the  pol- 
icy, is  not  to  be  construed  to  authorize  the  ref- 
erees to  take  jurisdiction  of  and  determine  the 
question  of  the  plaintiff's  title  to  the  property 
insured;  but  such  stipulation  contemplates  only 
an  appraisal  by  the  referees  of  the  value  of  tbe 
property  described  In  the  policy  and  an  estimate 
of  the  damage  done  by  Gre  to  that  property, 
leavinf!  the  qnestion  of  the  plaintiff's  title  aiid 
th«  jTPDeral  question  of  the  defendant's  liability 
to  be  judicially  determined  in  the  courts  of  law. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
I>ec.  Dig.  I  6f(T.*] 

2.  InstntANCB  (§  124*>— Standabd  Fibe  Pol- 

ICT— EJTEOT. 

A  policy  of  fire  insurance  in  the  standard 
form  prescribed  by  Rev.  St.  c.  49,  i  4,  par.  7,  is 
not  to  be  treated  as  a  legislative  enactment  aft- 
er it  has  been  accepted  by  tbe  parties,  but  as  a 
voluntary  contract,  wbich,  like  any  other  con- 
tract, derives  its  force  and  efficacy  from  the  con- 
sent of  tbe  parties. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  8  124.»] 


3.  InsuBANCE  (§  146*)— SrAirolSD  Fibb  Pol- 
icy—Effect. 

The  fact  that  the  Legislature  put  forward 
the  Maine  Standard  policy  as  a  form  for  a  con- 
tract to  be  executed  by  the  parties  affords  no 
reason  for  giving  the  arbitration  clause  therein 
contained  any  different  construction  from  that 
heretofore  given  by  tiie  courts  to  all  rimilar  con- 
tracts macu  without  legislative  sanction. 

[Kd.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  {  140.*] 

4.  Standabd  Fibe   Pouct  —  Abbiteation 
Clause— Effect. 

In  the  judicial  treatment  of  stipulations 
for  arbitration  In  policies  of  Insurance  not  pre- 
scribed by  the  Legislature,  every  allusion  to  a 
submission  to  ascertain  the  "amount  of  loss  or 
damage"  has  uniformly  been  understood  to  sig- 
nify a  proceeding  to  appraise  and  estimate  tbe 
damage  to  the  property  described,  but  not  to 
embrace  tbe  question  of  ownership  or  any  other 
matter  which  goes  to  the  root  of  the  cause  of 
action;  and,  when  a  policy  In  the  standard 
form  prescribed  by  the  statute  has  been  issued, 
there  is  no  reason  to  suppose  that  it  was  in  the 
contemplation  of  the  parties  or  of  the  Legisla- 
ture that  any  other  or  different  effect  should  be 
given  to  such  words. 

5.  COKTSACTS   (8   127*)  —  OUSTIKO  JUBISDlC- 
TIOIT  OF  COUBTS. 

A  general  stipulation,  In  a  contract  of  in- 
surance or  similar  contract,  to  refer  to  arbitra- 
tion all  matters  of  difference  that  may  arise  re- 
specting both  the  right  to  recover  and  tbe 
amount  of  damages,  will  not  be  sanctioned  or 
enforced  so  as  to  divest  the  courts  of  their  es- 
tablished jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  9S  608-615;  Dec.  Dig.  S  127.*] 

ft.  CONTBACTB    {j    127*)  —  OuSTIHO  JCBISDIC- 

TION  OF  CoUBTS. 

While  parties  may  impose,  as  a  condition 
precedent  to  application  to  the  courts,  that  they 
shall  liave  first  settled  the  amount  to  be  recov- 
ered by  an  agreed  mode,  yet  they  cannot  entire- 
ly close  access  to  the  courts  of  law. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  808-015 ;  Dec.  Dig.  S  127.*] 
7.  Insurance  (}  567*)— Adjustment  of  Loss 

— Validitt  or  Provision  in  Polict. 

If  parties  stipulate  in  ctmtracts  of  insur- 
ance and  other  similar  contracts  to  submit  to 
arbitration  the  question  of  tbe  amount  of  dam- 
age, or  any  similar  matters  that  do  not  go  to 
the  root  of  the  action,  it  is  entirely  competent 
for  them  to  make  such  an  agreement  a  CMidi- 
tion  precedent  to  the  right  of  action ;  and  if  it 
appears  from  the  express  terms  of  the  contract, 
or  from  necessary  fmplIcatloD,  that  such  was 
the  intention,  it  will  be  upheld  by  the  courts, 
and  oo  action  can  be  maintained  upon  the  con- 
tract without  proof  on  the  part  of  the  plaintiff 
that  he  has  fulfilled  the  stipulation  In  the  con- 
tract, or  made  all  reasonable  effort  to  fulfill 
it.  The  effect  of  such  an  agreement  is  not  to  re- 
fer a  cause  of  action,  but  to  provide  that  a 
cause  of  action  shall  arise  as  soon  as  the  amount 
to  be  paid  has  been  determined,  and  not  before. 
It  does  not  deprive  the  courts  of  their  jurisdic- 
tion, but  simply  provides  a  reasonable  method 
of  estimating  and  ascertaialDg  the  amount  of 
the  loss  and  leaves  the  general  question  of  lia- 
bility to  be  determined  by  the  judicial  courts. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  §  1420;  Dee.  Dig.  |  667.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Somerset  County. 
Action  by  Elmer  H.  Dunton  against  tiie 

Westchester  Fire  Insurance  Company.  Ver- 
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diet  for  plaintiff,  and  defendant  excepts. 
Exceptions  overruled. 

Action  OD  two  fire  InBurance  policies  Is- 
sued by  tbe  defendant  In  tlie  standard  form 
prescribed  by  Rev.  St.  c.  49,  S  4,  par.  7.  The 
record  does  not  disclose  tlie  defendant's 
plea.  Tried  at  the  March  term,  1908,  Su- 
preme Judicial  Court,  Somerset  County.  At 
the  conclusion  of  tbe  testimony  tbe  presid- 
ing Justice  ordered  a  verdict  for  the  plaintiff 
for  $1,246.71.  To  this  order  the  defendant 
excepted  and  also  excepted  to  certain  other 
rulings  made  during  the  trial. 

The  case  Is  stated  in  tbe  opinion. 

Argued  before  EMBRT,  C.  J.,  and  WHITE- 
HOUSE.  SAVAGE,  PEABODT.  and  BIRD, 
JJ. 

Merrill  ft  Merrill,  for  plaintiff.  Butler  & 
Butler  and  Frederick  W.  Brown,  for  defend- 
ant 

WHITEHOUSE,  J.  This  Is  an  action  on 
two  Are  insurance  policies  issued  by  the  de- 
fendant corporation  In  the  standard  form 
prescribed  by  Rev.  St  Me.  c.  49,  i  4,  par.  7. 

Among  tbe  provisions  contained  In  this 
form  of  policy  are  tbe  following  stipula- 
tions respecting  tbe  loss  or  damage  and  the 
method  of  ascertaining  and  estimating  such 
damage  by  arbitration,  viz.: 

"The  amount  of  said  loss  or  damage  to  be 
estimated  according  to  tbe  actual  value  of 
the  insured  iHvperty  at  the  time  when  such 
loss  or  damage  happena  but  not  to  include 
loss  or  damage  caused  by  explosions"  etc. 

"In  case  of  any  loss  or  damage  under  this 
policy,  a  statement  in  writing,  signed  and 
sworn  to  by  the  insured,  shall  be  within  a 
reasonable  time  rendered  to  the  company, 
settli^  forth  the  value  of  tbe  property  in- 
sured, tbe  Interest  of  the  Insured  therein,  all 
other  Insurance  thereon.  In  detail,"  etc. 

"In  case  of  any  loss  or  damage,  the  com- 
pany within  sixty  days  after  the  assured 
shall  have  submitted  a  statemrat  as  provid- 
ed in  the  preceding  dause,  shall  either  pay 
the  amount  for  which  It  shall  be  liable, 
which  amount  if  not  agreed  upon,  shall  be 
ascertained  by  award  of  referees  as  herein- 
after provided,  or  replace  the  property  with 
other  of  tbe  same  kind  or  goodness,"  etc. 

"If  there  shall  be  any  other  insurance  on 
the  property,  whether  prior  or  subsequent, 
the  Insured  shall  recover  on  this  policy  no 
greater  proportion  of  the  loss  sustained  than 
tbe  sum  hereby  Insured  bears  to  tlie  whole 
amount  Insured  thereon. 

"In  case  of  loss  under  thUi  policy,  and  a 
failure  of  the  parties  to  agree  as  to  the 
amount  of  loss.  It  Is  mutually  agreed  that 
the  amount  of  such  loss  shall  be  referred  to 
three  disinterested  men,  the  company  and 
the  Insured  each  choosing  one  out  of  the 
three  persona  to  be  named  by  the  other,  and 
the  third  being  selected  by  the  two  so  chos- 
en; the  award  in  writing  by  a  majority  of 
the  referees  shall  be  concl-'udve  and  final  up- 


on the  parties  as'  to  the  amount  of  loss  and 
damage,  and  such  ref^ence,  unless  waived 
by  the  parties,  shall  be  a  condition  precedent 
to  any  right  of  action  in  law  or  equity  to  re- 
cover for  such  loss." 

It  Is  admitted  by  tbe  defendant  that  three 
referees  were  seasonably  chosen  in  all  re- 
spects in  accordance  with  these  stipulations 
In  the  policy  and  the  statutes  of  the  state 
providing  for  "a  reference  of  the  question 
of  amount  to  three  disinterested  men 
•  •  •  in  case  of  a  failure  of  the  parties 
to  agree  as  to  the  amount  of  loss."  Th«*- 
upon  the  defendant  contended  before  tbe 
board  of  referees,  thus  legally  constituted, 
that  at  the  time  of  tbe  fire  the  plaintiff  had 
no  title  to  tbe  property  Insured,  and  offered 
evidence  to  prove  that  prior  to  that  time  tl»e 
plaintiff  had  no  title  to  tbe  propery  Insured, 
and  had  sold  tbe  property  to  a  third  party. 
The  referees  excluded  this  evidence  and  rul- 
ed that  they  bad  no  Jurisdiction  of  the 
quffltion  of  the  plaintiff's  title  or  Insurable 
Interest,  and  that  the  only  question  snbmit- 
ted  to  them  was  the  amount  of  damage  dane- 
by  tbe  fire. 

The  referees  accordingly  proceeded  to  take 
evidence  upon  the  question  of  the  amount  of 
damage  done  by  Are  to  the  property  describ- 
ed in  the  policies,  and  made  their  award  de- 
termining the  amount  of  damage  on  the  mer- 
chandise insured  to  be  $0,280,  and  on  tbe 
tools  and  machinery  $350.  The  defendant 
declined  to  recognize  this  award  as  a  com- 
pliance with  the  requirements  of  the  policy 
and  denied  Its  validity  on  the  ground  that 
tbe  referees  had  refused  to  hear  evidence- 
upon  and  determine  the  question  of  the 
plaiutlCTs  title  to  the  property  Insured.  The 
plaintiff  thereupon  commenced  this  action 
upon  the  policies,  and  at  the  trial  the  court 
received  evidence,  subject  to  the  defendant's 
objection,  to  prove  title  In  the  plaintiff  to 
the  property  Insured,  and  also  admitted  the 
award  of  the  referees  as  to  the  amount  vC 
damage  done  to  tbe  property  by  the  fire. 

The  defendant  requested  the  court  to  nde 
that  upon  this  evidence  the  plaintiff  was 
not  oitltled  to  recover.  The  court  refused 
to  rule  as  requested  and  ordered  a  vwdlct  for 
the  plaintiff  for  $1,246.71.  Tbe  case  comes 
to  the  law  court  on  erceptiotu  to  these  rul- 
ings of  the  presiding  Justice. 

The  only  question  thus  raised  by  tbe 
ceptions  and  argued  by  counsel  Is  whether 
tbe  stipulation  In  the  Maine  Standard  x>olicy 
In  regard  to  arbitration  authorises  and  re- 
quires the  referees  to  take  Jurisdiction  of 
one  of  the  principal  questions  Involved  in  the 
plaintiff's  right  to  recover,  and  determine 
bis  title  to  the  property  insured,  as  well  as 
the  amount  of  tbe  damage  done  to  the  prop- 
erty, or  whether  It  contemplates  only  an 
appraisal  by  the  referees  of  the  value  <»f  the 
property  described  in  the  policy  and  an  esti- 
mate of  tbe  damage  done  by  the  Are  ta  that 
property,  leaving  the  question  of  the  plain- 
tilTB  title  and  the  general  question  of  the- 


Digiti2ed  by  Google 


Me.) 


DUNTON      WESTCHESTER  FIRE  INS.  CO. 


103d 


defendanf B  Uabllttr  to  be  Judicially  deter- 
mined In  the  conrti  of  law. 

When  this  question  Is  examined  In  the  light 
of  the  uniform  current  of  Judicial  opinion  re- 
specting such  stipulations  for  arbitration  In 
contracts  of  Insurance  made  prior  to  the  adop- 
tion of  the  Maine  Standard  policy,  and  con- 
sidered with  reference  to  the  provisions  of 
the  standard  policy  Itself  specially  Involved 
In  the  Inquiry  and  the  practical  operation  of 
the  rule  contended  for  by  the  defendant,  the 
conclusion  Is  Irresistible  that  the  rullns  of  the 
presiding  Justice  was  correct,  and  tlMt  the 
exceptions  must  be  overruled. 

It  has  been  long  established  by  authority 
both  In  this  country  and  In  England  that  If 
parties  stipulate  In  contracts  of  Insurance 
and  other  simitar  contracts  to  submit  to  ar- 
bitration the  question  of  the  amount  of  dam- 
age or  any  similar  matters  that  do  not  go  to 
the  root  of  the  action,  it  Is  entirely  compe- 
tent for  them  to  meike  such  an  agreement  a 
condition  precedent  to  the  right  of  action; 
and  If  It  appears  from  the  express  terms  of 
the  contract,  or  from  necessary  Implication, 
that  such  was  the  Intention,  It  will  be  upheld 
by  the  courts,  and  no  action  can  be  maintain- 
ed upon  the  contract  without  proof  on  the 
part  of  the  plaintiff  that  he  has  fulfilled  the 
stipulation  in  the  contract  or  made  all  rea- 
sonable effort  to  fulfill  It  The  effect  of  such 
an  agreement  is  not  to  refer  a  cause  .of  ac- 
tion, but  to  provide  that  a  cause  of  action 
shall  arise  as  soon  as  the  amount  to  be  paid 
has  been  determined,  and  not  before.  It 
does  not  deprive  the  courts  of  their  Jurisdic- 
tion, but  simply  provides  a  reasonable  method 
of  estimating  and  ascertaining  the  amount  of 
the  loss,  and  leaves  the  general  question  of 
liability  to  be  determined  by  the  Judicial 
courts.  Scott  V.  Avery,  8  Bxch.  497.  (5  H.  L. 
Cas.  811) ;  Elliott  v.  Assurance  Co..  2  L.  R. 
Bxch.  237;  Hamilton  v.  Liverpool  Ins.  .Co., 
136  U.  S.  242,  10  Sup.  Ct  945,  34  L.  Ed.  419; 
Wolff  V.  Insurance  Co.,  60  N.  X  Law,  4B3.  14 
Atl.  561. 

It  is  equally  well  settled  that  if  an  agree- 
ment to  arbitrate  is  confined  to  an  appraisal 
of  value  or  an  assessment  of  the  amount  of 
damages,  and  is  at  the  same  time  only  an  In- 
dependent stipulation  and  not  made  by  the 
policy  a  condition  precedent  to  the  right  of 
action,  the  plaintiff  may  still  have  his  action 
and  establish  his  claim  by  other  evidence 
without  procuring  an  award  from  the  arbitra- 
tors. Reed  V.  Insurance  Co.,  138  Mass.  672. 
In  such  a  case  the  agreement  to  refer  Is  not 
an  essential  term  of  the  covenant,  hnt  a  pow- 
er which  may  be  revoked  at  any  time  before 
It  Is  fnlly  executed.  It  is  simply  a  collateral 
agreement  to  refer  to  arbitration,  and  not  an 
agreement  that  only  the  adjusted  loas  sliall 
be  paid. 

Bat  there  Is  a  third  proposition  of  para- 
mount Importance,  which  has  undoubtedly 
heea  r^rded  as  settled  by  Judicial  authori- 
ty ever  since  the  days  of  Lord  Coke,  and  that 
Is  tbat  a  Kfismal  stipulation  In  sncb  a  con- 


tract to  refer  to  arbitration  all  matters  of  dif- 
ference that  may  arise  respecting  both  the 
right  to  recover  and  the  amount  of  damage 
will  not  be  sanctioned  or  enforced  so  as  to 
divest  the  courts  of  their  established  Jurisdic- 
tion. Stephenson  v.  Insurance  Co., '  54  Me. 
53,  and  authorities  cited.  In  this  case  the 
distinction  between  a  valid  and  Invalid  agree- 
ment for  arbitration  in  such  a  contract  Is 
thus  stated  by  the  court : 

"While  the  parties  may  Impose,  as  a  condi- 
tion precedent  to  application  to  the  courts, 
that  they  staall  have  first  settled  the  amount 
to  be  recovered  by  an  agreed  mode,  they  can- 
not entirely  close  the  access  to  the  courts  of 
law."  See,  also,  Wood  v.  Humphrey,  114 
Mass.  185 ;  White  v.  Railroad  Co.,  135  Mass. 
216;  Fisher  v.  Insurance  Co.,  95  Me.  486,  SO. 
AU.  282,  85  Am.  St.  Rep.  42& 

It  does  not  appear  from  any  of  the  ded- 
Blons  cited  In  support  of  the  familiar  propo- 
sitions above  stated,  or  from  any  other  case 
to  which  the  attention  of  the  court  has  been 
called,  tbat  such  a  stipulation  for  the  settle- 
ment of  the  qnestion  of  damages  by  arbitra- 
tion has  ever  been  construed  to  require  or  au- 
thorize the  referees  to  determine  the  question: 
of  the  plalntiCTs  title  to  the  property  insured, 
as  a  condition  precedent  to  the  plaintiff's^ 
right  of  action  on  the  policy.  It  has  not  been, 
perceived  that  any  judicial  decision  exists  In 
which  It  has  been  held  competent  for  the  par- 
ties to  stipulate  that  the  determination  of  the- 
question  of  the  ownership  of  the  property  by 
arbitration  should  be  a  condition  precedent- 
to  the  plalntlfTs  right  of  action.  No  soch- 
doctrlne  liaa  ever  been  suggested  reepectlnff- 
stipnlations  for  arbitration  In  policies  of  in- 
surance  not  prescribed  by  legislative  action, 
for  the  obvious  reason  that  the  qnestion  of' 
the  ownership  of  the  property  Is  not  Involved* 
In  the  appraisal  of  the  value  of  the  property 
destroyed,  or  the  estimate  of  the  damages, 
done  to  the  property  insured,  but  goes  direct- 
ly and  solely  to  the  plalntUTs  cattae  of  actl«h 
and  the  defendant's  liability. 

But  the  Maine  Standard  policy,  though  its; 
form  is  prescribed  by  statute.  Is  not  to  be- 
treated  as  a  l^lslatlve  enactment  after  it  has. 
been  accepted  by  the  parties,  but  as  a  volun- 
tary contract,  which,  like  any  other  contract,, 
derives  Its  force  and  efficacy  from  the  mhi- 
sent  of  the  parties.  As  stated  by  the  court  ioi 
Reed  V.  Washington  Ins.  Co.,  138  Mass.  572^ 
with  reference  to  the  standard  policy  then 
prescribed  by  their  statute :  "It  Is  their  con- 
tract As  such,  it  does  not  derive  the  plain- 
tiff of  his  action  and  bis  trial  by  Jury,  It  Is- 
not  to  be  presumed  that  the  Leglsiatare  In- 
t«ided,  by  prescribing  the  fomk  of  contract,, 
and  proUbltlng  any  other,  to  give  It  effect  la 
depriving  a  party  of  rights^  which*  as  a  con-^ 
tract,  It  would  not  have." 

The  ta.ct  therefore  tliat  the-  legislature  put- 
forward  the  Maine  Standard  policy  as  a  form- 
for  a  contract  to  be  executed  by  the  parties, 
affords  no  reason  for  giving-  to- the  arbitra- 
tion clause  any  different  eenstmctloii  fronk 
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tbat  heretofore  given  tbe  courts  to  all  sim- 
ilar contracts  made  without  l^slatlve  sanc- 
tion. It  has  been  seen  that,  unlike  the  form 
consfdered  In  Reed  t.  Washington  Ins.  Co., 
supra,  the  arbitration  clause  in  the  Maine 
policy  contains  an  express  provision  that  the 
award  of  the  referees  "shall  be  conclusive 
and  final  upon  the  parties  as  to  the  amount 
of  loss  or  damage,  and  such  reference,  unless 
waived  by  the  parties,  shall  be  a  condition 
precedent  to  any  right  of  action  •  •  ♦  to 
recover  for  such  loss." 

It  win  be  noticed  that  In  the  judicial  treat- 
ment of  this  subject  In  all  the  cases  cited  and 
to  be  found  relating  to  It,  every  allusion  to  a 
submission  to  ascertain  the  "amount  of  loss 
or  damage"  has  uniformly  been  understood  to 
signify  a  proceeding  to  appraise  and  estimate 
the  damage  to  tbe  property  described,  but  not 
to  embrace  the  question  of  ownership  or  any 
-other  matter  whicb  goes  to  the  root  of  the 
cause  of  action.  Stephenson  v.  Insurance  Co., 
M  Me.  SO ;  Bangor  Savings  Bank  v.  Insurance 
Co.,  85  Me.  68,  26  Atl.  »91,  20  L.  R.  A.  650. 
35  Am.  St  Rep.  341.  There  is  no  reason  to 
suppose  that  It  was  In  the  contemplation  of 
the  parties  or  of  the  Legislature  that  any  oth- 
*r  or  different  effect  was  to  be  given  to  those 
words  In  the  Maine  policy.  All  of  the  otber 
terms  of  the  policy  and  of  the  statutes  relat- 
ing to  the  subject  are  entirely  consistent  with 
this  construction  of  the  language  of  the  ar- 
bitration clause  In  each  of  the  policies  In  suit 
There  Is  nothing  In  any  of  the  provisions  of 
the  policy  prescribed  or  of  any  of  the  statutes 
relating  to  It  which  indicates  In  the  slightest 
degree  any  purpose  or  desire  to  change  the 
established  doctrine  of  the  courts  In  regard 
to  the  distinction  above  stated  between  valid 
and  invalid  agreements  for  arbitration  In  this 
class  of  contracts. 

The  case  of  Cassldy  r.  Royal  Exchange  As- 
surance Co..  99  Me.  399.  59  Atl.  549,  differs 
toto  coelo  from  the  case  at  bar,  and  la  not 
an  authority  for  the  defendant's  contention. 
The  matter  which  was  there  deemed  to  be 
within  the  Jurisdiction  of  the  referees  did  not 
go  to  the  cause  of  action,  but  to  the  amount 
of  damages,  and  the  only  question  of  fact  for 
the  determination  of  tbe  referees  was  wheth- 
er certain  piles  of  lumber  were  within  100 
feet  of  each  otber. 

Furthermore  the  rule  claimed  by  the  de- 
fendant would  not  be  a,  wise  or  beneficent 
one  In  Its  practical  operation.  The  settlement 
of  questions  of  title  to  real  and  personal  prop- 
erty often  involves  the  duty  of  examining  a 
complex  state  of  facts  and  Important  and  dlf- 
flcult  questions  of  law,  a  duty  which  those 
not  educated  to  the  law  would  be  wholly  In- 
competent to  perform ;  and  yet  It  Is  a  mat- 
ter of  common  knowledge  that  In  a  great 
majority  of  references  under  tbe  arbitration 
clause  of  Insurance  policies,  the  referees  are 
not  selected  from  the  legal  profession,  for  the 
reason  that  tta^  are  required  to  perform  the 


functions  of  simple  appraisers  and  not  of  gen- 
eral arbitrators.  Under  the  terms  of  the 
Maine  policy  neither  of  the  three  persons 
named  for  referees  by  each  of  the  parties  la 
required  to  be  learned  in  the  law. 
Exceptions  OTerruled. 


O'OBADY  et  al.  T.  UNITED  STATES  INDE- 
PENDENT TELEPHONE  OO. 
(Onirt  of  Brxon  and  .^rpeals  of  New  JetMj. 
Maxch  1.  1800.) 

L  CORPOBATIONS  (|  814*)— I1I80I.VBKOT— PD- 
BONS    EnTTTLED    TO    MAINTAIIT    ACTIOB  — 

Stockuoldebs. 

The  holder  of  a  "voting  tmet*'  certificate 
Is  the  beneficial  owner  of  the  stock  represented 
by  it  in  the  hands  of  the  "voting  trustees."  Be- 
ing the  beneficial  owner,  he  is  a  stockholder 
within  the  meaning  of  section  65  of  the  cor- 
poration act  (Laws  1896,  p.  298,  c.  185).  and  it 
entitled  Institute  tbe  proceedings  provided 
by  that  section  for  the  winding  up  of  an  insgl- 
vent  corporation. 

[Ed.  Note.— For  other  cases,  see  Oorporationa, 
Dec.  Dig.  §  614.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6667-6«60 ;  vol.  8,  p.  7804.J 

2.  COBFOBATIONa  (5  616*)— INSOI-VENCT— PlB- 

BONs  Entitled  to  Maintain  Action  — 

Cbeditobs. 

The  trustee,  under  a  mortgage  aveu  by  a 
corporation  to  secure  the  payment  oi  bonds  it- 
sued  by  it,  who  foiecloees  the  mortgage  and  re- 
covers a  decree  for  deficiency  agaiast  the  corpo- 
ration, holds  such  decree  for  the  benefit  of  tbe 
bondholders.  The  bondholder,  being  the  bene- 
ficial owners  oC  the  decree,  aie  credftors  of  the 
corporation  within  the  meaning  of  tbe  section 
above  mentioned,  and  are  any  of  them  entitled 
to  file  a  hill  under  that  section  for  the  purpose 
of  having  the  corporation  decreed  to  be  iosul- 
vent,  and  for  the  appointment  of  a  receiver. 

[IDd.  Note.— For  other  cases,  see  Corporation^ 
Dec.  Dig.  {  616.*] 

(Syllabus  by  tbe  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  James  M.  E.  O'Grady  and  others 
against  the  United  States  Indepoident  Tde- 
pfaone  Company.  Decree  for  complainants, 
and  defendant  appeals.  Affirmed. 

Llndabury,  Depue  &  Faulks,  for  appellant 
Pitney,  Hardin  &  Skinner,  for  respondents. 

GUMMERB,  C.  J.  The  appeal  In  this  case 
is  taken  from  a  decree  of  the  Court  of  *  liii-:- 
cery  adjudging  tbe  United  States  Independ- 
ent Telephone  Company  to  be  insolvent  and 
appointing  a  receiver  to  wind  it  up.  The 
bill  of  complaint  was  filed  by  O'Grady  on 
behalf  of  himself  and  of  all  <.tber  stockhold- 
ers and  creditors  of  the  defendai  t  company 
who  should  come  in  and  contribute  to  the 
expense  of  the  suit  He  alleged  in  his  bill 
as  the  basis  of  his  right  to  maintain  tbe  suit 
that  he  was  the  owner  of  112  shares  of  the 
capital  stock  of  the  company,  and  of  2S  of 
Its  mortgage  bonds  of  the  par  value  of  f  1.- 
000  each.    The  other  complainants,  Julia 
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Dlefraidoif  and  Lewis  W.  Miller,  were 
mltted  to  Intervene  upon  showlog  that  they 
were  the  holders  of  certain  other  of  the 
mortgage  bonda  of  the  defendant  company. 

The  prooft  taken  at  the  hearing  disclosed 
that  all  of  the  stock  of  the  company,  tffi  soon 
as  It  was  iBsned,  was  tamed  orer  to  certain 
**TotIng  tnwteea,"  who,  by  the  terms  of 
their  trust,  were  to  hold  it  ontU  Octobor, 
1912,  and  that  these  tnutees  issued  to  each 
of  the  beneficial  owners  ot  sacta  stock  what 
is  called  a  voting  trust  catlflcate»  the  ma- 
terial part  of  which  is  as  follows:  'Tliis  is 
to  certl^  that  on  the  1st  day  of  October, 

1912,    will  be  entitled  to  receive  a 

certiflcate,  or  certiflcatea,  for    fully 

paid  Aares  of  $100  each  of  the  common 
stock  of  the  United  States  Ind^ndent  Tel- 
ephone Co^,  a  corporation  organised  midw 
the  laws  at  the  State  of  New  Jersey,  and  In 
the  meantime  to  receive  payments  equal  to 
the  dividoid^  if  any,  collected  by  the  under^ 
signed  voting  tnutees,  upon  a  like  manner 
of  such  shares  of  cenmum  stock  standing  In 
their  names;  and  until  the  1st  day  ot  Octo- 
ber, 191%  the  voting  trustees  shall  possess 
and  be  mtltled  to  exercise  all  rl^ts  of  ev* 
ery  name  and  nature.  Including  the  right  to 
vote  in  respect  of  any  and  all  such  stock; 
it  being  expressly  stipulatod  that  no  voting 
right  ijtasaes  to  the  holder  thereof  by  or  un- 
der this  certiflcate,  or  by  or  under  any  agree- 
ment express  or  implied."  It  further  ap- 
peared that  O'Orady  held  no  certiflcate  of 
stock,  but  was  the  owner  of  voting  trust  cer- 
tificates ^titling  blm  to  receive  from  the 
voting  trustees  a  certiflcate  for  112  shares 
of  the  common  stock  of  the  company  on  the 
Ist  day  of  October.  1912.  In  addition  It 
was  in  evidence  that  the  mortgage  which 
-was  issued  to  secure  the  payment  of  Ae 
bonda  held  by  the  complainants  had  been 
foreclosed  by  the  trustee  named  therein  for 
default  In  the  payments  provided  thoreby, 
that  the  foreclosore  sale  failed  to  produce 
■nffident  moneys  to  satisfy  the  mortgage 
debt,  and  that  a  decree  for  deficiency  bad 
been  entered  against  the  defendant  company 
for  a  sum  amountli^  to  more  than  $10,000,- 
OOO. 

The  insolvency  of  the  company  Is  not  de- 
nied by  the  appellant  The  single  ground 
upon  which  the  appeal  is  rested  is  that  the 
decree  is  erroneous  "for  that  none  of  the 
complalnante  In  said  case  are  either  stock- 
boldera  or  creditors  of  the  appellant,  or  oth- 
erwise entitled  to  the  relief  attempted  to  be 
granted  by  said  decree."  The  summary  pro- 
ceeding provided  by  the  sixty-flfth  section 
of  the  corporation  act  (Laws  1896.  p.  298, 
c.  186)  for  the  winding  up  of  an  insolvent 
corporation  can  he  instituted  only  by  the 
stockholders  or  the  creditors  of  the  com- 
pany. Consequmtly,  if  the  appellant  Is 
right  in  ite  assertion,  this  suit  must  fall. 
The  only  one  of  the  respondents  who  claims 
a  status  as  a  stockholder  is  O'Orady,  who, 
71 A^-^ 


as  has  been  stated,  is  the  holder,  not  of  a 
certificate  of  stock,  but  of  a  "voting  tms^' 
certificate.  The  questlMi,  therefore,  to  be 
determined  Is  whether  the  owner  of  a  TOt- 
ing  trust  certiflcate  is  a  stockholder  within 
the  meaning  of  die  stetutory  ihtovIsIw  Just 
referred  to.  In  the  case  of  Hoopee  v.  Basic 
Co.,  69  N.  J.  Bo.  679,  61  Atl.  979,  s.  c.  on 
api>eal.  65  Atl.  1118,  it  was  held  that  a  per- 
son to  whom  a  certiflcate  of  stock  had  been 
issued,  and  who  a^iaired  as  the  owner 
Haswt  on  the  company's  books,  was  not  a 
stockholder  within  the  meaning  ot  this  pro- 
vision, when  the  whole  bra^clal  interest  in 
the  stock  was  vested  In  another  parson;  and 
In  the  case  <tf  Beinhardt  T.  Interstate  T^e- 
phone  Co.,  1  Bnch.  70^  it  was  hdd  that  a 
person  In  whom  the  whole  beneflclal  Interest 
in  the  stock  was  vested  was  entitled  to 
maintain  a  bill  to  have  the  company  dedared 
Insolvent,  notwithstanding  that  the  stodc 
certiflcate  had  been  issued  to  and  was  h^ 
by  another  party.  Although,  the  Beinhardt 
Otase  did  not  come  to  this  court,  the  deci- 
sion is  the  corollary  of  the  Hoopee  Case. 
The  right  of  O'Orady,  therefor^  to  malntahn 
this  ,  suit,  depends  upon  whether  he  Is^  in 
equity,  the  owner  ot  the  stock  represented 
by  the  "voting  trust"  certificate  which  he 
holds.  That  he  la  such  owner  seems  to  vti 
to  be  plain.  The  legal  ttUe  to  it  la  lodged 
in  so-called  voting  trustees.  Their  very  des- 
ignation shows  that  they  hold  it,  not  In  their 
own  right,  but  for  those  for  whose  benefit 
the  trust  was  created,  viz.,  their  cestuls  que 
trust,  and  these  persona  are  conclusively  des- 
ignated by  the  trust  certificates  issued  by 
the  votiug  trustees.  All  the  rights  and  pow- 
ers conferred  by  the  voting  trust  agreement, 
all  the  duties  required  to  be  performed  un- 
der it,  aro  conferred  and  Imposed  solely  for 
the  benefit  of  those  who  created  the  trust 
and  their  assigns;  to  other  words,  the  orig- 
inal stockholders  and  those  who  now  stand 
in  their  shoes.  The  voting  trustees  hare  no 
interest  In  the  stock  beyond  what  la  necee- 
sary  to  enable  them  to  execute  their  trust 
The  beneficial  owners  of  the  stock  are  the 
persons  who  hold  the  certificates  issued  by 
the  voting  trustees,  and  those  persons  are 
the  stockholders  who  are  entitled  to  main- 
tain the  suit  provided  by  the  aizty-ntoth  sec- 
tion of  the  corporation  act 

It  Is  contended  before  us  by  counsel  for 
the  appellant  that  the  effect  of  the  provision 
contatoed  to  the  trust  certiflcate  hdd  by 
O'Grady  (and  which  is  also  embodied  to  the 
trust  agreement),  that  during  the  term  of 
that  agreement  "the  vottog  trustees  shall 
possess  and  be  entitled  to  exercise  all  rlghte 
of  every  name  and  natore,  toduding  the 
right  to  vote  In  respect  of  any  and  all  of 
such  stock,"  is  to  transfer  from  the  stock- 
holdon  to  the  vottog  trustees  the  CTdlusive 
right  to  tostltute  proceedings  tar  the  winding 
up  of  the  corporation  In  case  it  should  be- 
come insolvent.  But  whether  the  provlston 
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recited  should  be  constnied  to  har*  so  broad 
a  scop^  In  Tlev  of  the  fiict  that  the  trust 
agreement  contemplates  that  the  corporation 
will  be  a  going  concern  at  the  aid  of  the 
period  coT^ed  by  that  agreemmt,  and 
whethw,  if  the  stockholdm  Intended  to 
transfer  such  right  to  the  voting  trustees, 
the  power  to  do  so  existed  in  them,  are 
questions  which  we  do  not  find  it  necessary 
to  determine,  for  the  reason  ttiat  they  are 
not  raised  the  appeal.  The  sole  ground 
assigned  in  the  petition  of  aiqteal  tar  re- 
versing the  decree  is  that  the  respondents 
are  neither  stockholdCTS  nor  creditors.  Hav- 
ing determined  that  0*Grady  Is  a  stockhold- 
er, that  ground  of  appeal  falls. 

For  the  same  reasons  which  have  led  us 
to  the  contusion  that  O'Grady  is  a  stock- 
holder of  the  appellant  corporation,  we  con- 
clude that  be  and  his  fellow  respondents 
are  among  Its  creditors.  The  trustee  of  the 
mortgage  bondhold^  has  recovered  a  defi- 
ciency judgment  against  the  company  for  a 
large  amount  He  holds  It,  not  for  his  own 
benefit,  but  for  tbe  benefit  of  those  whose 
trustee  he  Is.  They  (the  mortgage  bondhold- 
ers) are  In  equity  the  owners  of  this  Judg- 
ment They  are  the  real  creditors,  and  as 
such  are  entitled  to  file  a  bill  in  this  case 
for  the  purpose  of  having  the  appellant  de- 
creed to  be  insolvent. 

The  question  brought  forward  at  the  argu- 
ment on  behalf  of  the  appellant  whether  the 
bondholders  of  the  company  are  prohibited 
by  the  terms  of  the  mortgage  which  was 
given  to  secure  the  payment  of  their  bonds, 
from  bringing  suit  to  procure  the  appoint- 
ment of  a  receiver  In  ease  of  Insolvency,  la 
not  raised  by  the  petition  of  appeal,  and  1b 
therefore  not  before  us  for  consideration. 

The  decree  under  review  must  be  affirmed. 


BUSH     HARRISON  GRANITE  CO. 

(Supreme  Court  of  VennonL  Washington. 
Feb.  16,  1009.) 

COSPOBATIONB  (|  667*)  —  INSOLVKNOT— SET- 
OFF. 

An  Inaolvent  granite  company.  In  which  de- 
fendant was  a  stockholder,  had  manufactured 
granite  monuments  for  defendant  under  a  con- 
tract reciniring  the  latter  to  pay  on  completion 
and  delivery.  The  Insolvent  being  unaple  to 
complete  work  fant  enough  to  seasonably  pay  Its 
granite  cutters,  defendant  had  advanced  money 
to  the  insolvent  on  estimates  of  the  coat  of  the 
woric  done  daring  the  previous  month.  A  receiv- 
er having  been  applied  for,  defendant  sent  the 
Insolvent  manager  $2,S0O  as  an  advancement  on 
condition  that  the  money  should  not  be  paid 
over  to  the  Inaolvent  except  on  an  order  from 
the  court  The  manager  turned  over  this  monej 
to  a  referee  in  a  pending  suit,  without  condition 
and  without  authority,  and  he  paid  it  to  a  re- 
ceiver thereafter  appointed.  Held,  that  defend- 
ant was  entitled  to  set  off  such  amount  against 
its  liability  for  work  completed  for  defendant 
by  the  receiver. 

IBd.  Note.— For  other  cases,  see  Corporations, 
Ilic.  Dig.  I  5e7.«] 


Exertions  from  Chanc«7  Oonrt,  Wash- 
ington County;  Alfred  A.  Hall,  Chancellor. 

Action  by  H.  K.  Bash,  as  receiver  of  the 
Frodncen*  Granite  Company,  against  tiie 
Harrison  Granite  Company.  The  action  was 
ta  general  assumpsit  Defendant  pleaded  gen- 
eral Issue,  paymmt,  accnrd  and  satlstection, 
and  offset  A  receiver  was  appointed,  on 
whose  report  plaintiff  was  awarded  Jndff- 
ment  In  the  snm  of  9S,om6i,  wlUi  Interest 
and  costs,  from  which  defcm^nt  brings  ex- 
ceptlona  Rernsed.  Judgment  tor  defend- 
ant 

Argued  before  ROWBLL,  a  and  MUN- 
SON,  WATSON,  and  HASEDTON,  JJ. 

Richard  A.  Hoar,  for  plaintiff.  H.  C- 
Smith  and  John  W.  Gordon,  for  defendant 

HASELTON,  J.  The  Produeera*  Granite 
Company  was  a  Vermont  corporation.  In  a 
chancery  proceeding  brought  to  the  Septem- 
ber term,  1896,  in  Wadiington  county,  tbe 
plaintiff  was  on  the  4th  day  of  November. 
1895,  duly  appointed  its  receiver.  Noranber 
8,  1896.  the  receiver  qualified  and  took  pos- 
session of  Its  property.  By  the  order  of 
appointment  the  receiver  was  authoiiied  to 
employ  labor  and  furnish  material  for  the 
completion  of  unfinished  work,  and  for  the 
fulflllment  of  subsisting  contracts.  This  suit 
was  brought  against  the  Harrison  Granite 
Company  to  recover  for  liabilities  accmLng  to 
the  plaintiff  from  the  defendant  from  the 
time  when  the  receiver  took  possesion  and 
was  specially  authorized  by  the  court  of 
chancery.  Tbe  action  Is  general  assumpsit- 
The  defendant  pleaded  the  general  Issue,  pay- 
ment, and  ofhet  Tbe  case  was  heard  upon 
a  referee's  substituted  report  and  a  supple- 
mental report  and  the  plalntUTs  exception!! 
to  such  reports.  Judgment  was  rendered  for 
the  plaintiff  for  $1,797.23,  with  Interest  there- 
on from  August  6,  1896,  and  coeta  of  snit 
The  defendant  excepted. 

Prior  to  November  6, 18^,  the  firm  of  J.  £. 
Harrison  A  Sons  of  Michigan  was  a  dealer 
In  Barre  granite,  and  had  done  businera  with 
the  Producers'  Granite  Company,  of  which 
It  was  one  of  the  principal  stoCkholdetu.  The 
other  principal  stockholder  was  the  Empire 
Granite  Company,  a  Vermont  corporation. 
On  said  6th  d!ay  of  November,  1895,  tbe  Har- 
rison Granite  Company  was  Incorporated  un- 
der the  laws  of  the  state  of  Michigan,  and 
two  days  thereafter  was  organized,  became 
the  owner  of  all  the  property  of  said  firm  of 
Harrison  A  Sons,  and  succeeded  to  Its  busi- 
ness. The  referee  finds:  "That  both  the 
plaintiff  and  the  defendant  nudastood  that 
the  defendant  was  tbe  owner  of  the  propoly, 
accounts,  contracts,  and  assets  of  J.  SL  Har- 
rison &  Sons,  and  that  the  plaintiff  accepted 
and  treated  the  defendant  as  such  owner 
and  transacted  all  business  with  and  in  the 
name  of  the  defendant  whether  such  busi- 
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nesa  pertained  to  the  accounts  and  contracts 
prior  or  Bubseqnent  to  tbe  recelverahlp  or 
not"  The  Producers'  Granite  Oompany  had 
done  business  with  J.  H  Harrison  ft  Sons  un- 
der a  contract,  which  was,  In  substance,  that 
the  former  should  manufacture  sach  monu- 
ments as  the  latter  should  order  on  the  terms 
that  the  latter  should  furnish  tbe  stock  and 
pay  the  former  the  amount  of  the  stone  cut- 
ters' wages,  and  86  per  cent,  thereof  In  ad- 
dition, and  a  price  named  for  polishing.  The 
35  per  cent  was  treated  as  profit,  although 
expenses  of  management  and  some  inciden- 
tal costs  were  to  come  out  of  It  All  work 
was  to  be  paid  for  upon  completion  and  de- 
Ilrery.  Damages  for  defective  work  were  to 
fall  upon  the  Producers'  Granite  Company. 
Loss  from  defective  stone  was  to  be  borne 
by  Harrison  &  Sons.  The  Producers'  Granite 
Company  had  the  same  contract  with  the 
Empire  Granite  Company  before  mentioned. 

But  the  capital  of  the  Producers'  Company 
was  in  its  plant  It  was  obliged  to  pay  tbe 
wages  of  Its  workmen  monthly,  and  it  did 
not  complete  work  fast  enough  to  secure 
enough  money  from  Its  customers,  under  the 
terms  of  Its  contracts,  to  enable  it  seasonably 
to  pay  the  granite  cutters;  and  so  It  came 
about  that  without  any  change  of  contract 
each  of  the  pnrchaslng  concemB  from  month 
to  montli  adTanoed  to  the  Producers'  Com- 
pany snch  sum  of  money  as  the  manager  of 
the  latter  company  estimated  to  be  the  cost 
of  the  woA  for  the  prerloug  month  done 
on  Jobs  in  process  of  completion  vaSet  the 
contract  with  snch  purchasing  company.  In 
the  summer  of  1895  the  Produces'  Company 
"voted  to  go  into  liquidation."  but  did  noth- 
ing In  pnrauance  of  such  Tote.  However,  the 
IQmplre  Granite  Company  brought  a  petltloo 
to  the  court  of  chancery  at  the  September 
term,  189S.  praying  for  the  app(^ntnient  of 
«  recover  for  ttw  Producers*  Company,  and 
it  was  in  this  proceeding  that  tbe  plaintiff 
was  appointed  as  bereinbefwe  stated.  In 
Octobw,  1866,  so  woA  was  done  hy  tbe 
Frodncraa*  Company  for  the  Umpire  Com- 
pany, the  petitioner  in  the  cSumeery  cas& 
Near  the  md  of  that  month  the  manager  of 
the  Producers*  Oon^ny,  Fxed  B.  Mndgett 
estimftted  the  coat  of  work,  for  llie  month, 
on  joXm  fM  Harriaott  A  Sons,  at  and 
sent  his  estlniate  to  tiiat  oompany.  HarrlBon 
■&  Sons  therenpon  sent  to  Fred  B.  Mndgett. 
manager,  a  draft  for  12.800^  payable  to  bia 
order,  and  therewith  sent  a  letter-dated  Oo- 
tober  2S,  1886.  which  reads  as  >  foUows: 
**Dear  Sir :  Anawering  yours  of  the  2Bth  we 
Inclose  draft  to  flie  order  of  prodnoers*  Onui- 
Ite  Company,  9%800.  Before  naliv  this  mem- 
•ej  ft»r  pay  nil  or.  any  othor  purpose,  please 
see  a  letter  of  to-day  from  H.  Ol  Smith  or 
Watts.  Bean  ft  Smith,  to  John  W.  Gordon, 
«t  BanCb  Ten  will  notice  that  It  Is  our  wish 
that  W»  money  be  paid  over  to  the  Prodnc- 
«rtf  Granite  Company  only  on  an  rader  from 
ttae  flonrt.  In  order  to  protect  oursdves  nn- 
■der  tbe  present  tanked  oondltion  of  affairs." 


Under  their  contract  nothing  was  due  from 
Harrison  ft  Sons  to  the  Producers'  Company 
at  the  time  this  draft  was  sent  and  later, 
when  the  receiver  was  appointed,  and.  as 
the  referee  flnds,  a  dutrge  was  made  against 
Harrison  ft  Sons,  or  the  defendant  of 
$5,100.19  for  unfinished  and  undelivered  pieces 
of  work,  a  sum  not  due,  the  balance  then  and 
thus  shown  against  Harrison  ft  Sons,  or  the 
defendant  was  only  980a4&  At  the  time  the 
draft  for  $2,800  was  sent  the  chancery  pro- 
ceeding brought  by  tbe  Empire  Company  was 
pending,  and  Harrison  ft  Sons  anticipated  the 
appointment  of  a  receiver  for  the  Producers' 
Company.  The  facta  make  It  clear  what  was 
meant  by  the  notice.  In  tbe  letter,  that  the 
money  was  to  be  paid  over  only  on  an  order 
of  court  for  the  fprotectlon  <tf  the  soiders 
thereof.  They  did  not  wish  to  advance  mon- 
ey and  receive  therefor  simply  a  credit  from 
a  corporaUon  about  to  go  into  the  hands  of 
a  receiver.  Mr.  Mndgett  the  referee  finds, 
had  no  authority  other  than  the  letter  to 
turn  over  the  draft  He.  In  fact  kept  the 
draft  until  November  8,  1895,  the  day  on 
which  the  receiver  qualified.  On  that  day  he 
sent  the  draft  to  the  plaintiff,  tt^ether  with 
the  following  letter :  "Dear  Sir :  I  have  been 
advised  and  know  for  a  fact  that  yon  have 
been  appointed  and  have  qualified  as  receiver 
of  the  Producers'  Granite  Company  of  Barre, 
Vt  Recognizing  you  as  receiver,  I  hereby 
relinquish  my  position  a%  man^Eer  of  the 
said  company,  also  all  books,  papers,  moneys, 
etc..  meauli^  to  torn  over  to  you  all  the 
business  of  tbe  company  heretofore  held  and 
conducted  by  me  as  manager  and  to  answer 
no  further  responsibilities.  I  inclose  you 
herewith  New  York  draft  drawn  by  3.  E. 
Harrison  ft  Sons  payable  to  Producers'  Gran- 
ite Company  for  fi2,800,  to  meet  October,  1895, 
pay  roll,  which  was  dne  to  be  paid  Nov«nber 
6th."  Mr.  Mndgett  had  no  anthoritr  to  limit 
tiie  use  of  tbe  money  as  he  attempted  to  do, 
but  could  pay  it  over  only  to  ^ectuate  the 
pnrposo  expressed  by  Harrison  A  Stms  In 
their  letter  to  him.  Hba  referee  flnds  tb&t  at 
the  time  Mr.  Mu^tt  turned  tiie  draft  over 
to  the  plaintiff  ttie  defoidan^  tbe  Harrison 
Granite  Company,  had  beoome  ite  owner,  and 
the  referee  further  flnds  **tliat  Uie  $2,800  wu 
paid  to  the  receiver  I7  Uie  defendant  and 
should  be  charged  to  bim  for  woric  that  he 
took  over  from  the  Producers'  Granite  Com< 
pany  and  comjdeted  and  shipped  to  the  de- 
fmdant" 

If  these  findings  Invcdve  condnslons  of  law, 
the  cottdu^ons  stand,  tot  IhV  are  condn- 
slouB  of  law  which  Hie  court  Itself  draws 
from  an -the  facte  found  by  the  referee.  The 
defendant  in  Several  letters  to  the  receiver 
inslated  thiit  tbe  latter  get  an  ordw  from  the 
court  of  tibancery  authorising  him  to  issne  a 
certificate  diowlng  the  natn^  at  the  defend- 
ant's dalm  for  the  $2,800.  In  Maieb,  1896, 
the  recover  Issued  a  certificate  or  receipt 
which  faced  both  ways  and  ms  mlBleading. 
The  plaintiff  In  bis  brief  diaracterlsea  this 


Digitized  by  Google 


1044  71  ATLANTIC  BBPOBTBB.  (Vt 


paper  u  fnradaleiit  cm  Its  face,  and  tbe  de- 
fendantB  brief  ^eaba  of  Its  false  pretenses 
and  inlastatementB.  Since  tbe  plaintiff  wbo 
gare  tbla  receipt  and  tbe  defendant  wbo  re- 
celred  it  are  so  well  agreed  as  to  Its  dubious 
and  derlons  diaracter,  we  do  not  recite  It 
It  Is  mentioned  here  because  of  a  reference 
to  It  In  tbe  findings  of  tbe  trial  court 

Tbe  contracts  of  the  Prodacers'  Company 
with  Harrison  &  Sons,  Incomplete  In  respect 
to  flnlfltalng  or  d^very  when  tbe  recelTer 
was  appointed,  were  completed  by  the  re- 
ceiver, and  new  Jobs  were  d<me  by  the  re- 
ceiver for  Qie  Harrlstm  Granite  Company 
under  tbe  sauui  contract  terms  as  bad  sub- 
sisted between  the  Producers'  Company  and 
HarrlsiBi  A  Stnis.  The  old  contracts  were 
treated  by  the  receiver  as  made  with  tbe  Har- 
rison Oranlte  G(Hupany.  The  result  et  tbe 
dealings  <a  tbe  receiver  with  tbe  Hsrrlscm 
Granite  Company  was  that  the  receiver  had 
charges  against  the  Harrison  Company  which 
were  allowed  by  the  referee,  to  the  amount 
of  and  that  tbe  credito  to  tbe 

Harrison  Company  admitted  by  Uie  recover 
on  bearing  and  the  additional  credit  of 
12,800^  irtilcb  should  have  been  allowed,  more 
flian  oQualed  the  debit  side  of  tbe  receiver's 
account  with  tbe  defmdant  The  defoidant 
does  not  claim  that  bis  plea  in  offset  Is  so 
drawn  as  to  amount  to  a  declaration  In  offset 
under  which  the  defendant  can  recover  any 
balance  due  him.  *  O^ierefOre  we  do  not  con- 
sider certain  other  dabns  at  tbe  defendant 
against  t^e  receiver.  Some  Items  of  claimed 
offset  against  the  Producers'  Company  were 
presented  to  tbe  court  of  chancery  In  the  re- 
ceivership proceedings  in  pursuance  of  an 
order  of  court  that  tbe  creditors  of  the  Pro- 
ducers' Company  should  file  their  claims 
against  It  by  a  day  named.  In  tbe  proceed- 
ings last  referred  to  no  final  action  has  been 
taken.  However,  the  dalm  for  the  Item  of 
12300,  which  has  been  considered,  was  not 
presented  to  the  coiurt  of  chancery  In  such 
proceedings,  but  appears  always  to  have  been 
regarded  by  tbe  defendant  as  a  charge  against 
the  receiver  on  account  of  Its  dealings  with 
him,  whl<^  have  been  herein  reviewed. 

Judgment  reversed,  and  Jndgmeat  for  tbe 
defendant  to  recover  ite  costs. 


STATE  V.  BOSTON  ft  M.  B.  B. 

(Supreme  Conrt  of  Vemumt    Orleans.  Feb. 
27,  190».) 

1.  RAZIAOADS    (I    228«)— OPBEATIOir  — PXTE- 
HISnillG  AOOOmiODATIONS  AND  FACILITIEa. 
Lawi  1906,  p.  188.  No.  124,  }  1,  provides 
that  every  railroad  companr  in  the  state  shall 

5 rant  every  person  or  concern  operating  a  pab- 
c  telephone  line  bavins  600  subscribers  equal 
and  reaaon^le  termi  for  connection  with  the 
depots  and  offices  such  railroad  compan;. 
Held,  that  a  mere  refasal  of  a  railroad  compan; 
on  request  of  the  telephone  company  to  place  an 
instrnment  In  its  station,  and  grant  to  it  tbe 


"same  terms  and  ctmdltlons**  or  "the  same  and 
equal  arrangements  or  facilities"  as  it  had 
granted  anotbn  telephone  otnivany,  does  not 
show  a  vii^tion  of  the  act 

[Eld.  Note.^For  other  cases,  see  Bailroadi^ 
Dec  Dig.  1  22S.*] 

2.  OONSHTUTIOKAI.   IiAW    (|  46*)— BSTZEW— 

Questions  to  bb  DnmaHEn— Cowarriru- 

TIOKAUTT  OF  AOT. 

Ccmstitutional  questions  presented  on  re- 
view will  not  be  passed  on  unless  it  is  neoessai; 
to  a  final  determinatioo  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Constitntioa- 
al  Law,  Cent  Dig.  H  43-45 ;  Dec  Dig.  |  46.*1 

Exceptions  from  Orleans  County  Court; 
George  M.  Powers,  Judge. 

The  Boston  ft  Maine  Railroad  was  con- 
victed of  refusing  a  telephone  company  a 
right  to  place  an  instrument  in  one  of  Its 
stetions  with  the  same  privileges  it  bad 
granted  another  company  in  violation  of 
law,  and  brings  exceptions.  Bevereed. 

Argued  before  ROWBLti,  C  J.,  and  MUN- 
BON,  WATSON,  and  HASBI/TON,  JJ. 

Clarke  C.  Fltts.  Atty.  Oen.,  and  B.  A.  Cook, 
State's  Atty.,  for  the  Stete.  Wm.  B.  C 
Stickney  and  Young  &  Young,  for  defendant 

WATSON,  J.  Tbe  respondent  Is  Informed 
against  tor  an  alleged  vUdatUm  ot  Act  No. 
124,  p.  138,  Laws  ld06»  section  1  of  which 
reads:  "Bvery  railroad  cmporatlon  doing 
business  In  this  stete  shall  grant  to  eray 
person,  firm.  Joint  stock  company  or  corpora- 
tion operating  a  public  tdepbone  line  In  tbs 
Stete  and  having  at  least  five  bandred  tele- 
pbcme  connectlMis,  equal  and  renaouable 
terms,  arrangements  and  facilities  for  the 
InsteUatlon  of  tdephone  Instrumrate  on  tbe 
lines,  or  connected  with  the  telephone  sys- 
tem sach  x»erson.  Arm,  Joint  stock  com- 
pany or  corp<H«tion,  in  all  depots,  atetion 
bouses  or  offices  of  such  ralliDad  corpocatlcn 
In  the  stete."  By  seethm  2  a  nflroad  corpo- 
ration which  violates  the  prorSslons  of  tbe 
preceding  section  shall  be  fined  as  tiiexeln 
Bpecllled.  A  trial  was  had  and  flw  facts 
found     the  court 

It  Is  found  that  on  Mardi  26,  1907.  and 
for  a  long  time  previona  thereto,  the  re- 
spondent bad  granted  and  did  grant  to  the 
New  Bngland  Telephone  ft  Telegraph  Com- 
pany arrangemento  and  facilities  f or  tbe  ta>- 
etallatlon  of  a  tetophone  taistmraent  of  thst 
company  at  and  in  the  depot  and  station 
bouse  of  the  respondent  at  Barttm  TmnMng, 
this  stete.  It  Is  not  alleged  nor  is  it  found, 
however,  that  ttm  Yermont  Pei^ie^  Tde- 
phone  Coms/iKaj  requested  flw  reqKmdent  to 
grant  nor  flut  the  respondent  ew  refused 
to  grant,  to  that  company  equal  and  reason- 
able terms,  arrangements,  and  faculties  for 
the  InstallatlMi  ot  a  tid^^(me  Instnunent 
at  and  In  tbe  same  iepot  and  station  house. 
Tbe  relative  situation  of  the  Vermont  Peo- 
ple's Telephone  Company  to  the  requndrat 
at  Barton  Landing  may  be  substantially  dls- 
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similar  to  that  of  the  New  England  Tele- 
phone ft  Telegraph  Company  In  the  number 
of  BubBcribera  and  the  size  of  the  territory 
covered  by  them;  In  advantages  and  dlBad- 
Tantages,  conTenlences,  and  InconTeolencea, 
consequent  on  the  Installation  of  one  of  Its 
telephone  Instruments  In  the  depot  and  sta- 
tion house  at  that  place.  Beasonable  and 
equal  terms  for  one  are  not  necessarUy  rea- 
sonable and  equal  terms  for  the  other,  for 
they  can  be  so  only  when  the  conditions  are 
substantially  the  same.  Therefore  the  re- 
fusal by  the  respondent  on  request  of  the 
Vermont  People's  TelephMie  Company  to 
grant  to  It  the  "same  terms  and  conditions," 
or  "the  same  and  equal  arrangements  and 
facilities,"  as  It  (respwdent)  had  granted  to 
the  other  telephone  company  named,  was  no 
violation  of  the  statute.  Nor  was  the  re- 
fusal to  make  or  submit  any  terms  upon 
which  It  (respondent)  would  permit  such 
Installation  and  connection  to  be  made  by  the 
Vermont  People's  Telephone  Company  an 
offense.  This  refusal  was  In  response  to  a 
demanded  right  to  Install  and  connect  such 
telephone  histrument  "all  under  the  same 
terms  and  conditions  as  the"  other  named 
telephone  company  theretofore  had  and  did 
then  have  an  instrument  there  Installed  and 
connected.  To  that  demand  such  a  refusal 
Is  not  wltbhi  the  statute. 

Constitutional  questions  were  presented, 
but  since  the  case  Is  otherwise  finally  dis- 
posed of  the  general  rule  applies  that  such 
questions-  will  not  be  passed  upon  unless  It 
Is  necessary  to  the  final  determlnatlcm  of 
the  case.  Blancbard  t.  Olty  of  Barre.  77  Vt 
420.  60  Atl.  m 

Judgment  reversed,  and  respondent  dis- 
charged. 


RANN  T.  TWITCHSLL. 
(Supreme  Ckinrt  of  Vermont  Orleans.  Feb.  18, 

1.  Phtbiciaits  ahd  Surgeons  (J  14*)^abb 
Rejqutbed— Specialists. 

where  defendant  for  12  years  preceding  the 
trial  had  been  a  specialist,  and  a  regularly  ap- 
pointed ophthalmatist  of  an  im;)ortant  hospital 
which  advertised  him  as  a  specialist,  the  degree 
of  care  which  he  was  required  to  exercise  in 
maldnK  a  diagnosis  of  and  treating  plaintiff's 
injured  eye,  when  plaintiff  '^aa  taken  to  him 
for  each,  treatment  becauae  he  was  a  specialist, 
was  snch  as  is  ordinarily  possessed  by  those  who 
devote  siieclal  study  and  attention  to  a  particu- 
lar organ,  its  diagnosis  and  treatment. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §|  21,  26;  Dec.  Dig. 

i  14.*] 

2.  Phtsiciaits  akd  Subqeons  (S  18*)— Mal- 
PBAoncE-— Specialists— Question  fob  Jubt. 

^aiutiff  was  injured  by  a  flying  fragment 
of  a  railroad  torpedo,  striking  him  under  the 
Inner  comer  of  the  eye.  The  unver  Ud  was  cut 
off  so  that  It  bung  down  over  the  cheek,  dis- 
closing a  wound  under  the  eyeball  into  the 
socket.  Plaintiff  was  taken  to  a  physician,  who 
treated  the  injury  for  a  week,  when  he  became 


convinced  that  there  wis  a  foreign  substance 
in  the  eye  or  soi^t  *i>d  sent  plaintiff  to  de- 
fendant, an  eye  specialist.  Defendant  made  no 
elfort  to  learn  anything  further  of  the  history 
of  the  case,  beyond  an  extsmal  examination, 
though  whether  there  was  a  foreign  body  In  the 
eye  could  be  safely  discovered  by  the  use  of  a 
probe.  Defendent  gave  the  eye  attention  for  a 
few  days  and  then  sent  plaintiff  home,  assutiog 
him  there  was  nothing  in  the  eye,  which,  how 
ever,  grew  steadily  worse,  until  plaintiff's  orig" 
inal  physician  operated  on  it  and  removed  a 
piece  of  tin  nearly  an  inch  long  and  a  half  inch 
wide,  which  was  buried  in  the  tissues.  Held, 
that  defendant  could  not  be  said  as  matter  of 
law  to  have  exenased  the  care  requiied  at  him 
as  a  specialist  in  diagnosing  and  treating  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  i  41;  Dec  Dig.  1 18.*] 

Exceptions  from  Orleans  County  Court; 
John  H.  Watson,  Judge. 

Action  on  the  case  by  Harold  Rann,  by  his 
next  friend,  against  M.  C.  Twitchell,  for  mal- 
practice. A  verdict  was  ordered  for  defend- 
ant, and  plaintiff  brings  exceptions.  Revers- 
ed and  remanded. 

Argued  before  BOWELL,  C  J.,  and  TY- 
LER, MUNSON,  HASEim>N.  POWERS, 
and  MILES,  JJ. 

Cook  &  Williams,  for  plaintiff.  Young  ft 
Young  and  A.  O.  Whlttemore,  tox  defendant 

POWERS,  J.  The  plaintiff,  a  robust  boy 
of  13  years,  found  a  railroad  torpedo  near 
his  house  in  Derby.  He  laid  It  on  a  plank 
and  throw  a  stone  upon  it  and  exploded  It 
whereupon  a  dying  fragment  struck  him  un- 
der the  inner  comer  of  the  right  eye,  causing 
the  Injury  concerned  In  this  action.  This  was 
April  19,  1905.  The  cut  made  In  the  lower 
lid  of  the  eye  was  approximately  an  Inch 
long,  and  at  the  upper  eud  next  to  the  iimer 
comer  of  the  eye  the  lid  was  cut  off  so  tliat 
It  hung  down  over  the  cheek,  disclosing  a 
wound  under  the  eyeball  Into  the  sodcet  of  the 
eye!  Ttie  boy  was  at  once  taken  to  Dr. 
Qalnes  of  Newport  who  took  medical  charge 
of  the  case  and  treated  the  injury  for  about 
a  week.  In  the  meantime  Dr.  Gaines  became 
convinced  that  there  was  a  foreign  substance 
lodged  in  the  eye  or  socket  and  being  uncer- 
tain whether  or  not  or  how  far  the  eye  Itself 
might  be  Involved,  and  not  feeling  compe- 
tent to  operate  on  the  eye  In  these  circum- 
stances, he  advised  the  employment  of  an  eye 
specialist.  I^e  boy  was  taken  to  Sherbrooke 
for  the  purpose  of  consulting  an  expert,  but 
the  latter  was  away,  so  he  could  not  be  seen. 
After  his  return  to  Derby,  and  on  April  25th, 
Dr.  Gaines  and  Dr.  Luud,  who  had  been  call- 
ed In  to  assist,  and  who  agreed  with  Dr. 
Gaines  that  there  was  a  foreign  substance  in 
the  eye,  made  preparations  to  operate  for  its 
removal.  When  it  came  to  the  point  of  begin- 
ning the  operation,  Dr.  Gaines  telephoned  the 
defendant  that  the  plaintiff  had  been  injured 
by  an  explosion,  and  that  some  foreign  sub- 
stance had  entered  the  orbit  of  the  ^e,  and 
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that  he  did  not  feel  competent  to  ranore  it, 
and  he  arranged  with  the  d^endant  to  send 
the  plahitlff  to  him  for  treatment  The  plaln- 
tUf  waa  thereupon  taken  to  the  aiaty  Fletch- 
er Hospital  at  BnrllnKton,  where  the  defend* 
ant  ondertook  the  treatment  of  the  casa  He 
made  no  ^ort  to  learn  anything  further  of 
the  history  of  the  case  or  Its  prior  treatment 
He  did  not  attempt  to  determine  by  probe  or 
otherwise  whether  or  not  there  was  In-  fiact 
ft  foreign  body  lodged  In  the  eye  or  Its  orbit- 
beyond  an  external  examination  more  or  lees 
cursory  In  (Character,  according  to  the  erl- 
dence-4hongh  it  Is  plain  that  the  use  of  a 
probe  would  have  easily  and  safely  discov- 
ered the  presraice  of  Uie  piece  of  tin  which 
was  afterwards  removed.  He  gave  the  eye 
attention  for  a  few  days,  and  thai  wat  the 
plaintiff  home,  assuring  him  that  there  was 
Tu>thlng  in  the  eye,  and  with  instructions  to 
Dr.  Oalnes  as  to  its  subsequent  treatment 
The  eye  grew  steadily  worse  until  July  18th, 
whoi  Dr.  Gaines  operated  upon  It  and  remov- 
ed from  the  orbit  a  piece  of  tin  nearly  an 
Inch  long  and  about  one-half  inch  wide,  which 
was  bulled  In  the  tissue  to  such  a  depth  that 
Its  nearest  point  was  about  a  quarter  of  an 
Inch  from  the  surface.  The  action  la  case 
for  malpractice.  It  was  originally  brot^ht 
against  the  defendant  and  the  Mary  Fletcher 
Hospital  Jointly,  but  during  the  pr<«re88  of 
the  trial,  at  the  plalntifTs  request,  the  court 
ordered  a  verdict  for  the  hospital,  and  the 
trial  proceeded  against  the  defendant  alone. 
At  the  dose  of  the  plaintiff's  evidence  the 
comrt  ordoed  a  verdict  for  the  defendant 
The  propriety  of  this  action  of  tiie  court  is 
the  only  question  presented. 

At  the  outset  of  the  discussion  the  parties 
disagree  as  to  the  rule  which  Is  to  be  applied 
to  this  defendant  to  test  the  sufficiency  of  his 
diagnosis  and  treatment  of  tliis  Injury.  The 
plaintiff  claims  that  the  evldoice  Is  such  that 
the  defendant  must  be  Judged  as  a  spectallBt, 
while  the  defendant  insists  that  there  Is  no 
evidence  to  warrant  the  apitflcatlon  of  any- 
thing but  the  rule  governing  general  practi- 
tioners. We  quite  agree  with  the  court  below 
that  this  defendant  must  be  Judged  in  this 
case  by  the  more  exacting  rule  which  applies 
to  spedallBts.  Most  of  the  evidence  on  this 
subject  comes  from  the  defendant  himself. 
From  him  we  learn  that  he  Is  a  physician 
and  surgeon,  and  for  the  12  years  preceding 
the  trial  he  has  berai  a  specialist  In  the  medi- 
cal and  surgical  treatment  of  the  eye,  practi- 
cing at  Burlington.  As  early  as  1902  he  was 
regularly  appointed  ophthalmatlst  of  the  Mary 
Fletcher  Hospital,  and  then  presumed  that 
he  would  be  and  later  knew  that  he  was  so 
named  in  a  certain  pamphlet  issued  bj  the 
Hospital  that  year.  At  the  time  here  Involv- 
ed, he  had  charge  of  the  care,  ear,  and  throat 
department  of  that  institution.  He  says  that 
the  term  "ophthalmatlst"  means  an  eye  spe- 
cialist; one  who  does  everything  that  Is  re- 
quired for  the  e^,  medical  or  surgical.  True, 
he  Bays  the  term  does  not  imply  any  special 


Skill  in  such  matters,  but  in  this  statement 
Dr.  Twitch^  is  too  modest  His  13  years  of 
specialised  pz«ctice^  his  sdectlon  hy  an  Instt 
tutlon  of  tiie  high  standing  of  tiie  Blary 
Fletcher  Hospital  to  take  diaqce  oC  Oie  very 
important  Apartment  named,  imjOy  special 
skill  in  flie  lines  speclfled.  U<neoTer,  tlie 
very  drenmstances  In  whldti  he  waa  em^aj- 
ed  in  this  case  unmlstakaUy  show  that  It 
was  the  apedal  AUl  that  he  was  understood 
to  have  in  the  snzglcal  treatmmt  of  the  eye 
which  alone  induced  the  plaintiff  to  seA  bis 
aid.  and  It  is  perfectly  idain  that  ttie  defend- 
ant so  understood  it  when  Dr.  Gaines  made 
the  arrangement  with  him  to  treat  this  In- 
Jury.  So  we  must  test  his  professional  con- 
duct In  this  matter,  not  by  the  standard  ap- 
plicable to  general  practitlonexB— the  oft-cited 
and  recently  approvod  rule  of  Hathom  v. 
Blchmond,  48  Vt  G57-- but  1^  the  stricter  rule 
applicable  to  specialists.  Wheth^  or  not  tbls 
is  determinative  of  the  case  we  do  not  say. 

One  who  ta(dds  himself  out  as  a  qwdaUst  is 
the  treatment  of  a  cortoln  organ,  injury,  or 
disease,  is  bound  to  bring  to  the  aid  of  one 
so  empli^li^  him  that  degree  of  skill  and 
knowledge  which  Is  ordinarily  possessed  tqr 
those  who  devote  special  study  ukd  at^tira 
to  that  particular  organ.  Injury,  at  dlsfiasf. 
Its  diagnosis  and  its  treatment,  in  the  same 
general  locality,  having  regard  to  tba  state  of 
sd«itIAc  knowledge  at  the  tlm&  5  ^niomp. 
Neg.  f  6714;  Feeney  v.  SpahUng,  89  Mei  Ul, 
33  AtU  1027;  Baker  v.  HancoA,  29  Ind.  Ark 
456,  68  N.  R  823,  64  N.  O.  88;  note  to  Gillette 
T.  Tucker  (Ohio)  OS  Am.  8t  at  page  064. 
The  duty  of  exercising  this  degree  of  skill 
attached  to  this  defendant  at  the  time  of  his 
employment  and  Is  the  measure  of  his  reqion- 
slblUty  to  the  diagnosis  of  the  case  to  deter- 
mine the  nature  and  etmdltlon  of  the  injury, 
ns  well  as  the  propra  treatment  to  be  applied. 
Thomp.  Neg.  S  6717;  Ely  v.  Wilbur,  49  N.  J. 
Law.  685.  10  Atl.  368,  441.  60  Am.  Rep.  66& 
He  is  not  to  be  Judged  by  the  resalt  nor  is 
he  to  be  held  liable  for  an  error  of  Judgmoit 
His  n^llgence  is  to  be  determined  refer 
mce  to  the  pertinent  fiicts  existing  at  the 
time  of  his  examination  and  treatment,  of 
which  be  knew,  or  In  the  exercise  of  doe  care 
should  have  known.  It  may  consist  In  a  fail- 
ure to  apply  the  proper  r^edy  upon  s  correct 
determination  of  existing  physiclal  conditions, 
or  It  may  precede  that  and  result  from  a 
tallure  properly  to  Inform  himself  of  ttiese 
conditions.  If  the  latter,  then  it  most  appear 
that  he  had  a  reasonable  opportunity  for  ex- 
aminatlon,  and  that  the  true  physldal  condi- 
tions were  so  apparent  that  they  conld  have 
been  ascertained  by  the  exerdse  of  the  re- 
quired degree  of  care  and  skill,  for,  if  a  deter- 
mlttatl(m  of  these  physical  fiicts  resolves  It- 
self into  a  questitm  of  Judgment  merdy,  he 
cannot  be  held  liable  tor  his  error.  Manser 
V.  CoUlns.  68  Kan.  20a  70  Pac.  6S1;  Lang- 
ford  V.  J(mes,  IS  Or.  307.  22  Pac  1004;  Stal- 
och  V.  Holm,  100  Minn.  276,  111  N.  W.  204,  9 
L.  B.  A  (N.  S.)  712. 
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Tested  by  this  rule,  the  erldence  tended  to 
show  that  the  defendant's  conduct  did  not 
measure  up  to  Its  requirements.  He  had  a 
fair  chance  to  examine  the  eye,  and,  with  the 
Indications  of  the  presence  of  the  piece  of  tin 
BO  strong  as  the  testimony  of  Dr.  Gaines 
tends  to  show,  it  cannot  be  said  as  a  matter 
of  law  that  the  defendant  In  bis  preliminary 
examination  to  ascertain  the  essential  data 
upon  which  to  predicate  a  professional  opin- 
ion met  the  requirements  of  the  rule  above 
stated.  The  testimony  tended  to  show  that 
he  did  not,  and  the  question  should  have  been 
submitted  to  the  Jury,  for  the  evidence  sbows 
that  the  tin  ought  to  have  been  removed  at 
the  earliest  possible  moment. 

Judgment  reversed,  and  cause  remanded. 


In  r«  HAYB8*  BSTATEL 

(SopTune  Ooort  of  Vermont.  Orange.  Feb.  2D, 

1909.) 

EXBCDTOiu  AND  Adkiiiisibatobb  (8  238*)— 
Gums— COlOnSSIOinEBB'  RXPtaT-PETITION 

TO  Vacate. 

A  petition  to  vacate  the  report  of  commia- 
BioneES  of  an  eatate  alleged  that  the  admlnlatra- 
tor  had  agreed  .to  keep  the  petitioner  informed 
as  to  the  progress  made  in  the  settlement  of  the 
estate,  and  that  he  was  led  to  believe  that  no 
debts  existed  against  it  other  than  those  of  the 
last  Bickoesa  and  burial,  hut  that  a  claim  had 
been  allowed  in  favor  of  the  administrator  which 
the  petitioner  believed  was  fraudulent  and  of 
wbicn  he  did  not  learn  until  long  after  the  com- 
missioners' report  had  been  accepted  by  the  pro- 
bate court,  and  the  time  to  appeal  had  expired. 
The  petition,  however,  did  not  allege  the  date 
of  decedent's  death  nor  of  the  appointment  of 
the  adminUtrator,  nor  whether  the  estate  bad 
been  folly  administered.  Held,  that  the  petition 
wag  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrator^  Cent  Dig.  i  818;  Dee.  Dig. 
I  238.*] 

BxceptloiiB  from  Orange  Connty  Conrt; 
Eleazer  Ia  Watermui,  Judge. 

Judicial  settlement  of  the  estate  of  Bllza- 
beth  A.  Hayes,  deceased,  In  whldi  William 
G.  Greenlaw,  husband  of  fbe  decedent's  heir 
at  law,  petltiimed  to  have  the  r^rt  of  the 
commiBBloners  vacated.  A  petition  was  grant- 
ed by  the  probate  court  from  which  an  ai>- 
peal  was  taken  to  the  connty  court,  and  there 
held  on  a  motion  to  dismiss  the  petition.  Mo- 
tion was  oTermled  pro  forma,  and  defendant 
brings  exceptions.  Judgment  reversed,  and 
petition  dismissed  without  prejudice. 

Argued  before  BOWEXJi,  G.  J.,  and  MUN- 
SON,  WATSON,  HASBIiTON,  and  POWERS, 
JJ. 

N.  L.  Boyden  and  E.  W.  Smith,  for  peti- 
tioner. BTarcb  If.  Wilson,  for  defendant 

WATSON,  J.  The  motion  to  dismiss  la 
based  upon  several  grounds,  but  we  consider 
only  the  one  that  nothing  alleged  In  the  pe- 
tition sbows  cause  for  the  relief  sought  The 
motion  shoDld  bare  been  granted.  Neither 


the  date  of  E}IIzabetb  A.  Hayes'  death  nor 
the  time  of  the  appointment  of  the  adminis- 
trator on  her  estate,  nor  whether  the  estate 
had  been  fully  administered  upon  or  otber- 
wlse,  is  alleged.  It  Is  alleged,  however,  that 
the  admlnlstrater  agreed  to  keep  the  petition- 
er Informed  as  to  the  progress  made  in  the 
settlement  of  the  estate ;  that,  upon  Informa- 
tion given  by  tbe  administrator,  the  petition- 
er was  led  to  believe  that  no  debts  existed 
against  tbe  estate  other  than  those  of  tbe 
last  sickness  and  burial,  and  it  would  seem 
from  further  statements  In  tbe  petition  that 
some  claim  believed  by  the  petitioner  to  be 
fraudulent  was  allowed  by  the  commissioners 
against  the  estate  in  favor  of  the  administra- 
tor, of  which  claim  and  allowance  the  peti- 
tioner did  not  learn  until  long  after  tbe  re- 
iwrt  of  the  commissioners  was  filed  and  ac- 
cepted by  the  probate  court,  and  long  after 
tbe  time  for  taking  an  appeal  therefrom  bad 
expired,  but  the  allegations  In  this  respect 
are  not  suffidently  definite  nor  full  enough  to 
warrant  any  expression  upon  the  merits  of 
the  case. 

Judgment  reversed,  petition  dismissed,  with 
costs,  but  without  prejudice,  to  be  certified 
to  the  probate  court. 


FRENCH  V.  MIIXBB. 

(Supreme  Court  of  Vermont.   Brattleboro.  Feb. 
20,  1909.) 

Afpkai.  and  Erbos  (J  1068*)— Habmless  Ea- 

BOB— iNBTBUCnOIVS. 

^e  error.  If  any.  In  instmctions  as  to  the 
damages  recoverable  on  a  finding  of  conversion 
of  property  by  defendant,  is  harmless  where  tbe 
jury  founa  that  there  was  no  conversion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4228;  Dec.  Dig.  }  1068."] 

Exceptions  from  Windham  County  Court; 
George  M.  Powers,  Judge. 

Action  by  Watson  S.  French  against  Viola 
Miller.  Defendant  had  Judgment,  and  plain- 
tUf  brings  exceptions.  Affirmed. 

Chase  &  Daley,  for  plaintiff.  Herbert  O. 
and  Frank  XL  Barber,  for  defendant 

ROWELL,  C.  J.  This  is  trover  for  a  pair 
of  stags,  which  tbe  plaintiff  owned  subject  to 
a  mortgage  and  an  agister's  lien.  Tbe  de- 
fendant denied  a  conversion  and  controvert- 
ed the  value  of  the  stags.  The  court  charg- 
ed that,  if  tbere  was  no  conversion,  the 
plaintiff  could  not  recover;  but  If  there  was 
that  be  was  entitled  to  nominal  damages, 
and  to  as  much  more  as  tbe  value  of  the 
stags  exceeded  tbe  amount  of  tbe  Hens.  Tbe 
Jury  returned  a  verdict  for  the  defendant, 
which  necessarily  means  that  It  did  not  find 
a  conversion.  Tbe  plaintiff  claims  that  he 
was  the  general  owner  of  the  stags  and 
therefore  was  entitled  to  recover.  If  at  all, 
their  full  value,  regardless  of  the  llena,  and 
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thit  It  voa  ^rror  to  cbarge  otherwise  and 
prejudicial  to  talm.  Bat,  If  oror,  It  oonkt 
not  liave  been  prejudicial  to  lilm,  for  it  did 
not  touch  tbe  question  ot  conversion,  which 
was  found  against  him. 
Judgment  affirmed. 


PBTTIT  T.  JAMESTOWN  ft  T.  B.  00. 

(Supreme  Conrt  of  Feniuvlvania.   Jan.  4, 
1909>) 

1.  AdJOININQ  LaNDOWREBS  (I  S*)— LJ.1XBAX 

SnpposT. 

riirht  of  an  owner  to  lateral  suMKWt  Is 
an  incident  to  tbe  land  attached  to  and  passes 
with  the  soil. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent.  Dig.  {  7 ;  Dec.  Dig.  i  3.*] 

2.  Adjoining  Landownebb  <l  8*)— Lateral 
BuFPOBT— Damages. 

A  landowner  conveyed  a  strip  of  land  pass- 
ing  through  his  tract  to  an  individual  described 
as  trustee.  The  land  was  Jitarticnlarly  described 
by  reference  to  the  surrey  of  a  railroad,  and  the 
deed  reserved  a  railroad  crossing  over  tbe  strip 
with  tbe  right  to  lay  pipes  under  It.  There- 
after tbe  Btnp  was  conveyed  to  a  railroad  com- 
pany. Held,  that  in  tbe  absence  of  any  Drovir 
slon  in  tbe  deed  to  tbe  trustee  obligating  him  to 
build  a  railroad,  and  in  tbe  absence  of  any  re- 
lease of  damages,  if  the  company  in  constructing 
Its  road  causes  adjoining  land  to  fall,  it  Is  liable 
in  damages  to  the  owners. 

[Ed.  Note.— For  ottier  cases,  see  Adjoining 
Landowners,  Cent.  Dig.  H  7-10;  Dec.  Dig. 
S  3.*] 

Appeal  from  Court  of  Common  Pleas. 
Venango  Coqnty. 

Action  by  Joseph  Pettit  against  tbe  James- 
town &  Franklin  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

Argued  before  MITCHELL^  G.  J.,  and 
FETLT^  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Robert  F.  Glenn  and  Peter  M.  Speer,  for 
appellant.  A.  B.  Osmer,  J.  H.  Osmer,  and 
N.  F.  Osmer,  for  appdlee. 

HBSTBEZAT,  J.  This  is  an  action  of 
trespass  brought  by  the  plaintiff  to  recover 
damages  from  tbe  defendant  for  injuries 
which  he  alleges  he  sustained  by  reason  of 
the  removal  of  the  lateral  support  from  bis 
land.  The  court  directed  a  verdict  for  the 
defendant  and,  judgment  having  been  en- 
tered tbere<m,  the  plalntlft  has  taken  this 
appeal. 

In  the  year  1005  the  estate  of  S.  P.  McCal- 
mont,  deceased,  was  the  owner  of  several 
tracts  of  land  In  Venango  county,  one  of 
which  lay  along  the  Allegheny  river  and  con- 
tained about  135  acres.  By  deed  dated  Jan- 
uary 23,  1905,  McOalmont's  executors  con- 
veyed In  fee  simple  to  F.  J.  Jerome,  trustee, 
a  part  of  this  tract,  being  a  strip  adjoining 
and  extending  along  the  Allegheny  river 
about  190  rods,  and  containing  1S.S  acres. 


Tlie  land  cmreyed  wu  partlcniarly  OeBetfb- 
ed  by  reference  to  the  location  survey  of  the 
defendanl^B  railroad.  Id  the  description  a 
refer«ice  is  made  to  a  map  attached  to  flw 
deed  tm  a  fnrtha  desi^j^lim  ot  tiie  pran- 
ises  conveyed.  BesKvations  were  made  of 
the  oil  and  gaa,  a  railroad  cros^g  over  tbe 
premises  conveyed,  and  the  right  to  lay  pipes 
and  oil  Itnes  under  the  railroad.  By  deed, 
dated  November  28,  1905,  Joome  conveyed 
the  aaxoA  land  to  fbe  Jamestown  ft  Frank- 
lin Ballroad  Company,  the  defendant  In  this 
action,  which  prior  thereto  had  located  a 
railroad  over  It  After  the  sale  to  Jennne. 
UcCSalimmt^s-  emcntors  sold  the  realdne  of 
the  tract  of  wbldi  the  Jerome  land  was  a 
part  to  Joseph  Pettit,  tiie  plaintllC.  and  con- 
veyed it  to  him  in  fee  by  deed  dated  Febro* 
ary  10.  lD06u  Subsequent  to  this  pnndiase 
by  Pettit,  the  defendant  company  cosistnict- 
ed  the  railroad  upon  tbe  strip  ta  land  wlii<^ 
It  had  acquired  from  Jeroma  Tbe  plaintiff 
alleges,  as  bis  cause  of  action,  tbat  In  the 
constroction  of  the  road  the  defendant  "re- 
moved or  caused  to  be  removed  the  lateral 
support  of  plalntUTs  land  lying  and  bdng 
on  the  side  of  the  hill  adjacent  to  defend- 
ant's proposed  line  of  rallroad'to  siudi  an  ex- 
tent, and  in  such  a  manuw  tbat  tbe  surface 
of  the  earth  on  said  hillside  cracked  or  opm- 
ed,  and  slid  down  the  hill,  carrying  with  It 
derricks,  machinery,  and  other  appliances 
placed  tltaetm  by  plaintiff,  and  used  by  liira 
iu  tbe  production  of  oil  therefrom,  and  de- 
stroying the  oil  w^  thereon  and  ttie  fix- 
tures and  fittings  therein.*'  It  seems  that 
the  strip  of  land  purchased  by  Jerome  and 
now  held  by  tbe  defendant  company  lay 
along  a  steep  hillside  extending  from  the 
Allegheny  river  above  and  beyond  tbe  de- 
fendant's premises,  and  that  outside  of  the 
defendant's  land  the  plaintiff  was  operating 
extensively  for  oil  and  bad  put  down  several 
wells.  In  tbe  construction  of  the  railroad. 
It  was  necessary  to  make  several  deep  cuts 
and  excavations  In  the  premises,  and  tbe 
plaintiff  claims  that  In  doing  so  the  defend- 
ant caused  tbe  hillside,  a  part  of  his  land, 
to  slip  and  slide  down  tbe  bill  towards  the 
river  and  carry  with  It  his  oil  wells  and  oth- 
er proper^. 

There  Is  no  allegation  of  fraud,  accident, 
or  mistake  in  tbe  execution  ot  delivery  of 
tbe  deed  by  McCalmont's  executors  to  Je- 
rome, nor  is  it  claimed  that  It  does  not  ex- 
press the  agreement  of  the  parties  relative 
to  tbe  land  conveyed.  Mo  attempt  has  been 
made  by  either  party  to  reform  it  so  as  to 
make  it  express  a  different  intention  or  a 
different  purpose.  It  must,  therefore,  be 
taken  to  be  tbe  contract  of  the  parties,  and 
as  such  it  must  speak  for  itself  and  deter- 
mine their  rights.  Hence  tbe  single  ques- 
tion In  the  case  Is  whether  tbe  title  acquired 
by  tbe  Jerome  deed  justifies  the  d^endant 
company  in  digging  and  excavating  on  lt» 
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own  premiBes  In  constractlng  Its  road  bo 
near  to  tbe  plaintiff's  land  as  to  remore  the 
lateral  enpport,  and  thereby  cause  the  plain- 
tiff's land  to  subside  and  fall  Into  the  exca- 
vation. Th<e  trial  Jndge  held  that  It  was  ap- 
parent from  the  erldenge  in  the  case  that 
tbe  strip  of  land  was  pnrcfaased  by  Jerome 
as  trustee  for  the  defendant  company  for 
the  purpose  of  constructing  a  railroad  there- 
on, and  that  the  deed  oonreyed  tbe  premises 
to  Jerome  and  released  the  defendant  com- 
pany from  all  damages,  inclndlng  tbe  with- 
drawal of  lateral  support  occasioned  by  the 
construction  of  the  railroad.  On  this  ground 
the  learned  judge  directed  a  verdict  for  the 
defendant  company.  Tbe  court  below  in  Its 
opinion  refusing  a  new  trial  says:  "If  the 
damages  had  been  assessed  under  the  statute, 
clearly  the  probability  of  the  injury  now 
complained  of  would  liave  been  considered 
and  the  assessment  would  have  covered  it." 
Tbe  theory  of  the  learned  Judge  seemed  to  be 
that  the  premises  were  acquired  by  Jer<Mne 
for  a  right  of  way  of  a  railroad,  that  the 
grantors  knew  this  fact,  and  that  the  deed 
took  the  place  of  condemnation  proceedings. 
In  other  words,  the  learned  Judge  r^arded 
the  deed  by  which  the  premises  were  convey- 
ed to  Jerome  as  vesting  in  the  grantee  the 
same  title  and  relieving  him  from  damages 
to  the  same  extent  as  condemnation  proceed- 
ing Instituted  under  the  statute  by  a  rail- 
road company  for  the  assessment  of  dam- 
ages. In  this  we  think  the  court  was  in 
error. 

The  defendant  company  does  not  claim  to 
occupy  the  strip  of  land  by  virtue  of  the  au- 
thority conferred  by  eminent  domain.  It  un- 
questionably had  the  right  to  enter  upon  and 
condemn  the  strip  of  land  for  the  purposes  of 
Its  railroad.  In  doing  so.  It  had  the  right  to 
appropriate  a  strip  of  land  66  feet  in  width 
and  a  greater  width  at  cuts  and  embank- 
ments for  the  use  of  Its  railroad.  The  statute 
confers  this  power  upon  railroad  companies. 
It  recognizes  the  necessity  In  various  parts 
of  tbe  state  of  deep  cuttings  and  embank- 
ments in  order  to  make  a  proper  location. 
While,  therefore,  the  statute  confines  the  com- 
pany to  a  width  of  66  feet  at  grade  for  Its 
road,  it  confers  authority  to  take  a  greater 
width  where  cuts  or  fills  are  necessary  to 
make  the  statutory  width  at  grade.  While 
this  authority  is  conferred  on  railroad  com- 
panies, the  statute  manifestly  regards  the  ap- 
propriation of  the  extra  width  as  a  "taking" 
under  the  Constitution,  and  requires  due  com- 
pensation to  be  made  for  it  in  the  assessment 
of  damages.  The  general  railroad  act  of 
1849  (P.  L.  79)  Is  broad  in  its  provisions,  and 
confers  on  tbe  railroad  company  the  author- 
ity to  take  the  necessary  land,  not  only  for 
its  roadbed,  but  also  for  Its  depots,  ware- 
boases,  offices,  etc.,  and  "for  any  purpose  nec- 
essary or  useful  In  the  construction,  main- 
tenance or  rqnirs  in  said  railroad."  It  al- 
so confers  authorl^  vpon  tbe  company  *to 


take,  excavate,  and  embank,  make,  grade,  and 
lay  dowh  and  construct  the  road."  But  tbe 
owner  of  the  laud  is  fully  protected  by  tbe 
statute,  which  requires  the  railroad  company 
to  make  "compensation  proper  for  the  dam- 
age done  or  likely  to  be  done  to,  or  sustained 
by  any  sncb  owner,"  and  this  Includes  com- 
poisation  not  only  for  the  strip  of  land  66 
feet  in  width  at  grade  but  for  tbe  additional 
width  tak«i  at  cuts  and  fills.  Any  present 
or  future  injury  which  the  owner  may  sustain 
by  the  construction  of  the  road  must  be  com- 
pensated for  by  the  company.  It  is  not  only 
the  damage  which  presently  results  from  the 
construction  of  the  road,  but  also  that  which 
Is  "likely  to  be  done"  thereby  that  Is  the 
measure  of  the  owner's  compensation  for  the 
injury  done  him.  It  wUl  therefore  be  observ- 
ed that  a  railroad  company,  under  eminent 
domain  proceedings,  may  appropriate  for  its 
use  a  strip  of  land  of  the  statutory  width, 
and  also,  when  necessary,  may  take  a  greater 
width  at  cuts  and  fills,  but  compensation 
must  Indnde  damages  for  the  additional 
ground  taken. 

Is  the  deed  by  which  Jerome  acquired  title 
to  tbe  strip  of  land  from  McGalmont's  exeo 
utors  tbe  equivalent  of  condenmatlon  pro- 
ceedings In  conferring  upon  Jerome  or  bis 
grantee  the  right  to  enter  upon  the  strip  of 
land  and  construct  a  railroad  thereon,  and 
does  the  compeusatlon  named  therein  cover 
the  damages  which  would  be  assessed  In  con* 
demnatlon  proceedings?  A  reference  to  the 
deed  will  answer  this  question  In  the  negative. 
It  Is  an  ordinary  deed  conveying  a  fe&«lmple 
title  to  the  strip  of  land  described  in  It  The 
consideration  theneln  named  Is  the  price  of 
the  land  conveyed  and  not  compensation  for 
damages  resulting  from  the  construction  of 
a  railroad  thereon.  The  purchaser  takes  a 
fee-simple  title  the  same  as  any  Individual  or 
other  purchaser  under  a  similar  deed.  The 
deed  does  not  convey  "a  right  of  way  for  rail- 
road purposes,"  nor  does  It  convey  the  strip 
of  land  for  railroad  purposes.  There  Is  noth- 
ing In  it  disclosing  an  intention  to  convey  the 
laud  for  any  particular  purpose,  or  requiring 
the  grantee  to  use  It  for  any  spedflc  purpose. 
He  acquires  a  fee-simple  title,  and,  so  far  as 
the  grantors  are  concerned,  he  may  convey  It 
to  whomsoever  be  pleases,  or  he  may  make 
any  use  of  it  which  he  may  desire,  so  long 
as  he  does  not  offend  tbe  law.  In  other 
words,  Jerome  acquired  the  title  to  this  strip 
of  land  by  a  conveyance  In  fee-simple,  and  the 
McCalmont  title  in  the  premises  passed  to 
him  absolutely.  As  he  purchased  as  a  trustee, 
he  was  responsUile  only  to  his  cestui  que 
trust  who  might  be  an  Individual  or  a  corpo- 
ration. The  owner  has  tbe  right  to  put  any 
lawful  structure  on  It  or  use  it  for  any  lawful 
purpose  he  sees  fit.  He  may  operate  for  oil 
or  gas,  and  use  it  exclusively  for  that  pur- 
pose. He  may  devote  it  to  manufacturing 
purposes.  If  he  abandon  it,  the  title  will  not 
revest  In  HcCalmonfa  ezecotors,  tbe  grantort. 
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It  la  trne  that  the  property  la  described  by 
reference  to  the  location  aorrey  llAe  oC  a 
railroad.  It  ia  likewise  tme  that  there  Is  a 
reeervatlon  In  the  deed  that  glvea  the  grantor 
a  croulng  over  any  railroad  that  may  be  con- 
structed on  the  premlaea.  and  alao  authorises 
him  to  lay  pipe  lines  under  the  railroad.  But 
the  description  and  reservatlonB  do  not  de- 
prive the  grant  of  Its  fee-shnple  character  or 
compel  the  grantee  to  use  It  for  railroad  pur- 
poses. The  strong  probability  Is  that  the 
land  was  acquired  tax  the  purpose  of  con- 
structing a  raUroad  thereon,  but  there  is  not 
a  single  line  In  the  deed  that  compels  the 
grantee  to  construct  the  road  or  deprives  him 
of  any  r^ht  to  which  a  fee-simple  owner  of 
land  la  entitled.  If,  the  day  after  the  de- 
livery of  the  deed  by  Jerome  to  the  defendant 
company,  the  latter  had  concluded  to  con- 
struct Its  road  on  the  opposite  dde  of  the  Al- 
imony river,  and  not  over  this  land,  It  could 
have  sold  and  conveyed  the  land  In  fee  sim- 
ple and  the  grantee  would  have  taken  the 
title,  subject  to  the  reservations  In  the  Jer- 
ome deed.  It  is  apparent,  therefore,  that 
there  Is  nothing  In  the  deed  to  Jerome  which 
shows  that  the  premises  conveyed  were  to  be 
used  for  railroad  purposes  or  that  compels 
the  grantee  to  apply  them  to  such  purposes. 
Neither  is  there  anything  In  the  deed  that 
shows  that  the  grantors  Intended  or  agreed 
that  the  premises  should  be  used  for  railroad 
purposes,  or  that  they  received  any  compen- 
sation for  damages  which  would  result  to  the 
residue  of  the  farm  from  the  construction  of 
a  railroad  on  the  strip  of  land  acquired  by 
the  grant  Their  conveyance  being  a  fee-sim- 
ple title,  the  property  passed  from  them,  and 
the  purpose  for  which  It  was  acquired  or  the 
use  to  which  It  might  thereafter  be  put  was 
solely  for  the  determination  of  the  grantee. 
The  defendant  company,  therefore,  holds  the 
premises  In  fee,  subject  only  to  the  reserva- 
tions named  bi  the  McCalmont  deed.  So  far 
as  the  grantors  are  concerned,  It  occupies  the 
same  position  as  an  Individual  who  had  ac- 
quired the  fee-simple  title.  It  has  the  same 
rights  and  Is  subject  to  the  same  duties  and 
obligations  In  the  use  of  the  premises  as  an 
Individual  were  he  occupying  its  place.  In 
the  Jerome  deed  there  Is  no  release  of  dam- 
ages arising  from  the  construction  of  a  rail- 
road over  the  premises  conveyed,  nor  is  there 
a  release  authorizing  the  defendant  with  im- 
punity to  do  any  other  act  on  the  premises 
which  would  unlawfully  Injure  the  residue 
of  the  tract  now  owned  by  the  plaintiff.  If, 
therefore,  an  individual  would  be  liable  for 
damages  for  the  Injury  complained  of  In  this 
action,  the  defendant  company  Is  equally  lia- 
ble and  must  respond  in  damages  for  the  in- 
juries done.  It  Is  settled  law  that  the  own- 
er of  land  Is  entitled  to  have  it  supported  and 
protected  in  Its  natural  condition  by  the  soU 
of  the  adjoining  proprietors.  In  the  case  of 
land,  which  is  fixed  In  Its  place,  each  owner 
has  the  absolute  right  to  have  his  land  re- 


main in  Its  natural  condIti<«»  unaffected  by 
any  act  of  his  ne^hbor,  and.  If  the  neigh- 
bor dlga  iqmn  and  Improves  his  own  land  so 
aa  to  Injure  this  right  he  may  maintain  an 
action  against  blm  without  proof  of  negli- 
gence, dilnmre  v.  Drlscoll,  122  Mass.  199,  23 
Am.  B^.  312.  Nether  of  the  owners  of  ad- 
Jac«it  land  haa  the  rl^t  to  excavate  his  soil 
so  as  to  cause  that  of  his  nelghb(Hr  to  be  loos- 
ened and  fall  into  sudh  excavation.  Washbnin 
on  Eas^nents,  614.  The  right  of  the  owner 
to  lateral  support  of  his  land  is  a  natural 
right  It  Is  not  simply  an  easement,  but  an 
Incident  to  the  land,  a  right  of  prc^rty  nec- 
essarily and  naturally  attached  to  and  pass- 
ing with  the  soil.  Wler's  Appeal,  81*  Pa. 
203;  McOettigan  v.  Potts,  149  Pa.  155.  24  Aa 
198;  McOuIre  v.  Graft  25  X.  J.  Law.  356.  67 
Am.  Dec.  49;  Farrand  v.  Marshall.  19  Barb. 
(N.  Y.)  380.  There  can  be  no  question  that 
If  an  individual  owned  the  strip  of  land  sold 
to  the  defendant  and  on  which  its  road  was 
constructed,  he  would  be  liable  for  the  with- 
drawal of  the  lateral  support  to  the  plaintiff  's 
land.  This  is  the  common  law  and  It  obtains 
in  this  as  well  as  In  other  Jnrlsdictlona. 

We  have  examined  our  own  cases  on  the 
subject,  and  none  of  them  supports  the  con- 
tention of  the  defendant  In  the  cases  cited 
by  defendant's  counsel,  with  possibly  one  ex- 
ception to  which  we  will  refer  hereafter, 
there  was  a  release  of  damages  or  something 
equivalent  thereto.  Of  course,  the  owner  of 
land  cannot  claim  damages  for  Injury  done 
by  the  construction  of  a  railroad  on  a  strip 
of  land  which  he  had  sold,  and,  by  the  Instru- 
ment conveying  It,  had  also  released  the  pur- 
chaser from  liability  for  damages  to  the 
residue  of  the  tract  by  reason  of  the  construc- 
tion of  the  railroad.  When  the  deed  convey- 
ing the  premises  sufficiently  discloses  an  In- 
tention not  only  to  pass  the  title  to  the  land, 
but  also  to  release  llie  grantee  from  damages 
by  reason  of  the  construction  of  a  railroad  on 
the  premises  granted,  the  two  purposes  dis- 
closed by  the  deed  must  be  carried  oat,  and 
the  deed  will  not  only  convey  the  title,  but 
will  also  release  the  damages. 

The  recent  case  of  Hendler  v.  Lehigh  Vall^ 
Railroad  Company,  209  Pa.  256,  58  Atl.  486. 
103  Am.  St  Bep.  1005,  was  trespass  against 
the  company  for  taking  sand  outside  of  Its 
right  of  way  which  it  bad  acquired  by  as 
agreement  with  the  owner  of  the  land.  In 
sustaining  a  Judgment  for  the  plaintiff,  this 
court  by  the  present  chief  Justice,  said  (page 
262  of  209  Pa.,  page  488  of  58  Atl.  [103  Am. 
St  Bep.  10051) :  "When,  therefore,  a  railroad 
company  obtains  a  right  of  way,  either  by 
condemnation  or  as  In  this  case  by  an  equiva- 
lent agreement  It  has  the  right  to  use  with- 
out further  compensation  all  the  suitable 
materials,  except  timber,  within  the  lines  of 
Its  survey,  for  construction  of  its  road  through 
the  property  of  the  landowner.  •  •  •  If 
It  la  necessary  to  go  outside  tlie  lines  ot  their 
rl^t  of  way  for  sufficient  width  to  support 
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an  embankment,  tber  do  so,  bnt  miut 
pay  tor  the  additional  land  ocenpled,  and  ao, 
If  It  Is  necenary  to  go  ontslde  tbe  lines  to 
give  the  walls  of  a  cat  tbe  slope  reqolred  to 
prevent  sliding  or  vashlng  down,  th^  may 
do  so  on  paying  for  tbe  additional  matoials 
taken  outside."  North  &  West  Branch  Rail- 
way Company  t.  Swank,  lOS  Pa.  6SS,  Is  relied 
on  by  tbe  defendant  to  snsteln  Its  contention 
that  the  ■company  la  relieved  from  damages 
for  the  InJiirles  cmnplalned  of  in  this  case. 
That  case,  bowerar,  does  not  snstain  the  de* 
foidanf  s  position.  The  contract  was  not  a 
deed  conveying  the  premises  In  fee  simple. 
It  was  an  agreement  ttiat  the  railroad  com- 
pany '*Bhall  have  the  right  of  way  through 
my  land"  for  "the  amount  of  damages"  fixed 
by  an  agreement  between  the  railroad  «nn* 
pany  and  the  owner  of  another  tract  of  land 
through  which  the  road  was  constructed, 
tbat  was  simply  an  agreement  that  the  com- 
pany should  have  "a  right  of  way"  for  tbe 
damages  agreed  upon  by  the  parties.  The 
railroad  company  therefore  got  by  the  agree- 
ment  precisely  what  It  would  have  secured 
under  condemnation  proceedings,  simply  a 
right  of  way,  and  It  paid  therefor  the  amount 
of  damages  fixed  by  the  parties.  Under  the 
agreement,  If  the  railroad  company  had  sub- 
sequently vacated  tbe  premises,  the  land 
would  have  reverted  to  the  owner.  The  dam- 
ages agreed  npon,  of  course,  Included  com- 
pensation for  all  tbe  injuries  done  the  own- 
er by  reason  of  the  taking  of  tbe  land  for 
railroad  purposes  and  the  construction  of  the 
road  thereon.  The  company  could  not  have 
devoted  the  land  to  any  other  purpose  with- 
out forfeiting  It  to  tbe  former  owner.  The 
agreement  simply  took  the  place  of  condemna- 
tion proceedings,  and,  when  It  was  Inter- 
posed as  a  defense  to  the  proceedings  Institut- 
ed by  the  owner  to  have  damages  assessed  for 
the  construction  of  the  road.  It  necessarily 
deprived  bUu  of  the  right  to  recover.  The 
agre^ent  did  not,  as  does  tbe  deed  in  the 
case  in  hand,  convey  a  fee-simple  title  to  the 
land,  but  is  simply  a  release  of  damages,  and 
was  so  regarded  by  this  court  In  Rudolph  v. 
Pennsylvania  Schuylkill  Valley  Railroad  Com- 
pany, 186  Pa.  541,  064,  40  Atl.  1083,  1087,  47 
L.  R.  A.  782,  in  which  we  say:  "In  several 
cases  commencing  with  Railway  Company  v. 
Swank,  105  Pa.  555,  we  have  held  that  a  mere 
release  by  the  owner  of  a  right  of  way  was 
a  bar  to  a  subsequent  action  for  damages  for 
the  construction  and  lawful  operation  of  the 
railroad." 

We  are  of  opinion  that  the  defendant  com- 
pany occupies  tbe  same  position  here  as  an 
individual  owning  property  adjacent  to  the 
plalntlfTs  laud,  that  the  deed  to  Jerome  from 
the  plaintiff's  predecessor  in  title  does  not 
release  the  damages  to  the  resldne  of  the 
land  arising  from  the  construction  of  a  rail- 
road on  the  land  conveyed  to  tbe  company, 
and  tbat  the  company  is  liable  for  any  Injury 


whidi  the  adjacent  property  has  sustained 
by  reason  of  tlu  removal  ot  lateral  support 

TbB  Judgment  la  reversed,  and  a  venire 
facias  de  novo  awarded. 


OHIO  PAIL  CO.  V.  A.  W.  COOK  ft  00. 
(Supreme  Court  of  Pennsylvania.  Jan.  4, 1900.) 

1.  Specific  Pexfoucanck  d  22*)— PuBSoas  as 

AOAIffST  WBOV  PXBV(nHARCI  HAT  BS  Ein- 
FORCED. 

A  lumber  company  sold  uoder  a  written 
agreement  all  tlmt)er  of  a  certain  kind  and  size, 
and  by  a  second  agreement  all  timber  of  a  cer- 
tain kind  without  regard  to  size.  It  thereafter 
verbally  acreed  to  cut  and  haul  tbe  timber  to 
the  purchaser.  Afterwards  the  company  sold 
the  land  to  another  person  with  knowledge  of 
the  original  agreement  and  the  oral  agreement 
Heldt  that  such  purchaser  could  not  be  compell- 
ed to  speciflcaUy  perform  the  act  of  cutting  and 
hauling  tbe  timber. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  |{  51,  52;  Dec  Dig.  { 
22.*] 

2.  Vendob  and  Pttbchaseb  (S  239*)— Rights 
OF  Bora  Fide  Purchases. 

Where  a  lumber  company  sold  by  written 
contract  timber  of  a  certain  kind  and  size,  and 
by  a  second  agreement  all  timber  of  a  certain 
species  without  regard  to  size,  and  thereafter 
sold  the  land  to  one  having  knowledge  of  the 
first  but  not  of  the  second  agreement,  snch  ven- 
dee cannot  tw  enjoined  from  converting  to  his 
own  use  tbe  timbier  on  land  which  the  lumber 
company  had  acquired  after  the  date  of  the 
original  agreement 

[Ed.  Note.— For  other  easea,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  289.*] 

Appeal  from  Court  of  Common  Pleas,  Som- 
erset County. 

Bill  by  the  Ohio  Pall  Cdmpany  against  A. 
W.  Cook  &  Co.  From  a  decree  for  plaintiff, 
defendant  appeals.  Modified. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 

W.  H.  Ruppel,  G.  Z.  Gordon,  and  Cbas.  F. 
Ubl,  Jr.,  for  appellant  J.  A,  Berkey,  Clar* 
ence  L.  Shaver,  and  Wm.  O.  King,  for  ap> 

pellee. 

FELL,  J.  It  is  averred  in  tbe  bill  filed  that 
In  September,  1901.  tbe  Droney  Lumber  Com- 
pany was  the  owner  of  a  large  tract  of  tim- 
ber land,  and  tbat  it  entered  into  a  written 
agreement  with  tbe  plaintiff  for  the  sale  of 
tbe  poplar,  cucumber,  bass,  and  linn  timber 
of  certain  sizes,  and  agreed  to  furnish  cars 
at  convenient  pointn  on  the  line  of  Its  road 
and  haul  the  timber  to  tbe  plaintiff's  mill 
without  charge.  The  plaintiff  was  to  erect 
a  mill  on  the  land  of  the  lumber  company, 
to  follow  its  log  cutters,  cutting  over  only 
such  land  as  they  had  cut  over  each  year, 
and  to  load  and  unload  the  timber.  In  De- 
cember, 1901,  a  second  written  agreement 
was  entered  Into  which  provided  for  tbe 
sale  and  delivery  at  the  plalntUTs  mill  of 


»Vtit  ethsr  MM  iM  Mune  toplo  and  Hcttoa  NUUBBR  la  Dec.  *  Am.  Digs.  UOT  to  date,  A  Reporter  Indexes 

Digitized  by  Google 


1052  71  ATLAimO  BEPOBTER.  (Pa. 


all  the  baBBWOod  without  regard  to  size:  In 
paranance  of  these  agreements,  the  plaintiff 
entered  Into  possession  and  bollt  a  mill  at  a 
cost  of  $10,000,  and  the  contracts  were  car- 
ried out  by  both  parties  until  February,  1906, 
when  the  lumber  company  sold  all  its  inter- 
est in  the  land  and  lumber  to  A.  W.  Cook  ft 
Co..  the  defendant,  who  bought  with  knowl- 
edge of  the  agreements  and  carried  them 
out  until  July,  1906,  since  which  time  It  has 
refused  to  deliver  the  base  wood  or  permit 
the  plaintiff  to  cut  and  take  away  any  tim- 
ber, and  has  cut  and  couTerted  the  same  to 
Its  own  use.  The  prayers  of  the  bill  are  for 
a  decree  restraining  the  defendant  from  con- 
verting the  timber  to  its  own  use,  requiring 
the  carrying  out  of  the  contracts,  and  for  an 
account  for  timber  taken. 

It  was  found  by  the  court  that  soon  after 
operations  had  been  commenced  under  the 
written  agreements  of  September  and  De- 
cember, 1901,  a  supplemental  verbal  agree- 
ment, revocable  at  any  time  by  either  party, 
was  entered  Into  whereby  for  an  increased 
price  the  plaintiff  was  relieved  from  all  work 
in  the  woods  and  all  timber  was  to  be  cut 
and  delivered  by  the  lumber  company;  that 
the  parties  operated  under  this  agreement 
for  four  years  and  up  to  the  time  of  the  sale 
by  the  lumber  company,  and  that  the  agree- 
ment was  carried  out  by  the  defendant  for 
some  months  after  its  purchase ;  that  at  the 
time  of  the  purchase  by  the  defendant  It  had 
actual  knowledge  of  the  first  written  agree- 
ment and  of  the  verbal  agreement,  and  of 
the  possession  and  operations  of  the  plain- 
tiff; but  that  it  had  no  knowledge  of  the 
second  written  a^eement.  and  that  in  the 
conveyance  of  the  land  and  the  sale  of  the 
personal  property  there  was  no  reservation 
of  any  right  in  favor  of  the  plaintiff,  and  that 
the  defendant  had  not  agreed  with  any  one 
to  carry  out  the  contracts  which  the  plain- 
tiff and  the  lumber  company  had  entered  In- 
to. Tlie  decree  enjoins  the  defendant  from 
converting  to  Its  own  use  any  of  the  timber 
mentioned  in  the  written  agreements,  from 
Interfering  with  the  plalntirf  In  the  exercise 
of  rights  conferred  by  these  agreements,  and 
requires  the  defendant  "to  perform  the  cove- 
nants, stipulations  and  conditions  which  the 
Dronej  Lnmbw  Company  liad  agreed  and 


undertaken  to  perform  by  virtue  of  said  con- 
tracts," and  to  pay  such  damages  as  may 
be  establisbed  on  further  hearing. 

The  decree  is  not  limited  in  its  operation 
to  lands  ovmed  by  the  lumber  company  at 
the  time  the  agreements  of  September  and 
December,  1901,  were  made,  but  extrads  to 
all  lands  afterwards  acquired  by  the  com- 
pany and  conveyed  by  It  to  the  defendant. 
The  finding  of  fact  on  whl<di  the  enlargement 
of  the  decree  Is  based  Is  that  it  appeared 
that  some  tracts  were  acquired  by  the  lum- 
ber company  after  it  had  entered  into  the 
contracts  mentioned,  and  it  did  not  appear 
from  the  evidence  what  had  been  cut  over 
at  the  time  of  the  sale  to  the  defendant,  and 
that  the  lumber  company  had  made  no  dis- 
tinction between  t>efOTe  and  after  acquired 
lands  in  delivering  timbra'  to  the  plaintiff. 

The  burden  of  showing  what  lands  were 
included  in  the  contracts  was  on  the  t^ain- 
tiff,  and,  if  as  to  any  tracts  its  proofs  were 
Indefinite  or  unsatisfactory,  it  failed  as  to 
them.  MoreovOT.  the  agreements  relate  only 
to  lands  then  owned  by  the  lumber  company 
and  could  not  t>e  extended  as  against  it  and 
mnch  less  as  against  its  grantee  without 
knowledge  or  notice  to  lands  afterwards  ac- 
quired. The  decree  also  goes  too  far  in  en- 
forcing the  rights  of  the  plaintiff  secured 
against  the  lumber  company  by  the  second 
agreement  and  In  requiring  the  defendant  to 
fumlsb  cars  and  haul  lumber,  as  provided 
by  the  first  Of  the  second  written  agree- 
ment the  defendant  had  no  knowledge.  Tlie 
operations  on  the  land  by  the  plaintiff  wexe 
all  consistent  with  Its  rights  nnder  the  first 
agreement  and  they  were  not  notice  of  the 
existence  of  other  rights  and  gave  rise  to 
no  duty  of  Inquiry.  The  agreement  to  haul 
lumber  was  a  purely  personal  one  by  ttie 
lumba  company,  and  cannot  be  specifically 
enforced  against  the  defendant  The  limit 
of  the  plaintiff's  remei^  in  the  proceeding 
1b  to  have  secured  to  It  the  right  to  cut 
and  remove  the  timber  mentioned  In  the  first 
agreement,  in  accordance  with  the  terms 
thereof,  and  to  an  account  for  timber  bought 
nnder  that  agreement  that  has  been  appro- 
priated by  the  d^endant 

With  this  modification  of  the  decree  It  Is 
affirmed. 
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la  rt  JOHNSTON'S  ESTATE. 

<SupTeme  Oaart  of  PennsrlTania.  Jan.  4,  1909.) 

L  EzECDTOBS  aud  Adhinistb&tou  a  610*) 
— AesioniainB  or  Ebbok— Eaanpnom  to 
AocorRT. 

Exceptions  to  an  «ecntOT^  aoeonnt  mnat 
be  set  forth  In  the  aurignmenta  of  «Tor  la  tiidr 
exact  wOTda. 

[Ed.  NDte.^For  other  eases,  see  Exeentonand 
Administrators,  Dec.  Dif.  {  Sia*] 

2.  EXEODIOBB  AHD  ADXIllXBnULIOaa  Q  KIO*) 

— AaenoiraaEnTS  of  Ebmb. 

Assignments  of  error  on  exceptiMis  to  an 
executor's  account  must  nm  against  the  deczesk 
and  not  the  opinion  of  the  court. 

[Bd.  Notar-For  otter  cases,  see  Sxeeatoa  and 
Administnton,  Dec.  Dig.  S  610.  *J 

AH>eaI  firom  Orpbantf  Omirt,  Indiana 

CoQDty. 

In  the  matter  of  the  estate  of  8.  A.  Jobna- 
ton.  From  a  decree  dlsmlBBlng  exceptloos  to 
acconnt  of  John  B.  Taylor,  Katharine  J.  8iit> 
ton  appeals.  Dismissed. 

Argned  before  MITCHELL,  0.  J.,  and  EL- 
KIN,  FELL,  BROWN,  MESTBBZAT,  POT- 
TEB,  and  STEWART,  JJ. 

Jcha  P.  Blair,  tat  aM>eUant  D.  B.  TaylWf 
for  appellee. 

BBOWN,  J.  a%Ia  appeal  ie  from  the  ao> 
tion  of  the  court  below  In  disposing  of  10  ex- 
ceptions to  the  account  of  John  B.  Taylor, 
administrator  of  the  estate  of  S.  A.  Johnston, 
deceased.  By  these  exceptions  the  appellant 
sought  to  sarchaige  the  accountant  on  cer- 
tain items  with  which  he  had  charged  him- 
self at  their  appraisement  In  the  inventory; 
to  have  credits  disallowed  for  depreciation 
in  the  appraised  value  of  other  Items;  to 
have  him  chained  wltb  more  intraest  than  he 
charged  himself  with;  and  to  reduce  his 
commissions  and  the  fee  charged  by  his  at- 
torney. Five  of  these  exceptions,  among 
them  being  those  relating  to  the  commlBsloDS 
of  the  accountant  and  the  attorney  fee,  were 
dismissed,  and  the  remaining  sustained,  re- 
sol  ting  In  a  decree  surcharging  the  account- 
ant with  $10,907.05.  Oar  examination  of  the 
record  has  satisfied  as  that  all  of  the  excep- 
tions were  properly  disposed  of  and  that  the 
decree  made  was  proper,  bat  our  reasons  for 
reaching  this  conclusion  would  be  out  of 
place,  as  the  decree  bas  not  heea  assigned  as 
error.  If  it  ts  correct,  as  It  must  be  assum- 
ed to  be  in  the  absence  of  an  assignment  that 
It  is  error,  the  reasons  given  by  the  learned 
Judge  In  arriving  at  it  are  unimportant  and 
ours  tOT  snstainlng  it  are  equally  so.  Ful- 
lerton'8  Estate,  146  Pa.  61,  28  Atl.  821.  Tbe 
dismissal  of  no  one  of  the  exceptions  to  the 
account  la  aarigned  as  error.  If  any  one  of 
them  was  emmeously  dismissed.  It  ought  to 
appear  in  its  exact  words  in  the  assignment 
of  error  to  Its  dismissal.  Wright's  Estate, 
ISS  Pa.  64,  2S  Aa  877.  No  such  assignment 
Is  before  ua 

Appeal  dlamlsaed  at  appellant's  costs. 


SCHLEMMER  v.  BUFFALO.  B.  &  P.  RY. 
CO. 

(Supreme  Court  of  Pennsylvania.  Jan.  4, 1909.) 

1.  Mastbb  Ann  Skbvant  ({  240*)— Cortbibu- 

TOBY  NBOUaBKCB— DaNOBBOUS  METHODS  OF 
WOBK. 

Where  a  brakeman  attempted  to  make  a 
coopllng  in  a  dangerous  way  when  his  atten- 
tion was  dlxeet^  called  to  a  safer  way  and 
twice  raised  his  head,  though  eq>ecially  caution- 
ed at  the  time  of  the  danger  of  so  doing,  no  re- 
covery can  be  had  for  the  injuries  received. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  {  755;  Dec.  Dig.  S  240.*] 

2.  NEOUOEHOB  (f  80*)— CONIBIBUTOBY  NeG- 
UOBHOX. 

Any  contributory  negUsenoe  bars  recovery 
without  regard  to  the  neglligenioe  of  the  other 
party. 

[Ed.  Note.— For  other  cases,  see  Nuiligence, 
CenL  Dig.  {  84;  Dec  Dig.  S  80.*] 

Appeal  from  Court  of  Common  Pleas,  Jef- 
ferson County. 

Action  by  Catherine  Scblemmer,  now  Cath- 
erine Craig,  against  the  Buffalo,  Rochester 
&  Pittsburg  Railway  Company.    From  a 
Judgment  for  defoidant  notwithstanding  the  ■ 
T^dlct,  plalntig  appeal?.  Affirmed. 

Tbe  following  Is  the  (^itailon  of  Beed,  P.  J., 
of  tbe  court  below: 

"At  the  trial  It  appeared  that  the  action 
was  brought  to  recover  damages  for  death 
of  plalntUTs  husband  ^ployed  as  a  brake- 
man  1^  the  d^endant.  The  accident  happen- 
ed between  8  and  9  o'clodt  *m  the  evening  of 
April  6,  1000,  while  the  deceased  was  at- 
t^i^tlng  to  couple  a  caboose  to  a  steam 
shovel  attached  to  tbe  rear  of  a  train  of  17 
cars.  It  was  shown  that  the  coupler  on  the 
steam  shovel  was  somewhat  unusual  In  form, 
but  It  also  appeared  that  tbe  deceased  wab 
an  experienced  brakeman.  The  evidoice 
tended  to  show  that  the  deceased  bad  knowl- 
edge of  the  character  of  the  coupler,  and 
knew  that,  If  he  got  his  head  or  any  part  of 
his  body  between  the  ends  of  the  cars  In 
attempting  to  make  the  coupling,  it  would  be 
crushed.  A  yard  conductor  advised  the  de- 
ceased to  push  the  caboose  up  by  hand  to  the 
steam  shovel,  and  when  the  deceased  rejected 
this  advice  he  was  told  twice  to  get  down  and 
ke^  down,  so  as  not  to  get  caught  In  the 
cmsh  between  tbe  cars.  In  spite  of  this 
warning  the  deceased  did  not  keep  his  head 
down,  and  It  was  caught  between  the  ends 
of  the  cars  and  crushed.  Tbe  Jury  retumea 
a  verdict  In  favor  of  tbe  plaintlir  for  910,000." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTBEZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

A.  J.  Tmltt  and  Charles  Corbet,  for  appel- 
lant. 0.  Z.  Gordon,  a  H.  McCaule^,  and 
John  a.  Whltmore,  for  appellee. 

PER  CURIAM.  It  is  the  setOed  law  of 
Pennsylvania  that  any  negligence  of  a  party 
Injured,  which  contribated  to  his  injury,  bars 
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his  recovery  of  damages  without  regard  to 
the  negligence  either  greater  or  less  than  his 
own  of  the  other  party.  The  present  Is  a 
clear  case  of  contributory  negligence  within 
this  rule.  The  evidence  Is  Indisputable  that 
the  unfortunate  decedent  not  only  attempt- 
ed to  make  the  coupling  In  a  dangerous  way 
when  his  attention  was  directly  called  to  a 
safer  way,  but  also  did  It  with  reckless  dis- 
regard of  his  personal  safety  by  raising  his 
head,  thouj^  twice  expressly  cautioned  at 
the  time  as  to  the  danger  of  bo  doing. 
juOgmeat  afflnned. 


BURNS  V.  PENNSYLVANIA  B-  CO. 

(Snpreme  Court  of  Peansylvania.    Jan.  4, 
1909.) 

1.  Appeal  and  Ekbob  (S  24S*)— Pbebenta- 

TION  AND  RESEBVATIOR  OF  OBOUNDS  OF  Rb- 
TIEW— BXCEFnONS. 

Asslgnnkents  of  error  not  sapported  by  ex- 
ceptions of  record  will  not  be  considered. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Cent  Dig.  1 1432;  Dec  Dig.  l2iS,'} 

2.  Abbitratioh  and  Award  (i  68*)— Abbi- 

TBAT0B8  AlTD  PBOCBEDinOB  —  OBJEOTIOnS — 

Waiveb. 

Exceptions  to  the  award  of  arbitrators,  bas- 
ed npOD  alleged  misconduct  of  the  arbitrators, 
were  properly  dismissed,  where  counsel  for  the 
party  excepting  was  present,  knew  what  the  ai^ 
bitrators  did,  entered  no  objection  whatever  to 
their  conduct,  bat  continued  the  arbitration  un- 
til the  cause  had  been  fully  heard  and  dispos- 
ed of. 

[Bd.  Note.— For  other  caaea,  see  Arbitration 
and  Award,  Cent  Dig.  {  348;  Dec.  Dig.  |  68.*] 

3.  ABBrrBATioN  akd  Award  (S  68*)— Abbi- 

TBAT0B8  AND  PBOOEEDINOS — OBJECTIONS. 

Where,  at  the  time  exceptions  were  filed  to 
an  award  of  arbitrators,  the  party  excepting  al- 
so appealed  from  the  award,  the  appeal  remand- 
ed the  case  to  the  common  pleas,  and  thereafter 
it  was  Immaterial  what  disporition  was  made  of 
the  exceptions,  so  far  as  it  affected  the  subse- 
quent trial.  ^ 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  1  348;  Dec.  Dig.  {  68.*] 

4.  COHTINUANCB  (8  17*)— GBOUKDB— WABT  OF 

Pbbpabatior. 

Where  a  cause  had  been  pending  for  over 
five  years,  and  had  been  tried  several  times  in 
the  common  pleas,  and  had  been  three  times  in 
tiie  Supreme  Court,  a  motion  to  strike  it  from 
the  June  trial  list,  on  which  It  was  placed  April 
18th  for  undue  haste,  and  postpone  it  to  the 
next  term,  several  months  thereafter,  was  prop- 
erly overruled. 

[Ed.  Note.~-For  other  cases,  see  Contlnnance, 
Cent  Dig.  |  14;  Dea  Dig.  {  17.*] 

5.  Veitub  (I  72*)— Chahob  of  Vbitub— Bub- 

DEH  OF  PBOOF. 

The  burden  is  opon  applicant  for  a  change 
of  venue  to  show  that  it  could  not  have  a  fair 
and  impartial  trial  in  that  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  S  127 ;  Dec  Dig.  |  72.*] 

i).  Venub  (8  50*)— Ghanob  of  Venue— Looai. 
Pbejudice. 

A  change  of  venue  on  the  ground  tfaat  the 
unfair,  Improper,  and  untruthful  statements  of 
the  press,  relative  to  the  case,  would  prevent  a 


fair  and  impartial  trial,  was  not  erroneously  de- 
nied, where,  before  the  press  had  discussed  the 
case  at  all,  the  Jury,  on  the  first  tnal,  returned 
a  verdict  for  the  exact  amount  of  the  verdict 
upon  the  fourtii  and  last  trial,  and  where  two 
other  juries  had  returned  verdicts  of  about  the 
same  amount  and  where  counsel  for  the  party 
applying  for  the  change  had  In^ted  audi  dis- 
cussion by  replying  in  a  lengAy  article  in  de- 
fense of  sudi  party  to  the  first  comment  made 
by  the  press. 

[Ed.  Note.— For  other  cases,  see  Venue,  Gent 
Dig.  8  73;  Dec  Dig.  8  50.*] 

Appeal  from  Court  of  Common  Keaa, 
Cambria  County. 

Trespass  by  Catherine  Bums  against  the 
Pennsylvania  Railroad  Company  to  recover 
damages  for  the  death  of  her  huAand. 
Judgment  for  plaintiff  (or  912,000,  and  de- 
fendant appeals.  Affirmed. 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  BROWN,  MBSTREZAT*  FOTTEB, 
ELKIN,  and  STEWART,  JJ. 

H.  W.  Storey,  for  appellant    Bl  T.  Uc- 

Neells,  for  appellee. 

ME8TREZAT,  J.  This  case  waa  here  on 
three  former  appeals.  210  Pa.  90,  59  AtL 
687  ;  213  Pa.  280,  «2  Atl.  845;  219  Pa.  22S, 
l>8  Atl.  704.  When  it  waa  here  a  year  ago, 
we  then  expressed  regret  that  we  were  com- 
pelled to  remand  it  for  anotha  trial.  We 
are  now  pleased  to  say  that  oar  jadffmQit 
on  this  appeal  will  terminate  the  litigation 
which  has  been  pending  for  nearly  six  years. 
Snch  delay  frequently  results  In  a  denial  of 
Justice  and  contravenes  the  maxim:  "Inter- 
est relpubllcse  ut  sit  finis  Utinm." 

We  have  examined  with  care  the  twelve 
assignments  of  error,  and  we  fall  to  find 
any  merit  in  a  single  one  of  them, 
sixth,  seventh,  eighth,  and  ninth  assignments 
are  not  only  without  merit  bnt  have  na  ex- 
ceptions of  record  to  support  them.  Tb^ 
need  not  be  considered.  The  conrt  was  dear- 
ly right  in  dismissing  the  exceptions  to  the 
award  of  arbitrators.  They  were  friTOlona 
and  TTithout  substance,  and  the  only  appar- 
ent excuse  for  filing  them  was  to  delay  the 
final  adjudication  of  the  cause.  The  rule 
to  arbitrate  was  takea  by  the  defendant 
company,  the  arbitrators  were  regularly  and 
legally  chosen,  and  after  a  bearing  in  which 
both  parties  participated,  an  award  tai  dae 
form  was  filed.  The  exceptions  to  the  award 
by  the  defendant  was  to  the  alleged  miscon- 
duct of  the  arbitrators.  As  shown  by  the 
opinion  of  the  court  In  refasing  to  aostalB 
the  exceptions,  the  allegation  of  misc<Hiduct 
was  wholly  unfounded.  What  was  done  by 
the  arbitrators  was  done  In  the  presence  of 
counsel  of  both  parties,  and  no  objection  waa 
taken  thereto  until  after  the  award  had  }xen 
filed.  The  defendant's  connsel  was  present, 
knew  what  the  arbitrators  did,  entered  no 
objection  whatever  to  their  condaet,  bnt  con- 
tinued the  arbitration  until  the  cause  was 
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fully  heard  and  disposed  of.  At  the  time  the 
exceptions  were  filed,  the  defendant  also  ap- 
pealed from  the  award  of  the  arbttratorB. 
The  appeal  remanded  the  case  to  the  common 
pleaa,  and  thereafter  It  was  Immaterial 
what  dlsp<»ltlon  was  made  of  Uie  excep- 
tions, so  far  as  It  affected  the  snbseanent 
trial  of  the  cause.  The  case  was  then  ripe 
for  trial  in  court  without  further  delay  by 
reason  of  the  arbitration. 

The  learned  judge  was  unquestionably 
right  in  refusing  to  strike  the  cause  from  the 
June  trial  list.  The  case  was  placed  on  the 
list  on  April  18,  1906.  and  was  tried  the  Ist 
day  of  the  following  June.  In  Tiew  of  the 
fact  that  the  cause  had  t>een  pending  for 
over  five  years,  bad  been  tried  several  times 
in  the  common  pleas,  and  had  been  three 
times  in  tills  coort,  the  defendant  company 
was  not  in  a  position  to  allege  undue  haste 
In  the  trial,  or  that  it  did  not  have  an  oppor- 
tunity to  prepare  for  trial.  The  court  in  Its 
opinion  says:  "The  cause  is  regularly  placed 
upon  the  list,  and  the  action  of  the  prothono- 
tary  in  placing  It  upon  the  list  in  compliance 
with  preecipe  of  plaintiff  was  entirely  legal, 
and  Indeed  any  other  action  on  the  part 
of  the  prothonotary  would  not  hare  been 
warranted.''  This  Is  a  construction  by  the 
learned  court  of  its  own  rules  with  which 
we  will  not.  under  the  circumstances  of  this 
case.  Interfere.  To  strike  the  case  from  the 
June  trial  list  and  postpone  it  to  the  next 
term,  several  months  thereafter,  as  asked 
for  by  the  defendant  company,  would  have 
been  an  Infringement  of  the  plaintiff's  right 
to  a  speedy  trial  of  the  cause.  The  motion 
to  strike  the  case  from  the  trial  list  was 
properly  overruled. 

There  was  no  sui&clent  ground  shown  by 
the  defendant  company  to  sustain  Its  applica- 
tion for  a  change  of  venue  which  was  pre- 
sented to  the  coort  on  the  day  the  case  waa 
called  for  trial.  The  burden  was  upon  the 
company  to  show  to  the  satisfaction  of  the 
court  that  it  would  not  have  a  fair  and  im- 
partial trial  In  that  jurisdiction.  As  the 
learned  Judge  below  correctly  says:  "There 
was  no  proof  of  any  sort  presented  to  sus- 
tain the  application,  and  no  evidence  offered 
to  show  that  any  juror  aummoned  to  at- 
tend court  baa  been  In  any  wise  influenced 
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by  the  publications  complainud  of."  The 
answer  of  the  plaintiff  denied  the  averments 
of  the  petition  for  the  change  of  venue,  and. 
In  the  absence  of  any  evidence  to  support 
its  allegations,  the  court  was  warranted  In 
declining  to  order  the  change.  The  cause 
assigned  in  the  petition  was  the  alleged  "un- 
fair, improper,  and.  In  many  Instances,  un- 
truthful statements"  of  the  press  of  Cam- 
bria coun^  relative  to  the  case,  producing 
conditions  which  prevented  a  fair  and  im- 
partial trial  of  the  cause  In  the  county.  Ttiat 
the  comments  of  the  press  had  no  such  ef- 
fect and  did  not  increase  the  amount  of  the 
verdict  la  shown  by  the  fact  that,  before 
the  press  had  diacussed  the  case  at  all,  the 
jury  on  the  first  trial  in  December,  1903, 
returned  a  verdict  for  f 12,000,  which  Is  the 
exact  amount  of  the  last  verdict  In  view 
of  the  further  fact  that  two  otlier  jmrlea  re- 
turned verdicts  for  |12,637  and  $14,480,  re- 
spectivdy,  it  is  apparent,  we  tMi^  tiiat  the 
learned  trial  judge  committed  no  error  In 
holding  that  the  dlBCUSslon  of  the  case  by 
the  press  of  Cambria  county  did  not  deprive 
the  defendant  company  of  a  fair  and  Im- 
partial trial.  It  may  also  be  observed  tliat, 
if  the  press  of  Cambria  county  did  com- 
ment upon  the  case  and  discuss  Its  merits, 
the  defendant  company,  through  its  coimsel, 
is  not  entirely  without  fault  In  Inviting  such 
discussion.  From  the  excerpts  from  the 
press,  printed  as  defendant's  exhibits  in 
its  paper  book,  it  appears  that,  the  second 
day  after  the  first  comment  on  the  case  waa 
made  by  the  press,  the  counsel  for  the  de- 
fendant replied  In  a  lengthy  article  in  de- 
fense of  his  company.  If  therefore  the  case 
was  tried  in  the  newspapers  of  the  county, 
the  defendant  company,  by  Its  counsel,  and 
not  the  plaintiff,  was  responsible  in  part  for 
Its  submission  to  that  tribunal  for  adjudica- 
tion. He  who  biTitea  war  must  acccf>t  Its 
consequences. 

The  other  assignments  of  error  are  without 
merit  and  need  not  be  noticed.  The  case  was 
unquestionably  for  the  Jury,  and  the  court 
would  have  committed  reversible  error  In 
directing  a  verdict  for  the  defendant  com- 
pany or  in  entering  Judgment  for  it  non 
obstante  veredicto. 

The  judgment  la  affirmed. 
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PHILADSLPHIA  CO.  et  al.  t.  RENNBB 
et  «L 

(Sapteme  Ooart  of  PeniuirlTaBU.  Jtn.  4, 190ft.) 

MiNBS  AND  HINBBAU  (|  79*)— LUBB— BSHT— 
PATMSnT. 

Where  an  oil  learn  provides  for  pajment  of 
rent  bj  check  or  draft,  It  Is  no  ^und  for  for> 
feiture  that  a  check  sent  had  printed  across  iU 
faca  "payable  ool;  through"  a  named  clearing 
hoase ;  the  check  oeing  perfectly  good. 

[Ed.  Note.— For  other  cases,  SM  Mlnei  and 
Minerals,  Dec.  Dig.  |  79.*] 

Appeal  from  Court  of  Common  Pleas, 

Greene  County. 

Bill  by  the  Philadelphia  Company  and  the 
Fisher  Oil  Company  againBt  Baronett  F. 
Bomer  and  Martha  J.  Renner.  Decree  for 
plalntUTs,  and  defendants  a];^>eal.  Affirmed. 

Argued  before  MITCHELL.  C.  J.,  and 
FBLU  BBOWN.  MBSTRBZAT,  POTTBB, 
BLKIN,  and  STBWABT.  JJ. 

James  J.  Parman  and  Frank  W.  Vowneyt 
for  iq>pdlants.   A.  H.  Sayera,  for  appelleea. 

EUCIN,  J.  As  this  case  has  developed,  the 
only  qnestliHi  to  be  determined  here  la  wheth- 
er at  the  time  this  proceeding  was  inatltnted 
there  had  been  a  forfeiture  of  the  lease  by 
failure  to  pay  the  rental  according  to  the 
terms  of  the  contract  The  appellants  claim 
the  right  to  declare  a  forfeiture  which  the  ap- 
pellees deny.  The  clause  under  which  a  for- 
feiture Is  asserted  prorldes  that  the  lease 
shall  become  null  and  void  unless  a  well  shall 
be  completed  on  the  premises  within  sixty 
days  from  the  date  thereof,  or  unless  the 
lessee  shall  pay  at  the  rate  of  $30  quarterly, 
In  advance,  for  each  additional  three  months 
snch  completion  la  delayed.  The  well  was 
not  completed  within  60  days,  but  the  quar- 
terly payments  were  made  from  time  to  time 
during  a  period  of  nine  years  up  to  and  in- 
cluding the  rental  due  August  17,  1907,  as  to 
which  payment  the  controversy  In  the  present 
proceeding  arises.  The  lease  provides  that 
the  quarterly  payments  may  be  made  direct 
to  the  lessors,  or  to  Baronett  F.  Benner,  one 
of  the  complainants,  at  Oarrlson  post  office 
by  check  or  draft  Payment  was  tendered 
in  due  time  by  a  check  or  draft,  drawn  upon 
the  Farmers'  Deposit  National  Bank  of  Pitte* 

•For  other  caaes 


burg,  for  the  sum  of  |30,  whidi  cbedk  or 
draft  was  deposited  in  the  malls  tor  transmis- 
sion and  was  received  Burner,  November 
16, 1007,  one  day  before  the  payment  was  due. 
He  refused  to  accept  the  draft  and  returned 
the  same  by  first  mail  to  the  lessee  upon  the 
ground  that  across  Its  face  were  printed  the 
words  "payable  only  through  the  Plttabnrs 
Clearing  House";  the  contention  tben  and 
now  being  that  a  draft  made  payable  through 
the  clearing  house  was  not  a  compliance  wUb 
the  contract  The  objection  is  too  tecbnical 
to  be  substantial.  The  contract  only  provided 
that  the  payment  could  be  made  by  cbeck  or 
draft,  and  nothing  is  said  about  the  method 
of  collection.  What  Bauer  had  the  right  to 
demand  was  a  check  or  draft,  drawn  by  the 
lessee  on  a  bank  which  when  paid  was  a  com- 
pliance with  the  very  letter  of  the  covenant 
He  received  In  due  time  a  draft  drawn  upon  a 
responsible  banking  Institution,  calling  for 
the  payment  of  the  proper  sum  to  meet  the 
advance  rental,  and  all  that  he  had  to  do  was 
to  deposit  it  for  credit  with  the  bank  in 
which  he  did  business  and  collection  would 
follow  In  due  course  of  banking.  The  fact 
of  payment  was  what  the  lessor  was  Inter- 
ested In  and  not  the  method  of  making  It 
so  long  as  the  terms  of  the  contract  were  not 
violated.  It  was  Immaterial  to  the  lessor 
whether  the  draft  was  paid  over  the  counter 
of  the  banking  institution  drawn  upon  or 
through  the  dearii^  bouse,  if  In  point  of  fact 
it  was  paid  or  would  have  been  paid  and  he 
bad  received  or  would  have  received  the  ben- 
efit of  It  That  the  draft  was  good  is  not  de- 
nied, and  that  it  would  have  been  paid 
through  the  clearing  house.  If  presented.  Is 
not  questioned.  Certainly,  under  these  cIt- 
cnmstances.  complainant  was  not  justified  In 
returning  tlie  draft  and  declaring  a  forf^ture 
of  the  lease.  For  a  long  period  of  years  thtf 
lessee  had  paid  the  quarterly  rentals  by 
draft  Just  as  was  done  in  this  Instance:,  ex- 
cept the  former  drafts  were  not  made  pay- 
able through  the  clearing  house,  but  as  here- 
inbefore suggested,  this  at  most  only  affected 
the  method  of  collection  in  due  course  of 
banking,  and  did  not  deny  to  the  lessor  any 
substantial  right  under  the  contract 

We  find  no  reversible  error,  and  the  decrea 
is  affirmed  at  the  cost  of  appdUants. 
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H^T  et  al.  r.  SUFERIOB  COURT. 

(Snpreme  Court  of  Rhode  Iiland.    March  12» 

1909.) 

FoBciBLS  BrmT  AiTD  DiXAinxB  a  44*)— 

Tbial— Vebdiot. 

Pab.  Laws,  p.  37,  c.  1533,  {  5,  relating  to 
forcible  estry  and  detainer,  proTldes  tbat,  If  tbe 
jary  shall  find  the  complaint  sni^rted  by  Ute 
evidence,  "they  shall  sign  and  return  to  the 
court  their  verdict."  Section  6  provides  that 
□pen  the  return  of  the  verdict  for  the  complain- 
ant the  court  shall  enter  up  judgment  for  resti- 
tution of  the  premises.  The  form  of  the  statu- 
tory writ  of  restitution  provides  that  "the  jur- 
ors impaneled  and  sworn  by  our  said  jusdce  did 
return  their  verdict  in  writing,  signed  by  each 
of  them."  Held,  that  a  verdict  signed  only  by 
the  foreman  la  irregular,  and  the  proceedings 
should  be  quashed,  ou  review  of  the  case  by  cer- 
tiorari, under  Pub.  Iaws,  p.  89,  c  1533,  ft  9, 
authorizing  the  Supreme  Court  to  quash  them 
for  irregularity,  especially  where  it  nowhere  ap- 
pears that  the  corporation  making  the  complaint 
ever  authorized  It  to  be  made. 

[Ed.  Note.— For  other  cases,  see  Fordble  So- 
try  and  Detainer,  Dec.  Dig.  f  44.*] 

Richard  Hart  and  otbers,  by  writ  of  cer- 
tlorarl  to  the  superior  conrt,  bring  proceed- 
ings In  that  court  before  the  Snpreme  Court 
for  review.  Proceedings  quashed  for  Irreg- 
alarltlea 

See.  also,  71  Atl.  B13. 

William  A.  Heathman,  for  complainants. 
Julius  L.  Mitchell,  for  defoidaut 

PER  CURIAM.  This  is  a  petition  for  a 
writ  of  certiorari,  under  the  provlslous  of 
Pub.  Laws,  1908,  p.  84,  c.  1533,  entlUed  "An 
act  concerning  forcible  entry  and  detainer," 
passed  April  21,  1908,  section  9  of  which 
reads  as  follows:  "Sec.  9.  Such  proceeding 
may  be  removed  by  certiorari  Into  the  Su- 
preme Court,  and  be  there  gnashed  for  ir- 
regularity. If  any  such  there  be." 

Upon  Inspection  of  such  proceedings  so 
removed  it  appears  that  the  verdict  was 
signed  by  the  foreman  of  the  Jury  Impanel- 
ed and  sworn  therein,  and  by  none  of  the 
other  Jurymen.  Portions  of  sections  S  and  6 
of  said  act,  material  to  tbls  inquiry,  read  as 
follows: 

"Sec.  5.  If,  upon  a  full  hearing  of  the 
cause,  the  jury  shall  find  the  complaint  laid 
before  them  supported  by  the  evidence,  they 
shall  sign  and  return  to  the  court  their  ver- 
dict.  •   •  • 

"Sec.  6.  Upon  the  return  of  verdict  for 
tbe  complainant  as  aforesaid,  the  court  shall 
enter  up  judgment  that  the  complainant  have 
restitution  of  the  premises,  with  all  costs,  to 
be  taxed  by  the  court,  and  shall  award  a 
writ  of  restitution  and  for  costs  against  tbe 
party  complahied  of.   •   •   * " 

The  form  of  the  writ  of  restitution  pre- 
scribed by  the  statute  provides  that  "the  ju- 
rors Impaneled  and  sworn  by  our  said  Jus- 
tice did  return  their  verdict  In  -writing,  sign- 
ed by  each  of  them.  •  •  • "  This  Inter- 
pretation of  the  words,  "they  shall  sign  and 


return  •  *  •  their  verdict,"  used  In  said 
section  6,  seems  to  us  conclusive,  ^e  ver- 
dict so  signed  by  the  foreman  alone  is  clear- 
ly Irregular.  See  Cone  v.  Cotton,  2  Bladcf. 
(Ind.)  82;  Ward  t.  Crane,  8  Blackf.  (Ind.) 
393. 

Furthermore,  It  nowhere  appears  tbat  the 
Olney  Street  Baptist  Chnrch.  the  corporation 
which  appears  to  make  the  complaint  In  the 
original  proceeding,  ever  authorized  the  com- 
plaint to  be  made,  and  the  persons  who  did 
sign  the  complaint  are  not  shown  to  have 
bad  any  antbori^  to  institute  that  proceed- 
ing. 

The  proceedings  are  therefore  quashed  tor 
Bucb  irr^ularitiea. 


SAOCOCCIO  et  uz.  v.  SPRAGUE  et  al. 

(Snpreme  Court  of  Rhode  Island.   March  12; 
1900.) 

CovKHAirrs  (|  182*)— Thi-b—Bmach  —  Dam- 
ages. 

A  purchaser  of  land,  suing  for  breach  of  a 
covenant  as  to  title,  cao  recover  the  costs  and 
expenses  of  suits  through  which  he  determined 
the  nature  and  extent  of  the  Incumbrance,  a 
tight  of  way,  especially  where  the  vendors  re- 
fused, after  notice,  to  settle  the  matter,  so  as  to 
save  expense  to  the  purchaser, 

[Ed.  Note,— For  other  cases,  see  Covenants, 
Cent.  Dig.  {  260;  Dec.  Dig.  S  132.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Geoi^  T. 
Brown,  Judge. 

Action  by  Micbele  Saccocdo  and  wife 
against  WlUlam  Sprague  and  others.  From 
a  verdict  for  plaintiffs,  defendants  bring  ex- 
ceptions. Exceptions  overruled,  and  causa 
remitted,  with  direction  to  enter  judgment 
on  the  verdict. 

Plaintiff  sues  for  breach  of  covenant  In  a 
warranty  deed,  arising  from  tlie  exlst^ce  of 
a  right  of  way  not  mentioned  in  the  deed. 

James  J.  McGovern,  for  plalntlfflk  Louis 
L.  Angell,  for  defendants. 

PER  CURIAM.  A  careful  consideration  of 
the  transcript  of  evidence  convinces  us  that 
the  verdict  Is  supported  by  the  evidence  and 
that  the  court  committed  no  error  in  rulings 
or  charge.  We  cannot  agree  with  the  coun- 
sel for  the  defendants  In  bis  contention  tbat 
the  court  erred  in  allowing  the  plaintiffs  to 
recover  for  the  costs  and  expenses  of  one  of 
tbe  lawsuits  and  of  the  equity  suit  through 
which  the  plaintiffs  finally  ascertained  and 
determined  what  was  tbe  exact  nature  and 
extent  of  the  Incumbrance  (right  of  way) 
upon  the  property  sold  to  the  plaintiffs  by 
the  defendants.  We  know  of  no  better  way 
In  which  the  exact  legal  status  of  tbe  real 
estate  could  have  been  ascertained,  particu- 
larly In  view  of  tbe  refusal  of  the  defend- 
ants, after  notice,  to  take  any  steps  to  make 
a  settlement  of  the  matters  in  dispute,  so  as 
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to  uve  expense  to  the  plaintiffs.  Nor  do 
we  think  tlie  other  damages  allowed  to  the 
plaintiffs  for  actual  occupation  of  the  land 
and  for  detriment  to  the  rest  of  the  land 
are  so  clearly  exceasiTe  as  to  warrant  an  in- 
terference with  the  TCrdict 

The  defendants'  exceptions  are  therefore 
OTerruled,  and  the  case  la  remitted  to  the 
superior  court,  with  direction  to  enter  Judg- 
ment on  the  verdict 


CAMPBELL  T.  CAMPBELL  et  al. 

(Sapreme  Court  of  Rhode  Iiland.    March  12, 

1909.) 

1.  TBIAL  (§  31*)— EXCEPTIOirS  TO  RlTLIIIG»- 

TlUE  FOB  Taking. 

The  conduct  of  the  court,  In  coinpeUins 
counsel  to  choose  either  to  continue  the  case 
without  witnesses  after  the  regular  hour  of  ad- 
journment or  to  limit  the  number  of  witnesses 
to  be  called  on  the  following  day  to  those  be 
could  forthwith  name,  is  a  ruliDg  made  daring 
the  hearing  of  a  cause,  subject  to  exceptions  to 
be  taken  immediately,  under  Court  and  Practice 
Act  1005,  i  483. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  66,  BA;  Dec.  Dig.  S  31.*] 

2.  New  Tbial  ({  20*)— GBonNDS—CoNDncr  oi 

CODBT. 

The  conduct  of  the  court  in  requiring  conn- 
•el  to  choose  either  to  continue  the  case  without 
witnesses  after  the  regular  hour  of  ftdjonmment 
or  to  limit  the  number  of  witnesses  to  be  called 
on  the  following  day  to  those  he  could  forth- 
with aame,  without  baling  previous  notification 
that  the  court  would  sit  beyond  Oie  usual  tima 
or  that  he  would  be  conpelled  to  make  such 
choice,  is  not  such  a  denial  of  an  impartial 
trial  as,  under  Court  and  Practice  Act  1005, 
{  472,  entitles  a  party  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  I  23;  Dec.  Dig.  8  20.*] 

Action  by  Ellsba  J.  Campbell  against 
George  E.  Campbell  and  others.  There  was  a 
verdict  for  defendants,  and  plaintiff  petitions 
for  a  new  trial.  Petition  denied  and  dis- 
missed. 

See,  also,  71  Aa  869,  881. 

Green.  Hinckley  St  Allen,  for  petitioner. 
James  Harris  and  Irving  ChampUn,  for  re- 
-ipondents. 

PER  CURIAM.  This  Is  the  appellants  pe- 
tition for  a  new  trial,  under  Court  and  Prac- 
tice Act  1806,  I  472,  upon  the  ground  that 
he  did  not  hare  a  full,  fair,  and  impartial 
trial  In  the  superior  court,  for  the  reason 
that  the  Justice  who  presided  at  the  trial  In 
said  superior  court  compelled  bis  counsel  to 
rhoose  either  to  continue  the  case  without 
witnesses  after  the  regular  hour  of  adjourn- 
ment or  to  limit  the  number  of  witnesses  to 
be  called  on  the  following  day  to  those  he 
could  forthwith  name,  without  having  pre- 
viously notified  btm  that  the  court  wgnld 
sit  beyond  the  usual  time  that  night,  or  that 
be  would  be  compelled  to  make  such  choice. 

The  conduct  of  the  court  complained  of 
was  subject  to  aceptlon  to  be  taken  Imme- 


diately, under  Court  and  Practice  Act  1905, 
i  483,  which  reads  as  follows:  "Sec.  483.  Bx- 
ceptlons  to  mllngs,  directions,  and  decisions 
made  during  a  hearing  In  a  cause  beard  by 
the  court  without  a  jury  or  during  a  trial 
by  a  jury  shall  be  taken  Immediately. 
*  *  *  "  As  was  clearly  explained  by  Mat- 
teson,  C.  J.,  In  Brlstow  v.  Nichols,  19  Et.  I. 
71&,  37  Atl.  1033:  **To  render  a  trial  not  a 
full,  fair,  or  Impartial  trial,  within  the  mean- 
ing of  Gen.  Laws  189«,  c.  ^1,  i  2.  there 
must,  we  think,  be  something  more  than 
mere  error  on  the  part  of  the  court  wbidi 
would  form  the  subject  of  an  exception. 
Unless  there  be  something  more  than  this, 
to  grant  a  new  trial  under  section  2  wonld 
be  to  do  away  practically  with  the  procednre 
provided  In  section  6." 

That  case  Is  determlnatlTe  of  this,  and 
therefore  the  appellant's  petition  for  a  new 
trial  most  be  denied  and  dlamlaaed. 


LANASA  V.  STATE. 
(Court  of  Appeals  of  Maryland.   Jan.  15,  1909) 

1.  CosspiBACT  (§  23*)- Definition  or  Tebh. 

A  "conspira<7"  in  gmeral  terms  is  a  com- 
bination of  two  or  mote  persons  tiy  coocKted 
action  to  accomplish  some  criminal  or  unlaw- 
ful purpose;  or  to  acconqilish  some  purpose, 
not  in  itself  criminal  or  unlawful,  by  criminal  or 
unlawful  means.  The  act  Intended  need  not 
be  punishaUe  by  indictment.  The  essoice  of 
the  offense  is  the  onlawful  agreement  and  combi- 
nation of  the  parties,  and  therefore  it  is  com- 
plete wbenever  such  combination  is  formed, 
though  DO  act  be  done  toward  carrying  the  main 
design  into  effect. 

[Ed.  Note.— For  other  cases,  see  Conspiracy. 
Cent.  Dig.  J  32 ;  Dec.  IMg.  S  23.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1454-1461;  vol.  8,  p.  7613.] 

2.  CONSPIBACT  (j  23*)— AOBimiENT  FOB  De- 
STBUCTION  OF  pBOFEBTX— "COMPLETED  CBIM- 
IKAL  COHSFIBACT." 

A  combinatint  and  agreement  between  two 

or  more  persons  willfully  and  maliciously  to 
injure  and  destroy  the  property  of  a  third  per- 
son is  a  "oompleted  ciiminu  conspiracy."  and  is 
the  subject  of  Indictment:  It  not  being  neces- 
sary to  the  completion  of  the  crime  that  the  con- 
spirators should  determine  in  advance  what  par- 
ticular proiwrty  should  be  injnred  or  destroyed. 

[Ed.  Note.— For  other  cases,  see  Conspiracy. 
Dec.  Dig.  {  23.*] 

8.  CONSPIBACT  (I  48*)— AOBEBMERT  TO  DS- 
STBOT  PBOPEBTT— iNDICTUERI^DnOaiPTION 

or  Pbopebtt. 

As  It  is  not  essential  to  the  completiim  of 
the  offense  of  conspiracy  to  destroy  property 
that  any  particular  property  should  be  destroy- 
ed, it  is  not  required  that  tbe  cdjject  of  the  un- 
executed coDspiracy  should  be  set  out  with  great 
particularity  and  certainty  in  the  indictment : 
only  such  facts  being  required  as  sball  fairly 
and  reasonably  inform  the  accused  of  the  offense 
with  which  he  Is  charged. 

[Ed.  Note.— For  other  cases,  see  Conspiracy. 
CenL  Dig  S  86:  Dec.  Dig.  |  48.*} 

4.  CONSPIBACT  (I  43*)  —  AOBEEUENT  TO  DE- 

8TBOT  Pbopebtt — Inoicticbnt— DESCBmroN 

or  PaOFEBTT. 

An  indictment  chareing  a  conspiracy  to 
'  willfully  and  maliciously  'Injure  and  destroy  tbe 
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property"  of  the  proucator  is  sufficient  without 
further  description  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig.  i  43.*] 

5.  CsiHitVAL  Law  (S  878*)— Vebdjot  oh  Sev- 

ESAL  OOUNTS—RePUQNANCT. 

There  is  no  repugnancy  between  the  ver- 
dict of  guilty  on  a  count  charging  conspiracy 
to  maliaoualy  "injure  and  destroy  toe  property  ' 
of  the  prosecutor  and  the  verdict  of  acqoittal  on 
a  count  charging  coDspiracy  to  "injure  and  de- 
stroy the  property  and  dwelling  honse"  of  the 
prosecutor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2101 ;  Dec.  Diff.  f  87&*] 

6.  CBiuniAL  Law  (j  1134*)— Review— SofFi- 
CiEHCT  or  Evidence. 

The  sufficieDcv  of  the  evidence  will  not  be 
reviewed  on  appeal  from  a  Judgment  overruling 
a  motion  in  arrest  after  conviction. 

[Ed.  Note.— For  oOier  caaee,  see  Criminal 
Law,  Cent  Dig.  I  29&7;  Dec.  Dig.  |  1134.*] 

7.  CoHsnrunoHAt.  Law  (§  257*)— Due  Pko- 
CES8  or  Law— GaiuiNAi.  PBoaEcuTiON. 

Where  a  person  accused  of  crime  within 
the  state  ii  sabjected,  like  all  other  persons, 
to  the  law  in  Its  regular  course  of  administra- 
tion in  a  court  of  justice,  he  cannot  be  heard  to 
say  that  the  proceedings  and  judgment  were 
without  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  ConatitutiODal 
Law,  Cent  Dig.  S  746;  Dec.  Dig.  S  257.*] 

&  Cbiminal  Law  {§  1213*)— Ceuel  abd  Un- 
usual PUNISUUENT. 

A  sentence  to  jail  for  10  years  on  convic- 
tion of  a  member  of  the  Black  Hand  ot  con- 
spiracy to  destroy  by  a  dynamite  bomb  the 
property  of  a  man  who  had  refused  to  pay 
money  after  threats  against  his  life  and  property 
is  not  cruel  or  unasual  within  the  prohibition 
of  Oonst.  U.  8.  Amend.  8,  and  Declaration  of 
Rights  Md.  art  10. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w.  Cent.  Dig.  S  3308;  Dec  Dig.  {  1213.*] 

9.  CBJumAL  Law  (f  1149*)— Review— Discbe- 
TioN  OF  CouBT— Election  Between  Counts. 

In  the  absence  of-  any  abuse  thereof,  the 
discietim  of  the  trial  court  fn  its  ruling  on  a 
motion  to  require  the  prosecution  to  elect  be- 
tween counts  will  not  be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  8058;  Dec.  Dig.  S  1149.*]  ' 

10.  Cbiuinal  Law  (|  1140*)— Review— Dis- 
CBETioN  OF  Coubt— Bill  of  Pabticulabs. 

In  the  absence  of  an  abuse  thereof,  the 
discretion  of  the  trial  court  in  overruling  a  de- 
mand for  a  bill  of  particulan  wltl  not  be  re- 
viewed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  3041 ;  Dec.  Dig.  (  1149.*] 

11.  Cbiuinal  Law  ({  510*)-rEviDENCE— Tes- 

TIlfONT  OF  ACCOHPLICES— COBBOBOBATION. 

A  conviction  of  conspiracy  to  destroy  prop- 
erty cannot  be  had  on  the  uncorroborated  testi- 
mony only  of  accomplices  connecting  defendant 
with  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1124,  1125;  Dec.  Dig.  { 
510.*] 

12.  Witnesses  (|  879*)  — CAnDiBlLiTT— Iu- 

peachuent. 

Testimony  of  statements  by  a  witness  out 
of  court  contradictory  to  the  material  facts  tes- 
tified to  by  him  in  court  is  admissible  as  affect- 
ing his  credibility. 

[Eid.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1209;  Dee.  Dig.  i  379.*] 


13.  WITSE88BS  (I  198*)  —  "PBIVILBGED  COK- 
UUNICATIOns"— AXTOBnET  AND  (XlENT. 

To  render  commualcations  between  attor^ 
ney  and  client  privileged,  they  must  be  made 
during  the  existence  of  the  actual  relation  or 
during  interviews  and  negotiations  looking  to 
the  establishment  of  sadi  relationship,  and  must 
relate  to  professiona]  advice  and  to  the  sub- 
ject-matter about  which  such  advice  is  sought 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  t  198.* 

For  otlier  definltloiis.  see  Words  and  Phrases, 
vol.  6,  p.  0091 ;  vol.  8.  p,  7764.] 

14.  WiTNESSEfl    (S    222*)  —  FBIVILEOee  COM- 
MUNICATT0K8— AnOBNET  AND  CLIENT. 

Evidence  held  to  show  that  the  relation  of 
attomev  and  client  did  not  exist  between  coun- 
sel for  defendant  and  an  accomplice  so  as  to  dis- 
qualify him  to  testify  to  cranmoDlcations  be- 
tween them  in  eontrametion  to  teetimony  of  the 
accomplice  against  defendant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  786;  Dec  Dig.  f  222:*] 

15.  Cbiminal  Law  (§  610%*)— Testimont  of 
accouplice— cobbob  obation . 

A  statemMit  in  writing  made  by  an  ae- 
oompUce  29  days  after  tiie  crime  and  wliile  in 
custody  under  a  joint  indictment  for  the  same 
offense  is  not  admissible  as  corroborative  evi- 
dence after  the  testimony  of  the  accomplice  on 
the  trial  has  been  contradicted. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1135 ;  Dec  Dig.  |  510^*] 

Appeal  from  Criminal  Court  of  Baltimore 
City;  D.  O.  Wright  and  Henry  Stockbrldge, 
Jndgee. 

Antonio  Lanasa  was  convicted  of  conspir- 
acy, and  appeals.  Reversed. 

Argaed  before  BOYD,  O.  J.,  and  BRIS- 
COE, FEABCE,  80HMU0KER.  BURKEb 
THOMAS.  WOKTHINGTON,  and  HEN- 
BYt  J  J. 

William  L.  Marbnry  and  Thomas  O. 
Hayes,  for  appellant.  Engme  O'Donne  and 
Isaac  Lobe  Straus,  Atty.  Oen.,  for  the  State. 

BURKE,  3.  1.  Antonio  Lanasa,  together 
with  certain  named  persons,  was  Indicted  in 
the  criminal  court  of  Baltimore  for  the  crime 
of  conspiracy,  ^at  coort  upon  his  motiou 
granted  a  severance  as  to  htm,  and  after  a 
lengthy  trial  be  was  convicted  upoo  the 
third  count  of  the  indictment,  and  was  sen- 
tenced to  be  confined  In  the  Baltimore  city 
jail  for  the  term  of  10  years.  From  that 
judgment  he  has  brought  this  appeal.  The 
indictment  contains  10  coimts.  The  appel- 
lant filed  a  general  demurrer  to  the  Indict- 
ment and  also  demurred  to  each  count  Th^ 
second,  fourth,  and  ninth  counts  were  quash- 
ed by  the  court  upon  motion  of  the  state's 
attorney.  The  demurrer  to  the  Indictment 
and  to  each  count  thereof  was  overruled. 
The  traverser  then  moved  the  court  to  re- 
quire the  state  to  elect  as  to  the  third,  sev- 
enth, and  eighth  counts,  which  motion  the 
court  overruled.  He  was  found  guilty  upon 
the  third  count,  but  was  acquitted  upon  the 
six  remaining  counts.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  filed. 
He  abandoned  the  motion  for  a  new  trial. 
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and  the  motion  In  arrest  of  Judgment  was 
overruled  by  the  Supreme  Bench  of  Balti- 
more city.  The  object  of  the  conspiracy 
charged  in  the  counts  of  the  Indictment  up- 
on which  he  was  tried  was  as  follows: 

CI)  Feloniously,  willfully,  and  of  their 
malice  aforethought  to  kill  and  murder  Jo- 
seph Di  Giorgio. 

(3)  To  willfully  and  maliciously  injure  and 
destroy  the  property  of  Joseph  Dl  Giorgio. 

(5)  Feloniously,  willfully,  and  of  their  mal- 
ice aforethought  to  kill  and  murder  certain 
members  of  the  family  and  bonsefaold  of  the 
said  Joseph  Di  Giorgio. 

(6)  Unlawfully  to  wound,  hurt,  and  Injure 
certain  members  of  the  family  and  house- 
hold of  the  said  Joseph  Dl  Giorgio. 

(7)  Unlawfully  to  willfully  and  malicious- 
ly injure  and  destroy  the  property  and 
dwelling  house  of  the  said  Joseph  Dl  Gior- 
gio. 

(8)  Unlawfully  to  willfully  and  malicious- 
ly injure  and  destroy  the  property  and  dwell- 
ing bouse  then  and  there  being  of  the  said 
Joseph  Dl  Giorgio. 

(10)  Unlawfully  to  extort  and  obtain  unto 
themselves  from  the  said  Joseph  DI  Giorgio 
certain  money  and  property  of  the  said  Jo- 
seph DI  Giorgio. 

The  fifth  and  etrth  counts  set  out  the 
names  of  the  persons  who  were  Intended  to 
be  injured,  and  the  eighth  and  tenth  counts 
set  out  certain  overt  acts  d9ne  in  pursuance 
of  the  conspiracy.  It  is  Important  to 'note 
that  Joseph  Tamburo  and  Salvatore  Lupo 
are  named  as  co-conspirators  with  Lanasa 
in  each  count  of  the  Indictment,  and  that 
upon  the  evidence  of  these  two  men  the 
state  relied  to  connect  the  appellant  with 
the  crime  of  which  he  was  convicted.  These 
two  facts  become  of  great  importance  when 
we  come  to  consider  the  exceptions  taken 
to  the  rulings  of  the  court  upon  the  evi- 
dence. Phlllpl  Rei,  who  Is  frequently  refer- 
red to  in  the  record,  was  an  Italian,  who,  it 
is  alleged,  was  Induced  by  Lanasa  to  become 
one  of  the  co-conspirators.  Rei  was  killed 
In  Pittsburg  by  a  fellow  countryman  named 
Cinceria  a  day  or  two  before  the  explosion 
at  Dl  Glorglo's  home.  On  March  30,  1908, 
LuiH)  pleaded  guilty  to  the  eighth  count,  and 
after  the  conviction  of  Lanasa  was  sentenc- 
ed to  Jail  for  15  months;  and  2  days  after 
Lanasa's  conviction  the  state  entered  a  plea 
of  not  guilty  as  to  Tamburo.  It  was  con- 
tended with  great  earnestness  and  ability 
by  the  distinguished  counsel  for  the  appel- 
lant that  the  demurrer  to  the  third  count 
should  have  been  sustained,  first,  because  it 
charges  no  crime;  secondly,  because  It  does 
not  sufficiently  describe  the  object  of  the 
conspiracy.  In  support  of  the  motion  In  ar- 
rest of  judgment,  in  addition  to  the  reasons 
assigned  for  grounds  of  the  demurrer,  it  was 
urged,  first,  that  there  Is  an  absolute  and 
necessary  repugnancy  between  the  verdicts 
rendered  by  the  Jury  In  that  it  Is  shown  by 
the  record  that  by  the  verdict  of  not  guilty 


upon  the  seventh  count  of  the  Indictment  the 
traverse  was  acquitted  of  the  identical 
crime  for  which  be  was  convicted  upon  the 
third  count;  secondly,  because  the  judgment 
deprives  the  appellant  of  his  liberty  without 
due  process  of  law,  in  violation  of  the  four- 
teenth amendment  of  the  Constitntiou  of  the 
United  States,  and  constitutes  a  cruel  and 
unusual  punishment,  In  violation  of  the  Con- 
stitution of  the  United  States  and  of  the 
Maryland  Declaration  of  Bights.  In  the 
e]at)orate  briefs  filed  by  the  counsel  tor  the 
appellant  and  the  state  these  questions  have 
been  fully  discussed,  and  many  cases,  both 
in  this  country  and  in  England,  upon  the 
law  of  conspiracy,  have  been  called  to  our 
attention.  It  is  apparent  that  upon  this  bu1>- 
ject,  as  upon  most  otbero,  there  la  much  real 
or  apparent  conflict  to  be  found  In  the  ad- 
Judged  cases.  Upon  the  settled  law  of  this 
state  and  upon  the  authority  of  well-rea- 
soned eases  In  other  jurisdictions,  we  can- 
not agree  that  the  coxmt  assailed  is  in  an; 
respect  defective,  or  that  the  Judgment 
should  be  arrested.  A  conspiracy  may  be 
described  In  general  terms,  as  a  combina- 
tion of  two  or  more  persons,  by  some  con- 
certed action,  to  accomplish  some  criminal 
or  unlawful  purpose,  or  to  accomplish  some 
purpose,  not  In  Itself  criminal  or  unlan^l« 
by  criminal  or  unlawful  means.  It  Is  not  es- 
sential that  the  act  intended  to  be  done 
should  be  punishable  by  Indlctmrat.  The  es- 
sence of  the  offense  consists  in  the  unlawful 
agreement  and  combination  of  the  parties, 
and  therefore  It  Is  completed  whenever  such 
combination  Is  formed,  although  no  act  be 
done  towards  carrying  the  main  design  Into 
effect  3  Greenleaf  on  Evidence  (2d  Ed.)  |} 
89-91.  It  may  be  said  that  this  statement 
of  the  law  by  Mr.  Greenleaf  announces  the 
almost  universally  accepted  doctrine  upon 
the  subject  of  criminal  conspiracy.  This  la 
made  perfectly  apparent  by  the  numerous 
citations  from  text-books  and  reports  con- 
tained in  tbe  briefs  filed  In  this  case.  It  is 
the  rule  which  has  obtained  in  this  state 
since  the  great  case  of  tbe  State  v.  Buchan- 
an, 5  Har.  &  J.  817,  9  Am.  Dec.  531,  In  which 
will  be  found  a  collection  of  many  cases  in 
which  an  unexecuted  conspiracy  to  commit 
acts  not  in  themselves  indictable  offenses, 
was  held  to  be  a  criminal  conspiracy.  In 
the  course  of  his  opinion  In  that  case  Judfre 
Buchanan  said:  "In  1  Hawk.  P.  C.  190,  c  72, 
it  is  said:  'There  can  be  no  doubt  that  all 
combinations  whatsoever  wrongfully  to  prej- 
udice a  third  person  are  highly  criminal  at 
common  law.'  Ibis  Is  literally  adopted  and 
transcrlt>ed  Into  1  Bum's  Justice,  378.  and  3 
Wilson's  Works,  118.  3  Chltty,  Criminal 
Law,  .1139,  says:  'In  a  word,  all  confedera- 
cies wrongfully  to  prejudice  anotbtf  are  mis- 
demeanors at  common  law,  whether  the  In* 
fentlon  is  to  Injure  his  property,  his  person, 
or  his  character.'  And  in  4  Blk.  Oom.  137 
(Christian's  note  4):  'Every  confederacy  to 
bijure  individuals,  or  to  do  acts  wbi^  are 
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OQlawfnl,  or  pr^ndlclal  to  the  community, 
Is  a  conspiracy.* "  We  cannot  for  a  mo- 
ment donbt  that  a  combination  and  agree- 
ment between  two  or  more  persons  willfully 
and  maliciously  to  Injure  and  destroy  the 
property  of  a  third  person  Is  a  completed 
criminal  conspiracy,  and  is  the  subject  of 
an  Indictment.  Nor  Is  it  necessary  to  the 
completion  of  the  crime  that  the  conspirators 
should  determine  In  advance  what  particular 
property  should  be  injured  or  destroyed. 
To  hold  that  the  law  cannot  interpose  and 
arrest  by  criminal  procedure  the  malicious 
purposes  of  the  conspirators,  unless  they 
had  agreed  upon  the  destruction  of  some 
particular  property,  would  strip  it  of  its 
most  beneficent  preventire  powers,  and  leave 
the  confederates  at  liberty  to  consummate 
their  wicked  purposes.  The  law  is  not  so 
impotent  and  Infective.  As  it  is  not  es- 
sential to  the  completion  of  the  offense  that 
any  particular  property  should  be  destroyed, 
It  is  therefore  not  required  that  the  object  of 
the  unexecuted  conspiracy  should  be  set  out 
with  great  particularity  and  certainty  in  the 
Indictment,  because  only  such  facts  need  be 
stated  as  shall  fairly  and  reasonably  inform 
the  accused  of  the  offense  with  wtiich  he  is 
charged.  To  require  more  in  such  a  case 
would  be  to  put  an  unnecessary  burden  up- 
on the  state,  and  make  it  impossible  in  many 
cases  to  secure  the  couTictlon  of  the  guilty. 
The  position  taken  by  the  state  that,  in  a 
prosecution  for  such  an  offense  as  that  charg- 
ed in  the  third  count,  the  indictment  need 
not  particularly  describe  the  property,  the 
injury,  or  destruction  of  wlilch  was  the  ob- 
ject of  the  conspiracy,  is  well  supported  by 
the  authorities.  2  Bishop,  New  Criminal  Pro- 
cedure, H  204,  207,  208;  2  Wharton's  Crim- 
inal Law,  c.  21;  V.  8.  t.  McKlnley  (C.  C.) 
126  Fed.  242;  Dealy  v.  United  States,  152 
U.  S.  539,  14  Sup.  Ot.  68a  38  L.  Ed.  646; 
United  States  t.  Stevens  (D.  O.)  44  Fed. 
132, 141;  State  v.  Straw,  42  N.  H.  393;  Reln- 
bold  T.  State,  IBO  Ind.  467.  SO  N.  E.  806; 
People  T.  Olark,  10  Mich.  814;  8  Cyc  664, 
666. 

We  are  of  opinion  that  the  third  count 
charged  the  defendant  with  a  common-law 
conspiracy,  and  sufficiently  informed  him  of 
the  crime  chained.  The  objection  against  it 
is  purely  technical,  as  It  is  not  pretended 
that  he  was  In  the  slightest  degree  injured 
or  prejudiced  by  the  general  and  Indefinite 
description  of  the  property,  the  destruction 
of  which  is  charged  to  have  been  the  object 
of  the  conspiracy.  On  the  contrary,  the  rec- 
ord shows  that  he  was  well  Informed  as  to 
the  accusation  against  him.  Nor  can  we 
discover  any  necessary  repugnance  between 
the  verdict  of  gallty  on  the  third  count  and 
the  verdicts  of  acquittal  on  the  seventh  and 
eighth  counts.  In  those  counts  the  object  of 
the  conspiracy  was  alleged  to  be  "to  Injure 
and  destroy  the  property  and  dwelling  house 
of  Jos^h  Dl  Giorgio.'*  The  Jury  might  have 
very  reasonably  concluded  that,  while  the 


evid^ce  in  their  Judgment  did  not  fully  sup- 
port the  allegations  of  these  counts,  it  did 
satisfy  them  that  it  was  the  purpose  of 
the  accused  to  injure  and  destroy  some  of 
Mr.  Di  Giorglo's  propraty.  We  must  conclude 
that  tbey  were  so  convinced  by  the  verdict 
of  guilty  upon  the  third  count  and  the  ac- 
quittal upon  the  others.  The  sufficiency  of 
the  evidence  was  a  question  for  the  Jury,  and 
this  court  upon  a  motion  in  arrest  of  Judg- 
ment has  no  power  to  review  their  finding. 
We  said  In  Hiss  v.  Welk,  78  Md.  446,  28  Atl. 
401,  that:  "As  an  appellate  court  we  can- 
not review  the  findings  of  the  Jury  upon  mat- 
ters of  fact,  nor  can  we  pass  upon  the  com- 
parative weight  of  the  conflicting  evidence 
submitted  to  them.  If  no  error  of  taw  had 
been  committed  by  the  Inferior  court  in  any 
of  Its  rulings,  the  verdict  of  the  Jury,  wheth- 
er right  or  wrong.  Just  or  unjust,  and  even 
though  It  be  directly  against  and  in  the  very 
teeth  and  face  of  the  preponderance  of  evi- 
dence, cannot  be  interfered  with  here;  and 
there  is  no  power  lodged  elsewhere  to  set  the 
verdict  aside,  accept  with  the  Judge  before 
whom  the  case  was  tried."  Much  that  was 
said  In  argument  In  support  of  the  motion 
in  arrest  of  Judgment  cannot  be  considered 
by  this  court ;  but  could  have  been  appro- 
priately addressed  to  the  trial  court  upon  an 
application  for  a  new  trial. 

It  is  Insisted  by  the  appellant  that  the  In- 
dictment, trial,  verdict.  Judgment,  and  sen- 
tence violate  the  sixth,  eighth,  and  fmirteenth 
amendments  of  the  federal  Constitution,  and 
the  sixteenth  and  twenty-first  articles  of 
the  Maryland  Declaration  of  Rights.  The 
sixth  amendment  provides  that  In  all  crim- 
inal prosecutions  the  accused  shall  enjoy  the 
right  to  be  Informed  of  the  nature  and  cause 
of  the  accusation,  and  the  fourteenth  de- 
clares that  no  state  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law.  Practically  the  same  declara- 
tions are  found  in  the  twenty-first  and  twen- 
ty-third articles  of  the  Declaration  of  Bi^ts 
of  tills  stat&  The  object  of  these  provisions 
was  to  declare  and  secure  the  pre-existing 
rights  of  the  people  as  those  rights  had  been 
established  by  usage  and  the  settled  course 
of  law.  We  take  it  to  be  settled  that  when  a 
person  accused  of  crime  within  a  state  is 
subjected,  like  all  other  persons,  to  the  law 
In  its  regular  course  of  administration  In 
the  courts  of  Justice,  he  cannot  be  heard  to 
say  that  the  proceedings  and  Judgment  were 
without  due  process  of  law  because  law  in 
its  regular  and  ordwly  administration 
through  the  courts  Is  due  process  of  law 
within  the  meaning  of  the  constitutional  pro- 
visions, and,  when  the  rights  of  the  citizen 
are  thus  secured  by  the  law  of  the  state,  the 
requirements  of  the  federal  Constitution  are 
gratified.  Having  hereinbefore  held  that 
by  the  law  of  this  state  the  third  Count  of 
the  indictment  Is  sufficient,  it  necessarily  fol- 
lows that  the  appellant  has  been  deprived  of 
no  right  secured  to  blm  either     the  twen^- 
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first  article  of  the  Maryland  Declaration  of 
Rights  or  the  sixth  or  fourteoith  amend- 
meat  oC  the  federal  Constitution. 

It  is  urged  that  the  judgment  should  be 
reversed,  because  It  constitutes  a  cruel  and 
unusual  punishment  In  Tlolatlon  of  the  pro- 
visions of  the  Maryland  Declaration  of 
Rights  and  of  the  Constitution  of  the  United 
States.  In  support  of  this  contention  the  ap- 
pellant relies  upon  the  eighth  amendmeut'of 
the  federal  Coustltutlou.  which  forbids  the 
Infliction  of  cruel  and  unusual  pnnlshment, 
and  upon  article  16  of  the  Maryland  Dec- 
laration of  Rights,  which  declares  that  no  law 
to  inflict  cruel  and  unusual  pains  and  pen- 
alties ought  to  be  made  in  any  case,  or  at 
any  time  hereafter.  To  dispose  of  this  ques- 
tion we  must  understand  the  real  crime  of 
which  the  accused  was  charged.  Dl  Giorgio 
was  a  prominent  business  man  living  In 
Baltimore  <dty  and  engaged  In  the  Importa- 
tion of  fruit  to  the  Baltimore  market.  He 
lived  with  hie  wife  and  family  at  Walbrook. 
In  order  to  extort  money  from  him,  threaten- 
ing letters  demanding  money  were  sent  him 
by  an  organization  or  society  of  men  known 
as  the  "Black  Hand."  He  declined  to  comply 
with  these  demands,  and  on  the  night  of  De- 
cember 10,  1807,  a  dynamite  bomb  was  placed 
In  the  rear  room  of  his  dwelling  house  and 
exploded,  terrorizing  the  occupants  of  the 
house,  and  causing  much  damage.  Whatever 
may  have  been  the  motive  which  prompted 
this  act,  whether  It  was  an  attempt  to  mur- 
der Di  Gloi^o  and  his  family  In  revenge  for 
his  refusal  to  pay  over  money  In  response  to 
demands  made  upon  him,  or  had  for  Ite  ulti- 
mate purpose  the  coercion  of  Di  Olorglo  by 
personal  violence  Into  a  compliance  with 
these  demands,  there  can  be  no  two  opinions 
as  to  the  helnonsness  of  the  crime.  It  was 
an  act  characterized  by  the  most  malicious 
and  diabolical  wickedness,  and  should  be 
punished  with  the  greatest  severity.  We  do 
not  think  that  a  sentence  of  10  years  for 
«uch  a  crime  would  be  open  to  any  constitu- 
tional or  other  objections.  In  the  case  of 
Mitchell  V.  State,  82  Md.  627,  34  Atl.  246, 
where  the  accused  had  been  sentenced  to 
Jail  for  a  term  of  15  years  upon  a  conviction 
for  an  assault  with  intent  to  commit  a  rape, 
this  court  passed  upon  the  very  question  now 
before  us,  and  held  that  the  sentence  was  not 
a  cruel  and  lumsual  punishment  within  the 
constitutional  prohibition.  It  Is  said  In  that 
case  that  "our  law  inflicts  pain  not  in  a 
spirit  of  vengence,  but  to  promote  the  essen- 
tial purposes  of  public  Justice.  Severity  is 
not  cruelty.  The  punishment  ought  to  bear 
a  due  proportion  to  the  offense.  Crimes  of 
great  atrocity  ought  to  be  visited  with  such 
penalties  as  would  check,  if  not  prevent, 
their  commission.  It  is  Impossible  in  the 
abstract  to  mark  the  boundaries  which  sep- 
arate ctmelty  from  just  severity.  If  the 
circumstances  which  accompany  the  crime 
are  of  unusual  aggravation,  the  punishment 
ought  to  be  unusually  severe.    But  the 


courts  most  adopt  the  methods  of  pnnlafa- 
m&it  prescribed  by  law.  No  one  oug^t  to 
imaglae  that  in  a  free  country  a  court  would 
have  the  power  to  devise  new  and  slivular 
modes  of  punishment  Its  duty  Is  *dIoere  non 
facere  legem.'  Elven  where  the  law  con- 
fldes  to  the  judge  the  imposition  of  the  aen- 
tence  without  d^nlte  limit,  it  still  may  be 
possible  to  violate  the  Declaration  of  Rights. 
If  the  punlahment  la  grossly  and  Inradlnately 
disproportionate  to  the  offense  so  tliat  the 
sentence  la  evidently  dictated  not  by  a  aense 
of  public  duty,  but  by  passion,  prejudice,  ill 
will,  or  any  other  unwortliy  moUve,  the 
judgment  ought  to  be  reversed  and  tiie  cause 
remanded  for  a  more  just  sentence"  While 
the  sentence  In  this  case  Is  severe,  it  Is  not 
open  to  the  objection  of  being  In  the  eoise 
of  the  law  cruel  or  unusuaL  We  cannot  re- 
view the  action  of  the  lower  court  In  refus- 
ing to  require  the  state  to  elect  betwe^  cer- 
tain counts  and  In  overruling  the  appdlant's 
demand  for  a  bill  of  particulars.  Thoae  mo- 
tions were  addressed  to  the  sound  discretion 
of  the  court,  and  Its  action  upon  them  Is  not 
the  subject  of  an  appeal  In  the  absence  of 
some  gross  abuse  of  discretion  in  the  lower 
court  resulting  In  injury  to  the  accused,  and 
we  And  nothing  of  that  kind  In  this  case. 
Warr«i  v.  Twllley,  10  Md.  39;  Gibson  v. 
State,  64  Md.  4SS.  In  Gibson's  Case  it  Is 
said:  "No  question  has  been  raised  In  this 
court  to  the  refusal  of  the  court  below  to 
compel  the  state  to  elect  on  which  the  pris- 
oner should  be  tried.  The  practice  is  well 
settled  in  this  state  that  such  a  motion  Is  ad- 
dressed to  the  discretion  of  the  court  and 
Is  not  a  subject  of  appeal  or  writ  of  error. 
State  V.  Bell,  27  Md.  677,  92  Am.  Dec  658. 
It  Is  unnecessary  to  multiply  authorities  on 
this  question,  as  they  are  practically  unani- 
mous In  support  of  the  doctrine  stated  by 
this  court 

2.  This  brings  us  to  the  consideration  at 
the  36  bills  of  exception  reserved  by  tbe 
accused  to  the  rulings  erf  the  trial  court  upon 
questions  of  evidence.  We  have  glvoi  these 
careful  consideration;  but  we  do  not  think 
it  necessary  to  discuss  them  all  separately. 
We  find  no  revmlble  error  In  the  first  sec- 
ond, third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth,  fifteenth,  seventeenth,  eighteenth, 
nineteenth,  twentieth,  twenty-flrst  twenty- 
second,  twenty-third,  twenty-fourth,  tw«ity- 
Blxtfa,  twenty-seventh,  twenty-eighth,  and 
twenty-ninth  exceptions.  There  was,  how- 
ever, serious  error  committed  by  the  court 
In  the  sixteenth,  twenty-fifth,  thirtieth,  thirty- 
first  thirty-second,  thlrty-tbird,  thirty^ourth, 
thirty-fifth,  and  thirty-sixth  exceptions.  The 
state  relied  largely  upm  the  testlmcny  of  l^un- 
buro  and  Lupo  to  connect  Lanasa  with  this 
crime.  Both  were  under  indlctmoit  and  upon 
the  uncorroborated  evidence  of  acconqtUces 
connecting  Lanasa  with  the  crime  the  law  does 
not  permit  a  conviction  to  stand.  Wharton's 
Crlm.  Bvldence  (Stta  Bd.)  H  441.  442.  Lapo 
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pleaded  galltj,  and  tnnwd  atate^s  eridftnoe  In 
the  hope  and  expectation  ot  a  lii^t  attiteoce, 
and  In  ttala  he  waa  not  dlaai^ointed.  Accord- 
ing to  bla  own  testimony,  be  was  Induced  to 
become  a  witness  for  tbe  state  by  a  statement 
made  to  him  tbe  state's  attorney.  He  tee- 
dfled:  "As  a  result  or  my  baTlng  plead  guilty 
and  turning  state's  evidence^  I  get  from  the 
state  a  request  or  beg  tbe  court  to  ilve  my  lib* 
erty  In  order  to  take  care  of  my  family  and 
provide  for  my  family.  I  was  forced  to  de- 
clare myself  guilty  because  I  knew  all  about 
it.  I  do  not  know  bow  much  tiie  state's  offi- 
cers will  fflideavor  to  reduce  my  sentence  tor 
having  {dead  guilty  to  the  el^tb  count  I 
do  not  Know  anything.  Tbe  court  koowB 
what  the  prosecuting  attorney  will  ask  the 
court  Whatever  they  will  give  me  I  do  not 
know  anything  about  It  All  the  state's  at- 
torn^ told  me  la  this:  That  if  you  will  tell 
us  what  you  know^we  don't  want  any  lies 
f nmi  you— but.  If  you  tell  as  what  you  know, 
we  will  ask  the  court  to  sentence  you  to  18 
months.*  I  pleaded  guilty  before  tbe  state's 
attorn^  to  me  about  these  things.  Be- 
toTB  be  ever  me  anything  about  it  I 
pleaded  guilty.  Tbe  state's  attorney  promis- 
ed me  if  I  plead  guilty  that  he  would  ask  the 
court  to  give  me  ISmontha  He  didn't  tell  me 
he  would  give  me  18  months,  but  he  would 
ask  the  court  to  give  me  18  monttaa."  He 
testified  to  Acts  which,  if  believed  by  tbe  Ju- 
ry, not  (mly  connected  lAnasa  with  the  crime, 
but  wMch  showed  that  he  was  the  head  and 
front  of  tbe  whole  consplncy— the  origina- 
tor and  master  spirit  of  the  whole  nefarious 
buslneesL  Aft»  Lanasa's  conviction,  tbe 
state  ctmfessed  a  plea  of  not  guilty  against 
Tamboro,  who  also  had  testified  to  certain 
things,  which  will  be  presently,  alluded  to. 
which  toided  to  show  Lanasa's  participation 
In  tbe  crime.  The  appellant  testtfled  in  his 
own  b€lhalf,  asserting  bis  Innocence,  and  do* 
nylng  all  the  acts  imputed  to  him  by  tbe 
state.  It  is  therefore  perfectly  obvious  that 
itxe  result  of  tbe  trial  resolved  Itself  Into  tbe 
question  of  tbe  credibility  of  Lupo  and  Tam- 
bnra  The  question  of  the  appellant's  Hber^ 
ty  aeena  to  have  depended  upon  bis  ability 
to  break  down  the  evidence  of  these  two  men 
by  convincii^;  the  Jury  that  they  were  at- 
tempting, for  selfish  purposes,  by  false  and 
perjured  testimony,  to  secure  his  conviction 
of  a  crime  of  which  he  was  entirely  inno- 
cent In  this  situation  It  was  vitelly  impor- 
tant to  tbe  appellant  that  all  testimony  le- 
gally admissible  to  weaken  the  force  and 
affect  the  credlbillly  of  Oiese  witnesses 
abould  liave  been  submitted  to  the  Jury.  He 
had  a  ri^t  to  show  that  they  bad  made  to 
others  contradictory  statements  as  to  tbe  ma- 
terial facts  testified  to  by  them  at  the  trial. 
Tills  was  the  object  of  tbe  proffered  evidence 
embraced  in  the  slxteoith  and  twenly-flftb 
ezc^rtions.  "When  a  witness  has  testified  to 
any  matter  of  fact  material  to  the  issue  about 
wbldi  be  bSB  made  a  different  statement  to 
ptbwi*  sudL  itatemott.  If  dmled  by  him. 


may  be  given  la  evidence  to  discredit  or  im- 
peach him.  Munshower  t.  State,  65  Md.  2X, 
39  Am.  Bep.  414." 

Tbe  sixteenth  exception  was  taken  during 
the  cross-examination  of  Lupo,  who  bad 
pleaded  guilty  to  the  eighth  count  of  tbe 
Indictmoit  wblcb  charged  an  executed  con- 
spiracy; the  overt  act  charged  In  that  count 
being  tbe  esqiloslott  of  dynamite  which  had 
heea  placed  under  and  near  the  property  and 
dwelling  bouse  of  Di  GiorgU^.his  plea  of 
guilty  to  tliat  count  having  been  entered  un- 
der the  circumstances  stated  abme.  He  tes- 
tified fully  to  Lanasa's  participation  in  the 
crime,  had  told  ct  certeln  meetings  of  him- 
self, lAnasa,  and  Rel  in  Flttebnrft  and  of 
tbe  drcumstences  under  whldi  he  bad  oome 
to  Baltlmora  and  the  object  of  bis  visit,  but 
claimed  that  he  was  not  present  when  tbe 
dynamite  was  eqtloded.  He  testified  that 
Lanasa  said  In  Pittsburg  to  Rei  **tbat  a  bomb 
ought  to  be  throwed  into  tbe  house  of  Mr. 
Di  Olorglo,  of  Mr.  Joseph  Dl  Giorgio";  that 
Lanasa  said  to  witness  "oome  to  Baltimore, 
as  I  want  to  put  a  bomb  in  tbe  house  of  Di 
Giorgio" ;  that  Lanasa  gave  him  ¥L0  to  come 
to  Baltlmoro  "to  put  tbe  bomb  into  the  house 
of  Mr.  DI  Giorgio" ;  that  he  told  Lanasa  that 
he  was  not  good  for  that  kind  of  business, 
and  that  Lanasa  said  he  bod  two  othen  men ; 
tbat  "he  would  give  me  two  otber  men  to  do 
the  business."  He  further  testified  that  be 
reached  Baltlmora  on  tbe  lltb  of  December 
at  4  o'clock  in  the  morning,  and  wait  to  a 
hotel  and  remained  thera  until  about  0 
o'<dodE  a.  m.  of  that  day ;  that  he  afterwards 
saw  r^inasa,  and  told  him  that  Bel  was  dead, 
and  that  the  traverser  said  "my  best  friend 
was  killed  in  Pittsburg,  and  I  have  sent  two 
men  to  rob  tbe  bouse  of  Joseidi  Di  Giorgio." 
"I  did  not  say,  *rob  the  honsa'  Tbe  inter- 
preter mlsundentood  me.  He  told  me:  'My 
best  friend,  PhlUpI  Bel,  was  killed  In  Pitts- 
burg, and  I  have  suit  two  men  to  blow  np  the 
house  of  DI  Gloria' "  He  further  testified 
that  be  went  that  day  to  tlie  houjte  of  La- 
nasa, who  took  blm  upstairs,  and  tbat  La- 
nasa tbsn,  in  tbe  presence  of  two  pec^le,  re- 
peated again,  "my  Iwst  frioid  was  killed  in 
Pittsburg,  Pblllpi  Rei.  and  I  have  taken  two 
young  tUlows  and  sent  them  to  blow  up  the 
house  of  Joseph  Di  Giorgio" ;  that  he  came 
hera  for  the  purpose  of  blowing  up  the  house, 
and  learned  after  he  reached  bere  from  La- 
nasa that  toe  bouse  bad  beoi  blown  up.  Lu- 
po  on  tbe  lOtb  of  January,  1808,  In  Cleve- 
land, Ohio,  had  made  a  written  stetement  of 
his  participation  In  the  crime  in  tbe  presence 
of  Capt.  A.  J.  Pumpbrey  and  two  othw  of- 
ficers. In  this  stetement.  which  Is  called  in 
the  record  a  confession,  be  steted:  That  he 
beard  Lanasa  say  to  B^:  **I  wish  you  would 
come  to  Baltlmora  to-morrow.  I  want  to 
blow  np  Di  Gloigio's  house,  and  kill  him." 
That  in  tbe  iqtstain  room  of  Lanasa's  house 
in  Baltlmora,  Busso  said,  They  have  killed 
Rei.  Now  we  will  blow  up  Dl  GIm^o'b 
honae  with  dynanate,  and  kill  Di  Giorgio.* 
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Tony  Lanasa  also  said  tbls  same  remark  as 
Busso  did."  That  Lanasa  said  be  had  s^t 
two  men  to  blow  up  tbe  bouse.  In  order  to 
lay  tbe  foundation  to  discredit  and  Impeacb 
this  witness  by  sbowlng  that  he  bad  made 
certain  statements  tending  to  exculpate  Lan- 
asa from  all  connection  wltb  the  crime  of 
which  be  was  accased,  counsel  for  Lanasa 
Rsked  tbe  witness  tbe  following  question: 
"Did  you  not  at  tbe  city  Jail  on  Thursday, 
March  26,  1908,  about  8  o'clock  a.  m.,  say  to 
Mr.  George  Pennlman  and  Mr.  Harry  Wolf 
that  you  were  not  guUty  of  the  charge 
against  you?"  This  question  was  objected  to 
by  tbe  state,  and  tbe  court  ruled  that,  before 
tbe  question  should  be  permitted  to  be  pro- 
pounded to  tbe  witness,  tbe  nature  of  tbe 
relationship  existing  or  attempted  to  be  creat- 
ed by  Messrs.  Pennlman  and  Wolf  on  tbe  oc- 
casion of  that  Tlslt  should  be  more  clearly 
established.  Mr.  Pennlman  was  then  called 
and  testified  as  to  the  object  of  bis  rlslt  to 
Lupo  in  the  city  Jail,  and  give  tbe  circum- 
stances under  which  certain  statements  were 
made  to  him  by  Lupo.  At  tbe  conclusion  of 
Mr.  Pennlman's  evidence,  the  counsel  for  Lan- 
asa propounded  to  tbe  witness  tbe  following 
questions:  "Did  you  at  the  city  Jail  on  Thurs- 
day, March  26.  1906,  at  about  8:30  a.  m.,  say 
to  Mr.  George  Dobbins  Pennlman  and  Mr. 
Harry  Wolf  that  you  were  not  guilty  of  the 
charge  against  you;  that  your  attorneys 
wanted  you  to  plead  guilty,  bat  that  they 
could  not  fool  you,  and  that  you  were  not 
going  to  do  ai^thlng  like  that;  that  they 
were  trying  to  take  your  life;  that  the  con- 
fessions were  not  true;  that,  after  you  had 
talked  with  DImarco  for  an  hour  and  a  half, 
he  went  out  wltb  his  tall  between  bis  legs; 
that  all  in  tbe  papers  about  pleading  guilty 
was  not  true,  as  no  one  could  talk  for  yon ; 
that,  after  they  took  you  to  court,  you  would 
cry  oot  In  court  that  Mr.  DImarco  was  not 
my  lawyer,  but  I  want  Mr.  Woir— that  sub- 
sequently, at  the  end  of  tbe  conversation, 
you  asked  Mr.  Pennlman  and  Mr.  Wolf  to 
meet  yon  at  tbe  jail  at  8-.S0  a.  m.,  Saturday 
March  28th,  when  you  would  employ  them 
as  your  counsel,  and  give  them  your  defense, 
and  that  yon  wanted  to  stand  trial?"  Upon 
objection  by  the  state  the  court  refused  to 
permit  the  witness  to  answer.  Tbe  record 
states  "to  which  offer  as  so  made  tbe  state 
objected,  and  the  court  sustained  tbe  objec- 
tion, and  refused  to  permit  the  defendant  to 
prove  gald  (rffer."  The  trial  court  treated 
the  statements  made  by  Lupo  to  Mr.  Pennl- 
man as  confidential  communications  between 
attorney  and  dlent  We  cannot  so  consider 
them.  We  have  been  referred  to  no  case, 
and  we  have  been  unable  to  discover  one,  In 
which  statements  made  under  tbe  circum- 
stances disclosed  by  tbe  record  have  been 
held  to  be  privileged,  and  It  would  be  an  un- 
due extension  of  the  doctrine  to  hold  It  ap- 
plicable to  this  case. 

Tbe  subject  of  confidential  communications 
between  attonu;  and  dlNit  has  been  fully 


(Md. 

treated  by  this  court  The  result  of  the 
authorities  Is  that,  to  make  the  OHnmunica- 
tlons  privileged,  they  must  be  made  daring 
the  existence  of  tbe  actual  relation  of  attor- 
ney and  dlent,  or  during  Interviews  and 
negotiations  looking  to  the  establlShnient  of 
such  a  relationship  between  the  parties,  and 
must  relate  to  professional  advice  and  to  the 
subject-matter  about  which  such  advice  is 
sought  When  sudi  conditions  exist  the 
law  will  not  permit  the  counsel  to  divulge 
the  communications  without  the  consent  of 
tbe  client  In  Chase's  Case.  1  Bland,  222, 
17  Am.  Dec.  277,  the  chancellor  said:  rrhe 
policy  of  tbe  law  does  not  permit  a  solicitor 
to  divulge  tbe  secrets  of  his  dlent  Sncb 
confidential  communications  are  not  to  be 
revealed  at  any  period  of  time  either  be- 
fore or  after  the  suit  has  been  brought  to 
an  end  or  In  any  other  case;  for,  as  to  all 
such  matters,  his  mouth  Is  shut  forever." 
The  same  principle  la  annonnced  In  Chew  v. 
Farmers*  Bank,  2  Md.  Ch.  240;  Fnlton  v. 
MacCracken,  18  Md.  M3,  81  Am.  Dec  €20. 
In  Chew's  Case,  supra,  the  chancellor  said: 
"But  although  the  rule  Is  thus  Infiexlhle  in 
the  cases  to  which  It  aj^lies,  there  are  what 
are  sometimes  called  exertions  to  It  al- 
though these  exc^rtlons  are  rather  apparent 
than  real,  and  will,  I  think,  be  found  upon 
examination  to  be  entirely  without  tbe  prin- 
ciple up<Mi  which  the  rule  rests.  That  is, 
they  will  be  found  not  to  be  communications 
from  the  dlent  to  tbe  legal  adviser  at  all. 
but  Information  which  the  latter  had  acquir- 
ed Independently  of  any  such  commtinica- 
tlon.  And,  when  that  Is  the  ease,  the  inter- 
ests of  justice,  80  far  from  requiring  that 
It  shall  be  Io<^ed  up  in  the  breast  of  the  at- 
torney, dembnd  its  publicity  when  necessary 
to  guard  or  to  assert  the  rights  of  the  third 
persons."  The  record  shows  that  Mr.  Pennl- 
man, who  was  counsel  for  Lanasa,  had  heard 
that  Lupo  was  being  subjected  in  the  Jail  to 
some  inqiroper  treatment  Tbe  evidence  does 
not  show  the  exact  information  conveyed  to 
him;  but  It  caused  him  to  think  that  some 
Improper  Infiuence  was  being  used  upon  the 
prisoner — **that  something  was  being  done 
which  should  dot  be  done" — and  he  wanted 
to  get  at  tbe  bottom  of  It  and  see  what  the 
trouble  was,  that  be  did  not  go  there  as 
counsel  for  Lupo,  and  bad  no  thou^t  of  such 
employment  and  it  was  not  pretended  by 
Lupo  that  be  regarded  Mr.  Prainlman  as  his 
counsel  or  legal  adviser  at  any  time,  and  as 
a  matter  of  fact  he  was  never  so  onployed. 
During  the  Interview  which  took  place  under 
these  drcumstances,  Lupo,  It  is  said,  made 
the  statement  referred  to  In  the  questlMis 
embraced  in  this  exception,  and  Mr.  Pennl- 
man testified  that  at  the  time  they  were 
made  the  relation  of  lawyer  and  client  did 
not  exist,  nor  was  such  a  relationship  men- 
tioned in  any  way,  nor  had  It  occurred  to 
him.  This  Is  undisputed.  But  "aftw  every- 
thing was  said,"  to  use  the  language  of  Mr. 
painlman,  the  question  of  his  emplt^ment 
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was  broacbed,  and  an  arrangenoent  was  made 
that  he  should  return  on  the  follOTrlng  Satur- 
day, when  Lupo  "would  give  us  his  defense." 
He  did  go  to  the  Jail  on  Saturday,  but  Lupo 
declined  to  see  him,  and  never  did  give  him 
bis  defense  so  far  as  the  record  shows.  We 
think  it  clear  tliat  the  facts  do  not  bring 
these  statements  within  the  rule  as  to 
confidential  conmiunlcations.  The  witness 
should  have  been  required  to  answer,  and,  if 
he  had  denied  the  statem^t  attributed  to 
him,  Mr.  Fennlman  should  have  been  permit- 
ted to  contradict  him,  if  he  could  do  so,  as 
such  evidence  would  have  had  a  direct  tend- 
ency to  discredit  the  witness  upon  a  most 
material  point  In  the  case,  viz.,  the  connection 
of  Lanasa  with  the  conspiracy.  For  pre- 
cisely the  same  reason,  there  was  reversible 
error  In  the  mllng  on  the  question  embraced 
In  the  twenty-flfth  exception.  Joseph  Tam- 
buro,  one  of  the  defendants,  had  testified  to 
certain  facts  tending  to  show  the  guilt  of 
the  appellant.  Among  other  things  he  swore 
that  he  was  present  In  the  upper  room  of 
Lanasa's  house  on  the  occasion  testified  to  by 
liupo,  and  heard  the  appellant  say  that  he 
had  sent  two  men  to  blow  up  the  house  of 
Dl  Giorgio.  The  defense  proposed  to  con- 
tradict him  upon  this  point  by  two  witnesses 
by  showing  that  Tamburo  had  stated  that  he 
was  not  present  at  Lanasa's  home  on  the 
occasion  testified  to  by  him  and  Lupo,  and 
that  be  knew  nothing  at>out  the  trouble. 
Such  testimony  was  clearly  admissible,  and 
its  exclusion  was  well  calculated  to  do  the 
appellant  Injury. 

The  thirtieth  to  the  thirty-sixth  exceptions. 
Inclusive,  preset  substantially  the  same 
questions.  The  testimony  of  Joseph  Tamburo 
had  been  contradicted,  and  for  the  purpose 
of  supporting  his  credibility  be  was  recalled 
by  the  state  bi  rebuttal.  Thirty-nine  days 
after  the  commission  of  the  crime,  and  while 
he  was  In  the  custody  of  the  police  depart- 
ment of  Baltimore  dty,  be  made  to  F.  P. 
Dl  MbIo,  the  superintendent  of  Plnkerton's 
Xatlonal  Detective  Agency,  in  the  presence 
«f  three  members  of  the  Baltimore  city  de- 
tective departm^t,  a  statement  which  was 
reduced  to  writing  and  sworn  to  by  him 
before  a  notary  public.  T^ls  statement,  over 
the  objection  of  the  traverser,  was  admitted 
In  evidence  In  corroboration  of  Tamburo's 
testimony  in  chief.  If  It  be  conceded  tbat 
the  statement  Is  not  excluded  by  section  3, 
art  35.  Code  Pub.  Gen.  Laws  1904,  we  are 
of  opinion  that  such  a  statement  by  one 
jointly  Indicted  with  the  appellant  for  the 
identical  crime  tor  which  he  was  being  tried, 
made  so  long  after  the  commission  of  the 
offense  and  tmder  the  circumstances  disclos- 
ed by  the  record,  does  not  fall  within  the  ex- 
ception to  the  general  rule  "which  excludes 
mere  hearsay  evidence  because  ex  parte  and 
wltbont  the  sanction  of  an  oath."  The  rule 
which  admits  such  testimony  In  corrobora- 
tion of  the  evidence  of  an  impeached  witness 
Is  one  which  la  "not  vary  g^erally  recog- 


nized in  the  courts  of  England,  or  of  other 
states  In  this  country,  and  It  should  not  be 
extended,  bat  applied  strictly."  Maitland  v. 
Bank,  40  Md.  559,  17  Am.  Rep.  620.  In  all 
the  (Ases  In  this  court  In  ,wbich  such  evi- 
dence tias  been  admitted,  it  appears  that 
the  corroborating  statement  was  made  im- 
mediately, or  soon  after  the  transaction. 
Oooke  V.  Curtis,  6  Har.  &  J.  03 ;  Washington 
Fire  Insurance  Company  v.  Davison,  30  Md. 
105;  McAleer  v.  Horsey,  35  Md.  464;  Malt- 
land  V.  Citizens'  Bank,  40  Md.  559,  17  Am. 
Rep.  620;  Bloomer  v.  State,  48  Md.  537; 
Mallonee  v.  DufT,  72  Md.  286,  10  Atl.  708. 
In  the  case  of  the  City  Passenger  Railway 
Company  v.  Knee,  83  Md.  78,  34  Atl.  252,  we 
said:  "Ever  since  the  case  of  King  v.  Par- 
ker, 8  Doug.  242,  it  is  well  settled,  according 
to  the  weight  of  authority,  that  'what  a  wit- 
ness says  not  upon  oath,  will  not  be  admit- 
ted to  confirm  what  he  said  upon  oath.' 
Robb  V.  Hackley,  23  Wend.  (N.  Y.)  65;  Con- 
rad V.  Griffey,  11  How.  490,  18  L.  Ed.  779. 
But,  though  this  Is  the  general  rule,  the  text- 
writers  agree  tbat  most  courts  have  held 
that  there  'may  be  many  cases  where,  under 
special  circumstances.  It  possibly  might  be 
admissible,  as  for  Instance  in  contradiction 
of  evidence  tending  to  show  that  the  account 
was  a  fabrication  of  a  late  date,  and  where 
consequently  It  becomes  material  to  show 
that  the  same  account  had  been  given  before 
its  ultimate  effect  and  0[>eratlon  arising 
from  a  change  of  circumstances  could  have 
been  foreseen.*  2  Starkte  on  Ev.  Mar.  p.  187 ; 
1  Wharton  on  Ev.  §  570;  Rapalje's  Law  of 
Witnesses,  |  224;  Taylor's  Ev.  g  1330.  This 
exception  to  the  general  rule  seems  to  rest 
upon  the  theory  that  the  witness  having  been 
Impeached  by  evidence  showing  that  he  has 
testified  under  corrupt  motives,  or  has  fabri- 
cated his  testimony  to  meet  the  exigencies 
of  the  case,  the  fact  that  he  uttered  the  same 
statemmt  shortly  after  the  transaction,  and 
before  the  motive  to  fabricate  existed  tends 
to  support  not  only  tils  integrity,  but  also  the 
accuracy  of  his  recollection.  To  bring  the 
case  within  the  exception,  it  must  appear 
tbat  the  conversation  occurred  '  soon  after 
the  transaction,  is  consistent  with  the  state- 
ments made  on  oath,  and  contalnis  such  fact 
or  facts  pertinent  to  the  Issues  Involved,  as 
reasonably  to  furnish  to  the  Jury  some  test 
of  the  witness*  integrity  and  accuracy  of 
recollection.  And  this  Is  the  rule  that  ob- 
tains in  Maryland."  The  appellant  was  ac- 
cused of  a  crime  of  great  atrocity;  but  he 
was  entitled  to  all  the  presumptions  and 
to  all  the  safeguards  which  the  law  has 
provided  for  the  protection  of  the  personal 
liberty  of  the  citizen.  He  was  presumed  to 
be  Innocent,  and  this  presumption  was  an  ab- 
solute protection  against  conviction  and  pun- 
ishment until  It  was  overcome  by  proof 
which  placed  his  guilt  Iwyond  any  reasonable 
doubt.  Tills  presumption  attended  him 
throughout  ail  the  proceedings  against  him 
from  the  beginning  until  his  conviction  after 
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a  fair  and  Impartial  trial.  He  had  a  right 
to  be  Judged  by  the  law  of  the  land;  and 
where  it  appears,  as  it  does  by  this  record, 
that  he  has  t>een  denied  the  benefit  of  sub- 
stantial rights  during  the  progress  of  the 
trial,  it  is  the  duty  of  this  court  to  reverse 
the  Judgment  and  award  a  new  trial. 
jQ^meat  rerersed,  and  new  trial  awarded. 


BAI/riMORE  REFREOERATING  &  BEAT- 
ING CO.  OP  BALTIMORE  CITY 
T.  KREINER. 

(Court  of  Appeals  of  Maryland.  Jan.  12, 1909.) 

1.  EviDEncB  (S  129*)— Relevancy— SiuiUB 
Facts. 

While  the  facts  of  the  particular  transac- 
tion involved  are  ordloarily  the  only  lezitimate 
evidence,  facts  occurring  before  or  after  the 
tranaaction  in  suit  an  admissible  where  they 
afford  a  (air  and  reasonable  presumption  of  the 
fact  to  he  tried. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  388-398;  Dee.  Dig.  {  129.*] 

2.  Wabehousemen  (|  34*)— Ikjubt  to  dtOODS 
— ^Evidence. 

In  an  action  against  a  cold-storage  ware- 
houseman for  damages  to  dressed  [wultry  stored 
with  him  by  water  from  a  broken  city  water 
main  which  flooded  the  cellar  because  of  the 
failure  to  maintain  drain  pipes  to  carry  off  sur- 
plus water,  and  because  of  the  failure  to  make 
the  freezer  water-tight,  evidence  that  plaintiff 
had  previously  paclced  and  placed  poultry  in 
storage  there  with  good  results  was  Inadmissi- 
ble either  to  show  that  the  particular  poultry 
was  properly  prepared  and  jimcked,  or  taai  the 
Injury  was  due  to  the  negligence  of  the  ware- 
booseman. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men.  Cent.  Dig.  i  78;  Dec.  Dig.  S  34.*] 

8.  Appbax.  and  Esbob  (8  1050*)— Haeuless 
EsBOB  —  Ebboneous  Aduission  of  Evi- 
dence. 

In  an  action  against  a  cold-storage  ware- 
houseman for  damages  to  dressed  poultry  placed 
in  storage  by  water  from  a  broken  city  main 
which  flooded  the  cellar  and  submerged  the  poul- 
try, because  of  the  failure  to  maintaiu  drain 
pipes  to  carry  off  the  surplus  frater,  and  because 
of  the  failure  to  make  ue  freeaers  water-tight, 
the  error  in  admitting  evidence  that  plaintiff 
had  previously  packed  and  placed  poultry  in 
storage  there  with  good  results  was  not  preju- 
dicial to  the  warehouseman. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  4153,  4154;  Dec  Dig.  S 
1050.*] 

4.  Evidence  (8  498^*)— Competency  of  Ex- 
pert Witness— Discretion  of  Coubt. 

The  admiBsiblilty  of  expert  evidence  is 
largely  within  the  discretion  of  the  trial  court. 

[Ed,  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2201;  Dec.  Dig.  |  498%.*] 

5.  Evidence  ({  686*)— Exfebt  WirNESSEa— 

COUFBTENCY. 

A  witness  to  testify  as  an  expert  must  pos- 
sess such  intelligence  and  familiarity  with  Ae 

subject  as  in  the  sound  dif<cretion  of  the  court 
will  enable  him  to  express  a  well-informed  opin- 
ion, and  the  competency  of  the  expert  depends 
on  the  subject  of  the  inquiry. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2343 ;  Dec.  Dig.  §  536.*] 


6.  Evidence  (|  586*)— Bxpdt  WZmsnr- 

COMPCTENCY. 

One  who  had  been  In  charge  of  the  eold- 
Btorage  department  of  a  {Kicking  businesa  for  8 
years,  and  who  had  for  over  20  years  worked  in 
the  cold-storage  business,  and  who  had  visited 
and  examined  various  cold-storage  plants,  was 
competent  to  testi^  that  cold-storage  plants 
usually  had  sewers  in  the  cellars,  and  that  the 
ice  boxes  were  usually  constructwl  air  and  wa- 
ter-tight. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2343 ;  Dec  Dig.  }  536.*] 

7.  Warehousbubn  (S  34*)— Actions  fob  In- 

JUEIES— BUBDEN  OF  PBOOF. 

One  suing  a  cold-storage  warehouseman  for 
Injuriea  to  goods  placed  iu  storage  for  hire  has 
the  burden  of  proving  negligence  of  the  ware- 
houseman, and  must  introduce  evidence  tirm 
which  the  jnry  may  infer  sudi  negligence,  but 
he  need  not  prove  the  spedfie  acts  of  negligence 
causing  the  injuries. 

[Ed.  Note.— For  other  cases,  see  Waiehoose- 
men.  Cent  Dig.  Sl  76,  77 ;  Dec  Dig  {  34.*] 

8.  WARBHOUSEltEN  34*)— AOIZOMS  n»  IB- 

JURIEa- iNSTBUCriONS. 

An  instruction  in  an  action  against  a  cold- 
storsge  vrarehouseman  for  injunea  to  goodi 
placed  in  storage  for  hire  that,  if  the  jnir  find 
certain  facts  therein  redted,  uie  law  presuiiMS 
that  the  damage  was  causBa  by  the  n^igence 
of  the  warehouseman,  is  erroneous,  because  it 
withdraws  from  the  jury  the  right  to  determine 
whether  n^ligence  may  be  inferred,  taking  into 
consideration  the  facts  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  SS  84.  85 ;  Dec  Dig.  S  34.*] 

9.  Negliqenoe  (I  136*)— Pbovincb  of  Coobt 

AND  JUBY. 

The  court  must  determine  whether  any 
facts  have  been  established  from  whit^  negli- 
gence may  be  reasonably  interred,  but  the  jury 
must  determine  wlietber  from  those  facts  negli- 
gence ought  to  be  Inferred. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  I  293;  Dec  Dig.  »  136.*] 

10.  Tbial  (8  ISO*)— Question  fob  Jott— 
BuBDEN  OF  Proof. 

Whether  there  is  sufficient  evidence  to  shift 
the  burden  of  proof  from  one  party  to  the  other 
is  ordinarily  for  the  Jnry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  338:  Dec  Dig.  | 

11.  Wabbhouseuen  (S  34*)  —  Ihjubibs  to 

Goods— Negligence— Evidence. 

In  an  action  against  a  cold-storage  wan- 
housenutD  for  injuries  to  goods  placed  in  storage 
for  hire,  evidence  held  to  Justify  a  findiing  of 
u^ligence  because  of  failure  to  iK^^rly  con- 
struct the  cold-storage  cellar  and  the  ice  box 
therein,  which  negligence  was  the  proximate 
cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  War^onse- 
men,  Cent  Dig.  |  79;  Dec  Dig.  S  S4.*] 

12.  NEOLiaiRcx  (I  186*)  —  QuKsnoiTB  it» 

JUBY. 

The  court  will  not  grant  a  prayer  thst 
there  is  no  evidence  l^ally  sufficient  to  show 
want  of  reasoikabie  care  <m  the  part  of  a  party, 
nnleas  there  is  no  orridence  from  whidi  Bucfa 
want  of  reasonable  care  may  reasonably  be  In- 
ferred by  the  jury. 

[Ed.  Note.— For  other  cases,  see  NecGcenee, 
Cent.  Dig.  I  283 ;  Dec  Dig.  f  136w*] 

13.  Wabehouseuh  (fi  34*)  —  Intvota  to 
Goods— Burden  of  Proof. 

Where  plaintiff  suing  a  cold-sti}rsLge  ware- 
houseman for  injuries  to  goods  placeo  in  storage 
makes  a  prima  facie  case  of  negligence  of  the 
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warehousemaD,  vho  seeks  to  establish  a  tact 
which  avoids  the  effect  of  plaintiff's  erfdeoce, 
the  burden  of  the  evidence  shifts  and  rests  on 
the  warehouseman  to  show  the  latter  fact,  and, 
where  the  eridence  proving  such  fact  is  adduced, 
the  onns  i»  cut  again  on  plaintiff  to  show  that, 
notwithstanding  such  fact,  the  warehouseman 
Is  responsible. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  ii  76,  77 ;  Dec.  Dig.  |  84.*j 

14.  Wabehouseusn   (S  34*)  —  Injubies  to 

QOODS— NKGLiaENCB— -QnESTlON  FOB  JUBT. 
Where,  in  an  action  against  a  cold-storage 
warehouseman  for  injuries  to  goods  placed  m 
storage,  defendant  sought  to  avoid  reiponsilHlity 
by  proving  the  bursting  of  a  city  water  main  and 
the  flooding  of  the  cellar  in  consequence,  and 
that  sndi  occurrence  had  not  happened  before 
for  at  least  16  years,  the  question  irtiedker  de- 
fendant could  by  the  exercise  of  ordinary  fore- 
sight have  averted  the  injnry  waa  for  tb»  jury. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  %  84 ;  Dec  Dig.  S  34.*] 

15.  NEOUOEHCI  (i  121*)~BCBDBN  OT  FBOOF^ 

Etidekce  ov  Advsbsi  pAETr. 

In  an  action  based  on  negligence,  plaintiff 
Is  not  confined  to  his  own  testimony  to  prove 
his  case,  but  is  entitled  to  the  benefit  of  all  facts 
brought  out  by  the  evidence  offered  by  either 
party. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  9  224 ;  Dec.  Dig.  {  121.*] 

Appeal  from  Baltimore  City  Court;  Alfred 
&  Nlles,  Judge. 

Action  by  Thomas  Krelner  against  the 
Baltimore  Befrlgerating  &  Heating  Compa- 
ny of  Baltimore  City.  From  a  Judgment  for 
plalutiS,  defendant  appeals.  Reversed,  and 
new  trial  awarded. 

The  following  prayers  were  asked  by 
plaintiff  and  given  by  the  court: 

"(1)  The  plaintiff  prays  the  court  to  In- 
struct the  jory  tliat  If  they  find  that  the 
squabs,  docks,  and  cblckens  mentioned  In 
the  evidence  were  in  good  and  marketable 
condition  and  properly  prepared  and  packed 
for  cold  storage  when  they  were  deposited  by 
the  plaintiff  and  acc^ted  by  the  defendant 
for  cold  storage  during  the  months  of  July 
and  Angnst,  1904  (if  the  Jury  find  such  de- 
posit and  acceptance),  and  that  the  same 
«quabs,  ducks,  and  chickens  were  In  a  dam- 
afsed  condition  wben  they  were  delivered  by 
the  defendant  to  the  plaintiff  during  the 
months  of  January  and  February,  1005  (if 
tbe  Jnry  find  they  were  so  delivered),  and 
if  they  further  find  that  the  damaged  con- 
dition of  said  poultry  was  due  to  the  negli- 
frence  of  tbe  defendant— that  Is,  to  tbe  fail- 
ure of  the  defendant,  or  its  agents  or  em- 
ployes, to  exercise  that  degree  of  care  and 
skill  or  to  employ  those  means  and  facUltiea 
which  ordinarily  prudent  business  men  In 
the  same  business  and  under  the  same  clr- 
-cumstances  would  have  exercised  and  em- 
ployed in  the  storage  and  preservation  of 
like  goods  so  deposited— then  their  verdict 
will  be  for  the  plaintiff. 

"(2)  The  plaintiff  prays  the  court  to  in- 
struct the  Jury  that  if  tbe  Jury  believe  that 
the  poultry  mentioned  in  tbe  evidence  was 


in  good  and  marketable  condition  and  prop- 
erly prepared  and  packed  for  cold  storage 
when  it  was  delivered  by  the  plaintiff  to- 
tbe  defendant  during  the  months  of  Ju^ 
and  August,  1904  (If  the  Jury  find  such  de- 
livery), and  that  the  same  poultry  was  in 
a  decayed  and  'damaged  condition  when  It 
was  withdrawn  by  the  palntlff  from  tbe  de- 
fendant's warehouse  during  the  months  of 
January  and  February,  1905  (if  the  Jury 
find  it  was  so  withdrawn),  and  ttiat  there  is 
nothing  in  the  nature  of  poultry  such  as  tbe 
plaintiff's  to  cause  it  to  become  decayed  and 
damaged  from  being  left  in  cold  storage 
for  tbe  time  tbe  plaintiff's  poultry  was,  and 
If  tbe  Jury  further  find  that  during  the  In^ 
terval  between  the  delivery  of  said  pioultry 
to  tbe  defendant's  warehouse  and  its  with- 
drawal therefrom  said  poultry  was  in  tbe 
exclusive  possession  of  the  defendant,  then 
the  law  presumes  that  the  damage  to  said 
poultry  was  caused  by  tbe  negligence  of  the 
defendant,  and  the  verdict  of  the  Jury  will 
be  for  the  plaintiff,  unless  tbe  defendant 
shows  to  the  satisfaction  of  the  Jury  that  its 
negligence  (if  the  Jury  find  that  it  waa  neg- 
ligent) did  not  came  the  damage  to  aaid 
poultry. 

"(3)  The  plaintiff  prays  the  court  to  in- 
struct the  Jury  that,  even  though  they  find 
that  tbe  cellar  of  the  cold-storage  warehouse 
of  tbe  Baltimore  Refrigerating  &  Heating 
Company  was  without  any  careleesneu  or 
negligence,  on  the  part  of  said  company 
flooded  on  December  28,  1904^  by  the  burst- 
ing of  a  city  water  main  one  square  and  a 
half  away  from  said  cellar,  and  that  the 
damage  to  the  plaintiff's  poultry  (if  the  Jnry 
find  that  it  was  damaged)  was  caused  by 
such  flooding  of  the  cellar,  the  plaintiff  Is 
still  entitled  to  recover  in  this  case,  provid- 
ed the  Jury  further  find  that  the  said  cellar 
was  not  a  reasonably  proper  and  safe  place 
for  the  cold  storage  of  the  plaintiff's  poultry; 
that  Is  to  say,  that  an  ordinarily  prudent 
business  man  in  the  same  bualnesa  and  un- 
der the  same' circumstances  would  not  have 
stored  similar  poultry  in  said  cellar. 

"(4)  The  plaintiff  prays  the  court  to  in- 
struct the  Jury  that  although  they  may  find 
ttiat  the  cellar  of  the  defendant  company's 
cold-storage  warehouse  was  without  any 
negligence  or  carelessness  on  the  part  of 
said  company  flooded  on  December  28,  1904, 
by  the  bursting  of  a  city  water  main  one 
square  and  a  half  away  from  said  cellar, 
and  although  they  find  that  the  damage  to 
the  plaintiff's  poultry  (if  the  Jury  find  that 
it  was  damaged)  was  caused  by  such  flood- 
ing, still  if  the  Jury  further  find  that  ordi- 
narily prudent  business  men  in  the  same 
business  and  under  the  same  circumstances. 
In  case  they  had  stored  similar  goods  In  said 
cellar,  would  have  provided  and  kept  in 
working  order  some  outlet  or  drainage  from 
said  cellar,  and  that  the  defendant  did  not 
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proTlde  or  keep  In  working  order  such  out- 
let or  drainage  from  aaid  cellar,  then  the 
'plaintiff  is  entitled  to  recorer  in  this  case, 
provided  the  Jury  further  And  that  said 
flood  of  water  would  not  have  gotten  into 
the  Ice  box  or  freezer  where  the  plalntlfTa 
poultry  was  (If  the  jury  so  find)  If  the  de- 
fendant company  had  provided  such  outlet 
or  drainage,  and  kept  It  In  working  order. 

"(6)  The  plaintiff  prays  the  court  to  la- 
Btruct  the  jury  that  even  though  they  find 
that  the  cellar  of  the  cold-storage  warehouse 
of  the  Baltimore  Refrigerating  &  Heating 
Company  was  flooded  on  December  28,  1904, 
by  the  bursting  of  a  city  water  main  one 
square  and  a  half  away  from  said  cellar, 
and  that  the  damage  to  the  plaintiff's  poul- 
try (If  the  jury  find  It  was  damaged)  was 
caused  by  such  flooding,  the  plaintiff  Is  still 
entitled  to  recover  in  tbls  case,  provided  the 
Jury  further  find  that  the  water  from  the 
City's  main  would  not  have  gotten  into  the 
Ice  box  or  freezer  built  In  said  cellar  where 
the  plaintiff's  poultry  was  (If  the  jury  so 
find)  If  the  defendant  company  had  exercis- 
ed reasonable  care,  as  defined  In  the  plain- 
tiff's third  prayer,  In  the  construction  of 
said  Ice  box  or  freezer,  or  In  keeping  the 
doors  to  said  Ice  box  or  freezer  closed. 

"(6)  The  plaintiff  prays  the  court  to  in- 
atruct  the  jury  that.  If  they  find  for  the 
plaintiff,  then  the  measure  of  damages  Is  the 
difference  between  the  market  value  of  the 
squabs  and  chickens  in  their  dan^aged  condi- 
tion and  the  market  price  of  good  and  mar- 
ketable squabs,  ducks,  and  chickens  of  the 
same  kind  at  the  various  times  when  said 
poultry  was  delivered  by  the  defendant  to 
the  plaintiff,  with  Interest  at  6  per  cent 
from  March  1,  1900,  in  the  discretion  of  the 
Jury." 

The  following  prayers  were  asked  by  de- 
fendant: 

"(1)  The  Jury  is  Instructed  that  no  suffi- 
cient evidence  has  l>een  Introduced  to  show 
that  the  damage  to  the  plaintiff's  poultry 
was  caused  by  any  negligence  on  the  part 
of  the  defendant,  the  Baltimore  Refrigerat- 
ing it  Heating  Company,  and  their  verdict 
must  be  in  favor  of  said  company. 

"(2)  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  stored  with  the  Baltimore 
Refrigerating  &  Heating  Company  the  poul- 
try mentioned  In  the  evidence,  and  that  the 
said  poultry  was  damaged  while  in  the 
warehouses  of  the  refrigerating  company  by 
reason  of  the  bursting  of  the  city  water 
main,  which  caused  the  water  to  run  into 
the  said  warehouse,  and  If  the  jury  further 
find  that  the  refrigerating  company  took  such 
care  of  said  poultry  as  a  prudent  man  would 
take  under  similar  circumstances  of  his  own 
property,  then  the  verdict  must  be  for  the 
defendant,  the  Baltimore  Refrigerating  & 
Heating  Company. 

"(3)  If  the  jury  find  from  the  evidence 
that  the  plaintiff  stored  with  the  Baltimore 
Refrigerating  &  Heating  Company  the  poul- 


try mentioned  in  the  evidence,  and  that  the 
said  poultry  was  delivered  to  the  plaintiff 
in  a  damaged  condition,  and  such  condition 
was  caused  by  the  bursting  of  the  city  water 
main,  the  burden  Is  on  the  pa  in  tiff  to  show 
that  there  was  any  negligence  on  the  part 
of  the  refrigerating  company  which  caused 
the  damaged  condition  of  the  poultry." 

The  court  gave  defendant's  second  prajer^ 
but  refused  the  others. 

Argued  before  BOYD,  a  J.,  and  PEARCE, 
SCHMUCKER,  BURKE,  and  WOKTUING- 
TON,  JJ. 

Robert  H.  Smith,  for  ai>penant.  Bai^ 
&  Bagby,  for  an>elleeh 

WORTHINGTON,  J,    This  suit  waa  In- 
stituted by  the  appellee  against  the  apiKl- 
lant  to  recover  the  amount  of  toas  wtaldb 
the  former  sustained       reason  of  the  de- 
terioration in  quality  of  a  large  quantity  of 
dressed  ducks,  chickens,  and  squabs  which 
he  (the  plaintiff)  had  In  cold  storage  for 
hire,  at  the  defendant's  cold-storage  ware- 
house at  410  South  Eutaw  street.  In  Balti- 
more city.  The  plaintiff  alleges  negligence  on 
the  part  of  the  defendant  In  failing  to  exer- 
cise due  and  proper  care  in  managing  and 
maintaining    its    cold-storage  warehouse^ 
wherefore  the  poultry  became  decayed,  moul- 
dy and  practically  unmarketable.  The  remote 
cause  of  the  Injury  seems  to  have  been  the 
bursting  on  December  28,  1904,  of  one  of 
the  city's  water  mains  on  Eutaw  street  abont 
SOO  or  600  feet  north  of  the  defendant's  ware- 
house. The  water  from  this  broken  main  ran 
underground  along  one  or  more  of  the  sev- 
eral pipe  lines  in  the  street,  and  some  of  it 
reached  and  made  Its  way  Into  defendant's 
cold-storage  cellar,  flooding  the  cellar  to  the 
height  of  four  or  five  feet,  and  submerging 
a  number  of  boxes  containing  the  poultry  in 
question.   The  cellar  remained  in  this  flood- 
ed condition  for  24  hours  or  more  before  the 
leak  could  be  repaired  and  the  water  from 
the  cellar  removed.   The  ice  box  or  refriger- 
ator where  the  poultry  was  stored  was  the 
rear  part  of  the  cellar,  being  separated  from 
the  front  part  by  a  so-called  insulated  iiar- 
tltlon.   In  this  partition  was  a  door  opening 
from  the  front  part  of  the  cellar  or  vestibule 
into  the  Ice  box.  Under  this  door  was  a  erev 
Ice  one-sixteenth,  of  an  inch  wide  and  four 
and  one-half  feet  long.    There  was  also  a 
small  gutter  on  each  side  of  the  cellar  floor 
running  under  the  partition  Intended  to  carry 
off  water  used  in  washing  the  freezer  or  ice 
box.   This  water  was  collected  by  means  of 
these  little  gutters  In  a  hole  in  the  vestibule 
part  of  the  cellar,  and  carried  out  from 
thence  In  buckets  or  barrels.    Iliere  was. 
however,  no  drainage  or  sewer  pipe  in  the 
cellar.    These  facts  aire  undisputed.  The 
plaintiff's  witnesses  also  testified  that  a  cold- 
storage  cellar  was  not  a  good  place  to  store 
delicate  poultry  like  this,  because  there  would 
be  more  or  less  dampness  about  a  cellar 
which  would  canae  the  poultry  to  mould  acd 
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deteriorate;  that  pealtry  properly  prepared 
aud  packed  ought  to  ke^  from  six  to  twelve 
nionths;  that  there  was  nothing  lii  the  na- 
ture of  poultry  such  as  this  to  render  It  un- 
marketable or  damaged  from  being  left  in 
cold  storage  for  six  months  or  more;  that 
this  poultry  was  put  In  cold  storage  when 
freshly  killed,  and  after  being  carefully  pre- 
pared and  packed  for  that  purpose;  that  it 
was  put  In  during  August,  1904,  on  to  Janu- 
ary, 1906,  and  about  the  middle  of  January 
a  box  of  squabs  was  taken  out  and  the  squabs 
found  to  be  discolored  and  dark,  and  all  the 
poultry  was  found  to  be  in  such  a  damaged 
condition  that  It  bad  to  be  sold  for  half 
price.  The  defendant's  witnesses  testified 
that  this  cellar  was  dry  as  a  bone  and  the 
proper  place  for  the  storage  of  poultry ;  that 
the  temperature  in  the  freezer  was  maintain- 
ed at  4  to  13  degrees.  Two  of  defendant's 
witnesses  on  cross-examination  also  testified 
that  a  freezer  is  made  air-tight,  or  Is  suppos- 
ed to  be  air-tight,  but  not  necessarily  water- 
tight; that  they  did  not  provide  against  wa- 
ter. In  rebuttal  two  of  the  platntifTs  wit- 
nesses testified,  against  the  objection  of  the 
defendant,  that  a  well-constructed  cold-stor- 
age cellar  should  contain  a  drain  pipe  or 
sewer  to  carry  off  any  superfluous  water 
that  might  get  In  there,  and  also  that  a 
freezer  or  Ice  box  should  be  made  alr-tlgbt 
and  water-tight  During  the  progress  of 
the  trial  the  defendant  reserved  four  excep- 
tions, three  to  the  rulings  of  the  court  on  the 
admissibility  of  certain  evidence,  and  one 
relating  to  the  prayers,  the  verdict  and 
Judgment  being  for  the  plaintiff,  the  defend- 
ant has  appealed. 

1.  The  first  exception  Is  to  the  ruling  of 
the  court  in  permitting  the  following  ques- 
tion, propounded  to  the  plaintiff,  to  be  an- 
swered :  "Q.  How  about  the  poultry  that 
you  prepared  and  packed  In  July  and  August 
in  other  years.  In  the  same  way,  and  which 
you  left  until  January  and  February  follow- 
ing came  out?  Ana.  It  came  out  all  right" 
It  Is,  of  course,  well  settled  that  the  facta  at 
the  particular  transaction  are  ordinarily  the 
only  l^ltimate  evidence  of  the  Injury  and 
the  manner  and  cause  of  its  occurrence,  and 
not  other  and  different  occurrences.  But  it  Is 
equally  well  settled  that  facts  occurring  be- 
fore or  after  the  suit  are  admissible  If  they 
afford  a  fair  and  reasonable  presumption 
of  the  fact  to  be  tried ;  It  being  left  to  the 
Jury  to  determine  their  precise  force  and  ef- 
fect. Brooke  v.  Winters,  39  Md.  605 ;  Davis 
T.  Calvert,  S  GUI.  &  J.  269,  25  Am.  Dec.  282. 
In  the  present  case  this  evidence  was  offered, 
as  stated  in  appellee's  brief,  "as  tending  to 
show  that  the  injury  to  the  plaintiff's  poul- 
try was  due  to  some  act  on  the  part  of  the 
defendant,  and  not  to  either  the  nature  of  the 
poultry  Itself  or  to  the  way  It  was  packed 
by  the  plaintiff."  While  we  do  not  think  the 
question  a  proper  one  to  have  been  asked  or 
answered,  under  the  circumstances  of  this 
case,  for  the  reason  that  the  facts  sought , 


to  be  elicited  thereby  related  to  other  occur- 
rences too  remotely  connected  with  the  is- 
sue in,  this  case  to  enable  the  Jury  to  fairly 
Infer  therefrom  either  that  this  particular 
poultry  was  properly  prepared  and  packed  or 
that  the  Injury,  complained  of  was  due  to 
negligence  or  want  of  care  on  the  part  of  the 
defendant  yet  we  are  unable  to  see  In  what 
manner  the  defendant  was  prejudiced  by  the 
answer  given.  In  the  case  of  Baltimore,  etc., 
v.  Leonhardt,  66  Md.  TO,  5  AU.  346,  dted  In 
support  of  defendant's  contention  as  to  this 
exception,  the  evidence  was  offered  by  the 
defendant  to  show  that  no  accident  had  ever 
before  happened  to  a  [}assenger  on  the  upper 
deck  of  one  of  Its  cars.  This  court  held  that 
the  evidence  was  properly  excluded ;  the  rea- 
son being,  of  course,  that  the  defendant  could 
not  adduce  evidence  of  proi>er  care  on  Its 
part  on  former  occasions  as  tending  to  show 
proper  care  on  its  part  on  the  particular  oc- 
casion then  under  Investigation.  In  the  case 
of  Wise  V.  Ackerman,  76  Md.  875,  25  Atl. 
424,  also  relied  upon  by  the  defendant  on  this 
point,  the  offer  was  by  the  plaintiff  to  show 
that  an  accident  similar  to  that  sued  for  In 
that  case  had  happened  on  a  former  occa- 
sion. This  court  held  Uie  evidence  In- 
admissible because  it  could  not  form  "the 
basis  of  a  well-founded  presumption  as  to 
the  existence  of  negligence  on  the  part  of  the 
defendant  as  the  direct  cause  of  the  Injury 
to  the  plaintiff"  in  the  case  then  before  the 
court.  In  the  case  at  bar  the  evidence  Is  of- 
fered by  the  plaintiff,  and  shows  that  on 
former  occasions  the  poultry  stored  by  plain- 
tiff with  the  dtfendant  came  out  all  right 
While  such  evidence  tended  to  show  that 
the  plaintiff  bad  on  former  occasions  prop- 
erly prepared  and  packed  the  poultry  stored 
by  him  with  the  defendant,  yet  as  we  have 
said,  the  Jury  could  not  fairly  Infer  there- 
from bow  this  particular  poultry  was  packed 
or  prepared.  At  the  same  time  It  tended  to 
show  that  there  was  nothing  in  the  nature 
of  dressed  poultry  such  as  this  to  prevent  its 
keeping  in  good  condition  in  a  cold-storage  cel- 
lar for  several  months,  and  also  that  the  de- 
fendant did  ordinarily  manage  and  maintain 
its  cold-storage  warehouse  in  a  careful  and 
proper  manner.  The  answer,  therefore,  tak- 
en altogether,  was  much  stronger  in  favor  of 
the  defendant  than  of  the  plaintiff  by  whose 
counsel  the  question  was  propounded.  For 
this  reason,  we  think  this  exception  furnishes 
no  reversible  error. 

2.  The  second  and  third  exceptions  relate 
to  the  action  of  the  trial  court  in  permitting 
the  plaintiff's  witness  Gettler  In  rebuttal  to 
answer  the  two  following  questions:  "Q. 
How  ought  a  refrigerator  situated  as  this  us- 
ed by  the  Baltimore  Refrigerating  &  Heating 
Company  to  have  been  constructed?  A.  All 
the  refrigerators  I  have  ever  seen,  and  I 
have  been  In  abattoirs  here,  and  in  Washing- 
ton and  In  New  York,  and  been  through  all 
the  abattoirs  and  they  all  have  sewers  In  the 
cellars.    When  the  sewer  main  broke,  It 
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broke  beside  Swift  St  CSo.*a  warebouae,  at  tbe 
corner  of  Eutaw  and  Camdoi  streets,  and  we 
bare  as  lar^e,  If  not  a  larger,  cellar  tliaii  tbe 
Baltimore  Befrlgeratlng  it  Heating  Companr, 
and  we  did  not  have  a  cent  of  damage  be- 
cause we  had  a  sewer  there.  Q.  I  asked  you 
how  the  Ice  box  ought  to  have  been  con- 
structed, or  how  they  are  usually  con8tmc^ 
ed?  A.  They  are  usually  comtmeted  Air- 
tight and  water-ti^ht"  The  objection  to 
these  questions  Is  In  both  Instances  based  on 
the  ground  that  the  witness  had  not  shown 
proper  quallflcatlons  to  make  him  an  expert 
on  the  subject  of  the  construction  (HC  storage 
warehouses.  The  admissibility  of  opert  or 
opinion  evidence  is  la^ly  witbln  the  discre- 
tion of  the  trial  court,  whose  Judgment  Is 
nevertheless  always  subject  to  review  by  this 
court  Dashlell  v.  Griffith,  84  Md.  363,  35 
Atl.  1094.  It  must  be  shown  that  the  wit- 
ness possesses  such  Intelligence  and  such  fa- 
miliarity with  the  subject  as  in  the  sound 
discretion  of  the  court  will  enable  him  to 
express  a  weli-tnformed  opinion  In  regard 
thereto.  Some  subjects,  of  course,  require  a 
much  higher  degree  of  Intelligence  and  of 
special  knowledge  than  others.  It  1b  there- 
fore said  that  expert  capacity  Is  a  matter 
wholly  relative  to  the  subject  of  the  particu- 
lar Inquiry.  In  the  present  case,  besides  the 
evidence  of  his  qualifications  contained  In 
bis  answer  to  tbe  first  of  tbe  above  questions, 
the  witness  had  before  the  questions  were 
put  to  bim  testified  that  he  was  In  the  em- 
ploy of  Swift  A  Co.  engaged  in  the  packing 
business,  and  had  charge  of  and  looked  after 
the  cold-storage  department,  and  had  done 
so  for  8  years;  that  for  the  last  22  or  23 
years  he  had  been  working  in  the  cold-stor- 
age business;  that  he  had  been  employed  at 
three  or  four  places  where  there  were  cold- 
storage  plants.  Including  the  abattoir  in  Bal- 
timore; that  he  had  been  through  some  of 
Swift  &  Co.'s  cold-storage  plants  In  New 
York,  Washington,  and  Norfolk ;  that  he 
looked  after  the  produce  end  of  Swift  &  Co.'s 
business,  such  as  poultry,  butter,  and  eggs; 
that  he  had  knowledge  of  defendant's  plant 
from  packing  goods  there  for  Swift  A  Co.  We 
think  these  opportunities  for  observation,  to- 
gether with  the  experience  which  he  was 
shown  to  have  bad  in  tbe  cold-storage  busi- 
ness, quellfled  the  witness  to  answer  the 
questions  propounded  to  him. 

3.  The  fourth  exception  relates  to  the 
granting  of  the  plaintifTs  six  prayers  and  to 
the  rejection  of  two  of  tbe  def6ndant^a  pray- 
ers. All  tbe  prayers  are  set  out  in  fall  In 
the  report  of  this  case  preceding  this  opin- 
ion. The  principal  objection  nrged  by  the 
defendant's  counsel  Is  to  the  granting  of  the 
plaintiff's  second  prayer.  By  that  Ins^rufS 
tion  the  Jury  are  told  that  If  they  find  cer- 
tain facta  therein  recited,  "then  tbe  law  pre- 
sumes that  tbe  damage  to  said  poultry  was 
caused  by  the  negligence  of  the  defoidant.'* 
The  objection  urged  to  this  prayer  Is  that  It 


pats  the  burdm  of  proof  of  netflgwice  i^n 
the  defendant  More  correctly  epeaUng,  It 
may  be  said  to  declare  a  prima  fade  case  to 
have  been  made  oat,  and  to  shift  tiie  burden 
of  proof  from  the  plaintiff  to  the  defoidant 
by  the  presumption  of  negligence  from  cer- 
tain facts  recited  as  a  matter  of  law.  Sev- 
eral authorltlea  outside  of  this  state  are  dted 
by  the  attorneys  for  the  respective  parties 
In  support  of  and  against  the  correctness  of 
Uils  prayer. 

Bnt  we  tUnk  tbe  substantial  qneetlon  has 
been  passed  upon  and  settled  In  at  leant  two 
cases  heretofore  decided  by  this  court;  one 
of  these  being  the  case  of  HamUeton  t.  Uc- 
Gee,  19  Md.  4S.  In  this  case  an  action  was 
brought  by  a  liveryman  to  recover  damages 
for  injuries  to  a  horse  which  had  been  hired 
to  tbe  defendant  This  court  q)eakiDg  by 
Bartol.  J.,  said:  "We  agree  with  the  appel- 
lant's counsel  that  the  onus  of  proving  want 
of  diligence  and  reasonable  and  proper  care 
was  on  the  plaintiff.  But  surely  It  cannot 
be  said  that  there  was  no  evidence  from 
which  the  Jury  might  find  a  want  of  reason- 
able care  in  this  case.  The  horse  when  hired 
was  sound  and  in  good  condition.  On  the 
following  evening  when  returned  be  was  bad- 
ly foundered,  hardly  able  to  walk,  and  died 
In  a  few  days.  One  of  the  wltneasee  stated 
that  In  his  opinion  the  horse  was  foundered 
by  bard  driving.  On  this  point  several  wit- 
nesses testis  that  a  horse  may  be  found»«d 
when  properly  and  carefully  used.  But  that 
was  a  question  for  the  Jury,  properly  left  to 
them  by  the  court's  Instruction."  The  other 
case  In  mind  is  that  of  the  American  District 
Telegraph  Co.  v.  Walker,  72  Md.  454,  20  Atl. 
1,  20  Am.  St  Rep.  479.  In  that  case  the 
American  District  Tel^aph  Company  hired 
a  boy  to  drive  a  two-horse  team  tor  the  ptaln- 
tlCT.  The  horses  ran  away  while  In  the  boy's 
care,  breaking  the  vehicle,  and  so  seriouly 
Injuring  one  of  the  horses  that  It  bad  to  be 
shot  while  the  other  horse  was  rendered  un- 
safe to  drive.  In  an  action  for  damages 
against  the  telegraph  company  this  court, 
speaking  by  Chief  Judge  Alv^,  said :  "That. 
If  negligrace  or  want  of  skill  In  tbe  bailee  or 
his  servant  be  tbe  ground  of  action,  the  onus 
of  proof  Is  on  the  plaintiff."  The  former  of 
these  two  cases  comes  under  the  third  head 
of  Lord  Holt's  division  of  the  subject  of  bail- 
ments, as  explained  in  his  opinion  delivered 
In  the  case  of  Coggs  v.  Bernard,  2  Lord  Ray- 
mond's R^rt  919 ;  and  the  latter  nnder  the 
fifth  head  of  such  division.  The  fifth  head 
Includes  all  casee  where  goods  are  Intrusted 
to  the  bailee  for  saf^eeplng  w  to  be  car- 
ried, or  to  have  some  work  done  upon  them, 
for  hire  to  be  paid  to  the  bailee.  But  onder 
both  heads,  when  negligence  Is  the  grcnind 
of  the  action,  the  burdai  of  proving  n^I- 
genoe  is  upon  the  bailor.  Tbe  case  at  bar 
comes  under  tbe  fifth  head,  and  according  to 
the  rale  declared  in  the  two  opinions  ot  this 
court,  Jnit  dted,  the  onus  of  proving  ne^H- 
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sence  is  on  the  plaintiff.  TliiB  does  not  mean, 
bowerer,  that  tlie  plaintiff  must  prove  tbe 
Hpeciflc  acts  of  negligence  which  caused  the 
injury,  evidence  from  which  the  jury  may  In- 
fer such  negligence  is  Bufflcient.  As  in  the 
case  of  Hambleton  v.  McGee,  supra,  while 
the  court  held  that  the  burden  of  proving 
negligence  was  on  the  plaintiff,  yet  that  there 
was  evidence  in  the  case  from  which  the  Ju- 
ry might  infer  negligence  without  proof  of 
the  specific  acts  of  n^Hgence.  The  vice  of 
■the  plaintiff's  second  prayer  is  that  it  de- 
clares that  n^ligence  may  under  the  cir- 
cumstances set  forth  in  the  prayer  be  pre- 
sumed as  a  matter  of  law,  whereas  It  is  for 
the  jury  to  determine  whether  negligence 
may  be  inferred  or  presumed  or  not,  taking 
into  consideratioQ  all  the  facta  and  circnm- 
Btances  of  the  case.  The  court  Is  to  say 
whether  any  facts  have  been  established  by 
the  evidence  from  which  negligence  may  be 
reasonably  Inferred.  The  jurors  have  to  say 
whether  from  those  facts  when  submitted  to 
them  negligence  ought  to  be  Inferred.  See 
Schermer  v.  Neurath.  54  Md.  ^1,  39  Am.  Rep. 
397.  In  the  case  of  Russell  v.  New  Haven 
Steamboat  Company,  60  N.  Y.  121,  Rapallo, 
J.,  quaking  for  the  Court  of  Appeals  of  that 
state,  says,  at  page  127:  "The  nature  of  an 
accident  may  itself  afford  prima  fade  proof 
of  n^Igence,  and  we  think,  as  the  case 
stood,  the  judge  erred  in  not  submitting  the 
question  of  n^llg^nce  to  the  jury."  In  a 
later  case  from  the  same  oonrt  it  is  said,  cit- 
ing Russell  T.  Steamboat  Co.,  supra:  "While 
it  Is  true  aa  a  general  proposition  that  a 
bailor  charging  negligence  on  the  part  of  the 
bailee  rests  under  the  burden  of  proof,  yet 
often  times  slight  evidence  will  shift  the  bur- 
den to  the  bailee."  WIntringham  v.  Hayes, 
144  N.  T.  1,  38  N.  B.  999,  43  Am.  St  Rep.  72.^. 
But  that  there  is  sufficient  evidence  thus  to 
shift  the  burden  of  proof  Is  not  ordinarily 
for  the  court  to  determine,  but  for  the  jury. 
In  Price's  Case,  29  Md.  420,  this  court,  speak- 
ing through  Alvey,  J.,  says:  "It  la  very  true 
negligence  may  lu  some  cases  become  a  mere 
question  of  law,  to  be  determined  by  the 
court,  upon  a  given  state  of  facta,  either  ad- 
mitted or  to  be  found  by  the  jury.  It  Is  not, 
however,  the  duty  of  the  court  to  draw  in- 
ferences or  make  deduotl<niuB  from  evidence. 
To  do  that  falls  within  the  well-deflned  prov- 
ince of  the  jury  that  courts  should  be  ever 
careful  not  to  invade."  The  dnnmurtances 
of  that  case,  it  Is  true,  were  different  from 
those  In  the  case  at  bar,  but  the  principle 
ennndated  thertiu  aa  quoted  atwve  Is  equal- 
ly applicable  here.  We  think,  therefore,  that 
there  was  harmfol  error  in  granting  the 
plalntUTs  second  prayer. 

We  understand  Outt  there  Is  no  objection 
to  the  remaining  five  prayers  of  the  plaintiff, 
and  we  think  these  would  fhlrly  have  In- 
structed  the  jury  bad  the  erroneous  second 
prayer  tiem  omitted  altogether. 

As  to  the  defendant's  first  {ffayer,  which 
it  was  sought  to  withdraw  the  case  from  the 


consideration  of  the  jury,  we  think  It  was 
properly  rejected.  There  was  evidence  prop- 
er to  be  submitted  to  the  jury,  from  which 
they  could  have  ^found  want  of  proper  con- 
struction of  def^dant's  cold-storage  cellar, 
and  Ice  box  or  freezer  located  therein,  and. 
that  such  want  of  proper  construction  was 
the  proximate  cause  of  the  Injury  to  plain- 
tiff's poultry.  The  court  will  not  grant  a 
prayer  that  there  is  no  evidence  legally  suf- 
flcimt  to  show  want  of  reasonable  care  on 
the  part  of  the  defendant,  unless  there  is  no 
evidence  in  the  case  from  which  such  want 
of  reasonable  care  may  reasonably  be  Inferred 
by  the  Jury. 

As  to  the  defendant's  third  prayer,  which 
was  also  rejected,  while  In  the  abstract  it 
seems  Intended  to  express  a  correct  proposi- 
tion of  law,  yet  not  only  Is  its  phraseology 
somewhat  obscure,  by  reason  of  the  use  of  the 
word  "caused"  twice  In  different  senses  In  close 
connection  with  each  other,  but  it  also  Ignores 
the  fact  that  the  defendant's  witnesses  in 
testifying  to  the  breaking  of  the  water  main 
and  the  flood  of  water  that  In  consequence 
ran  into  the  cellar  of  defendant  also  testified 
to  the  fact  that  the  freezer  was  not  air-tight 
or  watertight,  but  that  there  was  a  (revlce 
under  the  freezer  door,  and  also  an  opening 
under  the  partition  where  the  gutter  was  lo- 
cated, which  crevice  and  openings  allowed  the 
water  to  run  into  the  fre^r,  thereby  causing 
the  injury  complained  of,  and  also  that  there 
was  no  drain  pipe  or  sewer  leading  from  the 
cellar,  from  which  facts  the  jury  might  have 
Inferred  want  of  due  care  without  any  fui^ 
ther  proof  on  the  subject.  In  order  to  make 
clear  the  objection  to  this  prayer,  it  may  be 
useful  to  aay  here  a  word  upon  the  subject 
of  the  burden  of  proof.  As  we  have  already 
stated,  in  this  case  the  burdrai  la  upon  the 
plaintiff  to  show  negligence  on  the  part  of 
the  defendant;  that  Is  to  say,  the  plaintiff 
must  show  that  some  negligent  act  or  omis- 
sion of  the  defendant  was  the  proximate  cause 
of  the  injury  In  order  to  entitle  him  ta  re< 
cover.  If  the  plaintiff,  by  his  testimony  in 
chief,  make  out  a  prima  facie  case,  and  the 
defendant,  instead  of  producing  evidence  to 
negative  the  facts  which  the  plaintiff's  evi- 
dence tends  to  establish,  proposes  to  show  a 
distinct  proposition  which  avoids  the  effect 
of  the  plaintitTs  evidence,  then  the  burden  of 
evidence  shifts,  and  rests  upon  the  party  pro- 
posing to  show  the  latter  fact  If  evidence 
tending  to  prove  this  fact  be  adduced,  then 
the  onus  Is  cast  again  upon  the  plaintiff  to 
show  that  notwlttistandlng  such  distinct  fact 
the  adverse  party  Is  still  responsible  because 
such  fact  does  not  excuse  him.  Snob  a  de- 
f«ise  amounts  really  to  a  plea  of  confession 
and  avoidance.  Aa  Is  said  by  Thayer  In  his 
Prelim.  Treatise  on  BWdenee:  "The  parties 
are  doing  the  work  at  the  trial  that  It  Is  the 
preliminary  fnnctlon  of  the  pleadings  to  do. 
Practically  the?  are  pleading  ore  tenus."  In 
this  case  tbe  defendant  confesses  the  injory, 
but  nndertakes  to  avoid  respontiblllty  by 
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showing  the  bnrBtlng  of  a  city  water  main 
and  tbe  flooding  of  its  cellar  la  consequence. 
Sucb  an  occurrence,  the  testimony  shows,  had 
not  happened  before  for  at  least  16  years,  and 
It  is  contended  that  It  Is  one  that  the  defend- 
ant could  not  be  expected  to  provide  against 
But  that  was  a  question  for  the  Jury  to  de- 
termine ;  for  if,  notwithstanding  such  unusual 
occurrmice,  the  defendant  could,  by  the  exer- 
cise of  ordinary  care  and  foresight,  have 
arerted  the  Injury,  he  atlll  mast  answer  in 
damages  to  the  person  Injured.  Van  Zyle  on 
Bailments,  H  202-204.  In  undertaking  to 
show  by  way  of  confession  and  avoidance 
that  this  unusual  occurrence  was  the  cause 
of  the  damage  to  the  poultry,  the  def^tdant's 
witnesses,  as  we  have  already  stated,  also 
testified  to  facts  which  in  the  minda  of  the 
Jury  might  have  given  rise  to  the  Inference 
of  the  want  of  ordinary  care  and  foresight  on 
the  part  of  the  defendant  without  further 
proof  on  either  side.  And,  besides  this,  the 
plaintiff  in  rebuttal  did  adduce  evidence  still 
further  tending  to  show  a  faulty  construction 
of  the  defendant's  cold-storage  cellar,  and, 
bad  the  defendant's  thftd  prayer  been  grant- 
ed, the  Jury  might  have  Inferred  that,  ev«i 
if  they  deemed  all  the  evidence  taken  togeth- 
er sufficient  to  warrant  them  In  finding  such 
want  of  ordinary  care  and  prudence,  yet  that 
In  the  opinion  of  the  court  some  further  evi- 
dence on  the  part  of  the  plaintiff  was  neces- 
sary to  Justify  them  in  so  finding.  Negligence 
Is  a  question  for  the  Jury  to  determine  from 
all  the  facts  and  circumstances  of  the  case, 
and  not  from  the  evidence  of  either  party 
alone.  For  these  reasons,  we  think  the  de- 
fendant's third  prayer,  if  granted,  would  have 
been  misleading  to  the  Jury,  and  that  under 
the  circumstances  of  this  case  It  was  proper- 
ly rejected. 

But  for  the  error  In  granting  plaintiff's 
second  prayer,  the  Judgment  must  be  rsmsed, 
and  a  new  trial  awarded. 

Judgment  reversed,  with  costs  to  the  ap* 
pdlant  and  a  new  trial  awarded. 

0ILTS  T.  PLUMVILLE  R.  CO. 
OSnpreme  Court  of  Pennsylvania.  Jan.  4,  1009.) 

1.  RAILBOA.DS  (§  6G*)— Location  or  Route— 

FBIORTTT  0?  KlGHT. 

Where  the  location  of  the  roate  has  been 
made  by  the  engioeera  of  a  railroad  company 
and  become  complete  by  adoption  by  Uie  com- 
pany, the  title  to  the  route,  as  agaiost  other 
companies,  passes  to  such  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dea  Dig.  |  56.*] 

2.  Eminent  Domain  (§  820*)— Right  of  Wat 
—Time  WitEN  Title  Passes. 

Where  the  location  of  the  route  oE  a  rail- 
road compaDj  by  its  engineers  and  adoption  of 
the  location  by  the  company  has  been  followed 
by  the  payment  of  the  damages  due  the  land- 
owner, or  when  a  bond  to  secure  the  damages 
has  been  given  and  ao<%pted  by  the  owner  or 


(Pa. 


appEoved  by  the  c<Hnmoii  pleai^  die  fltis  to  t3it 
right  of  way  passes  to  the  eompany. 

[Ed.  Note.— For  other  cases,  see  Ehnineiit  Do- 
main, Cent.  Dig.  H  851,  S62;  Dec.  Dig.  1820.*] 

3.  Eminent  Douain  (8  820*)— Right  or  Wat 
— TiuK  When  Titu  Passes— Bond. 

Where  a  saffident  bond  approved  by  the 
court  has  been  given,  the  railroad  company  ac- 
quires as  perfect  a  right  to  the  easement  as  if  it 
had  paid  cash  therefor,  and  the  landowner's 
only  remedy  is  upon  the  bond  in  connection 
with  the  statutory  provision  for  assessment  and 
collection  of  damages. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  |  S52;   Dec.  Dig.  i  320.*] 

4.  E^NEHT  Domain  (fi  317*)— Rioht  or  Wat 

— TllXE  AOQUIBED. 

The  interest  whidi  a  railroad  acqoties  1^ 

right  of  eminent  domain  Is  not  a  fee,  or  an  ease- 
ment In  the  proper  sense  of  the  word ;  bat  it  is. 
in  sabstance,  an  interest  in  the  land  special  and 
exclusive  in  its  nature. 

[Ed.  Note.— For  other  cases,  see  BmiiiMkt  Do- 
main. Cent  Dig.  H  831^,  836;  Dee;  IMg-  I 
817.*] 

6.  Eminent  Domain  (S  323*)— Biqht  or  Wat 
— Abanoonmeht. 

Where  a  railroad  company  onder  the  ri^^t 
of  eminent  d(»nain  appnmriabes  land  for  its 
right  of  way,  fixes  the  width  of  its  appropria- 
tion, which  is  approved  and  adopted  by  its 
board  of  directors,  gives  a  bond  to  secure  the 
damages  resultii^  and  actually  oecapie*  and 
consteuets  Its  road  on  the  land.  It  cannot  Oiere- 
after  refuse  to  take  any  part  of  the  right  of 
way,  so  as  to  dtfeat  the  owner's  right  to  dam- 
ages for  the  width  originally  fixed  vf  the  eom- 
pany. 

[Ed.  Note.— For  other  cases,  see  Elminent  Do- 
main, Cent  Dig.  {  804;  Dec.  Dig.  i  323.*] 

6.  Eminent  Doicaih  (|  84^— l^zu  AcQun- 

BD— SfBIHOS. 

A  railroad  company  does  not  by  condemna- 
tion secure  title  to  the  waters  of  a  spring  with- 
in the  right  of  way,  and  in  assessing  damages 
the  landowner  Is  not  entitled  to  the  value  of  tlie 
Hpring,  but  is  entitled  to  oompensatlon  for  inters 
ference  with  Its  use. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  \  227;  Dec.  Dig.  |  84.*] 

7.  Ebhnent  Domain  (|  818^— Acquxb- 
ED— Subjacent  Support. 

A  railroad  company.  In  the  exerdae  of  its 
right  of  eminent  dmnaio,  secures  not  only  tfae 
surface,  but  also  so  mudi  of  the  underlying 
minerals  as  may  be  necessaiy  to  stqpport  the 
surface. 

[Ed.  Note.— For  other  cases,  see  EteUnent  Do- 
main, Cent  Dig.  \\  841.  842;  Dec.  Dig.  I  SlS.*J 

&  Eminent  Domain  (|  153*)— Pebsonb  En- 
titled TO  Damaqes—Owner  of  Unde:bi.t- 

ING  MtNEBALS. 

Where  the  owner  of  the  sarface  had,  prior 
to  the  appropriation  of  the  land  for  a  railroad 
right  of  way,  conveyed  the  coal  nnderlyins  the 
surface,  with  sufficient  mining  rights  to  enable 
the  grantee  to  remove  all  the  coal,  regardless  of 
its  effect  upon  the  surface,  the  grantee  of  the 
coal  must  be  compensated  by  the  railroad  com- 
pany for  any  part  of  it  necessary  for  t]ie  aai^ 
port  of  the  surface. 

[Ed.  Note.— For  other  cases,  see  IShnlnent  Do- 
main, Cent  Dig.  I  407;  Dec  Dig.  |  153L*} 

9.  Eminent  Domain  (9  203*)— AssEsntKsrr  or 
Damaoes— Evidence— Admissibiutt. 

The  answer  of  a  witness  that  be  would  not 
wish  to  own  the  farm  after  the  appropriation  of 
a  railroad  r^ht  of  way  across  it  was  immateri- 
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al,  na  affecting  tiie  damagH,  and  ahoold  have 
beieu  strickeo. 

[Ed.  Note.— For  other  cawa,  aee  Bmlnent  Do- 
main, Cent  Dig.  i  642;  Dec.  Dig.  |  2DB.*} 

Appeal  from  Court  of  Common  Pleas,  Ind- 
iana County. 

Condemnation  proceedings  by  Mary  J.  Dllts 
against  the  PlumTllIe  Railroad  Company. 
Judgment  for  plaintiff  for  91,860  and  defend- 
ant appeals.  Heversed. 

Argued  before  MITGHEII^  C.  J.,  and 
FELL,  BBOWN,  MESTBEZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

S.  P.  Channell.  M.  O.  Watson,  W.  F.  Etbln, 
F.  E.  Watrous,  H.  F.  Marsh,  and  J.  N.  Lang- 
bam,  tta  appelant  John  P.  BJaIr  and  DaTld 
Blair,  for  appellee. 

MESTREZAT,  J.  This  Is  a  condemnation 
proceeding,  Instituted  July  26,  1007,  by  the 
plaintiff  for  the  purpose  of  having  determin- 
ed the  damages  which  she  has  sustained  by 
reason  of  the  location  and  construction  of  the 
defendant  company's  road  through  her  lands 
In  Indiana  county.  She  owns  a  farm  contain- 
ing 62  acres,  on  which  are  two  dwdliug 
bousea,  one  large  bam,  and  other  outbuild- 
ings. The  right  of  way  of  the  defendant's 
Toad  throui^  her  premises  is  a  atrip  of  land 
66  feet  In  width  and  96  rods  In  length,  and 
contains  2.4  acres.  In  the  summer  of  1906 
the  defendant  company  located  its  road  orer 
the  plaintiff's  premises,  and,  the  parties  fall- 
ing to  agree  on  the  damages  due  her,  the  com- 
pany tendered,  and  the  plaintiff  accepted,  a 
bond.  The  defendant  took  possession  and 
commenced  the  construction  of  its  road  on 
the  land  on  July  18,  1905.  Prior  to  the  ap- 
propriation of  the  right  of  way,  as  we  Infer, 
the  plaintiff  and  her  husband,  by  deed  dated 
July  3,  1905.  couToyed  to  the  PlumvUIe  Coal 
Company  all  the  coal  In  and  under  her  farm, 
"except  two  acres  underlying  the  buildings 
and  spring  appurtenant  thereto,"  together 
with  full  mining  rights  authorizing  the  ven- 
dee tojnlne  and  remove  all  the  coal  without 
liability  for  any  Injury  done  thereby  to  the 
•OTerlying  surface  or  any  structures  thereon, 
together  also  with  certain  surface  prlvllefi>» 
reasonably  necessary  to  drain  or  voitUate 
the  mine,  and  with  the  right  to  make  and 
maintain  trolley  lines  and  drains  npon  or 
under  the  surface  and  to  erect  on  the  surface 
the  necessary  structures  to  mine  the  coal. 
Viewers  were  appointed  the  court,  and, 
having  made  their  report,  the  defendant  com- 
pany appealed  to  the  ccnnmon  pleas.  The 
case  was  tried  in  tbat  court  last  April  and  re- 
sulted In  a  v^lct'  and  Judgmmt  tcae  the 
plaintiff.  The  defendant  has  aiqpealed. 

The  route  adopted  by  a  railroad  company 
is  In  the  discretion  of  the  preaident  and  board 
of  directors,  with  the  exertions  noted  In  the 
statute.  Tbe  location  (tf  the  nnite  on  the 
ground  Is  made  by  the  engineers  of  the  com- 
pany, and  becomes  complete  when  it  has  been 


adopted  by  the  company.  The  title  to  the 
route,  as  against  rival  corporations,  then 
passes  to  the  company  which  has  made  the 
location.  When  this  action  of  the  company 
has  been  followed  by  the  payment  of  the  dam- 
ages due  the  landowner,  or  when  a  bond  to 
secure  the  damages  has  been  given  and  ac- 
cepted  by  the  owner  or  has  been  approved  by 
the  common  pleas,  the  title  to  the  right  of 
way  passes  to  the  corporation.  Fries  v. 
Southern  Pennsylvania  Railroad,  etc.,  Com- 
pany, 85  Pa.  73;  Hoffman's  Appeal,  118  Pa. 
612,  12  Atl.  67 ;  Johnston  v.  Callery,  173  Pa. 
129.  33  Atl.  103&  In  the  Fries  Case  it  Is 
said  (page  74  of  85  Pa.) :  "But  here  the  rail- 
road company  gave  the  required  bond  and 
entered  lawfully.  The  easement  of  the  com- 
pany was  therefore  lawfully  acquired,  and 
passed  to  the  purchaser  under  the  mortgage 
unincumbered  by  any  lien,  except  the  Judg- 
ment upon  the  report  of  viewers,  which,  how- 
ever, was  obtained  after  the  mortgage  had 
been  recorded.  As  the  consequence  of  these 
proceedings,  the  purchaser  took  a  clear  title, 
and  the  landowner  was  thrown  back  upon  his 
bond."  In  the  Johnston  Case  It  Is  said  (page 
137  of  173  Pa.,  page  1037  of  83  AtL):  "It 
(tbe  selection  and  adoption  of  a  line  for  the 
proposed  road)  fastens  a  servitude  upon  the 
property  affected  thereby,  and  so  takes  from 
the  owner  and  appropriates  to  the  use  of  the 
corporation.  It  gives  to  the  latter  a  standing 
to  settle  with  and  make  compensation  to-the 
owner  for  Ute  property  thus  taken  and  ap- 
propriated to  its  own  use,  and.  In  case  they 
cannot  agree,  to  give  adequate  security  for 
tbe  payment  of  damages  when  legally  ascer- 
tained. Until  such  compensation  la  made,  or. 
In  lieu  thereof,  approved  security  Is  given, 
the  title  ta  the  owner  Is  not  divested.  As 
against  blm,  the  coriraration,  by  its  act  of 
locatifm,  can  acquire  only  a  conditional  title 
whidi  rlpena  Into  an  absolute  one  npon  mak- 
ing compensation."  After  the  bond  has  been 
gtvoi,  the  graq»  of  the  owner  is  released 
from  the  property,  and  be  is  ranitted  to  the 
hood  for  the  damf^iea  which  he  may  sustain 
by  reason  of  the  location  and  constructlmi 
of  the  road  through  hid  premises.  The  right 
of  way  passes  to  a  subsequent  pnndiaser  or 
mOTtgagee  unincumbered  any  daim  for 
dami^es.  In  Holhnan's  Aj^Mlf  118  Pa.  612, 
12  AtL  67,  poiding  an  appeal  by  the  landown- 
er from  the  report  of  viewers  assessing  dam- 
ages, the  oxnpany'a  pn^rty  and  franchises 
were  KiA  under  ivoceedlngs  institnted  <m  ii 
mortgage'  <a  the  company's  road  by  the  trus- 
tee Cor  the  bondholders,  and  on  distribution 
of  tb»  fond  realised  <m  the  sale  the  ownra  of 
the  land  was  doiied  the  right  to  recover  bis 
damages.  It  was  taUd  that  h9  was  confined 
to  his  remedy  upon  the  bond.  In  that  case 
Stttrett,  J.,  detirwing  the  oi^nion,  says 
(pgga  618  of  118  Pa.,  page  69  of  12  Atl.): 
"When  a  nfflcittit  bond  with  sureties  ap- 
proved by  the  court,  bad  been  given,  tbe 
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company  acquires  as  clear  and  perfect  right 
to  the  easement  as  if  it  had  paid  therefor  in 
cash.  The  landowner's  only  remedy  Is  npon 
the  bond  In  connection  with  the  statutory 
proTlsion  for  assessment  and  collection  of 
damages."  This  case  is  followed  in  Fischer 
T.  Catawlssa  Railroad  Company,  ITS  Pa.  G64, 
34  Atl.  860. 

The  interest  which  a  railroad  company  ac- 
quires in  real  estate  by  the  right  of  eminent 
domain  is  well  settled  in  this  state.  It  is  not 
a  fee,  nor  is  it  an  "easement"  in  the  proper 
sense  of  that  word.  Onr  cases  have  frequent- 
ly defined  it,  and  among  them  is  Pennsyl- 
vania Schuylkill  Valley  R.  R.  Co.  t.  Read- 
ing Paper  Mills.  149  Pa.  18.  24  Ati.  205,  which 
has  been  frequently  approved  and  followed. 
In  that  case  the  present  chief  justice,  deliv- 
ering the  opinion,  says  (page  20  of  149  Pa., 
page  205  of  24  Atl.):  "Such  title  in  some- 
times called  an  easement,  but  it  is  a  right  to 
exclusive  possession,  to  fence  in,  to  bntld  over 
the  whole  surface,  to  raise  and  maintain  any 
appropriate  superstructure  Including  neces- 
sary foundations  and  to  deal  with  it  within 
the  limits  of  railroad  uses  as  absolutely  and 
OB  uncontrolled  as  an  owner  in  fee.  There 
was  no  such  easemrat  at  common  law,  and  it 
may  well  be  doubted  if  It  Is  not  a  misnomer 
to  ext^d  to  this  newly  Invented  interest  in 
land  the  name  of  easement,  perhaps  appro- 
priate enough  to  the  railroad's  ordinary  right 
of  way  for  its  tracks.  It  would  seem  to  be 
rather  a  fee.  in  the  surface  and  so  much  be- 
neath as  may  be  necessary  for  support, 
though  a  tose  or  conditional  fee,  terminable 
on  the  cesser  of  the  use  for  railroad  purposes. 
But  whatever  it  may  be  called,  it  is  In  sub- 
stance an  Interest  in  the  land  special  and 
exclusive  In  its  nature  and  which  may  he  the 
subject  of  special  injury." 

The  title  to  the  rl^t  of  way  having  vested 
in  the  company  for  railroad  purposes  by 
payment  of  the  damages  to  the  landowner,  or 
by  the  damages  being  secured  by  acceptance 
of  a  bond  or  its  approval  by  the  common 
pleas,  the  company  cannot  thereafter  dis- 
continue the  proceedings  and  deprive  the 
owner  of  his  right  to  the  damages  he  has  sus- 
tained. The  title  to  the  property  is  in  the 
company,  and  the  owner's  tdgbt  to  damages 
is  fixed.  The  corporation  may  abandrai  the 
Tight  of  way  and  permit  it  to  go  back  to  the 
owner,  but  this  act  will  not  prevent  the  own- 
er from  enforcing  his  daim  for  the  damages 
sustained  1^  him.  In  Fischer  v.  Catawlssa 
Railroad  Company,  176  Pa.  654,  84  AtL  800. 
which  was  an  appeal  from  the  award  of 
viewers  assessing  damages,  the  court,  on  the 
trial  of  the  cause,  permitted  the  railroad 
company  to  withdraw  its  bond  and  to  discon- 
tinue all  proceedings  for  the  assessment  of 
damages.  This  court  held  that  such  action 
was  erroneous,  and  in  reversing  the  order 
Sterrett,  G.  J.,  said  (page  558  of  175  Pa.,  page 
861  of  34  AtlO:  "It  was  unwarranted  any 
act  of  assembly  or  by  any  of  onr  rulings  in 
the  class  of  cases  to  which  this  belongs.  As 


shown  by  the  cases  above  dted,  the  effect  of 
the  proceedings  deliberately  instituted  by  one 
of  the  defendants.  Including  the  approval  and 
tiling  of  the  bond,  appointment  of  viewers, 
etc.,  was  to  divest  plalutifrs  right  to  the  pos- 
session of  the  land  taken,  and  remit  him  to 
his  claim  for  compensation,  under  the  Con- 
stitution, secured  by  the  bond,  etc  Not  only 
had  a  divestiture  of  plaintiff's  right  of  pos- 
session been  effected,  but,  after  the  approval 
and  filing  of  the  bond,  defendants  were  in  the 
actual  and  rightful  possession  of  the  land  in 
question.  Under  all  our  decisions  It  was  tlien 
too  late  to  discontinue  the  proceeding." 

1.  Before  tlie  viewers,  and  subsequently  <hi 
the  trial  of  the  cuuse  in  the  conunon  pleas, 
the  aniellant  company's  counsel  cAored  to 
"renoonce  any  and  all  rl^ts  and  privileges 
wbitih  they  may  have  or  may  be  supposed  to 
have  in"  a  part  of  the  rigbt  of  way,  being  13 
feet  in  width  and  100  feet  in  length.  The 
viewers  very  [woperly  dlsr^rded  the  vlter. 
and  the  court  likewise  rejected  It  The  otter 
was  first  made  more  than  two  years  after  the 
right  of  way  had  been  located,  the  bond  to 
secure  the  damages  had  been  accepted  by  the 
owner  of  the  premises,  and  the  defendant  had 
taken  possession  of  the  land  and  constructed 
its  railroad  thereon.  At  this  time,  and  for 
the  t^vo  years  immediately  preceding,  the  title 
to  the  right  of  way,  Including  this  small 
portion  of  it,  had  been  in  the  appellant  com- 
pany. The  owner's  right  to  possession  had 
been  divested,  and  her  right  to  comprasation 
had  vested  and  been  secured  by  the  bond.  At 
I  any  time  after  the  acceptance  of  the  bond 
by  the  owner,  if  the  appellant's  property  and 
franchise  had  been  mortgaged  or  sold,  the 
title  to  the  right  of  way  would  have  passed, 
unincumbered  by  the  owner's  claim  tor  dam- 
ages. The  purchaser  would  have  taken  the 
title  to  the  part  of  the  rli^t  of  way  pn^Mwed 
to  be  renounced,  and  the  owner  would  have 
been  compelled  to  look  to  the  t>ond  for  her 
damages.  It  was  therefore  not  within  the 
power  of  the  appellant  company,  against  the 
objection  of  the  appellee,  to  renounce  any 
pert  of  the  rigtit  of  way  or  reconvey  It  to 
her,  so  as  to  prevoit  from  reoovartng  the 
damages  which  she  had  sustained.  Sorb 
logically  fOllowa  from  the  apprvqiriation  of 
the  land  by  the  aiqiellant  for  ita  right  of  way 
and  the  vlng  of  the  bond  to  seciire  the  dam- 
ages ttierefor.  It  nuty  also  be  aivgested  thst 
the  renunciation  presented  to  the  viewers  and 
to  the  court  was  utterly  valueless  for  the  pnr 
pose,  as  it  discloses  no  authority  on  Ute  part 
of  the  counsel  of  the  railroad  company  to 
dispose  of  Its  property  1^  gift  or  otherwise. 

A  railroad  company  may,  aa  contraded  by 
appellant's  counsel,  limit  the  width  of  ito  ap- 
proprlatton  ttirou^  the  ownw's  land  to  lesM 
Uian  permitted  to  be  takm  by  the  statute. 
The  width  of  its  rlgbt  of  way  cannot  exceed 
66  feet,  but  it  is  entirely  discretionary  with 
the  company  whether  it  sbidl  take  that  or  a 
lesser  width.  As  plainly  pointed  out  In  Jones 
V.  Erie  &  Wyoming  Valley  B.  B.  Go.,  144  Pa. 
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629,  23  Atl.  2S1,  It  Is  the  duty  of  tbe  com- 
pany to  define  tbe  width  of  its  location  wfa^ 
It  enters  and  appropriates  the  land.  In  the 
absence  of  such  action  on  the  part  of  the 
company,  fixing  the  width  of  Its  right  of  way, 
it  wUl  be  presumed  that  It  has  aK>roprlated 
the  full  width  allowed  by  its  charter.  This 
pmumptlon,  however,  Is  only  applicable 
where  the  entry  Is  adverse  and  upon  prop- 
erties subject  to  seiEure  or  appropriation  na- 
der  general  laws,  and  does  not  ai^ly  to  tbe 
entry  upon  a  public  street  J<me8  r.  Erie  & 
Wyoming  Valleiy  H.  R.  Co..  169  Pa.  833.  32 
Atl.  685,  47  Am.  St  Rep.  916.  But  where  a 
railroad  company  under  the  right  of  eminent 
domain  enters  for  tbe  purpose  of  appropriat- 
ing land  for  Its  right  of  way,  fixes  the  width 
of  its  appropriation,  which  Is  approved  and 
adopted  by  its  board  of  directors,  gives  a 
bond  to  secure  the  damages  resulting  from 
such  appropriation,  and  actually  occupies 
and  constructs  its  road  on  the  lai^d,  the  rail- 
road company  cannot  thereafter  refuse  to 
take  any  part  of  the  right  of  way  so  as  to 
defeat  the  owner's  right  to  damages  for  the 
width  originally  fixed  by  the  company.  The 
appellant  contends  that  the  two  cases  of 
Jones  v.  Railroad  Company,  just  cited,  are 
authority  for  a  dlfTerent  doctrine,  and  sus- 
tains its  contention  that  the  company  may 
renounce  Its  right  of  way  to  the  small  strip 
of  land.  13  by  199  feet  and  thereby  defeat 
the  owner's  right  to  damages  pro  tanto.  The 
cases  were  between  the  same  parties  and 
arose  out  of  the  same  facts.  A  railroad  com- 
pany had  located  and  constructed  its  road 
on  a  street  In  the  city  of  Scranton.  It  re- 
fused to  define  the  width  of  its  location.  If 
it  was  60  feet  it  took  a  part  of  the  plaLntUTs 
premises.  He  instituted  proceedings  to  have 
his  damages  assessed.  The  company  still 
declined  to  fix  the  width  of  its  appropria- 
tion and  resisted  a  recovery  on  tbe  ground 
that  It  did  not  take  any  of  the  plaintlCTs 
property.  The  trial  court  held  with  the 
defendant,  and  a  verdict  was  had  against 
the  plaintiff.  On  appeal  this  court  reversed 
the  judgment,  holding  that,  as  the  company 
had  not  defined  the  Umtts  of  its  appropria- 
tion, there  was  a  presumption  that  It  took 
the  fiull  width  fixed  by  its  charter  of  Incor- 
poration, which  would  include  a  portion  of 
tbe  plaintiff's  premises.  The  court  held  that 
In  view  of  the  presumption  as  to  the  width 
of  the  appropriation  and  of  tbe  evidence 
tending  to  show  that  tbe  company  had  taken 
the  full  width  allowed  by  its  charter,  the 
case  was  for  the  jury.  The  case  was  tried 
again,  and  another  appeal  was  taken.  It 
was  then  held  that  the  presumption  that 
the  company  took  tbe  full  width  allowed  by 
its  charter  would  not  prevail  In  the  case  be- 
cause the  road  was  located  and  constructed 
on  a  public  street  It  was  said  In  the  opin- 
ion, and  upon  this  the  appellant  relies  to 
sustain  its  position  in  this  case:  That 
while  the  proper  time  to  define  the  width  of 
the  company's  appropriation  is  when  the 


appropriation  is  made,  yet  the  right  to  de- 
fine the  location  may  be  exercised  after- 
wards, within  a  reasonable  time ;  that  where 
the  right  of  way  has  been  located,  but  there 
has  been  no  actual  taking  of  the  land,  and 
the  railroad  has  been  constructed  and  Is  In 
operation  outside  of  the  plalntllTs  bound- 
aries, tbe  company  may  then  define  the  lim- 
its of  its  right  of  way  and  thereby  prevent  a 
recov»7  for  land  not  actually  taken.  But 
In  these  cases,  as  will  be  observed,  the  com- 
pany had  not  defined  the  width  of  Its  ap- 
propriation, nor  had  compensation  been; 
made  or  secured  to  the  owner  for  the  dam:- 
ages  likdy  to  result  from  the  appropriation 
of  the  land,  and  hence  the  owner's  title  had 
not  been  divested.  A  bond  had  been  ten- 
dered to  the  plaintiff,  but  It  had  not  been 
accepted,  nor  had  a  bond  been  presented  to 
or  approved  by  the  court  to  secure  the  plain- 
tiff's damages.  The  bond  which  was  present- 
ed to  the  owner  of  the  land  recited  that  the 
defendant  "Iiad  located  its  railroad  track 
near  the  property  of  the  said  John  Jones, 
In  the  city  of  Scranton,  and  it  Is  alleged  by 
him  that  said  property  Is  and  will  be  dam- 
aged thereby."  It  Is  apparent  therefore  that 
the  cases  are  not  authority  for  the  doctrine 
contended  for  by  appellant  that  a  railroad 
company  may  renounce  any  part  of  Its  right 
of  way  after  It  has  appropriated  tbe  laud 
and  the  owner's  title  has  been  divested  by 
his  acceptance  of  a  bond. 

2.  Within  the  right  of  way  as  located  by 
the  company  there  is  a  spring  of  water.  The 
appellant  attempted  to  diminish  the  damages 
resulting  from  the  appropriation  of  the  ap- 
pellee's land  by  renouncing  the  part  of  the 
right  of  way  on  whi<^  the  spring  was  located. 
As  we  have  seen,  the  company  was  properly 
defeated  in  Its  attempt  to  evade  respon^blllty 
for  damages  for  this  part  of  its  right  of  way. 
For  Injury  to  the  spring,  the  appellee  Is  enti- 
tled to  damages.  By  condemning  the  land, 
however,  the  company  does  not  secure  title  to 
the  waters  of  the  spring,  and  hence  it  cannot 
sell  or  dispose  of  the  water,  nor  can  it  make 
use  of  the  water  for  any  purpose  whatever. 
It  has  the  right  to  conduct  it  by  proper  drain- 
age, onto  the  lands  of  the  appellee,  to  whom 
It  belongs,  and  who  may  dispose  of  It  as  she 
pleases.  The  appellant's  appropriation  of  the 
land  interferes  with  and  Changes  the  manner 
of  the  appellee's  use  of  the  spring,  and  to 
that  extent  she  Is  injured.  Plank  Road  Com- 
pany V.  Braden,  172  Pa.  460,  33  Atl.  562,  was 
a  bill  filed  by  a  road  company,  having  the 
right  of  eminent  domain,  to  prevent  the  own- 
er of  premises  through  which  the  company 
had  condemned  a  right  of  way  from  Interfer- 
ing with  a  spring  within  the  limits  of  the 
right  of  way.  It  was  there  held  that  the  ti- 
tle to  the  water  of  the  spring  was  In  the  own- 
er of  the  fee,  and  that  he  had  the  right  to 
use  the  whole  of  the  water,  to  conduct  it  by 
pipes  wherever  he  desired,  to  consume  It,  to 
sell  it,  or  to  waste  It.  In  delivering  the  opin- 
ion Mr.  Justice  Williams  aaya  (page  466  ot 
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172  Pa.,  page  562  of  33  Atl.) :  "The  plaintiff's 
easement  qualified  the  manner  in  which  the 
defendant  might  use  his  sprlns,  but  It  did  not 
qualify  his  title.  The  title  was  as  absolute 
and  unqualified  to  the  water  as  to  the  rocks 
out  of  which  it  issued,  and  the  defendant 
had  the  right  to  take  it  where  be  pleased 
and  use  it  as  he  pleased.  Mills  on  Emi- 
nent Domain,  p.  70.  He  had  no  right  to 
use  it  in  such  a  manner  as  to  infilct  Injury 
on  the  plaintifTa  roadbed,  but  he  had  the 
right  to  use  the  whole  of  It,  to  conduct  It  by 
pipes  wherever  he  desired,  to  consume  it,  to 
sell  it,  or  to  waste  It  The  plaintiff  has  no 
easement  In  the  sprlug,  It  has  a  right  of  way 
for  public  travel  over  the  land  upon  which 
the  waters  of  this  spring  descended,  ffnd  for 
the  purpose  of  preservlug  its  roadbed  in  a 
condition  suitable  for  travel  it  may  drain  the 
water  off.  The  right  Is  one  of  drainage  of  the 
roadbed  only.  It  is  not  a  right  to  appro- 
priate, or  to  take  exclusively  possession  of, 
the  spring  Itself,  or  to  exclude  the'  owner 
therefrom.  Mills  on  Eminent  Domain,  p.  71. 
•  •  •  (Page  407  of  172  Pa.,  page  562  of 
33  Atl.)  The  corporation  has  a  roadway  at 
the  side  of  which  the  defendant  has  a  spring. 
Each  must  so  use  Its  own  as  to  Infiict  do  un- 
necessary injury  on  the  other,  but  neither  can 
forcibly  exclude  the  other  from  what  Is  his 
own.  •  *  •  The  corporation  may  drain 
Its  road,  but  It  cannot  In  the  exercise  of  the 
right  of  drainage  take  forcible  possession  of 
this  spring,  exclude  the  owner  from  access  to 
it,  and  transport  it  for  Its  own  use  or  the 
use  of  any  other  iwrson  off  the  owner's  land." 
It  follows  therefore  that,  In  assessing  the 
damages  sustained  by  the  appellee,  she  Is  not 
entitled  to  the  value  of  the  spring.  The  title 
to  it  remains  in  her,  and  its  water  may  be 
used  by  her.  While  this  Is  true,  yet  her  use 
of  the  water  of  the  spring  may  be  Interfered 
with  by  the  use  of  the  land  by  the  appellant 
company,  and  for  that  she  Is  entitled  to  be 
compensated.  As  we  have  seen,  the  company 
has  the  right  to  the  exclusive  possession  of 
the  land  for  railroad  purposes,  and  it  may  In- 
terfere with  the  spring  and  the  use  of  It  by 
the  owner  of  the  land  to  any  extent  found 
necessary  in  the  use  of  its  right  of  way  for 
such  purposes.  It  has  the  right  to  occupy 
the  whole  width  ot  Its  right  of  way,  includ- 
ing the  ground  from  which  the  water  issues 
in  this  spring,  and  place  th«>eoD  its  tracks 
or  any  structures  necessary  In  the  operation 
of  its  road.  It  may  therefore  prevent  the  aj>- 
pellee  from  taking  the  water  directly  from 
the  place  It  issues  from  the  ground  by  de- 
positing dirt  or  erecting  stmctures  thereon. 
The  manner  of  using  the  spring,  her  proper^ 
ty,  is  flierefore  interfered  with  by  the  appel- 
lant's appropriation  of  ttie  land,  and  to  the 
extttit  of  ber  Injury  she  Is  entitled  to  com- 
pensation. The  amount  of  the  damages  will 
depend  upon  the  extent  of  the  Injury,  whitA, 
of  course,  must  be  made  to  appear  evi- 
dence. If  the  use  to  whldi  the  appellant  puts 
this  part  of  Its  right  of  way  should  destn^ 


the  spring,  the  appellee  must  be  awSided 
compensation  for  the  value  of  it  In  Wbeat- 
ley  T.  Baugh,  25  Pa.  628,  633,  64  Am.  Dec 
721,  Chief  Justice  Lewis,  delivering  the  (pin- 
ion, said:  "The  owner  of  land  on  wtilch  a 
spring  issues  from  the  earth  has  a  perfect 
right  to  it  against  all  the  world,  except  those 
thrbngh  wh<Me  land  it  comes.  He  baa  even 
a  right  to  It,  as  against  them,  until  It  comes 
in  conflict  with  the  enjoyment  of  their  own 
property.  •  •  •  Even  a  railroad  corpora- 
tion, armed  by  law  with  the  right  of  emlnrat 
domain,  and  having  power  to  take  private 
property  for  the  construction  of  Its  road,  is 
answerable  to  the  owner  of  a  q)ring  for  de> 
stroylng  It,  although  Its  destruction  be  caus- 
ed by  excavations  on  the  land  ot  an  adja- 
cent proprietor." 

3.  In  condemnation  proceedings  a  railroad 
company,  In  the  exercise  of  Its  rl^t  of  «ni- 
nent  domain,  secures  not  only  the  surface  of 
the  land,  but  also  so  much  of  the  underlying 
minerals  as  may  be  necessary  to  suK>ort  the 
surface.  The  company's  entry  upon  the  land 
Is  an  appropriation  of  the  subjacent  strata  of 
coal  or  other  minerals  so  far  as  necessary  to 
supjiort  the  surface  for  any  purpose  to  whldi 
It  may  be  put  for  railroad  uses.  Penn  Gas 
Coal  Company  t.  Qas  Company,  181  Pa.  S22, 
19  Atl.  983 ;  Davis  v.  Gas  C<«apany,  147  Pa. 
130,  23  Atl.  218.  In  the  former  case  a  bill 
was  filed  by  the  plaintiff,  a  coal  company,  to 
restrain  the  defendant  gas  company  from  lay- 
ing its  pipes  through  the  surface  of  the  land, 
owned  by  another  party,  until  the  flilne  and 
ai^roval  of  an  adequate  bond  to  the  plain* 
tiff  company  securing  payment  of  any  dam- 
ages which  might  accrue  to  It  The  owner  of 
the  land  had  granted  the  coal  to  the  plaintiff 
company  and  released  his  right  to  the  snnwrt 
of  the  surface,  thereby  enabling  the  company 
to  remove  all  the  coal  without  regard  to  the 
effect  upon  the  surface.  The  trial  court  re- 
fused the  injunction,  but  this  court  revmed 
and  directed  the  court  to  require  the  gas  com- 
pany to  file  the  bond.  Mr.  Justice  Williams, 
delivering  the  opinion,  said  (page  533  of  131 
Pa.,  page  983  of  19  Atl.) :  "The  rl^t  of  onl- 
nent  domain  cannot  be  abridged  or  d^eated 
by  the  contracts  between  the  private  owners, 
or  by  the  release  of  the  owner  of  the  snrtee& 
An  entry  by  the  state  upon  the  surface  is  an 
entry  upon  the  snbja(»nt  strata  so  tar  as 
they  are  necessary  to  support  the  snrfaoe  for 
the  purposes  of  the  canal,  railroad,  pipe  line, 
or  other  structure  to  be  buUt  thereon.  If  the 
corporation  making  the  entry  has  no  knowl- 
edE^  that  the  right  of  support  has  beai  re- 
leased, or  if  it  falls  for  any  reason  to  tender 
a  bond  to  the  owner  of  the  coal,  the  remedy 
of  the  owner  Is  by  bill  to  zestraln,  <x  by  a 
proceeding  to  obtain  an  assessmoit  of  the 
damages  sustained."  In  that  case  it  is  dis- 
tinctly ruled  Oiat  both  the  surface  and  coal 
owner  are  entitled  to  ocHupensatliHi  tot  the 
Injury  sustained  by  tiie  aivroprlatloD  of  the 
right  of  way. 

In  the  case  In  hand  the  own«  of  the  taP' 
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face  bad,  prior  to  the  appropriation  of  the 
land,  conveyed  the  coal  underlying  the  sur- 
face, with  suffldent  mining  rights  to  enable 
the  grantee  to  remove  all  the  coal,  regardless 
of  Its  tfTect  upon  the  surface.  If  any  part 
of  the  coal  waa  necessary  for  the  support  of 
the  surfoce,  occupied  by  the  appelant  com- 
pany, the  owner  of  the  coal  is  entitled  to  com- 
pensation. When  therefore  the  company  en- 
tered and  appropriated  the  land  for  its  right 
of  way,  it  was  required  to  compensate  both 
the  owner  of  the  surface  and  the  owner  of 
the  coal  for  the  damages  resulting  frcan  the 
appropriation.  The  owner  of  each  Is  entitled 
to  damages  to  the  eztait  of  his  holdings,  and 
it  is  apparent  that  the  amount  of  damages  to 
which  the  owner  of  the  surface  Is  oitttled 
will  depend  upon  the  interest  she  has  in  the 
land.  The  extensive  mining  rights  which  she 
granted  to  the  purchaser  of  the  coal  might 
affect  the  interest  or  estate  which  she  has 
In  the  land.  Those  rights  belong  to  the  own- 
er of  the  coal  and  must  be  considered  as  a 
part  of  biB  property  In  estimating  the  dam- 
ages done  him  by  the  company  In  aiHproprtat- 
Ing  the  right  of  way.  It  therefore  follows 
that  a  witness  in  testifying  to  the  amount  of 
damages  due  the  owner  of  the  coal  or  the 
owner  of  the  surface  must  be  acquainted  with 
the-  title  of  the  party  seeking  to  recover  dam- 
ages. In  testifying  In  the  action  brought  by 
the  owner  of  the  surface,  he  should  be  in- 
formed that  the  ownership  of  the  coal  and 
mining  rights  Is  In  another,  and  that  fact 
should  be  taken  Into  consideration  by  the  wit- 
ness If  the  appellant's  appropriation  Imposed 
any  servitude  on  the  coal.  The  statement  of 
the  fact  will  not,  as  appellee  seems  to  think, 
confuse  the  witness.  Counsel  need  not  read 
from  the  deed  the  mlnli^  rights.  The  mere 
statement  that  the  coal  and  the  right  to  re- 
move It  all  regardless  of  tbe  effect  upon  the 
surface  is  sufficient  Information  for  the  wit- 
ness. He  will  then  have  tbe  requisite  knowl- 
edge of  the  titles  to  mable  him  to  testify  In- 
tel! Igmtly. 

4.  The  fourth  assignment  of  error  is  not 
sustained.  Tbe  objection  was  made  to  tbe 
competency  of  the  testimony  offered,  and  not 
to  the  competency  of  the  witness.  It  was  cer- 
tainly competent  to  show  tbe  damages  sus- 
tained by  the  appellee,  and  that  is  all  there 
Is  in  the  question. 

The  answer  of  the  witness  complained  of  In 
the  fifth  assignment  of  error  should  have  been 
stricken  out  The  fact  that  the  witness  would 
not  wish  to  own  the  farm,  after  the  appel- 
lant's appropriation  of  the  right  of  way,  was 
Immaterial  as  affecting  the  damages. 

The  testimony  complained  of  in  the  sixth 
assignment  of  error  was  stricken  out,  and 
hence  the  assignment  need  not  be  considered. 

So  far  as  the  matters  complained  of  In  tbe 
assignments  are  in  conflict  with  this  oplrdon, 
they  are  sustained,  and  the  Judgment  is  re- 
versed with  a  venire  facias  de  novo. 


OOLLIN8  et  al.  v.  CLOUGH  et  al. 
(Sapreme  Court  of  Pennsylvania.  Jan.  4, 1900.) 

1.  BOUnDABIES  (}  I*)  — Adjacbkt  Tbaots  — 
Pbior  Locatioit. 

Where  the  division  line  between  adjoining 
tracts,  alike  claimed  mider  original  warrants, 
is  disputed,  and  that  line  once  ascertained  is  a 
determlnloE  foctor.  the  first  thliu  to  do  is  to 
ascertain,  if  possible,  whldi  of  the  tracts  was 
first  located. 

[Bd.  Note.— For  other  eases,  see  Boundaries, 
Cent  Dig.  i  1;  Dec.  JUg.  1  1.*] 

2.  Boundaries  (6  40*)— QuGsnoifs  roB  Jubt. 

Where  plaintiffs  in  ejectment  claimed  under 
one  warrant  and  defendants  under  three,  and 
the  return  shows  that  all  were  surveyed  on  the 
same  day,  and  the  return  of  defeodants'  surveys 
caiis  for  plaintiffs'  warrant  as  Its  boundary  and 
adjolner  on  tbe  northeast  while  the  return  of 
plaintiffs'  survey  calls  for  vacant  land  on  the 
southwest,  the  court  should  have  held  as  a  mat- 
ter of  law  that  priori^  of  location  was  with 
plaintiffs,  and  tbe  question  should  not  have  been 
submitted  to  tbe  Jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  S  196 ;  Dec.  Dig.  §  40.*] 

8.  BouNDABiES  ({  3*) — Calls  fob  AojoiifEBS 

— COHTBOLUNO  OTREB  ElEUENTB. 

As  the  calls  in  snrveys  for  trees  and  other 
objects  Indicating  comers  are  conclusive  with 
respect  to  such  comers,  eo  calls  for  adjoiners, 
as  tike  declarations  of  tbe  surveyor,  that  such 
adjoining  tracts  bad  previously  been  located,  are 
equally  conclusive  of  the  facts  declared. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  30-^;  Dee.  Dig.  «  8.*] 

4.  BouNDABiES  (S  SJO— Marked  Lines— Coif- 
TBOLLiNo  Other  Elements. 

The  survey  of  an  independent  separate 
member  of  an  established  blocx  of  surveys  is  to 
be  located  by  the  work  of  the  surveyor  found 
upon  the  ground,  if  it  can  be  traced;  that  Is, 
by  its  own  marks  and  monuments,  aided,  if  need 
be,  by  the  legal  presumption. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  25-29;  Dec.  Dig.  S  3.*] 

5.  Boundabus  (I  8*)  —  Contbol  of  Moru- 
hentb. 

Where  admitted  marks  and  monnments  ate 
found  answering  the  calls  of  a  survey,  tliey  es- 
tablish conclusively  the  location. 

[Bd.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  ifi  14-19;  Dec  Dig.  S  3.«J 

d.  BovHDABixs  (1 5*) — Hon uianra  —  Bffect 

or  Loss. 

Where  some  only  of  the  original  matte  and 
monuments  answering  the  calls  of  a  survey  can 
be  found,  it  Is  entirely  competent  to  show  that 
others  answering  the  calls  did  at  one  time  exist 
and  where,  and,  if  the  testimony  fklls  to  supply 
them  all,  the  legal  presumption  will  supply  tht^e 
unaccounted  for. 

[Ed.  Note.— For  other  eases,  see  Boundaries, 
Cent  Dig.  S  46;  Dec.  Dig.  {  5.*] 

7.  Boundaries  (S  3*)— Calls  fob  Adjoiners 
—Controlling  Other  Elements. 

It  is  only  In  the  absence  of  maiks  and 
monuments  upon  the  ground  and  the  total  fail- 
ure of  the  evidence  to  supply  them  that  recourse 
can  be  had  to  the  Unes  and  rails  of  a  block 
of  surveys,  or  the  lines  and  calls  of  any  Junior 
member  of  tbe  block,  or  any  other. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  |§  30-33 ;   Dec  Dig.  I  8.*] 

8.  Boundaries  {j  41»)— QuEsnoNS  foe  Jubt. 

Where,  in  ejectment,  it  conclusively  api>ear- 
ed  that  plaintiffs'  tract  had  been  first  located  as 


*For  otlwr  cssw  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1807  to  date,  A  R^rtar  Indexes 
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a  separate  member  of  a  Mode  of  mmjn,  and 
plaintiffe  offered  evidence  to  show  tiiet  there 
were  upon  the  K">i)od  moDuments  aoswerfng  the 
calls  of  the  surrey,  and  that  other  monumeDts 
bod  at  one  time  existed  answering  other  calls, 
it  was  error  to  sabmit  to  the  Jnrj  both  the 
question  of  priority  of  location  and  the  ufstence 
of  moQuments  sumcient  to  locate  the  surrer,  for 
the  true  and  only  issue  was  whether  there  had 
been  shown  maits  upon  the  ground  made  hy 
the  survejor  from  whidt  plalntUb*  location  conld 
be  detennined. 

[Ed.  Note.— For  other  caaea,  see  Bonndarles, 
Cent.  IMg.  I  2(»;  Dec  Dig.  |  41.*] 

9.  EviDBIfCE  (S  121*)— RiS  QeSTJC— DBCL.AXA- 

Tions  OF  Deceased  Subvetob. 

Declarations  of  deceased  aurreyors  are  ad- 
missible, not  to  establish  repatation,  bnt  solely 
on  the  ground  of  their  being  part  of  the  res 
gestK,  and,  to  be  competent,  must  have  been 
made  upon  the  lend. 

[EU.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  307 ;  Dec  Dig.  S  121.*] 

10.  Btidehoe  (1   121*)  —  Deolabationb  — 
bouvdabies—fnld  notbs. 

Hie  field  notes  of  a  deceased  snrreyor  are 
admiasible  as  declarations  contemporaneous  with 
the  votk  done  on  the  ground,  provided  they  are 
authenticated  in  some  way  otner  than  by  the 
mere  snbaequent  declaration  of  the  aurveyor  him- 
self. 

[Ed.  Note.— For  other  caaea,  see  Bvidoies, 
Cent  Dig.  I  909;  Dec  Dig.  f  121.*] 

Appeal  fn»n  Ootirt  of  Common  Viean,  Far- 
eat  County. 

Ejectment  by  T.  D.  Collins  and  others 
against  L.  S.  Clongh  and  others.  Judgment 
for  defendants,  and  plalntifla  appeaL  Re- 
versed. 

Argaed  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  MESTREZAX.  POTTER, 
ELKIN,  and  STEWART,  33. 

Thomas  H.  Mnrray,  A.  L.  Cole,  Ritchie  ft 
Carringer,  and  C  Z.  Gordon,  for  atqwllants. 
8.  P.  WolTerton,  D.  1.  Ball,  A.  C.  Brown,  W. . 
D.  Hinckley,  W.  B.  Rice,  and  J.  H.  Alexan- 
der, for  appellees. 

STEWART,  J.  When  the  true  division  line 
between  two  or  more  adjoining  tracts,  alike 
claimed  under  original  warrants,  Is  the  sub- 
ject of  dispute,  and  that  line  once  ascertain- 
ed Is  a  determining  factor,  the  first  thing  to 
do  la  to  ascertain,  if  possible,  which  of  the 
two  tracts  was  first  located.  In  an  Issue  such 
as  this  the  party  holding  under  the  earlier 
location  has  certain  advantage  resulting 
therefrom,  since  the  prior  location  limits  the 
oail  of  the  junior,  however  much  anch  limita- 
tion may  disappoint  To  state  this  case :  The 
plaintiffs  claim  that  the  land  In  controversy 
is  Included  within  the  limits  of  warrant  No. 
5266,  one  of  a  series  of  warrants  Issued  to 
Oeorge  Mead,  February  26,  1794,  and  return- 
ed as  surveyed  and  located  April  26,  1794.  A 
series  of  warrants  had  been  Issued  to  Jona- 
than Mifflin  22  days  before  the  Mead  war- 
rants were  issued.  Defendants  hold  under 
warrants  Mos.  5104  and  6101  of  the  former 
series,  and  No.  5S82  of  the  Mead.  These  Mif- 


flin warrants,  thongti  Issued  earlier  ttian  the 
Head,  were  returned  the  same  day  to  the 
land  oflSce,  and  the  return  shows  that  all. 
both  Mifflin  and  Mead,  were  snrv^ed  the 
same  day,  April  26,  1794.  Defendants  claim 
that  the  land  in  controversy  is  properly  in- 
cluded within  the  limits  of  th^r  three  war- 
rants which  as  located  adjoin  each  other. 
The  plaintiffs'  location  is  Immediately  above; 
that  is,  to  the  northeast  of  defendants*  tracts. 
Their  relative  posltlona  are  about  as  here  In- 
dicated: 

5     12         6   16  I 
6104    I      6101       I    6182  | 

The  actual  work  required  In  roaklns  these 
aurv^s,  together  with  the  others  returned  as 
of  the  same  date,  seems  to  suggest  Inaccuracy 
In  the  statement  that  all  the  snrveiys  were 
made  on  ttte  same  day;  yet  acceptlnc  the 
statement  as  correct,  some  one  tract  must 
have  had  priority  of  location  over  all  the  oth- 
ers, and  each  excepting  the  last,  priority  over 
some  other ;  for  there  conld  be  no  such  thing 
as  sfanultaneous  surveys,  and  It  mattws  not 
whether  the  dlffwmce  between  them  bfi  meas- 
ured by  hours  or  days.  If  Na  6266  had  the 
earlier  location.  Its  bonndarT  lines  on  the 
southeast  thns  estahUahed  would  determine 
the  controversy.  If  deCoidants'  tracts  woe 
located  befwe  No.  5206,  ttien  their  nmrtheast 
boundary  wherever  estabUshed  would  deter- 
mine it  Which  was  the  eadler  was  a  pre- 
liminary question,  imivldsd  the  evidenoe  war- 
ranted a  legal  conclusion  with  respect  to  It 
If  not,  It  became  a  question  which  the  Jury 
conld  alone  decide; 

The  facta  were  these:  The  return  of  the 
survey  of  defendants'  o[^x>sIng  warrant  for 
No.  6101,  the  whole  of  which  lies  southwest 
of  NO.  6266,  calls  for  Cleorge  Mead  tract  No. 
6266  as  its  boondary  and  adjolner  on  the 
northeast.  The  opposing  warrant  No.  5282 
calls  In  part  for  the  same  boundary  on  the 
northeast,  and  that  of  Na  5104  calls  for  land 
of  Oeorge  Mead  generally  as  Its  boundary, 
whilst  No.  5266  calls  for  vacant  land  on  Its 
southwest  What  other  conelnslon  is  possible 
from  this  than  that  No.  6266  must  have  been 
located  before  the  others  were  surveyed? 
How  could  Its  southern  line  become  the 
northern  boundary  of  the  other  tracts,  ex- 
cept it  has  been  first  located.  Then,  too,  the 
fact  that  while  the  return  of  No.  5266  shows 
that  on  three  sides  it  was  bounded  by  specific 
individual  surveys  of  Mead  warrants  accord- 
ing to  their  number,  the  call  Is  for  vacant 
land  on  the  side  where  defendants'  land  ad- 
joins, clearly  Indicates  that  the  warrants  for 
defendants'  lands  had  not  th^  been  laid. 
Qratz  V.  Hoover,  16  Pa.  232.  In  Salmon 
Creek  Lumber  Go.  v.  Dusenberry,  110  Pa.  446, 
1  Atl.  636,  Mr.  Justice  Gordon  says,  speaking 
of  Jnst  such  calls  as  we  have  here:  "Tfaey 
are  part  and  parcel  of  the  survey,  and  as  In- 
fallibly Indicate  adjolner,  and  the  ad(^)tion 


•For  other  oaass  see  eame  topic  an4  section  NUMBER  la  Dec.  *  An.  Digs.  WT  to  date^  ft  Reporter  Indexes 

Digitized  by  Google 


COLLINS  V.  CLOUOH. 


1079 


of  the  lines  of  such  adjolner,  aa  do  tbe  CBlle 
for  trees  tad  other  objects  Ixidlcate  comen 
and  courses  of  lines  m  the  gronnd."  As  the 
calls  In  aorveys  for  treea  and  other  objecta 
indicating  comers  are  concluaive  with  respect 
to  8n<A  owners,  ao  callp  for  adjolnera,  as 
like  declarationa  of  the  ImrTeyor,  that  sudi 
adjoining  tracts  had  previonaly  been  located, 
are  equally  conclusive  of  the  facts  declared. 
Thla  being  the  situation,  the  court  should 
hare  held  as  a  matter  of  law  that  priority  of 
location  was  with  Oie  plaintiffs.  With  noth- 
ing to  suroort  a  claim  for  priority  In  any  of 
the  tracts  undw  which  defendants  hold,  ex- 
cept the  bare  presumption  that  the  surveyor 
located  his  warrants  in  the  order  In  which 
they  were  Issued,  because  oi  his  direction  so 
to  do,  a  finding  1^  the  Jury  In  their  favor  <hi 
this  bure  presumption  in  the  face  of  the  poel- 
tive  and  unchallenged  declarations  which  ap- 
pear on  the  &ice  of  his  returns  that  he  had 
disregarded  theee  directions  could  not  be  sus- 
tained. 

Plaintiffs'  ttilrd  request  for  lnstmctl<Hi8 
was  as  follows :  "The  question  in  ttiis  case 
for  t2ie  Jury  to  determine  is  the  true  location 
of  the  southwest  line  of  No.  6266w"  And  this 
correctly  Indicated  the  one  governing  tect. 
It  ahould  have  been  unequivocally  affirmed; 
but,  Instead,  the  affirmance  was  conditioned 
on  the  Jury  finding  that  the  line  had  been  lo- 
cated prior  to  the  locatltm.  of  the  tracts  ad- 
joining which  are  alleged  to  Interfere.  Thla 
was  error,  and  the  eleventh  assignment  which 
complains  of  it  Is  sustained.  So  to  the  asslgn- 
ments  which  oranplaln  of  those  portions  of 
the  diarge  In  which  the  question  of  priority 
of  location  as  betwera  these  warrants  was 
submitted  to  the  Jury. 

With  the  question  of  priority  of  locatlim 
settled,  it  would  yet  remain  with  the  plain- 
tiffs to  ahow  that  the  orl^nal  location  of  the 
warrants  under  which  th^  claim  embraces 
the  disputed  tnritoiy.  The  law  Indicates  in 
no  uncerbiln  way  the  kind  of  evidence  requir- 
ed for  the  purpose,  and  makes  clear  distinc- 
tion between  what  Is  best  and  what  but  sec- 
ondary. Involved  in  the  very  Idea  of  priority 
Is  that  of  separate  individual  location.  We 
are  then  dealing  here  with  a  survey  actually 
made  of  an  Independent,  s^rate  member  of 
an  established  block.  Such  a  survey  is  to  be 
located  1^  the  work  of  the  surveyor  found  up- 
on the  ground,  if  It  can  be  traced ;  In  other 
words,  by  Its  own  marics  and  monuments,  aid- 
ed. If  need  be,  tqr  the  I^I  presumption.  Fer- 
guson V.  Bloom,  144  Pa.  54»,  23  Atl.  49. 
Where  admitted  merits  and  monuments  are 
found  answering  to  the  calls  of  the  survey, 
they  establi^ed  conclusively  the  location. 
As  has  been  said,  these  an  the  official  foot- 
steps of  the  deputy  surveyor,  and  are  there- 
fore the  highest  and  best  evidence  of  the  true 
location.  If  some  (miy  of  these  original  marks 
and  monuments  can  be  found.  It  la  entirely 
competent  to  ahow  that  others  answering  to 
the  calls  did  at  one  thne  exist,  and  where. 
If  the  testimony  &lls  to  supply  them  all,  the 


legal  iwesumptl<m  win  nipply  tiiose  unac- 
counted for.  It  is  only  In  the  absence  of  soch 
marks  upon  the  ROnnd,  and  the  total  failure 
of  the  evidence  to  supply  them,  that  recourse 
can  be  had  to  the  lines  and  calls  of  the  Uodc, 
or  the  lines  and  calls  of  any  Junior  member 
of  that  tAodt  or  any  otb».  Both  these  meth- 
ods cannot  be  resorted  to  at  the  aame  time. 
Ferguson  v.  Bloom,  144  Pa.  548^  28  Atl.  4»; 
Orlsr  V.  Penna.  Coal  Conqiany,  128  Pa.  79, 18 
Att  480.  The  plaintiffs  do  not  contend  that 
the  evldau»  adduced  by  tbsm  establishes  all 
the  monuments  called  for  In  their  survey  as 
existing  at  the  present  ttane;  but  th^  insist 
that  between  such  as  they  have  shown  to  ex- 
ist and  those  which  their  evidence  shows  once 
KElsted  their  true  southeast  line  was  estab- 
lished in  the  only  legal  way  that  It  could  be 
determined.  In  view,  of  the  ruling  already 
made,  It  Is  unnecessary  to  state  any  more 
spedflcally  the  claim  nude  by  the  plaintiffs. 
To  do  so  would  require  a  review  of  the  evi- 
dence and  there  Is  nothing  in  the  case  that 
calls  for  that.  It  Is  mough  to  say  that  the 
evldttice  <rttered  1^  the  {dalntlffs  was  suffi- 
cient to  carry  the  case  to  the  Jury.  If  credit- 
ed by  the  Jury,  It  estobllsbed  a  prima  ftide 
case  entitled  to  prevail,  except  as  overcome 
by  defendants'  testimony.  Now,  the  dtf  end- 
onts  were  under  tiie  same  limitations  with 
respect  to  tiielr  evidence  as  the  plaintiffs. 
The  way  was  open  to  them  to  refute  the 
plaintiffs'  daim  that  there  were  upon  the 
ground  moniunents  answering  to  the  calls  of 
the  survey,  and  to  assail  the  evidence  upon 
which  the  plalntlflb  relied  to  show  that  other 
monumente  at  (me  time  existed,  though  now 
obliterated,  answering  to  the  other  calls ;  and 
this  was  the  only  proper  line  of  defense. 
With  priority  of  location  established  for  tract 
No.  BSOU  as  a  separate  member  of  4tB  Uo(^ 
until  it  appeared  that  it  iraa  not  possible'to 
fix  Ito  true  locatlim  by  wortc  of  the  surveyor 
on  the  ground,  neither  the  line  of  the  block  of 
whldi  it  was  a  member  nor  the  Unes  of  any 
members  of  that  block  or  any  other  could  he 
appealed  to.  The  defense  proceeded  on  the 
assumption  that  It  was  tor  the  Jury  to  decide 
which  party  had  established  the  earlier  loca- 
tlon ;  and  defendants'  principal  MEtut,  Instead 
of  being  directed  to  a  refntetlon  of  the  evl- 
dmce  for  plaintiffs  with  respect  to  the  work 
upon  the  ground,  and  Its  sufficiency  tor  pur* 
poses  of  location,  was  expended  friiltleasly  on 
something  which  bdimged  to  the  court,  and 
not  the  Jury,  to  decide.  It  was  to  thla  end, 
the  estabUshmiott  of  an  earlier  survey,  that 
much  If  not  all  the  evidence  adduced  by  de- 
fendants  was  offered.  Could  the  effort  have 
succeeded,  an  end  to  the  controversy  would 
at  once  have  been  reached,  since  the  northmi 
line  of  defendants'  survey  as  laid  by  the  sur- 
v^or  is  not  In  dispute.  If  the  senior  snrv^. 
It  would  halt  Imperatively  No.  5266  as  the 
Junior  survey.  But  this  could  not  be.  The 
accurate  of  the  return  to  the  survey  of  No. 
5266  was  not  Impeached,  and  the  return  con- 
clusively established  prtority  in  It  The  r» 
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suit  of  It  all  was  that  the  case  was  aabmltted 
to  the  jury  on  a  false  Issue,  in  a  charge 
which,  had  the  Issue  been  what  the  court  sup- 
posed* would  bave  beea  unexc^tlonable.  Be- 
cause the  Issue  was  mlBconcelved,  the  charge 
muBt  be  regarded  as  inadequate,  and  the  twen- 
ty-first assignment  of  error  be  sustained.  The 
true  and  only  issue  was:  Did  the  evidence 
show  marks  upon  the  ground  made  by  the 
surveyor  from  which  the  location  of  No.  526C 
could  be  determined?  If  It  did,  then.  If  such 
location  would  include  the  disputed  territory, 
plaintiffs  would  be  entitled  to  the  verdict.  If 
it  did  not,  then,  since  it  was  upon  such  evi- 
dence that  plaintiffs'  case  wholly  rested,  the 
plaintiffs  would  necessarily  fall.  A  like  re- 
sult would  follow,  of  course,  If  location  were 
established  and  the  disputed  territory  fell 
without  the  plaintiffs*  lines. 
'  Since  the  case  must  be  again  tried,  the 
Question  raised  in  the  first  and  second  as- 
signments of  error  calls  for  an  expression 
of  view.  F.  F.  Whittekin,  a  witness  called 
by  plaintiffs,  having  testified  that  in  1882  he 
ran  certain  lines  upon  the  ground  In  dispute, 
it  was  proposed  to  prove  by  blm  that  Mr. 
Irwln,  a  surveyor  of  large  experience,  who 
had  surveyed  on  the  land  and  lines  to  which 
the  testimony  of  the  witness  referred,  had 
furnished  him  certain  field  notes,  and  that 
with  the  use  of  these  the  witness  went  upon 
the  ground  aud  located  the  lines,  or  some  of 
them,  to  which  he  has  testified,  and  found 
the  field  notes  to  correq;M>nd  with  the  loca- 
tion be  had  given.  Another  offer  was  to 
prove  by  the  son  of  the  uid  Bl<diard  Irwin, 
himself  a  Burveyor,  that  he  had  custody  of 
bis  fatlier's  field  notes  after  the  letter's  de- 
cease; but  that  they  have  since  been  lost; 
that  bis  father  Identified  certafn  monuments 
he  found  <m  the  ground  as  the  wlglnal  course 
of  No.  B266:  that  the  line  dating  to  1836  Is 
tbe  line  with  tbe  peculiar  marks  of  Richard 
Izwin ;  and  that  he  located  Na  0286  by  his 
survey  as  It  Is  now  claimed  to  be  located  by 
tbe  plaintiff.  These  offers  were  rejected  be- 
cause tbe  declarations  proposed  to  be  proved 
were  not  made  on  the  ground.  Itiat  declara- 
tions of  a  deceased  owner  with  respect  to 
boundary  are  competent  evidence  only  when 
made  on  the  ground  la  admitted;  but  It  is 
contended  that  such  limitation  ought  not  to, 
and  does  not,  apply  to  the  declarations  of  de- 
ceased surveyors.  If  the  rule  be  as  asserted 
by  the  learned  Judge  In  rejecting  tbe  offer, 
Its  reasonableness  may  be  safely  assumed. 
We  need  only  concern  ourselves  to  inquire 
whether  the  law  In  Pednsylvania  makes  the 
distinction  here  set  up.  Boundary  Is  one  of 
the  excepted  Issues  wherdn  reputation  and 
hearsay  of  deceased  persons  are  received  in 
evidence.  The  offer  here,  however,  was  not  to 
show  reputation,  but  i^edflc  statements  of 
one  since  deceased  as  to  wbat  he  actually 
found  when  making  bis  survey.  Itte  distinc- 
tion Is  not  unimportant.  The  rules  govern- 
ing hearsay  evidence  with  respect  to  reputa- 
tion are  not  the  rules  which  goytxn  where 


tbe  offer  Is  to  prove  Independent  facta  by 
hearsay  evidence^  Declarations  ot  deceased 
owners  and  surveyors  are  admissible  only  as 
they  speak  to  such  independent  facts,  not  as 
establishing  reputation,  but  as  tending  to  es- 
tablish certain  r^evant  facts  which  because 
of  the  lapse  of  time  are  not  susc^tlble  of 
more  direct  proof.  It  Is  true  historically 
that,  when  this  exertion  to  the  general  rule 
was  first  allowed,  no  other  limitations  were 
imposed  except  that  It  must  be  first  made  to 
appear  that  the  declarant  had  peculiar  means 
of  knowing  tbe  facts  to  which  he  spoke,  and 
had  no  Interest  to  mlar^resent  But  it  is 
equally  true  that,  when  the  exceptions  came 
to  be  applied  In  Pennsylvania,  It  was  with 
Quite  another  limitation,  which  naturally 
narrowed  Its  field  of  operation,  viz.,  that  the 
declarant  must  have  been  on  the  land  at  tbe 
time  the  declaration  was  made,  and  engaged 
at  the  time  in  pointing,  out  the  boundaries 
of  the  land.  Mr.  Wlgmore  in  his  valuable 
treatise  on  Evidence.  {  1S67,  speaking  of  this 
additional  limitation,  says  It  Is  purely  a 
Massachusetts  variant,  "which  has  since  un- 
fortunately been  adopted  thence  by  Maine, 
New  Jersey,  Pennsylvania,  and  perhaps  In 
other  Jurisdictions  also."  Our  reference  here 
to  this  text  Is  more  especially  to  show  the 
reason  on  which  the  additional  limitation  or 
restriction  which  the  author  deprecates  Is 
based.  In  the  section  preceding  the  one  from 
which  we  have  quoted,  the  author  states  that 
In  some  Jurisdictions  Individual  stat^noats 
taken  solely  on  tbe  credit  of  the  individual 
declarant  w«e  Justified  under  vrtiat  be  cells 
the  reputation  exception:  while  In  Massachu- 
setts liie  res  gestee  doctrine,  vrtiethor  in  Oie 
general  and  loose  sense  of  stmketblng  dbne^  or 
in  some  special  relation  to  an  adverse  pos- 
sessor's declaration,  was  r^rded  as  covw- 
Ing  these  statements.  Bore  we  have  tbe 
variance  and  Uie  reasons  for  it  clearly  Indi- 
cated. In  some  Jurisdictions  the  declara- 
tions Hre  admitted  on  one  principle^  and  in 
others  on  a  wholly  different  on&  In  tbe 
Jurisdiction  in  which  the  dedarations  are  ad- 
mitted under  the  rotation  exception  all 
that  18  required  is  that  the  declarant  be 
shown  to  have  had  peculiar  means  of  knowl- 
edge of  the  tact,  and  without  any  interest  to 
misrepresent,  ta  the  Jurisdictions  whwe  tbe 
declarations  are  admitted  on  the  principle  of 
res  gestfe.  they  must  be  shown  to  have  been 
made  while  in  tbe  act  of  pointing  out  tiie 
boundary  or  determining  the  line,  whidi 
must  necessarily  have  occurred  on  tbe 
ground.  If  this  be  tbe  true  history  ot  tbe 
variance,  and  It  admits  of  no  question,  then 
the  additional  limitation  called  tbe  variant 
would  not  only  seem  to  be  a  necessary  and 
logical  deduction,  but  It  so  well  accords  with 
the  established  prindi^es  of  erideuce  that  it 
would  be  far  more  correct  to  say  of  any  ep- 
poslng  rule  that  It  was  the  variant. 

The  general  rule  Is  thus  stated  in  Best  on 
Evidence,  {  601:  "Allied  to  ttiese  are  deda- 
rations in  the  titular  course  of  bosiues^  ot- 
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flee,  or  employment  by  deceased  persons  wbo 
bad  personal  knowled^  of  tbe  facts,  and  no 
Interest  in  ttatlov  an  untnitb.  But  the  rnle 
as  to  the  admission  of  such  evidence  Is  con- 
fined strictly  to  the  particular  thing  If  It  was 
the  doty  of  the  person  to  do,  and,  unlike  a 
statonent  against  Interest,  does  not  ext^d 
to  collateral  matters,  however  closely  con- 
nected with  tiiat  being.  And  It  Is  also  a  rule 
with  regard  to  this  class  of  declarations  that 
they  must  have  been  made  contemporaneous- 
ly with  the  acts  of  whidi  they  relate."  If 
tbe  admission  of  declarations  of  persons  de- 
ceased can  be  Justified  only  on  the  ground  of 
res  gestae,  something  done  mast  be  shown, 
and  It  must  appear  that  the  declarations 
were  made  In  connection  with  the  doing.  In 
the  case  of  declarations  of  deceased  owners, 
the  thing  done  would  be  the  pointing  out 
the  boundary;  in  thrae  of  deceased  survey- 
ors, tiie  professional  work  In  connection 
with  the  surrey  of  the  land.  Both  Involve 
being  oil  the  ground,  and  thus  we  have  ex- 
plained the  meaning  of  the  limitation  as  or- 
dinarily expressed.  Now  there  can  be  no 
question  but  that  In  Pennsylvania  while  evi- 
dence of  reputation  Is  admitted  where  noth- 
ing better  Is  obtainable  declarations  of  de- 
ceased owners  and  surveyors  are  admissible, 
not  to  establish  reputation,  but  solely  on  the 
ground  of  their  being  part  of  the  res  gestee. 
In  Kennedy  v.  Lubold,  88  Pa.  246,  Agnew, 
C.  J.,  says,  with  reference  to  the  facts  of 
that  case:  "Harrington  In  1837,  and  Teuton 
111  1838,  were  engaged  In  professional  acts; 
the  latter  locating  the  warrant  officially 
under  bis  oath  of  office.  The  declarations  as 
to  the  corners  when  found,  blocked,  and 
counted  were  a  part  of  the  res  gestee,  and  so 
far  from  being  doubtful  evidence  were  com- 
petent and  always  admitted  when  the  trans- 
action Is  old  and  the  surveyor  dead."  This 
being  the  ground  of  their  admlselbiUty,  no 
reason  can  be  suggested  why  the  limitation 
should  not  be  the  same  in  case  of  surveyors 
as  in  the  case  of  owners.  So  much  for  the 
principle. 

Now  as  to  the  adjudications.  Counsel  say 
that  no  case  can  be  found  In  our  reports 
where  the  declarations  of  a  deceased  survey- 
or have  been  excluded  because  not  laid  on 
the  ground.  This  may  be  true;  but  it  Is 
more  certainly  true  that  no  case  can  be  found 
In  which  tbe  declarations  of  a  deceased  sur- 
veyor not  made  on  the  groimd  were  admitted. 
The  diligence  of  couusel  has  failed  to  dis- 
cover any  such  case.  They  rely  with  some 
confidence  on  Borough  v.  Anderson,  40  Pa. 
514 ;  but  this  case  gives  no  support  whatever 
to  their  contention.  The  declarations  there 
received  were  offered  In  connection  with  the 
general  plan  of  lots  In  which  the  public 
generally  were  Interested  The  case  distin- 
guishes very  clearly  between  declarations 
in  aid  of  private  rights,  and  those  affecting 
the  pnUIc  at  lai^,  and  the  decision  is  made 


to  rest  <m  >ncb  distinction.  "But."  sa^  Reed, 
3.,  in  tbe  course  of  his  opinion,  "tiie  declara- 
tions of  a  deceased  surv^or  In  relation  to 
lines  run  plana  made  from  actual  survey 
are  clearly  evidence  In  an  Instance  like  the 
present,  which  concerns  a  matter  of  general 
if  not  public  Interest."  A  carnal  examina- 
tion of  onr  cases  where  declarations  of  de- 
ceased parties  have  been  made  the  ground  of 
declsl<m  or  comment— and  they  are  numeroua 
— will  show  conclusively  that  in  this  Juris- 
diction at  least  it  has  always  been  under- 
stood that  declarations  of  deceased  survey- 
ors, and  declarations  of  deceased  owners 
are  alike  subject  to  the  same  limitation; 
that  Is  to  say,  in  either  case  to  be  admissible, 
they  must  be  shown  to  be  part  of  the  res 
gests.  When  the  declarations  of  the  sur- 
veyor or  owner  are  so  far  separated  from  the 
occurrence  to  which  they  relate  as  not  to 
form  a  part  of  a  continuous  whole,  they  are 
properly  excluded.  This  ruling  would  admit 
the  field  notes  of  the  deceased  surveyor  as 
declarations  contemporaneous  with  the  work 
done  on  the  gronnd,  provided  they  were  au- 
thenticated in  some  other  way  than  by  the 
mere  subsequent  declaration  of  the  surveyor 
himself;  and  In  this  case  we  think  they 
were.  It  would  exclude  so  much  of  tbe  offer 
as  proposed  to  prove  tbe  later  verbal  state- 
ments of  Mr.  Irwin  to  his  sou  as  to  what  he 
found  on  the  ground  when  engaged  In  making 
his  survey. 

Judgment  reversed,  and  venire  de  novo 
awarded. 


WHITE  v.  WESTERN  ALLEGHENY  R.  CO. 
(Snpzeme  COart  ol  Pennsylvania.  Jan.  4, 1909.) 

1.  Evidence  (6  498%')— Opinion  Evidencb— 
Qualification  of  witness. 

The  aualification  of  a  witness  to  express  an 
opinion  is  a  preliminary  question  to  be  passed 
upon  by  the  court  before  the  witness  Is  permit- 
ted to  express  an  opinion. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  1  2280;  Dec.  Dig.  §  498%.*] 

2.  EviDEnoE  (I  474*)— Opinion  Evidence- 
Qualification  TO  Give  Opinion  —  Land 
Values. 

A  farmer  who  had  Itnowo  the  farm  through 
which  a  railroad  was  constructed  for  40  years, 
and  had  observed  tbe  improTemente  and  quality 
of  the  land,  who  knew  the  t>oundaries,  and  had 
some  familiarity  with  land  values  and  the  gen- 
eral Belling  price  in  the  neighborhood,  as  a  coun- 
ty commissioner  and  man  of  affairs  who  had  ol>- 
served  tbe  cut  made  in  the  location  of  the  rail- 
road, and  was  familiar  with  the  conditions  be- 
fore and  after  the  entry,  was  qualified  to  ex- 
press an  opinion  as  to  the  market  value  of  the 
farm. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2217;  Dec.  Dig.  |  474.*] 

3.  Eminent  Domain  (5  202*)— Appeal— Re- 
view—Habuless  Bbbob— Aduissioh  of  Ev- 
idence. 

Though  an  answer  of  a  witness  In  condem- 
nation proceedings  to  the  question  of  what  in- 
convenience, disadvantage,  and  danger  there 
wonid  be  in  the  use  of  the  farm  due  to  crossing 


*For  other  cMes  see  same  topis  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Baporter  Indma 
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the  railroad  at  grade  was  speculative,  and  upon 
request  sboald  have  been  stricken,  where  it  was 
meaniosless  as  bearing  upon  the  amount  of  dam- 
ages, Its  admission  was  namless  error. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  686 ;  Dec  Dig.  S  282  *] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Condemnation  proceedings  hj  Jolm  S. 
White  against  the  Western  Allegheny  Ball- 
road  Company.  Judgment  for  plalntiCC.  and 
defendant  appeals.  Affirmed. 

J.  A.  McMUllD.  called  to  testify  as  to  the 
market  value  of  tlie  land,  was  asked:  "Q. 
What  Inconvenience,  disadvantage,  and  dan- 
ger would  there  be  in  crossing  this  railroad 
at  grade  In  the  use  of  it  for  farming  it  as  a 
stock  farm,  or  for  any  use  in  which  a  farm- 
er usually  uses  a  farm  and  for  which  farms 
are  used  in  that  section  of  tlie  community? 
(Defendant's  counsel  object  and  call  for  the 
purpose.  Offered  for  the  purpose  of  showing 
the  damage  to  the  plaintiff  in  tbe  construc- 
tion and  the  operation  of  the  railroad  through 
this  farm.  Objected  to  by  defendant's  coun- 
sel as  Incompetent  and  Immaterial,  and  not 
being  an  Inquiry  as  to  the  subject-matter  of 
the  Issue  in  this  case.)  The  Court:  He 
may  answer  the  question,  and  an  exception 
is  sealed  for  the  defendant  A  You  wouldn't 
be  in  any  danger  unless  a  train  came  along, 
and  if  one  cnme  along  It  would  be  apt  to 
crush  the  wagon  or  the  cattle  If  the  railroad 
would  have  the  right  of  the  tracfc.**  Defend- 
ant's counsel  object  to  the  question  and  an- 
swer, and  ask  the  court  to  withdraw  it  from 
the  consideration  of  the  jury  and  strike 
the  evidence  from  the  record,  for  the  reason 
that  the  answer  as  well  as  tlie  question  are 
entirely  speculative  and  do  not  go  to  the 
subject-matter  of  the  Issue. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
ELKIN,  and  8TBWABT,  JJ. 

J.  Norman  Martin,  for  appellant.  Bolwrt 
K.  Atken,  for  api>eliee. 

ELKIN,  J.  This  case  grows  out  of  a  pro- 
ceeding to  condemn  a  strip  of  the  plaintlfTs 
land  for  railroad  purposes  under  the  right 
of  eminent  domain.  The  assignments  of  er- 
ror relate  to  the  qualification  of  certain  wit- 
nesses to  testify  to  market  value  before  and 
after  the  taking.  It  Is  a^ed  that  the  wit- 
nesses McMliiin  and  Jones  did  not  have 
such  actual  peraonal  knowledge  of  the  farm, 
its  area,  Improvements,  productive  qualities, 
the  uses  for  which  adapted,  and  the  general 
Helling  price  of  lands  in  the  neighborhood,  as 
to  make  them  competent  to  express  an  opin- 
ion on  market  value.  The  rule  is  that  the 
[lossessIoD  and  sufficiency  of  such  knowl- 
edge is  a  preliminary  question  to  be  passed 
upon  by  the  court  before  the  witness  should 
be  permitted  to  express  an  opinion.  Michael 
V.  Crescent  Pipe  Line  Co..  13S>  Pa.  99.  28 


Atl.  204.  The  Invortanee  of  testlns  the 
qnallAcatlon  of  a  wUnen  to  ea:pnm  ui  opin- 
io as  a  EHreliminaiy  qneaCion  U  pointed  oat 
by  Brother  Meetiesat  In  Davla  t.  Pennsyl- 
vania BaUcoad  Ga,  21fi  Pa.  581.  M  AO.  774. 
wherein  It  Is  said:  "After  sndi  testimony 
has  goM  to  the  Jury,  It  Is  Impossible  to 
eradicate  It  entirely  from  their  minds  hr 
any  Instructions  or  directions  by  the  court" 
We  agree  with  the  learned  counsel  fbr  aiqpel- 
lant  that  It  Is  the  duty  of  the  trial  Judge 
to  car^ully  consider  the  qualifleatlon  of  eadi 
witness  la  such  cases  as  a  ^elimlnary  ques- 
tion before  an  opinion  Is  pressed  upon  mar- 
ket ralufc  Howerer*  the  test  apjdled  most 
not  set  the  standard  of  qnallflcatlon  so  blgta 
as  to  ezdnde  the  only  available  kind  ftf  tes- 
timony ordinarily  obtainable  In  such  eases. 
Market  value  itf  land  Is  not  capable  ot  exact 
proof,  and  at  bMt  Is  a  mattw  of  opioloo. 
not  generally  of  experts  with  special  knowl- 
edge, hut  of  parsons  familiar  with  valnes  in 
the  nel^ibortiood.  As  we  view  the  facts 
of  the  present  case^  the  witnesses  <AJeeted 
to  were  qnallfled  to  express  an  oi^lon  aa  to 
market  value.  Ucflflllln  was  a  tarmo-,  had 
known  the  farm  throng  which  the  railroad 
was  constructed  for  a  period  of  40  years, 
frequently  passed  ttirough  tt  on  the  public 
highway,  observed  the  Improve  m^ts  ami 
quality  of  the  land,  knew  the  boundaries,  had 
some  familiarity  with  land  values  and  fen- 
eral  selling  price  In  the  netg^iborhood  as  a 
couu^  comndasloner  and  nmA  of  affairs  In 
that  section,  had  observed  the  cat  made  In 
the  location  ctf  the  railroad,  and  was  familiar 
with  the  conditions  before  and  after  the  en- 
try. It  Is  true  the  witness  could  not  recall 
any  particular  sales  in  the  neighborhood 
abont  the  time  of  the  entry,  but  there  Is  no 
evidence  of  such  sales  being  made,  and  there 
may  have  been  none.  Because  sales  are  few. 
and  at  long  intervals  or  not  at  all,  it  would 
be  unreasonable  and  unjust  to  the  landownw 
to  hold  that  he  is  precluded  from  offerii« 
any  testimony  on  the  subject  of  land  values 
before  and  after  the  taking,  on  the  ground 
of  there  having  been  no  particular  sales  in 
that  neighborhood.  The  witness  must  have 
such  knowledge  of  the  subject-matter  as  can 
reasonably  be  expected  In  view  of  the  <Hr- 
cumstances,  the  frequency  or  Infrequenqr  of 
sales,  the  location,  Improvement  and  quality 
of  the  land,  and  such  other  things  as  enter 
Into  a  proper  estimate  of  market  value.  In 
other  words,  the  rule  requires  the  best  evi- 
dence available  under  the  circumstances  of 
the  case.  We  think  McMillin  and  Jones,  as 
well  as  the  other  witnesses,  met  this  require- 
ment and  were  qualified  to  express  an  opin- 
ion as  to  the  market  value  of  the  land  in 
question.  Smith  v.  Railroad  Co.,  203  Pa.  645. 
55  Atl.  768;  Hope  v.  Railroad  Co..  211  Pa. 
401,  60  Atl.  996;  Lally  v.  Railroad  Co..  215 
Pa.  436,  64  Atl.  633.  The  answer  of  the 
witness  to  the  question  complained  of  in 


•For  other  cftaas  He  ume  topio  ud  section  NUMBER  Id  Dee.  *  Am.  Digs.  1M7  to  dote.  A  RepoKer  XoOum 


Digitized  by 


Google 


Pa.) 


GARRETT  v.  BEAVER  VALLEY  TRACTION  OO, 


10S3 


tbe  third  asslgnnient  was  speculative,  and 
upon  request  should  have  been  strldten  from 
the  record,  bat  it  could  not  possibly  have 
Uone  anitilant  any  liarm,  because  it  was 
meaningless  as  bearing  apon  the  amount 
damages  involved,  and  ewtalnly  does  not 
constitute  reversible  error. 

Assignments  of  error  overruled,  and  Judg- 
ment  affirmed. 


PARKS  T.  PENNSYLVANIA  OLAT  CO. 
<SnpTeme  Court  ot  Pennsylvania.  Jan.  4, 1900.) 

JEISTOPFix  (§  93»)— Title  to  Land  — Acqui- 

■SCKHCE  IN  lUPBOVEMENTS. 

Plaintiff  owned  an  acre  of  land  adjoining 
nine  acres  owned  by  defendants,  who  had  ac* 
quired,  the  land  at  a  receiver's  sale.  Plaintiff 
had  been  In  the  brick  basiness  with  his  sons, 
who  owned  the  nine  acres  and  built  two  kilns 
on  his  land,  which  were  used  in  the  business. 
After  he  withdrew  from  the  busiftess,  he  per- 
mitted his  sons  and  a  corporation  that  suc- 
ceeded them  to  use  the  kilns  without  charge, 
and  they  were  repaired  by  the  corporation,  tne 
president  of  which  knew  that  they  were  on 
plaintiff's  land,  and  the  corporation  commenced 
a  third  klla  thereon.  Before  it  was  completed 
the  coriraratioii  passed  into  the  bands  of  a  re- 
ceiver, who,  without  knowledge  of  .plaintiff,  fin- 
ished the  Uln,  but  on  notice  of  plaintiff's  title 
he  abandiHied  it,  and  defendant  acquired  title  to 
ttie  adjoining  land.  Held,  that  plaintiff  in  eject- 
ment was  not  estopped  to  claim  such  land  be- 
cause of  such  use  of  it  by  tbe  corporation, 

lEH.  Note.— For  other  cases,  see  Estoppel. 
Cent.  Dig.  8S  264,  26o ;  Dec  Dig.  |  93.*] 

AK>eal  from  Court  of  Common  Fleas, 
Beaver  County. 

Action  by  James  I.  Parks,  against  tbe 
Pennsylvania  Clay  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELU  BROWN,  MBSTRBZAT,  POTTER. 
ELKIN.  and  STEIWART,  JJ. 

J.  F.  Reed,  for  appellant  William  A.  Mc- 
Connel,  for  appellee. 

VSLL,  Jr.  This  waa  an  action  of  eject* 
ment  for  an  acre  of  land  that  adjoined  a 
tract  of  nine  acres  owned  by  the  defendant 
and  hod  been  used  In  connection  with  it  In 
tbe  manufacture  of  fire  brli^  There  was 
no  dispute  as  to  the  plaintiff's  record  title. 
He  had  pnrchased  the  land  many  years  be- 
fore by  deed  duly  recorded,  snd  bis  title  bad 
never  been  divested  by  conveyance  or  by 
legal  process.  The  defendant  had  no  record 
title.  Its  defoue  to  tbe  action  was  that  the 
plaintiff  was  estopped  by  his  silent  acquies- 
cence with  knowledge  when  improvements 
were  made  on  bts  land  by  tite  defendant's 
predecessor  In  title  nnder  the  erroneons  be- 
lief that  it  owned  the  land.  This  defense 
was  not  sustslned  by  the  erldence. 

At  a  time  when  the  plaintiff  was  asso- 
ciated in  bnshiess  with  his  sons,  wbo  then 
owned  the  adjoining  tract,  he  built  at  his 
own  expense  two  brick  kilns  on  his  land, 


which  were  used  in  connection  with  the 
business  carried  on  by  the  partnership.  Aft- 
er  he  had  withdrawn  from  the  partnership, 
his  sons  and  a  corporation  that  succeeded 
them  in  business  used  the  kilns  and  a  part 
of  the  land  without  charge.  Thta  use  was 
permissive  only  and  not  under  any  claim  of 
right.  These  kilns  were  repaired  or  rebuilt 
when  It  became  necessary,  and  a  thti-d  kiln 
was  located  partly  on  the  plaintiff's  land. 
Before  work  bad  been  commenced  on  this 
kiln,  the  president  of  tlie  corporation  was  In- 
formed that  the  location  was  partly  over  the 
line  of  its  property.  Before  the  kiln  was 
completed,  tbe  corporation  passed  into  the 
hands  of  a  receiver,  who  finished  the  kiln  in 
Ignorance  of  his  rights  but  without  the 
knowledge  of  the  plaintiff.  Subsequently, 
on  notice  of  the  plabitUTs  title,  he  aban- 
doned the  use  of  the  fcUn  and  took  up  the 
tracks  leading  to  it  This  was  the  situation 
at  the  time  of  the  receiver's  sale,  under 
which  the  defendant  acquired  title  to  the 
adjoining  land. 

There  was  nothing  In  the  facts  proved 
upon  which  an  estoppel  could  be  based,  and 
a  verdict  was  properly  directed  for  the  plain- 
tiff. 

The  Judgment  Is  aflSrmed. 


GARRETT  et  al.  v,  BISAVBR  TAIiLBY 
TRACTION  CO. 
(Supreme  Court  of  Pennsylvania.  Jan.  4, 1900,) 

1.  Street  RAitaoADs  (S  117*)— CotosioN— 

CONTSIBUTOBT  NBGUOaNCIl— QU«8TI0N  FOB 
JUBY. 

Where  plaintiff,  alighting  from  a  street  ca^ 
caught  the  handhold  of  a  pasriu  engine,  and 
as  he  placed  his  foot  on  the  floor,  he  was  struck 
by  the  car  frtna  which  he  bad  alighted,  and 
there  was  ample  evidence  of  the  negligence  of  the 
motorman  In  allowing  his  car  to  coHide  with  Uie 
engine,  inasmuch  as  plaintiff  did  not  step  on  de- 
fendant's track,  but  was  carried  there  while  on 
the  engine,  and  after  he  had  passed  the  peril 
of  getting  on  the  moving  engine,  the  question  of 
contributory  negligence  was  for  the  jury. 

VBA.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  in.*} 

2,  Trial  (S  295*)— iNsraucnoHS— Conotbuo- 

TION  AS  A  WHOLS. 

Where,  in  an  action  for  pentmal  injuries, 
the  court  charged  that  the  Jury  could  allow  only 
the  worth  of  piaintUTs  earning  power  from  tbe 
time  be  reached  21  years,  ana  during  the  re- 
mainder oC  his  probable  natoral  life,  a  judgment 
for  plaintiff  will  not  be  reversed  because  the 
court  referred,  in  view  of  an  ailment  of  plain- 
tiff's counsel,  in  a  cautionary  way  to  the  duty 
of  the  Jury  to  consider  the  probability  of  the 
young  man  living  to  the  allotted  time  of  three 
score  years  and  ten. 

[Ed.  Note.— For  Other  cases,  sea  Trial,  Dec 
Dig.  S  295.*] 

Appeal  from  Court  of  CtHumon  Pleas,  Bea- 
ver Conn^. 

Action  by  Robert  Garrett  in  his  own  right, 
and  Perry  Garrett,  by  bis  guardian,  against 
the  Beaver  Valley  Traction  Company.  Judg* 
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ment  tor  plalntlffB,  and  defendant  appeals. 

The  comt  below  diarged  In  part  as  fol- 
lows: 

"There  Is  another  legal  prluclple  which  yon 
wUl  consider  In  determining  the  Queetion 
of  contributory  negligence.  He  had  a  right 
to  presume,  unless  he  saw  the  car  coming  un- 
der circumstances  that  would  indicate  to  him 
that  there  was  danger  of  a  collision,  that 
the  street  car  would  make  the  proper  stop 
before  attempting  to  make  the  grade  cross- 
ing, and  If  the  circumstances  were  not  such 
as  to  Indicate  to  him  that  the  street  car  was 
not  going  to  make  the  usual  stop  before 
reaching  such  a  crossing,  he  would  not  be 
guilty  of  contributory  negilgeuce  In  boarding 
the  train  in  the  manner  and  at  the  place  he 
did.  Now  this  is  a  fact  for  you  to  determine. 
Tou  will  look  at  the  young  man's  testimony. 
He  said  that  he  did  not  look  for  the  car  as  be 
ran  down  to  board  this  engine;  that  he  did 
not  know  where  It  was,  except  that  he  left  it 
and  came  down  along  the  track  to  board  the 
locomotive. 

"As  we  said  to  you  before,  when  you  come 
to  consider  the  compensation  for  loss  of  earn- 
ing power,  there  are  many  contingencies 
-that  naturally  enter  into  the  determination 
of  this  question.  You  will  take  into  consid- 
eration the  probabilities  of  this  yonng  man 
Improving,  looking  at  the  testimony  of  the 
physicians,  and  from  your  observation  of 
the  young  man  himself,  and  taking  Into  con- 
sideration the  history  of  the  case  from  its 
inception  down  to  the  present  time,  and  you 
will  also  take  Into  consideration  the  prob- 
abilities of  his  being  able  to  do  other  kinds 
of  work  than  that  which  he  was  doing  at 
the  date  of  the  accident,  when  you  come  to 
make  up  your  verdict  as  to  the  amount  of 
compeosatlon  to  which  he  is  entitled;  and, 
having  taken  Into  consideration  the  prob- 
ability of  the  youDg  man  living  to  the  allot- 
ted time  of  three  score  years  and  ten,  and  all 
the  circumstances  and  contingencies  that  ^ill 
probably  enter  Into  the  life  of  a  man,  and, 
bringing  to  bear  that  good  judgment  and 
common  sense  which  men  of  business  and  af- 
fairs exercise,  determine  the  amount  of  com- 
pensation due  to  ibis  young  man." , 

Verdict  and  judgment  for  Bobert  Garrett 
for  $1,500,  and  for  Perry  Garrett  for  V0.000. 
Defendant  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL.  BBOWN,  MESTREZAT,  POTTER. 
ELKIN,  and  8TEWABT,  3J. 

James  L.  Hogan  and  John  M,  Bochanan, 
for  ai>pellant  William  A  McConnell,  for 
appellees. 

FELL,  J.  The  plaintiff  was  employed  as 
an  Inspector  of  air  brakes  at  the  yard  of 
the  Pennsylvania  Company  at  Conway,  on 
the  line  of  the  defendant's  street  railway. 
He  lived  with  his  parents  near  the  line  of 
the  Ohio  Biver  Junction  Ballroad,  whose 


track  crossed  that  of  the  defendant  at  grade 
at  Crow's  mn.  TbSa  railroad  Is  seven  miles 
in  length,  and  Is  used  malnlr  to  transfer 
freight  can  to  and  from  factories  to  the 
tra<^  of  another  road.  It  has  no  passenger 
cars,  stations,  or  regular  stoivlng  placeSi,  bat 
Its  trains  are  storoed  or  slowed  to  enable 
passengers  to  get  on  or  (A  at  any  point  od 
the  road.  Passengers  ride  In  the  cab  of  the 
engine  or  <m  the  tender,  and  get  tm  and  off  at 
a  step  at  the  back  of  the  engine.  Tba  plain- 
tiff In  going  to  and  returning  from  his  work 
used  both  roads,  changing  from  one  to  the 
other  at  Crow's  run.  On  the  evoitng  whea 
he  was  Injured,  he  came  ttom  Gtmway  to 
Crow's  run  on  the  defendant's  car,  and  got 
off  at  the  rear  platform  af^  the  car  bad 
stoi^ed  at  a  waiting  reran  200  feet  from  tbe 
crossing.  He  saw  an  engine  backing  a  train 
of  fteig^t  cars  slowly  over  the  crosslDg  fnun 
east  to  wes^  He  ran  <m  the  east  side  of  the 
public  road,  and  reached  the  railroad  trad: 
as  tbe  engine  was  paaslng.  He  iriaced  hU 
right  foot  on  the  st^  cantfit  the  handhold, 
and  as  he  placed  his  left  foot  on  tbe  floor 
of  the  cab,  or  was  In  the  act  <tf  raUng  it  to 
the  floor,  he  was  strudc  by  the  defendants 
car  from  which  he  had  alighted.  He  at  no 
time  stuped  oa  tiie  trat^  of  the  dtfendant 
company. 

There  was  ample  evidence  of  the  nagllgaioe 
of  the  motorman  In  allowing  his  car  to  col- 
lide with  the  engine.  The  qnestlon  to  be  c<ni- 
sidered  Is  whether  the  case  should  have  been 
withdrawn  from  the  Jury  on  the  gromid  of 
the  plaintiff's  contrlbatory  negllgencb  On 
the  facts  the  turning  point  of  tbe  case  In  the 
plalntUTs  favor  Is  that  he  did  not  step  tm  the 
defendant's  trBd^.  He  was  carried  there 
while  on  the  engine.  He  had  safdy  passed 
the  peril  of  getting  on  a  moving  engine,  and 
his  n^llgence  In  that  regard  was  not  the 
cause  of  his  Injury,  although  a  drcnmstance 
that  made  It  possible  But  against  such  a 
po8Sibillt7  be  was  under  no  doty  to  guard, 
because  he  had  no  reason  to  apprehend  dan- 
ger from  the  defendantfs  car  when  on  the 
engine.  There  was  no  causal  connectira  be- 
tween his  n^ligence  and  his  injury.  Tbe 
case  Is  governed  by  the  principles  stated  In 
Boulfrois  V.  TracUon  Co.,  210  Pa.  283.  59  AU. 
1007,  lOS  Am.  St  Rep.  809,  and  Bese<^  t. 
Ballroad  Co..  220  Pa.  fi07.  69  Atl.  1039.  123 
Am.  St  Bep.  714. 

A  part  of  tbe  charge  relating  to  the  com- 
pensation for  the  loss  of  eamhig  power  Is 
assigned  for  error.  The  learned  Judge,  In 
calling  the  attention  of  the  Jury  to  matters 
to  be  taken  Into  consideration  In  arrivli^  at 
a  conclusion  on  the  amount  of  compoiSBtlon. 
spoke  of  the  probability  of  the  plaintiff's 
Improving,  of  his  being  able  to  perform  other 
kinds  of  work,  and  of  his  "living  ont  the 
allotted  time  of  three  score  years  and  ten.* 
The  general  instruction  on  tbe  subject  was 
accurate  and  thorough,  and  the  Jury  were 
distinctly  told  that  they  could  allow  only  the 
present  worth  of  earning  power  **fin»m  the 
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time  he  reached  21  rears  for  and  during 
the  remainder  of  his  probable  natural  life." 
The  language  quoted  was  no  doubt  suf^est- 
ed  by  the  argument  of  plaintiff's  coonsel  that 
70  years  was  the  proper  period  to  Ax.  Tbere 
■vra&  not,  as  lu  Dooner  t.  Canal  Co.,  164  Pa. 
17.  30  Atl.  260,  the  statement  of  a  rule  not 
founded  on  evidence  to  be  followed  by  the 
Jury,  but  rather  a  caution.  In  view  of  the 
argument  adTsnced,  to  consider  the  probabiU 
Itles. 

The  Judgmait  Is  affirmed. 


In  n  SLIPPERY  ROCK  TP.  SCHOOL  DIST. 

Appeal  of  ODNNIMGHAH  at  al. 

(Supreme  Gonit  of  Pennsylvania.    Jan.  4, 
1908>) 

ScnooLS  aud  School  Disnacn  tt  S3*)— Rb- 
uovAL  OF  School  Dibiciou— Iiiview  bt 

COUBTB. 

On  appeal  from  an  order  of  the  court  of 
common  pleafl  in  a  proceeding  under  Act  June 
6,  1893  (P.  L.  330),  removing  school  directors 
for  failure  to  provide  aultable  and  adequate 
school  accommooatioDs  for  the  children  of  the 
district,  the  Supreme  Court  can  only  consider 
the  matter  as  before  It  on  certiorari,  and  look 
into  the  record  only  so  far  as  may  be  necessary 
to  ascertain  whether  the  court  below  exceeded 
its  jurisdiction  or  its  proper  legal  discretion. 

(Kd.  Kote.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  S  183;  Dec.  Dig.  i 
03.*] 

Appeal  from  Court  of  Gommoii  Pleas, 
liawrence  County. 

Proceedings  for  tbe  remoral  of  B.  Blem- 
mons  Cunningham  and  otbera,  school  direc- 
tors of  Slippery  Rock  township,  Lawrence 
coniity,  nnder  Act  of  June  6.  1893  (P.  L. 
830).  From  an  order  of  the  common  pleas 
removing  them  firom  office^  the  school  direct- 
ors appeal.  Affirmed. 

Argued  before  MITCHBLL,  C.  J.,  and 
FELL,  BROWN.  HBSTRBZAT.  POTTER, 
ELKIN,  and  STEWART,  JJ. 

James  A.  Gardner,  for  appellants.  J.  Nor* 
man  Martin,  fbr  appellees. 

POTTER,  J.  This  was  a  proceeding  for 
the  removfj  of  achool  directors  of  Slippery 
Rock  township,  Lawrence  county,  under  the 
provisions  of  the  act  of  June  6,  1893  (P.  L. 
330),  for  falling,  without  valid  cause,  to  pro- 
vide suitable  and  adequate  school  accommo* 
dations  for  the  children  of  the  district  Up* 
on  petition  filed  the  conrt  of  common  pleas 
appointed  an  Inspector  to  visit  the  district, 
inquire  into  the  facts,  and  make  report  to  the 
court  The  Inspector  reported  that  the  di- 
rectors had  failed  without  valid  cause  to 
provide  suitable  accommodations.  Thereupon 
the  court  granted  a  rule  upon  the  school  di- 
rectors, six  in  number,  to  show  cause  why 
they  should  not  be  removed  from  office. 
After  answer  filed  and  after  argument,  the 
court  made  the  rule  absolute,  as  to  all*  the 


directors  save  one.  Tiie  directors  who  were 
thus  removed  have  appealed. 

The  act  of  assembly  In  question,  that  of 
June  6,  1893,  first  came  before  this  court  for 
construction  in  Ross's  Appeal,  179  Pa.  24. 
36  Atl.  148,  where  Justice  Dean  said  (page 
30  of  179  Pa.,  page  160  of  86  Atl.):  "Wte  are 
of  the  opinion  that  the  intent  of  the  act  of 
1893  Is  to  confer  on  the  courts  of  common 
pleas  of  this  state  a  power  by  this  new  pro- 
ceeding to  ascertain  the  facts  and  determine 
whether  the  directors  have  exercised  a  sound 
discretion  In  providing  suitable  building  ac- 
commodations for  all  the  school  children  of 
the  district"  And  in  Kittannlng  Township 
School  Directors.  179  Pa.  60.  86  AU.  ISl,  this 
court  said:  "It  will  be  a  rare  case,  where 
the  court  below  has  such  superior  opportu- 
nities for  wise  action  as  In  these  cases,  that 
a  purely  appelate  court  would  undertaiEe  to 
review  Its  decree  on  the  &ctB  or  flu  Infers 
ences  therefrom,  even  conceding  our  power 
to  do  so."  And  in  Burr's  Petition,  188  Pa. 
122,  41  Atl.  808,  a  case  which  arose  under 
the  same  act  of  assembly,  Justice  Dean  said 
(page  m  of  188  Pa.,  page  304  of  41  Atl.): 
"The  court  below  on  ample  testimony  has 
found  the  ftcts  vrarrantiug  Its  decree.  We 
would  not  touch  It,  unless  there  was  a  mani- 
fest wror  in  Its  finding  or  a  flagrant  abuse 
of  its  discreUon." 

The  question  of  tiie  right  to  review  In  this 
conrt  does  not  seem  to  have  been  rateed  in 
the  former  cases,  but  we  may  suggest  that 
the  proceeding  is  entirely  statutory,  and  no 
appeal  from  the  judgment  of  the  co^  of 
commim  pleas  Is  given  1^  the  statute.  We 
are  at  liberty,  therefore,  to  consider  the  mat- 
ter (mly  as  being  before  us  on  certiorari,  and 
we  may  look  Into  the  recrad  <mly  so  far  as 
may  be  necessary  to  ascertain  whether  the 
conrt  below  exceeded  Its  jurisdiction  ot  Its 
proper  legal  discretion.  It  matters  not  that 
we  might  have  reached  a  dilferent  conclnslon 
upon  the  tacts,  or  drawn  other  Infoencea 
therefrom.  It  is  sufficient  to  say  ttiat  in  no 
way  does  it  appear  from  the  record  ttiat  the 
court  below  went  b«yond  the  power  conf^ 
red  upon  It  1^  flie  statute,  or  that  it  in  any 
way  abased  flu  discretion  vested  in  1^  in  the 
Inference  whldi  it  drew  from  the  facts  or 
the  condnslms  which  it  reacdied. 

The  assignments  of  error  are  overruled, 
and  the  order  and  Judgment  of  flie  court 
below  is  affirmed. 


COMMERCIAL  NAT.  BANK  v.  EIRE  et  al. 

(Supreme  Court  of  Pennsylvania.   Jan.  4.  1909.) 

1.  Courts  (I  8*)^uBisnionon— Enfoboino 
lAWS  OF  Ahothbb  Stask. 

TIw  courts  In  Pennsylvania  will  not  enforce 
the  penal  laws  of  another  state. 

[Ed.  Note.— For  other  cases,  see  Conrts,  Cent. 
Dig.  »  19;  Dec  Dig.  I  8.*] 
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2.  COUETB  (i  8*)— JuBisDicnoB— ENFOBonia 
Laws  or  AHOTHn  State. 

Wbfic  the  SopTeme  Court  of  another  state 
has  decided  that  the  liabflitr  of  the  directors  of 
a  corporation  in  such  state  for  failure  to  make 
a  itatutoTT  return  ia  a  penal  liability,  it  will 
not  be  enforced  In  PenDsylvania,  in  an  action 
bron^t  in  its  conrts. 

[Ed.  Note^^For  other  eases,  set  Courts,  Gent 
Dig.  1 19;  Dec.  Dig.  {  &«] 

3.  PEifUTua  (I  82*)— ArriDATXT  or  Dbtkhse. 

In  a  penal  action,  no  affidartt  of  defense  is 

required. 

[Ed.  Note.— For  other  caseii.  wt  Panaitie*, 
Cent.  Dig.  I  28;  V*e.  Dig.  S  32.*] 

Ai^>eBl  from  Court  of  Cominon  Pl»s,  Law- 
rence Cotintr. 

Action  by  the  Commercial  National  Bank 
of  Bozemao  against  C.  J.  Kirk  and  othera. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals Affirmed. 

A^ed  before  MITHELL,  C  3^  and  FELL. 
BROWN,  MESTREZAT.  POTTER,  ELKIN, 
and  STEWART,  JJ. 

Oscar  L.  Jackson  (Hartman  &  Hartman 
and  Chas.  R.  Davis,  on  tbe  brief),  for  appel- 
lant.  J.  Norman  Martin,  for  appellees. 

ELKIX,  J.  The  appellees  were  stockhold- 
ers in,  and  directors  of,  a  mining  corporation 
of  Montana.  Under  a  statute  of  that  state  It 
Is  made  the  duty  of  the  corporation  to  make 
an  annual  report  showing  the  amount  of  capi- 
tal stock  authorized,  the  proportion  of  the 
capitalization  paid  In,  and  the  bating  Indebt- 
edness, which  r^rt  Is  required  to  be  filed  In 
tbe  office  ot  the  clerk  of  the  county  where 
the  principal  place  of  business  Is  located.  In 
the  preset  case  the  annual  report  was  not 
made  nor  ffled  as  required  by  the  statute. 
Failure  to  make  and  file  the  report  Imposes 
upon  tbe  directors  a  statutory  liability  to 
Jointly  or  severally  pay  the  Indebtedness  of 
the  corporation  then  eztotln^,  or  any  that 
shall  thereafter  be  contracted,  until  such  re> 
port  shall  be  made  and  filed.  This  suit  was 
instituted  In  Pennsylranla  to  enforce  against 
certain  of  the  directors  here  the  cf^lection  of 
an  Indebtedness  of  the  corporation  due  the 
appellant  bank  In  Montana.  Hie  right  to  re- 
cover as  a  personal  obligation,  against  direct- 
ors In  this  state  depends  upon  the  nature  of 
the  liability  under  the  Montana  statute,  which 
if  penal,  must  be  enforced  In  that  Jurisdic- 
tion. The  earlier  cases  In  most  Jurisdictions 
regarded  such  statutes  as  penal,  and  suits 
upon  them  as  actions  fOr  penalties,  but  the 
later  cases,  especially  those  of  the  federal 
courts,  which  perhaps  declare  the  sounder 
view  of  the  law,  hold  that  the  liability  In 
meb  cases  Is  contractual  in  Its  nature,  and 
Hucli  statutes  ronedlal.  The  leading  ease  de- 
claratory of  this  doctrine  Is  Huntli^ton  v. 
Attrlll,  146  U.  8.  657,  13  Sup.  Ct  224,  30  L. 
Kd.  1123.  We  have  carefully  considered  this 
case  and  the  numerous  other  cases  cited  by 
tlie  learned  counsel  for  appellant,  and  we 


agree  that  the  weight  of  authority  sustains 
tbe  general  principle  announced,  but  we  are 
not  coDTluced  that  it  can  hare  controlling 
force  In  the  decision  of  tbe  present  case  un- 
der the  circumstances.  It  most  not  be  over- 
looked that  the  liability  sought  to  be  enforced 
here  arises  under  a  Montana  statute,  and  In 
tbe  first  instance  we  must  look  to  the  law 
of  that  state  to  determine  its  nature,  limita- 
tion, and  extent  If  tbe  courts  of  that  state 
had  not  passed  upon  tbe  question  involved 
here,  it  would  then  be  our  duty  to  coasider 
and  decide  It  according  to  the  general  prin- 
ciples of  law  applicable  to  such  cases.  But 
the  Supreme  Court  of  Montana  has  passed 
upon  the  question  In  several  cases  by  hold- 
ing the  statute  under  which  the  alleged  lia- 
bility In  this  case  arises  to  be  penal,  and  Uiat 
Its  provisions  must  be  strictly  construed. 
Gans  V.  Switzer,  9  Mont  408,  24  Pac.  18;  Elk- 
hom  Trading  Go.  v.  Tacoma  Mln.  Co.,  1*j 
Mont.  322,  40  Pac.  606 ;  Wethey  v.  Kemper.  17 
Mont.  491,  43  Pac.  716;  State  Savings  Bank 
V.  Johnson,  18  Mont  440,  46  Pac.  662,  33  U 
R.  A.  552.  66  Am.  St  Rep.  591.  We  do  not 
feel  at  liberty  to  disregard  these  decisions  of 
the  Montana  courts,  and  must  conform  our 
administration  of  tbe  law  to  thnn,  and  tbla 
Is  trne  independently  of  what  our  views  oa 
the  question  Involved  might  be.  Ball  r.  An- 
derson, 196  Pa.  86,  46  AU.  366.  79  Am.  St 
Rep.  693.  This  view  of  the  case  makes  it 
unnecessary  to  discuss  the  question  raised  as 
to  the  necessity  of  filing  an  affidavit  of  de- 
fense. If  penal  no  affidavit  Is  required.  The 
argument  of  the  learned  counsti  for  appellant 
Is  able  and  exhaustive,  and  if  presented  to 
us  In  the  first  Instance,  perhaps  convincing, 
but  we  are  bound  by  the  Montana  decisions 
as  to  the  penal  character  of  the  statute ;  and. 
If  penal,  the  disposition  of  the  case  by  the 
learned  court  b^ow  was  clearly  right, 
Jndgmoit  affirmed. 

WALLACE  T.'  PENNSTLTANIA  B.  CO. 

(Supreme  Oourt  of  Pennsylvania.    Jan.  4, 

1909.) 

1.  Damages  (g  26*)  —  Personal  Imuam  — 
Fdtube  Pain  and  SurrEsiNO. 

In  an  action  for  personal  injarles,  the  Juiy 
should  award  compensation  for  the  future  pain 
and  suffering  when  the  probaUlity  thereof  is  es- 
tablished by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Damacca^ 
Cent  Dig.  I  69;  Dec.  Dig.  {  26.*] 

2.  Damages  (S  34*)— Personax,  Ihjukieb— 
AaoBAVATion  OF  Injury. 

A  surgeon  employed  by  a  railroad  company 
set  the  broken  leg  of  a  passenger  in  sudi  a  man- 
ner as  to  make  a  second  operation  necessan-. 
This  operation  was  performed  by  a  soigeoB  in 
whose  skill  a  pnident  person  would  nave  a 
right  to  rely,  ueld,  that  the  ctmsequenccs  fol- 
lowing such  second  operation  are  the  result  of 
the  original  accident,  and  it  ia  immaterial  that 
tbe  second  operation  did  Dot  relieve  tbe  patient's 
pain. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent.  Dig.  §  43 ;  Dec.  Dig.  |  34.*1 
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3.  EVIDENOB  d  39&*>-Al»amBILXTT— BaDXO- 
ORAPUS. 

When  th«  nuvwB  of  a  nilroad  set  the 
broken  ley  of  a  paaaenger  In  rach  a  way  as  to 
cause  the  fibula  to  ovemde,  and  a  secona  opera- 
tion was  necessaiT,  the  sniveon  performing  the 
second  operation  conld  ahow  bj;  radiograph  pic- 
tures tbe  basis  for  his  conclusicm  that  the  op- 
eration was  necessary,  and  that  on  operating  he 
found  the  conditions  to  be  such  as  the  picture 
showed. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  i^Od,  1510 ;  Dec  Dig.  i  809.*] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence Coonty. 

Action  by  Fred  F.  Wallace  against  the 
PfflmsylTanla  Ballroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

See.  also.  210  Pa.  327,  68  Aa  862. 

At  the  trial  when  Dr.  L.  W.  Swope  waa  on 
tbe  stand  cwtaln  radiograph  pictures  were 
shown  to  blm,  and  he  was  asked  this  ques- 
tion: 

I  wlU  ask  yon.  Doctor,  to  take  Exhibit 
B  to  the  jury.  Flrs^  when  this  Incision  was 
made  state  whether  or  not  the  conditlonB  that 
yoD  found  there  correqKmded  with  the  radio- 
graph? A.  It  did.  Mr.  Jackson:  I  ask  that 
answer  to  be  withdrawn  until  I  make  my 
obJectl<m.  Hr.  Allcen:  We  will  consider  It 
withdrawn.  Mr.  Jackson:  What  la  the  ques- 
tltm  for?  Mr.  Aiken;  What  do  you  say?  X 
am  not  saying.  It  is  your  dn^  to  give  the 
purpose  of  the  question.*  <Qiiestl«Hi  read  at 
sDKestlon  of  connseL  DefendantVi  counsel 
object,  as  it  contains  two  s^rato  and  dis- 
tinct questions  and  different  suhject-mattm.) 
We  object  to  tbe  witness  going  to  the  jury 
and  Showing  the  jury  the  radiograph  plate, 
because  it  has  not  been  properly  Identifled  or 
shown  l7  an  expert  to  hare  been  made  so 
as  to  make  it  eridraiGe  for  any  purpose.  It 
la  objected  to  for  l^e  second  reason  because  a 
radiograph  plate,  sometimes  caUed  X*ray,  of 
the  wounded  or  Injured  parts  of  this  man's 
tor  which  suit  Is  tntraght,  is.  Incompetent 
and  irrelevant  erldoice  and  should  not  be  re- 
ceived for  any  iinrpose  whatever  as  to  any- 
thing In  issue  in  this  case,  and  we  detire  the 
court  to  understand  we  make  two  distinct 
and  specific  objections  to  the  offering  of  these 
radlograplia  to  tbe  jury,  in  that  It  has  not 
been  shown  to  have  been  taken  in  such  a  way 
or  by  such  a  person  of  such  a  profession,  such 
an  expert,  as  wonld  entitle  It  to  be  received 
as  evidence.  Furtlier  objected  to  tot  the  rea- 
son that  tbe  radiograph  and  X-ray  plctuita 
of  injured  and  deformed  parts  are  not  re* 
celvable  In  evldratce  on  the  trial  of  a  case  like 
this;  that  there  Is  nothing  at  issue  in  this 
case  «cept  a  question  of  damages  for  lu- 
rries sostained,  for  costs  and  expenses  that 
may  have  been  incnrred,  for  such  damages 
as  might  properly  be  allowed  for  pain  and 
suffering  end  for  loss  of  earning  power  since 
the  accident  np  to  the  present  and  If  it 
sboald  be  believed  In  the  fatnre.   No  one  of 


these  questions  is  relevant  In  the  offer  of 
the  picture.  X-ray  or  radiograph,  aa  It  is 
termed,  nor  is  it  competent,  and  that  Its  be- 
ing offered  Is  for  an  improper  purpose,  and 
only  for  the  purpose,  of  inflaming  the  minds 
of  the  Jury  Improperly.  The  Court:  The 
surgeon  is  called  upon  to  go  before  the  Jury 
and  to  use  the  radi<%raph  In  explaining  the 
condition  of  the  Injured  leg  as  found  by  him. 
and  I  beneve  It  would  be  proper  to  allow  him 
to  do  so,  and  we  will  permit  the  witness  to 
do  that  There  is  really  no  question  before 
the  court  to  rule  on.  Tou  may  proceed,  Doc- 
tor. Mr.  Jackson:  The  court  being  of  opln* 
Ion  that  there  Is  no  question  before  the  court 
to  raise  the  question  objected  to,  1  now  ob- 
ject to  the  witness  showing  this  plate  to  tbe 
Jury  because  the  plate  has  not  been  sufBcIeut- 
ly  identifled  and  has  not  in  fact  been  offered 
In  evidence,  and  It  Is  therefore  Incompetent 
for  tbe  witness  to  use  it  in  Illustrating,  as 
there  is  no  proof  that  It  even  pretends  to  be 
a  picture  of  the  plaintiff's  Injured  limb. 
The  Court:  We  will  overrule  the  objection 
and  seal  an  exception  for  the  defendant. 
(Last  question  read  witness.)  A.  Tes,  sir.  it 
did." 

The  court  charged  in  part  as  follows: 
**In  addition  to  compensation  for  expenses 
Incurred  and  loss  of  earning  power,  yon  may 
consider  compenaatltm  for  pain  and  snffwing. 
and  In  doing  so  you  are  not  confloed  simply  to 
what  he  haa  endured  since  the  accident  to 
the  preaoit  time,  but  what  he  will  probably 
suffer  in  the  future  as  a  sequence  of  the  In- 
jury." 

Plaintiff  presented  these  points: 
"(7)  In  considering  tbe  damages  yon  may 
award  the  plaintiff  for  pain  and  suffering 
yon  will  consider  the  pain  and  snflerlng  be 
haa  already  endured,  bodily  and  mentally, 
and  which  he  is  likely  to  endure,  uid  It  Is 
for  you  to  determine  what  compensation 
under  all  the  circumstances  should  be  allow- 
ed the  plaintiff,  In  addition  to  the  other  Items 
of  damage  to  which  he  Is  entitled.  In  consld- 
eratlw  of  the  pain  and  Bdff»ing  as  a  result 
of  the  accident  and  what  amount  of  mon^ 
Is  snflBdent  ccmipensatlon  for  pain  and  suf- 
fering is  to  be  decided  by  the  jury.  Answer: 
Afilrmed.** 

**(4)  niat  if  the  jury  find  that  the  opera- 
ti(xi  of  Dr.  Swope  caused  dead  bone,  and  that 
this  dead  bone  was  not  the  sequence  or  re- 
sult of  tbe  orlglnat  injbry.  they  should  not 
take  this  dead  bme  into  account  In  making 
up  thdr  verdict  Answer:  Refused.  While 
it  Is  trne  tbe  plaintiff  cannot  recorw  for  in- 
juries which  are  not  the  sequence  of  the  orig- 
inal injury  received  In  the  accident,  yet  If  he 
exercised  care,  caution,  and  good  Judgment  in 
the  selection  of  a  Skillful  and  competent  sur- 
geon, he  lias  discharged  his  duty  in  this  re- 
spect and  Is  not  mpomrible  for  an  error  In 
Judgmoat  or  unskillful  treatment  on  Oie  part 
of  the  surgeon  who  has  been  selected  with 
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care.  Where  a  person  bas  used  reasonable 
care  In  selecting  a  physician  or  surgeon,  but 
owing  to  unskillful  treatment  the  Injury  has 
been  Increased,  the  party  causing  the  Injury 
win  be  hdd  liable  for  the  latter." 

Defendant  presented  this  point: 

"That  the  defendant  la  not  liable  for  dam- 
ages arising  from  the  fault,  mistake,  or  neg- 
lect of  plaintiffs  own  surgeon,  which  pro- 
duced Injury  and  loss  to  plaintiff  that  could 
tinder  no  circumstances  have  resulted  from 
the  Injuries  plaintiff  received  at  the  collision. 
Answer:  Affirmed.  In  affirming  this  point, 
while  we  say  the  defendant  is  not  liable  for 
an  Injury  caused  by  the  fault,  mistake,  or 
neglect  of  the  surgeon  which  could  under  no 
circumstances  have  resulted  from  the  Injury 
caused  by  the  accident,  yet  if  the  plaintiff 
used  reasonable  care  In  selecting  a  physician 
or  surgeon,  but  owing  to  unskillful  treatment 
by  the  surgeon  thus  selected  the  Injury  has 
been  increased,  the  defendant  will  be  held 
liable  for  the  Increased  lujury  If  It  li  UaUe 
for  the  original  Injury." 

Verdict  and  Judgment  for  plaintiff  for  |15,- 
260.  Def^dant  appealed. 

Ai^ed  before  MITCHELU  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Oscar  L  Jackson,  O.  B.  Femald,  and 
Charles  R.  Davis,  for  am>elliuit   Robert  K. 

Aiken,  for  appellee. 

STEWART,  J.  The  evidence  fully  war- 
rants the  conclusion  reached  by  the  Jury  in 
this  case  that  the  injuries  sustained  by  the 
plaintiff  were  severe  to  an  unusual  degree. 
Whether  they  all  were  legally  chargeable  to 
defendant's  negligence  is  a  matter  to  be  con- 
sidered later  on.  Under  the  Instructions  of 
the  court  the  jury  were  allowed,  In  determin- 
ing the  plalntUTs  damages,  to  take  into  con- 
sideration the  pain  and  suffering  be  would 
probably  In  the  future  endure,  as  a  sequence 
of  his  Injuries,  as  well  as  that  he  had  al- 
ready suffered.  This  instruction  is  complain- 
ed of  as  Introdut^g  an  element  of  damage 
too  remote  and  speculative  to  form  a  basis 
of  legal  recovery,  and  it  Is  the  subject  of  the 
first  assignment  of  error.  Nothing  Is  better 
settled  than  that  in  cases  of  personal  Injury 
pain  and  suffering  are  to  be  reckoned  as  dis- 
tinct elements  for  which  compensation  Is  to 
be  allowed.  It  Is  equally  well  settled  that 
this  rule  admits  of  compensation  for  future 
as  well  as  past  pain  and  suffering.  With 
what  degree  of  certainty  must  it  be  made  to 
appear  that  th4  future  pain  and  suffering  will 
ensue  before  compensation  for  them  can  be 
allowed?  T^t  Is  the  question  raised  by  the 
assignment,  and  it  might  well  call  for  con- 
sideration if  no  rule  existed  with  re^>ect  to 
It,  or  the  rule  were  of  questionable  authority ; 
but  neither  Is  the  case.  In  the  multitude  of 
cases  of  like. character  which  have  come  be- 
fore this  court  for  review,  one  unvarying  rule 
has  been  observed  regarding  the  quantum  of 
proof  required,  and  It  Is  this;  The  Jury  may 


and  should  award  compensation  for  future 
pain  and  suffering  whenever  the  evidence  fur 
nlshes  just  ground  for  the  belief  that  such 
pain  and  suffering  will  likely  or  probably  en- 
su&  This  standard  has  met  with  the  approv- 
al and  sanction  of  this  court  In  every  case, 
and  that  without  qualification.  It  Is  snffi- 
clent  to  refer  to  the  cases  of  Schneider  v. 
Fenna.  Co.,  2  Cent  Bepr.  74 ;  McLaughlin  v. 
City  of  Corry,  77  Pa.  10»,  18  Am.  Rep.  432; 
Scott  Township  v.  Montgomery,  95  Pa.  444; 
Lake  Shore,  etc,  Railway  Ca  v.  Frantz,  127 
Pa.  297,  18  Ati.  22,  4  L.  B.  A  389 ;  Smedley 
V.  Railway  Co.,  184  Pa.  620.  39  AtL  544. 
Jkfany  others  as  distinctly  recognizing  and  en- 
forcing the  rule  could  be  dted  were  it  neces- 
sary. In  the  case  of  Scott  Township  v.  Mont- 
gomery, 95  Pa.  444,  an  Instruction  to  the  ef- 
fect that  the  *'J«ry  shall  allow  for  pain  and 
suffering  the  plaintiff  had  already  endured, 
bodily  and  mentally,  and  which  be  Is  likely 
to  experience,"  was  assigned  for  error.  This 
court  held  In  a  per  curiam  that  the  measure 
of  damages  was  correctly  stated.  In  Lake 
Shore,  etc.,  Ry.  Co.  v.  Frantz,  127  Pa.  297. 
18  AU.  22,  4  L.  R.  A.  389,  the  trial  Judge  In 
his  charge  had  allowed  the  Jury  to  consider 
the  pain  and  suffering  "the  plaintiff  bas  un- 
dergone and  may  undergo  In  the  future." 
This  was  ^ectflcally  assigned  as  error.  This 
court,  while  disapproving  of  the  expression 
"may  undergo,"  affirmed  the  Judgment  on  the 
ground  that  in  the  connection  In  which  It 
was  used  it  could  not  have  been  misleading 
to  the  Jury,  In  view  of  the  subsequent  In- 
struction that  recovery  was  to  be  limited  to 
"that  already  experienced  and  likely  jet  to 
be  experienced."  With  such  explicit  and  re- 
peated recognition  by  our  own  courts  of  a 
rule  which  admits  compensation  for  pain  and 
suffering  likely  to  ensue,  it  comes  to  nothing 
to  show  that  in  some  jurisdictions  recovery 
for  these  is  allowed  only  when  it  is  made  to 
appear  that  they  are  reasonably  certain  to 
result  We  are  not  called  upon  to  vindicate 
the  Justice  or  reasonableness  of  the  rule 
which  obtains  with  us.  It  Is  only  necessary 
to  assert  It  and  express  our  continued  ad- 
herence to  It  All  tliat  is  required  with  us 
la  that  there  be  sufficient  evidence  from 
which  the  Jury  may  fairly  derive  the  conclu- 
sion that  the  chances  that  the  plaintiff  will 
endure  future  pain  and  suffering  pr^Mmder- 
ate  over  those  that  he  will  not  Socb  pre- 
ponderance denotes  probability  or  likelihood, 
and  that  is  sufficient  - 

The  plaintiff,  while  a  passenger,  was  in- 
jured In  a  collision  between  two  of  defoid- 
ant's  trains,  sustaining  a  fracture  of  both 
bones  of  his  left  limb  between  the  knee  and 
ankle.  This  occurred  S^tember  7, 190S.  Be 
was  at  once  removed  to  a  city  hospital,  where 
he  was  placed  in  charge  of  a  physician  and 
surgeon  In  the  ^ploy  of  the  defendant  com- 
pany, who  proceeded  without  dday  to  place 
the  injured  limb  In  allgmnoit  and  am>ly 
splints.  The  plaintiff  remained  In  the  bo^i- 
tal  under  treatment  for  nearly  a  montb. 
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when,  being  able  to  go  about  on  crutches,  he 
was  taken  to  his  home.  About  the  middle  of 
Norember  following,  the  same  surgeon  re- 
moved the  plaster  cast  and  directed  moderate 
use  of  the  limb.  PlalntifiT  testified  that  after 
the  removal  of  the  cast  he  suffered  pain  in 
his  limb  so  severe  that  he  was  scarcely  able 
to  endure  it.  It  Is  not  alleged  that  this  pain 
resulted  from  any  undue  or  immoderate  use 
of  the  limb.  Because  of  Its  continued  sever- 
ity plaintiff  procured  radiographs  to  be  tak- 
en of  the  injured  part,  and,  In  view  of  what 
these  were  supposed  to  disclose,  he  employed 
Dr.  Swope,  a  surgeon  of  repute  residing  and 
practicing  in  the  city  of  Pittsburg.  From  an 
examloatlon  of  the  radiographs  and  the  pa- 
tient, Dr.  Swope  concluded  that' what  caused 
the  pain  was  an  overriding  of  the  fibula  to 
the  extent  of  three-fourths  of  an  inch,  and 
that  an  operation  was  necessary  to  make  the 
small  bones  unite  squarely,  and  thus  relieve 
the  pressure  upoo  the  vessels  and  nerves  of 
the  foot  resulting  from  the  overriding.  The 
operation  involved  not  only  an  Incision,  but  a 
severance  of  the  bones  which  had  partially 
united,  the  removal  of  the  oblique  ends,  and 
the  bringing  them  into  a  more  perfect  apposi- 
tion and  securing  them  In  proper  place  by  ar- 
tificial tendons.  This  operation  was  perform- 
ed by  Dr.  Swope  with  the  assistance  of  an- 
other surgeon,  and  in  the  presence  of  several, 
fit  the  same  hospital  where  the  patient  was 
first  treated.  Dr.  Swope  testified  that  he 
found  the  conditions  to  be  just  as  the  radio- 
graphs represented  them,  and  In  addition  be 
found  the  tissues  abont  the  place  of  fracture 
devitalized ;  the  blood  supply  having  been  in- 
terfered with  by  the  pressure  of  the  bone. 
Several  months  later  another  operation  was 
required  for  the  removal  of  a  piece  of  dead 
bone  which  resulted  from  the  devitalized  tis- 
sues. At  that  time  it  was  observed  that  the 
tissues  were  doing  no  good,  not  healing,  not 
throwing  off  the  broken-down  processes.  Dr. 
Swope  gave  it  as  his  conclusion  from  a  very 
recent  examination  of  the  patient  that  there 
had  been  but  little  Improvement  in  his  condi- 
tion, that  necrosis  was  still  going  on,  and  that 
another  operation  would  be  required  for  the 
removal  of  dead  bone.  The  effort  on  part  of 
the  defendant  was  to  show  that  the  operation 
performed  by  Dr.  Swope  was  wholly  unneces- 
sary, that  plaintiff's  limb  was  in  good  condi- 
tion at  the  time  the  operation  was  perform- 
ed, that  the  healing  processes  were  steadily 
gotn^  forward,  that  If  there  was  any  overrid- 
ing of  the  tmne  it  was  so  slight  as  to  be  of 
no  consequence,  nothing  beyond  what  is  or- 
dinarily looked  for  In  such  oases,  and  the 
necrosis  which  snbsequently  set  in,  and  Is 
the  admitted  cause  of  plalntUTs  present  dis- 
ability and  suffering,  la  due  wholly  to  the 
operation  performed  by  Dr.  Swope.  This 
Tlew  of  the  case  was  expressed  by  Dr.  Wil- 
son, the  surgeon  who  firt^t  treated  the  plain- 
tiff, and  he  was  fully  supported  In  It  by  sev- 
eral others  called  by  the  defendant 
Into  this  controreny  we  need  not  enter. 
71A.-e9 


Every  point  submitted  by  the  defendant  which 
bore  relation  to  It  was  affirmed  by  the  court 
with  a  single  exception.  Defendant's  fourth 
point  was  as  follows:  "If  the  jury  find  that 
the  operation  of  Dr.  Swope  caused  the  dead 
bone,  and  that  tills  dead  bone  was  not  a  se* 
quence  or  result  of  the  original  injury,  they 
should  not  take  this  dead  bone  Into  account 
in  making  up  their  verdict."  In  refusing  this 
point  the  learned  trial  Judge  said:  "While  it 
Is  true  the  plaintiff  cannot  recover  for  in- 
juries which  were  not  the  sequeuce  of  the 
original  injury  received  in  the  accident,  yet  if 
he  exercised  care,  caution,  and  good  Judgment 
In  the  selection  of  a  skillful  and  competent 
surgeon,  he  has  discharged  bis  duty  in  this 
respect,  and  is  not  responsible  for  an  error 
In  Judgment  or  unskillful  treatment  on  the 
part  of  the  surgeon  who  has  been  selected 
with  care.  Where  a  person  has  used  reason- 
able care  in  selecting  a  physician  or  surgeon, 
but  owing  to  the  unskillful  treatment  the  in- 
jury has  been  increased,  the  party  causing 
the  injury  will  be  held  liable  for  the  latter." 
Putting  it  somewhat  differently,  the  point 
was  refused  because  It  did  not  comprehend 
sufficient  matters  of  fact  to  Justify  the  con- 
clusion sought  to  be  drawn,  and  this  was 
clearly  right.  If  the  operation  was  perform- 
ed in  good  faith,  before  the  recovery  of  the 
plaintiff  from  the  original  Injury,  with  a  view 
to  promote  and  Insure  complete  recovery  or 
mitigate  plaintiff's  pain,  either  by  correcting 
what  had  been  done  or  by  supplementing  it, 
by  the  surgeon  in  whose  skill  and  judgment 
the  ordinarily  prudent  x>erson  would  have  a 
right  to  rely,  the  consequences  following  the 
operation  and  resulting  directly  therefrom  are 
in  a  legal  sense  the  sequence  and  result  of  the 
original  accident.  The  affirmance  of  the 
point  would  have  Involved  an  assumption 
that  there  was  no  evidence  from  which  the 
JuiT  could  find  sach  conditions  as  those  we 
have  Indicated,  and  which,  once  established, 
would  legally  refer  the  consequence  to  the  ac- 
cident as  the  proximate  cause.  Instead  of 
this  being  the  state  of  the  evidence,  there  was 
not  only  abundant  testimony  in  support  of 
every  contention  we  have  above  referred  to, 
but  there  was  no  attempt  whatever  on  the 
part  of  the  defendant  to  controvert  it.  This 
testimony,  if  accredited,  established  not  only 
a  connection  between  the  pain  and  suffering 
caused  by  the  presence  of  the  dead  bone  and 
the  original  accident,  sufficient  In  law  to  make 
the  accident  the  proximate  cause,  but  it  link- 
ed the  two  together  in  such  a  way  as  to  uinke 
a  natural  whole.  Any  consideration  of  this 
matter  must  start  with  the  fact  that  before 
the  fractured  parts  had  healed,  while  the 
process  was  going  on,  and  after  plaintiff  had 
been  virtually  released  from  the  surgeon's 
care  and  supervision,  he  was  subjected  to  in- 
tense pain  and  suffering  in  the  region  of  the 
fracture.  If  such  were  not  the  fact,  or  If  It 
resulted  from  something  else  than  the  orig- 
inal injury,  defendant  should  have  made  some 
effort  to  controvert  the  testimony  with  re- 
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specl  to  It  It  Is  enough  in  tbls  connectloQ  to 
know  tbat  the  testimony  was  undisputed. 
The  natural  connection  between  the  pain,  If 
It  existed,  and  the  original  accident.  Is  too 
obvious  to  call  for  remark.  It  was  jost  as 
natural  tbat  the  plaintiff,  in  his  desire  to  be 
released  from  the  pain  to  which  he  was  sub- 
jected, should  have  recourse  to  surgical  skill 
and  submit  to  whatever  treatment  such  skill 
should  determine  upon.  The  suffering  which 
followed  the  treatment,  whether  that  treat* 
ment  was  wise  or  anwlse.  Is  as  directly  and 
naturally  traceable  to  the  original  accident 
as  that  which  attended  the  setting  of  the 
fractured  limb  in  the  first  place ;  both  were 
parts  of  the  connected  whole,  and  of  course 
It  Is  of  no  consequence  tbat  one  is  further 
from  the  beginning  of  tbe  chain  of  events 
than  the  other. 

What  we  have  here  said  applies  as  well  to 
the  fourth  assignment,  which  Is  tlie  answer 
of  the  court  to  the  defendant's  fifth  point, 
which  asked  the  court  to  say  "that  defendant 
Is  not  liable  for  damages  arising  from  the 
fault,  mistake,  or  negligence  of  plaintiff's 
surgeon  which  produced  injury  and  loss  to 
plaintiff  tbat  could  under  no  circumstances 
have  resulted  from  the  injury  plaintiff  re- 
ceived In  the  collision."  Tbe  court  affirmed 
tbe  point,  and  followed  tbe  affirmance  with  a 
qualification  or  explanation  which  set  out 
the  same  considerations  which  led  to  a  re- 
fusal of  tbe  fourth  point  It  Is  tbe  qualifi- 
cation that  is  assigned  for  error.  Like  the 
point  Itself  It  assumes  a  case  where  the  In- 
Jury  under  no  circumstances  could  have  re- 
sulted from  tbe  original  accident,  and  acquits 
from  liability  the  party  causing  the  accident. 
It  goes  on  to  say,  however,  that,  though  In- 
Jury  was  caused  by  unskillful  treatment,  yet, 
if  the  plaintiff  exercised  ordinary  care  In 
the  selection  of  the  surgeon,  the  defendant 
if  liable  I^lly  for  the  original  injury,  would 
be  liable  for  the  Increased  injury  as  well. 
The  point  submitted  should  have  been  refus- 
ed for  reasons  which  we  have  stated  in  con- 
sidering the  former  point.  Tbe  explanation 
left  the  aflSrmance  without  advantage  to  the 
defendant  but  so  far  as  it  went  it  was  a  cor- 
rect statement  of  the  law  under  the  facts  of 
the  case. 

It  was  entirely  proper  to  allow  the  witness 
Dr.  Swope  to  state  tbe  grounds  on  which  be 
based  his  conclusion  as  to  what  caused  the 
pain  from  which  tbe  plaintiff  suffered,  and 
prevailed  with  him  In  determining  that  an  op- 
eration was  necessary.  His  conclusions  were 
based  largely  upon  what  tbe  radiographs  re- 
vealed. This  circumstance  made  tbe  radio- 
graphs admissible.  While,  as  we  have  stat- 
ed, it  was  not  a  material  inquiry  In  the  case 
whether  the  operation  was  a  prejudicial  one 
or  not.  if  made  in  good  faith  by  one  on  whose 
skill  the  plaintiff  had  a  right  to  rely,  yet  it 
was  around  this  question  that  the  controversy 
was  waged;  tbe  defendant  Insisting  that  no 


excuse  whatevw  existed  toe  tbe  operatiDn. 
Under  such  drcnmstancea  it  woold  have  been 
most  unJnsC  to  the  witness  to  refuse  blm 
permission  to  show  by  the  radiograph  what 
directed  his  judgment  He  testified  tbat 
when  operating  he  found  the  conditions  to  be 
just  as  the  pictures  represented.  In  view  of 
this  testimony  the  objection  that  they  were 
not  taken  by  a  professional  comes  to  nothing. 

The  sixth  assignment  of  error,  for  tbe  rea- 
sons given,  cannot  be  sustained.  The  remain- 
ing assignment  complains  of  the  inadequacy 
of  the  charge  in  tbat  it  does  not  sufficiently 
call  the  attention  of  the  Jury  to  the  evidence 
on  tbe  part  of  the  defendant  as  to  plaintiff's 
ability  to  make  use  of  the  injured  limb — this 
In  connection  with  tbe  question  of  compensa- 
tion. This  assignment  Is  without  merit  Tbe 
charge  Is  not  only  a  full  and  adequate  pres- 
entation of  the  evidence,  but  strictly  Impar- 
tial. 

Tbe  judgment  is  affirmed. 


SPRAGUE  V.  INHABITANTS  OF  ANDRO- 
SCOGGIN COUNTY. 

(Supreme  Judicial  Court  of  Maine.    Sept  12, 
100&) 

1.  Just  (I  35*)— Right  to  Jubt  Tbial— Ef- 
fect OF  Right  to  Appeal. 

Chapter  42,  p.  86,  X^ws  1907.  proTidioff 
that  a  husband  who,  without  lawfal  excuse,  de- 
serts his  wife,  or  n^lects  to  support  her  when 
in  need,  may  be  fined  and  Imprisoned,  and  that 
the  proceeds  of  his  labor  while  in  jail  estimated 
as  the  statute  provides  shall  be  paid  to  his 
wife,  is  not  unconstitutional  on  the  groaM  that 
the  respondent  Is  deprived  of  a  Jury  trial. 

[Gd.  Note.— For  other  cases,  eee  Jury,  Cnt 
Dig.  H  236-211 ;  Dec.  Dig.  I  35.*] 

2.  JuBT  (S  35*)— Right  to  Juet  Tbiai^-Cos- 

8TITDTI0NAL  LaW. 

The  proceeding  being  a  criminal  one,  tbe  ac- 
cused convicted  by  a  municipal  court  tias  nec- 
essnrily  tbe  same  right  of  appeal  under  the  gen- 
eral statute  (Rev.  St  c.  13.3,  §  17)  that  he  would 
hare  if  convicted  of  any  other  offense ;  and.  baT- 
ing  the  ri^ht  to  appeal,  he  is  not  deprived  of  a 
trial  by  Jury  in  the  appellate  court 

[Ed.  Note.— For  ottier  cases,  see  Juiy,  Cent. 
Dig.  §§  236-211;  Dec.  Dig.  |  35.*] 

3.  REVIEW  oif  Appeal. 

Inasmuch  as  this  caRe  comes  up  on  report 
and  the  only  question  argued  is  that  of  the  con- 
Htitutionality  of  the  statute,  the  court  does  not 
consider  the  question  whether  the  form  of  rem- 
edy adopted  is  appropriate,  or  could  be  sustain- 
ed,  if  objected  to. 
(OffichiL) 

4.  WoBos  AND  Phba8i»— "Magistrate." 

The  word  "magistrate,"  as  used  in  Rev. 
St.  c.  133,  §  17,  providing  for  appeals  from  the 
decisions  or  sentences  of  magistrates,  includes 
judf^es  of  municipal  courts  as  well  as  trial  jus- 
tices. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toI.  5,  pp.  4271-4273.] 

Report  from  Supreme  Judicial  Court  An- 
droscoggin County. 
Action  by  Lizzie  M.  Spnigne  against  the 
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Inhabitants  of  the  Coanty  of  Androscoggin. 
Case  reported.  Judgment  for  plaintiff. 

Action  to  recover  money  alleged  to  be  due 
the  plaintiff  by  vtrtae  of  the  ptOTlsiona  of 
chapter  42.  p.  SQ,  Pub.  Laws  2007.  Plea,  the 
general  Is^e. 

When  this  action  came  on  for  trial,  an 
agreed  statement  of  facts  was  flled,'and  the 
case  was  then  reported  to  the  law  court  for 
determination,  with  the  stipulation  "that.  If 
Judgment  Is  for  the  plaintiff,  the  defendant 
Is  to  be  defaulted  in  the  sum  of  «12  with  full 
costs.** 

Argued  before  BMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PBABODT,  and  BIRD, 
JJ. 

Harry  Manser,  for  plaintiff.  McGUUcnddy 
&  Morey,  for  defendant 

SAVAGE,  J.  Action  to  recover  money  al- 
leged to  be  due  the  plaintiff  by  virtue  of 
the  provisions  of  chapter  42,  p.  36,  Pub.  Laws 
1007.  The  case  comes  up  upon  an  agreed 
statement  of  facts,  and  the  defendant  makes 
no  objection  to  the  present  form  of  proceed- 
ing. Hence  we  do  not  consider  whether  it 
Is  the  proper  form  or  not  The  only  ques- 
tion raised  In  argument  is  the  constitution- 
ality of  the  statute  above  referred  to,  and 
that  question  we  will  decide. 

The  statute  provides.  In  substance,  that' 
if  a  husband,  without  lawful  excuse,  deserts 
his  wife  in  destitute  or  necessitous  circum- 
stances, or  if,  being  able  by  means  of  his 
property  or  labor  to  provide  for  her  neces- 
sary support  he  willfully  neglects  or  re- 
fuses so  to  do  wjien  she  is  In  destitute  or  ne- 
cessitous circumstances,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  may  be  fined 
or  imprisoned  or  both;  that  the  court  may 
direct  that  a  fine  Imposed  shall  be  paid  whol- 
ly or  in  part  to  the  wife;  that  In  lieu  of 
punishment,  or  in  addition  thereto,  the  court 
may  order  the  payment  of  weekly  sums  to 
the  wife  for  one  year,  and  release  the  hus- 
band from  custody  on  his  entering  Into  a 
recognizance  conditioned  for  his  personal 
appearance  whenever  ordered  to  do  so  with- 
in the  year,  and  for  his  compliance  with  the 
order  of  payment;  that  when  the  husband 
is  sentenced  to  hard  labor,  and  Is  actually 
employed  In  such  labor  in  the  county  jail, 
the  Jailer  shall  each  week  certify  to  the 
county  commlsslonera  the  number  of  days 
the  prisoner  has  been  thus  employed,  and 
that  the  county  commissioners  shall  there- 
uiK>n  draw  their  order  for  a  sum  equal  to  fif- 
ty cents  for  each  day's  labor,  and  the  county 
treasurer  shall  pay  the  same  to  the  wife.  It 
Is  further  provided  that  the  fines  and  penal- 
ties named  In  the  act  may  be  recovered  and 
enforced  by  complaint  or  indictment  Mu- 
nicipal courts  are  given  Jurisdiction  of  such 
complaints. 

In  this  case  the  complaint  originated  in  the 
Anbnra  municipal  court         husband  was 


convicted  and  sentenced  to  bard  labor  tn 
the  Jail  in  Androscoggin  county  and  labored 
24  days.  All  the  necessary  statutory  steps 
to  establish  the  plaintiff's  right  to  the  money 
sued  for  have  been  taken  or  waived. 

The  principal,  if  not  the  only,  ground  upon 
wtilch  the  cobstltutlonallty  of  the  act  Is 
questioned  by  counsel,  is  that  the  husband' 
complained  against  is  deprived  of  the  right 
of  a  trial  by  Jury  because  he  has  no  right 
of  appeal.  Cotton  v.  Cotton,  103  Me.  210,  OS 
Atl.  S2i,  is  cited  as  authority  for  this  posi- 
tion. That  case  arose  under  chapter  123,  p. 
130.  I  6,  Pub.  Laws  1005.  under  the  provi- 
sions of  which  a  husband  of  anffldeiit  ability 
who  willfully  and  without  reasonable  cause 
neglects  or  refuses  to  support  his  wife  may. 
by  a  civil  proceeding,  be  compiled  to  con- 
tribute to  her  support  In  mch  cases  tbe 
Supreme  Jndldal  Court  the  superior  courts, 
the  probate  courts,  and  municipal  courts 
have  concarrut  Jurisdiction.  In  Cotton  v. 
Cotton,  It  was  held,  for  reasons  not  necessary 
to  be  repeated,  that  such  a  proceeding  com- 
menced In  a  munldpal  court  is  not  appeal- 
able. 

That  however,  Is  not  this  case.  The  stat- 
ute under  which  these  proceedings  arose  Is 
a  criminal  statute.  It  creates  an  offense. 
It  provides  for  a  criminal  proceeding.  It  is 
not  a  substitute  for  the  statute  under  which 
Cotton  V.  Cotton  arose,  but  Is  additional  to 
It  It  provides  another  and  sharper  method 
of  enforcing  the  duties  of  husbands  to  neces- 
sitous wives. 

The  proceeding  being  a  criminal  one,  the  ac- 
cused convicted  by  a  municipal  court  has  nec- 
essarily the  same  right  of  appeal  under  the 
general  statute  (Rev.  St  c.  133,  $  IT)  that  be 
would  have  If  convicted  of  any  other  offense. 
Within  the  meaning  of  this  section  relating  to 
appeals  the  term  "maglBtrate"  Includes  Judg- 
es of  municipal  courts  as  well  as  trial  Jus- 
tices. See  same  chapter,  sections  2,  3,  4,  5. 
and  6.  See,  also,  the  act  creating  the  Auburn 
municipal  court,  respecting  the  right  of  ap- 
peal. Prlv.  &  Sp.  Laws  1891,  p.  234,  c.  152, 
6  12.  The  right  of  appeal  appertains  to  all 
criminal  proceedings  within  tbe  Jurisdiction 
of  mtmlcipal  courts. 

It  Is  too  well  settled  to  require  discussion 
that  one  put  on  trial  in  a  munictpal  court 
for  an  offense  within  its  Jurisdiction  is  not 
unconstitutionally  deprived  of  his  right  to  a 
trial  by  Jury  when  he  is  freely  allowed  an 
appeal  to  a  court  where  a  Jury  trial  can  be 
bad.  Johnson's  Case,  1  Me.  230;  State  v. 
Gurney,  37  Me.  156,  68  Am.  Dec.  782;  State 
V.  Craig,  80  Me.  85,  13  Atl.  129. 

The  counsel  for  tbe  defendant  also  dis- 
cusses the  policy  of  the  statute,  but  with 
that  we  have  nothing  to  do. 

To  enact  that  a  husband  who,  without  law- 
ful excuse,  deserts  his  wife  or  neglects  to 
support  her  when  in  need,  may  be  fined  and 
imprisoned,  and  that  the  proceeds  of  his 
labor  while  in  Jail,  estimated  as  provided  lu 
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this  statute  Bhall  b«  paid  to  his  wife,  does 
not  transcend  in  any  respect  our  conception 
of  constitutional  legislative  power. 
Judgment  for  the  plaintiff  for  (12. 


STATE  V.  LAMBERT. 

(Supreme  Judicial  Court  of  Maine.    Nor.  4, 

1908.) 

1.  Cbiminai.  Law  (§  351*)— Evidence— Ad- 

ItlSSlBILITT— COKSCIOUSNESS  OF  GUILT. 

Tne  fact  of  an  accuaed'a  flight,  escape  from 
custody,  resistance  to  arrest,  concealment,  as- 
sumption of  a  false  name,  and  related  conduct, 
are  admissible  as  evidence  of  consciousness  ol 
fuilt,  and  thus  of  guilt  itself.  But  it  is  for  the 
Jury  to  determine  what  weight  and  value  should 
be  given  to  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |8  776,  778-T85;  Dec.  Dig.  S 
351.*] 

2.  Cbiminal  Law  (|  851*)—EvinEi!fCK  — Ad- 
missibility—Conscioushesb  OP  Guilt. 

The  defendant  was  indicted  for  larceny,  and 
at  the  trial  the  arresting  officer  testified  that  the 
defendant  had  a  loaded  revolver  in  bis  overcoat 
pocket  when  arrested.  Held,  that  the  evidence 
was  admissible. 

[Ed.  Note.— For  other  ca^es,  see  Criminal 
Law.  Cent  Dig.  »  780,  796 ;  Dec.  Dig.  {  851.*] 

8.  Witnesses  (§S  344,  366,  361*)— Ckiuinai, 
Law  (S  1169*)- Reputatioh  or  ActrosED— 

Specific  iNsxANCEa. 

The  defendant,  when  on  trial  for  larceny, 
called  as  a  witness  a  resident  of  Portland,  who 
testified  that  he  had  Iwown  the  defendant  for 
five  years,  and  ttiat  he  had  seen  him  quite  fre- 
quently and  had  numerous  business  dealings 
with  him.  There  was  no  evidence  that  the  de- 
fendant had  ever  resided  in  Portland,  nor  that 
the  witness  bad  ever  resided  in  a  community* 
where  the  defendant  had  resided.  The  defend- 
ant's counsel  asked  the  witness  if  he  knew  the 
defendant's  "reputation  for  honesty  in  that  com- 
munity." The  question  was  excluded.  The 
witness  further  testilied,  however,  that  in  his 
dealings  with  the  defendant  he  had  found  him 
"honest  and  reliable,"  but  that  he  had  never 
heard  his  reputation  discussed  or  referred  to. 

Held:  (1)  That  it  was  not  indispensable  that 
the  witness  to  the  defendant's  reputation  should 
have  resided  in  the  same  community  with  the 
defendant. 

(2)  That  the  defendant's  reputation  for  hon- 
esty was  not  regularly  provable  by  personal 
knowledge  of  the  witness  derived  from  specific 
instanres  in  his  dealings  with  the  defendant. 

(3)  That  the  ruling  allowing  the  witness  to 
state  that  he  "found  him  honest  and  reliable" 
was  more  favorable  to  the  defendant  than  he 
was  entitled  to. 

(4)  That  the  defendant  was  not  sggrieved  by 
the  ruling  excluding  the  question  relating  to  the 
defendant's  "reputation  for  honesty  in  that  com- 
munity." 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fi§  1123.  1154,  1171;  Dec.  Dig.  8| 
344.  355,  361;*  Criminal  Law,  Dec  Dig.  § 
lltK).*] 

4.  CaiuiNAl.  Law  (S  762*)— Tbiai^Expbes- 
8ION  OF  Opinion  bt  Coubt  on  Facts. 

The  defendant  excepted  to  an  alleged  ex- 
pression of  opinion  by  the  presiding  justice  up- 
on issues  of  fact  in  contravention  of  Rev.  St. 
c.  84,  S  97.  Held,  that  a  careful  examination 
of  all  the  defendant's  exceptions  relating  to  the 
comments  of  the  presiding  justice  upon  the  tes- 
timony, and  the  conduct  and  appearance  of  wic- 
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nesses,  and  the  language  in  which  the  instruc- 
tions were  given  in  the  charge  to  the  jury,  faik 
to  disclose  any  exceptionable  in&ingement  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §9  1731,  1750;  1754*  1758*  1759. 
1769;  Dec.  Dig.  S  762.*] 

(Official.) 

Exceptions  from  Superior  Court,  Oumber- 
laud  County. 

Thomas  L.  Jjambert  was  convicted  of  lar- 
ceny, and  he  oxc^ts.  BxcepUoua  overraled. 

The  defendant  was  Indicted  for  the  lar- 
ceny of  "one  horse  of  the  value  of  ?200.  one 
wagon  of  the  value  of  f  100,  and  one  bameas 
of  the  value  of  $10." 

Tried  at  the  January  term,  1908,  superlw 
court,  Cumberland  county.  The  jury  found 
the  defendant  guilty.  The  defendant  except- 
ed to  several  rulings  made  by  the  presiding 
justice  during  the  trial,  and  also  excepted  to 
an  alleged  expression  of  opinion  by  the  pre- 
siding justice.  It  appears  from  the  bill  of 
exceptions  that  "the  notes  of  the  offi<^l 
stenographer  taken  at  the  trial  of  this  In- 
dictment were  lost  In  the  fire  which  destroy- 
ed City  Hall  (Portland)  on  January  24,  1908. 
BO  that  it  Is  Impossible  to  make  exact  quota- 
tions either  from  the  evidence  or  the 
charge." 

The  case  Is  stated  in  the  opinion. 

Argued  before  BMERY,  C  J.,  and  WHITE- 
HOUSE,  BAVAOB,  PEABODT,  SPEAR,  and 
BIRD,  JJ. 

Joseph  E.  F.  Connolly,  Co.  Atty.,  for  Uie 
State.  John  B.  Kehoe,  for  defendant 

WHITEHOUSE.  J.  At  the  January  term, 
1908,  of  the  superior  court  of  Cumberland 
county,  the  defendant  was  found  guilty  by 
the  Jury  of  the  larceny  of  a  horse,  wajrou, 
and  harness,  the  property  of  George  A.  Luf- 
Wn,  on  the  evening  of  Sunday,  September  15, 
1907.  The  case  comes  to  the  law  court  on 
exceptions  to  the  rulings  of  the  presiding 
Judge  admitting  and  exdudlng"  certain  evi- 
dence during  the  progress  of  the  trial,  and 
to  the  alleged  expression  of  opinion  by  the 
presiding  judge  upon  Issues  of  fact.  In  con- 
travention of  section  07  of  chapter  84  of  the 
.  Revised  Statutes. 

Eugene  Groves,  who  was  indicted  at  the 
same  term  as  an  accomplice  and  pleaded 
guilty  to  the  charge,  appeared  as  a  witness 
for  the  state,  and  testified  that  the  defendant 
came  to  hla  house  with  a  team  Saturday 
evening  September  14th,  and  remained  there 
overnight;  that  the  next  evening,  at  the  de- 
fendant's request,  he  rode  with  him  to  Wal- 
nut Ilitl  CAurch,  and  saw  the  defendant 
Lambert  drive  away  from  the  horse  sheds 
back  of  the  church  with  the  Lufkin  team: 
that  thereupon  they  drove  along  the  road 
some  distance,  Lambert  driving  the  Lofkin 
team  and  Orovee  driving  the  other;  that 
I>ambert  then  stopped  and  gave  him  ^  and 
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a  pint  of  whisky,  and  told  blm  to  go  home, 
and  that  Lambert  then  drore  off  with  the 
Liifkln  team. 

Other  -witnesses  testified  for  the  state  that 
they  met  these  two  men  riding  together  In 
the  same  team  Uiat  day  towards  Falmouth 
comer.  One  witness  testified  that  he  met 
them  rldli^  In  s^»arate  teams  on  the  road 
from  Walnnt  HIU  CSrarch;  that  he  Identffled 
the  Lofkln  horse  on  the  road  that  day,  and 
recognized  Lambert  as  the  driver  of  It 

The  defendant  testified.  Inter  alia,  that 
his  residence  at  that  time  was  in  Tyngs- 
boro,  Mwu.,  and  that  his  bui^ess  was  buy- 
ing and  Baling  goods,  including  horses.  He 
admitted  that  he  wag  with  Groves  on  the 
day  of  the  larceny,  and  that  in  the  after- 
noon they  drove  in  a  "roundabout  way"  to 
the  electric  cars  at  Falmouth  Foreslde,  where 
they  aeparated,  and  that  he,  the  defradant, 
then  went  on  to  Portland  by  the  electric 
cars,  and  left  for  Boston  on  the  steam  cars, 
arriving  there  between  9  and  10  o'clock.  No 
part  of  fbe  Lufkln  team  was  afterwards 
found. 

1.  At  the  trial,  Deputy  Sheriff  Foley  testi- 
fied that  he  arrested  the  defendant  on  an 
electric  car  coming  from  Yarmouth  to  Port- 
land October  3,  1907.  The  county  attorney 
inquired  if  the  defendant  was  armed  at  the 
time  of  the  arrest  The  defendant's  counsel 
objected  to  the  question,  but  before  the  court 
conid  rule  upon  It,  the  witness  promptly  an- 
swered that  the  detendant  was  armed  with  a 
revolver.  The  court  denied  the  request  of 
the  defendant's  attorney  to  have  the  testi- 
mony stricken  out  and  the  witness  testified 
furthCT  as  to  tiie  details  of  the  arrest  and 
stated  the  defendant  had  the  revolver  in  his 
right-hand  overcoat  pocket  and  that  It  was 
loaded. 

^e  defendant  admitted  in  cross-examina- 
tion that  he  was  coming  from  Groves'  house 
at  the  time  of  the  arrest,  and  had  then  learn- 
ed fr<»n  Groves'  wife,  for  the  first  time,  that 
Groves  was  under  arrest  but  she  did  not 
kiM>w  upon  what  charge. 

Upon  this  state  of  facts.  It  Is  the  opinion 
of  the  court  that  there  was  no  error  on  the 
part  of  the  presiding  Judge  in  declining  to 
strike  out  the  testimony.  The  defendant  had 
Just  been  Informed  that  his  accomplice  was 
under  arrest  There  was  no  apparent  occa- 
sion f<H:  any  legitimate  use  of  the  revolver 
by  the  defendant  that  day,  and.  If  it  was  not 
loaded  and  carried  for  the  purpose  of  aid- 
ing him  to  escape  by  Intimidating  any  officer 
who  might  recognize  him  and  attempt  to  ar- 
rest him,  the  defendant  bad  full  opportunity 
to  explain  for  what  purpose  he  did  have  It. 
"It  is  to-day  universally  conceded,"  says  Mr. 
WIgmore,  "that  the  fact  of  an  accused's 
flight,  escape  from  custody,  resistance  to  ar- 
rest concealment  assumption  of  a  false 
name,  and  related  condoct  ara  admissible 
as  evidence  of  consciousness  of  guilt  and 
'ttius  of  guilt  Itself."  1  W^more  on  Bv.  S 
276;  State  T.  Frederic  69  Me.  400.  The  pos- 


session of  to<^s  suitable  for  effecting  an  es- 
cape is  also  deemed  an  Incriminating  fact 
which  may  go  to  the  Jury.  Stete  v.  Duncan, 
116  Mo.  288,  22  8.  W.  609;  Clark  v.  Com. 
(Ky.)  32  8.  W.  131;  State  v.  Palmer,  63  N.  H. 
210,  20  Atl.  6.  And  evidence  that  the  de- 
fendant had  a  revolver  under  his  pillow 
when  arrested,  and  that  he  resisted  srrest, 
was  held  admisslUe  in  People  v.  Burns,  6T 
Mich.  S37,  8S  N.  W.  164.  So,  in  a  prosecu- 
tion for  i^ktsg  a  pocket  it  is  competent  to 
show  that  the  accused  when  arrested  had  a 
billy  on  his  person.  People  v.  Hachen,  101 
Mich.  400,  69  N.  W.  664. 

In  the  case  at  bar  it  was  for  the  Jnry  to 
estimate  what  weight  and  value  lOionld  be 
given  to  the  evidence  excepted  to  as  an  tndl- 
cati<m  of  the  conscious  guilt  of  tiie  defend* 
ant 

2.  The  defendant  called  a  witness  by  the 
name  of  Jordan,  a  resident  of  Portland,  who 
testified  tiiat  he  had  known  the  defraidant 
for  five  years,  and  that  he  had  seen  him 
quite  frequently  and  had  numwous  business 
dealings  with  him.  There  was  no  testimony 
that  the  defuLdant  had  ever  lived  in  Port- 
land, nor  that  Jordan  had  ever  lived  in  a 
community  where  the  defendant  bad  resid- 
ed. The  witness  was  aslced  by  def^dant's 
counsel  if  he  knew  the  defendant's  "reputa- 
tion for  honesty  in  that  community,"  and  the 
question  was  occluded  by  the  court  The 
witness  further  testified,  howev»,  that  in 
his  dealings  with  the  defendant  he  had  found 
him  "honest  and  reliable,"  but  that  he  had 
never  heard  his  r^utatlon  in  any  communi- 
ty discussed  or  referred  to.  The  defendant 
called  another  witness  wlio  offered  to  testis 
to  sut»tantially  the  same  facts  under  the 
same  conditions,  and  his  testlm<my  as  to 
the  defendant's  "reputation  for  honesty  in 
that  community"  was  also  exduded,  and  ex* 
cepUons  were  taken  in  eadt  Instance. 

It  was  not  indispensable  that  the  witnesses 
to  his  reputation  should  have  resided  in  the 
same  community  vrlth  the  defendant  His 
general  reputation  as  to  honesty  may  have 
been  better  established  and  more  d^nltely 
understood  in  the  community  where  the  wit- 
ne»es  lived  and  where  they  had  had  "numer- 
ous business  dealings  with  him."  "lu  the 
conditions  of  life  to-day,  especially  in  la^e 
cities,  a  man  may  have  one  reputation  in  the 
suburb  of  his  residence  ai^  another  la  the 
commercial  or  Industrial  circles  of  bis  place 
of  work.  •  •  *  There  may  be  distinct 
circles  of  persons,  each  circle  having  no  rela- 
tion to  the  other,  and  yet  each  having  a  rep- 
utation based  on  constant  and  personal  ob- 
^rvaUon  of  the  man.  There  is  no  reason 
why  the  law  should  not  recognize  this.  The 
traditional  phrase  about  *neU^borhood'  rei>- 
utation  was  appropriate  to  the  condlUous  of 
the  time;  bat  it  should  not  be  teken  as  Im- 
posing arbitrary  llmltetions  not  appropriate 
in  other  times.  Alia  tempora,  alii  mores." 
2  Wlgmore  on  Evidence,  8  1616,  and  ca.eea 
cited.    "The  rules  of  evidence,"  said  Lord 
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Ellenborough,  "muBt  expand  according  to  the 
exigencies  of  society."  Prltt  v.  Fairclougli, 
3  Camp.  305. 

In  tlie  case  at  bar  tbe  wltn^s  Jordan  was 
allowed  to  testify  that  "In  his  dealings  with 
the  respondent  he  had  found  him  honest  and 
reliable,  but  that  he  had  never  heard  his 
reputation  In  any  community  discussed  or  re* 
ferred  to."  So  far  as  this  last  statement 
implies  that  the  witness  had  not  had  sufQ- 
cient  opportunity  to  learn  what  the  defend- 
ant's reputfttion  was,  he  would  not  be  quali- 
fied to  testify  as  to  reputation.  But  If,  from 
long  acquaintance  and  "numerous  business 
dealings"  with  him,  he  had  had  opportunities 
for  learning  about  his  reputation,  the  fact 
that  he  had  never  beard  it  "discussed  or  re- 
ferred to"  would  be  cogent  evidence  that  It 
was  good.  It  Is  accordingly  a  rule  of  evi- 
dence that  a  witness  to  good  reputation  may 
testify  that  he  has  never  beard  anything 
said  against  the  person.  2  Wlgmore  on  Ev. 
S  1614.  But  since  the  defendant's  reputation 
for  honesty  was  not  regularly  provable  by 
personal  knowledge  of  the  witness  derived 
from  specific  Instances  in  his  dealings  with 
the  defendant,  the  ruling  which  allowed  tbe 
witness  to  state  that  he  "found  him  honest 
and  reliable"  was  more  favorable  to  the  de- 
fendant than  he  was  entitled  to.  If,  there- 
fore, it  be  assumed  that  the  witness  <wa8 
qualified'  to  state  what  the  general  reputation 
of  the  defendant  was  In  that  community,  the 
defendant  was  not  aggrieved  by  the  refusal 
of  tbe  presiding  judge  to  permit  bim  to  an- 
swer the  question,  and  there  was  no  excep- 
tionable error. 

3.  A  careful  examination  of  all  of  tbe  de- 
foidant's  ezceptlotts  relating  to  the  coinmentB 
of  the  presiding  judge  upon  the  testimony 
and  the  conduct  and  an;>eftrance  of  witnesses, 
and  tbe  langoage  In  which  the  Instmctions 
were  given  in  his  charge  to  the  jury,  fails 
to  disclose  any  exceptionable  infrlngonent  of 
the  statute  in  that  respect  In  McLellan  t. 
Wheeler,  70  Me.  285,  the  conrt  said:  "The 
statute  does  not  go  so  far  aa  to  prohibit  tbe 
presiding  judge  from  stating  to  the  jury  the 
questions  which  they  are  called  upon  to  de- 
termine. *  *  *  If  tbe  judge  is  of  sndi  a 
liappy  temperament  as  to  be  Indifferent 
whether  the  cases  tried  liefore  him  are  decid- 
ed rightly  or  wrongly,  or  not  at  all,  tbe  stat- 
ute will  justify  bim  in  omltttog  such  state- 
ment. But  it  does  not  prohibit  it.  *  *  * 
Neither  is  ttte  utterance  of  a  mere  tmism,  or 
of  a  matter  of  common  experience  which  no- 
body would  think  of  disputing,  however  It 
might  bear  upon  the  issue,  an  infringement 
of  the  statute  prohibition.  *  *  *  It  does 
not  follow  that  the  judge  has  exiH^ssed  an 
opinion  upon  the  issue  because  Iiis  opinion 
may  be  inferred  from  some  allnslon  which  be 
may  make  to  some  obvious  and  indisputable 
fact"  See,  also,  State  v.  Day,  79  Me.  120, 
8  Atl.  M4;  York  v.  R.  R  Co..  84  Me.  117,  24 


Atl.  790,  18  L.  R.  A.  60;  Hamlin  v.  Treat.  87 
Me.  310,  32  Atl.  909;  Jameson  r.  Weld,  93 
Me.  345,  45  Atl.  299. 

Furthermore,  In  the  case  at  bar.  In  order 
that  nothing  In  the  conduct  of  the  trial  or 
the  charge  to  tbe  Jury  should  be  construed 
as  an  expression  of  opinion  upon  the  ques- 
tion of  the  defendant's  guilt  the  presiding 
judge  made  the  following  observations  at 
the  close  of  the  charge :  "The  presiding  Jus- 
tice has  no  right,  and  In  this  case  no  inten- 
tion, to  express  any  opinion  as  to  tbe  guilt  or 
Innocence  of  the  respondent  or  tbe  effect  or 
weight  to  be  given  to  any  evidence  la  the 
case;  and  that  the  jury,  If  they  thought  they 
detected  any  such  expression  of  opinion,  were 
to  entirely  disregard  It  and,  so  far  as  their 
verdict  was  concerned,  rely  entirely  upon 
their  own  Independent  judgment  as  to  the 
weight  and  effect  to  be  given  to  the  testimony 
as  a  whole." 

Exceptions  overruled. 


STATE  V.  HOI/LAND. 

(Sapreme  Jndidal  Court  of  Maine.    Nor.  6^ 
1908.) 

1.  Chiminal  Law  (5  1149*)  —  Monoic  to 
Quash  Indictment— Exceptions. 

A  motion  to  quash  an  indictment  or  com- 
plaint is  addressed  to  the  discretion  of  the  coart. 
and,  if  overruled,  no  exceptions  can  be  aJlowoi. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  8042;  Dec.  Dig.  |  1149.»J 

2.  Criminal  Law  (g  286«)— Plea  is  Bab. 

The  court  has  no  occasion  or  duty  to  rale 
upon  a  plea  in  bar  in  a  criminal  case  until  it  is 
traversed  or  demurred  to. 

[Ed.  Note.— For  other  cases*  see  Crinunal 
Law,  Dec.  Dig.  {  286.*] 

(Official.) 

Exceptions  from  Superior  Court,  Cumber- 
land Ooun^. 

William  A.  Holland  was  Indicted  for  main- 
taining a  liquor  nuisance.  Motion  to  quash 
the  indictment  overruled,  and  defendant  ex- 
cepts. Dismissed. 

The  defendant  waa  indicted  at  the  Janu- 
ary term,  1908,  superior  court.  Cumberland 
county,  for  malntainli^  a  liquor  nuisance 
He  then  filed  tbe  fcdlowlng  motion  to  qnadi 
the  indlctmrat:  "And  now  ttie  said  William 
A.  Holland,  re^raident  In  said  case*.  cQmes 
and  mores  that  tbe  said  Indictm^  be  quash- 
ed ft»r  the  foUowii^  reasons,  to  wit:  Because 
an  IndictmKit  for  a  liquor  nuisance  was 
found  against  him  on  tbe  first  Tuesday  of 
May,  A.  D.  1904,  that  it  was  a  valid  Indict- 
ment, the  conrt  bas  jurisdiction  of  tbe  of- 
tenae,  the  jury  was  impaneled,  and  the  de- 
fendant i^aced  on  trial,  and  was  tbva  and 
there  In  jeopardy.  After  a  hearing  on  Uie 
said  Indictment  the  jury  disagreedt  and  at 
the  September  term  of  the  supnlor  court 
A  D.  1904,  said  indictment  was  nol.  pros'd. 
by  the  state.  A  copy  of  said  indictment  Is 
hereto  annexed  and  made  a  part  of  this  mo- 
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tloQ.  (Omitted  In  this  report)  Referrace  la 
hereby  made  to  the  records  ot  this  court  In 
case  Xa  220  on  this  dodket  for  the  year  A. 
D.  1904.  The  defendant  farther  Bf^  tbAt 
the  presoit  indictment  corers  a  period  from 
the  first  di^  of  October,  A.  D.  1903,  covering 
scTerol  months  of  the  period  covered  by  the 
prior  Indictment  of  1904.  He  says  the  of- 
fense In  the  prior  Indictment  was  the  same 
as  the  offense  allied  in  the  present  Indict- 
ment, but  ttiat  the  p^od  covered  by  the  last 
indictment  extends  tarn  October  1*  1903,  to 
the  first  Tnesday  at  January,  A.  D.  lOOS. 
Defendant  says  tb&t  onder  the  provisions  of 
our  Constltatton  he  cannot  ^In  be  placed 
In  Jeopardy  for  the  same  canse.  Wherefore 
the  drfendant  asks  that  said  Indictment  be 
quashed.**  The  moUon  was  overraled,  and 
the  defendant  excepted. 

Argued  before  EMBBT,  0.  J.,  and  WHITE- 
HOUSE,  SAVAOE,  PEABODY.  SPBAB.  and 
BIRD,  JJ. 

Joseph  O.  F.  Connolly.  Go.  Atty.,  for  the 
Stat&  Dennis  A.  Meaher,  for  defendant 

EMERY.  C  J.  The  defendant  was  indict- 
ed for  maintaining  a  liquor  nuisance.  He 
filed  a  motion  to  qnaah  the  indictment  be- 
cause of  a  former  Jeopardy.  The  foots  relied 
upon  to  show  the  former  Jeopardy  were  set 
out  in  the  written  motion,  which  concluded 
with  the  prayer  "that  said  indictment  be 
quashed."  The  court  overruled  the  motion, 
and  the  defendant  excepted. 

A  motion  to  quash  an  indictment  for  any 
reaaon  Is  addressed  to  the  discretion  of  the 
court  and  exceptions  do  not  He  to  the  over- 
ruling such  a  motion,  since  the  defense  stat- 
ed therein  may  be  made  by  plea,  demurrer, 
or  motion  in  arrest  of  Judgment  State  v. 
Stuart  23  Me.  Ill ;  State  v.  Hurley,  54  M& 
562. 

If  the  motion  filed  In  thle  case  was  in- 
tended for,  or  could  be  regarded,  as  a  plea  In 
bar,  there  was  no  question  presented  for 
the  court  to  rule  upon,  since  there  was  no 
demurrer  to  nor  traverse  of  the  plea.  If  a 
plea,  the  court  bad  no  occasioo  to  rule  upon 
its  sufficiency  until  demurred  to,  nor  to  ques- 
tion Its  truth  until  traversed.  The  excep- 
tions must  be  dismissed,  and  the  defendant 
left  to  Interpose  his  defense  by  plea  or  de- 
mnrier. 

Exceptions  dismissed. 


STATE  V.  HOLLAND. 

(Supreme  Jndicial  Coort  of  Maine.    Nov.  8, 
190a) 

1.  IHTOXICATIKG  LiQUOBS  ({  24S*K-KEEPIN0 

FOB  Illegal  Sale— Complaint— Duplicitt. 
A  complaint  for  keepioK  and  depositing  in- 
toxicating liquors  Intended  for  unlawful  sale,  in 
which  it  Is  alleged  that  they  had  been  fint 
seized  by  the  complainant  without  a  warrant, 
and  in  which  there  is  the  further  averment  re- 


specting the  complainant,  "^ing  then  and  there 
an  officer,  to  wit,  a  depu^  sheriff,  within  and 
for  said  county,  duly  quaiined  and  authorized  by 
law  to  seize  intoxicating  liquors  kept  and  de- 
posited for  unlawful  sale  and  the  vessels  con- 
taining them,  by  virtue  of  a  warrant  therefor 
issued  in  conformity  with  ttie  provisions  of  law," 
is  not  bad  for  duplicity  or  uncertainty.  This 
language  is  not  descriptive  of  the  offense.  It  la 
merely  the  necessary  averment  of  the  officer's 
authority  to  seize  without  a  warrant. 

JEd.  Note^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  S6f^ST4;  Dec.  Dig.  S 
248.*1 

2:  CaiHiNAi.  Law  Q  974*>— Monoor  ik  As- 

BBSr  or  JUDOICBHT— IlCFOSBIBLK   DATE  IN 

COUPUIHT. 

A  motion  for  arrest  of  Judgment  on  the 
ground  that  the  alleged  date,  namely,  the  year, 
of  the  conunisskm  of  the  offense,  is  an  impos- 
Bible  date,  will  not  be  sustained,  when  upon  an 
examination  of  the  certified  copies  furnished  to 
the  law  court  it  appears  that  the  date  should 
he  read  either  as  'lOOS"  or  "1980,"  but  it  is 
not  made  to  appear  which  Is  correct,  as  when 
some  of  the  copies  may  properly  be  read  "1908" 
and  others  "1980."  It  is  incumbent  upon  the 
defendant  to  make  It  appear  to  the  court  that 
the  date  was  "1980,"  and  not  "1908,"  which  he 
has  failed  to  do. 

[Bid.  Note.— For  other  cases,  sea  Criminal 
Law,  Dec  Dig.  i  974.*] 

(OflldaL) 

Excqitlons  from  Superior  Court  Cumber- 
land County. 

William  A.  Holland  was  convicted  of  an 
unlawful  sale  of  Intoxicating  liquors.  Motion 
in  arrest  of  Judgment  overruled,  and  defend-' 
ant  exeats.   Exceptions  overruled. 

Complaint  against  the  defendant  for  keep- 
ing and  depositing  intoxicating  liquors  in- 
tended for  unlawful  sale,  and  on  which  a 
warrant  was  issued  by  the  Portland  munici- 
pal court  The  defendant  was  adjudged  guil- 
ty by  the  said  municipal  court,  and  there- 
upon he  appealed  to  the  superior  court.  On 
trial  in  the  superior  court  he  was  found  guil- 
ty by  the  Jury. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PEABODY.  SPEAR,  and 
BIRD,  JJ. 

J.  E.  F.  Connolly,  Co.  Atty..  for  the  8tat& 
Dennis  A.  Meaher,  tot  defendant 

SAVAQE,  J.  Motion  In  arrest  of  Judg- 
ment, The  defendant  was  convicted  upon  a 
complaint  for  keeping  and  depositing  intox- 
icating liquors  Int^ded  for  uutawful  sale 
in  t'\iis  state.  He  then  filed  this  motion, 
which  was  overruled,  and  he  excepted.  The 
motion  sets  out  two  grounds  for  arrest : 

1.  It  IB  contended  that  the  complaint  is 
double,  ambiguous,  and  indefinite,  In  that  It 
is  based  upon  two  inconsistent  situations  and 
upon  two  differing  statutes.  The  defendant 
claims  that  the  complaint  contains  the  nec- 
essary allegations  for  obtaining  a  warrant 
for  a  search  and  seizure  of  intoxicating  liq- 
uors, under  Rev.  St.  c.  29,  i  40,  and  likewise 
the  allegations  necessary  for  obtaining  a 
warrant  for  the  seizure  of  liquors  already 
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taken  without  a  warrant,  under  section  48 
of  the  same  chapter.  As  to  tbia  ground,  It  Is 
only  necessary  to  say  that  the  defendant  has 
misinterpreted  the  language  In  the  complaint. 
Rev.  St  c.  29,  5  48,  provides  that  "In  all 
cases  where  an  officer  may  seize  intoxicating 
liquors,  or  the  vessels  containing  them,  upon 
a  warrant,  he  may  seize  the  same  without  a 
warrant,  and  keep  them  In  some  safe  place 
for  a  reasonable  time  until  he  can  procure 
such  warrant"  This  Is  sometimes  called, 
perhaps  not  with  strict  accuracy,  a  "seizure" 
warrant,  In  distinction  from  a  "search  and 
seizure"  warrant  Such  was  the  warrant  in 
this  case.  In  order  to  obtain  such  a  war- 
rant, It  was  necessary  for  the  officer,  after 
seicing  the  liquors  without  a  warrant,  to 
make  complaint  setting  out  that  he  had  al- 
ready seized  and  was  holding  the  liquors, 
and  also  in  apt  terms  that  he  was,  when  he 
seized  the  liquors,  an  officer  authorized  by 
law  to  seize,  upon  a  warrant,  liquors  intend- 
ed for  unlawful  sale.  Such  an  officer  only 
can  obtain  a  "seizure*.'  warrant,  and  his  aa- 
thorlty  must  be  alleged.  The  language 
which  the  defendant  now  complains  of  as 
one  of  two  inconsistent  descripUons  of  the 
offense  is  in  these  words,  namely,  "being 
then  and  t^ere  an  <^oer.  to  wit,  a  deputy 
Sheriff,  within  and  for  said  county,  duly 
qualified  and  authorized  by  law  to  seize  in- 
toxicating liquors  kept  and  deposited  for  un- 
lawful sale  and  the  vessels  containing  them, 
by  virtue  of  a  warrant  therefor  issued  in 
conformity  with  the  provisions  of  law."  This 
is  not  descriptive  of  the  offensa  It  Is  mere- 
ly the  averment  of  the  officer'^  authority. 
Having  alleged  his  authority,  the  complain- 
ant then  proceeded  to  allege  that  he  had 
found  and  seized  the  liquors,  and  he  prayed 
for  a  warrant  So  far  the  complaint-  appears 
to  be  in  proper  form. 

2.  The  otiier  alleged  ground  for  arresting 
judgment  is  that  the  allegation  of  the  time  of 
the  seizure  is  an  Impossible  date,  or,  to  use 
the  language  of  the  motion,  "that  the  officer 
says  he  seized  the  liquors  by  virtue  of  a  war- 
rant therefor  on  the  fourth  day  of  January, 
A.  D.  108."  This  is  not  an  accurate  state- 
ment There  is  no  allegation  tliat  the  liq- 
uors were  seized  "by  virtue  of  a  warrant" 
But  passing  that  It  is  not  correct  to  say  that 
the  complaint  alleges  the  seizure  to  have 
been  "on  the  fourth  day  of  January,  A.*  D. 
198."  What  the  actual  date  written  was, 
the  court  of  course,  must  determine,  if  It 
can,  by  Inspection.  We  have  inspected  the 
certified  copies  which  were  evidently  Intend- 
ed to  be  fac  simile  copies  of  the  original,  but 
we  find  that  they  are  not  alike.  The  com- 
plaint made  January  6,  1908,  sets  out  that 
the  defendant  unlawfully  kept  and  deposit- 
ed the  liquors  "on  the  fourth  day  of  Janu- 
ary In  said  year."  And  the  time  of  the 
seizure  la  alleged  as  "on  the  fourth  day  of 
January,  A.  D."   Then  the  year  ai^ars  in 


four  figures,  first  "19,"  and  then  an  "8"  writ- 
ten upon  and  partly  above  an  "0,"  or  an  "O"* 
written-  upon  and  partly  beneath  an  "8."  But 
the  "0"  and  the  "8"  are  not  in  the  same  per- 
pendicular line.  In  some  of  the  copies  the 
"8"  appears  to  be  a  little  to  the  left  of  the 
center  line  of  the  "0,"  and  in  others  a  Uttle 
to  the  right 

Though  the  complaint  in  this  respect  was 
bunglingly  made,  we  think  It  would  be  put- 
ting too  fine  a  point  upon  It  to  say  that  we 
cannot  tell  by  inspection  that  this  was  writ- 
ten and  should  be  read  not  as  "198,"  but  ei- 
ther as  "M08"  or  as  "1980,"  according  to  the 
relative  positions  of  the  "8"  and  "0."  But 
which?  If  "1808,"  the  complaint  was  good. 
If  "1980,"  It  was  bad.  It  Is  doubtless  true 
that  the  writer  Intended  to  write  "1908." 
But  that  does  not  help  the  case.  We  cannot 
rewrite  it.  We  must  take  It  as  written.  And 
tliat  Is  uncertain.  The  defendant  has  not 
clearly  shown  to  us  how  It  was  written,  or, 
at  any  rate,  that  it  was  written  "1980."  For 
the  purposes  of  this  case,  we  do  not  place 
any  stress  upon  the  fact  that  defendant  in 
his  motion  described  the  date  as  "198"  In- 
stead of  "1080."  But  we  think  that  it  was 
Incumbent  upon  him.  In  support  of  his  ex- 
ceptions, to  show  ttiat  the  date  was  "19S0" 
instead  of  "1908."  and  that  be  has  faUed  to 
do.  It  therefore  has  not  been  shown  that 
the  date  was  impossible  as  alleged. 

Exceptions  overruled. 

Judgment  for  the  state. 


ROBINSON  V.  NATIONAL  FRATERNAL 
LEAGUE  OF  NEW  HAYBN. 

(Supreme  Court  of  Errors  of  Gonnecticat 
March  3,  1900.) 

1.  INSUBANCB   (I    807*)  —  MXTMVAL  BEHEITr 
CeRTIITCATE  —  STIPUI-ATION  fob  AsBFIttA- 

Tio  N— Con  BTEUonoN. 

A .  stipulation,  in  a  benefit  certificate  pro- 
viding for  weekly  benefits,  that  on  disagreement 
"as  to  the  amount  payable  on  account  of  any 
valid  claim"  the  amonnt  should  be  determined 
by  arbitration,  requires  the  submission  to  arbi- 
tration of  tbe  question  of  the  amonnt  of  a  valid 
claim  in  case  of  a  disagreement  bat  not  where 
the  validly  of  the  claim  is  disputed,  and  in 
such  case  a  holder  of  a  certificate  may  soe 
thereon  without  submitting  tbe  issues  to  arbi- 
tratioQ. 

[Ed.  Note.— For  other  cases,  see  Insnnmce, 
Dec.  Dig.  »  807.*1 

2.  Appeal  and  Ebbob  (8  1042*)— Habhzjss 
Error— Stbikino  Out  Pleadings. 

Where,  ia  an  action  on  a  benefit  certificate 
stipulating  for  weefafy  benefits,  the  complaint  al- 
leged performance  of  ail  the  conditions  req aired 
of  the  holder  to  entitle  him  to  the  benefits,  the 
striking  out  of  a  defense  describing  one  of  the 
conditions  of  the  certificate,  wbidi  it  was  claim- 
ed that  the  holder  violated,  without  prejudicing 
tbe  right  of  tbe  association  to  prove  the  alleged 
facts,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4110,  4U1 ;  Dec  Dig.  | 
1042.*] 
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Appeal  from  Superior  Court,  Fairfield 
County;  SilaB  A.  Boblnson,  Judge. 

Action  by  Thornton  H.  Koblnson  against 
tbe  National  Fraternal  League  of  New  Ha- 
ven. There  was  a  judgment  for  plaintiff  for 
$1,235.33  rendered  after  the  overruling  of  a 
demurrer  to  the  complaiut  and  striking  out  a 
defenee  of  tbe  answer,  and  defendant  ap- 
peals. Affirmed. 

Richard  H,  Tyner,  fOr  appellant  Carl 
Foster,  for  appellee. 

HALL,-  J.  The  complaint,  dated  tbe  Slst 
of  August,  1904,  alleges  that  by  the  terms  of 
his  certificate  of  membership  in  the  defend- 
ant's association,  made  a  part  of  the  com- 
plaint, the  plaintiff,  by  reason  of  bodily  In- 
juries sustained  in  a  railroad  accident  on  tbe 
Slst  of  March,  1903,  which  wholly  disabled 
him  from  transacting  any  business,  and  of 
which  the  defendant  had  due  notice,  became, 
on  the  let  of  April,  1904,  entitled  to  receive 
$25  a  week  for  the  S2  weeks  between  March 
31,  1903,  and  April  1,  1004,  less  the  sum  of 
$300  alleged  to  have  been  paid  by  the  defend- 
ant to  the  plaintiff,  and  that  tbe  defendant 
has  refused  to  pay  tbe  sum  of  $1,000  still  re- 
maining due,  and  has  denied  any  liability  to 
the  plaintiff  under  said  certificate.  The  de- 
fendant demurred  to  tbe  complaiut  upon  the 
grounds,  In  substance,  that  It  was  not  alleg- 
ed that  before  the  commencement  of  this  suit' 
the  plaintiff  bad  requested  the  defendant  to 
arbitrate  said  claim,  and  that  the  defendant 
had  declined  to  submit  it  to  arbitration.  The 
court  having  overruled  this  demurrer,  tbe 
defendant  afterwards  pleaded,  the  failure  of 
the  plaintiff  to  offer  to  submit  his  said  claim 
to  arbitration,  as  one  of  his  special  defenses. 

Tbe  principal  questions  of  law  raised  by 
the  appeal  are  based  upon  the  action  of  the 
court  in  overruling  said  demurrer,  and  in  de- 
ciding that  the  failure  of  the  plaintiff  to  sub- 
mit his  claim  to  arbitration  do  not  constitute 
sufflcent  defenses  to  this  action.  The  provl-. 
Blons  of  the  section  of  the  certificate  of  in- 
surance, material  to  these  questions,  are  the 
following : 

"7.  In  the  event  of  a  disagreement  as  to  the 
amount  payable  on  acconnt  of  any  valid 
claim  made  under  this  certificate.  It  Is  ex- 
pressly understood  and  agreed  that  said 
amount  shall  be  determined  by  arbitration. 
•  *  •  No  legal  proceedings  for  recovery 
under  this  certificate  shall  be  brought  until 
ninety  days  after  tbe  receipt  of  affirmative 
and  positive  proof  of  loss  by  the  league  at 
Its  home  office,  nor  be  brought  at  all  unless 
tbe  league  shall  have  declined  to  arbitrate 
having  been  requested  to  do  so  In  writing; 
and  tbe  league  shall  not  be  liable  In  any  1^^ 
proceedings  whatever  tmlesa  tbe  same  are  ac- 
tnally  begun  within  one  year  from  tbe  date 
of  said  proof." 

The  trial  court  did  not  err  in  overruling 
the  demurrer,  and  in  holding  that  under  the 
terms  of  the  certificate  tbe  plaintiff  was  not 


required  to  offer  to'  submit  his  claim  to  ar- 
bitration before  commencing  this  action.  Not 
only  the  amount  justly  payable  upon  a  con- 
fessedly valid  claim,  but  the  legality  of  the 
entire  claim  presented,  are  clearly  questions 
upon  which  there  might  be  a  disagreement  be- 
tween the  defendant  league  and  a  certificate 
holder.  Twenty-five  dollars  a  week,  for  52 
weeks,  is  a  maximum  payment  for  a  maxi- 
mum period,  when  the  certificate  holder  is 
wholly  disabled.  There  might  be  a  dispute 
between  the  insured  and  tbe  league,  as  to 
whether  his  valid  claim  was  not  for  a  less 
sum  and  for  a  shorter  period  than  such  maxi- 
mum sum  and  period.  There  might  also  be 
a  question  whether  a  certificate  holder,  how- 
ever seriously  injured,  bad  so  compiled  with 
the  conditions  and  requirements  of  his  ap- 
plication and  certificate  of  insurance  as  to 
entitle  him  to  any  Indemnity. 

In  this  case,  by  numerous  separate  de- 
fenses and  a  counterclaim,  the  defendant  con- 
tends that  It  Is  under  no  liability  whatever 
to  the  plaintiff.  It  denies  that  the  plaintiff 
was  a  member  of  tbe  league  In  good  standing, 
that  he  was  Injured  in  the  railroad  accident, 
that  he  gave  the  required  notice  to  the  defend- 
ant, and  that  he  has  paid  his  dues.  It  all^^s 
that  the  plaintiff  failed  to  comply  with 
several  named  conditions  of  the  certificate  of 
Insurance;  that  the  plaintiff  falsely  and 
fraudulently  pretended  that  be  was  suffering 
from  the  alleged  injuries ;  and  by  its  counter- 
claim asks  for  $500  damages  on  account  of 
tbe  plaintiff's  fraudulent  acts.  The  issues 
thus  framed  do  not  present  questions  which 
by  the  terms  of  the  certificate  of  Insurance 
were  required  to  be  submitted  to  arbitration. 
Only  the  question  of  the  amount  of  a  valid 
claim,  and  not  the  existence  of  a  claim,  the 
validity  of  which  was  disputed,  was  to  be 
submitted  to  arbitration  by  section  7  of  the 
certificate.  The  former  is  generally  a  ques- 
tion of  fact,  which  generally  may  more  prop- 
erly be  submitted  to  arbitration  than  the  lat- 
ter, which  is  usually  one  of  law.  The  trial 
court  rightly  construed  tbe  language  of  the 
section  In  question  as  not  requiring  the  plain- 
tiff, upon  the  facts  found,  to  offer  to  submit 
his  claim  to  arbitration  before  commencing 
this  action.  Fricke  v.  United  States  Indem- 
nity Society,  78  Conn.  188,  191,  61  Atl.  431. 

There  was  no  harmful  error  in  striking  out 
the  second  defense,  which  described  one  of 
the  conditions  of  the  certificate  of  insurance 
which  the  defendant  claimed  had  been  violat- 
ed. The  facts  were  not  correctly  pleaded  as 
a  special  defense,  but  could  properly  have 
been  alleged  as  specifying  a  claimed  breach 
of  a  condition  of  the  certificate,  all  the  condi- 
tions of  which  the  plaintiff  had  alleged  he 
had  performed.  Hennessey  v.  Metropolitan 
Life  Ins.  Co.,  74  Conn.  699,  702,  S2  Atl.  400. 
Tbe  ground  upon  which  tbe  allegations  were 
stricken  out  in  no  way  prejudiced  tbe  de- 
fendant's right  to  prove  tbe  alleged  facts. 
The  160  pages  of  evidence  unnecessarily 
printed  in  the  record  In  support  of  a  motion 
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to  COTiect  tbe  finding  only  serve  to  ehow  tbat 
there  waa  a  conflict  at  evidence  upon  tbe  ma- 
terial facts  of  the  case,  the  dedslon  of  tbe 
trial  court  upon  which  was  final. 

There  Is  no  error.  Tbe  other  Jndges  con- 
cur. 


POPKE  T.  NEW  YORK,  N.  H.  &  H.  R.  CO. 
(Supreme  Court  of  Errors  of  Connecticut. 
March  4,  1909.) 

1.  RaXUIOADS   (§  346*)'-AcCIDENT  AT  CbOSS- 

IHG— Evidence. 

Id  an  action  for  the  negligent  death  of  a 
traveler  Btruck  by  a  train  at  a  crossins,  plaintiff 
must  stiow  prima  facie  tbat  decedent  ezerdsed 

due  care. 

[EM.  Note.~For  other  cases,  see  Railroads, 
Cent  Dig.  gS  1121,  1122 ;  Dec.  Dig.  {  346.*] 

2.  Railboads  (S  329*)— Injubieb  to  Tbavel- 

EBS  AT  CaOSSinO  —  COKTBIBUTOBT  NEOLI- 
OGNCE. 

A  traveler  waa  killed  by  a  train  at  a  cross- 
ing. Witnesses  testified  tbat  they  saw  decedent 
approach  the  eroBaing;  tbat  they  called  to  him 
to  look  out;  that  he  drove  straight  along;  that 
the  train  was  in  plain  sight;  that  decedent  did 
not  aee  the  train  until  it  was  almost  on  him. 
The  crossing  was  an  exceptionally  dangerous  one, 
and  no  warnings  had  been  fnmiuied  tor  It  De- 
cedent waa  familiar  with  the  anrroundinga.  He 
was  very  deaf.  HeU^  that  decedent  waa,  as  a 
matter  of  law,  guilty  of  negligence,  precluding  a 
recovery. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1020;  Dec.  Dig.  &  329.*1 

Appeal  from  Superior  Court,  Fairfield 
County;  William  S.  Case,  Judge. 

Action  by  William  D.  Popke,  .administra- 
tor of  G.  William  Walter,  deceased,  against 
the  New  Tork,  New  Haven  &  Hartford  Rail- 
road Company.  From  a  judgment  refusing 
to  set  aside  a  nonsuit,  plalntiif  appeals.  Af* 
firmed. 

J.  Moss  ITCB  and  Jobn  B.  Booth,  for  ap- 
pellant Jos^h  F.  Barry,  for  appellee 

HAIiL,  J.  Tbe  plalntUTs  Intestate,  G.  WO- 
Ham  Walter,  was,  on  the  29th  of  December, 
1907,  between  6  and  6  o'clock  In  the  after- 
noon, strnck  and  fatally  injured  by  the  de- 
fendant's train,  on  its  Highland  Dlvlalon,  at 
the  Maple  avenue  grade  crossing  In  the  city 
of  Danbury. 

Tbe  complaint  allies  tbat  without  fault 
or  negligence  upon  the  part  of  tbe  deceased 
tbe  Injury  was  caused  by  the  neglect  of  tbe 
defendant  to  maintain  gates  or  other  safe- 
guards at  said  crossing,  which,  it  la  alleged, 
WU9  extremely  dangerous  for  public  travel. 
Tbe  defendant  demurred  to  the  complaint 
upon  tbe  ground.  In  substance,  tbat  it  did 
not  appear  that  tbe  Railroad  Commission- 
ers bad  ordered  tbe  defendant  to  provide  any 
such  gates  or  safeguards  at  said  crossing, 
as  were  alleged  to  hare  been  necessary.  The 
court  overruled  this  demurrer.  Tbe  first  de- 
fense of  the  answer  denied  the  alleged  negli- 
gence of  the  defeudont,  and  due  care  of  the 


deceased.  Tbe  averments  of  the  second  de- 
fense, tbat  the  Ballroad  CommlasionerB  h&d 
made  no  orda  requiring  sucfa  safeguards  to 
be  provided  at  said  crossing  as  were  In  tbe 
complaint  alleged  to  be  necessary,  and  tbat 
the  defendant  had  violated  no  order  or  re- 
quirement of  tbe  Ballroad  OommlsalonCTs 
regarding  sfdegnards  at  said  mnsli^  -were 
admitted  1^  plaintlff'a  reply. 

The  evidence  inreaented  by  the  plftintiff 
showed  these  facts:  Maple  aveniie,  raonlng 
north  and  south  In  the  city  of  Danbury,  Is 
crossed  at  grade  by  the  tracks  of  the  de- 
fendant's railroad,  running  easterly  and 
westerly.  At  tbe  time  of  the  accld«it  there 
were  do  gates,  fli^maiit  automatic  at 
tbls  crossing,  and  none  bad  beoi  mdered  by 
tbe  Ballroad  CommlsskHters.  Tlie  Daubory 
railroad  statton  is  a  few  hundred  feet  east 
of  said  crossing.  At  between  6  and  6  o'dot^ 
of  tbe  evening  of  December  29,  1908,  tbe 
plaintiff's  Intestate,  G.  William  Walter,  -irhile 
going  southerly  on  Maple  avenue,  was  struck 
and  killed,  at  said  grade  crossing,  by  a  west- 
erly bound  train  of  the  defendant  Walter 
was  69  years  old.  He  was  very  deail  He 
bad  lived  iu  Danbury  30  years,  and  warn  te- 
miliar  with  the  Maple  avenue  crossiiig.  Jnst 
before  the  accident  be  was  seated  iu  bis 
wagon,  driving  slowly.  In  a  southerly  direc- 
tion, a  gentle  bors^  which  he  bad  used  for 
many  years.  The  evening  was  dailc.  The 
only  two  eyewitnesses  of  the  accident  called 
by  the  plaintiff  testified,  in  sabatance,  that 
tb^  bad  tfaemselves  Just  hurried  acroHs  the 
tracks  going  north  in  front  of  tbe  train, 
which  they  saw  approaching  from  tike  east; 
tbat  after  they  bad  crossed  they  saw  Wal- 
ter quite  near  tbe  tracks,  seated  In  his  wag- 
on, driving  pretty  slowly  toward  tbe  cross- 
ing;  that  they  called  to  bim  to  look  out,  say- 
ing that  there  was  a  train  coming;  tbat  be 
did  not  appear  to  heed  tbe  warning,  but 
drove  straight  along;  tbat  the  train  was  in 
plain  sight,  and  one  could  see  tbe  headlight 
of  the  engine;  tbat  Walters  "dldnt  see  the 
train  until  it  was  almost  onto  bim";  that  tbe 
horse  saw  the  train  before  Walters  did,  and 
was  frightened  and  reared  up,  and  Walters 
Jumped  out  with  the  reins  in  his  bands,  and 
tbe  train  struck  him. 

The  testimony  of  these  two  witnesses, 
with  evidence  showing  tbat  the  Mnpie  ave- 
nue crossing  was  an  exceptionally  dangerous 
one,  and  the  admitted  facts  tbat  no  safe- 
guards or  warning  signals  bad,  at  the  time 
of  the  accident,  been  either  furnished  or  or- 
dered for  this  crossing,  constitute  practical- 
ly the  entire  proof  presented  by  the  plaintiff 
of  the  alleged  negligence  of  the  defendant, 
and  the  reasonable  care  exercised  by  the 
plalntlfTs  Intestate. 

When  the  plaintiff  rested  his  case,  the 
court  granted  the  defendant's  motion  for  a 
nonsuit  The  plaintiff  contends  that  the  only 
.  question  raised  by  tbe  a[^>eal  from  tbe  Jodg- 
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ment  of  nonsuit  Is  whether  there  was  suffi- 
cient evidence  of  due  care  upon  the  part  of 
the  deceased  to  be  submitted  to  the  Jury. 

The  record  does  not  show  that  that  was 
the  Queetton  upon  which  the  motion  for  a 
nonsuit  was  decided.  Notwithstanding  the 
ruling  of  the  trial  court  upon  the  demurrer 
to  the  complaint,  and  the  fact  that  the  plaln- 
tiff  produced  considerable  evidence  of  the 
exceptionally  dangerous  character  of  this 
crossing,  it  does  not  appear  from  the  record 
that  the  trial  court  held  that  the  plaintiff 
Lad.  presented  prima  facie  proof  of  the  de- 
fendant's alleged  negligence.  But  we  do 
not  find  It  necessary  to  discuss  the  question 
of  whether  there  was  sufficient  evidence  up- 
on the  question  of  the  defendant's  negligence 
to  go  to  the  Jury.  It  is  sufficient  to  say  that 
the  record  shows  that  the  plaintiff  clearly 
failed  to  present  evidence  from  which  the 
Jury  could  have  been  Justified  In  deciding 
tbat  the  plaintiff  had  sustained  the  burden 
of  proving  tbat  Walters  was  in  the  exercise 
of  due  care  as  alleged.  Walters  placed  him- 
self In  a  position  of  danger,  and  by  so  doing 
be  was  injured.  Does  the  evidence  recited 
fairly  indicate,  as  It  should  to  sustain  a  pri- 
ma facie  case  In  favor  of  the  plaintiff,  that 
Watten  used  the  care  of  a  person  of  ordi- 
nary pmdence  In  placing  himself  In  that  po- 
sition? It  not  only  fails  to  do  so,  but  dear* 
ly  shows  tb»  contrary.  Tbe  only  fair  con- 
clushm  from  tbe  evidence  la  that  Walters, 
bad  be  made  reuonable  use  of  bis  eyes, 
would  have  seen  tbe  beadl^t  of  tbe  ap* 
proadilng  engine  In  ample  time  to  bave  es- 
caped injury.  For  bis  fallnre  to  look,  tbe 
facts  fumlsb  no  excuse.  He  was  negligent 
in  failing  to  make  any  reasonable  use  of 
his  senses  to  avoid  Injury,  and  for  that  rea- 
son  the  trial  court  properly  granted  the  mo- 
tion for  a  nonsuit  Fi^  v.  Hartford  ft 
SiKlngfleld  Street  By.  Co.,  81  Oc«m.  380,  830, 
71  Atl.  SM. 

There  is  no  error.  Ibe  othet  Judges  cosr 
curred. 


STALKER  V.  HAYES. 

(Supreme  Coart  of  Drrore  of  Connecticut. 

March  4,  1909.) 

1.  Payment  (I  59*)— Defbkbi— Pleading. 

Under  tbe  express  terms  of  Practice  Book 
1908,  p.  250,  S  160,  payment  must  be  pleaded 
to  be  available  as  a  defense. 

[Ed.  Note.— For  other  cases,  see  ^yment. 
Cent  Dig.  1 143^ ;  De&  Dig.  S  S9.*] 

2.  <3HATnX  HOBTOAQES  (|  106*)— OOHSTBUO- 

TioN— Intention  or  Pabties. 

In  conatming  an  instrument  claimed  to  be 
a  chattel  mortgage.  It  was  proper  to  consider 
the  intent  of  the  parties  as  disclosed  by  the 
writing  in  tbe  ligtit  of  the  surrounding  circum- 
stances in  which  It  was  executed. 

[Eid.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  ii  102,  109 ;  Dec.  Dig.  8  106.*] 


3.  Evidence  (8  4G2*>— Parol  Evidence— Ad- 
missible—Pubpose  IN  Executing  Instbu- 

ICBNT. 

One's  purpose  in  executing  an  Instrument 

may  be  shown  by  parol  evidence. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  2134;  Dec  Dig.  8  462.*] 

4.  Chattel  Mobtqaqes  (8  2i>E^)  —  Beubdieb 

OF  MOBTOAGEE. 

A  chattel  mortgage  debt  may  be  collected 
by  an  action  at  law  as  well  as  by  foreclosing 
the  mortgage. 

.  [Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  8  517 ;  Dec  Dig.  8  255.*] 

5.  Sales  (fi  479*)— OoHDmoNAL  SAUCft— Bm- 
EDT  or  Selleb. 

On  breach  by  the  buyer  under  a  conditional 
sale  the  seller  can  sue  on  the  debt  or  reclaim 
the  property. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  98  1418,  1420.  1436;  Dec  Dig.  8  479.*] 

6.  Chattel  Mobtqaqes  (8  2S5*)— Taking 
Possession  or  GooDs~£FracT  on  Right  to 
Sub  on  Mobtgaoe  Debt. 

Defendant  twlng  In  debt  to  plaintiff  f^r 
rent  and  costs  of  an  action  of  summary  process, 
executed  a  chattel  mortgage  reciting  Uiat  on 
default  In  paying  the  debt  certain  g«>dB  might 
be  taken  by  plafntiff.  Held,  that  by  receiving 
the  goods  after  suing  on  the  debt  plaintiff  was 
not  estopped  from  making  further  claim  on  ac- 
count 01  the  debt 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  8  S17;  Dee.  Dig.  |  2S5.*I 

Appeal  from  Court  of  Common  Pleas, 
Hartford  Oounlr;  John  Costs,  Judge. 

Action  by  Bdwina  B.  Stalker  against  Eu- 
nice Hayes.  From  a  Judgment  for  plaintiff, 

defendant  appeals.  Affirmed. 

Joseph  P.  Tuttle,  for  appellant  J.  Gilbert 
Calboon  and  James  B.  Henry,  for  appellee. 

ROaABACK,  J.  This  action  la  brought  to 
recover  rent  and  costs  of  an  action  of  sum- 
mary process.  The  substance  of  the  mate- 
rial facts  appearing  In  tbe  finding  Is  as  fol- 
lows: On  June  3,  1007,  the  defendant  owed 
the  plaintiff  for  rent  and  costs  of  an  action 
of  summary  process  amounting  to  the  sum 
of  ¥53.96.  The  defendant  owned  and  had  In 
her  possession  the  articles  named  in  the  fol- 
lowing writing:  "Hartford,  Conn.,  June  3, 
1007.  This  is  to  certify  that  I  have  received 
of  Edwlna  E.  Stalker  at  Hartford,  Conn.,  the 
following  goods  and  chattels,  to  wit:  Five 
Iron  double  beds  complete  with  mattresses 
and  springs,  one  Richmond  range,  one  parlor 
stove,  which  goods  and  chattels  are  to  be 
and  remain  the  property  of  said  Edwlna  E. 
Stalker  until  I  shall  have  fully  performed 
my  part  of  the  agreement  as  hereinafter  set 
forth.  I  hereby  agree  to  keep  said  pro^ 
erty  at  my  own  risk  and  charge  and  pay 
said  Edwlna  E.  Stalker  for  the  use  thereof 
the  sum  of  $58.16  on  or  before  the  1st  day 
of  July,  1907,  as  evidenced  by  ber  Indorse- 
ments on  tbe  back  of  this  agreement  when 
said  goods  and  chattels  shall  become  my 
property,  when  all  claim  to  tbe  same  by  her 
shall  cease  and  be  determined.  It  Is  further 
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hereby  agreed  that  said  goods  and  chattels 
are  to  be  kept  by  me  at  my  residence,  No. 
lift  Ann  street,  Hartford,  or  in  some  place 
of  storage  in  said  Harttord,  the  name  of 
which  I  am  to  Inform  said  Mrs.  Stalker,  or 
before  I  remove  said  articles  from  116  Ann 
street;  and  that  I  ^1  not  remove  the  same 
from  said  places  without  the  coment  of  said 
Edwlna  B.  Stalker  indorsed  on  this  agree- 
ment, nor  dispose  of  the  same  In  any  man- 
ner; and  It  Is  further  agrmd  by  me  that  if 
I  shall  make  default  of  any  of  said  pay- 
ments, or  shall  fall  in  any  manner  to  per- 
form this  agreement,  the  said  Edwlna  E. 
Stalker  shall  be  entitled  to  the  Immediate 
possession  of  said  property,  which  1  hereby 
promise  to  deliver  to  her  on  demand.  In 
case  I  shall  violate  any  part  of  the  foregoing 
agreement,  the  said  lessor,  her  agent,  or  as- 
signs may  enter  upon  my  premises  and  take 
possession  of  said  property,  and  they  and 
every  of  them  are  hereby  exonerated  from 
any  dalm  on  my  part,  or  on  the  part  of 
any  person  in  my  name  or  stead  for  any 
damages  which  I  might  have  against  them 
for  80  doing  had  this  agreement  not  been 
made  and  entered  Into  by  me.  Eunice  M. 
Hayes.  {L.  S.]  This  Is  to  certify  that  the 
above-described  property  has  been  delivered 
to  the  lessee  named  In  the  foregoing  agree- 
ment by  the  undersigned  on  the  terms  and 
conditions  therein  specified.  Dated  at  Hart- 
ford this  3d  day  of  Jnne,  A.  D.  1907.  Ed- 
wlna E.  Stalker,  By  Terry  J.  Chapln,  Her 
Attorney."  In  response  to  a  demand  for  se- 
curity for  her  indebtedness  the  defendant 
signed  and  delivered  to  the  plaintiff  this 
writing.  This  written  Instrument  by  a  mis- 
take stated  the  amount  which  the  defend- 
ant was  to  pay  the  plaintiff  at  $58.16,  instead 
of  $53.06.  On  July  1,  1907,  upon  demand  the 
defendant  refused  payment.  This  action 
was  then  commenced.  A  long  time  after 
commencing  her  action  the  plaintiff  took  pos- 
session of  the  articles  fn  question. 

The  trial  court,  from  the  surrounding  cir- 
cumstances and  the  Intention  of  the  parties 
expressed  in  the  writing,  found  that  the  con- 
tract In  effect  is  a  mortgage  and  intended  as 
security  for  the  debt  named  tliereln.  The 
defendant  contends  that  this  action  of  the 
court  was  erroneous  for  reasons  which  may 
be  briefly  stated  as  follows:  The  court  erred 
and  mistook  the  law  in  holding  that  the 
writing  did  not  constitute  payment  of  the 
charges  and  claims  for  which  the  plaintiff 
brought  this  action;  that  the  plaintiff  was 
not  estopped,  by  the  writing  and  the  receipt 
of  the  articles  therein  mentioned,  from  mak- 
ing further  claim  against  the  defendant  on 
account  of  said  rent  or  costs  In  said  sum- 
mary process;  that  this  writing  contltuted 
In  effect  a  mortgage  upon  the  articles  men- 
tioned therein.  The  defense  of  payment 
claimed  to  be  shown  Is  not  indicated  by  the 
written  Instrument.  The  defendant  seeks  to 


Import  into  tbis  docnment  a  condition  or 
contingency  of  whldi  it  furnishes  no  inti- 
mation. There  is  nothing  In  the  comidaint 
from  which  payment  can  be  found  or  In- 
ferred. If  the  defendant  wished  to  avail 
herself  of  the  defense  of  payment  resnltlng 
from  the  transaction,  abe  should  tiare  spe- 
cially pleaded  it.  Practice  Book  1906^  p.  200. 
i  160. 

The  plaintiff  alleged  In  her  complaint,  and 
the  trial  court  baa  found,  tiuit  thia  writing 
was  given  as  sectirlty  for  the  debt  tlierein 
described.  The  court  In  conatming  thla  in- 
strument properly  took  into  considwation 
the  Intent  of  the  parties  as  discloeed  by  the 
writing  In  the  light  of  the  aurrounding  dr 
cumstauces  under  which  It  was  executed. 
The  purpose  of  the  party  in  executing  an  in- 
strument may  be  shown  by  parol  evldaice. 
Lovell  V.  Hammond  Co.,  66  Conn.  500,  510. 
34  Ati.  611;  Williams  v.  Ohadwlck,  74  Conn. 
252,  256,  60  Ati.  720;  Post  T.  Gilbert,  44 
Conn.  9,  18;  Susman  v.  Wbyard,  140  N.  Y. 
127,  130,  43  N.  E.  413. 

For  the  purposes  of  this  case  It  is  unnec- 
essary to  determine  whether  the  writing  In 
question  Is  a  mortgage  or  a  conditional  sale. 
If  It  Is  a  mortgage  the  plaintiff  had  an  op- 
tion either  to  collect  her  debt  by  an  action 
at  law,  or  by  a  proceeding  to  foreclose  the 
mortgage.  27  Cyc.  1515.  Assuming  that  the 
contract  Is  a  conditional  sale,  the  plaintiff 
could  bring  an  action  for  the  debt  or  reclaim 
the  property.  The  finding  shows  that  an 
action  for  the  collection  of  the  debt  was 
commenced  long  before  possession  was  tak- 
en of  the  goods.  Receiving  the  goods  after 
the  commencement  of  this  action  did  not 
estop  the  plaintiff  from  making  further 
claim  on  account  of  the  Indebtedness  in 
question.  Robinson's  Appeal  from  Gommls- 
Bloners,  63  Conn.  290,  297,  28  Ati.  40;  Gromp- 
ton  V.  Beach,  62  Conn.  25,  85.  25  Ati.  446^  IS 
L.  R.  A.  187,  36  Am.  St  Rep.  323;  Bailey 
V.  Hervey,  135  Mass.  172,  174;  Herryford  v. 
Davis,  102  U.  S.  235.  26  L.  Ed.  160. 

There  Is  no  aror.  The  other  Jndges  con- 
cur. 


THOMAS  et  al.  v.  TOUNG. 

(Supreme  Court  of  Errors  of  ConnecBent. 
March  S,  1909.) 

1.  Pl^Dina   (I  248*)— AHEHDHEnr-CHAHOK 

or  Cause  of  action. 

Where,  in  an  action  to  recover  possesdoD 
of  land  and  damages,  the  original  plaintiffs 
were  the  heirs  at  law,  the  widow,  and  the  ad- 
ministrator ot  the  deceased  owner  of  tha  land, 
the  court  properly  permitted  the  administrator 
to  withdraw,  ana  the  remaining  plaintiff*  to 
file  a  substitute  complaint  alleging  that  the 
ownership  of  the  pr^nisea  and  the  right  of 
possession  was  In  them,  and  that  they  lud  been 
disposseased  by  dtfendant ;  such  amendment  not 
introducing  a  new  cause  of  action. 

[E3d.  Note.— For  other  cases,  see  Keadhii;  Dee: 
Dig.  {  248.*1 
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2.  LiAIfOLOBD  AHD  TBITANT  (S  62*)— EBTOPPEL 
OF  TEnAHT  TO  DXNT  LaNDLOBD's  TiTLE. 
In  aa  action  by  the  widow  and  heirs  at 
law  of  a  decedent  to  recover  posseasioa  of  land, 
a  lease  ezecated  by  plaintiffs  to  defendant  waa 
admissible  as  an  estoppel,  though  plaintiffs  al- 
leged tbat  on  a  date  suDsequent  to  the  termina- 
tion of  the  lease  they  possessed  the  premises, 
and  were  on  sach  date  dispossessed  by  defend- 
ant, since  the  operation  of  the  estoppel  did  not 
cease  with  the  termination  of  the  lease. 

[EA.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S  163;  Dec.  Dig.  S  62.*] 

8.  liANDLOBD  AND  ffBNAWT  (S  63*)  —  LaND- 
LOBD'8  TiTLB— ESTOPFBL. 

In  ejectment,  a  notice  served  on  plaintiffs 
by  defendant,  purporting  to  notify  them  that 
defendant  surrendered  to  them  all  right,  title, 
or  possession  that  he  ever  received,  if  any,  to 
the  premises,  and  also  that  he  disclaimed  having 
entered  into  possession  nnder  certain  leases 
executed  by  plaintiffs,  and  renounced  any  ten- 
ancy under  them,  was  ineffective  to  relieve  de- 
fendant from  the  operation  of  the  estoppel  crea- 
ted by  the  leases,  and  pat  him  in  a  position  to 

Suestton  plaintiffs'  title;  it  being  iacumbent  on 
efendant  to  surrender  posseasioD  before  he 
could  question  the  title. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S  161 ;  Dec  Dig.  {  63.*] 

4.  Lanolobd  akd  Tenakt  (8  82*)— Lamd- 
LOBD'B  Title— Estoppel. 

The  rule  that  in  ejectment  by  a  landlord 
against  a  tenant  the  latter  must  surrender  pos- 
session before  he  can  question  plaintiff's  title  is 
as  applicable  when  the  lease  is  given  to  one  al- 
ready in  poMession  as  whece  uie  lessea  it  one 
who  is  admitted  to  pouewion. 

[Ed.  Note.— For  other  cases,  see  tdindlord  and 
Tenant,  Cent  Dig.  f  154;  Dec  Dig.  |  62.*] 

0.  Lakdlobd  ahd  Tehant  (i  6^)— Ebiofpel 
TO  Dent  Lahdjxhid'b  Tmji— Effect  of 
DiECLAiHEB— Adverse  Possession. 

A  disclaimer  by  a  lessee  does  not  afford  him 
the  right  of  thereafter  asserting  a  title  adverse 
to  the  lessor  until  the  statutory  period  for  the 
perfection  <ii  title  by  adverse  possession  expires. 

[Ed.  Note^For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  I  2(M;  Dec.  Dig.  {  66.*] 

€b  Landlobd'and  Tenant  (1  62*)— EjEOncEffr 
— Bbtoppel  to  Question  Landlobd's  Ti- 
tle. 

Id  ejectment  by  a  landlord,  defendant  can- 
not assert  that  the  one  from  whom  plaintiff 
received  faia  title  never  bad  title  to  the  mem- 
isea,  never  oecnpled  the  same,  and  never  claim- 
ed ownership,  since  ancb  assertion  is  in  deroga- 
tion of  the  estoppel  created  by  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent.  Dig.  |  156;  Dec.  Dig.  |  SZ*} 

7.  Landlobo  and  Tenant  (S  62*)— Ebtoppel 
TO  Dent  Landlobd's  Title — Vauditt  of 

Lease. 

Where  the  acceptance  of  a  lease  is  induced 
by  the  fraud  or  false  representations  of  the 
lessor,  the  lessee  is  not  estopped  to  question  the 
lessors  title. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dif.  {  153 ;  Dec.  Dig.  I  62.*] 

8.  Landlobd  and  Tenant  (S  62^— Ebtoppel 
TO  Dent  Landiabd's  Titlb— VAUDirr  or 

Lease. 

Where,  in  ejectment  by  a  landlord  against 
a  tenant,  defendant  failed  to  show  tbat  a  lease 
nnder  which  an  estoppel  to  (question  plaintiff's 
title  arose  waa  not  voluntarily  etecuted,  that 
a  prior  lease  giving  defendant  an  option  for  re- 


newal was  fiandnlently  obtained  from  htm  was 

immaterial. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  153 ;  Dec.  Dig.  |  62.*] 

9.  Evidence  (I  165*)— Past  ov  Convkbsation 
— Showing  Bntibb  Convebsation. 

All  that  two  parties  say  at  a  single  inter- 
view on  whatever  subject  is  not  rendered  admis- 
sible for  the  simple  reason  tbat  what  is  said  on 
some  one  or  more  subjects  is  testified  to. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  455 ;  Dec.  Dig.  |  155.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County ;  Isaac  Wolfe,  Judge. 

Action  by  William  P.  Thomas,  adminis- 
trator, and  otbers,  against  John  H.  Young,  to 
recover  possession  of  land  and  damages. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. No  error. 

This  case  was  formerly  before  this  court. 
79  Conn.  49S,  65  Ati.  956.  The  facts  out  of 
wbliA  it  arises  are  sofflclently  stated  there. 
After  It  had,  u  the  resnlt  of  the  dedslon 
then  rendered,  been  returned  to  the  trial 
court,  leave  was  ai&ed,  and.  against  the  ob- 
jection of  the  defendant,  granted  for  the 
plaintiff  Thomas,  administrator,  to  withdraw, 
and  for  the  remaining  plaintUb  to  file  a  snb> 
stltnte  complaint  alleglDg  that  the  ownership 
of  the  pronises  and  the  right  of  possestion 
ttioreof  was  in  tb«n,  and  that  th^  had  been 
dispossessed  by  the  defendant  Upon  the 
trial  the  plalntUb  supported  their  allegation 
of  title  by  the  Introduction  of  the  lease  of 
March  1,  1901,  and  presented  no  other  tes- 
timony upon  that  point. 

William  B.  Stoddard  and  George  E.  Hall, 
for  appellant  Edward  A.  Harrlman,  for  ap- 
pellees. 

PKENTICE,  J.  (after  stating  the  facts  as 
above).  The  defendant  complains  of  the  ac- 
tion of  the  court  in  permitting  the  substitute 
complaint  to  be  filed.  The  contention  is  that 
the  plaintiffs  were  thus  allowed  to  substitute 
for  the  original  cause  of  action  another  and 
different  one,  and  one  which  conid  not  have 
been  Joioed  with  the  original.  The  original 
plaintiffs  were  the  helra  at  law,  widow,  and 
administrator,  of  George  T.  Smith,  deceased, 
his  personal  representatives,  and  all  of  them. 
They  were  seeking  to  obtain  posseaslon  of 
certain  real  estate,  which,  as  they  claim, 
Smith  owned  at  his  death,  and  then  passed 
to  them  as  his  personal  representatives. 
They  oBserted  no  right  which  did  not  thus 
come  to  them.  In  their  attempt  to  enforce 
that  right  they  alleged  ownership  in  the 
widow  and  heirs,  and.  the  estate  being  still 
in  settlement,  aa  was  averred,  the  right  of 
possession  In  the  administrator.  The  present 
plaintiffs  are  the  same  persona  save  that  the 
administrator  has  disappeared.  They  are 
seeking  to  enforce,  as  to  the  same  land,  the 
same  right  of  possession  derived  in  the  same 
way  by  virtue  of  the  title  cast  upon  them  by 
the  death  of  Smith.    The  substituted  com- 
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plaint  differs  from  the  original  only  In  that 
It  proceeds  npou  the  theory  that  the  right 
of  poasesdon  was,  at  the  time  of  the  claimed 
diBpoBsessIon,  and  is,  in  the  widow  and  heirs 
at  law,  the  {nresent  plaintiffs,  and  not  Id  the 
administrator,  and  bo  all^^.  The  opinion 
In  Dunnett  t.  Thornton,  73  Conn.  1,  46  Atl. 
158,  coDtalns  an  exhaustive  review  of  the 
htetory  of  oar  law  upon  the  subject  of  the 
amendment  of  declarations  and  complaints, 
both  before  and  after  statutory  regulation 
was  attempted,  and  calls  attention  to  the 
generooB  policy  whldi  has  always  marked 
It  It  also  recites  at  length  the  course  of 
statutory  regulation,  and  calls  attention  to 
the  liberal  and  untechnical  spirit  In  which 
they  have  been  construed  and  applied.  The 
present  statute  (Gen.  St.  3902,  |  G39)  Is  con* 
Bldered,  both  of  Itself  and  in  Its  relation  to 
the  spirit  and  provtelouB  of  the  practice  act, 
and  the  principles  which  should  govern  Its 
application  stated.  It  Is  unnecessary  to  re- 
peat what  was  there  said.  It  Is  sufficient  to 
observe  that  the  court,  tn  ezordsing  its  dls- 
eretl<ni  In  permitting  the  present  amendment, 
was  well  within  its  rights  as  there  defined. 

There  was  no  error  in  admitting  in  evi- 
dence the  lease  of  March  1, 1901.  It  was  not 
offered  or  received  as  establishing  title  In  the 
plaintiffs,  but  as  creating  an  estoppel,  which 
would  be  equally  as  effective  as  against  the 
defendant  Camp  v.  Camp,  6  Conn.  291,  300, 
13  Am.  Dec.  60;  Magtll  v.  Hinsdale,  6  Conn. 
464,  469,  16  Am.  Dec.  70;  Thomas  T.  Young, 
79  Conn.  498,  497,  65  AtL  9S5.  The  operation 
of  this  estoppel  Aid  not  cease  with  the  ter- 
mination of  the  lease.  Camp  v.  Oamp,  6 
Conn.  291,  301,  18  Am.  Dec.  60:  Blgelow  on 
Estoppel,  348.  One  reason  assigned  by  the 
defendant's  counsel  for  the  exclusion  of  the 
lease  was  that  the  complaint  alleged  that  on 
April  1,  1904,  a  date  snhsequent  to  that  of 
the  termination  of  the  lease,  the  plaintiffs 
possessed  the  premises,  and  were  on  that  day 
dispossessed  by  the  defendant  This  claim 
attadies  too  mnch  Importance  to  the  allega- 
tion of  time,  whUA  Is  an  Immaterial  one. 
Bulkley  T,  Norwich  &  Westerly  Ry.  Co.,  SI 
Conn.  284,  286,  70  Atl.  1021. 

The  defendant  offered  In  evidence  a  writ- 
tea  notice  signed  by  him,  and  addressed  to 
the  plaintiffs,  bearhig  date  April  20,  1007. 
and  claimed  to  have  been  served  upon  each 
of  the  plaintifrs  by  coi^  on  April  20,  1907. 
This  paper  purported  to  notl^  the  plaintiffs 
that  the  defendant  surrendered  to  tiiem  '*all 
right  title,  or  possession  that  he  evw  re- 
ceived, If  any,  to  the  premises"  in  question. 
It  also  notified  the  plaintiffs  that  the  d^end- 
ant  disclaimed  ever  having  entered  Into  the 
possession  of  the  premises  under  the  lease 
of  March,  1904,  or  a  prior  one;  that  he 
disclaimed  and  denied  that  he  ever  by  virtue 
of  said  pretended  leases,  or  either  of  them, 
occupied  the  premises;  that  he  now  disclaim- 
ed any  and  all  right  to  the  possession  or  oc- 
cnpancy  of  them  by  vlrtne  of  said  instru- 
ments; and  that  he  solemnly  raiounced  and 


disclaimed  any  tenancy  under  them.  The 
purpose  of  this  notice  was  to  relieve  tlie  de- 
fendant from  the  operation  of  the  estoppel 
created  by  the  leases,  and  put  him  in  a  posi- 
tion to  question  the  plaintiffs'  title.  It  was 
Ineffective  to  that  end.  Counsel  have  called 
it  a  surrender,  but  it  surrendered  nothing. 
It  was  incumbent  upon  the  defendant  to 
surrender  possession  before  be  could  call  in 
question  the  plaintiffs'  titie.  Camp  v.  Camp, 
5  Conn.  291,  301, 13  Am.  Dec  GO ;  Blgelow  on 
Estop[>eI,  371;  Tledemann  on  Property, 
S  157 ;  Taylor  on  Landlord  ft  Tenant,  f  705, 
note.  This  principle  U  as  applicable  where 
the  lease  Is  given  to  one  already  in  possefi- 
slon  u  where  tlw  lessee  is  one  who  is  admit- 
ted to  possession.  Washbnme  on  Beal  Proi>- 
erty,  600,  601 ;  Camp  v.  Camp,  13  Amer.  Dec. 
71,  not&  At  the  very  time  that  the  defend- 
ant was  engaged  In  making  the  pretemded 
surrender  he  was  clinging  fast  to  the  posses- 
sion, and  has  done  so  ever  since.  Nothing 
was  further  from  his  thoughts  than  letting 
the  plaintiffs  into  possesslra.  On  the  con- 
trary, he  was  devldng  means  to  retain  it  him- 
self, and  the  girlDg  of  the  notice  was  one 
of  those  means.  If  the  notice  be  z^arded  as 
a  disclaimer,  the  defendant  is  placed  in  no 
better  position.  The  cases  which  give  the 
greatest  efficacy  to  dlsclaimere  hold  that  tb^ 
do  not  afford  the  lessee  the  right  of  there- 
after asserting  a  Utie  adverse  to  the  lessor 
until  the  statutory  period  for  the  perfection 
of  titie  by  adverse  possession  shall  have  ex- 
pired. Winison  T.  Watkins,  S  Pet  43,  7  L. 
Ed.  B96;  Peyton  v.  Sttth,  5  Pet  485,  491,  8 
L.  Ed.  200;  Blgdow  on  Estoppel,  {  373.  See 
nanford  v.  Fitch,  41  Conn.  486,  501.  The  no- 
tice was  r^htiy  excluded. 

The  defendant  offered  evidence  to  show 
that  Smith,  from  whom  the  plaintiffs  receiv- 
ed their  titie,  nevvr  had  any,  never  occupied 
the  premises,  and  never  claimed  to  own  tbem. 
This  evidence  was  Elgfatly  excluded  as  being 
in  derogation  of  the  estoppel.  Other  evidence 
was  presented  for  the  porpoae  of  showing 
that  a  prior  three-year  lease,  terminating 
Mareb  1, 1898,  was  procured  from  the  defend- 
ant by  these  plaintiffs  by  means  of  false  rep- 
resentations and  deceit  It  is  an  establMi- 
ed  principle  that  where  the  acc^tance  of  a 
lease  Is  Induced  by  the  fraud  or  false  rep- 
resentations of  the  lessor,  there  is  no  estop- 
pel. Washbume  on  Real  Property,  S09; 
Blgelow  on  Estoppel,  864.  The  defendant  of- 
fered no  evidence  tiiat  the  lease  of  March, 
1901,  was  not  freely  and  voluntarily  taken. 
That  is  the  leise  under  which  the  present 
estoppel  arises,  and  the  facts  which  may 
have  surrounded  a  prior  transactiom  of  a 
similar  characta  are  Inunaterlal.  They  are 
none  the  less  so,  and  the  giving  and  accept- 
ance of  tiie  last  lease  no  less  an  independent 
transaction,  for  the  reason  that 'the  forma- 
lease  gave  the  leasee  an  option  for  a  renewal 
Piatt  V.  Cntier,  75  Conn.  183,  186,  S2  Aa 
819;  Nutmeg  Park  Driving  Corporation  v. 
Fiske,  81  Conn.  463,  71  Ati.  400.   Other  nil- 


Digitized  by  Google 


Vt) 


WELLS  V.  BOSTON  A  H.  a  B. 


1103 


inga  upon  the  admission  of  teatlmony  do  not 
call  for  discussion  beyond  the  observation 
that  all  that  two  parties  say  at  a  single  in- 
terview, upon  whatever  subject,  is  not  ren- 
dered admifislble  for  the  simple  reason  that 
what  is  said  upon  some  one  or  more  sub- 
Jecte  is  testified  ta  Wlgmore  on  Evidence,  H 
2115,  2119. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


WBLLS  V.  BOSTON  ft  M.  B.  B. 

(Sapraue  Coart  of  Vermont   Essex.   Feb.  27, 
190&.) 

1.  Cabrigrb  (§  380*)— Gabbiage  ov  Pabsen- 
OER8— Ejection  of  PAjraEROEBS— Aotiohs— 

PUADINO— EVIDESCB. 

Under  a  declaration,  in  an  action  against 
a  railroad  alleging  aasanlt  and  Imttery  and 
wrongful  ejection  of  a  passenger  from  a  train, 

Elaintiff  could  show  that  he  purchased  a  ticket 
aving  three  coupons,  the  first  entitling  him  to 
ride  to  a  fair,  the  second  to  attend  the  fair,  and 
the  third  to  retnm  passage;  that  on  his  re- 
turn the  conductor  toolt  up  bis  ticket ;  that 
thereafter  there  was  a  cbange  of  conductors; 
that  the  new  conductor  refused  to  accept  plain- 
tifTs  statement  that  he  liad  already  surrender- 
ed his  ticket,  and  demanded  the  fare,  and  on 
plaintiff's  refusal  to  pay  it,  forcihly  ejected  him. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1464;  Dec  Dig.  fi  380.*] 

2.  Assault  and  Batbbt  Q  24*)— Pleasirq 
— Declabation. 

In  an  action  for  assault  and  battery,  it  is 
not  essential  that  the  declaration  state  the  in- 
jury with  &nj  inducement  of  defendant's  motive 
or  of  the  circumstances  under  which  the  In- 
jury was  Gonunitted. 

[Ed.  Note.— For  other  cases,  see  Assanlt  and 
Battery.  Cent.  Dls.  U  25,  26;  Dec  Dig.  S  24.*] 

8.  G^iAL  ({  S9*>— Obdeb  or  Pboof— Discbe- 

nOM  OP  OOTTET. 

Where  under  the  pleadings  certain  evidence 
was  admissible  at  some  stage  of  the  trial,  tbe 
order  of  its  admiasion  was  within  the  discretion 
of  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  1^;  Dec.  Dig.  |  S9.*] 

4.  Judgment  (S  725*)— Res  Judicata- Mat- 
ters Concluded. 

The  general  rule  is  that  a  verdict  and  judg- 
ment is  conclusive  evidence,  between  the  same 
parties  in  a  sut»eguent  suit,  of  all  that  the  jury 
must  have  found  to  warrant  tbe  verdict,  ana 
no  further,  and  it  is  not  necessary  to  the  con- 
clusiveness that  the  issue  should  have  been  taken 
OD  tbe  precise  point  which  it  is  proposed  to  con- 
trovert in  the  subsequent  suit;  it  being  enough 
if  that  point  was  essential  to  tbe  former  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1255;  Dec.  Dig.  fi  725.*] 

5.  Justices  or  the  Peace  (|  180*)— JutfoaiENT 
—•Res  Judicata— Matters  Concluded. 

P.  S.  1C56,  provides  that  no  judgment  of 
a  justice,  where  an  appeal  is  not  allowed,  shall 
be  an  estoppel  on  a  question  or  mattera  not 
therein  exprenlr  adjudicated,  and  no  right  of 
recovery  shall  uereby  be  establisbed  on  a  col- 
lateral matter.  In  an  action  against  a  railroad 
for  wrongful  ejection  of  a  passenger  from  a 
train,  it  appeared  that  on  plaintiff's  surrender 
of  bis  ticket  tlie  conductor  failed  to  give  him 
anything  as  evidence  of  bis  right  to  a  passage; 
that  thereafter  a  new  conductor  demanded  the 


ticket,  and  on  his  foiling  to  produce  lb  eject- 
ed  him ;  that  a  friend  thereupon  paid  toe  tare, 
and  plaintiff  continued  his  journey ;  that  later 
plaintiff  recovered  judgment  against  defendant 
t>eCore  a  justice  of  tbe  peace  for  the  amount  so 
paid.  Held,  that  plaintifTs  right  to  be  on  the 
train  without  producing  a  ticket  or  paying  his 
fare  not  having  been  expressly  adjudicated  in 
the  action  before  the  justice,  the  admission  of 
the  former  recovery  as  conclusive  evidence  that 
plaintiff  was  rightfully  on  tbe  train  at  the  time 
of  his  ejectment,  and  of  bis  right  to  recovery  in 
the  subsequent  action,  was  error. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1103 ;  Justices  of  the  Peace,  Dec 
Dig.  8  130.*] 

6.  Judgment  (g  948*)— Pleading— Necebsitt 
—Estoppel. 

A  defendant,  failing  to  plead  a  former  judg- 
ment between  the  parties,  cannot  take  advan- 
tage of  it  by  way  of  estop^l,  though  sudi  judg- 
ment is  in  the  case  as  evidence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  1787;  Dec  Dig.  {  948.*] 

7.  Evidence  (8  123*)— Res  Gest^. 

In  an  action  against  a  railroad  for  wrong- 
ful ejection  of  a  passenger  from  a  train  for 
alleged  nonpayment  of  fare,  testimony  that  one 
not  called  as  a  witness  was  in  the  same  car 
with  plaintiff,  and  told  the  conductor  that  he 
saw  the  former  conductor  take  up  plaintiffs 
ticket,  was  but  tbe  narration  of  a  past  occur- 
rence, and  was  inadmissible  as  part  of  tbe  res 
gestae. 

[Ed.  Note.— For  other  eases,  see  Bvidmoe* 
Cent.  Dig.  8  362;  Dec.  Dig.  S  123.*] 

8.  Cabeiebs  (8  382*)— Cabeiage  op  Passen- 
gers—Ejection OF  PabSenoeb  prom  Tbaik 
—  Damages  —  Exemplabt  Damages  —  Evi- 
dence. 

In  an  action  against  a  railroad  for  wrong- 
ful ejection  of  a  passenger  from  a  train  for  al- 
leged nonpayment  of  fare,  testimony  that  one 
not  called  as  a  witness  was  in  tbe  same  car  with 
plaintiff,  and  told  the  conductor  that  he  saw 
the  former  conductor  take  up  plaintiff's  ticket, 
was  inadmissible  on  the  question  of  exemplary 
damages,  since  the  disregard  of  a  third  person's 
statement  in  such  circumstances  did  not  tend  to 
show  that  the  ejection  of  plaintiff  was  mali- 
ciously, wantonly,  or  recklessly  c<HnmItted. 

[Ed,  Note.— For  other  cases,  see  Okrriers* 
Gent.  Dig.  1 1489;  Dec  Dig.  8  SS2.*] 

9.  Damages  (8  18*)  —  Personal  Injuries  — 
Proximate  Consequences. 

In  an  action  «for  personal  injuries,  only 
such  special  damages  may  be  shown  as  are  the 
natural  and  proximate,  not  the  necessary,  oonse- 
quences  of  the  act  ccnnplained  of. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  8  37 ;  Dec.  Dig.  8  18.*] 

10.  Cabbiebs  (8  382*)— Cabrtage  op  Pabsbn- 
GBBB  —  Ejection  op  Passengers  —  Special 
Damages— Evidence. 

In  an  action  against  a  railroad  for  wrong- 
fully ejecting  a  passenger  from  a  train  and  in- 
juring him,  evidence  that  plaintiff  in  conse- 
quence of  the  inpuriea  was  unable  to  suBsist  his 
employes  in  cutting,  manufacturing,  etc.,  certain 
timber  he  had  contracted  to  purchase,  and  was 
compelled  to  abandon  the  contract  at  a  great 
loss,  was  inadmissible  to  show  special  damages, 
it  appearing  that  the  work  he  was  rendered  un- 
able to  do  was  but  a  small  part  of  a  business 
of  considerable  magnitude,  and  that  the  work 
might  have  been  performed  by  a  competent  em- 
pIoy4 ;  the  loss  being  more  particularly  the 
proximate  result  of  plaintiff's  voluntary  aban- 
donment of  the  contract  than  of  the  injuries. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  8  1483 ;  Dec.  Dig.  8  382.*] 
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11.  Cabbibi£b  (t  884*)— Oabbugb  or  Pabsen- 

OEBS— BjECnOIT  OF  PAJS8EI<0BBS— ACTIONS— 
iNSTBUCnONS— EiXElfFLABT  DAKA.QB8. 

In  an  action  against  a  railroad  for  wrong- 
ful ejection  of  a  paasenger  from  a  train^  an  in- 
struction that  If  the  jury  found  for  plaintiff,  and 
that  if  his  ejection  was  willful  and  malicious, 
they  might  give  exemplary  damages,  was  er- 
roneous, as  permitting  an  award  of  ezemplatr 
damages  regardless  whether  defendant  was  guil- 
ty or  not  of  the  wrong  committed  by  its  servant 
by  directing,  participating  in,  or  BubHeqaently 
approving  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  fi  1500;  Dec  Dig.  8  384.*J 

Exceptions  from  Eflsa  County  Court ;  Wll- 
lard  W.  Miles,  Judge. 

Trespass  for  assault  Bud  battery  by  Cbarles 
A.  Wells  against  tlie  Boston  &  Maine  Rail- 
road. There  was  a  plea  of  the  general  Issue, 
and  verdict  and  judgment  for  plaintiff,  and 
-defendant  excepted.  Reversed  and  remanded. 

Argued  before  ROWBLL.  C.  J.,  and  TY- 
LESt,  MUNBON.  and  WATSON.  J3. 

Howe  &  Horey,  for  plaintiff.  Young  & 
Tonng  and  Harry  Blodgett,  tar  defendant 

WATSON,  J.  The  first  count  of  the  dec- 
laration alleges  In  detail  an  assault  and  bat- 
tery at  Barton,  including  "and  also  tben  and 
there,  with  great  force  and  violence,  shook 
and  pulled  about  the  plaintiff,  and  threw 
and  cast  the  plaintiff  out  of  aud  from  a  cer- 
tain raUroad  pas^nger  car,  and  cast  and 
threw  [him]  down  to  and  upon  a  certain 
wooden  platform  then  and  there  situated," 
and  special  damages.  Pleas,  the  general  Is- 
sue, and  special  in  justmcation  that  at  the 
time  when,  etc.,  the  plaintiff,  riding  in  a  cer- 
tain car  of  defendant's  train  through  the 
towns  of  Newport  and  Barton  to  Lyndon- 
viUe,  on  proper  request  by  the  conductor  In 
charge  of  the  train,  refused  to  pay  his  fare 
or  to  produce  a  ticket  as  evidence  of  payment 
thereof,  whereupon  by  reason  thereof,  the  de- 
fendant by  Its  said  conductor,  nsing  no  more 
force  than  was  necessary,  ejected  the  plain- 
tiff from  the  car.  The  plaintiff  replied,  de 
injuria.  Subject  to  objection  and  exception 
on  the  ground  that  the  evidence  was  not  ad- 
missible under  the  declaration,  the  plaintiff 
was  permitted  to  show  that  on  the  morning 
of  September  7,  1005,  he  purchased  a  ticket 
at  LyndonvUle,  having  three  coupons,  the 
first  entitling  him  to  ride  over  defendant's 
railroad  from  there  to  Sherbrooke,  the  sec- 
ond to  attend  the  fair  at  Sherbrooke,  and  the 
third  to  a  ride  over  defendant's  railroad 
from  Sherbrooke  back  to  LyndonvUle  on  the 
same  day;  that  the  plaintiff  rode  to  Sher- 
brooke, surrendering  the  first  coupon,  attend- 
ed the  fair,  surrendering  the  second  coupon, 
and  took  the  train  at  Sherbrooke  late  fn  the 
afternoon  to  ride  back  to  LyndonvUle;  that 
between  Sherbrooke  and  Newport  the  con- 
ductor of  the  train  took  up  the  third  coupon, 
returning  nothlug  to  the  plaintiff  to  show 
that  he  had  paid  his  fare  from  Newport  to 


I^dODTiUe ;  that  at  Newport  some  dianges 
were  made  In  the  train,  and  also  a  change  of 
conductors ;  that  when  the  conductor  soath 
of  Newport  called  vpoa  ttie  plaintUE  tor  bis 
fare,  the  plaintiff  told  him  he  had  a  ticket 
from  ^erbrooke  to  I^ndonville  and  that  tlie 
conductor  north  of  Newport  to(ft  It  np  and 
retained  1^  whereupon  the  condnctw  tcdd 
plaintiff  he  must  pay  his  fare,  which  lie  re* 
fused  to  do,  or  be  put  off;  that  when  the 
train  stopped  at  Barton  Station,  the  plaintiff 
again  refusing  to  pay  bis  fare,  the  conductor 
ordered  tilm  to  leave  tbs  train,  and  as  the 
plaintiff  refused  to  do  so,  he  was  forcibly 
ejected.  The  admission  of  this  evidence  was 
not  error.  To  make  out  his  opening  case  it 
was  necessary  for  the  plaintiff  to  prove,  not 
only  the  assault  and  battery,  but  also  such 
facts  as  In  law  make  the  defendant  respon- 
sible therefor.  And  it  is  not  essential  that 
the  declaration  state  tbe  injury  with  any  hi- 
ducement  of  the  d^endanf  s  motive  or  In- 
tent, or  of  the  circumstances  under  which  the 
Injury  was  committed.  1  Chltty.  PL  (14th 
Am.  Sd.)  887.  Whether  the  evidence  weat 
beyond  what  was  necessary  to  the  opening 
case  we  need  not  inquire,  since  under  the 
special  pleadings  it  was  all  admissible  at 
some  stage  of  the  trial,  and  even  though 
somewhat  varied  from  the  regular  order,  the 
variance  was  within  the  discretion  of  the 
court,  and  it  is  not  manifest  that  the  defend- 
ant was  put  to  any  disadvantage  thereto. 
State  V.  Magoon,  50  Vt  333. 

That  the  plaintiff  purchased  and  bad  such 
a  ticket  was  not  dMiied  by  the  defendant. 
Its  evidence,  however,  tended  to  show  that 
the  conductor  north  of  Newport  did  not  re- 
tain the  ticket,  but  punched  it,  and  returned 
it  to  the  plaintiff;  that  when  the  train 
reached  Barton,  the  plaintiff  refusing  to  pro- 
duce a  ticket,  pay  his  fare,  or  get  off  the 
train,  the  conductor  and  a  brakeraan  ejected 
him  from  the  train,  using  no  more  force  tlian 
was'  necessary  to  accomplish  that  purpose, 
and  that  the  plaintiff  had  the  same  ticket  in 
his  possession  several  days  afterwards.  It 
appeared  Immediately  after  the  plaintiff  had 
been  ejected  his  fare  from  Newport  to  Lyn- 
donvUle was  paid  to  the  conductor  by  a  friend 
of  the  plaintiff,  and  that  the  plaintiff  tlien 
returned  to  the  same  car  and  rode  therein  to 
LyndonvUle,  on  the  way  paying  the  friend 
the  amount  of  the  fare  so  paid  by  him.  It 
further  appeared  that  subsequently  thereto, 
and  before  the  commencement  of  this  suit, 
the  plaintiff  brought  his  action  of  assumpsit 
against  the  defendant  before  a  Justice  of  the 
peace,  to  recover  back  the  money  thus  paid  at 
Barton,  and  such  proceedings  were  had  there- 
in that  a  judg'ient  was  rendered  for  the 
plaintiff  to  recover  the  amount  so  paid  and 
costs  of  suit  No  appeal  therefrom  was  al- 
lowable by  law.  Subject  to  defendant's  ob- 
jection and  exception,  the  plaintiff  was  allow- 
ed to  introduce  a  certified  copy  of  this  Judg- 
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ment  as  conclaslve  evidence  that  the  plaintiff 
was  rightfully  on  the  train  at  the  time  he 
was  ejected,  end  also  as  conclaslve  of  the 
plaintiff's  right  of  recovery  la  this  case. 
The  latter  question  was  also  raised  by  excep- 
tion to  the  charge. 

The  Judgment  In  question  falls  within  the 
purview  of  the  statute  which  reads:  "No 
Judgment  of  a  justice  where  an  appeal  Is 
not  allowed  shall  be  an  estoppel  upon  a  ques- 
tion or  matters  not  therein  expressly  ad- 
judicated, and  no  right  of  recovery  shall 
thereby  be  established  upon  a  collateral  mat- 
ter." P.  S.  165a  The  general  rule  Is  that  a 
verdict  and  Judgment  is  conclusive  evidence, 
between  the  same  parties  In  a  subsequent 
suit,  of  whatever  It  was  necessary  for  the 
Jury  to  find  in  order  to  warrant  the  verdict 
In  the  former  action,  and  no  further.  Town 
V.  Lamphere,  84  Vt.  365.  It  is  not  neces- 
sary to  the  conclusiveness  that  the  Issue 
should  have  been  taken  In  the  former  ac- 
tion upon  the  precise  point  which  It  is  pro- 
posed to  controvert  In  the  subsequent  suit. 
It  is  enough  If  that  point  was  essential  to 
the  former  Judgment  1  Greenl.  Ev.  S 
In  other  words,  every  point  that  was  express- 
ly or  by  necessary  Implication  in  issue,  which 
must  necessarily  have  been  decided  In  order 
to  support  the  Judgment,  Is  concluded. 
Board  of  S.  v.  M.  P.  R.  R.  Co.,  24  Wis.  93, 
124.  In  the  former  suit  the  question  direct- 
ly and  distinctly  put  In  issue  was  the  plain- 
tiff's right  to  recover  of  the  defendant  the 
money  paid  to  It  at  Barton  for  his  passage 
from  Newport  to  Lyndonvllle.  The  result 
depended  upon  whether  the  plaintiff  bad  pre- 
viously paid  for  the  same  passage,  within  tbe 
meaning  of  the  law;  that  is,  whether  his 
ticket  to  Lyndonvllle  was  taken  up  by  the 
conductor  north  of  Newport  without  giving 
blni  anything  as  evidence  In  lieu  of  tbe  ticket 
of  his  right  to  a  passage  through.  If  he  had, 
then  the  money  paid  at  Barton  was  a  second 
payment  for  the  same  thing,  and  It  was  held 
by  the  defendant  to  the  plaintiff's  use.  On 
the  other  hand.  If  the  plaintiff  had  not  made 
■uch  previous  payment,  then  the  money 
paid  at  Barton  was  for  a  valuable  considera- 
tion, and  not  recoverable  back.  See  Jerome 
r.  Smith,  48  Vt.  230,  21  Am.  Rep.  125.  The 
plaintiff's  right  to  be  upon  the  train  when 
ejected,  without  producing  a  ticket  or  some- 
thing equivalent  thereto,  or  paying  his  fare, 
likewise  depended  on  whether  such  previous 
payment  had  been  made.  Yet  this  right  was 
not  a  question  expressly  adjudicated.  It  was 
a  collateral  matter  which  can  only  be  Infer- 
red by  arguing  from  the  Judgment.  And 
aside  from  tbe  statute  a  judgment  Is  not  evi- 
dence of  any  matter  which  came  collaterally 
in  question  merely,  nor  of  any  matter  inci- 
dentally cognizable,  nor  of  any  matter  to  be 
Inferred  by  argument  from  the  Judgment. 
Tbe  Duchess  of  Kingston's  Case,  20  St.  Tr. 
S61,  2  Smith's  Lead.  Cas.  *573;  Hopkins  v. 
Lee.  6  Wheat  109,  5  L.  Ed.  218;  Lawrence 
T.  Hunt,  10  Wend.  (N.  T.j  81,  23  Am.  Dec. 
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639;  Campbell  v.  Cousalus,  25  N.  T.  613; 
King  v.  Chase,  15  N.  H.  9,  41  Am.  Dec.  675; 
Kltson  V.  Farwell,  132  111.  827,  28  N.  E.  1024; 
McCravey  v.  Remson,  19  Ala.  480,  64  Am, 
Dec.  194.  It  follows  that,  both  under  the 
statute  and  at  common  law,  the  admission 
of  the  former  recovery  as  conclusive  evi- 
dence that  the  plaintiff  was  rightfully  on 
the  train  at  the  time  of  Ills  ejectment,  and  of 
bis  right  of  recovery  In  this  action,  was  er- ' 
ror,  as  was  also  the  charge  giving  it  such 
conclusive  effect. 

The  defendant  contends  that  the  former  re- 
covery Is  a  bar  to  this  action,  and  that  since 
the  plaintiff  Introduced  it  In  evidence,  the 
defendant  Is  entitled  to  the  full  benefit  there> 
of.  It  is  a  sufficient  answer  to  this  posi- 
tion that  the  defendant  cannot  take  advan- 
tage of  the  Judgment  by  way  of  estoppel,  he 
not  having  pleaded  It  as  such;  and  the  fact 
that  It  is  In  the  case  as  evidence  does  not 
change  the  rule  In  this  respect.  Brlggs  t. 
Mason.  31  Vt.  433;  Poole  v.  Massachusetts 
Mut  Acc.  Ass'n,  76  Vt  85,  53  Atl.  331. 

The  plaintiff  was  permitted  to  Introduce 
testimony  that  one  Ben  Taylor,  a  person  not 
called  as  witness,  was  In  the  same  car  as 
was  tbe  plaintiff  between  Newport  and  Bar- 
ton, and  that  Taylor  told  the  conductor  that 
he  saw  the  conductor  above  Newport  take 
up  plaintiff's  ticket  It  Is  urged  by  the  plain- 
tiff that  the  evidence  was  properly  received, 
first,  as  part  of  the  res  gestae;  and,  secondly, 
as  bearing  on  the  question  of  exemplary 
damages.  Tlie  evidence,  however,  was  not 
admissible  on  either  ground.  Not  on  the 
first,  since  It  was  but  the  narration  of  a 
past  occurrence  (1  Greenl.  Ev.  i  110);  nor 
on  tbe  second,  for  the  disregard  of  a  third 
person's  statement  In  such  circumstances 
does  not  tend  to  show  the  act  of  the  con- 
ductor In  ejecting  the  plaintiff  to  have  been 
maliciously,  wantonly,  or  recklessly  commit- 
ted. If  the  evidence  had  any  tendency.  It 
was  that  the  conductor  was  performing  his 
duty  as  required  by  rule  679,  famished  by 
tbe  defendant  to  all  conductors  of  its  passen- 
ger trains,  and  introduced  In  evidence  by 
tbe  plaintiff,  which  provides:  "The  conductor 
will  not  permit  any  person  •  •  ♦  to  ride 
on  bis  train  without  a  ticket  or  pass,  except 
those  provided  for  by  rule." 

As  bearing  on  the  question  of  special  dnm- 
ages,  and  subject  to  defendant's  exception, 
the  plaintiff  was  permitted  to  Introduce  evi- 
dence tending  to  show  that  at  the  time  of 
the  assault  he  had  a  parol  contract  with  the 
Moose  River  Lumber  Company,  whereby  he 
purchased  of  that  company  at  $8  per  1.000 
feet  stumpage  the  standing  timber  on  a  cer- 
tain lot  and  that  the  amount  of  timber  was 
estimated  by  the  company  at  700,000  feet; 
that  the  first  winter  after  the  assault,  and 
because  of  the  injury  resulting  therefrom,  he 
could  not  be  around  with  his  men  cutting  and 
hauling  the  logs  more  than  probably  half  the 
time,  and  could  do  but  little  of  all  kinds  of 
work  connected  therewith;  that  because  of 
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this  Injury  he  was  not  well  enough  to  go  on 
with  the  catting  and  manufacturing  of  this 
lumber,  and  bad  to  abandon  his  contract  of 
purchase  and  give  it  up  to  the  Moose  River 
Lumber  Company ;  that  at  the  time  of  such 
abandonment  he  had  cut,  manufactured,  and 
sold  lumber  to  the  amount  of  165,000  feet, 
and  the  completion  of  the  work  would  have 
occupied  another  year;  that  he  then  had  a 
-contract  with  the  Northern  Lumber  Com- 
pany, whereby  it  was  to  have  the  manufac- 
tured lumber  subject  to  the  prices  as  they 
should  range  In  the  market;  tliat  in  dohig 
the  work  be  employed  choppers  in  the  woods, 
some  teams  besides  his  own,  with  teamsters, 
In  hauling  the  logs,  and  help  at  his  mill  in 
sawing,  etc;  that  the  plaintiff  never  kept 
any  exact  account,  but  as  near  as  he  could 
tell  he  made  $6  profit  per  ],000  feet  on  the 
lumber  manufactured  and  sold,  and  estimated 
that  he  could  have  made  the  same  profit  on 
the  rest  of  the  lumber  had  he  not  been  ob- 
liged to  abandon  his  contract  of  purchase. 
Without  coQsidering  the  sufficiency  of  the 
declaration  In  this  respect,  when  properly  al- 
leged, only  such  special  damages  may  be 
shown  as  are  the  natural  and  proximate  (not 
the  necessary)  consegaences  of  the  act  com- 
plained of.  Roberts  v.  Graham,  Q  Wall.  S78, 
18  L.  Eld.  791;  Brown  v.  Cummlngs,  7  Allen 
(Mass.)  607.  In  the  case  at  bar  the  wrongful 
act  at  most  but  partly  disabled  the  plaintiff 
from  personally  performing  work  in  cutting, 
hauling,  manufacturing,  etc.,  the  lumber, 
which  he  otherwise  would  have  done  In  con- 
nection with  the  carrying  out  of  the  timber 
contract  of  purchase,  the  manufacturing  and 
sale  of  the  lumber.  Xet  the  work  be  was  thus 
rendered  unable  to  do  would  be  but  a  small 
part  of  the  whole  in  the  prosecution  of  a  busl- 
neoB  of  such  nature  and  magnitude,  and  there 
would  seem  to  be  no  reason  why  that  also 
might  not  liave  been  performed  by  a  compe- 
tent employe.  It  cannot  be  said  that  his  loss 
of  profits,  whatever  they  might  have  been  In 
connection  with  this  lumber  contract  was 
the  natural  and  proximate  result  of  the  act 
complained  of.  Such  loss  was  more  particu- 
larly the  natural  and  proximate  consequence 
of  tiie  plalntifiTs  subsequent  voluntary  act  of 
giving  up  or  abandoning  the  contract  For 
this  reason — not  considering  others  suggested 
In  argument — the  loss  of  such  profits  does  not 
constitute  an  element  of  recoverable  damages, 
and  the  rulings  otherwise  in  the  admission 
of  evldeuce,  and  In  submitting  the  case  to  the 
Jury,  were  error. 

The  Jury  were  instructed  that  If  they  found 
the  plaintiff  was  entitled  to  recover,  and 
that  the  act  of  putting  him  off  the  cars  "was 
a  willful  and  malicious  act,"  then  tbey  had 
the  Tight  to  add  to  the  damages  sustained 
"such  damages  as  you  think  ought  to  be  im- 
posed 88  ft  punishment;  as  an  example,  call- 
ed here  sometimes  'exemplary  damages,'  and 
sometimes  'punitive  damages,' "  to  which  ex- 


ception was  taken.  Under  this  charge  the 
Jury  were  at  liberty  to  add  aemplary  dam- 
ages without  regard  to  whether  the  defend- 
ant corporation  was  or  was  not  guilty  of  the 
wrong  committed  by  its  servant,  by  direct- 
ing, participating  in,  ot  subsequaitly  approv- 
ing It.  This  is  contrary  to  the  rule  laid  down 
upon  careful  consideratlou  of  the  question  In 
Willett  V.  St  Albans,  69  Vt  330,  38  AtL  72, 
following  the  case  of  Lake  Stiore  &  Mich.  S. 
Ry.  Co.  V.  Prentice,  147  U.  S.  101. 13  Sop.  Ct 
261,  37  Ed.  97,  and  was  error. 
Judgment  revened,  and  cause  remanded. 


UNITED  STATES,  to  Use  of  ETAAB  LT- 
MAN  COAIi  CO.,  V.  UNITED  STATES 
FIDELITY  &  GUARANTY  CO. 

(Supreme  Court  of  Vermont  Chittenden.  Feb. 
27.  1909.) 

1.  URnxD  States  (S  ©7*)  —  Contuoiois' 
Bonds— CoNffrBTTOnoN—MATEBiXiA. 

Act  Aug.  13,  1894,  c.  280,  28  Stet  278  (U. 
8.  Oomp.  St.  1901,  p.  2523),  requires  a  con- 
tractor for  a  public  Imilding  to  give  bond  t» 
promptly  pay  tor  all  labor  and  materials  sup- 
plied to  him  for  the  work.  A  contract  provided 
that  the  contractor  should  furnish  "materials 
for  the  const  ruction  of  certain  buildings  for  tlie 
United  States  government,  "all  in  accordance 
with  the  plans  and  specifications**  made  a  part 
of  the  agreement.  The  condition  of  the  coo- 
tractor's  bond  was  for  performance  of  the  cov- 
enants and  agreements  in  the  contract  and  for 
the  prompt  payment  for  all  labor  or  materiali 
supplied  to  the  contractor  for  die  work,  BtU, 
that  the  bond  contained  two  distinct  covenanti, 
one  for  the  performance  of  the  contract  and  Uie 
other  for  tiie  protection  of  persons  supplyinc  1** 
bor  and  matBrials.  and  the  latter  riioold  be  in- 
terpreted in  the  light  of  die  former,  and  ttie 
meaning  of  the  "materials"  in  the  bond  should 
be  ascertained  from  the  contract  including  tbe 
specifications,  construed  in  view  of  the  work  to 
be  performed  and  In  the  light  of  the  ckcamstan- 
ces  surrounding  the  transaction. 

[Bd.  Note.— For  odier  eases;  see  United  States 
Gent  Dig.  i  60;  Dec  Dig.  |  67.*] 

2.  Dhitkd  States  (J  67*)  —  Contractobs' 
Bonds— CoW8TaocTioR—''MA'MEiAis." 

A  contract  with  the  United  States  govern- 
ment to  furnish  all  labor  and  materials  neoes- 
Bary  for  buildings  at  a  fort  provided  that  all 
materials  should  be  subject  to  the  acceptance  or 
rejection  of  an  officer  in  cba^e,  and  any  materi- 
al rejected  should  be  at  once  removed  and  re- 
placed by  tbe  contractor,  ^e  contractor  gave 
bond  for  performance  of  the  contract  and  for 
the  pr(anpt  payment  for  all  labor  or  materials 
supplied  to  him  for  the  work,  as  expressly  re- 
quired by  Act  Aug.  13,  IS&i,  c.  280.  28  SUt. 
27S  (U.  S.  Comp.  St.  1901.  p.  2523).  EM,  that 
coal  fumiBhed  for  use  in  ue  heating  plants  and 
in  certain  of  tbe  buildings  for  beating  purposes 
while  work  of  plastering,  laying  floors,  paintio^, 
and  varnishing  was  being  done  was  not  "maten- 
als"  within  the  bond  or  the  statute. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Gent  Dig.  f  CO;  Dec.  Dig.  f  67.* 

For  other  definitiotka,  see  Words  and  nuaaec,. 
vol.  5,  pp.  4409-4413 ;  voL  8.  p.  7718.) 

8.  United  States  (S  67*)  —  Contbactobs' 
Bonds— liiABiLmr— Action— EviDENCB. 
The  onestion  whether  the  coal  constitnted 
"material''^  within  the  purview  of  the  bond  and 
the  statute  under  which  It  was  given,  depending 
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upon  the  provisiona  of  the  specifications  expreBB- 
Ij  made  a  part  of  the  contract,  as  well  as  upon 
the  bond  and  contract  proper,  and  it  being  im- 
possible to  determine  the  queetion  without  the 
speciflcationa,  the  contract  and  bond  without  the 
spedficatiotu  were  inadmiaaible  for  determina- 
tion of  that  qnestioti. 

[Bd.  Note.— For  other  cases,  see  United  States, 
Cent  Dig.  |  60;  Dec  Dig.  S  67.*] 

4.  Unfted  States  (I  67*)  —  Contbactors' 
BoMDB— Actions  —  Bubden  ot  Pboof  —  Ex- 

TKN8I0K  OV  TOCX  FOB  COMFLETINO  WOBE'. 
In  an  action  on  a  building  contractor's 
bond,  conditioned  for  the  prompt  payment  by  the 
contractor  for  materials  furnished  him  for  the 
work  contracted  for,  for  coal  furnished  the  con- 
tractor in  connection  with  the  construction  ot 
the  boildinga,  after  the  expiration  of  the  time 
fixed  by  the  contract  for  the  completion  of  the 
work,  me  bnrden  is  upon  plaintiff  to  show  that 
an  extension  of  time  was  granted. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  |  50;   Dec  Dig.  |  67.*] 

0.  United  States  ({  67*)  —  Contkaciobs' 

BOIVDB— AcnOHB— ^^tUUnoiT  FOB  Jubt. 

Tliere  being  no  written  extension  of  time, 
and  parol  evidence  bearing  on  the  queation  of  an 
extension  other  than  in  writing  being  conflict* 
ing,  it  was  a  question  for  the  jury. 

[Ed.  Note.— For  other  casee,  see  United  States, 
Cent  Dig.  8  50:  I>ec.  Dig.  {  67.*] 

Exceptions  from  Chittenden  County  Gonrt; 
O«orge  M.  Powers,  Judge. 

Action  by  the  United  States  of  America, 
for  use  of  the  Eliaa  Lyman  Coal  Company, 
aKalnst  the  United  States  Fidelity  &  Guaran- 
ty Company,  Judgment  for  plalntUT,  and 
defendant  excepts.   Reversed  and  remanded. 

Argued  before  ROWELL^  0.  J^  and  TY- 
LBR,  HUN80N,  and  WATSON,  JJ. 

Horace  H.  Chittenden  and  Max  L.  Powell, 
for  plalntifC.  £.  M.  Hortou  and  J.  B.  Cush- 
mao,  for  defendant 

WATSON,  J.  Chapter  280  of  the  United 
States  Statutes  at  Large  for  1894  provides: 
"That  hereafter  any  person  or  persons  en- 
tering Into  a  formal  contract  with  the  United 
States  for  the  constmction  of  any  public 
building,  •  •  •  shall  be  required  before 
commencing  such  work  to  execute  the  usual 
penal  bond,  with  good  and  sufficient  sureties, 
with  the  additional  obligations  that  such  con- 
tractor or  contractors  shall  promptly  make 
payments  to  all  persons  supplying  him  or 
them  labor  and  materials  in  the  prosecution 
of  the  work  provided  for  in  sudi  contract," 
etc.  Act  Aug.  IS,  ISM,  28  Stat  278  (U.  S. 
Comp.  St  1901,  p.  2523). 

On  March  16,  1903,  E.  H.  Dennlston  Com- 
pany entered  Into  such  a  contract  In  writing 
with  the  government  to  "furnish  all  labor 
and  materials  necessary  for  the  construction 
of  the  following  buildings  at  Fort  Ethan  Al- 
len," this  state,  namely,  one  bachelor  officer's 
quarter,  two  barracks,  and  two  stables,  "all 
In  accordance  with  the  plan  and  speclflca- 
ttoni  taareto  attached  and  whtcb  aie  made 
a  part  of  this  agreement"  PtmKiant  to  the 
requirements  of  the  statute,  the  bond  on 


which  this  action  Is  based  was  executed  to 
the  government  by  the  contractor  as  prin- 
cipal end  the  defendant  as  surety.  The  use 
plaintiff,  the  Ellas  I^man  Coal  Company, 
furnished  coal  to  t3ie  contractor  at  the  times, 
in  the  amounts,  and  at  the  prices  charged  In 
the  plaintiff's  specifications,  It  having  been 
delivered  to  the  contractor  at  Fort  Ethan  Al- 
len while  the  company  was  constructing  the 
buildings  named  In  the  contract  Subject  to 
defendant's  objection  and  exception  on  the 
ground  tbat  the  coal  thus  furnished  was  not 
material"  within  the  meaning  of  the  bond 
in  BiUt  and  of  the  federal  statutes,  evidence 
was  introduced  tending  to  show  that  the  coal 
mentioned  was  furnished  to  the  contractor 
at  the  place,  on  the  dates,  and  In  the  amounts 
specified,  for  the  agreed  price  charged;  tliat 
the  coal  was  used  In  the  heating  plants  and 
three  of  the  buildings  named  In  the  con- 
tracts then  being  constructed  by  the  contract- 
or; that  at  the  time  the  coal  was  used  work 
of  plastering,  laying  floors,  putting  on  inte- 
rim finish,  painting,  and  varnishing  was  being 
done  In  said  buildings.  No  evidence  was  In- 
troduced by  the  plaintiff  tending  to  show  that 
any  other  use  was  made  of  the  coal,  and  no 
evidence  was  introduced  by  the  defendant. 
The  same  question  In  effect  is  raised  by  ex- 
ception to  the  overruling  of  defendant's  mo- 
tion for  a  verdict  at  the  close  of  the  evi- 
dence. An  exception  on  the  same  ground 
was  also  allowed  the  defendant  to  the 
court's  ordering  a  verdict  for  the  plalutiff. 

As  before  seen,  the  terms  of  the  contract 
are  that  the  contractor  shall  furnish  "mate- 
rials for  the  construction  of  the  buildings 
named  therein,  "all  in  acco^ance  with  the 
plans  and  specifications"  attached  to  and 
made  a  part  of  the  agreement  The  condi- 
tion of  the  bond,  stating  that  part  of  the 
contract  to  be  for  furnishing  "materials 
necessary  for  the  consitruction  of,"  etc. — ^the 
same  language  used  in  the  contract— is  for 
the  performance  of  "all  and  singular  the 
covenants,  conditions,  and  agreements  in  and 
by  said  contract  agreed  and  covenanted  by 
said  E.  H.  Dennlston  Co.  to  be  observed  and 
performed  according  to  the  true  Intent  and 
meaning  of  said  contract,  •  •  •  and 
shall  promptly  make  full  payments  to  all 
persons  supplying  it  labor  or  materials  In 
the  prosecution  of  the  work  provided  for  iu 
said  contract"  etc.  Here  are  two  distinct 
and  separate  covenants,  the  former  for  the 
purpose  of  securing  to  the  government  the 
performance  of  the  contract  for  the  con- 
etructlon  of  the  buildings,  and  the  latter 
solely  for  the  protection  of  persons  supply- 
ing labor  and  materials  In  the  prosecution  of 
the  work.  "These  covenants  are  to  be  read 
together,  and  Ibe  latter  interpreted  In  the 
light  of  tbe  former."  United  States  F.  &  O. 
Go.  T.  United  Stotes.  l&l  U.  8.  416,  21  Sup. 
Ot  142,  48  L.  Ed.  212.  The  same  court  later 
said  tbat  in  construing  the  latter  obligation 
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we  must  not  overlook  tbe  manifeet  purpose 
of  the  statute  to  require  that  labor  and  ma- 
terial actually  coDtrlbuted  to  the  construc- 
tion of  public  buildings  shall  be  paid  for, 
and  to  provide  security  to  that  end;  also, 
that  the  language  used  In  that  obllgatlcm, 
read  In  tbe  light  of  the  statute,  looks  to  the 
protection  of  those  who  supply  the  labor  or 
materials  provided  for  In  the  contract  Unit- 
ed States,  for  Use  of  Hill,  v.  American  Se- 
curity Co.,  200  U.  S.  197,  ^  Sop.  Ct  168^  SO 
L.  Bd.  437. 

Article  11  of  the  contract  la  Indicative  of 
the  Intention  of  the  parties  thereto  in  this 
respect  It  reads:  "That  all  materials  and 
workmanship  shall  be  subject  during  the  en- 
tire progress  of  the  constmctloa  to  tbe  In- 
Bi)ection  and  acceptance  or  rejection  of  the 
officer  In  charge  or  his  agent,  and  any  ma- 
terial or  work  not  accepted  shall  be  replaced 
by  tbe  said  B.  H.  Dennlstou  Co.,  at  their 
own  expense;  the  rejected  materials  to  be 
immediately  removed  from  the  premises." 
Does  not  this  article  strongly  show  that  the 
word  "materials"  as  used  in  the  contract  has 
reference  to  such  materials  only  as  are  with- 
in the  pnrrlew  of  that  instrument?  For 
what  purpose  would  such  a  provision  re* 
specting  other  materials  be  there  made? 

In  City  of  PlilUdelplUa  t.  Halone,  214  Pa. 
90,  6S  Atl.  6S9v  Malone  A  Co.  entered  into  a 
contract  wltii  the  plaintiff  dty  to  excavate 
and  construct  certain  reservoirs.  The  agree- 
ment required  the  contractora  to  furnish  all 
the  mat»ial8  and  perform  all  the  labor  nec* 
esaary  In  constmctlng  the  reservoirs  In 
strict  and  exact  accordance  with  the  pro- 
posal and  specifications  attached  to  and 
made  a  part  thereof.  A  bond  was  given  hy 
the  contractors  as  required  by  a  city  ordi- 
nance. The  use  plaintiff  furnished  coal  to 
a  subcontractor  excavating  one  of  tbe  res- 
ervolrs,  which  coal  was  nsed  for  generating 
steam  to  mn  the  steam  shovel  and  the  loco- 
motive used  in  excavating  and  removing 
dirt  In  constructing  the  reservoir.  The  bond 
on  ^idi  the  suit  was  brought,  taken  for  the 
protection  of  the  dty  and  for  the  security  of 
parties  from  whom  the  contractor  or  his  sub- 
contractor might  obtain  labor  and  materials, 
was  conditioned  that  the  contractors  "shall 
and  will  promptly  pay  *  *  *  all  sums  of 
money  which  may  be  due  for  labor  and  ma- 
terials furnished  and  supplied,  or  performed 
in  and  about  said  work."  The  question  was 
whether  coal  was  "material"  within  the 
meaning  of  tbe  bond  In  suit  and  the  ordi- 
nance. It  was  held  that  both  the  labor  and 
materials  which  the  contractora  obligated 
tbemselves  to  furnish  were  specifically  set 
out  and  named  In  tbe  proposal  and  specifi- 
cations attached  to  and  made  a  part  of  their 
contract;  that  in  determining  the  question 
the  test  was,  the  materials  or  labor  must  be 
such  as  the  contract  covers;  and  that  an 
Inspection  of  the  proposal  and  specification 
disclosed  nothing  which  could  be  construed 


to  include  coal  furnished  for  running  the 
steam  shovel  or  locomottve.  The  judgment 
was  for  the  defendants.  In  effect  the  same 
construction  was  given  in  United  States  v. 
Klmpland  (C.  C.)  93  Fed.  403;  United  States 
V.  Morgan  (C  C.)  Ill  Fed.  474;  Thomas 
Leughlln  Co.  v.  American  Surety  Go.  of 
New  York,  114  Fed.  627.  51  C.  a  A.  217. 

The  case  of  American  Siurety  Co.  v.  Law- 
renceviUe  Cement  Co.  (C.  C.)  110  Fed.  717, 
relied  upon  by  tbe  plaintiff  as  sustaining  Its 
contention  here,  seems  to  have  given  a  sim- 
ilar bond  a  broader  construction.  There  the 
governing  distinction  was  made  between  la- 
bor and  materials  consumed  in  the  work  or 
in  connection  therewith,  and  labor  and  mate- 
rials made  use  of  In  furnishing  the  so-called 
contractor's  plant,  and  available  not  only  for 
the  work  there  done,  but  for  other  work  also. 
The  court,  a  single  Judge,  seems  to  have 
construed  the  covenant  In  the  bond,  which 
was  for  the  benefit  of  materialmen,  without 
regard  to  what  materials  the  contractor  was 
under  obligation  with  the  government  to 
furnish,  and  without  taking  into  consldera- 
tiou  the  covenant  securing  to  the  goveni- 
ment  the  pof  ormance  of  tiie  principal  con- 
tract Hie  ease  of  Zlpp  t.  Fldeli^  ft  De- 
posit Co..  78  App^  Dlv.  2(K  76  N.  Z.  Bupp. 
38&,  is  much  relied  upon  by  tiie  plaintiff. 
There  tiie  contractor  entered  Into  an  agree- 
ment with  the  city  of  BnlRilo  wherein  he 
agreed  to  construct  a  retaining  wall  across 
Evans  Slip  In  that  city.  The  secuilty  bond 
was  conditioned  for  the  performance  of  tlie 
labor  and  the  fnmlsblng  of  "all  the  material 
necessary  to  fully  complete  the  work  or  Im- 
provement" In  the  contract  ccmtemplated. 
and  for  the  payment  "for  all  material  nsed 
and  services  rendered  In  the  execution  of 
such  contract"  During  tbe  iwt^ress  of  the 
work  two  boilers  and  otgines  were  nsed  in 
excavating  the  rocks,  stones,  and  earth,  and 
j  for  pumping  tbe  water  from  the  slip.  The 
plaintiff  furnished  to  the  contractor  the  coal 
used  as  fuel  in  the  boilers  to  create  power. 
It  was  contended  that  the  claim  for  this  coal 
was  not  within  the  sti'ict  terms  of  the  con- 
tract Tbe  court  said  tbe  defendant's  bond 
contemplated  the  performance  of  the  con- 
tract by  the  contractor,  and  whatever  fairly 
came  within  tbe  compasa  of  that  work  was 
also  within  tbe  scope  of  the  bond ;  that  the 
generation  of  power  was  essential  in  the  per- 
formance of  the  "contract,  and  that,  **when 
'  the  defendant  became  responsible  for  tbe 
I  payment  of  'all  material  used  and  services 
!  rendered  in  the  execution  of  such  contract." 
I  It  might  have  expected  that  fuel  was  to  be 
I  consumed  In  the  undertaking" ;  that  the  ma- 
terials used  need  not  be  a  permanent  con- 
;  stituent  of  the  structure  itself,  but  must  be 
necessarily  Incident  to  the  execution  of  tbe 
agreement,  to  come  within  the  purview  of 
the  bond,  and  the  coal  consumed  in  carrying 
on  the  work  was  of  that  character. 

In  United  States,  for  the  Use  of  Standard 
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Fnrnltare  Co.,  t.  HeDnlngsen,  40  Wiash.  87, 
82  Pac.  171,  the  principal  contract  was  for 
the  construction,  equipment,  and  famishing 
of  a  certalii  lighthouse  and  two  keepers'  resi- 
dences. The  specifications  attached  to  the 
contract  and  made  a  part  thereof  expressly 
required  the  contractors  to  furnish  certain 
furniture  for  the  residences.  The  hond  exe- 
cuted was  conditioned  that  the  contractors 
Bbould  fully  perform  the  contract,  "and 
promptly  make  payments  to  all  persons  sup- 
plying them  with  lahor  and  materials  In 
the  prosecution  of  the  work  therein  pro- 
vided for."  The  contractors,  in  the  per- 
formance of  the  contract,  purchased  of  the 
use  plaintiff  certain  furniture  called  for  la 
the  spedflcatlona,  a  part  of  the  purchase 
price  of  which  remained  unpaid.  It  was 
contended  that  the  furniture  bo  purchased 
was  not  "material"  within  the  meaning  of 
tbe  statute.  It  was  held  that  the  law  should 
be  liberally  construed,  and  that  all  persons 
f  umlablng  any  materials  in  the  prosecution 
of  tbe  woi^  provided  for  were  protected  by 
tbe  bond,  even  tbongb  the  materials  did  not 
enter  into  or  become  a  part  of  any  permanent 
stmctare;  and  that  a  recovery  oonld  be  had 
for  the  furniture  sold  to  the  contractors  In 
pursuance  of  the  terms  and  stlpuIatlonB  of 
tbe  prlndpal  contract 

The  statute  noAer  which  tbe  bond  In  ques- 
tion was  given  was  amended  by  an  act  ap- 
proved February  24,  1905,  c.  778,  83  Stat.  811 
(U.  S.  Comp.  St  Supp.  1907,  p.  709).  Though 
enacted  subsequently  to  the  execution  of  the 
tx>nd  In  question,  the  later  act  sheds  light  on 
the  proper  construction  of  the  earlier  law; 
for  in  respect  to  the  persons  entitled  to  the 
benefit  of  such  a  bond  the  later  act  effected 
no  material  change.  United  States,  for  Use 
of  nill,  V.  American  Surety  Co.,  cited  above. 
The  amendatory  act  describes  th)B  persons 
M'bo  shall  have  the  right  by  Intervoitlon  to 
tbe  benefit  of  the  bond  as  "any  person,  com- 
pany, or  corporation  who  has  furnished  labor 
or  materials  used  in  the  constmctlon  or  re- 
pair of  any  public  building  or  public  work, 
and  paymoit  for  whl<A  bas  not  been  made." 
Tbe  great  similarity  of  tbe  language  used 
In  the  provision  of  the  contract  obligating 
tbe  contractors  to  furnish  materials  la  no- 
ticeable—"shall  furnish  •  •  *  materials 
necessary  for  the  construction  of  the  follow- 
ing buildings,"  etc.  And,  in  view  of  tbe  fact 
ttiat  the  same  words  are  used  in  tbe  state- 
ment of  tbe  contract  in  the  condition  of  the 
bond*  we  apprehend  that  the  language  later 
used  therein,  "mat«:lalB  In  the  prosecution 
«  of  the  work  provided  for  in  said  contract," 
ten  bave  no  broader  signification.  In  either 
expression  ttie  '^materials"  are  to  be  as- 
certained from  tbe  contract  including  the 
spedflcatlons,  construed  like  any  other  con- 
tract, in  view  of  the  work  to  be  performed 
and  in  tbe  light  of  the  circumstances  sur- 
rounding the  transaction.    Whatever  "ma- 


terials" are  fairly  within  the  expresa  or  Im- 
plied terms  of  tiie  contract  are  within  the 
scope  of  the  bond,  and  any  one  supplying 
them  in  the  prosecution  of  tbe  work  provided 
for  in  the  contract,  and  not  receiving  pay 
therefor,  is  entitled  to  the  benefit  of  the 
hond.  It  cannot  be  said  that  any  more  liber- 
al rule  of  construction  was  contemplated  by 
the  parties,  and  none  should  be  given. 

During  the  trial  of  the  case  at  bar  the 
plaintiff  offered  in  evidence  certified  coplra 
of  tbe  bond,  of  the  contract,  and  of  the  speci- 
fications referred  to -in  the  contract  The 
court  without  objection  admitted  the  copies 
of  the  bond  and  of  the  contract,  but  exclud- 
ed the  copies  of  the  specifications.  It  does 
not  appear  from  the  record  that  any  excep- 
tion was  taken  to  this  exclusion,  yet  the 
specifications  were  a  part  of  the  contract 
so  material  to  the  case  that  without  them 
the  record  contains  nothing  whereby  It  can 
be  determined  whether  the  coal  fumiahed  by 
the  use  plaintiff  and  used  as  before  stated 
was  or  was  not  "material"  within  the  pur- 
view of  tbe  bond  and  of  the  statute  under 
which  the  bond  was  given.  It  follows  that 
without  showing  more  the  evidence  objected 
to  was  improperly  admitted;  that  the  de- 
fendant's motion  for  a  verdict  should  have 
been  granted;  and  that  to  direct  a  verdict 
for  the  plaintiff  was  error. 

By  the  terms  of  the  contract  the  work  of 
the  contractor  was  to  be  completed  on  or  be- 
fore the  1st  day  of  December,  1903.  The 
coal  in  question  was  largely  furnished  by 
the  use  plaintiff  subsequent  to  that  date,  and 
from  time  to  time  op  to  and  Including  Janu- 
ary 28,  1904.  No  written  extension  of  time 
In  which  the  contractor  might  perform  was 
shown,  and  tbe  parol  evidence  bearing  on 
the  question  of  an  extension  other  than  in 
writing  was  conflicting.  Tbe  court  refused 
to  submit  that  question  to  the  jury,  to  which 
defendant  excepted.  This  exception  was 
well  taken.  Tbe  burden  of  showing  that 
an  extension  of  time  was  granted  by  the 
government  was  with  the  plaintiff,  and,  the 
parol  evidence  being  conflicting,  it  was  a 
question  of  fact  for  the  jury. 

Judgment  reversed,  and  cause  remanded. 


UNITED  STATES  v.  UNITED  STATES 
FIDELITY  A  GUARANTY  GO. 

(Supreme  Court  of  Vermoot.  Chittenden.  Feb. 
27,  1009.) 

1.  Untted  States  (§  G7*)— Contbactb— LiA- 
BiLirr  OF  SuRETT— "Material." 

A  person  coatracting  with  tbe  United  States 
gOTemment  Lo  furnish  materials  tor  the  con- 
struction of  buildings  according  to  plans  and 
specitications  executed  a  bond,  required  by  stat- 
ute, binding  himself  to  pay  persons  furoishing 
him  labor  and  materials  for  the  work  provided 
for  in  the  contract.  The  contract  provided  that 
all  materials  should  be  subject  to  inspection  of 
the  officer  in  charge.    Held  that,  to  be  within 
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the  scope  of  the  bond  as  "matezial"  fontished, 
lumber  must  liaTe  been  ttitty  within  the  ezpresa 
or  implied  tenns  of  the  pnndpal  coatracL  in- 
cluding; the  speciScationa,  and  must  have  been 
used  in  the  prosecution  of  the  work  provided  for 
in  that  contract,  and  no  recovery  conld  be  had 
OD  the  bond  for  defective  lumber  rejected  by  the 
inspector  and  not  used  in  the  prosecution  of  the 
work. 

[Ed.  Note.— For  other  cases,  United'  States, 
Dec.  Dig.  {  67.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  4400-1413.] 

2.  UniTBD  States  (|  67*)— Cortbacts  —  Lia- 

Bn-ITT  OF  SUBETT. 

For  lumber  of  an  inferior  quality  at  first 
condemned,  bat  later  used  with  the  inspector's 
consent,  either  in  ita  original  condition  or  by  be- 
ing remilled,  the  liability  of  the  surety  nnder 
the  bond  would  be  the  reasonable  value  thereof, 
not  exceeding  the  contract  price,  with  the  right, 
under  the  express  provisions  of  P.  8.  (  2689,  to 
have  the  benefit  of  any  defense  which  might  he 
available  to  ita  principal  in  an  action  brought 
against  it  on  the  same  obligation. 

TEd.  Note.— For  other  cases,  see  United  States, 
Dec.  Dig.  I  e7.*] 

Exertions  Chittenden  Goimty  Court ; 
George  M.  Powers,  Judge. 

Action  by  the  United  States  of  America, 
for  use  of  3.  O.  Strait  &  Son,' against  the 
United  States  Fidelity  &  Guaranty  Com- 
pany. Judgment  for  plalutiff,  and  defendant 
excepts.   Reversed  and  remanded. 

Argued  before  BOWELIj,  C  J.i  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Max  L.  Powell  and  Bufus  B.  Brown,  for 
plaintiff.  E.  M.  Horton  and  J.  B.  Cuahman, 
for  defendant 

WATSON,  J.  This  case  was  before  this 
court  ou  the  pleadings,  and  Is  reported  in  80 
Yt  84,  66  Atl.  809.  The  action  Is  brought 
upon  the  same  bond  as  was  tbat  of  United 
States,  for  the  Use  and  Benefit  of  Ellas  Ly- 
man Coal  Co.  V.  United  States  Fidelity  ft 
Guaranty  Co.,  71  Atl.  1100. 

Upon  the  trial  it  was  stipulated  that  the 
declaration  should  be  treated  as  covering 
everything  which  could  be  properly  declared 
upon  and  recovered  in  this  action  by  virtue 
of  the  federal  statute,  under  which  the  bond 
was  given,  and  that  In  turn  the  defendant 
might  avail  itself  of  any  further  defense 
thereto,  as  If  formal  pleas  had  been  filed. 
All  other  and  further  pleadings  were  waived 
by  both  parties. 

J.  O.  Strait  &  Son,  the  use  plaintlfiTs,  seek 
to  recover  the  balance  due  for  flooring  fur- 
nished by  them  to  the  E.  H.  Dennlston  Com- 
pany, the  contractor,  the  lumber  having  t>een 
delivered  to  that  company  at  Ft.  Ethan  Al- 
len, in  this  state,  while  the  company  was 
constructing  the  buildings  named  In  the  prin- 
cipal contract  with  the  government,  for  the 
[>erfonnance  of  which  the  bond  was  given. 
Certified  copies  of  the  bond,  of  the  princi- 
pal contract,  and  of  such  parts  of  the  siwclfl- 
catlons  referred  to  In  the  contract  and  made 
a  part  thereof  as  relate  to  upper  flooring  for 


the  construction  of  the  badidor  officers' 
quarters  and  the  two  barracks  were  Emit- 
ted in  evidence  without  objection,  and  are  be- 
fore us  as  a  part  of  the  exceptions. 

Subject  to  exception,  the  plaintiff  Intro- 
duced evidence  tending  to  show  that  the 
flooring  In  question  was  shipped  by  the  use 
plaintiffs  to  Ft.  Ethan  Allen,  that  it  was  ac- 
cepted by  the  contractor,  and  that  the  latter 
agreed  to  pay  therefor.  The  uncontradicted 
evidence  of  the  defendant  tended  to  show  that 
It  was  not  such  flooring  as  was  required  by 
the  contract  between  the  govmmient  and  the 
contractor;  that  a  lai^  part  of  it  was  de- 
fective on  account  of  being  warped,  cracked 
at  the  ends,  improperly  milled  and  matdicd. 
and  not  being  straight  grain,  rift  sawed,  and 
heart  faced,  and  on  account  of  having  sap 
stains,  sap  streaks,  reein  and  plt<di  pockets 
in  its  face;  that  very  little,  if  any,  of  said 
flooring  would  meet  the  requirements  of  the 
specifications  forming  a  part  of  that  con- 
tract ;  that  39,226  feet  thereof  were  remilled 
In  Burlington  in  order  to  overcome  Improjv 
er  milling  and  matching,  and  in  so  doing  the 
width  of  each  board  was  reduced  from  2^2 
Inches  to  2^  inches;  that  the  mill  charge 
for  remilling  was  $2.50  per  thousand  feeL 
and  the  transportation  of  the  flooring  from 
Ft  Ethan  Allen  to  Burlington  for  that  pur- 
pose and  back  again  was  $2  per  thoDsand 
feet ;  that  some  of  the  flooring  furnished  by 
the  use  plaintiffs  was  condemned  by  the 
United  States  Inspector,  but  later  the  con- 
tractor was  allowed  by  the  Inspector  to  select 
therefrom  the  best  of  It  and  lay  the  part 
thus  selected  in  the  floors,  and  some  that 
was  condemned  was  afterwards  remilled  and 
used  In  laying  the  floors.  It  was  conceded 
tbat  the  contractor  at  an  expense  of  $241.- 
61  bought  elsewhere  5,368  feet  of  pine  floor- 
ing to  take  the  place  of  some  of  the  floor- 
ing purchased  of  the  use  plaintiffs  which 
had  been  rejected.  And  the  evidence  teaid- 
ed  to  show  ttiat  tlie  contractor  sold  to  one 
Dumas  between  four  and  flve  thousand  feet 
of  the  rejected  flooring.  The  uncontradicted 
evidence  further  tended  to  show  that  in  or- 
der to  use  the  portion  of  flooring  purchased 
of  the  use  plaintiffs  and  laid  In  the  officers' 
quarters  and  barracks,  before  the  same  was 
remilled,  much  labor  was  required  to  scrape 
the  boards  contiguous  thereto,  by  reason  of 
impr<%>er  milling,  so.  tliat  the  flooring  would 
have  an  even  surface ;  that  the  government 
inspector  condemned  the  first  flooring  laid, 
covering  an  area  of  less  than  100  square  feet, 
and  caused  the  same  to  be  torn  up  and  re- 
moved ou  account  of  the  defective  condition 
of  at  least  SO  per  cent  of  the  boards  laid 
therein;  that  the  condition  of  the  flooring 
rendered  the  same  defective  according  to  the 
specifications  mentioned  in  the  principal  con- 
tract and  only  about  two-fifteenths  of  the  «i- 
tire  flooring  furnished  by  the  use  plaintiffs 
would  meet  the  requirements  of  the  spedflca- 
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tlons.  The  defendant  datmed  tbat  In  order 
to  entitle  the  plaintiff  to  recover  It  most 
show  that  the  flooring  fnrnlshed  by  the  use 
plaintiffs  compiled  with  the  reqnirements  of 
the  gorernment's  epeclficatloos.  The  conrt 
ruled  that  sU  the  plaintiff  needed  to  show 
vrjLB  that  the  lumber  In  question  was  fur- 
nished to  the  contractor  for  the  work  at 
Ft.  Ethan  Allen;  that  whether  or  not  It 
strictly  compiled  with  the  requirements  of 
the  spedflcatlons  Is  not  at  the  use  plaintiffs' 
rlsb;  and  that  the  question  of  whether  or 
not  the  lumber  furnished  conformed  to  the 
requirements  of  the  specifications  under  the 
eovemmeut  contract  is  Imtoaterial.  To  which 
liol^ngs  defendant  excepted. 

This  exertion  was  well  taken.  The  sped- 
flcatlons provide:  "Upper  floors  of  first  and 
second  stories  to  be  laid  at  completion  of  oth- 
er inside  work  of  %  Inch  T.  and  Q.  dear-heart 
face,  straight  grain,  quarter  saw,  long  leaf 
yellow  pine,  from  the  Gulf  states,  showing 
Z'A  Inch  space,  thoroughly  kiln  dried,  tightly 
strained,  and  blind  nailed  at  Joists,  and  plan- 
ed off  and  scraped  at  finish.  Bntt  Joints  of 
floor  to  be  cut  over  Joists  only.  A  three  Inch 
mitred  border  to  be  placed  around  half  pro- 
jecting ot  an  inch  above  tiie  floor." 
Further:  "The  contractor  shall  give  his  per- 
'Bonal  superintendence  to  the  work,  or  have  a 
competent  foreman,  aatfafaetcny  to  the  officer 
in  charge,  on  the  }ob  ftt  ftll  times,  to  act  for 
him,  and  shall  fnmish  all  materials.  labor, 
etc,  necessary  to  complete  the  wotk  accord- 
ing to  the  tme  Intent  and  meanliv  of  the 
drawings  and  these  spedflcatlons,  of  whidi 
intent  and  meaning  the  officer  In  charge 
Bball  he  the  interpreter.  No  local  terms  or 
-clasBlflcatlons  will  be  nmsldered  in  the  in- 
terpretation of  these  qtedflcations."  And,  by 
the  prlndpal  contract,  all  materials  and 
woi&mansliip  shall  be  subject  during  the 
entire  progress  of  tiie  construction  of  the 
buildings  to  the  inspection  and  acceptance  or 
rejection  of  the  officer  In  charge,  or  his  agent, 
and  any  material  ot  work  not  so  accepted 
■ball  be  replaced  19^  the  contractor  at  its 
own  expense. 

The  llabllMy  of  the  defmdant  does  not 
dc^jtoid  wholly  upon  the  fact  that  the  lum- 
ber was  furnished  to  the  contractor  tm  the 
work  at  Ft  Ethan  Allen,  that  he  accepted 
it.  and  agreed  to  pay  for  It  To  be  within 
the  Bcc^  of  the  bond  as  "material"  fur- 
nished, the  lumber  must  have  bem  fairly 
within  the  express  or  Implied  terms  of  the 
principal  contract  including  the  spedflcatlona, 
and  must  have  been  used  In  the  prosecution 
of  the  work  provided  for  In  that  contract 
United  States,  for  the  Use  and  Benefit  of 
Ellas  I^man  Coal  Ga  v.  United  States  Fidel- 
ity &  Guaranty  Co.,  71  Atl.  1106,  mmtloned 
aboveu  OonsequenUy  no  recovery  can  be  bad 
'  for  the  d^ectlve  lumber  rejected  by  the  gov- 
ernment inspector  and  not  used  in  the  prose- 
cution of  the  work.  This,  however,  does  not 


Include  that  at  first  condemned  but  later 
selected  and  used  by  his  consent  either  as  It 
was  or  by  being  remUIed.  In  either  case 
the  flooring ,  used,  being  of  an  Inferior  quali- 
ty and  but  a  portion  of  that  shipped  by  the 
nse  plaintiffs  to  the  contractor,  the  liability 
of  the  defendant  therefor  under  the  provi- 
sions of  the  bond  Is  measured,  not  by  the 
contract  price,  but  by  the  reasonable  value 
thereof,  not  exceeding  the  contract  price, 
with  the  further  right  by  statute  In  the  de- 
fendant as  surety  to  have  the  benefit  of  any 
defense  whldi  might  be  available  to  its  prin- 
cipal in  an  action  brou^t  against  It  on  the 
same  obligation.  P.  8.  2680;  Flagg  v.  Lodce, 
74  Vt  820,  S2  Atl.  424. 
Judgmmt  reversed,  and  cause  remanded. 


BATCHIDLDEB  T.  WHITE'S  ADSTB. 

(Snpreme  Oonrt  of  Vermont  Windham.  Uarch 
fi,  1009.) 

1.  EXTCUTOSS  AHD  ADKJNIBTKATOBS  (|  236*) 

— AixowARCE  OF  GtAnrs— "Glaiics''— "Dx- 

UANDB." 

P.  S.  2S14,  pTOTtdes  for  the  appointment  of 
commlasioners  to  receive  and  adjust  claims  and 
demands  of  persons  against  decedent  Section 
2820  gives  the  court  power  to  limit  time  for  pre- 
senting claims.  Section  2824  provides  that  one 
who  fails  to  exhibit  his  claim  shall  be  barred 
from  recovering  sadi  demand,  field,  that  the 
words  "claim"  and  "demand"  as  so  used  mean 
the  same  tiling. 

[Ed.  Note.— For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  H  837-840; 
Dec  Dig.  i  235.  • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  pp.  1202-1211 ;  vol.  8.  p.  7604 ;  vol.  2, 
pp.  1973-1974 ;  vol.  8,  p.  7633.] 

2.  EXEOCTOSS  AND  ADUiniSTaATOBS  (S  228*) 

— AixowANOE  or  Claims— Method  or  Paxs- 
BNTATioH— *  •Present"- "Exhibit.  ' ' 

The  words  "present,"  as  used  In  P.  S.  2820, 
and  "exhibit,"  as  used  iia  section  2824,  as  indi- 
cating how  a  creditor  of  the  estate  Is  to  get 
bis  daim  before  the  commtssioners  for  allow- 
ance, ere  synonymons,  the  statute  reqairing  no 
particular  formalities  to  constitate  a  suffident 
presentation  of  the  claim. 

CBd.  Note.— For  other  cases,  see  Ezecutors 
and  Administrators,  Cent  Dig.  i  822;  Dee.  Dig. 
i  228.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2583-2584;  voL  6,  pp.  6528-6529; 
vol.  8,  p.  7761.] 

3.  EXECn^OBS  AND  Aduinistbatobs  (i  228*)— 
Allowance  or  Claims  —  SnrrioiBNCT  or 
Fbesentatioh. 

A  person  holding  a  note  of  a  decedent  acting 
through  a  relative  living  at  the  late  residence  of 
decedent  srat  to  the  commissioners  of  the  estate 
a  statement  of  the  note,  which  was  received  by 
them  daring  the  life  of  their  commission,  to  the 
effect  that  the  amount  due  on  a  note  of  decedent 
in  favor  of  the  creditor  was  as  shown  therein, 
followed  by  a  statemoit  of  the  amoant  of  the 
note,  amoant  of  a  payment  thereon,  and  the  In- 
terest due.  Held,  that  the  note  was  anffidently 
presented. 

[E3d.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  822 ;  Dec  Dig. 
8  228.*] 
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4.  EZEOTTTOBS  AlTD  ADHIKISTBATOBS  ({  ^*>— 

AixovAircE  or  Claims— Failcbe  to  Bx- 

POBT   ON    CLAm    PbESENTED  —  RiOBT  OF 

Gbeditob  to  Relirf, 

Where  commisaioners  of  an  estate  failed  to 
allow  or  disallow  a  claim  duly  prescoted,  and 
omitted  to  mention  it  in  their  report,  and  the 
creditor,  withoat  legal  fault,  did  not  discover  the 
failure  until  bis  statutory  remedin  had  wpired, 
he  could  have  relief  in  equity. 

[Ed.  Note.— For  other  cases,  we  Esecntors 
and  Administxaton,  Dec.  Die.  S  '•2:^*\ 
B.  Executors  and  Aduinistratobs  (8  235*) 

—  Conclusiveness  —  Probate  Judgment 

DisAixowiKG  Claim  as  Bab  to  Equitable 

Belief. 

The  fact  that  the  creditor  first  made  an  un- 
lacceeaful  application  to  the  probate  court  would 
not  bar  his  suit  In  equity. 

[Ed,  Note.— For  other  t^ses,  see  Executors 
and  Administrators,  Dec.  Dig.  §  235.*] 

Appeal  in  Chancery,  Windham  County ; 
Seneca  Haselton,  Chancellor. 

Bin  by  Newton  M.  Batchelder  against  Al- 
vin  H.  White's  administrator.  Decree  of  dis- 
missal, and  orator  appeals.  Reversed  and 
remanded,  with  mandate  that  decree  paas 
for  orator. 

Ar^ed  before  HOWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  and  POWERS,  JJ. 

Herbert  G.  and  Frank  B.  Baib»,  for 
ortitor.  Ft  D.  Stowe,  for  ditfendant 

POWERS,  J.  When  AlTin  H.  White,  late 
of  Newfane^  was  alive,  he  owed  the  orator  a 
prDmlBBory  note  and  a  small  balance  ou  qpen 
account  CimimlBsioners  on  White's  estate 
vera  duly  appointed,  and  the  orator,  acting 
through  a  relative  llvliig  at  Newfane,  season- 
ably sent  to  them  a  statement  of  the  book  ac> 
count,  and  the  following  statemoit  of  the 
note: 

"Newfane,  Tt  December  14.  1905. 

"Commissioners  A.  H.  White  Estate. 

"The  amount  due  on  note  of  Alvin  H. 
White  In  favor  of  N.  M.  Batchelder  Is  as  per 
statement  rendered  below: 

Dated  August  25,  180S.  face  $207  50 

Payment,  August  16,  1901   1  00 


$2nfl  5f>* 

Interest  (simple)   Sfi  04 

Interest  (annual)   15  75 

$309  28 

"Yours,  etc  F.  A.  De  Witt." 

These  statements  were  received  by  the 
couimtssioners  during  the  life  of  their  com- 
mission, and  it  is  apparent  that  they  under- 
stood that  they  were  expected  to  act  upon 
them  as  regularly  presented  claims.  For 
they  allowed  the  book  account,  and  made  re- 
turn thereof  as  required  by  law.  They  kept 
the  statement  of  the  note,  but  took  no  action 
upon  it,  and  omitted  ell  reference  to  it  in 
their  report  The  orator  supposed  that  the 
note  had  been  allowed,  and  made  no  further 
move  in  the  matter  untU  his  statutory  reme- 
dies had  expired,  though  he  made  an  ansuc- 


cessfnl  application  for  relief  to  the  probate 
court  before  be  brought  this  bill. 

Under  our  statute,  commissioners  bare 
Jurisdiction  to  adjust  "claims"  and  "de- 
mands." P.  S.  2814.  It  is  apparent  that 
these  terms  mean  the  same  thing,  for  P.  S. 
2820,  speaks  only  of  "claims,"  and  P.  S-  2S24, 
provides  that  one  who  fails  to  exhibit  his 
"claim"  shall  be  barred  from  recovering 
"such  demand."  The  "claim"  here  Involved 
was  the  thing  demanded;  the  "thing  demand- 
ed" was  the  debt  represented  and  evidenced 
by  the  note.  So  the  claim  was  properly  rep- 
resented before  the  commissioners  by  the 
statement  above  recited. 

P.  S.  2S20,  indicates  that  a  creditor  Is  to 
"present"  his  claim;  P.  S.  2824,  that  he  it 
to  "exhibit"  it  So  these  are  coo-ertible 
terms  used  to  indicate  how  a  credittf  Is  to 
get  bis  claim  before  the  commissioners  for 
allowance.  No  particular  formalities  are  re- 
quired by  the  statute  to  constitute  a  suffi- 
cient presentation  of  the  claim.  And  proper- 
ly so,  for  it  is.  of  first  importance  that  the 
procedure  before  the  commissioners  shall  be 
simple,  plain,  and  expeditious.  Without  at- 
tempting to  lay  down  a  general  rule,  we  hold 
that  this  note  was  sufficiently  pres^te4  as  a 
claim,  since  the  statement  notified  the  com- 
missioners that  such  a  debt  existed  against 
the  estate,  gave  them  sufficient  Informati<.>n 
as  to  the  nature  and  amount  thereof  to  en- 
able them  to  act  intelligently  thereon,  and 
was  brought  to  them  in  such  circumstances 
as  to  show  that  the  creditor  was  seeking  to 
charge  the  estate  with  its  paymrat  Of 
course,  there  was  no  legal  evidence  before 
the  commissioners  to  support  the  claim: 
but  that  was  important,  not  on  the  question 
whether  or  not  the  commissioners  should 
act  at  all,  but  only  on  the  question  of  what 
their  action  should  be.  It  was.  as  mucA  the 
duty  of  the  commissioners  to  act  upon  the 
claim — to  allow  or  disallow  It — as  It  would 
have  been  had  the  note  Itself  been  presented. 
This  being  so,  the  case  comes  within  the  hold- 
ing In  Dickey  v.  Corliss,  41  Vt  127;  for  the 
orator  was  without  legal  fault,  and  his  mis- 
taken application  to  the  probate  court  should 
not  bar  him  here. 

Decree  reversed  and  cause  remanded,  wltb 
mundate  that  a  decree  pass  for  the  otator  ac- 
cording to  the  prayer  of  the  bill,  with  cosO* 
both  here  and  in  the  court  below. 


CABVEB  V.  SYEEffi. 

(Supreme  Court  of  Vermont.   Windsor.  Bfaid 

5,  1909.) 

AfPEAI,  and  EbB<«  (f  1170*)— RSVEBSAI.— Bb- 

BOB  IN  Admission  of  Bvidercb. 

In  an  action  for  conversion  of  certain  sheep, 
evidence  that  defendant's  brother  stated  to  plain- 
tiffs  servaote,  who  were  sent  for  the  sheep,  tbit 
they  were  in  defendant's  pasture,  Co  which  no 
objection  was  taken  when  it  was  first  introduced, 
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and  of  which  no  misuse  was  madfl*  was  not  of 
sufficient  importance  to  justify  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Apoeal  and 
Error,  Dec.  Dig.  S  U70.*3 

Exceptions  from  Windsor  County  Court; 
Wm.  H.  Taylor,  Judge. 

Action  by  DaTld  Cairer  against  Albert 
Sykes.  Judgment  fi>r  plalntilT,  and  defend- 
ant lo-lngs  exceptions.  Affirmed. 

Argued  before  BOWELL,  C.  J.,  and  MXJN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Stickney,  Sargent  &  Skeels,  for  plalntltT. 
diaries  Batctaelder  and  S.  E.  Evarts,  for  de- 
foidant 

POWEBS,  J.  Tbe  plaintiff  sent  his  son, 
Harry  Canrer,  and  his  bired  man,  PhlllU> 
Walte,  to  tbe  place  of  Deforest  Sykes,  a 
brother  of  the  defendant,  after  some  sheep 
be  claimed  to  own,  and  whlcb  are  tbe  basis 
of  this  action  of  trover.  Harry  and  Rillllp 
were  witnesses  in  tbe  plaintiffs  behalf,  and 
were  allowed  to  testify  that  Deforest  told 
tbem  that  tbe  sheep  were  In  tt^e  detendanf  s 
pasture.  The  only  exceptions  here  relied  up- 
on relate  to  the  admission  of  this  testimony. 
The  defendant  admitted  lAat  tbe  sheep  were 
then  in  the  pasture  on  the  farm  where  he 
lived;  but  he  claimed,  and  bis  evidence  tend- 
ed to  show,  that  the  farm  was  owned  and 
managed  by  bis  fiitber-ln-law,  Crandall,  and 
that  tbe  sheep  were  still  In  the  possession 
and  control  of  Deforest,  who  brought  them 
there.  The  only  evidence  of  a  conversion  by 
the  defendant  was  that  tending  to  show  a 
demand  upon  him  for  the  property  and  bis 
rofusal  to  deliver  tile  same.  Tbe  defendant 
Insisted  Ibat  this  was  no  evidence  of  a  con- 
version by  him,  as  he  was  not  in  a  position 
to  comply  wliQi  tbe  demand,  since  be  did 
not  have  the  custody  or  control  of  tbe  prop- 
erty. It  was  only  on  this  last  question  that 
tbe  evidence  accepted  to  could  in  any  view 
have  been  considered  harmful. 

Tbe  defendant  argnes  that  tbe  jury  would 
naturally  treat  tbe  statement  of  Deforest  as 
to  the  wbereabontB  of  tbe  sheep  as  evidence 
that  they  were  in  the  possession  and  control 
of  tbe  defendant,  since  be  spoke  of  the  pas- 
ture as  the  defendant's.  We  cannot  agree 
wltb  this  view.  It  seems  clear  to  ue  that  the 
evidence  was  qnlte  too  colorless  to  have  been 
harmful.  When  It  first  came  into  tbe  case, 
it  was  not  objected  to.  The  plalntUf  based 
no  claim  upon  it  and  made  no  attempt  to 
misuse  it.  As  tbe  trial  went  It  was  altogetb- 
er,  too  unimportant  to  require  a  reversal. 

Judgment  affirmed. 

MIIiLEB  T.  WEST  JERSEY  ft  S.  B.  00. 
(Snprenu  Court  of  New  Jersey.  Feb.  23, 1009.) 
Cabkixbs  (S  314*)  —  InjuRT  to  Fasbengeb  — 

DEOLAnATION. 

Plaintiff  alleged  that  he  was  a  passenger  of 
defendant  railroad  compooy ;  that  be  was  invlt- 


WATBON.  Ills 

ed  by  defendaofs  agent  to  enter  its  terminal  at 
W.  to  board  one  of  defendant's  cars,  and  that 
while  Btanding  on  defendant's  platform  defend- 
ant knew,  or  had  reasonable  cause  to  know,  that 
the  agents  of  another  railroad  were  using  or 
about  to  use  the  platform  by  moving  its  freight 
trucks  against  and  over  plaintiff's  foot;  and 
that  defendant  negligently  permitted  tbem  to  do 
BO.  Held,  that  ue  declaration  stated  a  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1260,  1270,  1273-1280 ;  Dec  Dig. 

AcUw  by  Howard  W.  Miller  against  the 
West  Jersey  &  Seashore  Railroad  Company. 
On  demurrer  to  declaration.  Overruled. 

See,  also,  70  Atl.  175. 

Ai^ed  November  term^  1008,  before  GUM- 
MERE,  a  X,  and  BWA£ZE  and  TRENCH- 
ARD.  JJ. 

John  W.  Wescott,  for  plaintiff.  GaskUl  ft 
Oaaklll,  for  demurrant 

PER  CURIAM.  Tbe  declaration  avers 
that  the  plaintiff  was  a  passenger  of  the  de- 
fendant ;  that  he  was  Invited  by  tbe  def endr 
anf  s  agent  to  enter  its  terminal  at  Woodbury 
for  the  purpcne  of  boarding  one  of  the  de- 
fendant's passoiger  cars;  tbat,  while  plain- 
tiff was  standing  on  the  platform  (tf  tbe  de- 
fendant for  that  purpose,  the  defendant 
knew  or  had  reasonable  cause  to  know  that 
the  agents  of  tbe  Pennsylvania  Railroad 
Company,  or  tbe  agents  of  the  Amboy  Divi- 
sion of  the  Pennsylvania  Railroad  Company, 
were  using,  or  were  about  to  use,  or  were 
likely  to  use,  the  platform  by  moviiig  one  or 
more  ct  Its  frel^t  trucks  or  vehicles  against, 
upon,  and  over  tbe  plaintiff's  foot ;  and  that 
ttie  defendant  negllgentiy  and  carelessly  per- 
mitted an  agent  of  the  Pennsylvania  Railroad 
Company,  or  the  Amboy  Division,  to  run  one 
of  their  said  trucks  or  vehicles  upon,  against, 
and  over  the  plalntiCTs  foot,  and  thereby  in- 
jured him.  We  see  no  reason  to  doubt  that 
if  tbe  plaintiff  can  prove  that  the  defendants 
knew  or  had  reasonable  cause  to  know  that 
tbe  agents  of  the  other  conqmnles  were  like- 
ly to  use  the  platform  by  moving  one  of 
their  trucks  over  the  plaintiff's  foot,  and 
negligently  permitted  that  to  be  done,  tbe 
plalntUf  will  have  estahltshed  a  cause  of  ac- 
tion. If,  as  the  declaration  avers,  the  plain- 
tiff was  a  passenger,  and  the  defendant  knew 
that  while  be  was  upon  the  platform  some 
one  else  was  going  to  injure  him,  it  clearly 
was  bound  to  exercise  reasonable  care  to  pre- 
vent  that  Injury.  Exton  v.  Central  R.  R.  Oa, 
62  N.  J.  Law.  7,  42  Atl.  48G,  affirmed  63 
N.  J.  Law,  SS6,  46  Ati.  1000,  06  L.  R.  A.  608. 

The  plaintiff  Is  entitled  to  judgment 


STATE  V.  WATSON  et  ux. 

(Supreme  Court  of  New  Jersey.  Feb.  23,  1000.) 

Homicide  f§  283*)— Mansladghteb— Cxn^PA- 
BLE  Neqliqence— Instructions. 

Upon  an  indictment  for  manslaughter,  it 
was  sought  to  bold  the  defendants  for  the  com- 
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5»on-Iaw  crime,  without  regard  to  Act  March 
22,  1901  (P.  L.  p.  276),  upon  proof  of  failure 
CO  provide  medical  attendance  for  a  child  seven 
yean  of  age.  Held,  it  was  erroneous  to  charge 
that,  as  It  had  been  proven  that  the  defendants 
did  provide  medical  attendance,  the  Jury  most 
consider  whether  they  provided  this  aid  with  the 
same  diligence  that  a  reasonable  and  prudent 
person  would  have  done,  and  to  charge  that  in 
this  case  negligence,  if  it  exists  at  all,  is  the 
failure  to  observe  for  the  protection  of  the  inter- 
ests of  another  person  that  degree  of  care,  pre- 
caution, and  vigilance  which  the  circumstances 
justly  demanded,  failure  to  do  what  a  reaaon- 
able  and  prudent  person  would  have  done. 

IBd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  086;  Dec.  DigTl^.*] 

(Syllabus  by  the  Court.  ) 

Error  to  Court  of  Quarter  Sessions,  Bur- 
lington County. 

Edwin  M.  Watson  and  Mary  Watson  were 
convicted  of  manslaughter,  and  they  bring 
error.  Reversed. 

Argued  November  term,  1908,  before  G0M- 
MERE,  a  J,  and  SWATZB  and  TRENCH- 
ARD,  JJ. 

Joseph  H.  Lefferts  and  Donald  Leffwta, 
for  pialntlffs  In  error.  Samuel  A.  Atkinson, 

for  the  State. 

SWAXZE.  J.  The  defendants  were  con- 
Ticted  of  manslaughter.  The  specific  charge 
was  a  /allure  to  provide  medical  attendance 
for  their  minor  child,  aged  seven  years.  We 
do  not  find  it  necessary  to  consider  the  In- 
teresting, and.  In  this  state,  novel  question 
which  was  argued  as  to  how  far  the  religious 
belief  of  the  defendants,  who  were  Christian 
Scientists,  would  excuse  them.  The  case  was 
tried,  apparently,  without  regard  to  Act 
March  22,  1901  (P.  U  p.  276),  which  provides 
that  any  person  having  the  care,  custody, 
or  control  of  any  minor  child,  who  shall  will- 
fully neglect  to  supply  the  same  with  suffl- 
■cient  food,  clothing,  and  regular  school  edu- 
cation, or  who  shall  willfully  abandon  or 
neglect  the  same,  shall  be  guilty  of  a  mis- 
demeanor. Under  a  somewhat  similar  stat- 
ute it  has  been  held  in  England  that  the 
religious  belief  of  the  parents  was  not  a  suffl- 
cleiit  defense.  Queen  v.  Senior  (1899)  1  Q. 
B.  233.  This  act  does  not  seem  to  have  been 
•called  to  the  attention  of  the  trial  Judge,  and 
he,  therefore,  did  not  put  to  the  Jury  the 
question  whether  the  parents  had  willfully 
neglected  the  child.  However  strong  the 
evidence  may  have  been  upon  this  point,  the 
■defendants  were  entitled  to  the  verdict  of  a 
Jury  thereon.  Instead  of  submitting  this 
question,  the  case  was  tried  as  arising  under 
the  common  law.  The  Judge  properly  charg- 
ed In  one  part  of  his  charge  that  the  defend- 
ants could  not  be  convicted  unless  the  Jury 
found  that  they  were  guilty  of  culpable  neg- 
ligence, and  in  another  part  of  the  charge 
he  put  to  them  the  question  whether  the  child 
died  as  the  result  of  their  being  grossly  neg- 
ligent; but  in  other  portions  of  the  charge 
he  told  them  that,  as  It  bad  been  proven  that 


the  defendants  did  provide  medical  attend- 
ance, they  must  consider  whether  they  pro- 
vided this  aid  with  the  same  diligence  that 
a  reasonable  and  prudent  person  would  have 
done,  and  subsequently  charged  that,  !f  tbej 
found  that  the  defendants  called  In  medical 
aid  as  soon  as  a  reasonable  and  prudent  per- 
son would  have  believed  It  to  be  necessary, 
the  verdict  must  be  not  guilty,  and  toward 
the  end  of  his  charge  defined  negligence  as 
the  omission  to  do  something  which  a  rea- 
sonable man,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  hu- 
man affairs,  would  do,  and  that  In  tills  case 
negligence,  If  it  exists  at  all.  is  the  failure 
to  observe,  for  the  protection  of  the  interests 
of  another  person,  that  degree  of  care,  pre- 
caution, and  vigilance  which  the  circomstao- 
ces  Justly  demanded,  whereby  others  suffer 
Injury — failure  to  do  what  a  reasonable  and 
prudent  person  would  have  done.  We  think 
that  the  effect  of  this  charge  was  to  allow 
the  Jury  to  infer  that  the  defendants  had 
been  grossly  and  culpably  negligent  If  they 
failed  to  furnish  medical  aid  with  the 
promptness  of  a  reasonable  and  prudent  per- 
son. This  Ignores  the  distinction  between 
such  negligence  as  forms  the  basis  of  dvil 
liability  and  that  gross  and  more  culpable 
negligence  which  Is  required  at  common  law 
to  constitute  a  crime.  The  charge  was  there- 
fore faulty  as  a  definition  of  the  common- 
law  offense. 

The  conviction  cannot  be  sustained  under 
the  statute,  since  the  Jury  have  had  no  op- 
portunity to  find  whether  the  neglect  wa!° 
willful.  The  Jndgment  must  tlierefoxe  be  re- 
versed. 


STAHL      BOMANIAN  YOUSQ  MEN*S 
ASS'N. 

(Supreme  Court  of  New  Jersey.   Mandi  1, 
1909.)  . 

Manpamus  (8  ISS*)— RGtifnAmcrarr  or  Mem- 
ber OF  Association. 

The  circumstances  of  this  case  held  sufii- 
cient  to  Justify  award  of  an  alternative  man- 
damus. 

[Ed.  Note.— For  otber  cases,  see  Wan^m^^ 
Cent  Dig.  t  2S9;  Dec.  Dig.  1 126.*] 
(Syllabus  by  the  Oonrt.) 

Mandamus  by  Leon  Stahl  against  the  Bo- 
manlan  Young  Men's  Association.  Alterna- 
tive writ  awarded. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKER,  and  VOORHEES,  JJ. 

Phillip  J.  Schotland,  for  respondent. 

PARKER,  J.  The  relator  is  a  member  of 
the  respondent  society,  and  by  Its  action  wns 
deprived  of  a  vote  and  voice  In  its  affairs 
for  the  irerlod  of  one  year  less  a  day,  and  of 
the  right  to  hold  office  In  the  society  for  the 
period  of  two  years.  He  asbs  for  a  mnn- 
damns  to  reinstate  him  In  his  full  privOeges. 
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MIDDLESEX  OOUNTT. 


on  the  ground  that  the  action  of  the  Bodety 
was  without  warrant  of  law. 

The  moTlng  papers  do  not  disclose  the 
facts  In  the  case  with  satisfactory  fullness. 
The  constitution  and  by-laws  of  the  defend- 
ant society  were  not  put  In  evidence,  with 
the  exception  of  certain  extracts  which  were 
read  at  the  time  the  depositions  were  takffli. 
The  Btcny  told  by  relator  in  his  deposltioD  la 
different  from  that  indicated  the  minutes 
ef  the  society  which  were  read  in  evidence. 
It  is  conceded,  however,  that  the  relator  was 
chairman  of  a  ball  committee  of  the  sode^, 
and  in  that  capacity  solicited  and  obtained 
advertisemCTta  for  a  program,  and,  among 
others,  the  advertisement  of  another  order, 
known  as  the  Berith  Sholem,  for  which  the 
respondent  society  was  to  receive  95.  The 
money  did  not  come  In,  and  rtiator  was  ask- 
ed'about  it  In  meeting,  and  according  to  his 
story  explained  that  be  had  not  been  aide  to 
collect  it  and  therefore  had  not  tamed  it  in, 
bat  tibat  u  soon  as  he  did  collect  it,  he 
would  turn  it  In.  He  claims  fibat  the  action 
of  the  society  in  deriving  him  of  his  fran- 
chise of  vote  and  eliglbiUty  to  f^ce  was  baa- 
ed upon  this  occurrmca  The  minutes  tell  a 
someirtiat  dlfr^ait  story,  Hz.,  that  relator 
was  accused  of  having  accepted  the  adver- 
lisement  without  any  spedflc  contract  for  the 
imyment  of  $5  or  any  other  sum,  and  that  an 
Investigating  committee  ascertained  this  by 
Inquiries  from  the  Order  Berith  8h«lem.  It 
appears,  however,  that  afterwards  the  said 
order*  through  its  rapresentatlTei^  stated 
that  ttiere  had  been  a  wj^edUUs  agreement; 
and  that  they  mmld  pay  the  monegr  In  due 
-course.  This  statem«it,  however,  was  not 
made  until  after  relator  had  been  Irled  an 
«xectttlTe  committee  of  his  association  upon 
floioe  Charges  whidi  are  not  definitely  stated 
In  the  case,  and  tlie  action  had  bem  taken  of 
-wUdL  he  complains  lier&  It  appears,  how- 
ever, that  there  la  no  provision  In  the  con- 
Btltntlon  or  by-laws  for  the  punishment  at  any 
class  of  offense  to  wlilch  the  transaction  in 
question  can  be  assig^ied;  and,  while  l^e 
general  mle  la  that  the  courts  will  not  inters 
fere  in  the  conduct  of  these  beneficial  asso- 
«iatlon8  where  any  purdy  disciplinary  meas- 
ures are  concerned,  it  seems  to  us  that  on 
neither  theory  of  the  case  can  the  action  of 
the  association  be  regarded  as  disciplinary. 
For  misb^vlor  at  a  meeting  the  by-laws 
provide  punishmrait  cumulative  fines  and 
expulsion  from  the  room,  but  there  was  no 
disorderly  conduct  shown  bf  any  iat  the  evl- 
dmce  BO  far  submitted ;  nor  does  ttiere  seem 
to  have  been  any  legal  warrant  for  the  pnn- 
idunent  inflicted  upon  the  rdator,  either  by 
tiie  oi^nic  law  of  the  association  or  by  any 
Iirindples  of  natural  Jnstlcew 

We  do  not  think  that  the  facts  are  so  clear 
as  to  Justify  the  award  of  a  peremptory 
mandamus  reinstating  him  in  his  rights,  but 
we  do  think  that  he  has  made  out  a  snffldent 


case  to  Justify  tills  court  in  calling  upon  the 
assodation  to  show  cause  why  he  should  not 
be  so  reinstated.  An  alternative  mandamus 
will  therefore  be  awarded. 


REQER  et  al.  v.  MADISON  TP.,  MIDDUC- 
SEX  OOUMTZ,  et  aL 

(Snprone  Court  of  New  Jersey.  Feb.  23.  1909.) 

1.  HlQHWATS  Hk  99*)— OPXITINO  ESTABLISH- 
ID  UOAD— DUTT  or  TOWHSHIF  AUTHOBI- 
TIES. 

It  Is  no  excuse  for  a  township's  failure  to 
open  an  established  pabllc  road  that  there  is  no 
fond  or  appropriation  tor  the  purpose,  as  in 
such  case  it  is  the  duty  of  the  township  com- 
mittee to  call  out  the  inhabitants  to  perform  the 
wortc. 

TEd.  Note.--For  other  cases,  see  Highways, 
Cent.  Dig.  8  325;  Dec.  Dig.  i  99.*] 

2.  HiOHWAYS  (I  99*)— OncHUia  Bstabubh- 
■D  Road— Duty  or  Township  Aitthobities. 

If  the  duty  of  freeholders  to  build  bridges 
for  the  purpose  of  an  established  road  arises  oe- 
fore  the  road  is  opened,  their  failure  to  do  so 
cannot  excuse  the  towuahip  committee  for  fail- 
ure to  perfora  their  duty  to  open  the  road. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dee.  Dig.  i  99.*] 

Mandamus  by  Louis  R^r  and  smother 
against  the  Township  of  Madison.  In  the  Coun- 
ty of  Middlesex,  and  others.  Peremptory  writ 
ordered. 

Argued  November  term,  1908,  before  GUM- 
MERE.  C  3^  and  SWATZB  and  TRBNCH- 
ABD,  33. 

Alan  H.  Strong,  fbr  rtiators. 

PER  CURIAM.  In  this  case  an  alternative 
writ  of  mandamus  was  Issued  February  28. 
1908,  requiring  the  defendants  to  op«i,  dear 
out,  make,  and  woA  an  unopeiud  portion  of 
a  public  road  wtiich  had  been  laid  out  many 
years  aga  The  return  all^^es  as  an  fficcnse 
for  the  failure  of  the  defendants  to  ojien  the 
ToaA  that  It  would  cost  f 1,000,  exclusive  of 
bridgcB,  fbr  which  purpose  there  Is  no  appro- 
priation or  balances  in  the  hands  of  the  re- 
spondents ;  that  two  running  streams  crossing 
said  road  will  require  the  construction  of 
two  bridges  of  considerable  size  and  expense; 
and  that  the  respondents  are  ready  and  wUl- 
Ing  to  open  the  road  as  required  In  1^  writ , 
as  soon  as  the  mon^  needed  for  the  purpose 
can  be  lawfully  raised  and  the  board  of  chos- 
en freeholdera  construct  the  required  bridges. 

As  far  as  concerns  the  first  allcsed  excuse, 
we  are  conduded  by  the  decision  of  this  court 
in  the  case  of  Klnmouth  V.  T^ownshlp  of  Wall, 
73  N.  J.  Law,  440,  68  Atl.  801.  As  pointed 
out  by  Mr.  Justice  Pitney  in  that  case,  if  the 
township  committee  has  no  funds  In  hand.  It 
is  Its  duty  to  perform  the  wotk  of  opening 
the  road  calling  out  the  inhaUtants  of  the 
township  for  the  purpose.  So  for  as  con* 
cems  the  second  alle^  excuse  the  failure 
of  the  freelwlders  to  perform  their  duty  to 
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build  the  bridges,  If,  Indeed,  iliat  duty  arlsee 
before  the  road  Is  open,  cannot  excnse  town- 
ship committees  for  a  failure  to  perform  their 
duty  to  open  the  road. 
Let  a  peremptory  mandamos  Issusb 


BATES  T.  WABBIOE. 
(Supreme  Court  of  New  Jersey.  Feb.  23, 1909.) 

Dahaoes  a  111*)— IhJDBixe  TO  Building— 

Measure  of  Dauages. 

Id  an  action  for  damages  to  a  building,  If 
the  Injury  is  so  slight  that  it  can  be  restored 
to  its  original  condition  at  a  less  cost  than  the 
amount  of  the  depreciation  in  the  value  of  the 
property  would  be  tf  no  repairs  were  made, 
and  where  the  repairs  will  not  enhance  the 
value  of  the  property  beyond  that  it  possessed 
at  the  time  of  the  Injury,  the  cost  of  restoring 
the  house  to  the  condition  In  which  it  was  be- 
fore the  Injury  is  the  measure  of  the  damages. 

FBd.  Note.— For  other  cases,  see  Damases, 
Cent.  Dig.  I  274;  Dec  Dig.  f  111.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Atlantic  City. 

Action  by  Martha  E.  Bates  against  Emma 
Warrick.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

See,  also,  60  Atl.  185. 

Argued  November  term.  lOOS,  before  BEBD, 
BERGEN,  and  MINTURN,  JJ. 

Thompson  &  Cole,  for  appellant  Stone  A 
Schwlnghammcr,  for  appellee. 

BEROEN,  J.  The  defendant,  in  making 
repairs  to  the  sidewalk  In  front  of  her  prop- 
erty, found  It  necessary  to  remore  a  large 
tr^  Btandlng  ttiereon  near  the  house  of  the 
plaintiff,  and  emi^oyed  a  conqpetent  person  to 
fell  it  There  waa  a  wire  running  from  the 
house  of  defcaidant  to  the  tree,  so  attached  to 
each  as  to  throw  the  falling  tree  against  plain- 
tiff's house,  causing  the  injuries  for  which 
this  action  was  commenced.  Plaintiff  recov- 
ered  a  Ju^ment  from  which  defendant  ap- 
peals. 

The  workman  was  called  as  a  witness  by 
tbe  plaintiff,  and,  after  describing  what  be 
did,  said  that  he  'Vas  as  careful  as  a  man 
could  possibly  beu"  The  defendant  Insists 
that  the  plaintiff  Is  bound  by  this  statement 
because  made  by  a  witness  called  bj  her.  Tbe 
statement  is  nothing  more  than  a  concInsioD 
drawn  by  the  witness,  and  would  lutTe  no 
wel^t  if  not  supported  by  the  testimony. 
There  was  testimony  from  which  a  jury  might 
Infer  Qiat  the  work  was  not  carefully  done, 
and  the  defendant  does  not  deny  tliat  she  had 
knowledge  of  the  fact  that  the  wire  was  fas- 
tened to  her  house  and  the  tree :  and,  as  she 
knew  the  tree  was  to  be  cut  down,  It  was  ber 
duty  to  hare  the  wire  removed.  OthOTwIse 
tbe  tree  could  not  fall  away  from  tbe  build- 
ings, and  its  presence  was  likdy  to  produce 
tbe  result  complained  of.  Tbe  proofs  In  the 
case  are  sufficient  to  support  tbe  finding  that 


the  Injury  to  plaintiff's  pn^terty  was  tbe  re- 
sult of  a  negligent  act  of  tbe  defmdant  for 
which  she  is  legally  bound  to  Indemnify  the 
plaintiff. 

The  defendant  also  complains  of  the  admis- 
sion of  testimony  tending  to  show  tbe  cost 
of  further  repairs;  the  plaintiff  not  bavlt^ 
completed  the  repairs  required  to  pat  tbe 
building  in  the  same  condition  in  which  it 
was  at  the  time  of  the  injury,  because  It  did 
not  appear  Qiat  the  plaintiff  intended  to  make 
such  further  repairs.  There  Is  nothing  in  this 
objection,  nor  dou  aniellant  undertake  to 
support  it  by  any  authority.  The  plaintiff 
would  be  entitled  to  the  damage  she  suffered 
If  she  never  made  any  repairs,  fbr  It  is  a 
question  of  damage,  not  of  restoratioii.  Tbe 
defendant  also  insists  that  tbe  evidence  <tf 
coet  of  repair  should  not  have  been  admitted, 
because  tbe  true  measure  of  damage  Is  the 
d^reciatlon  in  value  resulting  ttom  the  tres- 
pass. We  are  of  opinion  that  In  a  case  like 
this,  where  manifestly  the  Injury  to  a  build- 
ing can  be  repaired  without  greats  expense 
than  the  amount  of  depreciation  in  value 
would  be  if  no  r^jalrs  were  made,  the  cost 
of  restoring  the  house  to  the  same  condition 
It  was  in  before  the  bijuiy  would  be  the  meas- 
ure of  damages  (Hale  on  Damages  S5Q) ;  but 
aside  ftom  this  the  probaUe  cost  of  rspairs 
required  to  restore  tlw  building  to  its  fonn« 
condition  was  a  proper  tiemmt  to  be  conskl- 
ered  lu  ascertaining  the  diminution  in  value 
of  the  realty.  Tbe  Injury  in  the  present  case 
was  slight  and  there  Is  no  pretense  that  tbe 
repairs  enhanced  tbe  propoly  beyond  its  val- 
ue at  the  time  of  the  Injury,  and  it  also  ap- 
pears that  the  building  wu  not  avallaUe 
without  the  repairs.  Under  such  ciHiditiOTis 
the  cost  of  the  repairs  was  some  evidoice  of 
depredation  In  valna 

Tbe  Judgment  shonld  be  affirmed. 


HANSEN  V.  MAYOR.  ETC.,  OF  JER8ET 
CITY. 

(Supreme  Court  of  New  Jersey.   Feb.  23,  1909.) 

Municipal  Cobpobatiokb  (S  186*)- Folic* 

Opfickb— Coupeksation. 

Plaintiff,  as  a  member  ot  tbe  police  depart- 
ment of  Jersey  City,  was  serring  as  detective 
sergeant,  from  which  position  he  waa  removed 
and  assigned  to  duty  as  a  patrolman  ;  tbe  salary 
ot  tbe  latter  position  bemg  less  than  that  of 
tbe  former.  He  served  as  patrolman,  and  was 
paid  the  compensation  incident  to  that  office, 
and  it  being  determined,  in  proceedings  insti- 
tuted by  the  plaintiff  for  that  purpose,  that  his 
transfer  from  one  position  to  another  in  the 
same  department  of  the  public  service  at  a  low- 
er salary  was  unlawful,  he  brou^iit  suit  to  re- 
cover the  salary  incident  to  fats  former  position 
for  the  period  of  time  he  served  as  patrolman. 
Held,  that  the  money  paid  blm  by  the  city  for 
services  as  patrolman  waa  properly  credited 
against  the  amount  sought  to  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  H  51^  515 ;  Dec.  Dig. 

i  im.*] 

(Syllabus  by  the  Court) 
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Appeal  from  District  Court  of  Jersey  City- 
Action  liy  Joseph  Hansen  against  tbe  May - 
cr  and  Aldermen  of  Jersey  City.  Jodgmeut 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  Noremtjer  term,  1906,  before 
BEBD,  BERGEN,  and  MINTURN,  JJ. 

Merritt  Lane,  for  appellant.  John  Milton, 
tox  appellee. 

BERGEN,  J.  The  plaintiff  was  a  mem- 
ber of  the  police  force  of  Jersey  City,  hold* 
ing  the  position  of  detective  sergeant  at  a 
salary  of  fll2  per  month.  From  this  posi- 
tion he  was  removed  by  the  municipal  au- 
thorities and  assigned  to  the  position  of  act- 
ing patrolman,  the  compensation  for  which 
was  $66  per  month.  He  served  in  this  ca- 
pacity for  four  months,  wbeu,  by  virtue  of 
an  order  of  the  Supreme  Court,  he  was  re- 
stored to  his  former  position,  and  thereupon 
brought  suit  to  recover  the  full  compensa- 
tion Incident  to  the  office  of  sergeant,  with- 
out allowing  credit  for  the  money  paid  htm 
for  services  as  patrolman.  The  trial  court 
allowed  his  claim  for  salary  as  sergeant  and 
$42.50  paid  for  patrolman's  uniform,  no  uni- 
form being  required  for  the  office  of  detec- 
tive sergeant,  but  deducted  from  such  allow- 
ance the  sum  paid  the  plaintiff  while  he  serv- 
ed as  patrolman.  If  it  had  appeared  in  this 
case  that  there  was  a  de  facto  officer  fliling 
the  plalntlfTs  position  as  detective  sergeant 
who  had  been  paid  the  compensation  Incident 
to  that  office  during  the  period  of  such  serv- 
ices, or  which  he  might  recover  from  the  <dty 
under  the  rule  established  by  the  Court  of  Er- 
rors and  Ai^als  In  Erwln  v.  Jersey  City,  60 
N.  J.  Law,  141,  37  Atl.  732,  84  Am.  St.  Rep. 
&S4,  it  would  he  a  debatable  question  wheth- 
er the  plaintiff  would  be  entitled  to  recover 
anything  from  the  city  unless  the  Intruder 
came  into  office  by  fraud  or  without  color  of 
title,  but  this  question  Is  not  raised  by  the 
record  in  this  case  and  Is  not  passed  upon, 
the  city  not  having  appealed  from  the  judg- 
ment below,  and  the  only  question  raised 
and  to  be  considered  is  whether,  assuming 
that  the  plaintiff  was  entitled  to  the  compen- 
sation of  the  office  from  which  he  was  ex- 
cluded during  the  time  he  was  prevented 
from  performing  the  duties  of  such  office,  It 
was  proper  to  deduct  therefrom  the  amount 
paid  him  by  the  city  for  his  services  In  an- 
other branch  of  the  same  department  of  the 
city's  administration. 

The  claim  of  the  plaintiff,  the  appellant 
here,  is  that  the  right  of  an  officer  to  the 
salary  of  his  office  does  not  rest  upon  a  con- 
tract between  himself  and  the  city,  but  is 
an  Incident  of  that  office  which  he  is  en- 
titled to  recover,  without  deduction,  notwith- 
standing, during  the  period  he  seeks  to 
reoorer  for,  he  served  as  a  member  of  t2ie 
police  department  In  another  capacity  and 
was  paid  for  such  services  by  the  city.  The 
doctrine  that  the  ri^t  to  compensation  is  an 
Incident  of  and  follows  the  legal  title  to  a 


public  t^ce  to  the  extent  tbat  under  all 
circumstances  a  de  Jure  officer  may  recor- 
er  whether  he  performs  the  duties  of  the  of- 
fice or  not  Is  not  always  recognized.  In 
Dolan  T.  Mayor,  68  N.  Y.  274,  23  Am.  B^. 
168,  salt  was  brought  by  a  de  Jure  officer 
against  the  city  to  recover  the  salary  Incident 
to  the  office  from  which  he  had  been  exclud- 
ed by  one  who  entered  under  color  of  title, 
and  to  whom  a  part  of  the  consideration  had 
been  paid  by  the  autbwlzed  dlsburalng  officer 
of  the  city.  Under  these  circumstances,  it 
was  held  tbat  the  de  jure  officer  could  only 
recover  from  the  city  so  much  of  tile  com- 
pensation Incident  to  the  office  as  bad  not 
been  paid  the  de  facto  officer;  that  the  city 
had  a  right  to  rely.  In  the  payment  of  sala- 
ries, upon  the  apparent  title,  and  to  treat 
one  clothed  with  It  as  a  de  jure,  although  It 
afterwards  appears  he  Is  only  a  de  facto, 
officer.  The  decision  was  largely  rested  upon 
the  ground  of  public  policy,  which  requires 
that  public  offices  should  always  be  filled  so 
that  at  all  times  persons  may  be  found  ready 
and  competent  to  exercise  official  powers 
and  duties,  because,  if  the  public  authori- 
ties could  not  pay  the  salary  of  the  office  to 
the  de  facto  officer  except  at  the  peril  of  pay- 
ing it  a  second  time,  the  public  service  would 
be  embarrassed  and  Its  efficiency  impaired. 
Thus,  according  to  the  case  Just  referred 
to,  the  right  to  recover  from  a  municipality 
compensation  incident  to  an  office  does  not 
in  every  case  follow  the  legal  title  to  the  of- 
fice. In  this  state  It  has  been  held  that  an 
action  by  a  de  Jure  to  recov^  from  a  de 
facto  officer  compensation  Incident  to  an  of- 
fice which  has  been  paid  to.  the  de  facto 
(^cer  cannot  be  maintained  where  the  in- 
truder came  into  office  without  dishonesty  or 
fraud.  Stuhr  v.  Curran,  44  N.  J.  Law,  181, 
4S  Am.  Rep.  353;  Brwin  v.  Jersey  City,  su- 
pra. In  the  latter  case  it  was  determined  by 
our  Court  of  Errors  and  Appeals  that  a  de 
facto  officer  may  recover  from  the  city  the 
compensaticoi  Incident  to  the  office,  if  he  en- 
ters under  a  prima  facie  right  without  fraud, 
and  thereafter  performs  the  duties  required 
of  the  person  filling  such  office.  Tbe  declara- 
tion In  the  case  now  under  review  contains 
the  common  counts  only,  and  there  is  no  spe- 
cial count  for  salary  doe  as  an  Incident  to 
office,  and  it  Is  doubtful  whether  under  this 
declaration  the  plaintiff  could  recover  other 
than  for  labor  performed,  for  which  It  Is  ad- 
mitted he  has  been  paid. 

But,  assuming  that  the  declaration  correct- 
ly states  the  cause  of  action  which  the  plnln- 
tlff  now  Insists  upon,  it  would  show  tbat  the 
plaintiff  was  a  member  of  the  police  force 
of  Jersey  City;  that  as  such  member  he  had 
been  appointed  to  the  office  of  detective  ser- 
geant at  a  salary  of  fll2  a  month;  that  he 
had  been  unlawfully  deprived  of  that  office 
for  a  period  of  four  months  and  assigned  to 
another  office  on  the  police  force  the  salary 
of  which  was  $66  a  month,  and  has  also  been 
required  to  purchase  a  patrolman's  outfit, 
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which  he  would  not  have  been  required  to 
do  except  for  the  unlawful  act  of  the  city; 
that  he  performed  the  duties  of  the  office  to 
which  be  was  so  assigned,  and  received  from 
the  city  the  regular  compensation  Incident 
to  that  office.  From  this  It  would  appear 
that  he  at  all  times  belonged  to  the  police 
force  of  the  city,  and  that  the  only  injury 
he  has  suffered  for  which  he  could  recover 
is  the  loss  of  compensation  between  the  two 
offices. 

In  McManus  v.  Newark,  49  N.  J.  Law,  175, 
6  Atl.  882,  this  court  held  that  the  cbange 
of  a  member  of  the  police  force  from  the 
position  of  detective  to  patrolman  was  not 
within  the  terms  of  the  act  restraining  the 
right  of  removal  from  office,  and  that  the 
municipal  authorities  might  lawfully  trans- 
fer from  one  branch  to  another  of  the  same 
service.  In  that  case  the  prosecntor  was  act- 
ing as  detectlT^  and  Us  complaint  waa  tbat 
he  had  been  assigned  to  dnt?  as  a  patrolman 
without  notice  or  hearing,  but  the  court 
held  that  he  waa  still  on  the  fbrce,  and,  u 
the  prosecntor  had  not  been  removed,  niB- 
pended,  expelled,  or  discharged  from  the 
police  force,  he  was  not  wlthbi  the  terms 
of  the  protective  statute,  and  the  conrt  sold: 
"If  questions  of  precedence  and  preferrace 
among  the  members  of  the  police  force  are 
to  be  setUed  by  liearlng  on  evidence  and  ar- 
gument, there  can  be  no  proper  anbordlna- 
tlon,  no  selection  or  preference  tax  skill  or 
aptltnde  for  spedal  service.**  In  DonglaM  v. 
Jersey  aty,  53  N.  J.  Law,  118,  ao  AtL  831, 
In  which  the  opinion  was  written  by  Mr.  Jus- 
tice Scodder,  who  also  wrote  the  oplniim  In 
McManus  t.  Newark,  suiwa.  It  was  held  un- 
lawful  to  reduce  s  detective  who  was  paid 
flOO  to  the  position  of  patrolman  at  a  less 
salary  without  notice  to  him;  the  court  say- 
ing that  the  case  tOttexei.  **fnnu  the  case  of 
McManns  t.  Newark,  49  N.  J.  Law,  17S,  6 
AtL  882,  where  the  duties  were  different, 
but  the  compensation  the  same,  and  resem- 
bles in  principle  Mldiaells  t.  Jersey  City.  49 
N.  J.  Law,  154,  6  AtL  881,  where  there  were 
different  dvtles  and  decreased  pay."  In 
Leery  v.  Orange,  69  N.  J.  Law,  850,  8S  AtL 
786,  it  was  held  that  the  prosecntor  was  Im- 
properly removed  from  the  office  of  desk  ser- 
geant and  assigned  to  the  position  of  jntrol- 
man  without  notice  or  hearing,  bnt  In  that 
case  there  was  a  difference  in  the  compensa- 
tion. The  result  of  the  decisions  In  this  state 
B&ema  to  be  that  it  is  unlawful  to  transfer  a 
member  of  a  police  force  from  one  position 
to  another  at  a  lower  salary  without  notice, 
bnt  it  ia  nowhere  held  that  the  officer  ceas- 
es to  be  a  member  of  the  police  force.  We 
are  of  opinion  that  if  a  member  of  a  police 
force  serves  In  a  position  to  which  he  has 
l>een  assigned,  and  accepts  the  compensation 
incident  to  his  new  position,  he  is,  if  illegally 
transferred,  at  least  only  entitled  to  so  much 
of  the  compensation  incident  to  the  office. 


from  which  he  has  been  remffrod  as  would 
equal  the  difference  between  the  respective 
salaries  of  the  two  positions. 

Our  attention  has  been  called  to  tlie  case 
of  People  V.  French.  91  N.  Y.  2^  as  sustain- 
ing the  position  taken  by  the  appellant,  bnt 
in  that  case  the  application  for  mandamus 
waa  limited  to  the  difference  between  the 
salary  of  a  patrolman  and  that  paid  to  the 
ai^llcant  while  on  "sick  leave."  The  appli- 
cant In  that  case,  becoming  ill  and  unable  to 
perform  his  duties  as  patrolman,  was  paU 
only  one-half  the  amount  of  compensatloo 
doe  his  office  for  part  of  the  time,  and  for 
another  part  only  one  quarter,  and  the  only 
question  passed  upon  was  whetb^  the  de- 
partment was  Justified  in  refusing  to  pay  full 
compensation.  It  was  held  that  it  was  not, 
bnt  that  payments  made  to  a  p<^iceman 
while  not  on  duty  because  of  sickness,  aboold 
be  deducted.  In  Fitzslmmons  t.  Brooklyn, 
102  N.  T.  636,  7  N.  B.  787,  56  Am.  St.  Bep. 
885,  It  was  held  tbat,  where  the  ofBcer  was 
discharged  and  not  permitted  to  perform  any 
services  in  the  department  to  which  lie  be- 
longed, he  was  not  required  to  accoont  tcx 
money  earned  elsewhere.  This  case  Is  not  an 
authority  for  the  claim  that,  if  the  i^rosecu- 
tor.  Instead  of  being  discharged.  Is  detvlved 
of  a  part  of  the  compensation  to  whldi  he  Is 
entlQed,  he  would  not  be  required  to  credit 
the  amount  which  had  been  paid  to  blm  for 
services  in  another  brandi  of  1^  same  de- 
partment to  which  he  had  been  Impn^erly 
assigned. 

The  Judgment  below  ia  affirmed. 


QUINN  T.  SEA  ISLB  CITY  el  at 

(Snpreme  Conrt  of  New  Jersey.   Feb.  23, 190O.> 

MtrWICIPAL  COBPOBATTONS  <8  107*1  — Obdi- 
NANCES— PaSSAOB  OVBB  MA.Y0B*8  VETO. 
Where  an  act  required  a  vote  of  two-thirds- 
of  all  the  members  of  common  council  to  mss 
an  ordinance  over  the  mayor's  veto,  keid  uat, 
wbere  the  council  consisted  of  seven  members, 
a  vote  of  four,  one  member  beinr  absent,  one 
votii^  to  sustain  the  veto,  and  a  tiiird  refralD- 
log  to  vote  because  Interested  In  the  ordinance, 
waa  not  effective  to  override  the  veto. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cwt.  Dig.  I  235;  Dee.  Dim.  f 
107.*] 

(Syllabos  by  the  Ooort) 

Certiorari  at  the  prosecution  of  Bernard  J. 
Quinn  against  the  Sea  Isle  City  and  others 
to  review  an  ordinance  of  said  city.  Ordi- 
nance set  aside. 

Aivued  Novonber  term,  1906^  before  GAR- 
RISON, PARKER,  and  VOORHEBS,  3J. 

Carrow  ft  Kraft,  for  pnwecntor.  J.  K.  E. 
Hlldreth,  for  defendants. 

VOORHEBS,  J.  ThU  Is  a  certiorari  to  re- 
view an  ordinance  passed  by  the  common 
council  of  Sea  Isle  City.   The  municipality 
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Is  Incorporated  under  revlsloiia  of  an  act  en- 
titled "An  act  rtiatlng  to  and  provldlns  for 
the  soTerament  of  dtlea  of  tills  state  coatain- 
ing  a  population  of  less  tliao  twelve  thoasand 
Inhabitants."  Act  March  21,  1899  (P.  L.  p. 
0^.  The  ordinance  was  paaoed,  sent  to  the 
mayor  for  his  approval,  who  returned  It  with 
bis  veto  thereto.  Thweupon  council,  com- 
posed of  nevea  mtmbets,  at  Its  next  meeting, 
with  six  members  present  proceeded  to  con- 
sider the  mayor's  objections  and  reconsider 
the  ordinance^  at  which  four  m^bers  voted 
to  pass  the  ordinance  o-ver  the  mayor's  veto, 
one  member  voted  to  sustain  the  ma^r's 
veto,  and  one  member  reftalned  fn»n  voting 
because  flnandally  Interested  in  the  railway 
which  had  an  Interest  in  the  passage  of  the 
ordlnancsL  Ihe  mayor  declared  the  ordinance 
passed  over  the  mayor's  veto.  The  act  undw 
which  the  city  is  Incorporated  provides  that 
after  a  veto  the  council  "shall  proceed  to  re> 
consider  the  same^  and  if  on  reconsideration 
it  shall  pass  the  common  council  by  a  vote 
of  two-thirds  of  all  the  members  it  shall  take 
effect."  The  vote  under  review  was  not  a 
vote  of  two-thirds  <rf  all  the  members.  Ciick- 
enberger  v.  Westfleld.  71  N.  J.  Law.  467.  58 
Atl.  1097:  Stephany  t.  X4herty,  etc.,  Olass 
Co.,  69  AU.  967.  Even  if  it  were  considered 
that  a  member  refusing  to  vote  might  be 
counted  as  voting  "Aye,"  which  Is  not  conced- 
ed, yet  a  person,  dlsoualifled  because  of  Inter- 
est, could  not  be  so  counted.  Traction  Co.  v. 
Board  of  WortoB,  86  N.  J.  Law,  431,  29  Atl. 
163 ;  Drake  t.  Ellaabetb,  69  N.  J.  Law,  190,  54 
Atl.  24& 
The  ordinance  is  set  aside. 


8YRING  T.  ZELBNSKI. " 
(Supreme  Court  of  New  Jersey.   Feb.  23,  1900.) 

1.  Husband  ahd  Wipe  (f  23^)— CoHXBACrs 
or  Wife — Ratification  bt  Husbahd. 

DefendaDt'B  wife  made  a  contract  with  the 

Slaintiff  for  the  performance  of  certain  work, 
o  express  contract  was  made  hj  the  husband, 
bnt  it  was  insisted  that  the  contract  was  made 
by  the  wife  as  agent  for  her  hnsband,  and  that 
he  bad  ratified  the  contract  of  his  agent,  be- 
canse  at  one  time  while  the  work  was  in  prog- 
ress he  said  to  the  plaintiff:  "Mt  wife  is  boss. 
Anything  as  tar  as  the  wife  jroes  that's  all  right. 
You  will  get  yoar  money."  Held,  that  this 
statement  aid  not  show  a  ratification  hy  the 
defendant  of  a  contract  made  by  the  wife  for 
him  as  his  agent 

WEd.  Note.— For  other  cases,  see  Htisband  and 
ife,  Dec  Dig.  i  23%.*] 

2.  Appeal  and  Ebbob  (|  938*)  —  Distbiot 

COUBTB— SeTTLIWO  StATB  OF  GASE. 

Where  the  law  requires  that  the  state  of 
the  case  shall  be  agreed  npon  or  settled  within 
15  days,  nnless  the  Judge  shall  erant  further 
time,  the  settling  of  snch  case  by  the  court  after 
15  days  will.  In  the  absence  of  anything  appear- 
ing to  the  contrary,  be  presumed  to  have  been 
done  within  the  further  grant  of  time  authorized 
by  the  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  938.*] 

(Syllabus  by  the  Court) 


Appeal  from  District  Court  of  Boboken. 

Action  by  Bobert  Syrlng  against  Zgnacy- 
Zdenski.  Judgm«it  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Argued  November  term,  190S,  before- 
BEED,  BERGEN,  and  MINTURN,  JJ. 

Tennant  &  Halght,  for  appellant  Clement: 
De  R.  Leonard,  for  appellee. 

BERGEN,  J.  The  state  of  the  case.  as. 
setQed  by  the  trial  court,  shows  that  the- 
plalntlff  made  a  contract  with  the  wife  of' 
defendant  for  the  performance  of  the  work 
sued  for,  and  for  which  the  Judgment  appeal- 
ed from  was  rendered ;  that  the  plaintiff  had 
no  conversation  with  defendant  about  the- 
work  exc^t  once,  when  th»  defendant  said, 
while  the  work  was  betng  doner  "My  wife  la 
boss.  Anything  as  far  as  the  wife  goes  that* s^ 
all  right  Yon  will  get  your  money."  Upon 
this  evidence  the  trial  court  fonnd  that  the- 
contract  was  made  by  the  wife  as  agent 
for  her  husband,  uid  that  tttere  had  been 
a  ratification  of  the  agent's  contract  in  his. 
behalf  by  the  defmidant. 

It  is  insisted  by  Ihe  appellee,  the  plain- 
tiff below,  that  this  finding  of  fact  cannot- 
be  reviewed.   The  rule  Is  well  settled  that 
in  cases  of  this  character  the  finding  of' 
facts  will  not  be  reviewed  if  the  evidence  1». 
sufficient  to  sustain  the  finding;  hut  In  thls- 
case  we  have  a  right  to  consider  whether- 
the  statements  made  by  the  hmband,  the  de- 
fendant are  sufficient  to  sustain  the  finding - 
that  he  ratified  the  act  of  his  wife,  to  the  ex- 
tent of  binding  himself  for  Ita  fulfillment 
There  is  no  finding  that  a  contract  was  made- 
by  tlw  huBAiand  as  principal,  and  the  evi- 
dence does  not  b1u>w  ratlflcatlen  by  him  of' 
the  contract  made  by  the  wife;  on  the  cxm-- 
trary  It  toids  to  show  that  th»  wife  was  act- 
ing on  her  own  responsibility,  and  that  she- 
would  pay.   The  appellee  also  argues  that 
the  state  of  the  case  was  not  signed  within, 
the  time  required  by  law.  The'  act  regulat- 
ing appeals  from  the  dlstrkit  court  to  the- 
Supreme  Court  (P.  L.  1902,  p.  565)  provides- 
that  a  party  may  appeal  1£  notice  be  given 
within  10  days  (that  was  done  in  this  case) ; 
that  If  parties  cannot  agree  on  the  state- 
of  the  case,  tbe  Judge,  on  being  applied  to, 
shall  settle  and  sign  It,  after  which  It  shall' 
be  transmitted  by  the  appellant  to  the  clerk 
of  this  court;  that  the  case  shall  be  agreed- 
upon  or  settled  within  15  days  unless  the 
Judge  shall  grant  further  time.   In  this  case 
the  parties  were  not  able  to  agree,  and  ap- 
plied to  the  court  to  settle  the  case,  and  it 
does  not  appear  that  any  one-  was  responsible  - 
for  the  delay  except  the  court  from  which 
it  Is  proper  to  infer,  without  any  evidence  or- 
record  to  the  contrary,  that  the  time  was 
extended  by  It  The  statute  does  not  require- 
that  there  should  be  an  order  entered  extend- 
ing the  time  for  settling  the  state  of  the 
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case  b7  the  coart;  and  In  tbe  absence  of 
anything  to  the  contrary  the  preanmption  Is 
that  the  proceeding  waa  regular. 
The  Judgment  should  be  reTersed* 


BIUNK  T.  NOBTH  JERSBT  ST.  BT.  CO. 
et  at. 

(Supreme  Coart  of  New  Jersey.   Feb.  9,  1909.) 

1.  Appeal  and  Ebrob  (5  1099*)  — Review  — 

SUBSBQUEHT  APPEALS— LaW  OF  THE  CASE. 

A  second  verdict  for  the  plaintiff  on  anb- 
stantially  the  same  evidence  as  that  adduced  on 
the  first  trial  of  this  cause  (see  07  Atl.  705) 
ordered  set  aside  for  the  same  reason. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4376 ;  Dec  Dig.  f  1099.»] 

2.  Appeal  and  Ebsob  (9  1215*)— Rem  and— 
pboceedxngs  in  loweb  goubt^lnstbuc- 

TIONS. 

This  court  having  sent  the  case  back  for 
retrial  on  the  ground  that  the  weight  of  evi- 
dence indicated  a  cause  of  the  death  of  plain- 
tiff's intestate  wholly  unconnected  with  any 
negligence  of  defendant,  and  the  evidence  at  the 
second  trial  being  substantially  the  same,  it 
was  error  to  charge  the  jury  that  there  was  no 
evidence  pointing  to  sacn  extraneous  cause. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Bhrror,  Dea  Dig.  f  1215.*] 

(Syllabus  by  the  Court) 

Action  by  Margaret  B.  Brink  against  the 
North  Jers^  Street  Railway  Company  and 
others.  Verdict  for  plaintiff.  Rule  to  show 
cause  made  absolute. 

Argued  June  term,  190&,  before  OABRI- 
SON,  SWAYZE^  and  PARKER,  3J. 

J.  A.  Elieman,  for  plaintiff.  Alvah  A. 
Clark,  for  defendants. 

PARKER,  J.  This  case  has  been  tried 
twice.  After  the  first  trial,  a  rule  to  show 
cause  was  argued  before  this  court  and  made 
absolute;  the  opinion  being  delivered  by  Mr. 
Justice  Reed  (67  AO.  705).  That  opinion 
gives  an  adequate  synopsis  of  the  testimony 
taken  on  the  first  trial,  which  does  not  mate- 
rially differ  from  that  now  before  us.  One 
more  witness  was  sworn,  but  his  testimony 
elicited  no  new  facts  of  Importance,  Upon 
the  former  rule  this  court  held  that  the 
plaintiff  had  failed  to  sustain  the  burden  of 
proof  resting  upon  her  of  showing  that  the 
death  of  Mr.  Brink  resulted  from  injuries 
inflicted  by  the  car  of  the  defendant.  In 
discussing  the  evidence,  the  court  called  at< 
tentlon  to  the  facts  that  the  deceased  was 
lying  on  the  track  where  he  was  afterwards 
struck  by  the  trolley  car  and  apparently  in 
a  state  of  unconsclotisness;  that  the  car  was 
stopped  after  It  had  pushed  the  man  about 
four  feet;  that  prior  to  this  accident  the 
wagon  in  which  the  deceased  was  shown  to 
have  been  driving  was  seen  without  a  driver 
proceeding  over  the  same  road,  Frellughuy- 
sen  avenue,  parallel  with  the  trolley  line, 
and  towards  Mr.  Brink's  home  in  Elizabeth. 


There  was  alio  testtmony  of  the  motramuui 
tending  to  show  that  Just  before  the  acci- 
dent be  saw  tvo  men  mnninff  from  the 
place  where  the  man  lay.  The  court  said: 
"It  may  be  conceded  that,  if  it  were  clear 
that  the  deceased  was  milnjnred  when  lying 
upon  the  ground  jnst  before  the  collision,  it 
might  be  Inferred  that  the  wound  found  up- 
on the  body  (fracture  of  the  skull)  most  have 
been  caused  by  the  Impact  of  the  fender  up- 
on hla  head.  But  It  is  not  clear  that  the  de- 
ceased was  free  from  this  wound  before  the 
collision.  On  the  contrary.  It  Is  In  the  high- 
est degree  probable  that  bis  presence  upon 
the  track  was  attributable  to  his  disabled 
condition  resulting  from  this  Injury.  •  •  • 
Eliminating  volition  from  the  conduct  of  the 
deceased,  what  could  have  caused  his  help- 
less condition?  The  theory  of  the  counsel 
for  plaintiff  Is  entirely  unsatisfactory.  If. 
however,  the  deceased  had  already  received 
the  brain  Injury  which  caused  his  death,  the 
problem  is  solved  and  the  cause  of  his  un- 
conscloosneas  of  danger  is  at  once  manifest. 
The  deceased  might  have  received  hla  In- 
jury from  the  two  men  who  were  seen  by 
the  motorman  running  from  the  place  where 
the  man  lay.  A  more  probable  theory  is  tliat 
he  was  Injured  by  falling  while  attempting 
to  alight  from  bis  wagon  for  some  purpose. 
He  may  have  become  chUled  and  thinking 
to  warm  himself  by  walking,  may  have  tried 
to  step  down  from  the  wagon  seat  and  his 
limbs  having  become  cramped  and  stiffened 
by  the  cold  and  his  sustained  position,  he 
stumbled  and  fell,  striking  his  head  against 
the  Iron  rail  of  the  trolley  track.  It  seems 
manifest  that  the  injury  to  the  deceased 
may  have  occurred  In  the  way  suggested 
and  as  already  observed  the  fact  of  the  de- 
ceased's unconsciousness  or  helplessness  be- 
fore the  impact  of  the  car  fender  is  expli- 
cable upon  the  assumption  that,  the  Injury 
did  occur  Id  some  such  way  and  is  explicable 
upon  no  other  rational  theory."  As  a  result 
of  our  examination  of  the  evidence  submit- 
ted on  the  second  trial,  we  come  to  the  same 
conclusion  as  that  reached  by  this  court  up- 
on the  former  rule  to  show  cause,  namely, 
that  the  evidence  does  not  fairly  support  a 
finding  that  deceased  came  to  hla  death  as 
a  result  of  the  Impact  of  the  car,  but  that, 
on  the  contrary,  the  weight  of  evidence  tends 
to  show  that  the  injury  causing  death  had 
been  inflicted  before  the  car  arrived,  and 
are  of  opinion  that  the  rule  to  show  cause 
must  be  made  absolute  on  this  ground-  It 
is  true  that  a  second  concurring  verdict  on 
the  same  state  of  the  evidence  should  cause 
the  court  to  hesitate  before  granting  a  third 
trial  (Brown  v.  Paterson  Paper  Co.,  60  N.  J. 
Law.  474,  55  Ati.  87);  but  this  case  falls 
within  the  class  of  cases  mentioned  In  that 
decision  as  justifying  the  award  of  a  third 
trial. 

But,  aside  from  this,  we  think  there  was 
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error  In  the  court's  charge.  It  will  appear 
from  tbe  portion  of  the  opinion  quoted  above 
that  it  was  at  least  a  legitimate  inference 
from  the  testlmonr  that  Brink  did  not  re- 
ceive the  fatal  Injnrr  from  the  Impact  of 
tbe  car  fender,  but  In  some  other  vray,  ei- 
ther through  the  assault  of  the  two  men 
who  were'seea  running  away  or  by  having 
fallen  from  hte  wagon  and  struck  his  head 
on  the  rail.  It  is  plain,  therefore,  that  this 
was  a  proper  qnestlon  to  submit  to  the  Jury. 
An  examination  of  the  Judge's  charge  on  the 
second  trial,  however,  shows  that  no  such 
question  was  submitted,  but  that  on  the  con- 
trary It  was  excluded.  On  this  branch  of 
tbe  case  the  Judge  charged  as  follows :  "You 
must  be  satisfied  by  a  preponderance  of  evi- 
dence that  the  plaintiff  has  made  out  a  case; 
that  the  Injury  from  which  this  man  evi- 
dently died  was  caused  by  a  blow  struck  by 
the  fender  of  the  car.  There  is  no  evidence 
whatever  in  tbe  case  to  show  that  the  man 
bad  been  In  any  altercation  with  any  one, 
or  that  be  had  fallen  from  his  wagon,  and 
there  Is  nothing  in  tbe  case  to  show  at  all 
how  he  received  tbe  blow  which  caused  his 
death  unless  It  was  from  the  impact  of  the 
fender  of  this  car."  As  we  read  this  por- 
tion of  the  charge,  wblch  is  all  that  we  find 
bearing  on  this  aspect  of  the  case,  the  Jury 
were  Instructed  that,  while  it  was  tbe  duty 
of  tbe  plaintiff  to  satisfy  them  by  a  prepon- 
derance of  evidence  that  the  blow  of  the  car 
caused  the  injury,  there  was  no  evidence  In 
the  case  from  wblch  they  were  entitled  to 
infer  that  the  Injury  occurred  in  any  other 
way.  Such  an  Instruction  entirely  disre- 
garded the  view  expressed  by  this  court  In 
setting  aside  the  former  verdict,  as  quoted 
In  part  above,  and  was  In  our  opinion  clears 
ly  erroneous. 

For  this  reason,  also,  tbe  rule  to  show 
cause  must  be  made  absolute. 


HcDBvrrr  t.  mayor,  btg.,  of  jbrsey 

CITY. 

(Sapreme  Gonrt  of  New  JerBey.  Feb.  23, 1909.) 

MUNICIFAI.    GOBPOBATIOITS    (|  186*)— POLICT 
OFFICEBS— GOUPENSATION. 

The  aMirnment  of  a  police  officer  to  the 
duties  of  a  higher  rank  doea  not  entitle  him  to 
the  pay  of  that  rank,  nor,  in  tbe  absence  of  a 
le^l  contract  or  an  enabling  statute,  to  any 
extra  pay  for  the  increased  iesi>onBilnlity  and 
duties  of  sndi  assignment. 

[Bd.  Note.^For  other  cases,  set  Municipal 
Corporations,  Dec,  Dig.  |  186.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Charles  McDevitt  against  the 
If  ayor  and  Aldermen  of  Jersey  Cl^.  Jadg- 
ment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKER,  and  YOORHEES,  JJ. 


Merritt  Lan^  for  appellant  John  Milton, 
for  appellees. 

PARKER,  J.  The  facta  In  this  case  are  for 
the  most  part  similar  to  those  In  the  three 
applications  for  mandamus  of  Leonard, 
CougbUn,  and  Maxwell  v.  Fagen  (N.  J.  Sup.) 
60  Atl.  080.  Tbe  present  appellant,  instead 
of  applying  for  a  mandamus  on  tbe  dty 
clerk  to  sign  a  pay  warrant,  brought  suit 
against  the  dty  in  a  district  court  The  first 
item  of  his  claim  was  awarded  to  him  by 
the  court  below,  and  is  not  now  In  ques- 
tion. Be  appeals  -from  tbe  Judgment  against 
him  as  to  tbe  second  Item  of  ^16.64. 

Appellant  on  December  7,  1906,  was  a  po- 
lice sergeant  la  Jersey  City.  On  that  data 
the  board  of  police  commissioners  by  order 
assigned  him  as  captain  to  tbe  Second  pre- 
cinct stipulating  in  tbe  order  that  the  de- 
tail was  temporary  and  determinable  at 
pleasure  of  the  board,  and  that  during  tbe 
detail  tbe  "said  officers"  should  "be  paid  tbe 
salary  of  the  position  held  before."  Ap- 
pellant entered  on  the  duties  of  captain  un- 
der this  order  and  performed  them  until 
July  1,  1007,  when  be  was  promoted  to  the 
rank  of  captain.  It  Is  stipulated  that  his 
detail  was  to  take  the  place  of  a  captain  sus- 
pended under  charges,  and  that  no  one  re- 
ceived captain's  pay  in  place  of  the  suspend- 
ed officer  from  February  28  to  July  1,  1007. 
On  November  22,  1907,  tbe  police  board 
passed  a  resolution,  approved  afterwards  by 
the  mayor,  awarding  to  appellant  $216.64, 
tbe  difference  between  a  sergeant's  and  a 
captain's  pay  from  February  28th  to  July  1, 
1907,  part  of  the  time  be  had  served  as  act- 
ing captain.  The  city  clerk  refused  to 
draw  a  warrant  for  this  sum  though  there 
were  funds  to  meet  It,  and  the  appellant 
brought  suit  as  stated.  We  fall  to  see  any 
substantial  difference  between  the  circum- 
stances in  this  case  and  those  in  Leonard  v. 
Fagen,  supra,  or  anything  to  take  the  case 
out  of  the  general  rule  that  a  munlcl[»tl  of- 
ficer having  a  fixed  salary  Is  not  entitled  to 
extra  compensation  for  an  Increase  of  his 
official  duties  in  the  absence  of  a  statute  or 
contract  providing  for  such  increase.  There 
was  no  such  contract  The  order  assigning 
appellant  to  duty  as  captain  gave  specific 
notice  that  no  extra  pay  was  contemplated. 
It  l8  claimed  that  this  reservation  vras  with- 
out authority  of  the  board ;  but,  even  if  it  be 
disr^rded,  there  Is  nothing  to  show  tbe 
contrary  and  the  burden  of  proving  such 
contract  was  on  appellant  in  Crane  v.  Sho- 
entbal  <N.  J.  Sup.)  69  Atl.  972,  there  was 
an  express  understanding  for  increased  pay 
by  virtue  of  which  a  dty  engineer  was  In- 
duced to  undertake  duties  for  which  other- 
wise outside  engineers  would  have  been  paid. 
In  Evans  v.  Trenton,  24  N.  J.  Law,  76^  tbe 
extra  duties  were  beld  altogether  outside  tbe 
scope  of  the  office.   In  the  present  case  the 
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appellant  was  merely  performing  the  duties 
of  the  next  higher  rank,  as  is  done  constant- 
ly In  the  army,  for  example,  and  for  which 
only  since  1898  the  pay  o^  the  superior  ranlc 
has  been  allowed  by  statute.  Act  April  26, 
189S,  c.  191,  30  Stat.  361 :  Act  May  26,  1900. 
c  S86,  31  Stat  211.  The  resolution  of  No- 
rember  22,  1907,  was  not  a  contract,  for  the 
services  had  been  performed  long  before. 

Nor  was  there  any  authority  in  law  for  the 
i-esolntion  of  November  22d.  If  it  be  re- 
garded as  a  gratuity,  It  was  dearly  beyond 
tlie  poww  of  the  board.  If  we  look  at  It  as 
a  salary  for  a  new  officer,  viz.,  acting  cap- 
tain, we  are  met  by  the  absence  of  any  pro- 
vitdoD  of  law  for  either  the  creation  or  pay  of 
such  office.  Whatever  the  duties  performed 
by  appeliant  he  remained  a  sergeant  until 
bis  promotion  on  July  1st  Leonard  t.  Fag- 
en,  nbl  supra.  Nor  was  It  an  increase  lu  the 
salary  of  sergeant  Appellant  clalnu  that  it 
was  not,  and  we  agree  with  him.  If  it  were 
so  claimed,  tiien  as  we  construe  the  acts  of 
1880  (P.  L.  p.  40^  and  1905  (P.  L.  p.  132) 
adopted  by  Jersey  City,  eqtecially  the  lat- 
ter, an  Increase  In  pay  in  sergeants  shonld 
apply  to  all  sergeants,  and  not  merely  to  one 
who  bad  been  singled  out  for  such  Increase. 

The  judgment  of  the  district  court  respect- 
ing the  daim  of  f216.61  was  correct,  and 
will  be  affirmed,  wltb  costs. 


McOREW,  Auditor,  t.  STEINER  et  al. 

(Supreme  Conrt  of  New  Jerse;.  Feb.  23,  1909.) 
Attachmewt   (§5   101,   122*)  —  Affidavit— 

AUENDMENT— EBROB  IN  NAUB. 

Ad  affidavit  on  which  an  attachment  is  to 
be  based  must,  in  the  absence  of  statutory  pro- 
vision to  the  contrary,  state  the  Christian  name 
of  the  defendant  debtor,  an  initial  being  insuffi- 
cient ;  and,  if  the  initial  only  be  given  in  such 
affidavit,  it  cannot  afterwards  be  amended. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §§  258.  332 ;  Dec.  Dig.  SI  101,  122.*] 

(Syllabus  by  the  Court.) 

Certiorari  to  District  Conrt  of  Passaic. 

Certiorari  by  Benjamin  E.  McGrew,  Au- 
ditor, against  Herman  Steiner  and  L.  Wil- 
liams to  the  district  court  Revised. 

Argued  November  term,  1908,  befwe  GAR- 
RISON, PARICEB,  and  VOORHEES,  JJ. 

George  P.  Rust  for  prosecutor.  James  A. 
Suiliran,  far  defendants. 

PARKER,  J.  Tills  writ  brings  up  certain 
proceedings  In  attachment  had  before  the 
district  court  of  the  city  of  Passaic,  in  which 
the  defendant  Steiner  was  plaintiff  and  the 
defendant  WlUlums  defendant.  The  atfldavlt 
for  attachment  lu  the  district  court  alleged 
that  "L.  Williams"  was  Indebted  to  the 
plaintiff,  and  that  the  said  U  Williams  att- 
sconded  from  bis  creditors.  The  writ  of  at- 
tachment as  issued  gave  merely  the  name 


of  It.  Williams  as  defendant  The  Jurat  of 
the  affidavit  is  signed  by  one  who  ap[>ended 
to' his  name  the  title  "M.  0.  G.  of  N.  J.,"  and 
it  is  claimed  that  the  court  will  not  take  Ju- 
dical notice  that .  this  means  a  master  iu 
chancery.  This  question,  however,  we  find 
unnecessary  to  discuss. 

Shortly  after  the  Issue  of  the  district  court 
attachment  another  attachment  was  be^n 
in  the  Passaic  circuit  court  against  Louis 
Williams,  who  fs  said  to  be  the  same  p&rson 
as  the  L.  Williams  made  defendant  In  tbe 
first  suit.  The  prosecutor  was  appointed  au- 
ditor in  the  circuit  court  suit  and  promptly 
Intervened  lu  the  district  court  attachment, 
asking  that  tbe  district  court  should  quash 
its  writ  of  attachment  on  the  ground  Uiat  the 
defendant's  name  was  not  properly  stated  lu 
the  alltdarit  and  writ.  The  court  not  only 
refused  to  quash  the  attachment  but  utudt; 
an  order,  on  motion  of  the  plaintlCTs  attor- 
ney, that  the  affidavit  writ  and  all  other 
papers  filed  in  the  cause  be  amended  by  in- 
serting the  name  Louis  Williams,  Instead  of 
L.  Williams,  and  denying  the  auditor's  mo- 
tion on  the  ground  that  the  defects  urged  in 
said  motion  were  properly  amendable,  and 
the  circumstances  of  the  case  were  shown  to 
be  such  that  the  court  lu  its  discretion  should 
order  the  amendment  to  be  made.  It  is  tlifs 
action  of  the  district  court  that  is  attacked  by 
the  present  writ 

The  status  of  an  auditor  In  an  attachment 
out  of  a  superior  court  to  attack  the  validi- 
ty of  an  attachment  in  a  district  court  may 
well  be  questioned.  By  the  statute  the  cir- 
cuit court  attachment  is  a  supersedeas  to  a 
district  court  attachment  and  the  sheriff 
takes  possession  as  against  the  district  court 
constable  or  sergeant  at  arms.  District 
Court  Act  June  14,  1898  (P.  L.  p.  587.  §  77i. 
By  the  same  statute  the  district  court  at- 
tachment retains  its  priority,  and  the  piaiii- 
tiflTs  claim,  if  adjudged  valid,  is  settled  by 
tbe  circuit  court  auditor  as  a  prior  claim. 
W^e  find  nothing  in  tbe  attachment  act  re- 
quiring or  authorizing  an  auditor  to  attack 
other  attachments  for  illegality,  but  his  sta- 
tus fur  that  purpose  Is  not  brought  Into  ques- 
tion here.  He  did  as  a  matter  of  fact  inter- 
vene in  the  district  conrt  and  petitioned  that 
the  writ  and  proceedings  be  quashed.  He 
was  heard  in  that  conrt.  If  his  application 
had  been  simply  denied,  and  the  case  were 
before  us  In  tliat  form,  bis  status  as  an  In- 
tervener would  be  open  to  examination;  but 
the  district  court  did  not  content  itself  with 
denying  his  application,  but  wcut  further 
and  undertook,  as  against  him,  to  amend  tbe 
affidavit  and  writ  and  other  proceedings,  and 
it  is  these  amendments  that  be  now  attacks 
by  certiorari.  W^e  think  that  he  has  a  status* 
for  that  purpose.  Coming  now  to  the  merits 
of  the  case,  we  fall  to  see  by  what  authority 
the  district  court  undertook  to  amend  the 
affidavit  and  tbe  writ  and  especially  the 
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former.  An  affldarlt  in  attachment  Is  a 
fotmdatlon  of  the  action,  and  if  It  be  Insuf- 
ficient it  la  not  subject  to  amendment  by 
supplemental  proof.  Corbit  v.  Corblt,  50  N. 
J.  Law,  863,  13  Atl.  178.  Upon  the  face  of 
the  afBdavit  In  question,  it  was  apparent  that 
no  defendant  was  named  In  a  l^al  sense,  as 
Initials  cannot  be  used  for  the  Christian 
names  of  parties  to  actions  except  where 
some  statute  authorizes  It  On  these  snrounds 
a  judgment  In  attachment  was  rerersed  be- 
cause the  plalntlfiF,  a  married  woman,  was 
named  by  her  husband's  Initials,  to  which 
"Mrs."  was  prefixed  (Elberson  t.  Richards, 
42  N.  J.  Law,  68),  and  in  another  case  In 
the  same  TOlume  the  same  result  followed 
the  use  of  the  initials  of  the  plaintiff's  name 
(Dlttmar  Powder  Co.  t.  Leon,  42  N.  J. 
I/aw,  640).  The  failure  to  give  the  defend- 
ant's Christian  name  In  the  affidavit  as  orig- 
inally filed  was  therefore  a  fatal  defect  and 
not  amendable,  and,  If  the  defendant  or  any 
other  party  interested  and  entitled  to  be 
heard  had  applied  for  such  relief,  It  would 
have  been  the  duty  of  the  district  court  to 
quash  the  attachment. 

Whether  said  court  should  have  recognized 
the  present  prosecutor  for  that  purpose  is  a 
question  not  now  decided;  but  Its  action  la 
undertaking  to  amend  the  papers  was  errone- 
ous and  will  be  set  aside,  leaving  the  dis- 
trict court  record  In  the  condition  that  It 
was  in  before  the  presmt  prosecutor  inter- 
vened. 


HEGMAN  T.  JBRFBT  CITT,  H.  ft  P.  ST. 

RY.  CO. 

(Snprente  Court  of  New  Jersey.    Mardi  S, 
1909.) 

1.  Master  and  Sebvant  (|  111*)— Injubt  to 

SeBVAKT— LlABIUTT  OF  MaSTEB. 

A  trolley  car,  on  a  dark  ni^ht,  was,  by  rea* 
EOQ  of  the  trolley  pole  leaving  .the  wire,  left 
standing  unllghtea,  and  while  bo  standing  an- 
other car,  roDDing  in  the  same  direction,  on 
the  same  track,  collided  with  It,  and  by  force 
of  the  impact  the  front  platform  of  the  rear 
car  was  crushed,  and  the  motorman  standing 
upon  It  was  killed.  The  testimony  was  such 
that  the  jury  could  draw  tba  ctmclurioa  that 
the  crushed  platform  was  old  and  rotten  and 
had  been  imperfectly  Inspected.  In  an  action  by 
the  administratrix  <^  the  deceased,  held,  that 
the  trolley  company  was  responsible  tor  the 
death  of  the  motorman,  if  caused  by  the  negli- 
gence of  the  company  in  failing  to  take  reason- 
able care  to  maintain  tha  platform  in  a  safe 
condition. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  1 215 ;  Dec  Dig.  {  111.*] 

2.  Masteb  and  Sebvaht  (J  291*)— Iwjubt  to 
Sbbvaitt— In  sraucnoN. 

Tbe  trial  judge  was  asked  to  charge  that 
the  proximate  cause  of  the  injury  to  the  deceas- 
ed was  not  the  giving  way  of  the  platform,  but 
was  the  running  of  die  rear  car  into  the  front 
car. 

The  court  refused  to  so  charge,  but  diarged 
that  if  the  platform  was  not  dewcttvs  at  all,  or, 
if  defective,  did  not  bring  about  or  contribute 


to  bring  abont  the  death  of  the  deceased,  the 
jury  should  find  for  the  defendant. 

There  was  no  error  in  the  chaige  or  refusal 
to  charge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  1 1145;  Dec.  Dig.  |  291.*] 

(Byllabos  by  the  Court) 

Error  to  Circuit  Court  Hudson  Gonnty. 

Action  by  Elizabeth  Hegman,  adminlstra- 
trix  of  Hogo  Herman,  against  tbe  Jersey 
City,  Hoboken  ft  Paterson  Street  Railway 
Company.  Judgmoit  tor  irtaintlfC,  and  de* 
fendant  brings  error.  Affirmed. 

Argued  June  term,  1908,  before  REED, 
BERGEN,  and  VOORHEES.  JJ. 

Alexander  Simpson,  for  plaintiff  in  error. 
Edwards  &  Smith,  for  defendant  in  error. 

REED,  J.  This  action  was  brought  by  the 
administratrix  of  Hugo  Hegman,  who  was 
killed  in  a  collision  between  two  cars  of  the 
defendant  on  April  15,  1907.  The  deceased 
was  a  motorman  on  the  car  which  ran  into 
another  car  which  had  been  running  ahead  of 
the  car  of  the  deceased,  and  which  had,  at 
the  time  of  the  collision,  stopped  and  was 
standing  upon  the  track  ui>on  which  the  car 
of  tbe  deceased  was  following.  The  charge 
in  the  declaration  is:  That  tbe  deceased  was 
operating  his  car  at  night  In  the  darkness, 
and  that  upon  the  same  track,  down  a  steep 
descent  at  a  point  upon  defendant's  line  of 
track  which  was  unusually  dark,  and  so 
maintained  by  the  defendant  by  Its  servants, 
a  car  stopped  in  the  darkness  because  there 
was  no  light  along  the  track  or  upon '  the 
said  car;  ^at  the  car  of  the  deceased  was 
equipped  with  defective  brakes,  and  a  rotten 
and  decayed  front  platform,  caused  by  a  lack 
of  reasonable  care  on  the  part  of  the  defend- 
ant to  furnish  the  deceased  with  a  safe  place 
on  which  to  work ;  and  because  of  these  con- 
ditions the  deceased  ran  Into  the  car  In  front 
of  bim,  and  Us  platform  was  smashed,  and 
the  deceased  was  killed. 

The  evidence  on  tbe  part  of  tbe  plaintiff 
was  that  the  forward  car  was  at  a  fast  rate 
of  speed  going  down  an  incline  at  Fourteenth 
street  Hoboken,  tn  which  there  were  two  or 
three  curves^  when  tbe  trolley  pole  came  off 
and  left  the  car  standing  In  darkness.  A  wit- 
ness, Mr.  Paul,  says:  That  be  was  a  passen- 
ger upon  the  forward  car;  that  somebody 
told  him  to  jump,  and  he  Jumped;  that  be- 
fore he  jumped  be  saw  a  car  all  lighted  up 
coming  toward  the  car  he  was  on ;  that  this 
following  car  hit  his  car,  bounced  back  a  lit- 
tle then  went  ahead  again,  and  struck  his. 
car  a  second  time,  when  the  front  platform  of 
the  rear  car,  upon  which  the  deceased  was 
standing,  caved  In,  the  vestibule  went  down 
underneath  the  car,  and  the  deceased  went 
down  with  It  Mr.  Paul  says  be  first  saw 
the  rear  car  coming  around  the  corner  three , 
car  lengtlis  away,  and  the  motorman  was 
working  his  brake.    Mr.  Leonard,  another 
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witneu,  says  he  waa  on  tlie  front  car,  and  it 
was  running  at  the  rate  of  40  miles  an  hour, 
so  faat  that  he  went  Inside;  and  that  they 
had  got  down  200  feet  from  the  top  of  the 
hill  when  the  trolley  pole  went  off.  He  aaya 
the  car  stood  a  minute,  or  a  minute  and  a 
half,  and  he  says  It  was  a  minute  between 
the  time  when  he  first  saw  the  rear  car  and 
the  moment  when  it  struck.  Bir.  Middleton, 
another  witness,  says  he  saw  the  rear  car 
at  the  horseshoe,  300  or  400  feet  away.  From 
the  testimony  the  distance  from  the  standing 
car  to  the  point  where  the  rear  car  came  in 
sight  is  not  very  clear,  but  It  seems  to  have 
been  somewhere  between  200  and  400  feet 
Nor  does  it  appear  how  closely  the  rear  car 
had  been  following  the  front  car  before  the 
latter  stopped,  nor  bow  long  the  front  car 
was  at  rest  before  the  collision.  Nor  does  it 
appear  whether  the  headlight  on  the  rear  car 
was  lighted,  nor  how  far  in  front  of  a  car 
another  car  would  be  Tialble,  or  with  it  what 
space  a  car  running  at  a  reasonable  rate  of 
speed  at  that  point  could  be  stopped  by  the 
use  of  a  hand  brake  such  as  that  with  which 
the  rear  car  was  equipped.  That  the  motor- 
man  of  the  rear  car  was  using  his  brake 
when  first  seen  was  testified  to,  as  already 
obserred.  It  seems  therefore  impossible  to 
attribute  negligence  to  the  deceased.  It  fol- 
lows therefore  that  the  collision  was  either 
a  pure  accident,  without  the  fault  of  any  one, 
or  that  It  resulted  from  the  fault  of  the  de- 
fendant In  maintaining  a  defectlTe  front  plat- 
form upon  the  rear  car. 

The  testimony  concerning  tlie  condition  of 
the  platform  Is  the  following:  O^e  Morris 
went  to  the  scene  of  the  accident  soon  after 
its  occurrence.  He  says  be  found  the  front 
platform  of  the  rear  car  slammed  against  the 
front  car,  and  that  the  bottom  part  of  the 
vestibule  was  In  pieces  and  the  buffer  all 
broken.  He  says:  "You  could  not  get  hold 
of  the  wood.  It  would  crumble  in  your  hand. 
When  you  took  hold  of  the  wood  It  would 
break  apart  and  crumble  in  your  hand.  It 
was  Just  rotten  wood."  Mr.  McCartney,  a 
policeman,  arrived  at  the  place  of  the  acci- 
dent soon  after  it  happened,  and  says  he  look- 
ed at  the  wood  that  had  been  the  ttoat  plat- 
form or  buffer  of  the  rear  car,  and  It  seemed 
to  be  wood  not  In  very  good  condition,  accord- 
ing to  his  estimate.  Mr.  Rule  was  also  there, 
and  says  tbe  front  platform  of  the  rear  car 
was  rotten.  He  says  be  took  the  wood  In  his 
hand  and  It  felt  like  sand,  all  rotten;  and 
that  they  put  a  Jack  underneath,  and  the 
Jack  went  Into  the  wood;  and  they  moved 
tbe  Jack  back,  and  the  Jack  sank  into  the 
wood  because  It  was  rotten.  It  appears  tbeit 
this  car  had  been  In  use  upon  the  road  at 
least  four  years  before  the  accident,  but  how 
much  longer  Is  not  shown ;  but  that  It  was 
among  the  older  cars  appears  from  the  fact 
that  the  newer  cars  were  equipped  with  air 
brakes,  and  this  car  was  equipped  with  a 
hand  brake.  It  also  appears  that  although 
Mr.  8tr4»i&  the  inspector  for  the  defendant 


says  that  he  Inspected  cars  every  two  or 
three  days  to  find  out  any  defects  in  the 
way  of  broken  glass  or  weak  points  in  the 
floors  or  doors,  he  admits  that  the  last  time 
he  inspected  this  car  was  on  March  4th,  when 
he  inspected  the  floor  and  woodwork.  Tbe 
accident,  as  already  observed,  happened  on 
April  15tb  following.  Whether  the  inspection 
he  made  every  two  or  three  days  Included  tbe 
platforms  Is  not  clear,  but  he  says  thjit  he 
had  not  inspected  this  car  at  all  for  nearly 
a  month  and  a  half  before  tbe  accIdenL 
From  this  testimony  It  was  obvloualy  a  ques- 
tion for  the  jury  whether 'the  defendant  ex- 
ercised reasonable  care  to  maintain  a  rea- 
sonable safe  platform  to  support  the  motor- 
man,  and  for  tbe  jury  to  say  whether,  it  the 
platform  bad  been  maintained  In  a  reason- 
ably sound  and  strong  condition.  It  would 
have  resisted  the  shock  of  the  collision  and 
so  preserved  the  Ufe  of  the  deceased. 

It  is  argued  that  the  platform  of  a  trolley 
car  Is  not  Intended  to  be  used  for  the  same 
purposes  as  platforms  of  steam  railway  cars, 
which  are  liable  to  be  Jammed  against  each 
other  in  stopping,  starting,  and  operating  the 
cars,  and  that  therefore  the  same  strength 
and  solidity  in  ccmstnictlon  Is  not  requisite. 
It  is  apparent,  however,  from  the  very  form 
of  its  construction,  that  the  bumpw  and 
platform  Is  designed  to  withstand  the  tho<± 
of  a  possible  collision.  The  purposes  to  be 
attained  by  this  method  of  construction  are 
doubtless  several,  among  which  is  the  design 
to  save  the  body  of  the  car  from  Injury,  and 
so  avoid  the  expenses  of  r^ratlon,  as  also 
to  preserve  the  safety  of  the  company's  pas- 
sengers; but,  whatever  the  purposes  of  con- 
struction, the  necessity  for  it  arises  from  tbe 
recognized  danger  of  a  collision,  and  it  is 
manifest  that  In  case  of  a  collision  the  serv- 
ant whose  place  Is  upon  the  platform  is  the 
flrst  person  likely  to  be  imperiled.  In  view  of 
the  habltaal  forms  of  construction  of  these 
platforms,  I  tiUnk  that,  when  a  motonnan 
takes  service  with  a  trolly  company,  he  has 
the  right  to  assume  that  the  platform  upon 
which  he  is  to  stand  Is  constructed  and  main- 
tained in  as  sound  and  strong  a  condition  as 
similar  structures  are  usually  built  and  kept. 
Of  course  if,  from  his  own  observatlfm.  or 
other  information,  he  knows  to  tbe  con- 
trary, be  takes  the  risk  of  danger  from  a  de- 
fective platform ;  but  If  he  has  no  knowledge 
of  a  defect,  and  the  lmperfecti<m  arlaea  trom 
a  want  of  reasonable  care  on  the  part  of  the 
company,  the  responsibility  will  rest  upon 
the  company  for .  injuries  reanltinK  to  the 
servant  therefrom. 

Again,  tbe  court  was  asked  to  diarge  that 
the  proximate  cause  of  the  Injury  to  the 
plaintiff  was  not  the  giving  way  of  the  plat- 
form, but  the  running  of  the  rear  car  into  the 
front  car.  The  Judge  refused  to  charge  this 
as  a  proposition  of  law,  but  left  the  question 
to  the  Jury,  chai^ng  that  If  the  Jury  found 
either  that  the  platform  was  not  defective  at 
all,  or  that  there  was  a  defect  in  the  plat- 
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form  which  did  DOt  bring  about  or  contribute 
to  bring  about  the  death  of  the  deceased,  then 
the  Jury  should  find  for  the  defendant.  Of 
course,  If  the  condition  of  the  platform  con- 
tributed to  the  death  of  the  deceased,  then 
the  speed  of  the  rear  car  v&a  not  the  sole 
cause,  but  only  a  concurrent  cause  of  the  ac- 
cident. The  request  to  charge  that  the  run- 
ning of  the  rear  car  Into  the  front  car  was 
the  proximate  cause  could  mean  only  that 
It  was  the  sole  cause,  and  the  court  could 
cot  say  as  a  matter  of  law  that,  having  found 
the  platform  defective,  It  was  not  a  concur- 
rent cause. 
The  JudgQient  should  be  affirmed. 


OVERMAN  et  a1.  t.  MANLY  DBITB  CO. 

(Supreme  Court  of  New  Jersey.   Mudi  8, 
1900.) 

Certiobabi  (5  4*)— When  Lies— Removal  of 
President  or  Cokfo ration— Review. 

Certiorari  Is  not  the  proper  remedy  to  re- 
view a  resolution  of  a  private  corporation  re- 
moWng  its  president  from  office,  or  proceedings 
to  reinstate  or  re-elect  directors  who  had  re- 
signed, in  a  case  where  mandamus  or  quo  war* 
ranto  are  available  remedies. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  J  4 ;  Dec.  Dig.  S  4.*] 

(Syllabus  by  the  Court.) 

Certiorari  by  Albert  H.  Overman  and  oth- 
ers against  the  Manly  Drive  Company.  Dls* 

missed. 

Argued  November  term^  1908,  before 
SWAYZE,  J. 

Charles  H.  Hartshorne,  for  prosecutors. 
Abel  R,  Oorbln,  for  defendants. 

SWAYZE,  J.  The  only  precedent  I  have 
been  able  to  find  for  a  writ  of  certiorari  In 
a  case  of  this  character  Is  Stephany  v.  Liber- 
ty Cut  Glass  Works,  recently  decided  by 
this  court,  and  reported  In  69  Atl.  967.  In 
view  of  that  decision,  It  was  proper  for  me 
to  allow  this  writ  to  review  a  resolution  of 
a  board  of  directors  of  a  private  corporation 
removing  the  prosecutor  from  the  office  of 
Secretary.  That  case  seems  to  have  been  un- 
defended, and  the  question  as  to  the  propriety 
of  the  remedy  could  not  have  been  called  to 
the  attention  of  the  court.  In  the  present 
case  the  proceedings  are  challenged  by  the 
defendant,  and  I  am  confronted  with  the 
necessity  of  deciding  the  question. 

The  text-books  do  not  seem  to  recognize  the 
use  of  certiorari  for  this  purpose.  Thomp- 
son, after  calling  attention  to  the  use  of  that 
writ  to  review  the  action  of  public  municipal 
hoardt  (the  Italics  are  his),  says;  "It  should 
be  added  that  no  precedent  has  come  to  the 
attention  of  the  writer  for  the  use  of  the  writ 
of  certiorari  for  the  pur)>o6e  of  reviewing 
the  proceedings  of  the  Judicatories  ■ot  strict- 
ly private  corporations  or  societies  In  remov- 
ing their  officers  or  expelling  their  members." 
Thompson  on  Corporations.  I  82.1. 


Cook  refers  to  the  use  of  mandamus  and 
quo  warranto  In  such  cases,  but  says  nothing 
of  the  use  of  certlorarL  Cook  on  Corpora- 
tions, §  617. 

In  our  own  state,  liberal  as  we  have  been 
in  the  use  of  this  writ,  we  have  frequently 
had  occasion  to  call  attention  to  the  circum- 
scribed character  of  its  use  even  In  the  case 
of  public  municipal  corporations,  and  It 
seen^  to  be  now  settled  that  certiorari  Is 
not  the  proper  remedy  where  the  office  is  al- 
ready filled.  Its  use  In  the  case  of  private 
corporations  seems  to  have  been  limited  to 
acts  of  the  private  corporation  wlilch  were 
Judicial  In  character.  Thus  In  Elder  t. 
Medical  Society  of  Hudson  County,  35  N.  J. 
Law,  200,  proceedings  to  punish  the  prose- 
cutor for  unprofessional  conduct  as  a  physi- 
cian were  reviewed,  but  this  was  ujwn  the 
ground  that  the  society  was  a  special  stat- 
utory tribunal  whose  adjudication  might  af- 
fect the  prosecutor's  rights,  and  the  writ  of 
certiorari  in  that  case  was  In  the  nature  of 
a  vrrlt  of  error.  In  the  later  case  of  Watson 
v.  Medical  Society  of  New  Jersey,  38  N.  J. 
Law,  877,  Mr.  Justice  Depue  was  careful  to 
call  attention  to  the  distinction  between  quo. 
warranto  and  mandamus  and  certiorari.  He 
said:  "It  is  donbtfnl  at  least  whether  cer- 
tiorari, which  tears  down,  but  does  not  build 
up,  wtilch,  if  successfully  prosecuted,  would 
vacate  the  resolution  without  ousting  the 
Bitting  members  or  admitting  the  rejected 
claimants,  Is  an  appropriate  remedy."  Sub- 
sequently in  Lelimann  v.  Hudson  County 
R^ubllcan  Committee,  62  N.  J.  Law,  574, 
41  Atl.  718,  the  court  refused  to  concede  the 
power  or  duty  of  this  court  to  intervene  In  a 
controversy  of  the  character  there  presented. 
In  the  present  case  the  proceedings  are  not 
Judicial  In  their  character.  The  directors 
whose  title  Is  questioned  are  actually  in  pos- 
session of  the  office,  and  the  proper  remedy 
is  either  by  quo  warranto  to  oust  the  di- 
rectors or  by  a  mandamus  to  compel  the 
board  to  recognize  the  authority  of  the  pres- 
ident Certiorari  is  not  the  proi)er  remedy. 
The  reason  given  by  Mr.  Justice  Deiiue  In 
the  passage  above  quoted  Is  convincing.  The 
effect  of  the  Judgment  would  be  merely  to 
tear  down  the  resolutions  In  question.  It 
would  not  give  the  prosecutors  the  relief  they 
need. 

I  should,  of  course,  not  reach  this  result 
if  I  thought  I  was  departing  from  anything 
that  has  actually  been  decided  by  the  court, 
but  I  do  not  feel  bound  merely  because  the 
court  In  an  uncontested  case  has  failed  to 
consider  an  objection  to  procedure.  Under 
the  clrcunistnnros  the  writ  should  be  dis- 
missed, but  without  costs. 

In  view  of  the  Stephany  Case  It  was  prop- 
er to  apply  for  the  writ,  and  the. only  way 
open  for  finnl  review  of  the  question  was  to 
allow  the  writ,  and  liave  judgment  .entered 
thereon. 
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OASS  et  al.  t.  SANGER. 
(Sopzune  Coart  of  New  Jersey.   Feb.  23,  1900.) 

IiA.irDLOBD  AND  TENANT  ({  109*)  —  lETJUSZn 

TO  Go-TzNART— Evidence. 

The  plaintiffs  were  tenants  of  a  store  on  the 
Crotind  floor  of  a  bailding.  The  defendants  were 
tenants  of  the  third  floor  of  the  bnlldine.  The 
plaintiffs  on  Saturday  evening  locked  their  store 
with  its  contents  in  good  condition.  On  Mon- 
day momins,  npon  opening  the  store,  water  was 
found  trickling  from  the  (wiling  above  upon  their 
stock.  An  examination  disclosed  water  coming 
from  the  third  floor  over  the  second  floor,  and 
ap<m  the  third  floor  for  a  distance  of  16  feet 
around  a  water  sink  was  sawdust,  damp  and 
covered  with  water.  The  ceiling  of  the  third 
floor  was  not  wet.  The  water  was  not  mnning 
from  the  faucet  at  the  alok.  Sel4  that,  in  or- 
der to  apply  the  rule  of  res  tpsa  loquitur,  the 
burden  rested  upon  the  plaintiffs  to  show  that 
the  damage  did  not  result  in  any  other  way  than 
from  the  faucet  or  the  fixtures  within  the  de- 
fendant's control. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Dec  Dig.  |  160.*] 

(Syllabna  by  th«  Gonrt) 

Appeal  from  District  Coart  of  Jersey  Olty. 

Action  by  John  J.  Cass  and  others  against 
Eleanor  Sanger,  admlnlBtratrlx  of  Max  E. 
.  Sanger,  deceased.  Judgment  for  plalntifTs, 
and  defendant  appeals.  Reversed. 

A^ed  NoTonber  t^m,  1008,  before  GAR- 
BISON,  PARKER,  and  VOOBHEES,  JJ. 

HcElwan  &  UcBwan,  tm  appellant.  Ben- 
jamin J.  Darling,  tm  appdleea. 

TOORHEES,  J.  It  appears  by  the  state 
of  the  case  that  the  plalntlflb  were  the  ten- 
ants and  occupante  of  a  store,  No.  62  Cort- 
landt  street  in  the  of  New  York,  com- 
prising the  croDDd  floor  of  the  building,  and 
that  the  third  floor  of  the  building  was  oc> 
cupted  by  the  defaidanf s  Intestate  as  ten- 
ant The  Interrenlng  or  second  floor  was 
occupied  by  me  Brady.  On  the  evening  of 
Saturday,  February  28,  1007,  the  plalnttfib 
left  their  store  locked  with  Its  contoits  In 
good  condltioiL  On  the  following  Monday 
morning  npon  opening  the  store  plaintiffs 
found  watw  trickling  trtm  the  celling  above 
on  their  books  (th^  were  book  merchants) 
on  the  shelTes  in  the  nortlwast  comer  of  the 
stx^  An  exanUnatlon  of  the  building  and 
of  the  second  floor  dlsdosed  water  coming 
from  the  third  floor,  that  of  the  defendant's 
Intestate.  Sawdust  was  found  on  this  floor 
for  a  distance  of  16  feet  around  the  sink, 
which  stood  in  the  northwest  comer.  The 
sawdust  was  damp  and  covered  with  water. 
The  celling  of  the  third  floor  was  not  wet 
and  the  fourth  floor  showed  no  water  there. 
The  sink  in  defoidanfs  apartments  was  an 
ordinary  kitchen  sink  with  a  strainer  over 
the  waste  pipe  and  stood  at  a  higher  level 
than  the  floor.  When  examined  on  Monday 
morning  immediately  after  plaintiffs^  arrival 
at  the  store  the  water  was  not  running  oat 
of  the  fancet  at  the  sink.    The  suit  was 


brought  for  the  recovery  of  damages  foi 
injury  done  to  bwfia,  etc.  A  motl«i  wat 
made  to  nonsuit,  and  also  to  direct  a  verdict 
for  the  defendant  The  court  lefuaed  and 
found  a  Judgment  of  |22S  in  faw  of  the 
plaintiffs. 

The  trial  court  grounded  bis  dedalon  upon 
the  doctrine  of  res  ipsa  loquitur.  Ihe  evi- 
dence of  the  plalntlfOi  wait  oily  to  the  ex- 
tent of  showing  that  the  watw  came  turn 
above  the  second  floor.  The  teatlmaiy  did 
not  conclusively  show  whether  it  had  oome 
from  a  supply  pipe  or  from  a  faucet  As 
Sanger  was  a  t^iant,  it  Is  not  to  be  preeamed 
that  he  controlled  the  supply  pipes,  but  ml; 
the  faucet  and  its  nmnectlon  within  his 
apartments.  The  tencet  wbm  examined  was 
not  turned  on.  No  water  was  running  troa 
It,  and  the  flxtnre  and  connections  seemed  to 
be  In  good  repair.  In  order  to  ai^ly  tbt 
rale  of  res  Ipsa  loqaltur  the  burden  rested  up- 
on the  plaintiffs  to  Show  that  the  damage  did 
not  result  In  any  othw  way  than  frcHn  tbe 
faucet  or  the  flxtures  within  the  defttidanfs 
control.  Because  the  defondant  had  not 
shown  that  the  damage  resulted  from  some 
other  cause  than  the  faucet,  the  court  errone- 
ously applied  the  doctrine.  The  plaintiffs, 
if  they  had  goue  further  and  excluded  the 
Idea  that  the  defect  was  In  the  supply  pipe 
by  showing  that  no  water  was  flowing  from 
it,  and  that  It  bad  not  been  repaired  since 
the  Saturday  preceding,  then  the  doctrine 
might  have  been  Invoked.  It  Is  a  substan- 
tial right  of  tbe  defendant  to  have  the  plain- 
tiff bear  this  burden.  Bien  v.  Unger,  64  N. 
J.  Law,  606,  46  Atl.  603.  Until  a  plaintiff  has 
presented  all  the  testimony  reasonably  with- 
in his  power,  be  can  derive  no  benefit  from 
this  doctrine.  Bahr  v.  Lombard.  53  N.  J. 
Law,  240,  21  Atl.  100,  23  Atl.  167.  Where 
negligence  is  alleged,  and  the  proofs  of  it 
are  circumstantial  and  not  direct,  the  evi- 
dence must  be  such  as  to  exclude  all  theories 
of  accounting  for  the  accideat  which  would 
be  inconsistent  with  the  defendant's  negli- 
gence. Sabarban  Elec.  Co.  v.  Nugent,  6S 
N.  J.  Law,  668,  &i  Atl.  1060,  32  L,  R.  A.  700. 
And  where  the  plaintiff's  evidence  is  equally 
consistent  with  the  absence  as  with  the  ex- 
istence of  n^ligence,  a  nonsuit  Is  proper. 
Hununer  v.  Lehigh  Valley,  67  Atl.  1061. 

The  ju^iment  will  be  revised. 


JOERG  V.  PUBLIC  SERVICE  BY.  CO. 

(Supreme  Coart  of  New  Jersey.   Feb.  23,  1000.) 

Appeai<  and  Ebbob  (§  1008*)— Review— Ques- 
tions OF  Fact. 

Plaintiff,  driving  his  aatomobile  and  about 
to  cross  a  street  car  track,  observed  a  trolley 
cnr  150  feet  away  and  moving  at  slow  speed. 
He  was  himself  about  20  feet  from  the  track  at 
the  time,  and  judging  that  he  would  have  suffi- 
cient time  to  cross  in  front  of  the  car,  and  that 
the  latter  would,  if  necessary,  check  its  speed  to 
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enable  Um  to  do  «>,  he  undertook  to  cross,  aod 
waa  atm(A  by  the  car,  which  had  increased  its 
speed  meanwhile.  Held,  that  the  question  of 
cpntribatoiy  negligence  on  the  part  of  the  plain- 
tiff waa  one  of  (act,  which,  having  been  settled 
by  a  district  court  Judge,  sitting  without  a  jury, 
in  his  favor,  was  not  the  subject  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^TO^^Gent  Dig.  fi  38e&-3M>9;  Dea  Dig.  { 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  William  A.  Joerg  against  the 
Public  Service  Railway  Company.  Judgment 
for  plaintiff.   Defendant  appeals.  Affirmed. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKBR,  and  VOORHEES,  JJ. 

Edwards  &  Smith,  for  appellant  John 
Hilton,  for  appellee. 

PARKBR,  J.  The  appellee,  plelnticr  be- 
low, recovered  a  Judgment  for  damages  done 
to  his  automobile  by  reason  of  a  collision 
with  a  trolly  car  of  defoidant  The  car  in 
questioD  had  Just  turned  the  comer  from 
Sip  avenue  into  Bergen  avenue  in  Jersey 
City,  and,  having  made  t  stop  immediately 
after  the  turn,  was  gathering  speed,  going 
In  a'southwly  direction.  naiDtlff*B  antomo- 
blle  was  moving  eastwardly  through  Newklrk 
street,  one  block  south  of  Sip  avenue  and 
parallel  with  it  At  the  trial  the  defendant 
moved  for  a  nonsuit  and  for  Judgment  In 
Its  favor,  on  the  ground  that  no  negligence 
of  Its  emplttyte  bad  been  shown,  and  also 
upon  the  ground  of  contributory  negligence 
of  the  plalntUE.  These  motlrais  were  denied, 
and  the  court  tfttlng  without  a  Jury,  found 
in  favor  of  the  plahitlff,  and  from  that  deci- 
sion this  appeal  la  taken. 

Tbe  first  ground  la  not  urged  In  tbli  court 
and  therefore  need  not  be  dlscossed.  We 
may  say,  however,  tbat  we  have  examined 
tbe  evldoice  In  the  case  and  are  fully  satis- 
fled  with  tbe  determination  of  the  district 
conrt  tbat  there  was  negligence  in  Ibe  opera- 
tion of  tbe  trolly  car.  The  appellant  now  re- 
lies solely  upon  tbe  claim  that  there  was  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff. 

The  evidence  shows  tbat  there  were  two 
tracks  in  Bergen  avenue  at  tbla  point,  and 
tbat  the  car  whldi  struck  the  plaintiff's  auto- 
mobile was  on  the  westerly  or  nearer  track. 
Tbere  was  also  anottter  car  moving  north- 
ward on  tbe  further  track.  Tbe  testimony 
on  tbe  part  of  tbe  plaintiff  was:  That  he 
was  going  slowly  and  cautiously  throng 
Xetriclrk  street  in  an  easterly  direction,  be- 
ing aware  of  tbe  car  tracks  In  Bergen  ave- 
nue, and  was  sounding  bis  bom;  that  on 
reaching  a  point  at  <a  about  the  comer  of 
Bergen  avenue  where  he  could  see  In  both 
directions,  he  observed  a  car  moving  north- 
ward on  tbe  further  track,  and  also  the  car 
wblch  strack  him  on  the  nearer  track,  ap- 
parenfly  Just  galbering  speed  from  a  stop 


whltih  the  testimony  shows  it  had  made,  and 
being  tben  about  150  feet  away.  The  north- 
bound car  was  only  about  2S  feet  away,  but 
stopped  to  let  plaintiff  go  by.  and  be  being 
then  about  20  feet  i^m  the  car  tnu^,  and 
the  colliding  car  being  150  feet  away  and 
not  going  very  fast  the  plaintiff  testified 
tbat  he  "figured  on"  getting  across  In  safety, 
and  on  the  car  in  question  stewing,  as  the 
otber  one  bad  done,  instead  of  which  it  in- 
creased its  speed,  colliding  wilb  the  automo- 
bile when  Its  front  wheels  were  on  tbe  fur- 
ther track,  striking  It  back  of  the  front 
wheels  and  pushing  I't.around  upon  tbe  track. 
Mr.  Lynch,  who  was  riding  In  the  plalnturs 
automobile,  testified  that  the  speed  of  the 
car,  when  first  seen,  was  about  8  miles  an 
hour,  and  that  it  was  15  miles  an  hour  when 
it  struck  the  automobile.  This  testimony 
was  contradicted,  but  the  court  was  Justified 
in  finding  the  facts  In  accordance  therewith. 

Taking  these  as  tbe  facts,  the  case  seems 
to  us  to  fall  within  the  principle  of  such  cas- 
es as  Woodland  v.  Nortb  Jersey  Street 
Railway  Company,  66  N.  J.  Law,  455,  49  Atl. 
479 ;  Nortb  Jersey  Street  Railway  Company 
v.  Schwartz,  66  N.  J.  Law,  437,  49  Atl.  683 ; 
Conrad  v.  Elizabeth,  etc..  Railway  Company. 
70  N.  J.  Law,  676,  58  Atl.  876 ;  Consolidated 
Traction  Company  v.  Lambertson,  59  N.  J. 
Law,  297,  36  Atl.  110;  Vrooman  v.  North 
Jersey  Street  Railway,  70  N.  J.  Law,  818,  59 
AtL  459, — in  all  of  which  cases  the  driver 
of  a  vehicle  about  to  cross  the  tracks  was 
held  to  be  entitled,  on  seeing  an  approaching 
car,  whether  at  high  or  low  speed,  to  as- 
sume that  It  was  equipped  with  controlling 
appliances  and  a  prudent  motorman  who 
would  respect  his  right  to  cross  first  by  vir- 
tue of  first  reaching  the  point  of  crossing; 
and  if  on  that  assumption  a  Jury  might  find 
from  the  evidence  that  it  is  apparently  safe 
for  him  to  cross,  the  car  being  sufficiently 
distant  to  be  che<^ed  or  stopped  before 
reacblng  blm.  the  question  of  contributory 
negligence  Is  for  tbe  Jury.  In  the  present 
case  a  Jury  might  have  found  still  more 
favorably  to  tbe  plaintiff,  viz.,  that  If  the 
car  bad  simply  maintained  tbe  qpeed  It  was 
under  at  tbe  time  of  plalntlfrs  observation 
and  determination  to  cross,  he  would  have 
crossed  In  safety,  and  tbat  tbe  accident  was 
due  to  Increased  speed  afterward  acquired 
by  tbe  car.  The  principle  of  Earle  t.  Con- 
sol.  Trac.  Oa,  04  N.  3.  Law,  678.  46  Atl.  618. 
Is  not  applicable  because  on  the  case  most 
favorable  to  plaintiff  nothtog  appeared  to  in- 
dicate tbat  the  motorman  did  not  intend  to 
respect  plaintiff's  right  to  cross  first  Thwe 
was  no  error  therefore  In  refusing  to  non- 
suit because  of  contributory  negligence.  With 
the  case  as  finally  submitted  tbe  Judge  of  the 
district  court  was  discharging  tbe  functions 
of  Jury  as  well  as  of  Judge,  and  his  subse- 
quent determination  of  tbe  same  questUms  In 
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favor  of  the  plaintiff  on  the  conflicting  evi- 
dence of  the  parties  InTolved  a  finding  of 
fact  entirely  within  bis  province  and  whldi 
Is  not  before  as  on  this  appeal. 
The  jodgmrait  will  be  affirmed. 


FRANCOIS  V.  HANFF. 
(Supreme  Court  of  New  Jersey.   Feb.  23,  1900.) 

1.  Highways  (fi  l&l*)  —  RohjiWat  Hoses- 
Li  ability  OF  OWNEB. 

The  unexplained  presmce  on  a  public  high- 
way of  a  team  of  runaway  hoEses  hameased  to  a 
waxon,  unattended  by  the  owner  or  other  per- 
son, raises  a  presumption  of  negligence  on  the 
part  of  the  owner,  and,  if  they  collide  with  an- 
other vehicle  on  the  street'  because  they  were 
not  nnder  proper  control,  the  owner  will  be  lia- 
ble for  damages  resulting  therefrom. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  SI  46S,  472;  Dec  Dig.  | 

2.  KokoU  V.  Brobm  &  Buhl  Lumber  Co. 
(N.  J.  Sup.)  71  Atl.  120,  followed. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Hoboken. 

Action  by  Alexander  Francois  against  Max 
Banff.  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

Argued  November  term,  1908,  before  GAR- 
RISON. PARKER,  and  VOORHEES.  JJ. 

Charles  H.  Bnrtls  and  Henry  Singer,  for 
appellant  James  O.  Agnew,  for  appellee. 

PARKER.  J.  This  appeal  brings  op  the 
judgment  In  faror  of  the  appellee,  plaintiff 
below.  In  the  district  court  of  Hoboken  for 
damages  to  plaintiff's  horse  and  wagon  and 
harness  by  reason  of  a  collision  with  a 
horse  and  wagon  claimed  to  have  belonged 
to  the  defendant.  The  evidence  In  the  case 
showed  that  plaintiff's  horse  and  wagon  were 
standing  in  the  street  alongside  the  curb 
when  they  were  run  Into  by  another  horse 
and  wagon;  the  latter  horse  running  away, 
and  there  being  no  driver  at  all  In  tbe  wag- 
on or  anywhere  in  sight. 

Tbe  first  point  urged  before  us  la  that  the 
court  below  should  have  nonsuited  on  the 
ground  that  there  was  no  proof  of  any  neg- 
ligence on  the  part  of  the  defendant.  The 
defendant  was  sworn  and  testified  that  he 
owned  the  horse  and  wagon,  and  that  the 
facta  proven  In  this  case  with  reference  to 
the  runaway  horse  and  wagon  raise  a  pre- 
sumption of  negligence  has  l>eon  very  re- 
cently decided  by  this  court  in  tbe  case  of 
Kokoll  r.  Brobm  &  Buhl  Lumiier  Co.  (N.  J. 
Sup.)  71  Atl.  120,  with  the  finding  and  rea- 
soning of  which  we  entirely  agree. 

We  think,  also,  that  this  reasoning  also 
disposes  of  the  appellant's  second  point,  that 
there  was  no  proof  that  the  defendant's 
horse  "was  of  a  vicious  disposition,  and  that 
tbe  defendant  had  knowledge  of  its  vicious 
propensity.  Such  proof  is  not  necessary  In  a 
case  of  this  kind,  for  a  horse  does  not  have 


to  be  vldons  In  order  to  nm  away,  but  may 
be  merely  nervous  and  timid;  or  the  borw 
may  be  neither  nervous  nor  timid,  and  yet  be 
frightened  by  some  canse  against  which  doe 
care  on  the  part  of  tbe  owner  should  have 
guarded.  No  proot  of  a  vicious  propendt; 
therefore  was  called  for. 
The  judgment  will  be  afflrmed. 


GUDE  V,  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  New  Jersey.   Feb.  23,  19004 

CABBIEBS    a  185*)— CONHECTIHO  CABBI£B»- 

InjURT  TO  Fbbioht. 

The  last  of  a  line  of  connecting  carriers  is 
presumed,  in  the  absence  of  proof  to  the  contn- 
ry,  to  have  received  freight  in  tbe  same  condi- 
tion in  which  it  was  delivered  to  the  initial  car- 
rier, and,  if  It  aniears  to  have  been  shipped  is 
good  order,  and  is  in  a  damaged  condition  wb«i 
the  last  carrier  offers  to  deliver  it,  a  presamr- 
tion  arises  that  tbe  injury  resulted  from  iht 
negligence  of  tbe  last  earner;  but  U  there  b* 
no  proof  that  the  freight  was  in  any  other  cob- 
dftioD  when  It  was  delivered  to  either  of  the  pre- 
ceding carriers  than  as  found  in  tbe  hands  of 
the  Inst  carrier,  the  presumption  of  nesligecce 
on  the  part  of  the  final  carrier  does  not  arise, 
for  there  must  be  some  proof  of  a  change  is 
condition  of  the  frei^t  between  shlpmoit  and 
delivery,  to  warrant  Uie  presnnq>ti<Hi  that  a 
different  condition  Kdsls  becanae  of  Diligence 
of  the  carrier. 

[Ed.  Note.— For  other  cases,  se«  Carrien, 
Cent.  Dig.  S  841;  Dec  Dig.  S  185.*] 

(SyllahuB  by  the  Court) 

Appeal  from  District  Court  of  Newait 
Action  by  Arthur  J.  Gude  against  the 
I*ennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  November  term,  1908.  before  REED, 
BERGEN,  and  MINTURN,  JJ. 

Vredenbnrgh,  Wall  &  Carey,  for  apptilanL 
W.  EL  Andrews,  Jr.,  for  appellee. 

BERGEN,  J.  The  plaintiff  recovered  a 
judgment  against  defendant  for  damages  to 
goods  shipped  to  him  from  Brighton.  Ohio, 
and  received  by  the  defendant  company  Ht 
Newark,  N.  J.,  in  a  damaged  condition.  Td 
support  his  case  the  plaintiff  Introduced  in 
evidence  a  freight  receipt  for  transportation 
charges,  which  was  made  out  and  deiiverM 
by  tbe  defendant  company  In  Newark,  X.  J., 
the  destination  of  the  shipment.  The  receipt 
pui-ported  to  be  in  the  name  of  "Union  Line," 
but  Immediately  under  these  words  there 
was  printed,  "Pennsylvania  Railroad  Com- 
pany,— ^Pennsylvania  Company."  It  waa 
signed  by  the  agent  of  defendant  and,  amoi^ 
other  things,  recited  that  the  goods  wore 
shipped  by  the  Union  line  from  Dayton. 
Ohio,  and  that  the  original  point  of  shipment 
was  Brighton,  Ohio.  The  plaintiff  proved 
the  receipt  of  the  goods  by  the  defendant 
company  In  Newark,  and  that  they  were 
then  damaged;  but  there  was  no  proof  of  its 
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coadltion  wbea  delivered  In  Ohio  for  tram- 
portatlon.  The  defendant  moved  for  a  non- 
suit, npon  the  ground  that  the  declaration 
charged  that  the  goods  were  shipped  over 
the  defendant's  road  from  Cincinnati,  and 
there  was  no  proof  that  they  came  Into  the 
hands  of  the  defendant  company,  or  were 
delivered  to  It  In  good  condition.  The 
freight  receipt  was  made  out  by  the  duly  au- 
thorized agent  of  the  defendant  company, 
and  its  truth  Is  not  disputed.  If  the  receipt 
for  freight  does  not  warrant  the  inference 
that  the  "Union  Line"  was  managed  and 
controlled  by  the  defendant  from  Brighton, 
Ohio,  then  there  was  no  proof  that  the  goods 
vv'ere  originally  received  by  the  defendant 
as  the  initial  carrier;  but  It  Is  admitted  that 
during  some  part  of  the  route  the  goods 
came  into  the  bauds  of  the  defendant,  and 
that  It  was  the  last  of  the  connecting  car- 
riers. We  do  not  think  the  receipt  is  evi- 
dence that  the  defendant  was  the  Initial  car- 
rier, for  It  states  that  the  original  point  of 
shipment  was  Brighton,  and  that  it  was 
shipped  from  Dayton,  Ohio,  over  "C.  H.  D.," 
Tvliich  the  case  shows  stands  for  the  CMca- 
go,  Hamilton  &  Dayton  Railroad,  by  the 
Union  Line.  The  utmost  that  can  be  Infer- 
red from  the  receipt  Is  that  the  defendant  re- 
ceived the  frelj^t  from  another  carrier  at 
Dayt(m,  Ohio,  whlcb  bad  brongtat  It  from 
Brighton. 

The  rule  undoubtedly  Is  that  the  last  of  a 
line  of  connecting  carriers  Is  presumed.  In 
tbe  absence  of  proof  to  the  contrary,  to  have 
received  freight  In  the  same  condition  In 
-which  it  was  delivered  to  the  initial  carrier, 
and  if  It  appears  to  have  been  shipped  in 
good  order,  and  Is  in  a  damaged  condition 
Ti'hcn  the  last  carrier  oflTers  to  deliver  it,  a 
presumption  arises  that  the  injury  resulted 
from  the  negligence  of  the  last  carrier;  but 
if  there  be  no  proof  that  the  freight  was  In 
any  other  condition  when  It  was  delivered 
to  eUtber  of  the  preceding  carriers  tlian  as 
found  in  the  hands  of  the  last  carrier,  the 
presumption  of  negligence  on  tbe  part  of  the 
final  carrier  does  not  arise.  In  the  present 
case  there  was  no  waybill  or  receipt  for  de- 
livery by  the  shipper  showing  the  condition 
of  the  goods  when  delivered  to  the  initial 
carrier,  as  Is  usually  the  case.  If  there  had 
been,  and  It  stated  that  tbe  freight  was  re- 
ceived in  good  order,  It,  if  offered  as  evi- 
dence, would  have  been  prima  facie  proof 
of  its  contents,  and,  until  rebutted,  wtilch  it 
may  be  (Ellis  v.  Williard,  9  N.  T.  [5  Seld.] 
620),  the  presumption  would  be  that  the 
goods  were  delivered  by  the  shipper  to  tbe 
initial  carrier  In  good  order,  and  that  they 
were  In  that  condition  when  delivered  to  tbe 
successive  carriers;  but  a  presumption  must 
rest  upon  some  proven  or  admitted  fact  or 
facts,  and  without  It  appears  that  the  goods 
were  not  In  a  damaged  condition  when  the 
shipper  delivered  them  to  the  first  carrier. 


there  Is  nothing  upon  which  to  rest  a  pre- 
sumption that  they  were  not  damaged  when 
delivered  by  the  shipper.  There  is  no  reason 
why  goods  may  not  be  shipped  although 
damaged,  and  without  proof  to  the  contrary 
the  presumption  that  they  were,  when  shlpf 
ped.  In  tbe  condition  found  at  their  destina- 
tion, is  at  least  as  strong  as  that  they  were 
not  The  condition  In  which  they  were  deliv- 
cred  for  shipment  Is  within  tbe  knowledge 
of  the  shipper,  and,  proof  of  it  readily  ob- 
tainable, which  would  not  ho  the  situation  if 
the  damage  happened  while  passing  from 
one  to  another  of  Intermediary  carriers,  and 
because  of  the  difficulty  of  showing  by 
which  of  them  the  damage  was  done,  the 
rule  was  adopted  that  goods  delivered  to  one 
carrier  in  good  order  are  presumed  to  have 
come  to  each  snccessive  carrier  in  like  «m- 
dltion. 

As  there  was  no  proof  in  this  case  that 
the  goods  were,  -when  shipped,  otherwise 
than  as  they  were  at  the  end  of  tbe  Journey, 
there  can  be  no  presumption  that  the  last 
carrier  received  them  In  any  other  or  dif- 
ferent condition,  and  for  this  reason  tbe 
Judgment  should  be  reversed. 


SHIELDS  V.  STERHAT. 

(Supreme  Court  of  New  Jersey.  Feb.  23,  19O90 

Bbokebs  (S  43*)—CouPENSATioif— Right  to. 

The  plaiDtiS,  a  real  estate  agent,  without  a 
written  agreement  that  the  seller  would  pay 
commisslona  if  the  agent  procured  a  purchaser 
for  real  estate,  called  the  attention  of  a  person 
who  subseguently  purchased  to  the  property  and 
induced  him  to  consider  the  matter,  and  be  pur- 
chased the  property  from  the  vendor  without 
further  action  on  the  part  of  tbe  agent  who  ren- 
dered no  further  service  in  the  matter.  After 
he  tiad  seen  the  purchaser  and  called  his  atten- 
tion to  the  proi>erty,  the  a^ent  obtained  from 
the  vendor  a  written  promise  to  pay  conunb- 
siona  if  ha  brought  about  a  sale.  Held  that,  as 
no  service  was  rendered  by  the  agent  after  the 
written  agreement  was  executed,  the  written 
contract  was  nothing  more  than  a  subsegaent 
promise  to  pay  tor  services  already  rendiered, 
and,  having  no  consideration  to  support  it,  falls 
within  the  rule  laid  down  in  Stout  v.  Humph- 
rey, C9  N.  J.  Law,  436,  ^  Atl.  281. 

[EM.  Note.— For  other  cases,  see  Broken,  Dec. 
Dig.  !  43.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  at  Newark. 

Actum  by  Frank  L.  Shields  against  Joseph 
Sterrat.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Argued  November  term,  190S,  before 
REED,  BERGEN,  and  MINTURN,  JJ. 

Joseph  A.  Oonnolly,  for  appellant.  Frank 
A.  Boettner,  for  appellee. 

BERGEN,  J.  This  action  Is  based  upon  a 
written  contract  dated  May  25,  1908,  which 
reads  as  follows:  "I,  Joseph  Sterrat,  of  tbe 
township  of  Nutley,  N.  J.,  agree  to  give  to 
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F.  I*  Shields  the  enm  of  tour  hundred  dol- 
lan,  (9400.)  provided  the  sale  of  a  ten  (10) 
acre  farm  located  west  and  north  of  the  At- 
water  Bealty  Company,  ia  made  bj  J.  E. 
Finger  or  F.  U  Shlelc^  at  agreed  price  of 
fifty-four  hundred  dollars  ($5400.)  Joseph 
SterraL"  It  appears  from  the  state  of  the 
case  sent  up  by  the  trial  court  that  on  May 
24th,  which  was  Sunday,  the  plaintiff  was  au- 
thorized orally  by  the  defendant  to  secure  a 
purchaser  for  the  lands  described  In  the  con- 
tract, and  that  on  the  same  day  he  called 
upon  the  president  of  the  realty  company, 
and  offered  the  land  to  him ;  that  the  presi- 
dent of  the  proposed  purchaser  promised  to 
consider  the  mattw  and  let  the  plaintiff  know 
whether  or  not  the  company  would  buy  by 
the  following  Tuesday ;  that  on  Monday,  Hay 
25th,  the  plaintiff  tel^jtboned  to  the  defend- 
ant that  he  desired  a  written  contract;  that 
this  contract  was  written  and  signed  by  the 
defendant  and  mailed  to  the  lAalntlff  fifay 
26th;  that  without  further  communication 
with  the  plaintiff  Mr.  Atwater,  tiie  president 
of  the  realty  conqiany,  wait  to  the  dtfoid- 
ant  on  May  26, 1908,  and  pundiased  the  pn^ 
erty.  There  was  a  motion  for  a  nonsuit  and 
also  tor  a  finding  In  faTor  of  the  defendant 
Both  motions  were  refused,  and  there  was 
a  judgment  for  the  plaintiff,  which  the  de- 
fendant seeks  to  revwse  1^  this  appeal. 

Two  reasons  were  urged  by  the  appellant, 
the  defendant  bdow,  upon  the  argument  of 
ttils  appeal:  First,  that  the  judge  upon  the 
trial  admitted  the  contract  In  erldence.  al- 
tbon^  the  execution  thereof  by  the  defend- 
ant was  not  proraL  It  is  sufficient  to  say  on 
this  point  that  there  was  no  subscribing  wit- 
ness, and,  the  paper  being  shown  to  Mr.  Ster- 
rat,  ha  admitted  that  he  wrote  and  signed 
the  contract  and  then  mailed  It  to  the  plain- 
tiff. The  second  objection  urged  Is  that 
ttiere  should  have  been  a  nonsuit  because 
the  contract  was  nude  after  the  services  had 
been  rendered.  It  appears  that  at  the  time 
the  plaintiff  called  upon  Mr.  Atwater  there 
was  no  written  contract  or  agreement  be- 
tween the  plaintiff  and  the  defendant  for 
conqioisation  or  commissions  upon  the  sale 
of  tills  real  estate,  and  that  the  agreement 
was  made  by  the  purchaser  with  the  owner 
without  again  seeing  the  plaintiff,  so  that 
whatever  the  plaintiff  did  towards  bringing 
about  this  sale  was  done  on  Sunday,  and 
before  there  was  any  written  ctmtract  for 
commissions  as  required  by  law,  and  if  the 
plaintiff  Is  entitled  to  recover  anything  It  is 
because  on  the  24th  day  of  May,  before  the 
contract  uptm  which  he  relies  had  been  ex- 
ecuted, he  had  called  the  attention  at  a  pur- 
chaser to  the  property,  who  did  afterwards 
purchase  It,  so  that  this  contract  was  a  sul>- 
sequent  promise  to  pay  for  services  already 
rendered,  and  falls  within  the  ruling  In 
Stoat  T.  Humphry,  69  N.  J.  Law,  486, 
60  AfiL  281.    It  con  make  no  difference 


whether  the  snbeeqoent  promise  to  pay  Is  in 
writing  or  oral,  it  there  was  no  conslderatlOD 
for  the  agreemmt.  It  therefore  follows  that 
the  plaintiff  was  not  entitled  to  recbv^,  and 
that  the  nonsuit  should  have  been  allowed. 

For  this  reason,  the  jodgmoit  below  is 
reversed. 


PINE  V.  SUPBEME  CIRCLE  BROTHEK- 
HCK)D  OF  THE  UNION. 
(Supreme  Court  of  New  Jersey.   Feb.  23,  190%) 

INBUKANOB  (|  815*)  —  BENEflT  SOGIKTT  —  AC- 
TION TO  BeCOVER  BBMEFrrS— DECX.UtATI0jr. 

A  count  of  plaintiff's  declaratioa  seta  ont 
that  one  Pine  was  a  beneficial  member  of  the  de- 
fendant society,  and  as  such  was  a  member 
the  death  benefit  fund  of  the  sodety ;  that  the 
plaintiff  is  the  sole  beneficiary  (tf  Pine;  that 
Pine  is  dead ;  and  that  the  plaintiff  as  sole  beo- 
eficiaiT  is  entitled  to  the  oeatfa  benefit  fond. 

Heid,  tliat  the  count  is  bad  on  demuim  in 
ftUiing  to  state  what  class  of  persona  Is  legally 
entitled  to  the  death  benefits  of  decrased  dkbi- 
bers,  and  that  the  plaintiff  comes  within  that 
class,  and  is  the  sole  member  of  the  class,  and 
therefore  the  sole  t>enefidary. 

[Ed.  Note.— For  other  cases,  see  Insoianoe, 
Dec.  Dig.  S  815.*] 

(Syllabus  by  the  Court.) 

Action  by  Amy  H.  Pine  against  the  Su- 
preme Circle  Brotherhood  of  tlie  Uniim. 
Demurrer  to  declaration  sustained. 

Argued  November  term,  1008,  before  GUM- 
MERE,  a  J.,  and  SWAXZE  and  TRENCH- 
ABD.  JJ. 

Hlgbee  ft  Coulomb,  for  plaintiff.  John  P. 
Hamed,  for  defendant. 

TBENOHARD,  J.  This  Is  a  demnrrCT  to 
a  dedaratlon.  As  amended  by  consent  at  the 
argument,  it  applies  only  to  the  first  count 

niat  count  which  was  also  by  consent 
amended  at  tiie  orgaraent  aeta  ont  that  one 
John  F.  D.  Pine  In  the  year  1886  waa  a  bene- 
ficial member  of  the  defendant  society,  and 
as  sudi  was  a  member  of  the  death  benefit 
fund  of  the  society;  that  Pine,  being  such 
a  member,  disappeared  at  Cardiff  In  the 
kingdom  of  England  on  the  Wth  day  of  8^ 
tember,  1885,  and  has  never  been  beard  ai 
since  that  thne  by  the  plaintiff  or  any  one 
else;  fliat  Pine  has  r»nained  b^ond  the  sea 
and  has  absented  himself  from  this  state  and 
from  the  place  of  his  last  residence  for  more 
than  seven  years  snccesslvely ;  that  the  idain- 
tlff  for  and  In  bdialf  of  Fine  since  the  year 
188B  has  kept  and  performed  all  tte  terms, 
conditions,  and  acts  iriilch  he  would  have 
kept  maintained,  and  performed ;  that  she  i% 
the  sole  beneficiary  of  Pine;  that  Pine,  by 
reasini  of  his  slwraiee  from  the  state  for  more 
than  seven  years,  and  not  being  beard  of  dur- 
ing that  time,  is  presumed  to  be,  and  Is,  dead ; 
and  that  b^ng  dead,  the  plaintiff  as  sole 
beneficiary  la  entitled  to  a  death  benefit  fund 
amounting  to  ^000. 

The  only  ground  ot  demurrer  necessary  to 
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CQDBlder  l8  the  tblrd.  which  Is  that  the 
count  "does  not  show  any  daty  or  obligation 
by  the  defendant  to  the  plaintiff."  We  thtot 
the  count  falls  to  disclose  a  cause  of  action. 
The  statement  that  the  plaintiff  is  the  sole 
benefldary  of  the  deceased  member  Is  a 
mere  condnslon.  A  statute  of  this  state  (P. 
Ij.  1898,  p.  425.  I  9)  provides  that  It  shaU  be 
lawful  for  such  benerolent  assodatloDS  to 
contract  with  tbelr  members  to  pay  death 
beieflts  according  to  the  rules  or  by-laws 
adopted  by  Bach  associations,  and  to  seree 
to  pay  the  same  to  the  bnsband,  wife,  father, 
mother,  son.  daughter,  brother,  sister,  or  le- 
gal representatlTe  of  such  member  after  his 
or  her  death.  '£b»  declaration,  therefore, 
should  state  what  class  of  persons  is  legally 
entitled  to  the  death  benefits  of  a  deceased 
member  elttier  by  virtue  of  the  laws  of  this 
state  or  the  niles  and  I^-laws  cf  tiie  oigan- 
IsaUon  or  by  both,  and  should  also  show  that 
tbe  plaintiff  cmnes  within  that  class,  and  Is 
tlie  sole  member  of  that  class,  and  tba>efore 
the  boHb  baieflclaz7<  This  the  count  of  tbe 
declaration  does  not  do.  and  tat  that  reason 
iB  bad  on  demurrer. 

The  def«idant  Is  oiUtled  to  Judgment  on 
the  demurrer. 

MARA  et  al.  t.  MAYOR,  ETC.,  OF  CITT  OP 

BATONNE  (17  cases). 
{Supreme  Court  of  New  Jersey.   Feb.  23,  1900.) 

Statutbs  (§S  94,  120*)— Suppleme:?tal  Aop- 
Tttle— Special  ob  Locai,  Aots—Rbquu- 

TIDN  OF  MUNIOIPAZ,  AfTAIBS. 

The  act  of  AprU  10^  1908  (P.  L.  p.  266),  is 
constttutioDal. 

[E!d.  Note. — For  other  cases,  see  Statutes. 
Cent.  Die.  H  108.  125,  12B.  168-172;  Dec.  Dig. 
f<!  M.  120*1 

(Byllabos  by  the  Court) 

Mandamus  by  Hugh  H;  Mara  and  by  16 
others  against  the  Mayor  and  Board  of  Goun- 
dlmen  of  the  City  of  B^cmne;  Peremptory 
writs  granted. 

Argued  November  term,  1908,  before  GUM- 
MERE,  a  J.,  and  SWATZE  and  TRENCH- 
ASD,  JJ. 

Daniel  J.  Murray  and  Thomas  F.  Noonan, 
for  relators.  Elmer  W.  Denanast,  for  de- 
fendants. 

SWATZE,  J.  In  this  case  an  alternative 
writ  of  mandamus  Issued  to  compel  the  de> 
fendants  to  oxder  a  special  election  to  deter- 
mine upon  the  retention  or  r«jecti(n  of  vot- 
ing machines  pursuant  to  the  act  of  April 
10.  1908  (P.  U  p.  266).  The  defendants,  by 
their  retiun,  seek  to  ]T»tlfy  tbelr  refusal  to 
order  Uie  qpedal  Section  upon  the  ground 
that  tbe  statute  is  Illegal,  void,  and  In  vio- 
lation of  the  Constitution  for  two  reasons: 
CL)  Because  the  title  of  the  act  does  not  ex- 
press Its  purpose  and  object ;  (2)  because  the 
act  Is  of  a  private,  special,  and  local  char- 
acter, and  purports  to  apply  only  to  elec- 


tion predncts  or  districts  within  a  munid- 
paUty. 

TbB  first  reason  rests  uptm  the  fact  that 
the  act  of  UOS  Is  entitled  "A  supplement  to 
an  ac^  entitled  *An  act  to  mwide  tor  the 
purchase  of  voting  maehinas,  and  to  regulate 
the  use  of  the  same  at  elections,  approved 
April  28.  1906.* "  The  point  Insisted  qpon  Is 
that  the  act  Is  not  a  sui^lement.  but  <dther 
an  amendmeit  or  a  repealer  of  the  act  of 
April  28.  1905  (P.  L.  Ik  88^.  We  see  no 
force  In  this  argomoit  By  the  act  of  1906 
tbe  Secretary  of  Steto  was  empowered  to 
determine  In  what  election  districts  voting 
madUnes  should  be  used.  Tbo  effect  of  tbe 
act  of  1908  Is  to  give  the  voters  of  any  Sec- 
tion district  tbe  right  to  review  his  action. 
It  is  a  supplemoit  or  addltltm  to  the  sdieme 
of  ttke  oric^nal  act.  and  the  title,  as  a  whole, 
evinces  an  intent  to  legislate  upm  the  use  of 
voting  machines. 

The  objection  that  the  act  la  a  private,  lo* 
cal,  or  special  act  is  equally  futUe.  The  oon- 
stltuttonal  prohibition  i^ealed  to  se^s  to 
be  the  one  directed  against  private,  local,  or 
special  acta  affecting  the  internal  affairs  of 
municipalities.  Tbe  method  of  conducting 
elections  is  a  matter  of  general  stete  con- 
cern, and  it  has  always  been  a  matter  of 
state  relation.  We  see  no  reason  to  hold, 
nor  are  we  pointed  to  any  authority  which 
requires  us  to  decide,  that  an  act  regulat- 
ing the  machinery  of  elections  baa  to  do  with 
the  Internal  affairs  of  a  municipality.  More- 
over, the  act  is  neither  private,  local,  nor 
special.  It  provides  a  general  scheme  by 
which  any  district  in  which  the  Secretary  of 
State  has  placed  a  voting  machine  may  de- 
termine for  Itself  whether  It  will  retain  the 
same  or  not  It  applies  to  every  district  In 
the  state  which  is  similarly  situated ;  that 
Is,  to  every  district  In  which  a  voting  ma- 
chine has  been  placed.  So  far  from  tending 
to  produce  diversity  its  tendency  would  be 
to  produce  uniformity  by  bringing  the  meth- 
od of  voting  in  districts  where  a  voting  ma- 
chine bad  been  placed  Into  harmony  with 
the  method  of  voting  In  other  districts. 

The  return  falls  to  present  any  reason 
why  a  mandamus  should  not  issue.  Let  a 
peremptory  writ  be  issued  In  this  case,  and 
in  the  16  other  cases  that  are  in  the  same 
situation. 


BLANOHARD  v.  NEWARK  JOINT  DIS- 
TRICT COUNCIL  OF  UNITED  BROTH- 
ERHOOD OF  CARPENTERS  ft  JOINERS 
OF  AMERICA  et  aL 

(Supreme  Court  of  New  Jersey.  Feb.  23,  1900.> 

Tbads  Unions  (t  4*)— Rights  and  Liabili- 
ties 09  Mekbbbs— Inteb  Se. 

Plaintiff  was  a  member  of  a  trade  union, 
from  which  lie  was  suspended  and  a  fine  im- 
posed of  1100  by  a  local  conndl  of  the  oinnlza- 
tlon.   He  lefased  to  pay  the  fine,  and  ue  de- 
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fendants,  membera  of  the  local  council,  there- 
uiK>&  induced  his  emplofera  to  dischanre  him, 
to  recover  damages  for  which  plaintiff  broaght 
anit  asainBt  them.  Daring  the  pendency  of  this 
snlt  Plaintiff  appealed  from  the  order  suspending 
&nd  fining  him  to  the  national  association  of 
the  order,  by  which  tribnnal  the  order  was  re- 
voked and  plaintiff  restored  to  bis  membership. 
Held,  that  the  talciDg  of  the  appeal  from  the 
order  did  not  amount  to  a  waiver  by  the  plain- 
tiff of  his  right  to  damages  resulting  from  the 
illeni  acts  of  the  defendants  in  procuring  his 
diaSuuge  iwun  employment. 

[Bd.  Note.— Fbr  other  caau,  see  Txada  Un- 
ions, Gent  Dig.  I  3 ;  Dec.  Dig.  I  4.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Conrt  of  Newark. 

Action  by  Elmer  E.  Blaochard  against  the 
Newark  Joint  District  Conndl  of  the  United 
Brotherhood  of  Carpenters  and  Joiners  of 
America  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Argued  NOTonber  term.  1908,  before  REED. 
BBBOBN,  and  MINTURN,  JJ. 

Beecher  &  Baylor,  for  appellants.  Newton 
P.  Klnsey,  tor  appellee^ 

BEBQEN,  J.  The  plaintiff  wss  a  member 
of  the  Newank  District  Conncil  of  the  United 
Brotlierhood  of  Carpenters  and  Joiners  of 
America.  While  working  for  V.  X  Hedden  & 
Sous,  he  was  discharged,  becanae,  as  allied, 
the  defendants  threatened  to  prevent  all  mem- 
bers of  the  order  from  working  for  hU  em- 
ployers nnless  he  was  dismissed.  This  snlt 
was  brougfht  for  damages  arising  from  such 
dlschai^e,  and  resulted  in  a  verdict  for  plain- 
tiff, to  review  whldi  this  appeal  was  taken. 

The  case  shows  that  plaintiff  was  suspend- 
ed as  a  member  of  the  order,  and  fined  f  100 
by  the  district  council,  which  plaintiff  refused 
to  pay,  claiming  that  the  fine  was  not  Impos- 
ed according  to  the  laws  of  the  order,  where- 
upon the  defendants  notified  V.  J.  Hedden  ft 
Sons  that,  unless  they  discharged  plaintiff, 
All  the  members  of  the  order  would  refuse  to 
work  for  the  firm,  and  to  avoid  the  loss  of 
such  labor,  and  for  no  other  reason  Hedden 
&  Sons,  discharged  the  plaintiff.  Subsequent- 
ly plaintiff  paid  the  fine  and  appealed  to  a 
superior  tribunal  in  the  order,  and  was  allow- 
ed to  resume  work.  On  his  appeal  plaintiff 
was  sustained,  r^nstated  In  the  order,  and 
the  district  council  required  to  refund  the  fine 
illegally  exacted,  ^e  case  discloses  that 
plaintiff  was  Illegally  required  to  pay  flOO, 
and  upon  refusal  deprived  of  employment  by 
the  acts  of  the  defendants.  This  creates  a 
right  of  action  under  Brennan  v.  Hatters, 
73  N,  J.  Law,  729,  65  Atl.  165,  0  L.  R.  A. 
(N.  S.)  254,  118  Am.  St  Rep.  727. 

The  appellants,  the  defendants  below,  urg- 
ed several  points  in  sui^rt  of  their  appeal. 

First  That  the  conduct  of  the  defendants 
In  Inducing  the  dlscbai^  of  the  plaintiff  by 
Hedden  ft  Sons  was  within  their  legal  rights. 
The  argument  on  this  point  Is  that  Hedden  ft 
Sons  had  no  contract  with  plaintiff,  and  there- 


fore might  dlsdiarge  htm  without  canse. 
This  does  not  meet  the  point,  which  !s  that 
plaintiff  was  deprived  of  employment  because 
of  unlawful  threata  made  to  Heddoi  ft  Sons, 
which  Infiuenced  them  to  discharge  him,  and 
that  this  would  not  have  happened  except  for 
defendants*  conduct 

Second.  Tliat  defendants  did  not  request 
the  discharge  of  plaintiff.  On  this  point  It  Is 
sufficient  to  say  that  what  tbsT*  did  amounted 
to  such  a  request,  and  was  aoonnpanled  with 
a  threat  if  not  complied  with. 

Third.  That  the  conrt  was  without  Juris- 
diction to  retain  the  case  when  motion  for 
nonsuit  was  made,  because  tiie  i^alntiff  had 
tak^  an  appeal  from  the  order  of  suspension 
and  the  Inq^osltlon  of  the  flne^  Ciom  which  It 
Is  a^ed  lie  had  sutmiitted  to  the  Juriadlfr 
tlon  of  the  order.  Taking  an  appeal  ftom 
an  order  relating  to  the  discipline  at  such  an 
assodatlon  does  not  amount  to  a  waiver  ot 
dami^ies  resulting  txom  the  ill^;al  act  of  the 
defendants  In  procuring  the  discharge  of  the 
plaintiff  in  order  to  enforce  the  act  appealed 
from. 

Fourth.  That  there  was  wror  In  admitting 
in  evidence  a  printed  cxxg^  of  the  trade  rules 
of  the  order.  The  secretary  of  the  associa- 
tion had  beoi  subpoenaed  to  prodnce  the  min- 
utes showli^c  the  by-laws  of  tlie  assodatlon. 
This  he  did  not  do,  but  prodnoed  a  printed 
book  which  he  said  was  a  copy  ot  the  by-laws 
printed  by  Uie  defendants  for  the  use  of  Its 
members.  Whether  competent  or  not  Its  ad- 
mission did  not  harm  defendants,  because  the 
lUegalltr  of  the  proceedings  suspending  and 
Imposing  the  fine  which  the  by-laws  were  of- 
fered to  prove  had  been  decided  in  plalntlfTs 
fiivor  by  a  proper  tribunal,  and  the  plaintiff 
r^natated  in  the  order  and  the  fine  returned 
to  him. 

.  Fifth.  That  the  nwsult  should  have  beat 
granted  because  of  failure  to  offer  in  evidence 
the  constitution  of  the  national  organisation. 
This  was  not  relevant  to  tlie  issue  being  tried. 

Sixth.  That  two  letters  were  improperly 
admitted.  One  of  these  letters  was  writt«i 
by  the  president  of  the  national  association, 
and  the  other  by  the  general  secretary  of  the 
association,  each  containing  a  notI(»  to  the 
district  council  of  the  disposition  made  of 
plaintiff's  appeal.  Th^  were  produced  by 
the  defendants  on  notice,  and  were  competent 

The  r^alnlng  points  relate  to  admlsrion 
of  testimony,  which  we  do  not  find  to  be  erro- 
neous. 

The  judgm»t  below  Is  affirmed. 


ATLANTIC  CITY  ft  S.  R  CO.  v.  VENTMOB 
CITY. 

(Supreme  Court  of  New  Jersey.  Feb.  23.  IMft) 
Licenses  (S  32*)— Wnwf  Patabiia— Mukki- 

PAL  OROINANCE. 

Under  a  municipal  ordinance  approved  on 
Jane  8,  IOCS,  rcquinng  payment  of  certain  h'- 
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cense  fees  on  or  before  June  1st  of  each  jear, 
such  fees  are  not  enforceable  until  Jane  l.  1009l 
thoogh  the  ordinance  prescribed  that  it  should 
b«  operatiTO  'Urn  and  after  June  1,  190&" 

[Ed.  Note^For  other  cases,  aeo  UoenHS, 
Cent.  Die.  f  66;  Dec.  Dis.  |  32.*] 

(SyllaboB  hj  the  Court) 

Certiorari  by  the  Atlantic  City  &  Shore 
Railroad  Company  to  review  a  coDTlction  for 
Tlolatlon  of  an  ordinance  of  Ventnor  City 
requiring  a  license  fee  of  $S0  a  year  for 
every  car  carrying  passengers  wltbin  the 
city  limits.   Conviction  set  aside. 

Argued  November  term,  1908,  befwe  QAR- 
BI80N,  PARKER,  and  V00RHBE8,  JJ. 

caareoce  L.  Cole^  for  prosecutor. 

PABKEB«  J.  T^tnor  Caty  In  June.  lOOS, 
enacted  an  wdlnaiice  requiring  a  license 
fee  of  960  per  year  for  every  electric  car 
carrying  paasengerB  within  the  dty  limits; 
providing  for  the  poeting  of  such  license  In 
each  car,  and  imposing  a  penalty  oC  $50  on 
any  person  or  corporation  operating  any  car 
vlthont  license^  or  fiiillng  to  post  the  li- 
cense If  obtained.  On  complaint  of  operat- 
ing a  cox  without  license,  prosecator  was  ad- 
Jndged  gnllty  and  fined,  and  brings  this  writ 
of  certiorari  to  review  the  conviction. 

Section  1  ot  the  ordinance  reads  a»  fol- 
lows: 

**8ectl(m  t.  Be  It  ndalned  by  the  common 
conncU  of  Ventnor  City,  that  on  and  after 
June  1. 1S06,  any  person,  persona  or  corpora- 
tion operating  or  running  electric  cars  for 
the  carrying  of  passengers  within  ttie  limits 
of  Yentnor  Caty.  shall  pay  annually  on  or 
before  June  1st,  of  each  and  every  year  a 
license  fee  of  $00  for  every  car  operated  or 
running  within  the  limits  of  Yentnor  City." 

The  ordinance  was  passed  on  Jane  S,  1008. 
and  approved  on  June  8,  1908.  It  could  not 
be  retroactive^  although  It  purports  so  to  be. 
Gonstmlng  It  jwospectlvely.  It  Is  evident  that 
the  license  feea  are  payable  on  or  before 
June  1, 1000,  and  annually  thereafter.  Hence 
no  license  fee  was  collectible  from  the  pros- 
ecutors at  the  time  of  the  complaint  Fw 
tblii  reason  the  cfmvlctlon  will  be  set  asld& 
"We  have  not  found  It  necessary  to  discuss 
the  other  reasons  filed. 
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ANDREWS  V.  OUATAQUIL  A  Q.  RY.  GO. 
et  al.  (Court  of  Errors  and  Appeals  of  New 
Jersey.  Jane  26,  1906.)  Appeal  from  Court  of 
Chancery.  BUI  or  Arthur  L.  Andrews  against 
the  Qnayaqnll  &  Qninto  Railway  Company  and 
others.  From  an  order  of  the  Court  of  Chan- 
cery (69  N.  J.  Eq.  211.  60  Atl.  568),  overruling 
a  plea  to  the  cross-bill,  plaintiff  appeals.  Af- 
flrmed  Edwin  B.  Williamson,  for  appelant 
Charles  t*.  Gorbiii,  for  respondents. 


PER  CURIAM.  The  order  appealed  from  is 
afflrmed,  for  the  reasons  stated  m  the  <^dnion 
delivwed  in  the  Court  of  Chancery  by  Ylce 
Chancellor  Stevens. 


BARCLAY  V.  CHARLES  ROOMS  PARME- 
LE  CO.  (Oonrt  of  Errors  and  Appeals  of  New 
Jersey.  Jan.  2,  1907.)  Appeal  from  Court  ot 
Chancery.  Action  by  William  F.  Barclay 
against  Charles  Roome  Panuele  Company. 
I^m  a  decree  of  the  Conrt  of  Chancery  (70  N. 
J.  Eq.  218,  61  Atl.  715),  defendant  appeals.  Af- 
firmed. Guild,  Lum  &  TamblfQ  and  Arthur 
A.  Micbell,  for  appellant  Conlt,  Howell  & 
Smith  and  Henry  W.  Goodrich,  for  respondent. 

PER  CURIAM.  The  decree  of  the  Court  of 
Chancery  is  affirmed,  tot  the  zeasoni  given  by 
Ylce  Chancellor  Bmery  in  the  conrt  below. 


BOARD  or  CHOSEN  FREEHOLDERS  OF 
HUDSON  COUNTY  v.  KAISER.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Nov.  16. 
1908.)  Error  to  Supreme  Conrt  Action  by 
the  Board  of  Chosen  Freeholders  of  the  County 
of  Hudson  against  John  C  Kaiser.  From  a 
judgment  (69  Atl.  25)  orermllng  demurrer  to 
the  declaration,  defendant  brings  error.  Af- 
firmed. Marshall  Yan  Winkle  and  QUbert  Col- 
lins, for  i^otlff  In  error.  Jolin  Qriffln,  for  de* 
f  radant  m  error. 

PEa  CURIAM.  The  judgment  in  this  case 
is  affirmed,  for  the  reasons  given  in  the  opinion 
ot  the  Chief  Justice.  The  opinion  cited  the 
case  of  Virtue  v.  Freeholders  of  Essex,  67  N. 
J.  Law.  1S9.  60  AU.  36a  We  have  not  consid- 
ered that  csM,  and  express  no  opinion  thereon. 


CAMPBELL  V.  PERTH  AMBOY  SHIP- 
BUILDING &  ENGINEERING  CO.  et  al. 
(Court  of  Elrrors  and  Appeals  of  New  Jersey. 
Nov.  19,  1906.)  Appeal  from  Court  of  Chan- 
cery. Suit  by  Edward  S.  Campbell,  receiver  of 
the  Middlesex  County  Banlc,  against  the  Perth 
Amboy  Shipbuilding  &  Engineering  Company 
and  others.  From  a  decree  for  complainant 
(70  N.  J.  Eq-  40,  62  AU.  319).  defendants,  a^- 

Eeal.    Afflrmed.  Adrian  Lyon,  for  appellants, 
rindabury,  Depne  &  Faulks,  for  respondent. 
PER  CURIAM.  The  decree  appealed  from  is 
afflrmed,  for  the  reasons  stated  in  the  opinion 
filed  in  the  Conrt  of  Chancery  by  Ylce  Chan- 
cellor Pitney. 


DALEY  V.  80MERS  LUMBER  CO.  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Dec.  12,  1906.)  Appeal  from  Court  of  Chan- 
cery. Suit  by  Thomas  W.  Daley  against  the 
Somers  Lumber  Company  and  others.  From 
a  decree  of  the  Conrt  of  Chancery  for  defend- 
ants (70  N.  J.  Eq.  343,  61  Atl.  730),  complain- 
ant appealed.  Affirmed.  Charles  G.  Babcock 
and  William  Clevenger,  for  appellant  Thomp- 
aoD  &  Cole,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
Is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion filed  Id  the  Conrt  of  Chancoy  by  Vice 
ChaneellOT  Orey. 


DIXON  V.  DIXON.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Nov.  19,  1906.)  Ap- 
peal from  Court  of  Chancery.  Action  by  Wil- 
liam H.  Dixon  against  Josepheoe  T.  Dixon. 
Judgment  for  defendant  (66  AtL  697),  and 
plaintiff  appeals.  Affirmed. 

PER  CURIAM.  The  decree  appealed  from 
will  be  afflrmed,  for  the  reasons  net  forth  In  the 
opinion  filed  in  the  Conrt  of  Chancery  by  Vice 
Cniancellor  Stevens. 
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DORBMnS  et  a!,  t.  MAYOR.  ETa,  OF 
CITX  OF  PATERSON.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  July  13,  1906.)  Ap- 
peal from  Coort  of  Chancery.  Action  by  Hen- 
ry W.  Doremas  and  others  against  the  Mayor 
and  Aldermen  of  the  City  of  Paterson.  From 
an  order  for  complainants,  advised  by  Vice 
Chancellor  Stevens  (70  N.  J.  Eq.  206,  62  Atl. 
3),  defendants  appeal.  Affirmed.  Edmund  O. 
Stalter  and  Oeorge  S.  Hilton,  for  appellants. 
Lindabury,  Depne  &  Faulka,  for  respondents. 

FEB  CURIAM.  Tbe  order  appealed  from  is 
affirmed,  for  the  reasons  set  out  in  the  opinion 
delivered  in  the  Court  of  Chancery  by  Vice 
Chancellor  Btevens. 


EUREKA  FIRE  HOSE  CO.  t.  EUREKA 
RUBBER  MFC  CO.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  Nov.  19,  1906.)  Appeal 
from  Court  of  Chancery.  Action  by  the  Eure- 
ka Fire  Hose  Company  against  the  Eureka 
Rubber  Manufacturing  Company.  From  a  de- 
cree for  complainant  (69  N.  J.  Eq.  169,  60  AU. 
561),  advised  by  Vice  Chancellor  Emery,  de- 
fendant appeal!.  Affirmed.  John  V.  B.  Wicoff, 
for  appelant.  Croose  ft  Perkins,  tor  respond- 
ent 

PER  CURIAM.  The  decree  appealed  from  is 
affirmed,  for  the  reasons  stated  in  the  opinion 
filed  in  the  Court  of  Chancery  by  Vice  Cban- 
cellOT  EmetT. 


HANOVER  TP.,  In  MORRIS  COUNTY,  t, 
CAMP  MEETING  ASS'N  OF  NEWARK  CON- 
FERENCE. (Court  of  Errors  and  Appeals  of 
New  Jersey.  Nov.  17, 1908.)  Error  to  Supremo 
Court.  Certiorari  by  the  Township  of  Hanover, 
in  the  County  of  Morris,  against  the  Gampmeet- 
Ing  Association  of  the  Newark  Conference,  to 
review  a  judgment  of  the  State  Board  of  Equal- 
ization. Judgment  was  reversed  (68  Atl.  753), 
and  said  association  brinra  error.  Affirmed. 
Pierre  F.  Cook  and  W.  W.  Cutler,  for  plaintiff 
in  error.  Vreelaod,  King,  Wilson  &  Lindabury, 
for  defendant  in  error. 

PER  CURIAM.  The  judgment  nnder  review 
herein  will  be  affirmed,  for  the  reasons  express- 
ed in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  Court. 


HARBISON  T.  CAMDEN  &  S.  RY.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  17,  1906.)  Error  to  Supreme  Court.  Ac- 
tion by  William  S.  Harbison  against  the  Cam- 
den &  Suburban  Railway  Company.  From  a 
judgment  of  Uie  Supreme  Court,  affirming  a 
judgment  for  defendant  (74  N.  J.  Law,  252,  65 
Atl.  86^.  plaintiff  brings  error.  Affirmed. 
Francis  D.  Weaver,  for  plaintiff  In  error.  Lew- 
is Starr,  for  defendant  In  error. 

PER  CURIAM.  For  the  reasons  expressed 
In  the  opinion  of  Chief  Justice  Gummere  in  the 
Supreme  Court,  tbe  judgment  under  review  liere- 
in  will  be  affirmed. 


In  re  HTNES'  WILL.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Dec.  12,  1906.)  Ap- 
peal from  Prerogative  Court.  Proceedings  for 
tbe  probate  of  the  will  of  Mary  Hynes.  From 
a  decree  of  tlie  Prerogative  Court  (69  N.  J.  Eq. 
485,  60  Atl.  951),  affirming  an  order  of  the  or- 
phans' court  diHmlssIng  an  aroeal  from  a  de- 
cree admitting  the  will  to  probate,  Roger  Ryan 
appealed.  Affirmed.  James  A.  Gordon,  for  ai>- 
pellant.    Harvey  F.  Carr,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from  Is 
affirmed,  for  the  reasons  set  forth  In  ^be  opin- 
ion filed  in  the  Prerogativs  Court  Vice  Ordi- 
nary Bergen. 


LEONARD  et  aL  t.  BOSCH  et  aL  (Court 
of  Errors  and  Appeala  ot  Mew  Jecser*  Mot. 
17,  100&)  AMieaj  fnun  Court  of  ChancerT. 
Bill  by  John  Leonard  and  others,  copartners, 
against  Charles  Bosch  and  others.  There  was 
a  decree  of  the  Chancery  Court  for  complain- 
ants (64  AU.  1001,  68  AtL  G6),  and  defendanu 
appeal.  Affirmed.  Ralph  W.  B.  Donges  and 
1%onias  R.  French,  tor  appellants.  Robert  H. 
McCarter,  Atty.  Gen.,  for  respondents. 

PER  CUBIAM.  The  decree  under  COTlew 
will  be  afflnned.  with  costs,  for  the  reuona  set 
fwth  In  the  opinions  of  Vice  Chancellor  Bmery. 


LONG  BRANCH  COMMISSION  t.  TIN- 
TERN  MANOR  WATER  CO.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Feb.  2, 1907.) 
Appeal  from  Court  of  Chancery.  Suit  by  tbe 
Long  Branch  Commission  against  the  Tintem 
Manor  Water  Company.  From  a  decree  of  the 
Court  of  Chancery  (70  N.  J.  Eq.  71,  62  AtL 
474)  for  defendant,  plaintiff  appeals.  Affirmed. 
Clarence  G.  Vannote  and  Robo^  H.  McCarter, 
At^.  Gen.,  for  appellauL 

PER  CURIAM.  The  decree  appealed  from 
in  this  case  is  affirmed,  for  the  reasMW  stated 
in  the  opinion  filed  In  the  Court  <tf  Ghancerj 
by  A'ice  Chancellor  Pitney. 


McKBNNA  T.  CORCORAN  et  aL  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Nor.  13. 
1006.)  Appeal  from  Court  of  Chancery.  Suit 
by  Thomas  P.  McSenna  against  Richard  F. 
Corcoran  and  others.  From  a  decree  in  the 
Court  of  Chancery  (70  N.  J.  Eq.  627,  61  Atl. 
1020)  for  complainant,  defendants  appeal.  Af- 
firmed. Charles  J.  Roe,  for  appellants.  Collins 
&  Corbio,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  set  forth  in  the 
opinion  filed  in  the  Court  of  Chancery  Vice 
Chancellor  Garrison. 


MAXWELL  et  al.  t.  LBICHTMAN.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  Jan.  7, 
1009.)  Appeal  from  Court  of  Chancery.  Suit 
h^  Charles  H.  Maxwell  and  others  against 
Charles  J.  Leichtman.  From  an  order,  dtfand- 
ant  appeals.  Affirmed,  l^ompson  8c  Colo,  for 
appellant.   Harry  Wootton,  tor  respondents. 

PER  CURIAM.  Ttiis  is  an  appeal  from  an 
order  allowing  to  the  complainants  In  an  in- 
terpleader suit  their  costs  and  a  connsd  fee  of 
$50.  to  be  paid  out  of  the  fund  deposited  by  the 
complainants  in  court.  No  sufficient  reason  be- 
ing shown  why  this  allowance  should  not  be 
made,  the  order  nnda  review  will  be  afflrmed, 
with  costs. 


MIDDLETON  v.  CARTER  (two  cases). 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.)  Appeal  from  Prerogative  Court- 
Accounting  by  Melbourne  F.  Middleton,  as  ad- 
ministrator of  William  L.  Carter.  William  D. 
Carter,  substituted  administrator,  filed  excep- 
tions. From  decrees  of  the  Prerogative  Court 
(GS  Atl.  763,  76o).  affirming  orders  of  the  or- 
phans' court  sustaining  the  exceptions,  Mid- 
dleton appeals.  Affirmed.  T.  J.  Middleton  and 
J.  J.  Crandall,  for  appellant  Lewis  Starr  and 
Allen  S.  Morgan,  for  respondent 

PER  CURIAM.  The  decrees  that  are  under 
review  in  these  cases  will  be  affirmed,  for  the 
reasons  expressed  In  the  opinions  of  Magj^  0p> 
dinary. 


MILLVILLE  IMP.  CO.  v.  PITMAN,  OLASS- 
BORO  &  CLAYTON  GAS  OO.  et  aL  (Court 
<a  Errors  and  Appeala  of  New  Jen^.  Nov. 


Digitized  by  Google 


N.J.) 


UBMOBANDUM  DECISIONS. 


1135 


17, 1908.)  Error  to  Soprema  Court  Certiorari 
hj-  the  HiilTiUe  ImproTement  Gonwaiur  against 
the  Pitman,  Olaasboro  &  ClaTton  Qaa  Oompan; 
and  others,  to  review  an  ordinance.  There  was 
a  judsment  of  the  Snpreme  Court  affirming  the 
ordinance  (67  Atl.  1005),  and  relator  brines  er- 
ror. Affirmed.  Lonia  H.  lUlIer  and  Gasiill  & 
GaskiU,  for  plaintiff  in  error.  French  &  Bidi- 
arda,  (or  defendants  in  error. 

PER  CURIAM.  The  judgment  under  rCTiew 
herein  will  be  affirmed,  for  the  reasons  express- 
ed In  the  opinion  delivered  hr  Mr.  Justice 
Swayse  In  the  Supreme  Court 


MORRIS  &  £.  R.  Co.  et  aL  r.  MAYOR,  ETC., 
OF  JERSEY  CITY.  (Court  of  Errors  and  Ap- 
peals of  New  Jerser-  June  20,  1904.)  Appeal 
from  Court  of  Chancery.  Rill  by  the  Morns  & 
Essex  Railroad  Company  and  others  against 
the  Mayor  and  Aldermen  of  Jersey  Cits.  From 
a  decree  of  the  C^ncery  Conrt  (63  N.  J.  Ba- 
45,  51  AtL  887)  for  complainants,  defendants 
appeal.  Affirmed.  George  L.  Record,  Corp. 
Counsel,  and  Allan  L.  McDermott  (Robert  Ca- 
rey, Corp.  Atty.,  on  the  brief),  for  appellants. 
Bedle,  Edwards  &  lliompson,  for  respondents. 

PER  CURIAM.  Decree  affirmed,  by  the 
following  TOte:  For  affirmance:  The  CHIEF 
JUSTICE  and  FORT,  HENDRICKSON,  PIT- 
NEY, VROOM,  GREEN,  and  GRAY,  JJ.  For 
reversal:  DIXON,  GARRISON,  and  VRE- 
DENBURGH.  JJ. 


NICKLAS  T.  PARKER  et  aL  (Court  of  Er- 
rors and  Appeals  <tf  New  Jersey.  Jan.  2, 1907.) 
Appeal  from  Conrt  of  Chancery.  Suit  by  Au- 
gust J.  Nicklas,  administrator  of  Ellen  Cun- 
ningham, deceased,  against  Bridget  Parker  and 
others.  From  a  decree  of  the  Court  of  Chau- 
cery  (69  N.  J.  Bq.  748,  61  Ati.  267)  for  com- 
plainant, defendant  Hon<n-a  Finwty  appeals. 
Affirmed.  Carrick  &  Wortendyke,  for  appfl- 
laDt  Collins  &  Corbin,  few  respondent  Nick- 
las.  Elmer  H.  Geran  and  Henry  M.  Stevenson, 
far  respondents  Parker  and  others.  Hartshorne, 
Insley  &  Leake,  for  respondent  Provident  In- 
stitution for  Savings  In  Jersey  City. 

PER  CURIAM.  Affirmed,  on  tiie  opinion  da* 
livered  In  the  court  below. 


PERKINS  et  al.  v.  TRINITY  REALTY  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  23,  1906.)  Appeal  from  Court  of  Chan- 
cery* Aeti<m  by  Qeorge  F.  Perkins  and  others 


against  the  Trinity  Realty  Company.  Judg- 
ment for  plalntUCs  on  tiie  opinion  of  Vice  Chan< 
ceUor  Garrison  (09  N.  J.  723,  61  Atl  167). 
and  defendant  ajipMls.  Amrmed.  Frank  Dn- 
rand,  for  aH>eU>nt  Tennant  ft  HaJght,  for 
respondents. 

PES  CUBIAU.  Hie  decree  appealed  from 
will  be  afflrmod.  for  the  reasons  set  forth  in 
the  opinion  flled  in  the  Conrt  of  Chancery  by 
Vice  GhancaUor  Garrison. 


PHIFB^  Blah  and  Game  Warden,  t.  SNY- 
DER. (Court  of  Errors  and  Appeals  of  New 
Jersey,  Nov.  16,  190S.)  Error  to  Supreme 
Court  Andrew  R.  Snyder  was  convicted  of  a 
violation  of  the  game  law,  and  brings  error 
from  a  judgment  of  the  Supreme  Conrt  (67  Atl. 
934)  affirming  on  certiorari  the  conviction.  Af- 
firmed. Joseph  F.  Smith,  for  plalntifF  In  er- 
ror. Nelson  B.  Gaskill,  AssL  Atty.  Qen.,  tor 
defendant  in  error. 

FEB  CURIAM.  The  Judgment  nnder  rerlew 
herein  will  be  affirmed,  for  the  reasons  express- 
ed in  the  opinion  delivered  by  Mr.  Justice 
Swayxe  in  the  Supreme  Court 


SIMMONS  v.  MAYOR,  ETC.,  OP  CITY  OF 
MILLVILLE.  (Court  of  Errors  and  Appeals 
of  New  Jersey.  Nov.  16,  1908.)  Error  to  Su- 
preme Conrt.'  Suit  by  Thomas  S.  Simmons 
against  the  Mayor,  etc.,  of  the  city  of  MillvIIIe. 
Judgment  for  complunant  in  the  Supreme 
Court  (66  AtL  895),  and  defendant  brin^  error. 
Affirmed.  Louis  H.  Miller,  for  plaintiff  in  er- 
ror. French  Sc  Richards,  for  defendant  in  er- 
ror. 

PER  CURIAM.  The  judgment  under  review 
herein  will  be  affirmed,  for  the  reasons  express* 
ed  in  the  opinion  delivered  by  Mr.  Justice 
Swayse  in  the  Supreme  Conrt 


UHICH  T.  WATTS  et  al.  (Court  of  ErrorjB 
and  Appeals  of  New  Jersey.  Nov.  19,  1006.) 
Appeal  from  Court  of  Chancery.  Suit  by  Louise 
Urldi  against  Tbomas  P.  Watts  and  others. 
From  a  decree  of  the  Court  of  Chancery  for 
defendants  (69  N.  J.  Eq.  604,  68  Atl.  432).  com- 
plainant aroealed.  Affirmed.  Frank  Voigt  and 
Frank  B.  Bradner,  for  appellant.  CAiarles  R. 
Snyder  and  Edmund  Wilson,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  set  forth  In  the 
opinion  filed  In  the  Conrt  of  Chancery  by  Vice 
Chancellor  Emery. 
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ABANDONMENT. 

Of  easement,  see  Easemente,  I  80k 
Of  hlshwBji,  see  BlghwaT*.  I  78i 

ABATEMENT. 

Of  Duisance,  see  Nolsance,  S  19. 

ABATEMENT  AND  REVIVAL 

ReviTal  of  jodgment,  see  Judgment,  |  870. 
Bight  of  action  by  or  agaluit  persoiial  repie- 

sentatlve.  see  Executon  and  Adminlstraton, 

IS  431-lCl. 

ABSENCE 

See  Absentees. 

ABSENTEES. 

I  2.  Petitioner  XeU  to  be  a  nonresident  with- 
in Code  Pub.  Oen.  Laws  1901.  art.  le,  |  123. 
— Hoilaoder  v.  Central  Metal  St  Bnpplj  Oo.  of 
City  of  Baltimore  (Md.)  442. 

S  2.  "Nonresident"  within  Code  Pab.  Oen. 
Laws  190^  art.  16.  f  123,  defined.— Hollander 
V.  G«itrml  Metal  ft  Sapply  Oo.  of  City  of  Balti- 
more (Md.)  442. 

ABUTTING  OWNERS. 

Aneasments  for  enenses  of  pnblic  improve- 
ments, see  Mnnicipal  Oorpomtions,  H  43&- 
61S. 

Compensadon  for  taking  of  or  injury  to  lands 
or  easements  for  public  nse,  see  Bminent  Do- 
main. SS  84-155,  274. 

Liability  for  defects  in  street,  see  MtuUcipal 
Corporations,  g  80S. 

Rights  in  streets  in  cities,  see  Unnldpal  Cor- 
porations. 18  649-706. 

ACCEPTANCE. 

Of  dedication,  see  Dedication,  H  31-45. 
Of  offer  or  proposal,  see  Contracts,  iS  22,  28. 
Of  trust,  see  Truets,  {  38. 

ACCIDENT. 

Cause  of  death,  see  Death,  16-31. 
Ground  for  new  trial,  see  New  Trial,  H  96,  97. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes. 

ACCOMPLICES.  • 

Testimony,  aee  Criminal  Iaw,  H  610,  510^. 

ACCORD  AND  SATISFACTION. 

See  Ownpromlse  and  Settlement;  Novation; 
FaTnwnt;  Release. 

ACCOUNT. 

Aeconntinc  by  execntor  or  administrator,  see 
Execaton  and  Administrators,  S|  493-610. 


ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  gronnd 

of  estoppel,  see  Estoppel,  I  93. 
Operation  and  effect  of  admiasions  ao  OTidoice, 

■ee  ETidenoe,  H  208-m 

m.  OPEBATXOir  AND  EFFECT. 

I  57.  An  attestation  daose  to  a  deed  held 

{)rinia  facie  evidence  that  the  deed  was  de- 
irered  In  New  York.— New  Hareu  Tmat  Oo.  T. 
Camp.  (Omin.)  788. 

ACTION. 

Jurisdiction  of  courts,  see  Courts. 
Laches,  see  Equity,  S  87. 
Limitation  by  statute,  see  Limitation  of  Ao 
tiona. 

Malicious  actions,  see  Malicious  Prosecution. 
Penal  and  qui  tarn  actions,  see  Penaltiee,  6  32. 
Restraining  action  at  law,  see  Injunction,  \  26. 

Actioni  between  partiet  in  particular  rtUttiont, 
See  Master  and  Servant,  If  260-296. 
Co-tenants,  sec  Partition,  8S  17-llL 
Joint  debtors,  see  Contribution. 

Aetiont  by  or  offainet  particular  clofeet  of 
per$om. 

See  Brokers.  8  38;  Carriers,  |{  130H-137,  186. 
187,  314-320.  380-3M;  Corporations,  |  503; 
Execators  and  Adminlstratora,  M  wl'-461; 
Master  and  Servant,  |  329;  Receivers,  |  17S; 
Warehousemen,  (  34. 

Board  of  health,  see  Health,  1  19. 

Connecting  carriers,  see  Carriers,  §§  185.  187. 

Heirs  or  distributees,  see  Descent  and  Distribu- 
tion, S  89. 

Stockholders,  see  Corporations.  |  202. 

Trustees,  see  Trusts.  |S  359-373. 

Particvlar  cause*  or  ground$  of  action. 

See  Assault  and  Battery,  |  24;  Bills  and 
Notes,  j  467 ;  Contribution ;  Death,  »  16- 
101;  Forcible  Entry  and  Detainer,  f  44; 
Fraud,  f  52;  Insurance,  S8  615-669,  807; 
■Libel  and  Slander,  I  94 ;  Malicious  Prosecu- 
tion, 8  72 ;  Money  Received ;  Negligence,  81 
108-136;  Nuisance,  8  72;  Penalties,  i~82; 
Taxation,  88  572-602;  Torts,  K  26-28;  Tres- 
pass ;  Trover  and  ConverafoD,  8|  18-17 ; 
Work  and  Labor. 

Alienation  of  affections,  see  Hnsband  and  Wife, 
8  326. 

Bond  of  executor  or  administrator,  see  Execa- 
tors and  Administrators,  8  637. 

Breach  of  contract,  see  Contract,  {{  3:^-353; 
Sales,  K  416,  421. 

Breach  of  covenant,  see  Covenants,  8  132. 

Breach  of  warranty,  see  Sales,  88  428,  442. 

Compensation  of  broker,  see  Brokers,  88  82,  86. 

Indemnity  contract,  see  Indemnity,  8  15. 

Infringement  cA  trade-mark  or  trade-name,  see 
Trade-Marks  and  Tinde-Names,  88  85,  98. 

Injuries  caused  by  operation  of  railroad,  see 
Kailroads,  88  275,  a46-36L 

Injuries  caused  by  operation  of  street  railroad, 
see  Street  Railroads,  H  112-117. 

Injuries  caused  b;  wrongful  sale  of  inflam- 
mable and  explosive  materials,  see  BxplosiTee, 
8  9. 


For  cases  In  Dee.  Dig.  ft  Amer.  Digs.  1907  to  date  A  Indexes  see  same  topic  A  saotlon  (81  NUUBEB 
nA^72  (1187) 


Digiti2ed  by  Google 


1138 


71  ATLANTIC  RBPOBTBB. 


Injuries  from  colliilon  on  bighvay,  see  High- 
ways, S  184. 

iDjuriee  from  defective  sewen,  nee  Municipal 
CorporatioQS,  |  84G. 

Ii^rieB  from  defects  in  bridge,  see  Bridges,  S 

Inijnries  from  electricity,  see  Electrieltr.  -f  19. 

Injariee  from  fires  cau»Hl  by  operatimi  of  rail- 
road, see  Railroads,  §{  481-486. 

Injaries  from  flowage,  see  Waters  and  Water 
Courses,  {  176. 

Injaries  from  obstruction  in  navigable  stream, 
see  Navigable  Waters,  1  26. 

Injariee  to  guest,  see  Innaeepers,  i  10. 

Injuries  to  passengers,  see  Carriers,  H  814-820. 

Injuries  to  servant,  see  Master  and  Serrant, 
280-290. 

Loss  of  or  injury  to  goods  shipped,  see  Car- 
riers. H  130%-137. 

Negligence  ot  landlord,  see  Landlord  and  Ten- 
ant, S  169. 

Negligent  use  of  highway,  see  Mualcii>Bl  Cor* 

porations,  i  706. 
Price  of  goods,  see  Sales,  M  840-364. 
Becovery  for  support  of  pauper,  see  Panpeia,  | 

62. 

Recovery  of  overcharge  by  carrier,  see  Carriers, 
}  202. 

Becovery  of  price  paid  tor  goods,  see  Sales.  | 

397. 

Recovery  of  price  paid  for  Und.  see  Vendor  and 
Purchaser,  {  837. 

Recovery  of  tax  paid,  see  Taxation,  i  681. 

Services,  see  Work  and  T^hor. 

Statutory  damages  from  violation  of  regula- 
tions  by  carrier,  see  Carriers,  {  19. 

Taking  <»  or  injury  to  property  in  exercise  of 
power  of  eminent  danain,  see  Eminent  Do- 
main, I  274. 

Unfair  competition  in  trade,  see  Trade-Marks 
and  Trade-Names,  M  85,  98. 

Wrongful  ejection  of  passenger,  see  Carriers, 
IS  380-384. 

Wrongful  search  or  seizare,  see  Searches  and 
SeiKores,  S  8. 

Partiettlar  forma  of  aetion. 

See  Action  on  the  Case ;  Assumpsit,  Action  of : 
Ejectment ;  Replevin  ;  Trespass ;  Trover  and 
Conversion. 

.   Pariicular  forma  of  tpecidl  r^tef. 

See  Divorce;  Injnnctlonj  Partition,  88  17- 
111 ;   Quieting  Title ;   Specific  Performance. 

Abatement  of  nuisance,  see  Nuisance,  S  19. 

Alimony,  see  Husband  and  Wife,  {  299. 

Confirmation  of  assessment  for  benefit  from 
public  improvement,  see  Mtmldpal  Corpora- 
tions, 8  500. 

Confirmation  of  tax  title,  see  Taxation,  8  810. 
Determination  of  adveiae  claims  to  real  prop- 
erty, see  Quieting  Title, 
Dissolution  of  corporation,  see  CorporationB,  8| 

614^^19. 

Establishment  and  enfotcemant  of  trust,  see 

Trusts.  K  359-373. 
Establishment  and  protection  of  easements,  see 

Easements,  88  61,  70. 
Establishment  of  boundaries,  see  Boundaries,  S8 

35-^1. 

Establishment  of  will,  see  Wills,  81  263-432. 
FomdoBure  of  mortgage,  see  Mortgages,  88  463- 
497. 

Reformation  of  written  Instmment,  see  Ref- 
ormation of  InetrumeDts. 

Removal  of  cloud  on  title,  see  Qoietlng  Title. 

Separate  maintenance  of  wife,  see  Husband  and 
Wife,  8  299. 

Setting  aside  fraudolent  conveyance,  see  Fraud- 
ulent Conveyances,  88  208,  211. 

Setting  aside  will,  see  Wills,  88  263-432. 

To  redeem  from  mortgage,  see  Mortgages,  8 
616. 

Trial  of  Ux  title,  see  Taxation.  8  SlO. 


Pttrtioutar  proeeedingt  tn  wHont. 

See  Continuance ;  Costs ;  Damages:  Deposi- 
tions; Dismissal  and  Nonsuit;  Evidence; 
Execution;  Judgment;  Jury;  Parties;  Plead- 
ing ;  Reference ;  Trial ;  venue. 

Default,  see  Judgment,  8  101. 

Nousoit,  see  Trial.  |  159. 

Revival  of  judgment,  see  Jnigmmt,  %  870; 

Verdict,  kee  Trial.  H  823-<m 

Particidar  remedies  in  or  incident  io  metionM. 

See  Arrest,  {  16;  Attachment;  Garnishment; 
Injonctlon;  Receivers;  Set-Off  and  Connter- 
Claim;  Tendw. 

Proceedingt  in  ewercite  of  apedal  or  limiUi 
furiadictioni. 
Courts  of  limited  jurisdiction  in  general,  see 

Courts,  88  169-189. 
Criminal  prosecutions,  see  Griminml  Law. 
Suits  in  equity,  see  Equity. 
Suits  in  jnsticei^  eoorts,  see  Jnstioea  at  tbc 
PeMie,  il  e7-13a 

Revieio  of  procetihig*. 
See  Appeal  and  Error;    Certiorari;  Esxp- 
tions,  Bill  of;  New  Trial. 

I.  OBOtnmS  AKD  CONDITIOm  PBE- 
CEDEICT. 

8  7.  If  a  party  to  a  cause  asserte  a  lecal 
right  Id  a  lawful  manner,  the  nratives  for  his 
action  are  immaterial  in  law.— EkgCrs  ▼.  City 
of  Newark  (N.  J.  Sop.)  665. 

8  13.  Breach  of  contract  AeZd  not  gronnd  for 
an  action  for  ne^igence  ^  one  not  a  party 
to  the  contract-^Hone  t.  Presque  lale  Water 

Co.  (Me.)  769. 

n.  KATUBB  AKD  FOBX. 

%  25.  The  term  "dril  actions**  as  used  in  the 
practice  act  inclndes  actions  for  equitable  or  1«- 
gal  relief,  or  both. — Luddington  v.  Merrill 
(Conn.)  504. 

S  27.  Case  for  breach  of  a  duty  arising  oat 
of  an  express  or  Implied  contract  will  lie  con- 
currently with  assampsit. — InliatHtants  of  Mil- 
ford  V.  Bangor  By.  &  Blectric  Co.  O^e.)  T5». 

8  37.  When  prayers  do  not  refer  to  the  plead- 
ings, the  right  to  recover  depends,  not  on  the 
form  of  the  action  nor  the  state  of  the  plrad- 
Ings,  but  solely  on  the  case  made  by  the  proof. 
— a  warts  v.  Gottlieb-Baaemschmidt-Straas 
Brewing  Co.  (Md.)  854. 

m.  JOINDEB,  gPIJTTINQ,  CONSOIA- 
DATIOH,  AND  SEVERANCE. 

8  42.  Plaintiff  cannot  In  one  action  assert  a 
liability  of  the  corporation  lo  one  count,  an  in- 
dependent liability  of  the  individual  directors  in 
another  count,  and  the  liability  of  both  the  cor- 
poration and  the  individual  directors  in  a  third 
count.— Harter  v.  Henry  Bandies  Oo.  VS.  J. 
Sup.)  41. 

nr.  OOMMENOEBfElTT,  PBOBEOOnOir, 
AND  TEBMINATION. 


Prematurity  Of  replevin  action, 

2a 


Replevin.  | 


ACTION  ON  THE  CASE. 

See  Trespass. 

Action  Id  contraet  for  tort  In  general,  aee  Afr' 
tion,  8  27. 

Conformity  of  declaration  to  procesi^  see  V%emA- 

ing.  8  74. 

8  1.  Case  will  lie  for  violation  of  a  duty 
which  a  contract  imposes  in  many  cases  where 
assumpsit  Is  a  concurrait  ranedy. — XnbabitaDts 
of  Miffbrd  v.  Bangor  By*  &  Blectric  Co.  (Me.) 

759. 
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I  1.  Thoni^  assnmpelt  will  nsuallr  He  for 
breach  of  coutract,  yet  case  for  a  breach  of 
the  conuDOD-law  doty  ia  oftener  the  better  rem- 
edy.—lohabitantB  of  MUfoid  T.  BaDgor  B7.  & 
Klectrte  Go.  (Me.)  769. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  eqpity  to  rdleve  bun 
jodgmeDt,  lee  Judgment,  t  408. 

ADJOINING  LANDOWNERS. 

See  Boondarlee. 

Notice  to,  of  application  for  permit  tor  erec- 
tion of  encroachment  on  alley,  see  Mnnldpal 
CorporatlonB,  {  667. 

S  3.  A  railroad  in  conatmctlng  Its  road  caus- 
ing adjoiaing  lands  to  (all  held  liable  In  dam- 
ages to  the  owners.— Pettlt  r.  Jameetown  &  F. 
B.  Co.  (Pa.)  l(»4a 

S  3.  The  right  of  an  owner  to  lateral  support 
is  an  incident  to  the  land  attached  to  and  pass- 
es with  the  soil.— Pettit  t.  Jamestown  &  F.  R. 
Co.  (Fa.)  1048. 

S  6.  A  high  fence,  if  erected  mallcionsly, 
held  a  private  nuisance  within  Rer.  St  19(^  a 
22.  I  6.— Healer     Spauldiug  (Me.)  472. 

I  &  To  constitute  a  fence  a  private  nuisance 
within  Bev.  St.  1903,  c.  22,  S  6.  Jield,  that  it  is 
not  required  that  annoyance  shall  be  the  sole 
purpose  for  Ita  maintenance,  but  it  is  sufficient 
that  it  Is  the  dtKninant  one.— Bealey  t.  Spauld- 
ing  (MeO  472L 

ADJUDICATION. 

Of  courts  in  general,  see  Courts,  Jf  83,  99. 
Operation  and  effect  of  fonaer  adjudication, 
see  Judgment,  H  680-780. 


Insurance, 


ADJUSTMENT. 

Of  loss  witllin  inmranee  policy,  1 
8  587. 

ADMINISTRATION. 

Of  estate  asrigned  for  beneQt  of  creditors,  see 
Assignments  (or  Benefit  of  Creditors,  8  256. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 

Of  trust  property,  see  Trusts,  {{  182-234. 


See  Shipping. 


ADMIRALTY. 


ADMISSIONS. 


As  evidence  In  dvU  actions,  see  Evidence,  |{ 
208-265. 

By  demurrer,  see  Pleading,  {  214. 

By  demurrer  to  plea  in  criminal  prosecution, 
see  Criminal  Law,  $  293. 

By  plea  of  set-off,  see  Set-OS  and  Counter- 
claim, i  56. 

In  pleading,  see  Equity,  |  186. 


See  Food. 


ADULTERATION. 
ADVANCES. 


By  landlord  to  tenant;  see  Landlord  and  Ten- 
ant, H  269,  272. 

ADVERSE  CLAIM. 

To  real  property,  see  Quieting  Title. 


ADVERSE  POSSESSION. 

See  Limitation  of  Aotiom, 

By  co-tenant,  see  Tenancy  in  Cnnmon,  I  IS. 

By  tenant  against  lanfUonl,  see  Landlord  and 

Tenant,  I  66. 
Orants  of  land  held  adversely^  see  Champerty 

and  Maintenanoe,  I  7. 

I.  HATVBB  AVD  BEQVXSITES. 

(A)  ACQUISITION  OF  RIGHTS  BT  PBB- 
SCRIPTION  IN  GENERAL. 

I  12.  In  a  suit  to  enjoin  trespass  on  land,  a 
referee's  findings  construed.— Demeritt  v.  Pat^ 
ker  (Vt)  883. 

(B9  DURATION  AND  CONTINUITY  OP 
POSSESSION. 

{41.  Plaintiff's  adverse  occuitancy  of  cer- 
n  land  in  controversy  added  to  that  of  bis 
grantor  held  insnCBclent  to  establish  title  by  ad- 
verse possession.— Paton  t.  Robinson  (Gtmn.) 
730. 

{  SO.  Plaintiffs  possession  of  certain  real 
estate  in  controversy  held  not  adverse  to  Ihe 
title  of  a  purchaser  of  an  outstanding  interest. 
—Paton  V.  Robinson  (Conn.)  730. 

(F)  HOSTILE  CBARACTER  OF  POSSES- 
SION. 

I  64.  Possession  of  land  under  a  parol  gift 
is  adverse  as  against  the  donor;  and,  if  con- 
tinued for  15  years,  establishes  a  title  as 
agaiuBt  bim  and  all  claiming  under  him.'-^ew 
Haven  Trust  Co.  v.  Camp  (Conn.)  788. 

I  85.  A  void  deed  of  gift  held  relevant,  in  an 
action  involving  the  proceeds  of  land,  to  show 
that  donee  entered  uuder  a  claim  of  title  in  her- 
self, and  uot  in  siibordiuation  to  that  held  by 
the  donor.— New  Haven  Trust  Co.  t.  Camp 
(Conn.)  788. 

g  85.  Evidence  held  admissible  in  an  action 
luvolvins  the  proceeds  of  land,  bought  by  deced- 
ent for  his  daughter,  conveyed  to  her,  and  held 
adversely  by  her.— New  Haven  Trust  Co.  T. 
Camp  (Conn.)  788. 

XL  OPEBATIOH  AMD  EFFECT. 

(B)  TITTiB  OR  RIGHT  ACQUIRED. 

S  106.  It  a  decedent  held  adverse  posse*- 

siou  of  land  for  60  years  under  a  deed,  she  ac- 
quired absolute  title  thereto,  which  passed  to 
her  executors.- New  Haven  Trust  Co.  v.  Camp 
(Conn.)  788. 

ADVERTISEMENT. 

Criminal  responsibility  for  publication  of  ad- 
vertisements for  sale  or  keeping  for  sale  of 
Intoxicating  liquors,  see  Intoxicating  Liquors, 

I  132. 

Power  of  state  to  prohibit  advertising  of  In- 
toxicating liquors  sold  or  kept  for  sale  with- 
out the  state,  see  Commerce,  f  60. 

Publication  of  ordinances,  see  Municipal  Cor- 
porations, I  106. 

AFFIDAVITS. 

See  Depoeitlonfl. 

Particular  praoeedingt  or  purposes. 
See  Attachment,  H  101,  122;   New  Trial,  H 
147.  152. 

Defense  in  penal  action,  see  Penalties,  fi  32. 
Dismissal  of  appeal,  see  Appeal  end  Error,  I 

799. 

KoncoUud<m  In  suit  for  divorce*  see  Divorce,  i 
90 

AFFIRMANCE 

On  appeal,  see  Appeal  and  Error,  f  1135. 
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AGENCr. 

Sm  Principal  and  AgeDt 

AGREEMENT. 

S«e  ContractB. 

ALIENATION. 

Of  affectiona,  see  Husband  and  Wife,  |  326. 
Suspension  of  power  of  alienation  of  property, 
■ea  Perpetuities. 

ALIMONY. 

See  Husband  and  Wife,  (  299. 

ALLEYS. 

Encroaclinunti  on,  see  Mnnldpal  OorporatlouL 
5  667.  ,~  — , 

Municipal  control  u  to  structuna  abuttinf  on, 
sea  Municipal  GMTporatiOQi,  j  687. 

ALMANAC. 

Beadinff  at  trial  to  ascertain  day  at  tiie  week 
on  which  a  day  of  the  month  occurs,  see 

ETidence,  §  61. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Inatmmenti. 

S  24.  A  plat,  otberwiBe  admissible  in  evi- 
dence, held  properly  received  in  evidence,  not* 
withBtandiiur  a  mutilation  thereof.— Adams  v. 
liortaine  Mfg-  Co.  (B.  I.)  iSO. 

ALTERNATIVE  WRIT. 

See  Mandamus,  |  160. 

AMENDMENT. 

in  partieutar  remediet  or  tpeoiol  furUdhttotu. 

See  Parties.  {  95;  Trial,  |S  413,  419. 

On  appeal  in  proceedings  on  disputed  claims 

against  decedent's  estate,  see  Executors  and 

Administrators,  |  256. 
On  appeal  or  writ  of  error,  see  Appeal  and 

Error,  SI  886,  888. 

Of  particular  acta,  inttrumenU,  or  prooeedingt. 
See  Judgment,  gl  806-323.:  Pleading,  If  236- 
250;  Statotes;  I  181. 

Affidavit  in  attacliment,  see  Attachment,  {  122. 
Record  on  appeal  or  writ  of  error,  see  Appeal 
and^  Error,  |S  635-657;    Criminal  Law,  | 

Claim  against  decedent's  estate,  see  Executors 

and  AdminiBtrators,  i  256. 
GonstitutiMi,  aee  Constitutional  Law. 

AMUSEMENTS. 

Use  of  armory  building  for,  see  Militia,  |  17. 

ANNEXATION. 

Of  affidavit  of  noncoUasitm  to  petition  for  di- 
vorce, see  Divorce,  S  00. 

ANIMALS. 

Jurisdiction  of  prosecution  Jbr  cruelty,  see 

Criminal  tiaw,  )  00. 
Bestitution  of  fine  and  costs  on  tcversal  of 

conviction  for  cruelty,  see  Fines,  g  19. 
Use  of  on  highway,  see  Highways,  H  170-177. 

ANNULMENT. 

Of  release,  see  Release,  |  24. 
Of  will,  see  Wills,  SS  263-432. 


ANSWER. 

In  pleading;  see  Egnlty,  |  18B. 

APPEAL  AND  ERROR. 

See  Certiorari;  Exceptions,  BIU  of;  New  Trial 
Appellate  jurisdiction  of  particular  cotuta,  see 

(>>urts,  S  242. 
Costs,  see  Costs,  |  234. 

Beview  ia  portjonlor  oMl  ocftoiia. 
See  Uandamna,  i  187. 

Review  in  ipeoiol  preoee^pa. 
See  Contempt,  |  66. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  {  510. 

Arosal  to  court  from  taxation  of  costs  by  deik. 
see  Cocta.  |  216. 

Condonnation  proceedings,  see  Eminokt  Do- 
main, I  262. 

Election  contests,  see  Elections.  |  305. 

For  removal  of  municipal  officers,  aee  Municipal 
Corporations,  |  169. 

Proceedings  to  procure  licenses,  aee  latoziea- 
ting  Liqnora,  {  75. 

Repttfw  of  criminal  proncutiont. 
Bee  Criminal  Law,  ||  1080-1172;  Homidds, 
K  332,  84a 

Beview  of  proceedinga  of  nonjudicial  o/jtvera  or 
(ones. 

Assessors  of  taxes,  see  Taxation,  ^  468-196. 

L  XTATTTRE  Aim  FOBM  OF  REMEDY. 

I  16.  Where  an  order  was  allowed  on  June 

4th  dismissing  exceptions  to  a  ratification  of 
a  resale  of  mortgaged  property,  and  on  the 
same  day  the  resale  was  confirmed,  ainx* 
the  two  orders,  though  separate,  covered  the 
same  transactiim,  and  could  have  been  8iRit>d 
together,  an  appeal  "from  the  order  of  June 
4tn"  will  be  treated  as  taken  from  lioth  oiden. 
—Werner  v.  Clark  (Md.)  305. 

m.  DBoxsxoira  bevibwabxjb. 

(A)  COUBTS  AND  OTHER  TRIBUNALS 
SUBJECT  TO  BEVIBW. 

S  S2.  No  appeal  lies  to  the  Supreme  Conrt 
from  the  action  of  the  drcuit  court  on  anMal 
from  a  justice  of  the  peace,  if  the  iustioe  baa 
Joriadicdon.— Benton  r.  Stokes  (Md.)  SSZ. 

(D)  riNALITZ  OF  DETERMINATION. 

i  78.  An  order  directlb^  an  administrator  to 
pay  a  fee  to  an  attorney  is  a  final  order,  from 
which  an  appeal  lies.— Flater  r.  Weaver  (Md.) 
309. 

f  78.  Ruling  of  the  superior  court  on  demur 
rers  to  pleadings  held  decisive  and  reviewable 
on  exceptims  before  proceeding  further  in  the 
suit.— Probate  Court  of  Cumberland  t.  Fitx- 
Simon  (R.  I.)  641. 

(E)  NATURE,  SCOPE,  AND  EFFECT  OF 
DECISION. 

{  102.  An  appeal  lies  from  an  order  overrul- 
ing a  demurrer  to  a  bill.— Stinson  t.  EUicott 
City  &  Clarksville  Co.  (Md.)  527. 

V.  PRESENTATIOIT   AND  RESERVA- 
TION IN  I.OWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)  ISSUES  AND  QUESTIONS  IN  LO'WEB 
COURT. 

I  169.  An  assignment  of  error  involving  a 
question  not  raised  by  the  pleadings  nor  settled 
by  the  Judgment  cannot  be  considered. — Downey 
V,  Morlarity  (Conn.)  581. 
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S  171.  Hie  clainu  <rf  law  at  trial  should  b« 
conatrued  wOh  refereooe  to  the  matten  In  tact 
being  litigated.— Orelat  t.  Oovdy  (Conn.)  65S. 

(B)  OBJBOXIONS  AND  MOTIONS.  AND 
BUIiINOS  THDBEON. 

.  8  204.  Admission  of  illegal  evidence  will  not 
be  reviewed  where  no  valid  exception  waa  made 
at  the  trial.— Lavin  v.  Public  Service  Ry.  Co. 
(N.  J.  Sup.)  88. 

I  2X11,  The  proper  method  to  be  pursued 
where  cotinael  make*  objectionable  lemarks  held 
to  be  Iqr  an  instruction  to  disregard  the  ze- 
naika.— Palmer  t.  Blanchard  (N.  K)  62a 

I  207.  In  an  action  for  tiie  death  of  an  em- 
plt^^,  tbe  emoeoni  argument  to  the  jury  of 
counsel  for  plaintiff  held  not  ground  for  reveraal, 
because  a  request  for  proper  instructions  would 
protect  defendantr-Lane  <r.  Manchester  BlUla 
m  H.)  629. 

§  241.  Assignments  of  error  in  finding  facts 
cannot  be  considered  on  appeal  as  brought  up 
under  Gen.  St  1902.  »  795,  796,  where  the  mo- 
tion below  to  correct  the  findings  did  not  have 
annexed  written  ezceptiona  to  findings  or  re- 
fuaal  to  find,  as  required  by  the  statute.— Greist 
r.  Gowdy  (Coim.)  KS. 

(Q  BXCBPnONS. 

{  248.  Assignments  of  error  not  supported  by 
•xoeptions  of  record  will  not  be  considered.'— 
Bums  V,  Pennsylvania  EL  Co.  <Pa.)  1054. 

f  ISS.  The  allowanea  of  an  amendment  of 
the  declaration  will  not  be  oonddered  where  no 
ezce^ion  was  taken  thereto^Swarta  t.  Gott- 
lieb-Banenuchmidt-Strana  Brewing  Oo.  (Md.) 
854. 

I  267.    No  question  Is  presented  for  review 
where  no  exception  waa  taken  to  the  order  of 
judgment- W.  P.  COiamberlain  Co.  t.  Tattle 
H.)  865. 

I  27&  Where  defendant  submitted  Instruc- 
tlona  corering  practicallr  the  whole  law  of  the 
case,  an  exception  to  the  court's  refusal  to 
charge  as  requested  and  to  the  charge  as  given 
on  the  sabject-matter  of  the  requests  is  too 

Smeral  and  indefinite  for  review.— Davla* 
dm'x  T.  Rutland  B.  Co.  (Vt)  724. 

(IQ)  GASES  AND  QUESTIONS  BESBBTED 
OB  CTIBTIFIBD. 

I  809.  A  certified  question  as  to  whether  the 
Ij^ialature  can  delegate  its  police  power  to  a 
state  board  without  violating  Const  art  4,  I  2, 
hel4  to  present  a  moot  question,  not  proper  for 
consideration.— State  v.  Rosenkrans  (U.  I.)  513. 

I  309.  Certified  qneations  relating  to  Const 
U.  S.  art  4,  etc.,  held  not  proper  subjects  for 
consideration,  as  presenting  moot  questions  and 
being  too  indefinite  to  be  answend.— State  T. 
jBosenkrana  (R.  I.)  513. 

S  316.  Certified  questions  held  unintelligible 
and  not  subject  to  consideration.— State  v.  Ros- 
enkrans  (R.  I.)  513. 

i  316.  A  certified  question  as  to  the  constltu- 
tionalltr  of  Gen.  Lawtf  1896,  c.  1A6,  held  too 
Indefinite  for  consideration. — State  t.  Roaen- 
krana  (R.  I.)  513. 

Vn.   BEQUISITCB  AlTD  PROOEEDIlf  OS 
FOB  TRANSFER.  OF  CAUSE. 

(C)  PATME'NT  OF  FEEIS  OR  COSTS,  AND 
BONDS  OR  OTHER  SECURITIES. 

(  369.  An  appeal  from  an  order  overruling  a 
demurrer  to  a  bill  wilt  not  be  diamissed  because 
tbe  appellant  has  not  paid  the  $10  and  costs 
.  referred  to  in  Code  Pub.  Gen.  Laws  1904,  art 
16,  i  154.— Stinson  t.  Elllcott  City  &  Clarks- 
Tille  Co.  <Md.)  527. 


I  378.  Where  an  appeal  baa  been  altered, 
and  certiorari  filed,  within  six  months  from  the 
judgment  but  no  execution  has  been  issued, 
that  the  txmd  waa  not  entered  until  after  six 
months  held  under  Act  May  19,  1897,  SS  4,  15 
(P.  L.  68,  70),  no  ground  for  qua^ne  the  ap- 
peal.—Hanhausra  V.  Pennsylvania  &  N.  B.  B. 
Co.  (Pa.)  4. 

VnX.  EFFECT  OF  TBAmFER  OF 
CAUSE  ORPROCEEDINOS 
THEREFOR. 

(A)  POWEBS  AND  PBOCEEDING8  OF 
LOWEB  COUBT. 

f  439.  The  trial  court  held  to  have  no  power 
to  strike  out  the  judgment  on  motion  aft^  ap- 
peal had  been  taken  (Code  Pub.  Loe.  taws, 
art.  4,  i  171).— United  Bailways  &  Electric  Co. 
of  Baltimore  r.  Corbm  (Md.)  131. 

X.  RECORD  Aim  PROGEEDnrOS  NOT 
IK  RECORD. 

(A)  MATTBBS  TO  BE  SHOWN  BY  BBC- 
ORD. 

I  495.  Where  the  record  contains  no  findings 
qf  facts,  and  no  statement  of  law  applied,  the 
Supreme  Court  of  Errors  held  without  material 
for  inquiry  into  the  court'a  action. — ^Atwood  v. 
Jarrett  (Conn.)  569. 

I  497.  Bev.  St  1908,  c  88.  f  7ft  keld  to 
apply  alike  to  sdra  facias  and  original  proceed- 
ings in  trustee  process,  and.  exceptions  having 
been  taken  indicating  that  the  whole  case  was 
to  be  considered,  the  law  court  had  authority 
to  correct  any  error  in  the  judgment — Thomp- 
son V.  Shaw  (Me.)  370. 

(  499.  Under  Gen.  St  1902,  |  802;  a  ques- 
tion not  shown  by  the  record  to  have  been  either 
presented  to  or  passed  upon  by  the  court  below 
will  not  be  levtewed^Atwood  v.  Jarrett  (0<hul) 
66ft 

(D)  GONTBNTS,  MAKING,  AND  SETTLE- 
MENT OF  CASE  OR  STATEMENT 
OP  FACTS. 
S  564.   Under  Gen.  St.  1902,  {  797,  permitting 
the  evidence  and  rulings  to  be  filed  and  certi- 
fied within  a  week  after  tbe  filing  of  findings 
together  witb  a  motion  to  make  them  a  part  of 
the  record  on  appeal  for  the  purpose  of  correct- 
ing the  findings,  the  court's  certification  will  be 
treated  as  an  extewnoo  of  the  time  for  making 
the  motion  to  incorporate  the  evidence  and  find- 
ings, though  made  after  a  week ;   no  proceed- 
ings to  correct  having  been  taken  under  section* 
795  and  796u— Gzelat  t.  Qowdy  (Conn.)  655. 

(I)  DErEGTS,  OBJECTIONS,  AMEND- 
MENT. AND  CORRECTION. 

S  635.  Where  the  printed  case  does  not  show 
any  judgment  rendered,  the  writ  of  error  will 
be  dismissed.- Badewitz  v.  West  Jersey  ft  S. 
B.  Co.  (N.  J.)  248. 

S  6351  Where  the  printed  case,  submitted 
with  the  briefs,  shows  no  return  to  tbe  writ 
of  error,  the  writ  will  be  diamissed. — Campbell, 
Morrell  &  Co.  v.  Lehocky  (N.  J.)  694. 

S  635.  Where  the  printed  case  does  not  con- 
tain a  transcript  of  the  judgment  below,  the 
writ  of  error  will  be  dismissed.— Campbell, 
Morrell  ft  Co.  T.  Lehocky  (N.  J.)  694. 

$  648.  The  presiding  justice  cannot  amend 
the  report  of  evidence  by  addioK  matter  omit- 
ted because  of  an  understandiug  that  the  propo- 
sition to  be  proved  by  it  was  admitted,  except 
by  consent — Moore  v.  Archer  (Me.)  SU3. 

S  657.  Where  several  grounds  of  demurrer 
to  a  petition  to  open  a  judgment  have  been  ae- 
signed,  and  the'court  below  sustains  the  demur- 
rer without  giving  any  reason  therefor,  the  Su- 
preme Court  will  remit  the  record  to  the  court 
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below  to  state  its  reasons.— Hanbaaaer  v.  Penn- 
■fWania  &  N.  E.  B.  Co.  (Fa.)  4. 

(K)  QUESTIONS  PRESENTED  TOR 
REVIEW. 

8  688.  An  asaignmeDt  of  error  to  remarks 
of  judge  held  iDsuffident  where  the  record  fails 
to  show  that  the  lan^age  charged  was  used. — 
Sipe  T.  Pennsylvania  R.  Oo.  (Pa.)  847. 

fi  695.  An  objection  that  there  was  no  evi- 
dence sufficient  to  snbmtt  a  certain  Issoe  to 
the  jury  cannot  be  reviewed  in  the  absence  of 
all  the  evidence.— Tetreault  v.  Smedley  Go. 
(Conn.)  786.  .  ,,  , 

ZI.  ASSIGlfMENT  OF  ERROB8. 

On  ezGeptions  to  executor's  account,  Ke  Exe- 
cotois  and  Admlniitratorf,  |  610. 

S  719.  A  decMe  should  Dot  be  dlstnrtwd  be- 
cause it  imposed  a  lien  on  defendant's  land  for 
the  amount  found  due  complainant,  where  no 
such  objection  was  contained  in  defendant's  rea- 
sons for  appeal.— Parker  v.  Travers  (N.  J.)  612. 

S  722.  While  an  appeal  which  states  the  rea- 
sons of  uip^  io  the  form  of  interrogations, 
instead  of  allegations  of  error,  does  not  state 
the  reasons  of  appeal,  yet  in  the  absence  of  ob- 
jection they  may  be  considered.— McCaskay  Bec> 
ister  Go.  v.  Keena  (Conn.)  898. 

I  722.  An  alignment  of  error  to  the  lefosal 
of  a  duinge  of  venue  will  not  be  considered 
where  the  assignment  does  not  set  out  the  or- 
der of  the  court  nor  the  exception.— Sipe  t. 
Pennsylvania  R.  Go.  (Pa.)  847. 

I  722.  Consideration  of  assignment  of  error 
denied  for  insufficiency.— Sipe  v.  Pennsylvania 
R.  Co.  <Pa.)  847. 

XnZ.  DTWOTBIIAT.,  WITHDRAWAI^  OB 
ABAin>OHll£lfT. 

I  799.  A  motion  to  dismiss  an  appeal  be- 
canae  of  delay  in  transmitting  the  record  will 
not  be  considered,  where  it  does  not  appear 
from  the  affidavits  filed  whether  the  delaf  was 
caused  by  the  register  or  by  appellant.— Pleas- 
asts  T.  MdCenny  (MdO  955. 

XVI.  REVIEW. 

(A)  SCOPE  AND  EXTENT  IN  GENBRAL. 

S  839.  Where,  on  a  bill  for  the  construction 
of  a  will,  the  de<Tee  omits  to  adjudge  all  the 
matters  ccmsidered,  tlie  court  will  only  review 
so  much  of  tlte  decree,  or  the  questions  raised 

by  the  pleadings  which  the  decree  ignores,  as 
the  petition  of  appeal  sets  forth  as  the  ground 
on  which  the  appeal  is  rested.— Lembeck  t. 
Lembeck  (N.  J.)  240. 

fi  842.  Whether  a  given  subject  is  one  con- 
cerning which  an  expert  may  express  an  opin- 
ion is  a  question  of  law. — Keefe  t,  Sullivan 

County  R.  R.  (N.  H.)  379. 

8  852.  In  an  action  against  a  carrier  for  the 
value  of  goods  shiiqped,  defendant  claiming  that 
plaintiff  could  only  recover  the  amount  fixed  in 
the  bill  of  lading,  whether  the  shipoer,  after  ac- 
cepting the  bill  of  lading  without  dissent,  could 
afterwards  assert  ignorance  of  its  contents,  need 
not  be  determined,  where  the  case  was  tried 
below  on  the  theory  that  the  shipper  was  not 
bound,  even  if  she  knew  of  the  limitation  in 
the  bill  of  lading,  unless  she  assented  thereto.— 
Atkinson  v.  New  York  Transfer  Co.  (N.  J.)  278. 

S  863.  On  appeal  from  an  order  dismissing 
exceptions  to  the  ratification  of  a  resale  of 
mortgaged  property,  on  the  gropnd  that  the 
exceptants  were  not  authorized  to  except  there- 
to, the  sufficiency  of  the  exceptions  will  not  be 
determined.— Werner  v.  Clark  (Md.)  305. 


RBPORTEa . 


(B)  INTERLOCUTORY,  GOIXATERAI^ 

AND  SUPPLEMENTARY 
PROCEEDINGS  AND 
QUESTIONS. 

9  870.  Where  complainant  did  not  appeal 

from  the  part  of  a  decree  diarging  deCraannt 
with  the  value  of  furniture  received  from  the' 
bankrupt,  his  objection  that  the  value  as  charged 
was  less  than  the  conceded  value  in  defendant's 
answer  could  not  be  reriewed^Parker  ▼.  Tn- 
vers  (N.  JO  612. 

(O  PARTIES  ENTITLED  TO  AIiUCGB 
ERROR. 

I  878.  Where  complainant  did  not  ajipeal 

from  the  decree,  the  insufficiency  of  the  damam 
awarded  him  will  not  be  considered  on  appeaL 
-McElroy  v.  McCarville  (R.  I.)  646. 

S  884.  Where  plaintifTs  requested  instriictioo 
assumed  that  a  contract  was  valid,  his  con- 
tention on  appeal  that  such  contract  was  iuvalid 
would  not  be  considered.- Woodbridee  loe  Co. 
V.  Semon  loe  Cream  Corp.  (Ctmn.)  Sf^. 

(D)   AMENDUENTS.  ADDITIONAI. 
PROOFS,  AND  TRIAIi  OF 
CAUSE  ANEW. 

i  886.  When  correction  of  record  will  be  dw> 
less,  held  application  therefor  to  the  SoDreuM 
Court  under  Gen.  St.  1902,  g  801.  will  be  Allied. 
—Bristol  V.  Pitehard  (Conn.)  558. 

8  886.  Application  on  appeal  under  Gen.  St. 
1902,  8  801,  tor  correction  of  record,  keU  to  be 
taken  as  true,  when  not  answered  in  seven  dan 
as  required  by  Practice  Book  1908,  p.  270,  S  1'^ 
—Bristol  V.  Pitehard  (Conn.)  558. 

8  886.  Service  on  one  of  several  counsel  of 
applicaUon  under  Gen.  St.  1902,  9  801,  to  Su- 
preme Court  for  correetitm  of  findinc  ot  trial 
court,  held  serrioe  ou  aU.^Bristol  t.  Fitdiavd 
(Conn.)  65a 

8  888.  Declaration  Md  not  amendable  on 
error  to  (inform  to  proofs  where  defendant 
would  be  thereby  bound  by  a  verdict  npon  a 
matter  which  he  had  not  ezi)ected  to  txy.— Jo^ 
dan  T.  Reed  (N.  J.)  28a 

(B)  PRESUMPTIONS. 

8  907.  The  Court  of  Appeals  most  preeume. 
in  the  absence  of  a  showing  to  the  ccwtniy, 
that  the  orphans'  court  properly  exercfeed  its 
powers  in  allowing  commissions  to  an  executor. 
—In  re  Watts'  Estate  (Md.)  316. 

8  909.  On  appeal  In  an  action  for  die  price 
of  rejected  lumber,  successfnlly  defended  on  the 
ground  of  failure  to  deliver  wiOiln  a  reasonable 
time,  It  will  be  presumed  that  the  trial  court 
considered  the  carrier's  delay  in  transporting 
the  lumber  in  determining  that  it  was  not  ten- 
dered within  a  reasonable  time.— Hariow  t. 
Parsons  Lumber  &  Hardware  Go.  (Conn.)  73^ 

I  914.  Since  on  motion  to  rescind  an  order 
for  pnblicBticm  service  and  on  answer  thereto^ 
only  movent  could  have  the  motion  set  down 
for  hearing,  on  appeal  it  must  be  assumed  that 
it  was  done  at  movent's  instance. — Hollsmder 
V.  Central  Metal  &  Supply  Co.  of  Citr  of  Balti- 
more (Md.)  442. 

8  918.  If  necessary  to  support  tbe  action  of 
the  lower  court  in  allowing  the  amendment  of 
a  declaration,  it  ma^  be  presumed  on  nppeal 
that  the  court  inquired  dehors  the  pleadinn 
and  found  that  tbe  amendment  declared  on  the 
same  cause  of  actiui  ai  tlie  ori^nal  deelara- 
tion.— Davis'  Adm'x  v.  Bntland  R.  Co.  O't) 
724. 

8  925.  From  the  manner  of  transfer  oC  a 
question  to  tbe  Supreme  Court  on  motiMk  to  net 
aside  a  verdict  for  nUsconduct  of  counsel  in  ar-  , 
gument,  held,  it  conld  not  be  presumed  tbe  er- 
ror in  argument  was  corrected  by  the  coart, — 
Robinson  v.  Mooadnock  Paper  MiU  (N.  H.)  9&L 
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i  927.  On  exceptloiu  to  an  order  of  non- 
ralt,  the  qaestiou  is  whether  the  report  con- 
tains evidence  suffldent  to  prove  all  the  propo- 
aitiona  necessary  to  maintain  the  action. — Aloore 
V.  Archer  (Me.)  863. 

S  928.  In  the  absence  of  a  request  for  proper 
Instructions  as  to  the  relevancy  of  evidence,  it 
will  be  presumed  that  the  court's  charge  was 
proper.— Lane  v,  Manchester  Mills  (N.  H.)  629. 

i  931.  A  trial  Judge  is  presamed  to  have  de- 
cided questions  of  fact  correctly^^oulson  v. 
aty  o£  Baltimore  (Md.)  99a 

I  968.  On  appeal  from  district  court,  settle- 
ment of  state  of  case  held  to  have  been  pre- 
sumed to  have  been  made  within  the  exten- 
sion of  time  authorized  by  law. — Syring  j.  Ze- 
lenaki  (N.  J.  Bop.)  1119; 

(T)  DISCRETION  OP  LOWER  COURT. 

i  945.  Where  a  lower  tribanal  la  charged 
with  duties  as  to  which  it  is  vested  with  dis- 
cretion. In  the  absence  of  clear  proof  of  a  re- 
fusal, or  SQch  arbitrary  conduct  as  amounts  to 
a  refusal,  to  exercise  the  discretion,  its  acta, 
within  the  limits  of  the  discretion,  are  not  re- 
viewable.—In  re  Watts'  Estate  (Mtt.)  316. 

S  971.  In  a  servant's  action  for  injnries,  tfae 
exclusion  of  a  certain  question  on  cross-exami- 
nation held  a  matter  of  discretion  with  the  trial 
court,  and  not  a  sufficient  ground  for  new  trial. 
— Simeoli  v.  Derby  Rubber  Co.  (Conn.)  546. 

I  971.  The  qualification  of  an  expert  witness 
to  testify  is  a  preliminary  fact  for  the  trial 
court,  and  Its  mling  is  not  subject  to  exception. 
—Theobald  v.  Shepard  Bros.  Qf*  H.)  26. 

S  971.  The  qualification  of  an  expert  resting 
in  the  trial  court's  discretion,  its  finding  will  not 
be  disturbed,  if  there  is  evidence  to  support  It. 
—Kinney  v.  Philadelphia  Watch  Case  Co.  (N. 
J.)  269/ 

(0)  QUXSTIONS  OF  FACT,  VERDICTS, 
AND  FINDINGS. 

Election  contests,  see  Elections,  |  806. 

I  997.  To  entitle  plaintiff  in  scire  facias 
against  a  garnishee  to  a  reversal  of  a  Judgment 
on  a  directed  verdict,  the  record  must  show 
that  there  was  evidence  supporting  every  fact 
essential  to  plaintiff's  recovery,  and  also  no 
undisputed  fact  which  would  prevent  his  re- 
eoivery.— Kelley  t.  Town  of  Torringtaa  (Conn^ 

es9. 

{  999.  Where  the  issnee  were  peculiarly  with- 
in the  province  of  the  jury,  the  verdict  will  not 
be  disturbed.— Young  v.  Chandler  (Me.)  652. 

(  lOOL  A  bare  scintilla  of  evidence  will  not 
■npitort  a  finding.— Theobald  v.  Shepard  Bros. 
.(N:^.)  26. 

i  1001.  A  finding  as  to  the  meaning  and  con- 
struction of  testimony  must  be  based  upon  a 
reasonable  understanding  ot  it.r-Tbeoba]d  v. 
Shepard  Bros.  (N.  H.)  26. 

I  1002.  A  verdict  on  conflictiag  evidence  will 
not  be  disturbed.- Victoria  Acetylene  Co.  v. 
Cushing  (Me.)  1016. 

S  1005.  It  Is  not  a  sufficient  reason  for  bold- 
ins  that  it  was  error  not  to  aet  aside  a  verdict 
that  the  reviewing  court  is  of  opinion  that  the 
jury  ought  to  have  reached  a  different  condu- 
sion.— Irwin  v.  Judge  (Conn.)  572. 

S  1006,  In  an  action  for  Injuries  to  a  pedes- 
trian, caused  by  a  defective  sidewalk,  a  verdict 
for  plaintiff  Aeld  authorized.- Williams  v.  Shaw 
(R.  1.)  207. 

I  1006.  Where  the  trial  court  has  overruled 
a  motion  for  new  trial  on  conflicting  evidence, 
its  ruling  will  not  be  disturbed.— BUey  v.  Rhode 
Island  Oa.  (R  I.)  692. 


{  1006. .  Refusing  new  trial,  where  the  evi- 
dence Is  confiicting,  will  not  be  disturbed.— 
Lynch  v.  Rhode  Island  Co.  (R.  I.)  693. 

8  1005.  The  general  rule  is  that,  where  a  ver- 
dict is  sustained  by  the  judge  presiding  at  the 
trial,  it  must  stand.-~Hannan  r.  Caproni  (R.  I.) 
603. 

I  1006L  Payment  of  a  mortgage  debt  is  a 
question  of  fact,  and  the  trial  court's  finding 
toereon  is  conclusive,  unless  an  error  of  law 
was  conimKted  in  maJting  It.— Oreist  v.  Gowdy 
(Conn.)  556. 

I  1008.  On  trial  by  the  court,  errors  cannot 
be  assigned  on  the  oplniou  of  the  court,  nor  on 
matters  of  blended  law  and  fact^-Sdiorb  v. 
Haarand  (N.  J.)  242. 

S  1008.  Where  plaintiff,  driving  his  automo- 
bile, was  struck  by  a  trolley  car,  the  ques- 
tion ot  plaintiff's  contributory  negligence  was 
one  of  fact,  which  odinot  be  reviewed  on  ap- 
peal.—Joerg  V.  Pnbllfi  Service  Ry.  Co.  (N.  J. 
Sup.)  1126. 

{  1010.  The  trial  court  has  a  better  op- 
iwrtunity  than  the  appellate  court  for  passing 
on  the  weight  of  oral  testimony,  hut  this  will 
not  prevent  the  reversal  of  a  decree  not  war- 
^ted  by  the  evidence.— Rlchter  v.  Poe  (Md.) 

§  1010.  Findings  of  fact  supported  by  the 
evidence  will  not  be  reviewed  by  the  Court 
of  Appeals.— Mnndy  v.  Fountain  (N.  J.) 


S  1010.  Appeals  from  district  courts  being 
limited  to  questions  of  law,  the  Supreme  Court 
will  not  review  a  finding  of  fact  if  there  is  any 
evidence  to  support  it-^vin  v.  Public  Service 
Ry.  Co.  (N.  jT  Sup.)  6& 

S  1010.  Where  the  construction  of  a  rail- 
road company's  rule  was  submitted  to  the 
court,  the  matter  of  practical  construction 
thereof  by  employ^  being  pertinent  to  the 
question,  Its  finding  of  such  construction  is 
oonclasive;  there  being  evidence  to  support  it. 
—Davis'  Adm'x  v.  Rutbnd  B.  Co.  (Vt.)  724 

S  1011.  A  finding  on  conflicting  evidence  hr 
the  trial  judge  Is  conclusIve.—Wolcho  v.  Arthur 
J.  Rosenbluth  &  Co.  (Conn.)  566. 

S  1022.  A  master's  finding  on  confiicting  tes- 
timony, approved  by  the  trial  court,  will  not  be 
disturbed  on  appeal.— Bart>er  V.  Barber  (B. 
641.  ^ 

(H)  HARMLESS  bRBOR. 

I  1082.  A  party  excepting  to  exclusion  of 
evidence  must  show  prejudice.— Pitcher  v.  Web- 
ber (Me.)  1031. 

<  1033.  An  erroneous  Instruction,  prejudicial 
only  to  plaintiff,  is  not  ground  for  reversal  on 
defendant's  appeal.— Atkinson  v.  New  York 
Transfer  Co.  (N.  J.)  278. 

i  1042.  In  an  action  on  a  benefit  certificate 
stipulating  for  weekly  benefits,  the  striking  out 
of  a  defense  held  not  prejudicial.— Robinson  v. 
National  Fraternal  League  of  New  Haven 
(Conn.)  1096. 

I  1047.  Ad  action  to  recover  the  contract 
price  of  goods,  compelling  defendant  to  accept 
plaintiff's  concession  of  the  bare  fact  that  the 
contract  price  was  tbe  full  mariiet  price,  and 
rejecting  his  evidence  to  establish  that  fact, 
which  would  have  shown  tbe  contract  price 
higher  than  the  market  price,  held  not  reversible 
error,  It  not  appearing  that  the  ruling  was  prej- 
ndicial.— Webster  v.  P.  W.  Moore  ft  Son  (Md.) 
466. 

i  1047.  The  withdrawal  of  evidence  on  mo- 
tion of  the  party  by  whom  introduced  held 
without  prejudice  to  the  adverse  party,  where 
it  might  nave  offered  It  on  its  own  beheU.— Kin- 
ney V.  Philadelphia  Watch  Case  Co.  (N.  J.) 
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f  1047.  Under  ft  contract  to  build  a  chim- 
D«7,  the  party  (or  whom  btiUt  held  bouDd  to  of- 
fer the  builder  a  reasonable  qppottttnity  to  ze- 

gUr  defects.— Kinney  t.  FhlKdel^iia  VfrnttHl 
■se  Co.  (N.  J.)  2t». 

{  1050.  Irrelevant  evidence  an  to  defendant's 
poverty  held  prejadidal  as  tending  to  arouse  the 
synqtatl^  of  the  jnry.— Woodbrioge  Ice  Go.  t. 
Bemoo  Ice  Cream  Corp.  (Conn.)  577. 

I  1050.  Defendant  held  not  prejudiced  by  the 
admission  of  evidence  concerning  ttte  prior  oper- 
ation of  defendant's  engines,  where  a  witness 
had  previoiftiy  testified  without  objection  that 
prior  to  the  fire  be  had  seen  the  engines  throw 
sparks  near  the  bnildinge  destroyed.— Sims  v. 
American  loe  Oo.  (Hd.)  ^2. 

I  1000.  In  an  action  against  a  cold-stor&ge 
warehouseman  for  damages  to  goods  placed 
in  storage,  the  error  in  admitting  certain  evi- 
dence held  not  prejudicial,— Baltimore  Refriger- 
ating ft  Heating  Co.  of  Baltimore  Ci^  v.  Kron- 
er (Md.)  lOQtt. 

I  100(X  To  be  reversible  error,  evidence  Im- 
properly admitted  must  have  been  both  imma- 
terial and  prejudicial.— Bunker  r.  Manchester 
Real  Bfltate  &  Mfg.  Co.  (N.  H.)  86a 

I  1050.  Error  in  the  admission  of  evidence 
which  is  harmless  is  not  ground  for  reversal. — 
Floyd  V.  Kulp  Lumber  Co.  (Pa.)  13. 

S  1002.  Any  error  in  admitting  evidence  un- 
der one  defense  was  harmless  where  the  case 
was  not  decided  on  that  defense.— Harlow  v. 
Parsons  Lumber  &  Hardware  Co.  (Conn.)  734. 

i  1052.  Defendant  hdd  to  have  a  right  to 
stand  on  his  exception  to  admission  of  evidence 
having  no  tendency  to  prove  the  fact  aonght  to 
be  established  thereby,  thongh  like  testimony 
was  subsequently  admitted.— Fhiladelpbift,  B.  & 
W.  R.  Oo.  V.  Green  (Md.)  »86. 

S  1052.  A  witness'  answer,  If  not  responsive 
to  the  question,  held  not  prejudicial,  in  view  of 
other  testimony  given.— Maryland,  D.  &  V.  By. 
Co.  v.  Brown  (Md.)  1005. 

S  1052.  Error  in  reading  in  evidence  Items 
from  a  ledger  before  it  was  properly  proved 
was  hannless,  where  the  ledger  was  afterwards 

S roved,  and  uie  items  properly  admitted  in  evi- 
ence.— Ckxikran  v.  Taylor  (N.  J.  Sup.)  124. 

I  1053.  Where,  in  an  action  for  Injuries,  the 
Jury  were  property  instructed  as  to  the  measure 
of  damages,  error  in  permitting  evidence  that 
plaintiff  was  married  after  the  accident  was 
not  ground  for  reversal.— United  Railways  ft 
Electric  0>.  v.  Riley  (Md.)  970. 

I  1053.  Error,  If  any,  in  the  admission  of 
evidence  hdd  rendered  harmless  by  striking  the 
same  out  before  close  of  the  trial.— Brown  v. 
New  Jersey  Short  Una  R.  Co.  (N.  J.)  271. 

f  1056.  The  exclusion  of  a  question  which 
is  merely  preliminary  affords  no  ground  for 
exception.— <;zamecki  v.  Derecktor  (Conn.)  Soi. 

S  lOoG.  Exclusion  of  testimony  to  show  a 
particular  fact  was  not  prejudicial  error  where 
that  fact  was  foimd. — Wolcho  v.  Arthur  3.  Ros* 
enbluth  ft  Co.  (Conn.)  5tM. 

I  l(K>tf,  Rnlings  on  the  admission  and  ex- 
clusion of  evidence,  if  erroneous,  held  hannless. 
—Fitzgerald  v.  City  of  Hartford  (Conn.)  779. 

S  lOTiG.  Exclusion  of  evidence  not  affecting 
the  result  held  harmless  error.— Pitcher  v.  Web- 
ber (Me.)  1031. 

g  1056,  When  an  issue  of  fact  Is  determined 
in  favor  of  the  excepting  party,  the  exclusion  of 
evidence  offered  by  him  on  that  issue  is  not  prej- 
udicial, unless  it  tended  to  increase  or  dlminiBh 
in  his  faVor  the  result  of  the  findluc. — Pitdier  t. 
Webber  (Me.)  1031. 

I  1058.  The  exclusion  of  a  question  held  not 
prejudicial  where  the  witness  afterwards  an- 


swered practically  the  same  qnestlcnL^-SIinetdl 
V.  Derby  Rubber  Co.  (Conn.)  546. 

I  1058.  BxduBion  of  evidence  held  harmless 
error.--8hodtIe7  r.  Pennsylvania  R.  Co.  (Md.) 
437. 


I  1058.  Bxclosion  of  answer  to  qneation 
ed  witness  held  not  prejudicial,  in  view  of  other 
testimony  given  by  htm.- Maryland,  D.  St  V.  Ry. 
Co.  V.  Brown  (Md.)  1005. 

i  1062.  In  a  servant's  action  for  fnjcriM 
through  a  defective  appliance  an  instmctioo 
held  not  prejudicial  to  defendant.— H«i^  v.  In- 
ternational Smokeless  Powder  Co.  (N.  J.  Sup.) 

150. 

i  1004.  That  an  errtmeous  instraction  on  the 
measure  of  recovery  was  prejudicial  was  shown 
by  the  fact  that  tbe  verdict  was  excessive.— 
Woodbridge  Ice  Co.  v.  Semon  Ice  Cream  GoipL 
(Conn.)  577. 

f  1084.  Any  error  In  certain  Instraetioiis 

under  the  evidence  harmless. — Yoong  t.  Chand- 
ler (Me.)  652. 

I  1064.  Failure  of  instruction  to  specify 
time  from  which  Interest  might  be  allowed  k^d 
harmless. — Oliver  ft  Burr  v.  Noel  Const  Co.  of 
Baltimore  City  (Md.)  959. 

8  1068.  Where  a  verdict  is  for  defendant,  it 
must  be  assumed  that  instmctlmis  as  to  tbe 
measure  of  damages  were  liannlesB.— Toanc  t. 

Chandler  (Me.)  652. 

S  1068.  Where  a  charge  In  an  actitm  for  tbe 
contract  price  of  canned  goods,  in  stating  plain- 
tiff's right  to  recover  was  erroneous,  becanse 
not  providing  for  an  allowance  to  defendant  for 
labels  furnished,  as  provided  by  the  contract, 
but  the  jury  made  the  allowance  in  the  verdict, 
the  error  in  the  charge  was  cured.— Webster  t. 
P.  W.  Moore  ft  Son  (Md.)  406. 

I  1068.  The  error.  If  any,  in  Instructions  as 
to  tbe  damages  recoverable  on  a  finding  of  con- 
version by  defendant,  is  harmless  where  the  jury 
found  no  conversion.— French  v.  MiUer  (Vt.) 
1047. 

S  1071.  The  denial  ot  a  motion  nnder  Gvn. 
St.  1902,  SS  795,  796.  to  correct  a  finding;  held 
not  prejudicial.— Wnaloi  t.  Qleeson  (Ooon.) 
90S. 

I  1071,  Where  the  claims  ot  plaintifb,  as 
next  of  kin,  to  money  In  the  hands  of  adminis- 
trator, are  referred  by  the  orphans*  coort  to  a 
circuit  court  for  trial,  and  the  issues  assume 
that  the  deceased  came  to  Ills  death  by  tbe  neg- 
ligence of  a  railroad  company,  a  htUure  to  re* 
quire  the  administrator  to  prove  that  the  death 
was  so  caused  could  not  nave  prejudiced  tbe 
plaintt^s.— Dronenburg  v.  Harris  (Md.)  81. 

it  1071.  A  finding  that  respondent's  answer 
admitted  complainant's  ownership  of  the  north 
half  of  a  gangway  and  his  easement  in  the 
south  half  would  not  affect  the  judgment  tot 
complainant,  where  the  evidence  supported  com- 
plainant's  claim  thereto.— McBlroy  tfeCar- 
viUe  (R.  I.)  646. 

(D  ERROR  WAH'ED  IN  APPELLATE 

COURT. 

i  1078.  Alleged  errors  in  rejecting  prayers 
which  are  not  argued  orally  or  in  tbe  brief  are 

S resumed  to  be  abandoned.— Webster  v.  P.  W. 
[oore  ft  Son  (Hd.)  466. 

i  1078.  Grounds  for  reversal  not  discussed 
In  either  argument  or  brief  will  not  be  consider- 
ed.—Lavin  V.  Public  Service  Ry.  Co.  (K.  J. 
Sup.)  68. 

(J)  DECISIONS  OF  INTERMEDIATE 
COURTS. 

f  1095.  A  finding  of  fact  by  the  superior 
court  on  appeal  from  an  order  of  a  mayor  re- 
moving &  city  officer  held  condnsive  on  the  of- 
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fleer  on  mmel,  if  the  Qtieatlon  of  fact  wen  open 
to  hhn  In  tne  snperior  eonrt— SnlUvan  t. 
Martin  (Conn.)  783. 

(K)  SUBSEQUENT  APPEALS. 

1  .1097.  ParticB  not  content  with  the  deci- 
sion of  the  Supreme  Court  on  a  transfer  of  the 
caaa  ahould  apply  for  a  rehearing  under  rule 
10,  and  the7  cannot  have  the  same  Questions 
of  law  re-examined  on  a  sulwequent  transfer, 
especially  where  equity  and  justice  do  not  re- 
quire it— Kidd  V.  New  Tork  Security  &  Trust 
Co.  (N.  H.)  878. 

8  1090.  ^'here  verdict  was  set  aside  for  In- 
BufflcieUCT  of  evidence,  a  second  verdict  on  the 
same  evidence  will  be  also  set  aside.— Brink 
T.  North  Jersey  St.  Ry.  Co.  (N.  J.  Sup.)  1120. 

Xm.  DETEKMnrATIOlf  AlfD  DMPO- 
BmOH  OF  CAUSE. 

(B)  AFFIRMANCE. 

I  1135.  Where  a  case  involves  only  ques- 
tions of  fact,  and  the  appellate  court  agrees 
with  the  conclusions  of  the  Vice  Chancellor, 
the  decree  should  be  affinned.— Hartman  t. 
Hftrtman  (N.  J.)  417.  ' 

(D)  RBVEBSAL. 

S  1170.  The  erroneous  admission  of  certain 
evidence  in  an  action  for  conversion  held  not 
to  justify  a  reversal.— Carver  r.  Sykes  (Vt) 
1112. 

I  1178.  Th9  Judgment  hrooKht  up  by  the 
appeal  being  jwnt  against  defendante,  tild,  it 
would  be  reversed  in  toto^  though  erroneous  as 
to  one  odIt.— Quenther  v.  Uoffett  (N.  J.  Snp.) 
15S. 

i  1177.  Under  Gen.  St  1902,  §  1802,  where 
a  judgment  for  plaintiff  In  an  action  triable  by 
a  jury  is  reveraed,  because  the  facts  did  not 
entitle  him  to  recover,  a  new  trial,  and  not  a 
judgment  absolute  for  defendant,  will  be  or- 
dered.—Fav  T.  Hartford  ft  S.  St  Ry.  Co. 
<Conn.)  7M. 

{  1177.  Where,  In  an  action  against  several 
defendants,  the  evidence  was  le^lly  insuffi- 
cient to  authorize  a  recovery  against  some  of 
the  defendants,  but  sufficient  to  authorize  a  re- 
eovei?  against  one.  and  the  court  rendered 
iudgment  for  all  defendants,  the  Judgment  moat 
ne  reversed,  and  the  cause  remandea  for  a  new 
triaL— Willner  v.  Silverman  (Md.)  962. 

<F)  MANDATE   AND   PROCEEDINGS  IN 
LOWER  COURT. 

i  1190.  Plaintiff  Md  not  chargeable  with 
laches  in  applying  to  correct  a  clerical  error  in 
the  Judgment— Brown  t.  Clarfc  (Conn.)  727. 

V1201.  Where  an  action  for  wrongful  death 
rottgbt  In  a  father's  name,  the  mother's  name 
may  be  added  as  a  party  plaintiff  after  the  case 
has  been  reversed  on  appeal  and  is  called  for 
aecond  trial.— Bracken  v.  Pennsylvania  R.  Co. 
(Pa.)  926. 

S  1207.  A  decree  entered  by  the  superior 
court  as  directed  by  the  Supreme  Court  la  in 
effect  the  decree  of  the  Supreme  Court— Jast- 
ram  v.  McAuslan  (R.  I.)  454. 

I  1215.  On  second  trial  after  appeal,  AeZd 
proper  to  direct  jury  in  accordance  with  opinion 
of  Supreme  Court  to  leave  certain  of  the  real 
estate  involved  out  of  consideration. — Young  v. 
Chandler  (Me.)  652. 

f  1215.  Where  a  case  is  sent  back  for  new 
trul  because  evidence  Indicated  a  cause  of 
death  other  than  that  claimed,  it  was  error 
on  the  second  trial  to  charge  that  there  was 
no  evidence  pointing  to  such  cause. — Brink  t. 
North  Jersey  St.  Ry.  Co.  (N.  J.  Sup.)  1120. 


APPEARANCE. 

In  proceedings  for  correction  of  judgment,  aaa 
Judgment,  f  -323. 

APPLIANCES. 

Liabllibr  of  employer  for  defecta.  see  Master 
and  ^ant,  11  101-124. 

APPLICATION. 

For  amendment  of  judgment  see  Judgment, 

§  323. 

For  correction  of  findings  In  lower  court*  aee 
Appeal  and  Bmw,  |  880. 

APPOINTMENT. 

Of  corporate  officers,  see  CorporationSjS  201. 

Of  executor  or  administrator,  see  'I&ecnton 
and  Administrators,  Si  17-35. 

Of  municipal  officers,  see  Municipal  Corpora- 
tions, {  129. 

Of  trustee,  see  Trusts,  K  158-169. 

APPORTIONMENT. 

Of  costs,  see  Coste.  |  60. 
Of  expense  of  eonatmcUon  of  highwari  aee 
see  Highways.  |  119. 

•  APPRENTICES. 

I  12.  In  an  agreement  of  apprenticeship 
binding  the  apprentice  to  serve  for  1,^  actual 
working  days,  which  throughout  the  indenture 
were  referred  to  as  a  "term,"  held  that  such 
phrase  meant  a  period  within  which  there  are 
1,200  days,  excInslTe  of  Sundays  and  holidan. 
—Robeson  r.  Whitney  (N.  J.)  Si6. 

APPROVAL 

By  municipality  of  plan  for  conatmetloa  of 
street  railroad  or  extension  thereof,  see  Street 
Railroads,  |  7. 

Of  Btate  eensoa  by  Lei^atnre,  see  Censua,  |  8. 

ARBITRATION  AND  AWARD. 

See  Reference. 

OMoss  inanred  against,  see  Inmrance,  {|  607. 

m.  AWABD. 

i  68.  Exceptions  to  award,  based  upon  mis- 
conduct of  arbitrators,  held  properly  dismlBsed, 
where  counsel  entered  no  objection  to  their  con- 
duct and  continued  the  arbitration  until  the 
cause  had  been  dispofied  of.— Boms  v.  Pennsyl- 
vonia  R.  Co.  (Pa.)  1054. 

6  68.  Where  the  party  excepting  to  an  award 
of  arbitrators  also  appealed,  the  appeal  remand- 
ed the  cause  to  the  common  pleas,  and  there- 
after it  was  immaterial  what  disposition  was 
made  of  the  exceptions,  so  far  as  it  affected  the 
subsequent  trial. — Bums  v.  Pennsylvania  B. 
Co.  (Pa.)  1054. 

ARCHITECTS. 

Performance  of  aerTices,  see  Contracts,  H  280, 

323,  353. 

ARGUMENT  OF  COUNSEL. 

In  civil  actlona.  see  Trial,  H  109-121. 
In  criminal  prosecutions,  see  Criminal  Law.  | 
730. 


ARMY  AND  NAVY. 


See  Militia. 
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ARREST. 


See  Ball. 

I.  nr  cxvn.  Aonoira. 

In  Biimmary  proceedings  for  ooUectioii  of  tsM^ 
see  Taxation.  H  673,  602. 

S  15.  A  declaration  held  to  itate  a  caase  of 
action  fonnded  on  contract  rendering  service 
^arrest  improper.— OUdbeck  t.  Bimanton  (TtJ 

ARREST  OF  JUDGMENT. 

In  erimlnal  prosecutiona,  we  Criminal  Law,  } 
974. 

ASSAULT  AND  BATTERY. 

I.  CIVH<  XIABUJTT. 

(A)  AOTS*  CONSTITUTING  ASSAULT  OB 

BATTERY  AND  UABIUTY 
THEBEFOB. 

{  S.  Facta  hOd  inBaffident  to  constltnte  an 
aaaault  and  battery. — Steinman  t.  Baltimiae  An- 
tis^tic  Steam  Laondrr  Co.  (lU.)  517. 

(B)  ACTIONS. 

{  24.  In  an  action  for  aasaott  and  battoy, 
it  1b  not  essential  that  the  declaration  state 
the  injniy  with  any  inducement  of  defendant's 
motire,  or  of  the  drcamstances  nnder  which 
the  lojarr  was  committed.— Wells  T.  Boston  & 
M.  R.  R.  (Vt)  llOS. 

H.  CBXMDXAMt  BESPOHSXBIUTT. 

(B)  PBOSECUTION  AND  PUNISHMENT. 
Former  Jeopardy,  see  Criminal  Law,  |  202. 

ASSENT. 

Of  hneband  as  defense  to  action  for  alienation 
of  affectioDfl,  see  Husband  and  Wife,  |  826. 

ASSESSMENT. 

Of  compMisation  for  property  taken  for  public 
use,  see  Eminent  Domain,  H  16&-264. 

OF  expenses  of  public  improrements,  see  High- 
^^^^  125, 129;  MoDlcipal  Corporations,  %l 

Of  tax,  ses  Taxation,  H  S17-496. 

ASSIGNMENT  OF  ERRORS. 

See  Appul  and  Error,  Si  719,  722;  Oriodnal 

Law.l  1129L 
On  exceptions  to  executor's  account,  see  Snc- 

utors  and  AdmSnlstratois,  |  61(X 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  Assignments  for 

Benefit  of  Creditors. 
Fraud  as  to  creditors,  see  Fraudulent  Convey- 

ancee. 

Trantfera  of  particular  specie*  of  property, 
nght$,  or  inttmmentt. 
See  GoTenants,  {  60;  Mortgages,  |  235. 
Corporate  shares,  see  Corporations,  |S  133.  136. 
Exemptions  from  taxation,  see  Taxation,  i  247. 
Lease,  see  Landlord  and  Tenant,  {  79. 
Note  by  wife,  ratification  after  death  of  has- 

band,  see  Husband  and  Wife,  |  199. 

I.  BEQVISITES  Aim  VAUDITT. 

(A)  PBOPJDBTT.  ESTATES,  AND  BIGHTS 
ASSIGNABLE. 

$  9.  ABsignments  of  coutingent  and  expectant 
interests  are  recognized  in  equity. — Bigelow  t. 


Old  Dominion  Coppo-  Minlnc  ft  Smelting  Co. 

(N.  J.  Ch.)  153. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  H  165-326. 

I.  BBQUzsm  aud  vauditv. 

(A)  NATUBB  AND  BSSENTIALS  OF 
TRUSTS  FOB  GREDITOBS. 

S  44.  Where  a  commtm-law  assignment  has 
been  made  and  creditors  seasonably  notified 
thereof,  no  special  du^  rests  on  either  the 
assi^ir  or  the  assignee  to  secure  assent  then* 
to.--TiiompsoQ  V.  Shaw  (Me.)  870. 

(E)  PBATID. 

S  161.  An  intent  to  defraud  such  creditors 
as  have  not  assented  to  a  common-law  sssigp- 
ment  held  not  to  be  inferred  fran  certain 
tact— Thompson  t.  Shaw  (Me.)  37a 

n.  oowOTHiroTioir  awp  opebatioh 

nr  genebaii. 

I  193.  Where  a  common-law  assignment  for 
the  benefit  of  creditors  assentinf  thereto  has 
been  made,  the  rights  of  a  creditor  to  aasent 
thereto  or  to  take  other  proceedings  dec^ared^ 
Thompson  t.  Shaw  (Me.)  870. 

I  198.  Where  a  common-law  assignment  has 
been  made  and  a  nonassenting  creditor  by 
trustee  process  atteches  the  proper^  in  tH 
assignee's  hands,  such  assignee  will  not  be 
held  (diargeable  for  sums  paid  to  bma  fids 
creditors.— Thompson  t.  Shaw  (Me.)  STOl 

S  193.  Where  a  oommon-law  assignment  has 
been  made,  and  a  nonassenting  creditor  at- 
taches the  property  in  assignee's  hands;  siidi 
assignee  will  not  be  helA  dutrgeftUft  for  pn^ 
erty  retomed  by  him  to  asricnor.— Hhmuwhi 
T.  Shaw  (Me.)  m 

HL  apfointmeht.quaijfioatiov, 

AlfD  TBNTOE  OFAMIGIIXB 
OB  TBITBTEB. 

I  210.  An  assignee  for  tb»  benefit  of  as- 
senting creditors  held  to  oiws  no  duty  to  non- 
assenting  creditors.— TtumuMon  t.  Shaw  (Me.) 
370. 

IV.  ADMIimTBATIOir  OF  AMIomBD 
ESTATE. 

f  256.  Assignee  under  a  common-law  as- 
signment for  the  benefit  of  creditors  has  a 
right  to  employ  counsel,— Thompson  v.  Shaw 
(Ha)  87a 

ASSOCIATIONS. 

See  Building  and  Loan  AssociatlimB;  Joint- 
Stock  Companies ;  Trade  Unions. 

'Liability  of  member  of  employers'  association 
for  preventing  employment  oC  discharged  em- 
ployfi,  see  Torts,  fS  10,  27,  28. 

Mntoal  benefit  Insurance  associations;  see  Iit> 
snrance,  SS  713-815. 

I  1.  Employers  may  combine  la  assodatlMis 
for  lawful  purposes,  but  mast  employ  lawfnl 
methods  for  the  attainment  of  such  paipowa.— 
Willner  t.  SllTerman  (Md.)  962. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Beceived;  Work  and  Labor. 
Action  in  contract  for  tort  in  general,  see  Ac- 
tion, {  27. 

S  1.  The  breach  of  all  parol  or  rimple  con- 
tracts is  remediable  by  an  action  of  assomp- 
Bit-Clark  T.  Van  Cleef  (N.  J.  Ch.)  26a 
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ASSUMPTION. 

Br  jadge  »b  to  (acts,  lee  Trial,  |  IM, 

Of  mortgflKe  debt  by  purchaser,  see  Mortgage!, 

li  280-284. 

Of  risk  b7  emi>l07^  tea  Ulster  and  SeiraDt, 

fS  206-219. 
Of  risk  by  paaaenger,  see  Carrten,  |  823. 

ATTACHMENT.  ' 

See  Execntioo;  Garoiahment. 
Exemptions,  see  Bxemptiona. 
Interference  with  interstate  commwce,  see 
Commerce,  |  81. 

H.  FBOPEBTT  BinUEOT  TO  ATTACH- 
MENT. 

Attacbment  of  freisfat  can  not  In  actual  use 
as  interference  with  intentate  commerce,  see 
Commerce,  |  SI. 

Shares  of  stocic  transferred  with  a  power  of 
attorney  authorizing  its  transfer  on  the  books 
of  the  corporation,  see  Corporations,  |  136. 

S  49.  Freight  cars  of  a  railroad  when  not 
In  actual  use  may  be  attached  like  other  per- 
sonal property,  as  against  the  objection  that 
they  are  needed  to  enable  the  railroad  to  per- 
form its  pnUic  duty^De  Bochemont  T.  New 
York  Cent.  A  H.  R.  B.  (N.  H.)  868. 

S  54.  The  interest  of  a  mortgagee  In  the 
mortgaged  premises  cannot  be  attached.— Pettua 

T.  GauTt  (Conn.)  509. 

m.  FROOEEDIMOS  TO  PBOCDBB. 

(B)  ATFIDAYITS. 

flOl.  An  affldaTit  In  attachment  tudng  the 
tlal  instead  of  the  Ohristian  name  ox  de- 
fendant is  InauffldenL— UcOrew  t.  Stelner  (N. 
J.  Sup.)  1122. 

I  122.  An  affldarlt  in  attachmmt  using  only 
the  Initial  name  of  defendant  cannot  be  amend- 
ed.—McGrew  T.  Stelner  (N.  J.  Sup.)  1122. 

ATTESTATION. 

Of  deed,  m  Deeds,  |  47. 

ATTORNEY  AND  CLIENT. 

Admissions  by  attorney,  see  Evidence,  1  246. 
Argument  and  conduct  of  counsel  at  trial  in 

dni  aedona,  see  Trial,  jS  109-121. 
A^ment  and  conduct  of  counsel  at  trial  In 

criminal  proseeotiona,  see  Orlminal  Law,  f 

m 

Attorneys  In  fact,  see  Principal  and  Agent 
Authority  of  assignee  for  benefit  ot  creditors  to 

employ  counsel,  see  Assignments  for  Benefit 

of  Creditors,  §  256. 
Confidential  relations  as  atFectlng  right  of  at- 

tomeT  to  take  under  will,  see  Wills,  i  16T. 
Couasel  fees  as  expenditures  of  estate,  see  Bx- 

ecutors  and  Admioistxators,  f  111. 
Privileged  communication,  see  Witnesses,  |i 

198-201. 

Warrant  of  attonfey  to  confess  judgment,  see 
Judgment  1  4B. 

H.  BETAINXB.  AMD  A1TTHOBIT7. 

S  101.  An  attorney  Is  not  authorised  as  a 
rule  to  compromise,  out,  where  such  anthority 
Is  given,  it  oinds  the  client.— l^nton  St.  By. 
Co.  T.  Lawlor  (N.  J.)  234. 

m.  DUTIES  Aim  UABIUTIES  OF  AT- 
TORITET  TO  OUENT. 

I  126.  The  court  held  not  to  have  power  to 
proceed  sunmiarily  agaliut  solicitors  for  cou- 
duct  towards  the  opposite  party;  the  relation 


not  being  that  of  solicitor  and  client.— Crane 
T.  Oumee  (N.  J.  Ch.)  338. 

IT.  OOMPEWBATIOK  AMD  UEH  OF 
ATTORHET. 

(A)  FEES  AND  OTHEB  BEUUNEBATION. 

Allowance  of  counsel  fees  for  examination  to 
determine  rights  of  assignee  of  contract  for 
sale  of  land  to  conveyance,  see  Tendor  and 
Purchaser,  $  172. 

Attorneys'  fees  as  costs,  see  Costs,  S  172. 

AUTHORITY. 

Of  agent,  see  Pilndpal  and  Agent,  ||  69,  lOO- 

137. 

Of  attorney,  see  Attorney  and  Client,  1 101. 
Of  municipal  officers,  see  Mnnidpal  Coq>orap 

tioos,  i  no. 

AUTOMOBILES. 

Liability  of  owner  for  injaries  caused  by  negll- 

JQce  of  chanffeor,  see  Master  and  Servant, 
801,  802. 
>ili^  of  owner  of  automobile  for  injuries 
to  third  person  tJirough  negligence  of  person 
^wrating  sAme,  see  Master  and  Servant,  | 

Negligent  use  of,  on  street!,  see  Municipal  Co> 

porations,  ||  702,  70S. 
Negl^ent  nse  of  streets,  see  Municipal  Gorpo- 

ratuns,  i  705. 

AVOIDANCE. 

Of  ccmtract  between  conoratlui  and  Its  direc- 
tor, see  GorporationB,  |  820k 

AWARD. 

See  Arbitration  and  Award,  |  68. 
Of  contract  by  school  district  to  lowest  bidder^ 
see  Schools  and  School  Districts,  {  80. 

6AIL 

JX.  IN  OBIBflHAI.  PBOSEOUTIOlfg. 

i  96.  Cash  bail  forfeited  In  prosecutions  be- 
fore a  Justice  of  the  peace  for  driving  an  auto- 
mobile at  a  prohibited  speed  held  to  belong  to 
the  county  under  Pub.  St  1901.  c.  256.  §  2.— 
Bocbingfaam  County  v.  Chase  (N.  H.)  634. 

8  96.  In  prosecutions  for  driving  automo- 
biles at  a  prohibited  rate,  the  costs  cannot  be  set 
off  against  forfeited  recognizances  which  belong 
to  the  county,  in  the  absence  of  a  statute  permit* 
ting  it,  especially  in  view  of  Pub.  St.  1901,  c 
25^  S  9,  relating  to  payment  of  costs  in  crim- 
iniQ  prosecntions.— Rockingham  County  t.  Chase 
(N.  EL)  634. 

BAILMENT. 

Negligence  of  bailee  as  not  ImpataUe  to  ballw, 

see  Negligence,  I  90. 

Particular  tpedet  of  haHmentt,  and  hailmeni* 

incident  to  particular  occupation*. 
See  Carriers,  S3  11&-202 ;  Innkeepers ;  Pledges ; 
Warehousemen. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Cteditors. 

X.  OOV BTITU  TIOHAK  AND  STATU- 
TOBT  PBOTUIOirS.' 

S  9.  A  common-law  assignment  for  the  bene- 
fit of  creditors,  if  bona  fide,  held  lawful,  and 
until  assailed  under  the  banlEruptcy  act  to 
stand  as  a  valid  transfer.— Thompson  t.  Shaw 

(Me.)  370. 
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m.  ASSIOKICEHT,  ADMINIBTHATIOir. 
AKD  DISTBIBUTIOir  OF  BAMK- 
KUVm  ESTATE. 

(G)  PREFERENCES  AND  TRANSFERS  BT 
BANKRUPT,  AND  ATTACHMENTS 
AND  OTHER  LIENS. 

S  165.  Application  by  a  bank  in  good  foitb 
of  a  bankrupt's  deposit  to  a  note  dae  from  the 
tankmpt  held  not  a  preference  as  defined  by 
Bankr.  Act  July  1,  19$8,  c.  Ml.  i  60a.  80  Stat. 
662  (U.  fl.  Gomp.  St  iSoi,  p.T8Ab).— Booth  r. 
Prete  (Conn.)  &3& 

S  177.  A  conveyance  of  land  to  defendant  by 
the  holder  of  the  legal  title,  as  to  which  land 
the  bankrupt  held  an  equitable  title,  held  void- 
able at  the  Instance  of  the  bankrupt'!  tmatee. 
—Parker  v.  Traver*  (N.  J.)  612. 

!  178.  Set-ofF  of  a  deposit  account  against 
a  bankrupt's  Indebtedness  to  a  bank  on  a  note 
held  not  a  transfer  of  property  within  Bankr. 
Act  July  1, 1808,  c  Ml,  S  1,  subd.  25,  30  Stat 
M5  (U.  S.  Comp.  St  1901,  p.  3420).— Booth 
V.  Prete  (Conn.)  938. 

8  181.  .  Where  the  grantee  participated  in  the 
grantor's  fraud  in  a  conveyaiice  to  liinder  and 
delay  creditors,  the  conveyance  was  voidable, 
though  given  for  an  honest  debt— Patfcer  t. 
TravanlN.  J.)  612. 

S  186.  A  creditor  of  a  bankrupt;  having  ac- 
cepted from  defendant  the  balance  of  a  mortgage 
debt  and  conveyed  the  mortnged  property  to 
defendant,  was  estopped  to  claim  that  a  convey- 
ance of  the  bankrupt's  Interest  therein  to  de- 
fendant was  fraudulent  as  to  her,— Parker  v. 
Travera  (N.  J.)  612. 

S  186.  Where  a  fraudulent  conveyance  by  a 
bankrupt  was  only  operative  as  to  one-tbird  of 
the  property,  and  the  grantee,  after  paying  cer- 
tabi  mortgage  liens  from  insurance  collected, 
retained  16,870,  a  decree  vacating  the  convey- 
ance sbould  only  have  imposed  a  liability  on  de- 
fendant for  one-third  of  such  sum  and  for  one- 
third  of  the  full  insurance  money.- Parker  t. 
Travers  (N.  J.)  612. 

(E)  ACTIONS  BT  OR  AGAINST  TRUSTEE. 

Interlocutory  proceedings  brought  up  on  ad- 
peol  from  final  Jndgnwnt  lee  Appeal  and  Sir- 
ror,  I  870. 

(Fi  CLAIMS  AGAINST  AND  DISTRIBU- 
TION OF  ESTATE. 

S  326.  Where  a  bankrupt  bad  a  deposit  In 
a  bank,  and  was  indebted  to  the  bank  on  a  note, 
the  bank  on  the  maturity  of  the  note  could  ap- 
ply the  deposit  in  pajnnent  thereof  under  Bankr. 
Act  July  1,  1808,  c  Ml,  {  6a  30  Stat.  565 
(U.  S.  Comp.  St.  1801,  p.  34G0).— Booth  T. 
Prete  (Conn.)  938. 

Vn.  COSTS  AED  FEES. 

9  473.  A  bankrupt's  trustee  held  entitled  to 
costs,  where  he  was  successful  in  setting  aside  a 
fraudulent  conveyance  by  the  bankruptr-Parker 
T.  Travers  (N.  J.)  612. 

BANKS  AND  BANKING. 

Taxation  of  banka,  sea  Taxation.  ||  228,  886. 

I.  OOETKOXi  AWD  BEGPIiATIOE  IE 
OEEERAIte 

S  2.  The  business  of  banking,  as  defined  by 
laws  and  cuatom,  consists,  among  other  tbings, 
iu  making  loans  of  money  on  collateral  se- 
curity.—t^rle  V.  American  Sugar  Keflning  Co. 

(N.  J.  Ch.)  391. 


n.  BANKIEO  COBPOBATZOES  AMD 
A8SOCXATIOES. 

(E)  INSOLVENCT  AND  DISSOLUTION. 

I  78.  The  capital  stock  of  a  corporatioo 
doing  a  banking  bualness  la  for  the  benefit  of 
all  the  creditors  of  the  company.— Bank  Com'n 
T.  Security  Trust  Co.  {N,  H.)  377. 

m.  FDEOTZOES  AED  DEAXJEOS. 

(G>  DEPOSITS. 

Set-off  of  deposit  against  bankrupt's  liability 
to  bank,  see  Bankmptcy,  g  326. 

Set-oS  of  deposit  against  bankmpt^a  liability 
to  bank,  as  transfer  of  property  within 
bankrupt^  act;  see  Bankruptcy,  |  178. 

(E)  LOANS  AND  DISCOUNTS. 

Validity  of  loan  to  municipality  where  member 
of  banking  aBsociation  is  also  a  member  of 
mnnidnal  eoondl,  ae*  Municipal  Gozpoza- 
tions,  I  231. 

T.  SATIHOS  BAEKS. 

Gift  of  depodt  see  Gifts,  |  80. 
Taxatioii       see  Tazatkm,  f  22& 

VZ.  IdOAE,  TBVST.  AED  lEVESmSET 
OOHVAEIES. 

Concurrent  and  conflicting  Jurisdiction  as  to 
appointment  of  receiver,  see  Conrtsi,  |  47«!t 

I  317.  Under  Pub.  St.  1901,  c.  165.  S  18. 
savings  depoeiton  of  insolvent  trust  company 
authorized  to  do  a  general  banking  and  aarinss 
bank  business  held  entitled,  toKether  with  hold- 
ers of  debenture  bonds  of  the  company,  to 
share  with  unsecured  creditors  in  the  distribu- 
tion of  unpledged  assets.— Bank  Gom*r>  t.  Se- 
curity Trust  Co.  (N.  H.)  377. 

&  317.  Rule  stated  for  the  apportioning  of 
expenses  of  administering  funds  of  an  in- 
Bolrent  trust  company  doing  a  general  banking 
and  savings  bank  business.— Bank  Com'ia  v. 
Security  Trust  Co.  (N.  H.)  377. 

BAR. 

Of  action  by  limitation,  see  Limitation  of  Ac- 
tions, I  167. 
Of  dower,  see  Dower,  %  49. 
Of  remainder,  see  RemalndetBr  I  1(K 

BATTERY. 

See  Amnlt  and  Battery. 

BAWDY  HOUSE 

See  Diaorderly  Bonn. 

BAY  WINDOW. 

Authority  of  muuidpaUty  to  giant  nermlti  for, 
see  Honiclpal  Corpoiatlous,  i  667. 

BENEFICIAL  ASSOCIATIONS. 

See  Assodatlons, 

Building  or  loan  assoelationa,  see  Bnildlng  and 

Loan  Associations. 
Mutual  benefit  insurance  assodatlon;^  aee  In- 
surance, H  713-815. 

BENEFITS. 

Acceptance  of,  as  ground  oi  estopp^  an  E>- 

toppel,  S  93. 
Acceptance  of,  as  ground  of  ratificatlMt,  we 
Prmcipai  and  Agent  S9  166-171. 


TopIiM,  dlvlsloLS.  it  section  (|)  NUMBERS  la  this  Index,  A  Deo.  A  Anar.  Digs,  ft  BsportwlBdeui 

Digitized  by 


Google 


IMJUUX. 


U49 


BEQUESTS. 

Bee  WUlfl.  - 

BEST  AND  SECONDARY  EVIDENCE. 

In  drU  actionfl.  Me  Eridence,  H  U8-18B. 

BETTING. 

See  Gamliiff. 

BIDS. 

ContractB  with  school  district,  see  Sdiools  and 

School  Diatricts,  f  80. 

BILL  OF  EXCEPTIONS. 

See  EzceptionB,  BUI  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Note«. 

BILLS  AND  NOTES. 

As  payment,  see  Payment,  f|  17,  22,  67. 

V.  BZOHT8  AKD  I.IABIIJTIES  ON  IN- 
DOBSEBEEHT  OB  TRANSFEB. 

(O  ASSIGNMENT  OR  SALE. 

AsBignment  by  married  woman,  ratification  aft- 
er death  of  husband,  see  Hosband  and  Wife, 
I  199. 

VI.  PBESENTHENT,  DEMAND,  NO- 
TICE AND  PROTEST. 

I  422.  Evidence  that  defendant  and  others 
bad  receiTed  property  of  the  maker  of  a  note 
on  an  agreement  to  take  care  of  it  will  not 
support  an  action  against  defendant  alone,  as 
indorser,  on  the  theory  that  by  receiving  such 
property  he  waivfd  notice  of  mshonor. — Jordan 
v.  fieed  (N.  J.)  280. 

%  4aZ.  Evidence  that  defeodant  admitted  re- 
•ponaibility  npon  a  note  which  was  shared  by 
others  with  himself  Met  not  to  support  an  ac- 
tion against  defoiduit  akuer-Jordan  t.  Beed 
(N.  X)  280. 

Vm.  AGTIONS. 

Froof'of  Indorsement  In  blank  under  of 
■pedal  indorsement,  statutory  proridoD  as  to 
immaterial  rariance,  see  Pleading,  |  888. 

I  467.  The  complaint  on  a  note  Aeld,  In  view 
of  the  note,  indorsed  in  blank,  being  annexed, 
not  to  be  coDStrned  as  pleading  a  fecial  in- 
dorsement.— B.  L,  Cleveland  Co.  t.  Qiittenden 
(Conn.)  936. 

BOARD  OF  HEALTH. 

See  Health,  H  18,  19. 

BOARDS. 

State  library  board,  authority  In  respect  to 
pnblishing   pamphlets  and  catalogues,  aee 

States,  \  67. 

BONA  FIDE  PURCHASERS. 

Mortgagees  as,  see  Chattel  Mortgages,  |  139. 
Of  lands,  see  Vendor  and  Puroiaser,  S$  230- 
289. 

BONDS. 

Contractors'  bonds,  see  Highways,  {  113. 

Of  joint  stock  company  as  declarati<m  of  cash 

dividend,  see  Joint-Stock  Companies,  |  9. 
Sureties  on  bonds,  see  Priodpar  and  Surety. 


United  States  eontimctoi^  bonds,  see  United 
State*,  I  67. 

Aondf  /or  per/enHOMoe  «/  Aitfss  of  irMt  or 
oifee. 

See  Ezeeutoia  aud  Administrators,  H  B34,  587 ; 
Bccelveis,  |  205. 

Bond*  in  judicial  proceedinga^ 
See  Appeal  and  Error,  8|  369,  378 ;  BaiL 
Condonnatlon  proGeedingl^  see  Eminent  Do- 
main, I  820l 

BOOKS. 

In  state  library,  authority  of  trustees  in  respect 
to  publication  of  cataioguei  and  pamphlets, 
see  States,  |  67. 

BOOKS  OF  ACCOUNT. 

As  evidence,  see  Bvidenoe,  if  854,  876. 

BOUNDARIES. 

I.  DESCRIPTION. 

S  1.  Where  the  division  line  between  ad- 
joining tracts  is  disputed,  the  first  thing  to  do 
is  to  ascertain,  if  possible,  which  of  the  tracts 
was  first  located.— Collins  v.  Clough  (Pa.)  1077. 

§  3.  It  is  only  in  the  absence  of  marks  and 
monuments  npon  the  ground  and  the  total  fail- 
ure of  the  evidence  to  supply  them  that  recourse 
can  be  had  to  the  lines  and  calls  of  a  blodc  of 
surveys  or  the  lines  and  calls  of  junior 
member  of  the  block  or  any  other.— Collina  t. 
Clough  (Pa.)  1OT7. 

i  S.  Where  admitted  marks  and  monuments 
are  found  answering  the  calls  of  a  surrey,  th^ 
establish  conclusively  the  location.— Collma  v. 
Clough  (Pa.)  1077. 

§  3.  The  survey  of  an  Independent,  separate 
member  of  an  established  block  of  surveys  is 
to  be  located  by  the  work  of  the  aurreyor  found 
upon  the  ground,  if  it  can  be  traced.— Collins 
V.  Clough  (Pa.)  1077. 

S  8.  Calls  for  adjoiners  as  declarations  of 
the  surveyor  that  such  adjoiniug  tracts  had  pre- 
TiouBly  been  located  htld  concluBive. — Collins  t. 
Clough  (Pa.)  1077. 

S  6.  Where  some  only  of  the  original  marks 
and  monuments  of  a  surrey  can  be  found,  it 
is  competent  to  show  that  others  st  one  time 
existed,  and.  if  the  testimony  fails  to  supply 
them  all,  the  legal  presumption  will  suppw 
those  unaccounten  for.— Collins  r.  Clough  (Pal) 
1077. 

S  6.  Where  the  north  corner  and  west  comer 
of  a  survey  are  marked,  and  the  northwesterly 
line  between  them  is  fixed,  the  southwesterly 
line  will  be  located  by  the  official  courses  and 
diatanceg,  where  there  are  no  monuments  on 
such  line  to  atop  it  sliort  of  such  distances. — 
Enterprise  Transit  Co.  r.  Collins  (Pa.)  640. 

n.  EVIDENCE.  ABGERTAINMENT.  AND 
EBTABU8HBCENT. 

Admissions  by  employes  as  to  boundaries  as 

evidence,  see  Evidence,  f  244. 

f  35.  On  the  issue  of  the  boundary  of  a 
railroad  right  of  way,  certain  evidence  held 
immaterial.— Keefe  r.  SnIUvan  County  B.  B. 
(N.  H.)  879. 

S  35.  The  testimony  of  a  witness  that  he 
set  out  an  elm  tree  a  specified  number  of 
feet  fr<Hn  fence  posts  on  a  line  is  admissible 
to  show  the  location  of  such  fence.— Keefe  r. 
Sullivan  County  &.  R.  (N.  H.)  379. 

(  40.  In  ejectment,  Aeld,  that  the  court 
should  have  determined  as  a  matter  of  law 
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that  priority  of  location  under  orlKioal  war^ 
rants  was  with  plaintiffa,  and  ahoold  not  hare 
submitted  that  qoestion  to  the  Jury*— Collin* 
Clough  (Pa.)  1077. 

I  41.  Id  ejectment  to  determine  ttke  location 
of  a  disputed  boundary  line,  certain  issue  under 
the  evidence  held  to  have  been  erroneoasly  sub- 
mitted to  tlie  Jury^OoUins  t.  Glon^  ^a.) 
1077. 


BREACH. 


Of  contract,  see  Ciontiacta.  15  260-823;  Sales, 
H  174r-l&;  Vaador  and  " 
172. 


Pnrchaaer,  H  129- 


Of  warranty,  mo  Insnianee*'  I  282 :  Salea,  U 
428,  442. 

BRIDGES. 

Construction  of  in  connection  with  highway, 
see  Highways,  |  9d. 

I.  ESTABUBBMEirT,  COMBTBITCTION, 
AND  MAXKTEITAITCE. 

Effect  of  partial  invalidity  of  statute  relating 
to  bridge  companies,  see  Statutes,  |  04. 

Subject  and  title  of  statute  relating  to  brldgs 
company,  Bee  'Statatea,  {  113. 

ZI.  BEOtJUlTIOir  AMD  VSE  FOB 
TRAVEL. 

S  46.  In  action  for  injuries  at  a  brid^  heU 
a  question  for  the  jury  whether  in  making  re- 
pairs replacing  the  worn  plank  with  the  thin 
edges  was  negligence.— MflUken  t.  Board  of 
Chosen  Freeholders  of  Somerset  CkMintr  (N.  J. 
Snp.)  280. 

BROKERS. 

Baa  Frindpal  and  A^ent. 

m.  DUTIBS  AND  TiTABTT.TTOM  TO 
PBINOIPA£. 

9  24.  A  stop  order  to  a  broker  held  not  to 
impose  an  obligation  on  the  brewer  to  hold 
stock .  until  it  reaches  the  price  named  in  the 
order.— Rich  ter  v.  Poe  (Md.)  420. 

S  38,  Evidence  held  insufficient  to  show  a 
contract  with  a  broker  to  carry  stock  nntU  It 
declined  to  a  specified  price.— Blchter  t.  Foe 
(Md.)  42a 

IV.  COMPENSATION  AND  UEV. 

I  43.  Written  contract  to  pay  commlasions 
on  a  sale  of  real  estate  held  a  subsequent  prom- 
ise to  pay  for  Bervices  already  rendered,  and, 
having  no  consideration  to  support  it,  it  was 
unenforceable.— Shields  v.  Sterrat  (N.  J.  Sup.) 
1129. 

9  53.  Brokers  held  not  to  have  negotiated  the 
purchase  for  defendant  of  land,  so  as  to  be  en- 
titled to  commissions.— William  Martien  &  Co. 
V.  Mayor  and  City  Council  of  Baltimore  (Md.) 

06a. 

ft  66.  Under  a  atipnlaticm  of  a  contract  list- 
ing a  fiirm  with  a  broker  for  sale,  held,  that 
the  owner  waa  liable  for  commissions  on  a  sale 

after  withdrawal  from  the  broker  to  a  customer 
to  whom  the  broker  had  recommended  the  farm. 
— B.  A.  Strout  Co.  v.  Hubbard  (Me.)  1020. 

g  56.  Under  a  stipulation  in  a  contract  list- 
ing a  farm  with  a  broker  for  sale,  the  broker 
Actd  entitled  to  commissions  on  a  sale  to  a  pur- 
chaser to  whom  it  had  recommended  the  farm 
without  proof  that  it  had  influenced  him  to  pur- 
chase.—E.  A.  Strout  Co.  V.  Hubbard  (Me.)  1020. 

S  65.  A  real  estate  broker  may  not  act  for 
both  parties,  except  with  their  ^owledge  and 
aasent.— Zimmerman  v.  Qarvey  (Conn.)  780. 

I  65.  A  real  estate  broker  who,  In  Tiolation 
of  his  contract,  derives  a  profit  to  himself,  is 


not  entitled,  in  an  action  fliexcfer,  to  ui  tJOam- 
ance  for  bis  commission. — Sdiltifsibaam  T. 
Rundbaken  (Conn.)  890. 

f  67.  Purchaser  held  to  have  approved  the 
employment  of  a  broker  to  act  for  both  parties 
and  was  therefore  liable  for  contract  commia- 
siona.— Zimmerman  t.  Garvey  (Conn.)  780. 

V.  ACTIONS  TOB  COMFENSATIOH. 

I  82.  Under  a  declaration  claiming  commis- 
slone  only  on  property  purchased  by  defendant, 
evidence  of  negotiations  by  plaintiSs  in  r^nrd 
to  other  property  held  not  admissible. — William 
Martien  ft  Co.  v.  Mayor  and  City  CooscU  of 
Baltimore  (Md.)  966. 

i  86.  Evidence  in  an  action  for  commiasdons 
for  a  sale  of  real  estate  held  not  to  BoK>ot  a 
defense  of  fraud  in  the  contract  of  employ- 
ment.—Strout  V.  Lewis  (Me.)  137. 

{  86.  Evidence  in  an  action  for  commissions 
on  the  sale  ei  a  farm  held  to  warrant  a  finding 
fo^^laintifl^Il.  A.  Stroat  Co.  t.  Hnbbazd  (Mej 

BROTHERS. 

Rijriit  to  administer  on  estate  of  decedent,  see 
Exeeoton  and  Admlniatiatora,  |  17. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

See  AasociatioaB. 

J 42.  MortxB^  debts  of  borrowing  ahare- 
ders  of  a  building  association,  that  become 
doe  by  the  default  of  the  borrower,  may'  be  en- 
forced by  a  receiver,  afterwards  appointed,  in 
the  aame  manner  as  the  directws  of  Uie  asaocia- 
tiwi  might  have  done  if  Insolvency  had  wt 
supervened.— In  re  State  Mut  Boilding  ft  Loan 
Ass'n  of  New  Jersey  (N.  J.)  251. 

S  42.  Where  a  mortgage  to  a  building  asao- 
clation  by  a  borrowing  member  matured  oy  the 
insolvency  of  the  association,  the  member  Jieid 
debited  only  with  the  amoont  of  his  loan  and 
interest  thereon,  and  credited  <Hily  with  inter- 
est and  premiums  paid. — New  Jersey  Bld^.,  Loan 
ft  Inv.  Co,  v.  McNolty  (N.  J.  Ch.)  493. 

S  42.  The  insolvency  of  a  building  aasoda'* 
tion  holding  mortgages  to  secore  loans  to  mem- 
bers who  a^gnea  their  stock  aa  collateral  hM 
to  render  the  aame  payable  immediately. — ^New 
Jersey  Bldg.,  Loan  A  Inv.  Co.  v.  McNnlty  fS. 
J.  Ch.)  493. 

i  42.  The  provisions  in  the  articles  of  a  build- 
ing association  relating  to  withdrawals  by  mem- 
bers held  not  to  apply  on  insolvency. — New  Jer- 
sey Bl^„  I«an  ft  Inv.  Co.  t.  McKnlty  (N.  J. 
Ch.)  4^ 

{  42.  Where  a  mortgage  to  a  building  asso- 
ciation by  a  borrowing  member  matured  by  the 
insolvency  of  the  association,  the  member  could 
not  be  chargeable  with  any  of  the  running  ex- 
pense of  the  association  nor  with  any  sum  as 
a  reduction  charge  in  Oie  book  value  of  the 
stock.— New  Jersey  BIdg.,  Loan  ft  Inr.  Co.  t. 
McNulty  (N.  J.  Ch.)  4^ 

BUILDING  LINES. 

RestrictlTe  oorenuta,  aee  Oovoiants,  H  Sit  TO'- 

BUILDING  REGUUTIONS. 

See  Muiddpal  Oorporationa,  ||  601,  624. 

BUILDING  RESTRICTIONS. 

In  contract  for  sale  of  land,  sea  Vendor  and 

Purchaser,  f  230. 
In  deeds,  see  Deeds,  |  170. 
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BUILDINGS. 

Bnildtng  nstrietlons  In  contnet  for  aale  of 
land,  aee  Tendoi  and  PnixdiaaeT,  }  280. 

BesttictlTe  eorenanta  aa  to  conatrnction  o^  aee 
Corenanta,  H  fil*  79. 

BURIAL 

Seo  Dead  Bodlea. 

BURIAL  GROUNDS. 

Acceptance  of  trnat  for  keepbv  lo  repair,  aee 

Trusta,  1  38. 
Validity  of  trast  for  ornamenting  and  keeping 
in  repair,  as  affected  by  creation  of  perpeta- 
itiea,  aee  Perpetuities,  |  8. 

BY-LAWS. 

Of  benefit  society  part  of  contract^  aee  In- 
•oraDce,  |  719. 

CALENDARS. 

Compntatioit  of  time,  aee  Time* 

CANALS. 

I.  SSTABUSKMENT.  COHSTKUGTIOK, 
AMB  MAINTENANCE. 

licaae  of  canal  aa  carrying  privilege  of  exemp- 
tion from  taxation,  see  Taxation,  }  247. 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title;  Reformation  of  Inatm- 
menta. 

Setting  aaide  frandnlent  conveyances,  see 
Ftandnlent  Conveyances,  H  208.  21L 

CANDIDATES. 

For  offloa,  aae  BleetionB,  S  126. 


CARGO. 


See  Shipping. 


CARNAL  KNOWLEDGE. 

See  Bape. 

CARRIERS. 

Attacliment  of  freight  cars  not  In  actnal  nae, 

see  Attachment,  t  49. 
Attachment  of  freight  cars  not  in  aetoal  nse' 

aa  interference  mth  Inteiatate  conunereet  aee 

CoDunerce,  |  81. 

X.  OONTROI.  ANI>  BEGUUiTION  OF 
COmiON  CAWEBS. 

(A)  IN  OaMEBAL. 

I  12.  The  legislative  department  held  empow- 
ered to  prescribe  the  rates  to  be  charged  by 
carriers  for  their  services,  subject  to  a  specified 
limitatioQ.—State  T.  Central  Vermont  By.  Co. 
(Vt)  194. 

I  13.  Acts  1882,  p.  47,  No.  86  (T.  S.  H 
3902-8004),  when  conatmed  in  connection  with 
Acts  1882.  p.  47,  No.  36  (Y.  S.  3896).  held  de- 
-  claratory  of  the  common-law  obligation  of  car- 
riers.—State  V.  Central  Vermont  By.  Co.  (Vt) 
194. 

I  13.  Proof  of  ft  fact  held  not  to  establish  a 
Tli^tiMi  by  ft  carrier  of  Acts  1882.  p.  47,  No. 
87  (V.  S.  H  3002-8904),  requiring  carriers  to 
give  to  all  persons  reasonable  ana  eqnal  terms 
and  accommodations. — State  t.  Central  Ver- 
mont By.  Co.  (Vt.)  194. 


I  10.  One  hOd  ft  party  aggrieved  within  V. 
S.  I  8904,  making  a  carrier  wble  to  the  person 
aggrieved  for  damagea  for  a  violation  of  section 
3902.— State  t.  Central  Vermont  By.  Co.  (Vt.) 
194> 

8  20.  Wliat  la  a  reasonable  eqnality  in  the 
rates  for  the  carriage  of  merchandise  of  the 
same  description  between  the  same  poinu  is  a 

Question  of  fact— State  v.  Central  Vermont  By. 
!o.  (Vt.)  194. 

n.  OABBXAOE  or  OOODS. 

Injnriea  to  consignees  Invited  upon  carrier's 
premises  for  the  purpose  of  unloading  freight, 
see  BftUroada,  |  275. 

(F)  LOSS  OF  OB  INJUBT  TO  GOODS. 

Admissions  by  agent  In  attempted  settlement 
of  claim,  as  evidence,  see  EvldeDce,  |  244. 

S  113.  In  an  action  by  a  shipper  against  an 
express  company  for  the  valne  of  a  box,  nonsuit 
Jteld  properly  denied.— Hill  v.  Adams  Express 
Co.  (N.  J.)  688. 

i  130%.  An  action  for  damage  to  a  ship- 
ment was  properly  brought  in  tort  jointly 
against  the  railway  company  and  the  transpor- 
tation company  which  contracted  to  ship  the 

groperty.— Merclianta*  &  Miners'  TranajiOTtation 
o.  V.  Bicfaberg  (Md.)  993 ;  Elc^beqc  t.  Central 
of  Georgia  By.  Co.,  Id. 

S  132.  Parties  to  a  shipment  of  goods  held 

{•resumed  to  have  contemplated  liie  custom  of 
ssoing  bills  of  lading  when  letters  relating  to 
carriage  were  written.— Merchants'  &  Miners' 
Transportation  Go.  v.  Bichben  (Md.)  808;  Eich- 
berg  T.  Central  ol  Georgift  E^.  Ca,  Id. 

f  137.  In  an  action  against  a  carrier  for 
goods  lost  In  transit,  where  the  bill  of  lading 
contained  a  contract  fixing  the  value  of  the 
goods,  and  limiting  ^e  cftirler's  liftbillty  there- 
to, an  instruction  held  to  permit  the  shipper  to 
accent  such  bill  of  lading  with  knowledge  of 
the  limitation,  and  afterwards  to  repudiate  it 
and  to  be  erroneous.— Atkinson  r.  New  York 
Tntnafer       (N.  J.)  278. 

(H)  LIMITATION  OF  LIABILITY. 

I  160.  A  common  carrier  cannot  exempt  it> 
self  by  contract  from  loss  caused  by  Its  own 
negligence. — Atkinson  t.  New  York  Tranafer 

Co.  (N.  J.)  278. 

f  161.  While  a  carrier  cannot  contract  against 
its  own  n^ligence,  it  can  contract  ao  aa  to  put 
-the  burden  of  proving  negligence  on  one  aulng 
therefor.— Mer^ants*  &  Miners*  Transportation 
Co.  T.  Bidibere  (Md.)  993;  Eiehberg  t.  Cen- 
tral ot  QeoTgikUy.  Co.,  Id. 

I  168.  In  an  action  against  a  carrier  for  dam- 
ages to  a  shipment,  the  parties  held  empowered 
to  waive  the  provision  oi  a  bill  of  lading  affect- 
ing the  measure  of  damages. — Merchants'  & 
Miners'  Transportation  Co.  v.  Eichben  (Md.) 
993;  Eichberg  v.  Central  of  Creorgia  By.  Co., 
Id. 

S  168.  Becovery  for  damages  to  a  shipment 
had  properly  assessed  according  to  the  provision 
of  the  bill  of  lading  that  any  loss  snould  be 
computed  at  the  value  of  the  shipment  at  the 
time  and  place  of  shipment —Merchants'  & 
Miners'  Transportation  Co.  v.  Eichben  (Md.) 
993;  ESchberg  Central  of  Georgia  By.  Co., 
Id. 

(  158.  A  carrier  may  stipulate  with  the 
ahipper  as  to  the  value  of  the  property,  and 
contract  to  limit  Its  liability  to  tne  amount  so 
stipulated.— Atkinson  T.  New  York  Transfer 

Co.  (N.  J.)  278. 

i  158.  A  shipper  may  not  knowingly  receive 
without  dissent  a  bill  of  lading  fixing  the  val- 
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ue  of  the  goods  and  limiting  the  carrier's  lia- 
bility to  such  value,  and  thereafter  recover  the 
full  value  of  the  goods. — Atkinson  t.  Nev  York 
Transfer  Co.  (N.  J.)  278. 

I  168.  A  prorlaion  of  a  bill  of  lading  leqntr- 
ing  claim  for  Ion  of  or  dainue  to  freight  to  be 
made  in  writing  within  80  myn  after  delivery 
held  waiv«Kt.— Merchants'  &  MtneEs'  Transpor- 
tation Co.  V.  Eidiberg  (Md.)  903;  Eldiberg  t. 
Central  of  Georgia  Ry.  Co.,  Id. 

I  163.  Under  a  particular  bill  of  lading,  a 
flhlpper  held  to  have  the  burden  to  show,  not 
only  Injury  to  goods,  hut  negligence  of  the  car- 
rier causing  such  injury.— Merchants'  &  Min- 
ers' Transportation  Co.  v.  Eldiberg  Mi) 
Eidiberg  t.  Central  of  Georgia  By.  Co.,  Id. 

(0  GONNBCTINO  CABBIEBS. 

i  172.  A  connecting  carrier  is  mly  liable 
for  the  carriage  of  goods  over  its  own  line. — 
Shockley  v.  Pennsylvania  R-  Co.  (Md.)  487. 

S  180.  Driver  for  local  transfer  company  de- 
livering goods  to  express  company  for  shipment 
held  not  an  agent  of  the  shipper,  with  whom 
the  express  company  might  make  a  special  con- 
tract limiting  its  liability.— HUl  r.  Adama  Ex- 
press Co.  (N.  J.)  683. 

i  186.  The  burden  of  proof  In  an  action 
against  a  connecting  carrier  to  show  delay  is 
on  the  plaintiff. — ShocUey  t.  PennsylTania  B. 

Co.  (Md:)  437. 

§  185.  Presumption  of  negligence  from  dam- 
aged condition  of  freight  when  delivered  by  the 
last  of  several  connecting  carriers,  determined. 
— Gude  T.  Pennsylvania  B.  Co.  (N.  J.  Sup.) 
U28. 

8  187.  Evidence  In  an  action  against  a  con- 
necting carrier  for  delay  in  transportation 
held  to  warrant  the  court  In  withdrawing  the 
case  from  the  jury. — Shockley  T.  Pennnrlvania 
B.  Co.  (Md.)  487. 

(J)  CHARGES  AND  LIENS. 

I  189.  A  carrier  held  entitled  to  charge  a 
premium  for  iuBuring  safe  delivery  of  goods. — 
Merchants'  &  Miners'  Transportatkm  Co.  v. 
Eichborg  (Md.)  993;  Blchberg  t.  Central  of 
Georgia  By.  Co.,  Id. 

(K)  DISCBIMINATION  AND  OTEB- 

CHARGE. 

S  199.  At  common  law  a  carrier  of  freight 
Aeid  not  bound  to  treat  all  shippers  alike,  but 
may  discriminate  provided  the  discriminations 
are  reasonable  and  the  terms  are  not  reason- 
ably unequal.— State  T.  Central  Vermont  By. 
Co.  (Vt.)  194. 

8  202.  V.  S.  3901,  held  not  to  permit  a  buyer 
to  sue  a  carrier  for  an  overcharge  for  freight 
collected  from  the  seller  f<»'  transporting  the 

g>od8  and  paid  by  the  buyer  to  the  seller. — 
tato  V.  Central  Vermont  B.  Co.  (Vt)  183. 

IV.  CABBIAOE  OF  PASSEHOEBS. 

(A)  RELATION  BETWEEN  CARRIER  AND 
PASSENGER. 

8  247.  One  In  a  railroad  waiting  room  wait- 
ing for  a  train  on  which  to  take  passage  held  a 
passenger. — Philadelphia,  B.  &  W.  R.  Co.  y. 
Green  (Md.)  980. 

(D)  PERSONAL  INJUBIES. 
Nonsuit  at  trial  in  action  for,  see  Trial,  S  169. 

8  280.  That  It  Is  the  duty  of  a  carrier  to  use 
a  high  degree  of  care  to  protect  passengers  from 
danger  wnile  on  its  cars  held  a  proper  state- 
ment of  its  duty.— Brackney  T.  PuUie  Service 
Corp.  (N.  J.  Sup.)  149. 

I  314.  A  count  of  a  declaration  for  iniory 
to  a  passenger  by  the  carrier's  employe  Aeld 


sufficiently  to  show  die  employ^  wu  actiBC 
within  the  scope  of  his  duties.— PhiladeliAla.  £ 
&  W.  R.  Co.  T.  Green  (Md.)  986. 

8  814.  A  count  of  a  declaration  for  injniy 
to  a  passenger  by  an  employe  of  the  carrier 
held  not  to  sufficiently  show  the  employ^  was 
acting  in  the  scope  of  his  duties.— Philadeli^iia. 
B.  ft  W.  B.  Co.  T.  Green  (Md.)  986. 

I  814.  A  declaration.  In  action  for  injnries 

to  passenger,  held  to  disclose  a  breach  of  doty 
resulting  In  injury  to  plaintiff,  and  is  good  on 
d«nurrer.— Mettler  v.  Delaware,  L.  A  W.  R. 
Co.  (N.  J.  Sup.)  IIL 

8  814.  A  declaration  for  injuries  to. a  pas- 
senger Md  to  state  a  cause  of  action^MUIer 
T.  West  Jersey  ft  S.  B.  Co.  (N.  J.  Svp.)  1113. 

8  317.  Evidence  held  admissible  on  the  ques- 
tion of  whether  the  employe  of  a  carrier  who 
Injured  a  passenger  was  acting  in  the  capacity 
ot  a  servant  of  the  carrier  or  as  a  peace  officer. 
—Philadelphia,  B.  &  W.  B.  Co.  v.  Green  (Md.) 

8  81&.  In  an  action  for  injury  to  a  passenger 
while  attempting  to  enter  a  street  car,  evidence 
hdd  to  sustain  verdict  for  defendant. — Quagli- 
ana  v.  Jersey  City,  H.  &  P.  St.  By.  Co.  (N. 
J.  Sup.)  71  A.  43. 

8  320.  Whether  a  motorman  was  negligent 
in  running  his  car  which  collided  with  a  wagon. 
Injuring  a  passenger,  when  the  wheels  of  the 
wagon  attempting  to  leave  the  track  skidded, 
held  a  question  for  the  jury. — Brackn»' t.  Pub- 
lic Service  Corp.  (N.  J.  Sup.)  149. 

(E)  CONTBIBUTOBY  NEGLIGENCE  OF 

PEB80N  INJURED. 

f  S23.  The  doctrine  of  assumed  risk  as  ap- 
plied to  the  relati<Hi  of  carrier  aud  passenger 
involves  the  doctrine  of  contributory  negligence. 
—United  Railways  ft  Electric  Co.  v.  Riley  (Md.) 
970. 

8  331.  A  street  car  passenger  injured  in  a 
rear-end  collision  while  momentarily  standing 
on  the  rear  platform  Aeld  not  negligent  as  a 
matter  of  law,  nor  to  have  assumed  the  risk 
of  the  collision.— United  Railways  ft  Electric 
Co.  v.  Riley  (Md.)  970. 

8  331.  Statement  of  risks  assumed  by  a  pas- 
senger riding  on  the  front  j^tform  of  a  street 
car.— Bracknoy  t.  Poblic  &ridea  Govp.  (N.  J. 
Sup.)  1^. 

8  847.  A  passenger  injured  by  a  collision  of 
a  street  car  with  a  wagon  held  not  negligrat  as 
matter  of  law  in  ridii^  on  the  front  platform. 
— Brackney  t.  Public  Service  Coip.  (X.  J. 
Sifp.)  149. 

8  848.  In  an  action  for  injuries  to  a  street 
car  passenger,  instruction  ignoring  issue  of  con- 
tributory n^ligence  held  erroneous.— United 
Railways  ft  Electric  Co.  t.  Biley  (Md.)  9Ta 

8  348.  In  an  action  for  injuries  to  a  street 
car  passenger,  an  instruction  that,  if  plaintiff 
took  an  exposed  and  dangerous  position  on  the 
car  and  was  injured  by  reason  thereof,  be  could 
not  recover,  held  properly  refused. — United  Bail- 
ways  &  Electric  Co.  v.  Biley  (Md.)  970. 

(F)  EJECTION  OF  PASSENGERS  AND  IN- 

TRUDERS. 

Judgment  of  justice  of  the  peace  in  action  for 
wrongful  ejection,  as  bar  to  another  action, 
see  Justices  of  the  Peace,  |  ISO. 

Bes  gestae  in  action  for  wrongful  cdecd<m,  see 
Evidence,  8  128. 

8  363.  To  recover  for  expulsion  from  a  train 
at  a  place  other  than  a  passenger  station  in 
violation  of  Pub.  St.  1901,  c  160,  8  6.  ktU. 
that  plainttfl  must  prove  the  insuffiideney  of 
the  station  at  the  puce  of  expulsitm,  his  own 
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care,  and  the  Injarjr  resulting.— Caher  t.  Grand 
Trunk  Ry.  Co.  (N.  H.>  225. 

I  380.  Under  the  declaration,  in  an  action 
a^inat  a  railroad  for  aisault  and  battery  and 
wrongfal  ejection  of  a  pasMOger  from  a  train 
certain  evideDce  held  admissible.— Wells  7.  Bos- 
ton &  M.  R.  R.  (Vt.)  1103. 

§  382.  In  on  action  for  ejecting  plaintiff 
from  a  train  at  a  place  where  there  was  no 
passenger  station,  aamagea  from  an  illness 
caused  by  walking  home  Md  not  recoverable. — 
Caher  t.  Grand  TMnk  Ry.  Co.  (N.  H.)  225. 

§  382.  In  an  action  against  a  railroad  tot 
wrongful  ejection  of  a  passenger  from  a  train 
for  alleged  nonpayment  of  fare,  certain  evi- 
dence held  inadmissible  on  the  question  of  ex- 
emplary damages.— Wells  t.  Boaton  ft  M.  R.  R. 
CVt.)  1103. 

I  382.  In  an  action  against  a  railroad  for 
wrongfnily  ajecting  a  passenger  from  a  train 
and  Injuring  him,  ariaenee  tiiat  aa  a  result 
of  the  injuriea  plaintiff  abandoned  a  certain 
contract  at  a  great  loss  held  inadndasibie  to 

grove  special  damages. — Wells  T.  Boston  &  M. 
R.  (Vt.)  1103. 

8  384.  In  an  action  against  a  railroad  for 
wrongful  ejection  of  a  passenger  from  a  train, 
an  instmction  aa  to  exemplary  damages  held 
erroneous.— Wella  t.  Boston  ft  H.  R.  R.  (Vt.) 
1103. 

CASE  CERTIFIED  OR  RESERVED. 

For  determination  of  onestions  of  law,  see  Ap- 
peal and  Error.  K  809,  81& 

CASE  ON  APPEAL 

IfeUn^  and  aettlement,  aee  Appeal  and  Error, 

CATALOGUES. 

Authority  of  trustees  of  state  library  in  respect 
to  pablteatlon  of  catalogues,  see  States  |  67. 

CAUCUS. 

See  SQactiona.  |  126. 


CAUSE  OF  ACTION. 


See  Action. 


CEMETERIES. 


Acceptance  of  trust  for  keeping  In  repair,  see 

Trusts,  I  38. 
Validity  en  trust  for  ornamenting  and  keeping 
in  rspalr,  aa  affected  by  creation  of  perpetu- 
Perpetuities,  |  3. 


CENSUS. 


State  cenaoa  as  basis  for  determining  number 
of  lianor  licenses  to  be  lasued  in  towns,  see 
Itttoxtcatlng  Liquors,  |  46. 

I  8.  The  state  census  of  1905  being  duly  re- 
ported to  the  General  Assembly  by  the  Superin* 
tendent  thereof  as  required  by  Gen.  Laws  180G, 
C.  68,  II  3,  4.  it  will  be  presumed  that  the  census 
was  approved  by  the  census  board  and  General 
Assembly,  sd  as  to  constitute  it  a  legal  census. 
— Greenough  v.  Town  Council  oC  Town  of  Kar- 
raganaett  (R.  I.)  594. 

CERTIFICATE. 

Aa  evidence,  aee  Evidence,  S  332. 
Of  case  Of  question  of  law  for  determination, 
■ee  Apiwal  and  Error,  II  809,  816. 


CERTIORARI. 

Review  in  parUe»U»  proeeeiii^t. 
See  Forcible  Entry  and  Detainer,  |  44. 
Condemnation  proceedings,  see  Eminent  Do- 
main, 8  264, 
Registration  proceedings,  see  Elections.  |  112. 
To  review  tax  assessment,  see  Taxation,  |  49& 

I.  MATVBE  AHD  OBOVHDS. 

I  4.  Certiorari  will  not  lie  to  review  reso- 
lution of  corporation  removing  president  or  re- 
instating directors  where  mandamus  or  quo 
warranto  are  available.— Overman  t.  Manly 
Drive  Co.  (N.  J.  Sup.)  1126. 

IZ.  ntooEEDiiros  AHD  DBnSB- 

mXATIOK. 

S  64.  A  transcript  of  the  atent^rapbic  report 
of  the  proceedings  certified  by  tw  judge  under 
Laws  1905,  p.  259,  c.  138,  thoui^  not  trans- 
mitted to  the  clerk  of  the  Supreme  Court  with- 
in 15  days  by  the  party  suing  out  a  certiorari, 
may  be  treated  as  part  of  the  return  when  de- 
fendant in  certiorari  has  made  no  objection  to 
auch  state  of  the  case  under  rule  82  of  Snprema 
Court  Rulea.— HIU  v.  Adams  Express  Co.  (N. 
J.)  683. 

CHAMPERTY  AND  MAINTENANCE. 

I  4.  There  la  nothing  In  the  law  or  polity 
of  the  state  to  prevent  stockholders  from  agree- 
ing to  aid  their  corporation  in  its  litigations  and 
to  use  their  influence  to  see  that  out  of  the  pro- 
ceeds of  the  litigation  reasonable  disbursements 
made  by  them  are  refunded.— Bigelow  v.  Old 
Dominion  Copper  Mining  &  Smelting  Co.  (X. 
J.  Ch.)  153. 

I  4.  Agreement  among  stockholders  to  aid 
their  company  in  its  litigations  against  third 
parties.  e\'en  if  contrary  to  public  policy,  held 
not  to  operate  to  discharge  third  parties  from 
their  existing  liability  to  the  company.— Bige- 
low  V.  Old  Dominion  Copper  Mining  ft  Smelt- 
ing Co.  (N.  J.  Ch.)  153. 

8  6.  The  English  statutes  of  champerty  and 
maintenance  are  not  in  force  In  New  Jersey. — 
Bigelow  V.  Old  Dominion  Copper  Mining  ft 
Smelting  Co.  (N.  J.  Ch.)  153. 

I  6.  A  corporation  may  assign  its  right  to 
recover  moneys  claimed  to  be  due  from  pro- 
moters for  undisclosed  profits. — Bigelow  t.  Old 
Dominion  Copper  Mining  &  Smelting  Co.  (N. 
J.  Ch.)  153. 

f  7.  Plaintiff  having  admitted  an  heir's  In- 
terest in  land  in  controversy  prior  to  a  convey- 
ance thereof  to  R..  there  was  no  ouster  suffi- 
cient to  invalidate  the  heir's  deed. — Paton  v. 
Robinson  (Conn.)  730. 

f  7.  An  heir's  deed  of  lands  adversely  held 
is  only  void  against  the  person  In  possession 
and  his  privies,  the  grantee  being  entitled  to 

recover  possession  in  the  grantor's  name,  and 
then  protect  his  title  under  the  deed  by  estop* 
pel.— Paton  v.  Robinson  (Conn.)  730. 

8  7.  A  conveyance  by  a  person  out  of  pos- 
session is  only  so  far  void,  under  Gen.  St.  ]902, 
I  4042,  as  It  is  opposed  to  the  principles  of  the 
common  law  and  prohibited  by  affirmative 
statutory  provisions. — Paton  t.  Robinson 
(Conn.)  780. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

,  Of  eiyll  acdon,  see  Tenne,  H  BO,  72. 
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CHARACTER. 

Of  witnew,  lee  Wltoenea,  ||  844-861. 

CHARGE. 

By  carriers,  see  Carriers,  {§  12,  188. 
To  jury  in  civil  actions,  see  Trial,  H  191-2DG. 
To  jury,  in  criminal  proMcationa,  see  Crimi- 
*nal  Law,  H  778-«14. 

CHARITIES. 

X.  CBEATIOir,  EXISTENCE,  AND  VA- 
LIDITY. 

I  4.  Trust  created  hj  will  held  not  void 
as  inuKNuible  of  futfillment— Webber  Hospital 
Ass'n  V.  McKencie  (Ma)  1032;  McEensie  T. 
Muchmore,  Id. 

?14.  Will  held  to  create  a  valid  trust,  the 
t  coming  within  tbe  scope  of  a  public  charity. 
—Webber  Hospital  Ass'n  r.  McK^nile 
103:1;  McKenzie  v.  Muchmore,  Id. 

J  20.  A  hospital  organized  under  Rev.  St  c. 
47,  governing  business  corporationSj  held  not  a 
public  or  chiEirttable  institution  within  a  will 
creating  a  trust  in  faror  of  a  free  hospital 
«liere  the  unfortunate  may  receive  good  care 
and  skillful  treatment—Webber  Hospital  Ass'n 
V.  McKenzie  (Me.)  1032;  McKeniie  T.  Madi- 
more.  Id. 

J  20.  Hospital  organized  under  Rev.  St  c 

67,  governing  charitable  and  benevolent  organ- 
izations, held  to  meet  the  requirements  of  a  will 
creating  a  trust  in  favor  of  a  free  hospital, 
where  the  unfortunate  may  receive  f^ood  care 
and  skillful  treatment— Webber  Hospital  Ass'n 
V.  McKenzie  (MeJ  1032;  McKenzie  v.  Much- 
more,  Id. 

CHAHEL  MORTGAGES. 

See  Pledges. 

I.  BEQUI8ITES  AND  VAIJDITT. 

(B)  FORM  AND  CONTENTS  OF  INSTRU- 
MENTS. 

S  KJ.  Statutory  affidavit  of  consideration  in 
the  case  of  a  bona  fide  chattel  mortgue  re- 

Suir«d  by  F.  U  1002,  p.  kOd  BuiffichuiL— 
[oweU  V.  Stone  (N.  J.)  014. 

in.  CONSTBUOTION  AHD  OPERA- 
TION. 

(A)  GENERAL  RULES  OF  00N8TRUC- 

TION. 

S  106.  In  construing  an  instrument  claimed 
to  be  a  chattel  mortgage,  it  was  proper  to  con- 
sider the  intent  of  the  parties  as  disclosed  by 
the  writing  in  the  light  of  the  lononnding  cir- 
cumstances In  which  it  was  executed.— Stalker 
V.  Hayes  (Conn.)  109B. 

(B)  PARTIES  AND  DEBTS  OR  LIABILI- 
TIES SECURED. 

I  110.  Bill  of  sale  given  as  security  held 
not  to  cover  liability  for  future  indorsements, 
but  merely  to  secure  indorsed  notes  outstanding 
at  the  date  thereof.— First  Nat  Bank  v.  Man- 
ser (Me.)  134. 

(D)  LIEN  AND  PRIORITY. 

S  139.  A  subsequent  chattel  mortgagee  in 
good  faith  is  one  who  receives  his  mortgage 
without  knowledge  of  the  existence  of  a  prior 
mortgage.— Vanaman  v.  Fllehr  (N.  J.  Ch.)  692. 

§  150.  Under  Pub.  Laws  1902,  p.  487,  i  4. 
constructive  notice  afforded  by  the  record  of  a 

Srior  chattel  mortgage  contaminK  a  false  af- 
davit  as  to  its  consideration,  held  not  to  de- 


stroy the  good  faith  of  a  subsequent  mortgagee. 
—Vanaman  v.  Fliehr  (X.  J.  Ch.)  692. 

S  153.  The  language  "mortgagees  in  good 
faith."  as  used  in  P.  L.  1902,  p.  4S7,  fi  4.  re- 
lating to  chattel  mortgages,  held  to  include  a 
mortgagee  whose  mortgage  secures  a  pre-exist- 
ing indebtedBeB8.~Vanaman  v.  Fliehr  i>'.  J. 
Ch.)  tI82. 

IV.  RZGHTS  AND  UABUJTIlBa  OF 
PABTXES. 

S  162.  A  mortgagee  in  a  chattel  mortgage 
held  entitled  as  between  himself  and  the  mort- 
gagor to  the  Immediate  possessicHi  of  the  mort- 
gaged chattels.— SwKrtx  v.  GottUeb-Banem- 
8chmid1>StranB  Brewing  Co.  (Hd.)  854. 

S  170.  Evidence  held  to  show  a  conversion  of 
mortgaged  chattels.— Swartz  v.  Gottlieb-Bau- 
emsdbmidt-Straus  Brewing  Co.  (Md.)  854. 

V.  BIGHTS  AND  BEBCEDIE8  OF 
OREDITOB8. 

i  18S.   CSiattel  mortgagee,  where  there  is  no 

Slace  where  the  mortgage  can  be  recorded,  un- 
er  Rev.  St.  1903,  c.  93^  |  1,  must  take  posses- 
sion to  preserve  his  rights  against  attachios 
creditors.— Beaks  v.  Smith  (Me.)  884. 

i  194.  Trover  against  sheriff  attaching  prop- 
erty claimed  hy  plaintiff  under  a  chattel  mort- 
gage held  not  maintainable,  where  the  mortgage 

had  not  been  recorded,  and  plaintiff  had  not 
taken  possession,  though  be  had  eivoi  notice  of 
claim  Before  action  as  required  by  Rev.  SL 
1903,  c.  83,  S  46.— Peaks  v.  Smith  (Me.)  884. 

i  194.  It  is  indispensable  as  against  third 
parties  that  a  chattel  mortgagee  should  either 
record  the  mortage  or  take  possession,  as  pro- 
vided by  Rev.  St  1903,  c  ^  |  1,  to  retain  his 
rights  as  against  third  parties.— Feaka  t.  '&nith 
(Me.)  884. 

IZ,  TOBBOLOSUBE. 

{  255.  A  chattel  mortgage  debt  may  be  col- 
lected by  an  action  at  law  or  by  foreclosing  the 
mortgage.— Stalker  v.  Hayes  (Conn.)  1090. 

8  255.  Receipt  of  goods  by  plaintiff  held  not 
to  estop  her  from  further  prosecuting  a  claim 
for  rent  and  costs  of  an  action  of  summaiy  pro- 
cess.—Stalker  V.  Hayes  (Conn.)  1099. 

CHAUFFEUR. 

Liability  of  owner  of  antomobile  for  Injuries 
caused  by  negligence  of,  see  Master  and 
Servant,  H  801,  802. 


See  Fraad. 


CHEAT. 
CHECKS. 


See  Bills  and  Notes. 

As  payment,  see  Payment,  fi  22. 

CHILDREN. 

See  Ouardian  and  Ward;  InOtnti. 

CHOSE  m  ACTION. 

Assignment,  see  Assignments. 

CITIES. 

See  Municipal  Corporations. 

CLAIM  AND  DELIVERY. 

See  Replevin. 
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CUIMS. 

lait  eatet0  of  baQk;niiit»  tea  Bankropto^,  | 


Againet  estate  of  decedent,  see  Executors  aud 

Admiuietrators,  H  203-256. 
Against  insurance  companr  oq  diisolntioii,  see 

InniTaiice,  |  61. 

CLERKS. 

EBectiou  of  count?  clerk,  see  Counties,  {  65. 

CLOUD  ON  TITLE. 

See  Qnietliig  Title. 

CLUBS. 

See  Ataociatioiis. 

Liqnor  Ucenaea,  see  Intoxleating  Uqnon,  | 
46%. 

COLD  STORAGE. 

Iignrr  to  gooda  Bbwed,  me  Warelioiuemen,  | 

COLLATERAL  ATTACK. 

On  JodKmeot,  see  Jndgment,  |  472. 
On  mortgage  foreclosure  nnder  power  of  u3a, 
see  Mortgages,  1  378. 

COLLATERAL  INHERITANCE  TAXES. 

See  Tuatioii,  S  867. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKING. 

See  Frandi,  Btatste  ot  f  23;  GnarantT. 

COLLECTION. 

Of  estate  of  decedent,  see  Bxeentors  and  Ad- 
ministrators, IS  10^138. 

Of  mnnicipal  taxes,  see  Municipal  Corpora- 
tions, S  878. 

Of  taxes,  see  Taxatiou,  672-602. 

COLOR  OF  TITLE. 

To  BDBtala  adTsrse  possessloii,  see  AdTene 

Possessioo. 

COMBINATIONS. 

See  Conspiracy. 

Employer^  associations,  see  Assodatlotti,  |  1. 

COMITY, 

Between  conrtt,  see  Courts,  IS  472,  475. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Car- 
riers ;  Shipping. 

n.  suBjEpTS  or  beoukatioh. 

S  33.  Under  Act  Cong.  Jnoe  90,  1906,  e. 
3015,  34  Stat  768  (U.  S.  Comp.  Sl  Supp. 
1007.  p.  928),  misbranded  adulterated  intoxicat- 
ing liquors  are  removed  from  the  protection  of 
tlie  commerce  clause  of  the  Constitution.— State 
T.  Intoxicating  Uqnora  (Me.}  768. 

I  33.  Misbranded  aud  adulterated  iiqnors 
brought  Into  the  state  in  violation  of  Act  Cong. 
June  30.  1906,  c.  8915,  34  StaL  768  (U.  S. 
C<.mp.  St  Supp.  1907.  p.  028),  can  be  seised 


nnder  the  pollee  power  bef<»%  delivery  to  the 
consignee.— State  v.  Intoxicating  Liquors  (Me.) 
ToS. 

m.  MEANS  AlTD  UETHODS  OF  KEO- 
UIJITION. 

I  48.  The  enforcement  of  a  valid  state  stat- 
ute will  not  be  stayed  merely  Iwcanse  it  may 
iocidentally  affect  -interstate  commerce. — 1)9 
Rochemont  T.  New  Zork  Cent  &  H.  B.  B.  (N. 
H.)  868. 

I  60.  TTnder  the  Wilson  act  (Act  Aug.  8, 
1800,  c  728,  26  Stat  313  [U.  S.  Comp.  St. 
1901,  p.  3177]),  a  state  in  the  exercise  of  its 
police  power  may  lawfully  prohibit  the  advertis- 
ing within  the  state  of  intoxicating  liquors  sold 
or  kept  for  sale  without  the  state.— State  v.  J. 
P.  Bass  Pub.  Co.  (Me.)  894. 

I  81.  An  attachment  of  a  freight  car  of  a 
railroad  not  in  actual  use,  as  authorized  by 
Pub.  St  1901,  c.  220,  IS  1,  2,  held  not  forbid- 
den by  the  commerce  clause  of  the  federal 
Constitution.— De  Rochemont  New  Tork 
Cent  &  H.  R.  R.  (N.  H.)  868. 

I  81.  Interstate  Commerce  Act  (Act  Feb. 
4,  1887,  c.  104.  24  Stat  379  [U.  S.  Comp.  St 
1901,  p.  3154]),  held  not  In  conflict  with  a 
state  statute  permitting  the  attachment  of 
freight  cars  when  not  in  actual  use.— De  Roche- 
mont T.  New  Tork  Cent  ft  H.  B.  B.  (N.  H.) 
868. 

I  81.  BeT.  St  U.  S.  I  6258  (U.  S.  Comp. 
St  1901,  p.  3564),  held  not  to  prevent  the  at- 
tachment ot  a  car  of  a  foreign  railroad  whra 
in  the  state  and  not  in  actual  usp.— De  Roche- 
mont T.  New  York  Cent  &  H.  R.  R.  (S.  H.) 
86& 

COMMERCIAL  PAPER, 

See  Bills  and  Notes. 

COMMISSION. 

To  take  testimony,  see  Depositions. 

COMMISSIONERS. 

In  condemnation  proceedings,  see  Eminent  Do- 
main. I  234. 

Of  excise  in  cities,  see  Municipal  Corporations, 
I  148. 

COMMISSION  MERCHANTS. 

Ucense  taxes,  see  Liceuses,  1 1  6,  7,  & 

COMMISSIONS. 

Of  broker,  see  Brokers,  ||  43-67. 
Of  executw  or  administrator,  see  Bxecators 
and  Administrators,  H  498,  496. 

COMMITMENT. 

On  conviction  of  crime,  see  Criminal  Law,  } 
981. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  COUNTS. 

See  Assomprit,  Aetkm  of. 

COMMON  LAW. 

Constmctlon  of  statute  with  reference  to,  see 
Statntea,  1  222. 

COMMON  SCHOOLS. 

See  Sdiools  and  School  Districts.  H  63-80. 
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COMPENSATION. 

For  i>ropertT  taken  tor  pabUc  use,  aee  Bminenc 
Domain,  li  84-1S6. 

Of  particular  claatet  of  oficera  or  other  peraotu. 

See  BroKera,  S$  43-67:  Eixecutora  and  Admiuia- 
trators,  H  483,  496. 

Agent,  see  Priadpal  and  Agent,  I  81. 
Corporate  ofllcera,  gee  Corporations,  |  306. 
Munic^al  oflken;  aee  Muidciinl  Corporationa, 

Policemen,  aee  Municipal  Conwrationa,  1 186. 

COMPETENCY. 

Of  erldesce  In  clril  actions,  see  Evidence,  I 
155. 

Of  experts  as  witnesses,  see  Evidence,  fiS  536- 
546. 

Of  wituessea  In  general,  see  Witnesses,  IS  37- 
222. 

COMPLAINT. 

In  civil  actions,  see  Pleading,  \  74. 
In  criminal  proaecntiona,  see  Indictment  and 
Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SEHLEMENT. 

See  Paymeat;  Release. 

Authority  of  attomer,  aee  Attorney  and  Client, 

i  101. 

Of  claim  against  corporation  for  persoDal  in- 
juries, ratificatiou  of  act  of  corporate  agent, 
see  Corporations,  %  426. 

Restraining  prosecution  of  action  after  com- 
promise, see  Injunction.  S  26. 

}  6.  Tbe  only  elements  necessary  to  a  velid 
compromise  are  the  reality  of  a  claim  and  tbe 
bona  fidea  of  tbe  compromise. — Trenton  St. 
Ry.  Go.  T,  Lawlor  (N.  J.)  234. 

I  IK.  An  agreement  of  compromise  tbat  is 
nnexecnted  Is  not  a  valid  defense  at  law  against 
tbe  original  cause  of  action,  but  it  may  become 
available  as  an  equitable  defense  thereto.— 
Trenton  St.  Ry.  Co.  v.  Lawlor  (N.  J.)  234. 

COMPUTATION. 

Of  time,  see  Time. 

CONCLUSIOM. 

Of  witness,  see  Evidence,  fiS  470-COO. 

CONCLUSIVENESS. 

Of  adjudication,  gee  Judgment.  {§.  660-786. 

CONCURRENT  JURISDICTION. 

Of  conrti,  aee  Courts.  Ii  4^12.  476. 

CONDEMNATION. 

Taking  propertj  for  pnbllc  nfe,.  sw  Bmfnnt 
Domain. 

CONDENSED  MILK. 

SegnlatlouB  aa  to  aale,  see  Food.  I  & 

CONDITIONAL  SALES. 

See  Sales,  H  452.  470. 


CONDITIONS. 

7a  contract*  an4  otMMimioafc 

See  Deeds,  |S  170-176. 

Precedent  to  actiont  or  ether  j^roeeedinga. 
See  Action,  f!  7,  13. 

Coudemnatioa  proceedings,  see  Btailnent  D** 

main,  1  168. 
On  benefit  eertijBicate,  aee  Insnrance,  |  807. 
To  set  aside  release,  see  Releassb  I  21. 

CONFESSION. 

Of  judgment,  see  Judgment,  fi  45. 

CONFIDENTIAL  RELATIONS. 

IMscIoBure  of  communications,  see  Witnesses^ 
IS  108-222. 

CONFIRMATION. 

Of  assessment  for  benefits  from  public  Iroprore* 

ment  see  Mnnidpal  Owporations,  |  500. 
Of  mortgage  forecfoanre  aale,  aee  Mortgn«ea,  | 

367. 

Of  tax  title,  aee  Taxation.  H  685,  810l 
Of  trustee's  sale,  see  Tmsts,  $  200. 

CONFLICT  OF  UWS. 

Oontracta  and  conveyancet. 
CoDstmction  of  contracts,  see  Contracts,  |  144* 
Construction  of  deed,  see  Deeds,  |  91. 
Validity  of  truat,  see  Trusts,  |  2. 

Remediett  amd  jttriadietion  and  proetdmrtm 
See  Limitation  of  Actions,  I  2. 
Action  OD  contract,  see  Contracts,  {  325. 
Admissibllitj  of  parol  evidence,  see  Siridmca, 

«  384. 

Conflicting  jurlsdicti<ni  ot  courts,  see  Courts, 
IS  472,  475. 

CONNECTING  CARRIERS. 

See  Oarriem,  H  172-187. 

CONSENT. 

Of  bnsband  as  defense  to  action  for  alienation 
of  affectiona.  aee  Husband  and  Wlf^  |  32tiL 

CONSIDERATION. 

Of  contract  in  general,  see  Contracts,  S|  50, 
117. 

Payment  of,  .as  creating  resulting  tmst,  aee 

Ohrasts.  8  72. 
Statement  in  chattel  mortgage  see  C^ttel 

MortgageSr  S  55. 

Of  particular  tdaa§eM  of  oairtfwrtfc 

See  Compromise  and  Settlement  I  6;  Fraud- 
ulent  ConveyanceSt  |  201;  MoTfttfoii,  i  3; 
Sales,  I  858. 

CONSPIRACY. 

XI.  ORIiaHAX.  BESPOKftZBXZJXT. 

(A)  OFFENSES. 
I  2S.  "Conspiracy"  defined.— Lanaaa  t.  Stata 

(Md.)  1058. 

i  23.  A  combination  and  agreement  between 
two  or  more  persons  to  injure  and  destroy  tlx 

{troperty  of  a  third  person  is  a  complete  czim* 
oal  conspiracy  and  subject  to  Indictm«it;  it 
not  being  necessary  that  the  conspirators  sboald 
determine  in  advance  wliat  particular  propMtj 
should  be  injured  or  destroyed.— Lanasa  v.  State 
(Md.)  1058. 
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S  27.  That  there  ii  a  diatlnct  statotorr  pro- 
TisioD  against  coanseliog  false  registration  or 
Totfng  keU  to  in  no  way  impair  a  charge  of  a 
conapiracT  to  procnre  a  disqualified  person  to 
TOte,  and  of  procuring  sudi  person  to  regtster 
as  the  overt  act  in  pursuance  of  the  eonflplracy. 
—State  T.  Nugent  (N.  J.  Sup.)  485. 

I  27.  Where  there  la  a  dealgn  to  procure  a 
disqualified  person  to  vote,  followed  bj  an  overt 
act,  the  conspiracy  held  complete,  thoogb  the 
person  doea  not  actually  Tote. — State  t.  Nn- 
gent  (N.  J.  Sup.)  485. 

S  27.  Aiding  and  abetting  in  the  false  r^s- 
tration  of  a  person  is  a  sufficient  overt  act  in 
execution  of  a  conspiracy  to  have  mch  penon 
vote  at  the  following  election. — State  t.  Nugent 
(N.  J.  Sup.)  485. 

{  34.  Fraudulent  voting  at  an  election  held 
a  i>€rversion  or  obstruction  of  the  due  adminia- 
tration  of  law,  which  by  Crimes  Act  (P.  L.  189S, 
p.  806)  S  87,  as  amended  March  22.  1899  (P.  L. 
I88d,  p.  214),  is  made  the  subject  of  a  con- 
■pUa<7.— State  T.  Nugent  (N.  J.  Snp.)  486. 

(B)  PROSECUTION  AND  PUNISHMENT. 

Duplicity  In  indictment,  see  Indictment  and  In- 
formation, S  t2&. 

Jurisdiction  as  dependent  on  locality  of  otfense, 
see  Criminal  Law,  |  97. 

Sufficiency  of  indictment  in  language  of  stat- 
ute, see  Xudictment  and  Informatiou,  fi  110. 

I  43.  An  indictment  for  conspiracy  to  de- 
stroy property  held  sufficient, — Lanasa  v.  State 
(Md.)  1058. 

J 43.  An  indictment  charging  a  conspiracy  to 
Ifully  and  maliciously  **in]ure  ana  destroy 
the  property"  of  the  prosecntor  is  sofficient 
without  further  description  of  the  property.— 
Lanasa  v.  SUte  (Md.)  1058. 

S  43.  An  indictment,  under  Crimes  Act  (P. 
Ii.  1898,  p.  805)  8  37.  as  amended  by  Act  March 
22,  1899  (P.  L.  1899,  p.  214),  (or  conspiracy  to 
commit  an  act  for  the  perversion  or  obstruction 
of  the  due  administration  of  the  law,  held  suffi- 
cient.—State  V.  Nugent  (N.  J.  Sup.)  485. 

I  43.  An  indictment  charging  a  conspiracy  to 
procure  fraudulent  votes  held  to  fix  the  place 
where  the  pnrpose  of  the  conspiracy  was  to  be 
executed.- State  v.  Nugent  (N.  J.  Sup.)  485. 

{  43.  An  Indictment  diarging  that  defendants 
combined  and  bonnd  themselves  to  procure  an- 
other to  fraudulently  vote  held  not  open  to  the 
objection  that  the  words  employed  were  not  apt 
to  charire  a  conspiracy.— State  v.  Nugent  (N.  J. 
Snp.)  485. 

CONSTITUTIONAL  LAW. 

Proviaiont  relating  to  particular  tabfectt. 

See  Bankruptcy,  S  9;  Criminal  Law,  fi  1213; 
Eminent  Domain,  S8  28,  47;  Intoxicating 
Liquors,  S  16;  Jury,  {§  13.  35;  Taxation,  $| 
40,  47. 

Cruel  and  unusual  punishment,  see  Criminal 

Law,  I  1213. 
Blection  or  appointment  of  county  deilu,  see 

Countiea,  S 

Enactment  and  validity  of  atatntes,  see  Stat- 
utes, SS  61 T  64. 

Special  or  local  laws,  see  Statutes,  S§  68,  94. 

Subjects  and  titles  of  statutes,  see  Statutes,  88 
105-123. 

I.  ESTABLISHMENT  AND  AMEND. 
MENT  OF  GONSTlTUTIOirS. 

S  7.  The  proviaions  of  a  concluding  section 
of  a  resolution  proposing  coustitutional  amend- 
ments intended  to  indicate  the  effect  thereof 
should  be  separated,  and  form  a  part,  respec- 
tivelj-,  as  they  may  apply,  of  the  separate  acts 
pntviding  for  the  publication  and  submission  of 


the  amendments.- In  re  ONi^ton  of  Supreme 
Court  (R.  I.)  798. 

8  7.  The  omclnding  section  of  a  reeolutiou 

{iroposing  amendments  Jteld  to  be  intended  to 
ndicate  the  effect  thereof  in  annulling  portions 
of  the  OoustitutioD,  and  not  to  vitiate  preced- 
ing sections  because  it  was  not  clear  ana  saliB- 
fac^^.— In  re  Opinion  of  Supreme  Court  (R. 

8  7.  The  conclndlng  section  of  a  resoluUou 
proposing  constitutional  amendments  held  not 
to  prevent  approval  or  publication  and  submis- 
sion to  the  electors  separately  of  the  several 
amendments  contained  therein. — In  re  Opinion 
of  Supreme  Court  (B.  I.)  798. 

I  7.  If  proposed  constitutional  amendmeuts 
are  submitted  to  the  electors  as  a  whole  without 
separation  by  an  act  of  approval,  a  concluding 
section  intended  to  Indicate  their  effect,  but 
not  clearly  doing  so,  should  be  redrafted  for 
t^at^^ui^se. — In  re  Opinion  of  Supreme  Court 

{  7.  When  sqiarate  constitutional  amend- 
ments are  proposed  lu  a  single  resolution,  the 
succeeding  General  Assembly  must  state  them 
separately  In  the  same  form  in  the  act  of  ap- 
proval as  they  were  as  constltnent  parts  of  the 
resolution  proposing  them.— In  te  Opinion  ot 
Supreme  Court  (R.  .L)  798. 

8  7.  Under  Const,  art  13,  the  Qeneral  As- 
sembly which  approves  constitutional  amend- 
ments has  the  sole  right  to  determine  whether 
they  shall  be  published  and  submitted  to  the 
electors  sini^y  or  togetiier.— In  le  Opinion  of 
Supreme  Court  (B.  I.)  798. 

8  7.  The  General  Assembly  may  provide 
that  an  approved  propositiou  of  the  preceding 
assembly  containing  separate  constitutional 
amendmiBnts  concerning  distinct  subjects  and 
relating  to  dfatlnct  artides  be  pnblubed  and 
submitted  a^ntely.— In  n  Opinion  of  Sn- 
prone  Conrt  (R.  I.)  798. 

H.  COmiTRPOTIOW,  operatiok, 
AND  ENTORGEMENT  OF  OOH- 
8TITUTIONAL  FBOVI8IONS. 

I  43.  Long  acquiescence  by  a  county  in  the 
validity  of  an  act  Imposing  an  annual  tax  held 
not  to  estop  the  county  commissioners  of  the 
county  from  attaciting  the  act  as  unconstitu- 
ticmal.— Somerset  County  Com'rs  t.  Pocomoke 
Bridge  Co.  (Md.)  462. 

8  45.  While  courts  should  be  very  cautions 
in  holding  acts  Invalid,  they  must  protect  the 
public  and  the  members  of  the  Legislature  from 
being  imposed  on  by  violation  of  constitutional 
provisions  intended  to  protect  them. — Somerset 
County  Ciwn'ra  t.  Poctuntriie  Bridge  Go.  (Md.) 
462. 

8  46.  Constitutional  questions  presented  on 
review  will  not  be  passed  on,  unless  it  is  neces- 
sary to  a  final  determination  of  the  case.— State 
V.  Boston  &  H.  R.  B.  (Vt.)  1044. 

m.  BZffTBIBtmON  OF  OOVEBK. 
MENTAL  FOWEBS  AND 
FUNCTIONS. 

(A)  LEGISLATIVE  POWERS  AND  DELE- 
GATION THEREOF. 

Certification  for  purpose  of  review  of  question 
involving  delegation  of  power,  see  Appeal 
and  Error,  8  309. 

8  60.  Const  U.  S.  art  4,  8  4,  held  to  limit 
the  legislative  power  ot  the  General  Assembly 
to  sncn  acts  as  are  consistent  with  a  republican 
form  of  government- Appeal  of  Allyn  (Conn.) 
794. 

8  50.  The  legislative  power  vested  in  the 
General  Assembly  by  Const,  art.  3,  §  1,  covers 
the  whole  field  of  legislation,  except  as  limited 
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bj  the  state  or  federal  CcmstitatlcHis.— Appeal 

of  AUyn  (Conn.)  704. 

fi  50.  The  Legislature's  power  U  practicallr 
almolute,  except  for  constitutional  UmitationB. 
— Citj  of  Burlington  t.  Central  Varmont  By. 
Co.  (Vt)  826. 

(B)  JUDICIAL  POWERS  AND  FDNO- 
TIONS. 

S  68.  Effect  of  Bin  of  Rights,  art.  9.  limit- 
ing the  purposes  for  which  taxes  may  be  raised, 
stated.— City  of  BarlingtoB  r.  Geutial  Yer- 
moDt  B7.  Co.  (Vt.)  826. 

nr.  poxjoE  POWER  xh  oehe&ai.. 

Oertiflcation  for  pnrpOM  of  rerlew  of  qneation 
involTiDg  delegation  of  poww,  see  Appeal  and 

Error,  |  808. 

S  81.  The  term  "police  power"  means  the 
general  power  of  governing  its  people  and  do- 
minioDS  oelonging  to  every  Bovereignty.— Appeal 
of  Allyn  (Coon.)  794. 

S  81.  The  public  policy  of  New  Jersey  is  the 
creature  of  the  Legislature.— Bigelow  t.  Old 
Dominion  Copper  Mining  &  Smelting  Oow  (N. 
J.  Ch.)  188. 

VI.  VESTED  RIOHT8. 

I  93.  Acts  1904.  p.  604,  c.  281.  f  2,  validat- 
ing tax  deeds.  Acid  not  nnoonstitutionu  as  im- 
pairing vested  rif^ta  of  the  owner  of  the  land. 
-McMahoQ  T.  Crean  (Md.)  995. 

S  93.  Acts  1906,  antborizing  assessments  for 
pHor  street  improTements.  And  not  to  take 
away  Tested  lights.— Durkee  t.        of  Bam 

(Vt.)  819. 

vn.  OBUOATioir  of  ooetraots. 

(B)  OONTBACTB  OF  STATES  AMD  UU- 
NIGIPALITIBB. 

S  137.  Acts  1006,  p.  266.  Na  256,  anthotlslug 
assessments  for  prior  street  inqiEovements,  hela 
not  to  impair  obligation  of  MnCracts.-— Diirkee 
T.  City  of  Barre  (Vt)  819. 

ZZ.  DUE  PROCESS  OF  I.AW. 

fi  267.  Where  a  person  accosed  of  crime 
within  the  state  is  subjected  like  all  other  per^ 
sons  to  the  law  in  Its  regular  course  of  admin- 
istration in  a  court  of  justice,  be  cannot  be 
heard  to  say  that  the  proceedings  and  judgment 
were  without  due  process  of  law. — lAuasa  t. 
State  (Md.)  1058. 

fi  278.  The  temporary  and  casual  use  of  un- 
used public  property  for  public  entertainments 
to  avoid  loss  of  revenue  on  such  unused  proper- 
ty, and  thereby  lighten  the  general  bunlen  of 
taxation,  held  jio\  an  invaaioa  of  the  rights  of 
citizens  engaged  in  the  business  of  eutertain- 
ing,  deprivmg  them  of  property  without  due 
process  of  law.— Gottlieb-Knabe  &  Co.  of  Bal- 
timore City  T.  Macklin  (Md.)  949. 

I  281.  Acts  1906.  p.  356,  No.  262,  author- 
izing the  city  of  Burlington  to  condemn  land 
for  a  public  wharf,  held  not  uacoustitutional  as 
denying  due  process  of  law. — City  of  Burling- 
ton V.  Central  Vermont  Ry.  Co.  (VL)  826. 

{  287.  The  fourteenth  amendment  of  the 
federal  Coustitution  held  not  to  forbid  the  Gen- 
eral Assembly  from  enacting  a  general  liquor 
license  law.— Appeal  of  Allyu  (Conn.)  794. 

I  290.  Lavra  1906,  p.  265,  No.  266,  held  not 
to  deprive  persons  of  property  without  due  pro- 
cess of  law  because  not  providing  opportunity 
to  he  heard  on  determination  by  a  city  council 
whether  a  municipal  imiiroyement  was  of  a 
chnrncter  authorizing  assessuieiit  for  benefits. — 
Dnriiee  v.  City  of  Barpe  (Vt.)  819. 


fi  200.  I^ws  1906,  p.  266.  No.  2S6.  Md  not 
objectionable  because  leaving  to  the  city  coun- 
cil the  final  determination  of  the  qaesticMi 
whether  a  municipal  improvement  when  made 
was  for  the  public  good  and  convenience  and 
neces^^  of  mdividiials.  on  the  determluation 
of  which  it  may  order  an  assessmeuL — Lazetle 
v.  City  of  Barre  (Vt.)  824. 

S  299.  Oen.  St  1895,  p.  1638,  fi  15.  forbid- 
ding suits  against  the  board  of  public  health, 
its  officers,  or  agents,  unless  the  board  acted 
without  reasonable  and  probable  cause,  does 
not  infringe  the  constitutional  provisions  pro- 
tecting private  property  and  individual  liberty. 
Valentine  v.  City  of  Bnglewood  (N.  J.)  344. 

fi  809.  Action  involving  property  in  the  state 
held  to  be  due  process  of  law  where  nonresident 
defendants  are  notified.— Amparo  Min.  Col  t. 
Fidelity  Trust  Co.  (N.  J.  Ch.)  606. 

CONSTRUCTION. 

Of  apprenticeship  agreement,  see  Apprenticea,  fi 

12. 

Of  assignment  for  creditors,  see  Asftignments 

for  Benefit  of  CredltoriLj  193. 
Of  chattel  mortgage,  see  Chattel  Mortga«eB.  U 

106-163. 

Of  contract,  see  0>ntract8.  fi  144. 

Of  contract  of  sale,  see  Sales,  fiS  81-8& 

Of  covenants,  see  Covenants,  fifi  49-79. 

Of  deed,  see  Deeds,  fifi  90-176. 

Of  guaranty,  see  Guaranty,  fi  27. 

Of  highway,  see  Highways,  H  99-119. 

Of  instructions,  see  Trial.  H  295.  296. 

Of  insurance  contract  see  Insurance,  1  146. 

Of  mortgage,  see  Mort^es,  fifi  121,  14£ 

Of  pleading,  see  Pleading,  fi  34. 

Of  release,  see  Release,  fi  34. 

Of  statutes,  see  Statutes,  fig  181-241, 

Of  trusts,  see  Trusts,  fi  131. 

CONSTRUCTIVE  TRUSTS. 

See  Tnat^  B  86-109; 

CONTEMPT. 

Disobedience  to  order  or  subpcena  In  execution 
proceeding  as  contempt,  see  Bxecutlou,  1  418. 

I.  ACTS  OR  COMDVOT  OOHSTlTUSUitt 
OOHTEKFT  OF  COURT. 

fi  24.  Where  a  decree  requires  trustees  to  pay 

dividends  and  Income  from  the  trust  estate  col- 
lected by  them,  the  trustees  cannot  excuse  non- 
payment by  snowing  that  no  part  thereof  is 
available  for  that  purposew-^aatram  t.  HcAns- 
lan  (U.  I.)  464. 

fi  25.  A  decree  for  payment  of  money  may 
be  enforced  in  chancery  in  proceedings  for  con- 
tempt— Jastram  v.  McAuslan  (R.  I.)  454. 

i  26.  A  court  of  chancery  may  punish  by  im- 
prisonment for  contempt  for  failure  to  pay 
money  as  directed  by  its  decree,  thoiub  execu- 
tion might  have  lamed.— Jastram  t.  McAoalan 
(K.  L)  404. 

fi  26.  Tbe  power  of  a  chanceiy  court  to  pun- 
ish by  imprisonment  for  contempt  for  fa £l tire 
to  pay  money  as  directed  by  Its  decree  is  not 
imprisonment  for  debt — Jsstram  r.  McAualan 
(R.  I.)  464. 

n.  POWER  TO  pimisH.  Am  pro- 

CEEDINOS  THEREFOR. 

fi  66.  A  decree  dismissing  a  petitioD  that  de- 
fendant trustees  be  adjut^ed  In  contempt  for 
paying  to  complainant  money  AeM  a  final  decree, 
within  Const.  Amend,  art,  12,  fi  1  (Laws  1903; 
~  c.  1089).— Jastram  t.  McAnalan  (R.  I^ 
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{  66.  An  appeal  lies  from  orders  in  proceed- 
ings for  civil  contempt.— Jaatram  T.  McAuslan 
(K.  I.)  464. 

CONTEST. 

Of  election,  see  SUecttona,  |  805. 

CONTINGENT  INTEREST. 

AadguabUitj,  Me  Airignmentt.  |  9. 

CONTINGENT  REMAINDERS. 

Crwtlon,  IM  Wlib,  |  684. 

CONTINUANCE. 

Applicatloii  for  continuance  as  condition  pre- 
cedent to  grant  of  new  trial,  aee  New  Trial, 
I  97. 

8  12.  Denial  of  an  application  for  a  con- 
tlnuance  for  absence  of  the  defendant  because 
of  sidcneu  held  not  error.:— Allen  t.  Chase 
(Conn.)  367. 

i  IT.  Motion  to  strike  caasa  from  trial  list 
and  [>oetpone  It  to  the  next  term,  several  months 
tliereafter,  hvid  properly  overmled. — Bums  v. 
Pennttjlrania  R.  Co.  (Pa.)  1054. 

I  30.  Where  an  action  by  a  father  Is  brought 
for  the  nee  of  another,  and  Judgment  for  plain- 
ti(F  is  rerersed  and  the  name  of  the  mother  Is 
added  hj  amendment,  omitting  the  name  of  the 
use  plaintitf,  such  omission  is  no  ground  for  a 
cmtinnance. — Bracl[en  v.  Pennsylvania  B.  Co. 
(PaO  926. 

CONTRACTS. 

Action  ai  contract  or  tort,  see  Action,  f  27. 
Agreements   within   Btatnte   of   frauds,  see 

Frauds,  Statute  of. 
Alteration,  see  Alteration  of  Instruments. 
Asfiignment,  see  Assignments. 
Impairing  obligation,  see  Constitotional  Law, 

§  137. 

Liquidated  damage*  or  penaltiee,  eee  Damages, 
fi  78. 

NoTation,  see  NoTation. 

Operation  and  effect  of  duunpertr.  see  Oham- 
pertr  and  Maintenance. 

Oneratiou  and  effect  of  customs  or  nsages,  see 
Cnatoms  and  Usages. 

Operation  and  effect  of  gaming  lawa,  aee  Gam- 
ing. §S  11-49. 

Parol  or  extrinsic  e-vldence,  see  Bridence,  H 
384-462. 

Reformation,  see  Beformation  of  Instrumenti. 

Bestrainlng  performance  or  breacb,  see  In- 
junction, f  62. 

Specific  performance,  see  Spedfic  Performance. 

Subrogation  to  ri^ta  or  remedies  oC  creditors, 
see  Subrogation. 

Co»tract»  of  partjeulor  doMei  of  pertons. 

See  Corporations,  gt  456,  462;  Husband  and 
"Wife,  15  46,  49%;  Master  and  Servant ;  Mu- 
nicipal Conoratioua,  |i  231.  260;  Schools 
and  School  Diatrlcts,  IS  79,  80;  United 
States,  I  67;  Warehonsemen. 

Uunidpal  offlcers»  see  Municipal  Corporations, 
I  17a 

CtmtracU  relating  to  partiaAar  tuhiect*. 

See  Interest;  Logs  an*^.  Logging,  {  8;  Mines 
and  Minerals,  fig  70-83;  Waters  and  Water 
Courses,  f  158w 

Amount  of  costs,  see  Costs,  I  148. 
Compensation  of  broker,  see  Brokers,  |  43. 
Ground  for  mechanics'  liens,  see  Mechanics* 

Liens,  H  97,  115. 
Im^irovement  of  highway,  see  Highways,  {  113. 


Pdrttevlar  ciat$ea  of  empreta  oontracta. 

See  Bills  and  Notes;  Covenants:  Guarantj; 

Indenmity;  Insurance;  Idens;  Bales. 
Agency,  see  Principal  and  AsenL 
Apprenticeship,  see  Apprentices,  |  12. 
Einployment,  see  Master  end  Servant. 
Lea  sea,  see  Landlord  and  Tenant. 
Mutual  benefit  insurance,  see  Insurance,  il 

713-724. 

Sales  of  realty,  see  Vendor  and  Porehaser. 
Separation  agreements,  see  Husband  and  Wife, 
f  299. 

Suretyship,  see  Principal  and  Surety. 

Particular  cia$$M  of  implied  contraata. 
See  Assumpsit,  Action  of;  Contribution;  Mon- 
ey Received;  Work  and  labor. 

PorMoalar  sioilet  of  diaeharffins  contraeta. 
Oomprofflise  and  Settiement;  Payment; 

Z.  BEQUISITES  AMI)  VALIDITT. 

(B)  PARTIES.  PBOPOSALS,  AND  AO- 
CEPTANCB. 

S  22.  The  acceptance  of  a  proposal  may  be 
communicated  conduct — Porter  v,  Bvert's 
Estate  (Vt.)  722. 

f  22.  Whether  plaintiff  accepted  in  writing 
a  written  proposal  by  decedent  to  pay  her 
money,  if  she  snould  refrain  from  certain  acts, 
held  immaterial  to  plaintiff's  rights  thereunder. 
—Porter  v.  Evert's  BsUte  (Vt.)  722. 

j  28.  One  who  enters  into  a  written  con- 
tract, without  any  fraud  being  practiced  upon 
him,  is  conclusively  presumed  to  understand 
and  assent  to  its  terms  and  legal  effect— Zdanoe* 
wid  V.  Burlington  County  Traction  Co.  (N.  J. 
SupO  128. 

(D)  OONSIDEIRATION. 

I  60.  "Valuable  consideration"  defined.— Dar- 
cey  V.  Darcey  (R.  I.)  595. 

I  77.  A  gift  made  for  a  good  consideration 
held  to  prevail  unless  It  interferes  with  cred- 
itors and  purchasers.— Candee  T.  Connecticut 
Sav.  Bank  (Conn.)  661. 

(B)  VALIDITY  OF  ASSBNT. 

I  99.  Where  fraud  is  alleged  as  a  defense  In 
an  action  on  a  written  contract  defendant  Md 
to  have  the  burden  of  establishing  it  by  clear 
and  couTincing  prooL— Strout  t.  liOwis  (He.) 
137. 

m  LEGALITY  OF  OBJECT  AND  OF  CON- 
SIDERATION. 

Insurance  contract,  aes  Insnrancef  i  13& 

I  117.  A  contract  not  to  engage  in  business 
within  a  specified  area  within  a  specified  term 
is  not  injurious  to  public  policy  if  the  area  is 
witbin  that  covered  by  the  business  sold. — 
Fleckenstein  Bros.  Co.  t.  Fleckeostein  (N.  J.) 
265. 

I  117.  A  contract  held  only  In  partial  re- 
straint of  trade,  and  therefore  not  contrary  to 
public  policy,  unless  it  went  further  than  was 
required  for  the  enjoyment  of  the  business  sold, 
or  the  restraint  interfered  with  the  interests 
of  the  public— Fleckenstein  Bros.  Co.  T.  Fleck- 
enstein {N.  J.)  265. 

{  127.  Though  parties  may  agree  that  it 
shall  be  a  condition  precedent  to  application  to 
the  courts  that  they  shall  have  first  settled  the 
amount  due,  they  cannot  entirely  close  access 
to  the  courts. — Ounton  v.  Westchester  Fire  Ins. 
Co.  (Me.)  1037. 

I  127.  A  general  stipulation  In  a  contract 
for  arbitration  will  not  be  enforced  so  as  to  di- 
vest the  courts  of  their  established  jurisdiction. 
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— DaDtoa  T.  Westchester  Fixe  Ins.  Co.  (Me.) 
1087. 

I  137.  Contracts  reatraiaing  defendant  from 
eDgaging  In  buslneas  held  sustainable  as  to  Jer- 
H7  City,  even  If  iOTalid  as  to  the  territory  out- 
■ide.— FleckeiiBtflln  Bnw.  Co.  t.  Fleckeutein 
(M.  J.)  265. 

n.  ooHSTSDonoir  jam  opeba- 

TIOR. 

<A)  GENERAL  RULES  OF  CONSTRUG- 
TION. 

}  144.  Rale  goTemlng  determination  of 
law  governing  a  contract  made  in  the  state 
where  tiie  parties  reside,  covering  snbject-mat- 
ter  in  another  state,  stated.— New  Haven  Trust 
Co.  V.  Camp  (Conn.)  788. 

I  144.  The  lex  loci  controls  the  nature,  con- 
struction, and  validity  of  contracts.— Mandru  v. 
Ashby  (Md.)  312. 

I  175.  A  party  attempting  to  establish  an 
oral  agreement  as  collateral  to  a  written  one 
muat  overcome  the  presumption  that  the  writ- 
ing contains  the  whole  agreement— Chaplin  v. 
Gerald  (Me.)  712. 

(B)  PARTIES. 

I  188.  A  subcontract  of  part  of  a  building 
contract  Acid  to  require  work  to  be  done  accord- 
ing to  specifications. — Oliver  &  Burr  v.  Noel 
Const.  Co.  of  Baltimore  City  (Md.)  969. 

V.  FERFOBMAHOE  OB  BBEAOH. 

I  280.  Unless  the  cost  of  erecting  a  bnlldii^ 
is  reasonably  near,  or  reasonably  approximates, 
the  estimate  of  the  architect,  the  architect  is 
not  entitled  to  recover  for  his  servloes.— WlUiar 
T.  Nagle  (Md.)  427. 

J 319.  Where  a  contractor  has  been  wrong- 
ly prevented  Crom  completing  his  contract, 
he  may  recover  for  the  work  aone.^Ketley  v. 
Town  of  Torrington  (Conn.)  939. 

S  S23.  In  an  action  by  architects  for  compen- 
sation, the  Question  whether  plaintilfs'  estimate 
was  reasonably  near  the  cost  of  the  building  is 
for  the  Jury,  onieas  the  qnestion  is  to  be  deter- 
mined from  a  construction  of  the  provisions  of 
a  written  contract  of  employment.— Williar  v. 
Nagle  (Md.)  427. 

I  323.  Whether,  under  the  testimony  a  build- 
ing has  twen  substantially  completed  so  aa  to 
entitle  the  plaintiff  to  recover  the  value  of  his 
work.  Is  a  question  for  the  jnry. — Loh  T.  Broad- 
way Realty  Co.  (N.  J.  Snp.)  112. 

I  823.  Whether  a  contract  has  been  per- 
formed is  for  the  jury,  if  there  is  evidence 
frmn  which  It  might  properly  so  infer.— Kin- 
ng  T.  Philadelphia  Watch  Case  Go.  (N.  J.) 

VI.  AGTIOlfS  FOR  BREACH. 

Assumpait,  see  Assumpsit,  Action  of,  f  1. 
Besttainiug  performance  or  breach,  see  In- 
junction, I  62. 

S  325.  The  remedy  on  contracts  Is  regulated 
by  the  law  of  the  forum. — Mandru  v.  Ash- 
by  (Md.)  312. 

§  346.  Declaration  in  action  against  one  held 
not  supported  by  proof  of  contract  by  defend- 
ant and  another.— Jordan  v.  Reed  (N.  J.)  2S0. 

8  349.  Where,  In  an  action  for  the  balance 
due  on  a  contract,  defendant  introduced  a  letter 
containing  a  general  complaint  of  the  work, 
held,  that  it  was  competent  for  plaintiff  to 
introduce  evidence  of  offer  to  remedy  defects  in 
rebuttal.— Kinney  v.  Philadelphia  Watch  Case 
Co.  (N.  J.)  269. 

I  353.  In  an  action  by  architects  for  com- 
penaatlon,  an  instruction  requested  by  defend- 


ant in  regard  to  a  variance  between  the  conta 
of  the  building  and  plaintiffs'  estimate  held 
properly  refused.— Willlar  v.  Nagle  (Md.)  427. 

CONTRADICTION. 

Of  witness,  see  Witnesses,  H  406-414. 

CONTRIBUTION. 

S  6.  Equity  does  not  recognize  any  ri|^t  of 
contribution  between  joint  trustees  who  are 
together  guilty  of  intentional  wroiudoing.— 
Bigelow  V.  Old  Dominion  Copoet  Jfining  A 
Smelting  Co.  (N.  J.  Oh.)  153. 

i  5.  Pnnnoter  who  had  been  held  answerable 
in  scdldo  for  secret  profit  gained  by  himself 
and  fellow  promoter  Aeld  not  ^titled  to  con- 
tribution from  the  estate  of  his  fellow  pro- 
moter.—Bigelow  V.  Old  Dominion  Copper  Min- 
ing A  Smelting  Go.  (N.  J.  CbJ  153. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  SI  GS~QO. 

CONVERSION. 

Wrongfnl  conversion  of  personal  pn^rty,  see 

Trover  and  Ckmversion. 

S  16.  Will  construed,  and  hdd  to  ctmvert  the 
real  estate  of  testator  Into  personalty,  of  wbidi 
the  widow  took  one-half  under  the  will. — In  re 
Dull's  Eatate  (Pa.)  9;  Appeal  of  McCormick. 
Id. 

CONVEYANCES. 

In  fraud  d  credltoct,  ne  Frandnlent  Convey- 
ance*. 

In  tnut,  see  Tnuta,  {|  2,  88. 

Conveyancet  hy  or  to  particular  elauaa  of 
persons. 

See  Guardian  and  Ward,  |  76:  Horiiand  and 

Wife,  IS  46,  491^. 
Married  women,  see  Husband  and  Wife,  || 

199.  202. 
Sberiffs,  see  Execution,  |  319. 

(7on«e|HHio8fl  of  piuiteulor  tpeeiet  of,  or  estalee 
or  mtarettg  in,  propertp. 

See  Easements,  f  SO;  Mines  and  Minerals, 
S  65. 

Mortgaged  property,  see  Mortgages,  §{  274- 

295. 

Separate  property  of  married  women,  see  Hne- 

band  and  Wife,  U  109;  202. 
Water  rights,  see  Waten  and  Water  Gonrsesi, 

S  166. 

Pttrtieular  olatses  of  eonvciraiiee*. 
See  Assignments;  Chattel  Mortgages;  Deeds: 
Mortgages;  Assignments  for  Benefit  of  Cred- 
itors. 

CORPORATIONS. 

Mandamus,  see  Mandamus.       126,  131. 
Quo  warranto,  see  Quo  Warranto. 
Subject  and  title  of  statute,  see  Statntes,  | 
113. 

Taxation  of  oorpwatlona  and  corporate  prop- 
erty, see  Taxation,  |S  113, 114.  STO^SOa. 

Particular  classes  of  corporationt. 

See  Building  and  Loan  Associations;  Municipal 
Corporationa;    Railroads;    Street  Railroads. 

Banks,  see  Banks  and  Banking,  73. 

Insurance  companies,  see  insurance. 

Trust  companies,  see  Banks  and  Banking,  i 
317. 

Water  companies,  see  Waters  and  Water 
Courses,  sfl83-^- 
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I.  ZHOOBIPORATIOH  AMD  OBOAIT- 
IZATXON. 

Champertottfl  aKreementa  relating  to  recovery 
of  nndiBclosea  profits  from  promoterB,  see 
Champerty  and  Maintenance.  |  B. 

Comity  between  conrtB  affecting  Jnriadtction  of 
action  iDToIviiu?  secret  proflbi  by  promoters, 
see  Courts,  {  Gift. 

Ooutribotion  between  promoters  for  liability 
for  obtaining  secret  profits  against  corpora- 
tion, see  Contribution,  i  5. 

I  28.  Defect  in  organisation  of  corporation 
held  not  to  prevent  its  being  a  corporation  de 
facto,  and  acquiring  land.— New  Xork,  B.  &  B. 
By.  Co.  V.  Motil  (Conn.)  563. 

i  30.  Corporation  held  entitled  to  bold  pro- 
moters liable  for  secret  profit  jointly  and  sev- 
erally.—Bigelow  T.  Old  Dominion  Copper  Min- 
ing &  Smelting  Co.  (N.  3.  Cb.)  103. 

n.  COBPORATE  EXISTEHOB  AMD 
FRAMCHISE. 

S  36.  A  corporation  engaged  in  mannfactnr- 
Ing  toys  could,  under  the  corporation  law  (Laws 
1896.  p.  277,  c.  185),  continue  its  eziatenoe  in- 
definitely by  proper  proceedings.— M.  Bednave 
Co.  V.  Redgrave  (N.  J.  Ch.)  147. 

m.  OOBPOBATB  HAMS,  SEAI^DOM- 

Assessment  of  damages  in  nroceedlngs  to  re- 
strain wrongful  use  of  similar  name  by  other 
corporation,  see  Injunctioo,  {  198. 

Corporate  records  as  evidence,  see  Evidence, 
i  3S2. 

f  49.  A  corporation  cannot  appropriate  a 
corporate  name  or  trade-mark  of  anotner,  and 
thu!)  obtain  its  business  by  deceit.— Bear  Lithia 
Sprm^Co.  V.  Great  Bear  Spring  Co.  (N.  J. 

{49.  In  a  suit  to  enjoin  the  use  of  a  cor- 
porate trade-name,  evidence  held  to  show  that 
the  name  was  asaumed  wiUi  a  frauduloit  in- 
teat.— L.  Martin  Co.  v.  L.  Martin  &  Wiickes  Co. 
(N.  J.  Ch.)  409. 

8  49.  Laws  April  21,  1896  (P.  C  p.  280),  c. 
l8o,  I  8,  relatiug  to  corporate  names,  held  to 

Srotect  corporations  from  having  trade-names 
nitated  so  as  to  be  deceptive  to  the  public. — L. 
Martin  Co.  v.  L.  Martin  &  WUckes  Co.  (N.  J. 
Ch.)  409. 

{  49.  The  extent  of  an  injunction  to  which  a 
corporation  is  entitled,  on  a  finding  that  another 
corporation  has  assumed  a  name  so  similar  as 
to  deceive  the  jpoblic  stated.— L.  Martin  Co.  v. 
li.  Martin  &  Wllckes  Go.  (N.  J.  Ob.)  409. 

I  40.  The  right  of  a  corporation,  in  forming 
its  corporate  name,  to  use  the  name  of  an  in- 
dividual stated.— L.  Martin  Co.  v.  L.  Martin  ft 
Wiickes  Co.  (N.  J.  Ch.)  409. 

IV.  CAPITAL,  STOCK,  AND  DITX- 
DEHDS. 

Chancery  jurisdiction  of  action  in  personam  to 
recover  corporate  stock,  see  Equity,  g  31. 

Chancery  jurisdiction  of  action  quasi  in  rem  to 
recover  corporate  stock,  see  Equity,  $  82. 

Inheritance  tax  on  stock  of  domestic  corpora- 
tion belonging  to  a  testator  domiciled  in  for- 
eign country,  see  ^i^atioa,  $  867. 

(B)  SUBSCRIPTION  TO  STOCK. 

Recovery  on  quantum  meruit  for  services  ren- 
dered corporation  where  contract  to  exchange 
stock  and  cash  for  property  and  services  is 
void,  see  Work  and  hahor,  g  10. 

i  76.  An  agreement  by  directors  to  receive  a 
formnla  in  exchange  for  stock  held  void  because 
not  authorized  by  the  "stockholders  assembled 
In  general  meeUng,"  ai  required  by  Code  Pub. 


Gen.  Laws  1904,  art.  23,  |  69.— MUler  T.  Ow- 
mic  Cement,  TUe  &  Stone  Co.  (Md.)  91. 

a>)  TRANSFER  or  SHARES. 

I  183.  The  court  in  directing  a  corporation 
to  transfer  on  its  books  stock  sold  by  the  own- 
er held  authorized  to  impose  terms.— Reilly  v. 
Abeecon  Land  Co.  (N.  J.  Ch.)  248. 

S  133.  A  certain  fact  held  not  to  deprive  a 
buyer  of  corporate  stock  of  the  right  to  have  a 
transfer  of  the  stock  made  on  the  books  of  the 
corporation.- Beilly  v.  Absecon  Land  Co.  (X. 
J.  Ch.)  248. 

I  133.  Elquity  will  compel  a  transfer  on  the 
books  of  a  corporation  of  ttock  to  a  buyer 
thereof  on  the  theory  that  the  buyer  is  the 
equitable  owner,  and  seeks  to  consummate  a  le> 

SiJ  title.— ReUly  v.  Abaeeon  Land  Co.  (M.  J. 
h.)  248. 

I  136.  A  sale  of  corporate  stock,  accom- 
panied by  a  delivery  of  the  certificate  and  pow- 
er of  attorney  authorizing  its  transfer  on  the 
books  of  the  corporation,  held  valid  as  against 
creditors  of  the  seller.— Reilly  v.  Absecw  Land 
Co.  (N.  J.  Ch.)  248. 

I  136.  A  sale  of  corporate  stock,  accompan- 
ied by  a  delivery  of  the  certificate  and  power 
of  attorney  aathorizing  its  transfer  on  the 
books  of  tile  corporation,  deprives  the  seller 
of  any  interest  therein  subject  to  attachment. 
—Reilly  V.  Absecon  Land  Co.  (N.  J.  Ch.)  248. 

(F)  LIEN  OF  CORPORATION. 

8  151.  A  cash  dividend  by  a  corporation  Is 
declarable  out  of  surplus  assets  only,  not  OToper- 
ly  reaching  the  eaidtal.— Bish<v  t.  Bishop 
(Conn.)  583. 

t  156.  A  money  dividend  by  a  corporation 
creates  a  debt— Bishop  v.  Bishop  (Conn.)  663. 

S  165.  Evidence  held  to  show  the  setting  aside 
of  profits  of  a  corporation  as  a  working  capital 
was  in  fraud  of  a  stoclcbolder. — Lawton  v.  Be- 
dell (N.  J.  Ch.)  400. 

S  156.  Under  certain  facts,  held  directors 
would,  at  the  suit  of  another  director,  be  re- 

?uired  to  declare  a  dividend. — Lawton  v.  Bedell 
N.  J.  Ch.)  490. 

V.  XEMBEBS  AKD  STOOKHOLDEB8. 

(A)  RIGHTS  AND  LIABILITIES  AS  TO 
CORPORATION. 

g  181.  A  director  held  entitled  to  aocess  to 
all  the  books  of  the  corporation.— Lawttm  t. 
Bedell  (N.  J.  Gb.)  490. 

(O  SUING  OR  DEFENDING  ON  BEHALF 
OF  CORPORATION. 

Champertous  agreements  among  stockholdem^ 
see  Caiamperty  and  Maintenance,  |  4. 

i  202.  A  stocUiolder  may  sue  to  cancel  stociF 
alleged  to  have  been  illegally  issued  to  pro- 
moters, where  it  would  t>e  futile  to  expect  that 
the  corporation  would  prosecute  such  suit  with 
vigor.— Stephany  v.  Marsden  (N.  J.  Ch.)  598. 

g  209.  Stockholders  of  a  corporation  held 
barred  by  laches  from  maintaiuing  a  suit  to  can- 
cel a  contract  between  the  corporation  and  a 
promoter  for  the  transfer  of  a  mail  order  system 
to  the  corporation  in  part  payment  for  stock.— 
Stephany  t.  Marsden  (N.  J.  Ch.)  59& 

(D)  LIABILITY  FOR  CORPORATE  DEBTS 
AND  ACTS. 

Rights  of  life  beneficiaries  under  testamentary 

trust,  see  Trusts,  g  272. 
Stock  Issued  under  declaration  of  stock  dividend 

as  principal  within  testamentary  trust,  see 

Wilte,  g  684. 
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n  ATLANTIO  BBPORTBB. 


TX.  OinOBBS  AMB  AOEHTB. 

(A)  ELECTION  OR  APPOINTMENT, 
QUALIFICATION,  AND  TBNUEE. 

Certiorari  to  review  resolntioii  of  removal,  see 
Oertlorari,  I  4. 

{  291.  A  corporation  failinr  to  bold  meeting 
to  elect  officers,  its  officers  held  to  hold  over.— 
New  York,  B.  &  E.  Ry.  Co.  v.  Motil  (Coon.) 
563. 

(C)  RIGHTS,  DUTIES,  AND  UABILITIBS 

AS  TO  CORPORATION  AND  ITS 
MEMBERS. 

I  807.  Tbi  duties  of  a  director  to  a  corpora- 
tion are  fiduciary,  in  the  nature  o£  those  o£  a 
trnatee  to  the  CMtui  oue  tnut— Stephanj  t. 
Manden  (N.  J.  Ob.)  O0&. 

i  S08.  An  officer  of  a  coiporatioo  held  not 
entitled  to  hold  all  of  his  salary,  as  raised  by 
himself  and  a  dummy  director,  as  against  the 
only  other  real  Btockholder.— Lawton  t.  Bedell 
(N.  J.  Ch.)  490. 

S  316.  Contract  between  a  director  and  a 
corporation  is  voidable  at  the  option  of  the  lat- 
ter.—Stephany  T.  Marsden  (N.  J.  Ch.)  598. 

8  816.  Stockholders  of  a  con>oration  may  au- 
thorize it  to  contract  with  a  director  or  ratify 
auch  a  cootract  already  made. — Stephany  v. 
Maraden  (N.  J.  Ch.)  598. 

S  S20.  A  coxporation  must  elect  to  avoid  its 
contract  with  a  director  within  a  reasonable 
time.— Stephany  v.  Maraden  ^.  J.  Oh.)  088. 

I  320;  Where  a  corpoxatlon  elects  to  avoid  a 
contract  with  a  director,  equity  will  place  the 
parties  in  statu  quo. — Stephany  v.  Marsden  (N. 
J.  Ch.)  598. 

(D)  LIABILITY  FOR  CORPOBATB!  DEBTS 

AND  ACTS. 

Actions  under  laws  of  another  atate,  see  Oonrta, 

S  8. 

Misjoinder  of  caoaea  of  action,  see  Action,  S 

42. 

VTL  OORFOBATE  FOWBBM  AMD 
LIABILITXEB. 

(A)  EXTENT  AND  EXERCISH  OF  POW- 

ERS IN  GENERAL. 

S  303.  The  Court  of  Chancery  does  not  ordi- 
narily compel  a  corporation  to  do  its  duty,  the 
performance  of  which,  neglected  or  contested, 
b  enforced  by  the  Supreme  Court  by  manda- 
mus.—City  of  Newark  v.  Erie  B.  Co.  (N.  J.  Ch.) 
620. 

(B)  BBPBESENTATION  OF  COBPOBA- 

TION  BY  OFFICERS  AND 
AGENTS. 

S  309.  Statement  of  power  of  president  of 
railroad  under  resi^ution  of  directors  authoris- 
ing him  to  sell.- New  Yo^  B.  &  B.  By.  Co.  v. 
Uotil  (Coon.)  568. 

S  407.  Promise  of  president  of  corporation  as 
to  salary  of  plaintiff  held  unauthorized,  and. 
when  not  ratified  by  the  directors,  not  binding 
on  the  company.— Minshull  v.  New  Jersey  Ter- 
minal R.  Co.  (N.  J.)  663. 

S  410.  Resolution  of  directors  of  a  land  com- 
pany held  not  to  empower  an  agent  to  make  a 
certain  contract.  —  Durbrow  v.  Hackensack 
Meadows  Co.  (N.  J.  Sup.)  50. 

I  426.  A  corporation  may  ratify  unauthor- 
ized transactions  of  its  agents  by  the  unan- 
imous acquiescence  of  its  stockholders,  as  well 
as  by  a  vote  of  the  majority  in  a  corporate 
meeting.— Kidd  t.  New  York  Security  &  Trust 
Co.  (NT  H.)  878. 

S  426.  Facts  held  a  ratification  by  a  street 
railway  ctnnpany  of  a  compromise  of  a  claim 


for  personal  Injuriea.— Q^n&ttu  St  By-  Col  v. 

Lawlor  (N.  J.)  234. 

f  428.  A  declaration  held  Inadmissible 
against  defendant,  if  the  person  to  whom  it 
was  made  was  not  defendant's  representative. 
—Bunker  v.  Manchester  Beal  Estate  &  Mfg. 

Co.  (N.  H.)  866. 

i  433.  Whether  the  president  of  defendant 
company  was  present,  during  the  progress  of 
a  building  erected  for  the  company,  as  a^ent  of 
the  company,  was  a  question  for  the  jutr.— 
Loh  V.  Broadway  Realty  Co.  (N.  J.  Sap.)  111. 

(D)  CONTRACTS  AND  INDEBTEDNESS. 

I  456.  A  corporate  contract  to  exchange 
stock  and  cash  tor  property  and  services  kM 
enforceable  as  to  the  services,  though  void  as 
to  the  stock  anbscription.  for  noncomplianoe 
with  Code  Pub.  Qai.  Laws  1904,  art.  23,  f  69.— 
MlUer  T.  Oosmie  Cement,  TUe  ft  Stone  Co. 
(Md.)  91. 

§  462.  A  loan  by  a  corporation  organised 
under  Act  April  21,  1896  (P.  L.  p.  277)  held  the 
"buying  of  a  bill"  within  section  3  of  aach  act. 
— Earle  v.  American  Sugar  Refining  Co.  (N.  J. 
Ch.)  301. 

m  CIVIL  ACTIONS. 

Misjoinder  of  causes  of  action,  see  Action,  |  4S. 

8  603.  The  general  rule  that  a  party  seeking 
relief  may  choose  his  own  forum  is  not  lim- 
ited to  plaintiffs  who  are  natural  persons,  but 
under  the  New  Jersey  corporation  act  of  1875 
(Rev.  1877,  p.  175,  (  1),  corporations  bare  the 
right  to  sue  in  any  court  of  law  or  eqnitr.— 
Bigelow  V.  Old  D(Hnini(»i  Copper  Mjntug  ft 
Smelting  Co.  (N.  J.  Ch.)  IfiS. 

Vm.  mSOItVEMGT  AKD  BECEEVEBS. 

Judgment  recovered  prior  to  appointment  of 
receiver  as  preferred  lien,  see  Judgment,  { 
772. 

S  561.  Receiver  of  a  corporation  heJd  not  to 
have  made'  such  a  case  as  entitled  him  to  aa 
accounting  from  another  corporation. — E^arie  v. 
American  Sugar  Refining  Co.  (N.  J.  381. 

8  565.  Rights  of  one  stated  nnder  a  cor- 
porate contract  to  pay  flO,000  for  aonrices, 
$2,000  down  and  $200  monttiiy,  on  liquidatioa 
of  the  company's  affairs  after  11  montW  m^rr- 
ice.— Miller  v.  CoBmic  Cement,  Tile  &  8t«w 
Co.  (Md.)  91. 

S  567.  Where  defendant  sent  to  the  manager 
of  a  corporation  $2,800  to  be  applied  to  its  nse 
only  on  procuring  an  order  of  the  court,  de- 
fendant was  entitled  to  set  off  such  som  when 
paid  to  receiver  of  the  corporation  against  the 
receiver's  claim  for  work  finished  by  him  for 
defendants— Bnah  t.  Harrison  Granite  Co.  (Vt.) 
1042. 

XL  BISBOLUTIOE  ASm  FORFETTUBE 
OF  FBAM0HI8E. 

8  614-  Holder  of  a  "roting  trost"  certificate 
hdd  a  stockholder  within  Corporation  Act  (Laws 
1896,  p.  208,  c.  185)  8  65,  anthorixing  a  sum- 
mary proceeding  for  uie  winding  up  of  an  in- 
solvent corporation  by  a  stockholder. — O'Grady 
T.  United  States  Independent  Telephone  COk. 
(N.  J.  )  1040. 

S  615.  Mortgage  bondholders*  field  creditwa 
of  a  corporation  within  Corporation  Act  (Lawa 
1896,  p.  2^  c.  185)  8  65,  aothorixiug  a  sam- 
mary  proceeding  for  the  winding  up  of  an  in- 
solvent corporation  by  creditors.— O'On^  t. 
United  States  Independent  Telephone  Co.  (N. 
J.)  104a 

8  617.  Statement  of  effect  on  prc^rtj  tigifatB 
of  a  corporation  of  a  judgment  In  quo  warranto 
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that  it  baa  no  1^1  exiBtence.— New  YaA',  B.  ft 
£?.  R7.  Co.  T.  Motil  (Conn.)  663. 

S  619.  Statement  of  effect  on  property  righta 
of  a  corporation  of  a  judgment  in  qao  warranto 
that  it  has  no  legal  existence.— New  Xoric,  B.  & 
E.  B;.  Co.  T.  Motll  (Conn.)  563. 

CORRECTION.  ' 

Of  appeal  record,  see  Criminal  Law,  f  1110. 
Of  asaesBmeot  of  taxes,  see  Taxation,  H  468- 

406. 

Of  irregularities  and  enon  at  trial,  see  Trial, 
»  413.  419. 

Of  judj^nient,  see  Judgment.  H  S06-323. 

Of  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  &ror,  §{  635-657. 

CORROBORATION. 

Of  accomplice,  aee  Criminal  Law,  g  610. 
Of  witnen  In  general,  see  Witneases,  1  830. 

COSTS. 

payment  on  taking  appeal,  see  Appeal  and  Er- 
ror, il  369,  373. 

In  particular  action*  or  proceedinffa. 
See  Garnishment,  I  101. 

For  breach  of  covenant,  aee  Covenants,  |  132. 
In  bankruptcy,  see  Bankruptcy,  {  473. 

I.  NATURE,  OBOUMDS,  AND  EXTENT 
OF  BIGHT  IN  OENEBAIu 

{  60.  Costs  In  equity  woold  not  be  allowed 
to  either  party  where  both  demanded  ioeqni- 
table  relief,  and  the  decree  did  not  confdrm  to 
either  prayer.— Farmer  ¥.  Ward  (N.  J.  Ch.)  401. 

S  71.  A  solicitor's  failure  to  accept  the  of- 
fer of  the  opposing  party's  solicitors  to  have 
their  costs  taxed  by  the  clerk,  upon  settlement 
of  the  lUigati<»t,  held  to  be  a  waiver  of  the 
right  to  have  the  costs  taxed.— Crane  t.  Gumee 
(N.  J.  GhO  838. 

S  71.  One  vitltled  to  a  taxation  of  oosts  may 
waive  his  rislit. — Crane  t.  Gumee  (N.  J.  Cb.) 
338. 

V.  AMOUNT*  RATE,  AND  ITEMS. 

I  148.  It  Is  established  practice  in  settling 
of  pending  snlti  for  parties  to  agree  npon  the 
taxable  costs  without  a  taxation  by  the  clerk, 
and  the  court  will  support  the  settlements,  un- 
less they  are  affirmatively  shown  to  be  unjust, 
oppressive,  or  illegal,  or  to  have  been  induced 
b^unfalmess.  Crane  t.  Gnmee  (N.  J.  Gh.) 

I  172.  Coansel  fees  are  not  allowable  as  costs 

in  the  absence  of  a  statute  or  special  agreement 
authoriziiu;  allowance. — Hollander  v.  Central 
Metal  &  Supply  Co.  of  City  of  Baltimore  (Md.) 

VZ.  TAXATION. 

1  21s.  An  appeal  from  taxation  by  a  derk 
of  costs  in  vacation  must  be  in  writiiut— Coney 
T.  Maling  (Me.)  887. 

Vn.  ON  APPEAI.  OR  ERROR,  AND 
ON  NEW  TBIAI.  OR  MOTION 
THEREFOR. 

I  234.  Where  defendant  was  compelled  to  ap- 
peal In  order  to  correct  the  decree,  she  was  en- 
titled to  costs  on  the  appeal,  including  cost  of 
printing,  etc— Parker  v.  Travers  (N.  J.)  612. 

IX.  IN  OKDaNAI.  PROSECUTIONS. 

Restitution  of  fine  and  costs  on  reversal  of  con- 
viction for  cruelty  to  animals,  see  Fines,  1 10. 

Setting  off  costs  in  prosecutions  before  justices 
of  the  peace  agaibst  forfeited  recognisance, 
see  Bail,  S  96. 


CO-TENANCY. 

See  Tenancy  In  Common. 

COUNCIL 

See  Hnnidpal  Corporations,  SS  106,  107. 

COUNTERCLAIM. 

See  Set-Off  and  Goonterclalm. 

COUNTIES. 

See  Mnnli^pal  Corporations. 
H.  GOVERNMENT  AND  OFFICERS. 

(D)  OFFICERS  AND  AGENTS. 

{  65.  Under  Const,  art  7.  |  2,  par.  6.  and  Id., 
art.  5,  par.  12,  and  Act  April  <  1898  (P.  L. 
1898.  pp.  237,  304.  gf  6,  186).  the  vacancy 
created  hy  the  death  of  a  county  clerk  more 
than  15  days  before  the  general  election  may 
be  filled  at  saeh  elect)on.-^irb7  v.  Lee  (N.  J. 
SnpO  122. 

IT.  FISOAI.  MANAOEHENT,  PUBXJO 
DEBT,  SECURITIES,  AND 
TAXATION. 

Estoppel  to  question  constitntionality  of  law 
relatbie  to  p^ing  out  tax.  see  Constitadonal 
lAwTl  48. 

COUNTY  CLERKS. 

Electioii,  see  Gonntlea,  |  65. 

COURSES  AND  DISTANCES. 

Description  of  boundaries,  see  Boundaries,  i  6. 

COURTS. 

Contempt  of  court,  see  Contempt. 
Contracts  ousting  jurisdiction,  see  Contracts,  { 
127. 

Judicial  power,  see  Constitutional  Law,  $  68. 
Justices'  courts,  see  Justices  of  the  Peace. 
Province  of  court  and  jnry,  see  Trial,  SS  101- 

199. 

Review  of  decisions,  see  Appeal  and  Error. 
Bight  to  trial  by  Joty,  see  Jury,  |»  13.  35. 
Trial  by  court  without  Jury,  see  Trial,  IS  868^ 
386. 

JurMUeUon  of  pnoeeHngt  affecUne  parttoular 
chuMes  of  pernms. 

See  Bzecutots  and  Administrators,  S  493. 

Juritdiction  of  pariiovlar  action*  or  prooeedfnfff. 
See  Divorce,  S  62. 

For  causing  death,  see  Death,  S  35. 

For  penalty  for  violation  of  an  ordinance  of  the 

board  of  health,  see  Health,  S  38. 
Proceedings  for  establishment  of  highways  in 

cities,  see  Municipal  Corporations,  g  649. 

Special  juritdiction*  and  partioular  oIomm  of 
courts. 

See  Oiiminal  Law,  SS  90,  97. 

I.  NATUBE,  EXTENT,  AND  EXERCISE 
OF  JUBISDIGTION  IN  GBNEBAI.. 

S  8.  The  courts  in  Pennnlvania  wilt  not  en- 
force the  penal  laws  of  another  8tate.-^!!ommer- 
dal  Nat.  Bank  r.  Kirk  (Pa.)  1085. 

S  8.  Where  the  Supreme  Court  of  Montana 
has  decided  that  liabilities  of  directors  of  a  cor- 
poration for  failure  to  make  a  return  is  a  penal 
liability,  it  will  not  be  enforced  against  the  di- 
rectors in  Pennsylvania.— Commercial  Nat 
Bank  v.  Kirk  (Pa.)  1085. 
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{  20.  Under  the  ezprew  tenns  of  Practice 
Act,  I  7  (Laws  1879.  p.  433,  c  83;  Gen.  St. 
1902),  I  613,  all  courts  to  which  civil  actions  as 
defined  by  the  act  may  properly  be  made  return- 
able excepting  jaaticea'  courts,  may,  in  the 
abaence  oi  ezpreas  law  to  the  contrary,  apply 
both  leeal  ana  equitable  remedies  in  ^termin' 
ins  sQc^  actioiu.— Lnddinffton  v.  Merrill  (Conn.) 


{  3S.  Jorisdlctlon  will  be  presumed  in  cases 
of  domestic  judgments  of  courts  of  general  jo- 
risdiction.— Palmer  r.  Board  of  Chosen  Free- 
holden  of  Essex  County  (N.  J.  Sup.)  285. 

H.  ESTABUSHIIENT.  OBGAMXaSA- 
nON.  AHD  FBOOEDinUB  VK 

(D)  RULES  OF  DECISION,  ADJUDICA- 
TIONS, OPINIONS,  AND  RECOHDS. 

i  93.  A  court  will  not  Inteationally  overrule 
a  case,  especially  one  affecting  titles  to  prop- 
erty without  menttoning  It— Fisher  t.  Wag- 
ner  (Md.)  999. 

I  99.  A  decree  dissolving  a  stock  Insurance 
company  in  a  suit  by  stockholders  held  con- 
clusive after  expiration  of  time  to  appeal  on 
policy  holders,  claimants,  etc.,  on  toe  oaes- 
tlon  of  dissolution.— Enswortb  v.  National  Life 
Aas'n  (Conn.)  791. 

IT.  0OVBT8  OF  LmiTED  OB  INFE- 
BIOB  JITBISDIOTIOH. 

Jurisdiction  of  proceedings  for  establlsbment 
in  citi^  Bee  Municipal  Corporations,  |  6^. 

I  160.  In  an  action  in  the  district  court,  a 
notice  of  recoupment  held  properly  stricken, 
as  exceeding  the  court's  jurisdiction.— Corkran 
V.  Taylor  (N.  J.  Sup.)  124 

i  188.  Sp.  Act  1895,  fi  22  (12  Sp.  Laws,  p. 
65),  held  to  give  the  city  court  of  Waterbury 
jurisdiction  of  an  action  to  foreclose  a  chattel 
mortgage.— Luddington  v.  Merrill  (Conn.)  504. 

f  189.  Where  an  action  begun  under  the 
Baltimore  practice  act  is  placed  on  the  trial 
docket,  the  plaintiff  is  not  confined  to  the 
cause  of  action  originally  filed  witti  the  declara- 
tion, and  neither  party  is  bound  by  the  affida- 
vits originally  made  under  audi  practice  act. 
— WilUar  v.  Nagle  (Md.)  427. 

OOmBTS  OF  PBOBATE  JUBISDIO- 

Tioir. 

I  198.  The  orphans*  court  is  restricted  to 
tne  exercise  of  powers  expreealr  delegated^ 
Plater  t.  Weaver  (Md.)  809. 

TI.  OOVBTS  or  APPELLATE  JTCTUB- 
DIOnOH. 

(B)  COURTS  OF  PARTICULAR  STATES. 

f  242.  Under  Act  May  5,  1899  (P.  L.  250),  f 
7,  from  a  decree  allowing  counsel  fees  and  ali- 
mony in  divorce,  appeal  lies  to  the  superior,  and 
not  the  supreme,  court— HartJe  t.  Hartje  (Pa.) 
638. 

VUL  OONOlTBItEirT  AlfD  CONFLIOT- 

nro  nnusDioTioK,  and 

OOMITT. 

(A)  COURTS  OF  SAME  STATE,  AND 
TRANSFER  OF  CAUSES. 

I  472,  Alleged  misconduct  of  an  executor 

and  trustee  cannot  be  considered  by  the  Su- 
preme Jnilici&l  Court  sitting  in  equity  upon  the 
construction  of  a  will.— Webber  Hospital  Ass'n 
T.  McKenzie  (Me.)  1032 ;  McKenzle  t.  Much- 
more,  Id. 

{  475.  Receiver  for  trust  company  appointed 
under  stocliholder's  bill  held  not  superseded  by 
receiver  appointed  at  suit  of  Attorney  General, 


under  Act  Feb.  11,  18S5  (P.  Ij.  4).— Jobm  T. 
Uucoln  Saving*  A  Trust  Co.  (Pa.)  209. 

(Q  COURTS  OF  DIFFERENT  STATES 
OR  COUNTRIES. 

f  511.  Where  questions  of  New  Jcney  law 
are  involved  in  actions  pending  In  other  states, 
it  is  propel  for  the  litigant  to  set  them  ap  and 
prove  them  in  that  sUte.— Blgelow  Old  Do- 
minion Copper  Mining  A  Smelting  Col  (N.  J. 
Ch.)  153.  ^ 

f  614.  Am  between  courts  otherwise  equally 
entitled  to  entertain  jurisdiction,  that  court 
which  first  obtains  possession  should  be  al- 
lowed to  proceed  without  interference.— Blgelow 
V.  Old  Dominion  Copper  Mining  &  Smeltinc 
Co.  (N.  J.  Ch.)  153. 

I  516.   The  power  of  a  court  to  restrain  the 

Erosecution  of  suits  in  other  states  is  clear, 
ut  should  be  sparingly  exercised.— Bigelow  t. 
Old  Dominion  (3opper  Mining  A  SmelUns  Co. 
(N.  J.  Ch.)  158, 

I  516.  Prosecution  of  an  equitable  action 
in  a  court  of  another  state  held  not  to  be  en- 
joined on  certain  theories.— Bigelow  v.  Old  Do- 
minion Copper  Mining  A  Smdting  Co.  (N.  J. 
Ch.)  168. 

I  516.  Where  a  partv  oppreEses  his  adTeraa- 
T7  by  suing  him  in  a  foreign  jurisdictloo.  keU 
that  equity  would,  in  a  proper  case,  restrain 
the  prosecntitHi  of  the  action.— Blgelow  v.  Old 
Dominion  Copper  Mining  A  Smelting  Go.  (N. 
J.  Ch.)  168. 

I  616.  A  bill  In  New  Jersey  to  restrain  ac- 
tions in  another  state  held  not  sustainable  iip<Hi 
a  mere  showing  that  the  causes  of  action  as- 
serted in  the  other  state  were  uacooscionable. 
or  that  plaintiff  in  mch  acticms  was  esbnmed 
to  maintain  them.— Blgdow  v.  Old  DtHDinion 
Copper  Mining  &  Smelting  Co.  (N.  J.  Ch.)  153. 

I  516.  There  being  no  snggestioD  that  the 
court  of  another  state  bad  not  complete  juris- 
diction over  complainant's  person  and  the  sub- 
ject-matter, CMnplainant'a  plain  remedy  held  to 
be  to  prosecute  an  appeal  in  that  state,  and  not 
by  Mil  in  this  state.- Blgelow  t.  Old  Domlnioii 
Copper  Mhiing  &  Smelting  Co.  (N,  3.  Ch.)  193. 

I  516.  Complainant  in  a  bill  for  injonction 
against  the  further  prosecution  of  actions  in 
another  state  held  estopped  by  delay  and  ac- 
quiescence from  setting  ap  that  the  truth  was 
contrary  to  the  findings  in  such  other  state. — 
Bigdow  V.  Old  Dominion  Copper  Mining  A 
Smelting  CiOb  (N.  J.  Ch.)  153, 

I  616.  Where  promoters  of  a  New  Jersey 
corporation  have  acquired  a  secret  profit,  hM, 
that  there  was  nothing  in  the  law  or  ^licy  of 
New  Jersey  to  prevent  the  corporation  from 
maintaining  an  action  in  equity  against  one  ot 
the  promotera  in  the  state  of  his  residence  to 
recover  such  profit, — Blgelow  v.  Old  Dominicm 
Copper  Mining  &  Smelting  Co.  (N.  J.  Ch.)  133. 

I  516.  If  by  the  law  of  New  Jeney  there 
could  not  be  a  recovery'  of  the  entire  secret 
profit  from  one  or  two  promoters  if  the  action 
were  brought  in  that  state,  ^et  held  not  an- 
conscionable  for  the  corporation  defranded  to 
insist  in  an '  action  in  the  home  jurisdiction 
of  one  of  the  promoters  that  he  is  responsible 
for  tlie  entire  secret  profit.— Bigelow  Old 
Dominion  Copper  Mining  A  Smutlag  Odl  (N. 
J.  Ch.)  153. 

I  516.  Liability  of  a  promoter  to  a  corpora- 
tion organized  in  New  Jersey  for  undisdooed 
profits  held  not  required  to  be  determined  by 
the  law  of  that  state  rather  than  the  law  of 
the  state  where  the  transaction  occurred  or 
the  action  Is  bronght.— Bigelow  Old  Domin- 
ion Copper  Mining  A  Smdting  Co.  (N.  J.  Cb.) 
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I  616.  That  the  federal  courtB  entertain  a 
differest  view  upon  the  law  from  that  held  hj 
the  oonrts  of  Miueachueetts,  where  the  contro- 
versy  is  pending,  does  not  justify  the  Court  of 
Chancery  of  New  Jersey  fn  restraining  a  cor- 
poration of  that  state  from  the  prosecution  of 
Its  actions  in  MassachtuettB. — Biselow  v.  Old 
Dominion  Copper  Mining  ft  Smelting  Co.  (N. 
J,  Ch.)  IBS. 

S  516.  Complainant  by  laches,  acquiescence, 
and  waiver  held  to  have  lost  any  right  be  might 
otherwise  have  had  to  rest  rain  the  farther 

(iroseeotiim  of  actions  hi  another  states— Blgft- 
DW  T.  Old  Dnninlon  Otqiper  Mining  A  Smelt- 
ing Co.  (N.  J.  Cb.)  IBS. 

COVENANTS. 

ReatrictlTe  covenants  aa  incnmbrances  on  land 
conveTed,  lee  Vendor  and  Purchaser,  i  134. 

H.  OOmTBUOTlOH  AMD  OPBBA. 

noir. 

(O  COTEXANTS  AS  TO  USB  OF  RBAIi 
PBOPBRTY. 

In  contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  |  230. 

8  49.  To  authorize  one  to  Inaiat  on  restric- 
tive covenants  in  deeds,  and  to  invoke  the  in- 
junctive powers  of  the  court  to  enforce  them, 
the  restnctive  covenants  mnst  be  clear  and 
satisfaetory.— Xewbery  t.  Barkalow  (N.  J.  Ch.) 
752. 

S  49.  Words  in  a  deed  executed  by  a  corpo- 
ration, reciting  that  the  grantee,  heirs,  and 
assigns  agree  not  to  violate  restrictions  or 
regtilatlons  made  by  the  corporation,  Aeltf  to 
refer  to  the  date  of  the  violation,  a^d  not  to 
the  date  of  the  adoption  of  regalatious.— New- 
bery  v.  Barkalow  (N,  J.  Ch.)  752. 

8  51.  Covenants  in  a  deed  containing  btUId- 
ing  restrictions  held  d^uite  and  enforceable.— 
Newberjr  v.  Barkalow  (N.  J.  Ch.)  752. 

(D)  COVENANTS  RUNNING  WITH  THE 
LAND. 

I  S8.  A  covenant  to  convey  the  fee  of  land 
to  lessees,  thdr  heirs  and  assigns,  is  a  covenant 
running  with  the  land. — Hollander  v.  Central 
Metal  &  Supply  Co.  of  City  of  Baltimore  (Md.) 
442. 

9  79.  One  acquiring  a  part  of  a  tract  of 
land  subject  to  building  restrictions  held  en- 
titled to  enforce  the  restrictions  against  an 
adjaf^nt  property  owner,  notwltiistandlng  his 
own  technical  Tlolations  of  the  restrictions. — 
Newbery  r.  Barkalow  (N.  J.  Ch.)  752. 

IV.  ACTIONS  FOB  BREACH. 

{  132.  A  purchaser  of  land,  suing  for  breach 
of  a  covenant  as  to  title,  held  entitled  to  re- 
cover the  costs  and  expense!  of  suits  through 
which  he  determined  the  nature  and  extent  of 
the  incumbrance,  a  right  of  way.— ^ccocdo  v. 
Spxague  (R.  I.)  1057. 

COVERTURE. 

Bee  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  88  330-414. 

CREDITORS. 

See    Assignments   for  Benefit   of  Creditors; 

Bankruptcy ;  Fraudulent  Conveyances. 
Of  tesUtor,  see  WiUs,  88  836,  840. 


Persons  entitled  to  Institute  proceedings  ta  wind 
up  insolvent  colorations,  see  Corporations,  i 

615. 

Rights  as  to  chattel  mortgage  by  debtor,  see 
Chattel  Mortgages,  8S  185,  19L 

Subrogation  to  rights  of  creditor,  see  Subroga- 
tion. 

CREDITORS'  SUIT. 

Remedies  In  cases  of  fraudulent  conveyances, 
see  Frandnlent  Conveyances,  I8  208,  211. 

CRIMINAL  LAW. 

Bail,  see  BaU,  f  96. 

Doe  process  of  law,  see  Constitutional  Law,  8 
257: 

Fines,  see  Fines. 

Forfeitures,  see  Forfeitures. 

Indictment,  information,  or  complaint,  see  Inr 

dictment  and  Information. 
Penalties,  see  Penalties. 

Searches  and  seixures,  aee  Searches  and  Bel- 
lures. 

Ojfeiues  by  parHoMlar  oKsMes  of  perwiu. 
See  Inhnts,  8  68. 

See  Conspiracy  ;  Oontempt;  Disorderly  House; 
Health,  I  38 ;  Homldde ;  Libel  and  Slander, 
88  152,  155 ;  Rane. 

Against  election  laws,  see  Elections,  88  812,  32a 

Against  liouor  laws,  see  Intoxicating  Liquors, 
88  1S2,  169.  200-2B6. 

Violations  of  municipal  ordinaooeli,  see  Munic- 
ipal Corporations,  8  636. 

X.  KATUBE  AMD  m^MEMTS  OF 
OBUCB  AND  DSFEM8ES 

nr  oBirBBAXi. 

J\  29.  The  acts  and  the  offenses  they  coo- 
tute  are  different  things,  and  the  same  acts 
mu  fwnstitute  more  than  one  offense,  and  also 
different  offenses.— State  v.  Jelllson  (Me.)  716. 

m.  PABTIE8  TO  OFFENSES. 

In  prosecution  for  violation  of  electitm  laws, 
see  Elections,  8  312. 

XT.  JVBISDZOTION. 

Of  prosecution  for  violation  of  city  ordinances, 
see  Municipal  Corporationa,  8  636. 

8  90.  Under  V.  S.  1926,  1940,  5002,  5048, 
jueticea  held  to  have  concurrent  jurisdiction 
with  county  courts  of  prosecutions  for  cruelty 
to  animals  ouuishable  by  imprisoument— State 
V.  Stanley  (Vt.)  817. 

8  97.  So  far  aa  concerns  jurisdiction,  the 
question  is  as  to  where  a  conspiracy  was  en- 
tered into,  and  not  where  its  purpose  was  to 
be  executed.— State  v.  Nugent  (N.  J.  Sup.)  485. 

VII.  FOBMEB  JEOPABDT. 

8  176.  Failure  of  Justice  to  exercise  juris- 
diction in  prosecution  over  which  he  had  con- 
current jurisdiction  with  the  county  court  held 
not  to  malEe  the  inquiry  before  him  a  bar  to 
BubBeonent  proceedings  in  the  county  court. — 
State  T.  Stanley  <Vt.f  817. 

8  200.  Coostitution,  Declaration  of  Rights, 
art.  1,  8  8,  held  not  to  prohibit  a  second  prose- 
cution for  a  different  offense,  though  the  act 
is  the  same.— State  v.  Jellison  (Me.)  716. 

8  202.  Unlawful  assembly  and  riot,  under 
Rev.  St.  1903,  c.  124,  8  2,  held  not  the  same 
offcnae  as  assault  and  battery,  and  a  convic- 
tion or  acquittal  of  either  does  not  bar  a  prose- 
cution for  the  otiier.— State  v.  Jellison  (Me.) 
716. 
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TUX.  VKELOamAXY  COMPI.AINT,  AF- 

NATION,  OOBCMITBC^T,  AND 
■mOKABT  XaiAIi. 

I  207.  Under  V.  S.  1840,  Justice  of  the  peace 
held  not  autfaorissed  to  hold  for  actioit  of  countr 
court  a  defendant  in  a  prosecution  before  him 
over  which  he  h&B  concurrent  jurisdiction  with 
the  county  court.— State  v.  Stanley  (Vt.)  817. 

IZ.  ABBAIONHENT  AND  PLEAS,  AND 
NOIXE  PROSEQUI  OB  DISCON- 
TINUANCE. 

I  286.  Tlie  court  has  no  occasion  to  rule  on 
tha  plaa  in  bar  nntil  it  la  traversed  or  demnr- 
iBd  to.— State  t.  Holland  (Me.)  1004. 

i  293.  A  demurrer  does  not  admit  the  cor* 
rectnesa  of  condoslona  of  law.— State  t.  Jelll- 

■on  (Me.)  716. 

I  293.  Demurrer  to  a  plea  of  former  con- 
Tictlon  AfM  not  to  admit  that  the  offenses 
chaiged  were  the  ume.— State  t.  Jdllson  (Me.) 
716. 

I  296.  TTnder  Rev.  St  1903,  c.  79.  I  S6, 
where  a  plea  of  former  acquittal  was  over- 
ruled, and  defendant  excepted,  without  obtain- 
ing leare  to  plead  over,  held  that  be  must 
abide  the  fate  of  the  ezceptlona.— State  t.  Jelli- 
son  (Me.)  716. 

X.  SVIDENOE. 

In  partUmktr  criminal  proteoutiont. 

See  Dlsorderiy  House,  1 16 ;  Libel  and  Slander, 
J  155. 

For  offenses  against  liqnor  laws,  ses  Intoziea^ 
ting  Llquon,  |  296. 

(A)  JUDICIAL  NOTICE.  PRESUMPTIONS, 
AND  BURDEN  bV  PROOF. 

Neeesrity  of  alle^u  matter  Jndiciallj  noticed, 
see  Indictment  and  Information,  |  61. 

(B)  FACTS  IN  ISSUE  AND  RELEVANT 
TO  ISSUES,  AND  RES  OBST^. 

I  351.  On  a  trial  for  larceny,  evidence  that 
defendant  had  a  loaded  revolver  In  his  pocket 
when  arrested  held  admissible.— State  v.  Lam- 
bert (Me.)  1092. 

S  861.  Evidence  of  6igbt,  resistance  and  con- 
cealment held  admissible  as  evidence  of  con- 
sciousness of  guilt— State  v.  Lambert  (Me.) 
1092. 

(F)  ADMISSIONS.  DECLARATIONS,  AND 
HEARSAY. 

Conversations  between  accused  and  decedent,  Me 
Homicide,  S  169. 

S  418.  The  statement  of  a  third  person  made 
to  the  officer  while  arresting  accused  that  the 
killing  was  not  accidental  held  admissible. — 
State  V.  Benjamin  (R.  I.)  65. 

(J)  TESTIMONY  OF  ACCOMPLIOBB  AND 
CODEFENDANTS. 

I  510.  A  conviction  of  conspiracy  to  destroy 
property  cannot  be  had  on  the  uncorroborated 
testimony  only  of  accomplices  connecting  de- 
fendant with  the  crime.— Lanasa  v.  State  (Md.) 
1058. 

S  510^.  A  statement  in  writing  made  by  an 
accomplice  29  days  after  the  crime,  and  while 
in  custody  under  a  joint  indictment  for  the  same 
oEEense,  Is  not  admissible  as  corroborative  evi- 
dence after  the  testimony  of  the  accomplice  on 
the  trial  has  been  contradicted. — Lanasa  v. 
State  (Md.)  105a 

(M)  WEIGHT  AND  SUFFICTBNOT. 

In  prosecution  for  offenses  against  liquor  laws, 
see  Intoxicating  Uquora,  |  236. 


I  561.  Where  the  affirmative  defaue  of  self- 
defense  is  left  in  doubt  it  has  not  been  estab- 
lished at  all  as  a  basis  of  acquittal.— Common- 
wealth T.  Palmer  (Pa.)  100. 

TTT,  TBIAXi. 

Ic^^rosecution  for  homicide,  see  Homicide,  | 

/A)  PRELIMINARY  PROCEEDINGS. 

S  627.  Where  a  defendant  in  a  criminal 
prosecution  appMrs  by  attorney,  it  ia  immate- 
rial whether  or  not  the  information  was  sarred 
on  him.— State  t.  Stanley  (Vt)  817. 

id  RECEPTION  OF  EVIDENCE. 

S  665.  The  court  held  to  have  properly  al- 
lowed a  witness  to  testify,  though  he  bad  bees 
present  during  a  i>art  of  the  trial,  notwith- 
standing the  court  excluded  the  witueases.— 
State  T.  Benjamin  (R.  IJ  65. 

(ED  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

I  730.  In  a  trial  for  rape,  certain  remarfai  ot 
the  state's  solicitor  heU  harmless  error. — State 
V.  Burt  (N.  HO  TO. 

(F)  PEOVINCB  OF  COURT  AND  JURY  IN 

GENERAU 

I  741.  Where  expert  medical  witnesses  tes- 
tify that  accused  is  insane  and  no  expert  testi- 
mony is  offered  in  rebuttal,  it  ia  not  error  to 
refuse  to  charge  that  their  testimony  stands  un- 
contradicted, or  tiiat  the  state  conid  rebut  the 
expert  testimony,  bnt  failed  ao  to  dou — State 
T.  Herron  (N.  J.)  274. 

I  762.  Rev.  St  1903,  a  84,  |  97,  foibiddmg 
the  presiding  judge  to  express  any  opinion  on 
issues  of  fact,  held  not  to  extend  to  certain 
statements  by  the  presiding  judge. — State  v. 
Lambert  (Me.)  1092. 

I  763.  Where  the  defense  Is  insanity,  !t  is 
not  error  to  refuse  to  charge  that,  if  the  evi- 
dence creates  a  reasonable  doubt  Jury  must 
find  the  defendant  not  guilty  on  the  ground 
of  insanlty^^tate  t.  Herron  (N.  J.)  27A 

(G)  NECESSITY,  RBQUISITES.  AND  SUF- 

FICIENCY OF  n^BTBUCTIONS. 

In^^groseeutlon  for  homifddsi  ass  Homicide  i 

I  773.  Instruction  as  to  the  effect  oi  general 
or  partial  insanity  kdd  proper.— Commonwealth 

V.  Lewis  (Pa.)  18 

I  789.  An  instruction  that  a  reasonable 
doubt  must  be  founded  on  some  evidence  pres- 
ented Is  erroneous,  as  it  excludes  all  donbt  aria- 
ing  from  the  lack  of  evidence. — Stat*  t.  An- 
drews (N.  J.  Sup.)  109. 

I  814.  A  point  held  property  declined,  where 
there  was  nothing  in  the  caae  joatifyinc  its 

Sreeentation.— Commonwealth  r.  Palmer  (Pa.) 
DO. 

(H)  REQUESTS  FOB  INSTBUCriON& 

I  829.  It  is  not  error  to  refuse  instructions 
embodying  points-  fully  covered  by  the  charge. 
—State  V.  Lawrence  (R.  I.)  305. 

fi  834.  If  instruction  expresses  the  law  folly 
and  accurately,  nothing  further  is  uecessazy. — 
Commonwealth  v.  Lewis  (Pa.)  18. 

(K)  VERDICT. 
S  878.  There  is  no  repugnancy  between  the 
verdict  of  guilty  on  a  count  char^^ng  conspiracy 
to  maliciously  "injure  and  destroy  the  proper- 
ty" of  the  prosecutor  and  an  acquittal  on  counts 
charging  conspiracy  to  "injure  and  destroy  the 
property  and  dwelling  bouse"  of  the  prosecutor. 
-Lanasa  v.  State  (Md.)  1058.  - 
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zm:  MonoiTS  fob  hew  tbiai. 

AHP  Hr  ABKEST. 

S  974.  Motion  in  arrest  of  judgment  on  the 
ground  that  the  alleged  date  of  the  commission 
of  the  offense  is  an  impoesiUe  date  orerniled.— 
State  T.  Holland  (He.ri095. 

ZIV.  JUDGMENT,  SENTENOE,  AHD 
FIMAI.  COMMITMENT. 

§  981.  Under  P.  L.  1906.  p.  722,  I  13.  in  the 
case  of  one  convicted  of  murder  and  sentenced 
to  death,  the  statute  does  not  alter  the  rule  that 
to  prevent  the  ezecntlon  of  such  sentence  the 
insanity  muet  be  such  as  to  render  tbe  prisoner 
incapable  of  nnderstanding  the  nature  of  tbe 
proceedingB  against  him,  and  his  impending  fate. 
—In  re  Lang  (N.  J.  Sup.)  47. 

XV.  APPEAX.  AND  EBBOB,  AND 
CEBTIOBABI. 

(B)  PKESENTATIOK  AND  RESERVATION 
IN  LOWER  COURT  OP  GROUNDS 
OF  REVIEW. 

8  1030.  Objection  to  propriety  of  the  use  to 
which  motitHi  to  dismiss  criminal  prosecntion 
was  pat  teld  waired  where  not  presented  in 
trial  court.— State  t.  Stanley  (Vt.)  817. 

(t>)  BBCOBD  AND  PROCEEDINOS  NOT  IN 
RECORD. 

I  1110.  Defendant,  convicted  in  tbe  quarter 
sessions,  not  availing  himself  of  the  review  per- 
mitted by  P.  L.  18!^  p.  915,  S  136,  and  having 
sued  out  a  writ  of  error  in  tbe  Court  of  Er- 
rors and  Appeals  to  review  tbe  judgment  of  the 
Supreme  Court,  an  application  on  the  argument 
for  leave  to  amend  the  record,  or  to  have  it 
remitted  so  as  to  enable  him  to  have  tbe  bene- 
fit of  the  review  permitted  by  section  136, 
comes  too  late.— State  v.  Brown  (N.  J.)  351. 

(E)  A8SI0NMENT  OF  ERRORS  AND 

BRIEFS. 

g  1129.  Under  Criminal  Procedure  Act  (P. 
L.  1898.  p.  91&)  I  137,  where  plaintifl  in  error 
takes  up  the  entire  record,  he  must  specify 
the  causes  for  relief  or  reversal  witb  sumclent 
precision  to  apprise  tbe  court  and  tbe  eounael 
for  the  state  of  tbe  error.— State  t.  Herron  (N. 
J.)  274. 

(G)  REVIEW. 

S  1134.  The  sufficiency  of  the  evidence  will 
not  be  reviewed  on  appeal  from  a  judgment 
Overruling  a  motion  in  arrest  after  conviction. 
— Lanasa  v.  State  (Md.)  1058. 

i  1134.  Since  the  revision  of  Criminal  Proce- 
dure Act  (P.  L.  1S98,  p.  915)  {  136.  when  the 
entire  record  of  the  proceedings  in  a  criminal 
trial  is  returned  with  tbe  writ  of  error,  the 
court  cannot  review  tbe  evidence.— State  v.  Her- 
ron (N.  J.)  274. 

fi  1149.  In  the  absence  of  an  abuse  thereof, 
tbe  discretion  of  the  trial  court  In  overruling  a 
demand  for  a  bill  of  particulars  will  not  be  re- 
viewed on  appeal.— Lanasa  v.  State  (Md.)  105S. 

9  1149.  In  the  absence  of  any  abuse  thereof, 
the  discretion  of  tbe  trial  court  in  its  ruling  on 
a  motion  to  require  the  prosecution  to  elect  be- 
tween counts  will  not  be  reviewed  on  appeal. — 
Iiana«a  v.  SUte  (Md.)  1058. 

S  1149.  A  motion  to  quash  an  indictment  is 
addressed  to  the  discretion  of  the  court,  and, 
If  overruled,  no  exceptions  can  be  allowed.— 
State  V.  Holland  (Me.)  1094. 

f  1160.  The  whole  subject  of  new  trial  is 
within  the  discretion  of  tbe  trial  court,  and  Its 
jndgment  will  not  be  disturbed  except  for  mani- 
fest error. — Commonwealth  v.  Garrito  (Pa.)  20. 

t  1166%.  It  is  not  a  good  cause  for  re- 
versal of  a  conviction  under  Criminal  Procedure 


Act  (P.  L.  1898,  p.  915)  S  1S6,  that  tbe  trial 

J'lidge  commented  on  the  testimony,  provided  tbe 
acts  In  issne  were  submitted  to  the  jury.— 
StAte  T.  Herron  (N.  J.)  274. 

{  1169.  A  ruling  which  allowed  a  witness  to 
state  that  he  "found  him  honest  and  reliable" 
was  more  favorable  to  accused  than  he  was  en- 
titled to.— State  V.  Lambert  (Me.)  1092. 

I  1172.  Failure  of  the  judge  in  bis  charge  to 
refer  to  evidence  of  good  character  is  no  ground 
for  reversing  a  conviction  of  murder  In  tbe  first 
degree. — Commonwealth  v.  Caraffa  (Pa.)  17. 

(H)  DETERMINATION  AND  DISPOSITION 
OF  CAUSE. 

Restitution  of  fine  and  costs,  see  Fines,  |  19. 

XVn.  PUNISHMENT  AND  PREVEN- 
TION OF  OBIME. 

I  1213.  A  sentence  to  jail  for  10  yean  on 
convicticm  of  a  member  of  tbe  "Blacb  Hand"  of 
conspiracy  to  destroy  property  held  not  cruel 
or  nnusual  within  the  prohibition  of  Const.  U. 
S.  Amend.  8,  and  Declaratitm  of  Rights  Md. 
art  16.— Lanasa  v.  State  (Md.)  1058. 

CROSS  BILL 

See  DQotty,  |  196. 

CROSS-EXAMINATION. 

See  WltDesHS,  SI  2ft7-268. 

CROSSINGS. 

Railroad  crossings,  see  Railroads,  |  93. 

CRUEL  AND  UNUSUAL  PUNISHMENT. 

See  Criminal  Law,  |  1213. 

CUMULATIVE  EVIDENCE. 

Ground  tn  new  trial,  see  New  IMal,  {  IM. 


CURTESY. 


See  Dower. 


CUSTOMS  AND  USAGES. 

I  6.  To  mahe  a  standard  teat  of  duty  In  re- 
spect to  caring  for  live  locomotives  left  stand- 
ing on  side  tracks  when  not  in  actual  service, 
by  showing  the  custom  among  railroad  com- 
panies, a  general  custom  prevailing  among 
well-conducted  railroads  must  be  shown. — Mary- 
land. D.  &  y.  By.  Co.  V.  Brown  (Md.)  1005. 

DAMAGES. 

Gompensatiw  f6r  property  taken  for  use,  see 
Eminent  Domain,  IS  84^-165. 

DamoffM  for  poHioutar  fnitfrlei. 
See  Death,  |  101;  Nuisance,  |  72;  Trespass, 

S  56. 

Breach  by  seller  of  contract  for  sale  (A  goods, 
see  Sales,  H  416.  421. 

Breach  of  contract,  see  Sales,  |  442. 

Flowage,  see  Waters  and  Water  Courses,  S  178. 

Injuries  caused  by  public  Improvements,  see  Mu- 
nicipal Corporations,  f  386. 

Obstruction  of  easement,  see  Easements,  S  70. 

Wrongful  Section  of  passenger,  see  Carriers, 
S  382. 

Recovery  tn  partUmlar  action*  or  prooeeHngt, 
See  Trover  and  Conveislon,  IS  42,  44. 
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71  ATLANTIC  BEPOBTEB. 


m.  OBOUnDB  Ain>  BUBJZOTS  OF 
0OKPEN8ATOBT  DAMAGES. 

(A)  DIRECT  OR  REMOTE,  CONTINGENT, 
OE  PROSPECTIVE.  CONSEQUENCES 
OR  LOSSES. 

S  18.  In  an  action  for  personal  Injoriea,  only 
Bach  special  damages  may  be  shown  aa  are  the 
natural  and  proximate  (oot  the  neceBsair)  con- 
sequence of  the  act  complained  of.— Wells  t. 
BostoD  &  M.  R.  R.  (Vt.)  1103. 

I  22.  Measure  of  damages  for  breach  of  con- 
tract declared.— Inhabitants  of  Milford  T.  Ban- 
gw  Ry.  &  Eaectric  Co.  (Me.)  759. 

I  26.  In  an  action  for  personal  Injuries,  the 
jury  should  award  compennatlon  for  the  future 
patn  and  suSerlnjr  when  the  probability  thereof 
Is  established.— Wallace  T.  PenDsylranla  B. 

Co.  (Pa.)  1086. 

I  34.  Where  surgeon  of  railroad  so  set  brok- 
en leg  of  passenger  as  to  require  a  second  opera- 
tion, the  consequences  resulting  from  such  sec- 
ond operation,  made  by  a  competent  surgeon, 
held  toe  result  of  the  original  accident— Wal- 
lace T.  Fennarlvania  B.  Co.  (Fa.)  1086.  • 

nr.  UQinDATED  DAKAOES  AlTD 
rBHALTZBM, 

I  78.  A  conveyance  to  he  made  hj  hoiband 
to  wife  on  bnakiog  an  agreonent  Jield  liquidated 
damages,  and  not  ajpenalty  or  forfeiture.— Daiv 
cey  T.  Darcey  (B.  Ij  085. 

EXEMPLABT  DAMAGED 

For  tieqMBS,  see  Trespass,  '  06. 

I  91.  Statement  of  ground  on  which  punitive 
damages  may  be  allowed.— Philadelphia,  B.  & 

W.  R.  Co.  V.  Green  (Md.)  980. 

S  91.  To  justify  punitive  damages,  it  must 
appear  that  the  act  of  the  party  complained  of 
was  done  with  such  recklessuesa  as  amounted 
to  cnmlnality.— Adams  t.  Lorraine  Mfg.  Co. 
(R  I.)  ISO. 

VI.  MEAflUBE  OF  DAMAGES. 

(B)  INJUBIES  TO  PROPERTY. 

I  111.  Measure  of  damages  in  action  for  In- 
jury to  a  building  detemuned-^Bates  t.  War- 
rick (N.  J.  Snp.)  1116. 

-rn.  IHADEQVATE   AHD  BXOEMIVB 
DAMAGES. 

For  obstruction  of  prirate  easement,  see  Base- 
ments, S  70. 

I  130.  In  an  action  -  for  personal  Injuries, 
a  verdict  for  $1,100  held  not  excessive.— Wil- 
liams T.  Shaw  (R.  I.)  207. 

i  A  verdict  In  a  personal  injury  action 
held  not  excessive.- Weeks  v.  Fletcher  (R.  I.) 
881. 

fi  133.  In  an  employe's  action  for  injuries,  a 
verdict  for  $7,500  hdd  excessive.— Heck  v.  In- 
ternational  Smokeless  Powder  Co.  (N.  J.  Sup.) 
150. 

Vm.  PLEADING.  ETIDENOB,  AND 
ASSESSMEITT. 

(A)  PLEADING. 

S  157.  Evidence  held  admissible,  certainly  on 
the  question  of  punitive  damages.- Philadelphia, 
B.  A  W.  B.  Go.  V.  Green  (Md.)  986i 

(B)  EVIDENCE. 

I  IQS.   In  an  action  for  injuries  to  plaintiff, 

evidence  that  plaintiff  was  married  after  the 
accident  held  inadmissible.- United  Railways  A 
Electric  Co.  v.  Riley  (Md.)  97a 


I  172.  In  an  action  for  Injuries  to  plaintiff, 
evidence  that,  before  the  accident  plaintiff  had 
an  arrangement  to  go  Into  bosinesB  and  In- 
tended to  do  so,  held  madmlsBlble.- United  RaO- 
ways  &  Electric  Co.  v.  Biley  (Md.)  97a 

{  173.  In  a  personal  injury  action,  evidence 
of  what  be  had  bees  able  to  earn  since  the 
Injury,  and  what  work  he  had  been  able  ta  do, 
A«Id  admissible  to  show  the  effect  of  his  inju^ 
on  his  earning  capadty. — Maryland,  D.  &  V. 
By.  Co.  v.  Brown  (Md.)  1000. 

DAMNUM  ABSQUE  INJURIA. 


Injuries  from  encroachments  on  sJleya^ 
nldpal  Corporations,  S  671. 


Mo- 


DAMS. 

See  Waters  and  Water  Courses,  H  171-179i 

DEAD  BODIES. 

i  0.  Under  Gen.  St  1902,  |  363,  a  widow 
having  removed  and  re-interred  her  hnaband'a 
body  m  her  own  burial  lot  could  not  be  com- 
pelled to  return  the  remains  to  Its  original 
place  of  Interment  in  the  lot  of  the  husband's 
mother.— Swits  v.  Bwlts  (Conn.)  782. 

DEATH. 

Of  trustee,  appointment  of  successor,  see  TrtatM, 

i  15& 

n.  Aonoira  fob  OAusniG  vbath. 

Caused  by  wrongful  sale  of  Inflammable  and  ex- 
plosive materials,  see  Explosives,  |  9. 

(A)  BIOHT  OF  ACTION  AND  DEFENSES. 

Parol  evidence  to  contradict  receipt  given  br  ad- 
ministrator for  money  paid  in  settlement  of 
claim,  see  Evidence.  H  408,  460. 

S  16.  An  action  may  be  maintained  under 
Rev.  St  1903,  c  89,  I  Q.  riving  a  right  of  ac- 
tion for  wrongful  death,  tnougn  deoedoit  sur- 
vived the  acddent  75  hours,  woere  he  was  nn- 
conscions.- Perkins  v.  Oxford  Paper  Co.  (Me.) 
476. 

I  16.  Bev.  St  1903.  c  89,  |  9,  giving  a  right 
of  action  for  wrongful  death,  includes  both  in- 
stantaneous death  and  death  preceded  by  total 
nnc<msclonsness  following  immediately  npon  the 
accident— Peridns  v.  Oxford  Paper  Go.  (Me.) 
476. 

{  17.  Where  death  results  from  a  disease 
caused  directly  by  an  accident,  the  accident  is 
the  proximate  caase  of  the  death  which  is  re- 
earded  as  having  resulted  from  the  ac<^dait  in- 
dependently of  ul  other  canses.— General  Acci- 
dent, Fire  A  Ufa  Assnr.  Co.  v.  Homely  (Md.) 
524. 

i  18.  Under  P.  L-  1848,  p.  151;  Gen.  St. 
1895.  p.  1188.  §  10,  in  an  action  for  a  wrong- 
ful death,  plaintiff  need  not  ahow  that  the  next 
of  kin  would  probably  have  received  from  the 
deceased  contributions  of  money,  or  of  things 
purchased  with  money.— Carter  v.  West  Jeney 
A  S.  R.  O).  (N.  J.)  253. 

I  81.  Where  children  are  supported  in  a 
bams  maintained  by  the  earnings  of  the  father, 
and  the  mother  performs  the  ordinary  house- 
hold duties,  and  is  killed  by  a  wrongful  act 
the  statute  (P.  U  1848,  p.  151;  Gen.  St 
1^  p.  1188,  I  10)  permits  an  action  hr  tba 
administrator  of  the  mother  to  recover  for  the 
benefit  of  the  children,  the  peconiarj  damagea 
sustained.— Carter  v.  West  Jersey  A  8.  B.  Co, 
(N.  J.)  258. 
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(B)  JUBISDICTION,  VENUET,  AND  LIMI- 
TATIONS. 

I  35.  No  action  can  be  maintained  in  Mar;- 
land  for  the  death  <tf  a  person  killed  in  the  Dis- 
trict of  Columbia;  but,  under  Code  D.  C.  i 
1801,  an  action  could  have  been  maintained 
there  by  the  administrator  to  recover  for  the 
death  of  the  deceased.— Dronenbnrg  v.  Harris 
(Md.)  81. 

(D)  PLEADING  AND  EVIDENCE. 

Parol  evidence  to  contradict  receipt  ^ven  by  ad- 
ministrator for  money  paid  in  settlement  of 
claim,  see  Evidence,  §S  408,  460. 

S  48.  A  declaration  for  the  negligent  death 
of  plaintifiTs  intestate  in  another  state  held  in- 
sufficienti  where  there  is  no  averment  that  there 
is  any  statute  in  that  state  entitling  plaintiff 
to  recover.— Rankio  v.  Central  R.  Co.  of  New 
Jersey  (N.  J.  Sup.)  66. 

S  55.  A  declaration  for  the  negligent  death 
of  plaiotiFs  intestate  in  Pennsylvania,  where 
the  right  of  action  is  vested  in  the  widow,  can- 
not  be  amended  so  as  to  make  it  appear  that 
plaintiff  is  prosecuting  as  widow,  and  not  as 
personal  representative.- Rankin  v.  Central  R. 
Co.  of  New  Jersey  (N.  J.  Sop.)  66. 

(E)  DAMAGES.  FORFEITURE,  OR  FINE. 

i  lOL  Money  paid  in  settlement  of  a  death 
claim  for  a  death  caused  in  the  District  of 
Columbia  belongs,  under  Code  D.  C.  §S  380, 
1303,  to  the  mother  of  the  deceased.— Dronen- 
burg  V.  Harris  (Md.)  81. 

(F)  TRIAI-,  JUDGMENT,  AND  REVIEW. 

Adding  parties  on  second  trial  after  reversal, 
see  Appeal  and  Error,  {  1201. 

DEBTOR  AND  CREDITOR. 

See  Assignmenta  for  Benefit  of  Credlton ;  Bank- 
ruptcy ;  Fraudnlent  Conveyances. 

Persons  entitled  to  Institute  proceedings  to  wind 
ap  Insolvent  corporations,  see  Corporations,  S 
615. 

DECEDENTS. 

Estates,  see  Descent  and  Dlatrlbntlon ;  Execu- 
tors and  Administrators. 

Testlmonj  as  to  transactions  with  persom  since 
deceaMd,  see  Witnesses,  H  144-181. 

DECEIT. 

Bee  Fraud. 

DECLARATION. 

In  pleadinf,  see  Pleading,  1 14. 

DECLARATIONS. 

As  evidence  in  civil  actions,  see  Evidence,  SS 

271-300. 

As  evidence  in  criminal  prosecntions,  see  Crim- 
inal Law,  I  418. 

DECREE. 

In  eqoity,  see  Equity,  {(  427,  431. 

DEDICATION. 

X.  XATUBE  Aim  REQUISITES. 

I  1.  'Dedication"  dehned.~Northport  Wes- 
leyan  Grove  Campmeetins:  Ass'n  v.  Andrews 
(Me.)  1027. 

i  a.  The  doctrine  of  dedication  is  applicable 
to  public  parks  and  squares,  and  may  be  estab- 


lished in  tb»  same  manner  as  In  Uie  case  of 
streets  and  b]ghways.~Northport  Wesleyan 
O^e  Cam^nneeting  Ass'n  t.  Andrews  (Me.) 

S  19.  A  park  hfld  to  have  been  dedicated  to 
the  use  of  the  public  and  adjoining  lot  ownera, 
and  an  adjoining  owner  had  the  right  to  cut  the 
grass  for  the  sole  purpose  of  improving  the 

fiark. — Northport  Wesleyan  Qrove  Campmeet 
ng  Ass'n  t.  Andrews  (Me.)  1027. 

I  19.  The  word  "park."  written  upon  a  block 
on  a  map.  indicates  a  public  use,  and  convey- 
ances made  by  the  owner  by  reference  to  finch 
map  operate  as  a  dedicatlon.~Northport  Wes- 
leyan Grove  Campmeetlng  Ass'n  t.  Andrewi 
(Me.)  1027. 

S  31.  Dedication  of  a  highway  may  be  made 
by  the  creation  of  an  easement  of  way  In  a 
deed  describing  the  way  as  a  street;  but,  un- 
til accepted,  it  remains  a  private  easement. — 
Mason  v.  Ross  (N.  J.  Ch.)  141. 

8  35.  The  working  or  repairing,  by  public 
authorities  of  land  dedicated  for  a  public  way 
held  not  conclusive  on  the  question  of  accept- 
ance.—Phillips  T.  Cl^  of  Stamford  (Conn.)  361. 

S  37.  It  is  not  essential  to  the  creation  of  a 
highway  by  dedication  and  acceptance  that  large 
numbers  of  the  public  use  it,  or  that  the  oser 
result  in  a  large  volume  of  travel,  hut  it  is  suf- 
ficient if  those  who  would  be  naturally  expected 
to  enjoy  it  have  done  so  at  their  pleasure- 
Phillips  V.  City  of  Stamford  (Conn.)  361. 

§  87.  Method  of  public  acceptance  of  land 
dedicated  for  a  public  way  Indicated.— PhUlipa 
V.  Gltr  of  Stamford  (Conn.)  361. 

S  37.  Public  oser  of  land  dedicated  for  a  high- 
way held  sufficient  to  show  acceptance.— Phillips 
V.  City  of  Stamford  (Conn.)  361. 

§  37.  The  acceptance  of  land  leading  to  a 
beach  for  a  highway,  the  neer  of  which  would 
naturally  be  limited  mostly  to  the  summer  time 
and  to  foot  travel,  may  be  effectively  shown  by 
its  use  by  pedestrians  during  the  summer. — 
Phillips  V.  City  of  Stamford  (Conn.)  361. 

§  45.  The  qaeetion  of  public  acceptance  of 
land  dedicated  for  a  highway  held  a  mixed  one 
of  law  and  fact— Phillips  T.  City  of  Stamford 
(Conn.)  881.  *~  -.r 

IX.  OPEBATION  AND  EFFECT. 

8  61.  A  park  hdd  to  have  been  dedicated  to 
the  use  of  the  public  and  adjoining  lot  owners, 
and  an  adjoining  owner  had  the  rigat  to  cut  the 
grass  to  improve  the  park.— Northport  Wesle- 
yan Grove  Campmeeting  An'n  v.  Andrews 
(Me.)  1027, 

DEEDS. 

Covenants  In  deeds,  see  Covenants. 
In  fraud  of  creditors,  see  Fraadutent  Convey- 
ances. 

Parol  or  extrinsic  evidence,  see  Evidence,  S  433. 

Deeds  by  or  to  particular  etattet  of  persons. 

See  Guardian  and  Ward,  |  76:  Husband  and 

Wife.  SS  46,  49%. 
Sheriffs,  see  Execution,  {  819. 

Deedt  of  particular  tpedea  of,  or  ettatet  or 
interett  in,  property. 

See  Easements,  {  30 ;  Mines  and  Minerals,  |  65. 
Water  rights,  see  Waters  and  Water  Conrsei, 

i  156. 

Particular  clattea  of  dssds. 

Tax  deeds,  see  Taxation.  IS  746,  770. 
Trust  deeds,  see  Chattel  Mortgages,  |  56 ;  Mort- 
gages. 

In  trust,  see  Trusts,  8S  2,  38. 
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I.  BBaUlSITES  AHD  VAXJDITT. 

(C)  EXECUTION. 

I  47.  A  deed,  executed  and  delivered  In  New 
Tork  in  1857,  vas  iDaufficient  to  convey  any 
interest  in  land  in  Connecticut,  where  it  waa 
attested  by  only  one  witneaa.— New  Haven 
Trast  Go.  T.  Camp  (Conn.)  788. 

(D)  DELIVERY 

I  61.  Delivery  of  a  deed  to  a  third  person  to 
be  delivered  to  grantee  upon  grantor'a  death  held 
a  vajid  delivery  where  grantor  reserved  no  con- 
trol.—Kowley  v.  Bowyer  (N.  J.  Ch.)  308. 

m.  OOXfSTBUCTIOlT  AKD  OVERA^ 
XIOV. 

<A)  OENEBAL  BULBS  OF  CONSTRUC- 
TION. 

I  90.  !□  the  construction  ojC  a  deed  the  conrt 
takes  into  consideration  the  language  employed, 
the  subject-matter,  and  the  surrouading  circum- 
stances.—Brown  V.  Reeder  (Md.)  417. 

S  Rule  respecting  laws  governing  deeds 
■tated.— New  Haven  Tnut  Co.  t.  Gamp  (Conn.) 
788. 

S  91.  In  the  circumstances,  the  parties  to  a 
deed  to  Connecticut  land,  executed  and  de- 
Uvered  in  New  York,  held  presumed  to  have 
intended  that  the  grantee  should  take  an  estate 
in  absolute  fee  simple.— New  Haven  Trust  Co. 
T.  Camp  (Conn.)  ibS. 

i  91.  Statement  of  the  effect  on  a  deed  to 
Connecticut  land,  executed  in  New  York,  of 
the  choice  by  the  parties  to  the  deed  to  execute 
it  in  New  ^ork,  and  eatablish  tueir  aumicUe 
tttere.--New  Haven  Xnist  Co.  t.  Camp  (Conn.) 
788. 

It  91>  The  law  governing  a  deed  to  Connec> 
ticat  land,  executed  and  delivered  in  New  York 
between  parties  residing  there,  held  determin- 
able under  the  established  principles  of  pri- 
vate international  law. — New  Haven  Trust  Co. 
1.  Camp  (Conn.)  788. 

I  91.  Parties  to  a  deed  to  Connecticut  land, 
executed  and  delivered  in  Mew  York,  Md  pre- 
samed  to  have  had  the  New  York  law  In  mind 
as  controllings-New  Haven  Tnut  Co.  v.  Gamp 
(Conn.)  788. 

S  93.  Courts  held  required  to  first  ascertain 
intent  of  deed  and  then  to  expound  it  bo  aa  to 
accomplish  such  intent.- Brown  v.  Keeder  (itld.) 
417. 

f  93.  Deed  held  to  be  construed  as  a  whole. 
—Brown  v.  Keeder  (Md.)  417. 

S  93.  The  intention  of  the  parties  to  a  deed 
Is  that  expressed  hj  the  language  used.- Lanc- 
aster &  J.  Uieclric  Light  Co.  v.  Jonea  (N.  H.) 
871. 

I  100.  In  construing  a  deed,  it  is  the  duty 
of  the  court  to  place  itself  as  nearly  as  possible 
in  the  situation  of  the  parties  when  tiie  deed 
was  made. — Lancaster  &  J.  £lectric  Light  Co. 
T.  Jones  (N.  H.)  871. 

(B)  PROPERTY  CONVEYED. 

I  114.  Deed  conatmed,  and  property  con- 
veyed thereunder  detennined.-^etchiBll  v.  Ath- 
erton  (Me.)  767. 

f  118.  Deed  constmed,  and  held  that  a  latent 
ambiguity  was  revealed  aa  to  one  of  the  divid- 
ing lilies.— Getchell  t.  Atherton  (Me.)  767. 

i  118.  Where  language  used  in  a  deed  Is  am- 
biguous, the  court  may  consider  evidence  of 
'the  situation  and  the  acts  of  the  parties.— Get- 
chell  V.  Atherton  (Me.)  767. 


(E)  CONDITIONS   AND  RESTBICTTIONS. 

S  170.  A  building  restriction  mast  be  con- 
strued BO  as  to  make  the  parties'  intentioD 
effective.— Hyman  v.  Tash  (N.  J.  Cli.)  742. 

I  171.  A  clause  in  a  deed  xestrictfng  the  lo- 
cation of  "dwellings"  held  to  apply  to  basinesi 
buildinni   and   other  structures. — Hyman  v. 

Tash  {S.  J.  Ch.)  742. 

i  173.  Under  a  rule  stated,  complsinanta 
held  entitled  to  enjoin  defendant  from  vtolatlu^ 
a  building  restriction  in  his  deed. — Hyman  v. 
Tash  (N.  J.  Ch.)  742. 

{  175.  Where  adjoining  lots  are  held  under 

building  restrictions,  one  landowner  cannot 
complain  of  bnilding  operations  of  his  neighbor 
where  he  has  conducted  operations  of  the  same 
character.- Hyman  v.  Tash  (N.  J.  Ch.)  742. 

{  175.  An  owner  of  a  lot  cmstitnting  a  part 
of  a  tract  of  land  subject  to  building  restric- 
tions held  entitled  to  enforce  the  restrictions 
against  adjacent  property,  as  against  the  ob- 
jection that  the  restrictions  had  been  ohnn- 
doned.— Newbery  v.  Barkalow  {N.  J.  Ch.)  To'i. 

$  176.  A  landowner  cannot  complain  of  a 
neighbor's  violation  of  a  building  restriction, 
where  the  violation  is  immaterial  and  does  not 
prevent  execution  of  any  general  boildinK  plan. 
-Hyman  v.  Tash  (N.  J.  Ch.)  742. 

TV.  PIiXIADINO  AITD  EVIDENCE. 

f  106.  The  relation  of  parent  and  child  held 
to  raise  no  presumption  of  undue  influence  in  a 
conv^ance  from  theparent  to  the  child. — Baa- 
bet  T.  Barton  (Vt.)  812. 

I  203.  Evidence  of  acqniescence  in  a  contract 
conveying  a  right  of  way  held  admissible  to  re* 
bat  the  grantor's  claim  of  fraud.— -Ciazneckf  t. 
Derecktor  (Conn.)  854. 

DE  FACTO. 

Corporations,  see  Corporations,  9  28L 

DEFAMATION. 

See  libel  and  Slander. 

DEFAULT. 

JiidgiiMnt.hyi  we  Judgment,  S  lOL 

.DELAY. 

Laches,  see  Bqaity,  1 87. 

DELIVERY. 

Of  deed,  see  Deeds,  |  61. 
Of  gift,  see  Gifts,  U  18,  22. 
Of  goods  sold,  see  Bales,  {  81* 


Bills  and 


DEMAND. 

For  payment  of  bill  or  note. 
Notes,  S  422. 

DEMURRER. 

In  pleadi^^see  Bqnity.  ||  223-233;  Pleading, 


H  188-2 


DEPARTMENTS. 


Of  munidpalitr,  see  Mmildpal  Owporatlwia,  11 

181-186. 

DEPOSITIONS. 

See  Witnesses. 

S  88.  Refusal  to  allow  to  be  read  tn  connec- 
tion with  a  deposition  parts  of  a  tabulated  atate- 
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m«nt  prepared  by  the  witness  showing  the  time 
of  arrival  of  cars  on  defendant's  road  at  certain 
points  thereon  held  not  error.— ShocUey  t.  Penn- 
•rlvania  B.  Co.  (Md.)  437. 

i  8&  Depositions  AeM  property  ezclnded. 
where  ft  was  not  shown  that  the  witnesses 
were  within  the  class  whose  depositions  were 
ButhorlKd  to  be  taken^Lyttle  T.  Dennr  (Pa.) 
«41. 

'  DERIVATIVE  SETTLEMENT. 

Of  paupers,  tee  Fanpen,  |  20, 

DERRICKS. 

Place  of  taxation,  see  TazatioQ,  |  274. 

DESCENT  AND  DISTRIBUTION. 

See  Dowot;  Executors  and  Administrators; 
"Wills. 

Inheritance  and  transfto  taxes,  see  Taxation, 

S  867. 

n.  PEIUION8  ENTITI.ED  AND  THEIB 
RESPEOTtVE  SHAKES. 

(B)  SUHVIVING  HUSBAND  OR  WIFE. 

8  52.  The  right  of  a  husband  to  the  personal- 
ty left  by  a  wife  on  her  death  intestate  does 
not  depend  upon  his  conversion  or  reduction 
of  the  same  to  his  own  use  or  posseflBlon  after 
her  death.— In  re  Degnan  (N.  j.  Prerog.)  668. 

f  52.  Cfaoses  in  action  left  by  a  wife  dying 
intestate  pass  to  her  husband,  if  he  is  adminis- 
trator, but  if  not  to  the  person  appointed  to 
that  office  to  hold  In  tmst  for  the  nusband,  if 
livinc,  or  his  lepresentatiTe,  If  dead.— In  re  Dec- 
naalN.  J.  Pterof .)  068. 

m.  BIGHTS  AHD  t.tahtt.ttieS  OF 
HEIBS  AKD  DISTRIBUTEES. 

(A)  NATURE  AND  ESTABLISHMENT  OF 
RIGHTS  IN  GENERAL. 

Bona  fide  purchasers  of  interests  of  heirs  In 
laud,  see  Vendor  and  Purchaser,  |  239. 

Champertous  conveyaucea  by  heirs,  see  Cham- 
perty and  Maintenance,  §  7. 

Heirs  of  persona  coutractinfc  to  convey  laud  as 
necessary  partiea  to  suit  for  specific  perform- 
ance, see  Specific  Performance,  g  106. 

S  89.  An  Action  to  recover  assets  of  an  es- 
tate can  be  brought  only  by  the  duly  appointed 
r<  nresentative  of  the  decedent.— Buchanan  v. 
Buchanan  (N.  3.)  740. 

(C)  DEBTS  OF  INTEJSTATB  AND  INCUM- 
BRANCES ON  PROPERTT. 

Heirs  as  neceasaxr  parties  to  suit  for  aiteciflc 
performance  of  decedent's  contract  to  convey, 
see  Spedfic  Performauce,  |  106> 

DESCRIPTION. 

Of  debt  secured  by  mortgage,  see  Chattel  Mort- 
gages, 8  110;  Mortgages,  |  121. 
Of  devisees  or  legatees  in  will,  see  Willi,  U 

.'>06-532. 

Of  property  conveyed,  see  Boundaries,  ||  1-6; 
DeedCsi  114.  118. 

Of  proper^'  dtbilsed,  see  Landlord  and  Ten- 
ant, i  124 

Of  property  devised  or  bequeathed,  see  Wills, 
II  581-eS7. 

Of  property  In  Indictment,  for  conspiracy  to 
injure  and  destroy  property,  see  Conspiracy, 
I  43. 

Of  property  in  order  for  publication  of  process 
in  aeoon  for  specific  performance,  see  Specific 
Performance,  1 107. 

Of  property  mortgaged,  see  Mortgages,  1 144. 


See  BepIeTla. 


See  WiOM. 


DETINUE. 
DEVISES. 
DILIGENCE. 


AfTecting  right  to  new  trial,  see  New  Trial, 
H  96/102. 

DIRECTING  VERDICT. 

In  civil  actions,  see  Trial,  IS  16&-178. 

DISCHARGE. 

From  employment,  see  Marttt-  and  Servant, 

{  20. 

From  indebtedness,  see  Compromise  and  Set- 
tlement; Release. 

DISCLAIMER. 

Of  troateeihip,  nt  Tmsti,  1  16a 

DISCRETION  OF  COURT. 

Amendment  of  pleading,  see  Pleading,  i  236. 
Cross-examination  of  witness,  see  Witnesses,  | 

267. 

Granting  or  refusing  jury  trial,  see  Jury,  1 13. 

Granting  specific  performance,  see  Speafic  Per- 
formance, I  8. 

Qualifications  of  expert  wltneseea,  see  Evidence, 
1546.  . 

Review  In  civil  actions,  tee  Appeal  and  Error, 
II  946.  971. 

Review  in  criminal  prosecutions,  see  Criminal 

Law,  f  1149. 
Submission,  of  interrogatories  to  jury,  see  TrlaL 

I  849. 

DISCRIMINATION. 

By  carrier,  see  Carriers,  ||  13, 199.  202L 

DISEASES. 

Proximate  cause  of  death  from  disease  re- 
sulting directly  from  accident,  see  Death, 
I  17. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  Trial,  {  159. 

Dismissal  of  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  |  799. 
Dismissal  of  replevin  suit,  see  Replevin.  |  86. 

n.  XHTOiiinrTABT. 

f  63.  A  motion  to  dismiss  does  not  lie  where, 
to  support  it,  proof  Is  necessary  outside  the 
writ.— Littlefield  v.  Maine  Cent.  R.  Co.  (Me.) 
657. 

I  53.  Plaintiff's  opening  statement  held  to 
show  facts  which,  if  proved,  '  would  present 
a  case  for  the  jury,  so  as  to  render  a  refusal 
of  nonsuit  on  the  opening  prwer.— Jordan  v. 
Reed  (N.  J.)  280. 

I  65.  A  motion  to  dismiss,  at  common  law, 
will  lie  only  where  it  is  apparent  from  the  rec- 
ord that  the  court  has  no  jurisdiction. — Little- 
field  V.  Maine  Cent  R.  Co.  (Me.)  657. 

I  65.  Where,  in  statutory  proceedings.  Juris- 
diction rests  upon  allegations  of  statutory  re- 
quirements, a  motion  to  dismiss  will  lie  if  It 
appears,  assuming  the  allegations  to  be  true, 
that  the  court  has  no  jurisdiction.— Littlefield 
V.  Maine  Cent  B.  Co.  (Me.)  657. 

I  67.  Where  a  writ  Issued  as  a  capias  set  up 
defendant  as  of  a  certain  town  In  a  given  coun- 
ty of  the  state,  this  was  a  suflScient  deter- 
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mination  of  reaideiice  on  motion  to  diBmiss  the 
case  as  founded  on  contract.— Caldbedc  v.  Si- 
manton  (Vt)  881. 

{  68.  An  action  1b  not  to  b«  diamiBsed  If 
the  court  has  jurisdiction  and  plaintiff  has  stat- 
ed a  cause  of  action  for  mere  defects  in  the 

fileadiDK.— LittleSeld  t.  Maine  Cent.  R.  Co. 
Me.)  657. 

S  81.  A  jadfcment  of  nonsuit  will  not  be 
opened,  where  plaintiff  could  not  recover  with- 
out such  an  amendment  of  the  pleadings  as 
would  institnte  a  new  suit.— Bankin  T.  Central 
R  Co.  of  New  Jere^  (N.  J.  Sup.)  BS. 

DISORDERLY  HOUSE. 

t  16.  Evidence  of  specific  acts  of  immorality, 
committed  elsewhere  by  persons  who  obtained 
admission  to  defendant's  public  house  was  Inad- 
missible to  establish  the  general  reputation  of 
such  persons.— State  t.  Basns  (N.  J.  Sup.)  111. 

DISSOLUTION. 

Of  corporation,  see  Pauks  and  BftnUng,  |  78; 

Corporations,  H  614-619. 
Of  insnrauce  company,  see  Insurance,  |  43. 

DISTRESS. 

For  rent,  see  Landlord  and  Tenant,  U  268.  272. 

DISTRIBUTION. 

Of  amount  recovered  for  n^ngfnl  dtath,  see 

Death.  {  101. 

Of  estate  of  baoknipt,  see  Bankruptcy,  S  320. 

Of  estate  of  decedent,  see  Descent  and  Dis- 
tribution; Executora  and  Administrators,  || 
308-314. 

Of  proceeds  of  sale  on  execution,  see  Bxecn- 
tiou,  I  S23. 

DIVIDENDS. 

On  J<Hnt-stock  companies,  see  Joint-Stock  Com- 
panies, I 

DIVORCE. 

Separate  maintenance,  see  Husband  and  Wife, 

frn   

m.  DEFBII8E8. 

i  S4.'  A  husband  held  not  entitled  to  obtain 
a  divorce  on  tbe  ground  of  desertion  because 
of  his  cruel  treatment  of  bis  wife,  who  refused 
to  leave  the  home  of  a  son  to  live  with  blm.— 
Arrowsmith  t.  Arrowsmitb  (N.  J.  Ch.)  702. 

S  54.  A  wife  held  entitled  to  a  divorce  from 
bed  and  board  on  the  ground  of  the  husband's 
cruelty,  notwithstanding  her  refusal  to  live  with 
him.— Arrowsmitb  t.  ArrowsnUth  (N.  J.  Cfa.) 

IV.  jnnUBDICTIQN,  PBO0EEDZNO8, 
AHD  BELIEF. 

(A)  JURIBDICTIOPf.  VENUE.  AND  LIMI- 

TATIONS. 

8  02.  The  word  "residence"  employed  in  the 
divorce  statute  means  "doniiciie." — King  v.  King 
(N.  J.)  687. 

S  62.  Plaintiff  in  divorce  held  to  have  had 
the  two  years'  residence  in  the  state  before  fil- 
ing petition  for  divorce,  as  required  by  P.  L. 
1002.  p.  503.— King  v.  King  (N.  J.)  687. 

(B)  PAETIES,  PROCESS,  AND  INCIDEX- 

TAIi  PUOCIOKUINGS. 

S  70.  The  notit^  of  the  order-  of  publication 
to  he  served  in  a  suit  for  divorce  must  state 
the  object  of  the  suit;  and,  if  it  asserts  the 
grounds  of  relief,  it  must  state  grounds  which 


give  jurisdiction  to  th%  conrt.— Brmnt  Brant 
(N.  J.  Ch.)  860. 

(O  PLEADINa 
I  00.  The  affidavit  of  noncollusioii,  required 
by  P.  L.  1902,  p.  504,  i  &,  in  a  suit  for  di- 
vorce, must  be  annexed  to  a  petition  aecking 
divorce  from  bed  and  board,  under  the  pro- 
visions of  section  3  (page  603). — Brant  T.  Brant 
(N.  J.  Ch.)  350. 

I  99.  Answer  to  a  bill  for  divorce  for  deser^ 
tioQ,  which  gives  specific  instances  of  cruelty 
during  a  term  of  years,  should  characterixe 
the  treatment  as  extreme  cruelty. — Arrowsmith 
V.  Arrowsmitb  (N.  J.  Ch.)  702. 

8  101.  Where,  In  a  suit  for  divorce  for  des*^ 
tion.  the  wife  alleged  in  the  answer  cmelty 
justifying  a  divorce,  and  the  evidence  establish- 
ed the  answer,  she  could  file  a  cross-bill  there- 
for.—Arrowsmitb  T.  Anowsmith  (N.  J.  Ch^ 
702.  ^       .  ^ 

(D)  EVIDENGB. 

8  183.  Evidence.  In  a  snit  for  divorce  for  de- 
sertion, held  sufficient  to  show  snbstantial  effort 
by  petitioner  to  induce  defoidant  to  retnzn.r- 
Lee  V.  Lee  (N.  J.  ChO  eOS. 

(E)  DISMISSAL,  TRIAL  OR  HEARING. 
AND  NEW  TRIAL. 

Contract  to  dismiss  suit  as  consideration  for 
husband's  aprreement  to  convey  land,  see  Hus- 
band and  Wife,  {  46. 

Contract  to  dismiss  suit,  liquidated  damages  for 
breach,  see  Damages,  8  78. 

(G)  APPEAL. 

Appellate  jurisdiction  <^  particular  conrtB,  see 

Courts,  S  242. 

V.  ALIMOinr,  AI.I.OWANCEa,  AHD 
DISPOSITION  OF  PBOPEKTT, 

Vacation  of  order  for  separate  maintonance,  see 
Husband  and  Wif^  8 

DOCKETS. 

Of  Judgments,  see  Ja^cment,  i  273^  . 

DOCKS. 

See  Wharvea. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  Evidence, 
332-376. 

DOMICILE. 

Settlement  of  pauper^  see  Panpaa,  H  2&-2Sta 

DONATIONS. 

See  Gifts.  . 

DOUBLE  TAXAtiON. 

See  Taxation,  |  47. 

DOWER. 

Specific  performance  of  contract  o(  hasband  to 

convey  land,  right  of  wife  to  dower,  see  Spe- 
cific Performance,  §  127. 
Wrongful  payments  by  executor  on  account  of 
dower  as  ground  for  removal,  see  Executura 
and  Administrators,  8  35. 

n.  INO9OATE  IXfTEREST. 

(B)  BAR,  RELEASE,  OR  FORFEITlTtE. 
8  49.   In  a  suit  to  specifically  enforce  a  con- 
tract to  convey  land,  a  deed  properly  exei  uted 
and  acltnowledged  by  the  vendor  and  his  wife  ia 
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evidence  of  her  willingness  to  relinqaUh  her 
dower.— Kiah  t.  WaBsmer  (N.  J.  Ch.)  404. 

DRAINS. 

In  cities,  see  Mnnlcipal  Oorporatlont,  ||  706, 

834,  S45. 

DUE  PROCESS  OF  UW. 

See  CoiiBtitational  Law,  i|  257-308. 

DUPLICITY. 

In  Indictment,  see  Indictment  and  Information, 
I  125. 

DUTIES. 

Excise  duties,  see  Internal  BawiiUb 

DYNAMITE. 

See  BzpIodTe^  |  8. 

EASEMENTS. 

See  Dedication;  Bighways. 

Z.  GSEATION,  EXISTENCE,  AND  TSB- 
mNATION. 

(  30.  A  right  of  way  may  be  lost  by  at>an- 
donment ;  and  it  is  the  nature  of  the  acts 
done  which  nre  material  in  determining  wheth- 
er the  easement  has  been  extinguished. — Maaon 
T.  Rosa  (N.  J.  Cb.)  141. 

S  30.  Nonuser  of  a  private  way  for  more 
than  20  years  will  extinguish  a  pablic  ease- 
ment, if  conpled  with  an  adverse  enjoyment. — 
MaBOD  T.  Robs  (N.  J.  Ch.)  141. 

H.  EXTENT  OF  BIOHT.  USE,  AND 
OBSTBUOTION. 

Exclusive  jurisdiction  of  chancery  in  action 
involving  rislits  of  parties  in  conflicting  ease- 
ments, see  Equity,  f  44. 

§  38.  An  easement  woriis  no  dlsposaesdon 
of  the  owner.— Country  Homes  Land  Co.  t.  De 
Gray  (N.  J.)  340. 

S  61.  The  test  of  equity  jurisdiction  In  a  case 
affecting  the  rights  of  tenants  in  comm<Hi  of  an 
easement  is  the  existence  of  actual  conflict ;  and. 
If  there  is  no  conflict,  there  is  no  jurisdiction. 
—City  of  Newark  v.  Erie  R.  Co.  (N.  J.  Ch.)  620. 

I  91.  The  case  of  the  rights  of  two  tenants 
in  common  of  an  easement  is  one  of  equitable 
cognizance,  and  equity  may  use  any  remedy  ap- 
propriate to  the  circumstances,  either  preventive 
or  mandatory,  adequate  to  promote  and  secure 
the  joint  user  in  such  a  way  as  the  law  requires 
in  view  of  the  particular  situation. — City  of 
Newark  v.  Erie  R.  Co.  (N.  J.  Ch.)  620. 

i  70.  In  an  action  against  a  railroad  com- 
pany for  olMtmctlon  of  a  right  of  way,  on  proof 
of  slight  inconvenience  only,  and  without  evi- 
dence of  substantial  damage,  a  verdict  for  9400 
was  excessive.— Schanf  y.  Pennsylvania  R,  Co. 
(N.  J.  Sup.)  114. 

I  70.  In  an  action  against  a  railroad  for  ob- 
structing plaintiffs  right  of  way,  testimony 
showing  damage  to  plaintiff's  business  as  a 
proximate  result  of  the  trespass  was  admissible. 
— Schaat  t.  Pennsylvania  H.  Co.  (N.  J.  Sup.) 

EJECTION. 

Of  passenger,  see  Carriers,  H  363-384. 

EJECTMENT. 

By  executor  or  administrator,  see  Executors  and 

Administrators,  S  130. 
Trial  of  tax  title,  see  Taxation,  {  810. 


I.  3U01IT  OF  AOTIOK  AND  DE- 
FENSES. 

Right  of  executors,  see  Ezecutois  and  Admin^ 
iitratora.  |  130. 

m.  FliEADINO  AND  EVIDENCE. 

Admissions  as  evidence,  see  Evidence,  $  208. 

TV.  TBIAL.  JUDOMENTgENFOROE. 
MENT  or  JUDOIOBNT,  AND 
BEVIEW. 

CondualTeiiesB  of  judgment  vacated  or  reversed, 
see  Judgment,  |  064. 

{  106.  Evidence  in  ejectment  held  sufficient 
to  require  the  submission  of  a  certain  issue  to 
the  jury.— Schocb  v.  Solar  Gaslight  Co.  (Pa.) 

ELECTION. 

Between  testamentary  Toovislona  and  other 
rights,  see  Wills,  {  788. 

ELECTIONS. 

Local  ration  elections,  see  Intoxicating  Uq- 
uors,  125. 

Of  corporate  offiens,  see  GorporatlaiB,  S  291. 

IV.  QUAEIFI0ATION8  OF  VOTEB8. 

S  S3.  Payment  of  personal  property  taxes, 
required  to  entitle  the  peraons  assessed  to  vote, 
by  another,  without  autborl^  of  such  taxpay- 
ers, does  not  qnalify  them  to  vote.— Lennon  r. 
Board  of  Canvassers  ^  Registration  of  City  of 
Pawtudiet  (R.  I.)  806. 

REOXSTBATION  OF  VOTESS. 

S  112.  In  certiorari  against  the  board  of 
canvassers  and  registration  of  a  city  to  quash 
the  certification  of  certain  persons  as  voters,  on 
the  ground  that  their  taxes  were  paid  by  an- 
other without  their  authority,  respondents  must 
show  an  authorisation  to  pay  the  taxes  in  each 
instance  saffident  to  meet  the  constitutional 
requirements.— Lennon  t.  Board  of  Canvassers 
&  Registration  of  City  of  Pawtnoket  (R.  L) 
305. 

VI.  NOUNATIONa  AND  PRIBCABT 

EI.ECTIONS. 

§  126.  Under  Primary  Election  Act.  Feb.  17, 
1906  (P.  L.  37.  i  4),  where  the  only  candidate 
voted  for  is  the  candidate  of  the  other  party, 
he  is  entitled  to  have  bis  name  printed  on  the 
official  ballot.— In  re  Henderson  (Pa.)  IS. 

X.  CONTESTS. 

S  305.  The  finding  of  the  circuit  court  on  the 
facts  in  a  contested  election  case  ia  binding  up- 
on the  Supreme  Court,  under  Election  Act  180S 
(P.  L.  p.  31&),  if  there  is  any  evidence  to  support 
it.— Somers  t.  Steelman  (N.  J.  Sup.)  119. 

XI.  VIOLATIONS  OF  ELECTION  EAWS. 

As  ground  for  removal  of  police  officer,  see  Ha- 

nicipal  Corporations,  f  181. 

Conspiracy  to  procure  illegal  voting,  see  Con- 
spiracy, 8§  27,  34,  43. 

Sufficiency  of  indictment  in  language  of  statute 
in  prosecution  for  conspiracy  to  procure  il- 
legal voting,  see  Indictment  and  Information, 
i  110. 

I  312.  P.  L.  1005,  p.  224,  par.  2,  relative  to 
faUe  registration,  held  not  to  extend  merely  to 
influence  exercised  directly  upon  the  tioard  of 
registry,  but  to  include  influence  exercised  upon 
the  voter.— State  v.  Nugent  (N.  J.  Sup.)  484. 

§  312.  The  offense  defined  by  P.  L.  1905,  p. 
224,  par.  2,  relating  to  false  registration,  held 
not  such  an  offense  as  is  incapable  of  being 
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committed  by  mon  than  one  penon,  bat  tbat 
there  may  be  a  joint  commiwion.— State  t.  Nu- 
gent (N.  J.  Bup.)  484. 

I  328.  An  indictment  charging  a  conspiracy 
to  procure  illega)  votes  at  a  primary  election 
held  fatally  defective  for  failing  to  define  a 
political  party  in  the  language  of  P.  L.  1003,  p. 
606,  §  3,  passed  In  supplement  of  P.  L.  1898,  p. 
830.— State  v.  Nugent  (N.  J.  8up.)  481. 

(  S2S.  An  indictment  for  violation  of  P.  L. 
1905,  p.  224,  par.  2,  relative  to  procaring  un- 
lawful registration,  which  atatea  tne  number  of 
the  district  and  the  ward  within  which  it  lies, 
held  to  sufficiently  show  that  the  district  is  a 
legally  constituted  election  district.— State  v. 
Nugent  (N.  J.  Sup.)  484^ 

I  828.  On  indictment  for  violation  of  P.  L. 
1905,  p.  224,  par,  2.  relating  to  procuring  un- 
lawful registration,  held  not  required  to  allege 
that  such  registration  ia  made  with  intent  to 
tote  at  a  general  election.— Stat*  v.  Nugent  (N. 
3.  Sap.)  484. 

S  328.  A  description  of  the  election  district 
by  number  and  ward  in  an  indictment  alleging 
a  design  to  procure  a  fraudulent  vote  therein 
held  sufficiently  certain,  without  setting  out  the 
district  boundaries.— State  v.  Nugent  (N.  J. 
Sup.)  485.  . 

ELECTRICITY. 

R«8  gestae  in  action  for  Injuries  from,  see  Evi- 
dence, i  121. 

I  4.  By  Act  March  28,  1891  (P.  L.  p. 
2^;  1  Gen.  St.  1895,  p.  465).  as  amended  by 
Act  April  22,  1897  (P.  L.  p.  24^.  the  power 
to  grant  a  coqraration  the  right  to  open  the 
streets  of  Newark  and  Itj  conduits  tor  dis- 
tribution of  electricity,  is  lodged  solely  in  the 
board  of  street  and  water  cotnmiadoners.— Unit- 
ed Electric  Go.  T.  City  of  Newark  (N.  J. 
Sup.)  237. 

I  14.  Tboee  maintaining  electric  wires  along 
highways  must  use  a  high  degree  of  care  com- 
mensurate with  the  danger,  to  protect  persons 
lawfully  using  the  higbwaTO.— Walter  t.  Balti- 
more Electric  Co.  (Md.)  953. 

1  19.  That  a  wire  of  an  electric  lighting  com- 
pany strung  over  a  street  fell  upon  and  injured 
a  pedestrian  prima  facie  shows  negligence  of 
the  company.— Walter  v.  Baltimore  Electric 
Co.  (Md.)  953. 

i  19.  In  an  action  for  injuries  by  contact 
with  electrically  charged  wires,  strung  across 
a  street  without  a  license  therefor,  as  requir- 
ed by  Pub.  St.  1001.  c.  81,  evidence  held  to  re- 
quire the  submission  to  the  jur^  of  the  issue  of 
negligence.— Clough  v.  Rockingham  County 
Light  ft  Power  Co.  (N.  H.)  223. 

i  19.  In  an  action  for  injuries  by  coming  in 
contact  with  electrically  charged  wires  Strang 
across  a  street  without  a  license  therefor,  as 
required  by  Pub.  St.  1901,  c  81,  the  failure 
to  abow  that  written  notice  was  served  on  de- 
fendant, as  required  by  section  14  of  the  chap- 
ter,  held  not  to  defeat  a  recovery.— ^loogfa  v. 
Rockingham  County  light  &  Power  Go.  (N. 

H.  )  223. 

EMINENT  DOMAIN. 

Pnblle  improvements  by  munlcipalitiea^  see  Mu- 
nicipal Corporations,  §S  274-513. 

I.  KATVBE,  EXTENT,  AND  DELEGA- 

TION OF  POWER. 

I  2&  Under  1  Gen.  St.  1895,  p.  646,  an- 
thorizing  cities  to  supply  inhabitants  thereof 
with  pure  water,  and  Acts  P.  L.  1885,  p.  267, 
and  1886,  p.  272,  1  Gen.  St.  1895,  p.  655,  a 
city  could  condemn  land  to  secure  a  supply  ot 
water,  though  the  city  was  also  snppljdng  water 


to  another  municipality. — ^Unndy  T.  Fonntain 

{N.  J.)  693.  • 

S  47.  Under  its  charter  and  Gen.  St.  1902, 
8S  3710,  3711.  a  city  held  to  have  power  to  cmt- 
demn  land  for  the  extension  of  a  street  acroai 
a  railroad,  and  through  the  railroad  sUtioo 
building.-New  York.  H.  ft  H.  B.  Co.  v. 
City  of  New  Haven  (Conn.)  780. 

H.  OOMPENSATIOir. 

(B)  TAKING  OR  INJURING  PROPERTY 
AS  GROUND  FOR  COMPENSATION. 

I  84.  A  railroad  does  not  by  condeomatloB 
secure  title  to  the  waters  of  a  aprtng.  and  in 
assessing  damages  the  landowner  is  not  entitled 
to  the  value  thereof,  but  is  entitled  to  com- 
pensation for  interference  with  its  nae. — Dilts 
V.  PlumvUle  R.  Co.  (Pa.)  1072. 

S  103.  A  raUro.ad  held  entitled  to  compensa- 
tion for  the  cost  o(  bnilding  a  retaining  wall 
necessitated  by  uie  extension  by  condemnattoa 
proceedings  of  a  street  under  its  tradta.— -New 
York.  N.  H.  ft  H.  B.  Go.  T.  City  of  New  Havea 
(Conn.)  780. 

(C)  MEASURE  AND  AMOUNT. 

I  127.  Compensation  awarded  when  a  street 
is  originally  laid  out  covers  damages  occasjon- 
ed  later  by  an  exteusion  of  the  easement  by  op- 
eration of  law  State  t.  Yates  (Me.)  101& 

I  134.  Damages  for  property  taken  under 
eminent  domain  must  be  awarded  on  the  basis 
of  the  value  of  the  property  for  its  present  use, 
or  for  purposes  to  which  it  could  be  most  ad- 
vantageously applied  under  existing  conditions. 
—New  York,  N.  H.  &  H.  R.  Co.  v.  City  of 
New  Haven  (Conn.)  780. 

I  136.  The  compensation  for  a  part  of  a 
tract  taken  by  eminent  domain  is  the  difference 
between  the  value  of  the  entire  tract  before 
the  taking  and  the  value  of  that  part  of  the 
tract  not  taken,  in  view  of  the  new  coaditlom 
created  by  the  taking.— New  York.  N.  H.  &  H. 
R.  Co.  V.  City  of  New  Haven  (Conn.)  78a 

8  147.  An  agreement  in  a  lease  that  a  rail- 
rwd  ^ould  go  through  the  premises,  and  should 
not  be  opposed  by  the  lessee,  held  to  show  only  an 
agreement  to  allow  the  matter  to  be  controlled 
by  the  lessoza. — ^Nelsm  v.  Mew  Jeiaey  Short 
Line  By:  Co.  (N.  J.)  304. 

(D)  PERSONS  ENTITLED  AND  PAYMENT, 

S  153.  Grantee  of  coal  underlying  snrface 
held  entitled  to  compensation  from  a  railroad, 
condemning  a  right  of  way,  for  any  part  of  the 
coal  necessary  to  support  the  snrnce. — Dilta  v. 
Plumvilie  E.  Co.  (Pa.)  1072. 

I  156.  Act  March  20,  1900  (P.  L.  p.  7^. 
regulating  the  ascertainment  and  payment  of 
compensation  for  property  condemned.  Add  not 
by  section  7  (page  82)  to  antborisa  a  aepaiata 
action  by  a  lessee.— Daab  v.  Hndaon  Goonty 
Park  Commission  (N.  J.  Sap.)  61. 

m.  FROOEEDIHCHB  TO  TAKE  »OV- 
EBTT  AND  ASSESS  OOOft- 
VEKSATION. 

Expert  tMtbnony  aa  to  compematioii,  dlaeretloB 
of  conrt,  ai  to  admlsaiont  aee  Bvidenoe,  {  548l 

§  169.  Where  a  resolution  to  purchase  land 
for  water  supply  was  passed  June  6,  1906,  it 
was  not  affected  by  Act  1907.  p.  633,  |  2,  pro- 
viding that  no  ci^  shall  have  power  to  con- 
demn land  for  water  supply  ontll  the  water  sap* 
ply  commissitm  shall  have  approved  the  same. 
— Mundy  V.  Fountain  (N.  J.)  693. 

i  170.  Whcie  a  bond  to  secure  a  riparian 
owner  for  waters  taken  by  defendant  from  a 
stream  has  been  filed  and  approved  by  the  court, 
the  approval  of  the  bond  is  an  adjadicatimi  that 
an  attempt  bad  been  previously  made  by  the 
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company  to  settle  with  t^e  landownw.— Bland 
V.  Tipton  Water  Co.  (Pa.)  101. 

§  201.  The  exclusion,  In  condemnatioD  pro- 
ceedings, of  an  offer  of  a  map  of  the  geolo^cal 
Surrey  of  the  state  held  not  erroneons,  where 
limited  to  the  parpose  of  lllnstration. — Brown 
T.  New  Jersey  Short  Line  R.  Go.  (N.  J.)  271. 

I  203.  Certain  answer  of  witness  held  im- 
material, as  affecting  the  damages  due  to  the 
appropriation  of  a  railroad  right  of  way  across 
a  farm,  and  should  have  been  stricken. — Dilts  v. 
Plumville  R.  Co.  (Pa.)  1072. 

I  234.  Under  Revised  Railroad  Act  1903  (P. 
L.  p.  64R),  S  13,  and  P.  L.  1900,  p.  79,  fS  5,  6, 
certiorari  held  not  to  lie  by  a  lessee  to  review 
the  action  of  commissioners  in  railroad  condem- 
nation proceedings  on  the  ground  that  they  fail- 
ed to  make  separate  awards  of  damages  to  the 
lessee  and  the  owner  of  the  fee. — Zimmerman  r. 
Hudson  ft  M.  B.  Go.  (N.  J.  Sup.)  127. 

f  262.  Where  an  answer  of  a  witness  in  con- 
demnation proceedings,  though  speculative,  was 
meaningless  as  beanng  apon  the  amount  of 
damages,  its  admiasioo  was  harmless  error. — 
White  V.  Western  Allegheny  R.  Co.  (Pa.)  1081. 

S  2A4.  Certain  questions  held  not  determina- 
ble on  application  for  certiorari  to  review  the 
action  of  commissioners  in  railroad  condemna- 
tion proceedings. — Zimmennan  T.  HndBcm  &  M. 
R.  Co.  (N.  J.  Sap.)  127. 

ZV.  BEBEEDXES  OT  OWHEBS  OF 

Gronitds  (or  denial  of  temporarj  injnnction,  aee 
InjuncUoD,  |  137. 

S  274.  In  a  snit  by  a  riparian  owner  to  re- 
strain water  company  from  taking  waters  of 
stream,  injunction  should  have  been  granted  un- 
til defendant  filed  bond  aecuring  to  plaintiff 
payment  of  his  damages  as  piescribed  by  Act 
April  29,  1874,  I  41(P.  h.  104)^Bland  t.  Tip- 
ton Water  Go.  ^)  101. 

V.  mLB  OR  BXOHTfl  ACQ1TXBED. 

f  317.  "Interest  which  Tanroad  aoqnlrea  by 
eminent  domain"  defined.— Dilts  t.  Plumville  R. 

Co.  (Pa.)  1072. 

{  318.  Railroad  by  eminent  domain  held  to 
secure  so  much  of  the  underlying  minerals  as 
may  be  necessary  to  Hupport  the  surface^DUts 
T.  PInmvine  B.  Co.  (Pa.)  1072. 

9  819.  The  taking  of  property  already  ap- 
propriated to  public  use  mast  not  interfere 
with  the  former  use  to  a  greater  extent  than 
is  necessary  to  effectuate  the  new  use. — ^New 
York.  N.  H.  &  H.  R.  Co.  t.  City  of  New  Haven 
(Conn.)  780. 

I  320.  Title  to  right  of  way  Held  to  _pasB  to 
the  railroad,  where,  followiiuE  the  location  and 
adoption  of  its  route,  it  has  paid  the  damages 
or  given  a  bond  to  secure  the  same. — IMlts  T. 
Plumville  B.  Co.  (Pa.)  1072. 

S  320.  Where,  in  right  of  way  proceedings,  a 
railroad  has  given  a  sufficient  bond,  the  land- 
owner's only  remedy  held  thereon  in  connection 
with  the  statutory  prorision  for  assessment  and 
collection  of  damages.— Dilts  t<  Plumville  B. 
Co.  (Pa.)  1072. 

S  323.  Beld,  that  a  railroad  could  not  refuse 
to  take  any  part  of  right  of  way  so  as  to  defeat 
the  owneiKa  right  to  damages  for  the  width 
originally  fixed  by  the  company. — Dilts  y.  PJum- 
TiUe  B.  Go.  (Fa.)  1072. 

EMPLOYES. 

See  Matter  and  Servant. 


ENACTMENT. 

Of  mnnidpal  ordinances,  aee  Municipal  Goi^ 
poratlons,  |  106. 

ENAMELS. 

Wrongful  aale  of  explosive  and  Inflammabla 
BUtterial  for  use  as,  see  BxplosiveB.  S  9. 

ENTERTAINMENT. 

Use  of  pablic  property  for  public  entertain- 

rivf 


ments  as  depriving  dtlzens  engaged  in  busi* 
nesa  of  entertaining  of  their  property  with- 
out due  proceaa  <n  law,  aee  Constitutional 
Law,  f  27%. 


ENTICEMENT. 

Of  husband  or  wife,  aee  Huiband  and  Wlfa.  I 

S26w 

ENTRY. 

Of  judgment,  see  Judgment,  |  27S. 
Re-entry       landlord,  see  Landlord  and  T«i- 
ant,  i  3(^ 

ENTRY,  WRIT  OF. 

See  Ejectment 

EQUIPMENT. 

Of  street  cars,  see  Street  Railroads,  S  SU 

EQUITABLE  ESTOPPEL 

See  Estoppel,  i  83.  ' 

EQUITY. 

Action  as  legal  or  equitable,  see  Action,  H  2S^ 

37. 

Equitable  conversion,  see  Conversion. 
Equitable  estoppel,  see  Estoppel,  {  93. 
Ekinitable  set-oli,  see  Set-Off  and  Counterclaim. 

Particular  svbjectt  of  equitable  juritdiotion  and 
equitable  retnediet. 

See  Fraudulent  Conv^ancea ;  Injunction ;  Nui- 
sance 1  19;  Partition,  fiS  17-111;  Quieting 
T^tle ;  Receivers ;  Reformation  <^  Instru- 
ments; Specific  Performance;  Trusts. 

Appointment  of  successor  of  trustee  on  death  of 
former  trustee,  see  Trusts,  J  158. 

Protection  of  easements,  see  Easements,  S  61. 

Belief  against  judgment^  see  Judgment,  Sfi  40^ 
429. 

Bestrainlnc  prosecutions  of  actions  in  other 
states,  see  Courts,  1  516. 

I.  jmUSDIOTIOK,  PBlNOlFUiS,  AND 
KAZIMS. 

(A)  NATURE.  OBOUNDS,  SUBJECTS,  AND 
EXTENT  OF  JURISDICTION. 
IN  GENERAL. 

Jurisdiction  of  particular  court  to  grant  equi- 
table relief,  see  Courts,  H  20,  18& 

{  11.  The  Court  of  Chancery  of  New  Jersey 
has  general  Jurisdiction  in  all  cases  of  fraud.— 
Ii.  Martin  Co.  t.  L.  Martin  &  Wilckea  Co.  (N. 
J.  Ch.)  409. 

S  31.  An  action  strictly  in  personam  for  the 
recovery  of  corporate  stock,  the  situs  of  which 
is  in  the  state,  may  be  brought  in  the  Chancery 
Court.— Amparo  Min.  Co.  v.  Fidelity  Trust  Co. 

(N.  J.  Ch.)  005. 

S  S2.  The  jurisdiction  of  equity  over  an  ac- 
tion quasi  in  rem  held  not  dependent  on  the 
actual  appointment  of  a  receiver  or  the  issu- 
ance of  an  injunction. — Amparo  Min.  Co.  v. 
Fidelity  Trust  Co.  (N.  J.  Ch.)  605. 
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I  S2.  Tb«  character  of  an  action  as  one  qoaai 
In  rem  \eld  not  changed  by  the  fact  that  it  was 
brought  by  the  custodian  of  property  the  title 
to  which  was  sought  to  be  established— Amparo 
Min.  Co.  T.  Fidelity  Trust  Co.  (N.  J.  Ch.)  605. 

S  32.  An  action  by  a  home  corporation 
against  a  foreign  corporation  to  establish  title 
to  shares  of  the  capital  stock  of  complainant 
held  to  be  an  action  quasi  in  rem,  and  cognl' 
sable  by  the  Court  of  Chancery —Amparo  Min. 
Co.  V.  Fidelity  Trust  Co.  (N.  J.  Ch.)  W©. 

S  32.  The  essential  elements  of  an  action 
Quasi  in  rem  held  to  be  a  res  within  the  state, 
an  action  to  subject  the  res  to  the  power  of 
the  state,  and  an  action  which  sufficiently  dis- 
closes the  res  to  the  defendant. — Amparo  Min. 
Co.  V.  Fidelity  Trust  Co.  (N.  J.  Ch.)  ti05. 

S  32.  The  jurisdiction  of  courts  In  actions 
quasi  in  rem  u  based  on  the  power  of  the  sov- 
ereign state  to  exercise  control  over  all  objects 
to  which  that  power  can  be  directly  applied,  and 

the  necessity  of  the  conrt  to  control  all  property 
within  its  territorial  limits. — Amparo  Min.  Co. 
V.  Fidelity  Trust  Co.  (N.  J.  Ch.)  605. 

I  32.  As  alFecting  the  jurisdiction  of  equity 
to  establish  title  to  personal  property,  under 
Laws  1902,  jp.  524  (section  44,  Revised  Chsn- 
cery  Act  1902)  page  526,  I  46,  a  holder  of  the 
equitable  title  is  clothed  with  the  lenil  title.— 
Amparo  Min.  Go.  t.  Fidelitr  Tmst  Co.  (N.  J. 
Ch.)  60S. 

I  32.  Tbm  jnrisdfetlon  d  equity  of  a  ease 
quasi  in  rem  held  not  Impaired  hy  the  &ct  that 
the  decree  could  not  be  enforced  against  the 
person  where  such  enforcement  could  be  had 
by  a  receiver  and  injanction. — Amparo  Min.  Co. 
T.  Fidelity  Trust  Co.  (N.  J.  Ch.)  605. 

I  39.  The  general  rule  as  to  the  right  of  a 
conrt  of  equity  to  grant  complete  relief,  on  tak- 
ing jurisdiction  of  a  purely  equitable  subject  of 
ruief,  such  as  injunction,  stated.— L.  Martin 
Oo.Y.L.  Martin  &  Wllckes  Co.  (N.  J.  Ch.)  409. 

(B)  REMEDY  AT  LAW  AND  MULTIPLIC- 
ITY  OF  SUITS. 

I  44.  A  case  iuTolving  the  rights  of  the  par- 
ties in  a  case  of  conflicting  easements  is  one 
of  equitable,  and  not  of  legal,  cognizance,  and 
appertains  to  the  exclusive,  and  not  auxiliary 
or  concurrent,  jurisdiction  of  chancery. — City 
of  Ncwarlt  v.  Erie  B.  Co.  (N.  J.  Ch.)  620. 

(Q  PRINCIPLES  AND  MAXIMS  OF  EQ- 
UITY. 

Application  of  equitable  maxim  to  purchaser  at 
mortage  foreclosure  sale,  seeking  to  have 
tax  lien  held  by  mortgagee  vacated,  see  Taxa* 
tion,  I 

S  65.  A  person  held  not  guilty  of  such  fraud 
towards  his  creditors  in  keeping  a  hank  account 
In  another's  name  as  to  prevent  him  from  suing 
to  establish  his  right  to  a  business  as  against  the 
person  in  whose  name  the  account  was  kept 
under  the  maxim,  "He  who  comes  into  equity 
must  come  with  clean  hands."— Lord  v.  Smith 
(Md.)  430. 

S  65.  The  application  as  a  defense  of  the 
maxim,  "lie  who  comes  Into  equity  must  come 
with  clean  hands,"  held  to  be  only  allowed  for 
reasons  of  public  policy  as  a  preventive  check 
upon  fraud  and  wrongdoing.— Lord  v.  Smith 
(Md.)  430. 

n.  LACHES  AMD  STAKE  DEBEAKD8. 

Particular  remediet  or  firocoedinps. 
See  Injunction,  {  113. 

By  stockholders  suing  on  behalf  of  corporation, 
see  Corporations,  $  209. 

Correction  of  judgment  in  trial  conrt  after  re- 
mand by  appellate  court,  see  Appeal  and  Er- 
ror. S  1199. 


BSPOBTEB. 

i  87.  The  Btatates  of  limitation  held  not  to 
apply  to  a  proceeding  to  enforce  on  equitable 
claim.— In  n  Fisk  (Conn.)  660. 

i  87.  Defendants  claim  to  enforee  spedfie 
rformance  of  a  cmtract  to  execute  a  mort^re 
Id  barred  by  limitations  after  six  3;earB,  with- 
in wliich  time  she  could  have  sued  in  assump- 
sit for  money  had  and  lecdved-^-Claric  t.  Tan 
Cleef  (N.  J.  Ch.)  260. 

m.  PAB.TIEB  AHB  PBOCBWL 

I  123.  Under  Laws  1002,  p.  514,  II  12.  13, 
and  rule  58  of  the  Chancery  Court,  held  that 
notice  to  a  nonresident  defendant  must  apprise 
such  defendant  that  he  is  sued,  and  what  the  na- 
ture of  the  suit  is,  and  a  disclosure  of  the  res 
toward  which  the  suit  Is  directed.— Amparo  Mia. 
Co.  T.  FideUty  Tnist  Co.  (N.  J.  CIl)  OKh 

IV.  FI.EABIHO. 

(A)  ORIGINAL  BILL. 

I  141.  Oenerally  a  bill  must  state  clearly 
plaintiff's  right  to  the  relief  prayed. — Holland<^ 
V.  Central  Metal  4k  Suk>^  Co.  of  City  of  Balti- 
more (Md.)  442. 

I  14S.  A  bill  for  specific  performance  and  an 
accounting  for  royalties  due  under  the  same 
agreement  held  not  multifarious. — Collins  v. 
Leary  (N.  J.)  603. 

I  148.  The  rule  against  mnltifarionsness, 
stated.— Collins  v.  Leary  (N.  J.)  603. 

(B)  PLEA,  ANSWER,  AND  DISCLAIMER. 

S  186.  In  a  suit  to  determine  the  rights  of 
adjoining  owners  to  a  gangway  betweoi  the 
lots,  an  admissicm  in  the  answer  that  complain- 
ant owned  a  part  of  the  gangway  in  fee  aira  had 
an  easement  In  another  part  was  bindinc  on  re- 
spondent.—McEIroy  T.  McCarviUe  (R.  I.)  64& 

(G)  OROSS-BILL  AND  PLEA  AND  AX- 
8WEB  THERETO. 

I  106.  Affirmative  relief  can  oidy  be  affordnl 
upon  a  crosB-bHIw^Monogban  v.  Cfolllna  (N.  J. 
Ch.)  617. 

(E)  DBMURBEB.  EXCEPTIONS.  AND  MO- 
TIONS. 

I  22S.  Where  the  ri^ht  to  an  Injonction  is 
left  In  doubt  by  the  bill,  and  no  other  relief 
could  be  granted,  if  such  defect  did  not  exist,  a 
demurrer  should  be  sustained,  thousb  the  bill 
contains  a  prayer  for  general  nliet. — Stinson 
V.  Elllcott  City  A  Glarksville  Co.  (Md.)  52T. 

I  228.  A  demurrer  admita  a  bill  or  informa- 
tion only  for  the  purpose  of  denying  that  com- 
plainant or  informant  is  entitled  to  relief,  and 
a  demurrer  containing  a  protestation  of  the 
truth  of  the  facts,  while  thus  qnalifiediy  ad- 
mitting them,  is  not  bad.— McCarter  v.  Lnlted 
New  Jersey  R.  &  Canal  Co.  (N.  J.  Ch.)  291. 

I  230.  A  demurrer  to  an  information  filed  by 
the  Attorney  (Jeneral  in  chancery  under  Act 
March  7,  1832  (P.  L.  p.  96),  impoeing  certain 
duties  upon  a  railroad  corporation,  held  bad 
where  the  specification  of  causes  of  demurrer 
does  not  distinctly  point  out  defects. — McCar- 
ter V.  United  New  Jersey  R.  &  Canal  Co.  (X. 
J.  Ch.)  291. 

I  233.  Where  the  Attorney  General  files  an 
informfttion  in  chancery  under  Act  March  7, 
1832  (P.  L.  p.  96),  imposing  certain  duties  upon 
a  ra  il  road  corporati  on,  the  rai  I  road  compa  ny 
may  demur  generally,  alleging  that  the  inform- 
ant has  not  stated  such  a  case  as  entitles  him  lo 
relief.— McCarter  v.  United  New  Jersey  R.  A 
Canal  Co.  (N.  J,  Ch.)  291. 

§  263.  A  motion  to  strike  a  CTOSS-bill  to  fore- 
close  an  alleged  equitable  mortgage  held  equiva- 
lent to  a  demnrrer. — Clark  v.  Van  Cleef  (S.  S. 
:  Ch.)  200. 
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I  268.  A  motion  to  strike  a  croM-blll.  because 
It  does  not  allege  giomid  for  equitable  relief, 
will  pievall  only  if  all  the  facta,  taken  together, 
do  not  entitle  complainant  to  any  reliet.— Glaric 
T.  Van  Oleef  (N.  jTCh.)  260. 

I  263.  A  motion  to  strike  a  cross-bill  to  en- 
force an  equitable  mortgage  properly  specified 
as  a  distinct  ground  that  the  alleged  mortgage 
was  barred  by  limitations. — Clerk  t.  Van  Cleef 
(N.  J.  Ch.)  260. 

I  263.  A  motion  to  strike  a  demurrer  as  In- 
aufiicient  is  according  to  the  established  practice. 
— McCarter  v.  United  New  Jersey  R.  &  Canal 

Co.  (X.  J.  Ch.)  291. 

{  263.  A  demurrer  which  goes  to  the  whole 
information  filed  by  the  Attoni«;_^Qeneral  in 
chancery  under  Act  March  7,  1832  (P.  L.  p. 
96).  imjiosing  certain  duties  upon  a  railroad 
corporation,  wilt  not  be  stricken  as  insufficient 
nnless  frivolous. — McCarter  v.  Ucited  New  Jer- 
•ey  R.  &  Canal  Co.  (N.  J.  Ch.)  291. 

Vm.  HEAKXNCL  SUBMISSION  OF  IS- 
SUES TO  JURT,  AND  BEHEABINO. 

8  S73.  The  privilege  of  having  a  case  heard 
on  petition  and  answer  belongs  to  the  petitioner 
only.— Hollander  v.  Central  Metal  &  Supply  Co. 
of  City  of  Baltimore  (Md.)  442. 

S  373.  Where  a  case  is  submitted  on  a  peti- 
tion and  answer,  the  truth  oE  the  facta  alleged 
in  the  answer  is  taken  as  admitted.— -Hollander 
T.  Central  Metal  &  Supidy  Co.  of  City  of  Bal- 
timore (Ud.)  442. 

X.  DEO&EE  AND  ENFOHOEHENT 
TUE&EOF. 

I  427.  A  special  flndlnc  construed.— Kidd  t. 
New  York  Security  &  Trust  Co.  (N.  H.)  878. 

f  427.  A  special  finding,  if  inconsistent  with 
a  conclusion  presumably  embraced  in  the  gen- 
eral decree,  held  not  supported  by  the  evidence 
to  that  extent— Kfdd  v.  New  York  Security  & 
Trust  Co.  (N.  H.)  878. 

8  427.  In  a  suit  by  stockholders  of  a  cor- 
poration to  set  aside  a  transfer  of  the  assets 
of  the  corporation  to  a  trust  company,  a  special 
finding  held  not  inconsistent  with  a  general  de- 
cree of  dismissaL— Kidd  t.  New  Yo^  Security 
A  Trust  Co.  (N.  H.)  87& 

f  431.  In  an  action  by  stockholders  to  set 
aside  a  transfer  of  a  corporation's  assets,  held 
that  there  was  evidence  tending  to  show  that 
all  the  stockholders  acquiesced  in  an  unau- 
thorized act  of  the  board  of  directors,  so  that, 
a  general  decree  for  defendants  being  rendered, 
the  fact  of  acquiescence  will  be  taken  as  found. 
—Kidd  T.  New  York  Security  &  Trust  Co.  (N. 
H.)  878. 

ERROR,  WRIT  OF. 

Bee  Appeal  and  Bnor. 

ESTABLISHMENT. 

Of  bonndaries*  see  Boundaries,  H  85-41. 

Of  courts,  see  Courts,  §S  93,  99. 

Of  railroads,  see  Railroads,  ||  ^117;  Street 

Railroads,  {§  7-49. 
Of  trusts,  see  Trusts,  SI  339-373. 
Of  will,  see  WUls.  fS  263-432. 

ESTATES. 

Created  by  will,  see  Wills.  Sfi  616,  625. 

Decedents^  estates,  see  Descent  and  Distribu- 
tion ;    Executors  and  Administrators. 

Restrictions  on  creation  of  future  estates,  see 
Perpetuities. 

Particular  eatatea. 
See  Dower;  Life  Estates;  Remainders. 
Estates  for  years,  see  Landlord  and  Tenant. 


Tenancy  In  common,  see  Tenancy  In  Commoo- 
Trusts,  see  Trusts,  S  131. 

ESTOPPEL 

By  judgment,  see  Judgment,  §{  660-736. 
Of  tenant  to  dispute  title  of  landlonl,  see  Iiand- 
lord  and  Tenant,  §{  62-6U. 

m.  EQmTABIiE  ESTOPPEIu 

To  allege  error  on  appeal,  see  Appeal  and 

Error,  {  884. 

To  attack  proceedings  preliminary  to  public  im- 
provement, see  Municipal  Corporations,  I  310. 

To  avoid  or  forfeit  insurance  policy,  see  In- 
surance, Sf  371,  383,  724. 

To  deny  agency,  see  Principal  and  Agent,  | 

To  deny  authority  of  agent,  see  Principal  and 
Agent,  §  137. 

To  enforce  restrictions  in  deed,  see  Deeds,  S  175. 

To  raise  constitutional  questions,  see  Constitu- 
tional Law,  I  43. 

(B)  GROUNDS  OF  ESTOPPEU 

§  93.  Plaintiff  in  ejectment  held  not  estop- 
ped to  dslm  the  Isnds  as  against  defendants.— 
Parks  T.  Pennsylvania  Clay  Co.  (Pa.)  1083. 

(D)  MATTERS  PRECLUDED. 

As  to  injunction  in  one  court  against  proceed- 
ings in  another,  see  Courts,  |  516. 

EVIDENCE. 

See  Depoflitions;  Witnesses. 

AdmisBibility  of  altered  instrument  In  evidence, 
see  Alteration  of  Instruments,  {  24. 

Admissibility  of  evidence  under  pleading,  see 
Pleading,  K  387,  388. 

ATOlicability  of  instmctions  to  evidence,  see 
Tfrial,  9  !fe2. 

Conformity  of  juAgmeot  to  proofih  see  Judg- 
ment, S8  248-251. 

Pleading  matters  of  eTidence,  see  Pleading,  I  11. 

QuMtions  olE  fact  for  jury,  see  Trial,  ||  186- 

Reception  at  trial,  see  Criminal  Law,  {  665; 

Trftil,  SS  85-109. 
Verdict  or  findings  eontrary  to  evidence,  see 

New  Trial,  fifi  6S-72. 

A«  to  particular  fad*  or  iatuee. 

See  Boundaries,  H  35-41;   Damages,  {  166; 

Deeds,  SS  196,  203 ;  Fraudulent  Q>UTeyaDces, 

|8  28(!,  291;  Payment,  Sl  67-73;  Release,  S 

57;   Statutes,  8  290. 
Agency,  see  Principal  and  Agent,  jj|  21-23. 
Agency  of  wife  for  husband,  see  Husband  and 

Wife,  I  23%. 
Agreement,  see  Contracts,  |  28. 
Assumption  of  risk  by  servant,  see  Master  and 

Servant,  |  280. 
Compensation  for  property  taken  for  public  use, 

see  Eminent  Domain,  fiS  201,  203. 
Contributory  negligence  of  servant,  see  Master 

and  Servant,  f  281. 
Fraud  in  assignment  for  cri>ditors,  see  Assign- 
ments for  Benefit  of  Creditors,  fi  IGl. 
Gambling  contract,  see  Gaming,  {  49. 
H<wtile  character  of  posaesBlon,  see  Adverse 

Possession,  i  85. 
Ijimitation  of  liability  of  carrier,  see  Carriers, 

S  163. 

NegHcence  of  master,  see  Master  and  Servant. 

§g  270.  278. 
Ownership  of  wife's  separate  estate,  see  IIus- 

band  and  Wife,  i  133. 
Performance  of  contract  of  sale,  see  Sales,  S 

181. 

Property  conveyed  by  deed,  see  Deeds,  S  118. 
Testamentary  capacity,  see  Wills,  f  54. 
Threats,  see  Homicide,  §  158. 
To  aid  construction  of  chattel  mortgage,  see 
Chattel  Mortgages.  S  106. 
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To  aid  oonstntctton  of  oontne^  aee  Cmtncts, 

S  175. 

To  aid  cOQstrnctlon  of  sale  contract,  see  Sales, 
I  87. 

To  establisb  tniBt,  lee  Trasts,  H  SS,8(i,  109. 
Validity  of  assent  to  contract,  aee  Gontncts, 
{  99. 

Vndae  influence  in  procnring  gift,  see  Qifta,  f 
47. 

Undue  influence  in  procuring  making  of  will, 
aee  WUls,  H  163-166. 

In  actiont  by  or  againtt  particular  cloxtet  of 
peraons. 

See  Brokers,  |  38;  Carriers,  H  1^  185,  317. 
318. 

Board  of  healtb,  see  Health,  I  19. 
Ckinnecting  carriers,  see  Carriers,  {  185. 

In  particular  civil  actiont  or  proceedinffa. 

See  Divorce,  J  183;  Fraud,  fi  62:  Moaej  Re- 
ceived, S  IS;  Negligence, .«  121-134;  Ref- 
ormation of  Instruments,  S  45 ;  Specific  Fer^ 
formance.  H  120,  121 ;  Torts,  S  27 ;  Trespass, 
I  45;  Trover  and  ConversioD,  H  35,  39. 

Condemnation  proceedings,  tee  Eminent  Do- 
main, H  201,  203. 

For  bTeack  of  contract.  Contracts.  1  349; 
Sales.  H  416,  421. 

For  compensation  of  broker,  see  Broken,  {  86. 

For  damage  from  fires  caused  from  operation  of 
railroad,  see  Railroads,  S  481. 

For  distribution  of  decedent's  ratate,  see  Exec- 
utors and  Administrators,  f  314. 

Foreclosure,  see  Mortgagee,  |  463. 

For  injuries  caused  by  operation  of  railroad,  see 
Railroads,  §8  346-348. 

For  injuries  caused  by  cqKration  of  street  rail- 
road, see  Street  Railroads,  (I  112-114. 

For  Iniaries  from  flowage,  see  Watere  and  Wa- 
ter Courses.  8  179. 

For  Injuries  to  guest,  see  Innkeepers,  8  10. 

For  injuries  to  passenger,  see  Carriers,  88  317, 
S18. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, tt  265-281. 

For  loss  <tf  or  injary  to  goods  sbipped,  see 
Carriers,  8  132. 

For  services,  see  Work  and  Labor,  8  28. 

On  insurance  policy,  see  Insurance,  88  <>46,  662, 
665. 

Probate  proceedings,  see  Wills.  fS  289-306 
To  confirm  tax  title,  see  Taxation,  8  810. 

In  eriminal  protecutiont. 

See  Criminal  Law.  SS  351-561-  Disorderly 
House.  8  16;  Homicide,  88  158-244;  Libel 
and  Slander,  S  155. 

For  offenses  against  liquor  laws,  see  Intoxi- 
cating Liquors,  {  236. 

Aevteto  and  procedure  Mereoii  in  oppsBaie 

court*. 

Harmless  error,  see  Appeal  and  ]B^^ror,  H  1047- 
1053;  Criminal  Law,  8  1169. 

Objections  for  purpose  of  review,  aee  Appeal 
and  Error,  |  Wi. 

Review  of  questions  of  fact,  see  Appeal  and  Er- 
ror, 18  967-1022 ;  Criminal  Law,  S  116a 

Z.  JTTDICIAI.  NOTICE. 

I  L  "Judicial  notice"  is  superior  to  proof. 
In  that  it  makes  evidence  unnecessary. — Beards- 
ley  V.  Irving  (Conn.)  580. 

8  17.  Courts  will  take  judicial  notice  of  what 
days  of  the  week  days  of  the  month  occur  on, 
and  the'  hours  of  sunset  and  sunrise.— Beardsley 
V.  Irving  (Conn.)  580. 

8  29.  The  court  will  take  judicial  notice  of 
the  legislative  history  of  a  statute  and  con- 
temporaneous practical  construction  given  by  of- 
ficers charged  with  its  enforcement.— State  t. 
Rutland  R.  Co.  (Vt.)  197;  Same  t.  Central 
Vermont  Ry.  Co..  Id. 


8  36.  The  courts  of  Maryland  do  not  take 
judicial  notice  of  the  laws  of  another  state,  and 
the  same  must  be  proved  in  the  manner  pre- 
scribed by  Code  Pub.  Gen.  Laws  1904.  art.  36, 
8  53.— Mandnt  v.  Ashby  (Md.)  312. 

8  51.  Ad  almanac  may  be  read  at  a  trial  to 
refresh  the  memory  at  the  court  and  jury  as  to 
the  day  of  the  week  on  which  a  day  of  the 
month  oocuziii— Beards^r  v.  Irving  (Conn.)  ofW. 

n.  FBSniiEpnoifB. 

Aa  to  partbmtar  facta  or  inueM, 
Gambling  contract,  see  Gaming,  |  49. 
Jurisdiction,  see  Courts,  |  35w 
NeKligence  as  cause  of  ronaway  on  highwaj,  see 

Highways,  8  1S4. 
To  aid  construction  of  rtatate,  see  Statutes.  8 

212. 

To  show  error  on  appeal,  see  Api>eal  and  Er- 
ror, 8  1032. 

Undue  influence  in  procuring  gift,  see  Gifti^ 
f  47. 

Validity  of  deed,  see  Deeds,  |  196. 

In  particular  civit  actions  or  proceedmps. 

Against  nmnecting  carrier,  see  Carriers,  t  185. 

For  death  of  or  injuries  to  servant,  see  Master 
and  Servant,  8  W5. 

For  loss  of  or  injury  to  goods  shipped,  see  Car- 
riers, 8  132. 

On  insurance  policy,  see  Insurance,  8  646. 

8  67.  Where,  in  a  suit  to  foreclose  a  mort- 
gage,  the  answer  admitted  the  giving  of  the 
mortgage,  its  terms,  and  its  record,  a  presomp- 
tion  arose  that  the  condition  created  continued 
to  exist  which  was  sufficient  for  plaintiff's  pur- 
pose until  something  to  indicate  the  contrary 
peared.— Pettus  v.  Gault  (Conn.)  609. 

8  75.  The  presumption  is  that,  if  a  person 
holds  back  evidence  in  his  power  to  produce* 
its  effect,  if  produced,  would  nave  been  againtt 
his  Interest— Tetxeanlt      Smedley  Co^  (Conn^ 

786. 

8  83.  Public  officers  acting  officially  are  pre- 
sumed to  have  done  their  duty  until  the  con- 
trary appears.— Atwater  v.  O'Reilly  (Conn.)  506. 

•  8  83.  Where  the  record  of  the  election  was 
silent  as  to  whether  the  overseers  of  the  poor 
were  elected  "by  ballot,"  or  "by  major  vote,  a> 
provided  by  Rev.  St  c.  4,  88  12.  14,  held  that 
It  would  be  presumed  that  tne  town  proceeded 
in  the  usual  and  legal  manner.— Inhabitants  of 
Wellington  v.  InhaUtante  at  Ctslnna  (M&)  8S9i 

m.  BUBDEH  OF  PROOF. 

Aa  to  particular  facta  or  ittuea. 

Gambling  contract  see  Gaming,  8 
Limitation  of  liability  of  earner,  see  Carrieia, 
8  168. 

Undue  Infinenoe  in  procDrinc  gift,  eee  Gifu^ 
8  47. 

Undue  influence  to  procuring  making  of  will,  aee 

Wills,  8  168. 

In  particular  eivU  actiont  or  proceedings. 

See  Trover  and  Conversion,  8  35. 

Against  connecting  carrier,  see  Carriers.  8  185. 

For  injuries  caused  by  operation  of  railroad,  see 
Railroads,  8  346. 

For  injuries  caused  by  operation  of  street  rail- 
road, see  Street  Railroads,  8  112. 

For  injuries  to  guest  see  Innkeepers,  f  IOl 

To  confirm  tax  title,  see  Taxation,  |  810: 

IV.  BELEVAWCT.MATEKTAT.TTY,  AHD 
OOMPETEITCT  IN  OEMERAI.. 

(A)  FACTS  IN  ISSUE  AND  RELEVANT 
TO  ISSUES. 

8  90.  Evidence  that  a  witness  with  knowl- 
e^  of  his  rights  had  not  acquiesced  In  a  fraod 
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alle^  to  tftve  been  perpetrated  on  Wm  \eld 
Irrelevant. — Csamecki      Derecktor  (Conn.)  354. 

I  90.  Evidence  ma;  be  admissible  as  tending 
to  proTe  a  particular  fact,  wbich  vet.  by  itself, 
la  msnfficient  for  tbe  purpose. — SwN&  y.  Solar 
Gaslight  Oo.  (Fa.)  M. 

(B)  RES  ^EST^. 

{  121.  In  an  action  for  Injnriea  by  coming 
in  contact  Vith  dectrically  charged  wires  strung 
across  a  street,  evidence  of  the  declarations  of 
a  third  person  held  admissible,  as  bearing  on 
plaintifTs  exercise  of  due  care.— Glongb  v.  Rock- 
Ingham  County  Light  &  Power  Co.  (N.  H.)  223. 

5  121.  The  field  notes  of  a  deceased  surveyor 
held  admissible  as  declarations  contemporaneous 
with  the  work  done  on  the  gronnd.— Collins  t. 
Clough  (Pa.)  1077. 

8  121.  Declarations  of  a  deceased  surveyor 
to  be  competent  mast  have  been  made  upon  the 
Iand.~ColliD8  v.  Clongh  (Pa.)  1077. 

6  123.  In  an  injury  action  against  a  street 
railroad,  statements  of  the  motorman  as  to  the 
cause  of  the  accident,  made  several  minutes 
thereafter,  held  a  mere  narrative  of  a  past  event, 
and  inadnoissible  aa  hearsay.— Morse  t.  Consoli- 
dated By.  Go.  (Conn.)  553. 

S  128.  In  sn  action  against  a  railroad  for 
wrongful  ejection  of  a  passenger  from  a  train 
for  alleged  nonpayment  of  fare,  certain  evidence 
held  inadmissible  as  port  of  the  rea  gestae^ 
Wells  T.  Boston  &  M.  R  R.  (Tt)  1108. 

(C)  SIMIIiAB  FACTS  AND  TBAMSAO 
TIONS. 

S  129.  Facts  occurring  before  or  after  the 
transactiOQ  in  suit  held  admisaible  where  they 
affoM  a  fair  and  reasonable  presumption  of  the 
fact  to  be  tried.— Baltimore  Refrigerating  & 
Heating  Co.  of  Baltimore  City  t.  Ereiner  (Md.) 

lom. 

S  142.  In  condemnation  proceedings,  it  was 
not  error  to  reject  evidmoe  ot  pricea  paid  by  the 
condemning  company  tor  other  lands  purchased 
by  it— Brown  v.  Mew  Jeney  Short  line  B.  Co. 
(N.  J.)  271. 

(D)  SfATERIALITX. 

■  I  143.  S^ridence  offered  to  prove  an  imma- 
terial issue  was  properly  rejected^— Csamecki 
T.  Derecktor  (Conn.)  8S4. 

(E)  COMPETENCY. 

S  15S.  All  that  two  parties  say  at  a  single 
Interview,  on  whatever  subjt«t.  is  not  rendered 
admissible  for  the  simple  reason  that  what  is 
said  on  some  one  or  more  subjects  ia  testified 
to.— Thomaa  T.  Tonng  (Conn.)  1100. 

V.  BEST  AITD  SEOONDABY  EVU>EMOB. 

I  1S8.  A  question  asked  a  witness,  in  an 
action  against  a  railroad  company,  held,  in  ef- 
fect to  call  for  a  rule  of  the  company  of  which 
the  best  evidence  wonid  be  the  nue  itself.— 
M^land,  D.  &  T.  By.  Go.  T.  Brown  (Md.) 

S  164.  Evidence  offered  to  show  antbority  In 
a  certain  person  to  bind  a  corporation  held 

f roperly  excluded  as  not  the  best  evidence.- 
)urbrow  v.  Hackensack  Meadows  Co.  (N.  J. 

Sup.)  59. 

8  174.  A  copy  of  a  plan  embodying  the  re- 
sults of  a  survey  to  establish  a  boundary  is  in- 
admissible without  showing  that  the  original 
could  not  be  produced. — Keefe  v.  Sullivan  Coun- 
ty R.  R.  (N.  H.)  379. 

{  177.  Secondary  evidence  of  documents  out 
of  the  jurisdiction  of  the  court  is  not  admissible, 
though  the  documents  are  the  papers  of  a  third 
party  not  interested  in  the  proceeding.— Boll 
T.  Everitt  (N.  J.)  2G3. 


S  182.  The  nooproductlon  under  demand  of  a 
contract,  the  existence  of  which  is  denied,  held 
not  to  justify  proof  of  its  contents  by  secondary 
evidence  without  first  proving  its  due  execu- 
tion.— Onrhrow  t.  Hackensack  Meadows  Co.  (N. 
J.  Sup.)  59. 

fi  185.  SecondaiT  evidence  of  a  contract  held 
Inadmissible,  in  the  absence  of  a  demand  to 

Sroduce  the  original.— Durbrow  t.  Hackensack 
[endows  Co.  (N.  J.  Sup.)  59. 

VH.  ADMISSIOXS. 

(A)  NATUBB,  FORM,  AND  INCIDENTS  IN 
GENERAL. 

fi  208.  The  paragraph  of  an  answer  which 
has  been  withdrawn  is  competent  evidence  In  the 
suit  on  the  part  of  plaintiff  as  an  admission  by 
the  defendant  iu  the  same  manner  as  any  other 
admission  of  the  same  purpose  would  have  been. 
— Loomis  V.  Norman  Printers'  Supply  Co. 
(Conn.)  858. 

S  208.  On  an  issue,  in  ejectmen^  of  whether 
the  land  in  dispute  was  assessed  for  a  certain 
year  as  seated  as  well  as  unseated  land,  so  as 
to  be  exempt  from  sale,  the  pleadings,  requests 
for  instructions,  and  assignments  of  error  in  an 
action  against  defendanrs  predecessors  in  ti- 
tle held  admissible  as  admissions.— Floyd  v. 
Enlp  Lumber  Co  (Pa.)  13. 

i  213.  In  an  action  for  the  value  of  services 
performed  under  a  special  contract,  a  letter  ' 
from  plaintifl  to  defendant,  intended  as  an  of- 
fer of  compromise,  was  properly  excluded.— 
Theobald  v.  Shepard  Bioa.  (NTh.)  2& 

(D)  BT   AGENTS    OR  OTHER  BEFBB- 
SENTATIYES. 

S  241.  Testimony  held  not  competent  as  ad< 
missions  of  an  agent  binding  the  principal. — 
Taplin  &  Rowell  T.  Marcy  (Vt)  72. 

9  242.  A  question  to  defendant  as  to  what 
he  was  told  by  one  of  plaintiff's  employes  held 
properly  excluded,  where  the  nature  of  his  em- 
ployment showed  that  he  was  not  authorized  to 
make  admissions  for  plaintiflto.— Corkran  y.  Tay- 
lor (N.  J.  Sup.)  124. 

S  244.  Statements  of  a  motorman  as  to  how 
an  accident  happened  held  properly  excluded; 
the  motorman  not  being  the  company's  agent  for 
making  admissions.— Morse  T.  (joosolidated  By< 
Co.  (0>nn.)  553. 

i  244.  Declarations  made  by  the  foreman  in 
charge  of  a  railroad  track  and  fences  as  to 
the  location  of  the  boundary  of  the  right  of 
way  held  inadmissible  as  admissions  Innding  on 
the  company. — Keefe  SnIllTan  County  R.  11. 
(N,  H.)  379. 

I  244.  Declarations  of  general  manager  of 
an  express  office  in  the  course  of  a  settlement  of 
a  claim  against  the  express  company  held  bind- 
ing on  the  express  company. — Hill  v.  Adams 
Express  Co.  (N.  J.)  683. 

{  246.  Admissions  of  attorney  held  to  bind 
dient^Floyd  v.  Kulp  Lumber  Co.  (Pa.)  13. 

(E)  PROOF  AND  EFFECT. 

S  258.  A  letter  from  a  broker  to  plaintiff 
held  admissible  in  connection  with  an  offer  to 
show  that  the  broker  was  defendant's  agent- 
Webster  T.  P.  W.  Moore  ft  Son  (Md.)  466. 

S  265.  Admissions  held  not  conclusive,  so  as 
to  authorize  the  direction  of  a  verdict,  but  their 
effect  to  be  for  the  jury.— Floyd  y.  Kulp  Lomber 
Co.  (PbO  13. 

THE.  DECLABATIOKB. 

(A)  NATURE,  FORM.  AND  INCIDENTS  IN 
GENERAL. 

S  271.  Evidence  that  defendant  had  called  the 
attention  of  various  persons  to  the  poor  qual- 
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ftr  of  ice,  nld  to  him  hj  plaintiff,  held  inad- 
Dussible  to  prove  tlie  quality  of  the  ice.— Wood- 
bridse  Ice  Co.  t.  Semon  Ice  Cream  Corp.  (Conn.) 
677. 

S  271.  Evidence  that  defendant's  agent  told 
witness  that  plaintiff  was  robbing  defendant  and 
that  defendant  would  not  pay.  held  inadmisaible 
as  self-wrving.— Woodbri^«  Ice  Oo.  T.  Semon 
Ice  Cream  Corp.  (Conn.)  077. 

S  274.  Declarationa  of  a  deceased  person  as 
to  the  boundary  of  land  held  competent. — Keefe 
T.  Sullivan  County  R.  R.  (N.  H.)  379. 

{  274.  DeclarationB  of  a  deceased  foreman 
in  charge  of  the  track  and  fences  of  a  railroad 
held  competent  on  the  Issue  of  the  boundary  of 
the  right  of  way.— Keefe  T.  Sullivan  Coonty  B. 
R.  (N.  H.)  379. 

S  274.  DeclarationB  of  8  deceased  person  as 
to  the  boundary  of  a  railroad  right  of  way  held 
not  inadmissible  because  made  while  such  per- 
son was  off  the  premises.— Keefe  v.  Sullivan 
County  R.  B.  (N.  H.)  879. 

I  274.  Declarations  of  a  deceased  person  as 
to  the  boundary  of  land  held  not  inadmissible 
l>ecauBe  such  person  at  the  time  owned  adjacent 
land.— Keefe  v.  Sullivan  County  B.  R.  (N.  H.) 
379. 

(B)  PROOF  AND  EFFECT. 

I  809.  The  fact  that  a  person,  since  deceased, 
who  made  declarations  as  to  the  boundary  of 
land,  had  means  of  knowledge  essential  to  ren- 
der the  declarations  admissible,  may  be  shown 
by  other  evidence  than  his  ownership  of  the 
land.^Keefe  t.  Sallivan  Coonty  R.  R.  (N.  H.) 
379. 

IZ.  HBABSAT. 

8  317.  One  who  was  in  another's  office,  while 
a  telephone  conversation  was  in  progress  be- 
tween the  latter  and  a  third  person  could  not 
testify  as  to  such  conversation,  •based  on  what 
was  repeated  to  him  at  the  time.— Willner  y.  Sil- 
verman (Md.)  962. 

I  317.  In  an  action  by  a  discharged  employ^ 
for  damages  ciustained  in  consequence  of  being 
unable  to  obtain  employment  elsewhere,  cer- 
tain testimony  ftefd  inadmissible  as  hearsay. — 
Willner  v.  Silverman  (Md.)  962. 

Z.  DOOTIMEirTABT  XVIDEKOE. 

(A)  PUBLIC  OR  OFFICIAL  ACTS.  PRO- 
CEEDINGS, RECORDS,  AXD 
CERTIFICATES. 

{  332.  Fart  of  the  exceptions  In  another  case 
Mtd  iHvperly  excluded.- Taplin  &  Rowell  t. 
Marcy  (Vt.)  72. 

(C)  PRIVATE  WRITINGS  AND  PUBLICA- 
TIONS. 

5352.  An  entry  in  a  book  kept  by  a  street 
Iway  company  in  which  motormen  were  re- 
quired to  enter  the  condition  of  their  cars  held 
ndmissible  to  show  notice  to  the  company,  but 
not  the  fact  itself.—Brady  t.  North  Jersey  St. 
Ry.  Co.  (N.  J.)  238. 

S  3o;j.  Under  Gen.  St.  1902,  S$  2206,  2302, 
2303,  23l>5,  a  tax  list  filed  in  proper  office  and 
bearing  proper  official  certificate  held  properly 
received  in  evidence. — Whalen  v.  Gleeson  (Coan.) 
008. 

f  354.  On  accounting  between  partners,  the 
partuersbip  ledgers  kept  by  Ijookkeepers  are 
held  competent  originaf  evidence. — Schlicher  v. 

Wbyte  (N.  J.)  337. 

{  354.  Books  of  account  held  admissible  to 
prove  a  claim  for  labor  and  materials,  either 
with  or  without  the  reports  on  which  they  were 
based.— Corkran  v.  Taylor  (N.  J.  Sup.)  124. 

§  .3ri4.  Where  plaintiffs  bookkeeper  testified 
that  Hhe  wrote  the  heading  on  the  account  with 
defendant  in  plaintiff's  account  book  from  her 


knowledge  la  lesard  to  the  matter  a 
ing  to  mstractions  from  plaintiffs 


and  ncoorA* 
when  she 

made  the  first  entry  thereunder,  the  beading 
was  admissible  In  connection  witn  her  testimo- 
ny.—Tapiin  &  Bowell  V.  Marcy  (VL)  72. 

B  857.  The  contents  of  letters  alleged  to  have 
been  written  for  an  illiterate  penon  by  an 
amanuensis  are  admissible  to  be  considered  with 
the  other  proof  in  Xhh  determination  ot  that 
fact.— Whalen  v.  Gleeson  (Conn.)  90S. 

I  359.  Physician  can  show  that  an  operation 
was  based  on  radiograph  pictures,  and  that  the 
operation  showed  the  conditions  to  be  such  as 
the  picture  showed.— Wallace  v.  Pennsylvania 
R.  Co.  (Pa.)  1086. 

(D)  PRODUCTION,  AUTHENTICATION, 
AN  D  EFFECT. 

I  373.  A  tax  list  not  purportins  to  be  signed 
or  sworn  to  by  the  taxpayer,  but  by  another 
as  agent,  held  improperly  tecaved  in  evidence; 
there  being  no  presumption  of  agency. — Whalen 
V.  Gleeson  (Conn.)  908. 

S  370.  Clerk's  entries  made  in  the  regular 
course  of  business  held  admissible  on  proof  ot 
handwriting  after  the  clerk's  death  or  removal 
from  the  state.— Sims  t.  American  Ice  Co.  (Mi) 

522. 

S  376.  In  an  action  for  labor  and  materials, 
it  was  error  to  permit  items  to  be  read  from 
plaintiff's  ledger,  which  had  not  tieen  properly 
proved  and  marked  in  evidence.— Cotferaa  t, 
Taylor  (N.  J.  Sup.)  124. 

XL  PAROL  OB  EXTBHf  SIC  ETIDEKGB 
AFFECXIHO  W&ITUI6S. 

Parol  evidence  to  establish  Eelease»  see  Bdease, 

(A)  CONTRADICTING,  VABXINQ,  OB  ADD- 

ING TO  TERMS  or  WmTihW 

INSTRUMENT. 

f  884.  The  question  of  admissibill^  of  pand 
evidence  held  to  depend  on  the  law  aE  the  foi^ 
um.— In  re  Fisk  (Conn.)  559. 

5  397.  A  contract  cannot  be  varied  by  parol, 
where  its  terms  are  unambiguous  and  com- 
plete.—First  Nat.  Bank  v.  Manser  (Me.)  x:H. 

I  408.  Parol  evidence  is  inadmissible  to  vary 
the  tenns  of  a  receipt  and  release. — Dronoibarg 
T.  Harris  (Md.)  81. 

I  419.  Evidence  of  a  parol  agreement  to  for- 
uish  an  injured  motormao  employment  in  ad- 
dition to  toe  payment  of  a  sum  expressed  in 
the  written  release  from  liability  held  to  vary 
and  contradict  the  written  instrument. — Chau- 
lin  V.  Gerald  (Me.)  71Z 

(B)  INVALIDATING  WRITTEN  INSTRU- 

MENT. 

I  433.  Covenants  in  contract  for  a  deed 
hdd  not  merged  in  the  deed,  so  as  U  exclude 
parol  evidence  of  omissions  therein. — ^Townsend 
V.  Lacock  (Pa.)  187. 

(D)  CONSTRUCTION  OB  APPLICATION  OF 
LANGUAGE  OF  WRITTEN 
INSTRUMENT. 

I  448.  Where  a  contract  is  ambigooos  or  in- 
complete, parol  evidence  may  be  admitted,  on- 
ly to  correct  the  ambiguity  or  supply  the  de- 
ficiency.— First  Nat.  Bank  v.  Manser  (Me.)  134. 

I  455.  Parol  evidence  was  admissible  In  an 
action  for  the  price  of  lumber  to  show  the 
technical  meaning  of  the  words,  "when  transit 
car,"  on  the  sale  slip.— Harlow  v.  Parsons  Lum- 
ber &  Hardware  Co.  (Conn.)  734. 

6  4G0.  Evidence  held  not  to  vary  or  contra- 
dict terms  of  written  contract — Dronenbotg  r. 

Harris  (Md.)  81. 


Topics,  divisions.  «  secUoo  (S)  NUMBERS  la  tUs  Index,  *  Dee.  *  Amar.  Digs,  *  Rsportar  Indszn  agras 

Digitized  by ' 


Google 


INDEX. 


1181 


i  4S1.  Certain  rale  as  to  the  constnietion 
of  a  writing  held  not  to  abolish  the  rale  that 
ft  writing  cannot  be  contradicted  or  varied  by 
parol  evideDCe.~Lflncaster  &  J.  Electric  Light 
Co.  T.  Jones  (N.  H.)  871. 

I  462.  Parol  evidence  held  admiaslble  to  show 
a  deed  was  given  under  a  parol  agreement  as  to 
use  to  be  made  of  it.— In  re  Fisk  (Conn.)  558. 

f  46S.  One's  purpose  In  executing  an  instru- 
ment may  be  shown  by  parol  evidence.— Stalker 
T.  Hayes  (Conn.)  1099. 

Xn.  OFUnOn  EVIDEHCE. 

(A)  CONCLUSIONS  AND  OPINIONS  OF 
WITNESSES  IN  GENERAL. 

8  470.  When  it  la  supposable  that  jurors 
can  form  a  correct  judgment  without  the  aid  of 
the  opinion  of  others  from  facts  stated,  the 
opinions  of  others  are  not,  as  a  general  rule, 
admissible  in  evidence.- Keefe  v.  Snllivan  Oonn- 
ty  R.  R.  (N.  H.)  379. 

I  471.  Where  a  witness  testified  to  the  facts 
the  exclusion  of  his  opinion  held  proper. — Win- 
ner v.  Silverman  <Md.)  062. 

$  472.  An  answer  of  a  witness  held  not  in- 
admissible as  an  opinion  upon  the  question  to  he 
determined  by  the  jury. — Webster  v.  P.  W. 

Moore  &  Son  (Md.)  4G6. 

$  474.  Where  a  witness  is  familiar  with  the 
particular  grade  crossing,  he  may  testify  that 
a  particular  train  was  running  at  the  nsaal 
rate,  though  he  was  not  an  expert.— Bracken  v. 
Pennsylvania  R.  Co.  (Pa.)  926. 

S  474.  Certain  person  held  gualiSed  to  ex- 
press an  opinion  as  to  the  market  value  of  a 
farm.— White  v.  Western  Allegheny  B.  Co.  (Pa.) 

1081. 

S  498^.  The  admissibility  of  expert  evidence 
is  largely  within  the  discretion  of  the  trial  court, 
subject  to  review  mi  appeal.— Baltimore  Re- 
frigerating &  Heating  Co.  of  Baltimore  City  t 

Kreiner  (Md.)  1066. 

S  498%.  The  qualification  of  a  witness  to  ex- 
press an  opinion  is  a  loeliminary  question  for 
the  court  before  the  witness  is  permitted  to 
testl^.— White  V.  Western  Allegheny  R.  Co. 
(Pa.)  1081. 

ft  500.  In  an  action  for  the  destruction  of  a 

vehicle  in  a  collision  with  a  street  car,  evidence 
as  to  how  far  one  could  see  ahead  from  the 
platform  of  a  street  car  held  properly  excluded. 
— Currie  v.  Consolidated  Ry.  Co.  (Conn.)  356. 

(B)  SUBJECTS  OF  EXPERT  TESTIMONY. 

%  605.  The  opinion  of  an  expert,  making  a 
survey  for  the  purpose  of  ascertaining  the  loca- 
tion of  a  boundary,  as  to  the  location  of  the 
boundary,  held  inadmissible. — Keefe  v.  Sullivan 
County  R.  R.  (N.  H.)  379. 

S  500.  The  location  of  the  boundary  of  a  rail- 
road right  of  way  and  the  place  where  a  curve 
in  the  original  lay-out  began  held  not  subjects 
concemiDE  which  an  ex[>ert  may  give  an  opin- 
ion.—Keefe  T.  Sullivan  County  B.  R.  (N.  H.) 
879, 

(O  COMPETENCY  OP  EXPERTS. 

Beview  of  discretion  of  court,  see  Appeal  and 
Error,  |  971. 

8  636.  One  held  competent  to  testify  as  an 
exp^  a>  to  the  proper  construction  of  cold- 
Btorue  plants.— Baltimore  Refrigerating  &  Heat- 
ing Co.  irf  Baltimore  City  v.  Kreiner  (Md.)  1066. 

8  636.  A  witness  to  testify  as  an  expert  must 
possess  such  intelligence  and  familiarity  with 
the  subject  as  will  enable  him  to  express  a  well- 
informed  opinion. — Baltimore  Refrigerating  & 
Heating  Go.  of  Baltimore  City  v.  Kreiner  (Md.) 
106a 


8  639.  In  an  action  against  a  railroad  for  in- 
juries from  an  engine  running  wild,  evidence 
that  the  engine  could  not  move  when  in  the  con- 
dition tn  which  it  appeared  to  have  been  left 
just  before  tbe  accident  held  admissible.— Mary- 
land, D.  &  V.  Ry.  Co.  V.  Brown  (Md.)  1005. 

I  546.  What  qualifications  are  necessary  to 
entitle  a  witness  to  testify  as  an  expert  la  a 
question  of  law,  hut  the  question  whether  a  wit- 
ness has  such  qualifications,  is  a  Qnesti<m  of 
fact.— Keefe  v.  Sullivan  County  R.  R.  QC^.  H.) 
379. 

8  546.  The  qnallficatlon  of  an  expert  rests 
largely  within  the  trial  conrt'g  discretion.— Kin- 
ney V.  Philadelphia  Watch  Case  Co.  (N.  J.)  269. 

8  5^  On  an  Issue  of  the  value  of  land  con- 
demned, held  within  the  trial  court's  discretion 
to  admit  opinions  of  witnesses  as  experts.— 
Brown  V.  Mew  Jersey  Short  I«ine  R.  Co.  (N.  J.) 
271. 

XIV.  WEIGHT  AND  BUFFIOIENGT. 

Province  of  court  and  ju^,  see  Trial,  8  194. 

Questions  for  jury,  see  Trial,  p  139. 

Review  as  dependent  on  inclusion  of  all  the  evi- 
dence in  the  appeal  record,  see  Appeal  and 
Error,  8  695. 

Verdict  against  weight  of  evidence  as  ground  for 
new  tr^l,  see  New  Trial,  8  72. 

Am  to  particular  faott  or  iitaueM. 
See  Payment,  8  73 ;  Release,  S  57. 
Agency,  see  Principal  and  Agent,  8  23. 
Assumption  of  risk  by  servant,  see  Master  and 

Servant,  8  280. 
Contributory  negligence  of  servant,  see  Master 

and  Servant,  8  281. 
Gambling  contract,  see  Gaming,  8  49. 
Negligence  of  master,  see  Master  and  Servant, 

S  278. 

Ownership  of  wife's  separate  estate,  see  Hus- 
band and  Wife,  8  133. 

To  establish  trust,  see  Trasta,  8  SO. 

Undue  influence  in  procuring  making  of  wllL 
see  Wills,  8  16«- 

In  particular  civil  aotiong  or  proceedinpt. 

See  Divorce,  8  1^;  Reformation  of  Instru- 
ments, 8  45;   Specific  Performance,  8  121. 

For  compensation  of  broker,  see  Brokers,  8  86. 

Foreclosure,  see  Mortgages,  |  463. 

For  injuries  caused  by  operation  of  street  rail- 
road, see  Street  Rauroads,  8  114. 

For  injinries  to  passenger,  see  Carriers,  |  S1& 

For  injuries  to  servant,  see  Master  and  Servant* 
88  276-281. 

For  services,  see  Work  and  Labor,  8  28. 

On  insurance  policy,  see  Insurance,  S  605. 

Probate  proceedings,  see  Wills,  88  302-306. 

8  694.  Under  tbe  rules  of  the  Supreme  Court 
(Practice  Book  1908.  p.  268.  8  10),  a  fact 
need  not  be  treated  as  admitted  or  undisputed 
because  no  witness  has  contradicted  testimony 
thereto.— Wolcho  y.  Arthur  J.  Rosenbluth  ft 
Co.  (Conn.)  566. 

EXAMINATION. 

Of  person  accused  of  crime,  see  Criminal  Law, 


S  207. 
Of  wi 


witnesses  in  general,  see  Witnesses,  88  2^ 

269. 

EXCEPTIONS. 

Necessity  for  purpose  of  revlewt  aee  Appeal  and 

Error,  88  248-^73. 
Taking  exceptions  at  trial,  see  Trial,  8  105. 
To  award  of  art>itmtora,  aee  Arbitration  and 
-  Award.  8  68. 

To  pleading,  see  Pleading,  88  18&-225. 
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EXCEPTIONS,  BILL  OF. 

I.  HATURE.  FORM,  AND  COHTEIITB 

Uf  OENERAI.. 

i  9.   In  settling  a  bill  of  exception!,  held  not 
error  to  strike  out  a  reference  to  affidsTits  sap- 
ortins  a  particular  uception.— Campbell  t. 
ampbell  (rTi.)  869. 

IL  MTTOBBIBHT,  SIOHINOi  AND 

I  41.  Where  both  parties  excepted  to  the 
6adingB,  held,  that  time  allowed  by  the  court 
for  signing  defendant's  bill  of  exceptlona  did 
not  inure  to  the  benefit  of  plaintiflF,— First  Bap- 
tist Society  v.  Wetherell  (R.  I.)  66. 

8  48.  Under  the  fncts,  held,  there  was  no 
merit  in  a  motion  to  dismiss  the  bill  of  excep- 
tions for  want  of  notice  of  filing  and  hearing 
under  superior  court  rule  No.  31.— Williams  v. 
Smith  (R.  I.)  S41. 

fl  Since  the  truth  of  an  exception  was 
not  affected  by  the  trial  justice  striking  from 
It  a  reference  to  affidavits  supporting  it,  a  peti- 
tion to  establli^  the  truth  of  the  same  must  be 
dismissed.— Campbell  t.  Campbell  (R.  L)  389. 

EXCESSIVE  DAMAGES. 

See  Damages,  i  iSfi. 

EXCISE. 

Commissioners  of.  In  cities,  see  Municipal  Cor- 
porations, I  149. 

Duties,  see  Internal  Revenue. 

Regulation  of  traffic  in  Intoxicating  llqaori^  see 
Intoxicating  Liquors. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  {  116. 

EXECUTION. 

See  Attachment ;  OamishmenL 

Kxemptions,  see  Exemptions. 

Right  to  levy  execution  on  grantee  In  fraudu- 
lent conveyance,  see  Fraudalent  Conveyan- 
ces, i  230. 

n.  PBOPEXTT  STTBJEOT  TO  EXEOV- 
TIOH. 

8  3&  The  interest  of  a  mortgagee  In  the 
mortgaged  premises  cannot  be  set  off  on  execu- 
tion.—Pettos  V.  Gault  (Conn.)  509: 

VII.  SALE. 

(D)  CONVEYANCE  TO  PURCHASER. 

f  319.  A  recital  by  a  sheriff  in  a  deed  on 
execution  sale  that  he  sent  a  notice  to  the  judg- 
ment debtor  by  mail  sufficiently  imports  that 
he  prepaid  the  postage,  as  required  by  Rev.  St 
l'.m.  c.  78,  8  33.— Cutting  v.  Harrington  (Me.) 
374. 

8  S19.  Recitals  by  the  <^cer  In  his  official 

deed  to  the  purchaser  of  land  at  execution  sale 
are  evidence  of  his  doings  in  advertising  and 
nj^^king  the  sale.— Cutting  v.  Harrington  (Me.) 

(E)  PROCEEDS. 

8  323.  The  expenses  of  an  execution  sale  of 
mortgaged  personalty  is  a  part  of  the  "amount 
due  on  the  execution,"  required  by  Court  and 
Practice  Act.  1905,  i  629,  to  be  paid  out  of  the 
proceeds  of  the  sale  after  payment  of  the  debt. 
—McKenna  Bros.  v.  Brown  (K.  I.)  450. 

VIH.  RETURN. 

8  335.  When  a  levy  of  execution  on  land  is 
made  by  sale,  a  return  of  such  npon  the  exe- 


cution Itself  is  not  required  by  Rev.  St.  1903, 
c.  78,  8  33.— Cutting  r.  Harringtcm  (Me.)  374. 

X.  817FFX.EBEEIfTART  nOOEEDIEOS. 

S  359.  Act  1901  (p.  U  p.  872),  authorizing 
proceedings  supplemental  to  execuuon,  Add  ap- 

B'icable  to  the  aistrict  courts.— Uershenstein  v. 
ahn  (N.  J.  Sup.)  106. 

8  371.  Under  Act  1901  (P.  L.  p.  372),  author 
izing  proceedings  supplemental  to  execution,  and 
Practice  Act  (P.  U  1903,  p.  S90)  f  228,  a  so- 
preme  court  examiner  held  aathorised  to  take 
the  deposition  of  a  Judgment  defaidant  dofbii- 
ant  to  an  order  directing  him  to  make  a  disoov- 
ery.— Hershensteln     Hahn  (N.  J.  Sup.)  106. 

8  308.  The  failure  to  file  depositions  In  pro- 
ceedings supplemental  to  execution,  under  Act 
19U1  (P.  L.  p.  372),  before  an  order  directing 
the  judgment  defendant  to  make  payments,  Jkeld 
not  to  affect  the  validity  of  the  order. — ^Heisheo- 
etein  v.  Hahn  (N.  J.  Sop.)  105. 

8  398.  The  failure  of  a  judgment  defendant, 
in  proceedings  supplemental  to  execution,  under 
Act  1001  (P.  L.  p.  372),  to  sign  the  depositions 
taken  under  the  order  of  discovery  did  not  affect 
the  validity  of  the  order  directing  the  making  ot 
payments  to  the  judgment  creditor.— Hershen- 
stein  v.  Hahn  (N.  J.  Snp.)  105. 

8  898.  The  objection  that  there  was  no  for- 
mat closing  of  the  taking  of  testimony  in  pro- 
ceedings supplemental  to  execution,  under  Act 
1901  (P.  li.  p.  372),  held  not  to  affect  the  valid- 
ity of  an  order  directing  the  judgment  debtor 
to  make  payments  to  tSa  jud^ent  creditor.— 
Hershensteln  v.  Hahn  (N.  J.  Sup.)  105. 

8  403.  The  gist  of  the  action,  anthorized  by 
Gen.  St  1902,  8  1009,  by  which  a  judgment 
creditor  may  sue  his  debtor  for  refusing  to  pay. 
while  concealing  property  from  execution,  is  the 
debtor's  fraud. — Allen  v.  Lyness  (Conn.)  936. 

8  403.  In  an  action  by  a  subsequent  creditor 
to  recover  for  a  fraudulent  conveyance  and 
concealing  property,  she  was  bound  to  prove, 
not  only  that  the  conveyance  was  fraudulent, 
but  that  there  was  a  concealment  at  the  time 
she  became  a  creditor. — ^AUen  v.  Lyness  (Conn.) 
936. 

8  403.  A  complaint  against  a  judgment  d^t- 
or,  under  Gen.  SL  1002,  8  1099,  need  not  allege 
that  the  action  was  brought  under  such  section. 
—Allen  V.  Lyness  (Conn.)  936. 

8  409.  A  foreign  receiver  In  supplonentary 
proceedings  held  entitled,  as  against  the  creditor 
and  his  attorney,  to  the  custody  of  the  proceeds 
of  property  in  New  Jersey,  a  part  of  wbitA  had 
been  conveyed  to  the  receiver  under  order  of 
the  court  of  the  receiver's  appointment. — ^Harris 
V.  Hibbard  (N.  J.  Ch.)  737. 

8  418.  Certain  facts  Acid  not  to  warrant  a 
judgment  holding  a  judgment  debtor  guiltv  of 
contempt  for  violating  en  order,  in  proceeaings 
supplemental  to  execution  directing  the  making 
of  payments  to  the  judgment  creditor. — Hersh- 
ensteln V.  Hahn  (N.  J.  Sup.)  109. 

§  418.  An  order  held  an  adjudication  that  a 
judgment  defendant  was  guilty  of  violating  an 
order  in  proceedings  supplemental  to  execntloa. 
-Hershensteln  v.  Hahn  (N.  J.  Sap.)  lOOL 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Wills. 

Conflicting  jurisdiction  of  actions  InvoMng  mis- 
conduct of  executors,  see  Courts.  8  472. 

Courts  of  probate,  see  Courts,  8  19& 

.Testamentary  trustees,  see  Trusts. 

Testimony  as  to  transactions  wlOi  decedents, 
see  Witnesses,  88  144r-lSl. 
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n.  APPommcEifT,  QtrAUtFiOATion, 

AND  TEHtTRE. 

i  17.  Where  the  husband  of  a  married  wo- 
man dying  intestate  does  not  apply  for  letters, 
or  is  dead,  the  letters  mnat  be  granted  to  a  next 
oE  kin  not  persooBlly  diaqnallned. — In  re  Dec- 
nan  (N.  J.  Prerog.)  668. 

i  17.  A  brother  of  intestate  is  not  entitled  to 
aamlnistration  aa  intestate's  next  of  kin,  while 
intestate's  fatHer  is  living.— CMburt  t.  Thomley 
<R.  I.)  65. 

'  t  35.  Certain  misconduct  of  an  executor  and 
trustee  held  not  ground  for  his  removal  in  view 
of  the  fact  that  he  had  given  a  bond  to  the 
estote  securinc  the  same^Ffefterle  v.  Hen  (N. 
J.  Prerog.)  689. 

i  35.  P.  L.  18&8,  p.  767,  f  140,  authorizing 
tbe  court  to  require'  an  ^ecutor  or  trustee  to 
give  bond  for  toe  faithful  performance  of  his 
duty,  held  to  authorize  the  court  to  compel  an 
executor  to  secore  those  who  might  suffer  loss 
by  reason  of  bis  dareliction.~Pfefferle  t.  Herr 
(N.  J,  Pierog.)  689. 

§  35.  That  an  executor  and  trustee  allowed 
taxes  on  testator's  real  estate  to  become  default- 
ed held  not,  under  the  facts,  ground  for  his  re- 
moval from  offlce^Ffelferle  t.  Herr  CN.  J. 
Prerog.)  689. 

S  35.  Certain  acts  of  an  execntor  and  tnw* 
tee  held  not  to  justify  his  removal.— Pfefferle 
T.  Herr  (N.  J.  Prerog.)  689. 

i  35.  That  an  executor  and  trustee  paid  to 
the  children  of  'testator  sums  in  excess  of  the 
income  of  the  estate  in  violation  of  testator's 
will  held  not  to  justify  hia  removal.— Pfefferle 
V.  Herr  (N.  J.  Prerog.)  689. 

m.  ASSETS,  APPBAISAli,  AND  IN- 
VENTOBT. 

Apportionment  and  distribution  of  amonnt  re- 
covered in  action  for  death  of  decedent,  see 
Death.  (101. 


XV.  OOUBOTKOM  AND  KAXAOKHENT 

OF  ESTATE. 

(A)  IN  GENEBAIi. 

Order  of  orphan's  conrt  directing  administrator 
to  pay  attorney's  fee  for  service,  as  fiofll  ap- 
pealable order,  see  Appeal  and  Error,  S  78. 

X  104.  As  an  executor  is  not  entitled  to  com- 
nisaions  until  allowed,  if  he  takes  them  before 
he  is  chargeable  with  interest. — Wyt^ff  v. 
O'Neil  (N.  J.  Prerog.)  388. 

S  104.'  An  execntor  should  not  be  charged 
with  interest  on  moneys  in  hia  bands,  where  he 
received  such  moneys,  not  in  bulk,  but  In  vary- 
ing sums.— Wyckoll  t.  O'Neii  (N.  J.  Prerog.) 

i  109.  Allowance  to  executor  In  his  final 
accounting  of  car  fares  held  not  sustainable. — 
Wyckoff  V.  O'Neii  (N.  J;  Prerog.)  388. 

{  111.  While  an  executor  is  a  proper  party 
to  proceedings  to  contest  the  validity  of  a  will, 
be  must  defend  tbe  will  at  his  own  expense, 
where  the  contest  occurs  before  the  issuance  of 
letters  teatamentaiy. — Pleasants  v.  McKenny 
(Md.)  955. 

}  lU.  Allowance  of  coonsel  fees  paid  by 
ckecntor  held  not  sustainable. — Wyuofl  v. 
O'NeU  (N.  J.  Prerog.)  88a 

{  117.  An  executor  Is  liable  for  tbe  Interest 
and  penalties  imposed  by  3  Gen.  St.  1805,  p. 
3341,  {  268.  on  his  neglect  to  pay  the  collateral 
inheritanoe  tax.— Wyckoff  r.  O'Netl  (Sl.  3.  Pre- 
rog.) SSa 

(B)  REAL  PROPERTT  AND  INTERESTS 

THEREIN. 

'  %  130.  Possession  of  land  being  presumed  to 
follow  the  title,  where  one  at  bis  death  intestate 


had  a  vested  Interest,  his  admlnistrattix  will  be 
presumed  to  be  in  possession  for  the  benefit  of 
creditors  and  heirs  under  Gen.  St.  1902,  |  362. 
— Downegr  v.  Mwiarlty  (Gum.)  681. 

S  180.  Where  executors  have  powo'  to  sell, 
except  as  to  certain  property,  wolch  is  to  be 
kept  intact  for  10  years,  but  if  ne<Masary,  in  the 
opin!<m  of  the  ezecntoia,  they  can  sell  the  prop- 
erty in  a  shorter  time,  the  executors  have  no 
right  to  the  possession  thereof,  enabling  them  to 
maintain  ejectment — Schorb  v.  Hanrand  (N.  J.) 
242. 

fi  133^  A  mortgage  assumed  by  grantee  is  not 
to  be  paid  by  his  executor  in  favor  of  the  heir 
or  devisee  unless  grantee  shall  have  assumed 
the  debt  in  such  manner  as  to  show  an  Inten- 
tion to  diarge  his  personal  estate.— Monoghan  v. 
OoUina  (N.  J.  Ch.)  617. 

TX.  AIXOWANCE  AND  PATIEBNT  OF 
GLAUS. 

(A)  LIABILITIES  OF  ESTATE. 

{  202.  Facts  held  not  to  charge  one  with 

laches.— In  re  Fisk  (Conn.)  559. 

S  206.  Evidence  held  insufficient  to  sustain 
claim  of  niece  against  uncle's  estate  for  clerical 
and  housekeeping  aervicee. — In  re  31iller's  Es- 
tate (Pa.)  185. 

$  216.  An  attorney's  claim  against  a  de- 
cedent's estate  held  not  to  be  allowable  under 
Ckide  Pub.  Gen.  Laws.  art.  93.  5,  as  expenses 
in  recoveriog  the  estate.— Flater  v.  Weaver 
(Md.)  809; 

(B)  PRESENTATION  AND  ALLOWANCE. 

Competency  of  wltnessee  aa  to  claims,  see  Wit- 
nesses, 1 181. 

S  22a  A  claim  of  ft  note  against  an  estate 
held  properly  presented  to  the  commissioners  for 

allowance.— Batchelder  v.  White's  Adm'r  (Vt) 
nil. 

g  22a  The  words  "present,"  as  used  In  P. 
S.  2820,  and  "exhibit,"  as  used  in  section  2S24, 
as  indicating  how  a  creditor  of  the  estate  is  to 

?:et  hit)  claim  before  the  commissioners  for  al- 
owance,  are  synonymous,  the  statute  requiring 
no  particular  formalities  to  constitute  a  su^ 
ficient  presentation  of  the  claim.— Batchelder  v. 
White's  Adm;r  (Vt.)  1111. 

{  233.  The*  relief  afforded  by  Pub.  St.  1901, 
c.  191,  I  27,  to  a  decedent's  creditors  who  have 
not  prosecuted  their  claims  within  the  time  pre- 
scribed by  law  is  based  on  justice  and  want  of 
culpable  negligence. — Cumminga  v.  Fambam  (N. 
H.)  632. 

S  235.  Application  of  a  creditor  to  the  pro- 
bate court  for  relief  after  commissioners  bad 
failed  to  pass  on  his  claim,  and  after  his  stat- 
utory remedies  had  expired,  held  not  to  bar  his 
right  to  equitable  reUef.— Batohelder  t.  .White's 
Adm'r  (VtO  1H3. 

%  235.  Where  commissioners  of  an  estate  fail- 
ed to  pass  on  a  claim  duly  presented,  the  claim- 
ant had,  entitled  to  relief  in  eQuIty.- Ba^helder 
V.  White's  Adm'r  (Vt)  1111. 

i  235.  The  word  "claim,"  as  used  In  P.  S. 
2814,  2S20,  2824,  relating  to  claims  against  es- 
tates, and  the  word  "demand,"  as  used  in  sections 
2814,  2824,  held  to  be  synonymous.— Batchelder 
V.  White's  Adm'r  (Vt.)  1111. 

9  238.,  A  petition  to  vacate  the  report  of  the 
commissioners  of  an  estate  held  fatally  defec> 
tive.— In  re  Hayes'  Estate  (Vt)  1047. 

(Ci  DISPUTED  CLAIMS. 

I  256.  Amendmoit  of  statement  of  claim  in 
the  superior  conrt  on  appeal  from  commissioners 
held  not  to  change  the  caase  of  action  In  contra- 
vention of  Gen.  SL  190^  1  642.— In  re  Fisk 
(Conn.)  559. 
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I  25a  Tbat  fraud  Is  Dot  speciflcallr  chained 
or  found  held  immaterial;  tiie  facts  Bhowiog 
constnictfTe  frand  aa  mattw  of  law^In  ra  Fiak 
(Conn.)  SDO. 

Vn.  SIBTBIBUTIOH  OF  ESTATB. 

S  303.  On  the  rfefuaal  of  a  town  cotmcU  to 
accept  a  legacy,  to  be  held  in  perpetual  trust 
for  keeping  in  repair  the  testator's  burial  lot. 
the  executor  will  ae  permitted  to  pav  the  fund 
into  the  registry  of  the  court.  In  order  that  he 
may  settle  bis  account.— Rhode  Island  Hospital 
Trust  Co.  7.  Town  Council  of  Warwick  (E.  I.) 
044. 

S  307.  Where  a  person  as  his  mother's  heir 
had  an  interest  in  five  parcels  of  land  left  by 
her  intestate  father,  and  two  parcels  were  dis- 
tributed to  the  mother's  heirs  and  the  others 
to  intestate's  other  heirs,  the  person's  Inti'rest 
was  confirmed  as  to  the  two  parcels  and  de- 
stroyed as  to  the  Others.— Downey  t.  Horlarlty 
(Conn.)  581. 

I  814.  Brldence  In  trial  of  issnei  aa  to  plain- 
tliCfl'  claiuu  aa  next  of  kin  of  deceased  held  in- 
admissible.—Dronenburg  V.  Harris  (Md.)  81. 

i  314.  Where  plaintiffs'  claims,  as  next  of 
ktn,  to  money  in  the  hands  of  the  administrator, 
are  submitted  by  the  orphans'  court  to  the  cir- 
cait  court  for  trial,  plaintiffs  have  the  burden 
of  proof  to  estfltilish  uie  eharge^Dronenbun  v. 
Harzia  (Md.)  81. 

X.  ACTIONS. 

Amendment  of  pleading  in  action  for  wrongfol 
death  to  show  prosecution  of  action  as  widow 
and  not  as  personal  representative,  see  Death, 
§  65. 

Collateral  attack  in  action  on  bond  upon  de- 
cree of  nnfaithful  administration,  see  Judg- 
ment, I  487. 

Cross-examination  of  witnesses,  see  Witnesses, 
S268. 

Executor  aa  party  to  will  contest,  see  WUla, 
I  263. 

{  431.  In  the  absence  of  frand,  etc.,  and 
apart  from  Pub.  St.  1001,  c.  191,  (  27,  proof 
of  compliance  with  section  2  held  essential  to 
suit  against  an  administrator,  etc.,  under  sec- 
tion 4.— Cummfngs  t.  Farnbam  (N.  H.)  632. 

I  431.  Compliance  with  Pub.  St.  1901,  c. 
101,  S  2,  held  essential  to  an  action  against  an 
administrator  under  section  6. — Cummings  T. 
Farnbam  (N.  H.)  632. 

S  437.  Riffhts  of  an  executrix  respecting  a 
claim  against  defendant's  decedent,  under  Fub. 
St  1001,  c.  191,  81  2,  6,  stated.— Cummings  T. 
Farnbam  (N.  H.)  632. 

I  437.  Privileges  granted  by  Pub.  St  1901, 
c.  191,  i  4,  and  by  section  6.  contrasted. — Cum- 
mings V.  Farnbam  (N.  H.)  632. 

8  437.  The  term  "suspension"  as  used  In 
Pub.  St  1901,  c.  191,  §§  2,  4,  defined.— Cum- 
mings V.  Farnbam  (N.  H.)  632. 

§  437.  Orphans'  Court  Act,  Act  June  14, 
1808,  8§  67^  TO  (P.  L.  pp.  738,  740),  relative  to 
claims  agamst  an  estate,  and  section  71  (paee 
740),  requiring  suits  on  claims  to  be  brought 
within  three  months  when  the  claim  is  disputed 
by  the  executor,  held  to  apply  to  suits  in  equity, 
as  well  as  actions  at  law,  so  tbat  a  suit  in  equi- 
ty on  a  claim  by  decedent's  wife  for  money 
loaned  in  big  lifetime  was  barred  when  not 
brought  in  tbe  three  months.— Mathia  v.  Steven- 
son (N.  J.  Ch.)  267. 

I  438.  Where  personal  representative  is  der- 
elict In  recoverin|[  assets,  the  next  of  kin  may 
sue  to  recover,  joining  tbe  administrator  as 

Sarty  defendant— Buchanan  v.  Buchanan  (N. 
.)  745. 

$  451.  A  directed  verdict  for  the  administra- 
tor in  an  action  against  him  for  services  ren* 


dered  decedent  br  Ui  wm  hOd  propetlr  denied. 
-Cowlea  ¥.  Cowlea'  Adm-r  (VtJ  IM. 

XL  AOOO  U  ATLN  O  AMD  SETTIiEBCEHT. 

(D)  COMPENSATION. 

S  498.  Code  Pub.  Gm.  Lawa  19M,  art.  S3. 

S  o,  art.  81,  8S  112,  113,  construed  to  require 
orphans'  courts  to  fix  executor's  commissions, 
whether  claimed  by  them  or  not,  except  where 
the  executor  is  bequeathed  adeqiiate  comcwnsa- 
tton  (article  }  6),  especially  in  view  of  pre- 
vious legislation  (Act  1860,  c.  163,  Code  Put 
Gen.  Laws  1860,  art.  81,  {  107.  repealed  by 
Act  1862,  p.  19,  c.  18)*— In  re  Watts'  £ktat« 
(Md.)  316. 

8  496.  Hearing  of  testimony  as  to  vaJne  of 
executor's  services  KM  not  required  in  fixing 
his  compaisation.— In  re  Watta*  Estate  (Md.) 
316. 

J I  496.  -The  fixing  of  execntor's  commissions 
thin  the  limits  prescribed  by  statute  resting 
in  the  discretion  of  the  court,  it  will  otmsider 
the  nature  and  extmt  of  bla  labor,  with  the 
aim  of  allowing  a  Cafr  compensation  for  the 
services  rendered.— In  xe  Watts*  Batata  (MA) 
316. 

8  496.  An  executor  held  not  boond  to  accept 
commissions  allowed  him  by  the  orphans*  court, 
but  may  waive  all  except  the  amount  of  tax 
imposed  thereMi^In  rs  Watta'  Batata  (Md.) 

316. 

(E)  STATING,   6ETTLIN0.  0PEU7IN0. 
AND  RBVIEW. 

8  510.  ABnenmentB  of  error  <m  exceptions  ta 
an  executor's  account  must  run  against  the  de- 
cree, and  not  tbe  opinion  of  the  court — In  le 
Johnston's  Estate  (Pa.)  1063. 

8  510.  Exceptions  to  an  executor's  account 
must  be  set  forth  In  the  assignments  of  error  is 
their  exact  words.- In  ra  Jtduuton'a  Estate 
(Pa.)  1063. 

•rm^  UABIUTIEB  ON  ABMUIISTHA- 
TION -BONDS. 

SuffldenCT  of  replication  In  general  In  actkn 
on  bond,  see  Pleading,  8  173. 

8  534.  Under  Code  Pub.  Gen.  Laws  1904.  art. 
03,  §8  100,  104,  a  creditor  whose  debt  against 
a  decedent  has  been  allowed  held  not  entitled  to 
sue  on  the  administration  hood  without  com- 
plying with  section  101. — State  v.  Moore  (MdJ 

8  537.  Where  a  decree  of  unfaithful  admin- 
istration for  nondlsallowance  and  nonpayment 
of  a  claim  against  the  estate  has  bera  entered 
against  the  executor,  the  time  in  which  the  ex- 
ecutor may  disallow  a  claim  under  Court  and 
Practice  Act  1005,  8  886,  held  immaterial  in 
an  action  on  the  executor's  bond.— Probate 
Court  of  Cumberland  t,  Sita-Sinuu  (R.  I.)  GU. 

EXEMPLARY  DAMAGES. 

See  Damages,  i  91. 

EXEMPTIONS. 

From  taxation,  see  Taxation,  f|  106,  204-247. 
I.  NATTTBE  AND  EXTENT. 

(O  PROPERTY  AND  RIGHTS  EXEMPT. 

8  48.  Character  of  wages  exempt  from  tina- 
tee  process  under  Pub.  St  1901,  e,  245,  1  30, 
stated.— Steer  v.  Dow  (N.  H.)  217. 

EXPLOSIVES. 

8  8.  Evidence  held  to  require  Jodgmeat  fbr 
plaintiff  in  an  action  for  injuries  caused  by  nn 
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allfved  nMllgent  storage  of  dTnaiiiite^DenT 
Coal  &  Coke  Co.  t.  Kerbaugh  ^a.)  015. 

S  8.  A  person  in  possession  of  dynamite  is 
bound  to  ase  the  higheBt  degree  of  care  as  to 
third  parties,  and  failure  so  to  do  is  negligence. 
— Derry  Coal  ft  Coke  Co.  t.  Kerbau^  (Pa.) 
915. 

1  ft.  FaetB  heJd  to  warrant  <me  to  assnme 
that  a  preparation  was  intended  to  be  used  apon 
stoves,  and  might  safely  be  used  npon  not 
stoves.— Wolcbo  T.  Arthur  X  Roaenbluth  ft  Co. 

(Conn.)  566. 

I  9.  Whether  it  was  dangerons  to  use  npon 
a  hot  stove  a  particular  preparation  was  a  ques- 
tion of  fact--Wolcho  V.  Arthur  J.  Rosenunth 
&  Co.  (Conn.)  566. 

S  9.  In  an  action  for  negligently  selling  a 
preparation  which,  while  being  used  on  a  stor*. 
Ignited,  causing  a  death,  the  ccmiplaint  held  suf- 
ficient to  admit  certain  proof.— Wolcho  v.  Arthur 
J.  Rosenbluth  &  Co.  (Conn.)  566. 

S  9.  Evidence  in  an  action  for  negligently 
selling  a  preparation,  which,  while  being  used 
on  a  stove,  ignited  causing  a  death,  held  insuf- 
ficient to  disprove  defendant's  negligence  in  fail- 
ing to  give  notice  of  the  dangerous  character  of 
the  preparation.-:-Wolcho  t.  Arthur  J.  Bosen- 
blttth  ft  Co.  (Conn.)  566. 

I  9.  Evidence  in  an  action  for  negligently 
aelling  a  preparation,  which,  while  being  used 
on  a  stove,  ignited,  causiag  death,  held  to  sus- 
tain a  finding  that  decedent  was  not  guilty  of 
contributory  naeligence.— Wolcho  v.  Arthur  J. 
Bosenbluth  ft  Co.  (Conn.)  566. 

I  9.  In  an  action  for  negligently  selling  a 
preparation,  which,  while  bein^  used  on  a  stove, 
Ignited,  causing  a  death,  evidence  respecting 
other  preparations  held  Inadmissible.— Wolcho  v. 
Arthur  J.  Rosenbluth  &  Co.  (Conn.)  566. 

f  9.  That  the  manufacturer  and  seller  of  a 
preparation,  the  ignition  of  which,  while  being 
used  on  a  stove,  caused  death,  did  not  intend 
that  it  should  be  so  used,  held  not  to  affect  his 
liability  for  the  death.— Wolcho  t.  Arthur  J. 
Bosenbluth  &  Co.  (Conn.)  566. 

EXPERT  TESTIMONY. 

In  eWU  aetlona,  see  Evidence,  ||  470-S4A. 

EXPRESS  COMPANIES. 

Admissions  by  agent  in  attempted  settlement  of 
claims,  as  evidence,  see  Evidence,  S  244. 

Commencement  of  liability  for  loss  of  or  in- 
jury to  goods,  see  Carriers,  |  113. 

FACTORS. 

See  Brokers;  Principal  and  Agent. 
XJcense  taxes,  see  Licenses,  K  6,  7,  9. 

FALSE  IMPRISONMENT. 

See  Malldons  Proaecntion. 

FEES. 

In  bankruptcy,  see  Bankrupt^  I  473. 
Xjicense  fees,  see  Licenses,  {  32. 
Payment  on  taking  appeal,  see  Appeal  and  Er- 
ror, H  860.  873. 

FELLOW  SERVANTS. 

See  Maater  and  Servant,  St  177-190. 

FENCES. 

Kncronching  on  alleys,  see  Municipal  Corpora- 
tions, I  671. 


Malicious  erection  for  purpose  of  annoviiig  ad- 
joining landowner,  see  Adjoining  Landownen* 


6. 


FIDUCIARY  RELATIONS. 


Between  corporate  directota  and  corporation, 
see  Corporstl(»iB,  {  307. 

FILING. 

Bill  of  ezceptiona,  sea  Ezcaptions,  Bill  of,  IS 

41-55. 

FINAL  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  |  78L 

FINDING  LOST  GOODS. 

8  2.  "TreaBU  re- trove"  defined.— Wedn  v. 
Hackett  (Me.)  858;  Morton  v.  Same,  Id. 

f  K  Rev.  St.  1903,  e.  100, 1  10,  and  following 
sections,  held  to  have  no  reference  to  the  law  of 
treasure-trove.— Weeks  v.  Hackett  (Me.)  858; 
Morton  v.  Same,  Id. 

B  6.  The  owner  of  the  soil  in  which  treasure- 
trove  is  found  acquires  no  title  thereto  by  virtue 
of  such  ownership.— Weeks  v.  Hackett  (Me.) 
858:  Morton  v.  Same,  Id. 

B  6.  Treasure-trove  belong  to  the  finder  as 
against  all  the  worid  except  the  true  owner.— 
Weeks  V.  Hackett  (Me.)  ^ ;  Morton  v.  Same, 
Id. 

ft  11.  Evidence,  in  actions  of  trover  for  the 
eged  conversion  of  plaintiffs'  respective  shares 
of  silver  coins  ctmtained  in  three  cans  found 
buried  in  the  ground,  held  to  warrant  a  finding 
that  plaintiffs'  participation  in  the  discovery 
was  sufficient  to  consbtute  them  joint  finders 
with  defendant.— Weeks  v.  Hackett  (Me.)  858; 
Morton  v.  Same,  Id. 

S  11.  If  one  joint  finder  of  treasure-trove, 
consisting  of  coin,  refuses  to  surrender  to  the 
other  finders  their  respective  ^ares,  held,  that 
each  of  such  other  joint  finders  may  maintain 
an  action  of  trover  against  him.- Weeks  t. 
Hac^tett  (Me.)  853;  Morhm  v.  Same,  Id. 

FINDINGS. 

In  equity,  see  Equity,  B  427. 

On  reference,  see  Reference,  B  99. 

Review  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  SS  997-3022. 
Special  findings  by  jury,  see  Trial,  BS  849-866. 

FINES. 

{  19.  Where  a  fine  and  costs  have  been  im- 
posed on  conviction,  under  Act  March  11,  1880 
(P,  L.  p.  212),  of  cruelty  to  animals,  and  paid, 
on  reversal  of  such  conviction  a  writ  of  r^titu- 
tion  would  issue  against  the  Society  for  Preven- 
tion of  Cruelty  to  Animals  and  the  informer,  re- 
quiring each  to  restore  one-half  of  such  fine 
which  they  have  received,  and  to  repay  the  costs 
of  the  .prosecution.— JJew  Jersey  Society  for 
Prevention  of  Cruelty  to  Animals  v.  ^oU  (N. 
J.  Sup.)  116. 

$  20.  The  phrase  "offenses  against  the  po- 
lice of  towns,"  as  used  In  Pub.  St.  1901,  c 
256,  fi  2,  relating  to  the  disposition  of  pro- 
ceeds of  fines  and  forfeitures,  held  to  refer  to 
the  offenses  enumerated  under  that  title  In 
Pub.  St  1001,  c.  264,  on  crimes  and  offenses. 
— Ro<^kingham  County  v.  Chase  (N.  H.)  634. 

S  20.  Fines  imposed  by  a  justice  of  the 
peace  for  driving  an  automobile  at  a  prohibit- 
ed speed  held  to  belong  to  the  coun^  under 
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Pnb.  St.  1901,  e.  f  2.— Rockingbam  Coan* 
t7  T.  Ghue  CN.  H.)  684. 

FIRE  INSURANCE. 

Sm  Insurance. 

FIRES. 

See  EzploBiTes,  {  9. 

Caused  by  operation  of  railroad,  see  Railroads, 
H  481-485. 

Inability  of  water  company  for  Injuries  teaolt- 
ing  from  insufficient  supply  to  extinguish  fire, 
see  Waters  and  Water  Couraaa,  |  206,  208. 

FLOWAGE. 

See  Waters  and  Water  Courses.  H  171-179. 

FOOD. 

S  8.  Acts  1900,  p.  868.  c.  532,  8  13Sf  (Code 
Pub.  Oen.  Laws  1904,  art.  27,  ES  232,  233,  234, 
235),  coDStrued,  and  section  235  held  to  prohibit 
the  sale  of  condensed  skimmed  milk.— Beiter 
T.  State  (Md.)  975. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

X.  civil.  UABILITT. 

i  44.  Under  Pub.  Laws  1908,  p.  39,  c  1533, 
S  9,  a  proceeding  of  forcible  entry  and  detainer 
may  be  brought  to  the  Supreme  Court  by  cer> 
tlorari.— Hart  t.  Superior  Court  (R.  1.)  513. 

S  44.  Under  Pub.  Laws  1908,  pp.  37-39.  c. 
3633,  SS  n>  6.  9,  forcible  cntiy  and  detainer  pro- 
ceedings should  be  quashed,  where  the  verdict 
was  signed  only  by  tne  foreman  of  the  jury  atiii 
it  does  not  appear  that  the  twiporation  making 
the  complaint  ever  authorized  it  to  be  made. — 
Hart  T.  Superior  Court  (B.  L)  1067. 

FORECLOSURE. 

Of  mortgage,  eee  Chattel  HortgaraL  |  260; 
SCortgageB,  H  367-878, 463-487. 

FOREIGN  COURTS. 

See  Courts,  |  611. 

FOREIGN  RECEIVERSHIP. 

See  Receivers,  {  205. 

FORFEITURES. 

See  Searches  and  Seizures. 

For  nonpayment  of  tax,  see  Taxation,  S  840. 

Of  dower,  see  Dower,  }  49. 

Of  franchise,  see  Corporations,  Sfi  614-619. 

}  10.  The  phrase  "offenses  against  the  police 
of  towns,"  as  used  in  Pub.  St.  1901,  c.  256,  S 
2,  relating  to  the  disposition  of  proceeas  of 
fines  and  forfeitures,  held  to  refer  to  the  of- 
fenses enumerated  oader  that  title  in  Pub.  St. 
1001,  c  264,  on  crimes  and  offenses.— Rocking- 
ham County  T.  Chase  (N.  H.)  634. 

FORMER  ADJUDICATION. 

See  Judgment,  ||  600-73& 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  Criminal  Law,  SS  176- 
202. 

Bar  to  prosecution,  pleading,  see  Criminal  Law. 


FORMS  OF  ACTION. 

See  Action,  {S  25-37 ;  Action  on  the  Case: 
Assumpsit,  Action  of:  Ejectment;  Replevin; 
Trespass;  Trover  and  Conversion. 

FRACTIONS. 

Of  a  Axj,  see  Time,  1 11. 

FRANCHISES. 

Corporate  franchises,  see  Corporations,  f  36. 
Forfeiture,  see  Corporations,  H  614-619. 
Grant  hj  municipality,  see  Municipal  Cozporir 
tions,  8  274, 

FRAUD. 

Equitable  jurisdiction  of  fraudf  see  EquI^,  1 IL 

In  particular  olattea  of  convcyanors,  eontnett. 

trangactions.  or  proceedinga. 
See  Assignments  for  Benefit  of  Creditors,  $  161; 

Fraudulent  Conveyances;  Insurance.  S  282. 
Procuring  making  of  will,  see  WUls,  t|  167-168. 

H.  AOTIOKS. 

(C)  EVIDENCE. 

i  52.  The  test  of  relevancy  of  evidence  to  es- 
tablish fraud  Jteli  not  to  be  whether  it  would 
be  sufficient,  in  itself,  to  warrant  an  inference 
of  fraudf  but  a  wide  latitude  is  allowed^ 
Schock  T.  Solar  Oaaligfat  Co.  (Fa.)  M. 

FRAUDS,  STATUTE  OF. 

Zn.  PROMISES  TO  ANSWER  FOR 
DEBT,  DEFAUI.T  OB  mSGAIU 
lOAOE  OF  ANOTHER. 

8  23.  An  oral  agreement  held  a  valid  ori^nal 
agreement,  and  not  one  of  guaranty  or  nrety- 
ship.— Oliver  &  Burr  v.  Noel  Const.  Co.  Of  Bal- 
timore City  (Md.)  069. 

Vn.  BALES  OF  GOODS. 

(A)  CONTRACTS  WITHIN  STATUTR 

L84.  An  agreement  for  a  sale  of  lumber 
within  the  statute  of  frauds  (Gen.  St.  191^ 
8  1090).— Harlow  v.  Panons  Lumber  &  Hard- 
ware Co.  (CoimO  784. 

VXIX.  REQUISITES  ANP  SUATlOiUUCT 
OF  WRITING. 

8  113.  Where  the  time  of  delivery  is  Mipo- 
lated.  the  memorandum  of  the  bai^raia  not  stat- 
ing it  with  subatantial  accuracy,  it  is  inrafficiettt. 
—Crosby  V.  Bouchard  (Vt.)  835. 

IZ.  OPERATION  AND  EFFECT  OF 
STATUTE. 

8  125.  Gen.  St.  1002,  8  1089.  prohibiting  ac- 
tion on  an  oral  agreement  for  sale  of  land,  hrU 
not  to  make  the  agreement  invalid.— In  re  Fisk 

(Ckinn.)  sea 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  Bankruptcy,  58  165-186. 

I.  TRANSFERS  AND  TRANSACTIONS 
nrVAUD. 

(F)  CONFIDENTIAL  RELATIONS  OF 
PARTIES. 

8  104.  A  conveyance  Juid  not  in  fmnd  of  the 
creditors  of  the  grantor.— Montgomezy  t.  Gard- 
ner (R.  I.)  67. 

(Q)  BBSBBTATIONS  AND  TRUSTS  FOR 
GRANTOR. 
8  113.   FlaintlflTs  agreement  to  reconver  land 
on  repayment  of  borrowed  money,  and  In  the 
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meantime  to  peimlt  Hie  bonowei'B  ftither  to 
eut  firewood  on  tlie  locus,  cwistitnted  a  lemt 
trust.— Bunker  v.  Manchester  Real  Estate  & 
Miff.  Co.  (N.  H.)  866. 

f  113.  On  a  stated  hypothesis,  one  to  whom 
land  was  deeded  to  secure  a  loan  held  to  have 
valid  title  against  one  claiming  under  executitHi 
sale  axainst  the  borrower.— Bunker  t.  Man- 
cheater  Beal  EeUte  &         Co.  (N.  H.)  866. 

m.  BSMEDXE8  OF  CREDITORS  AXD 
FOBCHASEBS. 

(A)  PBBSONS  ENTITLED  TO  ASSEBI 
INVALIDITY. 

I  208.  A  snbeequent  creditor  could  only  es- 
tablish concealment  of  property,  previously  con- 
veyed by  the  debtor,  on  proof  of  a  secret  trust, 
or  actual  Intent  to  defraud  subsequent  creditors, 
participated  in  by  the  grantee. — Allen  t.  Lynesa 
(Conn.)  936. 

6  211.  Statement  of  right  of  assignee  of 
clainia  to  attad:  fraudulent  conveyances  by 
debtor.— Bwald  t.  Ortnysky  (N.  3.  Oh.)  179. 

<B)  BBMEDIES  ON  GROUND  OF  NULLirr 
or  TRANSFER. 
I  280.  Property  conveyed  to  defraud  subse- 
tfamt  creditors  may  be  levied  on  by  them,  re- 
gardless of  the  conveyance,  If  the  grantee  partic- 
ipated in  the  fraud^— Allen  t.  LjneM  (Conn.) 
036. 

<D)  JUaiSDICTION,  LIMITATIONS,  AND 
LACHES. 

f  A  judgment  creditor  Mid  guilty  of 
laches,  precluding  the  right  to  sue  to  set  aside 
a  conveyance  as  fraudulent — ^Montgomery  t. 
Gardner  (R.  I.)  67. 

(F)  PLEADING. 

§  259.  Bin  attacking  conveyancea  as  fraudu- 
lent held  not  to  disclose  laches.— Bmld  v,  Or- 
tnysky  (N.  J.  Cb.)  179. 

I  263.  Statement  as  to  averring  dates  Oi. 
claims  in  attack  of  fraudulent  conveyances.- 
Ewald  V.  Ortnysky  (N.  J.  Ch.)  179. 

}  263.  Averment  of  value  of  the  property  in 
a  bill  attacking  conveyancea  aa  ta.udnient  Add 
not  immaterial.— Bwald  t.  Ortnysky  (N.  J.  Ch.) 
179.   

(G)  EYIDBNCE. 

I  286.  On  an  issue  whether  plaintltTs  deed 
was  fraudulent,  held  immaterial  whether  de- 
fendant knew  that  the  deed  was  recorded.— Bun- 
ker V.  Manchester  Real  Estate  ft  Mfg.  Co.  (N. 
H.)  866. 

S  291.  That  land  w&a  worth  $250  more  than 
the  grantee  paid  for  It  was  relevant,  but  not 
conclusive,  on  an  Issue  of  fraud  in  its  convey- 
ance.—Bunker  T.  Manchester  Real  Estate  ft 
Mfg.  Co.  (N.  H.)  866. 

(I)  TRIAL. 

I  808.  Whether  a  trust  arising  from  a  con- 
veyance to  plaintiff  was  terminated  before  at- 
tachment issued  held,  under  the  evidence,  a  jury 
question.— Bunker  v.  Mandiester  Real  Estate  & 
Mfg.  Oo.  (N.  H.)  866. 

I  309.  An  Instruction  as  to  the  validity  of  a 
conveyance  by  a  debtor  held  objectionable  aa 
iguoring  the  distinction  between  the  ri^ts  of 
prior  and  anbaeqnent  creditors.— Allen  v.  i^nesa 
(Conn.)  986. 

FREIGHT. 

See  Carriers,  S  189. 

FUTURE  ADVANCES. 

3)iortgBga  to  Hcnre,  see  Chattel  Mortgages, 
fi  110. 


GAMING. 

Z,  OAMBLZKO  OOlfTRACn  AKD 
THANBAOTIOHft. 

(A)  NATURE  AND  VALIDITY. 

I  11.  Speculative  contracts  for  the  actual 
purdiase  and  sale  of  stock  on  margin  AeM  valid. 
-RIchter  t.  Poe  (Md.)  420. 

S  IL  A  gambling  contract  Is  not  rendered 
valid  by  being  clothed  in  legal  form.— RIchter 
T.  Poe  (Md.)  420. 

8  12.  A  sale  of  goods  for  future  delivery  is 
valid  if  the  goods  are  actually  to  be  delivered; 
but  it  ia  a  mere  wager  if  only  the  difference  be- 
tween the  contract  price  and  the  market  value 
ia  to  be  paid.— RIchter  v.  Poe  (Md.)  420. 

S  14.  A  contract  to  pay  the  difference  be- 
tween the  contract  jprice  and  the  market  price 
of  stock  is  a  gambling  ctmtract— Bichter  t.  Poe 
(Md.)  420.  . 

(B)  RIGHTS  AND  REMEDIES  OF  PAR- 
TIES. 

S  49.  Evidence  held  insufficient  to  show  that 
a  contract  was  a  gambling  contract. — Richter  v. 
Poe  (Md.)  420. 

§  49.  The  burden  of  proving  that  a  contract 
is  a  fumbling  contract  ia  on  the  person  alleging 
that  it  is  a  gambling  contract— Richter  t.  Foe 
(Md.)  420. 

GARNISHMENT. 

See  Attachment;  Bxecntion. 

n.  nBsoHs  Asm  pbopebtt  sub- 
ject TO  OABJaSHBEENT. 

S  38.  One  sought  to  be  held  under  trustee 
process  as  liable  upon  a  negotiable  instmrnent 
held  entitled  to  a  discharge,  unless  the  instru- 
ment falls  within  Act  June  30.  1841,  Laws 
1841.  p.  527,  c.  601;  Rev.  St.  1843.  c.  208,  as 
extended  by  Gen.  SL  1867,  c.  230,  f  21;  Pub. 
St.  1901,  c  245,  tS  21,  22.— Steer  t.  Dow  (N. 
H.)  217. 

I  38.  A  mere  contract  of  employment  sped- 
fyiug  comiMnsation  for  services  ia  not  a  nego- 
tiable instrument  within  Act  June  SO.  1841 
(Laws  1841.  p.  527.  c.  601 ;  Rev.  St.  1843,  c. 
208.  as  extended  by  Gen.  St.  1867,  c.  2^,  % 
21 ;  Pub.  St  1901,  c  245.  S§  21,  22,  specifying 
the  negotiable  paper  subject  to  such  process.— 
Steer  v.  Dow  (N.  H.)  217. 

I  38.  On  trustee  process  to  readi  money  due 
under  a  ctmtract  of  anployment  matorialfty  of 
the  contract  statedw— Steer  r.  I>ow  (N.  H.)  217. 

m.  PBOC^DIHOS  TO  mOCXTBLE. 

i  7a  Under  Pub.  St  1001,  c.  245.  S  6,  a 
foreign  life  insurance  company  held  chargeable 
on  trustee  proceaa  for  renewal  commissions  due 
a  general  agent  on  bnainess  done  within  the 
state.— Steer  t.  Dow  (N.  H.)  217. 

I  81.  That  pas^ent  of  a  debt  contracted 
within  is  to  be  made  beyond  the  state  is  no 
answer  to  trustee  process  MCalnst  the  debtor.— 
Steer  t.  Dow  (N.  H.)  217. 

V.  I.IEir  OT  QAMHSBDMEHT  AWD 
XJABXUTT  OF  OABMXSHXaB. 

I  110.  The  general  rule  that  one  can  be  char- 
ged under  trusted  process  only  for  what  defend- 
ant could  recover  of  him  In  suit  on  their  con- 
tract is  subject  to  ex€»ptlon^  and  a  trustee  may 
be  charged  where  defendant  could  not  sue  him 
without  proof  of  a  demand,  though  none  has 
been  made— Steer  v.  Dow  (N.  H.)  217. 

S  114.  Liability  of  a  trustee  under  Pub.  St 
1901.  c.  245,  J§  19,  20,  relatlngto  trustee  pro* 
cess,  stated.— Steer  v.  Dow  (N.  H.)  217. 
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vx.  wtooigDjnrmi  to  bvpfobt  ob> 

EllFOBCnB. 

I  191,  Th«  return  of  a  writ  of  garnishment, 
pursuant  to  Gen.  St.  1902,  i  882.  reciting  that 
the  garnishee  "failed  to  disclose  that  it  was  in- 
debted to  defendant,"  does  not  show  that  the 
garnishee  failed  to  make  any  disdosnre  so  as 
to  relieve  plaintiff  from  liability  for  costs  on 
an  nnsQccessfuI  proceeding  against  the  garnishee 
for  Judgment.— Kelley  v.  Town  of  Torrington 
(Coiaii%. 

GA3. 

Injoriea  to  employes  of  gas  company,  tee  Blas- 
ter and  Serrant,  S  190. 

GIFTS. 

Between  husband  and  wife,  see  Hnsband  and 

Wife,  S  49^. 
Charitable  gifts,  see  Charities. 
Transfer  taxes,  see  Taxation,  {  867. 

I.  INTEB  VIVOS. 

I  18.  A  reservation  by  the  donor  of  the  nse 
and  enjoyment  of  the  subject  of  the  gift  is  not 
necessarily  inconsistent  with  the  abswate  char- 
acter of  the  gift.— Candee  T.  Gonnecticnt  Sat. 
Bank  (Oonn.)  551. 

(  22.  A  gift  may  be  perfected  when  the  donor 
places  in  the  bands  of  the  donee  the  means  of 
obtaining  possession  of  the  contemplated  gift, 
accomitanied  with  declarations  showing  an  in- 
tention to  give. — Candee  r.  Connecticut  Sav. 
Bank  (Oonn.)  551. 

{  80.  Evidence  held  to  show  an  intention  of 
a  depositor  in  a  savings  hank  to  make  an  «!>• 
solute  gift  of  the  deposit.—Candee  v.  Connecti- 
cut Sav.  Bank  (Conn.)  551. 

S  30.  Evidence  held  to  show  a  completed  gift 
of  a  deposit  in  a  savings  tmnk.— Candee  v.  Con- 
necticut Sav.  Bank  (Conn.)  551. 

S  30.  There  may  be  a  valid  gift  of  a  deposit 
in  a  savings  bank  in  the  donor  s  name,  though 
he  retains  possession  of  the  bank  book. — Candee 
V.  Connecticut  Sav.  Bank  (Conn.)  551. 

i  30.  Requisites  of  gift  inter  vivos  of  a  de- 
VMt  in  a  savings  bank  determined.— Candee  t. 
Connecticut  Sav.  Bank  (Conn.)  S51. 

S  30.  Acts  essential  to  make  a  gift  inter  vivos 
of  a  deposit  in  a  savin^p  bank  determined. — 
Jones  v.  Crisp  (Md.)  51o. 

I  30.  A  gift  inter  vivos  of  a  savings  deposit 
held  not  established.— Jones  v.  Crisp  (Md.)  515. 

8  30.  A  depositor  in  a  savings  bank  held  not 
to  make  a  gift  inter  vivos  of  the  deposit. — Jones 
T.  Crisp  (Md.)  515. 

S  47.  In  transactions  inter  vivos,  the  pre- 
sumption of  undue  influence  is  raised  solely 
l>ecause  of  the  dependent  confidential  relation 
existing  between  donor  and  donee;  and  the 
dmee,  to  establish  the  gift,  must  ahow  tliat  in- 
dependent advice  was  relied  on  by  the  donor.— 
In  xe  Cooper'!  WUl  (N.  J.  Prerog.)  676. 

GOOD  FAITH. 

Of  purchaser,  see  Vendor  and  PorchaKr,  SS 

280-239. 

Of  subsequent  chattel  mortgagee,  see  Chattel 
Mortgages,  |  150. 

GRAND  JURY. 

See  Indictment  and  InfonnatioiL 

GUARANTY. 

See  Indemnity;  Principal  and  Surety. 
Requirements  of  statute  ot  frauds,  see  Ftandi, 

Statute  of.  t  23. 


n.  COK8TB.TTOTIOHANDOFEBATEOH. 

S  27.  A  ccmtract  of  guarantv  is  to  be  con- 
strued like  other  contmeb,  and  fta  language  will 
not  be  extended  by  any  strained  coast  ruction 
to  enlarge  theguarantors'  llabilit?.- Xlnnacan  t. 
Feigenspan  (Conn.)  497. 

I  27.  To  discover  the  intent  of  parties  to  a 
contract  of  guaranty,  the  situation  and  ci  ream- 
stances  may  be  ccmaidered  and  the  langnage  in- 
terpreted with  the  help  of  that  eridenoe.^ — 
nucan  v.  Feigenspan  (Conn.)  4SrT. 

I  88.  A  emtract  of  Kuaranty  constroed.- Fin^ 
nnean  t,  Ftigenapan  ^JiMm.)  407. 

GUARDIAN  AND  WARD. 

nr.  SAXES  AlTD  OOHVETANOES  ITX- 
DEB  OBIIEB  OF  OOUBT. 

8  76.  2  Gen.  St.  p.  1616,  I  8,  authoriaini 
the  orphans*  court  to  order  a  guardian  to  aell 
his  ward's  land,  held  applicat^e  to  testamentair 
as  well  as  statutory  guardians.— FlefEerie  r. 
Herr  (N.  J.  Prerog.)  6&. 

HARMLESS  ERROR. 

In  civQ  actions,  aee  Aweal  and  Errov,  ft  1032- 

1071. 

In  criminal  prosecutions,  see  CriminaL  Law,  U 
116t%-1172;  Homicide,  fi  3*). 

HEADLIGHTS. 

Duty  of  street  railroad  as  to  equt^eat  itf  can^ 
see  Street  Railroads.  I  81. 

HEALTH. 

Se«  Food. 

Violation  of  municipal  health  ozdlnuaen,  see 
Municipal  Corporations,  f  686. 

I.  BOARDS  OF  HEAI.TH  ARD  SAXX- 
TABT  OFFIOEBS. 

Act  forbidding  sulta  against  hoard  of  puhlle 
health,  Its  officers  or  agents  as  infruiglng 
constitutional  provision  protecting  private 
property  and  individual  liberty,  aee  Constitu- 
tional Law,  $  290. 

Liability  of  municipal  corporations  for  acts  of 
board  of  health,  see  Municipal  CorporaUona, 
«  745V4. 

S  18.  The  members  of  a  board  of  health  act- 
ing under  the  statute  to  prevent  the  spread  of 
an  infectious  disease  are  not  personally  liable 
for  damages  from  the  establishment  of  a  qoar- 
entine,  though  the  disease  does  not  actually  ez- 
isL— Valentine  v.  City  of  En^lewood  (N.  J^ 
344. 

J I  19.  Gen.  St  1895,  p.  163S,  {  16.  gives  in 
ect  an  action  against  a  board  of  health  on 
proof  that  the  board  or  its  officers  acted  with- 
out reasonable  and  probable  cause,  which  ques- 
tion is  for  the  court— Valentine  v.  City  of  En- 
glewood  (N.  J.)  S44. 

n.  BEOin.ATXom  amd  ostehsbs. 

S  88.  An  action  to  recover  a  penalty  for  the 
violation  of  an  ordinance  of  the  board  of  health 
of  the  city  of  Asbury  Park  is  properly  broaght 
in  the  police  Justice  court  in  the  name  of  the 
board  under  Act  1887  (Oea.  St.  1895.  p.  1634).— 
Board  of  Health  of  City  ot  AshvxT  FaA  t. 
New  York  ft  Lmog  Bran<di  B.  Co.  (N.  J.  Sup^) 
259 

HEARING. 

In  equity.  K«  Bqnity.  |  878.  ^  ^ 

In  probate  proceedings,  see  'Wllla,  H  S18-336L 
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HEARSAY  EVIDENCE. 

In  dTtl  actloiu,  aee  Erldence*  |  817. 

HEIRS. 

See  Descent  and  IHBCribatioii. 
DflKriptloD  in  wiU,  see  WiUe,  I  600. 

HIGHWAYS. 

8m  Bridgei:  Hanidpal  CorporatfoDs,  H  6^ 
706,  TK-«»;  NaTigabte  Waters,  |  26;  Pri- 
Tate  Road*. 

Acddents  at  railroad  cronings,  Bee  Railroads, 

S 303-351. 
■road  croBsinga,  aee  Bailroad^  S  93. 
Bislits  in  and  nae  of  by  railroad  eomptaur,  leo 
Ball  roads,  |  75. 

I.  BSTABIJBHMEITT,  AI.TEBATIOK, 
jam  DIBOOHTINUANGXL 

(Q>  AI/TEIUTION.  TACATION.  OB  ABAN- 
DONMENT. 

I  79-  NoDueer  of  a  public  hlshwar  for  oMie 
than  20  yeara  will  doc  extinsulah  ta»  pnbUc's 
rigbt  of  ea^ent— Uawm  t.  itoaa  OH.  7.  Ou) 


HI.  oommtuoTioR,  mPBOVSiiBHT, 

AND  REPAIR. 

Workiog  or  repairing  higbway  as  constlttltlng 
acceptance  of  dedication,  see  Dedication,  |  So. 

I  09.  It  Is  no  excose  for  a  township's  failure 
to  open  an  established  public  road  that  there  la 
no  fund  or  appropriation  for  the  purpose.— 
Keger  v.  Madison  Tp.,  Middlesex  Gonntj  (N.  J. 
SupT)  lUfi. 

{  99.  If  the  duty  of  freeholders  to  build 
bridges  for  the  purpose  of  an  established  road 
arises  liefore  the  road  is  opened,  their  failure 
cannot  excuse  the  township  committee  for  fail- 
ure to  open  it.— K^er  t.  Madlaon  Tp.,  Middle- 
sex County  (S.  J.  Sup.)  1116. 

S  113.  Where  the  plans  used  by  a  contractor 
in  preparing  his  bid  for  a  contract  for  im- 
provioR  a  highway  called  for  the  straightening 
and  changing  the  grade  of  the  higbway  a  charge 
cannot  be  made  for  the  work  of  such  straight- 
ening and  grading  as  for  extra  work.— Kelley  t. 
Town  of  Torrington  (Conn.)  B39. 

S  113.  Town  selectmen,  not  having  authority 

to  waive  the  bond  by  the  contractor  for  the 
improvement  of  a  highway,  required  by  Pub. 
Acts  1905,  p.  432,  e.  232,  the  refusal  to  aub- 
mit  to  a  juTs;  the  question  whether  the  select- 
men by  certain  acts  waived  tbe  giving  of  such 
bond  was  proper. — Kelley  v.  Town  of  Torrington 
(Conn.) 

S  113.  In  improving  a  highway,  under  Pub. 
Acts  1005,  p.  432,  c.  232,  the  town  selectmen 
cannot  waive  any  of  tbe  requirements  of  the 
act,  or  expend  any  money  appropriated  except 
ill  compliance  with  such  requirements. — Kelley 
T.  Town  of  Torrington  (Conn.)  939. 

9  118.  A  town  is  not  liable  for  work  on  a 
highway  which  the  selectmen  had  no  authority 
to  contract  for. — Kelley  t.  Town  of  Torrington 

(Conn.)  939. 

S  119.  Under  Pub.  Acts  1905,  p.  432.  c.  232, 
and  Gen.  St.  1902,  §  3824,  an  agreement  between 
tbe  town  and  the  street  car  company,  whose 
tracks  are  located  on  the  hiRbway  to  be  improv- 
ed, to  pay  one-balf  of  the  expense  of  changing 
the  grade  as  a  part  of  tbe  improvement  does 
not  affect  tbe  state.— Kelley  v.  Town  of  Torring- 
ton (Conn.)  939. 


IT.  TAXES,  ASnsnCENTB,  AMD 
WORK  OK  HI6KWATS. 

I  13S.  A  road  tax  cannot  be  levied  under 
Act  ApzU  12,  1806  (P.  L.  1^,  nntU  the  coun- 
ty cwnmlsslonerB  have  corrected  die  assessor's  re- 
turn, and  the  board  of  revision  has  ^ven  tax- 
payers an  opportunity  to  be  heard.— H.  O.  Frick 
Coke  Oo.  V.  Mt.  Pleasant  Tp-  ^a.)  930. 

8  129.  Equity  can  restrain  levy  of  road  tax 
where  valuation  is  not  based  as  required  by  Act 
April  12,  1905  (P.  li.  142),  on  cost  valuation, 
the  act  of  April  16,  1834  (P.  L.  509),  affording  no 
adequate  remedy  at  law.— H.  0.  Friek  Coke  Co. 
T.  ML  Pleasant  Tp.  (Pa.)  930. 

▼.  BE01FLATI0E  AND  WB  FOB 
TRAVEIi. 

(B)  nSB  OF  HIGHWAY  AND  IiAW  OF 
THE  ROAD. 

Disposition  of  fines  imposed  by  justice  of  the 
peace  in  prosecution  for  driving  automobile  at 
a  prohibited  speed,  see  Fines.  fSO. 

Disposition  of  proceeds  of  forfdted  recogni- 
sance is  prosecution  for  driving  automobile 
at  a  prohibited  speed,  see  Bail,  i  96. 

Implied  repeal  of  act  relating  to  speed  of  auto- 
mobiles by  other  act  relating  to  same  subject, 
see  Statutes,  8  161. 

XJsbility  of  owner  of  automobile  for  injuries  to 
third  person  through  negligence  of  person 
o^eratmg  same,  see  Master  and  Servant,  1 

I  170.  It  is  not  necessary,  to  render  the  own- 
er of  horses  which  ran  away  end  collided  with 
plaintiff  liable  for  resulting  injuries,  to  show 
that  tbe  horses  were  of  a  Ticious  dispraitlon  to 
defendant's  knowledge.— Fxancoia  t.  Hanff  (N. 
J.  Sup.)  1128. 

I  177.  The  speed  at  which  any  vehide  can  be 
driven  over  a  highway  at  night  most  be  deter- 
mined partly  in  view  of  the  distance  ahead  at 
whidi  travelers  upon  or  approaching  the  same 
highway  would  become  visible.— Carrie  v.  Con- 
solidated Ry.  Go.  (Conn.)  356. 

{  184.  Owner  of  runaway  horses  harnessed 
to  a  wagon  and  unattended  heid  liable  for  re- 
sulting damages  by  cdllaion.- Franeola  V.  Hanff 

(N.  J.  Sup.)  112a 

fl  184.  The  mere  fact  that  a  team  ran  away 
does  not  itself  imply  negligence. — Coller  v.  Knox 
(Pa.)  539. 

}  184.  In  action  for  injuries  by  runaway 
team,  held  that  nonsuit  was  properly  entered. — 
Coller  v.  Knox  (Pa.)  538. 

HOLDING  OVER. 

By  corporate  officers  on  failure  to  dect  snece^ 
80X8,  see  Corporations,  i  291. 

HOMICIDE. 

.  I.  THE  HOMICIDE. 

S  3.  Where  an  intentional  killing  with  a 
deadly  weapon  has  been  established,  an  illegal 
b<Hnicide  Is  presumed. — Commonwealth  t.  Palm- 
er (PaJ  lOCT 

T.  EXCUSABLE  OB  JUSTIFXABU 
aOMIOIDE. 


1  116.  "Right  of  self-defense" 
State  T.  MeUillo  (N.  J.)  071. 


definedr- 


VU.  EVIDEirOE. 

(B)  ADMISSIBILITY  IN  GENERAL. 

Declarations  of  third  persons  in  presence  of 

accused,  see  Criminal  Law,  S  418 
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{  158.  The  Btate  held  entitled  to  prove  that 
accused  had  threaten^  to  kill  decedent.— State 
T.  Benjamin  (B.  I.)  65. 

i  168.  The  state  may  prove  the  conversation 
between  accused  and  decedent  immediately  be- 
fore the  killin^.-^tate  v.  Benjamin  (R.  I.)  65. 

<E)  WEIGHT  AND  SUFnOIENCT. 

{  244.  Self-defense  must  be  made  ont  by  a 
fair  preponderance  of  evidence,  where  an  in- 
tentional killing  with  a  deadly  weapon  has  been 
establjahed.— Commonwealth  t.  Palmer  (Pa.) 
m   

VIII.  TBXAI*. 

(O  INSTRUCTIONS. 
S  286.  An  instmctlon,  on  a  trial  of  parents 
for  manalanghter  for  fftilure  to  provide  their 
child  with  medical  attendance,  held  to  ignore 
the  distinction  between  such  negligence  as  forms 
the  ba^  of  civil  Qabilit?  and  tliat  culpable  ueg- 
Unnce  which  is  required  to  constitttte  a  «rime. 
•-State  V.  Watson  (N.  J.  Sup.)  111& 

X.  APP£AI.  Aim  EBBOB. 

Harmless  error  in  failing  to  instruct  as  to  char- 
acter of  accused,  see  Criminal  Law,  |  1172. 

S  332.  The  review  of  the  law,  and  the  evi- 
dence required  in  murder  cases  by  Act  February 
IS,  1870  (P.  L.  15),  is  limited  to  the  question 
whether  competent  evidence  has  been  given 
which,  if  iielieved,  will  sustain  convictioii^-<!:om- 
monwealth  v,  Garrlto  (Pa.)  20. 

i  340.  Error  in  an  instractlon  that  limited 
the  right  of  eelf-defense  to  what  was  neces- 
sary, and  deprived  defendant  of  the  right  to 
have  his  act  tested  b^  the  reasonableness  of  hit 
belief,  held  not  prejadicial.— State  v.  Mellillo 
(N.  J.)  671. 

S  340.  Error  in  instruction  on  m order  in  the 
second  degree  held  not  reversible,  where  its  legal 
effect  was  injurious  only  to  the  state.— State  v. 
Meliillo  (N.  J.)  671. 

{  310.  Employment  of  "preconceived"  for 
"premeditated"  in  d^nition  of  the  statutory 
crime  of  murder  in  tlie  first  degree  held  not 
prejudicial  error.— State  v.  Mellillo  (N.  J.)  671. 

ZX.  8EHTEROE  AHB  FmnSHMlilfT, 

Insanity  of  accused  after  couTlctioii,  see  Grim* 
inal  Law,  f  DSL 

HOSPITALS. 

Charitable  hospitals,  see  Charities,  U  4, 14,  20. 

HUSBAND  AND  WIFE. 

See  Divorce;  Dower. 

Rights  of  survivor,  see  Descent  and  Dlstrlbn- 
tlon,  S  52. 

Wife  as  necessary  party  to  suit  to  compel  spe- 
cific performance  of  deceased  husband's  con- 
tract to  convey  land,  see  Specific  Perform" 
anco,  f  106. 

I.  mrruAL  biokts.  svtxbb,  ahd 

LIABILITIES. 

{  28^.  Evidence  held  insufficient  to  show 
ratification  of  contract  of  wife  as  agent  of  her 
husband  by  him.— Syring  t.  ZelenaU  (N.  J,  Sup.) 
1110. 

g  25.  Waiver  by  husband  of  provision  in 
joint  contract  of  husband  and  wife  held  not  to 
affect  her.— Guenther  v.  Moffett  (N.  J.  Sup.) 
153. 

m.  OOHVETAITOES,  OOHTBAOTB,  ABP 
OTHEB  TBANSACTIOKS  BETWEEN 
HUSBAND  AND  WIFE. 

I  46.  Under  Gen.  Laws  1806,  c.  104,  S  S,  as 
amended  by  Pub,  Laws,  c  335,  |  1,  passed 


REPORTEa 


May  14,  1896,  a  husband  can  contract  to  con- 
vey land  to  his  wife  on  breaking  an  agreement 
not  to  renew  adulterous  relations,  in  considera- 
tion of  the  wife  agreeing  to  condone  past  of- 
fenses.—Darcey  T.  Dazc9  (R.  L)  686. 

8  46.  A  wife's  agreement  to  discontfnne  a 

divorce  suit  was  sufficient  consideration  for 
the  hosband's  agreement  to  convey  land  to  her 
on  breaking  an  agreement  not  to  renew  adul- 
terous relations.— Darcey  v.  Darcey  (R.  I.)  505. 

8  Certain  statement  of  husband,  if, 

when  standing  alone,  sufficient  evidence  of  a 
gift  to  his  wife,  held  not  to  be  sudi  in  view 
of  certain  other  statements.— Moooghan  r.  Col- 
lins (N.  J.  Ch.)  617. 

S  49^.  Certain  statement  by  husband  hOd 
not  a  declaratioD  of  gift  of  money  to  her.— 
Monoghan  t.  Collins  (N.  J.  Ch.)  617. 

8  49^.  Certain  gift  by  hnsband  to  bis  wife 
held  not  snstelnable,  unless  H  was  shown  tiiat 
he  bad  independent  and  competent  adriee  as 
to  the  nature  thereof.— Montwhan  t.  Collins  (N. 

J.  Ch.)  617. 

i  40^.  Certain  transaction  held  to  negative 
a  claim  by  a  wife  that  her  husband  had  made 
a  certain  gift  to  her.— Mono^an  t,  Collins  (S. 
J.  Ch.)  817. 

V.  WIFE'S  SEPABATE  ESTATE. 

(A)  WHAT  CONSTITUTES. 

f  13S.  In  a  bill  by  vendee  against  the  vendor 
for  specific  performance,  evidence  held  Insnffi- 
cient  to  show  that  the  property  was  purdiased 
by  the  wife  fimn  tlie  vendor,  and  title  taken  In 
his  name,  but  tot  the  wtf&^Haupt  T.  Unger 
(Pa.)  843. 

(R)  RIGHTS  AND  UARILITIES  OF 
HUSBAND. 

8  135.  Under  Gen.  St  1902,  S  4541.  the  legal 
title  to  a  note  and  mortgage  securing  it  asugned 
to  a  wife  held  to  vest  In  her  husband,  the  equi- 
table title  being  in  the  wife,  and,  on  his  death, 
her  right  became  alwolote. — Pettos  v.  Gaolt 
(Conn.)  600. 

8  138.  Where  a  wife  ToluntarDj  executed  a 

conveyance  of  a  right  of  way  with  foil  knowl- 
edge of  its  contents,  it  was  immaterial  whether 
she  previously  authorized  her  buBband  to  make 
the  contract  or  not— Osamecki  t.  Derecktor 
(Conn.)  .854. 

(D)  CONVEYANCES  AND  CONTRACTS  TO 
CONVEY. 

8  199.  A  married  woman  who  asdgna  a  note 
and  mortgage  assigned  to  her  may  ratify  the 
assignment  after  the  death  of  the  husband  who 
did  not  jobi  theiein.— Pettns  v.  Gault  (Ccmn.) 
609. 

8  202.  In  a  suit  to  foreclose  a  mortgage 
brought  by  the  awignee  thereof,  the  owner  ot 
the  equity  held  not  entitled  to  question  the 
validity  of  the  assigmnent— Pettna  T.  Gaolt 
(Conn.)  609. 

Vm.  BEPABATION  AHD  lEPAKATB 
MAINTENANCE. 

8  299.  A  husband  living  apart  from  his  wife 

held  entitled  to  termination  of  a  decree  requir- 
ing payment  of  alimony  for  the  wife's  support 
— Lamsback  v.  Lamsback  (N.  J.  Cb.)  387. 

IX.  ABANDONMENT. 

Deidal  of  right  to  trial  by  iwf  la  proaecntion 
for,  see  Juiy,  8  36. 

X.  ENTICING  AND  ALTENATINO. 

8  326.  In  an  action  by  a  husband  for  tbe 
alienation  of  his  wife's  affections,  his  consent  to 
the  acts  contributing  to  the  injni?  was  a  bar  to 
recovery.— Milewski  v.  Kurtz  (N.  J.  Sup.t  1^*7. 
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IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

Se»  Gonttitationftl  I«w,  f  187. 

IMPEACHMENT. 

Of  wltneas,  see  WltneBBea,  |i  3S0-414. 

IMPLIED  AGENCY. 

See  Principal  and  Agent,  |  14. 

IMPLIED  CONTRACTS. 

See  ABsampsit,  Action  of;  Contrlbation;  Mon- 
ey Beceired;  Work  and  Labor. 

IMPRISONMENT. 

See  Azrest,  I  IB;  Bail. 

IMPROVEMENTS. 

Liegislative  power  over  municipal  im^orements, 

see  Mnnictpal  Corporations,  S  70. 
Liens,  see  Mechanics'  Liens. 
Public  improvements,  see  Mnnlclpal  OorDoza- 

Uous.  8S  274r^l3. 

IMPUTED  NEGLIGENCE. 

See  N^igence,  |  90. 

INADVERTENCE. 

Gronnd  for  nsw  trial,  ae«  New  Trial.  H  86.  87. 

INCORPORATION. 

See  OoxporationB,  K  28,  80. 

INCUMBRANCES. 

On  propertj  devised  or  bequeathed,  ses  Wills, 

INDEBTEDNESS. 

Ot  testator,  see  Wills,  H  836,  84a 

INDEMNITY. 

See  QttanBty;  Prindpal  and  Surety. 

1  IS.  In  all  cases  of  conditions  to  Indem- 
nify and  save  harmless  or  to  discharge  and  ac- 
quit plaintifF  from  any  damage  by  reason  of  a 
particular  thing,  the  proper  plea  Is  non  damni- 
ficatus,  and,  if  there  be  an;  damage,  plaintiff 
must  reply  it— Perry  v.  Ward  (Vt.)  721. 

f  15.  The  plea  of  non  damnificatua  cannot 
be  pleaded,  wnen  the  condition  is  to  discbarge 
and  acquit' plaintiff  from  a  bond  or  other  par- 
ticular thing,  and  defendant  must  set  forth  af- 
firmatively the  special  manner  of  performance. 
—Perry  t.  WarJ  (Vt.)  721. 

INDEPENDENT  CONTRACTORS. 

Bee  Master  and  Servant,  i  816. 

INDICTMENT  AND  INFORMATION. 

For  particular  offenaea. 

See  Conspiracy,  S  43 ;   Libel  and  Slander,  fif 

162,  155 ;  Rape,  8  23. 
Against  election  laws,  see  Elections,  S  328. 
Against  liquor  laws,  see  Intoxicating  Liquors, 

|§  200,  215.  ^ 


V.  REQUISITES  AHD  SUFFIOIENOT 
OF  AOOTTBATION. 

Review  of  discretion  of  court  in  overruling  de- 
mand for  bill  of  particOIars,  see  Criminal 
Law,  I  1149. 

S  61.  Whether  the  court  will  take  judicial 
notice  of  the  location  of  an  election  district 
held  a  question  of  evidence,  and  not  of  plead- 
ing.—State  V.  Nugent  (N.  J.  Sup.)  485. 

}  82.  An  indictment  for  a  joint  offense  held 
not  required  to  employ  the  word  "jointly."— 
State  T.  Nugent  (N.  JT.  Sup.)  484. 

I  110^  Indictment  chaining  that  defendants 
combined  and  bound  themselves  to  procure  an- 
other to  fraudulently  vote  held  not  open  to  the 
objection  that  the  words  employed  were  not  apt 
to  charge  a  conspiracy,  as  it  was  couched  In  the 
language  of  Crimes  Act  (P.  L.  1898,  p.  805)  § 
37.  as  amended  by  Act  March  22,  1899  (P.  L. 
1890.  p.  214).-Stete  T.  Nngent  (N.  J.  Snp.J 
485. 

TI.  JOnrSER  OF  PARTIES.  0FFEK8ES, 
AKD  COUNTS,  DV7LIOITT, 
AND  ELEOTZON. 

Review  of  discretion  of  court  requiring  elec- 
tion, see  Criminal  Law,  {  1149. 

{  125.  An  indictment  for  conspiracy  held  not 
maltifarious,  because  cbani;ing  a  design  having  a 
multitude  of  ol^ects.— State  t.  Nugent  (S,  J. 
Sup.)  485. 

INFANTS. 

See  Guardian  and  Ward. 
Sale  of  liquors  to  as  offense,  see  Intozleatlnfl 
Liquors,  {  158. 

TI.  ORIMEB. 

fi  68.  In  Tiew  of  Laws  1907,  p.  124.  c.  12.=5 
(Juvenile  Court  Act)  S  18,  defendant  in  a  trial 
for  rape  held  not  entitled  to  be  tried  under 
the  provisions  of  the  act^State  t.  Burt  (N. 
H.)  So. 

INFERIOR  COURTS. 

See  Courts,  ${  169-189. 

INFLAMMABLE  MATERIALS. 

See  Exposives,  |  0. 

INFORMATION. 

Criminal  accusation,  see  Indtetment  and  In^ 

formation. 

INFRINGEMENT. 

Of  trade-maik.  see  Trade-Madn  and  Trade- 
Names,  H  68-08. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  |  687. 

INJUNCTION. 

Relief  aaaintt  particular  aott  or  proeeedinfft. 
See  Nuisance,  {  10. 

Assessment  for  benefits  from  public  improve- 
ment^ see  Municipal  Corporations,  f  613. 

Tvevy  or  road  tax,  see  Highways,  {  129. 

Obstruction  of  highway  by  railroad  tracks,  see 
Railroads,  8  99. 

Restraining  proceedings  in  foreign  courts,  see 
Courts,  f  516. 


VW  eases  la  Dec.  Dig.  *  Amar.  Digs.  UOT  to  date  A  Indexes  see  same  topic  *  mcUoq  (: 

Digitized  by 


1192 


71  ATLANTIC  KEPOBTKBL 


TaUiic  of  property  wtthont  eompeiiMtlon,  see 

Bmiaent  Domaiti,  |  274. 
Use  of  coiporate  name,  see  Corporations,  |  49. 
Wrcu^ul  use  of  armory  building,  see  Militia, 

I.  XATUBB  AMD  GBOUMSS  ZX  OEK- 
EBAI.. 

(B)  GROUNDS  OF  RELIEF. 

I  13.  A  writ  of  lojanctioo  sfaould  not  be  Is- 
med  for  trivial  or  nominal  wrongs.— FraUnger 
T.  Cooke  (MdO  629L 

IL  aUBJEOn  OF  FBOTEOTIOir  AND 
BBLIBf. 

(A)  ACTIONS  AND  OTHER  LEGAL  PRO- 

CEEDINGS. 

I  26.  Parties  having  entered  Into  an  agree- 
ment of  compromise  whereby  defendant  was 
induced  to  change  its  position,  held,  that  plain- 
tiff will  be  enjoined  from  prosecntfng  his  suit 
npon  defendant  paying  into  conrt  the  amount  of 
tbe  compromise.— Trenton  St.  Ry.  Go.  y.  Lawlor 

<N.  J.)  m 

(B)  PROPERTY,  OONVBYANCBS,  AND  IN- 

CUMBRANCES. 

I  66.  An  employ^  aoaoiring  knowledge  of 
hu  employer's  trade  secrets,  enjoined  fran  dis- 
closing  them.— Stevens  ft  Go.  v.  Stiles  (B.  I.) 

802. 

S  66.  An  employ^  enjoined  from  using,  after 
the  termination  of  his  employment,  the  names 
and  addresses  of  his  employer's  patrons. — Stw 
ens  ft  Go.  T.  Stiles  (R.  I.)  802. 

(Q)  CONTEACTS. 

I  62.  Injunction  Md  to  lie  to  secure  remov- 
al of  a  building  erected  in  violation  <^  a  boild- 
1^  Kstriction^Hyman  t.  Tash  (N.  J.  Oh.) 

(ID  PUBLIO  WELFARE,  PROPERTY,  AND 
RIGHTS. 

{  92.  Equity  will  hesitate  to  interfere  by  pre- 
liminary injunction  with  the  management  of  an 
armory,  where  tbe  persons  intrusted  with  the 
manasement  thereof  are  manifestly  ezerciaiag 
their  oest  judgment — McCarter  v.  Dungan  (N. 
J.  Ch.)  637.  . 

in.  AOTZONB  FOB  IMJUNOTIOHS. 

I  113.  Bill  to  restrain  prosecution  of  suit  at 
law  and  to  compel  the  performance  of  an  agree- 
ment of  compromise  held  not  Imrred  by  laches. 
—Trenton  St.  Ry.  Oo.  v.  Lawlor  (N.  JT.)  234. 

§  118.  The  rule  that  a  bill  in  equity  must 
contain  a  clear  statement  of  the  facta  on  which 

{ilalntiff  relies  is  applied  rigoroualy  to  a  bill  for 
njunctioa.— StioRon  v.  Ellicott  City  &  Clarks- 
Tille  Co.  (Md.)  527. 

{  118.  If  a  turnpike  company's  right  of  way, 
Bongbt  to  be  protected  by  an  injunction,  is  claim- 
ed nnder  a  deed,  tbe  deed  or  copy  thereof  must 
be  filed  with  the  bill,  or  reasons  for  its  non- 
production  given.—Stinson  v.  Ellicott  City  ft 
Clarksville  Co.  (Md.)  527. 

S  118.  If  a  turnpike  company's  right  of  way, 
sought  to  be  protected  by  an  injunction,  is  not 
claimed  under  a  deed  or  contract  in  writing, 
the  bill  should  state  how  the  company  acquired 
its  rights  and  what  they  were.— Stinson  v.  Elli- 
cott City  &  Clarksville  Oo.  (Md.)  527. 

i  118.  A  party's  right  to  an  injunction  ought 
not  to  be  left  in  doubt  by  tbe  allentions  of 
tbe  bill.— Stinson  v.  Ellicott  City  ft  Glarksville 

Co.  (Md.)  527. 


IT.  PRBT.nmfABT  AHP  niTBBLOCU- 
TOBT  nrJVNOTIONS. 

(A)  GROUNDS  AND  PROCEEDINGS  TO 

PROCURE. 
I  1S7.  Bill  to  restrain  defmdant,  aa  a  privmte 
corporation,  from  exercising  a  right  of  eminent 
domain,  heid  properly  dismissed,  where  it  is 
shown  that  it  Is  public  service  corpora titm.— 
Eastman  v.  Trotter  Water  Co.  (Pa.)  S4Sl 

V.  FEBMAwniT  mjinroTiox  ahd 

OTBEB  BELIEF. 

I  189.  Where  an  owner  of  laud  laid  It  out 
into  streets  and  blocks,  and  by  restrictions  in 
the  deeds  to  purchasers  fixed  building  lines, 
tbe  court,  in  a  suit  to  prevent  specific  viola- 
tions of  the  restrictions,  \eld  confined  to  tbe 
street  on  which  the  violations  were. — Newbeiy  v. 
Barkalow  (N.  J.  Ch.)  752. 

S  198.  In  an  equity  salt  to  restrain  the  use 
of  a  corporate  trade-name,  an  accounting  for 

Sroflts  held  properly  referred  to  a  master.- L 
[artin  Co.  T.  li.  Martin  ft  Wilckes  Co.  (N. 
J.  Ch.)  409. 

INNKEEPERS. 

I  10.  Burden  of  proof  is  on  an  innkeeper  to 
show  that  injuiy  to  a  guest  in  a  ffridlng  bed 
was  not  caused  by  the  innkeeper's  negligenoe. — 
Lyttle  V.  Denny  (Pa.)  841. 

S  10.  Where  a  guest  is  injured  by  the  fall 
of  a  folding  bed,  in  the  absence  of  entlanatiMi, 
it  shows  n^igence  on  the  part  o£  tbe  uiDkeeper. 
— tyttle  T.  Denny  (Pa.)  84]. 

IN  PAIS. 

Estoppel,  sss  Estoppel,  I  88. 

IN  REM. 

Proceedings  against  nonresidents  to  compel  spe- 
cific penormnnce  of  contracts  for  oonveyauM 
ot  iAoi,  see  Spedfie  Performance,  {  107. 

INSANE  PERSONS. 

Insanity  after  cmvlctlon,  see  Orimioal  Law.  | 

981. 

Instructions  as  to  Insanity  of  accused,  see  Crim- 
inal Law,  I  778. 

INSOLVENCY. 

See  ABstgnmaita  for  Benefit  ot  CreditMs ;  Bank- 
ruptcy. 

Of  bank,  see  Banks  and  Banking  |  73. 

Of  building  associationf  see  Building  and  Loan 

Associations,  |  42. 
or  corporation,  see  Corporations,  H  561-567. 
Of  trust  company,  see  Banks  and  Bankinfc  f 

317. 

INSPECTiON. 

Duty  of  landlord  to  inspect  demised  pronlse^ 
see  Landlord  and  Tenant,  }  161. 

INSTANTANEOUS  DEATH. 

Liability  for  causlngi  see  Deatli.  1  16L 

INSTRUCTIONS. 

In  civil  actions,  see  Trial,  {{  191-296. 
In  criminal  prosecutions,  see  Criminal  Law, 
SS  773-814;  Homicide,  {  285. 

INSURANCE. 

Pledge  of  policy,  see  Pledges,  |  3a  . 
Procurance  by  mortgagee,  see  Mort^gee,  j  201. 
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(A)  STOCK  COMPANIES. 

I  48.  That  the  cost  of  zeturning  oDeanwd 
premitmni  paid  to  an  Insnrance  company  in 
proceaa  of  diwolutlon  would  excesd  Cbe  pre* 
miuioB  returnable  hetd  no  objection  to  the  older 
reqairing  their  return.— Enswwtll  v.  National 
lAh  AsB'n  (Conn.)  791. 

S  4S.  Where  a  stock  insarance  company  was 
dissolved.  Its  receiver  was  not  autboriaed  to 
levy  asaessmeuts  to  i«y  death  claims  for  a 
penod  subseoaent  to  dissolutioo.— Enaworth  v. 
National  Life  Aas'n  (Conn.)  791. 

fi  43.  On  dissolution  of  a  stock  insurance 
company,  policy  holders  were  entitled  to  prove 
their  clauns  for  unearned  premiums.— Knsworth 
T.  National  Life  Ass'n  (Conn.)  791. 

I  43.  Premiums  and  assessments  paid  to  a 
stock  insurance  company  after  dissolntloo  by 
a  policy  holder  Ignorant  of  the  fact  were  prop- 
erly returned  as  paid  by  mistake  and  without 
consideration.— Ens  worth  v.  National  Life  Ass'n 
(Conn.)  791. 

I  SI.  The  conrt  being  authorised  to  extend 
the  time  for  presentation  of  claims  against  an 
insurance  company  in  dissolution  proceedings, 
it  will  be  presumed  Uiat  allowed  claims  were 
seasfuiably  presented.— Einsworth  v.  National 
Life  Ass'n  (Goiul)  791. 

m.  zmirBAHC£  aoehti  akd 

BROKERS. 

(A)  AGENCY  FOE  INSURER. 

Wrongful  conversion  of  premiums  collected,  see 
Trover  and  Conversion,  f  17. 

T.  THE  CONTRACT  IN  OENERAX.. 

(A)  NATUR^^ REQUISITES,  AND 

I  124.  A  fire  policy  in  the  standard  form 
prescribed  by  Rev.  St.  1903;  c.  49,  |  4,  par.  7, 
*eld  a  volnntary  contract,  which,  like  any  other, 
derives  its  force  from  the  conseat  of  uie  par- 
ties.—Dunton  V.  Westchester  Fire  Ins.  Co. 
<Me.)  1037. 

I  138.  A  certain  policy  held  in  violation  of 
P.  L.  1902,  p.  407,  as  amended  by  P.  L.  1907, 
p.  127,  forbidding  the  inclusion  of  life  insur- 
ance and  insurance  against  bodily  injury  or 
death  by  accident  in  the  same  policy.— Travel- 
ers* Ins.  Co.  V.  Watkins  (N.  J.  Sop.)  325; 
^tna  Life  Ins.  Co.  v.  Same.  Id. 

(B)  CONSTRUCTION  AND  OPERATION. 

I  140.  That  the  Legislature  pot  forward  the 
standard  fire  policy  affords  no  reason  for  giv- 
ing to  the  arbitration  clause  any  different  con- 
struction from  that  before  given  by  the  courts 
to  similar  contracts  in  policies.— Dunton  v. 
Westchester  Fire  Ins.  Co.  (Me.)  1037. 

{  146.  The  language  of  the  conditions  in  an 
accident  insurance  policy  is  to  be  construed 
most  favorably  to  the  insured.— Hughes  v.  Cen- 
tral Accident  Ins.  Co.  (Pa.)  823. 

XX.  AVOIDAKCE  OF  POLICT  X^R  MIS- 
REFREBEMTATIOR,  FRAUD,  OR 
BREACH  OF  WARRANTY  OR 
CONDITION. 

CB)  MATTERS  RELATING  TO  PROPERTY 
OR  INTEREST  INSURED. 

L282.  Insured  held  to  have  unconditional 
ownership  of  the  goods  insured.— Bush  t. 
Hartford  Fire  Ins.  Co.  (Pa.)  916. 

XI.  E8TOFPEZ..  WAIVER,  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

f  371.  Insurance  company  may  waive  any 
condition  of  the  policy,  unless  insured  by  his 


act,  loses  bis  Insurable  interest.— Bosh  v.  Hart- 
ford Fire  Ins.  Co.  (Pa.)  918. 

8  383.  Conditions  in  policy  of  insurance  may 
be  waived  by  paroL — ^Bush  v.  Hartford  Fire  Ins. 
Co.  (Pn.)  918. 

Xm.  BXTliWT  OF  LOSS  AND  UA- 
BILCTT  OF  ZaSHBEB. 

(B)  INSURANCE  OF  PBOPEBTY  AND 
TITLES. 

{  507.  Insurer  of  rents  held  not  liable  for 
loss  caused  by  delays  in  rebuilding  resulting 
from  the  fall  of  debris  of  the  6re  throughout  the 
burnt  district- Palatine  Ins.  Co.  v.  O'Brien 
(Md.)  775;   O'Brien  v.  Palatine  Ins.  Co,  Id. 

i  507.  Insurer  of  rents  held  not  liable  for 
kwB  caused  by  city  authorities  delaying  rebnlld- 
Injt— Pajatlne  Ins.  Co.  v.  O'Brien  (Md.)  776; 
0%iien  v.  Palatine  Ins.  Co.,  Id. 

(D)  LIFE  INSURANCE. 

S  523.  Under  policy  of  insurance  providing 
that,  if  the  age  of  the  insured  shonid  be  under- 
stated, the  amount  of  the  insurance  or  other 
benefit  will  be  equitably  adjusted,  held,  that 
equitable  adjustment  would  consist  In  paying 
the  beneficiary  such  an  amount  as  the  premiums 
actually  paid  would  have  insured  at  the  tme 
age  of  the  insured. — Keenan  v.  Mutual  Life  Ins. 
Co.  of  New  York  (N.  J.  Sop.)  37. 

XXV,  NOTICE  AND  PROOF  OF  LOSS. 

9  539.  Provision  of  accident  policy  requiring 
immediate  notice  of  accident  n^eans  within  a 
reasonable  time  after  the  acddent. — Hughes  v. 
Central  Accident  Ins.  Co.  (Pa.)  923. 

{  558.  Silence  of  insurer  after  proof  fnmisli- 
ed  held  a  waiver  of  necessity  for  further  proofs. 
—Bush  V.  Hartford  Fire  Ins.  Co.  (Pa.)  916. 

i  658.  Evidence  held  to  show  waiver  of  right 
to  demand  further  proofs  of  loss.— Bush  v.  Hart- 
ford Fire  Ins.  Co.  (Pa.)  916. 

f  558.  Nonwaiver  agreement  Acid  not  to  de- 
feat the  insured's  all^tion  of  waiver  of  other 
proof  of  loss. — Bush  v.  Hartford  Fire  Ins.  Co. 
(Pa.)  916. 

I  650.  An  unqualified  refusal  by  an  insur- 
ance company  to  pay  a  loss,  based  on  facts  with- 
in the  company's  knowledge  held  a  waiver  there- 
of.—Hughes  T.  Central  Accident  Ins.  Co.  (Pa.) 

923. 

fi  509.  An  accident  insnrance  company,  deny- 
ing all  liability  on  the  ground  that  notice  of 
the  accident  had  not  been  sent  in  time,  cannot 
defend  because  proofs  of  loss  had  not  been  fur- 
nished.—Hughes  V.  Central  Accident  Ins.  Co. 
(Pa.)  928. 

XV.  ADJUSTMENT  OF  LOSS. 

}  087.  Stipnlatlon  In  fire  policy  held  not  to 
authorize  referees  appointed  in  the  event  of  dis- 
agreement to  determine  the  questiou  of  title  to 
the  property.— Dunton  v.  Westchester  Fire  Ina. 
Co.  <Me.)  1037. 

fi  567.  Stipulation  in  a  fire  policy,  that  a 
submission  to  arbitration  of  certain  questions 
should  be  a  condition  precedent  to  a  right  of 
action  thereon,  held  valid. — Dunton  v.  West- 
chester Vice  Ins.  Co.  (Me.)  1037. 

XVI.  RIGHT  TO  PROCEEDS. 

i  585.  The  naming  of  a  beneficiary  of  a 
policy  held  to  be  a  gift  of  a  benefit  in  the  future, 
contingent  on  the  circumstances.— Smith  v.  Met- 
ropolitan Life  Ins.  Co.  of  New  York  (Pa.)  11. 

i  587.  Insurance  company  held  estopped  to 
deny  the  validity  of  papers  purporting  to  change 
the  beneficiary,  whether  strictly  in  accordance 
with  the  by-laws  or  not.— Smith  v.  Metropolitan 
Life  Ins.  Co.  of  New  York  (Pa.)  11, 
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S  589.  A  husband  who  baa  inrvived  his  wife 
in  whose  favor  he  has  insured  held  entitled  to 
change  the  beneficiary.— Smith  v.  Metiwolitan 
Life  Ins.  Co.  of  New  York  (Pa.)  11. 

XVm.  ACTIONB  Oir  POIJOIES. 

S  615.  Insurer  of  rents  precladed  Itself  from 
claiming  that  no  rent  was  due  under  the  poli- 
cies sued  on  by  paying  into  court  sums  of 
money  claimed  to  cover  its  liability.— Palatine 
Ins.  Co.  V.  O'Brien  (Md.)  776;  aBtian  v. 
Palatine  Ins.  Co.,  Id. 

i  046.  Presumption  arising  under  a  policy 
insuring  rents  bat  requiring  Insured  to  rebuild 
as  soon  as  the  nature  of  the  case  would  admit, 
stated.— Palatine  Ins.  Co.  t.  O'Brien  (Md.)  776 ; 
O'Brien  t.  Palatine  Ins.  Co.,  Id. 

8  682.  In  action  on  accident  policy,  a  state- 
ment of  loss,  filled  out  at  request  oi  insurer, 
while  denying  all  liability,  held  for  the  consid- 
eration of  the  jury.— Hughes  v.  Central  Accident 
Ins.  Co.  (Pa.) 

{  665.  A  clause  of  a  life  policy  that  produc- 
tion thereof  and  a  receipt  should  be  conclusive 
evidence  that  all  claims  under  the  policy  have 
been  satisQed  held  no  defense  as  against  a  bene- 
ficiary whose  rights  were  fixed  by  the  policy.— 
Smith  T.  Metropolitan  Life  Ins.  Co.  of  New 
york  (Pa.)  U. 

S  668.  In  an  action  on  an  insurance  policy 
for  death  by  accidental  injury,  where  it  was 
undisputed  that  insured  was  struck  by  a  bale 
of  hay,  and  was  thereafter  ill,  whether  the  ac- 
cident was  the  proximate  cause  of  his  illness  and 
subsequent  death  held  for  the  jury  under  the 
medical  testimony.— General  Accident,  Fire  & 
Life  Assur.  Co.  v.  Homely  (Md.)  624. 

S  668.  Question  whether  notice  of  an  acci- 
dent was  given  within  a  reasonable  time  held 
one  for  the  jury.— Hughes  v.  Central  Accident 
Ins.  Co.  (Pa.)  92S. 

S  660.  Where  tlie  policy  sued  on,  in  addition 
to  stipulating  for  a  certain  amount  in  case  of 
death  from  purely  accidental  causes,  also  pro- 
vided for  payment  of  one-fifth  of  that  sum  if 
the  injury,  fatal  or  otherwise,  was  dne  wholly 
or  in  part  to  disease  or  bodily  infirmity,  in- 
structions which  barred  any  recovery  at  all  un- 
less death  was  due  wholly  to  accidental  causes 
were  properly  refused.— General  Accident,  Fire 
&  Life  Assur.  Co.  v.  Homely  (Md.)  524. 

8  669.  In  an  action  on  an  insurance  policy 
for  death  by  accidental  injury,  an  instruction, 
while  not  affirmatively  requiring  a  finding  that 
insured's  death  was  caused  by  the  accident  in- 
dependent of  all  other  causes,  held  to  do  so  in 
eQect. — General  Accident,  Fire  &  Life  Assur. 
Co.  v.  Homely  (Md.)  524. 

ZX.  MVTUAI.  BENEFIT  ZXVVKANOE. 

(B)  THB  CONTRACT  IN  OBNERAL. 

8  718.  The  approval  of  a  membership  appli- 
cation by  the  supreme  medical  director  of  a 
fraternal  benefit  association  held  a  condition 
precedent  to  membership,  and,  where  applicant 
was  accidentally  killed  earlier  in  the  day  upon 
which  such  approval  was  given,  he  bad  not  be- 
come a  member. — Patterson  v.  Supreme  Com- 
mttodery  Uultod  Order  of  Golden  Cross  of  the 
World  (Me.)  1016. 

8  719.  By-law  of  beneficial  order,  passed  aft- 
er issuance  of  benefit  certificate,  providing  that 
no  benefits  should  be  {laid  to  the  beneBciary 
of  any  member  committing  suicide,  held  no  de- 
fense thereto. — Sautter  v.  Supreme  Conclave, 
Improved  Order  of  Heptasophs  (N.  J.)  23Z 

8  724.  The  defense  that  an  applicant  for 
membership  in  a  fraternal  benefit  association 
had  died  before  becoming  a  member  held  not 
waived  or  lost  beciiiisc  of  a  failure  of  the 
subordinate  oonimaiidvry  to  return  the  assess- 


ment paid  by  the  applicant  for  tbe  bene6t  fond. 
— Patterson  v.  Supreme  Commaudery  United 
Order  of  Golden  Gross  of  the  World  (fit.) 
1016. 

(F)  ACrriONS  FOB  BENEFITS. 

8  807.  A  stipulation,  in  a  benefit  certificate, 
for  weekly  payments,  held  to  require  the  scb- 
miasion  to  arbitration  of  the  question  of  the 
amount  of  a  valid  claim,  but  not  of  the  question 
of  the  existence  of  the  claim. — Robinson  v.  Na- 
tional Fraternal  League  of  New  Haven  (Conn4 
1096. 

8  816.  Count  of  plaintiff's  dedaratloo  In  an 
action  to  recover  benefit  fund  on  death  of  mem- 
ber of  society  held  bad  oa  donnner. — Pine  v. 
Supreme  Girde  Brotherhood  of  the  Unloa  (N.  J. 
Sup.)  1130. 

INTENT. 

Criminal,  see  Ciiminai  'Law. 

Affecting  or  element  of  pariicnlar  aett  or  trsiu- 

actiom. 
See  Guaranty,  8  27. 
Construction  of  deed,  see  Deeds.  8  93. 
Construction  of  statute,  see  Statutes,  81  181f 
184 

Revocation  of  will,  see  Wills,  8  170; 

INTEREST. 

Recovery  of,  in  action  for  breach     contract  ei 
sale,  see  Sales,  8  442. 

LiabUitieB  of  porNciiIar  cImsm  of  peraont. 
Leasee  in  coftl  lease,  see  Uinea  and  SCnerala, 
8  70. 

On  particuUar  ofoMU  of  KahUitiea. 
Failure  to  effect  pledged  securitT,  ese  Ptedns, 

8  30. 

On  funds  of  estate  in  hands  of  oeentor  or  ad- 
ministrator, see  Bzeeatots  and  Adminiatia- 

tors,  8  104. 

Rent  under  mining  letse,  ne  Mines  and  Hiner- 

als,  8  70. 

Pecuniary  interett  in  particular  tubject-tnatter. 
Individual  interest  of  agent,  see  Principal  and 
Agent,  8  60. 

I.  KIOHTS  AMD  XJABELHTBS  IIT 


I  17.  Interest  upon  mortgage  Interest  notes 
held  not  allowable.— Felgner^s  Adm'rs  v.  Sling- 
luff  (Md.)  078;  Slingluff  v.  Feigner's  Adm'ra,  Id. 

INTERLOCUTORY  INJUNCTION. 

See  Injnnedon,  8  187. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  Appeal  nod  Error,  8  78. 
Review  on  appeal  or  writ  of  enor,  see  Aweftl 
and  Error,  8  870. 


INTERMEDIATE  COURTS. 

Decisions  reviewable^  see  Anieal  and  Errox;  1 

32. 

INTERNAL  REVENUE. 


8  22.  A  person  appointed  to  succeed  himself 
as  an  excise  commissioner,  who  fails  to  qualify 
within  10  days  after  his  appointment,  as  re- 
quired by  statute,  acquires  no  title  to  the  office 
as  against  one  who  is  appointed  to  fill  the 
vacancy.— Anderson  v.  Myers  (N.  J.  Sup>.)  ISSl 

INTERROGATORIES. 

To  jury,  aee  Trial,  88  349-366. 
To  witnesses,  see  DepositlonB. 
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INTERSTATE  COMMERCE 

BegnlatioD,  lee  Gommerce. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

X.  POWEB  TO  OONTBOIt  TRAFFIC 

Power  of  etate  to  prohibit  advertiaina  of  In- 
toxleatintr  liqnon  sold  or  kept  fbr  sue  with- 
out the  state,  see  Oommerce,  |  60l 

I  1.  At  common  law  the  liquor  hnsiness  was 
a  lawful  busioeBs  open  to  any  one,  and  the 
statutes  regulating  the  licensing  of  the  businMS 
merely  restrict  the  common-law  right. — Appeal 
of  Allyn  (Conn.)  794. 

I  6.  The  preamble  of  the  Constitution  held 
not  to  deprive  the  General  Assembly  of  the 
power  to  license  the  sale  of  intoxicating  liq- 
uors.—Appeal  of  Allyn  (Conn.)  704. 

n.  CON8TITTmONAI.ITT  OF  ACTS 
AND  OBDIITANOES. 

License  laws  denying  due  process  of  law,  see 
CoostitatioDal  Law.  i  287. 

S  16.  Gen.  St.  1902,  cc  157.  158,  regulating 
and  licensing  the  sale  of  intoxicating  liquors, 
held  valid  whether  the  statute  is  a  revenue 
measure,  or  whether  the  license  fee  Is  zeqoired 
by  way  of  regulatioD  ooly^Aiqiwal  of  Allyn 
(Cons.)  794. 

m.  XOOAI.  OPTION. 

S  25.  A  im>Tld<m  of  Oen.  Laws  189&  e.  102, 
$  4,  for  sabmission  at  general  electi<HU  In  cities 
and  towns  of  the  question  whether  Ilqaor  li- 
censes shall  be  gmnted,  held  void  for  uncertain- 
ty.—Kuhland  V.  Waterman  <B.  L)  1 ;  Oreen  v. 
Lockwood  (R.  I.)  8 ;  Voigt  v.  FoUerton,  Id. ; 
McElroy  v.  Clarke,  Id. ;  Coata  T.  Crawford, 
Id.;   Williams  t.  Potter,  Id. 

S  2S.  Gen.  Laws  1806,  c.  102.  t  4.  held  to 
form  a  complete  statute  as  to  submission  to 
voters  in  towns  and  cities  of  the  question  wheth- 
er liquor  licenses  shall  he  granted  on  elimina- 
tion of  a  void  provision;  the  question  being 
properly  placed  upon  the  ballots  as  provided  by 
the  election  law  (Gen.  Laws  1896,  e.  11,  S  22), 
as  amended  by  Pub.  Laws  1904-05.  p.  167,  c. 
1220,  fi  2.  passed  April  26.  1905.— Ruhland  v. 
Waterman  (R.  I.)  1;  Green  v.  Lockwood  (R. 
I.)  3;  Voigt  V.  Fullerton,  Id.;  McElroy  v. 
Clarke,  Id. ;  Coutu  v.  Crawford,  Id. ;  Wil- 
liams V.  Potter,  Id. 

$  25.  Under  Gen.  Laws  1S96,  c.  37,  S  8,  and 
chapter  26,  S  8.  Oen.  Laws  1890,  and  regardless 
of  other  express  direction  to  give  notice  of  sub- 
mission of  the  question  to  electors  whether  liq- 
uor licenses  shall  be  granted  in  towns  and  cities, 
a  provision  of  chapter  102,  g  4,  Qeo.  Lews  1896, 
held  not  inseverable  from  the  remainder  of  the 
section.— Ruhland  v.  Waterman  (R.  I.)  1; 
Green  v.  Lockwood  (R.  I.)  3;  Voigt  v.  Fuller- 
ton,  Id. :  McElroy  v.  Clarke,  Id. ;  Coutu  T. 
Crawford,  Id.;    Williams  v.  Potter.  Id. 

i  25.  The  provision  in  Gen.  Laws  1896,  o. 
102,  i  4,  providing  for  the  submission  of  the 
question  whether  liquor  licenses  shall  be  issued, 
held  a  complete  provision,  though  a  proviso 
thereof  is  struck  out  for  imcertainty.— Ruhland 
V.  Waterman  (R.  I.)  450. 

I  25.  Gen.  Laws  1896,  c.  102,  ^  4.  construed, 
and  held  to  preserve  the  local  option  features  of 
former  statutes  relating  to  the  liquor  txaMc — 
Ruhland  V.  Waterman  (R.  I.)  450. 

<  25.  The  proviso  in  Gen.  Laws  1806,  c.  102. 
I  4,  relating  to  the  submission  of  the  question 


whether  liquor  licenses  shall  be  granted,  held 
void  for  uncertainty.— Ruhland  T.  Waterman 
(R.  I.)  460. 

nr.  UCEN8E8  AND  TAXES. 

<  45.  2  Gen.  St  1895,  p.  17»4,  being  section 
42,  of  the  inns  and  taverns  act,  Is  unaffected  by 
P.  L  1002.  p.  628.  establishing  an  excise  depart- 
ment in  the  cities  of  the  state.— Bead  v.  Board 
of  Excise  Com'rs  of  Gity  of  Oamdeu  (N.  J. 
Sup.)  120. 

S  46.  Under  Pab.  Laws  1006,  p.  206,  c. 
1588,  i  2.  limiting  the  number  of  liquor  licenses 
to  one  for  each  500  population,  to  be  determin- 
ed by  the  last  census  of  the  state  or  federal 
govemm»it,  the  state  census  of  1906  heU  to 
control  in  determining  the  nambur  of  Ucenaes 
i8suable,^-Oreenough  v.  Town  Council  of  Town 
of  Narragansett  (R.  I.)  594. 

{  Special  dab  licenses  issued  under  Act 

May  5,  1005  (Pub.  Laws  1905.  p.  192,  c  1235). 
for  sale  of  Uqnors,  are  not  subject  to  the  pro- 


visions of  Gen.  Laws  1896.  c  102.  as  amended 
by  Act  May  22,  1008  (Pub.  Laws  1906,  p.  206, 
c.  1683)  {  1.  limiting  the  number  of  hceneea 
for  sale  to  the  public  generally,  and  the  fact 
that  dmggists'  licextses  issoed  under  section  53, 
c.  102,  as  amended  by  Act  April  14,  1905  (Pub. 
Laws  1906.  p.  162,  c.  1223,)  i  2,  are  excepted 
from  the  limitation,  does  not  show  legislative 
intent  to  include  club  licenses  in  the  number 
of  licenses  to  be  granted.— 4Iieenongh  t.  Board 
of  Police  Com'rs  of  -City  of  Providence  (R.  I.) 
80a 

S  69.  Whether  premises  at  which  a  license 
to  sell  liquors  is  asked  is  a  suitable  place  for  a 
saloon  is  a  questim  £ae4>-Appeal  of  Stavolo 
(Conn.)  640. 

8  69.  Fact  that  connty  commissioners  had 
granted  a  renewal  license  for  a  locality  In  a 
residential  and  manufacturing  district  and  a  re- 
moval permit  held  not  as  matter  of  law  to  ren- 
der the  locatiw  a  suitable  place  for  which  to 
grant  a  license  not  a  renewal.— Aigieal  of  Stav- 
olo  (Oonn.)  549. 

S  75.  On  appeals  to  the  superior  court  from 
granting  and  refusing  liquor  licenses,  whether 
the  county  commissioners  exceeded  their  powers 
in  granting  a  former  license  held  not  a  question 
for  determination ;  no  appeal  having  been  taken 
from  the  granting  of  that  license.— Appeal  of 
Stavolo  (Conn.)  648. 

S  101.  A  liquor  license  granted  "for  the 
year  ending  December  1,  1909,"  became  effec- 
tive December  1,  1908,  though  the  action  of 
the  town  council  was  taken  November  16,  1903, 
and  Pub.  Laws  1008,  p.  206,  c.  1583,  under 
which  It  was  granted,  only  became  effective  on 
December  1st,  and  by  the  direct  provisions  of 
the  statute  it  would  expire  on  December  Ist 
next  BucceedinK  the  granting  of  the  same. — 
Greenougb  t.  Town  Council  of  Town  of  Nar- 
ragansett (R.  I.)  ^4. 

S  102.  A  liquor  license  granting  the  same 
privilege  to  the  same  person  to  sell  in  the  same 

J lace  held  a  renewal  license  within  Gen.  St. 
902,  S  2647.— Appeal  of  ^tavolo  (Conn.)  549. 

t  104.  Questions  presented  on  an  appeal  un- 
der Gen.  St.  1902,  {  2669,  from  a  decision  of 
county  commissioners  on  an  application  for  a 
removal  permit  under  a  liquor  license,  stated.-^ 
Appeal  of  Bormann  (Conn.)  602. 

i  104.  On  application  for  a  removal  permit, 
that  the  licensee  had  agreed  with  manufacturers 
that  he  would  not  sell  to  their  employes  during 
certain  honra  was  evidence  that  the  location 
was  onsnitaUe  for  a  saloon.— Appeal  of  Bor- 
mann (Conn.)  502. 

S  104.  "Renewal,"  as  used  in  Gen.  St.  1002, 
I  2647,  as  amended  by  Pub.  Acts  1907,  p.  750, 
c.  200,  defined,  and  held  inapplicaUe  to  an  ap- 
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plication  for  a  remoral  permltr-Appeal  of  Bor- 
mann  (Conn.)  602. 

I  104.  An  application  for  a  lemoTal  permit 
ander  Qen.  St  1902.  f  2668.  keU  properly  treat- 
ed as  an  original  a^lication  for  a  liqnor  Ucenae 
in  appIyiiiK  Bection  2645.— ^ipeal  ox  Bocmann 
(Coniv)  e>02. 

V.  BEom^Tioira. 

C3t7  excise  commlnlonan,  ms  Muuidpal  Cor- 
porations, I  149. . 

TI.  OFFENSES. 

S  132.  Rev.  St.  1903,  c.  29,  S  46,  forbidding 
the  publication  of  advertisements  for  the  sole  or 
,  keeping  for  salQ  at  intoxicating  liqnon,  Includes 
advertisements  of  liqaon  sold  or  kept  for  sale 
without  the  state.— State  J.  iP.  Bass  Pobi 
Co.  (Me.)  894. 

{  159.  A  sale  or  delivery  of  liquor  to  a  minor 
by  a  licensee  held  a  violation  of  Laws  19(3,  p. 
88.  c.  95,  S  16,  ameoded  by  liawa  1905.  p. 
450,  c.  49.  i  9,  and  panishable  uudw  section 
38  (page  93)  of  the  o^nal  act  as  amended  by 
Laws  1905,  p.  4Q6k  c.  49,  |  1&— State  t.  Bean 
(N.  H.)  2li 

▼m.  OBmnrAi.  pboseovtxoks. 

I  200.  Complaint  for  keeping  and  depositing 
Intoxicating  liquors  intended  for  illegal  sale  held 
not  bad  for  duplicity.— State  v.  Holland  (Me.) 
1095. 

I  215.  An  indictment  held  to  cbarfce  a  sale 
of  liquor  to  a  minor  in  violation  of  Laws  1903, 
p.  Si,  c.  05,  and  amendments.— State  v.  Bean 
(N.  H.)  216. 

i  236.  Evidence  held  to  esUblish  &  viola- 
tion of  Laws  1903,  p.  81*  e.  95,  as  amended  by 
sale  or  delivery  of  liqiiw  to  a  minor. — State  t. 
Beau  (N.  H.)  21& 

TMU  SBAKOHBS,  mZVBMB,  AMD  FOB- 
FECrUBES. 

Selinrea  interfering  with  Intentate  commerce, 
■es  Commerce,  S  33. 

Unreasonable  searches  and  ■elsores*  lee  Search- 
es and  Seizures,  S  7. 

ISSUES. 

la  dvl]  actions,  see  Pleading.  It  887,  888. 
Presented  for  review  on  appeal,  see  Appeal 

and  Error,  H  169.  171. 
Trial  by  Jury  of  issues  in  equity,  see  Equity, 

I  87S. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecntimk.  see  Crim- 
inal Law,  a  176-202, 

JOINDER. 

Of  causes  of  action,  see  Action,  f  42: 

Of  parties  in  civil  actions,  see  Parties,  |  26. 

JOINT-STOCK  COMPANIES. 

See  Associations. 

Right  of  life  beneSdaries  under  tmst  to  share 
in  distribution  of  accumulated  profits  of,  see 
TmstB.  8  272. 

I  9.  Under  authority  of  a  joint-stock  com- 
pany's manugers  to  declare  dirideuds  out  of 
profits,  they  have  no  greater  right  to  declare 
dividends  out  of  all  the  company's  assets  than 
directors  of  a  true  corporation  would  have. — 
Bishop  V.  Bishop  (Conn.)  583. 

S  9.  Bonds  ififiiK'd  by  a  joint-stock  company 
in  lien  of  a  distribution  of  assets  held,  not  a 
declaration  of  a  cash  dividend  so  as  to  entitie 


life  benefldarles  under  a  testamentary  trust  to 
them  as  such.— Bishop  v.  Bishop  (Conn.)  SSH. 

JOINT  TENANCY. 

See  Tenancy  In  Common. 

JUDGES. 

See  Courts ;  Jostlcefl  of  the  Peace. 

Motion  f«r  new  trial  In  vacatioii,  n»  Mai,  | 

113. 

Order  fbr  bearing  of  motion  for  iieir  trial  In 
vacation,  see  New  Trial,  t  157. 

JUDGMENT. 

Decisions  of  courts  in  leneralt  lee  Cooiti;  || 

93.  99. 

In  particular  civil  actiont  or  proceedings. 
Decree  In  equity,  see  Equity,  U  427,  431. 
Foreclosure,  see  Mort«iges,  H  486,  ^7. 
In  Justice  court,  see  Justices  of  Oie  Peac^  | 

12a 

On  appeal  or  writ  of  error,  see  Appeal  and 

Error,  SS  11B6-1215. 

In  oriminal  proseeuttomBm 
See  Criminal  Law.  |  981. 

AevieMi 

See  Appeal  and  Error. 

H.  BT  GOHFESSIOK. 

S  45.  Under  a  bond  and  warrant  of  attorney 
to  confess  judgment,  held  that  judgmoit  might 
be  entered,  notwlthstandinc  tJie  day  oi  payment 
was  fixed,  tnr  reference  to  a  default  of  the  ab\i- 

Sr.— State  Mut  Buildinc  St  Loan  Amfn  t.  Bat- 
reon  (N.  J.  Sup.)  li&T 

TV.  B7  DEFAUI.T. 

(A)  REQUISITES  AND  VALIDITY. 

t  101.  In  a  servant's  action  for  injuries,  the 
complaint  held  to  sufficiently  allege  tiiat  plain- 
tiff was  directed  to  woA  on  a  certain  maotine 
and  to  contain  a  sufficient  description  of  the 
acts  of  negligence  proved  to  sustain  a  judgment 
rendered  on  a  hearing  in  damages  after  d^alt. 
— Simeoli  T.  Derby  Rubber  Co.  (Conn.)  51& 

TX.  OH  TRIAIi  OF  ISSUBB. 

(A)  RENDITION.  FORM.  AND  BEQUI- 
SITES  IN  OENERAIi. 

S  199.  Where  parties  are  compelled  to  pro- 
ceed to  trial  on  immaterial  issues,  judgmrat 
must  be  rendered  for  plaintiff  notwithstand- 
ing any  verdict  that  may  be  rendered  by  the 
Jury  on  such  issues.— Probate  Court  of  Comber- 
land  V.  Fits-Simon  (B.  I.)  641. 

(C)  CONFORMITY  TO  PROCESS,  Pl^EAD- 
IN08,  PROOFS,  AND  VERDICT 
OB  FINDINGS. 

I  24S.  Under  the  practice  act.  the  rl^ ht  to 
recover  la  limited  by  the  facts  all^^  m  the 
complaint.— Berman  v.  KUng  (Conn.)  507. 

I  250.  A  party  cannot  allege  one  cause  of 
action  and  recover  judgment  on  another. — Ber- 
man V.  Kling  (Conn.)  507. 

{  251.  A  judgment  based  on  facto  found  by 
the  trial  court,  but  not  involved  in  the  issue 
raised  by  the  pleadings,  is  erroneous,— Berroan 

V.  Kling  (ConnO  507. 

VH.  ENTBT.  REOOBD,  AED  1K>CK- 
ETIEG. 

8  273.  A  judgment  will  be  entered  none  pro 
tunc  OD  the  suggestion  that  the  defeated  party 
has  died  since  submissions-Clark  t.  Tan  Cleef 
(N.  J.  Ch.)  260. 
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Tin.  AMEMiaCBWT,  OOBBEOTIOir, 

jam  REVIEW  nr  same  ootot. 

i  SOS.  dnieal  mistAkes,  by  wbicb  a  Judg- 
ment as  recorded  fails  to  agree  witb  tbe  judg- 
ment in  fact  rendered,  may  be  corrected  at  a 
subsequent  term,  on  proper  notice.— Brown  t. 
Clark  (Conn.)  727. 

i  814.  A  judgment  held  subject  to  correction 
Bo  aa  to  award  plaintiff  interest  on  tbe  princi- 
pal sum  from  an  earlier  date,  in  accordance 
wtth  the  actual  decision  of  the  court.— Brown 
T.  aark  (Conn.)  727. 

S  323.  Where  defendant's  attomey  was  fully 
beard  on  nlaintifTs  motion  to  modify  a  jud^ 
ment  in  his  favor,  it  was  no  objection  that  de- 
fendant had  not  been  previously  notified  there- 
of.—Brown  V.  Clark  (Conn.)  727. 

IX.  oPEEnra  or  vaoatiiio. 

Effect  of  appeal,  see  Appeal  and  Bnor,  f  439. 

X.  EQUITABLE  KEUEF. 

(A)  NATURE  OP  REMEDY  AND 
GROUNDS. 

I  408.  Whether  complainants  were  entitled 
to  a  larger  estate  In  defendant's  jvemlses,  un- 
der an  agreement  with  him,  than  a  monthly 
tenancy,  as  adjudged  by  the  district  court,  will 
not  be  determinea  in  a  suit  to  enjoin  tbe  en- 
forcement of  the  judgment,  rince,  if  true,  com- 
plainants have  a  legal  remedy.— M.  BeocraTe 
Co.  V.  Redgrave  (N.  J.  Ch.)  14T. 

I  414.  The  drcnmstancee  held  not  to  show 
equitable  grounds  to  justify  the  enjoining  of 
the  enforcement  of  a  judgment  of  ouster  by 
tbe  owner  of  prpmisee.— M.  Redgrave  Co.  v. 
Redgrave  (N.  J.  Ch.)  147. 

S  429.  Whether  parties  mlsuuderstood  the  Is- 
sue or  negligently  omitted  to  offer  the  evidence 
which  would  have  produced  a  different  result, 
tbe  court  cannot  interfere  with  a  decree  of  the 
o^^ana'  court — Woolsey  v.  Woolsey  (N.  J.  Ch.) 

ZX.  OOIXATERAI.  ATTACK.  * 

(A)  JUDGMENTS  IMPEACHABLE  COIr 
LATERALLY. 

S  472.  A  Judgment  of  a  court  of  general  ju- 
risdiction held  invincible  against  collateral  at- 
tack.—Palmer  v.  Board  of  Chosen  Freeholders 
of  Essex  County  (N.  J.  Sup.)  285. 

(B)  GROUNDS. 

i  4S7.  In  an  action  on  the  bond  of  an  exec- 
utor for  unfaithful  administration,  defendants, 
on  plaintiff  showing  compliance  witb  Court  and 
Practice  Act  1905,  {  1027,  including  the  entry 
of  a  decree  against  tbe  executor  ox  unfaithful 
administration  held  not  entitled  to  attack  the 
decree,  but  the  remedy  of  the  executor  was  by 
I>etltion  for  a  revision  pursuant  to  section  4T3. 
—Probate  Oonrt  of  Cumberland  v.  Fitz-Slmon 

(B.  I.)  eil. 

I  493.  A  judgment,  void  for  want  of  juris- 
diction, may  oe  collaterally  impeached  by  a  par- 
ty thereto.— Alexander  &  Hutchinsou  v.  City 
of  Montpelier  (Vt.)  720. 

I  501.  Irregularities  tn  a  court  of  general 
Jurisdiction  as  against  collateral  attack  held 
cured  by  judgment.— Palmer  v.  Board  of  Chosen 
Freeholdera  of  Essex  County  (N.  J.  Sup.)  285. 

I  508.  A  declaration  on  its  face  exhibiting  a 
cause  of  action  barred  by  limitations  held  not 
equivalent  to  stating  no  cause  of  action  so  aa 
to  render  tbe  judgment  oiwa  to  collateral  attack. 
— Palmer  v.  Board  of  Chosen  Freeholdera  of  Es- 
sex Oountj  (N.  J.  Sup.)  2S5. 

I  606.  A  judgment  open  to  objection  because 
<tt  Irregularities  In  the  exercise  of  jurisdiction 


cannot  be  collaterally  Impeached  by  a  party 
thereto.— Alexander-  &  Hutchinson  t.  of 

Montpelier  (Vt.)  720. 

ZH.  OOlTBTBUGTIOlf  AEB  OPERA- 
TlOir  m  OEHEBAI.. 

In  justice  court,  see  Justices  of  the  Peace,  | 

Xm.  BfEIbQEIl  AND  BAR  OF  GAVBES 
OP  ACTION  AND  DEFENSES. 

Judgment  of  justice  <tf  the  peace,  see  Justices 
of  the  Peace,  {  130i 

XIV.  GONOLUSIVENZiSS  OP  ADJITDI- 
GATION. 

Judgment  In  foreclosure,  see  Mortgages,  |  497. 

(A)  JUDGMENTS  CONOLUSIVB  IN 

GENERAL. 

S  660.  A  judgment  foreclosing  a  judgment 
lien  held  not  effectual  to  establish  a  title  to  the 
mortgagee's  interest  in  tbe  real  estate.— Fettns 
V.  Gault  (Goon.)  608. 

8  664.  On  an  Issue,  in  ejectment,  of  whether 
the  land  in  dispute  had  been  assessed  for  a  cer- 
tain year  as  seated  as  well  as  unseated  land, 
so  as  to  be  exempt  from  sale,  certain  verdict 
and  judgment  held  Improperly  admitted^Floyd 
V.  Kiilp  Lumber  Co.  (Pa.)  18. 

(O  MATTERS  CONCLUDED. 
Judgment  of  justice  of  the  peace,  see  Justices 
ta  the  Peace,  |  130^ 

I  718.  Where  there  was  a  general  decree  for 
defendants,  in  a  suit  to  set  aside  a  transfer  of 
assets  of  a  corporation  to  one  of  them  on  the 
ground  of  fraud  and  conspiracy,  and  tbere  was 
conflicting  evidence  upon  tbe  question  of  fraud, 
tbe  decree  includes  a  finding  that  the  transfer 
was  not  the  result  of  fraud  and  conspiracy  on 
defendants'  part.— Kidd  v.  New  York  Security 
ft  Trust  Co.  (N.  H.)  87a 

S  725.  The  general  rule  is  that  a  verdict  and 
judgment  is  conclusive  evidence  between  the 
same  parties  in  a  subsequent  suit,  of  all  that  the 
jury  must  have  found  to  warrant  the  verdict, 
and  no  further.— Wells  T.  Boston  ft  M.  B.  B, 
(Vt)  1103. 

8  729.  A  decree  held  not  to  estop  plaintiff  to 
deny  the  validity  of  a  deed  under  which  she 
claims.— Bunker  v.  Manchester  Real  Estate  & 

Mfg.  Co.  (N.  11.)  sea 

8  736.  Tbe  title  to  land  Is  not  judicata 
under  a  decree  of  tbe  origans'  court  determin- 
ing the  ownership  of  rents  from  land  In  dispute. 
—In  re  Metzger's  Estate  (PaJ  90. 

XV.  LIEN. 

8  772.  A  jut^ment  recovered  earlier  on  the 

day  when  the  court  appoints  a  receiver  for  an 
insolvent  corporation  held  a  preferred  claim. — 
Gallaglier  v.  True  American  Pub.  Co.  (N.  J. 
Ch.)  741. 

8  777.  Under  Gen.  St.  1902,  8  4151,  the  In- 
terest of  a  mortgagee  in  the  mortgaged  premises 
cannot  be  reached  by  a  Judgment  Sen.— Pettns  T. 
Gault  (Conn.)  508. 

XIX.  SUSPENSION,  ENPOBOEBCBNT, 
AND  BXrVIVAI.. 

8  870.  On  scire  facias,  under  Act  April  4, 
18^  (P.  L.  23.^),  supplemental  to  resolution  of 
January  21,  1843  (P.  L.  367),  affidavit  of  de- 
fense held  sufficient. — Hanhauser  v.  Pennsyl- 
vania ft  N.  E.  R.  Co.  (Pa.)  5. 

XXn.  PIXADINO  AND  EVIDENOE  OF 
JXTDOMENT  AS  ESTOPPEL  OB 
DEFENSE. 

8  948,  A  defendant,  falling  to  plead  a  former 
judgment  between  the  parties,  cannot  take  ad- 
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vantage  of  It  hy  way  of  estoppel,  tiioush  aach 
Jndgmeiit  la  in  the  case  as  evidence. — ^Wells 
Boston  &  M.  U.  R.  (Vt.)  1103. 

JUDICIAL  NOTICE. 

In  cItU  actions,  see  Evidence,  K  l-SL 

JUDICIAL  POWER. 

See  Constitutional  Law,  I  68. 

JUDICIAL  SALES. 

Of  property  of  infant,  see  Ouardlan  and  Ward, 
I  76. 

On  execution,  see  Execution,  M  319,  323. 

JURISDICTION. 

Contracts   onstina  jurladiction  of  court,  aee 
Contracts,  1  127. 

JurMiotion  of  particular  ucUona  or  pro- 

oeedingt. 

See  Divorce.  U  S2-133;  Uandamna,  il  14&- 

3S7 ;  Quo  warranto,  S  82. 
Criminal  prosecutions,  see  Criminal  Law,  iS 

90,  97. 

For  causinz  death,  see  Death,  |  85. 

For  establfshment  of  hlgbwan  in  dtles,  aee 

Municipal  Corporations,  f  619. 
For  penalty  for  violation  of  an  ordinance  of  the 

board  of  health,  aee  Health,  $  3& 
To  fix  executor's  commissions,  see  Executors 

and  Administrators,  {  ^3. 

Jvriadiction  of  particular  cla»»e$  of  persoM. 
Oamishee,  see  Qamiehment,  {  78. 

Special  juritdioUoru  and  juritdictiotu  of  partio- 

ular  classei  of  court*.  ^ 
See  Equity,  M  11-39. 
Particular  courts,  see  Courts. 

JURY. 

Instructiona  in  civil  actions,  see  Trial,  S|  191- 
296. 

InBtructioQB  in  criminal  prosecutions,  see  Crimi- 
nal Law,  S9  773-814. 
Questions  for  jury  in  elvU  actions,  see  Trial, 

S8  136-143. 

Questions  for  jury  in  criminal  woaecntlons,  see 

Criminal  -Law,  H  741-763. 
TaJ£tnff  case  or  question  from  jury  at  trial, 

see  Trial.  »  136-178. 
Trial  by  Jury  of  issues  in  equity,  see  Equity, 

I  373. 

Verdict  in  civil  actions,  see  Trial,  H  323-366. 
Verdict  in  criminal  proaecutions,  see  Criminal 
Law,  I  87& 

n.  BIGHT  TO  TRIAL  BT  JVKY. 

i  13.  Allowing  or  refusal,  under  Acts  1906, 
p.  441,  c.  236,  of  jury  trial  of  issues  in  an 
action  demanding  equitable  relief,  held  to  be  in 
discretion  of  trial  court.— ^BristoI  v.  Fitchard 
(Conn.)  558. 

I  13.  Statement  of  right  under  Gen.  St.  1902, 
I  720,  to  trial  by  jury  of  issues  properlycog- 
niisable  in  equity  prior  to  January  1,  1880.— 
Bristol  V.  Pitchard  (Conn.)  558. 

I  35.  The  word  "magistrate,"  as  used  In  Bev. 
St.  c.  133,  I  17.  providing  for  appeals  from  the 
decisions  of  magistrates,  iucludea  judges  of  mu- 
nicipal  courts  as  well  as  trial  justices.— Sprague 
r.  Inhabitants  of  Androscoggin  County  (Me.) 
1090. 

I  35.  Person  convicted  of  failing  to  support 
his  wife  in  a  municipal  court  has  a  right  of^ ap- 
peal under  Kev.  St.  c.  133,  S  17,  with  a  trial 
by  jury  in  the  appellate  court. — Sprague  v.  In- 
habitants of  Androscoggin  County  (Me.)  1090. 


JUSTICES  OF  THE  PEACE. 

Jurisdiction  of  proseeutitHi  for  violati<m  of  am- 
al^d  ordinance,  see  Municipal  Corptuntioai, 

XV.  PBOCEDtTBE  IK  CIVIL  OABHL 

I  97.  A  petition  by  a  landioxd  to  racover  pot- 
sesaion  in  a  suit  before  a  Jnadce  of  the  peaee 
was  properly  signed  by  ber  coonad.— Benteo  t. 
Stokes  (MdO  ^ 

S  128.  A  court  of  equity  held  not  warranted 
in  not  interfering  with  tlie  final  jndgment  of  a 
justice  of  the  peace,  nor  with  the  results  ftd- 
lowlng  an  execution  and  sale  tliereonder. — Find- 
lay  V.  Longe  (Vg  829. 

I  130.  Under  P.  S.  1656.  the  admission,  ta 
an  action  against  a  railroad  for  wrongful  ejec- 
tion of  a  passenger  from  a  train,  of  a  former 
judgment,  recovered  against  defendant  before  a 
justice  of  the  peace,  as  evidence  that  plaintiff 
was  rightfully  on  the  train  at  the  time  of  bis 
ejection  held  error.— Wells  t.  Boston  A  M.  B. 
B.  (Vt)  1103. 

JUSTIFICATION. 

For  libel,  see  Libel  and  Slander,  S  94. 
Of  homicide,  see  Homicide,  $S  100,  11& 

JUVENILE  COURTS. 

Privilege  of  infant  to  be  tried  under  Juvenile 
court  act,  aee  Infanta,  i  68. 

KNOWLEDGE. 

Affecting  aasnmption  of  risk  by  servant,  aee 
Master  and  Servant,  I  217. 

Affecting  comptfency  of  e^MTta  aa  witneases. 
see  Evidence.  |  536. 

Affecting  competency  of  witness,  aee  Witness- 
es I  37. 

LACHES. 

Affecting  porMoidar  righto,  remedieo,  or  pro- 
ceedtng$. 

See  Equity,  {  87;  Injunction.  |  113;  Manda- 
mus, S  162. 

By  stockholders  suing  on  behalf  of  oozpontkoi, 
see  Corporations,  {  209. 

Correction  of  judgment  in  trial  court  after  re- 
mand by  appeUate  court,  aee  Appeal  and 
Error,  {  1199. 

Suits  to  set  aside  fraudulent  conveyance  aee 
Fraudulent  Conveyances,  {  249. 

LANDLORD  AND  TENANT. 

Compenaatioo  for  taking  or  injuries  to  lessed 
premiaea,  see  Uminent  Domain,  f  147. 

XL  I£MiE8  AKB  AOBEEHEim  Of 
OENEaAL. 

Leases  of  itreet  railroad,  ne  Street  Baflrasda. 
fi  49. 

Mining  leases,  see  Ifines  and  Minerals,  H  TO- 
SS. 

S^e^c  performance,  see  Specific  Perfbrnonce. 

(A)  BBQUISITES  AND  VALIDITY. 

Validity  of  covenant  In  lease  aa  violative  of 
rule  against  perpetuities,  see  Perpetaities,  S  4. 

m.  ULlfDI.OBD'8  TITLE  AHD  BE- 
VEBSION. 

(B)  ESTOPPEL  OF  TENANT. 

(62.  In  an  action  to  recover  poasessioQ  ef 
land,  a  lease  executed  by  plaintiffs  to  defendsnt 
held  admissible  as  an  estoppel.— Thomas  v. 
Young  (Conn.)  1100. 


Topics,  divisions,  A  section  (|)  NUMBBRS  in  this  Index,  A  Dec  ft  Amer.  Digs,  ft  Reporter  ladezei  sgrN 

Digitized  by  Google 


ZNDBX. 


1199 


I  est.  The  rale  thmt  In  ejectment  by  a  land- 
lord agalnat  a  tenant  the  latter  must  snrrender 
possession  before  he  can  question  i^aintitf's  title 
18  as  applicable  when  the  lease  is  given  to  one 
already  in  possession  as  where  the  leasee  is  one 
who  u  admitted  to  possession.— Thomas  v. 
Yonns  (Conn.)  llOa 

S  62.  In  ejectment  by  a  landlord,  evidence 
that  the  one  from  whom  plaintiff  received  his 
title  never  had  title  to  the  premises,  never  oo 
cupied  them,  and  never  claimed  ownership  was  in- 
admissible as  being  in  derogation  of  the  estoppel 
created  by  the  leaser— Thomas  t.  Yonng  (Ckmn.) 
1100.  —  v  / 

§  62.  Where  the  acceptance  of  a  lease  is  In- 
duced by  the  fraud  or  false  representations  of 
the  leesor,  the  lessee  is  not  estopped  to  question 
the  lessor's  title.— Thomas  v.  xonnc  (Conn.) 
1100. 

S  62.  Where,  in  ejectment  hy  a  landlord 
against  a  tenant,  defendant  failed  to  show  that 
a  lease  under  which  an  estoppel  to  question 
plaintiff's  title  arose  was  not  voluntarily  execut- 
ed, that  a  prior  leaae  giving  defendant  an  op- 
tion for  renewal  waa  fraudulently  obtained  from 
him  was  Immaterial.— Thomas  r.  Tonng  (Conn.) 
1100. 

ft.  63.  In  ejectment,  a  notice  served  on  plain- 
tiffs by  defendant,  disclaiming  any  rizht  of  pos- 
session under  certain  leases  from  plaintiffs  to 
defendant,  held  ineffective  to  relieve  defendant 
from  the  estoppel  to  question  plaintiffs'  title 
created  by  the  leases.— Tnomas  .t.  xoung  (Conn.) 
1100. 

9  66.  A  disclaimer  by  a  lessee  does  not  afford 
him  the  right  of  thereafter  asserting  a  title  ad- 
verse to  the  lessor  until  the  statutory  period 
fur  the  perfection  of  title  by  adverse  possession 
expires. — Thomas  v.  Young  (Conn.)  1100. 

IV.  TEBMS  FOB.  TEAB8.. 

(B)  ASSIOmiBNT.  SUBOITTINO.  AND 
MORTOAGB. 

I  79.  Where  a  covenant  mns  with  a  lease, 

the  lessee's  assignee's  right  to  the  teas^old  in- 
terest entitles  him  to  the  benefit  of  the  contract. 
—Hollander  v.  Central  Metal  &  Supply  Co.  of 
City  of  Baltimore  (Md.)  442. 

(C)  EXTENSIONS,  RENEWALS,  AND  OP- 
TIONS TO  PURCHASE  OR  SELL. 

Allowance  of  counsel  fees  for  examination  to 
determine  right  of  assignee  of  tenant  to  con- 
veyance under  option  of  purchase,  see  Ven- 
dor and  Purchaser,  {  172. 

Specific  performance  of  covenant  to  convey  to 
lessee,  see  Specific  Performance,  |  17. 

S  86.  Rights  of  parties  to  a  lease  providing 
for  a  renewal  on  notice  held  to  have  become 
fixed  on  the  giving  of  the  notice  and  an  accept- 
ance by  the  lessor.— Nutmcx  Park  Driving  Corp. 
T.  Flake  (Conn.)  489. 

•WXL  PBEMI8E8,  AVD  EHJOTKBirT 
AHD  USE  THEREOF. 

(A)  DBSCRIFTION,  EXTENT,  AND  CON- 
DITION. 

Appurtenances  aa  maze  licenses  to  tmant,  see 

Licenses,  |  44. 

S  124.  A  lease  of  a  bedroom  does  not  carry 
with  it,  as  a  necessary  incident,  a  ri^t  to  a 
anpplj  of  water.— Sturm  v.  Hnck  (N.  J.  Sup.) 
44. 

(O  INCUMBRANCES,  TAXES,  AND  AS- 
SESSMENTS. 


Taxation, 


(E)  INJURIES  FROM  DANGEROUS  OR 
DEFECTIVE  CONDITION. 

S  164.  The  failure  of  a  landlord  to  Inspect  a 
dumb-waiter,  by  a  defect  in  which  plaintlft 
were  Injured,  held  not  a  fiiilure  to  make  an  in- 
spection within  a  reasonable  time.— Timlan  v. 

Dilworth  (N.  J.)  33. 

S  167.  Where,  owing  to  a  defective  gutter  on 
a  building,  water  was  discharged  upon  the  side- 
walk and  formed  into  ice,  the  owner  of  the 
building  held  not  relieved  from  liability  because 
it  was  the  duty  of  the  occupants  to  remove  the 
ice.— Smith  v.  Preston  (Me.)  053. 

}  16T.  Where  an  owner  is  bound  to  repair, 
he,  and  not  the  tenant,  held  liable  to  a  third 
person.— Smith  v.  Preston  (Me.)  653. 

i  167.  Where  a  platform  between  tiM  side- 
walk and  a  rented  store  became  suddenly  out  of 
repair,  and  a  person  entering  the  store  was  in- 
jured, in  a  suit  against  the  owner,  in  the  ab- 
sence of  a  right  reserved  to  re-enter  the  prem- 
ises for  the  purpose  of  repairing,  the  tenant  wilt 
be  deemed  to  be  chargeable  with  the  repairs. — 
Connors  v.  Newton  (N.  J.  Sup.)  86. 

S  169.  To  apply  the  doctrine  of  res  ipsa  loq- 
uitur, the  burden  held  to  rest  upon  plaintiffs  to 
show  that  the  damage  to  tlieir  goods  from  water 
did  not  result  in  any  other  way  than  from  the 
fixture!  witliin  defendant's  controL-^Cass  v. 
Sanger  (N.  J.  Sup.)  1126. 

Vm.  BENT  AND  ADVANCES. 

Insurance  of  rents,  see  Insurance,  H  607,  616. 

(D)  DISTRESS. 
I  269.  A  landlord  held  entitled  to  distrain 
on  the  goods  of  the  tenant,  subtenant,  or  stran- 
ger.—Swartx  V.  Gottlleb-Bauemschmldt-Straus 
Brewing  Ca  (Md.)  864. 

f  272.  A  stranger  whose  goods  are  distrained 
by  a  landlord  may  redeem  them  and  sue  the 
tenant  for  reimbursement,  or,  if  the  goods  are 
sold,  for  their  value.— Swarts  v.  Gottlleb-Ban- 
emschmldt-Straua  Brewing  Co.  (Md.)  854. 

IX.  BE-ENTBT-  AND  RECOVEBT  OF 
POSSESSION  BT  LANDI.OBD. 

Authority  of  agent  to  give  notice  to  quit,  see 

Principal  and  Agent,  §  100. 
Ratification  of  act  of  agent  in  giving  notice  to 

quit,  see  Principal  and  Agent,  9  171. 

{  303.  Under  Code  Pub.  Gen.  Laws  1904,  art. 
53,  S  1,  a  notice  to  quit  and  complaint  in  pro- 
ceedings to  recover  possession  by  a  tenant  were 
sufficient  to  confer  jurisdiction  on  a  justice  of 
the  peace,  though  signed  by  tlie  lessor's  agent. 
-Benton  v.  Sto^  (Md.)  s62. 

LAPSE. 

Of  legacT)  we  Willi,  |  775. 

LATENT  AMBIGUITY. 

Parol  evidence  to  eq>lain  latent  ambiguity,  see 
Wilta,  I  48& 

LATERAL  SUPPORT. 

See  Adjoining  Landowners,  {  8. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  Appeal  and  Earn,  H 

1097,  1099. 

LAW  OF  THE  ROAD. 

See  Highways,  }§  170-184. 
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LEADING  QUESTIONS. 

Sw  Witneawfl,  |  240. 

LEASES. 

Bm  lAndloid  and  Tenant. 

LEGACIES. 

Bee  WIUi. 

LEGACY  TAX. 

See  Taxation,  |  687. 

LEGISUTIVE  POWER. 

See  GonBtltntioual  Ijaw.  |  00;  Munidpal  Gox^ 
porationi,  H  67,  TOl 

LEGISLATURE. 

Approval  of  state  oannu  by  LeKi*lAtiue^  aee 

OeasQB,  {  8. 

LETTERS. 

As  evidence,  aee  BTidenoe,  |  S5T, 

LEX  LOCI. 

Action  on  contract,  see  Contracts,  |  825. 
Admiaslbility  of  parol  evidence,  aee  Evidence, 

I  s&i. 

ConatructiOD  of  contract,  see  Contraete,  (  144. 

LIBEL  AND  SLANDER. 

IT.  AOTIOirS. 

<B)  PARTIES,  PRELIMINARY  PROCEED- 
INGS, AND  PLEADING. 

i  M.  In  an  action  for  libel,  where  the  defam- 
atory matter  ia  general,  the  plea  of  justification 
miut  ahow  In  vhat  exact  manner  plaintiff  has 
misconducted  himself  or  has  done  the  thinra 
diarged  ogainot  him.— Fodor  v.  Fncha  (N.  J, 
Sup.;  108. 

VI.  OBIMIMAI.  RESPON8IBII.ITT. 

(B)  PROSECUTION  AND  PUNISHMENT. 

S  1S2.  An  indictment  for  libel,  which  seta 
out  the  libelous  publication  in  full,  and  al- 
]e£^s  that  the  same  is  "false,  scandalous,  ma- 
licious, and  defamatory,"  held  anfficient. — Rob- 
inson r.  State  (Md.)  433. 

S  155.  In  a  prosecution  for  lil>e],  evidence  of 
violent  and  abusive  language  ufied  by  the  prose- 
cutor in  regard  to  defendant  Ijefore  the  pablica- 
tion  of  the  libel,  for  which  the  prosecution  was 
laid,  was  not  admlasible  on  beh^f  of  defendant. 
—Robinson  v.  State  (Ud.)  483. 

S  155.  In  a  proeecution  for  libel  published 
in  defendant's  newspaper,  a  subsequent  pub- 
lication in  audi  newspaper,  in  which  defendaDt 
disclaimed  any  malice  toward  the  ptosecator  in 
making  the  pablicati<xi  complained  of,  was  not 
admissible  in  behalf  of  defendant.— Bobinscni  v. 
State  (Md.)  438. 

LIBRARY. 

Authority  of  board  of  trustees  of  state  library 
In  respect  to  pnbliahing  pamphlets  and  cata- 
lognea,  see  States,  I  67. 

LICENSES. 

For  mining,  aee  Mines  and  Minerala,  H  70-88. 
For  sale  at  Intoxicating  liqnoia,  see  Intoxi- 
cating Liqnora,  IS  IS,  45-101. 


I.  FOS  O0CUPATIOH8  AKD  PBIVI- 

I  6^*  In  ■>-  prosecution  of  a  eommlaaion  mer- 
chant for  violating  the  ordinance  requiring  pay- 
ment of  a  charge  before  n&ing  the  city  market, 
a  contention  that  the  charge  was  nnreasonable 
on  account  of  the  defective  arrangement  of  the 
market  stalls  cannot  be  oonaidered.— Meuehaw 
V.  State  (Md.)  457. 

I  d.  Tbe  new  charter  of  the  city  of  Balti- 
more (section  6)  conferred  aa  such  <»ty  the  pow- 
er to  impoae  a  charge  on  eommiasiim  merchants 
for  the  privilege  of  aelliiMt  ia  the  city  market— 
Meushaw  v.  State  (Md.)  467. 

S  7.  The  mayor  and  conncil  of  Che  city  of 
Baltimore  are  primarily  the  judges  of  the  rea- 
s<HiableneS8  of  a  tax  imposed  on  commusion 
merchants  for  the  privUe«a  of  the  city  marfccL 
-Meushaw  r.  State  (MdJ4C;7. 

I  7.  A  tax  of  $200  per  year  imposed  by  a 
municipal  corporation  for  revenue  purpoeee  on 
comniission  merchants  using  the  nty  market, 
hetd  not  nnreaaonable,— Meouiaw  v.  State  (Md.) 
467. 

i  9.  Under  Baltimore  City  Ordinance  Na 
2^,  Si  106,  107,  and  City  Charter,  S  69.  the 
market  house  charge  is  payable  in  advance  ir- 
respective of  the  time  that  the  use  of  the  pri^- 
lege  begIna.~Meu8haw  v.  State  (Md.)  457. 

S  32.  Under  an  ordinance  approved  June  8. 
1908,  requiring  payment  of  license  fees  June 
1st  of  each  year,  such  a  fee  is  not  enforceable 
until  June  1,  1909.  though  the  ordinance  pr^ 
scribes  that  it  should  be  operative  June  1.  190^ 
—Atlantic  City  &  S.  B.  Co.  v.  Tentnor  City  (N. 
J.  Sup.)  1132. 

n.  nr  bespect  of  bea^  phop- 

EBTT. 

S  44.  Where  a  landlord  leaaea  a  bedroom, 
and  permits  the  tenant  to  obtain  water  from 
other  rooms  in  the  house,  the  permission  is  a 
mere  revocable  license. — Sturm  v.  Hack  (N.  J. 
SnpO  44. 

LIENS. 

ZAttu  acQatretf  by  partteulm'  remedte*  or  pro- 
oeedtiva. 

See  Garnishment  ff  UO,  114;   Judgment^  iS 
77J^  777. 

Perfloalar  elofna  of  1I«m. 
See  Mechanic^  Liens.  ^ 
(Corporation's  lien  on  stock,  see  Gorporatloni, 

SS  161.  165. 
Pledge,  see  Pledgei. 

S  6.  In  general,  a  lien  can  only  be  created 
with  the  owner's  consent,  by  contract,  or,  with- 
out hia  consent,  by  operation  of  law.— Paton  v. 
Robinson  ((3onn.)  730. 

LIFE  ESTATES. 

See  Dower;  Remainders. 

S  7.  General  and  special  intention  shown  by 
a  will  that  the  executors  should  convert  the 

{iroperty  and  pay  the  income  to  the  life  tenant. 
Dstead  of  her  having  possession  of  the  principal* 
held  not  overcome  by  a  provision  of  tna  will.r— 
Ott  V.  Tewksbury  (N.  J.  Ch.)  302. 

LIFE  INSURANCE. 

See  Insurance. 

LIGHTS. 

Duty  of  street  railroad  aa  to  equipment  of  eaxa, 
scB  Street  Railroads,  S  81. 
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LIMITATION  OF  ACTIONS. 

Bee  Adretae  PfMsenion. 
Laches,  see  Equity,  {  87. 
Of  replevin,  see  Replevin,  |  20. 
Suite  to  Bet  ftaide  fraudulent  conveyance*,  fee 
Frandalent  Gonvefanceo,  (  249. 

I.  STATITTES  OF  XJKITATIOir. 

(A)  NATURE.  VALIDITY,  AND  CON- 
STRUCTION IN  GENERAL. 

I  2.  The  defense  of  limitations  is  controlled 
by  the  law  of  the  forum.— Maodru  v.  Asbby 
(Md.)  31Z 

S  2.  A  sealed  note  made  hi  Ohio  wiU  be 
treated  as  a  specialty  in  Maryland,  and  Is  sub- 
ject to  the  limitation  laws  of  Maryland.— Man- 
dru  V.  Ashby  (Md.)  312. 

IV.  OPEBATIOM  AND  EFXXGT'  OF 
BAB  BT  UBCITATIOZI. 

{  167.  The  fact  that  an  action  on  a  mort- 
gage note  Is  barred  by  Hmitatlona  will  not  bar 
foreclosure  of  the  mortgage.— Downey  r.  Mo- 
riarity  (Conn.)  681. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  Carriers.  H  160-163.  ISO. 

LIQUIDATED  DAMAGES. 

See  DamagMf  I  78. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LITTORAL  RIGHTS. 

See  Navigable  Waters,  |  44. 

LIVERY  STABLE  KEEPERS. 

Negligee  of  tlilrd  pereon  cansing  injury  to 
vebicte  hired  out  to  other  person,  see 
gence.  |  W). 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOCAL  UWS. 

See  Statutes,  }§  68;  94. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  Intoxlcatlnc 
Iiiqnois,  |  2S. 

LOCATION. 

Of  railroads,  see  Railroads,  S  S6. 

LOGS  AND  LOGGING. 

Bights  of  bona  fide  purchasers  of  lands  as 
against  prior  purchasers  of  timber,  see  Ten- 
dor  and  Purchaser,  }  239.  - 

f  8.  A  contract  for  canying  on  of  lumber 
operations  construed,  and  held,  that  improve- 
ments by  the  contractor  and  leases  secured  by 
bim  were  not  security  for  his  performance  of 
his  agreement.— International  Paper  Co.  y. 
Miles  (N.  H.)  626. 

I  85.  Under  a  logging  "permit,"  held  that 
the  landowner  in  an  action  of  trover  for  the 
log9  against  the  iq^erattMr  or  Us  vendee  could 


recover  only  the  amonnt  due  him  under  the 
permit.— Bradley  Land  &  Lumber  Co.  t.  IlMt> 
em  Mfg.  Oo.  (Me.)  710. 

LOST  GOODS. 

See  Finding  Lost  Qoodn 

LUMBER. 

See  Logs  and  Logging. 

MACHINERY. 

Liabill^  of  employer  for  deftets,  see  Master 
and  Servant,  ff  101-124. 

Production  and  use  of  eleetricltj,  see  Elec- 
tricity. 

MACHINES. 

Special  act  for  election  to  determine  question 
of  retaining  or  rejecting  voting  machines.  In 
election  districts,  see  Statutes,  {  94. 

MAINTENANCE. 

See  Champerty  and  Maintenauoa. 

MALICE. 

See  Malicious  Proeecution,  {  26. 

MALICIOUS  PROSECUTION. 

m.  MAXJCXi. 

I  26.  Want  of  probable  canse  being  merely 
evidence  of  malice,  the  court  must  find  the  exist- 
ence of  malice  to  support  ajndgment  for  plain- 
tifl.— Miller,  v.  Lai  (N.  J.  SnpJ  63. 

V.  AOnONfl. 

S  72.  In  au  action  for  malicious  prosecution, 
where  the  court  instructed  that  there  was  no 
malice,  held  enot  to  leave  the  question  of  lacic 
of  pnwable  canse  to  the  Jury.— Miller  t.  IjhI  (N. 
J.^nik)  68. 

MANDAMUS, 
n.  svBJBon  Aim  fubfosbs  or 

BEUEF. 

(O  ACTS  AND  PROCEEDINGS  OF  PBI- 
VATB  CORPORATIONS  AND 
INDIVIDUALS. 

S  125.  Alternative  mandamus  awarded  call- 
ing upon  a  beneficial  association  to  show  cause 
why  a  member  should  not  be  reinstated. — Stahl 
V.  Romanian  Young  Men's  Ass'n  (N.  J.  Sup.) 
1114. 

I  181.  The  state  can  always  tu  mandamus 
enforce  a  legal  duty  created  by  the  authority  to 
which  it  baa  entrusted  power  to  create  it,  and, 
when  it  invests  a  city  with  power  to  make  or- 
ders, it  charges  those  against  whom  shch  or- 
ders may  be  directed  with  the  duty  of  obeying 
them,  and  their  dutyis  one  of  law.— State  T. 
New  Tork,  N.  H.  ft  ^.  B.  Co.  (Conn.)  042. 

m.  JUBUDIOTIOir.  PBOCEBDIBOB, 
AMD  BEUEF. 

8  146.  In  view  of  Gen.  St.  1002,  {  8824  (Pub. 
Acta  1007,  p.  806,  c.  219)  held,  that  the  proce- 
dure in  case  of  mandamus  against  a  street  rail- 
road company  to  compel  obedience  of  a  city's 
orders  might  be  in  the  name  of  the  city,  but 
that  there  was  no  reason  why  it  might  not  be 
in  the  name  of  the  state  on  the  city  s  relation, 
or  in  the  name  of  the  state  alone.— State  v.  New 
York,  N.  U.  ft  H.  R.  Co.  (Cooo.)  942. 
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f  146.  A  vrlt  of  mandamus  which  <s  entitled 
in  the  name  of  the  state  on  the  relation  of  a 
certain  city  against  a  railroad  company  held  a 
proceeding  in  which  the  state  is  seekine  to  en- 
force its  lawa,  and  not  open  to  the  oojection 
that  the  city  Is  trying  to  enforce  rights  of  the 
state.— State  t.  New  York,  N.  H.  &  H.  R.  Co. 
(Conn.)  942. 

9  160.  A  direct  allegation  in  an  altematlve 
writ  of  refusal  to  complete  an  extension  of  a 
street  railroad  is  sufficient  as  against  a  motion 
to  quash  on  the  ground  that  It  wows  no  request 
or  demand.— State  v.  New  Tork,  N.  H.  &  H.  R. 
Go.  (Conn.)  942. 

i  162.  A  motion  to  quash  an  alternative  writ 
serres  the  purpose  of  a  general  demurrer,  and 
cannot  be  snpported  bv_  allegations  of  fact. — 
State  V.  New  Xori^,  M.  H.  &  H.  R.  Oo.  (Conn.) 

I  162.  A  delay  of  three  years  In  bringing 
mandamus  to  compel  a  street  railroad  company 
to  complete  an  extension  held  not  to  cell  for  ex- 
planation, in  the  first  instance,  on  the  face  of 
an  alternative  writ,  when  assigned  as  ground 
for  a  motion  to  quash.— State  v.  Mew  York,  M. 
H.  A  H.  B.  Co.  (Conn.)  942. 

I  180.  Where  both  parties  have  been  heard, 
and  there  are  no  disputable  facts,  a  peremptory 
writ  of  mandamus  may  issue  in  the  first  in- 
stance.—Palmer  V.  Board  of  Chosen  Freehold- 
era  of  Essex  County  (X.  J.  Sup.)  285. 

fl87.  Where  the  superior  court  has  found 
the  issues  for  defendant,  and  adjudged  an 
alternative  writ  of  mandamus  insufficient,  if  any 
of  the  grounds  assigned  for  quashing  it  were 
valid,  there  is  no  error.— State  t.  New  York,  N. 
H.  ft  H.  B.  Co.  (Conn.)  942. 

MANDATE. 

See  Mandamna. 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  aee  Appeal  and  Error,  ff  119&-1215. 

MAPS. 

Competency  in  condemnation  prooeedinga,  see 
Eminent  Domain,  |  201. 

MARGINS. 

Sales  by  brokers,  see  Brokers,  |  24> 

MARKETS. 

License  feee  for  maiket  prlyileges,  aee  Ueenaes, 
I  9. 

Pnvilege  taxes,  see  Ucensei,  H  0,  7. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 
Admissibility  of  evidence  in  action  for  injury 

that  plaintiff  was  married  after  the  accident, 

see  Damages,  {  166. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Apprentices;   Work  and  Labor. 

Authority  of  corporate  officers  as  to  contracts 
of  employment,  see  Corporations,  i  407. 

Claims  against  insolvent  corporations  for  serv- 
ices rendered,  see  Corporations,  |  665. 

Power  of  corporation  as  to  contracts  of  employ- 
ment, see  Corporations,  f  4r>6. 

Right  of  employers  to  form  aseociation,  see  As- 
sociations, I  1. 

Trade  unions,  see  Trade  Unions. 


I.  THE  BXLATTOlf . 

(A)  CREATION  AMD  EXISTENCE. 

Contract  of  employment  a»  negotiable  Instro- 
ment  snUect  to  tniitee  proeees^  aee  Gamiab- 
ment,  |  8& 

(C)  TERMINATION  AND  DISCHARGE. 

I  20;  Employer  or  onploye,  wbere  no  coo- 
tract  right  is  Involved,  may  lawfully  terminate 
the  relation  at  any  time  and  for  any  cause,  but 
neither  can  Interfere  without  cause  with  tbe  oc- 
cupation of  the  other. — Wlllner  t.  SilrennaB 
(Md.)  962. 

n.  SEBTIOBB  Am  OOBEPEmATIOX. 

(A)  PERFORMANCE  OF  SERVICES. 

Enjoining  disclosure  of  trade  secrets,  see  In- 
junction. §  56b 

(B)  WAGES  AND  OTHER  REMUNERA- 
TION. 

Admissions  as  evidence  in  acti6n  for  wages,  see 
Drldence,  |  213. 

m.  K&STEB'S  LIABIIJTT  FOB  IX- 
JVBIOI  TO  BfUVAXf. 

(A)  NATURE  AND  EXTENT  IN  GENERAL 

Release  of  claim  for  Injuries,  aee  Beleue.  H 

15,  24. 

Release  of  liability,  parol  or  extrinalc  evidence. 

aee  Evidence,  |  410. 
Releasee  after  aoemal  of  liabUltr*  zatificatioiL 

of  acta  of  attorney,  see  Coipoiatimia,  |  42>i 

{93.  A  maeter"!  duty  to  provide  and  main- 
n  a  reasonably  aafe  place  for  work  doea  not 

require  him  to  au[>erviae  the  merely  executive 
details  of  the  work.— Brown  t.  People's  Gaslichc 

Co.  (Vt.)  204. 

(B)  TOOLS,   MACHINERY,  APPLIAKGES. 

AND  PLACES  FOR  WORK. 

i  101.  A  railroad  company  is  not  an  insurer 
of  the  lives  or  limbs  of  its  employ^  but  ia 
only  bouud  to  exercise  ordinary  care  for  thetr 
protection.— Maryland,  D.  &  V.  By.  Co.  t. 
Brown  (MdJ  1006. 

f  102.  Master  Md  reqtdred  to  ose  ordinary 

care  to  provide  a  reasonably  safe  place  in 
which  to  work,  and  reasonably  safe  and  suit- 
able machinery.— Labrecgue  v.  Hill  Mfg.  Co. 
(Me.)  1023. 

{  103.  A  master  cannot  delegate  the  dnty  of 
furnishing  servants  safe  appliances  witli  which 
to  work.— Heck  v.  International  SnKAelen 
Powder  Co.  (N.  J.  Sop.)  15a 

fllO.  A  railroad  engineer,  if  injured  in  a 
lision  caused  directly  by  the  company's  ne^- 
ligeuce,  and  while  he  was  exercising  dne  care. 
held  entitled  to  recover.— Maryland,  D.  &  V.  Rj. 
Co.  V.  Brovrn  (Md.)  1005. 

{  111.  A  trolley  company  held  responuble 
for  death  of  a  motorman  if  caused  by  its  negli- 
gence in  failing  to  take  reasonable  care  to  main- 
tain platform  in  safe  condition.— Hegman  r. 
Jersey  City.  H.  ft  P.  St  By.  Oo.  (N.  J.  8ap.> 
1123. 

9  124.  Employer's  duty  of  in8pecU<Hi  heU 
not  to  extend  to  small  and  common  tools  io 
everyday  use.— Golden  v.  Ellis  (M&)  649. 

(O  METHODS  OT  WORK,  RULES.  AND 

ORDERS. 

i  141.  When  the  character  of  the  work  is  not 
complicated  or  attended  with  obvious  and  in- 
herent dangen  the  master  -need  not  provide  rales 
for  doing  the  work. — Parmaleau  v.  Internation- 
al Paper  Co.  (N.  H.)  31. 

8  141.  In  an  action  for  Injuries  to  a  servant 
defendant's  failure  to  prescribe  rules  for  the 
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cofiduct  of  tbe  work  held  not  to  be  negligence.— 
Farmaleau  t.  loteroationa]  Paper  Co.  (N.  H.) 
81. 

-  I  141.  A  master  held  not  negligent  in  failing 
to  provide  rules  forbidding  employ^  to  absent 
themwlves  darii^  working  houra. — Gorman  t. 
Odeil  Mfg.  Co.  (N.  H.)  215. 

S  140.  A  railroad  company's  rule  as  to  set- 
ting brakes,  etc,  on  cars  placed  on  sidiogs,  con- 
strued.—Davis'  Adm*z  T.  Rutland  R.  Co.  (Vt.) 
724. 

P)  "WARNING  AND  INSTRUCTING 
SERVANT. 

5  150.  To  render  a  master  liable  tor  not  an- 
ticipating a  danger  to  a  servant  and  warning 
against  it,  the  master's  knowledge  of  the  danger 
must  have  been  Buperior  to  the  ser  rant's.— Ahem 
T.  Amoskeag  Mfg.  Co.  (N.  H.)  213. 

6  150.  A  master,  employing  a  servant  who 
knows  what  bis  duty  u,  is  not  negligent  in 
AiiHog  to  also  inform  the  servant  that  he  must 
not  neglect  his  duty. — Gorman  v.  Odell  Mfg. 
jCo.  (N.  H.)  215. 

I  153.  Employer  held  n»ligent  In  failing  to 
specifically  warn  auployC  a  danger  incident 
to  his  woA.— Kelland  v.  Jos,  W.  Noone's  Sons 
Co.  (S.  H.)  »47. 

8  1N3.  The  inexperience  of  a  servant  must 

come  either  actually  or  by  inference  to  the 
knowledge  of  the  master,  to  charge  him  with  the 
duty  of  warning  the  servant.- Stolara  v.  Al- 
gonquin Co.  (N.  J.  Sup.)  57. 

S  155.  An  injured  servant  held  -not  entitled 
to  recover  because  of  the  master's  failure  to 
warn  of  a  danger.— Ahem  v.  Amoakeag  Mte. 

Co;  (N.  H.)  213. 

S  155.  Master  held  not  liable  for  failure  to 
warn  a  servant  of  danger  in  the  operation  of 
a  machine,  where  troth  bave  eQual  means  of 
forming  a  correct  judgment  of  the  danger^Stol- 
ars  V.  Algonquin  Co.  (N.  J.  Sup.)  57. 

(E)  FELLOW  SERVANTS. 

'  I  177.  A  servant  cannot  recover  for  Injuries 
caused  by  the  negligence  of  a  fellow  servant,  un- 
less the  latter  was  incompetent  to  the  maater'a 
knowledge.— Place  v.  Grand  Trunk  Ry.  Co.  in 
Canada  (Vt.)  836. 

I  100.  A  master  Add  liable  for  injuries  to  a 
servant  resulting  from  the  breaking  of  a  skid 
formed  of  defective  .planks  selected  by  the 
master's  superintendent. — Heck  v.  Internation- 
al Smokeless  Powder  Co.  (N.  J.  Sup.)  150. 

S  190.  A  gaslight  company  which  bad  fur- 
nished matensls  for  snpportins  the  walla  of  a 
ditch  was  not  liable  for  toe  negligence  of  a  com- 
petent foreman  in  failing  to  use  the  materials. 
—Brown  V.  People's  Gaslight  Go.  (Vt.)  204. 

I  190.  The  negligence  of  a  competent  fore- 
man in  failing  to  warn  a  servant  of  an  ob- 
vious danger  was  the  negligence  of  a  fellow  serv- 
ant.—Brown  V.  People's  Gaslight  Co.  (Vt.)  204. 

(F)  RISKS  ASSUMED  BY  SERVANT. 

I  205.  A  servant  does  not  assume  the  risk 
attending  the  work  as  conducted  in  accordance 
with  his  master's  individual  methods,  but  only 
thuse  risks  which  cannot  be  obviated  by  the 
exercise  of  ordinary  care.— Maryland,  D.  A  V. 
Ky.  Co.  V.  Brown  (Md.)  1005. 

i  206.  In  a  deatb  action,  a  motion  for  a 
directed  verdict  oh  the  ground  of  absence  of 
testimony  to  show  decedent's  knowledge  of 
breaches  of  duty  of  defendant  alleged  held  not 
to  raise  the  questi<m  of  decedent's  assumption 
of  the  risk  of  one  of  the  breaches  as  a  usual 
risk  of  the  empl<vment— Davis'  Adm'x  v.  Rut- 
land R.  Co.  (Vt.)  724. 


'{  209.  A  servant  AeM' to  assume  i^ak  of  sim- 
ple appliances.— Golden  v.  Ellis  (Me.)  640. 

S  217.  A  servant  assumes  the  risk-  of  injury 
which  the  use  of  a  -more  dangerous  method  of 
work  entails.— Perkins  t,  Oublid  Paper  Oo. 
.(Me.)  47&  . 

I  217.  Servant  held  to  assnme  the  risk  by 
continuing  in  his  employment  with  knowledge  of 
unsuitable  appliances.— Golden  v.  Ellis  (Me.) 
G49.   .  . 

S  '217.  Though  a  hammer  is  made  of  suitable 
material  and  properly  t^upered,  yet  it  is  a 
matter  of  common  knowledge  that,  when  it  is 
used  with  great  force  upon  other  steel  imple- 
ments, scales  of  «ted  are  liable  to  break  off  and 
fly.-Golden  v.  Ellis  (Me.)  649. 

i  217.  Employ^  held  to  have  assumed  risk  of 
injury  from  use  of  overbardened  hammer- — Gold- 
en V.  Eilis  (Me.)  649. 

S  217.  A  brakeman  kdd  to  bave  assumed  the 
risk  in  the  absence  of  certain  appliances  on  an 
engine.— Wilson  v.  New  York  Cent,  ft  H.  R.  B. 
Co.  (Pa.)  183. 

§  210.  Employ^  assumes  the  risk  of  all  ob- 
vious and  apparent  dangers,  ^nd  of  all  others 
which  he  knows  and  should  appreciate.— Young 
V.  Randall  (Me.)  647. 

{  219.  Where  a  mangier  was  not  defective, 
and  plaintiff  liad  worked  with  manglerg  of  sim- 
ilar cliaracter,  held  that  the  danger  of  having 
her  band  drawn  under  the  rod  if  she  put  it  on 
the  revolving  drum  was  an  obvious  one,  the  risk 
of  which  plaintiff  assumed. — Wallace  t.  Haines 
(N.-  J.  Sup.)  44. 

(O)  CONTRIBUTORY  NEGLIGENCE  OF 

SERVANT. 

§  230.  Employe  injured  by  slipping  on  floor 
back  of  a  machme  held  not  guilty  of  contribu- 
tory neglieence.— Kelland  v.  Jos.  W.  Noone's 
Sons  Co.  Oi.  H.)  947. 

8  233.  An  employ* ,  attempting  to  pass  be- 
neath a  rapidly  moving  belt  at  a  point  he  was 
liable  to  be  struck  Aeld  guilty  of  contributory 
negligence.— Perkins  v.  Oxford  Paper  Co.  (Me.) 
476. 

{  233.  A  master  furnishing  his  servants  with 
a  proper  scheme  of  conHtmction,  proper  ma- 
termls,  and  proper  appliances  held  not  liable 
for  an  accident  due  to  improper  woikmanship 
and  a  misuse  of  the  appliances.— Wyckoffi  v. 
Birch  (N.  J.)  243. 

{  238.  It  is  negligence  for  a  servant  to  select 
the  more  dangerous  method  of  dlscbarcing  bit 
duty.— Perkins  v.  Oxford  Paper  Co.  (Me.) '476. 

I  240.  Eridei^ce  iu  an  action  for  injuries  to 
an  employfi  held  to  show  him  guilty  of  contribu- 
tory negligence. — Schlemmer  v.  Buffalo,  R.  & 
P.  Ry.  Co.  (Pa.)  1053. 

i  244..  A  servant  injured  in  the  operation  .of 
a  drop  press,  held  to  have  been  guilty  of  such 
contribntory  negligence  as  to  preclude  a  recov- 
ery.—Morelli  V.  Noera  Mfg.  Co.  (Conn.)  353. 

(H)  ACTIONS. 

Admissibility  of  book  entries  to  show  condition 
.  of  cars  01  street  railway  company,  see  Evi- 
dence, §  352. 

Amendmeut  of  pleading,  see  Pleading,  |  248. 

Sufficiency  of  complaint  to  sustain  default  Judg- 
ment, see  Judgment,  |  101. 

-  {  260.  In  a  servant's  action  for  Injuries 
while  operating  a  machine,  the  complaint  held 
not  insaffident  for  failing  to  aver  that  plaintiff 
did  not  .have  equal  means  of  knowledge  with  de- 
fendant of  the  allied  unsafe  conditions.— Sim- 
eoli  V.  Derby  Rubber  Go.  (Conn.)  546. 

S  261.  In  a  servant's  action  for  Injuries,  a 
separate  averment  that  plaintiETs  negligence  did 
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DOt  contribute  to  the  injary  or  that  he  was  in 
the  exercise  of  due  care  held  imnecessary. — 
Simeoli  t.  Derby  Rabber  Co.  (Coon.)  546. 

{  264.  In  a  serraot's  action  for  iojaries,  no 
variance  held  to  exiat  between  the  allegatioQS 
in  the  complaint  and  the  proof.— Simeoli  t. 
Derby  Bobber  Co.  (Conn.)  546. 

t  265.  To  hold  one  liable,  ai  master,  the  re- 
lation of  master  and  servant  must  be  shown 
to  hare  existed.— Nlcholaa  t.  Oram  (N.  J.  Sttp.) 

I  270.  Conrt  held  to  have  acted  within  Its 
diticretion  in  refusing  to  strike  testimony  ad- 
mitted subject  to  exception  as  to  the  condi- 
tion of  an  enfpue  causing  an  accident,  in  the 
month  preceding  the  accident— Maryland,  D. 
&  V.  Ry.  Co.  T.  Brown  (Md.)  1005. 

S  270.  In  an  action  by  a  locomotive  engjoeer 
against  a  railroad  company  for  injuries  caused 
by  a  collidon  of  his  engine  with  a  wild  engine 
which  escaped  while  left  standing  on  a  side 
track  with  steam  up,  evidence  of  the  custom  at 
that  place  as  to  caring  for  engines  when 
broo^t  In,  and  not  in  actoal  sernce,  AeM  in- 
admissible.—Maryland,  D.  &  V.  By.  Co.  T. 
Brown  (Md.)  1005. 

S  270.  In  a  servant's  action  for  injuries,  evi- 
dence kOd  admissible  to  show  that  a  bent 
avrltch  point  was  takm  from  one  of  the  switch- 
es several  dan  after  the  accident.— Place  t. 
Grand  Trunk       Go.  in  Canada  (Vt)  836. 

9  270l  In  a  servant's  injniT  action  against 
&  railroad,  the  admission  of  evidence  that  a 
tient  switch  point  was  taken  out  several  days 
after  the  injury  held  not  to  violate  the  rule  that 
repairs  made  after  the  accident  cannot  be  shown 
to  prove  negligence.- Place  v.  Grand  Trunk  Ry. 
Co.  in  Canada  (Tt)  836. 

I  270.  In  a  servant's  action  for  injuries  sus- 
tained by  an  engine  running  in  on  the  wrong 
switch,  evidence  that  the  switch  was  not  locked, 
and  that  sudi  switches  were  usually  locked, 
KM  admissible.— Place  t.  Grand  Trunk  By.  Co. 
in  Canada  (Vt.)  S86. 

S  276.  That  a  belt  broke  at  a  particular 
point  held  BDfllcIent  evidence  that  that  point 
was  the  weakest  place  in  it— Labreoque  v.  Hill 
Mfg.  Co.  (Me.)  1023. 

i  278.  Evidence  in  an  action  for  Injuries  to 
an  operative  in  a  cotton  mill  examined,  and  a 
.verdict  against  the  employer  held  not  so  un- 
mistakably wrong  that  the  conrt  would  be  war- 
ranted in  setting  it  aside.— I^abrecque  t.  Hill 
Mfg.  Co.  (Me.)  1023. 

I  278.  Evidence  in  a  servant's  action  for  per- 
sonal injuries  that  after  an  accident  an  exami- 
nation of  a  brake  on  a  car  showed  that  the 
catch  on  the  brake  would  not  work  held  not 
of  'itself  sufficient  to  show  that  defendant  did 
not  furnish  a  reasonably  safe  brake.— Parmaleau 
T.  International  Paper  Co.  (N.  H.)  SX 

J 278.  In  an  employe's  action  for  injuries, 
dence  held  to  justify  a  finding  that  defend- 
ant was  negiigenc  in  failing  to  warn  and  in- 
struct plainUC— DriscoU  v.  Rolfe  (N.  H.)  879. 

I  278.  In  an  action  for  the  death  of  an  em- 
pIoy£,  certain  evidence  held  to  show  that  the 
employer  did  not  warn  an  employ^  of  the  dan- 

er  of  the  employment — Lone  v.  Manchester 
Ills  (N.  H.)  62&. 

I  278.  In  an  action  for  tbe  death  of  an  em- 
pIoy£,  evidence  held  to  warrant  a  findfng  that 
the  employer  was  negligent  in  failing  to  fur- 
nish a  safe  place  in  which  to  work.— Lane  T. 
Manchester  Mills  (N.  H.)  629. 

{  278.  In  an  action  for  Injury  to  a  motor- 
man  held,  that  there  was  no  proof  from  which 
an  inference  might  properly  be  drawn  that  the 
brake  or  controller  of  the  car  was  defective. — 
Brady  v.  North  Jersey  St  Ry.  Co.  (N.  J.)  288. 


I  280:  In  an  action  by  an  employ^  evidence 
held  to  show  assumption  of  risk  by  plaintiff.— 
Young  V.  Randall  (Me.)  647. 

i  280.  In  an  action  for  the  death  of  an  em- 
'6  in  a  mill,  evidence  held  to  warrant  ■ 

 ling  that  he  did  not  aiH>redate  the  danger, 

and  therefore  did  not  assume  the  risk. — Lane 
V.  Manchester  Mills  (N.  H.)  629. 

I  280.  In  an  actlMi  for  the  death  of  an  em- 
ployfl  in  a  mill,  a  certain  fact  held  scmw  evi- 
dence on  the  Issue  whether  he  intelligmtly  as- 
sumed the  risk.- Lane  v.  Manchester  MiUa  (N. 
H.)  629. 

i  281.   In  an  action  for  Injuries  to  an  em- 

S)oj-4,  a  verdict  for  defendant  held  properly 
irected.— Mohn  v.  Pennsylvania  Steel  Co.  (Pa.) 
16. 

I  285.   In  a  servant's  action  for  injuries,  the 

Jiuestion  as  to  what  cansed  an  engine  to  mn 
n  OQ  a  switch  trade  held  for  the  jury. — Place 
V.  Grand  Trunk  Ry.  Co.  in  Canada  (Vt)  S3& 

I  286.  In  an  action  by  a  locomotive  engineer 
afninst  a  railroad  company  for  injuries  firom  s 
collision  with  an  escaped  engine,  whetlier  the 
company  had  exercised  dne  care  to  prermt  the 
escape  of  the  engine  keU  to  be  a  question  for 
the  jury.— Maxyland,  D.  ft  V.  I^.  Co.  t.  Bnnra 
(Md.)  1005. 

S  286.  In  an  action  to  recover  for  injuries 
while  in  defendant's  employment  by  bung  stnick 
by  a  falling  plank,  held,  that  a  compul«ory  non- 
suit was  proii«rly  entered^WUstm  ▼.  Biowi 

(Pa.)  540. 

fi  286.  In  an  action  for  injuries  to  a  aerrant, 
evidence  held  not  to  show  that  defendant  was 
free  from  negligence  as  a  matter  of  law. — Perricr 
V.  Dunn  Worsted  Mills  (R.  I.)  780. 

I  286.  A  motion  for  a  directed  verdict  fn  a 
ddtth  action  held  properly  overruled. — ^Dnris* 
Adm'x  T.  Rutland  B.  Oo.  (Vt)  724. 

t  287.  In  a  servant's  action  for  Injories. 
whether  defendant's  engineer  was  incompetent 
to  its  knowledge  held  for  the  jury. — Place  r. 
Grand  Trunk  Ry.  Co.  in  Canada  (Vt)  836. 

{  288.  In  an  action  for  injuries  to  a  serv>- 
ant,  plaintiff  Aeld  not  to  have  assumed  the  risk 
as  a  matter  of  law^Perrier  t.  Dunn  W<«sted 

Mills  (R,  I.)  796. 

§  288.  In  an  action  to  recover  for  the  death 
of  a  motorman,  a  nonsuit  held  properly  entered 
on  evidence  showing  contributory  nefUs»ce.— 
Mnnns  T.  PittsburgBys.  Go.  (Pa.)  540. 

8  280.  In  on  action  for  injuries  to  a  servant 
plaintiff  held  not  negligent  as  a  matter  of  law. 
— Perrier  v.  Dunn  Worsted  Mills  (R.  I.)  196. 

f  289.  In  a  servant's  action  for  injories  sus- 
tained while  plaintiff  waa  passing  between  cars 
whether  plaintiff  waa  n^ioent  heU  m.  jury 
question.— Place  v.  Gxand  Trunk  By.  Co.  in 
Canada  (Vt)  836. 

i  291.  Instructions  In  an  action  to  recover 
for  the  death  of  a  motorman  held  sufficient— 
Hegman  v.  Jersey  City,  H.  A  P.  St  By.  Co.  (N. 
J.  Sup.)  1123. 

8  293.  A  pray^  fully  covered  by  a  efaaigt 
ven  is  properly  refused. — Maryland,  D.  ft  V. 
.  Co.  v.  Browu  (Md.)  1005. 

8  283.  A  charge  in  a  death  action  held  er- 
roneous  aa  going  oeyond  the  testimony. — ^Davis* 
Adm'x  v.  Rutland  R.  Co.  (Vt)  724. 

{  295.  In  an  action  by  a  railway  employ* 
for  injuries  caused  by  a  collision  with  a  defec- 
tive engine,  a  prayer  on  the  effect  of  his  knowl- 
edge of  the  defect  on  his  right  of  recovery  heU 
properly  refused.— Maryland,  D.  ft  V.  Ky.  Ca 
V.  Brown  (Md.)  1005. 

8  296.  In  a  servant's  action  for  Injuries,  an 
instruction  as  to  knowledge  imputable  to  ptain- 
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tiff  \eli  erroneouB.— Place  T,  Grand  Tmnk  Br. 
Co.  in  Canada  <Vt.)  836. 

nr.  UABiurn  tob  otjioues  to 

(A)  AOT8  OB  OMISSIONS  OF  SBRVANT. 

I  801.  Defendant  held  liable  for  the  manage- 
ment <^  hie  motor  car  by  a  chaoffenr,  notwith* 
Btanding  he  was  in  the  employ  and  pay  of  an- 
other i)eraon.— Irwin  v.  Jndge  (Conn.)  072. 

I  301.  On  the  issae  whether  the  superintend* 
ent  of  an  electric  railway  company  had  anthor- 
ity  to  direct  an  employ^  of  the  railway  company 
and  of  a  power  company  to  take  charge  of  their 
high  tension  wires  strung  across  a  street,  evi- 
dence held  not  to  show  such  authority.— <!iongh 
T.  Bockingham  Goonty  Ught  &  Power  Co.  (N. 

{  801.  Defendant^!  daughter  Jkeld  not  his 
■errant  In  driving  his  antomobile,  ao  as  to  ren- 
der him  liable  to  a  person  injured.— Doran  t 
Thomseu  (N.  J.)  296. 

I  801.  A  father  held  not  liable  for  Injury  to 
a  person  by  his  daughter  while  drlVine  his  au- 
tomobile -on  the  theory  that  the  daughter  was 
thereby  conatitntod  hia  nrrant— Doran  Tfaoo- 
•en  (N.  JO  296. 

I  302.  A'  laundry  company  held  not  liable 
for  an  alleged  assault  committed  by  a  driver  on 
a  customer  during  an  altercation  in  an  attempt 
not  within  the  scope  of  his  authority  to  col- 
lect for  certain  wok  done.— Stelnman  Balti- 
more  Antiseptic  Steam  Laundry  Co.  (Md.)  SIT. 

{  802.  A  master  held  not  liable  for  injuries 
caused  by  bis  aerrant  while  acting  oatslde  the 
scope  of  his  employmOit.— Danforth  t.  Fisher 

(N.  H.)  535. 

S  302.  The  owner  of  an  automobile  is  not 
liable  for  injuries  resulting  from  its  use  merely 
because  he  is  the  owner.— Danforth  v.  Fisher 
(N.  H.)  535. 

I  802.  Knowledge  that  a  chautTenr  la  reck- 
less ^Id  insufficient  to  make  the  owner  of  the 
automobile  liable  for  injuries  at  a  time  when 
the  automolule  was  being  nsed  ctmtrary  to  hia 
directions.— Danforth  v.  Fisher  (N.  H.)  S8B. 

I  302.  To  render  a  master  liable  tor  the  neg- 
ligent act  of  the  servant,  it  must  be  within  the 
scope  of  his  employment— Doran  v.  Thomseu 
(N.  J.)  296. 

I  802.  To  render  the  master  liable  for  the 
negligent  act  of  the  servant,  it  is  not  enough 
that  the  injuries  wonld  not  have  been  committed 
without  the  facilities  afforded  by  the  servant's 
relation  to  bis  master.— Doran  t.  Thonuen  (N. 
J.)  296. 

f  308.  Where  defendant  laundry  driver  com- 
znitted  an  allied  assault  on  plaintiff  in  retaking 
certain  blankets  which  he  had  delivered  without 
obtaining  the  diarges,  a  letter  written  by  de- 
fendant's attorneys  to  plaintifTQ  husband  held 
not  a  ratification  of  the  assault.-^Steinman  v. 
^^timore  Antiseptic  Steam  Laundry  Co.  (Md.) 

(B)  WOBK  OF  INDEPENDENT  CON- 
TEACTOB. 

I  810.  In  action  asainst  a  railroad  company 
for  damages  to  defendant's  dam  from  construc- 
tion of  bridges,  defense  that  the  work  had  been 
done  an  independent  contractor  held  not 
malntamable  where  the  railroad  had  accepted 
the  work.— Sipe  v,  Pennsylvania  B.  Oa  (Pa.) 

(O  ACTIONS. 

Instructions  ^vlng  undue  prominence  to  pai^ 
ticular  matters  in  action  for  injury,  see  Trial, 
I  244.  ^ 

S  829.  The  complaint  in  an  action  against 
m.  master  for  injuries  resulting  from  the  wrong- 


ful act  of  his  servant -Md  to  sufficiently  show 
that  the  servant  was  acting  within  the  scope 
of  hla  aD|)loyment.— Ploof  t.  Putnam  <Tt.) 
188. 

T.  INTEBFEBENGIl  WITH  THE  BB> 
liATIGlf  BT  THIRD  FEBSOirS. 

(A)  CIVIL  UABILITT. 

liablli^  of  trade  union  for  procuring  discharge 
of  employ^,  see  Trade  Unions,  |  4. 

MASTERS  OF  VESSELS. 

See  Shipping,  I  62. 

MATERIALITY. 

Of  alteration  of  written  Instrument,  aee  AltoM- 

tion  of  Instmments, 
Of  evidence  In  dvu  actims,  see  Dvldenc^  I 

143.        .       ,  ■ 

MAXIMS. 

Of  equity,  see  Equity,  |  85. 

MEASURE  OF  DAMAGES. 

See  Damages,  I  111. 

MECHANICS'  LIENS. 

I.  HATCmE,  OROUNDS,  AND  S1TB« 
J^OT-MATTEB  IN  OENERAI.. 

j  0.  A  mechanic's  Uen  law,  being  in  deroga- 
tion of  the  common  law,  should  receive  a  stnct, 
rather  than  a  liberal,  ooaistruction^NatioiLU 
Fire  Proofing  Co.  v^  Town  ot  Buntlogton 
(Conn.)  911. 

I  13.  Gen.  St.  1902.  M  4135-4138,  relating 
to  medianics'  liens,  do  not  authorise  such  lien 
on  a  public  school  building. — National  Fire 
proofing  Co.  T.  Town  of  Huntii^ton  (Conn^ 

n,  BIOHT  TO  UEN. 

(E)  SUBCONTBAOrOBS  AND  CONTBACT- 
OBS*  WOBEMEN  AND  HATEBIALMEN. 

8  97.  An  original  contractor  not  being  en- 
titled, under  Oen.  St  1902,  H  4135-4137,  to  a 
mechanic's  lien  on  a  public  school  building,  a 
subcontractor  is  not  entitled  to  such  lien.- 
National  Fire  Proofing  Co.  v.  Town  of  Hunting- 
ton (Conn.)  911. 

I  115.  Under  Gen.  St  1902,  81  4137,  4138, 
amending  Gen.  St.  1887,  8&  3020,  8021,  held, 
that  payments  made  to  a  contractor  in  advance 
of  the  time  specified  in  the  contract  without 
notice  of  intenticm  being  given  to  snch  contrac- 
tors famishing  materials  with  knowledge  '  of 
the  owner  could  not  be  allowed  the  owner  thoiq^ 
made  before  notice  of  lien  was  filed.— A.  W.  Bur- 
ritt  Co.  v.  Negry  (CMin.)  570. 

MEDICAL  TREATMENT. 

Prosecution  of  parents  for  manslaughter  In 
failing  to  nrovfde  child  with  medical  attend- 
ance, see  Homicide,  i  280. 

MEETINGS. 

School  district  meetings^  see  Schools  and 
School  Districts.  |  68. 

MEMORANDA. 

Bequixed  by  statute  ot  frands.  see  Frauds, 
Statute  oiim. 

MERGER. 

Of  mortgage,  see  Mortgages,  8  296. 
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MILITARY  TAXES. 

8«e  Taxation.  H  106,  S72,  97S,  602. 

MILITIA; 

I  17.  That  an  amusemeot  conducted  In  an 
armoTy  building  was  of  auch  a  nature  that  the 
memben  of  the  milltta  could  not  participate 
therein  except  as  spectators  held  not  to  snow 
an  improper  ase  of  the  bOi^in^  jubtif^ing  inter- 
ference by  preliminary  injunction. — McCarter  t. 
Dunsan.O^.  J.  Ch.)  537. 

I  17.  The  nse  of  an  armorr  building  for 
amusements  held  lawful,  where  tmy  are  reaaon- 
ably  necessary  for  the  mllttla«— McCarter  t. 
Dnngau  0^.  J.  Cb.)  S37. 

MILK. 

Rcsulations  as  to  sale  of  condensed  or  pnserr- 
ea  milk,  see  Food,  S  & 

MINES  AND  MINERALS. 

U.  yHTLEt  CONVETAHOES,  AKD 
CONTBAOTS. 

Right  of  railroad  compauT 'ccMidemninx  surface 
to  BO  much  of  the  underlying  minerals  as  may 
be  necessary  to  support  the  sam^  see  Ehnf- 
nent  Domain,  S  318. 

(B)  CONVBTANCBS,'IW  GENERAU 

Right  of  grantee  of  coal  to  compensation  from 
railroad  company  for.  any  part  of  the  coal 
necessary  to  support  the  surface  when  taken 
for  ri^t  of  way,  set  Ejninent  Domain,  { 

153. 

I  55.  Reservation  in  deed  held  to  reserve  tiie 
rlfthts  which  grantors  had  in  an  oil  and  gas 
lease  until  its  expiration,  and  the  right  to  extend 
the  same  for  a  period  of  10  years.— Collins  t. 

South  Penn  Oil  Co.  (Pa.)  319. 

(O  LEASES,  LICENSES,  AND  CONTRACTS. 

I  70.  Mining  lease  construed,  and  lessee 
held  chargeable  with  interest  on  deferred  pay- 
ments of  rent.— WoodmS  v.  Gunton  (Pa.)  849. 

{  70.  In  an  action  on  a  mining  lease  to  re- 
cover  a  share  of  the  profit  of  the  culm  sold  by 
the  lessee,  the  amount  of  the  profit  held  a  ques- 
tion for  the  jury.— Woodruff  v.  Gunton  (Pa.) 

i  70.  Coal  mining  lease  construed,  and  held 
tliat  the  lesKoe  could  not  recoup  himself  for 
deficiency  in  the  minimum  royalty,  which  be  has 
to  make  good  in  one  year,  by  mining  the  de- 
ficiency in  a  subsequent  year  without  paying 
therefor.— Woodruff  v.  Gunton  (Pa.)  851. 

I  79.  Oil  lease  providing  for  payment  by 
check  or  draft  cannot  be  forfeited  because 
check  sent  was  "payable  only  through"  a 
named  clearing  house.— Philadelphia  Co.  v.  Ren- 
ner  (Pa.)  105U. 

f  83.  Contract  relative  to  oil  and  gas  lease 
construed. — CoUina  t.  South  Penn  Oil  Co.  (Pa.) 
319. 

m.  OPEBATIOK  OF  mXES.  QUAB- 
UXS,  AMD  WEUd. 

(Q  RIGHTS  AKD  LIABILITIES  INCIDENT 
TO  WORKING. 

S  122.  Deed  to  underlying  coal  construed, 
and  AeW,  that  right  to  surface  support  was  re- 
served.— Dignan  v.  Altoofltl  Coal  &  Coke  Co. 
(Pa.)  S45. 

S  122.  Deed  of  mining  coal  underlying  certain 
land  construed,  and  held  not  to  dpi>riva  grantor 
of  right  to  support  of  surface.— Dignan  t.  A1- 
toona  Coal  &  Coke  Co.  (Pa.)  845. 


122.  Grantor  of  coal  lands  held  entitled  to 
have  his  surface  reasonably  supported  by  tbe 
coal  granted.— Dignan  t.  AltotHia  Coal  A  Cf^ 
Co.  ^a.)  846. 

MINOR  PRIVILEGES. 

As  to  nse  of  aUeya,  see  Mnnidpal  CotpotatiMiit 
I  687. 


MINORS. 


See  Infants. 


MISREPRESENTATION. 

Bee  Fraud. 

By  insured,  aee  Insnnnoe,  i  282. 

MISTAKE 

Affecting  right  to  specific  performance,  nee  Spe- 
cific Performance,  }  52. 

Ground  for  new  trial,  see  New  Trial.  {{  96;  97. 

Warranting  admission  oi  parol  evidence  of 
omlanion  in  deed,  aee  SMdoio^  |  433. 

MONEY  RECEIVED. 

Recovery  of  money  loaned  to  city  and  used  by 
it  where  note  given  therefor  is  invalid,  see 
Municipal  OotporatiwiiL  S 

Recovery  of  price  paid  for  goods,  aee  Salea,  | 

397. 

Recovery  of  price  paid  for  land,  nee  Tendor  and 

Purchaser,  8  337. 
Recovery  of  tax  paid,  see  Taxation,  $  531. 

{  6.  Defendants  agreed  to  incorporate,  on 
the  strength  of  which  plaintiff  contributed  $1, 
600  to  defendants.  The  corporation  was  never 
formed.  -  Beld,  that  the  consideration  having 
failed,  defendants  were  liable  as  joint  contract- 
ors in  assumpsit— Sherwin  v.  Sternberg  iS,  J. 
Sup.)  117. 

f  18.  In  an  action  for  proceeds  received  by 
defendant  on  a  sale  of  his  and  plaintiff's  prop- 
erty, evidence  of  the  value  of  defendant's  prop- 
erty Included  in  the  sale  held  materiaL— Howe 
V.  Howard  (Vt)  885. 

MONUMENTS. 

Description  of  boundaries,  see  Boundaries,  |  & 

MOOT  QUESTIONS. 

Certification  ot  for  purposaa  of  review,  aee 
Anpeid  and  Error,  |  809: 

.  MORTGAGES. 

Attachment  of  mortgaged  property,  see  At- 
tachment, {  54. 

Conclusiveness  of  foreclosure  of  judgment  lien 
against  mortgagee,  see  Judgment,  S  660. 

Lien  of  judgment  on  interest  of  mortgagee,  see 
Judgment,  {  777. 

Of  persona]  property,  see  Chattel  Mortgum. 

Right  of  mortgagee  purdiasing  at  tax  sue  as 
against  purcnaser  at  mortiage  forcclosnre 
aale  seeking  to  have  tax  Uen  vacated,  nee 
Taxation,  f  689. 

Right  of  mortgagee  to  purchaae  at  tax  sale, 
see  Taxation,  |  674. 

Right  of  mortgagee  to  redeem  from  tax  sale, 
see  Taxation,  i  (>97. 

Right  of  mortgagee  to  surplus  proceeds  of  tax 
sale,  see  Taxation,  S  683. 

Right  of  subrogation  to  tax  lien  by  mor^agee 
purchasing  at  tax  sale,  see  Taxation,  f  Stl. 

Specific  penormaoce  of  contract  to  give  mort- 
gage, see  Specific  Performance,  S  44. 
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I.  BEQtnSTTES  AND  TAUDITT. 

(A)  NATURE  AND  ESSENTIALS  OF  CON- 

VEYANCES AS  SECURITY. 

S  1.  A  note  given  to  evidence  an  indebtedness 
and  a  mortgage  to  secure  it  are  personal  proper- 
ty in  the  handK  of  the  transferee  of  the  note 
and  mortgage.— Pettus  v.  Oault  (Conn.)  509. 

m.  OOKBTBITOTION  AMD  OPERAo 
TIOK. 

(B)  PABTIBS  AND  DEBTS  OR  IiIABZLI- 

TIES  SECURED. 

Intexeit  upon  intevest  notes,  lee  Intereat,  |  17. 

I  121.  An  oral  agreemtnt  that  tlie  mortgage 
8honld.be  conthmea  to  secure  further  loans, 
made  some  days  after  the  loana  were  obtained, 
held  without  consideration.— Hayhnrst  v.  Morin 

(Me.)  707. 

f  121.  An  oral  agreement  by  mortgagor  that 
tbe  mortgage  shall  be  continued  as  security  for 
a  new  loan  cannot  be  set  np  against  a  subse- 
quent mortgagee  or  attachinc  creditor.— Hay- 
hurst  V.  MorIn  (Me.)  707. 

S  121.  Where  mortgagor  orally  agrees  that 
the  mortgage  shall  be  continned  as  security  for 
a  new  loan,  equity  will  not,  on  a  bill  to  re- 
deem, relieve  bim  from  such  oral  agreement. — 
Hayhnrst  t.  Morin  (Me.)  707. 

i  121.  In  an  action  at  law  to  foreclose  a  real 
estate  mortgage,  an  oral  agreement  cannot  be 
enforced  to  attach  a  new  debt  to  the  original 
one.— Hayhurst  v.  Morin  (Me.)  707. 

(O  PROPERTY  MORTGAGED.   AND  ES- 
TATES or  PARTIES  THEREIN. 

1  144.  Neither  the  mortgagor  nor  mortgagee 
may  acquire  title  at  tax  sale.— Farmer  v.  Ward 
(N.  J.  Ch.)  401. 

IV.  BIGHTS  AND  IJABILITIZiS  OF 
PASTIES. 

Liability  of  mortgagee  for  interest  on  failure 
to  collect  pledged  security,  see  Pledges,  {  80. 

S  200.  Where  a  mortgagee  has  been  obliged  to 
pay  other  liens  to  redeem  from  a  tax  sale,  be 
acquires  a  lien  under  the  Martin  Act  (3  Geo. 
St.  1805,  p.  3370)  for  the  whole  amount,  wbich 
he  may  enforce  in  a  suit  to  foreclose  bis  mort- 
gage, or  in  a  separate  suit. — Farmer  v.  Waid 
(N.  J.  Ch.)  401. 

f  200.  A  mortgagee  acquiring  a  tax  Hen  on 
the  property  held  entitled  to  foreclose  her  mort- 
gage while  Btitl  retaining  such  lien.— Farmer  t. 
Ward  (N.  J.  Ch.)  401. 

S  200.  A  mortgagee  may  pay  taxes  before 
sale,  and  acquire  a  lien  having  the  same  priori- 
ty as  tbe  tax  UoL— Farmer  t.  Ward  (N.  J.  Ob.) 
401. 

i  201.  A  mortgagee  owes  no  duty  to  the 
mortgagor  to  secure  an  insurance  company's 
consent  to  a  foreclosiire  In  order  not  to  avoid 
the  policy.— Findlay  t.  Longe  (Vt)  829. 

V.  assiohment  of  mortoaog  ob 

DEBT. 

Assignment  by  married  woman,  ratificati<nj  aft- 
er death  of  hnsband,  see  Husband  and  Wife, 
f  199l 

I  230.  A  mortgage  secarinf  a  debt  la  only 
an  incident  to  the  debt  from  which  It  cannot  be 
detached,  and  the  holder  of  tbe  mortgage  most 
hold  it  for  the  benefit  of  the  holder  of  the  debL 
— Pettus  T.  Gault  (Conn.)  009. 

VI.  TBAHSFEB  OF  PBOPEBTY  MOBT- 

OAGED  OB  OF  EQUITY  OF 
BEDEBEFTIOlf, 

Uability  of  grantee's  executor  on  assumption 
of  mor^cage  debt;  see  Exeentozs  and  Admin- 
istrators, i  133. 


S  274.  While  the  purchaser  of  the  equity  of 
redemption  could  rely  upon  the  mortgage  as  a 
general  description  end  limitation  Of  the  Hen, 
he  could  not  rely  upon  the  mortgagor's  state- 
ments, made  without  the  mortgagee's  assent,  as 
to  tbe  amount  due,  or  assume  that  the  ctmdi- 
tloos  of  tbe  mortgage  had  been  performed. — 
Greist  v.  Gowdy  (Conn.)  555. 

S  274.  Where  the  purchaser  of  mortgaged 
property  at  a  sale  was  allowed  to  show  on  Core- 
dosure  the  amount  due  on  tbe  mortgage  debt 
at  that  time,  he  cannot  complain  that  oe  was 
not  allowed  to  contest  the  amount  due. — Greist 
T.  Gowdy  (Conn.)  555. 

I  280.  Though  a  subsequent  purchaser  as- 
sumes a  mortgage  debt  absolutely  in  the  deed 
of  conveyance,  the  mortgagee  cannot  enforce 
the  contract,  where  there  was  a  different  col- 
lateral contract  between  the  purchaser  and  the 
mortgagor.— -Klemmer  v.  Kerns  (N.  J.)  332. 

S  283.  A  grantee  held  to  agree  to  pay  the 
mortgage  incumbrance  on  the  land  as  a  part  of 
the  price,  and  to  become  primarily  liable  there- 
for as  against  tbe  grantor.— Perry  v.  Ward 
(Vt.)  721. 

8  284.  The  act  of  a  mortgagee  taking  ik»- 
session  on  a  decree  of  foreclosure  becoming 
absolute  held  to  operate  as  a  purchase  of  the 
land  in  satisfaction  of  the  debt,  and  a  grantee 
who  bad  assumed  the  mortgage  was  iMble  to 
the  grantor  only  for  the  sum  expended  in  an 
action  brotwfat  against  him  by  the  mortgagee. 
—Perry  t.  Ward  (Vt)  721. 

S  295.  Mortgage  held  not  necessarily  merged 
by  acquisition  of  equity  of  redemption  by  mort- 
gagee, but  whether  it  is  or  not  depends  on  mort- 
— >'8  intent.— FelgDer's  Adm'ra  t.  SllDslnff 


fS§!) 


978;  Slinflufl  v.  Feigner's  Adm'rs.  fd. 

{  295.  Where,  prior  to  a  deed  by  mortgagoxa 
to  mortgagee,  the  mortgage  bad  hem  assigned 
to  a  third  person,  there  was  no  extinguishment 
of  tbe  mortgage  by  merger. — Feigners  Adm'rs 
T.  Slinglnff  (Md.)  978;  SUnglutf  v.  Feigner's 
Adm'rsi  Id. 

Vn.  PA-mSMT    OB  PEBFOBMANGB 
OF  OONDinOB,  HKTiBASB, 
AHD  SATISFACTION. 

Review  of  conclusion  of  fact  as  to  payment,  see 
Appeal  and  Error,  S  1008. 

{  805.  No  change  in  tbe  form  of  tbe  indebted- 
ness will  discbarge  the  mortgage.— Gielst  v. 
Gowdy  (Conn.)  555. 

S  905..  A  mere  change  in  the  form  of  the  in- 
debtedness held  insafflcieot  to  entitle  the  mort- 
gagor to  a  discharge.— Hayhurst  r.  Morin 
(Me.)  707. 

{  306.  No  change  in  the  mode  or  time  of 
payment  will  discharge  the  mortgage ;  and 
hence  if  an  Indorser,  secured  by  mortgage,  is 
compelled  to  pay  a  note,  and  to  that  end  In- 
dorses a  renewal  note  for  the  same  debt  or  a 
part  thereof,  which  he  is  compelled  to  pay,  he  Is 

Srotected  by  the  mortage  securing  his  first  in- 
0TBement.---Grel8t  v.  Gowdy  (Conn.)  555. 

S  306.  An  arrangement  between  the  mort- 
gagor and  others,  whereby  money  was  tem- 
porarily advanced  to  take  up  a  note  then  due, 
secured  by  mortgage  to  protect  the  indorser  dur- 
ing his  abseace,  he  afterwards  indorsing  a  re- 
newal note  for  a  part  of  the  debt,  held  not  a 
payment  f>f  the  original  debt,  so  that  his  in- 
dorsement of  the  renewal  note  was  secured  by 
the  mortgage.— Greist  t.  Gowdy  (Conn.)  556. 

f  316.  After  an  actual  extingnisbment  of 
the  debt  secured  by  mortgage,  the  mortgage 
cannot  be  revived  by  an  oral  agreement  to 
keep  it  In  force  to  secure  a  new  debt— Hay- 
hurst T.  Morin  (Me.)  707. 
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71  ATLANnO  BEPOBTB& 


rK.  roBgcLownm  bt  Brraown  ov 
pown  or  flALB. 

I  867.  B^rldeoce  tn  proceedfnga  to  prevent 
the  ratificatloD  of  a  toreclosure  sale  of  morCeas- 
ed  property  held  not  to  ahow  that  the  land  tail- 
ed to  Sriiw  It*  true  value  becaose  of  an  allexed 
cloud  oa  Qie  titlfc—Davii  BlacUaton  (Hd.) 
80. 

I  SOT.  It  cannot  be  insisted  that  It  was  the 
duty  of  the  mortgagee,  before  selling  the  prop- 
erty, to  dear  the  title  of  an  alleged  cloud,  where 
no  harm  is  shown  as  resulting  from  his  failure 
to  do  so.— DaTis  T.  Bladtiston  (Md.)  89. 

I  367.  The  only  person  who  can  complain  of 
a  defect  of  title  to  property  vAd  nnder  mort- 
gage foreclosure  is  tbe  purdiaser^^DaTia  v. 

Blackiston  (Md.)  89. 

I  870.  The  mortgagor  held  entitled  to  except 
to  the  ratification  of  tbe  resale  of  proper^  sold 
under  a  power  of  sale  In  tht  mOTtgage.— Werner 
T.  Oark  (Md.)  806. 

I  372.  Under  Code  Pub.  Q«n.  Laws  1904.  art. 
66,  i  11,  e  sale  nnder  power  in  mortgage  held 
to  pass  title,  though  at  the  time  of  foreclosure 
mortgagor  may  have  been  without  title. — Felg- 
ner'a  Adm'rs  v.  Slingluft  (Md.)  978;  SUngltdf 
T.  Feigner's  Adm'iB,  Id. 

{  876.  Upon  an  acconotlnBr  nnder  an  agrees 
ment  by  mortgagors  to  deed  the  premises  to 
mortgagee,  but  that  one  of  the  mortgagors 
dionld  nare  the  surplua,  if  any,  over  the  mort- 
zavbB't  claim,  fceM,  that  a  certain  chane  should 
be  allowed.— FeLBneT*!  Adm'rs  v.  Slii»IiilE  (Md.) 
978  i  Klnglnff  t.  Flesner**  Adm'rs,  Id. 

I  876.  Uptm  an  accounting  under  an  agree- 
ment by  mortgagOTv  to  deed  the  premises  to 
mortgagee,  but  tliat  one  of  the  mortgagors 
should  nave  the  surplus,  if  any,  over  mortgagee's 
claim,  held,  that  a  certain  item  should  be  allow- 
ed mortgagee. — Feigner's  Adm'rs  v.  Slinglofl 
(Md.)  976;  Slinglufl  v.  Feigner's  Adm'ra,  Id. 

S  876.  Upon  an  aoconntlng  nnder  an  agree- 
ment by  mortgagors  to  deed  the  premises  to 
mortgagee,  but  that  one  of  the  mortgaAors  should 
hare  the  surplua,  if  any,  over  mortgagee's  claim, 
mortmgor  held  properly  not  charged  with  a  Cer- 
tain item.— Feigners  Adm'rs  t.  glingluS  (Md.) 
978;  Slingluff  v.  Feigner's  Adm'rs,  Id. 

S  876.  Evidence  upon  a  bill  for  an  account- 
ing^ under  an  alleged  agreement  by  mortgagors 
to  need  the  premises  to  mortgagee,  but  that  one 
<tf  them  should  take  any  balance  over  mort- 
gagee's claim,  held  not  to  show  that  mortgagor 
was  entitled  to  a  certain  credit— Feigner's 
Adm'rs  r.  Sliualuff  (Md.)  978;  Slingluff  t.  Feig- 
ner's Adm'rs,  Id. 

i  876.  Svideuce  upon  a  bill  for  an  account- 
ing, under  an  alleged  agreement  by  mortgagors 
to  deed  tbe  premises  to  mortgagee,  but  that  one 
of  them  should  take  the  balance  over  mort- 
gagee's claim,  held  not  to  show  a  mistake  in  the 
amount  of  the  mortgage.— Feigner's  Adm'rs  t. 
Slinglnff  (Md.)  978;  Slingluff  t.  Feigner's 
Adm;r8,  Id. 

8  376.  Evidence  upon  a  bill  for  an  account- 
ing, under  an  alleged  agreement  by  mortgagors 
to  deed  tbe  premises  to  mortgagee,  but  that  one 
of  them  should  take  any  balance  over  mort- 
gagee's claim,  held  to  establish  such  an  agree- 
ment—Feigner's Adm'rs  v.  Slingluff  (Md.)  978 ; 
Slingluff  T.  Feigner's  Adm'rs,  Id. 

{  876.  Up<»i  an  accounting,  under  an  agree- 
ment by  mortgagors  to  deed  the  premises  to 
mortgagee,  but  that  one  of  the  mortgagors 
should  nave  the  surplus,  if  any,  over  the  mort- 
gagee's claim,  held  that  interest  should  be  al- 
lowed mortngor  from  a  certain  date. — Feigner's 
Adm'rs  v.  SlIneIuft(Md.)  878;  Slinglnff  v^elc- 
ner's  Adm'rs,  id. 

9  S78.  Mortgage  ftwecloanre  proceedings  held 
not  res  Judicata  of  a  subsequent  bill  by  one  of 


the  mortgagors  against  mortgagee  for  an  ac- 
counting under  a  certain  agreement — Feigner's 
Adm'rs  v.  Slingluff  (Md.)  978 ;  Slingluff  v.  Feig- 
ner's Adm'rs,  Id. 

i  878.  Where  a  mortgage  fordosore  sale  was 
made  to  perfect  what  was  deemed  a  defective 
title  under  a  deed  from  mortgagors  to  mortgagee, 
held  that  the  title  thereby  acquired  did  not  de- 
stroy the  equity  of  one  of  the  mortgagors  under 
an  agreement  that  such  mortgagor  should  have 
the  surplus  over  m<«tgagee's  claim.;— Fdner'a 
Adm'rs  v.  Slinglnff  (Md!)  978 ;  Slingluff  ^TFOw 
uer's  Adm'j^  Id. 

{  37&  A  mor^ge  foreclosure  proceeding  nn- 
der a  power  of  sale  cannot  be  attacked  col- 
laterally.—Feigner's  Adm'rs  v.  Sliaeluff  (Md) 
978;  Slingluff  v.  Feigner's  Adm'rs,  Id.  - 

S  378.  The  doctrine  of  res  Judicata  applies  to 
a  mortgage  foreclosure  proceeding  under  a  pow- 
er of  sale  as  it  does  to  other  judidal  jprooeed- 
ings.— Feigner's  Adm'rs  v.  Slingluff  (MoL)  978; 
Simglnff  T.  Feigner's  Adm'rs,  Id. 

Z.  rOBBOUMIirBS  BT  AOnON. 

(F)  PLBADINO  AND  BVIDBNGBL 

Preanmption  as  to  continued  existenc*  nt  mort- 
gage, see  Evidence,  |  67. 

I  463.  Under  Oen.  St  1902.  t  4127,  the 
court  held  aothorized  to  decree  a  foreclosore 
of  a  mortgage  in  a  suit  by  tbe  astignee  of  the 
note  secured  tliereb7.—Pettiu  r.  Gaalt  (Conn.) 
509. 

(H)  TBIAL  OB  BBABINQ  AND  BEFEB- 

BNCB. 

I  476.  Nature  of  ihortgage  forecloaore  pro- 
ceedings determined.— Pettns  t.  Oaolt  (Cnin.) 

509. 

(I)  JUDGMENT  OB  DEC!BEB  AND  BXB- 

CDTION. 

{  486.  In  an  action  to  foredose  a  mwtgage 
on  the  mortgagor's  defeasible  interest  in  land 
as  his  mother's  heir,  where  pending  the  action 
his  mother's  administratrix  oonvmd  part  of 
the  land,  wheth»  plaintiff  could  nave  a  Uen 
either  on  tbe  parcels  sold  or  their  proceeds 
could  not  be  adjudicated;  neither  the  purchaser 
nor  the  admin  istratriz  being  parties.— Downey 
V.  Moriarity  (Conn.)  SSL 

{  4S6.  It  was  not  error  as  against  a  mort- 
gagor's heirs  and  administratrix  to  grant  fwe- 
closure  of  a  tract  embraced  in  the  mortgage  in 
part  of  which  he  had  no  interest— Down^  r. 
Moriarity  (Conn.)  681. 

8  40T.  Decree  In  mortgage  foreclosure  suit 
held  conclusive,  in  an  action  on  the  bond  for  the 
deficiency,  as  to  any  defense  available  in  the 
foreclosure  suit— State  Mnt  Building  &  Loan 
Ass'a  V,  Batterson  (N.  J.  Sup.)  115. 

I  497.  A  foreclosure  decree  held  rea  Judicata 
of  the  claims  which  tbe  mortgagor  might  hsv^. 
but  did  not,  set  up  in  such  proceeding  to  reduce 
the  mortgagee's  claim.— Findlay  v.  Longe  (\*L) 
829. 

ZI.  REDEMPTION. 

Right  of  mortgagee  to  cut  off  equity  of  re- 
demption by  puiditM  at  tax  sale^  see  Taxa- 
tion, 8  674. 

8  60S.  Acceptance  of  the  whole  or  a  part  of 
the  mortgage  d^t  after  expiration  of  the  time 
to  redeem  is  sufficient  to  let  in  the  mortgagor  to 
redeem.— Findlay  t.  Longe  (Vt)  829. 

8  616.  A  bill  to  redeem  from  a  mortgage  fore- 
closure, alleging  that  the  mortgagee  had  wrong- 
fully pastured  on  the  land  and  harvested  certain 
hay,  held  insufficiait— Findlay  v.  Longe  (Vt) 
S2a 
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MOTIONS. 

For  partieular  pofpowf  or  r«N«f. 

Amit  of  Jndnneiit  in  crlmliial  -  prooeentloiu, 

see  Orlmiii«r  Law,  I  974. 
Change  of  Toine  in  ciVu  oetioni,  see  Tenne,  H 

50.  72. 

CoQuoaaooe  in  dvll  actioni,  see  Continnanee. 
Direction  of  Tradlct  In  civil  actions,  see  Trial, 

H  les-iTa 

DismlMal  of  an>MU»  Me  Appeal  and  Error,  S 
79». 

DiamisBal  or  nonsalt  on  trial,  see  Trial,  J  159. 
New  trial  in  civil  actions,  see  New  Trial,  ffi 

113-157. 

Presentation  of  objections  for  review,  see  Ap- 
peal and  Error,  204^-241. 

Relation  to  pleadings,  in  equit?.  see  Equity,  i 
263. 

Striking  ont  evidence,  see  Trial,  SS  91.  lOS. 
To  diamlss  alternative  writ  of  mandamus,  see 
Mandamus,  |  162. 

MOTIVE 

In  bringing  action,  see  Aetlcm,  H  7,  lA. 

MOTOR  VEHICLES. 

tiimbility  of  owner  for  Injuries  caused  by  negll- 

rce  of  chauffeur,  see  Master  and  Servant, 
801.  802. 

Kilabilltr  of  owner  of  automobile  for  injuries 
to  third  person  tlironrit  neglifence  of  person 
grating  same,  see  Master  and  Servant,  { 

Negligent  use  of,  on  streets,  see  Mnnidpol  Cor^ 
pomtions.  H  702,  706. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Sdiools  and  School  Districts, 
M  8a-80. 

City  court,  see  Gonrts,  {  189. 

LiaDility  of  water  company  for  deetructl<Hi  of 
municipal  property  owing  to  insafficient  sup- 
ply to  extinguish  fire,  see  Waters  and  Water 
Courses.  I  209. 

Municipal  licenses,  see  Liceuses,      5^,  9, 

Necessity  of  state  appearing  as  party  in  quo 
warranto  proceedings  to  try  title  to  munici- 
pal office,  see  Quo  Warranto,  $  S2. 

Ordinances  relating  to  intoxicating  Uquon,  see 
Intoxicating  Liquors. 

Street  railroads,  see  Street  Railroads. 

Subject  and  title  of  statute,  see  Statutes,  {  120. 

^^^isS^S^*  Water  Courses, 

n.  QOVERNMBHTAI.  POWERS  AMD 
FXTKOTIOHS  ZH  OERERAL 

I  S4.  Cities  and  towns  are  created  to  per- 
form such  governmental  functions  as  the  state 
may  for  convenience  devolve  upon  them. — Cl^of 
Burlington  v.  Central  Tennont  Ry.  Co.  (vt) 
8301 

I  S7.  A  village  has  only  such  powers  as  are 
expressly  conferred  or  neeeagarily  implied.— Phil- 
lips Tillage  Corp.  v.  Phillipa  Water  Co.  (Me.) 
474. 

Xn.  UOISIA.TIVE  CORTROI.  OF  KU- 
XXOIPAI.  AOTB,  RIGHTS,  AND 
LXARIUTIES. 

i  67.  I%e  Legislature  may  anthorize  a  dty 
to  make,  alter,  and  repeal  ordinances  relating 
to  the  eompenaation  of  city  officers.— Sullivan 
T.  City  ot  Bridgeport  (Conn.)  906. 

-  I  70.  The  state  can  authorize  cities  and 
towns  bordering  on  navigable  waters  to  build, 
maintain,  and  mwrate  public  wharves.— Ci^  of 
Burlington  v.  Central  Vermont  By.  Co.  (Vt) 
S2& 


ZV.  PROOEEDIROS  OF  OOUROHi  OB 
OTHER  OOVERHIRG  RODT. 

(B)  OBDIMANCBS  AND  BT-LAWS  IN 
GENERAL. 

I  10^  A  by-law  a^ted  by  the  board  of 
street  and  water  commlsslonerfl,  requiring  ad- 
vertlseiaent  between  first  and  second  reading  of 
ordinances,  could  not  be  suspended  so  as  to  ren- 
der advertisement  unnecessary  and  permit  in- 
trodnctloo  and  passage  of  ordinance  at  the  sanw 
time.— Eggers  v.  City  of  Newarit  (N.  J.  Sup.) 
666. 

I  107.  Evidence  Md  faasufficleot  to  show  pas- 
sage of  an  ordinance  over  the  mayor's  veto. — 
Quinn  v.  Sea  Isle  City  (N.  J.  Sup.)  1118. 

fi  107.   Under  Act  May  23,  1S03  (P.  L.  113), 
a  resolution  of  a  borough  council  authorizing 
the  borrowing  of  money,  not  approved  and  signed  « 
and  filed  by  the  chief  burgess,  is  invalid.— Long 
V.  Lemoyne  Borough  ^a.)  211. 

T.  OFFIOERS,  AOERTS,  AHD  BIft. 
PIiOT^B. 

(A)  MUKtOIPAL  OmCBBS  IN  GENERAL. 

I  129.  A  vacancy  in  tiie  commmon  council 
Md  to  occur  so  short  a  period  before  the  next 
annual  election  that  It  could  not  be  "duly  fill- 
ed" at  such  election,  within  Act  March  1, 
1005  (P.  L.  p.  26),  providing  in  such  case  for 
filling  the  vacancy  by  the  ooounon  councils 
Stewart  v.  J<meB  (N.  J.  Sup.)  151. 

!149.  The  provision  of  the  statute  that  the 
lure  of  a  person,  appoiiited  an  excise  commis- 
sioner, to  qualify  witnin  10  days  shall  cause  a 
vacancy  In  the  office  refers  to  all  appointment^ 
original  or  otherwise.- AnderB<Hi  v,  Myers  (N. 
J.  Sup.)  180. 

S  155.  New  Haven  City  Charter,  {§  12,  213. 
giving  the  mayor  power  to  remove  from  office 
any  person  appointed  by  him  or  by  his  pred- 
ecessor, held  to  provide  a  mode  for  exercising  a 
power  of  removal  Incident  to  executive  appoint- 
ment—Sullivan V.  Martin  (Conn.)  788. 

S  156.  A  mayor  having  removed  a  city  of- 
ficer for  proper  and  sufficient  cause,  that  the  mo* 
tive  for  the  removal  was  political  is  Immate- 
rial.—Sullivan  V.  Martin  (Conn.)  783. 

S  159.  A  hearing  given  a  city  appointive  of- 
ficer by  a  mayor  contempla'ting  his  removal,  not 
being  a  trial,  but  merely  a  bearing  precedent 
to  executive  action,  an  appeal  to  the  superior 
court  does  not  transfer  the  proceeding  to  that 
court  for  a  rehearing  on  the  facts:  the  deci- 
sion of  the  mayor  thereon  bdng  finat — Snllivan 
V.  Martin  (Conn.)  783. 

(  159.  The  limitation  upon  a  mayor's  power 
of  removal  of  appointive  city  officers  that  he 
shall  afford  a  full  hearing  held  satisfied  If  the 
mayor  states  to  the  officer  the  cause  of  the  con- 
templated removal,  being  a  proper  one,  and  gives 
an  opportunity  to  be  heard  thereon,  and  assigns 
that  cause  for  making  the  removal.~Sullivan  v, 
Martin  (Conn.)  783. 

S  164.   An  ordinance  increasing  the  salary  of 

Satrolmen  effective  the  succeeding  fiscal  year 
eld  not  the  vote  of  a  gratuity  within  Const 
Amend,  art  24,  prohlhiting  gratuities  to  city 
officers.- Snllivan  v.  City  of  Bridgepinrt  (Conn.) 
906. 

S  170,  Where  a  person  contracted  with  a  city 
board  of  education  on  a  matter  not  within  their 
authority,  both  parties  acting  in  good  faith, 
held,  that  be  was  chargeable  with  knowledge  of 
the  board's  official  limitations,  and  could  not 
recover  from  the  members  personally  in  the  ab- 
sence of  a  guaranty  by  them  of  their  authority. 
—Lawrence  v.  Toothaker  (N.  H.)  534. 

jS  170.  Evidence  held  not  sufficient  to  support 
a  finding  that,  when  a  city  board  of  education 
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eontracted  with  an  architect,  the  memben  of  the 
board  intended  to  bind  thenwelves  personallr,  or 
that  the  architect  understood  that  they  so  in- 
tended.—Lawrence  T.  Tootbaker  (N.  Hi)  DM. 

(B)  MUNICIPAL  DSPABTMBNTS  AND 
OFFK^BS  THBBDOF. 

I  181.  Fact  that  a  police  commissioner  might 
have  been  proceeded  against  under  New  Haven 
City  Charter,  S8  139,  140,  to  establish  a  crime 
on  his  part,  held  not  to  prevent  his  removal  un- 
der sections  12,  213,  for  incompetency,  etc..  In 
view  of  section  143.— Sullivan  t.  Uartin  (Conn.) 
783. 

S  181.  A  police  commissioner  peddling  ballots 
within  76  feet  of  a  poiling  place  in  violation  of 
statute  and  in  the  presence  of  policemen  held 
removable  by  the  mayor  for  incompetence  and 
«  unfaithfulness  under  New  Haven  Charter,  M 
12.  213.-8nmvan  y.  filartln  (Coon.)  783. 

S  181.  It  will  not  be  presumed  that  a  rule 
of  a  police  dej^rtment  under  2  Gen.  St.  1895, 
p.  1KJ4,  providing  that  each  member  in  his 
conduct  must  be  quiet  and  orderly,  applies  to 
a  member  excused  from  duty  or  to  his  deport- 
inent  in  private  life.— Winters  v.  Board  of 
Police  Com'rs  of  Jersey  City  (N.  J.  Sup.)  50. 

{  185.  To  entitle  a  police  officer  to  the  bene- 
fit of  the  tenure  of  office  act  of  1899  (P.  L. 
p.  26),  he  m.ust  have  been  employed  as  a  reg- 
ular  member  of  the  police  force,  and  one  ap- 
pointed nnder  section  1,  proviso  2,  in  cases 
of  emergeno^,  may  be  discharged  without  hav- 
ing charges  preferred  against  him  or  a  hear- 
ing thereon.— Freat  t.  City  of  Cape  May  (N. 
3.  Sup.)  62. 

i  186.  The  refusal  of  the  board  of  appor^ 
tionment  and  tazatira  of  the  city  of  Bridge- 
port to  make  an  appropriation  to  pay  the  In- 
creased salai7  for  patrolmen  authorized  by 
ordinance  held  not  a  defense  to  an  action 
uiainst  the  city  for  the  increased  compaiSB- 
tion.— Sullivan  v.  City  of  Bridgeport  (Conn.) 
906. 

{  186.  The  charter  of  the  city  of  Bridgeport, 
prohibiting  the  increase  of  salaries  of  any  offi- 
cer appointed  for  a  certain  term  during  his  term 
of  ofiSce,  held  not  to  prevent  the  Increase  of  the 
salaries  of  patrolmen;  th^  holding  only  dur- 
ing good  behavior.— Sullivan  t.  City  of  Bridge- 
port (Conn.)  906. 

{  186.  A  police  sergeant  reduced  to  patrol- 
man and  paid  a  salary  as  such  hrld  on  decision 
tluit  he  was  illegalllj'  reduced  entitled  to  recover 
the  difference  between  the  two  salaries.- Hansen 
v.  Jersey  City  (N.  J.  Sup.)  1116. 

§  186.  Assignment  of  police  officer  to  higher 
rank  held  not  to  entitle  him  to  pay  of  that  rank 
or  extra  pay  for  the  reepoDsibiiities.— McDevitt 
T.  Jersey  City  (N.  J.  Sup.)  1121. 

VZ.  FBOPEB>TT. 

Acquisition  ot  pnwerty  in  exercUb  of  power 
of  eminent  domain,  see  Qminent  Domaiii.  11 
47,  319. 

Vn.  CONTRACTS  IN  GENERAI.. 

Specific  performance  of  ultra  vires  contract, 
see  Specific  Performance,  §  36. 

8  231.  Act  March  31,  1860  (P.  L.  400)  S  66, 
held  not  to  apply  to  a  loan  to  a  borough  by  a 
bank  of  which  a  member  of  the  council  is  also 
a  meml>er. — Long  v.  Lemoyne  Borough  (Fa.)  211. 

S  249.   Money  loaned  to  a  borough  under  an 
invalid  resolution,  aud  used  by  it  may  be  re- 
covered in  an  action  for  money  had  and  re- 
ceived, though  the  note  given  therefor,  is  invalid. 
— Long  V.  Lemoyne  Borough  (Pa.)  211. 

5  250.  Where  city  mftintains  fire  department 
and  collects  a  tax  to  pay  water  company  for 


water  fomished  for  nae  of  mdi  department, 
there  is  no  privity  of  interest  between  tlM  w»- 
ter  company  and  a  dtiiMi  and  taxpayer  of  tbe 
di^.—UaDB  T.  Pxeaque  lale  Water  Go.  Qlc) 

§  260.  A  municipal  corporation,  in  makiog 
contracts,  acts  for  the  citizens  coliet^vcly,  and 
privity  cannot  be  introduced  into  soefa  oontraoti 
in  favor  of  any  one  citixen.— Hone  Preaque 
Isle  Water  Co.  (Me.)  769. 

IX.  PUBLIC  IMFROVZaCElfTS. 

(A)  POWER  TO  MAKE  IMPBOVBMBNTS 

OR  QRANT  AID  THERBFOB. 

Ezerdse  of  iwwer  of  eminent  dunafn,  see  Emi- 
nent Domain,  8{  47,  319. 

i  274.  The  provisions  of  Acts  1906,  p.  356. 
No.  262,  authorizing  the  city  of  Burlington  to 
construct  and  maintain  a  public  wharf,  to 
borrow  money  for  the  punrase,  etc.,  are  valid. 
—City  of  BnrlingttHi  T.  Central  Tennoot  By. 
Co.  (Vt)  826. 

(B)  PRElilMINARY  PROCEEDINGS  AND 
ORDINANCES  OR  RESOLUTIONS. 

I  294.  Where  a  public  improvement  is  made 
without  notice  to  the  owner  of  land  spe«nally 
benefited,  of  tne  Intent  to  make  aach  improre- 
ment,  he  cannot  be  assessed  for  roeciaJ  ben<^ 
fits.— Walati  V.  City  of  Newark  (N.  X  Snp.)  3Sl 

i  319.  Where  the  proceedings  indicate  that 
an  improvement  was  intended  to  be  made  at 
public  expense,  that  the  landowner  stood  by 
and  saw  the  improvement  made  is  no  waiver 
of  his  right  to  t>e  lieard,  if  he  is  to  be  assess- 
ed.—Walsh  T.  City  of  Newark  (N.  3-  Sap.)  S& 

(D)  DAMAGES. 

S  386.  Under  Act  March  28.  1862  (P.  L. 
p.  333),  being  a  supplement  to  the  charter  of 
Newark,  property  owners  are  not  entitled  to 
damages  for  the  vacation  of  a  street,  wliere  it 
does  not  deprive  the  property  owner  of  all  ac- 
cess.—City  of  Newark  v.  Hatt  (N.  J.  Sop.)  330l 

I  386.  The  right  of  property  owners  to  dam- 
ages for  vacation  of  a  street,  when  liis  property 
is  not  deprived  of  all  access,  depends  oo  tbe 
statutory  provisions.— City  of  Newaik  v.  Hatt 
(N.  J.  Sup.)  330. 

(IQ)  ASSESSMENTS  FOB  BENEFITS,  AND 
SFBCIAXi  TAXES. 

Laws  authorizing  assessments  for  benefits  for 
work  already  done  as  impairing  vested  ri^ts, 
see  Constitutional  Law,  i  93. 

Laws  aathorizing  special  assessments  ss  im- 
pairing obligation  of  ctmtract,  see  Oonstitu- 
tlonal  Law,  1  137. 

(  438.  "Special  benefits**  frdhn  street  ii]q>rove> 
menta  defined.— Durkee  v.  City  of  Barre  (Vt.) 
819. 

fi  466.  Laws  1906,  p.  265,  No.  256,  A«U  not 
to  authorize  assessments  for  street  improve- 
ments without  notice.— Durkee  v.  Ci^  .  of 
Barre  (Vt.)  819. 

fi  469.  Assessments  for  street  improvements 
held  not  necessarily  unjust  and  nneqnal,  and 
therefore  fraudulent,— Darkee  r.  Glt7  of  Barre 
(Vt)  819. 

i  600.  A  pleading  Held  to  aver  assessments 
for  street  improvements  were  according  to  spe- 
cial benefits  per  front  foot,  as  found  by  commis* 
sioners.- Durkee  v.  City  <a  Barre  (Yt)  819. 

S  513.  Equity  held  to  have  no  Jurisdiction  to 
restrain  collection  of  asBessmentB  for  municipal 
improvements,  because  complaining  party  by 
laches  has  lost  his  remedy  by  law.--Goodwin  t. 
City  of  Millville  (N.  J.)  674. 


Topics,  divisions,  *  section  (|)  NUMBERS  in  tUs  Index.  A  Dec.  ft  Amer.  Digs.  A  Reporter  Indezss 

Digitized  by 


Google 


INDEX. 


1L2U 


Z.  VOI20E  POWER  AND  KBQXTLA,- 
TIONB. 

(A)  DELEGATION,  EXTENT.  AND  EXER- 

CISE OF  POWER. 

§  601.  Section  7  of  the  building  law  of  the 
city  of  Providence  (Pub.  Laws  1878,  p.  116, 
c.  688)  held  not  impliedly  repealed  by  section 
34  of  chapter  688  (page  150),  as  amended  by 
Pub.  Laws  1894,  p.  29,  c.  1339,  8  6.— Lederer 
Realty  Corp.  t.  Hopkins  (R.  I.)  4S6. 

8  624.  An  ordinance  making  It  an  offense 
to  allow  work  to  be  done  on  a  building  without 
a  permit  held  Toid,  and  not  aathoriced  by  Gen. 
Laws  1896,  c.  40,  |  21,r-State  T.  C^esteau  (B. 
I.)  449. 

(B)  YIOLATIONS  AND  ENFOBCBHBNT  OF 

REGULATIONS. 
8  636.  A  Justice  of  the  peace  has  jurisdiction 
in  the  enforcement  of  the  health  act  of  1887  (P. 
L.  80)  in  all  cities  in  his  connty  where  no 
police  justice  has  been  appointe<ci:  the  powers 
given  to  the  mayor  not  being  escuadTe.— Bour- 
seols  V.  Board  of  Health  of  Ocean  Gi^  (N.  3. 
Snp.)  53.  ... 

XI.  USE  AHD  BI!0ni.ATI01T  OF  PUB- 
UO  FXAGE8»  PROFSBTY, 
AHD  WOBJCB. 

(A)  STREETS  AND  OTHER  PUBLIC 
WAYS. 

Authority  of  street  and  water  commissioners  to 
pass  ordinance  .granting  right  to  lay  conduits 
for  distribntion  of  electricity,  see  Electricity, 
§  4. 

Error  In  instructions  in  action  for  Injuries  from 
negligent  use,  cured  by  other  instruction^,  see 
Trial,  8  295. 

Liability  of  owner  of  automobile  for  injuries 
to  third  petaon  thronKh  negligence  of  person 
operating  aame,  see  Master  and  Serrant,  8 
801. 

Bestrictive  covenants  as  to  building  lines,  see 

Covenants,  88  51.  79- 

8  649.  The  jurisdiction  of  the  county  court 
in  laying  oat  and  establishing  highways  in 
cities  is  statutory.— Alexander  &  Hntchinson  t. 
City  of  Uontpelier  (Vt.)  720. 

8  649.  The  county  court  has  no  jurisdiction, 
on  appeal  from  the  determination  of  the  coun- 
cil of  a  city,  ordering  the  reanrvey,  on  applica- 
tion, of  a  street,  and  grading  it  and  buimlng  a 
retaining  wall  on  the  aide  thereof,  to  order  the 
city  to  move  the  wall.— Alexander  &  Hntchln- 
■on  T.  City  «f  Montpeller  (Vt)  72a 

8  687.  Under  Baltimore  City  Charter  (Laws 
1898,  p.  241,  c.  123,  as  amended  by  Laws  1900, 
p.  117,  c.  109),  held  that  service  of  a  copy  of  an 
application  for  a  i>ennit  to  encroach  on  an  alley 
need  not  be  made  on  a  property  owner  on  the 
opposite  side  of  the  alley.— £''raJinKer  t.  Cooke 
(Hd.)  529. 

8  667.  Baltimore  City  Charter  (Laws  1898, 
p.  241.  c.  323,  as  amended  by  Laws  1900,  p.  117, 
C.  109),  authorizing  the  erection  of  encroach- 
ments on  an  alley,  and  requiring  notice  to  be 
given  to  property  owners,  held  not  merely  direc- 
tory.—Fralinger  T.  Cooke  (Md.)  628. 

8  667.  A  city  h«ld  to  have  the  same  rights  In 
an  alley,  constructed  by  closing  a  street  under 
an  agreement  with  property  owners,  as  any  oth- 
er alley, — Fralinger  v.  Cooke  (Md.)  529. 

8  671.  Injunctive  relief  against  a  fence  en- 
croaching on  an  alley  held  properly  denied. — 
Fralinger  t.  Cooke  (Md.>  629. 

f  671.  Where  encroachments  are  erected  on 
an  alley  in  pursuance  of  lawful  i>enQitfl  from 
the  city,  any  damage  or  inconvenience  resulting 
to  the  other  property  owner  therefrom  is  dam- 


num absque  injuria,  and  aEFords  no  ground  lor 
injunction.— Fralinger  v.  Cooke  (Md.)  529. 

8  702.  To  turn  an  aut<miobite  sharply  to  the 
driver's  left  hand  on  coming  in  frcnn  an  inter- 
secting street  Md  negligence.^ — Irwin  t.  Ju^e 
(ConnI)  672. 

8  708.  The  right  of  travelers  to  use  a  public 
way  may  be  temporarily  interrupted,  and  the 
traveler  must  submit  to  eome  Inconvenience. — 
Smith  V.  Preston  (Me.)  653. 

8  705.  What  constitutes  a  high  rate  of  speed 
at  which  to  drive  an  antmnoblle  declared.- Irwin 
V.  Judge  (Ck>nn.)  572. 

{  706.  Driving  In  an  automobile  at  a  high 
rate  of  speed  at  certain  times  and  places  held 
actionable  negligence.— Irwin  v.  Judge  (Onn.) 
5T2. 

8  706.  Where  a  parson  at  a  ONAsfng  seen 
an  automobile  coming  not  more  than  130  feet 
away,  and  crosses  In  front  of  It  without  again 
looking,  be  is  guilty  of  contributory  nejcligence. 
— McCormick  y.  Hesser  (N.  J.  Sup.)  66. 

§  7(^.  The  unexplained  presence  on  a  high- 
way of  a  team  of  runaway  horses,  held  to  raise  a 
presumption  of  ne^lgence  on  the  part  of  the 
owner.— KokoU  y.  Brohm  &  Buhl  Lumber  Co. 
(N.  J.  Snp.)  120. 

8  706.  An  instruction.  In  an  action  for  In- 
juries to  a  bicyclist  in  a  collision  with  an  auto- 
mobile, that  driving  an  automobile  at  a  high 
rate  of  speed  was  In  Itself  negligence  held  to  be 
considered  in  connection  with  facts  to  which 
it  was  Intended  to  apply.— Irwin  v.  Judge 
(Conn.)  572. 

S  706.  A  street  car  passenger  injured  by  be- 
ing struck  by  the  hub  of  a  passing  truck  held 
not  negligent  as  a  matter  of  law  in  riding  with 
one  foot  on  the  running  board  of  the  car  and 
the  other  on  the  platfono^^Tetreanlt  t.  Smedley 
Co,  (Conn.)  786. 

(B)  SEWERS,  DRAINS,  AND  WATER 
COURSES. 

I  708.  Under  Act  March  17,  1899  (F.  L.  p. 
73)  8  Ip  a  municipality  having  public  sewer  or 
system  cannot  be  enjoined  from  dumping  refuse 
on  the  bank  of  or  into  a  river.— Board  of  Health 
of  State  of  New  Jersey  v.  Inhabitants  of  Town 
of  PhllUpSbnrg  (N.  J.  Ch.)  7S0. 

(0)  PUBLIC   BUILDINGS.   PARKS,  AND 
OTHER  PUBLIC  PLACES  AND 
PROPERTY. 

Use  of  pnbllc  propert;^  for  public  entertain- 
ments, as  depriving  citizens  engaged  in  busi- 
ness of  entertaining  of  their  property  without 
due  procees  of  law,  see  Constitutional  Law, 

8  27a 

8  722.  Baltimore  City  Charter,  art.  4,  8  13, 
authorizing  the  mayor  and  city  council  to  lease, 
for  a  "fixed  and  limited  term,"  any  city  prop- 
erty not  needed  for  public  use  does  not  prevent 
the  leasing  of  such  property  to  be  used  for  pub- 
lic entertainments. — Gottlieb-Knabe  &  Co.  of 
Baltimore  City  v.  Macklin  (Md.)  949. 

8  722.  A  lease  of  unused  city  property,  pur^ 
suant  to  Baltimore  City  Charter,  art.  4,  8  18* 
hvld  not  ultra  vires.— Gottlieb-Knabe  &  Co,  of 
Baltimore  City  v.  ilackiin  (Md.)  949. 

8  722.  A  lease  of  unused  city  property,  made 
under  Baltimore  City  Charter,  uti.  4,  S8  1>  13, 
held  valid.— Gottlieb-Knabe  &  Co.  of  Baltimore 
aty  T.  Macklin  (Md.)  949. 

Zn.  TORTI.  - 

(A)  EXERCISE  or  GOVERNMENTAL  AND 
n&ORPORATE  POWERS  IN  GENERAL. 

8  733.  A  city  held  not  liable  for  injury  from 
rain  passing  into  a  cellar,  through  the  insuffi- 
cently  packed  earth  in  the  street  (Gen.  St. 
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(G^nj  e^*"^*^*™"  ^'        ^  Bktw 

(B)  ACTS  OB  OUISSIONB  OF  OFFICERS 
OB  AOENTB. 

i  746^.  A  mtiniclpal  corporation  is  not  lia- 
ble for  the  acts  of  a  statutory  board  of  health 
though  its  members  are  appointed  by  the  manic- 
Ipal  aathorities.— Valentine  t.  Citr  of  Ensle- 
wood  (N.  J.)  844. 

iQ  DEFECTS  OE  OBSTRUCTIONS  IN 
STREETS  AND  OTHER  PUB- 
LIC WAYS. 

Uabilities  as  between  landlord  and  tenant,  see 
landlord  and  Tenant,  |  l(t7. 

I  776.  An  obstruction  in  a  public  way  is  a 
nusance  at  ccmimon  law,  aa  well  as  under  Ber. 
8t  1908,  a  2%  I  S.— Smith  t.  Preston  (Me.) 
668. 

I  806.  Property  adjoining  a  public  way  can- 
not he  used  so  as  to  injun  a  pawn  risht- 
fully  travelins  tbeceon.— Smith  t.  Preston  (Me.) 
653. 

S  808.  An  abutting  owner  may  maintain  a 
structure  up  to  the  public  way,  but,  if  he  there- 
br  artificially  collects  the  snow  and  rain,  it  is 
bla  duty  not  to  discharge  it  or  allow  it  to  ea- 
^>e^  public  way. — Smith  t.  Preston 

f  808.  Owner  of  buildit^  Aeld  liable  to  a  per- 
■on  injured  aa  accumulation  oC  Ice  on  the 
sidewalk  due  to  water  discharged  from  defective 
l^ter  on  the  building.— Smith  t.  Preston  (Me.) 

§  809.  A  person  olMitructlnK  a  public  way  Is 
not  relieved  from  liability,  though  some  other 
person  may  have  neglected  bis  duty  to  remove 
the  obstruction.— Smith  v.  Preeton  (Me.)  603. 

(D)  DEFECTS  OB  OBSTRUCTIONS  IN 
SEWEBS,  DRAINS,  AND  WATER 
COURSES. 

i  834.  Where  a  person  connected  his  cellar 
by  drain  with  a  city  water  course  not  main- 
tained as  a  sewer  and  without  the  city's  knowl- 
edge, held,  that  the  city  was  not  liable  to  him 
for  a  flooding  of  his  cellar  caused  by  an  ob- 
struction in  the  water  course  which  forced  wa- 
ter through  his  drain. — Lerasseur  v.  City  of 
BerUn  (N.  H.)  628. 

J I  845.  A  general/ verdict  held  inconsistent 
th  a  special  finding,  and  hence  to  be  set 
a8ide.~Levassaur  t.  City  of  BerUn  (N.  H.) 
628. 

Xm.  FISOAI.  MANAOEKElfT,  PUB- 
UO  DEBT.  SECnBITIBS,  AHD 
TAXATION. 

(D)  TAXES  AND  OTHER  REVENUE.  AND 
APPLICATION  THEREOF. 

I  966.  A  particular  avenue  held  to  fall  within 
the  annexation  act  (Acts  1SU8,  p.  113,  c.  98),  as 
amended  by  the  Foultz  act  (Acts  1902,  p.  108, 
c  130).— Coulson  r.  City  of  Baltimore  (Md.)  090. 

I  906.  A  turnpike  toad  held  to  be  an  inter- 
secting boundary  within  the  annexation  act  (Acts 
1888,  p.  113,  c.  08),  aa  amended  by  the  Foultz 
act  (Acts  1902,  p.  198,  c.  130).-Conlson  v. 
City  of  Baltimore  (Md.)  090. 

{  906.  A  pier  of  a  railroad  held  used  for  oth- 
er than  railroad  purposes  and  subject  to  local 
taxation.— Id  re  Lelugh  Valley  'R.  Go.  (N.  J. 
Sup.)  126. 

^  078.  The  term  of  office  of  the  deputy  re- 
ceiver of  taxes  of  the  city  of  Trenton  is  co- 
terminous with  the  term  of  the  receiver,  whose 
deputy  he  is.- Speriy  t.  Barber  (N.  J.  Sup.) 
64. 


MUTUAL  BENEFIT  INSURANCE. 

See  Inminnee»  H  713-815. 

NAMES. 

See  Tcade-Haita  and  Trade-Names. 
Of  corporations,  see  Corporattons,  |  49l 

NAVIGABLE  WATERS. 

Sea  Waters  and  Water  Gonrara ;  Wharreik 
I.  BIGHTS  OF  PUBUa 

I  26.  Evidence,  In  an  action  for  injnty  to 
a  sailing  yacht  from  collision  with  a  swinging 
draw,  examined,  and  whether  the  bridge  tellers 
were  negligent  h^d  for  the  jury.— Anderson  t. 
Pennsylvania  R.  Co.  (N.  J.)  33a 

i  26.  Evidence,  In  an  action  for  Injury  to 
a  sailing  yacht,  due  to  a  collision  with  a  swing- 
ing draw,  examined,  and  whether  the  navigator 
of  the  boat  was  guilty  of  contiibntory  negli- 
gence htld  for  the  jurr.— Anderson  t.  Fennsyl* 
vania  B.  Co.  (N.  m 

Zn.  BIFABZAV  ABD  ZJTTO&AI. 
BIGHTS. 

S  44.  Where  the  tenninns  of  a  street  when 
laid  out  was  "high-water  mark,"  and  thereafter 
the  land  above  nigh-water  mark  graduatly  ex- 
tended seaward  by  accretion,  the  public  ease- 
ment which  attached  to  it  originally  went  with 
it-«tate  T.  Xttea  (Mo.)  101& 

NAVIGATION. 

See  Navigable  Wateie,  |  26. 

NEGLIGENCE. 

Causing  death,  see  Death,  U  16-lOL 

By  particular  oI(M«e«  of  pmona. 

See  carriers.  »  113-137.  150-163,  172-187, 
280-^;  Innkeepers,  {  10;  Mnuicipal  Cor- 
poretiona.  ii  733-84S;  Physicians  and  Sur- 
geons, §  14;  Railroads,  Sf  223-485;  Street 
Railroads,  |}  66-117. 

Employers,  see  Master  and  Servant,  K  ^-296. 

Condition  or  lue  of  particular  apeciat  of  prof 
ertt/,  workt,  machinery^  or  othar  inttru- 
mentalitiM. 

See  Bridges,  {  46;  Electricity;  Explosives: 
Railroads,  IS  223-485:  Street  Bailroads,  U 
66-117. 

Demised  premlseB,  see  Ijandlord  and  Tenanl; 
8t  16^160. 

m.  OONTBTBirrOBT  NEGUGEHOS. 

Of  passenger,  see  Carrira^  H  323-348w 

Of  person  injured  by  obstruction  in  navigable 
stream,  see  Navigable  Watera,  |  26. 

Of  person  injured  bj;  operation  of  street  rail- 
road, see  Street  Railroads,  i  90. 

Of  servant,  see  Master  and  Servant,  H  23(^ 
244. 

(A)  PERSONS   INJURED   IN  GENERAL. 

I  68.  The  cotiduct  of  the  parties  resulting  in 
Injury  to  one  of  them  held  to  he  judged,  not 
by  the  fact  that  injury  resulted  from  the 
course  pursued,  but  in  the  light  of  the  cir- 
cumstances known  or  discoverable  by  ordinary 
care  when  the  course  was  decided  upon.— 
Stearns  v.  Boston  &  M.  R.  R.  (N.  H.)  21. 

S  80.  Any  contributory  negligence  t>ars  re- 
covery without  regard  to  the  negligence  of  the 
other  part7.^SehiemoMr  v.  Buffalo,  B.  &  P.  Ry. 
Go.  (Pa.)  1053. 
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(O)  DtPCTED  NBGLIGBNCa 

I  90.  negltgeoce  of  a  bailee  held  not  to 

be  imputed  to  the  bailor  Bning  for  destroction 
of  the  goods  bailed  while  in  the  hands  of  the 
bailee^-Canie  t.  CoDsoUdated  By.  Co.  (Conn.) 
856. 

rr.  ACTiom. 

(A)  EIGHT  OP  ACTION,  PARTIES.  PRE- 
LIMINART  PROCEEDINGS,  AND 
PLEADING, 

{  lOS.  In  an  action  against  a  street  car  com- 
pany and  the  owner  of  a  truck  for  injuries  to 
a  passenger  on  the  car  by  being  struck  by  the 
track,  the  complaint  was  not  demurrable  as 
against  the  track  owner  because  it  alleged  that 
street  car  was  negligently  managed.— Tet- 
reaolt  v.  Smedley  Co.  (Conn.)  786. 

{  111.  In  an  action  for  negligence,  the  facts 
■nffident  to  create  tbe  daty  must  be  alleged.— 
Hone  T.  PrflKine  lale  Water  Go.  (Me.)  76ft. 

(B)  EVIDENCE. 

(  121.  In  an  action  for  negligence  plaintiff 
Mid  not  confined  to  his  own  evidence,  but  en- 
titled to  recover  on  any  evidence  iutroduced  by 
either  party.— Baltimore  Refrigeratlug  &  Heat- 
ing Co.  of  Baltimore  City  T.  Kreiner  (Md.) 
1066. 

I  127.  Admissibility  of  evidence  of  condi- 
tions i^OT  to  tbe  occurrence  under  inquiry,  and 
the  requirement  of  proof  of  absence  of  inter- 
vening change  in  conditions,  held  to  rest  In  the 
discretion  of  the  court.— Maryland,  D.  &  V.  Ry. 
Co.  V.  Brown  (Md.)  1005. 

I  131.  As  a  general  rale,  evidence  Of  repairs 
made  after  tbe  accident  is  not  admisaible  to 
show  antecedent  negligence. — Place  v.  Grand 
Trunk  Ry.  Co.  in  Canada  (Vt.)  836. 

fi  134.  Proof  of  negligence  must  always  rest 
upon  evidence  that  tends  to  the  establishment  of 
concrete  acta.— Wyckoff  v.  Birch  (N.  J.)  243. 

(O  TRIAL,  JUDGMENT,  AND  REVIEW. 

I  186.  T^e  court  must  determine  whether 
any  facts  have  been  established  from  which  neg- 
ligence may  be  reasonably  inferred,  but  tbe  jury 
must  determine  whether  from  those  facts  neg- 
ligence ought  to  be  Inferred. — Baltimore  Re- 
frigerating &  Heating  Co.  of  Baltimore  City  v. 
Kleiner  (Md.)  1063. 

S  1S6.  The  court  will  not  grant  a  prayer  that 
there  is  no  evidence  legally  sufficient  to  show 
want  of  reasonable  care  on  tbe  part  of  a  party, 
unless  there  is  no  evidence  from  which  such 
want  of  reasonable  care  may  reasonably  be  in* 
ferred  by  the  jury.— Baltimore  Refrigerating  & 
Heating  Co.  of  Baltimore  City  v.  Kreiner  (Md.) 
1066. 

f  136.  Liability  for  Injurlea  to  another  by  the 
dnective  condition  of  premises  held  for  the  jury. 
^Petraa  t.  Beriin  MUls  Co.  (N.  H.)  213. 

I  186.  Where  it  cannot  be  said  as  a  matter  of 
law  that  an  intermediate  agency  was  tbe  proxi- 
mate cause,  it  is  for  the  jury  whether  defend- 
ant's act  was  the  proximate  cause. — Cox  t. 
Pennsylvania  R.  R.  (N.  J.)  250. 

I  136.  Question  of  parent's  negligence,  where 
yoanger  child  is  injured  by  street  car,  held  a 
qaeation  for  the  Jury.— Davis  t.  Westmoreland 
County  By.  Co,  (Pa.)  688. 

t  136.  If  the  evidence  to  show  contributory 
negligence  justifies  opposing  inferences,  tbe 
qneation  is  for  the  jury.— Place  v.  Grand  Trunk 
Sj.  Go.  in  Canada  (Vt)  8S6. 

NEGOTIABLE  INSTRUMENTS. 

8«e  Bills  and  Notes. 

Qarnisbment  of,  see  Garnishment,  {  88. 


NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  New 
Trial,  H  102-106.  118,  167. 

NEW  TRIAL 

Costs,  see  Costs,  I  234. 

Remand  by  appellate  court  for  new  trial,  see 

Appeal  and  Error,  ftg  U9&-1215. 
Review  of  qoeatlonB  (rf  fact,  sea  Oximinal  Law, 

i  116a 

(A)  ERRORS  AND  IRBBGULARITIES  IN 
GENERAL. 

i  20.  Certain  conduct  of  the  court  held  not 
such  a  denial  of  a  full,  fair,  and  impartial  trial 
as,  nnder  Court  and  Practice  Act  1905,  {  472, 
entitles  a  party  to  a  new  trials— Campbell  v. 
CampbeU  (B.  L)  1068. 

(F)  VBRDIOT  OR  FINDINGS  CONTBABT 

TO  LAW  OB  EVIDENCE 

{  68.  General  rale  stated  as  to  the  exercise 
of  the  discretion  of  the  trial  court  in  granting  a 
new  trial  on  the  ground  that  the  verdict  Is 
against  the  evidmce.— Schleif^baum  r<  Bund- 
bakea  (Conn.)  890. 

I  71.  Where  there  was  a  decided  conflict  in 
the  testimony,  and  the  wel^t  of  the  evidence 
was  a  material  queBtion  In  aetermining  a  case, 
and  the  jury  might  have  fairly  found  a  ver- 
dict for  plaintiffs,  defendant's  motion  to  set  it 
aside  as  against  the  evidence  was  properly  de- 
nied.—Scbleifenbaura  T.  Bnndbaken  (Omn.)  899. 

S  72  It  does  not  follow  that,  because  the 
number  of  defendant's  witnesses  exceed  those  of 

Elaintiff,  a  verdict  for  the  latter  will  ipso  facto 
B  set  aside.- Bowall  t.  Public  Service  Crap.  (N. 
J.  Bup.)  110. 

(G)  SURPRISE,   ACCIDENT,  INADVERT- 

ENCE, OR  MISTAKE. 

S  96.  A  new  trial  will  not  be  granted  for 
surprise  in  the  absence  of  a  witness,  where 
reasonable  diligence  was  not  used  to  procure 
his  attendance.— Quagliana  v.  Jersey  City,  H. 
&  P.  St.  Ry.  Co.  (N.  J.  Sup.)  43. 

f  97.  Party  held  not  entitled  to  new  trial 
because  he  was  compelled  to  go  to  trial  In  the 
lower  court  without  preparation,  where  he  did 
not  move  for  a  continuance  at  the  trial.— Han- 
nan  V.  Caproni  (R.  I.)  593. 

(H)  NEWLY  DISCOVERED  EVIDENCE. 

S  102.  Where  it  appeared  that  the  evidence 
bad  been  discovered  since  the  former  trial, 
which  by  reasonable  diligenc»  could  not  then 
have  been  obtained,  and  that  such  testimony 
is  material,  a  new  trial  will  be  granted.— Kur- 
abeedt  v.  Standard  Bleachery  Co.  (N.  J.  Sup.) 
30. 

S  102.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence,  where  due  diligence 
was  not  used  to  procure  me  same  for  tbe  trial. 
— Hannan  v.  Caproni  (R.  I.)  693. 

S  104.  Newly  discovered  evidence  held  merely 
cumulative  and,  its  equivalent  having  been  of- 
fered on  tbe  hearing,  a  new  trial  would  not  be 
granted.— Mitchell  v.  Emmons  (Me.)  321. 

i  104.-  A  showing  held.  InsufQcient  to  jnetlfy 
a  new  trial  for  newly  discovered  evidence. — 
Vester  t.  Bhode  Island  Co.  (B.  I.)  4. 

S  106.  On  a  motion  for  a  new  trial  for 
newly  discovered  evidence,  the  evidence  must  be 
such  that  it  seems  probable  that  on  a  new  trial, 
with  such  evidence,  the  result  would  be  changed, 
or  it  must  appear  that  injustice  is  likely  to  be 
done  if  the  new  trial  is  refused.— Mitchell  T. 
Emmons  (Me.)  321. 
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S  108.  Grounds  for  new  trial  In  an  action 
against  a  master  for  injuries  to  a  servant  held 
not  sufficient— McKenna.  t.  Curran  &  Burton 
(R.  I.)  513. 

m.  FROOEEDIirGB  TO  PBOOUBE 
NEW  TBIAI- 

I  113.  A  motion  ander  Rev.  St.  1906,  c.  84, 
I  53,  to  Mt  aside  a  rerdict  for  newly  discovered 
evidence,  must  be  made  In  "court,"  which  means 
the  coart  in  aesBion.— Mitchell  v.  Emmons  (Me.) 
321. 

S  127.  The  application  for,  and  the  accept* 
ance  of,  a  rule  to  show  cause  why  a  new  tnaJ 
should  not  be  granted  by  one  holding  a  bill  of 
exceptions,  is  ,a  waiver  of  all  exceptions  not 
expressly  reaerved. — Karl  t.  Diamond  (N.  J. 
Sup.)  46. 

S  147.  A  Detition  for  a  new  trial  must  be 
accompanied  oy  petitioner's  affidavit,  and  sup- 
portea  generally  by  the  affidavit  of  petitioners 
attorney.— Taft  t.  Taft  (Vt)  83L 

(  1S2.  Petitiwer  held  not  entitled  to  amend 
an  application  for  a  new  trial  after  the  filing  of 
a  motion  to  dismiss  for  objections  impeaching 
the  petition.— Taft  v.  Taft  (Vt.)  831. 

f  157.  Rale  17  of  the  Supreme  Judicial 
Court  held  to  confer  no  power  on  a  justice 
in  vacation  to  make  an  order  as  to  taking  evi- 
denoe  on  motion  for  new  trial.— Mitchell  t.  Bm- 
mons'(Me.)  321. 

S  lf)7.  Where  a  motion  is  made  under  Rev. 
St.  1903,  c.  84,  8  53,  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the  tes- 
timony respecting  the  allegations  of  tne  motion 
must  be  heard  and  reported  by  the  "justice" 
presiding  at  the  term.— Mitchell  T.  Emmons 
(Me.)  321. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NOISE 

Aa  a  nuisance,  see  Nuisance,  |  & 

NOMINATION. 

For  office,  see  Elections,  {  12& 

NON  OBSTANTE  VEREDICTO. 

Judgment  see  Judgment,  {  109. 

NONRESIDENCE. 

Service  of  notice  on  nonresident  defendants  in 
chancery  suit,  see  Eqalty,  §  123. 

NONRESIDENTS, 

Proceedings  against  uonresidents  to  compel 
specific  performance  of  contracts  for  convey- 
ance Of  land,  see  Specific  Performance,  S  107. 

NONSUIT. 

Before  trial,  see  Dismissal  and  NonstdL 
On  trial,  see  Trial,  ^  150. 

NOTES. 

Promissory  notes,  see  Bills  and  Mote*. 

NOTICE. 

A»  affecting  particular  clas$e$  of  penona. 

See  Vendor  and  Purchaser,  |  230. 

Notice  to  corporate  officers  as  notice  to  corpo- 
ration, see  Corporations,  g  4118, 


At  affecting  |>of*(iowIar  rightt,  dutiet,  and  UahUt- 
tiea. 

ESection  under  will,  see  WlUa.  I  78& 
Priority  of  chattel  mortgage,  see  Chattel  Mort* 
gages,  S  lOa 

Of  parttoular  fwsta,  acta,  or  prooMdinga  not 
judicial. 

Application  for  permit  for  erection  ot  en- 
croachment on  alley,  see  Municipal  Oorpora- 
tions,  gi  667. 

Findings  of  loet  gooday  see  Finding  Lost 

Goods,  {  6. 

Loss  insured  against,  see  Insurance,  H  53&- 
559. 

Nonpayment  or  protest  of  bill  or  note,  see 

Bills  and  Notes,  |  422. 
ProceedinfTs  to  assess  benefits,  see  Municipal 

Corporations,  {  455. 
Removal  of  pauper,  see  Paupers,  ^  2S. 
Sale  of  land  for  taxes,  see  Taxation,  }  (iSS. 
To  creditors  of  assignment  for  thdr  bencAt 

see  Asrtgnmenta  for  Benefit  of  Creditors,  f 

44. 

Of  particutar  judieM  proeeedinga. 
See  Specific  Performance,  8  lOT. 
Amendment  of  judgment,  see  Judgment,  |  323. 
Settlement  of  bill  of  exceptions,  see  Excep- 
tions. BiU  of,  S  4& 

NOTWITHSTANDING  VERDICT. 

Judgment  see  Judgment,  i  189. 

NOVATION. 

8  !■  A  transaction  held  to  be  an  asdgnment 
of  a  nonnegotiable  chose  in  action  as  coTlateial 
for  a  debt,  and  not  a  novation  giving  the  se- 
cured creditor  the  right  to  sue  in  aasumpsit— 
Barre  Granite  &  Quarry  Co.  v.  Fraser  (Vt.)  82& 

i  8.  To  create  a  novation,  the  original  debtor 
must  be  discha^^ed  from  liability  to  his  original 
creditor,  by  a  new  obligation  in  favor  of  the 
new  creditor,  by  the  order  of  the  original.— 
Barre  Granite  &  Quarry  Co.  t.  Fraser  (Vt)  82S. 

NUISANCE. 

PRIVATE  NUIBAXOES. 

(A)  nature'  OF  INJURY.  AND  LIA- 
BILITY THEREFOR. 

Fence  erected  for  purpose  of  annoying  adjoin- 
ing landowner,  see  Adjoining  Landowners,  |  6. 

fi  3.  The  operation  of  a  steam  engine  in  a 
residence  district  held  a  nuisance.- ReillCT  t. 
Curley  (N.  3.  Cfa.)  TOO. 

tS.  Noise  alone  may  constitute  a  nuisance. 
eiUey  v.  Curley  (N.  J.  Ch.)  TOa 

(O  ABATEMENT  AND  INJUNCTION. 

(  19.  When  a  lawful  business  creates  con- 
ditions rendering  enjoyment  of  snrronnding 
property  impossible,  equity  will  restrain  its  pnr- 
Buit.— Reilley  t.  Curley      J.  Ch.)  700. 

n.  PUBLIC  mnsANOBS. 

(B)  BIGHTS   AND  REMEDIES  OF  PRI- 
VATE PERSONS. 

I  72.  A  person  suffering  special  injuiy  Crom 
a  common  nuisance  may  recover  therefor.— 
Smith  T.  Preston  (Me.)  653. 

NUNC  PRO  TUNC. 

Entry  of  Judgment,  see  Judgment  |  273. 

OBJECTIONS. 

For  purpofie  of  review,  see  Appeal  and  Ekror. 

Sfi  204-241;  Criminal  Law,  j  1030. 
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OBLIGATION  OF  CONTRACT. 

LawB  impairing,  see  GonBtdtational  Law,  6 
137. 

OBSTRUCTING  JUSTICE 

Oon^racy  to  obstrnct  Jnatlce,  see  Cooipiraey, 

OBSTRUCTIONS. 

Of  easements,  see  Easements,  8S  38-70. 
Of  highwar  bj  railroad  tracks,  see  Railroads, 
I  99. 

Of  navigable  stream^  aee  Navigable  Waters,  I 
26. 

Of  street,  see  Hnnidpal  Oorporadons.  |  776, 

OFFER. 

Of  proof,  see  Trial,  H  86-48. 

Pn^osals  for  contract,  aee  Contracts,  f  22. 

OFFICERS. 

Leplslative  power  over  municipal  oBleers,  see 

Municipal  Corporations,  g  67. 
Quo  warranto,  aee  Quo  Warranto. 

Particular  cla*te»  of  ofHotn, 

See  Justices  of  the  Peace;  RecelTers. 

Assessors  of  taxes,  see  Taxation,  {  817. 

Onrpornte  officers,  see  Corporationa,  \%  291- 
320.  399-433. 

County  officers,  see  GoTmties,  i  65. 

Healtii  officers,  see  Health,  g|  18.  10. 

Municipal  offlceni.  see  Mnidcipal  Gorporatloni, 
S8  129-186,  745%. 

Bevenue  offlcerst  see  Internal  Reventte,  |  22. 

School  officers,  see  Schools  and  Sehool  Dis- 
tricts, i  63. 

State  offlcen,  see  States,  i  07. 

I.  AVPOnmHEHT.  QVAUFIOATIOH, 
AHD  nSlTUBB. 

(F)  TBBM  OF  OFFIGB,  YAOAMOIBS,  AND 
HOLDING  OYBB. 

Holding  over  by  corporate  offlcen  on  failnre 
to  elect  sncoessm,  see  Corporations,'  1  291. 

zn.  bights,  powers,  dutteb,  amd 
liabujtieb. 

I  113.  In  an  action  to  recover  a  penalty  un- 
der Act  1904  (P.  L.  p.  160)  S  26,  for  obstruct- 
ing inspectors  of  the  department  of  laXtot  in 
their  duties,  erldence  held  to  raise  a  prima 
facie  case  for  the  jury,— Bryant  t.  N.  Z.  Gravei 

Co.  (N.  J.  Sop.)  eo. 

OPINION  EVIDENCE. 

In  civil  actions,  see  Evidence,  U  470-646. 

OPINIONS. 

Of  coorts,  see  Conrta,  |i  98,  90k 

OPTIONS. 

tPo  purchase  or  sell  demised  premises,  see  Land- 
lord and  Tenant,  |  Sa 

ORAL  CONTRACTS. 

See  Release,  }  57. 

ORDER  OF  PROOF. 

At  trial,  see  OMsl,  H  69,  69b 

ORDERS. 

Orders  In  contempt  proceedings  against  defend* 
ant  in  supplementary  proceedings,  see  Execu- 
tion, S  418. 


Review  of  appealaUe  orders,  see  Appeal  and 

E!rror. 

ORDINANCES. 

Municipal  ordinances,  see  Manicipal  Corpora- 
tions, H  106,  107,  294,  819,  601-686. 

ORPHANS'  COURTS. 

See  Courts,  1 19a 

OUSTER. 

Ousting  jurisdiction  of  court  by  contract,  see 
Contracts,  |  127. 

OVERCHARGE. 

By  cazrier,  see  Oarriers,  %%  199,  202;, 

OVERT  ACTS. 

See  Conspiracy,  i  27. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward;  Infants. 

Prosecution  of  parents  for  manslaughter  in 
failing  to  provide  child  with  medical  attend- 
ance, see  Homicide,  {  28S. 

PARKS. 

See  Mnnicipal  Corporations,  S  722: 

PAROL  EVIDENCE. 

In  civil  actions,  see  Bvidence,  gi  884-462. 
Of  r^ease,  weight  and  sufficiency,  see  Release, 

PARTIAL  INVALIDITY. 

Of  statute,  see  Statutes,  1  61. 
Of  will,  see  Wills,  {  161. 

PARTIES. 

In  soNofls  Ay  or  itgaintt  pariUsvUar  ehutM  Cf 

pertoru. 
See  Carriers,  {  130^. 

In  particular  aoUont  or  proceeding*. 

See  Lil>el  and  Slander,  S  04;  Mandamns,-  | 
146;  Specific  Performance,  |  10& 

For  loss  of  or  injury  to  goods  shipped,  see  Car- 
riers, {  130^. 

Probate  proceedings,  see  Wills,  S  263. 

BevietD  as  to  parties,  and  partiei  to  prooetdinga 
in  appellate  courts. 

Parties  entitled  to  allege  error,  see  Appeal  and 
Error,  H  878,  881. 

To  conwyancet,  contracts,  or  other  transactions. 
See  Contracts,  ||  22.  28^  188. 

XL  DEFElTDANTi. 

(B)  JOINDER. 

S  25.  A  defendant  may  not  bring  In  third 
parties  to  litigate  with  them  matters  not  con- 
nected with  the  suit— Alien  v.  Chase  (Conn.) 
367. 

V.  DEFBOTS.  OBJECTIOXa,  ABB 
AXEHDMEBT. 

i  96.  The  omission  of  the  state  from  the 
title,  in  quo  warranto  proceedings  to  try  title 
to  a  public  office,  is  a  formal  defect,  which  is 
amendalile.— Anderson  v.  Myers  (N.  j.  Sup.) 
139. 
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PARTITION. 
H.  A0TXOH8  FO&  PABTmOR. 

(A)  RIGHT  OF  ACTION  AND  DEFENSBS. 

I  17.  In  partitloii,  where  complsinatit'B  title 
la  disputed  oj  ■  co-tenant,  he  will  be  required 
to  establish  It  at  law,  and  the  bill  wUl  be  re* 
taiued  until  he  does  so.— Conntrr  Hmdcb  Land 
Co.  V.  De  Gray  (N.  J.)  340. 

^  19.  A  tenant  in  common  who  had  been  dia- 
seiseil  is  not  entitled  to  partition,  but.  to  pre- 
vent the  tenant  in  common  tnmi  haTinff  parti- 
tion, there  must  be  an  actual  ouster.— Boll  t. 
Everitt  (N.  J.)  263. 

(B)  PBOCBEDINGS  AND  BELIEF. 

f  111.  An  order  modifying  a  partition  decree 
after  sale  held,  in  effect,  a  raonnatioD  of  a  deed 
to  one-half  of  the  property  to  a  receiver  in  sup- 
plementary proceedings,  so  as  to  entitle  the  re- 
ceiver to  the  proceeds  of  sale  proportionate  to 
his  interest  as  stated  In  the  modified  decree^— 
Harris  T.  Hibbard  (N.  J.  Ch.)  787. 

$  111.  A  trustee,  complainant  In  attachment, 
held  a  necessary  party  to  proceedings  tpT  the 
distribution  of  the  proceeds  of  the  attached  prop- 
wt^  in  partition.— Harila  t.  Hlbbazd  (N.  J.  Oh.) 

PARTNERSHIP. 

8ee  ABSociatlons ;  Joint-Stock  Companies. 
Partnership  ledgers  as  evidence  in  proceedings 
for  accounting,  see  Evidence,  {  3M. 

PASSENGERS. 

See  Canien,  H  247-884. 

PATENTS. 

Z.  TXTU,  OOirVETANOES,  AHD  OON- 
TRAOTS. 

(C)  LICENSES  AND  CONTRACTS. 
Aeconnting  for  royalties  In  suit  for  specific 

performance  of  contracti  see  Specific  Per- 
formance, I  127. 
Mnltifarionsnesq  In  Reading  In  actlou  for  roy- 
altiea,  see  Equity,  |  148. 

PAUPERS. 

Z.  DUTT  OF  KBLTET  IN  aEKEKAZi. 

Special  or  local  laws,  see  Statutes,  {  04. 

n.  POOB-I.AW  DIBTBIGTB  AXD  OF- 
FICERS. 

Presumption  as  to  regularity  of  proceedings  for 
election  of  OTerseera  of  the  poor,  see  Bri- 
dence,  t  83. 

m.  BETTLEUEITT  AND  BEKOVAI.. 

I  20.  Rev.  St.  c.  27,  (  1,  par.  3,  declaring 
that  llleeitimate  children  whose  parents  subse- 
quently fntermariT  shall  have  the  settlement  of 
their  father,  applies  to  the  pauper  settlement 
of  children  of  parents  living  in  adulteiy  at  the 
time  of  the  birth  of  the  children. — Inhabitants 
of  Wellington  v.  Inhabitants  of  Corinna  (Me.) 
889. 

{  20.  Under  Rev.  St.  c.  27,  S  1.  par.  3,  de- 
claring that  illegitimate  children  whose  parents 
subsequently  intermarry  shall  have  the  settle- 
ment of  their  father,  children  have  the  pauper 
settlement  of  their  father.— Inhabitants  of  Wel- 
lington V.  Inhabitants  of  Corinna  (Me.)  888. 

I  2S.  Where  the  overseers  of  the  poor  of  one 
town  failed  to  return  an  answer  within  two 
months,  as  required  by  Rev.  St.  c.  27,  I  40,  to  a 
pauper  notice  sent  by  the  overseers  of  another 


town,  pursuant  to  section  80,  held  tbat,  ttongl) 
the  town  was  estopped  to  deny  that  the  pauper 
settlement  was  in  anr  other  than  the  latter 
town,  It  was  not  prednded  from  showing  that 
It  was  In  such  town.— InhaUtants  of  Welling- 
ton V.  Inhabitants  of  Corinna  (Me.)  889. 

ZV.  ftUPPOBT,  BERVIOES,  AHD  EZ- 
PEH8EB. 

I  88.  An  insufficient  compliance  with  Rer. 
St  a  27,  fi  39,  providing  for  a  notice  from  the 
overseers  of  toe  poor  or  one  town  to  those  of 
another,  AeM  waived,  where  acc^ited  without 
obJection.--Inhabitants  of  WeUingtiim  t.  Inhab- 
itants of  Corinna  (Me.)  889. 

J  62.  In  an  action  by  one  town  against  an- 
other for  expense  Incurred  for  pauper  supplies, 
it  is  sufficient  to  show  that  the  supplies  were 
furnished  by  a  majority  of  the  acting  overseen 
of  the  poor,  even  though  the  town  record  may 
not  show  that  they  were  elected  as  required 
law.— Inhabitants  of  Welliivton  t.  Inhabltanis 
of  Corinna  (Me.)  889. 

PAYMENT. 

See  Compromise  and  Settlement;  Tender. 
Payment  outside  of  state  of  debt  contracted 

within  state,  as  affecting  right  of  gunidi- 

ment,  see  Gamishmeut,  S  81. 
SulHvgation  on  payment,  see  Subrogation. 

Of  partioutar  clauet  of  ohligationM  or  UaliUtiet. 
See  Fines,  |  19. 

Compensation  for  property  taken  for  pobUe 
use,  see  Ehninent  Domnin,  SS  153,  155w 

License  fees,  see  Licenses,  }  32. 

Price  of  goods  sold,  see  Sales.  {{  174^182. 

Price  of  und  sold,  see  Vendor  and  Pmdiasei; 
8  172. 

Taxes,  see  Taxation,  |  631. 
L  REQUISITES  AND  S1TFZTCIENOT. 

S  17.  A  note  ^ven  by  an  owner  to  a  subcon- 
tractor held  not  payment  so  as  to  defeat  a  sub- 
sequent snbcontiaetor's  lien  on  Hat  amount. — 
A.  W.  Burrltt  Co.  t.  Negry  (Conn.)  07a 

S  22.  A  tender  of  a  check  In  part  payment, 
which  is  not  accepted,  but  is  not  returned,  is  in- 
sufficient to  constitute  payment.— Washington 
Real  Estate  On.  t.  Wachenhelnier  Bros.  (R.  U 
692. 

IV.  PLEADING,  EVIDENOE,  TBXAL, 
AND  REVIEW. 

I  B9.  Under  the  express  terms  of  Practice 
Bo<^  190&  p.  250,  i  160,  payment  must  be 
pleaded  to  be  available  as  a  defense. — Stalker  t. 
Hayes  (Conn.)  1090. 

i  67.  Ordinarily,  notes  given  by  a  debtor  for 
the  amount  due  from  him  on  account,  are  prima 
facie  payment  of  the  account. — Taplin  &  Rowell 
V.  Marcy  (Vt.)  7Z 

I  70.  In  an  action  for  the  price  of  goods  al- 
leged to  have  been  sold  to  defendant  through  a 
third  person  as'  his  agent,  evidence  held  compe- 
tent to  show  that  lien  notes,  taken  in  the  name 
of  the  third  person  by  plaintiffs,  were  taken 
merely  to  hold  title  until  the  gooda  reached  their 
destination  and  were  paid  for,  and  were  not 
taken  as  payment  for  the  goodi^Taplin  ft 
Rowell  T.  Marcy  (Vt)  72. 

S  73.  That  payments  for  goods  were  indorsed 
upon  notes  reserving  title  thereof  in  the  seller 
held  not  conclusive  as  to  the  purpose  for  which 
the  notes  were  given,  but  merely  evidence  to  be 
considered  In  connecnra  with  other  fiwta.— Ti^ 
lin  ft  Bowell  v.  Max«y  (Vt)  72. 

PAYMENT  INTO  COURT. 

Of  legacy  to  town  council  in  trust  to'  ke^  in 
repair  testator's  burial  lot,  see  Executors  and 
Administrators,  |  808. 
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PENALTIES. 

ConBtraction  of  penal  statutes,  see  Statntes,  I 
241. 

Under  coDtracts,  see  DamageB,  {  78. 

For  particular  oott.  or  omiBtion*. 
Nonparment  of  tax,  see  Taxatl<m.  f  SKk 
Obstruction  of  performance  of  official  dutj,  see 

OfHcers,  %  113. 
Violation  of  ordinance  of  board  of  health,  see 

Health,  t  8& 
Violation  of  regulations  bjr  carrier*  see  Gar- 

ilen,  I  20. 

n.  Aonom  aitd  other  pbooeed- 

S  32.  Id  B  penal  action,  no  affidavit  of  de- 
fense is  required. — Commercial  Kat.  Bank  r. 
Kiik  (Pa.)  10«i. 

PERCOLATING  WATERS. 

Bee  Waters  and  Water  Courses,  {  107. 

PEREMPTORY  WRIT. 

Of  mandamus,  see  Mandamus,  %  180. 

PERMIT. 

Bemoral  permits  under  liquor  licenses,  see  In- 
toxicating Liquors,  |  lOi. 

PEflPETUITIES. 

I  3.  A  legacy  to  a  town  council  for  the  pres- 
ervation of  the  testator's  burial  lot  is  saved 
from  the  role  against  perpetuities  by  Oen.  Laws 
c.  40,  S  35,  and  the  trust  is  valid,  though 
successive  councils  have  declined  to  accept  it. — 
Rhode  Island  Hospital  Trust  Co.  v.  Town  Coun- 
cil of  Warwick  (K.  I.)  644. 

S  4.  Certain  deed  keld  not  to  violate  the  rule 
aeainst  perpetuities.— Brown  t.  Boeder  (Md.) 
417. 

§  4.  "PerpetuitieB"  defined.— Hollander  v. 
Central  Metal  &  Supply  Co.  of  City  of  Balti- 
more (Md.)  442. 

{  4.  Application  of  the  rule  against  perpetui- 
ties is  not  determined  by  the  character  of  the 
estate  conveyed,  but  by  the  answer  to  the  ques- 
tion. Will  it  necessarily  vest  within  the  time 
fixed  by  the  rule?-~Hollander  v.  Central  Metal 
&  Supply  Co.  of  City  of  Baltimore  (Md.)  442. 

S  4.  A  contract  by  a  lessor,  her  heirs  and  as* 
signs,  to  convey  the  fee  to  the  land  to  the  les- 
sees, their  heirs  and  assigns,  upon  payment  of 
8peci6ed  amounts  held  not  to  violate  the  rule 
against  peqietuities.— Hollander  v.  C^iral  Met- 
al ft  Supply  Co.  of  City  of  Baltimore  (MdJ  442. 

PERSONAL  INJURIES. 

Parol  or  extrinsic  evidence  as  to  release  of 

liability,  see  Evidence,  >  4m 
Belease  of  claim  for  damages,  operation  and 

effect,  see  Belease,  S  84. 

PorMonIar  esMet  or  sieafM  of  injury. 
See  Assault  and  Battery,  |  8;  Electrlci^,  K 

14,  10;  Negligence. 
Defects  in  bridge,  see  Bridges,  |  4& 
Operation  of  railroads,  see  Railroads,  H  276^ 

308-8M. 

Operation  of  street  railroad,  see  Street  Rail- 
roads, H  66-117. 

Partioular  clataea  of  persons  iniuretL 
Employ^,  see  Master  and  Servant,  98-296. 
Guests,  see  Innkeepers,  |  10. 


Passenger,  see  Carriers,  {f  280-320. 
Travelor  on  highway,  see  Munidpal  Gorpwa- 
tioDS,  H  776^800. 

PETITION. 

In  pleading,  see  Pleading,  {  74. 

PHYSICIANS  AND  SURGEONS. 

S  14.  Where  defendant  treated  plalntilTB  eye 
as*a  specialist,  he  was  bound  to  exercise  that 
degree  of  care  ordinarily  possessed  by  practi- 
tioners devoting  special  attention  to  a  particu- 
lar organ.— Rann  v.  Twitchell  (Vt)  1045. 

S  18.  An  eye  specialist  held  not  to  have  used 
the  care  reqnirea  in  di^nosing  and  treating 
plaintUTs  injured  eye.— Rann  v.  Twitdiell  (Vt.) 
1045. 

PIERS. 

See  Wharves. 

PLACE. 

Of  sale  of  land  for  taxes,  see  Taxation,  %  655. 
Of  taxation,  see  Taxation,  1  274. 

PLEA. 

In  criminal  prosecution,  see  Criminal  Law,  { 
286. 

PLEADING. 

Applicability  of  InatrnctionB  to  pleadings,  see 

IVial,  S  261. 

Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, 24^261. 

Defects  in  ground  for  collateral  attack  on  judg- 
ment, see  Judgment,  8  503. 

To  sustain  judgment,  see  Judgment,  f  101. 

AlletfaUont  at  to  partioular  faott,  acta,  or  (rans- 

actiont. 

See  Damages,  S  157;  Judgment,  {  948:  Pay- 
ment, %  58;  Belease,  Sf  52-58. 

in  aoHoiis  by  or  againtt  porfjoiilar  olssset  of 
persons. 

See  Csrriers,  ||  814,  380;  Master  and  Serr- 
ant,  {  329. 

Water  companies,  see  Waters  and  Water 
Oourses,  I  20^ 

In  particular  actiont  or  proceedingt. 

See  Assault  and  Battery,  S  24;  Divorce,  fiS  00- 
101;  Equity,  $8  141-263;  Injunction,  |  118; 
Libel  and  Slander,  S  94;  I^egligence,  fif  108, 
111;  Replevin,  H  57-61;  Specific  Perform- 
ance, H  114-116;  Torts,  %  26;  Trespass,  | 
43;  Trover  and  Conversion,  8  32. 
For  bruch  of  contract^  see  Contracts,  |  S40k 
For  compensation  of  brokers,  see  Brokers,  i 
82. 

For  death,  see  Death,  §8  48,  55. 

For  death  caused  by  wrongful  sale  of  Infiam- 
mable  and  explosiTe  materials,  see  Explo- 
sives, 8  9- 

For  Injuries  to  passenger,  see  Carriers,  %  314. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, 8S  260-264. 

For  negligence  of  water  company,  see  Waters 
and  Water  Courses,  8  209. 

For  wrongful  ejection  of  passenger,  see  Car- 
riers. §  380. 

Indictment  or  criminal  Information  or  com- 
plaint, see  Indictment  and  Information. 

In  Justice  court,  see  Justices  of  the  Peace,  | 
97. 

On  benefit  certificate,  see  Insurance,  8  815. 
On  bill  or  note,  see  Bills  and  Notes,  8  467. 
On  indemnity  contract,  see  Indemnity,  {  16. 
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Pleas  in  criminal  prosecntioiu,  see  Criminal 

Law,  I  286. 
To  conflrm.  aBseument  tor  benefit  from  public 

^^rorement,  see  Municipal  Corporations,  | 

To  recover  possession  of  demised  premises,  see 

Landlord  and  Tenant,  t  SOS. 
To  redeem  from  mortgage,  see  Mor^ges,  | 

616. 

To  set  aside  fraudulent  conTerances,seeFraad' 
olent  CooTerances,  ff  208. 

JZevtew  of  deeUioiu  and  pleaHt^f  in  appeUaU 
court*. 

Decisions  reviewable,  see  Appeal  and  Elrror,  § 
78. 

Exceptions  for  purpose  of  review,  see  Appeal 

and  EIrror,  |  255. 
Harmless  error,  see  Appeal  and  E-rror,  §  1042. 
PreRumptions  on  appeal,  see  Appeal  and  Error, 

i  918. 

Bemitting  cause  to  lower  court  to  state  grounds 
for  sustaining  demurrer,  see  Appeal  and  Er- 
ror, I  6B7. 

I.  rOBM  Asm  AIXEOATIOira  XH  OEir- 

S  11.  Where  defendant  alleged  generally  that 
plaintiff  agreed  to  sell  to  defendant  the  ice,  for 
ttie  price  of  which  the  action  was  brought,  at 
a  certaig  price,  it  was  sufficient,  without  alleging 
that  defendant  promised  to  talce  the  ice  and  pay 
for  it;  that  being  a  matter  of  proof.— Wood- 
bridge  Ice  Co.  V.  Semon  Ice  Cream  Corp.  (Conn.) 
577. 

f  11.  Bule  respecting  general  allegations  in 

Salty  pleading  stated.— Hollander  v.  Central 
etal  ft  Supply  Co.  of  City  of  Baltimore  (Md.) 
442. 

9  34.  Plaintiff  having  set  out  the  memoran- 
dum of  the  contract  in  bis  declaration  and  re- 
lied upon  it  alone  to  validate  the  contract,  it 
will  not  be  taken  that  any  other  requirement  of 
the  statute  of  frauds  was  complied  with.— 
Crosby  v.  Bouchard  (Vt.)  835. 

S  85.  Where  tbe  declaration,  though  unnec- 
essarily, sets  out  the  memorandum  of  the  bar- 
gain, it  becomes  a  material  part  thereof,  and 
cannot  be  i^ected  as  Burplnstge.— Crosby  t. 
Boochaid  (VL)  835. 

n.  DE0I.ABATX01I,  OOMPIAINT,  PE- 
TITIOir,  OR  ITATOIEEIIT. 

/•  iHirMiJtttar  aotiofis  or  prooeedingt. 
See  Specific  PerA>rmance,  |  114. 
For  death  of  or  Injuries  to  servant,  see  Master 

and  Servant,  H  260-261. 
For  negligence  of  water  company,  see  Waters 

and  Water  Ooorses,  §  200. 

{  74.  Under  Court  and  Practice  Act,  }  246, 
a  writ  of  trespass  on  the  case  may  be  followed 
by  a  declaration  in  trespass. — Adams  v.  lior- 
raine  Mfg.  Co.  (B.  I.)  180. 

m.  PLEA  OB  AHSWER.  OROSS-OOM- 
PLAIMT.  AND  AFFIDAVIT 
OF  DEFENSE. 

(B)  DILATOBT  PLEAS  AND  MATTBB  IN 
ABATEMENT. 

In  suit  for  specific  performance,  see  Spedfic 

Performance,  S  11& 

(B)  SBT-OPF,  COUNTEBCLAIM,  AND 
CROSS-COMPLAINT. 

Plea  of  set-off  as  admitting  plaintiffs  canne  of 
action,  see  Set-OfE  and  Counterclaim,  $  66. 

XV.  REPLIOATIOK  OR  REPLT  AlTD 
81TBBEQVE1TT  PLEADHTOB. 

Jt  ITS.  Since  matters  of  record  are  not  to  be 
ed  by 


a  Jury,  a  replication  relating  thereto 


flbould  not  conclude  to  the  country. — Probate 
Court  of  Cumberland  v.  Fitz-Simon  (R.  I.)  641. 

5  173.  A  replication  in  an  action  on  the  bond 
of  an  executor  for  unfaithful  administraiioD 
keU  to  contain  new  matter.— Probate  Court  oi 
Cnmberiand  v.  Fiti-Slmon  (B.  L)  041. 

t  182.  Where  no  reply  is  filed,  the  allMatloni 
of  the  answer  are  admitted.- Downw  v.  Moriar- 

ity  (Conn.)  581. 

V.  DEMURRER  OR  EXOEPTIOIT. 

Admissions  by  demurrer  to  plea  in  crimina] 
prosecution,  see  Criminal  Law,  |  203. 

Decisions  reviewaUe,  see  Appeal  and  £^Tor,  H 
78,  102. 

Payment  of  costs  as  conation,  to  right  to  ap- 
peal from  order  overruling  demurrer,  see  Ap- 
peal and  E:rror,  8  36a 

Baising  objections  by  demurrer,  or  by  luotioB 
to  dismiss,  see  Dismissal  and  Nonsuit,  {  Z<S. 

Bemitting  cause  to  lower  court  to  state  grouwU 
for  sustaining  demurrer,  see  Appeal  and  Er- 
ror, S  657. 

S  18&.  A  motion  to  dismiss  and  a  demurrer 
are  not,  at  common  law,  interchangeable.— 
Littlefield  t.  Maine  Cent  R-  Co.  (Me.)  657. 

5  193.  A  misjoinder  of  counts  affords  cause 
for  general  demurer  to  the  declaration.- Mar- 
ter  T.  Henry  Sancbes  Co.  (N.  J.  Sap.)  41. 

J 201.  Grounds  of  demurrer  to  a  bill  to  epc- 
cally  perform  an  agreement  Acid  too  generftl 
for  consideration.— Darcey  v.  Darcey  (B-  I-) 
595. 

8  214.  A  demurrer  does  not  confess  a  mat- 
ter of  law  deduced  by  either  party  from  the 
facts  pleaded.— Hone  v.  FresQue  Isle  Water  Co. 
(Me.)  760. 

8  214.  A  demurm  only  admits  such  facts  as 

are  well  pleaded  in  the  declaration. — Hone  v. 
Presque  Isle  Water  Go.  (MeJ  768. 

8  225.  A  demurrer,  at  common  law,  admits 
the  Jurisdiction,  but  attacks  the  pleadings.— 
Uttlefield  V.  Maine  Cent  B.  Co.  (Me.)  657. 

VL  AMENDED  AND  ■tTPPLEKEKTAIi 
PLEADINGS  AND  REPLEADBB. 

Exceptions  for  purpose  of  review,  see  Appeal 

and  EkTor,  |  255. 
Presumptions  on  appeal,  see  Appeal  and  Srror, 

6  018. 

8  236.  Befusal  of  amendment  of  complaint 
two  years  after  commencement  of  action  and 
after  other  amendments  thereof  held  in  discre- 
tion of  court — Bristol  v.  Pilchard  (Conn.) 

S  238.  Where  it  is  sought  to  amend  an 
original  declaration,  if  the  court  is  in  doubt, 
on  inspection  of  the  original  declaration  and 
the  amendment,  whether  the  amendment  de- 
clares upon  tlie  same  cause  of  action,  it  may 
inquire  dehors  them.— Davis*  Adm'x  T.  Bnt- 
land  B.  Go.  (Vt.)  724. 

8  245.  Where  a  causie  was  argued  on  the 
assumption  that  the  bill  tiad  been  amended,  tbe 
amendment  must  l>e  actually  made  before  de- 
cree—Farmer V.  Ward  (N.  J.  Ch.)  401. 

^  248.  In  an  action  by  an  administrator  and 
heirs  to  recover  possession  of  land  and  damages, 
the  court  held  to  have  properly  permitted  the 
administrator  to  withdraw,  and  the  remaining 
plaintiffs  to  file  a  substitute  complaint  alleging 
ownership  in  th^nselves.— Thomas  v.  Young 
(Conn.)  1100. 

8  248.  A  declaration,  in  an  action  for  the 
death  of  a  railroad  employe,  which  did  not 
allege  that  decedent  did  not  know  of  the 
breaches  of  duty  alleged  therein,  Md  propeHy 
amended  to  sup6ly  the  omission.— Davu*  Adm'x 
V.  Butland  B.  Go.  (Vt.)  724. 
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I  248.  An  BmeDdment  to  a  pleading  setting 
np  the  same  matter  more  fully  or  differently  is 
allowable,  but  not  an  amendment  setting  up  a 
different  matter.— DetIs'  Adm'i  t.  Rutland  R. 
Co.  (Vt.)  724. 

{  200.  Amendments  to  tbe  CMDplaJnt  not 
changing  the  issues  may  be  permitted  at  any 
time  before  verdltli,— Allen  t.  Chase  (Ooul) 
367. 

Vn.  UGlTATUBEAHDTEBIFIOATIOir. 

Ii^nstlce  court,  see  Justices  of  tiie  Peaee^  | 

S  287.  Held,  tiiat  there  was  no  room  for 
doubt  respecting  the  identity  of  a  libelant  for 
divorce  and  the  person  who  made  her  mai^  on 
the  libel.— Inhabitants  of  WellinKton  T.  In- 
habitants of  Corlnna  (Me.)  SS9. 

Vm.  PBOFERT.  OYER,  AND  EX- 
BIBITB. 

In  actions  for  Injunction,  see  Injunction,  {  IIS. 

Z.  TZLMXQ.  SERVICE,  ARD  WITB- 
DRAWAI- 

Admissions  by  pleading  subBequently  with- 
drawn as  evidence,  see  Bridence,  { 

Xn.  ISSUES,  PROOF,  ARD  VABIAHOE. 

As  to  damages,  see  Damages,  |  157. 

I»  particular  actioiu  or  proceedmga. 
See  TrespasB,  J  48. 

For  breach  of  contract,  see  Contracts,  S  M6. 

For  death  of  or  injuries  to  servant,  see  Master 
and  Servant,  S  ^t!4. 

For  wTOQf^ful  death,  see  Death,  |  48. 

For  wroDKftit  ejection  of  passenger,  see  Car- 
rier*, §  380. 

In  city  courts,  see  Courts,  i  189. 

i  887.  Notwithstanding  Practice  Act.'  Revi- 
sion of  1903  (P.  li.  p.  671)  I  125,  he^d^  that 
there  must  be  no  variance  to  the  prejudice  of 
the  adverse  party.— Jordan  v.  Reed  (N.  J.)  280. 

I  388.  For  the  complaint  in  an  action  on  a 
note  against  the  maker  to  plead  a  special  in- 
dorsement, when  it  was  In  olank,  held  an  im- 
material variance,  required  by  Practice  Book 
1908,  p.  246,  i  149.  to  be  disregarded.-E.  L. 
Cleveland  Co.  t.  Chittenden  (Conn.)  985. 

Xm.  DEFECTS  AMD  ORJEOTIORB, 
WAIVER,  AND  AIDER  RT  VER- 
DICT OR  JUDGHENT. 

Grounds  for  collateral  attack  on  jndgment,  see 
Judgment,  |  503. 

i  409.  Defect  in  a  pleading  held  to  present 
ground  for  demurrer  or  objection  to  the  evi- 
dence, but  not  for  a  requested  instruction.— 
Woodbridee  Ice  Co.  v.  Semon  Ice  Cream  Corp. 
(Conn.)  577. 

i  418.   By  filing  a  substituted  answer,  de- 
fendant vaived  all  right  to  thereafter  Question 
the  corxectnesa  of  a  ruling  sustaining  a  de- 
'  tnurrer.— Allen  v.  Chase  (Conn.)  367. 

{  418.  The  filing  of  an  amended  answer  un- 
der an  order  for  answer  to  unanswered  para- 
gmphs  to  be  filed  in  a  specified  time  held  a  vol- 
lltDtaryact  so  as  to  waive  objections  to  sustain- 
ing a  demurrer  tp  the  orfg^nal  answra.- Pettos 
V.  Oault  (Conn.)  SOO. 

§  418.  A  defendant  who  voluntarily  amends 
er  substitutes  an  answer  after  demurrer  sus- 
tnined  waives  the  right  to  except  to  the  sus- 
taining of  the  demurrer.- Pettus  t.  Oault 
(Conn3  609. 

I  42&  The  proper  way,  in  an  action  tor  in- 
juries sustained  in  a  collision  with  an  automo- 
bile, to  have  raised  tt«  question  whether  under 


the  role  of  pleading  (Practice  Book  1008,  p. 
244,  I  144)  plaintiff  should  have  alleged  that 
the  automobile  was  driven  by  defendant  by  his 
agent  declared.— Irwin  v.  Judge  (Coon.)  672. 

PLEDGES. 

5 80.  A  mortgagee,  to  whom  an  endowment 
_  icy  was  assigned  as  additional  security, 
should  be  charged  with  interest  on  the  amount 
received  on  the  policy,  where  he  has  unneces- 
sarily delayed  in  its  collection^Felgner's 
Adm^rs  V.  Slingluff  (Md.)  978;  SUnglnff  TrFel8<> 
ner's  Adm'rs,  Id. 

POLICE. 

See  Municipal  Oorporatlons,  |  ISL 

POLICE  POWER. 

Bee  Constitutional  Law,  S  81. 

Certification  for  purpose  of  review  of  question 
involving  delegation  of,  see  Appeal  and  Er- 
ror. 8  309.  . 

Of  ^nic^li^,  see  Municipal  Oorpozations, 

poLicr. 

Of  ii^nranee,  eee  Insurance. 

POLITICAL  RIGHTS. 

Suffrage,  see  Blections. 

PONDS. 

See  Waters  and  Water  Courses,  8|  171-179. 

POOR  UWS. 

See  Paupers. 

POPULATION. 

As  basis  for  determining  number  of  liquor  li- 
censes to  be  issued  in  towns,  see  Intoxicating 
liquors,  |  46. 

POSSESSION. 

See  Adverse  Possession. 
Of  demised  pr«nlses,  see  Landlord  and  Ten- 
ant, S  308. 

To  sustain  suit  for  partition,  see  Partition,.  8 
19. 

POSTING. 

Notice  of  finding  of  lost  goods,  see  Finding 
Lost  Goods,  llfc  . 

POWERS. 

Creation  by  will,  see  Wills,  SS  681-^. 

Of  attorney,  see  Principal  and  Agent 

Of  sale  in  mortgage,  see  Mortgages,  S§  367-378. 

PRACTICE. 

in  particular  civil  aotiona  or  prooeedinffg. 

See  Action  on  the  Case;  Assumpsit,  Action  of; 
Contempt,  I  «6;  Divorce,  CS  62-137;  Eject- 
meat;  Mandamus,  S§  146-187;  Quo  Warran- 
to, §  32;  Replevin;  Trespass,  ft  43;  Trover 
and  Conversion,  $  Z2. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  J  5101 

Condemnation  proceedings,  see  Eminent  Do* 
main.  H  169-261. 

Particviar  proceedinga  in  aetion§. 
See  Continuance:   Costs;   Damages,  |  157; 
Depositions;   Dismissal  and  Noflsnltj  Evi- 
dence; Execution:  Judgment;  Jury;  Llmite- 
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tl(m  of  Actions;  Parties;  Keadlns;  Befer- 

eoce;  Trial;  Venue. 
Nonsait,  see  Trial,  {  150. 
ReTival  of  jadgment,  Bee  Jadgnunt,  |  870- 
Verdict,  see  Trial,  {{ 

ParticiiloT  remedtet  in  or  inddent  to  actUmt. 
8e«  Arrest:  Attachment;  InJnnctton;  BeeeiT- 

ers;  Tender. 
Search  warrant,  aee  Searches  and  Bdiures. 

Procedure  in  criminal  prosecutions. 
See  Bail,  #  96;  Oimlaal  Law;  Forfeitnres. 
For  ofFenses  againat  liquor  lawa,  aee  Intox- 
icating Liqaors,  H  200-236. 

Procedure  in  ewercite  of  special  or  Umtted  iurit- 
diction. 

In  equity,  see  Eijuity.  _ 
In  justices'  courts,  sea  Justices  of  t3i«  Peace, 
SI  97-13a 

Proonfwtt  m  or  by  partioular  eourtt  or  tribwwU. 
Particular  oourts,  see  Courts. 

Procedure  on  review. 
See  Appeal  and  Error;  Certiorari,  |  54;  Ex- 
ceptions, Bill  of;  New  TriaL 

PREFERENCES. 

By  carrier,  see  Carriers,  I  13. 
Elfect  of  proceedinRs  in  bankmvtcy,  see  Bank- 
niptcy,  U  160-186. 

PREJUDICE. 

Oronnd  for  rereisal  In  civil  actions,  see  Appeal 
and  ]&rn>r.  St  1032-lOTl. 

PRELIMINARY  EXAMINATION. 

On  criminal  cho^,  see  Criminal  Law,  S  207. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  }  187. 

PREMATURE  ACTION. 

Replevin,  see  Beplevin,  S  20. 

PREPARATION. 

Want  of  gronnd  for  continuance,  see  Continu- 
ance, S  17. 

PRESCRIPTION. 

Acquisition  of  rights,  see  Advenn  Posaesdon, 

PRESENTATION. 

Of  claims  against  inaumnce  companies  In  pro- 
cess of  dissolution,  see  Insurance,  |  61. 

PRESENTMENT. 

By  grand  jury,  see  Indictment  and  Infonoa- 

tion. 

Of  bill  or  note,  see  Bills  and  Notes.  |  422. 
Of  claims  against  estate  of  decedent,  see  Ez- 
ecutots  and  Administrators,  IS  228,  238. 


PRESUMPTIONS. 


As  to  iurisdictloii,  see  Courts,  |  35. 
In  elTil  actions,  see  Bridence.  Sf  67-^ 
On^pg«al  or  error,  see  Appeal  and  Eroz;  H 

PRIMARY  ELECTIONS. 

See  Elections,  }  126w 


PRINCIPAL  AND  AGENT. 

AdmissionB  by  agent,  see  Bridence,  H  243-246L 
Warrant  of  attorney  to  confer  Judgment,  see 
Judgment,  |  45. 

Affenoif  m  portfoslsr  rdsfioti*,  o|Eee«,  or  oo- 
cupationn. 

See  Attorney  and  Cliuit ;  Brokezs. 
Agency  of  husband  for  wife,  see  Husband  and 
Wife,  I  25. 

Agency  of  wife  for  husband,  see  Husband  and 

Wife,  S  23H. 
C^^owije^  agents,  see  Corporations,  H  291-320, 

Muidd^  Mfents,  see  HnnleipBl  CorpMmtiaB% 

I.  THE  BEUTIOW. 

<A)  CREATION  AND  EXISTENCE. 

Driver  for  local  transfer  company,  deUTeripg 
goods  to  express  company  as  agent  for  ship- 
per, see  earners,  f  180. 

S  14.  It  is  the  prioi  conduct  of  the  principal 
that  affords  ground  to  infer  the  ccmtinnaiice  of 
the  agency  in  the  particular  bosinev. — E.  D. 
Keyes  &  Co.  v.  Union  Pac  Tea  Co.  (Vt.)  201. 

S  21.  An  agent  may  testify  to  the  fact  of  his 
agency.— Clongh  t.  RocUngfaiun  Gonntj  XJriit 
ft  Powsr  Co.  (N.  H.)  228.  ■*  — 

S  21.  Evidence  Mid  admiasibte  to  show  the 
relation  between  defendant  and  a  person  through 
whom,  as  agent,  plaintiff  daimeo  to  have  sold 
goods  to  defendant  and  to  show  that  defewUnt 
had  assumed  the  indebtedness  to  plaintiff  con> 
tracted  by  the  third  person.— TapUn  &  Bowell  v. 
Marcy  (Vt.)  72. 

8  22.  The  declarations  of  an  agent  may  be 
received  provisionally  as  verbal  acte,  indicating 
that  he  was  acting  on  another's  behalf,  loBTing 
it  to  subsequent  proof  to  establish  his  con- 
nection as  agent.— Clough  v.  Rockingham  Coun- 
ty Light  ft  Power  Co.  (N.  H.)  223. 

fi  22.  Declarations  by  an  alleged  agent  are 
inadmissible  to  establish  the  agency.— Cloueh  t. 
Rockingham  County  Ught  ft  Power  Co.  (NTh.) 

223. 

I  22.  The  authority  of  an  agent  to  bind  hto 
principal  cannot  be  inferred  from  his  own 
statements.— Nicholss  T.  Oram  (N.  J.  Sup.)  54. 

I  23.  Evidence  held  to  show  that  cnnplain- 
ant  was  the  founder  and  proprietor  of  a  bnsi- 
nesa,  and  that  defendant  was  his  salesman  and 
omSdential  de^— Lord  t.  Smith  (Md.)  4aa 

S  24.  In  an  action  for  the  price  of  lumber  al- 
leged to  have  been  sold  to  defendant  through  a 
third  person  as  liis  a^t,  certain  questions  meld 
to  be  for  the  jury.— Taplin  ft  Bowell  t.  Marcy 
(Vt.)72.        '   '       "  ^ 

{  25.  A  tenant  held  estopped  to  deny  tbe  au- 
thority of  the  landlord's  agents  to  mt  the  prop- 
erty.—Benton  T.  Stokes  (Md.)  S32. 

xl  mutual  rightbjduties,  avd 
liabujtzes. 

(a)  execution  of  agency. 

I  68.  An  agent  owes  to  his  prindpal  the 
utmost  fidelity,  and  cannot  make  any  profit 
for  himself  from  the  business  in  wUdi  ae  is 
employed,  to  the  prindpal's  detriment. — Lord 
r.  Smith  (Md.)  430. 

(B)  COMPENSATION  AND  UEN  OP 
AGENT. 

S  81.  An  agent  must  deal  with  his  prindpal 
in  perfect  good  faith,  and,  if  he  acts  adversely 
to  him  or  omits  to  disclose  an  interest  natural- 
ly influencing  him  in  dealing  with  the  subject 
of  employment,  it  Is  snch  a  rrand  as  to  focfeit 
any  right  to  compensation  for  services.r— Sdddt 
enbaum  t.  Rnndbahen  (Goui.)  880. 
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HZ.  BIOHTg  AlfP  IJABII.ITIM  MM  TO 
THIRD  PERSOK8. 

(A>  POWEHS  OP  AGENT. 

I  100.  A  liandlord'ti  agent,  baving  aaUtority 
to  rent  property,  is  presumed  to  hare  like  aa- 
thorlty  to  give  to  tbe  tenant  notice  to  quit.— 
Benton  t.  StokM  <Md.)  fi32. 

i  103.  Authority  of  an  agent  to  hay  cannot 
properly  be  inferred  from  an  aathorlty  to  sell. 
— E.  D.  Keyea  &  Co.  t.  Union  Pac.  Tea  Co. 
<Vt)  201. 

I  103.  An  agent  in  charge  of  sales  at  a 
brancli  store  held  not  authorised  to  pnrchaae 

rds  to  repleniBB  the  stock  for  his  principal. — 
D.  Keyea  ft  Co.  T.  Union  Pac.  Tea  Co.  CVt) 

S  124.  The  constmction  of  letters  by  the 
court  without  SDbmjtting  them  to  the  jury  held 
error.— Taplin  &  EoweU  T.  Marcy  (Vt.)  72. 

S  124.  Whether  defendant's  agent  had  so  con- 
ducted the  bnalneiB,  by  pezmiSBicm  of  defend- 
ant, as  to  anthorise  him  to  pnrchaie  cert^ 
goods  of  plaintiff  held,  under  the  eridoice,  a 

?nestioD  for  the  jury.— E.  p.  Keyes  &  Co.  T. 
Fnion  Pac.  Tea  Co.  (Vt)  201. 

S  137.  A  principal  allowii^  his  agent  to  act 
beyond  bis  authority  without  objection  iB  boimd 
by  estoppel  to  those  dealing  with  the  agent, 
within  the  apparent  scope  of  his  authority^with- 
out  knowledge  of  want  of  authority.^£l.  D. 
Keyet  ft  Go.  t.  Union  Pac.  Tea  Ca  (VL)  201. 

(O  UNAUTHOBIZBD  AND  WRONGFUL 
ACTS. 

I  150.  An  employer  discharging  an  employ^ 
held  not  liable  for  damages  sustained  by  the 
employfl  in  conseqaence  of  a  letter  written  by 
employer's  aom.— WUlner  v.  SilTennan  (Md.) 

(D)  RATIFICATION. 

I  166.  Ratification  of  the  acts  of  an  agent 
Cftn  only  occur  when  the  principal  has  full 
knowledge  of  all  the  material  facts. — Stetnman 
T.  Baltimore  Antiseptic  Steam  Laundry  Co. 
(Md.)  517. 

{  170.  A  principal  who,  with  knowledge  that 
his  agent,  in  violation  of  his  authority,  is  pur- 
chasing goods  for  use  in  the  principal's  business, 
fails  to  dissent  and  notify  the  seller  thereof 
in  a  reasonable  time  will  be  taken  as  assenting 
to  the  agent's  acts.— B.  D.  Keyes  &  Co.  v.  Un- 
ion Pac  Tea  Co.  (Vt.)  201. 

I  170.  Where  a  principal,  with  knowledge 
that  his  agen]:,  in  violBtion  of  hie  authority,  is 
purchasing  goods  for  use  in  the  principaPs  busi- 
nesB,  fails  to  dissent  and  notify  the  seller  with- 
in a  reasonable  time,  such  silence  is  evidence 
of  authority  on  the  agent's  part  to  make  like 
purchaRes  in  the  future  and  before  notice  of 
want  of  authority.— E.  D.  Keyes  &  Co.  t.  Un- 
ion Pac.  Tea  Co.  (Vt.)  201.- 

f  171.  Landlord  held  to  have  ratiSed  the  act 
of  her  agent  in  making  the  lease,  and  giving 
notice  to  quit.— Benton  v.  Stokes  (Md.)  532. 

PRINCIPAL  AND  SURETY. 

See  Guaranty;  Indemnity. 

Uabilities  of  sureties  on  bail  bonds,  see  Ball. 

IiiabiUtles  of  sureties  on  bonds  tor  perform- 
ance <^  duties  of  trust  or  office,  see  Execu- 
tors and  Administrators,  H  534,  537. 

1.  OSEATXOll  AND  EXISTBlfOE  OF 
RELATION. 

(A)  BETWEEN  INDIVIDUALS. 

i  9.  Facts  held  not  to  establish  the  relation 
of  principal  and  svrety^Downing  t.  Robinson 
(Md.)  129/ 


PRIORITIES. 

Of  mortgages,  see  Chattel  Mortgages,  H  ^SO- 
163. 

PRIVATE  NUISANCES. 

See  Nolaanee,  ||  8-lft. 

PRIVATE  ROADS. 

Rights  of  way,  see  Basementa. 

{  8.  Rights  of  abutting  owners  in  private 
way  Btate(U— City  at  Manchester  v.  Hodge  (N. 
HT864. 

PRIVILEGE. 

Grants  of,  by  mnnidpalitles,  see  MniJcIpal  Gor^ 
porations,  |  607. 

PRIVILEGED  CdMMUNICATIONS. 

Dtoriosore  by  witness,  see .  Witnesses,  H  19^ 

PRIVITY. 

Between  parties  as  affecting  iteht  to  speci&o 
performance,  see  Specific  Perrormance,  i  17. 

PROBATE. 

Of  will,  see  Wills.  i%  26S~432. 

PROBATE  COURTS. 

See  Gonrti.  |  198. 

PROCEDURE. 

See  eioss-^erences  under  Practice. 

PROCEEDS. 

Of  insurance,  see  Insurance,  H  585-589. 

Of  mortgage  foreclosure  sale,  see  Mortgages,  I 

376. 

Of  partition  sale,  see  'Partition.  (  111. 
Of  tax  sale,  see  Taxation,  S  683. 

PROCESS. 

Presumptions  on  appeal  as  to,  see  Appeal  and 
Error.  8  914. 

In  particular  actiont  or  proceedinpt. 
See  Divorce,  |  79 ;  Specific  Performance,  S  107. 

Partiovlar  forme  of  ivrtte  or  other  proceaa. 
See  Arrest,  S  15;    Execution;  Garnishment; 
Injunction ;  Mandamus ;  Quo  Warranto ;  Re* 
plerin. 

Search  warrant,  see  SearcJies  and  Selanrei. 

Proceae  in  epecUU  jwiedietion*. 
See  Bauity,  S  123. 

n.  SERVICE. 

(C)  PUBLICATION  OR  OTHER  NOTICa 

In  suit  for  specific  performance,  see  Specific 
Performance,  S  107. 

PROFITS. 

Allowance  for,  In  action  for  Infringement  of 
trade-name,  see  Trade-Marks  and  Trade- 
Names,  I  98. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  Intoxica- 
ting Uquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 


For  cases  la  Deo.  Dig.  A  Amer.  Digs.  1S07  to  data  ft  Indexes  see  same  topic  *  sactltm  (f)  NUHBBR 

Digitized  by ' 


Google 


1222 


71  ATLANTnO  I»S>OBTEB. 


PROMOTERS. 

flee  OorpoiatlonB,  |  SO. 

PROOF. 

Of  lose  insQied  against,  see  lasnmnce,  ||  539- 
559. 

Taking  additional  proofs  on  Appeal*  we  Appeal 
and  Error;  SS  886,  8S& 

PROPERTY. 

Adjoining  lands,  see  Adjoining  Landowners,  f  8. 

Gonstitational  guaranties  of  rights  of  property, 
see  Constitntronal  LaW(  {{.93,  257-309. 

Incenses  in  respect  to  real  property,  see  Li- 
censes, 1  44. 

Rules  of  property,  see  Courts,  {  93. 

Subject  to  distress,  see  Landlord  and  Tenant, 
f  269. 

Subject  to  mechanic's  Hen,  eee  Mechanics'  Liene, 
I  13.  - 

ParMouIar  effeofee  of  property. 
See  Logs  and  Logging;  Mbi«  and  Minerals: 
Mortgages,  $  1 ;  Bh^plng ;  Trade>Harki  and 
Tiade-Kamea. 

Bemedjw  imiclvinff  or  affeotintf  properiy. 
Protection      rights  of  property  by  Injunctioii, 
■ee  Injunction,  |  68. 

Tranttert  and  otJter  mvtten  ^feotinff  fItJe, 
See  Adverse  PoaBesslon. 

Dedtpatlon  to  pnbllc  use,  tee  DedieatlotL 
Taking  for  pnUle  use,  nee  Eminent  Domain. 

PROSTITUTION. 

See  Disorderly  Honse. 

PROTEST. 

Of  biU  or  note,  see  Bills  and  Motes,  }  422. 

PROVINCE  OF  CdURT  AND  JURY. 

In  civil  actions,  see  Trial.  8§  191-199. 
Id  criminal  prosecutions,  see  Criminal  Law, 
H  741-768. 

PROVISO. 

In  statnte,  see  Statutes,  |  206. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 

Damages,  p|  1&-34. 
Of  death  of  insured,  see  Insurance,  |  638. 
Of  injury  from  operation  of  railroad,  see  BaU- 
I  337. 

PUBLICATION. 

Of  municipal  ordinanoes,  see  Municipal  Gor- 

rarations,  {  106. 
pamphlet^  and  eatal<«nes  by  trustee  of  state 
library,  see  States,  i  OT. 


PUBLIC  BUILDINGS. 

See  Mnnldpal  Oorporatitms,  }  722. 

PUBLIC  DEBT. 

Bee  Municipal  Corporations,  H  966,  978. 

PUBLIC  ENTERTAINMENTS. 

Use  of  public  property  for  public  entertsinmeuts 
as  depriving  citizens  engaged  in  business  of 
entertaining  of  tbeir  property  without  due  pro- 
cess of  law,  see  Constitutional  Law,  {  278. 


PUBLIC  IMPROVEMENTS. 

Br  municipalities,  see  Municipal  GoipoTStlons, 
«  274-513. 

Legislative  power  over  monidpal  improvements, 
•ee  Monidpal  Cotporatioiis,  I  70. 

PUBLIC  NUISANCES. 

See  Nuisance,  i  72. 

PUBLIC  PARKS. 

Dedication  of  property  for,  see  Dedication,  |  6. 

PUBLIC  POUCY. 

Exerdse  of  police  power  in  general,  see  Gon- 
Btitational  Law,  |  8L 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  |{  B3-80l 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Bailroads ;  Street  Railroads. 
Water  companies,  see  Waters  and  Water  Coors- 
ee,  SS  183-209. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 
Determination  of  question        as  exerciw  ct 

legislative  or  judicial  power,  see  GonstitutloD- 

al  Law,  I  ea 
Taking  property  for  public  use,  see  Eminent 

Domain. 

PUBLIC  WATER  SUPPLY. 

Sea  Waters  and  Water  Courses,  {{  183-209L 

PUNISHMENT. 

See  Criminal  Law,  |  3218;  Forfeitures;  Pen- 
alties. 
Fines,  see  Fines. 

PUNITIVE  DAMAGES. 

See  Damages,  }  01. 

For  trespass,  see  Trespass,  i  30. 

QUANTUM  MERUIT. 

See  Aasnn^t,  Action  of;  Woik  and  Labor; 

QUARANTINE. 

Liability  ot  members  of  board  of  health  for 
damagM,  see  Health,  1 18. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  Ttiai,  U  186-143. 
In  criminal  proaecationB,  see  Criminal  Law,  U 
741-763. 

QUIETING  TITLE 

£.  BIOarOFAOnOVAHDDEFEltSES. 

I  12.  Under  Gen.  St.  1895,  p.  3486.  tiie  pos- 
session of  a  tenant  In  comm(Mi,  claiming  in  suit 
to  quiet  title,  in  hostility  to  the  com]dainant. 
another  tenant  in  common,  whose  tiue  is  in 
part  only  doiied.  Is  not  the  posicsalwi  of  snefa 
other  tenant.— Country  H(»nes  Land  Co^  De 
Gray  (N.  J.)  340. 

n.  PROOEEDnras  and  belief. 

1  61.  Where  all  pereona  interested  are  msde 
pi^ea  to  an  action  to  determine  title  to  real 
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estate  tiw  conrt,  under  Practice  Book  1908, 
p.  2S7.  I  195*  may  determino  other  rlsbts  be- 
tween pertiH  on  each  side.— Paton  t.  Bobin- 
son  (C3onn.)  780. 

QUI  TAM  ACTIONS. 

See  Penalties,  {  32. 

QUO  WARRANTO. 

Amendment  hy  In«erting  state  In  title,  see  Par- 
ties, {  95. 

n.  jmUSDIOTIOH,  PRO0E£DINO«. 
AND  BELISF. 

I  S2.  The  state  shonld  be  made  a  par^  in 

J no  warranto,  ander  act  April  8,  190S  (P.  L. 
903,  p.  377)  instituted  on  the  relation  of  one 
claming  title  to  a  public  office  against  an  In- 
truder.—Anderson  T.  Myen  (N.  J.  Siv.)  189. 

RADIOGRAPHS. 

Gomp6teiU7  u  evidence,  see  IMdmce,  |  86% 

RAILROADS. 

See  Street  Bailroads. 

As  empl<vers,  see  Master  and  Semnt,  f  145> 
Attachment  of  freight  cars  not  in  actual  use, 

see  Attachment,  S  49. 
Attachment  of  frelrbt  cars  not  in  actual  use  as 

interference  with  interstate  commerce,  see 

CoD^merce,  |  81. 
Carriage  of  goods  and  paesengers,  see  Carriers. 
Inability  for  obstructing  private  easement,  see 

Easement,  |  70. 
Mniy^al  taxes  on,  see  Municipal  Corporations, 

TazatiMi  ot;  we  Tuatlon,  S|  47,  898. 

n.  TtATTi1WAl>  OOBEPAmaS. 

{  14.  Bepeal  by  Pub.  Acts  1905,  p.  335,  c. 
126,  of  the  general  railroad  law,  held  not  to 
affect  continned  existence  of  c<ntq>anies  previoos- 
ly  Ineotporated.— New  York,  B.  &  E.  Bj.  Ga 
T.  Mot!U^(Conn.)  663. 

S  32.  A  railroad  company  held  under  Gen. 
St  1887,  t  3440,  de  jure,  though  it  fails  to 
build  in  the  time  limited.— New  Toik,  B.  ft  B. 
By.  Co.  T.  UotU  (Conn.)  063. 

XV.  X4»0ATIOlf  OF  BOAIK  TEBMHII. 
AHD  BTATIOirC 

I  56.  Title  to  route,  as  against  other  rail- 
road companies,  held  to  have  passed  to  company 
upon  location  of  the  route  and  adoption.— DUta 
V.  Plumvllle  B.  Co.  (Pa.)  1072. 

V.  BIGHT  or  WAT  AXD  OTHER  XK- 
TERESTS  nr  UkMD, 

Abandonment  of  lands  taken  in  condemnation 
proceedings,  see  EJminent  Domain,  S  323. 

Admissions  by  employes  as  evidence  of  extent 
of  boundaries,  see  Evidence,  i  244. 

Condemnation  of  property  for  right  of  way,  see 
Eminent  Domain,  S  234. 

Condemnation  of  property  for  right  of  way, 
abandonment  of  property,  see  Eminent  Do- 
main, I  823. 

Condemnation  of  property  for  right  of  way,  ex- 
tent of  right  acquired,  see  Eminent  Domain, 

s  3ia 

Condemnation  of  property  for  right  of  way.  na- 
ture of  estate  or  interests  acquired,  see  Emi- 
nent Domain,  fi  317. 

Condemnation  oi  property  for  right  of  way. 
time  when  title  passes,  see  Eminent  Domain,  | 
320. 

Declarationt  aa  to  bonndaiie*  of  risbt  of  way, 
see  Ehridenee,  i|  274.  505. 


I  61.  Under  section  6  of  the  general  rail- 
road law  (Gen.  St  1875.  p.  817,  Ut  17,  &  2,  pt 
9)  and  the  "Act  concerning  corporations"  (Pub. 
Acts  1883,  p.  232,  c.  3),  a  railroad  held  to  have 

?>wer  to  buy  land  in  fee  for  its  roadbed.— New 
ork,  B.  &  B.  By.  Co.  T.  Motll  (Conn.)  563. 

'  i  69.  A  deed  to  a  railroad  held  to  c<Hivey  land 
in  fee.— New  Tort,  B.  &  B.  By.  Co.  v.  Motll 
(Conn.)  563. 

S  69.  Provision  in  a  deed  held  not  to  reduce 
title  to  a  fee,  but  to  impose  a  condition  subse- 
quent—New York,  B.  &  R  By.  Co.  v.  Motil 
(CoDD.)  563. 

S  75.  A  railroad  company  incorporated  un- 
der Act  April  4.  1863  (P.  t.  62).  and  the  sev- 
eral supplements  thereto,  can  lay  its  tracks 
longitudinally  on  the  streets  of  a  tiorough, 
though  the  act  under  which  the  borough  was 
incorporated  provides  that  the  streets  of  such 
ci^  shall  be  common  highways  —Common- 
wealth T.  Beaver  Valley  B.  Co.  (Pa.)  7. 

fi  82.  Extinction  of  right  of  a  railroad  to 
bnild  held  not  to  extinguish  its  general  right  of 
property  in  land  conveyed  to  It  in  fee. — New 
Yort,  B.  &  E.  Ry.  Co.  v.  Motil  (Conn.)  663. 

TX  OOW  BTKITOTIOW.  MAIWTElf AWOE, 

Am  EQirmsEirT. 

EstabUfthment  of  emering  bv  exerdn  of  power 
of  eminent  duaaln,  see  mninent  Domun,  fi 
47,  819. 

i  93.  Tracks  cannot  be  built  over  a  street,  or 
nsed  thereon,  for  the  convenience  of  factory  or 
yard  or  station  purposes,  and  thus  injuriously 
affect  the  public  traffic  over  the  highway.— Cl^ 
of  Newark  v.  Brie  B.  Co.  (N.  J.  Ch.)  620. 

{  93.  The  right  of  a  railroad  over  a  highwav 
is  a  right  of  passage,  with  its  reasonable  inci- 
dents, and  nothing  more. — City  of  Newark  v. 
Erie  R.  Co.  (N.  J.  Oh.)  620. 

S  99.  The  Court  of  Chancery  has  power  to 
compel  railroad  elevation  over  highways,  if  that 
is  the  only  way  in  which  joint  user  can  be 
properly  secnred  and  enjoyed. — City  tif  Newaric 
V.  Erie  B.  Co.  (N.  J.  Ch.)  620. 

f  99.  In  view  of  the  legislation  recognizing 
that  railroads  may  cross  streeM  at  grade,  it 
cannot  be  held  that  grade  crossing  are  per  aa 
illegal  evoi  In  cities,  or  that  streets  are  not 
safe,  in  the  legislative  sense,  merely  becanse 
they  are  crossed  at  grade,  but  the  situation  must 
be  such  that  nothmg  but  track  elevation  will 

gtotect  the  public— City  of  Newark  t.  Brie  B. 
o.  (N.  J.  Ch.)  620. 

I  99.  It  cannot  be  maintained  that  street! 
become  unsafe  and  inconvenient  wheo  more 
than  one  track  is  laid  across  them.— City  of 
Newark  v.  Erie  B.  Co.  (N.  J.  Ch.)  629. 

f99.  If  the  street  is  so  incumbered  with 
Iroad  tracks  that  the  public  ia  practically 
shut  out  from  using  itj  the  appropriate  remedy 
in  such  a  case  is  an  Injunction  restraining  their 
excessive  use.— City  of  Newark  t.  Brie  B.  Co. 
(N.  J.  Ch.)  620. 

I  99.  If  tracks  crossing  a  street  be  not  ex- 
cessive, the  qaestion  whether  trains  run  with 
such  fregnency  and  such  speed,  and  at  sQcb  an 
angle  or  with  such  curves,  that  the  joint  user 
would  be  practically  gone,  and  so  necesBitate 
elevation  of  the  tracks.  Is  one  of  fact,  to  be 
determined  according  to  the  circumstances  of 
the  case.— Cit7  of  Newark  t.  Brie  B.  Co.  (N.  J. 
Ch.)  620: 

I  99.  Evidence  held  not  to  show  a  railroad 
elevation  over  a  street  was  the  only  way  in 
which  joint  user  could  be  properly  secured  and 
enjoyed.— City  of  Newark  t.  Erie  B.  Co.  (N.  J. 
CX)  620, 

I  90.  A  bill,  praying,  not  only  for  tiie  deprw< 
slon  or  elevation  of  railway  tracks  at  a  street 
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cnMBlnc,  bat  also  for  general  relief,  Is  XxoaA 
enoach  to  warrant  an  injunction  agalaat  the 
use  in  tlie  highway  oC  certain  tracks  illegal!; 
obfltructing  the  war.  and  the  unlawfal  use  of 
another  track  for  an  unauthorized  purpose.— 
dtj  of  Newark  t.  Brie  B.  Co.  (N.  J.  Oh.)  620. 

I  117.  Where  plaintiff  was  injured  by  colli- 
rion  between  a  street  car  and  an  engine  on 
wUeh  he  was  riding,  the  question  of  his  con- 
tributory negligence  was  for  the  jury.— Garrett 
T.  Beaver  VaUey  Traction  Co.  (Pa.)  1083. 

VIIL  IMDEBTEDNESa,  SEOUBITIES, 
LIENfl,  AND  MOBTOAOES. 

(B)  FOBBCLOSUBE  OF   LJEN3  AND 
MORTGAGES. 

Jjeare  of  court  to  foreclose  mortgage,  sea  Be* 
ceiTers,  |  178. 

X.  OPERATION. 

(B)  STATUTOBY,  MUNICIPAL  AND  OF- 
FICIAL BEOULATIONS. 

f  223.  EMdence  held  insufficient  to  show  a 
violation  of  Laws  1906,  p.  133.  No.  124,  I  1. 
by  a  refusal  to  permit  a  telephone  company  to 

glace  an  instrument  In  one  of  Its  stations. — 
Ute  T.  Btwton  ft  M.  B.  B.  (Vt)  1044. 

(D)  INJUBIES  TO  LICENSEES  OB  TBBS- 
PASSERS  IN  GENERAL. 
S  275.  A  notification  to  a  consignee  of  freiriit 
oC  its  arrival,  and  to  unload  it,  ta  an  InTitatlon 
to  enter  for  that  purpoee,  but  doea  not  imply 
the  right  to  place  a  tmaber  on  the  car  so  that 
it  projects  over  the  wljacent  main  track,  so  aa 
to  render  the  railroad  company  liable  for  in- 
juries caused  by  a  train  on  the  mein  track  strik- 
ing the  timber  and  injuring  one  unloading  the 
car.— Ackley  v.  West  Jersey  &  S.  R.  Co.  (N.  J.) 
273. 

S  276.  The  duty  of  exercising  reasonable  care 
towards  a  consignee  unloading  freif^ht  car  on 
defendant's  track  is  coextensive  with  the  in- 
vitation, and  the  consignee  must  show  that  he 
was  acting  within  the  limit  of  the  invitation 
when  injured  while  unloading.— Ackley  v.  West 
Jersey  &  S.  R.  Co.  (N.  J.)  27a 

(F)  ACCIDENTS  AT  CROSSINGS. 
Applicability  of  initmctlons  to  case,  in  action 
for  injuries  at  crossing,  see  Trial,  |  252. 

I  303.  A  railroad  company  is  liable  for  an 
injury  to  a  traveler  from  its  failure  to  use  rea- 
sonable care  to  keep  street  crossing  In  oroper 
repair.— Piver  v.  Pennsylvania  R.  Co.  (N.  J.) 
247. 

S  81&  A  speed  of  2S  to  50  miles  an  hour, 
over  a  street  croning  held  not  negligence. — 
Freedman  v.  New  Yoric,  N.  H.  ft  H.  B.  Oo. 
(Conn.)  901. 

}  329.  A  traveler  killed  at  a  crossing  held 
guilty  of  negligence  precluding  a  recovery.— 
Poge  T.  New  York,  K.  H.  &  H.  B.  Co.  (Conn.) 

I  330^  The  raising  of  safety  gates  at  a  rail- 
road crossing  will  not  excuse  a  person  Intend- 
ing to  cross  the  tracks  from  the  duty  of  look- 
ing and  listening.- Willoughby  V.  Erie  B.  Co. 
(N.  J.  Sup.)  41. 

i  333.  That  one  of  the  horses  of  a  person 
killed  at  a  railroad  crossing  was  somewhat 
afraid  of  the  cars  held  to  be  considered  with 
the  other  facts  upon  the  question  of  due  cace. 
—Stearns  v.  Boston  ft  M.  It.  R.  (N.  H.)  21. 

S837-  Railroad  company  held  not  liable  for 
lision  with  traveler  because  of  failure  to 
whistle.- Steams  v.  Boston  4:  M.  B.  B.  (N. 
H.)  21. 

I  3S7.  Wlure,  If  trainmen  ought  to  have 
recognised  a  traveler's  peril  when  they  were 


at  a  certain  point,  they  coold  not  have  stt^ped 
the  train,  it  is  immaterial  that  they  did  not 
attempt  to  do  so  untU  the  train  waa  nearer  the 
crossiog.— Steams  v.  Boston  &       B.  B.  (N. 

H.)  21. 

I  337.  A  fallnre  to  stop  a  train  after  the 
danger  of  a  traveler  on  toe  highway  became 
apparent  cannot  be  held  to  be  the  cause  of  the 
collision  where  the  only  situation  in  which  the 
train  could  have  been  ston^  mumt  have  been 
one  from  wbirfa  no  injair  wonld  have  resulted. 
-Steams  v.  Boston  ft;  M.  B.  B.  (K.  H.)  2L 

S  338.  Where,  if  an  engineer  was  n^Ugent, 
it  was  before  a  traveler  bad  imprudently  at- 
tempted to  cross,  the  railroad  company  can- 
not be  held  liaUe  on  the  ground  that  after  a 
discovery  of  the  traveler's  danger.  It  mifdit 
have  avoided  the  collision  with  ntm^— Steams 
V.  Boston  ft  M.  B.  B.  (N.  H.)  21. 

I  338.  Failure  to  exercise  due  care  to  pre- 
vent injury  to  a  traveler  at  a  railrvad  cron- 
ing after  discovery  of  bis  danger  held,  to  rai- 
der the  railroad  comnmy  liable.— Steams  v. 
Boston  ft  M.  B.  B.  (NTh.)  21. 

f  846.  In  an  action  for  death  of  a  traveler 
at  a  crossing,  plaintiff  must  show  prima  facie 
that  decedent  exercised  due  care.— Popke  v. 
New  York.  N.  H.  ft  H.  B.  Co.  (Conn.)  lOOS. 

S  348.  In  an  action  for  the  death  of  a  per- 
son at  a  railroad  crossing,  held,  that  it  might 
reasonably  be  found  that  decedent  knew  the 
time  it  took  the  train,  as  it  should  have  bem 
and  was  osnally  run,  to  reach  the  croasing,  and, 
being  awan  of  the  speed  of  his  team,  jadged 
that  there  was  time  to  crosa. — Steams  v.  Bea- 
ton ft  M.  B.  B.  (N.  H.)  21. 

{  348.  In  an  action  for  injuries  at  a  rail- 
way crossing,  evidence  held  to  show  contrlbii* 
tory  negligence  of  plaintiff.— Willougbby  v. 
Erie  B.  Co.  (N.  J.  Sup.)  41. 

S  348.  When  plaintiff  at  midnight  drove  his 
horse  and  covered  wagon  upon  defendant's 
track,  held,  that  his  negative  testimony  that  he 
looked  and  listened  will  not  support  a  verdict  in 
his  favor,  where  it  was  apparent  that,  if  he  bad 
done  so,  ne  must  have  seen  and  beard  the  train. 
—Stetson  V.  Baltimon  ft  N.  Y.  Bj.  Co.  (N.  J. 
Sap.)  113. 

f  350.  Whether  a  person  of  ordinary  pro- 
dence,  having  reached  the  conclusion  that  bis 
prudent  course  was  to  cross  the  track  ahead  of 
a  train,  would  then  have  given  bis  whole  at- 
tention to  doing  so,  and  not  have  again  look- 
ed, held  a  question  of  fact— Steama  v.  Boston 
ft.  M.  B.  B.  (N.  H.)  21. 

{  350.  An  assumption  by  a  traveler  on  a 
highwa;  that  railroad  employes  are  not  ap- 
proaching the  croBsins  with  a  reckless  disre- 
gard of  its  dangers  neld  not  conclusive  evi- 
dence of  negligence  in  the  traveler.— Steams  v. 
Boston  &  M.  B.  B.  (N.  H.)  21. 

j  350.  That  a  person  killed  la  a  raihosd 
crossing  collision  drove  upon  the  track  know- 
ing the  trsin  waa  approaching  held  not  to  con- 
clusively establish  bis  negligence. — Stearns  v. 
Boston  ft  M.  B.  B.  (N.  H.)  21. 

{  850.  Where  defendant  railroad  left  stand- 
ing in  a  public  hi^way,  unnecessarily  and  for 
,an  unreasonable  time,  an  engine  for  the  pui^ 
poses  of  repair,  at  which  the  ordinarily  gentle 
horse  of  plaintiff  took  fright,  the  question  of 
negligence  was  for  the  jury.— Butler  v.  Easton 
&  A.  B.  Co.  (N.  J.)  276. 

S  350.  Where  plaintiff's  horse  waa  fri^tened 
by  an  engine  standing  partly  in  the  highway  at 
a  railroad  crossing,  whether  the  plaintiff  in  at- 
tempting to  drive  his  horse  by  waa  guilty  of 
ooatributory  negligence  was  for  the  jurj^Bat- 
ler  V.  Easton  ft  A.  B.  (>>.  (N.  J.)  ZK. 

I  850;  In  an  action  against  a  railroad  com- 
pany for  personal  injuries  at  grade  croming. 
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held,  tbftt  the  negligence  of  defendant  was  tot 
the  jor7. — Guthrie  v.  Baltimore  &  O.  B.  Co. 
(Pa.)  642. 

I  851.  An  inatraetion,  in  an  action  against 
a  railroad  for  lojaries  at  a  crossing,  heti  not 
to  limit  the  engineer's  duty  to  ringing  the  bell, 
and  to  fairly  submit  bis  du^  apon  discovering 
decedent's  peril,— Freedman  t.  New  Tork,  N.  H. 
&  H.  B.  (£:  (Conn.)  901. 

(I)  FIBBS. 

f  481.  Bvidence  that  witnesses  had  seen  de- 
fendant^ ooginflB  tbraw  spaifca,  which  ignited 
combustible  material  near  the  txadu  shortly 
before  the  bnming  of  plalntliTa  adjoining  bnild- 
inga.  held  admMble. — Sims  t.  American  Ice  Co. 
(Md.)  522. 

jS  481.  In  an  action  for  the  homing  of  plain- 
tiff's buildings  by  sparks  emitted  from  defend- 
ant's en|rlnes,  evidence  that  the  engines  of  an- 
other railroad  company  in  passing  through  the 
fwunty  threw  sparks,  which  ignitra  inflaiDmable 
materials,  held  inadmi88ible.--%ims  t.  American 
Ice  Co.  (Md.)  622. 

I  482.  In  order  to  create  a  liability  for  the 
destruction  of  plalntifTs  property  by  fire,  there 
must  be  a  preponderance  of  proof  tbat  the  flre 
was  caused  from  sparks  from  defendant's  en- 
gines, and  that  defendants  were  negligent. — 
Sims  T.  American  Ice  Co.  (Md.)  522. 

i  486.  An  instruction  that  if  plalnttfPs  ice> 
houses  were  destroyed  by  fire  communicated  by 
defnidani^s  engines,  and  defendant  did  not  exer- 
cise reasouible  care  to  keep  them  in  jtrtrpet  con- 
dition, idaintiff  could  recover,  held  pniMr.— 
Sims  T.  American  Ice  Ck».  (Md.)  622. 

RAPE 

c  oimnss  ato  REBPOimsiXirFr 

THEBXFOR. 

I  18.  Under  Pub.  St  1901.  c.  278,  S  15,  an 
Indictment  for  rape  held  sufficient— State  t. 
Burt  (N.  H.)  Sa 

n.  PBosEounoir  AiTD  pmnsHMEifT. 

Privilege  of  accused  infant  to  be  tried  under 
juvenile  court  act  Me  Infants,  i  68. 

(A)  INDICTMENT  AND  INFORMATION. 

i  23.  An  Indictment  for  rape  nnder  Pub.  St. 
1901.  c.  278.  S  IS.  need  not  charge  In  the 
language  of  the  statute  that  the  child  on  whom 
the  offense  was  committed  was  under  16  years 
of  age.— State  t.  Burt  (N.  H.)  90. 

(O  TRIAL  AND  RBVIBW. 
Amiment  and  condnet  of  coonwl,  see  CMndnal 
£aw,  I  TSa 

RATE. 

Of  speed  of  automobiles  on  streets,  see  Munici- 
pal Corporations,  {  706, 

RATIFICATION. 

Of  assignment  by  husband  or  wife,  see  Hnsband 
and  Wife,  f  199. 

Of  acU  of  particular  elattet  of  peraoM. 
See  Husband  and  Wife,  H  138,  190. 
Agent  see  Principal  and  Agent,  H  166-171. 
Coiitoiate  officers,  see  Corporations,  S  420. 

REAL  ACTIONS. 

See  Ejectment ;  Forcible  Entry  and  Detainer, 
I  44. 

REAL  ESTATE  AGENTS. 

See  Brokers. 


REAL  PROPERTY. 

Taxatltm  of  land  or  appnrtenancea  aecesMUy  to 
the  exercise  of  a  franchise  of  a  public  cor- 
poration, see  Taxation,  |  114. 

REASONABLE  DOUBT. 

Instructions  as  to,  see  Criminal  Law,  1  789. 

REBUTTAL 

Bvidsnee,  tee  Trial,  (fi  69,  69. 

RECEIPTS. 

Parol  or  extrinsic  evidence,  see  Evidence,  |  408. 

RECEIVERS. 

In  supplementary  proceedings,  see  Szecntlon,  | 
40&. 

Of  building  association,  see  Bnildli^  and  Loan 

Associations,  8  42. 
Of  corporadona  in  general,  see  Corpontlons, 

H  6w— 567. 

n.  ApponrrMEMT.  qpautioatiow, 

Ain>  'i'KMUUE. 

Goncturent  and  conflicting  jurisdiction  to  ap- 
point leceiTer,  see  Courts,  {  476. 

▼1.  AOTIOm. 

8  173.  Special  decree  held  not  required  to  an- 
tliorize  receivers  of  a  street  railway  to  maintain 
p^levin.— Littlefield  v.  Maine  Cent  R.  Co,  (Me.) 

5178.  Under  the  facts,  held,  the  court  ap- 
nting  a  receiver  for  a  railroad  would  grant 
leave  for  a  suit  in  a  federal  court  to  foreclose 
the  flrat  mortgage.— Mass^  t.  Camden  &  T.  Ry. 
Co.  (N.  J,  Ch524L 

•VnX.  POBBIQir  AMB  AKOTLLAXY  BS- 
OEIVEMKIPS. 

In^  raj^plementary  proceedings^  see  Bncutlon, 

8  20B.  A  foreign  receiver,  on  becoming  en- 
titled to  the  proceeds  of  property  in  New  Jersey, 
should  be  required  to  give  a  bond  in  that  state 
for  twice  the  amount  received. — Harris  t.  Hib- 
bard  (N.  J.  Ch.)  737. 

RECEPTION. 

Of  evidence  at  trial,  see  Criminal  Law,  I  OBSt 
Trial,  SI  35-109. 

RECORDS. 

Of  judicial  prooeedUtgt, 
See  Judgment,  8  273. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 

r-al  and  Error,  88  495-695;  Oimlnal  Law, 
1110. 

Recordt  a»  evidence,  and  evidence  relatinff  to 
mattert  of  record. 
As  evidence,  see  Kvldence.  8  332. 
ReoordM  as  notice,  and  as  affeettng  prUiritica. 
Priority  of  chattel  mortgage,  see  Chattel  Mort- 
gages, 8  150. 

RECRIMINATION. 

Defense  to  actim  for  divorce,  see  Divorce^  |  64. 

REDEMPTION. 

From  mortgage,  see  Mortgages,  88  608,  616. 
From  tax  sales,  see  l^txation,  8  697. 
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REFERENCE 

See  Arbitiation  and  Award. 

Refer»Dce  to  master  in  proceedings  for  aaseea- 

ment  of  damages  In  Injonction  suit,  sea  lo* 

jnncticm.  |  198. 

m.  BEPOBT  AHD  FIMDIlTOSt 

?99.  Acts  OD  land,  sach  aa  entting  treea  for 
Is,  for  firewood  and  the  like,  do  not  consti- 
tute adverse  possession  where  the  acta  are  not 
done  on  Jibe  land  as  owner  or  under  claim  of 
right.— Demeritt  T.  Parker  (Vt)  83S. 

REFORMATION  OF  INSTRUMENTS, 
n.  psooEEDnros  and  beubf. 

I  4B.  Where  frand   Is  alleged   In  defense 

and  the  proceeding  in  effect  involves  the  refor- 
mation of  the  contract,  proof  of  the  frand  mast 
be  full,  dear,  and  decisive.— StronC  T*  Lewis 
(MeO  187. 

REGISTRATION. 

Of  TOtftXB,  see  ElectioDi,  |  li2. 

REHEARING. 

Bee  New  Trial. 

In  eQoity,  see  Eguitr,  |  878. 

REINSTATEMENT. 

Of  mortgase,  «a  Mortgifes^  |  816.  - 

RELEASE 

See  Compromise  and  Settlement;  Payment 
Of  dower,  see  Dower,  |  4&. 
Of  mortgage,  see  Mortgages,  $|  305-316. 
Ratification  by  corporation  of  acts  of  attorney 

in  settling  claim  for  peraonal  injuries,  see 

Corporations,  {  426. 

I.  BEQinSITES  AXS  TAXJDITT. 

I  16.  A  ralease  encuted  by  a  minor  servant 
tor  Injuries  held  properly  set  aside  under  the 
evidence.— Simeoli  v.  Derby 
646. 


Rubber  Co.  (Conn.) 


S  24.  A  return  of  certain  money  voinntarily 
paid  by  defendant  master  held  not  a  condition 
precedent  to  the  annulment  of  a  release  ot  dam- 
ages for  Injnries  to  plaintiff. — SImeoli  t.  Derby 
Rubber  Go.  (Conn.)  M& 

n.  COKSTBUOTIOir  AMD  OPEBATION. 

fi  34.  A  release  under  seal  of  a  claim  for  per- 
sonal injuries  Is  a  bar  to  an  action  therefor,  un- 
less obtained  by  fraod.— Zdancewicz  v.  Burling- 
ton County  Traction  Co.  (N.  J.  Sup.)  123. 

m.  PLBAsnro,  evidewcb,  tbia^ 

AND  REVIEW. 
Parol  or  extrinsic  evidence,  sea  Ehrldence,  f  419. 

S  S2.  In  a  servant's  action  for  InjnrleB,  ptaio- 
tiff  held  not  required  to  plead  the  invalidity  of  a 
release  of  damages  pleaded  on  a  hearing  in  dam- 
ages  after  default.— SImeoli  r.  Derby  Rubber 
Co.  (Conn.)  646. 

S  57.  To  establish,  by  parol  evidence,  a  cer> 
tain  collateral  agreement  as  part  of  the  con- 
sideration for  a  written  release,  the  proof  must 
rise  above  mere  confiict  of  testimony  and  be- 
come clear,  convincinfj,  and  conclusive.— Chap- 
lin T.  Geraid  (Me.)  712. 

i  SI.  A  finding  that  defendants  orally  agreed, 
In  addition  to  sum  stipulated  In  a  release  from 
liability  for  personal  injuries,  to  furnish  the  In- 


jured motorman  employmmt  so  long  as  be  oonU 
woA,  held  manifestly  asainst  the  weight  of  evi- 
dence.—Chaplin  T.  Gerald  (Me.)  712. 

S  S&  E>vidence  held  Insufficient  to  go  to  the 
Jury  on  the  question  whether  a  release  was  ob- 
tained ^  fraud.— Zdasoewics  r.  BnrlingtoD 
Coonty  Action  Co.  (N.  J.  Sup.)  128. 

RELEVANCY. 

Of  evidence  Itt  etvU  acttons,  see  EMdence,  |{ 
9&-15B. 

Of  evidence  in  crintinal  proeecuti<MiB,  see  Crish 
Inal  Law,  |  8S1. 

REMAINDERS. 

Bee  Life  Ektates. 

8  10.  Under  the  common  law,  a  contingent 
remainder  fails  on  the  tennination  of  the  par- 
ticular estate  before  the  remainder  becwoe 
verted.— Hayward  v.  Spanlding  (N.  H.)  219. 

REMAND. 

Of  cause  on  appeal  or  writ  of  emz;  aee  Appeal 
and  E^r,  H  119G-1210. 

REMEDIAL  STATUTES. 

ConstTiKJtion,  see  Statutes,  |  236. 

REMEDY  AT  LAW. 

Effect  on  Jurisdiction  of  egnib  to  nsliaTa  btm 
Judgment,  Me  Jodgment,  f  406. 


REMiniTUR. 

and  Error,  ^1190-1216. 

REMOVAL 

Of  encutor*-  see  Exeeaton  and  Admlnlstraton, 


I  86. 

Of 


municipal  officers,  see  Municipal  Cotpoim- 
tions.  §f  155-159. 
Of  pauper,  see  Paupers,  {{  20-25. 
Of  place  of  business  for  sale  of  liquors,  permits, 

see  Intoxicating  Liquors,  |  104. 
Of  jralioemen,  see  MunidpaJ  Corporations,  |  ISSb 

REMOVAL  OF  CAUSES. 

CSiange  of  venue  or  place  of  trial*  see  Venue,  H 
60772. 

REMOVAL  OF  CLOUD. 

See  Qnieting  TiUe. 

RENEWAL 

Of  lease,  see  Ijmdloid  and  Tenant,  f  86. 

Of  liquor  license,  see  Intodcadnik  Liqnors,  | 

102. 

RENT. 

See  Landlord  and  Tenant,  fiS  260,  272. 

RENUNCIATION. 

Of  trusteeship,  see  Trusts,  |  1681 

REOPENING. 

Case  for  further  evidence,  see  Evidence^  f  flB. 

REPAIRS. 

Of  highway,  see  Highways.  {|  09-119. 
Of  highways  as  constituting  acceptance  of  ded- 
ication, see  Dedication,  |  35. 
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REPEAL 

Of  ftatnte,  we  Statntoa,  H  lSS-167. 

REPLEVIN. 

Recovery  of  property  by  recelTcr,  see  Receivers, 
I  17a 

n.  jmusDionoK,  venue,  ahd 

L20.  Rntlevln  tteU  not  premataraly  broncht 
ittlefield  r.  Maine  Omt  B.  Co.  (He.) 

IV.  PLEADIKO  Aim  EVIDEHOE. 

S  57.  Declaration  In  replevin  to  follow 
the  form  estabtiebed  by  Laws  1821,  p.  812,  c. 
63,  6  9,  and  in  ^neral  nse  in  the  state  for 
more  than  80  years.— Li ttlefield  v.  Maine  Cent. 
E.  Co.  (Me.)  657. 

i  58.  Allegation  in  replevin  held  a  sufficient 
allegation  of  ownership.— Ldttlefleld  T.  Maine 
Cent.  B.  Co.  (Me.)  6ff7. 

9  59.  In  replevin,  allegation  of  valae  held  un- 
necessary, but,  even  if  required,  certain  allega- 
tion to  be  sufficient. — Littlefield  v.  Maine  Cent. 
B.  Co.  (Me.)  657. 

I  61.  In  replerin.  demand  is  a  matter  of 
proof,  and  is  not  required  to  be  allefed.— Ltt- 
tiefldd  T.  Maine  Cent  B.  Go.  (Me.)  657. 

VX  TBIAIi,  JUDGMENT,  ElfFORCE^ 
MEirr  OF  JTTPGBIElfT,  AlfD 
BEVIEW. 

f  85.  A  motion  to  dismiss  an  action  of  re- 
plerin held  not  to  lie  on  either  of  certain 
gronnds,  but  that  such  objections  should  be 
raised  by  demurrer. — Littleneld  v,  Maine  Cent 
R.  Oo.  (Me.)  657. 

I  85.  A  motion  to  dismiss  an  action  of  re- 
plevin for  Insufficient  luretiea  !■  not  snataln- 
aUe,  where  on  Its  face  the  bond  is  sufllcient^ 
Littiefield  t.  Maine  Cent  B.  Co.  (MeJ  667. 

REPLICATION. 

See  Pleading.  S|  173,  182. 

REPLY. 

See  Pleading,  ||  178,  182. 

REPORT. 

On  reference,  see  Reference,  {  09. 

REPUBLICAN  FORM  OF  GOVERN- 
MENT. 

Application  of  e«wtttDtional  nanaty  in  gen- 
eral, see  Oonstitatimial  Law,  |  69. 

REPUTATION. 

ISvidenoe  of  In  prosecution  for  koei^  disorder- 
ly houi^  see  DiaoEderly  House,  |  16. 

REQUESTS. 

For  instmctiona  in  criminal  proseentions,  see 

Criminal  Law,  M  829.  834. 
For  instructions  in  civil  actions^  see  Trial,  IS 

258-261. 

RESALE. 

Of  goods  by  seller,  see  Sales,  |  832. 

RESERVATIONS. 

For  grantor  In  fraudulent  conveyance,  see 

Fraudulent  Conveyances,  t  IIS. 


RES  GEST/E. 

In  dTil  actions,  see  Bvldence,  U  121,  128. 

RESIGNATION. 

Of  assignee  for  creditors,  see  Assignments  for 
Bcm^t  of  Creditors,  |  2ia 

RES  IPSA  LOQUITUR. 

Application  of  doctrine  In  action  for  Injuries 
caused  by  runaway  team  on  highway,  see 
Highways,  S  184. 

RES  JUDICATA. 

See  Judgment,  {}  600-736. 
Application   to  morteage   foreclosure  under 
power  of  sale,  see  Mortgages,  1  878. 

RESTITUTION. 

Of  fine  and  coats  on  reversal  of  conviction  for 
cmelt7  to  animals,  see  Fines,  |  19. 

RESTORATION. 

Of  consideratlou  on  aTOldance  of  contract  be- 
tween corporation  and  a  director,  see  Oorporac 

tions,  S  320. 

RESTRAINT  OF  TRADE. 

Contracts  In,  see  Oontracti,  {  117. 

RESTRICTIONS. 

In  deeds,  mo  Deads,  H  170-176. 

RESTRICTIVE  COVENANTS. 

See  Covenants,  |  79. 

As  incambrauces  on  land  conveyed,  see  Vendiv 
and  Purchaser,  |  134. 

RESULTING  TRUSTS. 

See  Trnita,  H  72-89. 

RETAINER. 

Of  attorney,  see  Attorney  and  Client  1 101. 

RETURN. 

Of  consideration  on  avoidance  of  contract  be- 
tween  corporntioa  and  a  director,  see  Cor- 
porations, i  320. 

Of  execution,  see  Elxecution,  9  83£k 

REVENUE. 

See  Internal  Berenue;  Taxation. 

REVERSAL. 

On  appeal,  see  Appeal  and  Error,  |  1170l 

REVERSIONS. 

Of  lessor,  see  Landlord  and  Tenant,  H  62-66. 

REVIEW. 

Seo  Appeal  and  Error;  Certiorari;  Criminal 
Law,  ii  lOSO-1172. 

REVIVAL. 

Of  Judgment,  see  Judgment,  |  870. 
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REVOCATION. 

Of  will,  aee  Wills,  H  173-178. 

RIGHT  OF  WAY. 

See  EaBementa. 

Of  railroadu,  tee  Railroads.  fi{  61-82, 

RIOT. 

Former  jeopardy,  tee  Criminal  Law,  {'  202. 

RIPARIAN  RIGHTS. 

8e«  NaTigablt  Waters,  |  44. 

RISKS. 

Annmed  by  employfi,  see  Master  and  Serran^ 
|{  206-219. 

ROADS. 

See  HlghwaTs;  Prirate  Boads. 
Streets  In  dties.  see  Municipal  Ooiporations,  (} 
849-706^  776-809. 

RULES. 

Duty  of  master  to  provide  rules  for  eoudoct  of 
works,  see  Master  and  Serrant,  |  141. 

Of  police  department,  see  Mvnknpal  Corpora- 
tions, I  IBl. 

RULES  OF  PROPERTY. 

See  Courta,  fi  98. 

RUNAWAYS. 

Cansiuff  Injarj  to  persons  in  street,  see  Munici- 
pal Corporations.  B  705. 
Injories  from,  on  luKhway,  see  Highways^  1 184. 

SALES. 

Pot  fntore  delivery  as  constitntlDg  gaming,  see 

Oaming,  {  12. 
Bequirementa  of  statute  o(  frauds,  see  Fraads, 

SUtnte  of,  S  84. 

jGToIet  of  particular  apedea  of,  or  eitotea  or  in- 
teretta  in,  propgrtj/. 

See  lutoxicating  Liquors. 

Realty,  see  Vendor  and  Pur^aser. 

Trust  property,  see  Tmsts,  §|  191-203. 

Salet  on  judicial  or  other  proceedinffg. 
See  Execution,  fiS  319,  323. 
Of  property  of  infant  tinder  order  of  court,  see 

Gnardian  and  Ward,  §  TU. 
On  foreclosure  of  mortgage,  see  Mortgages,  K 

367—378. 

Partition  sales,  see  Partition.  S  111. 
Tax  sales,  see  Taxation.  H  614-C89. 

I.  BEQinBITEB  AHP  VAZJDITT  OF 
OOHTBAOT. 

J  22.  A  requested  Instruction  that,  if  plalntifF 
offered  to  aell  ice  for  one  year,  there  was  no 
contract  if  defendant  did  not  agree  to  buy  for 
a  stated  period,  held  improperly  refused.^ — Wood- 
bridge  Ice  Cob  T.  SemoQ  Ice  Cream  Oorp. 
(Conn.)  577. 

n.  OONSTKUOTION    OF  CONTBACT. 

S  81.  Under  a  contract  to  deliver  goods  sold 
conditionally  "about  Jane,  1906,"  delivery  may 
be  made  during  the  mouth  of  June,  or  In  a 

reasonable  time  thpreaftpr. — T»oinia  v.  Norman 
Printers'  Supply  Co.  (Conn.)  858. 


I  81.  Where  partlea  to  a  contract  of  sale 
do  not  agree  apon  the  date  of  delivery,  the 
law  implies  tbat  it  is  to  be  made  wi^in  a  rea- 
sonable time. — Harlow  v.  Paraons  Lumber  It 
Hardware  Co.  (C<ma.)  784. 

{  81.  The  words,  "when  transit  car,"  on  a 
sales  slip  covering  a  sale  of  a  car  load  of  lum- 
ber, did  not  fix  any  date  of  delivery,  and  did 
not  show  that  delivery  stiould  he  made  on  ar- 
rival of  the  car. — Harlow  v.  Parsons  Lomber 
&  Hardware  Co.  (Conn.)  734. 

S  87.  In  an  action  for  the  breadi  of  a  con- 
ditional sale  contract  of  nutcbinery,  certain  erf- 
dence  held  admissible  as  bearing  on  tlie  time 
of  delivery. — Loomii  v.  Norman  Printers'  Sup- 
ply Co.  (Conn.)  858. 

I  88.  Where,  nnder  a  conditional  sale  con- 
tract, delivery  may  be  made  within  a  reasw- 
able  time,  the  determination  of  what  la  a  reft* 
Honable  time  Is  for  the  jurr. — Loomls  r.  Nop- 
man  Printezs*  Bnpply  Co.  (Conn.)  398L 

IV.  PEBFOBMAKCE   OF  OOITTRAOT. 

(G)  DSLITSIRX  AND  A(XEFTANCB  OF 
GOODS. 

}  174.  Where  a  contract  for  gooda,  to  be  d^ 
livered  at  sucoessive  period^  provides  for  pay- 
ment at  stated  times  after  such  deliveries,  it 
payment  for  gooda  delivered  is  refused,  the  con- 
tract Is  breached,  and  future  deliveries  ne«d 
not  be  made,  and  in  an  action  for  the  price  of 
goods  delivered,  the  buyer  cannot  recoup  dam* 
ages  for  failure  to  make  futurs  deliveries.— 
Webster  v.  P.  W.  Moore  &  Son  (Md.)  466. 

i  ISl.  In  an  action  for  the  contract  pritre 
of  goods,  where  a  letter  was  admitted  wbidi 
imputed  that  defendant  had  revoked  his  pre- 
vious approvtll  of  samples  submitted,  keld  tliat 
a  letter  from  him.  which  showed  that  hia  re- 
jection was  of  another  lot  of  samples,  was  ad- 
missible to  clear  him  from  the  imputation  of 
bad  faith.— Webster  t.  P.  W.  Moore  A  Son 
(Md.)  466. 

8  181.  Certain  evidence  held  admissible  to 
show  that  goods  sold  under  a  contract  were 
of  the  lequired  quality.— Webster  t.  P.  W. 
Moore  ft  Bon  (Md.)  466. 

S  181.  In  an  action  for  the  contract  price 
of  goods,  certain  evidence  keld  not  admiraible 
to  show  that  the  goods  delivered  were  of  the 
required  grade.— Webeter  v.  P.  W.  Moore  ft 

Son  (Md.)  466. 

S  182.  In  an  action  for  the  price  of  rejected 
lumber,  whether  the  lumber  was  delivered 
within  a  reasonable  time  held,  under  the  evi- 
dence, a  jury  qaestion. — Harlow  v.  Panous 
Lumber  &  Hardware  Co.  (Conn.)  734. 

{  182.  Bale  respecting  determioation  of  the 
question  as  to  what  is  a  reasonable  time  for 
delivering  gooda  sold  stated.— Harlow  t.  Par- 
sons Lumber  ft  Hardware  Go.  (Conn.)  734. 

T.  OFEaATXOir  AMD  EFISOT. 

(A)  TRANSFBB  OF  TXTLB  AS  BETWEEN 
FARTUDS. 

S  201.  In  the  absence  of  agreement,  the  law 
presumes  a  sale  to  be  for  cash,  and  not  on  cred- 
it, and  a  delivery  In  such  case.  Lab.  car,  as 
agi-eed,  will  not  vest  the  title  in  the  purchaser. 
— Berlaiwsky  t.  Rosenthal  (Me.)  68. 

(C)  RIGHTS  AND  LIABILITIES  OF  BCT- 
ER  AS  TO  THIRD  PERSONS. 

i  230.  A  sale  of  property  held  void  as  against 
attaching  creditors  of  the  seller  before  actual 
delivery  was  made  or  possesion  taken  Iv  the 

buyer;   the  facts  not  showing  tbat  delivery  at 

the  time  of  sale  was  Impossible. — W.  P.  Chamb- 
erlain Co.  V.  Tuttle  (nI  H.)  8C5. 
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(D)  BBSALB. 
I  832.  Where  a  sale  ii  made  for  cash  and  the 
goods  are  abipped  f.  o.  b.,  and  payment  Is  not 
made,  tbe  vendor  may  repossess  bimself  of  the 
goods,  and  tell  to  another.— Berlaiwskf  t,  Ro- 
senthal (Me.)  «0. 

(E)  ACTIONS  FOR  PRICE  OR  VALUE. 

Pleading  matters  of  evidence,  see  Pleading, 
8  11. 

Record  in  another  action,  see  Evidence,  S  332. 
Self-serving  declarations,  see  Evidence,  i  271. 
Waiver  of  objeettons,  see  Pleading,  |  400. 

I  840.  If  a  sale  of  Inmber  is  for  cash  on  de- 
livery, vith  lien  notes  given  for  secnrity  for 
snch  part  as  Ib  not  so  paid  for,  the  notes  are  not 
payment,  and  the  part  not  paid  for  on  delivery 
IS  proper  matter  of  charge  on  l>ook,  and  can  be 
recovered  for  in  general  assumpsit.— Taplin  & 
Rovfell  V.  Marcy  (Vt.)  72. 

I  348.  Id  an  action  on  notes  giren  for  ma- 
chinery, defendaota  held  not  entitled  to  recoup 
for  tbe  failure  of  plalntiflfe  to  famish  a  certain 
attachment— Hinchman  v.  Johnson  (Hd.)  424. 

I  358.  In  an  action  for  the  price  of  ice,  state- 
ments bv  defendant's  agent  to  plaintiff,  after  be- 
ing notiled  of  the  increased  price  charged,  that 
he  was  poor,  and  the  price  would  min  him,  etc., 
held  inadmissible.— 'Woodbridge  lee  Oo.  t.  Be- 
moo  Ice  Cream  Corp.  (Conn.)  677. 

S  359.  WV^re  plaintiff  after  agreeing  to  sell 
Ice  to  defendant  for  a  year  at  a  certain  price, 
notified  him  that  an  increased  price  would  be 
thereafter  charged,  defendant's  acceptance  of  the 
ice  and  payment  of  the  increased  price  was 
strong  evidence  of  a  modification  of  the  original 
contract.— Woodbrldge  Ice  Co.  v.  Semon  Ice 
Cream  Corp.  (Conn.)  577. 

i  863.  One  party  to  a  contract  of  sale  cannot 
modify  it  witnout  the  other's  assent.— Wood- 
bridge  Ice  Go.  T.  Semon  Ice  Cream  ODrp. 
(Conn.)  677. 

i  864.  In  an  action  for  the  price  of  ice,  in 
which  defendant  counterclaimed  for  defects, 
an  instruction  held  erroneous  aa  permitting  an 
excessive  recovery. — Woodbrldge  loe  Co.  t.  Se- 
mon Ice  Cream  Corp.  (Conn.)  577. 

I  364.  An  Instmetion  held  to  sufficiently 
submit  the  issue  of  fraud  involving  the  anestion 
whether  a  seller's  agent  fraudulently  Induced 
the  bayer  to  sign  a  bill  of  sale.— McCaakey 
Register  Go.  r.  Keeoa  (Conn.)  898. 

TUL  BEBIEDXBB  OF  BUTEB. 

(A)  RBOOYEBT  OF  FBlOE. 

I  307.  In  an  action  to  recover  the  purchase 
price  of  a  pair  of  horses  Iwught,  the  trade  hav- 
ing been  rescinded  by  plaintiff  because  of  a 
breach  of  warranty,  held  that,  while  the  evidence 
was  contradictory,  tbe  jury  were  Justi&ed  in 
finding  a  warranty  and  a  breach  thereof.— Mit- 
chell T.  Emmons  (Me.)  321. 

(Q)  ACTIONS  FOB  BRBACB  OF  GON- 
TBA(3T. 

ff  416.  In  an  action  for  the  breach  of  a 
conditional  sale  contract  of  machinery,  certain 
evidence  held  admissible  as  bearing  on  tbe 
time  of  delivery.— Loomis  t.  Norman  Printers* 
Supply  Co.  (Conn.)  35& 

I  421.  In  an  action  on  a  sale  contract  merg- 
ing a  prior  contract  in  which  a  counterclaim 
was  filed  for  money  due  under  the  prior  con- 
tract, hetd  a  failure  to  instruct  as  to  the  meas- 
nre  of  damages  to  be  awarded  waa  erroneous.— 
Loomis  T.  Norman  Printers*  Supply  Co.  (Conu.) 
358. 


(D)  ACTIONS  AND  COUNTERCLAIMS  FOR 
BREACH  OP  WARRANTY. 

I  428.  Delay  of  the  carrier  in  transporting 
goods  is  an  important  circumstance  to  be  con- 
sidered in  determining  whether  delivery  was 
made  within  a  reasonable  time.— Harlow  v. 
Parsons  Lumber  &  Hardware  Co.  (Conn.)  734. 

S  442.  On  a  recovery  in  an  action  Tor  breach 
of  a  contract  of  sale.  Interest  is  allowable  from 
date  of  breadi,  and  not  from  date  of  contract. 
—Loomis  T.  Norman  Printers*  Supply  Co. 
(Conn.)  35a 

IX.  COITDITIONAX  SAIXS. 

g  452.  Tbe  conditional  sales  act  of  May  9, 
1889  (P.  L.  p.  421 ;  Gen.  St.  1895  p.  891),  mak- 
ing void,  unless  recorded,  a  conditional  sale  as 
against  subsequent  purchasers,  held  not  reT)eaIed 
by  P.  L.  1898,  p.  711,  or  affected  by  the  Revision 
of  1898  (P.  L.  1898.  p.  99),  {  71.-Lauter  &  Co. 
V.  O'Toole  (M.  J.  Sup.)  288. 

{  479.  On  breach  by  the  buyer  under  a  con- 
ditional sale  the  seller  can  sue  on  the  Attot  or 
r^atan  the  property.— Stalker  v,  Hayes  (Conn.) 

SATISFACTION. 

See  Compromise  and  Settlement;  Payment; 
Release. 

Of  mortgage,  see  M<nigage«,  ||  806-8101 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

XZ.  PVBUO  SOHOOU. 

(C^  OOTBBNMENT,  OFFICERS,  AND  DIS- 
TBIOT  MEETINO& 

S  58.  On  appeal  from  an  order  of  the  com- 
mon pleas  in  a  proceeding  under  Act  June  6r 
1893  (P.  L.  330),  removing  school  directors,  the 
Supreme  Court  can  only  consider  the  matter 
as  before  it  on  certiorari,  and  look  into  the  rec- 
ord only  80  far  as  may  be  necessary  to  ascertain 
whether  the  court  exceeded  its  jurisdiction  or 
its  proper  legal  discretion. — In  re  Slippery  Rock 
Tp.  School  District  (PaJ  1085;  Appeal  of  Cun- 
ningham, Id. 

(D)  DISTRICT  PROPERTY.  CONTRACTS, 
AND  LIABILITIES. 

Mechanics'  liens,  see  Mechanics'  Liens,  {  13. 

f  79.  Under  Public  Schoo^Act  Oct.  19,  1903 
(P.  L.  p.  5),  a  board  of  education  has  the  power 
to  build  a  central  heating  plant  for  a  group  of 
schoolhouses  in  the  vicinity  of,  but  not  adjoin- 
ing, said  plant.— Scola  v.  Board  of  Education  of 
Town  of  Montclair  (N.  J.  Sup.)  299. 

S  80.  Under  Public  School  Act  Oct.  19,  1903 
(P.  L.  p.  5),  after  tbe  reception  of  bids  for 
school  repairs,  the  board  of  education  could  not 
modify  the  specification  by  changes,  and  award 
a  contract  to  a  former  bidder,  though  the  low- 
est, to  execute  tbe  work  according  to  the  re- 
vised specifications,  at  a  price  lean  than  the 
original  bid.— Scola  v.  Board  of  Education 
Town  of  Montclair  (N,  3.  Sup.)  289. 

SCIRE  FACIAS. 

To  revive  judgment,  see  Judgmeut,  |  870. 

SEARCHES  AND  SEIZURES. 

I  7.  The  constitutional  guaranty  that  the 
people  shall  be  secure  frau  all  unreasonable 
searches  and  seizures  is  a  restraint  on  officers 
executing  a  search  warrant,  as  well  as  upon  the 
magistrate  iasuing  it.— Buckley  t.  Eteanlleu 
(Me.)  70.  . 

§  7.  Officers  In  execntins  a  search  warrant 
to  search  a  dweiliog  ooiupiea  by  a  family  should 
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consider  the  comfort  and  coDveoience  of  the  oc- 
cupants, and  be  careful  to  do  no  more  injury  to 
property  than  reasonably  necessary^BudKley  v. 
Beaulieu  (Me.)  70. 

I  7.  Where  officers  searching  a  dwelling 
bouse  for  liQUor  desire  to  ascertain  whether 
pipes  leadine  to  some  receptacle  for  liquor  are 
concealed,  their  soundings  and  probingi  of  the 
walls  and  partitions  should  be  done  witb  as 
little  damage  as  possible.— Bucliley  t.  Beaulieu 
(Me.)  70. 

}  8.  Where  officers,  to  ascertain  whether 
pipes  to  cariT  lit^uor  are  concealed  within  the 
walla  of  a  dwelling,  use  an  as  and  crowbar, 
and  tear  out  the  paper,  plaster,  and  latha 
around  the  wails  of  every  room  on  the  first 
floor  for  a  width  of  from  two  to  four  feet, 
leaving  the  debris  on  the  doors,  tb^  are  liable 
to  the  owner  thereof. — Backlev  v.  Beaulieu 
(Me.)  70. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  168-185. 

SEIZURE. 

See  Seardua  and  Sdlmrei. 

SELF-DEFENSE. 

See  Homicide,  i  244. 

SENTENCE. 

Id  criminal  prosecutions,  see  Criminal  Law, 

SEPARATE  ESTATE. 

Of  married  women,  aee  Hnaband  and  "Wtta,  H 
183-202. 

SEPARATION. 

See  Husband  and  Wife,  |  208. 

SERVICE 

Of  application  for  correction  of  finding  In  lower 
court,  see  Appeal  and  Error,  |  886. 

Of  notice  of  application  (or  permit  for  erection 
of  enroadiment  on  alley,  see  Munldpal  Cox- 
porationa,  |  667, 

SERVICES. 

See  Work  and  Labor. 

SERVITUDES. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

Amount  claimed  in  recoupment  as  affecting  Ju- 
risdiction of  conrt,  aee  Courts,  S  168. 

XL  SUBJBCT-MATTEB. 

i  27.  A  cross-claim  must  arise  out  of  or  In 
some  way  be  connected  with  the  contract  or 
transaction  which  constitutes  the  cause  of  ac- 
tion.— Hinchman  v.  Johnson  (Md.)  424. 

nX.  OPERATIOH  Am  XiFFEOT. 

I  56.  Flea  of  set-off  held,  in  view  of  plea 
of  general  issue,  not  to  admit  correctness  of 

glaintifTa  account.— Oliver  &  Burr  v.  Noel 
lonst  Co.  of  Baltimore  City  (Md.)  958. 

SETTING  ASIDE. 

RelesHe,  see  Rplease,  I  24. 
Tax  sale,  see  Tftxatlon,  {  689. 


SETTLEMENT. 

See  Compromise  and  Settlement;  Payment; 
Release. 

By  executor  or  administrator,  see  Ezecotnrs 

and  Administrators.  S>  W3-610. 
Of  bill  of  exertions,  see  Exceptions,  Bill  of, 

H  41-65. 
Of  pauper,  see  Paupers,  H  20-26. 

SEWERS. 

Defects  or  obstructiona^  eee  ICnnlfdpal  Cor* 

poratlons,      834,  845. 
Use  and  regulation,  see  Municipal  Corpoia^ 

tlona,  I  706. 

SHERIFFS  AND  CONSTABLES. 

SherilTi  deed,  see  Execution,  i  319. 


See  Wharves. 


SHIPPING. 


IV.  MASTER. 


I  62.  Master  of  a  vessel  cannot  pledge  own- 
ers credit,  where  the  owner  or  bia  managing 
agent  Is  so  near  as  to  be  reasonablr  expected  to 
intervene  in  person.— May  t.  Huriey  (N.  J.) 
913;  Stcelman  v.  Same,  Id.;  Tteulane  t.  Same, 
Id. 

SIGNATURES.  . 

To  depositions  talcen  in  supplementair  proceed- 
ings, see  Execution,  S  398. 
To  pleading,  see  Pleading.  I  287. 
To  verdict,  see  Trial.  %  S&. 

SLANDER. 

See  Llbd  and  Slander. 

SOCIETIES. 

See  Associations. 

SPECIAL  INTERROGATORIES. 

See  TrlaU  II  8MM6S. 

SPECIALISTS. 

See  FhsnUdans  and  Surgeons,  {  1^ 

SPECIAL  LAWS. 

See  Statntes,  H  68>  94. 

SPECIFICATION  OF  ERRORS. 

In  motloa  for  new  trial,  see  New  Trial.  |  127. 

SPECIFIC  PERFORMANCE. 

X,  JTATUBB  Mm  GSMUmU  OT  BEK- 
EDT  nf  OEHEKAXta 

I  8.  Spedflc  performance  is  not  a  matter  of 
right.— Lanaban  t.  Cocker  (Hd.)  81^ 

S  12,  One  cannot  defeat  specific  perform- 
ance of  a  contract  because  of  the  omurioo  of 
terms  therefrom  resulting  from  bis  own  negli- 
gence.—Krab  V.  Wassmcr  (N.  J.  Cb.)  404. 

{  17.  Biglita  of  privies  of  [larties  to  cove- 
nants to  specific  performance,  stated.— Hol- 
lander T.  Central  Metal  &  Supply  Co.  of  Citr 
of  Baltimore  (Md.)  442. 

I  17.  Rule  respecting  specific  performance 
of  a  landlord's  contract  to  convey  tbe  demised 
land  stated. — Hollander  v.  Central  Metal  ft 
Supply  Co.  of  City  of  Baltimore  (Md.)  442. 


ToptM,  dlTlstons.  tt  saotlon  0)  NCUBBRS  la  tUs  InOsz,  ft  Deo.  ft  Amer.  Digs.-  ft  Beperter  Isdszes  agrea 

Digitized  by  Google 


1231 


-  I  22.  Decree  for  specific  perfonDance  of  a 
peraonal  contract  to  cat  and  haul  certain  timber 
as  against  the  assignee  of  the  original  contract 
held  erroneous.— Ohio  Pail  Co.  t.  A.  W.  Cook 
&  Co.  (Pa.)  1051. 

XX.  cohtbaots  entorceable. 

8  28.  A  contract,  to  be  enforced  in  eqoity, 
must  be  certain  and  de&nite,  fair  and  mutual, 
and  clearly  provedf— Ions  ha  n  t.  Cockey  (Md.) 
814. 

I  28.  A  contract  of  lease  held  too  Tagoe  to 
be  enforceable  In  egnlty.— Tjinahan  t.  Codcey 
(Md.)  314. 

S  28.  A  bill  to  specifically  enforce  an  oral 
contract  to  convey  land  will  be  dismissed,  where 
the  terms  of  the  contraiCt  are  uncertain.— Krah 
T.  Wassmer  (N.  J.  Gh.)  404. 

S  32.  A  contract  to  convey  lands  can  be 
specifically  enforced,  though  it  Is  signed  by 
the  vendor  only,  where  the  purchaser  has  paid 
all  the  price  to  be  paid  in  cash,  and  has  entered 
into  poesesaion.— Krah  r.  Wassmer  (N.  J.  Cb.) 
404. 

i  32L  A  nnilatoral  contract  to  convey  laiul 
ceases  to  be  unilateral  on  the  purchaser  filing 
a  bill  for  specific  performance  tiiereof.— Krah 
V.  Wassmer  (N.  J.  Ch.)  4(M. 

I  86.  Specific  perfonnance  cannot  be  had  by 
a  Tillage  of  a  contract  whidt  is  ultra  vires.— 
PhilUps  Tillaga  Corp.  t.  FhiUipa  Water  Oo. 
(Me.)  474. 

S  44.  Equity  will  decree  specific  performance 
of  a  contract  to  give  a  mortgage  on  land,  where 
the  contract,  although  by  parol,  has  been  exe- 
cuted on  complainants  put— Claric  t.  Van  Cleef 
(N.  J.  Ch.)  260. 

S  46.  That  the  purchaser  has  completed  bis 
part  of  a  contract  for  conveyance  of  land,  and 
gone  Into  possession,  entitles  him  to  specific 
perfonnance,  whether  it  be  under  an  oral  or 
written  contract.— Krah  v.  Wassmer  (N.  J. 
Ch.)  404. 

I  62.  Pure  mistake  of  fact  will  sometimes 
defeat  specific  performance. — Kiah  T.  Wassmer 
(N.  jr.  Ok.)  404. 

nr.  PBOOEEDIKOS  AHD  BBUEF. 

Bar  of  remedy  at  law  as  bar  of  remedy  In 

equity,  see  Equity,  {  87. 
Multifariousness  in  pleading,  see  Kquit}^  8  148. 
Sufficiency  of  demurrer,  see  Pleading,  f  201. 

I  106w  In  a  suit  for  specific  i>erformance  of  a 
contract  to  convey  land,  the  heirs  of  the  party 
contracting  to  convey  are  necessary  parties  de- 
fendant—OoIliuB  V.  Leaiy  (N.  J.)  608. 

§  106.  In  a  suit  for  specific  performance  and 
for  injunction,  the  heirs  of  a  contracting  party 
held  proper  parties  defendant  for  the  purposes 
of  the  injunction.— Collins  v.  Leaiy  (N.  J.)  603. 

I  106.  The  heirs  of  a  contracting  party  held 
not  necessary  parties  to  a  suit  for  specific  per* 
formanee.— Oollins  v.  Leary  (N.  J.)  603. 

8  106.  In  a  suit  for  specific  performance  of 
a  contract  to  convey  and  to  enjoin  an  ejectment 
suit,  the  wife  of  a  contracting  party  held  a 
necessary  party.— Collins  v.  Leary  (N.  J.)  603. 

8  106.  If  one,  suing  to  specifically  enforce 
a  contract  to  convey  land,  would  exercise  an 
option  to  take  a  deed,  already  executed  to  him 
and  his  wife,  held  that  the  wife  should  be  a 
party  ctmplainant.  and  the  bill  should  contain 
the  propet  aUegations  and  prayer  for  its  de- 
Uvery.— %rah  v.  Wassmer  (N.  J.  Ch.)  404. 

8  107.  ITnder  Code  Pub.  Oen.  Laws  1004, 
art  16.  81  01<  117.  127,  held  that  while  a  non- 
resident cannot  be  compelled  to  execute  a 
deed  under  a  contract  to  convey,  the  court 
can  appoint  a  trustee  to  convey  bis  title  and 


to  that  end  the  proceedings  are  in  rem  and  not 
in  personam  and  hence  sustainable  by  publica- 
tion service.— Hollander  v.  Central  Metel  & 
Supply  Co.  of  City  of  Baltimore  (Md.)  442. 

8  107.  An  order  for  publication  service  in 
a  suit  to  specifically  perform  a  contract  to  con- 
vey held  to  sufBcientlv  describe  the  land. — 
Hollander  v.  Central  -Metal  &  Supp^  Co.  of 
City  of  Baltimore  (Md.)  442. 

8  114.  In  a  suit  to  specifically  perform  a 
contract  to  convey  to  lessees  and  their  assign. 
It  waa  'sufficient  to  allege  that  plaintiff,  was 
an  assignee  of  the  leasehold  Interest  without 
setting  forth  the  circnmstanoea  tending  to  prove 
that  fact.— Hollander  t.  Central  Metal  ft  Sup- 
ply Co.  of  City  of  Baltimore  (Hd.)  442. 

8  114.  A  bin  to  specifically  enforce  a  con- 
tract signed  by  one  defendant  to  convey  land 
held  by  another  defendant  should  show  such 
situation.— Erah  v.  Wassmer  (N.  J.  Cb.)  404. 

8  114.  Complainant,  in  a  suit  to  specifically 
enforce  a  contract  to  convey  land  having  been 
in  possession  since  a  certain  date,  should  show 
that  fact  In  his  bill.— Erah  v.  Wassmer  (N.  J. 
Ch.)  404. 

I  116.  Rule  governing  cases  where  defend- 
ant, in  a  specific  perfonnance  suit,  sets  up  a 
contract  differing  from  that  set  up  by  com- 
plainant stated.— Erah  t.  Wassmer  (N.  J.  Gh.) 
404. 

8  120.  If  the  purchaser  under  a  contract  to 
convey  land  suing  for  specific  perfonnance,  is 
compelled  to  stand  upon  an  oral  contract,  he 
can  refer  to  a  receipt  for  part  of  the  purchase 
money  to  show  the  terms  of  the  contract— 
Erah  v.  Wassmer  (N.  J.  Ch.)  404. 

8  121.  Evidence  held  to  entitle  the  purchas- 
er, under  a  contract  to  convey  land,  to  specific 
performance^Krah  r.  Wassmer  (N.  J.  Ch.) 

404. 

8  127.  In  a  suit  for  the  specific  performance 
of  a  contract  to  convey  property  and  pay  roy- 
alties, the  court  will  decree  an  aceonnting  as 
to  the  royalties.— Collins  v.  Leary  (N.  J.)  603. 

8  127.  In  a  suit  to  specifically  enforce  a  con- 
tract to  convey  land,  held  that  the  court  could 
decree  deliverv  of  a  deed  already  executed  by 
the  vendor  and  his  wife,  thus  avoiding  the  neces- 
sity of  complainant  taking  title  subject  to  the 
wife's  dower  right— Krah  v.  Wassmer  (N.  J, 
Ch.)  404. 

S  127.  One  taking  a  decree  of  specific  per- 
formance of  a  contract  to  convey  land,  most 
take  title  subject  to  the  vendor's  wife's  right 
of  dower  unless  rtie  voluntarily  releases  it 
-Krah  r.  Waanner  (N.  J.  Ch.)  404. 

8  180.  Where  vendee  in  a  suit  to  compel  per- 
formance of  a  land  contract  showed  an  unmar- 
keteble  title,  he  was  entitled  to  recover  the  de- 
posit texes,  and  expenses  of  ezaminlng  the 
title,  under  Court  and  Practice  Act  1905,  {  816. 
-Love  T.  Moltar  (B.  I.)  592. 

SPEED. 

Of  antomobiles  on  streets,  see  Unnicipal  Cor^ 
porations,  8  705. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STALE  DEMAND. 

See  Bquit7.  8  87. 

STARE  DECISIS. 

See  Courts,  88  93,  99. 
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STATE  LIBRARY. 

Authority  of  trnsteea  lii  reapeet  to  publication 
of  pamphlets  and  eatalopiea,  aea  States,  f  67. 

STATEMENT. 

%witneie  loponiiBteiit  wiih  testiinoiqr,  see 
itiiesses.  I  S79. 
Of  case  or  facta  for  pnrpose  of  review,  see 

Appeal  and  Error,  |  664. 
Of  plaintitTa  claim,  see  Pleading,  {  74,' 

STATES. 

gee  United  States. 

Authority  to  build  wharf,  see  Wharves,  |  6. 

Courts,  see  Courts. 

Judicial  notice  of  laws  of  state,  see  Evidence, 
«29. 

Legislative  power,  see  Constitutional  Law,  S  60. 
Legislative  jpower  over  mnnidpal  corporation, 
see  Unnicipal  Corporations,  {|  67,  70, 

n.  GOVEEUntENT  AND  OFFICERS. 

Approval  of  state  cenaus  by  Legislature,  see 
Census,  |  8. 

8  67.  Laws  1903,  p.  9,  c.  6,  }  2,  and  Laws 
1^  p.  481.  c.  118,  I  9,  relating  to  the  publica- 
tion of  bniletins  relating  to  library  progress, 
etc.,  by  the  board  of  trustees  of  the  state  library, 
held  not  to  authorize  the  publication  by  the 
board  of  a  biogaphical  index  of  the  names  of 
New  Hampshire  men.— Chandler  v.  Eastman  (N. 
H.)  221. 

S  67.  Under  Laws  1893,  p.  28,  c.  81,  S  7  an- 
thorizing  the  trustees  of  the  state  library  to  have 
made  an  alphabetical  catalogue  of  the  books  re- 
ceived, after  maklpg  a  catalogue  of  all  the  books 
then  in  the  library,  held  not  to  authorize  a  sub- 
ject catalogue  in  addition  to  an  alphabetical  au- 
thors' catalogue  compiled  under  the  statute.— 
Chandler  t.  Eastman  (N.  H.)  22L 

STATUTES. 

For  statutes  relating  to  particnlar  subjects,  see 

the  varioDS  specific  topics. 
Allegations  of  indictment  for  statntoiy  offenses, 

see  Iudlctm«tt  and  Information.  1 110. 
Judicial  notice  of  laws  of  state,  see  Evidence, 

129. 

Laws  impslring  obligation  of  contracts,  see 
Constitntional  Law,  i  137. 

Statute  of  frauds,  see  Frauds.  Statute  of. 

Statute  of  limitations,  see  Limitation  of  Ac- 
tions, 8  2. 

Statute  of  uses,  see  Trusts,  8  131. 

I.  EHAOTKEinF.  BEaiTISITES.  AND 
VAUDITT  IN  OENERAI.. 

I  61.  In  doubtful  cases  involTing  the  consti- 
tutionality of  an  act  because  of  its  title,  the 
court  may  consider  long  acauiescence  in  its  con- 
■titutionallty  in  support  of  the  act.— Somerset 
County  Com'rt  v.  FoConuAe  Bridge  Go.  (Md.) 
4G2. 

8  64.  The  invalidity  of  certain  provisions 
in  Acts  1865,  p.  18,  c.  14,  incorporating  a 
company  to  construct  and  maintain  a  toll 
bridge  held  not  to  Invalidate  other  portions  of 
the  act.— Somerset  County  Com'xs  v.  Pocomoke 
Bridge  Co.  (Md.)  462. 

8  G4.  An  entire  act  shonid  not  be  held  un- 
constitutional because  a  provision  thereof  is 
void,  unless  the  provisions  are  so  connected 
that  it  cannot  be  presumed  that  the  Legisla- 
ture would  have  enacted  one  provision  without 
the  othpr. — Somerset  County  Com'ra  v.  Poco- 
moke Bridge  Co.  (Md.) 


n.  GENZBAT  AND  8FB0XAX  OB  £0- 
OAIi  IiAWa. 

8  68.  The  constitati<mal  mandate  that  laws 
shall  not  be  local  is  negative,  which  meana 
that  they  must  be  general,  and  uniformity  is 
not  a  necessary  requirement,  but  only  a  teet  of 
generality.— Pulaski  Tp.  Poor  Dist.  v.  Law- 
rence County  (Pa.)  7(KS. 

8  94.  Act  April  10.  1908  (P.  L.  p.  266).  au- 
thorizing special  elections  as  to  use  of  voting 
machines,  heid  not  unconstitutional  as  a  local 
or  special  act  aifecting  the  internal  affitln  ot 
municIg^UieSL— Mara  v.  City  of  Bayoone  (K.J. 

I  94.  Act  March  6,  1903  (P.  U  IS),  provid- 
ing for  the  relief  of  needy,  sick,  and  indigent 

g arsons,  held  not  within  tiie  prohibition  e^ 
oust.  art.  3.  8  7,  declaring  that  no  spedal  law 
regulating  county  affairs  shall  be  passed,  be- 
cause it  divides  paupers  into  two  classes  and 
establishes  a  different  rule  as  to  the  relief  of 
each.— Pulaski  Tp.  Poor  Dlst.  v.  Lawrence 
County  (Pa.)  705. 

8  94.  Act  March  6,  1903  (P.  L.  18).  provid- 
ing for  the  relief  of  neei^,  sick,  and  Indigmt 
persons  having  no  known  legal  settlement  with- 
in the  state,  held  not  within  the  prohibition  of 
Const,  art.  3,  S  7,  declaring  that  no  special  law 
regulating  county  affairs,  etc.,  shall  be  passed, 
because  of  the  diversity  of  method  of  aoecnu- 
plishlng  the  same  result  necessitated  by  the 
operation  of  Act  Jane  4,  1879  (P.  I*  TSK— 
Pulaski  Tp.  Poor  DIsL  t.  Lawrence  Coontr 
(Pa.)  705. 

m.  SUBJECTS  AND  TITISS  OF  ACTS. 

8  ICS.  Const,  art  3,  8  29,  relating  to  the 
title  of  acts,  held  intended  to  prevent  tiie  com- 
bination in  one  act  of  distinct  and  incongraous 
subjects,  and  to  apprise  the  Legislature  and 
the  people  of  the  nature  of  pending  legialation. 
—Somerset  Qninty  Oom'n  v.  PocnnokA  Brides 
Co.  (Md.)  462. 

8  109.  The  title  of  an  act  shonid  be  soffi- 
ciently  compreheosive  to  cover  to  a  reasonable 
extent  all  its  provisions. — Somerset  Oonn^ 
Com'rs  V.  Pocomoke  Bridge  Co,  (Md.)  462. 

8  113.  Under  Const.  1864,  art  3,  f  2S 
(Const,  art.  3,  8  29)  the  title  of  Acts  1805.  p. 
18,  c  14,  providing  for  the  incorporation  of  a 
bridge  company,  held  not  sufficiently  to  include 
a  certain  provision.— Somerset  Coun^  Coin*is 
V.  Pocomoke  Bridge  Co.  (Md.)  462. 

I  120.  Act  April  10,  1908  (P.  L.  p.  286).  pro- 
viding for  special  elections  as  to  use  of  voting 
machines,  held  not  unconstitutional  as  not  ex- 

Sressing  its  purpose  and  object  in  the  titie.— 
[ara  v.  City  of  Bayonne  (N.  J.  Sup.)  1131- 

8  12a  Act  April  20,  1906  (P.  L.  237),  being 
an  act  to  provide  for  the  maintenance  of  turn- 
pikes for  public  use.  free  of  toll,  is  not  nncon- 
Btitutionai  for  foiling  to  express  the  subject  of 
the  act  In  tiie  title^-CIarlon  Coontr  Clarioa 
Tp.  (Pa.)  543. 

IT.  AMENDMENT,  BEVISION,  AND 
CODIFICATION. 

8  131.  Act  July  20,  1905  (P.  L  237),  relating 
to  the  opening  of  toll  roads  for  public  use,  IkeM 
not  \inconstitutional  as  amending  Act  June  2, 
1887  (P.  L.  310),  8  11,  by  mere  reference  to  its 
title,  in  violation  of  Const  art.  3,  {  6.— Caarioo 
Connty  t.  ClariMi  Tp.  (F^)  643. 


BBFBAIi,  SUSFENSION, 

TION,  AND  XBVrVAL, 

See  Bailroads,  {  14. 
Conditional  sales,  see  Sales,  8  452. 
Military  taxes,  see  Taxation,  8  573, 
Recording  conditional  sales,  see  Salea,  8  452. 
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I  158.  Bepealfl  by  implication  are  not  fav- 
ored.~Lederer  Realty  Corp.  t.  Hopkins  (R. 
I.)  456. 

I  161.  A  later  atatute  complete  Id  Itaelf,  and 
in  its  practical  operation  mdependeut  of  a 
former  statnte  covertna  tbe  same  subject,  is  not 
ordinarily  deemed  to  Bare  merely  a  camulative 
effect,  but  to  operate  as  a  repealinff  etatute.— 
BockiDcbam  County  v.  Chase  (N.  H.)  634. 

f  161.  Laws  1905,  p.  498,  c.  86,  relatina  to 
automobiles,  held  to  repeal  Pub.  8t.  IflOl,  c. 
264,  {  18,  under  whicb  driving  an  automobUe 
to  exceed  a  certain  speed  was  an  offense  against 
the  police  of  towns  so  far  as  it  applied  to  aa- 
tomobiles.— Hocktngham  County  t.  Chase  (N. 
H.)  634. 

8  167.  A  statute  which  is  a  rerision  of  the 
statutes  on  a  subject  held  to  repeal  the  prior 
statutes.— State  v.  Rutland  B.  Go.  (Vt)  197; 
Same  v.  Central  Termont  Ry.  Co.*  Id. 

TL.  OOmiTaiTCTIOH  AHS  OPEBA- 
TIOK. 

(A)  0BI7ERAL  RULES  OF  OONSTRUC- 
TION. 

Bfandatory  or  directory  character  of  law  re- 
lating to  permits  for  use  Of  alleys,  see  Munic- 
ipal CorpotationR,  {  667. 

I  181.  The  court  in  eonatroing  a  statute 
mnst  ascertain  tiie  true  intent  of  the  Ijegisla- 
ture^Bahland  t.  Waterman  CB,  !•)  400. 

S  181.  A  statnte  will  not  be  given  a  construe- 
tion  at  Tatiance  with  established  rules  of  pro- 
cedure, nnless  the  intention  of  the  legislature 
is  apparent,  and  the  rules  of  the  common  law 
will  not  be  changed  by  doubtful  implication,  nor 
overturned  except  1^  clear  and  unambiguous  lan- 
guage.—State  T.  Central  Vermont  R.  Co.  (Vt.) 
193. 

I  184.  A  construction  whldi  will  defeat  the 
evident  purpose  of  a  statute  will  not  be  adopt- 
ed.-^3rree&ongh  r.  Board  of  Police  Gom'n  of 
City  of  Pioridenoe  (B.  I.)  80a 

I  194.  Where  a  general  intention  is  ex- 
pressed in  a  statute  which  also  expresses  a 
particular  intention  incompatible  therewith, 
the  particolar  Intention  la  considered  in  the 
nature  of  an  exception.— State  t.  Moore  (Md.) 
461. 

8  205,  Where  the  proviso  to  a  section  of  an 
act  is  void  for  unconstitutionality  or  other  rea- 
son, nevertheless,  though  not  enforceable,  such 
invalid  proviso  cannot  be  disregarded  In  giving 
the  interpretation  ci  the  section.- Ruhland  t. 
Waterman  (R.  I.)  450. 

g  205.  The  intention  of  the  whole  act  will 
control  interpretation  of  the  parts.— Lederer 
Realty  Corp.  v.  Hopl^ins  (R.  I.)  456. 

§  205.  The  court  in  arriving  at  the  intent  of 
the  Legislature  in  enacting  a  statute  must  con- 


sider every  part  of  It.— State  ▼.  Central  Vemumt 

Ry.  Co.  (Vt!)  194. 

S  206.  Effect  onirt  be  given,  if  possible,  to 
every  word,  clause,  or  sentence  of  a  statnte.— 
State  V.  Rutland  R.  Co.  (Vt)  197;  Same  T. 
Central  Vermcnt  Ry.  Co..  Id.  ' 

I  212.  It  is  presumed  that  the  Legislature  in 
adopting-  a  statute  Icnew  ot  the  prior  law  on  the 
subject,  and  of  the  practical  construction  it  had 
received.— State  v.  Rutland  R.  Oo.  jVt.)  197; 
Same  v.  Central  Vermont  Ry.  Co.,  Id. 

S  217.  The  court  in  construing  a  doubtful 
statnte  will  consult  the  legislative  history  and 
contemporaneous  practical  construction.— State 
V.  Rutland  R.  Co.  (Vt)  197 :  Same  v.  Central 
Vermont  Ry.  Co.,  Id. 

S  218.  Where  the  language  of  a  statute  is 
ambiguous  and  susceptible  of  two  reasonable 
interpretations,  weight  will  be  ^ven  to  the  doc- 
trine of  contemporaneous  practical  construction. 
—State  V.  Rutland  R.  Go.  (Vt)  197 ;  Same  v. 
Central  Vermont  Ry.  Go..  Id. 

I  222.  A  statute  capable  of  more  than  one 
coDstruction  must  be  examined  in  the  light  of 
common-law  principles.- State  v.  Central  Ver- 
mont R.  Co.  (Vt.)  193. 

I  225;  A  statute  must  be  construed  in  con- 
nection with  other  acts  In  pari  materia.— State 
T.  Central  Yermont  By.  Co.  (Vt)  194. 

I  225^.  Role  as  to  construction  together  of 
two  statutes,  one  conferring  limited  jurisdic- 
tion over  offenses  generally  and  tbe  other  a 
larger  jurisdiction  as  to  certain  specified  onea» 
sUted.— State  v.  Stanley  (Vt.)  817. 

(B)  PABTICDLAR  (7LASSE!S  OF  STAT- 
UTES. 

Statutes  relating  to  meclianica'  lieoB,  see  Me- 
chanics' liens.  1  S. 

{  236.  A  remedial  statute  must  be  construed 

liberally  to  effectuate  its  parpose.-^tate  v.  Cen- 
tral Vermont  R.  Co.  (Vt)  193. 

i  241.  If  a  penal  statute  is  susceptible  of 
two  interpretations,  that  should  be  adopted 
which  gives  the  statute  the  effect  evidently 
intended  by  the  Le^8latur&— State  v.  J.  P. 
Bav  Pub.  Oo.  (Mo.)  894. 

(D)  RETROACTIVE  OPERATION. 

Law  relating  to  acquisition  of  water  works  by 
public  authority,  see  Waters  and  Water 
Courses,  i  183. 

VH.  PliEASIKO  AHD  EVIDEHOE. 

S  200,  The  mere  reading  of  the  law  of  an- 
otner  state  In  ar^ment  cannot  supply  the 
failure  to  prove  it  in  the  manner  prescribed  by 
Code  Pub.  Gen.  Laws  1901,  art  35,  |  fiS^ 
Mandru  v.  Ashby  (Md.)  812. 


STATUTES  CONSTRUED. 


27  Henry  VIII,  ch.  10. . .  417 

UNITED  STATES. 

CONSTITDTION. 

Amend.  S  1058 

Amend.  14  794 

Art  4  513 

Art  4,  I  4  794 


STATUTES  AT  LARGE. 

1887,  Feb.  4,  ch.  104,  24 

Stat.  979  (U.  S.  Comp. 

St.  1901,  p.  8154)   868 

18!)0,  Aug.  8,  ch.  728,  26 

Stat.  313  (U.  S.  Comp. 

St  1901,  p.  3177)   894 

1894.  Aug.  13.  ch.  280.  28 

Stat  278  (U.  S.  Comp. 

St  1901,  p.  2523)  1106 


1898,  July  1,  eh.  541,  I  1, 
Bubd.  25,  30  Stat  545 
(U.  S.  Comp.  St  1901, 
p.   3420)   908 

1^8,  July  1,  ch.  641,  l| 
60a,  68,  30  Stat  C62, 
tida  (U.  8.  Comp.  St. 
1901,  pp.  3445,  3450). . .  93S 

1906,  June  30,  ch.  3915,  34 
Stat  768  (U.  S.  Comp. 
St.  Supp.  1W7,  p.  928) . .  758 
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REVISED  STATUTES. 

i  6268  (U.  S.  Oomp.  St. 
1901,  p.  8564). ...v....  8G8 

COMPILED  STATXTTBS 
1901. 

Pafre  2523  1106 

Page  S1.'S4   868 

Pase  3177  8!>4 

Paqes  a420y  344S,  8450...  938 
Page  3504   868 

COMPILED  STATUTES 
SUPP.  1907. 
Page  928   758 

OONHEOnOirT. 

CONSTITCTION. 

Amend,  art.  24    806 

Art.  8,  I  1  794 

OENEBAXi  STATUTES  1S7B. 
Tit  17,  cb.  2.  pt  9. 1  6. . .  563 

GENERAL  STATUTES  1887. 

S8  3020,  3021.  Amended 
tiy  Gen.  SL  1902,  » 
4i37,  4138  BTO 

i  3440    503 

GENERAL  STATUTES  1902. 


362 
013 
720 


581 
782 
504 
559 
658 


§   T96,  706  565,  908 

797    555 

801    558 

802    569 

8S2   939 

10S9   669 

101)0   734 

1099    936 

1802    734 

2020    600 

S  2296,2302,  2803.  230S..  908 

i  2381,  2304    606 

2395.  Amended  by  Lavs 

1907,  p.  619,  eh.  60   505 

2412    505 

[  2643.  2644   794 

2645   602,  794 

2646    794 

2647.      Amended  hj 

LawB  1907,  p.  750,  ch. 
200    502 

2647   640,  794 

§  264S-2G08    794 

2669    502,  794 

§  2670-268:1    794 

1  2997,  2998    505 

S  3710,  3711    780 

3824   939,  iM2 

3833    942 

4042    7;i0 

4127    509 

8  4135.  4136    911 

U  4137,  4i;J8  570,  911 

§§  4151.  4541    509 

PRACTICE  BOOK  1908. 

Page  244,  t  144   572 

Page  245,  §  149   93.) 

Page  2.^1).  8  100  lO'H) 

Pase  2r)7.  S  105   730 

Page  2iiS,  I  10  666 

Page  270,  1  14   558 

CITY  CHARTERS. 

New  Haven,  |S  12,  139, 
140,  143,  213  783 


SPECIAL  LAWS. 

Vol.  12,  p.  65,  8  22.......  604 

Vol.  14,  p.  704    942 

LAWS. 

1879.  p.  433.  ch.  83,  J  7. . .  504 

1883,  p.  232.  ch.  3  563 

190S.  p.  335,  ch.  126    503 

1905,  p.  412,  ch.  216  572 

1905.  pp.  426.   427,  ch. 
230.  H  10.  11.  14  572 

1906.  p.  432,  cb.  232  

1905.  p.  441.  ch.  2.36  6^ 

1907.  p.  619,  ch.  50   505 

1907.  p.  750,  ch.  200  502 

1907.  p.  806,  cb.  219  942 


DISTKIOT  OF  COLUMBIA. 

CODE  OF  LAWS  1901. 
88  380,  1301,  1303   81 


mahib.' 

constitution. 

Art.  1,  8  8  716 

REVISED  STATUTES  1903. 

Ch.  4,  »  12,  14  889 

Ch,  9,  i  13,  par.  1  887 

Ch.  2^,  8  5...V.  658 

Ch.  22,  I  6  472 

Ch.  27,  I  1.  par.  8  888 

Ch.  27,  88  39,  40  ssn 

Ch.  29,  8  45    894 

Ch.  47   1032 

Ch.  49,  8  4,  par.  7  1037 

Ch.  67    1032 

Ch.  77,  8  1.  rule  6  033 

Ch.  78.  I  33    374 

Ch.  79,  I  56   716 

Ch.  83.  I  45   884 

Ch.  84,  8  53   321 

Ch.  84,  fi  97  1092 

Ch.  88,  1  79    370 

Ch.  89,  I  9  476 

Ch.  93,  8  1   884 

Ch.  100,  8  10   858 

Ch.  124,  J  2  716 

Ch.  183,  f  17  1090 

PRIVATE  ft  SPECIAL 

LAWS. 

1885,  p.  668,  ch.  490.  8 
2.  Amended  by  Priv.  & 
Sp.  Laws  1887,  p.  178, 

ch.   141  474 

1887.  p.  178,  ch.  141  474 

1905,  p.  191,  cb.  162   474 

LAWS. 

1821,  p.  812,  ch.  63.  8  8. .  e67 


MARYLAICD. 

CONSTITUTION  1864. 
Art.  8,  I  28  462 

CONSTITUTION  1867. 
DECLARATION  OF 

RIGHTS. 

Art.  16  1068 

Art  3.  I  29   462 

CODE  1878. 
Art.  11,  I  48   996 


CODE  OF  PUBLIC  GENER- 
AL LAWS  1880. 

Art  81.  8  107.  Repealed 
by  Laws  180%  p.  19,  di. 
18   .VTr..".......  316 

CODE  OP  PUBLIC  GENER- 
AL LAWS  1904. 

Art.  16.  S  90  .'11 

Art.  16,  §1  91.  117,  127...  4^2 

Art.  16.  I  154  .-27 

Art.  2.3.   fi   69   !tl 

Art.  27.  88  232-235  OT.', 

Art  3-"),  8  53   312 

Art.  46,  8  24  

Art  53,  8  1  .'3-; 

Art.  66,  I  11  978 

Art.  81,  S  69   SS 

Art  81,  88  112,  113  HVi 

Art.  9.3,  8  5  309.  31« 

Art  93.  8  6   316 

Art.  93,  |8  100,  104   4i;i 

Art  83,  8  254   955 

CODE  OF  PUBLIC  IX>CAL 
LAWS. 

Art.  4,  8  171   m 

CITY  CHARTERS. 

Baltimore,  88  6.  59   457 

Baltimore,  art  4.  8!  ].  13  949 
Baltimore.    Laws  ISSiS,  p. 
241,  cb.  123.  Am«kded 
by  LawB  1900,  p.  117, 
^  109   529 

LAWS. 

1860,  ch.   163   315 

1862,  p.  19.  ch.  18  316 

1865,  p.  18,  ch.  14  462 

1874,  p.  744.  ch.  483. 8  51..  995 

1878,  p.  362.  ch.  227   993 

1888,  n.  113L  ch.  98. 
Amenaed  by  Laws  1902, 

p.  198,  ch.  130   990 

1896,  p.  241,  ch.  J  23. 
Amended  by  Laws  1900, 

p.  117,  eh.  109   529 

1900,  p.  117,  ch.  109   529 

1900.  p.  868,  ch.  532,  1 

138f   973 

1902.  p.  198,  ch.  130   990 

1904,  p.  504,  cb.  281,  8  2..  9K> 

NEW  HAMPSHIRE. 

REVISED  STATUTES 
1S43. 

Ch.  208   217 

GENERAL  STATUTES  1867. 

Ch.  230,  8  21   217 

PUBLIC  STATUTES  1901. 

Ch.  56.  88  1.  la  12,  16, 

18  .'i34 

Ch.  81   223 

Cb.  160,  8  6   225 

Ch.  165,  I  18  377 

Ch.  191,  |8  2,  4.  6.  27  (K2 

Ch.  220,  H  1,  2  868 

Ch.  245,  H  6.  19-22  217 

Ch.  256,  R  2,  9  634 

Ch.  264    634 

Ch.  264,  8  IS.  Repealed 
by  Laws  1906,  p.  488, 

ch.  86  6M 

Ch.  278,  8  15   80 

LAWS. 

1841,  p.  627,  eh.  601  217 

1898,  p.  28k  cb.  31.  8  7...  221 
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1895.  p.  481,  ch.  118. «  9..  221 

1902,  pp.  514.  524,  526.  H 

12.  IS,  44,  46   605 

1903,  p.  9,  ch.  6,  S  2  221 

1903,  p.  81,  cb.  ^  216 

1906,  p.  88,  ch.  95,  I  IS. 
Amended  by  Laws  1905, 

p.  450,  ch.  4ft,  §  9  216 

1903,  p.  93,  ch.  95.  I  33. 

^Unended  by  Laws  1906, 

p.  456.  ch.  49,  I  18  216 

1905,  pp.  450,  456,  ch.  49, 

SS  9,  18  216 

1905,  p.  498,  ch.  86    634 

1907,  p.  124,  eh.  1%  } 

16    30 

HEW  mBMET, 

CONSTITtlTION. 

Art.   5,  par.  12  122 

Art  7,  I  %  par.  0  1^ 

RBnSION  1877. 
Page  176, 1  1  1S8 

aENEBAL  STATOTES  1895. 
Volame  1. 

Page  465.     Amended  by 

Laws  1897,  p.  348   237 

Pages  616,  «»  693 

Page  891   288 

Page  1188,  |10. :  263 

Volume  2. 

Page  1584    60 

Page  1616.  S  8  689 

Page  1634    259 

Page  1638,  I  15  3*4 

Page  1704.    |  42  120 

Volame  3. 

Pag«  3339    286 

Page  3341,  fi  268   388 

Page  3370    401 

Page  3186    340 

liAWS. 

1824,  p.  160,  I  4  328 

1832,  p.  96   291 

1848,  p.  151   253 

1862,  p.  3.^3   330 

1869.  p.  226    228 

1871,  p.  444    328 

1880,  p.  212   116 

1884.  p.  142    228 

1885,  p.  61    117 

1885,  p.  267    693 

1886,  p.  272    eiiti 

1887,  p.  80    53 

1888,  p.  269    275 

1888,  p.  271.  S  3,  Bubd.  2.  276 

1889,  p.  421    288 

18dl.  p.  2.     Amended  by 

Laws  1897,  p.  248   237 

1S1>4,  p.  318    286 

1806,  p.  277    147 

1806.  p.  277,  i  3  391 

IS'Jfi,  p.  280,  §  8   409 

1896,  p.  208,  ch.   185,  S 

flS   1040 

1S07,  p.  248    237 

1808.  pp.  238,  SOI,  H  6, 

136    122 

IftW,  p.  815    119 

1808,  p.  330    481 

1808.  p.  699.  1  71   288 

1898,  p.  7U   288 


S.  pp.  738,  740,  SS  67,   

70.  71   267 

1898,  p.  767,  {  140..  .  689 
1698,  p.  805,  S  37.  Amend- 
ed by  Laws  1899,  p.  214.  485 
1898,  p.  916.  X  1,36. .  .274,  .S51 

1898,  p.  915,  I  187,...,.  274 

1899,  p.  26,  (  1,  Babaec. 

2    52 

1899.  p.  78,  I  1  750 

1809,  p.  214   485 

1900,  p.  79    51 

1900,  p.  79,  «  6,  6  127 

1900.  p.  82,  S  7   51 

1901.  p.  872    105 

1902.  p.  407.  Amended  by 
Taws  1907,  p.  127   325 

1902,  p.  487    014 

1902,  p.  487,  S  4  692 

1902,  p.  603    687 

1902,  pp.  608,  604,  il  8. 

5   350 

1902,  p.  628    120 

19ft%  p.  5  ■  209 


1903.  p,  377 

1903,  p.  405. 

1903,  p.  571. 

19a3,  p.  596, 

1903,  p,  606, 

1903,  p.  645. 

1904,  p.  160, 


18.. 
125. 
228. 
3... 
13.. 
28. 


139 
61 
280 
105 
481 
.127 
60 


1906,  p.  26    151 

1905,  p.  224,  {  2  48i 

1905,  p.  259    683 

1906,  p.  210   46,  110 

1906,  p.  671   275,  276 

1906.  p.  722,  I  13   47 

1907,  p.  m   325 

1907,  p.  633,  S  2  693 

1008,  p.  266   1131 


raHmTXtVAHIA. 

CONSTITUTION. 

Art.  8.  I  6  643 

Art  8,  I  7  705 

Art  9,  1  1  543 

LAWS. 

1834.  p.  609    930 

1843.  p.  367    5 

1860.  p.  400,  S  66  211 

1862,  p.  235    5 

1863,  p.  62    7 

1870,  p.  15    20 

1871,  p.  1360    101 

1874,  p.  104.  J  41  101 

1879.  p.  78    7ft'» 

1887.  p.  159,  «  6,  cl.  e....  915 

1887,  p.  310,  I  11  543 

1889,  p.  37    930 

1803,  p.  113    211 

1803,  p.  330   1085 

1805,  p.  4    209 

1897.  pp.  68,  70,  114,15..  4 

1897,  p.  292.  8  1   99 

18:J9,  p.  210,  i  7  538 

um.  p.  18   705 

1905.  p.  142    930 

1905,  p.  237    643 

19U6,  p.  37,  I  4   18 


XtHODi:  laZJUTD. 

OONSTITUnON. 

Amend,  art  12.  <  «H 

Art.  4.  I  2  613 

Art  13   788 


GENERAL  LAWS  l89a 

Ch.  11,  }  22.  Amended  by 
Laws   1904-^  p.  16i , 

ch.  1229,  8  2   1 

Ch.  26.  I  8   1 

Ch.  37.  I  8   1 

Ch.  40,  I  21  .449 

Ch.  40,  I  35    641 

Ch.  46,  S  6  797 

Ch.  69.  §8  3.  4  594 

Ch.  102.  Amended  by 
Laws  1908,  p.  206,  ch. 

1583.  8  1   806 

Ch.  102.  1  4  1.  450 

Cb.  102,  i  63.  Amended 
by  Laws  1905,  p.  162, 

'ch.  1223,  8  2   806 

Ch.  155    618 

Ch.  104.  f  3.  Amended  by 
Laws  1896,  p.  45.  ch. 
335,  8  1.  .   596 

COURT  &  PRACTICE  AC7P 
1005. 

8  246    180 

8  316    592 

i  472   1058 

8  473   i  641 

j  483   1058 

8  629    4m 

n  886,  1027   611 

LAWS. 

1878,  p.  116.  ch.  688,  8  7..  456 
1878.  p.  350.  ch.  688,  S  34. 
Amended  by  Laws  1894, 

p.  29,  ch.  1339.  8  6   466 

lfffl4,  p.  29.  ch.  1.3.S9.  8  6..  4.56 
1896,  p.  45,  ch.  335,  f  1-  695 

1903,  p.  2,  ch.  1089    454 

190t-fe,  p.  167,  c.  1229, 

lioG,  p.'  1621 '  cb.' '  1223,'  *  8 
2    806 

1905.  p.  192,  ch.  1235   806 

1903,  pp.  37,  88,  ch.  1533. 

8r6,  iB  1057 

1008.  p.  89.  eh.  1533,  8 

0   .513,  1057 

1908,  p.  20a  ch.  1583,  8 

1   806 

1906,  pw  206,  eh.  1588,  | 

2   604 

▼EBMOHT. 

.  CONSTITUTION. 
Ch.  1,  art.  9  826 

VERMONT  STATUTES. 

»  1926,  IWO   817 

8  3806    194 

8  3001    193 

88  3i)02-3904    UH 

88  5002,  5048   817 

PUBLIC  STATUTES  1906. 

88  694.  695,  713,  714,  717..  197 

8  l.-iOO    191 

1  liViQ   1103 

If  2814,  2820,  2824  1111 

If  2926(8),  2935   190 

LAWS. 

1882.  p.  47,  No.  36   194 

1900,  p.  133.   No.   124,  f 

1   1014 

1906.  p.  266.  No.  256.. 819,  824 
1006,  p.  350,  No.  262....  826 
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n  AXLANTIO  BBPORTEB. 


STEAM  DERRICKS. 

Place  of  taxation,  ■••  Taxation,'  |  274 

STIPULATIONS. 

Aa  to  amount  of  costs,  see  Goats,  i  14& 

STOCK. 

Corporate  stock,  see  Cwporationa,  IS  76-166. 
Of  nnincorporated  aisodattons,  see  Joint<Stoek 
Companies. 

STOCKHOLDERS. 

Of  corporations,  see  Conoratlons,  U  181-209. 
Of  noiocorporated  assooatious,  see  Joint-Stock 
Companies. 

STORAGE. 

See  War^OQsemeo. 

STOVE  POLISH. 

Wrongful  aale  of  exploslTe  and  Inflammable 

material  for  use  as.  see  Explosivea,  |  9. 

STREET  RAILROADS. 

Bee  Railroads. 

Carriage  of  passeugers,  see  Garriera. 

I.  ESTABUSHMElfT,  OOMSTBUOTIOir, 
AND  HAINTENANCE. 

Actions  by  receivers,  see  BecelTers,  |  ITS. 

Authority  of  superintendent  to  direct  employ^ 
of  company  as  affecting  tiebiUty  for  Injuries 
sttstained  by  act  of  aocfi  employ^  see  Master 
and  Serrant,  |  801. 

I  7.  In  view  of  Gen.  St.  1902,  fi  3833,  It  was 
held  that,  where  a  plan  preBeoted  for  the  con- 
structioo  of  a  street  railroad  was  an  entlret;t^, 
the  approval  thereof  was  an  approval  of  It  in 
its  entirety,  and  such  approval  either  by  the 
city  authorities  or  on  appeal  was  a  condition 
precedent  to  the  location  of  an  eztensten.— State 
V.  New  York,  N.  H.  &  H.  H.  Co.  (Conn.)  942. 

S  40.  The  right  to  make  a  location  of  a  rail- 
way or  any  part  of  It  ie  a  power  of  election, 
and,  when  once  exercised,  is  exhausted  in  the 
absence  of  a  statute  to  the  contrary.— State  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Conn.)  942. 

I  46%.  The  right  given  a  street  railroad  com' 
pany  by  the  state  to  locate  its  railroad  within 
a  certain  period  held  to  be  a  qualified  right  sub- 
ject to  approval  of  the  state  under  Gen.  St. 
1902,  i  3Jia3.  and  hence  not  to  prevent  the  city 
trom  shortening  the  same  by  requiring  comple- 
tion of  an  extension  during  the  current  season. 
—State  T.  New  York.  N.  H.  &  H.  K.  Ca  (Conn.) 
912. 

I  46^.  The  amendment  to  the  charter  of  the 
Connecticut  Railway  &  Lighting  Company  in 
1905  (14  Sp.  Laws,  p.  704),  though  confirming 
the  location  and  construction  of  its  railway  as 
formerly  located  and  conatmcted,  held  not  to 
prevent  the  state  from  complaining  in  manda- 
mus that  a  part  of  a  certain  route  had  not  been 
finished.— State  v.  New  York,  N.  H.  &  H.  &. 
Co.  (Conn.)  942. 

I  46%.  Where  a  location  of  an  eztenaion  of 
a  street  railroad  is  made  and  approved  as  a 
whole,  the  company  need  not  construct  it,  but, 
if  it  begins  it,  it  must  not  stop  until  it  is  com- 
pleted within  a  irasoQable  time. — State  Tt  New 
York,  N.  H.  &  H.  II.  Co.  (Conn.)  942.. 

S  46%.  Conditions  of  approval  of  a  plan  of 
a  street  railroad  extension  by  city  authoritiea 
under  (3en.  St.  1902,  I  3833,  held  gennane  to 
auch  plan.— State  t.  New  York,  N.  H.  &  H.  B. 
Co.  (Conn.)  942. 


{  49.  That  a  street  railroad  company  has 
not  completed  an  extension  by  the  time  required 
by  the  city  in  approving  its  plan  is  no  excuse 
for  not  aubaequently  doing  it.  and  ita  lessor 
stands  in  its  shoea  In  this  re^ecLr-State  v. 
New  York,  N.  H.  ft  H.  B.  Oo.  <Coan.)  942. 

I  49.  A  lessee  of  a  street  railroad  company 
takes  its  rights  and  franchisee  burdened  with 
the  lessor's  obligation  to  complete  an  extenaion 
begun  by  It,  and  iKit  the  same  in  operation.- 
State  V.  New  York,  N.  H.  ft  H.  R.  Co.  (Conn^ 
942. 

I  49.  The  fact  that  a  street  railroad  com- 
pany's lessee  was  not  a  i^rty  to  proceedings 
tor  alterations  and  extensions  was  no  objec- 
tion to  mandamus  to  require  completion  of  an 
eztenaion  begun  by  the  lessor.— State  t.  New 
York,  N.  H.  ft  H.  B.  Oo.  (Conn.)  942. 

n.  BEOTTLATIOX   AMD  OPERATIOir. 

Admisftions  by  motorman  as  evidence  in  action 

for  injuries,  see  Evidence,  {  244. 
Evidence  of  res  gestn  in  action  for  injuries, 

see  Evidence,  8  123. 

fi  66.  If  tbe  entire  anthorixed  extension  of  a 
street  railway  has  been  completed  and  put  in 
operation,  no  part  of  it  can  afterwards  be  aban- 
doned at  the  will  of  the  cooipany.— Stete  t.  New 
York.  N.  H.  ft  H.  B.  Co.  (Cbnn.)  942. 

S  81.  The  duty  of  a  street  railroad  company 
in  the  management  of  ita  electric  cars  on  high- 
ways stated.— Currie  t.  Consolidated  By.  Co. 
(Conn.)  356.  . 

fi  81.  Tbe  duty  of  a  street  railway  compaiw 
to  furnish  sufficient  searchlighta  on  ita  electric 
cars  stated.— Currie  v.  Consolidated  By.  Co. 

(Conn.)  356. 

I  81.  A  street  railway  e<»npany  is  not  neces- 
sarily bound,  as  respecto  other  travelers,  to 
equip  its  cars  with  a  particular  kind  of  iigbt 
known  and  used  by  those  engaged  in  coDducting 
the  same  business  under  like  conditlona,  aa  it 
may  t>e  using  one  that  is  better. — Currie  v.  Con- 
solidated Ry.  Co.  (Conn.)  356. 

fi  86.  That  plaintiff's  wuon  wheel  caught  in 
a  switch  device,  whereby  plahitiff  was  injured, 
held  not  to  furnish  the  liasis  for  a  verdict 
against  defendant  street  railway  company. — Ah 
cott  V.  Public  Service  Corporation  of  New  Jer- 
sey (N.  J.  Sup.)  45. 

S  93.  A  motorman  in  the  (H>«ration  of  his  car 
should  conduct  himself  as  a  reasonably  prudent 
man  would  under  the  circumstances  to  prevent 
injury  to  a  person  on  the  track.— Morse  v.  Con- 
solidated Ry.  Co.  (Conn.)  553. 

fi  99.  Id  an  action  for  death  of  plaintifTa 
intestate  by  being  struck  by  a  street  car,  intea- 
tate  held  negligent  as  a  matter  of  law.— Fay  t. 
Hartford  ft  S.  St.  By.  Co.  (C<Htn.)  364. 

1  112.  In  an  action  for  death  of  plaintiS*s 

Intestate  by  being  struck  by  a  street  car,  tike 
burden  was  on  pmintiS  to  ^ow,  not  only  that 
defendant  was  ne^igent,  but  that  intestate  ex- 
ercised due  care.-^Fay  v.  Hartford  ft  8.  SL  Ry. 

Co.  (Conn.)  364. 

fi  112.  In  an  action  against  a  street  railroad 
for  causing  the  death  of  intestete,  plaintiflF  must 
show,  not  only  defendant's  negligence,  bat  that 
it  was  the  proximate  cause  of  the  accident — 
Morse  v.  Consolidated  Ry.  Co.  (Conn.)  553. 

fi  112.  Even  if  a  four  year  old  child  could  not 
he  ^ilty  of  contributory  negligence,  in  an  action 
agamst  a  street  railroad  for  her  death  by  being 
struck  by  a  car,  plaintiff  was  not  excused  from 
showing  her  conduct  and  situation  when  she  was 
injured  as  iKaring  upon  the  cOBpany^a  M^i- 
g^ce.— Morse  v.  Conaolidated  By.  Co.  (Conn.) 

I  113.  In  an  action  against  a  street  railroad 
company  for  the  deatruction  of  a  wagon  in  a 
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coUUiIon,  eridenoe  of  a  dvil  engineer  u  to 
Bearchlifffata  naed  by  other  rallnwoi  AeM  pfop* 
eriy  exdaded.— Carrie  t.  Ocnuolidated  i^.  Oo. 

(Conn.)  856. 

I  114.  In  an  action  for  death  of  a  traveler  in 
a  collision  with  a  street  car,  evidence  held  insuf- 
ficient to  show  that  defendant  wu  n«digenL— 
1^7     Hartford  ft  8.  St.  Ry.  Co.  (Conn.)  864. 

i  114.  In  an  action  for  the  death  of  intestate 
bj  beiny  etmck  hy  a  street  car,  where  intestate's 
conduct  and  situation  at  the  time  of  the  accident 
was  not  shown,  so  that  the  cause  of  the  accident 
and  the  company's  negligence  was  whoUy  specu- 
lative, a  verdict  was  properly  directed  for  the 
company.— Morse  v.  Consolidated  I^.  Go. 
(Conn.)  653. 

I  114.  The  proximate  cause  of  Intestate's 
death  by  being  struck  by  a  street  car  might  be 
proved  by  presumptive  or  circomstantiai  evi- 
dence, and  need  not  be  established  b^ond  a  rea- 
sonable doubt;  bnt  it  must  be  ntablished  by 
facts  affording  a  logical  basis  for  an  inference 
as  to  the  cause.— Morse  v.  Coosolidated  Ry.  Co. 
(Conn.)  653. 

I  114.  That  a  street  car  was  running  at  an 
excessive  speed  at  the  time  of  the  action  did 
not  of  itself  show  that  that  was  the  cause  of 
the  injury.- Morse  v.  Consolidated  Ry.  Co. 
(Conn.)  653. 

§  lit.  In  an  action  for  injuries  to  a  child  on 
m  trolley  track,  the  question  whether  the  speed 
was  consistent  with  the  exercise  of  due  care, 
and  whether  the  failure  to  exercise  such  care 
occadoned  the  injury,  was  for  the  Jury.— Diii- 
n>Iaao  v.  Jersey  City,  H.  ft  P.  St.  Ry.  Oo.  (N. 
J.)  257. 

I  117.  Question  of  negligence  of  motorman 
In  running  over  diild  Keld  for  the  Jury.— Davis 
T.  Westmoreland  Connty  Ry.  Co.  CPa  ) 

{  117.  In  an  action  for  negligent  death,  a 
verdict  for  defendant  held  properly  directed  un- 
der the  evidence.- Krikorian  v.  Rhode  Island 
Ga  (R.  I.)  868. 

STREETS. 

SM^^^^a^^^^Munldpal  Corporations,  H  886, 

SUBROGATION. 

Of  mortgagee  on  payment  of  taxea  on  mort- 
gaged property,  see  Mortgages,  |  200. 
To  rwit  to  tax  lien,  see  Taxation,  i  SSL 

I  1.  Subrogation  exists  to  enable  a  party 
secondarily  liable  who  has  paid  the  debt  to 
benefit  by  the  securities  or  remedies  wLtich  the 
creditors  hold  against  the  nrincipal  debtor^ 
Faton  T.  Robinson  (Conn.)  730. 

i23.  A  pnrchaser  of  land  from  a  widow 
o  had  no  title  held  entitled  to  snbrogatlon  to 
the  rights  of  a  mortgagee  to  the  amount  paid 
by  the  ijiurchaser  to  satisfy  the  mortgage. — 
Paton  r.  Robinson  (Conn.)  730. 

SUBSCRIPTIONS. 

To  corporate  atocfc,  see  Corporations,  f  76L 

SUBSTITUTED  TRUSTEE 

Appointment  of,  as  dependent  oo  personal  na- 
ture of  trust  created  by  will,  see  Wills,  |  681. 

SUBSTITUTION. 

Of  davisees  or  legatees,  see  Wills,  H  636,  638. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Water  Onrses,  {  lOT. 


SUIT. 

See  Action. 

SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  Taxation,  l{  672-602. 

Of  client  against  attorney,  see  Attorn^  and 
Oiient,  I  126. 

Recovery  of  possession  by  landlord,  see  Land- 
lord and  Tenant,  |  803. 

To  wind  iv  corporation,  see  Corporatioiis,  || 
614,  615. 

SUNRISE. 

Jtidldal  notice  of  time,  see  Evidence,  i  17. 

SUNSET. 

Judicial  notice  of  time,  see  EMdence,  1 17. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Bxecutlon.  {fi  8B&-4ia 

SUPREME  COURTS. 

See  Conrt^  |  242. 

SURETYSHIP. 

See  Pzlnc^  and  Surety. 

SURPLUSAGE. 

In  pleading,  see  Pleading,  |  SH, 

SURPRISE. 

Ground  for  continuance,  see  Contlunance,  |  80. 
Ground  for  new  trial,  see  New  Trial.  |S  96,  97. 

SURVIVORSHIP. 

Of  devlseea  or  legatees,  see  THUb,  f|  686,  638. 

TAXATION. 

See  Internal  Revenue. 

Charging  taxes  as  between  principal  and  in- 
come on  acconnting  under  wUl  creatlDg  trusts, 
see  WiUs,  S  684. 

Dlsdiarge  of  tax  lien  by  co-tenant,:  see  Tenancy 
In  Common,  |  36. 

Failure  of  executor  to  pay  toxes  as  ground  for 
removal,  see  Elxecutore  and  Administrators, 
I  35. 

Payment  of  taxes  by  mortgagee,  see  Mortgages, 

t  200. 

Payment  of  taxes  as  qualification  of  voter,  seo 

EiecUons,  S  83. 

Local  or-»peoiat  iaxe*. 
See  Highways,  §{126, 129 ;  Municipal  Corpora- 

tions,  SS  966,  978. 
Assessments  for  monicipal  improvemente,  see 

Municipal  Corporations,  |S  438-613. 

OccupaAion  or  privilege  taxea. 

See  Intoxicating  Liquors,  1  46;  Licenses,  H 

6J^-32. 

n.  ooNSTrrnTioiTAx  beqitibe- 

MEMTS  AND  BESTBIOTIONS. 

§  40.  Laws  1885  (P.  L.  p.  61),  the  words 
"in  such  place"  must  be  construed  to  refer  to 
the  "place  of  business,"  and,  when  so  con- 
strued, it  creates  an  unsulwtantial  classiScation 
for  taxation,  and  is  unconstitutional.— Lang 
V.  Berrien  (N.  J.  Sup.)  117. 

i  40.  Act  April  20,  1905  (P.  L.  237),  relat- 
ing to  appropriation  of  turnpikes  for  public 
use,  is  not  a  violation  of  Const,  art.  9,  {  1,  de- 
mandiug  uniformity  of  taxes;  the  law  not  in- 
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Tolvlng  any  qneation  ot  legality  of  taxation.— 
Clarion  County  v.  Clarion  Tp.  (Pa.)  543. 

I  47.  A  local  tax  on  railroad  property  used 
for  railroad  pnrposes  held  erroneous.— In  r« 
Lehigh  Valley  R.  Co.  (N.  J.  Snp.)  126. 

m.  LXABZUTT  OF  PEBSOHS  AMD 
PBOFEBTT. 

(A)  PRIVATE  PERSONS  AND  PROPHRTT 

IN  GENERAL. 

8  106.  Under  Gen.  St.  1902,  SS  2997,  209S, 
one  api>arently  well  and  strong  held  not  ex- 
empt from  a  milita^  tax  l>ecanse  of  bis  porer- 
ty.— Atwater  t.  O'Reilly  (Oonn.)  6W. 

(B)  CORPORATIONS  AND  CORPORATE 
STOCK  AND  PROPERTY. 

8  113.  Act  April  10,  1884  (P.  L.  1884,  p. 
142),  for  the  taxation  of  railroad  and  canal  prop- 
erty, took  effect  immediately,  but  did  not  impose 
a  tax  until  January  1,  18S&,  and  until  that 
date  the  taxation  imposed  by  Act  March  4,  1869 
(P.  L.  1869,  p.  226),  continued  to  be  payable  in 
quarterly  payments.— State  t.  United  New  Jer- 
sey R.  ft  Canal  Co.  (N.  J.)  228. 

S  lis.  Act  March  4,  1869  (P.  L.  1869,  p. 
226),  relating  to  transit  duties,  refers  to  the 
time  when  a  tax  should  be  actually  imposed  by 
general  law,  and  not  to  the  time  when  the  law 
authorizing  its  imposition  ahoald  be  enacted  or 
take  effect.— State  v.  United  New  Jersey  R.  ft 
Canal  Co.  (N.  J.)  228. 

8  114.  The  real  estate  of  a  quasi  nubile  cor- 

JioratifMi  necessary  to  its  operation  is  not  sub- 
ect  to  local  taxation  in  the  absence  of  stat- 
utory authority— Conor  Tp.  Snp'rs  v.  Xork 
Haven  Electrio  Power  Plant  Oo.  (Pa.)  207. 

i  114.  The  words  "real  estate"  in  the  taxing 
statutes  do  not  include,  land  or  appurtenances 
necessary  to  the  exercise  of  a  franchise  of  a 
public  corporation.— Conoy  Tp.  Sup'rs  v,  York 
Haven  Electric  Power  Plant  Co.  (Pa.)  207. 

§  114.  The  test  as  to  whether  a  corporation 
is  a  public  or  quasi  public  corporatiou,  so  as  to 
be  exempt  from  local  taxation,  is  what  It  la 
authorized  to  do,  and  may  be  compelled  to  do, 
under  its  charter. — Conoy  Tp.  Siip'tB  v.  York 
Haven  Electric  Power  Plant  Co.  (Pa.)  207. 

g  114.  A  water  company  Jield  exempt,  as  a 
quasi  puldic  corporation,  from  local  taxation  on 
ItB  real  estate.— Conoy  Tu.  Sop'rs  Yoife  Haven 
Electric  Powu  Plant  Co.  (Pa.)  207. 

(D)  EXEMPTIONS. 

{  204.  Landowners  claiming  the  benefit  of 
laws  under  which  a  partial  exemption  from  tax- 
ation is  conferred  on  certain  conditions  must 
bring  thamselvea  fairly  within  such  laws^— Coul- 
■on  T.  Oity  of  Baltimore  (Md.)  9d0. 

i  204.  Rules  for  construing  a  contract  for 
exemption  froih  taxation  stated. — Morris  Canal 
&  Banking  Co.  v.  State  Board  of  Assessom 
(N.  J.)  328. 

§  228.  Under  Act  July  15.  1897  (P.  L.  292), 
1 1,  a  bank  or  savings  institution  paying  a  four- 
mill  tax  upon  its  stock  held  exempt  not  only 
from  local  taxation,  but  not  runired  to  pay 
any  tax  on  personal  property.— Commonwealtli 
V.  Clairton  Steel  Co.  (Pa.)  99. 

S  247.  Immunity  from  taxation  when  a  ^r- 
Bonal  privilege  held  incapable  of  transfer  with- 
out express  statutory  direction,  but,  when  an- 
nexed to  property,  held  to  pass  with  the  grant 
of  the  property  as  an  appurtenant  to  it-— Mor- 
ris Canal  ft  Banking  Co.  t.  State  Board  of  As- 
sessors (N.  J.)  328. 

S  247.  A  lease  of  property  of  a  cmnpany  en- 
joying ah  exemption  of  taxation  on  its  proper- 
ty  held   to   suspend   the  exemption.— Morris 


Canal  &  Banking  Co.  t.  State  Board  of  Ab- 

sessors  (N.  J.)  3^ 

S  247.  The  personal  privilege  of  exen^tion 
from  taxation  possessed  by  a  canal  compaoy 
under  its  charter  (Act  Dec.  31,  1824  [P.  L. 
p.  160]  S  4)  held  not  transferred  to  its  lessee 
under  a  lease  made  in  pursuance  of  Act  March 
14,  1871  (P.  L.  p.  444).— Morris  Canal  ft  Bank- 
ing Co.  V.  State  Board  of  Assessors  (N-  J-)  328. 

IV.  PULCE  OF  TAXATION. 

g  274.  Pulp  wood  held  not  taxable  as  being 
employed  in  the  mechanic  arts  in  the  taxing 
town  within  Rev.  St  1908,  c  9,  |  13,  par.  L— 
Inhabitants  of  Bradley  v.  Penobscot  Chonical 
Fibre  Co.  (Me.)  887. 

i  274.  Under  Pub.  flt.  lOOlj  a  58,  H  1.  ID. 
12.  16,  18,  a  steam  derrick  held  not  taxable  in 
a  place  other  than  the  owner's  residenceL— 
Dresser  v.  Town  of  Hopkinttm  (N.  H.)  534. 

V.  I^VT  AND  ASaESSBCENT. 

(B)  ASSESSORS  AND  FROCEBDINQS  FOB 

ASSESSMENT. 

g  317.  In  view  of  the  unconstitutionality  of 
Act  May  IS,  1906  (P.  L.  p.  071).  the  property 
referred  to  therein  is  properly  taxed  by  the  stau 
board  of  assessors,  as  provided  by  tlie  railroad 
taxaUon  act  1888,  Act  March  27,  1888  (P.  L. 
p.  269).— United  New  Jersey  R.  ft  Canal  Co.  r. 
City  of  Newark  (N.  J.)  276. 

I  317.  In  view  of  the  unconstitutionality  of 
Act  Slay  IS,  1906  (P.  L.  p.  571),  property  re- 
ferred to  therein  is  taxable  by  the  state  board 
of  assessors,  as  provided  by  the  act  of  March 
27,  1888  (P.  U  p.  271,  f  3,  snbd.  2).— New  York 
Bay  R.  Co.  T.  City  of  Newark  (N.  J.)  276. 

(O  MODE  OF  ASSESSMENT  IN  GEN- 
ERAL. 

Competency  of  list  by  taxpayer  as  evidence,  see 

Evidence,  g§  353.  373. 

• 

g  335.  The  value  of  property  and  securities 
contained  in  a  sworn  statement  by  the  presi- 
dent of  a  trust  company  is  not  binding  on  tax 
assessor  in  making  an  assesament  acauut  soc^ 
company. — Newton  Trust  Co.  y.  Atwood  (N. 
J.  Sup.)  110. 

(D)  MODE  OF  ASSESSMENT  OF  COR- 
PORATE STOCK,  PROPERTY. 
OB  BBOEIFTS. 

g  878.  Real  estate  of  quasi  pnbUc  eorpwation 
is  taxed  by  including  the  value  in  the  asseas- 
meut  of  the  capital  stock.— Conoy  Tp.  Snp'n  T. 
Yoric  Haven  Electric  Power  IHut  Gow  (Pa.) 

207. 

g  886.  In  the  tmxatiwi  of  trust  companies, 
under  P.  L.  1903.  p.  406,  I  18,  the  amount  of 
the  capital  and  accumulated  anrplus  must  l>e 
ascertained  by  deducting  from  the  gross  assets 
the  liabilities  and  debts  of  the  oompany.— Fidel- 
ity Trust  Co.  V.  Board  of  Equalisation  of  Taxes 
of  New  Jersey  (N.  J.  Sup.)  SL 

g  386.  From  the  full  amount  of  capital  and 
accumulated  surplus  of  trust  oompajoies,  the 
true  value  of  all  the  assets  exempt  fmn  taxa- 
tion Is  to  be  deducted,  and  the  balance  thus  as- 
certained is  the  amount  on  wUdl  the  tax  is 
to  Ik  assessed,  less  the  assessment  on  their  real 
estate.— Fidelity  Trust  Co.  v.  Board  of  Equali- 
zation of  Taxes  of  New  Jersey  (N.  J.  Sup)  61. 

g  893.  P.  S.  gg  713,  714.  717,  relating  to 
railroad  taxation,  wheu  considered  m  connectioD 
with  sections  694  and  695,  held  to  require  that 
the  rate  of  the  gross  earnings  tax  imposed  <m 
railroads  shall  be  determined  on  the  gross  earn- 
ings during  ^e  fiscal  year  for  which  the  tax  is 
to  be  paid.— State  v.  Rutland  R.  Co.  (Vt.)  197; 
Same  v.  Central  Vermont  Ry.  Co.,  Id. 
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(O)  RETXnW,  GOBBBCTION.  OR  SETTIMO 
ASmO  or  ASSBSSMENT. 

f46S.  Where  one  wag  liable  to  an  aDDoal 
Iitai7  tax  of  $2  imposed  by  Qea.  St.  1002, 
H  2097,  2998,  a  resolution  of  a  town  meeting 
reducing  the  amount  of  the  tax  was  ineffectual. 
— Atwater  y.  O'Reilly  (Conn.)  505. 

I  469.  A  defect  in  a  notice  given  under  Gen. 
Laws  1896,  &  46,  S  6,  fteld-not  to  render  illegal 
the  increase  in  Talnation  of  land  tor  taxation. 
— Anderton  t.  Board  of  Assessors  of  Taxes  of 

City  of  iPawtucket  (H.  I.)  797. 

i  469.  The  increase  in  valuation  of  farm 
land  for  taxation  by  the  board  of  assessors  is 
not  rendered  lU^iai  by  the  fact  that  no  im- 
provements were  made  on  the  land  and  that 
its  condition  was  nnaltered. — Anderton  v.  Board 
of  Asseseors  of  Taxes  of  Citj  of  Pawtocket  (B. 
I.)  797. 

I  498.  The  conrts  sbouM  be  cantloas  in  de- 
claring a  tax  laid  by  competent  anthority  to  be 
excessive  and  nnreaaonable. — Meushaw  t.  State 
(Md.)  467. 

f  493.  The  action  of  the  coanty  board  of  tax- 
atiOD  as  to  the  asseseed  value  of  property, 
which  in  their  judgment  is  not  truly  valued,  as 
aathorized  by  the  statute  of  1906  (P.  L.  p.  210), 
is  not  reviewable  on  certiorari  unless  the  boanl 
violates  some  legal  principle.-^own  of  Union 
in  Hudson  County  v.  Hudson  Conn^  Board  of 
Taxation  (N.  J.  Sup.)  46. 

i  495.  Act  April  19,  1880  (P.  L.  37),  au- 
thorizing any  owner  of  taxable  property  dissat- 
isfied with  the  valuation  for  county  purposes 
of  ^e  board  of  revision  to  appeal,  does  not, 
because  of  an  appeal,  prevent  the  collection  of 
the  tax.— H.  C.  Frick  Coke  Go.  v.  Mt.  Pleas- 
ant T^.  (Pa.)  930. 

I  496.  The  presumption  Is  that  the  coanty 
brard  of  taxation  in  revising  tax  lists  and  in 
increasing  or  decreasing  the  assessed  value  of 
any  property  under  section  4  of  snpplement 
to  "An  act  for  the  assessment  of  taxes''  (P.  L. 
1906,  n.  210),  acted  on  dne  proof.— Newton 
Trust  Go.  T.  Atwood  (N.  J.  Sup.)  110. 

VI.  IJEN  AKD  PBIORITT. 

Right  of  mortgagee  to  subrosatlou  to  lien  on 

Sayment  of  taxes  on  mortgaged  property,  see 
lortgages.  {  200. 

VIZ.  PAYMENT  ANJ>  REFTTICDINO  OR 
RECOVXRT  OF  TAX  PAID. 

SB31.  Where  a  mortgagee  purchased  at  tax 
e,  she  occapied  the  same  position  as  if  she 
had  paid  the  taxes  before  safe,  and  was  there- 
fore only  subr(^ated  to  the  tax  lien.— Fanner  v. 
Ward  OS.  J.  Oh.)  401. 

Vm.  OOIXEOTION    AKD  BNFOROE- 
ICENT  AGAINST  PERSONS  OR 
FERSONAIi  PROPERTT. 

(B)  SUMMART  BBMEDIBS  AND  ACTIONS. 

I  572.  A  proceeding  under  Oen.  St.  1902,  $ 
2305,  as  amended  by  Pub.  Acta  1907,  p.  619,  c. 
50,  relating  to  the  collection  of  military  taxes 
by  impriswiment,  held  a  special  atatutoir  pro- 
ceeding not  governed  by  the  rules  of  pleading  in 
civil  or  criminal  cases.  —  Atwater  v.  O'Beilly 
(Conn.)  505. 

I  673.  Gen.  St.  1902.  {  2395,  as  amended  by 
Pub.  Acta  1907,  p.  619,  c.  60,  providing  for  the 
collection  of  military  taxes  by  imprisonment, 
held  not  to  repeal  set^tions  2381,  2394,  2112.  and 
2998  for  the  collection  of  taxes.— Atwater  v. 
O'Beilly  (Conn.)  505. 

t!  602.  A  complaint  under  Gen.  St  1902,  g 
2305,  as  amended  by  Pah.  Acts  1907.  p.  619,  c. 
50,  providing  for  the  collection  of  military  tax- 
es by  imprisonment,  held  sufficient  to  ^ve  the 


court  Jurisdiction  to  commit  defendant  tor  non* 
payment  of  sudi  taxea— Atwater  t.  O'Bdlly 

(Conn.)  605. 

S  602.  In  proceedini^  under  Gen.  St  1902,  | 
2395,  as  amended  by  Pub.  Acts  1907.  p.  619,  e. 
50,  authorizing  the  collection  of  military  taxes 
by  imprisonment,  the  facta  ftelrf  to  warrant  the 
court  in  making  an  order  of  commitment. — At- 
water T.  O'Beifiy  (Conn.)  606. 

IX.  BALE  OF  I.AKD  FOR  MONPAT- 
MENT  OF  TAX. 

I  614.  Statutes  authorising  sale  of  land  for 
taxes  confer  a  naked  statutory  title,  and  must 
be  substantially  complied  with  in  order  to  create 
a  valid  title.-^cMahon      Grean  (Md.)  996. 

{  655.  A  tax  sale  In  Baltimore  city  may 
be  held  at  such  place  as  the  collector  may  select 
under  Acts  1878,  p.  362,  c.  227.  and  need  not 
be  held  on  the  premises  or  at  the  courthouse 
door  under  Code  1873,  art  U,  i  McMahon 
T.  Grean  (Md.)  995. 

5  658.  A  notice  of  Intention  to  enforce  pay- 
ment of  tax  bills  by  distraint  and  execution, 
under  Baltimore  City  Code  1879,  i  44,  held 
sufficient.— McMahon  v.  Crean  (Md.)  995. 

§  674.  A  landlord  held  entitled  to  sue  to 
vacate  a  tax  title  acquired  by  his  tenant  who 
had  failed  to  perform  nis  duty  to  pay  taxes  Im- 
posed by  Code  Pub.  Gen.  Laws  1904,  art  81, 
§  G9.— Lansburgh  v.  Donaldson  (Md.)  88. 

6  674.   Under  the  Martin  act  (3  Gen.  St.  1895, 
p.  8370),  relating  to  the  sale  of  lami  for  taxes,  a 
mortgagee  may  not  purchase  so     to  cut  off  the 
equity  of  redemption.— Farmer  t.  Ward  (N.  J. ' 
Ch.)  401. 

{  683.  Where  mortgaged  land  is  sold  at  tax 
sale,  the  mortgagee  is  entitled  to  the  surplus 
over  the  amount  of  the  tax  lien. — Farmer  t. 
Ward  (N.  J.  Ch.)  401. 

S  685.  A  decree  confirming  a  tax  sale  under 
Acta  1874,  n.  744,  c  483.  S  51,  does  not  con- 
stitute conclusive  evidence  of  the  validity  of 
the  sale,  but  merely  casts  the  burden  of  proof 
of  showing  the  illegality  thereof  on  the  objector, 
— McMabon  v.  Crean  (Md.)  995. 

5 689.  Complainant  held  not  entitled  to  main- 
n  a  suit  to  cancel  a  tax  lien  held  by  a  mort- 
gagee without  offering  to  pay  the  amount  repre- 
sented tv  the  tax  certiBcate,  with  Interest— 
Farmer  t.  Ward  (N.  J.  Ch.)  401. 

2.  REDEMPTION  FROK  TAX  SAIA 

f  697.  If  a  mortgagee  does  not  pay  taxes  be- 
fore sale,  he  is  given  a  right  of  redemption  by 
the  Martin  act  (3  Gen.  St  1896,  p.  3370)  after 
sale.— Farmer  v.  Ward  (N.  J.  Ch.)  401. 

XI.  TAX  TITI.E8. 

(A)  TITLE  AND  RIGHTS  OF  PURGHASBB 

AT  TAX  SALE. 

S  730.  A  valid  tax  title  clothes  the  owner 
with  a  complete  title  under  an  independent 
sovereign  grant  superior  to  all  prior  titles,  In- 
cumbrances, and  equities. — ^Mc3uh<m  t.  Crean 
(Md.)  996. 

(B)  TAX  DBBDS. 

Impairment  of  vested  rights  by  law  Talidatlng 
tax  deeds,  see  Constitutional  Iaw,  |  83. 

i  746.  A  tax  collector  of  the  city  of  Balti- 
more had  no  power  to  execute  a  tax  deed  to  the 
mayor  and  city  council  for  property  sold  to  the 
city  by  his  predecessor^McMahon  t.  Grean 

(Md.)  995. 

§  770.  A  tax  deed  executed  by  a  city  col- 
lector for  property  sold  by  his  predecessor  held 
validated  by  Acta  1004,  p.  504,  c.  281,  8  2.— 
McMahon  v.  Crean  (Md.)  095. 
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71  ATLAKTIO  BBPORTEB. 


(0)  ACTIONS  TO  CONriBM  OB  TBX 
TTTLE. 

{  810.  Plaintiff  in  ejectment  held  to  have 
the  burden  to  prove  a  defect  alleged  in  defend- 
ant's title,  that  the  land  was  assessed  as  seated 
land  in  the  same  year  that  it  was  assessed  as 
unseated,  and  was,  therefore>  exempt  from  sale. 
—Floyd  V.  -Kalp  Lumber  Co.  (Pa.)  13. 

9  810.  On  an  issue  of  whether  land  was  as- 
sessed for  a  certain  year  as  seated  land,  as  well 
as  unseated,  certain  evidence  held  irrelevant — 
Floyd  V.  Kulp  Lumber  Co.  (PaO  13. 

Xn.  FOBFBIT1IBBS  AKD  PEMAXiTIES. 

S  840.  A  railroad  company  electing  to  pay 
the  gross  earnings  tax  imposed  by  P.  S.  714, 
in  lieu  of  the  ad  valorem  tax  imposed  by  section 
713,  held,  in  view  of  section  6^,  not  liable  for 
taxation  on  an  ad  valorem  basis.— State  v.  Rut- 
land R.  Co.  (VL)  197;  Same  t.  Central  Vermont 
By.  Co.  Id. 

Zm.  LEQAOT.  niHEBITAHOB,  A»P 
TRAMim  TAXES. 

Ohaiglnx  executor  wHh  interest  and  penalties 
for  fauore  to  pay  tax  within  prescribed  time, 
see  Executors  and  Administrators,  S  117. 

Charging  taxes  as  between  principal  and  in- 
come ou  accounting  under  will  creating  trusts, 
see  WUls,  §684. 

i  867.  Stock  in  a  New  Jersey  corporation  be- 
longing to  a  testator  domiciled  In  England  is  not 
subject  to  tbe  inheritance  tax  imposed  by  act 
May  15.  18M  (P.  L._p.  818;  8  Oen.  St  1806, 
p.  3KW).— NeilWHt  t.  SbmsU  (N.  J.)  288. 

TAXATION  OF  COSTS. 

See  Costs,  |  216. 

TELEGRAPHS  AND  TELEPHONES. 

Duties  of  railroad  companies  as  to  granting 
prlTlIegee  to  telephone  companies  for  con- 
nections at  fltatlona,  see  Bailroadi,  f  228. 

TENANCY  IN  COMMON. 

ict  KDTXTAI.  HIQHTS.  PUTIBS,  AHP 
INABILITIES  OF  OO-TEirAETS. 

8  15.  Defendant  held  not  entitled  to  make  an 
aliesed  equitable  mortgase  the  basis  of  a  claim 
to  defeat  her  co-tenants'^  claim  of  limitation. — 
Clark  V.  Van  Cleef  (N.  J.  Oh.)  260. 

I  20.  Where  a  tenant  in  common  acqniree  a 
tax  title,  or  redeems  from  tax  sale,  his  act  in- 
ures to  the  benefit  of  his  co-tenants  on  reim- 
bursement of  their  proportionate  shares.— Boll 
T.  Everitt  (N.  J.)  203. 

{27.  As  to  things  indivisible  in  tfaeir  nature, 
one  tenant  in  common  cannot  maintain  trover 
against  his  co-tenant. — Weeks  v.  Ilackett  (Me.) 
858;   Morton  T.  Same,  Id. 

fi  30.  A  tenant  in  common  who  discharges  a 
tax  lien  has  a  right  to  contribution,  and  an  se- 
curity is  entitled  to  a  lien  on  his  co-tenant's 
share,  which  may  be  enforced  iu  equity.— Roll 
T.  Everitt  (N.  J.)  2tt3. 

m.  BIGHTS  AMD  UABIUTIBS  OF 
OO-TEWAlfTS  AS  TO  THIBD 
PERSONS. 

Possession  of  co-tenant  claimlni?  in  hostility  to 
complainant  as  possession  of  complainant,  see 
Quietins  Title,  {12. 

TENDER. 

I  16k  A  tender  to  one  who  announces  in  ad- 
Tance  that  he  will  not  accept  it  is  unnecessary. 
—Trenton  St  Ity.  Co.  v.  I^wlor  (N.  J.)  234. 


TERMS. 

Of  leases,  see  Landlord  and  Tfenant.  ft  T9. 8& 
Of  ^Uquor  Ucense,  see  Intozlc«tins  Uquors,  { 


TESTAMENT. 


See  Wills. 


TESTAMENTARY  CAPACITY. 

See  Wills,  I  64. 

TESTAMENTARY  POWERS. 

Creation,  see  WUU,  |{  681-684. 
Restrictions  on  power  to  devise  or  beqneaA, 
see  WiUs.  §S  7,  10. 

THEATERS  AND  SHOWS. 

Use  of  armoiT  bofldiac  fttr  amasemrat  po^ 

poses,  see  MUItia,  i  17. 
Use  of  public  property  for  public  entertain- 
ments as  depnving  citisens  engaged  in  busi- 
ness of  entertaining  of  their  property  with- 
out duenroeest  of  law*  see  Coostitatkmal 
Law,  S  278. 

THREATS. 

Evidence  of  la  prosecution  for  homicide^ 
Homicide,  i  16S. 

TIMBER. 

See  Logs  and  Logging. 

TIME 

Tndidal  notice  of  time  of  ninrlM  and  sunset, 
see  Byldence,  1 17. 

For  parHeular  aati  i»  or  UieUentml  to  fuMdal 
prvaeedingt. 

Allowance  of  bill  of  exceptions,  see  Exceptions, 

Bill  of,  SS  41-65. 
Amendment  of  pleading,  see  Pleadiog.  {  245. 
FUlss  statement  of  facts  on  appMl*  mo  Appeal 

and  XDrror,  {  564. 

For  particular  act»  noi  judicial. 
Delivery  of  goods  sold,  see  Sales,  S  81. 
Notice  of  loss  insured  against,  see  lasnrmnce. 
S639. 

Presentation  of  Claims  a^nst  insurance  com- 
panies in  process  of  dissolution,  aee  Insur- 
ance, i  51. 

{  11.  The  law  will  take  account  of  the  frac- 
tions of  a  day  when  justice  requirea—Oallagher 
T.  True  American  Pub.  Co.  (N.  J.  ChJ  741. 

TITLE. 

Adjudication  of  In  mortgage  foreclosure  suit 
see  Mortgages,  S  476. 

Color  of  title,  see  Adverse  Possession. 

Misrepresentations  as  to  title  of  Insured,  see 
Insurance,  (  282. 

Removal  of  cloud,  see  Quieting  Title. 

Sufficiency  of  title  of  vendor  of  land,  see  Ven- 
dor and  Purchaser,  §|  129,  134. 

Tax  tiUes.  see  Taxation.  H  730-810. 

Title  insurance,  see  Insurance.  |  fi07. 

Title  of  lessor,  see  Ijandloird  and  Tenant,  H 
62-66. 

PorMoutar  matter9  affecting  tiUo. 
See  Adverse  Possession,  |  106:  Dedication,  f 

61;  Eminent  Domain,  §{  317-323. 
Loss  of  goods,  see  Finding  Lost  Goods. 

Tifle  ftccessory  to  maintain  particular  aoHoM. 
See  Partition,  |  17;  Trovw  and  Conversion. 
H  16,  17. 

IStlcM  of  particular  acta  or  proaeediHgt. 
Statutes,  see  Statutes,  ||  l(ffi-123. 
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TOOLS. 

XJaUUtT  of  ooploTer  for  dtfect^  aea  Master 
and  SArrant,  f  124. 

TORTS. 

Aetloa  a*  eontraet  or  tmt,  ne  Aetiim,  |  27. 
Canatng  deatb,  lea  Death,  H  16-101. 

lAaiOitieM  of  particular  cIa«M«  of  periont. 
Sefi  Broken,  {  38;  Maiddpal  Corporations.  S{ 
733-845. 

AgentB.  see  Principal  and  Agent,  |  159. 
Emplor«a,  »ee  Master  and  Servant,  {|  a01->329. 
Memben  of  board  of  health,  aee  Health,  1  18. 

Particular  torit. 
See  Assault  and  Batteir.  S  S;  Forcible  Entrr 
and  Detainer,  1  44;  Libel  and  Slander:  Mali- 
cions   Prosecution;    Negligence;  Nuieanee; 
Trespass;  Trover  and  C<HiTenion. 

Remedie$  for  tortt. 
See  Action  on  the  Case;    Arrest;  Trespaas; 

Trover  and  Conversion,  H  13-17. 
Measure  of  damages,  see  Damages,  {  111. 

I  8.  Plaintiff,  oompelled  by  stress  of  weather 
to  moor  his  boat  to  defendant's  dock,  held  en- 
titled to  recover  for  liduries  fran  defendant's 
act  in  unmooring  the  boat.— Ploof  T.  Potnam 
(Vt.)  188. 

§  10.  Any  malicious  Interference  hj  a  single 
ludividual,  or  by  a  number  of  Individuals  con- 

3>lring  together,  with  tiie  business  or  occnpa- 
OD  of  another,  followed  by  damage,  la  an  ac- 
tionable wrong.— WUluer  v.  Silverman  (Md.) 
962. 

S  10.  A  discharged  employ^  sustaining  dam- 
ages in  consequence  of  a  letter  written  oy  an- 
other employi  of  the  employer,  heUt  entitled 
to  sne  therefor.^Wtilner  t.  BUvennan  (Ud.) 
962. 

S  10.  Injury  to  the  business  of  another,  ac- 
com(>Iished  by  threats  or  coercion,  constltutea  a 
ground  of  action  for  damages.— Willner  v,  Sil- 
verman  (Md.)  962. 

{18.  Injurious  acts  done  in  defeiwe  of  an 
illegal  act  may  be  justifiable,  thoogb,  when  done 
for  retaliation  only,  they  are  nnlawfuL- Healey 
V.  Spaulding  (Me.)  472. 

{  26.  The  complaint  In  an  action  for  tort 
held  sufficient.— Ploof  v.  Potnam  (Vt.)  188. 

S  27.  In  an  action  by  a  discharged  employ^ 
for  damages  because  of  his  inability  to  obtain 
work  In  oonseqnence  of  a  letter  written  by  a 
son  of  the  emnloyer,  certain  evidence  held 
admissible.— Willner  v.  Silverman  (Md.)  962. 

I  28.  Whether  an  employ^  of  a  member  of 
an  association  of  clothiers  was  damaged  be- 
cause of  inability  to  obtain  employment  in  con- 
sequence of  a  letter  circulated  through  the  as- 
Boclatioo  held  for  the  jory.- Willner  t.  Silver- 
man (Md.)  862. 

TOWNS. 

See  Counties ;  Municipal  Corporations;  Schools 
and  School  Districts,  H  5&-80. 

TRADE-MARKS  AND  TRADE-NAMES 

Names  of  corjtoratioos,  see  Corporations,  {  49. 

'IV.  nrFBINOEBIENT  ANA  VNFAIB 
COMPETITION. 

(A)  WHAT  CONSTITUTES  INFRINGE- 
MENT. 

{  68.  Where  complainant  had  first  adopted  as 
a  trade-mark  or  symbol  the  figure  of  a  black 
bear,  defendant's  subsequent  use  of  a  polar  bear 


as  a  trade-mark  Is  not  an  infringement.- Bear 
Litbia  Springs  Go.  v.  Great  Bear  Spring  Go. 
(N.  J,  Ch.)  383. 

(O  ACTIONS. 

Assessment  of  damages  In  proceedings  by  cor- 
'  poratkin  to  restrain  wrongful  'use  of  similar 
name  hj  other  corporation,  aee  iDjunetlon, 

I  85.  If  the  commodity  which  complainant 
Is  selling  under  a  trade-name  Is  offered  to  the 
public  under  a  misrepresentation,  he  cannot  call 
upon  the  court  to  aid  him  in  preserving  the  right 
to  deceive  the  public— Bear  Lithia  Springs  Co. 
V.  Great  Bear  Spring  Ca  (N.  J.  Ch.)  3^. 

S  80.  Complainant's  advertisement  of  Its  wa- 
ter as  "bottled  at  the  spring,"  which  was  false, 
and  an  untrue  declaration  that  such  water  was 
a  cure  for  certain  diseases,  were  such  misrepre- 
sentations as  will  induce  the  coart  to  refnse 
complainant  relief  in  a  suit  to  enj^^  the  in- 
fringement of  his  trade-name.— Bear  Uthia 
S^rii^Go.  T.  Great  Bear  Spring  Co.  (N.  J. 

8  98.  A  court  of  chancery  granting  an  in- 
junction against  the  ust*  of  a  corporate  trade- 
name as  unfair  competition  held  to  have  the 
right  to  give  incidental  relief  for  accounting  of 
profits.— L.  Martin  Co.  t.  L.  Martin  &  WUckes 
Co.  (N.  J.  Ob.)  409. 

TRADE  SECRETS. 

Bnj<^ing  disclosure,  see  Injanctlra,  |  66b 

TRADE  UNIONS. 

S  1.  Sknploy4s  may  comUue  In  SDions  for 
lawful  parposes,  but  must  employ  lawful 
methods  for  the  attainment  of  such  purposes. 
—Willner  v.  Silverman  (Md.)  962. 

S  4.  Plaintiff,  a  metober  of  a  trade  union,  il- 
legally suspended,  held  entitled  to  recover  from 
the  council  suspending  him  damages  for  pro- 
curing his  discharge  from  employment.— Blanch- 
ard  T.  Newark  Joint  District  Council  United 
Brotherhood  of  Carpenters  A  Joiners  of  Ameri- 
ca (N.  J.  Sup.)  1131. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  Criminal 
Law.  i  1110. 

TRANSFER  TAX. 

See  Taxation.  |  687. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  Action  on  the  Oase.  ' 

Section  of  trespasser,  aee  Carriers,  H  36^-384 

To  the  person,  see  Assault  and  Battery,  (  Z, 

H.  ACTIOH8. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

{  27.  An  action  for  trespass  to  land  held 
defeatable  only  by  proof  that  the  deed  under 
whirh  plaintiff  claimed  was  fraudulent. — Bunker 
V.  Manchester  Real  Estate  &  Mfg.  Co.  (N.  U.) 
866. 

(B)  JURISDICTION,  PARTIES.  PRELIMI- 

NARY PROCEEDINGS,  AND 
PLEADING. 

Conformity  of  declaration  to  process,  see  Plead- 
ing, 9  74. 
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I  48.   Ezc^tioiis  to  entry  of  Donsuit  in  tres- 

SRSS,  because  ptalBtifl  failed  to  mtrodace  evi- 
>Dce  of  entry,  overraled,  where  plaintiff  ex- 
cepted to  the  order  instead  of  asking  leave  to  re- 
open the  cane. — Moore  t.  Archer  (Me.)  863. 

(O  SrriDBNOEL 

$  45.  In  trespass  for  carrying  away  sand 
placed  by  plaintiff  on  the  land  of  others  with 
their  consent,  a  plat  of  lots  made  by  an  en- 
gineer, merely  indicating  their  locations  as  point- 
ed out  by  plaintiff,  held  properly  received  in 
evidence.— Adams  v.  Lorraine  Mv.  Co.  (B.  I.) 
180. 

(D)  DAMAGES. 

8  56.  In  trespasB  for  carrying  away  sand, 
punitive  damages  held  not  authorized. — Adams  v. 
Lorraine  Mfg.  Co.  (R.  I.)  ISO. 

{  57.  In  trespass  for  carrying  away  sand, 
the  jury  held  authorized  to  take  the  view  that 
the  larger  quantity  and  the  better  quality  was 
taken  by  defendant— Adams  t.  Lorraine  Mfg. 
Uo.  (R.  I.)  ISO. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment. 

TRIAL 

See  New  Trial;  Reference;  Witnesses. 
Disputed  claims  against  estate  of  decedent,  see 

Executors  and  AdmlnistratOTS,  |  256. 
Trial  de  novo  on  apiteaL  see  Appeal  and  Error, 

Si  886,  888. 

Procesdingt  iiicideiit  ta  trials; 

See  Continuance. 

Place  of  trial,  see  Venue,  §S  50,  72. 
R^ht  to  trial  by  jury,  see  Jury,  8S  18,  35. 

Trial  of  oetion*  by  or  of/aitut  parUoutar  elottu 
of  psrtofii. 

See  Carriers,  S8  137,  187,  820,  881;  Ware- 

housemeii,  8  34. 
Connectii^  carriers,  see  Carriers,  8  187. 

Trial  of  particular  civil  acticna  or  proceedingt. 
See  Ejectment,  8  106;   Malicious  Prosecution, 

8  72;   Negligence,  S  136;    Replevin,  8  85; 

Torto,  8  28. 

For  breach  of  contract,  see  Contracts,  8  353; 
Sales,  i  421. 

For  damages  from  fires  caused  from  operation 
of  railroads  see  Railroads,  8  485. 

For  death  of  or  injuries  to  servant,  see  Mas- 
ter and  Servant,  |8  285-296. 

For  death  or  injuries  from  operation  of  rail- 
road, see  Railroads,  88  360,  '^1. 

Foreclosure  suits,  see  Mortgages,  8  476. 

For  injuries  caiued  by  negligent  use  of  high- 
way, see  Mnnlcipal  Corporations,  8  706. 

For  injuries  caused  by  operation  of  street  rail- 
road, see  ^Street  Railroads,  8  117. 

For  injuries  from  defects  in  bridge,  see  Bridges, 
8  40. 

For  Injuries  from  obstruction  of  navigable 
stream,  see  Navigable  Watery  8  26. 

For  loss  of  or  injury  to  goods  shipped,  see  Car- 
riers, 8  137. 

For  price  of  goods  sold,  see  Sales,  |  182. 

For  services,  see  'Work  and  Labor,  8  30. 

For  wrongful  ejection  of  passenger,  see  Car- 
riers, g  384. 

On  insurance  policy,  see  Insurance,  88  668.  669, 
Probate  proceedings,  see  Wilts,  88  818^336. 
Suits  in  equity,  see  Equity,  8  373. 
Suits  to  set  aside  fraudulent  conveyances,  see 

Fraudulent  Conveyances,  8S  308,  309. 
Suits  to  try  tax  titles,  see  Taxatiou,  8  810. 
To  establish  trust,  see  Trusts,  8  373. 

Trial  of  criminal  proaecutiotu. 
Se^Criminal  Lav.  H  627-^8;  Honucide,  | 


in.  oouKfls  AHP  oowmroT  of 

TRIAL  US  OElfEBAL. 

8  31.  Certain  conduct  of  the  court  held  to 
constitute  a  ruling  which  is  subject  to  excep- 
tioua  to  be  taken  immediately,  under  Court  and 
Practice  Act  1905,  {  488^-H!ampbeU  t.  Camp- 
bell (R.  I.)  105a  . 

IV.  RECEPTION  OF  EVXIMBIICE. 

(A)  INTRODUCTION,  OFFER.  AND  AD- 
MISSION OF  EVIDENCE  IN 
GENERAL. 

S  35.   Where  the  claims  of  plaintiffs,  as  next 

of  kin,  to  money  in  the  bands  of  administrator, 
are  referred  by  the  orphans'  court  to  a  circuit 
court  for  trial,  and  the  issues  assume  that  the 
deceased  came  to  his  death  by  the  negligence 
of  a  railroad  company,  the  Miministrator  need 
not  prove  that  his  death  was  so  caused.— Drou- 
enbuiv  V.  Harris  (Md.)  81. 

8  36.  There  ahould  be  no  hard  and  fast  rule 
compelling  a  party,  a^nst  his  will,  to  aocrac 
bis  adversary's  concession  of  a  bare  &u:t  aoognt 
to  be  proved  in  lieu  of  evidence  legally  admissi- 
ble to  establish  the  fact.— Webster  v.  P.  W. 
Moore  &  Son  (Md.)  466. 

8  48.  Where  evidence  introduced  by  plaintiff 
is  relevant  to  one  of  several  issues  in  the  c^se, 
the  fact  that  sucb  evidence  produced  the  ver- 
dict is  not  alone  cause  for  reversal,  unless  it 
is  shown  that  an  improper  use  was  made  of 
the  evidence,  and  that  the  verdict  resulted 
from  such  improper  use.— Kelland  v.  Jos.  W. 
Noone'a  Sons  Co.  (N.  H.)  947. 

(B)  ORDER  OF  PROOF,  REBUtTAI^  AKD 

REOPENING  OAJ3E. 
8  59.  Where  under  the  pleadings  certain  evi- 
dence was  admissible  at  some  stage  of  the  trial, 
the  order  of  Ite  admission  waa  within  the  dis- 
cretion of  the  oourt^Wellf  t.  Boston  ft  M.  R. 
R.  (Vt.)  IIOS. 

8  69.  Denial  of  a  motion  to  recall  a  witness 
after  the  close  of  the  evfdwce  held  not  error.— 
Currie  v.  Consolidated  Ry.  Co.  (Conn.)  356. 

(C)  OBJECTIONS,  MOTIONS  TO  STRIKE 

OUT,  AND  EXCEPTIONS. 

8  91.  Where  testimony  is  admitted  without 
exception.  It  cannot  be  stricken  out  at  the  close 
of  the  testimony.— Maryland,  D.  ft  Y.  Ry.  Co.  v. 
Brown  (Md.)  1005. 

8  105.  In  a  servant's  action  for  injnries  the 
fact  that  other  acta  of  negligence  than  those 
pleaded  were  proved  without  objection  held  not 
to  defeat  a  recovery. — Simeoli  v.  Derby  Rubb» 
Co.  (Conn.)  546. 

8  106.  Where  the  court  cautioned  counsel  on 
objection  to  evidence  to  state  the  grounds  of  hit 
objections  specifically,  objections  other  than 
those  tttext  stated  will  be  considered  as  waived. 
— Managle  t.  Parker  (N.  H.)  637. 

V.  ABOITlfEirTS  AND  OOHDVOT  OF 
OOUNSEIi. 

Objections  for  purposft  9t  review,  see  Appeal 

and  Error,  8  207. 

8  109.  A  motion  for  a  nonsuit  on  the  opening 
of  a  case,  is  permissive  if  the  statement  of 
coonsd  renders  it  evident  that  no  case  can  be 
made  ouL— Jordan  v.  Reed  (N.  J.)  28a  - 

8  120.  Evidence  held  not  to  authorize  an  in- 
ference of  champerty,  so  as  to  Justi^  argument 
of  counsel.— Robinson  v.  Monadnock  Paper  Mill 
(N.  H.)  864. 

8  121.  A  remark  of  counsel  In  ammient  hdd 
to  be  justified  hj  the  evidence.— Theobald  v. 
Shepard  Bros.  (N.  H.)  26. 
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▼i:  TAsnro  oass  or  quebtzoh 

FROM  jmtT. 

(A)  QUESTIONS  OF  LAW  OB  OP  FACT  IN 

GENERAL. 

Hanniesa  error,  see  Appeal  and  Error,  fi  1062. 

At  1o  parUcttlar  facta,  issues  or  suijecU. 
See  Boaadariei,  §  40;  Release,  S  58. 
Acceptaace  of  dedicatiOD,  see  Dedication,  S  45. 
Agency,  see  Principal  and  Agent,  §  24. 
Authority  of  agent,  see  Principal  and  Agent, 
1 124. 

AnthoritT  of  corporate  offlcera,  lee  Gorpo ra- 
tions, ^433. 

Construction  of  sale  contract,  see  Sales,  S  88. 

Contributory  negligence  of  passenger,  see  Car* 
riers,  5  347. 

Fraud  in  procuring  release,  see  Release,  f  58. 

N«cligence  incident  to  use  or  production  of 
dectriclty,  see  Electricity,  {  19. 

Performance  of  contract,  see  Contracts,  fi  32S. 

In  particular  civil  actions  or  proceedings. 

See  Ejectment,  fi  106 ;  Negligence,  fi  136. 

Against  connecting  carrier,  see  Carriers,  fi  187. 

For  death  of  or  Injuries  to  servant,  see  Master 
and  Servant,  SS  285-289. 

For  death  or  injuries  from  operation  of  rail- 
road, see  Railroads,  S  350. 

For  injuries  caused  by  operation  of  street  rail- 
road, see  Street  Railroads,  §  117. 

For  injories  from,  defects  in  bridge,  see  Bridges, 
fi46. 

For  injuries  from  obstruction  in  navigable 
stream,  see  Navigable  Waters,  fi  26. 

For  injuries  to  passenger,  see  Carriers,  fi  320. 

For  price  of  goods  sold,  see  Sales,  fi  182. 

On  insurance  policy,  see  Insurance,  fi  668. 

Probate  proceedings,  see  Wills,  fi  324. 

Saite  to  set  aside  fraudulent  conveyances,  see 
FrandnleDt  Conveyances,  fi  308. 

fi  136.  What  constitutes  duress  Is  a  matter 
of  law.  Whether  it  enters  into  a  particular 
transaction  is  a  gaestion  of  fact— Atwood  t, 
Jarrett  (Conn.)  669. 

fi  136.  What  is  a  reasonable  time  is  a  ques- 
tion of  fact  which,  because  it  Is  for  the  court, 
is  sometimes,  tboagh  inaccurately,  called  a  ques- 
tion of  law.— Timlan  v.  Dilworth  (N.  J.)  33. 

g  130.  A  verdict  should  be  directed  for  the 
defendant  only  when  the  evidence  for  the  plain- 
tiff is  so  weak  that,  if  the  verdict  were  rendered 
in  his  favor,  it  would  be  oroper  to  set  it  aside. 
— Currie  v.  Consolidated  Ry.  Co.  (Conn.)  856. 

I  130.  Statement  of  what  are  questions  of 
fact  for  the  jury,  and  what  are  questions  of 
law  for  the  judge. — ^Loomis  v.  Norman  Printers' 
Supply  Co.  (Conn.)  358. 

fi  139.  The  weight  of  tbe  evidence  is  for  the 
jury.— General  Accident,  Fire  &  Life  Assur. 
Co.  V.  Homely  (Md.)  524. 

fi  139.  Whether,  in  an  action  by  a  bailor 
against  a  bailee,  there  is  aufficient  evidence  to 
shift  the  burden  of  proof  from  the  l>ailor  to  the 
bailee,  is  ordinarily  for  the  Jury.— Baltimore 
Befrigerating  &  Heating  Co.  <^  Baltimore  City 
T.  Kreiuer  (Md.)  1066. 

(  139.  II  there  be  any  evidence  which  raises 
a  debatable  question  on  the  issue  Involved,  a 
case  is  presented  for  the  jury.—Bowell  v.  Pub- 
lic Service  Corp.  (N.  J.  Sup.)  110. 

I  140.  It  is  for  tbe  jury  to  determine  tbe 
credibility  of  tbe  witnesses  and  tbe  weight  and 
effect  of  their  evidence. — Schleifenbaum  v. 
Bundbafcen  (Conn.)  890. 

fi  142.  Rule  governing  the  submission  by  the 
court  of  evidence  to  the  jury  stated.— Theobald 
V.  Shepard  Bros.  (N.  H.)  20. 

fi  142.  Where  a  writing  Is  put  in  evidence 
merely  to  show  an  extrinsic  fact.  It  Is  for  the 


jury  what  Inference  Is  to  be  drawn  therefrom. 
—Floyd  V.  Kulp  Lumber  Co.  (Pa.)  13. 

fi  143.  A  trial  judge  cannot  direct  a  verdict 
when  the  testimony  leaves  any  mateiial  fact 
in  substantial  diq^nte.— Piver  v.  Pennsylvania 
K.  Co.  (N.  J.)  247. 

(0)  DISMISSAL  OB  NONSUIT. 

fi  159.   Where  the   evidence   presented  by 

Slaintiff  with  tbe  Inferences  that  might  be 
rawn  therefrom  is  insufficient  to  support  a 
verdict  for  hinv  held^  tbat  a  nonsuit  may  prop- 
erly be  ordered.— Golden  T.  EUts  (Me.)  649. 

I  169.  Where  the  arm  of  a  passenger  was  in- 
jured by  the  falling  of  the  car  window,  and 
there  was  no  evidence  that  tbe  window  catch 
was  defective,  or  that  defendant's  servants  set 
the  window  unlatched,  a  nonsuit  was  proper.— 
Rosengarten  v.  Delaware,  L.  &  W.  B.  Go.  C^. 
J.  Sap.)  86.  ' 

a»  DIRECTION  OF  TERDICT. 

In  action  against  administrator,  see  Ezecnton 
and  Administrators,  fi  461. 

fi  168.  A  verdict  may  be  directed  for  either 
party,  where  a  contrary  verdict  would  not  be 
allowed  to  stand.— Inhabitants  of  Wellii^tqp 
V.  Inhabitants  of  Corinna  (Me.)  889. 

fi  169.  On  scire  facias  against  the  garnishee, 
where  there  is  no  evidence  to  sustain  plaintiff's 
claim,  a  verdict  may  properly  be  directed  for 
defendant.— Keliey  t.  Town  of  Tonington 
(Conn.)  989. 

fi  170.  Where  plaintiff  might  have  been  non- 
suited had  such  a  motion  been  made,  direction 
of  a  verdict  in  his  favor  on  the  same  evidence 
was  erroneous.— Jordan  v.  Reed  (N.  J.)  280. 

fi  178,  The  question  presented  by  a  motion  to 
nonsuit  or  to  direct  a  verdict  is  whether  the 
jury  might  legitimately  find  from  the  testimoiiy 
uKlIgeuce  had  been  estaUished.— Dirigolano  v. 
Jers^  City,  H.  &  P.  St  Ry.  Co.  (N.  j!)  257. 

fi  178.  On  motion  for  the  direction  of  a  ver- 
dict in  a  servant's  action  on  the  ground  of 
contributory  negligence,  the  evidence  should  be 
considered  in  the  lirrht  most  favorable  to  plain- 
tiff.—Place  V.  Grand  Trunk  By.  Co.  in  Canada 
(Vg  836. 

VTL  nCSTRVCTIOlTS  TO  JXTRT. 

Harmless  error,  see  Appeal  and  Error,  fifi  1064- 

1068. 

Presumptions  on  appeal,  tee  Appeal  and  Error, 
fi  928. 

As  to  parHoular  {$*ue»  or  $ubieet». 

See  Boondaries,  fi  41. 

Contributory  negligence  of  passenger,  see  Oar> 
riers,  fi  348. 

In  particular  dvU  actiont  or  proceedings. 

See  Malicious  Prosecution,  fi  72. 

For  breach  of  contract,  see  Contracts,  fi  353; 
Sales.  §  421. 

For  damage  from  fires  from  operation  of  rail' 
road,  see  Railroads,  §  485. 

For  death  of  or  injuries  to  servant,  see  Master 
and  Servant,  §3  291-296. 

For  death  or  injuries  from  operation  of  rail- 
roads, see  Railroads,  fi  351. 

For  injuries  caused  by  negligent  use  of  high- 
way, see  Municipal  Corporations,  fi  706. 

For  services,  see  Work  and  Lat>or,  |  30. 

For  wrongful  ejection  of  passenger,  see  Ca> 
riers,  fi  384. 

On  insurance  policy,  see  Insurance,  |  660. 

Suits  to  set  aside  fraudulent  conveyances,  see 
Fraudulent  Conveyances,  §  309. 
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(A)  PROVINCE  OF  COURT  AND  JURY  IN 

OBNBRAL. 

i  191.  Prayen  held  properl;  refused,  as  as- 
fluming  facts  which  were  for  the  jury  to  find. — 
MaryCaiid,  D.  &  V.  Ry.  Co.  v.  Brown  (Md.) 
lOOo. 

1  191.  A  charge  held  properly  refused  as 
aBsnmiiur  facts  in  iasae.— TapUn  &  Rowell  v. 
Marcy  (Vt.)  72. 

I  194.  Charges  held  properly  refused  as  up- 
on the  weight  of  certain  items  of  evidence,  and 
as  ignoring  the  opposite  park's  theory.— Tap- 
lin  &  Rowell  v.  Marcy  (Vt.)  72. 

I  194.  Charges  held  properly  refused  as  on 
the  weight  of  certain  items  of  evldence^Tap- 
lln  ft  Rowell  t.  Many  (Vt.)  72.  • 

I  194.  In  a  servant's  Injury  action,  an  In- 
Btrnction  on  contributory  negligence  held  Im- 

f roper  as  In  effect  a  motion  for  a  verdict- 
lace  T.  Grand  Trunk  Ry.  Co.  In  Cutada  (Vt) 

1  199.  Qneationa  of  law  are  not  for  the  jury. 
— Dronenburg  j.  Harris  (Md.)  81. 

(B)  NECESSITY  AND  SUBJECT-MATTER. 

1  202.  A  trial  court  should  call  the  attention 
of  the  jury  to  whatever  is  necessary  and  proper 
to  guide  them  to  a  ri^t  decision  in  the  part&u- 
lar  ca8e.^Beazd*ley  t.  Irving  (Conn.)  680. 

I  204.  It  ia  not  neceasary  for  the  court  to 
state  in  Its  charge  all  the  evidence  bearing  on 
a  particular  queitUw.— Tetreault  v.  Smedley 

Co.  (Conn.)  786. 

I  207.  An  instruction  as  to  whether  a  given 
date  falls  on  Sunday  held  necessary. — Beardsley 
V.  Irving  (Conn.)  &80. 

I  214.  Where  evidence  Is  offered  by  either 
party  to  prove  a  certain  state  of  facta,  and  the 
claim  ia  made  that  they  are  proved,  and  the 
court  is  correctly  requested  to  charge  the  jury 
what  the  law  is  as  applicable  to  the  case,  the 
court  mast  comp1y.~Bermatt  t.  Kling  (Conn.) 
G07. 

(O  FORM,  REQUISITES,  AND  SUFFI- 
CIENCY. 

i  244.  A  request,  that  the  fact  that  defend- 
ant's name  was  on  the  tnick  which  was  negli- 
gently driven  againBt  plaintiff  was  not  suffi- 
cient to  show  that  the  driver  was  plaintiff's 
aervant,  held  properly  refused.— Tetreault  v. 
Smedl^  Co.  (Conn.)  786. 

(D)  APPLICABILITY  TO  PLEADINGS 
AND  EVIDENCE. 

S  251.  In  an  action  for  conversion,  an  In- 
struction held  erroneons  because  presenting  an 
issue  not  made  by  the  pleadings.— Berman  v. 
Kling  (Conn.)  507. 

S  251.  The  instructions  of  the  conrt  must  be 
correct,  adapted  to  the  Issue,  and  sufficient  for 
the  guidance  of  the  jury.— Berman  v.  Kling 
(Conn.)  607. 

i  251.  An  instruction  referring  to  an  aban- 
doned issue  ia  properly  refuseaT— Dronenburg 
v.  Harris  (Md.)  81. 

§  252.  Instruction  without  evidence  on 
which  to  baae  if  held,  properly  refused.— Smith 
V.  Preston  (Me.)  653. 

§  252.  The  action  of  a  train  under  brakes 
not  being  a  matter  of  common  knowledge,  and 
there  being  no  evidence  that  the  trainmen  could 
have  checked  the  speed  of  the  train  sufficiently 

to  have  permitted  a  traveler  to  cross,  held,  th&t 
that  quostion  was  improperly  submitted  to  the 
jury.— Stearns  v.  Boston  &  M.  R.  B.  (N.  H.)  21. 

§  252.  In  an  action  for  compensation  for 
moving  a  building,  if  there  was  no  evidence 
tending  to  show  that  defendants  agreed  to  as- 
sume responsibility  for  injuries  to  plaintiff's 


workmen  from  bfs  negligence.  It  was  proper  to 
instruct  that  the  evidence  wonld  not  warrant 
such  a  finding.— Theobald  v.  Shepazd  Bros.  (N. 

H.)  26. 

I  262.  A  charge  as  to  authority  to  pnrcbaae 
InnAer  by  a  person  on  another^i  credit  htU 
erroneous.- Taplhi  &  Rowdl  v.  Marcr  (Vt.)  72. 

I  252.  An  inatmction  that  it  was  the  duty 
of  plaintiff  to  examine  the  sides  of  a  ditch  in 
which  he  was  working  to  discover  indicatitms  of 
dauger  was  inapplicable  where  the  evidence 
showed  that  an  examination  would  not  have 
disclosed  such  indications.— Brown  t.  People's 
Gaslight  Co.  (Vt.)  204. 

§  2SS.  A  prayer  on  a  master's  duty  to  pro- 
vide sound  appliances  held  properly  refused  as 
misleading.  In  that  it  ignored  the  nondelegable 
duty  to  provide  safe  tools  and  eanipnienL— 
Maryland,  D.  ft  V.  Ry.  Co.  r.  Brown  (MdO 
1005. 

{  253.  Prayers  In  an  action  for  injaries  to  a 
servant,  held  properly  refused  as  imoring  isaoes 
raised.- Maryland,  D.  &  V.  Ry-  Co.  t.  Brown 

(Md.)  1005. 

I  2S3.  A  prayer,  in  an  action  br  a  eailway 
employ^  for  Injuries  from  a  collisfott  with  ao 
escaped  engine.  Arid  properly  refused  as  ignor- 
ing evidence  of  a  defective  throttle  in  the  engiut 
and  also  the  theory  that  application  of  external 
force  might  have  itarted  the  engine- — Mairlaad, 
D.  &  V.  Ry.  Go.  T.  Bnnm  (Mi)  lOOG. 

(B)  REQUESTS  OR  PRATERa 

8  258.  In  an  action  for  the  contract  price  of 
canned  goods,  where  an  essential  element  of  the 
contract  price  was  an  allowance  provided  by 
the  contract  for  labels  furnished  by  the  buyer,  a 
prayer  which,  in  stating  plaintiff^  right  to  re- 
cover, referred  to  the  contract  price  conteinplat- 
ed  the  proper  allowance  for  tne  labela^Web- 
ster  V.  P.  W.  Moore  &  Son  (Md.)  466. 

i  260.  It  is  not  error  to  refuse  requested  in- 
structions sufficiently  covered  by  the  instruc- 
tions given.— Berman  v.  KUng  (Conn.)  607. 

i  260.  A  party  cannot  complain  of  the  re- 
fusal of  a  requested  instruction  where  the  sub- 
stance of  sadi  instruction  is  included  in  the 
charge  as  given. — Williar  v.  Nagle  (Md.)  427. 

8  200.  Refusal  of  prayers  of  defendant  held 
not  error,  where  it  had  the  fall  benefit  of  all 
its  defenses  under  the  granted  prayers.— Phila- 
delphia, B.  &  W.  R.  Oo.  V.  Green  (Md.)  966. 

8  200.  Refusal  of  Insbuction  held  harmless 
error  where  the  same  points  were  subsequent- 
ly submitted  by  the  court — Bracken  v.  Penn- 
sylvania R.  Co.  (Pa.)  926. 

8  201.  Ettov  cannot  be  assigned  on  the  re- 
fusal to  comply  with  a  request  for  instructions 
presented  as  a  unit,  where  some  of  the  instruc- 
tioua  are  inconsistent  with,  the  law. — Allen  t. 
Lyness  (Conn.)  936. 

(G)  CONSTRUCTION  AND  OPERATION. 

8  295.  Instructions,  in  an  action  for  injuries 
to  a  bicyclist  in  a  collision  with  an  automobile, 
held  not,  when  considered  in  connection  with 
other  instructions,  to  state  that  one  may  not 
lawfully  drive  upon  his  left-hand  side  of  the 
road.— Irwin  v.  Judge  (Conn.)  572. 

8  205.  An  instruction,  in  an  action  for  in- 
juries to  a  bicyclist  in  a  collision  with  an  ao- 
tomobile,  held  to  clearly  state  defendant's  duty 
as  fixed  by  Pub.  Arts  1905.  p.  412,  c.  216,  and 
pages  426,  427,  c.  230,  §§  10,  11,  14,  and  not  to 
be  open  to  criticism  that  it  placed  the  entire 
burden  of  avoiding  the  collision  upon  defend- 
ant, when  considered  with  other  fnstmctions. 
—Irwin  V.  Judge  (Conn.)  572. 

8  295.  Instmction  of  conrt  as  to  t^e  daty  of 
the  jury  'In  cansidering  the  present  worth  of 
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plainttfTi  earaing  power  IMtf  not  emmeoiw.— 
Garrett  T.  Beaver  Valley  Traction  Ca  (Pa.) 
1083. 

S  296.  Iq  an  action  by  arcbitects  for  com- 
pensation, an  erroneous  instruction  held  not 
cured  b;  a  contradictory  instruction,  wbere  it 
could  not  he  said  whicli  instruction  the  jury 
observed.— Williar  v.  Nagle  (Md.)  427. 

i  296.  An  instruction  held  cured  by  a  sub- 
seqaent  instruction.— Corkran  t.  Taylor  (N.  J. 

Sup.)  121   

IX.  VEBDIOT. 

In  action  for  lose  of  or  Injniy  to  sooda  shipped, 

see  Carriers,  $  137. 
In  actions  for  injuries  from  negligent  manage- 
ment or  construction  of  aewett,  see  Municipal 
Corporations,  S  845. 

(A)  OENEEtAL  TBRDIGT. 

S  S2S.  A  verdict  should  be  in  writing,  signed 
by  die  foreman,  so  as  to  become  a  part  of  the 
fflc.— .""  -----         -        -  • 

sga 


-McCaskey  Register  Co.  v.  Keeoa  (Conn.) 


i  330.  Where  the  complaint  contains  several 
counts  for  distinct  causes  of  action,  it  Is  the 
common  practice  to  direct  the  jury,  in  case  of 
verdict  for  plaintiff,  to  designate  upon  wblcb 
count  it  was  rendered.— Freedman  v.  New  XoA, 
N.  H.  &  H.  B.  Co.  (Conn.)  901. 

I  340.  A  party  held  not  entitled  to  complain 
ot  the  fact  that  a  verdict  reduced  to  wilting  and 
correctly  announced  to  the  court  was  not  signed 
tar  the  foreman.— McCaskey  Beglster  Oo.  v. 
Keeas.  (Coon.)  898. 

(B)  SPECIAL  INTERROGATORIES  AND 

FINDINGS. 

Id  actions  for  injuries  from  negligent  manage- 
ment or  construction  of  sewers,  see  Munic- 
ipal Corporations,  S  845. 

S  S49.  Tbe  power  of  the  court  to  submit  spe- 
cial interrogatories  In  its  discretion  stated.— 
Freedman  v.  New  Xoik,  N.  H.  ft  H.  B.  Co. 
(Conn.)  901. 

S  850.  Special  interrwatoriee,  submitted  to 
be  answered  In  case  of  verdict  for  plaiatiff) 
held  to  contain  nothing  which  might  induce  the 
jury  to  find  for  defendant.— Freedman  v.  New 
Yoik.  N.  H.  ft  H.  B.  Ca  (Oonn.)  901. 

{  851.  If  plaintiff  desired  to  submit  special 
interrogatories,  or  have  those  answered  which 
defendant  submitted  to  be  answered  in  case  of 
verdict  for  plaintiff,  he  should  have  requested 
their  submissIcHi  before  rendition  of  verdict. — 
Freedman  v.  New  ToA,  N.  H.  ft  H.  B.  Oo. 
(Conn.)  901. 

I  352.  Tbe  requisites  ot  special  interroga- 
tories stated. — Freedman  v.  New  York,  N.  H. 
ft  H.  B.  Co.  (Conn.)  901. 

i  855.  Special  verdicts  and  special  Interrog- 
atories distmgnished,  and  their  puriiose  stated. 
—Freedman  v.  New  York.  N.  H.  ft  H.  R.  Co. 
(Conn.)  901. 

9  356.  Interrogatories  presented  by  defend- 
ant, which  stated  that  they  were  to  be  answer 
ed  if  verdict  went  for  plaintiff,  need  not  be  an- 
swered upon  return  of  verdict  for  defendant.— 
Freedman  v.  New  York,  N.  H. .  ft  H.  B.  Oo. 
{Ctam.)  901. 

S  366.  When  verdict  was  returned  without 
answers  to  special  interroeatories  submitted,  if 
defendant  bad  a  right  to  have  tbem  answered, 
be  should  have  requested  the  court  to  order 
them  answered,  or  objected  to  accepting  the  vei^ 
diet  witliont  the  answers,  instead  of  remaining 
silent  until  the  jury  was  discharged.— Freedman 
V.  New  York,  N.  H.  ft  H.  R.  Co.  ((3onn.)  901. 

S  360.  Plaintiff,  by  not  objecting  to  special 
interrogatories  submitted  by  defendant,  asBcut- 
ed  to  their  submission.- Freedman  v.  New  YorlL 
N.  H.  ft  H.  R.  Co.  (CoonJ  901. 


X.  TBXAZ.  BT  OOUBT. 

(A)  HEARING  AND  DETERMINATION  OF 
CAUSE. 

S  86&  Where  the  facts  wefe  agreed  In  ao  ac- 
tion for  negligence,  bnt  the  fact  of  negligence 
which  was  the  foundation  of  the  action  was  not 
agreed,  the  verdict  upon  the  agreed  facts  cannot 
be  sustained  as  a  conclusion  of  law  from  the 
facts  stated.— Levasseur  t.  dty  of  Berlin  (N. 
H.)  628. 

i  886.  Where  a  court  sits  as  a  jury,  instruc- 
tions presenting  Issues  ot  law  are  properly  re- 
fused.—Dronenburg  V.  Harris  (Md.J  81. 

(.B)  FINDINGS  OF  FACTT  AND  CONCLU- 
SIONS OF  LAW. 

Amendment  of  findings  on  appeal  or  error,  see 
Appeal  and  Error,  I  886. 

XI.  WAIVEK  AMP  OOBBEOTIOir  OF 
XBBEOVIi&UTIBa  Ain>  EBHOBS. 

I  413.  Tbe  refusal  to  allow  defendant  to 
cross-examine  a  witness  on  tbe  introductory 
part  of  the  examination  as  to  plaintiff's  system 
of  Iwokkeeping  held  not  error,  where  the  court 
stated  that  he  might  do  so  later,  and  after- 
ward allowed  a  fml  examination.— Gorkran  v. 
Taylor  (N.  J.  Sup.)  124. 

S  419.  Where,  after  a  motion  for  nonsuit  is 
erroneously  denied,  defendant  introduces  evi- 
dence supplying  the  deficiency  In  tbe  evidence  of 
plaintllf,  the  exception  is  waived.— Lane  t.  Man- 
chester MlUs  (N.  B.)  629. 

TROVER  AND  CONVERSION. 

Conversion  by  co-tenant,  see  Tenancy  in  Com- 
mon, f  27. 

Conversion  of  logs,  see  Logs  and  Logging, 
136. 

I.  ACTS  OONSTITUTINO  OONVEB^ 
8ION  AND  LIABIIJTT 
THEBEFOR. 

(  2,  Legal  currency  may  be  the  subject  of 
an  action  ot  trover.— Hasdton  v.  Locke  (Me.) 
661. 

§  7.  An  employer  held  not  liable  for  convert 
sion  of  the  tools  of  his  employfi  in  tbe  absence 
of  certain  evidence.— Bennan  v.  Kling  (Conn.) 
r)07. 

S  9.  Mere  failure  by  an  agent  to  deliver 
money  of  his  principal  in  specie  held-  not  a 
technical  conversion,  nor  is  a  refusal  to  pay 
over  its  equivalent  conclusive  evidence  of  a 
conversion  in  the  sense  of  the  law  Of  trover. — 
Hazelton  t.  Locke  (Me.)  661. 

§  9.  Evidence  held  to  show  such  a  demand  as 
will  sustain  an  action  in  trover. — Swarts  v.  Gott- 
lieb-Bauemschmidt-Straus  Brewing  Co.  (Md.) 
854. 

XL  AOTIOM8. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

fi  13.  In  determining  whether  trover  or  as- 
sumpsit is  the  proper  remedy,  it  Is  necessary 
to  consider  the  distinctive  quality  of  money 
and  the  conduct  of  the  defendant  in  retaining 
the  money  in  question. — Haxelton  v.  Locke 
(Me.)  661. 

S  13.  An  action  of  trover  for  money  col- 
lected held  unpust  to  defendant  agent  by  depriv- 
ing him  of  his  right  of  set-off  and  other  legal 
defenses.- Hazelton  v.  Locke  (Me.)  661. 

fi  16.  An  absolute  ownership  is  not  essential 
to  maintain  trover. — Weeks  v.  Hackett  (Me.) 
858;   Morton  v.  Same,  Id. 

S  17.  As  between  the  manager  of  a  life  in? 
surance  company  and  an  agent  appointed  by 
him  to  solicit  insurance  and  collect  premiums. 
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the  manager  held  to  have  a  Bpeoial  propertr  iu 
the  premmms  entitling  him  to  maintain  an  ac- 
tion against  the  agent  upon  refusal  to  paj- 
them  over.— Ha«elton  t.  Locke  (Me.)  Otil. 

(B)  JURISDICTION,  PARTIES,  PRELIMI- 
NARY PROCEEDINGS,  AND 
PLEADING. 

S  82.  In  the  declaration  in  trover  for  the 
conTcrBiou  of  money,  only  the  same  certainly 
is  required  as  in  an  indictment,  and  It  is  not 
necessary  to  set  out  the  money  Terbatim. — 
BtazeltOD  T.  Locke  (Me.)  661. 

(C)  EVIDENCE. 

I  35.  In  conversion,  plaintiff  keid  to  have  the 
burden  of  proving  that  defeodant  either  actually 
appropriated  the  goods  in  controversy  to  his 
own  nse  or  refused  to  deliver  them  to  plaintiff 
on  demand.— Bennan  v.  Kling  (Conn.)  507. 

§  39.  In  trover  evidence  of  the  amount  the 
goods  converted  brought  at  an  auction  sale  in 
distress  proceedings  neld  erldence  of  value. — 
SwartB  T.  Gottlieb-BaneniBchmidt-Strani  Brew- 
ing Go.  (Md.)  8u4. 

(D)  DAMAaES. 

I  42.  It  is  only  where  plaintiff  has  the  sole 
interest  that  he  can  recover  the  full  value  In 
trover.— Bradley  Land  &  Lumber  Co.  v.  E>ast- 
em  Mfg.  Go.  (Me.)  7ia 

{  44.  The  measure  of  damages  in  trover  is 
the  value  of  the  chattels  at  the  time  of  conver- 
sion with  legal  interest  thereon  up  to  the  date 
of  the  verdict.— Swartz  v.  Gottlieb-Bauem- 
Hchmidt-StraoB  Brewing  Co.  (Md.)  8S^ 

(E)  TRIAL,  JUDGMENT,  AND  REVIEW. 

Applicability  of  Instruction  to  pleadings  and 
luuea,  Bee  Trial,  |  2S1. 

TRUST  COMPANIES. 

See  Banks  and  Banking,  fi  317. 

TRUST  DEEDS. 

See  Chattel  Mortgages;  Mortgages. 

TRUSTEE  PROCESS. 

See  Gamiihment 

TRUSTS. 

Charitable  trusts,  see  Gharltiea. 

Conflicting  jurisdiction  of  actions  Involving 
misconduct  of  trustees,  see  Courts,  |  472. 

Conveyances  in  trust  for  creditors,  see  Assign- 
ments for  Benefit  of  Creditors. 

Creation  by  wUl,  see  Wills.  U  681-684. 

Secret  trustat  see  Fraadnlcoit  ConTayanees,  8 
113.  * 

X.  CBEATIOK,  EXISTENOB,  AND  VA. 
LIDITT. 

(A)  EXPRESS  TRUSTS. 

Validity  as  affected  by  creation  of  perpetuity, 
see  Perpetuities,  §  3. 

§  2.  The  validity  of  a  parol  trust  on  which 
a  deed  of  land  in  another  state  was  given  held 
to  depend  on  the  law  of  that  state. — In  re  Fisk 
(C<Hui.)  559. 

§  38.  Though  a  legacy  to  a  town  council  in 
I»crpetual  trust  for  the  repair  of  the  testator's 
burial  lot  is  authorized  by  Gcu,  Laws  1S96.  c. 
40,  f  35,  the  court  has  no  power  to  compel  the 
council  to  accept  the  tmst,  nor  to  appoint  a 
new  trustee. — Rhode  Island  Hospital  Trust  Co. 
V,  Town  Council  of  W^arwick  (R.  I.)  644. 


(B)  RESULTING  TRUSTS. 

S  72.  A  resulting  tmst  arises  In  faTor  of  one 
paying  the  purchase  price  of  land,  the  deed  to 
which  is  taken  in  the  name  of  another. — Turpin 

V.  Miles  (Md.)  440. 

8  88.  The  payment  of  the  purchase  price  of 
land,  the  deed  to  which  is  taken  in  another's 
name,  can  be  shown  by  parol  in  order  to  es- 
tablish a  resulting  trust  In  favor  of  the  pajor. 
—Turpin  v.  Miles  (Md.)  440. 

8  89.  The  nroof  to  establish  a  resulting  trust 
in  land  by  snowing  payment  of  the  purchase 

Srice  must  be  dear  and  positive.— Taxpin  t. 
[lies  (Md.)  44a 

(0)  CONSTRUGTITB  TRUSTS. 

S  96.  Certain  facts  \e1d  to  raise  a  trust  ez 
malefldo  notwithstanding  the  Illinois  statnte  of 
frauds.— In  re  Fisk  (Conn.)  559. 

8  102.  Dealing  between  complainant  and  a 
real  estate  agent  held-  not  of  a  fiduciary  char- 
acter, so  as  to  constitute  the  agent's  wife;,  to 
whom  the  agent  had  sold  laud  £>r  whldi  com- 
plainant was  negotiating,  a  coostmctive  trastee 
of  the  complainant—Rogeis  t.  Genunff  (N.  J. 
Ch.)  230. 

8  109.  Gen.  St.  1902,  8  1089,  prohibiting  an 
action  on  an  oral  agreement  for  sale  of  land, 
held  not  to  prevent  parol  proot  of  a  tmst  ex 
malefldo  as  to  land.— In  re  Fisk  (Conn.)  SS^ 

n,  OONSTBUOTION  AND  OPERA- 
TION. 

(B)  ESTATB  OR  INTERBST  OF  TRUSTEE 
AND  OF  CESTUI  QUE  TRUST. 

8  131.  The  employment  of  the  additional 
words  "to  the  use  of  him  (trustee)  and  his 
beirs,"  in  a  trust  deed,  held  without  iierticniar 
meaning  or  effect,  as  the  deed  was  a  deed  of 
bargain  and  sale,  whereby  the  bargainor  henelf 
was  seized  to  the  use,  and  by  operation  of  the 
statute  of  uses  (St.  27  Henry  YIII,  c  10)  the 
use  was  executed  In  the  bazsainee. — ^Brown  r. 
Reeder  (Md.)  417. 

m.  APPonmcENT,  quautioa- 

TION.  and  TENUKE  OF 
TRUSTEE. 

I  158.  A  court  of  equity  has  power  under 
its  gioieral  powers,  as  well  as  under  Code  Pub. 
Gen.  Laws  1904,  art  16,  fi  00,  to  amtoint  a 
testamentary  trustee  on  the  death  of  the  snrrlv- 
ing  trustee  and  oa  his  heir  renouncing  the  tmst 
—Dodge  V.  Dodge  (Md.)  519. 

8  160.  The  selection  of  a  trastee  is  a  mat- 
ter in  the  discretion  of  the  court,  and,  thoogh 
the  better  practice  requires  the  court  to  select 
a  resident  as  trustee,  there  may  he  drcumstan- 
ces  justifying  a  departure  therefrom. — Dodge  v. 
Dodge  (Md.)  519. 

t  160.  A  decree  appointing  a  substituted 
trustee  under  a  will  kew  Talia  in  part,  though 
Ineffectual  to  Invest  the  substltated  trustee  with 
powers  of  a  personal  nature.— Dodge  v.  Dodge 

(Md.)  5ia 

8  100.  If  plaintiff  administrator  cannot  exe- 
cute a  trust,  impliedly  created  by  testator,  to 
hold  an  estate  to  support  a  remainder,  on  tbe 
termination  of  tbe  particular  estate  before  tbe 
birth  of  the  remainderman,  the  superior  court 
can  appoiut  a  trustee.— Hayward  v.  Spaulding 
(N.  H.)  219. 

8  169.  The  court  In  the  exercise  of  its  sound 
discretion  held  to  have  pnMwrly  ai^inted  a 
nonresident  as  a  substitnted  trustee  under  a 
testamentary  trust— Dodge  v.  Dodge  (Md.)  519. 

S  160.  An  heir  to  whom  a  tmst  descended 
under  Code  Pub.  Gen.  Laws  1904,  art  46^  8  24, 
held  to  disclaim  tbe  trust  anthorising  the  conrt 
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to  appcdnt  a  sabstltated  trostee.— Dodge  t. 
Dodge  Wd.)  619. 

XV.  MAHAGEHENT  AND  DI8POSAI. 
OF  TRXTBT  PROPERTY. 

S  182.  The  reetoration  o(  trust  property  and 
the  payment  of  the  legal  rate  ol  interest  for 
its  me  bj  the  trustee  held  a  BiiScient  fulfill- 
ment aa  his  dnty.--Barber  Barber  (B.  1.) 
641. 

I  191.  In  the  absence  of  a  clearly  expressed 
intent  to  the  contrary,  the  power  of  sale  con- 
ferred on  a  tnutee  in  a  will  is,  as  a  general 
rule,  annexed  to  the  office  and  passes  to  any 
person  lawfully  substituted  In  the  place  of  the 
original  tmstee^Dodge  t.  Dodge  (Md.)  510. 

S  19314-  A  testamentary  trustee  may  in  a 
proper  case  obtain  an  order  of  the  court  to 
ina£e  so  encroachment  on  the  corpus  of  the 
estate  in  behalf  of  his  ward,  and  what  may 
be  done  in  advance  may  be  subsequently  ratified. 
— Pfefferle  v.  Herr  (N.  J.  PrerogO  689. 

{  200.  A  sale  of  real  estate  by  a  substitut- 
ed tnifttee  of  a  testamentary  trust  held  proper- 
ly ratified  by  the  court  as  a^inst  a  certain  ob- 
jection.—Dodge  T.  Dodge  <Md.)  619. 

S  208.  A  resulting  tmst  in  land  ts  not  af- 
fected by  its  sale  by  the  trustee  for  benefit  of 
creditors  of  the  legal  owner,  where  only  the 
interest  therein  of  the  legal  owiier  was  sold. — 
Turpin  v.  Miles  (Md.)  440. 

S  234.  Where  trust  property  is  lost  or  acci- 
dentally destroyed,  without  gross  fraud  or  neg- 
lect of  the  trustee,  he  is  only  liable  for  the 
ioBSw— Barber  t.  Barber  (R.  I.)  641. 

V.  SXEOimOK  OF  TRUST  BT  TRTTS- 
TEE  OR  BT  OOtTRT. 

Disobedience  of  order  for  payment  of  trust 
funds  aa  contempt  of  court,  see  Contempt, 
S  24. 

I  272.  "Cash  dividends"  within  the  rule  en- 
titling life  beneficiaries  under  testamentary 
trusts  thereto  where  the  trust  funds  are  invested 
in  stocks  defined.— Bishop  v.  Bishop  (Conn.) 

f  272.  Gteneral  rules  as  to  rights  of  persons 
entitled 'to  the  Income  of  trust  funds  invested 
In  stocks  stated^Bishop  t.  Bishop  (Conn.)  583. 

S  273.  Effect  of  a  distribatlon  of  bonds  to  a 
trustee  on  a  conditim  stated. — Bishop  r.  Bishop 

(Conn.)  583.  ' 

8  273.  On  an  issue  as  to  the  right  of  testa- 
mentary life  beneficiaries  to  share  in  a  distribu- 
tion of  accumulated  profits  of  a  joint-stock  com- 
pany, the  company  must  be  treated  as  if  it  were 
a  true  corporation.— Bishop  v.  Biattop  (Conn.) 
S83. 

Vn.  BBTABUBRBCEirF  AMD  BW- 
FOBCEHEKT  OF  TRUST. 

(A)  BIG^TS  OF  CESTUI  QUE  TRUST  AS 
AGAINST  TBUOTEB. 

I  839.  Change  of  domicile  held  not  to  change 
the  liability  of  a  trustee  ex  malefido.— -In  re 
Fisk  (Conn.)  S59. 

(O  ACTIONS. 

Laches  of  beneficiaries  affecting  right  to  allow- 
ance of  claim  against  estate  of  trustee,  see 
Executors  and  Administrators,  S  202. 

8  859.  Statement  of  parties  having  right  of 
action  for  accounting  by  trustee  ex  malefido. 
-In  re  Fisk  (Oonn.)KS9- 

8  359.  One  having  a  resulting  trust  in  land 
cannot  establish  it  upon  exceptions  to  its  sale 
by  the  tmstee  of  the  legal  owner  for  benefit  of 
creditors ;  an  Independent  suit  for  that  purpose 
beii^  necessary.— Tarpin  t.  Miles  (Md.)  440. 


8  878.  Findings  of  trial  court  Md  consis- 
tent—In  re  Fisk  (Conn.)  559. 

TURNPIKES  AND  TOLL  ROADS. 

Amendment  of  statute,  see  Statutes,  fi  131. 
Protection  of  rights  by  injunction,  see  Injunc- 
tion, 8  118. 

Su^cts  and  title  of  statutes,  see  Statutes,  8 

Validity  of  law  relating  to  appropriation  of 
turnpike  for  public  use,  as  deoyinig  oniform- 
ity      taxes,  see  Taxation,  8  40. 

ULTRA  VIRES. 

Affecting  right  to  specific  performance  of  con- 
tract, see  Specific  Performance,  8  36. 

UNDUE  INFLUENCE. 

In  procuring  gift,  see  Gifts,  8  47. 

Procuring  making  of  will,  see  Wills,  88  157-106. 

UNIFORMITY. 

Of  tax  laws,  see  Taxation,  8  40. 

UNIONS. 

See  Trade  Unions. 

UNITED  STATES. 

See  Census. 

xz.  profertt,  contracts,  and 
uabujties. 

8  67.  Method  of  construing  a  bond  executed 
nnder  Act  Aug.  13,  1894,  c.  280,  28  Stat.  278 
(U.  S.  Comp.  St.  IftOl,  p.  2523),  stated.— United 
States  v.  United  States  Fidelity  ft  Guaranty 
Co.  (Vt)  1106. 

8  67.  Coal  furnished  to  heat  buildings  during 
inside  finishing  thereon  held  not  "material" 
within  Act  Aug.  13,  1894,  c.  280.  28  Stat.  278 
(U.  S.  Comp.  1901,  p.  2523),  requiring  a 
bond  from  a  person  contracting  with  the  govern- 
ment for  the  construction  of  a  building  condi- 
tioned for  prompt  payment  for  material  furnish- 
ed, nor  within  a  bond  given  thereunder.- United 
States  V.  United  States  Fidelit?  ft  Ouaranty 
Co.  (Vt)  1106. 

8  67.  In  an  action  on  a  building  contractor's 
bond  for  coal  furnished  the  contractor  in  con- 
nection with  the  construction  of  buildings,  after 
the  expiration  of  the  time  fixed  by  the  contract 
for  the  completion  of  the  work,  burden  held  up- 
on plaintiff  to  show  that  an  extension  of  time 
was  granted.- United  States  v.  United  States 
Fidelity  &  Guaranty  Co.  (Vt.)  1106. 

8  67.  Whether  there  was  a  parol  extension 
of  time  for  the  completion  of  a  building,  held 
to  be  for  the  jaiy  in  an  action  on  the  contract- 
or's bond  for  coal  furnished  the  contractor  aft- 
er the  expiration  of  the  time  fixed  in  the  con- 
tract—United States  V.  United  States  Fidelity 
&  Guaranty  Co.  (Vt.)  1106. 

S  67.  Certain  evidence  held  Inadmissible  on 
the  construction  of  a  contractor's  bond.— Unit- 
ed States  T.  United  States  Fidelity  A  Guaran- 
ty Co.  (Vt.)  1106. 

8  67.  Bond  of  a  building  contractor  con- 
strued.—United  States  V.  United  States  Fidelity 

&  Guaranty  Co.  (Vt.)  1109. 

8  67.  Liability  of  surety  on  building  con- 
tractor's bond  for  lumber  not  of  contract  quality 
but  used  with  the  inspector's  consent  held  to  be 
the  reasonable  value  thereof,  not  to  exceed  the 
contract  price  with  the  right  under  P.  S.  5 
2689,  to  have  the  benefit  of  any  defense  which 
might  be  available  to  its  principal.— United 
States  V.  United  States  Fidelity  &  Guaranty 
Co.  (Vt)  1109. 
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71  ATLANTIC  REPORTER. 


UNLAWFUL  ASSEMBLY. 

Former  jeopardy^  see  Orimlnal  Law,  S  202. 

UNLAWFUL  DETAINER. 

See  FoTclUe  Sfatry  and  Detainer. 

USAGES. 

Bee  Cnatoms  and  Usages. 

USES. 

Statnto  of,  lee  Tmsts.  1 181. 

VACANCY. 

In  troateeahip,  iee  Tmata,  1 169. 

VACATION. 

Motion  for  new  trial  In  vacation,  eee  New 

Trial,  1  113. 
Order  for  hearing  of  motion  for  new  trial  in 

vacation,  see  New  Trial,  S  157. 
Tax  sale,  aee  Taxation,  S  689. 

VALUE. 

Limits  of  Jurisdiction,  aee  Courts,  §  160. 
Of  ^^^'^       taxing  purposes,  see  Taxation, 


I 


VARIANCE. 


Between  pleading  and  proof  in  dvil  action,  see 


Pleading,  H  387,  388. 

VENDOR  AND  PURCHASER. 

9ee  Salea. 

Specific  perfonnance  of  contract,  ue  Specific 
Pfrfonnanee. 

Salea  of  parUoutar  apecicM  of,  or  eatafet  or 
interetta  tn.  property. 
Tmat  property,  see  Tmsts,  88  191-208. 

Salea  on  judicial  or  other  prooeedinga. 

On  foredoenre  of  mortgage,  see  Mortgages,  I 

387. 

Partition  sales,  see  Partition.  S  111. 
Tax  tales,  see  Taxation,  88  614-689,  780. 

■L  KEQUXSZTES  AND  VAXJDITT  OF 
OONTRACT. 

§  22.  Agreement  for  ttie  sale  of  land  Aeld  to 
sufiiciently  describe  tiieproperty  to  be  convey- 
ed.—Haapt  v.  Unger  (Pa.)  843. 

n.  OONSTBVOTIOK  AND  OPERA- 
TION OF  CONTRACT. 

8  S4.  A  contract  for  the  sale  and  purchase 
of  real  estate  held  to  give  the  purchaser  an 
equitable  interest  in  the  land.— McGregor  r. 
Putney  (N.  H.)  226. 

rV.  FEBFOBXANOE  OF  OOmTRAOT. 

(A)  TITLE  AND  ESTATE  OF  VENDOR. 

I  129.  A  vendee  held  not  reauired  to  accept 
the  title  to  land  which  was  liable  to  be  sold  for 
the  debts  of  the  vendor's  ancestor. — X^owe  v. 
Molter  (R.  L)  592. 

8  134.  Complainant  having  bargained  for 
land,  understanding  that  be  was  to  receive  title 
free  of  incumbrances,  can  insist  np<Hi  a  convey- 
nnce  free  of  restrictive  covenants.— Krah  t. 
Wassmer  (N.  J.  Ch.)  404. 


(D)  PAYMENT  OFPCntCHASB  SfONICT. 

8  172.  A  provision  In  a  covenant  to  connr 
held  not  to  require  the  purchaser's  assignee  to 
pay  a  counsel  fee  to  the  vendor  for  an  exajnina- 
tion  of  the  assignee's  title  to  ascertain  if  he 
is  entitled  to  the  benefit  of  the  covenant. — ^Hot- 
lander  V.  Central  Metal  &  Snpply  Co.  of  Cla 
of  Baltimore  (Md.)  442. 

V.  KIOHT8  AND  UABZLITrBS  OF 
PARTIES. 

(B)  AS  TO  THIRD  PERSONS  IN  GENERAL. 

8  218.  A  third  person,  purchasing  the  timber 
on  land  from  one  having  a  contract  for  tiie  pnr- 
chase  of  the  land,  fteltf  not  liable  as  on  a  debt 
due  to  the  owner,  but  his  liability  arises  from  his 
taking  in  good  faith  that  which  Is  secnrilj  for 
the  vendor's  claim.— McGregor  v.  Pntuej  (N. 
H.)  226. 

8  218.  Certain  facts  held  not  to  show  an  equi- 
table assignment  of  the  claim  of  a  vendor 
against  a  third  person  purchasing  the  timber  on 
the  premises  from  the  purchaser  in  the  contract 
of  sale  and  purchase  of  the  prauiaeo.— Me- 
Qiegor  T.  Pntney  (N.  H.) 

(C)  BONA  FIDE  PURCHASERS. 

f  230.  Persons  holding  land  nnder  cmv^- 
aneee  frcnn  a  corporation  authraiied  to  par- 
chase  and  sell  lands,  subject  to  restrictions, 

held  chargeable  with  building  restrictions  con- 
tained in  a  resolution  of  the  corporation  only 
appearing  in  its  complete  form  in  its  minute 
book.— Xewbery  v.  Barkalow  (N,  J.  Ch.)  752. 

§  233.  Where  there  are  two  unrecorded  con- 
veyances, and  the  holder  of  the  first  continues  to 
act  in  ignorance  of  the  holder  of  the  second,  and 
their  eouities  are  equal,  priority  in  time  pre- 
vails.- McGregor  v.  Putney  (N.  H.)  22& 

8  233.  lu  the  absence  of  a  statute  making  an 
unrecorded  conveyance  void  after  a  certain  time 
has  elapsed,  the  rights  of  holders  of  unrecorded 
conveyances  are  detennined  by  priority  in  taking 
the  conveyances.— McGregor  v.  Putney  (K.  H.) 
226. 

8  239.  A  purchaser  of  an  heir's  interest  in 
mortgaged  land  held  entitled  to  urge  the  defense 
of  bona  fide  purchaser  against  a  right  to  take 
the  land  for  the  support  of  the  ancestor's  widow. 
— Paton  V.  Robinson  (Conn.)  730. 

8  239.  One  acquiring  the  interest  of  a  pur- 
chaser in  a  contract  for  the  sale  and  purchase  o( 
real  estate,  subsequent  to  another's  acquiriur  the 
right  to  cut  the  timber  on  the  premises,  held  en- 
titled only  to  recover  for  the  timber  ent  after 
actual  or  constructive  notice  of  the  assignment 
of  the  contract  of  purchase.— McGregor  v.  Put- 
ney (N.  H.)  226. 

8  239.  A  purchaser  of  land  knowing  of  a 
written  agreement  of  Us  vendor  selling  timber 
on  the  land,  but  not  of  a  second  agreement  as  to 
such  timber,  cannot  be  enjoined  from  cMivert- 
Ing  to  his  own  use  timber  on  land  which  the 
lumber  company  had  acquired  after  the  date  ol 
the  first  agreement.— Ohio  Pail  Oo.  t.  A.  W. 
Cook  &  Co.  (Pa.)  1061. 

VH.  BEMEDZBS  OF  FOBOKAISB. 

(A)  REOOYBBT  OF  PUBOHASB  MONBT 
PAID. 

Recovery  of  deposit  in  suit  against  vendee  for 
specific  performance  where  titie  is  nnmaiket* 
able,  see  Specific  Performance,  8  130. 

8  337.  A  purchaser  of  land  from  a  widow 
who  liad  no  tiUe  held  not  entitled  to  a  lien 
for  money  paid  to  her,  though  her  deceased 
husband's  equity  might  have  been  oaed  for  the 
widow's  necessary  support^Paton  t.  B<ri>inson 
(Conn.)  730. 
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VENUE. 

Of  action  hy  eorpozations,  aee  Gorporattaw, 
I  S03. 

Beriew  of  dedslona,  ■nfflciency  of  agrignmmt 
of  error,  we  Appeal  and  Brror,  {  722. 

m.  OHAXOE  OF  VENUE  OK  PIiAOE 
OF  TBIAX.. 

S  50.  Gbange  of  venue,  npon  the  noond  that 
the  unfair,  improper,  and  nntruthfaf  statements 
of  the  press  relative  to  the  cause  would  prevent 
a  fair  and  impartial  trial,  held  not  erroneously 
denied.— Bums  v.  Pennsylvania  R.  Co.  (Pa.) 
1054. 

g  72.  The  burden  ]s  upon  applicant  for  a 
change  of  venue  to  show  that  it  would  not  have 
a  fair  and  impartial  trial  in  that  jurisdiction. 
— Buma  V.  Pennsylvania  R-  Co.  (Pa.)  1054; 

VERDICT. 

Directing  verdict  in  civil  aetloni,  see  Trial,  H 

168-178. 

In  civil  actions,  see  Trial,  S§  323-366. 
In  criminal  prosecutions,  see  Criminal  Law,  | 
878. 

Beview  on  appeal  or  writ  of  emv,  lee  Appeal 

and  BtrroT,  |fi  9OT-1022.  __ 
SettinK  a^  see  New  Trial,  H  68,  72. 

VESTED  REMAINDERS. 

Cnation,  lee  WUIi,  |  68^ 

VESTED  RIGHTS. 

Protection,  we  OMutitntional  Law,  f  98. 

VETO. 


Of  mmildpal  ordinances, 
porations,  |  107. 


Hnnidpal  Coi^ 


VICE  PRINCIPALS. 

fiee  Master  and  Berran^  H  ITT-lOa 

VILLAGES. 

See  Municipal  Corporations. 

VINDICTIVE  DAMAGES. 

See  DamagM,  S  01* 


VOTERS. 


See  Elections. 


VOTING  MACHINES. 

Spedal  act  for  election  to  determine  question 
of  retaining  or  rejecting  voting  machines^  in 
alection  districts,  see  Statutes,  ( 

WAGERS. 

Bee  Osming,  ||  11-19. 

WAIVER. 

See  Bsbippel. 

Of  obieationa  to  particular  odf,  lM<nMi«Kto, 

or  pToceedinga. 

See  Pleading.  S|  400-428;  Trial.  SI  413.  410. 
Error  waived  in  appellate  court,  see  Appeal  and 
Error.  $  1078. 


Of  riglU  or  remeiisi. 
See  Insnxanee,  {|  371,  S88,  724. 
Bond  of  contractor  for  impTovemsnt  of 

way,  see  Highways,  {  113. 
Notice  of  dishonorj  see  Bills  and  Notes,  8  422. 
Notice  of  proceedings  for  correction  of  jodg* 

ment,  see  Judgment  I  823. 
Proof  of  loss  Insured  against  see  Insniane^ 
-  658,  550. 

t  to  costs,  see  Costs,  |  71. 

WARDS. 

See  Qnardinan  and  Ward. 

WAREHOUSEMEN. 

{34.  In  an  action  against  a  cold-storaee 
warehouseman  for  injuries  to  goods  placed  lo 
storage,  the  question  whether  defendant  could 
by  the  exercise  of  ordinary  foresight  have  avert- 
ed the  isjniT  held  for  the  jniy. — Baltimore  Re- 
frigerating &  Heating  Co.  of  Baltimore  City  v. 
Kreiner  (Sfd.)  1066. 

9  S4.  A  wareboaeeman  who,  when  sued  for 

injuries  to  goods  stored,  seeks  to  establish  a  fact 
avoiding  the  effect  of  plaintifTs  evidence  estab- 
lishlng  negl^ence.  has  the  burden  of  proving 
snch  fact.— Baltimore  Refrigerating  ft  Hosting 
Co.  of  Baltimore  City  v.  Kreiner  (Md.)  1066. 

I  84.  In  an  action  against  a  cold-etorago 
waTebonsemau  for  injuries  to  goods  placed  in 
storage,  evidence  held  to  justify  a  Qndlag  of 
negligence,  and  that  it  waa  the  proximate  cause 
of  the  injury.— Baltimore  Refrigerating  &  Heat- 
ing Co.  of  Baltimore  City  t.  Kreiner  (Md.) 
1066. 

S  34.  An  instruction  in  an  action  against  a 
cold-storage  warehouseman  for  injuries  to  goods 

S laced  in  storage  held  erroneous  because  with- 
rawing  from  the  jur^  the  right  to  determine 
whether  negligence  miriit  be  inferred.— Balti- 
more Refrigerating  &  Heating  Co.  of  Baltimore 
City  T.  Kr^er  (Md.)  1066. 

I  84.  One  suing  a  cold-storage  warehouse- 
man for  injuries  to  goods  placed  in  storage  held 
to  have  the  burden  of  proving  negligence  of  the 
warehouseman.— Baltimore  Befi^ratlng  ft 
Heating  Co.  of  Baltimore  Oitf  v.  Kreiner  (Md.) 
1066. 

I  84.  In  an  action  against  a  cold-storage 
warehouseman  for  damages  to  dressed  poultry 
placed  in  storage,  evidence  that  plaintiff  had 
previously  packed  and  placed  poultry  in  storage 
there  with  good  reaults  held  inadmissible. — Bal- 
Umore  Refrigerating  ft  Heating  Co.  of  Balti- 
more City  T.  Kreiner  (Md.)  1066. 

WARNING. 

Servant,  see  Uaster  and  Servant,  M  160-15& 

WARRANT. 

Search  warrant,  see  Searches  and  SelannsL 

WARRANTY. 

By  insured,  see  Inaozance,  S  282. 
On  sale  of  goods,  see  Sales.  H  848-364.  428, 
442. 

WATERS  AND  WATER  COURSES. 

See  Navigable  Waters. 

EiXercise  of  power  of  eminent  domain  to  secure 
water  supply,  see  Eminent  Domain,  {  28. 

Water  courses  In  cities,  see  Municipal  Corpora- 
tions, 8§  708,  834,  846. 
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m.  SVBTEKRANEAN  AND  PEKCO- 
I.ATIirO  WATERS. 

I  107.  A  charge  held  erroneous  as  exclndins 
a  WBf  by  which  a  right  to  water  from  a  Bpring 
coald  be  acquired  as  an  apportenance.— Corevo 
T.  Holman  (Vt)  718. 

TIL  OOlTTSTAlfOEB  AHD  OOH- 
TBACT8. 

{  156.  Deed  held  to  convey  the  right  to  the 
entire  power  furnished  by  a  river,  and  not 
merely  the  power  appurtenant  to  one  bank. — 
Lancaster  &  J.  Electric  Light  Co.  v.  Jones  (N. 
H.)  871. 

{  150.  The  power  obtainable  keid  not  made 
the  measure  of  the  height  of  a  dam,  but  the 
flovage  occasioned  by  a  certain  dam  if  erected 
at  a  certain  point.— Lancaster  &  J.  Electric 
Light  Co.  v.  Jones  (N.  H.)  871. 

I  1S6.  The  grant  of  a  riKht  to  raise  a  dam 
not  exceeding  10  fteet  in  fae^t  doei  not  require 
a  dam  every  point  of  whose  crest  ia  10  feet 
above  the  point  of  the  river  bottom  vertically 
beneath  it.— Lancatiter  &  J.  Electric  Light  Co 
T.  Jones  (N.  H.)  871. 

TUX.  ABTIFXCAZi  POXDS,  BESEB- 
▼OZB8,  AND  CKAMirEUI,  DAMS. 
AXD  IXOWAOE. 

I  171.  Riparian  owner  obstructing  stream  ao 
as  to  cause  the  water  to  flood  the  land  of  an 
owner  above  him  held  liable.— Lancaster  A  J. 
Electric  Light  Co.  v.  Jones  (N.  H.)  871. 

S  176.  Owners  of  a  water  power  are  entitleu 
to  damages  for  all  injury  directly  resulting 
from  a  wrongful  impairment  thereof,  but  cannot 
recover  for  subsequent  occurrences  of  which  tlie 
wrongful  act  furnished  merely  the  occasion.— 
LancnHter  A  J.  Electric  Light  Co.  v.  Jones  (^^. 
H.)  871. 

§  178.  Measure  of  damages  for  a  wrongful 
flowage  by  lower  riparian  owners  resulting  In 
a  transfer  of  water  power  developed  by  the 
upper  owners'  dam  to  the  lower  owners  de- 
clared .—Lancaster  &  J.  Electric  Ught  Co.  t. 
Jones  (N.  U.)  871. 

i  ITS.  Upon  the  question  of  the  rental  value 
of  water  power  wrongfully  appropriated,  the 
income  received  by  those  appropriating  it  from 
its  Qse  is  evidence,  but  not  the  measure  of  re- 
covery.—Lancaster  A  J.  Electric  Light  Co.  v. 
Jones  (N.  H.)  871. 

S  179.  Whether  raising  the  water  at  a  dam 
above  the  height  to  which  it  could  be  lawfully 
held  was  the  proximate  cause  of  a  loss  of  busi- 
ness by  an  upper  riparian  owner  also  having 
a  water  power  is  a  question  of  fact.— Lancaster 
&  J.  Electric  Light  Co.  v.  Jones  (N.  H.)  871. 

S  179.  In  an  action  for  injury  to  a  water 
power,  the  owner  of  the  power  has  the  burden 
of  showing  that  it  is  more  probable  than  other- 
wise that  the  injury  has  been  caused  by  the  act 
of  which  complaint  ia  made. — Lancaster  A  J. 
Electric  Ught  Co.  t.  Jones  (X.  H.)  871. 

IX.  PITBUO  WATER  S17PPLT. 

Injunction  affecting  rights  of  water  company, 
see  Injunction,  {  13T. 

(A)  DOMESTIC  AND  MUNICIPAL  PUR- 
POSES. 

8  183.  Priv.  &  Sp.  Laws  1903,  p.  191,  c.  162, 
authorizing  a  certain  villnRe  to  vote  to  purchase 
the  waterworks  of  a  certain  company,  held  to 
validate  a  contract  theretofore  made  between 
the  village  and  the  waterworks  company,  if  the 
Tillage  proceeded  according  to  the  terms  of  the 
act  which  required  a  vote  to  purchase  before  an 
appraisal  of  the  waterworks. — Phillipe  Village 
Corp.  V.  Phillips  Water  Co.  (Me.)  474. 


S  183.  Under  Priv.  A  Sp.  Laws  1885,  p.  668. 
c.  490,  S  2,  as  amended  by  Priv.  A  Sp.  Lews 
1887.  p.  178.  c.  141,  a  contract  by  a  village  with 
a  water  company  to  pnrdiase  its  ]}lant  after  a 
term  of  years  held  ultra  vires.— Phillips  Village 
Corp.  V.  PhiUips  Water  Co.  (lieO  474. 

I  188.  Bill  to  restrain  water  company  from 
furnishing  water  to  railroad,  brought  under 
Act  June  19,  1871  (P.  L.  1360).  held  not  main- 
tainable.—Bland  T.  Tipton  Water  Co.  (Ps-) 
101. 

S  188.  Where  a  water  company  is  snpplyinc 
water  in  excess  of  the  rights  given  by  its  fran- 
chise, the  remedy  is  a  proceeding  at  the  instance 
of  the  commonwealth.— Bland  t.  Tipton  Water 

Co.  (Pa.)  101. 

S  206.  A  company,  a^^reeing  to  furnish  suffi- 
cient water  to  extinguish  fires,  held  bound  to 
exercise  ordinary  care  to  maintain  its  pipes  and 
hydrants  and  furnish  water  of  the  pressure  and 
volume  stipulated, — Inhabitants  ol  Milford  v. 
Bangor  Ry.  A  Electric  Co.  (Me.)  759. 

5 206.  Water  company  failing  to  supply  suf- 
ent  water  for  8re  purposes  as  reqmivd  by 
contract  held  not  liable  to  owners  of  property 
destroyed.— Hone  T.  Pxesqae  Isle  Water  Co. 
(Me.)  769. 

5  206.  Individual  owners  of  property  de- 
stroyed by  tire  cannot  maintain  action  against 
public  water  supply  company  under  contract 
with  citr  to  furnish  water  for  fire  purposes  be- 
cause of  Insufficiency  of  supply  for  such  nnr- 
pose.— Hone  v.  Presque  Isle  Water  Co.  (Me) 
769. 

I  209.  Certain  damages  held  the  natural  con- 
sequence of  a  breach  of  a  contract  to  furnish 
water  of  sufficient  pressure  and  volume  to  ex- 
tinguish fire.— Inhabitants  of  Milford  t.  Bangor 
Ry.  A  Electric  Co.  (Me.)  769. 

6  200.  Declaration  in  action  by  individoil 
against  water  company  to  recover  for  property 
destroyed  by  fire  alleged  to  have  been  caused 
by  insufficient  supply  of  water  held  demurrable 
as  not  sufficient  in  substance.— Hone  t.  Presque 
lele  Water  Co.  (Me.)  769. 


WAYS. 

Private  rights  of  way,  see  Easements. 
  Hi(-  "    •  ■ 


Cor- 
Private 


Public  ways,  see         ways;   Municipal  ' 

girations,   {{    640-706,    776-809;  Pri 
oads. 

WEAPONS. 

Use  ot  in  commission  of  homicide,  see  Homi- 
cide, I  8. 

WELLS. 

on  or  gas  wells,  see  Mines  and  Minerals,  i  122. 

WHARVES. 

(instruction  by  municiiwlities,  see  Munldpal 

Corporations,  |S  70.  274. 
Liability  of  owner  of  dock  for  nnmoorii^  vessel 

during  storm,  see  Torts,  }  3. 

§  5.  The  state,  in  the  absence  of  conalitu- 
tional  inhibition,  can  build  or  aid  others  in 
building  wharves  for  public  use  and  In  aid  of 
trade  or  commerce.— City  of  Burlington  t.  Cen- 
tral Vermont  By.  Co.  (Vt)  826. 

WIDOWS. 

Dower,  sec  Dower. 

Rights  under  statutes  of  descent  and  distribu- 
tion, see  Dejfcent  and  Distribution,  i  S2. 
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WILLS. 

See  Dencent  and  Distribution;  Execnton  and 

Administrators. 
Charitable  bequests  and  devises,  see  Charities. 
Constractlon    and    execution    of    trnats,  see 

Trusts. 

Courts  of  probata,  see  Courts,  fi  198. 
Equitable  conTenlon,  see  Conversion. 
Legacy  and  Boccenion  taxes,  see  Taxation,  | 

087.  ,  • 

Restrictions  on  perpetuities,  see  Perpetuities. 

I.  MATITBX  AND  EXTEIIT  OF  TESTA- 
MEITTAKT  POWER. 

t  7.  Continent  estates  of  inheritance  as  well 
as  springing  and  executory  uses  and  poeeibilities, 
coupled  with  an  Interest,  where  the  person  to 
take  is  certain,  are  transmissible  by  descent, 
and  are  devlsable^Fisber  v.  Wagner  (Md.)  90& 

I  7.  A  will  construed,  and  held  that  a  dev- 
Isee's  interest  in  the  share  of  another  devisee 
is  devfsable.—Fisher  v.  Wagner  (Md.)  999. 

I  10.  Testator's  failure  to  provide  for  trus- 
tees to  hold  an  estate  sufficient  to  support 
a  contingent  remainder  held  not  to  render  im- 
possible the  preservation  of  the  estate  tor  the 
remaindermen.— Hayward  t.  Spaulding  (N.  H.) 

II.  TESTAMENTARY  OAf  AOITT. 

S  54.  In  proceedings  to  probate  a  will,  con- 
tested on  the  ground  of  undue  inSaence,  let- 
ters written  by  testatrix  after  the  execution 
of  the  will  held  admissible  as  bearing  ou  the 
condition  of  mind  of  testatrix. — In  re  Cooper's 
WUl  (N.  J.  Prerog.)  676. 

XV.  REQUISITES  AND  VALIDITY. 

(A)  MATURE  AND  ESSENTIALS  OF  TES- 
TAMENTARY DISPOSITIONS. 

I  82.  That  a  testator  makes  an  unnatural 
will,  or  allows  a  will  to  stand  which,  by  rea- 
son of  changed  circumstances,  would  be  un- 
natural if  made  at  the  particular  time,  is  not 
a  reason  to  overthrow  it— In  re  Frothlngham's 
Will  (N.  J.)  685. 

S  88.  An  instrument  executed  by  decedent, 
and  providing  for  payments,  etc.,  to  plaintiff  on 
her  death  in  consideration  of  plaintiff  refrain- 
ing from  certain  acts,  construed. — Porter  t. 
Evert's  Estate  (Vt)  722. 

(C)  EXECUTION. 

S  108.  An  entry  on  a  book  of  deposit  of  a 
savinra  bank  held  not  to  operate  as  a  testamen- 
tary disposition  of  the  deposit.— Jones  t.  Crisp 
<Md.)  515. 

(F)  MISTAKE,  UNDUE  INFLUENCE,  AND 

FRAUD. 

$  157.  The  fact  that  the  principal  benefi- 
ciary in  a  wilt  was  advised  as  to  its  execution 
held  no  reason  why  probate  should  be  denied. — 
In  re  Cooper's  Will  (N.  J.  Prerog.)  676. 

I  157.  The  contention  that  an  attorney,  who 
sustained  toward  one  the  confidential  relation 
of  iegal  adviser,  should  refuse  to  accept  his 
testamentary  bounty  is  one  of  professional 
ethics,  and  is  not  iuvolved  in  proceedings  to 
probate  the  will,  making  such  attorney  the 
principal  beneficiar}*  and  executor. — In  re  Coo- 
per's Will  (N.  J.  Prerog.)  676. 

§  1.57.  The  rule  requiring  a  person  dinpoaing 
of  his  property  by  will  to  exercise  a  judgment, 
iodependent  of  the  confidence  induced  by  his 
coundential  relationship  with  his  legal  adviser, 
only  requires  that  testator  exercise  his  inde- 
pendent Judgment,  and  does  not  require  proof 
of  proper  indcpenident  advice. — In  re  Cooper's 
Win  (N.  J.  Prerog.)  67fi. 


i  161.  In  a  proper  case,  part  of  a  will  may 
be  set  aside  because  of  undue  influence.- In 
re  Cooper's  WiU  (N.  J.  Prer(«.)  670. 

§  161.  Where  it  is  impossible  to  determine 
to  what  extent  specific  legacies  have  been  taint- 
ed by  undue  influence,  the  whole  will,  if  at  all 
must  be  set  aside  on  tiie  tpronnd  of  undue  influ- 
ence.—In  re  Cooper's  WiU  <N.  J.  Prerog.)  8761 

S  163.  Where.  In  a  testamentary  transac- 
tion, the  facts  show  tbe  existence  of  confiden- 
tial relation  between  testatrix  and  a  benefi- 
ciary, slight  circumstauoes  in  addition  to  such 
relation  will  throw  on  the  beneficiary  tlie  bur- 
den of  showing  that  testatrix's  mind  was  not 
unduly  infiuenced.— In  re  Cooper's  "WOl  (N.  J. 
Prerog.)  676. 

5  163.  Certain  facts  held  to  create  the  pre- 
sumption that  a  will  was  procured  by  the  un- 
due influence  of  a  beneficiary,  throwing  on  him 
the  burden  of  proof.— In  re  Cooper's  Will  (N. 
J.  Prerog.)  676. 

S  166.  The  testimony  of  a  legatee  charged 
with  having  obtained  the  will  by  undue  influ- 
ence cannot  be  arbitrarily  disregarded,  where 
such  testimony  is  not  contradicted  by  other 
credible  testimony  or  discredited  by  its  improb- 
ahility.— In  re  Cooper's  Will  (N.  J.  Prnvg.) 
676. 

i  166.  Certain  facts  held  to  show  that  tes- 
tatrix exercised  independent  judgment  In  the 
execution  of  a  will. — In  re  Cooper's  Will  (N.  J. 
Prerog.)  676. 

S  166.  In  proceedings  to  probate  a  will, 
contested  on  the  ground  of  undue  influence, 
evidence  held  to  show  the  absence  of  undue  in- 
fluence.—In  re  Cooper's  Will  (N.  J.  Prerog.) 
676. 

(O)  REVOCATION  AND  KEVXVAL. 

i  188.  Testaments  can  only  be  validly  re- 
voked according  to  the  formula  prescribed  by 
statute.— In  re  Prothingham'a  Will  (N.  J.)  695. 

5  170.  In  case  of  pencil  erasures  on  a  will, 
the  question  is  whether  they  were  intended  to 
be  the  testator's  final  act — In  re  Ftethingham's 
Will  (N.  J.)  695. 

9  170.  That  certain  jrifta  made  by  a  testa- 
tor are  inoperative  because  of  his  altered  cir- 
cumstances cannot  be  urged  as  a  reason  for 
holding  that  erasures  on  his  will  were  made 
animo  revocandl.- In  re  Frothlngham's  Will  (N. 
J.)  695. 

6  170.  If  a  will  is  shown  to  have  been  can- 
celed for  the  purpose  of  making  a  fresh  will, 
the  original  is  not  revoked  !f  no  fresh  will  is 
made.— In  re  Frothlngham's  Will  (N,  J.)  695. 

8  171.  To  revoke  a  will  by  destruction,  there 
must  be  not  only  a  physical  destruction  of  the 
instrument,  but  also  an  Intention  to  therein 
revoke  it.— Managle  t.  Parker  (N.  H.)  637. 

S  173.  Pencil  erasures  on  the  face  of  a  will 
are  as  effectual  to  cancel  the  portion  obliterated 
as  if  done  with  ink. — In  re  Frothlngham's  Will 
(N.  J.)  895. 

S  175.  A  will  executed  In  duplicate  is  not 
revoked  by  the  mere  destruction  of  the  copy  in 
his  possession,  if  testator  understood  that  the 
other  copy  was  left  in  force. — Managle  t.  Paiker 

(N.  H.)  m. 

V.  PROBATE,  B8TABU8HBCENT, 
AND  AKNVUIENT. 

(F)  PARTIES  AND  PROCESS  OR  NOTICE. 

f  283.  While  the  executor  was  a  proper 
party  to  procoi'dinRS  to  contest  the  validity  of 
a  will  before  the  iBsuance  of  letters  testamen- 
tary, he  was  not  a  necessary  party  tliereto 
either  in  bis  capacibr  of  executor  or  of  admin- 
istrator pendente  lite.— Pleasants  v.  McKen- 
ny  (Md.)  !)5r>. 
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<H)  BVIUENCO. 

I  28&.  Certaio  facts  held  to  jnstifr  the  con- 
duiiiTe  presumption  that  a  will  waa  prepared 
according  to  tne  instructions  of  testatrix. — In 
TO  Cooper's  WlU  (N.  J.  Prerog.)  676. 

I  290.  Where  a  will  Is  executed  In  duplicate, 
the  presumption  of  intent  to  revoke  the  same, 
arismg  from  testator's  act  of  destroying  the  copy 
in  his  custody,  is  not  an  iixebuttable  conclusion, 
but  is  a  mere  inference  of  fact— Uanagle  v. 
Parker  (N.  H.)  637. 

i  297.  On  an  issue  as  to  the  revocation  of 
a  will,  evidence  as  to  testator's  declarations  is 
admissible.— Managle  v.  Parker  (N.  H.)  637. 

I  287.  In  proceedings  to  probate  a  will,  con- 
tested on  the  ground  of  nndue  ioflnence,  dec- 
larations of  testatrix  held  to  show  that  she 
was  aware  ot  Ibe  contents  of  tiie  wUL^In  re 
Cooper's  WUI  (N.  J.  Prerog.)  676. 

8  302.  The  fact  that  testatrix  executed  a  cod- 
icil which  in  express  terms  confirms  the  will, 
bat  which  makes  clianges  tliereiB,  tends  to  prove 
tJiat  testatrix  waa  acqnainted  with  tho  will.— 
In  n  Cooper's  WiU  (S.  J.  PrerogO  e7& 

I  902.  The  fact  that  testatrix  was  in  poa* 
•easion  of  her  will  and  codicil  for  a  year  and 
a  half,  with  opportaoity  daring  that  time  to 
cancel  the  same,  is  a  strong  indication  that  she 
was  aware  of  their  contents. — In  re  Cooper's 
Will  (N.  J.  Prerog.)  67& 

S  306.  Eridence  on  the  contest  of  a  will  held 
to  warrant  a  finding  that  testatrix  executed  her 
will  in  duplicate,  and  that  she  did  not  intend 
to  cancel  the  copy  held  by  another  by  the  de- 
atruction  of  the  copy  in  her  own  noasessloiL — 
Managle  v.  Parker  (N.  H.)  637. 

8  306.  The  presence  of  pencil  marlcs  on  the 
draft  of  a  new  will  found  in  a  drawer  of  testa- 
tor's desk  after  his  death  is  prima  facie  evi- 
dence that  the  marks  were  made  by  testator.— 
In  re  Frothingham's  Will  (N.  J.)  t>9u. 

0)  HBABIMO  OB  TBIAIi^ 

I  818.  The  concIotfTo  ^ect  of  findings  np* 

on  issues  submitted  to  a  jury  in  a  will  contest, 
pursuant  to  Code  Pub,  Gen.  Laws  1904,  art. 

i  254,  sUted.— Pleasants  v.  McKenuy  (Md.) 
055. 

S  318.  When  issues  are  sent  to  a  law  court 
by  the  orphan's  coart,  in  an  action  to  contest 
the  validity  of  a  will,  the  law  court  can  only 
submit  the  issues  for  determination  without 
regard  to  whether  they  are  properly  presented 
in  the  orphan's  court — Pleasants  t.  McKenny 
(Ud.J  955. 

I  324.  On  a  contest  of  a  will  executed  in 
duplicate,  where  there  is  evidence  to  rebut  the 
presumption  of  revocation  by  the  destruction  of 
the  cop^  in  testator's  possession,  the  Question  of 
revocation  is  one  of  fact  for  the  jury. — Managle 
V.  Parker  (N.  H.)  637. 

8  336.  An  executor  who  was  dismissed  as  a 
party  to  proceedings  to  contest  the  validit7  of 
a  will,  and  made  no  effort  to  have  himself  re- 
instated until  after  verdict  on  the  issues  sub- 
mitted, held  not  entitled  to  object  to  the  pro- 
ceedings after  bis  dismissal,  even  if  irregular. 
—Pleasants  T.  McKeony  (Md.)  955. 

(M)  OPERATION  AND  EFFECT. 

8  432.  The  judgment  of  the  orphan's  court 
In  H  contest  of  the  Tiiliilit.v  of  a  'nil!  is  a  judg- 
meut  in  rem  of  a  court  of  competent  jurisdic- 
tion directly  upon  the  subject-matter  of  the 
conti'OTersy,  and  conclusive  on  ail  persons  in- 
terested whether  parties  or  not— Pleasants  r. 
McKenny  (Md.)  965. 


VX.  COHWTH  UOTIOIT. 

(A)  OBNERAL  BULES, 

8  439.  Testator's  intention  that  U«  nal  and 
personal  estate  should  take  the  same  course 
must  be  given  eSAct— Hayward  t.  Bpanlding 

(N.  H.)  m 

J  439.  A  testator's  intention  will  be  given 
effect,  regardless  of  the  form  of  words  nsed 
and  of  the  absence  of  technical  terms,  if  he  did 
not  intend  to  create  an  illegal  or  impossible 
estate.— Uayward  t.  Spaulding  (N.  H.)  219. 

8  449.  The  courts  are  inclined  to  so  construe 
a  residual}-  clsose  in  a  will  as  to  prevoit  par- 
tial inteatacr,  unlesa  there  is  an  a^^ROt  inten- 
tion to  the  contrary. — ^Fisher  t.  Wagner  <Md.) 
999. 

8  488.  Latent  ambiguity  in  will  may  be  ex- 
plained by  parol  testimony.— In  re  Metsger's 
^tate  (Pa.)  96. 

8  491.  In  interpreting  a  will,  testator's  in- 
tent is  to  be  determined  as  a  Qoeatitni  of  fact 
from  competent  evidence,  and  not  by  rules  of 
law.— Hayward  r.  Spaulding  (N.  H.)  219. 

(B)  DESIGNATION  OF  DEVISEES.  AKD 
LEOATEfiS  AND  THEIR  BB^SO- 

TIVE  8HABB8. 

8  506.  Will  bequeathing  certain  property  to 
the  heirs  of  the  deceased  nuabaud  of  testatrix 
construed  and  the  persons  entitled  thereto  held 
to  be  determined  by  Rev.  St  1903,  c.  77,  I  1, 
rule  6.— In  re  Ruggles'  Eatate  (Me.)  933. 

.  523.  Will  construed,  and  intent  of  testa- 
iX  held  to  be  to  divide  the  residue  into  two 

equal  parts,  one  part  to  go  to  her  h^rs  and 
the  other  to  those  of  her  husband  according 
to  the  laws  of  descent — In  re  Buggies'  Estate 
(Me.)  933. 

8  624.  On  testamentary  gift  to  a  class  only 
those  take  who  constitute  the  class  at  the 
death  of  the  testator  unless  dififerent  intent 
appears.— In  re  Buggies'  hastate  (Me.)  933. 

8  532.  Will  construed  and  next  of  kin  in 
equal  degree  under  Kev.  St  3903,  c^  77,  li  1, 
rule  6k  of  teatatrix's  deceased  husband,  acM 
his  11  nieces  and  n^ihews  living  at  the  death 
of  the  testatrix  and  taking  per  capita,  and  not 
per  stirpes.— In  re  Buggies'  i£state  (JAe.)  983. 

(C)  SCBTITORSHIP.  BEFBE8ENIATION, 

AND  SUBSTITUTION. 

8  536.  A  will  giving  testator's  widow  the  use 
of  the  estate  for  life,  with  remainder  to  hia 
sons'  children,  does  not  authorixe  an  inference 
that  he  intended  that  the  children  should  have 
the  estate  if  he  survived  liis  wile,  or  that 
his  sons  should  have  it  if  she  lornved  testa- 
tor and  the  sons  had  no  children. — Uaywant  T. 
Spaulding  (N.  U.)  219. 

8  538.  The  words,  "in  case  of,"  r^erring  to 
the  death  ot  a  pnor  legatee  m  a  will  in  connec- 
tion with  some  collateral  event  apply  to  the 
contingency  happming  as  well  after,  as  before, 
the  death  of  the  testator.— Fischer  v.  Fischer  (N. 
J.  Ch.)  488. 

8  53&  Where  a  bequest  la  to  one  and  **in 
case  of  bis  death"  to  another  such  ezpresston 
unexplained  by  the  context  oi  the  will  refeia  to 
the  happening  before  the  death  of  the  testatox; 
-Fiscber  T.  Fischer  (N.  J.  Oh.)  4StL 

8  538.  Where  an  absolute  bequest  is  ^ven  to 
a  person  followed  by  the  expression  "m  cai»e  of 
his  death,"  such  expression  could  not  be  held  to 
moan  *'at  his  death"  or  "from  hia  deatlu"— 
i<  i8cher  V.  Fischer  (N.  J.  Ch.)  488. 

(D)  DESCRIPTION  OF  PROPEBTT. 

8  561.  Devise  of  land  constraed,  and  prop* 
erty  conveyed  determined.— In  te  Hetiger'a  £!s- 

tate  (Pa.)  96. 
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i  569.  A  beqaest  to  the  sanrivor  in  a  joint 
will  by  bnsbaaa  and  wife  held  not  to  pass  any 
title  to  the  nalty.— Patom  t.  Bobinson  (Conn.) 

78a 

S  667.  Win  cons  trued,  and  rights  of  widow, 
to  whom  mMiey  equal  to  one-third  of  the  value 
of  the  real  estate  waa  bequeathed  in  lieu  of 
dower,  determined. — Hetiel  t.  Hetsel  (N.  J. 
Ch.)  76B. 

I  373.  A  will  held  to  gWe  life  beneficiaries 
only  the  income  of  a  fund.— Bishop  v.  BUh<m 
(Conn.)  S83. 

I  587.  A  wni  %etd  to  dispose  of  testatoiTa  In- 
terest under  his  fltther*!  wUl.— Fisher  t.  Wagner 
<Hd.)Se9. 

(M  MATUBBt  OF  ESTATES  AND  INTER- 
VUfflA  CREATED. 

f  61ft.  When  property  Is  devised  to  a  person 
for  lite,  with  remainder  over  of  what  may  be 
undispoiBed  of,  the  life  estate  la  not  enlamd  by 
the  power  ox  dispoaiUon.— Parker  v.  fnavera 
(N.  J.)  612. 

I  629.  Will  construed,  and  held  to  vest  in 
hoBband  and  wife  an  «tate  by  the  entirety  with 
a  limitation  by  executory  devise  in  case  of  the 
husband's  death  before  hw  wife's,  irrespective  of 
the  testatrix's  death,  which  estate  was  defeated 
by  the  husband's  death,  when  the  fee  passed  to 
the  widow  and  her  children;  her  share  being 
defeasible  in  case  of  remarriage.— Fischer  v. 
Fischer  (N.  J.  Ch.)  488. 

nn  VESTED  OB.  CJONISNOBNT  ESTATES 
AND  INTERESTS. 

f  834.  Effect  of  a  devise  of  a  remainder  to 
testator's  sons'  unborn  children  stated. — ^Hay^ 
-ward  V.  Spauldlng  (N.  H.)  219. 

(H)  ESTATES  IN  TRUST  AND  POWERS. 

WUI  construed  to  impose  trust  on  executor  on 
failure  of  testator  to  inoride  for  trustees  to 
hcdd  an  estate  snffldent  to  support  a  cmitln- 
gent  remainder,  see  ante,  i  10. 

i  681.  Although  DO  trustee  Is  named  in  a 
will,  the  executor  may  be  held  to  act  as  trustee, 
or  the  court  may  appoint  one. — Webber  Hospital 
Ass'n  T.  McKeniie  (Me.)  10S2;  HcKcaufe  v. 
Mudmore,  Id. 

i  681.  Whether  a  testamentary  trust  is  per- 
sonal in  its  character  or  is  annexed  to  the  of- 
fice  of  trustee  is  a  matter  of  intention,  to  be 
gathered  from  a  consideration  of  the  whole  will 
and  from  the  nature  and  objects  of  the  trust 
created  thereby.— Dodge  v.  Dodge  (Md.)  519. 

t  681.  The  addition  to  the  designation  of  the 
trustee  by  oame  in  a  will  of  the  words,  "heirs, 
Bdmioistrators,  and  executors,"  and  the  like, 
held  to  exclude  the  idea  of  a  personal  trust. — 
Dodge  V.  Dodge  (^d.)  519. 

i  681.  A  trust  created  by  will  held  not  to  be 
personal  In  Its  nature^Dodge  t.  Dodge  (Md.) 

S  684.  Stock  issued  by  a  corporation  under  a 
declaration  of  a  stock  dividend  is  principal,  and 
not  income,  within  a  testamentary  trust  giving 
the  income  of  a  trust  fund  invested  in  stocks 
to^ife  beneficiaries. — Bishop  v.  Bishop  (Conn.) 

f  684.  Proper  method  for  charging  taxes  on 
an  accounting  under  a  will  creating  trusts  un- 
der which  certain  beneSciaries  are  entitled  to 
the  income  of  stocks  for  life  stated.— Bishop  v. 
Bishop  (Conn.)  583. 

i  684.  Facts  held  not  to  show  that  testatrix 
Intended  to  fix  any  other  time  than  ber  death  as 
that  from  which  life  beneficiaries'  use  should  be 
confuted.— Bishop  v.  Bishop  (Conn.)  583. 

i  684.  Rule  governing  a  bequest  of  the  whole 
or  of  an  aliquot  part  of  the  residue  of  an  es- 


tate to  a  legatee  for  life,  with  remainder  over, 
where  no  time  Is  fixed  by  the  will  for  the  com- 
mencement of  the  use,  stated.— Bishop  T.  Bishop 
(Conn.)  683. 

§  084.  A  will  cMiBtrued  to  permit  the  trus- 
tee to  use  so  mu^  of  the  prinapal  as  is  neces- 
sary to  support  the  testator's  son  durinjr  his 
life,  if  the  net  incMno  Is  insufficient.— McGill  v. 
Young  (N.  H.)  637, 

(I)  ACTIONS  TO  CONSTRDB  WILLS. 

Scope  of  review  on  appeal,  see  Appeal  and  Er- 
ror, I  839. 

Vn.  BIGHTS  AHD  I2ABIIJTIE8  OF 
DEVISEES  AMD  I.EOATEES. 

(A)  NATURE  OF  TITLE  AND  RIGHTS  IN 
GENERAL. 

Legacy  to  town  eoancll  to  keep  In  repair  tes- 
tator's burial  lot,  payment  into  court  till  ac- 
ceptance of  legacy,  se  Executors  and  Admin- 
istrators, I  SG3. 

I  728.  A  will  ipving  the  remainder  of  tes- 
tator's estate  to  his  sons'  children  at  his  wid- 
ow's death  does  not  give  the  sons  the  income 
before  nor  after  the  birth  of  the  children. — 
Hayward  v.  Spaulding  (N.  H.)  2ia 

I  740.  Conveyance  by  a  widow  to  one  to 
whom  she  was  soon  after  married,  and  his  con- 
veyance to  his  son,  who  reconveyed  to  the  wid- 
ow, held  not  to  have  divested  testator's  daughter 
of  ber  two-thirds  interest  in  testator's  land  on 
the  widow's  remarrian,  sa  provided  In  the  will. 
—Parker  t.  Travers  (N.  J.)  612. 

(C)  ADVANCEMENTS,  ADEMPTION,  SAT- 
ISFACTION. AND  LAPSE. 

{  776.  Independent  of  statute,  a  devise  or 
legacy  lapses  on  the  death  of  the  devisee  or 
l^tee  before  the  death  of  testator.— FlaJier  t. 
Wagner  (Md.)  999. 

(D)  ELBOTION. 

I  788.  Under  Pub.  St.  «  2925  (3),  2935.  the 
election  of  a  surviving  husband  to  waive  the  pro- 
visions of  his  wife's  will  must  be  made  in  writ- 
ing  within  the  time  allowed  by  section  2926  (3). 
-7n  re  Baker's  BsUte  (Vt.)  IBO. 

(G)  DEBTS  OF  TESTATOR  AND  INCUM- 
BRANCES ON  PROPERTY. 

i  838.  Will  construed,  and  rights  of  widow, 
to  whom  money  equal  to  one-third  of  the  value 
of  the  real  estate  was  bequeatlied  in  lieu  of 
dower,  determined.— Hetsel  v.  HeUel  (N.  J.  Ch.) 
755. 

I  840.  The  will  of  a  testator  held  to  pass  the 
real  estate  to  the  devisees  unincumbered.— Pfef- 
ferie  V.  Herr  (N.  J.  Prerog.)  68a 

WITHDRAWAL. 

Of  evidence,  harmless  error,  see  Appeal  and  Er- 
ror, i  1G47. 

WITNESSES. 

See  Depositions ;  Evidence. 
Experts,  see  Evidence,  8B  470-.M6. 
Opmioos,  see  Evidence,  §S  470-546. 
Testimony  of  accomidlces,  see  CriDUnaJ  Law, 
a  DID,  610)6. 

n.  OOMPETENOT. 

(A)  CAPACITY  AND  QUALIFICATIONS 
IN  GENERAL. 

f  37.  In  an  action  against  a  railroad  com- 
pany for  injuries  from  an  engine  running  wild, 
testimony  of  defendant's  astustant  master  me- 
ciianic  as  to  how  the  accident  occurred  held 
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properly  excluded.— HairUmd,  D.  &  V.  R7.  Co. 
V.  Brown  (Md.)  1005. 

(Q  TESTIMONY  OF  PARTIES  OR  PER- 
SONS INTERESTED.  FOR  OR  AGAINST 
RBPRESENTATIVEJS.  SURVIVORS,  OR 
SUCCESSORS  IN  TITLE  OR  INTEREST 
OF  PERSONS  DfiCSASED  OR  INCOM- 
PETENT. 

§  144.  Wherf>  oue  maker  of  jadgment  note 
dies,  aoother  maker  held  incompetent,  under 
Act  May  23.  1887  (P.  L.  15»)  {  5,  cl.  "e,"  to 
testify  that  his  dignature  waR  a  forgery.— 
Poster  V.  AllBhouse  (Pa.)  916. 

§  159.  Under  the  statute  relating  to  evidence 
of  transactions  with  a  decedent,  parol  evidence 
thereof  is  inadcnisaible  against  heirs  to  supply 
uncertainty  in  the  terms  of  the  ancestor's  con- 
tract of  lease.— Lanahan  v,  Cockey  (Md.)  314. 

i  181.  Evidence  Acid  to  support  a  finding 
that  an  administrator  waived  the  incompetency 
of  plaintiff  to  testify  in  his  own  behalf  as  to  bik 
ciafm  against  the  estate.— Cowleg  v,  Cowles' 
Adm'r  (Vt.)  191. 

S  181.  An  administrator  may  waive  the  pro- 
visions of  P.  B.  1590.  and  permit  the  adTerse 
party  to  testify.— Cowles  v.  Cowles'  Adm'r  (Vt.) 
191. 

{  181.  The  waiver  by  an  administrator  of  the 
incomDetency  of  a  claimant  to  testify  as  to 
hie  claim  heU  to  bind  the  administrator  on 
appeal  to  the  county  court — Cowles  v.  Cowles' 
A&'r  (Vt.)  191. 

(D)  CONFIDENTIAL  RELATIONS  AND 
PRIVILEGED  COMMUNICATIONB. 

S  198.  Counsel  for  a  party  to  a  cause  may 
call  counsel  for  the  adversary  and  examine  him 
as  to  matters  which  are  not  privileged,  if  there 
be  a  reasonable  necessity  for  such  action. — 
Loomis  V.  Norman  Printers'  Supply  Co.  (Conn.) 
3SS. 

8  198.  To  render  communications  between 
attorney  and  client  privileged,  they  must  be 
made  daring  the  exist^ce  of  the  actual  relation 
or  during  interviews  and  negotiations  looking 
to  the  establishment  of  such  relationship,  and 
mnst  relate  to  profrasional  advice  and  to  the 
subject-matter  about  which  such  advice  is 
sought.— Lanasa  v.  State  (Md.)  1058. 

§  199.  A  letter  held  not  a  privileged  conunu- 
nicati(m  between  client  and  attomey.- TapUn  ft 
Rowell  v.  Marcy  (Vt.)  72. 

$  201.  Authority  given  an  attorney  to  com- 
promise a  suit  intended  to  be  communicated  to 
the  adverse  party  is  not  a  privileged  eommnni- 
cation.— Trenton  St  Ry.  Co.  v.  Lawlor  (N. 
J.)  234. 

§  222.  Evidence  held  to  show  that  the  rela- 
tion of  attorney  and  client  did  not  exist  between 
counsel  for  defendant  and  an  accomplice  so  as 
to  disqualify  him  to  testify  to  communications 
between  them  in  contradiction  to  testimony  of 
the  accomplice  against  defendant— Lanasa  t. 
State  (Md.)  1058. 

m.  EXAMINATIOM. 

Review  of  discretionary  rulings,  see  Appeal  and 

Error.  S  971. 

(A)  TAKING  TESTIMONY  IN  6ENERAU 

S  240.  Questions  asked  a  witness  held  lead- 
ing.- Maryland,  D.  St  V.  Ry.  Co.  v.  Brown 
(Md.)  1005. 

S  248.  An  answer  to  a  question  asked  a  wit- 
nosn  held  fairly  responsive.— JInryland,  D.  & 
V.  Uy.  Co.  V.  Brown  (Md.)  10O5. 


(B)  CROSS-EXAMINATION  AND  RE- 
EXAMINATION. 

I  267.  A  question  held  properly  exclnded  in 
the  trial  court's  discretion  in  limiting  the 
scope  of  the  cross-ez^mination,  though  It  mi^t 
have  been  allowed.— Corkrau  T.  Taylor  (K.  J. 

Sup.)  124. 

fi  268.  A  duestiou  asked  a  witness  on  cross- 
examination  AeJd  improperly  excluded.— Cowles 
V.  Cowles'  Adm'r  (Vt)  Idl. 

S  269.  Where  evidence  admitted  was  limited 
to  a  certain  object  held  not  error  to  confine 
cross-examination  to  the  fact  shown. — ^l^plin 
&  Rowell  V.  Marcy  (Vt)  72. 

IV.  OBEDZBIUTT,  IMPEAOHMBHT, 
OOHTKADIOTIOir.  Aim  OOR- 
KOBOBATION. 


CredibilitT  as  anestlon  for  jury,. 
140. 


Trial.  I 


(A)  IN  GENERAL. 

I  330.  A  witness  held  properly  asked  on 
cross-examination  wliether  the  only  demand 
made  by  plaintiff  for  months  after  the  convey- 
ance of  a  driveway  was  that  defendant  remove 
a  bam  therefrom.— Csamedri  t.  Derechtor 
(Casa.)  864. 

(B)  CHARACTER  AND  CONDUCT  OF 
WITNliMS. 

{  844.  The  general  reputation  of  Mcosed  for 
honesty  is  not  provable  oy  personal  knowledge 

of  the  witness  derived  from  specific  instances.— 
State  V.  Lambert  (Me.)  1092. 

§  350.  Accused,  testifying  in  his  own  behalf, 
may  be  asked  on  cross-exammation  as  to  whetli- 
er  or  not  he  had  been  before  convicted. — State 
v.  B^amin  (R.  I.)  65. 

I  355.  It  is  not  indi^nsable  that  a  witness 
to  the  reputation  of  accused  should  have  resided 
in  the  same  community  with  him. — State  t. 
Lambert  (Me.)  1092. 

S  361.  A  witness  to  good  reputation  may  tes- 
tify that  he  never  heard  anything  said  against 
the  person.— State  v.  Lambert  (Me.)  1092. 

(D)  INCONSISTENT  STATEMENTS  BY 
WITNESS. 

I  379.  Testimony  of  statements  by  a  witness 
out  of  court  contradictory  to  the  material  facts 
testified  to  by  him  in  court  is  admissible  as  af- 
fee  ting  his  credibility.— Lanasa  v.  State  (Md.) 
1058. 

(E)  CONTRADICTION  AND  CORROBORA- 
TION OF  WITNESS. 

i  405.  Evidence  to  contradict  a  witness  as 
to  an  immaterial  matter  is  inadmissible.- I^ron- 
enburg  v.  Harris  (Md.)  81. 

S  406.  In  an  action  for  services  in  moving  a 
bnilding,  evidence  by  defendants  that  a  former 
contractor  did  not  move  the  building  t)ecau9e  be 
became  sick  held  not  to  contradict  plaintUTs 
evidence  that  he  was  onable  to  do  the  work,  and 
was  inadmissible.— Theobald  v.  Shepard  Bros. 
(N.  H.)  26. 

{  414.  In  an  action  for  injuries  to  a  serv- 
ant whose  hand  was  crashed  in  a  machine 
caused  by  his  sUpi^ns  on  a  slipperr  and  uneven 
floor  back  of  a  ma<mlne,  certain  evidence  htld 

admissible  to  show  knowledge  on  part  of  wit- 
nesses as  to  facts  to  wbi(^  they  testified.— 
Kelland  v.  Jos.  W.  Noone's  Sous  Co.  (N.  H.) 
947. 

WORDS  AND  PHRASES. 

ling  pr 
Cooke  (Md.) 
"Affidavit.^'— Uershensteln  t.  Hahn  (N.  J.  Sup.) 

105. 
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''AMrieved  party."— State  v.  Central  Termont 

R.  Co.  (Vt.)  193. 
"Amount  one  on  the  execution."— McKenna 

Bros.  T.  Brown  (R.  I.)  4no. 
"Any  building."— National  Fire  Proofing  Co. 

V.  Town  of  Huntington  (Conn.)  911. 
"Aa  a  widow  may  waive  the  provisions  of  her 

huBbaod's  will."— In  re  Baker's  Estate  (Vt.) 

190. 

"Assumed  risk."— United  Railways  &  Electric 

Co.  T.  Riley  (Md.)  970. 
"At  any  time."— Newlwry  v.  Barkalow  (N.  J. 
Ch.)  752. 

"Banking  business."— Earle  v.  American  Sogar 

Refining  Co.  (N.  J.  Ch.)  391. 
"Block  of  ground."— Conlson  t.  '  City  of  Balti- 
more (Md.)  990. 
"Bull  set."— Golden  v.  Ellis  (Me.)  649. 
"Buying  of  a  bill."— E&rle  v.  Amerieao  Sugar 

ReSning  Co.  (N.  J.  Ch.)  891. 
"Cash  dividends.''— Bishop  v.  Bishop  (Conn.) 

S83. 

"Cash  sale."— Berlaiwsky  r.  Rosenthal  (Me.) 
69. 

"Civil  actions."— Luddington  t.  Merrill  (Conn.) 

"Civil  proceeding."— Mitchell  v.  Emmons  (Me.) 
32  J. 

"Civil  process."— Mitchell  v.  Rmmons  (Me.)  321. 
"Claims."— Batcheider  t.  White's  Adm'r  (Vt.) 
1111, 

"Completed  criminal  conspiracy."— lAnasa  t. 

State  (Md.)  1068. 
"Condensed  skimmed  milk." — Relter  t.  State 

(Md.)  9T5. 

"Conspiracy."— Lanasa  v.  State  (Md.)  1058. 
"Contracts." — Dronenbuig  v.  Harris  (Md.)  81. 
"Goart."- Mitchell  t.  Emmons  (Me.)  SSI. 
"Cnstody  and  control"— Swits  t.  Swits  (Conn.) 
782. 

"Dedication."  —  Northport     Wesleyan  Grove 

Campmeeting  Ass'n  t.  Andrews  (Me.)  1027. 
"Delivery."— Rowley  v.  Bowyer  (N.  J.  Ch.)  898. 
"Demanai"— Batcheider  v.  White's  Adm'r  (Vt) 

nil. 

"Deposition,**— Hershenstein   v.  Hahn  (N.  J. 

Sup.)  105. 
'•Domicile."— King  T.  King  (N.  J.)  687. 
"Dn^rocen  of  law."— Appeial  of  Allyn  (Conn.) 

"Duly  filled."— Stewart  T.  Jones  (N.  J.  Sup.) 
151. 

"Dwellings."— Hyman  v.  Tash  (N.  J.  Ch.)  742. 
"Employed  in  the  mechanic  arts." — Inhabitants 

of  Bradley  v.  Penobscot  Chemical  Fibre  Oo. 

(Me.)  88?: 

"Exhibit"- Batcheider  t.  White's  Adm'r  (Vt.) 
nil. 

"Facilities    and    accommodations.*'— State  T. 

Central  Vermont  Ry.  Co.  (Vt.)  194. 
"Final  decree."— Jastram  v.  McAuslan  (R.  I.) 

454. 

"Fixed  and  limited  term."— Oottlleb-Knabe 
&  Co.  of  Baltimore  City  t.  Macklln  (Bid.) 

&49. 

"Free."— Webber  Hospital  Ass'n  v.  McKenzie 
(Me.)  1032 ;  McKenzie  v.  Muchmore,  Id. 

"Gamblinjf  contract.**— Richter  v.  Poe  (Md.)42a 

"Gift."— Candee  v.  Connecticut  Sav.  Bank 
(Onn.)  551. 

"Gift  inter  vivos."— Candee  v.  Connecticut  Sav. 
Bank  (Conn.)  551. 

"Good  consideration.*'— Candee  T.  Connecticut 
Sav.  Bank  (Coan.)  561. 

**Heirs.  administrators,  and  executors."- Dodge 
V.  Dodge  (Md.)  519. 

"Immediate  death."- PeAins  t.  Oxford  Paper 
Co.  (Me.)  476. 

"Immediate  notice."— Hnghes  v.  Central  Acci- 
dent Ins.  Co.  (Pa.)  923. 

"In  case  of-"— Fischer  v.  Fischer  (N.  J.  Ch.) 
488. 

*'In  case  of  his  death."— Fischer  v.  Fischer  (N. 

J.  Ch.)  488. 
"Insane."— In  re  Lang  (N.  J.  Sup.)  47. 
"Insanity."— In  re  Lang  (N.  J.  Sup.)  47. 


"Instantaneous."— Ferkina  t.  Oxford  Paper  Co. 
(Me.)  476. 

"In  snch  places"— Lug  y.  Berrien  (N.  J.  Sup.) 
117. 

"Interruption  of  business."- Palatine  Ins.  Co.  t. 
O'Brien  (Md.)  775:  O'Brien  v.  Palatine  Ins. 

Co..  Id. 

"Interaecting  boundary." — Coulson  v.  City  of 

Baltimore  (Md.)  990. 
"Judicial  notice."— Beardaley  v.  Irving  (Conn.) 
580 

"Justice."- Mitchell  v.  Emmons  (Me.)  321. 
"Last  adjusted  valuation."— H.  C.  Frlck  Coke 

Co.  V.  Mt  Pleasant  Tp.  (Pa.)  930. 
"Legal  share."- In  re  Dull's  Estate  (Pa.)  0; 

Appeal  of  McCormick,  Id. 
"License." — Menshaw  v.  State  (Md.)  457. 
"Magistrate."— Spragne  v.  Inhabitanta  of  An- 
droscoggin County  (Me.)  1090. 
"Man."— State  t.  Burt  (N.  H.)  30. 
"Material."- United  States  v.  United  States  Fi- 
delity &  Guaranty  Co.  (Vt.)  1106.  1100. 
"Measure  of  damages  for  breach  of  contract."— 

Inhabitanta  of  Milford  v.  Bangor  Ry.  ft 

Electric  Co.  (Me.)  759. 
"Mortgagees  in  good  faith."- Yanaman  v.  Fllehr 

(N.  3.  Ch.)  602. 
"Negotiable  InatrumenL" — Steer  v.  Dow  (N.  H.) 

217. 

"Next  of  kin  in  equal  degree." — In  re  Bug- 
gies* Estate  (Me.)  933. 

"Nonresident."— Hollander  v.  Central  Metal  ft 
Supply  Co.  of  City  of  Baltimore  (Md.)  442. 

"Nuisance."- Healey  v.  Spaulding  (Me.)  472; 
Smith  T.  Presttm  (Me.)  653. 

"Of."— Board  of  Health  of  Ci^  of  Asbury 
Park  V.  New  Yoik  ft  Long  Branch  R^  Co. 
JN.  J.  Sup.)  259. 

"Oftenses  against  the  police  of  towns."— Rock- 
ingham County  T.  Chase  (N.  H.)  634. 

"On  reasonable  terms."- State  v.  Central  Ver^ 
mont  Ry.  Co.  (Vt.)  194. 

"Park."— Northport  Wesleyan  Grove  Campmeet- 
ing Ass'n  v.  Andrews  (Jle.)  1027. 

"Party  aggrieved." — State  v.  Central  Vermont 
R.  Co.  (Vt.)  194. 

"Passenger."— Philadelphia,  B.  ft  W.  R.  Co.  v. 
Green  (Md.)  986. 

"Pecuniary."— Carter,  v.  Wwt  Jersey  ft  Sea- 
shore R.  Co.  (N.  J.)  253. 

"Pecuniary  injury."— Carter  v,  Weat  Jersey 
&  Seashore  R.  Co.  (N.  J.)  253. 

"Perpetuity."— Hollander  v.  Central  Metal  ft 
Supply  Co.  of  City  of  Baltimore  (Md.)  442. 

"Perversion  or  obstruction  of  the  due  adminis- 
tration of  law."— State  v.  Xugent  (N.  J. 
Sup.)  4S5. 

"Police  power.**— Appeal  of  Allyn  (Conn.)  794. 
"Preference."— Booth  t.  Prete  (0>nn.)  938. 
"Present.**- Batcheider  v.  White's  Adm*r  (Vt) 

nil. 

"Principal."— Bishop  v.  Bishop  (Conn.)  58.3. 
"Privileged  communications."- Lenasa  v.  State 
(Md.)  1058. 

"Promoter.**— Bigelow  v.  Old  Dominion  Copper 
Mining  ft  Smelting  Co.  (N.  J.  Ch.)  153. 

"Promoter's  profits." — ^Bigelow  v.  Old  Dominion 
Copper  Mining  ft  Smelting  Co.  (N.  J.  Ch.) 
153. 

"Public  policy." — Bigelow  v.  Old  Dominion 
Copper  Mining  &  Smelting  Co.  (N.  J.  Ch.) 
lEi3. 

"Quasi  in  rem."— Amparo  Min.  Ck>.  v.  Fidelity 
Trust  Co.  (N.  J.  Ch.)  605. 

"Real  estate."— Conoy  Tp.  Sup'ra  v.  York  Haven 
Electric  Power  Plant  Co.  (Pa.)  207. 

"Reasonable  and  equal  terms,  facilities,  and  ac- 
commodations."— State  V.  Centra]  Vermont 
Ry.  Co.  (Vt)  194. 

"Reasonable  doubt."— State  T.  Andrews  (N.  J. 
Sup.)  109. 

"Reasonably  safe  method  of  operation."— Parma- 
leau  V.  International  Paper  Co.  (N.  H.)  31. 
"Renewal."— Appeal  of  Bormann  (Conn.)  502. 
"Renewal  license."— Appeal  of  Stavolo  (Conn.) 
549. 
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"Residence.-— King  v.  King  (N.  J.)  687. 

"   ~  ~"  (N.  Xj  29a 

"Special  benefits."— Duriiee  t.  City  at  Bar  re 


"Servant."— Doran  t.  Thomsen  (I 


(Vt.)  819. 

''Special  IntemMratopIes."— Freedman  t.  New 

York,  N.  H.  &  H.  R.  Co.  (Conn.)  901. 
"Special  Terdict."— Freedman  t.  New  York,  N. 

H.  &  H.  R.  Co.  (Conn.)  901. 
"Stockholder."— O'Grady  v.  United  States  In- 
dependent Telephone  Oo.  (N.  J.)  1040. 

"Stop  Older."— Richter  t.  Poe  (Md.)  420; 
"Sabrogation."— Faton  t.  Robinson  (Conn.)  730. 
"Subaequent  chattel  mortgagee  in  good  faith." — 

Vanaman  v.  Fllehr  (N.  J.  Oh.)  692. 
"Suit."— Matbia  r.  Stevenson  (N.  J.  Cb.)  267. 
"Su^enslon." — Cnnunlngs  v.  Famham  (N.  H.) 

"Tax."— Mensfaaw  T.  State  (Md.)  457. 
"Terms."— State  T.  Central  Vermont  Hy.  Co. 

(Vt.)  194. 

"Town  clerk."— Ruhland  T.  WUennan  (B.  I.)  1. 
"Transfer."- E.  L.  CleTeland  Co.  t.  Chittrai- 

den  (Conn.)  935. 
"Traosfra  ot  prwertT."— Boodi  t.  Prete  (C(»iiiO 

938. 

"Treaaure-trove."- Weeks  t.  Hadiett  (Me.)  868 ; 

Morton      Same,  Id. 
"Twelve  hundred  actual  working  AajM.*'—'ELabt- 

son  r.  Whitney  (N.  J.)  25S. 
"Uuconditional  sole  ownership."— Btuli  T.  Hart> 

ford  Fire  Ins.  Co.  (Fa.)  916. 
"Use."— Candee   v.   Connecticut    Sav.  Bank 

(Conn.)  551. 

"Valuable  consideration."— Darcey  r.  Daic^  (B. 

I.  )  596. 

"Wager."— Richter  t.  Poe  (Md.)  420. 

WORK  AND  LABOR. 

Uens  tot  work  and  materials,  aee  Mechanics* 
Liens. 

I  10.  If  a  corporate  contract  to  exchange 
stock  and  cash  for  property  and  servlcea,  void 


as  to  the  stock  Bubscrlption,  was  IndlrMble.  the 
party  rendering  the  serrlees  conid  recovw  on  i 

aoantnm  meruit  for  the  services  actually  ren- 
ered  and  accepted  by  the  company  before  re- 
ceivership proceedings.— Miller  v.  Go«mle  Ce- 
ment, Tile  &  Stone  Co.  (Md.)  91. 

{  14.  Employd  of  corporation  held  not  ao- 
thorised  to  reeow  on  qttantnm  raemit  for  serr- 
Ices,  where  contract  as  to  compensatioo  re- 
mains In  force. — Minshull  t.  New  Jersey  Ter- 
minal R.  Co.  (N.  J.)  663. 

I  28.  In  guantnm  meruit  for  services  in  mov- 
ing a  building  under  a  special  contract,  the  evi- 
dence kdd  Insufficient  to  akow  an  agreement  by 
defendants  to  assume  responsibility  for  injnriei 
to  plaintiff's  workmen  caused  by  ms  nuUgenca 
—Theobald  v.  Shepard  Bros.  (N.  H.)  26. 

)  30.  In  quantum  meruit  for  services  in  mov- 
ing a  building  under  a  special  contract,  an  in- 
struction that,  if  the  contractor  never  under- 
stood the  owner  reliered  him  from  responsibility 
for  injuries  to  the  workmen  by  his  neg1ifreno<>, 
the  responsibility  still  rested  upon  the  contract- 
or,  did  not  warrant  an  inference  that  the 
amount  of  the  contractor's  compensation  would 
be  enhanced  therehy^^Hieobald  t.  Shepazd 
Biof.  (N.  H.)  26. 

WRITS. 

PorMcalar  torifo. 
Bee  Certiorari;  Elxecntlon;  Injunction;  Man- 
damus; Quo  Warranto;  Replevin. 
Seardi  warrant,  see  Searchee  and  Seisnrea, 
Writ  of  error,  see  Appeal  and  ^ror, 

WRONGS. 

See  Torts. 

YEAR. 

Estates  for  years,  see  Landlord  and  Tenant 
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